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TOPICAL   INDEX. 


Use  the  index  in  your  latest  number.  Ignore  all  previous  indexes  in  volumes  and 
numbers.  The  latest  index  cites  by  volume  and  page  to  the  latest  treatment  of  any 
subject. 

Tou  do  not  have  to  study  classification  for  this  index  contains  the  name  of  every 
subject   you   are    familiar   with    and   not   merely   the    titles   of   our    articles. 

The  page  citation  at  the  beginning  of  each  article  directs  to  the  particular  sub- 
division wanted.  There  you  find  its  latest  treatment  and  also  a  volume  and  page  cita- 
tion  to   the   same  points   in   earlier  volumes. 

Black  figures  refer  to  volumes;  light  figures  to  pages. 

This  index  is  revised  and  reprinted  every  month.  Bemember  to  start  with  the 
latest   index    and   you   cannot   go   astray   or   miss   anything. 


A. 

ABANDONMENT,  see  Basements,  3,  1155; 
Highways,  etc.,  3,  1605;  Discontinuance, 
etc.,  3,  1097;  Property,  2,  1279;  Marine 
Insurance,  8,   792. 

ABATEMENT   AND   REVIVAL,,   3,   1. 

ABBREVIATIONS,  see  Contracts,  3,  827; 
Pleadings,  S,  1178;  Indictments,  etc.,  3, 
307;  Names,  etc.,  a,  988,  and  the  like. 

ABDUCTION,  3,  12. 

ABETTING  CP.IME,  see  Criminal  Law,  3,  982. 

ABIDE  THE  EVENT,  see  Costs,  3,  940;  Pay- 
ment into  Court,  2,  1163;  Stay  of  Pro- 
ceedings, 2,  1736;  Stipulations,  2,  1740. 

ABODE,    see   Domicile,    3,   1142. 

ABORTION,  3,  13. 

ABSCONDING  DEBTORS,  see  Attachment,  3, 
355;  Civil  Arrest,  3,  700;  Bankruptcy,  3, 
434;  Limitation  of  Actions,  3,  746. 

ABSENTEES,   3,   13. 

ABSTRACTS   OP  TITLE,  3,  14. 

ABUSE   OF  PROCESS,   see   Process,   2,    1259. 

ABUTTING  OWNERS,  see  Highways  and 
Streets,  8,  1613,  1621;  Eminent  Domain, 
3,  1189;  Municipal  Corporations  2,  940, 

ACCEPTANCE.  Titles  treating  of  the  sub- 
ject of  an  acceptance  should  be  consult- 
ed. See  Contracts,  S,  806;  Deeds,  etc., 
3,   1060,  and  the  like. 

ACCESSION  AND  CONFUSION  OF  PROP- 
ERTY, 3,   15. 

ACCESSORIES,   see   Criminal  Law,   3,   982. 

ACCIDENT — in  equity,  see  Mistake  and  Ac- 
cident, 2,  903 — resulting  in  legal  injury, 
see  Master  and  Servant,  a,  801;  Negli- 
gence,, a,  996;  Carriers,  3,  591;  Damages, 
3,    997;   Insurance,   a,  479. 

ACCOMMODATION  PAPER,  see  Negotiable 
Instruments,   2,   1013. 

ACCOMPLICES,  see  Criminal  Law,  3,  982; 
Indictment  and  Prosecution,  2,  307;  Evi- 
dence,  3,   1334. 

ACCORD  AND   SATISFACTION,  3,  17. 


ACCOUNTING,  ACTION  FOR,  3,  24.  See, 
also.  Estates  of  Decedents.  3,  1304; 
Guardianship,  3,  1574;  Partnership,  2, 
1106;    Trusts,   2,    1924. 

ACCOUNTS  STATED  AND  OPEN  ACCOUNTS, 
3,  27. 

ACCRETION,   see  Riparian  Owners,   2,   1522. 

ACCUMULATIONS,  see  Trusts,  2,  1924;  Per- 
petuities, 2,  1173. 

ACKNOWLEDGMENTS,   3,   31. 

ACTIONS,  3,  35.  See,  also,  "Causes  of  Action, 
etc.,  3,  663;  Forms  of  Action,  3,  1494; 
Pleading   (joinder  of  actions),  2,  1193. 

ACT  OF  GOD,  see  Carriers,  3,  591;  Contracts, 
3,  840;  Insurance,  a,  479;  Negligence,  2, 
996. 

ADDITIONAL  ALLOWANCES,  see  Costs,  3, 
940. 

ADEMPTION  OF  LEGACIES,  see  Wills,  a, 
2076. 

ADJOINING  OWNERS,  3,  36.  See,  also.  Fen- 
ces, 3,  1422. 

ADJOURNMENTS,  see  Courts,  3,  971;  Con- 
tinuance and   Postponement,  3,   801. 

ADMINISTRATION,  see  Estates  of  Dece- 
dents, 3,   1239;    Trusts,   8,  1924. 

ADMIRALTY,  3,  40. 

ADMISSIONS,  see  Indictment  and  Prosecu- 
tion, a,  307;  Evidence,  3,  1359;  Pleading, 
a,  1178;  Trial,  2,  1907. 

ADOPTION  OF   CHILDREN,  3,   45. 

ADULTERATION,    3,    47. 

ADULTERY,   3,   48. 

ADVANCEMENTS,  see  Estates  of  Decedents, 
3,   1324;   Wills,   2,   2076;   Trusts,  2,  1924. 

ADVERSE    POSSESSION,    3,    61. 

ADVERTISING  CONTRACTS,  see  Contracts, 
3,    805. 

ADVICE  OF  COUNSEL,  see  Attorneys,  etc., 
3,  376;  Malicious  Prosecution,  2,  767,  and 
other  torts  involving  malice;  Witnesses 
(as  to  Privileged  Nature  of  Communica- 
tions), 2,  2176. 

AFFIDAVITS,    3,    66. 
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AFFIDAVITS  OF  MERITS  OP  CliAIM  OR 
DEFENSE,  3,    66. 

AFFIRMATIONS,  see  Witnesses,  8,  2163;  Ju- 
ry,   a,    633. 

AFFRAY,  3,  68. 

AGENCY,   3,    68. 

AGENCY    IMPLIED    FROM    RELATION    OF 

PARTIES   [Special  Article],  3,  101. 
AGISTMENT,   see  Animals,   3,   162;   Liens,   a, 

736. 

AGREED  CASE,  see  Submission  of  Contro- 
versy, a,  1767;  Appeal  and  Review,  3, 
167;   Stipulations,   a,   1740. 

AGRICULTURE,   3,  137. 

AIDER  BT  VERDICT,  ETC.,  see  Indictment 
and  Prosecution,  a,  307;  Pleading,  a, 
1178. 

ALIBI,  see  Criminal  Law,  3,  979;  Indictment 
and   Prosecution,   S,    307. 

ALIENS,  3,  138. 

ALIMONY,  3,  146. 

ALTERATION  OF  INSTRUMENTS,  3,  154. 

AMRASSADORS  AND   CONSULS,  3,  158. 

AMBIGUITY,  see  those  parts  of  titles  like 
Contracts,  3,827;  Statutes,  3,  1707;  Wills, 
a,  2076,  which  treat  of  interpretation. 

AMENDMENTS,  see  Indictment  and  Prosecu- 
tion, a,  307;  Pleading,  a,  1178;  Equity,  3, 
1210,   and   procedure   titles   generally. 

AMICUS    CURIAE,    3,    168. 

AMOTION,  see  Associations  and  Societies,  3, 
346;   Corporations,  3,   899. 

AMOUNT  IN  CONTROVERSY,  see  Appeal  and 
Review,  3,  167;  Jurisdiction,  a,  604; 
Costs,   3,   940. 

ANCIENT  DOCUMENTS,  see  Evidence,  3, 
1365. 

ANIMALS,  3,    159. 

ANNUITIES,   3,    165. 

ANOTHER  SUIT  PENDING,  see  Abatement 
and  Revival,  3,  1;  Stay  of  Proceedings, 
a,    1736;.  Jurisdiction,   a,    604. 

ANSWERS,  see  Equity,  3,  1229;  Pleading,  a, 
.1178. 

ANTENUPTIAL  CONTRACTS  AND  SETTLE- 
MENTS, see  Husband  and  Wife,  3,  1670. 

ANTI-TRUST  LAWS,  see  Combinations  and 
Monopolies,   3,   706. 

APPEAL  AND  REVIEW,  3,   167. 

APPEARANCE,  3,   300. 

APPELLATE  COURTS  AND  JURISDICTION, 
see  Appeal  and  Review,  3,  167;  Jurisdic- 
tion, a,   604. 

APPLICATION  OP  PAYMENTS,  see  Payment 
and   Tender,   a,   1158. 

APPOINTMENT,  see  Officers  and  Public  Em- 
ployes, a,  1069;  Estates  of  Decedents,  3, 
1245;  Trusts,  a,  1924,  and  the  like;  Pow- 
ers,   a,   1257. 

APPORTIONMENT  LAWS,  see  Elections,  3, 
1165;  Officers,  etc.,  2, 1069;  States,  a,  1703. 

APPRENTICES,   3,    303. 

ARBITRATION  AND  AWARI»>  3,  303. 

ARCHITECTS,  see  Building  and  Construc- 
tion Contracts,   3,  656. 

ARGUMENT   OP  COUNSEL,  3,  306. 

ARMY  AND  NAVY,  see  Military  and  Naval 
Law,  2,  890. 


ARRAIGNMENT  AND  PLEAS,  see  Indict- 
ment and  Prosecution,  a,  307. 

ARREST  AND  BINDING  OVER,  3,  312. 

ARREST  OP  JUDGMENT,  see  New  Trial  and 
Arrest   of  Judgment,   a,    1037. 

ARREST  ON  CIVIL  PROCESS,  see  Civil  Ar- 
rest,  3,   700. 

ARSON,  3,   318.      See,  also.   Fires,   3,   1426. 

ASSAULT  AND    BATTERY,    3,   319. 

ASSIGNMENTS,    3,    326. 

ASSIGNMENTS  FOR  BENEFIT  OF  CRED- 
ITORS,   3,    337. 

ASSIGNMENT  OP  ERRORS,  see  Appeal  and 
Review,  3,  167;  Indictment  and  Prosecu- 
tion a,   307. 

ASSISTANCE,  WRIT  OP,  3,   345. 

ASSOCIATIONS    AND   SOCIETIES,  3,   346. 

ASSUMPSIT,  3,   348. 

ASSUMPTION  OF  OBLIGATIONS,  see  Nova- 
tion, a,  1061;  Guaranty,  3,  1564;  Frauds, 
Statute  of,  3,  1527,  also  Mortgages,  a, 
905. 

ASSUMPTION  OF  RISK,  see  Master  and 
Servant,   8,    801. 

ASYLUMS    AND   HOSPITALS,   3,   352. 

ATTACHMENT,    3,    353. 

ATTEMPTS,  see  Criminal  Law,  3,  980,  and 
specific  titles  like  Homicide,  3,  1645; 
Rape,    8,    1453. 

ATTORNEYS    AND    COUNSELORS,   3,    376. 

ATTORNEYS  FOR  THE  PUBLIC,  see  Attor- 
neys  and   Counselors,   3,  392. 

AUCTIONS   AND  AUCTIONEERS,  3,   394. 

AUDITA  QUERELA,  see    Judgments,   a,   581. 

AUSTRALIAN  BALLOTS,  see  Elections,  3, 
1169. 

AUTREFOIS  ACQUIT,  see  Criminal  Law,  3. 
983. 

B. 

BAGGAGE,  see  Carriers,  3,  661;  Inns,  Res- 
taurants,   etc.,    a,   453. 

BAIL,   CIVIL,   3,   394. 

BAIL,    CRIMINAL,   3,    396. 

BAILMENT,    3,    400. 

BANK  COLLECTIONS  OF  FORGED  OR  AL- 
TERED PAPER  [Special  Article],  3, 
428. 

BANKING  AND  FINANCE,  3,  403;  with 
Special  Article,  3,   428. 

BANKRUPTCY,   3,    434. 

BASTARDS,  3,   496. 

BENEFICIARIES,  see  Insurance,  8,  479; 
Trusts,  a,  1924;  Wills,  8,  2076;  Fraternal, 
etc..  Associations,   3,  1513. 

BENEFICIAL  ASSOCIATIONS,  see  Fraternal 
Mutual  Benefit  Associations,  3,  1499,  also 
Associations,  3,  346;  Corporations,  3,880. 

BETTERMENTS,  see  Ejgctment,  etc.,  3,  1165. 

BETTING  AND  GAMING,  3,   499. 

BIGAMY,  3»  506. 

BILL  OF  DISCOVERY,  see  Discovery  and 
Inspection,   3,    1106. 

BILLS  AND  NOTES,  see  Negotiable  Instru- 
ments, 8,  1013;  Banking  and  Finance,  3, 
403.  ■ 


TOPICAL  INDEX. 


Ill 


BILLS  IN  EQUITY,  see  Equity,  3,  1210;  and 
to  the  special  relief  prayed  see  such  ti- 
tles as  Judgments,  8,  581;  Quieting  Ti- 
tle, 8,  1366. 

BIHjS  op  lading,  see  Carriers,  3,  595; 
Sales,  a,  1527;  Negotiable  Instruments, 
a,  1013. 

BILLS  OP  SALE,  see  Sales,  a,  1527;  Chattel 
Mortgages,  3,  682;  Fraudulent  Convey- 
ances,   3,   1535. 

BIRTH  REGISTERS,  see  Census  and  Statis- 
tics,   3,   666;   Evidence,   3,   1334. 

BLACKMAIL,,  3,  507. 

BLENDED  PROPERTIES,  see  Accession  and 
Confusion  of  Property,  3,  15;  Conversion 
as  Tort,  3,  866;  Conversion  in  Equity,  3, 
876;  Trusts,  a,  1924;  "Wills,  a,  2076. 

BOARD  OP  HEALTH,  see  Health,  3,  1591. 

BOARDS,  see  Officers  and  Public  Employes, 
a,  1069,  also  see  various  titles  like  Coun- 
ties, 3,  959;  Municipal  Corporations,  2, 
940. 

BODY  EXECUTION,  see  Civil  Arrest,   3,  701. 

BONA  FIDES,  see  Negotiable  Instruments,  2, 
1013;  Notice  and  Record  of  Title,  a,  1053. 

BONDS,  3,  507.  See,  also.  Municipal  Bonds, 
a,  931;  Counties,  3,  968;  Municipal  Cor- 
porations,  a,   940;   States,   a,   1703. 

"BOTTLE"  AND  "CAN"  LAWS,  see  Com- 
merce,   3,    717. 

BOTTOMRY  AND  RESPONDENTIA,  see  Ship- 
ping  and   "Water   Traffic,    a,    1648. 

BOUGHT  AND  SOLD  NOTES,  see  Frauds, 
Statute  of,  3,  1527;  Brokers,  3,  535;  Fac- 
tors,  3,  1415. 

BOUXSARIBS,  3,   518. 

BOUNTIES,  3,  524. 

BRANDS,  see  Animals,  3,  165;  Commerce,  3, 
717;  Forestry  and  Timber,  3,  1468;  Trade 
Marks  'and  Trade  Names,   a,   1881. 

BREIACH    OF  MARRIAGE   PROMISE,  3,  525. 

BREACH  OF  THE  PEACE,  see  Disorderly 
Conduct,  3,  1111;  Surety  of  the  Peace,  a, 
1776. 

BRIBERY,    3,    627. 

BRIDGES,  3,    529. 

BROKERS,  3,   535. 

BUILDIIVG  AND  CONSTRUCTION  CON- 
TRACTS, 3,  550. 

BUILDING  AND  LOAN  ASSOCIATIONS,  3, 
561. 

BUILDINGS  AND  BUILDIN6  RESTRIC- 
TIONS, 3,  572. 

BURDEN  OF  PROOF,  see  Evidence,   3,  1337. 

BURGLARY,  3,  578. 

BURNT  RECORDS,  see  Restoring  Instru- 
ments  and  Records,   8,  1520. 

BY-LAWS,  see  Associations  and  Societies,  3, 
347;  Corporations,  3,  912. 

c. 

CALENDARS,   see   Dockets,   etc.,   3,   1140. 

CANALS,   3,   583. 

CANCELLATION  OF  INSTRUMENTS,  3,   584. 

CANVASS  OF  VOTES,  see  Elections,  3,  1173. 

CAPITAL,  see  Corporations,  3,  899;  Partner- 
ship, 3,  1106;  Banking  and  Finance,  3, 
403. 


CARLISLE  TABLES,  see  Damages,  3,  1030; 
Death  by  Wrongful  Act,  3,  1040;  Evi- 
dence, 3,  1366. 

CARRIERS,    3,    591. 

CARRYING  WEAPONS,  see  Constitutional 
Law,   3,   793;   Weapons,   8,   2071. 

CAR  TRUSTS,   see   Railroads,   8,   1382. 

CASE,   ACTION    ON,  3,    663. 

CASE  AGREED,  see  Appeal  and  Review,  3, 
167;  Submission  of  Controversy,  8,  1767. 

CASE  CERTIFIED,  see  Appeal  and  Review, 
3,   167, 

CASE  SETTLED,  see  Appeal  and  Review,  3, 
167. 

CASH,  see  Payment  and  Tender,  8,   1158. 

CATCHING  BARGAIN,  see  Assignments,  3, 
326;  Estates  of  Decedents,  3,  1323;  Life 
Estates,  Remainders  and  Reversions,  8, 
741;  Fraud  and  Undue  Influence,  3,  1520. 

CAUSES  OF  ACTION  AND  DEFENSES,  3, 
663. 

CEMETERIES,   3,   665. 

CENSUS   AND    STATISTICS,  3,   666. 

CERTIFICATE  OF  DOUBT,  see  Appeal  and 
Review,  3,  167;  Indictment  and  Prosecu- 
tion,  a,   378. 

CERTIFICATES  OP  DEPOSIT,  see  Banking 
and  Finance,  3,  417;  Negotiable  Instru- 
ments,  a,   1013. 

CERTIORARI,    3,    667. 
CHALLENGES,   see  Jury,  8,  633. 
CHAMBERS  AND  VACATION,  see  Courts,  3, 
970;   Judges,   8,   677. 

CHAMPERTY  AND   MAINTENANCE,  3,    677. 

CHANGE  OF  VENUE,  see  Venue,  etc.,  a,  2000. 

CHARACTER  EVIDENCE,  see  Indictment 
and  Prosecution,  8,  334;  Witnesses,  3, 
2163. 

CHARITABLE  AND  CORRECTIONAL  IN- 
STITUTIONS, see  Asylums  and  Hospi- 
tals, 3,  353.      Compare   1  Curr.   L.   507. 

CHARITABLE  GIFTS,  3,  678. 

CHARTER  PARTY,  see  Shipping  and  Water 
Traffic,   a,   1648. 

CHATTEL    MORTGAGES,    3,    682. 

CHATTELS,  see  titles  treating  of  various 
rights  in  personalty  other  than  ohoses 
in  action.  Distinction  between  chattels 
and  realty,   see   Property,   8,  1279. 

CHEATS,  see  False  Pretenses,  etc.,  3,  1420; 
Deceit,  3,  1045;  Fraud,  etc.,  3,  1620,  and 
the  like. 

CHECKS,  see  Banking,  etc.,  3,  417;  Negotia- 
ble Instruments,  3,   1013. 

CHILDREN,  see  Parent  and  Child,  3,  1089; 
Infants,  8,  392;  Descent  and  Distribution, 
3,    1081;    Wills,   8,    2076. 

CHINESE,   see  Aliens,  3,   138. 

CITATIONS,  see  Process,  3,  1259;  Estates  of 
Decedents,  3,  1238,  1248;  Appeal  and  Re- 
view,  3,   167. 

CITIZENS,  3,    699. 

CIVIL  ARREST,   3,   700. 

CIVIL  DAMAGE  ACTS,  see  Intoxicating  Liq- 
uors, 3,   554. 

CIVIL   DEATH,    see   Convicts,    3,    878. 

CIVIL  RIGHTS,  3,  702. 
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CIVIL  SERVICE,  see  Officers  and  Public  Em- 
ployes,  8,    1069. 

CLEARING  HOUSES,  see  Banking  and  Pi- 
nance,    3,    403. 

CLERICS    OP   COURT,  3,   702.  ^ 

CLOUD  ON  TITLE,  see  Covenants  for  Title. 
3,  973;  Quieting  Title,  3,  1366;  Vendors 
and    Purchasers,    3,    1976. 

TLUBS,  see  Associations  and  Societies,  3, 
346. 

CODICILS,  see  Wills,   3,  2077. 

COGNOVIT,  see  Confession  of  Judgment,  3, 
719. 

COIj1.BGBS  and  academies,  3,   705. 

COLLISION,  see  Shipping  and  "Water  Traffic, 
3,    1654. 

COLOR  OP  TITLE,  see  Adverse  Possession, 
3,    51. 

COMBINATIOBfS   AND   MONOPOLIES,  3,   706. 

COMMERCE,  3,  711. 

COMMITMENTS,  see  Arrest  and  Binding 
Over,  3,  312;  Contempt,  3,  SOO;  Indict- 
ment and  Prosecution,  3,  307;  Pines,  3, 
1424. 

COMMON  AND  PUBLIC  SCHOOLS,  1,  544. 

COMMON    LAW,  3,    717. 

COMMUNITY  PROPERTY,  see  Husband  and 
Wife,   3,    1676. 

COMPARATIVE  NEGLIGENCE,  see  Negli- 
gence,   3,    996. 

COMPLAINT  POR  ARREST,  see  Arrest  and 
Binding   Over,    3,    312. 

COMPLAINTS  IN  PLEADING,  see  Pleading, 
8,    1178. 

COMPOSITION  WITH   CREDITORS,  3,   718. 

COMPOUNDING  OFFENSES.  No  cases  have 
been  found  during  the  period  covered. 

CONCEALED  WEAPONS,  see  Weapons,  3, 
2071.' 

CONCEALMENT  OF  BIRTH  OR  DEATH. 
No  cases  have  been  found  during  the 
period  covered.     See   1,   658. 

CONDEMNATION  PROCEEDINGS,  see  Emi- 
nent Domain,    3,    1200,   1205. 

CONDITIONAL  SALES,  see  Chattel  Mortga- 
ges, 3,  682;  Fraudulent  Conveyances,  3, 
1535;  Sales,  3,  1527. 

CONPBSSION  AND  AVOIDANCE,  see  Plead- 
ing, 3,   1178. 

CONFESSION  OF  JUDGMENT,  3,  719. 

CONPESSIONS,  see  Indictment  and  Prosecu- 
tion,  a,    307. 

CONFISCATION,  see  Constitutional  Law 
(Due  Process),  3,  772;  Pish  and  Game 
Laws,  3,  1430. 

CONFLICT  OF  LAWS,  3,  720. 

CONFUSION  OP  GOODS,  see  Accession  and 
Confusion   of  Property,   3,   15. 

CONNECTING  CARRIERS,  see  Carriers,  3, 
591;    Railroads,    a,    1382. 

CONSIDERATION,  see  Contracts,  3,  809. 

CONSOLIDATION  (of  actions),  see  Trial,  a, 
1907;  (of  corporations)  see  Corporations, 
3,    880. 

CONSPIRACY,   3,   726. 

CONSTABLES,  see  Sheriffs  and  Constables,  3, 
1640. 

CONSTITUTIONAL   LAW^,  3,   730. 

CONSULS,  see  Ambassadors  and  Consuls,  3, 
158. 


CONTEMPT,  3,  795. 

CONTINUANCE    AND     POSTPONEMENT,    3, 

801. 

CONTRACT  LABOR  LAW,  see  Aliens,  3,  138. 

CONTRACTS,  3,  805;  with  Special  Article,  3, 
861. 

CONTRACTS  OP  AFFREIGHTMENT,  see 
Carriers,  3,  591;  Shipping  and  Water 
Traffic,  a,   1648. 

CONTRACTS  OF  HIRE,  see  Bailment.  3,  400. 

CONTRACTS  VOID  BECAUSE  INTERFER- 
ING WITH  THE  PUBLIC  SERVICE 
[Special  Article],   3,  861. 

CONTRIBUTION,  3,   865. 

CONTRIBUTORY  NEGLIGENCE,  see  Negli- 
gence,  3,   996. 

CONVERSION  AS  TORT,  3,   866. 

CONVERSION  IN  EQUITY,  3,   876. 

CONVICTS,   3,    878. 

COPYRIGHTS,  3,   878. 

CORAM  NOBIS  AND  CORAM  VOBIS,  see 
Appeal  and  Review,  3,  167.  The  various 
statutory  substitutes  for  the  remedy  by 
writ  Coram  Nobis  are  usually  considered 
as  part  of  the  law  of  judgments.  See 
Judgments,   3,  581. 

CORONERS,  3,   879. 

CORPORATIONS,  3,   880. 

CORPSES  AND  BURIAL,  3,  939. 

CORPUS  DELICTI,  see  Criminal  Law,  3,  979; 
Indictment    and    Prosecution,    a,    307. 

CORROBORATIVE  EVIDENCE,  see  Indict- 
ment and  Prosecution,  a,  307;  Witnesses, 
3,  2163;  Trial  (exclusion  of  cumulative 
evidence),  a,  1912;  Divorce,  3,  1133;  Se- 
duction, a,  1619;  Rape,  a,  1453. 

COSTS,   3,  940;   with   Special   Article,    3,    954. 

COSTS  IN  THE  CIRCUIT  COURT  OF  AP- 
PEALS   [Special   Article],    3,    954. 

COUNTERFEITING,    3,    959. 

COUNTIES,  3,   959. 

COUNTS  AND  PARAGRAPHS,  see  Pleading, 
a,    1178. 

COUNTY  COMMISSIONERS  OR  SUPERVI- 
SORS, see  Counties,  3,  959;  Highways 
and  Streets,  3,  1607;  Towns;  Townships, 
a,    1877. 

COUNTY  SEAT,   see  Counties,   3,   959. 

COUPLING  CARS,  see  Master  and  Servant 
(injuries  to  servants),  3,  1411;  Railroads 
(statutory  regulations),  3,  801. 

COUPONS,  see  Bonds,  3,  507,  and  titles  re- 
lating to  public  or  private  corporations 
which  customarily  issue  bonds  (interest 
coupons) ;  Negotiable  Instruments,  3, 
1013;  Carriers  (coupon  tickets),  3,  591. 

COURT  COMMISSIONERS,  see  Courts,  3,  970; 
Judges,    a,    577. 

COURTS,  3,  970. 

COVENANT,  ACTION  OF.  No  Cases  have 
come  to  the  notice  of  the  editor  during 
the   time   covered. 

COVENANTS,  see  titles  relating  to  instru- 
ments, wherein  covenants  are  embodied, 
e.  g.  Contracts,  3,  805;  Deeds  of  Convey- 
ance, 3,  1063;  Landlord  and  Tenant  (leas- 
es), a,  669;  Vendors  and  Purchasers  (land 
contracts),  8,  1976;  see  Buildings,  etc., 
(covenants    restrictive),    3,    674. 
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COVENANTS   FOR   TITLE,  3,    973. 

COVBETUKB.  see  Husband  and  Wife,  S,  1669. 

CRBDIT  INSURANCE,  see  Indemnity,  3, 1698; 
Insurance,    2,    479. 

CREDITORS'  SUIT,  3,  976. 

CRIMINAL,  CONVERSATION,  see  Husband 
and  Wife  (civil  liability),  S,  1686;  Adul- 
tery (crime),  3,  48;  Divorce  (ground),  3, 
1128. 

CRIMINAL  LAW,  3,  979. 

CROPS,  see  Agriculture,  3,  137;  Bmblements 
and  Natural  Products,  3,  1187;  Landlord 
and  Tenant  (renting  for  crops),  2,  680, 
683;  Chattel  Mortgages  (mortgages  on 
crops),    3,    683. 

CROSS  BILLS  AND  COMPLAINTS,  see  Equi- 
ty,  3,   1226;   Pleading,   a,   1178. 

CROSSINGS,  see  Highways  and  Streets,  3, 
1610;   Railroads,   3,   1382. 

CRUBL  AND  UNUSUAL  PUNISHMENTS,  see 
Constitutional  Law,  3,  780;  Criminal  Law, 
3,    985. 

CRUELTY,  see  Animals,  3,  159;  Divorce,  3, 
1128;  infants,  »,  392;  Parent  and  Child, 
3,  1089. 

CUMULATIVE  EVIDENCE,  see  Trial  (recep- 
tion and  exclusion  of  evidence),  3,  1912; 
New  Trial,  etc.  (newly  discovered  cumu- 
lative  evidence),   3,   1045. 

CUMULATIVE  PUNISHMENTS,  see  Criminal 
Law,  3,  985. 

CUMULATIVE  VOTES,  see  Corporations,  3, 
880. 

CURATIVE  ACTS,  see  Statutes,  3,  1707. 

CURTESY,   3,    987. 

CUSTOMS  AND  USAGES,  3,  988. 

CUSTOMS    LAW^S,   3,    990. 

D. 

DAMAGES,   3,    997. 

DAMNUM  ABSQUE  INJURIA,  see  Causes  of 
Action,  3,  663;  Torts,  3,  1875;  compare 
Negligence,   3,   996. 

DAMS,  see  Navigable  Waters,  3,  989;  Ripa- 
rian Owners,  S,  1522;  Waters  and  Water 
Supply,   3,    2034. 

DATE,  see  titles  treating  of  the  various  in- 
struments as  to  the  necessity  and  effect 
of  a  date;  see  Time,  3,  1871.  as  to  com- 
putation. 

DATS,  see  Holidays,  3,  1630;  Sunday,  3,1772; 
Time,    3,    1871. 

DEAD  BODIES,  see  Corpses  and  Burial,  3, 
939. 

DEAF  MUTES.  No  cases  have  been  found 
during  the  period  covered.  Compare 
Fraud  and  Undue  Influence,  3,  1524;  In- 
competency, 3,  1696;   Negligence,  S,   996. 

DEATH   AND    SURVIVORSHIP,  3,  1033. 

DEATH  BY  WRONGFUL   ACT,  3,   1034. 

DEATH  CERTIFICATES,  see  Census  and 
Statistics,  3,  666;  Fraternal,  etc.,  Asso- 
ciations,  3,   1517;   Insurance,  3,    479. 

DEBENTURES,  see  Corporations,  3,  880; 
Railroads,    3,    1382. 

DEBT,  see  titles  descriptive  of  the  various 
instruments  and  agreements  predicated 
on  debt  or  evidencing  debt  (Accounts 
Stated,    etc.,    3,    27;    Contracts,    3,    805; 


Bonds,  3,  507;  Negotiable  Instruments,  8, 
1013;  Chattel  Mortgages,  3,  682;  Mort- 
gages, 3,  905;  Implied  Contracts,  3,1690, 
and  the  like),  also  titles  relating  to  pro- 
ceedings for  liquidation  of  affairs  of 
persons  or  corporations  (Bankruptcy,  3, 
434;  Assignments  for  Benefit  of  Creditors, 
3,  343-345;  Corporations,  3,  880;  Es- 
tates of  Decedents,  3,  1267-1283;  Partner- 
ship, 3, 1106,  and  the  like),  titles  relating 
to  transfer  or  discharge  of  debt  (Assign- 
ments, 3,  326;  Accord  and  Satisfaction,  3, 
17;  Novation,  3,  1061;  Releases,  3,  1498, 
and  titles  relating  to  specific  kinds  of 
debt  or  security),  also  titles  descriptive 
of  remedies  for  collection  of  debts  (As- 
sumpsit, 3,  348;  Creditors'  Suit,  3,  976; 
Forms  of  Action,  3,  1494,  and  code  reme- 
dies as  applied  in  substantive  titles  al- 
ready enumerated),  also  titles  relating  to 
corporations  or  associated  persons,  or  to 
classes  of  persons  not  sui  Juris  (Asso- 
ciations, etc.,  3,  346;  Partnership,  3,  1106; 
Corporations,  3,  880;  Infants,  3,  392; 
Husband  and  Wife,  3,  1669;  Insane  Per- 
sons, 3,  454;  Guardianship,  3,  1573;  Trusts, 
3,  1924,  and   the  like). 

DEBT,   ACTION   OF,  3,    1045. 

DEBTS  OP  DECEDENTS,  see  Estates  of  De- 
cedents,  3,  1238. 

DECEIT,  3,  1045. 

DECLARATIONS,  see  Evidence,  3,  1359; 
Pleadings.  3,  1178. 

DECOY  LETTERS,  see  Postal  Laws,  3„  1253. 

DEDICATION,    3,    1050. 

DEEDS   OF  CONVEYANCE,  3,  1056. 

DEFAULTS,  3,    1069. 

DEFINITE  PLEADING,  see  Pleading,  3, 1178; 
Equity,    3,    1222. 

DEL  CREDERE  AGENCY,  see  Agency,  3, 
68;  Factors,  3,  1415. 

DEMAND,  see  titles  treating  of  particular 
rights  or  remedies  of  which  demand  may 
be  an  element.  Compare  Payment  and 
Tender,  S,  1158;  Payment  into  Court,  3, 
1163. 

DEMURRAGE,  see  Carriers,  3,  606;  Shipping 
and   Water   Traffic,   3,   1648. 

DEMURRERS,  see  Pleading,  3,  1178;  Equity, 
3,    1227. 

DEMURRER  TO  EVIDENCE,  see  Directing 
Verdict,   etc.,   3,  1093. 

DEPARTURE,   see   Pleading,  3,   1178. 

DEPOSITIONS,   3,    1074. 

DEPOSITS,  see  Warehousing  and  Deposits, 
3,  1163;  Banking,  etc.,  3,  417;  Payment 
into   Court,   3,  1163. 

DEPUTY,  see  Oflicers  and  Public  Empl05''es, 
3,  1069,  also  titles  relating  to  partiOLilar 
offices    as    Sheriffs,    etc.,   3,    1640, 

DESCENT  AND   DISTRIBUTION,  3,    1081. 

DETECTIVES,  see  Municipal  Corporations 
(police  organizations),  3,  947;  Officers 
and  Public  Employes,  3,  1069;  Licenses 
(private  detectives),  3,  730,  and  as  to 
their  credibility  as  witnesses,  see  Wit- 
nesses, 3,  2163;  Indictment  and  Prosecu- 
tion, 3,  307;  Evidence,  3,  1334;  Divorce, 
3,   1127. 

DETERMINATION  OP  CONFLICTING 

CLAIMS  TO  REALTY,  see  Quieting  Ti- 
tle,  3,   1366. 
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DETINUE,  1,  924.  No  cases  have  been  found 
during  the  period  covered  by  volume   3. 

DEVIATION,  see  Carriers,  3,  591;  Marine  In- 
surance, 3,  792;  Shipping  and  Water 
Traffic,   2,    1648. 

DILATORY  PLEAS,  see  Abatement  and  Re- 
vival,  3,  167;   Pleading,   8,   117S. 

DIRECTING  VERDICT  AND  DEMURRER 
TO    EVIDENCE,    3,    1093. 

DISCLAIMERS,  see  Causes  of  Action  and 
Defenses;  3,  663;  Costs,  3,  940;  Pleading, 
S,    1178. 

DISCONTINUANCE,  DISMISSAIi  AND  NON- 
SUIT, 3,  1097. 

DISCOVERY  AND  INSPECTION,  3,  1106. 

DISCRETION,  see  articles  treating  of  pro- 
cedure or  relief  resting  in  discretion. 
Review  or  control  of  discretion,  see  Ap- 
peal and  Review,  3,  167;  Mandamus,  S, 
771;  Prohibition,  Writ  of,  S,  1278;  Cer- 
tiorari,  3,   667. 

DISFRANCHISEMENT,  see  Elections,  3,  1165. 

DISMISSAL  AND  NONSUIT,  see  Discontinu- 
ance,   etc.,    3,    1097. 

DISORDERLY  CONDUCT,  3,  1111. 

DISORDERLY   HOUSES,    3,   1111. 

DISSOLUTION,  see  Corporations,  3,  893; 
Partnership,   8,   1106. 

DISTRESS,  see  Landlord  and  Tenant,  8,  668. 

DISTRICT  ATTORNEYS,  see  Attorneys  and 
Counselors,   3,    393. 

DISTRICT  OP  COLUMBIA,  see  Territories 
and   Federal   Possessions,   8,   1868. 

DISTURBANCE  OP  PUBLIC  ASSEMBLAGES, 
3,    1112. 

DITCH  AND  CANAL  RIGHTS  [Special  Arti- 
cle], 3,  1112. 

DIVIDENDS,  see  Corporations,  3,  903;  Bank- 
ruptcy, 3,  434;  Assignments,  etc.,  3,  337; 
Insolvency,  2,  459. 

DIVISION  OP  OPINION,  see  Appeal  and  Re- 
view, 3,  167;  Judgments,  2,  581;  Stare  De- 
cisis, a,  1698. 

DIVORCE,  3,  1127. 

DOCKETS,  CALENDARS,  AND  TRIAL  LISTS, 
3,  1140. 

DOCUMENTS  IN  EVIDENCE,  see  Evidence, 
3,  1364;  Indictment  and  Prosecution,  2, 
307. 

DOMICILE,  3,  1142. 

DO'WER,  3,  1144. 

DRAINS,  see  Sewers  and  Drains,  2,  1628; 
Waters  and  Water  Supply,  2,  2034;  Pub- 
lic Works,  etc.,  2,  1328. 

DRUGS;  DRUGGISTS,  see  Medicine  and  Sur- 
gery, 2,  887;  Poisons,  2,  1252. 

DRUNKENNESS,  see  Intoxicating  Liquors,  2, 
554;  Habitual  Drunkards,  2,  159;  Incom- 
petency 3,  1696. 

DUELING,  3,  1147. 

DUE  PROCESS,  see  Constitutional  Law,  3, 
772. 

DUPLICITY,  see  Pleading,  2,  1178. 

DURESS,  3,  1147. 

DYING  DECLARATIONS,  see  Homicide,  3, 
1658. 

E. 

EASEMENTS,  3,  1148. 


ECCLESIASTICAL  LAW,  see  Religious  So- 
cieties, 2,  1502. 

BIGHT  HOUR  LAWS,  see  Master  and  Serv- 
ant, 2,  801;  Constitutional  Law,  3,  758, 
764;  Public  Works,  etc.,  2,  1328;  Officers 
and  Public  Employes,  2,  1069. 

EJECTMENT  (and  Writ  of  Entry),  3,  1157. 

ELECTION  AND  "WAIVER,  3,  1177. 

ELECTIONS,  3,  1165. 

ELECTRICITY,  3,  1181. 

EMBEZZLEMENT,  3,  1186. 

EMBLEMENTS  AND  NATURAL  PRODUCTS, 
3,  1187. 

EMBRACERY.  No  cases  have  been  found 
during  the  period  covered. 

EMINENT  DOMAIN,  3,  1189;  see  Special  Ar- 
ticle, 3,  1112. 

ENTRY,  WRIT  OF,  see  Ejectment,  etc.,  3, 
1157. 

EQUITABLE  ASSIGNMENTS,  see  Assign- 
ments, 3,  331. 

EQUITABLE  ATTACHMENT,  see  Attach- 
ment, 3,  365. 

EQUITABLE  DEFENSES,  see  Equity,  3,  1210. 

EQ,UITY,  3,  1210. 

ERROR  CORAM  NOBIS,  see  Judgments,  S, 
581. 

ERROR,  WRIT  OF,  see  Appeal  and  Review, 
3,  167. 

ESCAPE  AND  RESCUE,  3,  1236. 

ESCHEAT,  3,  1237. 

ESCROWS,  3,  1238. 

ESTATES    OF    DECEDENTS,    3,    1238. 

ESTATES  TAIL,  see  Real  Property,   8,   1462. 

ESTOPPEL,  3,   1327. 

EVIDENCE,  3,   1334. 

EXAMINATION  BEFORE  TRIAL,  see  Dis- 
covery and  Inspection,  3,  1108. 

EXAMINATION   OF  WITNESSES,  3,   1383. 

EXCEPTIONS  AND  OBJECTIONS,  see  Sav- 
ing Questions  for  Revie"5v,  8,  1590;  Equi- 
ty, 3,  1230;  Masters  in  Chancery,  8,  867; 
Reference,  8,  1484;  Trial,  8,  1907. 

EXCEPTIONS,  BILL  OP,  see  Appeal  and  Re- 
view, 3,  167. 

EXCHANGE  OP  PROPERTY,  3,  1396. 

EXCHANGES  AND  BOARDS  OP  TRADE,  3, 
1397. 

EXECUTIONS,  3,  1397.  See,  also.  Civil  Ar- 
rest, 3,  701. 

EXECUTORS  AND  ADMINISTRATORS,  see 
Estates  of  Decedents,  3,  1238. 

EXEMPLARY  DAMAGES,  see  Damages,  3, 
999. 

EXEMPTIONS,  3,  1408.  See,  also.  Home- 
steads, 3,  1630. 

EXHIBITIONS  AND  SHOWS,  3,   1412. 

EXHIBITS,  see  Pleading,  8,  1178;  Equity,  3, 
1233;  Trial  (reception  of  evidence),  8, 
1912;  Appeal  and  Review  (inclusion  in 
record),  3,  167. 

EXPERIMENTS,  see  Evidence,  3,  1334. 

EXPERT  EVIDENCE,  see  Evidence,  3,  1370. 

EXPLOSIVES  AND  INFLAMMABLES,  3, 
1412. 

EX  POST  FACTO  LAWS,  see  Constitutional 
Law,  3,  781;  Criminal  Law,  3,  979. 
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EXPRESS  COMPANIES,  see  Carriers,  3,  591; 

Railroads,   ft,  1382;   Corporations,  3,  880. 
EXTORTION,   3,  1414.     See,  also.   Blackmail, 

3,  507;  Threats,  a,  1871. 
EXTRADITION,-  3,  1414. 

F. 

FACTORS,  S,  1415. 

FACTORS'  ACTS,  see  Factors,  3,  1415; 
Pledges,  a,  1243;  Sales,  a,  1527. 

FALSE  IMPRISONMENT,   3,   1417. 

FAIiSE  PERSONATION.  No  oases  have  been 
found  during  the  period  covered.  Com- 
pare, 3,  1420,  note   79. 

FALSE  PRETENSES  AND  CHEATS,  3,  1419. 

FALSE  REPRESENTATIONS,  see  Deceit,  3, 
1046;  Fraud  and  Undue  Influence,  3,  1520; 
Estoppel,  3,  1327;  Sales  (warranties),  a, 
1543;  Insurance  (warranties),  a,  506,  and 
all  contract  titles. 

FALSIFYING  RECORDS,  see  Records,  a, 
1482. 

FAMILY  SETTLEMENTS,  see  Estates  of  De- 
cedents, 3,  1238. 

FELLOW  SERVANTS,  see  Master  and  Serv- 
ant, a,  801. 

FEDERAL  PROCEDURE,  see  Admiralty,  3, 
40;  Appeal  and  Review,  3,  167;  Courts,  3, 
970;  Equity,  3,  1210;  Jurisdiction,  a,  604; 
Removal  of  Causes,  2,  1506.  Consult  the 
particular  titles  treating  of  that  matter 
of  procedure  under  investigation. 

FENCES,  3,  1422.  See,  also.  Adjoining  Own- 
ers, 3,  36. 

FERRIES,  3,  1423. 

FIDELITY  INSURANCE,  see  Insurance,  a, 
479. 

PILINGS,  see  Pleading.  2,  1178;  Notice  and 
Record  of  Title,  2,  1053.  Records,  and 
titles  treating  of  matters  In  respect  of 
which  papers  are  or  may  be  filed. 

FINAL  JUDGMENTS  AND  ORDERS,  see  Ap- 
peal and  Review,  3,  167. 

FINDING  LOST  GOODS,  see  Property,  2,  1279. 

FINDINGS,  see  Verdicts  and  Findings,  2, 
2009. 

FINES,  3,  1424. 

FIRES,  3,  1425. 

PISH  AND  GAME  LAIVS,  3,  1428. 

FIXTURES,  3,  1432. 

FOLIOING  PAPERS,  see  Motions  and  Orders, 

2,  929;  Pleading,  2,  1178. 
FOOD,  3,  1433. 

FORCIBLE    ENTRY   AND    UNLAWFUL    DE- 
TAINER, 3,  1435. 
FORECLOSURE  OP  MORTGAGES  ON  LAND, 

3,  1438. 

FOREIGN  CORPORATIONS,  3,  1455. 

FOREIGN  CORPORATIONS  TO  DO  BUSI- 
NESS OUTSIDE  OF  DOMICILE  [Spe- 
cial Article],  3,  1459.^ 

FOREIGN  JUDGMENTS,  3,  1466. 

FOREIGN  LAWS,  see  Conflict  of  Laws,  3, 
725;  Evidence,  3,  1334. 

FORESTRY  AND  TIMBER,  3,   1468. 

FORFEITURES,  see  Penalties  and  Forfeit- 
ures, 2,  1166. 

FORGERY,  3,  1472. 


FORMER  ADJUDICATION,  3,  1476. 

FORMER  CONVICTION  OR  ACQUITTAL,  see 
Criminal  Law,  3,  979. 

FORMER  DETERMINATION  OP  TITLE 
IN  DISTRIBUTION  DECREES  [Special 
Article],  3,  1489. 

FORMS  OF  ACTION,  3,  1494. 

FORNICATION,  3,  1495. 

FORTHCOMING  AND  DELIVERY  BONDS, 
see  Attachment,  3,  367;  Executions,  3, 
1402;  Replevin,  2,  1514. 

FORWARDERS,  see  Carriers,  S,  596. 

FRANCHISES,  3,  1495. 

FRATERNAL  MUTUAL  BENEFIT  ASSOCIA- 
TIONS, 3,  1499. 

FRAUD  AND   UNDUE  INFLUENCE,   3,   1620. 

FRAUDS,  STATUTE  OP,   3,   1627. 

FRAUDULENT  CONVEYANCES,  3,  1535. 

FREEMASONS,  see  Associations  and  Socie- 
ties, 3,  346;  Fraternal  Mutual  Benefit 
Associations,  3,  1499. 

FRIENDLY  SUITS,  see  Pleading,  2,  1178; 
Appeal  and  Review^,  3,  167. 

FRIEND  OP  THE  COURT,  see  Amicus  Cu- 
riae,  3,   168. 

FUNDS  AND  DEPOSITS  IN  COURT,  see  Pay- 
ment into  Court,  a,  1163. 

a 

GAMBLING  CONTRACTS,  3,  1646. 

GAME  AND  GAME  LAWS,  see  Fish  and 
Game  Laws,  3,  1428. 

GAMING,  see  Betting  and  Gaming,  3,  502; 
Gambling  Contracts,  3,  1646. 

GAMING  HOUSES,  see  Betting  and  Gaming, 
3,  502;  Disorderly  Houses,  3,  1111. 

GARNISHMENT,  3,  1550. 

GAS,  3,  1556. 

GENERAL  AVERAGE,  see  Shipping  and  Wa- 
ter Traffic,  2,  1648. 

GENERAL  ISSUE,  see  Pleading,  2,  1178. 

GIFTS,  3,  1560. 

GOOD  WILL,  3,  1562. 

GOVERNOR,  see  States,  2,  1703;  Officers  and 
Public  Employes,  2,  1069. 

GRAND  JURY,  3,  1562. 

GROUND  RENTS,  see  Landlord  and  Tenant, 

2,  668. 
GUARANTY,  3,  1564. 

GUARDIANS       AD       LITEM       AND        NEXT 

FRIENDS,  3,  1567. 
GUARDIANSHIP,  3,  1569. 

H. 

HABEAS     CORPUS     (AND    REPLEGIANDO), 

3,  1576. 

HABITUAL  DRUNKARDS.  No  cases  have 
been  found  during  the  period  covered, 
see  2,  159. 

HABITUAL  OFFENDERS.  No  cases  have 
been  found  during  the  period  covered. 

HANDWRITING,  PROOF  OF,  see  Evidence, 
3,  1364,  1377. 

HARBOR  MASTERS,  see  Shipping  and  Wa- 
ter Traffic,  a,  1648. 

HARMLESS  AND  PREJUDICIAL  ERROR,  3, 
1579. 


VUl 
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HAWKERS  AND  PEDDLERS,  see  Peddling, 
8,  1165. 

HEALTH,  3,  1590. 

HEARING,  see  Appeal  and  Review,  3,  167; 
Equity,  3,  1232;  Motions  and  Orders,  a, 
929;  Trial,  a,  1907. 

HEARSAY,  see  Evidence,  3,  1356;  Indictment 
and  Prosecution,  a,  334. 

HEIRS,  DEVISEES,  NEXT  OF  KIN  AND 
LEGATEES,  see  Descent  and  Distribu- 
tion, 3,  1081;  Estates  of  Decedents,  3, 
1238;  "Wills,  a,  2076. 

HERD  LAWS,  see  Animals,  3,  159. 

HIGHWAYS  AND  STREBJTS,  3,  1593. 

HOLIDAYS,  3,  1630. 

HOMESTEADS,  3,   1630. 

HOMICIDE,  3,   1643. 

HORSE  RACING,  see  Betting  and  Gaming,  3, 
501. 

HORSES,  see  Animals,  3,  159;  Sales  (war- 
ranty),  a,  1543. 

HOSPITALS,  see  Asylums  and  Hospitals,  3, 
352. 

HOUSES  OF  REFUGE  AND  REFORMATO- 
RIES, see  Charitable,  etc.,  Institutions, 
1,  507. 

HUSBAND  AND  W^IPE,  3,  1669. 


ICE,  see  Riparian  Owners,  3,  1522;  Waters 
and  Water  Supply,  a,  2034. 

ILLEGAL  CONTRACTS,  see  Implied  Con- 
tracts, 3,  1694;  Contracts,  3,  805. 

IMMIGRATION,  see  Aliens,  3,  138;  Domicile, 
3,  1112. 

IMPAIRING  OBLIGATION  OF  CONTRACT, 
see  Constitutional  Law,  3,  765. 

IMPEACHMENT,  see  Officers,  etc.,  a,  1069; 
Witnesses,  8,  2163;  Examination  of  Wit- 
nesses, 3,  1383. 

IMPLIED  CONTRACTS,  3,  1690. 

IMPLIED  TRUSTS,  see  Trusts,  8,  1924. 

IMPLIED  WARRANTIES,  see  Sales,  8,  1527. 

IMPOUNDING,  see  Animals,  3,  159. 

IMPRISONMENT  FOR  DEBT,  see  Civil  Ar- 
rest, 3,  700;  Constitutional  Law,  3,  754. 

IMPROVEMENTS,  see  Accession  and  Confu- 
sion of  Property,  3, 15;  Ejectment,  etc.,  3, 
1165;  Implied  Contracts,  3,  1690;  Land- 
lord and  Tenant,  8,  668;  Partition,  a, 
1097;  Public  Works  and  Improvements, 
a,  1328;  Trespass  (to  try  title),  8,  1903. 

INCEST,  3,   1695. 

INCOMPETENCY,  3,  1696. 

INDECENCY,  LEWDNESS  AND  OBSCEN- 
ITY, 3,  1697. 

INDEMNITY,  3,  1698. 

INDEPENDENT  CONTRACTORS,  3,   1702. 

INDEPENDENT  CONTRACTORS  UNDER 
EMPLOYERS'  LIABILITY  ACTS  [Special 
Article],    3,    1704. 

INDIANS,  3,  1706. 

INDICTMENT  AND  PROSECUTION,  8,  307. 

INDORSING  PAPERS,  see  Motions  and  Or- 
ders, a,  929;  Pleading,  a,  1178. 

INFAMOUS  CRIMES,  see  Indictment  and 
Prosecution,  a,  307;  Witnesses,  a,  2163. 


INFANTS,  8,  392. 

INFORMERS,  see  Penalties  and  Forfeitures, 
8,  1166. 

INJUNCTION,  a,  397. 

INNS,  RESTAURANTS  AND  LODGING 
HOUSES,  a,  453. 

INQUEST  OF  DAMAGES,   see   Trial,   8,  1907. 

INQ,UBST  OF  DEATH,  8,  454. 

INSANE  PERSONS,  8,  454. 

INSOLVENCY,  8,   459. 

INSPECTION,  see  Discovery  and  Inspection, 
3,  1107. 

INSPECTION  LAWS,  8,   460. 

INSTRUCTIONS,   8,    461. 

INSURANCE,  8,  479. 

INTEREST,  a,  547. 

INTERAL  REVENUE   LA^W,  8,    550. 

INTERNATIONAL  LA'W,  8,  552. 

INTERPRETATION,  see  titles  treating  of 
the  various  writings  of  which  an  inter- 
pretation is  sought,  as  Contracts,  3,  827. 

INTERPRETERS,  see  Examination  of  Wit- 
nesses, 3,  1387. 

INTERSTATE  COMMERCE,  see  Commerce, 
3,  713,  716. 

INTERVENTION,  see  Parties,  8,  1092. 

INTOXICATING  LIQ,UORS,   8,    554. 

INTOXICATION,  see  Incompetency,  3,  1696; 
Intoxicating  Liquors,  8,  554. 

INVENTIONS,  see  Patents,  a,  1134. 

INVESTMENTS,  see  Estates  of  Decedents,  3, 
1254;  Trusts,  8,  1924,  also  as  to  invest- 
ment Institutions,  see  Banking  and  Fi- 
nance, 3,  417,  426. 

IRRIGATION,  see  Waters  and  Water  Supply. 
8,  2034;  Riparian  Owners,  a,  1522;  also 
see  Special  Article,  3,  1112.  • 

ISLANDS,  see  Boundaries,  3,  518;  Navigable 
Waters,  8,  989;  Waters  and  Water  Sup- 
ply, a,  2034;  Riparian  Owners,  8,  1522. 

ISSUE,  see  Wills  (interpretation),  8,  2076. 

ISSUES  TO  JURY,  see  Equity,  3,  1231;  Jury, 
8,   633. 


JEOFAILS,  see  Harmless  and  Prejudicial  Er- 
ror, 3,  1579;  Pleading,  8,  1178,  and  like 
titles. 

JEOPARDY,  see  Criminal  Law,  3,  983;  In- 
dictment and  Prosecution,  8,  307. 

JETTISON,  see  Marine  Insurance,  S,  792; 
Shipping,  etc.,  a,  1648. 

JOINDER  OF  CAUSES,  see  Pleading,  8,  1178. 

JOINT  ADVENTURES,  8,  576. 

JOINT  EXECUTORS  AND  TRUSTEES,  see 
Estates  of  Decedents,  3,  1238;  Trusts,  8, 
1924. 

JOINT  LIABILITIES  OR  AGREEMENTS,  see 
Contracts,  3,  832,  and  like  titles;  Torts, 
a,  1875. 

JOINT  STOCK  COMPANIES,^  a,  576. 

JOINT  TENANCY,  see  Tenants  in  Common 
and  Joint  Tenants,  8,  1862. 

JUDGES,  8,  577. 

JUDGMENT  NOTES,  see  Confession  of  Judg- 
ment, 3,  719. 
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JUDGMENTS,  2,  581. 

JUDICIAL.  NOTICE,    see   Evidence,    3,    1335; 

Pleading,  2,  1178. 
JUDICIAL  SA1.E3S,  8,  601. 
JURISDICTION,  2,  604. 
JURY,  2,   633. 
JUSTICES  OF  THE  PEACE,  2,  651. 

K. 
KIDNAPPING,  2,  668. 

L. 

LABELS,  see  Commerce  (unlabeled  goods), 
3,  717;  Food  (unlabeled  food  products), 
3,  1433;  Trade  Marks  and  Trade  Names, 
2,  1881. 

LABOR  UNIONS,  see  Trade  Unions,  2,  1888; 
Associations  and  Societies,  3,  346;  Con- 
spiracy (boycotting),  3,  726;  Injunctions, 
2,  397. 

LACHES,  see  Equity,  3,  1218. 

LAKES  AND  PONDS,  see  Navigable  Waters, 

2,  989;    "Waters    and    Water    Supply,    2, 
2034. 

LANDLORD  AND  TENANT,  2,  668. 

LAND  PATENTS,  see  Public  Lands,  2,  1295. 

LARCENY,  2,  696. 

LASCIVIOUSNESS,  see  Indecency,  Lewdness 
and  Obscenity,  3,  1698. 

LATERAL  RAILROADS,  see  Eminent  Do- 
main, 1,  1002;  Railroads,  2,  1382. 

LATERAL  SUPPORT,  see  Adjoining  Owners, 

3,  36. 

LAW    OP    THE    ROAD,    see   Highways    and 

Streets,  3,  1610. 
LEASES,    see   Landlord   and    Tenant,    2,    668; 

Bailment    (hiring    of    chattels),    3,    400; 

Sales     (conditional    sale    and    lease),    2, 

1584. 
LEGACIES    AND    DEVISES,    see    Estates    of 

Decedents,  3,  1238;  Wills,  2,  2076. 
LEGAL  CONCLUSIONS,  see  Pleading,  2,  1178. 
LEGATEES,    see    Estates    of    Decedents,    3, 

1238;  Wills,  2,  2076. 
LETTERS,  see  Postal  Law,  2,  1253;  Evidence 

(letters  as   evidence),  3,  1364;  Contracts 

(letters  as  offer  and  acceptance),  3,  808. 
LETTERS    OF    CREDIT,     see    Banking    and 

Finance,  3,  418;  Negotiable  Instruments, 

2,  1013. 
LEVEES,  see  Waters  and  Water  Supply,  2, 

2034;  Navigable  Waters,  2,  989. 
LEWDNESS,    see    Indecency,    Lewdness    and 

Obscenity,   3,    1697. 
LIBEL  AND  SLANDER,  2,  706. 
LICENSES,  2,  730. 

LICENSES  TO  ENTER  ON  LAND,  2,  734. 
LIENS,  2,  736. 

LIFE    ESTATES,    REVERSIONS     AND     RE- 
MAINDERS, 2,  741. 
LIFE    INSURANCE,     see    Fraternal    Mutual 

Benefit  Ass'ns,  3,  1499;  Insurance,  2,  479. 
LIGHT  AND  AIR,  see  Adjoining  Owners.  3, 

36;    Basements,    3,    1148;    Injunctions,   2, 

397;  Nuisance,  2,  1062. 
LIMITATION  OP  ACTIONS,  2,  746. 
LIMITED   PARTNERSHIP,    see   Partnership, 

2,  1106;  Joint  Stock  Companies,  2,  570. 


LIQUIDATED  DAMAGES,  see  Damages,  3, 
998;  Penalties  and  Forfeitures,  2,  1166. 

LIS  PENDENS,  S,  762. 

LITERARY  PROPERTY,  see  Property,  2, 
1279;  Copyrights,  3,  878. 

LIVERY  STABLE  KEEPERS,  see  Animals, 
3,  159;  Bailment,  3,  400;  compare  Health, 
3,  1590;  Licenses,  2,  730;  Nuisance,  2, 
1062. 

LIVE  STOCK  INSURANCE,  see  Insurance,  2, 
479. 

LLOYD'S,  see  Insurance,  2,  479. 

LOAN  AND  TRUST  COMPANIES,  see  Bank- 
ing and  Finance,  3,  417;  Corporations,  3, 
880. 

LOANS,  see  Bailment,  3,  400;  Banking  and 
Finance,  3,  426;  Implied  Contracts,  3, 
1694;  Mortgages,  2,  905;  Usury,  2,  1966. 

LOCAL  IMPROVEMENTS  AND  ASSESS- 
MENTS, see  Public  Works  and  Improve- 
ments, 2,  1328. 

LOCAL  OPTION,  see  Intoxicating  Liquors,  8, 
554. 

LOGS  AND  LOGGING,  see  Forestry  and  Tim- 
ber, 3,  1468. 

LOST  INSTRUMENTS,  see  Restoring  Instru- 
ments and  Records,  2,  1520. 

LOST  PROPERTY,  see  Property,  2,  1279. 

LOTTERIES,  2,  764. 

M. 

MAIMING;  MAYHEM,  8,  765. 

MALICE,  see  Criminal  Law,  3,  979;  Homi- 
cide, 3,  1643;  Torts,  2,  1875. 

MALICIOUS  ABUSE  OP  PROCESS,  see  Pro- 
cess, 2,  1259. 

MALICIOUS   MISCHIEF,  2,  766: 

MALICIOUS  PROSECUTION,  2,  767. 

MANDAMUS,  8,  771. 

MANDATE,  see  Bailment,  3,  400;  Appeal  and 
Review,  3,  167. 

MARINE  INSURANCE,  2,  792. 

MARITIME  LIENS,  see  Shipping  and  Water 
Traffic,  2,  1648. 

MARKETS,  see  Municipal  Corporations,  3, 
940. 

MARKS,  see  Animals,  3,  165;  Commerce,  3, 
717;  Food,  3,  1433;  Forestry  and  Timber, 
3,  1468;  Trade  Marks  and  Trade  Names, 
8,  1881. 

MARRIAGE,  2,  794. 

MARRIAGE  SETTLEMENTS,  see  Husband 
and  Wife,    3,    1669. 

MARSHALING  ASSETS  AND  SECURITIES, 
2,  798. 

MARSHALING  ESTATE,  see  Estates  of  De- 
cedents, 3,  1238. 

MARTIAL  LAW  [Special  Article],  8,  800. 

MASTER  AND  SERVANT,  2,  801. 

MASTERS    IN    CHANCERY,  3,   867. 

MASTERS  OP  VESSELS,  see  Shipping  and 
Water  Traffic,  2,  1648. 

MECHANICS'  LIENS,  2,   869. 

MEDICINE   AND   SURGERY,  8,   887. 

MERCANTILE  AGENCIES,  2,  890. 

MERGER  IN  JUDGMENT,  see  Former  Adju- 
dication, 3,  1476. 
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MERGER  OF  CONTRACTS,  see  Contracts,  3, 
835. 

MERGER  OF  ESTATES,  see  Real  Property, 
a,  1462. 

MILITARY  AND  NAVAL  LA-W,  8,  890. 

MILITIA,  see  Military  and  Naval  Law,  »,  890. 

MILLS  AND  DAMS,  see  Waters  and  Water 
Supply,  a,  2034. 

MINES  AND  MINERALS,  8,  893. 

MINISTERS  OF  STATE,  see  Ambassadors 
and  Consuls,  3,  158. 

MINUTES,  see  Judgments,  8,  581. 

MISJOINDER,  see  Parties,  a,  1092;  Pleading, 
a,  1178;  Equity,  3,  1221. 

MISTAKE  AND  ACCIDENT,  2,   903. 

MONET  COUNTS,  see  Assumpsit,  3,  350. 

MONEY  LENT,  see  Implied  Contracts,  3, 
1692;  Assumpsit,  3,  348. 

MONEY  PAID,  see  Implied  Contracts,  3,  1692; 
Assumpsit,   3,   350. 

MONEY  RECEIVED,  see  Implied  Contracts, 
3,  1692;  Assumpsit,  3,  350. 

MONOPOLIES,  see  Combinations  and  Monop- 
olies, 3,  710. 

MORTALITY  TABLES,  see  Damages,  3,  1030; 
Evidence,  3,  1366. 

MORTGAGES,  8,  905. 

MOTIONS    AND    ORDERS,   8,    929. 

MULTIFARIOUSNESS,  see  Equity,  3,  1223. 

MULTIPLICITY,  see  Equity,  3,  1216. 

MUNICIPAL  AIDS  AND  RELIEFS,  see  Mu- 
nicipal Bonds,  a,  931;  Municipal  Corpora- 
tions, a,  940;  Railroads,  8,  1382. 

MUNICIPAL  BONDS,  8,   931. 

MUNICIPAL  CORPORATIONS,  8,  940. 

MUNICIPAL  -COURTS,  see  Courts,  3,  970; 
Judgments,  8,  581;  Jurisdiction,  8,  604. 

MURDER,  see  Homicide,  3,  1644. 

MUTUAL  ACCOUNTS,  see  Accounting,  Ac- 
tions for,  3,  24;  Accounts  Stated,  etc.,  3, 
27. 

MUTUAL  INSURANCE,  see  Fraternal  Mutual 
Benefit  Ass'ns,  3,  1499;  Insurance,  8,  479. 

NAMES,  SIGNATURES,  AND  SEALS,  8,  988. 

NATIONAL  BANKS,  see  Banking  and  Fi- 
nance, 3,  412. 

NATURAL  GAS,  see  Gas,  3,  1556;  Mines  and 
Minerals,  8,  893. 

NATURALIZATION,  see  Aliens,  3,  138. 

NAVIGABLE  WATERS,  3,    989. 

NE  EXEAT,  8,  996. 

NEGLIGENCE,  8,  996. 

NEGOTIABLE    INSTRUMENTS,    8,    1013. 

NEUTRALITY,   see  War,   8,   2025. 

NEW  PROMISE,  see  Limitation  of  Actions, 
8,  746;  Bankruptcy,  3,  434. 

NEWSPAPERS,  a,  1037. 

NEW^  TRIAL  AND  ARREST  OF  JUDGMENT, 
8,  1037. 

NEXT  FRIENDS,  see  Guardians  ad  Litem 
and  Next  Friends,  3,  1567. 

NEXT  OF  KIN,  see  Estates  of  Decedents,  3, 
1238;  Wills,  8,  2076. 

NON-NEGOTIABLE  PAPER,  8,  1052. 


NONRESIDENCE,  see  Absentees,  3,  13; 
Aliens,  3,  138;  Citizens,  3,  699;  Domicile, 
3,  1142;  Attachment,  3,  355;  Process,  8, 
1263. 

NOTARIES  AND  COMMISSIONERS  OP 
DEEDS,  a,  1052. 

NOTES  AND  ISSUE,  see  Dockets,  Calendars 
and  Trial  Lists,  3,  1140. 

NOTICE,  see  Notice  and  Record  of  Title,  8, 
1053,  and  like  titles  treating  of  the  sub- 
ject-matter In  respect  to  which  notice  is 
imputed. 

NOTICE  AND  RECORD   OF  TITLE,  8,   1053. 

NOTICES,  see  titles  treating  of  the  subject- 
matter  whereof  notices  are  required. 
Compare  Process,  8,  1259. 

NOVATION,  a,  1061. 

NUISANCE,  a,  1062. 

O. 

OATHS.  No  cases  have  been  found  during 
the  period  covered. 

OBSCENITY,  see  Indecency,  Lewdness  and 
Obscenity,  3,  1697. 

OBSTRUCTING  JUSTICE,  8,  1068. 

OCCUPATION  TAXES,  see  Licenses,  8,  730; 
Taxes,  8,  1786. 

OFFER  AND  ACCEPTANCE,  see  Contracts, 
3,  806. 

OFFER  OP  JUDGMENT,  see  Confession  of 
Judgment,  3,  719;  Judgments,  8,  681. 

OFFICERS  AND  PUBLIC  EMPLOYES,  8, 
1069. 

OFFICERS  OF  CORPORATIONS,  see  Corpo- 
rations, 3,  880. 

OFFICIAL  BONDS,  see  Bonds,  3,  512;  In- 
demnity, 3,  1698;  Officers,  etc.,  8,  1069; 
Suretyship,  8,  1776. 

OPENING  AND  CLOSING,  see  Argument  of 
Counsel,   3,   306. 

OPENING  JUDGMENTS,  see  Judgments,  8, 
581. 

OPINIONS  OF  COURT,  see  Appeal  and  Re- 
view, 3,  167;  Former  Adjudication,  3, 
1476;  Stare  Decisis,  8,  1698. 

OPTIONS,  see  Contracts,  3,  805;  Gambling 
Contracts,  3,  1546;  Vendors  and  Purchas- 
ers, 8,  1976. 

ORDER  OF  PROOF,  see  Trial,  8,  1907.  Com- 
pare Examination  of  Witnesses,  3,  1383. 

ORDERS  FOR  PAYMENT,  see  Non-Negotia- 
ble Paper,  8,  1052. 

ORDERS  OF  COURT,  see  Motions  and  Or- 
ders, 8,  929;  Former  Adjudication,  3, 
1476. 

ORDINANCES,  see  Municipal  Corporations, 
a,  940;  Constitutional  Law,  3,  730. 

OYSTERS  AND  CLAMS,  see  Pisk  and  Game 
Laws,   3,   1428. 


PARDONS  AND  PAROLES,  8,  1088. 

PARENT  AND   CHILD,  8,   1089. 

PARKS,   see  Municipal  Corporations,  8,  940; 

Dedication,  3,  1053. 
PARLIAMENTARY   LAW,  8,    1091. 
PAROL  EVIDENCE,  see  Evidence,  3,  1348. 
PARTIES,  a,  1092. 


TOPICAL  INDEX. 


XI 


PARTITION",  3,   1097. 

PARTJVBltSHIP,  a,  1106. 

PARTY  WALIiS,  a,    1134. 

PASSENGERS,  see  Carriers,  3,  617. 

PATENTS,  »,  1134. 

PAUPERS,  a,  1156. 

PAtVJVBROKERS,  a,    1157. 

PAYMENT  AND  TENDER,  3,  1158. 

PAYMENT  INTO  COURT,  3,  1163. 

PEDDLING,  2,  1166. 

PEDIGREE,  see  Evidence,  3,  1356. 

PENALTIES  AND  FORFEITURES,  3,  1166. 

PENSIONS,  3,  1170. 

PERFORMANCE,  see  Contracts,  3,  805;  and 
other  contract  titles. 

PERJURY,  3,  1171. 

PERPETUATION  OF  TESTIMONY,  see  Dep- 
ositions, 3,  1074. 

PERPETUITIES,    3,    1173. 

PERSONAL,  INJURIES,  see  Highways  and 
Streets,  3,  1610,  1615;  Master  and  Serv- 
ant, 3,  801;  Negligence,  3,  996;  Municipal 
Corporations,  3,  940;  Damages,  3,  1018; 
Carriers,  3,  641;  Railroads,  3,  1382; 
Street  Railroads,  3,  1742,  and  other  like 
titles. 

PERSONAL  PROPERTY,  see  Property,  3, 
1279,  and,  the  titles  dealing  with  trans- 
actions concerning  personalty,  e.  g.  Bail- 
ment,   3,    400;    Sales,    3,    1527. 

PETITIONS,  see  Equity,  3,  1222;  Motions  and 
Orders,  3,  929;  Pleading,  3,  1178. 

PEWS,  see  Religious  Societies,  3,  1502;  Real 
Property,  3,  1462. 

PHOTOGRAPHS,  see  Evidence,  3,  1334. 

PHYSICIANS  AND  SURGEONS,  see  Medicine 
and  Surgery,  3,   887. 

PILOTS,  see  Shipping  and  Water  Traffic,  3, 
1648. 

PIPE  LINES  AND   SUBWAYS,  3,   1178. 

PIRACY,  see  Shipping  and  Water  Traffic,  3, 
1648. 

PLACE  OF  TRIAL,  see  Venue  and  Place  of 
Trial,  8,   2000. 

PLANK  ROADS,  see  Toll  Roads  and  Bridges, 
a,  1872. 

PLEADING,  3,  1178. 

PLEAS,  see  Equity,  3, 1222;   Pleading,  3, 1178. 

PLEDGE,  3,  1243. 

POINTING  FIREARMS,  see  Homicide,  3, 
1643;  Weapons,  3,  2071. 

POISONS,  3,  1252. 

POLICEMEN,  see  Municipal  Corporations,  §§ 
6,  8,  3,  947,  963;  Officers  and  Public  Em- 
ployes, 3,  1069;  Sheriffs  and  Constables, 
3,  1640.  Compare  Arrest  and  Binding 
Over   (arrest  beyond  bailiwick),  3,  316. 

POLICE  POWER,  see  Constitutional  Law,  3, 
746;  Municipal  Corporations,  3,  940. 

POLLUTION  OF  WATERS,  see  Waters  and 
Water  Supply,  §  3,  3,  2037. 

POOR  LAWS,  see  Paupers,  3,  1156. 

POOR  LITIGANTS,  see  Costs  (in  forma  pau- 
peris), 3,  940. 

POSSE  COMITATUS,  see  Arrest  and  Binding 
Over,  3,  312. 


POSSESSION,  WRIT  OF.  No  cases  have  been 
found  during  the  period  covered.  But 
see  Ejectment,  etc.,  3,  1163;  Foreclosure 
of  Mortgages,  etc.,  3,  1449;  Trespass  (to 
try  title),  3,  1903. 

POSSESSORY  WARRANT,  3,  1253. 
POSTAL  LAW^,  3,  1253. 

POSTPONEMENT,  see  Continuance  and  Post- 
ponement, 3,  801. 
POWERS,  3,   1257. 

PRAECIPE,  see  Process,  3,  1259;  Witnesses 
(subpoena),  3,  2163. 

PRAYERS,  see  Equity,  3,  1210;  Pleading,  3, 

1178. 

PRECATORY  TRUSTS,  see  Trusts,  a,  1924; 
Wills,  a,  2076;  Charitable  Gifts,  3,  678. 

PRELIMINARY  EXAMINATION,  see  Arrest 
and  Binding  Over,  3,  312. 

PRELIMINARY  SUITS,  see  Causes  of  Action 
and  Defenses,  3,  663;  Discontinuance, 
Dismissal  and  Nonsuit,  3,  1097;  Plead- 
ing, 3,  1178. 

PRESCRIPTION,  see  Adverse  Possession,  3, 
51;  Basements,  3,  1150;  Limitation  of 
Actions,  3,  746. 

PRESUMPTIONS,  see  Evidence  (civil),  3, 
1337;  Indictment  and  Prosecution  (crim- 
inal), 3,  307. 

PRINCIPAL  AND  AGENT,  see  Agency,  3,  68. 
PRINCIPAL  AND   SURETY,   see   Suretyship, 
a,  1776. 

PRIOR  APPROPRIATION,  see  Waters  and 
Water  Supply,  a,  2046. 

PRIORITIES  BETWEEN  CREDITORS,  see 
Liens,  3,  736;  and  titles  there  referred  to. 

PRISONS  AND  JAILS,  see  Charitable  and 
Correctional  Institutions,  1,  507;  Sheriffs 
and  Constables,  3,  1640. 

PRIVATE  INTERNATIONAL  LAW,  see  Con- 
flict of  Laws,  3,  720. 

PRIVATE  SCHOOLS,  see  Colleges  and  Acad- 
emies, 3,  705. 

PRIVATE  WAYS,  see  Basements,  3,  1148. 

PRIVILEGE,  see  Libel  and  Slander,  3,  705; 
Arrest  and  Binding  Over,  3,  312;  Civil 
Arrest,  3,  700;  Witnesses,  3,  2163. 

PRIVILEGED  COMMUNICATIONS,  see  Libel 
and  Slander,  3,  705;  Witnesses,  3,  2163. 

PRIZE,  see  War,  3,  2025. 

PRIZE  FIGHTIJ^G,  3,  1258. 

PROBATE,  see  Wills,  3,  2076. 

PROCESS,  3,  1259. 

PRODUCTION  OP  DOCUMENTS,  see  Discov- 
ery and  Inspection,  3,  1107;  Evidence,  3, 
1368. 

PROPERT,  see  Pleading,  3,  1178. 

PROFANITY  AND  BLASPHEMY.  No  cases 
have  been  found  during  the  period  cov- 
ered. Compare  Indecency,  Lewdness  and 
Obscenity,  3,  1697. 

PROHIBITION,  W^BIT  OF,  3,  1278. 

PROPERTY,  3,  1279. 

PROSECUTING  ATTORNEYS,  see  Attorneys 
and  Counselors,  3,  393. 

PROSTITUTION,  see  Disorderly  Conduct,  8, 
1111;  Disorderly  Houses,  3,  1111;  For- 
nication, 3,  1495;  Indecency,  Lewdness 
and  Obscenity,  3,  1697. 
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PUBLICATION,  see  Newspapers,  8,  1037; 
Process,  a,  1259;  Libel  and  Slander,  S, 
705. 

PUBLIC  CONTRACTS,  8,  1280. 

PUBLIC  LANDS,  8,  1295. 

PUBLIC  WOKKS  AND  IMPROVEMENTS,  8, 
1328. 

PUIS  DARREIN  CONTINUANCE,  see  Plead- 
ing, 8,  1178. 

PURCHASE  MONET  MORTGAGES,  see  Mort- 
gages, 8,  905;  Vendors  and  Purchasers, 
8,  1976. 


Q. 


aUBSTIONS   OF  LA"W  AND  FACT,  8,  1361. 
Q,UIETING  TITLE,  8,   1366. 
QUO  WARRANTO,  8,  1377. 

R 

RACING.  No  cases  have  been  found  during 
the  period  covered.  Compare  Betting 
and  Gaming,  3,  501. 

RAILROADS,  8,   1382. 

RAPE,   8,   1453. 

RATIFICATION,  see  Agency,  3,   68. 

REAL  ACTIONS,  see  Ejectment,  etc.,  3,  1157; 
Forcible  Entry  and  Unlawful  Detainer, 
3,  1435;  "Venue  and  Place  of  Trial,  8, 
2000. 

REAL  COVENANTS,  see  Covenants  for  Title, 
3,  973;  Buildings,  3,  574;  Easements,  3, 
1148. 

REAL   PROPERTY,  8,   1462. 

REASONABLE  DOUBT,  see  Indictment  and 
Prosecution,  8,  307. 

RECEIPTORS,  see  Attachment,  3,  367;  Exe- 
cutions,, 3,  1402. 

RECEIVERS,  3,   1465. 

RECEIVING  STOLEN  GOODS,  8,  1480. 

RECITALS,  see  Estoppel,  3,  1327;  Municipal 
Bonds,  8,  931;  Statutes,  3,  1707. 

RECOGNIZANCES.  No  cases  have  been 
found  during  the  period  covered.  See 
Bail,  Civil,  3,  394;  Bail,  Criminal,  3,  396, 
398. 

RECORDARI,  see  Justices  of  the  Peace,  8, 
651. 

RECORDING  DEEDS  AND  MORTGAGES,  see 
Notice  and  Record  of  Title,  8,  1053. 

RECORDS,  3,  1482. 

REDEMPTION,  see  Executions  (sales),  3, 
1405;  Foreclosure  of  Mortgages  on  Land, 
3,  1452;  Judicial  Sales,  3,  601;  Mortgages, 
8,   905. 

RE-EXCHANGE,  see  Negotiable  Instru- 
ments, 3,  1013;  Banking,  etc.,  3,  403. 

REFERENCE,  8,   1484. 

REFORMATION  OF  INSTRUMENTS,  3,  1492. 

REFORMATORIES,  see  Charitable  and  Cor- 
rectional Institutions,   1,    507. 

REGISTERS  OP  DEEDS,  see  Counties,  3, 
961;  Notice  and  Record  of  Title,  3,  1053; 
OfBcers,  etc.,  8,  1069. 

REHEARING,  see  Appeal  and  Review,  3,  167; 
Equity,  3,  1232;  New  Trial,  etc.,  3,  1037. 

REJOINDERS,  see  Pleading,  3,  1178. 

RELEASES,   8,    1498. 


RELIEF  FUNDS  AND  ASSOCIATIONS,  see 
Fraternal,  etc..  Associations,  3,  1499; 
Master  and  Servant,  8,  801;  Railroads,  8, 
1382. 

RELIGIOUS    SOCIETIES,   3,    1502. 

REMAINDERS,  see  Life  Estates,  etc.,  8,  741; 
Perpetuities,  8,  1173;  Wills,  8,  2076. 

REMEDY  AT  LAW,  see  Equity,  3,  1213. 

REMITTITUR,  see  Appeal  and  Review,  3, 
167;  Judgments,  8,  581;  New  Trial,  8, 
1037;  Verdicts  and  Findings,  8,  2009. 

REMOVAL  OP  CAUSES,  3,  1506. 

RENDITION  OF  JUDGMENT,  see  Judgments, 
8,  581;  Justices  of  the  Peace,  8,  651. 

REPLEADER,  see  Pleading,  3,  1178. 

REPLEGIANDO,  see  Habeas  Corpus,  etc.,  3, 
1576. 

REPLEVIN,  8,  1514. 

REPLICATION,  see  Pleading,  3,  1178. 

REPORTED  QUESTIONS,  see  Appeal  and 
Review,  3,  167. 

REPORTS,  see  Records,  8,  1482. 

REPRESENTATIONS,  see  Deceit,  3,  1046, 
1047;  Estoppel,  3,  1327;  States  (warran- 
ty), 8,   1543. 

RES  ADJUDICATA.  see  Former  Adjudica- 
tion, 3,  1476. 

RESCISSION,  see  Contracts,  3,  844;  Sales,  8, 
1527;  Vendors  and  Purchasers,  8,  1976; 
Cancellation  of  Instruments,  3,  584;  Ref- 
ormation  of   Instruments,    8,    1492. 

RESCUE,  see  Escape  and  Rescue,  3,  1237. 

RES  GESTAE,  see  Evidence  (civil),  3,  1357; 
Indictment  and  Prosecution  (criminal), 
3,  338.  Compare  titles  relating  to  that 
whereof  the  res  gestae  is  offered. 

RESIDENCE,  see  Absentees,  3,  13;  Aliens, 
3,  138;  Citizens,  3,  699;  Domicile,  3, 
1142;  Attachment,  3,  355;  Process,  3, 
1268. 

RESPONDENTIA,  see  Shipping,  etc.,  8,  1648. 

RESTITUTION,  see  Forcible  Entry,  etc.,  3, 
1435;  Replevin,  8,  1514. 

RESTORING  INSTRUMENTS  AND  REC- 
ORDS, 8,  1520. 

RETRAXIT,  see  Discontinuance,  etc..  3, 
1100;  Pleading,  8,  1178. 

RETURNABLE  PACKAGE  LAWS,  see  Com- 
merce, 3,  711. 

RETURNS,  see  Process,  8,  1259,  and  compare 
titles  treating  of  mesne  and  final  pro- 
cess, e.  g..  Attachment,  3,  365;  Execu- 
tions, 3,  1404.  See,  also.  Elections  (elec- 
tion, canvass  and  return),  3,  1174. 

REVENUE  LAWS,  see  Taxes,  3,  1786;  In- 
ternal Revenue  Law,  8,  550;  Licenses,  3, 
730. 

REVERSIONS,  see  Life  Estates,  etc.,  8,  741; 
Wills,  8,  2076. 

REVIEW,  see  Appeal  and  Review,  3,  167; 
Certiorari  ("writ  of  review"),  3,  667; 
Equity  (bill  of  review),  3,  1235;  Judg- 
ments  (equitable  relief),  8,  586. 

REVIVAL  OF  JUDGMENTS,  see  Judgments, 

3,  581. 
REVIVOR  OF  SUITS,  see  Abatement  and  Re- 
vival, 3,  1;  Equity,  3,  1232. 
REVOCATION,   see  Agency,   3,   68;   Licenses, 
8,  730;  Wills,  8,  2076. 
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REWARDS,  a,  1521. 

RIGHT  OP  PROPERTY,  see  Replevin,  a, 
1514.  Compare  Attaohment,  3,  353;  Exe- 
cutions, 3,  1403,  as  to  claims  by  third 
persons  against  a  levy. 

RIOT,  2,  1522. 

RIPARIAN  OAVNERS,  3,  1522. 

ROBBERY,  a,  1524. 

RULES  OF  COURT,  see  Courts,  3,  972.  Com- 
pare titles  treating  of  practice  to  which 
rules  relate  b.  g.,  Appeal  and  Review,  3, 
167. 

S. 

SAFE  DEPOSITS,  see  "Warehousing  and  De- 
posits, 3,  2029;  Banking  and  Finance,  3, 
423. 

SALES,  3,  1527. 

SALVAGE,  see  Shipping,  etc.,  3,  1648. 

SATISFACTION  AND  DISCHARGE,  see  Ac- 
cord and  Satisfaction,  3,  17;  Contracts,  3, 
836;  Judgments,  3,  581;  Mortgages,  3, 
905;  Payment  and  Tender,  3,  1158;  Re- 
leases, 3,  1498. 

SAVING  QUESTIONS  FOR  REVIEW,  3,   1590. 

SAVINGS  BANKS,  see  Banking,  etc.,  3,  415. 

SCANDAL  AND  IMPERTINENCE,  see  Equi- 
ty, 3,  1222;  Pleading,  3,  1178. 

SCHOOL  LANDS,  see  Public  Lands,  3,  1295. 

SCHOOLS  AND  EDUCATION,  see  Common 
and  Public  Schools,  1,  544;  Colleges  and 
Academies,  3,  705. 

SCIRE  FACIAS,  3,    1618. 

SEALS,  see  Names,  Signatures,  and  Seals,  3, 
988.  Compare  titles  relating  to  instru- 
ments whereof  seal  Is  required. 

SEAMEN,  see  Shipping,  etc.,  3,  1648. 

SEARCH  AND  SEIZURE,  3,  1618. 

SECRET  BALLOT,  see  Elections,  3.  1172, 
1175. 

SECURITY  FOR  COSTS,  see  Costs,  3,  940. 

SEDUCTION,  3,  1619. 

SENTENCE,  see  Indictment  and  Prosecution, 
3,  307. 

SEPARATE  PROPERTY,  see  Husband  and 
"Wife,  3,  1669. 

SEPARATE  TRIALS,  see  Trial  (civil),  3, 
1908;  Indictment  -and  Prosecution  (crim- 
inal), 2,  344. 

SEPARATION,  see  Divorce,  3,  1127. 

SEQUESTRATION,  3,  1622. 

SERVICE,  see  Process,  3,  1259. 

SET-OPF  AND  COUNTERCI/AIM,  3,  1624. 

SETTLEMENT  OF  CASE,  see  Appeal  and 
Review,  3,  167. 

SETTLEMENTS,  see  Accord,  etc.,  3,  23;  Es- 
tates of  Decedents,  3,  1304;  Guardian- 
ship, 3,  1574;  Trusts,  3,  1924. 

SEVERANCE  OF  ACTIONS,  see  Pleading,  3, 
1178;  Trial,  3,  1907. 

SEWERS   AND   DRAINS,   3,  1628. 

SHAM  PLEADINGS,  see.  Pleading,  3,  1178. 

SHELLEY'S  CASE,  see  Real  Property,  3, 
1279;  Deeds  of  Conveyance,  3,  1062; 
Wills,  3,  2076. 

SHERIFF'S  SALES,  see  Executions,  3,  1404; 
Judicial  Sales,  3,  601. 

SHERIFFS  AND  CONSTABLES,  3,  1640. 


SHIPPING  AND  WATER  TRAFFIC,  3,  1648. 

SIGNATURES,  see  Names,  etc.,  3,  988. 

SIMILITER,  see  Pleading,  3,  1178. 

SIMULTANEOUS  ACTIONS,  see  Election  and 
Waiver,  3,  1177. 

SLAVES,  3,  1676. 

SLEEPING  CARS,  see  Carriers,  3,  591;  Rail- 
roads,  3,   1382;   Taxes,  3,   1786. 

SOCIETIES,  see  Associations  and  Societies, 
3,  346. 

SODOMY,  3,  1677. 

SPANISH  LAND  GRANTS,  see  Public  Lands, 
3,    1295. 

SPECIAL  INTERROGATORIES  TO  JURY, 
see  Verdicts  and  Findings,  3,  2009. 

SPECIAL  JURY,  see  Jury,  3,  633. 

SPECIAL  VERDICT,  see  Verdicts  and  Find- 
ings, 3,  2009. 

SPECIFIC  PERFORMANCE,  3,  1678. 

SPENDTHRIFTS,  see  Incompetency,  3,  1696; 
Guardianship,  3,  1569;  Trusts  (spend- 
thrift trusts),  3,  1926;  Wills  (spend- 
thrift conditions),  3,  2076. 

STARE  DECISIS,  3,  1698. 

STATE  LANDS,  see  Public  Lands,  3,  1295. 

STATEMENT  OF  CLAIM,  see  Pleading,  3, 
1178;  Estates  of  Decedents,  3,  1238; 
Counties,  3,  968;  Municipal  Corporations, 
3,  940. 

STATEMENT  OP  PACTS,  see  Appeal  and  Re- 
view, 3,  167. 

STATES,  3,   1703. 

STATUTES,  3,  1707. 

STAY  OP  PROCEEDINGS,  3,  1736. 

STEAM,  3,   1738. 

STENOGRAPHERS,  3,   1739. 

STIPULATIONS,  8,  1740. 

"STOCK  AND  STOCKHOLDERS,  see  Corpora- 
tions, 3,  899;  Foreign  Corporations,  3, 
1463,  1466. 

STOCK  EXCHANGES,  see  Exchanges  and 
Boards  of  Trade,  3,  1397. 

STOPPAGE  IN  TRANSIT,  see  Sales,  3,  1527; 
Carriers,  3,  591. 

STORAGE,  see  Warehousing  and  Deposits,  3, 
2029. 

STREET  RAIL"WAYS,  3,  1742. 

STREETS,  see  Highways  and  Streets,  3,  1593. 

STRIKES,  see  Conspiracy,  3,  726;  Constitu- 
tional Law,  3,  730;  Master  and  Servant, 
3,  801;  Trade  Unions,  3,  1888.  Compare 
Building,  etc..  Contracts  (impossibility  of 
performance),  3,  550;  Injunction,  3,   397. 

STRIKING  OUT,  see  Pleading,  3,  1178;  Trial, 
3,  1907. 

STRUCK  JURY,  see  Jury,  3,  633. 

SUBMISSION   OF  CONTROVERSY,  3,   1767. 

SUBPOENA,  see  Witnesses,  3,  2163;  Equity, 
3,  1210;  Process,  3,  1259. 

SUBROGATION,  3,  1768. 

SUBSCRIBING  PLEADINGS,  see  Pleading,  3, 
1178;  Equity,  3,  1222. 

SUBSCRIPTIONS,  3,  1770. 

SUBSTITUTION  OF  ATTORNEYS,  see  Attor- 
neys and  Counselors,  3,  376. 

SUBSTITUTION  OF  PARTIES,  see  Abate- 
ment and  Revival,  3,  1;  Parties,  3,  1092. 
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SUICIDE,  3,  1772. 

SUCCESSION,   see  Descent  and  Distribution, 

3,   1081;   Estates   of   Decedents,   3,   1238; 

Taxes   (succession  taxes),  a,  1838;  Wills, 

»,  2076. 

SUMMARY  PROCEEDINGS,  see  Landlord  and 

Tenant,  3,  668. 
SUMMARY  PROSECUTIONS,  see  Indictment 

and  Prosecution,  8,  391. 
SUMMONS,    see    Process,    3,    1259. 
SUNDAY,  2,  1772. 

SUPERSEDEAS,  see  Appeal  and  Review,  3, 
167. 

SUPPLEMENTAL  PLEADINGS,  see  Equity, 
3,  1225;  Pleading,   3,  1178. 

SUPPLEMENTARY    PROCEEDINGS,   3,    1774. 

SURCHARGING  AND  FALSIFYING,  see  Ac- 
counting-, Actions  for,  3,  24;  Estates  of 
Decedents,  3,  1238;  Trusts,  3,  1924. 

SURETY   OF  THE  PEACE,  2,   1776. 

SURETYSHIP,    2,    1776. 

SURFACE  WATERS,  see  Waters,  etc.,  .3, 
2034;  Highways,  etc.,  3,  1614;  Railroads, 
3,   1382. 

SURPLUSAGE,  see  Equity,  3,  1210;  Pleading, 
3,   1178. 

SURROGATES,  see  Courts,  3,  970;  Estates 
of  Decedents,  3,  1238;  Wills,  3,  2076. 

SURVEYORS,  see  Counties,  3,  959;  Bound- 
aries,  3,   519. 

SURVIVORSHIP,  see  Death  and  Survivor- 
ship (presumptions),  3,  1033;  Deeds,  etc., 
(interpretation),   3,   1062;   Wills,  3,   2076. 

SUSPENSION  OF  POWER  OF  ALIENATION, 
see  Perpetuities,  3,  1173. 


TAKING  CASE  PROM  JURY,  see  Directing^ 
Verdict,  etc.,  3,  1093;  Discontinuance, 
Dismissal  and  Nonsuit,  3,  1097;  Ques- 
tions of  Law  and  Pact,  3,  1361. 

TAXES,  2,  1786. 

TEIiEGRAPHS    AND    TELEPHONES,  2,    1843. 

TENANTS  IN  COMMON  AND  JOINT  TEN- 
ANTS, 2,  1862. 

TENDER,  see  Payment  and  Tender,  3,  1158. 

TERMS  OP  COURT,  see  Courts,  3,  971;  Dock- 
ets, Calendars  and  Trial  Lists,  3,  1140. 

TERRITORIES  AND  FEDERAL  POSSES- 
SION, 2,  1868. 

TESTAMENTARY  CAPACITY,  see  Wills,  3, 
2076. 

THEATERS,  see  Building  and  Construction 
Contracts,  3,  550;  Exhibitions  and  Shows, 
3,   1412. 

THREATS,   2,    1871. 

TICKETS,   see   Carriers,  3,  628. 

TIME,   2,    1871. 

TIME  TO  PLEAD,  see  Pleading,  3,  1178. 

TOLL  ROADS  AND  BRIDGES,  2,  1872. 

TORTS,  2,   1875. 

TOWAGE,  see  Shipping,  etc.,  3,  1648. 

TOWNS;   TOWNSHIPS,  2,   1877. 

TRADE  MARKS  AND  TRADE  NAMES,  2, 
1881. 

TRADE   UNIONS,  2,  1888. 


TRANSFER  OF  CAUSES,  see  Dockets,  etc., 
3,  1142;  Removal  of  Causes,  3,  1506. 

TRANSITORY  ACTIONS,  see  Venue  and 
Place  of  Trial,  3,  2000. 

TREASON.  No  cases  for  this  topic  appeared 
during  period  covered. 

TREATIES,   2,    1889. 

TRESPASS,  2,  1891. 

TRESPASS  ON  THE  CASE,  see  Trespass,  3, 
1891. 

TRESPASS  TO-  TRY  TITLE,  see  Trespass,  3, 
1891. 

TRIAL,  2,   1907. 

TROVER,  see  Conversion  as  Tort,  3,  866; 
Assumpsit  (waiver  of  tort),  3,  348;  Im- 
plied Contracts  (waiver  of  tort),  3,  1695. 

TRUST  COMPANIES,  see  Banking  and  Pi- 
nance,   3,   417. 

TRUST  DEEDS,  see  Mortgages,  3,  905; 
Trusts,  3,  1924. 

TRUSTS,  2,  1924. 

TURNPIKES,  see  Highways  and  Streets,  3, 
1593;  Toll  Roads  and  Bridges,  3,  1872. 

U. 

ULTRA  VIRES,  see  Corporations,  3,  889; 
Municipal  Corporations,  3,   940. 

UNDERTAKINGS.  No  cases  for  this  topic 
appeared  during  period  covered.  See 
titles  of  particular  proceedings  in  which 
the  giving  of  an  undertaking  is  re- 
quired. 

UNDUE  INFLUENCE,  see  Fraud  and  Undue 
Influence,  3,  1524;  Wills,  3,  2076. 

UNITED    STATES,   2,    1960. 

UNITED  STATES  COURTS,  see  Courts,  3, 
970.  As  to  procedure  and  jurisdiction, 
consult  the  appropriate  title  for  the 
particular  procedure  under  investigation. 

UNITED  STATES  MARSHALS  AND  COM- 
MISSIONERS,   3,    1963. 

UNLAWFUL  ASSEMBLY.  No  cases  for  this 
topic  appeared  during  the  period  cov- 
ered. 

USAGES,  see  Customs  and  Usages,  3,  988. 

USE  AND  OCCUPATION,  see  Landlord  and 
Tenant,  3,  668;  Implied  Contracts,  3, 
1694. 

USES,  S,  1965. 

USURY,  2,   1966. 


V. 


VAGRANTS,  2,  1975. 

VALUES,  see  Evidence,  3,  1370,   1376;  Dam- 
ages,  3,    997. 
VARIANCE,  see  Pleading,  3,  1178. 
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ABATEMENT  AND  BEVIVAL. 


5  1. 

§  2. 


Canses  for  Abatement  (1). 
Raistngr  Objeetlons)  'Wa.tver  (8). 


§  3.     SurvlTabUIty     of     Causes     of     Action 
(10). 

§  4.     Revival  and  Continuation  (10). 

Scope. — It  is  not  attempted  here  to  treat  of  criminal  prosecutions/  nor  of  billsi 
of  revivor,*  or  revival  of  judgments/  or  of  statute  barred  causes  of  action.*  Various 
writs  are  abatable  for  defects,  whicli  matters  are  not  germane  to  this  title." 

§  1.  Causes  for  abatement.^ — The  pendency  of  another  action  between  the 
same  parties,^  and  for  tbe  same  cause,'  and  prior  in  time,*  is  ground  for  abatement. 


1. 

307. 
2. 
3. 
4. 
6. 
6. 
7. 


Indictment  and  Prosecution,  2  Curr.  Zi. 


Equity,  1   Curr.  L.  1066,  et  seq. 

Judgments,   2  Curr.  L.  598. 

Limitation   of  Actions,    2   Curr.  I*   757. 

Attachment   and   like   titles. 

See  1  Curr.  L.  1. 

Where  a  party  Is  plaintiff  In  one  ac- 
tion and  defendant  In  a  subsequent  one  re- 
lating to  the  same  subject-matter  In  which 
she  sets  up  In  defense  the  same  matters  she 
alleged  In  her  complaint,  a  plea  of  prior  ac- 
tion pending  Is  not  available  as  against  the 
defense.  Rodney  v.  Gibbs  [Mo.]  82  S.  W. 
187.  The  pendency  of  a  prior  action  between 
the  same  parties  is  ground  for  abatement. 
Cahill  V.  Cahlll  [Conn.]  57  A.  284.  It  Is  be- 
tween the  same  parties  when  the  defendant 
is  the  successor  In  ibterest  of  the  defendant 
In  the  former  suit.  Wetzstein  v.  Boston  & 
M.  Consol.  Copper  &  Silver  Min.  Co.,  28  Mont. 
451,  72  P.  865.  The  issues  In  a  suit  In  par- 
tition were  identical  and  the  real  parties 
in  interest  the  same,  though  In  the  later  case 
the  plaintiff  had  joined  some  nominal  par- 
ties. Guinn  v.  Elliott  [Iowa]  98  N.  "W.  625. 
The  pendency  of  an  appeal  by  a  creditor 
from  a  judgment  In  favor  of  a  garnishee  is 
not  ground  for  abatement  of  an  action 
brought  In  the  same  court  against  the  gar- 
nishee by  the  debtor,  but  such  action  should 
be  postponed  until  the  appeal  Is  decided 
(RIeden  v.  Kothman  [Tex.  Civ.  App.]  73  S. 
W.  425);  nor  can  a  suit  by  an  administrator 
be  pleaded  In  abatement  to  a  suit  by  the 
heirs  under  circumstances  of  this  case  (Row 
V.  Johnson,  25  Ky.  L.  R.  1799,  78  S.  W.  906). 
8.  Where  one  had  filed  an  Intervening  pe- 
tition asking  to  have  claims  allowed  out  of 
the  assets  In  the  hands  of  a  receiver,  and 
after  an  order  of  the  court  so  directing, 
creditors  brought  suit  in  a  state  court  there- 
for, and  then  filed  a  supplemental  interven- 
ing petition  asking  that  their  claim  be  de- 
clared a  preferential  one,  one  suit  could  not 
be  pleaded  In  abatement  to  the  other.  Trim- 
ble V.  Kansas  City  P.  &  G.  R.  Co.  [Mo.]  79 
S.  W.  67S.  Pendency  of  a  suit  by  an  execu- 
trix on  a  benefit  insurance  policy,  claiming 
that  children  of  the  Insured  were  entitled  to 


all  the  Insurance  and  making  defendants 
others  named  as  beneficiaries,  and  claiming 
part  of  the  Insurance,  does  not  prevent  such 
others  from  maintaining  an  original  bill,  es- 
pecially where  after  the  death  of  tbe  In- 
sured they  had  assigned  a  part  of  their 
claim  to  a  third  party  not  made  a  party  de- 
fendant by  the  testatrix.  Clement  v.  Clem- 
ent [Tenn.]  81  S.  W.  1249.  The  pendency  of 
a  suit  to  enjoin  the  removal  of  ore  from  a 
mining  claim  as  ancillary  to  an  action  of 
ejectment  to  recover  possession  of  the  part 
from  which  the  ore  was  being  taken  Is  not 
a  bar  to  a  suit  to  quiet  title  to  the  entire 
claim,  Including  extralateral  rights  not  In 
controversy  In.  the  prior  action.  Empire 
State-Idaho  Min.  &  D.  Co.  v.  Bunker  Hill  & 
S.  M.  &  C.  Co.  [C.  C.  A.]  121  P.  973.  Ad- 
ministratrix sued  for  a  lien,  and  the  heirs  to 
be  adjudged  the  owners,  not  the  same  cause. 
Row  V.  Johnson,  25  Ky.  L.  R.  1799,  78  S.  W. 
906.  An  action  for  libel  pending  against  a 
party  for  a  publication  on  a  certain  day  will 
not  abate  the  entire  action  against  another 
for  the  same  publication  on  the  same  and 
other  days.  Holmes  v.  Cllsby,  118  Ga.  820,  45 
S.  B.  684.  Action  to  foreclose  a  mortgage  and 
an  action  In  ejectment.  Howard  v.  Hewitt, 
139  Cal.  614.  73  P.  414.  Action  by  an  agent 
for  value  of  services  no  bar  to  an  action  by 
the  principal  for  an  accounting.  Jordan  v. 
Underbill,  91  App.  DIv.  124,  86  N.  T.  S.  620. 
An  action  for  unexcused  neglect  to  present 
a  will  to  probate  no  bar  to  an  action  for  un- 
excused neglect  to  accept  the  trust  or  give 
notice  of  his  refusal  to  accept.  Richardson 
v.  Fletcher  [Vt.]  56  A.  981.  Where  miscon- 
duct Is  set  up  as  a  counterclaim  In  an  action 
for  services.  It  cannot  be  used  again  as  to 
different  Items  In  a  subsequent  action  on  the 
judgment  rendered  therein.  Newman  v. 
Gates  [Ind.  App.]  67  N.  B.  468.  The  penden- 
cy of  an  action  commenced  by  a  testator  to 
enjoin  the  operation  of  an  elevated  railroad 
in  front  of  his  premises  is  no  bar  to  a  suit 
by  a  testator's  devisee  for  Injunctive  relief 
and  the  recovery  of  damages  sustained  since 
he  acquired  title.  Hirsh  v.  Manhattan  R.  Co. 
84  App.  Div.  [N.  Y.]  374,  13  N.  Y.  Ann.  Cas! 
158,  82  N.  Y.  S.  754'.    An  action  by  a  minor  to 
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They  must  be  so  far  identical  that  a  recovery  in  one  action  would  bar  a  recovery  in 
the  other/"  or  the  proof  in  one  would  sustain  the  other.^^ 

In  Oregon,  an  action  is  pending  after  the  complaint  is  filed.^''  The  mere  fact 
that  a  summons  has  been  served^^'  or  that  an  action  has  been  begun  in  which  there 
are  several  co-defendants/*  does  not  show  a  pendency/''  but  an  action  is  still  pending, 
though  appealed.^'  Eeal  actions  are  pending,  though  a  party  has  died.^^  If  dis- 
continued or  otherwise  terminated,  the  suit  or  action  is  no  longer  pending,*'  but 


recover  his  homestead  interest  is  not  abated 
because  of  an  action  pending  by  his  mother 
to  recover  her  rights.  Upton  v.  Gerber 
[Mich.]  98  N.  W.  854.  A  pending  suit  against 
legatees  and  creditors  of  an  estate  for  set- 
tlement of  the  estate  in  which  deceased's 
agent  Is  made  a  party  In  order  to  dispose  of 
a  claim  due  the  agent  by  the  estate  cannot 
be  pleaded  in  bar  of  a  suit  by  the  personal 
representative  of  the  estate  against  such 
agent  for  an  accounting.  Causes  of  action 
are  not  identical.  Botto's  Bx'r  v.  Botto,  25 
Ky.  Li.  R.  2130,  80  S.  W.  174.  A  rule  to  open 
judgment  held  under  advisement  Is  a  bar  to 
a  bill  in  equity  for  the  same  relief.  Free- 
man V.  Lafferty,  207  Pa.  32,  56  A.  230.  A  plea 
of  pendency  of  an  appeal  from  the  vacation 
of  an  attachment  Is  no  defense  to  an  action 
on  the  attachment  bond  unless  coupled  with 
an  allegation  that  there  was  also  a  stay  of 
proceedings.  Powell  v.  Bursky,  39  Misc.  533, 
39  N.  T.  S.  480.  Where  rights  of  an  Insured's 
children  and  his  executor  could  not  be  deter- 
mined in  an  action  at  law  brought  by  the 
widow  on  the  policy,  they  having  no  present 
right  of  action,  such  action  was  no  bar  to 
a  suit  to  cancel  the  policy  for  fraud.  Mutual 
Life  Ins.  Co.  v.  Blair,  130  F.  971.  Where 
equity  has  obtained  Jurisdiction  of  parties 
and  subject-matter  to  cancel  an  insurance 
policy  for  fraud,  the  fact  that  the  Insured 
died  before  answer,  and  that  an  action  at 
law  was  then  commenced  on  the  policy  In 
which  all  the  company's  defenses  In  the 
equity  suit  were  available,  did  not  deprive 
equity  of  Jurisdiction  to  proceed  with  the 
controversy.  Id.  Where  insured  died  after 
commencement  of  an  action  to  cancel  the 
policy  for  fraud  but  before  answer,  where- 
upon an  action  on  the  policy  was  brought,  a 
plea  in  bar -alleging  the  insured's  death  and 
the  pendency  of  such  action  at  law  was  not 
available  to  present  the  objection  that  the 
bill  was  not  sustainable  for  want  of  equity. 
Id.  In  an  action  by  the  administrator  de 
bonis  non  against  the  sureties  on  the  bond 
of  the  administrator,  the  defendants  by 
pleading  in  bar  and  not  in  abatement  admit 
the  plaintiff's  capacity  to  sue.  Homy  v.  State 
[Ind.  App.]  67  N.  B.  998.  The  pendency  of  an 
appeal  from  a  Judgment  against  a  principal 
will  not  abate  an  action  against  the  surety 
If  the  amount  of  the  default  could  not  be 
found  at  the  time  the  Judgment  was  ren- 
dered. Frazer  v.  Frazer,  25  Ky.  L.  R.  473, 
76  S.  W.  13. 

9.  The  plea  of  pendency  of  another  action 
can  only  be  supported  by  a  showing  that  the 
former  action  was  pending  when  the  second 
action  was  begun.  Hirsh  v.  Manhattan  R. 
Co.,  84  App.  Div.  374,  13  N.  Y.  Ann.  Cas.  158, 
82  N.    T.   S.    754. 

Where  a  plea  of  abatement  was  filed  in 
each  of  two  actions  pending  and  the  suits 
were  each  first  in  point  of  time  as  to  some 
of  the  parties,  the  last  on  the  docket  should 
be  abated  (Guinn  v.  Elliott  [Iowa]  98  N.  W. 
625)    or  if  Jurisdiction  had  not  been  obtained 


in  one.  It  should  be  abated.  Where  two  ac- 
tions in  partition  were  pending  at  the  same 
time,  but  in  one  of  them  no  Jurisdiction  had 
been  obtained  over  a  party  who  had  an  in- 
terest in  the  land,  the  plea  in  abatement  In 
the  other  suit  should  have  been  overruled 
(Id.). 

10.  Action  on  a  supersedeas  bond  not  de- 
feated by  the  pendency  of  an  action  In  which 
the  damages  recoverable  on  the  supersedeas 
bond  were  expressly  reserved  and  deducted. 
Metcalf  V.  Bockoven  [Neb.]  96  N.  W.  406.  An 
action  is  for  the  same  cause  If  one  could 
have  obtained  In  the  former  all  the  relief  he 
claims  in  this,  though  extra  relief  is  asked 
in  the  latter  but  the  pleading  does  not  state 
a  cause  of  action  therefor.  Wetzstein  v.  Bos- 
ton &  M.  Consol.  Copper  &  Silver  Min.  Co., 
28  Mont.  451,  72  P.  865.  An  accounting  was 
asked  in  the  second  but  not  in  the  first.  Id. 
See  Former  Adjudication,  2  Curr.  L.  64,  §  3. 

11.  One  filed  an  application  for  a  patent 
tor  a  mining  claim,  the  survey  of  which  con- 
flicted with  two  locations  of  another  who 
flled  an  adverse  claim  on  behalf  of  each  and 
brought  a  suit  In  support  of  each.  The  sur- 
vey In  the  later  application  conflicted  at 
different  points  with  the  two  claims.  The 
proof  In  each  case  would  be  different  as 
would  the  relief.  Not  pending.  Mares  v. 
Dillon  [Mont.]  75  P.  963.  Where  two  suits 
were  brought  for  failure  to  deliver  different 
messages,  a  plea  in  abatement  to  the  latter 
on  the  ground  of  prior  action  pending  was 
properly  overruled.  Western  Union  Tel.  Co. 
V.   Crumpton,  138  Ala.  632,   36  So.   517. 

12.  In  Oregon,  pending  when  complaint 
is  filed  with  clerk  of  court  [B.  &  C.  Comp.  §§ 
51,  396].  Posson  v.  Guaranty,  S.  &  L.  Ass'n 
[Or.]   74  P.  923. 

13.  A  mere  showing  that  a  summons  in 
another  action  has  been  served  is  not  suffi- 
cient to  support  the  plea  of  the  pejidenoy  of 
another  action.  Hirsh  v.  Manhattan  R.  Co., 
84  App.  Div.  374,  13  N.  Y.  Ann.  Cas.  158,  82 
N.  Y.  S.  754. 

14.  Action  not  pending  against  a  defend- 
ant in  a  partition  suit  of  real  estate,  not  yet 
served  with  process,  nor  against  his  grantee. 
Hart  V.  Hart,  86  App.  Div.  236,  83  N.  Y.  S. 
897. 

15.  As  to  when  an  action  is  commenced, 
see  Actions,  and  especially  Limitations,  2 
Curr.  L.   755. 

16.  Tinker  v.  Babcook,  204  111.  571,  68  N. 
E.  445.  An  action  is  pending  where  it  is 
before  the  supreme  court  undetermined.  Code 
Civ.  Proc.  §  1895,  providing  that  it  is  pend- 
ing from  commencement  until  final  deter- 
mination. Wetzstein  v.  Boston  &  M.  Consol. 
Copper  &  Silver  Mln.  Co.,  28  Mont.  451,  72  P. 
865. 

17.  An  action  for  land  continues  in  force 
as  a  pending  suit  after  the  death  of  the 
defendant  until  lost  by  the  laches  of  the 
litigants  In  failing  to  make  new  parties. 
Jones  V.  Robb   [Tex.  Civ.  App.]  80  S.  W.  395. 

IS.     Johnson  v.  Central  of  Georgia  R.  Co., 
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failure  to  prosecute  an  action  during  the  period  of  the  Civil  War  did  not  destroy  its 
pendency.^'     The  plea  is  good  as  to  one  of  several  counts.^" 

The  pendency  of  a  suit  in  a  state  court  is  not  a  bar  to  one  on  the  same  cause  of 
action  in  a  Federal  court/^  and  diversity  of  citizenship  does  not  change  this  rule 


119  Ga.  185,  45  S.  B.  98S.  Where  a  statute 
gave  a  creditor  the  election  to  charge  a 
stockholder  with  the  amount  of  the  judg- 
ment recovered  against  the  corporation  on  a 
debt,  or  to  proceed  against  the  stockholder 
on  the  debt,  a  reversal  of  the  Judgment  aft- 
er proceedings  have  been  commenced  there- 
on leaves  the  creditor  free  to  proceed  on  the 
debt.  Thomas  v.  Remington  Paper  Co.,  67 
Kan.  599,  73  P.  909.  Where  a  bill  to  fore- 
close a  mortgage  was  dismissed  without 
prejudice  to  plaintiff's  right  to  try  the  valid- 
ity of  a  deed,  a  plea  of  former  suit  pending 
In  a  subsequent  action  to  set  aside  the  deed 
cannot  be  sustained.  Parlln  &  Orendorff  Co. 
V.  Hutson,  198  III.  389,  65  N.  B.  93.  A  sup- 
plementary intervening  petition  was  an 
abandonment  of  the  first  intervening  peti- 
tion, so  it  was  not  pending.  Trimble  v. 
Kansas  City,  P.  &  G.  R.  Co.  [Mo.]  79  S.  W. 
678.  While  an  appeal  was  pending,  a  new 
one  was  taken  and  thereafter  a  motion  to 
dismiss  was  served  by  the  respondent,  but 
on  oral  argument  the  appellant's  counsel 
stated  that  tliey  abandoned  the  first  appeal: 
the  prosecution  of  the  later  appeal  was  not 
prevented.  Noble  v.  Whitten  [Wash.]  76  P. 
95. 

19.  Failure  to  press  suit  between  1866  and 
1870  was,  in  view  of  the  disturbed  conditions 
then  existing,  not  such  negligence  as  to  de- 
stroy the  force  of  the  action  as  a  pending 
suit.  Jones  v.  Robb  [Tex.  Civ.  App.]  80  S. 
W.  395. 

20.  Where  a  cause  of  action  set  out  In  r 
plea  in  abatement  as  a  bar  to  an  aotlor 
pending  was  identical  to  that  part  of  the 
case  at  bar  to  which  the  plea  was  applicable, 
the  plea  was  sustained.  Cornick  v.  Arthur. 
31  Tex.  Civ.  App.  579,  73  S.  W.  410.  Where  r 
plea  of  former  action  pending  is  sustainec' 
as  to  one  count  in  a  declaration,  a  review  oJ 
the  order  quashing  the  count  may  be  had 
after  final  judgment  .by  writ  of  error.  Up- 
ton  v.  Gerber    [Mich.]    98    N.   W^.    854. 

21.  Action  to  enjoin  one  from  making 
brick  in  violation  of  his  contract  not  to  do 
so.  Robinson  V.  Suburban  Brick  Co.  [C.  C. 
A.]  127  P.  804.  Action  under  a  state  stat- 
ute to  wind  up  a  banking  corporation  does 
not  operate  to  dissolve  the  corporation  at 
once,  so  as  to  prevent  the  rendition  of  a 
judgment  against  it  in  a  Federal  court 
Anglo-American  Land  M.  &  A.  Co.  v.  Cheshire 
Provident  Institution,  124  F.  464. 

TfOTE:  Although  there  is  undoubtedly 
some  conflict,  the  decided  weight  of  author- 
ity, as  well  as  the  trend  of  all  modern  ad- 
judication, is  unquestionably  in  favor  of  the 
doctrine  stated  in  the  text.  Under  the  great 
majority  of  the  authorities.  It  seems  to  make 
no  difference  whether  the  two  courts  are 
sitting  in  different  states,  or  whether  they 
are  held  for  the  same  state  and  within  the 
same  territory,  or  whether  such  courts  are 
to  be  considered  foreign  to  each  other  or  not. 
Among  the  cases  from  the  national  courts 
which  hold  that  the  pendency  of  proceedings 
In  a  state  court  cannot  be  pleaded  in  abate- 
ment of  an  action  in  a  national  court,  we. 
cite  the  .following:  Mercantile  Trust  Co.  v. 
Lamoille  Val.  R.  Co.,  16  Blatchf.  324,  Fed. 
Has.  No.  9.432:  Andrews  v.  Smith,  19  Blatchf. 


100,  5  P.  833;  Chamberlain  v.  Bckert,  2  Biss. 
124,  Fed.  Cas.  No.  2,576;  Scottish-American 
Mortg.  Co.  V.  Follansbee,  9  Biss.  482,  14  P. 
125;  Union  Mut.  Life  Ins.  Co.  v.  University 
of  Chicago,  10  Biss.  191,  6  F.  443;  In  re  Bln- 
inger,  7  Blatchf.  168,  Fed.  Cas.  No.  1,419; 
Campbell  v.  Bmmerson,  2  McLean,  30,  Fed. 
Cas.  No.  2,357;  Certain  Logs  of  Mahogany,  -2 
Sumn.  58D,  Fed.  Cas.  No.  2,559;  Wadleigh  v. 
Veazie,  3  Sumn.  165,  Fed.  Cas.  No.  17,031; 
Weaver  v.  Field,  4  Woods,  152,  16  F.  22;  Lor- 
ing  V.  Marsh,  2  Cliff.  311,  Fed.  Cas.  No.  8,514; 
Stewart  v.  Chesapeake  &  O.  Canal  Co.,  4 
Hughes,  41,  1  P.  361;  Sharon  v.  Hill,  ID  Sawy. 
394,  22  P.  28;  Parsons  v.  Greenville  &  C. 
R.  Co.,  1  Hughes,  279,  Fed.  Cas.  No.  10.776; 
Greenwood  v.  Rector,  Hempst.  708,  Fed.  Cas. 
No.  5,792;  Union  Bank  v.  Jolly's  Adm'rs,  18 
How.  [U.  S.]  503;  Hyde  v.  Stone,  20  How. 
[U.  S.]  170;  Wallace  v.  McConnell,  13  Pet. 
[U.  S.]  136;  The  Knlorama,  10  Wall.  [U.  S.] 
204;  Cook  v.  Burnley,  11  Wall.  [U.  S.]  659; 
Stanton  v.  Embrey,  93  U.  S.  548-554;  Gordon 
V.  Gilfoil,  99  U.  S.  168;  Rio  Grande  R.  Co.  v. 
Gomila,  132  U.  S.  478;  Hughes  v.  BIsher,  5 
F.  203;  Latham  v.  Chafee,  7  F.  520;  Crescent 
City  Live  Stock,  L.  &  S.  H.  Co.  v.  Butcher's 
Union  Live  Stock,  L.  &  S.  H.  Co.,  12  P.  225; 
Currie  v.  Lewiston,  15  P.  377;  Weaver  v. 
Field,  16  P.  22;  Claflin  v.  Lisso,  16  P.  897; 
Chewett  v.  Moran,  17  P.  820;  Hurst  v.  Ever- 
ett, 21  F.  218;  Brooks  V.  Vermont  Cent.  R.  Co., 
22  P.  211;  Washburn  &  M.  Mfg.  Co.  v.  Scutt, 
22  P.  710;  Hauf  v.  Wilson.  31  F.  384;  Beek- 
man  v.  Hudson  River  W.  S.  R.  Co.,  35  P.  3; 
Pierce  v.  Peagans,  39  P.  587;  Rawitzer  v. 
Wyatt,  40  P.  609;  Converse  v.  Michigan  Dairy 
Co.,  45  P.  18;  Coe  v.  Aiken,  50  P.  640;  Gilmour 
V.  Bwing,  50  F.  656;  Briggs  v.  Stroud,  58  P. 
717;  Blydenstein  v.  New  Tork  Security  & 
r.  Co.,  59  P.  12;  Rejall  v.  Greenhood,  60  P. 
784;  Wilcox  &  Gibbs  Guano  Co.  v.  Phoenix 
Ins.  Co.,  61  F.  199;  Short  v.  Hepburn,  76  P. 
113;  Compton  v.  Jesup  [C.  C.  A.]  68  P.  263; 
Hughes  V.  Green.  75  P.  091;  Holton  v.  Guinn, 
76  P.  96:  Wonderly  v.  Lafayette  County,  77 
F.  665;  Zimmerman  v.  So  Relle  [C.  C.  A.] 
SO  P.  417;  Brendel  v.  Charch,  82  F.  262; 
Hughes  V.  Green  [C.  C.  A.]  84  P.  833;  Rail- 
road &  Telephone  Cos.  v.  Board  of  Equali- 
zers, 85  P.  302,  318;  Green  v.  Underwood,  86 
F.  427.  Similar  riillngs  have  been  made  in 
many  of  the  state  courts,  when  the  pendency 
of  proceedings  in  a  national  court  has  been 
set  up  as  a  defense  or  In  abatement  of  an 
action.  The  following  cases  hold  that  the 
pendency  of  such  proceedings  is  not  a  bar: 
People  v.  Judge  of  Wayne  Circuit  Court,  27 
Mich.  406,  15  Am.  Rep.  195;  Mitchell  v. 
Bunch,  2  Paige  [N.  T.]  606,  22  Am.  Dec.  669; 
International  &  G.  N,  R.  Co.  v.  Barton,  24- 
Tex.  Civ.  App.  122,  57  S.  W.  292;  State  v. 
New  Orleans  &  N.  E.  R.  Co.,  42  La.  Ann.  11,  7 
So.  84;  Nichols  v.  Marsh,  61  Mich.  509,  28  N. 
W.  699;  Utica  Clothes  Dryer  Mfg.  Co.  v. 
Otis,  37  Hun,  301;  Kilpatrick  v.  Kansas  City 
&  B.  R.  Co.,  38  Neb.  620,  57  N.  W.  664,  41 
Am.  St.  Rep.  741;  Calne  v.  Seattle  &  N.  R.  Co., 
12  Wash.  596,  41  P.  904;  Checkley  v.  Provi- 
dence &  S.  S.  Co.,  60  How.  Pr.  [N.  T.]  510; 
Clark  V.  Comford,  45  La.  Ann.  502,  12  So. 
763;  Ha,nij)ton's  Heirs  v.  Barrett,  12  La.  159; 
Loyd  V.  Reynolds,   29  Ind.   299;  McGeorge  v. 
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where  the  state  court  is  without  jurisdiction  to  enforce  the  remedy  demanded;''^ 
but  where  a  prior  action  involving  the  same  issues  has  been  removed  to  a  Federal 


Hancock  Steel  &  Iron  Co.,  11  Phila.  [Pa.] 
602;  MoRee  v.  Brown,  45  Tex.  503;  Oneida 
County  Bank  v.  Bonney,  101  N.  Y.  173,  4  N. 
E.  332;  Russell  v.  Alvarez,  5  Cal.  48;  Seymour 
V.  Bailey,  66  111.  288;  Sulllngs  v.  Goodyear 
Dental  Vulcanite  Co.,  36  Mich.  313;  Villavaso 
V.  Barthet,  39  La.  Ann.  247,  1  So.  599;  Wood 
V.  Lake,  13  Wis.  84;  Wurtz  v.  Hart,  13  Iowa, 
515.  Some  cases  liave  put  their  decision 
upon  the  ground  that  such  courts  were  for- 
eign to  each  other:  Wood  v.  Lake,  13  Wis. 
84;  Hampton's  Heirs  v.  Barrett,  12  La.  159; 
Latham  v.  Chafee,  7  F.  520;  Wadleigh  v. 
Veazie,  3  Sumn.  165,  Fed.  Cas.  No.  17,031; 
Lynch  v.  Hartford  Fire  Ins.  Co.,  17  P.  627. 
While  other  courts  maintaining  the  same 
doctrine  contend  that  such  courts  are  not 
foreign  to  each  other:  Brooks  v.  Mills  Coun- 
ty, 4  Dill.  524,  Fed.  Cas.  No.  1,955;  Pierce  v. 
Feagans,  39  F.  587;  Coe  v.  Aiken,  50  F.  640; 
Marshall  v.  Otto,  59  F.  249.  Other  courts 
decide  that  the  pendency  of  a  prior  suit  in  a 
state  court  is  not  a  bar  to  a  suit  in  a  na- 
tional court  on  the  same  cause  of  action, 
without  any  discussion  of  the  relation  of 
such  courts  to  each  other:  Crescent  City 
Live  Stock,  L.  &  S.  H.  Co.  v.  Butchers'  Union 
Live  Stock,  L.  &  S.  H.  Co.,  12  F.  225;  Stanton 
V.  Embrey,  93  U.  S.  548;  Latham  v.  Chafee, 
7  F.  520;  Rawitzer  v.  Wyatt,  40  F.  609;  Wil- 
cox &  Gibbs  Guano  Co.  v.  Phoenix  Ins.  Co., 
61  F.  199.  It  has  also  been  held  that  state 
and  national  courts  are  entirely  independent 
of  each  o+her,  and  that  the  United  States 
circuit  courts  cannot  be  called  upon  to  close 
their  doors  to  suitors  because  the  questions 
which  they  seek  to  litigate  are  also  Involved 
In  another  action  in  the  state  court:  Currie 
V.  Lewiston,  15  F.  377;  Gordon  v.  Gilfoil,  99 
U.  S.  168;  Sharon  v.  Hill,  22  F.  28,  10  Sawy. 
394.  And  It  has  also  been  held  that  the 
pendency  of  the  same  action  In  a  state  court 
is  not  a  good  plea  in  abatement  in  a  national 
court,  though  It  has  concurrent  jurisdiction 
with  the  state  court:  City  of  North  Muske- 
gon V.  Clark,  62  F.  694.  The  pendency  of  a 
suit  in  equity  In  a  state  court  cannot  be 
pleaded  In  abatement  or  bar  of  a  similar 
suit  involving  the  same  subject-matter,  and 
between  the  same  parties  in  a  national  court: 
Latham  v.  Chafee,  7  F.  520.  And  that  the 
pendency  of  an  equity  action  In  a  state  court 
cannot  be  pleaded  as  a  defense  to  a  common- 
law  action  in  a  national  court  has  been  held 
in  some  cases:  Andrews  v.  Smith,  19 
Blatohf.  100,  5  F.  833;  Loring  v.  Marsh,  2 
Cliff  311,  Fed.  Cas.  No.  8,514;  Green  v.  Un- 
derwood, 86  F.  427;  Wilcox  &  Gibbs  Guano 
Co.  V.  Phoenix  Ins.  Co.,  61  F.  199.  Some 
consideration  is  due  those  cases  which  hold 
that  the  pendency  of  an  action  Is  a  defense 
to  another  proceeding  If  one  is  in  the  nation- 
al court  and  the  other  is  in  the  state  court 
of  the  same  territorial  Jurisdiction,  and  if  in 
both  suits  the  cause  of  action  and  the  parties 
are  the  same  or  the  parties  in  one  are  privies 
to  the  other.  It  will  be  noticed  that  nearly 
all  of  the  cases  maintaining  this  doctrine 
are  of  early  date,  and  their  effect  is  certain- 
ly weakened.  If  not  destroyed,  by  the  later 
decisions  in  both  state  and  national  courts, 
which  have  been  heretofore  cited,  particu- 
larly Gordon  v.  Gllfoll,  99  U.  S.  168.  The 
following  cases  support  the  rule  under  con- 
sideration, maintaining  that  an  action  pend- 
ing in   one   court  may  be  pleaded   in  abate- 


ment of  a  suit  in  another:  Smith  v.  Atlantic 
Mut.  Fire  Ins.  Co.,  22  N.  H.  21;  Radford  v. 
Folsom,  14  F.  97;  Mallett  v.  Dexter,  1  Curt. 
178,  Fed.  Cas.  No.  8,988;  Memphis  City  v. 
Dean,  8  Wall.  [U.  S.]  64;  Central  R.  Co.  v. 
New  Jersey  West  Line  R.  Co.,  32  N.  J.  Eq. 
67;  Martin  v.  Baldwin,  19  F.  340;  Nelson  v. 
Foster,  5  Biss.  44,  Fed.  Cas.  No.  10,105;  Law- 
rence V.  Remington,  6  Biss.  44,  Fed.  Cas.  No. 
8,141;  Ex  parte  Balch,  3  McLean,  221,  Fed. 
Gas.  No.  790;  Earl  v.  Raymond,  4  McLean, 
233,  Fed.  Cas.  No.  4,243.  In  several  late  cases 
the  practice  has  been  followed  of  suspending 
action  in  the  second  suit  until  the  first  Is  de- 
termined. See  Zimmerman  v.  So  Relle  [C. 
C.  A.]  80  F.  417;  Hughes  v.  Green  [C.  C.  A.] 
84  F.  833.  In  Green  v.  Underwood  [C.  C.  A.] 
86  F.  427-429,  it  was  said  that  "no  rule  of 
practice  is  better  settled  than  that  In  an 
action  at  law  in  personam  pending  In  the 
United  States  court,  the  plea  of  lis  pendens 
between  the  same  parties  in  a  suit  brought 
in  the  state  court  is  no  bar  to  the  prosecu- 
tion of  an  action  in  the  United  States  court. 
This  court  has,  in  an  equity  proceeding,  held 
that  where  there  was  pending  in  a  state 
court,  between  the  same  parties,  a  proceed- 
ing in  equity  involving  the  same  matters, 
such  as  the  possession  of  specific  real  or 
personal  property,  or  to  quiet  the  title  to 
real  estate,  in  which  it  might  become  nec- 
essary to  appoint  a  receiver  pendente  lite, 
or  In  which  it  might  become  necessary  to 
grant  an  injunction,  or  to  take  some  other 
preservative  auxiliary  action,  the  court  ■which 
first  acquires  jurisdiction  of  the  parties  of 
the  subject-matter  ought  to  be  permitted  to 
proceed  to  final  judgment.  But  even  in  a 
court  of  chancery,  where  the  rules  of  equity 
possess  such  flexibility  as  to  permit  the 
court  to  proceed  ex  aequo  et  bono,  with  large 
discretion,  to  preserve  the  rights  of  the 
parties,  it  will  not,  upon  the  plea  of  lis 
pendens,  dismiss  the  suit  in  the  Federal 
court,  but  will  simply  postpone  the  hearing 
thereof  until  the  hearing  and  determination 
of  the  suit  in  the  state  court."  And  in  Zim- 
merman V.  So  Relle  [C.  C.  A.]  80  F.  420,  the 
court  said:  "Indeed,  considering  the  numer- 
ous reasons  which  may  render  It  advisable 
and  not  improper  to  commence  a  second  suit, 
although  a  prior  sviit  is  pending  in  which 
the  plaintiff's  rights  may  be  fully  adjudi- 
cated, we  think  It  is  the  better  practice  In 
all  cases  to  pursue  the  course  last  indicated 
when  a  plea  of  lis  pendens  is  Interposed  and 
sustained.  The  mere  pendency  of  a  second 
suit,  if  no  action  is  taken  therein,  does  not 
affect  the  orderly  prosecution  of  the  first 
suit,  and  the  court  Is  much  better  able  to 
determine  after  the  first  suit  is  ended,  wheth- 
er it  Is  necessary  or  proper  to  grant  further 
relief  in  the  action  which  was  last  brought." 
Foreclosure  proceedings:  The  cases  are 
agreed  that  the  pendency  of  a  suit  in  a  state 
court  for  the  foreclosure  of  a  mortgage  is 
not  a  bar  to  a  suit  In  a  national  court  be- 
tween the  same  parties  for  the  foreclosure 
of  the  same  mortgage:  Weaver  v.  Field,  4 
Woods,  152,  16  F.  22;  Mercantile  Trust  Co. 
V.  Lamoille  Val.  R.  Co.,  16  Blatchf.  324,  Fed. 
Cas.  No.  9,432.  Thus  the  pendency  in  the 
state  courts  of  a  suit  by  the  trustees  of  a 
railroad  mortgage  to  foreclose  Is  not  a  bar 
to  a  similar  suit  in  a  national  court  by  a 
bondholder    secured    thereby:      Beekman    v. 
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court  and  is  there  pending,  a  state  court  will  suspend  trial  pending  its  termina- 
tion.^'    The  pendency  of  an  action  in  which  the  right  sought  to  be  determined  can- 


Hudson  River  W.  S.  R.  Co.,  35  P.  3.  If  a 
mortgagee  sues  to  foreclose  In  a  national 
court,  and  makes  judgment  creditors  of  the 
mortgagor's  grantor  parties  defendant,  the 
suit  will  not  be  postponed  until  the  termina- 
tion of  proceedings  instituted  by  these  cred- 
itors in  a  state  court  to  establish  their  liens 
on  the  land,  to  which  proceedings  the  mort- 
gagee is  not  a  party:  Converse  v.  Michigan 
Dairy  Co.,  45  F.  18.  And  the  pendency  in  a 
state  court  of  a  suit  to  settle  priorities  be- 
tween lienholders  upon  property,  even  though 
the  bill  prays  the  appointment  of  a  receiver, 
does  not  defeat  the  jurisdiction  of  the  United 
States  court  in  a  suit  brought  for  the  fore- 
closure of  a  trust  and  sale  of  the  property, 
especially  when  the  proceeding  in  the  state 
court  has  been  pending  for  several  years, 
and  Its  object  is  practically  accomplished: 
Stewart  v.  Chesapeake  &  O.  C.  R.  Co.,  4 
Hughes,  41,  1  F.  361.  Pendency  of  a  former 
suit  in  a  state  court  brought  by  the  mort- 
gagors against  the  trustee  in  a  deed  of  trust 
and  others,  to  restrain  such'  trustees  from 
selling  the  property  under  a  power  of  sale, 
is  no  defense  to  a  suit  to  foreclose  the  mort- 
eage  in  a  national  court,  especially  when 
the  parties  are  not  identical:  Pierce  v.  Fea- 
gans,  39  F.  587.  In  this  case  the  court  said: 
"Again,  the  suit  in  the  state  court  is  pend- 
ing in  a  different  jurisdiction.  It  is  now  well 
settled  that  the  pendency  of  a  suit  in  a  state 
court  cannot  be  taken  advantage  of  by  way 
of  a  plea  of  lis  pendens  to  defeat  a  suit  of 
the  same  nature,  and  between  the  same  par- 
ties, in  the  Federal  courts.  The  two  courts, 
though  not  foreign  to  each  other,  belong  to 
different  jurisdictions  in  such  sense  that  the 
doctrine  of  lis  pendens  is  inapplicable:" 
Pierce  v.  Feagans,  39  F.  587;  and  to  the 
same  effect  is  the  case  of  Wood  v.  Lake,  13 
Wis.  84,  and  Seymour  v.  Bailey,  66  111.  288. 
Different  parties:  A  suit  pending  in  a 
state  court  between  parties  not  the  same  as 
in  a  suit  in  a  national  court  cannot  be 
pleaded  In  abatement  In  the  latter  court: 
Cook  V.  Burnley,  11  Wall  [U.  S.]  659;  Hay 
v.  Alexandria  &  W.  R.  R.  Co.,  4  Hughes,  331, 
Fed.  Cas.  No.  6,254a;  Brooks  v.  Mills  County, 
4  Dill.  524,  Fed.  Cas.  No.  1,955.  State  and 
national  courts  are  entirely  Independent  of 
each  other,  and  the  national  courts  cannot 
be  called  upon  to  close  their  doors  to  suit- 
ors simply  on  the  ground  that  the  questions 
which  they  seek  to  litigate  are  also  involved 
in  other  actions  between  different  parties  in 
the  courts  of  the  state:  Currie  v.  Lewiston, 
15  F.  377.  The  pendency  of  other  proceed- 
ings by  other  parties  in  a  state  court  is  not 
a  defense  to  an  action  in  the  national  court 
where  the  object  of  the  second  suit  Is  not  to 
affect  the  possession  of  the  other  court  In 
respect  to  the  matter  in  litigation:  Parsons 
V.  Greenville  &  C.  R.  Co.,  1  Hughes,  279,  Fed. 
Cas.  No.  10,776;  Loyd  v.  Reynolds,  29  Ind. 
299;  Andrews  v.  Smith,  19  Blatohf.  100,  5  F. 
833;  Washburn  &  M.  Mfg.  Co.  v.  Scutt,  22 
F.  710.  Some  courts  have  gone  so  far  as  to 
hold  that  the  reversal  of  the  names  of  the 
parties  plaintiff  and  defendant  In  the  two 
actions  make  the  parties  different:  Certain 
Logs  of  Mahogany,  2  Sumn.  589,  Fed.  Cas. 
No.  2,559;  Barr  v.  Chapman,  5  Ohio  Circ.  R. 
69.  In  the  latter  case  the  court  said;  "It 
seems  to  be  the  established  doctrine  of  the 
law   that   the   pendency    of   one   suit    cannot 


be  successfully  pleaded  In  abatement  or  in 
bar  of  a  second  suit  between  the  same  par- 
ties unless  it  appear  that  the  second  suit  was 
by  the  same  plaintiff,  against  the  same  de- 
fendant, and  for  substantially  the  same  cause 
of  action,  which  cannot  be  the  case  when  the 
parties  are  reversed."  In  many  cases,  how- 
ever, first  cited  in  this  note,  no  attention 
was  paid  to  the  fact  that  the  parties  plaintiff 
and  defendant  were  reversed  in  the  two  ac- 
tions, and  the  courts  seem  'to  have  deemed 
them  the  same  parties  when  deciding  that 
the  pendency  of  an  action  in  one  court  was 
no  cause  for  the  abatement  of  the  action  in 
the  other. 

Attachment  and  grarnlshment :  In  an  action 
on  a  debt  in  a  national  court,  it  is  no  de- 
fense that  the  debtor  has  been  garnished 
in  a  state  court  in  a  pending  action  by  a 
creditor  of  the  plaintiff:  McRee  v.  Brown,  46 
Tex.  503.  A  suit  brought  in  a  national  court 
on  a  note  is  not  ground  for  a  plea  In  abate- 
ment of  a  subsequent  suit  in  a  state  court  by 
attachment  against  the  defendant  garnish- 
ing money  in  his  hands:  Campbell  v.  Emer- 
son, 2  McLean,  SO,  Fed.  Cas.  No.  2,357.  In  a 
suit  in  a  national  court  by  the  holder  of  a 
note  against  the  maker.  It  is  no  defense  that 
a  creditor  of  the  original  payee  has  endeav- 
ored to  attach  the  same  note  by  bill  in  equity 
in  the  state  court,  making  the  payee  a  party 
by  publication,  and  has  afterward  filed  a 
supplemental  bill  In  the  state  court  endeav- 
oring to  enjoin  the  attorneys  in  the  national 
court  from  collecting  it:  Hauf  v.  Wilson,  31 
F.  384.  The  defendant  in  a  national  court 
in  an  action  of  assumpsit  cannot  plead  in 
abatement  that  a  writ  of  garnishment  was 
afterward  sued  out  of  the  state  court  and  is 
still  pending:  Greenwood  v.  Rector,  Hempst. 
708,  Fed.  Ca,s.  No.  5,792;  Freeman,  Execu- 
tions (3d  Ed.)  826.  In  the  suit  on  an  in- 
surance policy  In  a  national  court  a  plea 
that  the  money  has  been  previously  attached 
or  garnished  In  a  state  court  in  an  action  yet 
pending  Is  not  a  good  plea  In  abatement.  In 
such  case  the  two  courts  are  foreign  to  each 
other:  Lynch  v.  Hartford  Fire  Ins.  Co.,  17 
P.  627.  The  jurisdiction  of  a  national  court 
having  attached  in  an  action  on  a  note  can- 
not be  arrested  or  taken  away  by  any  sub- 
sequent garnishment  in  a  state  court:  Wal- 
lace v.  McConnell,  13  Pet.  136;  Certain  Logs 
of  Mahogany,  2  Sumn.  589,  Fed.  Cas.  No. 
2,559. 

Creditors'  bills:  The  pendency  of  a  gen- 
eral creditor's  bill  against  a  defendant  in  a 
state  court,  accompanied  by  the  usual  orders 
of  Injunction,  does  not  necessarily  forbid  a 
creditor  who  is  not  a  party  to  the  bill  from 
suing  the  defendant  in  a  national  court,  es- 
pecially when  the  prosecution  of  the  latter 
suit  is  merely  for  obtaining  judgment,  and 
is  by  proceeding  not  affecting  the  property  of 
the  defendant:  Parsons  v.  Greenville  &  C. 
R.  Co.,  1  Hughes,  279,  Fed.  Cas.  No.  10,776. 
In  Rejall  v.  Greenhood,  60  F.  784,  it  appeared 
that  a  creditor's  bill  filed  In  a  national  court 
alleged  that  one  of  the  defendants  therein 
had  made  an  assignment,  in  which  the  plain- 
tiff was  a  preferred  creditor,  and  that  the 
other  defendants,  though  having  notice  of 
this  assignment,  had  taken  possession  of  the 
property  and  had  converted  a  part  of  it. 
The  defendants  filed  a  plea  alleging  that  they 
had  sued  in  the  state  court  to  have  the  as- 


6 


ABATEMENT  AND  EEVIVAL  §  1. 


3  Cur.  Law. 


not  be  litigated  and  which  must  be  dismissed  for  want  of  jurisdiction  is  not  a  bar 
to  a  subsequent  action.^*  An  action  in  a  state  court  agaiast  receivers  appointed  by 
a  Federal  court  will  not  abate  by  the  transfer  of  the  property  and  discharge  of  the 
receivers.^"  An  action  by  stockholders  on  behalf  of  themselves  and  other  stock- 
holders against  the  corporation  for  an  accounting  and  to  set  aside  a  mortgage  is  not 
dismissible  because  a  director  had  commenced  an  action  for  the  same  relief;"  but 
the  trial  should  have  been  deferred  until  a  determination  of  the  other  action.^^  A 
suit  by  a  receiver  against  a  stockholder  for  an  assessment  is  not  a  bar  to  a  suit  by  the 
stockholder  as  a  depositor  to  recover  the  amount  of  a  deposit.  ^^  The  rule  of  lis 
pendens  has  no  application  where  it  is  sought  to  abate  the  prior  suit."' 


slgrnment  set  aside  as  fraudulent,  and  that 
a  receiver  had  been  appointed  in  such  suit. 
The  court  held  that  the  pendency  of  this 
suit  was  no  bar  to  the  bill  in  the  national 
court,  especially  as  the  plaintiff  was  not  a 
party  in  the  state  court.  A  bill  in  equity  in 
a  state  court  to  prevent  creditors  from  ob- 
taining more  than  their  share  under  a  gen- 
eral assignment,  by  reason  of  their  having 
securities,  is  not  abated  by  a  suit  pending 
by  the  same  plaintiffs  in  the  district  court  of 
the  United  States,  to  set  aside  the  assign- 
ment as  fraudulent  and  void:  Wurtz  v.  Hart, 
13  Iowa,  515.  In  a  suit  in  a  national  court 
by  a  nonresident  creditor  to  set  aside  a 
trust  deed  made  by  his  debtor,  it  is  no  de- 
fense that  prior  proceedings  are  pending  in 
a  state  court  under  an  assignment  for  cred- 
itors made  by  the  debtor:  Gould  v.  Mullan- 
phy  Planing-Mill  Co.,  32  F.  181.  And  the 
Jurisdiction  of  a  national  court,  previously 
acquired,  cannot  be  ousted  by  proceedings 
in  Insolvency  In  state  courts,  if  the  parties 
invoking  such  jurisdiction  have  not  par- 
ticipated in  the  insolvency  proceedings: 
Claflln  V.  Lisso,  16  F.  897. 

Admiralty  cases:  Pendency  of  a  libel  in 
admiralty  against  a  vessel  is  no  bar  to  an 
attachment  suit  at  law  in  a  state  court 
against  the  owners  for  the  same  cause  of 
action:  Wolf  v.  Cook,  40  F.  432.  In  an  ac- 
tion for  freight  money  brought  in  a  state 
court.  It  is  not  a  sufficient  answer  to  allege 
that  the  vessel  has  been  libeled  for  the  non- 
delivery of  freight  in  a  national  court,  as 
both  actions  may  proceed  at  the  same  time 
without  danger  of  a  clash  of  jurisdiction: 
Russell  V.  Alvarez,  6  Cal.  48.  In  an  action 
in  a  state  court  for  services  in  fitting  out 
a  vessel,  defendant  cannot  plead  in  abate- 
ment the  pendency  of  an  action  in  rem  for 
the  same  matter  in  a  national  court:  People 
V.  Judges  of  Wayne  County,  27  Mich.  406,  15 
Am.  Kep.  195.  A  suit  In  a  state  court  by  re- 
plevin or  attachment  against  a  vessel  cannot 
supersede  the  right  of  a  court  of  admiralty 
to  proceed  by  a  suit  in  rem  to  enforce  a 
right  or  lien  against  such  vessel:  Certain 
Logs  of  Mahogany,  2  Sumn.  589,  Fed.  Cas.  No. 
2,559;  The  Kalorama,  10  Wall.  [U.  S.j  204; 
Caine  v.  Seattle  &  N.  R.  Co.,  12  Wash.  596, 
41  P.  904. 

Probate  matters:  The  pendency  of  a  suit 
In  a  state  court  for  the  construction  of  a 
will  cannot  be  pleaded  in  abatement  or  bar 
of  a  similar  suit  involving  the-  same  will  in 
a  national  court:  Loring  v.  Marsh,  2  Cliff. 
311,  Fed.  Cas.  No.  8,514.  The  pendency  of 
administration  proceedings  in  a  state  pro- 
bate court  does  not  bar  proceedings  in  na- 
tional courts  Involving  the  same  issues: 
Holton  V.  Guinn,  76  F.  96.  Pending  the  set- 
tlement of  an  estate  in  a  state  probate  court, 
a  citizen  of  another  state,  who  is  a  legatee 
under    the   will,    may    maintain   a   suit    in   a 


national  court  against  the  resident  executor 
and  other  legatees  and  heirs  to  recover  such 
legacy:  Brendel  v.  Charch,  82  F.  262.  In  a 
suit  In  a  national  court  to  subject  land  in 
the  hands  of  heirs  to  the  payment  of  their 
ancestor's  debt.  It  was  held  that  proceed- 
ings in  a  state  court  to  settle  the  estate, 
limiting  the  time  within  which  creditors 
should  present  their  claims  and  the  discharge 
of  the  administrator  before  the  filing  of  the 
bill,  did  not  bar  the  action  in  the  national 
court.  If  the  complainant  did  not  prove  his 
claim  in  the  state  court,  and  allowed  the 
time  limited  for  the  proof  of  claims  to  ex- 
pire. The  court  also  held  that  the  jurisdic- 
tion of  the  national  court  could  not  be  affect- 
ed by  any  provision  of  the  state  law  requir- 
ing creditors  to  appear  before  the  state 
court  and  present  their  claims:  Chewett  v. 
Moran,  17  F.  820.  If  a  bill  is  brought  in  a 
national  court  to  set  aside  an  alleged  fraud- 
ulent appointment  under  a  will,  and  to  en- 
force the  rights  of  a  distributee  in  the  es- 
tate, a  plea  in  abatement  merely  alleging  the 
pendency  of  prior  proceedings  in  the  probate 
court  of  another  state,  without  distinctly 
shnvv^ng  that  that  court  has  possession  of 
the  res.  cannot  be  sustained:  Brlggs  v. 
Stroud,   58   F.  717. 

Judgment  SI  The  fact  that  one  is  suing  in 
a  state  court  upon  a  judgment  of  a  national 
court  does  not  prevent  him  from  proceed- 
ing at  the  same  time  in  a  national  court  to 
revive  the  judgment  by  scire  facias.  This 
results  from  the  rule  that  the  pendency  of 
another  suit  between  the  same  parties  re- 
specting the  same  subject-matter  in  a  state 
court  is  no  bar  to  a  proceeding  in  a  United 
States  court:  Wonderly  v.  Lafayette  Coun- 
ty, 77  F.  665. 

— From  note  to  Wilson  v.  Milllken  [Ky.]  82 
Am.  St.  Rep.  578.  And  see,  also,  the 
same  case  annotated  in  42  L.  R.  A.  449. 

22.  Treble  damages  under  the  Sherman 
Anti  Trust  Act.  D.  B.  Loewe  &  Co.  v.  Law- 
lor,  130  F.  633. 

23.  Suit  pending  in  Federal  court  at  time 
later  case  was  noticed  for  trial.  City  of 
Ashland  v.  Wis.  Cent.  R.  Co.  [Wis.]  98  N.  W. 
532. 

24.  A  gas  company  brought  suit  in  a  Fed- 
eral court  on  two  grounds,  one  of  which  was 
constitutional  and  which  was  determined 
adversely  to  it  and  the  case  dismissed  with- 
out prejudice  to  try  the  other  question  in 
the  proper  forum.  They  took  an  appeal 
from  such  dismissal,  pending  which  a  stock- 
holder brought  this  action.  Mills  v.  Chicago, 
127   F.   731. 

25.  Baer  v.  McCullough,  176  N.  T.  97,  68 
N.  B.  129. 

26.  Loewenstein  v.  Diamond  Soda  Water 
Mfg.   Co.,    94   App.  Dlv.    383,    88  N.   Y.   S.    313. 

27.  Loewenstein   v.  Diamond   Soda  Water 
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If  the  subject-matter  of  the  controversy  has  ceased  to  exists  the  suit  will  be  dis- 
missed f  but  mandamus  to  enforce  an  officer's  personal  duty  does  not  abate  by  expi- 
ration of  his  term,'^  though  the  contrary  is  true  of  an  official  duty  unless  expressly 
prevented  by  statute.^"  An  action  against  a  public  administrator  which  is  in  its 
nature  purely  personal  abates  with  his  resignation,'^  nor  can  his  successor  be  sub- 
stituted,'* and  the  discharge  or  removal  of  an  administrator  or  executor  acting  as 
party  plaintiff  does  not  abate  the  action.'"  Under  statutes  providing  that  no  action 
shall  abate  by  the  transfer  of  any^  interest  therein,  bankruptcy  proceedings  do  not 
operate  to  abate  an  action.'"  The  appointment  of  a  receiver  does  not  abate  a  suit," 
but  a  suit  by  a  receiver  under  leave  of  court  is  abated  by  the  annulment  of  his 
authority  to  sue,  and  no  continuation  by  his  successor  is  possible."  An  action  by  a 
guardian  for  sale  of  a  minor's  real  estate  does  not  abate  by  his  resignation  and  failure 
of  his  successor  to  be  substituted."  The  objection  that  he  is  not  the  real  party  in 
interest  cannot  be  raised  against  an  unconditional  assignee,  though  his  assignors  may 
be  shown  to  retain  an  interest  in  the  cause  of  action.*" 

Death  of  a  party*^  before  judgment*''  abates  the  action,  but  the  death  of  a 
co-plaintiff  does  not,*'  and  a  suit  in  equity  is  not  abated,  but  merely  suspended.** 
The  death  of  a  principal  in  an  action  for  a  penalty  abates  the  action  as  to  sureties 
on  his  bond,*"  but  a  criminal  prosecution  does  not  abate  on  the  death  of  the  prose- 
cuting witness.** 


Mfg.  Co.,  94  App.  Dlv.  SS3,  88  N.  T.  S.  313. 
Compare  Stay  of  Proceedings,  2  Curr.  L.  1736. 

28.  It  was  set  up  that  the  deposit  was 
used  to  pay  the  depositor's  subscription, 
which  subscription  was  denied.  Somerset 
Nat.  Banking  Co.'s  Receiver  v.  Adams,  24  Ky. 
L.   R.  2083,    72  S.  "W.   1125. 

30.  An  action  brought  under  the  landlord 
and  tenant  act  to  recover  rent  and  the  pos- 
session of  premises  will  not  be  abated  by 
the  institution  of  a  subsequent  action  of 
forcible  entry  and  detainer  for  the  recovery 
of  the  same  premises.  Walter  Comm.  Co. 
V.   Gilleland,    98   Mo.   App.    584,   73   S.  W.    295. 

30.  Election  contest  and  the  term  of  office 
had  expired.  Undsey  v.  Kerr  [Iowa]  97  N. 
W.  1000. 

31.  To  compel  a  probate  Judge  to  report 
and  turn  in  fees  In  excess  of  maximum  sal- 
ary allowed  by  law.  Finley  v.  Ter.,  12  Okl. 
621,  73  P.  273.  A  writ  of  mandamus  by  an 
employe  of  a  city  to  procure  his  reinstate- 
ment by  the  h^ad  of  the  department  does 
not  abate  because  the  head  of  the  depart- 
ment goes  out  of  office.  Supervising  engineer 
of  department  of  correction  of  New  Tork 
City.  People  v.  Lantry,  40  Misc.  428,  82  N. 
T.  S.  261. 

32.  Code  Civ.  Proc.  §  1930.  People  v. 
Lantry,  88  App.  Div.  583,  85  N.  T.  S.  193.  Ac- 
tion against  State  Board  of  Barber  Examin- 
ers to  compel  the  Issuance  of  a  license, 
pending  which  the  act  creating  the  board 
was  repealed.  Porco  v.  State  Board  of  Bar- 
ber Examiners,   139   Cal.  xix.   73  P.   168. 

33.  After  refusal  of  an  application  for  let- 
ters of  administration  on  an  estate  by  a  pub- 
lic administrator  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  he  appealed, 
pending  the  determination  of  which  he  re- 
signed. In  re  Lermond's  Estate,  142  Cal. 
585,   76  P.  488. 

34.  The  causes  actuating  a  court  in  re- 
fusing letters  to  one  might  or  might  not 
exist  in  the  case  of  a  successor.  In  re  Ler- 
mond's Estate,  142  Cal.   585,   76  P.  488. 

35.  Bdney  v.  Baum,  2  Neb.  TJnofE.  173,  96 
N.  W.  167. 


86.  Wilsey  v.  Jewett  Bros.  &  Co.  [Iowa] 
98  N.  W.   114. 

37.  Except  on  dissolution,  the  fact  that  a 
receiver  has  been  appointed  for  a  corpora- 
tion does  not  abate  a  suit  pending  in  its 
name.  Rooney  v.  Southern  B.  &  L.  Ass'n 
[Ga.]    47   S.   E.   345. 

38.  If  any  suit  is  thereafter  begun,  it  Is 
a  new  action.  Hubert  v.  New  Orleans  [C. 
C.  A.]   130   F.   21. 

39.  The  purchaser  takes  good  title  where 
copies  of  proceedings  as  to  resignation  and 
appointment  were  filed  in  the  action  and 
the  court  approves  the  new  guardian's 
bond.  McVaw  v.  Shelby,  26  Ky.  L.  R.  309,  75 
S.   W.    227. 

40.  Huddleson  v.  Polk  [Neb.]  97  N.  W. 
624. 

41.  Causes  a  mistrial,  and  no  further  pro- 
ceedings can  be  had  until  parties  Iiave  been 
made,  when  the  case  must  be  tried  de  novo. 
This  rule  applies  to  a  case  pending  before 
an  auditor.  Carroll  v.  Barber  [Ga.]  47  S.  E. 
181. 

42.  After  an  action  for  tort  has  passed 
Into  judgment,  an  appeal  being  suspensive 
merely,  does  not  subject  the  action  to  abate- 
ment. Heald  v.  Wallace,  109'  Tenn.  346,  71 
S.  W.   80. 

43.  A  suit  was  brought  by  one  in  a  repre- 
sentative capacity  on  behalf  of  all  others 
similarly  situated;  before  his  death  another 
was  permitted  to  intervene  and  was  made 
a  party  plaintiff  with  his  consent.  Edwards 
V.  Mercantile  Trust  Co.,   121  F.   203. 

44.  By  death  of  the  mortgagor  a  few 
hours  before  the  sale  in  foreclosure  proceed- 
ings. Kronenberger  v.  Heinemann,  104  111. 
App.  156. 

45.  For  selling  liquor  to  minors.  Johnson 
V.  Bolls    [Tex.]    79  S.  W.   513. 

46.  That  a  private  Individual  instituting 
criminal  complaint  against  a  person  for  non- 
support  of  his  family  is  required  to  give 
surety  for  the  costs  does  not  render  the 
case  any  the  less  a  state  case.  State  v.  Paa- 
body  [R.  I.]  56  A.  323. 
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The  dissolution  of  a  corporation  does  not  abate  an  action  brought  by  it.*^  In 
Alaska,  an  action  to  determine  adverse  claims  to  mining  property  does  not  abate  on 
the  death  of  one  of  several  parties  plaintiff  or  defendant.**  Under  Maryland  stat- 
utes, an  action  to  annul  a  fraudulent  conveyance  does  not  abate  on  the  death  of  the 
vendor,  though  the  vendee  was  her  only  heir.*'  An  action  by  a  trustee  to  preserve 
the  estate  does  not  abate  by  the  death  of  the  cestui  que  trust  where  the  corpus  of  the 
estate  was  to  go  on  his  death  to  remaindermen.'" 

A  misjoinder  is  ground  for  abatement,'*^  as^is  nonjoinder."^  There  is  no  mis- 
Joinder  of  causes  when  the  plaintiff  has  one  connected  interest  centering  ia  the  point 
in  issue."' 

Jurisdiction. — Lack  of  Jurisdiction  is  ground  for  abatement,"*  unless  a  party 
has  submitted  thereto,""  but  where  it  must  be  established  by  evidence  aliunde,  a  plea 
thereof  may  be  united  with  other  defenses  without  waiving  the  right  to  insist  on  lack 
of  Jurisdiction ;"®  but  this  rule  does  not  extend  to  cases  where  such  plea  is  Joined  with 
a  cross  petition  or  counterclaim  which  necessitates  a  trial  on  the  merits  of  the  issues 
tendered."'  Where  the  reversal  of  a  Judgment  upon  appeal  wiU  cause  an  action  to 
abate,  an  appellate  court  has  no  power  to  impose  terms  by  which  the  Judgment  may 
stand  as  security  for  any  future  recovery."*  Some  Jurisdictions  require  the  pay- 
ment of  costs  as  a  condition  precedent  to  maintaining  a  new  suit."' 

§  3.  Raising  objection;  waiver.'" — It  is  no  defense  that  the  former  action  was 
abatable  if  the  right  to  raise  that  objection  has  been  waived."^  Appearance  waives 
defects  in  process,*''  and  an  objection  that  does  not  go  to  the  Jurisdiction  of  the  court, 
if  not  made  by  demurrer  or  answer,  is  deemed  to  have  been  waived.**    A  misjoinder 


47.  p.  L.  1896,  p.  295,  §  53,  continuing  cor- 
porations after  their  dissolution  as  bodies 
corporate  for  purpose  of  prosecuting  or  de- 
fending suits  against  them.  L.  Buclci  &  Son 
Lumber  Co.  v.  Atlantic  Lumber  Co.  [C.  C.  A.] 
128   F.   332. 

48.  Rev.  St.  §  956  (U.  S.  Comp.  St.  1901,  p. 
679)  and  HiU's  Ann.  Laws  Or.  §§  369,  370, 
providing  that  such  action  survived  the 
death  of  a  party  thereto.  Mackay  v.  Fox  [G. 
C.  A.]  121  F.  487. 

49.  The  action  was  brought  by  a  creditor 
of  the  vendor  against  both  vendor  and  ven- 
dee. Sinclair  v.  Auxiliary  Realty  Co.  [Md.] 
57  A.   664. 

BO.  People's  Nat.  Bank  v.  Cleveland,  117 
Ga.    908,    44    S.    B.    20. 

51.  Tootle  V.  Kent,  12  Okl.  674,  73  P.  310. 
Action  to  determine  adverse  claims  to  min- 
ing property  not  subject  to  dismissal  be- 
cause parties  joined  as  plaintiffs  had  parted 
with  their  interests  in  the  subject-matter. 
Mackay  v.  Fox  [C.  C.  A.]  121  F.  487. 

52.  In  New  York,  demurrer  will  lie  for 
nonjoinder,  but  not  for  misjoinder  [Code  Civ. 
Proo.  §  488].'  Adams  v.  Sllngerland,  87  App. 
Div.  312,  84  N.  T.  S.  323.  Action  to  deter- 
mine adverse  claim  to  mining  property  not 
subject  to  dismissal  because  a  person  who 
acquired  an  interest  two  years  after  the 
action  was  commenced  was  not  joined  as 
plaintiff.  Mackay  v.  Fox  [C.  C.  A.]  121  F. 
487.  An  answer  pleading  a  defect  of  parties 
(without  specifying  the  defect  is  ineffectual. 
Hawkins  v.  Mapes-Reeve  Const.  Co.,  82  App. 
Div.    72,    81    N.   T.   S.    794. 

53.  Equitable  petition  against  a  foreign 
and  domestic  corporation  in  the  latter  of 
which  plaintiffs  owned  shares  of  stock  which 
the  former  held  as  transferee.  People's  Nat. 
Bank  v.  Cleveland,  117  Ga.  908,  44  S.  E.  20. 
And  see  Parties,   2  Curr.  L.  1092. 

54.  Where    defendant's    domicile    is    in    a. 


county  other  than  that  in  which  he  is  sued, 
and  the  cause  of  action  arose  in  such  county, 
his  plea  of  privilege  to  be  sued  in  the  county 
of  his  domicile  is  well  founded.  Pearson  v. 
West  [Tex.  Civ.  App.]  75  S.  W.  334. 
And   see   Jurisdiction,   2   Curr.   L.    604. 

55.  Where  a  plea  of  privilege  failed  to 
negative  charges  in  the  petition  that  they 
acted  with  other  defendants  In  converting 
certain  goods,  they  must  be  held  to  have 
consented  to  litigate  the  questions  thereby 
raised  in  the  court  where  the  suit  was 
brought,  and  having  submitted  to  the  Juris- 
diction in  those  respects  were  in  for  all 
purposes.  Gulf,  C.  &  S.  F.  R.  Co.  v.  North 
Tex.  Grain  Co.   [Tex.  Civ.  App.]  74  S.  W.   567. 

56,  67.  Linton  v.  Heye  [Neb.]  95  N.  W 
1040. 

58.  Judgment  for  plaintiff  in  an  action 
for  slander,  defendant  appeals  and  then  dies. 
Irvine  v.  Gibson,  25  Ky.  L.  R.  1418,  77  S.  W. 
1106.  It  survives,  though  an  order  granting 
a  new  trial  has  been  granted  if  an  appeal 
has  been  taken  therefrom.  Crawford  v  Chi- 
cago, R.  I.  &  P.  R.  Co.,  171  Mo.   68,   66   S.  W. 

59.  Civ.  Code  1895,  §  5043.  But  by  acts 
of  1901,  p.  80,  a  pauper  affidavit  may  be  filed 
as  a  substitute.  Johnson  v.  Cent,  of  Ga.  R. 
Co.,  119  Ga.  185,  45  S.  E.  988.  Dismissal  on 
demurrer.  Hadwln  v.  Southern  R.  Co.  [S.  C  ] 
45  S.  E.   1019. 

60.  See  1  Curr.  L.  2. 

61.  Romaine  v.  New  York,  etc.,  R.  Co  87 
App.  Div.  569,  84  N.  T.  S.  491. 

62.  See  Appearance,  1  Curr.  L.  201;  Proc- 
ess, 2  Curr.  L.  1259. 

63.  The  answer  set  up  the  pendency  of 
another  action,  but  it  was  stricken  there- 
from on  defendant's  own  motion.  Kiddell 
V.  Bristow  [S.  C]  45  S.  E.  174.  Appearing 
and  agreeing  to  a  continuance  waives  all  de- 
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either  of  actions'*  or  parties"  must  be  taken  advantage  of  by  plea  in  abatement,  or 
where  it  appears  from  the  face  of  the  pleading,  by  special  exception,  which  must 
be  filed  prior  to  the  answer  to  the  merits,'"  as  a  plea  in  abatement  is  waived  by  first 
pleading  to  the  merits,"^  and  though  pleas  in  abatement  and  bar  may  be  filed  at  the 
same  time,  the  former  should  be  first  tried,  as  they  are  waived  by  proceeding  to 
trial  on  the  merits.''  Where  a  plea  in  abatement  is  interposed,  the  party  must 
stand  on  the  plea  and  review  the  adverse  judgment  on  error  or  the  point  will  be 
waived."  Issues  on  the  merits  can  be  raised  only  by  pleadings  in  bar,  not  by  pleas 
in  abatement.''"  A  plea  of  nonjoinder  of  proper  parties  defendant  must  point  out 
the  defect  or  show  that  a  complete  determination  could  not  be  had  without  the 
presence  of  an  additional  party .^^ 

The  plea  in  abatement  must  be  promptly  filed'^  within  the  time  allowed  by 
rule  of  court,^'  verified,'*  and  relied  upon,'"  though  by  reserving  its  plea  to  the 
jurisdiction  in  an  answer  to  the  merits,  rights  in  abatement  are  not  waived.'*  A 
plea  in  abatement  is  not  defective  for  failing  to  state  that  another  action  pending 
was  for  the  same  relief.''  The  matter  of  abatement  relied  on  must  be  specifically 
alleged.'*    Mandamus  will  not  lie  to  compel  a  circuit  judge  to  reinstate  a  plea  of 


fects  in  the  process  or  service  thereof.    Sny- 
der V.  Phlla.  Co.  [W.  Va.]  46  S.  B.  366. 

64.  Action  for  personal  injuries  and  libel. 
Brooks  V.  Galveston  City  R.  Co.  [Tex.  Civ. 
App.]   74  S.  W.  330. 

65.  A  street  railway  company  and  Its 
president.  Brooks  v.  Galveston  City  R.  Co. 
[Tex.  Civ.  App.]  74  S.  W.  330.  Misjoinder 
of  parties  is  not  a  ground  of  demurrer. 
Frankel  v.  Garrard,  160  Ind.  209,  66  N.  E. 
687. 

66.  If  it  is  filed,  out  of  its  regular  order 
and  one  of  the  parties  would  be  prejudiced 
by  it,  it  will  not  be  sustained.  Statutes  of 
limitation  had  run  In  this  case.  Brooks  v. 
Galveston  City  R.  Co.  [Tex.  Civ.  App.]  74  S. 
W.    330. 

67.  Price  v.  Garvin  [Tex.  Civ.  App.]  69  S. 
W.  985.  Filing  a  demurrer  to  a  bill  for 
want  of  equity  waives  the  right  to  object  to 
jurisdiction  of  the  court  because  of  nonresi- 
denoe  of  defendant.  Bottom  v.  Nat.  R.,  B.  & 
L.  Ass'n,  123  F.  744.  An  objection  for  non- 
joinder or  misjoinder  must  be  made  before 
trial.     Mackay  v.   Fox   [C.  C.  A.]    121  F.   487. 

68.  Code,  o.  125,  §  21.  Maupin  v.  Scottish 
U.  &  N.  Ins.  Co.,  53  W.  Va.  557,  45  S.  E.  1003. 
In  a  suit  for  money  had  and  received,  the 
objection  that  ownership  of  the  fund  is  in 
plaintiff  and  a  third  person  Jointly  must  be 
raised  by  plea  in  abatement  or  will  be  held 
to  have  been  waived.  Motion  to  dismiss 
complaint  on  that  ground  denied.  Meinhardt 
V.  Excelsior  Brew.  Co.,  82  App.  Div.  627,  81 
N.  Y.  S.  1042.  Where  the  record  does  not 
show  the  nonresidence  of  a  defendant,  he 
may  join  a  plea  to  the  merits  with  a  plea  to 
the  jurisdiction,  and  an  appeal  from  a  county 
court's  adverse  decision  does  not  waive  the 
plea  to  the  jurisdiction.  Stull  Bros.  v.  Pow- 
ell   [Neb.]    97   N.   W.   249. 

60.  Steel  v.  Clinton  Circuit  Judge  [Mich.] 
S5  N.  W.  993. 

70.  Bight  of  mother  to  sue  for  wrongful 
death  of  minor  child,  the  husband  having 
deserted  the  family,  can  be  put  in  issue  only 
by  answer  in  bar,  not  by  plea  in  abatement. 
Chicago  &  B.  Stone  Co.  v.  Nelson  [Ind.  App.] 
69  N.  E.  705.  A  plea  to  a  scire  facias  to  re- 
vive a  judgment  alleging  that  an  agent  of 
the  judgment  debtor  purchased,  with  money 
furnished  by  said  debtor,  the  judgment  for 
an    amount    far    less    than    Its    value,    is    not 


good  as  a  plea  in  bar,  but  at  most  tends 
to  plead  a  payment  pro  tanto.  Dlckerson  v. 
Campbell    [Fla.]    35   So.    986. 

71.  Hawkins  v.  Mapes-Reeve  Const.  Co. 
[N.  Y.]  70  N.  E.  783. 

78.  Where  a  corporation  plaintiff  was  dis- 
solved before  the  action  was  tried,  the  de- 
fendant after  trial  and  after  judgment  in 
his  favor  has  been  reversed  and  the  cause 
remanded  cannot  file  it.  L.  Buck!  &  Son 
Lumber  Co.  v.  Atlantic  Lumber  Co.  [C.  C.  A.] 
128  F.  332.  That  one  has  split  an  indivisible 
cause  of  action.  Judgment  rendered  June  17, 
1902,  and  pleaded  July  26,  1902,  held  with 
sufficient  promptness.  Mallory  v.  Dawson 
Cotton  Oil  Co.   [Tex.  Civ.  App.]  74  S.  W.  953. 

73.  Rule  required  the  plea  to  be  filed  five 
days  before  the  cause  stands  for  trial.  In 
this  case  It  was  not  filed  until  five  days 
later.     Collier  v.  Grey,  105  111.  App.  485. 

74.  Plea  In  abatement  properly  overruled 
because  unverified  as  to  positive  statements 
of  fact  filed  out  of  order  and  unsupported 
by  evidence.  Gulf  &  B.  V.  R.  Co.  v.  Wedding- 
ton,  31  Tex.  Civ.  App.  235,  71  S.  W.  780. 

75.  A  plea  deemed  waived  where  a  re- 
liance thereon  was  in  no  way  Indicated  dur- 
ing the  trial.  Hirsh  v.  Manhattan  R.  Co.,  84 
App.  Div.  374,  13  Ann.  Cas.  158,  82  N.  Y  S 
754. 

76.  Where  a  defendant  pleaded  In  abate- 
ment to  the  jurisdiction  because  of  Illegality 
of  service  and  moved  to  quash  the  writ  and 
return,  and  after  the  plea  and  motion  were 
overruled.  Incorporated  in  its  answer  to 
the  merits  a  like  plea  in  abatement,  to  the 
striking  out  of  which  it  duly  excepted,  it  did 
not  by  answering  and  proceeding  to  trial  on 
its  merits  waive  its  rights  in  abatement. 
Jordan  v.  Chicago  &  A.  R.  Co.  [Mo.  App.]  79 
S.  W.  1155. 

77.  Where  it  followed  the  form  In  the 
practice  book,  alleging  that  there  was  an- 
other action  pending  for  the  same  cause 
between  the  same  parties  and  in  the  same 
court.     Cahill    v.    Cahlll    [Conn.]    57    A.    284. 

78.  A  plea  of  lack  of  authority  in  the 
person  served  with  process  must  show  that 
such  lack  existed  at  the  time  of  service. 
Ohio  Oil  Co.  V.  Griest,  30  Ind.  App.  84,  65  N. 
B.  534.  If  another  pending  action  Is  one 
that  may  lie  with  leave  of  court,  the  plea 
should  allege  that  It  has  not  been  had.     Ae- 
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abatement  stricken  from  the  files  on  the  ground  that  the  right  to  maintain  it  was 
waived.'" 

§  3.  Survivability  of  causes  of  action.^" — The  rule  being  general  that  only  those 
causes  of  action  survive  which  are  assignable,  the  reader  should  note  also  the  cases 
cited  in  dealing  with  the  law  of  assignability."  The  law  of  the  place  where  the 
cause  of  action  arose  governs.'^ 

Personal  actions^^  in  tort  do  not  survive  at  common  law.*''  Hence  the  right 
to  maintain  such  an  action  after  the  death  of  the  injured  party  depends  upon  statu- 
tory authority,  and  its  scope  and  effect  are  questions  of  legislative  intention." 
A  statute  providing  that  certain  "actions  at  law"  shall  survive  does  not  include 
causes  of  action.''  A  cause  of  action  for  wrongful  death  does  not  accrue  to  the 
personal  representative  or  next  of  kin  unless  the  deceased  could  have  maintained 
an  action  for  the  wrongful  act  or  neglect,  had  death  not  ensued.'^  A  cause  of  ac- 
tion for  a  penalty*'  or  for  unlawfully  keeping  intoxicating  liquors,"  or  for  breach 
of  promise  of  marriage,""  does  not  survive  the  death  of  the  defendant.  A  cause 
of  action  for  the  mutilation  of  the  dead  body  of  the  husband  does  not  survive  the 
widow.'^  An  action  on  a  cause  which  does  not  survive  will  not  be  retained  for 
the  determination  of  the  question  of  costs."'' 

Real  actions,  such  as  for  the  recovery  of  land,"  or  for  injury  to  land,"*  or 
for  trespass  when  the  benefit  of  the  trespass  accrues  to  the  estate  of  the  tres- 
passer,"^ survive.  If  any  part  of  the  promises  made  in  consideration  of  a  contract 
to  convey  land  have  been  performed,  an  interest  is  created  which  is  a  survivablo 
cause  of  action.""  An  action  to  foreclose  a  mechanic's  lien  survives  and  may  be 
continued  against  the  successors  in  interest  of  a  deceased  owner,  siiice  the  suc- 
cessors take  subject  to  the  lien  and  cause  of  actions  and  proceedings  had  to  en- 
force the  same  prior  to  the  owner's  death."' 

A  partnership  cause  of  action!'^  survives  the  dissolution  of  the  partnership."* 

§  4.     Revival  and  continuation} — The  trial  court  during  term  may  of  its  oira 


tion  on  mortgage  note.     Schieck  v.  Donohue, 
77   App.   Div.    321,   79   N.  T.   S.    233. 
See,  also.  Pleading,  2  Curr.  L.  1201. 

79.  The  court's  action  can  be  reviewed 
by  appeal  or  writ  of  error.  Steel  v.  Clinton 
Circuit  Judge  [Mich.]   95  N.  W.  993. 

80.  See  1  Curr.  L.  3. 

SI.     See  Assignments,   1  Curr.  L.  222. 

82.  Stratton's  Independence  v.  Dines,  126 
■CI    9Ag 

83.  See  1  Curr.  L.  3,  n.  51-67. 

84.  State  V.  Chesapealce  Beach  B.  Co. 
[Md.]   56  A.  385. 

85.  The  limitation  of  time  In  such  a  stat- 
ute is  a  part  of  the  right  which  the  statute 
created.  PofE  v.  New  England  Tol.  &  T.  Co. 
[N.  H.]  55  A,  891. 

86.  Mills'  Ann.  St.  Colo..  §  4810.  Stratton's 
Independence  v.  Dines,   126   P.  968. 

87.  Code  Civ.  Proc.  5  1902.  Action  for  se- 
duction and  criminal  operation,  woman  con- 
senting, did  not  accrue  to  father.  Larocque 
V.  Conheim,  42  Misc.  613,  87  N.  Y.  S.  625. 

88.  For  selling  liquors  to  minors.  John- 
son V.  Eolls  [Tex.]   79  S.  W.  513. 

89.  The  action  being  a  public  one  based 
on  Individual  acts,  his  personal  representa- 
tives could  not  be  brought  in.  State  v.  Mc- 
Master  [N.  D.]  99  N.  "W.  58.  So  Judgment 
cannot  be  rendered  for  the  destruction  of 
the  property  unlawfully  kept,  nor  for  the 
closing  of  the  place,  such  remedies  being  in- 
cidental to  the  main  remedy,  the  abatement 
of  the  nuisance,  which  was  abated  by  the 
death.      Id. 


00.  Nor  Is  the  complaint  therefor  aided 
by  an  allegation  that  the  promise  was  made 
fraudulently  and  that  he  seduced  the  woman 
and  caused  her  to  submit  to  a  criminal  oper- 
ation. Larocque  v.  Conheim,  42  Mlso.  613, 
87  N.  T.  S.  625. 

91.  Under  Ball.  Ann'.  St.  p.  5695.  Jones  v. 
Miller  [Wash.]  77  P.  811. 

92.  Jones  v.  Miller    [V/ash.]    77  P.   811. 

93.  An  action  for  land  Is  not  abated  by 
the  death  of  the  defendant.  Jones  v.  Robb 
[Tex.   Clv.  App.]    80  S.   W.   395. 

94.  A  cause  of  action  for  injury  to  realty 
survives  the  death  of  the  owner  and  passes 
to  the  heirs.  Tex.  &  N.  O.  R.  Co.  v.  Smith 
[Tex.  Civ.  App.]  80  S.  "W.  247. 

05.  Action  by  United  States  against  ex- 
ecutor of  Marcus  Daly  for  value  of  lumber 
taken  from  United  States  lands.  U.  S.  v. 
Bean,  120  F.  719.  The  right  existing  outside 
of  state  statutes.  It  was  not  necessary  for 
the  United  States  to  present  Its  claim  for 
allowance  to  the  executor  before  bringing 
suit   as   required   by   the   statute.      Id. 

06.  Cone  V.  Cone,  118  I6wa,  458,  92  N.  W. 
665. 

07.  Code  Civ.  Proc.  §§  757,  3401.  Perry  v. 
Levenson,   82   App.   DIv.    94,   81  N.   T.   S.   586. 

98.  Compare  1  Curr.  L.  4,  n.  68-73. 

99.  Newman  v.  Gates  [Ind.  App.]  67  N.  E. 
468.  Surviving  partners  presented  their  bill 
of  exceptions.      Id, 

1.  See   1   Curr.   L.    4. 
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motion  revive  an  action  when  appellant  dies  after  a  short  transcript  has  been 
signed,  but  before  the  bill  of  exceptions  is  filed.*  A  revivor  is  not  necessary  in  a 
partition  suit  where  a  co-plaintiil  acquires  all  the  deceased  plaintiff's  interest  by 
devise.^  A  foreclosure  is  not  a  money  judgment  within  the  meaning  of  a  statute 
providing  for  the  enforcement  of  a  decree  for  the  payment  of  money,  when  rendered 
before  defendant's  death,  without  reviving  such  decree.*  Upon  the  death  of  one  of 
several  defendants,  the  action  does  not  stand  for  trial  as  to  the  others,  until  revived 
against  his  representatives  or  abated  as  to  them.°  Under  the  Federal  statutes, 
where  there  are  two  or  more  plaintiffs  or  defendants  in  a  suit  where  the  cause  of 
action  survives,  and  one  dies,  the  action  does  not  abate,  but  the  death  being  sug- 
gested upon  the  record,  it  will  proceed  at  the  suit  of  the  surviving  plaintiff  against 
the  surviving  defendant.'  The  right  to  a  scire  facias  from  a  Federal  court  to  re- 
vive an  action  is  subject  to  the  limitation  of  time  imposed  by  state  statutes.' 
Motions  to  intervene  must  be  filed  before  judgment.'  A  cause  of  action  which  does 
not  survive  cannot  be  continued  for  the  benefit  of  one  who  might  have  a  cause  of 
action  for  the  same  act.'  A  party  cannot  obtain  a  continuance  on  the  ground  that 
a  receiver  has  been  appointed  for  the  plaintiff.'^"  To  continue  an  action  brought 
by  the  injured  party  under  a  statute  giving  survivability  "for  personal  injuries 
other  than  those  resulting  in  death,"  it  must  be  alleged  and  shown  that  the  in- 
juries did  not  result  in  death.^^  For  purposes  of  revival,  parties  plaintiff  and  de- 
fendant are  not  changed  by  pleading  a  set-off.^^ 

Substitution  of  parties?-^ — The  practice  by  which  substitution  or  amendment 
of  parties  is  effected  pertains  to  the  law  of  parties,^*  and  to  appeal  where  the  cause 
has  been  or  is  in  process  of  being  sent  up.^^  In  case  of  the  death  of  a  party 
defendant,  it  devolves  on  the  plaintiff  to  cause  a  substitution  of  the  proper  repre- 
sentative,^' and  the  substitution  should  be  made  in  the  trial,  not  in  the  appellate 
court.^"  An  action  cannot  be  dismissed  on  motion  for  failure  to  substitute 
the  proper  party  for  a  deceased  party  to  the  action,^*  though  an  order  may  be  ob- 
tained on  proper  notice,  requiring  the  suit  to  be  revived  within  a  time  fixed,  or 
be  dismissed.^'    Actions  should  be  revived  and  prosecuted  in  the  name  of  the 


2.  Crawford  v.  Chicago,  R.  I.  &  'P..  R.  Co., 
171  Mo.  68,   66   S,  W.  350. 

3.  Larrabee  v.  Larrabee,  24  Ky.  L.  R. 
1423,  71  S.  W.  645. 

4.  Rev.  St.  c.  77,  5  39.  Kronenberger  v. 
Heinemann,  104  lU.  App.  156. 

5.  EweH  V.  Tye,  25  Ky.  L.  R.  976,  76  S.  W. 
875. 

6.  Rev.  St.  I  956  (U.  S.  Comp.  St.  1901,  p. 
697).  Applied,  in  case  of  an  action  to  de- 
termine adverse  claims  to  mining  property, 
where  one  of  two  defendants  died.  Mackay 
V.   Fox   [C.   C.   A.]    121   F.    487. 

7.  To  revive  an  action  against  the  execu- 
tor of  a  deceased  defendant  in  an  action  for 
Infringement  of  patent.  Green  v.  Barrett, 
123   F.    349. 

8.  Motion  to  be  substituted  as  curator  for 
a  plaintiff  on  a  fraternal  benefit  policy.  Mor- 
ton v.  Supreme  Council  of  Royal  League,  100 
Mo.  App.  76,  73  S.  W.   259. 

9.  Action  by  widow  for  mutilation  of 
body  of  her  dead  husband  cannot  be  contin- 
ued for  benefit  of  her  child.  Jones  v.  Miller 
[Wash.]    77  P.    811. 

10.  Rooney  v.  Southern  B.  &  L.  Ass'n,  119 
Ga.  941,  47  S.  B.  345. 

11.  Sayles'  Ann.   Civ.   St.   1897,  art.   3353a. 


Ellyson  v.  International  &  G.  N.  R.  Co.  [Tex. 
Civ.    App.]    75    S.    W.    868. 

IS.  Pleading  a  set-off  does  not  transpose 
the  parties  so  that  the  original  plaintiff's 
personal  representatives  are  prevented  from 
reviving  the  action  by  motion.  The  statute 
declaring  that  such  a  defendant  shall  be 
deemed  to  have  brought  an  action  against 
plaintiff  does  not  make  plaintiff  a  defendant 
[Code,  §§  3303,  3308].  Kinzie  v.  Riely's  Ex'rs, 
100  Va.   709,   42   S.   B.    872. 

13.  See  1  Curr.  L.  5,  n.   81-91. 

14.  Parties,  2  Curr.  L.  1092. 

15.  See  Appeal  and  Review,  1  Curr.  L.  91. 
§  3. 

16.  IT.  Wilkinson  v.  Vordermark  [Ind. 
App.]  70  N.  B.  538.  If  a  party  who  obtains  a 
final  decree  in  equity  dies  before  the  other 
party  has  taken  his  appeal,  the  decree  must 
be  revived  In  the  trial  court  by  making  the 
proper  representatives  parties  before  an  ap- 
peal can  be  taken,  and  the  revivor  may  be 
had  on  his  application  to  enable  him  to  take 
his  appeal.  Ropes  v.  McCabe  [Pla.]  36  So. 
715. 

18.  Clark's  Code  (3d  Ed.)  S  188.  Rowe  v. 
Cape  Fear  Lumber  Co.,  133  N.  C.  433,  45  S  E 
830. 

10.     Dillard's  Adm'r  v.   Cent.  Va.   Iron  Co 
125  F.  157. 
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executor  or  administrator  and  not  of  a  devisee,^"  nor  of  the  heirs,^^  unless  the  ac- 
tion is  in  reference  to  rights  in  realty  only.^^  In  Minnesota,  an  action  for  dam- 
ages for  personal  injuries,  commenced  by  the  person  injured,  may  at  his  death 
be  continued  by  the  personal  representative  as  an  action  for  wrongful  death  for 
tiie  benefit  of  the  widow  and  next  of  kin.'"  Heirs  at  law  cannot  be  substituted 
in  a  cause  of  action  in.  reference  to  personal  property.^*  But  in  a  controversy 
involving  the  title  to  real  estate,  the  heirs  are  necessary  parties.^'  In  many  states 
substitution  of  a  pendente  lite  transferee^'  or  assignee^'  is  unnecessary.  An  ac- 
tion against  a  husband  and  wife,  abated  by  death  of  the  husband,  cannot  be  revived 
by  joining  the  wife  and  administrator,  but  a  separate  suit  must  be  brought  against 
the  administrator.^'  If  the  object  of  an  ejectment  action  is  a  homestead,  it  should 
not  be  revived  against  the  administrator  of  the  occupant,  but  against  persons  who 
succeed  to  the  homestead. "^ 

ABDUCTION. 

The  statute  of  Missouri  provides  a  punishment  for  any  person  who  shall  take 
away  any  female  under  the  age  of  18  years,  from  any  person  having  legal  charge 
of  her  person,  either  for  the  purpose  of  prostitution  or  concubinage.^"  This  statute 
is  held  to  define  two  distinct  crimes  which  cannot  be  charged  in  a  single  count  in 
an  indictment."     The  gravamen  of  the  offense  is  the  intent  with  which  the  female 


20.  Tharp  v.  Paige,  71  Ark.  342,  74  S.  "W. 
296.  The  fact  that  a  person  Is  a  devisee  of 
a  deceased  plaintiff  will  not  entitle  such 
person  to  be  substituted  Instead  of  the  ex- 
ecutor. Id.  Revival  of  an  action  In  tort  by 
widow  for  wrongful  death  of  her  husband. 
Fitzgerald  v.  Edison  Blec.  Illuminating  Co., 
207  Pa.  118,  56  A.  350.  In  trespass  (to  real 
estate)  Ihe  administrator  must  continue. 
Rowe  V.  Cape  Fear  Lumber  Co.,  133  N.  C. 
433,  45  S.  E.  830.  In  New  York,  a  tenant  In 
common  who  by  devise  takes  his  deceased 
co-tenant's  share  and  Is  made  sole  executor 
may,  on  motion,  continue  an  action  In  his 
own  name  relating  to  the  estate  for  the  full 
amount  of  the  injuries  to  both  Interests. 
McPhillips  V.  Fitzgerald,  76  App.  Dlv.  IB,  78 
N.  T.  S.  631. 

21.  Friese  v.  Friese  [N.  D.]   95  N.  W.  446. 

22.  In  an  action  against  one  to  determine 
rights  to  an  easement  where  no  damages 
were  asked,  his  administrators  were  not 
proper  parties  to  the  suit  on  his  death  pen- 
dente lite.  Stolts  v.  Tuska,  83  App.  Dlv.  426, 
82  N.  T.   S.  93. 

23.  Under  St.  1894,  §  5913  and  Laws  1897, 
o.  261,  providing  for  the  survival  of  causes 
of  action  for  personal  injuries.  Anderson  v. 
Fielding  [Minn.]   99  N.  W.  357. 

24.  Action  to  recover  money  due  or  to 
have  a  mortgage  executed  securing  the  pay- 
ment thereof  as  per  prior  contract.  Friese  v. 
Friese  [N.  D.]  95  N.  W.  446.  Under  statute 
providing  that  actions  shall  not  abate  by 
death,  but  may  be  continued  against  the 
successor  in  interest,  in  supplementary  pro- 
ceedings to  subject  personal  property  fraud- 
ulently transferred  to  the  payment  of  ali- 
mony, where  the  defendants  had  died,  per- 
sonal representatives  and  not  heirs  should 
have  been  substituted.  Wilkinson  v.  Vorder- 
mark  [Ind.  App.]  70  N.  E.  538.  Action  con- 
testing a  will  covering  personal  property.  In 
re  "Wlltsey'a  Will  [Iowa]  98  N.  W.  294. 

25.  Brooks  v.  Pithian.  67  Kan.  850,  73  P. 
903.     An  action  to  recover  possession  of  real 


estate  cannot  be  maintained  after  the  death 
of  the  defendant,  without  amending  the  peti- 
tion substituting  the  widow  and  heirs. 
Douglass  V.  Galend  [Kan.]  76  P.  395. 

26.  The  court  may  allow  it.  Sykes  v. 
Beck  [N.  D.]  96  N.  W.  844.  In  New  York, 
under  Code  Civ.  Proc.  §  756,  where  the  inter- 
est of  a  party  is  assigned  after  commence- 
ment of  the  action,  it  may  be  continued  in 
the  name  of  the  original  party.  Perry  v. 
Levenson,  82  App.  Div.  94,  81  N.  Y.  S.  586^ 
In  such  case,  the  assignee  for  whose  benefit 
the  action  is  continued  will  be  bound  by  the 
judgment  and  entitled  to  the  recovery.  Haw- 
kins V.  Mapes-Reeve  Const.  Co.,  82  App.  Div 
72,  81  N.  Y.  S.  794.  In  California,  an  action 
for  an  injunction  may  be  continued  in  the 
name  of  the  original  plaintiff  after  the  trans- 
fer of  his  interest.  Code  Civ.  Proc.  §  385. 
Sears  v.  Ackerman,  138  Cal.  583,  72  P. 
171.  The  transferee  of  real  estate  dam- 
aged by  a  public  nuisance  may  continue  an 
action  to  restrain  the  continuance  thereof 
Baker  v.  N.  W.  Bldg.  &  Inv.  Co.,  33  Wash 
677,  74  P.  825.  Transferee  of  a  receiver  ap- 
pointed by  a  Federal  court  need  not  be  sub- 
stituted in  an  action  against  the  receiver  In 
a  state  court.  Baer  v.  McCullough,  176  N.  Y. 
97,  68  N.  B.  129.  A  grantee  may  continue 
an  action  for  unlawful  detainer.  Anderson  v 
Ferguson,  12  Okl.  307,  71  P.  225. 

27.  Where  a  party  to  an  action  makes 
an  assignment  pending  litigation,  it  is  not 
necessary  to  have  his  assignee  substituted 
nor  has  the  opposite  party  a  right  to  insist 
on  such  substitution.  Kringle  v.  Rhomberg 
120  Iowa,  472,  94  N.  W.  1115. 

28.  Under  Code  Pub.  Gen.  Laws,  art.  50, 
§  4.     Wolfe  V.  Murray,  96  Md.  727,  54  A.  876! 

29.  Pinlayson   v.    Love    [Fla.]    33   So.    306 

30.  Rev.    St.    Mo.    1899,    §    1842. 

31.  State  V.  Adams   [Mo.]    78   S.  W.  588. 
NOTE:     To  the  contrary  under  statutes  of 

other  states,  see  People  v.  Parshall,  6  Park 
Or.  R.  [N.  Y.]  129;  Slocum  v.  People,  90  111. 
274;    State   V.   Overstreet,    43   Kan.    299,    23   P 
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is  taken,'^  which  intent  may  be  gathered  from  the  facta  and  circumstances  con- 
nected with  the  taking.'"  The  California  statute  makes  punishable  the  act  of 
taHng  away  any  female  under  the  age  of  18  years  from  her  father  for  the  pur- 
pose of  prostitution.'*  The  crime  is  committed  where  the  criminal  intent  is 
formed,  though  the  taking  of  the  female  originally  may  have  been  for  a  proper 
purpose.'"  Under  the  Iowa  statute  against  forcible  defilement,  the  taking  of  the 
person  for  such  purpose  must  be  imlawful  and  against  the  woman's  will,  and  the 
indictment  must  so  allege." 

ABOBTIOIT. 

The  one  furnishing  the  instrument  or  prescribing  the  medicine  to  procure  mis- 
carriage is  guilty  as  principal,  though  not  present  when  the  instrument  was  used 
or  medicine  taken."  One  who  employs  another  to  perform  an  operation  to  produce 
an  abortion  and  arranges  for  it  and  otherwise  assists,  is  an  accessory  and  may  be 
punished  as  though  he  were  the  priacipal  offender."  The  victim  of  an  attempt 
to  produce  an  abortion  is  not  strictly  an  accomplice  of  the  one  accused  of  the  crime." 
Evidence.*" — Illicit  relations  between  defendant  and  the  victim  may  be  shown,** 
but  not  his  acquittal  of  seducing  her.*''  Dying  declarations  of  the  victim  are 
admissible,*'  and  her  statements  to  a  physician  have  been  held  not  to  be  privi- 
leged;** but  a  statement  that  a  certain  drug  caused  her  miscarriage  has  been 
excluded  as  a  mere  conclusion.*"*  Previous  abortions  attempted  by  the  victim  her- 
self,*' or  by  others  not  connected  with  defendant,*'  or  similar  offenses  by  defend- 
ant upon  other  women,  are  inadmissible.*'  Physical  appearances  after  the  mis- 
carriage, together  with  statements  of  rae  victim  before  the  alleged  abortion,  have 
been  held  sufficient  to  establish  the  corpus  delicti.*' 

absentx:es.<!o 

In  Indiana,  a  statute"*  provides  for  the  appointment  by  the  probate  court" 


572;  People  v.  Po-well,  4  N.  T.  Cr.  R.  B85. 
And  see  1  Curr.  L.  6,  n.  99. 

32.  State  V.  Adams  [Mo.]  78  S.  W.  588; 
People  V.  Lewis,  141  Cal.  543,  76  P.  189.  Con- 
viction for  abduction  reversed  and  new  trial 
granted  where  defendant  testified  that  he 
thought  the  girl  was  going  to  the  place 
where  he  sent  her  as  a  domestic  servant, 
and  the  testimony  against  him  was  that  of 
the  girl,  who  was  actuated  by  revenge  for 
her  arrest  by  defendant,  and  was  abandoned, 
vicious  and  a  self-confessed  perjurer,  and  a 
woman-keeper  of  a  bawdy  house,  who  testi- 
fied to  protect  herself.  People  v.  Masterspn, 
88  N.  T.  S.  747. 

S3.  State  V.  Adams  [Mo.]  78  S.  W.  588. 
The  criminal  Intent  being  shown,  the  de- 
fense of  a  common-law  marriage  failed.     Id. 

34.  Pen.  Code,  5  267.  People  v.  Lewis, 
141  Cal.  543,  75  P.  189. 

35.  People  v.  Lewis,  141  Cal.  543,  76  P. 
189 

36.  State  V.  Hromadko  [Iowa]  99  N.  W. 
560. 

37.  Seifert  v.  State,  160  Ind.  464,  67  N.  B. 
100.  Acts  Gen.  Assem.  1883,  p.  547,  entitled 
"An  act  to  amend  the  criminal  law  by  pro- 
viding for  the  punishment  of  abortion,"  Is 
unconstitutional  so  far  as  it  provides  a  pun- 
ishment for  persons  who  shall  advise  the 
commission  of  the  crime,  because  not  ex- 
pressed m  the  title.  State  v.  Fields  [S.  C] 
46  S.  B.  771. 


38.  Gen.  St.  1902,  S  1583.  State  v.  Carey 
[Conn.]    56  A.  632. 

89.  She  is  liable  for  other  crimes  [Gen. 
St.  1902,  §§  1155,  1156,  1157].  State  v.  Carey 
[Conn.]    56   A.    632. 

40.  See  1  Curr.  L.  7,  n.  15-21. 

41.  To  show  a  motive.  State  v.  Carey 
[Conn.]    56    A.    632. 

42.  State  v.  Carey   [Conn.]   66  A.   632. 

43.  Dying  declaration  of  the  victim  as  to 
acts  and  words  of  the  accused  when  he  was 
alleged  to  have  brought  the  instrument,  and 
when  told  of  her  pregnancy,  held  admis- 
sible. Seifert  v.  State,  160  Ind.  464,  67  N. 
B.   100. 

44.  Statements  by  victim  to  a  physician, 
tending  to  show  innocence  of  accused,  held, 
under  the  circumstances  of  this  case,  to  be 
not  privileged.  Seifert  v.  State,  160  Ind. 
464,  67  N.  B.  100. 

45.  Stanley  v.  State  [Tex.  Cr.  App.]  73  S. 
W.  400. 

46.  State  V.  Carey   [Conn.]    56  A.   632. 

47.  State  v.  Crofford,  121  Iowa,  395,  96  N. 
W.  889.  Evidence  of  a  request  by  defend- 
ant's co-consplrator  to  another  physician  to 
commit  a  prior  abortion.     Id. 

48.  State  v.  Crofford,  121  Iowa,  395,  96  N. 
W.    889. 

49.  Seifert  v.  State,  160  Ind.  464,  67  N.  B. 
100. 

50.  No  matter  for  this  title  was  found 
during  the   period   covered  by  Vol.    1.      Pro- 
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of  an  administrator,  and  on  his  death  of  an  administrator  de  bonis  non"  for  persons 
absent  from  the  state  for  a  specified  period,"*  having  the  same  powers  and  subject 
to  the  same  duties  and  liabilities  as  an  administrator  of  the  estate  of  a  decedent." 

ABSTBACTS  OP  TITLE. 

In  some  jurisdictions  an  abstract  of  title  is  required  as  auxiliary  to  the  petition 
in  certain  real  actions.'*' 

The  duty  of  furnishing  abstracts  may  by  terms  of  contract  become  condition 
precedent  to  sale  of  land.°' 

An  abstractor  is  not  a  guarantor  of  the  title,  but  is  liable  for  errors  caused  by 
failure  to  exercise  ordinary  care;°'  but  only  in  case  such  errors  result  in  loss.^" 
The  measure  of  damages  is  the  difference  between  what  the  purchaser  paid  for  the 
property  and  the  present  worth  of  what  he  actually  received.*"  In  a  suit  by  an 
abstractor  for  compensation,  the  following  elements  of  value  enter :  First,  the  use  of 
the  capital  invested ;  second,  the  services  of  the  abstractor  in  preparing  the  abstract ; 
third,  the  liability  of  the  abstractor  to  the  purchaser  of  the  abstract  for  damages 
resulting  from  defects  therein.'^  Eecords  of  judgments  are  usually  open  to  the 
inspection  of  abstractors,"^  and  mandamus  will  lie  to  compel  a  clerk  of  court  to 


ceedlngs  against  nonresidents  generally  are 
treated  In  such  topics  as  Attaoliment,  1 
Curr.  Li.  239;  Process,  etc.,  1  Curr.  L.  1259. 
See,  also,  Foreign  Corporations,  1  Curr.  L. 
40. 

61.     Burns'  Rev.   St.   1901,  §  2385  et   seq. 

52.  In  order  to  give  the  probate  court 
jurisdiction  to  appoint  such  administrator.  It 
la  not  necessary  that  the  absentee  should  at 
any  time  have  been  a  resident  of  the  county 
■where  the  proceedings  are  instituted,  but  it 
is  sufficient  if  he  has  been  a  resident  of 
the  state  and  lias  left  property  in  the  county. 
Romy  V.  State   [Ind.  App.]   67  N.  E.  998. 

53.  In  case  of  the  death  of  such  admin- 
istrator, an  administrator  de  bonis  non  may 
be  appointed  who  has  authority  to  collect 
the  personal  assets  of  the  absentee,  wheth- 
er he  is  living  or  dead,  and  can  maintain 
an  action  Against  the  sureties  on  the  ad- 
ministrator's bond  for  money  wrongfully 
converted  by  him.  Romy  v.  State  [Ind.  App.] 
67   N.  E.   998. 

54.  The  validity  of  a  proceeding  to  ap- 
point an  administrator  of  the  estate  of  an 
absentee  is  not  affected  by  the  fact  that  he 
is  still  alive.  Romy  v.  State  [Ind.  App.]  67 
N.  E.  998.  The  sureties  on  the  bond  of  such 
administrator,  in  an  action  thereon  to  re- 
cover for  the  conversion  of  money  received 
by  him  in  his  official  capacity,  are  estopped 
to  assert,  against  the  recitals  of  the  bond, 
that  the  absentee  was  not  deceased  or  that 
th  administrator  was  not  in  fact  the  ad- 
ministrator of  ills  estate,  or  that  his  ap- 
pointment was  invalid,  or  that  he  was  not 
subject  to  all  the  liabilities  and  duties  of 
an  administrator  of  a  decedent's  estate,  in 
relation  to  the  personal  property  that  came 
into  his  hands  as  such  administrator,  by 
reason  of  his  appointment  as  such,  and  the 
execution   of  such  bond.     Id. 

65.  Romy  V.  State  [Ind.  App.]  67  N.  E. 
998.  The  acts  of  such  administrator  are 
made  binding  on  such  absentee,  should  he 
return,  as  if  they  were  his  own  acts,  if  they 
are  performed  in  good  faith  and  without 
fraud.     Id. 


56.  See  Trespass,  2  Curr.  L.  1891  (tres- 
pass  to   try   title). 

iJT.  Hutchinson  v.  Coonley,  209  111.  437, 
70   N.   E.   686. 

58.  Kenthan  v.  St.  Louis  Trust  Co.  [Mo. 
App.]  73  S.  W.  334.  Negligence  not  to  note 
a  judgment  lien  in  the  abstract.  Benkert  v. 
Title  G.  T.  Co.,  102  Mo.  App.  267.  76  S.  W. 
641.  Not  negligence  in  examining  a  trans- 
fer by  tax  deed  not  to  make  inquiries  dehors 
the  record  for  a  possible  defect  in  the  pro- 
ceedings or  error  in  the  name  or  descrip- 
tion of  the  parties,  if  the  record  showed 
jurisdiction  in  the  court  to  render  the  judg- 
ment and  the  parties  to  the  judgment  and 
the  title  claimed  under  it  were  identical  in 
name  and  description.  Keuthan  v.  St.  Louis 
Trust  Co.   [Mo.  App.]   73  S.  W.  334. 

59.  An  abstractor  Is  not  liable  for  fail- 
ure to  note  judgments  In  an  abstract  if  such 
failure  is  the  cause  of  no  loss  to  one  relying 
thereon.  The  purchaser's  loss  resulted  from 
the  tax  title  he  purchased  being  void  and  be- 
ing overtlirown  at  the  suit  of  one  having  an 
unrecorded  mortgage  on  the  land.  Denton 
V.  Nashville  Title  Co.  [Tenn.]   79  S.  W.  799. 

60.  Keuthan  v.  St.  Louis  Trust  Co.  [Mo. 
App.]    73   S.   W.   334. 

01.  A  verdict  of  $500  for  an  abstract  and 
400  certified  printed  copies  thereof  set  aside 
as  excessive.  Kenyon  v.  Charlevoix  Imp. 
Co.    [Mich.]    97  N.  W.   407. 

62.  Under  U.  S.  Rev.  St.  §  828  and  25 
Stat.  357,  providing  that  indices  and  records 
oi:  judgments,  etc..  In  district  and  circuit 
courts  shall  be  open  to  inspection  without 
charge,  a  title  Insurance  company  may  ex- 
amine current  and  depending  transactions, 
as  long  as  it  does  not  interfere  with  the 
clerk  and  his  assistants,  notwithstanding  the 
fact  that  the  clerk's  fees  for  searches  are 
being  greatly  reduced  by  the  advent  of 
such  title  insurance  companies.  Bell  v.  Com. 
T.  Ins.   &  T.  Co.,   189  U.   S.  131,   23  S.  Ct.  569. 

A  valuable  note  collecting  the  cases  on 
tills  subject  is  found  in  27  L.  R.  A.  82. 
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deliver  transcripts  of  judgments  on  his  docket  to  any  abstractor  for  use  in  his 
business  upon  tender  of  the  fees  prescribed  by  law."'  An  abstract  cannot  be 
assumed  to  be  false  from  the  fact  that  it  does  not  recite  that  it  was  made  by  a 
bonded  abstractor.'*' 

ACCESSION   AUD   CONFtTSION   OF  PEOPEBTY. 

Confusion  of  goods,  if  committed  with  fraudulent  motive,  subjects  the  trans- 
action to  an  inflexible  rule,  rigorously  enforced,  that  the  wrongdoer  shall  not  profit 
by,  nor  the  innocent  party  sufEer  from,  the  wrong,'"  and  where  one  mingles  property 
of  another  with  his  own,  he  is  estopped  to  assert  title  to  any  particular  part  of  such 
mixture,*'  and  the  burden  of  identifying  his  own  is  cast  upon  him;"'  but  if  the 


63.  state  v.   Scow   [Minn.]   100  N.  W.   382. 

64.  An  unauthenticated  abstract  was  the 
only  evidence  to  show  privity  between  a 
grantor  and  one  holding  under  mortgage 
foreclosure.  It  was  admitted  without  ob- 
jection and  assumed  to  be  regular.  It  was 
held  sufficient  to  show  privity.  Goddard  v. 
Clarke   [Neb.]   9G  N.  "W.  350. 

NOTB. — Litnbillty  of  examiner  of  nbHtTactt 
Where  an  examiner  of  titles  has  received 
special  instructions  as  to  how  the  exam- 
ination is  to  be  made,  he  is  liable  for  any 
loss  resulting  from  his  failure  to  carry 
them  out.  Gilbert  v.  "Williams,  8  Mass.  51, 
57.  Apart  from  instructions,  the  examiner 
is  liable  to  the  client  for  any  misfeasance 
or  unreasonable  neglect.  He  must  act  in 
good  faith  and  to  the  best  of  his  skill  and 
knowledge  (Id.;  Varnum  v.  Martin,  IB  Pick. 
[Mass.]  440;  Wilson  V.  Coffin,  2  Gush.  [Mass.] 
316;  Holman  v.  King,  7  Mete.  [Mass.]  384), 
and  he  must  employ  all  usual  and  proper 
methods  to  effect  his  commission,  and  mere 
good  faith  will  not  excuse  lack  of  ordinary 
skill  and  prudence.  Dearborn  v.  Dearborn, 
15  Mass.  316;  Thomas  v.  Schee,  80  Iowa,  237, 
45  N.  W.  539;  Sav.  Bank  v.  Ward,  100  U.  S. 
105;  Bowman  v.  Tallman,  27  How.  Pr.  [N. 
T.]  212,  264;  Byrnes  v.  Palmer.  18  App.  Div. 
],  45  N.  T.  S.  479;  Fay  v.  McGuire,  20  App. 
Div.  569,  47  N.  T.  S.  286;  Lawall  v.  Groman, 
180  Pa.  532.  37  A.  98.  An  abstract  of  title 
is  presumed  to  cover  suits  as  well  as  con- 
veyances. Thomas  v.  Schee,  80  Iowa,  237, 
45  N.  W.  539.  It  Is  not  every  error,  how- 
ever, for  which  the  attorney  is  liable.  Thus, 
an  error  of  judgment  upon  a  doubtful  ques- 
tion in  the  construction  of  statutes  would 
not  be  regarded  as  evidence  of  negligence  or 
want  of  skill  (Gilbert  v.  Williams,  8  Mass. 
51,  57;  Morrill  v.  Graham,  27  Tex.  646;  Sav. 
Bank  v.  Ward,  100  U.  S.  195,  199),  while  a 
disregard  of  a  plain  statute  provision  (Cav- 
erly  v.  McOwen,  123  Mass.  574);  of  well  de- 
fined rules  of  law  or  practice  (Goodman  v. 
Walker,  30  Ala.  482;  Hillegass  v.  Bender,  78 
Ind.  225;  Citizens'  L...  F.  &  Sav.  Ass'n  v.  Fried- 
ley,  123  Ind.  143,  23  N.  B.  1075;  Breedlove 
v  Turner,  9  Mart.  [O.  S.;  La.]  353;  In  re 
Estate  of  A.  B.,  1  Tuck.  [N.  T.]  247),  would 
be  such  evidence.  It  seems  that  the  attor- 
ney may  accept  and  rely  upon  the  law  as 
it  is  at  the  date  of  his  report,  although  a 
later  decision  or  statute  declares  the  law 
to  be  otherwise.  Marsh  v.  Whitmore,  21 
Wall.  [U.  S.]  178;  Poucher  v.  Blanchard,  86 
N.  T.  256.  Where  an  examiner  certifies 
that  a  title  is  good,  he  warrants  that  it  will 
prove  good  at  the  end  of  any  contested 
litigation,    and     that    it    is    free    from    any 


grave  doubt  or  serious  question  of  validity. 
Page  v.  Trutch,  5  Am.  Law  Rec.  155,  Fed. 
Cas.  No.  10,668.  In  one  case  in  New  York 
it  was  held  that  one  employed  to  examine 
a  title  and  procure  a  fee  to  be  conveyed  to 
the  plaintiff  was  not  liable  where  a  fee  was 
conveyed,  but  was  incumbered.  Elder  v. 
Bogardus,  Hill  &  D.  [N.  T.]  116.  It  is 
doubtful  if  this  decision  would  be  followed. 
He  is  not,  however,  obliged  to  advise  his 
client  as  to  the  value  of  the  security  from 
a  pecuniary  point  of  view.  Cohn  v.  Heus- 
ner,  9  Misc.  482,  30  N.  T.  S.  244.  If  the  ex- 
aminer undertakes  to  record  papers,  .and 
delays  so  that  other  claims  of  record  inter- 
vene, he  will  be  liable  for  such  delay.  Mil- 
ler V.  Wilson,  24  Pa.  114.  If  the  examiner 
does  his  work  so  negligently  that  it  is  of 
no  value,  of  course  he  cannot  recover  com- 
pensation (Caverly  v.  McOwen,  123  Mass. 
574;  Varnum  v.  Martin.  15  Pick.  [Mass.] 
440),  and,  in  an  action  for  services,  evidence 
is  admissible  that  he  reported  a  clear  title, 
and  the  owner  was  later  obliged  to  re- 
deem from  a  tax  lien  (Hinckley  v.  Krug 
[Cal.]  34  Pac.  118).  The  examiner  is  not 
liable,  however,  to  one  not  in  privity  witli 
him  who  relies  upon  his  abstract  (Sav.  Bank 
V.  Ward,  100  U.  S.  195),  and  he  cannot  be 
made  liable  by  custom  (Id.).  See  Hall,  Ex- 
amination of  Land  Titles,  §  100. 

63.  A  natural  gas  company  which  fraud- 
ulently mingles  with  its  own  gas  other  gas 
in  the  profits  of  which  the  plaintiff  has  a 
fourth  interest  and  keeps  no  account  of  it 
is  liable  to  the  plaintiff  for  one-fourth  of  the 
profits  of  all  gas  so  mingled.  Stone  v.  Mar- 
shall Oil  Co.    [Pa.]    57  A.  3  83. 

Where  an  agent  mixed  Ills  own  goods 
with  those  of  his  principal,  the  title  of  his 
principal  attached  to  the  entire  stock  until 
the  value  of  the  goods  was  returned  to 
him  or  properly  accounted  for.  A  stock  of 
merchandise  and  store  fixtures  sent  to  an 
agent  to  sell.  Lance  v.  Butler  [N.  C]  47 
S.  E.  488.  Such  agent's  mortgagee  acquired 
no  title.  After  an  agent  mixed  his  own 
and  his  principal's  stock  of  goods,  he  exe- 
cuted a  chattel  mortgage  on  the  whole.     Id. 

60.  Whore  a  landlord  min.?led  bales  of 
cotton  belonging  to  a  tenant  and  subject 
to  a  trust  deed  on  his  tenant's  crop,  and  one 
bale  of  cotton  was  seized  under  a  writ  of 
replevin  by  the  trustee  in  the  deed.  Alex- 
ander V.    Zeigler    [Miss.]    36    So.    536. 

67.  This  principle  applies  to  ore  of  a  cer- 
tain value  taken  from  a  mine  in  so  far  that 
where  it  has  been  proved  that  a  large 
amotmt  was  taken  and  the  other  party  does 
not    introduce    evidence    to    sliow    the    true 
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other  party  appropriates  the  whole,  he  is  liable  to  the  extent  to  which  this  burden 
can  be  sustained."^  There  is  no  confusion  within  this  rule  as  long  as  the  property 
is  capable  of  easy  identification.*' 

A  form  of  accession"'  results  from  giving  the  character  of  fixtures  to  improve- 
ments on  land;^^  but  one  entering  land  under  color  of  title  and  in  good  faith,  and 
makiQg  improvements'^  is  entitled,  when  dispossessed  by  the  holder,  of  a  superior 
title  to  recover  their  value,  and  the  right  is  the  same  whether  the  remedy  is  sought 
in  law  or  equity  f^  but  recovery  cannot  be  had  for  the  value  of  improvements  placed 
on  the  land  during  a  period  when  the  title  was  in  dispute,'^*  or  one  was  not  in  pos- 
session under  color  of  title,'"  or  where  by  statute  it  is  only  allowed  as  a  set-off 
against  damages.'' 


amount,  he  cannot  complain  that  a  verdict 
Is  too  large,  it  being  presumed  that  the  par- 
ty taking  the  ore  knew  the  exact  amount. 
An  instruction  that  one  Tvas  entitled  to  re- 
cover the  value  of  the  entire  mixture  was 
erroneous.     Maloney  v.  King  [Mont.]   76  P.  4. 

68.  Where  a  mortgagor  of  logs  confuses 
them  with  logs  of  a  third  party  and  the 
latter  converts  them  Into  cash,  he  Is  liable 
to  the  mortgagee  as  for  money  had  and  re- 
ceived to  the  extent  of  the  mortgage  In- 
debtedness. Illinois  Trust  &  Sav.  Bank  v. 
Alexander  Stewart  L.  Co.,  119  "Wis.  54,  94  N. 
"W.    777. 

69.  Not  In  case  of  branded  cattle.  Mc- 
Knight  V.  U.   S.   [C.  C.  A.]    130   F.   659. 

70.  See  1  Curr.  L.  7,  n.  29-34. 

71.  See   Fixtures,   2   Curr.   L.    9. 

72.  Darnell  v.  Jones'  Ex'rs,  24  Ky.  L.  R. 
2090,  72  S.  W.'  1108.  One  who  in  good  faith 
makes  valuable  improvements  on  land  of 
which  he  Is  In  possession,  under  the  belief 
that  he  is  the  owner,  may  recover  the  value 
of  such  Improvements  when  he  Is  dispos- 
sessed by  one  holding  the  better  title 
[Rev.  St.  (Mo.)  1899,  5  3072].  Kelly  V. 
Gebhart  [Mo.]  79  S.  "W.  427.  Taxes,  insur- 
ance, improvements,  necessary  repairs  and 
agents'  commissions  deducted  from  the  rent 
collected  in  an  assessment  of  mesne  proiits 
in  an  action  of  ejectment  (Muthersbaugh  v. 
MoCabe,  22  Pa.  Super.  Ct.  587),  or  clearing 
the  land  and  paying  the  taxes  thereon 
(George  v.  Delaney,  111  La.  760,   35  So.  894). 

73.  Darnall  v.  Jones'  Ex'rs,  24  Ky.  L.  R. 
2090,   72   S.  W.   1108. 

74.  After  commencement  of  a  suit  to  set 
aside  a  conveyance  made  in  consideration  of 
future  support,  the  husband  of  the  grantee 
added  improvements.  Keister  v.  Cubine,  101 
Va.  768,  45  S.  B.  285. 

75.  Value  of  improvements  refused  to  de- 
fendant in  an  action  to  recover  real  estate 
where  he  was  not  a  bona  fide  "holder  of  the 
premises  under  a  color  of  title  believed  by 
him  to  be  good,"  under  Clark's  Code  N.  C. 
§  473.  Hallyburton  v.  Slagle,  132  N.  C.  957, 
44    S.   E.    659. 

76.  On  setting  aside  a  void  administra- 
tor's deed,  purchasers  in  good  faith  may 
recover  the  purchase  price  and  have  a  lien 
for  taxes  paid,  but  cannot  be  allowed  for 
permanent  improvements,  since  under  Ball. 
Ann.  St.  §  5511,  they  are  allowed  only  as  a 
set-off  against  damages.  Ball  v.  Clothier 
[Wash.]    75   P.   1099. 

Note:  A  trespasser  can  acquire  no  right 
to  property  on  the  principle  of  accession,  but 
the  true  owner  may  recover  it  in  whatever 
form  he  finds  it  (Peirce  v.  Goddard,  22  Pick. 
[Mass.]     569,    33    Am.    Dec.    764);    it    matters 


not  whether  the  property  be  movable  or 
immovable,  the  true  owner  has  the  right 
to  that  which  is  united  to  it.  Mitchell  v. 
Stetson,  7  Cush.  [Mass.]  435.  A  wrongdoer 
cannot  by  changing  the  form  change  the 
title  (Single  v.  Schneider,  24  Wis.  299),  nor 
can  a  trespasser  acquire  title  to  crops  which 
he  has  planted  (Freeman  v.  McLennan,  26 
Kan.  151);  but  It  Is  held  otherwise  if  he 
plant  on  railroad  right  of  way  (Lindsay  v. 
Winona  &  St.  Peter  R.  Co.,  29  Minn.  411). 
If  a  trespasser  convert  the  property  Into  a 
different  species,  he  may  claim  title.  Sils- 
bury  V.  McCoon,  3  N.  T.  379.  But  the  mod- 
ern cases  which  hold  that  there  has  been 
a  change  of  species  are  few  and  it  seems  im- 
possible to  work  such  a  change  so  far  as 
logs  are  concerned;  thus  vrhere  logs  were 
sawed  into  shingles  (Betts  v.  Lee,  6  Johns. 
[N.  T.]  349),  or  boards  (Rioketts  v.  Dorrell, 
55  Ind.  470;  Davis  v.  Easley,  13  111.  192), 
or  where  wood  was  converted  into  charcoal 
(Curtis  V.  Groat,  6  Johns.  [N.  T.]  168). 
And  in  no  event  is  the  species  changed  if 
the  owner  can  identify  Ms  property  (BoUes 
Wooden-Ware  Co.  v.  U.  S.,  106  TJ.  S.  432; 
Snyder  v.  Vaux,  2  Rawle  [Pa.]  423;  Potter 
v.  Mardre,  74  N.  C.  36).  If,  however,  one 
take  property  Innocently,  believing  he  had 
a  right  to  do  so,  the  owner  Is  confined  to 
a  recovery  of  Its  value  at  the  time  it  was 
converted.  Carpenter  v.  Llngenfelter,  42 
Neb.  728.  The  party  so  taking  acquires 
title  If  he  bestows  labor  thereon  greatly  dis- 
proportionate to  Its  value  when  taken. 
Murphy  v.  Sioux  City  &  P.  R.  Co.,  BE  Iowa, 
473;  Eastman  v.  Harris,  4  La.  Ann.  193.  So 
one  in  possession  of  land  under  color  of 
title  is  entitled  to  the  crops  sown.  Martin 
V.  Thompson,  62  Cal.  618.  The  doctrine  that 
an  innocent  trespasser  acquires  title  has  also 
been  questioned  (Kimball  v.  Lohmas,  31 
Cal.  154),  especially  when  the  owner  is 
willing  to  indemnify  him  (Weymouth  v.  Chi- 
cago &  N.  W.  R.  Co.,  17  Wis.  550).  A  pur- 
chaser acquires  no  better  title  than  his 
vendor  had.  Tuttle  v.  White,  46  Mich.  485; 
Newton  v.  Porter,  69  N.  T.  133.  Note  to  Car- 
penter v.  Lingenfelter  [Neb.]  32  L.  R.  A.  422. 
There  is  some  conflict  as  to  whether  the 
owner  may  recover  the  chattel,  in  its  changed 
form,  from  an  innocent  purchaser  of  the 
trespasser.  That  he  may,  see  Strubbee  v. 
Cincinnati  R.,  78  Ky.  481;  Railway  Co  v. 
Hutchins,  32  Ohio  St.  571;  Nesbitt  v.  Lum- 
ber Co.,  21  Minn.  491;  Wooden  Ware  Co  v 
Q.  S.,  106  U.  S.  432.  That  he  cannot,  see 
Wetherbee  v.  Green,  22  Mich.  311;  Silsbury  v. 
McCoon,  3  N.  T.  379;  Baker  v.  Meisch,  29  Neb. 
224. — Note  to  Gaskins  v.  Davis,  44  A  S  R 
439. 
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ACCOBD  AND   SATISFACTION. 


!  1.     The  Accord  (17). 

A.  In  General  (17). 

B.  The  Consideration   (20). 


C.  Fraud,  Mistake  and  Duress  (22). 
;  2,  SatUfaction  or  Dlscharse  (23). 
§  3.     Pleadlns;,  Issues,  and  Proof  (23). 


§  1.  The  accord.  A.  In  general.'''' — Accord  and  satisfaction  is  the  accept- 
ance of  something  agreed  upon  in  settlement  of  a  debt  or  obligation/'  or  the  adjust- 
ment of  a  disagreement  as  to  what  is  due  from  one  party  to  another,  and  the  pay- 
ment of  the  amount  so  agreed  upon.'' 

Where  a  note  is  accepted  from  one  who  is  substituted  for  the  original  debtor, 
the  transaction  is  a  novation,  and  the  original  debt  is  abrogated.'"  The  acceptance 
of  a  new  note  from  one  of  two  obligors  will  not  of  itself  work  a  novation  in  the 
absence  of  an  understanding  of  the  parties  that  the  original  obligation  is  to  be 
thereby  extinguished.'^  An  oral  contract  of  novation  is  not  void  within  the 
statute  of  frauds,  because  the  original  debt  is  abrogated.'^ 

The  effect  of  an  accord  and  satisfaction,  when  executed,  is  to  extinguish  the 
antecedent  liability."  It  does'  not  become  operative  until  made  so  by  its  terms.'* 
It  can  only  be  repudiated  or  rescinded  by  mutual  consent.'^  Substantial  com- 
pliance with  the  terms  of  such  an  agreement  by  the  debtor  will  enable  him  to 
enforce  it  against  his  creditor,"  or  the  creditor  may  be  estopped  by  accepting  prof- 
fered payments  to  claim  noncompliance  by  the  debtor."     It  has  all  the  force  of 


77.  See  1  Curr.  L.   8. 

78.  Mlntzer  v.  Supreme  Council  A.  L.  H., 
41  Misc.    512,    85   N.   Y.   S.   23. 

79.  Mere  payment  of  an  amount  called  a 
"balance"  upon  an  account  rendered  and  its 
retention  by  the  creditor  is  not  an  accord 
and  satisfaction.  Harrison  v.  Henderson,  67 
Kan.  194,  72  P.  875.  Execution  of  lease  by 
defendant  to  plaintiff  of  mining  property, 
with  provision  that  royalties  should  be 
credited  on  plaintiff's  claim  against  defend- 
ant, held  not  an  accord  and  satisfaction. 
Boston  Newmarket  Gold  Min.  Co.  v.  Orme 
[Colo.  App.]  71  P.  885.  A  written  acknowl- 
edgment of  the  payment  of  a  definite  sum  in 
settlement  of  a  contract,  with  salary.  Inter- 
est and  allowance,  is  not  conclusive  evi- 
dence of  an  accord  and  satisfaction.  It  is 
nothing  more  than  a  receipt.  Komp  v.  Ray- 
mond, 175  N.  T.  102,  67  N.  E.  113.  Signing 
receipt  for  weekly  salary,  before  dismissal 
but  after  notice  thereof,  was  not  a  release 
of  damages  for  breach  of  contract.  Bvesson 
V.  Ziegfeld,  22  Pa.  Super.  Ct.  79. 

80.  That  the  amount  of  the  note  was 
greater  than  the  original  liability  would 
not  wholly  defeat  recovery  thereon.  Dil- 
lard  V.  Dillard,  118  Ga.  97,  44  S.  E.  885. 

81.  Cutting  V.  Whittemore  [N.  H.]  54  A. 
1098. 

82.  Griffin  v.  Cunningham,  183  Mass.  505, 
67   N.   B.   660. 

83.  Boston  Newmarket  Gold  Min.  Co.  v. 
Orme  [Colo.  App.]  71  P.  885.  A  settlement 
of  pending  litigation,  freely  made,  after 
competent  advice.  Is  binding  and  bars  fur- 
ther action  on  the  claim.  Middlesex  Bank- 
ing Co.  V.  Field  [Miss.]  37  So.  139.  Where 
D.  paid  S.  money  to  support  him,  and  becom- 
ing dissatisfied,  demanded  the  money  back 
and  thereupon  a  settlement  was  made,  D.  re- 
ceiving a  certain  sum  and  releasing  S.  from 
liability  D.  has  no  claim  against  S.  Downer 
V.  Sassman  [Wis.]  99  N.  W.  430.  Compro- 
mise   between    debtor    and    creditor    held    a 
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complete  defense  as  showing  that  suit  was 
brought  before  terms  of  the  settlement  had 
been  complied  with.  W.  F.  Taylor  Co.  v. 
Baines  Grocery  Co.  [Tex.  Civ.  App.]  72  S. 
W.  260.  Composition  agreement  held  a  good 
defense.  But  recovery  permitted  to  stand 
in  this  case,  because  verdict  of  jury  was 
only  for  amount  to  which  plaintiff  was  en- 
titled by  agreement.  Talcott  v.  Janasson, 
85  N.  Y.  S.  833.  Where,  before  trial  of  a 
suit  to  reform  a  contract,  the  parties  exe- 
cute a  new  contract  embodying  the  desired 
provisions,  there  is  no  occasion  for  the  court 
to  act.  Daugherty  v.  Curtis  [Iowa]  97  N. 
W.  67.  The  court  does  not  wholly  lose  juris- 
diction of  a  suit  which  is  voluntarily  setT 
tied,  but  should  enter  judgment  dismissing 
the  action.  Dr.  Shoop  Family  Medicine  Co. 
V.  Schowalter   [Wis.]   98  N.  W.  940. 

84.  A  release  executed  to  take  effect  at 
a  date  subsequent  to  the  time  of  trial  Is 
inadmissible  in  evidence  to  affect  the  mat- 
ters in  controversy.  Rosenthal  v.  Rudnick, 
84   App.  Div.  611,   82  N.  Y.  S.   1004. 

85.  One  party  to  a  compromise  cannot 
repudiate  it  merely  because  a  contract  with 
a  third  party,  which  was  the  reason  for  his 
entering  into  the  compromise,  is  rescinded 
by  mutual  consent.  Pryor  v.  Newbold  [S. 
C]  48  S.  B.  275.  Where  a  carrier  agreed  to 
the  appointment  of  an  agent  to  agree  on 
damages  suffered  by  a  consignee,  and  paid 
the  agent's  expenses,  and  the  agent  reported 
the  result,  an  executed  contract  of  settle- 
ment resulted  and  the  carrier  was  bound  to 
pay  the  damages  agreed  upon.  Cleveland, 
etc.,  R.  Co.  v.  C.  &  A.  Potts  &  Co.  [Ind.  App.] 
71   N.    B.    685. 

86.  Instead  of  payments  monthly  on  day 
specified,  the  debtor  paid  every  two  months 
within  a  few  days  of  the  date  when  the 
first  payment  was  due,  and  the  creditor  ac- 
cepted payments  so  made.  Hanson  v.  Mc- 
Cann   [Colo.]   76  P.  983. 

87.  Hanson  v.  McCann  [Colo.]  76  P.  983. 
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an  adjudication  and  cannot  be  attacked  collaterally,  or  for  error  of  law  or  lesion, 
in  a  direct  action,'^  but  if  a  collateral  attack  be  met,  the  court  will  decide  ques- 
tions of  its  validity  and  effect  in  order  to  end  litigation.'" 

A  release  of  one  of  two  joint  tort  feasors  releases  the  other.""  The  discharge 
of  all  joint  debtors  is  commensurate  with  that  of  any."^ 

A  writing  is  not  necessary.""  An  accord  and  satisfaction  is  implied  from 
acceptance  and  retention  of  a  sum  tendered  in  fuU,"^  notwithstanding  the  protest 
of  lie  creditor  that  he  does  not  accept  it  in  fuU."^  But  if  it  be  shown  that  such 
tender  and  acceptance  is  not  in  full,  there  is  no  accord  and  satisfaction."' 


88.  Written  release  of  claim  for  injury 
held  valid  and  enforced.  Kuss  v.  Union  Oil 
Co.  [La.]  36  So.  937.  An  •  executed  agree- 
ment of  settlement  confirming  title  in  per- 
sons according  to  the  terms  of  certain  deeds 
efteotually  settles  the  title,  regardless  of 
fraud  or  want  of  consideration  as  to  the 
original  deeds.  Hence  the  question  of  fraud 
or  consideration  need  not  be  considered, 
■where  such  settlement  has  been  made.  Ad- 
ams V.  Hopkins   [Cal.]    77   P.  712. 

89.  Russ  V.  Union  Oil  Co.  [La.]   36  So.  937. 

90.  Plaintiff  was  injured  in  a  collision 
between  a  street  car  and  an  express  com- 
pany's wagon.  Held,  a  release  of  the  ex- 
press company  released  the  street  oar  com- 
pany also.  Hubbard  v.  St.  Louis  &  M.  R. 
Co.,  173  Mo.  249,  72  S.  W.  1073.  A  release 
of  two  defendants  in  a  suit  for  damages  for 
malicious  interference  with  plaintiff's  busi- 
ness held  a  bar  to  an  action  against  the 
others.  Dulaney  v.  Buftum,  173  Mo.  1,  73  S. 
W.   125. 

NOTE.  Effect  of  release  of  one  joint  tort 
feasor  on  liability  of  the  otlier:  The  gen- 
eral rule  that  a  technical  release  of  one 
joint  tort  feasor  releases  the  other  was  laid 
down  by  Littleton  (2  Co.  Litt,  §  376),  and 
followed  by  the  early  English  casas  (Pat- 
ridge  V.  Bmson,  Woy,  62,  Klffln  v.  ■Willis,  4 
Mod.  380),  and  in  the  United  States  (Urton 
V.  Price,  57  Cal.  270).  And  it  is  said  that 
an  accord  and  satisfaction  with  one  joint 
tort  feasor  has  the  same  effect  as  a  tech- 
nical release.  Bailey- v.  Berry,  8  Am.  Law 
Reg.  270;  Snyder  v.  Witt,  99  Tenn.  618,  42 
S.  W.  441.  But  the  courts  are  coming  to 
hold  that  when  a  release  given  to  one 
joint  tort  feasor  is  not  under  seal,  it  may 
be  treated  as  any  other  written  instrument 
not  under  seal,  and  the  consideration  may 
be  inquired  into,  though  the  body  of  the 
instrument  may  not  be  varied  or  contradict- 
ed by  parol;  and  when  the  damages  are 
capable  of  proof  or  computation,  and  are  not 
fully  satisfied  iy  the  consideration,  such 
a  release  is  held  a  bar  only  pro  tanto  to  the 
liability  of  the  other  Joint  tort  feasor.  El- 
lis V.  Esson,  50  Wis.  138,  6  N.  W.  518,  36 
Am.  Rep.  830.  The  court  will  seek  for  the 
Intention  of  the  parties  from  the  words  used 
and  give  effect  to  the  instrument  according- 
ly. Bloss  V.  Plymale,  3  W.  Va.  393,  100  Am. 
Deo.  752;  Irvine  v.  Millbank,  56  N.  T.  635. 
But  If  the  release,  though  not  under  seal. 
Is  given  in  full  discharge,  and  the  dam- 
ages are  mere  matter  of  opinion  or  Incapa- 
ble of  computation.  It  Is  generally  held  con- 
clusive. Eastman  v.  Grant,  34  Vt.  890;  Long 
v  Long,  57  Iowa,  497,  10  N.  W.  875;  Stan- 
ley V.  Leahy,  87  111.  App.  465.  See  note  to 
Abb  V.  Northern  Pac.  R.  Co.  [Wash.]  58  L. 
R.  A.  293. 


91.  A  release  in  terms  of  one  of  two  part- 
ners of  his  share  of  a  partnership  debt  op- 
erates as  a  release  of  both  as  to  one-half 
the  debt.     Hatzel  v.  Moore,   120  P.   1015. 

93.  Upton  V.  Adeline  Sugar  Co.,  109  La. 
670,  33  So.  725.  A  rule  requiring  agreements 
or  consents  "in  respect  to  the  proceedings 
in  a  cause"  to  be  in  writing,  held  not  to 
apply  to  an  agreement  in  settlement  of  a 
controversy.      Smith    v.    Bach,    82    App.    Div. 

608,  81  N.  T.  S.    1057. 

93.  But  a  part  payment  must  rest  on  an 
independent  consideration.  See  post,  §  IB. 
Acceptance  of  an  amount  with  knowledge 
that  it  was  tendered  in  full.  Laroe  v.  Sugar 
Loaf  Dairy  Co.,  87  App.  Div.  585,  84  N.  T.  S. 

609.  Evidence  held  insufficient  to  show  ac- 
ceptance in  full  of  sum  less  than  that  due 
so  as  to  bring  debtor  within  terms  of  a 
statute,  burden  of  proof  being  on  the  debt- 
or. Standard  Sewing  Mach.  Co.  v.  Gunter 
[Va.]  46  S.  E.  690.  Where  money  is  tendered 
under  circumstances  which  show  that  the 
tender  Is  in  full  satisfaction,  an  acceptance 
of  such  tender  constitutes  an  accord  and 
satisfaction.  Neely  v.  Thompson  [Kan.]  75 
P.  117;  Harrison  v.  Henderson,  67  Kan.  194, 
72  P.  875.  After  a  dispute  as  to  the  amount 
due,  vendee  sent  vendor  a  check. for  amount 
less  than  that  claimed,  with  a  letter  stating 
cheek  to  be  in  full,  which  check  vendor  ac- 
cepted. Held,  an  accord  and  satisfaction. 
Jones  V.  Keeler,  40  Misc.  221,  81  N.  T.  S. 
648.  Check  in  letter  stating  remittance  to 
be  "balance  in  full  of  account  as  per  at- 
tached statements,"  held  an  accord  and  sat- 
isfaction. Andrews  v.  W.  R.  Stubbs  Con- 
tracting Co.,  100  Mo.  App.  699,  75  S.  W.  178. 
Acceptance,  without  protest,  of  a  check 
which  was  sent  with  instructions  to  return 
it  unless  accepted  in  full,  amounts  prima 
facie  to  an  accord  and  satisfaction.  Jack- 
son v.  Volkening,  81  App.  Div.  36,  80  N.  T. 
S.  1102.  Acceptance  of  check  tendered  in 
full  payment  of  disputed  claim  is  sufficient. 
Mich.  Leather  Co.  v.  Foyer,  104  111.  App. 
268.  If  a  check  is  tendered,  it  must  recite 
the  condition  that  acceptance  thereof  must 
be  in  full.  Hillestad  v.  Lee  [Minn.]  97  N.  W.' 
1055.  Cashing  check  and  appropriating  pro- 
ceeds held  accord  and  satisfaction.  Creigh- 
ton  V.  Gregory,  142  Cal.  34,  75  P.  569. 

94.  De  Lovenzo  v.  Hughes,  84  N.  T.  S. 
857;  Goss  v.  Rishel,  85  N.  T.  S.  1045.  Citing 
De  Lovenzo  v.  Hughes,  84  N.  T.  S.  857. 
Written  acceptance  of  offer  of  satisfaction 
good,  though  creditor  protests  that  payment 
is  not  accepted  in  full.  Cooper  &  Rock  v. 
Yazoo  &,  M.  v.   R.   Co.   [Miss.]   36  So.   162. 

Contra:  Receipt  of  money  on  insurance 
policy,  "under  protest"  will  not  support  a 
plea  of  accord  and  satisfaction.     Mitterwall- 
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Acceptance  of  a  sum  due  under  a  contract  does  not  amount  to  a  settlement  of 
a  claim  for  damages  for  breach  of  the  contract.'" 

The  general  rules  of  construction  of  contracts  apply  to  contracts  of  accord  and 
satisfaction."' 

Only  parties  in  interest  may  make  binding  contracts  of  accord  and  satisfac- 
tion.'* A  settlement  reached  between  a  guardian  and  ward,  after  the  ward  has 
become  of  age,  in  the  absence  of  fraud  and  misrepresentation,  is  valid.""  A  sole 
beneficiary  of  a  suit,  under  no  disability,  may  settle.^  One  of  several  joint  creditors 
juay  lawfully  enter  into  an  accord  and  satisfaction  with  the  debtor,  and  thus  dis- 
charge the  debt.*  Parties  to  an  action  may  make  a  binding  and  valid  settlement 
of  the  matters  in  dispute,  without  consulting  the  attorneys  on  either  side.' 

An  attorney  cannot  settle  or  compromise  a  suit  or  claim  without  special  author- 
ity,* and  the  client  will  not  be  bound  by  a  ratification,  without  full  knowledge  of 
tlie  facts."  A  compromise  of  a  claim  by  an  executor,  administrator  or  guardian, 
without  an  order  of  the  court,  where  the  statute  requires  it,  is  without  authority 
and  void.*  A  contract  of  accord  and  satisfaction  signed  by  a  wife,  after  being 
signed  and  approved  by  her  husband,  is  binding  upon  her,  so  far  as  her  coverture 
is  concerned.' 

Satisfaction  is  only  efEective  as  to  the  parties  to  the  accord.'     The  discharge 


ner  v.  Supreme  Lodge  K.  and  D.  of  the  Gold- 
en   Star,    S6   N.   T.   S.    786. 

95.  Mere  tender  and  acceptance  of  a 
check,  with  no  declaration  that  acceptance 
must  be  in  full,  does  not  constitute  accord 
and  satisfaction.  Asher  v.  Greenleaf  [Kan.] 
74  P.  633.  Payment  of  a  draft,  without 
knowledge  of  the  amount  actually  due,  does 
not  constitute  a  settlement  of  an  account, 
so  as  to  preclude  recovery  of  overcharges. 
D.  Sullivan  &  Co.  v.  Owens  [Tex.  Civ.  App.] 
78  S.  W.  373.  Acceptance  of  a  check  for  a 
less  amount  than  that  claimed,  with  notice 
to  the  debtor  that  it  was  not  accepted  In 
full  settlement,  held  no  accord  and  satisfac- 
tion. Mack  V.  Miller,  87  App.  Div.  359,  84 
N.    T.    S.    440. 

96.  Marr  v.  Burlington,  C.  R.  &  N.  R.  Co., 
121  Iowa,  117,  96  N.  W.  716.  Tender  and  ac- 
ceptance of  a  sum  admittedly  earned  is  no 
satisfaction  of  a  breach  of  contract  of  em- 
ployment. Walston  V.  Calkins  Co.,  119  Iowa, 
150,  93  N.  "W.  49.  Whether  plaintiff  waived 
his  right  to  additional  pay  by  accepting, 
with  objection,  part  payment,  held  a  ques- 
tion for  jury.  Stevens  v.  Mich.  Soap  Works 
[Mich.]    96  N.  W.   435. 

97.  When  the  evidence  as  to  a  release 
ia  unoontroverted,  the  construction  thereof 
is  for  the  court.  Tuebe  v.  Gulf,  C.  &  S.  F. 
R.  Co.  [Tex.  Civ.  App.]  77  S.  W.  442.  The 
intention  of  the  parties  will  govern.  Con- 
tract of  accord  and  satisfaction  by  attor- 
neys construed.  Sweeny  v.  Kellogg,  90  App. 
Div.  .604,  85  N.  T.  S.  683.  Contracts  construed 
as  not  operating  as  an  accord  and  satisfac- 
tion of  a  decree,  and  sale  under  decree  per- 
mitted, payments  made  being  credited.  Ta- 
bor Mines  &  Mills  Co.  v.  Newell  [Colo.  App.] 
72  P.  804.  Family  settlement  construed, 
holding  that  the  posterior  clause  determined 
the  amount  of  Interest  assigned.  Lasley  v. 
Preston  [Mich.]  93  N.  W.  253.  An  agree- 
ment by  Judgment  creditors  not  to  enforce 
a  judgment  until  a  claim  of  a  third  party 
against  them  was  settled,  held  too  indefi- 
nite for  enforcement  and  lacking  In  consid- 
eration.    Burton  v.   Klpp   [Mont.]   76   P.   563. 


98.  There  is  no  consideration  in  such  case. 
House  V.  Callicott  [Miss.]  35  So.  761.  A 
discharged  administratrix  has  no  power  to 
authorize  a  settlement  of  a  claim  against 
the  estate.  Upton  v.  Dennis  [Mich.]  94  N. 
W.   728. 

99.  Norris  v.  Norris,  85  App.  Div.  113,  83 
N.  Y.  S.  77. 

1.  Widow  settled  suit  for  damages  for 
husband's  death,  administrator  not  joining. 
Mattoon  G.  L.  &  C.  Co.  v.  Dolan,  105  111. 
App.    1. 

3.     Ely  v.  Ely  [N.  J.  Daw]   56  A.  246. 

3.  Nielsen  v.  Albert  Lea  [Minn.]  98  N.  W. 
196.  Where  such  a  settlement  is  made  in 
good  faith  and  without  prejudice  to  the  at- 
torneys' claims,  the  attorneys  cannot  con- 
tinue the  action  merely  to  enforce  their 
liens.  Cohn  v.  Polstein,  41  Misc.  431,  84  N. 
Y.   S.  1072. 

4.  Danziger  v.  Pittsfield  Shoe  Co.,  204  111. 
145,  68  N.  B.  534.  A  subagent  told  to  use  his 
own  judgment  in  regard  to  settlement  has 
authority  to  make  binding  settlement.  Rus- 
sell Co.  v.  Stevenson  [Wash.]  75  P.  627. 
Authorization  to  have  matter  settled  as 
soon  as  possible  by  the  court  did  not  give 
attorney  power  to  compromise  suit.  TImm 
V.  Tlmm  [Wash.]  75  P.  879.  Question  of  at- 
torney's authority  submitted  to  jury.  Fosha 
V.   Prosser   [Wis.]    97  N.  W.    924. 

5.  Danziger  v.  Pittsfield  Shoe  Co.,  204  111. 
145,  68  N.  B.   534. 

6.  The  common  law  permitted  such  com- 
promise without  a  judicial  order.  But  this 
is  changed  by  statute  [Rev.  St.  1895,  §§  1987. 
2558].  Browne  v.  Fidelity  &  Deposit  Co. 
[Tex.]    80    S.    W.    693. 

7.  Brundige  v.  Nashville,  C.  &  St.  L.  R. 
[Tenn.]   79  S.  W.  1027;  Id..  81  S.  W.  1248. 

8.  Where  there  are  two  separate  causes 
of  action  against  two  defendants,  a  release 
of  the  cause  of  action  against  one  does  not 
affect  the  other.  Shannon  v.  Swanson,  208 
111.  52,  69  N.  E.  869.  Compromise  of  claim 
of  one  Interpleader  does  not  dispose  of  the 
claim  of  another  Interpleader.  Miller  v. 
Campbell  Coram.   Co.,   13   Okl.    75,   74   P.   507. 
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or  release  of  one  joint  debtor  does  not  release  the  right  of  action  against  the  others, 
unless  such  an  intent  affirmatively  appears." 

(§1)  B.  The  consideration}" — The  accord  must  rest  upon  a  sufficient  con- 
sideration or  be  under  seal.^^  The  consideration  must  be  something  in  the  nature 
of  a  benefit  to  the  creditor  or  party  relinquishing  the  claim  or  a  detriment  to  the 
other  party.^''  Thus  an  agreement  to  forbear  suit,^^  or  extend  time  of  payment," 
the  compromise  of  doubtful  claims,  asserted  in  good  faith,^^  without  regard  to  the 
final  decision  as  to  the  validity  of  such  claims,^'  unless  absolutely  unsustainable  at 
law  or  in  equity,^'  or  an  agreement  not  to  go  into  bankruptcy  or  make  an  assign- 


A  compromise  In  a  suit  to  enforce  liability 
on  stock  will  not  release  a  subsequent  trans- 
feree of  the  stock  from  liability  thereon. 
People's  Home  Sav.  Bank  v. '  Eickard,  139 
Cal,  285,  73  P.  858.  A  compromise  between 
a  plaintiff  and  defendant  whereby  plaintiff 
took  a  sum  of  money  and  dismissed  his 
appeal  did  not  affect  or  benefit  an  intervener 
whose  rights  were  concluded  by  the  judg- 
ment.    Kline  v.  Mohr,  142  Cal.  673,  76  P.  650. 

9.  Code  Civ.  Proc.  N.  T.  §  1942.  Booth 
Bros.  &  H.  I.  Granite  Co.  v.  Baird,  83  App. 
Dlv.  495,  82  N  T.  S.  432.  One  partner  and 
joint  debtor  released  by  compromise  after 
Judgment  recovered  against  him;  held,  other 
partner  not  released  from  residue  of  de- 
mand. Siefke  v.  Minden,  40  Misc.  631,  83  N. 
T.   S.   71. 

10.  See  1  Curr.  li.  9. 

11.  Release  of  claim  held  Invalid,  because 
no  consideration,  etc.  Muschel  v.  Austern, 
84  N.  T.  S.  956.  "Where  a  settlement  is 
made  by  a  debtor  "with  a  certain  creditor, 
separate  from  any  general  settlement  with 
other  creditors,  the  burden  is  on  the  debtor 
to  show  a  new  agreement  upon  a  sufficient 
consideration.  Weinberg  v.  Novick,  88  N.  T. 
S.    168. 

12.  A  compromise  agreement  by  which 
each  party  absolutely  undertakes  to  do  cer- 
tain things  for  the  benefit  of  the  other. 
New  Haven  Mfg.  Co.  v.  New  Haven  P.  &  B. 
Co.  [Conn.]  55  A.  604.  One  dollar  and  an 
agreement  to  employ  for  a  definite  time 
held  suflicient.  Quebe  v.  Gulf,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  77  S.  W.  442.  Agreement 
to  supply  all  broken  parts  and  settle  all 
accounts  and  by  other  party  to  pay  on 
agreed  terms  for  machinery,  held  to  have 
consideration.  New  Haven  Mfg.  Co.  v.  New 
Haven   P.   &   B.   Co.    [Conn.]    55   A.    604. 

13.  An  agreement  to  forbear  to  sue  on  a 
claim  on  the  debtor's  promising  to  pay,  and 
paying  part  of  the  claim  at  once,  and  the 
balance  when  convenient.  Samuel  Cupples 
"Woodenware  Co.  v.  Dreyfus,  102  Mo.  App. 
463,  76  S.  "W.  734. 

14.  Extension  of  time  of  payment  Is  suf- 
ficient consideration  to  support  a  release 
of  claims  for  damages.  William  Deering  & 
Co.  V.  Walker   [Neb.]    96  N.  W.  517. 

15.  Note:  "As  a  result  of  the  authorities, 
a  doubtful  or  disputed  claim,  sufficient  to  con- 
stitute a  good  consideration  for  an  executory 
contract  of  compromise,  is  one  honestly  and 
in  good  faith  asserted,  arising  from  a  state 
of  facts  upon  which  a  cause  of  action  can 
be  predicated,  with  the  reasonable  belief 
on  the  part  of  the  party  asserting  It  that 
he  had  a  fair  chance  of  sustaining  his  claim, 
and  concerning  which  an  honest  controversy 
may  arise,  although  in  fact  the  claim  may 
be   wholly   unfounded."     Beach,   Cont.   §   175. 


Quoted  In  Sharp  v.  Bowie,  142  Cal.  462,  76 
P.  62.  Settlement  of  a  suit  is  a  sufficient 
consideration  to  support  a  note.  Powers  v. 
Hambrick,  25  Ky.  L.  R.  30,  74  S.  W.  660.  A 
compromise  of  a  bona  fide  controversy  as  to 
legal  rights  is  based  on  a  sufficient  consid- 
eration. Albin  Co.  v.  Firth  Carpet  Co  24 
Ky.  D.  R.  2432,  74  S.  W.  212.  A  comproiiiise 
proposition  made  by  insolvent  firm  to  cred- 
itors, held  a  sufficient  moral  obligation  to 
support  a  subsequent  promise.  Taylor  v. 
Hotchkiss,  81  App.  Div.  470,  80  N.  T.  S.  1042. 
The  fact  that  it  is  uncertain  which  of  two 
parties,  both  of  whom  deny  liability,  is 
liable  for  a  certain  debt,  is  sufficient  con- 
sideration to  support  a  settlement  between 
one  of  such  parties  and  the  creditor.  Chi- 
cago, R.  I.  &  p.  R.  Co.  V.  Brown  [Neb.]  97 
N.  W.  1038.  A  compromise  of  really  exist- 
ing differences  embodied  in  a  supplemental 
agreement  cannot  be  repudiated  by  one  who 
has  benefited  thereby.  Moorman  v.  Plum- 
mer  Lumber  Co.  [La.]  37  So.  17.  Compromise 
of  suit  involving  scandal.  Bunel  v  O'Day 
125    F.    303. 

16.  Voluntary  settlements  of  disputes  are 
favored  by  the  courts  and  upheld  without 
inquiry  as  to  the  merits  of  the  original  con-  I 
tentions  of  the  parties.  Sing  On  v.  Brown ; 
[Or.]  74  P.  207.  Where  there  is  a  bona  fide 
controversy  between  parties  as  to  the  usuri- 
ous nature  of  a  contract,  a  compromise  of 
the  dispute  will  be  upheld.  Gray  v  U  S 
S.  &  L.  Co.,  25  Ky.  L.  R.  1120,  77  S.  W.  20o! 
An  agreement  to  release  an  asserted  claim 
is  based  upon  sufficient  consideration,  wheth- 
er the  claim  be  valid  or  invalid.  Cowen  v 
Rouss,  40  Misc.  105,  81  N.  T.  S.  276.  An 
agreement  to  compromise  doubtful  claims 
asserted  in  good  faith,  is  sufficient  consid- 
eration for  a  note,  even  though  the  claims 
are  found  groundless  In  a  subsequent  suit 
Sharp  V.  Bowie,  142  Cal.  462,  76  P.  62.  The 
compromise  of  a  doubtful  claim  Is  a"  suffi- 
cient and  valid  consideration  for  a  promise 
to  pay  money  for  the  settlement  of  such 
claim.  Immaterial  which  side  ultimately 
proves  to  be  right.  Meloher  v.  Ins  Co  of 
Pa.,  97  Me.  612,  55  A.  411.  The  law  favor- 
ing the  compromise  of  doubtful  claims  and 
avoidance  of  litigation  is  a  sufficient  con- 
sideration, though  there  could  have  been 
no  recovery  if  the  matter  had  been  litigated 
Daly  V.  Busk  Tunnel  R.  Co.  [C.  C.  A.]  129 
P.  513.  Where  defendants  refused  to  carry 
out  an  agreement  to  compromise  claims  by 
paying  notes,  recovery  on  the  notes  was 
not  barred  by  plaintiff's  prosecuting  the 
compromised  suit  to  judgment,  or  by  the 
fact  that  such  judgment  was  adverse  to  her 
Sharp  V.   Bowie,    142   Cal.    462,   76   P.   62. 

17.     But  if  the  claim  sued  on  is  absolute- 
ly   unsustainable    at    law    or    In    equity,    its 
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ment/'  have  been  held  siifficient  consideration  to  support  some  form  of  accord  and 
satisfaction.  The  settlement  of  a  liquidated,  undisputed  liability,  by  payment  of 
a  sum  less  than  that  due,  lacks  consideration,  and  is  void,^°  unless  there  be  a  new, 
binding  agreement  upon  a  sufficient  consideration.^"  This  general  rule,  however, 
■'is  confined  strictly  to  the  cases  falling  within  it,^^  and  even  small  circumstances 
of  variation  have  been  held  sufficient  to  prevent  its  application.^^  Thus,  a  pay- 
ment in  advance,  no  matter  how  short  the  time,^^  or  acceptance  from  an  insolvent 
debtor  of  part  payment  in  full  satisfaction  of  a  claim,  is  founded  on  such  consid- 


compromlse  Is  void  for  want  of  considera- 
tion. Ivy  Coal  &  C.  Co.  v.  Long  [Ala.]  36 
So.  722. 

18.  Debtor  agreed  not  to  go  into  volun- 
tary bankruptcy  and  creditor  knew  debtor 
would  have  to  borrow  at  a  higher  rate  of 
interest  to  pay  in  full.  Held  sufficient  con- 
sideration for  a  release,  debtor  paying  less 
than  sum  due.  Rotan  Grocery  Co.  v.  Noble 
[Tex.  Civ.  App.]  81  S.  W.  586.  An  agree- 
ment to  accept  a  less  sum  in  satisfaction  of 
a  judgment,  the  debtor  agreeing  not  to  take 
advantage  of  the  bankrupt  law,  is  upon  a 
sufficient  consideration.  Hanson  v.  McCann 
[Colo.   App.]    76   P.    983. 

19.  Hatzel  v.  Moore,  120  F.  1015;  Standard 
Sewing  Mach.  Co.  v.  Gunter  [Va.]  *6  S.  B. 
690.  Part  payment  of  liquidated,  undisputed 
liability  lacks  consideration.  Shanley  v. 
Koehler,  80  App.  Div.  566,  80  N.  T.  S.  679. 
Settlement  of  a  judgment  for  less  than 
amount.  Upton  v.  Dennis  [Mich.]  94  N.  W. 
728.  Payment  of  draft  for  less  than  agreed 
price  held  not  a  settlement.  Withers  v. 
Moore,  140  Cal.  591,  74  P.  159.  Payment  by 
Insurance  company  of  amount  less  than  ad- 
justed loss.  C.  H.  Brown  Banking  Co.  v. 
Baker,  99  Mo.  App.  660,  74  S.  W.  454.  Pay- 
ment of  part  of  an  obligation,  without  re- 
lease under  seal,  will  not  have  the  effect  of 
releasing  the  whole.  Evesson  v.  Ziegfeld,  22 
Pa.  Super.  Ct.  79.  Acceptance  of  portion  of 
face  of  note,  with  refusal  of  settlement  on 
terms-  of  sender,  is  not  accord  and  satisfac- 
tion, since  indebtedness  is  liquidated.  Kel- 
ley  v.  Lawrence  Bros.,  78  App.  Div.  484,  79 
N.  T.  S.  914.  The  surrender  of  a  policy  and 
acceptance  of  a  sum  less  than  the  amount  of 
a  liquidated  and  lawful  demand  against  an 
insurance  company  does  not  amount  to  an 
accord  and  satisfaction.  Simons  v.  Supreme 
Council,  A.  L.  H.,  82  App.  Div.  617,  81  N.  T. 
S.  1014.  Where  sum  due  for  goods  was  not 
in  dispute,  the  acceptance  of  part  payment 
in  cash  and  rejection  of  an  assigned  claim 
for  balance  was  not  a  compromise.  U.  S. 
Water  &  Steam  Supply  Co.  v.  Dreyfus  [Mo. 
App.]  79  S.  W.  184.  Payment  by  a  debtor 
of  a  liquidated  amount,  presently  due,  and 
to  which  he  has  no  bona  fide  defense,  is  no 
consideration  for  a  release  of  other  unliqui- 
dated claims.  Woodall  v.  Pao.  M.  L.  Ins.  Co. 
[Tex.  Civ.  App.]  79  S.  W.  1090.  The  accept- 
ance of  a  sum  of  money,  less  than  what  Is 
due  from  guarantors  and  an  agreement  not 
to  proceed  against  them  for  any  further 
sum,  such  agreement  not  being  under  seal, 
and  being  based  on  no  other  consideration, 
is  nudum  pactum  as  to  the  balance  due. 
Commercial  &  Farmers'  Nat.  Bank  v.  Mc- 
Cormlck,  97  Md.  703,  55  A.  439. 

20.  Payment  of  part  of  an  Indebtedness 
does  not  extinguish  the  entire  debt  with- 
out a  new  binding  agreement.  Weinberg  v. 
Novick.   88   N.   T.   S.   168. 


21.  Jackson  v.  Volkening,  81  App.  Div.  36, 
80  N.  T.  S.  1102.  The  general  rule  that  pay- 
ment of  a  sum  less  than  the  amount  of  a 
liquidated  claim  is  not  a  satisfaction  does 
not  apply  to  an  agreement  as  to  satisfac- 
tion of  a  judgment  which  has  been  acted 
upon  by  both  parties,  especially  where  the 
judgment  creditor  has  received  other  bene- 
fits. Judgment  debtor,  having  no  property, 
agreed  to  pay  a  sum  less  than  judgment,  in 
monthly  instalments  out  of  salary,  and  car- 
ried out  the  agreement,  receiving  a  satisfac- 
tion. Held,  creditor  could  not  recover  the 
balance.     Meeker  v.  Requa,   87  N.   Y.   S.   959. 

22.  Weiss  V.  Marks,  206  Pa.  513,  56  A.  B9; 
Bbert  v.  Johns,  206  Pa.  395,  55  A.  1064. 

note:.  Accord  and  Batisfactlon  by  part 
payment.  The  general  rule  has  been  severe- 
ly criticized,  and  In  Mississippi  the  court 
declined  to  follow  It,  holding  that  the  ac- 
ceptance from  a  debtor  of  a  sum  of  money 
less  than  is  actually  due  on  a  distinct  agree- 
ment that  it  shall  extinguish  the  whole 
debt  may  operate  as  a  discharge,  although 
it  is  not  paid  at  any  different  time  or  place 
than  that  agreed  upon.  The  rule  Is  said  to 
be  absurd  and  unreasonable.  Clayton  v. 
Clark  (74  Miss.  499,  21  So.  565,  22  So.  189) 
37  L.  R.  A.  771. 

Many  other  courts  have  taken  a  similar 
view,  and  in  consequence,  slight  circum- 
stances of  variation  from  the  original  agree- 
ment have  been  construed  as  a  sufficient 
consideration  for  the  new  agreement,  so  as 
to  take  the  case  out  from  the  operation  of 
the  rule.  Thus  a  part  payment  before  the 
debt  is  due  (see  text  and  citation,  post),  or 
a  payment  at  a  different  place  (Grant  v. 
Hughes,  96  N.  C.  177,  2  S.  E.  339),  or  in  a 
dliferent  mode,  whereby  a  new  benefit  may 
be  conferred  or  a  new  burden  may  be  im- 
posed (Rose  V.  Hall,  26  Conn.  392,  68  Am. 
Dec.  402),  or  payment  of  costs  and  expenses, 
in  addition  to  the  smaller  sum  (Harper  v. 
Graham,  20  Ohio,  105),  or  the  giving  of  a 
note  (Jaffray  v.  Davis,  11  L.  R.  A.  710,  124 
N.  T.  164,  26  N.  B.  351,  reversing  48  Hun, 
500,  1  N.  T.  S.  814),  or  further  security 
(Boyd  v.  Hitchcock,  20  Johns.  [N.  T.]  76, 
11  Am.  Dec.  247),  or  the  surrender  and  can- 
cellation of  a  note  (Ellsworth  v.  Fogg,  36 
Vt.  355),  or  payment  in  property  other  than 
money  (Bull  v.  Bull,  43  Conn.  455),  or  pay- 
ment or  security  by  a  third  party  (Varney 
V.  Conery,  77  Me.  527,  1  A.  683),  have  been 
held  to  bar  further  recovery  on  the  original 
claim.  See  note  to  Fuller  v.  Kemp  (138  N. 
Y.  231,  33  N.  E.  1034)  in  20  L.  R.  A.  78B, 
from  which  the  above  citations  are  taken. 

23.  Weiss  V.  Marks,  206  Pa.  513,  56  A.  59. 
Whole  amount  not  due.  Part  payment  suffi- 
cient consideration.  Russell  v.  Stevenson 
[Wash.]    75    P.    627. 
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eration  that  the  entire  debt  is  thereby  satisfied."  The  rule  has  no  application  to 
pajTnents  by  a  third  party."  An  agreement  to  discharge  an  indebtedness  by  pay- 
ment of  a  less  sum  than  is  actually  due  is  governed  by  the  same  rules  as  other  eon- 
tractSj  when  based  on  a  sufficient  consideration.-" 

If  the  sum  due  is  in  dispute  or  unliquidated,  the  payment  of  a  sum  less  than 
that  claimed,  upon  condition  that  it  is  to  operate  as  full  payment,  is  a  good  accord 
and  satisfaction.''" 

If  there  be  a  sufficient  consideration,  it  is  immaterial  that  it  moves  to"*  or 
from^"  a  third  party,  if  at  the  request  of  a  party  to  the  accord.^'" 

Payments  made  under  an  agreement  void  for  want  of  consideration  (or  for 
other  reasons)  may  be  applied  on  the  dobt.°^ 

(§1)  C.  Fraud,  mistalce  and  duress?- — An  accord  and  satisfaction  may,  in 
a  court  of  law  or  in  equity,  be  set  aside  for  fraud  or  misrepresentation  in  the  execu- 
tion or  in  the  inducement  to  the  execution  of  the  contract."^  A  misrepresentation 
as  to  the  legal  effect  of  a  release,^*  or  as  to  its  contents  amounting  to   a  mere 


a4.  Engbretson  v.  Seiberling  [Iowa]  98  N. 
W.    319. 

25.  Ebert  v.  Johns,  206  Pa.  395,  55  A. 
1064.     And  see  1  Curr.  L,.  9,  n.   57. 

26.  Hanson  v.  McCann  [Colo.  App.]  76 
P.    983. 

27.  Fogil  V.  Boody  [Conn.]  56  A.  526. 
Evidence  held  insufficient  to  support  a  find- 
ing that  defendant  accepted  a  sum  less  than 
that  due  as  full  redemption  from  execution 
sale.  Wilson  v.  Eddy  [Iowa]  98  N.  W.  150. 
The  settlement  of  an  unliquidated  demand 
is  not  rendered  void  by  an  agreement  at  the 
time  that  the  amount  of  the  demand  ex- 
ceeded the  amount  to  be  paid  in  satisfaction 
thereof.  "Wheeler  v.  Baker  [Mich.]  93  N.  W. 
1069.     And  see  1  Curr.  L.  10,  n.  71. 

NOTE.  Disputed  claim:  Where  the  claim 
is  not  a  money  demand  or.  If  so,  Is  unliqui- 
dated, or  if  liquidated  is  doubtful  in  fact 
or  law,  any  sum,  no  matter  how  small,  given 
and  received  in  satisfaction  of  any  demand, 
no  matter  how  large,  will  legally  satisfy 
that  demand  as  a  compromise.  Bull  v.  Bull, 
43  Conn.  455;  Tuttle  v.  Tuttle,  12  Mete. 
[Mass.]  554,  46  Am.  Deo.  701;  Pierce  v. 
Pierce,  25  Barb.  [N.  T.]  243;  U.  S.  v.  Child, 
79  U.  S.  (12  Wall.)  232,  20  Law.  Ed.  360; 
Roach  V.  Gilmer,  3  Utah,  389.  The  adequacy 
of  the  consideration  will  not  in  such  case 
be  inquired  into  by  a  court  of  equity.  Reed 
V.  Bartlett,  19  Pick.  [Mass.]  273;  Union 
Bank  of  Georgetown  v.  Geary,  30  U.  S.  (6 
Pet  )  114,  8  Law.  Ed.  06.  Prom  note  to 
Fuller  V.  Kemp  (138  N.  T.  231,  33  N.  E.  1034) 
in  20  L.  R.  A.  785. 

NOTE.  Payment  on  compromise:  Money 
voluntarily  paid  on  the  compromise  of  a 
doubtful,  disputed  or  litigated  claim  can- 
not be  recovered  back.  Troy  v.  Bland,  58 
Ala.  197;  Stuart  v.  Lears,  119  Mass.  143; 
Brown  V.  Rich,  40  Barb.  [N.  T.]  28;  Gould 
V.  McFall,  118  Pa.  455,  12  A.  336,  4  Am.  St. 
Rep.  606.  From  note  on  "Recovery  of  Vol- 
untary Payments,"   94  Am.  St.   Rep.   424. 

as.  Headley  v.  Leavitt  [N.  J.  Err.  &  App.] 
65  A.  731.     See  1  Curr.  L.  9,  n.  57. 

29.  An  agreement  is  not  invalid  because 
stockholders  in  one  of  the  parties  are  to 
give  their  notes.  W.  F.  Taylor  Co.  v.  Balnes 
Grocery  Co.  [Tex.  Civ.  App.]  72  S.  W.  260. 
Where  one  accepts,  as  satisfaction  of  a  claim 
for  damages,  money  from  a  third  person,  it 
Is    Immaterial    whether   such   person  was   at 


the   time    his    agent.      Wagoner  v.    Silva,    139 
Cal.   559,    73   P.    433. 

30.  An  accord  between  plaintiff  and  a 
third  party,  and  a  satisfaction  moving  from 
the  third  party  to  the  plaintiff,  are  a  bar 
to  an  action,  if  the  defendant  authorized  or 
ratified  the  settlement.  A  plea  interposing 
such  a  defense  is  in  Itself  a  ratification. 
Chicago,  etc.,  R.  Co.  v.  Brown  [Neb.]  97  N. 
W.  1038. 

31.  Payment  of  a  less  sum  than  is  due 
on  a  promise  to  release  entire  claim,  dis- 
charges the  indebtedness  to  the  amount  of 
the  sum  paid  only.  Rotan  Grocery  Co.  v. 
Noble  [Tex.  Civ.  App.]  81  S.  W.  586.  A  pay- 
ment on  a  compromised  claim  discharges  the 
debtor  from  liability  pro  tanto,  though  the 
compromise  is  void.  Browne  v.  Fidelity  & 
Deposit  Co.  [Tex.]  80  S.  W.  593.  See  also  1 
Curr.  L.  11,  n.  92,  93. 

as.     See  1   Curr.  L.   10. 

S3.  Brundige  v.  Nashville,  etc.,  R.  [Tenn.] 
79  S.  W.  1027;  Id.,  81  S.  W.  1248.  A  release 
obtained  by  fraud  is  voidable.  Wheeler  v. 
Metropolitan  Stock  Exch.  [N.  H.]  56  A.  754. 
Agent  of  company  secured  release  by  fraud 
and  misrepresentation;  jury's  verdict  sus- 
tained by  the  evidence.  Clayton  v.  Consol. 
Traction  Co.,  204  Pa.  536,  64  A.  332.  A 
fraudulent  agreement  between  a  debtor  and 
a  single  creditor  renders  a  composition  void- 
able at  the  instance  of  the  other  creditors. 
Batchelder,  etc.,  Co.  v.  Whltmore  [C.  G.  A.] 
122  F.  355.  Where  a  release  of  damages  for 
injuries  was  obtained  by  fraud,  the  party 
giving  the  release  was  not  estopped  to  set 
up  the  fraud  by  accepting  employment  and 
wages  for  services,  such  employment  and 
wages  not  being  part  of  the  agreement  for 
a  release,  though  mentioned  when  the  re- 
lease was  given.  Coles  v.  Union  Terminal 
R.  Co.  [Iowa]  99  N.  W.  108.  A  compromise 
of  a  claim  for  damages  for  injury  secured 
from  the  Injured  man  while  still  under  the 
infiuence  of  opiates  and  in  great  pain,  after 
the  amputation  of  both  legs,  was  set  aside 
as  not  the  free  act  of  the  claimant.  Daven- 
port V.  Dubach  Lumber  Co.  [La.]  36  So.  812. 
False  representations  as  to  the  extent  of 
injuries,  made  for  the  purpose  of  inducing 
the  injured  person  to  execute  a  release,  con- 
stitute grounds  for  having  the  release  set 
aside.  Jones  v.  Gulf,  etc.,  R.  Co.  [Tex.  Civ. 
App.]    73   S.  W.   1082. 
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promise/'  will  not  render  it  void.  If  a  release  has  been  procured  by  fraud,  it  is 
not  necessary  for  the  plaintiff  to  pay  into  court  the  money  received  for  its  execu- 
tion in  order  to  have  it  set  aside.'"  If  a  release  is  not  supported  by  a  consider- 
ation, it  is  immaterial  whether  it  was  fraudulently  obtained,  or  whether  the  one 
giviiig  it  knew  its  contents.'' 

If  parties  act  under  a  mistake'*  or  misconception  of  rights,'"  the  accord  and 
satisfaction  may  be  set  aside.  But  a  mutual  mistake,*"  or  one  induced  by  negli- 
gence,*^ or  a  failure  to  draw  a  proper  inference  from  facts  communicated,*"  is  no 
ground  for  relief. 

Eestitution  is  necessary  when  an  accord  and  satisfaction  is  sought  to  be 
rescinded  on  the  ground  of  fraud  or  bad  faith.*' 

§  2.  Satisfaction  or  discharge.** — The  satisfaction  consists  in  the  perform- 
ance of  the  agreement  by  one  party  and  its  acceptance  by  the  other.  An  agree- 
ment for  an  accord  and  satisfaction,  which  has  never  been  executed,  is  ineffectual 
as  an  accord  and  satisfaction.*'  But  though  an  accord,  without  performance 
according  to  its  terms,  is  nonenforceable,*"  it  may  in  a  proper  case  become  available 
as  an  equitable  defense.*'  A  tender  of  satisfaction  is  not  sufiBcient.**  Prior  claims 
are  presumed  to  be  included  in  a  settlement.*"  But  claims  not  sued  on  and  not 
included  in  a  settlement  may  be  subsequently  sued  on.""  A  release  in  general  terms 
of  aU  claims  for  personal  injuries  will  include  an  injury  not  known  to  exist  when 
the  release  was  given."^ 

§  3.  Pleading,  issues,  and  proof.^" — An  accord  and  satisfaction  cannot  be 
proven  under  a  general  denial,  but  must  be  specially  pleaded.*'     Where,  after  suit 


34,  S5.  Jackson  v.  Pa.  R.  Co.,  69  N.  J.  Law, 
79,   54  A.   532. 

36.  Jones  v.  Gulf,  etc.,  R.  Co.  [Tex.  Civ. 
App.]    73   S.  W.   1082. 

37.  Wooaall  V.  Pac.  M.  %..  Ins.  Co.  [Tex. 
Civ.    App.l    79    S.    W.    1090. 

.38.  Mistake  of  law  and  fact — Surprise. 
Order  of  United  Commercial  Travelers  v. 
McAdam   [C.  C.  A.]   125  P.  358. 

39.  A  compromise  agreement  in  a  mort- 
gage foreclosure  suit,  vacated  because  en- 
tered into  0"wing  to  a  mutual  mistake  or 
misconception  of  the  rights  of  the  par- 
ties. N.  Y.  Security  &  T.  Co.  v.  Shoenberg, 
89  N.   T.   S.   14. 

40.  Russell  V.  Stevenson  [Wash.]  75  P. 
627.  A  settlement  made  in  ignorance  of  the 
existence  of  certain  assets,  held  to  bar  a 
party  to  the  settlement  from  participation 
in  those  assets.  Dorman  v.  Dorman  [Mass.] 
69  N.  E.   1043. 

41.  One  who  signs  a  written  release,  with- 
out reading  it  when  he  might  have  done 
so,  will  be  held  to  have  executed  it  with 
full  knowledge  of  its  contents.  Atchison, 
T.  &  S.  P.  R.  Co.  v.  Vanordstrand,  67  Kan. 
386,    73    P.    113. 

42.  Daly  v.  Busk  Tunnel  R.  Co.  [C.  C.  A.] 
129    P.    513. 

43.  Johnson  v.  Shreveport  Waterworks 
Co.,  109  La.  268,  33  So.  309.  In  an  action  to 
set  aside  an  agreement  of  settlement,  it  is 
necessary  to  restore  or  offer  to  restore  what 
has  been  received  thereunder;  not  so  where 
one  party  has  secured  an  unwarranted  credit 
by  fraud.  Price  v.  Stout,  84  App.  Div.  334, 
82   N.   T.    S.    935. 

44.  See  1  Curr.  L.  11. 

45.  Prest  v.  Cole,  183  Mass.  283,  67  N.  E. 
246.  Evidence  held  to  show  that  an  agree- 
ment   to    settle   was    abandoned,    and    hence 


defense  was  not  good.  Seattle  Brew.  & 
Malt.  Co.  v.  Donofrlo  [Wash.]  74  P.  823. 
Settlement  null  if  abandoned.  Magee  v.  Ver- 
ity.  97  Mo.   App.    486,   71    S.  W.    472. 

46.  Zucca  v.   Kuhne.  84  N.  T.  S.  181. 

47.  Headley  v.  Leavitt  [N.  J.  Err.  &  App.] 
55  A.    731. 

48.  Prest  V.  Cole,  183  Mass.  283,  67  N.  E. 
246. 

49.  Upton  V.  Adeline  Sugar  Factory  Co., 
109  La.  670,  33  So.  725;  Mullins  v.  Vanarsdall, 
25  Ky.  L.  R.  1979,  79  S.  W.  224.  In  an  ac- 
tion by  an  assignee  to  recover  for  work 
done  under  a  contract,  defendant  could  not 
set  up  alleged  defects  in  the  work,  after 
having  made  a  settlement  with  the  con- 
tractor subsequent  to  the  assignment  of  the 
claim,  the  defects  being  apparent  when  the 
settlement  was  made.  Pisani  v.  Jordan,  85 
N.    T.    S.    375. 

50.  Vanuxem  v.  N.  T.  Life  Ins.  Co.,  122 
P.  107.  Equitable  title  to  land,  in  a  son, 
under  a  trust  deed  from  his  father,  held 
not  to  be  released  by  an  agreement  where- 
by the  son  released  all  claims  or  demands 
against  his  father.  Suit  v.  Suit,  97  Md.  539, 
55  A.   382. 

51.  Quebe  v.  Gulf,  etc.,  R.  Co.  [Tex.  Civ. 
App.]    77    S.   W.    442. 

52.  See  1  Curr.  L.  12. 

53.  Pogll  V.  Boody  [Conn.]  56  A.  526;  Ely 
V.  Ely  [N.  J.  Law]  56  A.  246.  Release  of- 
fered in  evidence — not  pleaded  in  answer. 
Rosenthal  v.  Rudnlck,  84  App.  Div.  611,  82 
N.  T.  S.  1004.  Evidence  of  a  release  admit- 
ted under  general  issue;  but  this  was  before 
the  adoption  of  a  rule  requiring  all  affirma- 
tive defenses  to  be  set  forth  In  a  notice 
attached  to  the  plea.  Cleveland,  v.  Roths- 
child [Mich.]  94  N.  W.  184.  Defense  to  an 
action  of  trespass  that  plaintiff  settled  with 
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3  Cur.  Law. 


is  brought,  a  settlement  is  arranged,  which  defendant  refuses  to  carry  out,  plaintiff 
cannot  set  up  the  settlement  in  a  supplemental  complaint.^*  Fraud  cannot  be 
pleaded  generally.     Facts  sufficient  to  constitute  it  must  be  set  out.°' 

The  defense  of  accord  and  satisfaction  must  be  clearly  established,"'  but  when 
shown  to  have  been  made,  the  burden  is  upon  the  party  seeking  to  avoid  its  effect, 
and  have  it  set  aside,  to  show  the  necessary  facts."'  Fraud"*  or  mistake"®  must  be 
established  by  "clear  and  satisfactory"  proof. 

Parol  evidence  is  admissible  to  show  the  inducements  offered  to  secure  the 
execution  of  a  release,""  but  not  to  vary  or  contradict  its  terms  by  showing  an  oral 
contemporaneous  agreement."'^  A  written  instrument  which  is  a  mere  receipt  and 
not  a  release  may  be  modified,  explained  or  contradicted  by  parol  evidence.** 

Fraud  and  knowledge  are  questions  for  the  jury."* 


5  1.  Nature  of  Remedy  and  Jarlsdlctlon  of 
Conrta   (24). 

§  2.  Feraona  Liable  and  Entitled  to  Ac- 
counting (26). 

§  3.  Procedure  Before  Reference  or  TVlth- 
out  Reference  (26). 


ACCOUNTING,  ACTION  FOR. 

Reference    and    Proceedings    Thereon 
Proceedings  on  Coming  in  of  Report 


§  4. 
(27). 

§  5. 
(27). 


§  1.     Nature   of  remedy  and  jurisdiction  of   courts.'^* — The    complexity   of 
the  accounts  between  the  plaintiff  and  defendant,""  the  plaintiff's  need  of  a  dis- 


defendant's  co-trespasser  Is  Inadmissible  un- 
der the  general  Issue.  Sunlin  v.  Skutt  [Mich.] 
94  N.  "W.  733.  Leave  to  file  supplemental 
answer  setting  up  accord  and  satisfaction 
granted  on  condition  of  payment  of  costs. 
Piokrell  v.  Mendel,  87  App.  DIv.  163,  84  N. 
T.  S.  70.  Where  a  compromise  agreement  In 
a  former  ejectment  suit  Is  relied  on  as  equi- 
table .estoppel.  It  should  be  pleaded  In  the 
answer  and  passed  on  by  the  court.  Tarpey 
V.  Madsen,   26  Utah,  294,  73  P.  411. 

54.  The  reason  Is  that  the  settlement  Is 
a  different  and  subsequent  cause  of  action. 
Smith  V.  Bach,  82  App.  Dlv.  608,  81  N.  T. 
S.   1057. 

55.  Eeply  held  demurrable.  Zeller  v.  Zel- 
ler  [Ind.  App.]  69  N.  E.  468. 

56.  Evidence  held  not  to  establish  accord 
and  satisfaction.  Terry  &  T.  Const.  Co.  v. 
Leeson,  84  N.  T.  S.  267.  Evidence  held  In- 
Bufflcient  to  show  an  accord  and  satisfaction. 
Headley  v.  Leavitt  [N.  J.  Bq.]  57  A.  510. 
Evidence  held  to  show  a  voluntary  settle- 
ment of  a  suit.  Dr.  Shoop  Family  Medicine 
Co.  V.  Sohowalter  [Wis.]  98  N.  W.  940.  Evi- 
dence held*  to  show  a  compromise  of  differ- 
ence's and  settlement.  Huntington  Malleable 
Iron  Co.  V.  Bills,  21  Pa.  Super.  Ct.  556.  Evi- 
dence in  a  building  association  foreclosure 
suit  held  to  show  a  complete  accord  and 
satisfaction  after  ^the  decree.  Daily  v.  Sag- 
inaw B.  &  D.  Ass'n  [Mich.]  95  N.  W.  326. 
Directive  verdict  for  defendant  on  issue  of 
accord  and  satisfaction  held  error,  as  a  con- 
ditional receipt  In  full,  and  evidence  In  re- 
gard thereto  did  not  establish  an  accord 
and  satisfaction,  Marshall-Wells  Hardware 
Co.  V.  Moody  [Minn.]  99  N.  W.  356.  Where 
It  was  claimed  that  a  maker  had  been  re- 
leased from  liability  on  notes  by  forfeiting  a 
sum  paid  for  stock,  the  release  was  not  es 
tablished  by  a  declaration  of  the  payee  that 
he  was  ahead  $300  while  the  maker  "was 
out  of  the  mill  business,"  there  being  no 
surrender  of  the  notes   or   consideration   for 


the  alleged  release.     Furber  v.  Fogler,  97  Me. 
585,   55  A.   514. 

67.     Linton  v.  Cathers  [Neb.]   97  N.  W.  799. 

58.  Nothing  short  of  clear  and  satisfac- 
tory evidence  of  fraud  or  mistake  will  justi- 
fy setting  aside  an  executed  settlement  of 
differences  between  parties.  Fletcher  v. 
Whitlow,  Lake  fe  Co.  [Ark.]  79  S.  W.  773. 
Evidence  held  not  to  support  finding  of  fraud. 
Burnham  v.  Burnham,  119  Wis.  509,  97  N.  W. 
176.  Mere  kindness  towards  the  debtor  is 
not  of  itself  evidence  of  fraud.  Ely  v.  Ely 
[N.  J.  Law]  56  A.  246.  Evidence  sufficient 
to  show  compromise  fairly  made.  Johnson  v. 
Shreveport  Waterworks  Co.,  109  La.  268,  33 
So.  309.  Evidence  held  to  sustain  claim  that 
release  was  obtained  by  fraud  and  collusion. 
Mullaney  v.  Mullaney  [N.  J.  Err.  &  App.]  54 
A.  1086.  Where  fraud  in  the  execution  of  a 
release  is  alleged,  evidence  that  the  one  ex- 
ecuting It  did  not  understand  its  contents, 
and  of  the  maker's  physical  and  mental  con- 
dition, Is  admissible.  Galloway  v.  San  An- 
tonio &  G.  R.  Co.  [Tex.  Civ.  App.]  78  S  W. 
32. 

59.  The  burden  of  showing  a  material 
mistake  rests  upon  the  party  who  asserts 
It  and  it  must  be  made  out  by  clear  and  sat- 
isfactory proof.  Relmer  v.  Green  Room 
Club,    84   N.    T.   S.   561. 

60.  Jones  v.  Gulf,  etc.,  R.  Co.  [Tex.  Civ. 
App.]   73   S.  W.  1082. 

61.  Atchison,  etc.,  R.  Co.  v.  Vanordstrand, 
67  Kan.   386,  73  P.   113. 

62.  Kamp  v.  Raymond,  175  N.  T.  102,  67 
N.   E.    113. 

63.  Ind.,  D.  &  W.  R.  Co.  v.  Fowler,  201 
111.  152,  66  N.  B.  394.  Question  of  good  faith 
in  making  settlement  for  the  jury.  City  of 
N.  T.  v.  Baird,  176  N.  T.  269,  68  N.  E.  364. 
Fraud  alleged  In  procuring  a  release  in  per- 
sonal injury  suit.  Court  refused  to  pass  on 
question.  Griffln  v.  Southern  R.,  66  S.  C. 
77,    44  S.    B.  -562. 

64.  See  1  Curr.  Ij.  13. 


3  Cur.  Law. 
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covery  and  the  mutuality  of  their  accounts,*'  and  the  existence  of  a  fiduciary 
or  partnership  relation,  are  given  as  grounds  for  a  bill  in  equity  for  an  accounting, 
although  the  validity  of  the  first  two  grounds  mentioned  has  been  much  impaired 
by  the  modern  practice  of  reference  for  the  examination  of  accounts."^  No  right 
to  maintain  a  bill  in  equity  for  an  accounting  results  from  the  fact  that  a  claim 
contains  many  items,"'  that  the  plaintifE  does  not  know  how  much  he  is  entitled 
to,'®  that  there  are  set-offs,''"  or  that  the  claim  is  for  a  share  of  profits  in  a  case 
where  there  was  no  complication  or  fiduciary  obligation,'^  or  where  the  accounts 
are  all  on  one  side  and  no  discovery  is  sought/^  A  claim  for  a  definite  sum  as 
the  price  of  an  interest  in  a  business  sold  by  one  partner  to  another  cannot  be 
recovered  by  a  bill  for  an  accounting^'  A  bill  for  the  sole  purpose  of  redeeming 
a  pledge,'*  or  of  obtaining  a  discovery,'"  cannot  be  maintained,  nor  will  it  be 
allowed  where  there  is  an  adequate  remedy  at  law."  Delay  in  bringing  a  suit 
to  settle  a  partnership  business  may  result  in  an  equal  division  of  the  costs,"  or, 
in  some  cases,  cause  the  claim  to  be  barred  by  the  statute  of  limitations."  The 
right  to  a  bill  for  an  accounting  may  also  be  lost  by  an  acceptance  and  settlement 
of  an  account  rendered  in  the  absence  of  fraud,  accident  or  mistake,"  or,  in 


65.  EHlson  v.  Dunlap,  2B  Ky.  lu  B.  1495, 
78  S.  W.  155.  The  jurisdiction  of  equity 
over  matters  of  account  Is  based  on  the 
complicated  character  of  the  account,  the 
need  of  discovery  and  the  existence  of  a 
fiduciary  or  trust  relation.  Graham  v.  Cum- 
mings,  208  Pa.  516,  57  A.  943;  Alexander  v. 
Mason,  125  F.  830.  Defendant  had  received 
many  promissory  notes  for  collection  ■which 
were  for  the  most  part  paid  In  kind,  which 
had  to  be  converted  by  him  into  cash.  Ir- 
vine V.  Epstein  [Fla.]  33  So.  1003.  Debts 
were  sums  received  for  the  sale  of  land,  and 
the  credits  payments  for  land,  taxes  and 
other  purposes.  McCllntock  v.  Thweatt,  71 
Ark.  323,  73  S.  "W.  1093. 

66.  -Sprigg  V.  Com.  Title  Ins.  &  Trust  Co., 
206   Pa,    548,   56   A.    33. 

6T.  Lee  V.  Washburn,  80  App.  Dlv.  410, 
80   N.  Y.  S.    1040. 

See  Heference,  2  Curr.  Law,  1484.  Al- 
though the  modern  practice  In  law  courts  of 
referring  complicated  cases  to  referees  and 
of  allowing  Interrogatories  to  the  opposing 
party  before  trial  obviates  the  necessity  of  a 
bill  in  equity  on  the  first  two  grounds.  Lee 
V.  "Washburn,  80  App.  Div.  410,  80  N.  T.  S. 
1040. 

Notet  An  accounting  may  be  had  In 
equity  by  one  partner  against  the  other 
without  'a  final  winding  up  or  dissolution 
(Miller  v.  Freeman,  51  L.  H.  A.  504,  111  Ga. 
654,  36  S.  E.  961),  and  creditors  for  whose 
benefit  an  assignment  has  been  made  are 
entitled  at  all  times  to  be  informed  of  the 
progress  of  affairs  (State  v.  Johnson,  103 
Wis.  591,  79  N.  W.  1081,  51  L.  R.  A.  33), 
and  upon  the  voluntary  dissolution  of  a 
building  association,  the  principle  of  ac- 
counting with  members  is  the  same  w^heth- 
er  the  association  be  solvent  or  Insolvent 
(People's  BIdg.  &  L.  Ass'n  v.  McPhilamy,  81 
Miss.    61,    32   So.    1001,    59    L.   R.   A.    743). 

68.  American  Spirits  Mfg.  Co.  v.  Easton, 
120  F.  440.  Where  a  president  of  a  corpora- 
tion was  to  receive  25  per  cent  of  the  net 
profits  as  a  part  of  his  salary  after  divi- 
dends had  been  set  aside,  alleged  that  In 
ascertaining  such  profits  the  Inventory  was 
Improperly  taken,  a  bill  for  an  accounting 
did    not    state    a    cause    of    action    therefor, 


the  items  being  neither  numerous  nor  tech- 
nical. De  Bevoise  v.  H.  &  W.  Co.  [N.  J. 
Eq.]   58  A.  91. 

69.  Com.    Trust   Co.    v.    Frick,    120   F.    688. 

70.  PoUak  v.  H.  B.  Claflin  Co.,  138  Ala. 
644,   35   So.  645. 

71.  Oden  v.  Lockwood,  136  Ala.  514,  33  So. 
895;  Hart  v.  Garrett  Co.,  87  App.  Dlv.  536, 
84   N.    T.    S.    774. 

Contra.  McMurtle  V.  Guller,  183  Mass.  451, 
67  N.   E.   358. 

72.  A  bill  in  equity  for  an  account  was 
not  the  appropriate  remedy,  and  an  action 
was  properly  brought  at  law  for  money  had 
and  received.  Graham  v.  Cummings,  208 
Pa.  516,   57  A.   943. 

73.  Robinson  v.  McGinty,  84  App.  Dlv. 
639,  82  N.  T.  S.  736. 

74.  A  president  of  a  corporation  had 
pledged  stock  thereto  as  security  for  a  loan. 
He  claimed  salary  due  to  the  amount  of  the 
loan,  on  account  of  error  in  determining  it 
because  of  the  Inventory  being  improperly 
taken.  De  Bevoise  v.  H.  &  W.  Co.  [N.  J.  Eq.] 
58  A.   91. 

75.  De  Bevoise  V.  H.  &  W.  Co.  [N.  J.  Eq.] 
58  A.   91. 

76.  An  insurance  company  insured  em- 
ployers against  liability  to  their  employes; 
the  premiums  to  be  determined  from  the  pay 
roll.  An  estimate  was  made  in  the  begin- 
ning and  premiums  paid  thereon,  differences 
to  be  adjusted  at  the  end  of  the  year  by  re- 
bate or  additional  payment.  The  employers 
refused  to  make  a  statement  in  regard  to 
their  pay  roll  at  the  end  of  the  year,  claim- 
ing they  were  no  greater  than  the  estimated 
amount.  A  bill  for  an  accounting  would  not 
lie  because  under  statutes  they  could  be 
compelled  to  produce  their  books.  London 
G.  &  A.  Co.  V.  Doyle,  130  F.   719. 

77.  Dyer  v.  Ballinger,  24  Ky.  L.  R.  1918, 
72  S.  W.    738. 

78.  Statute  begins  to  run  from  last  item 
of  a  mutual  account  (Wagener  v.  Steele,  117 
Ga.  145,  43  S.  E.  403),  or  against  a  suit  for 
partnership  accounting,  from  the  time  the 
business  was  closed  up  (Weber  v.  Zacharl- 
as,  105   111.  App.   640). 

79.  Ranald  S.  S.  Co;  v.  Wesenberg  &  Co., 
12?   F.    969. 
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Louisiana,  by  an  "authentic  act."'°  The  right  cannot  be  used  as  a  defense  to 
an  action  upon  a  promissory  note,'^  or  in  an  'equitable  proceeding  as  basis  for  a 
cross  bill  by  a  person  not  a  necessary  party  to  the  suit.^^  Statutory  actions  of 
account  between  oflScers  of  corporations  do  not  apply  to  foreign  corporations  in 
the  absence  of  special  provision  to  that  effect.*^  In  Alaska,  as  in  Missouri  and 
Maine,  when  a  partner  dies  the  probate  court  has  exclusive  jurisdiction  of  an 
action  foe  an  accounting  against  his  estate.'* 

§  2.  Persons  liable  and  entitled  to  accounting. ^^ — Liability  of  particular 
classes  of  persons  to  account  is  specifically  treated  in  appropriate  titles.*"  Trustees 
and  other  fiduciaries  may  be  compelled  to  account  by  a  bill  in  equity.*'  Partners 
'have  the  same  remedy  against  each  other*'  after  the  cessation  of  the  dealings  in 
which  they  were  jointly  interested,*'  and  before  their  account  has  been  stated.®" 
A  person  by  fraudulent  conspiracy  with  one  partner  getting  possession  of  the 
assets  of  the  firm  may,  together  with  the  fraudulent  co-partner,  be  compelled  to 
account."^ 

§  3.  Procedure  before  reference  or  without  reference:'^  Parties?^ — -A  bill  for 
an  account  against  different  parties  on  different  causes  of  action  is  demurrable,"* 
as  is  a  bill  seeking  to  review  a  consent  decree  for  alimony."^  A  bill  for  an 
accounting  for  the  removal  of  a  trustee  appointed  in  a  suit  for  divorce  and  seek- 
ing to  review  a  consent  decree  for  alimony  and  for  adjustment  of  certain  partner- 
ship matters  between  the  parties  is  multifarious.'" 

Pleading  and  evidence.^'' — Complainant  in  a  bill  for  an  accounting  must  allege 
that  something  is  due  him."*  If  the  bill  demands  an  account  on  the  ground  of 
a  partnership  only,  it  cannot  be  maintained  on  any  other  theory."'  Debts  due 
from  plaintiff  to  defendant  in  an  action  on  an  alleged  mutual  account  need  not 
be  pleaded  with  the  same  particularity  as  debts  due  from  defendant  to  plaintiff 
for  which  recovery  is  sought.^  An  account  rendered,  not  objected  to  within  a 
reasonable  time,  is  prima  facie  correct.''  The  report  of  a  corporation  expert, 
incorporated  in  the  records  of  the  corporation,  is  not  competent  evidence  of  the 
value  of  its  stock.* 


80.  Glennon  v.  Vatter,  109  La.  942,  33  So. 
930. 

81.  Herbert  Kraft  Co.  v.  Bryan,  140  Cal. 
73,   73  P.   745. 

82.  Memphis  News  Pub.  Co.  v.  Southern 
R.  Co.,  110  Tenn.  6S4,   75   S.  "W.   941. 

83.  Miller  v.  Quincy,  8S  App.  Div.  529,  85 
N.  T.  S.  310. 

84.  Estorly  v.   Rua    [C.   C.   A.]    122   F.    609. 

85.  See  1  Curr.  L.  314, 

86.  See  Estates  of  Decedents,  1  Curr. 
L..  1090;  Guardianship,  2  Curr.  L.  148;  Trusts, 
2  Curr.  L.  1924,  etc. 

87.  Deoell  V.  Hazlehurst  O.  M.  &  F.  Co. 
[Miss.]  35  So.  761;  Jordan  v.  Underhlll,  91 
App.  Div.  124,  86  N.  T.  S.  620;  Hotel  Register 
Co.  V.  Osborne,  84  App.  Div.  307,  82  N.  T.  S. 
609.  Pretended  joint-purchaser  getting  se- 
cret commission.  Gates  V.  Paul,  117  Wis. 
170,  94  N.  W.  55.  Defendant  received  a 
fund  to  Invest  in  business  turning  over  part 
of  profit.  Rogers  v.  Wheeler,  89  App.  Div. 
435,  85  N.  T.  S.  981. 

88.  Adams  v.  Blwood,  176  N.  T.  106,  68 
N.  E.  126;  Tregea  v.   Mills   [Wyo.]   72  P.  578. 

89.  Bluntzer  v.  Hirsoh  [Tex.  Civ.  App.]  75 
S.  W.  326. 

90.  Schulslnger  v.  Blau,  84  App.  Div.  390, 
!?2  N.  T.  S.   686. 


91.  Green  v.  Tuchner,  87  App.  Div.  314, 
84  N.  Y.  S.  345.  Where  a  patentee  gave  a 
manufacturer  the  right  to  manufacture  the 
article,  he  to  receive  a  royalty,  and  a  large 
number  of  the  articles  had  been  manufac- 
tured and  an  accounting  for  the  royalties 
refused,  held,  the  contract  did  not  create  a 
partnership  or  Joint  adventure  or  any  rela- 
tion which  justified  an  application  to  re- 
quire the  manufacturer  to  account  in  equity. 
Henderson  v.  Dougherty,    88  N.  T.  S.  665 

92,  93.     See  1  Curr.  L.  14. 

94.  Case  v.  N.  T.  Mut.  S.  &  L.  Ass'n  88 
App.    Div.    538,    85    N.    T.    S.    104. 

95.  A  bill  for  an  accounting,  for  the  re- 
moval of  a  trustee  appointed  in  a  suit  for 
divorce  and  seeking  to  review  a  consent 
decree  for  alimony.  Is  demurrable  as  the 
consent  decree  was  not  subject  to  attack. 
Bonney  v.   Lamb   [111.]   71  N.  B.  375. 

00.     Bonney    v.    Lamb    [111.]    71    N    E     375 
97.     See  1  Curr.  L.  14. 

Gould  V.  Barrow,  117  Ga.  458,   43  S.  E. 


98 
702. 
99 


Kirkwood  v.   Smith,   82  App.  Div     411 

81  N.  T.  S.   891. 

1,  2.     Wagoner   v.   Steele,    117   Ga.    145     43 
S.    E.    403. 

3.     Reilly    v.    Freeman,    84    App.    Div     433 

82  N.    Y.    S.    929 
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Judgment  or  decree.* — After  stating  the  account,  a  court  of  equity  will 
enforce  a  settlement  without  requiring  the  prevailing  party  to  bring  suit,"  and, 
besides  distributing  a  fund  in  court,  may  order  a  partner  to  account  for  commis- 
sions he  has  received  for  the  firm.*  Where  the  bill  of  complaint  and  the  evi- 
dence indicate  that  there  were  no  profits,  it  is  error  to  order  the  defendant  to 
account.'  Instead  of  appointing  a  receiver,  the  court  may  accept  a  bond  with 
sureties  from  defendant,  conditioned  to  comply  with  any  order  of  the  court.' 

§  4.  Reference  and  proceedings  thereon. — If  the  defendant  denies  the  right 
to  an  accounting,  one  should  not  be  ordered  except  after  hearing  by  an  interlocu- 
tory decree.' 

Stating  the  account;  items. ^° — The  time  of  the  final  accounting  in  the  suit 
is  the  time  up  to  which  the  accounting  should  be  made.^^  In  an  accounting  of 
the  holder  of  land,  the  respondent  should  be  allowed  interest  upon  money  right- 
fully expended  by  him  to  take  up  prior  mortgages.*^  If  a  partner  contributes 
to  the  firm  the  use  of  real  property,  taxes  upon  that  property  are  not  chargeable 
to  the  firm.^' 

§  5.  Proceedings  on  coming  in  of  report.^*  Where  the  reference  to  a  mas- 
ter for  an  accounting,  the  investigation,  his  report,  and  the  confirmation  thereof, 
all  occurred  within  two  hours,  while  the  dealings  covered  more  than  six  j'ears,  the 
ease  will  be  sent  back  for  a  proper  trial.^^ 

ACCOTTBTTS  STATED  AND  OPEN  ACCOUNTB. 


S  1.     Nntiire   and  GIIcineotH   of  tbe    Several        %  3.     Tleiiieclfea  on  Acconnt  8tiitcd  (20). 
Klndn  of  AcconntB  (27).  5  4.     Remedies  on  Open  Accounts  CSl). 

§  2.     Bindiner  Ettect,  Rlshts  and  liiubillties 
(20). 

§  1.  Nature  and  elements  of  the  several  hinds  of  accounts.^' — To  make  an 
account  stated,  there  must  be  a  mutual  agreement  between  parties  and  an  assent 
to  the  account  as  rendered,^'  based  on  previous  dealings  and  transactions  between 


4.  See  1  Curr.  L..  15. 

5.  Yarwood  v.  BUllngs,  31  Wash.  542,  72 
P.    104. 

e.  McGinn  v.  Benner.  22  Pa.  Super.  Ct. 
134. 

7.  Merrill  v.  Miller,  28  Mont.  134,  72  P.  423. 

8.  Gary  Bros.  v.  Dalhoff  Const.  Co.,  126 
P.    584. 

Auditor's  fee  may,  under  statute,  be  ap- 
portioned between  the  parties.  Moore  v. 
Dieken.son,  117  Ga.  887,  43  S.  B.  241.  Where 
one  owned  patents  for  the  manufacture  of 
powder  and  induced  another  to  furnish  cap- 
ital for  manufacturing,  and  each  party  kept 
the  property  invested  in  their  respective 
names,  and  the  party  who  furnished  the 
capital  sold  the  entire  assets  to  a  new  cor- 
poration, in  an  action  for  an  accounting, 
evidence  held  InsufHoient  to  show  that  the 
one  who  negotiated  the  sale  had  by  false 
representations  deceived  the  other  as  to  the 
consideration  he  was  to  receive  for  the  p=it- 
ents.  Volney  v.  Nixon  [N.  J.  Eq.]  58  A.  75. 
In  an  action  for  an  accounting  for  brokers 
commissions,  evidence  held  to  show  that  the 
broker  was  entitled  to  recover  a  certain 
amount.  James  Stewart  &  Co.  v.  Clark  [La.] 
36  So.  340. 

9.  Diehl  V.  Dreyer,  84  App.  Div.  247,  82 
N.  ir.  S'.  770:  Weldon  v.  Brown,  84  App.  Div. 
482,    82  N.   T.    S.   1051. 

10.  See  1  Curr.  L.  15. 


11.     Standard  Fireprooflng  Co.  v.  St.  Louis 
B.  M.   F.   P.   Co.,   177  Mo.    559,   76   S.   W.   1008. 
Natter  v.  Turner  [N.  J.  Bq.]   55  A.  850. 
Hart  V.   Hart,   117  Wis.    639,    94   N.   W. 


12. 
13. 

890. 
14. 
15. 
16. 
17. 


See  1  Curr.  L.   15. 

Diggs  V.  Ingersoll  [Miss.]  34  So.  225. 

See  1  Curr.  L.  15. 

Moore  v.  B.  Holdoway  &  cio..  138  Ala. 
44S,  35  So.  453.  To  constitute  an  account 
stated,  there  must  be  a  mutual  agreement 
as  to  the  balance  struck  upon  a  final  ad- 
justment of  the  whole  account.  Hall  v.  New 
York  Brick  &  Pav,  Co.,  88  N.  Y.  S.  582.  In 
order  to  constitute  an  account  stated,  there 
must  be  either  an  express  or  Implied  admis- 
sion of  a  balance  due.  Statement  of  balance 
due  in  presence  of  debtor  without  objection 
by  him  constitutes  admission.  Forbes  v. 
Wheeler,  39  Misc.  638.  80  N.  Y.  S.  373;  Har- 
rison V.  Henderson,  67  Kan.  202,  72  P.  878. 
In  stating  an  account  the  minds  of  the  par- 
ties must  meet  and  the  account  be  under- 
stood to  be  a  final  adjustment.  Halsh  v. 
Dillon  [Neb.]  98  N.  W.  818.  An  account  stat- 
ed must  be  agreed  upon  by  the  parties  as 
correct.  Wheeler  v.  Baher  [Mich.]  93  N.  W. 
1069.  In  an  action  to  recover  commissions 
for  sale  of  packed  salmon,  evidence,  corre- 
spondence relative  thereto,  held  sufficient  to 
show  an  account  stated,  (jorman  v.  McGow- 
an    [Or.]    76   P.    769.      In   an   action   bv  .in   as- 
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the  parties,^'  and  lapon  a  sufficient  consideration.^"  It  need  not  be  in  writing 
in  the  absence  of  statute.^"  Accounts  in  a  bank  pass  book  with  vouchers  returned 
is  an  account  stated.''^  The  failure  to  object  to  an  account  rendered  within  a 
reasonable  time  is  an  admission  of  its  correctness/^  as  where  a  depositor  receives 
his  bank  book  duly  balanced  and  canceled  checks,^'  unless  sent  to  one  who  has 
never  had  any  dealings  with  the  sender/*  or  the  party  sought  to  be  charged  is 
not  made  a  party  to  the  account.^"  A  party  to  whom  an  account  is  sent  is  giv^n 
a  reasonable  time  in  which  to  examine  and  object  thereto,  and  what  is  a  reason- 
able time  depends  on  the  usual  course  of  business  between  the  parties  and  is  a 
question  of  law."'  The  mere  silence  of  an  administrator,  when  an  account  against 
his  intestate  is  presented,  does  not  authorize  an  inference  that  he  has  thereby 
stated  the  account  and  relieve  the  claimant  from  establishing  it  in  the  usual 
way  or  put  upon  the  estate  the  burden  of  affirmatively  establishing  mistake  or 
error.^^     A  statement  of  a  sum  which  will  be  accepted  in  compromise  is  not  an 


signee  of  an  account  for  labor  and  materials, 
testimony  by  the  assignor  that  he  present- 
ed the  bill  and  the  defendant  said  he  would 
send  a  check,  which  was  denied  by  the  de- 
fendant, is  insufficient.  Muller  v.  S.  Aron- 
aon  &  Co.,   &8  N.  T.  S.  1006. 

Note:  Primarily  and  originally  an  account 
stated  was  an  agreement  between  persons 
who  had  had  previous  transactions,  fixing 
the  amount  due  in  respect. thereto,  and  prom- 
ising payment  (Zacarino  v.  Pallotti,  49  Conn. 
36),  but  the  courts  have  drifted  away  from 
the' original  standard  and  it  is  held,  that  an 
express  promise  of  payment  is  not  neces- 
sary (Claire  v.  Claire,  10  Neb.  54);  other- 
wise where  one  partner  rendered  account 
to  another  on  dissolution  (Killam  v.  Pres- 
ton, 4  Watts  &  S.  [?a.]  15).  There  must, 
however,  be  an  absolute  acknowledgment 
of  a  certain  sum  due  (Stenton  v.  Jerome,  54 
N  T  480,  and  cases  cited  in  note  to  Lock- 
wood  V.  Thome,  11  N.  T.  170,  62  Am.  Dec. 
81)  A  promise  by  a  landlord  to  repay  a 
tenant  out  of  the  next  month's  rent,  moneys 
expended  for  repairs  is  an  account  stated 
(Seago  V.  Deane,  4  Bing.  459).  For  an  ex- 
haustive collection  of  illustrations  see  note 
to  Vanbebber  v.  Plunkett  [Or.]  27  L.  B.  A. 
811  The  balance  must  be  definitely  fixed 
(State  V.  Hartman  Steel  Co.,  51  N.  J.  Law, 
446).  An  account  stated  may  be  oral  (Wat- 
kins  V  Ford,  69  Mich.  357;  James  v.  Fel- 
lowes,  20  La.  Ann.  116.  Contra,  Wood  v. 
Gault,  2  Md.  Ch.  433).  There  may  be  an 
account  stated  between  banker  and  depositor 
(Weisser's  Adm'rs  v.  Denison,  10  N.  T.  76. 
Partners  (Cochrane  v.  AUen,  58  N.  H.  250). 
Broker  and  customer  (Lawson  v.  Doug- 
lass 43  N  T.  St.  Rep.  356).  Attorney  and 
olleAt  (Wharton  v.  Cain,  50  Ala.  408;  Gruby  v. 
Smith,  13  111.  App.  43).  Public  officers  (Mil- 
waukee County  Sup'rs  v.  Hackett,  21  Wis. 
613  Contra.  Lott  v.  Mobile  County,  79  Ala. 
69)'  Trustee  and  cestui  que  trust  (Roper 
V  HoUand,  3  Adol.  &  El.  99).  Guardian  and 
wa7d  (Drlggs  v.  Garretson,  25  N.  J.  Bq.  178); 
^r  work  ffd  labor  done  (McParland  v.  Cut- 
ter 1  Mont.  383).  Retention  of  rendered 
account  for  an  unreasonable  time  (Greene  v. 
Harris  U  R-  I-  5;  Freeland  v.  Heron,  7 
rranch  fU  S.]  147;  Wiggins  v.  Burkham, 
1 0  Wan  rU.  S.]  129),  and  what  constitutes 
an  unreasonable  time  depends  on  the  cir- 
cumstances or  the  previous  dealings  between 
the  parties   (Bruen  v.  Hone,   2  Barb.   [N.  T.] 


586;  Freas  v.  Trultt,  2  Colo.  489).  Whether 
a  conversation  is  sufficient  to  constitute  is 
S.  question  for  the  court  (Bishop  v.  Cham- 
bre,  3  Car.  &  P.  55;  Pleischner  v.  Kubli,  20 
Or.  328;  Davis  v.  Tiernan,  2  How.  [Miss.l 
786;  Moran  v.  Gordan,  33  111.  App.  46),  and 
note  to  Vanbebber  v.  Plunkett  [Or.]  27  L. 
R.  A.  811,  where  an  exhaustive  treatment 
of  the  entire  subject  is  found. 

18.  Daytona  Bridge  Co.  v.  Bond  [Fla.]  36 
So.  446. 

19.  An  account  stated  involves  a  prom- 
ise to  pay  a  real  indebtedness,  and  a  prom- 
ise to  pay  a  claim  not  founded  on  such  an 
obligation  Is  not  conclusive.  Ivy  Coal  & 
Coke  Co.  V.  Long  [Ala.]   36  So.  722. 

20.  Converse  v.  Scott,  137  Cal.  239,  70  P. 
13. 

21.  In  action  by  a  depositor  for  an  ac- 
counting of  transactions  covering  several 
years,  where  it  appeared  that  accounts  were 
balanced  several  times  each  year  and  vouch- 
ers returned  for  all  items  charged,  the  ac- 
count had  been  overdrawn  several  times. 
Parry  v.  Farmers'  &  M.  Bank  of  Matawan 
[N.  J.  Bq.]   58  A.  305. 

22.  Vanuxem  v.  New  York  Life  Ins.  Co., 
122  F.  107.  Where  a  party  sends  by  mail  a 
statement  of  account  which'  is  not  replied 
to  within  a  reasonable  time,  the  acquies- 
cence of  the  party  is  taken  as  an  admission 
that  the  account  Is  correctly  stated.  Bstl- 
mates  of  railroad  grading  at  a  certain  price 
per  cubic  yard.  Lewis  v.  Utah  Const.  Co. 
[Idaho]   77  P.  336. 

23.  Kenneth  Inv.  Co.  v.  National  Bank,  96 
Mo.  App.   125,  70  S.  W.  173. 

24.  Lumber  and  building  material  was 
sent  to  a  contractor  and  the  statement .  to 
a  lumber  dealer.  Daytona  Bridge  Co.  v. 
Bond   [Fla.]    36  So.  445. 

25.  Where  the  presentation  of  an  account 
is  by  mall,  the  person  sought  to  be  charged 
must  in  terms  be  a  party  to  the  account  or 
the  grounds  on  which'  he  Is  sought  to  be 
held  clearly  made  known  to  him  and  pay- 
ment demanded,  otherwise  no  presumption 
arises  from  his  silence.  A  statement  for 
building  materials  did  not  contain  the  debt- 
or's name.  Daytona  Bridge  Co.  v.  Bond  [Fla.] 
36  So.  445. 

26.  Daytona  Bridge  Co.  v.  Bond  [Fla.]  36 
So.   445. 

27.  Withers  v.  Sandlln  [Fla.]  32  So.  829. 
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account  stated,^'  nor  is  a  confession  of  an  amount  due/"  nor  the  mere  furnishing 
of  an  account  not  given  with  a  view  to  ascertaining  the  balance  due/"  nor  the 
mere  sending  of  statements.^^  An  account  charged  in  one  item  is  not  subject 
for  a  judgment  as  a  book  account.'^  Where  there  was  no  promise  to  pay  in  con- 
sideration of  an  extension  of  time,  an  instruction  based  upon  such  promise  is 
erroneous.''  An  assignor  of  an  account  cannot  settle  after  the  transfer  of  which 
the  debtor  has  notice.'^ 

§  2.  Binding  effect^  rights  and  liaiilities.^" — A  stated  account  never  gives 
one  claiming  under  it  the  benefit  of  an  absolute  estoppel,  but  it  may  be  impeached 
for  fraud,  mistake  or  error,'"  the  burden  of  which  is  on  the  party  impeaching,'' 
and  the  evidence  must  be  clear  and  satisfactory,''  and  can  only  be  opened  to  the 
extent  that  fraud  or  mistake  is  clearly  sho'vvn,"  and  an  express  exception  of  errors 
makes  no  difference,  as  that  is  always  implied.*"  One  rendering  an  account 
.stated  is  bound  thereby  until  a  defect  is  specifically  pointed  out  and  objected  to.*^ 
Though  an  account  stated  be  proved,  j^et  if  it  appear  that  it  is  wholly  unfounded, 
there  can  be  no  recovery,*^  and  where  a  claim  is  absolutely  unsustainable,  its 
compromise  will  constitute  no  sufiicient  consideration.*'  An  account  stated  may 
be  settled  by  payment  of  a  smaller  sum  than  that  agreed  upon.**  Failure  of 
an  administrator  to  object  to  an  account  stated  which  is  presented  against  the 
estate  will  not  excuse  establishment  in  the  usual  way.*"  An  administrator's  or 
executor's  account  when  approved  is  a  stated  account,  within  rule  as  to  surcharging 
and  falsifying.** 

§  3.  Remedies  on  account  stated." — An  action  on  a  stated  account  is  based 
on  a  new  promise  to  pay  into  which  all  prior  transactions  are  merged.**     The 


Coons  V.   Sangulnetti,   86  N.  T.   S.   367 
"Wheeler   v.    Baker    [Mich.]    93    N.    W. 


67    Kan.    202, 


28. 
29. 

1069. 

30.  Harrison   v.    Henderson, 
72   P.    878. 

31.  The  sending  of  statements  of  account 
to  a  president  of  a  corporation  for  goods  sold 
him  before  the  incorporation  could  not  make 
him  liable  for  the  indebtedness.  William 
Allen  &  Co.  v.  Somerset  Hotel  Co.,  88  N.  T. 
S.  944.  A  promise  to  pay  an  Indebtedness 
made  by  a  debtor  after  he  became  president 
of  a  corporation  which  succeeded  to  his  busi- 
ness, even  if  made  by  him  as  president.  Is 
not  binding  on  the  corporation.     Id. 

32.  Fee  for  legal  services.  Taylor  v.  Ad- 
dicks   [Del.   Super.]   55  A.   1010. 

A  charge  for  money  loaned  may  lie  prop- 
erly Included  In  an  open  acconnt  for  board, 
washing  and  attendance  during  a  sickness. 
Miller  v.  Armstrong  [Iowa]   98  N.  W.    561. 

An  account  which  may  he  proved  by  affi- 
davit, under  art.  2266  of  Tex.  R.  S.  of  1879 
must  be  for  the  value  of  personal  property 
sold  and  delivered.  Oden  &  Co.  v.  Vaughn 
Grocery  Co.  [Tex.  Civ.  App.]  77  S.  W.  967. 

33.  Where  a  general  manager  said  that 
the  directors  would  have  to  act  upon  the 
matter,  it  was  merely  the  expression  of  a 
strong  opinion  that  the  directors  would  pay. 
Daytona  Bridge  Co.  v.  Bond  [Fla.]  36  So.  445. 

34.  An  instruction  assuming  this  is  er- 
roneous. Ivy  Coal  &  Coke  Co.  v.  Long  [Ala.] 
36   So.   722. 

35.  1  Curr.  L.  16. 

36.  Daytona  Bridge  Co.  v.  Bond  [Pla.]  36 
So.  445;  Batson  v.  Findley,  52  W.  Va.  343, 
43  S.  B.  142;  Wonderly  v.  Christian,  91  Mo. 
App.  158;  Leldigh  v.  Keever  [Neb.]  96  N. 
W.    106.      Inventory. 


Mine    &    Smelter    Sup- 


ply Co.  V.  Creel  [Tex.  Civ.  App.]  79  S.  W. 
67;  Noyes  v.  Smith  [Tex.  Civ.  App.]  77  S. 
W.    649. 

37.  Daytona  Bridge  Co.  v.  Bond  [Fla.]  36 
So.   445. 

38.  Where  parties  have  made  a  settlement 
of  their  dealings  and  adjusted  balances  on 
the  basis  of  such  settlement,  nothing  short 
of  clear  and  satisfactory  evidence  of  fraud 
or  mistake  will  justify  the  falsifying  or  sur- 
charging of  such  settlement.  Fletcher  v. 
Whitlow,  Lake  &  Co.  [Ark.]  79  S.  W.  773. 

39.  In  an  action  by  a  depositor  against 
a  banker  for  an  accounting  of  transactions 
covering  a  number  of  years,  during  which 
time  statements  had  been  tendered  from 
time  to  time,  evidence  held  Insufficient  to 
show  fraud  or  mistake.  Farry  v.  Farmers' 
&  Mechanics'  Bank  [N.  J.  Eq.]   58  A.  305. 

40.  Wonderly  v.  Christian,  91  Mo.  App. 
158. 

41.  Tate  V.  Galrdner,  119  Ga.  133,  46  S. 
E.   73. 

42.  Withers  v.   Sandlln   [Fla.]    32   So.   829. 

43.  Ivy  Coal  &  Coke  Co.  v.  Long  [Ala.] 
36  So.  722.  In  an  action  for  commissions  for 
selling  land,  it  was  not  error  to  instruct 
that  the  performance  of  the  contract  was  a 
prerequisite  to  the  right  to  compensation. 
Id. 

44.  Wheeler  v.  Baker  [Mich.]  93  N.  W. 
1069. 

45. 
46. 
E.  73 
47. 
48. 


Withers  v.  Sandlln  [Fla.]  32  So.  829. 
Tate   V.    Galrdner,    119    Ga.    133,    46    S. 


1  Curr.  L.  16. 

Columbia  Brewing  Co.  v.  Berney,  90 
Mo.  App.  96;  Harrison  v.  Henderson,  67  Kan. 
202.   72   P.    878. 
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three  years'  limitation  applies  to  accounts  stated  and  verbally  or  tacitly  acknowl- 
edged, as  well  as  open  accounts.*' 

Pleading.^" — A  bill  to  reform  an  account  for  error  must  allege  the  mistakes 
distinctly.^^  An  itemized  copy  need  not  be  set  forth  in  the  pleadings.^''  One 
who  objects  to  a  stated  account  must  allege  an  omission  or  deny  the  correctness 
of  its  items.°^  It  is  sufficient  to  require  an  affidavit  of  defense  if  the  substance 
of  the  claim  is  set  forth."*  Payment  as  a  defense  must  be  specially  pleaded."' 
Eefusal  by  the  judge  to  strike  out  credits  and  disputed  items  in  plaintiff's  account 
is  not  error."  Where  the  issue  is  one  of  balancing  of  opposing  accounts,  one 
may  have  a  special  exception  if  the  items  of  an  account  are  not  specific  enough."' 
Wliere  a  cause  of  action  is  on  an  account  which  one  claims  as  assignee,  an  amend- 
ment declaring  on  an  account  stated  immediately  between  the  parties  is  a  depart- 
ure.^^ 

Evidence'  and  questions  of  fact}^ — The  proof  must  show  that  there  was  a 
meeting  of  the  minds  as  to  the  balance  due.""  The  account  stated  and  unqualified 
approval  of  defendant  must  be  shown.^^  It  is  not  error  to  admit  in  evidence  an 
account  signed  by  both  parties."^  In  an  action  on  account  stated,  evidence  of 
an  arrangement  between  plaintiffs  and  defendants  to  pay  plaintiff  a  certain  sum 
and  of  certain  payments  made  constitutes  a  prima  facie  case.'*  Where  issue  raised 
is  as  to  the  existence  of  a  settlement,  the  defendant  cannot  surcharge  and  falsify 
it,"*  but  any  facts  tending  to  show  its  improbability  are  competent.""  Evidence 
of  an  account  rendered  by  a  third  party  to  the  defendant  is  not  sufficient  proof  of 
the  allegations  of  the  complaint. '^°  Evidence  of  a  stenographer  to  whom  was  dic- 
tated a  memoradum  of  a  balance  due  in  the  presence  of  both  parties  is  competent 
Where  an  issue  arises  as  to  an  account,  the  best  evidence  is  the  books  of  account."' 
A  statement  of  account  in  which  a  purchaser  lists  articles  at  what  seller  claims 
to  be  the  agreed  price  is,  in  the  absence  of  mistake,  conclusive  evidence  that  the 
prices  had  been  agreed  upon.""  An  ex  parte  statement  of  an  account  with  an  affi- 
davit attached  is  not  admissible  in  evidence  against  the  other  party.'"'     In  an  action 


49.  Acta  La.  1888,  No.  78,  amending  and 
re-enaotlng  Rev.  Civ.  Code,  Ala.  art..  3538. 
Sleet  V.  Sleet,  109  La.  302,  33  So.  322;  Moore 
V.    Crosthwait,    135  Ala.    272,    33   So.    28. 

50.  See  1  Curr.  L.  16. 

51.  Batson  v.  Findley,  52  W.  Va.  343,  43 
S.   E.    142. 

52.  Code  Civ.  Proo.  §  743,  providing  that 
it  is  not  necessary  for  a  party  to  set  forth 
in  his  pleadings  items  of  an  account,  but 
must  on  demand  furnish  the  adverse  party 
with  a  copy  of  the  account,  does  not  apply 
to  actions  on  accounts  stated,  but  only  to 
open  accounts.  Martin  v.  Heinze  [Mont.]  77 
P.   427. 

63.  Tate  v.  Galrdner,  119  Ga.  113,  46  S. 
E3     73 

54.  Bridgeman  Bros.  Co.  v.  Swing,  205  Pa. 
479,    55   A.    26. 

55.  Action  on  an  account.  Lord  v.  Grave- 
son,  4  Ohio  C.  C.    (N.  S.)   268. 

56.  Stagg  v.   St.  Jean   [Mont.]   74  P.   740. 

57.  Malin  v.  McCutoheon  [Tex.  Civ.  App.] 
76  S.  W.  586. 

58.  Ivy  Coal  &  Coke  Co.  v.  Long  [Ala.]  36 
So.  722. 

59.  S'ee  1  Curr.  L.  16. 

60.  Upon  dissolution  of  a  partnership,  the 
evidence  failed  to  show  that  there  had  been 
an  accounting  and  a  balance  found  due.  Hall 
V.  New  Tork  Brick  &  Pav.  Co.,  88  N.  T.  S. 
582. 


61.  Cahill-Swift  Mfg.  Co.  v.  Morrissey 
Plumbing  Co.    [Neb.]  93  N.  W.   204. 

62.  Miller  v.  Campbell  Comm.  Co.,  18  Okl. 
75,  74  P.  507. 

63.  Sturgeon  v.  "Wlghtman,  32  Wash.  195, 
72  P.  1045. 

64.  Wonderly  v.  Christian,  91  Mo.  App. 
158;  Columbia  Brewing  Co.  v.  Berney,  90  Mo. 
App.  96. 

65.  Baker  v.  Griffin,  86  N.   T.  S.  579. 

66.  Kauffmann  v.  Judah,  78  App.  Div  632 
79  N.  T.  S.  494. 

67.  Converse  v.  Scott,  137  Cal.  239,  70  P 
13. 

68.  Rogers  v.  O'Barr  [Tex.  Civ.  App.]  76 
S.  W.  593. 

69.  Ketchum  V.  Stetson  &  P.  Mill  Co.  33 
Wash.  92,  73  P.  1127. 

70.  Withers  v.  Sandlin  [Pla.]  32  So.  829. 
But  in  some  states  In  action  upon  an  account, 
if  an  affidavit  of  its  correctness  is  attached! 
and  it  is  not  denied  under  oath,  such  affida- 
vit is  sufficient  to  establish  the  account. 
Boone  v.  Goodlett,  71  Ark.  577,  76  S.  W.  1059. 
In  an  action  on  a  verified  account  which  is 
not  denied  by  a  verified  affidavit  of  defend- 
ant, the  deffendant  may  prove  any  defense 
stated  in  his  answer  which  does  not  involve 
a  denial  of  the  reasonableness  of  the  amounts 
charged  in  the  verified  account.  Defense  by 
way  of  confession  and  avoidance.  Lucas  v. 
Board  of  County  Com'rs  of  Ford  County,   67 
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for  balance  due  on  an  account  stated,  evidence  of  a  witness  that  defendant  fully 
understood  that  he  was  to  pay  the  balance  is  objectionable  as  a  conclusion.'^  In 
an  action  on  a  guaranty,  an  account  between  principal  and  obligee  made  before 
suit  brought  is  admissible  in  evidence  against  the  guarantor,  if  the  latter  failed 
to  deny  its  correctness.''^ 

§  4.  Remedies  on  open  accounts.''^ — It  is  error  for  court  to  instruct  the  jury 
in  an  action  upon  an  open  account  that  the  plaintifi  might  recover  such  sum  as 
the  services  rendered  were  reasonably  worth.'*  In  an  action  to  recover  balance 
due  on  an  open  account,  a  credit  sheet  which  is  ambiguous  as  to  whether  items 
are  credits  or  debits  will  not  justify  the  court  in  directing  a  verdict  for  defendant.'^ 
An  action  on  a  book  account  for  goods  sold  would  not  lie  to  recover  upon  an 
implied  liability."'  The  mode  of  proof  provided  by  statute  in  a  suit  upon  an 
open  account  does  not  apply  to  an  action  for  damages,  although  an  itemized  list 
with  values  of  damaged  articles  is  attached  to  the  summons  and. sworn  to  as  cor- 
rect." Interest  will  be  allowed  from  the  time  the  account  is  due,'*  or  from  time 
of  bringing  suit."  An  action  is  not  barred  where  there  has  been  a  partial  pay- 
ment within  the  statutory  period.^"  Entries  to  be  admissible  need  not  be  made 
in  a  regular  account  book,^^  and  non-entry  is  admissible  to  rebut  evidence  of  pay- 
ment.'^ In  an  action  on  an  account  for  commissions  for  selling  land  transferred 
to  plaintiff,  it  was  proper  to  cross-examine  the  assignor  relative  to  the  negotia- 
tions.^' 

ACKNOWLEDGMENTS. 


S  1.  Nature,  Olllce  and  Neecesslty  (31). 

i  2,  Ofltcers  WIio  May  Take  (32). 

$  3.  Taklns  Acknmvledgiueiits  (33). 

{  4.  Certificate  of  Acknowledgment  (33). 


§  S.  Anthentlcation   of  Officer's   Antbority 
(34). 

§  6.  Operation  and  Kffect   (34). 

§  7.  Defects  and  Invalidities  (34). 


§  1.     Nature,   office   and  necessity.^* — Acknowledgment  is   not   necessary   as 
between  the  parties,*"  or  to  constitute  a  grantee  a  bona  fide  purchaser  as  to  third 


Kan.  418,  73  P.  56.  Code  1896,  §  1804,  provid- 
ing that  in  suits  on  accounts  an  Itemized 
statement  verified  by  affidavit  Is  competent 
evidence  if  indorsed  by  the  plaintiff  on  the 
summons,  and  complaint  has  no  application 
to  a  suit  in  which  the  complaint  alleges  a 
sum  due  from  defendant  by  account  stated 
between  plaintiff  and  defendant,  for  goods 
sold  at  an  agreed  price.  Moore  v.  B.  Holdo- 
way  &  Co.,  138  Ala.  448,  36  So.  453. 

71.  Piano  Mfg.  Co.  v.  Kautenberger,  121 
Iowa,  213,  96  N.  W.  743. 

73.     Swisher  v.  Deering,   209  111.  203,  68  N. 

B.  517. 

73.  See  1  Curr.  I/.  17. 

74.  Miller  v.  Armstrong  [Iowa]  98  N.  W. 
661. 

75.  Piano  Mfg.  Co.  v.  Kautenberger,  121 
Iowa,  213,  96  N.  W.  743. 

76.  Goods  received  and  used.  A.  H.  Dav- 
enport Co.  V.  Addloks  [Del.  Super.]  57  A.  532, 

77.  Action  against  common  carrier  for 
goods  damaged.  Candell  v.  Southern  R.  Co., 
119  Ga.  21,  45  S.  B.  712. 

78.  Mills'  Ann.  St.  §  2251  provides  that 
creditors  shall  be  allowed  interest  on  money 
due  on  account  from  the  date  it  became  due. 
Held,  where  the  amount  of  the  goods  deliv- 
ered was  disputed,  interest  should  be  al- 
lowed on  the  amount  found  due.     Florence  & 

C.  C.  R.  Co.  V.  Tennant  [Colo.]  75  P.  410. 

70.     Hefferlin  v.  Karlman  [Mont.]  74  P.  201. 


80.  Florence  &  C.  C.  R.  Co.  v.  Tennant 
[Colo.]  75  P.  410. 

81.  Entries  in  a  book  relating  to  deliver- 
ies of  merchandise,  although  containing 
memorandum  in  reference  to  other  matter, 
are  admissible  as  entries  in  book  account.  It 
being  the  only  book  kept  and  the  entries  be- 
ing made  at  the  time  of  deliveries.  Handy  & 
Co.  V.  Smith  [Conn.]  68  A.  694. 

82.  In  an  action  on  book  account,  in  re- 
buttal of  evidence  of  payment,  the  books, 
showing  no  credits  for  such  payment,  are 
admissible  in  connection  with  evidence  that 
the  usual  course  of  business  at  the  store  was 
that  the  payments  if  made  would  probably 
have  been  credited  on  the  book.  Handy  & 
Co.  V.  Smith  [Conn.]  68  A.  694.  Exclusion  of 
books  to  show  that  certain  payments  claimed 
to  have  been  made  were  not  credited  therein 
is  harmless,  the  fact'  being  otherwise  proved 
and  admitted.     Id. 

S3.  Ivy  Coal  &  Coke  Co.  v.  Long  [Ala.]  36 
So.  722.  Evidence  as  to  what  Induced  defend- 
ant to  make  the  sale  Is  admissible.     Id. 

84.  See  1  Curr.  L.  17. 

85.  Title  passes  as  between  the  parties 
and  as  to  all  having  notice  thereof.  Deed  of 
settlement  between  heirs.  Slattery  v.  Slat- 
tery,  120  Iowa,  717,  96  N.  W.  201.  An  unac- 
knowledged chattel  mortgage.  Brown  v. 
Koenig,  99  Mo.  App.  653,  74  S.  W.  407.  Made 
before     an     Interested    party.      Schwartz    v. 
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parties  f  but  it  is  necessary  to  make  a  deed  admissible  as  evidence,'^  or  to  entitle 
an  instrument  to  be  recorded/^  or  to  convey/"  or  incumber  the  homestead/"  which 
fact  must  appear  from  the  instrument  itself  in  the  form  of  a  certificate  of  the 
officer  before  whom  it  was  taken/^  and  cannot  be  proven  by  parol."^  A  contract 
not  acknowledged  as  required  by  law  is  unenforceable/'  and  an  unacknowledged 
plat  does  not  constitute  a  dedication,  either  common  law  or  statutory."*  A  chattel 
mortgage  need  not  be  acknowledged  by  both  husband  and  wife."'  Where  justice 
requires,  equity  will  aid  want  of  acknowledgment  by  its  decree."* 

§  2.  Officers  who  may  take.^'' — Some  courts  hold  that  the  taking  of  an  ac- 
knowledgment is  a  ministerial  act  and  may  be  performed  by  any  one  qualified  to 
act  as  notary,"*  and  an  interested  person  may  take  it,""  but  the  rule  that  an  inter- 
ested party  cannot  take  obtains  in  Alabama,^  Iowa,"  Illinois'  and  Nebraska,*  but 


Woodruff  [Mich.]  93  N.  "W.  1067.  A  deed  of 
water  rights  unacknowledged  and  unrecord- 
ed. Whalon  v.  No.  Platte  Canal  &  C.  Co. 
[Wyo.]    71  P.   995. 

8G.  As  to  third  persons,  acknowledgment 
taken  by  an  interested  party.  Derrett  v. 
Britton  [Tex.   Civ.  App.]   80  S.  W.  562. 

87.  Schwartz  v.  Woodruff  [Mich.]  93  N. 
W.  1067.  A  defective  acknowledgment.  Ed- 
wards V.  Simms  [Ariz.]  71  P.  902. 

88.  An  unacknowledged  mortgage  is  not 
entitled  to  record  and  is  not  constructive 
notice  If  recorded.  Acknowledgment  of  a 
chattel  mortgage  taken  before  one  of  the 
partnership  mortgagees.  Farmers'  &  Mer- 
chants' Bank  v.  Stockdale,  121  Iowa,  748,  96 
N.  W.  732.  Forged  acknowledgment  to  a 
deed.  Finley  v.  Babb,  173-  Mo.  257,  73  £3. 
W.  180.  A  statute  providing  that  a  deed 
of  record  should  be  constructive  notice 
whether  acknowledged  or  not  has  no  ap- 
plication to  a  deed  void  because  the  ac- 
knowledgment was  forged.  Finley  v.  Babb, 
173  Mo.  257,  73  S.  W.  180.  A  separate  in- 
strument acknowledging  satisfaction  of  a 
mortgage  and  payment  of  the  debt,  but 
which  is  not  acknowledged,  is  not  entitled 
to  record  and  the  recording  thereof  is  not 
constructive  notice.  First  Nat.  Bank  v.  Na- 
tional   Live    Stock    Bank    [Okl.]    76    P.    130. 

89.  In  Alabama,  a  deed  to  the  homestead 
without  the  voluntary  signature  and  as- 
sent of  the  wife  shown  by  her  privy  exam- 
ination, before  an  officer  authorized  to  take 
acknowledgments,  ^s  void.  Slappy  v.  Han- 
ners,  137  Ala.  199,  33  So.  900.  A  deed  to^a 
homestead  must  be  executed  and  acknowl- 
edged by  husband  and  wife.  Teske  v.  Ditt- 
berner   [Neb.]    98   N.   W.   57. 

00.  Contract  to  convey  the  homestead. 
Solt  V.  Anderson  [Neb.]  99  N.  W. '678. 

91,  93.  No  certificate  of  acknowledgment. 
Solt  V.  Anderson    [Neb.]    99  N.  W.   678. 

93.  A  married  woman  executed  a  contract 
to  convey  land.  Held,  "the  purchaser  could 
not  compel  conveyance  from  a  subsequent 
grantee  who  took  with  notice  of  his  con- 
tract. Ten  Byok  v.  Savllle,  64  N.  J.  Eq.  611, 
54  A.    810. 

94.  Plat  of  a  tract  of  land  showing  lots, 
blocks  and  streets.  The  city  was  restrained 
from  opening  the  streets.  Nodlne  v.  Union, 
42  Or.  613,  72  P.  582. 

95.  An  Iowa  statute  requiring  husband 
and  wife  to  sign  a  chattel  mortgage.  Brown 
V.    Koenig,    99    Mo.    App.    653,    74    S.    W.    407. 

96.  A  trustee  had  power  to  convey  the 
property  by  deed  duly  acknowledged.  He 
leased  to  one  and   gave  him  a  right  to  pur- 


chase. The  lessee  had  made  valuable  Im- 
provements. A  witness  saw  the  trustee  sign, 
seal  and  deliver  the  instrument.  The  want 
of  acknowledgment  "was  not  allowed  to  de- 
feat the  contract.  Connely  v.  Haggarty  [N. 
J.  Eq.]    56  A.  371. 

97.  See  1  Curr.  L.  18. 

98.  Acknowledgment  of  mortgage,  taken 
by  president  and  chief  executive  of  mort- 
gagee company.  Keene  Guaranty  Sav.  Bank 
v.   Lawrence,   32  Wash.   572,   73    P.    680. 

Note. — There  is  a  conjdict  of  authority 
■whether  the  act  of  taking  an  acknowledg- 
ment Is  ministerial  or  judicial.  The  courts 
of  Arkansas,  Georgia,  Kentucky,  Maine,  Mas- 
sachusetts, Minnesota,  New  Hampshire,  New 
York,  Maryland  and  Ohio,  holding  that  It  is 
ministerial  and  an  Interested  party  may  take, 
while  In  California,  Alabama,  Iowa,  Missouri, 
North  Carolina,  Pennsylvania,  Virginia,  West 
Virginia  and  Mississippi,  it  Is  held  to  be  a 
judicial  act  and  in  Tennessee  a  quasi  Judicial 
act.  But  aside  from  this  it  is  contrary  to 
public  policy  that  an  interested  officer  should 
take.  Cooper  v.  Hamilton  Perpetual  Bldg. 
&  Loan  Ass'n   [Tenn.]   33    L.  E.  A.  338. 

Note. — ^As  a  general  rule,  parties  to  the 
instrument  or  parties  in  interest,  not  parties 
to  the  Instrument,  cannot  take  an  acknowl- 
edgment, but  agents,  attorneys,  officers  of 
corporations  and  relatives  of  the  parties  can. 
Havemeyer  v.  Dahn  [Neb.]  33  L.  R.  A.  332 
and    note    thereto. 

99.  Notary  public  who  was  a  stockholder 
In  a  corporation  taking  a  mortgage.  Read 
V.  Toledo  Loan  Co.,  68  Ohio  St.  280,  67  N.  E. 
729.  A  justice  of  the  peace  who  executed  a 
deed  to  a  person  and  accepts  a  mortgage 
from  another  to  secure  the  purchase  p'-ice 
Is  not  incompetent  to  take  acknowledgment 
of  such  third  person  of  his  deed  to  the  one 
who  gave  the  mortgage.  Joines  v.  Johnson, 
133  N.  C.  487,  45  S.  E.   828. 

1.  Mortgage  of  homestead  acknowledged 
before  stockholder  and  officer  in  corporation 
mortgagee  is  void.  Jenkins  v.  Jonas  Schwab 
Co.,  138  Ala.    664,  35  So.  649. 

2.  One  of  the  partners  In  a  banking  firm, 
took  an  acknowledgment  of  a  chattel  mort- 
gage executed  to  a  trustee  for  the  benefit 
of  the  bank.  Farmers'  &  Merchants'  Bank 
v.   Stockdale,   121  Iowa,  748,   96  N.  W.   732. 

3.  An  aclcnowledgment  of  a  trust  deed 
containing  a  release  of  the  homestead  before 
a  notary  who  is  a  stockholder  In  the  bene- 
ficiary corporation  is  void  and  creates  no 
lien  on  the  homestead.  Fugman  v.  Jlrl 
Washington  Bldg.  &  Loan  Ass'n,  209  111.  176, 
70  N.  E.   644. 
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even  here  the  notary  must  have  a  beneficial  interest  in  upholding  the  transaction 
after  it  is  made.^  An  acknowledgment  and  certificate  thereof  taken  by  a  de  facto 
officer  before  removal  are  valid."  A  United  States  consul/  or  a  deputy  clerk  of 
court,*  may  take. 

§  3.  Taking  acTcnmvledgments.' — In  the  absence  of  statutory  provisions,  the 
law  does  not  permit  an  ofiicer  to  take  the  acknowledgment  of  a  stranger  without 
satisfactory  proof  of  his  identity.^"  An  officer  cannot  lawfully  take  the  acknowl- 
edgment of  a  person  whose  name  is  not  at  the  time  affixed  to  the  instrument.^^ 
No  particular  form  of  acknowledgment  is  necessary.^^ 

§  4.  Certificate  of  achnowledgment.^^ — The  contents  of  a  certificate  are  pre- 
scribed by  statute.^*  It  is  a  presumption  that  officers  perform  their  duty  so  a 
certificate  not  made  in  strict  conformity  with  a  statute  is  liberally  construed,^* 
and  a  substantial  compliance  is  all  that  is  required.^'  A  mere  clerical  error  in  a 
certificate  will  not  destroy  its  validity.'-'  The  certificate  of  acknowledgment  of 
a  writing  not  required  to  be  recorded  is  no  evidence  of  its  execution.^*     Words 


4.  A  mortgage  on  a  homestead  acknowl- 
edged before  a  notary  who  was  an  officer 
and  stockholder  of  the  corporation  mort- 
gagee. Chadron  Loan  &  Bldg.  Ass'n  v. 
O'Lilnn   [Jleh.]   95  N.  W.  368. 

5.  An  officer  for  a  loan  company  which 
was  agent  for  the  leaner  has  not  such  in- 
terest. Gilbert  v.  Garber  [Neb.]  95  N.  W. 
1030.  A  cashier  who  owns  no  stock  in  the 
bank  may  take  an  acknowledgment  of  a 
mortgage  to  the  bank.  Banking  House  of 
A.  Castetter  v.   Stewart   [Neb.]    98   N.  W.   34. 

6.  A  certificate  made  by  a  notary  after 
he  had  forfeited  his  office  by  accepting  the 
office  of  judge  of  a  criminal  court.  Old  Do- 
minion Bldg.  &  Loan  Ass'n  v.  Sohn  [W.  Va.] 
46    S.    E.    222. 

7.  A  consul  of  the  United  States  is  au- 
thorized to  take  at  his  consulate  an  acknowl- 
edgment of  a  deed  to  realty  situated  in  this 
state,  and  his  certificate  under  official,  seal 
is  evidence  of  his  acknowledgment  [Civ. 
Code  1895,  §  3621].  Long  v.  Powell  [Ga.]  48 
S.   E.   185. 

8.  Under  statute  providing  that  clerks 
of  court  shall  have  power  to  appoint  depu- 
ties, the  privy  examination  of  a  married 
woman  annexed  to  a  deed  is  sufficient  to 
convey  her  interests,  though  made  by  a 
deputy  in  the  absence  of  his  principal,  but 
purporting  to  have  been  taken  and  signed 
by  the  principal  officially  In  his  own  person.- 
Wilkerson  v.  Dennison  [Tenn.]  80  S.  W.  765. 

9.  See  1  Curr.  L.  19. 

10.  The  certificate  did  not  state  that  the 
person  making  it  was  known  to  the  officer 
taking.  Deseret  Nat.  Bank  v.  Kidman,  25 
Utah,  379,  71  P.  873.  An  acknowledgment 
in  which  the  notary  certifies  "Personally  ap- 
peared before  me  the  within  named to 

me  known  and  acknowledged  the,"  etc.,  is  de- 
fective. Freedman  v.  Oppenhelm,  80  App.  Div. 
487,  81  N.  T.  S.  110.  A  certificate  of  authen- 
tication in  which  the  clerk  of  court  Instead 
of  certifying  that  he  is  well  acquainted  with 
the  notary's  handwriting,  but  verily  believes 
his  signature  to  be  genuine  is  defective.  Id. 
The  oath  of  a  subscribing  witness  "that  he 
saw  the  grantor  who  executed  the  foregoing 
acknowledged  In  his  presence"  Is  insuffi- 
cient to  prove  the  deed  for  record,  as  not 
stating  that  he  saw  him  perform  the  neces- 
sary  acts    and   that   he    signed   at    grantor's 
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.request.     Johnson    v.    Franklin     [Tex.     Civ. 
App.]    76   S.   "W.    611. 

11.  A  signature  by  mark  not  witnessed 
is  sufficient  if  the  person  acknowledges  it. 
First  Nat.  Bank  v.  Glenn  [Idaho]   77  P.   623. 

12.  A  notary  explained  to  a  woman  whose 
mark  was  affixed  to  a  mortgage,  what  the 
instrument  was,  its  nature  and  contents,  and 
the  property  incumbered,  and  she  said  that 
whatever  her  husband-  did  or  said  was  all 
right  and  she  would  do  whatever  he  did, 
such  facts  constitute  an  acknowledgment 
and  a  notary  Is  Justified  in  affixing  his  certif- 
icate. First  Nat.  Bank  v.  Glenn  [Idaho]  77 
P.   623. 

13.  See  1  Curr.  L.  19. 

14.  Texas  statute  relative  to  acknowl- 
edgments does  not  require  the  officers'  certif- 
icate to  state  that  the  subscribing  witnesses 
were  known  to  him.  Wren  v.  Howland  [Tex. 
Civ.  App.]    75   S.  W.  894. 

15.  A  certificate  of  acknowledgment  to  a 
mortgage  read  "The  mortgagor  who  executed 
the  foregoing  mortgage,"  instead  of  "To  me 
known,"  etc.  Held  to  comply  with  the 
statute.  Deseret  Nat.  Bank  v.  Kidman,  25 
Utah,  379,  71  P.  873. 

16.  The  words  "and  voluntary"  between 
the  words  "free"  and  "act"  and  "for  the 
uses  and  purposes  therein  set  forth"  after 
the  word  "deed"  were  omitted.  Held  sub- 
stantial compliance.  Mosier  v.  Momsen,  13 
Okl.   41,   74  P.   905. 

17.  A  certificate  was  dated  earlier  than 
the  deed,  but  reference  to  the  deed  would 
show  that  the  date  was  erroneous  and  that 
the  acknowledgment  was  made  at  the  time 
of  execution  of  the  deed.     Id. 

Notct  The  omission  of  the  words  "Notary 
Public"  In  a  certificate  does  not  render  it 
invalid  (Lake  Erie  &  "W.  R.  Co.  v.  Whitham, 
155  111.  514,  40  N.  B.  1014,  28  L.  R.  A.  612), 
nor  does  the  omission  of  the  name  of  tlie 
county  in  the  caption  (Chiniquy  v.  Catholic 
Bishop  of  Chicago,  41  111.  149),  and  where  it 
is  not  so  stated.  It  will  be  presumed  that  an 
acknowledgment  was  taken  by  a  notary 
in  and  for  the  county  where  it  was  taken 
(Douglass  V.  Bishop,  45  Kan.  200,  25  P.  628,  10 
L.  R.  A.  857),  but  it  was  otherwise  held  in 
WiUard  v.  Cramer,  36  Iowa,  22.  Note,  Doug- 
lass V.  Bishop   [Kan.]   10  L.  R.  A.  857. 

18.  A  release.  Rutherford  v.  Rutherford 
[W.  Va.]    47  S.   B.  240. 
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added  to  the  certificate  detract  nothing  from  the  effect  of  the  instrument  properly 
acknowledged.^* 

§  5.    Authentication  of  officer's  authority.-" 

§  6.  Operation  and  effect."^ — It  is  the  policy  of  the  law  to  uphold  certificates 
and  they  will  be  liberally  construed  if  the  substance  be  found  and  the  statute  has 
been  substantially  followed.^^  The  certificate  of  acknowledgment  cannot  be  im- 
peached except  for  fraud,  collusion  or  imposition,^^  and  the  evidence  must  be  clear, 
convincing  and  satisfactory."  The  testimony  of  interested  witnesses  unsupported 
by  other  positive  and  credible  evidence  will  not  be  allowed  to  overcome  the  certifi- 
cate.^'' A  notary  who  takes  an  acknowledgment  cannot  give  testimony  impeach- 
ing it."'  An  oSicer's  certificate  is  more  to  be  relied  on  than  his  memory  after 
several  years.^'  The  burden  of  impeaching  a  certificate  is  on  the  party  claiming 
that  it  is  false  and  fraudulent.**  An  acknowledgment  to  the  execution  of  an 
instrument  carries  with  it  the  adoption  of  the  signature  thereto.*' 

§  7.  Defects  and  invalidities.^' — A  defect  in  an  acknowledgment  may  be  fatal 
to  the  title.'^  A  legislative  act  curing  defective  aclmowledgments  is  not  retro- 
active,^- and  cannot  affect  the  rights  of  third  parties,  vested  at  the  time  it  takes 


19.  Mortgage  on  homestead  property  ac- 
knowledged, added  to  the  certificate  was 
"Homestead  and  dower  being  relinquished" 
by  the  wife.  Burnslde  v.  Mealer  [Ky.]  80 
S.   W.    785. 

ao.  A  foreign  acknowledgment  stating  the 
venue  as  of  a  canton  and  city  of  Switzer- 
land and  the  oflicer  as  consular  agent  of  the 
United  States  at  that  place,  held  to  comply 
with  the  real  property  law  of  New  York. 
Jordan  v.  Underhill,  91  App.  Div.  124,  S6  N. 
T.  S.  620.     See  1  Curr.  L.  19. 

ai.     See  1  Curr.  L..  19. 

22.  A  certificate  stated  that  the  deed  was 
fully  explained  to  the  wife  and  a  privy  ex- 
amination had;  It  was  held  that  the  code 
directing  that  a  married  woman  personally 
appear,  be  examined  apart  from  her  hus- 
band and  acknowledge  the  deed  to  be  her 
willing  act"  was  complied  with.  Gell  v.  Gell, 
101  Va.  773,  45  S.  E.  325.  A  certificate 
stating  that  the  married  woman  declared 
that  she  willingly  executed  the  dead  and 
did  not  wish  to  retract  it,  the  acknowledg- 
ment is  not  vitiated  by  the  fact  'that  the 
certificate  does  not  expressly  state  that  she 
acknowledged  the  deed  to  be  her  free  act. 
Id.  In  the  body  of  a  certificate  of  acknowl- 
edgment of  a  deed  the  ofiicer  taking  was  de- 
clared to  be  the  county  clerk.  The  certifi- 
cate was  signed  by  such  officer  with  "Clk. 
H.  Co."  appended  to  his  signature.  Held, 
that  the  official  character  of  the  office  was 
sufficiently  indicated.  Riviere  v.  Wilklns, 
31  Tex.  Civ.  App.   454,    72  S.  W.  608. 

aa.  Srantors  claimed  they  did  not  under- 
stand the  nature  of  the  instrument  they 
were  signing,  though  it  had  been  explained 
to  them  In  their  language.  Boldt  v.  Becker 
[Neb.]  95  N.  W.  609. 

24.  Testimony  by  the  mortgagor  that  she 
had  not  been  at  the  place  where  the  ac- 
knowledgment was  taken  for  a  year  held 
insufflolent  where  the  notary  and  another 
testified  that  she  mnde  the  acknowledgment. 
Banking  House  of  A.  Castetter  v.  Stewart 
fNBb.]  98  N.  W.  34.  Not  disproved  by  testi- 
mony of  the  grantor  that  he  did  not  execute 
the  deed,  nor  by  slight  corroboration  of  that 
testimony.  Gritten  v.  Dickerson,  202  111.  372, 
66  N.  B.  1090.  Testimony  of  one  asserting 
her  claim  33  years  after  execution  of  a  deed 


when  her  husband  and  the  notary  were 
dead  held  insufficient  to  impeach  a  certifi- 
cate. Swett  V.  Large  [Iowa]  97  N.  W.  1104. 
When  mortgagors  of  a  homestead  denied 
that  the  wife  acknowledged,  while  the  no- 
tary and  mortgagee  testified  that  she  did, 
evidence  held  Insuflieient.  McGuire  v.  Wil- 
son [Neb.]   99  N.  W.  244. 

25.  Testimony  of  the  mortgagors  that 
one  of  them  never  appeared  before  the  no- 
tary, and  testimony  of  another  that  he  knew 
the  notary  had  certified  acknowledgments 
when  the  parties  did  not  appear  before  him. 
Western  Loan  &  Sav.  Co.  v.  Waisraan,  32 
Wash.  644,  73  P.  703. 

2«.  A  notary  testified  that  there  was  no 
acknowledgment.  First  Nat.  Bank  v.  Glenn 
[Idaho]    77  P.    623. 

27.  It  constituting  his  official  statement 
made  at  the  time  of  the  act  as  to  the  truth 
and  accuracy  thereof.  First  Nat.  Bank  v. 
Glenn  [Idaho]  77  P.  623. 

28.  A  finding  by  the  lower  court,  that  an 
acknowledgment  was  duly  made,  against 
the  numerical  preponderance  of  witnesses, 
was  not  disturbed.  Langenbeck  v.  Louis,  140 
Cal.  406,  73  P.  1086.  Where  execution  and  de- 
livery of  a  deed  were  established  by  evidence 
not  objected  to,  the  erroneous  admission  of 
a  certificate  of  acknowledgment  was  harm- 
less error.  Wren  v.  Howland  [Tex.  Civ. 
App.]    75   S.   W.    894. 

29.  That  it  is  the  name  and  signature  of 
a  person  acknowledging,  where  an  unwit- 
nessed mark  of  such  person  constitutes  the 
signature.  First  Nat.  Bank  v.  Glenn  [Idaho] 
77   P.    623. 

30.  See  1  Curr.  L.  19. 

31.  Defect  in  certificate  of  acknowledg- 
ment and  authentication  of  a  foreign  power 
of  attorney  to  sell  land.  Freedman  v.  Op- 
penhelm,  80  App.  Div.  487,  81  N.  T  S. 
110. 

32.  A  trust  deed  of  a.  homestead  acknowl- 
edged before  a  stockholder  in  the  corpora- 
tion which  advanced  the  loan  was  void,  and 
before  the  curative  act  was  passed  a  subse- 
quent deed  of  trust  was  made  to  another. 
Held,  the  later  deed  was  the  prior  lien. 
Steger  v.  Traveling  Men's  Bldg.  &  Loan  Ass'n, 
208  111.  236,  70  N.  E.  236.  A  curative  act 
has    no    retrospective    operation    as    against 
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effect.^'  Wliether  a  sgal  is  necessary  depends  on  statute.'*  An  acknowledgment 
by  a  married  woman  that  it  was  her  own  act  and  deed  is  void  under  a  statute 
requiring  that  she  acknowledge  that  she  signed  willingly.^" 

ACTIONS. 

Only  general  questions  relating  strictly  to  Actions  are  treated.  Causes  of 
Action  and  Defenses  and  Forms  of  Action  are  distinct  matters  which  are  treated 
elsewhere.'*  The  word  "action"  is  used  ia  statutes  with  varied  meanings.'^  Motions 
have  been  held  to  come  within  the  purview  of  that  term,'^  as  have  special  proceed- 
ings/" though  for  most  purposes  it  is  otherwise,  but  proceedings  before  a  county 
board  of  supervisors  are  not  actions.*" 


a  lien  acquired  before  It  was  passed.  Fu&- 
man  v.  Jiri  Washington  Bldg.  &  Loan  Ass'n, 
209  lU.   176,   70  N.   B.  644. 

33.  A  trust  deed  to  a  homestead  was  void 
because  the  notary  who  toolc  the  acknowl- 
edgment was  interested;  a  subsequent  trust 
deed  to  another  party  was  valid;  a  curative 
act  made  the  first  deed  valid  when  the  home- 

•   stead    was    subsequently    abandoned.     Held, 
the  second  trust  deed  was  the  prior  lien.     Id. 

34.  The  fact  that  the  certificate  of  ac- 
knowledgment of  a  deed  in  1843  was  without 
a  seal  was  immaterial,  no  seal  being  re- 
quired prior  to  1846.  Riviere  v.  Wilkens.  31 
Tex.  Civ.  App.  454.  72  S.  W.  60S.  Statutes 
requiring  a  probate  judge  to  affix  his  seal 
to  the  certificate  of  acknowledgment  of  a 
husband  and  wife  who  conveyed  land  in  a 
county  other  than  his  residence  has  no  ap- 
plication to  the  deed  of  an  unmarried  man. 
Westfeldt  v.  Adams  [N.  CI  47  S.  E.  816. 
A  commissioner  of  deeds  for  North  Caro- 
lina, residing  in  another  state,  is  not  re- 
quired to  aflTix  his  seal  to  the  certificate  ac- 
knowledging the  execution  of  a  deed  con- 
veying land  in  North  Carolina.  Johnson  v. 
Duvall   [N.   C]    47   S,  E.    611. 

3.J.  Tlemann  v.  Cobb  [Tex.  Civ.  App.]  80 
S.  W.  250.  The  absence  of  certificate  of 
official  character  of  notary  who  purported 
to  have  taken  the  acknowledgment  of  the 
execution  of  a  receiver's  bond  which  was  ad- 
mitted in  evidence  is  not  cause  for  reversal 
of  judgment  of  foreclosure  at  the  suit  of 
such  receiver.  Livingston  v.  Eaton,  90  App. 
Div.  251,  85  N.  T.  S.  500.  Evidence  in  re- 
gard to  a  second  acknowledgment  to  a  deed 
held  inadmissible  to  show  when  the  deed 
was  executed.  Bogart  v.  Moody  [Tex.  Civ. 
App.]   79  S.  W.   633. 

36.  See  those  titles. 

37.  See  Equity,  1  Curr.  L,.  1048;  Limita- 
tion of  Actions,  2  Curr.  L.  746;  Jurisdiction, 
2    CuTF.    L.    604. 

38.  Crissey  v.  Morrill  [C.  C.  A.]  125  F. 
878.  Under  statutes  where  a  notice  takes 
the  place  of  the  writ  and  declaration,  a  mo- 
tion for  a  judgment  for  money  is  an  action 
at  law.  Reed  v.  Gold  [Va.]  45  S.  E.  868.  A 
proceeding  for  leave  to  issue  execution  on  a 
.tudgment  charging  lands  with  owelty  In 
partition  is  an  "action,"  as  the  term  "ac- 
tion" is  used  in  the  North  Carolina  statute 
of  limitations,  Code,  §  136.  Ex  parte  Smith, 
134  N.  C.   719,  47  S.  E.  16. 

39.  Mandamus  is  a  "civil  action."  People 
v.  Deneen,  201  111.  452,  66  N.  B.  368.  See- 
topics  dealing  with  various  special  proceed- 
ings, such  as  Certiorari,  1  Curr.  L.  499;  Quo 
"Warranto,  2  Curr.  L.  1377,  and  the  like. 


XOTS.  What  arc  special  proceedings  under 
the  codes:  In  addition  to  the  proceedings 
expressly  designated  by  statute  as  special 
proceedings  may  be  mentioned  condemna- 
tion and  like  proceedings.  In  re  W^averly 
Water-'Works  Co..  16  Hun,  57;  In  re  Board  of 
Education  of  City  of  Brooklyn,  19  Civ.  Proe. 
R.  (Browne)  420;  In  re  Broadway  &  Seventh 
Ave.  R.  Co.,  69  Hun,  275;  In  re  City  of 
Brooklyn,  148  N.  T.  107,  42  N.  B.  413;  In  re 
Grade  Crossing  Com'rs,  20  App.  Div.  271,  46 
N.  Y.  S.  1070.  Proceedings  by  N.  T.  City 
under  consolidation  act.  In  re  City  of  N.  T., 
22  App.  Div.  124,  127,  47  N.  T.  S.  965.  Pro- 
ceedings by  street  surface  railroad  com- 
pany to  extend  its  lines.  Hornellsville  El. 
R.  Go.  V.  New  York,  L.  E.,  &  "W.  R.  Co.,  83 
Hun,  407,  412,  31  N.  T.  S.  745;  In  re  Cortland 
&  Homer  Horse  R.  Co.,  98  N.  Y.  336,  341. 
Proceedings  to  open  a  street.  In  re  One 
Hundred  &  Sixty-Third  Street,  61  Hun,  365, 
366,  16  N.  Y.  S.  120.  Proceedings  to  extend 
a  street.  In  re  City  of  N.  Y.,  27  N.  Y.  St. 
Rep.  188.  7  N.  Y.  S.  476;  In  re  South  Market 
St.,  80  Hun,  246,  29  N.  Y.  S.  1030.  Local 
improvement  proceedings.  King  v.  City  of 
New  York,  36  N.  Y.  182,  186;  In  re  Man- 
hattan Sav.  Inst.,  82  N.  Y.  142;  In  re  Jetter. 
78  N.  Y.  601;  In  re  Fowler.  53  N.  Y.  60;  In 
re  Protestant  Episcopal  Public  School,  86  N. 
Y.  396.  Proceedings  to  assess  damages  un- 
der General  Railroad  Act.  In  re  New  York 
Cent.  R.  Co.  v.  Marvin,  11  N.  Y.  (1  Kern.) 
276;  In  re  Rensselaer  &  Saratoga  R.  Co..  65 
N.  Y.  145;  Id.,  43  N.  Y.  137,  147.  Application 
by  railroad  company  for  authority  to  con- 
struct its  road  on  street  in  incorporated 
village.  In  re  Lima  &  H.  F.  R.  Co.,  68  Hun, 
252,  22  N.  Y.  S.  967.  Proceedings  to  compel 
assignee  to  deliver  property.  Potter  v. 
Durfee,  8  N.  Y.  St.  Rep.  261,  264.  Proceed- 
ings on  appeal  to  referees  in  highway  liti- 
gations (People  V.  Albright,  23  How.  Pr.  306), 
which,  though  not  specifically  so  deciding. 
In  effect  overrules  (People  v.  Heath,  20  How. 
Pr.  304),  which  holds  the  proceeding  not  a 
special  proceeding.  Application  by  attorney 
for  admission  to  the  bar.  In  re  Cooper,  22 
N.  Y.  67,  86.  Proceeding  to  enforce  attor- 
ney's lien.  Peri  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  152  N.  Y.  521,  526,  41  N.  B.  849;  In 
re  Fltzsimons,  174  N.  Y.  15.  66  N.  E.  554. 
Probate  proceedings.  In  re  Gates,  26  Hun, 
179,  181.  Proceeding  for  settlement  of  ac- 
counts of  trustee.  In  re  Simpson,  28  Hun, 
459;  In  re  Livingston,  34  N.  Y.  555.  Special 
guardian.  Spelman  v.  Terry,  74  N.  Y.  448. 
451.  Executor.  In  re  Lewis,  36  Miac  741, 
74  N.  Y.  S.  469.  Proceeding  by  trustee  un- 
der  a  will   for  leave   to   resign   and   for   ap- 
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.  The  manner  of  commencing*'-  an  action  varies  in  the  different  states ;  in  some 
it  is  commenced  by  the  issuance  of  a  summons/"  in  others  by  the  service  of  the 
summons,*'  when  the  original  notice  therefor  is  given  to  the  sheriff,  not  from  the 
*ime  of  filing  amendments  to  supply  omissions  in  the  original  petition,**  and  in 
<)thers  by  the  filing  of  the  complaint.*^  The  right  of  action  must  be  complete 
vhen  the  action  is  commenced.*'  An  appellant  is  in  court  by  the  appeal,  no  other 
service  being  required.*'    An  action  may  le  terminated*^  by  consolidation.*' 

ADJOINING  OWNERS. 

Rights  in  respect  to  party  walls  are  treated  in  a  separate  title."    An  adjoining 
owner  is  not  liable  for  damages  caused  in  the  use  of  his  property  unless  it  is  the 


pointment  of  a  new  trustee.  In  re  Holden, 
126  N.  T.  589,  592,  27  N.  B.  1063.  Proceed- 
ings for  removal  of  testamentary  guardian. 
In  re  King,  42  Hun,  607,  608.  Proceedings 
under  tlie  Election  Law.  In  re  Mitchell,  81 
Hun,  401,  402,  30  N.  T.  S.  962;  In  re  "Ward, 
48  JSr.  T.  St.  Rep.  613,  616,  20  N.  T.  S.  606 
(dicta);  Emmet  v.  Bnnis,  150  N.  T.  538,  541, 
44  N.  B.  1102.  Application  for  an  order  re- 
quiring a  receiver  to  pay  out  money.  People 
V.  City  Bank  of  Rochester,  96  N.  T.  32,  37. 
Application  to  enforce  the  statutory  liability 
for  costs  of  an  assignee  of  a  cause  of  action, 
or  one  beneficially  interested  In  the  recovery. 
Marvin  v.  Marvin,  78  N.  T.  541.  Reference 
to  determine  riglits  in  surplus  after  fore- 
closure (In  re  Gibbs,  58  How.  Pr.  602,  504), 
or  reference  after  judgment  in  foreclosure 
(Elwell  V.  Robbins,  43  How.  Pr.  108).  Pro- 
ceeding to  establish  mortgage  lien  on  shares 
on  part  of  defendants  in  partition  after  inter- 
locutory Judgment  for  a  sale  of  the  premises. 
Byrnes  v.  Labagh,  12  Civ.  Proc.  R.  (Browne) 
417.  Motion  to  set  aside  confession  of  judg- 
ment for  defect  in  statement.  Belknap  v. 
Waters,  11  N.  T.  (1  Kern.)  477.  Proceed- 
ings to  enforce  a  judgment  by  attachment 
as  for  contempt.  Holstein  v.  Rice,  15  Abb. 
Pr.  307,  312;  Gray  v.  Cook,  15  Abb.  Pi-.  308 
note.  Proceeding  to  compel  an  attorney 
to  pay  over  surplus  moneys  arising  from  a 
foreclosure  sale.  In  re  Silvernail,  45  Hun, 
575.  Proceedings  for  leave  to  mortgage 
trust  lands.  In  re  Clarke,  27  Abb.  N.  C.  144, 
15  N.  T.  S.  867.  Contest  as  to  leave  to  issue 
judgment  on  an  execution.  Ithaca  Agricul- 
tural "Works  V.  Bggleston,  107  N.  T.  272, 
276,  14  N.  E.  312.  Petition  for  leave  to  sue 
a  lunatic  to  recover  a  debt.  "Williams  v. 
Estate  of  Cameron,  26  Barb.  172,  176.  Ap- 
plication by  overseers  of  the  poor  to  com- 
pel the  support  of  poor  relations.  Haviland 
v.  "White,  7  How.  Pr.  154,  157.  Proceedings 
to  remove  a  justice  of  the  peace.  In  re  King, 
130  N.  T.  602,  606,  29  N.  E.  1096.  Proceed- 
ings under  the  '-'General  Municipal  Law"  by 
resident  freeholders  of  a  village,  who  claim 
that  its  officers  are  unlawfully  expending 
the  moneys  raised  by  taxation  therein,  and 
ask  for  an  investigation.  People  v.  Kel- 
logg, 22  App.  Div.  176,  47  N.  T.  S.  1023;  In 
re  Town  of  Hempstead,  32  App.  Div.  6,  52 
N.  Y.  S.  618.  Petition  to  compel  a  specific 
performance  by  infant  heirs,  of  a  contract 
for  sale  of  land.  Hyatt  v.  Seeley,  11  N.  T. 
(1  Kern.)  52,  55.  Proceeding  to  change  the 
place  of  trial  of  a  criminal  action.  People 
V.  McLaughlin,  2  App.  Div.  408,  37  N.  T.  S. 
998.  It  would  seem,  however,  that  special 
proceedings   apply  .only    to   civil   Suits.     Ap- 


plication In  surrogate  court  to  assess  trans- 
fer tax.  In  re  Babcock's  Estate,  86  App.  Div. 
563,  83  N.  T.  S.  1020.  On  the  other  hand, 
the  following  have  been  held  not  special 
proceedings:  Application  to  direct  the  per- 
manent receiver  of  a  corporation  appointed 
by  final  judgment,  to  pay  the  claim  of  a 
creditor.  People  v.  American  Loan  &  Trust 
Co.,  150  N.  T.  117,  125,  44  N.  E.  949.  Pro- 
ceeding for  order  for  the  examination  of 
witnesses  before  trial,  after  action  has  been 
brought.  In  re  Attorney  General,  155  N.  Y. 
441,  444,  60  N.  E.  57.  Application  to  revoke 
an  approval  of  an  order  of  the  state  commis- 
sion in  lunacy.  In  re  Board  of  Charities,  76 
Hun,  74,  27  N.  Y.  S.  856.  Scire  facias  pro- 
ceedings. Cameron  v.  Young,  6  How.  Pr. 
372.  Submission  of  controversy  on  agreed 
facts.  Code  Civ.  Proc.  §  1280.  Application 
to  appoint  a  successor  to  a  deceased  testa- 
mentary trustee.  Losey  v.  Stanley,  83  Hun, 
420,  31  N.  Y.  S.  960.  See  1  Nichols  N.  Y. 
Prac.  §  5. 

40.  "Special  proceedings"  under  New  York 
Code  Civ.  Proc.  §§  3333,  3334.  Perry  v.  Myer, 
89  N.   Y.   S.    347. 

41.  See  1  Curr.  L.   20,  n.   80-90. 

42.  Ferrell  v.  Ferrell,  63  "W.  "Va.  61B,  44 
S.    E.    187. 

43.  Laws  1902,  p.  1498,  c.  580.  Goldman 
V.  Tobias,  88  N.  .Y.  S.  991. 

44.  Kidd  V.  New  Hampshire  Traction  Co. 
[N.  H.]  56  A.  465;  State  v.  Chesapeake  Beach 
R.  Co.   [Md.]   56  A.  385. 

45.  Under  Mills'  Ann.  Code,  §§  32,  44. 
Flint  V.  Powell  [Colo.  App.]  72  P.  60.  And 
see  Limitation  of  Actions,  2  Curr.  L.  746. 

46.  Release  of  all  liens  condition  preced- 
ent to  final  payment  on  house,  release  must 
be  tendered  before  action  is  brought.  Titus 
V.  Gunn,  69  N.  J.  Law,  -410,  55  A.  735.  An 
action  to  specifically  enforce  a  contract,  for 
the  assignment  of  an  interest  in  property 
should  not  be  brought  while  an  action  is 
pending  to  determine  what  that  Interest  Is. 
Cowles  V.  Rochester  Folding  Box  Co.  [N. 
Y.]    71  N.  E.   468. 

47.  Louisville  Tobacco  "Warehouse  Co,  v. 
Gist,  25  Ky.  L.  R,  387,  76  S.  W.  243.  A  sum- 
mons being  served  upon  a  minor,  and  a 
guardian  ad  litem  being  appointed  for  her 
who  answered  and  prosecuted  an  appeal, 
held  no  further  process  was  necessary  on 
the  return  of  the  case  to  the  trial  court. 
Norman  v.  Central  Kentucky  Asylum  [Ky.] 
80  S.  "W.  781.  And  see  Appeal  and  Review, 
■1  Curr.  L.   83. 

48.  See  1  Curr.  L.  21,  n.  91,  «t  seq. 

40.  Pritchard  v.  Edison  Elec.  Illuminat- 
ing Co.,  92  App.  Div.. 178,  87. N.  Y.  S.  225. 
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result  of  negligence/^  but  he  must  use  his  own  land  with  reference  to  the  rights  of 
others,'*^  and  an  offensive  occupation  cannot  be  carried  on  to  the  very  great  annoy- 
ance of  one  dwelling  immediately  near.'^  He  may  enjoin  the  maintenance  of  a 
bawdy  house/*  though  the  premises  were  so  used  before  he  purchased  his  prop- 
erty/" and  was  tolerated  by  the  municipal  authorities/"  and  was  a  public  nui- 
sance."^    An  owner  who  is  specially  damaged  by  a  nuisance  may  recover  therefor.'* 

He  may  divert  percolating  waters."' 

If  one  maintains  proper  eave  troughs,  no  right  of  action  accrues  to  an  adjoin- 
ing owner  if  injury  results  from  extraordinary  rainfall."" 

He  may  cut  off  overhanging  branches  of  trees  at  the  line  and  dig  out  the  roots 
penetrating  his  soil,  but  he  may  go  no  farther,"^  unless  the  adjoining  owner  con- 
sents,"* trees  standing  on  the  line  being  common  property."'  He  is  liable  for 
damages  by  the  fall  of  a  dangerous  structure  maintaiued  on  his  premises."* 

The  fact  that  a  railroad  company  piled  ties  on  its  right  of  way  so  as  to  ob- 
struct the  view  of  an  abutting  owner  was  not  an  infringement  of  his  rights,""  but 
'where  water  seeped  through,  gathered  in  pools  underneath  and  emitted  noxious 
odors  causing  malaria,  it  was."" 

A  contract  between  adjoining  owners  for  an  easement  must  be  in  writing."'' 

Lateral  support."^ — An  adjoining  owner  may  be  restrained  from  depriving 
land  in  its  natural  state  from  lateral  support,"'  but  where  an  owner  had  deprived 
his  own.  land  of  its  cohesive  force  and  on  being  deprived  of  its  lateral  support  by  an 
adjoining  owner  it  fell,  he  was  not  entitled  to  recover  for  damage  so  caused,'" 
therefore  unless  provided  by  statute,  an  owner  making  excavations  is  only  required 


50.     Party  Walls,   2   Curr.  L,.   1134. 

61.  A  railroad  company  bought  a  tene- 
ment and  In  tearing  it  down  the  doors  In 
a  partition  wall  were  left  unprotected  and 
the  adjoining  owner's  property  was  dam- 
aged. Fisher  v.  Seaboard  Air  Line  R.  Co. 
[Va.]  46  S.  E.  381.  Persons  owning  lots  ad- 
joining a  railroad  cannot  recover  damages 
for  annoyance  consisting  of  noise  and  smoke 
unless    it    is    the    result    of    negligence.      Id. 

Sa.  Froelioher  v.  Oswald  Ironworks,  111 
La.   705,   35  So.  821. 

53.  Boiler  making.  Froelicher  v.  Oswald 
Ironworks,   111   La.   705,   35   So.   821. 

54.  Ingersoll  v.  Rousseau  [Wash.]  76  P. 
513. 

55.  Such  right  being  a  property  right  run- 
ning with  the  land  and  the  injury  being  a 
continuing  one.  Ingersoll  v.  Rousseau  [Wash.  ] 
76  P.  513.  A  change  in  the  construction  was 
no  defense  because  it  did  not  do  away  with 
the  injury.    Id. 

56.  Ingersoll  v.  Rousseau  [Wash.]  76  P. 
513. 

57.  He  was  compelled  to  witness  indecent 
conduct  and  listen  to  Indecent  noises  and 
thereby  suffered  a  special  injury.  Ingersoll 
V.  Rousseau  [Wash.]  76  P.  513.  See  also 
Nuisance,   2  Curr.  L.  1062. 

58.  The  fact  that  adjoining  lot  owners, 
similarly  situated,  have  not  joined  in  nor 
brought  suit  on  their  own  account  for  dam- 
ages for  the  erection  of  a  Are  tower  in  a 
public  square  does  not  prejudice  the  rights 
of  one  who  does  bring  action.  Fessler  v. 
Union  [N.  J.  Bq.]  56  A.  272. 

59.  The  digging  of  a  well  which  destroyed 
the  well  of  an  adjoining  owner.  Houston  & 
T.  Cent.  R.   Co.  v.  Bast  [Tex.]   81  S.  W.  279. 

60.  Extraordinary       rainstorms        causing 


large  quantities  of  water  to  be  precipitated 
on  premises  from  an  adjoining  owner's  roof. 
All  reasonable  precautions  had  been  taken, 
no  recovery.  Philips  v.  Taylor  [Minn.]  100 
N.  W.   649. 

61.  Harndon  v.  Stultz  [Iowa]  100  N.  W. 
329. 

62.  In  an  action  to  compel  one  to  dig 
up  a  line  hedge,  such  party  disclaimed  own- 
ership and  expressed  a  willingness  that  it 
be  removed.  Held,  the  other  party  who  had 
set  it  out  could  remove  it  at  his  own  ex- 
pense. Harndon  v.  Stultz  [Iowa]  100  N.  W. 
329. 

63.  Where  one  owner  set  out  a  hedge  on 
the  line,  the  care  and  maintenance  of  "which 
was  assumed  by  the  adjoining  owner,  the  one 
setting  it  out  could  not  compel  the  other  to 
dig  it  up  on  its  becoming  a  nuisance.  Harn- 
don V.  Stultz    [Iowa]    100  N.  W.   329. 

64.  Walls  of  burned  building.  Beldler  v. 
King,    209    111.    302,    70   N.   B.    763. 

65.  Houston,  E.  &  W.  T.  R.  Co.  v.  Simp- 
son [Tex.  Civ.  App.]  81  S.  W.  353. 

66.  Damages  for  sickness  caused  thereby 
allowed.  Houston,  B.  &  W.  T.  R.  Co.  v. 
Simpson    [Tex.   Civ.  App.]    81  S.  W.   353. 

67.  In  selling  an  adjoining  lot  an  owner 
promised  to  sink  deeper  a  well  which  was 
on  the  line  and  allow  the  purchaser  to  use 
the  same.  Plunkett  v.  Meredith  [Ark.]  77 
S.  W.  600.  Where  husband  and  wife  owned 
adjoining  premises,  the  husband  could  not 
acquire  an  easement  in  her  premises  by  ad- 
verse use  In  maintaining  a  projecting  wall. 
Graves  v.  Broughton   [Mass.]    69  N.   B.   1083.^ 

68.  See  1  Curr.  L.  21,  n.  93-98. 

69.  Gillies  v.  Eckerson,  89  N.  T.  S.  609. 

70.  Adjoining  owners  making  brick:  on 
their  respective  lots.  Gillies  v.  Eckerson,  89 
N.  T.  S.   609. 
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to  support  the  land  of  an  adjoining  owner  in  its  natural  state  and  not  to  support 
the  buildings  thereon,"  and  is  not  liable  for  injuries  thereto,"  or  persons  thereon" 
in  the  absence  of  negligence,  and  the  mere  fact  that  the  wall  cracked  while  the 
excavating  was  being  done  raises  no  presumption  of  negligence.^*  If  he  is  neg- 
ligent, the  fact  that  an  independent  contractor  performed  the  work  will  not  re- 
lieve him,^^  though  it  has  been  otherwise  held;'®  but  an  independent  contractor 
who  is  negligent  is  not  liable." 

The  owner  of  an  unimproved  lot  has  the  right  to  excavate  by  using  reason- 
able care  and  giving  timely  notice  to  the  owner  of  adjacent  buildings,''*  who  must 
assume  responsibility  to  protect  his  buildings,'"  and  the  cost  of  shoving  up  or  un- 
derpinning falls  on  hiip,"'  unless  otherwise  provided  by  statute.  The  New  York 
statute  does  not  admit  of  conditions  being  annexed  which  are  otherwise  than  in- 
cident to  the  duty  to  protect  the  building,*^  and  a  party  by  an  unnecessary  com- 
pliance with  such  statute  may  deprive  himself  of  his  common-law  rights.'" 

Overleaning  walls.^^ — A  property  owner  may  enjoin  the  continued  mainte- 
nance by  an  ■  adjoining  owner  of  a  structure  projecting  over  his  land,'*  or  recover 
damages  therefor,*^  providing  the  evidence  shows  an  encroachment.** 


71.  A  statute  providing  that  an  owner  de- 
siring to  excavate  more  than  10  feet  must 
protect  the  wall  of  an  adjoining  structure  at 
his  own  expense  and  that  the  section  shall 
not  apply  to  buildings  now  erected,  or  to 
dwelling  houses,  applies  only  to  buildings 
other  than  dwelling  houses  erected  after  the 
passage  of  the  act.  Wadasz  v.  Arcade  Real 
Estate  Co.,  206  Pa.  539,  56  A.  46.  St.  Louis 
Charter  does  not  authorize  an  ordinance  lim- 
iting the  depth  a  lot  owner  can  excavate 
without  protecting  contiguous  buildings. 
Carpenter  v.  Reliance  Realty  Co.  [Mo.  App.] 
77  S.  W.  1004.  A  lot  owner  called  the  at- 
tention of  an  adjoining  OTvner  to  an  ordi- 
nance when  notifying  him  to  protect  his 
buildings  against  an  excavation.  Held,  he 
was  not  estopped  to  attack  the  validity  of 
the  ordinance.  Id.  A  building  was  injured 
by  the  making  of  excavations  on  the  adjoin- 
ing lot.  Held,  In  view  of  a  statute  that  an 
instruction  that  ordinary  care  to  sustain 
"the  land"  without  an  instruction  as  to  the 
duty  of  the  owner  to  protect  the  superincum- 
bent weight  of  the  building  was  not  error. 
Wilkins  v.  Grant,  118  Ga.  522,  45  S.  E.  415. 
Damage  caused  a  building  by  excavating  on 
an  adjoining  lot.  Carpenter  v.  Reliance  Real- 
ty Co.  [Mo.  App.]  77  S.  W.  1004. 

72.  Evidence  held  insufficient  to  show 
negligence.  Serio  v.  Murphy  [Md.]  58  Atl. 
485.  One  under  whose  supervision  the  ex- 
cavating is  being  done  is  bound  to  exercise 
only  ordinary  care.     Id. 

TS.  Where  an  owner  permits  land  of  an 
adjacent  owner  to  be  deprived  of  its  lateral 
support,  he  is  not  liable  to  such  adjacent 
owner  for  personal  Injuries  sustained  by  the 
giving  way  of  the  soil  under  his  weight,  un- 
less the  removal  of  the  lateral  support  was 
in  a  negligent  manner.  Pullan  v.  Stallman 
[N.  J.  Law]  56  A.  116. 

74.  Serio  v.  Murphy  [Md.]    58  A.   436. 

75.  An  owner  excavated  below  the  foun- 
dation of  an  adjoining  wall  and  failed  to 
exercise  ordinary  precautions.  He  was  held 
liable,  though  the  work  was  done  by  an  in- 
dependent contractor.  Davis  v.  Summerfleld, 
133  N.  C.  S25,  45  S.  B.  654.  The  employment 
of  an  independent  contractor  to  make  an  ex- 
cavation   adjacent    to    an    abutting    owner's 


wall  does  not  relieve  the  proprietor  from 
the  duty  to  give  the  adjacent  owner  timely 
notice  of  the  nature  and  extent  of  the  intend- 
ed excavation.     Id. 

70.  A  building  being  erected  for  an  ex- 
press company  by  an  independent  contractor, 
for  injuries  caused  by  such  contractor  the 
company  was  not  liable.  Korn  v.  Weir,  83 
N.  T.  S.  976. 

77.  Adjoining  owners  agreed  that  during 
the  erection  of  a  line  wall  the  one  erecting 
the  building  should  do  certain  things  to 
protect  the  property  of  the  other.  Held,  that 
no  action  would  lie  against  a  contractor  who 
performed  this  work  negligently.  Cobb  v.  C. 
Everett  Clark  Co.  [Ga.]  45  S.  E.  305.  A  con- 
tract between  a  lot  owner  and  a  construction 
company  provided  that  the  construction  com- 
pany should  protect  adjacent  walls.  Held, 
that  the  adjoining  owner  could  not  enforce 
this  provision  against  the  construction  com- 
pany. Carpenter  v.  Reliance  Realty  Co.  [Mo. 
App.]  77  S.  W.  1004.  Where  an  adjoining 
owner  gave  notice  to  his  neighbor  to  protect 
his  house  as  required  by  ordinance,  he  is  not 
liable  for  injuries  to  the  house,  the  work  hav- 
ing been  done  with  ordinary  care.  Serio  v. 
Murphy  [Md.]   58  A.    435. 

78, 79,  SO.  Carpenter  v.  Reliance  Realty  Co. 
[Mo.  App.]  77  S.  W.  1004. 

81.  Under  statute  Imposing  on  lot  own- 
ers about  to  excavate  the  duty  of  protecting 
adjacent  walls  "If  afforded  license  to  enter 
and  not  otherwise,"  the  adjoining  owner 
could  not  impose  as  a  condition  of  the  license 
to  enter  and  shore  up.  that  the  licensee  pro- 
tect certain  plumbing  from  freezing.  Korn 
V.  Weir,  88  N.  T.  S.  976. 

82.  Under  New  York  statute  one  Intend- 
ing to  excavate  more  than  10  feet  must  on 
receiving  license  from  the  adjoining  owner 
shore  up  his  building.  Where  one  did  not 
intend  to  go  10  feet,  but  got  a  license  to 
shore  up  the  adjoining  building,  and  did  it  so 
that  it  fell,  he  was  liable  for  the  damages 
and  was  estopped  to  say  that  he  did  not  in- 
tend to  go  down  10  feet.  Blanchard  v.  Sava- 
rese,  89  N.  T.  S.  664. 

83.  See  1  Curr.  L.  21,  n.  1. 

84.  A  wooden  structure  resting  on  beams 
projecting  from  the  foundation  over  the  land 
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Common  ways  and  appurtenances." — One  may  not  interfere  with  an  easement 
obtained  from  a  common  grantor,"  nor  construct  a  stairway  leading  to  his  base- 
ment so  as  to  make  a  landing  place  of  the  sidewalk  in  front  of  an  adjoining  owner/' 
A  tenant  may  maintain  an  action  for  obstructing  a  common  way."" 

Spite  fences?'^ — An  unnecessary  and  unreasonable  use  of  land  to  the  injury  of 
another  is  not  a  property  right,"^  but  that  a  fence  was  erected  to  annoy  and  from 
motives  of  malice  is  not  sufBcient  to  give  an  adjoining  owner  a  cause  of  action."' 

Line  fences. — Where  a  boundary  line  between  adjoining  owners  is  disputed, 
the  proprietors  may  by  verbal  agreement  fix  the  line  which  if  acted  on  by  them 


of  an  adjoining  owner.  Norwalk  Heating  & 
Lighting  Co.  v.  Vernam,  75  Conn.  662,  55  A. 
168.  Tlie  possession  and  occupancy  of  a 
structure  projecting  over  the  land  of  an- 
other, but  not  touching  it,  is  not  an  ouster 
■within  the  meaning  of  a  statute,  declaring 
conveyances  of  land  of  which  the  vendor  is 
ousted  to  be  void.     Id. 

85.  For  the  unlawful  construction  of  a 
wall  on  his  premises.  Graves  v.  Eroughton 
[Mass.]    69  N.  E.  1083. 

86.  Where  surveyors  for  one  owner  testified 
that  a  wall  did  not  extend  over  the  line  and 
surveyors  for  the  other  party  testified  that 
it  extended  over  three-fourths  of  an  inch, 
evidence  held  Insufficient  to  show  an  en- 
croachment. Ipser  v.  Rosenbaum,  25  Ky.  L. 
R.  2202,  80  S.  W.   187. 

87.  See  1  Curr.  L.  22.  n.  8,  9. 

88.  "Where  adjoining  owners  have  an  ease- 
ment over  an  alley,  one  of  them  cannot  ex- 
cavate the  alley  to  obtain  access  to  his  build- 
ing and  light  and  air  for  his  basement,  un- 
less the  excavation  can  be  used  so  as  not  to 
substantially  interfere  with  the  right  of 
passage.  Mershon  v.  Fidelity  Ins.  Trust  & 
Safe  Deposit  Co..  208  Pa.  292,  57  A.  569. 

89.  One  caused  an  opening  to  be  made  in 
the  sidewalk  in  front  of  his  building,  which 
extended  to  within  10  inches  of  his  line,  and 
the  railing  guarding  it  to  within  23  Inches 
of  the  line.  The  view  to  an  adjoining  own- 
er's windows  was  obstructed  by  people  stop- 
ping at  the  head  of  the  stairs.  Perry  v.  Cast- 
ner  [Iowa]  100  N.  W.  84. 

»0.  A  common  hallway  affording  entrance 
to  two  hotels  on  separate  lots  had  been  used 
in  common  by  the  proprietors  under  an 
agreement.  One  of  them  constructed  fire 
proof  shutters  in  the  hallway  and  prevented 
the  tenant  of  the  other  from  using  it.  Held, 
under  a  statute  relative  to  the  construction 
of  any  structure  intended  to  spite  or  annoy 
an  adjoining  owner,  the  tenant  could  main- 
tain an  action  without  joining  his  landlord. 
TVinsnr  v.  German  S.  &  L.  Soc,  31  Wash.  365, 
72  P.  66.  A  contract  for  joint  use  of  a  hall- 
way between  two  hotel  buildings  provided 
that  all  matters  in  dispute  should  be  left  to 
arbitration.  Held,  that  where  one  had  placed 
obstructions  in  the  hallway  which  had  been 
repeatedly  removed  by  the  other,  he  was  es- 
topped to  set  up  against  a  petition  to  enjoin 
such  act  that  arbitration  had  not  been  pro- 
posed and  refused.     Id. 

91.  See  1  Curr.  L.  22.  n.  11. 

92.  A  statute  declaring  any  fence  exceed- 
ing Ave  feet  in  height  and  erected  to  annoy 
an  adjoining  owner  to  be  a  private  nuisance, 
and  giving  the  injured  person  damages  was 
held  constitutional.  Horan  v.  Byrnes  [N.  H.] 
54  A.   945. 

03.     Where  a  lot  was  used  for   gardening 


and  there  was  an  unobstructed  view  there- 
from across  an  adjacent  lot  to  a  side  street, 
the  owner  had  no  cause  of  action  against  the 
owner  of  the  adjacent  lot  for  erecting  a  high 
board  fence  along  the  boundary,  though  it 
was  done  for  malice  and  injured  her  lot  for 
the  purpose  named.  GiUer  v.  West  [Ind.]  69 
N.  B.  548.  The  erection  of  a  fence  12  feet 
liigh,  on  one's  own  property,  shutting  off  the 
view  of  the  public  and  the  view,  light  and  air 
of  a  neighbor,  does  not  constitute  a  public 
nuisance,  nor  an  infraction  of  a  statute  im- 
posing a  penalty  for  maintaining  an  obstruc- 
tion so  as  to  injure  the  property  of  another, 
though  erected  through  motives  of  malice. 
Russell  V.  State  [Ind.  App.]  69  N.  B.  482.  A 
conclusion  that  a  fence  was  maliciously  erect- 
ed held  supported  by  a  finding  that  it  was  of 
tight  boards  5%  feet  high  and  set  on  top  of 
a  picket  fence  Z%  feet  high,  and  that  it  was 
erected  to  annoy  an  adjoining  owner,  though 
by  other  findings  it  appeared  that  defendant 
intended  the  inclosure  for  the  purpose  of  ex- 
ercising his  horses,  and  that  he  had  erected 
the  fence  to  placate  his  wife,  ■whose  personal 
motive  was  to  spite  her  neighbor.  Whitloek 
v.  Uhle.  75  Conn.  423.  53  A.  891. 

NOTE. — By  the  weight  of  authority,  it  Is 
held  that  in  the  absence  of  statute  a  struct- 
ure maliciously  erected  by  one  on  his  own 
land  to  cut  off  light  or  air  from  an  adjoining 
owner  gives  no  right  of  action  to  the  person 
aggrieved.  By  the  authorities  so  holding  it 
is  argued  that  the  maxim  sic  utere,  etc.,  re- 
quires only  abstention  from  legal  injury,  and 
that  unless  an  easement  is  established  by 
prescription  or  contract,  such  a  structure  in- 
fringes no  legal  right.  Pickard  v.  Collins,  23 
Barb.  [N.  T.]  458;  Paine  v.  Chandler,  134  N. 
T.  S85,  32  N.  B.  18.  And  there  being  no  le- 
gal wrong  the  motive  becomes  immaterial. 
Pickard  v.  Collins.  23  Barb.  [N.  T.]  458;  Jen- 
kins v.  Fowler,  24  Pa.  308;  Phelps  v.  Nowlen, 
72  N.  T.  39;  Falloon  v.  Schilling,  29  Kan.  295; 
Rideout  v.  Knox,  148  Mass.  368,  19  N.  B.  390; 
Dawson  v.  Kemper,  32  Wkly.  Law  Bui.  15; 
Guest  V.  Reynolds,  68  111.  478;  Ward  v.  Neal, 
35  Ala.  602;  Letts  v.  Kessler,  54  Ohio  St.  73, 
42  N.  B.  765,  40  L.  R.  A.  177;  Metzger  v. 
Hochrein,  107  Wis.  267,  83  N.  W.  308,  50  L.  R. 
A.  305.  The  contrary  doctrine  has  been  held 
in  Burke  v.  Smith,  69  Mich.  380.  37  N.  W. 
838,  8  L.  R.  A.  184  [with  note];  Flaherty  V. 
Moran,  81  Mich.  52.  45  N.  W.  381,  8  L.  R.  A. 
183;  Sankey  v.  St.  Mary's  Female  Academy,  8 
Mont.  265,  21  P.  23.  Statutes  have  been 
passed  in  several  states  regulating  the  height 
of  boundary  fences,  and  such  statutes  are 
held  constitutional.  Smith  v.  Morse,  .  148 
Mass.  407,  19  N.  E.  393.  Some  of  these,  like 
the  California  act  (Act  March  9,  1895),  inhibit 
fences  over  a  certain  height  irrespective  of 
motive.      Western    Granite   &   Marble   Co.    v. 
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will  be  enforced  by  the  courts."*  At  common  law  an  adjoining  owner  has  no  right 
to  build  his  fence  beyond  his  own  land,°°  and  if  he  builds  it  within  his  line,  ad- 
jacent owners  may  not  encroach  on  his  property."'  The  burden  is  on  an  adjoining 
owner  to  show  that  a  line  fence  built  partly  on  his  land  is  unreasonable  for  the  pur- 
poses intended."'' 

Measure  of  (faTO(i^es."^Speculative  damages  cannot  be  recovered  for  an  en- 
croachment,"" but  compensatory,'^  and  in  case  malice  is  shown,  punitive  damages 
may  be  recovered.^ 

ADMIRALTY. 


§  1,     Jurisdiction    and    Courts    (40).     Marl-  B.  Evidence,     Proof     and     Hearing,     and 

time  Contracts   (41).     Maritime  Torts  (41).  Decree    (43).      Interrogatories    (43). 

§  2.     Remedies  and  Remedial  Rlglits   (42).  Findings    of    a    Commissioner    (44). 

5  3.     Practice  and  Procedure   (42).  Costs  (44).     Interest  (44). 

A.  Pleading,  Process,   etc.    (42).  §  4.     Appeals      and     Subsequent     Proceed- 

ings.    Practice  on  Appeal  (44). 

This  topic  includes  only  admiralty  jurisdiction  and  practice.  The  law  of  mari- 
time traffic  and  of  navigation  is  treated  elsewhere.' 

§  1.  Jurisdiction  and  courts* — Courts  of  admiralty  of  the  United  States  take 
cognizance  of  any  case  within  the  general  martime  law  whenever  the  res  or  person 
to  be  affected  is  within  the  reach  of  its  process."  Hence  they  have  jurisdiction  of  an 
action  in  personam  against  the  owner  of  a  foreign  ship  to  recover  for  injuries  sus- 
tained by  an  American  passenger  on  the  high  seas,"  and  may,  in  their  discretion, 
entertain  a  suit  by  an  alien  seaman  against  a  foreign  ship  to  recover  damages  for  the 


Knickerbocker,  103  Cal.  Ill,  37  P.  192.  Un- 
der the  Connecticut  act,  however,  malice  is 
essential  [Gen.  St.  §  1277].  Harbison  v. 
White,  46  Conn.  106;  Gallagher  v.  Dodge,  48 
Conn.  387.  And  the  same  is  true  under  the 
Maine  statute  (Lord  v.  Langdon,  91  Me.  221. 
89  A.  552)  and  that  of  Massachusetts  (Rideout 
V.  Knox,  148  Mass.  368,  19  N.  E.  390,  2  D.  R. 
A.  81),  and  New  Hampshire  (Hunt  v.  Cog- 
gin,  66  N.  H.  140,  50  Atl.  250,  in  which  it 
was  said  that  defendant  need  not  have  been 
actuated  solely  by  malice).  Such  statutes 
have  been  sustained  as  applying  to  fences 
erected  before  their  passage.  Smith  v.  Morse, 
148  Mass.  407,  19  N.  E.  393. 

Prom  note  to  Letts  v.  Kessler  [Ohio]  40 
L.  R.  A.  177.  See,  also,  briefs  In  Metzger  v. 
Hochrein  [Wis.]  50  L.  R.  A.  305. 

94,95.  Hoar  v.  Hennessy  [Mont.]  74  P. 
452. 

96.  Where  an  owner's  fence  is  built  an 
inch  within  his  line  an  adjoining  owner  may 
not  In  raising  the  grade  of  his  lot  pile  dirt 
on  such  inch  of  land.  Berry  v.  Fleming,  87 
App.  Div.  53,  83  N.  T.  S.  1066.  Montana  stat- 
ute providing  that  If  one  owner  use  the  line 
fence  of  his  neighbor  he  must  share  the  cost 
of  construction  contemplates  that  the  fence 
shall  He  one-half  on  the  land  of  each.  Hoar 
V.  Hennessy  [Mont.]  74  P.  452. 

97.  To  prevent  the  washing  down  of  the 
earth  from  the  lot  on  the  higher  level.  Hoar 
V.  Hennessy  [Mont]  74  P.  452.  Adjoining 
owners  entered  into  an  agreement  that  only 
a  fence  of  a  certain  kind  was  to  be  erected 
on  a  vacant  strip  between  their  lots.  Held 
that  the  erection  of  a  high  board  fence  would 
be  enjoined  since  It  would  violate  the  con- 
tract. Silverfleld  v.  Frank,  48  Or.  502,  73  P. 
1032. 

98.  See  1  Curr.  L.  22,  n.  12-14. 

,99.  A  building  leaned  over  an  adjoining 
lot  so  as  to  obstruct  the  erection  of  a  factory. 


The  adjoining  owner  erected  a  temporary 
structure  and  continued  his  manufacture. 
Held,  that  he  was  not  entitled  to  recover  for 
loss  of  profits  which  it  was  set  up  would  In- 
evitably occur  and  which  would  be  due  to 
the  overleanlng  wall.  Barnes  v.  Berendea, 
139  Cal.  32,   72  P.  406. 

1.  But  he  was  entitled  to  recover  loss  of 
profits  sustained  by  reason  of  the  obstruc- 
tion, and  the  cost  of  the  erection  of  the  tem- 
porary structure  and  the  expense  of  setting 
up  machinery  therein  and  of  removing  it  to 
the  permanent  building  (Barnes  v.  Berendes, 
139  Cal.  32,  72  P.  406),  also  the  amount  paid 
a  watchman  to  guard  the  temporary  struct- 
ure during  such  delay  (Id.),  and  the  differ- 
ence between  the  contract  price  of  lumber 
and  the  price  he  was  subsequently  required 
to  pay,  the  sellers  having  refused  to  hold  the 
contract  open  (Id.).  Where  an  owner  of  ad- 
joining lots  contracts  with  the  vendee  of  one 
of  them  to  deepen  a  well  on  the  line  until  It 
affords  a  sufficient  supply  of  water,  and  fails 
to  do  so  the  measure  of  damages  is  the  cost 
of  sinking  It  to  such  depth.  Plunkett  v. 
Meredith  [Ark.]  77  S.  W.  600.  And  if  such 
vendor  prevents  the  vendee  from  sinking  it 
she  can  recover  the  cost  of  sinking  a  well 
on  her  own  premises.     Id. 

2.  And  punitive  damages  if  the  defendant 
maliciously  and  for  the  purpose  of  harassing 
him  refused  to  remove  the  wall.  Plunkett  V 
Meredith    [Ark.]    77  S.    W.   600. 

3.  Shipping  and  Water  Traffic,  2  Curr.  L. 
1648. 

4.  See  1  Curr.  L.  22. 

5.  Pouppirt  V.  Elder  Dempster  Shipping, 
122   P.   983. 

6.  Action  governed  by  general  maritime 
law  as  administered  In  this  country.  Poup- 
pirt V.  Elder  Dempster  Shipping,  122  F.  983; 
Elder  Dempster  Shipping  Co.  v.  Poupirt  [C. 
C.  A.]    125  F.  732. 
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failure  of  the  master  to  provide  him  with  proper  care,  nursing  and  inedical  treat- 
ment after  his  accidental  injury  while  in  the  service  of  the  ship.'' 

That  a  vessel  is  engaged  in  commerce  wholly  within  a  state  does  not  exclude 
it  from  admiralty  jurisdiction.' 

State  statutes  cannot  extend  or  restrict  the  admiralty  jurisdiction  exclusively 
vested  in  the  Federal  courts,  but  can  only  operate  to  furnish  an  additional  remedy." 
A  canal  forming  part  of  a  continuous  highway  for  interstate  and  foreign  commerce, 
though  wholly  within  a  state,  is  a  navigable  water  of  the  United  States  and  its  canal 
boats  are  ships  within  the  maritime  law.^" 

Maritime  contracts.^^ — In  order  that  a  court  of  admiralty  may  have  jurisdiction 
over  a  contract,  it  must  be  essentially  and  wholly  maritime  in  its  character.  It  must 
relate  to  the  trade  and  business  of  the  sea,  and  must  provide  for  maritime  services, 
maritime  transactions,  or  maritime  casualties,^^  but  it  is  immaterial  whether  it  is  to 
be  performed  on  land  or  water.^' 

Maritime  torts}*" — The  fact  of  locality  alone  does  not  give  the  court  jurisdiction 
of  an  action  for  tort,  committed  on  the  high  seas  or  other  navigable  waters,  but  it 
must  further  appear  that  the  tort  was  maritime  in  character.^" 

There  is  jurisdiction  in  rem  of  a  libel  for  negligent  towage  in  the  absence  of  a 
contract,  for  the  liability  is  founded  in  tort.^' 

Where  the  injury  to  a  vessel  is  done  upon  the  land,  though  it  originated  upon 
the  water,  the  damage  is  not  a  subject  of  admiralty  jurisdiction,^''  but  the  taxA,  that 


7.  The  Troop  [C.  C.  A.]  128  P.  856. 

8.  Perry  v.  Haines,  191  U.  S.  17,  24  S.  Ct.  8. 

9.  Uen  given  by  state  statutes  not  test  of 
Jurisdiction.  Eev.  St.  Me.  c.  93,  §  7,  giving 
lien  on  vessels  for  use  of  .wharf,  does  not 
give  court  of  admiralty  Jurisdiction  of  suit 
in  rem  to  recover  for  rent  of  wharf.  The 
James  T.  Furber,  129  F.  808.  Remedy  may 
be  enforced  by  Federal  courts  only  when 
contract  Is  maritime.  The  Mary  F.  Chisholm, 
129  F.  814. 

10.  Proceedings  In  rem  to  enforce  a  lien 
for  repairs  are  within  exclusive  Jurisdiction 
of  admiralty,  though  had  under  state  statute. 
Perry  v.  Haines,  191  U.  S.  17,  24  S.  Ct.  8. 

11.  See  1  Curr.  L.  23,   n.  22-26. 

12.  Lease  of  space  at  a  wharf  for  use  of 
vessel  at  fixed  annual  rental  Is  lease  of  real- 
ty and  not  maritime  contract.  The  James  T. 
Furber,  129  F.  808.  The  test  to  be  applied  is, 
does  the  suit  arise  from  the  necessities  of 
navigation  or  from  any  matters  relating  to 
the  commerce  of  the  sea?  Sale  to  fishermen 
of  tobacco,  clothing,  and  other  articles  of 
personal  use  held  not  maritime  in  character. 
The  Mary  F.  Chisholm,  129  F.  814.  A  mere 
contract  to  procure  Insurance  Is  not  mari- 
time. Reliance  Lumber  Co.  v.  Rothschild, 
127  F.  745. 

Contract  to  furnish  material  to  build  a 
floating  dock,  retaining  a  lien  thereon  (Ar- 
nold V.  Bastln's  Trustee,  25  Ky.  L.  R.  895,  76 
S.  W.  855),  and  claims  for  a  stipulated  com- 
mission for  obtaining  a  charter  and  for  an 
attendance  fee,  are  not  maritime  (Richard  v. 
Holman,  123  F.  734). 

A  contract  by  master  of  steamboat  to  col- 
lect and  transport  certain  cotton  seed  from 
one  port  to  another  within  a  reasonable  time, 
for  freight  specified,  Is  a  marit^imo  contract, 
and  shipper  is  entitled  to  recover  In  admiral- 
ty for  breach  thereof.  Florence  Cotton  Oil 
Co.  V.  Alabama  Towboat  Co.  [C.  C.  A.]  128  F. 
916'.     Has   Jurisdiction  of  suits   on  contracts 


of  maritime  insurance,  and  hence  of  a  suit 
on  an  accepted  application  for  such  insur- 
ance, or  binding  slip.  Kerr  v.  Union  Marine 
Ins.  Co.,  124  F.  835.  To  bring  a  case  whether 
of  contract  or  tort,  within  the  Jurisdiction  of 
a  court  of  admiralty,  maritime  relations  of 
some  sort  must  exist.  Campbell  v.  Hackfeld 
[C.  C.   A.]    125  F.  696. 

13.  Libelant  chartered  scotv  to  city  to 
carry  street  sweepings,  etc.,  to  island,  which 
city  was  filling  In.  It  grounded  on  island 
when  tide  receded,  through  charterer's  neg- 
ligence. In  action  on  contract  for  failure 
to  return  vessel,  held,  admiralty  had  Juris- 
diction. Dalley  v.  City  of  New  Tork,  128 
F.  796.  Contract  for  repairs  on  vessel  In 
dry  dock  is  maritime.  Perry  v.  Haines,  191 
U.  S.  17,  24  S.  Ct.  8. 

14.  See  1  Curr.  L.  23,  n.  29-31. 

15.  Action  for  injury  to  stevedore  through 
negligence  of  contracting  stevedore  not  with- 
in Jurisdiction  of  admiralty  court.  Camp- 
bell V.  Hackfeld  [C.  C.  A.]  125  P.  696.  A 
statute  Imposing  on  the  agent  of  a  foreign 
insurance  company  doing  business  without 
complying  with  the  requirements  of  the 
state,  the  penalty  of  "being  personally  lia- 
ble on  such  contract"  imposes  a  tort,  not 
a  contract  liability,  and  since  it  is  not  mari- 
time admiralty  has  no  Jurisdiction.  Reliance 
Lumber  Co.  v.   Rothschild,   127  P.   745. 

le.     The   Temple   Emery,    122    F.    180. 

17.  Dalley  v.  City  of  New  Tork,  128  F. 
796.  The  locus  of  the  damage  and  not  of 
the  origin  of  the  tort  Is  the  test  of  admi- 
ralty Jurisdiction  in  tort.  No  libel  can  be 
maintained  for  injuries  to  a  permanent 
structure  resting  upon  land.  Collision  of  a 
ship  with  a  beacon  resting  on  piles  In  a 
river  channel.  The  Blackheath,  122  P.  112. 
Falling  between  a  wharf  and  vessel  in  the 
dark  owing  to  negligent  withdrawal  of  the 
gang-plank  by  oflicers  and  crew  of  the  ves- 
sel was  held  not  a  maritime  tort.  The  Al- 
bion, 123  P.  189. 
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the  vessel  takes  ground  with  the  recession  of  the  tide  does  not  oust  the  admiralty 
jurisdiction.^' 

A  statute  authorizing  submission  to  a  district  court  of  the  claim  of  a  British 
steamer  sunk  by  a  war  vessel  of  the  United  States  to  hear,  determine  and  render  judg- 
ment in  compliance  with  the  rules  of  admiralty,  confers  jurisdiction  to  render  a 
decree  against  the  United  States  for  damage  caused  by  violation  of  the  navigation 
rules,  though  due  to  the  exigencies  of  war.^" 

Apart  from  statute,  there  is  no  right  of  action  in  admiralty  for  wrongful  death." 

§  2.  Remedies  and  remedial  rights."'^ — There  is  a  sharp  distinction  between  an 
action  in  personam  with  concurrent  attachment  and  a  proceeding  in  rem.  The  lat- 
ter is  distinctively  maritime."-  Fault  on  the  part  of  those  in  control  must  be  imputed 
to  the  ship  to  give  jurisdiction  in  rem.^' 

Statutes  of  limitation,  as  such,  are  not  enforced  by  courts  of  admiralty,  but,  in 
the  absence  of  exceptional  circumstances,  they  will  generally  be  followed  by  analogy.^* 
Failure  of  one  having  a  claim  in  rem  against  a  foreign  ship  to  seek  other  property 
of  its  owners  to  attach  and  waiting  till  her  second  trip  to  the  port  is  not  laches.^' 

§  3.  Practice  and  procedure.  A.  Pleading,  process,  etc.-'' — Courts  of  admiral- 
ty are  liberal  in  their  treatment  of  pleadings,  and  averse  to  sustaining  technical  ob- 
jections calculated  to  prevent  the  determination  of  causes  according  to  their  es- 
sential merits,  but  this  liberality  should  not  be  so  exercised  as  to  prejudice  either 
party.  ^'' 

Claims  for  demurrage  should  be  specific,-*  and  damages  resulting  to  the  own- 
ers from  the  cancellation  of  a  charter  party  cannot  be  recovered  in  a  libel  by  the 
master  of  the  vessel,  unless  the  same  are  alleged.^' 

If  a  libellant  has  a  good  cause  of  action  on  one  or  the  other  of  two  theories 
practically  inconsistent,  and  is  doubtful  which  is  correct,  he  may  with  proper 
allegations  plead  in  the  alternative."" 

A  set-off  is  not  cognizable  in  admiralty  except  in  so  far  as  it  relates  to  the 
particular  transaction  which  is  the  subject  of  the  libel,  and  goes  to  reduce  or  over- 
come the  original  demand.'^ 


18.  Vessel  stranded  by  ebbing  of  tide 
within  crib"work  and  embankments  built  for 
filling  up  island  in  East  River,  New  York. 
Held,  that  court  had  Jurisdiction,  the  water 
being  navigable.  Dailey  v.  City  of  New  York, 
128  F.   796. 

19.  Watts  V.   U.   S..   123   F.   105. 

20.  Williams  v.  Quebec  S.  S.  Co.,  126  F. 
591. 

21.  See  1  Curr.  L,.  23. 

22.  Perry  v.  Haines,  191  U.  S.  17,  24  S. 
Ct.    8. 

23.  Where  the  liability  sought  to  be  en- 
forced arose  out  of  a  contract  obligation  of 
the  master  to  return  a  tug  in  as  good  con- 
dition as  when  hired,  a  libel  in  rem  was  dis- 
missed. The  Ville  de  St.  Nazaire,  124  F. 
1008. 

24.  Not  allowed  to  amend  libel  so  as  to 
bring  in  shipowner  and  add  cause  of  action 
in  personam,  after  the  action  would  be 
barred  by  the  local  statute,  on  ground  that 
damages  and  interest  had  Increased  to 
amount  in  excess  of  the  stipulation  given 
for  the  release  of  the  vessel,  since  owner 
could  have  been  joined  at  any  time  and  in- 
crease was  apparent.  The  Southwark,  128 
F.    14«. 

25.  Within  the  jurisdiction,  41  days  be- 
tween injury  and  libel.  Not  laches.  The 
Slingsby  [C.  C.  A.]  120  F.  748. 


26.  See  1   Curr.  U  24. 

27.  Harrison  v.  Hughes,  119  F.  997.  Libel 
held  to  show  a  maritime  contract  within  the 
admiralty  jurisdiction  of  the  court,  a  breach 
thereof,  and  a  right  to  damages.  Florence 
Cotton  Oil  Co.  V.  Alabama  Towboat  Co.  [C. 
C.  A.]  128  F.  915.  Where  the  libel  sets  out 
the  facts  and  the  answer  and  evidence  meet 
the  real  issues  and  the  assignments  of  er- 
ror point  out  the  questions  for  the  appellate 
court,  recovery  will  not  be  denied.  Libel  on 
a  charter  party  to  which  llbellee  not  a  party. 
W.  S.  Keyser  &  Co.  v.  Jurvelius  [C.  C.  A.] 
122  F.  218.  An  allegation  that  a  vessel  was 
enrolled  in  Boston  and  that  her  owner  Iiad 
its  principal  place  of  business  in  Boston 
is  not  a  sufficient  allegation  that  her  home 
port  was  in  Massachusetts.  The  New  Bruns- 
wick, 125  F.   567. 

26.  Neither  what  days  nor  how  manv 
were  alleged.  The  Cargo  of  The  Joseph  W. 
Brooks,    122    F.    881. 

30.  An  Interlocutory  decree  on  a  mas- 
ter's libel  may  be  amended  and  referred, 
to  bring  up  his  right  to  recover  for  the 
owner's  loss  after  cancellation  of  a  charter 
party.      Harrison    v.   Hughes,    119   P.   997. 

30.  The   New   Brunswick,    125   F.   667. 

31.  Hastorf  v.  Degnon-McLean  Contract- 
ing Co.,  128  F.  982.  An  Independent  set- 
off or  counterclaim  cannot  be  considered   to 
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Parties  other  than  intervening  claimants  are  not  entitled  to  file  exceptions  to 
a  libel  for  breach  of  a  maritime  contract.'^ 

After  seizure  imder  process,  earnings  of  a  vessel  prior  to  the  sale  under  an 
agreement  between  the  charterer  and  the  marshal  approved  by  the  court  should 
be  paid  into  court  and  applied  on  the  libellant's  claim.'' 

On  the  death  of  a  libellant  in  prize  who  applies  on  behalf  of  himself  and  oth- 
ers of  the  navy,  another  interested  person  who  is  present  by  counsel  may  be  sub- 
stituted.'* 

(§3)  B.  Evidence,  proof  and  hearing,  and  decree."^ — The  mere  fact  that 
libellant,  who  instituted  a  suit  in  forma  pauperis,  purchased  the  vessel  for  a  certain 
sum  is  insuflBcient  to  establish  the  fact  that  he  possessed  property  at  the  time  the 
suit  was  instituted,  or  had  acquired  any  since  that  time,  justifying  the  court  in 
requiring  him  to  give  security  for  costs,  there  being  no  proof  that  his  affidavit  of 
poverty  is  false.'" 

Interrogatories  may  be  addressed  to  officers  of  a  corporation  libellee  not  only 
as  to  their  personal  knowledge,  but  their  official  information.  They  must  not  un-^ 
duly  pry  into  an  opponent's  ease.''  The  only  ground  of  objection  that  can  be 
interposed  to  them  when  they  tend  to  elicit  facts  bearing  on  the  case  is  that  the 
answers  may  expose  the  party  making  them  to  prosecution  or  punishment  for 
crime,  or  for  a  penalty,  or  forfeiture  of  his  property  for  a  penal  offense." 

The  defense  of  contributory  negligence  on  the  part  of  libellants,  when  relied 
upon,  must  be  affimatively  proved  by  a  preponderance  of  evidence.'" 

Foreign  laws  relied  on,  when  different  from  our  own,  must  be  pleaded  and 
proved,*"  and  greater  weight  will  be  given  to  affirmative  than  to  negative  testi- 
mony.*^ Where  the  trial  is  before  the  court,  all  testimony  offered  should  be  ad- 
mitted, subject  to  objection,  unless  so  clearly  irrelevant  or  immaterial  that  there 
can  be  no  doubt  of  its  inadmissibility.*- 

Hearsay  evidence  will  be  treated  as  of  no  probative  force,  though  no  objection 
is  taken  thereto  until  exceptions  are  filed  to  the  report  of  the  commissioner  before 
whom  it  was  introduced.*' 

Parties  who  have  deposited  a  fund  in  the  registry  of  the  district  court,  in 
admiralty,  will  not  be  allowed  to  withdraw  a  portion  thereof  and  substitute  a 
bond  therefor.** 

Where,  pending  cross  actions  for  collision,  the  parties  have  stipulated  that 


diminish  or  reduce  a  claim  for  maritime 
services,  unless  the  damages  upon  xvhich'  it 
is  based  arise  out  of  the  same  transaction. 
In  suit  to  recover  for  extra  repairs  not 
specifled  in  contract,  but  contemplated  there- 
in, held,  that  the  owner  could  set  off  claims 
for  damages  resulting:  from  failure  to  com- 
plete the  contract  in  the  manner  required 
by  the  contract,  Davidson  v.  Green,  127  P. 
999. 

32.  Florence  Cotton  Oil  Co.  v.  Ala.  Tow- 
boat  Co.    rC    G.    A.]    12S    F.    915. 

3S.     The  C.  W.  Cowles,  124  F.  458. 

34.  Rear  Admiral  Taylor  substituted  for 
Rear  Admiral  Sampson  who  died  pending 
appeal  from  the  condemnation.  U.  S.  v. 
Sampson,  187  U.  S.  436,  23  S.  Ct.  216,  47  Law. 
Ed.    248. 

33.  See  1  Curr.  L.  24. 

3fl.     The   "Our  Friend,"   131   F.   395. 

37.  Under  rule  23.  Bock  v.  International 
Nav.   Co..  124   F.   711. 

38.  Libellants  are  entitled  to  the  produc- 
tion  of  such   facts   as   will  prove  their  case. 


notwithstanding  the  fact  that  It  may  divulge 
the  business  of  other  shippers  engaged  in 
the  same  business.  Dana  v.  Cosmopolitan 
Shipping   Co..    131    F.    158. 

39.  The  Nellie,    130  F.   213. 

40.  British  law  in  regard  to  liability  of 
ship  for  care  of  seaman  injured  In  ship's 
service.  The  Matterhorn  [C.  C.  A.]  128  P. 
863. 

41.  Paauhau  Sugar  Plantation  Co.  v.  Pala- 
pala    [C.   C.  A.]    127  P.    920. 

43.  For  benefit  of  appellate  court.  Min- 
nesota S.  S.  Co.  V.  Lehigh  Valley  Transp. 
Co.  [C.  C.  A.]  129  P.  22.  A  fuU  stenographic- 
report  of  the  evidence  should  be  taken  un- 
der the  sanction  of  the  court  if  an  appellate 
court  is  to  review  the  facts.  Neilaon  v. 
Coal,  Cement  &  Supply  Co.  [C.  C.  A  J  122  F. 
617. 

43.  The  Anson  M.  Bangs  [C,  C.  A.]  129 
F.    103. 

44.  Practice  in  such  oases  being  to  dis- 
tribute the  fund  in  registry  in  accordance 
with  admiralty  rules  57  and  58  (B.  D.  Pa  ) 
The  R.  C.  Veit,  131  P.   400. 
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damages  recovered  against  either  by  third  persons,  in  actions  arising  out  of  such 
collision,  shall  be  assessed  as  damages  in  the  collision  suit,  the  court  will  not  enter 
a  decree  while  actions  for  damages  are  still  pending  and  undetermined.*^ 

Findings  of  a  commissioner^"  as  to  matters  of  fact  will  not  be  disturbed  when 
based  upon  doubtful  or  conflicting  evidence,  unless  error  or  mistake  is  clearly 
apparent;*^  but  are  not  conclusive  if  not  sustained  by  the  testimony.*' 

General  exceptions  to  a  commissioner's  report,  without  reference  to  the  per^ 
tinent  evidence,  will  not  be  considered.*' 

Costs^"  will  not  be  allowed  where  the  suit  is  dismissed  for  want  of  jurisdiction 
of  the  subject-matter."^ 

The  respondent  to  a  cross  libel  may  be  required  to  give  security  for  costs  under 
Rule  53,  though  his  libel  is  in  personam,  but  this  will  not  be  done  when  it  seems 
to  the  court  unjust."^ 

Where  the  court  divides  the  total  costs,  they  include  the  statutory  fee  of  the 
libellant's  proctor,  but  not  that  allowed  respondent's  proctor  against  his  own 
client."*^ 

Interest^*  niay,  in  the  discretion  of  the  court,  be  allowed  as  part  of  the  dam- 
ages for  the  detention  of  a  vessel  for  repairs,  and  should  be  allowed  in  the  ab- 
sence of  special  circumstances  rendering  it  inequitable  to  do  sof^  but  it  will  not 
be  allowed  against  the  United  States  in  a  suit,  under  a  special  act  of  congress; 
for  damages  resulting  from  the  collision  of  a  foreign  ship  with  a  naval  vessel, 
where  the  special  act  is  silent  on  the  sub  ject.°°  When  the  decree  of  the  lower  court, 
making  no  provision  for  interest,  is  affirmed  by  a  mandate  which  is  also  silent  on 
the  point,  the  lower  court  has  no  power  to  allow  interest."''  A  claimant  who  con- 
tests a  suit  in  rem  to  recover  damages  for  a  maritime  tort  or  a  breach  of  contract 
of  carriage  is  liable  for  interest  and  costs,  although  the  damages  may  thereby  be 
made  to  exceed  the  amount  of  the  stipulation  given  for  the  vessel's  release."' 

§  4.  Appeals  and  subsequent  proceedings.  Practice  on  appeal.^^ — Admiral- 
ty cases  are  tried  de  novo  on  appeal  to  the  circuit  court  of  appeals,'"  but  where  the 
testimony  is  taken  orally  in  the  presence  of  the  lower  court,  and  the  evidence  is 
conflicting,  its  decision  will  not  be  reversed  unless  it  clearly  appears  that  it  is 
against  the  evidence.'^ 


45.  The   N.  &  "W.   2,   127  F.   613. 

46.  See  1  Curr.  L.   25,  n.    61-64. 

47.  Conclusion  of  commissioner  based  on 
conflicting  evidence.  Watts  v.  U.  S.,  129  F. 
222.  Where  evidence  doubtful  or  inferences 
uncertain.  Appeal  of  Cahill  [C.  C.  A.]  124 
F.  63. 

48.  The  Ida   G.   Farren,   127    P.   766. 

49.  The   Waiontha,   122   F.    719. 

50.  See  1  Curr.  L.  25,  n.  70-75. 

51.  The  Mary  F.  Chlsholm,  129  F.  814; 
Reliance  Lumber  Co.  v.  Rothschild,  127  F. 
745. 

52.  Cross  libel  appeared  not  to  entitle  to 
an  aflirmatlve  Judgment.  Morse  Iron  Works 
&  Dry  Dock  Co.  v.   Luokenbaoh,   123   F.   332. 

53.  Rev.  St.  §  824.  The  L.  F.  Munson, 
127  F.   767. 

54.  See  Interest,   2   Curr.  L..   647. 

55.  No  such  delay  In  bringing  cause  to 
hearing  as  to  make  It  unjust.  Harrison  v. 
Hughes,   119  F.  997. 

56.  Interest  not  recoverable  under  gen- 
eral rule  or  under  statutory  rule  governing 
suits  In  court  of  claims.  Watts  v.  U.  S., 
129   P.    222. 

67.  The  district  court  cannot  allow  in- 
terest   on    a    final    decree    wherein    damages 


and  costs  are  equally  divided,  and  which  on 
appeal  Is  simply  "afiirmed  with  costs,"  by 
the  circuit  court  of  appeals,  and  no  Inter- 
est can  be  recovered  unless  the  appellate 
court  so  modifies  or  amends  its  afllrmatory 
decree  as  to  Include  it.  Interest  not  "spe- 
cially directed"  pursuant  to  Rule  30,  C.  C  A. 
Third  Circuit  (90  Fed.  clxvill,  31  C.  C.  A. 
olxviil).     The  Glenochll,  128  P.  963. 

58.  Decree  In  such  case  to  be  entered 
against  stipulators  for  the  amount  of  their 
contract  liability,  and  against  claimant  for 
the  remainder  of  the  Interest  and  costs.  The 
libellant,  in  such  case.  Is  not  precluded  from 
asserting  his  right  to  such  Interest  and  costs 
by  the  fact  that  his  application  for  leave  to 
amend  his  libel  by  Inserting  a  claim  in  per- 
sonam for  the  damages  sued  for  was  denied 
on  the  ground  of  laches.  The  Southwark. 
129  F.  171. 

59.  See  1  Curr.  L.  25. 

60.  Paauhau  Sugar  Plantation ,  Co.  v.  Pala- 
pala  [C.  C.  A.]  127  F.  920. 

61.  Paauhau  Sugar  Plantation  Co.  v.  Pala- 
pala  [C.  C.  A.]  127  P.  920;  Bake^-Whiteley 
Coal  Co.  v.  Neptune  Nav.  Co.  [C.  C.  A.]  120 
P.  247;  The  Oscar  B.  [C.  C.  A.]  121  F  978; 
Memphis  &  N.  Packet  Co.  v.  Hill   [C.  C.  A.] 
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The  point  that  libellant  is  a  minor  and  hence  not  eiititled  to  sue  cannot  be 
first  raised  on  appeal.^^ 

The  appellate  court  will  not  review  the  action  of  the  lower  court  in  assum- 
ing jurisdiction  of  a  suit  by  an  alien  seaman  against  a  foreign  vessel  for  damages 
for  failure  to  fumifih  care  and  medical  attendance,  unless  it  appears  that  such 
court  has  exercised  its  discretion  on  wrong  principles,  or  that  it  has  acted  so  ab- 
solutely different  from  the  views  of  the  appellate  court  that  the  latter  is  justified 
in  saying  that  discretion  has  been  wrongly  exercised."' 

One  of  two  defendants  who  failed  to  appeal  from  a  judgment  against  both 
and  was  not  served  with  notice  of  severance  cannot,  by  appearing  after  the  time 
for  appeal  has  expired  and  waiving  service  of  citation,  perfect  the  otherwise  defective 
appeal.  °* 

A  motion  for  a  rehearing  on  the  ground  of  new  evidence  must  be  supported 
either  in  the  court  below  or  under  the  admiralty  rule  in  the  appellate  court  by 
an  affidavit  as  to  what  that  evidence  would  be."" 

ADOPTION   or   CHILDREN. 
§  1.    Adoptive  Acts  and  Proceedlnes  (45).  §  2.     Consequences   ot  Adoption    (46). 

§  1.  Adoptive  acts  and  proceedings.^ — The  decree  in  adoption  proceedings 
has  the  force  of  a  judgment  and  will  be  sustained  where  there  has  been  a  sub- 
stantial compliance  with  the  requirements  of  the  statute.^  Orders  of  adoption 
are  for  the  benefit  of  the  child,  affect  his  status,  are  in  the  nature  of  judgments 
in  rem,  and  cannot  be  collaterally  attacked.'  Proceedings  wherein  the  record 
shows  on  its  face  that  the  stattute  was  not  complied  with  are  void.*  The  parent's 
consent  must  be  obtained,"  or  he  must  be  given  notice  of  the  proceedings." 


122  F.  246;  The  Matterhorn  tC  C.  A.]  128 
F.  863.  Finding  by  district  Judge  that  time 
contract  was  made  for  employment  of  pilot 
win  not  be  set  aside  as  contrary  to  weight 
of  evidence.  Baton  Rouge  &  B.  S.  Packet 
Co.  V.  George  [C.  C.  A,]   128  F.  914. 

62.  If  apparent  on  the  face  of  the  com- 
plaint, respondent  may  demur.  If  not,  he 
must  take  advantage  of  It  by  pleading  in 
bar  or  by  answer.  Paauhau  Sugar  Planta- 
tion Co.  V.  Palapala  [C.  C.  A.]   127  F.   920. 

63.  Not  abuse  of  discretion  where  libel- 
lant, w^ho  was  left  In  this  country  without 
money,  and  permanently  injured,  would 
probably  have  been  without  any  effective 
remedy.     The  Troop   [C.  C.  A.]   128  F.  858. 

64.  Consumers'  Cotton  Oil  Co.  v.  Nlchol 
[C.    C.   A.]    120   F.    818. 

65.  Kenney  v.  Blake  [C.  C.  A.]   125  F.  672. 

1.  See  1  Curr.  L.   26. 

2.  Under  Rev.  St.  Neb.  1866,  u.  2,  tit.  25, 
an  adopted  child  will  not  lose  his  rights 
of  Inheritance  In  a  collateral  proceeding 
many  years  later  on  the  groupd  that  the 
statement  filed  by  adoptive  parents  did  not 
say  specifically  that  adopted  child  should 
have  equal  rights  with  the  other  children. 
Ferguson  v.  Herr  [Neb.]  94  N.  W.  542. 

3.  All  presumptions  are  in  favor  of  the 
regularity  of  the  proceedings  and  the  juris- 
diction of  the  court.  Jossey  v.  Brown,  119 
Ga.  758,  47  S.  B.  350.  So  It  will  be  pre- 
sumed In  the  absence  of  proof  to  the  con- 
trary that  the  judge  was  satisfied  as  to 
the  truth  of  the  facts  stated  In  the  peti- 
tion   and    that    the    parents    of   the    adopted 


child  had  notice  of  the  proceedings,  though 
the  record  does  not  show  the  residence  of 
the  child  of  the  petitioner,  or  the  child's 
parents.  Id.  In  a  collateral  attack  on  the 
order  of  adoption,  a  recital  that  "all  persons 
whose  consent  is  necessary  have  appeared" 
Is  sufficient  to  show  that  the  father  ap- 
peared, nor  will  the  failure  to  examine  the 
father  affect  Its  validity.  In  re  McKeag's 
Estate,   141  Cal.  403,   74  P.   1039. 

4.  Under  the  Alabama  statute  (Code  1896, 
§  367),  providing  for  the  adoption  of  chil- 
dren by  the  making  of  a  declaration  to  be 
acknowledged  before  the  Judge  of  probate, 
filed  and  recorded.  In  the  county  where  the 
declarant  resides,  if  such  declaration  shows 
on  Its  face  that  It  was  acknowledged,  filed 
and  recorded  in  a  county  other  than  that 
of  declarant's  residence,  the  adoption  pro- 
ceedings are  void.  Monk  v.  McDanlel  [Ga.] 
47  S.  B.  931.  The  probate  Judge  in  such  pro- 
ceedings acts  in  a  ministerial  capacity  and 
Ills  statement  that  the  declarant's  place  of 
residence  Is  immaterial  will  not  make  the 
proceedings  valid.     Id. 

5.  In  Revision  of  1860,  v.  107,  §  2601,  pro- 
viding that  on  adoption  of  minor  where 
parents  were  divorced,  written  consent  must 
be  given  by  parent  entitled  to  custody  of 
child,  Is  not  complied  with  by  the  mother's 
merely  signing  and  acknowledging  the  deed 
of  adoption  which  contains  no  express  words 
indicating  consent.  Hopkins  v.  Antrobus, 
120   Iowa,    21,    94   N.   VV.    251. 

6.  Under  Mass.  Pub.  St.  1882,  c.  148,,  the 
court  has  jurisdiction  where  the  mother  sur- 
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Contracts  of  adoption.'' — Oral  contracts  to  adopt  children  and  make  them 
heirs  will  be  specifically  enforced  when  sustained  by  clear  and  convincing  proof, 
after  performance  by  one  party,  and  when  to  refuse  specific  performance  woulcf 
perpetuate  a  fraud.'  A  contract  to  adopt  not  executed  or  recorded  in  accordance 
with  the  statute  will  not  confer  on  child  the  right  of  inheritance,*  but  may  af- 
fect its  custody.'" 

§  2.  Consequences  of  adoption}^ — The  custody  of  a  child  properly  belongs 
to  the  adoptive  parents.'^ 

Heirship  by  adoption  being  unknown  to  the  common  law,'^'  it  can  be  created 
only  by  a  constitutional  law  by  which  relations  of  "paternity  and  affiliation  are 
recognized  as  legally  existing  between  persons  not  so  related  by  nature."'*  Un- 
der some  statutes,  the  adopted  child  may  inherit  directly  from  the  person  adopt- 
ing it,  but  not  from  the  kindred  of  such  person  by  right  of  representation."*  But 
it  was  held,  under  the  Massachusetts  statute,  that  an  adopted  child  may  inherit 
from  a  brother  by  adoption,'"  and,  in  Maine,  though  the  right  of  inheritance  is 
denied  by  statute,  such  child  may  collect  life  insurance  payable  to  a  "child" 
of  the  deceased.'' 


rendered  her  child  born  in  Massachusetts 
to  a  charitable  institution,  for  adoption, 
and  notice  was  given  by  publication,  to  the 
father,  a  resident  of  Scotland,  who  did  not 
consent  to  the  adoption.  Stearns  v.  Allen, 
183    Mass.    404,   «7   N.   E.   349. 

7.     See  1  Curr.  L.   27,  n.  13-15. 

S'  Bvidence  considered  and  held  insuffi- 
cient to  warrant  specific  enforcement.  Grant- 
ham V.  Gossett  [Mo.]  81  S.  W.  895.  Void 
articles  of  adoption  are  not  of  themselves 
evidence  of  a  contract  by  which  the  adopt- 
ed person  is  to  inherit  property.  Albring 
V.   Ward    [Mich.]    100  N.  W.  609. 

9.  Where  the  written  contract  of  adop- 
tion was  never  signed  or  recorded,  but  the 
parties  acted  as  if  there  were  a  valid  con- 
tract, the  child  cannot  Inherit  as  heir.  Mo- 
Col  pin  V.  McColpin's  Estate  [Tex.  Civ.  App.] 
75  S.  W.  824.  The  mere  contract  to  adopt, 
followed  by  assumption  of  the  relation,  but 
not  by  filing  of  papers,  is  not  a  sufficient 
compliance  with  statute  to  establish  right 
of  inheritance.  Jordan  v.  Abney  [Tex.]  78 
S.  W.   486. 

10.  Parent  may  confer  on  another  the 
right  to  custody  of  child  without  execution 
of  adoption  papers,  but  it  will  be  presumed 
that  the  right  is  temporary.  Miller  v.  Mil- 
ler   [Iowa]    98    N.   W.    631. 

Note:  Except  as  sanctioned  by  statute, 
contracts  for  the  transfer  of  parental  au- 
thority and  responsibility  are  deemed  against 
public  policy.  State  v.  Baldwin,  5  N.  J.  Eq. 
454;  State  v.  Clover,  16  N.  J.  Law,  419;  Weir 
v.  Marley,  99  Mo.  484,  12  S.  W.  798,  6  L.  R. 
A.  672;  In  re  Soarritt,  76  Mo.  565,  43  Am.  Rep. 
768;  Chapsky  v.  Wood,  26  Kan.  650;  Washaw 
V.  Glmble,  50  Ark.  351,  7  S.  W.  389;  John- 
son V.  Terry,  34  Conn.  259),  though  a  few 
capes  seem  to  tend  to  the  contrary  doctrine 
(jBllis  V.  Jesup,  11  Bush  [Ky.]  403;  Coffee 
V.  Black,  82  "Va.  567;  Bonnett  v.  Bonnett, 
61  Iowa,  199,  16  N.  W.  91).  And  in  New 
Hampshire  (State  v.  Libbey,  44  N.  H.  321) 
It  has  been  held  th.at  such  a  transfer  might 
be  made  by  deed,  but  not  by  parol.  Where 
suoh  a  transfer  is  void,  it  may  be  revoked 
by  the  parent.  McGlennan  v.  Margowski, 
90  Ind.  150;  State  v.  Reuff,  29  W.  Va.  751: 
De  Jarnett  v.  Harper,  45  Mo.  App.  415.     But 


It  has  been  held  that  the  parent  may  estop 
himself  to  revoke.  Verser  v.  Ford,  37  Ark. 
27;  Cunningham  v.  Barnes,  37  W.  Va.  746, 
17  S.  B.  308;  Richards  v.  Collins,  45  N.  J. 
Eq.  283,  17  Atl.  831;  Chapsky  v.  Wood,  26 
Kan.  650.  The  welfare  of  the  child  is  to  be 
regarded,  and  courts  will  not  aid  a  parent 
in  revoking  his  agreement  if  such  revoca- 
tion would  not  be  for  the  best  interests  of 
the  child.  McKenzie  v.  State,  80  Ind.  547; 
Jones  V.  Darnell,  103  Ind.  569,  2  N.  E.  229; 
Sturtevant  v.  State,  16  Neb.  459;  People  v. 
Porter,  23  111.  App.  196;  Washaw  v.  Gimble, 
50  Ark.  351,  7  S.  W.  389;  Merritt  v.  Swim- 
ley,  82  Va.  433;  Sheers  v.  Stein,  75  Wis.  44, 
43  N.  W.  728,  5  L.  R.  A.  781;  Hoxsie  v.  Pot- 
ter,   16    R.   I.    374,    17   A.    129. 

From  note  to  Enders  v.  Enders  [Pa.]  27 
L.    R.    A.    56. 

11.  See  1  Curr.  D.  27. 

12.  Notwithstanding  the  natural  affection 
of  those  who  had  her  in  temporary  custody. 
Miller  V.  Miller   [Iowa]    98  N.   W.   631. 

13.  Albring  v.  Ward  [Mich.]  100  N.  W. 
609. 

14.  Adoption  under  an  unconstitutional 
law,  in  the  absence  of  any  contract,  will  not 
make  the  person  so  adopted  the  heir  of  the 
adopting  parent.  Albring  v.  Ward  [Mich.] 
100  N.  W.  609.  Adopted  children  are  by 
statute  entitled  to  inherit  from  their  adop- 
tive parents  in  Georgia.  Jossey  v.  Brown, 
119  Ga.    758,   47   B.  E.    350. 

15.  Under  Comp.  Laws  1897,  §  8780,  sub- 
sec.  5,  providing  that  an  adopted  child  shall 
become  the  heir  at  law  of  the  person  adopt- 
ing it,  an  adopted  child  could  not  Inherit 
from  the  brother  of  her  deceased  mother. 
Van  Derlyn  v.  Mack  [Mich.]  100  N.  W.  278. 

la  Under  Mass.  Pub.  St.  1882,  c.  148,  §  7. 
providing  that  an  adopted  child  "shall  stand 
in  regard  to  the  legal  descendants"  of  the 
adopting  "parent  in  the  same  position  as 
if  so  born  to  him,"  an  adopted  child  can  in- 
herit from  her  brother.  Stearns  v.  Allen, 
183   Mass.   404,    67    N.   B.    349. 

17.  Life  insurance  for  benefit  of  widow, 
if  any.  otherwise  for  benefit  of  surviving 
children,  belongs  to  an  adoptive  child,  where 
there  was  no  widow  or  other  children,  and 
though   the   child   was  adopted  after  the   in- 
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The  right  to  inherit  may  be  defeated  by  a  testamentary  provision,  unless  there 
was  an  agreement  to  the  contrary,*'  and  the  right  of  inheritance  will  be  recog- 
nized in  bther  states  than  the  one  where  the  adoption  took  place.*' 

The  creditors  of  a  parent  cannot  reach  the  property  of  an  adopted  child  on 
the  ground  that  the  child's  maintenance  has  been  provided  for  by  the  parents.^" 


ADTJLTERATIOISr. 


9  1.     liegislatlon   and  Regulation    (47). 
§  2.     The  Offense   (47). 


9  3.     Enforcement  and  Prosecution    (48). 


§  1.  Legislation  and  regulation.'^^ — Laws  to  prevent  the  manufacture  or  sale 
of  adulterated  food  products,  where  there  is  no  discrimination  in  favor  of  par- 
ticular persons,""  are  constitutional,-*  though  they  provide  for  inspection  fees,"* 
or  apply  to  imported  articles,^'  or  discriminate  in  favor  of  a  certain  article,"' 
and  present  no  question  under  the  Federal  constitution."^  The  scope  of  such  laws 
cannot  be  enlarged  under  the  guise  of  making  regulations  to  enforce  them."* 

§  3.  The  offense.-^ — Coloring  lemon,*"  or  vanilla  extract,'*  or  oleomargarine, 
by  addition  of  any  foreign  ingredient,*"  to  conceal  damage,  or  to  make  the  article 


surance  was  taken  out,  and  Me.  Rev.  St. 
1871,  c.  67,  §  30  provided  that  an  adopted 
child  shall  be  the  child  of  the  a:dopters  for 
all  purposes  except  as  to  the  right  of  in- 
heritance. Virgin  v.  Marwiok,  97  Me.  578, 
55  A.  520. 

18.  Agreement  to  adopt,  unless  there  was 
also  an  agreement  to  provide  for  child  by 
win,  confers  no  right  in  deceased's  prop- 
erty, under  Texas  Rev.  St.  1895,  art.  2,  con- 
ferring on  adopted  children  the  status  of 
legal  heirs.  Clark  v.  "West,  96  Tex.  437,  73 
S.  W.  797.  Declarations  of  a  deceased  per- 
son bound  by  contract  of  adoption  to  leave 
all  his  property  to  adopted  child,  to  the 
effect  that  he  was  only  guardian  of  child, 
are  inadmissible,  as  they  were  not  against 
interest.  Rulofson  v.  Billings,  140  Cal.  462, 
74  P.  35. 

19.  The  adoption  of  a  ,chlld  in  one  state 
in  accordance  with  the  laws  thereof  will 
entitle  such  child  to  inherit  property  in  an- 
other state.  McColpin  v.  McColpin's  Estate 
[Tex.  Civ.    App.]    77   S.   W.   238. 

20.  "Under  Ky.  St.  5  2072,  placing  the  per- 
son, adopting  a  child  "under  the  same  re- 
sponsibilities as  if  the  person  so  adopted 
were  his  own  child."  Anderson  v.  Mundo, 
25  Ky.  L..  R.   1644,   77  S.   W.   926. 

21.  See  1  Curr.  L..  27. 

22.  N.  T.  Laws  1893,  p.  667,  c.  338,  defin- 
ing adulterated  vinegar,  but  declaring  that 
cider  vinegar  made  by  farmer  in  state 
should  not  be  deemed  adulterated,  though  not 
up  to  standard,  is  unconstitutional  as  an  un- 
lawful discrimination.  People  v.  Windholz, 
86  N.  T.  S.   1015. 

23.  Law  requiring  linseed  oil  to  meet  a 
certain  test  held  a  valid  exercise  of  the  po- 
lice power.  State  v.  Williams  [Minn.]  100 
N.  W.   641.      See  1  Curr.  L.   27,  n.   16. 

24.  Ordinance  prohibiting  sale  of  impure 
milk  Is  a  proper  exercise  of  state's  police 
power,  and  requiring  every  one  who  brings 
milk  to  city,  or  sells,  to  have  a  license  and 
pay  fees  which  were  to  be  used  to  pay  sal- 
ary and  expenses  of  milk  inspector,  is  valid. 
City  of  Norfolk  v.  Plynn,  101  Va.  473,  44  S. 
E.    717. 


25.  N.  T.  Laws  1893,  c.  661,  §  41,  prohibit- 
ing the  sale  of  adulterated  food  products, 
does  not  vlplate  the  commerce  clause  of  the 
U.  S.  Constitution,  though  applied  to  arti- 
cles imported  from  abroad;  nor  la  It  ren- 
dered Inoperative  by  Act  Cong.  Aug.  30, 
1890,  against  Importation  of  adulterated 
food.  Grossman  v.  Lurman,  192  TJ,  S.  189, 
24  S.  Ct.  234.     See  1  Curr.  L.  28,  n.  19. 

26.  Mich.  Pub.  Acts  1895,  No.  193,  as 
amended  by  Pub.  Acts  1897,  No.  118,  pro- 
hibiting adulteration  of  foods,  is  constitu- 
tional, though  there  is  a  proviso  allowing 
the  coloring  of  pure  butter.  People  v.  Hin- 
shaw    [Mich.]    97   N.    W.    758. 

27.  A  suit  to  enjoin  a  state  officer  from 
charging  that  coffee  coated  with  sugar  and 
egg  comes  within  prohibition  of  Ohio  pure 
food  law  (2  Bates'  Stat.  1897,  p.  2229), 
against  coating  an  article,  does  not  present 
a  case  under  Federal  constitution.  Arbuckle 
V.  Blackburn,  191  U.  S.  406,  24  S.  Ct.  148. 

28.  A  regulation,  under  Act  Cong.  May  9, 
1902,  relating  to  the  Inspection  and  marking 
of  renovated  butter  at  the  place  of  manu- 
facture, which  prohibits  a  dealer  from  oblit- 
erating the  marks,  finds  no  warrant  in  the 
statute.     U.    S.  v.   Bohl,    125   F.    625. 

29.  See  1  Curr.  L.  28. 

30.  "Where  pure  food  law  contains  no 
formula  for  lemon  extract,  it  is  proper  to 
resort  to  the  U.  S.  Pharmacopoeia  formula. 
People  V.  Jennings  [Mich.]   94  N.  "W.   216. 

81.  Though  coal-tar  dye  Is  harmless  and 
merely  makes  vanilla  extract  appear  stron- 
ger. It  is  a  violation  of  pure  food  law  (Mich. 
Pub.  Acts  1895,  No.  193;  Pub.  Acts  1897,  No. 
118),  prohibiting  adulteration  of  food  by  col- 
oring In  order  to  make  It  appear  better. 
People  v.  Hinshaw   [Mich.]   97  N.  "W.   758. 

32.  Mich.  Pub.  Acts  1901,  p.  37,  No.  22,  {  1, 
prohibiting  the  manufacturing  of  any  prod- 
uct in  imitation  of  yellow  butter,  but  al- 
lowing the  manufacture  of  oleomargarine 
free  from  coloration  or  Ingredient  that  caus- 
es It  to  look  like  butter,  does  not  prevent 
the  manufacture  of  an  article  where  the 
Ingredients  themselves  naturally  produce  the 
yellow  color.  Bennett  v.  Carr  [Mich.]  96 
N.  "W.   26.     See  1  Curr.  L.  28,  n.   24. 
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appear  of  greater  value,  is  an  adulteration,*'  and  in  the  case  of  spirits,  an  offense 
against  the  Federal  revenue  laws.'*  Milk  is  adulterated  by  the  addition  of 
water,''  but  vinegar  is  not,  as  it  is  not  rendered  deleterious  thereby.'*  'A  statute 
providing  a  penalty  for  the  sale  of  linseed  oil  which  would  not  sustain  a  certain 
test  applies  to  boiled  as  well  as  raw  oil.'^  A  regulation  against  holding,  keeping 
or  offering  for  sale  does  not  forbid  the  mere  possession  of  adulterated  com- 
modities." The  laws  as  to  adulteration  are  not  designed  to  prevent  improve- 
ments in  manufacture,'"  nor  do  they  require  the  use  of  prejudicial  words  on  labels, 
so  long  as  the  ingredients  are  truthfully  described.*" 

§  3.  Enforcement  and  prosecution.*'^ — The  complaint  is  sufficient  if  it  uses 
terms  which  have  been  defined  by  statute,*^  and  will  be  held  to  charge  a  first  of- 
fense, unless  otherwise  indicated.*'  The  sale  of  a  number  of  packages  may  be 
charged  as  one  offense.** 


ADULTEBT. 


§  1.     Tlie  Offense  (48). 

§  a.     The  Indictment   (40). 


§  3.     Evidence  (49). 

§  4.     Practice  and  Trial  (51). 


Only  the  criminal  offense  is  included.*" 

§  1.  The  ojfense.^^ — ^Adultery  was  not  a  crime  at  common  law.*''  The  statu- 
tory offense  is  regarded  as  primarily  against  the  family,  and  is  generally  regarded 
as  the  sexual  violation  of  the  marriage  relation,  regardless  of  the  sex  of  the  of- 
fender.*'    Cohabitation  or  habitual  intercourse  is  required  in  most  states.*'     Adul- 


83.  Mich.  Comp.  Laws,  S  5012  does  not 
preclude  use  of  harmless  coloring  matter. 
People  V.  Jennings   [Mich.]   94  N.  W.   216. 

34.  The  addition  of  coloring  matter,  such 
as  caramel,  to  spirits  after  barrels  hava  been 
stamped,  is  a  violation  of  U.  S.  Rev.  St.  S 
3455,  which  subjects  to  forfeiture  every  bar- 
rel that  contains  "anything  else"  than  the 
contents  which  were  therein  when  It  was 
stamped.  U.  S.  v.  Three  Packages  of  Dis- 
tilled Spirits,  125  F.  52. 

35.  Sale  of  milk  containing  no  more  than 
10.61  per  cent  of  solids  is  an  offense  under 
86  Ohio  Laws,  p.  229,  which  provides  that 
milk  containing  less  than  12  per  cent  of 
solids  shall  be  deemed  to  be  adulterated. 
State  V.  Smith  [Ohio]  68  N.  E.  1044.  See  1 
Curr.  L.   28,   n.   20,  33; 

36.  The  addition  of  water  to  vinegar  Is 
not  in  violation  of  N.  T.  Laws  1893,  p.  667 
(§§  50-52),  penalizing  the  manufacture  of 
vinegar  not  made  from  pure  apple  juice. 
People  v.  Heinz,  90  App.  Div.  408,  86  N.  T. 
S.    141. 

37.  Both  terms  were  used'  in  the  original 
act,  but  "boiled"  was  omitted  in  an  amend- 
ment. State  V.  Williams  [Minn.]  100  N.  W. 
641. 

38.  People  V.  Timmerman,  79  App.  Div. 
565  80  N.  T.  S.  285.  N.  T.  City  Sanitary  Code, 
§    63. 

39.  Mich.  Comp.  Laws,  S  5012,  providing 
■an  article  should  be  deemed  adulterated  "If 
any  valuable  or  necessary  ingredient  has 
been  wholly  or  In  part  abstracted  from  It," 
Is  not  meant  to  prevent  improvement  in 
manufacture,  nor  does  it  apply  to  an  In- 
gredient which  may  be  dispensed  with,  with- 
out Injury  to  the  food.  People  v.  Jennings 
[Mich.]    94   N.   W.   216. 

40.  Mich.  Pub.  Acts  1903,  No.  123  forbids 
sale  of  syrup  mixed  with  glucose  unless 
package    is   branded    "Glucose    Mixture"    or 


"Corn  Syrup,"  with'  the  name  and  amount 
of  each  ingredient  therein,  and  is  complied 
with  where  one  of  the  ingredients  Is  truthr. 
fully  described  as  "pure  corn  syrup,"  which 
is  synonymous  with  glucose.  People  v.  Har- 
ris [Mich.]    97  N.  "W.  402. 

41.  See  1  Curr.  L.  28. 

42.  An  affidavit  which  charges  a  person 
with  selling  and  delivering  "oleomargarine, 
a  substance  not  pure  butter,"  which  was  col- 
ored, sufficiently  charges  a  violation  of  Bates' 
Ohio  Ann.  St.  4200-16,  19,  20,  as  the  statute 
defines  the  meaning  of  oleomargarine.  State 
V.  Arata  [Ohio]    68  N.  E.  1046. 

43.  Unless  affidavit  charges  the  sale  to 
be  a  second  or  subsequent  offense,  impris- 
onment cannot  be  Imposed,  and  a  justice  of 
peace  may,  and  by  mandamus  will,  be  com- 
pelled to  try  the  accused  without  the  in- 
tervention of  a  jury.  State  v.  Smith  [Ohio] 
68  N.  B.   1044. 

44.  Complaint  that  defendant  sold  to  one 
person  at  same  time  and  place  adulterated 
milk,  to  wit,  five  cans  of  milk,  alleges  but 
one  sale,  though  N.  T.  Laws  1893,  p.  666 
declares  the  sale  of  each  one  of  several 
packages  to  constitute  a  separate  offense. 
People  V.  Buell,  85  App.  Div.  141,  83  N.  T. 
S.    143. 

45.  As  ground  for  divorce,  see  Divorce,  1 
Curr.    L.   945. 

46.  See  1  Curr.  L.  29. 

47.  State  v.  Hasty,  121  Iowa,  507,  96  N.  W. 
1115;  Ex  parte  Richards,  53  "W.  Va.  555,  45 
S.   E.    341. 

48.  State  V.  Hasty,  121  Iowa,  507,  96  N.  W. 
1115.  To  be  guilty  of  the  crime  of  adultery 
under  the  laws  of  Vermont  (V.  S.  5056, 
5057),  a  man  must  have  sexual  connection 
with  a  married  woman  other  than  his  wife, 
or  a  married  man  must  have  such  connection 
with  an  unmarried  woman.  State  v.  Bisbee, 
75  Vt.   293,  54  A.  1081.     A  married  man  hav- 
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tery  is  a  felony,  and  an  offense  against  the  state  as  well  as  against  the  innocent 
spouse,  notwithstanding  the  statutory  requirement  that  the  prosecution  therefor 
can  only  be  commenced  on  the  complaint  of  the  innocent  spouse.'"  The  acquittal 
of  one  of  two  defendants,  charged  with  having  committed  adultery  together,  does 
not  preclude  the  conviction  of  the  other.^^  The  consent  of  the  female  is  not 
necessary  to  constitute  the  crime."^  One  may  aid  and  abet  in  adultery  without 
participating  in  the  act,'*  and  there  is  such  a  crime  as  conspiracy  to  commit  adul- 
tery." Illicit  cohabitation  is  a  crime  at  common  law,  and  is  generally  made  so  by 
statute.'" 

§  2.  The  indictment.'" — ^An  indictment  for  adultery  which  fails  to  state  that 
the  particeps  criminis  was  a  married  woman,''  or  that  does  not  state  that  she  was 
an  unmarried  woman,  is  insufficient.'*  Such  defect  is  not  cured  by  the  verdict, 
and  is  available  on  motion  in  arrest  of  judgment,  it  not  being  implied  or  in- 
ferable from  the  finding  of  facts  whether  she  was  married  or  unmarried.'"  It 
is  sufficient  if  the  indictment  charges  defendant  with  having  unlawfully  committed 
the  crime  by  having  unlawful  intercourse.'"  An  indictment  for  conspiracy  to 
commit  adultery  need  not  allege  that  defendant  knew  that  the  female  in  the  case 
was  a  married  woman. '^ 

§  3.  Evidence."^ — The  fact  of  illicit  intercourse  need  not  be  established  by 
direct  proof,  but  may  become  a  legitimate  inference  or  conclusion  to  be  drawn 


Ing  sexual  Intercourse  with  an  unmarried 
woman  is  guilty  of  adultery  under  the  Laws 
of  Iowa  (Code  1897,  §  4932).  State  v.  Hasty, 
121   Iowa,  507,  96  N.  W.   1115. 

Xote:  In  general,  it  is  sufficient  if  either 
party  is  married;  and  the  crime  of  the  mar- 
ried party  will  he  adultery,  while  that  of 
the  unmarried  party  w^ill  be  fornication. 
Repuhlloa  v.  Roberts,  1  Teates  [Pa.]  6;  Id., 
2  Dall.  [Pa,]  124;  State  v.  Parham,  50  N.  C. 
(5  Jones,  Law)  416;  Smitherman  v.  State, 
27  Ala.  23;  State  v.  Thurstin,  35  Me.  205; 
Com.  V.  Cregor,  7  Grat.  [Va.]  591;  Morris- 
sett  V.  Com.,  6  Grat.  [Va.]  673;  Hunter  V. 
U.  S.,  1  Pin.  [Wis.]  91.  In  some  of  the  states, 
if  the  woman  be  married,  though  the  man  be 
unmarried,  he  is  guilty  of  adultery.  Com. 
V.  Call,  21  Pick.  [Mass.]  509;  State  v.  Pearce, 
2  Blackf.  [Ind.]  318;  Wasden  v.  State,  18 
Ga.  264;  State  v.  Wallace,  9  N.  H.  615.  And 
see  State  v.  Lash,  16  N.  J.  Law,  380;  Mosser 
V.  Mosser,  29  Ala.  313.  In  other  states,  it 
seems  that  to  constitute  the  offense  of  adul- 
tery it  is  necessary  that  the  w^oman  shbuld 
be  married;  that  if  the  man  only  is  married, 
it  Is  not  the  crime  of  adultery  at  common 
law  or  under  the  statute,  so  that  an  indict- 
ment for  adultery  coi^  be  sustained  against 
either  party;  though,  within  the  meaning 
of  the  law  respecting  divorces,  it  is  adul- 
tery in  the  man.  Hood  v.  State,  56  Ind.  263; 
Woods  V.  Dennett,  9  N.  H.  55;  State  v.  Arm- 
strong, 4  Minn.  335;  Ohio  v.  Connoway,  Tap- 
pan   [Ohio]   90. 

49.  Five  acts  of  intercourse  in  a  month 
by  persons  not  living  together  does  not  con- 
stitute "habitual  carnal  intercourse."  Col- 
lins V.   State  [Tex.   Cr.  App.]    SO  S.   W.   372. 

50.  Such  provision  pertains  to  the  pro- 
cedure only,  and  is  not  an  element  of  the 
offense.  State  v.  Clemenson  [Iowa]  99  N. 
W.  139.  Under  the  Code  of  West  Virginia 
(Code  1899,  c.  149,  |  6),  adultery  is  punish- 
able only  by  fine,  and  no  imprisonment  can 
be  Imposed.  Ex  parte  Richards,  53  W.  Va. 
555,   45   S.   B.    341. 
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51.  Under  Code  North  Carolina  §  1041, 
providing  that  the  testimony  of  one  shall 
not  be  competent  against  the  other.  State 
v.    Simpson,   133  N.   C.    676,   45    S.  E.    567. 

52,  53.  State  v.  Clemenson  [Iowa]  99  N. 
W.   139. 

64.  Under  the  laws  of  Iowa,  providing 
that  if  two  or  more  persons  conspire  to  com- 
mit a  felony  they  shall  be  guilty  of  a  con- 
spiracy (Iowa  Code.  §  5059),  and  making 
adultery  a  felony  (section  5093).  State  v. 
Clemenson    [Iowa]    99   N.   W.    139. 

55.  Defined  by  the  statutes  of  Kansas 
(Gen.  St.  1901,  §  2221)  as  follows:  "Every 
man  and  woman  (one  or  both  of  whom  are 
married,  and  not  to  each  other)  who  shall 
lewdly  and  lasciviously  abide  and  cohabit 
with  each  other,"  etc.  State  v.  Cassida,  67 
Kan.    171,   72  P.    522. 

56.  See  1  Curr.  L.  29. 

57.  Under  Vermont  Statutes  (section  5057), 
providing  that  to  constitute  the  crime  a 
man  must  have  sexual  intercourse  with  a 
married  woman  other  than  his  wife.  State 
V.    Bisbee,    75   Vt.    293,    54  A.    1081. 

58.  Under  Vermont  Statutes  (section  5056), 
making  it  adultery  for  a  married  man  to 
have  sexual  connection  with  an  unmarried 
woman.  State  v.  Bisbee,  75  Vt.  293,  54  A. 
1081. 

59.  State  v.  Bisbee,  75  Vt.  293,  54  A.  1081. 

60.  An  indictment  for  adultery  under  th^ 
laws  of  the  United  States  (U.  S.  Comp.  St. 
1901,  p.  3636),  charging  that  the  defendant 
"did  unlawfully  commit  the  crime  of  adul- 
tery by  then  and  there  having  unlawful  in- 
tercourse," and  further  charging  that  de- 
fendant was  a  married  man,  is  sufficient, 
notwithstanding  the  omission  of  the  words 
"sexual"  or  "carnal."  United  States  v. 
Grlego    [N.   M.]    72    P.   20. 

61.  Such  knowledge  is  necessarily  Includ- 
ed in  the  allegation  of  a  conspiracy  to  com- 
mit that  particular  crime.  State  v  Clemen- 
son   [Iowa]    99  N.  W.   139. 

62.  See  1  Curr.  L.  29. 
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from  circumstantial  evidence."'  Whenever  an  act  of  illicit  intercourse  is  shown 
by  the  evidence  within  the  period  of  time  covered  by  the  indictment,  evidence  of 
facts  or  circumstances  which  tend  to  show  cohabitation  between  the  parties  an- 
terior or  subsequent  to  such  period  of  time  is  relevant  and  admissible."*  Suf- 
ficiency of  the  evidence  to  sustain  a  conviction.""  Defendant  may  show  his  pur- 
pose in  taking  the  woman  to  the  place  where  the  crime  is  alleged  to  have  been 
committed.""  In  a  criminal  prosecution  of  another  for  adultery  with  his  wife,  the 
husband  may  testify  as  to  the  fact  of  their  marriage  and  as  to  incriminating  cir- 
cumstances,"'' and  the  fact  of  marriage  may  be  proved  by  general  reputation  and 
the  declarations  of  the  parties."'  Defendant  cannot  be  convicted  of  a  conspiracy 
to  commit  adultery  unless  it  appears  that  his  co-conspirators  knew  that  the  wo- 
man in  question  was  married.""  It  is  not  suiScient  to  show  a  single,  or  even 
occasional  acts  of  sexual  intercourse,  in  order  to  sustain  a  conviction  for  lewd  or 
lascivious  cohabitation,  but  the  commission  of  such  act  or  acts  must  be  shown  un- 
der such  circumstances  as  to  indicate  an  abiding  or  cohabiting  together  in  a  rela- 
tionship like  that  of  husband  and  wife.''"     The  relationship  of  mistress  and  hired 


63.  Hill  V.  state,  137  Ala.  66,  34  So.  406. 
Direct  proof  of  sexual  intercourse  la  not 
necessary  to  justify  a  conviction  for  adul- 
tery, but  it  is  sufficient  to  show  circum- 
stances from  which  the  guilt  of  the  parties 
may  be  inferred,  such  as  sleeping  in  the 
same  room,  acting  apparently  as  if  they 
were  husband  and  wife,  being  frequently 
in  each  other's  company,  and  such  circum- 
stances as  would  show  opportunities  for  an 
adulterous  relation  to  exist,  etc.  United 
States  V.   Griego   [N.   M.]    72  P.   20. 

64.  In  a  prosecution  for  living  in  a  state 
of  adultery  or  fornication  It  was  proper  to 
show  that  defendant's  paramour  was  still 
living  in  the  place  where  the  offense  was 
alleged  to  have  been  committed,  and  that  de- 
fendant had  furnished  her  with  groceries 
and  provisions.  Hill  v.  State,  137  Ala.  66, 
34  So.  406.  Evidence  of  acts  tending  to 
show  adulterous  connection,  and  anterior 
to  the  statute  of  limitations,  is  admissible 
in  support  of  evidence  of  the  commission  of 
the  act  charged.  Nearness  of  time  is  a 
circumstance  affecting  the  effect  of  the  evi- 
dence and  not  its  competency.  United  States 
V.  Griego  [N.  M.]  72  P.  20.  On  prosecution 
for  adultery,  a  photograph  of  defendant's 
paramour  was  admissible  to  identify  her  as 
the  woman  with  whom  defendant  lived  in 
another  state,  although  it  was  taken  several 
years  before  the  trial.  State  v.  Hasty,  121 
Iowa,  507.  96  N.  W.  1115.  Letters  written 
to  the  father  of  the  woman  by  persons  re- 
siding in  the  locality  where  defendant  is 
alleged  to  have  lived  with  her,  which  state 
that  they  lived  together  as  man  and  wife, 
and  had  had  a  child  born  to  them,  are  ad- 
missible in  connection  with  the  father's  tes- 
timony that  he  had  read  them  to  defendant, 
who  admitted  certain  of  the  statements 
therein.  Id.  Evidence  that  defendant  at- 
tended the  burial  of  the  woman  with  whom 
it  was  alleged  he  had  been  living  In  adul- 
tery, and  that  he  caused  a  tombstone  to 
be  erected  over  her  grave  with  a  descrip- 
tion thereon  in  which  she  was  described 
as  his  wife,  is  admissible.  Id.  That  defend- 
ant's alleged  paramour  gave  birth  to  a 
child  outside  of  the  county  where  he  was 
prosecuted  for  adultery  might  be  considered 
by    the    jury    in    determining    whether    the 


crime  was  committed  in  tlie  county,  in  view 
of  the  testimony  of  one  witness  that  she 
had  detected  them  in  the  act  in  said  county 
about  nine  months  before  such  child  was 
born,  and  evidence  tending  to  show  that 
defendant  had  recognized  such  child  as  his 
own.      Id. 

05.  There  being  a  substantial  conflict  in 
the  evidence,  which  was  competent  and  tend- 
ed to  sustain  the  charge,  it  was  not  error 
for  the  court  to  refuse  to  instruct  the  jury 
to  find  for  defendant.  United  States  v. 
Griego  [N.  M.]  72  P.  20.  Testimony  of  the 
husband  of  the  woman  that  he  had  seen 
her  and  defendant  and  defendant's  sister 
lying  on  the  same  bed  In  a  half-dressed  con- 
dition, and  of  another  witness  that  he  had 
seen  defendant,  in  a  room  a  few  feet  dis- 
tant from  quite  a  crowd  of  people  on  the 
gallery,  stoop  over  her  as  if  in  the  act  of 
kissing  her,  is  not  sufficient  to  sustain  a 
conviction  of  adultery.  Manuel  v.  State  [Tex. 
Cr.  App.]    74   S.  "W.    30. 

66.  It  was  error  to  refuse  to  allow  de- 
fendant to  show  that  his  alleged  paramour 
was  staying  at  the  pla.ce  where  the  offense 
was  alleged  to  have  been  committed  under 
a  contract  to  work  for  his  father,  the  evi- 
dence for  the  state  tending  to  show  that  he 
liad  taken  her  there  for  illicit  intercourse. 
Hill  V.   State,  137  Ala.   66.   34   So.   406. 

67.  The  rule  that  neither  husband  nor 
wife  can  testffy  for  or  against  the  other  is 
confined  to  cases  where  the  testimony  would 
be  by  one  directly  for  or  against  the  other 
in  a  suit  to  which  such  other  is  a  party. 
State  V.  "West,   118  Wis.   469,  95  N.   W.   521. 

68.  State  v.  Still   tS.  C]    46   S.  B.  524. 

69.  State  V.  Clemenson  [Iowa]  99  N.  "W. 
139.  Evidence  in  a  prosecution  for  con- 
spiracy to  commit  adultery  held  sufficient 
to  support  a  finding  that  the  female  in 
question  was  married.    Id. 

70.  Evidence  held  sufficient  to  sustain  a 
conviction.  State  v.  Cassida,  67  Kan.  171, 
72  P.  522.  The  testimony  of  defendant  given 
in  his  own  behalf,  on  an  examination  before 
a  justice  of  the  peace  on  a  charge  of  bur- 
glary, and  reduced  to  writing  and  signed 
by  him,  was  admissible  against  him  on  a 
subsequent  prosecution  for  adultery,  whicli 
crime  It  tended  to  prove,  and  he  having  been 
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man  between  the  parties  does  not  necessarily  exclude  the  relationship  of  lewd  and 
lascivious  cohabitation,  but  both  may  exist  at  the  same  time.'^ 

§  4.  Practice  and  triaV^  Instructions.'"' — In  a  prosecution  for  adultery, 
it  was  not  error  to  refuse  to  require  the  state  to  elect  the  transaction  it  would 
rely  on,  where  the  only  direct  evidence  of  the  crime  was  the  testimony  of  one  wit- 
ness that  she  had  once  detected  defendant  in  the  act,  at  a  time  within  the  statute 
of  limitations.''*  Counsel  should  not  be  permitted  to  refer  to  defendant  in  his 
argument  in  a  manner  calculated  to  prejudice  the  jury  against  him.'" 

ADVERSE  POSSESSION. 


§  1.     Estates  «nd  Froiicrty  Subject  to  Ad- 
verse Possessxnn   (51), 

§  2.     Against  AVhoin  Available    (52). 
§  3.     To  Wliom  Available    (53). 

Delinition     and     JQssential     E^lcincnts 


§  4. 

(54). 

§  5. 

§  6. 


Ho.stillty    (55). 
Continuity    (53). 


§  7.     Duration  (67). 

§  8.     Color  of  Title   (58). 

§  0.     Payment   ot  Taxes    (00). 

§  10.     Area   of  Possession    (00). 

Sufficiency  of  Possession   (61). 

Pieacling,  Evidence  and  Instructions 


§  11. 
§  13. 
(63). 
§  IS. 


Nature  of  Title  Aetinired  (64). 


§  1.  Estates  and  property  subject  to  adverse  possession.'"' — As  a  general  rule, 
all  private  estates  in  land  are  subject  to  adverse  possession;  thus  a  dower  right'' 
or  an  easement  may  be  lost'*  or  acquired,"  and  one  may  hold  adversely  to  the 
surface  and  not  as  to  underlying  minerals;^"  but  adverse  possession  does  not  oper- 
ate against  public  property,  federaP^  or  state,'^  nor  property  held  for  public  use.*' 
Thus  title  cannot  be  acquired  to  a  street**  or  highway,*^  nor  of  a  railroad  right 
of  way,**  nor  lands  reserved  for  depot  grounds;*'  but  it  has  been  held  that  an 


warned  on  the  examination  that  he  need  not 
criminate  himself.  State  v.  Simpson,  133  N. 
C.  676,  45  S.  B.  567.  Testimony  given  by 
defendant  in  a  prosecution  for  assault  In- 
stituted by  him  against  the  husband  of  his 
co-defendant.  In  which  he  admitted  acts  of 
illicit  intercourse  with  such  co-defendant,  is 
admissible  against  him  in  a  subsequent 
prosecution  for  adultery,  it  appearing  that 
he  was  warned  at  the  time  that  he  need 
not   criminate   hlmseir     Id. 

71.  State  V.  Cassida,  67  Kan.  171,  72  P. 
522. 

72.  See  1  Curr.  L.  30. 

73.  An  instruction  to  the  effect  that  if 
the  Jury  found  that  defendants  occupied  a 
sleeping  apartment  alone,  as  a  sleeping 
room,  "that  circumstance  alone  raises  a  pre- 
sumption of  guilt,"  is  error,  as  tending  to 
take  from  defendant  the  presumption  of  In- 
nocence. United  States  v.  Grlego  [N.  M.] 
75   P.   30.      See  1   Curr.  L.    30,   n.    62-64. 

74.  State  V.  Hasty,  121  Iowa,  507,  96  N. 
W.  1115. 

76.  Argument  of  counsel  in  a  prosecution 
for  adultery,  in  which  he  condemned  the  de- 
fendant for  having  seduced  the  woman  with 
whom  the  crime  was  committed,  and  stated 
that  her  father  would  be  justified  In  shoot- 
ing him,  held  not  prejudicial.  State  v.  Hasty, 
121   Iowa,    507,    96   N.   "W.   1115. 

76.  See  1  Curr.  D.  30. 

77.  Butcher  v.  Butcher  [Mich.]  100  N.  W. 
604. 

78.  One  who  had  right  of  free  passage 
over  a  toll  bridge  had  notice  that  no  such 
right  would  be  recognized  and  she  was  re- 
quired to  pay  toll  for  the  statutory  period. 
Dupont  V.  Charleston  Bridge  Co.,  65  S.  C. 
524.  44  S.  E.  86,  Possession  of  alley  under 
void  deed  barred  easement  of  abutting  own- 


er.    Peden  v.  Crenshaw   [Tex.   Civ.  App.]    81 
S.  W.  369. 

79.  Cavanaugh  v.  Wholey  [Cal.]  76  P. 
979.  One  in  adverse  possession  of  land  may 
acquire  an  ef^sement  over  the  same  by  pre- 
scription.     Id. 

80.  Where  minerals  in  land  are  reserved 
by  a  grantee.  Manning  v.  Kansas  &  T.  Coal 
Co.    [Mo.]    81    S.    "W.    140. 

81.  Galloway  v.  Doe,  136  Ala.  315,  34  So. 
957.  Occupation  while  government  owned 
cannot  be -tacked.  Topping  v.  Cohn  [Neb.] 
99  N.  W.  372.  Reinvested  title  to  unearned 
railroad  lands.  Doe  v.  Pugh  [Ala.]  34  So. 
377. 

82.  Possession  while  title  was  in  state 
cannot  be  tacked.  Topping  v.  Cohn  [Neb.l 
99  N.  W.  372.  Land  bid  in  by  the  state  at 
tax  sale.  Slattery  v.  Heilperin  &  Leonard, 
110  La.  86,  34  So.  139. 

83.  Owen  v.  Village  of  Brookport,  208  III. 
35.  69  N.  E.  952;  City  of  Port  Townsend  v. 
Lewis  [Wash.]  75  P.  982.  Land  owned  by 
a  county  and  used  for  the  site  of  public 
buildings.  Foley  v.  Doddridge  County  Court 
[W.  Va.]   46  S.  E.   246. 

84.  Village  of  Lee  v.  Harris,  206  111.  428. 
69  N.  B.  230;  Hall  v.  Breyfogle  [Ind.]  70 
N.  B.  883;  City  of  Columbia  v.  Bright  [Mo.] 
79   S.    W.    151. 

85.  Board  of  Control  of  New  Basin  Canal 
&  Shell  Road  v.  H.  Weston  Lumber  Co.,  109 
La.  925,  33  So.   923. 

80.  Land  granted  by  Act  of  Congress  to 
Northern  Pacific  Railroad  Company.  North- 
ern Pac.  R.  Co.  V.  Townsend,  190  U.  S.  267, 
23  S.  Ct.  671,  47  Law.  Ed.  1044.  North  Car- 
olina code  provides  that  no  railroad  com- 
pany shall  be  barred  by  limitation  of  its 
title  or  right  In  any  right  of  way  by  reason 
of    Its    occupation    by    another.      Possession 
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estoppel  may  arise,^^  but  not  by  a  mere  failure  to  assert  a  right.*'  Thougb  the 
statute  applies  only  to  suits,  and  the  issuance  of  a  tax  deed  is  not  a  suit,  yet  the 
tax  certificate  vill  be  void  where  a  deed  would  fail  because  of  lapse  of  time.'" 

§  3.  Against  whom  available.'^ — Adverse  possession  may  give  good  title 
against  a  city,"''  or  against  an  entryman"'  or  one  holding  under  the  Federal  govern- 
ment by  grant  before  patent  has  issued;"*  especially  if  a  confirmatory  grant  re- 
lates the  patent  back."°  Adverse  possession  runs  against  a  grantee  of  the  Federal 
government  from  the  date  of  the  grant,"'  and  is  not  interrupted  by  a  controversy 
before  the  Department  of  the  Interior  which  it  had  no  jurisdiction  to  entertain."^ 
While  a  dower  right  may  be  barred,"*  adverse  possession  of  land  as  against  a  hus- 
band does  not  operate  to  extinguish  it.""  Adverse  possession  runs  against  a  co- 
tenant  who  has  been  ousted,^  if  there  has  been  an  assertion  of  ownership^  of  such  a 
nature  as  to  impart  notice  that  disseizin  is  intended.'  Occupancy  of  the  premises, 
appropriation  of  the  rents  and  profits  and  payment  of  taxes  is  not  sufficient.* 
Occupation  by  one  claiming  whole  under  husband,  held  adverse  to  wife  who  had 
been  awarded  part  as  alimony.^  Possession  by  a  purchaser,  under  an  executory 
contract  of  sale,  made  by  the  husband  alone  of  land  owned  in  joint  tenancy  by  hus- 
band and  wife  is  not  adverse  to  the  wife,*  nor  as  against  her  children  until  the  hus- 
band's death.''  The  statute  of  limitations  does  not  begin  to  run  against  a  cestui 
que  trust  in  favor  of  a  trustee  in  possession  until  the  cestui  que  trust  has  learned 
or  from  the  circumstances  should  have  learned  that  the  trustee  asserted  a  claim 
adverse  to  his.'  Adverse  possession  against  a  trustee"  may  bar  the  cestui  que  trus- 
tents.^"     It  is  not  available  against  a  remainderman  during  the  life  of  the  life 


by  a  city  of  right  of  way  under  a  dedica- 
tion made  by  the  lessee  of  the  road.  City 
of  Durham   v.    Southern   H.  Co.,    121    F.    894. 

87.  Kansas  City  &  N.  Connecting  R.  Co. 
V.  Baker  [Mo]  82  S.  "W.  85. 

88.  By  reason  of  improvements  extending 
Into  the  street.  Markham  v.  City  of  Ana- 
mosa  [Iowa]  98  N.  W.  493;  Crigler  v.  City 
of  Mexico,  101  Mo.  App.  624,  74  S.  W.  384. 
See,  also.  Estoppel,  1  Curr.  L.  1130. 

89.  City  of  Columbia  v.  Bright  [Mo.]  79 
S.  W.  151. 

90.  Crocker  v.  Dougherty,  139  Gal.  521, 
73  P.  429. 

91.  See  1  Curr.  L.  31. 

92.  Schneider  v.  City  of  Detroit  [Mich.] 
98  N.  W  258.  In  Kentncky,  limitations  run 
against  the  right  of  a  city  to  recover  streets 
in  possession  of  another  after  notice  to  the 
council  that  the  possession  is  adverse.  Davis 
V.  City  of  Clinton,  25  Ky.  L.  R.  2021,  79  S. 
W.   259. 

93.  Burton's  Heirs  v.  Carroll,  96  Tex.  320, 
72  S.  "W.   581. 

94.  Toltec  Ranch  Co.  v.  Cook,  191  U.  S. 
532,  24  S.  Ct.  166.  Claim  based  on  occupancy 
and  settlement  confirmed  by  act  of  Congress. 
Joplin  V.  Chachere,  192  U.  S.  94,  24  S.  Ct. 
214. 

95.  Cockran  Oil  &  Development  Co.  v.  Ar- 
naudet,   111  La.  563,   35  So.  747. 

96.  97.  Sage  V.  Rudniok  [Minn.]  100  N. 
W.    106. 

98.  Butcher  v.  Butcher  [Mich.]  100  N.  W. 
604. 

99.  Lucas  V.  Whltaore,  121  Iowa,  251,  96 
N.   W.    776. 

1,  Entering  under  a  bond  for  a  deed  to 
all  the  land  from  one  co-tenant  is  an  ouster. 
Rose  V.  Ware,  24  Ky.  L.  R.  2321,  74  S.  W. 
188.      Occupation   under   deed   from    another. 


Blankenhorn  v.  Lenox   [Iowa]   98  N.  "W.   556. 

a.  Conflicting  evidence  as  to  possession, 
payment  of  taxes,  mortgaging  the  premises, 
held  Insufficient  to  show  an  ouster.  Golden 
V.   Tyer  [Mo.]    79   S.  W.  143. 

S.  Brumback  v.  Brumback,  198  111.  66, 
64  N.  E.  741;  Ashford  v.  Ashford,  136  Ala, 
631,    34  So.    10. 

4.  Brumback  v.  Brumback,  198  111.  66,  64 
N.  B.  741.  Notorious  exclusive  occupation. 
Cochran  v.  Cochran  [W,  Va.]   46  S.  E.  924. 

5.  Butcher  v.  Butcher  [Mich.]  100  N.  W. 
604.  Where  one  holding  land  In  trust  for 
herself  and  children,  gave  a  mortgage  which 
was  foreclosed,  the  purchaser  at  the  sale 
became  a  tenant  in  common  of  an  equitable 
estate  on  the  death  of  the  mortgagor,  and 
limitations  did  not  then  commence  to  run 
against  the  children.  Deans  v.  Gay,  132  N. 
C.  227,  43  S.  E.  643.  Where  one  co-tenant 
conveyed  all  the  land  embraced  within  the 
boundaries,  but  intended  to  convey  only 
his  share  which  was  all  his  grantee  expect- 
ed to  acquire,  there  was  not  an  ouster.  Ca- 
tron V.  Laughlln  [N.  M.]   72  P.  26. 

e,  7.  McNeeley  v.  South  Penn  Oil  Co.,  62 
W.  Va.   616,    44  S.  E.   508. 

8.  Crowley  v.  Crowley  [N.  H.]  56  A.  190. 
A  tenant  by  the  curtesy,  who  In  his  wife's 
lifetime  occupied  as  her  trustee,  is  presumed 
to  hold  In  the  same  capacity  after  her  death 
and  not  adversely  to  her  heir.  Williams  v. 
Williams'  Bx'r,  25  Ky.  D.  R.  836  76  S.  W 
413. 

9.  Wiess  V.  Goodhue  [Tex.  Civ.  App.]  79 
S.  W.  873. 

10.  Where  a  will  of  the  testatrix  consti- 
tuted her  husband  trustee  of  property  for 
the  benefit  of  her  children,  but  he  was  vest- 
ed with  the  legal  estate  and  had  power  to 
alienate,  held,  that  title  was  acquired  against 
the  cestui   que  trust  by   adverse   possession. 
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tenant,"  but  this  rule  supposes  an  uninterrupted  continuation  of  the  relation  of 
life  tenant  and  remainderman,  and  under  statutes  giving  to  a  remainderman,  who 
knows  that  his  rights  are  disputed,  a  right  of  action,  the  bar  of  the  statute  may  be 
invoked.^^  It  is  available  against  one  having  a  tax  certificate  and  entitled  to  a 
deed  thereon^'  or  the  issue  of  a  tenant  in  tail.^* 

Title  by  adverse  possession  cannot  be  acquired  against  a  minor,^"  but  he  must 
assert  his  right  within  the  period  allowed,  after  the  disability  is  removed,^"  and  a 
minor  heir  is  barred  by  limitations  by  failure  of  his  guardian  to  sue  within  the 
period.^'  In  Kentucky,  adverse  possession  commences  to  run  against  a  wife  from 
the  date  of  her  husband's  deed.^'  The  statute  begins  to  run  against  heirs  at  law 
at  the  death  of  the  ancestor  where  there  is  no  intervening  life  estate.^'  The  death 
of  one  holding  the  legal  title  to  property,  but  out  of  possession,  does  not  stop  the 
running  of  limitations  as  against  his  interest'" 

§  3.  To  whom  available. '^'^ — The  public'^  or  a  municipality"'  or  the  Fed- 
eral government  may  acquire  title  by  adverse  possession."*  Title  divested  by  judg- 
ment may  be  acquired  by  the  judgment  debtor  who  remains  in  possession."^  Ad- 
verse possession  is  not  available  to  a  lessee"^  or  a  sublessee"^  during  the  continuation 
of  the  lease,  and  to  be  available  thereafter,  there  must  have  been  a  disclaimer  of 
the  paper  title."'  An  agent  cannot  acquire  title  as  against  his  principal,^^  nor  a 
life  tenant  as  against  the  reversioner.'"  A  widow  may  hold  adversely  against  the 
heirs  of  her  husband,'^  even  though  she  be  executrix  of  his  estate ;'"  but  possession 


Wless  V.  Goodhue  [Tex.  Civ.  App.]   79  S.  "W. 
873. 

11.  Porter  v.  Osmun  [Mioh.]  97  N.  W. 
756;  Beaty  v.  Clyiuer  [Tex.  Civ.  App.]  75  S. 
W.  540.  Tlie  life  tenant  conveyed  to  one 
who  had  put  up  valuable  improvements. 
Hauser  v.  Craft,  134  N.  C.  319,  46  S.  E.  756. 
A  widow  cannot  enlarge  her  estate  in  the 
homestead  by  adverse  possession  as  to  heirs 
or  purchasers  at  administration  sale.  Med- 
dis  V.  Kenney,  176  Mo.  200,  75  S.  W.  633. 
Where  the  widow  remarried  and  the  hus- 
band lived  on  the  premises,  and  after  her 
death  conveyed  them.  Dewitt  v.  Shea,  203 
111.    393,   67  N.   E.   761. 

12.  Crawford  v.  Meis  [Iowa]  99  N.  W. 
186. 

13.  Where  the  one  under  whom  the  land 
was  sold  gave  a  deed  thereto  and  his  grantee 
entered  and  had  possession  for  14  years. 
Crocker  v.  Dougherty,  139  Cal.  521,  73  P. 
429. 

14.  Wiokes  V.  Wickes  [Md.]  56  A.  1017. 
Where  entailed  property  was  sold  In  parti- 
tion proceedings,  possession  of  the  same 
under  the  sale  constitutes  an  ouster  of  the 
title  of  the  tenant  in  tail.     Id. 

15.  Albers  v.  Kozeluh  [Neb.]  97  N.  W. 
646. 

16.  Mason   v.   Odum    [111.]    71   N.   B.    386. 

17.  Dignan  v.  Nelson,  26  Utah,  186,  72  P. 
936. 

IS.  Under  the  30  year  limitation.  Rose 
v.  Ware,   24  Ky.  L.   B.   2321,  74  S.  W.   188. 

19,  S!0.  Baumeister  v.  Silver  [Md.]  56  A. 
825. 

ai.     See  1  Curr.  L.  31. 

22.  Easement  for  highway.  Postal  v. 
Martin   [Neb.]   95  N.  W.  8. 

23.  Evidence  held  to  show  that  a  city  had 
acquired  title  to  lands  by  use  for  a  street. 
Sheridan  v.   Empire  City  [Or.]    77   P.   393. 

24.  Land  used  as  cemetery  for  burial 
place  of  soldiers.  City  of  Bl  Paso  v.  Ft. 
Dearborn  Nat.  Bank,  96  Tex.  496,  74  S.  W.  21. 


25.  The  judgment  debtor  remaiijed  In  pos- 
session for  more  than  the  statutory  period. 
Pendleton  v.  McMains  [Tex.  Civ.  App.]  75 
S.  W.  349.  One  claiming  under  foreclosure 
where  no  writ  of  possession  had  been  Is- 
sued sued  for  the  land  within  15  yeai;p  from 
order  for  deed.  Held,  that  widow  of  mort- 
gagor's heir  who  had  remained  in  posses- 
sion could  not  plead  adverse  possession,  the 
heir  having  been  a  party  to  the  foreclosure. 
Stovall  V.  Haynes,  25  Ky.  L.  R.  1789,  78  S. 
W.    895. 

26.  Possession  under  a  tax  or  assessment 
lease.  Miller  v.  Warren,  87  N.  Y.  S.  1011. 
Where  a  corporation  owning  a  railroad 
bridge  conveyed  an  approach  to  the  bridge 
to  a  railroad  company  which  was  using 
the  bridge  by  agreement.  The  conveyance 
was  ultra  vires.  The  railroad  company  was 
in  effect  a  tenant  and  limitation  was  no 
defense  to  an  action  to  recover  the  ap- 
proach. Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v. 
Dodd,  24  Ky.  L.  E.  2057,  72  S.  W.  822.  Lessee 
claimed  that  the  lease  was  without  consid- 
eration. Martin  v.  Martin  [Iowa]  94  N.  W. 
493. 

27.  Johnson  v.  Sherman  County  Irriga- 
tion Water  Power  &  Improvement  Co.  [Neb.] 
98  N.  W.   1096. 

28.  Miller  v.  Warren,  87  N.  T.  S.  1011. 
A  wife  ooupying  land  with  her  husband 
who  was  tenant  of  the  owner  cannot  hold 
adversely  without  actual  notice  to  the  own- 
er that  her  possession  is  in  opposition  to 
him  and  to  her  husband.  Sizemore  v.  Trim- 
ble [Ky.]   SO  S.  W.  477. 

29.  Some  evidence  that  he  asserted  a 
claim  to  the  land,  but  none  that  he  repudi- 
ated his  agency  or  tenancy.  Richardson  v. 
Bruce   [Tex.   Civ.  App.]   75   S.  W.   835. 

30.  Buying  up  outstanding  incumbrances. 
Downing  v    Hartshorn   [Neb.]    95   N.   W.   801. 

31.  Where  a  widow  occupied  land  of  her 
husband  under  a  destroyed  will  which  could 
not  be  established  and  held  adversely,  claim- 
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of  an  administrator  is  not  adverse  to  the  heirs/^  and  a  repudiation,  in  order  to 
give  it  an  adverse  character,  must  be  brought  to  the  knowledge  of  the  heii;s;  mere 
notice  is  not  sufficient;'*  but  where  an  administratrix  purchased  land  at  her  own 
sale,  adverse  possession  by  her  for  the  statutory  period  was  a  bar  to  a  bill  for 
partition.'"  A  dowress  cannot  hold  adversely  to  the  heirs  of  her  deceased  hus- 
band,'® until  she  has  divested  herself  of  such  right.''  Where  husband  and  wife 
are  in  possession,  one  cannot  acquire  title  as  against  the  other,'^  nor  can  a  wife 
acquire  title  to  the  community  property  by  adverse  possession,  though  her  hus= 
band  has  abandoned  her  without  cause.''  Limitations  do  not  run  in  favor  of  one 
not  in  possession.*"  The  possession  by  a  railroad  company  of  a  right  of  way  is 
not  adverse  to  rights  remaining  in  the  owner  of  the  fee.*^ 

§  4.  Definition  and  essential  elements.*'' — Possession  to  be  adverse  must  be 
actual,  continued,  visible,  notorious, ,  distinct  and  hostile*'  for  the  statutory  pe- 
riod.** Mere  possession  is  not  enough,*^  nor  is  mere  claim  of  title,**  nor  continu- 
ous possession.*'  In  Federal  courts  the  possession  must  be  continued  and  unin- 
terrupted, open,  notorious,  actual,  exclusive  and  adverse.**  Whether  one  in  ad- 
verse possession  makes  his  claim  in  good  faith  or  bad  faith  is  immaterial,*'  as 
good  faith  is  not  an  element,^"  though  some  courts  hold  that  possession  must  be 
begun  in  good  faith. °^     Good  faith  is  always  presumed  in  matters  of  prescription, '^^ 


ing  the  land  in  fee  and  not  as  homestead, 
she  acquired  title  as  against  the  heirs.  Reno 
V.  Blackburn,  24  Ky.  L.  R.  1976,  72  S.  W. 
775. 

32.  Where  a  testator  made  no  disposition 
of  after-acquired  property,  and  his  execu- 
trix sold  such  land  under  an  order  of  the 
probate  court  to  one  who  conveyed  It  to 
her  Individually  and  she  held  adverse  pos- 
session thereof  under  such  deed  for  the 
statutory  period,  she  acquired  title.  Hy- 
smlth    V.    Patton    [Ark.]    SO    S.   W.    151. 

33.  Ashford  v.  Ashford,  136  Ala.  631,  34 
So.  10.  Petition  for  an  order  to  sell  lands 
and  orders  and  proceedings  thereunder  were 
admissible  to  show  that  one  was  an  ad- 
ministrator.    Id. 

34.  Ashford  V.  Ashford,  136  Ala.  631,  34 
So.   10. 

35.  Mason  v.   Odum    [III.]    71    N.  E.    386. 

36.  Roberts  v.  Thomason,  174  Mo.  378,  74 
S.  W.  624.  Where  a  husband  during  his  life 
conveyed  land  by  deed  in  which  his  wife 
did  not  Join,  and  she,  after  his  death,  mar- 
ried the  grantee  and  they  lived  on  this  land 
the  possession  of  the  grantee  could  not 
draw  to  It  the  possession  of  an  adjoining 
strip,  left  in  possession  of  the  widow  so  as 
to  acquire  title  by  adverse  possession.  Reed 
V.  Hackney,  69  N.  J.  Daw,  27,  54  A.  229. 
Where  one  marries  a  widow  entitled  to 
dower  in  land,  and  lives  on  such  land  with 
her,  his  possession  is  not  adverse  to  the 
heirs  of  the  husband  until  dower  is  as- 
signed.    Id. 

37.  Allison  v.  Robinson,  136  Ala.  434,  34 
So.    966. 

38.  The  legal  title  was  In  the  wife.  The 
title  was  awarded  to  the  husband  in  a  suit 
to  which  she  was  not  a  party.  Hays  v. 
Marsh    [Iowa]    98   N.  W.   604. 

39.  Cervantes  v.  Cervantes  [Tex.  Civ. 
App.]    76    S.   W.    790. 

40.  Row  V.  Johnston,  25  Ky.  L.  R.  1799,  78 
S.  W.  906.  One  In  possession  for  10  years 
tinder  .lust  title  Is  not  barred  from  Invoking 
limitations  by  the  fact  that  at  the  date 
of    Ills    purchase    there    stood    registered    on 


the  books  of  the  parish  a  prior  sale  of  the 
same  property  to  another.  Wells  v.  Goss, 
110  La.   347,   34  So.   470. 

41.  Right  to  a  crossing.  Cincinnati,  H. 
&  D.   R.  Co.  V.  Wachter  [Ohio]  70  N.  B.  974. 

42.  See  1  Curr.  L.  31. 

43.  One  who  secretly  enters  on  coal  land 
through  an  opening  on  other  land  cannot 
acquire  title  even  by  continuous  posses- 
sion. Pierce  v.  Barney  [Pa.]  58  A.  152. 
Evidence  by  one  claiming  title  by  adverse 
possession  must  show  the  possession  to  have 
been  hostile,  nctual,  visible,  notorious  and 
exclusive,  continuous  and  under  a  claim  of 
ownership.  Illinois  Cent.  R.  Co.  v.  Hatter, 
207  111.  88,  69  N.  B.  751;  Johnston  v.  Albu- 
querque [N.  M.]  72  P.  9;  Hindley  v.  Metro- 
politan El.  R.  Co.,  42  Misc.  56,  85  N.  T.  S. 
561. 

44.  In  Pennsylvania,  twenty-one  years. 
Snowdon    v.    Loree,    122    F.    494. 

45.  Illinois  Cent.  R.  Co.  v.  Hatter,  207 
111.    88,    69    N.   B.    751. 

46.  To  vacant  land  by  adjoining  owner. 
Snowdon  v.   Loree,   122   P.   493. 

47.  Where  one  secretly  entered  a  coal 
mine  through  a  shaft  which  opened  on  oth- 
er land.     Pierce   v.   Barney   [Pa.]   58   A.   152. 

48.  Tyee  Consol.  Mln.  Co.  v.  Langstedt  [C. 
C.  A.]  121  P.  709.  Under  Code  Civ.  Proo.  §  48 
defining  adverse  possession,  consisting  among 
other  things.  In  use  of  property  for  supply 
of  fuel  and  fencing  timber,  the  cutting  of 
fire  wood  for  use  of  his  family  by  an  agent 
having  care  of  the  property  is  an  act  of 
possession  under  the  statute.  Murphy  v.  Da- 
foe    [S.    D.]    99    N.    W.    86. 

49.  One  who  took  an  assignment  of  a 
certificate  of  entry  as  security,  and  entered 
thereunder.  Pitman  v.  Hill,  117  Wis.  318, 
94   N.   W.    40. 

50.  It  was  error  to  charge  that  one  claim- 
ing title  must  have  been  In  possession  In 
good  faith.  Dawson  v.  Palls  City  Boat  Club 
[Mich.]  99  N.  W.  17.  Code,  %  155,  providing 
that  a  cause  of  action  on  ground  of  fraud 
shall  not  be  deemed  to  have  accrued  until 
the   discovery   of   the  fraud,   does   not   apply 
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and  whether  a  pur'^hase  was  bona  fide  is  a  question  for  the  jury.'^'     Mere  lapse 
of  time  unaccompanied  by  adverse  possession  will  not  bar  a  right  to  recoYer.'"* 

§  5.  EostilUy.^^ — Possession  must  be  hostile^"  and  exclusive/'  and  incon- 
sistent with  the  right  of  the  holder  of  the  paper  title/^  and  there  must  be  an  in- 
tention to  hold  in  hostility  to  the  true  owner.""  Naked  possession  must  be  adverse 
as  to  the  whole  w^orld,  including  the  supposed  owner.""  A  son  who  resides  with 
his  mother  on  land  in  which  she  has  a  dower  right,  under  an  agreement  that  she 
is  to  make  her  home  with  him,  is  not  in  possession  adverse  to  her  rights.'^  Where 
a  party  claims  to  own  and  hold  possession  up  to  a  certain  line,  his  possession  is 
adverse ;°-  but  if  he  disclaims  ownership  except  to  the  true  line,  wherever  that 
may  be,  it  is  not.'*  Holding  under  a  mistake  as  to  the  true  boundary  may  be 
adverse.®''  It  is  not  necessary  for  one  in  possession  claiming  adversely  to  know 
in  whom  the  true  title  is,'"'  and  the  fact  that  an  owner  does  not  Icnow  that  another 
is  in  adverse  possession  is  immaterial."'  One  claiming  title  by  adverse  possession 
may  purchase  a  tax  deed  to  the  premises  before  the  statute  has  run  without  ae- 


to  a  case  of  adverse  possession.  Pittman 
V.  Weeks,  132  N.  C.  81.  43  S.  E.   582. 

51.     Brewster  v.   Hewes   [La.]    36   So.    883. 

C2.  He  who  alleges  bad  faith  must  prove 
it.  Brewster  v.  Hewes  [La.]  36  So.  888.  Ex- 
clusion of  warranty  is  not  fact  affecting' 
good    faith.      Id. 

53.  Sledge  v.  Singley  [Ala.]  37  So.  98. 
Code  1896,  §  1797,  providing  that  one  who, 
without  color  of  title  or  bona  fide  claim, 
enters  and  asserts  adverse  possession,  must 
file  written  notice  in  probate  court,  has  no 
application  where  entry  is  under  bona  fide 
claim    of   purchase.      Id. 

54.  One  claiming  under  a  purchase  of  a 
land  certificate  from  the  original  grantee 
against  the  heirs  of  the  grantor.  Lochridge 
V.  Corbett,  31  Tex.  Civ.  App.  676,  73  S.  "W.  96. 

55.  See  1  Curr.  L.  32. 

56.  Where  a  city  erected  a  fire  engine 
house  on  its  own  lot  and  on  a  small  frac- 
tion of  an  adjoining  lot,  and  maintained  it 
there  for  20  years,  but  in  the  meantime  as- 
sessed said  fractional  part  of  the  adjoining 
lot  to  the  owner  thereof,  is  estopped  from 
asserting  title  by  adverse  possession.  Hesse 
V.  Strode  [Idaho]  77  P.  634.  Where  a  father 
furnished  money  to  his  son  to  purchase 
realty  under  an  agreement  that  the  title 
should  be  taken  In  the  son's  name  and  that 
it  should  be  understood  that  the  land  be- 
longed to  the  son,  occupa,ncy  by  the  father 
was  not  adverse  to  the  son.  Field's  Heirs  v. 
Napier    [Ky.]    80    S.   W.    1110. 

57.  A  finding  In  an  action  of  ejectment  to 
recover  a  portion  of  a  mining  claim  that 
one  had  been  in  actual,  open,  continuous 
and  notorious  possession,  is  insufficient  to 
sustain.  Tyee  Consol.  Min.  Co.  v.  Lang- 
stedt  [C.  C.  A.]  121  P.  709. 

58.  Continuing  to  hold  after  a  tax  lease 
expired  is  not.  Miller  v.  Warren,  87  N.  T. 
S.  1011.  The  fact  that  one  party  placed 
his  boat  on  land  claimed  adversely  by  an- 
other was  not  inconsistent  with  the  claim 
of  adverse  possession.  Layton  v,  Bailey 
[Conn.]  58  A.  355.  The  fact  that  one  oc- 
cupying a  disputed  tract  piled  lumber  there- 
on so  as  not  to  annoy  one  not  in  posses- 
sion, but  who  claimed  under  a  grant,  was 
not  Inconsistent  with  adverse  possesslpn. 
Id.  The  making  of  Improvements  on  ad- 
joining land  under  a  mistaken  belief  that 
he   is  making   them   on   his   own  is    not   ad- 


verse possession.  Erownlee  v.  Williams 
[Colo.]  77  P.  250.  That  one  who  has  a 
bond  for  a  deed  makes  improvements  on  the 
land  is  not  notice  to  the  owner  that  he 
is  claiming  adversely,  he  having  a  right  to 
make  them.  Id.  The  fact  that  one  on  cross- 
examination  answered  that  he  had  no  inten- 
tion of  holding  adversely^  so  as  to  acquire 
title  from  one  to  whom  it  rightly  belonged, 
but  that  he  occupied,  claiming  his  father's 
deed  gave  him  title  to  the  land,  did  not 
determine  the  question  of  adverse  user  and 
conclude  him  from  setting  up  title  by  ad- 
verse possession.  Layton  v.  Bailey  [Conn.] 
58  A.  355. 

59.  One  in  possession  contesting  a  prefer- 
ence right  to  purchase  the  lands  Is  not  In 
adverse  possession.  City  of  Port  Townsend 
V.    Lewis    [Wash.]    75    P.    982. 

60.  One  claimed  adversely  to  the  state 
but  not  against  one  to  whom  the  land  had 
been  patented.  Flewellen  v.  Randall  [Tex. 
Clv.    App.]    74    S.    W.    49. 

61.  Brumback  v.  Brumback,  198  111.  66, 
64    N.    E.    741. 

62.  Logsdon  v.  Dingg  [Ind.  App.]  69  N. 
E.  409.  Where  a  party  had  had  continu- 
ous and  exclusive  possession  and  had  culti- 
vated up  to  a  certain  fence  for  40  years, 
evidence  held  to  show  adverse  possession. 
Helton  V.  Pastnow  [Ind.  App.]  71  N.  E.  230. 
Where  adjoining  owners  agreed  to  the  con- 
struction of  a  line  fence  and  occupied  up 
to  it  for  the  statutory  period,  they  acquired 
title  by  adverse  possession  to  such  land  and 
to  accretions  during  such  period.  English 
V.  Craford  [Iowa]  94  N.  W.  276;  Baty  v.  Bl- 
rod  [Neb.]  97  N.  W.  343.  Where  the  adjoin- 
ing owners  agree  on  a  line  of  trees  as  the 
boundary  and  for  the  statutory  period  live 
up  to  it.  Handorf  v.  Hoes,  121  Iowa,  79, 
95  N.  W.   226,  and   citing  other  recent  cases. 

63.  Logsdon  v.  Dingg  [Ind.  App.]  69  N. 
E.   409. 

64.  Location  of  the  corner  stones  had 
been  lost.  Williams  v.  Shepherdson  [Neb.] 
95  N.   W.   827. 

65.  Entry  with  intention  of  acquiring 
title  by  preemption.  Price  v.  Eardley  [Tex 
Civ.    App.]    77    S.    W.    410. 

66.  Owner  did  not  know  where  the  bound- 
ary was.  Pittman  v.  Weeks,  132  N.  O.  81, 
43  S.  E.   582. 
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knowledging  a  superior  title  ;'^  but  if  he  accept  payment  of  the  same  from  the 
second  owner,  such  act  is  a  recognition  of  the  superior  title. °°  Adverse  possession 
of  the  land  of  one  is  not  adverse  as  to  the  land  of  another  on  the  theory  that  pos- 
session of  part  is  possession  of  all.*'  Where  a  grantor  remains  in  possession,'"' 
especially  where  he  reserves  a  license  to  cultivate  the  land,'^  or  where  a  mortgagor 
holds  after  foreclosure,^^  it  is  presumed  subservient  to  the  rights  of  the  purchas- 
er, until  knowledge  of  his  intent  to  hold  adversely  is  brought  home  to  his  grantee 
by  some  unequivocal  act.''  The  possession  by  a  party  entering  under  a  verbal 
contract  to  purchase  is  not  adverse  to  his  vendor.'*  A  permissive  entry  cannot 
ripen  into  title.''^ 

§  6.  Coniinuity.''^ — Possession  must  be  continuous  and  uninterrupted'^  to 
toll  the  right  of  entry  of  the  owner  of  the  legal  title,'*  and  whether  possession  has 
been  continuous,  open  and  notorious  for  the  statutory  period  is  a  question  for  the 
jury." 

Various  circumstances  have  been  held  sufficient  to  break  the  continuity,  thus, 
litigating  the  right  to  the  title,'"  Joining  in  a  petition  for  vacation  of  a  street,''^ 
acknowledging  a  superior  title/''  admission  that  it  was  liable  in  damages  for  main- 
taining its  right  of  way/^  but  vacating  for  a  short  period  will  not  destroy  con- 
tinuity,'* nor  will  a  temporary  interruption  of  the  use  of  an  easement.'^ 


67.  Zwelbel  v.  Meyers  [Neb.]  95  N.  W. 
B97. 

68.  One  who  had  purchased  a  tax  cer- 
tificate when  notified  of  the  redemption 
therefrom  took  the  money  from  the  county 
treasurer  and  receipted  in  the  redemption 
boolc,  where  the  name  of  the  owner  claim- 
ing to  redeem  was  before  his  eyes.  Zwelbel 
V.  Meyers  [Neb.]  95  N.  W.  597. 

69.  "Where  an  occupant's  boundary  cov- 
ers adjoining  lands  of  separate  owners.  Mc- 
Neeley  v.  South  Penn  Oil  Co.,  52  W.  Va.  616, 
44   S.    E.    508. 

70.  A  railroad  company  did  not  disturb 
a  dooryard  over  which  their  right  of  way 
passed.  Chicago,  M.  &  St.  P.  B.  Co.  v. 
Snyder,  120  Iowa,  532,  95  N.  W.  183;  Kelly 
V.  Palmer  [Minn.]  97  N.  W.  578.  Where  a 
father  conveyed  to  his  son  but  remained 
in  possession  and  improved  the  land,  evi- 
dence held  insufficient  to  show  that  he  held 
adversely.  Luckhart  v.  Luckhart,  120  Iowa, 
248,    94    N.   W.   461. 

71.  In  a  grant  of  a  railroad  right  of  way. 
Chicago  &  S.  B.  R.  Co.  v.  Wood,  30  Ind.  App. 
650,    66    N.    B.    923. 

72.  Under  an  alleged  agreement  that  the 
foreclosure  purchaser  held  title  by  their  con- 
sent, subject  to  their  right  to  a  reconvey- 
ance when  he  was  reimbursed.  Martin  v. 
Martin   [Iowa]    94   N.   W.    493. 

73.  If  he  asserts  claim  to  title  in  him- 
self and  his  claim  is  made  known  to  his 
grantee.  The  assertion  may  be  by  acts. 
Kelly  V.  Palmer  [Minn.]  97  N.  W.  578.  Noth- 
ing in  the  evidence  showing  such  act.  Pierce 
V  Barney  [Pa.]  58  A.  152;  Hindley  v.  Metro- 
politan Bl.  B.  Co.,  42  Misc.  56,  85  N.  T.  S.  561. 

74.  A  deed  was  not  to  be  executed  until 
the  purchase  price  was  paid.  Manning  v. 
Kansas   &  T.  Coal  Co.   [Mo.]   81'  S.  W.  140. 

75.  To  hide  the  unsightly  appearance  of 
the  side  of  a  wall,  adjoining  owners  mu- 
tually agreed  that  the  owner  of  the  wall 
should  veneer  it,  which  he  did,  covering  four 
inches  of  the  ground  of  his  neighbor.  The 
wall  has  stood  for  the  statutory  period. 
Subsequent  grantees  claim  title  to  such'  strip 


by  adverse  possession.  Held  Insufficient. 
Munger  v.  Curley  [N.  J.  Eq.]  57  A.  306.  One 
entering  land  under  permission  cannot  after- 
wards claim  that  his  occupancy  is  adverse. 
Oregon  City  v.  Oregon  &  G.  R.  Co.  [Or.]  74 
P.   924. 

76.  See  1  Curr.  L.  35. 

77.  One  entered  under  a  void  tax  deed 
and  was  in  possession  for  two  years,  then 
the  land  was  vacant  for  12  years  and  they 
paid  no  taxes  during  this  period;  they  got 
some  wood  from  the  land  and  tried  but 
failed  to  rent  it;  subsequently  they  rented 
it  for  five  years.  Held  to  show  sufficient 
possession.  Brown  v.  Hartford,  173  Mo.  183, 
73  S.  W.  140.  A  w^idow  conveyed  the  home- 
stead, but  the  evidence  showed  that  the  pur- 
chaser resided  on  it  only  spasmodically,  held 
that  there  had  been  no  bona  fide  possession 
for  the  statutory  period.  Rowland  v.  Wadly. 
71  Ark.  273,  72  S.  W.   994. 

78.  Owsley  v.  Owsley,  25  Ky.  L.  R.  1186, 
77  S.  W.  397;  Giddings  v.  Fischer  [Tex.]  77 
3.  W.  209. 

79.  Johnson  v.  Brown,  33  Wash.  588,  74 
P.    677. 

80.  Sage  v.  Rudnick  [Minn.]  98  N.  W.  89. 
An  action  which  suspends  the  statute  as  to 
one  tenant  in  common  suspends  it  as  to  all. 
Locklear  v.  BuHard,  133  N.  C.  260,  45  S.  B. 
580. 

81.  One  was  in  possession  of  a  street 
which  had  never  been  improved.  City  of 
Lake  City  v.  Fulkerson,  122  Iowa,  569,  98 
N.    W.    376. 

82.  By  one  In  possession  under  a  deed 
running  to  another.  Welsman  v.  Thompson 
[Tex.  Civ.  App.]  78  S.  W.  728;  Hindley  v. 
Metropolitan  El.  R.  Co.,  42  Misc.  56,  85  N. 
T.    S.    561. 

83.  Engines  filling  air  with  smoke.  Hind- 
ley V.  Metropolitan  Bl.  R.  Co.,  42  Misc.  56, 
85  N.  T.   S.   561. 

84.  One  held  adverse  possession  of  land 
which  he  had  enclosed.  A  tenant  In  posses- 
sion left  before  his  lease  expired  and  the 
premises  were  vacant  for  a  short  period. 
No    one    else    entered    during    such    period. 
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Continuous  occupancy  for  the  statutory  period  raises  a  presumption  that  its 
conunencement  was  under  a  claim  of  right.''  A  purchaser  of  the  interest  of  one 
who  has  not  been  in  adverse  possession  for  the  statutory  period  does  not  acquire 
a  title  superior  to  the  holder  of  the  paper  title.''' 

Tacking}^ — ^A  privity  must  be  shown  between  adverse  claimants  before  tlie 
possession  of  one  can  be  tacked  to  that  of  the  other,'*  but  it  is  immaterial  whether 
any  valid  titles  were  created  by  the  transfers/"  and  this  privity  may  exist  by 
descent;'^  thus  possession  of  the  ancestor  inures  at  his  death  to  the  benefit  of  his 
heirs  at  law,°^  and  the  possession  of  the  widow  can  be  tacked  to  that  of  the  hus- 
band in  order  to  complete  title  in  the  heirs;"'  but  possession  under  a  perfect  title 
cannot  be  tacked  to  possession  continuing  after  such  title  has  been  divested.** 

§  7.  Duration?^ — The  possession  must  have  been  for  the  statutory  period,"^ 
but  it  is  not  necessary  that  it  be  the  one  next  before  bringing  the  suit.*'  The 
period  is  fixed  by  statute  in  the  several  states."' 

The  period  may  be  extended  for  those  under  disability,**  or  lessened  if  an 
entry  is  under  color  of  title.  In  Washington  it  must  be  actual  paper  title.^  That 
the  Texas  three  or  five-year  statute  may  apply,  there  must  be  possession  under 
color  of  title,''  but  any  instrument  in  the  form  of  a  deed,  not  void  on  its  face, 


Richards   v.   Hasklns    [Neb.]    100   N.   W.   151. 

85.  A  third  party  placed  obstructions  in 
the  road,  there  was  no  intention  to  aban- 
don the  way.  Cavanaugh  v.  Wholey  [Cal.] 
76  P.   979. 

86.  Parties  had  been  in  possession  for 
20  years;  they  had  no  paper  title.  Illinois 
Steel  Co.  V.  Jeka,  119  Wis.  122,  95  N.  W.  97. 

87.  United  New  Jersey  R.  &  Canal  Co.  v. 
Consolidated  Fruit  Jar  Co.  [N.  J.  Bq.]  55  A. 
46. 

88.  See  1  Curr.  L,.  36,  n.  74-81. 

89.  There  is  no  privity  between  ancestor 
and  heir  where  there  is  no  contract,  deed  or 
devise.  Zweibel  v.  Meyers  [Neb.]  95  N.  W. 
697.  The  possession  of  several  successors 
cannot  be  tacked  together  unless  there  have 
been  conveyances  by  deed,  or  possession  has 
been  delivered  by  each  grantor  to  his  gran- 
tee. Illinois  Cent.  R.  Co.  v.  Hatter,  207  111. 
88,  69  N.  B.  751. 

90.  Possession  of  vendee  under  executory 
contract  of  sale  from  one  having  color  of 
title  Is  taken  aa  that  of  his  vendor  for  pur- 
pose of  tacking  thereto  the  possession  of 
persons  subsequently  taking  possession  un- 
der and  claiming  through  such  vendor.  Ol- 
dig  V.  Fisk  [Neb.]  95  N.  "W.  492.  Evidence 
of  various  successive  holdings  held  insuffi- 
cient to  show  adverse  possession.  Maxwell 
V.  Odell  [Neb.]   95  N.  W.  840. 

91.  Where  widow  and  heirs  of  an  intes- 
tate continued  in  possession.  Montague  v. 
Marunda   [Neb.]    99   N.   W.    653. 

Oa.  Wickes  v.  Wickes  [Md.]  56  A.  1017. 
The  possession  of  an  heir  may  be  tacked  to 
that  of  his  ancestor.  Kilgore  v.  Kirkland 
[S.   C]    48   S.  B.    44. 

93.  No  dower  having  been  assigned.  At- 
well  v.  Shook,  133  N.  C.  387,  45  S.  B.  777. 

94.  A  Judgment  debtor  remained  in  pos- 
session after  sheriff's  sale.  Wilson  v.  Brown, 
134   N.   C.    400,   46   S.  E.    762. 

95.  See  1  Curr.  L.  35. 

9«.  Hindley  v.  Metropolitan  El.  R.  Co.,  42 
Misc.  56,  85  N.  T.  S.  561. 

97.  Summerfleld  v.  White  [W.  Va.]  46  S. 
E.  154. 

98.  In  Kentucky  30  years  from  the  time 
the    right    of    action    accrued    regardless    of 


disability  of  claimants.  Rose  v.  Ware,  25 
Ky.  L.  R.  947,  76  S.  W.  505.  In  South  Da- 
kota, claim  and  color  of  title  and  payment 
of  taxes  for  10  years.  Murphy  v.  Pierce  [S. 
D.]  95  N.  W.  925.  Evidence  held  to  show 
that  accretions  made  to  an  island  had  not 
been  acquired  by  adverse  possession,  but 
title  was  in  the  owner  of  the  shore  who 
claimed  to  the  thread  of  the  stream.  Mc- 
Kee  v.  Grand  Rapids  [Mich.]  95  N.  W.  85. 
Under  Maryland  statutes,  giving  parties  un- 
der disability  10  years  after  the  disability 
is  removed  In  which  to  make  entry,  this  10 
years  runs  concurrently  with  the  regular 
statutory  period  of  20  years.  Wickes  v. 
Wickes  [Md.]  56  A.  1017.  Under  Civ.  Proc. 
Code,  Alaska,  which  provides  that  no  ac- 
tion for  the  recovery  of  real  property  shall 
be  maintained  unless  the  owner  or  his  pred- 
ecessor was  seized  or  possessed  of  prop- 
erty within  10  years,  the  legal  title  is  suffi- 
cient to  establish  seizin  unless  an  ouster  by 
actual  adverse  possession  be  shown.  Tyee 
Consol.  Min.  Co.  v.  Dangstedt  [C.  C.  A.]  121 
P.   709. 

99.  Adverse  possession  of  a  married  wo- 
man's land,  not  her  separate  estate,  begin- 
ning during  coverture  and  continuing  for 
the  statutory  term,  will  bar  the  husband's 
and  wife's  rights  during  coverture;  but 
though  the  wife's  rights  during  coverture 
are  barred,  she  or  those  claiming  under  her 
have  five  years  after  coverture  to  sue  for 
the  land.  Waldron  v.  Harvey  [W.  Va.]  46 
S.   E.   603. 

1.  Ball.  Ann.  Code,  §§  5503-4,  giving  title 
to  one  in  possession  and  paying  taxes  for 
seven  years.  Hesser  v.  Siepmann  [Wash.] 
76  P.  295.  Ball.  Ann.  Code,  §  5503,  giving 
title  to  persons  In  actual  possession,  under 
color  of  title  and  payment  of  taxes  for  7 
years,  does  not  apply  where  there  is  no 
color  of  title.  City  of  Port  Townsend  v. 
Lewis   [Wash.]    75   P.   982. 

2.  A  portion  of  one  party's  land  occupied 
by  another  was  not  included  in  the  bound- 
aries of  such  occupant's  deed.  Giddings  v. 
Winfree  [Tex.  Civ.  App.]  73  S.  W.  1066! 
Where  one  Inclosed  land  to  which  he  had 
no    color    of    title,    the    5-year    statute    does 
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is  sufficient.'  The  Texas  five-year  statute  does  not  apply  to  one  holding  under 
a  void  taz  sale.*  In  Louisiana  one  who  acquires  color  of  title  in  good  faith  may 
have  the  benefit  of  the  10  year  statute ;°  but  an  entry  under  a  void  tax  sale  is  in- 
sufficient for  the  application  of  the  three  or  five-year  statute."  Under  Wisconsin 
10-year  statute^  it  matters  not  how  invalid  the  instrument  may  be  or  how  com- 
plete the  claimant's  knowledge  of  its  invalidity.'  An  assignment  of  a  certificate 
of  entry  in  terms  conveying  the  land  is  sufficient.'  Under  Arkansas  two-year 
statute,  a  tax  sale  for  the  manifest  purpose  of  defrauding  the  heirs  is  insufficient.' 
In  South  Dakota,  the  possession  must  have  been  for  the  full  statutory  period.^" 
The  Mississippi  three-year  statute  does  not  apply  to  a  sale  of  land  which  was 
exempt/^  but  the  10-year  statute  applies  to  one  who  enters  in  good  faith.^^ 
Laches  will  not  defeat  a  suit  for  land  when  the  adverse  claimant  is  not  in  actual 
possession  and  the  statute  applicable  has  not  run.^* 

§  8.  Color  of  title}* — Color  of  title  is  anything  in  writing  connected  with 
the  title  which  serves  to  define  the  extent  of  the  claim,  it  matters  not  how 
defective  the  writing  may  be,  considered  as  a  conveyance.'^^     Thus  a  void  deed,^' 


not  apply.  Nolan  v.  Mundine  [Tex.  Civ. 
App.]  79  S.  W.  638.  Where  before  one  went 
Into  possession  of  land  he  had  purchased, 
another  had  acquired  title  by  adverse  pos- 
session for  10  years,  tlie  3  or  5  year  lim- 
itations does  not  apply.  Smith  v.  Bunch,  31 
Tex.   Civ.   App.   541,   73   S.   W.   559. 

3.  A  deed  from  a  partnership  signed  by 
the  firm  name  by  one  of  the  members  as 
agent  does  not  disclose  on  Its  face  that  it 
Is  void;  it  might  have  been  executed  by  a 
corporation.  Harris  v.  Bryson  [Tex.  Civ. 
App.]  80  S.  W.  105.  A  deed  by  a  city  con- 
veying an  alley  to  which  it  had  no  title 
did  not  appear  on  Its  face  to  be  void;  It 
was  a  sufficient  basis  for  a  plea  of  limita- 
tions of  five  years.  Peden  v.  Crenshaw 
[Tex.  Civ.  App.]  81  S.  W.  369.  Exclusive  and 
continuous  possession  of  an  enclosed  tract 
of  half  a  million  acres,  used  as  pasture  for 
12  years,  on  which  taxes  were  paid  each 
year  for  that  period,  satisfies  the  five-year 
statute,  though  there  were  no  Improvements 
except  the  fence.  Harris  v.  Bryson  [Tex. 
Civ.   App.]    80   S.   "W.   105. 

4.  A  purchaser  holding  under  a  void  sale 
for  taxes  does  not  acquire  title  by  adverse 
possession  under  a  statute  limiting  the  ac- 
tion to  recover  to  five  years  after  a  judi- 
cial sale  or  two  years  as  tax  purchaser. 
Caldwell  v.  Barrett,  71  Ark.  310,  74  S.  "W. 
748. 

5.  The  law  gives  the  purchaser  in  good 
faith  the  benefit  of  the  10  year  prescription. 
Boagni  v.  Pacific  Imp.  Co.  [La.]  36  So.  129. 
One  who  acquires  title  from  one  whom  he 
believes  to  be  the  true  owner,  by  a  title 
which  would  be  sufficient  to  transfer  own- 
ership if  acquired  from  the  true  owner 
may  have  the  benefit  of  the  10  year  statute. 
Brewster  v.   Hewes    [La.]    36  So.   883. 

6.  Neither  the  prescription  of  five  nor 
three  years  bars  the  action  of  the  owner  of 
property,  adverse  title  to  which  is  claimed 
under  conveyances  from  the  state  based  on 
alleged  forfeitures  which  were  void.  George 
V.   Cole,   109   La.   816,   33   So.   784. 

r.  Administrator's  deed,  void  for  Irregu- 
larities In  proceedings  of  sale  in  that  it 
included  the  homestead.  Hatch  v.  Lusignan, 
117  Wis.   428,    94   N.  W.   332. 

8.     Under  Wisconsin  statute  providing  oc- 


cupancy of  land  for  10  years  under  claim  of 
title  based  on  a  written  instrument.  Pit- 
man v.  Hill,  117  Wis.  318,  94  N.  W.  40.  Where 
one  entered  under  an  assignment  of  a  cer- 
tificate of  entry,  which  was  given  as  secur- 
ity, evidence  held  to  show  he  had  acquired 
title    by    adverse    possession.     Id. 

9.  A  widow  having  minor  children  per- 
mitted the  homestead  to  be  sold  for  taxes 
and  procured  another  to  purchase  at  the 
tax  sale.  She  reimbursed  him  and  had  him 
assign  the  certificates  to  one  to  whom  she 
sold  the  homestead.  Held,  the  two-year  pos- 
session under  a  tax  title  did  not  apply. 
Rowland  v.  Wadly,  71  Ark.  273,  72  S.  W.  994. 

10.  Under  Code  Civ.  Proo.  §  55,  providing 
that  one  who  has  entered  under  color  of  title 
and  paid  taxes  for  10  years  shall  be  ad- 
Judged  the  owner,  a  payment  of  taxes  for 
10  years  with  possession  for  but  9  years  is 
insufllcient.  Bennett  v.  Moore  [S.  D.]  99  N. 
W.    855. 

11.  Code  1892,  §  2735,  providing  that  three 
years'  actual  occupation  of  land  under  a  ta.^ 
title  shall  bar  a  recovery,  does  not  apply 
to  a  sale  of  land  which  was  exempt  from 
taxation.  Mitchell  v.  Bond  [Miss.]  36  So. 
148. 

12.  Where  a  deed  purported  to  convey 
the  west  half,  but  the  grantor  owned  only 
the.  north  half  and  the  grantee  went  into 
possession  of  the  north  half  and  remained 
for  10  years,  he  had  title  by  adverse  pos- 
session. Moore  v.  Crump  [Miss.]  37  So.  109. 
Code  Civ.  Proc.  §  401,  relative  to  entering  un- 
der a  claim  of  right  founded  on  a  written  in- 
strument has  no  application  to  possession 
by  virtue  of  a  tax  assessment  lease  execut- 
ed for  a  term  of  years,  or  to  a  holding  over 
after  such  lease  has  expired.  Miller  v.  War- 
ren,  87  N    T.  S.  1011. 

13.  Statute  giving  certain  time  after  dis- 
ability was  removed  to  recover.  Waldron 
v.  Harvey  [W.  Ta.]  46  S.  E.  603. 

14.  See  1  Curr.  L.  36. 

15.  A  deed  by  one  purporting  to  act  as 
attorney  in  fact  without  authority  In  writ- 
ing. Street  v.  Collier,  118  Ga.  470,  46  S.  B. 
294. 

16.  Deed  to  homestead  not  signed  by  both 
husband  and  wife.  Montague  v.  Marunda 
[Neb.]    99   N.   W.    653. 
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or  a  deed  to  adjacent  land  which  does  not  describe  the  tract  in  controversy/^ 
or  a  deed  under  a  void  judicial  decree,^^  or  a  deed  from  husband  to  wife,  or  a 
void  administrator's,^"  or  tax  deed,^"  a  contract  of  sale,^^  even  if  it  be  oral,^^  is 
sufficient;  but  a  contract  giving  an  option  to  purchase  is  not  color  of  title  so  as 
to  give  constructive  adverse  possession  coextensive  with  the  description  ia  the 
conveyance,^^  and  one  entering  under  a  bond  for  a  title  must  give  notice.^*  A 
deed  conveying  title  to  one,  does  not  constitute  color  of  title  after  his  estate  has 
been  divested. ^^ 

It  may  be  contained  in  several  instruments,^'  but  the  occupant  must  rely  on 
his  color  of  title  in  good  faith,-^  and  the  boundaries  must  be  recited.''* 

Color  of  title  is  not  essential,^"  but  where  one  enters  without  color  of  title, 
his  possession  is  limited  to  the  land  actually  occupied ;"'  but  in  Texas,  may  be  ex- 
tended to  include  160  aeres,'^  which  must  be  described  in  the  pleading.'^ 

Color  of  title  may  be  proved  by  parol  evidence.'^ 


17.  Where  one  purchased  a  lot  which  had 
not  been  staked  out  but  It  was  the  intention 
of  both  parties  that  the  lot  should  extend  to 
the  street,  a  deed  to  such  lot  was  color  of 
title  to  a  strip  intervening  between  the 
boundary  of  the  lot  and  the  street,  as  de- 
scribed in  the  deed.  Hesser  v.  Selpmann 
[Wash.]    76   P.   295. 

IS.  Decree  void  because  the  court  is  with- 
out jurisdiction,  and  no  sufficient  descrip- 
tion. Waldron  v.  Harvey  [W.  Va.]  46  S.  B. 
603. 

19.  A  deed  by  husband  to  wife,  executed 
prior  to  the  married  woman's  act.  before 
he  had  possession.  An  administrator's  deed 
which  does  not  purport  on  its  face  to  have, 
been  executed  under  order  of  a  court.  Street 
V,  Collier,  118  Ga.  470,  45  S.  B.  294.  Pro- 
ceeding for  sale  included  a  homestead. 
Hatch  V.  Lusignan,  117  "Wis.  428,  94  N.  W. 
332. 

20.  A  tax  deed  void  because  the  tax  col- 
lector proceeded  under  a  repealed  statute. 
Treece  v.  American  Ass'n  [C.  C.  A.]  122  F. 
598.  Code  Civ.  Proo.  §  47,  providing  that 
when  entry  is  made  under  claim  of  title 
founded  on  a  written  instrument,  the  prop- 
erty shall  be  deemed  to  be  held  adversely. 
Murphy  v.  Dafoe  [S.  D.]  99  N.  "W.  86.  Deed 
from  heirs  of  a  homesteader  and  a  tax  deed 
executed  within  five  years  of  issuance  of 
patent.  Murphy  v.  Pierce  [S.  D.]  95  N.  W. 
925. 

21.  The  purchase  price  not  having  been 
paid.  Chesterman  V.  Boiling  [Va.]  46  S.  B. 
470.  An  executory  contract  of  sale  from 
one  co-tenant.  McNeeley  v.  South  Penn. 
Oil  Co.,  52  W.  Va.  616,  44  S.  B.  508. 

22.  Where  on  an  exchange  of  land  be- 
tween father  and  daughter,  the  daughter 
failed  to  make  a  deed,  but  the  father  went 
into  possession  and  held  for  15  years.  Mil- 
ler  V.   Wireman   IKy.]    80   S.   W.   517. 

23.  A  railroad  company  had  an  option  to 
purchase  land.  It  entered  a  part  and  ac- 
quired title  by  adverse  possession,  and 
claimed  the  rest  of  the  tract,  though  they 
never  had  possession.  Louisville  &  N.  R. 
Co.  v.  Gulf  of  Mexico  Land  &  Imp.  Co. 
[Miss.]    33    So.    845. 

24.  One  entering  land  under  bond  for  a 
title  does  not  hold  adversely  until  by  stipu- 
lation he  agrees  to  quitclaim  to  the  owner 
the  premises  described  in  the  title  bond. 
Brownlee  v.  Williams   [Colo.]   77  P.   250. 

25.  A  judgment  debtor  continued  In   pos- 


session   after    his    title    had    been    divested. 
Wilson  V.  Brown,  134  N.  C.   400,  46  S.  E.  762. 

26.  Possession  under  several  deeds,  the 
description  in  which  taken  together  covers 
all  the  land.  Hamilton  v.  Flourney  [Or.]  74 
P.   483. 

27.  A  deed  under  which  an  administrator 
conveys  property  of  the  estate  at  his  own 
sale  is  not.  Miller  v.  Rich,  204  111.  444,  68 
N.   E.   488. 

28.  Possession  of  land  not  within  th" 
boundaries  recited  in  a  deed  is  not.  Slatton 
v.  Tennessee  C,  I.  &  R.  Co.,  109  Tenn.  415, 
75    S.    W.    926. 

29.  Hesser  v.  Slepmann  [Wash.]  7G  P. 
295;  Owsley  v.  Owsley,  25  Ky.  L.  R.  1186. 
77  S.  W.  397.  A  father  orally  distributed 
his  lands  to  his  children.  Bonner  v.  Bonner 
[Tex.  Civ.  App.]  78  S.  W.  535.  Father  re- 
mained on  the  premises  with  his  son  after 
he  had  made  him  a  parol  gift  of  the  land. 
Held  not  a  breach  of  the  son's  possession. 
Owsley  V.  Owsley,  25  Ky.  L.  R.  1186,  77  S. 
W.   397. 

30.  Where  parties  entered  a  continuation 
of  a  street  which  the  city  claimed  had  been 
dedicated,  but  which  it  offered  no  proof  to 
establish.  City  of  South  Omaha  v.  Meehan 
[Neb.]  98  N.  W.  691.  It  was  error  to  decree 
title  to  an  entire  tract  where  actual  posses- 
sion of  only  a  part  was  shown.  City  of 
South  Omaha  v.  Ford  [Neb.]  98  N.  W.  665. 
A  title  to  a  right  of  way  acquired  by  pre- 
scription does  not  extend  beyond  the  fence 
on  eacli  side  of  its  roadway.  The  company 
relied  on  a  grant  from  one  co-tenant  of  a 
strip  66  feet  wide.  Floyd  v.  Louisville  & 
N.  R.  Co.   [Ky.]    80  S.  W.  204. 

31.  Rev.  St.  1895,  §  3344  provides  that  ad- 
verse possession  shall  not  embrace  more 
than  160  acres  or  the  number  enclosed  should 
the  same  exceed  160.  Held,  a  trespasser  can 
acquire  title  only  to  the  land  actually  occu- 
pied, or  if  he  occupies  less  than  160  acres, 
he  may  have  his  boundaries  extended  to 
include  that  amount.  Doom  v.  Taylor  [Tex. 
Civ.  App.]  79  S.  W.  1086. 

32.  In  Texas,  where  one  claims  title  to 
160  acres  by  adverse  possession  under  the 
statute,  his  pleading  must  sufficiently  de- 
scribe the  tract  so  as  to  enable  the  court 
to  render  judgment  therefor.  Doom  v.  Tay- 
lor [Tex.  Civ.  App.]   79  S.  W.  1086. 

33.  Parol  evidence  of  sale  by  one  in  pos- 
session  and  of   various   transfers   until   pos- 
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§  9.  Payment  of  iaxes.^* — When  payment  of  taxes  will  constitute  adverse 
possession   is   regulated   by   statute.'^     Payment   of   taxes    alone   is    insufBcient." 

§  10.  Area  of  possession.^'' — Actual  possession  of  a  part  of  a  tract  under 
color  of  title  to  all  gives  constructive  possession  to  the  extent  of  the  boundaries 
of  the  deed/^  except  such  part  as  may  be  in  the  actual  adverse  possession  of  an- 
other,'' but  to  avail  the  possession  must  be  continued  for  the  statutory  period/" 
and  in  Texas  the  instrument  containing  color  of  title  must  be  recorded.*^  Pos- 
session of  a  tract  of  land  with  title  to  a  part  and  usufruct  as  to  the  rest  carries 
possession  of  the  whole.*^  Where  one's  title  had  been  divested  by  sherifE's  sale,  his 
subsequeijt  possession  of  a  portion  of  the  land  could  not  be  extended  to  the 
boundaries  described  in  the  deed  under  which  he  claimed  prior  to  the  sale.^' 
Where  a  title  is  void  as  to  part  of  the  land  conveyed,  but  the  grantee  occupies 
a  portion  thereof  to  which  he  actually  has  title,  such  fact  does  not  give  him 
constructive  possession  of  the  other  part.**  Where  two  patents  lap,  actual  pos- 
session of  part  of  the  lap  by  the  senior  patentee  is  adverse  as  to  the  whole  of 
it  as  against  the  junior  patentee,*"  but  where  the  holder  of  the  junior  patent  takes 
actual  possession  of  part  of  the  interference,  his  possession  is  limited  to  his  actual 
enclosure.**  Adverse  possession  of  one  lot  in  a  platted  tract  will  not  constitute 
adverse  possession  as  to  the  others.*' 


session    was   vested    In    claimant.      Blanken- 
horn  V.   Lenox    [Iowa]    98   N.   W.    B66. 

34.  See   1    Curr.   L.    38. 

35.  In  Illinois,  payment  for  seven  suc- 
cessive years  on  wild  land  by  a  person  hav- 
ing color  of  title  and  provided  claimant 
takes  possession  after  such  period.  White 
v.  Harris,  206  111.  384,  69  N.  B.  519.  In 
Washington,  payment  of  taxes  on  wild  land 
for  seven  years  under  color  of  title.  Phila- 
delphia Mortgages  &  Trust  Co.  v.  Palmer, 
32  Wash.  455,  73  P.  501.  Under  South  Da- 
kota, statute,  providing  that  actual  posses- 
sion under  color  of  title,  and  payment  of 
taxes  for  10  years,  vests  title  in  the  occu- 
pant, a  payment  of  all  legal  taxes  for  the 
10  successive  years  is  sufficient,  and  a  fail- 
ure to  pay  for  one  year,  though  such  pay- 
ment was  made  the  year  following,  is  not 
fatal  to  the  claim.  Murphy  v.  Bedeker  [S. 
D.]    94    N.   W.    697. 

36.  Where  one  had  been  on  premises  that 
he  supposed  he  oTvned  under  a  tax  deed, 
but  had  done  nothing  except  to  pay  taxes  for 
10  years,  It  was  insufficient  to  establish  ad- 
verse possession.  Seaverns  v.  Costello  [Ariz.] 
71  P.  930. 

37.  See  1  Curr.  L.  38. 

38.  Deed  by  a  city  of  an  alley  to  which 
it  had  no  title.  Peden  v.  Crenshaw  [Tex. 
Civ.  App.]  81  S,  W.  369.  The  true  owner 
having  no  actual  possession  of  any  part. 
Crill  V.  Hudson,  71  Ark.  390,  74  S.  W.  299. 
Possession  of  five  acres  Inclosed,  with  claim 
of  one  hundred  and  sixty  acres.  Fischer  v. 
Giddings  [Tex.  Civ.  App.]  74  S.  W.  85.  Pos- 
session of  part  under  bond  for  a  deed  to  all. 
Ellis  v.  Le  Bow,  96  Tex.  532,  74  S.  W.  528. 
Land  patented  to  "A"  was  afterward  patent- 
ed to  "B"  who  went  into  possession  of  part 
of  it;  later  "A"  entered  peaceably  on  it  and 
persons  in  possession  of  parts  of  it  took 
leases  from  him.  Held,  that  the  possession 
of  all  the  land  embraced  in  the  patent  was 
restored  to  "A"  so  as  to  stop  the  running 
of  limitations  as  to  any.  Schlossnagle  v. 
Kolb,  97  Md.  285,  54  A.  1006.  An  entry  of 
a   part   of   a   tract   under    a   deed   containing 


specific  metes  and  bounds.  Scott  v.  Mineral 
Development  Co.  [C.  G.  A.]  30  F.  497.  One 
holding  two  adjoining  tracts  under  sepa- 
rate patents.  Improved  one  and  sold  all  the 
land  as  a  single  tract  to  one  who  leased  it 
and  the  tenant  took  possession  of  the  im- 
proved part.  Held,  the  possession  of  the 
tenant  was  of  the  whole  tract  and  a  con- 
veyance by  an  adverse  claimant  was  void 
under  the  Kentucky  champerty  statute.     Id. 

39.  Actual  adverse  possession  will  not 
be  construed  to  attach  to  the  claim  of  ten- 
ancy under  a  Junior  grant  where  the  land 
is  not  enclosed.  Kentucky  Land  &  Immigra- 
tion Co.  V.  Sloan,  25  Ky.  L.  R.  1515,  78  S. 
W.    175. 

40.  Rev.  St.  1899,  §  4266,  providing  that 
possession  of  part  of  a  tract  under  color  of 
title  of  an  entire  tract  Is  deemed  posses- 
sion of  the  whole  tract,  has  no  application 
where  the  claimant  has  not  had  possession 
of  any  part  for  the  necessary  period.  Brown 
V.  Hartford,   173  Mo.   183,  73   S.  W.   140. 

41.  Doom  V.  Taylor  [Tex.  Civ.  App.]  79 
S.    W.    1086. 

42.  George  v.  Cole,  109  La.  816,  33  So. 
784. 

43.  Doom  V.  Taylor  [Tex.  Civ.  App.]  79 
S.  W.  1086. 

44.  Mitchell  V.  Bond   [Miss.]   36   So.  148. 

45.  Hall  V.  Blanton,  25  Ky.  L.  R.  1400,  77 
S.   W.    1110. 

46.  Grazing  cattle  on  land  is  not  actual 
possession.  Hall  v.  Blanton,  25  Ky.  L.  R. 
1400,  77  S.  W.  1110.  Part  of  a  tract  In- 
cluded in  one  patent  was  leased  by  a  party 
that  claimed  title  under  various  patents, 
some  of  which  were  Junior  and  some  senior 
to  the  large  survey;  the  lessee  enclosed  part 
of  the  land  held  by  virtue  of  one  of  the 
Junior  patents.  Held,  that  by  so  doing  he 
gave  notice  of  his  adverse  possession  to  so 
much  thereof  as  was  included  in  his  lease. 
Kirby  v.  Scott,  24  Ky.  L.  R.  2175,  73  S.  W. 
749.  Evidence  held  sufficient  to  go  to  the 
Jury  on  the  area  of  land  held  adversely. 
Chew  v.  Zweib,  29  Tex.  Civ.  App.  311,  69 
S.  W.   207. 
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If  a  tenant  be  placed  in  possession  of  a  tract  of  land  and  no  boundaries  are  in- 
serted limiting  the  possession  to  a  prescribed  part  of  the  tract  claimed  by  the 
landlord,  his  possession  would  be  of  the  whole  tract,  though  he  occupied  but 
a  part  thereof;*^  but  if  the  lease  be  to  a  defined  part  of  the  larger  tract,  the  pos- 
session will  not  avail  the  landlord  beyond  the  boundaries  of  the  parcel  claimed 
and  held  by  the  tenant.*'  Kentucky  statute  of  limitations  in  respect  to  adverse 
possession  is  liberally  construed  in  favor  of  actual  settlers  on  account  of  the  loose 
practice  of  the  state  in  issuing  patents  for  conflicting  grants. °° 

§  11.  Sufficiency  of  possession. '^'^ — In  order  that  adverse  possession  be  ef- 
fective, there  must  be  a  claim  of  title  hostile  to  the  real  owner,"''  and  ownership 
in  the  claimant."'  Naked  possession  without  color  of  title  is  sufficient."*  Mere 
occupancy  by  the  legal  owner  of  the  land  is  sufficient  as  against  one  having  a  tax 
certificate  entitling  him  to  a  deed  thereon.""  One  can  have  no  constructive 
possession  under  a  void  deed,""  and  in  some  states  is  regulated  by  statute,"'  and 
it  may  be  presumed  from  circumstances."' 


47.  Missouri,  K.  &  T.  R.  Co.  V.  Allen,  67 
Kan.    838,    73  P.    98. 

48.  Treece  v.  American  Ass'n  [C.  C.  A.] 
122   F.   598. 

49.  A  tenant  enclosed  land  beyond  his 
boundaries.  The  terms  of  the  lease  were 
not  clear.  Treece  v.  American  Ass'n  [C.  C. 
A.]    122  F.  598. 

50.  Relative  to  area  of  possession,  etc, 
Scott  V.  Mineral  Development  Co.  [C.  C.  A.] 
130   F.    497. 

.■51.     See   1  Curr.  D.   34. 

52.  Beer  v.  Plant  [Neb.]  96  N.  W.  348. 
Possession  by  the  widow  for  the  statutory 
period  of  premises  formerly  occupied  by  her 
husband  as  a  homestead  Is  presumed  to  be 
an  election  by  her  to  take  a  life  Interest 
therein  and  therefore  not  adverse  to  the 
heirs.  Hult  v.  Huit  [Iowa]  98  N.  "W.  123. 
Where  a  husband  purchases  a  mortgage 
given  by  his  wife  on  her  separate  estate, 
she  has  no  adverse  possession  while  they 
have  possession  in  common  and  she  does 
not  deny  his  rights  under  the  mortgage. 
Skinner  V.  Hale   [Conn.]    56  A.  624. 

53.  One  cannot  acquire  title  to  land  by 
adverse  possession  while  acknowledging  the 
title  to  it  in  another.  Truman  v.  Raybuok, 
207   Pa.    357,    56   A.    944. 

54.  Evidence,  that  one  claimed  title,  held 
sufficient.  Abner  v.  Creech,  25  Ky.  L.  R. 
1981,    79    S.    W.    247. 

55.  "Where  the  owner  of  the  legal  title 
conveyed  to  another  who  had  possession 
for  the  statutory  period.  Crocker  v.  Dough- 
erty, 139  Cal.  521,  73  P.  429. 

56.  Judicial  sale  void  because  without 
iurisdiction;  the  purchaser  did  not  take  pos- 
session. Waldron  v.  Harvey  [W.  Va.]  46  S. 
B.   603. 

Held  snlBcienti  Surveying  wild  land,  warn- 
ing trespassers,  cutting  firewood.  Protect- 
ing the  birds  and  fish  Is  sufficient.  Boagnl 
V.  Pacific  Imp.  Co.,  Ill  La.  1063,  36  So.  129. 
A  company  purchased  a  line  of  road  under 
judicial  sale,  and  took  possession.  There 
was  a  mortgage  on  the  road  which  the  pur- 
chasers never  recognized.  Held,  under  "Wis- 
consin 10-year  statute  the  purchaser  had  held 
adversely  to  the  mortgage  and  the  action 
to  enforce  It  was  barred.  Gunnison  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  [C.  C.  A.]  130  F. 
259.  '  "Where  one  took  possession  under  a 
contract  of  sale  which  reserved  the  mineral 


rights,  and  though  he  told  the  lessor  there- 
after that  he  repudiated  the  contract,  he 
afterwards  made  a  payment  under  It,  he 
could  not  acquire  title  by  adverse  posses- 
sion to  the  mineral  rights.  Louisville  &  N. 
R.  Co.  V.  Massey,  136  Ala,  156,  33  So.  896. 
Evidence  held  to  show  that  one  who  had 
taken  possession  of  land  under  a  contract 
of  sale  occupied  the  land  openly  as  his  own, 
claiming  title  thereto,  had  acquired  title, 
though  the  contract  and  conveyance  thereof 
under  court  decree  did  not  cover  the  land. 
Chesterman  v.  Boiling  ["Va.]  46  S.  B.  470. 
Raking  and  hauling  straw  off  from  land  for 
one  or  two  years  and  cultivating  an  acre  or 
two  occasionally  Is  Insufficient.  Prevatt  v. 
Harrelson,  132  N.  C.  250,  43  S.  E.  800.  En- 
try and  erection  of  buildings  which  were 
shortly  afterward  abandoned,  Insufllcient. 
Johnston  v.  Albuquerque  [N.  M.]  72  p.  9. 
Entry  under  a  void  deed,  followed  by  actual 
occupancy,  tilling  the  soil,  fencing  the  land 
and  paying  the  taxes  for  the  statutory  period. 
Plerson  v.  McClIntook  [Tex.  Civ.  App.]  78 
S.  "W.  706.  Acts  of  exclusive  use  and  con- 
tinuous occupation  for  the  statutory  period 
when  such  use  and  occupation  are  accom- 
panied by  a  claim  of  ownership.  Lejral  pre- 
sumption of  ownership  Is  not  dispelled  by 
slight  evidence  that  the  claimant  went  Into 
possession  by  consent  of  the  record  owner. 
Flanagan  v.  Mathieson  [Neb.]  97  N.  "W.  287. 
Maintaining  a  cemetery  on  land  by  United 
States  is  sufficient.  City  of  El  Paso  v.  Ft. 
Dearborn  Nat.  Bank,  96  Tex.  496,  74  S.  "W. 
21.  Possession  by  a  mortgagee  of  mort- 
gaged premises  to  the  exclusion  of  the  mort- 
gagor and  in  denial  of  his  rights  for  the 
statutory  period  bars  the  mortgagor's  right 
of  redemption.  Munro  v.  Barton,  98  Me.  250, 
56  A.  844.  One  who  has  used  a  right  of  way 
In  common  with  the  owners  of  the  land, 
continuously  and  adversely  for  the  statu- 
tory period,  has  acquired  an  easement.  Pen- 
nington V.  Lewis  [Del.  Super.]  56  A.  378. 
Evidence  held  to  show  that  one  who  had 
taken  title  by  parol  conveyance  had  ac- 
quired title  by  adverse  possession.  City  of 
South  Omaha  v.  Ford  [Neb.]  98  N.  "W.  665. 
Enclosure  of  land  by  the  IJnited  States, 
burying  soldiers  thereon  and  marking  the 
graves  with  monuments,  Is  adverse  posses- 
sion. City  of  El  Paso  v.  Ft.  Dearborn  Nat. 
Bank,    96    Tex.    496,    74    S.   "W.    21.     Evidence 


63 


ADVEESE  POSSESSION  §  11. 


3  Cur.  Law. 


Enclosure  is  not  necessary/"  but  where  the  boundary  is  a  stream,  to  constitute 
it  such  within  the  meaning  of  the  statute,  it  must  be  of  such  depth  as  to  constitute  a 
barrier.""     That  one  in  adverse  possession  allows  another  to  use  the  premises  does  not 


held  to  show  that  one  had  been  in  open,  no- 
torious and  uninterrupted  possession  for 
the  statutory  period.  Southworth  v.  Brown- 
low  [Miss.]  36  So.  522.  Evidence  held  to 
show  that  one  who  had  been  in  possession 
of  a  tract  under  well  marked  boundaries 
for  40  years  had  acquired  title.  Levy  v. 
Gause  [La.]  36  So.  684.  Evidence  held  to 
show  that  one  had  a  perfect  chain  of  title, 
but  having  been  in  possession  for  the  stat- 
utory period,  his  plea  of  prescription  was 
good.  Ours  V.  Gray  [La.]  35  So.  326.  Evi- 
dence held  to  shov/  that  one  who  entered  a 
part  of  a  street  which  had  never  been  dedi- 
cated had  acquired  title.  City  of  South  Oma- 
ha V.  Meehan  [Neb.]  98  N.  W.  691.  Evi- 
dence held  to  show  that  one  had  been  in 
possession  and  had  acquired  prescriptive 
title.  Waters  v.  Durrence.  119  Ga.  934.  47 
S.  B.  216.  Evidence  held  to  show  that  land 
in  controversy  had  been  subject  of  a  Span- 
ish grant  to  private  individuals  prior  to  the 
time  it  had  been  ceded  to  the  United  States, 
that  other  parties  had  acquired  title  by  pre- 
scription and  a  patent  of  the  United  States 
passed  no  title.  Wilson  v.  Knight  [Fla.] 
37    So.    186. 

Hrld  lusufficicnt:  Where  one  had  cut  some 
timber  on  land  and  built  a  house  thereon,  evi- 
dence held  insufficient  to  show  that  he  had 
been  in  adverse  possession  for  the  statutory 
period.  Greer  &  Co.  v.  Raney  [Ga.]  47  S.  E.  939. 
Evidence  that  one  had  been  in  possession  of 
land  under  color  of  title  many  years  ago  held 
insufficient  to  show  that  such  possession  had 
ripened  into  a  prescriptive  title.  Waters  v. 
Durrence,  119  Ga.  934,  47  S.  B.  210.  A  sher- 
iff's deed  ia  of  itself  no  evidence  of  adverse 
possession.  Prevatt  v.  Harrelson,  132  N.  C. 
250,  43  S.  B.  800.  Mere  claim  of  ownership 
of  vacant  land  by  an  adjoining  owner  and 
the  driving  away  of  trespassers  not  suffi- 
cient (Snowden  v.  Loree,  122  P.  493),  nor  Is 
the  mere  act  of  requesting  a  third  person  to 
go  on  the  land  and  keep  off  Intruders  (Jack- 
son Lumber  Co.  v.  McCreary,  137  Ala.  278,  34 
So.  850),  and  adverse  possession  of  wild  land 
is  not  shown  by  evidence  that. one  had  it  sur- 
veyed, paid  taxes  on  it  for  a  few  years  and 
at  times  out  timber  on  it  (White  v.  Harris, 
206  111.  384  69  N.  B.  519).  Where  one  went 
on  land,  fenced  30  out  of  240  acres,  built  a 
house  and  other  improvements  thereon  which 
remained  six  or  seven  years,  but  it  was  not 
shown  who  occupied  the  premises  during  the 
time  the  improvements  were  there,  held  In- 
sufficient to  show  adverse  possession  under 
the  five-year  statute.  Buster  v.  Warren  [Tex. 
Civ.  App.]  80  S.  W.  1063.  Where  one  inclosed 
land  in  controversy  together  with  a  large 
tract  of  other  land  to  which  he  did  not  claim 
title,  and  there  was  nothing  to  show  the  ex- 
tent of  the  land  he  did  claim,  such  posses- 
sion was  insufficient.  Nolan  v.  Mundine  [Tex. 
Oiv.  App.]  79  S.  W.  638.  One  entered  un- 
der a  void  tax  deed,  was  in  possession  two 
years,  then  the  land  was  vacant  12  years, 
during  which  time  he  paid  no  taxes,  but  occa- 
sionally cut  some  wood  on  the  land  and  once 
tried  but  failed  to  rent  It.  Held,  possession 
Insufficient.  Brown  v.  Hartford,  173  Mo.  183, 
73  S.  W.  140.  One  had  fenced  part  of  a  tim- 
ber  tract  but   knew   others   came   there   and 


cut  timber,  and  had  told  them  to  tear  down 
his  fence.  Held  insufficient.  Mitchell  v. 
Bond  [Miss.]  36  So.  148."  Evidence  of  pastur- 
ing on  land  and  selling  '-  -e  therefrom  con- 
sidered in  connection  ^\iCh  acts  apparently 
acknowledging  a  superior  title,  held  insuffi- 
cient. Zweibel  v.  Meyers  [Neb.]  95  N.  W.  597. 
Evidence  held  Insufficient  to  show  adverse 
possession.  South  Chicago  Brewing  Co.  v. 
Taylor,  205  111.  132,  68  N.  B.  732;  Hays  v. 
Earls,  25  Ky.  L.  R.  1299,  77  S.  W.  706.  Evi- 
dence held  insufficient  to  show  that  title  had 
been  acquired  to  a  party  wall.  Mayer  v.  Mar- 
tVi  [Miss.]  35  So.  218.  Conflicting  evidence  as 
to  nature  of  possession  held  sufficient  to  sus- 
tain a  finding  of  adverse  possession  by  a 
court.  Hall  v.  Roberts,  24  Ky.  L.  R.  2362,  74 
S.  W.  199. 

57.  Soper  v.  Lawrence  Bros.  Co.,  98  Me. 
268,  56  A.  908.  In  Washington,  actual,  open 
and  notorious  possession  of  land  under  color 
of  title  for  several  years  and  payment  of 
taxes  under  color  of  title  of  vacant  land  for 
seven  years  will  give  good  title  by  adverse 
possession.  Under  this  statute,  occupancy 
tor  a  part  of  the  time  and  payment  of  taxes 
for  the  remainder  of  the  period  Is  sufficient. 
Philadelphia  Mortgages  &  Trust  Co.  v.  Palm- 
er, 32  Wash.  455,  73  P.  501.  In  Utah,  adverse 
possession  is  established  only  where  it  is 
shown  that  the  land  has  been  occupied  and 
claimed  for  seven  years  by  one  who  has  paid 
all  the  taxes  and  has  been  in  actual,  open  and 
notorious  possession.  Dighan  v.  Nelson,  26 
Utah,  186.  72  P.  936.  In  New  York,  occupa- 
tion must  be  taken  and  continued  under 
claim  of  title,  exclusive  of  any  other  right. 
Portier  v.  Delaware,  L,  &  W.  R.  Co.,  86  N.  Y. 
S.  896.  In  New  York,  adverse  possession 
based  on  no  color  of  title  must  be  by  enclo- 
sure, cultivation  or  Improvement.  Driving 
piles,  marking  out  a  space  which  he  did  not 
otherwise  occupy  Is  not  sufficient.  Id.  Pos- 
session may  be  adverse  without  enclosure, 
cultivation  or  residence,  but  it  must  be  by 
acts  calculated  to  notify  the  true  owner  of 
the  nature  of  the  holding.  Removal  of  two 
houses,  filling  in  of  ditches  on  two  occasions 
and  payment  of  taxes  is  not  sufficient.  By- 
num  V.  Hewlett,  137  Ala.  333,  34  So.  391. 
Code  Civ.  Proc.  §  369,  provides  that  to  con- 
stitute title  by  adverse  possession  there  must 
be  an  entry  under  a  claim  of  title  founded 
on  a  written  instrument,  and  land  is  deemed 
to  have  been  occupied  where  it  is  fenced. 
It  appeared  that  land  had  been  fenced,  but 
by  whom  was  not  disclosed;  a  cellar  had 
been  dug,  fruit  trees  were  growing  and  taxes 
had  been  paid.  Held  not  sufficient  to  create 
title  by  adverse  possession,  entry  not  having 
been  made  under  a  written  instrument.  Freed- 
man  v.  Oppenheim,  80  App.  Div.  487,  81  N.  Y. 
S.  110. 

58.  Possession  of  a  strip  of  land  not  de- 
scribed in  the  deed  of  conveyance  but  which 
was  necessary  to  the  enjoyment  of  the  tract 
conveyed.  Wishart  v.  McKnight,  184  Mass. 
283,  68  N.  B.   237. 

59.  One  by  mistake  entered  the  land  of 
another  beyond  his  own  boundaries  and  cul- 
tivated it  for  the  statutory  period.  Brown- 
field  V.  Bleekman  [Neb.]   94  N.  W.  714. 

CO.     Under   Texas   10-year   limitation,    land 
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afEeet  his  possession.'^  One  who  owns  and  lives  upon  a  tract  cannot  be  in  actual 
possession  of  another  tract."^  Possession  with  intent  to  acquire  title  mnst,  at  least 
in  the  beginning,  be  actual;  mere  paper  title  without  such  possession  is  insuf- 
ficient.'^  Whether  title  has  been  lost  by .  adverse  possession  is  i  question  for  the 
jury,"*  even  where  there  is  evidence  tending  to  show  possession  of  a  portion  o:0 
the  lot  in  controversy.'" 

Possession  without  color  of  title  must  be  actual  as  contradistinguished  from 
constructive.'" 

§  12.  Pleading,  evidence  and  instructions."''  Pleading."^ — The  statute  of 
limitations  is  a  defense  and  must  be  pleaded,""  as  must  a  fact  relied  on  to  remove 
the  bar  of  limitations.'^''  An  allegation  that  one  "is  now  and  she  and  her  grantors 
have  been  in  the  actual,  open,  notorious  and  adverse  possession,  under  claim  of 
right  for  more  than  10  years  past"  is  sufficient.'^  The  term  "openly"  shows  that 
the  use  was  notorious  and  not  clandestine.'^-  The  term  "adverse"  implies  hos- 
tility.'^ It  is  not  necessary  to  use  the  term  "exclusively."^''  The  term  "under 
claim  of  right  and  adversely"  implies  that  the  use  was  under  claim  of  title  as 
their  own.''^  Alleging  that  the  land  was  "occupied"  is  an  allegation  of  "actual 
possession."^'  Whether  possession  of  land  is  hostile  and  adverse  is  not  a  con- 
clusion of  law  but  an  ultimate  fact,''  and  is  a  question  for  the  jury.'^ 


was  fenced  on  three  sides  with  a  stream  on 
the  fourth.  There  was  no  evidence  relative 
to  the  size  of  the  stream  and  it  was  held  that 
an  inclosure  was  not  shown,  Cochran  v. 
Moerer,  31  Tex.  Civ.  App.  495,  72  S.  W.  1031. 

61.  One  in  possession  of  an  aUey  under  a 
void  deed  sought  to  Inclose  the  entire  alley. 
An  action  to  prevent  the  obstruction  was 
compromised  by  tlie  claimant  allowing  it  to 
remain  open.  Held,  this  did  not  affect  his 
constructive  possession.  Peden  v.  Crenshaw 
[Tex.  Civ.  App.]  81  S.  W.  369. 

62.  Where  an  adjoining  owner  acted  as 
agent  for  one  and  kept  trespassers  off  the 
land,  etc.,  it  did  not  constitute  actual  posses- 
sion for  the  owner.  Chenault  v.  Quisenberry 
[Ky.]    81  S.  "W.  690. 

03.  Under  void  tax  sale.  George  v.  Cole, 
109  La.  816,  S3  So.  784. 

64.  When  use  has  been  made  of  a  railroad 
right  of  way  Inconsistent  with  the  easement 
therein.  Hill  v.  Southern  R.  [S.  C]  46  S.  B. 
486. 

65.  Haigler  v.  Pope  [Tex.  Civ.  App.]  77  S. 
W.   1039. 

66.  Hamilton  v.  Flournoy  [Or.]  74  P.  483. 
One  who  claims  by  adverse  possession  with- 
out color  oi  title  must  show  actual  posses- 
sion of  a  part  of  a  tract  definitely  described 
in  his  pleading.  Giddings  v.  Fischer  [Tex.] 
77  S.  W.  209.  Where  an  illiterate  negro  en- 
tered on  land  under  a  parol  gift  from  his 
employer  and  cultivated  It  for  30  years, 
though  there  was  some  evidence  that  there 
was  an  entry  at  times  by  the  owner  of  the 
record  title,  it  was  held  he  had  acquired  title. 
Dvorsky  v.  Watkins  [Neb.]  98  N.  W.  1039. 

67.  See  1  Curr.  L.   39. 

68.  See    1    Curr.    L..    39.    n.    56-62. 

69.  Roberts  v.  Decker  [Wis.]  97  N.  W.  519; 
Shirey  v.  Clark'  [Ark.]  81  S.  W.  1057.  An- 
swer held  to  plead  the  statute  Jointly  and 
severally  as  to  each  of  several  defendants. 
Henning  V.  Wren  [Tex.-  Civ.  App.]  75  S.  W. 
905.  Answer  alleging  that  one  had  been  in 
possession  for  6  years  past  was  bad  on  de- 


murrer.    Johns  v.  Cumberland  Tel.  &  T.  Co. 
[Ky.]   80  S.  W.  165. 

70.  Shirey  v.  Clark  [Ark.]   81  S.  W.  1057. 

71.  Bxclusiveness  and  hostility  are  im- 
plied.    Hesser  v.  Siepman  [Wash.]  76  P.  295. 

72.  In  pleading  adverse  possession  to  an 
easement  in  a  ditch.  Abbott  v.  Pond,  142 
Cal.  393,  76  P.  60. 

73.  It  was  not  necessary  to  use  the  term 
"hostile."  Abbott  v.  Pond,  142  Cal.  393,  76 
P.   60. 

74.  Pleading  title  by  prescription  to  an 
easement  in  ditch.  The  ditch  might  have 
been  used  as  a  waste  waterway  by  the  oth- 
er party  also,  so  long  as  claimant's  riglit  was 
not  interfered  with.  Abbott  v.  Pond,  142  Cab 
393,  76  P.  60. 

75.  In  pleading  adverse  possession  to  an 
easement  in  a  ditch.  Abbott  v.  Pond,  142  Cal. 
393,  76  P.  60. 

76.  Hdll  V.  Roberts,  24  Ky.  L.  R.  2362,  74  S. 
W.   199. 

77.  LiOgsdon  v.  Dingg  [Ind.  App.]  09  N.  B. 
409. 

78.  Illinois  Steel  Co.  v.  Eudzizs,  119  Wis. 
580,  97  N.  W.  166.  In  an  action  for  injuries 
to  iand  where  plaintiffs  had  proved  title  by 
adverse  possession  and  there  was  evidence 
that  no  person  had  claimed  against  them,  a 
prayer  that  the  evidence  was  insufficient  to 
show  title  was  properly  refused.  Bullock  v. 
Lake  Drummond  Canal  &  Water  Co.,  132  N.  C. 
179,  43  S.  B.  593.  Where  a  plaintiff  set  up  ti- 
tle by  legal  conveyances,  and  a  defendant  by 
adverse  possession,  the  question  as  to  the 
superiority  of  their  rights  under  the  evidence 
submitted  was  for  the  jury.  Altschul  v.  Ca- 
sey [Or.]  76  P.  1083.  Use  of  a  ditch  to  ac- 
quire an  easement.  Abbott  v.  Pond,  142  Cal. 
393,  76  P.  60.  Evidence  as  to  whether  one 
who  transferred  by  bill  of  sale  instead  of 
deed  held  adversely  was  a  question  for  the 
jury.  Illinois  Steel  Co.  v.  Jeka,  119  Wis.  122, 
95  N.  W.  97.  Testimony  relative  to  adverse 
possession  properly  submitted  to  the  Jury. 
Patton  V.  Fox  [Mo.]  78  S.  W.  804. 
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The  burden  of  proving  all  elements  of  adverse  possession  is  on  him  who 
asserts  the  claim.^° 

What  is  admissible.'"' — Evidence  that  the  land  was  generally  reputed  to  belong  to 
one  claiming  title  by  adverse  possession  and  that  he  used  it  under  claim  of  owner- 
ship is  admissible.*^  A  deed  though  inefEeetual,  except  as  between  the  parties  to 
pass  title,  is  evidence  of  the  nature  of  the  use  in  reference  to  the  right  claimed 
to  be  exercised  thereunder.'^  Deeds  from  those  under  whom  one  claims  are  ad- 
missible to  show  adverse  possession.*' 

Instructions.^* — The  question  of  adverse  possession  being  for  the  jury,  an 
instruction  that  a  possession  is  not  adverse  is  erroneous,*"  as  is  also  a  charge  that 
adverse  possession  in  order  to  give  title  must  show  facts  that  will  satisfy  the 
legal  definition;*'  but  when  the  facts  clearly  show  adverse  possession,  the  court 
may  direct  a  verdict.*'  It  is  not  necessary  to  restate  all  the  elements  of  adverse 
possession  where  they  have  been  set  forth  in  a  previous  instruction.**  Where 
one  claimed  title  by  20  years'  adverse  possession,  an  instruction  as  to  color  of 
title  and  possession  for  7  years  was  not  prejudicial,  though  there  was  no  such  issue 
in  the  case.*'  An  instruction  that  possession  must  be  such  as  "will  bring  to  the 
knowledge  of  the  real  owner  the  fact  that  one  is  claiming  adversely"  is  not 
proper."" 

Adverse  possession  cannot  be  relied  on  on  appeal  where  there  was  no  plea 
thereof  in  the  court  below."* 

§  13.  Nature  of  title  acquired.^^ — A  title  acquired  by  adverse  possession  is 
indefeasible,"*  wholly  independent  of  any  other  title,"*  and  is  not  divested  except 
by  the  usual  formalities  of  conveyancing.""     It  is  not  lost  by  a  subsequent  survey."" 


79.  Dignan  v.  Nelson,  26  Utah,  186,  72  P. 
936;  Plttman  v.  Weeks,  132  N.  C.  81,  43  S.  E. 
582. 

The  burden  of  proof  Is  on  the  claimant  to 
show  that  his  possession  has  been  adverse 
for  the  statutory  period.  Altschul  v.  Casey 
[Or.]  76  P.  1083;  Clifton  v.  Weston  [W.  Va.] 
46  S.  B.  360.  Where  a  husband's  heirs 
claimed  that  a  widow  occupied  property  of 
her  husband  as  a  homestead  and  not  adverse- 
ly, they  had  the  burden  of  proof  to  establish 
it.  Reno  V.  Blackburn,  24  Ky.  I*  R.  1976,  72 
S.  W.  775. 

80.  See   1   Curr.   L.    40,    n.   76-80. 

81.  Lusk  V.  Pelter,  101  Va.  970,  45  S.  B.  333. 

82.  Phillips  V.  Watuppa  Reservoir  Co.,  184 
Mass.  404,  68  N.  E.  848. 

83.  A  deed  from  one  who  never  owned  the 
land.  Crawford  v.  Arnold  [Tex.  Civ.  App.]  78 
S.  W.  244.  Where  title  of  land  was  put  in 
issue,  evidence  that  a  party  and  his  wife 
went  into  possession  30  years  prior  to  the 
action,  under  a  deed  to  the  wife,  was  admis- 
sible. Bullock  V.  Lake  Drummond  Canal  & 
Water  Co.,  132  N.  C.  179,  43  S.  E.  593. 

84.  See   1   Curr.  L.   41. 

85.  Rabbermann  v.  Carroll,  207  111.  253, 
69   N.   E.   759. 

86.  Abstract  and  misleading.  Sherrard  v. 
Cudney  [Mich.]  96  N.  W.  15. 

87.  Where  one  had  been  in  possession  by 
tenants  under  leases  for  forty  years  of  a 
part  of  an  island  and  in  actual  possession 
for  twenty  years  of  another  portion,  and 
nineteen  years  before  suit  was  brought,  aijd 
had  sold  a  right  of  way  to  a  railroad  com- 
pany. McKee  v.  Grand  Rapids  [Mich.]  95  N. 
W.  85.  Eight  witnesses  testify  without  con- 
tradiction or  questioning  of  their  credibility 
to  claimant's  adverse  possession  for  the  stat- 


utory period.     Owens  v.  Merideth,  25  Ky.  L. 
R.  1485,  78  S.  W.  145. 

88.  In  charging  as  to  a  possession  to  be 
tacked.  Williams  v.  Shepherdson  [Neb.]  96 
N.  W.  827. 

89.  Plttman  v.  Weeks,  132  N.  C.  81,  43 
S.  E.  582. 

90.  It  is  sufficient  if  it  be  such  as  should 
be  presumed  to  do  so.  Williams  v.  Shepherd- 
son    [Neb.]    95    N.   W.    827. 

91.  Shirey  v.  Clark   [Ark.]    81   S.   W.   1057. 

92.  See   1   Curr.  D.   39. 

93.  Holoomb  v.  Combs,  25  Ky.  L.  R.  957, 
76  S.  W.  847.  Evidence  held  to  show  a  prima 
facie  title  against  subsequent  grantees  with 
notice.  Myers  v.  Schuchmann  [Mo.]  81  S.  W. 
618.  Adverse  possession  for  the  statutory 
period  gives  a  title  in  fee  simple.  If  the  ad- 
verse claimant  has  been  ousted,  he  can  main- 
tain ejectment  against  the  holder  of  the  pa- 
per title.  Wickes  v.  Wickes  [Md.]  56  A. 
1017;  Hamilton  v.  Plourney  [Or.]  74  P.  483. 
Where  land  was  patented  to  an  entryman's 
heirs,  the  fact  that  the  heirs  had  possession 
for  3  years  after  title  had  been  acquired 
by  adverse  possession  against  the  entryman 
did  not  affect  the  title  so  acquired.  Burton's 
Heirs   v.   Carrol,    96   Tex.    320,    72   S.   W.    581. 

94.  Grantor's  actual  title  or  prior  convey- 
ances. Scott  V.  Mineral  Development  Co. 
tC.  C.  A.]  130  F.  497. 

95.  Surveys  subsequently  made  by  agree- 
ment between  the  a.dverse  claimant  and  the 
one  whose  title  had  been  divested.  Logsden 
v.  Dingg  [Ind.  App.]  69  N.  E.  409.  An  en- 
tryman devised  land  and  his  devisees  re- 
mained in  possession  for  the  statutory  pe- 
riod; they  acquired  title  superior  to  that  ac- 
quired by  the  entryman's  heirs  to  whom  pat- 
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The  statute  of  limitatioiis  with  reference  to  real  property  is  neither  a  statute 
of  presumptions  nor  of  repose,  but  the  adverse  possession  of  land  for  the  statutory 
period  operates  as  a  grant."'  Statutes  of  limitations,  as  a  general  rule,  are  not 
given  a  retroactive  effect."' 

ATTIDAVirS. 

Who  may  make. — ^A  public  officer  may  make  an  affidavit  showing  the  reason 
for  his  act.^ 

Who  may  take.' — A  notary  public'  or  judge*  generally  has  authority  to  take 
affdavits.  In  some  states  the  principal  on  a  bond  may  as  a  notary  public  take 
the  affidavits  of  his  sureties." 

Form  and  requisites." — By  the  law  of  comity,^  and  by  statutory  provisions," 
affidavits  taken  before  the  proper  officers  of  one  state  receive  faith  and  credit 
in  other  states;  but,  in  the  absence  of  a  statute  authorizing  it,  a  foreign  notary 
cannot  adniinister  a  pauper's  oath  to  one  desiring  to  sue  in  forma  pauperis.* 
In  order  to  be  available,  such  foreign  affidavits  must  be  properly  authenticated  by 
certificate  showing  such  authority.^"  It  is  not  essential  C.iat  the  jurat  state  that 
the  affidavit  was  sworn  to  in  the  presence  of  or  before  the  notary  who  verifies  the 
fact  by  his  certificate,^^  or  by  whom  the  affidavit  was  signed  and  sworn  to.^^  The 
court  will  take  judicial  notice  that  the  person  whose  name  appears  to  a  jurat  was 
a  notary  public  in  and  for  the  county  named,^'  and  will  presume  that  he  acted 
within  the  county  of  his  jurisdiction.^*  Under  a  statute  requiring  a  notary 
public  to  "designate  in  writing  in  any  certificate  signed  by  him,  the  date  of  the 
expiration  of  his  commission,"  failure  to  so  do  does  not  invalidate  an  affidavit 
for  a  change  of  venue.^"  The  signature  of  the  affiant  is  necessary  to  the  validity 
of  an  affidavit,^'  but  a  different  name  being  used  in  the  body  of  the  affidavit  from 
that  with  which  it  is  signed,  it  is  presumptively  the  affidavit  of  the  party  sign- 
ing.*^   The  venue  and  jurat  are  generally  deemed  indispensable.^* 


ent  was  Issued  after  his  death.  Burton's 
Heirs   V.   Carroll,   96   Tex.    320,   72   S.  W.    681. 

96.  An  adjoining  owner  had  a  survey 
which  established  a  new  line.  Helton  v. 
Fastnow  [Ind.  App.]  71  N.  B.  230. 

07.  Easement  for  a  highway  acquired  by 
the  public.  Postal  v.  Martin  [Neb.]  95  N.  W. 
8.  In  Wisconsin,  10  years' entry  having  been 
made  under  claim  of  title  founded  on  a  writ- 
ten Instrument.  Hatch  v.  Liuslgnan,  117  Wis. 
428,   94  N.  W.  332. 

98.  Arizona  statutes  providing  for  the  re- 
covery of  land  In  the  adverse  possession  of 
another,  being  the  first  statute  enacted  rel- 
ative to  such  action,  does  not  apply  to  an  ac- 
tion begun  before  the  statute  took  effect. 
Curtis  V.  Boqulllas  Land  &  Cattle  Co.  [Ariz.] 
76  P.  612. 

1.  Affidavit  by  state's  attorney  that  he 
Instituted  suit  uninfluenced  by  private  In- 
terests or  motives.  People  v.  People's  Gas- 
light  &   Coke  Co.,    205   HI.   482.    68  N.  B.    950. 

2.  See  1  Curr.  L.  42,  n.  7-12. 

3.  People  V.  Martin,  176  N.  T.  315,  67  N. 
B.   S89. 

4.  The  Judge  of  the  city  court  has  author- 
ity to  administer  oaths  and  take  the  neces- 
sary affidavits  from  persons  entitled  to  apply 
for  warrants  to  dispossess  tenants  holding 
over,  as  well  as  authority  to  Issue  such  war- 
rants. Stephenson  v.  Warren,  119  Ga.  504, 
46   S.   B.    647. 

6.  Balllnger's  Ann.  Codes  &  St.  S  248.  Mc- 
Lean V.  Roller,  33  Wash.  166,  73  P.  1123. 
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6.  See  1  Curr  L.   42,  n.  13-16. 

7.  People  v.  Martin,  175  N.  T.  SIB,  67  N. 
B.  589. 

8.  Jackson  v.  State,  161  Ind.  36,  67  N.  E. 
690. 

9.  Fawcett  ▼.  Chicago,  etc.,  R.  Co.  [Tenn.] 
81  S.  W.  839. 

10.  Burns'  Rev.  St.  1901,  55  483,  1865. 
Jackson  v.  State,  161  Ind.  36,  67  N.  B.  690. 
In  Michigan  by  statute.  Metcalfe  v.  Carr 
[Mich.]  94  N.  W.  734.  See  1  Curr.  L.  42,  n. 
11. 

H,  12,  13,  14.  The  fact  Is  presumed  from 
the  official  statement  that  the  affidavit  was 
sworn  to.  Black  v.  Minneapolis  &  St.  Ij.  R. 
Co.    [Iowa]    96    N.    W.    984. 

15.  Baskowltz  v.  Outhrle,  99  Mo.  App.  304, 
73   S.  W.  227. 

16.  Raley  v.  Town  of  Warrington  [Qa.]  47 
S.  B.  972. 

17.  The  body  of  an  affidavit  recited  "Per- 
sonally comes  Mrs.  Joseph  Raley"  and  was 
signed  "M.  N.  Raley,"  held  the  affidavit  of 
"M.  N.  Raley"  who  was  presumptively  the 
person  referred  to  therein  as  Mrs.  Joseph 
Raley.  Raley  v.  Town  of  Warrington  [Ga.] 
47  S.  B.  972. 

18.  TiTOTE].  Venae  and  Jurat  should  appear 
In  the  affldavlti  The  venue  Is  generally  es- 
sential to  every  affidavit  and  is  prima  facie 
evidence  of  the  place  where  it  was  taken. 
Belden  v.  Devoe,  12  Wend.  [N.  Y.]  225,  note; 
Manufacturers'  &  M.  Bank  v.  Oowden,  3  Hill 
[N.  T.]  461;  Lane  v.  Morse,  6  How.  Pr.  [N.  r.] 
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Admissibility  of  affidavit  in  evidence  and  effect  thereof.^' — An  affidavit  is 
not  admissible  ia  proof  until  its  execution  is  proved.^*  That  part  of  an  affidavit 
which  is  hearsay  will  be  excluded.''^  Where  an  affidavit  does  not  state  whether 
it  is  based  on  personal  knowledge  or  information,  where  the  affiant  could  not 
lawfully  have  personal  knowledge,  it  will  be  presumed  to  be  based  on  information 
alone.^^  Numerical  preponderance  has  like  weight  as  in  case  of  other  evidence.*' 
Affidavit  purporting  to  have  been  made  by  a  father  is  incompetent  for  the  pur- 
pose of  proving  age  of  son.^*  Affidavit  alleging  citizenship  has  no  probative  force 
in  establishing  naturalization  of  an-  alien;"^  Affidavits  are  proper  mode  of  tak- 
ing proof  upon  motions  or  petitions.'' 

AFFIDAVITS   OP  MEBITS  OF  CXAIM   OB  DEFENSE. 

An  affidavit  of  defense  may  be  used  to  support  a  motion  to  open  judgment,*'  to 
obtain  an  extension  of  time  to  answer  or  demur,-*  and  to  throw  the  burden  of  proof 
on  the  opposite  party;*'  but  it  cannot  be  used  to  assert  technical  objections  to  ihe 
pleadings.'"     The  ordinary  rules  of  courts  requiring  affidavits  of  defense  do  not  vio- 


394.  The  necessity  of  stating  a  venue  at 
all  Is  reluctantly  confessed  by  the  authorities 
(Bean  v.  Ayers,  67  Me.  487;  Briggs  v.  Nan- 
tucket Bank.  5  Mass.  95;  Sullivan  v.  Hall. 
86  Mich.  7,  48  N.  "W.  646,  13  L.  R.  A.  656),  it 
having  been  held  that  the  omission  of  venue 
from  a  notary  public's  jurat  does  not  render 
it  invalid,  he  being  a.  state  officer  the  record 
of  whose  appointment  is  required  to  be  kept 
in  the  office  of  the  secretary  of  state  (Sulli- 
van V.  Hall,  86  Mich.  7,  48  N.  W.  646,  13  L. 
R.  A.  551),  but  the  omission  of  venue  in  a 
landlord's  affidavit  in  summary  proceedings 
is  fatal  (People  v.  De  Camp,  12  Hun  [N.  Y.] 
378;  Cook  v.  Staats,  18  Barb.  [N.  T.]  407: 
Lane  v.  Morse,  6  How.  Pr.  [N.  T.]  394).  The 
objection  to  the  omission  of  venue  can  be 
cured  by  amendment  (Clement  v.  Perenback, 
1  City  Ct.  R.  [N.  Y.]  57),  and  under  the  strict 
rules  of  the  common  law  might  be  taken  ad- 
vantage of  by  demurrer  (Sullivan  v.  Hall,  86 
Mich.  7.  48  N.  W.  646,  IS  L.  R.  A.  556). 

Jurisdiction  frequently  depends  upon  the 
affidavit,  and  if  It  is  lacking  in  an  essential 
requisite,  all  subsequent  proceedings  found- 
ed upon  it  are  void  unless  the  defect  is 
waived.  People  v.  De  Camp,  12  Hun  [N.  Y.] 
378.  , 

The  jurat,  when  the  deposition  is  taken 
by  a  notary  acting  out  of  his  home  county, 
should  have  attached  to  it  the  name  of  the 
county  for  which  the  notary  was  appointed 
and  In  which  he  resides,  and  also  a  state- 
ment that  his  certificate  is  filed  in  the  coun- 
ty in  which  the  venue  is  laid  and  the  act 
performed,  though  an  omission  to  make  such 
designation  will  not  render  the  verification 
void.  Produce  Bank  v.  Baldwin,  49  How.  Pr. 
tN.  Y.]  277;  Estate  of  King,  2  Civ.  Proc.  R. 
[N.  Y.]  71;  Sullivan  v.  Hall,  86  Mich.  7,  46 
N.  W.  646,  13  L.  R.  A.  556;  Sny.  Not.  Man.  p. 
57.  The  Jurat  should  be  in  proper  form  and 
subscribed  by  the  officer  before  whom  it  Is 
made.  If  the  jurat  be  all  right  in  the  orig- 
inal, it  is  immaterial  as  to  the  copy  served 
(Barker  v.  Cook,  40  Barb.  [N.  Y.]  254;  Liv- 
ingston V.  Cheetham,  2  Johns.  [N.  Y.]  479; 
Union  Furnace  Co.  v.  Shepherd,  2  Hill  [N. 
Y.]  414),  though  the  case  of  Graham  v.  Mc- 
Coun,  5  How.  Pr.  [N.  Y.]  353,.  seems  to  hold 
the  contrary.     VT^ait,  Pr.  p.  580. 

— From   the   case    of   Sullivan    v.    Hall,    86 


Mich.  7,  48  N.  W.  646,  and  the  note  thereto  as 
found   in   13  L.  E.   A.   556. 

19.  See  1  Curr.  L.  43,  n.  17,  and  see  Evi- 
dence,   1   Curr.    L.    1136. 

30.  Locklayer  v.  Locklayer  [Ala.]  35  So. 
1008. 

31.  Exclusion  of  an  affidavit,  the  larger 
part  of  which  Is  hearsay,  is  not  error,  there 
being  no  offer  to  omit  the  objectionable  part. 
City  of  Ft.  Scott  v.  Elliott  [Kan.]   74  P.  609. 

23.  Affidavit  as  to  deliberations  of  Jury. 
Groves  &  S.  R.  R.  Co.  v.  Herman,  206  111.  34, 
69  N.  E.  36. 

23.  "Where  six  out  of  eight  jurors  filed 
affidavits  that  the  verdict  was  not  reached 
by  chance,  the  court  properly  refused  to  re- 
gard the  verdict  as  so  reached  as  against 
one  affidavit  on  mere  belief  and  not  from  a 
juror.  Groves  &  S.  R.  R.  Go.  v.  Herman  206 
111.    34,    69  N.   B.   36. 

34.  Action  on  insurance  policy.  Bowen  v. 
Preferred  Ace.  Ins.  Co.,  82  App.  Div  45S  81 
N.   Y.   S.   840. 

35.  An  affidavit  attached  to  a  deposition, 
wherein  deponent  stated  that  an  alien  "took 
up  his  citizenship  in  the  United  States,"  was 
of  no  probative  force  in  establishing  the 
naturalization  of  the  alien.  Richardson  v. 
Amsdon,    85    N.    Y.   S.    342. 

26.  Where  a  writ  of  quo  warranto  was  Is- 
sued, with  leave  to  respondent  to  move  to 
set  It  aside,  it  was  proper,  on  presentation 
of  a  petition  to  vacate  the  same  and  the  ap- 
pearance of  respondent  for  the  court  to  hear 
affidavits  and  counter-affidavits  as  to  the 
facts  relied  on.  People  v.  People's  Gaslight 
&  Coke  Co.,  205  111.    482,  68  N.  E.  950. 

27.  Hunter  v.  Forsyth,  205  Pa.  466,  55 
A.  26. 

28.  Under  general  practice  act  rule  24. 
providing  that  no  order  extending  defendant's 
time  to  answer  or  demur  shall  be  granted 
unless  the  party  applying  therefor  shall  pre- 
sent to  the  judge  an  affidavit  of  merits,  an 
order  granted  without  such  affidavit  having 
been  filed  will  be  reversed.  Donovan  v  Cu- 
nard  S.  S.  Co.,  85  N.  Y.  S.  1114. 

20.  An  affidavit  that  a  deed  relied  on  by 
the  opposite  party  is  a  forgery  puts  such 
party  on  proof  of  its  genuineness.  "William- 
son v.   Work   ITex.   Civ.  App.]   77   S.   W.   266. 

30.     In  an   action   upon  a  promissory   note 
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late  the  right  of  trial  by  jury/'  nor  is  a  rule  requiring  administrators  and  executors, 
guardians  and  others  sued  in  a  representative  capacity  to  file  affidavits  of  defense  in- 
valid.'* An  affidavit  of  defense  should  set  forth  fully  and  fairly  facts  sufficient  to 
show  prima  facie  a  good  defense;''  stating  that  a  person  has  been  "duly  notified" 
is  insufficient.'*  Stating  facts  substantially  in  the  language  of  the  statute  is 
generally  sufficient,'"  but  if  it  fails  to  state  a  defense,  either  from  omission  ol 
essential  facts  or  from  manifest  evasiveness  in  the  mode  of  statement,  it  will  be 
insufficient  to  prevent  judgment."  In  some  states  a  rule  judgment  may  be 
taken  against  a  defendant  for  that  portion  of  the  affidavit  of  defense  which  is 
insufficient;''  but  the  court  cannot  make  the  rule  absolute  without  an  adjudi- 
cation as  to  what  portions  of  the  affidavit  are  insufficient."  Where  an  officer 
of  a  corporation  makes  an  affidavit  of  defense  for  the  latter,  it  is  unnecessary 
for  him  to  set  forth  his  information  and  belief.'"  Failure  of  the  prothonotary  to 
sign  the  jurat  does  not  generally  vitiate  the  affidavit.*"  For  the  purpose  of  deter- 
mining its  sufficiency  the  allegations  in  an  affidavit  of  defense  must  be  taken  to  be 
true.*'  But  where  the  affidavit  is  not  filed  in  time  and  comes  before  the  court  on  a 
rule  to  open  a  judgment  regularly  entered,  the  court  may  examine  the-  averments 
and  require  further  evidence  as  to  facts,  as  in  other  cases  of  application  to  open 


on  a  motion  to  open  judgment,  an  afBdavlt  of 
defense  was  filed  stating  "that  it  does  not 
appear  from  the  plaintiff's  statement  of  claim 
that  the  note  was  stamped."  Held  an  argu- 
mentative denial  and  a  technical  objection 
to  the  pleading.  Hunter  v.  Forsyth,  205  Pa. 
466,  55  A.  26. 

31.  A  rule  authorizing  judgment  for  plain- 
tiff for  want  of  a  sufficient  affidavit  of  de- 
fense in  actions  ex  contractu  In  which  plain- 
tiff has  filed  a  supporting  affidavit,  action 
against  principal  and  surety  on  a  bond  is 
an  action  ex  contractu  within  the  meaning 
of  above  rule.  Fidelity  &  Deposit  Co.  v.  U. 
S.,  187  U.  S.  315,  23  S.  Ct.  120. 

32.  Helffirich  v.  Greenberg,  206  Pa.  516, 
56  A.  45. 

33.  Andrews  v.  Blue  Ridge  Packing  Co., 
206  Pa.  370,  55  A.  1059.  See  1  Curr.  D.  43, 
n.  20-26.  Under  rule  73  of  the  supreme  court 
of  the  District  of  Columbia.  Fidelity  &  De- 
posit Co.  V.  TJ.  S.,  187  U.  S.  315.  23  S.  Ct.  120. 
Under  Baltimore  City  Charter,  §  312.  if  the 
whole  claim  sworn  to  by  plalntifiE  is  disputed, 
then  it  must  be  distinctly  stated  in  defend- 
ant's affidavit  that  it  was  disputed;  it  need 
not  state  what  is  due  nor  that  defendant 
will  be  able  to  produce  evidence  to  sustain 
his  contention.  E.  J.  Codd  Co.  v.  Parker,  97 
Md.   319,    55  A.    623. 

Assnmpsilt:  Andrews  v.  Blue  Ridge  Pack- 
ing Co.,  206  Pa.  370,  55  A.  1059;  Krimm  v. 
Devlin,  206  Pa.  508,  56  A.  23.  Money  ad- 
vanced. Chase  v.  Provident  L.  &  T.  Co.,  207 
Pa.  24,  56  A.  231.  Action  against  indorser. 
Second  Nat.  Bank  v.  Guarantee  T.  &  S.  De- 
posit Co.,  206  Pa.  616,  56  A.  72.  Action  on  a 
note,  affidavit  set  up  parol  agreement  inad- 
missible under  rules  of  evidence.  Held,  affi- 
davit insufficient.  Homewood  People's  Bank 
V.  Heckert,  207  Pa.  231,  56  A.  431.  An  affidavit 
of  defense  to  an  action  on  a  promissory  note 
stating  that  the  note  is  owned  by  another 
against  whom  the  defendant  has  a  good 
counterclaim  is  sufficient.  Long  v.  Long,  208 
Pa.  368,  57  A.  759.  Action  for  money  had  and 
received.  Tranter  v.  Porter,  207  Pa.  279,  56 
A.  539.  Action  for  money  loaned,  denial  of 
plaintiff's  title  thereto  and  asseSrtlSSg  owner- 
ship in  defendant,  held  sufficient.    Knight  v. 


Somerton  Hills  Cemetery,  205  Pa.  562,  65 
A.  535.  In  an  action  against  a  married 
woman  on  her  contract  of  suretyship,  the 
statement  of  claim  averring  that  the  con- 
tract was  made  in  New  York,  where  It  was 
valid,  and  the  affidavit  of  defense  not  deny- 
ing such  statement,  judgment  will  be  en- 
tered for  plaintiff.  Peter  Adams  Paper  Co. 
V.  Cassard,  208  Pa.  267,  57  A.  564.  On  a  scire 
facias  sur  recognizance  and  certiorari,  where 
an  affidavit  of  defense  is  filed,  the  court  can 
only  look  to  the  writ  and  affidavit,  and  if  it 
appears  from  those  papers  that  the  recog- 
nizance was  not  taken  before  the  proper  offi- 
cer, a  judgment  for  want  of  a  sufficient  affi- 
davit of  defense  cannot  be  entered.  VPesley 
v.  Sharpe,  ID  Pa.  Super.  Ct.   600. 

34.  The  affidavit  must  set  forth  how  h« 
was  notified.  Stephenson  v.  Supreme  Coun 
ell  A.  L.  H.,  127  P.  379. 

35.  An  affidavit  charging  a  trespass  sub" 
stantially  in  the  language  of  the  statute  in 
not  objectionable  for  lack  of  a  particular 
description  of  the  premises  alle.ged  to  have 
been  trespassed  on.  Holland  v.  State  [Ala.] 
35  So.  1009. 

36.  Andrews  v.  Blue  Ridge  Packing  Co., 
206    Pa.    370,    55    A.    1059. 

37, 38.  Pierson  v.  Krause,  208  Pa.  115,  67 
A.   348. 

39.  Andrews  v.  Blue  Ridge  Packing  Co., 
206  Pa.  370,  55  A.  1059. 

40.  NOTE.  Necessity  of  prothouotary's 
slsnatnrei.  A  clerical  omission  on  the  part 
of  the  prothonotary  to  put  his  signature  to 
the  jurat  after  swearing  the  defendant,  does 
not  vitiate  the  affidavit,  the  defendant  ap- 
pearing personally  in  court  and  declaring  his 
willingness  to  be  again  sworn.  Maples  v. 
Hicks,  Brightly  N.  P.  [Pa.]  56;  End.  Affid. 
Defense,  §  340. — From  note  to  Sullivan  v. 
Hall   [Mich.]   13  L.  R.  A.   556. 

41.  Long  v.  Long,  208  Pa.  368,  57  A.  759; 
Hunter  v.  Forsyth,  205  Pa.  466,  65  A.  26. 
If  setting  forth  a  good  defense,  it  Is  not  to 
be  subjected  to  close  technical  examination 
as  if  it  were  a  special  plea  demurred  to. 
Andrews  v.  Blue  Ridge  Packing  Co.,  206  Pa. 
370,  55  A,  1059. 
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judgment.*'  The  sufficiency  of  an  affidavit  of  defense  depending  upon  the  construc- 
tion of  other  instruments,  the  court  will  not  construe  the  instruments  but  will  allow 
the  case  to  proceed  to  trial.*'  Where  the  defense  set  up  in  an  affidavit  of  defense  is 
probably  good,  but  is  insufficiently  stated,  a  supplemental  affidavit  is  properly  al- 
lowed.** Generally,  amendments  to  the  affidavit  may  be  allowed,*"  it  lying  in  the 
discretion  of  the  court  to  permit  an  extension  of  time  in  order  to  amend.*'  Objec- 
tions to  allowing  amendments  to*^  or  to  defects  in*^  affidavits  cannot  be  taken  for  the 
first  time  on  appeal.** 

AFPRAY. 

An  affray  is  the  mutual  fighting  of  two  or  more  persons  by  consent,  in  a 
public  place.""  It  consists  of  mutual  assaults,  of  which  one  person  may  be 
convicted,  where  the  other  may  be  acquitted  or  not  put  on  trial.'^  The  use  of 
profane  and  violent  language  by  two  persons,  each  to  the  other,  although  in  a 
public  place,  is  not  sufficient  to  constitute  an  afEray.""  Self-defense  is  available 
as  a  defense  in  a  prosecution  for  an  affray."* 

AGENCY. 

[iNCLtTOHS  Special  Article  on  Aqenct  from  Relation  of  Partibs.I 


I  1.    The  Relation  betfveen  the  parties  (69). 

A.  Competency   to   Act    as    A&ent    or    to 

Employ  Agents    (69). 

B.  Creation  and  Existence   of  the   Rela- 

tion     (69);     also     Special     Article, 

Agency    from    Relation    of    Parties 

(101). 
Implied  Agency   (71). 
Evidence  of  Agency  (72). 
Estoppel   to   Assert   or   Deny  Agency 

(74). 
Termination  of  Relation   (75). 
Rishts    and    lilabllltles    of    Principal 
.to  Third  Persons   (76). 

A.  Actual  or  Implied  Authority  to  Bind 

Principal  (76).    Evidence  and  Proofs 
(78). 

B.  Apparent    Authority    and    Unauthor- 

ized   or    Wrongful   Acts    of   Agent; 


C. 
D. 


F. 
9  2. 


Torts     (79).     Evidence     and     Ques- 
tions of  Fact  (81). 

C.  Particular  Kinds  of  Agencies   (83). 

D.  Ratification  by  Principal   (84). 

E.  Undisclosed  Agency   (88). 
P.  Notice  to  Agent   (89). 

Q.  Remedies,    Pleading,    Procedure,    and 
Proof    (90).     The  Principal    (91). 
S  3.     Rights    and    Liabilities    of    Agent    as 
to  Third  Persons   (92). 

§  4.     nintnal    Rights,    Dnties,    and    lilablH- 
ties   (94). 

A.  In  General;  Contract  of  Agency;  Dili- 

gence and  Good  Faith   (94). 

B.  Accounting,     Settlement,     and    Reim- 

bursement (96). 

C.  Compensation  of  Agent  (97). 

D.  Remedies,    Pleading,    Procedure,    and 

Proof  (99). 


A  partner  is  the  agent  of  the  firm."*     The  relation  between  a  real  estate 


4a.  Hunter  v.  Forsyth,  205  Pa.  466,  55  A. 
261. 

43.  As  to  whether  a  bond  was  conditional 
or  not.     Kerr  v.  Culver    [Pa.]    57  A.   1106. 

44.  Andrews  V.  Blue  Ridge  Packing  Co., 
206  Pa,  370,  55  A.  1059. 

45.  Prosecution  begun  by  affidavit.  Hol- 
land V.  State  [Ala.]  35  So.  1009. 

46.  Where  an  Insufficient  affidavit  has 
been  filed,  it  Is  not  an  abuse  of  discretion 
to  refuse  to  allow  two  days'  time  in  which 
to  file  a  sufficient  one.  Blizzard  v.  Epkens, 
105  in.  App.  117. 

47.  Holland  v.  State  [Ala.]  35  So.  1009. 

48.  Headings  v.  Gavette,  86  App.  Dlv.  592, 
83  N.  T.  S.  1017. 

49.  Fop  estoppel  by  affidavit,  see  Ward  v. 
Cameron  [Tex.  Civ.  App.]  76  S.  W.  240;  Mar- 
chand  v.  Ronaghan   [Idaho]  72  P.   731. 

80.  The  fighting  of  two  persons  In  the 
presence  of  seven  others  Is  an  affray,  the 
seven  others  making  the -place  a  public  one. 
State  V.  Fritz,  133  N.  C.  725,  45  S.  E.  957. 

61.  Defendant  may  be  convicted  therefor, 
though   indicted    for  challenging   to-  a   duel. 


where  the  evidence  shows  a  challenge  to  a 
fair  flght  with  fists.  Under  Laws  N.  C.  1885, 
p.  118,  c.  68.  State  v.  Fritz,  133  W.  C.  725, 
45  S.  E.  957.  The  superior  court  of  North 
Carolina,  having  jurisdiction  of  a  charge  of 
challenging  to  flght  a  duel,  it  retains  juris- 
diction, though  the  evidence  shows  an  affray. 
Id. 

62.  It  is  sufficient  w^hen  accompanied  by 
such  acts  as  drawing  a  razor,  and  making 
threatening  gestures  with  a  plank,  and  tak- 
ing hold  of  each  other,  by  which  conduct 
citizens  are  terrorized  and  disturbed;  it  not 
appearing  that  either  party  was  justified  in 
what  he  did.  Evidence  held  sufficient  to  sus- 
tain a  conviction.  Blackwell  v.  State  119  Ga. 
314,    46    S.    E.    432. 

53.  Held  error  to  refuse  to  Instruct  on  the 
issue  of  self-defense,  in  a  prosecution  for  an 
affray,  where  evidence  was  introduced  show- 
ing that  prosecutor  advanced  on-  defendant, 
who  picked  up  a  stick  to  defend  himself, 
and  prosecutor  struck  him  on  the  head  before 
defendant  did  anything.  Coyle  v.  State  [Tex. 
Cr.  App.]  72  S.  W.  847. 

54.  Rosenthal  v.  Hasberg,  84  N.  T.  S.  290. 
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broker  and  the  owner  of  property  who  employs  him  is  primarily  that  of  prin- 
cipal and  agent. '"'  The  principles  especially  applicable  to  these  and  other  par- 
ticular kinds  of  agencies  are  treated  under  other  titles."' 

§  1.  The  relation  between  the  parties.  A.  Competency  to  act  as  agent  or  to 
employ  agents.^'' — The  marriage  relation  does  not  disqualify  one  of  the  parties 
to  it  from  acting  as  agent  of  the  other."'  But  a  married  woman  cannot  appoint 
an  agent  for  real  estate  owned  by  her  in  fee,  nor  have  such  agent  in  her  hus- 
band."* An  executrix  may  employ  an  agent  to  buy  land  on  commission.""  One 
conducting  a  sale  under  a  trust  deed  as  agent  of  the  trustee  may  buy  as  agent 
of  the  beneficiary."^  The  governor  of  New  Hampshire  may  appoint  an  agent  to 
prosecute  claims  against  the  United  States  for  public  defense  or  payment  of 
troops.'^ 

(§1)  B.  Creation  and  existence  of  the  relation.^* — The  contract  of  agency 
must  have  the  elements  essential  to  the  validity  of  all  contracts,"*  must  be  con- 
sistent with  public  policy,""  and  properly  executed.""  In  most  states  an  agency 
relating  to  realty  must  be  in  writing,"^  in  which  the  particular  land  is  identi- 
fied;"' in  North  Carolina,  it  seems,  written  authority  is  unnecessary."'  An  offer 
to  sell,  accepted  by  the  attorney  of  the  buyer,  is  a  valid  contract  as  against  the 
seller,  though  the  attorney's  authority  was  not  in  writing.'"     Some  statutes  re- 


B5.  Cadlgan  v.  Crabtree  tMass.]  70  N.  B. 
1033. 

56.  See  Brokers,  1  Curr.  L.  360;  Factors, 
1  Curr.  L.  1200;  Insurance,  2  Curr.  L.  479; 
Partnership,  2  Curr.  L.  1106;  Corporations,  2 
Curr.  D.  710. 

57.  See    1   Curr.    L.    43. 

58.  Greenberg-  v.  Palmlerl  [N.  J.  Law]  58 
A.  297.  A  husband  may  be  tiie  agent  of  his 
wife.     Johnson  v.  Jones  [Miss.]    34  So.   83. 

59.  Spurlock  V.  Dornan  [Mo.]  81  S.  W. 
412. 

60.  Dyer  v.  Winston  [Tex.  Civ.  App.]  77 
S.    W.    227. 

61.  Union  Planters'  Bank  v.  Bdgell  [Miss.] 
33  So.  409. 

62.  Laws  1861,  p.  2435,  c.  2479,  §  3  and 
Laws  1865,  p.  3120,  o.  4076,  §  1.  Opinion  of 
the   Justices    [N.   H.]    64  A.    950. 

63.  See  1  Curr.  L.   44. 

64.  Contract  of  agency  held  not  Invalid 
for  want  of  consideration,  mutuality  or  defi- 
nite term  of  existence.  Albany  Land  Co.  v. 
Elckel  [Ind.]  70  N.  B.  158.  A  contract  signed 
by  both  parties,  by  which  the  obligees  are 
appointed  exclusive  agents  for  a  certain 
stone  In  a  certain  territory.  Is  not  void  for 
lack  of  mutuality,  though  the  obligees  do 
not  expressly  bind  themselves  to  purchase 
stone  or  to  do  any  particular  thing.  Taylor 
Co.  v.  Eannerman  [Wis.]  97  N.  W.  918.  A 
written  offer  to  employ  an  agent  to  sell 
realty  signed  by  the  principal  and  accepted 
by  the  agent,  though  not  signed  by  him,  is 
a  binding  contract  of  agency,  enforceable 
against  both  as  a  bilateral  mutual  contract. 
Rowan  &  Co.  v.  Hull    [W.  Va.]    47   S.   B.   92. 

65.  A  contract  for  employment  of  an  agent 
to  continue  as  long  as  he.  did  not  associate 
with  a  woman  of  bad  repute  is  not  against 
public  policy.  Gould  v.  Magnolia  Metal  Co., 
207  111.  172,  69  N.  E>.  896.  That  a  contract 
by  the  state  with  an  agent  to  prosecute 
claims  provided  for  a  contingent  fee  does 
not  render  it  against  public  policy.  Opinion 
of  the  Justices  [N.  H.]   54  A.  950. 

66.  Authority  under  seal   Is   necessary   to 


execution  of  an  Instrument  under  seal  In 
Delaware.  Hartnett  v.  Baker  [Del.  Super.] 
56  A.  672. 

67.  An  agreement  for  extension  of  a  lease 
and  for  conveyance  held  Invalid  because 
made  by  one  lessor  for  others,  without  writ- 
ten authority  as  required  by  Civ.  Code,  §  2185, 
subd.  5.  Landt  v.  Schneider  [Mont.]  77  P. 
307.  An  agency  to  sell  land  must  be  in  writ- 
ing, signed  by  the  parties,  and  set  forth 
the  compensation  [Comp.  St.  9  74,  o.  73]. 
Danielson  v.  Goebel  [Neb.]  98  N.  W.  819. 
Written  authority  to  broker  to  effect  an  ex- 
change of  lands,  within  Pen.  Code,  9  640d 
(Laws  1901,  p.  312,  c.  128).  But  this  stat- 
ute Is  unconstitutional  because  by  making 
It  a  misdemeanor  to  sell  lands  without  writ- 
ten authority  In  cities  of  the  first  or  second 
class.  It  abridges  the  right  of  contract  of  a 
portion  of  the  state.  Cody  v.  Dempsey,  86 
App.  Dlv.  335,  83  N.  T.  S.  899.  Letters  in 
which  an  owner  states  that  he  has  land  to 
sell  and  Its  price,  and  intimating  that  he 
has  a  friend  to  whom  he  will  Intrust  the 
sale,  do  not  constitute  authority  or  power 
of  attorney  to  the  addressee  to  sell,  within 
a  statute  requiring  an  instrument  In  writ- 
ing [Civ.  Code,  §§  1624,  2309].  Lambert  v. 
Gerner,  142  Cal.  399,  76  P.  53.  An  agent  not 
authorized  in  writing  cannot  fill  In  a  gran- 
tee's name  In  a  deed  executed  In  blank, 
and  thereby  pass  title  to  the  grantee,  he 
knowing  that  the  deed  was  executed  in 
blank  under  statute  of  frauds.  Civ.  Code, 
§  938.  Lund  v.  Thackery  [S.  D.]  99  N.  W. 
856. 

68.  Danielson  v.  Goebel  [Neb.]  98  N.  W. 
819.  Sufficiency  of  Identity  of  land  and  au- 
thority of  agent  as  shown  by  power  of  at- 
torney, construing  act  of  Congress,  May  20, 
1862  (Chapter  75,  12  St.  392).  Finnegan  v. 
Brown,    90   Minn.    396,    97   N.   W.    144. 

69.  Smith  v.  Browne,  132  N.  C.  366,  43 
S.  K.   915. 

70.  Since  the  statute  of  frauds  requires 
a  writing  signed  by  the  party  to  be  charged, 
the  seller  In  this  case.  Fowler  v.  Fowler, 
204    111.    82,    68    N.   B.    414. 
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quire  a  power  of  attorney  respecting  realty  to  be  properly   acknowledged'*  or 
recorded  in  the  county  where  the  land  is  situated.'* 

Agency  is  a  mixed  question  of  law  and  fact/°  to  be  determined  by  the  jury 
under  proper  instructions/*  when  the  agenf  s  authority  is  not  in  writing.''  Where 
there  is  no  conflict  in  the  evidence,  the  question  of  the  existence  of  the  relation 
is  for  the  court.'®  Whether  the  relation  created  is  that  of  principal  and  agent," 
or  vendor  and  purchaser,"  must  be  determined  from  the  entire  contract  and 


71.  Sufficiency  of  foreign  acknowledgment 
of  power  of  attorney  under  Real  Prop.  Law, 
§  250,  subd.  2  (Laws  1901,  p.  1476,  0.  611). 
Jordan  v.  Underhill,  91  App.  Div.  124,  86  N. 
T.  S.  620. 

72.  A  power  of  attorney  concerning  a  sale 
of  land  cannot  be  recorded  in  a  county  where 
none  of  the  land  is  situated;  a  copy  of  the 
record  in  the  land  ofBce  of  such  a  county  is 
not  an  archive  of  the  office.  Wren  v.  How- 
land  [Tex.  Civ.  App.]  75  S.  W.  894.  In  Cal- 
ifornia, a  power  of  attorney  to  execute  a 
mortgage  must  be  recorded,  but  a  power  of 
attorney  to  release  a  mortgage  need  not  be 
fCiv.  Code,  §  2933].  Adams  v.  Hopkins  [Cal.] 
77  P.   712. 

73.  Gough  V.  Loomis  [Iowa]  99  N.  W. 
295. 

74.  Palmour  v.  Roper,  119  Ga.  10,  45  S.  E. 
790.  Wife's  agency  for  her  husband.  Martin 
V.  Cakes,  42  Misc.  201,  85  N.  Y.  S.  387.  Exist- 
ence of  agency  submitted  to  jury.  Cooper 
Wagon  &  Buggy  Co.  v.  Barnt  [Iowa]  98  N.  W. 
356.  Evidence  sufficient  to  carry  to  jury 
the  question  of  agency  in  collection  of  a 
riebt  for  lumber.  Southern  Pine  Lumber  Co. 
V.  Fries  [Neb.]  96  N.  W.  71.  Evidence  of 
subcontractor's  agency  to  purchase  on  cred- 
it of  the  contractor  sufficient  to  carry  the 
question  of  agency  to  jury.  Jewell  v.  Posey, 
119  Iowa,  ■412,  93  N.  W.  379.  W^here  a  con- 
tract was  within  apparent  authority  of  an 
agent  and  the  principal  received  the  benefit 
of  it,  the  question  of  agency  was  for  the 
jury.  Booth  &  Co.  v.  Bethel,  25  K.y.  L.  R. 
1747,  78  S.  W.  868.  Held,  that  question  wheth- 
er one  was  an  agent  for  the  letting  of  prem- 
ises should  have  been  submitted  to  the  jury. 
Crossley  v.  Kenny  [N.  .1.  Law]  58  A.  395. 
Evidence  as  to  agency  held  to  require  the 
submission  of  the  Issue  to  the  jury.  Brlttain 
V.  Westhall  [N.  C]  47  S.  E.  616.  Question  of 
agency  to  purchase  on  credit  of  a  subcon- 
tractor submitted  to  jury.  Jewell  v.  Posey, 
119  Iowa,  412,  93  N.  W.  379.  The  clerk  of 
a  hotel  directed  by  a  guest  to  forward  tele- 
grams received  to  him  is  the  agent  of  the 
guest  to  receive  messages.  Western  Union 
Tel.  Co.  V.  Barefoot  [Tex.]  76  S.  W.  914. 
An  arrangement  by  an  owner  with  a  land 
broker  that  the  latter  should  wire  the  owner 
when  he  procured  a  buyer  did  not  make 
the  telegraph  company  the  owner's  agent 
and  notice  of  a  purchaser  procured  was  not 
notice  to  the  owner  until  the  telegram  was 
received.  Johnson  Bros.  v.  Wright  [Iowa] 
99  N.  W.  103.  A  trust  deed  by  a  liquor  deal- 
er to  secure  payment  of  license,  under  which 
the  dealer  continues  to  manage  the  business, 
held  not  to  constitute  the  dealer  the  agent 
of  the  trustee,  so  as  to  make  the  latter  lia- 
ble for  the  dealer's  debts.  Massachusetts 
Breweries  Co.  v.  Hills  [Mass.]  70  N.  E.  1013. 
Held,  that  a  husband  who  fraudulently  in- 
duced his  wife  to  Join  in  a  trust  deed  was 
not  the  agent  of  the  bank  to  which  it  was 


given    so   as    to   charge    the    bank   with    the 
fraud.     Hyatt  v.  Zlon   [Va.]    48  S.  E.  1. 

75.  Lough  V.  John  Davis  Si  Co.  [Wash.]  77 
P.   732. 

76.  Whether  goods  were  bought  from  an- 
other as  principal  or  agent  cannot  be  submit- 
ted to  the  jury  where  the  evidence  shows 
agency  only.  New  Orleans  Coffee  Co.  v. 
Cady  [Neb.]  95  N.  W.  1017.  Where  the  evi- 
dence is  conclusive  that  the  principal  signed 
a  contract  making  another  his  agent,  that 
issue  cannot  be  left  to  the  Jury.  Common- 
wealth Title,  Ins.  &  Trust  Co.  v.  Dakko,  89 
Minn.  386,  94  N.  W.  1088.  Facts  set  out  in 
complaint  held  not  to  show  an  agency  and 
hence  plaintiff  could  not  sue  on  contract 
made  by  alleged  agent.  Mills  v.  Abbeville 
Southern    R.    Co.,    137    Ala.    505,    34    So.    815. 

77.  Construed  as  creating  relation  of  prin- 
cipal and  agent  for  sale  of  machines  In  cer- 
tain territory,  and  held  that  a  warranty  was 
not  a  part  of  such  contract.  Osborne  &  Co. 
V.  Josselyn  [Minn.]  99  N.  W.  890.  Contract 
between  wholesalers  and  retailers  of  machin- 
ery, whereby  title  to  goods  shipped  re- 
mained in  whoIesa.lers,  and  retailers  paid  a 
certain  price,  retaining  as  profits  what  they 
could  get  in  advance  of  that  price,  and  re- 
ceiving Ave  per  cent,  on  cash  remitted  with- 
in a  certain  time,  was  a  contract  of  agency. 
Com.  V.  Parlin  [Ky.]  80  S.  W.  791.  A  contract 
whereby  the  owner  delivered  certain  goods 
to  another,  retaining  title  in  himself,  the  one 
receiving  them  agreeing  to  turn  over  a  cer- 
tain portion  of  the  price  received,  is  a  con- 
tract of  agency,  not  a  conditional  sale.  Lance 
v.  Butler  [N.  C]  47  S.  B.  488.  An  agreement 
whereby  one  person  Is  to  purchase  land  for 
another  and  pay  advances  therefor  while  the 
other  is  to  pay  for  such  services  and  repay 
advances  is  a  contract  of  agency.  Jackson 
V.  Pleasanton,  101  Va.  282,  43  S.  B.  573. 
A  contract  whereby  a  locator  of  mining 
claims,  for  a  consideration  of  $1  and  money 
and  labor  to  be  expended  on  said  claims, 
sold  them  on  condition  that  the  plaintiff 
should  pay  to  the  locator  $45,000  and  one- 
eighth  of  any  amount  in  excess  of  that  figure, 
when  he  should  sell  the  mines,  each  party 
to  aid  the  other  in  the  negotiation  and  sale 
of  the  property,  held  to  be  a  naked  power 
of  attorney  to  sell,  revocable  at  will.  Taylor 
V.  Burns    [Ariz.]    76  P.   623. 

78.  Where  buggy  dealers  gave  notes  for 
goods  shipped,  and  agreed  to  hold  goods  on 
hand  and  proceeds  as  agents  for  the  seller 
until  all  obligations  were  paid,  the  contract 
was  construed  as  a  sale  and  not  an  agency. 
In  re  Carpenter,  125  F.  831.  An  agreement 
to  fill  orders  for  engines  secured  by  certain 
persons  at  certain  discounts,  and  to  refer  in- 
quiries for  engines  from  a  certain  locality  to 
such  persons,  is  not  a  contract  of  agency, 
but  merely  gives  rights  of  purchase  and  saie 
In  that  locality.  Russell  &  Co.  v.  McSwegan. 
84   N.   T.    S.   614. 
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from  the  surrounding  circumstances  and  situation  of  the  parties.'"  The  exclu- 
sive right  of  sale  in  certain  territorj'*"  may  properly  be  considered  as  a  condition 
subsequent  in  a  contract  of  sale.'^ 

Intermediaries.^- — A  mere  intermediary  is  not  an  agent,'*  and  cannot  be 
held  liable  as  such  when  the  capacity  in  which  he  acts  is  disclosed.'*  Dual  agen- 
cies are  void  only  when  the  fact  of  representation  of  both  parties  is  not  known  to 
each.'"  Where  ship  materials  are  left  with  an  agent  to  be  sold  and  he  uses  them 
in  building  a  vessel  of  which  he  is  also  agent,  the  owner  is  entitled  to  a  lien  on 
the  vessel." 

(§1)  C.  Implied  agency." — The  fact  of  agency  or  its  extent  may  be  pre- 
sumed" from  the  conduct  of  the  parties,"  or  their  usual  course  of  business,"' 
or  from  lapse  of  time,*^  so  as  to  protect  a  third  party  acting  in  good  faith  and 
with  reasonable  prudence.'^  The  presumption  does  not  arise  from  conduct  of 
the  parties  when  the  interests  of  the  alleged  principal  and  agent  are  adverse."' 


79.  Osborne  &  Co.  v.  Josselyn  [Minn.]  99 
N.    W.    890. 

80.  Sutton  V.  Baker  [Minn.]   97  N.  W.  420. 

81.  See  Sales,   1    Curr.  L.   1527. 

82.  See  1  Curr.  L.  44. 

83.  A  friend  of  an  agent  who  agreed  to 
send  the  principal  the  agent's  note  after 
surety  was  secured  and  to  vouch  for  its  gen- 
uineness In  completion  of  an  agreement  of 
the  agent  to  give  the  note  for  money  wrong- 
fully used  by  him  was  not  the  agent  of  the 
principal  so  as  to  bind  the  latter  with  knowl- 
edge of  false  representations  of  the  agent 
in  the  friend's  presence  to  secure  the  surety. 
Hardin  V.  Chenault,  25  Ky.  L.  R.  1083,  77  S. 
"W.  192.  An  insurance  agent  receiving  an 
application  and  taking  it  to  the  agent  of  an- 
other company,  who  writes  the  policy  and 
divides  the  commissions  with  him,  is  not 
an  agent  of  the  insurer  so  as  to  bind  the 
latter  by  knowledge  of  erroneous  recitals 
in  the  application.  Parrish  v.  Hosebud  Min. 
&  MiU.  Co.,   140   Cal.   635,   74   P.   312. 

84.  Klay  v.  Bank  of  Dallas  Center,  122 
Iowa,   506,   98  N.   "W.    315. 

85.  Red  Cypress  Lumber  Co.  v.  Perry,  118 
Ga.  876,  45  S.  E.  674.  Where  one  acts  as 
agent  for  both  parties  to  a  transaction,  all 
circumstances  connected  with  his  employ- 
ment by  each  must  be  communicated  to  the 
other  in  order  to  relieve  him  from  the  sus- 
picion of  Inconsistent  duties.  Jones  v.  Dra- 
per, 4  Ohio  C.  C.  (N.  S.)  105.  A  contract  for 
sale  of  land  by  an  agent  for  both  parties 
without  notice  to  the  seller  that  he  is  act- 
ing for  the  purchaser  is  against  public  policy. 
McClure  v.  Ullman,  102  Mo.  App.  697,  77  S. 
W.  325.  A  contract  for  exchange  of  property 
made  by  an  agent  is  not  enforceable  where 
the  agent  acted  for  both  parties  without 
knowledge  of  one.  Harper  v.  Fidler  [Mo. 
App.]   78  S.  W.  1034. 

8G.  Under  a  maritime  lien  statute  making 
a  builder,  contractor  or  person  in  charge  of 
construction  the  agent  of  the  owner,  for  pur- 
poses of  the  lien  law  [Pierce's  Code,  §  6077]. 
Callahan  v.  Aetna  Indemnity  Co.  [Wash.]  74 
P.   693. 

87.  See   1   Curr,   L.   45. 

88.  See  post,  p.  72.  Evidence  of  Agen- 
cy. Booker  v.  Booker,  208  111.  529,  70  N.  E. 
709. 

89.  An  administrator  who  persuaded  a  sis- 
ter of  the  decedent  to  allow  him  to  represent 
her   interests   In   the   estate   was   her   agent. 


strictly  accountable  for  her  share  in  the 
property.  Schneider  v.  Schneider  [Iowa]  98 
N.  W.  159.  Workman  had  express  authority 
to  receive  one  payment;  he  received  and  ac- 
counted for  a  second  without  authority. 
Autliority  to  accept  a  third  presumed  from 
acts  and  conduct  of  the  parties.  Grant 
v.  Humerick  [Iowa]  94  N.  W.  510.  Acts  of 
one  who  has  been  acting  as  business  agent 
of  a  corporation  with  its  knowledge  and 
without  consideration  will  bind  it;  he  was 
a  large  stockholder,  a  director,  and  member 
of  the  executive  committee,  and  was  recog- 
nized in  contracts  made  by  it  as  to  building 
operations.  Culver  v.  Pocono  Spring  Water 
Ice  Co.,  206  Pa.  481,  56  A.  29.  Where  a  wife 
is  known  to  be  a  principal,  and  credit  is 
given  her  for  goods  bought  by  her  husband, 
as  agent,  she  may  by  her  conduct  render  her- 
self liable  for  supplies  sold  him  while  in 
charge  of  her  plantation  [Code  1892,  §  2293]. 
Johnson  v.  Jones  [Miss.]  34  So.  83.  The  prin- 
cipal's assent  with  knowledge  to  assign- 
ment of  the  agency  is  an  acceptance  of  the 
assignee  as  agent.  Albany  Land  Co.  v. 
Rickel  [Ind.]  70  N.  B.  158.  Where  a  sur- 
viving husband  takes  possession  of  his  wife's 
estate  and  conducts  a  business  belonging 
thereto  without  authority,  and  opens  a  bank 
account  as  "agent,"  he  is  presumed  to  act 
as  agent  of  the  owners  of  the  estate.  Suc- 
cession of  Labat,  110  La.  986,  35  So.  257. 

90.  Authority  of  Insurance  agent  to  re- 
ceive premiums.  Globe  &  R.  Fire  Ins.  Co.  v. 
Robbins,  86  N.  Y.  3.  493.  Street  commissioner 
held  to  have  been  authorized  by  city  by  its 
course  of  dealing,  to  accept  assignments  of 
future  earnings  in  his  department.  La- 
moreux  v.  Morin  [N.  H]   64  A.   1023. 

91.  A  power  of  attorney  to  convey  land 
presumed  to  have  existed  at  the  time  of  the 
conveyance  in  1856,  when  the  former  owner, 
to  the  time  of  his  death  in  1899,  never  claimed 
it  or  paid  taxes.  Bean  v.  Bennett  [Tex. 
Civ.  App.]  80  S.  W.  662.  After  60  years,  au- 
thority of  an  assumed  agent  in  conveying 
land  will  be  presumed,  the  principal  never 
having  repudiated  the  act.  Tarvln  v.  Walk- 
er's Creek  &  Coal  &  Coke  Co.,  25  Ky.  L. 
R.   2246,   80   S.  W.   504. 

92.  Grant  v.  Humerick  [Iowa]  94  N.  W. 
510. 

93.  Where  the  relation  of  payee  and  mak- 
er of  promissory  note  exists  between  allesred 
principal  and  agent,  payment  to   the  maker 
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It  will  not  be  presumed  from  the  mere  existence  of  the  marital  relation,"*  though 
that  fact  may  go  to  the  jury  on  the  issue  of  agency."''  Once  the  agency  is  shown, 
the  relation  is  presumed  to  continue.""  See  also  a  special  article  in  this  number 
on  agency  implied  from  relation  of  parties.®' 

(§1)  D.  Evidence  of  agency. ^^ — Parol  evidence  is  admissible  to  prove  an 
agent's  authority,""  unless  in  writing.^  Neither  the  extent,^  nor  the  fact  of 
agency,  can  be  shown  by  declarations  or  admissions  of  the  alleged  agent,^  not 
brought  home  to  or  ratified  by  the  principal.*  But  it  is  not  error  to  admit 
declarations,^  or  other  testimony  by  the  agent,"  when  the  agency  has  already  been 
shown  or  is  admitted,  when  such  evidence  is  admitted  for  purposes  of  cor- 
roboration only,''  and  testimony  by  the  agent  as  to  previous  conduct  is  competent 
on  the  issue  of  due  care  by  a  person  dealing  with  him.'  Statements  and  declara- 
tions of  the  alleged  principal  are  evidence  of  the  most  satisfactory  character.' 
A  witness  may  testify  to  his  own  appointment  to  an  agency  or  the  appointment 
of  the  company  with  which  he  is  connected.'^"  Evidence  of  actual  transactions 
between  the  parties, '^^  or  tending  to  show  a  course  of  dealing,'''  or  letters  between 


by  a  surety  wIU  not  be  presumed  to  have 
been  for  the  payee  as  principal.  Judklns 
V.  Burr,  1  Neb.  Unoff.  267,  95  N.  W.   475. 

94.  Agency  of  the  husband  In  management 
of  the  wife's  separate  property.  Wagoner  v. 
SUva,   139   Cal.   559,   73   P.   433. 

95.  Brown  v.  Woodward,  76  Conn.  254,  53 
A.  112. 

96.  Where  a  tenant  was  not  notified  to 
pay  rent  to  any  other  than  the  landlord's 
janltress,  who  is  shown  to  have  had  author- 
ity to  talie  rent  "from  some  tenants  when 
they  first  moved  In,"  payment  to  the  Janl- 
tress  will  bind  the  landlord.  Gross  v.  Owen, 
86  N.  T.   S.   26'6. 

9T.     Post,  p.  101. 

98.  See   1  Curr.  L..  45. 

99.  Lough  V.  John  Davis  &  Co.  [Wash.] 
77   P.   732. 

1.  A  letter  of  appointment  submitted  to 
the  agent  for  alterations  and  by  him  re- 
turned to  the  principal  with  desired  changes, 
on  being  again  sent  to  the  agent,  is  the 
contract  and  cannot  be  changed  by  parol 
evidence  of  prior  negotiations.  Davis  v.  Fi- 
delity Fire  Ins.  Co.,  208  111.  375,  70  N.  B. 
359.  Lack  of  terms  as  to  duration  will  not 
make  a  written  contract  of  agency  so  uncer- 
tain as  to  admit  parol  evidence.    Id. 

2.  Grant  v.  Humerick  [Iowa]  94  N.  W.  510. 
Incompetent  to  show  authority  or  its  ex- 
tent. Walmsley  v.  Quigley  [C.  C.  A.]  129 
F.  583.  Error  to  admit  agent's  declarations 
that  he  was  state  agent,  other  evidence  tend- 
ing to  show  he  was  a  traveling  salesman 
with  limited  powers.  Aultman  &  Taylor 
Maeh.  Co.  v.  Cappleman  [Tex.  Civ.  App.] 
81  S.  W.  1243. 

3.  Burson  v.  Bogart  [Colo.  App.]  72  P. 
605;  Waters-Pierce  Oil  Co.  v.  Jackson  Junior 
Zinc  Co.,  98  Mo.  App.  324,  73  S.  W.  272; 
Dieckman  v.  Welrlch,  24  Ky.  L.  R.  2340,  73  S. 
W.  1119;  Tabet  v.  Powell  [Tex.  Civ.  App.]  78 
S.  W.  997;  Smith  v.  Browne,  133  N.  C.  365, 
43  S.  E.  915;  Dyer  v.  Winston  [Tex.  Civ.  App.] 
77  S.  W.  227;  Eastland  v.  Maney  [Tex.  Civ. 
App.]  81  S.  W.  574.  As  against  tlie  principal. 
Chiles  V.  Southern  R.  [S.  C]  48  S.  E.  252. 
Conversation  had  by  a  third  person  with  an 
alleged  agent  is  hearsay  and  inadmissible  on 
the  issue  of  agency.  Broadstreet  v.  Hall 
[Infl.    App.]    69   N.  B.    415.     Statements   of  a 


servant  in  absence  of  his  master  cannot  be 
admitted  to  show  that  a  tort  of  the  'servant 
was  committed  while  in  the  master's  busi- 
ness. Clark  V.  Folscroft,  67  Kan.  446,  73 
P.  86.  The  mere  statement  of  a  husband  that 
he  has  authority  to  pledge  his  wife's  prop- 
erty for  his  debt  Is  insuflJcient  to  prove  such 
authority.  Just  v.  State  Sav.  Bank  [Mich.] 
94   N.   W.    200. 

4.  Orange  Belt  R.  Co.  v.  Cox  [Fla.]  33  So. 
403;  Blanke  Tea  &  Coffee  Co.  v.  Rees  Print- 
ing Co.  [Neb.]  97  N.  W.  627;  Cooper  &  Co. 
V.  Sawyer,  31  Tex.  Civ.  App.  620,  73  S.  W. 
992. 

5.  Bay  City  Irr.  Co.  v.  Sweeney  [Tex.  Civ. 
App.]    81    S.   W.    546. 

6.  Union  Hosiery  Co.  v.  Hodgson  [N.  H.1 
57  A.    384. 

7.  On  the  question  whether  a  note  was 
given  in  consideration  of  a  promise  of  plain- 
tiff's agent  to  refrain  from  prosecution  of 
another  criminally,  the  agent  could  testify 
that  he  had  no  such  authority,  in  corrobora- 
tion of  other  testimony.  GilUland  v.  R.  G. 
Dun  &  Co.,  136  Ala.  327,  34  So.  25.  Testi- 
mony of  a  broker  that  he  acted  for  a  wife 
In  a  certain  transaction  is  admissible  in  an 
action  against  her  husband  on  a  contract 
made  by  her,  where  considered  only  on  other 
proof  that  she  was  his  agent.  Brown  v. 
Woodward,   76   Conn.   254,   53  A.   112. 

8.  Grant  v.  Humerick  [Iowa]  94  N.  W. 
510. 

9.  Evidence  held  sufficient  to  establish  a 
sales  agency.  Blanke  Tea  &  Coffee  Co.  v. 
Graham   [Neb.]    99   N.   W.   257. 

10.  A  general  passenger  agent  of  one 
railroad  may  testify  that  In  .sale  of  certain 
tickets  his  road  acted  as  the  agent  of  an- 
other. Chiles  V.  Southern  R.  [S.  C]  48  S.  E. 
252. 

11.  Brown  v.  Cone,  80  App.  Dlv.  413,  81 
N.  T.  S.  89.  Payment  of  commissions.  Slaugh- 
ter V.  Coke  County  [Tex.  Civ.  App.]  79  S.  W^. 
863.  A  contract  between  an  alleged  prin- 
cipal and  agent  was  admissible  on  the  is- 
sue of  agency  In  an  action  against  the  al- 
leged principal  to  recover  for  lumber  sold 
the  agent.  Brlttaln  v.  Westhall  [N.  C]  47 
S.  E.  616.  Where  a  contract  of  agency  for 
a  particular  purpose  was  a  continuing  one; 
a  limit  being  applied  only  to  the  terms  on 
which    the    agent    might     deal     with     third 
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the  parties,^"  tending  to  show  agency,  are  competent,  but  proof  of  general  repu- 
tation is  inadmissible.^* 

Proof  of  the  agency,  whether  express  or  implied,  must  be  clear  and  satisfac- 
tory in  order  to  bind  the  principal.^^  Cases  dealing  with  admissibility^^  or  suffi- 
ciency^' of  cTidence  as  to  agency  in  particular  instances  are  grouped  in  the  notes.^'' 


persons,  In  an  action  for  fraud  against  the 
agent,  negotiations  between  the  parties  may 
be  proved  to  show  existence  of  the  agency 
at  a  later  period.  Barbar  v.  Martin  [Neb.] 
93  N.  "W.  722. 

12.  Smith  V.  Bank  of  New  England  [N. 
H.]  54  A.  385.  Between  principal  and  agent, 
and  between  the  agent  and  third  persons. 
Standley  v.  Clay,  Robinson  &  Co.  [Neb.]  94 
N.  W.  140.  That  a  person  had  handled  plain- 
tiff's machines,  taking  notes  payable  to  plain- 
tiff In  settlement.  MoCormlck  Harvesting 
Mach.  Co.  V.  Lambert,  120  Iowa,  181,  94  N. 
W.  497.  Evidence  held  to  warrant  conclu- 
sion that  defendant  bought  goods  through 
an  agent.  Crosno  v.  Bowser  Mill.  Co.  [Mo. 
App.]    80  S.  "W.  275. 

13.  To  show  whether  a  manager  of  a  cor- 
poration was  the  agent  of  a  stockholder  to 
sell  stock.  Barbar  v.  Martin  [Neb.]  93  N. 
W.  722. 

14.  Dyer  v.  Winston  [Tex.  Civ.  App.]  77 
S.    W.     227. 

15.  Booker  v.  Booker,  208  111.  529,  70  N. 
B.  709.  '  Agency  of  a  husband  for  his  wife. 
Brown  v.  Daugherty,  120  F.  526.  An  agency 
alleged  in  a  pleading  and  not  denied  under 
oath  will  be  taken  as  proven.  Watkins  Land 
Mortg.  Co.  v.  Campbell  [Tex.  Civ.  App.]  81 
S.  "W.   560. 

16.  Agency  of  a  general  manager  of  a 
corporation  to  sell  stock  for  an  individual 
stockholder.  Barbar  v.  Martin  [Neb.]  93  N. 
W.  722.  Evidence  tending  to  prove  that  an 
attorney  was  acting  for  one  under  bond  and 
that  a  bondsman  had  confidence  in  him  is 
admissible  on  the  question  of  his  agency  for 
his  client  In  receiving  back  from  the  bonds- 
man money  deposited  as  security  by  the 
client  for  the  signature  on  the  bond.  Spor 
V.  Grau,  89  App.  Dlv.  365,  85  N.  T.  S.  876. 
Where  It  appeared  In  an  action  by  a  mort- 
gagee to  recover  a  balance  that  Insurance 
due  on  the  mortgaged  property  payable  to 
the  mortgagee  was  obtained  by  one  claiming 
to  be  his  agent  and  paid  by  him  to  the  mort- 
gagee In  part  without  Inquiry  from  the  lat- 
ter, a  receipt  for  the  insurance  signed  by 
the  agent  as  the  mortgagee's  attorney  and 
a  check  drawn  to  the  latter's  order,  pur- 
porting to  have  been  Indorsed  by  her  and 
the  assumed  agent  are  admissible  to  show 
the  assumed  agency  In  making  payment. 
Ballard  v.  Nye,  138  Cal.  588,  71  P.  156.  A 
certificate  under  seal,  executed  by  a  corpora- 
tion, reciting  that  one  who  signed  It  as 
president  was  president  and  that  certain 
persons  were  thereby  appointed  corporate 
agents  In  another  state  to  receive  process, 
is  admissible  to  show  the  position  of  the 
president  as  such.  Owyhee  Land  &  Irriga- 
tion  Co.   V.   Tautphas   [C.   C.   A.]    121   P.    343. 

17.  Evidence  held  Bufflclent  to  show 
agency  in  suit  for  commissions.  Albin  Co. 
V.  Kuttner,  25  Ky.  L.  R.  1100,  77  S.  W.  181. 
To  deliver  notes.  Barton  v.  Hughes,  117  Ga. 
867  45  S.  E.  232.  To  sell  timber.  Limestone 
Min.  &  Mfg.  Co.  V.  Lehman,  25  Ky.  L.  R.  703, 
76  S.  W.  328.  Receiving  payment  on  note. 
Cheshire    Provident    Inst.    v.    Vnndersrift.    1 


Neb.  Unoft.  339,  95  N.  W.  615.  To  show  that 
an  agent  for  sale  of  realty  acted  for  the  pur- 
chaser and  not  the  owner.  Callaway  v.  Wil- 
son, 141  Cal.  421,  74  P.  1035.  Authority  of 
agent  to  list  land  with  real  estate  agent  for 
sale  at  a  certain  net  price  to  the  principal. 
Jenkins  V.Dewey  [Iowa]  98  N.  W.  313.  Where 
principal  negotiations  for  a  contract  regard- 
ing live  stock  were  conducted  by  the  own- 
er's son,  representing  his  father,  who  testi- 
fied that  his  son  acted  for  him  more  than 
he  did  himself,  a  finding  of  the  agency  was 
justined.  Durfee  v.  Scale,  139  Cal.  60S,  73 
P.  435.  Return  of  goods,  on  abandonment 
of  a  contract  of  sale,  to  a  nephew  of  the 
seller,  who  had  charge  of  the  latter's  busi- 
ness just  before  the  transfer  and  from  whom 
the  purchaser  received  the  goods  shows  the 
nephew's  agency  for  the  seller,  so  that  re- 
delivery to  him  was  delivery  to  the  seller. 
Seattle  Brew.  &  Malt.  Co.  v.  Donofrio  [Wash.] 
74  P.  823.  Evidence  in  bankruptcy  proceed- 
ings showed  that  bankrupt  was  mere  agent 
of  assignors  to  forward  goods  not  their  fac- 
tor so  that  the  goods  were  not  assets  of  his 
estate.  Bills  v.  Sohliep  [C.  C.  A.]  127  F.  103. 
Evidence  showed  defendants  to  be  agents 
for  sale  of  land,  not  owners.  Jackson  v. 
McNatt  [Neb.]  93  N.  W.  425.  Evidence  suffi- 
cient to  show  son  not  authorized  to  sell  land 
for  his  parents.  Sherlock  v.  Van  Asseit 
[Wash.]  75  P.  639.  That  "agency"  did  not 
extend  to  certain  property,  for  which  defend- 
ant was  accountable.  Rose  v.  Durant,  86 
App.  Dlv.   623,   83  N.  T.  S.  503. 

Held  Insufficient:  To  show  agency  to  sell 
lands.  Darr  v.  Darrow,  120  Iowa,  29,  94  N. 
W.  245.  No  agency  to  receive  and  sell  goods. 
Chicago  Cottage  Organ  Co.  v.  Stone  [Ark.] 
73  S.  W.  392.  Agency  of  husband  of  one  of 
loint  owners  of  realty,  to  sell.  Warren  v. 
Goodwyn,  110  La.  198,  34  So.  411.  To  show 
authority  of  alleged  agent  to  make  a  loan 
for  plaintiff  to  defendant,  or  his  part  In  an 
usurious  agreement  of  the  plaintiff.  Hare 
V.  Winterer,  1  Neb.  UnofC.  864,  96  N.  W.  179. 
To  show  agency  to  receive  money  so  that  It 
could  be  recovered  from  the  payee  on  the 
money  counts  as  money  received  to  the  pay- 
or's use.  Rhode  v.  Marquis  [Mich.]  97  N.  W. 
53.  To  show  that  one  who  cut  trees  on  plain- 
tiff's land  was  defendant's  agent  under  rule 
that  declarations  of  the  agent  cannot  prove 
the  agency.  Therrell  v.  Ellis  [Miss.]  35  So. 
826.  To  show  agency  to  receive  payment  of 
mortgage  debt.  Thompson  v.  Buehler,  1 
Neb.  UnofE.  590,  95  N.  W.  854.  Correspond- 
ence as  giving  one  addressed  authority  to 
sell  lands  for  owner.  Riley  v.  Grant  [S.  D.] 
94  N.  W.  427.  Letter  from  husband  to  wife, 
giving  her  agency  did  not  give  her  authority 
to  agree  to  pay  a  penalty  for  failure  to  ful- 
fill a  sale  of  realty.  Michael  v.  Hoffstead 
[Neb.]  98  N.  W.  1078.  Evidence  to  show  ten- 
ant to  be  agent  of  landlord  or  render  declara- 
tions of  the  tenant  admissible  In  respect  to 
the  agency.  Burson  v.  Bogart  [Colo.  App.] 
72  P.  605. 

18.  Effect  of  certain  evidence  In  estab- 
lishing     agency.         An       execution       against 
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(§1)  E.  Estoppel  to  assert  or  deny  agency.^^— The  principal's  admission/" 
or  his  acquiescence  and  acceptance  of  benefits  from  the  agenf s  acts,-^  -will  estop 
him  to  deny  the  agency,  if  the  other  party  has  acted  in  reliance  on  the  acts  cre- 
ating the  estoppel.^^  Acceptance  by  the  principal  of  one  contract  of  an  unauthor- 
ized agent  will  not  estop  the  principal  from  denying  his  authority  to  make  a  similar 


"James  B.  Leps,  agent  for  A.  Co."  Is  against 
Leps  alone,  the  -words  "agent  for"  being 
merely  descriptive.  Armour  Packing  Co.  v. 
Lovell,  lis  Ga.  164,  44  S.  E.  990.  Assignment 
of  a  mortgage  by  a  general  corporate  officer, 
"With  corporate  seal  attached,  is  prima  facie 
evidence  of  his  authority.  Wilson  v.  Neti, 
1  Neb.  UnofE.  42,  95  N.  W.  502.  That  one  ad- 
dressed an  envelope  will  not  show  him  to 
be  bound  by  the  letter  contained  giving  au- 
thority to  an  agent  where  he  denies  knoTvl- 
edge  of  the  contents.  Darr  v.  Darrow,  120 
Iowa,  29,  94  N.  "W.  245.  A  power  of  attorney 
"to  release  a  mortgage  »  *  »  for  $40,- 
000"  does  not  make  the  payment  of  $40,000 
a  condition,  but  the  mention  of  that  sum  sim- 
ply describes  the  mortgage.  Adams  v.  Hop- 
kins [Cal.]  77  P.  712.  The  acceptance  by  one 
road  of  a  ticket  sold  by  another  Is  some  evi- 
dence that  the  latter  acted  as  the  agent  of 
the  former  in  the  sale.  Chiles  v.  Southern  R. 
[S.  C]  48  S.  E.  252.  Where  an  agent  signs  a 
memorandum  of  payment  for  realty  as  agent, 
describing  it  as  "belonging  to"  one  of  his  two 
principals,  the  words  were  part  of  the  descrip- 
tion and  did  not  limit  the  agency,  so  that 
the  two  owners  may  be  sued  as  principals 
of  the  one  mentioned.  Tobin  v.  Larkln,  183 
Mass.  389,  67  N.  E.  340.  Where  an  offer  to 
sell  machinery  was  made  to  G.  &  Co.  "(for 
the  N.  Umbrella  Co.)"  and  G.  &  Co.  and  oth- 
ers signed  the  acceptance,  such  signature 
bound  the  signers  personally  and  not  as 
agents  of  the  umbrella  company.  Gill  v. 
General  Elec.  Co.  [C.  C.  A.]  129  F.  349.  Evi- 
dence as  to  existence  of  undisclosed  prin- 
cipals liable  for  agent's  purchase  of  railroad 
propertv  at  mortgage  sale.  Ranger  v.  Thal- 
mann,  39  Misc.  420,  SO  N.  T.  S.  19.  That  an 
agent  was  a  del  credere  factor  cannot  be  in- 
ferred from  the  mere  fact  that  the  names 
of  customers  were  not  disclosed  to  the  prin- 
cipal. See  Factors,  1  Curr.  L.  1200.  Cush- 
man  v.  Snow  [Mass.]  71  N.  B.  529. 

19.  See  ■  1   Curr.   L.   47. 

20.  Where  the  principal  admits  that  ne- 
gotiations with  a  representative  were  with 
him,  and  that  a  valid  bond  was  delivered, 
he  cannot  deny  the  agency.  Stearns  v.  Shep- 
ard  &  M.  Lumber  Co.,  91  App,  Olv,  49,  86 
N.  T.  S.  391.  Where  an  exporter  made  a 
consular  declaration  that  his  consignee  was 
a  purchaser  and  recited  the  purchase  In  an 
invoice  accompanying  such  declaration  and 
the  goods  were  entered  in  the  custom  house 
in  the  consignee's  name,  the  exporter  was 
estopped  to  assert,  as  against  a  purchaser 
from  the  consignee,  in  reliance  on  the  cus- 
tom house  title  and  consular  declaration,  that 
the  latter  was  only  his  agent;  the  estoppel 
extended  to  the  consignee's  agent  acting  un- 
der the  exporter's  orders.  Simar  v.  Shea, 
89  App.  Div.  84,  85  N.  T.  S.  457.  Jhe  brother 
of  the  owner  of  stock  pledged  it  as  security 
for  his  debt,  and  when  notified  by  the  cor- 
poration, the  owner  said  It  was  all  right. 
The  stock  was  sold  to  a  bona  fide  purchaser 
to  satisfy  the  debt.  Held,  the  owner  was  es- 
topped to  deny  his  brother's  agency  [Civ. 
Code  (ostensible  agency)   §§   2307,  2317,  3515, 


3519],  Dover  v.  Pittsburg  OH  Co..  [Cal.]  77 
P.  405.  Admission  by  the  legal  owner  of 
land  that  he  verbally  authorized  another  tn 
sell  amounts  to  an  estoppel  in  favor  of  one 
claiming  under  the  person  given  such  author- 
ity. Northington  v.  Granade,  118  Ga.  584,  45 
S.    E.    447. 

31.  Acceptance  of  benefits.  Rosenthal  v. 
Hasberg,  84  N.  Y.  S.  290.  Where  a  contract 
of  agency  held  by  a  Arm  was  assigned  to 
one  member  who  continued  the  business,  ac- 
quiescence of  the  principal  in  his  acts  and 
acceptance  of  the  benefits,  ratified  the  as- 
signment. Albany  Land  Co.  v.  Rickel  [Ind.j 
70  N.  B.  158,  Acceptance  of  payments  on 
drafts  and  acquiescence  for  several  years 
will  prevent  one  of  two  payees  from  ques- 
tioning the  authority  of  the  other  to  in- 
dorse the  drafts  as  against  the  bank  pay- 
ing them.  Allen  v.  Corn  Exch.  Bank,  87  App. 
Div.  335,  84  N.  T.  S.  1001.  Acceptance  of 
benefits  under  and  repeated  recognition  by 
a  corporation  by  payment  of  consideration 
will  estop  the  corporation  to  deny  authority 
of  Its  president  to  execute  the  contract  after 
full  performance  by  the  other  party.  Owyhee 
Land  &  Irr.  Co.  v.  Tautphas  [G.  C.  A.]  121 
F.-  343,  Where  corporate  officers  and  stbck- 
holders  had  knowledge  of  the  terms  and  con- 
sideration of  a  deed  executed  by  officers  of 
the  corporation  for  many  years  and  ac- 
quiesced In  the  act,  they  were  estopped  to 
deny  the  authority  of  the  officers  to  execute 
the  deed.  West  Seattle  Land  &  Imp.  Co.  v. 
Novelty  Mill  Co.,  31  Wash,  435,  72  P,  69, 
One  suing  a  carrier  in  tort  for  damages  to 
live  stock  from  negligence  in  shipment  may 
=ihow  that  delivery  to  the  carrier  by  him 
was  made  through  his  agent,  though  the 
agency  was  not  disclosed  when  the  contract 
was  made;  but  the  predication  of  his  action 
on  the  agency  will  bind  him  by  the  terms 
of  carriage  made  by  the  agent  regardless 
if  the  question  of  authority.  Central  of 
Georgia  Ry.  Co.  v.  Jamea,  117  Ga.  832,  45 
3.  E.  223. 

22.  That  a  husband  has  been  doing  busi- 
ness In  his  wife's  name  and  handling  her 
money  without  her  objection  will  not  raise 
an  estoppel  against  her  in  favor  of  one 
without  knowledge  of  such  facts  or  who 
did  not  act  on  faith  of  the  husband's  general 
agency.  Brown  v.  Daugherty,  120  F.  526. 
That  a  city  and  Federal  license  as  a  whole- 
sale liquor  dealer  had  been  issued  in  name 
of  a  principal  will  not  estop  him  from  deny- 
ing the  authority  of  an  agent  employed  to 
buy  and  sell  beer,  to  buy  whisky  on  his 
credit,  where  the  seller  never  saw  the  li- 
cense and  sold  part  of  the  goods  before  the 
government  license  was  Issued.  Action  for 
price.  Hackett  v.  Van  Prank  [Mo.  App.]  79 
S.  W.  1013. 

Bvldence  of  estoppel:  SuflJcienoy  and  ad- 
missibility of  evidence  to  carry  to  the  jury 
the  question  of  estoppel  of  an  alleged  prin- 
cipal to  deny  authority  of  agent  to  purchase 
on  his  credit.  Hackett  v.  Van  Frank  [Mo. 
App.]  79  S.  W.  1013. 


3  Cur.  Law. 
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subsequent  contract."'  The  principal  may  be  estopped  to  deny  a  subagency  by 
acts  of  his  general  agent"*  if  such  acts  are  brought  home  to  him."°  The  agent,  in 
like  manner,  may  be  estopped  by  his  own  acts  from  denying  his  representative 
capacity."" 

(§  1)  F.  Termination  of  relation.^'' — An  agency  for  an  indefinite  time  is 
terminable  at  will.-'  If  the  contract  of  agency  be  for  a  fixed  period,""  or  the 
agency  be  coupled  with  an  interest,*"  it  is  revocable,  but  the  principal  vrill  be 
liable  for  the  damages  caused  by  wrongful  revocation.'^  In  this  sense  an  agency 
coupled  with  an  interest  given  for  a  valuable  consideration  or  as  part  of  a  se- 
curity is  called  irrevocable.'"  While  it  is  the  general  rule  of  law  that  the  death 
of  the  principal  revokes  the  agency,  when, not  coupled  with  an  interest,''  this  rule 
is  held  not  to  apply  as  against  those  dealing  in  good  faith  with  the  agent,  with- 
out knowledge  of  such  revocation  and  within  the  scope  of  his  actual  and  ostensi- 
ble authority.'*  Commission  or  reward  to  be  given  an  agent  for  his  services  does 
not  alone  make  his  employment  an  agency  coupled  with  an  interest.'"  Violation 
of  his  contract,"  or  disregard  of  instructions"  by  the  agent,  is  sufficient  ground 
for  his  discharge  by  the  principal.     The  withdrawal"  or  disposal'"  of  the  sub- 


23.  Purchase  of  lumber  by  one  falsely 
pretending  to  act  as  agent.  Owens  v.  Hughes 
[Tex.    Civ.    App.]    71    S.    W.    783.  ' 

34.  Where  a  general  agent  accepted  a 
bond  by  advancements  made  under  it,  his 
principal  could  not  deny  the  authority  of  a 
subordinate  agent  to  execute  it.  Pacific  Nat, 
Bank  v.  Aetna  Indemnity  Co.  [Wash.]  74  P. 
590. 

25.  That  barrels  of  whisky  In  an  alleged 
principal's  name  were  found  in  his  warehouse 
will  not  estop  him  from  denying,  in  an  ac- 
tion for  the  price  of  whisky,  that  the  agent 
had  authority  to  purchase.  Hackett  v.  Van 
Frank  [Mo.  App.]  79  S.  W.  1013 

26.  One  who  has  conveyed  land  as  attor- 
ney in  fact  of  another  is  estopped  from 
denying  the  agency.  Wnltovs  v.  Brni'  [Tex. 
Civ.  A.ppO  70  S.  W.  443.  Where  an  agent  has 
held  possession  of  personalty  for  three  ye.ars 
In  such  capacity  for  his  principal  to  whom 
it  was  sold,  he  cannot  claim  it  as  his  own 
on  the  ground  that  the  sale  was  in  further- 
ance of  restraint  of  trade  pr  void  as  against 
public  policy,  he  being  estopped  to  deny  the 
title  of  his  principal.  Gilbert  v.  American 
Surety  Co.  [C.  C.  A.]  121  F.  499.  The  same 
rule  applies  to  corporate  officers  wlio  have 
managed  property  of  the  corporation  as  Its 
agents  after  their  discharge  as  managers. 
Star  Brewery  v.  United  Breweries  Co.  [C.  C. 
A.I  121  F.  713. 

27.  See   1    Curr.   L.    47. 

2S.  New  York  agent  for  sale  of  Texas 
products  on  commission.  Outerbridge  v. 
Campbell,  87  App.  Dlv.  597,  84  N.  Y.  S.  B37. 
An  agency  for  sale  of  a  ranch.  Loving  Co. 
V.  Hesperian  Cattle  Co.,  176  Mo.  330,  75  S.  W. 
1095.  There  was  no  exclusive  agency;  plaln- 
tift  or  any  one  else  could  find  purchaser  be- 
fore a  certain  date;  agency  revocable.  Milli- 
gan  V.  Owen  [Iowa]  98  N.  W.  792.  Though 
a  letter  appointing  an  agent  for  an  insur- 
ance company  stated  that  the  object  was  to 
make  a  permanent  agency  and  expressed 
a  hope  that  relations  would  be  of  long  dura- 
tion, the  agency  might  be  terminated  at 
will  of  either  party.  Davis  v.  Fidelity  Fire 
Ins.  Co.,  208  111.    375,  70  N.  B.  359. 

29.  Rowan  &  Co.  v.  Hull  [tV.  Va.]  47  S. 
E.    92. 


30.  Milligan  v.  Owen  [Iowa]  98  N.  W. 
792:   Miller  v.  Home  Ins.  Co.   [N.  J.  Law]  58 

A.  98. 

31.  Milligan  V.  Owen  [Iowa]  98  N.  W. 
792;  Rowan  &  Co.  v.  Hull  [W.  Va.]  47  S.  E. 
92. 

32.  Insurance  broker  holding  a  policy  as 
security  for  premium  advanced  and  given 
certain  powers  In  reference  thereto  is  an 
agent  witli  an  interest.  Miller  v.  Hom"?  Ins. 
Co.  [N.  J.  Law]  58  A.  98.  A  power  of  attor- 
ney is  revocable  at  will  of  the  principal  when 
not  coupled  v/ith  an  interest,  or  based  on  a 
consideration,  or  where  It  Is  part  of  a  se- 
curity, in  which  cases  It  cannot  be  revoked 
regardless  of  its  terms  as  to  revocation. 
Buffalo  Land  &  Exploration  Co.  v.  Strong 
[Minn.]    97  N.  W.   575. 

.'!3.  Brown  v.  Skotland  [N.  D.]  97  N.  W. 
543. 

34.  Conduct  of  administrator  held  to  have 
estopped  the  heirs  and  representatives  of 
a  deceased  to  set  up  a  revocation  of  an 
agency  by  death.  Melnhardt  v,  Newman 
[Neb.]   99  N.  W.  261. 

3.-5.     Rowan   &   Co.  v.   Hull    [W.  Va.]    47    S. 

B.  92. 

36.  Discharge  of  sales  agent  for  breach 
of  condition  In  contract  of  employment  that 
he  would  not  assr  elate  with  women  of  bad 
repute.  Gorld  v.  Magnolia  Metal  Co.,  207 
111.    172,    69    N.    E.    896. 

37.  Failure  to  carry  out  instructions  mere- 
ly because  he  thought  the  acts  unnecessarv 
or  of  no  avail.  Shute  v,  McVitie  [Tex.  Civ. 
App.]  72  S.  W.  433. 

38.  Agency  to  sell  ranch  revoked  by  let- 
ters withdrawing  property  from  market. 
Loving  Co.  V.  Hesperian  Cattle  Co.,  176  Mo. 
330,  75  S.  W.  1095.  Where  the  principal,  who 
has  delivered  money  to  an  agent  for  a  cer- 
tain purpose,  demanded  Its  return  before  It 
v/as  applied,  the  demand  revoked  the  agenf'i 
authority.  Flaherty  v.  O'Connor,  24  R.  I. 
587.    54    A.    376. 

39.  Sale  of  land  by  the  principal,  who 
had  reserved  that  ri?rht,  revokes  the  author- 
ity of  the  broker  with  whom  the  land  was 
listed.  Johnson  Bros.  v.  Wright  [lowal  99 
N.  W.  103;  White  v.  Benton,  121  Iowa,  3S4, 
96   N.    W.    876. 
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ject  of  the  agency  by  the  principal  revokes  the  agency,  and  the  record  of  a  deed 
given  by  the  principal  is  notice  to  an  agent  and  persons  dealing  with  him  that 
the  power  to  sell  has  been  revoked.*"  An,  agency  ceases  with  the  death  of  the 
agent.*^ 

§  3.  Rights  and  liabilities  of  principal  as  to  third  persons.*'^  A.  Actual  or 
implied  authority  to  hind  principal.*^ — An  agent  has  no  implied  authority  to  ap- 
point sTibagents  or  delegate  his  powers**  without  his  principal's  consent.  A  gen- 
eral agent  of  a  corporation  may  employ  a  subagent.*' 

The  principal  cannot  repudiate  acts  within  the  agent's  authority,*"  even 
though  done  without  his  knowledge.*'  The  extent  of  an  agent's  authority,  under 
power  conferred,  is  a  question  of  law,*'  but  when  the  authority  is  not  in  writing, 
its  extent  may  be  a  question  of  fact,*"  as  when  the  evidence  is  conflicting.^"  When 
an  agent  acts  under  special  authority  conferred  by  a  formal  instrument,  his  pow- 
ers must  be  ascertained  from  the  instrument  itself,"^  which  will  be  strictly  con- 
strued,"^ and  if  capable  of  two  constructions,  will  be  construed  most  favorably 
to  one  dealing  with  the  agent.°°  An  express  limitation  of  a  special  power  will 
control  over  general  powers  ■  conferred  in  a  power  of  attorney.^*  One  of  three 
persons  appointed  attorneys  in  fact  by  a  power  of  attorney  may  act  for  the  prin- 
cipal if  the  power  contains  no  provision  requiring  joint  action.'"'  The  principal 
is  bound  by  the  apparent  and  visible  interpretation  which  he  has  put  upon  the 


40.  Donnan  v.  Adams,  30  Tex.  Civ.  App. 
616,  71  S.  W.  580. 

41.  Bristol  Sav.  Bank  v.  Jlolley  [Conn.] 
58  A.    691. 

42.  Liability  on'  agent's  bonds,  see  In- 
demnity,   2  Curr.   L.    298. 

43.  See   1   Curr.   D.  48. 

44.  People's  Bank  of  Pratt  v.  Frlck  Co. 
[Okl.]  73  P.  949.  And  see  1  Curr.  L.  47.  That 
the  seller  of  lumber  used  reasonable  care 
in  selecting  persons  to  Inspect  the  lumber, 
on  disagreement  as  to  reduction  for  defects 
discovered  on  delivery  to  the  purchaser's 
customers,  will  not  bind  the  purchaser, 
though  he  had  appointed  the  seller  his  agent 
to  settle.  Williamson  v.  North  Pao.  Lumber 
Co.,    43   Or.    337,    73   P.    7. 

A  special  agent  to  inspect  lumber  cannot 
delegate  his  authority.  Campbellsvllle  Lum- 
ber Co.  v.'  Spotswood,  24  Ky.  L.  R.  2430,  74 
S.  W.  235. 

An  executrix  cannot  delegate  to  her  agent 
to  buy  land,  discretion  as  to  the  terms  of 
sale  or  as  to  the  amount  of  commission  to 
be  paid  subagents;  she  may  authorize  em- 
ployment of  the  subagent  at  a  commission 
■  fixed  by  her.  Dyer  v.  Winston  [Tex.  Civ. 
App.]    77   S.   W.   227. 

45.  Where  a  director  of  a  corporation  ■wa.s 
employed  to  manage  its  stores  by  a  vote 
of  directors,  who  also  authorized  a  sale  of 
realty  through  him,  a  vote  of  directors  was 
not  necessary  to  his  employment  of  brokers 
to  eflEect  the  sale,  the  president  testifying 
that  no  formal  .votes  were  made  as  to  busi- 
ness done  by  the  managers.  Henderson  v. 
Raymond  Syndicate,  183  Mass.  443,  67  N. 
E.    427. 

46.  A  contract  made  and  completely  exe- 
cuted by  an  agent  on  Sunday  within  his 
authority  cannot  be  repudiated  by  the  prin- 
cipal as  without  such  authority.  Rickards 
V.  Rickards  [Md.]  56  A.  397.  Waiver  of  a 
croT)  lien  by  the  landlord's  agent  with  actual 
authority    will    bind    the     principal,  though 


without  consideration.     Wimp  v.  Early  [Mo. 
App.]    78    S.    W.    343. 

47.  Authority  of  Insurance  agent  to  deny 
liability  on  policy.  Indian  River  State  Bank 
V.   Hartford   Fire  Ins.   Co.    [Fla,]   35   So.    228. 

48.  Anderson  v.  Adams,  43  Or.  621,  74  P. 
215. 

40.  Evidence  sufficient  to  carry  to  the 
jury  the  question  of  an  agent's  authority 
to  rescind  a  sale.  Osborne  &  Co.  v.  Rlngland 
&  Co.,  122  Iowa,  329,  98  N.  W.  116.  Whether 
an  agent  is  authorized  by  a  bank  depositor 
to  settle  with  a  correspondent  and  whether 
the  settlement  Included  a  deposit  withdrawn 
by  the  latter.  Heath  v.  New  Bedford  Safe 
Deposit  &  Trust  Co.  [Mass.]  69  N.  B.  215. 
Question  of  selling  agent's  authority  to  ac- 
cept something  besides  money  properly  sub- 
mitted to  jury,  there  being  some  evi- 
dence to  support  It.  New  Orleans  Coffee  Co. 
V.  Cady   [Neb.]    95  N.  W.  1017. 

50.  Palmour  v.  Roper,  119  Ga.  10,  45  S. 
E.  790.  Where  evidence  as  to  an  agent's  au- 
thority to  make  a  contract  did  not  justify 
one  inference  only.  Its  existence  is  a  ques- 
tion of  fact.  Parr  v.  Northern  Electrical 
Mfg.   Co.,   117  Wis.    278,    93  N.  W.   1099. 

51.  Power  of  attorney  for  sale  of  land 
providing  for  giving  of  notes  payable  In 
one,  two  and  three  years,  did  not  author- 
ize agent  to  make  contract  permitting  pay- 
ment of  notes  at  option  of  purchaser,  and 
such  contract  did  not  bind  principal.  Henry 
V.  Lane  [C.  C.  A.]   128  P.   243. 

52.  Letter  of  attorney  to  execute  oil  lease 
will  not  be  extended  to  include  authority  to 
recognize  an  outstanding  title  by  a  third 
person.  MacDonald  v.  O'Neil,  21  Pa.  Super. 
Ct.    364. 

63.  Osborne  &  Co.  v.  Rlngland  &  Co. 
[Iowa]  98  N.  W.  116. 

54.  First  Nat.  Bank  v.  Klrkby  [Fla.]  32 
So.    881. 

65.  U.  S.  Fidelity  &  Guaranty  Co.  ▼.  Bt- 
tenhelnier  [Neb.]  99  N.  W.  652. 
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written  authority."'  When  the  agent's  powers  are  not  conferred  by  a  writing, 
they  must  be  ascertained  from  the  scope  and  character  of  the  business  which  he 
is  authorized  to  transact,"'  but  cannot  include  illegal  acts."'  Implied  powers 
may  arise  from  a  course  of  dealing"'  or  conduct  of  the  parties,'"  who  may  be  es- 
topped to  deny  that  an  act  was  without  the  authority  of  the  agent.'^  Implied 
agency  of  a  wife  to  purchase  necessaries  does  not  extend  to  articles  not  necessary 
to  the  household.'^  Third  persons  may  rely  on  the  principal's  statements  as  to 
the  agent's  authority."  Under  a  statute  requiring  signature  of  the  writing  by 
the  party  to  be  charged,  a  signature  by  his  agent  is  insufficient.'*  Termination 
of  the  agency  terminates  the  authority,'"  except  as  to  third  persons  without  no- 
tice." 

Declarations  or  admissions  of  the  agent  made  without  authority,"  or  as  to 
matters  outside  the  scope  of  his  authority,"  or  after  termination  of  the  agency,'" 


Be.  Osborne  &  Co.  v.  Hlngland  &  Co.,  122 
Iowa,  329,  98  N.  "W.  116. 

57.  Whether  agents  of  an  Indemnity  com- 
pany ■who  took  shipbuilding  plant  to  finish 
a  contract  on  default  of  the  builder  had  pow- 
er to  borrow  money  to  complete  It,  held  to 
be  for  the  jury.  Ladd  v.  Aetna  Indemnity 
Co.,  128  F.  298.  Authority  to  borrow  money 
must  be  expressly  given  or  necessarily  im- 
plied from  the  nature  of  the  agent's  duties. 
Held,  that  an  employe  of  a  state  Insurance 
agent  termed  a  "cashier,"  had  no  Implied 
authority  to  Indorse  and  discount  drafts  for 
his  principal.  Exchange  Bank  v.  Thrower, 
118  Ga.  433,  45  S.  E.  316.  Where  a  clerk  had 
admitted  authority  to  act  as  agent  for  his 
employers  in  chartering  vessels  for  their 
trade.  If  he  did  not  make  known  to  third 
persons  with  whom  he  was  dealing  that  he 
was  not  acting  for  his  employers  in  sign- 
ing a  memorandum  of  charter  at  their  place 
of  business  in  his  own  name,  they  are  bound. 
Ralney  v.  Potter  IC.  C.  A.]  120  P.  651. 

58.  The  agent  of  the  owner  of  premises  is 
not  presumed  to  have  authority  to  lease  for 
an  illegal  purpose.  Stover  v.  Flower,  120 
iowa,    514,    94    N.   W.    1100. 

69.  Authority  of  corporate  agents  to  con- 
tract. Smith  V.  Bank  of  New  England  [N.  H.] 
54  A.  385.  The  course  of  dealing  between 
the  principal  and  his  agent  may  be  shown 
on  the  issue  of  his  general  agency  to  repre- 
sent the  principal  as  to  sales.  Continental 
Tobacco  Co.  v.  Campbell,  25  Ky.  L.  R.  569, 
76  S.  W.  125.  A  corporation  cannot  be  bound 
by  acts  of  agents  or  officers  without  express 
authority  or  such  a  course  of  dealing  ,js.s  to 
clearly  Imply  authority.  The  directors  only 
can  otherwise  bind  the  corporation.  Brad- 
ford Belting  Co.  v.  Gibson,  68  Ohio  St.  442, 
6T  N.  E.'888. 

60.  A  finding  that  an  agent  for  a  nonresi- 
dent owner  of  rented  property  had  author- 
ity to  repair  held  sustained  by  the  evidence. 
TJough  V.  John  Davis  &  Co.  [Wash.]  77  P. 
732 

61.  A  principal  who  knows  the  terms  of 
a  contract  made  by  his  agent,  and  accepts 
and  performs  it.  is  estopped  to  object  on 
any  grounds  that  might  arise  from  lack  of 
knowledge.  Hale  Elevator  Co.  v.  Hale,  201 
111.  131,  66  N.  E.  249.  Where  an  agent  agreed 
to  replace  a  machine  or  return  notes  and 
cash  paid  on  the  price,  if  It  was  not  as  war- 
ranted, and  the  principal  knew  of  the  agent  s 
agreement,  and  received  and  kept  a  payment 
on  the  price,  the  principal  was  estopped  to 
deny   the   agent's  authority  to  make   such   a 


contract.      Kenney    Co.    v.    Anderson     [Ky.] 
81  S.  W.  663> 

62.  As  jewelry.  McBrlde  v.  Adams,  84  N. 
T.  S.   1060. 

63.  Restrictions  on  an  agent's  authority 
will  not  limit  the  principal's  liability  for 
the  agent's  acts  where  the  principal  repre- 
sented that  the  agent  had  greater  author- 
ity. Phipps  V.  Mallory  Commission  Co.  [Mo. 
App.]   78  S.  W.  1097. 

64.  Gen.  St.  p.  1976,  §  10.  De  Raismes  v. 
De  Raismes  [N.  J.  Law]  66  A.  170. 

65.  To  render  rescission  of  a  sale  Con- 
ducted wholly  through  an  agent  effectual,  the 
latter  must  acquiesce  therein  while  still  rep- 
resenting his  principal.  Parsons  Band  Cut- 
ter &  Self  Feeder  Co.  v.  Malllnger,  122  Iowa, 
703,    98   N.   W.   580. 

66.  One  in  the  habit  of  dealing  with  an 
agent  may  deal  with  him  after  revocation 
of  the  agency  and  bind  the  principal  where 
he  has  no  knowledge  of  such  revocation. 
Grasselli  Chemical  Co.  v.  Biddle  Purchasing 
Co.,  22  Pa.  Super.  Ct.  426.  A  principal  is 
liable  for  goods  bought  by  his  agent,  after 
termination  of  the  relation,  from  one  who 
had  been  dealing  through  the  agent  and  had 
no  knowledge  of  the  revocation  of  the  agen- 
cy. Waters-Pierce  Oil  Co.  v.  Jackson  Junior 
Zinc.    Co.,  98  Mo.  App.  324,  73  S.  W.   272. 

67.  Declarations  of  a  husband  as  to  own- 
ership of  cattle  claimed  by  his  wife  as  sepa- 
rate property  are  not  binding  on  her  in  her 
absence.  Word  v.  Kennon  [Tex.  Civ.  App.] 
75  S.  W.  365.  Evidence  of  declarations  of 
a  husband  are  inadmissible  in  an  action 
against  his  wife  to  reform  a  deed  given  her, 
where  made  long  after  conveyance  and  his 
authority  to  speak  for  her  does  not  appear. 
Montgomery  v.  Mann,  120  Iowa,  609,  94  N. 
W.  1109.  Statements  of  agent  as  creating 
trust  in  land  bought  by  him  for  the  princi- 
pal. New  York  University  v.  Loomis  Labor- 
atory [N.  Y.]  70  N.  E.  413.  Conversations 
with  ■  an  agent  cannot  be  given  as  aerainsr. 
the  principal  in  an  action  by  him  for  breach 
of  contract,  where  the  agent  had  no  author- 
ity as  to  the  contract  and  Tva.s  not  present 
when  It  was  made.  Wallingford  v.  Aitkins, 
24  Ky.  L.  R.  1995,  72  S.  W.  794.  An  adver- 
tisement inserted  in  a  newspaper  by  an  agent 
is  inadmissible  against  the  principal  when  it 
does  not  appear  that  the  publication  was  au- 
thorized or  ratified.  National  Bldg.  Ass'n 
V.  Quin   [Ga.]    47  S.  E.  962. 

68.  Wimmer  v.  Metropolitan  St.  R.  Co.. 
86  N.  Y.  S.  1052.  Corporate  agent.  Harper 
V.   Western  Union  Tel.  Co.,   92  Mo.  App.   304. 
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do  not  bind  the  principal,  but  declarations  and  admissions  witMn  the  scope,  of 
the  agent's  authority  are  binding.'" 

Evidence  and  proofs.'''^ — The  admissions  or  declarations  of  the  agent  are  re- 
ceived in  evidence  against  the  principal,  not  as  admissions  or  declarations  mere- 
ly, but  as  parts  of  the  res  gestae,'^  and  only  such  as  accompany  the  transaction 
in  vrhich  the  agent  acted  can  be  proved."*  Declarations  of  the  alleged  agent  are 
inadmissible  to  show  the  extent  of  his  authority,'*  but  a  general  agent  of  a 


The  principal  Is  bound  only  by  acts  and 
declarations  of  his  agrent  as  to  matters  with- 
in the  scope  of  his  general  employment  or' 
specially  Intrusted  to  him.  Huebner  v.  Erie 
R.  Co.,  69  N.  J.  Law,  327,  55  A.  273.  State- 
ments of  corporate  officers  that  the  corpora- 
tion had  agreed  to  pay  obligations  of  an- 
other corporation  whose  assets  it  took  over 
cannot  be  shown  to  prove  the  agreement, 
there  being  no  evidence,  of  authority.  Cen- 
tral Blec.  Co.  V.  Sprague  Elec.  Co.  tC.  C.  A.] 
120  F.  925.  The  superintendent  of  a  prune 
ranch,  whose  duties  are  general  management 
and  preparation  of  the  fruit  for  market, 
but  who  cannot  sell,  cannot  bind  his  em- 
ployer by  admissions  as  to  the  condition  of 
fruit  sold  [Clv.  Code,  S  2295  and  §  1870.  subd. 
5].  Peterson  Bros.  v.  Mineral  King  Fruit 
Co.,  140  Cal.  624,  74  P.  162.  The  hired  man- 
ager of  a  hotel  cannot  bind  his  employer  by 
admissions  concerning  a  trespass  by  a  serv- 
ant on  a  guest  after  its  commission.  Clancy 
V,  Barket-  [Neb.]   98  N.  "W.   440. 

60.  Admissions  of  an  agent,  made  two  or 
three  weeks  after  termination  of.  the  agency, 
as  to  a  transaction,  are  inadmissible  to 
prove  it.  Small  v.  McGovern,  117  Wis. 
608,  94  N.  W.  651.  Statements  of  an 
agent  after  termination  of  the  relation 
will  not  bind  the  principal  whert  che  person 
to  whom  they  were  made  knew  the  agency 
had  terminated.  Hill  Bros.  v.  Bank  of  Sene- 
ca,   100    Mo.   App.    230,    73    S.    W.    307. 

70.  Tabet  v.  Powell  [Tex.  Clv.  App.]  78  S. 
W.  997.  Sufficiency  of  evidence  of  authority. 
Hill  Bros.  v.  Bank  of  Seneca,  100  Mo.  App. 
230,  73  S.  W.  307.  Admissions  and  represen- 
tations of  a  corporate  agent,  acting  within 
the  scope  of  his  authority,  as  to  matters  in 
his  care,  will  bind  the  corporation.  White 
Hall  Co.  V.  Hall  [Va.]  46  S.  B.  290.  Man- 
agers and  solicitors  of  packing  houses  to 
transact  all  their  business  of  selling  In  the 
state  may  bind  their  princpals  by  state- 
ments while  engaged  in  making  a  combi- 
nation to  control  prices,  so  that  such  state- 
ments may  be  shown  In  quo  warranto  pro- 
ceedings for  violation  of  their  corporate  priv- 
ileges [Rev.  St.  1899,  §§  8965,  8966].  State 
v.  Armour  Packing  Co.,  173  Mo.  356,  73  S.  W. 
046.  Declarations  of  an  attorney's  son,  em- 
ployed as  a  clerk  In  his  office  in  actual  charge 
of  collection  of  an  account,  and  who  drew 
attachment  papers  afterward  filed  with  the 
attorney's  approval,  are  admissible  against 
the  client  in  a  suit  for  wrongful  attachment. 
Lord,  Owen  &  Co.  v.  Wood,  120  Iowa,  303,  94 
N.  W.  842.  In  an  action  on  a  contract  for  bal- 
ance on  right  to  manufacture  machinery, 
evidence  of  a  statement  of  an  employe  of 
defendant  in  charge  of  the  machines  that 
they  worked  nicely  and  were  satisfactory  is 
admissible  as  made  by  an  agent  within  the 
scope  of  his  authority.  Stecher  Lithographic 
Co.  V.  Inman,  175  N.  T.  124,  67  N.  E.  213. 
Report  by  agent  on  condition  of  work  per- 
formed by  principal  under  a  contr.Tct  is  ad- 


missible to  show  failure  of  latter  to  comply 
with  a  contract.  Lipscomb  v.  South  Bornd 
R.  Co.  65  S.  C.  148,  4o  S.  E.  388.  There  being 
evidence  tending  to  show  that  tlie  agent 
was  engaged  in  execution  of  his  duties  as 
such,  his  declarations  were  admitted,  though 
made  a  week  or  more  after  the  transaction 
in  suit.  Cooper  Grocer  Co.  v.  Brltton  [Tex. 
Civ.  App.]  74  S.  W.  91. 

71.  See    1   Curr.  L.   49. 

72.  Admissions  of  borporate  director  as 
to  matters  not  part  of  the  res  gestae  will  not 
bind  the  principal.  AUington  &:  C.  Mfg.  Co. 
V.  Detroit  Reduction  Co.  [Mich.]  95  N.  W. 
562,  Admissions  of  an  agent  a  dav  after 
the  event  and  remotely  connected  therewith 
are  not  admissible  as  a  part  of  the  rea  ges- 
tae.    Clancy  v.  Barker  [Neb.]   98  N.  W.   440. 

73.  National  Bldg.  Ass'n  v.  Quin  [Ga.] 
47  S.  E.  962.  To  admit  declarations  of  an 
agent  against  hla  principal,  they  must  be 
made  during  the  agency  and  as  a  part  of  a 
transaction  then  taking  place.  King  v.  Phoe- 
nix Ins.  Co.,  101  Mo.  App.  163,  76  S.  W.  55. 
Where  the  defense  In  an  action  for  the  price 
of  goods  is  rescission  of  the  contract,  de- 
fendant may  prove  conversations  wth  plain- 
tiff's agent  at  time  of  the  rescission  and 
giving  of  another  order  for  goods  as  a  con- 
sideration therefor.  Osborne  &  Co.  v.  Ring- 
land  ,1  Co.,  122  Iowa,  329,  98  N.  W.  116.  Aft- 
er answers  filed  in  an  action  against  a  cor- 
poration for  services,  the  officers  cannot  bind 
the  corporation  by  admission  or  declaration 
as  to  the  cause  of  action.  McEntire  v.  Levi 
Cotton  Mills  Co.,  132  N.  C.  598,  44  S.  E.  109. 
Declarations  of  a  bank  president,  made  long 
:'_fter  the  transaction  and  without  his  official 
duties,  are  inadmissible  against  the  b^nk. 
National  Bank  of  Rondout  v.  Byrnes,  84  App. 
Div.  100.  82  N.  T.  S.  497.  In  an  action  against 
a  warehouseman  for  loss  of  goods  by  fire, 
a  declaration  of  his  agent  made  a  few  days 
after  the  fire  Is  inadmissible.  Lvman  v. 
Southern  R.  Co.,  132  N.  C.  721,  44  S.  B.  550. 
In  an  action  against  a  telegraph  company  f"r 
failure  to  deliver  a  telegram  delivered  to  Its 
agent,  his  statement  that  It  had  b<?en  de- 
livered, made  on  Inquiry  bv  the  sende-  is 
admissible  as  part  of  the  pending  transic- 
tlon  and  to  rebut  a  defense  of  contributory 
ne.gligence  in  that  the  sender  had  not  made 
further  effort  to  communicate  with  the  ad- 
dressee. Western  T'ni^n  'fpl.  Co.  v.  Barefoot 
[Tex.  Civ.  App.]  74  S.  W.  560. 

74.  Burson  V.  Bogart  [Colo.  App.]  72  P. 
605.  To  show  his  luthority  to  sell  realty. 
Smith  V.  Browne,  132  N.  C.  365,  43  S.  B.  915. 
On  the  question  of  authority  to  buy  on  the 
principal's  credit.  Hackett  v.  Van  Frank 
[Mo.  App.]  79  S.  W.  1013.  Statements  to  en- 
large authority  are  inadmissible  without 
previous  showing  that  th<?  authorlt"  did  In 
fact  come  from  the  principal.  Bradford 
Belting  Co.  v.  Gibson  [Ohio]  67  N.  E.  S88. 
The  opinion  of  an  agent  as  to  extent  of  au- 
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machine  company,  whose  authority  is  not  in  writing,  is  a  competent  witness  as 
to  what  authority  he  has.".  Where  evidence  was  offered  in  an  action  against  a 
principal  on  a  contract  made  by  an  agent,  to.  show  that  the  principal's  officers 
knew  or  should  have  known  of  the  agent's  acts,  the  defendant  could  prove  the 
agenfs  actual  authority  and  its  ignorance  of  the  contract.^*  As  to  the  admissi- 
bility,'" sufficiency,"  insufficiency,'"  or  effect*"  of  certain  evidence  in  particular 
cases,  see  the  notes. 

(§3)  B.  Apparent  authority  and  unautJiorized  or  wrongful  acts  of  agent; 
torts.^^ — Acts  of  an  agent  within  the  apparent  scope  of  his  authority  are  binding 
on  the  principal,*"  and  limitations  of  the  agent's  authority  not  brought  to  the 


thority  is  not  conclusive  on  the  question 
whether  certain  acts  operate  ;js  u  vvai.'er  ui 
a  defense  ty  the  principal.  Getchell  &  M. 
Lumber  &.  Mfg.  Co.  v.  Peterson  [Iowa]  100 
N.  W.  550. 

75.  Reeves  &  Co.  v.  Bruening  [N.  D.]  100 
N.  W.  241. 

76.  This  may  include  evidence  showinsr 
that  the  superintendent  grave  no  informa- 
tion regarding  modification  of  the  contract 
alleged  while  dealing  with  his  principal. 
Parr  v.  Northern  Electrical  Mfg.  Co.,  117 
Wis.   278,  93  N.  W.  1099. 

77.  A  statement  of  account  rendered  by 
agents  after  discharge  is  admissible  to  prove 
their  authority  to  malce  a  settlement  for  the 
principal  with  a  third  person.  Hill  Bros.  v. 
Bank  of  Seneca,  100  Mo.  App.  230,  73  S.  W. 
n07.  On  the  issue  whether  an  agent  to  buy 
.ind  sell  beer  could  buy  whisky  on  credit,  evi- 
dence of  a  sale  of  beer  by  him  is  inadmissi- 
ble._  Hackett  v.  Van  Frank  [Mo.  App.]  79 
S.  W.  1013.  A  note  Indorsed  by  a  corpora- 
tion by  its  secretary  is  not  admissible  in  evi- 
dence in  an  action  against  the  corporation 
without  proof  of  the  secretary's  authorits'. 
Karsch  v.  Pettier  &  S.  Mfg.  &  Imp.  Co.,  82 
App.  Dlv.  230,  81  N.  Y.  S.  782.  A  cablegram 
from  one  Avho  gave  a  power  of  attorney  to 
the  attorney  in  fact  is  admissible  to  ex- 
plain the  written  power  where  it  tended  only 
to  define  the  duties  of  the  attorney  .ind  not 
to  change  the  written  power.  Mulr  v.  West- 
cott  [Wash.]  75  P.  1107.  Where  insured  con- 
tends in  an  action  on  a  policy  that  the  com- 
pany's agents  waived  a  requirement  therein, 
evidence  by  them  that  they  had  no  other 
authority  than  that  given  In  their  commis- 
sions was  admissible.  Robinson  v.  Aetna 
Fire  Ins.  Co.,  135  Ala.  650,  34  So.  IS.  The 
act  of  showing  a  letter  containing  false  rep- 
resentations as  to  realty  to  be  sold  to  the 
vendee,  written  by  the  vendor  to  the  agent 
for  that  purpose,  is  binding  on  the  vendor 
and  the  letter  is  admissible  in  evidence  on 
the  issue  of  fraud.  Bttlinger  v.  Weil,  87  N. 
T.  S.  1049.  Where  it  appears  that  an  agent 
has  a  written  commission,  a  blank  commis- 
sion, identified. by  the  agent  as  "like"  the 
commission  held  by  her,  is  incompetent  evi- 
dence on  the  question  of  her  authority.  Get- 
chell &  M.  Xi.  &  Mfg.  Co.  v.  Peterson  [Iowa] 
100  N.  W.   550. 

78.  Authority  of  son  signing  father's  name 
to  guaranty.  Peterson  v.  Wolf,  1  Neb.  UnofC. 
242,  96  N.  W.  332.  Authority  of  afeent  to  re- 
quest a  bid  by  a  third  person  at  an  execu- 
tion sale  for  his  principal.  Cassidy  v.  Taylor 
Brew.  &  Malt.  Co.,  79  App.  Dlv.  242,  79  N. 
T.  S.  596.  To  show  not  only  apparent  but 
actual  authority  to  receive  Insurance  pre- 
miums.    Globe  &  R.  Fire  Ins.  Co.  v.  Robbins 


&  Myers  Co.,  86  N.  T.  S.  493.  Authority 
to  sell  grain  on  which  a  seed  lien  was  held 
by  the  principal  and  to  release  the  lien. 
Winter  v.  Atlantic  Elevator  Co.,  S8  Minn.  19C, 
92  N.  W.  955.  Sufficient  to  show  power  to 
waive  principal's  right  to  a  mechanic's  lien. 
Day  &  F.  Lumber  Co.  v.  Bixby  [Neb.]  93  N. 
W.  GS8.  Sufficiency  to  carry  to  jury  the  ques- 
tion of  authority  of  agent  to  purchase  on 
credit.  Hackett  v.  Van  Frank  [Mo.  App.]  79 
S.  W.  1013.  Sufficient  to  show  authority  of 
corporate  president  to  authorize  delivery  of 
a  corporate  deed  which  had  been  placed  in 
escrov/,  though  no  expre'ss  authority  appeared 
in  the  minutes  of  the  company.  Ruble  Com- 
bination Gold  Min.  Co.  v.  Princess  Alice 
Gold  Min.  Co.,  31  Colo.  158,  71  P.  1121.  Suf- 
ficient to  show  that  a  brother  of  one  injured 
in  a  railroad  collision  had  "full  charge"  of 
his  claim  and  was  not  limited  merely  to  a 
settlement  with  the  company.  Tabet  v. 
Powell   [Tex.  Civ.  App.]   78  S.   W.   997. 

79.  Evidence  did  not  show  authority  of 
agent  to  contract  to  furnish  water  for  irri- 
sration.  Anderson  v.  Adams.  43  Or.  621,  74 
P.  215.  Evidence  insufficient  to  show  author- 
ity of  agent  sent  to  get  mortgaged  goods,  to 
settle  or  compromise  mortgage  debt.  First 
Nat.  Bank  v.  Wright  [Mo.  App.]  78  S.  W. 
GS6.  Insufficient  to  show  that  machine  shop 
superintendent  had  authority  to  bind  the 
owner  by  waiver  of  limitation  on  amount  of 
contract  liability.  Parr  v.  Northern  Electri- 
cal Mfg.  Co.,  117  Wis.  278,  93  N.  W.  1099. 

SO.  The  fact  that  one  is  a  treasurer  of  a 
corporation  does  not  give  him  authoritv  to 
bind  its  successor  to  pay  a  debt.  Rider  & 
Driver  Pub.  Co.  v.  Rough  Rider  Horseshoe 
Co..  84  App.  Dlv.  283,  82  N.  T.  S.  765.  That 
a  letter  from  a  bank  was  given  another  by 
its  authorized  agent  Is  prima  facie  evidence 
that  the  bank  executed  it.  First  Nat.  Bank 
v.  Wright  [Mo.  App.]  78  S.  W.  686.  A  letter 
to  a  real  estate  agent  Indicating  receipt  of 
the  agent's  letter  regarding  a  prospective 
sale  and  asking  further  Information  does  not 
show  the  agent's  authority  to  sell.  Smith 
V.  Browne,  132  N.  C.  365,  43  S.  E.  015.  There 
was  a  conclusive  presumption  that  corporate 
officers  had  authority  to  execute  a  deed  for 
the  corporation,  where  the  act  was  not  re- 
pudiated until  long  after  benefits  receive-l. 
West  Seattle  Land  &  Imp.  Co.  v.  Noveltv 
Mill  Co.,  31  Wash.  435,  72  P.  69.  That  ex- 
perts came  to  repair  machines  in  response 
to  application  to  plaintiff's  agent  Is  prima 
facie  evidence  of  authority  from  the  prin- 
cipal. McCormIck  Harvesting  Mach.  Co.  v. 
Lambert,  120  Iowa,  181,  94  N.  W.  497. 

81.  See  1   Curr.  L.  49. 

82.  The  public  is  not  bound  to  Inquire  In- 
to the  agent's  special   powers  in  absence  of 
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knowledge  of  third  persons  do  not  affect  them,*'  though  binding  as  between  prin- 
cipal and  agent.'*  The  rule  extends  to  a  subagent, .  properly  employed,  though 
paid  by  the  agent.'^  But  if  such  limitations  are  known  to  the  third  party,  the 
principal  is  not  bound  beyond  the  authority  actually  conferred,'®  and  persons 
dealing  with  agents  of  limited  powers  must  generally  inquire  as  to  the  extent 


facts  putting  It  on  Inquiry.  Indian  River 
State  Bank   v.  Hartford  Fire  Ins.  Co.   [Fla.] 

35  So.  228.  Waiver  of  a  crop  Hen  within  the 
apparent  autiiority  of  the  landlord's  agent 
will  bind  the  latter,  though  without  consid- 
eration. Wimp  V.  Early  [Mo.  App.]  78  S.  W. 
343.  The  master  of  a  vessel  was  justified 
In  relying  on  representations  of  a  dock  own- 
er's agent  as  to  the  berth  at  a  wharf,  though 
his  vessel  was  injured  on  a  rock  by  reason 
thereof,  where  the  owner  had  no  other  rep- 
resentative on  the  dock  and  the  statements 
of  the  agent  were  within  his  apparent  au- 
thority. Garfield  &  Proctor  Coal  Co.  v.  Rook- 
land-Rockport  Lime  Co.,  184  Mass.  60,  67 
N.  B.  863.  A  contract  for  shipment  of  freight 
made  by  a  traveling  freight  agent  with 
general  authority  to  solicit  freight  business 
and  special  authority  to  contract  for  ship- 
ment on  special  conditions  as  to  movement 
of  trains,  without  disclosing  the  limitations 
on  his  authority  will  bind  the  carrier  as 
within  the  apparent  authority  of  the  agent. 
Baker  v.  Chicago  G.  W.  R.  Co.  [Minn.]  97  N. 
W.  650.  A  Judgment  creditor  is  bound  by 
payment  to  his  agent  if  the  agent  had  actual 
or  apparent  authority  to  receive  It.  Osborne 
&  Co.  v.  Gatewood  [Tex.  Civ.  App.]  74  S.  W. 
72.  Attorney  having  been  given  authority 
to  revoke  an  offer.  It  was  immaterial  wheth- 
er that  authority  was  given  directly  by  the 
principal  or  by  another  for  him.  Ratterman 
V.  Campbell   [Ky.]   80   S.  W.   1155. 

83.  Fidelity  Mut.  F.  Ins.  Co.  v.  Lowe  [Neb.] 
93  N.  W.  749;  Day  &  Frees  Lumber  Co.  v. 
Bixby  [Neb.]  93  N.  W.  688;  Getohell  &  M. 
Lumber  &  Mfg  Co.  V.  Peterson  [Iowa]  100 
N.  W.  550;  'Dreyfus  v.  Goss,  67  Kan.  57,  72 
P.  537;  Chaffe  v.  Baratarla  Canning  Co.  [La.] 

36  So.  943.  Apparent  authority  of  trainmas- 
ter to  issue  an  order  to  conductor  of  freight 
train  to  carry  a  physician  where  neither 
conductor  nor  physician  knew  or  had  rea- 
sonable cause  to  believe  that  such  order 
was  issued  without  authority  of  the  super- 
intendent. Dysart  v.  Missouri,  K.  &  T.  R. 
Co.  [C.  C.  A.]  122  F.  228.  Declarations  by 
the  principal  to  his  agent,  not  communicated 
to  a  third  party,  are  not  binding  on  .  such 
third  party.  Gough  v.  Loomis  [Iowa]  99 
N.  W.  295.  One  dealing  with  an  officer 
of  a  corporation  is  not  bound  to  know  the 
limits  of  the  officer's  authority  as  to  a  mat- 
ter where  the  corporation  has  power  to  act. 
Groeltz  v.  Armstrong  [Iowa]  99  N.  W.  128. 
Where  a  bookkeeper  had  authority  to  in- 
dorse certain  checks  in  blank  payable  by  a 
bank  and  coming  monthly  to  his  employer, 
in  order  that  they  might  be  deposited  to  th^s 
latter's  credit,  a  bank  paying  such  checks 
without  knowledge  of  the  limitation  Is  not 
liable  for  the  amount  of  a  chock  negotiated 
to  others  by  the  bookkeeper  after  indorsing 
It  In  blank,  the  fact  that  It  contained  the 
additional  Indorsements  of  such  third  persons 
not  amounting  to  a  fact  putting  the  bank  on 
inquiry.  Wedge  Mines  Co.  v.  Denver  Nat. 
Bank  [Colo.  App.]  73  P.  873.  Where  a  ten- 
ant had  no  notice  that  contractors  had  ex- 
ceeded  their   authority   in   making  improve- 


ments w^Ithout  the  tenant's  consent,  and 
their  acts  were  within  their  apparent  au- 
thority, the  landlord  was  liable.  Wusthoff 
V.  Schwartz,  32  Wash.  337,  73  P.  407.  That 
an  agent  acted  contrary  to  his  instructions 
in  agreeing  that  goods  proving  unsatisfac- 
tory may  be  returned  for  credit  Is  Immate- 
rial where  he  had  apparent  authority  to 
make  the  agreement.  Eastern  Mfg.  Co.  v. 
Brenk  [Tex.  Civ.  App.]  73  S.  W.  538.  By-laws 
of  a  corporation  limiting  the  authority  of 
its  officers  are  not  admissible  as  against  one 
dealing  with  them  within  their  appsCrent 
authority  without  knowledge  of  such  limita- 
tions. Rosenbaum  v.  Gilliam,  101  Mo.  Agp. 
126,  74  S.  W.  507.  Dealings  with  a  corporate 
officer  within  the  scope  of  his  apparent  au- 
thority will  bind  the  corporation  as  to  mat- 
ters really  without  his  authority  where  the 
third  person  has  no  knowledge  of  the  limi- 
tations on  his  authority.  Rosenbaum  v. 
Gilliam,  101  Mo.  App.  126,  74  S.  W.  507.  Evi- 
dence of  Instructions  to  an  agent  unknown 
to  a  third  person  Is  not  admissible  In  an 
action  against  the  latter  by  the  principal  to 
recover  for  sales  alleged  to  have  been  made 
by  the  agent  without  authority.  Continental 
Tobacco  Co.  v.  Campbell,  25  Ky.  L.  R.  569. 
76  S.  W.  125.  A  general  manager  of  a  cor- 
porate business  has  authority  to  employ 
labor.  Forked  Deer  Pants  Co.  v.  Shipley,  25 
Ky.  L.  R.  2299,  80  S.  W.  476.  Third  persons 
cannot  be  affected  by  a  private  understand- 
ing between  principal  and  agent,  unknown  to 
them.  Bay  City  Irr.  Co.  v.  Sweeney  [Tex. 
Civ.  App.]  81  S.  W.  545.  A  provision  in  a 
contract  restricting  the  powers  of  local 
agents,  and  salesmen  was  not  notice  of  a 
limitation  of  the  power  of  a  general  agent 
and  collector.  Kenney  Co.  v.  Anderson  [Ky.] 
SI  S.  W.  663.  Authority  in  writing  to  a  spe- 
cial agent,  without  stating  terms,  to  sell  per- 
sonalty to  a  particular  person,  gives  author- 
ity to  fix  the  price  so  that  the  purchaser  is 
not  bound  by  secret  instructions.  Bass  Dry 
Goods  Co.  V.  Granite  City  Mfg.  Co.,  119  Ga. 
124,  45  S.  E.  980. 

84.  Chaffe  T.  Baratarla  Canning  Co.  [La.] 
36  So.  943. 

85.  Insurance  Canvasser  employed  by 
agent.  Otte  v.  Hartford  Life  Ins.  Co.,  88 
Minn.  423,  93  N.  W.  608. 

86.  Forked  Deer  Pants  Co.  v.  Shipley,  25 
Ky.  L.  R.  2299,  80  S.  W.  476.  One  dealing 
with  an  agent  of  limited  powers  Is  bound 
by  knowledge  of  such  limitations.  David 
Bradley  &  Co.  v.  Basta  [Neb.]  9S  N.  W.  697. 
A  party  making  a  contract  with  an  agent 
and  knowing  that  the  agent  had  no  authority 
to  enter  Into  It  cannot  hold  the  principal 
thereon.  Seven  Hills  Chautauqua  Co.  v. 
Chase  Bros.  Co.  [Ky.]  81  S.  W.  238.  Where 
a  third  person  signs  a  written  contract  which 
expressly  forbids  the  agent  from  altering 
its  terms  he  cannot  urge,  as  a  defense  to  an 
action  for  the  price  of  goods,  an  alteration 
written  on  the  back  of  the  contract  by  the 
agent.  Flower  City  Plant  Pood  Co.  v.  Rob- 
erts, 81  App.  DIv.   249,   80  N.  T.  S.  1066- 
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of  their  authority.*''  Persons  dealing  with  agents  are  warranted  in  deducing  the 
scope  of  the  agenfs  apparent  authority  from  the  business  he  is  permitted  to 
conduct,*'  or  the  manner  in  which  he  is  permitted  to  conduct  it/°  or  from  the 
nature  of  the  agency.®"  The  possession  of  the  evidences  of  indebtedness  may 
invest  one  with  apparent  authority  to  receive  payment.®^  Possession  of  property 
may""  or  may  not°'  confer  apparent  authority  according  to  circumstances. 

Evidence  and  questions  of  faci.^^ — Apparent  authority  may  be  shown  by 
showing  a  custom/"  or  other  similar  acts,*"  but  proof  of  general  reputation  is  in- 
admissible."'     Apparent  authority  is  usually  a  question  of  fact,"  if  there  is  any 


87.  Brlttain  v.  Westhall  [N.  C]  47  S.  B. 
616.  One  dealing  with  an  agent  Is  bound 
at  his  peril  to  Inquire  as  to  the  agent's  au- 
thority. Sexsmith  v.  Siegel-Cooper  Co.,  88 
N.  Y.  S.  925.  Those  dealing  with  a  bank 
cashier  who  obligated  the  bank  as  surety  on 
a  replevin  undertaking  are  required  to  ascer- 
tain his  authority  to  so  act,  It  not  being  with- 
in his  apparent  authority.  Sturdevant  Bros. 
&  Co.  V.  Farmers'  &  Merchants'  Bank  [Neb.] 
95  N.  W.  819.  A  special  power  must  be  strict- 
ly pursued  so  that  one  dealing  with  such 
special  agent  risks  any  results  from  un- 
authorized acts.  MacDonald  v.  O'Neil,  21 
Pa.  Super.   Ct.   364. 

88.  Wimp  V.  Early  [Mo.  App.]  78  S.  W. 
343.  Apparent  authority  to  indorse  checks. 
National  tark  Bank  v.  American  Bxch.  Nat. 
Bank,  40  Misc.  672,  83  N.  T.  S.  249.  Ostensi- 
ble or  apparent  authority  to  act  as  agent  may 
be  conferred  if  the  party  to  be  charged  as 
principal  affirmatively  or  intentionally,  or  by 
lack  of  ordinary  care,  causes  or  allows  third 
persons  to  trust  and  act  upon  such  apparent 
agency.  Blanke  Tea  &  Coffee  Co.  v.  Trade 
Exhibit  Co.  [Neb.]  98  N.  W.  714.  Recogni- 
tion by  the  principal  of  acts  of  the  agent 
similar  to  those  In  controversy.  Held,  that 
agent  had  apparent  authority  to  receive  pay- 
ment on  a  judgment.  Osborne  &  Co.  v.  Gate- 
wood  [Tex.  Civ.  App.]  74  S.  W.  72.  That  an 
undisclosed  principal  of  a  loan  agent,  who 
was  directed  to  make  the  loan,  taking  notes, 
coupons  and  mortgage  In  his  own  name,  al- 
lowed the  agent  to  collect  interest,  tends 
strongly  to  show  his  authority  to  receive 
and  receipt  for  payment  of  the  note  and  to 
satisfy  the  mortgage.  Cheshire  Provident 
Inst.  V.  Vandergrift,  1  Neb.  Unoff.  339,  95 
N.  W.   615. 

89.  An  agent  placed  in  entire  charge  of  a 
lumber  yard  had  power  to  endorse  checks 
given  in  payment  for  lumber.  Morris  v.  Hof- 
ferberth,  81  App.  Div.  512,  81  N.  T.  S.  403. 
A  sales  agent  carrying  samples  has  apparent 
authority  to  warrant  that  goods  sold  will 
conform  to  the  samples  (Dreyfus  v.  Goss,  67 
Kan.  67,  72  P.  537);  but  not  to  collect  pay- 
ment for  goods  (Id.).  Evidence  as  to 
whether  the  scope  of  the  agency  was  suffi- 
cient to  give  apparent  authority  to  waive  a 
crop  lien  for  the  principal  should  be  admit- 
ted where  the  powers  of  the  agent  did  not 
necessarily  go  beyond  leasing  of  the  land. 
Wimp  v.  Early  [Mo.  App.]  78  S.  W.  343. 

90.  An  agent  of  a  purchaser  of  land  has 
apparent  authority  to  state  the  identity  and 
character  of  the  purchaser.  Thompson  v. 
Barry,  1S4  Mass.  429,  68  N.  E.  674.  The  cash- 
ier of  a  banking  corporation  has  no  apparent 
authority,  to  obligate  the  bank  as  surety  on 
a  replevin  undertaking.  Sturdevant  Bros.  & 
Co.  V.  Farmers'  &  Merchants'  Bank  [Neb.]  95 
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N.  W.  819.  An  agent  with  authority  to  sell 
in  a  certain  locality  has  presumed  authority 
to  sell  according  to  local  customs,  as  to  per- 
sons ignorant  of  limitations  on  his  authority. 
Mallory  Commission  Co.  v.  Elwood,  120  Iowa, 
632,  95  N.  W.  176.  A  sales  agent  has  ap- 
parent authority  to  stipulate  that  if  the  goods 
are  unsatisfactory  they  may  be  returned 
for  credit,  and  It  is  immaterial  whether  the 
seller  knows  of  such  agreement.  Eastern 
Mfg.  Co.  V.  Brenk  [Tex.  Civ.  App.]  73  S.  W. 
538.  If  a  conditional  sale  of  goods  to  a 
retailer  Is  construed  as  a  contract  of  agency 
only,  the  retailer  has  apparent  authority  to 
borrow  money  to  pay  freight  and  give  a 
mortgage  therefor  as  a  valid  lien  against  the 
property.  Rankin  v.  McFarlane  Carriage  Co., 
25  Ky.  L.  R.  258,  75  S.  W.  221. 

91.  Bond  and  mortgage  in  possession  of 
mortgagee's  attorney.  O'Loughlin  v.  Billy, 
88  N.  T.  S.  567.  The  execution  and  delivery 
of  a  satisfaction  to  an  attorney  is  strong, 
and  In  the  absence  of  satisfactory  explana- 
tion, conclusive  proof  of  actual  authority 
of  the  attorney  to  receive  payment.  O'Lough- 
lin v.  Billy,  88  N.  Y.  S.  567.  The  debtor  must 
secure  surrender  of  his  obligation  or  show 
agent's  authority  to  receive  payment  without 
it.  City  Nat.  Bank  v.  Goodloe-McClelland 
Commission  Co.,  93  Mo.  App.  123.  That  an 
alleged  agent  for  collection  of  a  note  did 
not  have  possession  of  the  note  is  not  con- 
clusive evidence  that  he  had  no  apparent  au- 
thority to  collect.  Union  Trust  Co.  v.  Mc- 
Keon    [Conn.]    57   A.   109. 

92.  That  machinery  was  shipped  to  the 
purchaser  after  making  an  oral  contract 
with  an  agent,  a  prior  written  contract  hav- 
ing been  rejected  by  the  seller,  sufficiently 
shows  apparent  authority  of  the  agent  to 
make  the  contract.  Dowagiac  Mfg.  Co.  v. 
Watson,  90  Minn.  100,  95  N.  W.  884. 

93.  The  bare  fact  that  the  owner  of  prop- 
erty intrusts  its  custody  to  another  does 
not  give  that  other  any  apparent  authority 
to  sell  to  a  third  party  and  pass  title.  Ball- 
Barnhart-Putman  Co.  v.  Lane  [Mich.]  97  N. 
W.   727. 

94.  See  1  Curr.  L.  51. 

95.  When  It  was  the  custom  for  agents  to 
take  notes  payable  to  themselves,  taking 
such  notes  was  ■within  the  apparent  author- 
ity of  one  selling  pianos.  Baldwin  &  Co.  v. 
Tucker,    27    Ky.  L.   R.    222,   75   S.   W.   196. 

96.  On  the  issue  of  authority  of  an  agent 
to  make  a  particular  contract,  evidence  that 
he  made  other  similar  contracts  which  the 
principal  accepted  and  performed,  and  that 
the  latter  referred  to  him  as  having  authority 
to  make  like  contracts,  is  admissible.  Kent 
V.  Addicks   [C.  C.  A.]   126  F.   112. 

97.  Testimony  that  one  was  known  gen- 
erally in  the  community  as  the  business  and 
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evidence  of  agency.'*     Knowledge  of  the  agenfs  authority  by  one  dealing  with 
him  is  usually  a  question  for  the  jury.^ 

Unauthorized  and  tortious  acts." — Acts  of  an  agent  without  the  scope  of  his 
authority  will  not  bind  his  principal  unless  ratified  by  him;'  especially  wrong- 
ful acts  done  deliberately  to  expose  the  principal  to  liability,*  or  for  the  agent's 
own  benefit/  and  where  the  third  person  participates  in  the  fraud,^  or  the  act 


flnaneial  agent  of  the  payee  of  a  note  Is  Ir^, 
relevant  on  the  Issue  of  his  authority  to 
collect  the  note.  Union  Trust  Co.  v.  Mc- 
Keon  [Conn.]   57  A.  109. 

98.  Union  Trust  Co.  v.  McKeon  [Conn.]  B7 
A.  109.  Identity  of  agent  and  his  author- 
ity. Williams  v.  Brandt,  86  N.  Y.  S.  389. 
Whether  one  receiving  payments  on  a  note 
was  the  apparent  agent  of  the  payee.  Union 
Trust  Co.  V.  McKeon  [Conn.]  57  A.  109.  The 
question  whether  an  examining  physician  for 
a  railroad  relief  department  had  authority 
to  employ  another  physician  to  treat  an  in- 
jured employe  is  a  question  for  the  jury 
in  an  action  by  the  employe  for  negligent 
treatment.  Haggerty  v.  St.  Louis,  K.  &  N. 
W.    E.    Co.,    100    Mo.    App.    424,   74    S.   'W.    456. 

99.  The  issue  of  ostensible  agency  cannot 
be  submitted  to  the  jury  without  evidence 
of  agency.  Wendel  v.  Mallory  Commission 
Co.  [Iowa]  98  N.  W.  612. 

1.  Held  to  be  for  Jury  whether  transac- 
tion whereby  a  trader  took  pianos  on  cred- 
it from  an  agent  was  with  knowledge  and 
fraudulent.  Kops  Bros.  Co.  v.  Smith  &  Co. 
[Mich.]  100  N.  W.  169. 

2.  See   1   Curr.   L.   51. 

3.  Heath  v.  New  Bedford  Safe  Deposit  & 
Trust  Co.,  184  Mass.  481,  69  N.  E.  215.  Altera- 
tion of  a  contract  of  sale  made  by  a  travelin.g 
salesman  before  transmission  to  the  principal 
is  the  act  of  a  stranger  which  will  not  in- 
validate it  as  between  the  parties.  Equita- 
ble Mfg.  Co.  V.  Allen  [Vt.]  56  A.  87.  A  clerk 
who  makes  contracts  for  his  employer  as  an 
agent  without  authority  with  one  having 
knowledge  of  his  employment  cannot  bind 
his  principal  by  acceptance  of  the  contract 
for  his  principal  in  the  course  of  his  clerical 
duties.  Bartlett  v.  Bartlett  &  Son  Co.,  116 
Wis.  450,  93  N.  W.  473.  A  promise  of  an  agent 
to  repay  rent  where  he  had  rented  the  prem- 
ises for  an  illegal  purpose  without  authority 
will  not  bind  the  owner.  Stover  v.  Flower, 
120  Iowa,  514,  94  N.  W.  1100.  An  agreement 
for  settlement  made  by  an  agent  for  collec- 
tion of  a  claim  held  by  estate  after  having 
prosecuted  It  to  judgment  in  a  larger  amount 
was  without  consideration  as  to  the  amount 
remitted.  Upton  v.  Dennis  [Mich.]  94  N.  W. 
728.  In  an  action  by  the  principal  to  recover 
goods  attached  in  hands  of  the  agent  owing 
to  false  representations  of  the  agent  that  he 
represented  another  principal  to  vi^hom  the 
goods  belonged,  the  acts  and  representations 
of  the  agent  cannot  be  shown  against  the 
real  principal,  without  a  showing  that  he 
knew  of  or  acquiesced  In  such  false  repre- 
sentations: Spies  V.  Stoln  [Neb.]  97  N.  W. 
752.  The  unauthorized  act  of  a  vendor's 
agent  in  renting  land  sold  is  no  defense  to 
specific  performance  by  the  vendor.  Hawes 
v.  Swanzey  [Iowa]  98  N.  W.  586.  Where  a 
deed  executed  in  blank  Is  left  with  an  agent 
to  be  delivered  when  title  should  be  accepted 
and  money  deposited  in  bank  the  principal  is 
not  bound  by  the  act  of  the  agent  filling  in 


and  delivering  the  deed  before  acceptance  of 
title  and  deposit  of  price,  the  grantee  know- 
ing that  deed  was  executed  in  blank.  Lund 
V.  Thackery  [S.  D.]  99  N.  W.  856.  The  prom- 
ise of  a  traveling  agent  to  pay  commissions 
on  sales  to  third  persons  assisting  therein 
will  not  bind  his  corporate  principal.  Jones 
V.  Keeler,  40  Misc.  221,  81  N.  T.  S.  648.  Where 
an  agent  to  rent  land  contracted  for  its  sale 
without  authority,  and,  after  the  purchaser 
entered  and  made  improvements  without  the 
owner's  knowledge,  the  latter  repudiated  the 
contract,  he  was  not  liable  for  the  improve- 
ments. ToplifE  V.  Shadwell  [Kan.]  74  P.  1120. 
Payment  of  part  of  purchase  money  for  land 
to  an  agent  not  authorized  to  receive  it  and 
taking  possession  after  notice  that  the  own- 
er had  sold  to  another  will  not  effect  a  sale. 
Chandler  v.  Franklin,  65  S.  C.  544,  44  S.  E. 
70.  Taking  of  clothing  by  a  fire  insurance 
agent  in  part  payment  of  a  premium  was  a 
fraud  on  the  company  and  it  was  not  bound. 
Polb  V.  Firemen's  Ins.  Co.,  133  N.  C.  179,  45 
S.  E.  547.  But  a  deed  executed  by  one  pur- 
porting to  be  attorney  in  fact  but  without 
authority  constitutes  color  of  title.  Street  v. 
Collier,  118  Ga.  470,  45  S.  B.  294.  An  unau- 
thorized option  given  on  realty  will  not  bind 
the  owner,  w^ithout  ratification.  TIbbs  v. 
Zirkle  [W.  Va.]  46  S.  E.  701.  Delivery  of 
policy  to  insurance  agent  for  cancellation  un- 
der unauthorized  terms  Is  cancellation  with- 
out such  terms.  Miller  v.  Fireman's  Ins.  Co. 
[W.  Va.]  46  S.  B.  181.  A  principal  may  re- 
cover from  the  buyer  property  sold  by  an 
agent  who  without  authority  received  pay- 
ment by  cancellation  of  his  own  debt  owed  to 
the  buyer.  Low  v.  Moore,  31  Tex.  Civ.  App. 
460,  72  S.  W.  421.  A  person,  totally  unau- 
thorized to  act  as  agent  for  another,  cannot 
bind  him  by  a  purchase  of  goods  without  his 
knowledge.  Waters-Pierce  Oil  Co.  v.  Jack- 
son Junior  Zinc  Co.,  98  Mo.  App.  324,  73  S. 
W.  272.  Where  timber  on  land  was  sold 
through  an  agent,  the  principal  was  not  lia- 
ble for  the  agent's  act  In  going  on  the  land 
and  cutting  timber  included  In  the  contract 
of  sale.  Ayer  &  L.  Tie  Co.  v.  Davenport  [Ky.] 
82  S.  W.  177.  A  principal  is  not  bound  by  a 
guarantee  of  the  agent,  beyond  the  scope  of 
his  authority.  Mahler-Wolf  Produce  Co.  v. 
Meyers,   4  Ohio  C.  C.    (N.  S.)   264. 

4.  As  a  sale  of  liquor  by  agent  contrary  to 
law.     Culllnan  v.  Burkhard,  86  N.  Y.  S.  1003. 

5.  An  illegal  unauthorized  act  of  an  agent 
solely  for  his  own  benefit  without  knowledge 
of  the  principal  who  receives  no  bene- 
fit therefrom  will  not  bind  the  latter. 
Commonwealth  Title  Ins.  &  Trust  Co.  v.  Dak- 
ko,  89  Minn.  386,  94  N.  W.  1088.  Where  the 
treasurer  of  a  corporation,  who  was  also 
president  of  a  bank,  executed  notes  of  the 
corporation  to  obtain  additional  credit  at  the 
bank  and  conceal  defalcations  as  treasurer, 
without  authority  of  the  corporation  and 
without  any  receipt  of  benefit  by  it,  the  bank 
could  not  charge  such  notes  against  It  in  a 
settlement.     "Van  Buren  County  Sav.  Bank  v. 
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is  for  an  illegal  purpose.''  But  fraud,  misrepresentation  or  concealment  by  the 
agent  may  be  imputed  to  the  principal,*  so  as  to  affect  his  rights"  or  liability,^" 
and  the  principal  may  be  held  for  his  agent's  default.^^  The  principal  is  liable 
for  an  agent's  fraud  in  which  he  participates.^^  A  commercial  agency  is  re- 
sponsible in  libel  for  acts  of  its  agents  in  the  course  of  its  business.^'  Negligence 
of  a  compulsory  pilot  cannot  be  imputed  to  a  ship  owner,  nor  a  charterer,  whero 
the  pilot  is  his  agent.^* 

(§2)  C.  Particular  Icinds  of  agencies." — The  powers  of  a  general  agent  are 
to  be  determined  by  the  scope  of  his  agency,"  while  a  special  agent  has  only  such 
power  as  is  expressly  conferred,^^  or  necessarily  implied  from  authority  expressly 
given.^'  The  general  principles  are  further  illustrated  by  the  cases  grouped  in 
the  notes.*' 


Stirling  Woolen   Mills   Co.   [Iowa]    94   N.   W. 
945. 

6.  Fraudulent  acts  of  a  corporate  presi- 
dent In  executing  a  mortgage  on  corporate 
property,  in  which  the  mortgagee  participat- 
ed are  not  binding  on  the  corporation.  Lamb 
V.  Molntire,  183  Mass.  367,  67  N.  B.  320. 

7.  Payment  of  rent  to  an  agent  of  the 
owner  of  premises  for  an  illegal  purpose 
gives  no  right  of  recovery  against  the  owner 
for  failure  to  make  a  lease.  Stover  v.  Flow- 
er, 120  Iowa,  514,  94  N.  "W.  HOC. 

8.  Fraud  of  an  Insurance  agent  in  writing 
false  answers  instead  of  the  true  ones  given 
by  an  applicant  for  insurance  will  be  Imputed 
to  the  company  and  it  will  be  estopped  by  his 
acts.  Fidelity  Mut.  F.  Ins.  Co.  v.  Lowe  [Neb.] 
93  N.  W.  749;  Otte  v.  Hartford  Life  Ins.  Co., 
88  Minn.  423,  93  N.  "W,  608.  One  inducing  an- 
other to  purchase  from  his  agent  is  liable  for 
the  agent's  fraud,  though  not  authorizing  it. 
Pliipps  V.  Mallory  Commission  Co.  [Mo.  App.] 
78   S.  W.  1097. 

9.  Hyatt  v.  Zion  [Va.]  48  S.  E.  1. 

10.  Vendor  could  rescind  when  the  agent 
of  the  purchaser  represented  the  latter  to  be 
a  man  of  means,  with  small  family,  when  in 
fact  It  was  a  Catholic  corporation.  Thomp- 
son V.  Barry,  184  Mass.  429,  68  N.  B. -674. 

11.  Where  a  mortgagor  delivered  a  bond 
and  mortgage  and  funds  to  a  broker  to  pay 
oft  a  prior  mortgage,  he  was  liable  to  the 
new  holder  of  the  mortgage  for  the  entire 
loan  on  appropriation  by  the  broker  to  his 
own  use.  Henken  v.  Schwicker,  174  N.  Y. 
398,  66  N.  E.  971. 

IS.  Evidence  showed  participation  of  prin- 
cipals In  frauds  by  agent  In  making  a  sale 
of  patents.  Felt  v.  Bell,  205  111.  213,  68  N.  B. 
794. 

13.  Minter  v.  Bradstreet  Co.,  174  Mo.  444, 
73  S.  W.   668. 

14.  Crisp  V.  United  States  &  A.  S.  S.  Co., 
124  F.  748. 

15.  See  1  Curr.  L.  62. 

18.  Payment  to  a  local  agent  of  a  foreign 
loan  association  Is  payment  to  It.  Hoskins 
V.  Rochester  Sav.  &  Loan  Ass'n  [Mich.]  95  N. 
W.  566.  Where  a  general  agent  was  acting 
with'in  the  scope  of  his  authority,  his  con- 
sent to  execution  of  a  bond  for  his  principal 
by  a  subordinate  agent  must  be  deemed  to 
have  been  made  with  the  principal's  knowl- 
edge and  consent.  Paclflo  Nat.  Bank  v.  Aetna 
Indemnity  Co.,  33  Wash.  428,  74  P.  590.  Au- 
thority by  power  of  attorney  to  take  charge 
nf  bank  property  and  do  all  things  necessary 
to  the  business  gives  power  to  dispose  of 
bank  furniture  for  benefit  of  creditors  wheth- 


er so  specified  or  not.  Muir  v.  Westcott 
[Wash.]  75  P.  1107.  An  agent  having  general 
supervision  of  a  farm  and  under  directions  to 
drain  off  surface  waters  can  render  his  prin- 
cipal liable  by  cutting  a  drain  through  a 
highway  so  that  crops  of  another  land  owner 
were  damaged.  Ogle  v.  Hudson,  30  Ind.  App. 
539,  66  N.  B.  702.  An  agent  employed  to 
manage  a  department  of  his  principal's  busi- 
ness beginning  on  a  certain  date  had  author- 
ity, in  the  absence  of  contrary  facts,  to  em- 
ploy a,ssistant3  before  that  date.  Wanamak- 
er  V.  Megraw,  87  N.  Y.  S.  331.  The  "general 
manager"  of  a  retail  drug  store  may  bind  his 
principal  by  renting  a  store  telephone.  His 
authority  was  not  affected  by  a  contract  with 
the  owner  making  the  manager  liable  for 
merchandise  after  a  certain  date  and  giving 
the  owner  the  right  to  cancel  the  contract 
and  discharge  the  manager.  New  York  Tele- 
phone Co.  V.  Barnes,  85  N.  Y.  S.  327.  The  sig- 
nature of  an  employe  of  an  express  com- 
pany to  a  receipt  of  freight  filled  out  and 
tendered  by  the  shipper,  on  a  blank  printed 
by  the  express  company,  is  binding  on  both 
the  shipper  and  company.  Bernstein  v.  Weir, 
40  Misc.  635,  83  N.  Y.  S.  ,48.  The  solicitor  and 
collector  of  a  gas  company  has  actual.  If  not 
ostensible,  authority  to  bind  the  company 
by  a  contract  to  furnish  gas  at  a  certain 
price  [Civ.  Code,  §§  2316,  2317,  2330].  Gal- 
lagher V.  Equitable  Gas  Light  Co.,  141  Cal. 
699,  75  P.  329.  A  superintendent  of  a  depart- 
ment of  a  manufacturing  company  with  au- 
thority to  employ  and  discharge  workmen 
has  no  authority  to  bind  the  company  to  pay 
for  hospital  treatment  of  Injured  employes. 
King  V.  Forbes  Lithograph  Mfg.  Co.,  183 
Mass.  301,  67  N.  B.  330.  A  credltman,  acting 
as  general  manager,  was  a  general  agent 
of  the  firm  with  authority  to  enter  payment 
on  margin  of  a  mortgage,  and  rendered  the 
firm  liable  for  his  failure  to  do  so  [Code,  3 
1065].  Long  Bros.  v.  Jennings,  137  Ala.  190, 
33  So.  857. 

17.  Authority  to  buy  for  cash  will  not  al- 
low an  agent  to  give  credit.  Chapman  v. 
Americus  Oil  Co.,  117  Ga.  8S1,  45  S.  B.  268. 
An  attorney  for  collection  of  a  claim  cannot 
compromise  it  without  special  authority.  Dan- 
ziger  V.  Pittsfield  Shoe  Co.,  204  111.  145,  68  N. 
E.  534.  An  agent  to  sell  land  for  a  sum  cer- 
tain cannot  agree  to  deferred  payments.  Ed- 
wards V.  Davidson  [Tex.  Civ.  App.]  79  S.  W. 
48. 

18.  Authority  of  a  special  agent  Includes 
all  necessary  and  usual  means  for  effectual 
execution.  Bass  Dry  Goods  Co.  v.  Granite 
City  Mfg.  Co.,  119  Ga.  124,  45  S.  E.  980.     Au- 
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(§  2)     B.  Ratification  hy  principal}" — One  may  ratify  a  previously  unau- 
thorized act,  done  in  his  behalf,  which  he  himself  might  have  and  may  stiU 


thorlty  to  employ  an  agent  necessarily  Im- 
plies authority  to  agree  "witii  him  as  to  com- 
pensation. Opinion  of  the  Justices  [N.  H.]  54 
A.  950.  A  brother  given  full  authority  to  set- 
tle a  claim  for  personal  Injuries  against  a 
railroad  had  authority  to  employ  an  attorney 
to  collect  the  claim  for  a  contingent  fee  of 
half  the  amount  of  recovery,  assigning  half 
the  cause  of  action  as  security.  Tabet  v. 
Powell  [Tex.  Civ.  App.]  78  S.  "W.  997.  One  In 
charge  of  goods  to  tender  them  to  the  buyer 
for  Inspection  had  presumptive  authority  to 
bind  the  seller  by  a  refusal  to  do  so  In  ab- 
sence of  contrary  evidence.  Pittsburgh  Plate 
Glass  Co.  V.  Kerlin  Bros.  Co.  [C.  C.  A.]  122  F. 
414. 

19.  Power  to  sell  realty  i  An  agent  of  a 
vendor  of  realty  cannot  accept  other  than 
cash  payment  of  part  of  the  price  contrary  to 
the  contract.  Wilkin  v.  Voss,  120  Iowa,  500, 
94  N.  W.  1123.  The  word  "his"  in  a  power  of 
attorney  by  husband  and  wife  authorizing 
conveyance  of  any  and  all  lands  which  may 
come  Into  "his"  possession  by  reason  of  addi- 
tional homestead  entry  refers  to  the  husband. 
Flnnegan  v.  Brown,  90  Minn.  396,  97  N.  W. 
144.  An  attorney  in  fact  to  sell,  convey  and 
mortgage  may  execute  a  trust  deed  of  the 
principal's  individual  property  to  secure  a 
debt  of  a  firm  of  which  he  Is  a  member.  Muth 
V.  Goddard,  28  Mont.  237,  72  P.  621.  In- 
structions by  an  owner  of  realty  to  his  agent 
to  sell  at  a  certain  price,  "it  being  understood 
that  this  year's  rents  will  come  to  us,"  will 
not  allow  a  sale  at  such  price  without  reser- 
vation of  rent.  Philadelphia  Mortg.  &  Trust 
Co.  V.  Hardesty  tKan.]  75  P.  1115.  Parol  au- 
thority to  find  a  purchaser  of  real  estate  does 
not  give  authority  to  sell  or  to  receive  pay- 
ment. Smith  V.  Browne,  132  N.  C.  366,  43  S. 
E.  915.  Letter  from  owner  to  agent  asking 
further  Information  as  to  a  prospective  sale 
and  when  deed  should  be  made  out,  held  not 
to  be  evidence  of  authority  to  sell.  Smith  v. 
Browne,  132  N.  C.  365,  43  S.  B.  915.  A  written 
power  to  sell  land  does  not  Include  the  power 
to  give  an  option  unless  so  expressed.  Tibbs 
V.  Zlrkle  [W.  Va.]  46  S.  E.  701.  A  power  to 
sell  property  does  not  confer  the  power  to 
bind  the  principal  by  a  contract  of  sale  In 
writing.  Glvingagenta  signed  memorandum, 
with  description  of  land  and  a  price  does  not 
confer  such  power.  Donnan  v.  Adams,  30 
Tex.  Civ.  App.  615,  71  S.  W.  580.  A  power  of 
attorney  construed  as  not  conferring  the 
power  to  sell  land.  Bean  v.  Bennett  [Tex. 
Civ.  App.]  80  S.  W.  662.  A  sale  of  land  by  a 
donee  of  a  power  of  attorney  for  an  un- 
authorized purpose  does  not  pass  title.  Hunt- 
er V.  Eastham  [Tex.  Civ.  App.]   81  S.  "W.   336. 

Power  to  lease:  Power  to  lease  any  of 
principal's  property  wherever  situated,  In- 
cludes power  to  extend  a  lease.  Pittsburg 
Mfg  Co  v.  Fidelity  Title  &  Trust  Co.,  207 
Pa.  223,  56  A.  436.  Authority  to  lease  prem- 
ise's and  collect  rents  does  not  Imply  authori- 
ty to  accept  surrender  of  a  lease.  Barkley 
V.  Holt,  84  N.  T.  S.  957.  A  lessor's  subagent, 
with  authority  to  secure  prospective  tenants 
and  submit  their  names  to  the  agent,  has  no 
Implied  authority  to  collect  rent  for  the  les- 
sor. McGowan  v.  Treacy,  84  N.  T.  S.  497. 
The  Janitor  of  a  flat  building  authorized  by 
the   owner   to   exhibit   the   premises,   execute 


leases,  give  possession,  and  collect  the  first 
month's  rent,  has  authority  to  make  repre- 
sentations as  to  the  fireproof  condition  of  the 
building  so  as  to  bind  the  owner,  and  such 
representations,  made  In  good  faith,  bound 
his  principal,  though  in  fact  false.  Matteson 
V.  Rice,  116  Wis.  328.   92  N.  W.  1109. 

PoTrer  to  buy  or  sell  personalty)  In  the 
absence  of  authority  conferred,  or  a  valid 
usage,  an  agent  cannot  sell  on  credit.  Kops 
Bros.  Co.  V.  Stephen  B.  Smith  &  Co.  [Mich.] 
100  N.  W.  169.  An  Instruction  to  sell  goods 
for  net  cash  is  not  violated  by  Sin  agent  who 
informed  a  buyer  that  he  might  pay  on  actual 
delivery.  Bristol  v.  Mente,  79  App.  Dlv.  67, 
80  N.  T.  S.  52.  That  a  selling  agent  could 
not  procure  an  order  without  taking  goods 
In  exchange  will  not  authorize  him  to  sell 
where  he  was  to  sell  on  cash  or  credit  and 
collect  accounts.  Block  v.  Dundon,  83  App. 
Dlv.  539,  81  N.  T.  S.  1114.  An  agent  with  au- 
thority only  to  purchase,  pay  for  and  ship 
potatoes  to  his  principal,  has  no  authority  to 
sell.  Hogue  v.  Simonson,  87  N.  Y.  S.  1065.  In 
the  absence  of  custom  or  proof  of  authority, 
an  agent  cannot  warrant  the  quality  of  goods 
sold.  Ellner  v.  Priestley,  39  Misc.  535,  80  N. 
T.  S.  371.  Authority  to  a  corporate  manager 
to  buy  an  engine  Is  not  authority  to  suspend 
payment  and  arrange  for  unlawful  Interest 
on  the  debt.  Sanford  Cattle  Co.  v.  Williams 
[Colo.  App.]  71  P.  889.  Authority  to  take  or- 
ders for  fish  will  not  necessarily  authorize 
in  agent  to  warrant  their  keeping  qualities. 
Troy  Grocery  Co.  v.  Potter  [Ala.]  36  So.  12. 
An  agent  selling  machinery  cannot  accept 
lumber  In  payment  without  special  authority. 
J.  A.  Pay  &  Eagan  Co.  v.  Causey,  131  N.  C. 
350,  42  S.  E.  827.  Where  a  principal  Is  bound 
by  an  authorized  express  warranty  of  goods 
sold,  made  by  an  agent,  he  Is  not  bound  by 
a  warranty  as  to  other  qualities  expressly 
reciting  that  It  is  made  on  the  agent's  indi- 
vidual responsibility  unless  he  ratifies  It. 
Holcombe  v.  Cable  Co.,  119  Ga.  466,  46  S.  E. 
671.  Authority  only  to  solicit  orders  subject 
to  principal's  approval  does  not  give  authori- 
ty to  make  a  binding  contract  of  sale.  Kelley 
&  D.  Mill.  Co.  V.  Adams  [Ark.]  78  S.  W.  49. 
Authority  to  sell  goods  and  collect  gives  no 
real  or  apparent  authority  to  open  a  bank 
account  or  borrow  money,  nor  will  the  agent's 
checks,  signed  In  his  own  name,  give  his 
principal,  who  receives  them,  notice  that  the 
agent  has  opened  a  bank  account  In  his  name. 
Case  V.  Hammond  Packing  Co.  [Mo.  App.]  79 
S.  W.  732.  That  one  Is  an  agent  to  buy  and 
sell  beer  will  not  give  authority,  as  Incident 
to  the  business,  to  buy  whiskey  on  the  prin- 
cipal's credit.  Hackett  v.  Van  Frank  [Mo. 
App.]  79  S.  W.  1013.  One  sending  orders  lia- 
ble to  acceptance  or  rejection  for  goods  from 
stock  lists  without  receiving  other  compen- 
sation than  a  commission  on  accepted  orders 
is  not  an  agent  of  the  seller  to  sell  goods  or 
guarantee  their  quality.  Illinois  Moulding 
Co.  v.  Page  &  L..  Mfg.  Co.,  104  111.  App.  1. 

General  sales  asentsi.  A  sales  agent  of  a 
machine  company  has  Implied  authority  to 
waive  stipulations  In  a  contract  of  sale.  Mo- 
Cormick  Harvesting  Mach.  Co.  v.  Machmul- 
ler,  1  Neb.  UnofE,  80,  95  N.  W.  507.  Wber« 
all  negotiations  for  sale  of  a  machine  w  -.r- 
conducted  by  a  sales  agent,  he  had  authority 
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lawfully  do,  or  might  and  may  still  lawfully  delegate  to  anotlier.^^    Eatifiea- 
tion  is  usually  established  by  implication  from  the  conduct  or  acts  of  the  party 


to  bind  the  principal  by  a  tender  of  the  ma- 
chine to  the  buyer  on  the  latter's  rescission 
of  the  sale.  Parsons  Band  Cutter  &  Self 
Feeder  Co.  v.  Mallinger,  122  Iowa,  703,  98  N. 
W.  580.  When  the  contract  of  sale  so  stipu- 
lates, the  sales  agent  has  no  power  to  mate- 
rially change  the  terms  of  the  contract  with- 
out ratification  by  the  principal.  Larson  v. 
Minneapolis  Threshing  Mach.  Co.  [Minn.]  99 
N.  W.  623.  Promoting  contracts  for  erection 
of  buildings  is  within  the  scope  of  the  au- 
thority of  a  salesman  whose  sale  of  machin- 
ery depends  on  the  erection  of  the  buildings. 
D.  June  &  Co.  v.  Doke  [Tex.  Civ.  App.]  80  S. 
W.  402. 

Authority  to  receive  payinents  or  collect 
money:.  Authority  to  receive  payment  does 
not  authorize  Us  receipt  before  maturity. 
City  Nat.  Bank  v.  Goodloe-McClelland  Com- 
mission Co.,  93  Mo.  App.  123.  Authority  to 
receive  interest  does  not  Imply  authority  to 
receive  principal.  Thompson  v.  Buehler,  1 
Neb.  TJnofC.  590,  95  N.  W.  854.  A  land  agent 
cannot  accept  part  payment  by  check  unless 
his  principal  has  acquiesced  therein.  Orms- 
by  V.  Graham  [Iowa]  98  N.  W.  724.  Authori- 
ty to  collect  rents  for  a  landlord  does  not  im- 
ply authority  to  make  rental  contracts. 
Dieckman  v.  Welrich,  24  Ky.  L..  R.  2340,  73  S. 
W.  1119.  An  agent  authorized  to  take  a  cer- 
tain amount  as  part  payment  on  land  cannot 
accept  Mexican  money.  Edwards  v.  Davidson 
[Tex.  Civ.  App.]  79  S.  W.  48.  Authority  to 
collect  moneys  for  a  principal  gives  no  au- 
thority to  relinquish  rights  or  recognize  ad- 
verse claims  In  property  mortgaged  to  the 
principal  without  express  direction.  Johnson 
V.  Wilson  &  Co.,  137  Ala.  468,  34  So.  392. 

FoiTcr  to  make  or  obtain  loans : .  Proof  of 
authority  to  make  a  loan  is  not  evidence  of 
authority  to  collect  either  principal  or  inter- 
est. Evidence  held  not  to  show  that  a  broker 
was  the  agent  of  a  lender  In  receiving  pay- 
ments on  the  loan.  Ortmeier  v.  Ivory,  208 
111.  577,  70  N.  E.  665.  That  one  obtained  a 
loan  as  agent  for  the  borrower  will  not  raise 
a  presumption  of  his  agency  In  making  pay- 
ment, though  it  Is  evidence  to  be  considered 
with  other  appropriate  circumstances.  Bal- 
lard v.  Nye,  138  Cal.  588,  72  P.  156. 

Po-wers  irith  reference  to  commercial  pa- 
per: Indorsement  of  a  draft  payable  to  two, 
not  partners,  cannot  be  made  by  one  in  names 
of  both  without  extraneous  authority.  Allen 
v.  Corn  Exoh.  Bank,  87  App.  BIv.  335,  84  N. 
T.  S.  1001.  Authority  to  make,  draw,  sign 
and  issue  promissory  notes  payable  at  a  cer- 
tain bank,  Is  a  power  of  attorney  to  make 
promissory  notes.  Rosenthal  v.  Hasberg,  84 
N.  T.  S.  290.  Authority  to  make  restricted  in- 
dorsements of  drafts  for  the  principal  will 
not  authorize  a  general  indorsement  In  blank. 
Exchange  Bank  v.  Thrower,  118  Ga.  433,  45 
S.  B.  316.  An  agent  with  authority  to  draw 
for  timber  bought  and  received  cannot  make 
the  principal  liable  to  the  transferee  of  a 
draft  drawn  for  timber  which  had  no  exist- 
ence. Gray  Tie  &  Lumber  Co.  v.  Farmers' 
Bank,  25  Ky.  L.  R.  1596,  78  S.  W.  207. 

Corporate  and  insnronce  agentmi  The  pres- 
ident and  general  manager  of  a  corporation 
may  bind  it  for  services  of  a  physician  to  an 
employe  Injured  through  Its  negligence.  Ev- 
ans v.  Marlon  Mln.  Co.,  100  Mo.  App.  670,  75 


S.  W.  178.  In  absence  of  other  evidence,  the 
president  and  secretary  of  a  corporation  are 
presumed  to  have  had  authority  to  execute  a 
chattel  mortgage  purporting  to  be  the  ob- 
ligation of  the  corporation.  Burkamp  v.  Hea- 
ley,  24  Ky.  L.  R.  1926,  72  S.  W.  759.  Manager 
had  authority  to  make  a  contract  indemnify- 
ing one  for  possible  loss  on  crop  of  sugar 
beets.  Constantino  v.  Kalamazoo  Beet  Su- 
gar Co.  [Mich.]  93  N.  W.  1088.  A  corporate  of- 
ficer cannot  execute  accommodation  paper  in 
name  of  the  corporation  without  special  au- 
thority. Pelton  V.  Spider  Lake  Sawmill  & 
Lumber  Co.,  117  Wis.  569,  94  N.  W.  293.  The 
treasurer  of  a  corporation  cannot  bind  it  to 
pay  a  debt  merely  by  rea-^on  of  his  official 
position.  Rider  &  Driver  Pub.  Co.  v.  Rough 
Rider  Horseshoe  Co.,  84  App.  Div.  283,  82  N. 
T.  S.  765.  A  general  power  as  managing 
agent  of  a  corporation  does  not  confer  the 
power  to  mortgage  corporate  property.  First 
Nat.  Bank  v.  Klrkley,  43  Pla.  376,  32  So.  881. 
By-law  held  to  give  authority  to  corporate 
president  to  determine  when  bankruptcy  pro- 
ceedings should  be  begun  against  its  debtor. 
In  re  Winston,  122  P.  187.  The  vice  president 
of  a  corporation,  to  whom  the  secretary,  who 
had  been  delegated  power  to  sell  property  of 
the  corporation,  had  delegated  his  powers  by 
power  of  attorney,  had  no  authority  to  dis- 
affirm the  secretary's  previous  sale  of  prop- 
erty for  the  corporation  and  commence  suit 
for  Its  recovery.  Alaska  &  C.  Commercial 
Go.  v.  Solner  [C.  C.  A.]  123  P.  855.  A  corpo- 
rate secretary  has  no  authority  to  accept  any- 
thing but  money  in  satisfaction  of  a  judg- 
ment held  by  the  corporation.  Good  Hope 
Bldg.  Ass'n  V.  Amweg,  22  Pa.  Super.  Ct.  145. 
A  corporation  president  cannot  bind  the  cor- 
poration by  a  note  shown  to  have  been  made 
for  his  own  personal  benefit.  Wheeler  v. 
Mineral  Farm  Consol.  Min.  Co.,  31  Colo.  110, 
71  P.  1101.  The  general  manager  of  a  live 
stock  corporation  cannot  give  corporate  notes 
without  special  authority.  Sanford  Cattle 
Co.  V.  Williams  [Colo.  App.]  71  P.  889.  An 
Insurance  agent  with  full  power  to  make 
contracts  of  insurance  may  make  a  valid  oral 
contract.  King  v.  Phoenix  Ins.  Co.,  101  Mo. 
App.  163,  76  S.  W.  65.  An  Insurance  agent 
directed  to  take  up  a  policy  for  cancellation 
cannot  do  so  on  condition  that  another  policy 
should  be  gotten  for  the  holder  in  another 
company.  Miller  v.  Firemen's  Ins.  Co.  [W. 
Va.]  46  S.  B.  181.  Authority  to  an  insurance 
agent  to  deny  liability  on  a  policy  does  not 
imply  authority  to  adjust  the  loss  or  to  ac- 
cept proofs  of  loss.  Indian  River  State  Bank 
v.  Hartford  Fire  Ins.  Co.  [Fla.]  35  So.  228. 
A  local  Insurance  agent  with  authority  to 
make  contracts  of  insurance,  collect  premi- 
ums, and  sign  policies,  may  waive  proofs  of 
loss  by  parol  or  In  writing  or  by  acts 
amounting  to  estoppel.  Indian  River  State 
Bank  v.  Hartford  Fire  Ins.  Co.  [Fla.]  35  So. 
228. 

Misccllancons  special  agencies  i  Authority 
to  deposit  the  principal's  money  In  a  bank 
does  not  Imply  authority  to  check  It  out. 
Heath  v.  New  Bedford  Safe  Deposit  &  Trust 
Co.,  184  Mass.  481,  69  N.  B.  215.  Bank  cashier 
held  under  circumstances  to  have  no  author- 
ity to  accept  check.  Van  Buren  County 
Sav.  Bank  v.  Stirling  Woolen  Mills  Co.  [Iowa] 


86 


AGENCY  §  2D. 


3  Cur.  Law. 


in  whose  behalf  the  agency  is  assumed,  inconsistent  with  an  intention  not  to 
ratify.^^  It  may  be  by  mere  acquiescence  or  failure  to  act,-'  for  a  considerable 
length  of  time,^*  or  by  positive  acts,  such  as  the  adoption,^'   acceptance,"'  or 


94  N.  W.  945.  One  sent  by  a  seller  of  goods 
to  repair  defects  therein  has  no  authority  to 
vary  conditions  of  the  sale  as  to  acceptance. 
Massilon  Engine  &  Thresher  Co.  v.  Schirmer 
[Iowa]  93  N.  W.  599.  An  authorization  and 
request  by  mortgagees  to  haul  mortgaged 
goods  to  a  warehouse  will  not  give  authority 
to  ship  and  take  a  shipping  receipt  for  the 
goods,  nor  are  the  mortgagees  bound  by  no- 
tice to  one  so  authorized.  Zorn  v.  Livesley 
[Or.]  75  P.  1057.  Authority  to  contract  for  a 
supply  of  steam  from  a  boiler  does  not  imply 
authority  to  buy  and  pay  for  coal  to  heat  the 
boiler.  Union  Hosiery  Co.  v.  Hodgson  [N. 
H.]  57  A.  384.  An  inspector  appointed  by  a 
purchaser  of  lumber  to  tally  and  inspect  It 
has  no  authority  in  his  special  agency  to 
waive  inspection  or  delegate  his  authority  to 
another.  Campbellsville  Lumber  Co.  v.  B.  R. 
Spotswood  &  Son,  24  Ky.  L.  R.  2430,  74  S.  W. 
235.  Letters  from  principal  construed  as  not 
giving  agent  authority  to  agree  to  furnish 
water  for  irrigation  purposes.  Anderson  v. 
Adams,  43  Or.  621,  74  P.  215.  A  letter  of  at- 
torney authorizing  execution  of  bonds  for 
"performance  of  contracts  other  than  insur- 
ance policies"  authorizes  execution  of  a  bond 
for  performance  of  a  contract  to  repay  money 
advanced  to  a  building  contractor.  Pacific 
Nat.  Bank  v.  Aetna  Indemnity  Co.,  33  Wash. 
428,  74  P.  590. 

20.  See  1  Curr.  L.  56. 

21.  Commercial  creditors  held  to  have  rat- 
ified the  contract  made  by  a  purchaser  with 
the  debtor  requiring  him  to  deposit  money 
sufficient  to  meet  their  claims.  Alexander 
V.  Wade  [Mo.  App.]  80  S.  W.  19.  If  the  un- 
authorized act  involved  a  crime,  or  was  a 
transaction  opposed  to  public  policy,  it  can- 
not be  ratified.  Daughters  of  American 
Revolution  v.  Schenley,  204  Pa.  572,  54  A. 
366.  An  executrix  may  ratify  the  contract 
of  one  assuming  to  act  as  her  agent  for 
commissions  to  another  in  the  purchase  of 
lands.  Dyer  v.  Winston  [Tex.  Civ.  App.] 
77   S.  W.    227. 

22.  Mortgagee  held  to  have  ratified  agency 
to  receive  payments  on  mortgage  debt.  Bal- 
lard v.  Nye,  138  Cal.  588,  72  P.  156.  The 
act  of  the  lessor  in  accepting  a  tenant  was 
not  inconsistent  with  an  Intention  not  to 
ratify  the  act  of  a  subagent,  securing  the 
tenant,  in  retaining  a  deposit  made  on  the 
rent.     McGowan  v.   Treacy,   84   N.   T.   S.    497. 

23.  Directors  of  a  corporation  by  failing 
to  take  any  action  regarding  a  sale  of  its 
property  by  the  secretary,  who  had  author- 
ity to  sell,  must  be  presumed  to  have  rati- 
fied his  acts.  Alaska  &  C.  Commercial  Co. 
V.  Solner  [C.  C.  A.]  123  F.  855.  Failure  of 
a  principal,  on  learning  the  facts  of  a  fraud- 
ulent sale  by  his  agent,  to  return  the  pro- 
ceeds to  the  purchaser,  amounts  to  a  ratifi- 
cation of  the  fraudulent  act.  Evidence 
showed  principal  had  knowledge  that  agent 
received  proceeds  in  course  of  the  agency. 
Russ  v.  Hansen,  119  Iowa,  375,  93  N.  W.  502. 
A  vendor  of  realty,  who  consents  to  an  ex- 
tension of  time  for  payment  with  knowledge 
that  his  co-vendor  has  received  a  part  pay- 
ment, thereby  ratifies  the  latter's  act  in 
endorsing   and   cashing   drafts   for    both  for 


the  purchase  price,  though  he  did  not  know 
the  manner  of  payment.  Allen  v.  Corn  Exoh. 
Bank,  87  App.  Div.  335,  84  N.  Y.  S.  1001.  Evi- 
dence held  sufficient  to  show  a  knowledge 
of  and  acquiescence  in  payments  to  another, 
and  ratification  of  the  act  of  receiving  pay- 
ment. Piatt  V.  Schmitt,  117  Wis.  489,  94  N. 
W.   345. 

24.  Silence  of  stockholders  for  two  years, 
with  knowledge  of  an  Illegal  contract  made 
by  directors,  is  not  a  ratification.  The  time 
is  insuflicient  regardless  of  the  application 
of  the  general  rule  of  ratification  to  such 
acts  of  corporate  agents.  Oliver  v.  Rahway 
Ice  Co.,  64  N.  J.  Bq.  596,  54  A.  460.  Silence 
for  a  long  time,  during  which  goods  bought 
by  an  agent  were  seized  in  his  principal's 
hands  for  the  latter's  debts,  amounts  to 
ratification  of  the  agent's  unauthorized  pur- 
chase. Owens  Pottery  Co.  v.  TurnbuU  Co., 
75  Conn.  028,  54  A.  1122.  Where  an  agree- 
ment as  to  settlement  of  a  debt  due  a  bank, 
made  by  the  cashier  with  the  debtor,  was 
not  fulfilled  by  the  bank,  acquiescence  of 
the  debtor  in  another  arrangement  effected 
by  the  cashier  for  two  years  was  a  ratifica- 
tion of  the  latter's  acts.  Pease  v.  Francis 
[R.  I.]  55  A.  686.  Acquiescence  of  an  in- 
fant in  a  transaction  made  for  him,  with 
full  knowledge  of  facts  for  three  years  after 
coming  of  age  was  a  ratification.  Manson 
V.  Simplot,  119  Iowa,  94,  93  N.  W.  75.  Re- 
tention of  obligations  for  a  loan  for  more 
than  two  years,  with  knowledge  of  facts 
and  without  objection,  amounts  to  ratifica- 
tion of  an  agent's  acts  in  giving  his  own 
obligations  instead  of  those  of  the  borrower 
and  receiving  payment  thereon.  Day  v.  Mil- 
ler [Neb.]  95  N.  W.  359.  Acquiescence  of  an 
undisclosed  principal  for  three  years  with 
knowledge  of  an  act  of  his  agent  tends  to 
show  full  authority  to  act.  Cheshire  Provi- 
dent Inst.  V.  Vandergrift  [Neb.]  95  N.  W.  615. 
Silence  of  a  principal  for  over  two  years 
after  his  agent  orally  rescinded  a  contract 
of  purchase,  held  an  acquiescence  in  the 
agent's  act.  Henderson  v.  Beatty  [Iowa]  99 
N.  W.  716.  Where  one  of  two  brothers,  co- 
payees  on  drafts,  received  proceeds  of  the 
sale  on  indorsements  of  such  drafts  made 
by  his  brother  in  names  of  both  and  did  not 
question  the  authority  to  indorse  for  him 
until  several  years  after  payment  and  aft- 
er the  brother's  death,  he  will  be  held  to 
have  granted  original  authority  to  make  the 
indorsement.  Allen  v.  Corn  Exch.  Bank,  87 
App.  Div.  335,   84  N.  Y.  S.   1001. 

25.  Plaintiff  secured  a  purchaser,  on  re- 
quest of  an  agent,  and  the  principal  carried 
out  the  contract  made  with  the  purchaser 
so  secured.  Hunt  v.  Jones  [Mo.  App.]  79 
S.  W.  486.  Ratification  by  directors  of  cor- 
poration of  Indorsement  of  note  by  presi- 
dent. Beacon  Trust  Co.  v.  Souther,  183 
Mass.  413,  67  N.  B.  345.  Employment  of  a 
broker  by  a  m&naging  director  of  a  corpora- 
tion to  sell  corporate  realty  is  ratified  by 
a  vote  of  directors  ratifying  the  sale.  Hen- 
derson V.  Raymond  Syndicate,  183  Mass.  443, 
67    N.    B.    427. 

26.  Agent's  act  In  taking  old  machine  in 
part  payment  for  new,  ratified  by  accepting 
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execution  of  a  contract  made  through  the  alleged  agent,"'  or  the  acceptance  of 
benefits  resulting  from  the  unauthorized  act."'  The  presumption  of  ratification 
may  be  negatived  by  express  declarations  of  the  principal."'  There  may  be  a 
ratification  regardless  of  former  limitations  of  the  agent's  authority. °°  The  prin- 
cipal must  have  full  knowledge  of  all  material  facts  at  the  time  of  ratifica- 
tion,'^ but  if  the  situation  is  such  as  to  put-  him  upon  inquiry,  he  will  be  pre- 


the  order  for  the  new  machine,  with  knowl- 
edge. SchuU  V.  New  Birdsall  Co.  [S.  D.]  95 
N.  W.  276. 

27.  Execution  by  the  principal  of  a  con- 
tract made  by  the  agent  In  excess  of  his  au- 
thority amounts  to  ratification.  Short  v. 
Stephens,  92  Mo.  App.  151.  Subsequent  exe- 
cution by  a  wife  of  a  contract  for  exchange 
of  realty  with  full  knowledge  of  arrange- 
ments by  her  husband  with  a  broker  for 
the  exchange  was  a  ratification  of  the  bro- 
ker's acts  in  securing  the  contract  of  ex- 
change. Charles  v.  Cook,  88  App.  Div.  81, 
84  N.  T.  S.  8S7. 

28.  Where  a  lease  for  more  than  a  year 
is  made  by  an  agent  without  authority  in 
writing  as  required  by  statute,  receipt  of 
rents  by  the  owner  with  knowledge  of  the 
facts  will  give  original  validity  to  the  trans- 
action. Krlz  V.  Peege,  119  Wis.  105,  95  N. 
W.  108.  Acceptance  of  results  with  knowl- 
edge. First  Nat.  Bank  v.  Bower  [Neb.]  98 
N.  W.  834.  Principal  bound  by  contract  for 
labor  made  by  agent,  after  receiving  benefits 
thereunder.  Budd  v.  Howard  Thomas  Co.,  40 
Misc.  52,  81  N.  Y.  S.  152.  Acceptance  of  bi- 
cycle received  for  repairs  by  agent,  and 
making  repa,irs  under  the  contract  made  by 
the  agent  will  render  the  principal  liable 
for  its  breach.  Rollins  v.  Sidney  B.  Bow- 
man Cycle  Co.,  84  App.  Dlv.  287,  82  N.  T.  S. 
781.  Acceptance  of  payments  on  drafts  will 
prevent  one  of  two  payees  from  questioning 
the  authority  of  the  other  to  Indorse  them 
for  payment.  Allen  v.  Corn  Exch.  Bank,  87 
App.  Div.  335,  84  N.  T.  S.  1001.  Though  a 
collection  agency  bad  no  authority  to  com- 
promise a  claim  In  Its  hands,  the  act  of  the 
creditor  five  years  later,  on  learning  of  the 
settlement.  In  receiving  the  proceeds  of  the 
settlement  from  the  agency,  ratified  the 
settlement.  Cobb  v.  Edson,  84  N.  T.  S.  916. 
Acceptance  of  benefits  by  a  partnership  of 
acts  of  one  who  purports  to  act  as  Its  agent 
in  drawing  a  note  Is  a  ratification.  Rosen- 
thal V.  Hasberg,  84  N.  T.  S.  290.  Acceptance 
of  benefits  of  a  transaction  brought  about 
by  an  attorney  and  taking  part  In  the  final 
negotiations  will  bind  a  principal  for  the 
attorney's  fees,  though  he  was  employed  by 
her  agent.  Sultan  v.  Bailey,  85  N.  T.  S.  332. 
Acceptance  of  benefits  under  settlement  by 
attorney.  Collins  v.  Fidelity  Trust  Co.,  33 
Wash.  136,  73  P.  1121.  Where  a  corporation 
received  and  retained  the  proceeds  of  all 
checks  drawn  and  deposited  by  Its  agent 
with  knowledge  of  the  circumstances.  It 
was  liable  therefor,  though  he  may  have  ex- 
ceeded his  authority.  Stotts  City  Bank  v. 
T.  A.  Miller  Lumber  Co.,  102  Mo.  App.  75, 
74   S.  W.   472. 

29.  Where  an  agent  exceeded  his  author- 
ity In  warranting  goods  sold,  declarations  of 
the  seller's  oflioers  on  receiving  a  memo- 
randum of  the  contract  that  they  would 
not  accept  the  order  and  ratify  the  warranty 
are   admissible    on   the    question    of   ratifica- 


tion in  the  buyer's  action  for  breach.  Reld 
V.  Alaska  Packing  Co.,  43  Or.  429,  73  P.  337. 
Where  a  collector  of  a  brewing  company 
was  warned  that  if  he  procured  a  bond  for 
a  customer  It  would  be  at  his  own  expense, 
the  subsequent  action  of  the  receivers  of  the 
company  accepting  the  customer  and  availing 
themselves  of  the  collector's  act  was  held 
not  a  ratification.  Offerman  v.  Reich,  88  N. 
Y.  S.  936. 

30.  Bradford  v.  Smith  [Iowa]  98  N.  W. 
377. 

31.  LiUdden  &  B.  Southern  Music  House  v. 
McDonald,  117  Ga.  60,  43  S.  E.  425;  First 
Nat.  Bank  v.  Bower  [Neb.]  98  N.  W.  834; 
Kriz  V.  Peege,  119  Wis.  105,  95  N.  W.  108: 
Danzlger  v.-  Plttsfield  Shoe  Co.,  204  111.  145, 
68  N.  E.  534;  Collins  v.  Fidelity  Trust  Co.. 
33  Wash.  136,  73  P.  1121;  Beacon  Trust  Co. 
V.  Souther,  183  Mass.  413,  67  N.  B.  345;  Bank 
of  Commerce  v.  Miller,  105  111.  App.  224. 
Ratification  of  a  contract  made  by  a  corporate 
manager  with  a  broker  for  sale  of  property, 
at  a  meeting  of  directors,  the  manager  par- 
ticipating, is  made  with  knowledge  of  facts 
known  by  him  at  that  time,  so  as  to  amount 
to  original  authority.  Hartford  &  N.  Y. 
Transp.  Co.  v.  Plymer  [C.  C.  A.]  120  P.  624. 
Telegram  held  not  to  be  a  ratification  of 
a  contract  of  sale  of  land,  where  principal 
had  requested  but  had  not  received  Infor- 
mation concerning  same.  Henry  v.  Lane  [C. 
C.  A.]  128  F.  243.  Settlement  by  agent  for 
collection  of  claim  held  by  estate  Is  not  rati- 
fied by  administratrix  after  her  discharge 
where  she  did  not  know  existing  facts. 
Upton  V.  Dennis  [Mich.]  94  N.  W.  728.  Held, 
that  principals  had  not  such  knowledge  that 
the  receipt  of  proceeds  and  their  statement 
that  they  would  Investigate  an  alleged  breach 
of  warranty  In  an  unauthorized  sale  by  their 
agent  and  settle  "if  all  right"  was  a  ratifi- 
cation. Hogue  v.  Slmonson,  87  N.  T.  S.  1066. 
Under  express  provision  of  the  code  in  Cal- 
ifornia [Civ.  Code,  §  2310].  Lambert  v. 
Gerner,  142  Cal.  399,  76  P.  53.  A  mortgage 
executed  by  a  general  agent  of  a  corporation 
cannot  be  impliedly  ratified  by  the  corpora-" 
tlon  without  knowledge  of  the  mortgage. 
First  Nat.  Bank  v.  Kirkby,  43  Fla.  376,.  32 
So.  881.  Retention  of  tnoney  by  a  seller  of 
land  is  not  ratification  of  the  sale,  even  after 
knowledge  that  the  agent  procuring  the  sale 
acted  secretly  for  the  purchaser,  where  the 
seller  did  not  know  who  furnished  the  mon- 
ey. McClure  v.  UUmann,  102  Mo.  App.  697, 
77  S.  W.  325.  Receipt  and  retention  of  money, 
by  a  principal  on  an  overdraft  by  an  agent 
on  a  bank  account  kept  by  the  agent  in  the 
principal's  name  is  not  a  ratification  of  the 
overdraft  where  the  principal  did  not  know 
of  the  account.  Case  v.  Hammond  Packing 
Co.  [Mo.  App.]  79  S.  W.  732.  Execution  of  a 
deed  by  owner  in  Ignorance  of  terms  of  sale 
made  by  his  agent  not  a  ratification  of  the 
sale.  Edwards  v.  Davidson  [Tex.  Civ.  App.] 
79  S.  W.  48. 
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suhied  to  have  knowledge  of  facts  which  a  reasonably  diligent  investigation  would 
have  disclosed.'"  It  is  inunaterial  that  he  was  ignorant  of  such  facts  at  the 
time  of  the  unauthorized  act.'^  Eatification  cannot  be  partial'*  or  conditional."' 
Acceptance  of  benefits  of  a  contract  of  the  agent  must  be  subject  to  the  agent's 
representations  inducing  the  contract.'"  The  acts  must  have  been  performed  as 
agent,''  and  there  can  be  no  ratification  without  some  evidence  that  there  was  an 
agency."  Eatification  must  come  from  the  principal  and  not  the  unauthorized 
agent.'*  After  ratification  by  the  principal,  the  agent's  authority  cannot  be  ques- 
tioned by  a  third  party.*"  Subsequent  ratification  of  an  unauthorized  act  is  equiva- 
lent to  precedent  authority."     Eatification  is  usually  a  question  of  fact.*" 

(§2)  E.  Undisclosed  agency.*^ — An  undisclosed  principal  may  avail  him- 
self of  a  contract  made  by  his  agent,**  but  must  do  so  subject  to  existing  equities 
between  the  apparent  principals.*"  He  is  liable,  when  disclosed,  on  simple  con- 
tracts,*' but  not  on  negotiable  instruments,*'  nor  on  contracts  under  seal,*'  ex-- 


82.  BaUard  v.  Nye,  138  Cal.  588,  72  P.  156. 

83.  Ratification  of  the  purchase  of  lands 
by  an  attorney  In  fact  under  authority  of  a 
power  duly  signed  and  acknowledged  will 
bind  the  owner,  though  he  was  ignorant  of 
the  terms  of  the  contract  when  made.  Rank 
V.  Garvey  [Neb.]   92  N.  W.   1025. 

34.  A  principal  cannot  partially  ratify  his 
agent's  unauthorized  act  excluding  burdens 
as  to  himself;  acceptance  of  benefits  must 
impose  complete  liability.  "Warder,  Bush- 
nell  &  Glessner  Co.  v.  Myers  [Neb.]  96  N. 
W.   992. 

35.  Execution  of  a  deed  promised  if  an- 
other party's  consent  was  obtained.  Held 
no  ratification.  Riley  v.  Grant  [S.  D.]  94 
N.  "W.  427. 

36.  Bank  president  securing  fidelity  bond 
for  bank.  Warren  Deposit  Bank  v.  Fidelity 
&  Deposit  Co.,  25  Ky.  D.  R.  289,  74  S.  "W. 
1111. 

37.  Where  an  agent  of  a  buyer  of  a  crop 
of  hops  gave  the  seller  an  advancement  of 
the  price  on  his  own  liability  and  not  as 
agent,  the  buyer  could  not  ratify  the  ad- 
vancement so  as  to  be  entitled  to  posses- 
sion of  the  property  on  the  seller's  failure 
to  repay  the  advancement  to  the  agent. 
Backhaus    v.    BueUs.    43    Or.    558,    73    P.    342. 

38.  Woodman  v.  Wicker,  88  N.  T.  S.  411. 
No  ratification  where  the  acts  alleged  to 
have  been  ratified  were  supposed  to  be  the 
acts  of  the  regular  agent,  and  not  of  the  al- 
leged agent.     Chicago  Cottage  Organ  Co.  v. 

•Stone  [Ark.]   73  S.  W.  392. 

39.  A  board  of  corporate  directors  can- 
not ratify  an  illegal  contract  made  by  a  for- 
mer board  where  a  majority  of  those  present 
were  members  of  the  former  board.  Oliver 
v.  Rahway  Ice  Co.,  64  N.  J.  Bq.  596,  54  A. 
460. 

40.  Where  an  owner  of  land,  who  con- 
veyed it  reserving  the  right  to  represent 
the  property  in  street  vacation  proceedings, 
ratified  acts  of  his  attorney  in  fact  in  the 
proceedings  previously  unauthorized,  the 
grantee  cannot  question  the  attorney's  au- 
thority. Daughters  of  American  Revolution 
V.  Schenley,  204  Pa.  572,  54  A.  366. 

41.  Daughters  of  American  Revolution  v. 
Schenley,  204  Pa.  572,  64  A.  366;  Alexander 
V.  Wade  [Mo.  App.]  SO  S.  W.  19.  A  vote  by 
directors  of  a  corporation  ratifying  indorse- 
ment of  a  note  by  its  president  was  equiva- 
lent  to   original  authority  to   indorse.     Bea- 


con Trust  Co.  V.  Souther,  183  Mass.  413,  67 
N.  B.  345.  Subsequent  ratification  by  stock- 
holders of  an  unauthorized  transfer  of  prop- 
erty by  corporate  directors  unaffected  by 
actual  fraud  will  bind  the  corporation.  Met- 
calf  V.  American  School  Furniture  Co.,  122 
F.  115. 

42.  Evidence  in  action  by  one  payee  In 
draft  against  indorsee  of  his  co-payee  to 
recover  his  share  of  the  proceeds  as  re- 
quiring submission  of  question  of  ratifica- 
tion by  plaintiff  of  his  co-payee's  indorse- 
ment and  personal  realization  of  the  proceeds 
to  the  Jury.  Allen  v.  Corn  Exch.  Bank,  87 
App.  Div.  336,  84  N.  T.  S.  1001.  Evidence 
in  action  by  obligee  in  bond  for  convey- 
ance of  realty  to  compel  specific  perform- 
ance Insufficient  to  show  ratification  of  her 
husband's  unauthorized  assignment  of  the 
bond  in  her  name.  Hawley  v.  Hawley,  43 
Or.  352,  73  P.  3.  Sufficiency  of  evidence  in 
action  for  goods  bought  by  alleged  agent 
to  carry  to  the  jury  the  issue  of  ratification 
of  the  sale.  Hackett  v.  Van  Frank  [Mo. 
App.]   79  S.  W.  1013. 

43.  See  1  Curr.  L.  58. 

44.  Morris  v.  Chesapeake  &  O.  S.  S.  Co., 
126  F.  62.  An  undisclosed  principal  may 
ordinarily  take  advantage  of  his  agent's  con- 
tracts. Temple  v.  Pennell  [Iowa]  99  N.  W. 
567.  The  addressee  of  a  telegram  may  re- 
cover for  breach  of  the  contract  to  trans- 
mit, though  the  sender  did  not  disclose  his 
agency  for  the  addressee.  Manker  v.  West- 
ern Union  Tel.  Co.,  137  Ala.  292,  34  So.  839. 
Sufficiency  of  evidence  to  show  disclosure 
of  agency  in  sale  of  cattle.  Johnston  v. 
Parrott,  92  Mo.  App.  199. 

45.  Claim  for  demurrage  against  agent  of 
shipper.  Morris  v.  Chesapeake  &  0.\S.  S.  Co., 
126  F.  62. 

46.  Complaint  held  sufficient  as  stating  a 
cause  of  action  for  goods  bought  by  a  mort- 
gagor in  management  as  mortgagee's  agent. 
Patrick  &  Co.  v..  Grand  Forks  Mercantile 
Co.  [N.  D.]  99  N.  W.  55.  For  debts  created 
by  his  agent  in  the  management  of  business 
for  him.  Wasserman  v.  Bacon,  80  App.  Div. 
505,  81  N.  T.  S.  193.  Diability  extends  to 
amount  of  Judgment,  costs  of  trial  and  ap- 
peal. City  Trust,  Safe  Deposit  &  Surety  Co. 
V.  American  Brewing  Co.,  88  App.  Div.  383, 
84  N.  T.  S.  771.  Delivery  of  goods  on  prem- 
ises of  defendant  on  order  of  her  son  makes 
her    liable    where    she    had    long   been    con- 
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cept  in  jurisdictions  where  the  distinction  between  sealed  and  unsealed  instru- 
ments is  abolished  by  statute."  A  bank  receiving  money  of  a  principal  in  the 
name  of  his  agent  without  notice  of  the  agency  may  apply  it  to  a  past  due  debt 
of  the  agent,  on  authorization  of  the  latter  expressly  or  impliedly.^"  By  statute 
in  Mississippi,  where  a  person  conducts  a  business  of  another  without  disclosing 
his  principal,  all  property  used  or  acquired  in  the  business  becomes  liable  for  his 
debts. °^  Third  persons  are  bound  to  the  principal  of  an  undisclosed  agent  for 
damages  resulting  from  negligence."^ 

(§2)     F.  Notice  to  agent. ^^ — Notice  to  an  agent  in  the  course  of  his  em-> 
ployment  is  notice  to  the  principal."*    But  knowledge  or  notice  not  gained  in  the 


ducting  a  business  In  his  name.  Ernst  v. 
Harrison,  86  N.  Y.  S.  247.  That  a  purchaser 
of  corporate  stock  from  an  agent  who  acted 
within  the  scope  of  his  agency  did  not  know 
of  the  agency  will  not  affect  the  sale  in  the 
absence  of  fraud.  Jones  v.  Western  Mfg. 
Co.,  32  Wash.  375,  73  P.  359.  An  undisclosed 
principal  is  liable  to  a  surety  of  his  agent 
for  an  amount  the  surety  was  compelled  to 
pay  as  penalty  for  violation  of  the  bond. 
City  Trust,  Safe-Deposit  &  Surety  Co.  v. 
American  Brewing  Co.,  174' N.  T.  486,  67  N. 
E.  62. 

47.  Ranger  v.  Thalmann,  84  App.  Div. 
341,  82  N.  T.  S.  846.  The  rule  applies  except 
as  to  banks  under  certain  circumstances. 
Lewis  V.  First  Nat  Bank,  1  Neb.  XJnofE.  177, 
95  N.  W.  355. 

48.  An  owner  of  land  is  not  bound  by  a 
contract  relating  thereto  by  an  agent  in- 
dividually under  his  own  seal.  Blanchard 
V.  Archer,  87  N.  T.  S.  665.  Lease  under  seal 
executed  by  agent  in  individual  name  and 
not  purporting  to  be  executed  for  the  prin- 
cipal will  not  bind  him,  though  the  agent 
is  his  general  agent;  use  and  occupation 
cannot  be  maintained  against  him  while  he. 
or  his  agent  for  him,  is  occupying  the  prem- 
ises. Lenney  v.  Flnley,  118  Ga.  718,  46  S.  B. 
593. 

49.  Laws  1899,  p.  88,  o.  86.  Streeter,  Jr., 
Co.  v.  Janu,   90  Minn.  393,  96  N.   W.   1128. 

50.  Implied  authority  to  so  apply  a  de- 
posit when  the  depositor  has  overdrawn  his 
account.  Kimmel  v.  Bean  [Kan.]  75  P. 
1118. 

51.  A  policy  of  insurance  on  goods  w^as 
liable  for  debts  [Rev.  Code  1892,  §  4234]. 
Meridian  Land  &  Industrial  Co.  v.  Ormond 
&   Co.    [Miss.]    35    So.    179. 

5a.  Carrier  Is  liable  to  employer  of  com- 
mercial traveler  for  destruction  of  trunks 
containing  samples.  Talcott  v.  Wabash  R. 
Co.,  39  Misc.  443,  80  N.  T.  S.  149. 

6S.     See  1  Curr.  L.  58. 

64.  Camden  Safe  Deposit  &  Trust  Co.  v. 
Lord  [N.  J.  Eq.]  58  A.  607,  The  rule  rests 
upon  the  conclusive  presumption,  as  to  third 
persons,  that  the  agent  has  performed  his 
duty  of  Informing  the  principal  of  all  facts 
that  have  come  to  his  knowledge  when  in 
the  service  of  the  principal.  Modern  Wood- 
men of  America  v.  Colman  [Neb.]  94  N.  W. 
814.  Notice  to  an  agent  authorized  to  buy 
land,  of  rights  of  another  therein.  Is  notice 
to  the  principal.  Schreckhlse  v.  Wiseman 
[Va.]  45  S.  E.  745;  Blair  v.  Whitaker,  31  Ind. 
App.  664,  69  N.  B.  182.  A  corporation  is 
bound  by  knowledge  of  Its  manager  where 
he  participated  as  a  director  In  ratification 
Of  hlB  own  acts  as  manager  In  employing  a 


broker  to  sell  corporate  property.  Hartford 
&  N.  T.  Transp.  Co.  v.  Plymer  [C.  C.  A.]  120 
F.  624.  Where  Indorsement  of  a  note  by  the 
president  of  a  corporation  •  was  ratified  by 
the  directors,  that  such  act  was  unauthorized 
under  its  by-laws,  and  that  the  treasurer 
and  secretary,  who  were  directors,  failed  to 
inform  the  other  directors,  did  not  prevent 
constructive  notice  to  them  of  application 
of  the  proceeds  of  the  note  to  debts  of  the 
corporation.  Beacon  Trust  Co.  v.  Souther, 
3  83  Mass.  413,  67  N.  B.  345.  Where  the  son 
of  a  creditor  knew  all  the  circumstances  of 
a  loan,  was  present  when  the  loan  was  so- 
licited, and  the  creditor  drew  a  check  pay- 
able to  the  son  with  instructions  to  exam- 
ine the  papers  and  deliver  the  check  to  the 
borrower,  which  the  son  did  and  received 
thie  securities,  the  son  was  the  creditor's 
agent,  so  that  the  latter  was  chargeable 
with  his  knowledge.  Bouton  v.  Cameron,  205 
111.  50,  68  N.  B.  800.  Notice  of  the  source 
of  money  from  funds  in  hands  of  a  guardian 
to  an  agent  authorized  to  receive  payment 
is  notice  to  his  principal.  Manson  v.  Sim- 
plot,  119  Iowa,  94,  93  N.  W.  75.  Regarding 
defects  in  machinery,  under  contract  of  sale. 
McCormick  Harvesting  Mach.  Co.  v.  Lam- 
bert, 120  Iowa,  181,  94  N.  W.  497.  Actual  ob- 
servation by  an  agent  of  failure  of  a  ma- 
chine to  meet  requirements  of  a  warranty 
was  notice  to  the  principal.  McCormick 
Harvesting  Mach'.  Co.  v.  MachmuUer  [Neb.] 
95  N.  W.  507.  The  acts  and  knowledge  of 
an  agent  of  a  surety  company,  authorized 
to  Issue  bonds,  as  to  the  risk  assumed  under 
a  bond,  are  the  acts  and  knowledge  of  the 
company.  Getchell  &  M.  Lumber  &  Mfg.  Co. 
V.  Peterson  [Iowa]  100  N.  W.  550.  Where 
the  solicitor  of  a  gas  company  inserted  a 
provision  In  a  contract  on  a  blank  form 
binding  the  company  to  furnish  gas  at  a 
certain  price,  and  gave  the  contract  to  the 
secretary,  who  filed  it  without  noticing  the 
provision,  the  company  is  chargeable  with 
notice  of  it  [Civ.  Code,  §§  2330,  2332].  Gal- 
lagher v.  Equitable  Gas-Llght  Co.,  141  Cal. 
699,  75  P.  329.  Notice  to  an  agent  for  pur- 
chase of  lumber  of  liens  of  third  persons 
thereon.  Helfrech  Lumber  &  Mfg.  Co.  v. 
Honaker,  25  Ky.  L.  R.  717,  76  S.  W.  342. 
Where  a  representative  of  sureties  on  a 
bail  bond  executes  it  under  a  power  of  at- 
torney, with  knowledge  that  one  surety'  had 
not  properly  executed  the  power,  the  other 
sureties  cannot  claim  a  release  because  he 
was  not  bound.  Com.  v.  Roark,  25  Ky.  L. 
R.  603,  76  S.  W.  140.  Notice  or  actual  knowl- 
edge of  bankruptcy  proceedings.  Atkinson 
V.  Elmore  [Mo.  App.]  77  S.  W.  492.  Notice 
of  a  mechanic's  lien  to  a  salesman,  promot- 
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course  of  his  employment,"  or  gained  before  creation  of  tlie  agency,""  or  relating 
to  matters  outside  the  scope  of  the  agency,'^  or  to  unauthorized  acts,^'  cannot  be 
imputed  to  the  principal;  nor  is  there  a  presumption  that  the  agent  has  com- 
municated to  the  principal  facts  coming  to  his  knowledge  as  agent,  when  he  has 
interests  in  the  transaction  adverse  to  those  of  his  principal."'  Fraud  practiced 
on  the  agent  may  prevent  the  imputation  of  knowledge  of  facts  to  the  princi- 
pal.'" Notice  cannot  be  imputed  to  one  for  whom  the  agent  has  no  authority  to 
act."^  The  rule  does  not  apply  to  a  merely  nominal  agent,  or  one  acting  in  a 
ministerial  capacity  only.''^  When  it  is  sought  to  prove  notice  to  a  principal  by 
his  agent,  he  need  ofEer  only  the  agent  who  is  alleged  to  have  received  the  notice 
and  need  not  prove  lack  of  notice  to  other  agents.''^ 

(§  3)  G.  Remedies,  pleading,  procedure  and  p-oof.^*  Third  persons^^  con- 
tracting with  the  agent  of  an  undisclosed  principal  may,  on  discovery  of  the  real 
principal,  elect  to  pursue  either  principal  or  agent,""  but  cannot  hold  both,*^  and 


Ing  the  contract  for  construction  In  order  to 
sell  machinery,  is  notice  to  his  principal. 
June  &  Co.  V.  Doke  [Tex.  Civ.  App.]  80  S. 
W.  402.  An  attorney  applying  for  a  loan 
■which  -was  obtained  from  a  corporation,  and 
executing  the  papesrs  for  the  borrower, 
was  the  agent  of  both  the  borrower  and  the 
corporation  so  as  to  bind  the  latter  by  no- 
tice of  facts  In  an  abstract  of  title  prepared 
under  his  direction,  Blackwell  v.  British- 
American  Mortgage  Co.,  65  S.  C.  105,  43  S.  E. 
395.  Evidence  of  notice  to  an  insurance 
agent  that  insured  had  hernia  is  admissible 
to  meet  a  plea  of  fraudulent  concealment, 
though  not  to  show  waiver  of  terms  of  the 
policy.  Travelers'  Ins.  Co.  v.  Thornton,  119 
Ga.   455,   46  S.  B.  678. 

5.1.  Merrill  v.  Southwestern  Tel.  &  T.  Co.. 
31  Tex.  Civ.  App.  614,  73  S.  W.  422.  An 
agency  to  sell  land  is  not  general,  so  that 
only  knowledge  gained  by  the  agent  in  the 
course  of  his  own  employment  can  be  imput- 
ed to  the  principal.  Kyle  v.  Goff  [Mo.  App.] 
78  S.  W.  1047. 

56.  Kyle  v.  Gatt  [Mo.  App.]  78  S.  W.  1047. 
Even  though  knowledge  so  gained  concerns 
contracts  made  by  the  agent  after  his  em- 
ployment. Samuelson  v.  Gale  Mfg.  Co.,  1 
Neb.  Unoff.  815,  96  N.  W.  809.  While  knowl- 
edge of  a  bank's  impaired  condition  obtained 
by  an  agent  while  buying  stock  will  be  im- 
puted to  his  principal  so  as  to  start  limita- 
tions against  an  action  for  fraud  in  the  sale, 
similar  knowledge  obtained  years  later, 
where  the  agent  resold  the  stock  to  third 
persons,  will  not  be  imputed,  the  transac- 
tions being  distinct.  Day  v.  Exchange  Bank 
of  Kentucky,  26  Ky.  L.  R.  1449,  78  S.  "W. 
132 

57.  ToplifE  v.  Shadwell  [Kan.]  74  P.  1120. 
As  to  personal  habits  of  employe  under 
bond  given  by  principals.  Aetna  Indemnity 
Co.  V.  Schroeder  [N.  D.]  95  N.  "W.  436.  It 
must  be  the  agent's  duty  to  communicate  It 
to  his  principal  or  it  must  directly  relate 
to  the  matter  of  his  agency.  Hargadine- 
McKittrick  Dry  Goods  Co.  v.  Krug  [Neb.] 
96  N.  W.   286. 

58.  Knowledge  of  a  director  and  manager 
of  a  corporation  of  his  own  unauthorized 
act  in  giving  a  note  in  the  name  of  the  cor- 
poration is  not  notice  to  the  corporation. 
Sanford  Cattle  Co.  v.  Williams  [Colo.  App.] 
71  P    889 

59.  Central    Coal    &   Coke   Co.    v.    Good    & 


Co.  [C.  C.  A.]  120  F.  793;  Aetna  Indemnity 
Co.  V.  Schroeder  [N.  D.]  95  N.  W.  436. 
Knowledge  of  fraudulent  transaction  by  of- 
ficers of  a  trust  company  not  imputed  to  the 
corporation.  Camden  Safe  JJeposit  &  Trust 
Co.  V.  Lord  [N.  J.  Eq.]  58  A.  607.  Agent 
had  adverse  interest  and  motive  for  con- 
cealing facts.  Booker  v.  Booker,  208  111.  529, 
70   N.   E.   709. 

60.  Fraudulent  representations  as  to  prop- 
erty mortgaged,  the  agent  having  knowledge 
of  facts,  which  if  known  to  the  principal 
would  disclose  the  fraud,  but  being  de- 
ceived himself.  Lee  v.  TarpUn,  183  Mass.  52, 
66    N.    E.    431. 

61.  Notice  to  loan  broker  acting  for  bor- 
rower, receiving  notice  of  secret  equity  in 
land  on  which  the  loan  was  made.  Is  not  no- 
tice to  the  lender.  Goodwynne  v.  Bellerby, 
116  Ga.  901,  43  S.  B.  275.  One  to  whom  cer- 
tificates of  deposit  were  indorsed  by  a  mort- 
gagee on  a  building  loan,  -who  had  placed 
money  in  a  bank  to  pay  the  mortgagor,  to 
enable  him  to  draw  money  for  the  mortgagor, 
was  the  agent  of  the  mortgagor  after  the 
building  was  completed  and  turned  over  to 
the  mortgagor  and  the  mortgage  executed, 
so  as  not  to  charge  the  mortgagee  with  such 
agent's  knowledge  that  the  mortgagor  had 
no  title  to  the  property.  Rodferick  v.  Mo- 
Meekin,  204  111.  625,  68  N.  E.  473.  The  hus- 
band though  vested  by  law  with  the  con- 
trol of  the  wife's  separate  estate,  is  not.  In 
the  absence  of  special  authority,  her  agent, 
such  that  notice  to  him  will  bind  her.  Where 
husband  was  not  shown  to  be  wife's  agent  in 
accepting  deed  of  trust  from  son,  his  knowl- 
edge of  fraud  as  against  creditors  did  not 
bind  her.  Cooper  &  Co.  v.  Sawyer,  31  Tex. 
Civ.  App.  620,  73  S.  W.  992. 

62.  Aetna  Indemnity  Co.  v.  Schroeder  [N. 
D.]   95  N.  W.  436. 

es.  Travelers'  Ins.  Co.  v.  Thornton,  119 
Ga.  455,  46  S.  E.  678. 

64.  See  1  Curr.  L.  60. 

65.  See  1  Curr.  L.  60,  n.  21-23. 

66.  Bringing  suit  against  agent  Is  an 
election.  Barren  v.  Newby  [C.  C.  A.]  127 
F.  656;  Greenberg  v.  Palmieri  [N.  J.  Law] 
58    A.    297. 

67.  68.  Barren  v.  Newby  [C.  C.  A.]  127 
F.  656.  If  a  seller  elects  to  sue  the  princi- 
pal for  goods  after  discovering  him,  judg- 
ment  therein   will   prevent  suit   against   tha 
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an  election  to  pursue  one  is  binding  and  will  bar  a  subsequent  suit  against  the 
other.'^  But  proceeding  against  the  agent  is  not  binding  as  an  election,  when 
the  third  person  had  no  knowledge  of  the  agency  or  the  name  of  the  principal."" 
Fraudulent  representations  of  a  purchaser's  agent  is  ground  for  rescission  by  the 
seller  of  a  contract  to  sell  land,'"  and  the  right  to  rescind  is  not  affected  by  the 
fact  that  the  seller  paid  part  of  the  agent's  commission.''^  Where  a  principal  rep- 
resented an  agent  as  having  authority  to  make  a  sale,  the  vendee  may  recover  from 
the  principal  a  sum  fraudulently  exacted  by  the  agent  in  excess  of  the  principal's 
price.'"  Where  an  agent,  authorized  to  buy  for  cash  only,  buys  on  credit,  and 
the  principal  receives  and  appropriates  the  goods,  he  is  liable  for  the  price,  unless 
he  can  show  that  he  furnished  the  cash  to  his  agent,  and  had  no  notice  of  the 
agent's  violation  of  his  authority.''  A  third  person  performing  a  contract  made 
by  an  agent  was  not  estopped  from  holding  the  principal  liable  by  delay  in  pre- 
senting his  claim,  where  the  principal  received  his  voucher  from  the  agent  and 
gave  the  latter  credit  for  the  amount,  though  it  was  in  fact  not  paid.''* 

The  principaV^  may  rescind  a  contract  for  fraud  of  the  agent  and  the  other 
party,'"  or  sue  for  negligence"  of  a  third  person  with  whom  his  agent  deals, 
and  may,  iti  his  own  name,  maintain  suit  for  specific  performance  of  a  contract 
made  for  him  by  his  agent,  whether  he  was  disclosed  as  principal  or  not.^'  Where 
a  factor  receives  proceeds  of  goods  sent  him  to  sell,  his  principal  may  equitably 
follow  the  money  into  hands  of  any  one  receiving  it  with  Icoowledge  of  its  trust 
character.'"'  Wliere  a  lease  of  realty  for  more  than  a  year  is  executed  by  the 
owner's  agent  without  authority  in  writing,  possession  by  the  lessee  will  render 
him  liable  for  rent  as  long  as  he  enjoys  the  property.^"  A  principal,  though  not 
bound  by  false  statements  of  an  agent,  in  the  course  of  his  emplojrment,  will  not 
be  permitted  to  profit  by  the  fraud. *^  Though  an  agent  is  liable  for  the  differ- 
ence between  the  price  he  obtained  for  goods  and  a  larger  price  he  might  have  ob- 
tained, the  purchaser  is  not  liable  therefor  where  he  had  no  part  in  securing  the 
appointment  of  the  agent.'" 

Cases  dealing  with  pleading,'^  procedure,'*  evidence'"  and  proof,"  are  grouped 
in  the  notes. 


agent.     Codd   Co.   v.   Parker,    97   Md.    319,    55 
A.   623. 

69.  Where  in  such  case  a  judgment  was 
recovered  against  the  agent,  the  agency  be- 
ing unknown,  an  action  will  lie  against  tlie 
principal  unless  he  discharges  the  Judg- 
ment against  the  agent.  Greenberg  v.  Pal- 
mlerl  [N.  J.  Law]  58  A.  297.  A  suit  against 
the  agent  of  an  undisclosed  principal  is  not 
an  election  to  hold  the  agent  liable  so  that 
judgment  therein  will  release  the  principal. 
Ranger  v.  Thalmann,  39  Misc.  420,  80  N.  Y. 
S.    19. 

70,  71.  Representations  as  to  identity  of 
purchaser.  Thompson  v.  Barry,  181  Mass. 
429,  68  N.  E.  674. 

72.  That  the  agent  had  previously  bought 
the  cattle  on  his  own  account  was  no  de- 
fense. Phipps  V.  Mallory  Commission  Co. 
[Mo.  App.]  78  S.  W.  1097. 

73.  Brittain  v.  Westhall  [N.  C]  47  S.  E. 
616. 

74.  McKeen  v.  Providence  County  Sav. 
Bank,  24  R.  I.  542,  54  A.  49. 

75.  See  1  Curr.  L.  60,  n.  32-34. 

76.  False  representations  by  an  agent  for 
sale  of  property,  as  to  value  of  distant  prop- 
erty for  which  he  Induced  his  principal  to 
exchange,  together  with  a  secret  agreement 


between  the  agent  and  the  owner  of  the  oth- 
er property  whereby  the  agent  was  to  profit 
by  the  trade  is  ground  for  rescission  of  the 
contract.  "White  v.  Leech  [Iowa]  96  N.  W. 
709. 

77.  Purchase  of  goods  and  their  delivery 
to  a  warehouse  by  an  agent,  receipts  being 
issued  to  the  agent  and  delivered  to  the 
principal  without  indorsement,  passes  title 
to  the  principal  so  that  he  may  sue  for  neg- 
ligent destruction.  Alabama  Great  South- 
ern  R.  Co.  V.  Clark,   136  Ala.   450,   34  So.   917. 

78.  In  this  case,  the  contract  disclosed 
that  it  was  made  by  the  agent  of  the  owner, 
■whose  name  appeared  therein.  Randolph 
V.  Wheeler  [Mo.]  81  S.  W.  419. 

79.  Bills  V.  Schliep    [C.    C.   A.]    127   F.   103. 
SO.     Kriz    V.    Peege,    119    Wis.    105,    95    N. 

W.  108. 

81.  Contract  limited  authority  of  sales- 
men, who  made  false  statements  as  to  ex- 
tent of  sales.  No  recovery  on  sale  Induced 
by  fraud.  Wilson,  Close  &  Co.  v.  Pritchett 
[Md.]    58    A.    360. 

sa.  Willson  v.  Imperial  Fertilizer  Co.  [S 
C]  46  S.  E.  279. 

83.  An  answer  of  estoppel  by  conduct  of 
plaintiff's  agent  must  show  the  scope  of 
the    agent's    authority.      Porter    Lumber    Co. 
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§  3.  Rights  and  liaMlities  of  agent  as  to  third  persons." — An  agent  acting 
within  his  authority  and  disclosing  his  principal  is  not  personally  liable.*^  An 
agent  who  undertakes  to  bind  his  principal  but  fails  to  do  so  ^because  of  want  of 


V.  Hill  [Ark.]  77  S.  W.  905.  A  defense  that 
an  agent  had  apparent  authority  to  act  for 
his  principal  In  a  sale  and  that  the  principal 
ratified  such  acts  may  be  made  by  answer 
In  an  action  by  the  principal  to  collect  the 
proceeds  from  the  buyer  who  had  paid  the 
agent  and  the  latter  had  failed  to  account. 
Continental  Tobacco  Co.  v.  Campbell,  25 
Ky.  L.  R.  569,  76  S.  W.  125.  A  bill  for  spe- 
cific performance  of  a  contract  made  by 
complainant's  attorney  is  not  liable  to  de- 
murrer for  failure  to  allege  that  his  author- 
ity was  in  writing.  Fowler  v.  Fowler,  204 
111.  82,  68  N.  B.  414.  Allegation  of  an  agree- 
ment as  made  by  a  party  will  admit  proof 
that  it  was  made  by  his  agent  in  absence 
of  special  circumstances.  Hare  v.  Winterer 
[Neb.]    96  N.   W.   179. 

Plea  in  suit  against  principal  and  agent 
held  to  put  agency  in  issue  without  repli- 
cation and  to  require  its  submission  If  war- 
ranted by  the  evidence.  McCabe  V.  Parrell 
[Tex.   Civ.   App.]    77   S.   W.    1049. 

84.  Where  both  the  agency  and  the  mak- 
ing of  a  contract  by  the  agent  are  denied, 
either  allegation  may  be  proved  first.  Rain- 
ey  v.  Potter  [C.  C.  A.]  120  P.  651.  In  an  ac- 
tion against  both  principal  and  agent  on  a 
contract  made  by  the  agent,  the  principal  is 
not  estopped  to  deny  the  agent's  authority 
by  failure  to  object  to  admission  of  the  con- 
tract in  evidence.  It  being  admissible  as 
against  the  agent.  Tabet  v.  Powell  [Tex. 
Civ.  App.]  78  S.  W.  997.  Testimony  by  the 
principal,  sued  on  a  contract  made  by  an 
agent,  as  to  fraud  of  the  other  party,  will 
not  prevent  him  from  urging  the  defense  that 
the  agent  acted  for  the  other  party  with- 
out his  knowledge  or  consent.  Harper  v. 
Fidler  [Mo.  App.]  78  S.  W.  1034.  Where  an 
answer  In  an  action  on  contract  urged  as 
a  defense  that  plaintiff  elected  to  hold  de- 
fendant's agent  who  made  the  contract  in 
his  own  name,  and  set  out  facts  relied  on  as 
showing  election,  the  court  may  settle  the 
issue  on  demurrer  to  the  answer.  Barrell 
V.  Newby  [C.  C.  A.]   127  F.   656. 

85.  Statements  of  a  representative  of  a 
principal  to  one  purchasing  goods  from  the 
agent,  while  engaged  in  securing  evidence 
against  the  agent  who  had  sold  the  goods 
and  appropriated  the  proceeds,  are  admis- 
sible in  replevin  against  the  purchaser  by 
the  principal.  Baldwin  &  Co.  v.  Tucker,  25 
Ky.  L.  R.  222,  75  S.  W.  196.  Books  of  agent 
not  kept  under  direction  of  the  principal 
are  inadmissible  against  the  principal,  or 
against  a  third  person  suing  the  principal 
on  a  contract  made  with  him  by  the  agent. 
MoKeen  v.  Providence  County  Sav.  Bank,  24 
R.  I.    542,  54  A.   49. 

86.  One  suing  a  principal  on  a  contract 
made  by  an  agent  has  the  burden  of  prov- 
ing the  agency  and  the  authority  to  make 
the  particular  contract.  Parr  v.  Northern 
Electrical  Mfg.  Co.,  117  Wis.  278,  93  N.  W. 
1099.  Wife's  agency  in  action  against  hus- 
band. Brown  v.  Woodward,  75  Conn.  254,  53 
A.  112;  McBrlde  v.  Adams,  84  N.  T.  S.  1060. 
A  vendee  suing  a  landowner  to  recover  mon- 
ey paid  on  land  to  an  unauthorized  agent 
must    prove    the    owner's    ratification.      Ed- 


wards V.  Davidson  [Tex.  Civ.  App.]  79  S. 
W.  48.  One  setting  up  a  compromise  by 
an  attorney  must  show  the  attorney's  au- 
thority or  ratification  by  the  principal.  Dan- 
ziger  V.  Pittsfield  Shoe  Co.,  204  111.  145,  68 
N.  B.  534.  One  paying  money  to  an  alleged 
agent  of  the  payee  of  a  note  assumes  the 
burden  of  proving  his  authority  to  receive 
payment.  Thompson  v.  Buehler  [Neb.]  95 
N.  W.  854.  Where  execution  of  a  rote  sued 
on  is  denied,  the  burden  of  proof  is  upon 
plaintiff  to  show  agency  or  ratification  by 
the  one  sued.  Sears  v.  Daly,  43  Or.  346, 
73  P.  5.  The  burden  is  on  one  denying  au- 
thority of  a  general  corporate  oflicer  to  as- 
sign a  mortgage  for  the  corporation  where 
prima  facie  evidence  thereof  is  shown  by 
the  officer's  signature  and  the  corporate 
seal.      Wilson    v.    Neu    [Neb.]    95    N.    W.    502. 

87.  See  1  Curr.  L.  60. 

88.  A  bank  cashier  agreeing,  on  .purchase 
of  property  for  himself  from'  a  debtor  of 
the  bank,  that  the  price  shall  be  applied  in 
a  certain  way  on  the  debt,  acts  therein  as 
official  agent  of  the  bank  and  is  not  in- 
dividually liable  for  a  breach  of  the  agree- 
ment. In  so  far  as  he  volunteers  to  make 
the  arrangements  for  the  debtor,  he  is  the 
latter's  agent.  Pease  v.  Francis  [R.  I.]  55 
A.  686.  An  agent  Is  not  properly  joined  as 
defendant  with  his  principal  In  a  suit  for 
infringement  of  a  patent  for  acts  done  in 
his  capacity  as  agent.  Westinghouse  Blec. 
&  Mfg.  Co.  V.  Mutual  Life  Ins.  Co.,  129  F 
213.  Payment  of  earnest  money  to  attorneys 
acting  as  agents  of  a  seller  of  realty  will 
not  make  them  personally  liable  on  his  fail- 
ure to  complete  the  contract.  Mlddleworth 
V.  Blackwell,  85  App.  Div.  613,  82  N.  T.  S. 
704.  One  signing  a  note  as  agent,  with 
knowledge  of  the  payee  that  he  was  so 
acting.  Crandall  v.  Rollins,  83  App.  Div. 
618,  82  N.  T.  S.  317.  An  agent  is  not  liable 
for  defaults  of  his  disclosed  principal.'  Bro- 
ker could  not  collect  commission  for  secur- 
ing tenant  from  the  agent  who  acted  for  the 
owner.  Hayman  Co.  v.  Knepper,  88  N.  T. 
S.  930.  Evidence  given  by  agent  of  owner 
of  ship  materials  as  not  supporting  conten- 
tion that  materials  were  sold  the  agent  on 
his  Individual  credit.  Callahan  v.  Aetna  In- 
demnity Co.,  33  Wash.  583,  74  P.  693.  One 
signing  a  contract  as  attorney  in  fact  for 
another.  Largey  v.  Leggat  [Mont.]  75  P. 
950.  An  agent  not  liable  for  commissions 
of  a  broker  employed  by  him  to  sell  the  prin- 
cipal's land.  Scottish-American  Mortg.  Co. 
V.  Davis  [Tex.  Civ.  App.]  72  S.  W.  217.  The 
agent  of  the  grantor  in  a  trust  deed  to  col- 
lect rents  on  the  land  conveyed,  who  contin- 
ued to  collect  and  pay  to  the  grantor  after 
sale  under  the  deed  to  a  third  person  until 
the  purchaser  was  awarded  possession,  was 
not  liable  to  the  latter  for  rents  paid  over 
after  the  sale;  agents  having  no  notice  of 
the  sale.  Bmbry  v.  Galbreath,  116  Tenn. 
297,  75  S.  W.  1016.  Where  a  summons  in 
account  was  directed,  to  defendant  and  the 
attached  account  charged  him  as  agent,  a 
demurrer  will  lie  for  defect  of  parties.  Dan- 
forth  V.  Timmerman,  65  S.  C.  259,  43  8.  B. 
678. 
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authority  binds  himself/'  and  is  liable  to  the  other  party  for  damage  resulting 
from  his  misrepresentation  of  authority,'"  not  on  the  contract  which  he  attempts 
to  make,  but  for  breach  of  implied  warranty  or  in  tort.'^  To  fix  the  individval 
liability  of  such  person,  purporting  to  act  as  agent,  it  need  not  be  shown  that 
his  express  or  implied  representations  were  iatentionally  false,'^  but  it  must  ap-. 
pear  that  the  contract  would  have  been  enforceable  against  the  principal,  if  author- 
ized, and  that  the  other  party  thereto  could  perform.*'  The  agent  is  personally 
liable  when  he  purports  to  act  as  principal,  the  other  party  having  no  knowledge 
of  the  agency,"*  or  when,  purporting  to  act  as  agent,  he  does  not  disclose  the 
name  of  his  principal,'"  or  when  he  makes  the  contract  in  his  own  interest,  treat- 
ing the  property,  the  subject  of  the  contract,  as  his  own."  He  is  personally  lia- 
ble to  persons  injured  by  his  negligence'^  or  misfeasance,  but  not  ordinarily 
for  mere  nonfeasance,"  nor  for  negligence  of  his  principal."  An  agent  of  a 
grantor  in  a  trust  deed  to  collect  rents,  who  continued  to  collect  rents  after  sale 
of  the  premises  under  the  trust  deed  to  a  third  person,  was  not  a  trespasser  as 


89.  Danforth  v.  Tlmmerman,  65  S.  C.  259, 
43  S.  B.  678.  But  does  not  become  liable 
when  he  discloses  the  extent  of  his  author- 
ity. Klay  V.  Bank  of  Dallas  Center,  122 
Iowa,  506,  98  N.  "W.  315.  Though  he  did  not 
misrepresent  his  authority,  since  there  was 
an  Implied  warranty  of  authority.  Ander- 
son V.  Adams,  43  Or.  621,  74  P.  215.  An 
option  on  land,  not  binding  as  to  owners  wlio 
are  principals  of  the  agent  giving  the  same, 
is  nevertheless  binding  on  the  latter  as  to  his 
own  land  included  therein.  Tibbs  v.  Zirkle 
[W.  Va.]  46  S.  E.  701.  Defendant  fraudulently 
releasing  a  mortgage  by  use  of  power  of 
attorney  from  mortgagee,  held  liable  for 
debt.  Persons  v.  Persons  [N.  D.]  97  N.  W. 
561.  In  North  Dakota,  an  agent  executing 
a  contract  in  the  name  of  a  principal 
without  authority  and  without  a  bona  flde 
belief  that  he  has  authority,  is  liable  on 
the  contract  as  principal  [Rev.  Codes  1899, 
§  4343,  subd.  2].  Kennedy  v.  Stonehouse  [N. 
D.]    100  N.  W.   258. 

90.  The  principle  is  applicable  to  an  offi- 
cer of  a  corporation  acting  In  excess  of  his 
authority.  Groeltz  v.  Armstrong  [Iowa]  99 
N.  W.  128.  The  damages  recoverable  are 
those  which  could  have  been  recovered 
against  the  principal  had  the  warrant  of  au- 
thority been  complied  with,  together  with 
expenses  of  procjeedings  against  the  prin- 
cipal [Rev.  Codes  1899.  §  4005].  Kennedy  v, 
Stonehouse  [N.  D.]   100  N.  "W.  258. 

91.  Groeltz  v.  Armstrong  [Iowa]  99  N.  W. 
128.  He  is  liable  on  a  contract  signpl  for 
a  supposed  principal  only  on  the  Implied 
warranty  that  he  had  authoritv  to  make  it 
Kent  v.  Addioks  [C.  C.  A.]  126  F  112.  Where 
it  is  not  alleged  In  suing  agent  on  a  contrac 
In  excess  of  his  authority  that  he  falsely 
represented  his  authority,  the  action  is  in 
contract  for  breach  of  Implied  warranty  of 
authority  and  not  in  tort  for  deceit.  An- 
derson  V.   Adams,    43    Or.    621,    74   P.    215. 

92.  Groeltz  v.  Armstrong  !Iowa]  99  N.  W. 
128 

93.  Admissibility  of  evidence  to  phow  abil- 
ity to  perform.  Kent  v.  Addioks  [C.  C.  A.] 
126  F.  112.  _ 

94.  Jackson  v.  McNatt  [Neb.]  93  N.  "W. 
426:  Rathbun  v.  Allen  [Mich.]  98  N.  W.  735; 
Danforth  v.  Tlmmerman,  65  S.  C.  269,  43  3.  B. 
678.  Defendant  liable  for  price  of  horse, 
where  agency  not  disclosed  and  check  drawn 


by  third  party,  real  purchaser,  was  not  paid. 
Fritz  V.  Kennedy,  119  Iowa,  628,  93  N.  W. 
C03.'  A  pjrohase  of  property  at  .ludicial  sale 
by  an  undisclosed  agent,  paying  partly  in 
cash  and  remainder  in  his  Individual  notes,  is 
executed  by  the  agent  so  that  his  principal 
Is  not  bound.  Ranger  v.  Thallman,  84  App, 
Dlv.  341,  82  N.  T.  S.  846.  An  agent  signing 
an  acceptance  held  to  Be  a  party  to  the  con- 
tract and  liable  thereon,  though  his  name 
did  not  appear  In  the  body  of  the  Instrument. 
General  Elec.  Co.  v.  Gill,  127  F.  241.  Con- 
tract reciting  it  was  between  J.  "W.  D.  "of  a" 
certain  company  and  signed  by  him  Individu- 
ally was  his  personal  contract.  Railway 
Speed  Recorder  Co.  v,  Chicago  Pneumatic 
Tool  Co.,  126  F.  223.  An  agent  who  makes 
an  unauthorized  contract,  usin^-  apt  words 
to  bind  himself,  Is  liable  as  principal.  Mc- 
Kown  V.  Gettys,  25  Ky.  L.  R.  2070,  80  S.  "W. 
169.    ' 

95.  Pope  V.  Harter,  65  S.  C.  54,  44  S.  B. 
407.  "When  one  sued  on  contract  defends 
on  the  ground  that  he  was  acting  as  agent, 
he  must  prove  that  he  disclosed  the  name 
of  the  principal.  "Without  such  proof,  the 
fact  that  he  was  acting  as  agent  and  that 
the  other  party  supposed  he  was  so  acting, 
is  ins'ifflcient.  Horan  v.  Hughes,  129  F.  248. 
To  exempt  an  agent  from  liability  on  an  In- 
strument executed  by  him  within  the  scope 
of  his  agency,  he  must  name  his  principal 
and  show  clearly,  that  the  act,  though  done 
by  the  hand  of  the  agent.  Is  the  act  of  the 
principal.  "Western  "Wheeled  Scraper  Co.  v. 
McMillen   [Neb.]   99  N.  "W.   512. 

96.  Held  that  alleged  agent  In  fact  made 
a  contract  in  regard  to  redemption  and  sale 
of  land  as  principal.  Temple  v.  Pennell 
[Iowa]   99  N.  W.  567. 

97.  Kimbrough  v.  Boswell,  119  Ga.  201, 
45  S.  B.  977.  The  agent  of  a  nonresident 
owner  of  rented  property,  having  authority 
to  make  repairs.  Is  liable  for  injuries  caused 
by  his  negligence  in  making  necessary  re- 
nairs.  Lough  v.  John  Davis  &  Co.  ["Wash.] 
77  P.  732. 

98.  Kimbrough  v.  Boswell,  119  Ga.  201, 
45   S.  E.  977. 

99.  That  an  agent  took  up  cattle  tres- 
passing on  his  principal's  property  will  not 
make  him  liable  for  injury  to  them  while 
in  custody  of  the  principal.    Id. 
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against  the  latter,^  record  of  the  deed  not  being  notice  to  him.^  An  unauthor- 
ized option  given  on  realty  by  one  of  two  agents  will  not  bind  his  co-agent  unless 
ratified  by  him.'  The  question  of  adverse  possession  cannot  arise  in  favor  of  one 
who  took  possession  as  agent  and  never  repudiated  his  agency.* 

Evidence^  proof  and  procedure.^ — In  an  action  against  the  agent,  his  declara- 
tions against  his  own  interest  are  admissible."  In  an  action  against  an  agent 
personally  for  goods  sold  him  as  agent,  the  burden  is  on  him  to  show  another 
exclusively  liable.''  Third  persons,  in  an  action  on  a  settlement  against  them  by 
an  agent,  do  not  have  the  burden  of  showing  that  the  latter  exceeded  his  instruc- 
tions.* A  complaint  which,  attempting  to  state  a  cause  of  action  against  an 
agent  who  had  not  disclosed  his  principal,  alleges  that  the  agent  acted  for  a  cer- 
tain named  principal,  is  demurrable.*  In  an  action  on  a  contract  made  by  an 
agent  on  behalf  of  the  principal  and  as  his  surety,  where  the  principal  denied  the 
agenf s  authority  and  it  was  foimd  that  the  agent  signed  as  surety  only,  judgment 
could  not  be  rendered  against  the  agent  on  reversal  of  the  judgment  against  the  prin- 
cipal, since  before  final  determination  of  the  issue  of  his  authority  his  liability  could 
not  be  fixed."  Where  an  agent  made  a  contract  for  his  principal  and  as  the 
latter's  surety,  and  it  appeared,  in  an  action  thereon,  that  the  agent  had  full 
control  of  the  subject-matter,  that  both  principal  and  agent  testified  that  he  did 
not  have  authority  to  make  the  contract  was  not  an  abandonment  of  his  plea  of 
suretyship  so  as  to  warrant  a  judgment  against  him  because  personally  liable 
in  exceeding  his  authority.^^ 

§  4.  Mutval  rights,  duties  and  liabilities.  A.  In  general;  contract  of 
agency;  diligence  and  good  faith}^ — An  agent  cannot  delegate  his  duties  to  a 
subagent  without  express  or  implied  authority.^'  He  may  represent  both  par- 
ties to  a  transaction  with  consent  of  his  principal.^*  Where  there  is  an  express 
contract,  the  rights  and  liabilities  of  principaP"  and  agent^'  are  controlled  by  its 


1,  2.  Embry  v.  Galbreath,  110  Tenn.  297, 
75  S.  W.  1016. 

.3.     Tibbs  V.   Zirkle   CW.  Va.]   46   S.  B.   701. 

4.  Richardson  v.  Bruce  [Tex.  Civ.  App.] 
75   S.   W.   835. 

6.     See  1  Curr.  L.  61,  n.  45-48. 

6.  Former  testimony  that  a  contract  was 
unauthorized.  Anderson  v.  Adams.  43  Or. 
621,  74  P.  215. 

7.  Danforth  v.  Timmerman,  65  S.  C.  269, 
43  S.  B.  678. 

8.  This  on  the  ground  that  the  agent  can- 
not repudiate  the  contract  because  of  his 
unauthorized  acts  in  absence  of  fraud  by 
the  third  person.  Yetter  v.  Van  Patten,  103 
111.    App.    59. 

9.  Pope  V.  Harter,  66  S.  C.  54,  44  S.  B. 
407. 

10.  11.  Tabet  v.  Powell  [Tex.  Civ.  App.l 
78    S.    "W.    997. 

12.  See  1  Curr.  U.  61. 

13.  A  nonresident  agent  to  sell  land  ap- 
pointed by  a  nonresident  owner  has  implied 
power  to  appoint  a  resident  subagent.  Bast- 
land  V.  Maney  [Tex.  Civ.  App.]   81  S.  W.  574. 

14.  Beed  v.  Hayward,  82  App.  Div.  416, 
81    N.    T.    S.    608. 

15.  Sales  by  the  principal  in  the  exclusive 
territory  of  his  agent  with  the  agent's 
written  consent  is  not  a  breach  of  contract 
by  the  principal.  Taylor  Co.  v.  Bannerman 
[Wis.]  97  N.  W.  918.  An  agent  employed 
for  an  indefinite  term  may  be  discharged  by 
the  principal  at  any  time.  Harrington  v. 
Brockman   Commission  Co.    [Mo.  App.]    81   S. 


W.  629.  A  principal  having  broken  the 
contract  of  agency  and  rendered  performance 
by  the  agent  impossible  cannot  recover  for 
agent's  failure  to  perform.  Arbaugh  v. 
Shockney  [Ind.  App.]  71  N.  E.  232.  A  sales 
agency  not  being  exclusive,  the  principal  was 
not  liable  for  failing  to  supply  the  agent, 
being  able  to  sell  all  the  goods  it  manufac- 
tured. Dodge  V.  Reynolds  [Mich.]  98  N.  W. 
737.  Sale  of  goods  by  an  agent  to  whom  they 
were  provided  to  sell,  at  less  than  the  price 
agreed  upon,  is  a  breach  of  his  contract  war- 
ranting rescission  by  the  principal.     Id. 

18.  Contract  of  employment  as  making 
agent  liable  for  one-third  of  losses  on  busi- 
ness done  by  him  for  principal.  Raynor  v. 
Buttlar,  87  N.  T.  S.  119.  An  obligation  in 
power  of  attorney  to  recover  land  and  clear 
title  to  same  did  not  obligate  attorney  to 
pay  taxes  or  other  debts  which  might  con- 
stitute liens  on  the  land.  Garner  v.  Boyle 
[Tex.  Civ.  App.]  77  S.  W.  987.  Where  a  Arm 
of  two  members  contracted  to  manage  and 
sell  lots  of  a  corporation  at  another  town 
than  that  of  their  residence,  the  carrying 
on  of  the  business  there  by  one  partner  only 
was  not  a  breach  of  the  contract.  Albany 
Land  Co.  v.  Rickel  [Ind.]  70  N.  B.  158. 
Agency  for  sale  of  three  kinds  of  road  ma- 
chines in  certain  territory  as  giving  exclusive 
agency  for  one  kind  only  and  to  begin  on 
sale  of  one  machine  of  that  kind.  Indiana 
Hoad  Mach.  Co.  v.  Lebanon  Carriage  &  Im- 
plement Co.,  25  Ky.  L.  R.  1763,  78  S.  W.  861. 
Evidence     sufficient     to     show     extension     oi 
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terms  and  the  construction  placed  thereon.  Construction  of  an  unambiguous 
written  contract  is  for  the  court.  ^'  The  agent  must  use  reasonable  care  and  dili- 
gence in  the  business  of  his  principal/'  act  in  good  faith,^°  and  keep  his  prin-' 
cipal  informed  as  to  facts  regarding  the  subject  of  his  agency/"  and  is  liable  for 
damages  resulting  from  default  in  either  respect."     An  agent  cannot  make  a 


time    of   agency.     Johnson    Bros.    v.   Wright 
[Iowa]  99  N.  W.  103. 

17.  Russell  &  Co.  v.  McSwegan,  84  N.  T. 
S.  614.  But  failure  to  instruct  as  to  the 
written  contract  is  not  reversible  error  when 
there  were  full  instructions  on  the  issues 
generally  and  counsel  requested  none  on 
the  contract.  MoCormick  Harvesting  Maoh. 
Co.  V.  Carpenter  [Neb.]  95  N.  W.  617. 

18.  Taylor  Co.  v.  Bannerman  [Wis.]  97 
N.  W.  918.  An  agent  under  power  of  at- 
torney to  manage  a  business  of  selling?  fer- 
tilizers showed  reasonable  care  and  pru- 
dence in  disposing  of  them  in  bulk  at  good 
profit,  where  prices  had  advanced,  without 
waiting  for  country  trade  which  would  have 
been  involved  with  a  certain  amount  of 
loss,  and  in  view  of  the  fact  that  a  certain 
customer  had  the  right  to  cease  using  the 
goods.  Willson  v.  Imperial  Fertilizer  Co.  [S. 
C]    46  S.  E.  279. 

10.  The  California  statute  imposes  upon 
an  agent  the  same  duty  of  good  faith  toward 
his  principal  as  is  imposed  on  a  trustee  to- 
ward a  beneficiary  [Civ.  Code,  §§  2322.  222S- 
2239].  Calmon  v.  Sarraille,  142  Cal.  638,  76 
P.  486.  The  trustee  of  an  unincorporated 
company,  authorized  to  sell  its  shares  on 
which  payments  had  been  defaulted  by  mem- 
bers, could  properly  buy  the  share  of  a  mem- 
ber, though  requested  by  the  latter  to  sell 
as  his  agent  and  need  not  account  for  a 
later  increase  in  value.  Swan  v.  Davenport, 
119  Iowa,  46,  93  N.  W.  65.  An  agent  in 
charge  of  land  whose  principal  took  its 
management  from  his  hands  and  allowed  it 
to  be  sold  under  a  tax  sale  of  which  the 
agent  had  given  him  notice  may  properly 
purchase  the  land  under  the  tax  deed  after 
his  discharge.  Eemis  v.  Plato,  119  Iowa,  127, 
93  N.  W.  83.  Where  authority  was  given  an 
agent  to  sell  Ice  at  a  certain  price  and  he, 
after  receiving  an  offer  of  a  larger  price, 
bought  it  himself  at  a  lower  price  without 
informing  the  principal,  the  latter  was  net 
bound.  Rogers  v.  French  [Iowa]  96  N.  W. 
767.  Where. a  selling  agent  sent  an  offer  to 
his  principal  purporting  to  come  from  third 
persons,  their  acceptance  did  not  apply  to 
a  purchase  by  the  agent  and  no  contract 
was  effected  binding  the  principal  as  to 
his  agent.  Rogers  v.  French  [Iowa]  96  N. 
W.  767.  One  receiving  assignment  of  an 
outstanding  certificate  of  purchase  while 
acting  as  agent  for  the  mortgagor  under  a 
written  agreement  with  him  to  buy  it  can- 
not set  up  that  the  mortgagor's  title  was 
destroyed  by  foreclosure  and  claim  the  prop- 
erty in  his  own  name.  Mason  v.  Hartgrove, 
103  111.  App.  163.  Evidence  as  to  services  of 
an  agent  in  consummating  a  contract  secured 
by  him  for  his  principal  is  admissible  on  the 
question  of  good  faith  and  diligence.  Mis- 
representation was  charged  against  the 
agent  whereby  he  secured  a  larger  commis- 
sion than  the  principal  would  have  given 
had  he  known  the  facts.  Hale  Elevator 
Co.  V.  Hale,  201  111.  131,  66  N.  B.  249.  Wheth- 
er a  principal  has  been  deceived  by  his  agent 


as  to  a  contract  to  be  made  by  the  agent, 
and  has  entered  into  It  without  fully  under- 
standing all  material  facts,  is  a  question 
for  the  jury.  Id.  An  agent  sued  by  his 
principal  for  recovery  of  land  alleged  to  have 
been  conveyed  through  fraud  of  the  agent 
cannot  defend  on  the  ground  that  the  prin- 
cipal neglected  to  read  the  deed  before 
signing  (Calmon  v.  Sarraille,  142  Cal.  638, 
76  P.  486),  or  on  the  ground  that  the  prin- 
cipal willingly  parted  with  the  land,  though 
they  supposed  it  was  part  consideration  for 
another  conveyance  to  them  (Id.). 

20.  And  his  failure  to  do  so  amounts  in 
law  to  fraud.  Holmes  v.  Cathcart,  88  Minn. 
213,  92  N.  W.  956.  Where  an  agent  for  the 
sale  of  property  learns  that  more  advantage- 
ous terms  can  be  obtained,  which  fact  is 
unknown  to  the  principal,  he  is  legally 
bound  to  inform  the  latter  before  making  the 
sale.  Snell  v.  Goodlander,  90  Minn.  533,  97 
N.  W.  421.  An  agent  to  sell  realty  to  any 
purchaser  he  may  secure  is  not  guilty  of 
fraud  in  failing  to  disclose  the  identity  of  a 
purchaser  where  the  vendor  neither  asked 
nor  sought  to  learn  his  identity.  Rank  v. 
Garvey  [Neb.]  92  N.  W.  1025.  An  agent  in 
any  capacity  cannot  withhold  knowledge 
gained  in  the  course  of  his  employment 
from  his  principal  and  use  it  to  obtain  in- 
creased compensation  from  the  latter.  Dorr 
v.  Camden  [W.  Va.]  46  S.  E.  1014. 

ai.  An  agent  of  limited  authority  must 
make  good  losses  resulting  from  violation, 
excess  or  neglect  of  instructions.  Northern 
Assur.  Co.  V.  Borgelt  [Neb.]  93  N.  W.  226. 
Surrender  of  goods  in  transit  to  the  con- 
signor without  authority  of  his  principal 
renders  him  liable  to  his  principal  for  any 
loss  sustained.  Williams  &  Co.  v.  Dotterer 
[lia.]  35  So.  921.  A  collector  accepting  a 
draft  in  payment  when  he  might  have  had 
money  is  liable  on  dishonor  of  the  draft, 
his  authority  extending  only  to  payment  in 
money.  Gowling  v.  American  Exp.  Co.,  102 
Mo.  App.  366,  76  S,  W.  712.  An  express  com- 
pany collecting  moneys  cannot  limit  its 
liability  for  failure  to  take  money  instead 
of  a  draft  by  stipulations  in  a  receipt  given 
for  the  draft.  Id.  An  agent  directed  to 
loan  money  on  trust  deed  security  is  liable 
to  his  principal  for  damages  for  including 
in  the  trust  deed  a  note  owed  by  the  bor- 
rower to  himself  without  knowledge  or 
consent  of  the  principal.  Marshall  v.  Fer- 
guson, 101  Mo.  App.  653,  74  S.  W.  393.  An 
agent  who  induces  his  principal,  by  con- 
cealment, to  accept  a  smaller  sum  for  prop- 
erty sold  by  him  than  he  received,  is  liable 
for  the  difference.  Instruction.  Barbar  v. 
Martin  [Neb.]  93  N.  W.  722.  An  agent  re- 
quired by  his  contract  to  insure  his  princi- 
pal's property  In  hla  possession  was  liable 
for  its  loss  from  failure  to  insure  while  the 
contract  was  still  in  force,  though  negotia- 
tions were  pending  for  a  new  contract. 
Prlchard  v.  Deering  Harvester  Co.,  117  Wis. 
97,  93  N.  W.  827.  Where  a  principal  relied 
on  his  agent's  representations  as  to  the  least 
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profit  for  himself  in  the  business  of  his  agency."^  If  faulty  or  ambiguous  ia- 
structions  are  followed  in  good  faith  and  diligently,  he  is  not  liable  for  damages 
from  erroneous  interpretation.^'  If  care  has  been  exercised  in  selection,  an  agent 
authorized  to  employ  a  subagent  is  not  liable  for  the  latter's  negligence.^*  A 
sales  agent  not  prohibited  from  selling  on  credit  is  not  liable  to  arrest  and  bail 
for  bad  sales  where  they  are  not  affected  by  his  misappropriation  or  embezzle- 
ment.'"' A  bond  given  by  an  insurance  agent  for  faithful  performance  of  duties 
is  a  contract  of  indemnity  as  to  a  loss  arising  from  his  failure  to  obey  instruc- 
tions in  cancelling  a  policy.'"  An  agent  owing  money  to  his  principal  is  not  a 
fiduciary  debtor  within  the  meaning  of  the  bankruptcy  act.'"  A  principal  direct- 
ing his  agent  to  address  messages  to  him  in  care  of  a  certain  firm  may  neverthe- 
less, as  against  the  agent,  authorize  another  to  receive  and  forward  messages." 
(§  4)  B.  Accounting^  settlement  and  reimbursement.^^ — All  profits  and  ben- 
efits resulting  from  acts  of  an  agent  whether  in  accordance  with,  or  in  violation  of, 
his  authority  belong  to  the  principal. "^  Eevocation  of  his  authority  before  the 
application  of  funds  placed  in  his  hands  for  a  certain  purpose,  renders  him  lia- 
ble to  the  principal  for,  such  funds.'^  He  must  be  able  to  account  regularly 
whenever  a  reasonable  request  is  made,''  and  is  liable  for  interest  on  funds  he  has 
mingled  with  his  own  and  used.'*  That  contracts  of  an  agent  are  void  will  not 
excuse  his  liability  for  misappropriation  of  funds.'*  An  agent  who  induces  his 
principal  to  believe  that  funds  in  his  hands  are  profitably  invested,  thereby  pre- 
venting their  withdrawal,  cannot  urge  on  accounting  that  they  were  in  bank  all 
the  time  and  that  he  was  not  required  to  invest  them.'°  The  proceeds  of  sales 
made  by  an  agent  are  trust  funds  held  for  the  principal,  except  as  to  commis- 
sions;'* and  where  the  agent  mixes  his  principal's  goods  with  his  own,  title  to  the 
whole  vests  in  the  principal  until  his  goods  are  returned  or  accounted  for.""  An 
agent  charged  with  the  purchase  price  of  personal  property  wrongfully  withheld 
from  his  principal  cannot  be  charged  for  the  use  of  the  property."    If  he  wrong- 


sum  for  which  land  could  be  bought  and  paid 
him  that  sum,  he  could  recover  the  differ- 
ence between  such  amount  and  a  less  sum 
which  the  agent  paid  for  the  land.  Hlndlo 
V.  Holcomb  tWash.]   75  P.  873. 

22.  Farmers'  Warehouse  Ass'n  v.  Mont- 
gomery [Minn.]   99  N.  W.  776. 

23.  Palksen  v.  Falls  City  State  Bank 
[Neb.]  98  N.  W.  425. 

24.  Morris  v.   Warlick,   118  Ga.   421,   45   S. 

B.  407. 

25.  Southern  Grocery  Co.  v.  Davis,  132  N. 

C.  96,   43  S.  E.   591. 

26.  Northern  Assur.  Co.  v.  Borgett  [Neb.] 
93   N.   "W.    226. 

27.  Hence  the  agent's  discharge  in  bank- 
ruptcy releases  his  debt  to  the  principal. 
Boyd  V.  Agricultural  Ins.  Co.  [Colo.  App.] 
76  P.   986. 

28.  Western  Union  Tel.  Co.  v.  Barefoot 
[Tex.]  76  S.  W.  914. 

20.  See  1  Curr.  L.  63,  with  annotation 
"Accounting  In  illegal  transactions." 

30.  Snell  V.  Goodlander,  90  Minn.  533,  97 
N.  W.  421.  Secret  cash  payment  to  one  act- 
ing for  himself  and  others  In  sale  of  stock 
could  be  recovered  in  separate,  but  not  in 
joint  actions,  such  stock  being  owned  in 
severalty.  Graham  v.  Cummings,  208  Pa.  516, 
57  A.  943.  An  agent  loaning  principal's 
money  collected  2  per  cent.  Interest  for 
himself  and  took  notes  at  8  per  cent.  Held, 
agent    liable    to    principal    for    Interest    re- 


tained.    Whitehead  v.  Lynn   [Colo.  App.]   76 
P.   1119. 

31.  Flaherty  v.  O'Connor,  24  H.  I.  587,  64 
A.    376. 

32.  Dodge  V.  Hatchett,  118  Ga.  883,  45  S. 
E.  667.  He  must  show  his  disposition  of 
money  he  admits  having  received  lor  his 
principal.  ILaporte  v.  Laporte,  109  La.  958, 
34  So.  38.  Evidence  sufficient  to  show^  one 
under  power  of  attorney  to  manage  an  In- 
terest in  an  estate  to  be  liable  to  account 
for  certain  property  claimed  to  be  part  of 
the  estate.  Rose  v.  Durant,  80  App.  Div. 
623,  83  N.  T.  S.  603. 

33.  An  agent  In  full  control  of  funds  of 
his  principal,  a  nonresident,  w^ho  confuses 
them  with  funds  of  his  own  In  bank  anri 
uses  them  for  his  own  purposes,  is  charge- 
able with  interest,  though  the  amount  in" 
bank  at  all  times  Is  sufHcient  to  meet  an 
accounting.  Beugnot  v.  Tremoulct,  111  La. 
1,    35    So.    362. 

34.  Invalidity  because  In  regard  to  a  busi- 
ness conducted  in  violation  of  the  privilege 
tax.  Decell  v.  Hazlehurst  Oil  Mill  &  F.  Co. 
[Miss.]   35  So.  761. 

35.  Beugnot  v.  Tremoulet,  111  La.  1,  35 
So.    362. 

36.  37.  Lance  v.  Butler  [N.  C]  47  S.  E. 
488. 

38,  39,  40.  Jackson  V.  Pleasanton,  101  Va. 
282,  43  S.  E.  573. 
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fully  retains  possession  of  property  purchased  with  the  principal's  money,  he  may 
be  charged  with  rent  less  taxes  paid,  and  the  principal  may  be  charged  with  in- 
terest on  the  money.'"  If  he  refuses  possession  to  his  principal,  though  the  lat- 
ter offers  to  reimburse  him  for  advances,  and  takes  title  in  his  own  name,  he  is 
liable  for  the  fair  rental  value.*"  He  cannot  be  charged  for  rent  during  such 
possession,  on  delivery  to  the  principal.*^  An  indorsement  of  checks  by  the  prin- 
cipal to  enable  his  agent  to  collect  them  when  they  were  in  danger  of  becoming 
worthless,  though  done  with  knowledge  of  the  agent's  claim  for  excessive  com- 
missions, is  not  a  voluntary  payment  thereof  so  that  the  principal  could  not 
recover  an  excessive  amount  retained  by  the  agent.**  An  agent  employed  to 
procure  title  to  land  for  his  principal  who  gets  title  in  himself  and  takes  pos- 
session is  entitled  to  have  his  expenditures  repaid,  and  may  have  a  lien  on  the 
premises  for  their  amount  when  judgment  for  possession  is  rendered  against 
him.*' 

(§4)  C.  Compensation  of  agent.** — That  an  agent  represented  the  other  par- 
ty with  knowledge  of  the  principal  will  not  prevent  his  recovery  of  commissions.*" 
The  right  to  compensation  and  the  amount  thereof  is  usually  determinable  from 
tiie  contract  between  the  parties.*'    Where  the  agency  is  modified  by  the  prin- 


41.  The  amount  of  the  rent  was  much 
smaller  than  the  iralue  of  the  growing  crops 
claimed.  Jackson  v.  Pleasanton,  101  Va.  282, 
43   S.  B.   573. 

42.  Reed  v.  Hayward,  82  App.  Div.  416, 
81  N.  T.  S.  608. 

43.  Johnston  v.  Gerry   [Wash.]   76  P.  258. 

44.  See  1  Curr.  L.  64. 

45.  Reed  v.  Hayward,  82  App.  Dlv.  416,  81 
N.  T.  S.  608.  "Where  the  defense  in  an  action 
for  realty  commissions  was  dual  agency, 
defendant  must  prove  that  fact  and  that  it 
was  not  known  to  both  parties.  Red  Cypress 
Lumber  Co.  v.  Perry,  118  Ga.  876,  45  S.  E. 
674. 

46.  Under  a  contract  for  commissions  on 
orders  procured  by  him,  an  agent  cannot 
recover  for  services  in  Installing  goods  sold 
by  another,  but  must  show  a  contract  for 
a  certain  sum  or  a  promise  to  pay  and  rea- 
sonable value  of  the  services.  Taylor  v. 
Pullman  Automatic  Ventilating  Co.,  87  N. 
T.  S.  404.  That  the  services  of  an  agent 
have  not  been  profitable  to  his  principal 
will  not  affect  the  amount  of  his  compensa- 
tion under  his  contract.  Shute  v.  McVitie 
[Tex.  Civ.  App.]  72  S.  W.  433.  A  contract 
describing  a  tract  of  land  and  stipulating 
that  when  It  was  purchased  defendant  was 
to  pay  plaintiff  a  certain  amount  is  evi- 
dence of  an  agreement  to  pay  commission  to 
plaintiff  In  that  amount.  Dyer  v.  Winston 
[Tex.   Civ.   App.]    77   S.   W.    227. 

Particular  cimtracts  constmed  an  to  com- 
pensation: Held,  as  to  contract  between  in- 
surance company  and  its  agent,  tliat  the 
company  could  offset  against  claims  for  com- 
missions only  debts  for  advances  during  the 
subsistence  of  the  relation  of  principal  and 
agent.  Campbell  v.  Equitable  Life  Assur. 
Soc,  130  F.  786.  Held  that  agent  was  not 
entitled  to  compensation  on  business  done 
partly  by  principal's  efforts  and  partly  by 
agent,  but  not  consummated  until  after  ex- 
piration of  time  limit.  Magdun  v.  Bruck,  183 
Mass.  370,  67  N.  B.  319.  Contract  between 
Insurance  company  and  agent  construed  as 
providing  compensation  from  commissions, 
and  that  certain  weekly  advancements  were 
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to  constitute  a  part  of  such  compensation 
and  not  additional  pay.  Arbaugh  v.  Shock- 
ney  [Ind.  App.]  71  N.  B.  232.  Agent  held 
not  entitled  to  commissions  on  sale  made 
at  principal  office,  under  the  terms  of  the 
contract  of  agency.  Gaar,  Scott  &  Co.  v. 
Brundage,  89  Minn,  412,  94  N.  W.  1091.  An 
agent's  contract  for  commissions  only  on 
orders  accepted  and  shipped  by  the  principal 
is  valid  unless  fraud  or  bad  faith  of  the 
principal  is  shown.  Wolfson  v.  Allen  Bros. 
Co.,  120  Iowa,  455,  34  N.  W.  910.  Compen- 
sation being  contingent  could  not  be  recov- 
ered, the  contingency  not  having  occurred. 
Smith  v.  Philip  B.  Hunt  Co.,  90  Minn.  255,  95 
N.  W.  907.  An  agreement  by  an  owner  to 
pay  commission  for  sale  of  realty,  to  be  re- 
tained from  the  price  paid,  or  if  payment 
was  not  made  dirsctly  to  the  agent,  to  be 
received  directly  from  the  owner,  requires 
the  sale  to  be  complete  before  the  right  to 
commission  accrues.  Ormsby  v.  Graham 
[Iowa]  98  N.  W.  724.  Contract  could  not  be 
so  construed  that  nothing  should  become  due 
until  the  expiration  of  a  year.  Balr  v.  Hilbert, 
84  App.  Div.  621,  82  N.  T.  S.  1010.  Where 
an  agent's  advances  are  "to  be  deducted 
from  commissions"  at  the  end  of  his  em- 
ployment, there  Is  no  personal  liability  on 
his  part  to  repay  advances  in  excess  of  com- 
missions earned.  Sehlesinger  v.  Burland,  42 
Misc.  206,  85  N.  T.  S.  350.  An  agreement  to 
sell  consigned  goods  and  account  at  Invoice 
prices  entitles  the  agent  to  the  excess  over 
proceeds  at  invoice  prices  as  commissions. 
Southern  Grocery  Co.  v.  Davis,  132  N.  C.  96, 
43  S.  E.  591.  Where  notes  given  an  agent 
for  commissions  on  a  sale  of  machinery 
were  to  be  paid  when  the  purchase  notes  of 
the  sale  were  paid  and  the  latter  notes  were 
transferred  to  another  who  surrendered  them 
and  took  back  the  machinery,  the  principal 
was  liable  to  the  agent  for  commissions  if 
he  received  the  full  amount  on  sale  of  the 
notes  and  was  no  longer  liable  thereon; 
otherwise  if  he  still  remained  liable  on  such 
notes.  Blassingame  v.  Keating  Implement 
&  Maoh.  Co.  [Tex.  Civ.  App.]  74  S.  W.  344. 
The   agent   could   not   recover   on    the   notes 
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eipal  by  another  contract  directly  referring  to  the  first,  the  agent  is  entitled  to 
commissions  under  conditions  of  the  later  a^eement.*'  Performance  by  the 
agent  is  a  condition  precedent  to  the  right  to  compensation,**  but  modification  of 
a  contract,  made  by  the  agent,*'  or  groundless  refusal  of  the  principaP"  or  third 
party"  to  carry  it  out,  will  not  defeat  the  agent's  right  to  commissions.  Viola- 
tion of  law,""  undisclosed  personal  interest  in  the  transaction,"'  and  fraud  of  the 
agent,"*  destroys  his  right  to  commissions,  and  entitles  the  principal  to  recover 
past  compensation  paid.""  But  fraud  may  not  prevent  recovery  on  the  contract." 
The  receipt  of  benefits  of  the  agent's  services  by  the  principal  renders  him  lia- 
ble to  the  agent  for  compensation,"''  though  he  himself  closed  the  transaction,"' 


held  by  him  from  the  subsequent  holder  of 
the  purchase  money  notes,  in  the  absence  of 
fraud   or  special  circumstances.     Id. 

Sales  agency,  not  exclujsiTc:  Contract  be- 
tween realty  broker  and  owner  construed 
as  not  giving  exclusive  agency  for  sale  of 
land  for  a  certain  period  entitling  him  to 
commission  where  the  land  was  sold  in  the 
meantime  by  the  owner.  White  v.  Benton, 
121  Iowa,  354,  96  N.  W.  876.  Under  an 
agency  to  sell  machinery  for  commission  of 
all  amounts  over  the  net  list  price  at  the 
factors',  an  agent  Is  not  entitled  to  com- 
mission for  a  sale  at  a  price  Ijeneath  the  net 
list  price,  made  by  the  principal  in  the 
territory,  the  agency  not  being  exclusive. 
Indiana  Road  Maoh.  Co.  v.  Lebanon  Carriage 
&  Implement  Co.,  25  Ky.  L.  R.  1763,  78  S.  W. 
861. 

47.  Agency  for  sale  of  patent  rights.  Leo- 
puld  v.  Weeks,  96  Md.  280;  63  A.  937. 

48.  One  employed  to  obtain  a  loan  Is  en- 
titled to  compensation  only  in  case  he  pro- 
cures the  loan.  Demarest  v.  Spiral  Riveted 
Tube  Co.  [N.  J.  Law]  58  A.  161.  Where  a 
sale  of  realty  by  an  agent  was  not  com- 
pleted he  could  claim  no  commission  unless 
the  failure  was  the  fault  of  the  principal. 
Owen  v.  Kuhn,  Loab  &  Co.  [Tex.  Civ.  App.] 
72  S.  W.  432.  Compensation  for  services  in 
buying  land  will  not  be  forfeited  because 
the  agent  falsely  represented  the  price  paid 
and  received  a  note  for  that  amount  from 
his  principal  where  he  Immediately  gave  the 
latter  possession  of  the  land;  but  if  he  re- 
fuses to  give  possession,  though  the  prin- 
cipal offered  to  reimburse  him  for  advances, 
he  Is  not  entitled  to  compensation.  Jackson 
V.  Pleasanton,  101  Va.   282,  43  S.  B.  573. 

40.  Modification  by  the  principal  of  a 
contract  made  by  an  agent  within  his  au- 
thority will  not  destroy  the  agent's  right 
to  commission.  Contract  for  sale  of  land  by 
broker.  Huntemer  v.  Arent  [S.  D.]  93  N. 
W.  6B3.  Where  a  broker  secured  contract 
for  exchange  of  his  principal's  property, 
agreeing  to  waive  his  commission  if  the 
contract  was  not  consummated,  on  modifi- 
cation of  the  original  contract  by  the  par- 
ties and  consummation  of  the  modified  con- 
tract, he  was  entitled  to  his  commissions. 
Cody  V.  Dempsey.  86  App.  Div.  835,  83  N. 
T.  S.  899. 

50.  Johnson  Bros.  v.  Wright  llowa]  99 
N.  W.   103. 

51.  A  broker,  employed  to  secure  an  ex- 
change of  realty,  who  secured  a  contract 
with  a  third  person  for  exchange  is  entitled 
to  commissions  where  his  principal  accepted, 
but    the    third    person    refused    to    complete 


the  contract.     Charles  v.  Cook,   88  App.  Div. 
81,    84    N.    T.    S.    867. 

52.  No  recovery.  Adler  v.  Sohaumbergor, 
84    N.    T.    S.    235. 

Contrai  A  law  making  it  a  misdemeanor 
to  offer  for  sale  any  realty  without  written 
authority  will  not  prevent  recovery  of  com 
missions  for  a  sale  completed  without  writ- 
ten authority  tPen.  Code,  §  640d,  Laws  1901, 
p.  312,  c.  128].  Cody  v.  Dempsey,  86  App. 
Div.  335,  83  N.  T.  S.  899. 

53.  A  servant  cannot  recover  commis- 
sions for  Inducing  his  employer  to  enter  a 
contract  with  another  where  the  personal 
interest  of  the  servant  in  the  contract  was 
not  disclosed  to  the  employer.  Labinsks  v. 
Hoist,  84  N.  Y.  S.  991. 

64.  Sufficiency  of  misrepresentations  by 
real  estate  broker  as  to  land  to  deprive  the 
latter  of  commissions  on  rejection  of  the  land 
by  the  prospective  purchaser.  Scottish- 
American  Mortgage  Co.  v.  Davis  [Tex.  Civ. 
App.]  72  S.  W.  217.  A  claim  for  a  contingent 
fee  by  an  attorney  must  be  established  by 
a  showing  of  good  faith  and  full  information 
to  his  client  before  his  consent.  Dorr  v. 
Camden    [W.    Va.]    46    S.    E.    1014. 

55.  Under  a  contract  whereby  the  com- 
pensation of  an  agent  for  all  serrvices  past 
and  future  was  to  be  half  the  profits  of  the 
business,  fraud  of  the  agent  in  past  trans- 
actions will  entitle  the  principal  to  recover 
remuneration  paid  for  such  services.  Hindle 
V.  Holcomb  [Wash.]  75  P.   873. 

60.  An  agent  who  has  secured  a  larger 
commission  for  securing  a  contract  through 
misrepresentation  to  tiie  principal  as  to  the 
amount  of  the  contract  may  nevertheless 
recover  the  commission  agreed  upon  under 
the  actual  amount  of  the  contract.  Hale 
Elevator  Co.  v.  Hale.  201  111.  131,  66  N.  B. 
249. 

57.  Evidence  sufficient  to  carry  to  jury 
the  question  whether  a  broker  was  the  pro- 
curing cause  of  a  sale  of  personalty  In  an 
action  for  commissions.  Morton  v.  Case 
Threshing  Mach.  Co.,  99  Mo.  App.  630,  74 
S.  W.  434.  Rights  of  a  sales  agent  for  a  cor- 
poration under  a  contract  for  commissions 
are  not  destroyed  by  appointment  of  receiv- 
ers for  the  corporation  where  they  affirmed 
the  contract  and  received  benefits  therefrom 
though  at  time  of  their  appointment  the 
contract  was  executory  merely.  Leopuld  v. 
Weeks,    98   Md.    280,    53   A.    937. 

58.  A  broker  for  sale  of  personalty  Is  en- 
titled to  commissions  where  he  secured  a 
purchaser  though  the  sale  was  actually  made 
by    the    owner.      Morton    v.    Case    Threshing 

Mach.   Co.,    99  Mo.  App.    630,   74  S.  W.    434. 
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unless  the  agency  had  terminated  before  iij^e  rendition  of  services.'"  Where  an 
agent  is  discharged  for  good  cause  before  expiration  of  his  term,  he  is  not  en- 
titled to  full  commission,""  but  may  recover  remaining  compensation  less  dam- 
ages from  breach  of  his  contract."^  Where  the  agent's  compensation  depends  on 
collection  of  notes  by  the  principal,  the  latter  owes  the  former  the  duty  of  reason- 
able diligence  in  making  the  collection.'^  The  principal  is  liable  for  the  compen- 
sation of  a  subagent,  when  the  agent  had  authority  to  appoint  him,*'-  or  the  prin- 
cipal accepts  the  results  of  work  of  the  subagent  employed  by  his  agent  with  knowl- 
edge of  the  commission  claimed.**  The  subagent,  claiming  compensation,  must 
show  the  agent's  authority  to  appoint  him.'"  A  credit  rating  of  customers,  to 
bind  a  principal  to  accept  orders  secured  by  his  agent,  must  have  been  known 
to  the  principal."  An  instrument  executed  by  a  corporation  giving  its  agent  a 
ten  per  cent,  commission  on  sales  and  directing  payment  thereof  by  a  banker  was 
an  equitable  assignment  of  so  much  of  the  purchase  price  and  gave  the  agent  a 
lien  on  funds  of  the  sales,  enforceable  in  equity." 

(§4)  D.  RemedieSj  pleading,  procedure,  and  proof."* — ^A  bill  in  equity  for 
an  accounting  will  not  lie  where  there  is  an  adequate  remedy  at  law,'°  but  if  the 
agenf  s  duties  are  such,  under  the  contract  of  agency,  that  a  confidential  rela- 
tion exists  between  principal  and  agent,  a  suit  in  equity  for  an  accounting  is 
proper."  That  an  agent  has  rendered  an  account  will  not  prevent  maintenance 
of  a  suit  for  an  accounting  on  the  ground  that  it  would  be  vexatious.'^  Where  an 
agent  was  paid  a  certain  sum  in  excess  of  the  real  price  of  land  bought  for  his 
principal,  because  of  his  fraud  in  stating  the  price,  the  principal  may  recover  the 


59.  Subsequent  sale  of  a  ranch  to  a  pur- 
chaser secured  by  an  agent  for  the  sale 
after  termination  of  his  authority  is  not  a 
ratification  of  his  acts  so  as  to  entitle  hira 
to  commissions.  George  B.  Loring  Co.  v. 
Hesperian  Cattle  Co.,  176  Mo.  330,  75  S.  W. 
1095.  In  an  action  for  commissions  for  a 
sale  of  land  evidence  of  a  conversation  be- 
tween the  agent  and  the  purchaser  after  ter- 
mination of  the  agency  is  not  admissible. 
Id. 

60,  61.  Shute  V.  McVitie  [Tex.  Civ.  App.] 
72   S.  W.   433. 

C2.  Westlnghouse  v.  Tllden  [Neb.]  96  N. 
W.   li. 

63.  Eastland  v.  Maney  [Tex.  Civ.  App.] 
81  S.  W.  674.  A  special  agent  employing  an- 
other to  assist  in  the  business  of  his  prin- 
cipal with  the  latter's  knowledge  and  ap- 
proval binds  the  principal  to  pay  the  sub- 
agent's  agreed  fee.  Hornbeck  v.  Gilmer, 
110  La.  500,  34  So.  651.  If  the  principal  knev/ 
the  terms  for  commission  under  -which  his 
special  agent  employed  another  to  aid  him, 
payment  to  the  agent  was  not  payment  to 
the  subagent.     Id. 

64.  Hornbeck  v.  Gilmer,  110  La.  500,  84 
So.    651. 

65.  Instruction  in  action  to  recover  com- 
missions for  securing  a  tenant  for  property 
under  contract  with  one  assuming  to  act 
for  the  owner.  Burger  v.  Allen,  24  Ky.  L. 
R.  1418,  71  S.  W.  641. 

«e.  Private  Information  obtained  by  the 
agent  as  to  responsibility  of  customers  and 
of  which  the  principal  had  no  notice  was 
not  evidence  of  the  latter's  bad  faith  in  re- 
jecting orders.  Wolfson  v.  Allen  Bros.  Co., 
120  Iowa.  465.  94  N.  W.  910. 


67.  Leopuld  v.  Weeks,  96  Md.  280,  53  A. 
937. 

68.  See  1  Curr.  L.  65,  66. 

69.  Bill  sought  no  relief  which  could  not 
be  obtained  at  law.  American  Spirits  Mfg. 
Co.  V.  Easton,  120  P.  440. 

70.  Agent  to  invest  principal's  money  In 
land  sold  for  taxes.  Rogers  v.  Wheeler,  89 
App.  Div.  435,  85  N.  T.  S.  981.  Relation 
declared  fiduciary  on  former  appeal.  Ac- 
counting proper.  Jordan  v.  Underbill,  91 
App.  Div.  124,  86  N.  Y.  S.  620.  Pendency 
of  an  action  by  an  agent  after  termination 
of  the  agency  to  determine  his  compensation 
and  declare  a  lien  therefor  on  property  of 
the  principal  in  his  hands.  Is  not  a  bar  to 
a  later  suit  by  the  principal  for  an  account- 
ing. Id.  Agent  had  control  and  manage- 
ment of  realty.  Bill  In  equity  proper  and 
stated  cause  of  action.  Coffin  v.  Craig,  89 
Minn.  226,  94  N.  W.  680.  A  bill  in  equity 
against  an  agent  for  misappropriation  of 
funds,  for  an  accounting,  is  not  demurrable 
on  the  ground  that  there  is  an  adequate 
remedy  at  law.  Decell  v.  Hazlehurst  Oil 
Mill  &  Fertilizer  Co.  [Miss.]  35  So.  761. 
In  an  action  against  an  agent  for  wrongfully 
taking  a  conveyance  of  his  principal's  lanii 
in  his  own  name,  where  the  agent  by  answer 
conceded  the  principal's  right  to  the  land 
and  asked  merely  an  accounting,  judgment 
for  a  specific  sum  claimed  against  the  prin- 
cipal, and  a  lien  on  the  land,  it  was  proper 
to  direct  a  conveyance  of  the  land  to  the 
principal  and  retain  the  accounting  for  fu- 
ture adjudication.  Hoskins  v.  Morton,  25 
Ky.  L.   R.   1089,   77  S.  W.    196. 

71.  The  facts  in  regard  to  such  account 
may  be  shown  In  the  action.  Jordan  T.  Un- 
derhlll,    91    App.    Div.    124,    86    N.    T.    S.    620. 
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excess  without  first  securing  a  rescission  of  the  settlement  made  with  him.^" 
Default  of  a  general  agent  is  no  defense  in  an  action  against  a  subagent  to  re- 
cover money  embezzled  by  the  latter.''  Where  an  agent  to  pnr-chase  property 
sold  his  own  property  to  the  principal  for  a  fair  sum,  with  no  other  fraud  than 
concealing  his  ownership,  the  principal's  only  remedy  is  to  rescind  the  contract.''* 
Among  other  available  remedies,  as  between  principal  and  agent,  illustrated  in 
the  notes,  is  an  action  on  account,"*  for  money  had  and  received,'''  for  conver- 
sion of  property  of  the  principal,''  for  breach  of  the  contract  of  agency,"  or  on 
the  agent's  bond."  Where  an  agent,  acting  in  good  faith,  under  instructions 
from  his  principal,  committed  a  tort,  he  may  recover  from  the  principal  the 
amount  of  a  judgment  recovered  against  him  for  the  tort  and  his  expenses  in  the 
suit.'" 

Pleading}^ — ^Where  several  persons  have  succeeded  to  and  performed  duties 
of  one  originally  appointed  agent,  a  suit  for  an  accounting  against  those  finally 
acting  as  agents  presents  a  single  cause  of  action;'*  the  entire  course  of  the 
agency  may  be  considered  a  single  "transaction"  within  the  meaning  of  the  statute 
permitting  joinder  of  causes  of  action.'*  Where,  in  an  action  to  recover  from  an 
agent  excessive  commissions,  the  declaration  and  special  coimts  set  out  the  eon- 
tracts  and  their  modifications,  on  which  such  commissions  were  obtained,  common 
counts  were  unnecessary  to  sustain  a  verdict  for  the  excess  demanded.'* 


72.  HIndle  v.  Holcomb  [Wash.]  75  P.  873. 
Where  an  agent  was  guilty  of  fraud  In  buy- 
ing land  for  his  principal,  having  made 
a  contract  for  its  purchase  for  the  purpose 
of  selling  It  to  his  principal,  it  Is  immaterial 
whether  such  contract  was  made  before  or 
after  the  principal  agreed  to  purchase,  in 
an  action  by  the  latter  to  recover  excess  of 
price  paid  because   of   the   fraud.     Id. 

73.  Insurance  agents.  Foster  v.  Franklin 
Ins.  Co.   [Tex.  Civ.  App.]   72  S.  W.  91. 

74.  Whitehead  v.  Lynn  [Colo.  App.]  76 
P.  1119.  He  cannot  retain  the  property  and 
also  recover  the  difference  between  the  price 
paid  by  him  and  that  paid  by  the  agent. 
Id. 

75.  Evidence  insufficient  to  support  two 
items  of  agent's  counterclaim  in  action  by 
principal  on  account.  New  Orleans  Coffee 
Co.  V.  Hutchinson  [Neb.]  95  N.  W.  1017.  A 
sales  agent,  whose  commission  Is  due  when 
sale  notes  are  paid  or  at  option  of  the  prin- 
cipal in  sale  notes,  may  sue  for  his  com- 
mission before  collection  of  the  notes  where 
the  principal  has  failed  to  enforce  collec- 
tion for  an  unreasonable  length  of  time. 
Westinghouse  Co.  v.  Tilden  [Neb.]  96  N.  W. 
74.  Evidence  as  to  the  motive  in  employing 
a  traveling  salesman  is  Inadmissible  in  his 
action  for  commissions.  Admissibility  of 
other  evidence  considered.  Pepper  v.  Pep- 
per  &  Co.,   24   Ky.   L.   K.    2403,   74   S.   W.   739. 

76.  Money  of  a  principal  misappropriated 
by  an  agent  may  be  recovered  In  an  action 
for  money  had  and  received.  Limitations 
will  not  run  against  the  action  until  the 
principal  learns  of  the  tort.  Guernsey  v. 
Davis,   67  Kan.  378,  73  P.   101. 

77.  Lahr  v.  Kraemer  [Minn.]  97  N.  W. 
418.  An  agent  is  not  liable  to  the  prin- 
cipal in  conversion  for  the  sale  of  property 
authorized  by  the  principal.  Twogood  v. 
Allee  [Iowa]   99  N.  W.  288. 

78.  Taylor  Co.  v.  Bannerman  [Wis.]  97 
N.  W.  918.  The  measure  of  damages  for 
breach  of  a  contract  of  agency  giving  an 
agent  the  exclusive  right  to  sell  In  a  certain 


territory  is  the  profits  the  agent  would  have 
made  by  the  sale.  The  agent  must  show 
adtual  damage.  Id.  Nominal  damages  only 
can  be  recovered  by  an  agent  for  revoca- 
tion of  his  authority  where  he  does  not 
show  ability  to  perform.  Agency  for  sale  of 
realty.  Milllgan  v.  Owen  [Iowa]  98.  N.  W. 
792.  Where  the  agent's  authority  has  been 
revoked,  the  question  of  whether  he  after- 
ward performed  is  immaterial  in  an  action 
for  damages  for  the  revocation,  unless  on 
the  issue  of  damages.    Id. 

79.  In  an  action  on  an  agent's  bond^  the 
fact  that  he  covenanted  for  good  faith  only 
if  he  acted  as  agent  is  immaterial  where 
the  business  of  the  agency  was  actually 
transacted  in  his  name.  Norwich  Union 
Fire  Ins.  Ass'n  v.  Budhalter,  102  Mo.  App. 
332,  76  S.  W.  484.  An  action  for  breach  of  an 
indemnity  bond  given  by  an  agent  to  his 
principal  will  not  bar  an  action  for  a  subse- 
quent breach.  Northern  Assur.  Co.  v.  Bor- 
gelt  [Neb.]  93  N.  W.  226.  A  cause  of  action 
by  an  insurance  company  for  breach  of  an 
agent's  bond  by  violation  of  instructions  to 
cancel  a  policy  is  not  barred  until  five  years 
after  the  loss  ensues  to  the  company.     Id. 

80.  The  rule  that  one  joint  tort  feasor 
cannot  have  redress  against  another  does 
not  apply  in  such  case.  Hoggan  v.  Cahoon, 
26  Utah,  444,  73  P.  512. 

81.  Complaint  sufficient  to  state  a  cause 
of  action  against  agent  for  money  had  and 
received.  Reed  v.  Hayward,  82  App.  Dlv.  416, 
81  N.  T.  S.  608.  To  recover  from  a  salesman 
an  amount  alleged  to  have  been  advanced 
in  excess  of  commissions,  his  contract  al- 
lowing commissions  and  traveling  expenses, 
the  complaint  must  show  the  amounts  ad- 
vanced for  compensation  and  for  traveling 
expenses.  Tausig  v.  Drucker,  88  N.  T.  S. 
391.     See  1  Curr.  L.  65. 

83.  Even  though  such  successors  acted 
under  individual  agreements  with  the  prin- 
cipal. Rogers  V.  Wheeler,  89  App.  Div.  435, 
85  N.  T.  S.  981. 

83.     Code  Civ.  Proc.  §  484,  subd.  9.     Rogers 
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Evidence}^ — The  rule  excluding  evidence  of  transactions  with  a  decedent 
by  a  party  to  an  action  against  the  estate  does  not  apply  to  an  action  by  a  prin- 
cipal against  the  estate  of  his  agent  to  set  aside  a  deed  procured  by  fraud.'"  Evi- 
dence of  usual  and  customary  commissions  may  be  given  to  prove  reasonable 
value  for  services  of  an  agent  in  selling  land.*'  In  an  action  for  an  accounting 
against  an  agent,  the  burden  is  on  the  agent  to  show  that  he  has  paid  to  or  for 
his  principal  all  moneys  of  the  principal  coming  into  his  hands."  In  an  action 
by  an  agent  for  commissions  on  sales,  the  burden  is  on  him  to  show  compliance 
with  his  contract  and  alleged  bad  faith  on  the  part  of  the  principal.'*  To  sup- 
port an  allegation  of  conversion  by  an  agent,  the  plaintiff  must  show  generally 
the  amount  of  property  received  by  the  agent  and  failure  to  return  or  account 
for  it  on  demand ;°°  such  a  showing  shifts  the  burden  upon  the  agent  to  make  a 
specific  accounting.'^ 


V.  Wheeler,  S9  App.  Dlv.  435,  85  N.  T.  S. 
981 

84.  Hale  Elevator  Co.  v.  Hale,  201  111.  131, 
66  N.  £}.   249. 

86.  Evidence  of  the  value  of  land  bought 
by  an  agent  is  not  admissible  In  an  action 
by  his  principal  to  recover  the  excess  of 
the  price  fraudulently  represented  above 
that  actually  paid  by  the  agent.  Hlndle  v. 
Holcomb  [Wash.]  75  P.  873.  Evidence  show- 
ing what  a  purchaser  would  have  paid  for 
part  of  stock  In  hands  of  an  agent  for  sale 
cannot  be  given  in  an  action  by  the  prin- 
cipal against  the  agent  for  misrepresenta- 
tion as  to  the  amount  he  received,  where 
it  appears  that  he  had  authority  only  to  sell 
all  the  stock.  Barbar  v.  Martin  [Neb.]  93 
N.  W.  722.  In  an  action  by  an  alleged  agent 
for  breach  of  a  contract  for  sale  of  the  prin- 
cipal's goods,  evidence  that  the  principal 
knew  that  plaintiff  claimed  to  be  his  gener- 
al agent  is  admissible  to  show  why  the 
principal  published  a  notice  that  he  had 
no    agents    after   plaintiff    had    proved    such 


notice.  Dodge  v.  Reynolds  [Mich.]  98  N. 
W.  737.  In  an  action  by  a  principal  against 
an  agent  for  breach  of  duty,  an  allegation 
of  specific  direction  to  an  agent  is  established 
by  showing  that  the  agent's  duty  in  all  cases 
covered  the  transaction  in  suit.  Instruction 
based  on  such  showing  proper.  Guernsey 
V.  Davis,  67  Kan.  378,  73  P.  101.  See  1  Curr. 
L.  66. 

86.  Calmon  v.  Sarraille,  142  Cal.  638,  76 
P.  486. 

87.  Hurt  V.  Jones  [Mo.  App.]  79  S.  W.  486. 

88.  Farmers'  Warehouse  Ass'n  v.  Mont- 
gomery  [Minn.]    99   N.   W.    776. 

89.  Admissibility  of  certain  evidence  con- 
sidered on  issue  of  bad  faith.  Wolfson  v. 
Allen  Bros.  Co.,  120  Iowa,  455,  94  N.  W.  910. 

90.  91.  Lahr  v.  Kraemer  [Minn.]  97  N.  W. 
418.  Where  an  agent  has  sold  property  de- 
livered to  him,  the  burden  is  on  him  in  a 
suit  for  accounting  to  show  that  he  has 
accounted,  or  to  excuse  failure  to  account. 
Dodge  V.  Hatchett,  118  Ga.  883,  45  S.  B.  667. 
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!  1.     In  General   (102). 

§  2.  Implication  and  Preaamptlon  of 
Asency  From  Relatlonslilp  of  the  Partlea 
(102). 

§  3.     Agency  of  Parent  for  Cfclld  (102). 

§  4.  Duty  to  Support  Parent — Uablllty 
(or  NecessarleB  (103). 

§  5.     Agency  of  Child  for  Parent  (103). 

A.  In  General   (103). 

B.  Contracts  for  Necessaries   (104). 

5  6.     Agency  of  Servant  for  Master   (106). 
!  7.     Agency  of  Husband  for  "Vflte  (107). 

A.  In  General  (107). 

B.  Implication    or    Presumption   of   Hus- 

band's Agency  for  Wife  (108). 

C.  Estoppel   of  Wife  to   Deny  Authority 

of  Husband  (110). 

D.  Ratification  (110). 

§  8.  Agency  of  Wife  for  Hnsband— In 
General  (110). 

§  9.  Agency  of  Wife  Ordinarily  Require! 
Appointment  by  or  Assent  of  Husband  (111). 

;  10.  Express  Authority  of  Wife  and  Au- 
thority Implied  From  Clrcnmstancfes  (112). 

S  11.  Harried  Woman  Doing  Business  In 
Her  Own  Name  (113). 

i  12.  Implied  Agency  of  Wife  in  Hatters 
Pertaining  to  the  Household  (113). 

S  13.     W^ife's  Implied  Authority  to  Procure 


Necessaries  on  Husband's  Failure  to  Supply 
Them  (115). 

A.  In  General. 

B.  Effect  of  Separation  of  Husband   and 

Wife,  Abandonment,  Desertion, 
etc.   (117). 

1.  Separation     by     Agreement — Al- 

lowance  (117). 

2.  Husband's     Desertion      of     Wife 

(118). 
8.  Husband's  Insanity   (118). 
4.  Wife's  Abandonment  of  Husband 

(118). 
6.  Wife's  Adultery  (120). 

C.  Necessity  for  a  Valid  Marriage  (120). 

D.  Effect   of  Annulment  of  Marriage   or 

Divorce  (120). 

B.  Pendency  of  Proceedings  for  a.  Di- 
vorce (121). 

F.  What  Are  "Necessaries"  for  Which 
the  Husband  is  Liable  (121).  Wife's 
Funeral  Expenses  (124). 

0.  Presumption  and  Burden  of  Proof  as 

to  Necessaries   (124). 
H.  Province  of  Court  and  Jury  (125). 

1.  Agency    to    Use    or    Dispose    of  Hus- 

band's    Property     for     Maintenance 
(125). 
S  14.     Wife's  Implied  Authority  to  Procure 
Necessaries  for  Children  (126). 
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5  15.  Contracts  by  'Wfle  on  Her  Own 
Credit   (1S6). 

3  IC.  Husband's  Ratification  of  Wite'a 
Acts  (127). 

§  17.  Agency  of  Woman  Held  Out  or  Pass- 
ing: as  Wife    (127). 

§   IS.     Agency   of  Partner   (128). 

§  19.  UnincoTiiorated  Clubs  and  Socletle« 
as  Principals   (129). 


§  20.      Agency  ns  Betvreen  Tenants  In  Com- 
mon and  Co-Owners   (131)« 

§  21.     ABeney     Jiietween     Joint     Obligors — 
Joint  Obligees  (131). 

§  22.     Imitlled   Agency    of   Blaster    of    Ship 
(134). 

§  23. 

§  24. 
(130). 


Agency  of  Vendor  for  Vendee  (136). 
Agency    of    Priests,    Ministers,     Btc. 


§  1.  In  general. — Questions  as  to  the  existence  of  the  relation  of  principal  and 
agent  frequently  arise  in  the  case  of  persons  occupying  particular  relations,  as  in 
the  case  of  husband  and  wife,  parent  and  child,  partners,  tenants  in  common, 
etc.,  and  the  relationship  is  sometimes,  although  not  neeessarilj',  a  circumstance 
which  gives  rise  to  special  rules.  In  this  article  we  shall  consider  the  relation 
of  principal  and  agent  in  such  cases  and  ascertain  when  it  exists,  and  more 
particularly,  the  circumstances  under  which  it  may  or  will  be  implied,  either  as 
a  matter  of  fact  or  as  a  matter  of  law. 

§  2.  Implication  and  presumption  of  agency  from  relationsJiip  of  the  parties. — 
As  we  shall  presently  see,  agency  on  the  part  of  a  wife  to  bind  her  husband  is 
under  some  circumstances,  and  to  a  certain  extent,  implied  as  a  matter  of  law, 
and  irrespective  of  the  husband's  consent;  and  under  some  circumstances  it  is 
implied  or  presumed  as  a  matter  of  fact,  in  the  absence  of  evidence  to  the  con- 
trary. An  agency  is  also  implied  as  a  matter  of  law,  under  certain  circumstances, 
in  the  case  of  parent  and  child.  With  these  exceptions,  however,  the  general  rule 
is  that  agency  will  not  be  implied  or  presumed,  either  as  a  matter  of  law  or 
fact,  from  the  mere  fact  that  the  parties  are  related,  however  nearly.*^  The  re- 
lationship of  the  parties,  however,  may  be  shown  and  considered  as  a  circumstance, 
in  determining  whether  there  was  agency  in  fact  in  a  particular  ease,  and  may 
be  sufficient  with  other  circumstances  to  establish  an  agency,  where  the  other 
circumstances  would  not  be  sufficient  in  the  absence  of  such  relationship."'  Thus 
where  one  insured  had  been  injured  and  rendered  utterly  helpless  in  a  distant 
country,  with  no  friend  or  relative  near  him  except  his  brother,  and  it  being  im- 
portant to  close  up  the  business  relating  to  the  insurance  before  he  was  taken 
home,  the  agency  of  the  brother  to  act  for  him  in  the  matter  might  be  implied 
from  the  circumstances."* 

§  3.  Agency  of  parent  for  child. — The  mere  relationship  of  parent  and  child 
does  not  of  itself  make  the  parent  the  agent  of  the  child  to  manage  or  dispose  of  his 
property  or  for  any  other  purpose,  whether  the  child  is  a  minor  or  of  full  age.'" 
But  a  son  or  daughter,  being  sui  juris,  may  expressly  appoint  his  or  her  father 
or  mother  as  agent,  or  such  agency  may  be  implied  from  the  conduct  of  the  par- 
ties."" Or  there  may  be  an  estoppel  by  holding  out  or  other  conduct,  as  in  the 
case  of  other  persons.'^  Thus  if  a  son  sends  one  who  desires  to  purchase  lands 
of  him  to  his  father  to  make  a  bargain,  with  a  statement  that  whatever  bar- 
gain they  should  make  he  would  agree  to,  the  person  thus  sent  would  be  au- 
thorized to  regard  the  father  as  the  son's  agent  for  the  purpose  of  making  a 
bargain,  and  the  statements  of  the  father  while  negotiating  the  sale  would  bind 
the  son.'* 


92.  Johnson  v.  Stone,  40  N.  H.  197,  77 
Am.  Dec.  706;  MoNamara  v.  McNamara,  62 
Ga,  200;  Walsh  v.  Curley,  42  N.  T.  St.  Rep. 
470;  L,e  Count  v.  Greenley,  6  N.  T.  St.  Rep. 
91,  and  other  oases  more  specifloally  cited 
In  the  notes  following.  And  see  Gibson  v. 
Snow  Hardware  Co.,  94  Ala.  346. 

»3.  Sheanoii  v.  Pacific  Mut.  Life  Ins.  Co., 
83  Wis.  607;  Ford  v.  Linehan,  146  Mass.  2SS, 
And    see    Abeel   v.    Seymour,    6    Hun    tN.    T.] 


656;  Shimmel  v.   Brie  R.  Co.,   5  Daly  [N.  T.] 
396;  Foster  v.  Flelshans,  69  Mieh.  543. 

04.  Sheanon  v.  Paolflc  Mut.  Life  Ins.  Co., 
83  Wis.  507. 

05.  Le  Count  v.  Greenley,  6  N.  T.  St.  Rep. 
91.  The  fact  that  one  as  father  or  friend 
merely  gii-es  information  or  advice  in  refer- 
ence to  a  land  trade  does  not  make  him  an 
asent.     McNamara  v.  McNamara,  62  Ga.   200. 

96.     Helps  V.  Clayton,  17  C.  B.  [N.  S.]    553. 
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Of  course,  where  a  child  is  a  minor,  the  general  rules  as  to  agency  for  in- 
fants apply  to  an  appointment  of  his  parent  as  his  agent. 

§  4.  Duty  to  support  parent.  Liability  for  necessaries. — At  common  law,  a 
child  is  under  no  legal  obligation  to  support  his  parents,  although  they  may  be  des- 
titute and  helpless,  and  in  the  absence  of  a  statute,  therefore,  a  child  cannot  be  made 
liable  for  necessaries  furnished  his  parents  without  his  consent.*'  In  some  juris- 
dictions, a  legal  duty  to  support  their  helpless  and  destitute  parents  is  imposed 
upon  children  by  statute,  and  if  they  fail  to  perform  such  duty,  they  can  be  held 
liable  for  necessaries  furnished,  imless  some  special  mode  of  enforcing  the  duty 
is  prescribed  by  the  statute."^  Thus  if  a  statute  imposes  the  duty  upon  "the 
children  of  any  poor  person,  who  is  unable  to  maintain  himself  by  work,  to  main- 
tain such  person  to  the  extent  of  their  ability,"  a  county  which  has,  under  the 
direction  of  the  law,  furnished  necessaries  to  an  indigent  and  helpless  father, 
may  recover  therefor  in  an  action  against  the  children  whose  duty  it  was  to 
furnish  the  same,  and  whose  neglect  or  refusal  so  to  do  made  it  necessary  for  the 
county  to  furnish  such  necessaries."  But  feven  under  such  a  statute,  a  court  would 
have  no  authority  to  render  a  judgment  requiring  the  children  to  undertake 
the  future  support  of  their  parents,  where  the  statute  is  silent  as  to  the  means  of 
enforcing  such  duty  as  to  future  maintenance.' 

§  5.  Agency  of  child  for  parent.  In  general. — Ordinarily  a  child  has  no  im- 
plied authority  tcf  act  as  agent  for  his  parent,  to  manage  or  dispose  of  the  latter's 
property,  make  contracts  or  for  any  other  purpose,  and  authority  will  not  be 
presimied  from  the  mere  fact  of  relationship.*  "A  son  has  no  authority,  as  such, 
to  lend  his  father's  property,  and  there  is  no  presumption  that  such  authority 
has  been  given  to  a  son.  It  may  be  shown  that  authority  to  lend  tools  and  the 
like  has  been  given  to  a  son  expressly,  or  such  an  authority  may  be  inferred  from 
the  conduct  of  the  father,  tending  to  show  that  he  reposed  such  confidence  and 
intrusted  such  discretion  to  the  son,  as  by  showing  that  on  other  occasions  the 
son  had  lent  the  father's  property  of  a  sinailar  kind,  and  the  father,  upon  the  facts 
coming  to  his  knowledge,  approved  what  he  had  done;  but  without  such  proof 
the  son  stands  in  the  same  position  as  a  stranger."'  But  of  course,  as  stated  in 
the  above  quotation,  a  parent  may  expressly  authorize  his  or  her  child  to  act  as 
agent,  and  such  authority  may  be  inferred  from  circumstances.  Or  the  parent 
may  be  estopped,  by  a  holding  out  or  other  conduct,  from  denying  such  author- 
ity.' Thus  where  a  son  had  in  several  instances  used  the  name  of  his  father 
by  signing  it  as  surety  to  notes  given  by  the  son,  and  the  father,  with  knowledge 
of  the  fact  that  such  use  had  been  made  of  his  name,  directed  the  holder  of  a 


m,  98.     Reeves  v.  Kelly,    SO  Mleh.   1S2. 

»9.  Rex  V.  Munden,  1  Strange,  190;  Ed- 
wards V.  Davis,  16  Johns.  [N.  Y.]  281;  Becker 
V.  Gibson,  70  Ind.  239;  Stone  V.  Stone,  32 
Conn.  142;  Lebanon  v.  Griffin,  45  N.  H.  558; 
Gray  v.  Spalding,   58  N.   H.   345. 

1.  McCook  County  v.  Kammosa,  7  S.  D. 
658,  58  Am.  St.  Rep.  854;  Howe  v.  Hyde,  88 
Mich.  91.  It  is  otherwise  If  the  statute  pre- 
scribes a  particular  mode  of  enforcing  the 
duty  which  it  Imposes.  Edwards  v.  Davis,  16 
Johns.  [N.  T.]   281. 

2,  3.  McCook  County  v.  Kammoss,  7  S.  D. 
558,    58  Am.   St.   Rep,  854. 

4.     Owen  v.  White,   5   Port.    [Ala.]    435,    30 
Am.  Dec.   572;  Paul  v.   Hummel,   43  Mo.   122 
Holt  V.  Baldwin,  46  Mo.  265,  2  Am.  Rep.  515 
Johnson  v.  Stone,  40  N.  H.  197,  77  Am.   Dec, 
706:  Walsh  v.  Curley,   42  N.  T.  St.  Rep.  470 


Rltch  V.  Smith,  82  N.  Y.  627;  Schaefer  v. 
Osterbrink.  i67  Wis.  495;  Kumba  v.  Gilham, 
103  Wis.  312.  And  see  article  by  Prof.  W. 
R.  Vance,  in  6  Va.  Law    Reg.  585. 

5.  Johnson  v.  Stone,  40  N.  H.  197,  77  Am. 
Dec.  706. 

6.  Bryan  v.  Jackson,  4  Conn.  288;  Weaver 
V.  Ogletree,  39  Ga.  586;  Harper  v.  Lemon,  38 
Ga.  227;  Murphy  v.  Ottenheimer,  84  III.  39; 
Thurber  v.  Anderson,  88  111.  167;  Common- 
wealth V.  Holmes,  119  Mass.  195;  Thayer  v. 
White,  12  Meto.  [Mass.]  343;  Bennett  v.  Gil- 
lette, 3  Minn.  423,  74  Am.  Deo.  774;  Holt  v. 
Baldwin,  46  Mo.  265,  2  Am.  Rep.  515;  Johnson 
V.  Stone,  40  N.  H.  197,  77  Am.  Dec.  706;  Abeel 
V.  Seymour,  6  Hun  [N.  Y.]  656;  Center  v. 
Rush,  35  Misc.  [N.  Y.]  294;  Fowlkes  v.  Bak- 
er, 29  Tex.  139;  Chase  v.  Snow,  52  Vt.  525. 
Compare  Greenfield  Bank  v.  Crafts,  2  Allen 
TMass.]    269. 
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note  so  signed  to  see  the  son  about  it,  and  the  latter  agreed  to  have  it  arranged 
as  desired,  and  smaller  notes  were  accepted  by  the  holder,  in  place  of  the  larger 
one,  in  the  belief  that  the  new  notes  had  been  signed  by  the  father,  as  he  made 
no  objection  to  the  genuineness  of  the  note  presented  to  him,  the  facts  were 
such  as  to  authorize  the  jury  to  presume  and  find  that  the  son  was  the  agent 
of  the  father  to  sign  the  note,  or  that  the  father  ratified  the  act  done  by  the 
son.'  If  a  son  has  been  accustomed  to  sign  his  father's  name  as  indorser  of  notes, 
and  the  father  has  recognized  the  indorsements  as  binding,  authority  on  the  part 
of  the  son  to  bind  the  father  by  such  indorsements  in  other  instances  will  be 
implied.*  So  if  the  parent  has  formerly  paid  for  goods  purchased  on  credit  by 
his  child,  and  does  not  forbid  such  sales,  it  wiU  be  inferred  that  the  parent 
authorizes  further  purchases  on  credit.' 

Contracts  for  necessaries. — A  father  is  not  bound  by  the  contract  of  his  son 
even  for  articles  which  are  suitable  and  necessary,  in  the  absence  of  elements  of 
estoppel,  unless  an  express  authority  is  shown,  or  the  circumstances  are  such  that 
authority  in  fact  may  be  inferred.  A  son  has  no  implied  authority  to  purchase 
necessaries  on  his  father's  credit  merely  by  virtue  of  the  relationship.^"  When  a 
child  continues  under  the  direction  and  control  of  his  father,  it  is  left  to  the 
father's  discretion  to  determine  what  is  necessary  for  him,  unless  it  clearly  ap- 
pears that  the  father  has  failed  to  perform  his  duty  to  provide  for  the  child's 
maintenance.^^  But  an  implied  authority  on  the  part  of  the  child  may  arise 
if  such  an  omission  on  the  part  of  the  father  is  shown.  By  statute  in  many 
jurisdictions,  and  by  the  weight  of  authority  even  at  common  law,  and  inde- 
pendently of  any  statute,  a  father  is  under  a  legal  obligation  to  support  and  main- 
tain his  minor  children,  just  as  a  husband  is  under  a  legal  obligation  to  support 
and  maintain  his  wife,  as  will  be  heireafter  shown.  And  it  follows  that  if  a 
father  drives  his  minor  child  from  home,  or  causes  him  to  leave  by  personal 
violence  or  abuse,  or  otherwise  neglects  without  cause  to  perform  this  parental 
duty,  the  law  will  imply  or  create  an  agency  on  the  part  of  the  child,  as  it 
does  on  the  part  of  a  wife,  to  purchase  necessaries  on  the  father's  credit/^  such 
as  food,  clothing,  shelter,  medical  attendance,  etc." 


T.     Weaver  v.  Ogletree,  39  Ga.  586. 
8.     Abeel  v.   Seymour,    6    Hun  [N.   Y.]    666. 
0.     Plotts  V.  Rosebury,   28  N.  J.  Law,   146; 
Powlkes  V.  Baker,  29  Tex.  135. 

10.  Owen  V.  White,  5  Port.  [Ala.]  435,  30 
Am.  Dec.  572;  Van  Valkinburgh  v.  Watson, 
13  Johns.  [N.  T.]  480,  7  Am.  Dec.  395;  and 
other  cases  cited   In  the  notes  following. 

11.  Owen  V.  White,  5  Port.  [Ala.]  435,  30 
Am.  Deo.  572. 

12.  2  Kent,  Comm.  190;  Reeve,  Dom.  Rel. 
285. 

E/nelandi  Rawlyns  V.  Vandyke,  3  Esp.  252. 
But  see  the  English  cases  to  tlie  contrary 
cited  below  in  this  note. 

Alabamai  Owen  v.  White,  6  Port.  435,  SO 
Am.  Dec.  572. 

ATkansast  Holt  v.  Holt,  42  Ark.  495;  Jor- 
dan V.  Wright,  45  Ark.  237. 

Connectlcnti  Stanton  v.  Willson,  3  Day, 
37,  3  Am.  Deo.  255.-  And  see  Finch  v.  Finch, 
22  Conn.   421. 

District  of  Colnmblai  Holtzman  v.  Cas- 
tleman,  2  MacArthur,  555. 

Geor$;la:     Keaton  v.  Davis,   18  Ga.   457. 

lowat  Porter  v.  Powell,  79  Iowa,  151,  18 
Am.  St.  Rep.  353.  And  see  Dawson  v.  Daw- 
son 12  Iowa,  613;  Johnson  v.  Barnes,  69  Iowa, 
641.' 


Mainet  Weeks  v.  MerroTV,  40  Me.  151;  Gil- 
ley  V.  Gllley,  79  Me.   292,  1  Am.  St.  Rep.   307. 

Massaclinsetts:  Dennis  v.  Clark,  2  Cush. 
347,  352,  48  Am.  Deo.  671,  675;  Reynolds  v. 
Sweetser,    15    Gray,    78. 

Michigan:  Courtrlght  V.  Courtright,  40 
Mich.  633;  Hyde  v.  Leisenring,  107  Mich.  490; 
Tyler  v.  Arnold,  47  Mich.  564. 

New  York:  Van  Valkinburgh  v.  Watson, 
13  Johns.  480,  7  Am.  Dec.  395;  Manning  v. 
Wells,  8  Misc.  646,  85  Hun,  27;  Edwards  v. 
Davis,  16  Johns.  281,  285;  Cromwell  v.  Ben- 
jamin, 41  Barb.  568;  In  re  Ryder,  11  Paige, 
188.  And  see  Purman  v.  Van  Sise,  66  N.  T. 
435,  15  Am.  Rep.  441.  Compare  Raymond  v. 
Loyl.  10  Barb.  483;  Chilcott  v.  Trimble,  13 
Barb.  502. 

Ohio:  Pretzinger  v.  Pretzinger,  4B  Ohio 
St.    452,    4  Am.   St.  Rep.   642. 

PennsTlvanlai     Fitler  v.  Pltler,  33  Pa.  50. 

Tennesseei  Maguinay  v.  Saudek,  5  Sneed, 
146. 

Vlrginlat  Evans  v.  Pearce,  16  Grat.  B13, 
78  Am.  Dec.  635.  In  some  decisions,  however, 
it  has  been  held  that  there  is  no  legal  obli- 
gation on  a  parent,  independent  of  statute, 
to  maintain  his  child,  and  that  no  action 
can  be  maintained  against  a  father  for 
necessaries  furnished  to  his  minor  child,  un- 
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It  will  be  seen  from  the  cases  cited  in  the  last  preceding  note,  that,  al- 
though they  all  agree  in  holding  a  parent  liable  for  necessaries  furnished  to  a 
child,  where  he  has  neglected  or  refused  to  do  so,  yet  this  liability  is  placed  on 
different  grounds.  In  the  cases  first  cited,  it  is  held  that  there  is  a  legal  ob- 
ligation on  a  father  to  maintain  his  infant  child  and  that  if  he  fails  or  refuses 
to  do  BO,  there  is  an  agency  by  implication  of  law  on  the  part  of  the  child  tb 
purchase  such  necessaries  on  the  credit  of  the  parent.  On  the  other  hand,  the 
other  cases  cited  hold  that  there  is  no  such  legal  obligation  on  the  parent,  in- 
dependent of  statutory  enactment,  and  that  there  is  no  agency  in  the  child,  in 
such  cases,  to  procure  necessaries  on  the  credit  of  the  parent,  unless  he  is  ex- 
pressly authorized  to  do  so,  or  unless  the  circumstances  are  such  as  to  create  an 
agency  by  implication  of  fact.  This  implied  authority  on  the  part  of  a  child 
to  bind  his  father  for  necessaries  only  arises  in  the  case  of  neglect  of  duty  on 
the  part  of  the  father,  which  must  be  affirmatively  shown.**  If  a  father  abandons 
his  minor  child  or  drives  him  from  home,  the  child  carries  with  him  such  an  im- 
plied authority,  but  it  is  otherwise  where  the  child,  being  of  the  age  of  discre- 
tion, voluntarily  leaves  his  father's  house.*'     Nor  is  a  father  liable  for  necessaries 


less  the  father  has  expressly  or  Impliedly 
authorized  the  purchase  on  his  credit,  or 
has  expressly  or  impliedly  promised  to  pay 
therefor,  but  slight  evidence  is  held  to  be 
sufficient  to  show  this  authority  or  prom- 
ise. 

England:  Mortimore  v.  Wright,  6  Mees.  & 
W.  482;  Shelton  v.  Springett,  11  C.  B.  462; 
Law  V.  Wilkins,  1  Nev.  &  P.  697;  Baker  v. 
Keen,  2  Starkie,  501. 

Illinois:  In  this  state  it  is  a  yrell  estab- 
lished rule  that  "an  express  promise,  or  cir- 
cumstances from  which  a  promise  by  the 
father  can  be  inferred,  are  indispensably 
necessary  to  bind  the  parent  for  necessaries 
furnished  his  infant  child  by  a  third  per- 
son." Hunt  V.  Thompson,  3  Scam.  179;  Miller 
V.  McKlnney,  45  111.  App.  447;  Allen  v.  Jacobi, 
14  111.  App.  277;  Schnuckle  v.  Bierman,  89 
111.  454;  Gotts  v.  Clark,  78  111.  229;  McMillen 
V.  Lee,  78  111.  443;  Johnson  v.  Smallwood,  88 
111.  73;  Murphy  v.  Ottenheimer,  84  111.  39. 
Under  this  rule  it  has  been  held  that,  if  a 
father  neglects  or  refuses  his  natural  or 
moral  duty  to  furnish  his  child  with  neces- 
sary and  suitable  wearing  apparel,  any  one 
can  supply  the  child  therewith,  and  the  law 
in  such  ease  w^ill  imply  a  promise  on  the 
part  of  the  father  to  pay  for  them,  and  he 
will  not  be  heard  to  allege  the  contrary;  but 
it  would  be  otherwise  If  he  had  not  been 
derelict  in  his  duty.  Vllen  v.  Jacobi,  14  111. 
App.  277;  Hunt  v.  Thompson,  3  Scam.  179; 
Miller   V.   McKinney,    45   III.   App.    447. 

Indiana;  Holllngsworth  v.  Swedenborg,  49 
Ind.  378,  19  Am.  Rep.  687;  White  v.  Mann, 
110  Ind.  74;  Watkins  v.  De  Armond,  89  Ind. 
653.      Compare    Conn   v.    Conn,    57    Ind.    323. 

IVew  Hampshirei  French  v.  Benton,  44  N. 
H.  30;  Kelley  v.  Davis,  49  N.  H.  187,  6  Am. 
Rep.  499;  Town  of  Farmington  v.  Jones,  36 
SI.  H.  271.  Compare,  however,  Hillsborough 
v.  Deering,  4  N.  H.  88;  Pidgin  v.  Cram,  8  N. 
H.   362. 

NcTT  Jersey:  Freeman  v.  Robinson,  38  N. 
J.  Law,  383,  20  Am.  Rep.  399.  Compare  Tom- 
kins  v.  Tomkins,  11  N.  J.  Bq.  512. 

Ovesent     Carney  v.  Barrett,   4  Or.   171. 

Vermont:  Gordon  v.  Potter,  17  Vt.  S48; 
Vamey  v.  Young,  11  Vt.  258.     But  see  Buck- 


minster  V.  Buckmlnster,   38  Vt.   248,   88  Am. 
Dec.  652. 

13.  What  are  necessaries  must  be  deter- 
mined by  the  condition  in  life  and  means  of 
the  father  as  well  as  the  character  of  the 
articles.  Stanton  v.  Willson,  3  Day  [Conn.] 
37,  3  Am.  Dec.  255;  Freeman  v.  Robinson,  38  N. 
J.  Law,  383,  20  Am.  Rep.  399.  Education  has 
been  held  a  necessary.  Stanton  v.  Willson, 
3  Day  [Conn.]  37,  3  Am.  Dec.  255.  But  com- 
pare Hodges  V.  Hodges,  Peake  Add.  Cas.  79; 
Bailey  v.  Calcott,  4  Jur.  699.  But  not  tutor- 
ing in  vacation.  Peacock  v.  Linton,  22  R.  I. 
328. 

14.  Van  Valkinburgh  v.  Watson,  13  Johns. 
[N.  T.]  480,  7  Am.  Dec.  395;  Owen  v.  White, 
5  Port.  [Ala.]  435,  30  Am.  Dec.  572;  Hunt 
V.  Thompson,  3  Scam.  [111.]  179,  36  Am.  Dec. 
538;  Glynn  v.  Glynn,  94  Me.  465.  A  person 
who  furnishes  a  child  with  necessaries  acts 
at  his  peril,  and  will  have  the  burden  of 
showing  that  the  articles  furnished  were 
necessaries,  and  that  the  father  neglected 
his  duty  in  the  matter  (Van  Valkinburgh  ▼. 
Watson,  13  Johns.  [N.  T.]  480,  7  Am.  Dec.  395; 
Hunt  V.  Thompson,  3  Scam.  [111.]  179,  36 
Am.  Dec.  538;  Judge  v.  Barrows,  59  Wis.  115; 
Townsend  v.  Burnham,  33  N.  H.  270;  Rogers 
V.  Turner,  69  Mo.  116;  Chilcott  v.  Trimble, 
13  Barb.  [N.  T.J  502;  Smith  v.  Church,  G 
Hun  [N.  Y.]  109;  Miller  v.  Davis,  46  111.  App. 
447),  or  of  showing  authority  or  assent  of 
the  father.  Rolfe  v.  Abbott,  6  Car.  &  P. 
286. 

15.  Angel  v.  McLellan,  16  Mass.  28,  8 
Am.  Dec.  118;  Owen  v.  White,  6  Port.  [Ala.] 
435,  30  Am.  Dec.  572;  Hunt  v.  Thompson,  3 
Scam.  [111.]  179,  36  Am.  Dec.  538;  Hyde  v. 
Leisenring,  107  Mich.  490;  Raymond  v.  Loyl, 
10  Barb.  [N.  Y.]  483;  Goodman  v.  Alexander, 
28  App.  Div.  [N.  Y.]  227;  Weeks  v.  Merrow, 
40  Me.  151;  Glynn  v.  Glynn,  94  Me.  465;  Mil- 
ler V.  Davis,  49  111.  App.  377.  But  not  where 
the  child  is  of  tender  years,  as  between  eight 
and  nine  years  old.  Bradley  v.  Keen,  101  111. 
App.  619,  As  to  the  effect  of  a  limited  emanci- 
pation, see  Porter  v.  Powell,  79  Iowa,  161, 
18  Am.  St.  Rep.  363.  But  when  a  father  per- 
mits his  minor  son  to  buy  goods  on  his  cred- 
it, the  fact  that  the  son  has  left  the  father 
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furnished  a  child  while  in  the  custody  of  the  mother,  who  has  left  him  withouli 
cause.^*  Nor  does  the  above  rule  apply  to  adult  children;  and  a  father  is  not 
liable  for  necessaries  furnished  an  adult  child,  in  the  absence  of  contract  or 
authority,  although  the  child  be  at  the  home  of  the  father  when  the  necessaries 
are  furnished,  and  although  the  father  fails  to  supply  them  himself.*'  There 
is  some  conflict  of  authority  as  to  whether  a  mother  who  is  a  widow  is  under 
an  obligation  to  support  her  minor  children,  where  they  are  not  able  to  support 
themselves,  but  the  better  opinion  is  that  she  is  under  such  an  obligation,  and 
that  she  is  liable,  therefore,  for  necessaries  furnished  to  them,  on  her  failure 
to  support  them.*^  It  would  be  otherwise,  however,  if  the  children  have  sufficient 
means  of  their  own,  or  can  maintain  themselves,  or  provision  has  been  made  for 
their  support.^'  If  a  wife  obtains  a  divorce,  and  is  given  the  custody  of  minor 
children,  and  alimony  for  herself,  but  not  specifically  for  the  support  of  the 
children  also,  this  does  not  relieve  the  husband  of  his  duty  to  support  the  chil- 
dren, and  he  may  nevertheless  be  liable  for  necessaries  furnished  them.^"  In 
some  cases,  however,  the  contrary  is  held.'* 

The  duty  of  a  father  to  support  his  children  does  not  extend  to  the  children 
of  a  wife  by  a  former  marriage,  so  as  to  render  a  step-father  liable  for  necessaries 
furnished  his  step-children,^'  unless  he  so  receives  them  and  treats  them  as  to 
raise  the  presumption  that  he  intends  to  create  the  relation  of  parent  and  child.'' 

§  6.  Agency  of  servant  for  master. — There  is  nothing  in  the  relation  of  a  mas- 
ter and  his  domestic  or  other  servant  to  give  the  latter  any  authority  to  bind  the 


win  not  prevent  a  recovery  ag-ainst  the  lat- 
ter for  goods  sold  to  the  son,  by  a  party 
acting  on  the  faith  of  the  agency  of  the 
son,  and  without  notice  of  the  change  of 
relation,  or  circumstances  to  put  him  on  in- 
quiry. Murphy  v.  Ottenheimer,  84  111.  39. 
Where  a  father  permits  his  son  to  contract 
for  a  year's  tuition,  the  father  is  liable 
to  the  instructor  for  the  whole  fee  In  case 
the  son  leaves  the  school  of  his  own  motion 
before  the  end  of  the  year.  Center  v.  Rush, 
35  Misc.    [N.  T.]    294. 

16.  Hyde  v.  Leisenring,  107  Mich.  490; 
Glynn  v.  Glynn,  94  Me.   465. 

17.  Blachley  v.  Laba,  63  Iowa,  22,  50  Am. 
Rep.  724;  Vorass  v.  Rosenberry.  85  111.  App. 
623;  Norris  V.  Dodge's  Adm'r,  23  Ind.  190; 
Kernodle  v.  Caldwell,  46  Ind.  153;  Mills  v. 
Wyman,  3  Pick.  [Mass.]  207;  Townsend  v. 
Burnham,  33  N.  H.  270;  Wood  v.  Gill's  Bx'rs, 
1  N.  J.  Law,  449;  Crane  v.  Baudouine,  55  N. 
Y.  256;  Patton'a  Bx'r  v.  Hassinger,  69  Pa. 
311;  Hawkins  v.  Hyde,  55  Vt.  55.  But  a 
father  is  liable  for  necessaries  furnished  to 
an  invalid  daughter,  unable  to  support  her- 
self and  dependent  on  the  father,  notwith- 
standing she  is  over  age.  Cromwell  v.  Ben- 
jamin, 41  Barb.  [N.  T.]  558.  And  where  a 
child,  living  with  its  parent,  has  been  ac- 
customed to  purchase  on  the  credit  of  the 
parent  such  articles  as  were  for  his  own 
personal  use,  he  deals  as  the  known  agent 
of  the  parent  and  the  child  Is  not  person- 
ally liable  therefor,  though  the  purchase  Is 
made  after  his  majority.  Emery-Bird-Thay- 
er  Dry  Goods  Co.  v.  Coomer,  87  Mo.  App. 
404. 

18.  Furman  v.  Van  Sise,  56  N.  T.  435,  15 
Am.  Rep.  441;  Gray  v.  Durl^nd,  50  Barb.  [N. 
T.]  100,  211;  Girls'  Industrial  Home  v.  Frltch- 
ey,  10  Mo.  App.  344;  Mowbry  v.  Mowbry,  64 
in.   383. 


But  see  Whipple  v.  Dow,  2  Mass.  415; 
Dawes  v.  Howard,  4  Mass.  97;  Englehardt 
v.  Tung's  Heirs,  76  Ala.  634;  In  re  Besondy, 
32  Minn.  385,  50  Am.  Rep.  579.  Compare  In- 
habitants of  Dedham  v.  Inhabitants  of  Na- 
tick,  16  Mass.  135. 

19.  Mowbry  v.  Mowbry,  64  111.  383;  Whip- 
ple V.  Dow,  2  Mass.  415;  Dawes  v.  Howard, 
4  Mass.  97;  Bngleha,rdt  v.  Tung's  Heirs,  76 
Ala.  534. 

20.  Pretzlnger  v.  Pretzinger,  45  Ohio  St. 
452.  4  Am.  St.  Rep.  642  (allowing  the  wife  to 
recover  from  the  husband  for  support  fur- 
nished the  child).  Holt  v.  Holt,  42  Ark.  465; 
Courtright  V.  Courtright,  40  Mich.  633;  Thom- 
as V.  Thomas,  41  Wis.  229;  Conn  v.  Conn,  57 
Ind.  323. 

81.  Burritt  v.  Burrltt,  29  Barb.  [N.  T.l 
124;  Brow  v.  Brightman,  136  Mass.  187;  Finch 
V.  Finch,  22  Conn.  411.  In  Burrltt  v.  Burritt, 
supra,  it  was  held  that,  where  a  divorce  has 
been  decreed  and  the  care  and  custody  of 
the  child  awarded  to  the  mother  and  ali- 
mony to  the  wife,  it  must  be  presumed  to 
carry  with  It  the  obligation  of  support.  In 
the  absence  of  evidence  to  the  contrary;  or 
at  least,  to  relieve  the  father  from  the  obli- 
gation to  furnish  such  support  upon  tlie 
call  of  the  mother;  and  to  make  the  f.ather 
liable  In  such  a  case,  there  must  be  special 
circumstances  averred  in  the  complaint  or 
appearing  in  the  evidence,  from  which  the 
obligation  must  arise  or  may  be  reasonably 
inferred. 

aa.  Tubb  v.  Harrison,  4  Term  R.  118; 
Mowbry  v.  Mowbry,  64  111.  383;  Bond  v. 
Lockwood,  33  111.  212;  In  re  Besondy,  32  Minn. 
385,  50  Am.  Rep.  679;  In  re  Aokerman,  116 
N.  T.  654. 

23.  Mowbry  v.  Mowbry,  64  111.  383;  Bond 
V.  Lockwood,  33  111.  212;  Bla  v.  Brand,  63  N. 
H.    14. 
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lormer.  A  servant  is  the  agent  of  his  master  for  the  purpose  of  managing  or 
disposing  of  his  property,  binding  him  by  contracts  for  the  purchase  of  supplies 
and  otherwise,  or  for  any  other  purpose,  in  so  far  only  as  authority  may  have 
been  expressly  or  impliedly  conferred  upon  him  by  the  master.^''  Of  course,  as 
in  any  other  case,  agency  on  the  part  of  a  servant  to  bind  his  master  may  be  im- 
plied from  circumstances,  and  the  master  may  be  estopped  by  his  conduct  cloth- 
ing the  servant  with  apparent  authority.  But  properly  speaking  in  so  far  as  the 
servant  becomes  an  agent  for  his  master  he  loses  the  character  of  servant. 

§  7.  Agency  of  husband  for  wife.  In  general. — At  common  law,  a  married 
woman  cannot  appoint  an  agent,  and  therefore  she  cannot  be  bound  by  contracts  or 
acts  of  her  husband  as  her  agent,  even  though  she  may  have  expressly  authorized  the 
same.  But  this  doctrine  no  longer  obtains  in  all  its  strictness  in  any  jurisdiction. 
In  some  states,  statutes  have  been  enacted,  allowing  married  women  to  hold  a  sepa- 
rate estate,  and  to  convey  or  contract  with  reference  to  the  same ;  and  in  some  states 
the  common  law  disabilities  of  coverture  have  been  removed  altogether,  so  that  she 
may  contract  in  all  respects  as  a  feme  sole.  And  in  so  far  as  her  disabilities  have 
been  thus  removed,  a  married  woman  may  appoint  an  agent  to  act  for  her.  And, 
subject  to  any  special  statutory  provisions,  she  may  appoint  her  husband  as  well  as  a 
third  person.  There  is  nothing  in  the  marriage  relation  to  prevent  a  husband  from 
acting  as  the  agent  of  his  wife  imder  an  appointment  by  her.'"  And  the  same 
is  true  of  any  other  contract  or  act  which  under  the  statutes  a  wife  may  make  or 
do.  The  general  rule  is  that  she  may  authorize  her  husband  to  do  for  her  wha1> 
ever  she  has  the  capacity  to  do  herself."'    A  husband  may  act  as  agent  for  his 


34.  Haluptzok  v.  Great  Northern  R.  Co., 
S5  Minn.  446. 

25.  Alabamo:  Jones  v.  Chenault,  124  Ala. 
610,  S2  Am.  St.  Rep.  211;  Louisville  Coffin 
Co.  V.   Stokes,  78  Ala.   372. 

Ar!i:ans»s:  Humphrey  v.  McCauley,  55  Ark. 
143;  Hoffman  v.  MoFadden,  56  Ark.  217,  35 
Am.   St.    Rep.    101. 

California:      Quarg  v.    Scher,   136    Cal.    405. 

Florida:     Prentiss   v.   Paisley.    25  Fla.    927. 

IIUnolBi  Haight  v.  McVeagh,  69  111.  624; 
Patten  v.  Patten,  75  111.  446;  Walker  v.  Car- 
rlng-ton,  74  111.  446;  v;''ortman  v.  Price,  47 
111.  22;  Nigh  v.  Dovel,  S4  111.  App.   228. 

Indiana;  Barnett  v.  Glutiiig.  3  Ind.  App. 
415;  Rowell  v.  Klein,  44  Ind.  290;  Griffln  v. 
Ransdell,  71  Ind.  440. 

loTra;  Hamilton  v.  Hooper,  46  Iowa,  515, 
26  Am.  Rep.  161.  See  Sawyer  v.  Biggart,  114 
Iowa,  489. 

Kansas:  Wilkinson  v.  Ellliott,  43  Kan.  590. 
19  Am.  St.  Rep.  158. 

Ijouislana;     Jones  v.  Read,  1  La,  Ann.   200. 

Maine:  Verrill  v.  Parker,  65  Me.  578;  Rob- 
erts V.  Hartford,  86  Me.  460;  Ma.Kcy  Mfg.  Co. 
V.  Burnham,  89  Me.  538,  56  Am.  St.  Rep.   436. 

Massacliusetts:  Arnold  v.  Spiirr,  ISO  Mass. 
347;  Wheaton  v.  Trimble,  145  Mass.  345,  1 
Am.  St  Rep.  463;  Duggan  v.  Wright,  157 
Mass.  22S. 

Michisan:  Rankin  v.  West,  25  Mich.  195; 
Luebe  v.  Thorpe,  94  Mich.  268;  McBain  v. 
Seligman,  58  Mich.  294;  First  Commercial 
Bank  v.   Newton,    117   Mich.    433. 

Missouri:  Rodgers  v.  Pike  County  Bank, 
69  Mo.  562;  iDystra  v.  Capelle,  61  Mo.  578; 
Long   V.   Martin,    152   Mo.    668. 

Nebraslca:  McMurtry  V.  Brown,  6  Neb. 
368.  A  husband  may  act  as  the  agent  of 
his  wife  in  the  management  of  her  separate 
business.  Harris  v.  Weir-Shugart  Co.,  61 
Neb.  483. 


New  Jersey;  filliott  v.  Bodine,  59  N.  J. 
Law,  567;  Talcott  v.  Arnold,  64  N.  J.  Eq. 
570;  Taylor  v.  Wands,  55  N.  J.  Bq.  491.  C2 
Am.  St.  Rep.  818;  Tresoh  v.  Wirtz,  34  N.  J. 
Eq.  124,  36  N.  J.  Eq.  356. 

Nevr  York:  Wronkow  v.  Oakley,  13"  N. 
Y.  505,  28  Am.  St.  Rep.  661;  Third  Nat. 
Bank  v.  Guenther,  123  N.  Y.  568,  20  Am.  St. 
Rep.    780. 

Nortli  Carolina;  Bazemore  v.  Mountain, 
121  N.  C.   59. 

Ohio:  Manhattan  L.  Ins.  Co.  v.  Smith,  44 
Ohio    St.    156. 

Pennsylvania:  Bodey  v.  Thackara,  143  Pa. 
171,  24  Am.  St.  Rep.  525;  Baxter  v.  Maxwell, 
115   Pa.   469. 

South  Cnrolfna;  Brown  v.  Thomson,  31  S. 
C.  435,  17  Am.  St.  Rep.  40;  Scottish  Amer- 
ican Mortg.  Co.  V.  Deas,  35  S.  C.  42,  28  Am. 
St.   Rep.   832. 

~Wushin!2rtant  Richmond  V.  Voorhees,  10 
Wash.    316. 

West  Virginia:  Camden  v.  Hlteshew,  23 
W.  Va.  236;  Trapnell  v.  Conklyn,  37  W.  Va. 
242,    38    Am.    St.    Rep.    30. 

Wisconsin:  Weisbrod  v.  Chicago  &  N.  W. 
R.  Co.,  18  Wis.  40,  86  Am.  Deo.  743;  Austin  v. 
Austin,  45  Wis.  523;  Lavassar  v.  Washburne, 
50  Wis.  200;  Wood  v.  Armour,  88  Wis.  488. 
43  Am.   St.    Rep.   918. 

26.  Under  a  statute  authorizing  the  per- 
sonal property  of  a  wife  to  be  disposed  of  by 
the  husband  and  wife  by  parol,  a  married 
woman  may  by  parol  authorize  her  husband 
to  vote  corporate  stock  owned  by  her  at 
corporate  meetings,  and  to  consent  for  her 
to  a  transfer  of  all  the  corporate  property 
to  another  corporation  for  its  capital  stoclc 
to  be  issued  to  the  stockholders  of  the  for- 
mer corporation.  Hoene  v.  Pollak,  118  Ala. 
617,    72   Am.    St.    Rep.    189. 
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wife  in  making  a  contract  for  the  pnrchase  of  land,  and  if  he  makes  snch  con- 
tract in  his  own  name  the  fact  that  he  acted  as  agent  for  his  wife  may  be  shown 
by  parol  evidence.^^ 

Where  a  married  woman's  disabilities  are  only  partially  remoTed,  her  ca- 
pacity to  authorize  her  husband  to  act  as  her  agent  is  limited.  The  rule  is  that 
she  may  authorize  him  to  act  as  her  agent  in  making  any  contract  or  doing  any 
other  act  which  she  has  the  capacity  to  do  herself,  unless  there  is  some  statute 
requiring  her  to  act  personally  in  the  particular  matter ;  but  she  cannot  authorize 
him  to  bind  her  by  any  contract  or  act,  by  which  she  cannot  bind  herself.^' 
Where  a  married  woman  is  empowered  by  statute  to  contract  with  reference 
to  her  separate  property,  she  may  appoint  her  husband  her  agent  to  contract 
for  its  improvement  or  repair,  so  as  to  enable  him  to  subject  it  to  a  mechanic's 
lien.=» 

Implication  or  presumption  of  husband's  agency  for  wife. — Although  a  wife 
may  have  the  capacity  to  authorize  her  husband  to  act  as  her  agent,  as  explained 
above,  the  husband  cannot  bind  her  in  the  absence  of  authority  in  fact  from 
her,  or  an  estoppel  by  her  conduct  to  deny  such  authority.  A  husband  has  no 
implied  authority,  merely  by  reason  of  the  marriage  relation,  to  act  as  the 
agent  of  his  wife  in  managing  or  disposing  of  her  separate  estate,  or  binding 
her  by  contracts  with  respect  thereto;  nor  will  the  appointment  of  a  husband 
by  his  wife  as  her  agent  be  presumed  merely  from  the  marriage  relation,  without 
other  evidence,  or  from  circumstances  which  ordinarily  owe  their  existence  solely 
to  the  marriage  relation,"  unless  by  some  express  statutory  provision.'^  It  fol- 
lows that  a  husband's  knowledge  of  defects  in  the  title  of  real  estate  or  illegality 


27.  Brodhead  v.  Reinbold,  200  Pa.  618,  86 
Am.  St.  Rep.  735. 

as.  Maofarland  v.  Heim,  127  Mo.  327,  48 
Am.  St.  Hep.  629;  Hall  v.  Callahan,  66  Mo. 
316;  Bowles  v.  Trapp.  139  Ind.  55;  Ingram 
V.  Nedd,  44  Vt.  462.  Where  a  statute  gives 
a  wife  capacity  to  contract  in  writing  with 
the  written  consent  of  her  husband,  she  has 
no  power  to  confer  authority  upon  her  hus- 
band by  parol  to  make  a  contract  in  her 
name.  First  Nat.  Bank  v.  Leland,  122  Ala, 
289. 

20.  Hoffman  v.  McPadden,  56  Ark.  217,  35 
Am.  St.  Rep.  101;  Wheaton  v.  Trimble,  145 
Mass.  345,  1  Am.  St.  Rep.  463;  Bodey  V. 
Thackara,   143  Pa.   171,  24  Am.   St.  Rep.    526. 

30.  United  States  i  Dodge  V.  Knowles 
114  U.  S.   435. 

Arlcnnnasi  Hoffman  T.  McFadden,  66  Ark. 
217,   35  Am.  St.  Rep.   101. 

Coloradot  Yescellus  v.  Martin,  11  Colo. 
391. 

District  of  Colnmbiat  Weightman  V. 
"Washington   Critic  Co.,   4  App.  D.  C.  136. 

Georgia:  Stllwell  v.  'Woodruft,  76  Ga.  347; 
Byne  v.  Corker,  100  Ga.  445;  Axson  v.  Belt, 
103   Ga,   678;    Jones  v.   Harrell,    110   Ga.    373. 

Indiana!  Runyon  v.  Snell,  116  Ind.  164,  9 
Am.  St.  Rep.  839;  Barnett  v.  Glutlng,  3  Ind. 
App.  415;  Russell  v.  Stoner,  18  Ind.  App.  543. 

lowai  McLaren  v.  Hall,  26  Iowa,  297;  Mil- 
ler V.  HoUlngsworth,  33  Iowa,  224;  Price  v. 
Seydel,  46  Iowa,  696.  See  Trimble  v.  Thor- 
son,   80  Iowa,   246. 

Blainei  Ferguson  V.  Spear,  66  Me.  277; 
Verrlll  v.  Parker,    65  Me.   678. 

Massactansettsi  Merrill  v.  Parker,  112 
Mass.   253;   Hunt  v.  Poole,  139   Mass.   224. 

Mississippi!  Anderson  v.  Gregg,  44  Miss. 
170;   Crawford  v.  Redus,  64  Miss.  700. 


Missonrl:  Mead  V.  Spalding,  94  Mo.  43; 
Garnett  v.  Berry,  3  Mo.  App.  197;  Henry  v. 
Sneed,   99  Mo.   407,   17   Am.   St.   Rep.    580. 

NcbrsisSta;  Rust-Owen  Lumber  Co.  v.  Holt, 
60  Neb.  80,  83  Am.  St.  Rep.  512. 

IVevr  Hampshire:  Cate  v.  Rollins,  69  N. 
H.    426. 

New  Jersey:  Elliott  v.  Bodlne,  69  N.  J. 
Law,   567. 

.  New  Yorlii  Jones  V.  Walker,  63  N.  T. 
612;  Bates  v.  First  Nat.  Bank,  89  N.  T.  286; 
Gilbert  v.  Deshon,  107  N.  T.  324;  Gates  T. 
Williams,  3  Misc.  (N.  T.)  376;  Speiss  V.  Wein- 
berg, 27  Misc.    (N.  T.)   774. 

Pennsylvania!  Dearie  v.  Martin,  78  Pa. 
55. 

Tennessee:  Knott  v.  Carpenter,  3  Head 
(Tenn.)    542,  75  Am.  Dee.   779. 

Texas:  Cushman  v.  Masterson  (Tex.  Olv. 
App.)    64   S.  W.    1031. 

Vermont!  Johnson  V.  Valldo  Marble  Co., 
64  Vt.   348. 

Wisconsin!  Ladd  V.  Hllderbrant,  27  Wis. 
135,  9  Am.  Rep.  445.  A  husband's  cultiva- 
tion of  his  wife's  land  does  not  raise  a  pre- 
sumption that  he  Is  her  agent,  with  author- 
ity to  sign  notes  on  her  behalf.  Jones  v. 
Harrell,  110  Ga.  373.  Nor  does  the  fact  that 
she  permitted  him  to  manage  land  conveyed 
by  him  to  her,  dispose  of  the  products  there- 
of, and  handle  the  proceeds  as  he  saw  fit, 
authorize  him  to  sell  the  land.  Saunders  v. 
King,   119   Iowa,    291. 

31.  In  some  Jurisdictions,  by  express  stat- 
utory provision,  a  husband  having  the  cus- 
tody and  control  of  his  wife's  separate  prop- 
erty Is  presumed  to  be  her  agent.  Ameri- 
can Bxp.  Co.  V.  Lankford,  2  Ired.  L.  18;  Gross 
V.  Pigg,  73  Miss.  286;  Porter  v.  Staten,  64 
Miss.  421. 
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in  the  consideration  of  a  negotiable  instrument  purchased  by  his  wife,  or  other 
matterSj  is  no  more  imputable  to  her  than  knowledge  of  a  stranger  would  be, 
where  it  is  not  shown  that  he  was  acting  as  her  agent  in  the  transaction. 

While  authority  on  the  part  of  a  husband  to  act  as  agent  for  his  wife 
will  not  be  implied  or  presumed  from  the  marriage  relation  alone,  an  agency, 
in  fact  may,  as  in  the  case  of  other  persons,  be  implied  from  the  conduct  of  the 
wife  in  allowing  the  husband  to  act  for  her  or  other  circumstances  tending 
to  show  authority  in  fact,  and  the  relation  between  them  may  be  taken  into 
consideration,  in  connection  with  the  other  circumstances,  in  determining  whether 
there  was  authority  in  fact.'*  A  finding  that  a  husband  acted  as  the  duly  author- 
ized agent  of  his  wife  in  employing  a  person  to  perform  labor  upon  her  house 
is  warranted,  in  a  proceeding  to  enforce  a  mechanic's  lien  therefor,  by  cTidence 
that  the  husband  had  general  management  of  the  property,  that  he  employed 
such  person  to  perform  the  labor,  that  the  wife  knew  the  work  was  being  done, 
and  that  she  personally  gave  directions  as  to  parts  of  the  work,  or  otherwise 
showed  her  assent  thereto."  But  authority  on  the  part  of  a  husband  to  make 
a  contract  for  the  improvement  of  his  wife's  real  property,  so  as  to  subject  it 
to  a  mechanic's  lien,  is  not  implied  from  the  marriage  relation,  nor  from  the 
mere  fact  that  the  husband  occupied,  or  managed  and  controlled,  the  property.'* 
The  mere  fact  that  a  wife  has  knowledge  of  the  construction  of  a  building  by 
her  husband  on  her  property  does  not,  of  itself,  necessarily  establish  the  agency 
of  her  husband  to  charge  such  property  with  a  lien  for  material  used  thereon; 
and  she  may  contest  the  validity  of  such  a  lien,"*  unless  there  is  a  statute  creat- 
ing a  liability  against  her  under  such  circumstances." 

It  has  been  held  that  if  a  conveyance  of  land  to  a  married  woman  is  de- 
livered to  her  husband  and  accepted  by  him  for  her,  acceptance  by  her  will 
be  presumed  on  the  ground  that,  since  the  conveyance  is  for  her  benefit,  authority 
on  the  part  of  the  husband  to  accept  the  same  for  her  may  be  presumed  from 
their  relation.'^ 

It  has  been  said  that  stronger  and  more  satisfactory  evidence  is  necessary 


!t2.  Wheaton  v.  Trimble,  145  Mass.  345; 
1  Am.  St  Rep.  463;  Carroll  v.  O'Shea,  19  N.  T. 
Supp.  374;  Bodey  v.  Thaokara,  143  Pa.  171, 
24  Am.  St.  Eep.  526;  Minard  V.  Stillman,  31 
Or.  164,  65  Am.  St.  Rep.  815;  Layoook  v. 
Parker,  103  Wis.  161;  Barnett  v.  Gluting,  3 
Ind.  App.  415;  Shafer  v.  Archbold,  116  Ind. 
29;  Arnold  v.  Spurr,  130  Mass.  347;  Hunt  v. 
Mercantile  Ins.  Co.,   22   Fed.   503. 

33.  Richards  v.  John  Spry  Lumber  Co.,  169 
111.  238;  Bumgartner  v.  Hall,  163  111.  136; 
McNichols  V.  Kettner,  22  111.  App.  493;  Ander- 
son V.  Armstead,  69  111.  452;  Interstate  Bldg. 
&  Loan  Ass'n  v.  Ayres,  71  111.  App.  530; 
Thompson  v.  Shepard,  85  Ind.  352;  Burdick  v. 
Moon,  24  Iowa,  418;  Kldd  v.  Wilson,  23  Iowa, 
464;  Bethell  v.  Chicago  Lumber  Co.,  39  Kan. 
230;  Maxcy  Mfg.  Co.  v.  Burnham,  89  Me.  538, 
56  Am.  St.  Rep.  436;  Wheaton  v.  Trimble,  145 
Mass.  345,  1  Am.  St.  Rep.  463;  Tuttle  v. 
Howe,  14  Minn.  145,  100  Am.  Dec.  205;  Farley 
V.  Stroeh,  68  Mo.  App.  85;  Collins  v.  Me- 
graw,  47  Mo.  495;  Bradford  v.  Peterson,  30 
Neb.  96;  McCormick  v.  Lawton,  3  Neb.  449; 
Howell  V.  Hathaway,  28  Neb.  807;  Scales  v. 
Paine,  13  Neb.  521;  Elliott  v.  Bodine,  59  N.  J. 
Law,  567;  Holden  v.  Kutscher,  17  Misc.  (N. 
T.)  540;  Bodey  v.  Thackara,  143  Pa.  171,  24 
Am.  St.  Rep.  526;  Bevan  v.  Thackara,  143  Pa. 
182    24  Am.    St.  Rep.    529;   Bankard  v.   Shaw, 


199  Pa.  623;  Jobe  v.  Hunter,  165  Pa.  6,  44 
Am.  St.  Rep.  639;  Spears  v.  Lawrence,  10 
Wash.  368,  45  Am.  St.  Rep.  789;  Laycock  v. 
Parker,  103  Wis.  161.  See  also  Tarr  v.  Muir, 
21  Ky.  L.  R.  988,  53  S.  W.  653.  Compare, 
however,  Cate  v.  Rollins,  69  N.  H.  426;  John- 
son V.  Parker,  27  N.  J.  Law,  239. 

If  the  wife  has  authorized  her  husband  to 
act  as  her  agent  In  contracting  for  the 
building  of  a  house  upon  her  separate  real 
estate,  the  law  will  give  a  mechanic's  lien 
thereon,  although  she  may  not  have  intend- 
ed to  charge  the  property  therewith.  Jones 
V.  Pothast,  72  Ind.  158  (overruling  Dame 
V.  CofCman,  68  Ind.  345,  on  this  point). 

84.  HoflEman  v.  McFadden,  56  Ark.  217, 
35  Am.  St.  Rep.  101;  Duross  v.  Broderick,  78 
Mo.  App.  260;  Lyon  v.  Champion,  62  Conn. 
76. 

35.  Rust-Owen  Lumber  Co.  v.  Holt,  60 
Neb.  80,  83  Am.  St.  Rep.  512;  Alexander  v. 
Perkins,   71  Mo.  App.   286. 

36.  Santa  Cruz  Rock  Pavement  Co.  v. 
Lyons,  117  Cal.  212,  59  Am.  St.  Rep.  174.  And 
see  Heath  v.  Solles,  73  Wis.  217;  North  v. 
La  Flesh,  73  Wis.  620;  Smith  v.  Gill,  37 
Minn.  455. 

37.  McGehee  v.  White,  31  Miss.  46;  Pool 
V.  Phillips,   167  ni.   432. 
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to  establish  a  husband's  agency  for  his  wife  than  would  be  required  as  between 
persons  not  occupying  such  a  relation."' 

Estoppel  of  wife  to  deny  authority  of  liusband. — ^When  a  wife  has  authority 
to  appoint  her  husband  as  her  agent  with  respect  to  a  particular  matter  or 
business,  she  is  subject,  to  the  same  extent  as  any  other  person,  to  the  prin- 
ciples of  law  in  relation  to  agency  by  estoppel.  If  by  her  conduct  she  holds  him 
out  as  her  agent  or  allows  him  to  act  as  such,  she  will  be  bound  by  his  acta 
within  the  scope  of  his  apparent  authority,  whether  there  was  any  actual  author- 
ity or  not."' 

Ratification. — A  wife,  in  so  far  as  she  has  the  capacity  to  authorize  her 
husband  to  act  as  her  agent,  may  expressly  or  impliedly  ratif}',  and  thereby  render 
binding,  contracts  made  or  other  acts  done  by  her  husband  on  her  behalf  without 
authority.*" 

§  8.  Agency  of  wife  for  husband.  In  general. — It  is  well  settled  that  a  mar- 
ried woman  is  competent  to  act  as  agent  for  another,  even  though  her  common-law 
disabilities  have  not  been  removed,  so  that  she  could  not  contract  for  herself  in  the 
matter,  for  persons  who  are  not  sui  juris  may  act  as  agents  and  there  is  nothing  in 
the  marriage  relation  to  prevent  a  wife  from  acting  as  the  agent  of  her  husband. 
The  present  consideration  is  appointment  of  a  mfe  as  the  agent  of  her  husband, 
and  the  circumstances  under  which  such  an  agency  will  be  implied.  If  a  husband 
allows  his  wife  to  purchase  goods  on  his  credit,  or  otherwise  holds  her  out  as  hav- 
ing authority,  and  then  separates  from  her  and  makes  her  an  adequate  allowance, 
and  she  afterwards  continues  to  purchase  on  his  credit  as  before,  he  will  be  estopped 
to  deny  her  authority  as  against  tradesmen  who  supply  her  in  reliance  on  her  ap- 
parent authority  and  without  notice  of  the  change  of  circumstances.*^     The  fact 


38.  Rowell  V.  Klein.  44  Ind.  290;  Louis- 
ville Coffin  Co.  V.  Stokes.  78  Ala.  372;  Eystra 
V.  Capelle,  61  Mo.  578;  McLaren  v.  Hall,  26 
Iowa,  2&7;  Sanford  v.  Pollock,  105  N.  Y.  450; 
Kansas  City  Planing  Mill  Co.  v.  Brundage, 
25  Mo.  App.  268;  Carthage  Marble  &  W.  L. 
Co.  V.  Bauinan,  44  Mo.  App.  386,  392;  Thomp- 
son V.  Kehrmann,  60  Mo.  App.  488;  Mead 
V.  Spalding,  94  Mo.  43;  Farley  v.  Stroeh,  68 
Mo.  App.  85;  Lane  v.  Loekridge,  17  Ky.  L.  R. 
1082,  33  S.  W.  730.  See  Long  v.  Martin,  71 
Mo.  App.  569,  where  the  authority  of  the 
husband  to  act  as  the  agent  of  his  wife  was 
shown  by  the  weight  of  the  testimony.  It 
was  held  sufficient  to  establish  such  author- 
ity. Authority  on  the  part  of  a  liusband 
to  declare  that  his  wife  is  his  partner  in 
business  cannot  be  implied  from  his  author- 
ity to  attend  to  lier  business  generally. 
First  Nat.  Bank  of  Tuscaloosa  v.  Leland, 
122  Ala.   289. 

Where  the  husband  has  contracted  in  his 
own  name  for  Improvements  on  the  wife's 
land,  it  has  been  held  that  the  evidence  to 
establish  his  agency,  in  the  face  of  his  ex- 
press contract,  must  be  so  clear,  cogent,  and 
persuasive  as  to  leave  no  reasonable  doubt 
of  the  agency  in  the  mind  of  the  trier  of 
facts.  Carthage  Marble  &  W.  L.  Co.  v. 
Bauman,  44  Mo.  App.  386,  392;  Thompson  v. 
Kehrmann,  60  Mo.  App.  488;  Farley  v.  Stroeh, 
68  Mo.  App.  85. 

39.  American  Mortg.  Co.  v.  Owens,  64  F. 
249;  First  Nat.  Bank  of  Montgomery  v.  Nel- 
son, 106  Ala.  535;  Santa  Cruz  Rock  Pave- 
ment Co.  V.  Lyons,  133  Cal.  114;  Bull  v. 
Coe,  77  Cal.  64,  11  Am.  St.  Rep.  236;  Parker 
V.    Freeman,    11    Colo.    576;    Foster   v.   Jones, 


78  Ga.  150;  Richards  v.  John  Spry  Lumber 
Co.,  169  111.  238;  McNichols  v.  Kettner,  22 
111.  App.  493;  Anderson  v.  Armstead,  69  111. 
452;  Maxcy  Mfg.  Co.  v.  Burnham,  89  Mo.  638, 
56  Am.  St.  Rep.  436;  Arnold  v.  Spurr,  130 
Mass.  347;  Bodine  v.  Killeen.  53  N.  T.  93; 
Bankard  v.  Shaw,  199  Pa.  623;  McManus- V. 
Laughlin,  186  Pa.  498;  Brown  v.  Thomson, 
31  S.  C.  436,  17  Am.  St.  Rep.  40;  City  Bldg.  & 
Loan  Ass'n  v.  Jones,  32  S.  C.  308;  Whitaker 
v.  Lee  (Tenn.)  57  S.  W.  348;  Anderson  v. 
Waco  State  Bank,  92  Tex.  506;  Allen  v.  Gar- 
rison, 92  Tex.  546;  Horr  v.  Hollls,  20  Wash. 
424;  Curtis  v.  Janzen,  7  Wash.  58;  Lavassar 
V.  Washburno,  60  Wis.  200.  And  see  Bank 
of  Ravenna  v.  Dobbins,  96  Mo.  App.  693. 
Where  a  married  woman  owning  a  herd  of 
cattle  intrusted  her  husband  with  the  entire 
management  and  control  of  the  same,  and 
allowed  him  to  conduct  the  business  and 
make  sales  of  cattle,  it  was  held  that  she 
was  bound  by  a  sale  made  by  a  herder  under 
authority  from  the  husband.  Parker  v. 
Freeman,  11  Colo.  676.  Where  a  wife  Joins 
with  her  husband  in  selling  and  conveying 
land,  understanding  the  terms  of  the  con- 
tract, and  then  leaves  the  office,  supposing 
that  her  husband  will  receive  the  considera- 
tion, and  he  does  receive  it,  she  cannot  avoid 
the  agreement  on  the  ground  that  she  did 
not  receive  a  consideration.  Downing  v. 
Lewis,   59  Neb.  38. 

40.  Hoene  v.  Pollak,  118  Ala.  617,  72  Am. 
St.  Rep.   189. 

41.  Wallls  v.  Biddiok,  22  Wkly.  Rep.  76; 
Cany  v.  Patton,  2  Ashm.  (Pa.)  145;  Anthony 
v.  Phillips,  17  R.  I.  188;  Anon.,  21  Misc.  (N. 
T.)    666;   Raymond   v.   Cowdrey,   19  Misc.    (N. 
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that  a  husband  is  insane  and  confined  in  an  asylum  gives  his  wife  no  implied  au- 
thority to  bind  him  by  contract,  except  for  necessaries.*'' 

§  9.  Agency  of  wife  ordinarily  requires  appointment  iy  or  assent  of  husband. 
— As  shall  be  hereafter  seen,  where  a  husband  wrongfully  neglects  to  supply  his 
wife  and  children  with  necessaries,  the  wife  has  implied  authority,  even  without 
his  assent,  to  bind  him  to  pay  for  necessaries,  purchased  by'  her  on  his  credit. 
And  where  husband  and  wife  are  living  together,  authority  to  act  as  his  agent  in 
matters  pertaining  to  the  ordinary  affairs  of  the  household  will  be  implied  or 
presumed  in  the  absence  of  proof  to  the  contrary.  In  other  matters,  however,  the 
general  rule  is  that  a  wife  has  no  authority  to  act  as  agent  for  her  husband  with- 
out his  assent,  evidenced  either  by  an  express  appointment  by  him  or  by  his 
conduct.  No  authority  can  be  implied  merely  from  the  fact  of  their  relation  as 
husband  and  wife.*'  Thus  a  wife  has  no  authority,  merely  by  virtue  of  the  mar- 
riage relation,  to  sign  contracts  generally  on  behalf  of  her  husband,**  or  to  bind 
lum  by  borrowing  money,  even  though  it  is  borrowed  to  purchase  necessaries,*'' 
accepting  a  deposit  of  money,*'  to  receive  payments  on  debts  due  to  her  hus- 
band,*' to  receive  a  delivery  of  property  from  a  bailee,*^  to  sell,  exchange,  or 
otherwise  dispose  of  her  husband's  property,**  pay  his  debts,""  or  grant  an  ease- 
ment or  license  with  respect  to  his  property;"^  to  rescind,  release,  or  modify  con- 
tracts made  by  the  husband.^*  A  vrife  has  no  authority  to  bind  the  husband  by  con- 
tracts, or  to  dispose  of  his  property,  merely  because  of  his  absence,  even  though  he 
may  have  deserted  her,°'  or  because  of  his  incapacity  to  attend  to  business  by  rea- 


Y.)  34;  Hartjen  v.  Euebsamen,  19  Misc.  (N. 
T.)  149. 

43.  Richardson  v.  Du  Bois,  L.  E.  5  Q.  B. 
51;  ChappeU  v.  Nunn,  41  Law  T.   (N.  S.)   287. 

43.  Freestone  v.  Butcher,  9  Car.  &  P.  043; 
Debenbam  v.  MeHon,  6  App.  Cas.  24;  Phil- 
lipson  V.  Hayter,  L.  R.  6  C.  P.  41;  Atkins  v. 
Curwood,    7   Car.   &   P.   756;   Manby  v.    Scott, 

1  Mod.  125;  Krebs  v.  O'Grady,  23  Ala.  726, 
58  Am.  Dec.  312;  Colby  v.  Thompson  (Colo. 
App.)  64  P.  1053;  Benjamin  v.  Benjamin, 
16  Conn.  347,  39  Am.  Dec.  384;  Brown  v. 
Woodward,  75  Conn.  254;  Black  v.  Clem- 
ents, 2  Pen.  (Del.)  499;  Phillips  v.  San- 
chez, 35  Fla.  187;  Compton  v.  Bates,  10  111. 
App.  78;  Jones  v.  Wocher,  90  Ky.  230;  Jones 
V.  Gutman,  88  Md.  356;  Bergh  v.  Warner, 
47  Minn.  250,  28  Am.  St.  Rep.  362;  Tuttle 
V.  Hoag,  46  Mo.  38,  2  Am.  Rep.  481;  Cham- 
berlain V.  Davis,  33  N.  H.  121;  Beckwith  v. 
Baxter,  3   N.  H.  67;  Berwick  v.  Dusenburry. 

2  Daly  (N.  T.)  107;  Goodwin  v.  Kelly,  42 
Barb.    (N.   T.)    194;    Mackinley  v.    McGregor, 

3  Whart.  (Pa.)  369,  31  Am.  Dec.  622;  Segel- 
baum  V.  Bnsminger,  117  Pa.  248,  2  Am.  St. 
Rep.  662;  National  Fire  Ins.  Co.  v.  Wagley 
(Tex.  Civ.  App.)  68  S.  W.  819;  Western  Un- 
ion Tel.  Co.  V.  Moseley,  28  Tex.  Civ.  App. 
562;  Meader  v.  Page,  39  Vt.  306;  Sanborn  v. 
Cole,  63  Vt.  590. 

44.  Manby  v.  Scott,  1  Mod.  125;  Shaw  v. 
Emery,  38  Me.  484;  Bates  v.  Bnrlght,  42  Me. 
118. 

45.  Knox  V.  Bushel!,  3  C.  B.  (N.  S.)  334; 
Brown  v.  Woodward,  75  Conn.  254;  Gilbert's 
Ex'r  V.  Plant,  18  Ind.  309;  Skinner  v.  Tirrell, 
159  Mass.  474,  38  Am.  St.  Rep.  447;  Schwar- 
ting  V.  Bisland,  4  Misc.  (N.  T.)  534;  Ander- 
son T.  CuUen,  16  Daly  (N.  T.)  15;  Walker 
V.  Simpson,  7  Watts  &  S.  (Pa.)  88,  42  Am. 
Deo.  216;  Marshall  v.  Perkins,  20  R.  I.  34. 
78  Am.  St.  Rep.  341;  Meader  v.  Page,  39 
Vt.  306. 


40.     Gilbert's  Ex'r  v.   Plant,  18   Ind.    308. 

47.  Offley  v.  Clay,  2  Man.  &  G.  172;  Husche 
V.  Sass,  67  111.  App.  245;  Thrasher  v.  Tut- 
tle, 22  Me.  335;  Allen -v.  Williamsburgh  Sav. 
Bank,  2  Abb.  N.  C.  (N.  T.)  342,  69  N.  T. 
314;  Walker  v.  Simpson,  7  Watts  &  S.  (Pa.) 
83,  42  Am.  Dec.  216.  See.  also,  Cheney  v. 
Pierce,    38    Vt.    515. 

48.  Kowing  v.  Manly,   49  N.   T.  192. 

40.  Alexander  v.  Miller,  16  Pa.  216;  Dres- 
el  V.  Jordan,  104  Mass.  407;  Wheeler  &  W. 
Mfg.  Co.  V.  Morgan,  29  Kan.  519;  Edwards 
V.  Tyler,  141  111.  454;  Brown  v.  Hannibal  & 
St.  J.  R.  Co.,  33  Mo.  309;  Ness  v.  Singer  Mfg. 
Co.,  68  Minn.  237;  Presnall  v.  McLeary  (Tex. 
Civ.  App.)  60  S.  W.  1066;  Dunnahoe  v.  Wil- 
liams, 24  Ark.  264.  It  was  held,  however, 
in  a  Vermont  case,  that  the  wife  has  a  legal 
right  to  make  reasonable  and  moderate  gifts 
of  her  husband's  property  and  clothing  to 
a  relative,  by  way  of  charity,  and  that  he 
cannot  annul  the  gift  by  compelling  its  re- 
turn, or  by  changing  it  into  a  debt  against 
the  donee.     Spencer  v.  Storrs,   38  Vt.   156. 

50.  Butts  v.  Newton,  29  Wis.  632.  The 
fact  that  a  wife  Is  authorized  to  sell  her 
husband's  property  gives  her  no  authority 
to  transfer  the  same  in  payment  of  his 
debt.     Id. 

51.  Nelson  v.   Garey,    114   Mass.    418. 

53.  Goodrich  V.  Tracy,  43  Vt.  314,  5  Am. 
Rep.  281;  Vaught  v.  Wellborn,  16  Ala.  377; 
Kellogg  V.  Robinson,  32  Conn.  336.  And 
see  Gray  v.  Otis,  11  Vt.   628. 

53.  Benjamin  v.  Benjamin,  15  Conn.  347. 
39  Am.  Deo.  384;  Krebs  v.  O'Grady,  23  Ala. 
726,  68  Am.  Dea  312;  Savage  v.  Davis,  18 
Wis.  608;  Butts  v.  Newton,  29  Wis.  632; 
Wheeler  &  W.  Mfg.  Co.  v.  Morgan,  29  Kan. 
519;  Richelieu  Wine  Co.  v.  Ragland,  43  111. 
App.  257.  But  the  wife  of  an  absent  debtor 
has  power  as  his  general  agent  to  bind  him 
by    her    consent    that    hay    attached    on    his 
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son  of  sickness  or  insanity,"*  unless  the  contracts  are  for  the  purchase  of  necessaries, 
or  the  property  is  disposed  of  for  the  purpose  of  procuring  necessaries,  as  will  be 
hereafter  explained. 

§  10.  Express  authority  of  wife  and  authority  implied  from  circumstances. — 
Agency  on  the  part  of  a  wife  to  act  for  her  husband  may  be  created  by  a  formal  power 
of  attorney  or  other  express  authority,  verbal  or  in  writing."*"  And  there  may  be  cir- 
cumstances under  which  authority  in  fact  will  be  implied.  As  in  the  case  of 
agency  between  other  persons,  her  authority  may  be  implied  from  circumstances, 
or  he  may  be  estopped  to  deny  her  authority  by  having  allowed  her  to  act  for  him 
m  the  particular  transaction  or  in  similar  previous  dealings,  or  otherwise  clothed 
her  with  apparent  authority."*  When  the  husband  is  absent  from  home,  and 
his  property  is  left  ia  charge  of  the  wife,  there  is  an  implied  agency  on  her  part 
to  exercise  the  usual  and  ordinary  control  and  protection  over  the  property  thus 
left  in  her  possession,  unless  the  presumption  of  this  authority  is  rebutted  by 
proof  that  he  had  constituted  another  his  agent  for  that  purpose."^  If  a  hus- 
band authorizes  or  allows  his  wife  to  act  as  his  agent  in  particular  matters,  and 
thus  holds  her  out  as  having  authority,  a  private  agreement  or  understanding  be- 
tween him  and  his  wife  revoking  her  authority,  will  have  no  effect  as  against 
third  persons  afterwards  dealing  with  her  iu  good  faith  and  without  notice  of 
the  revocation."*  "If  a  tradesman  has  had  dealings  with  the  wife  upon  the 
credit  of  the  husband,  and  the  husband  has  paid  him  without  demurrer  in  respect 
of  such  dealings,  the  tradesman  has  the  right  to  assume,  in  the  absence  of  notice 
to  the  contrary,  that  the  authority  of  the  wife  which  the  husband  has  recognized 
continues.  The  husband's  quiescence  is  in  such  cases  tantamount  to  acquiescence, 
and  forbids  his  denying  an  authority  which  his  own  conduct  has  invited  the 
tradesman  to  assume.""'     The  burden  of  proving  the  wife's  agency  for  her  hus- 


farm  may  be  fed  to  his  cattle,  also  attached 
where  he  has  left  her  at  home  on  the  farm 
with  several  minor  children,  giving  no  oth- 
er person  charge  of  his  affairs,  and  has 
been  absent  several  months  before  the  at- 
tachment. Felker  v.  Emerson,  16  Vt.  653, 
42  Am.  Dec.  532.  Temporary  absence  of  a 
husband  gives  his  wife  no  Implied  author- 
ity to  hire  out  his  horse  left  In  her  care. 
Savage  v.  Davis,  18  Wis.  608.  Compare, 
however.  Church  v.  Landers,  10  Wend.  (N. 
T.)    79. 

54.  Alexander  v.  Miller,  16  Pa.  215;  Saw- 
yer V.    Cutting,   23  Vt.   486. 

65.  Goodrich'  V.  Tracy,  43  Vt.  314,  5  Am. 
Rep.  281;  Goodwin  v.  Kelly,  42  Barb.  (N. 
T.)    194. 

66.  Eneland:  PhllUpson  v.Hayter,  L.  R. 
6  C.  P.  38;  Fllmer  v.  Lynn,  4  Nev.  &  M. 
559;  PUmmer  v.  Sells,  3  Nev.  &  M.  422; 
Ryan  v.  Sams,  12  Q.  B.  460  (although  they 
are  not  married  If  they  live  together  as 
man  and  wife) ;  Debenham  v.  Mellon,  6  App. 
Cas.    24;    Stevenson  v.  Hardie,    2  W.   Bl.   872. 

California:  Heney  v.  Sargent,  54  Cal. 
396. 

Coimectlcat:  Benjamin  v.  Benjamin,  16 
Conn.  347,  39  Am.  Dec.  384. 

Florida:    Phillips  v.  Sanchez,  35  Pla.  187. 

Illinois:  Hudson  V.  Sholem,  66  111.  App. 
61;  Compton  v.  Bates,  10  111.  App.  78;  Stotts 
V.   Bates,   73  111.  App.    640. 

Indiana:  Mlckelberry  V.  Harvey,  58  Ind. 
523;    Watts    v.   MofEett,   12    Ind.    App.    399. 

Kentnckri     Jones  v.  Wocher,   90   Ky.    230. 

L,onlslana:  Cousins  V.  Kelsey,  33  La.  Ann. 
880. 


Maryland:      Jones  V.    Gutman,    88    Md.    366. 

Michigan:      Harris    v.    Smith,    79    Mich.    64. 

Mlssonrl:  Tuttle  v.  Hoag,  46  Mo.  38,  2  Am. 
Rep.  481;  Sauter  v.  Sorutchfleld,  28  Mo.  App. 
155. 

New  Jersey:  Gullck  V.  Grover,  33  N.  J. 
Law,    463. 

New  Tork:  Howe  v.  Pinnegan,  61  App. 
Dlv.  610;  Penner  v.  Lewis,  10  Johns.  38; 
Gates  V.  Brower,  9  N.  T.  206,  69  Am.  Dec. 
530. 

Nortli  Carolina:  Sibley  v.  Gilmer,  124  N. 
C.  631;  Cox  V.  Hoffman,  20  N.  C.  (3  Dev. 
&  B.)    319. 

Oregon:      Snell   v.    Stone,    23    Or.    327. 

Rhode  Island:  Anthony  v.  Phillips,  17  R. 
I.    188. 

Vermont:  Gilman  V.  Andrus,  2S  Vt.  241, 
67   Am.    Dec.    713. 

57.  Krebs  v.  O'Grady,  23  Ala.  726,  68 
Am.  Dec.  312;  Benjamin  v.  Benjamin,  15 
Conn.  347,  39  Am.  Deo.  384;  Rotch  v.  Miles, 
2  Conn.  638;  Casteel  v.  Casteel,  8  Blackf. 
(Ind.)  240,  44  Am.  Dec.  763;  Buford  v.  Speed, 
11  Bush  (Ky.)  338;  Church  v.  Landers,  19 
Wend.  (N.  T.)  79;  Spencer  v.  Tlsue,  Add. 
(Pa.)  316;  Stall  v.  Meek,  70  Pa.  181;  Can- 
trell  V.  Colwell,  3  Head  (Tenn.)  471;  Mc- 
Afee v.  Robertson,  41  Tex.  355;  Sawyer  v. 
Cutting,  23  Vt.  486;  Chunot  v.  Larson,  43 
Wis.    639. 

68.  Debenham  v.  Mellon,  6  Q.  B.  Dlv. 
403,  6  App.  Caa.  32;  Watts  v.  Moftett,  12 
Ind.  App.  399;  Anthony  v.  Phillips,  17  R. 
I.  188;  Snell  v.  Stone,  23  Or.  327;  Sibley  T. 
Gilmer,    124  N.   C.    631. 
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band  is  on  the  person  relying  upon  the  alleged  authority/"  and  the  question 
whether  or  not  there  was  such  an  agency  is  one  of  fact  for  the  jury.°^ 

§  11.  Married  woman  doing  business  in  her  own  name. — At  common  law,  if  a 
married  woman  carries  on  a  business  in  her  own  name  with  her  husband's  consent, 
it  is  considered  that  the  business  is  his  and  the  wife  his  agent,  and  he  is  pre- 
sumptively bound  by  her  contracts  in  reference  thereto,^^  unless  it  appears  that 
the  credit  was  given  exclusively  to  her."^  But  in  most  jurisdictions  this  doctrine 
has  been  changed  by  statute,  so  that  a  husband  is  not  liable  for  debts  contracted 
by  his  wife  in  carrying  on  a  business  on  her  own  account,"*  unless  contracted 
upon  his  credit,  with  his  knowledge  and  consent.""  In  some  Jurisdictions  in 
order  that  the  husband  may  be  relieved  from  liability  on  contracts  in  relation  to 
her  separate  business,  it  is  required  that  a  certificate  shall  be  filed,  setting  forth 
the  name  of  her  husband,  the  nature  of  the  business  proposed  to  be  done,  and 
the  place  where  it  is  to  be  done."" 

§  12.  Implied  agency  of  wife  in  matters  pertaining  to  the  household. — ^In  the 
absence  of  evidence  to  the  contrary,  if  husband  and  wife  are  living  together  and 
maintaining  a  home,  or  if  they  are  living  under  the  same  roof,  although  they 
may  be  living  separate,"  it  is  presumed  that  the  management  of  the  ordinary 
domestic  afEairs  of  the  household  is  intrusted  to  the  wife,  and  she  has  implied 
authority  to  purchase  on  his  credit,  such  provisions,  clothing,  and  other  articles, 
as  may  be  necessary  or  suitable  for  the  family,  taking  into  consideration  their 
style  of  living  sanctioned  by  him.°^     And  in  like  manner,  the  husband  is  bound. 


59.  Debenhani  v.  MeUon,  5  Q.  B.  Dlv.  403, 
6    App.    Gas.    24. 

60.  PhiUips  V.  Sanchez,  35  Fla.  187; 
Compton   V.    Bates,    10   111.    App.    78. 

61.  Debenham  v.  Mellon,  6  App.  Gas.  31; 
Lane  v.  Ironmonger,  13  Mees.  &  W.  368; 
Reld  V.  Teakle,  13  C.  B.  627;  Freestone  v. 
Butcher,  9  Gar.  &  P.  643;  Phillips  v.  San- 
chez, 35  Pla.  187;  Casteel  v.  Gasteel,  8  Blackf. 
(Ind.)  240,  44  Am.  Dee.  763;  Jones  v.  "Wocher, 
90  Ky.  230;  Roberts  v.  Hartford,  86  Me.  460; 
Jones  V.  Gutman,  88  Md.  355;  Hart  v.  Young, 
1    Lans.    (N.    T.)    417. 

62.  Phillipson  v.  Hayter,  L..  R.  6  C.  P.  38; 
Petty  V.  Anderson,  3  Bing.  170;  Godfrey  v. 
Brooks,  5  Har.  (Del.)  396;  Jenkins  v.  Flinn, 
37  Ind.  352;  Jones  v.  Wocher,  90  Ky.  230; 
Knowles  v.  Hull,  99  Mass.  562;  Curtis  v. 
Engel,  2  Sandf.  Ch.  (N.  T.)  287;  Cropsey 
V.  McKinney,  30  Barb.  (N.  T.)  47;  Boas  v. 
Malone,  140  Pa.  572;  Mackinley  V.  McGregor, 
3  Whart.  (Pa.)  369,  31  Am.  Dec.  522;  Poulds 
V.  Curtelett,  21  TT.  G.  C.  P.  368;  Halpenny 
V.  Pennock,  33  U.  C.  Q.  B.  229.  See,  also, 
Palen  v.  Lent,  5  Bosw.  (N.  T.)  713;  Rotch 
V.  Miles,  2  Conn.   638. 

63.  Bentley  v.  Griffin,  6  Taunt,  356;  Ex 
parte  Shepherd,  10  Ch.  Div.  573;  Jenkins 
V.  Flinn,  37  Ind.  352;  Weisker  v.  Lowenthal, 
31  Md.  413;  Tuttle  v.  Hoag,  46  Mo.  42,  2 
Am.  Rep.  481;  Swett  v.  Penrice,  24  Miss. 
416;  Mackinley  v.  McGregor,  3  Whart.  (Pa.) 
369,  31  Am.  Dec.  522;  Noble  v.  Kreuzkamp, 
111  Pa.  68;  Thompson  v.  Hibberd,  14  Phila. 
(Pa.)  190;  Moses  v.  Pogartie,  2  Hill,  Law 
(S.  C.)  335;  Hoppek  v.  Hartby,  7  Baxt. 
(Tenn.)  411.  Compare  Krouskop  v.  Shontz, 
51  Wis.  204,  37  Am.  Rep.  817;  Carreau  v. 
Chapotel     45   La.  Ann.    850. 

64.  See  Laws  N.  T.  1896,  o.  272,  S  25 
(former  provision  Laws  1860,  c.  90,  §  8); 
Gillies    V.    Lent,    2    Abb.    Pr.    (N.    S.;    N.    T.) 
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456;  Trieber  v.  Stover,  30  Ark.  727;  Haight 
V.  McVeagh,  69  111.  624;  Jaycox  v.  Wing, 
66  111.  182;  Colby  v.  Lamson,  39  Me.  119; 
Oxnard  v.  Swanton,  39  Me.  125;  Dunbar 
V.  Meyer,  43  Miss.   679. 

65.  Oxnard  v.   Swanton,   39  Me.  125. 

66.  Mass.  St.  1862,  c.  198.  As  to  the  con- 
struction and  effect  of  this  statute,  see 
Knowles  v.  Hull,  99  Mass.  562;  Feran  v. 
Rudolphsen,  106  Mass.  471;  Ridley  v.  Knox, 
138  Mass.  83;  Browning  v.  Carson,  163  Mass. 
255.  Under  this  statute,  it  Is  held  that  if 
neither  of  them  has  filed  the  certificate  as 
provided,  the  husband  will  be  liable  upon 
a  contract  made  by  his  wife  In  the  prose- 
cution of  business  on  her  separate  account, 
whether  or  not  the  person  contracting  with 
the  "wife  did  so  upon  her  sole,  and  exclusive 
credit.  Feran  v.  Rudolphsen,  supra.  But 
this  statute  does  not  apply  to  a  husband 
domiciled  In  another  state,  whose  wife  does 
business  In  Massachusetts.  Hill  v.  Wright, 
129  Mass.   296. 

67.  Harrison  v.  Grady,  12  Jur.  (N.  S.) 
140.  And  see  Hentze  v.  MarjenhofC,  42  S. 
C.    427. 

68.  Bngland:  Debenham  v.  Mellon,  6 
App.  Gas.  24;  Phillipson  v.  Hayter,  L.  R.  6 
C.  P.  38;  Etherington  v.  Parrot,  1  Salk.  118; 
Bmmett  v.  Norton,  8  Car.  &  P.  506;  Clifford 
V.  Laton,  3  Gar.  &  P.  15;  Freestone  v. 
Butcher,  9  Gar.  &  P.  643;  Harrison  v.  Grady, 
12    Jur.    (N.    S.)    140. 

Alabama:  Hughes  v.  Chadwlck,  6  Ala. 
651. 

Colorado:  Hardenbrook  v.  Harrison,  11 
Colo.   9. 

Connectlcnt:  Benjamin  V.  Benjamin,  16 
Conn.    357,    39    Am.    Dec.    384. 

Illinois:  Compton  v.  Bates,  10  111.  App. 
78;   Gotta  v.   Clark,   78   111.    229;   Warrington 
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on  the  ground  of  agency,  by  the  declarations  of  the  wife  in  relation  to  the  ordi- 
nary affairs  of  the  household."'  It  would  seem'  clear,  however,  from  the  reason 
on  which  this  rule  is  based,  that  it  does  not  apply  where  husband  and  wife,  al- 
though they  may  cohabit,  do  not  maintain  a  house.'"'  But  the  common  law,  as  to 
the  agency  of  the  wife  binding  the  husband  in  ordinary  domestic  affairs  becomes 
unimportant  when  by  statute  both  husband  and  wife  are  made  responsible  for 
family  expenses.''^ 

The  implied  authority  of  the  wife  under  this  doctrine  extends  to  the  pur- 
chase of  such  articles  only  as  are  necessary  or  suitable  for  herself  and  the  family, 
taking  into  consideration  their  station  in  life  and  their  style  of  living.  It  does 
not  extend  to  the  purchase  of  articles  which  have  no  relation  to  the  household, 
or  are  unsuitable  to  the  husband's  style  of  living,  or  to  purchases  which  are  clearly 
extravagant  or  excessive.''''  A  wife  has  no  implied  authority  to  bind  her  husband 
by  a  purchase  of  jewelry  which  is  unsuitable  to  their  station  in  life,''  if,  indeed, 
she  has  implied  authority  to  purchase  jewelry  at  all  on  his  credit.'*  The  pre- 
sumption that  a  wife  has  authority  to  bind  her  husband  by  the  purchase  of  arti- 
cles for  domestic  use,  and  in  other  matters  pertaining  to  the  affairs  of  the  house- 
hold, is  a  presumption  of  fact  and  not  a  conclusive  presumption  of  law,  and  may 
be  rebutted  by  showing  that  there  was  no  authority  in  fact,"  provided,  of  course, 
the  husband  is  not  estopped  by  having  clothed  the  wife  with  apparent  authority. 
The  husband  is  certainly  not  liable  for  articles  purchased  by  his  wife  on  hia 


V.  Anable,  84  IH.  App.  593;  Hibler  v.  Thom- 
as,  99  111.  App.   355. 

Indiana:  Litson  v.  Brown,  26  Ind.  489; 
Watts  V.   Moffett,  12  Ind.  App.   399. 

Maine:  Furlong  v.  Hysom,  35  Me.  332; 
Baker  v.  Carter,  83  Me.  132,  23  Am.  St.  Rep. 
764. 

Mlnnesotai  Flynn  v.  Messenger,  28  Minn. 
208,  41  Am.  Rep.  279;  Wagner  v.  Nagel,  33 
Minn.  348;  Bergh  v.  Warner,  47  Minn.  250, 
28  Am.  St.  Rep.  362;  S.  E.  Olson  Co.  v. 
Toungqulst,   76   Minn.    26. 

MlBsonrl:  Sauter  v.  Scrutohfleld,  28  Mo. 
App.  150;  Steinhauser  v.  Spraul,  127  Mo. 
541. 

New  Hampshire:  Tebbets  v.  Hapgood,  34 
N.  H.    420. 

New  Jersey:  Vusler  v.  Cox,  53  N.  J.  Law, 
516. 

New  York:  Lindliolm  V.  Kane,  92  Hun, 
369;  MoCutchen  v.  MoGahay,  11  Johns.  281, 
6  Am.  Dec.  373;  Keller  v.  Phillips,  39  N.  T. 
351;   Cromwell  v.   Benjamin,   41   Barb.   558. 

Oblo;  McMillan  v.  Auerback,  7  Ohio  N. 
P.   376. 

Pennsylvania:  Moore  V.  Copley,  165  Pa. 
294,    44   Am.    St.   Rep.    664. 

Vermont:  Oilman  v.  An'drus,  28  Vt.  241, 
67  Am.   Dec.   713. 

Wisconsin:  Haberman  v.  Gasser,  104  Wis. 
98 

An  order  by  the  wife  to  a  third  party, 
in  whose  care  and  custody  her  husband  had 
left  their  vacant  residence,  directing  such 
party  to  allow  an  upholsterer  to  take  cur- 
tains and  furniture  therefrom  and  to  do 
work  therein  as  ordered  by  her,  is  within 
her  general  agency  to  act  for  him  in  all 
matters  connected  with  the  domestic  econ- 
omy of  the  house  and  family,  and  will  bind 
the  husband.  Tyler  v.  Mutual  District  Mes- 
senger  Co.,   17  App.  D.  C.   85. 

69.  Anon.,  1  Strange,  527.  See,  also,  An- 
derson  V.   Sanderson.   2   Starkie,   204;   Emer- 


son V.  Blonden,  1  Bsp.  142;  Casteel  v.  Cas- 
teel,  8  Blackf.  (Ind.)  240,  44  Am.  Deo.  763; 
Pickering  v.  Pickering,  6  N.  H.  120;  Cham- 
berlain V.   Davis,    33    N.    H.    122. 

70.  It  was  so  held  in  Debenham  v.  Mel- 
lon,  6   App.   Cas.   32. 

71.  Gaffleld    v.    Scott,    40   111.   App.    380. 
The    term    "expenses    of    the    family,"    as 

used  in  the  statute  (Rev.  St.  111.  1874,  c. 
68,  §  15.)  making  such  expenses  chargeable 
upon  the  property  of  both  husband  and  wife, 
is  not  synonymous  with  "necessaries,"  which 
may  be  personal  and  individual,  and  does 
not  include  an  article  which  in  no  way  con- 
duces to  the  welfare  of  the  family  gen- 
erally, although  at  times  it  is  used  or  dis- 
played in  the  family  by  the  one  for  whom 
it  was  purchased.  Hyman  v.  Harding,  162 
111.    357. 

72.  Debenham   v.    Mellon,    6   App.   Cas.    24;' 
Montague    v.    Benedict,    3    Barn.    &    C.    631; 
Harrison   v.   Grady,    13    Law   T.    (N.   S.)    369, 

12  Jur.    (N.    S.)    140;    Lane    v.    Ironmonger, 

13  Mees.  &  W.  368;  Philllpson,  v.  Hayter, 
L.  R.  6  C.  P.  38;  Freestone  v.  Butcher,  9 
Car.  &  P.  643;  Bergh  v.  Warner,  47  Minn. 
250,  28  Am.  St.  Rep.  362:  Eaynes  v.  Bennett, 
114  Mass.  424;  Cany  v.  Patton,  2  Ashm. 
(Pa.)    140. 

73.  Montague  v.  Benedict,  3  Barn.  &  C. 
631.  Diamond  earrings,  a  watch  for  the 
wife's  daughter  by  a  former  marriage  and 
not  a  member  of  the  husband's  family,  and 
a  chain  given  to  the  lover  of  a  servant,  are 
not  necessaries.  Otto  v.  Matthie,  70  111.  App. 
54.  And  see  Hyman  v.  Harding,  162  111. 
357. 

74.  See  Bergh  v.  Warner,  47  Minn.  250, 
28  Am.   St.   Rep.   362. 

75.  Etherington  v.  Parrot,  1  Salk.  118; 
Keller  v.  Phillips.  39  N.  Y.  351;  Cromwell 
V.  Benjamin,  41  Barb.  (N.  T.)  560;  Sauter 
V.    Scrutchfield,    28    Mo.   App.    155. 
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credit  contrary  to  his  prohibition^  if  the  person  dealing  with  her  had  notice  of 
the  prohibition,'"'  unless  the  articles  are  necessaries  and  he  has  neglected  his  duty 
to  provide  them,  as  will  be  hereafter  explained,  the  burden  of  proving  which  is  on 
the  person  furnishing  the  articles.  The  mere  fact  that  a  husband's  prohibition 
to  his  wife  to  deal  on  his  account  is  not  communicated  to  persons  with  whom  she 
subsequently  deals  does  not  render  the  husband  liable  to  such  persons.'^'  But  it  is 
otherwise  if  he  has  previously  permitted  her  to  purchase  goods  on  his  credit,  and 
tradesmen  deal  with  her  without  notice  that  her  authority  has  been  revoked." 
The  husband  is  not  liable,  in  the  absence  of  authority  in  fact,  and  in  the  absence 
of  elements  of  estoppel,  if  he  has  supplied  his  wife  with  all  necessary  and  suit- 
able articles,  or  with  sufficient  money  to  purchase  them."  Nor  can  the  husband 
be  held  personally  liable  for  necessaries  which  she  has  expressly  bought  on  her 
own  credit,  although  they  are  such  as  she  might  have  bought  on  his  credit,  and 
charged  him  with. 

§  13.  Wife's  implied  authority  to  procure  necessaries  on,  husband's  failure  to 
supply  them.  In  general. — To  the  rule  that  a  wife  is  not  the  agent  of  her  husban^ 
merely  by  virtue  of  the  marriage  relation,  so  as  to  have'  implied  authority  to 
bind  him  by  contract,  there  is  a  well  settled  exception  with  respect  to  the  purchase 
of  necessaries  in  ease  of  the  husband's  neglect  to  support  the  wife.  If  a  husband 
deserts  his  wife  or  turns  her  away  without  cause,  or  drives  her  away  by  his  ill- 
treatment  or  misconduct,  or  if,  although  they  may  be  living  separate  by  mutual 
consent  or  may  be  living  together,  he  fails  to  provide  her  with  necessaries  for 
herself  and  her  children  by  him,  she  has  implied  authority  to  procure  the  same  on 
his  credit,  and  to  bind  him  to  pay  for  them.  Her  agency  in  this  respect  is  said 
to  arise  from  necessity,  and  is  not  at  all  dependent  upon  the  husband's  consent. 
It  exists  even  though  he  may  forbid  her  to  purchase,  and  though  the  persons 
from  whom  she  purchases  may  know  of  his  waiit  of  consent,  because  of  the  fact 
that  a  husband  is  under  a  legal  duty  to  support  his  wife,  and  the  law  implies 
authority  on  the  part  of  the  wife,  and  imposes  liability  on  the  part  of  the  hus- 
band, by  reason  of  this  duty.^"    The  husband  cannot  escape  liability  under  such 


76.  Btherington  V.  Parrot,  1  Salk.  H8; 
Cromwell  v.  Benjamin,  41  Barb.  (N.  T.)  560; 
Keller  v.  Phillips,  39  N.  Y.  351;  Hibler  v. 
Thomas,  99  111.  App.  355;  Sauter  v.  Scrutch- 
fleld,  28  Mo.  App.  155.  A  wife's  authority 
to  order  goods  on  her  husband's  credit  Is 
not  affected  by  a  mere  complaint  on  his 
part  as  to  her  extravagance,  or  by  a  state- 
ment that  he  would  not  be  responsible  it 
It  should  be  continued.  There  must  have 
been  a  direct,  present,  positive,  absolute  pro- 
hibition. Morgan  v.  Chetwynd,  4  Post.  & 
P.   451. 

77.  Debenham  v.  Mellon,  6  App.  Cas.  31; 
Jolly  V.  Rees,  15  C.  B.  (N.  S.)  628;  Comp- 
ton   V.   Bates,    10   111.   App.   78. 

78.  Debenliam  v.  Mellon,  6  App.  Cas.  36; 
Jolly  v.  Rees,  15  C.  B.  (N.  S.)  628;  "Watts 
V.  MofCett,  12  Ind.  App.  399;  Wallis  v.  Bld- 
dick,  22  "Wkly.  Rep.  76;  Cothran  v.  Lee,  24 
Ala.   380. 

79.  Holt  v.  Brian,  4  Barn.  &  Aid.  252; 
Morgan  v.  Chetwynd,  4  Post.  &  P.  451; 
Montague  v.  Benedict,  3  Barn.  &  C.  631; 
Debenham  v.  Mellon,  6  App.  Cas.  24;  Sea- 
ton  V.  Benedict,  5  Bing.  28;  Reid  v.  Teakle, 
13  C.  B.  627;  Reneaux  v.  Teakle,  8  Exch. 
680;  Cromwell  v.  Benjamin,  41  Barb.  (N. 
T.>  558;  Bergh  v.  Warner,  47  Minn.  250,  28 
Am.  St.  Rep.  362;  Clark  v.  Cox,  84' Mich.  204; 

Sauter    v.     Scrutchfield,     28    Mo.  '  App.     155. 


Compare  Ruddock  v.  Marsh,  1  Hurl.  &  N. 
601,  where  it  was  held  that  the  husband 
was  liable  for  the  price  of  provisions  or- 
dered for  the  house  by  his  wife,  though  he 
had  supplied  his  wife  witli  sufficient  money 
to  keep  house,  wliere  the  person  supplying 
the  goods  had  no  notice   of  that  fact. 

SO.  Englnnd:  Eastland  v.  Burchell,  3  Q. 
B.  Dlv.  436;  Montague  v.  Benedict,  3  Barn. 
&  C.  63,6;  Atkins  v.  Curwood.  7  Car.  &  P. 
756;  Seaton  v.  Benedict,  5  Bing.  28;  John- 
ston V.  Sumner,  3  Hurl.  &  N.  261;  Deben- 
ham v.  Mellon,  6  App.  Cas.  31;  Deare  v. 
Soutten,  L.  R.  9  Bq.  151;  Emraett  v.  Norton, 
8  Car.   &  P.   506. 

Alabamat  Zeigler  v.  David,  23  Ala.  127; 
Pearson  v.  Darrington,  32  Ala.  228. 

California:  St.  Vincent's  Inst,  for  Insane 
V.    Davis,   129   Cal.   20. 

Connecticut:  Pierpont  v.  Wilson,  49  Conn. 
450;  Ahern  v.  Easterby,  42  Conn,  546  (where 
the   husband   was   In   prison). 

Delaware:  Kemp  v.  Downham,  5  Har. 
417;  Biddle  v.  Frazler,  3  Houst.   258. 

Florida:     Phillips   v.  Sanchez,    35    I<"Ia.    187. 

Georgia:  Mitchell  v.  Treanor,  11  Ga.  324, 
56    Am.    Dee'.    421. 

Illinois:  Seybold  V.  Morgan,  43  111.  App. 
39;  McClary  v.  Warner,  69  111.  App.  223; 
Ross  V.  Ross,  69  111.  569;  Wilcoxon  v.  Read, 
95    111.    App:    33;    Brinckerhoff   v.    Brlggs,    92 
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circmnstances  by  showing  that  he  gave  to  the  person  furnishing  the  necessaries 
notice  that  he  would  not  be  responsible.'^  And  if  he  refuses  to  permit  his  wife 
to  live  with  him,  he  cannot  relieve  himself  from  liability  for  her  maintenance  and 
support  by  showing  that  he  procured  board  and  lodging  for  her  with  a  person 
with  whom  she  refused  to  live,  as  where  she  is  thus  turned  away  she  may  procure 
necessaries  from  whomsoever  she  pleases,  so  long  as  the  place  selected  by  her  is  re- 
spectable and  the  expense  thereof  does  not  exceed  proper  limits,  considering  the 
husband's  financial  condition.'^ 

This  implied  authority  of  the  wife  to  bind  the  husband  for  necessaries  exists 
notwithstanding  the  fact  that  the  wife  has  a  separate  estate,  for  this  does  not  make 
it  any  the  less  the  duty  of  the  husband  to  support  her.''  In  some  decisions,  how- 
ever, it  is  held  that  if  the  wife  has  an  adequate  means  of  support,  or  receives  an 
adequate  maintenance  from  some  source,  she  cannot  procure  necessaries  on  the 
credit  of  her  husband  though  she  is  living  separate  from  him  for  a  justifiable 
cause,  and  he  neglects  to  support  her.'*  The  husband  is  liable  for  necessaries  so 
furnished  to  a  wife,  notwithstanding  statutes  giving  a  married  woman  the  capacity 
*o  contract  generally  or  in  reference  to  her  separate  estate,'"  unless  the  wife  in  fact 
*.ontracts  for  herself.    And  the  principle  applies  although  the  husband  is  a  minor, 


Xn.  Apt).  537;  Hlbler  v.  Thomas,  99  111.  App. 
36E. 

Indiana:  Watkins  v.  De  Armond,  89  Ind. 
553;  Eiler  v.  CruU,  99  Ind.  375;  Arnold  v. 
Brandt,   16   Ind.   App.   169. 

Iowa:  Tibbetts  v.  Wadden,  94  Iowa,  173; 
Descelles  v.  Kadmua,  8  Iowa,  51.  And  see 
Devendorf   v.   Emerson,    66   Iowa,    698. 

Kentucky:  Billing  v.  Pllcher,  7  B.  Men. 
458,   46  Am.  Dec.   523. 

M  assachnsetts :  Benjamin  v.  Dockham, 
134  Mass.  418;  Eames  v.  Sweetser,  101  Mass. 
78;  Presoott  v.  "Webster,  175  Mass.  316; 
Raynes  v.  Bennett,  114  Mass.  428;  Cart- 
wright  V.  Bate,  1  Allen,  514,  79  Am.  Deo. 
759;  Hall  v.  Weir,  1  Allen,  261;  Mayhew  v. 
Thayer,  8  Gray,  172. 

Minnesota:  Bergh  .v.  "Warner,  47  Minn. 
250,  28  Am.  St.  Rep.  362;  Oltman  v.  Tost, 
62  Minn.  261;  Kirk  v.  Chinstrand,  85  Minn. 
108;  S.  B.  Olson  Co.  v.  Toungqulst,  76  Minn. 
26. 

Mississippi:     Bast  V.  King,  77  Miss.   738. 

Missonrl:  Sauter  v.  Scrutohfleld,  28  Mo. 
App.  150;  MoKinney  v.  Guhman,  38  Mo.  App. 
344;   Reed  v.   Crissey,   63  Mo.  App.  185. 

Nebraska:  Belknap  v.  Stewart,  38  Neb. 
304,  41  Am.  St.  Rep.  729. 

Netr  Hampshire:  Ferren  v.  Moore,  59  N. 
H.  106;  Allen  v.  Aldrich,  29  N.  H.  63;  Rum- 
ney  v.  Keyes,  7  N.  H.  571;  Morrison  v.  Holt, 
42  N.  H.  478,  80  Am.  Dec.  120;  Ott  v.  Hentall, 
70  N.   H.   231. 

Tievr  Jersey:  "Vusler  v.  Cox,  63  N.  J.  Daw^, 
516;   Snover  v.   Blair,   25  N.  J.  Law,   94. 

New  York:  Baker  v.  Barney,  8  Johns.  72. 
5  Am.  Dec.  326;  Lockwood  v.  Thomas,  12 
Johns.  248;  Cromwell  v.  Benjamin,  41  Barb. 
558;  Comstook  v.  Green,  88  Hun,  64;  Ray- 
mond V.  Cowdrey,  19  Misc.  34;  Hardy  v. 
Eagle,   23  Misc.   441. 

Pennsylvania:  Cany  v.  Patton,  2  Ashm. 
140;  Hultz  V.  Glbbs,  66  Pa.  S60;  Llewellyn 
V.  Levy,  163  Pa.  647;  Moore  v.  Copley,  165 
Pa.    294,   44  Am.  St.   Rep.   664. 

Rhode  Island:  Anthony  v.  Phillips,  17  R. 
I.    188. 

Sonth  Carolina:  Clement  V.  Mattison,  3 
Rich.  Law,   93. 


Texaat     Black  v.   Bryan,  18  Tex.   453. 

"Vermont:  Roberts  v.  Kelley,  51  Yt.  97; 
Frost   V.    "Willis,    13    "Vt.    202. 

Canada:  Tait  v.  Lindsay,  12  U.  C.  C.  P. 
414;   GriiHth   v.   Paterson,    20  Grant   Ch.    615. 

81.  Harris  v.  Morris,  4  Esp.  41;  Pier- 
pont  V.  "Wilson,  49  Conn.  450;  Sykes  v.  Hal- 
stead,  1  Sandf.  (N.  T.)  483;  "Watkins  v.  De 
Armond.  89  Ind.  653;  Morrison  v.  Holt,  42 
N.  H.  478,  80  Am.  Dec.  120,  and  other  cases 
cited   in   the  note  preceding. 

82.  Kirk  v.  Chinstrand,  85  Minn.  108; 
Waxmuth  v.  McDonald,   96  111.  App.    242. 

83.  Ewers  v.  Hutton,  3  Esp.  266;  Ott  v. 
Hentall,  70  N.  H.  231;  Callahan  v.  Patter- 
son, 4  Tex.  61,  51  Am.  Dec.  712;  Rushing 
V.  Clancy,  92  Ga.  769;  Poole  v.  People,  24 
Colo.  510;  Prescott  v.  "Webster,  175  Mass. 
316. 

84.  Hunt  V.  Hayes,  64  Vt.  89,  S3  Am.  St. 
Rep.  917;  Liddlow  v.  "Wilmot,  2  Stark.  86; 
"War  V.  Huntly,  1  Salk.  118;  Johnston  v. 
Sumner,  3  Hurl.  &  N.  261;  Clifford  v.  Laton, 
3 -Car.  &  P.  15;  Dixon  v.  Hurrell,  8  Car.  & 
P.  717;  Bazeley  v.  Forder,  9  Best  &  S.  599; 
Litson  V.  Brown,  26  Ind.  489;  Arnold  v. 
Brandt,  16  Ind.  App.  171;  Archibald  v.  Flynn, 
32  U.  C.  Q.  B.  523;  Fredd  v.  Eves,  4  Har. 
(Del.)  385.  But  a  precarious  income  is  not 
sufficient,  Thompson  v.  Hervey,  4  Burrow, 
2177.  And  see  Lockwood  v.  Thomas,  12 
Johns.  (N.  T.)  248;  Anderson  v.  McLeod,  2 
P.  E.  Island  Rep.  142.  "In  this  connection 
it  is  worthy  of  remark,  if  the  husband's  lia- 
bility when  he  turns  his  wife  away  is  put 
upon  the  ground  of  agency  arising  from 
necessity,  as  many  of  the  cases  do  put  it. 
it  logically  follows  that  when  there  is  no 
necessity  there  can  be  no  agency,  for  ces- 
sante  ratione  legis,  cessat  ipse  lex;  and  there 
can  be  no  necessity  when  the  wife  has 
means  of  her  own  with  which  she  can  sup- 
ply herself."     Hunt  v.  Hayes,  supra. 

85.  Graham  v.  Schleimer,  28  Misc.  (N.  T.) 
535;  "Wilson  v.  Herbert,  41  N.  J.  Law,  454, 
32  Am.  Rep.  243;  Dunbar  v.  Meyer,  43  Miss. 
684;  Cook  v.  Ligon,  54  Miss.  368;  Ott  v. 
•Hentall,  70  N.  H.  231;  McMillan  v.  Auerback, 
7  Ohio  N.   P.    376. 
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for  a  minor  may  bind  himself  by  a  contract  to  pay  for  necessaries  furnished  to 
himself  or  his  wife  and  children.**  The  principle  applies  only  when  necessaries 
are  in  fact  furnished  the  wife.  He  is  not  liable,  unless  agency  in  fact  on  the  part 
of  the  wife  is  shown,  for  breach  of  a, contract  to  purchase  necessaries.'^  In  order 
that  a  husband  may  be  bound  by  his  wife's  purchase  of  necessaries,  she  must  act 
for  him  in  making  the  purchase.  He  is  not  boimd  if  the  credit  is  given  to  her  in- 
dividually. Where  a  wife  lives  with  and  is  supported  by  her  father,  the  law  will 
not  imply  a  promise  on  the  part  of  the  husband  to  pay  the  father  for  the  sup- 
port, unless  there  is  something  to  show  that  pa3rment  was  expected  and  intended, 
for  the  relationship  of  parent  and  child  excludes  the  ordinary  implication. *'  But 
a  husband  has  been  held  liable  for  necessaries  furnished  his  wife,  after  her  desertion 
by  him,  by  her  son  by  a  former  marriage,'®  or  by  her  mother."" 

Effect  of  separation  of  husband  and  wife,  abandonment^  desertion,  etc.  Sep- 
aration by  agreement.  Allowance. — The  fact  that  a  husband  and  wife  are  living 
separate  and  apart  by  mutual  consent  or  agreement  does  not  take  away  her  im- 
plied authority  to  bind  him  for  necessaries,  if  he  fails  to  provide  them,  and  has 
not  made  her  an  adequate  allowance  for  her  support.""^  He  is  not  liable,  how- 
ever, if  he  makes  her  an  adequate  allowance,  and  pays  the  same,  and  tradesmen 
who  furnish  her  with  articles  after  the  separation  act  at  their  peril."^  Some  of 
the  courts,  but  not  aU,  have  held  that  the  husband  is  not  liable  in  such  a  case, 
even  though  the  person  furnishing  the  necessaries  may  have  had  no  notice  of  the 
separation  and  allowance.'^ 


86.  Chappie  v.  Cooper,  13  Mees.  &  W. 
252;  Turner  v.  Trisby,  1  Strange,  168;  Can- 
tine  V.  Phillips'  Adm'r,  6  Har.  (Del.)  428; 
People  V.  Moores,  4  Denio  (N.  T.)  520;  Chap- 
man V.  Hughes,  61  Miss.  339;  Dunbar  v. 
Meyer,  43  Miss.  684;  Price  v.  Sanders,  60 
Ind.  310. 

87.  Suiter   v.    Mustin,    50    Ga.    242. 

88.  Cantine  v.  Phillips'  Adm'r,  5  Har. 
(Del.)  428.  Compare  Biddle  v.  Prazier,  8 
Houst.  (Del.)  258;  Watkins  v.  De  Armond, 
89  Ind.  553;  Griffith  v.  Paterson,  20  Grant 
CTh.  615.  Where  a  husband  took  his  wile 
to  her  father's  house  and  left  her  there  till 
she  obtained  a  divorce,  he  was  held  liable 
to  her  father  for  her  board  while  there, 
without  any  express  contract  between  them, 
notwithstanding  the  fact  that  the  defend- 
ant paid  his  wife  an  agreed  sum,  in  lieu 
of  alimony,  upon  her  proceedings  for  divorce. 
Burkett  v.  Trowbridge,  61  Me.   251. 

89.  Eiler  v.  CruU,  99  Ind.  375. 

90.  East  V.   King,   77   Miss.   738. 

91.  Dixon  V.  Hurrell,  8  Car.  &  P.  717; 
Emmett  v.  Norton,  8  Car.  &  P.  506;  John- 
ston v.  Sumner,  3  Hurl.  &  N.  261;  Pearson 
v.  Darrington,  32  Ala.  243;  Seybold  v.  Mor- 
gan, 43  111.  App.  39;  McClary  v.  Warner,  69 
111.  App.  223;  Schnuekl©  v.  Bierman,  89  111. 
454;  Mayhew  v.  Thayer,  8  Gray  (Mass.)  172; 
Oltman  v.  Tost,  62  Minn.  261;  McKinney  v. 
Guhman,  38  Mo.  App.  344;  Belknap  v.  Stew- 
art, 38  Neb.  304,  41  Am.  St.  Rep.  729;  Town 
of  Rumney  v.  Keyes,  7  N.  H.  571;  Vusler  v. 
Cox,  53  N.  J.  Law,  '616;  Baker  v.  Barney,  8 
Johns.  (N.  T.)  72,  5  Am.  Deo.  326;  Lock- 
wood  v.  Thomas,  12  Johns.  (N.  T.)  248; 
Raymond  v.  Cowdrey,  19  Misc.  (N.  T.)  34; 
Cany  v.  Patton,  2  Ashm.  (Pa.)  140;  Frost  v. 
Willis,  13  Vt.  202;  Tait  v.  Lindsay,  12  U.  C. 
C.  P.   414. 

92.  Rawlyns  v.  Vandyke,  3  ESp.  250; 
Hodgkinson   v.   Fletcher,   4  Camp.   70;   Hold- 


er V.  Cope,  2  Car.  &  K.  437;  Emmett  v.  Nor- 
ton, 8  Car.  &  P.  506;  Mizen  v.  Pick,  3  Mees. 
&  W.  481;  Negus  v.  Forster,  46  Law  T.  (N. 
S.)  675;  Burrett  v.  Booty,  8  Taunt.  343;  Mal- 
lalieu  V.  Lyon,  1  Fost.  &  F.  431;  Baker  v. 
Barney,  8  Johns.  (N.  T.)  73,  5  Am.  Dec.  326; 
Mott  V.  Comstock,  8  Wend.  (N.  T.)  544; 
Kimball  v.  Keyes,  11  Wend.  (N.  T.)  34;  Le 
Boutlllier  v.  Fiske,  47  Hun  (N.  T.)  324; 
Raymond  v.  Cowdrey,  19  Misc.  (N.  T.)  34; 
Hatch  v.  Leonard,  71  App.  Div.  (N.  T.)  32; 
Fredd  v.  Eves,  4  Har.  (Del.)  385;  Reese  v. 
Chilton,  26  Mo.  598;  Zealand  v.  Dewhurst, 
23  U.  C.  C.  P.  117.  Compare,  however,  Ren- 
nick  V.  Fioklin,  3  B.  Mon.  (Ky.)  166,  where, 
though  husband  and  wife  separate,  and  pro- 
vision be  made  for  her  maintenance,  yet  If 
during  the  separation  the  wife  buys  neces- 
saries and  the  parties  become  reconciled 
and  the  necessaries  come  to  the  possession 
of  the  wife  and  family,  the  husband  is  lia- 
ble therefor.  A  contract  between  the  hus- 
band and  a  third  person  to  maintain  the 
wife  will  not  relieve  him  from  liability  for 
necessaries  furnished  her  if  she  is  driven 
away  by  the  111  usage  of  such  third  person, 
or  if  he  otherwise  fails  to  perform  the  con- 
tract; but  it  is  otherwise  if  the  wife  leaves- 
or  refuses  to  accept  such  maintenance,  with  - 
out  cause.  Pidgin  v.  Cram,  8  N.  H.  360.  The 
fact  that  the  husband  had  conveyed  prop- 
erty to  trustees  for  the  wife  does  not  re- 
lieve him  from  liability,  unless  it  is  shown 
that  the  trustees  accepted  the  trust  and 
took  possession  of  the  property.  Burrett 
v.    Booty,    8    Taunt.    343, 

93.  Reeve  v.  Conyngham,  2  Car.  &  K.  444; 
Mizen  v.  Pick,  3  Mees.  &  W.  481;  Wallis  v. 
Biddiok,  22  Wkly.  Rep.  76;  Cany  v.  Patton, 
2  Ashm.  (Pa.)  144.  Contra,  Rawlyns  v.  Van- 
dyke, 3  Bsp.  250;  Lawrence  v.  Brown,  91 
Iowa,  342.  The  general  reputation  of  the 
separation  has  been  held  to  be  sufflcient  no- 
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In  order  that  a  husband  may  be  relieved  from  liability  for  necessaries  furnish- 
ed his  wife  because  of  having  made  her  an  allowance,  the  allowance  must  have 
been  paid.  A  mere  unperformed  agreement  to  pay  is  not  enou*h.°*  And  the  al- 
lowance must  have  been  adequate,  taking  into  consideration  the  station  in  life  of 
the  parties,  and.  the  means  of  the  husbandj^^  unless  the  wife  has  agreed  to  accept 
the  allowance  as  suflScient,  in  which  case  she  must  repudiate  the  agreement,  and 
offer  to  return  to  him,  before  she  can  bind  him  by  purchase  of  necessaries.'' 

Husband's  desertion  of  wife. — If  a  husband  deserts  or  turns  away  his  wife 
without  STiffieient  cause,  and  without  an  adequate  provision  for  her  support,  she 
clearly  has  implied  authority  to  purchase  necessaries  on  his  credit  and  bind  him 
to  pay  for  them.  But  this  does  not  apply  where  a  husband  leaves  his  wife  or 
turns  her  away  for  sufficient  cause,  as  because  of  adultery''  or  extreme  cruelty."' 
Nor  does  the  rule  apply  where  the  husband,  after  deserting  or  driving  away  the 
wife  without  sufficient  cause,  offers  to  return  or  take  her  back,  and  she  rejects 
the  offer,'"  unless  it  appears  that  the  offer  was  not  made  in  good  faith,  or  was 
accompanied  by  conditions  which  he  had  no  right  to  impose,  or  that  the  wife  had 
sufficient  cause  for  rejecting  it.^ 

Husband's  insanity. — The  fact  that  a  husband  is  insane,  and  confined  in  an 
asylum  or  elsewhere,  does  not  affect  the  wife's  right  to  support,  and  if  no  pro- 
vision is  made  for  her  support  out  of  his  estate,  she  has  the  same  implied  author- 
ity to  bind  him  for  necessaries  as  if  he  were  sane  and  failed  to  furnish  her  ade- 
quate support.^ 

Wife's  abandonment  of  husband. — If  a  wife  leaves  her  husband  without  his 
consent  and  without  sufficient  cause,  she  has  no  implied  authority  to  bind  him 
even  for  necessaries,  for  under  such  conditions  there  is  no  duty  on  the  part  of  the 
husband  to  support  her.'     By  the  weight  of  authority,  a  tradesman  who  supplies 


tice.  Tod  v.  Stokes,  12  Mod.  244;  Baker  v. 
Barney,  8  Johns.  (N.  T.)  73,  5  Am.  Dec.  326; 
Le  Boutillier  v.  Piske,  47  Hun  (N.  Y.)  324. 
As  we  shall  see  In  another  section,  where 
a  husband  allows  his  wife  to  purchase  goods 
on  his  credit,  or  otherwise  holds  her  out  as 
having  authority,  and  then  separates  from 
her  and  makes  her  an  allowance,  he  will 
be  estopped  to  deny  the  continuance  of  her 
authority  as  against  tradesmen  who  con- 
tinue to  supply  her  on  his  credit  without 
notice  of  the  changed  conditions.  "But  if, 
though  a  tradesman,  he  had  never  been  so 
authorized  to  give  credit  to  the  wife,  but 
merely  knew,  as  any  one  else  knew,  that 
the  two  were  living  together  as  man'  and 
wife,  then  there  is  no  duty  on  the  husband 
to  give  notice  to  him  of  the  separation." 
Wallis  v.   Biddick,   22  "Wkly.   Rep.   76. 

94.  Hodgkinson  v.  Fletcher,  4  Camp.  70; 
Nurse  v.  Craig,  2  Bos.  &  P.  148;  Beale  v. 
Arabin,  36  Law  T.  (N.  S.)  249;  Baker  v. 
Barney,  8  Johns.  (N.  T.)  72,  5  Am.  Dec. 
326;   McKinney  v.  Guhman,  38  Mo.  App.   347, 

95.  Dixon  v.  Hurrell,  8  Car.  &  P.  717; 
Holder  v.  Cope,  2  Car.  &  K.  437;  Hodgkin- 
son V.  Fletcher,  4  Camp.  70;  Baker  v.  Samp- 
son, 14  C.  B.  (N.  S.)  385;  Mayhew  v.  Thayer, 
8  Gray  (Mass.)  172,  and  other  cases  cited 
in  note,  supra. 

90.  Biffln  v.  Bignell,  7  Hurl.  &  N.  877; 
Eastland  v.  Burchell,  3  Q.  B.  Div.  432;  Al- 
ley V.  Winn,  134  Mass.  77,  45  Am.  Rep.  297. 

97.  Gill  V.  Read,  5  R.  I.  344,  73  Am.  Dec. 
73.  A  bigamous  marriage  by  a  wife,  and 
her  conviction  therefor,  does  not  justify 
her   husband    in    casting  her    off,    or   relieve 


him  from  liability  for  necessaries  after- 
wards furnished  lier,  where  she  acted  in 
good  faith,  after  having  been  turned  away 
by  him  without  cause,  and  in  the  belief, 
intentionally  induced  by  him,  that  he  was 
dead.  Gartwright  v.  Bate,  1  Allen  (Mass.) 
514,  79  Am.  Dec.  759. 

98.  Sawyer  v.  Richards,  65  N.  H.  186.  A 
husband  is  none  the  less  liable  for  neces- 
saries furnished  his  wife  after  a  separa- 
tion through  his  fault,  because  she  and  the 
person  furnishing  the  same  conspired  to 
abduct  his  minor  child  with  a  view  to  com- 
pelling him  to  settle  a  separate  maintenance 
on  her.  Burlen  v.  Shannon,  14  Gray  (Mass.) 
433. 

99.  Walker   v.   Laighton,    31   N.    H.   111. 
1.     Walker  v.  Laighton,  31  N.  H.  Ill;  Wax- 

muth  V.  McDonald,  96  111.  App.  242.  The 
fact  that  the  husband  requires  that  the 
wife  shall  change  her  place  of  residence 
does  not  excuse  her  rejection  of  his  offer  to 
live  with  her,  for  he  has  a  right  to  flx 
their  residence  at  any  suitable  place.  Walk- 
er V.  Laighton,  31  N.  H.  111. 

a.  Read  v.  Legard,  6  Bxch.  636;  Richard- 
son V.  Du  Bois,  L.  R.  6  Q.  B.  51;  Shaw  v. 
Thompson,  16  Pick.  (Mass.)  198,  26  Am. 
Dec.  655;  Booth  v.  Cottingham.  126  Ind.  431; 
Thedford  v.  Reade,  26  Misc.   (N.  T.)  490. 

3.  Mainwaring  v.  Leslie,  2  Car.  &  P.  507; 
Clifford  V.  Laton,  3  Car.  &  P.  15;  Johnston 
V.  Sumner,  3  Hurl.  &  N.  261;  Collins  v, 
Mitchell,  5  Har.  (Del.)  369;  Sohnuckle  v. 
Blerman,  89  111.  454;  Bevier  v.  Galloway, 
71  111.  517;  Rea  v.  Durkee,  25  111.  503;  Oln- 
son    v.    Heritage,    45    Ind.    73,    15    Am.    Rep. 
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the  wife  with  necessaries  under  such  circumstances  cannot  hold  the  husband  lia- 
ble, even  though  he  may  have  had  no  notice  of  the  separation,*  unless  he  can  make 
out  an  estoppel  against  the  husband  by  showing  that  he  had  allowed  the  wife 
to  make  such  purchases  before  the  separation,  and  thus  clothed  her  with  ap- 
parent authority  to  make  the  purchase  in  question.' 

A  wife  does  not  abandon  her  husband,  so  as  to  render  this  rule  applicable, 
where  she  has  sufficient  cause  for  leaving  him,  as  in  the  case  of  adultery  on  his 
part,*  or  conduct  amounting  to  what  the  law  regards  as  cruel  treatment.'  And 
in  such  eases  the  husband  is  liable  for  necessaries  furnished  her,  even  though  he 
may  have  given  notice  before  they  were  furnished  that  he  would  not  be  respon- 
sible.' The  wife  must  have  left  the  husband  because  of  his  misconduct,  and  not 
from  some  other  and  insufBcient  cause."  She  is  not  justified  in  leaving,  so  as 
to  carry  with  her  implied  authority  to  bind  him  for  necessaries,  merely  because 
of  quarrels,  disagreements,  and  difficulties,  not  amounting  to  cruel  treatmenl^" 


.  258;  Harttmann  v.  Tegart,  12  Kan.  177; 
Peaks  V.  Mayhew,  94  Me.  571;  Benjamin  v. 
Dockham,  132  Mass.  181;  Inhabitants  of 
Sturbridge  v.  Franklin,  160  Mass.  149;  Reese 
V.   Chilton,   26   Mo.   598;   Rutherford  v.   Coxe, 

11  Mo.  349;  Belknap  v.  Stewart,  38  Neb.  304, 
41  Am.  St.  Rep.  729;  Allen  v.  Aldrich,  29 
N.  H.  63;  Blowers  v.  Sturtevant,  4  Denlo 
(N.  T.)  46;  Catlin  V.  Martin,  69  N.  T.  393; 
Bostwick  V.  Brower,  22  Misc.  (N.  T.)  709; 
Monroe  County  Sup'rs  v.  Budlong,  51  Barb. 
(N.  T.)  493;  Lippincott's  Estate,  12  Phila. 
(Pa.)  142;  Williams  v.  Prince,  3  Strob.  (S. 
C.)  490;  Brown  v.  Patton,  3  Humph.  (Tenn.) 
185;  Morgan  v.  Hughes,  20  Tex.  141;  Cline 
V.  Hackbarth,  27  Tex.  Civ.  App.  391;  Thorne 
V.  Kathan,  51  Vt.  520;  Brown  v.  Mudgett, 
40  Vt.  68;  Sturtevant  v.  Starin,  19  Wis.  269. 
But  the  husband  may  be  liable  by  reason 
of  an  express  promise,  or  by  reason  of  a 
promise  implied  from  acts  on  his  part  war- 
ranting the  Inference  of  agreement  in  fact. 
Brown  v.  Patton,  3  Humph.  (Tenn.)  135; 
Catlin  V.  Martin,  69  N.  Y.  393,  and  see  other 
cases  cited  supra  this  note.  Where  a  per- 
son furnishes  necessaries,  during  divorce 
proceedings,  to  her  niece  who  secured  a 
divorce  on  the  ground  of  extreme  cruelty, 
and  it  appeared  from  letters  that  the  niece 
left  her  husband  for  the  purpose  of  procur- 
ing a  divorce  and  marrying  another  man, 
it  was  held  that  the  wife  left  without  jus- 
tiflcatlon  and  the  former  husband  was  not 
liable  for  the  necessaries  so  furnished.  Cor- 
ry  V.  Lackey,   105  Mich.   363. 

4.  McCutohen  v.  McGahay,  11  Johns.  (N. 
T.)  281,  6  Am.  Dec.  373;  Vusler  v.  Cox,  53 
N.  J.  Law,  518;  Reese  v.  Chilton,  26  Mo. 
698;  Sturtevant  v.  Starin,  19  Wis.  269.  And 
see  Day  v.  Wamsley,  33  Ind.  145. 

5.  Hartjen  v.  Ruebsamen,  19  Misc.  (N. 
Y.)    149;    Anthony   v.    Phillips,    17    R.    I.    188. 

6.  Sykes  v.  Halstead,  1  Sandf.  (N.  Y.) 
483. 

7.  Forristall  v.  Lawson,  34  Law  T.  (N. 
S.)    903;   Harrison   v.   Grady,    13   Law   T.    369, 

12  Jur.  (N.  S.)  140;  Emmett,  v.  Norton,  8 
Car.  &  P.  606;  Johnston  V.  Sumner,  3  Hurl. 
&  N.  261;  Zeigler  v.  David,  23  Ala.  127; 
Kemp  V.  Downham,  5  Har.  (Del.)  417;  Bld- 
dle  v.  Frazier,  3  Houst.  (Del.)  258;  lititoheH 
▼.  Treanor,  11  Ga.  324,  56  Am.  Deo.  421; 
Ross  V,  Ross,  69  111.  569;  Seybold  v.  Morgan, 
43  111.  App.  39;  Wilson  v.  Bishop,  10  111.  App. 
6SS;    Desceiles    v.    Kadmi'.s,    S    Iowa,    51;    Bil- 


ling V.  Pilcher,  7  B.  Mon.  (Ky.)  458,  46  Am. 
Dec.  523;  Thorpe  v.  Shapleigh,  67  Me.  235; 
Hancock  v.  Merrick,  10  Cush.  (Mass.)  41; 
Reynolds  v.  Sweetser,  15  Gray  (Mass.)  78; 
Mayhew  v.  Thayer,  8  Gray  (Mass.)  172; 
Ott  v.  Hentall,  70  N.  H.  231;  AUen  v.  Aid- 
rich,  29  N.  H.  63;  Snover  v.  Blair,  25  N.  J. 
Law,  94;  Comstock  v.  Green,  88  Hun  (N. 
Y.)  64;  Pomeroy  v.  Wells,  8  Paige  (N.  Y.) 
406;  Hultz  v.  Gibbs,  66  Pa.  360;  Com.  v. 
Wall,  4  Pa.  Dist.  R.  326;  Clement  v.  Mat- 
tison,  3  Rich.  Law  (S.  C.)  93;  Griffith  v. 
Patterson,  20  Grant  Ch.  615;  Hughes  v.  Rees. 
10  Ont.  Pr.  Rep.  301.  Bringing  a  prostitute 
into  the  house,  or  threatening  to  confine  the 
wife  in  a  madhouse,  Is  equivalent  to  turn- 
ing her  away,  and  Justifies  her  In  leaving. 
Houliston  V.  Smyth,  2  Car.  &  P.  22,  3  Bing. 
127;  Tempany  v.  Hakewill,  1  Fost.  &  F. 
438;  Desceiles  v.  Kadmus,  8  Iowa,  51.  She 
has  Implied  authority  to  pledge  his  credit 
for  necessaries,  if  he  connives  at  or  con- 
dones his  wife's  adultery,  and  then  turns 
her  away,  although  he  has  expressly  for- 
bidden the  person  supplying  them  to  trust 
her,  Wilson  v.  Glossop,  20  Q.  B.  Dlv.  354, 
57  Law  J.  Q.  B.  Div.  161;  Harris  v.  Mor- 
ris,  4   Bsp.    41. 

8.  Wilson  V.  Glossop,  20  Q.  B.  Div.  354, 
57  Law  J.  Q.  B.  Dlv.  161;  Harris  v.  Morris, 
4  Bsp.  41;  Sykes  v.  Halstead,  1  Sandf.  (N. 
Y.)  483;  Watkins  v.  De  Armond,  89  Ind. 
553. 

9.  Therefore,  where  it  appeared  that  the 
husband  had  used  violence  towards  the  wife 
on  an  occasion  five  months  before  their  sep- 
aration, and  there  had  been  other  diflicul- 
ties  and  quarrels,  but  when  she  left  his 
house  it  was  not  from  any  apprehension 
of  ill-treatment,  but  in  order  to  make  a 
visit,  and  she  refused  to  return  unless  his 
relatives,  who  lived  with  him,  would  go 
away, — it  was  held  that  he  was  not  liable 
for  board  furnished  her  during  such  separa- 
tion. Blowers  v.  Sturtevant,  4  Denio  (N.  Y.) 
46. 

10.  Reed  v.  Moore,  5  Car.  &  P.  200;  Bid- 
die  V.  Frazier,  3  Houst.  (Del.)  258,  263; 
Blowers  v.  Sturtevant,  4  Denio  (N.  Y.)  46; 
Breinlg  v.  Meitzler,  23  Pa.  161.  No  amount 
of  ill-treatment,  short  of  personal  violence, 
or  such  as  to  induce  a  reasonable  fear  oJ 
personal  violence,  it  has  been  held  would 
entitle  a  wife  to  pledge  her  husband's  credit 
after  leaving  his  house  without  his  consent. 
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The  rule  that  a  wife  who  has  left  her  husband  without  cause  and  without  his 
consent  cannot  bind  him  for  necessaries  does  not  apply  where  the  separation  is 
involuntary  on  the  part  of  the  wife,  and  without  her  fault,  or  even  where  it  is 
due  to  her  fault,  if  it  is  through  operation  of  the  law,  as  in  case  of  her  con- 
viction and  imprisonment  for  a  crime.^^  Nor  does  the  rule  apply,  even  where 
the  separation  was  voluntary  on  the  part  of  the  wife,  and  without  sufScient  cause, 
where  she  has  returned  to  her  husband,  or  has  in  good  faith  offered  to  return 
and  been  refused.^* 

Wife's  adultery. — ^A  husband  is  not  liable  for  necessaries  furnished  his  wife 
after  she  has  committed  adultery  and  eloped,  whether  the  person  supplying  her 
with  necessaries  knows  of  the  circumstances  of  the  separation  or  not.^'  And  the 
same  is  true  where  the  wife  has  been  left  or  turned  away  by  the  husband  for 
adultery,^*  or  where  she  has  committed  adultery  after  having  been  turned  away 
or  deserted  by  the  husband  without  cause,  or  after  having  separated  from  him  with 
his  consent,  or  for  sufficient  cause.^'  But  if  the  husband  condones  the  adultery 
and  receives  the  wife  back,  and  afterwards  turns  her  away  or  leaves  her  without 
new  cause,  he  will  be  liable  for  necessaries  subsequently  furnished  her.^° 

Necessity  for  a  valid  marriage. — This  rule  applies,  not  only  where  the  parties 
axe  legally  husband  and  wife,  but  also  where  a  man  has  lived  with  a  woman  and 
held  her  out  as  his  wife,  without  beiug  legally  married  to  her,  or  without  having 
gone  through  any  form  of  marriage  at  all,  provided  the  person  furnishing  the 
necessaries  relies  on  the  express  or  implied  representation  of  the  man,  and  be- 
lieves that  the  woman  is  his  wife.^'  But  the  rule  does  not  apply  where  the  per- 
son furnishing  the  necessaries  knows  that  there  has  been  no  marriage,  or  where 
although  he  may  not  know  this,  he  has  not  been  misled  by  any  conduct  on  the 
part  of  the  man."  Of  course  a  man  may  make  such  woman  his  agent  for  the 
purpose  of  purchasing  necessaries,  by  expressly  authorizing  her  to  do  so  or  by 
holding  her  out  as  having  such  authority,  even  though  the  tradesman  knows  that 
there  is  no  valid  marriage.  In  such  case  the  same  rules  would  apply  as  in  the  ap- 
pointment of  any  other  agent. 

Effect  of  annulment  of  marriage  or  divorce. — A  husband  is  under  no  duty 
to  provide  for  his  wife  after  a  valid  divorce  a  vinculo  matrimonii,  or  after  an 


Horwood  V.  Heffer,  3  Taunt.  421;  Emery  v. 
Emery,  1  Tounge  &  J.  501;  Brown  v.  Ack- 
royd,  6  El.  &  Bl.  819;  Breinig  v.  Meltzler, 
23  Pa.  156.  A  Tvife  Is  not  justified  In  leav- 
ing because  of  the  husband's  refusal  to  send 
away  relatives  who  are  living  with  him. 
Blowers  v.  Sturtevant,  I  Denlo  (N.  Y.)  46. 
Utter  indifference  and  neglect  upon  the 
part  of  a  husband,  not  accompanied  by  proof 
of  physical  violence,  threats  or  specific  mis- 
conduct of  any  kind  towards  his  wife,  do 
not  Justify  her  in  abandoning  him,  nor 
render  him  liable  to  third  persons  who 
thereafter  supply  her  with  necessaries. 
Bostwick  V.  Brower,  22  Misc.   (N.  T.)   709. 

11.     Bates  V.   Enrlght,   42   Me.   113. 

la.  Cunningham  v.  Irwin,  7  Serg.  &  R. 
(Pa.)  247,  10  Am.  Dec.  458;  Henderson  v. 
Stringer,  2  Dana  (Ky.)  291;  McCutchen  v. 
McGahay,  11  Johns.  (N.  Y.)  281,  6  Am.  Deo. 
373;  McGahay  V.  "Williams,  12  Johns.  (N.  Y.) 
293;  Blowers  v.  Sturtevant,  4  Denio  (N.  Y.) 
46.  But  see  Child  v.  Hardyman,  2  Strange, 
875.  That  the  offer  to  return  may  be  made 
through  a  third  person,  see  McGahay  v.  Wil- 
liams, 12  Johns.  (N.  Y.)  293.  The  return  or 
offer  to  return  Imposes  no  liability  for  nec- 
essaries previously  supplied.     Oinson  v.  Her- 


itage, 4B  Ind.  73,  IB  Am.  Rep.  258;  Williams 
V.  Prince,  3  Strobh.  L,.  (S.  C.)  490;  Reese 
V.   Chilton,    26   Mo.   598. 

13.  Morris  v.  Martin,  1  Strange,  647;  Go- 
vier  V.  Hancock,  6  Term  R.  603;  Gill  v.  Read, 
5   R.  I.   344,   73  Am.   Deo.   73. 

14.  Ham  v.  Toovey,  1  Selw.  N.  P.  228; 
Gill  V.  Read,  5  R.  I.  344,  73  Am.  Dec.  73; 
Peaks   V.   Mayhew,    94   Me.    571. 

15.  Govler  v.  Hancock,  6  Term  R.  603; 
Cooper  T.  Dloyd,  6  C.  B.  (N.  S.)  519;  Gill 
v.  Read,  B  R.  L  343,  73  Am.  Dec.  73;  Almy 
V.  Wilcox,  110  Mass.  443.  This  does  not  ap- 
ply where  the  husband  consented  to  the 
adultery  (Wilson  v.  Glossop,  19  Q.  B.  Div. 
379;  Ferren  v.  Moore,  59  N.  H.  106)  nor 
does  It  apply  where  the  husband  turns  away 
the  wife  without  cause,  and  intentionally 
leads  her  into  the  belief  that  he  Is  dead, 
and  she  afterwards,  in  good  faith,  contracts 
a  bigamous  marriage.  Cartwright  v.  Bate. 
1  Allen   (Mass.)   514,   79  Am.  Dec.   759. 

16.  Harris  v.  Morris,   4  Esp.   41. 

17.  Paule  V.  Goding,  2  Post.  &  P.  585; 
Robinson  v.   Nahon,   1   Camp.   245. 

18.  Munro  v.  De  Chemant,  4  Camp.  215; 
Gomme  v.  Franklin.  1   Fost.   &  F.   465. 
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annulment  of  the  mairiage,  and  cannot  be  held  liable  for  necessaries  furnished  to 
her  thereafter.^"  But  of  course,  a  liability  for  necessaries  furnished  cannot  be 
affected  by  a  subsequent  diTorce  or  annulment  of  the  marriage.  When  a  wife  is 
granted  a  divorce  a  mensa  et  thoro,  with  a  "provision  for  alimony,  and  the  husband 
fails  to  pay  the  alimony,  he  will  be  liable  for  necessaries  furnished  her  during  the 
period  of  such  neglect."" 

Pendency  of  proceedings  for  a  divorce. — The  mere  pendency  of  proceedings 
for  a  divorce,  either  by  the  husband  or  by  the  wife,  does  not  relieve  the  husband 
from  his  duty  to  support  the  wife,  and  he  will  be  liable,  as  in  other  cases,  for 
necessaries  furnished  her  pending  such  proceedings,"^  unless  the  court  has  made 
an  allowance  of  alimony  to  the  wife  for  her  maintenance  pending  the  suit,  and  it  is 
paid  by  the  husband.""  The  allowance  of  alimony,  either  temporary  or  permanent 
to  the  wife,  does  not  relieve  the  husband  from  liability  for  necessaries  furnished  be- 
fore such  allowance,  although  after  commencement  of  the  suit."' 

What  are  "necessaries"  for  which  the  husband  is  liable. — The  term  "neces- 
saries," within  the  meaning  of  the  rule  imder  consideration,  includes  necessary 
food,  drink,  and  clothing,"*  medicines,  and  medical  attendance  or  advice,  and 
nursing,""  a  suitable  lodging  or  other  place  of  resid'ence,""  services  of  domestics  suit- 
able to  the  husband's  and  wife's  condition  in  life,"'  etc.  The  term  is  not  limited 
to  such  things  as  are  absolutely  essential  to  sustain  life,  but  includes  such  as 
are  necessary  and  proper  to  support  the  wife  in  accordance  with  the  rank  or 
position  in  life  and  the  estate  of  the  husband,  and  the  style  of  living  and  position 
in  society  into  which  he  has  introduced  her,  or  which  he  has  allowed. her  to  as- 
sume."*    It  follows  that  for  the  purpose  of  determining  whether  particular  articles 


19.     Anstey   v.    Manners,    Gow,    10. 

SO.    Hunt    V.   De   Blaqulere,    B    Bing.    550. 

21.  Keegan  v.  Smith,  5  Barn.  &  C.  375; 
Houliston  V.  Smyth,  3  Bing.  127;  Johnston 
V.  Allen.  39  How.  Pr.  (N.  T.)  506;  Minck 
V.  Martin,  54  N.  T.  Super.  Ct.  136;  Sykes 
V.  Halstead,  1  Sandf.  (N.  T.)  484;  Hancock 
V.  Merrick,  10  Cush.  (Mass.)  41;  Dowe  v. 
Smith,  11  Allen  (Mass.)  107;  Burkett  v. 
Trowbridge,  €1  Me.  251.  The  wife  is  not 
bound  to  accept  board  and  a  separate  apart- 
ment, in  the  house  where  her  husband  re- 
sides, while  prosecuting  a  suit  against 
him  for  divorce;  and  an  offer  of  the  same 
will  not  exempt  him  from  liability  for  nec- 
essaries supplied  to  her.     Sykes  v.  Halstead, 

1  Sandf.    (N.   T.)   483. 

22.  Wlllson  V.  Smyth,  1  Barn.  &  Ad.  801; 
Hare  v.  Gibson,  32  Ohio  St.  33,  30  Am.  Rep. 
568;  Crittenden  v.  Schermerhorn,  39  Mich. 
661,    33   Am.    Rep.    440;   Bennett  v.   O'Fallon, 

2  Mo.    69,    22    Am.    Dec.    440;    Johnston    v. 
Allen,    39   How.   Pr.    (N.  T.)    506. 

23.  Keegan  v.  Smith,  E  Barn.  &  C.  375; 
Dowe  V.  Smith;  11  Allen  (Mass.)  107.  And 
see   Burkett   v.   Trowbridge,   61   Me.    252. 

24.  Wallls  V.  Biddick,  22  Wkly.  Rep.  76; 
Reed  v.  Crissey,  63  Mo.  App.  184;  Sauter 
V.  Scrutchfleld,  28  Mo.  App.  157;  Dolan  v. 
Brooks,  168  Mass.  350.  As  defined  in  Reed 
V.  Crissey,  supra,  necessaries  for  which  the 
husband  is  liable  ■when  furnished  the  wife, 
consist  of  food,  drink,  clothing,  washing, 
physic,  medical  attendance.  Instruction  and 
suitable   residence. 

25.  Beale  V.  Arabln,  36  Law  T.  (N.  S.) 
249;  Porristall  v.  Dawson,  34  Law  T.  (N.  S.) 
903;  Harrison  v.  Grady,  12  Jur.  (N.  S.)  140; 
Anon.,  1  Strange,  527;  Cothran  v.  Lee,  24 
Ala.    380;    Black   v.   Clements,    2   Pen.    (Del.) 


499;  Bevier  v.  Galloway,  71  111.  B17;  Wil- 
coxon  V.  Read,  95  111.  App.  33;  Seybold  v. 
Morgan,  43  111.  App.  39;  Towery  v.  McGaw, 
22  Ky.  L.  R.  165,  56  S.  W.  727;  Long  v. 
Beard,  20  Ky.  L.  R.  1036,  48  S.  W.  158;  Car- 
penter V.  Hazelrigg,  20  Ky.  L.  R.  231,  45 
S.  W.  666;  State  v.  Housekeeper,  70  Md.  162, 
14  Am.  St.  Rep.  340;  Carstens  v.  Hanselman, 
61  Mich.  426,  1  Am.  St.  Rep.  606;  Reed  v. 
Crissey,  63  Mo.  App.  184;  Tebbets  v.  Hap- 
good,  34  N.  H.  420;  Ott  v.  Hentall,  70  N.  H. 
231;  Comstook  v.  Green,  88  Hun  (N.  T.)  64; 
Hardy  v.  Eagle.  23  Misc.  (N.  Y.)  441;  Dixon 
V.  Chapman,  56  App.  Div.  (N.  T.)  542.  See, 
also.  Peaks  v.  MayheTr,  94  Me.  571.  But  the 
husband  is  not  liable  for  medicines  and  ad- 
vice furnished  to  his  wife  in  his  absence,  by 
a  party  not  professing  to  be  a  physician,  or 
to  have  any  medical  skill  or  knowledge  of 
diseases  or  their  remedies.  Wood  v.  O'Kel- 
ley,  8  Cush.  .(Mass.)  406.  Medical  attendance 
for  an  ordinary  hired  servant  is  not  a  nec- 
essary.    Baker  v.  Witten,  1  Okl.  160. 

26.  Oltman  v.  Tost,  62  Minn.  261;  Kirk 
V.  Chinstrand,  85  Minn.  108;  Waxmuth  v. 
McDonald,  96  III.  App.  242;  Ott  v.  Hentall, 
70  N.  H.  231;  Reed  v.  Crissey,  63  Mo.  App. 
184;  Sauter  v.  Scrutchfleld,  28  Mo.  App.   157. 

27.  Plynn  v.  Messenger,  28  Minn.  208,  41 
Am.  Rep.  279;  Wagner  v.  Nagel,  33  Minn. 
348;  Phillips  v.  Sanchez,  35  Fla.  187.  But 
the  labor  and  services  of  slaves  applied  to 
the  support  and  maintenance  of  the  wife 
cannot  be  regarded  as  necessaries,  though 
their  value  was  not  more  than  sufficient  for 
her  necessary  support  and  maintenance. 
Zelgler   v.   David,    23   Ala.   127. 

28.  Phillipson  v.  Hayter,  L.  R.  6  C.  P.  42; 
Morgan  v.  Chetwynd,  4  Fost.  &  P.  451; 
Raynes   v     Bennett.    114   Mass.    428;    Shelton 
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or  a  particular  residence  furnished  to  a  wife  were  necessaries,  it  is  proper  to 
prove  and  to  take  into  consideration  the  husband's  style  of  living,^*  his  wealth 
and  income,  or  capacity  to  earn  money,'"  the  character  and  cost  of  clothing  which 
he  had  previously  allowed  the  wife  to  purchase  on  his  credit,'^  the  style  of  living 
in  the  society  in  which  he  has  introduced  her  or  allowed  her  to  appear,'^  etc. 
In  some  of  the  cases  it  has  been  said  that  the  question  depends  upon  the  condi- 
tion in  life  and  position  of  the  wife."'  But  the  better  opinion  and  weight  of 
authority  is  that  it  depends  upon  the  condition  of  the  husband,  as  well  as  the 
wife, — upon  the  condition  in  life  of  both.'* 

The  term  "necessaries"  does  not  include  a  pew  in  a  place  of  worship,  and  a 
wife  cannot  bind  her  husband  to  pay  rent  fbr  the  same  without  his  consent.'' 

For  does  the  term  include  money,  as  such,  loaned  to  the  wife.  At  common 
law,  the  husband  cannot  be  held  liable  therefor,  even  though  it  may  be  shown 
that  the  money  was  intended  and  in  fact  used  for  the  purchase  of  necessaries." 
In  equity,  however,  according  to  the  weight  of  authority,  where  money  is  advanced 
to  a  wife  for  the  purchase  of  necessaries,  on  her  husband's  credit,  and  under  such 
conditions  that  she  would  be  authorized  to  purchase  necessaries  on  his  credit,  and 
is  properly  applied  for  such  purpose,  the  lender,  by  application  of  the  equitable 
doctrine  of  subrogation,  may  recover  from  the  husband  to  the  extent  to  which  the 
money  is  so  applied." 


V.  Hoadley,  15  Conn.  535;  Ray  v.  Adden,  50 
N.  H.  82,  9  Am.  Rep.  175;  Bergh  v.  'Warner. 
47  Minn.  250,  28  Am.  St.  Rep.  362;  Sauter 
V.  Scrutchfleld,  28  Mo.  App.  150;  Keller  v. 
Phillips,  39  N.  Y.  351;  Clark  v.  Cox,  32 
Mich.  204.  A  horse  purchased  by  a  wife 
to  be  used  by  her  in  a  business  conducted 
on  her  own  account  is  not  a  "necessary" 
for  which  the  husband  can  be  held  liable. 
Palmer  v.  Coghlan  (Tex.  Civ.  App.)  55  S. 
"W.  1122. 

29.  As  that  he  wore  diamonds  and  kept 
fast  horses.  Raynes  v.  Bennett,  114  Mass. 
428. 

30.  Clark  v.  Cox,  32  Mich.  204.  The  pub- 
lic records,  showing:  the  amount  of  prop- 
erty on  which,  taxes  are  assessed  against 
the  husband,  are  not  admissible  for  this  pur- 
pose.    Raynes  v.  Bennett,  114  Mass.  427. 

31.  Raynes  v.   Bennett,   114  Mass.    428. 
SS.     Clark  v.  Cox,   32  Mich.   204. 

83.  Ray  v.  Adden,  50  N.  H.  82,  9  Am.  Rep. 
175;   Thorpe  v.    Shapleigh,    67   Me.    238. 

34.  Compton  v.  Bates,  10  111,  App.  78; 
Wilcoxon  V.  Read,  95  111.  App.  33;  Keller 
V.  Phillips,  89  N.  Y.  354;  Clark  v.  Cox,  32 
Mioh.  204;  Bergh  v.  Warner,  47  Minn.  250, 
28  Am.  St.  Rep.  362;  Barr  v.  Armstrong,  56 
Mo.  677;  Ott  v.  Hentall,  70  N.  H.  231. 

In  Compton  v.  Bates,  10  111.  App.  85,  Pills- 
bury,  J.,  In  deciding  upon  an  instruction 
given  in  the  lower  court  says:  "This  in- 
struction only  requires  the  goods  purchased 
to  be  of  a  character  necessary  and  suitable 
to  the  position  in  life  of  the  wife.  If,  as 
it  would  seem,  this  Instruction  was  intend- 
ed to  state  the  rule  of  the  liability  of  the 
husband  growing  out  of  the  necessities  of 
the  wife,  then  it  extends  the  liability  of  the 
husband  beyond  what  we  had  supposed  it 
to  be.  If  the  wife  has  been  provided  with 
necessaries  suitable  to  the  condition  in  life 
of  the  parties  and  the  estate  of  the  hus- 
band, then,  as  we  have  seen,  the  husband 
Is   not   liable   for   other    goods   that   may   be 


purchased  by  the  wife,  although  of  the 
same  character  of  necessaries.  To  make 
him  liable  upon  this  ground,  the  goods  actu- 
ally purchased  must  be  needed  by  the  wife 
for  her  present  use.  Besides,  the  jury,  by 
this  instruction,  were  to  determine  whether 
the  goods  were  necessary  and  suitable  by 
the  standard  alone  of  the  wife's  position  in 
life.  It  was  held  In  Manby  v.  Scott,  1  Sid. 
109,  that  'the  estate  and  degree  of  the  hus- 
band' should  be  considered  upon  this  ques- 
tion, a  rule  which  has  not,  so  far  as  we 
are   advised,   ever   been  departed   from." 

35.  St.  John's  Parish  v,  Bronson,  40  Conn. 
75,  16  Am    Rep.  17. 

36.  Knox  V.  Bushell,  3  C.  B.  (N.  S.)  334; 
Paule  V.  Goding,  2  Fost.  &  F.  585;  Zeigler 
V.  David,  23  Ala.  127;  Brown  v.  Woodard, 
75  Conn.  254;  Gilbert's  Bx'r  v.  Plant,  18  Ind. 
308;  Skinner  v.  Tirrell,  159  Mass.  474,  38 
Am.  St.  Rep.  447;  Anderson  v.  Cullen,  16 
Daly  (N.  Y.)  15;  Schwarting  v.  Bisland,  4 
Misc.  (N.  Y.)  534;  Walker  v.  Simpson,  7 
Watts  &  S.  (Pa.)  83,  42  Am.  Dec. '216;  Gill 
V.  Read,  6  R.  I.  347,  73  Am.  Deo.  73;  Mar- 
shall V.  Perkins,  20  R.  I.  34,  78  Am.  St.  Rep. 
841. 

37.  Harris  V.  Lee,  1  P.  Wms.  482;  Mar- 
low  V.  Pltfeild,  1  P.  Wms.  558;  Deare  v. 
Soutten,  L.  R.  9  Eq.  151;  Jenner  v.  Morris, 
3  DeGex,  F.  &  J.  45;  Walker  v.  Simpson, 
7  Watts  &  S.  (Pa.)  83,  42  Am.  Dec.  216; 
Kenyon  v.  Farris,  47  Conn.  510,  36  Am.  Rep. 
86;  Kenny  v.  Melslahn,  69  App.  Dlv.  (N.  Y.) 
572;   Reed  v.   Crlssey,  63  Mo.   App.   184. 

In  a  late  New  Jersey  case,  however,  it  was 
held  that  there  could  be  no  such  recovery 
where  the  husband  was  merely  111,  and  had 
not  deserted  the  wife.  Leupple  v.  Osborn's 
Bx'rs,  52  N.  J.  Eq.  637.  And  in  Massachu- 
setts the  doctrine  has  been  repudiated  alto- 
gether. In  that  state,  a  husband  is  not  lia- 
ble, even  in  equity,  in  the  absence  of  con- 
sent or  ratification,  for  money  borrowed  by 
his  wife  and  applied  in  the  purchase  of  nec- 
essaries,  although   she   may   be   living  sepa- 
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Under  a  statute  making  both  husband  and  wife  liable  for  expenses  of  the 
family,  the  term  "expenses  of  the  family"  is  not  synonymous  with  "necessaries," 
which  may  be  personal  and  individual,  and  does  not  include  an  article  which  in 
no  way  conduces  to  the  welfare  of  the  family.'' 

Whether  a  husband  is  liable  for  legal  services  rendered  for  his  wife  on  hif 
credit,  on  the  ground  that  they  were  necessaries,  depends  upon  the  circumstances. 
Legal  services  rendered  at  the  request  of  a  married  woman  in  relation  to  her  estate 
are  certainly  not  necessaries,  and  the  husband  cannot  be  made  liable  therefor  with- 
out his  consent.  It  is  otherwise,  however,  in  the  case  of  services  of  an  attorney 
or  counsellor  at  law  which  are  necessary  to  procure  for  a  wife  such  sustenance  or 
protection  as  the  husband  is  under  a  legal  duty  to  afford  her,  or  which  are  neces- 
sary to  protect  her  against  wrongs  on  the  part  of  the  husband.  Thus  it  has  been 
held  that  a  husband  is  liable  for  legal  services  rendered  in  defending  a  criminal 
prosecution  against  his  wife,'"  particularly  when  the  services  are  in  defending  a 
groundless  charge  made  against  her  by  the  husband,'*"  or  a  charge  based  upon  acts 
done  by  her  with  the  concurrence  of  her  husband.*^  It  has  also  been  held  that  a 
husband  is  liable  for  legal  services  rendered  for  his  wife,  in  order  to  protect  her 
against  him,  by  having  him  bound  over  to  keep  the  peace,  etc.,*"  unle.ss  there  is  no 
ground  for  the  proceedings  ;*'  for  services  in  prosecuting  proceedings  by  the  wife 
against  the  husband  for  restitution  of  conjugal  rights,  or  to  compel  him  to  sup- 
port her;**  or  in  prosecuting  against  the  husband  a  suit  for  a  divorce  a  mensa  et 
thoro,  if  there  were  seasonable  grounds  therefor,*''  but  not  otherwise.*"  It  is  held 
in  England  that  a  wife  may  bind  her  husband  to  pay  the  fees  and  disbursements 
of  her  solicitor  in  a  suit  for  a  dissolution  of  the  marriage.*'  In  this  country, 
however,  the  decided  weight  of  authority  is  to  the  effect  that  the  services  of  an 
attorney  or  solicitor  for  a  vsdfe  in  a  suit  for  annulment  of  the  marriage  or  for  a 
divorce  a  vinculo  matrimonii  are  not  necessaries,  and  that  the  wife  cannot  bind 
the  husband  to  pay  therefor,  whether  the  suit  is  brought  by  the  wife,*®  or  by  the 


rate     from     him.       Skinner    v.     TirreU,     159 
Mass.   474.    38    Am.    St.   Rep.    447. 

38.  Hyman  v.   Harding,    162    lU.    357. 

39.  Artz  V.  Robertson,  50  111.  App.  27; 
and  cases  in  the  notes  following. 

40.  Conant  v.  Burnham,  133  Mass.  503, 
43  Am.  Rep.  532;  Warner  v.  Heiden,  28  Wis. 
517,    9   Am.    Rep.    515. 

41.  See  Shepherd  V.  Mackoul,  3  Camp. 
326. 

42.  Shepherd  v.  Mackoul,  3  Camp.  326; 
Turner  v.  Rookes,  10  Add.  &  B.  47;  Wil- 
liams V.  Monroe,  18  B.  Mon.  (Ky.)  514;  Mor- 
ris V.  Palmer,  39  N.  H.  123.  But  not  for 
services  in  prosecuting  an  indictment  against 
the  husband  to  punish  him  for  an  assault 
upon  her.  Grindell  v.  Godmond,  5  Adol.  & 
E.  755;  Conant  v.  Burnham,  133  Mass.  503, 
43    Am.    Rep.    532. 

43.  Smith    V.    Davis,    45    N.    H.    566. 

44.  Wilson  V.  Ford,  L.  R.  3  Exeh.  63. 
But  not  for  services  of  an  attorney,  ren- 
dered on  behalf  of  his  wife  in  proceeding.s 
prosecuted  by  the  people  against  the  hus- 
band for  nonsupport.  McQuhae  v.  Rey,  2 
Misc.   (N.  Y.)   476,  3  Misc.  550. 

45.  Rice  V.  Shepherd,  12  C.  B.  (N.  S.) 
332;  Brown  v.  Ackroyd,  5  El.  &  Bl.  819; 
McCurley  v.  Stockbridge.  62  Md.  422,  50  Am. 
Rep.  229;  Peck  v.  Marling's  Adm'r,  22  W. 
Va.  708;  Langbein  v.  Schneider,  27  Abb.  N. 
C.  (N.  T.)  228;  Naumer  v.  Gray,  28  App. 
Div.  (N.  T.)  529,  32  App.  Div.  627;  Hahn  v. 
Rogers.   34  Misc.-  (N.  Y.)   549. 


40.  Brown  v.  Ackroyd,  5  El.  &  Bl.  819; 
Baylis  v.   Watkins,   33   Law  J.   Ch.   300. 

47.  Ottaway  v.  Hamilton,  L.  R.  3  C.  P. 
Div.  393;  Stooken  v.  Pattrick,  29  Law  T. 
(N.    S.)    507. 

48.  Pearson  v.  Darrington,  32  Ala.  227; 
Shelton  v.  Pendleton,  18  Conn.  417;  Dow  v. 
Eystsr,  79  111.  254;  Williams  v.  Monroe,  18 
B.  Mon.  (Ky.)  518;  Isbell  v.  Weiss,  60  Mo. 
App.  54;  Yeiser  v.  Lowe,  50  Neb.  310;  Mor- 
rison V.  Holt.  42  N.  H.  478,  80  Am.  Dec.  120; 
Dorsey  v.  Goodenow,  Wright  (Ohio)  120; 
Wing  V.  Hurlburt,  15  Vt.  607,  40  Am.  Dec. 
695;  Peck  v.  Marlfng's  Adm'r,  22  W.  Va. 
70S. 

In  Iowa,  it  was  held  contra  in  Preston 
V.  Johnson,  65  Iowa,  285,  and  Clyde  v.  Peavy, 
74  Iowa,  47.  But  compare  Johnson  v.  Wil- 
liams, 3  G.  Greene  (Iowa)  97,  54  Am.  Dec. 
491,  where  it  was  held  that  the  husband 
was  not  liable,  and  Sherwin  v.  Maben,  78 
Iowa,  467,  where  It  was  held  that  the 
husband  was  not  liable  for  the  reason  that 
it  appeared  that  there  was  no  ground  for 
divorce  as  alleged  in  the  complaint.  And 
see  opinion  of  the  court  in  this  case  for  re- 
view of  oases  In  this  state  on  this  subject. 
In  Sprayberry  v.  Merk,  30  Ga.  81,  76  Am. 
Dec.  637,  Stephens,  J.,  says:  "As  to  this 
one  matter  of  a  suit  for  a  divorce  the  wife 
is  sui  juris,  having  a  clear  right  to  Insti- 
tute and  conduct  that  kind  of  a  suit  in- 
dependently of  her  husband's  consent.  But 
this    right    is    praetlcallr   denied    to    her.    if 
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husband.*'  But  certainly  the  husband  would  not  be  liable  for  legal  services  ren- 
dered to  his  wife,  where  she  is  living  apart  from  him  by  reason  of  her  own  adul- 
tery."" 

Where  a  wife  purchases  on  her  husband's  credit  some  goods  which  are  neces- 
saries, and  others  which  are  not,  either  by  reason  of  their  character  or  quantity, 
the  husband  is  liable  for  the  former.^^  But  where  the  articles  furnished  are  not 
necessaries,  the  husband  cannot  be  held  liable  for  the  whole,  or  for  a  fractional 
part  thereof,  on  the  ground  that  they  might  have  answered  the  purpose  of  other 
articles  which  would  have  been  necessaries.^^ 

Wife's  funeral  expenses. — ^A  husband  is  liable  at  common  law,  on  implied 
contract,  for  his  wife's  burial  expenses,^'  but  this,  of  course,  is  not  on  the  theory 
of  the  wife's  agency  for  the  husband. 

Presumption  and  burden  of  proof  as  to  necessaries. — When  a  husband  has 
forbidden  tradesmen  to  supply  his  wife  with  articles  on  his  credit,  this,  as  we 
have  seen,  does  not  prevent  a  tradesman  from  furnishing  her  with  necessaries,  if 
the  husband  fails  to  perform  his  duty  in  supplying  them.  But  a  tradesman  who 
furnishes  her  with  articles  after  such  prohibition  acts  at  his  peril,  and  in  order  to 
hold  the  husband  liable,  he  has  the  burden  of  proving  not  only  that  the  articles 
furnished  were  properly  necessaries,  but  also  that  the  husband  had  neglected  his 
duty,  so  as  to  give  the  wife  the  implied  authority  to  purchase  on  his  credit  with- 
out his  consent. '*  As  we  have  seen,  where  a  husband  and  wife  are  living  together 
there  is  a  presumption  that  she  has  implied  authority,  as  a  matter  of  fact,  to  pur- 
chase on  his  credit  necessaries  for  the  household,  unless  he  has  forbidden  it,  and 
the  prohibition  is  brought  to  the  notice  of  tradesmen.  But  there  is  no  such  pre- 
sumption where  the  wife  is  living  separate  from  her  husband.  In  such  a  ease 
tradesmen  supplying  her  with  necessaries  have  the  burden  of  proving  that  the  cir- 
cumstances were  such  as  to  authorize  her  to -bind  him.*"*    They  have  the  burden 


she  can  command  no  means  of  paying  the 
agents  who  are  necessary  to  the  conduct  of 
the  suit.  Therefore,  it  is  that,  quoad  hoc, 
she  may  charge  the  common  funds  of  her- 
self and  husband  In  his  hands.  But  as  this 
power  on  her  part  is  founded  on  the  neces- 
sity of  the  case,  so  its  extent  does  not  ex- 
ceed the  demand  of  the  necessity;  and  there- 
fore she  can  charge  the  common  funds  (or 
her  husband,  which  is  the  same  thing  In 
effect)  only  with  the  real  value  of  such 
services  as  she  may  procure,  and  not  with 
the  price  which  she  may  fix  on  them  by 
her  contract.  Upon  these  views  is  found- 
ed the  constaiit  practice  of  the  court  in 
granting  alimony  to  the  wife  during  the 
pending  of  her  suit  for  divorce,  and  in  em- 
bracing her  counsel  fees  in  the  allowance. 
It  is  worthy  of  remark  that  her  counsel 
fees  are  allowed  as  a  part  of  her  necessary 
maintenance,  arid  are  allowed  before  it  Is 
ascertained  whether  she  has  a  valid  ground 
for  a  divorce  or  not."  And  see  Glenn  v. 
Hill,  50  Ga.  94.  In  Texas,  it  is  held  that 
the  husband  Is  liable  for  reasonable  attor- 
ney's fees  Incurred  by  his  wife  in  the  prose- 
cution of  a  suit  for  divorce,  only  where  it 
is  shown  that  the  suit  was  instigated  by 
the  wife  In  good  faith  and  upon  reasonable 
grounds.  Dodd  v.  Hein,  26  Tex.  Civ.  App. 
164,  62  S.  W.  811;  Ceccato  v.  Deutsohman, 
19   Tex.   Civ.  App.   434. 

49.  Cooke  v.  Newell,  40  Conn.  596;  Mc- 
Cullough  V.  Robinson,  2  Ind.  630;  Coffin  v. 
Dunham.    8    Cush.    (Mass.)    404,    54    Am.    Dec. 


769;  Ray  v.  Adden,  50  N.  H.  82,  9  Am.  Rep. 
175;  Wing  v.  Hurlburt,  15  Vt.  607,  40  Am. 
Deo.  695.  Contra,  Porter  v.  Briggs,  38  Iowa, 
166,  18  Am.  Rep.  27;  Gossett  v.  Patten,  23 
Kan.    340. 

50.  Peaks    v.   Mayhew,    94   Me.    571. 

51.  Bames  v.  Sweetser,  101  Mass.  78;  Rob- 
erts V.   Kelley,   51   Vt.   97. 

52.  Thorpe   v.    Shapleigh,    67   Me.    235. 

53.  See  15  Am.  &  Eng.  Enc.  Law,  880; 
Cunningham  v.  .'T.eardon,  98  Mass.  538,  96 
Am.  Dec.  670;  Glej,son  v.  Warner,  78  Minn. 
405. 

54.  Btherlngton  V.  Parrot,  1  Salk.  118; 
Hibler  v.  Thomas,  99  111.  App.  355;  Bergh 
V.  Warner,  47  Minn.  250,  28  Am.  St.  Rep.  362; 
Woodward  v.  Barnes,  43  Vt.  330;  Barr  v. 
Armstrong,  56  Mo.  577;  Mott  v.  Comstock, 
8  Wend.  (N.  T.)  544;  Keller  v.  Phillips,  39 
N.  Y.  351;  Theriott  v.  Bagioll,  9  Bosw.  (N. 
T.)  578.  And  see  McGrath  V.  Donnelly,  131 
Pa.  551.  Where  a  husband  notifies  a  mer- 
chant not  to  sell  goods  on  credit  to  his 
Tvife  and  he  Is  subsequently  sued  for  goods 
sold  to  her  after  such  notice,  the  burden 
is  upon  the  husband,  first,  to  establish  his 
notice,  and  having  done  so,  it  shifts  upon 
the  merchant  to  show  that  the  husband 
failed  to  furnish  the  necessary  and  suita- 
ble support  to  his  wife  and  family.  Hibler 
v.  Thomas,  99  111.  App.  355. 

55.  Johnston  v.  Sumner,  3  Hurl.  &  N.  261; 
Walker  v.  Simpson,  7  Watts  &  S.  (Pa.)  83, 
42  Am.  Dec.  216;  Gill  v.  Read,  5  R.  I.  343, 
73  Am.  Dec.  73;  Sturbrldge  v.   Franklin,   160 
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of  proving,  when  the  wife  has  left  the  husband,  that  she  left  him  with  his  consent 
or  for  sufficient  cause."*  Where  the  husband  has  made  his  wife  an  allowance,  one 
who  furnishes  her  with  necessaries  has  the  burden  of  proving  that  it  was  not  paid, 
or  was  inadequate."' 

Province  of  court  and  jury. — There  has  been  some  difficulty  in  determining 
when  it  is  for  the  court,  and  when  for  the  jury,  to  say  whether  particular  things 
furnished  to  a  wife  are  necessaries,  but  the  following  rule  may  be  laid  down  aa 
established  by  the  weight  of  authority,  and  as  in  accordance  with  the  general 
doctrine  as  to  the  respective  provinces  of  the  court  and  jury :"' 

Whether  articles  of  a  certain  kind,  as  clothing,  food,  jewelry,  pew-rent,  etc., 
are  or  are  not  of  such  a  character  that  they  can  be  necessaries,  is  a  question  of 
law,  which  the  court  must  decide,  and  upon  which  it  must  instruct  the  jury."' 
But  whether  any  particular  thing  falls  within  the  classes  of  articles  which  may 
be  necessaries,  taking  into  consideration  the  condition  in  life  of  the  husband  and 
wife,  and  whether  the  quantity  or  amount  furnished  were  excessive  under  the 
circumstances,  are  questions  of  fact  for  the  jury.°°  If  there  is  no  question  as  to 
the  character  of  the  articles  furnished,  and  they  are  such  as  could  not  under  any 
circumstances,  or  under  the  undisputed  circumstances  of  the  particular  case,  fall 
within  any  class  of  necessaries,  according  to  the  established  law  on  the  subject, 
the  court  need  not  submit  the  question  to  the  jury."^  Whether  an  allowance  made 
by  a  husband  to  his  wife,  when  living  separate,  was  adequate,  is  a  question  for 
the  jury."" 

Igency  to  use  or  dispose  of  Jiushand's  property  for  maintenance. — ^If  a  hus- 
band deserts  his  wife,  or  is  in  prison,  leaving  her  without  the  means  of  support, 
she  has  implied  authority  to  use  his  real  or  personal  estate,  or  to  dispose  of  his 
money  or  other  personal  property,  for  the  purpose  of  maintaining  herself  and 
family,  and  procuring  necessaries."'     She  may  receive  and  apply  the  earnings  of 


Mass.  149;  S.  B.  Olson  Co.  v.  Toungqulst, 
76  Minn.  26;  Peaks  v.  Mayhew.  94  Me.  571; 
St.  Vincent's  Inst,  for  Insane  v.  Davis,  129 
Cal.  17;  Vusler  v.  Cox,  53  N.  J.  Daw,  516. 

66.  Malnwaring  v.  lieslie,  2  Car.  &  P.  507; 
Clifford  V.  Laton,  3  Car.  &  P.  16;  Blowers 
V.  Sturtevant,  4  Denlo  (N.  Y.)  46;  Stur- 
bridge  v.  Franklin,  160  Mass.  149:  Hea  v. 
Durkee,  25  111.  503;  Billing  v.  Pilcher,  7  B. 
Mon.  (Ky.)  458,  46  Am.  Deo.  523;  Hartt- 
mann  v.  Tegart,  12  Kan.  177;  Peaks  v.  May- 
hew,  94  Me.  571;  Reese  v.  Chilton,  26  Mo. 
598;  Hultz  v.  Gibbs,  66  Pa.  360.  Compare 
Emmett   v.   Norton,    8   Car.   &  P.   506. 

But  it  has  been  held  that  where  the  mar- 
riage has  been  proven,  and  It  has  been 
shown  that  the  articles  turnished  were  nec- 
essaries for  the  wife's  support.  It  is  prima 
facie  evidence  of  the  liability  of  the  hus- 
band, and  of  his  promise  to  pay,  and  the 
burden  of  proof  rests  upon  the  husband  to 
show  that  her  separate  residence,  and  want 
of  means  of  support,  was  through  no  fault 
of  his.  Eumney  v.  Keyes,  7  N.  H.  671;  Al- 
len v.  Aldrich,  29  N.  H.  73. 

57.  Bloomingdale  v.  BrlnckerhofC,  2  Misc. 
(N.  T.)  49;  McKlnney  v.  Guhman,  38  Mo. 
App.  344;  Johnston  v.  Sumner,  3  Hurl.  &  N. 
261. 

Other  cases,  however,  hold  that  the  bur- 
den is  on  the  husband  to  show  that  he  has 
made  her  a  proper  allowance  or  that  she 
has  it  from  some  fund  of  her  bwn.  Dixon 
V.  Hurrell,  8  Car.  &  P.  717;  Mayhew  v.  ,Thay- 


er,  8  Gray  (Mass.)  172;  Pidgrln  v.  Cram,  8 
N.  H.  352;  Baker  v.  Barney,  8  Johns.  (N. 
T.)  67,  5  Am.  Deo.  326. 

58.  Hammon   Cont.   §  165. 

59.  Phillipson  v.  Hayter,  L..  R.  6  C.  P. 
41;  Raynes  v.  Bennett,  114  Mass.  428;  St. 
John's  Parish  v.  Bronson,  40  Conn.  75,  16 
Am.  Rep.  17;  Bergh  v.  Warner,  47  Minn.  250, 
28  Am.  St.  Rep.  362;  Suiter  v.  Mustin,  50  Ga. 
242;  Sauter  v.  Sorutchfleld.  28  Mo.  App.   157. 

60.  Hunt  V.  De  Blaquiere,  B  Bing.  550; 
Compton  V.  Bates,  10  111.  App.  84;  Rea  v. 
Durkee,  25  111.  503;  Vercler  v.  Jansen,  96 
111.  App.  328;  Tupper  v.  Cadwell,  12  Mete. 
(Mass.)  559,  46  Am.  Dec.  704;  Merriam  v. 
Cunningham,  11  Cush.  (Mass.)  40;  Raynes 
V.  Bennett,  114  Mass.  424;  Bergh  v.  Warner, 
47  Minn.  250,  28  Am.  St.  Rep.  362;  Sauter 
V.  Scrutchfleld  28  Mo.  App.  157;  Graham  v. 
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her  minor  children  for  such  purpose,**  and  in  Texas  it  has  been  held  that  she  may. 
under  such  circumstances,  manage  and  dispose  of  community  property  for  such 
purpose." 

§  14.  Wife's  implied  authority  to  procure  necessaries  for  children. — If  a  hus- 
band deserts  his  wife  or  turns  her  away,  or  if  they  are  Uving  separate  by  mutual  con- 
sent, and  he  allows  his  child  to  remain  with  her  without  providing  for  the  child's 
support,  the  wife  has  implied  authority  to  procure  necessaries  for  the  child  on  his 
credit."'  And  such  authority  is  not  affected  by  the  fact  that  the  wife  commits 
adultery,  so  that  she  would  have  no  authority  to  procure  necessaries  on  his  credit 
for  herself."  The  husband  is  not  liable  where  he  makes  and  pays  the  wife  an 
adequate  allowance  for  the  support  of  Ms  children,  or  makes  other  suitable  and 
adequate  provision  therefor.°*  Nor  is  a  husband  liable  where  his  wife  leaves  him 
without  sufficient  cause  and  takes  a  child  with  her,  knowing  that  he  is  able  and 
willing  to  support  the  child,"  or  even  where  the  wife  leaves  for  sufficient  cause 
and  takes  and  keeps  the  child  with  her  contrary  to  his  expressed  wishes.^"  A 
wife  has  no  implied  authority  to  bind  her  husband  for  necessaries  for  her  children 
by  a  former  husband.''^ 

§  15.  Contracts  hy  wife  on  her  own  credit. — Even  when  a  wife  has  authority, 
express  or  implied,  to  bind  her  husband  by  purchase  of  goods  or  other  contracts,  the 
husband  will  not  be  bound  unless  she  assumes  or  undertakes  to  bind  him.  If 
she  acts  on  her  own  account,  and  credit  is  given  to  her,  and  not  to  her  husband, 
the  latter  is  not  liable  on  the  contract.  This  rule  applies  to  contracts  for  neces- 
saries as  well  as  to  other  contracts,  and  it  can  make  no  difference  that  the  circum- 
stances were  such  that  the  wife  could  have  bound  the  husband.'*    Eut  under  a 
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statute  making  both  husband  and  wife  liable  for  the  "family  expenses,"  the 
husband  may  be  held  liable  therefor,  notwithstanding  credit  may  have  been  ex- 
tended to  the  wife  alpne.'^  Purchases  of  necessaries,  while  living  with  the  hus- 
band, are  never  presumed  to  have  been  made  on  the  credit  of  the  wife;  such  fact 
must  be  shovm  afBrmatively.^* 

A  husband  cannot  be  held  liable  for  goods  sold  to  his  wife  on  her  own  credit, 
or  on  any  other  contract  made  with  her  on  her  ovrai  credit,  because  he  knew  of 
and  assented  to  the  transaction,  or  acted  for  her  in  the  matter,''*  or  because  he  is 
personally  benefited  by  the  contract,''*  or  because,  by  reason  of  legal  disability,  the 
contract  is  not  binding  upon  the  wife.'" 

Where  the  credit  is  given  to  the  wife,  the  contract,  not  being  made  by  her 
as  agent  of  her  husband,  cannot  be  ratified  by  him.  A  promise  by  him  to  pay 
the  debt  would  be  a  promise  to  answer  for  the  debt  of  another,  and  subject  to 
all  the  rules  governing  such  a  promise. 

Whether  credit  was  given  to  the  husband  or  to  the  wife  must  be  determined 
from  the  evidence,  and  is  a  question  of  fact  for  the  jury.'''  If  a  person  lends 
money  or  sells  goods  to  a  wife  with  the  understanding  that  the  transaction  shall 
be  concealed  from  the  husband,  it  may  properly  be  inferred  that  the  credit  was 
given  to  the  wife.'"  If  a  tradesman,  in  supplying  a  wife  with  such  goods  as  she 
has  implied  authority  to  purchase  on  her  husband's  credit,  in  fact  furnishes  tliem 
on  the  husband's  credit,  he  is  not  precluded  from  holding  the  husband  liable  by  the 
fact  that  he  charged  the  goods  to  the  wife  on  his  books,'" 

§  16.  Husband's  ratification  of  wife's  acts. — If  a  wife  acts  as  agent  of  her  hus- 
band without  authority,  the  husband  may  ratify  her  acts  and  thus  render  them  bind- 
ing upon  him  to  the  same  extent  as  if  originally  authorized,  and  a  ratification  by 
him  may  be  either  express  or  implied  from  his  conduct. 

§  17.  Agency  of  woman  held  out  or  passing  as  wife. — Where  a  man  lives  with 
a  woman,  allowing  her  to  assume  his  name  and  pass  as  his  wife,  she  has  implied 
authority  to  pledge  his  credit  for  necessaries  during  the  continuance  of  the  co- 
habitation, in  like  manner  and  to  the  same  extent  as  if  she  were  in  fact  his  wife,'* 
and  this  is  true  although  the  person  who  furnished  the  necessaries  knew  at  the 
time  that  they  were  not  married.'^     But  if  there  is  no  cohabitation,  the  mere  fact 
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that  a  man  allows  a  woman  to  use  Ms  name  is  not  snflBcient  to  raise  this  pre- 
sumption of  authority  to  pledge  his  credit.''  And  although  they  cohabited,  if 
not  actually  married,  a  subsequent  separation  terminates  the  presumed  authority 
to  pledge  his  credit  and  he  will  not  be  liable  for  necessaries  furnished  the  woman 
thereafter,'*  unless  held  so  on  the  ground  of  estoppel.'" 

§  18.  Agency  of  partner. — ^In  an  ordinary  partnership,  each  partner  is  not  only 
a  principal,  but  he  is  also  an  agent  in  the  management  of  the  business  of  the  firm. 
In  the  absence  of  provision  or  agreement  to  the  contrary,  he  is  the  general  agent 
of  his  co-partners  with  implied  authority  to  bind  them  as  members  of  the  firm 
in  all  matters  which  are  properly  within  the  scope  of  the  pai'tnership  business.'* 
And  as  agent  for  his  co-partners  he  has  implied  authority,  unless  there  is  some 
provision  or  agreement  to  the  contrary,  not  only  to  act  himself  in  the  conduct  of 
the  partnership  business,  but  also  to  appoint  agents  to  represent  the  firm,  where 
such  an  appointment  is  within  the  partnership  business."  It  has  been  suggested 
that  the  power  of  a  partner  to  bind  the  firm  results  directly  from  the  contract  of 
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the  parties  rather  than  by  operation  of  law.  Whether  this  be  so  depends  some- 
what on  the  question  whether  a  partnership  be  regarded  as  a  contract  or  a  status 
established  by  contract. 

The  implied  power  of  a  partner  is  not  without  limit.  He  has  no  authority, 
unless  express  authority  or  an  estoppel  is  shown,  to  bind  his  co-partners  in  a 
matter  which  is  beyond  the  scope  of  the  partnership  business.*'  And  as  he  can- 
not appoint  an'  agent  to  do  for  the  firm  what  he  cannot  do  himself,  he  cannot, 
without  special  authority,  appoint  an  agent  to  bind  the  other  partners  by  a  con- 
veyance or  other  transaction  which  is  not  within  the  scope  of  the  partnership 
business.'' 

§  19.  Unincorporated  clubs  and  societies  as  principals. — When  a  number  of 
persons  form  a  club  or  society  for  social,  political,  religious,  or  charitable  purposes, 
etc.,  without  becoming  incorporated,  the  law  does  not  regard  them  as  a  legal  entity  or 
artificial  person,  like  a  corporation,  but  merely  as  a  collection  of  individuals, 
and  it  necessarily  foUows  that  the  club  or  association,  as  such,  cannot  appoint  or 
have  an  agent.'"  The  members  may  appoint  an  agent,  but  in  such  a  case  he  is  the 
agent  of  the  members  as  individuals.  They  are  joint  principals."^  Such  an  as- 
sociation is  not  a  partnership,  and  to  render  a  member  liable  as  a  principal  on 
contracts  made  by  the  persons  or  committees  who  manage  and  assume  to  act  fou 
the  association,  it  must  be  shown  that  he  expressly  or  impliedly  authorized  them 
to  represent  and  bind  him.°^  Members  of  such  bodies  are  not  chargeable  with 
debts  on  its  behalf,  unless  the  relation  of  principal  and  agent  is  established 
between  the  representative  of  the  association  and  person  sought  to  be  made  lia- 
ble. It  must  be  shown  that  the  party  assuming  to  act  for  the  association,  was  the 
agent  of  the  member  upon  whom  liability  is  sought  to  be  fastened,  and  is  author- 
ized by  him  to  enter  into  the  contract  as  his  representative."'    But  mere  membei- 


88.  TJnlted  ..States:.  Bowen  V.  Clark,  1 
Blss.  128,  Fed.  qas.  No.  1,721;  Winshlp  v. 
Bank   of  United   States,   5   Pet.   561. 

Alalinma:  Lang's  Heirs  V.  "Waring,  17 
Ala..  145. 

Colorado:  Lewln  v.  Barry,  15  Colo.  App. 
461. 

Connecticut:  New  Tork  Firemen  Ins.  Co. 
V.  Bennett,  .5   Conn.    574,   13   Am.   Dec.    109. 

Georgia:  Davis  v..  Dodson,  95  Ga.  718,  51 
Am.  St.  Rep.   108.  « 

nitnols:     Ruffner  v.  McConnel,   17  111.    212. 

Iowa:  Western  Stage  Co.  v.  Walker,  2 
Iowa,  504,  66  Am.  Dec.  789;  Seeberger  v. 
Wyman,    108    Iowa,    627. 

Kansas:  Shattuck  v.  Chandler,  40  Kan. 
516,  10  Am.  St.  Rep.  227. 

Kentncb7.:  Brooks-Waterfleld  Co.  v.  Jack- 
son,   21    Ky.  L,.  R.    854,    53   S.   W.    41. 

Maine:      Rollins-  v.    Stevens,    31    Me.    454. 

Michigan:  Van  Kleeok  V.  McCabe,  87  Mich. 
599,  24  Am.  St.  Rep.  182. 

Minnesota:  Maurin  v.  liyon,  69  Minn.  257, 
6S  Am.  St.  Rep.  568. 

Jleyr  York:  Hitchcock  v.  Peterson,  14  Hun, 
390;  Laverty  v.  Burr,  1  Wend.  529;  Stall  v. 
Catsklll  Bank,  18  Wend.  466;  Palliser  v. 
Erhardt,  46  App.  Div.  222. 

Nojrtli  Daltota:  Clarjie  v.  Wallace,  1  N.  D. 
404,    26  Am.   St.    Rep.    636. 

fennsylTania:  •  Sutton  T.  Irwine,  12  Sergr. 
&   R.   13;   Tanner  v.   Hall,   1  Pa.   417. 

Tennessee:,  Bank  of  Tennessee  V.  Saftar- 
rans,  3  Humph.  597;  Crosthwalt  v.  Ross,  1. 
Humph.   23,   34  Am.  Deo.   613. 
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Utah:  Peterson  v.  Armstrong,  24  Utah, 
96;  Gutheil  v.  Gilmer,  23  Utah,  84;  Cav- 
anaugh   V.    Salisbury,    22   Utah,    466. 

89.  Charles  v.  Bshleman,  5  Colo.  107;  Pal- 
liser V.   Erhardt,   46  App.  Div.    (N.  T.)    222. 

90.  Clark    &    M.    Corp.    48. 

»1.  Ray  V.  towers,  134  Mass.  22;  Will- 
cox  V.  Arnold,  162  Mass.  577;  Reding  v.  An- 
derson,   72   Iowa,   498. 

92.  Flemyng  v.  Hector,  2  Mees.  &  W. 
172;  Todd  v.  Bmly,  7  Mees.  &  W.  427;  Hawk* 
V.  Cole,  62  Law  T.  (N.  S.)  658;  Wilson,  v. 
Henderson,  123  Cal.  262;  Lewis  v.  Tilton, 
64  Iowa,  220,  52  Am.  Rep.  436;  Burt  ,v. 
Lathrop,.  52  Mich.  106;  Newell  v.  Borden,  128 
Mass.  31;  Riclimond  v.  Judy,  6  Mo.  App.  465: 
Lafond  v.  Deems,  81  N.  T.  507;  McCabe  v., 
Goodfellow,  133  N.  Y.  89;  Devoss  v.  Gray, 
22  Ohio  St.  159;  Ash  v.  Gule,  97  Pa.  493,  39 
Am.   Rep.   818. 

It  has  been  held  that  where  persons  Join 
for  social  and  recreative  purposes,  and  as- 
sume a  name  under  which  they  incur  lia- 
bilities, they  become  jointly  liable  for  the 
indebtedness  incurred,  and. each  member  con- 
tinues liable  so  long  as  he  remains  a  mem- 
ber, and  until  he  gives  notice  of  his  with- 
drawal to  creditors.  Park  v.  Spaulding,  10 
Hun  (T^.  Y.)  128.  and  see  Ebbinghousen  v. 
Worth'  Club,  4  Abb.  N.  C.    (N.  T.)    300. 

93.  Flemyng, V.  Hector,  2  Mees.  &  W.  172;, 
Wood  V.  Finch,  2  Fost.  &  F.  447;  Delouney 
V,  Strickland,  2  Stark.  416;  Luokombe,  v. 
Ashton,   2   Fost.    &   F.   707;   Lewis   v.    Tilton, 
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ship  is  not  siifficient  to  fix  the  liability  of  a  member  for  indebtedness  contracted 
on  behalf  of  such  an  association  or  society."*  A  member  can  only  be  made  liable 
by  his  personal  acts  or  participation  in  the  transaction  in  question/^  or  where 
the  business  is  conducted  through  the  medium  of  officers  or  agents,  by  agreeing, 
at  the  time  of  becoming  a  member,  to  the  exercise  of  defined  powers  by  the  rep- 
resentatives of  the  associations,  as  by  expressly  or  impliedly  consenting  to  abide 
by  the  provisions  of  its  constitution,  by-laws,  or  corresponding  rules  of  guidance, 
respecting  their  appointments  and  powers,"'  or  by  sanctioning  or  acquiescing  in 
an  appointment  or  delegation  of  authority,  either  by  voting  therefor,  by  assent- 
ing to  the  action  taken,  or  by  subsequently  ratifying  it."''  In  the  absence  of  an 
agreement  to  abide  by  the  action  of  a  majority  of  the  members,  or  of  the  action 
of  a  committee  or  officer  of  the  association,  the  liability  is  limited  to  those  only 
who  agreed  to  be  bound  by  such  actions."^  The  assent  need  not  be  express,  but 
may  be  made  out  by  acts  and  conduct.""  Neither  need  it  be  proved  by  former 
records;  but  may  be  established  by  parol  proof. ^  There  may  be  cases,  however, 
in  which  the  objects  for  which  the  association  is  organized  are  so  clear,  and  the 


64  Iowa,  220,  B2  Am.  Rep.  4S6;  Ray  v.  Pow- 
ers, 134  Mass.  22;  Newell  v.  Borden,  128 
Mass.  31;  Volger  v.  Ray,  131  Mass.  439;  Burt 
V.  Liathrop,  52  Mich.  106;  Rice  v.  Peninsu- 
lar Clul),  52  Mich.  87;  Heath  v.  GosUn,  80 
Mo.  310,  50  Am.  Rep.  505;  Richmond  v.  Judy, 
6  Mo.  App.  465;  Slzer  v.  Daniels,  66  Barb. 
(N.  T.)  426;  Devoss  v.  Gray,  22  Ohio  St. 
169;  Ash  v.  Gule,  97  Pa.  493,  39  Am.  Rep. 
818;  Rldgely  t.  Dobson,  3  Watts  &  B.  (Pa.) 
118. 

In  Eichbaura  v.  Irons,  6  Watts  &  S.  (Pa.) 
67,  40  Am.  Dec.  640,  it  was  held  that  the 
liability  of  the  members  or  committees  ap- 
pointed by  a  political  meeting  to  provide 
a  free  public  dinner  for  the  members  of 
a  political  party  was  not  determinable  by 
the  law  of  principal  and  agent,  nor  by  the 
law  of  partnership,  but  by  the  question  of 
concurrence  in  giving  the  order — their  ac- 
tion being  Joint,  and  not  several. 

And  see  Davison  v.  Holden,  65  Conn.  103, 
3  Am.  St.  Rep.  40,  wherein  It  is  said  that 
persons  associating  for  commercial  purposes 
for  their  pecuniary  advantage,  and  who  for 
convenience  transact  business  and  assume 
associate  name,  are  liable  upon  the  principle 
of  the  law  of  agency.  Bennett  v.  I<athrop, 
71  Conn.  613,  71  Am.  St.  Rep.  222. 

94.  Flemyng  v.  Hector,  2  Mees.  &  W.  172; 
Caldlcott  V.  Griffiths,  8  Bxch.  898;  Hawke  v. 
Cole,  62  Law  T.  (N.  S.)  658;  Ash  v.  Gule, 
97  Pa.  493,  39  Am.  Rep.  818;  McCabe  v.  Good- 
follow,  133  N.  T.  89.  And  the  mere  fact 
that  a  person  is  a  member  of  the  managing 
committee  is  not  of  Itself  evidence  of  au- 
thority to  pledge  his  credit.  Wood  v.  Finch, 
2  Fost.  &  P.  447;  Draper  v.  Manvers,  9  Times 
r,aw  R.  73;  Steele  v.  Gourley,  8  Times  Law 
R.  772;  Overton  v.  Hewett,  I  Times  Law  R. 
246.  A  member  is  not  liable  for  rent  under 
a  lease  executed  by  the  association  before 
he  became  a  member,  on  a  count  framed 
on  the  contract  originally  made.  Barry  v. 
Nuckolls,    2    Humph.    (Tenn.)    324. 

95.  Reding  v.  Anderson,  T2  Iowa,  498; 
Ash  V.  Guie,  »7  Pa.  498,  39  Am.  Rep.  818; 
In  re  St.   James  Club,   16  Jur.  107B. 

96.  Flemyng  v.  Hector,  2  Mees.  &  W.  172; 
Todd   V.    Emly,    7   Mees.    &  W,   437;    Bennett 


V.  Lathrop,  71  Conn.  613,  71  Am.  St.  Rep. 
222.  By-lawB  providing  that  a  number  less 
than  the  whole  constitute  a  quorum,  which, 
or  a  majority  thereof,  may  act  for  the  whole 
body,  are  binding  on  those  who  agree  to 
them.     Cohn  v.  Borst,  36  Hun  (N.  T.)  562. 

97.  Plemyng  v.  Hector,  2  Mees.  &  W.  172; 
Todd  V.  Bmly,  7  Mees.  &  W.  427;  The  St. 
James  Club,  2  De  Gex,  M.  &  G.  383;  De- 
launey  v.  Strickland,  2  Stark.  416;  Braith- 
waite  V.  Skofield,  9  Barn.  &  C.  401;  Cock- 
erell  v.  Aucompte,  2  C.  B.  (N.  S.)  440;  Reding 
V.  Anderson,  72  Iowa,  498;  Lewis  v.  Tilton, 
64  Iowa,  220,  62  Am.  Rep.  436;  Wells  v.  Tur- 
ner, 16  Md.  133;  Wlllcox  v.  Arnold,  162  Mass. 
577;  Volger  v.  Ray,  131  Mass.  439;  Newell 
V.  Borden,  128  Mass.  31;  Ray  v.  Powers,  134 
Mass.  22;  Heath  v.  Goslin,  80  Mo.  310,  50 
Am.  Rep.  505;  Ferris  v.  Thaw,  72  Mo.  446; 
Richmond  v.  Judy,  6  Mo.  App.  469;  Devoss 
V.  Gray,  22  Ohio  St.  159,  169;  Eichbaum  v. 
Irons,  6  Watts  &  S.  <Pa.)  67,  40  Am.  Dec. 
540;  Rldgely  v.  Dobson,  3  Watts  &  S.  (Pa.) 
118;  Ash  V.  Gule,  97  Pa.  493,  39  Am.  Rep. 
818;  Fredenthal  v.  Taylor,  26  Wis.  286.  See, 
also,  Keller  v.  Tracy,  11  Iowa,  530;  Drake 
V.  Normal  School  Trustees,  11  Iowa,  64. 
Where  persons  associated  and  raised  funds 
to  erect  a  building,  and  appointed  one  of 
their  members  as  their  agent  to  employ 
workmen  and  purchase  materials,  it  was 
held  that  he  had  authority  to  bind  the  sub- 
scribers, including  himself,  and  that  all 
might  be  sued  jointly.  Robinson  v.  Robin- 
son,  10  Me.   240. 

9S.  Todd  V.  Emly,  7  Mees.  &  W.  427; 
Flemyng  v.  Hector,  2  Mees.  &  W.  172;  New- 
ell V.  Borden,  128  Mass.  31;  Devoss  v.  Gray, 
22  Ohio  St.  159.  Every  member  present  at 
a  meeting  assents  beforehand  to  whatever 
the  majority  may  do,  and  becomes  a  party 
to  acts  .  done,  though  against  his  will.  If 
he  would  escape  responsibility  he  must  pro- 
test and  throTT  up  his  membership  on  the 
spot.  Elchbaum  v.  Irons,  6  Watts  ft  S. 
(Pa.)   67,   40  Am.  Deo.   540. 

99.  Heath'  T.  Goslin,  80  Mo.  SIO,  60  Am. 
Rep.   E06. 

1.  Newell  V.  Borden,  123  Mass.  31;  Hay 
V.   Powers,   134   Masn.   83. 
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acts  done  are  so  essentially  necessary  to  the  furtherance  of  those  objects,  that  the 
members  will  be  presumptively  boimd  by  them,  without  evidence  of  consent  or 
ratification.^ 

§  20.  Agency  as  hetween  tenants  in  common  and  co-owners. — In  order  that  one 
tenant  in  common  of  real  property  or  co-owner  of  personal  property  may  bind 
the  other  with  respect  to  such  property,  consent  on  the  part  of  the  other  is  essen- 
tial. There  is  no  implied  agency,  as  in  the  case  of  a  partnership,  merely  by 
virtue  of  their  relation.'  "One  tenant  in  common  has  no  power  as  such  to  con- 
vey or  dispose  of  the  lands  of  his  co-tenant,  and  cannot  execute  a  deed  of  the 
lands  of  his  co-tenant  in  any  other  manner  than  can  a  stranger."*  So  the  mere  rela- 
tion of  co-tenancy  between  joint  mine  owners  does  not  empower  one  of  them  to 
render  his  co-tenants  liable  on  any  contracts  or  for  any  expenditures  he  may  make 
as  their  agent."*  But  where  the  act  is  such  that  it  is  manifestly  for  the  benefit  of 
all  the  co-tenants,  as  the  filing  of  a  notice  of  an  adverse  claim  to  a  mine,  it  may  be 
done  by  one  on  behalf  of  the  others  without  a  power  of  attorney  from  them.' 
The  appointment  of  an  agent  by  one  co-tenant,  to  act  in  reference  to  the  common 
property,  will  bind  tliat  one  only,'  unless  his  co-owner  joins  in  or  subsequently 
ratifies  such  appointment.*  But  the  majority  owner  of  a  vessel  acts  as  the  agent 
of  his  co-owners  in  managing  the  ship,  and  acts  done  by  him  in  the  course  of  such 
management  are  binding  on  them,  unless  they  expressly  dissent.' 

§  21.  Agency  between  joint  obligors — Joint  obligees. — It  sometimes  becomes 
necessary  that  the  relation  of  principal  and  agent  should  exist  between  persons  hav- 
ing a  joint  interest  or  joint  liability  in  certain  matters.  Such  persons  have  a 
common  interest  and  at  times  it  is  necessary  that  one  of  them  should  represent 
his  co-obligors  in  matters  in  which  they .  are  all  concerned.  In  accordance  with 
this  principle,  the  joint  debtor  may  act  as  the  agent  of  his  co-debtors  in  paying 
the  joint  debt  and,  when  he  has  done  so,  may  compel  contribution  from  them; 
and  if,  after  satisfying  the  debt,  he  is  discharged  therefrom,  it  redounds  to  the 
benefit  of  all  and  will  operate  to  discharge  them  all.^"  As  has  been  said,  "Each 
represents  the  others  in  matters  relating  to  the  payment  and  discharge  of  their 
joint  liability.^^     This  agency  of  a  joint  obligor,  however,  should  not  be  extended 


a.  Slzer  V.  Daniels,  66  Barb.  (N.  T.)  426; 
Richmond  Y.  Judy,  6  Mo.  App.  465;  McCabe 
V.   Goodfellow,   133  N.   T.  89. 

3.  Blood  V.  Goodrich,.  9  Wend.  (N.  Y.)  68, 
24  Am.  Dec.  121;  Metzger  v.  Huntington,  139 
Ind.  501;  Barton  v.  Willla-iis,  5  Barn.  &  Aid. 
•?95;  Dunham  v.  Loverock.  158  Pa.  197,  38 
Am.  St.  Rep.  838;  Butler  Sav.  Bank  v.  Os- 
borne, 159  Pa.  10,  39  Am.  St.  Rep.  665;  Burt 
.t  Brabb  Lumber  Co.  v.  Clay  City  Lumber 
Co.,   23  Ky.  L.   R.   1019,    64   S.  W.   652. 

4.  Blood  V.  Goodrich,  9  Wend.  (N.  Y.)  68. 
24  Am.  Dec.  121;  MoBlroy  v.  McLeay,  71  Vt. 
396. 

5.  Rico  Reduction  &  Min.  Co.  v.  Mus- 
)?rave,  14  Colo.  79;  Cliase  v.  Savage  Silver 
Min.  Co.,  2  Nev.  9;  Paul  v.  Cragnaz.  25  Nev. 
295;  Mercur  v.  State  Line  &  S.  R.  Co.,  171 
Pa.   12. 

6.  Nesbltt  V.  Delamar's  Nev.  Gold  Mln. 
Co.,  24  Nev.  273,  77  Am.  St.  Rep.  807. 

7.  Keay  v.  Fenwick,  1  C.  P.  Dlv.  745; 
Permlnter  v.  Kelly,  18  Ala.  716,  54  Am.  Dec. 
177;  Noe  v.  Christie,  51  N.  T.  270;  Omaha 
&  Grant  Smelting  &  Refining  Co.  v.  Tabor, 
13  Colo.  41,  16  Am.  St.  Rep.  185;  Mayfleld 
V.   McKnight    (Tenn.)    56   S.    W.    42. 


8.  Keay  v.  Fen-n-ick,  1  C.  P.  Dlv.  745; 
Noe  V.  Christie,   51  N.   T.   270. 

».  Swift  V.  Tatner,  89  Ga.  660,  32  Am. 
St.  Rep.  101;  Gray's  Adm'r  v.  Allen,  14  Ohio, 
58,  45  Am.  Dec.  523;  Thorns  v.  Southard.  2 
Dana  (Ky.)  475,  26  Am.  Deo.  467.  But  a 
part  owner  of  a  vessel  is  not  an  .\gent  of  his 
co-owners  when  he  takes  it  to  sail  on 
shares,  agreeing  out  of  its  earnings  to  pay 
all  expenses,  and  to  give  the  others  a  cer- 
tain proportion  of  the  net  proceeds.  Wil- 
liams V.  Hays,  143  N.  Y.  442,  42  Am.  St. 
Rep.    743. 

.  10.  Whitcomb  v.  Whiting,  2  Doug.  652; 
Chetwood  v.  California  Nat.  Bank.  113  Cal. 
414;  Fitch  V.  Hammer,  17  Colo.  591;  Scofleld 
v.  Clark,  48  Neb.  711;  Green  v.  Rick,  121 
Pa,  130.  6  Am.  St.  Rep.  760;  Mills  v.  Hyde. 
3  9  Vt.  59,  46  Am.  Deo.  177;  Maslin's  Bx'rs  v. 
Hiett,  37  W.  Va.  15.  A  receipt  under  seal, 
given  by  an  obligee  to  a  joint  obligor,  "in 
full  satisfaction  for  his  liability"  upon  the 
obligation,  releases  the  co-obligors,  if  the 
receipt  itself  does  not  show  a  contrary  In- 
tention. Hale  V.  Spaulding,  145  Mass.  482, 
1   Am.   St.   Rep.   475. 

11.  Green  v.  Rick,  121  Pa.  130,  6  Am.  St 
Rep.    760. 
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beyond  what  is  necessary  to  perform  or  complete  the  original  contract.^"  It  is 
doubtless  the  law  that  joint  debtors,  in  matters  respecting  their  joint  indebted- 
ness, may,  to  a  certain  extent,  bind  each  other  by  their  admissions,^'  but  this  can 
only  be  as  to  facts  affecting  rights  or  remedies  then  existing.  The  admissions 
must  relate  to  matters  showing  what  are  the  terms  of  the  contract  already  made, 
or  whether  it  has  been  performed  or  otherwise  discharged.  The  idea,  however, 
cannot  be  sanctioned,  that  a  co-debtor,  merely  because  he  is  such,  has  authority  to 
bind  his  associates  to  a  new  contract,  although  it  may  be  in  regard  to  an  old 
debt.**  A  partial  payment  by  a  joint  debtor,  therefore,  without  the  knowledge  or 
assent  or  subsequent  ratification  of  his  co-debtors,  will  not  bind  the  latter  so  as  to 
authorize  the  inference  of  a  new  promise  on  their  part,  and  therefore  will  not 
affect  the  defense  of  the  statute  of  limitations  as  to  them.*"  Of  course  the  joint 
obligors  may  expressly  authorize  one  of  their  number  to  make  a  partial  payment 
on  a  joint  obligation  or  to  make  a  new  promise;  or  such  authority  may  result 
from  the  relation  of  the  parties ;  or  the  acts  may  be  subsequently  ratified,  in  either 
of  which  cases  the  co-obligors  would  all  be  estopped  to  plead  the  statute  of  limita- 
tions.*" In  some  of  the  cases,  the  acknowledgment  or  partial  payment  relied 
upon  to  take  the  case  out  of  the  statute  was  made  before  the  bar  of  the  statute 
had  become  complete;  but  in  principle,  there  is  no  distinction  between  the  legal 
effect  of  the  acknowledgment  or  payment  made  before  or  after  the  bar  of  the 
statute  has  attached;  and  a  new  promise  or  part  payment  by  one  of  two  or  more 
joint  debtors,  whethar  made  before  or  after  the  debt  is  barred  by  statute,  takes 
the  case  out  of  the  statute  only  as  to  the  party  so  promising  or  paying,  unless 
his  co-debtors  assent  to  or  subsequently  ratify  such  promise  or  payment.*'  But 
notwithstanding  this,  there  is  much  conflict  in  the  cases  as  to  the  right  of  one 
joint  debtor  to  act  as  the  agent  of  his  co-debtors  'in  extending  the  bar  of  the 
statute,  before  it  has  attached.  It  has  been  held  in  a  number  of  cases,  following 
Lord  Mansfield's  decision,  that,  where  the  bar  of  the  statute  has  not  attached,  the 
joint  relationship  of  the  co-debtors  makes  one  of  them  the  agent  of  the  other 
to  the  extent  that  he  may,  by  payment  or  new  promise,  represent  his  co-debtors 
in  extending  the  bar  of  the  statute  as  to  the  joint  debt.*'     But  the  better  con- 


la.  Wolf  V.  Fink,  1  Pa.  435,  44  Am.  Deo. 
141;  Smith  v.  United  States,  2  Wall.  (U.  S.) 
219.  One  co-surety  la  not  an  agent  of  the 
others  for  the  purpose  of  extending  the  time 
of  payment  of  a  promissory  note.  Wolf  v. 
Pink,   1  Pa.   435,    44  Am.  Deo.   141. 

18.  Kallenbaoh  v.  Dickinson,  100  111.  427, 
39  Am.    Rep.    47. 

14.  Kallenbaoh  v.  Dickinson,  100  111.  427, 
39  Am.  Rep.  47;  and  see  cases  hereafter 
cited. 

15.  Lowther  v.  Chappell,  8  Ala.  353;  Kal- 
lenbaoh V.  Dickinson,  100  111.  427,  39  Am. 
Rep.  47;  Waughop  v.  Bartlett,  165  111.  124'; 
Boynton  v.  Spafford,  162  111.  113,  53  Am. 
St.  Rep.  274;  Willoughby  v.  Irish,  35  Minn. 
63,  59  Am.  Rep.  297;  Oleson  v.  Wilson,  20 
Mont.  544,  63  Am.  St.  Rep.  639;  Bender  v. 
Blessing,  82  Hun,  (N.  Y.)  320;  McMullen  v. 
RafEerty,  24  Hun  (N.  T.)  363;  Coleman  v. 
Fobes,  22  Pa.  156,  60  Am.  Dec.  75;  Cowhlck 
V.  Shingle,   6  Wyo.  87,  63  Am.  St.  Rep.  17. 

16.  Bergman  v.  Bly,  66  Fed.  40;  McCar- 
thy V.  White,  21  Cal.  495,  82  Am.  Dec.  754; 
Kallenbach  v.  Dickinson,  100  111.  427,  39 
Am.  Rep.  47;  Boynton  v.  SpafCord,  162  111. 
113,  63  Am.  St.  Rep.  274;  Waughop  v.  Bart- 
lett,   165    111.    124;    Malnzlnger   v.    Mohr,    41 


Mich.  685;  Pfennlnger  v.  Kokesch,  68  Minn. 
81;  Oleson  v.  Wilson,  20  Mont.  544,  63  Am. 
St.  Rep.  639;  Pitts  v.  Hunt,  6  Lans.  (N.  T.) 
146;  Halght  v.  Avery,  16  Hun  (N.  T.)  252; 
Munro  v.  Potter,  34  Barb.  (N.  Y.)  358;  In  re 
Petrle,  82  Hun  (N.  Y.)  62;  Whipple  v.  Ste- 
vens, 22  N.  H.  219;  Harper  v.  Edwards,  115 
N.  C.  246;  Gllok  v.  Crist,  37  Ohio  St.  388; 
Wesner  v.  Stein,  97  Pa.  322;  Bailey  v.  Cor- 
liss,   51    Vt.    366. 

17.  Cowhick  V.  Shingle,  5  Wyo.  87,  63 
Am.   St.   Rep.  17. 

18.  Enslandi  In  Whitcomb  v.  Whiting,  2 
Doug.  652,  Lord  Mansfield,  In  reference  to 
Joint  debtors,  says:  "Payment  by  one  Is 
payment  for  all,  the  one  acting  virtually  as 
agent  for  the  rest;  and  In  the  same  manner, 
an  admission  by  one,  Is  an  admission  by 
all;  and  the  law  raises  the  promise  to  pay, 
when  the  debt  is  admitted  to  be  due."  And 
to  the  same  effect,  see,  in  cases  of  part- 
nership: 

Cennectlcnti  Colt  v.  Tracy,  8  Conn.  286, 
20  Am.  Dec.  110;  Austin  v.  Bostwick,  9  Conn. 
496,  25  Am.  Dec.  42;  Beardsley  v.  Hall,.  86 
Conn.  270,  4  Am.  Rep.  74;  Bissell  v.  Adams, 
35  Conn.   299. 

Gcorglat  Cox  v.  Bailey,  9  Ga.  467,  64  Am. 
Deo.    358. 
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sidered  cases  hold  otherwise;  that  one  joint  debtor  cannot  act  as  the  agent  (Jf  his 
co-debtors  in  such  cases,  in  extending  the  bar  of  the  statute  by  payment  or  new 
promise  without  their  consent,  save  in  the  case  of  existing  partnerships.^'  But 
although  many  of  the  decisions  recognize  the  rule  in  Whitcomb  v.  Whiting,  as  to 
a  payment  or  new  promise  made  by  a  joint  debtor  before  the  claim  is  barred  by 
statute,  yet  they  nearly  all  adhere  to  the  rule  that  one  joint  debtor  cannot,  after 
the  bar  of  the  statute  has  attached,  act  as  the  agent  of  the  other  without  his  assent, 
in  removing  the  bar  of  the  statute  by  payment  or  acknowledgment.^" 


liOnislnna:  Boullt  V.  Sarpy,  30  La.  Ann. 
494. 

Malnei  Shepley  v.  Waterhouse,  22  Me.  497; 
Dlnsmore  v.  Dlnsmore,  21  Me,  433  (but  see 
later  cases  In  following  note). 

Maryland:  Burgoon  v,  Bixler,  55  Md.  384, 
39  Am.  Rep.  417;  Schlndel  v.  Gates,  46  Md. 
604,   24   Am.    Rep.    626. 

MassaeUusetts :  Slgourney  v.  Drury,  14 
Pick.  387;  Hunt  v.  Brldgham,  2  Pick.  581, 
13  Am.  Dec.  458;  Frye  v.  Barker,  4  Pick.  381. 

Minnesota:  Whitaker  v.  Rice,  9  Minn.  13, 
86   Am.   Deo.   78    (but   see   later  oases). 

Missouri:  McClurg  v.  Howard,  45  Mo.  365, 
100  Am.  Deo.  378;  Lawrence  County  v.  Dun- 
kle,   35  Mo.   395. 

Neiv  Jersey:  Casebolt  v.  Ackerman,  46  N, 
J.  Law,  169;  Merritt  v.  Day,  38  N.  J.  Law, 
32,    20    Am.    Rep.    362. 

New  York:  Reld  V.  McNaughton,  16  Barb. 
168. 

North  Carolina:  Davis  v.  Coleman,  7  Ired. 
Law,  424;  Moore  v.  Seaman,  111  N.  C.  328; 
Green  v.  Greensboro  Female  College,  83  N. 
C.    449,    35   Am.    Rep.    579. 

Fennsylvaniat  Zent's  Bx'rs  v.  Heart,  8  Pa. 
837. 

Rhode  Island:  Woonsocket  Inst.  v.  Bal- 
lon, 16  R.  1.  351;  Perkins  v.  Barstow,  6  R. 
I.   605. 

South  Carolina:  Beitz  v.  Fuller,  1  MoCord, 
541  10  Am.  Deo.  693;  Smith  v.  Caldwell,  16 
Rich.   365. 

'Wisconsin:  National  Bank  v.  Cotton,  53 
Wis.   31. 

And  this  principle  applies  to  a  payment 
or  acknowledgment  made  by  an  adminis- 
trator or  executor  of  one  of  the  Joint  obli- 
gors. County  of  Vernon  v.  Stewart,  64  Mo. 
408,  27  Am.  Rep.  250;  Briggs  v.  Starke,  2 
Mill,  Const.  (S.  C.)  Ill,  12  Am.  Dec.  659; 
Hord's  Adm'rs  v.  Lee,  4  T.  B.  Mon.  (Ky.)  36; 
Heath  v.  Grenell,  61  Barb.  (N.  T.)  190, 

19.  United  States:  Bell  V.  Morrison,  1 
Pet.  352;  Bergman  v.  Bly,  66  Fed.  40. 

Alabama:  Knight  v.  Clements,  45  Ala.  89, 
6  Am.  Rep.  693;  Lowther  v.  Chappell,  8  Ala. 
363,  42  Am.  Dec.  643;  Caruthers  v.  Mardis' 
Adm'rs,  3  Ala.  699;  Wyatts  v.  Bell,  41  Ala. 
222. 

District  Columbia:  Miller  v.  Miller,  Mao- 
Arthur   &   M.    (D.   C.)    109,    48   Am.    Rep.    738. 

Florida:  Tate  v.  Clements,  16  Fla.  339,  26 
Am.   Rep.   709. 

C^or^a:   ,  Hunter  v.  Robertson,  30  Ga.  479, 

Illinois:  Kallenbach  v.  Dickinson,  100  111. 
427,  39  Am.  Rep.  47;  Davis  v.  Mann,  43  111. 
App.    301;   "Waughop  v.   Bartlett,   165   111.   124. 

Indiana:  Bottles  v.  Miller,  112  Ind.  684; 
Meitzler  v.  Todd,  12  Ind.  App.  381,  54  Am. 
St.  Rep.  631;  Tandes  v.  Lefavour,  2  Blackf. 
(Ind.)    371. 

Kansas:  Davis  v.  Clark,  58  Kan.  469; 
Steele  v.  Souder,  20  Kan.  39. 


Louisiana:  Reynolds  v.  Rowley,  t  La. 
Ann.    890. 

Maine:  Wellman  v.  Southard,  30  Me.  425; 
Odell  v.  Dana,  33  Me.  182. 

Massachusetts:  Faulkner  v.  Bailey,  123 
Mass.   5SS. 

Michigan:  Rogers  v.  Anderson,  40  Mich. 
290;  Thompson  v.  Richards,  14  Mich.  172. 

Minnesota:  Willoughby  v.  Irish,  35  Minn. 
63,  59  Am.  Rep.   297. 

Mississippi:  Briscoe  v.  Anketell,  28  Miss. 
361,  61  Am.  Dec.  553;  Foute  v.  Bacon,  24 
Miss.  156. 

New  Hampshire:  Whipple  v.  Stevens,  22 
N.  H.  219;  Exeter  Bank  v.  Sullivan,  6  N.  H. 
124;  Kelley  v.  Sanborn,  9  N.  H.   46. 

New  York:  Van  Keuren  v.  Parmelee,  2  N. 
Y.  (2  Comst.)  523,  51  Am.  Dec.  322;  Gould  v. 
Cayuga  County  Nat.  Bank,  86  N.  Y.  75;  Shoe- 
maker v.  Benedict,  11  N.  Y.  176,  62  Am.  Dec. 
95;  Bender  v.  Blessing,  82  Hun,  320  (com- 
pare Johnson  v.  Beardslee,  15  Johns.  3). 

North  Carolina:  Campbell  v.  Brown,  86  N. 
C.  376,  41  Am.  Rep.  464;  De  Due  v.  Butler,  112 
N.  C.  458. 

Ohio:  Hance  V.  Hair,  25  Ohio  St.  349; 
Palmer  v.  Dodge,  4  Ohio  St.  21,  62  Am.  Dec. 
271. 

Pennsylvania:  Clark  v.  Burn,  86  Pa.  502; 
Levy  V.  Cadet,  17  Serg.  &  R.  126,  17  Am. 
Dec.  650;  Bush  v.  Stowell,  71  Pa.  208,  10  Am. 
Rep.  694;  Coleman  v.  Fobes,  22  Pa.  156,  60 
Am.  Deo.  75. 

South  Carolina:  Walters  v.  Kraft,  23  S. 
C.  578,  55  Am.  Rep.  44. 

Tennessee:  Muse  v.  Donelson,  2  Humph. 
166,  36  Am.  Dec.  309;  Belote's  Ex'rs  v.  Wynne, 
7  Yerg.  533. 

Wyoming;  Cowhiok  v.  Shingle,  6  Wyo.  87, 
63  Am.  St.  Rep.  17. 

30.  United  States:  Allen  v.  O'Donald,  28 
Fed.    17. 

Arkansas:  Biscoe  V.  Jenkins,  10  Ark.  108; 
Blsooe  V.  James,  10  Ark.  163;  Borden  v. 
Peay,   20  Ark.   293. 

Georgia:  Cox  v.  Bailey,  9  Ga.  467,  54  Am. 
Dec.  358. 

Kentucky:  Cochran  v.  Walker,  82  Ky.  220, 
56  Am.  Rep.  891. 

Maine:  True  v.  Andrews,  35  Me.  183;  Pike 
V.  Warren,  15  Me,  390. 

Maryland:  Schindel  v.  Gates,  46  Md.  604, 
24  Am.  Rep.  526;  Ellicott  v.  Nichols,  7  Gill, 
85,  48  Am.  Deo.  546;  Burgoon  v.  Bixler,  55 
Md.  384,  39  Am.  Rep.  417. 

Missouri:  McClurg  v.  Howard,  46  Mo.  366, 
100  Am.  Dec.  378. 

Nebraska:  Mayberry  v.  Willoughby,  6  Neb. 
368. 

NCTT  Jersey:  Parker  V.  Butterworth,  46  N. 
J.  Law,  244.  50  Am.  Rep.  407. 

New  York:  Van  Keuren  v.  Parmelee,  2  N. 
Y.  (2  Comst.)  523,  61  Am.  Dec.  322;  Bogert 
V.  Vermllya,  10  Barb.   (N.  T.)   32. 
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It  is  also  true  in  reference  to  joint  obligees  that  in  some  respects  each  may  act 
as  the  agent  of  the  others  in  matters  pertaining  to  their  joint  interest.  Thus,  one 
of  two  or  more  joint  obligees  to  a  contract  has  the  right  to  receive  payment  there- 
on, and  such  payment  discharges  the  obligation  to  the  amount  paid,  whether  in 
whole  or  in  part."^ 

§  22.  Implied  agency  of  master  of  ship. — The  master  of  a  vessel,  by  reason  of 
the  peculiar  relation  he  bears  to  his  employers  and  to  all  concerned  in  the  voyage, 
and  the  necessities  of  the  case,  may  impliedly  act  as  the  agent  of  such  parties 
when  it  becomes  necessary  that  he  should  do  so,  in  order  to  successfully  carry  on 
the  voyage,  or  protect  the  cargo. ''^  He  may  appoint  another  as  master  in  his 
stead  and  delegate  his  powers  as  master  to  such  other,  in  cases  of  necessity  or 
sudden  emergency  in  a  foreign  port,  in  the  absence  of  the  owner  and  employer 
or  his  authorized  agent,  whenever  it  may  be  necessary  and  proper  for  the  wel- 
fare of  the  ship,  and  the  due  accomplishment  of  the  voyage.-^  So  in  cases  of 
necessity,  he  may  act  as  agent  in  contracting  for  repairs  and  supplies  to  the  ship,-* 
or  in  hypothecating  the  vessel;^'  but  his  agency  in  this  respect  is  strictly  limited 
to  the  necessities  of  the  ship.°°  But  the  authority  of  a  master  in  a  foreign  port 
to  procure  supplies  and  repairs  necessary  for  the  safety  of  the  ship  and  the  due 
performance  of  the  voyage  is  not  confined  to  procuring  only  such  supplies  as  are 
absolutely  or  indispensably  necessary,  but  includes  all  such  as  are  reasonably  fit 
and  proper  for  the  ship  and  voyage.^" 

He  may  sell  the  cargo  in  a  perishable  or  damaged  condition,  which,  he  is 
unable  to  save  or  transmit,  if  he  acts  bona  fide  and  under  a  stringent  neces- 
sity.'*   He  may,  when  his  vessel  becomes  disabled  and  unable  to  proceed,  and 


North  Carolina:  Long  v.  MUler,  9S  N.  C. 
227;  Green  v.  Greensboro  Female  College,  83 
N.  C.  449,  35  Am.  Rep.  579. 

South  Carolina  1  Vi'alters  v.  Kraft.  23  S.  C. 
578,  55  Am.  Rep.  44;  Smith  v.  Caldwell,  15 
Rich.  365. 

Tennessee:  Cocke  V.  Hoffman,  6  Lea,  105, 
40  Am.  Rep.  23. 

Vermont!     Phelps  v.  Stewart,  12  Vt.  256. 

Wyoming:  Cowhick  V.  Shingle,  5  Wyo.  87, 
63  Am.  St.  Rep.  17.  As  was  said  In  Biscoe  V. 
Jenkins,  10  Ark.  108:  "In  our  opinion,  a 
part  payment  made  by  a  compromlsor  after 
the  bar  has  attached,  unless  with  the  con- 
sent and  authority  of  the  other,  given  after 
the  bar  has  attached,  or  given  before  with 
express  reference  to  such  a  state  of  things, 
cannot  take  from  the  other  his  right  of  de- 
fense to  an  action  for  recovery  of  the  debt." 

21.  Moore  v.  Bevier,  00  Minn.  240;  Voss 
V.   Murray,    50    Ohio  St.    19. 

22.  Harrison  v.  Fortlage,  161  U.  S.  57; 
Jordan  v.  Warren  Ins.  Co.,  1  Story.  342, 
Fed.  Cas.  No.  7,524;  The  Sarah  Ann,  2  Sumn. 
208,  Fed.  Cas.  No.  12,342;  Duncan  v.  Reed, 
39  Me.  415,  63  Am.  Dec.  635;  McGllvery  v. 
Stackpole,   38  Me.    283,   61   Am.   Dec.    245. 

Where  the  master  of  a  vessel  In  distress 
employs  a  person  to  extinguish  a  fire  on 
board  and  protect  the  cargo,  with  knowledge 
of  and  contracting  In  reference  to  a  rea- 
sonable custom  of  port  to  charge  custody, 
commission,  and  reasonable  attendance  fees, 
the  owner  of  the  vessel  will  be  bound  there- 
by. Horan  v.  Strachan,  86  Ga.  408,  22  Am. 
St.  Rep.  471;  The  Rlpon  City,  102  F.  176. 

83.  See  Gernon  v.  Cochran,  Bee,  209,  Fed. 
Cas.    No.    5,368. 

24.  The  Fortitude,  3  Sumn.  228,  Fed.  Cas. 
No.  4.953;  Naylnr  v.  Baltzell.  Taney,  55.  Fed. 


Cas.  No.  10,061;  The  Aurora,  1  Wheat.  [U. 
S.]  96;  Thomas  v.  Osborn,  19  How.  [U.  S.] 
22;  Ross  v.  Active,  2  Wash.  C.  C.  226,  Fed. 
Cas.  No.  12,071;  Calet  v.  Steamer  Bonaparte, 
1  Rob.  [La.]  463,  38  Am.  Dec.  190;  Black 
Diamond  Coal  Mln.   Co.  v.  Grady,   87  F.  .232. 

25.  Skrlne  v.  Hope,  Bee,  2,  Fed.  Cas.  No. 
12,927;  Naylor  v.  Baltzell,  Taney,  55,  Fed. 
Cas.  No.  10,061;  Duncan  v.  Reed,  39  Me. 
415,    63  Am.   Dec.   635. 

26.  Carrlngton  v.  Ann  C.  Pratt,  10  N.  T. 
Leg.  Obs.  193,  and  cases  cited  above. 

27.  The  Fortitude,  3  Sumn.  228,  Fed.  Cas. 
No.  4,953;  The  Medora,  1  Sprague,  138,  Fed. 
Cas.  No.  9,391;  The  Grapeshot,  9  Wall.  [N. 
T.]    130. 

28.  Vlierboom  v.  Chapman,  13  Mees.  & 
W.  230;  The  Maria  White,  1  Hask.  204,  Fed. 
Cas.  No.  9,083;  Jordan  v.  Warren  Ins.  Co.,  1 
Story,  342,  Fed.  Cas.  No.  7,524;  Pope  v. 
Nickerson,  3  Story,  465,  Fed.  Cas.  No.  11,274; 
The  Velona,  3  Ware,  139,  Fed.  Cas.  No. 
16,912;  Myers  v.  Baymore,  10  Pa.  114,  49 
Am.  Dec.  586;  Rugely  v.  Sun  Mut.  Ins.  Ct>., 
7  La.  Ann.  279,  56  Am.  Deo.  603;  Saltus  v. 
Everett,  20  Wend.  [N.  Y.]  267,  32  Am.  Dec. 
541. 

Master  of  a  vessel  may  sell  damaged  car- 
go, but  only  in  case  of  extreme  necessity, 
or  where  it  cannot  be  carried  to  its  port  of 
destination,  or  would  be  worthless  on  Its 
arrival  there.  Myers  v.  Baymore,  10  Pa. 
114,  49  Am.  Dec.  586.  But  It  has  been  held 
that  the  master  of  the  sliip  is  not  an 
agent  of  the  consignor,  to  judge  for  him 
when  the  goods  are  so  damaged  as  to  make 
a  sale  necessary  before  they  reach  their 
destination.  Halwerson  v.  Cole,  1  Speera 
rs.   C.^    321.    40   Am.   Dec.    603. 


3  Cur.  Law.   AGENCY  IMPLIED  PEOM  EELATION  §  22. 
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acting  as  an  agent  of  necessity  for  the  owners  of  the  cargo,  transship  it,  or  if  ex- 
pedient retain  it  until  his  own  ship  is  put  in  repair,  or  if  necessary  may  sell  part 
of  it  or  hypothecate  tlie  whole,  or  he  may  abandon  the  voyage  and  notify  the 
owners.^'  To  justify  a  sale  of  the  cargo  in  such  a  ease,  however,  the  necessity 
must  be  absolute  and  unequivocal,  and  is  only  permissible  after  the  exhaustion  of 
the  ship's  credit.'"  It  is  also  clearly  established  that  the  master,  as  such,  may 
sell  a  wrecked  vessel,  when  he  proceeds  in  good  faith  exercising  his  best  discre- 
tion for  the  benefit  of  all  concerned,  and  in  view  either  of  existing  peril  or  of 
peril  likely  to  ensue,  from  which,  in  the  opinion  of  persons  competent  to  judge, 
she  cannot  be  rescxied;'^  but  tlie  sale,  to  be  binding  on  the  owners,  must  be  one  of 
necessity.*' 

If  a  vessel  or  its  cargo  is  abandoned  to  the  imderwriters  during  a  voyage  for 
a  total  loss,  the  master  then  becomes,  by  operation  of  law,  the  agent  of  the  imder- 


S9.  CammeU  v.  Sewell,  5  Hurl,  ft  N.  728; 
Naylor  v.  BaltzeU,  Taney,  B5,  Fed.  Cas.  No. 
10,061;  The  Bridgewater,  11  Chi.  Leg.  N.  327; 
Rugely  V.  Sun  Mut.  Ins.  Co.,  7  La.  Ann.  279, 
56  Am.  Dec.  603;  Hassam  v.  St.  Louis  Perp. 
Ins.  Co.,  7  La.  Ann.  11,  56  Am.  Deo.  591; 
Graham  v.  Underwood,  15  La.  Ann.  402; 
Gaither  v.  Myrick.  9  Md.  118,  66  Am.  Dec. 
316;  Fontaine  v.  Columbian  Ins.  Co.,  9  Johns. 
fN.  T.]  30.  And  see  Englehart  v.  Pedro, 
Fed.    Cas.  No.    4,489. 

30.  Freeman  v.  East  India  Co.,  5  Barn. 
&  Aid.  617;  Cannan  v.  Meaburn,  1  Bing.  243; 
Tronson  v.  Dent,  8  Moore  P.  C.  419;  The 
Packet,  3  Mason,  255,  Fed.  Cas.  No.  10,654; 
The  Harriet,  Fed.  Caa.  No.  6,094;  Gaither  V. 
Myrick,  9  Md.  118,  66  Am.  Deo.  316;  Bryant 
V.  Commonwealth  Ins.  Co.,  13  Pick.  [Mass.] 
543;  Butlor  v.  Murray,  30  N.  T.  88,  86  Am. 
Dec.  355;  American  Ins.  Co.  v.  Center,  4 
W^end.  [N.  Y.]  45;  StUlman  v.  Hurd,  10  Tex. 
109. 

31.  Hunter  v.  Parker,  7  Mees.  &  W.  322; 
Tanner  v.  Bennett,  Byan  &  M.  182;  Idle  v. 
Royal  Bxch.  Assur.  Co.,  8  Taunt.  755;  The 
Luclnda  Snow,  Abb.  Adm.  305,  Fed.  Cas.  No. 
8.591;  FItz  v.  Amelle,  2  Clitf.  440,  Fed.  Cas. 
No.  4,838;  Th«  Herald,  8  Ben.  409,  Fed.  Cas. 
No.  6.393;  Scull  v.  Briddle,  2  Wash.  G.  C. 
150.  Fed.  Caa.  No.  12.569;  The  William  Carey, 
3  Ware,  313,  Fed.  Cas.  No.  17.689;  The  Sa- 
rah Ann,  13  Pet.  [U.  S.]  387.  2  Sumn.  206, 
Fed.  Cas.  No.  12,342;  The  Bridgewater,  11 
Chi.  Leg.  News,  327,  Fed.  Cas.  No.  1,864; 
The  Tarkand,  117  F.  336,  affirmed  in  120 
F.  837;  Pike  v.  Balch,  38  Me.  302,  61  Am. 
Dec.  248;  Duncan  v.  Reed,  39  Me.  416,  63 
Am.  Dec.  635;  Stephenson  v.  Piscataqua  F. 
&  M.  Ins.  Co.,  54  Me.  55;  Prince  v.  Ocean 
Ins.  Co..  40  Me.  481;  Gates  v.  Thompson,  57 
Me.  442;  W^lnn  v.  Columbian  Ins.  Co.,  12 
Pick.  [Mass.]  279;  Gordon  v.  Massachusetts 
F.  &  M.  Ins.  Co.,  2  Pick.  [Mass.]   249. 

32.  Pike  V.  Balch,  38  Me.  302,  61  Am.  Dec. 
248;  Gaither  v.  Myrick,  9  Md.  118,  66  Am. 
Dee.  316;  Butler  v.  Murray,  30  N.  T.  88,  86 
Am.  Dee.  355;  McCall  v.  Sun  Mut.  Ins.  Co., 
66  N.  Y.  517;  and  cases  cited  In  preceding 
note.  In  the 'cases  deciding  that  a  master 
of  a  vessel  has  power  to  sell  It  in  cases  of 
necessity,  different  language  is  used  to  ex- 
press Just  what  necessity  will  justify  a 
.sale.  For  example:  In  Gaither  v.  Myrick, 
9  Md.  lis,  66  Am.  Dec.  316,  It  was  said  that 
necessity  to  justify  sale  of  cargo  and  ship 
before   arriving  at   port  of  destination  must 


be  such  a  necessity  as  supersedes  all  human 
laws.  In  Hall  v.  Franklin  Ins.  Co.,  9  Pick. 
[Mass.]  466,  Putnam,  J.,  delivering  the  opin- 
ion of  the  court,  said:  "The  master's  au- 
thority to  sell  must  be  confined  to  a  case 
of  extreme  necessity,  which  leaves  no  al- 
ternative, which  prescribes  the  law  for  it- 
self, and  puts  the  party  in  a  positive  state 
of  compulsion  to  act.  The  master  acts  for 
the  owners  or  insurers,  because  they  can- 
not have  an  opportunity  to  act  for  them- 
selves. If  the  property  could  be  kept  safe- 
ly until  they  could  be  consulted,  and  have 
opportunity,  in  a  reasonable  time,  to  exer- 
cise their  own  judgment  in  regard  to  the 
sale,  the  necessity  to  act  for  them  would 
cease."  In  Fitz  v.  Amelie,  2  Cliff.  445,  Fed. 
Cas.  No.  4,838,  it  is  said:  "When  the  ship 
is  disabled  by  perils  of  the  sea,  and  the 
master  has  no  means  of  getting  the  repairs 
done  in  the  place  where  the  injury  occurred. 
or,  if  being  in  a  place  where  the  repairs 
might  be  made,  he  has  no  funds  in  his 
possession  and  cannot,  on  account  of  the 
distance  or  other  sufHcient  cause,  com- 
municate with  the  owner,  and  Is  not  able 
to  raise  the  necessary  means  by  bottomry 
or  otherwise  to  execute  the  repairs,  or  if 
the  Injuries  to  the  ship  are  so  great  that 
the  cost  of  repairing  her  would  be  greater 
than  her  value  after  the  repairs  were  made, 
or  if  the  ship  is  disabled  so  that  she  cannot 
proceed,  and  the  cost  of  repairs  will  amount 
to  more  than  half  her  value,  reckoning  one 
third  new  for  old,  and  the  master  has  no 
funds,  and  can  neither  procure  any  nor  com- 
municate with  the  owner,  and  the  whole 
circumstances  are  such  that  a  prudent  own- 
er would  decide  to  break  up  the  voyage, 
then  the  master  Is  justified  in  selling  the 
ship  as  the  best  thing  that  can  be  done 
for  the  interest  of  all  concerned.  Such  a 
state  of  circumstances  creates  the  moral 
necessity,  the  urgent  necessity,  the  extreme 
necessity,  the  Imperious,  uncontrollable  ne- 
cessity, described  in  the  decided  cases,  and 
authorizes  the  master  to  sell  the  ship,  if 
in  his  judgment,  honestly  exercised,  the  sale 
will  best  promote  the  interest  of  all  con- 
cerned." And  in  The  Amelle,  6  Wall.  [U. 
S.]  18,  27.  Mr.  Justice  Davis  says:  "The 
sale  of  a  ship  becomes  a  necessity  within 
the  meaning  of  the  commercial  law  when 
nothing  better  can  be  done  for  the  owner 
or  those  concerned  in  the  adventure."  And 
see    other    cases    cited    In    preceding    notes. 


133 


AGENCY  IMPLIED  EEOM  EELATION  §  23..      3  Cur.  Law. 


writers  with  the  same  general  rights  and  powers  as  he  would  have  in  regard  to 
the  original  owners.^' 

§  33.  Agency  of  vendor  for  vendee. — When  a  contract  of  sale  has  been  entered 
into  between  vendor  and  vendee,  and  the  vendee  refuses  to  take  and  pay  for  the 
goods,  the  vendor,  if  he  has  the  control  or  possession  of  the  goods,  ordinarily 
has  the  choice  of  either  one  of  three  remedies  to  indemnify  himself:  (1)  He  may 
store  or  retain  the  property  for  the  vendee,  and  sue  him  for  the  entire  purchase 
price;  (3)  he  may  keep  the  property  as  his  ovra,  and. recover  the  difEerence  be- 
tween the  market  price  at  the  time  and  place  of  delivery,  and  the  contract  price; 
or  (3)  he  may  sell  the  property,  acting  as  agent,  for  this  purpose,  of  the  vendee 
and  recover  the  difference  between  the  contract  price  and  the  price  obtained 
on  such  resale.  In  such  ease,  the  vendor  takes  the  position  of  agent  for  the 
vendee  to  make  the  sale,  and  all  that  is  required  of  him  is  that  he  should  act  with 
reasonable  care  and  diligence  and  good  faith;  he  should  make  the  sale  without 
unnecessary  delay,  but  he  must  be  the  judge  as  to  the  time  and  place  of  sale 
provided  he  act  in  good  faith  and  with  reasonable  care  and  diligence  and  gives 
notice  of  his  intention  to  sell.'*  But  it  is  no  part  of  such  agency,  or  the  duties 
involved  in  it,  to  notify  the  vendee  of  the  time  and  place  at  which  the  goods  are 
to  be  sold  or  exposed  for  sale.'"  If  more  is  realized  on  such  resale  than  is  due  to 
the  vendor,  he  must  account  to  the  vendee  for  the  surplus." 

The  vendor,  in  such  cases,  is  not  strictly  an  agent  of  the  vendee,  but  it  is 
rather  a  general  expression  used  to  define  the  right  of  the  vendor  to  make  a  resale 
and  hold  the  vendee  responsible  for  the  loss.  It  is  quite  manifest  that  a  resale 
made  under  such  circumstances  is  not  made  by  the  vendor  strictly  as  the  agent 
of  the  vendee,  but  he  acts  for  himself  in  disposing  of  the  property  for  the  pur- 
pose of  ascertaining  the  actual  loss  he  may  sustain.  His  duties  as  to  the  manner 
of  making  the  sale,  as  we  have  seen,  in  some  respects  resemble  those  of  an  agent, 
and  hence  he  is  said  to  take  the  position  of  an  agent,  but  otherwise  he  cannot 
be  considered  as  such.'^ 

§  34.  Agency  of  priests,  ministers,  etc. — Priests,  ministers,  and  other  ecclesias- 
tics in  charge  of  a  parish  or  other  chujch  property  have  only  such  authority  to  man- 
age and  control  the  property  of  the  church  or  congregation  as  is  given  to  them 
by  the  canons  or  laws  of  the  church.  Thus,  a  Catholic  priest  having  charge  of  a 
parish  has  no  implied  authority  to  convey  real  estate,  the  title  of  which  is  in  his 
bishop.'*  The  mere  fact  that  one  is  a  priest  or  minister  of  a  church  does  not 
authorize  him  to  bind  the  trustees  or  members  of  such  church  by  contracts  in 
reference  to  the  church  property  or  church  affairs. 


33.  General  Interest  Ins.  Co.  v.  Ruggles, 
12  Wheat.  [U.  S.]  408.  See  Pike  v.  Balch,  38 
Me.   302,   61  Am.   Dec.    248. 

34.  2  Sutherland,  Dam.  (2d  Ed.)  §  647; 
"West  V.  Cunningham,  9  Port.  [Ala.]  104,  33 
Am.  Dec.  300;  Magnes  v.  Sioux  City  Nursery 
&  Seed  Co.,  14  Colo.  App.  219;  Bagley  v. 
Plndlay,  82  111.  524;  Roebling's  Sons'  Co.  v. 
Lock  Stitch  Fence  Co.,  130  111.  661;  Rice 
V.  Penn  Plate  Glass  Co.,  88  111.  App.  407; 
Gilly  V.  Henry,  8.  Mart.  [La.]  402,  13  Am. 
Dec.  291;  Atwood  v.  Lucas,  53  Me.  508,  89 
Am.  Dec.  713;  Young  v.  Mertens,  27  Md.  115; 
Whitney  v.  Boardman,  118  Mass.  242;  Mc- 
Lean V.  Richardson,  127  Mass.  345;  Van 
Horn  V.  Rucker,  33  Mo.  391,  84  Am.  Deo. 
62;  Baker  v.  McKlnney,  87  Mo.  App.  361; 
Gordon  v.  Norrls,  49  N.  H.  376;  Sands  v. 
Taylor,  5  Johns.  [N.  T.]  395,  4  Am.  Dec. 
374;  Dustan  v.  McAndrew,  44  N.  T.  72; 
Westfall    V.    Peacock,    63   Barb.    [N.    T.]    209; 


Pollen  V.  Le  Roy,  30  N.  T.  549;  Ackerman 
V.  Rubens,  167  N.  T.  405,  82  Am.  St.  Rep. 
728;  Moore  v.  Potter,  155  N.  T.  481,  63  Am. 
St.  Rep.  692;  McCombs  v.  McKennan,  2 
Watts  &  S.  [Pa.]  216,  37  Am.  Dec.  605; 
Coffman  v.  Hampton,  2  Watts  &  S.  [Pa.] 
377,  37  Am.  Dec.  511;  Waples  v.  Overaker, 
77  Tex.  7,  19  Am.  St.  Rep.  727;  Rosenbaum 
V.  Weeden,  18  Grat.  [Va.]  785,  98  Am.  Dec. 
737.  Compare  McGuinness  v.  Whalen,  16 
R.  1.   668,  27  Am.  St.  Rep.  763. 

35.  Pollen  v.  Le  Roy,  30  N.  T.  549;  Hagnes 
V.  Sioux  City  Nursery  &  Seed  Co.,  14  Colo. 
App.  219. 

36.  Westfall  V.  Peacock,  63  Barb.  [N.  Y.] 
209;  and  see  cases  cited  in  preceding  notes. 

37.  See  Moore  v.  Potter,  156  N.  Y.  481,  63 
Am.    St.    Rep.    692. 

38.  Leahey  v.  Williams,  141  Mass.  345; 
Olcott   V.    Gabert,    86   Tex.    121. 
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S  1.     Regmlation  (137). 

S  2.     Prodncts  and  Crop  Liens  (137). 


§  3.     AeTlcnltnral  Societies  (137). 


§  1.  Regulation.^ — The  pursuit  of  agriculture'  and  the  production  and  sale 
of  products  have  been  subjects  of  regulation,  as  has  also  the  growth  of  noxious 
weeds.* 

§  2.  Products  and  crop.liens.^ — The  owner  of  a  farm  and  a  tenant  on  shares 
are  tenants  iq  common  of  the  products,  in  the  absence  of  any  special  provision 
modifying  their  relations,"  and  either  may  maintaia  a  bill  in  equity  against  his 
co-tenant  for  an  accounting  of  the  proceeds  of  the  crops.'' 

An  agreement  to  execute  a  mortgage  on  crops  may  be  made  before  the  latter 
are  in  being.' 

Liens  on  crops  are  statutory  and  wiU  be  created  or  enforced  according  to  the 
local  statutes,  and  one  to  avail  himself  of  such  a  lien  must  comply  with  the  re- 
quirements of  the  statute  creating  it.'  Statutes  generally  give  the  landlord  a 
lien  on  all  agricultural  products  to  secure  his  rent  and  supplies  for  the  current 
year,"  also  to  one  who  furnishes  supplies  for  the  making  of  the  crop,^^  and  also 
to  laborers.^^  In  some  states  seed-liens  must  be  recorded.^'  These  liens  may  be 
waived.^* 

§  3.  Agricultural  societies." — A  state  may  incorporate  an  agricultural  society 
as  a  department  of  the  state  ;^'  such  an  act  does  not  constitute  special  or  class 
legislation,^^  nor  is  the  legality  of  the  transfer  and  acceptance  by  the  state  subject 


1.  See,  also,  topic  Emblements,  1  Curr. 
L.     1000. 

2.  1  Curr.  D.  66,  67,  n.  41-43. 

3.  FcrtlUzers:  Where  a  statute  requires 
that  bags  containing  fertilizer  shall  be  la- 
belled, sending  the  labels  subsequent  to 
the  arrival  of  the  bags,  and  acceptance  and 
use  of  the  fertilizer  by  the  purchaser.  Is  a 
sufficient  compliance  with  the  statute  to  en- 
able plaintiff  to  recover  the  purchase  price. 
Beard  &  Co.  v.  Goodman,  25  Ky.  L.  R.  1566, 
78  S.  W.  191.     See  1  Curr.  L.  66,  n.  41. 

4.  Statute  prohibiting  railroads  from  al- 
lowing Johnson  grass  or  Russian  thistle  to 
gro\r  on  their  right  of  way  and  providing 
a  penalty  for  its  violation,  held  constitu- 
tional. International,  etc.,  R.  Co.  v.  Shelton 
[Tex.  Civ.  App.]  81  S.  W.  794.  See  1  Curr.  L. 
66,   n.    42. 

6.     See  1  Curr.  L.  67. 

6.  Sowles  V.  Martin  [Vt.]  66  A.  979.  Ten- 
ant agreed  to  give  two-fifths  of  crop  as 
rent  Black  v.  Golden  [Mo.  App.]  78  S.  W. 
301. 

7.  Sowles  V.  Martin   [Vt.]    56   A.   979. 

8.  Sporer  v.  McDernlott  [Neb.]  96  N.  W. 
232,    659. 

9.  Thresher's  lien,  §  4824.  Rev.  Codes 
1899  requires  such  a  lien  to  state  quantity 
of  grain  threshed,  failure  to  do  so  held 
fatal.  Moher  v.  Rasmusson  [N.  D.]  95  N. 
W.  152.     See  1  Curr.  L..  67,  n.  47. 

10.  And  this  lien  may  l>e  asserted  against 
a  purchaser  Irrespective  of  whether  he  had 
notice  of  the  Hen.  Ball,  Brown  &  Co.  v. 
Sledge  [Miss.]  35  So.  447.  But  it  does  not 
attach  to  crops  shipped  out  of  the  state  (Id.), 
though  of  course  a  tenant  may  give  a  mort- 
gage on  his  crop  to  secure  his  landlord  for 
advances  in  previous  years.  Walker  v.  Pat- 
terson's Estate  [Tex.  Civ.  App.]  77  S.  W. 
437.  In  Texas,  the  lien  of  a  landlord  for 
supplies    and   advances    extends   only   to    the 


crop  raised  during  the  year  in  which  they 
were  furnished,  and  the  lien  of  landlord  for 
advances  and  supplies  on  crop  of  that  year 
takes  precedence  over  claim  of  tenant's 
wife   and  children  for    support.     Id. 

11.  Expectation  that  they  will  be  paid 
for  shortly  and  in  cash  does  not  waive  the 
lien  accorded  by  Civ.  Code,  art.  3217.  South- 
ern Grocer  Co.  v.  Adams  [La.]  36  So.  226. 
This  lien  is  not  superseded  by  one  subse- 
quently  acquired    and    recorded.      Id. 

12.  Persons  having  contracts  with  a  sugar 
refinery  to  weigh  and  load  cane  for  ship- 
ment to  the  refinery  at  an  agreed  price 
per  ton,  and  who  live  and  pay  the  laborers 
to  do  the  work,  are  Independent  contractors, 
and  are  not  workmen  or  laborers  on  a  plan- 
tation whose  wages  have  a  special  privilege 
on  the  crop  under  the  laws  of  Louisiana, 
nor  clerks,  secretaries  or  agents  entitled  to 
a  privilege  for  their  salaries  against  the 
property  of  the  refining  company  under  such 
laws.  Fortler  v.  Delgado  &  Co.  [C.  G.  A.] 
122    F.    604. 

13.  Under  Code  Civ.  Proc.  §§  731,  734,  the 
record  need  not  specify  the  number  of  bush- 
els to  be  sown  on  each  tract,  and  the  lienor's 
duty  Is  performed  when  he  flies  the  state- 
ment with  the  register  of  deeds.  Schou- 
weller  v.  McCaull   [S.  D.]   99  N.  W.  95. 

14.  Southern  Grocer  Co.  v.  Adams  [La.] 
36  So.  226.  In  Texas,  this  lien  is  not  waived 
by  permitting  a  tenant  to  apply  to  his  own 
use  a  part  of  the  crop  produced  without 
notice  of  a  third  party's  claims  against  the 
tenant.  Johnston  v.  Kleinsmlth  [Tex.  Civ. 
App.]    77   S.   W.    36. 

15.  See   1  Curr.   L.   67. 

16.  Berman  v.  Minnesota  State  Agricul- 
tural Soc.    [Minn.]    100  N.  W.  732. 

17.  Laws  1903,  p.  170,  c.  126.  Berman  v. 
Minnesota  State  Agricultural  Soc.  [Minn.] 
100   N.   W.    732. 
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to  collateral  attack,^'  and  when  thus  made  a  department  of  the  state,  such  so- 
ciety is  immune  from  suits  brought  for  the  wrongful  conduct  of  its  servants.^" 
Some  states  give  aid  to  agricultural  societies,'"  but  in  order  to  receive  such  aid 
they  must  conform  to  all  the  laws  relating  thereto.^^ 

An  incorporated  agricultural  society,  though  it  differs  from  the  ordinary 
business  corporations,  is  nevertheless  to  be  classified  as  a  private  corporation.'" 
They  are,  however,  largely  subject  to  statutory  regulations.  In  Michigan,  they 
may  mortgage  their  property,'^  and  are  not  required  to  have  a  seal.'* 

A  state  may  in  the  exercise  of  its  police  power  prohibit  the  temporary  busi- 
ness of  selling  articles  of  provisions  within  a  reasonable  distance  of  a  fair  with- 
out the  consent  of  the  fair  association.'' 

AI.IEI7S. 


:  1.     Wlio  are  Allenii  (138). 

S  2.     Dlaabilities  and  FrivUcscs   (13S). 

S  3.     Immigration,    Exclusion,    and    EIxpul- 


slon      (140).      Exclusion      (142).      Certificate 
(143).     New  Trial  and  Appeal  (144). 
;  4.     Naturalization  (145). 


§  1.  Who  are  aliens.^^ — The  status  of  the  wife  follows  that  of  the  husband." 
An  alien  woman  marrying  a  citizen  of  the  United  States  at  once  becomes  a 
citizen  of  this  country,"  a  woman  marrying  a  foreign  becomes  an  alien.'"  A 
child  born  in  the  United  States  of  parents  who  are  subjects  of  a  foreign  nation 
but  have  a  permanent  residence  and  domicile  in  the  United  States  is  a  citizen 
of  the  United  States.™  A  father  being  naturalized,  the  status  of  a  minor  child 
becomes  that  of  the  father.'^  A  foreign  corporation  is  an  alien.^'  A  native  of 
Porto  Eico  who  was  an  inhabitant  of  that  island  at  the  time  of  its  cession  to  the 
United  States  by  the  treaty  of  April  11,  1899,  with  Spain,''  is  not  an  alien  im- 
migrant within  the  meaning  of  the  Act  of  Congress  of  March  3,  1891.'* 

§  2.  Disabilities  and  privileges.^' — At  common  law  an  alien  can  take  prop- 
erty as  against  all  except  the  state,'"  but  he  could  neither  take  nor  transmit 


IS.  Berman  v.  Minnesota  State  Agrricul- 
tural  Soc.   [Minn.]   100  N.  W.  732. 

10.  Wrongful  arrest.  Berman  v.  Minne- 
sota State  Agricultural  Soc.  [Minn.]  100  N. 
W.     7S2. 

20.  In  Nebraska,  It  rests  in  the  discre- 
tion of  the  county  board  as  to  whether  or 
not  the  county  shall  give  assistance  to  an 
agriculture  society.  Sheldon  v.  Gage  County 
Boo.  [Neb.]   98  N.  "W.  1045. 

21.  In  Nebraska,  they  must  be  organ- 
ized. Sheldon  v.  Gage  County  Soc.  [Neb.]  98 
N.   W.    1045. 

22.  Ismon  v.  Loder  [Mich.]    97  N.  W.   769. 

25.  Comp.  Laws  1897,  §  5974.  Ismon  v. 
liOder    [Mich.]    97    N.    W.    769. 

24.  Under  Comp.  Laws  1897,  §  10,417,  an 
unsealed  conveyance  by  an  agriculture  so- 
ciety is  valid.  Ismon  v.  Loder  [Mich.]  97  N. 
W.  769. 

SS.  Gen.  St.  1902,  5  1358,  fixing  the  dis- 
tance at  one  mile,  held  constitutional  and 
construed  only  to  apply  while  a  fair  was  in 
progress  and  only  to  temporary  business 
on  account  of  the  fair.  State  v.  Reynolds 
[Conn.]    68  A.   756. 

26.  By  an  allegation  of  citizenship  one  is 
not  estopped  to  show  that  he  Is  an  alien. 
Marthinson  v.  "Winyah  Lumber  Co.,  125  F. 
633.     See    1   Curr.  L.    67. 

ai.  Hopkins  V.  Faohant  [C.  C.  A.]  130  F. 
S39. 


28.  Married  pending  deportation  proceed- 
ings, held  should  be  released  from  custody. 
Hopkins    V.    Fachant    [C.    C.    A.]    130    F.    839. 

20.  Moore  v.  Ruckgaher  [C.  C.  A.]  114  F. 
1020. 

30.  Child  born  in  the  United  States  of 
Chinese  parents,  who  at  the  time  of  his 
birth  were  Chinese  subjects,  but  had  a  per- 
manent residence  and  domicile  In  the  United 
States,  and  were  not  employed  in  any  diplo- 
matic or  official  capacity  under  the  Emperor 
of  China,  held  a  citizen  of  the  United  States. 
Sing  Tuck  V.   U.  S.   [C.  C.  A.]   128  F.   592. 

31.  Rexroth  v.  Schein,  206  111.  80,  69  N.  E. 
240. 

32.  Cannot  hold  land  under  the  Wash- 
ington state  constitution.  State  v.  Superior 
Court  for  Stevens  County  [Wash.]  74  P.  686. 

33.  30  Stat,  at  L.  1754.  Gonzales  v. 
Williams,   192  U.   S.   1,  24  S.   Ct.   177. 

34.  26  Stat,  at  L.  1084.  o.  551,  U.  S.  Comp. 
Stat.  1901,  pp.  1294,  1296,  providing  for  the 
detention  and  deportation  of  alien  immi- 
grants likely  to  become  public  charges. 
Gonzales  v.  Williams,  192  U.  S.  1,  24  S.  Ct. 
177.     See  1   Curr.   L.   67. 

85.     See  1   Curr.  L.   68. 

30.  Donaldson  v.  State  [Ind.]  67  N.  B. 
1029;  Pembroke  v.  Huston  [Mo.]  79  S.  W. 
470.  The  interest  which  one  obtains  by 
condemnation  of  right  of  way  is  ownership 
of  land.  Aliens  cannot  hold  land  under  the 
Washington      state      constitution.       State     v. 
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title  to  real  property  by  descent."  By  treaty'*  and  by  statute,"  the  disability 
of  aliens  to  inherit  land  lias  been  changed,  and  their  rights  depend  upon  the  con- 
struction of  those  statutes.*"  An  alien's  right  to  take  real  estate  by  descent  ia 
governed  by  the  statutes  of  the  state  in  force  at  the  time  of  the  death  of  the 
owner  thereof  through  whom  such  alien  claimed  title.''^  An  alien  may  talce 
property  devised  from  native  born  children."*  A  widow,  a  nonresident  alien,  has 
a  dower  interest  in  land  conveyed  by  her  husband,  a  resident  alien,  alone.*' 
Where  a  statute  confers  on  nonresident  aliens  the  right  to  inherit  property  within 
the  state,  which  property  is  owned  by  another  alien,  this  right  is  not  vested,  but  a 
mere  expectancy  during  the  life  of  the  o^vner,  and  may  be  changed  by  statute 
without  infringing  any  constitutional  rights  of  such  nonresident  aliens.**  Where 
a  statute  which  in  any  way  supersedes  tiie  common-law  rule  is  repealed,  the  com- 
mon-law rule  is  revived.*^ 

In  some  states  the  law  of  the  domicile  of  a  decedent  governs  the  distribu- 
tion of  his  personal  property.*^  Tlie  question  of  domicile  is  always  one  of  fact 
and  depends  upon  the  particular  circumstances  of  each  ease.*^  Nonresident  aliens 
can  generally  maintain  an  action  for  damages  for  a  wrongful  death  where  such 
damages  are  allowed  by  statute.*'  An  alien  has  no  right  to  raise  thci  question 
whether  a  statute  is  in  violation  of  art.  4,  §  2  of  the  Constitution  of  the  United 


Superior  Court  for  Stevens  County  [Wash.] 
74   P.    G8G. 

37.     Donaldson  v.  State  find.]  67  N.  B.  1029. 

3S.  Art.  1,  treaty  of  July  28,  1900,  with 
Great  Britain  (31  Stat.  1939)  and  holding 
that  said  treaty  Is  superior  to  the  Rev.  Code 
of  Del.  1852,  amended  1893,  c.  81.  5  1.  The 
treaty  allowed  an  alien  three  years  In  which 
to  sell  property.  Doe  v.  Roe  [Del.  Super.] 
55  A.  341. 

30.  A  state  has  the  power  to  change  these 
rules  by  statute.  Donaldson  v.  State  [Ind.] 
67  N.   B.   1029. 

40.  Laws  1845,  p.  95,  c.  115,  5  4,  as  amend- 
ed by  Laws  1875,  p.  32,  c.  38,  providing  that 
upon  the  death  of  any  citizen  who  has  pur- 
chased and  taken  a  conveyance  of  land,  his 
heirs  may  take  and  hold  the  same  whether 
heirs  or  not.  Held,  has  no  application  where 
decedent  acquired  land  by  descent.  Stew- 
art V.  Russell.  91  App.  Div.  310,  86  N.  T.  S. 
625.  An  alien  claiming  property  as  the  heir 
of  a  deceased  resident  alien  under  a  statute 
allowing  the  same  must  show  that  deceased 
was  a  resident  alien.  Richardson  v.  Amsdon. 
85  N.  T.  S.  342.  In  New  York,  real  property 
within  the  state  passes  under  the  will  of  a 
nonresident  alien  and  is  controlled  by  the 
laws  of  New  York.  In  re  Barandon's  Estate. 
41  Misc.  380,  84  N.  Y.  S.  937.  Under  Laws 
1874,  C.  261,  p.  317,  and  Laws  1875,  o.  38,  p. 
32,  nonresident  aliens  are  entitled  to  inherit 
In  like  manner  as  if  they  were  then  citizens 
of  the  United  States.  Nonresident  alien  sis- 
ters could  Inherit.  Kelly  v.  Pratt.  41  Misc. 
31,  83  N.  Y.  S.  636.  In  Indiana,  an  alien  who 
was  a  resident  of  the  state  at  the  time  he 
acquired  real  estate,  but  never  declared  his 
Intention  of  becoming  a  citizen,  and  was 
not  a  resident  of  the  state  at  the  time  of 
his  death,  had  no  power  to  pass  his  land  In 
the  state  by  descent.  Donaldson  v.  State 
[Ind.]  67  N.  B.  1029.  Under  Laws  1891,  p. 
7,  o.  S,  a  nonresident  alien  could  take  a  title 
by  purchase  to  land  in  Kansas,  defeasible 
only  at  the  suit  of  the  state.  Madden  v. 
State  [Kan.]    75  P.  1023.      See  1  Curr.  L.  68. 


41.  Stewart  v.  Russell,  91  App.  Div.  310, 
86  N.  Y.   S.   625. 

42.  Richardson  v.  Amsdon,  85  N.  Y.  S.  342. 

43.  MoClain's  Code  1888,  §  3646,  as  to  sale 
by  nonresident  aliens,  does  not  change  or 
govern  the  above.  Casley  v.  Mitchell,  121 
Iowa,   96,   96  N.  W.   726. 

44.  Donaldson  v.  State  [Ind.]  67  N.  B? 
102S.  Nonresident  alien  heirs  are  not  in  a 
position  to  raise  any  question  in  regard  to 
the  repeal  of  Act  1861,  (Acts  1861,  p.  153,  c. 
79,  §  1).  providing  that  aliens  who  are  bona 
fide  residents  of  the  United  States  may  take 
and  convey  real  estate.  Id.  Nonresident 
alien  heirs  are  not  In  a  position  to  question 
the  constitutionality  of  Act  Mar.  9,  1885 
(Acts  1886,  p.  79,  c.  51),  repealing  statutes 
allowing  aliens  to  hold  and  convey  property. 
Id. 

45.  Donaldson  v.  State  [Ind.]  67  N.  E. 
1029. 

40.  New  York  Code  Civ.  Proc.  §  2694.  In 
re  Barandon's  Estate,  41  Misc.  380,  84  N.  Y. 
S.   937. 

47.  Held  where  a  resident  alien  of  New 
York  actually  resumed  the  domicile  of  origin 
in  England,  resided  there  for  a  long  time, 
and  had  no  intention  of  returning  to  New 
York,  though  stating  in  deeds,  etc..  that  she 
resided  In  Now  York,  being  at  present  in 
England.  Held  not  a  resident  alien  of  Ne%v 
York.  Richardson  v.  Amsdon.  85  N.  Y.  S. 
342. 

48.  Code  1887,  §§  2145,  2149,  allowing  such 
an  action  for  benefit  of  surviving  spouse  or 
next  of  kin,  enumerating  them,  nonresident 
aliens  may  bring  an  action  for  the  wrongful 
death  of  their  son.  Bonthron  v.  Phoenix 
Light  &  Fuel  Co.  [Ariz.]  71  P.  941.  Under 
a  statute  giving  right  of  action  to  widow  or 
next  of  kin  for  wrongful  death  of  decedent, 
held  an  action  could  be  maintained  for  the 
wrongful  death  of  a  resident  alien  who  left 
surviving  a  nonresident  alien  next  of  kin. 
Tanas  v.  Municipal  Gas  Co.,  88  App.  Div,  251, 
84  N.  Y.  S.  1053. 
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States.*'  In  some  states  a  resident  alien  may  act  as  an  administrator.""  An 
alien  is  incompetent  to  act  as  a  grand  juror."^^  An  alien  may  maintain  a  personal 
action  sounding  in  tort  in '  the  courts  of  another  country  and  against  a  citizen 
thereof.'*''  The  civil  rights  act  does  not  apply  to  a  negro  born  in  Africa  without 
proof  that  he  is  a  citizen,  either  native  or  naturalized."'  As  to  the  right  of  a 
wife  of  an  alien  when  abandoned  by  her  husband,  see  note."* 

§  3.  Immigratiorij  exclusion  and  expulsionJ'^ — The  right  to  exclude  Or  ex- 
pel aliens  of  any  nationality  is  the  inherent  and  inalienable  right  of  an  inde- 
pendent and  sovereign  nation."'  The  exclusion  of  alien  anarchists"'  does  not 
violate  article  1  of  the  amendments  to  the  constitution,"'  and  congress  did  not 
exceed  its  delegated  powers  by  enacting  the  provisions  of  such  aet."°  The  treaty 
with  Japan  proclaimed  March  21,  1895,  does  not  prevent  the  United  States  from 
prohibiting  Japanese  paupers  to  enter.°°  An  alien  legally  within  a  country  may 
forfeit  his  right  to  remain  there."*^  An  advertisement  for  laborers  in  a  foreign 
country  is  a  violation  of  the  Contract  Labor  Law,  as  amended."^  Bringing  a  farm 
laborer  into  the  country  under  a  contract  to  work  for  others  and  advancing  him 
•  monej"^  is  prohibited."'  Expert  accountants  are  not  members  of  a  recognized 
learned  profession  and  as  such  admissible."*  An  alien  immigrant  to  the  United 
States  is  an  alien  who  comes  or  removes  to  the  United  States  for  the  purpose  of 
permanent  residence.'"     An   alien   is   entitled  to  be   discharged   from   a  hospital 


49.  Inheritance  tax.  In  re  Johnson's  Es- 
tate,  139   Cal.    532,    73   P.    424. 

50.  Code  Civ.  Proo.  §  2661.  Tanas  v.  Mu- 
nicipal Gas  Co.,  88  App.  Dlv.  251,  84  N.  T.  S. 
1053. 

51.  note:.  Allen  as  jnroT;  An  alien  Is 
incompetent  to  act  as  a  grand  Juror,  and  in- 
dictment win  be  set  aside  if  attacked  in  a 
proper  manner.  State  v.  Ray,  54  Iowa,  109; 
Raganthall  v.  Com.,  14  Bush  [Ky.]  457; 
Com.  V.  Cherry,  2  Va.  Cas.  20;  State  v.  Cole, 
17  Wis.  674;  Reich  v.  State,  53  Ga.  73,  21  Am. 
Rep.  265.  Incompetent  as  a  petit  Juror. 
Guykowski  v.  People,  2  111.  476. — From  note 
to   State  V.   Russell   [Iowa]    28   L.  R.   A.   195. 

52.  Libel.  Crashley  v.  Press  Pub.  Co.  [N. 
T.]   71  N.  B.  258. 

58.  Laws  1895,  o.  1042  (Laws  1895,  p.  974). 
Held  could  not  recover  penalty  for  violation 
thereof.  Fuller  v.  MoDermott,  87  N.  T.  S. 
636. 

54.  note:.  Rlebts  of  -mite  of  alien  i  A 
wife,  abandoned  by  her  husband  or  driven 
from  his  homo  In  another  state  or  country, 
and  coming  and  residing  within  a  state, 
may  contract,  sue  and  be  sued,  and  convey 
her  estate  in  the  same  manner  as  a  feme 
sole  in  the  latter  state  when  her  husband 
has  never  come  into  that  state.  Gregory  v. 
Paul,  15  Mass.  31;  Abbott  v.  Bayley,  6  Pick. 
[Mass.]  89;  Wagg's  Bx'r  v.  Gibbons,  5  Ohio 
St.  580;  Blumenberg  v.  Adams,  49  Cal.  308; 
Gallagher  v.  Delargy,  57  Mo.  29;  Cornwall 
V.  Hoyt,  7  Conn.  420. — From  note  to  Buford 
V.  Adair   [W.  Va.]    64  Am.  St.  Rep.   864,   869. 

56.     See  1  Curr.  L.  68. 

6«.  Illegally  within  United  States,  de- 
ported. U.  S.  V.  Tuck  Lee,  120  F.  989;  In  re 
Sing  Tuck,  126  F.  386;  Kaoru  Tamataya  v. 
Fisher,  189  U.  S.  86,  23  S.  Ct.  611,  47  Law. 
Ed.  721.  The  power  of  congress  to  regulate 
immigration  is  superior  to  the  treaty  mak- 
ing power.  U.  S.  v.  Tuck  Lee,  120  F.  989. 
Aliens  may  be  deported  simply  because  they 
are  aliens  (In  re  Sing  Tuck,  126  F.  386), 
but  a  citizen  of  the  United  States  cannot  be 


constitutionally  refused  admission  (In  re 
Sing  Tuck,  126  F.  386;  In  re  Moy  Quong 
Shing,   125  F.   641). 

57.  Act  Mar.  3,  1903,  c.  1012,  §  2,  32  Stat. 
1214  (U.  S.  Comp.  St.  Supp.  1903,  p.  172).  U. 
S.  V.  Williams,  126  P.  253.  The  conclusion 
of  the  Immigrant  inspector  approved  by 
the  secretary  of  commerce  and  labor  that  an 
alien  is  an  anarchist  is  supported  by  evi- 
dence that  such  alien  advocated  "as  an  an- 
archist" a  universal  strike  and  proposed  to 
lecture  upon  "the  legal  murder  of  1887,"  and 
to  address  mass  meetings  upon  this  subject 
in  association  with  a  person  who  had  been 
convicted  of  advocating  revolution  and  mur- 
der. U.  S.  v.  Williams,  194  U.  S.  279,  24  S. 
Ct.    719. 

.58.     U.   S.  V.  Williams,   126  F.    263. 

59.  U.  S.  V.  Williams,  194  U.  S.  279,  24 
S.    Ct.    719. 

60.  Kaoru  Tamataya  v.  Fisher,  23  S.  Ct. 
611,   189  U.  S.   86,  47  Law.  Ed.   721. 

61.  Chinese  laborer  legally  in  United 
States  left  and  returned  without  complying 
with  the  law.  Held,  could  be  deported.  U. 
S.  V.  Tuck  Lee,  120  P.  989.     See  1  Curr.  L,  69. 

62.  Act  Mar.  3,  1891,  c.  561,  §  3,  26  Stat. 
1084  [U.  S.  Comp.  St.  1901,  p.  1296],  amend- 
ing the  Allen  Contract  Labor  Law  (Act 
Feb.  26,  1885,  c.  164)  5  1,  23  Stat.  332  [U.  S. 
Comp.  St.  1901,  p.  1290].  U.  S.  V.  Baltic 
Mills  Co.  [C.  C.  A.]  124  P.  38.  See  1  Curr.  L. 
63. 

63.  U.  S.  V.  Parsons  [C.   C.  A.]   130  P.  681. 

64.  As  the  term  "recognized  learned  pro- 
fession" is  used  in  the  contract  labor  law. 
Act  Cong.  Mar.  3,  1903,  c.  1012,  32  Stat.  1213, 
§  4.     In  re  Ellis,  124  F.  637. 

65.  A  Mexican  boarded  a  ship  in  Mexico 
to  sell  goods,  was  carried  off,  demanded  to 
be  returned,  told  he  would  be  landed  on  re- 
turn voyage,  brought  to  United  States  and 
vrhlle  here  escaped  from  boat,  was  work- 
ing his  way  and  not  placed  on  the  crew 
list,  held,  owners  of  boat  not  liable  for  bring- 


3  Cur.  Law, 


4-LIENS  §  3. 


141 


under  a  writ  of  habeas  corpus  to  which  the  immigration  authorities  are  not  parties, 
although  he  has  not  been  admitted  into,  the  country  by  such  authorities."" 

Under  acts  of  congress,  Chinese  merchants  are  admitted  into  the  United 
States;  such  merchant  must  have  a  certificate  and  that  certificate  must  strictly 
comply  with  the  law  in  order  to  be  of  any  value  in  establishing  the  holder's  right 
to  enter  or  remain  there;"'  it  must  describe  him  as  a  merchant,"'  but  it  is  not 
necessary  that  his  name  should  appear  in  the  company  name."'  A  Chinaman 
lawfully  entering  this  country  as  a  merchant  and  carrying  on  a  business  as  such 
for  some  time  thereafter  cannot  be  deported  after  changing  his  occupation.'"' 
Such  a  person  entering  prior  to  and  being  a  merchant  at  the  time  of  the  passage  of 
the  act  for  the  registration  of  Chinese  laborers  is  not  subject  to  the  provisions  of 
said  act,  though  he  subsequently  becomes  a  laborer.'^  It  is  no  defense  to  an  action 
for  deportation  that  the  party  had  formerly  entered  this  country.''''  A  Chinaman 
being  permitted  to  live  in  this  country  unmolested  for  a  number  of  years,  there  is 
no  presumption  that  his  arrival  antedated  the  date  on  which  the  exclusion  act 
took  efEect.'"  The  latest  expression  of  congress,  be  it  a  statute  or  a  treaty,  gov- 
erns as  to  the  right  of  aliens  to  enter  this  country.  The  constructions  placed 
on  these  acts  will  be  found  in  the  footnotes.''*  The  immigration  laws  of  the  coun- 
try, in  so  far  as  they  are  penal  in  nature,  are  to  be  strictly  construed.'"  Under  the 
law  aliens  should  be  deported  within  one  year"  to  the  country  from  which  they 
came.''  And  the  owners  of  the  vessels  bringing  them  are  obliged  to  take  them 
back.'» 


ing  aliens  Into  this  country.    Moffltt  v.  U.  S. 
[C.    C.    A.]    128    F.    375. 

66.  In  re  Carlson's  Petition,  130  F.  379, 

67.  Merchant's  certificate  must  state  the 
nature,  character,  and  estimated  value  of  the 
business  carried  on  by  him.  U.  S.  v.  Gin 
Hing  [Ariz.]  76  P.  689. 

68.  A  Chinaman  who  in  his  certificate  Is 
described  as  a  "salesman"  is  not  a  merchant 
who  is  entitled  to  remain  in  the  United 
States.     V.  S.  v.  Gin  Hing  [Ariz.]   76  P.    639. 

69.  Construing  act  of  May  6,  1892  (27  Stat, 
at  L.  25,  c.  60,  U.  S.  Comp.  St.  1901,  p.  1319) 
§  2,  as  amended  by  act  of  November  3,  1893 
(28  Stat.  at.  L.  7,  o.  14,  U.  S.  Comp.  St.  1901, 
p.  1322).  Grocery  conducted  in  firm  name 
held  partners  were  "merchants."  Tom  Hong 
V.  U.  S.,  193  U.  S.  517,  24  S.  Ct.  517. 

70.  Became  a  laborer.  In  re  Tew  Blng 
HI,  128  F.  319. 

71.  Cannot  be  deported  for  failure  to  reg- 
ister.    U.  S.  V.  Louie  Juen,  128  F.  522. 

72.  Where  an  alien  subject  to  deporta- 
tion arrives  by  water  in  a  port  of  this  coun- 
try. It  is  no  defense  to  an  action  for  deporta- 
tion that  he  had  come  into  the  Unites  States 
three  years  before  by  water,  had  remained 
four  months,  bought  a  farm  and  taken  out 
his  first  papers,  and  since  his  second  arrival 
had  married  here.     In  re  Klelbs,   128   F.    656. 

73.  Was  in  the  country  19  years,  appellate 
decision  was  rendered  in  1904,  exclusion  act 
took  effect  In  1882,  he  never  registered  as 
required  by  law.  U.  S.  v.  Ah  Chung  [C.  C. 
A.]  130  F.  885. 

74.  The  word  "knowingly"  in  the  Act 
July  6,  1884,  as  to  any  person  knowingly 
bringing  Chinese  into  this  country,  refers  to 
knowledge  of  the  fact  of  landing.  Sims  v. 
U.  S.  [C.  C.  A.]  121  F.  515.  Act  May  2,  1902, 
continued  in  force  without  Interruption  the 
act  of  May  6,  1882,  as  amended  by  the  act  of 


July  5,  1884,  and  extended  for  ten  years  by 
the  act  of  May  5,  1892.  Id.  The  omission 
to  provide  for  the  deportation  of  contract 
laborers  In  the  Act  Cong.  Mar.  3,  1903,  c. 
1012,  32  Stat.  1213,  amending  and  reenact'ing 
the  immigration  laws,  does  not  repeal  the 
contract  labor  laws.  In  re  Ellis,  124  F.  637. 
The  Chinese  exclusion  treaty  of  1894,  al- 
lowing Chinese  laborers  who  have  certain 
relatives  or  property  in  the  United  States 
to  return,  has  reference  to  the  condition  of 
the  laborer  at  the  time  of  his  return.  In 
re  Ong  Tung,  125  F.  814.  Act  of  Mar.  3, 
1903,  as  to  the  deportation  of  aliens  found 
in  the  United  States  in  violation  of  said 
act,  does  not  extend  to  aliens  who  entered 
the  country  before  its  passage  (32  Stat.  1218, 
c.  1012  [U.  S.  Comp.  St.  Supp.  1903,  p.  180]). 
In  re  Lea,  126  F.  234.  Chinese  Exclusion  Act 
(Act  Cong.  Sept.  13,  1888,  §  13,  c.  1016,  25 
Stat.  479  [U.  S.  Comp.  St.  1901,  p.  1317]),  is 
unconstitutional.  In  that  it  authorizes  the  ar- 
rest and  trial  of  persons  who  may  not  be 
Chinese  persons,  within  the  United  States, 
without  the  protection  guaranteed  by  the 
Federal  constitution.  U.  S.  v.  Coe,  128  F. 
199.     See  1  Curr.   L.   68. 

75.  Moffltt  v.   U.    S.    [C.   C.  A.]    128   F.    375. 

76.  The  alien  must  be  seized  for  deporta- 
tion within  one  year  of  his  last  entry  or  the 
right  Is  lost  (Act  March  3,  1891,  c.  551,  § 
11,  26  Stat.  1086  [U.  S.  Comp.  St.  1901,  p. 
1299]).     In  re  Russomanno,  128  F.  528. 

77.  Allen  emigrants  unlawfully  coming  In- 
to this  country  from  France  who  are  then 
temporarily  absent  in  British  Columbia,  and 
return  within  a  year  from  their  arrival  from 
France,  are  properly  deported  to  France. 
Lavin  v.  Le  Fevre  [C.  C.  A.]  125  P.  693. 

78.  Act  Cong.  Mar.  3,  1891,  o.  551,  26  Stat. 
1086  (U.  S.  Comp.  St.  1901,  p.  1299).  H.  Haok- 
feld  &  Co.  v.  U.  S.   [C.  C.  A.]   125  F.  696. 
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Exclusion.^" — Congress  has  full  authority  to  confer  upon  the  executive  offi- 
cers of  the  government  plenary  power  to  exclude  and  deport  aliens  of  any  nar 
tionality.'^  Where  a  Chinese  person  is  refused  admission  to  the  United  States, 
the  Federal  courts  will  not  interfere  by  habeas  corpus  imtil  after  a  final  decision 
on  appeal  by  the  secretary  of  commerce  and  labor.'*  But  such  persons  having 
entered  the  United  States  must  be  given  a  hearing  and  cannot  be  deported  with- 
out due  process  of  law.*'  Federal  courts  will  not  intervene  by  habeas  corpus  to 
prevent  such  deportation  where  such  alien  had  notice  though  an  informal  one/* 
and  was  not  denied  an  opportunity  to  be  heard  though  a  want  of  knowledge  of 
the  English  language,  preventing  her  from  understandiag  the  questions,  is  plead- 
ed.*' Congress  cannot  commit  to  the  executive  department  the  right  to  determine 
finally  the  question  of  the  citizenship  of  a  person  applying  for  admission  into  the 
United  States.*'  But  the  supreme  court  having  decided  what  facts  must  exist 
to  constitute  a  person  a  citizen  of  the  United  States,  congress  may  give  the  offi- 
cers of  the  executive  department  power  to  determine  the  existence  or  nonexistence 
of  those  facts.*^  Whether  the  executive  officers  of  the  government  in  deporting 
an  alien  emigrant  are  proceeding  according  to  law  is  a  judicial  question,  which 
may  be  inquired  into  on  habeas  corpus;**  but  their  decision  as  to  facts  is  generally 
conclusive.*" 


ElBcaplnir   from    ship    on  return   paaaaise. — 

Two  Japanese  were  locked  in  a  room  or. 
the  ship  but  escaped  through  a  porthole  25 
feet  above  the  water.  Defendants  were  held 
liable.  Hackfeld  &  Co.  v.  U.  S.  [C.  C.  A.]  125 
F.  596. 

After  the  TJ.  S.  officials  had  '  consented  to 
landing  passengers  on  the  responsibility  of 
the  steamship  company  and  the  latter  had 
agreed  to  assume  It,  if  given  security,  de- 
portation without  giving  a  reasonable  oppor- 
tunity to  furnish  security  gives  a  prima 
facie  cause  of  action.  Kahaner  v.  Interna- 
tional Nav.  Co.,  117  F.  979. 

80.  See  1  Curr.   L.   68. 

81.  In  re  Sing  Tuck,  126  P.  386;  In  re 
Moy  Quong  Shing,  125  P.  641;  U.  S.  v.  Tuck 
Lee  120  P.  989;  Kaoru  Tamataya  v.  Fisher, 
189 'u.  S.  86,  23  S.  Ct.  611,  47  Law.  Ed.  721. 
The  return  of  a  writ  of  habeas  corpus  by  an 
alleged  Chinese  alien,  showing  that  defend- 
ant was  an  officer  of  immigration  under 
control  of  the  commissioner  general  In 
charge  of  the  port  where  the  alien  attempted 
to  enter,  by  designation  of  the  secretary  of 
commerce  and  labor,  and  that  he  held  such 
Chinese  person  as  such  officer,  sufficiently 
showed  authority  for  the  detention.  In  re 
Moy  Quong  Shing,  125  P.  641.     See  1  Curr.  L. 

^%2.  U.  S.  V.  Sing  Tuck,  194  U.  S.  161,  24 
S.  Ct.  621. 

83.  The  executive  officers  have  no  power 
to  deport  an  alien  who  has  entered  the  coun- 
try and  has  become  subject  in  all  respects 
to  its  jurisdiction  and  a  part  of  the  popu- 
lation without  giving  him  an  opportunity 
to  be  heard  upon  the  question  involving  his 
He-ht  to  be  and  remain  in  the  United  States. 
Sloru  Tamataya  v.  Fisher,  189  U.  S.  86,  23 
3    Ct.  611,   47   Law.  Ed.  721. 

Due  process  of  law:  W^here,  under  the 
law  such  persons  have  a  tribunal  in  which 
to  be  heard,  a  hearing  on  notice,  with  oppor- 


tunity to  present  evidence,  a  judgment  and 
the  right  of  appeal,  all  according  to  the  law 
of  the  land,  they  are  not  denied  due  process 
of  law.  In  re  Sing  Tuck,  126  P.  386.  The 
secretary  of  the  treasury  cannot  arbitrarily 
order  the  deportation  of  an  alien  w^ho  has 
secured  entrance  Into  the  United  States  in 
violation  cf  law.  Hopkins  v.  Pachant  [C.  C. 
A.]  130  P.  839. 

84.  Kaoru  Tamataya  v.  Fisher,  189  U.  S. 
86,  23  S.  Ct.  611,  47  Law.  Ed.  721. 

83.  These  facts  should  have  been  presented 
to  the  officer  having  charge  of  the  examina- 
tion or  to  the  secretary  of  the  treasury. 
Kaoru  Tamataya  v.  Fisher,  189  U.  S.  86,  23 
S.  Ct.  611,  47  Law.  Ed.  721. 

86.  In  re  Sing  Tuck,  126  P.  386.  "Where 
an  alleged  Chinese  citizen  establishes  a  prima 
facie  case  of  citizenship,  he  is  entitled  to 
have  his  right  to  remain  Judicially  deter- 
mined on  habeas  corpus.  Sing  Tuck  v.  U. 
S.   [C.  C.  A.]   128  P.  592. 

87.  In  this  case  born  In  the  United  States 
of  alien  parents.  In  re  Sing  Tuck,  126  P. 
386.  The  decision  of  executive  officers  can 
also  Include  the  fact  of  birth.  Under  Act 
Cong.  Feb.  14,  1903,  c.  552,  §  7,  32  Stat.  823 
(U.  S.  Comp.  St.  Supp.  1903,  p.  46),  the  ex- 
ecutive officers  of  the  department  of  com- 
merce and  labor  have  the  authority  to  de- 
termine the  above  question,  and  also  such 
department  has  authority  to  prescribe  rule.s 
of  evidence  relating  to  presumptions  and  bur- 
den of  proof  in  the  determination  of  the 
alien's  right  of  admission.  In  re  Moy  Quons 
Shing,  125  P.   641. 

88.  Lavin  V.  Le  Fevre  [C.  C.  A.]  125  F. 
693. 

89.  Under  the  statutes  of  the  United  States 
rendering  the  decision  of  the  board  of  spe- 
cial inquiry  final  as  to  exclusion  for  disease, 
the  only  jurisdictional  fact  necessary  to  the 
conclusiveness  of  such  decision  is  the  alien- 
age   of    the    Immigrant,    and    when    that    Is 
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Registration?" — The  provisions  for  Chinese  registration  made  by  the  act  of 
May  5,  1892,  §  6,"  were  not  repealed  by  the  act  of  April  29,  1902,  §  1,*"  nor  are 
they  inconsistent  with  the  treaty  of  December  8,  1894,  with  China."' 

Certificate.'* — The  certificate  mnst  strictly  comply  with  the  requirements  of 
the  laws  of  this  country  in  order  to  be  of  any  value  in  establishing  the  holder's 
right  to  enter  or  remain  here."'  In  determining  the  right  of  a  Chinese  person  to 
enter,  the  immigration  officers  may  disregard  the  collector's  certificate.*' 

Deportation;  procedure."'' — A  proceeding  to  expel  or  exclude  aliens  under 
the  Federal  law  is  civil,  and  not  criminal  in  its  nature,"'  therefore  the  fact  that  de- 
fendants refused  to  testify  may  be  considered  by  the  commission,""  but  is  not  of 
itself  ground  for  deportation.^  '  Upon  a  writ  of  habeas  corpus  by  an  excluded 
Chinese,  no  bail  is  allowed,'  nor  is  such  alien  entitled  to  bail,  pending  appeal  from 
a  commissioner's  order  of  deportation,*  though  it  may  be  granted.*  In  a  pro- 
ceeding for  the  exclusion  of  an  alleged  Chinese  person,  the  trial  of  the  issue  aa 
to  whether  or  not  accused  is  a  Chinese  person  is  to  be  regarded  as  criminal  in  its 
nature.*    No  formal  complaint  or  pleadings  are  required  in  proceedings  for  the 


shown,  the  decision  cannot  be  reviewed  by 
the  courts  on  the  question  of  the  existence 
or  character  of  the  disease  [Act  of  Mar. 
3,  1903.  0.  1012,  32  Stat.  1214,  5  10,  see  also 
prior  act  of  Aug.  18,  1894,  c.  301,  28  Stat. 
390  (17.  S.  Comp.  St.  1901.  p.  1303)].  In  re 
Neuwlrth,  123  P.  347.  The  decision  of  the 
proper  customs  or  Immigration  officer  ad- 
verse to  the  claim  of  a  person  of  the  Chinese 
race  to  nativity  in  the  United  States,  and 
denying  him  entry,  is  conclusive  in  subse- 
quent proceedings  for  his  deportation  for  be- 
ing unlawfully  in  this  country.  U.  S.  v.  Lue 
Tee,  124  P.  303.  The  deportation  decree  of 
a  United  States  commissioner  defines  and 
establishes  tlie  status  of  a  Chinese  person 
alleged  to  be  unlawfully  in  the  United  States. 
It  is  therefore  relevant  and  competent  evi- 
dence of  the  status  of  such  person  and  is 
suiBcient  to  justify  a  grand  Jury  in  finding 
an  indictment  against  defendant  for  willfully 
bringing  such  person  into  the  United  States 
in  violation  of  the  Chinese  Exclusion  Act. 
U.  S.  v.  Hills,  124  P.  831.  A  decision  of  the 
immigration  board  of  special  Inquiry  that  an 
Immigrant  is  an  anarchist  Is  not  open  to  re- 
view by  the  United  States  circuit  court  In 
habeas  corpus  proceedings.  U.  S.  v.  Wil- 
liams, 126  P.  253.  Under  Act  of  Mar.  3,  1903 
(32  Stat.  1218,  c.  1012,  U.  S.  Comp.  St.  Supp. 
1903,  p.  180)  the  time  of  the  entry  of  an 
alien  arrested  and  held  for  deportation  there- 
under Is  one  Involving  the  jurisdiction  of 
the  officers  assuming  to  exercise  such  au- 
thority and  may  be  Inquired  into  by  a  court 
on  a  writ  of  habeas  corpus.  In  re  Lea,  126 
P.    234. 

90.  See   1   Curr.   L,.   68. 

91.  27  Stat,  at  L.  25,  c.  60,  U.  S.  Comp. 
Stat.  1901,  p.  1319,  5  6,  as  amended  by  the 
act  of  November  3,  1893  (28  Stat,  at  L.  7, 
o.  14,  U.  S.  Comp.  Stat.  1901,  p.  1322).  Ah 
How  v.  U.  S.,  193  U.  S.  65,  24  S.  Ct.  357.  See 
1  Curr.  Lk  68. 

92.  32  Stat,  at  t..  176.  o.  641.  Ah  How  ▼. 
U.  S.,  193  U.  S.  65,  24  S.  Ct.  3B7. 

»3.  28  Stat,  at  L.  1210.  Ah  How  v.  U.  S.. 
193  U.  S.  fi5,   24  S.  Ct.   357. 

SM.     See   1   Curr.   L.    69. 

f>5.  Merchant's  certificate  must  gtate  the 
nature,  character,  and  estimated  value  of  the 


business    carried    on   by   him.     U.    S.   t.    Gin 
King   [Ariz.]   76   P.  639. 

9<l.  In  re  Ong  Lung,  125  F.  814.  See  1 
Curr.    L.  69. 

97.  See  1  Curr.  L.  69. 

98.  U.  S.  V.  Moy  You,  126  P.  226;  U.  S. 
V.  Hills,  124  P.  331;  In  re  Ah  Tal,  125  F. 
795.     See    1    Curr.    L.    69. 

09.  Where  in  a  proceeding  to  exclude  cer- 
tain Chinese  aliens,  the  only  evidence  offered 
was  testimony  by  a  witness  that  he  was  an 
uncle  of  defendants  and  that  they  were  born 
in  San  Francisco,  and  defendants  refused  to 
be  sworn  In  their  own  behalf,  a  finding 
against  the  aliens'  right  to  remain  held  not 
erroneous.  In  this  case  the  court  did  not 
believe  the  witness.  U.  S.  v.  Moy  Tou,  12« 
P.  226.     See  1  Curr.  L.  69. 

1.  In  an  exactly  similar  case  as  the  above 
as  to  facts. the  witness  was  not  contradicted. 
Impeached,  or  discredited  In  any  manner 
whatsoever,  held  error  to  order  the  deporta- 
tion on  the  sole  ground  of  their  refusal  to 
take  the  stand  in  their  own  behalf.  U.  S. 
V.  Leung  Shue,  126  P.  423.  Established  his 
citizenship  by  unlmpeaohed  testimony.  Arlt 
Poo  V.  U.  S.  [C.  C.  A.]    128  P.   697. 

2.  This  by  5  B  of  the  Chinese  exclusion 
act  of  May  5,  1892,  ch.  60,  27  Stat.  25  (U.  S. 
Comp.  St.  1901,  p.  1320),  and  this  section  is 
not  repealed  by  Act  Aug.  18,  1894  (ch.  301,  28 
Stat.  390;  U.  S.  Comp.  St.  1901,  p.  1303). 
which  makes  decisions  of  immigration  ofii- 
cers  adverse  to  the  immigrant  final.  In  re 
Ong    Lung,    125    P.    813. 

3.  In   re  Ah  Tal,   125  P.  795. 

4.  A  proceeding  under  the  exclusion  acts 
for  the  deportation  of  a  Chinese  alien,  though 
civil  in  its  nature,  is  sui  generis,  and  the 
district  judge  to  whom  an  appeal  Is  taken 
from  a  commissioner's  order  directing  de- 
portation has  inherent  power  to  admit  the 
alien  to  ball  pending  the  appeal,  nor  Is  this 
changed  by  the  provisions  of  the  Chinese 
Exclusion  Act,  Nov.  3,  1893,  c.  14,  5  2,  28 
Stat.  8  (U.  S.  Comp.  St.  1901,  p.  1322).  In  re 
Ah  Tal,  125  P.  795.  Admitted  to  bail  by 
United  States  district  court  pending  hearing 
before  commissioner.  In  re  Lum  Poy,  128 
P.  974. 
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determination  of  the  right  of  Chinese  laborers  to  remain  in  the  United  States." 
lender  the  Chinese  Exclusion  Act/  the  burden  of  pro6f  is  upon  the  United  States 
to  show  that  a  person  arrested  as  a  Chinese  alien  is  a  Chinese  person  or  a  person  of 
Chinese  descent.*  This  proof  can  be  made  by  an  expert  in  the  science  of  an- 
thropology.* Expressions  of  opinion/"  and  evidence  obtained  by  inquisitorial  ex- 
aminations, are  inadmissible.^^  This  proceeding  being  criminal  in  its  nature,  the 
accused  is  not  required  to  testify.^''  The  burden  of  proving  his  right  to  remain 
in  the  United  States  is  upon  the  Chinese  person  sought  to  be  deported,^"  or,  in 
case  he  is  ordered  deported,  to  sustain  his  claim  of  right  to  be  removed  to  a  coun- 
try other  than  China  on  the  ground  that  he  is  a  subject  or  citizen  of  such  coun- 
try.** The  fact  that  a  Chinaman  was  engaged  in  business  as  a  merchant  at  the 
time  of  the  passage  of  the  act  providing  for  the  registration  of  Chinese  laborers*^ 
may  be  established  by  Chinese  witnesses.*^*  A  Chinese  person's  certificate  is  the 
sole  evidence  permissible  on  the  part  of  the  person  producing  it  to  establish  his 
right  of  entry  into  the  United  States,*''  nor  is  this  rule  changed  by  the  fact  that 
he  has  been  permitted  to  enter  the  United  States.*' 

New  trial  and  appeal?-^ — Application  for  a  new  trial  after  judgment  of  de- 
portation had  been  entered  before  a  United  States  commissioner  should  be  ad- 
dressed to  the  commissioner.^"  Cumulative  evidence  is  not  ground  for  a  new 
trial,  ^*  and  unexcused  delay  in  attempting  to  obtain  a  new  trial  will  preclude 
one.^^  Prom  an  order  denying  the  motion  for  a  new  trial,  appeal  should  be  taken 
to  the  United  States  district  court/'  but  an  appeal  to  "the  judge  of  the  district 
court  of  that  district"  is  in  effect  an  appeal  to  the  district  court  and  not  to  the 
district  judge,  as  an  individual,^*  and  the  district  court  must  enter  a  final  order 


5.  U.  S.  V.   Hung  Chang,  126  F.   400. 

6.  Ah  How  V.  U.  S.,  193  U.  S.  65,  24  S.  Ct. 
367. 

7.  May  5,  1892,  o.  60,  §  3,  27  Stat.  25  (U. 
S.  ;Comp.  St.  1901,  p.  1320).  U.  S.  v.  Hung 
Chang,    126   P.    400. 

8.  U.  S.  V.  Hung  Chang,  126  F.  400. 

9.  U.  S.  V.  Hung  Chang,  126  F.  400.  One 
who  derives  his  information  from  reading  an 
article  In  a  magazine,  and  certain  letters 
and  three  months'  experience  as  a  govern- 
ment Chinese  inspector  and  from  associa- 
tion with  friends  whom  he  designates  as 
Chinese  is  not  such  an  expert.  Id.  One 
who  has  not  read  anything  on  the  subject 
and  his  only  experience  with  regard  thereto 
was  acquired  in  his  position  as  Chinese  in- 
spector for  about  a  year  is  not  such  an  ex- 
pert. Id.  A  person  whose  only  means  of 
Judgljig  between  a  Chinese,  Japanese,  or  Ko- 
rean was  the  method  of  arranging  hair  or 
the  language  spolten  is  not  such  an  expert. 
Id. 

10.  Statements  by  alleged  Chinese  alien 
that  he  was  born  in  China  and  that  his  par- 
ents and  grandparents  were  Chinese,  held 
inadmissible.  U.  S.  v.  Hung  Chang,  126  F. 
400. 

11.  Declarations  made  by  a  Chinese  un- 
der arrest  and  with  no  admonition  that  it 
will  be  used  against .  him  are  Inadmissible. 
U.  S.  V.  Hung  Chang,  126  F.  400. 

12.  U.  S.  V.   Hung  Chang,  126  F.  400. 

IS.  Act  of  May  5,  1892  (27  Stat,  at  L. 
25,  c.  60,  U.  S.  Comp.  Stat.  1901,  p.  1319)  § 
3  is  not  repealed  by  the  act  of  April  29, 
1902  (32  Stat,  at  L.  176;  c.  641),  §  1,  nor  by 
the  treaty  with  China  of  December  8,  1894 
(28  Stat,  at  L..  1210)  art.  4.  Ah  How  v.  U. 
S.,  193  U.  S.  65,  24  S.  Ct.  357;  U.  S.  v.  Hay 
Foon,  125  F.  627. 


A  United  States  commissioner  Is  not,  as 
a  matter  of  law,  bound  to  be  satisfied  by  the 
testimony  of  a  Chinese  laborer  that  he  was 
disabled  by  sickness  from  obtaining  the  cer- 
tificate of  residence  required  in  order  to  en- 
title him  to  remain  in  the  United  States. 
Ah  How  V.  U.  S.,  193  U.  S.  65,  24  S.  Ct.  357. 
A  written  statement  by  a  United  States  com- 
missioner that  a  Chinaman  was  brought  be- 
fore him  charged  with  being  unlawfully 
within  the  United  States,  and  was  adjudged 
to  have  the  right  to  remain  in  the  United 
States  by  reason  of  being  a  citizen  thereof, 
is  not  evidence  of  such  adjudication.  Id. 
See  1  Curr.  L.   69. 

14.  U.  S.  V.  Sing  Lee,  125  P.  627. 

15.  Geary  act.  Act  of  Congress  May  5, 
1892,  c.  60,  27  Stat.  25  (U.  S.  Comp.  St.  1901, 
p.    1319).      U.    S.    V.    Louie    Juen,    128    F.    522. 

16.  U.  S.  V.  Louie  Juen,  128  F.  522. 

17.  Where  certificate  describes  him  as 
"salesman"  he  cannot  show  by  evidence  ali- 
unde that  he  Is  In  fact  a  merchant.  U.  S.  v. 
Gin    Hing  [Ariz.]   76  P.  639. 

18.  U.  S.  V.  Gin  Hing  [Ariz.]   76  P.  639. 
10.     See   1   Curr.   L.    69. 

20.     U.  S.  V.  Ng   Young,  126  P.  425. 

ai.  Extra  witness  to  testify  that  defend- 
ant was  born  in  the  United  States.  Held 
not  ground  for  a  new  trial.  U.  S.  v.  Ng 
Young,  126  F.  425. 

22.  Chinese  person  apprehended  on  Sept. 
9,  1903,  trial  was  postponed  until  Oct.  8,  no 
attempt  was  made  to  obtain  a  new  trial  un- 
til Nov.  26,  held  delay  Inexcusable.  U.  S.  v. 
Ng  Young,  126  P.  425. 

23.  U.  S.  V.  Ng  Young,  126  P.  425.  See  1 
Curr.   L.   69. 

S4.  Commissioner's  transcript  and  other 
papers  pertaining  to  the  cause  may  there- 
fore   be    filed    in    that    court,    and    the    final 
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in  order  that  an  appeal  will  lie  to  the  circuit  court  of  appeals.'"  There  is  no 
right  of  appeal  by  the  United  States  from  an  order  of  a  commissioner  discharging 
a  Chinese  person  arrested  for  being  unlawfully  in  this  country."'  On  an  appeal 
from  the  order  of  the  commissioner  to  the  United  States  district  court,  the  hear- 
ing is  de  novo.^^  The  decision  of  the  commissioner  is  conclusive  unless  appealed 
from,"*  and  as  a  general  rule  findings  of  fact  by  a  commissioner  will  not  be  dis- 
turbed on  appeal.""  Chinese  persons  after  an  adverse  decision  on  their  right  to 
enter  are  not  entitled  to  then  for  the  first  time  raise  the  question  of  citizenship  in 
the  courts  by  proceedings  in  habeas  corpus.'" 

§  4.  Naturalization.'^ — The  power  given  congress  by  the  constitution  to 
establish  an  uniform  rule  of  naturalization  means  that  congress  should  make 
uniform  rules  whereby  aliens  may  become  citizens  of  the  United  States  and  of  the 
state  where  they  reside.'"  Congress  may  lawfully  empower  state  courts  to  ad- 
mit qualified  aliens  to  citizenship,^'  and  the  state  courts  may  legally  exercise  this 
power  without  legislative  authority  or  permission  from  the  states  which  created 
them,'*  and  it  is  not  necessary  that  a  state  court  possess  all  of  the  common-law 
jurisdiction  to  qualify  it  to  naturalize  aliens;  it  is  suEBcient  that  it  has  some." 
State  courts  while  entertaining  jurisdiction  in  naturalization  proceedings,  remain 
state  courts,'"  hence  perjury  committed  in  such  a  proceeding  is  punishable  by  the 


order  of  the  Judge  may  be  entered  as  the 
final  order  of  the  court.  In  re  U.  S.,  194  U. 
S.  194,  24  S.  Ct.  629.  An  appeal  from  a  com- 
missioner's order  in  deportation  proceedings 
is  to  the  district  court  not  to  the  judge 
thereof.  U.  S.  v.  Hung  Chang-  [C.  C.  A.] 
130   F.    439. 

25.  U.  S.  V.  Hung  Chang  [C.  C.  A.]  130  P. 
439;   Tsol   Tii  v.   U.   S.    [C.  C.   A.]    129  F.    585. 

ae.  §  13,  Act  Sept.  13,  1888,  25  Stat.  479, 
c.  1015  (TJ.  S.  Comp.  St.  1901,  p.  1317),  which 
expressly  gives  the  right  of  appeal  to  the 
defendant  in  case  of  conviction,  by  Implica- 
tion limits  such  right  to  him.  U.  S.  v.  Mar 
Ying  Yuen,  123  F.  159.  t 

27.  It  Is  not  heard  on  the  testimony  tak- 
en before  the  commissioner.  U.  S.  v.  Hung 
Chang,  126  P.  400. 

28.  In  re  Sing  Tuck,   126  F.  386. 

29.  Findings  as  to  age  of  alien,  and  cred- 
ibility of  witness.  Ouk  Foo  v.  U.  S.  [C.  C. 
A.]    128    F.    697. 

30.  In   re   Sing    Tuck,   126  F.    386. 

31.  See  1  Curr.  L.  70. 

32.  Whether  or  not  this  power  is  excluslv« 
query?     U.   S.   v.   Severino,   125  F.   949. 

33.  Levin   v.   U.    S.    [C.    C.    A.]    128    P.    826. 

34.  Levin  v.  U.   S.    [C.   C.   A.]    128   F.   826. 

35.  St.  Louis  court  of  appeals  has  com- 
mon-law Jurisdiction  so  as  to  naturalize  citi- 
zens. Levin  v.  U.  S.  [C.  C.  A.]  128  P.  826. 
A  court  has  common-law  Jurisdiction  so  as 
to  naturalize  aliens  under  §  2165,  Rev.  St. 
(U.  S.  Comp.  St.  1901,  p.  1329),  when  It  has 
the  power  to  punlsli  offenses,  to  enforce 
rights,  or  to  redress  wrongs  recognized  by 
the  common  law  or  courts  which  are  gov- 
erned by  the  principles,  rules  and  usages  of 
the  common  law  in  the  determination  of 
some  of  the  causes  of  which  they  have  Juris- 
diction. Levin  v.  IT.  S.  [C.  C.  A.]  128  P. 
826. 

JfOTB.  Powers  of  atatc  legislatures  and 
conrts  In  respect  to  natnralization :  While 
there   has   been  some  conflict,  it  is  now  re- 
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garded  as  settled  that  except  In  relation  to 
purely  state  citizenship,  the  state  is  wholly 
subject  to  the  Federal  law  upon  the  subject. 
Scott  V.  Sandford,  19  How.  [U.  S.]  393,  15 
Law.  Ed.  691;  Boyd  v.  State,  143  U.  S.  160,  36 
Law.  Ed.  109;  Golden  v.  Prince,  3  Wash.  C.  C. 
314,  Fed.  Cas.  No.  5,509;  Com.  v.  Towles,  6 
Leigh  [Va.]  743;  Barzlzas  v.  Hopkins,  2 
Rand.  [Va.]  276.  But  a  state  may  confer 
such  rights  of  citizenship  as  It  pleases  so 
far  as  relates  to  Itself  only.  In  re  Wehlltz, 
16  Wis.  443,  84  Am.  Deo.  700.  While  there  Is 
considerable  doubt  as  to  the  power  of  the 
Federal  government  to  confer  the  power  of 
naturalization  on  state  courts,  the  question 
is  no  longer  of  practical  importance,  for 
when  we  admit  that  congress  cannot  au- 
thoritatively confer  Judicial  powers  on  state 
courts  we  only  mean  that  congress  cannot 
compel  them  to  entertain  Jurisdiction  in 
any  case  or  to  perform  any  Judicial  act,  but 
we  do  not  mean  that  congress  cannot  em- 
power them  to  perform  any  Judicial  act  to 
which  they  are  competent,  and  for  the  per- 
formance of  which  they  have  an  adequat* 
inherent  Jurisdiction.  Morgan  v.  Dudley,  11 
B.  Mon.  [Ky.]  693,  68  Am.  Dee.  735'.  See, 
also,  Ex  parte  Knowles,  5  Cal.  304;  State  v. 
Penney,  10  Ark.  621;  In  re  Ramsden,  13  How. 
Pr.  [N.  Y.]  435.  Congress  has  conferred 
power  to  naturalize  upon  state  courts  hav- 
ing common-law  Jurisdiction  and  a  seal  and 
clerk;  under  this  statute  It  is  not  nec- 
essary that  the  court  have  all  the  com- 
mon-law Jurisdiction  that  pertains  to  all 
classes  of  actions,  but  simply  that  It  exer- 
cise its  powers  according  to  the  course  of 
the  common  law;  but  It  must  have,  In  addi- 
tion to  a  seal,  a  clerk  distinct  from  the 
Judge,  charged  with  the  duty  of  keeping  a 
true  record  of  Its  doings  and  afterwai-ds 
authenticating  them.  In  re  Dean,  83  Me.  489 
22  A.  385,  13  L.  R.  A.  229, — Prom  note  to 
State  V.  Judges  of  Inferior  Court  of  Common 
Pleas  [N.  J.  Law]  SO  L.  R.  A.  761. 
36,  37.     U.  S.  V.  Severino,  125  F.  94». 


146 


ALIENS  §  4. 


3  Cui.  Law. 


state  court,"  and  the  Federal  court  cannot  entertain  jurisdiction  in  the  absence 
of  a  Federal  statute  conferring  it." 

The  process  of  naturalization  is  a  judicial  act.'*  The  burden  of  proving 
naturalization  is  on  the  party  asserting  it/"  but  merely  negative  presumptions  are  not 
suflScient  to  support  this  burden.**  The  issuance  of  naturalization  papers  may  be 
presumed,*^  but  where  there  is  no  record  or  memorandum  of  a  judgment  of  naturali- 
zation, a  common-law  court  will  not  create  one.*' 

A  person  aiding  or  abetting,  by  false  impersonation  or  the  use  of  a  false  cer- 
tificate of  citizenship,  fraudulent  naturalization,  is  guilty  of  a  misdemeanor.**  U. 
S.  Eev.  St.  §  5424  does  not  include  the  uttering  of  a  forged  naturalization  certificate 
by  a  person  other  than  the  person  applying  therefor  or  appearing  as  a  witness  for 
the  person  so  applying.** 

ALIMONY. 


9  1.  Nature  and  Parpose  of  the  Alloirancc 
(146). 

§  2.  Jurisdiction  and  FoTrer  to  Avrard 
(147). 

9  3.  Stase  or  Condition  of  the  Divorce 
Proceeding  (148). 

§  4.  Reasons  for  and  Against  Provisional 
Allowances  (148).  Permanent  Allowances 
(149). 


§  5.  Amount,  (character,  and  Duration 
(ISO).  Permanent  Awards,  Division  of  Prop- 
erty (151). 

§  0.     Procedure  and  Practice  (152). 

§  7.  Decree,  Enforcement,  and  Dlscharse 
(163). 

§  8.  Suits  for  Annulment  and  Actions  for 
Separate  Maintenance  (154). 


§  1.    Nature  and  purpose  of  the  allowance.*' — ^A  claim  for  alimony  is  not 
a  property  right,  and  after  it  has  been  awarded  it  does  not  become  a  part  of  the 


38.  U.  S.  V.  Severino,  125  P.  949.  By  act 
July  14,  1870,  c.  254,  §  1,  10  Stat.  2B4  (U.  S. 
Comp.  St.  1901,  p.  3654)  confers  on  Federal 
courts  jurisdiction  of  a  perjury  committed 
in  naturalization  proceedings  in  a  state  court, 
in  the  procedure  prescribed  by  congress. 
Perjury  committed  in  affidavit  required  by 
state  law  not  by  Federal.  Held,  Federal 
courts  could  not  convict.     Id. 

89.  NOTE.  Process  of  naturalization: 
The  process  of  naturalization  in  the  mode 
prescribed  by  congress  Is  a  judicial  act  (Spratt 
V.  Spratt,  4  Pet.  [U.  S.]  393,  7  Law.  Bd.  897; 
Morgan  v.  Dudley,  18  B.  Mon.  [Ky.]  714), 
and  must  be  exercised  by  the  court  itself 
(In  re  Clark,  18  Barb.  [N.  Y.]  444),  it  be- 
ing only  the  preliminary  application  of  an 
alien  declaring  his  intention  under  oath 
which  is  regarded  as  ministerial,  and  may 
be  done  before  the  clerk  of  the  court  as 
well  as  before  the  court  itself  (In  re  Butter- 
worth,  1  Woodb.  &  M.  323,  Fed.  Cas.  No.  2,251. 
See  Conk.  Prac.  497. — From  note  to  In  re 
Dean  [Me.]  13  L.  R.  A.  229. 

40.  Richardson  v.  Amsdon,  85  N.  T.  3.  S42. 

41.  No  presumption  that  naturalization  Is 
not  completed  arises  from  the  facts  that 
there  is  no  record  of  the  final  papers,  and 
that  the  first  ones  are  not  on  file.  Richard- 
son  V.   Amsdon,    85  N.    Y.    S.    342. 

42.  Persons  claimed  papers  were  issued, 
but  had  been  destroyed,  no  record  thereof, 
but  proof  was  made  that  in  a  great  number 
of  cases  no  record  had  been  made.  Persons 
claiming  had  exercised  the  franchise  for 
many  years  under  a  claim  of  lawful  right  to 
do  so.  Held,  issuance  would  be  presumed. 
Rexroth    v.   Schein,    206    111.   80,   69  N.   B.   240. 

The  fact  that  an  alien  assumed  to  make 
leases  and  perform  other  acts  which  only  a 
citizen  might  do  is  of  no  probative  force  in 


establishing  his  naturalization.  Richardson 
V.  Amsdon,  85  N.  Y.  S.  342.  An  affidavit  by 
a  third  party  that  an  alien  took  up  his  citi- 
zenship in  the  United  States  has  no  probative 
force  in  establishing  the  naturalization  of 
the  alien.     Id. 

43.  Claim  in  this  case  was  made  thlrtv- 
three  years  after  the  alleged  judgment  was 
rendered;  there  was  no  record  or  entry  or 
memorandum  of  such  judgment;  claim  was 
made  in  different  court  from  that  which  it 
is  alleged  rendered  the  judgment;  held,  could 
not  "create"  record.  Gagnon  v.  U.  S.,  IDS 
U.  S.   451,  24  S.   Ct.  510. 

44.  This  though  congress  has  called  it  a 
felony.  Rev.  St.  §  5424  (U.  S.  Comp.  St.  1901, 
p.  3668),  §§  5425  (p.  3669),  5426  (p.  3669), 
5427  (p.  3670).     U.  S.  v.  York,  131  F.  323. 

45.  U.  S.  Comp.  St.  1901,  p.  3668.  U.  S. 
V.  York,  131  F.  323. 

4G.  NOTE.  Allowance  of  alimony  to  hus- 
band: As  a  general  rule  a  husband,  whether 
he  or  the  wife  be  granted  the  divorce,  recov- 
ers alimony,  to  be  paid  out  of  the  wife's 
separate  estate  (Greene  v.  Greene,  49  Neb. 
546,  68  N.  W.  947,  34  L.  R.  A.  110),  though 
this  rule  has  been  changed  by  statute  in 
some  states.  It  has,  however,  been  held 
that  he  can  be  awarded  such  an  allowance 
where  he  was  a  confirmed  invalid,  unable 
to  earn  a  living,  and  his  wife  had  a  separate 
estate,  she  having  brought  suit  for  a  di- 
vorce for  his  misconduct,  the  court  holding 
that  since  the  status  of  married  women  has 
been  changed,  the  same  rule  should  be  ap- 
plicable to  the  wife  as  to  the  husband,  and 
both  should  be  placed  upon  an  equality. 
Groth  V.  Groth,  28  Chicago  Leg.  N.  348.— 
From  the  case  of  Greene  v.  Greene  [Neb]  34 
L.  R.  A.  110,  and  note  thereto.  See  1  Curr. 
L.  70. 
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wife's  estate  in  bankruptcy,*''  but  she  is  a  creditor  who  may  be  defrauded,*'  and 
whom  the  legislature  cannot  divest  of  her  right.*'  The  ward  of  alimony  settles 
the  property  relation  of  the  parties,'"  and  is  not  contingent  on  their  obtaining  tlie 
right  to  re-marry.°^  An  allowance  for  the  support  of  a  child  in  Michigan  is,"" 
and  in  Illinois  is  not,  "alimony."" 

§  2.  Jurisdiction  and  power  to  award."* — Personal  service  within  the  state" 
in  proceedings  for  alimony  is  necessary  to  acquire  jurisdiction."'  After  a  divorce 
has  been  obtained  on  service  by  publication  the  court  has  no  power  to  order 
alimony,"  but  defendant  may  be  compelled  to  support  his  children,  if  jurisdic- 
tion is  subsequently  acquired  in  the  divorce  suit,"'  or  in  an  independent  pro- 
ceeding." An  affidavit  of  residence  is  sometimes  jurisdictional.*"  Under  a  stat- 
ute providing  that  the  guilty  party  in  a  divorce  proceeding  shall  forfeit  alL  rights 
and  claims  under  and  by  virtue  of  the  marriage,  judgment  for  alimony  should 
not  be  rendered  against  a  plaintiff  who  is  granted  a  divorce,*^  but  the  statute 
does  not  preclude  enforcement  of  a  judgment  for  alimony  pendente  lite  by  the 
guilty  wife."''  In  Connecticut  the  court  is  empowered  to  order  payment  of  ali- 
mony in  a  proceeding  to  annul  an  illegal  marriage,  as  well  as  in  a  divorce  pro- 
ceeding."'   The  court's  power  in  such  a  case  is  not  limited  to  cases  where  the 


47.  Where  a  claim  for  alimony  was  pena- 
ing  at  time  of  wife's  bankruptcy,  it  was  not 
property  slie  could  dispose  of,  and  there  was 
no  concealment  in  not  scheduling  It.  In  re 
Le  Claire,  124  F.  G54. 

48.  A  wife  entitled  to  alimony  may  sue 
to  have  a  conveyance  of  land  set  aside  as 
fraudulent  against  creditors.  Botts  v.  Botts, 
25   Ky.  L.  R.  300,  74  S.  W.  1093. 

49.  Alimony  when  decreed  becomes  a 
vested  right,  and  cannot  be  affected  by  sub- 
sequent legislation  authorizing  a  modifica- 
tion. Goodsell  V.  Goodsell,  82  App.  Div.  66, 
81  N.  T.  S.  806. 

50.  Where  wife  sued  for  divorce  and 
prayed  for  alimony  because  defendant  had 
obtained  possession  by  fraud  of  certain  of 
her  property,  and  where  she  was  awarded 
$600  it  was  conclusive  in  a  suit  for  the  re- 
covery of  the  land.  Baird  v.  Connell,  121 
Iowa,  278,  96  N.  W.  863. 

51.  Where  the  statute  forbids  the  persona 
to  marry  within  six  months  and  the  decree 
is  to  recite  that  it  does  not  become  abso- 
lute till  then,  money  paid  over  to  wife  as 
alimony  within  that  period  cannot  be  re- 
covered, nor  can  husband  have  any  share 
of  property  though  the  wife  dies  within  the 
six  months.  Durland  v.  Durland,  67  Kan.  734, 
74   P.   274. 

52.  Brown  v.  Brown  [Mich.]  97  N.  W.  396. 

53.  Rush  V.  Flood,  105   III.  App.  182. 

54.  See   1   Curr.   L.    70. 

55.  Mo.  Rev.  St.  1899,  §  582.  providing  for 
actual  service  of  process  in  divorce  on  de- 
fendant outside  of  state  does  not  authorize 
a  judgment  for  alimony  based  thereon.  He- 
rlrix  v.  Chicago,  R.  I.  &  P.  R.  Co.  [Mo.  App.] 
77    S.    W.    495. 

56.  Leaving  at  the  most  notorious  place 
of  abode  Is  insufficient  [Civ.  Code,  §  2467]. 
Baldwin  v.  Baldwin,  116  6a.  471.  See  1  Curr. 
L.    70. 

57.  Under  Iowa  Code,  §  3800,  forbidding 
personal  judgments  on  service  by  publica- 
tion, a  judgment  for  alimony  against  a  non- 
resident who  was  not  personally  served 
and  who  had  not  appeared  was  Invalid,  and 
defendant's  moving  for  a  retrial  under  Iowa 


Code.  §  3796,  and  failing  to  give  bond,  did 
not  render  it  valid,  but  the  court  under  Code, 
§  3180,  might  appropriate  the  property  within 
the  state  for  alimony.  Rea  v.  Rea  [Iowa] 
98  N.  W.  787.  Where  divorce  has  been  ob- 
tained on  service  by  publication,  the  coi^rt 
has  no  power  to  open  and  order  alimony 
and  suit  money.  Metier  v.  Metier,  32  Wash. 
494,  73  P.  535. 

58.  Where  divorce  was  obtained  on  service 
by  publication  and  plaintiff  was  awarded 
one-third  of  the  real  est.-ite,  but  no  alimony 
or  counsel  fees  as  claimed,  and  thereafter 
jurisdiction  is  obtained  over  defendant,  it 
is  error  to  so  modify  decree  as  to  require 
him  to  pay  alimony  and  counsel  fees,  but 
he  may  bo  required  to  pay  for  the  support 
of  the  children  as  they  were  not  parties 
to  the  decree.  McFarlane.  v.  McFarlane,  43 
Or.    477,    73    P.    203. 

59.  Where  parties  were  divorced  in  Okla- 
homa, and  in  a  subsequent  proceeding  in 
New  .Jersey  In  which  the  parties  appeared, 
the  father  was,  under  §§  23,  24  of  Act  of 
r,Iarch  27,  1S74,  ordered  to  pay  to  mother 
$3  a  week  for  support  of  children  with  lib- 
erty of  mother  to  apply  for  increase  In  fu- 
ture, the  right  could  not  be  lost  by  the 
father's  moving  to  another  state,  as  such 
proceedings  are  mere  continuation  of  orig- 
inal proceedings.  White  v.  Wliite  [N.  J. 
Law]    55    A.    739. 

60.  N.  C.  Code  1883,  5  1287,  requiring  the 
filing  of  aflldavit.  In  action  for  divorce  or 
alimony,  verifying  complaint  and  stating 
plaintiff  has  been  a  resident  of  the  state 
for  two  years,  and  that  defendant  is  about 
to  leave,  Is  jurisdictional,  and  on  an  unsworn 
affidavit  no  alimony  pendente  lite  will  be 
granted.  Clark  v.  Clark,  133  N.  C.  28,  45  S. 
Q.   342. 

61.  Rev.  St.  1899,  §  2929.  Slaughter  v. 
Slaughter  [Mo.  App.]  SO  S.  W.  3. 

62.  Schlemmer  v.  Schlemmer  [Mo.  App.] 
81  S.  W.  636. 

63.  Alimony  granted  in  a  proceeding  to 
annul  a  marriage  between  uncle  and  niece, 
which   was   void   ab   initio    [Gen.   St.    1902,    § 


148 


ALIMONY  §  3. 


3  Cur.  Law. 


woman  is  without  fault  or  not  equally  at  fault  with  the  man."*  A  valid  marriage 
is  a  prerequisite  to  the  granting  of  either  permanent  or  temporary  alimony."* 

§  3.  Stage  a  condition  of  the  divorce  proceeding.^" — In  New  Jersey  a  wife 
can/^  and  in  Kentucky  she  cannot,  obtain  alimony  where  the  decree  in  divorce 
has  awarded  her  none.'^  Alimony  may  be  awarded  after  the  case  has  been  re- 
turned from  an  appellate  court.*" 

§  4.  Reasons  for  and  against  provisional  allowances.'"' — The  allowances  to  the 
wife  pendente  lite  for  maintenance  and  to  carry  on  suit  are  within  the  sound  dis- 
cretion of  the  court/^  which  is  a  broad  one,  and  will  only  be  reviewed  where 
grossly  abused.'^  Though  the  husband  sues  for  a  divorce  because  of  cruel  treat- 
ment' or  adultery,  adequate  allowance  should  be  made.'*  A  wife  is  entitled 
to  support  pending  an  action  for  separation  unless  the  husband  is  relieved  there- 


4562].      Stapleberg  v.   Stapleberg   [Conn.]    58 
A.  233. 

64.  Stapleberg  v.  Stapleberg  [Conn.]  58  A. 
233. 

65.  note;,  a  Tnlld  maTTlage  Is  a  pre- 
requisite to  the  granting  of  either  permanent 
or  temporary  alimony.  Cowan  v.  Cowan,  10 
Colo.  640,  16  P.  215;  McFarland  v.  McFar- 
land,  51  Iowa,  665,  2  N.  W.  269;  Collins  v. 
Collins,  80  N.  T.  1;  Bowman  v.  Worthlngton, 
24  Ark.  522.  But  it  has  been  held  that  a  sec- 
ond wife,  being  blameless,  is  entitled  to  ali- 
mony where  her  husband  concealed  the  fact 
from  her  that  he  had  an  undivorced  wife 
living,  and  the  second  wife  had  no  reason 
to  doubt  the  validity  of  the  marriage  until 
his  answer  disclosed  the  fact  that  he  had 
another  wife.  Strode  v.  Strode,  3  Bush 
[Ky.]  227,  96'  Am.  Dec.  211.  See  Lea  V.  Lea, 
104  N.  C.  603,  10  S.  E.  488,  17  Am.  St.  Eep. 
692. — From  notes  to  Werner  v.  Werner  [Kan.] 
68  Am.  St.  Rep.  372;  Hite  v.  Hite  [Cal.]  71 
Am.  St.  Rep.  82,  and  Methvin  V.  Methvln 
[Ga.]  60  Am.  Dec.  664. 

ee.     See  1  Curr.  L.  70. 

67.  Under  N.  J.  Sess.  Laws  1902,  p.  507, 
5  19,  which  provides  that  pending  divorce  or 
after  final  decree  the  court  may  order  ali- 
mony, alimony  may  be  awarded  to  wife  on 
her  petition  though  the  decree  for  divorce 
awarded  her  none  even  where  it  had  been 
asked  for.  McKensey  v.  McKensey  [N.  J. 
Eq.]   55  A.  1073. 

68.  Wife  cannot  by  Independent  action 
after  entry  of  divorce  decree  obtain  ali- 
mony, -where  there  was  no  reservation  In 
the  decree.  Campbell  v.  Campbell,  25  Ky. 
L.  R.  53,  74  S.  W.  670. 

NOTE.  Suit  for  alimony  after  decree  of 
divorce:  There  is  a  conflict  as  to  whether  or 
not  an  Independent  suit  can  be  maintained 
unless  authorized  by  statute.  Some  courts 
hold  that  alimony  can  only  be  granted  as  an 
Incident  to  the  decree  of  divorce.  Bowman 
V.  Worthlngton,  24  Ark.  522;  Shannon  v. 
Shannon,  2  Gray  [Mass.]  285;  Jones  v.  Jones, 
18  Mo.  308,  36  Am.  Dec.  723;  Chapman  v. 
Chapman,  13  Ind.  396;  Atwater  v.  Atwater, 
53  Barb.  [N.  T.]  621.  But  numerous  courts 
hold  that  a  wife  may  bring  a  separate  ac- 
tion to  recover  an  allowance  for  her  separate 
support  and  maintenance  Independent  of  any 
suit  for  divorce.  Butler  v.  Butler,  4  Litt. 
[Ky.]  202;  Earle  v.  Earle,  27  Neb.  277,  43 
N  W  118,  20  Am.  St.  Rep.  667;  Bdgerton  v. 
isdgerton,  12  Mont.  122,  29  P.  966,  33  Am.  St. 
Rep.   557.     But  the  action   for  alimony   can- 


not, as  a  general  rule,  be  maintained  as  an 
independent  proceeding  after  the  parties 
have  been  divorced.  Wilde  v.  Wilde,  36 
Iowa,  319;  Bassett  v.  Bassett,  99  Wis.  344, 
74  N.  W.  780,  67  Am.  St.  Rep.  8fi3;  Downey 
v.  Downey,  98  Ala.  373,  13  So.  412,  21  L.  R. 
A.  .677.  But  an  independent  action  may  be 
allowed  where  jurisdiction  is  obtained  by 
constructive  service.  Adams  v.  Abbott,  21 
Wash.  29,  66  P.  931;  Weidman  v.  Weidman, 
57  Ohio  St.  101,  48  N.  E.  506;  Van  Orsdal  V. 
Van  Orsdal,  67  Iowa,  35,  24  N.  W.  679.  And 
alimony  need  not  be  determined  in  the  judg- 
ment dissolving  the  marriage  relation  if  tho 
judgment  reserves  the  right  to  settle  the 
question  afterwards.  Galusha  v.  Galusha, 
138  N.  T.  272,  32  N.  E.  1062. — Prom  notes  to 
In  re  Popejoy  [Colo.]  77  Am.  St.  Rep.  222, 
228;  and  Downey  v.  Downey  [Ala.]  21  It.  R. 
A.    677. 

69.  The  reversal  of  a  divorce  decree  In 
the  supreme  court  does  not  affect  the  juris- 
diction of  circuit  court  to  allow  counsel 
fees.     Harding  v.  Harding,    105  111.  App.  363. 

70.  See  1  Curr.  L.  71. 

71.  Will  not  be  controlled  where  no 
abuse.  Holloman  v.  Holloman,  118  Ga.  796, 
45  S.  E.  599.  Where  husband  cruelly  mis- 
treated wife,  discretion  of  court  in  awarding 
temporary  alimony  and  attorney's  fees  will 
not  be  controlled.  Godby  v.  Godby,  118  Ga. 
541,  45  S.  E.  439.  Expenses,  property,  and 
Income  of  husband  considered,  and  held  that 
wife.  In  action  for  separation,  should  have 
as  temporary  alimony  $10  a  week  and  use 
of  residence.  Bressette  v.  Bressette,  88  N. 
T.  S.  580.  While  the  court  in  an  action  for 
separation  cannot  direct  that  plaintiff  have 
the  use  of  the  residence  pendente  lite.  It 
may  order  temporary  alimony  on  the  basis 
of  such  use  being  conceded  and  the  de- 
fendant will  be  deemed  to  have  acquiesced 
therein  unless  he  objects  specially  thereto. 
Id. 

72.  Where  defendant  was  possessed  of  es- 
tate worth  $75,000,  mostly  land,  and  had  been 
enjoined  from  disposing  of  It,  and  had  paid 
temporary  alimony  as  ordered  by  court,  the 
appointment  of  receiver  by  judge  In  vacation 
for  personal  property  was  an  abuse  of  dis- 
cretion.    Golf  V.  Goff  [W.  Va.]    46    S.  B.   177. 

73.  Baler   v.  Baler   [Minn.]    97   N.   W.    671. 

74.  Bordeaux  v.  Bordeaux  [Mont.]  76  P. 
524.  In  a  suit  for  divorce  by  husband,  court 
may  order  temporary  alimony,  attorney's 
fees,  and  suit  money  to  be  paid  by  him 
Reed    v.   Reed   [Neb.]    98   N.   W.    73. 
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from  by  agreement  through  a  trustee  or  by  misconduct  on  the  part  of  the  wife.'" 
Counsel  fees  should  be  allowed  though  the  divorce  was  improperly  granted/"  and 
though  an  appeal  was  unsuccessful/'  unless  it  was  without  merit,"  and  an  allow- 
ance may  be  increased  where  a  jury  disagrees/'  but  will  not  be  made  for  past 
services/"  or  where  an  allowance  for  fees  is  included  in  the  decree  for  alimony.*^ 
The  amount  to  be  awarded  depends  on  the  value  of  services  rendered'"  and  rests 
in  the  sound  discretion  of  the  trial  judge/'  who  in  deciding  the  amount  should 
use  his  own  judgment  and  experience  and  not  be  wholly  governed  by  aflBdavits  of 
attorneys.**  And  a  contract  to  pay  the  attorney  according  to  the  amount  of 
alimony  recovered  is  void.'''  Unusual  grounds  of  expenditure  will  be  considered 
in  allowing  suit  money.'*  The  power  of  the  court  to  compel  the  husband  to  pay 
the  wife's  counsel  fees  in  an  action  for  divorce  is  not  exhausted  by  the  final  judg- 
ment." When  the  court  has  adjudged  that  plaintiff  is  not  entitled  to  a  divorce, 
it  has  no  power  to  order  an  allowance  for  suit  money." 

Permanent  allowances'^ — Permanent  alimony  is  usually  only  given  where  the 
husband  has  been  guilty  of  a  matrimonial  offense/"  and  is  conditional  on  the 
vnfe's  continued  chastity."^  But  in  some  jurisdictions  it  is  allowed  even  when 
the  husband  is  blameless.'^     A  wife  granted  a  divorce  with  alimony,  cannot  be 


75.  Hawley  v.  Hawley,  88  N.  Y.  S.  606. 
It  is  the  duty  of  the  court  to  "make  an  al- 
lowance for  the  support  of  the  wife  out  of 
the  estate  of  the  husband"  pending  a  suit 
for  divorce  [Code  1896,  §  1495].  "Webb  v. 
Webb  [Ala.]  37  So.  96.  Where  the  wife's 
petition  for  temporary  alimony  contains 
averments  entitling'  her  thereto,  such  aver- 
ments will  not  be  overthrown  by  irrelevant 
and  scandalous  matter  included  in  the  peti- 
tion. Hawley  v.  Hawley,  88  N.  T.  S.  606. 
An  attorney  has  no  power  to  compromise  his 
client's  Judgment  for  alimony  pendente  lite. 
Schlemmer  v.  Sehlemmer  [Mo.  App.]  81  S. 
W.  636.  Where  alimony  is  asked  pending 
a  suit  by  the  divorced  wife,  the  burden  is 
upon  her  to  show  her  necessitous  condition 
[Civ.  Code,  art.  160].  Jackson  v.  Burns  [La.] 
36  So.  756. 

7C.  Donnelly  v.  Donnelly,  26  Ky.  L.  K. 
1543,  78  S.  W.  182. 

77.  Where  husband  obtains  divorce  for 
adultery,  wife  may  have  alimony  to  prose- 
cute an  appeal,  though  unsuccessful.  If  It  is 
taken  in  good  faith.  Viertel  v.  VIertel,  99 
Mo.  App.  710,  75  S.  W.  187. 

78.  Allowance  of  attorney's  fees  Is  with- 
in sound  discretion  of  court,  and  In  case  of 
an  appeal  without  merit,  husband  will  only 
be  required  to  pay  clerk's  fees.  Von  Trott 
V.  Von  Trott,  118   Wis.   29,  94  N.  W.  798. 

79.  Action  for  separation.  Herrmann  v. 
Herrmann,  88  App.  Div.  76,  84  N.  T.  S.  736. 

80.  After  Judgment  for  divorce  against 
a  wife  court  cannot  allow  money  for  past 
services  of  attorneys  or  expenses,  though 
she  was  refused  allowance  during  trial  with 
the  right  reserved  to  allow  it  after  trial, 
but  she  may  be  allowed  money  to  enable 
her  to  further  prosecute  by  a  new  trial  or 
appeal.  Bordeaux  v.  Bordeaux  [Mont.]  75 
P.  359. 

81.  A  husband  is  not  liable  for  counsel 
fees  where  the  decree  included  them  in  the 
allowance  made  to  the  wife.  Turner  v. 
Turner,   104  111.   App.   253. 

82.  Counsel  fees  of  $100  held  sufficient 
where  defendant  was   in   default  and   it   ap- 


peared there  would  be  no  difficulty  in  prov- 
ing the  case.  Bressette  v.  Bressette  88  N. 
T.  S.  580. 

83.  Hinton  v.  Hinton,  117  Ga.  547,  43  S.  H. 
983.  $5,000  counsel  fees  allowed  where  at- 
torney spent  seventy-six  days  on  case,  and 
defendant  a  man  of  means.  Harding  v. 
Harding,  105  111.  App.  363.  Under  Ky.  St. 
1903,  §  900,  requiring  the  husband  to  pay 
costs  of  both  parties,  unless  wife  was  at 
fault,  and  she  was  able  to  pay,  the  allow- 
ance of  $250  counsel  fee  was  proper,  though 
divorce  was  improperly  granted.  Donnelly 
V.  Donnelly,  25  Ky.  L.  R.  1543,  78  S.  W.  182. 

84.  $2,000  allowed  for  counsel  fees  In  a 
suit  for  separate  maintenance  carried  to  su- 
preme court  was  reduced  to  $1,000.  Hutch- 
inson  V.  Hutchinson,   105   111.   App.   349. 

85.  NOTE.  A  contract  between  a  irife 
and  her  lawyer,  providing  that  for  his  ser- 
vices in  procuring  an  allowance  of  alimony 
and  enforcing  its  payment,  he  shall  re- 
ceive a  share  of  the  alimony  recovered,  is 
void,  not  only  boause  the  claim  for  alimony 
is  incapable  of  assignment  but  also  because 
the  contract  is  in  contravention  of  public  pol- 
icy. Newman  v.  Freitas,  129  Cal.  283,  61  P. 
907,  50  L.  R.  A.  548;  Jordan  v.  Westerman, 
62  Mich.  170,  4  Am,  St.  Rep.  836;  Lynde  v. 
Lynde,  64  N,  J.  Eq.  736,  52  A.  694,  68  L.  R.  A. 
471,  and  note;  Bowman  v.  Phillips  [Kan.]  13 
Am.   St.  Rep.  292.  299,  and  note. 

'86.  The  allowance  to  defendant  of  $426 
suit  money,  where  she  had  to  travel  a  long, 
distance,  was  not  excessive.  Goldle  v.  Gold- 
ie  [Iowa]  98  N.  W.  630. 

87.  The  husband  was  compelled  to  pay 
counsel  fees  to  wife  where  she  attacked  a 
judgment  for  divorce  rendered  in  her  favor. 
Grannis  v.  Superior  Court  of  San  Francisco 
[Cal.]    77  P.  647. 

88.  Wald   V.   Wald    [Iowa]    99   N.    W.    720. 

89.  See   1   Curr.   D.   71. 

90.  Impotence  Is  not  such  an  offense. 
G V.  G [N.  J.  Eq.]  66  A.  736. 

91.  In  a  divorce  a  mensa  et  thoro.      G 


V.  G- 


[N.  J.  Eq.]  56  A.  736. 


02.     Where    on    wife's    suit    for   divorce    on 
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required  to  release  her  dower  or  surrender  notes  held  against  the  husband,  as  a 
condition  precedent  to  the  payment  of  alimony."'  An  antenuptial  contract  does 
not  bar  the  award  of  alimony/^  though  it  is  proper  to  deny  it  where  the  wife  is  at 
fault/"  especially  if  she  has  means  of  her  own."*  The  fact  of  a  separation  and  a 
division  of  property  is  not  a  bar  to  alimony,  though  to  be  considered  in  determin- 
ing the  amount."^  Though  the  Kentucky  supreme  court  cannot  disturb  the  di- 
vorce it  will  consider  the  merits  of  the  judgment  to  ascertain  if  the  alimony  was 
rightfully  awarded."* 

Support  of  child.^^ — Where  the  wife  is  entitled  ^o  divorce  and  custody  of 
child,  she  should  have  an  allowance,  in  addition  to  alimony,  to  maintain  and  educate 
the  child,^  the  amount  of  which  is  within  the  sound  discretion  of  the  trial  court,* 
and  cannot  be  discharged  in  bankruptcy.' 

§  5.  Amount^  character,  and  duration.* — The  amount  of  alimony  is  in  sound 
discretion  of  the  court,^  taking  into  consideration  the  husband's  means,*  including 
his  pension,'  the  wife's  lack  of  means,*  and  the  children  to  be  supported." 


ground  of  cruel  conduct,  the  hufbaiid  was 
found  blameless  and  on  his  cross-petition 
was  awarded  a  divorce  because  of  the  wife's 
adultery,  the  award  to  her  ot  $1,000  alimony 
was  not  an  abuse  of  discretion  of  court,  nor 
a  reward  for  her  infidelity,  but  was  proper 
that  she  might  not  be  left  destitute.  Pauly 
V,  Pauly   [Okl.]    76   P.  148. 

93.  Rev.  St.  5690,  provided  that  she  should 
be  restored  to  her  lands,  should  have  ali- 
mony, and  should  be  entitled  to  dower,  and 
this  was  not  amended  by  act  May  19th.  1894, 
except  In  case  it  is  found  that  the  wife  has 
nmple  property  and  the  husband  little  or 
none.  De  Witt  v.  De  Witt,  67  Ohio,  340,  66 
N.  B.  136. 

»4.  An  antenuptial  contract  whereby  hus- 
band's note  to  wife  was  in  full  payment  of 
her  rights  to  his  estate,  will  not  bar  the 
allowance  to  her  as  permanent  alimony  of 
specific  property,  where  the  divorce  was 
obtained  for  husband's  adultery,  as  such 
contracts  did  not  contemplate  a  divorce 
through  fault  of  the  husband.  Carter  v. 
Carter  [Vt]   56  A.   989. 

95.  Where  husband  had  divorce  because 
of  wife's  fault  and  he  had  before  conveyed 
property  to  her,  and  he  owned  but  little 
property  and  was  in  feeble  health.  Cottrell 
V.  Cottrell,   24  Ky.   L.   R.   2417,   74  S.  W.   227. 

9«.  Where  the  wife  was  at  fault,  had  an 
Income  of  $300  a  year,  and  the  husband  was 
probably  insolvent  and  had  offered  to  pro- 
vide for  Infant  daughter.  Henry  v.  Henry, 
25   Ky,  L,.  R,  596,   76  S.  W.  130. 

97.  Though  by  a  settlement  property  had 
been  equally  divided,  yet  In  divorce  pro- 
ceeding, wife  was  allowed  alimony  in  ad- 
dition as  she  was  blameless.  In  poor  health, 
and  had  minor  children  to  support.  Mc- 
Knight  V.  McKnlght  [Neb,]  98  N.  W.  62. 

98.  Cottrell  v.  Cottrell,  24  Ky.  L.  R.  2417, 
74  S.  W,  227;  Henry  v.  Henry,  25  Ky.  L,  R. 
596  76  B.  W.  130;  Greer  v.  Greer,  25  Ky.  L. 
R.  655,  76  S.  W.  166.  The  award  of  $7.50  ali- 
mony wrong  where  the  court  erred  in  grant- 
ing the  divorce.  Donnelly  v.  Donnelly,  25 
Ky.  L.   R.  1543,  78  S.  W.  182. 

99.  See   1   Curr.   L.   71. 

1.  Divorce  on  the  ground  of  abandonment. 
Hall  v.  Hall,  25  Ky.  L.  R.  1304,  77  S.  W.  668. 

2.  Hlnton  v.  Hinton,  117  Ga.  547,  43  S,  E. 
983. 

S.     Order  to  pay  for  support  of  child  is  not 


an  award  of  alimony,  which  is  an  allow- 
ance to  a  wife  who  is  living  apart  from 
her  husband  on  her  own  account,  and  an 
order  to  support  a  child  cannot  be  dischar- 
ged in  bankruptcy,  though  a  past  obligation 
to  his  former  wife  for  support  of  child  will 
be  dischar.^ed  as  any  civil  debt.  Rush  v. 
Flood,   105  111,  App.  182. 

4.  See   1   Curr.  L.  71. 

5.  Alimony  of  $75  a  month  and  $1,000  so- 
licitor's tees.  Benham  v.  Benham,  208  111. 
98,  70  N.  B.  30.  $800  alimony,  and  $150  at- 
torney's fee  proper.  Greer  v.  Greer.  25  Ky. 
L.  R.  655,  76  S.  W.  166.  In  a  suit  by  husband 
for  divorce  because  of  cruel  treatment  it 
was  proper  to  allow  wife  $100  for  her  teii- 
porary  support  and  attorney's  fees,  and  $49 
for  expenses.  Baler  v.  Baler  [Minn.]  97  N. 
W.  671.  In  action  for  a  separation,  where 
the  main  issue  was  as  to  marriage.  It  was 
proper  to  allow  plaintiff  $600  for  counsel 
fee  nnd  $25  weekly  alimonv.  and  on  di.s- 
agreement  of  jury,  an  additional  counsel 
tee  of  $750.  Herrmann  v.  Herrmann,  88  App. 
Dlv.    76,    84    N.    T.    S.    736, 

6.  Where  defendant  had  income  of  $90 
a  month  and  property  worth  $3,000,  the  al- 
lowance of  $25  counsel  fee  and  $25  a  month 
was  proper.  Cupples  v.  Cupplf^n.  31  Colo. 
443,  72  P.  1056.  In  an  action  against  wife  for 
divorce  on  ground  of  adultery  and  desertion, 
where  the  husband  was  worth  $09,000,  the 
allowance  of  $200  to  wife  as  suit  money 
which  was  Inadequate,  wa,s  an  abuse  of  disj 
cretion.  Bordeaux  v.  Bordeaux  Cent.]  75 
P.  524.  Defendant  with  no  property  but 
with  income  from  $820  to  $1,000  a  year  was 
ordered  to  pay  as  permanent  alimony  $30  a 
month  to  wife,  and  $10  a  month  for  sup- 
port of  child.  Downing  v.  Downing  [N.  J- 
Eq,]  54  A.  542. 

7.  Though  U.  S.  Rev.  St.  §  4747.  provides 
that  money  due  a  pensioner  shill  not  be  lia- 
ble to  any  process  while  in  the  Pension  Of- 
fice or  in  transmission,  yet  it  could  be  con- 
sidered as  part  of  pensioner's  resources  In 
determining  the  amount  of  alimony,  Bailey 
V.  Bailey  [Vt.]  56  A.  1014. 

8.  The  allowance  of  $150  a  year  and  $300 
counsel  fees  In  a  suit  for  sepii ration  from 
bed  and  board  proper  where  wife  little  prop- 
erty. Hughbanks  v.  Hughbanks,  25  Ky.  L. 
R.  840,   76  S.  W.   355. 

9.  Where    the    wife    has    the  'custody    of 
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Permanent  awards;  division  of  property}" — Permanent  alimony  may,^*  and 
in  Indiana  must  be  awarded  in  gross.^^  In  Nebraska  realty  cannot  be  awarded  as 
alimony.^'  The  court  may  consider  the  financial  condition  of  the  parties  and 
their  mutual  conduct,^*  and  will  not  ordinarily  award  the  wife  more  than  one- 
third  of  the  property.^"  Property  conveyed  in  fraud  of  creditors  will.be  consid- 
ered,^* but  a  secret  conveyance  is  not  necessarily  fraudulent.^'  Where  wife  has 
an  interest  in  her  husband's  property  other  than  such  as  attaches  to  her  status 
as  a  wife,  as  if  her  earnings  have  been  invested  by  him  therein,  the  court  may 
properly  vest  part  of  it  in  her.^'  Pinal  division  and  distribution  of  the  estate  is 
usually  preferable  to   an   award  of   alimony  as   it  ends  litigation  between  the 


four  children,  an  award  of  $2,400  a  year, 
■when  the  husband's  income  is  $4,500  and  the 
divorce  is  for  adultery.  Is  proper.  Harris 
V.  Harris,  S3  App.  Div.  123,  82  N.  T.  S.  B6S. 
The  allowance  to  wife  of  $300  a  year  for 
the  support  of  two  children  during  infancy, 
and  $500  a  year  to  herself  for  life  being  a 
little  more  than  half  of  defendant's  income, 
was  not  excessive.  Valentine  v.  Valentine,  87 
App.  Div.  156,  84  N.  T.  S.  37.  In  a  suit  for 
separation  where  the  wife  is  without  means 
and  has  three  infant  children  and  the  hus- 
band has  an  income  of  $2,000  a  year,  $10  a 
week  and  $50  counsel  fee  should  have  been 
allowed.  Vaughn  v.  Vaughn,  89  App.  Div. 
611,  85  N.  Y.  S.  443.  Where  the  husband 
was  worth  $6,000,  was  in  good  health,  and 
had  successful  business,  and  the  wife  was 
In  poor  health  and  had  two  minor  children 
to  support,  $1,S00  was  not  excessive.  Wil- 
liams V.  Williams  [Wis.]  99  N.  W.  431.  Suf- 
ficiency where  wife  left  husband  because  of 
his  neglect  and  indifference  and  was  poor. 
Boreing  v.  Boreing,  24  Ky.  L.  R.  1288,  71  S. 
W.  431.  That  a  wife  was  in  an  insane  hos- 
pital at  low  expense  and  the  husband  had 
large  expenses  because  of  sickness,  held 
proper  reasons  for  reducing.  Davis  v.  Davis, 
78  App.  Div.  500,  79  N.  T.  S.  621.  Six  dollars 
not  excessive  against  a  husband  who  has 
employment,  for  a  wife  and  child.  Dale  v. 
Hauer,  109  La,  711,  33  So.  741.  Where  de- 
fendant was  worth  $10,000  and  owed  plaintiff 
some  for  advances,  and  plaintiff  had  per- 
formed valuable  services,  an  award  of  $1,100 
on  annulment  of  an  incestuous  marriage  was 
not  an  abuse  of  discretion.  Stapleberg  v. 
Stapleberg  [Conn.]   58  A.  233. 

10.  See   1   Curr.  L.   72. 

11.  In  lieu  of  stated  allowances,  N.  D. 
Rev.  Codes,  1899,  §  2761.  De  Roche  v.  De 
Roche  [N.  D.]  94  N.  W.  767.  Where  a  hus- 
band was  worth  $5,300,  the  allowance  of 
$160  a  year  to  wife  for  separate  maintenance 
nr  in  default,  her  option  to  take  $2,500, 
was  supported  as  an  alternative  decree  and 
not  a  penalty.  Ooldie  v.  Goldie  [Iowa]  98  N. 
W.    630. 

12.  Award  of  $4  a  week  was  In  violation 
of  Burns'  Ind.  Rev.  St.  1901,  §  1059,  pro- 
viding that  alimony  should  be  a  sum  in  gross. 
Marsh  v.  Marsh  [Ind.]  70  N.  B.  154. 

13.  Cizek   V.    Cizek    [Neb.]    99    N.    W.    28. 

14.  Where  husband  earned  $40  to  $50  a 
month  and  owned  only  $50  worth  of  property 
the  award  of  $1,000  alimony  was  excessive 
and  should  be  reduced  to  $500.  Stutsman  v. 
Stutsman,  30  Ind.  App.  645,  66  N.  E.  908. 
The  allowance  to  wife  of  $250  alimony,  from 
whom  her  husband  obtained  a  divorce,  where 


he  had  little  personalty,  only  a  small  salary, 
an  equity  of  $1,500  In  real  estate,  many 
debts,  and  the  wife  contributed  nothing, 
will  not  be  disturbed.  Donaldson  v.  Don- 
aldson [Mich.]  96  N.  W.  448.  Where  divorce 
is  granted  for  husband's  wrong,  an  award 
of  $7,000  where  wife  gives  $1,000  bond  'to 
support  three  minor  children,  and  husband's 
property  of  $14,000  was  jointly  accumulated, 
was  not  excessive.  De  Roche  v.  De  Roche 
[N.  D.1-94  N.  W.  767.  Where  each  partv 
found  guilty  of  cruel  treatment  and  husband 
was  given  divorce,  and  wife  on  separation 
had  secured  goods  valued  at  $4  00  (one-half 
of  personalty),  and  the  net  value  of  husband's 
real  estate  was  $2,000,  it  was  error  to  award 
her  $2,000,  but  she  was  allowed  $650.  Lin- 
denmann  v.  Lindenmann,  118  Wis.  175,  95 
N.  W.  98. 

15.  Where  defendant,  an  elderly  farmer, 
owned  80  acres  worth  $1,600,  four-(lfths  of 
125  acres,  worth  $1,500  (plaintiff  owning  the 
other  one-fifth),  $380  worth  of  farm  stock, 
and  had  paid  $175  temporary  alimony,  a 
Judgment  for  $2,000  alimony,  and  $150  attor- 
neys' fees  and  for  sale  of  property  to  pay  the 
same,  was  excessive,  and  should  be  modified 
to  give  plaintiff  one-third  of  real  estate  for 
life,  some  stock,  and  $100  counsel  fee.  Hall 
v.  Hall,  26  Ky.  L,.  R.  1848,  78  S.  W.  1127. 
Plaintiff  cannot  complain  of  award  to  her  of 
full  one-third  of  property  where  she  had  ex- 
cessive allowance  pending  litigation  and  hus- 
band had  supported  her  two  children  till  they 
were  grown,  and  she  was  in  good  health. 
Von  Trott  V.  Von  Trott,  118  Wis.  29,  94  N.  W. 
798. 

16.  Where  husband  previous  to  divorce 
proceedings  had  transferred  all  of  his  prop- 
erty to  defraud  his  creditors,  it  was  proper 
to  consider  its  value  in  awarding  alimony  of 
the  amount  of  $3,000.  Dougan  v.  Dougan,  90 
Minn.  471,  97  N.  W.  122. 

IT.  The  conveyance  of  property  by  hus- 
band without  knowledge  of  wife,  during  di- 
vorce proceeding,  for  full  consideration,  and 
where  property  had  been  set  aside  for  wife 
with  her  knowledge,  was  not  fraudulent  and 
the  property  could  not  be  awarded  to  wife. 
Richmond  v.  Smith,  117  Wis,  290,  94  N.  W.  35. 

18.  Where  wife's  earnings  together  with 
his  own  money  were  invested  in  real  estate 
in  husband's  name,  court  may  vest  part  of 
property  in  wife  in  fee  as  alimony.  Cham- 
pion V.  Myers,  207  111.  308,  69  N.  E.  815. 

Contra:  Decree  vesting  part  of  husband's 
real  estate  In  wife,  void  under  c.  J6,  Neb. 
Co^np.  St.  1901,  though  the  wife's  petition 
alleged  that  it  was  purchased  with  money 
furnished  by  her.  Cizek  v.  Cizek  [Neb.]  99 
N.  W.  28. 
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parties.^*  In  Minnesota,  by  statute,  a  wife  who  is  granted  a  divorce  on  the 
ground  of  the  adultery  of  her  husband  becomes  at  once  entitled  to  her  dower 
interest  in  his  property  as  though  he  were  dead,^"  and  is  entitled  to  partition  of 
lands  conveyed  by  her  husband  without  her  consent. ^^  Her  interest  is  subject 
in  its  just  proportion,  with  his  other  real  estate,  to  the  payment  of  his  debts,^^ 
but  a  judgment  recovered  against  her  husband  after  he  has  conveyed  property,  but 
before  the  divorce,  is  not  a  legal  lien  on. her  one- third  interest,""  and  claims  of  the 
creditors  cannot  be  enforced  against  her  interest  in  an  action  by  her  for  parti- 
tion."* 

§  6.  Procedure  and  practice. — Temporary  allowance"^  may  be  awarded  sole- 
ly on  the  wife's  testimony,"'  may  include  arrears,"'  and  should  be  made  payable 
at  a  definite  time,"'  and  will  cease  on  the  husband's  death."'  A  court  may  not 
award  alimony  out  of  particular  property  or  charge  the  award  upon  particular 
property  but  should  leave  it  to  operate  as  a  general  lien.'"  The  court  may  award 
suit  money  as  well  as  counsel  fees,°^  and  the  order  therefor  may  be  entered  after 
the  decree.'" 

Permanent  award^^  may  be  corrected  on  appeal.'*  A  decree  ordering  pay- 
ment of  alimony  pending  a  suit. for  separation  is  appealable  without  reference  to 
the  amount.'"  A  consent  decree  for  alimony  is  not  subject  to  attack  by  appeal 
or  otherwise."  A  decree  dismissing  a  complaint  for  divorce  and  adjudging  a  cer- 
tain sum  for  alimony  cannot  be  construed  as  a  final  determination  of  the  con- 
troversy nor  adjudge  future  rights  of  the  parties."  A  decree  simply  giving  judg- 
ment for  alimony  in  a  certain  sum  cannot  be  interpreted  as  final  so  as  to  preclude 
a  subsequent  suit  for  maintenance."  The  amount  of  the  judgment  rendered  in  a 
proceeding  for  alimony  does  not  determine  the  jurisdiction  of  the  court  on  ap- 
peal." While  a  claim  for  future  alimony  under  a  decree  of  a  state  court,  not 
reduced  to  final  judgment,  will  not  be  enforced  by  Federal  courts,  it  may  be 
made  the  basis  of  a  cause  of  action  of  a  civil  nature  within  the  jurisdiction  of  the 
Federal  court,  other  requisities  of  jurisdiction  being  present.*"     A  final  judgment 


19.  WllHams  V.  WlUIams  [Wis.]  99  N.  W. 
431. 

20,  21,  22,  23,  24.  Keith  V.  Mellenthln 
[Minn.]   100  N.  W.  366. 

25.  See  1  Curr.  L.  72. 

26.  Wife  testified  as  to  marriage  where 
defendant  had  not  appeared.  Cope  v.  Cope 
[Mo.  App.]  77  S.  W.  92. 

27.  Where  the  petition  for  alimony  was 
filed  five  months  after  separation,  it  was 
proper  to  order  the  payment  of  $5  a  month, 
$25  payable  In  thirty  days,  and  $5  the  first  of 
each  month  thereafter,  as  that  was  not  the 
allowance  of  alimony  In  gross.  Wright  v. 
Wright,  117  Ga.  867,  45  S.  B.  250. 

28.  Decreeing  that  defendant  pay  $50  "on 
demand,  If  necessary"  Is  void,  as  the  Judge 
should  determine  that  question.  Cope  v. 
Cope  [Mo.    App.]  77  S.  W.  92. 

29.  Under  N.  T.  Code  Civ.  Proc.  §  1769,  an 
order  for  payment  of  money  pending  action 
loses  its  force  on  the  death  of  the  husband, 
and  It  cannot  be  sustained  where  It  directs 
payment  to  plaintiff's  attorneys.  Kellogg  v. 
Stoddard,  89  App.  Div.  137,  84  N.  T.  S.  1015. 

30.  Cizek  v.  Cizek  [Neb.]  96  N.  W.  657. 

31.  Though  Colo.  Laws  1893,  c.  80,  made 
provision  for  alimony  and  counsel  fees  pen- 
dente lite.  It  did  not,  because  of  silence  as  to 
suit  money,  repeal  the  previous  practice  In 
aUowlng  It.  Hart  v.  Hart,  31  Colo.  333,  73 
P.  35." 


32.  Where  the  rule  for  an  order  for  addi- 
tional counsel  fees  and  expenses  was  granted 
the  day  judgment  was  entered,  the  court 
has  power  subsequently  to  order  their  pay- 
ment. Rleder  v.  Rleder,  21  Pa.  Super.  Ct. 
488. 

33.  See  1  Curr.  L.  73. 

34.  Error  In  amount  of  award.  Stutsman 
V.  Stutsman,  30  Ind.  App.  645,  66  N.  B.  908. 
A  discharge  from  payment  of  alimony  will 
not  be  disturbed  when  the  grounds  urged 
therefor  are  unsupported  by  the  evidence. 
Smith  v.  Smith,  142  Cal.  636,  76  P.  489.  The 
discharge  of  an  order  for  alimony  will  not  be 
disturbed  where  It  is  not  shown  that  the  dis- 
cretion of  the  court  was  not  well  exercised. 
Id. 

35.  Const.  1898,  art.  85.  Dale  v.  Hauer, 
109  La.  711,  33  So.  741. 

36.  Bonney  v.  Lamb  [111.]  71  N.  B.  375. 
3T,  38.     Fred  v.  Fred  [N.  J.  Eq.]  58  A.  611. 
SO.     Where  decree  was  for  $100  attorney's 

fees,  but  the  prayer  was  for  $1,500  alimony 
and  attorney's  fees,  held,  an  appeal  would  lie 
without  a  certificate.  Wald  v.  Wald  [Iowa] 
99  N.  W.  720. 

40,  41.     Israel  V.  Israel,  130  F.  237. 

NOTB.  Bflect  of  foreign  jndsmentsi  A 
judgment  for  alimony  rendered  after  the  ap- 
pearance of  the  defendant  is  entitled  to  full 
faith  and  credit  when  used  as  the  basis  of 
an   action,   in   another  state,   to   collect   over- 
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for  aKmony  in  a  stale  court  will  be  given  full  faith  and  credit  in  the  Federal 
courts.*^  A  court  will  apply  the  law  of  its  own  state  in  construing  a  judgment  for 
alimony  given  in  a  foreign  state  in  the  absence  of  proof  of  the  laws  of  the  for- 
eign state  relating  to  such  judgment.*^ 

§  7.  Decree,  enforcement  and  discharge.*'^ — The  order  must  run  to  the 
wife;**  as  to  past  payments  it  is  not  affected  by  her  death,*^  or  reversal  in  an  ap- 
pellate court,*'  and  it  may  be  enforced  by  refusing  to  allow  husband  to  proceed 
in  the  suit  until  he  has  complied.*^ 

Vacating  or  modifying  discharge.*'^ — Defendant's  leaving  the  jurisdiction*^ 
or  statutes  limitiug  the  time  as  to  opening  decrees  do  not  affect  the  court's  dis- 
cretion to  modify  a  decree,'"'  upon  clear  proof  of  changed  circumstances,^^  or  a 
mistake  in  making  the  original  decree,""  but  not  upon  any  grounds  which  could 
have  been  presented  at  the  original  trial."'  or  appeal."*  A  reconcilement  between 
the  parties  discharges  defendant.""  As  to  the  effect  of  a  second  marriage  see 
note."' 

Attachment  of  the  person.^'' — Failure  to  comply  with  terms  of  decree  award- 
ing alimony,  including  support  of  children,"'  unless  it  be  alimony  in  gross,^'  sub- 


due instalments  of  the  alimony  awarded. 
Arrington  v.  Arrington,  127  N.  C.  190,  37  S.  B. 
212,  52  L.  R.  A.  201. 

43.  New  Jersey  practice  of  allowing  ali- 
mony in  instalments  followed  in  construing 
a  North  Dakota  Judgment  for  alimony.  Fred 
V.  Fred  [N.  J.  Eq.]  58  A.  611. 

43.  See  1  Curr.  L.  73. 

44.  Kellogg  V.  Stoddard,  89  App.  Div.  137, 
84  N.  Y.  S.  1016. 

45.  Durland  v.  Durland,  67  Kan.  734,  74  P. 
274. 

46.  Where  on  appeal  $250  was  paid  into 
court  pursuant  to  order  as  temporary  ali- 
mony, and  the  appeal  was  dismissed  for  lack 
of  jurisdiction,  the  sum  could  not  be  applied 
as  a.  credit  to  the  $500  permanent  alimony 
awarded  by  trial  court.  Mercer  v.  Mercer 
[Colo.  App.]  73  P.  662.  ' 

47.  Order  as  to  temporary  alimony.  Reed 
V.  Reed  [Neb.]  98  N.  W.  73. 

48.  See  1  Curr.  L,.  73. 

49.  Where  liberty  was  reserved  to  mother 
to  apply  for  Increase  in  amount  ordered  paid 
for  support  of  children,  the  father  cannot 
defeat  the  right  by  moving  to  another  state, 
as  the  petition  for  an  increase  is  a  mere  con- 
tinuation of  the  original  proceeding.  White 
V.  White  [N.  J.  Law]  55  A.  739. 

50.  Under  Colo.  Divorce  Act,  §  9,  the  court 
may  modify  a  decree  relative  to  alimony  and 
the  custody  of  children  because  of  changed 
circumstances,  though  more  than  one  year 
has  elapsed  since  the  divorce.  Stevens  v. 
Stevens,  31  Colo.  188,  72  P.  1061. 

51.  The  court,  under  Minn.  Gen.  St.  1894, 
§  4809,  may  modify  a  Judgment  awarding 
alimony  for  a  gross  amount.  Holmes  v. 
Holmes,  90  Minn.  466,  97  N.  W.  147. 

62.  Where  plaintiff  was  awarded  $85  a 
month,  and  then  sued  on  an  ante-nuptial 
contract  which  had  not  been  disclosed  In  the 
divorce  proceedings  and  secured  $75  a  month, 
it  was  proper  on  application  to  so  far  modify 
the  decree  as  to  make  it  only  $10  in  addition 
to  the  amount  payable  under  the  contract. 
Bowlby  V.  Bowlby  [Minn.]  97  N.  W.  669. 

53.  Under  N.  T.  Code  Civ.  Proc.  5  1T59,  as 
amended  by  laws  of  1895,  o.  891,  evidence  of 
the  wife's  adultery  prior  to  divorce  cannot  be 


introduced.     Goodsell    v.    Goodsell,    82    App. 
Dlv.  66,  81  N.  T.  S.  806. 

54.  Where  the  Judgment  of  trial  court 
awarding  alimony  was  afflrmed,  though  by 
the  dismissal  of  a  bill  of  exceptions,  the  trial 
court  was  without  Jurisdiction  to  modify  the 
same  on  any  ground  which  might  have  been 
relied  on  in  the  bill  of  exceptions.  Sumner 
V.  Sumner,  118  Ga.  408,  45  S.  E.  315. 

55.  Where  after  Judgment  for  separation 
defendant  was  surety  on  husband's  bond  for 
alimony,  and  then  parties  became  reconciled 
and  lived  together  and  then  again  separated, 
defendant  was  discharged.  Stendal  v.  Ack- 
erman,  86  N.  T.  S.  468. 

56.  NOTE.  ESect  of  a  second  marriage 
upon  obligation  to  pay  alimony  s  I.  Remar- 
riage of  the  husband:  One  cannot  relieve 
himself  from  the  payment  of  alimony  accord- 
ing to  the  provisions  of  a  divorce  decree  by 
the  obligations  imposed  upon  him  by  a  sec- 
ond marriage.  State  v.  Brown,  31  Wash. 
397,  72  P.  86,  62  L.  R.  A.  974;  Park  v.  Park,  SO 
N.  T.  156.  H.  Remarriage  of  the  wife:  In 
some  states  the  wife's  subsequent  conduct  or 
remarriage  makes  no  difference  unless  it  is 
shown  that  she  thereby  acquires  a  support 
equivalent  to  the  alimony  awarded  her, 
Shepherd  v.  Shepherd,  1  Hun  [N.  T.]  240; 
Stevenson  v.  Stevenson,  34  Hun  [N.  T.]  157; 
Park  V.  Park,  18  Hun  [N.  T.]  466;  Kiralfy  v. 
Kiralfy,  36  Misc.  407,  73  N.  T.  S.  708;  Olney 
V.  Watts,  43  Ohio  St.  499,  3  N.  E.  354.  But 
the  fact  of  remarriage  may  be  used  to  reduce 
the  alimony.  Brandt  v.  Brandt,  40  Or.  477, 
67  Pac.  508.  In  some  states  remarriage  by 
the  wife  cuts  off  the  alimony.  Stillman  v. 
Stillman,  99  111.  196,  39  Am.  Rep.  21;  Ablee  v. 
Wyman,  10  Gray  [Mass.]  222;  Southworth  v. 
Treadwell,  168  Mass.  511,  47  N.  B.  93;  Bow- 
man V.  Worthlngton,  24  Ark.  522. — From  note 
to  State  V.  Brown  [Wash.]  62  L..  R.  A.  974. 

67.  See  1  Curr.  L.  74. 

68.  Under  Mich.  Pub.  Acts  1899,  No.  230, 
allowing  imprisonment  for  nonpayment  ol 
alimony,  the  allowance  for  support  of  chil- 
dren Is  included.  Brown  v.  Brown  [Mich] 
97  N.   W.   396. 

59.  Where  alimony  Is  required  to  be 
awarded    In    gross    it    Is    not    enforceable    by 
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jects  the  party  to  penalty  for  contempt,  unless  he  shows  his  inability  to  perform 
its  terms,""  when  it  is  not  permitted  as  being  "imprisonment  for  debt."" 

Execution^^  may  be  had  on  alimony  awarded  in  gross." 

Subjection  of  ■property}*' — Court  may  order  property  sold  if  alimony  is  not 
paid  by  a  fixed  date.°^ 

§  8.  Suits  for  annulment  and  actions  for  separate  maintenance!^^ — A  suit 
or  a  cross  bill"''  for  separate  maintenance  may  be  maintained  by  a  wife  who  is 
living  apart  from  her  husband,"'  without  fault  on  her  part,'"  or  where  she  was 
justified  in  leaving  him,""  and  temporary  alimonj'  may  be  awarded  her."^ 

ALTERATION    OP    INSTHXTMENTS. 


{  1.     Deflnition,     Distinctions,     and     What        §  4.     FIcadins  and  E-vldence  (157). 
Constltntes  (1S4).  §  5.     Caring       or       Ratltylns      Alterations 

§  2.     Partlcnlar  Instmments   (156).  (15S). 

§  3.     EfEect  of  Material  Alteration;  Rights 
of  Parties  (156). 

§  1.  Definition,  distinctions,  and  what  cojw/tteies.'^-^Alterations,  interline- 
ations, or  erasures  are  material  if  they  change  the  legal  effect  of  the  instrument, 
its  operation,  or  the  liability  of  the  parties  thereto.^'     If  the  alteration  is  made  in- 


contempt     proceedings,     but     by     execution. 
Marsh  v.   Marsh   [Ind.]    70  N.  B.  154. 

60.  The  fact  that  defendant  has  married 
again  and  so  exhausted  his  Income,  which 
was  the  same  as  when  the  alimony  \ras  de- 
creed, will  not  relieve  him  from  the  penalty 
for  contempt.  State  v.  Brown,  31  Wash.  397, 
72  P.  86.  A  husband  who  refuses  to  pay 
alimony  as  ordered  by  the  court,  having 
means  to  do  so,  may  be  attached  for  con- 
tempt (Webb  V.  Webb  [Ala.]  37  So.  96);  but 
if  he  Is  without  means  he  cannot  be  com- 
pelled to  pay  by  that  method,  though  his 
inability  to  pay  results  from  willful  refusal 
to  work  (Id.). 

61.  Where  the  order  committing  petitioner 
for  contempt  recited  that  he  willfully  re- 
fused to  pay  alimony,  but  did  not  recite  that 
he  was  able  to  pay,  he  will  be  discharged. 
In  re  Cowden,  139  Cal.  244,  73  P.  156. 

6a.    See  1  Curr.  L.  75. 

63.  Marsh  v.  Marsh  [Ind.]  70  N.  B.  154. 

64.  See  1   Curr.  L.  75. 

65.  Court  had  power  to  order  that  If  ali- 
mony was  not  paid  In  seven  months  the 
homestead  should  be  sold  and  proceeds  used 
in  payment  of  alimony  provided  the  wife  paid 
a  Joint  Judgment  against  herself  and  hus- 
band. Johnson  v.  Johnson,  66  Kan.  546,  72  P. 
267. 

66.  See  1  Curr.  L.  75. 

67.  Suit  for  separate  maintenance  may  be 
made  by  cross-petition  in  a  divorce  suit  by 
husband.  Goldie  v.  Goldie  [Iowa]  98  N.  W. 
6C0. 

68.  A  wife  who  Is  Justifiably  living  apart 
from  her  husband  may,  independently  of  an 
action  for  divorce,  recover  an  allowance  for 
her  separate  support.  Baler  v.  Baler  [Minn.] 
97  N.  W.  671. 

69.  To  maintain  an  action  for  alimony 
without  prayer  for  divorce  petitioner  must 
allege  that  she  was  without  fault.  Slmms  v. 
Simms,  25  Ky.  U  R.  303,  74  S.  W.  1074. 

70.  A  suit  for  alimony  may  be  maintained 
by  a  wife  who  refused  to  accompany  her 
husband  from  New  York  to  Charleston  be- 
caufie  of  his  g-ross  misconduct  and  Indecency 


which  Justified  her  in  separating  from  him. 
Levin  v.  Levin  [S.  C]  46  S.  B.  945. 

71.  In  a  suit  for  separate  maintenance 
temporary  allowance  may  be  made  though 
defendant  sets  up  facts  in  cross-petition 
which  would  entitle  him  to  a  divorce.  Cup- 
pies  V.  Cupples,  31  Colo.  443,  72  P.  1056. 

72.  See  1  Curr.  L.  76. 

73.  Landt  v.  McCullough,  206  111.  214,  69 
N.  B.  107;  Rochford  v.  McGee  [S.  D.]  94  N. 
W.  695. 

Where  a.  lease  provided  that  the  lessor 
should  have  the  privilege  of  purchasing  the 
Improvements  at  the  end  of  the  term,  said 
Improvements  to  be  valued  by  tTvo  real  estate 
dealers,  one  oho^en  by  each  party,  the  Inser- 
tion of  the  words  "owner  or"  between  the 
"words  "estate"  and  "dealers,"  and  this  lease 
also  provided  that  the  notice  of  termination 
should  be  served  personally,  a  clause  author- 
izing service  by  publication  as  inserted,  also 
a  typewritten  page,  different  in  appearance 
from  the  rest  of  the  instrument,  Tvas  In- 
serted, having  reference  to  right  of  lessor  to 
purchase  Improvements,  and  providing  that 
the  lease  should  not  be  assigned  during  first 
15  years  without  lessor's  consent,  and  also  in 
the  clause  "will  yield  up  said  demised  prem- 
ises in  good  condition  together  with  all  the 
buildings  and  Improvements  thereon,"  the 
words  "together  with,"  etc.,  were  erased. 
Held,  alterations  were  material.  Landt  v. 
McCullough,  206  111.  214,  69  N.  B.  107.  In- 
sertion in  chattel  mortgage,  after  the  de- 
scription of  the  goods,  of  the  words  "in  her 
storehouse"  held  material  alteration.  Cabell 
V.  McKlnney,  31  Ind.  App.  601,  68  N.  B.  601. 
Where,  In  a  blank  Intended  for  the  period  of 
maturity  of  a  note  dated  Aug,  26,  1901,  the 
maker's  name  was  inserted,  and  later  In  the 
instrument  occur  the  "words  "due  May  1, 
1902,"  an  alteration  consisting  in  the  erasure 
of  the  maker's  name  from  such  blank,  and 
the  insertion  of  the  words  "May  1st  after" 
date,  does  not  change  the  legal  effect  of  the 
Instrument.  Bailey  v.  Oilman  Bank,  99  Mo. 
App.  571,  74  S.  W.  874.  Alterations  In  a  lease 
made   by   the   lessee    without   the    consent   of 
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nocently,  or  by  mistake,  and  neither  those  liable  on  the  instrument  nor  any  third 
party  has  suffered  any  injury  in  consequence  thereof,  the  alteration  is  imma- 
terial J*  The  alteration  must  be  made  by  a  party  to  the  contract,  or  by  a  stranger 
with  his  consent ;'°  an  alteration  msde  by  a  stranger  without  the  consent  of  either 
party  being  a  mere  spoliation.'"  The  evidence  being  conflicting,  it  is  a  question 
for  the  jury  whether  or  not  the  alteration  was  made  by  a  stranger." 

§  2.  Particular  instruments.''^ — Changes  in  a  negotiable  promissory  note 
after  delivery  which  alter  the  medium  of  payment,''  rate  of  interest,'"  time  when 
interest  commences  to  run,*^  date  when  interest  is  due,'-  liability  of  indorsers,'" 
cutting  a  note  from  a  memorandum,  limiting  its  effect  as  a  negotiable  instru- 


the  lessor,  giving  the  former  the  privilege  of 
subletting  and  requiring  the  lessor  to  make 
certain  repairs,  are  material.  Ver  Steeg  v. 
Becker-Moore  Paint  Co.  [Mo.  App.]  80  S.  VV. 
346. 

Q,iicstion  of  latT  or  tocti  Under  Civ.  Code, 
5  3703,  fac*  of  alteration  is  a  question  tor  the 
jury,  materiality  of  alteration  Is  for  the 
cnurt.  Heard  v.  Tappin,  116  Ga,  930,  43  S.  B. 
375. 

74.  A  note  was  made  payable  to  a  firm, 
in  the  firm  name,  and  on  the  dissolution 
of  the  firm  it  was  turned  over  to  one  of 
the  partners  who  drew  a  line  through  the 
Arm  name  and  inserted  his  own  as  payee, 
the  other  partners  indorsing  it  payable  to 
the  partner's  order.  Held,  said  partner  be- 
ing in  law  and  in  fact  one  of  the  payees, 
and  the  alteration  being  without  fraud,  and 
one  that  could  not  Injure  anyone.  It  was 
immaterial,  and  the  sa,id  partner  could  re- 
store it  to  Its  original  condition.  James  v. 
Tllton,  183  Mass.  275,  67  N.  E.  326.  An 
erasure  on  a  promissory  note  which  does  not 
affect  the  signer's  liability  as  to  the  payee 
is  immaterial.  Defendant  executed  note  to 
plaintiff,  one  defendant  placed  the  word 
"surety"  after  his  name,  plaintiff  erased 
this,  held  did  not  alter  his  liability  to  plain- 
tiff and  they  were  still  liable  to  him  as  joint 
and  several  obligors.  Galloway  v.  Bartholo- 
mew [Or.]  74  P.  467.  A  writing  in  pencil 
by  the  manager  of  a  bank  below  the  name 
of  an  Indorser  on  a  note  held  by  it  of  his 
address,  for  the  purpose  of  directing  the 
bank  clerks  in  keeping  their  records,  is  not 
ixn  alteration  of  the  instrument.  Merchants' 
Bank  of  Canada  v.  Brown,  86  App.  Div.  599, 
S3  N.  T.  S.  1037.  Where  a  note  was  exe- 
cuted In  JIass.,  and'  apparently  payable 
there,  the  affixing  of  an  internal  revenue 
stamp  to  It  by  the  payee  after  its  execution 
was  not  a  material  alteration  under  the 
holding  of  the  Mass.  courts  that  U.  S.  Comp. 
St.  1901,  pp.  2292,  2297,  prohibiting  the  ad- 
mission in  evidence  of  such  documents  when 
not  stamped,  applied  to  the  Federal  courts 
only.  Rowe  v.  Bowman,  183  Mass.  488,  G7 
N.  B.  636.  An  erasure  in  a  building  con- 
tract of  words  acknowledging  the  receipt  of 
payment  of  the  first  instalment  due  there- 
under is  not  material  where  the  Instalment 
has  not  In  fact  been  paid.  Sullivan  v.  Cali- 
fornia Realty  Co.,  142  Cal.  201,  75  P.  767. 
Where,  notwithstanding  an  alleged  altera- 
tion in  the  date  of  a  bond  attempted  to  be 
enforced  against  the  estate  of  the  deceased 
maker,  an  action  on  the  bond.  If  treated  as 
having  been  executed  at  the  time  the  con- 
sideration therefor  arose,  would  not  be  bar- 
red by  limitations,  the  alleged  alteration  was 


immaterial.  Bashaw's  Adm'r  v.  Wallace's 
Adm'r,  101  Va.  733,  45  S.  B.  290. 

NOTE.  Fllllns  tn  bliinksi  Where,  by  fill- 
ing in  blanks,  the  character  or  legal  tenor  and 
effect  of  the  Instrument  is  clianged,  parties 
not  consenting  are  discharged,  as  where  bill 
of  exchange  was  changed  so  as  to  make  a 
promissory  note.  Tuellen  v.  Hare,  32  Ind. 
211. — From  note  to  Draper  v.  Wood  [Mass.] 
17  Am.  Rep.  97,  104. 

75.  If  an  agent  acting  within  the  scope 
of  his  authority  makes  an  alteration,  It  will 
have  the  same  effect  in  invalidating  the  in- 
strument as  if  made  by  the  principal.  But 
where  agent  who  changed  contract  so  as  to 
call  for  a  larger  payment,  had  no  express  or 
implied  authority,  it  was  held  not  to  impair 
the  validity  of  the  contract.  Deering  Har- 
vester Co.  V.  White,  110  Tenn.  132,  72  S.  W. 
962. 

NOTE.  Alterations  by  ngcnt:  An  altera- 
tion made  In  good  faith  by  an  agent  of  the 
maker  does  not  avoid  the  Instrument.  Van 
Brunt  v.  Boff,  35  Barb.  [N.  T.]  501;  Collins 
V.  Makepeace.  13  Ind.  448;  Miller  v.  Reed,  3 
Grant,  Gas.  51. — From  note  to  Draper  v. 
Wood  [Mass.]  17  Am.  Rep.  97,  101.  It  is  not 
rendered  void  when  altered  by  holder's 
agent  without  authority.  Ballard  v.  Frank- 
lin L.  Ins.  Co..  81  Ind.  239;  Bigelow  v.  Stil- 
phen.  35  Vt.  521.  But  see  Morrison  v.  Welty, 
IS  Md.  169;  3  Rand.  Com.  Paper,  876.  If 
altered  by  payee's  agent  after  its  delivery 
to  him  and  before  delivery  to  the  payee  It 
is  rendered  void.  Hamilton  v.  Hooper,  46 
Iowa,  515. — From  note  to  Wilson  v.  Hayes 
[Minn.]  4  Li.  R.  A.  196. 

7G.  White  V.  Harris  [S.  C]  48  S.  B.  41. 
Alteration  in  the  purchase-money  note  with- 
out knowledge  or  consent  of  the  seller  la 
no  defense  against  recovery  of  a  chattel 
sold.     Forbes  v.  Taylor  [Ala.]    35  So.  855. 

77.  White  v.  Harris   [S.  C]   48  S.  B.  41. 

78.  See  1  Curr.  L.  76. 

79.  Words,  "This  note  to  be  exchanged 
for,"  certain  bonds,  "when  Issued  at  90," 
written  across  the  face  of  a  promissory  note, 
held  a  material  alteration.  Harnett  v.  Hol- 
drege  [Neb.]  97  N.  W.  443. 

80.  Commercial  Bank  v.  Maguire,  89  Minn. 
394,  95  N.  W.  212. 

81.  In  a  mortgage  note  In  the  phrase 
"Interest  after  maturity,"  "maturity"  was 
erased  and  "date"  Inserted.  Held  a  material 
alteration.  Hooknell  v.  Sheley,  66  Kan.  357, 
71  P.  839. 

82.  Commercial  Bank  v.  Maguire,  89  Minn 
394,  95   N.  W.   212. 

83.  Words  receiving  notice  and  protest  and 
guaranteeing    payment    of    note    added    over 
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ment,'*  or  striking  out  a  clause  providing  for  the  payment  of  attorney's  fees  for 
collection,'°  are  material  alterations.  To  add  a  word  of  description  to  the  name 
of  an  indorsee  is  not  a  material  alteration  of  a  note  or  draft  when  it  is  intended 
that  the  paper  shall  go  to  the  indorsee  in  the  exact  capacity  indicated  by  the  title 
affixed.*"  Alterations  made  in  a  deed  subsequent  to  its  execution  and  delirery 
do  not  aSect  its  validity.*^ 

§  3.  Effect  of  material  alteration;  rights  of  parties.^^ — In  order  to  render 
a  written  contract  void,  because  of  alterations  made  therein,  it  must  appear  that 
the  writing  has  been  intentionally  altered  in  a  material  part  by  a  person  claiming 
a  benefit  under  it,  with  intent  to  defraud  the  other  party.*'  Alterations  may  be 
impliedly  authorized."* 

A  material  alteration  of  a  promissory  note  after  it  has  been  signed  by  the 
parties  and  without  their  consent  renders  it  void,'*^  and  when  made  with  intent  to 
defraud  the  debtor,  no  recovery  can  be  had  on  the  original  consideration.'^  jSTor 
can  the  person  who  made  the  alteration  take  advantage  of  it  as  a  defense.'^     If 


blank     Indorsement.      Harnett    v.     Holdrege 
[Neb.]   97  N.  W.   443. 

84.  Defendant  signed  in  two  places  a  one- 
paged  Instrument  purporting  to  be  an  appli- 
cation for  live  stock  insurance,  lo"wer  part 
■was  a  note  given  for  the  purpose  of  secur- 
ing the  payment  of  subsequent  assessments, 
none  of  which  were  ever  made;  this  note 
was  detached  and  sold  to  a  bona  fide  holder, 
defendant  was  not  guilty  of  negligence. 
Held  that  the  detachment  of  the  note  was  a 
material  alteration  of  the  application  and 
rendered  the  note  void.  Rochford  v.  McGee 
[S.  D.]   94  N.  W.  695. 

85.  "White  v.  Harris  [S.  C]  48  S.  B.  41. 

86.  Birmingham  Trust  &  Sav.  Co.  v. 
Whitney,  88  N.  T.  S.  578. 

87.  Signature  of  party  to  deed  crossed  out 
with  pen  and  ink,  also  all  reference  to  him 
in  acknowledgment  done  after  execution  and 
delivery.  Slattery  v.  Slattery,  120  Iowa,  717, 
95  N.  W.  201.  Plaintiff  made  material  alter- 
ations in  a  sheriff's  deed  after  its  acknowl- 
edgment and  delivery  to  him.  Held,  while 
plaintiff  might  be  the  equitable  owner,  yet 
he  was  not  the  legal  owner  so  as  to  main- 
tain the  legal  action  of  trespass.  Kalbach 
V.  Mathis  [Mo.  App.]  78  S.  W.  684.  Until  a 
deed  is  delivered,  it  may,  of  course,  be  al- 
tered. Wetherington  v.  Williams,  134  N.  C. 
276,  46  S.  B.  728. 

88.  See  1  Curr.  L.  77. 

89.  Shirley  v.  Swafford,  119  Ga.  43,  45  S. 
E.  722.  A  spoliation  does  not  Invalidate  the 
instrument.  Deering  Harvester  Co.  v.  White, 
110  Tenn.  132,  72  S.  W.  962;  Paul  v.  Leeper, 
98  Mo.  App.  515,  72  S.  W.  715.  Does  not 
relieve  the  maker  of  a  note  from  liability. 
White  V.  Harris  [S.  C]  48  S.  B.  41. 

90.  Parties  agreeing  that  an  indorsee 
should  take  the  paper  as  cashier,  the  in- 
dorsee is  authorized  to  write  an  abbreviation 
of  the  word  "cashier"  after  his  name.  Bir- 
mingham Trust  &  Sav.  Co.  v.  Whitney,  88 
N.  T.  678. 

91.  Rochford  v.  McGee  [S.  D.]  94  N.  W. 
695;  White  v.  Harris  [S.  C]  48  S.  B.  41.  As 
a  result  of  this  a  material  alteration  of  a 
note  discharges  the  parties  (Ofenstein  v. 
Bryan,  20  App.  D.  C.  1),  the  indorsers  (Har- 
nett V.  Holdrege  [Neb.]  97  N.  W.  443),  and 
this  is  true  even  though  the  note  is  in  the 
hands  of  a  bona  flde  purchaser  (Rochford  v. 
McGee    [S.    D.]     94    N.    W.     695;     Commercial 


Bank  v.  Maguire,   89  Minn.  394,  95  N.  W.  212; 
Ofenstein  v.   Bryan,   20  App.  D.  C.  1). 

92.  Hooknell  V.  Sheley,  66  Kan.  357,  71  P. 
839. 

IVOT£].  Bjfect  of  alteration  as  a  discharge: 
If  an  alteration  is  not  fraudulently  made,  the 
payee  of  a  bill  or  note  may  resort  to  the 
original  indebtedness,  if  that  was,  independ- 
ent of  the  note,  and  has  not  been  discharged 
by  the  execution  of  it.  Clute  v.  Small.  17 
Wend.  [N.  T.]  238;  Booth  v.  Powers,  56  N.  Y. 
22,  31,  and  see  cases  cited;  2  Pars.  Notes  & 
B.  573;  Vogle  v.  Ripper,  34  111.  100;  Merrick 
V.  Boury,  4  Ohio  St.  60.  But  to  have  such 
resort  the  plaintiff  must  produce  and  sur- 
render the  note. — From  note  to  Draper  v 
Wood  [Mass.]  17  Am.  Rep.  97,  105.  A  fraud- 
ulent and  material  alteration  discharges 
both  the  note  and  the  debt.  Meyer  v. 
Huneke,'  55  N.  Y.  412;  Smith  v.  Mace,  44 
N.  H.  553;  Ballard  v.  Franklin  L.  Ins.  Co.,  81 
Ind.  239;  Woodworth  v.  Anderson,  63  Iowa, 
503,  19  N.  W.  296. — From  note  to  Wilson  v. 
Hayes    [Minn.]   4  L,.  R.  A.  196,  198. 

NOTE.  Effect  on  mortsase  of  alteration 
of  note  securing  it:  In  some  states  the 
mortgage  Is  viewed  as  an  independent  secu- 
rity for  the  debt  and  hence  can  be  enforced, 
although  the  not©  has  been  altered  or  de- 
stroyed. Gillett  V.  Powell,  1  Speers,  Eq. 
[S.  C]  144;  Plyer  v.  Elliott,  19  S.  C.  264; 
Smith  V.  Smith,  27  S.  C.  166,  3  S.  E.  78,  13 
Am.  St.  Rep.  633  where  the  alteration  was 
fraudulent;  Heath  v.  Blake,  28  S.  C.  406. 
5  S.  E.  842.  In  others  an  alteration  of  the 
note  defeating  recovery  upon  It,  is  sufficient 
to  defeat  an  action  upon  the  mortgage. 
Tate  V.  Fletcher,  77  Ind.  105;  Sherman  v. 
Sherman,  3  Ind.  337.  Vogle  v.  Ripper,  34  111. 
100,  85  Am.  Dec.  298,  holds  that  where  the 
mortgagee  fraudulently  alters  the  note  the 
debt  is  released  or  discharged,  otherwise 
where  the  alteration  is  not  fraudulent.  This 
case  Is  followed  by  Clough  v.  Seay,  49  Iowa, 
111;  Elliott  V.  Blair,  47  111.  342;  Gillette  v. 
Smith,  18  Hun  [N.  T.]  10. — From  note  to 
Walton  Plow  Co.  v.  Campbell  [Neb.]  16  L,. 
R.  A.  468. 

93.  In  an  action  by  the  seller  to  reocver 
a  chattel  sold  on  conditional  sale,  an  alter- 
ition  in  the  note  given  for  the  price  was  no 
-lefense,  where  it  was  made  without  the 
knowledge  or  consent  of  the  seller.  Forbes 
V.  Taylor  [Ala.l  35  So.  855. 
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thp  alteration  be  iminaterial,  while  the  note  cannot  be  sued  on  or  introduced  in 
evidence,  yet  the  debt  it  evidences  remains  a  binding  obligation.'* 

§  ,4.  Pleading  and  evidence.^^ — In  order  to  affect  the  question  of  admissi- 
bility of  a  writing  in  evidence,  it  must  appear  that  the  alteration  was  in  a  part 
material  to  the  question  in  dispute."'  Alterations  in  instruments  are  presumed 
to  have  been  inserted  innocently,  and  before  acknowledgment  and  delivery.  But 
if  there  are  suspicious  circumstances  apparent  on  the  face  of  the  instrument  of- 
fered ia  evidence,  the  party  producing  the  instrument,  and  claiming  under  it, 
is  bound  to  remove  the  suspicion  by  accounting  for  the  alteration,"^  but  the  con- 
trary rule  prevails  under  the  civil  law."'  But  this  presumption  of  innocence  does 
not  extend  to  the  alteration  of  negotiable  instruments,  where  the  party  produ- 
cing and  claiming  under  the  paper  is  bound  to  explain  every  apparent  and 
material  alteration.""  Where  a  note  is  apparently  made  payable  in  the  state  in 
which  it  was  made,  the  laws  of  that  state  govern  as  to  whether  or  not  the  altera- 


94.  Bailey  v.  Gilman  Bank,  99  Mo.  App. 
571,  74  S.  W.  874. 

note;,  effect  of  immateTlal  alteration 
made  wltli  a  frandnlent  Intent:  An  immate- 
rial alteration  if  made  with  fraudulent  in- 
tent will  avoid  the  instrument.  Miller  v. 
Reed.  27  Pa.  246;  Miller  v.  Gilleland,  19  Pa. 
119;  Robinson  y.  Phoenix  Ins.  Co.,  25  Iowa, 
430;  Booth  v.  Powers,  56  N.  Y.  22. — From 
note  to  Draper  v.  Wood  [Mass.]  17  Am.  Rep. 
97,  105. 

If  the  alteration  is  made  innocently  or  by 
mistake,  and  neither  those  liable  on  the  In- 
strument nor  any  third  party  has  suffered 
any  injury  in  consequence  thereof,  nor  can 
he  be  injured  if  the  note  is  restored  to  its 
original  condition,  it  can  be  so  restored. 
James  v.  Tilton,  183  Mass.  275,  67  N.  B.  326. 

95.  See  1  Curr.  L.  78.  , 
note:.     Pleading   an  altered   bill   or   note: 

Where  altered  bills  are  declared  on  in  their 
original  form,  the  alteration  must  be  spe- 
cially pleaded;  if  declared  on  in  their  altered 
form  the  traverse  of  the  acceptance  is  suf- 
ficient. Hirchman  v.  Budd,  I*  R.  8  Bxch. 
171.  See,  also,  Hemming  v.  Trenery,  9  Adol. 
&  Bl.  926;  Parry  v.  Nicholson,  13  Mees.  & 
W.  778;  Davidson  v.  Cooper,  11  Mees.  &  W. 
778;  Calvert  v.  Baker,  4  Mees.  &  W.  417; 
Cock  V.  Coxwell,  2  Cromp.,  M.  &  R.  291. — 
From  note  to  Draper  v.  Wood  [Mass.]  17  Am. 
Rep.  97,  106,  106. 

Evidence  held  Insnfflclent  to  show  alter- 
ation: Evidence  held  insufficient  to  support 
a  finding  that  a  note  for  $600  had  been 
raised  from  $60  by  unauthorized  addition  of 
a  figure.  Rogers  v.  Costigan,  25  Ky.  L.  R. 
1349,  78  S.  W.  121.  In  an  action  against  the 
sureties  on  a  trust  agreement,  evidence  held 
InsufHclent  to  show  that,  after  it  had  been 
signed  by  the  sureties,  a  provision  to  the 
effect  that  additional  security  might  be  re- 
quired was  interlined  in  the  Instrument. 
Pogue  V.  Ross,  25  Ky.  L.  R.  187,  74  S.  W. 
1101.  Parties  believed  mortgage  covered 
only  their  half  of  farm,  whereas  it  covered 
all,  evidence  examined  and  held  to  show 
that  the  Instrument  had  not  been  changed. 
Conkllng  V.  Levle  [Neb.I  94  N.  W.  987. 

96.  Sullivan  v.  California  Realty  Co.,  142 
Cal.  201,  75  P.  767.  A  deed  is  not  inadmis- 
sible in  evidence  because  of  an  alteration 
which  is  unimportant  and  Immaterial  to  the 
case.  Brice  v.  Sheffield,  118  Ga.  128,  44  S.  E. 
843. 


97.  Sheriff's  deed:  Held,  while  the  pre- 
sumption was  that  the  alterations  were 
made  before  acknowledgment  and  delivery, 
the  appearance  of  the  deed  excited  suspi- 
cion, and  the  court  properly  admitted  ex- 
planatory evidence.  Kalbach  v.  Mathis  [Mo. 
App.]  78  S.  W.  684;  Wheadon  v.  Turregano 
[La.]   36  So.  808. 

Lease:  Held,  alterations  were  material, 
and  it  was  error  to  admit  the  lease  in  evi- 
dence without  requiring  the  lessor  to  ex- 
plain them.  Landt  v.  McCuUough,  206  111. 
214,  69  N.  B.  107.  Receipts  clearly  showing 
alterations  on  their  face  are  inadmissible 
in  evidence  until  the  alterations  are  ex- 
plained. Rambousek  v.  Supreme  Council  of 
the  Mystic  Toilers,  119  Iowa,  263,  93  N.  W. 
277.  Where  the  alteration  complained  of 
was  the  insertion  in  ink  of  the  letter  "s" 
after  a  word  in  a  typewritten  bond,  held,  the 
admission  of  the  bond  In  evidence  without 
requiring  an  explanation  of  the  alteration 
was  not  error.  Graham  v.  Middleby  [Mass.] 
70  N.  B.  416.  Where  a  surety  erased  his 
name  from  a  bond  and  the  principal  was 
Informed  to  notify  the  other  sureties  and 
procure  an  additional  one  which  he  did,  held, 
erasure  sufficiently  explained.  TJ.  S.  Fidel- 
ity &  Guaranty  Co.  v.  Possati  [Tex.  Civ. 
App.]    81  S.  W.  1038. 

98.  Wheadon  v.  Turregano  [La.]  36  So. 
808. 

99.  Ofensteln  v.  Bryan,  20  App.  D.  C.  1; 
Hodge  V.  Scott  [Neb.]  95  N.  W.  837. 

An  alleged  alteration  of  a  promissory  note 
is  a  matter  of  defense,  the  burden  of  proof 
of  which  is  on  the  defendant.  Galloway  v. 
Bartholomew  [Or.]  74  P.  467.  In  an  action 
on  promissory  notes,  defended  on  the  ground 
that  they  had  been  altered  without  the 
maker's  consent,  where  plaintiff  proceeded 
on  the  theory  that  the  notes  had  not  been 
altered,  and  in  no  way  urged  that  the  al- 
leged alteration  was  a  mere  spoliation,  he 
could  not  object,  on  appeal,  to  an  instruc- 
tion to  find  for  defendant,  if  an  alteration 
had  been  made,  even  though  it  was  made 
without  plaintiff's  consent.  Paul  v.  Leeper, 
98  Mo.  App.  515,  72  S,  W.  715.  Whether  the 
alterations  are  so  material  and  apparent  as 
to  require  proof  Is  a  question  of  law  for 
the  court;  the  questions  of  when,  how  ,ind  bv 
whom  the  alterations  were  made  are  for  the 
jury.     Ofensteln  v.   Bryan,   20   App.  D.    C.   1. 
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tion  is  material.^  Where  nothing  to  the  contrary  appears,  it  will  be  prestuned 
that  the  alterations  were  contemporaneous  with  the  execution  of  the  instrument.' 
Where  an  action  on  an  instrument  is  defended  on  the  ground  of  an  alteration 
subsequent  to  its  execution,  the  burden  of  proof  remains  on  the  plaintifE.  to  prove 
the  contract  on  which  he  has  declared.'  A  note  assigned  after  alteration  will  be 
admissible  in  an  action  by  the  assignee  against  the  assignor  on  the  implied  war- 
ranty of  genuineness.*    . 

§  5.  Curing. or  ratifying  alterations.^ — A  party  to  an  altered  or  forged  ne- 
gotiable instrument  may  bind  himself  by  acknowledging  it  and  promising  to  pay 
it,  without  a  new  consideration,  if  the  instrument  is  in  the  hands  of  one  who 
had  no  connection  with  the  alteration  or  forgery,  and  the  promise  is  not  in- 
voked in  an  attempt  to  compound  a  felony;  but  such  acknowledgment  or  rati- 
fication, in  order  to  bind,  must  be  with  full  knowledge  of  the  fact.' 

AMBASSADORS  AND  COUSTTLS. 

Documents  which  are  a  part  of  the  archives  of  a  foreign  consulate  are  privi- 
leged, and  a  witness  cannot  be  compelled  to  disclose  their  contents.'  The  privi- 
lege is  that  of  the  foreign  government  and  not  that  of  the  witness,  and  the  court 
wiU  strike  out,  on  motion,  any  testimony  inadvertently  or  incautiously  given  by 
him  which  violates  it.'  Aelmowledgments  of  instruments  may  be  taken  by  United 
States  consuls  stationed  in  foreign  countries.* 

AMICUS  CURIAE. 

In  order  to  be  heard  as  amicus  curiae  the  parties  must  have  an  interest  in  the 
question  to  be  decided,^"  or  be  interested  in  another  case  that  will  tic  affected  by 
the  decision.'^^  If  the  other  parties  consent  the  court  will  generally  allow  an 
interested  party  to  file  briefs  in  a  pending  ease  as  amicus  curiae.^" 


1,  Whether  or  not  there  was  a,  material 
alteration  of  a  note,  which  was  made  in 
Massachusetts,  and  apparently  to  be  paid  in 
Massachusetts,  must  be  determined  by  the 
laws  administered  in  the  courts  of  Massa- 
chusetts. Affixing  a  revenue  stamp  after 
execution  held  immaterial.  Rowe  v.  Bow- 
man,  183  Mass.   4S8,   67  N.  B.  636. 

2.  Paul  V.  Leeper,  98  Mo.  App.  515,  72  S. 
W.  715.  In  the  absence  of  evidence  that  an 
alteration  appearing  on  the  face  of  an  ap- 
peal bond  was  made  after  its  execution,  a 
motion  to  dismiss  the  appeal  on  this  ground 
should  be  overruled.  Parshall  v.  Clark 
[Tex.  Civ.  App.]  77  S.  W.  437.  "Where  there 
is  no  other  evidence,  the  intention  of  the 
party  at  the  time  of  execution  is  material 
in  fixing  time  of  alteration.  If  he  Intended 
it,  the  presumption  will  be  that  alteration 
and  execution  were  contemporaneous.  Ca- 
bell-v.  McKinney,  31  Ind.  601,  68  N.  B.   601. 

S.  Action  on  a  bond.  Graham  v.  Middle- 
by   [Mass.]    70  N.  E.   416. 

4.  Bailey  v.  Oilman  Bank,  99  Mo.  App. 
571,  74  S.  W.  874. 

5.  See  1  Curr.  L.  79. 

6.  Ofenstein  v.  Bryan,  20  App.  D.  C.  1; 
Cabell  v.  McKinney,  31  Ind.  661.  6S  N.  K. 
601.  Iowa  statute  as  to  treble  damages  for 
destrunllon  of  valuable  papers.  Freeman  v. 
Strol>ehn    [Iowa]    97  N.   W.   1094.     Correction 


by  coljrt  of  misdescription  of  real  e?tato 
in  will,  also  latent  ambiguity.  In  re  Pope's 
Estate  [Minn.]  97  N.  W.  1046. 

7,  8.     Kessler  v.  Best,  121  F.  439. 

9.  Long  v.  Powell  [Ga.]  48  S.  E.  185.  A 
foreign  acknowledgment  stating  the  venue 
as  "Confederation  of  Switzerland,  Canton  do 
Vaud,  City  of  Vervey — ss,"  and  reciting  thai 
on  the  day  named,  before  C,  "consular  agoi  t 
of  the  United  States  in  and  for  the  said  city 
of  Vervey.  at  said  city  of  Vervey,  person- 
ally appeared,"  etc.,  sufficiently  complies 
with  the  New  York  statute  (Laws  1901, 
p.  1476,  c.  611)  requiring  acknowledgments 
taken  in  foreign  countries  to  be  before  the 
agent  of  the  United  States  "residing  within 
the  country."  Jordan  v.  Underbill,  91  App. 
Div.  124,  86  N.  T.  S.  620. 

10.  Citizens  and  taxpayers  may  be  heard 
in  deciding  whether  revenue  bond  scrip  can 
be  used  to  pay  taxes.  Robinson  v.  Lee,  122 
F.  1010.  "Wliere  an  answer  must  be  verified 
by  the  defendant  or  some  one  in  his  behalf, 
one  of  several  defendants  may  verify  for  all. 
Deved  v.  Carrington  [Md.]  56  A.  818. 

11.  12.  Northern  Securities  Co.  v.  U.  S., 
191  U.  S.  555,  24  S.  Ct.  119.  Leave  to  iile 
briefs  refused  where  it  did  not  appear  that 
the  applicant  was  interested  in  any  other 
case  to  be  aftected  by  the  decision,  and  the 
parties  were  represented  by  competent  coun- 
sel who  did  not  consent  to  the  filing.     Id. 


3  Cui'.  Lavr. 
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ANIMALS. 


S  5.     Coutra<fts  of  Aelstmcnt  (162). 

9  I.     Property  In  Animals   (150).  §  6.     EstruyH  nnd  Imiioundlng  (1G3>. 

S  2.     Personal    Injuries    Inflicted    br    AnI-  §  7.     Reeulations  as  to  Care,  Keeping,  and 

mala  (159).  Protection     and     Health      (104).      Interstate 

§  8.     Injuries  to  Property  by  Animals  Tres-  Transportation;  Quarantine;  Inspection  (165). 

passing  or  Running  at  Large  (160).  g  8.     Marks  and  Brands  (165). 

§  4.     Liability  for  Killing  or  Injuring  Anl-  §  9.     Cruelty  to  Animals    (165). 
nials  (161). 

§  1.  Property  in  animals.^^ — The  modern  rule  is  tliat  the  owner  of  a  4pg 
has  such  a  property  therein  that  he  may  maintain  an  action  for  its  wrongful  de- 
struction.^* 

§  3.  Personal  injuries  inflicted  by  animals}'^ — Under  the  common-law  rule, 
the  owner  or  keeper  of  a  vicious  animal  is  liable  for  personal  injuries  inflicted 
by  it,  if  its  character  is  known  by  him.^"  Actual  notice  however  is  not  neces- 
sary,^' it  being  presumed  from  the  circumstances,^"  and  notice  to  the  owner's 
wife  has  been  held  sufficient.^'  Under  this  rule  the  viciousness  of  a  dog  will 
not  be  presumed,-"  nor  is  it  negligence  per  se  to  keep  a  vicious  dog,  the  negligence 


IS.     See  1  Curr.  L.  79. 

14.  O'Neil  V.  Newman  [Mich.]  93  N.  W. 
1064.  Dictum  that  dog  Is  subject  of  larceny. 
Florida  Cent.  &  P.  R.  Co.  v.  Davis  [Fla.] 
34  So.  218.  An  interesting  opinion  on  prop- 
erty in  dogrs.  Strong  v.  Georgia  R.  &  Blec. 
Co.,  118  Ga.  515,  45  S.  E.  366. 

Note:  At  common  law  an  owner  had  a 
property  right  in  his  dog.  Mullaly  v.  Peo- 
ple, 86  N.  T.  365;  State  v.  Sumner.  2  Ind. 
377;  Dodson  v.  Mock.'  20  N.  C.  (3  Dev.  &  B.) 
282;  Harrington  v.  Miles,  11  Kan.  481;  Bx 
parte  Cooper,  3  Tex.  App.  489;  White  v. 
Brantley.  37  Ala.  430.  Contra,  Chunot  v.  Lar- 
son, 43  Wis.  536;  State  v.  Harriman,  73  Me. 
562.  Replevin  may  be  maintained  to  re- 
cover him.  State  v.  Lynus,  26  Ohio  St.  400; 
State  V.  McDuffle,  34  N.  H.  523;  Cummings  v. 
Perham,  1  Mete.  [Mass.]  555.  Some  cases 
hold  that  by  virtue  of  the  police  power  cer- 
tain classes  of  dogs  may  be  killed.  Haller  v. 
Sheridan,  27  Ind.  494;  State  v.  Topeka,  86 
Kan.  76;  City  of  Hagerstown  v.  Witmer, 
86  Md.  293,  37  A.  965;  Tower  v.  Tower,  18 
Pick.  [Mass.]  262;  City  of  Faribault  v.  Wil- 
son. 34  Minn.  254,  25  N.  W.  449;  Morey  v. 
Brown,  42  N.  H.  373;  Jenkins  v.  Ballantyne, 
8  Utah,  245,  30  P.  760.  Contra,  Lowell  v. 
Gathright,  97  Ind.  313:  Lynn  v.  State,  33 
Tex.  Cr.  App.  153.  25  S.  W.  779;  Heisrodt 
V.  Hackett,  34  Mich.  283;  Cozzens  v.  Coz- 
zens,  109  Mass.  275.  Some  cases  hold  that 
a  howling  dog  may  not  be  killed.  Jacquay 
V.  Hartzell,  1  Ind.  App.  500.  Others  affirm 
the  right.  Woolf  v.  Chalker,  31  Conn.  121; 
Brill  V.  Flagler,  23  Wend.  [N.  Y.]  354,  over- 
ruled Dunlap  v.  Snyder,  17  Barb.  [N.  T.] 
561.  A  question  for  the  jury.  Hubbard  v. 
Preston,  90  Mich.  221,  51  N.  W.  209.  Mere 
trespassing  dogs  cannot  be  killed.  Brent 
v.  Kimball,  60  111.  211;  Marshall  v.  Black- 
shire,  44  Iowa,  475;  Woolsey  v.  Haas,  65  Mo. 
App.  198.  Sheep  killing  dogs  may  be  killed. 
Thompson  v.  State,  67  Ala.  106;  Dunlap  v. 
Snyder,  17  -Barb.  [N.  T.]  561.  'Dogs  chasing 
other  animals  cannot.  Spray  v.  Ammerman, 
66  111.  309;  Llvermore  v.  Batchelder,  141 
Mass  179,  5  N.  E.  275;  Hamby  v.  Samson, 
105  Iowa.  112,  74  N.  W.  918,  40  L.  R.  A.  508, 
and  note;  Graham  v.  Smith,  100  Ga.  434,  28 
S.   B.   225,   40  L.  R.   A.   503,  and  note. 

tS.     See    1    Curr.    L.    79. 


16.  Carroll  v.  Marcoux,  98  Me.  259,  56  A. 
848;  Perry  v.  Cobb  [Ind.  T.]  76  S.  W.  289; 
Peck  V.  Williams,  24  R.  I.  683,  64  A.  381; 
Fisher  v.  Welnholzer  [Minn.]  97  N.  W.  426; 
Boler  v.  Sorgenfrei,  86  N.  T.  S.  180.  An 
agreed  state  of  facts  that  the  plaintiff,  a 
child  of  seven  years,  sitting  on  a  fence  be- 
tween his  home  and  the  property  of  defend- 
ant, was  bitten  by  a  dog  known  to  be  vi- 
cious. Gladstone  v.  Brunkhurst  [N.  J.  Law] 
56  A.  142.  If  the  owner  has  seen  or  heard 
enough  to  convince  a  man  of  ordinary  pru- 
dence of  the  animal's  Inclinatio'n  to  bite 
people,  or  if  he  has  knowledge  of  one  at- 
tempt upon  a  person  it  is  sufficient.  Rowe  v. 
Ehrmantraut  [Minn.]  99  N.  W.  211.  Where 
a  horse  is  properly  In  the  place  where  the 
injury  is  inflicted,  knowledge  of  its  vicious 
character  must  be  shown.  A  horse  being  led 
along  the  highway  by  a  man  riding  another 
horse  is  in  its  proper  place  and  in  the  ab- 
sence of  knowledge  of  its  character,  the 
owner  is  not  liable  for  damages  resulting 
from  its  kicking  plaintiff's  buggy  and  in- 
juring him.  Eddy  v.  Union  R.  Co.  [R.  L]  56 
A.  677. 

17.  Held  to  be  a  reversible  error  that 
the  judge  refused  to  charge  a  jury  that 
the  defendant  would  be  liable  if  the  facts 
were  sufficient  to  put  a  reasonable  man  upon 
inquiry  and  he  failed  to  heed  the  warnings. 
Nelson  V.  Barrett,  89  App.  Div.  466,  85  N.  T. 
S.  817. 

IS.  A  witness  may  testify  as  to  the  re- 
pute of  the  animal,  though  his  information 
be  derived  from  one  person  only  who  had 
knowledge  of  the  facts.  Fisher  v.  Weln- 
holzer   [Minn.]    97   N.    W.    426. 

19.  Where  the  defense  In  an  action  for 
injuries  was  that  the  dog's  vicious  character 
was  not  known,  and  neither  the  defendant 
nor  his  wife  testilied,  it  may  be  inferred 
that  their  testimony  would  have  been  un- 
favorable to  the  defense.  Boler  v.  Sorgen- 
frei,  80   N.  T.   S.   180. 

20.  In  the  absence  of  a  statute,  the  fact 
that  a  dog  was  at  large  upon  the  highway 
does  not  obviate  the  necessity  of  proving 
the  dog's  vicious  character.  Leonard  v.  Don- 
oghue,  87  App.  Div.  104,  84  N.  Y.  S.  60. 
Where  a  dog  had  on  three  other  occasions 
attacked   passer.^    by.   evidence    held    to    show 
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consisting  in  keeping  after  notice  of  its  character."  After  notice,  the  owner 
must  exercise  care  commensurate  with  the  danger.^'  One  entering  on  strange 
premises  must  exercise  due  care,  and  whether  he  did  or  not  is  a  question  for  the 
jury.^'  By  statute,  in  some  states,  an  injury  by  a  dog  is  actionable,''*  though  the 
person  injured  be  a  trespasser,^"  unless  the  trespasser  provoked  the  dog  to  the 
attack.^'  A  dog  in  the  owner's  cart  Upon  the  highway  is  not  within  an  "in- 
closure.'"'  The  owner  of  hogs  properly  in  the  highway,  is  not  liable  for  personal 
injuries  proximately  caused  by  them.^'  Ownership  of  a  dog  by  the  licensee,  is 
shown  by  the  issuance  of  such  license,  only  upon  proof  of  knowledge  thereof 
by  the  licensee.^"  It  is  the  duty  of  a  liveryman  to  furnish  a  reasonably,  safe 
horse.'* 

§  3.  Injuries  to  property  hy  animals  trespassing  or  running  at  large.'''- — 
At  common  law  the  owner  of  animals  was  required  to  confine  them  to  his  own 
land,'^  but  this  rule  is  not  in  force  in  a  majority  of  the  American  states,''  where 
no  actionable  trespass  is  committed  where  animals  wander  on  and  depasture  the 
uninclosed  lands  of  another,'*  though  even  here  the  owner  may  not  willfully 
drive  his  cattle  on  another's  land.'°  Liability  arises  only  if  such  animals  break 
throtgh  a  fence  sufficient  to  turn  ordinary  cattle  under  ordinary  circumstances;" 
in  Missouri,  however,  the  common  law  as  to  adjoining  proprietors  without  a 
partition  fence  applies."     The  defendant's  inolosure  must  have  been  suitable,  un- 


a  vicious  disposition.  Rowe  v.  Bhrmantraut 
[Minn.]  99  N.  W.  211.  A  dog's  propensity 
to  attack  other  dogs  Is  admissible  to  show 
its  disposition.     Id. 

21.  De  Gray  v.  Murray,  69  N.  J.  Law, 
456,  55  A.  237. 

22.  Where  a  dog  was  locked  In  a  shed 
but  so  gnawed  the  wood  that  the  fastening 
became  loose  the  owner  was  held  to  have 
used  the  requisite  care.  T>e  Gray  v.  Mur- 
ray, 69  N.  J.  Law,  456,  55  A.    237. 

23.  Where  a  junk  dealer  entered  prem- 
ises where  there  was  a  sign  on  the  barn 
"beware  of  the  dog"  and  while  In  the  act 
of  picking  up  a  rope  was  bitten  evidence 
held  to  show  that  he  was  not  In  the  exer- 
cise of  due  care.  Spellman  v.  Dyer  [Mass.] 
71  N.  E.  295.  An  instruction  that  if  he  was 
doing  what  an  ordinary  junk  dealer  would 
probably  do,  and  did  not  intend  to  steal 
the  rope,  he  was  in  the  exercise  of  due  care, 
was  sufficiently  favorable  to  the  junk  deal- 
er.    Id. 

24.  Knowledge  of  the  dog's  character  and 
the  care  exercised  by  its  owner  are  imma- 
terial. Peck  V.  Williams,  24  R.  I.  583,  54 
A.  381;  Carroll  v.  Marcoux,  98  Me.  259,  56 
A.  848;  Leonorovitz  v.  Ott,  40  Misc.  551,  82 
N.   T.  S.   880. 

25.  Plaintiff,  a  peddler,  knocked  at  de- 
fendant's door  and  entered  without  further 
ceremony.  Carroll  v.  Marcoux,  98  Me.  259. 
56  A.  848.  One  who  allows  a  biting  dog 
to  go  at  large  knowing  it  to  be  such,  is 
liable  If  it  bite  a  trespasser.  Leonorovitz 
v.  Ott,   40  Misc.   551,   82   N.  Y.  S.   880. 

26.  Plaintiff  climbed  upon  defendant's 
cart  uninvited  and  was  bitten  by  a  dog 
therein.  There  being  no  sufficient  proof  of 
provocation  defendant  was  held  liable.  Peck 
V.  Williams,  24  R.  I.  583,  54  A.  381. 

27.  "The  Inclosure"  refers  to  land.  Peck 
V    Williams,   24   R.  I.   583,   54  A.    381. 

28.  Heist  V.  Jacoby  [Neb.]    98  N.  W.  1058. 

29.  Evidence   of   the   Issuing   of  a   license 


in  the  name  of  another  than  the  defendant 
was  rejected,  there  being  no  proof  as  above 
indicated.  Jordan  v.  Carberry  [Mass.]  69 
N.  E.  1062. 

30.  In  the  absence  of  contributory  negli- 
gence, a  liveryman  is  liable  who  lets  a  horse 
known  to  be  not  reasonably  safe  for  a  given 
purpose,  or  whose  faulty  character  should 
have  been  known  by  ordinary  care.  Nisbet 
V.  Wells,   25  Ky.  L.  R.   511,  76  S.  W.  120. 

31.  See  1  Curr.  L.   80. 

32.  Laws  1872,  p.  123,  providing  that  dam- 
ages could  not  be  recovered  unless  cattle 
broke  through  a  lawful  fence,  does  not  ap- 
ply to  sheep.  Pacific  Live  Stock  Co.  v. 
Murray    [Or.]    76   P.    1079. 

33.  Perry  v.  Cobb  [Ind.  T.]  76  S.  W. 
289;  Mulr  v.  Thixton,  Millett  &  Co.,  25  Ky. 
L.  R.  1688,  78  S.  W.  466;  Gillespie  V.  Hendren, 
P8  Mo.  App.  622,  73  S.  W.  361.  It  is  not 
unlawful  at  common  law  for  animals  to 
run  at  large.  Kittredge  v.  Cincinnati,  2 
Ohio,  N.  P.  [N.  S.]  6.  But  Laws  1875,  p. 
190,  "An  act  to  restrain  sheep  and  swine 
from  running  at  large  in  the  state  of  Ne- 
braska," does  not  protect  passers  along 
the  highway  against  unconflned  hogs.  Heist 
v.  Jacoby   [Neb.]   98  N.  W.  1058. 

34.  Public  Lands,  2  Curr.  L.  1295.  Mar- 
tin v.  Platte  Valley  Sheep  Co.  [Wyo.]  76  P. 
571. 

35.  Sweetman  v.  Cooper  [Colo.  App.]  76 
P.   926. 

36.  Spalding  v.  Nesbit  [Mo.  App.]  79  S. 
W.  181.  Whether  a  lawful  fence  existed  is 
a  question  for  the  jury.  Crenshaw  v.  Gard- 
ner. 25  Ky.  L.  R.  506,  76  S.  W.  26.  Where 
an  Injury  is  committed  by  reason  of  the 
viclousness  of  an  animal,  not  trespassing, 
knowledge  of  such  viciousness  must  be 
shttwn  on  the  part  of  the  owner.  Perry  v. 
Cobb  [Ind.  T.]  76  S.  W.  289. 

37.  And  under  it  each  party  must  fence 
his  own  stock.  Gillespie  v.  Hendren,  98  Mo. 
App.    622,    73   S.   W.    361. 
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der  the  surrounding  circumstances,'*  and  the  owner  is  liable  for  damages  proxi- 
mately caused  by  a  negligent  escape/"  and  the  fact  that  the  fence  broken  through 
was  not  a  lawful  one  was  no  defense.*"  The  person  whose  property  is  damaged 
is  not  restricted  to  the  remedy  specially  provided  for  a  breach  of  a  statutory 
fence.*^  Animals  trespassing  upon  the  lands  of  another  are  not  "going  at  large 
contrary  to  law,"*^  but  a  horse  running  unattended  through  the  streets  to  its 
livery  stable  is.*'  A  statement  of  a  cause  of  action  though  informal  and  stating 
conclusions  is  sufficient  after  judgment."  The  measure  of  damage  is  the  value 
of  the  pasturage  eaten  or  destroyed,  together  with  the  injury  to  the  freehold.*" 

§  4.  Liability  for  hilling  or  injuring  animals.*" — One  is  not  justified  in 
killing  or  willfully  injuring  domestic  animals  trespassing  upon  his  property,*' 
unless  so  provided  by  statute,*'  or  if  a  dog  is  caught  chasing  or  injuring  sheep,** 
or  hunting  deer.°°  Where  so  provided  the  action  is  local. "^  To  entitle  one  to 
a  recovery  from  the  county  for  sheep  killed  by  dogs  the  statutory  procedure  must 


38.  Proof  of  the  existence  of  sufficient 
fence  prescribed  will  not  alone  relieve  from 
liability.  Plumb  v.  Maher  [Conn.]  56  A.  494. 
Mere  fact  of  a  stallion  being  out  of  his  pas- 
ture does  not  amount  \o  contributory  negli- 
gence on  the  part  of  the  owner  where  the 
horse  falls  into  a  hole  in  the  street  and 
is  killed.  Kittredge  v.  Cincinnati,  2  Ohio 
N.  P.   (N.  S.)   6. 

30.  Plumb  V.  Maher  [Conn.]  56  A.  494. 
The  owner  of  an  unrestrained  bull  Is  liable 
for  all  damages  occasioned  by  his  being  at 
large  [Code,  §  2312].  Burleigh  v.  Hines 
[Iowa]  99  N.  W.  723.  Nineteen  thoroughbred 
heifers  gotten  with  calf  by  unregistered 
bull.  Id.  Evidence  held  to  show  owner- 
ship of  a  dog  which  caused  a  runaway,  and 
liability  for  damages.  Austin  v.  Bartlett 
[N.   T.]    70  N.  B.   855. 

40.  Burleigh  v.  Hines  [Iowa]  99  N.  W. 
723.  The  owner  of  the  heifers  was  not 
guilty  of  contributory  negligence  In  placing 
them  In  the  field  knowing  that  the  fence 
was  Inadequate.  Id.  To  say  that  one  is 
not  negligent  in  keeping  up  a  fence  suffi- 
cient to  restrain  a  stallion  colt  of  the  age 
of  two  years,  does  not  apply  to  the  case  of 
a  particular  colt  which  has  jumped  the 
same  fence  once  before.  Kittredge  v.  Cin- 
cinnati, 2  Ohio  N.  P.  (N.  S.)  6. 

41.  Burch  V.  Samples  [Tex.  Civ.  App.J  74 
S.  W.  81. 

43.  The  owner  of  animals  so  trespassing 
Is  liable  for  damages  only  and  not  the  penalty 
of  ten  cents  a  head  Imposed  by  statute  for 
animals  "going  at  large  contrary  to  law" 
[Mich.  Comp.  Laws  1897,  §§  10688,  10689]. 
Miller  V.  Hoffman   [Mich.]    97  N.  W.   759. 

43.  And  though  the  horse  was  well 
trained  to  go  alone  to  the  stable.  Its  owner 
was  held  liable  for  injury  to  a  person  at- 
tempting to  avoid  the  horse  In  the  belief 
that  It  was  vicious  and  had  run  away.  Allen 
V.  Hazzard  [Tex.  Civ.  App.]   77  S.  W.  268. 

44.  Where  defendant's  cattle  left  his  prem- 
ises, destroyed  a  certain  amount  of  plain- 
tiff's corn,  held  that  at  the  time  of  the  entry 
the  stock  law  was  in  force.  Young  v.  Pren- 
tice   [Mo.   App.1    80   S.   W.   10. 

45.  Damages,  1  Curr.  L.  833.  Pacific  Live, 
Stock  Cq.  v.  Murray  [Or.]  76  P.  1079.  The 
owner  was  entitled  to  recover  damages  to 
a  heifer  sold  before  the  action  was  brought. 
Burleigh  v.  Hines   [Iowa]    99  N.  W.   723. 

46.  See  1  Curr.  L.   81. 
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47.  Meadows  v.  State,  136  Ala.  67,  34  So. 
183.  That  plaintiff's  servant  negligently 
left  a  gate  open  is  not  such  contributory 
negligence  as  to  bar  a  recovery.  Kemp  v. 
Briard  [Neb.]  98  N.  W.  1048.  In  Florida 
the  larceny  or  malicious  killing  or  Injury 
of  a  dog  returned  by  the  owner  for  taxation 
is  made  a  crime.  Florida  C.  &  P.  R.  Co.  v. 
Davis    [Fla.]    34    So.    218. 

48.  Under  Code  1896,  §  5092,  one  Indicted 
for  killing  cows  may  show  in  justification 
or  mitigation  ^at  at  the  ,time  they  were 
trespassing  on  growing  crops  cultivated 
without  fence,  where  stock  laws  prevail. 
Prince  v.  State  [Ala.]  37  So.  171.  This  fact 
is  not  inconsistent  "with  acts  establishing 
stock  law  districts,  and  providing  penalties 
and  remedies  which  may  be  enforced  against 
the   owner   of  stock.      Id. 

49.  Whether  such  killing  was  Justified  Is 
a  question  for  the  jury.  O'Neil  v.  Newman 
[Mich.]  93  N.  W.  1064. 

60.  Under  Act  1898,  p.  84,  providing  that 
any  person  may  lawfully  kill  any  dog  found 
hunting  deer,  it  may  be  killed  only  while 
so  hunting,  so  a  plea  alleging  merely  that 
"on  the  day"  of  the  killing,  defendant  found 
it  hunting  deer,  is  insufficient.  Mossman  v. 
Bostridge  [Vt.]  57  A.  995.  Under  Vermont 
statute  any  dog,  without  regard  to  Its  breed 
or  whether  It  was  permitted  to  run  at 
large,  may  be  killed  if  caught  hunting  deer. 
Act  1898,  p.  84,  providing  that  dogs  of  a 
certain  breed  shall  not  be  permitted  to  run 
at  large,  and  that  any  person  may  lawfully 
kill  any  dog  found  hunting  deer.  Moss- 
man  V.  Bostridge  [Vt.]  57  A.  995.  A  plea 
in  trespass  for  killing  a  dog  alleging  that 
on  the  day  and  date  "of  said  supposed  kill- 
ing," it  was  found  hunting  deer,  identifies 
the  trespass  attempted  to  be  justified  with 
the  one  declared  on.     Id. 

51.  Sand.  &  H.  Dig.  §  6252,  fixes  the  local 
jurisdiction  for  killing  live  stock  in  the 
county  where  the  killing  occurred.  An  ob- 
jection that  it  was  not  shown  that  cattle 
were  killed  In  the  county  where  suit  was 
brought  was  good,  though  raised  for  the  first 
time  on  appeal.  St.  Louis,  etc.,  R.  Co.  v. 
Gray  [Ark.]  SO  S.  W.  748.  Where  one  killed 
three  cows  by  firing  three  different  shots, 
the  three  acts  of  shooting  constituted  a 
single  offense.  Prince  v.  State  [Ala.]  37  So. 
171. 


162 


ANIMALS  §  4. 


3  Cur.  Law. 


be  strictly  complied  with.'^  A  liability  arises  if  one  negligently  allows  his  dis- 
eased cattle  to  commingle  with  those  of  another/^  or  knowingly  sells  diseased 
stock,°*  or  negligently  sells  feed  containing  poison/'  or  carelessly  drives  a  hired 
team  and  permanently  injures  them.'*  An  exception  to  the  common  law  rule  re- 
quires the  proper  fencing  or  guarding  of  "attractive  nuisances/"*'  but  natural 
barriers  may  serve  as  the  equivalent  of  a  legal  fence."*  Eailroad  companies  are 
liable  for  injuries  to  animals  resulting  from  negligent  operation  or  defective  con- 
struction of  their  road/'  as  are  also  municipal  corporations  for  negligent  use  or 
defective  construction  of  highways."" 

§  5.  Contracts  of  agistment.^^ — An  agister's  lien  is  a  perfect  one,  directly 
created  by  statute  and  does  not  depend  for  its  existence  upon  the  institution  of 
judicial  or  other  proceedings/"  but  he  may,  with  consent  of  the  owner  and  under 
circumstances  not  prejudicial  to  third  persons,  adopt  other  means  than  that  pro- 
vided by  statute  to  secure  a  satisfaction  of  his  claim/*  the  statutory  lien  will  be 
strictly  construed,**  and  in  Missouri,  to  sustain  such  a  lien  upon  a  vehicle,  the 
latter  must  have  come  into  the  agister's  charge  at  the  same  time  as  the  animal 
cared  for.""  In  Iowa  an  agister's  lien  does  not  take  priority  over  other  liens 
of  record,"'  and  the  prior  mortgagee  may  maintain  replevin  without  demand."' 
The  degree  of  care  required  of  an  agister  is  that  of  ordinary  diligence,  that  which 
men  in  general  exercise  in  respect  to  their  own  affairs,"*  which  is  a  question  for  the 


52.  He  must  allege  the  dogs  to  have  been 
harbored  by  persons  living  in  the  county 
other  than  himself,  and  plead  all  the  con- 
ditions precedent  to  a  recovery.  McCul- 
lough  v.  Colfax  County  [Neb.]    95  N.  W.   29. 

63.  Whether  the  cattle  were  diseased  and 
whether  the  defendant  knew  it  are  ques- 
tions for  the  jury.  Truskett  v.  Bronaugh 
[Ind.    T.]    76   S.   W.    294. 

54.  Intervening  transfer  by  third  per- 
sons does  not  discharge  the  liability.  Dam- 
ages recoverable  are  not  only  the  purchase 
price  but  also  the  loss  due  to  other  animals 
contracting  the  contagion.  Skinn  v.  Reut- 
ter    [Mich.]    97  N.   W.   152. 

65.  Where  oats  and  parls  green  had  been 
carelessly  kept  in  the  same  room  and  were 
accidentally  commingled  during  the  con- 
fusion of  a  Are,  the  party  selling  the  oats 
for  feeding  purposes  was  held  liable,  though 
the  buyer  knew  the  oats  were  damaged  by 
water  but  did  not  know  of  the  poison.  Pro- 
vost v.   Cook,   184  Mass.   315,   68  N.  B.   336. 

66.  The  measure  of  damages  is  the  dif- 
ference in  the  team's  value  before  and  after 
such  careless  driving  and  the  reasonable 
expenses  incurred  to  prevent  a  greater  loss. 
Cunningham  v.  Dickerson  [Mo.  App.]  79  S. 
W.  492. 

57.  The  maintaining  of  a  covered  cistern 
upon  the  premises  of  an  unfenced  distillery 
does  not  come  within  this  exception,  there 
being  no  evidence  that  malt  or  oorft  was 
strewn  about  at  the  time  a  horse  strayed 
upon  the  premises.  Muir  v.  Thixton,  Mil- 
lett  &  Co.,    25  Ky.  L.  R.   1688,   78  S.  W.   466. 

68.  Taylor  v.  Spokane  Falls  &  Northern 
R.  Co.,   32  Wash.  450,  73  P.   499. 

59.  See   Railroads,    2   Curr.   L.    1438,    1440. 

60.  See  Highways  and  Streets,  2  Curr.  L. 

177. 

61.  Notei  The  lien  of  a  recorded  chat- 
tel mortgage  is  paramount  to  that  of  an 
agister.  Lynde  v.  Parker,  155  Mass.  481,  34 
N  B  74;  Blssell  v.  Pearce,  28  N.  T.  252; 
Corning  v.   Ashley,   5,1  Hun,   483,   4  N.   T.    S. 


255;  Wright  v.  Sherman,  3  S.  D.  290,  52  N. 
W.  1093,  17  L.  R.  A.  792  and  note;  Lambert 
V.  Nioklass,  45  W.  Va.  527,  31  S.  E.  951,  44 
Li.  R.  a.  561  and  note.  An  agister  waives 
his  lien  by  causing  the  property  to  be  taken 
in  execution  for  his  debt.  Fein  v.  Wyo- 
ming Loan  &  Trust  Co.,  3  Wyo.  331,  22  P. 
1150.  Contra,  Lambert  V.  Nioklass,  45  W. 
Va.  527,  31  S.  B.  951;  Neff  v.  Rhodes.  20  Mo. 
App.   347.     See  1  Curr.  L.   82. 

82.  Such  a  lien  Is  cognizable  and  enforce- 
able In  bankruptcy  [chapter  620,  p.  920,  17 
Del.  Laws].     In  re  Pratesi,  126  F.  588. 

63.  Where  the  superior  lien  and  posses- 
sion were  in  the  agister  he  owed  no  duty 
to  a  mortgagor  except  to  care  for  the  ani- 
mals and  refrain  from  fraud  or  injury. 
Dale  V.  Council  Bluffs  Sav.  Bank  [Neb.]  94 
N.   W.    983. 

64.  For  the  reason  that  it  is  in  deroga- 
tion of  the  common  law.  Zartman-Thalman 
Carriage  Co.  v.  Reid,  99  Mo.  App.  415,  73 
S.  W.   942. 

65.  Lien  refused  where  a  carriage  came 
into  the  care  of  a  liveryman  several  months 
after  the  horse,  though  from  thenceforth 
he  had  the  care  of  both.  Zartman-Thalman 
Carriage  Co.  v.  Reid,  99  Mo.  App.  415,  73 
S.  W.  942. 

66.  The  mortgagee's  knowledge  that  pas- 
turage was  being  furnished  would  not  de- 
stroy his  priority.  Beh  v.  Moore  [Iowa] 
100  N.  W.  502. 

67.  Beh   v.   Moore   [Iowa]    ;100   N.   W.   502. 

68.  In  the  absence  of  a  special  contract 
an  agister  is  not  an  insurer  but  must  ex- 
ercise reasonable  care  and  diligence;  that 
which  a  man  of  ordinary  prudence  would 
use  under  the  same  circumstances  toward 
his  own  property.  Arrington  Bros.  &  Co. 
V.  Fleming,  117  Ga.  449,  43  S.  B.  691.  A 
pasture  which  is  not  wholly  inclosed  la 
not  inclosed  at  all.  One  who  took  horses 
to  pasture,  and  allowed  them  to  escape. 
Shropshire  v.   Sidebottom   [Mont.]    76   P.   941. 
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jury,'"  and  one  who  is  not  bound  by  a  contract  of  agistment  to  return  all  the  cattle 
taken  may  recover  a  balance  due,  though  some  of  the  cattle  are  missing.'"  The 
word  "range"  has  a  distinctive  meaning,'^  as  has  also  the  phrase  "to  keep  the  old 
stock  good.'"^ 

§  6.  Esirays  and  impounding.'^ — One  attempting  to  hold  cattle  damage 
feasant  must  act  in  substantial  compliance  with  the  statute,'*  and  he  must  not  in- 
clude an  illegal  item  in  the  sum  demanded  as  a  condition  of  release.'"  The  dam- 
ages, to  which  one  taking  up  estrays  is  entitled,  are  limited  to  such  as  were  com- 
mitted at  the  time  of,  and  immediately  preceding  the  trespass,'"  and  one  may  be 
estopped  by  his  conduct  to  claim  damages  for  a  past  trespass,"  but  not  by  the  fact 
that  he  allowed  the  owner  to  remove  them.''  In  Michigan  the  owner  of  trespassing 
animals,  dissatisfied  with  the  sum  demanded  as  a  condition  of  release,  may  apply 
to  a  justice  of  the  peace  for  the  appointment  of  appraisers,'"  though  their  award 
is  not  binding.'"  One  who  takes  up,  confines  and  cares  for  a  stray  hog,  as  a  pro- 
tection to  his  crops,  is  not  guilty  of  taking  up  a  stray  animal  and  making  use  of  it.'^ 
Animals  found  at  large  may  be  impounded  and  sold  for  the  charges  of  keeping,*'' 


09.  Defendant  who  had  undertaken  to 
pasture  a  mule  was  held  not  liable,  and  in 
his  defense  was  permitted  to  show  that 
prudent  men  also  pastured  animals  in  fields 
having  one  side  unfenced  but  bounded  by 
a  river.  Arrington  Bros.  &  Co.  v.  Fleming, 
117  Ga.  449,  43  S.  B.  691. 

70.  Payment  of  "$1.00  per  head  for  all  he 
turns  back."  lililler  v.  Lewis  [S.  D.]  97  N. 
W.  364. 

71.  A  sparsely  populated  and  uninclosed 
prairie  over  which  stock  growers  have  been 
allowed  to  let  cattle,  horses,  and  other  ani- 
mals, owned  by  them  or  in  their  charge, 
roam  and  feed  without  restraint.  Miller  v. 
Lewis    [S.   D.]    97   N.   W.   364. 

72.  Held,  under  the  circumstances  to 
mean  that  the  older  sheep  could  be  dis- 
posed of  and  younger  ones  allowed  to  take 
their  place,  though  the  entire  herd  could 
not  be  sold.  Turnbow  v.  Beokstead,  25  Utah, 
468,    71   P.   1062. 

73.  Note:  In  order  to  distrain  animals 
damage  feasant,  actual  damages  must  have 
been  suifered.  McConnell  v.  Gate,  70  N.  H. 
296;  Leavitt  v.  Thompson,  56  Barb.  [N.  T.] 
542;  Gilbert  v.  Stephens,  5  Okla.  673,  55  P. 
1070;  Holden  v.  Torrey,  31  Vt.  690.  The  com- 
mon law  gave  no  right  of  sale  and  a  Tex- 
as statute  so  providing  was  held  unconsti- 
tutional.- Armstrong  v.  Traylor,  87  Tex. 
598,  30  S.  W.  440.  See,  also,  Pettit  v.  May, 
34  Wis.  666;  Bullock  v.  Geomble,  45  III. 
218;  Rockwell  v.  Nearing,  35  N.  Y.  302; 
Campbell  v.  Evans,  45  N.  T.  356.  Municipal- 
ities have  the  power  to  sell  Impounded  ani- 
mals if  the  proceedings  therefor  are  with 
due  process  of  law.  Folmar  v.  Curtis,  86 
Ala.  354;  Amyx  v.  Taber,  23  Cal.  370;  Whlt- 
lock  V.  West,  26  Conn.  406;  Roberts  v.  Ogle, 
30  111.  459;  State  v.  Tweedy,  115  N.  C.  704, 
20  N.  E.  183.  The  sale  must  be  preceded 
by  notice.  Varden  v.  Mount,  78  Ky.  86; 
Donovan  v.  Vicksburg,  29  Miss.  247;  Rose- 
baugh  V.  Saffin,  10  Ohio,  31;  Armstrong  v. 
Brown,  106  Ky.  81,  50  S.  W.  17,  90  Am.  St. 
Rep.  211,  and  note  thereto.  See  1  Curr.  L. 
82. 

74.  A  tender  of  a  sum  equivalent  to  the 
actual  damage  justifies  an  action  of  re- 
plevin [Comp.  St.  1901,  art.  3,  c.  2].  Mc- 
Allister v.  Wrede   [Neb.]   97  N.  W.  318.     Act 


1895,  0.  137,  forbidding  the  Impounding  ol 
stock  of  nonresidents  if  their  ownership 
was  known  was  impliedly  repealed  by  Act 
1899,  c.  137,  and  the  impounding  of  hogs 
of  a  nonresident  was  legal.  City  of  Claren- 
don V.  Walker  [Ark.]  SO  S.  W.  883.  One 
is  entitled  to  impound  an  animal  which  es- 
capes into  his  enclosure  on  account  of  an 
adjoining  owner's  failure  to  maintain  a  line 
fence  which  he  was  bound  to  keep  in  re- 
pair. Walker  v.  Robertson  [Mo.  App.]  81 
S.   W.   1183. 

75.  So  held  upon  a  refusal  to  release  the 
cattle  except  on  payment  of  a  sum  in- 
cluding an  officer's  fees,  the  service  of  a 
notice  by  an  officer  being  unnecessary.  Mc- 
Allister V.  Wrede  [Neb.]   97  N.  W.   318. 

70.  Ch.  19,  St.  1804.  Where  one  was  ten- 
dered the  amount  of  damage  caused  by  cat- 
tle but  refused  it,  he  was  held  liable  to  ac- 
count for  the  milk  drawn  from  the  cows. 
Fleetham  v.  Therres  [Minn.]  100  N.  W.  377. 
Providing  the   distrainer  was  wrongful.     Id. 

77.  One  had  knowledge  that  cattle  v/ent 
in  and  out  of  his  meadow  at  will.  Just 
as  the  owner  was  moving  away  he  destrained 
the  cattle  and  set  up  a  claim  for  damages 
for  the  entire  period.  Adair  v.  Curry  [Mo. 
App.]    80  S.  W.   967. 

78.  Where  one  found  a  bull  on  his  prem- 
ises and  locked  him  up,  and  notified  the 
owner  who  removed  him,  he  was  not  pre- 
cluded from  maintaining  his  action  for  dam- 
ages under  Code,  §  2312.  Burleigh  v.  Hines 
[Iowa]    99  N.  W.   723. 

79.  But  the  opposite  party  has  a  right  to 
be  heard  before  the  appointment  [Comp. 
Laws  1897,  %  10698].  Miller  v.  Hoffman 
[Mich.]  97  N.  W.  759.  Under  Code,  §  2317, 
providing  for  assessment  of  damages  by 
township  trustees  for  distrained  trespassing 
stock,  the  fact  that  there  are  no  trustees 
in  the  township  where  the  cattle  are  dis- 
trained does  not  affect  the  right.  Robin- 
son v.  Halley  [Iowa]   100  N,  W.  328. 

80.  Miller  v.  Hoffman  [Mich.]  97  N.  W. 
769. 

81.  Pen.  Code  1895,  art.  918.  Williams 
V.  State  [Tex.  Cr.  App.]   78  S.  W.   928. 

82.  That  the  animal  belongs  to  a  non- 
resident   of    the    municipality    whose    ordl- 
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but  there  must  be  a  strict  compliance  with  the  statutory  procedure  of  sale,''  to  pass 
a  good  title;'*  that  the  owner  was  not  negligent  is  immaterial.'"  A  statute  is  un- 
constitutional which  provides  for  a  sale  without  judicial  proceedings  to  determine 
the  amount  of  damages  and  whether  the  animal  was  actually  at  large.'* 

§  7.  Regulations  as  to  care,  keeping  and  protection  and  health." — In  some 
states,  stock  law  districts,  to  prevent  cattle  running  at  large  therein,  may  be  created 
upon  the  requisite  vote  of  the  people,"  but  upon  such  an  election  the  statutory  pro- 
cedure must  be  strictly  followed ;'°  the  courts  will  take  judicial  notice  of  the  exist- 
ence of  such  districts.'"'  In  Alabama  the  districts  may  not  be  charged  for  one 
year,"^  and  in  Mississippi  the  partial  stock  law  does  not  include  cattle.'^  A  state 
may  lawfully  forbid  nonresidents  to  allow  their  stock  to  run  at  large  within  its  ju- 
risdiction. °'  Driving  sheep  from  one. range  to  another  is  not  within  a  statute  regu- 
lating "herding"  and  "grazing."'*  Statutes  may  authorize  the  destruction  of  dogs 
not  properly  muzzled,""  and  for  a  failure  to  so  protect  the  public  the  owners  may  be 
fined  and  imprisoned."'  A  municipality  may  forbid  the  keeping  of  hogs  within  the 
corporate  limits  during  a  certain  period  of  the  year,°^  but  prosecution  under  such  an 
ordinance  must  strictly  comply  with  the  statutory  procedure."'  A  town  by-law  on 
the  keeping  of  animals  within  the  town  limits  is  void  where  the  regulation  of  such 
matters  properly  belongs  to  the  board  of  health.""  A  prohibition  of  the  keeping  of 
a  noisy  dog  or  other  animal  about  a  stable  or  other  premises  does  not  apply  to  a 
horse.^  In  Texas  one  is  liable  to  a  criminal  action  who  willfully  drives  cattle  from 
their  accustomed  range.''  Statutes  prohibiting  the  docking  of  horses  are  constitu- 
tional' and  a  valid  exercise  of  the  police  power.* 


nance    is   violated    Is    immaterial.      Jeans    v. 
Morrison,    99   Mo.   App.    208,   73    S.  W.    235. 

83.  Especially  as  to  the  publication  or 
service  of  proper  notice.  Jeans  v.  Morrison, 
99  Mo.  App.  208,  73  S.  "W.  235.  A  petition 
alleging  that  petitioner  had  seized  cattle 
which  had  entered  a  lot  occupied  by  him  as 
tenant  does  not  authorize  the  sale  of  such 
cattle  under  Code  Civ.  Proc.  §  3084,  which 
authorizes  sale  only  when  cattle  were  be- 
ing pastured  on  a  public  street  or  on  private 
property  bordering  thereon,  neither  did  the 
petition  allege  that  the  cattle  were  wrong- 
fully on  the  lot.  Burns  v.  Morrow,  42  Misc. 
657,    87    N.    T.    S.    719. 

84.  Defective  description  of  the  animal 
in  the  posted  notice,  and  a  sale  one  day  later 
than  the  time  set,  are  fatal  irregularities. 
Ryall  V.   Smith,   138  Ala.  145,    34  So.   1009. 

85.  An  owner  may  not  be  liable  for  pen- 
alties prescribed  by  a  cattle  ordinance  un- 
less he  be  guilty  of  some  negligence,  but 
a  city  of  fourth  class  has  charter  power  to 
Impound  regardless  of  negligence.  Dorton 
V.  Burks,   99  Mo.  App.   165,  73   S.  W.   239. 

86.  Laws  1893,  p.  32,  Act  No.  41.  Greer 
V.  Downey    [Ariz.]    71  P.    900. 

87.  See    1    Curr.    L.    83. 

88.  Keenan  v.  Harkins  [Miss.]  35  So.  177. 
Under  the  Laws  of  1900,  p.  164,  c.  124,  such 
a  district  may  contain  a  less  quantity  of 
land  than  a  township.  Shaw  v.  Woifard 
[Miss.]    34    So.    329. 

89.  A  failure  by  the  county  court  to  de- 
clare and  publish  the  result  Is  fatal.  King 
V.   State  [Tex.  Cr.  App.]   74  S.  W.  773. 

90.  Lewis  T.    Rasp    [Okl.]    76    P.    142. 

91.  Reed  v.  State.  136  Ala.   91,   34  So.  S48. 

92.  Code  1892,  §  2057.  Whitfield  v.  Tatum 
[Miss.]    35    So.    447. 

93.  Such  a  statute  Is  not  unconstitutional, 


as  contravening  section  2,  article  4,  which 
declares  that  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  Im- 
munities of  citizens  in  the  state.  State  v. 
Smith,   71  Ark.   478,   75   S.  "W.   1081. 

94.  Rev.  St.  1887,  §  1210,  forbids  the  herd- 
ing of  sheep  or  the  permitting  of  them  to 
graze  within  two  miles  of  another's  dwell- 
ing; defendant  held  not  liable  though  the 
sheep  occasionally  ate  grass  and  passed  with- 
in two  miles  of  a  dwelling.  Phlpps  v.  Grover 
[Idaho]    75   P.  64. 

95.  The  statute  Is  not  invalid  In  that  It 
shields  the  real  culprit — the  owner.  Incor- 
porated Town  of  Sibley  v.  Lastrico  [Iowa] 
97    N.    W.    1074. 

96.  An  ordinance  making  It  a  misdemean- 
or to  allow  unmuzzled  dogs  to  run  at  large, 
is  valid.  Incorporated  Town  of  Sibley  v. 
Lastrico    [Iowa]    97   N.   W.    1074. 

97.  An  ordinance  declaring  that  no  hogs 
shall  be  permitted  within  the  corporate  lim- 
its between  the  first  of  April  and  the  first 
of  October  is  not  so  unreasonable  that  the 
courts  will  declare  It  void.  Smith  v.  Col- 
lier, 118  Ga.   306,  45  S.  E.  417. 

98.  Prosecution  on  an  Indictment  was 
dismissed  where  the  statute  provided  for 
the  beginning  of  suit  on  complaint  by  the 
town  treasurer.  Com.  v.  Rawson,  183  Mass. 
491,    67    N.    E.    605. 

99.  By-law  forbidding  the  keeping  of 
more  than  five  swine,  and  their  offspring 
of  less  than  four  months,  within  the  town 
limits  [Rev.  Laws,  c.  75,  §  91],  Com.  T. 
Rawson,   183  Mass.   491,   67  N.  B.   605. 

1.  A  conviction  for  the  keeping  of  horses 
which  stamped  throughout  the  night  was 
set  aside  on  the  ground  that  the  expression 
"other    animal"    used    after    "dog"    must    be 
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Interstate  transportation;  quarantine;  inspection.' — A  state  may  establish  gen- 
eral quarantine  lines,  or  segregate  infected  animals,"  and  congress,  under  its  power 
to  regulate  commerce,  may  make  it  a  misdemeanor  to  drive  or  transport  infected 
animals  from  one  state  to  another.''  Animals  affected  with  a  dangerous  and  con- 
tagious disease  may  be  destroyed  by  the  public  authorities^  without  first  granting  the 
owner  the  privilege  of  a  hearing,"  but  in  the  absence  of  actual  proof  of  the  infection 
or  an  exposure  thereto,  the  officers  so  acting  are  liable.^"  The  selection  of  a  sheep 
dip  by  an  inspector  is  a  ministerial  act  and  he  is  liable  for  damages  due  to  his  negli- 
gence.^^ In  regulations  as  to  infected  cattle  there  must  be  no  unjust  discrimina- 
tion.^^ The  authorization  of  stringent  regulations  in  case  of  an  epidemic  does  not 
warrant  their  enforcement  because  the  disease  prevails  to  a  greater  or  less  extent  in 
all  the  states  and  territories.^* 

§  8.  Maries  and  brands.^* — A  person  or  company  can  have  but  one  recorded 
brand  under  the  statutes  of  Texas,^"  and  an  unrecorded  brand  is  not  proof  of  own- 
ership but  may  be  shown,  as  any  other  flesh  mark,  for  the  purpose  of  identifica- 
tion.^" That  a  lessor  consented  to  the  branding  of  sheep  with  the  lessee's  mark 
is  not  conclusive  as  to  passing  of  title.^^  Under  some  statutes  animals  may  be  al- 
lowed to  roam  at  large  if  properly  marked.^' 

§  9.  Cruelty  to  animals.^" — In  New  Jersey  a  justice  has  no  jurisdiction  of 
a  prosecution  for  cruelty  to  animals."" 

ANNtriTIES. 

As  to  the  form  of  instrument  required,  see  footnote."^    An  annuity  is  not  pay- 


read   as    applying   to   animals    of   the    same 
kind.     People  v.  Edelstein,  86  N.  T.  S.  861. 

2.  Art.  913,  Pen.  Code,  1895.  Newport  v. 
State  [Tex.  Cr.  App.]   77  S.  W.   224. 

3.  Laws  1899,  p.  175,  prohibiting  the  use 
thereof.  Bland  v.  People  [Colo.]  76  P.  359. 
On  a  prosecution  for  using  an  unregistered 
docked  horse  in  violation  of  L.  1899,  p.  175, 
it  was  not  necessary  to  prove  that  the  horse 
was  not  registered  TThere  the  docking  took 
place  after  the  passage  of  the  act  which 
forbids   docking.     Id. 

4.  Laws  1899,  p.  175,  prohibiting  the  use 
of  unregistered  docked  horses,  though  It 
permits  the  use  of  registered  docked  horses. 
Bland  v.  People  [Colo.]  76  P.  359.  The  fact 
that  the  act  does  not  state  that  It  is  con- 
trary to  public  morals  does  not  prevent  the 
courts  from  sustaining  It  on  that  ground.     Id. 

5.  See  1  Curr.  L.  83. 

6.  But  there  can  be  no  conviction  for 
disregarding  a  quarantine  line,  established 
by  ultra  vires  act  of  the  commission.  Trent  v. 
State  [Tex.  Cr.   App.]   75  S.  "W.   857. 

7.  Such  an  act  may  be  a  misdemeanor 
though  the  animals  are  not  moved  from  a 
district  against  which  a  quarantine  has  been 
declared.     U.   S.  v.   Slater,   123   F.   115. 

8.  Rev.  St.  1898,  §§  1411,  1412,  1414.  Lowe 
V.  Conroy   [Wis.]   97  N.  W.   942. 

9.  The  decision  of  the  health  authorities 
as  to  the  existence  of  the  disease  Is  not  ilnal 
and  due  process  of  law  grants  the  owner  a 
right  to  be  heard  either  before  or  after  the 
destruction  of  the  property.  For  Improper 
destruction  the  officer  and  not  the  munici- 
pality Is  liable.  Lowe  v.  Conroy  [Wis.]  97 
N.  W.  942. 

10.  The  pleadings  should  aver  that  the 
test  made  was  efficacious.  Pierce  v.  Dilling- 
ham.   203    III.    148,   67   N.   B.    846. 


11.  Defendant  Inspector  held  liable  where 
the  dip  provided  by  him  caused  the  death  of 
a  portion  of  plaintiff's  sheep  and  rendered 
the  remainder  unfit  for  breeding  purposes. 
Bair  V.  Struck   [Mont.]   74  P.   69. 

12.  Restrictions  on  the  importation  of 
"dairy  or  breeding  cattle  (cows,  bulls  and 
calves)"  discriminate  In  favor  of  steers  and 
as  such  are  Illegal.  Pierce  v.  Dillingham, 
203  111.  148,  67  N.  B.  846. 

13.  Kurd's  Rev.  St.  1899,  p.  155,  c.  8. 
Pierce  v.  Dillingham,  203  111.  148,  67  N.  E. 
846. 

14.  See   1    Curr.   L.    84. 

15.  If  there  be  more  than  one  recorded 
brand,  they  will  be  regarded  as  no  more 
than  flesh  marks  which  may  serve  for  pur- 
poses of  identifloation  but  not  as  conclusive 
proof  of  ownership.  Swan  v.  State  [Tex. 
Cr.  App.]    76  S.  W.   464. 

16.  Sapp  V.  State  [Tex.  Cr.  App.]  77  S.  W. 
456. 

17.  Turnbow  V.  Beekstead,  25  Utah,  468, 
71    P.    1062. 

18.  The  marking  by  the  first  letter  of 
one's  surname,  where  the  statute  requires 
the  use  of  one's  initials  is  not  sufficient. 
Severance  v.  Blllott,  75  Vt.  421,  56  A.  85. 

19.  See    1    Curr.   L.   84. 

20.  Though  conferred  upon  him  by  Act 
1880,  P.  L.  p.  218,  it  was  taken  away  by 
Act  1898,  P.  L.  pp.  556,  564.  New  Jersey 
Soc.   V.   Compton   [N.   J.  liaw]   58   A.   110. 

21.  note:.  Form  of  Instrument  required 
to  create  an  annuity:  An  annuity  for  life 
not  Issuing  out  of  nor  being  a  charge  upon 
lands  is  a  mere  chose  In  action  for  the  pay- 
ment of  money  and  need  not  be  made  in 
the  form  of  a  deed  nor  under  seal.  Cahill  v. 
Maryland  L.  Ins.  Co.,  90  Md.  333,  45  A.  180,  47 
L.  R.  A.  614. 
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able  in  advance,"  nor  apportionable  in  respect  of  time,"'  the  eases  of  infants  and 
feme  coverts,  when  necessary  for  maintenance,  form  exceptions  to  this  rule."* 
Where  a  fixed  sum  is  given  "annually,"  the  word  "annually"  denotes  the  amount 
to  be  paid  and  the  time  of  payment."'  An  annuity  "issuing  and  payable  out  of" 
certain  real  estate  is  a  charge  upon  the  land;""  under  a  power  given  to  enforce 
such  an  annuity,  the  land  may  be  sold  to  pay  arrearages,"^  and  it  is  not  allow- 
able to  deduct  taxes  proportionally  from  such  an  annuity."*  In  construing  an 
annuity,  the  intention  of  the  parties  governs. "° 


22.  Words  of  an  antenuptial  agreement 
creating-  an  annuity  "the  same  to  take  effect 
from  and  after  tiie  deatli  of  lior  liusband" 
describe  tlie  time  when  the  annuity  begins 
to  run.     Mower  v.  Sanford  [Conn.]  57  A.  119. 

23.  Antenuptial  agreement,  widow  died  in 
middle  of  year,  no  apportionment  allowed. 
Mower  v.   Sanford    [Conn.]    57   A.   119. 

NOTE,  AppoTtionment  of  annuities  i  At 
common  law,  an  annuity  was  not  appor- 
tionable. Bayard's  Estate,  7  Pa.  Dist.  R. 
279;  Nehls  v.  Sauer,  119  Iowa,  440,  93  N.  W. 
346;  Clapp  v.  Astor,  2  Bdw.  CK.  [N.  T.]  379; 
Nading  v.  Elliott,  137  Ind.  261.  36  N.  E.  695; 
Wiggin  V.  Swett,  6  Mete.  [Mass.]  194,  39  Am. 
Dec.  716;  Dexter  v.  Phillips,  121  Mass.  17S, 
23  Am.  Rep.  261;  Manning  v.  Randolph,  4 
N.  J.  Law,  144;  In  re  Lackawanna  Iron  & 
Coal  Co.,  37  N.  J.  Bq.  26;  Irving  v.  Ranklne, 
13  Hun  [N.  Y.]  147,  affirmed  in  79  N.  T. 
636;  Kearney  v.  Cruikshank.  117  N.  T.  95, 
22  N.  B.  580,  reversing  46  Hun  [N.  T.]  219; 
Stewart  v..  Swaim,  13  Phila.  185;  Dubbs  v. 
"Watson,  2  Pa.  Dist.  R.  115;  Moore  v.  Dunn, 
92  N.  C.  63;  Griswold  v.  Griswold,  4  Bradf. 
[N.  T.]  216;  Chase  v.  Darby,  110  Mich.  314, 
68  N.  "W.  159,  64  Am.  St.  Rep.-  347.  Even 
though  a  day  certain  is  fixed  for  payment. 
Ausman  v.  Montgomery,  5  U.  C.  C.  P.  364; 
Pearly  v.  Smith,  3  Atk.  260;  Wilson  v.  Har- 
man,  2  Ves.  Sr.  672.  Though  It  has  been 
held  that  where  a  testator  fixes  a  day  for 
payment,  the  annuity  is  apportionable  so 
as  to  determine  the  amount  to  be  paid 
between  the  data  of  his  death  and  the  date 
of  the  first  payment.  Waring  v.  Purcell,  1 
Hill,  Eq.  [S.  C]  193.  There  are  exceptions 
to  this  rule  that  annuities  are  not  appor- 
tionable, equity  allowing  an  apportionment 
where  tlie  annuity  is  for  the  maintenance  of 
minor  children  or  the  widow  or  a  divorced 
wife.  Clapp  V.  Astor,  3  Edw.  Ch.  [N.  T.] 
379;  Hay  v.  Palmer,  2  P.  Wms.  501;  Rey- 
nlsh  V.  Martin,  3  Atk.  330;  Ex  parte  Rut- 
ledge,  Harp.  Bq.  [S.  C]  65,  14  Am.  Dec.  696; 
Howell  V.  Hanforth,  2  W.  Bl.  1016;  Weigall 
V.  Brome,  6  Sim.  99;  Kearney  v.  Cruikshank, 
117  N.  T.  95,  22  n1  B.  580,  reversing  46  Hun, 
219.  But  an  annuity  given  by  a  will  to  a 
married  woman  .for  her  sole  and  separate 
use,  and  not  to  be  subject  in  any  manner 
to  the  control  of  her  husband  is  not  appor- 
tionable. Ander*>n  v.  Dwyer,  1  Schoales  & 
L.  301.  ,The  imperfect  right  which  a  child 
has  upon  a  parent  for  support,  especially 
where  this  has  been  recognized  by  marriage 
settlement,  has  induced  the  courts  to  trench 
upon  the  general  rule  by  what  is  now  an 
established  exception.  Fisher  v.  Fisher,  5 
Clark  [Pa.]  17S.  It  has  also  been  held  that 
an  annuity  to  an  eleemosynary  establish- 
ment was  apportionable.  Attorney-General 
v.  Smythies,  16  Beav.  385.     There  is  another 


exception,  viz.:  That  where  an  annuity  Is 
created  or  accepted  In  lieu  or  bar  of  dower, 
the  annuity  will  be  apportioned;  the  reason 
being  that,  as  the  thing  for  the  surrender  of 
which  the  annuity  is  given  and  received  would 
obtain  and  remain  during  the  life  of  the 
person  entitled  to  it,  so  should  the  annuity 
which  takes  the  place  of  it.  Gheen  v.  Os- 
born,  17  Serg.  &  R.  [Pa.]  171;  Rhode  Island 
Hospital  Trust  Co.  v.  Harris,  20  R.  I.  160,  37 
A.  701;  In  re  Cushing's  Will,  58  Vt.  393,  S  A. 
186;  Blight  v.  Blight,  51  Pa.  420;  In  re 
Lackawanna  Iron  &  Coal  Co.,  37  N.  J.  Eq. 
26  (the  last  four  cases  are  cited  with  dis- 
approval in  Mower  v.  Sanford  [Conn.]  57  A. 
119.  63  L.  R.  A.  625);  Sweigart  v.  Frey,  8 
Serg.  &  R.  [Pa.]  299.  There  are  some  au- 
thorities seemingly  contra  to  this  rule. 
Tracy  v.  Strong,  2  Conn.  659;  Mower  v.  San- 
ford [Conn.]  57  A.  119,  63  L.  R.  A.  625; 
Queen  v.  Lords  Com'rs  of  the  Treasury,  16 
Q.  B.  357.  The  fact  that  a  valuable  consid- 
eration is  paid  for  the  annuity  does  not  alter 
the  rule  that  it  is  not  apportionable.  Heizer 
v.  Heizer,  71  Ind.  526,  36  Am.  Rep.  202;  Chase 
V.  Darby,  110  Mich.  314,  68  N.  W.  159,  64 
Am.    St.    Rep.    347. 

The  allowance  of  interest  on  the  amount 
due  for  arrearages  of  an  annuity  is  discre- 
tionary, where  the  annuity  if  for  a  widow's 
maintenance  and  prompt  payment  is  neces- 
sary to  her  comfortable  support  (Beeson  v. 
Elliot,  1  Del.  Ch.  368;  Addams  v.  Heffernan, 
9  Watts  [Pa.]  529);  or  in  lieu  of  dower  (El- 
liot V.  Beeson,  1  Har.  [Del.]  106;  Houston 
V.  Jamison's  Adm'r,  4  Har.  [Del.]  330;  Seit- 
zinger's  Estate,  170  Pa.  531,  32  A.  1101). 
In  some  cases  no  interest  has  been  allowed, 
see  Isenliart  v.  Brown,  2  Bdw.  Ch'.  [N.  Y.] 
347;  Philips  v.  Williams,  5  Grat.  [Va.]  259.— 
From  note  to  Henry  v.  Henderson,  81  Miss. 
743,  33  So.  960,  63  L.  R.  A.  616. 

24,  2S.  Mower  v.  Sanford  [Conn.]  67  A. 
179. 

36.  Gee  v.  Gee,  204  111.  688,  68  N.  B.  515. 
See  1  Curr.  L.  84,  n.  83. 

27.  Gee  v.  Gee,   204  111.  588,   68  N.  E.  615. 

28.  Angle  v.  Angle  [N.  J.  Bq.]  57  A.  425. 
The  annuity  being  of  a  fixed  sum  and  not  the 
entire  income  of  the  land,  the  rule  that  a 
life  tenant  must  keep  down  taxes  was  held 
not  to  apply. 

2!).  Annuity  by  son  to  father,  and  after 
his  death  to  unmarried  sister  or  sisters. 
Cohen  v.  Cohen,  141  Cal.  534,  75  P.  100. 

Where  a  testator  bequeaths  in  trust  a  suffi- 
cient sum  to  which  at  6  per  cent,  will  pay 
the  annuities  given,  the  suit  which  at  6  per 
cent,  will  produce  the  amount  needed  Is 
the  amount  to  be  set  aside.  In  re  Sproule's 
Estate,  42  Misc.  448,  87  N.  Y.  S.  432;  Mutual 
Life  Ins.   Co.   v.   Blair,   130  F.  971. 
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I  1.    The  Right  In  General  (168). 

A.  Constitution  and  Statutes   (168). 

B.  Waiver,  Election,  Transfer  or  Extin- 

guishment (168). 

C.  Pendency  of  a  Former  Appeal  (169). 

5  2.     The    Remedy    for    Obtaining    Review 
(170). 

A.  Appeal  or  Error   (170). 

B.  Certificate  or  Reservation   (171). 

C.  Ordinary   or   Extraordinary   and    Spe- 

cial Modes  of  Review   (171). 
5  3.     The  Parties   (172). 

A.  Persons    Entitled     to     Take    Up     the 

Cause    (172). 

B.  Necessary    or    Proper    Parties    to    be 

Joined   or  Brought  In   (174). 
5  4.     Adjndlcationa     Wlilch     May     he     Re- 
viewed (177). 

A.  Statutes  and  Legislation  (177). 

B.  Dependent    on  the    General  •  Form    or 

the  Character  of  the  Adjudica- 
tion   (177). 

1.  Nature     of    Decision     in     General 

(177).  "Merits,"  "Principles  of 
the  Cause,"  "Orders  Preventing 
Judgment,"  etc.    (177). 

2.  Rulings     Relating     to     Pleadings 

and  Process,  and  Before  Trial 
(177). 

3.  Dismissals,     Nonsuits,     Orders     to 

Strike  Cause,  etc.   (178). 

4.  Orders     Directing     or     Arresting 

Judgment,  or  on  Motion  for  New- 
Trial,    Are    Not     Reversible    at 
Common  Law   (178). 
B.  Final  Judgment  or  Decree  (178). 

6.  Orders    and    Adjudications    In    In- 

terlocutory or  Provisional,  Ex- 
traordinary, and  Special  Pro- 
ceedings, (180). 

7.  Orders  After  Judgment  (182). 

8.  Decisions   of   Intermediate   Courts 

(183). 

9.  Parts   of  Judgments   (183). 

C.  Dependent  on  Character  or  Value   of 

Action,  Subject-Matter  or  Con- 
troversy (183). 

1.  Nature  of  Action  (183). 

2.  Questions  of  Law  (184). 

3.  The  Existence  of  a  Constitutional 

Question    (184). 

4.  Construction  of  Statutes  and  Pub- 

lic Regulations   (185). 
B.  A  Jurisdictional  Question  (185). 

6.  A  Federal  Question    (185). 

7.  Conflicting    or     Overruling    Deci- 

sions  (185). 

8.  Revenue  and  Tax  Cases    (185). 

9.  Cases     Involving     Freeholds     and 

Titles  (186). 

10.  Validity  of  a  Franchise  (187). 

11.  Probate  and  Administration  (187.). 

12.  Bankruptcy  Matters   (187). 

13.  The   Jurisdictional  Amount    (187). 

14.  Review    of    Intermediate    Appeals 

(189). 
IB;  Federal  Review  of  State  or  Terri- 
torial Decisions  (190). 

D.  Dependent  on  the  Parties  (191). 
B.  Questions  Certifiable    (191). 

§  5.     Conrts    of    RevleTT    and    Their    Juris- 
diction (192). 
6.     Bringing  Up  the  Cause  (193). 
A.  General    Nature    and    Mode    of    Prac- 
tice (193). 


B.  Time   for   Instituting   and   Perfecting 

(193).      "Fast"  or  Accelerated  Pro- 
cedure  (195). 

C.  Aflldavlts  and  Oaths   (196). 

D.  Notice,  Citation,  Summons   (196). 

E.  Application  for  Leave  to  Appeal,  Pe- 

tition   in    Error,    Assignments,    and 
Statements  of  Appeal  (197). 

F.  Allocatur,    Order   for   Appeal,    Certifi- 

cate (198). 

G.  Bonds,    Security,    Payment    of    Costs; 

Necessity  (198). 
H.  Entry  Below   (200). 
§  7.     Transfer     of     Jurisdiction,     Saperce- 
deas,  and  Stay  (200). 

§  8.     Appearance,     Bntry,     and     Docketing 
Above  (204). 

§  0*     Perpetuation  of  Proceedings  and  Ev- 
idence  for  the  Reviewing  Court  (204), 

A.  The  Record  Proper  and  "What  It  Must 

Show  (204). 
2.  What  Is  Part  of  Record  Proper;   Ne- 
cessity of  Bill  of  Exceptions  or  Its 
Equivalent  (206). 

C.  The  Bill  of  Exceptions  (208). 

1.  Form  and  Requisites  (208). 

2.  Settlement,     Signing,     and     Filing 

(210). 

D.  The    Settled    Case    or     Statement    of 

Facts  (213). 

E.  Abstracts  (216). 

§  10.     Transmission     of     Proceedings     and 
E^vidence  to  Reviewing  Court   (217). 

A.  Form  and   Contents   of  Transcript  or 

Return   (217). 

B.  Certification        and        Authentication 

(218). 

C.  Transmission,     Filing,     and     Printing 

(218). 

D.  Amendment  and   Corrections.     In  the 

Reviewing  Court   (219). 

E.  Conclusiveness  of  Record,  and  Effect 

of  Conflict  Therein  (219). 
§  11.     Practice  and  Proceedings  in  Appel- 
late Court  Before  Hearing  (220), 

A.  Joint    and    Several    Appeals;    Consoli- 

dation; Severance  (220). 

B.  Original  and  Cross  Proceedings  (220). 

C.  Amendments  of  Parties  (221). 

D.  Calendars;      Trial      Dockets;      Terms 
(221). 

E.  Forming  Issues;  Pleading,  Assigning, 
and  Specifying  Error   (121). 

1.  In  General  (221). 

2.  Proper  Parties  to  Assign  Errors 
(222). 

3.  Cross  Errors   (223). 

4.  Specification  and  Averments  (223). 
Joining  in  Assignments  (226). 
Defects  or  Errors  In  Pleadings 
(226).  Rulings  on  Evidence 
(227).  Error  in  Directing  a 
Verdict  (228).  Motion  for  New 
Trial   (228). 

5.  Demurrers,  Pleas,  and  Replica- 
tions (229). 

P.  Briefs  and  Arguments   (229).  ' 

G.  Grounds     for    Dismissing,     Quashing, 

or  Striking  Out  Appeal   (232). 
H.  Raising  and  Waiver  of  Defects  in  Ap- 
pellate    Procedure;      Motions      and 
Pleas    (238). 
§  12.     Hearing   (240). 
§  13.      Review   (240). 

A.  Mode    of   Review;    Review   Proper    or 
Trial  De  Novo  (240). 

B.  Scope  in  General    (241). 
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C.  Restriction  to  Rulings  Below  (244). 

D.  Restriction  by  Character  of  Order  or 

Judgment;  Matters  Brought  Up 
with  Final  Judgment   (247). 

B.  Restriction  by  Contents  of  Record 
(250).  Jurisdiction  and  Venue 
(254).  Process  and  Pleading  (264). 
Motions  and  Affidavits  (255).  Pro- 
ceedings at  Trial  In  General  (256). 
Admission  or  Exclusion  of  Evi- 
dence (256).  Sufficiency  of  Evi- 
dence (258).  Instructions  (260). 
Verdict  or  Findings,  Judgment  and 
Execution  (261). 

F.  Rulings  Peculiar  to  Province  of  Trial 
Court  (264). 

1.  Discretionary  Rulings  in  General; 

Interlocutory     and     Provisional 
Orders   (264). 

2.  Questions  of  Fact   (271). 


G.  Rulings  and  Decisions   on  Intermedi- 
ate Appeals    (282). 
H.  Effect  of  Decision  on  Former  Review 
in  Same  Court   (284). 
§  14.     Provisional,  Ancillary,  and  Interloc- 
utory Relief  (286). 

§  15.    Decisions    and   Determination    (286). 

A.  Affirmance  or  Reversal  (286). 

B.  Transfers  and  Removals,  and  Certifi- 

cations or  Reservations   (291). 

C.  Remand  or  Final  Determination  (291). 

D.  Findings,  Conclusions  or  Opinions  on 

Which  Decision  Is  Predicated  (294). 
B.  Modifying  or  Relieving  From  Appel- 
late Decree  (295). 
F.  Mandate  and  Retrial   (295). 
§  16.     Rehearing  and  Relief  Thereon  (298). 
§  17.     Liability    on    Bonds    and    the    Like 
(299). 


§  1.  The  right  in  general.  A.  Constitution  and  statutes.^" — ^Appeal  is  a 
strict  statutory  right,'^  which  does  not  exist  unless  expressly  provided  for'^  and 
may,  after  being  given,  be  withdrawn  by  the  statute,  unless  in  so  doing  some  pro- 
vision of  the  organic  law  of  the  state  is  violated."' 

The  method  prescribed  by  the  legislature  is  exclusive  and  mandatory,"*  and 
neither  court  nor  judge  may  modify  it  except  as  authorized  by  the  statute."" 

The  right  to  an  appeal  is  not  a  "vested"  right,  and  therefore  a  statute  cutting 
off  the  right  will,  if  not  otherwise  provided,  retroact  on  pending  cases,"'  and  the 
legislature  has  power  to  give  to  an  appeal  by  one  party  the  efEect  of  vacating  the 
judgment  as  to  all  parties,  and  transferring  the  cause  for  trial  de  novo."' 

The  right  of  appeal  is  favored  by  the  courts."" 

(§  1)  B.  Waiver,  election,  transfer  or  extinguishment.'" — The  right  may  be 
waived,*"  but  taking  a  second  appeal  in  a  case  does  not  of  itself  constitute  an  aban- 
donment of  the  first  one." 


30.  See  1   Curr.   L.    86. 

31.  Coal  Belt  Blec.  R.  Co.  v.  Kays,  207 
111.  632,  69  N.  E.  920.  Appeal  from  probate  to 
supreme  judicial  court.  Bartlett  v.  Slater, 
183  Mass.  152,  66  N.  E.  631;  Appeal  of  Ab- 
bott, 97  Me.  278,  54  A.  755.  Jurisdiction  of 
appellate  term  over  appeals  from  orders. 
Cohen  v.  Ridgewood  Shirt  Co.,  84  N.  Y.  S. 
188;  Leavltt  v.  Katzoff,  86  N.  T.  S.  495.  See 
1   Curr.   L.    86,   n.    6. 

32.  State  V.  Bloomfleld  State  Bank  [Neb.] 
95  N.  W.  790.  Order  allowing  attorney's  fees 
in  condemnation  proceedings.  Detroit  &  T. 
Shore  Line  R.  Co.  v.  Hall  [Mich.]  94  N.  W. 
1066.  The  court  has  no  power  to  allow  an 
appeal  merely  because  otherwise  the  appel- 
lant Is  without  remedy.  Maxon  v.  Gates,  118 
Wis.  238,  95  N.  W.  92;  Fleshman  v.  Mc- 
Whorter  [W.  Va.]  46  S.  E.  116.  A  statute 
providing  that  the  decision  of  a  judge  on 
certain  questions  shall  be  "final"  merely 
means  that  It  shall  be  considered  a  final 
order  in  a  special  proceeding  and  does  not 
deprive  the  defeated  party  of  his  right  of 
appeal  granted  elsewhere  in  the  statutes 
[Consolidated  School  Laws;  Laws  1894,  pp. 
1280-1282,  c.  556,  tit.  15,  art.  1,  §1  4-7;  Code 
Civ.  Proo.  §  1357].  Anderson  v.  School  Dlst. 
No.  16,  89  App.  Div.  231,  85  N.  T.  S.  943. 
Where  an  order  of  a  court  assuming  to  act 
under  the  special  Jurisdiction  of  a  statute 
goes  beyoCTd  the  scope  of  the  court's  limited 
authority,  an  appeal  lies,  so  far  as  the  order 


Is  unauthorized,  though  the  statute  makes 
no  provision  for  an  appeal.  Appropriation 
of  water  lots  for  oyster  beds.  Travers  v. 
Dean  [Md.]  56  A.  388. 

33.  Evansville  &  T.  H.  R.  Co.  V.  Terre 
Haute,  161  Ind.  26,  S7  N.  E.  686.  See  1  Curr. 
L.    86,   n.    12. 

34.  Feathermann  v.  Granite  County,  28 
Mont.  462,  72  P.  972;  Cornell  v.  Matthews,  28 
Mont.  457,  72  P.  975;  Bartlett  v.  Slater,  183 
Mass.  152,  66  N.  B.  631;  Appeal  of  Abbott,  97 
Me.  278,  64  A.  756;  Hilts  v.  Hilts,  43  Or.  162, 
72   P.   697. 

35.  Home  Sav.  &  T.  Co.  v.  District  Court 
of  Polk  County.  121  Iowa,  1,  95  N.  W.  522. 
See  1  Curr.  L.   86,  n.   9. 

36.  Evansville  &  T.  H.  R.  Co  v.  Terre 
Haute,  161  Ind.  26,  67  N.  E.  686;  Cooley  v. 
Pennsylvania  R.  Co.,  40  Misc.  239,  81  N.  T. 
S.   692.     See  1  Curr.  L.  86,  n.  10. 

■37.     Matz  V.  Arick  [Conn.]  56  A.  630. 

38.  Drexel   v.    Reed    [Neb.]    95   N.  W.   873. 

39.  See   1   Curr.   L.   86. 

40.  Stipulation  for  filing  amended  com- 
plaint on  payment  of  costs  waives  right  to 
appeal  from  order  consolidating  actions. 
Rockefeller  v.  St.  Regis  Paper  Co.,  85  App. 
Div.  261,  83  N.  T.  S.  138.  Defendant  present 
in  court  and  not  objecting  to  discontinuance 
without  costs.  Krakower  v.  Tauber,  85  N.  T. 
S.  339. 

The  right  to  have  an  Intermediate  ruling 
reviewed   on   appeal   from   final  judgment  is 
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Obedience  to  an  order  waives  the  right  to  a  review;*^  but  the  intention  must 
be  clear,*^  as  where  the  judgment  is  voluntarily  paid/*  and  payment  accepted;*" 
but  obedience  to  a  writ  of  mandamus  does  not  waive  the  right  to  appeal/"  and 
payment  by  a  garnishee  without  protest  from  the  principal  defendant  will  not  waive 
the  principal's  right  to  appeal.*' 

Eecognition  of  the  validity  of  a  judgment  estops  the  party  from  asserting 
its  invalidity,**  and  acceptance  of  benefits  thereunder  has  a  like  effect  ;*°  but  ac- 
ceptance of  that  admitted  to  be  due  does  not  waive  an  appeal  involving  only  the 
right  to  a  further  recovery."" 

Enforcement  of  a  judgment  affirms  it,"^  but  a  stipulation  that  the  property 
in  controversy  shall  be  sold  and  the  proceeds  deposited  with  the  clerk  to  await 
determination  of  the  cause  is  not  effectual  as  a  release  of  errors  or  waiver  of  the 
right  of  appeal/^  and  enforcement  of  a  foreclosure  judgment  does  not  waive  the 
right  to  appeal."' 

Agreement  to  the  terms  of  a  judgment  waives  an  appeal,"*  and  a  judgment 
entered  on  stipulation  of  the  parties  is  not  appealable."" 

(§1)  G.  Pendency  of  a  former  appeal. ^'^ — An  appellant  may  voluntarily  dis- 
miss and  take  a  second  appeal  within  the  time  limited,"''  and  in  "Washington  the 
taking  of  a  second  appeal  within  the  time  allowed  is  permissible,  though  the  first 
is  not  dismissed,  the  dismissal  following  by  operation  of  law."'  Where  the  first 
appeal  taken  is  allowed  to  lapse  for  failure  to  file  bond  within  the  statutory  period, 
a  second  appeal  may  be  taken  within  the  statutory  period  and  properly  perfected."" 

Where  a  certificate  of  dissent  is  pending  in  the  supreme  court  of  Texas,  a 


not  waived  by  failure  to  appeal  from  such 
ruling,  though  it  was  separately  appea.lable. 
Des  Moines  Sav.  Bank  v.  Morgan  Jewelry  Co. 
riowa]  99  N.  W.  121;  Jones  v.  Chicago  &  N. 
W.  E  Co.,  36  Iowa,  68;  Parker  v.  Des  Moines 
U    Ass'n,    108    Iowa,    117,    78    N.    W.    826. 

The  filing  of  a  motion,  which  is  overruled, 
to  vacate  a  decree  and  dismiss  the  action  in 
which  It  is  rendered,  because  of  the  findings 
of  fact  in  the  same  action,  does  not  waive 
an  appeal  from  the  decree.  Anderson  v. 
Hendrickson  [Neb.]  95  N.  W.  844.  See  1 
Curr.  L.  86,  n.  14. 

41.  Drexel  v.  Reed  [Neb.]  95  N.  "W.  873. 

42.  Answering,  after  overruling  of  de- 
murrer and  motion  to  dismiss  bill  in  obedi- 
ence to  decree  ordering  answer  within  20 
days,  does  not  waive  the  right  to  appeal. 
Howison  V.  Balrd,  138  Ala.  129,  35  So.  62. 
See  1   Curr.   L.   86,   n.    24. 

43.  Signor  v.  Clark  [N.  D.]  99  N.  W.  68. 

44.  Payment  under  coercion  does  not 
waive.  Signor  v.  Clark  [N.  D.]  99  N.  W.  68. 
County  on  paying  costs  cannot  keep  case 
alive  by  stipulating  that  If  the  Judgment 
should  be  reversed  they  would  be  repaid. 
Waters   v.    Garvin,    67    Kan.    855,    73    P.    902. 

45.  Talbot  V.  Mason  [C.  C.  A.]  125  P.  101. 

46.  State  V.  Young,  66  S.  C.  115,  44  S.  E. 
586. 

47.  Bastlund  V.  Amstrong,  117  Wis.  394, 
94  N.  W.  301. 

48.  Fidelity  &  Deposit  Co.  v.  Kepley,  66 
Kan.   343,  71  P.   818. 

49.  Entry  by  plaintiff  in  ejectment  on 
that  portion  of  the  land  awarded  him  by  the 
judgment.  Raborn  v.  Woods  [Ind.  App.]  70 
N.  B.  399.  Creditor  of  an  estate  receiving 
his  claim  In  full  from  proceeds  of  sale  and 
asking  confirmation  of  It  cannot  appeal  from 
decree    establishing    title    In    decedent    and 


directing  sale.  Parsons  v.  Rutherford  [Miss.] 
36  So.  187.  A  landowner  in  condemnation 
proceedings  who  has  drawn  from  court,  the 
sum  awarded  him  and  deposited  there  by 
the  condemnor  cannot  appeal,  though  the 
statute  provides  that  an  appeal  In  such  case 
shall  not  be  suspensive.  Parks  v.  Dallas 
Terminal  R.  &  Union  Depot  Co.  [Tex.  Civ. 
App.]   78  S.  W.  533.     See  1  Curr.  L,.  86,  n.  35. 

60.  Hodges  v.  Smith  [Tex.  Civ.  App.]  79 
S.   W.    328. 

51.  Unless  It  Is  clear  that  a  new  trial 
ought  not  to  result  in  diminishing  the  recov- 
ery. Whetstone  v.  McQueen,  137  Ala.  301,  34 
So.  229.     See  1  Curr.  L.  87,  n.  29. 

53.  Ryan  v.  Donley  [Neb.]  96  N.  W.  49; 
id.,    96    N.    W.    234. 

53.  First  Nat.  Bank  v.  Wakefield,  138  Cal. 
561,   72  P.   151. 

64.  Bwlng  V.  Ewing,  161  Ind.  484,  69  N. 
B.  156.  Where,  on  direction  to  the  plalntlfl 
to  prepare  findings  and  judgment,  defend- 
ant reserved  exceptions  to  each  of  such  find- 
ings and  judgment  his  "O.  K."  on  findings  ' 
and  judgment  subsequently  served  on  him 
did  not  show  consent  thereto.  Humphries 
v.  Sorenson,  33  Wash.  563,  74  P.  690.  See  1 
Curr.   L.    87,   n.    40. 

65.  Corby  v.  Abbott,  28  Mont.  523,  73  P. 
120.  As  where  a  stipulation  waives  all  ob- 
jections to  the  evidence  and  authorizes  the 
justice  to  enter  any  judgment  he  sees  fit. 
Lipps  V.  Markowitz,  84  N.  T.  S.  172. 

56.  See  1  Curr.  L.   88. 

57.  Groendyke  v.  Musgrave  [Neb.]  99  N. 
W.  144. 

58.  King  V.  Branscheid,  32  Wash.  634,  73 
P.   668;   Noble  v.   Whitten    [Wash.]   76   P.   96. 

59.  King  V.  Branscheid,  32  Wash.  634,  73 
P.  668;  Succession  of  Weber,  110  La.  674,  34 
So.  731. 
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writ  of  error  will  not  be  allowed,  though  the  party  asking  it  filed  the  certificate 
and  asks  to  have  it  disregarded  in  case  the  writ  is  allowed.'" 

A  pro-forma  affirmance  on  appeal  bars  a  subsequent  writ  of  error,*^  and  where 
a  defendant  appellee,  whose  interest  was  identical  with  plaintiff's,  assigned  no 
cross  errors,  but  fully  argued  a  point  not  assigned  by  plaintiff  appellant,  he  could 
not,  on  an  adverse  decision,  bring  error  to  review  such  question.''^ 

An  appeal  from  the  district  to  the  superior  court  in  Connecticut,  for  trial 
de  novo,  vacates  the  Judgment  of  the  district  court,  and  a  concurrent  appeal  to 
the  court  of  errors  at  the  suit  of  the  other  party  will  not  lie.°' 

§  2.  The  remedy  for  oMaining  review.  A.  Appeal  or  error.^'^ — The  supreme 
court  of  the  United  States  has  no  jurisdiction  on  error  in  criminal  cases.®'  Fed- 
eral courts  review  decrees  by  appeal,  judgments  by  error,""  and  this  is  the  general 
rule;"'  but  errors  of  law  will  be  reviewed  only  on  petition  in  error  in  Nebraska, 
whether  the  cause  be  legal  or  equitable,  and  appeal  will  not  reach  such  matters."' 
Error  and  not  appeal  is  the  remedy  in  Colorado  of  one  who  has  recovered  judg- 
ment, but  is  dissatisfied  with  the  relief  granted,"'  but  in  Idaho,  any  party  aggrieved 
may  appeal.'"  Where  error  is  dismissed  for  failure  to  serve  certain  parties,  an 
application  to  have  the  case  considered  as  on  appeal  may  be  granted  on  terms.'^ 

In  Louisiana,  where  the  state  for  reasons  of  public  policy  desires  to  attack 
a  judgment  on  a  note  entered  on  waiver  of  citation  and  confession,  its  remedy  is 
by  action  of  nullity  and  injunction  and  not  by  suspensive  appeal.''' 

Error  will  not  review  a  judgment  not  final." 

The  remedy  for  reviewing  probate  decrees  is  discussed  in  the  note.'* 


60.     McCord  v.  Nabours  [Tex.]  78  S.  W.  223. 
Gl.     Schnabel    v.    Thomas    [Mo.    App.]     7.3 
S.  W.   917. 

62.  Suburban  E.  Co.  v.  Chicago,  204  111. 
306,   68  N.  B.  422. 

63.  Gen.  St.  1902,  §§  539,  788.  Lllley,  Swift 
&  Co.  V.  New  York,  etc.,  R.  Co.  [Conn.]  57 
A.    109. 

64.  See  1  Curr.  L.  88. 

65.  Contempt.  O'Neal  v.  U.  S.,  190  U.  S. 
36,    23   S.    Ct.    776. 

06.  Petition  to  set  aside  order  for  sale  of 
property  of  insolvent  bank  by  receiver  under 
national  banking  act  is  equitable.  Files  v. 
Brown  [C.  C.  A.]  124  F.  133.  Mandamus  to 
compel  levy  of  tax  is  legal,  not  equitable, 
and  appeal  does  not  lie.  Carter  County  v. 
Schmalstig  [C.  C.  A].  127  F.  126.  Proceed- 
ing to  condemn  land  for  public  purpose  is 
legal.  Village  of  Mackinaw  City  v.  U.  S. 
[C.  C.  A.]  120  P.  252.  Proceeding  against 
municipal  officers  for  violating  an  injunction 
restraining  them  from  taxing  assets  of  a 
bank  is  legal.  Board  of  Councllmen  of  City 
of  Frankfort  v.  Deposit  Bank  of  Frankfort 
[C.  C.  A.]  127  F.  812.    See  1  Curr.  L,.  88,  n.  56. 

67.  State  v.  Bloomfield  State  Bank  [Neb.] 
95  N.  W.  790;  Trabue  v.  Williams  [Fla.]  35 
So.  872.  Appeal  will  not  lie  from  the  de- 
cision of  a  single  justice  in  Massachusetts 
dismissing  a  petition  for  certiorari.  Inhab- 
itants of  Brockton  v.  Plymouth  County 
Com'rs,  183  Mass.  42,  66  N.  B.  427.  Orders 
and  judgments  in  contempt  proceedings  are 
reviewable  by  error  only.  Thompson  v. 
Nelson  [Neb.]  96  N.  W.  194.  See  1  Curr.  L. 
88.  n.  57. 

68.  Danforet  v.  Fowler  [Neb.]  94  N.  W. 
637;  Pettibone  v.  Yeiser  [Neb.]  96  N.  W.  193; 
John  Stewart  &  Co.  v.  Allen  [Neb.]  96  N.  W. 
528.     Rulings   of   the  trial   court   on   the   ad- 


missibility of  evidence  can  only  be  reviewed 
in  Nebraska,  by  petition  in  error,  not  on 
appeal.  Guthrie  v.  Guthrie  [Neb.]  93  N.  W. 
1131;  Smith  v.  Oster  [Neb.]  95  N.  "W.  335.  See 
1   Curr.  L.   88,   n.   52. 

69.  Sess.  Laws  1899,  p.  172,  §  1.  Defend- 
ant claiming  lien  prior  to  mortgage  fore- 
clo.'^ed,  awarded  lien  subsequent.  Lockhaven 
Trust  &  Safe  Deposit  Co.  v.  U.  S.  Mortg.  & 
T.  Co.  rColo.  App.]  73  P.  409.  See  1  Curr.'  L. 
88,   n.   63,   64. 

70.  Rev.  St.  1887,  §  4802.  Phillips  v.  Sal- 
mon River  Min.  &  D.  Co.   [Idaho]   72  P.  886. 

71.  Jones  v.  Danforth  [Neb.]  98  N.  W.  668. 

72.  Kiernan  v.  Jackson,  111  La.  645,  35 
So.   798. 

73.  Judgment  for  costs  for  defendant  after 
verdict  in  his  favor.  Hall  v.  Patterson  [Fla.] 
33  So.  982.     See  1  Curr.  D.  89,  n.  72. 

74.  A  probate  decree  In  Massachusetts  is 
reviewable  on  probate  appeal  though  the  pe- 
tition was  equitable  for  the  construction  of 
a  will.  Bartlett  v.  Slater,  183  Mass.  152,  66 
N.  E.  631.  Appeal  and  not  error  is  the  rem- 
edy to  review  a  judgment  of  the  circuit 
court  of  Florida  on  appeal  from  the  county 
court,  in  a  probate  matter,  the  proceedings 
being  equitable.  Finch  v.  Eonar  [Fla.)  35 
So.  189.  Proceedings  of  the  probate  court 
are  reviewable  by  error  as  well  as  by  ap- 
peal. Under  guardian  act.  McCallum  v. 
Chicago  Title  &  T.  Co.,  203  111.  142,  67  N.  E. 
823.  Allowance  of  claim  against  decedent's 
estate  (Herman  v.  Beck  [Neb.]  94  N.  W.  512), 
but  judgments  of  the  district  court  rendered 
on  appeal  from  the  probate  court  are  review- 
able in  Nebraska  only  by  petition  in  error 
(Boales  v.  Ferguson  [Neb.]  96  N.  W.  337). 
Appeal  will  not  lie  to  review  the  Judgment 
of  the  county   court  on  appeal  from   an   in- 
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In  New  York,  the  report  of  a  referee  appointed  under  an  order  entered  on  a 
remittitur  from  the  court  of  appeals,  to  assess  damages  to  which  that  court  by 
its  final  judgment  held  the  plaintiff  was  entitled,  can  be  reviewed  only  in  com- 
pliance with  the  rule  and  not  on  a  case  and  exceptions;"  but  the  report  of  a  ref- 
eree appointed  in  proceedings  for  the  dissolution  of  a  corporation,  not  only  to 
take  proof  and  report  with  his  opinion  as  to  claims  for  costs,  expenses  and  counsel 
fees,  but  to  admit  and  reject  creditor's  claims,  can  only  be  reviewed  on  excep- 
tions.'" 

(§  2)  B.  Certificate  or  reservation.'''' — The  statute  providing  for  certifying 
tax  eases  to  the  supreme  court  for  review,  in  Minnesota,  has  been  repealed,  and 
such  eases  may  now  be  reviewed  by  appeal.'' 

(§  2)  C.  Ordinary  or  extraordinary  and  special  modes  of  review.''" — Statu- 
tory remedies,  as  appeal  or  error,  must,  if  adequate  or  applicable,  be  resorted  to, 
and  not  writ  of  review,'"  certiorari,'^  prohibition,'^  mandamus,'*  injunction"  or 


terlooutory  probate  order.     In  re  James'  Es- 
tate   [Neb.]    97   N.    W.    22. 

75.  Gen.  Practice  rule  30.  Bates  v.  Hol- 
brook,    41    Misc.    129,    83    N.    Y.    S.    929. 

76.  People  V.  American  L.  &  T.  Co.,  87 
App.  Div.  139,  84  N.  T.  S.  114. 

77.  See  1     Curr.     L.     89. 

78.  Gen.  St.  1894,  §  1598;  Laws  1902,  p.  1, 
c.  2.  State  v.  Lookhart,  89  Minn.  121,  94 
N.  W.  168;  State  v.  Griffith  [Minn.]  98  N.  W. 
1023. 

79.  See  1  Curr.  L..  89. 

80.  Petition  to  re-probate  will  will  not  lie; 
appeal  being  the  remedy.  Murray  v.  Lynch, 
64  N.  J.  Eq.  290,  51  A.  713,  54  A.  1124.  Order 
vacating  judgment  not  so  reviewable  In  ab- 
sence of  special  circumstances  rendering  ap- 
peal ineffective.  State  v.  Superior  Court  of 
King  County  [Wash.]  75  P.  809.  A  writ 
of  review  will  be  granted  to  review  an  order 
of  the  court  below  fixing  the  bond  on  appeal 
from  .an  order  quashing  an  execution  at  a 
mere  fraction  of  the  judgment.  State  v.  Su- 
perior Court  of  Pierce  County,  32  Wash.  693, 
73  P.  779.  The  court,  however,  will  not  con- 
sider whether  the  judgment  on  which  the 
execution  Issued  was  void,  as  that  question 
Is  involved  in  the  appeal  from  the  order 
quashing  the  execution.  Id.  See  1  Curr. 
L.   89,   n.   81. 

81.  State  V.  Thompson,  111  La.  315,  35  So. 
582.  Certiorari  will  not  lie  from  order  dis- 
missing contest  over  proved  will  [Code  Civ. 
Proo.  §§  963,  1068].  Mahoney  V.  Superior 
Court,  140  Cal.  513,  74  P.  13.  Appeal,  not 
certiorari,  is  the  proper  remedy  for  review 
of  a  probate  order  regarding  the  sale  of 
land  [Gen.  St.  1894,  §  4665].  In  re  Wilson's 
Estate  [Minn.]  97  N.  W.  647.  Certiorari  does 
not  bring  up  a  cause  for  review  on  its  merits 
and  when  used  to  test  the  validity  of  a 
judicial  act  raises  only  the  question  of  juris- 
diction. Longstaft  V.  State  [Wis.]  97  N.  W. 
900.  Certiorari  cannot  be  used  where  right 
to  appeal  has  been  lost  by  laches  or  an  ap- 
peal has  been  decided  adversely  to  appel- 
lant. Valentine  v.  Police  Court,  141  Cal.  615, 
75  P.  336.  Certiorari  not  proper  to  review 
intermediate  order  reviewable  with  final 
judgment;  substitution  of  claimant  in  claim 
and  delivery.  State  v.  District  Court,  28 
Mont.  445,  72  P.  867.  Code  Civ.  Proe.  §  2214 
precludes  certiorari  in  condemnation  of  right 
of  way  for  ditch.  State  v.  District  Court  of 
■Pifth  ".Judicial    District    [Mont.]     74    P.    200. 


An  order  restraining  party  from  entering 
or  conducting  business  In  a  building  which 
the  court  finds  to  be  In  possession  of  a  re- 
ceiver, such  possession  being  disputed  by 
respondent,  is  appealable.  State  v.  Superior 
Court  of  King  County,  30  Wash.  177,  70  P. 
256.  Certiorari  and  prohibition  are  not  prop- 
er to  review  action  of  district  court  in  fol- 
lowing mandate  of  court  of  appeals.  State 
V.  Poster,  111  La.  241,  35  So.  536.  Owners 
of  land  on  and  over  which  a  road  Is  estab- 
lished are  entitled  to  appeal  from  the  final 
order  of  the  commissioners  laying  out  the 
road,  and  no  reason  being  shown  why  ap- 
peal was  not  taken  and  the  commissioners 
having  jurisdiction,  certiorari  will  not  lie. 
Hegenbaumer  v.  Heckenkamp,  202  111.  621,  67 
N.  E.  389.  The  appeal  provided  by  the  New 
Jersey  act  to  regulate  elections  is  a  substi- 
tute for  the  writ  of  certiorari  provided  by 
the  same  act,  and  the  supreme  corut  has  Juris- 
diction of  such,  an  appeal  though  the  dis- 
trict court  had  not  [P.  L.  1896,  p.  310,  et 
seq.  §§  159,  175].  Darling  v.  Murphy  [N.  J. 
Law]    57    A.    263. 

82.  In  re  Gates,  117  Wis.  445,  94  N.  W. 
292;  State  v.  Foster,  111  La.  241,  35  So.  53i3; 
Sanford  v.  District  Court  of  Pima  County 
[Ariz.]  71  P.  906;  State  v.  Thompson,  111  La. 
315,  35  So.  582;  Knight  v.  Zahnhiser,  53  W.  Va. 
370,  44  S.  B.  778.  Cannot  be  used  as  writ 
of  review  by  restraining  Issue  of  bench  war- 
rant after  conviction  of  crime.  Valentine  v. 
Police  Court,  141  Cal.  615.  75  P.  336.  Prohi- 
bition will  not  lie  to  restrain  a  court  from 
proceeding  with  a  case  after  overruling  a 
motion  to  dismiss  for  want  of  jurisdiction. 
State  v.  Superior  Court  of  Kitsap  County, 
31  Wash.  410,  71  P.  1100.  Prohibition  will  lie 
to  prevent  punishment  for  contempt  where 
no  remedy  by  appeal  exists.  State  v.  Su- 
perior Court  of  Spokane  County,  31  Wash. 
481,  71  P.  1095.  Judgment  on  findings  not 
restrained  for  mere  error  reviewable  on  ap- 
peal. State  V.  Superior  Court  of  King  Coun- 
ty, 32  Wash.  498,  73  P.  479.  Prohibition  lies 
to  prevent  the  exercise  by  an  Inferior  court 
of  a  Jurisdiction  with  which  it  has  not  been 
vested  by  law;  not  to  correct  errors  In  prac- 
tice or  proceedings.  State  v.  Ausherman 
[Wye]    72  P.    200.      See   1   Curr.   L.    89,   n.    83. 

83.  Steel  v.  Clinton  Circuit  Judge  [Mich  ] 
95  N.  W.  993.  Rev.  Pol.  Code,  §  850,  does  not 
provide  a  remedy  by  appeal  from  a  refusnl 
of   the   county   board   to   consider   a   petition. 
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habeas  corpus/'  though  the  latter  is  proper  where  the  court  below  totally  lacks 
jurisdiction.'' 

Certiorari  is  the  proper  remedy  where  the  ruling  of  a  justice  complained  of 
involves  only  a  question  of  law/'  and  lies  to  review  a  proceeding  adjudging  a  party 
guilty  of  a  criminal  contempt/"  and  to  review  a  decree  of  the  circuit  court  of  ap- 
peals revising  proceedings  of  an  inferior  court  of  bankruptcy,  ander  section  24b  of 
the  bankrutcy  law/"  but  since  the  circuit  court  of  appeals  has  power  to  issue  the' 
writ  of  certiorari  only  in  aid  of  its  appellate  jurisdiction,  it  cannot  by  that  writ 
review  an  unappealable  order.°^ 

Mandamus  is  proper  to  require  the  commissioner  of  patents  to  compel  a  primary 
examiner  to  forward  an  appeal  from  his  decision  to  the  board /^  but  cannot  be 
used  to  perform  the  office  of  an  appeal  or  writ  of  error,  and  does  not  lie  to  review 
a  final  judgment  or  decree  sustaining  a  plea  to  the  jurisdiction,  even  where  no 
appeal  or  writ  of  error  is  given  by  law."' 

A  motion  to  stay  proceedings  will  not  be  granted  where  its  only  effect  would 
be  to  allow  a  party  to  again  present  a  claim  that  has  been  denied,  and  he  has 
an  adequate  remedy  for  any  injustice  that  has  been  done  him  by  appeal,®*  and 
execution  will  not  be  stayed  as  to  a  particular  class  of  property  after  expiration 
of  the  term  at  which  the  judgment  was  rendered,  where  the  limitation  of  the  judg- 
ment was  considered  at  the  trial,  and  decided  adversely  to  defendant."^ 

In  Wisconsin  a  motion  made  in  the  ordinary  way  is  the  proper  proceeding  to 
bring  up  to  circuit  court  for  review  an  order  of  a  court  commissioner  discharging 
a  prisoner  on  habeas  corpus."'  Orders  to  sell  property  claimed  as  exempt,"'  and 
orders  distributing  the  proceeds  of  sales  of  real  estate  by  trustees,"'  are  reviewable 
only  by  petition  to  revise  under  section  24b  of  the  bankruptcy  act;  but  an  order 
dismissing  an  application  for  a  discharge  is  reviewable  by  appeal  under  section  25a 
and-not  by  petition."" 

§  3.  The  parties.  A.  Persons  entitled  to  take  up  the  cause} — ^IvTo  person 
can  obtain  a  review  unless  he  has  a  legal  interest  which  is  affected,^  and  in  Vir- 


State  V.  Menzie  [S.  D.]  97  N.  W.  745.  Fail- 
ure of  trial  court  to  follow  mandate  of  ap- 
peal court  Is  to  be  corrected  by  appeal  or 
error.  People  v.  District  Court  of  Arapahoe 
County   [Colo.]   75  P.   390. 

85.  Stone  v.  Little  Yellow  Drainage  Dlst., 
118  Wis.  388,  95  N.  W.  405.  Judgment  against 
garnishee  if  erroneous  can  be  corrected  on 
appeal.  Bldemlller  v.  Elder,  32  "Wash.  605, 
73  P.  687. 

86.  In  re  Reiner,  122  F.  109;  Bx  parte 
Haggerty,  124  F.  441;  Ex  parte  O'Neal,  125 
F.  967;  In  re  Strauss  [G.  C.  A.]  126  F.  327. 
Whether  Information  is  sufBcient  cannot  be 
reviewed  on  habeas  corpus.  Ex  parte  Staoey 
[Or.]    75   P.    1060. 

ST.  Ex  parte  Stone  [Tex.  Or.  App.]  72  S. 
W  1000.  Appeal  or  error  will  not  lie  to 
review  an  order  imposing  punishment  for 
violating  an  injunction,  habeas  corpus  being 
the  remedy  if  the  court  acted  without  juris- 
diction. Remedial  orders  affecting  property 
rights  are  appealable.  Florida  Cent.  &  P. 
R    Co    V.  Williams    [Fla.]    33   So.   991. 

88.  Caudell  v.  Southern  R.  Co.,  119  Ga. 
21   45  S.  E.  712. 

89.  In  re  Teitelbaum,  84  App.  Dlv.  351,  82 
N    T.    S.    887. 

90.  Holden  v.    Stratton,   191  U.   S.   115,    24 

S    Ct    45 

91.  U.   S.   V.   Circuit   Court   [C.   C.  A.]    126 

F.    169, 


92.  U.  S.  V.  Allen,  192  U.  S.  543,  24  S.  Ct. 
416;  In  re  Frasch,  192  TJ.  S.  566,  24  S.  Ct. 
424.  No  appeal  lies  to  the  court  of  appeals 
of  the  District  of  Columbia  from  an  order 
of  the  commissioner  of  patents  denying  an 
appeal  from  the  primary  examiner  to  the 
board  of  examiners,  mandamus  to  the  com- 
missioner being  tlie  proper  remedy.  Ex 
parte   Frasch,   192   IT.   S.    666,    24   S.    Ct.    424. 

93.  Mandamus  to  court  of  appeals  to  re- 
instate appeal   dismissed   for  want  of  Juris- 
diction,  denied.     In  re  Key,   189  U.  S.   84,   23  > 
S.  Ct.  624,  47  Law.  Ed.  720. 

94.  Farmer's  L.  &  T.  Co.  v.  Hoffman 
House,    86    App.    Div.    617,    83    N.    Y.    S.    364. 

95.  Foreign  attachment  on  foreign  note, 
where  limitation  of  liability  to  a  certain 
class  of  property  only  is  claimed,  but  a  gen- 
eral Judgment  Is  rendered,  the  only  remedy 
is  by  appeal.  Lewis  v.  Linton,  204  Pa.  234, 
53   A.    999. 

96.  LongstafC  v.  State  [Wis.]  97  N.  W. 
900. 

97.  Ingram  v.  Wilson  [C.  C.  A.]  125  F. 
913. 

98.  In  re  Groetzlnger  &  Sons  [C.  C.  A.] 
127   F.    124. 

99.  In    re   Kuffler    [C.   C.   A.]    127    F.    125. 

1.  See  1  Curr.  L.   91. 

2.  Appeal  of  Abbott,  97  Me.  278,  64  A. 
755.      Parties    and    privies    only.      Large    & 
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ginia,  none  but  parties  can  appeal  in  chancery  eases.'  The  right  of  one  party 
to  appeal  does  not  universally  confer  it  on  his  adversary/  it  being  necessary  that 
the  appellant  have  an  appealable  interest  in  the  subject-matter  of  the  suit,"  and 
that  that  interest  be  affected  adversely  by  the  judgment  complained  of.°  A  de- 
fendant over  whom  the  court  acquired  no  jurisdiction  is  not  aggrieved  by  an  or- 
der granting  an  injunction  against  him/  and  a  party  generally  cannot  appeal 
from  a  judgment  or  order  which  affects  others  only  and  not  himself.* 

One  who  has  been  denied  leave  to  intervene  cannot  appeal  the  main  ease,' 
but  a  party  entitled  to  intervene  and  appeal  need  not  apply  for  intervention  be- 
fore appealing/"  and  an  intervener  may  appeal  from  a  decree  awarding  certain 
costs  against  himself  if  the  decree  is  otherwise  appealable.^^  Parties  entitled  to 
an  amendment  substituting  them  as  plaintiffs  in  a  pending  case  are  entitled  to 
be  heard  on  appeal  from  the  judgment  dismissing  the  complaint  therein,  after 
overruling  their  motion.^^    A  motion  to  intervene  cannot  be  granted  after  appeal.^' 

The  surety  in  an  execution  can  appeal  from  a  judgment  discharging  property 
levied  on  from  the  lien  of  the  execution.^* 

Any  person  interested  and  aggrieved  may  appeal  from  a  proceeding  not  inter 
partes,  especially  in  probate  and  administration  orders,^^  but  executors  and  adminis- 
trators can  appeal  from  probate  decrees  only  when  agrieved.^*     Devisees,^^  and  ex- 


Amsden    Co.    v.    Samuel   Nott    &    Son    tNeb.] 
95  N.  W.   484.     See  1  Curr.  L.   91,  n.   8. 

3.  Code  1887,  §  3454.  Southern  R.  Co.  V. 
Glenn's  Adm'r  [Va.]   46  S.  B.  776. 

4.  State  V.  Sanders,  111  La.  188,  35  So. 
509. 

5.  Where  a  litigant  has  no  Interest  In 
the  subject-matter  of  the  suit  itself,  his 
liability  for  costs  will  not  give  him  the 
right  to  appeal.  State  v.  Sanders,  111  La. 
188,  35  So.  509.  Husband  having  by  ante- 
nuptial agreement  no  interest  in  wife's  es- 
tate cannot  appeal  from  allowance  of  claims 
against  it.  'Williams  v.  Cleaveland  [Conn.] 
56  A.  850.  Father  cannot  appeal  from  order 
affecting  estate  to  which  son  Is  heir.  Id. 
A  mortgagee  of  the  land  taken  may  appeal 
in  condemnation  proceedings.  Omaha  Bridge 
&  Terminal  R.  Co.  v.  Reed  [Neb.]  96  N.  W. 
276.  The  principal  defendant  may  appeal 
from  a  judgment  against  a  garnishee.  Bast- 
lund  V.  Armstrong,  117  Wis.  394,  94  N.  W. 
301. 

6.  Defendants  as  to  whom  the  case  was 
dismissed  cannot  review  Judgment  for  plain- 
tiff against  other  defendants.  Cornish  & 
Co.  V.  West,  89  Minn.  360,  94  N.  W.  1082. 
A  party  is  not  "aggrieved"  by  an  order 
denying  him  permission  to  amend  an  appeal 
bond  not  needing  amendment.  Ellis  v.  Bar- 
ron County  [Wis.]  98  N.  W.  232.  A  creditor 
of  an  insolvent  corporation  in  the  hands 
of  a  receiver  may  appeal,  without  permis- 
sion, from  a  decree  retaining  certain  prop- 
erty within  the  lien  of  a  mortgage  and  with- 
drawing it  from  the  general  assets  of  the 
company.  Cook  v.  Anderson  Food  Co.  [N. 
J.  Eg.]   55  A.  1042. 

,  7.  MacGinniss  v.  Boston  &  M.  Consol. 
Copper.  &  Silver  Min.  Co.  [Mont.]  75  P.  89. 
8.  Defendant  has  no  standing  to  appeal 
from  an  order  denying  the  motion  of  one 
not  a  party  to  the  action.  Spear  v.  Murphy, 
85  N.  Y.  S.  813.  Plaintiff  in  an  action  to  fore- 
close a  land  contract  has  no  standing  to 
appeal  from  an  order  subrogating  an  execu- 
tion purchaser  to  plaintiff's  rights  on  paying 


the  amount  of  his  judgment.  Larson  v.  Olse- 
fos,  118  Wis.  368,  95  N.  W.  399.  The  prose- 
cutor of  a  criminal  charge  has  no  standing 
to  appeal  from  an  order  remitting  the  for- 
feiture of  bail  entered  to  secure  the  appear- 
ance of  the  prisoner.  Com.  v.  Real  Estate 
Title  Ins.  &  T.  Co.,  22  Pa.  Super.  Ct.  235. 
An  insolvent  has  no  standing  to  appeal  from 
the  discharge  of  an  order  to  show  cause 
why  a  receiver  for  his  property  should  not 
be  appointed.  In  re  Good's  Insolvency,  21 
Pa.  Super.  Ct.  625. 

9.  State  V.  Bloomfleld  State  Bank  [Neb.] 
95  N.  W.  791.     See  1  Curr.  L.  91,  n.  9. 

10.  In  re  Sullivan,  84  App.  Div.  51,  82 
N.    T.    S.    32. 

11.  In  re  Michigan  Cent.  R.  Co.  [C.  C.  A.] 
124  F.   727. 

12.  Pugmire  v.  Diamond  Coal  &  Coke  Co., 
26   Utah,    115,    72    P.    385. 

13.  Hight  v.  Batley,  32  Wash.  165,  72  P. 
1034. 

14.  Hanna  v.  Charleston  Nat.  Bank  [W. 
Va.]    46    S.    B.    920. 

15.  Succession  of  Bothick,  110  La.  109,  34 
So.  163.  Son  and  sole  heir  of  deceased  person 
may  appeal  from  order  allowing  claims 
against  estate.  Williams  v.  Cleaveland 
[Conn.]  56  A.  850.  An  executor  has  such  In- 
terest as  to  entitle  him  to  appeal  as  to  the 
probating  of  the  will  [Probate  Code,  §  345, 
"Any  party  aggrieved  may  appeal,"  etc.]. 
Halde  v.  Schultz  [S.  D.]  97  N.  W.  369.  An 
administrator  may  appeal  as  to  any  order 
In  the  settlement  of  the  estate  [Rev.  St.  1898, 
§  4031].  McKenney  v.  Minahan,  119  Wis. 
651,  97  N.  W.  489.  City  to  whom  tax  is  due 
is  interested  in  an  estate.  In  re  Sullivan, 
84  App.  Div.  51,  82  N.  T.  S.  32.  See  1  Curr. 
L.  91,  n.  13. 

16.  An  executor  is  not  interested  in  the 
distribution  of  the  estate,  it  making  no  differ- 
ence in  the  amount  of  his  commissions. 
Lamar  v.  Lamar,  118  Ga.  684,  45  S.  B.  498. 
An  executor  pending  appeal  from  annul- 
ment of  the  will  has  a  substantial  right  to 
appeal  from  an  order  of  distribution.     State 
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eeutors  are  aggrieved  by  an  order  setting  aside  property  as  homestead  for  use  of 
widow  pending  administration.^* 

A  taxpayer  or  citizen  who  shows  no  special  injury  cannot  appeal  in  highway 
proceedings.^'  Election  officers  are  concluded  by  the  decision,  on  mandamus,  to 
compel  them  to  reconvene  and  count  a  rejected  ballot,  and  cannot  appeal  there- 
from.-" The  city  is  entitled  to  appeal  in  Illinois  in  special  assessment  cases,  though 
the  local  improvement  act  does  not  so  provide."  If  in  default  a  party  cannot  ap- 
.  peal,"^  unless  expressly  authorized  by  statute,""  though  if  fundamentally  wrong 
a  judgment  may  be  reversed  despite  defendant's  default,"*  and  in  New  York  pro- 
vision is  expressly  made  for  appeals  by  defendants  on  the  ground  of  nonservice 
of  process.-''  Nonresident  defendants  who  appeared  solely  for  the  purpose  of  at- 
tacking the  jurisdiction  have  no  standing  to  appeal  from  the  judgment,"'  and 
where  the  defendant  filed  no  pleading  below  except  a  motion  to  strike  the  petition 
from  the  files,  and  it  stated  a  cause  of  action,  there  is  no  issue  for  review."'  Error 
will  lie  from  an  order  allowing  a  claim  against  a  decedent's  estate,  though  no  an- 
swer or  objections  were  filed  against  the  claim,  and  the  order  was  made  in  the 
absence  of  the  administrator."'  One  who  appears,  files  an  answer  and  participates 
in  the  trial  by  cross-examining  witnesses,  may  appeal,  though  he  introduced  no 
evidence."'  On  appeal  by  plaintiff  from  a  judgment  sustaining  a  demurrer  for 
want  of  facts  filed  by  one  defendant,  a  co-defendant  constructively  served,  and 
not  previously  appearing,  can  prosecute  a  cross-appeal  from  the  default  judgment 
against  him."°  A  third  person  who  by  reason  of  laches  is  not  entitled  to  have  a 
judgment  vacated  may  be  admitted  to  prosecute  a  pending  appeal  therefrom.'^ 

A  party  in  contempt  will  not  be  heard.'" 

A  foreign  corporation  defendant  may  maintain  appeal  or  error,  though  it  has 
not  complied  with  the  statute  necessary  to  entitle  it  to  maintain  suits  in  the  courts 
of  a  state."' 

(§  3)     B.  Necessary  or  proper  parties  to  be  joined  or  brought  m."* — All  par- 


V.  Superior  Court  of  King  County,  28  Wash. 
677,  69  P.  375.  Where  all  the  benenoiaries 
under  a  will  and  the  executors  have  submit- 
ted a  question  in  controversy  to  the  appel- 
late division,  the  executors  alone  have  no 
such  direct  Interest  as  will  entitle  them  to 
appeal  to  the  court  ot  appeals.  Isham  v.  New 
York  Ass'n  for  Improving  Condition  of  Poor, 
177  N.  T.  218,  69  N.  B.  367.  An  administrator 
can  appeal  from  an  order  of  the  county  court 
dismissing  his  petition  for  license  to  sell  real 
estate  to  pay  a  claim  he  has  allowed.  In  re 
Smith's  Estate.  43  Or.  595,  75  P.  133. 

17.  The  order  has  the  effect  to  vest  title 
In  heirs  subject  to  the  order,  thus  removing 
it  from  the  operation  of  the  will.  In  re 
Levy's  Estate,  141  Cal.  646,  75  P.  301. 

18.  In  re  Levy's  Estate,  141  Cal.  646,  75 
P.   301. 

19.  Bennett  v.   Tuftonborough   [N.  H.]   B4 

A.    700. 

30.  People  v.  Unger,  85  App.  Div.  251,  83 
N.   T.    S.    84. 

21.  Kurd's  Rev.  St.  1901,  p.  399,  S§  95,  96, 
and  p.  527,  §  213.  City  of  Chicago  v.  Hulburt, 
205  111.  372,  68  N.  B.  786;  City  of  Chicago  v. 
Singer,  202  111.  75,  66  N.  E.  874. 

22.  Forgotson  v.  Becker,  39  Misc.  813,  81 
NTS.  321;  McLean  v.  Territory  [Ariz.]  71 
P    926.     See  1  Curr.  L.  92,  n.  34. 

23.  Laws  1902,  p.  1486,  c.  580.  Long 
Branch  Pier  Co.  v.  Crossley,  40  Misc.  249,  81 
N.  T.  S.  905.     Code  Civ.  Proc.  §  3064.     Fischer 


v.  Brooklyn  Heights  R.  Co.,  84  N.  T.  S.  254. 

24.  It  had  been  opened  and  then  rein- 
stated after  further  default.  Wolfe  v.  Mur- 
ray, 96  Md.  727,  54  A.  876.  See  1  Curr.  L. 
92,  n.  35. 

25.  Code  Civ.  Proc.  §§  3046,  3057.  The  affi- 
davits for  reversal  should  be  served  with 
the  notice  of  argument.  Austen  v.  Colum- 
bia Lubricants  Co.,  85  N.  Y.  S.  362.  Munici- 
pal court  act,  §  311,  Laws  1902,  p.  1578,  o. 
580.  Where  allegations  of  affidavits  are 
not  disputed  they  must  be  taken  as  true. 
Lazarus  v.  Boynton,  86  N.  Y.  S.  104.  Com- 
pare Brown  V.  Bouse,   86  N.  Y.  S.    240. 

20.  Fowler  v.  Jenks,  90  Minn.  74,  96  N. 
W.    914. 

27.  Leaman  v.  Atkinson  [Neb.]  96  N.  W. 
149. 

28.  Herman  v.   Beck  [Neb.]   94  N.  W.  512. 

29.  Creighton  v.  Chicago,  R.  I.  &  P.  R. 
Co.   [Neb.]   94  N.  W  527. 

30.  Notwithstanding  the  remedy  by  mo- 
tion for  new  trial  provided  for  such  cases 
by  Sand.  &  H.  Dig.  §  5882.  Beidler  v.  Beidler, 
71  Ark.   318,   74  S.  W.  13. 

31.  Koehler  &  Co.  v.  Brady,  82  App.  Div. 
279,   81  N.  Y.  S.   695. 

32.  Party  escaping  beyond  Jurisdiction  in 
violation  of  ne  exeat  and  Injunction.  Bronk 
V.  Bronk  [Fla.]  35  So.  870. 

33.  Swift  &  Co.  V.  Platte  [Kan.]  72  P. 
271. 

34.  See  1  Curr.  L.  92. 
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ties  who  may  be  affected  by  a  reversal  should  be  brought  in  in  order  to  give  juris- 
diction."" All  joint  defendants  must  be  brought  in,  or  else  a  severance  of  inter- 
est in  the  judgment  must  appear  on  the  record/"  and  where  the  judgment  rejects  a 
moneyed  demand  against  several  defendants  in  solido,  all  defendants  are  neces- 
sary parties,  and  failure  to  cite  one  of  them  is  fatal.'^  Appellant,  however,  is  not 
required  to  look  beyond  the  record  and  cite  persons  not  parties  to  the  judgment  ap- 
pealed from*"'  nor  is  it  necessary  to  join  parties  whose  interests  will  not  be  affect- 
ed,"' and  a  defendant  not  served  and  not  appearing  below  need  not  be  made  a 
party.*"  Co-parties  declining  to  join  may  be  made  defendants  in  error,*^  and  an 
appeal  may  be  by  one  of  several  co-parties  in  behalf  of  others;  but  in  such  case, 
rights  of  co-appellants  wholly  unconnected  from  those  of  appellant  will  not  be  re- 
viewable.*- 

An  appeal  by  a  mortgagee  in  condemnation  proceedings  is  not  effectual  as 
to  the  owner  against  whom  no  summons  has  been  issued;  the  condemnation  plain- 
tiff may,  however,  bring  him  in  if  necessary  to  the  protection  of  its  rights.*" 

On  appeal  in  mandamus  against  a  board  of  county  commissioners,  the  new 
iucumbents  of  the  office  are  not  necessarily  served  and  made  parties.** 

A  sentence  for  contempt  of  court  will  not  be  reviewed  in  a  proceeding  to 
which  the  state  is  not  a  party.*" 

An  appeal  by  an  infant  should  be  taken  by  his  guardian  ad  litem.*' 

The  admiaistrator  alone  may  prosecute  error  from  the  allowance  of  a  claim 
against  the  estate.*' 

An  appeal  cannot  be  taken  in  the  name  of  a  receiver  where  its  effect  would 
be  to  compel  the  largest  creditor  to  contribute  to  litigation  against  himself.*" 


35.  Contestant  In  election  proceedings  is 
necessary  party  on  appeal  by  Intervener. 
Moore  v.  Waddington  [Neb.]  96  N.  W.  279. 
Co-defendants  having  Interest  adverse  to 
appellants.  First  Nat.  Bank  v.  Gordon  Hard- 
ware Co.,  31  Wash.  682,.  72  P.  464;  Wax  v. 
Northern  Pac.  R.  Co.,  32  Wash.  210,  73  P. 
380.  All  parties  adverse  to  appellant  In  the 
court  below  must  be  made  appellees.  Kuhn 
V.  Am.  Mut.  L.  Ins.  Co.,  160  Ind.  356,  66  N.  B. 
890.  On  appeal  by  a  creditor  of  a  bankrupt 
from  an  order  approving  a  composition  un- 
der which  a  majority  of  the  creditors  have 
received  the  amounts  to  which  they  were 
entitled,  the  assenting  creditors  are  neces- 
sary parties.  Marshall  Field  &  Co.  v.  Wolf 
&  Bro.  Dry  Goods  Co.  [C.  C.  A.]  120  F. 
815.     See  1  Curr.  D.  93,  n.  56,  57. 

36.  Faulkner  v.  Hutchlns  [C.  C.  A.]  126 
F.  362.     See  1  Curr.  L,.  93,  n.  58. 

87.  Handlin  V.  Dodt,  110  La.  936,  34  So. 
881. 

38.  Succession  of  Wegmann,  110  La.  930, 
34  So.  878.  In  perfecting  an  appeal  from  a 
justice's  court,  it  is  necessary  to  bring  be- 
fore the  circuit  court  only  those  persons  who 
were  parties  to  the  judgment  appealed  from. 
Gormley  v.   Hartray,   105   111.   App.    625. 

30.  Parties  originally  co-defendants  pre- 
sumed to  have  been  dismissed  from  the  case. 
Halstead  v.  Olson  [Neb.]  97  N.  W.  442.  A 
widow's  right  of  dower  being  unaffected  by 
an  order  to  sell  her  husband's  real  estate  to 
pay  debts,  she  is  not  a  necessary  party  on 
appeal  from  such  an  order.  In  re  Smith's 
restate,  43  Or.  B95,  73  P.  336.  A  vendor  called 
in  warranty  in  a  petitory  action,  even  though 
he  has  taken  upon  himself  the  defense  of 
the  suit  in  the  lower  court,  may  restrict  his 


appeal  to  the  judgment  obtained  against  him 
by  his  vendee  on  the  warranty,  and  in  such 
case  need  not  make  the  plaintiff  In  the  main 
case  a  party  to  the  appeal.  Southern  Devel- 
opment Co.  v.  Dubroca,  109  La.  990,  34  So. 
50.  Where  the  trustee  in  bankruptcy  of  a 
contractor  to  build  a  county  building  appeals 
from  an  order  distributing  the  fund  recov- 
ered by  him  from  the  county,  the  county  is 
not  a  necessary  party.  Reld  v.  Pauly  [C.  C. 
A.]   121   F.  652. 

40.  Hines  v.  McLellan,  117  Ga.  845,  45  S.  B. 
279;  Chason  v.  Anderson,  119  Ga.  495,  46 
S.  B.  629.  Defendants  not  served  with  process 
and  as  to  whom  the  cause  was  dismissed 
at  plaintiff's  cost  should  not  be  joined  as 
plaintiffs  In  error.  Patterson  v.  Morrell 
Hardware  Co.  [Colo.  App.]  75  P.  592.  See 
1  Curr.  L.  93,  n.  45. 

41.  One  of  several  complainants  whose 
bill  has  been  dismissed  for  want  of  equity 
may  bring  error,  joining  the  others  as  de- 
fendants, his  act  in  so  doing,  and  theirs  in 
declining  to  assign  cross  errors  or  unite  in 
writ,  operating  to  create  a  severance.  Worm- 
ley   v.    Wormley,    207   111.    411,    69    N.    B.    865. 

42.  Southern  R.  Co.  v.  Glenn's  Adra'r  [Va  1 
46   S.   E.   776.  '' 

43.  Omaha  Bridge  &  Terminal  R.  Co  v 
Reed  [Neb.]   96  N.  W.  27«. 

44.  State  V.  Board  of  Com'rs  of  Clinton 
County   [Ind.]    68   N.  E.    29B. 

45.  Whitaker  v.  MoBride  [Neb.]  98  N  W 
877. 

46.  Ramsey  v.  Keith's  Adm'r,  25  Ky  L. 
R.    1302,    77  S.    W.    693. 

47.  Herman  v.  Beck   [Neb.]   94  N.  W.   512 

48.  Cook  V.  Anderson  Food  Co  fN  t 
Bq.]   55  A.  1042.  ^ 
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An  appeal  by  a  partnership  must  be  in  the  name  of  the  firm  in  Georgia.*' 

In  Indiana,  vacation  appeals  must  bring  in  all  parties,"*"  and  all  defendants 
against  whom  judgment  has  been  rendered  made  co-appellants,"*^  but  the  statute 
does  not  require  it,  in  term  time  appeals."*^ 

A  joint  notice  of  appeal  by  plaintiff  and  defendants,  whose  interests  are 
identical,  is  proper  in  Iowa,"  and  if  co-parties  refuse  to  join  after  notice  they 
cannot  afterwards  appeal  in  their  own  right."**  * 

Where  defendant  appeals,  in  Washington,  notice  must  be  given  to  the  sureties 
on  the  cost  bond  which  plaintiff  furnished  below,"*"  but  plaintiff  on  appeal  from 
a  judgment  against  himself  alone  need  not  notify  his  sureties,"*"  though  an  appeal 
from  a  judgment  against  sureties  on  a  cost  bond  will  be  dismissed,  where  the 
sureties  on  the  bond  have  not  joined  in  the  appeal,  nor  been  served  with  notice 
of  appeal,^'  notwithstanding  the  judgment  was  without  jurisdiction  and  absolutely 
void."*' 

Successors  in  title  and  interest  and  substituted  parties}^ — On  the  death  of 
the  appellee  the  personal  representative  should  be  substituted,  where  if  appellant 
succeed,  the  judgment  would  be  personal  against  appellee,""  and  where  a  foreclosure 
defendant  has  transferred  his  interest  and  died  pending  appeal,  his  grantee  may 
properly  be  substituted;"^  but  the  assignee  of  a  judgment  is  not  entitled  to  notice 
of  appeal."^  Substitution,  however,  is  permissive  and  addressed  to  the  discretion 
of  the  court,"'  and  application  should  be  first  made  to  the  trial  court,  but  where 
first  made  on  appeal  a  like  order  should  be  made  below."*  Where  a  judgment 
debtor  desires  to  appeal  after  the  death  of  the  creditor,  no  revival  in  the  name 
of  the  administrator  is  necessary,  but  on  a  showing  of  the  facts  in  the  petition  in 
error,  appellate  process  will  issue  against  the  administrator.""*  Though  defendant 
may  prosecute  a  writ  of  error  after  plaintiff's  death  it  should  designate  the  defend- 
ante  therein  by  name  and  not  merely  zs  "the  heirs"  of  plaintiff.""  In  Massachu- 
setts, where,  pending  an  appeal  from  a  decree  of  the  probate  court  granting  a 
separation,  the  wife  dies  leaving  a  will,  the  appeal  should  not  be  dismissed,  but 
the  superior  court  should  retain  the  cause  so  far  as  necessary  to  finally  dispose  of 
all  the  questions  involved  in  the  appeal."''    Though  the  question  to  be  litigated 


49.  civ.  Code,  §  4460.  Kline  v.  Swift  Spe- 
cific Co.,  118  Ga.  514,  45  S.  B.  314. 

50.  Appeal  prayed  separately  by  one  of 
several  co-parties  and  granted  In  term  time 
but  not  then  perfected  [Burns'  Rev.  St.  1901, 
§  647].  Burns  V.  Trustees  of  Huntertown 
Cemetery  Church,  31  Ind.  App.  640,  68  N.  E. 
915.  Cf.  Ashley  v.  Henderson  [Ind.  App.] 
69  N.  B.  469.     See  1  Curr.  L.  93,  n.  53. 

51.  That  appellant's  rights  were  asserted 
by  cross  complaint  is  Immaterial.  Hay- 
maker V.  Schneok,  160  Ind.  443,  67  N.  B.  181. 

52.  Burns'  Rev.  St.  1901,  §  647a.  Burns  v. 
Trustees  of  Huntertown  Cemetery  Church,  31 
Ind.  App.  640,  68  N.  E.  915.  On  appeal  by 
one  of  several  joint  plaintiffs  against  whom 
a  Joint  judgment  for  costs  was  rendered, 
the  other  co-plaintiffs  should  be  named  and 
notifled  as  appellants,  not  as  appellees.  Id. 
Where  all  are  named  as  appellants  the  fil- 
ing of  a  refusal  of  part  to  join  will  not  cause 
dismissal.  Baltes  Land  Stone  &  OH  Co.  v. 
Sutton  [Ind.  App.]  69  N.  B.  179.  See  1  Curr. 
L.  93,  n.  55. 

63.  Code,  §§  4111,  4112,  providing  that  co- 
parties  must  join  or  be  barred.  Thornburg 
V.  Cardell  [Iowa]   95  N.  "W.  239, 


B4.  Code,  |§  4111,  4112,  applies  to  parties 
brought  In  as  defendants,  their  Interests  be- 
ing Identical  with  plaintiff's.  Thornburg 
v.  Cardell   [Iowa]    95  N.  W.   239. 

55.  Brookway  v.  Abbott  [Wash.]  74  P. 
1069. 

56.  O'Connor  v.  Llghthizer  [Wash.]  75  P. 
643. 

57.  Pierce  v.  Commercial  Inv.  Co.,  31 
Wash.    655,    72    P.    473. 

5S.  Aetna  Ins.  Co.  v.  Thompson  [Wash.] 
76   P.    ;05. 

59.  See   1   Curr.   I*   93. 

60.  Utter  v.  Kersey,  31  Ind.  App.  25,  67 
N.  B.   109. 

61.  Fay  v.  Steubenrauch,  138  Cal.  656,  72 
P.    156. 

62.  Currans  v.  Seattle  &  S.  F.  R.  &  Nav. 
Co.  [Wash.]  76  P.  87. 

63.  64.  Pay  V.  Steubenrauch,  138  Cal.  656, 
72  P.  156. 

65.  City  of  Charlottesville  v.  Stratton's 
Adm'r   [Va.]   45   S.  E.  737. 

66.  Western  Union  Tel.  Co.  v.  Wofford 
[Tex.    Civ.    App.]     72    S.    W.     620. 

67.  Rev.  Laws,  c.  153,  §  36,  c.  162,  5  19 
Rice   v.    Rice,   184    Mass.    488.   69   N.   E.    319. 
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is  one  of  general  interest,  a  person  not  a  party  to  the  suit  cannot  be  substituted 
as  plaintifE  after  appeal."* 

§  4.  Adjudications  which  may  be  reviewed.  A.  Statutes  and  legislation." — 
Prior  to  ihe  Arizona  revision  of  1901  no  right  of  appeal  from  the  action  of  the 
board  of  equalization  existed.'" 

(§  4)  B.  Dependent  on  the  general  form  or  the  character  of  the  adjudication. 
1.  Nature  of  decision  in  general.''^ — An  order  entered  by  consent  is  not  appeal- 
able,'^ and  the  action  of  a  judge  cannot  be  reviewed  under  a  statute  giving  an  ap- 
peal from  decisions  of  a  court."  An  order  at  chambers  is  not  appealable.'*  The 
judgment  must  have  been  entered.'' 

Adjudications  founded  on  the  discretion"'  or  wisdom  of  the  trial  court  are  not 
reviewable." 

"Merits"  "principles  of  the  cause"  "orders  preventing  judgment"  etc."  An 
order  denying  a  motion  to  dismiss  an  action  for  want  of  Jurisdiction  does  not 
afEect  a  substantial  right  and  prevent  judgment,"  but  an  order  striking  the  cause 
on  the  ground  that  the  case  has  been  settled  is'appealable  as  preventing  judgment  ;*" 
and  an  order  compelling  plaintifE  to  separate  his  causes  of  action  and  allege  which 
acts  were  negligent  and  which  wanton  involves  the  merits.'*  An  order  striking  out 
a  stipulation  does  not  involve  the  merits  and  affect  the  judgment  where  the  result 
would  have  been  the  same  if  the  stipulation  had  been  let  stand.**  An  order  in- 
volving the  mode  of  trial  for  determining  the  issues  raised  by  the  pleadingb  is 
appealable,*^  but  a  motion  mistakenly  marked  "filed,"  by  the  clerk,  before  leave 
granted  to  file  it  is  not  filed,  and  an  order  striking  it  merely  purges  the  record  of 
a  mistake,  and  is  therefore  not  appealable.'*  An  order  involving  a  matter  of  law 
which  affects  a  substantial  right  is  appealable.*"  In  Virginia,  any  decree  requir- 
ing the  possession  of  property  to  be  changed  is  appealable.*' 

(§  4B)  2.  Rulings  relating  to  pleadings  and  process,  and  before  trial." — 
Quashal  of,**  but  not  the  refusal  to  quash  summons,  is  appealable.*'    Neither  is 


68.  t  Bal.  Code,  %  4834,  provides  that  In 
such  matters  one  or  more  may  sue  for  all. 
Hlght   V.   Batley,    32   Wash.   165,   72    P.    1034. 

69.  See  1  Curr.  L.  94. 

70.  Cochise  County  v.  Copper  Queen 
Consol.  Min.  Co.  [Ariz.]    71  P.  946. 

71.  See  1  Curr.  L.  94. 

72.  Order  reciting  that  It  was  granted  on 
opposing  affidavits  is  not  on  consent.  In  re 
Post's  Estate,  85  App.  Dlv.  611,  82  N.  T.  S. 
1079. 

73.  Order  taxing  costs  held  an  order  of 
the  court  and  not  of  the  judge  notwith- 
standing absence  of  caption  [Code  Civ.  Proc. 
§  3265].  Lawson  v.  Speer,  91  App.  Div.  411, 
86  N.  Y.  3.  915.     See  1  Curr.  L.  94,  n.  83. 

74.  Comp.     Daws,     §5     4828,     5236.       Order 
made   while  judge    was   holding   court    else- 
where, but  appearing  to  be  "by  the  court." 
Custer  County  Bank  v.  W.  H.  Walling  Mer- 
cantile Co.  [S.  D.3  94  N.  W.  582. 

75.  Code  Civ.  Proc.  I  668.  Entry  on  min- 
utes of  court.  Marks  v.  Keenan,  140  Cal.  33, 
73  P.  761.  Minute  entry  not  sufficient  [Code 
Civ.  Proc.  §§  1722,  1736].  Lisker  v.  O'Rourke, 
28  Mont.  129,  72  P.  416.  See  1  Curr.  D.  95,  n. 
86,   et   seq. 

76.  See   1   Curr.   D.    95. 

77.  See  post,  §  13  F  1.  Rulings  pecu- 
liar to  province  of  trial  court;  Discretion- 
ary rulings.  Meade  County  Bank  v.  Decker 
rS.  D.]  98  N.  W.  86.  Order  recommitting 
equity  cause  to  take  and  report  other  testi- 
mony. Muckenfuss  v.  Fishburne,  65  S.  C. 
573,  44  S.  B.  77;  Id.  46  S.  B.  537.     Refusal  of 

3  Curr.  Law — ^12 


Maxon 
See  1 


There 


motion  for  order  of  reference  on  the  account- 
ing of  an  administrator  In  proceedings  to 
subject  land  to  the  payment  of  debts.  Greg- 
ory V.  Perry,  66  S.  C.  455,  45  3.  E.  4, 

78.  See  1  Curr.  L.   96. 

79.  Rev.  St.  1898,  5  3069,  subd.  1. 
V.  Gates,  118  Wis.  238,  95  N.  W.  92 
Curr.  L.  96,  n.  5. 

80.  Rev.  St.  1898,  S  3069,  subd.  1, 
had  been  a  denial  of  a  motion  for  findings 
and  judgment  on  a  verdict.  Dr.  Shoop  Fam- 
ily Medicine  Co.  v.  Schowalter  [Wis.]  98  N 
W.  940. 

81.  Acts  1898,  p.  693,  authorizes  joinder. 
Bolin  V.  Southern  E.  Co.,  65  S.  C.  222,  43  S. 
B.  665;  Lynch  V.  Spartan  Mills,  66  S.  C.  12, 
44  S.  B.   93. 

82.  R.  3.  1898,  5  3070.  State  v.  Board 
of  Trustees  of  Policemen's  Pension  Fund 
[Wis.]    98   N.    W.    964. 

83.  Gregory  v.  Perry,  66  S.  C.  455,  45  3. 
E.   4. 

84.  Born  V.  Schneider,  128  F.  179. 

85.  An  order  In  a  drainage  proceeding 
under  Code,  §  1297,  directing  matters  prop- 
erly for  the  determination  of  commissioners 
to  be  referred  to  a  Jury  [Code,  5  548].  Porter 
V.    Armstrong,    134    N.    C.    447,    46    S.    E.    997. 

86.  Decree  appointing ,  receiver  and  re- 
quiring him  to  take  possession  of  property 
[Code  1887,  §  3454].  Deckert  v.  Chesapeake 
Western  Co.,   101  Va.    804,   45  S.  E.   799. 

87.  See  1  Curr.  L.  96. 

88.  An  order  quashing  the  service  of  a 
summons  after  the  time  within  which  service 
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an  order  making  a  party  defendant.'"  Enlings  on  motions  to  amend  pleadings 
do  not  ordinarily  affect  any  substantial  right,  nor  have  appealable  finality."^ 

(§  4B)  3.  Dismissals,  nonsuits,  orders  to  strike  cause,  etc.'^ — If  a  dis- 
missal determines  the  action  it  is  appealable,'*  as  is  an  involuntary  nonsuit,**  but 
a  voluntary  nonsuit,"  or  a  dismissal  on  request  or  by  consent  of  plaintiff  is  not 
appealable,'^  and  an  entry  in  the  clerk's  register  noting  the  filing  of  an  agreement 
to  dismiss  is  not  a  dismissal  from  which  an  appeal  can  be  taken." 

(§  4B)  4.  Orders  directing  or  arresting  judgment,  or  on  motion  for  new 
trial,  are  not  reviewable  at  common  law,"^  or  generally,"  because  lying  in  dis- 
cretion,* but  are  by  statute  in  some  states."  And  where  a  motion  for  a  new  trial 
is  based  upon  alleged  errors  of  law,  no  discretion  is  exercised  in  the  decision,  and 
it  is  reviewable.*  Motions  for  new  trial  not  being  authorized  in  cases  tried  to  the 
court  in  North  Dakota,  an  appeal  from  an  order  denying  such  motion  will  not 
lie.*  No  appeal  lies  from  an  order  denying  a  motion  for  a  new  trial  of  issues 
involved  in  the  matter  of  a  claim  for  compensation  and  expenses  of  a  receivership, 
since  no  such  motion  lies." 

(§  4B)  5,  Final  judgment  or  decree.' — ^The  adjudication  must  be  finally 
determinative  of  the  controversy,  and  must  substantially  affect  the  rights  of  the 
parties.'     It  must  be  so  far  final  that,  if  affirmed,  nothing  remains  for  the  trial 


may  be  made  after  flltng  complaint  has  the 
effect  of  discontinuing  the  action  and  Is  ap- 
pealable. Wagnitz  v.  Ritter,  31  Wash.  S43. 
71    P.    1035. 

89.  An  order  denying  a  motion  made  on 
special  appearance  to  quash  service  of  sum- 
mons Is  not  appealable  as  an  order  affect- 
ing a  substantial  right,  In  effect  determin- 
ing the  action  or  proceeding,  or  preventing 
final  judgment  [2  Bal.  Code,  |  6500].  Powell 
V.  Nolan,  32  Wash.  403,  73  P.  349. 

90.  White  V.  Lawyers'  Surety  Co.,  84  N. 
T.    S.    247. 

91.  Booth  V.  Callahan,  97  Md.  317,  55  A. 
625.      See    1   Curr.    L.    96,   n.   14. 

OS.     See  1  Curr.  L.  97. 

93.  An  order  dismissing  an  action  for 
delay  in  serving  the  summons  Is  final  and 
appealable.  Marks  v.  Keenan,  140  Cal.  33. 
73  P.  761.  Where  a  Judgment  of  dismissal 
is  prematurely  entered  without  hearing  on 
issue  joined,  an  appeal  lies  only  from  an 
order  on  motion  to  vacate,  and  not  from 
the  judgment.  State  v.  Huston,  32  Wash. 
154,  72  P.  1015.  No  appeal  lies  from  an  order 
dismissing  a  complaint,  as  such  order  can 
be  reviewed  only  on  appeal  from  the  final 
judgment.  Krombaok  v.  Pennsylvania  Steel 
Co..  84  N.  Y.  S.  297.  Bee  1  Curr.  L.  97, 
n.    28. 

94.  Sims  V.  Southern  R.  Co.,  66  S.  C.  520, 
45  S.  E.  90.     See  1  Curr.  L.  97,  n.  37. 

^.  Where  plaintiff  takes  a  nonsuit  on 
the  court's  Intimating  that  he  is  inclined 
to  sustain  a  pending  demurrer  to  the  evi- 
dence, he  cannot  appeal,  the  nonsuit  being 
voluntary.  Carter  v.  O'Neill,  102  Mo.  App. 
391,   76   S.  W.   717.     See  1  Curr.  L.   97,   n.   34. 

96.  Bacon  v.  Abbey  Press,  87  N.  T.  S.  165. 

97.  Kinman  v.  Scheuer  [Mont.]  75  P.  690. 

95.  See  1    Curr.    L.    98. 

99.  N.  J.  Act  April  3,  1902,  does  not  give 
right  of  appeal  from  order  refusing  new 
trial.  Mitchell  v.  Erie  R.  Co.  [N.  J.  Law] 
66    A.     236. 

1.  See  post,  §  13  F. 

2.  Blended  motion  for  judgment  notwith- 


standing findings  or  for  new  trial,  is  In  effect 
motion  for  new  trial.  Noble  v.  Great  North- 
ern R.  Co.,  89  Minn.  147,  94  N.  W.  434.  Or- 
der directing  Judgment  notwithstanding  ver- 
dict, based  on  alternative  motion  for  judg- 
ment or  new  trial.  Peterson  v.  Minneapolis 
St.  R.  Co.,  90  Minn.  52,   95  N.  W.  751. 

3.  Under  Gen.  Laws,  1901,  c.  46,  p.  51,  or- 
der is  presumed  not  discretionary  unless  so 
stated.  Pitger  v.  Archibald  Guthrie  &  Co., 
89  Minn.  330,  94  N.  W.  888;  Smith  v.  Minne- 
apolis St.  R.  Co.    [Minn.]    97  N.  W.   881. 

4.  Revt  Code  1899,  §  6630.  Bank  of  Park 
River  v.  Town  of  Norton  [N.  D.]  97  N.  W. 
860. 

5.  Forrester  v.  Boston  &  M.  Consol.  Cop- 
per &  Silver  Min.  Co.  [Mont.]  76  P.  2. 

e.     See  1  Curr.  L.  98. 

7.  Morgan  v.  Thompson  [C.  C.  A.]  124  F. 
203;  MoLucas  v.  St.  Joseph  &  G.  I.  R.  Co. 
[Neb.]  96  N.  W.  115;  Fugazzi,  Lovelace  Go.  v. 
Tomllnson,   119  Ga.  622,   46  S.  E.   831. 

Orders  held  final:  The  denial  of  a  petition 
to  set  aside  the  appointment  of  an  adminis- 
trator. In  re  Tasanen's  Estate,  26  Utah, 
396,  71  P.  984.  Order  dismissing  bill  for 
want  of  equity  after  sustaining  demurrer. 
Wormley  v.  Wormley,  207  111.  411,  69  N.  E. 
865.  An  order  of  the  county  court  refus- 
ing an  application  to  file  a  claim  against  a 
decedent's  estate.  Rlbble  v.  Furmin  [Neb.] 
98  N.  W.  420.  Judgment  in  a  proceeding  in 
error.  Code  Civ.  Proo.  §  601,  does  not  render 
such  a  judgment  interlocutory.  Bastlan  v. 
Adams  [Neb.]  97  N.  W.  231.  Dismissal  of 
action  for  failure  to  return  and  file  sum- 
mons.    Pacific  Pav.  Co.  v.  Vizelich,   141  Cal. 

4.  74  P.  352.  A  decree  of  the  circuit  court 
of  appeals  dismissing  a  bill  for  want  of 
equity  without  prejudice  to  an  action  at 
law.     Beasley  v.   Texas   &  P.   R.   Co.,   191  U. 

5.  492,  24  S.  Ct.  164.  Decree  ordering  fore- 
closure and  subrogation  of  complainant,  and 
directing  reference.  Kirkland  v.  Mills.  138 
Ala.  192,  35  So.  40.  A  decree  for  costs  in 
favor  of  the  clerk  of  court,  pi-oviding  for 
execution.     In    re    Michigan   Cent.    R.    [C.    C. 
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court  but  to  execute  it.'  It  is  not  final  if  the  case  be  retained,*  or  where  an  in- 
termediate appellate  court  reverses  a  judgment  of  an  inferior  court  and  remands 
the  case  for  a  new  triaJ,^"  or  retains  it  for  trial  de  novo.^^  Eulings  on  demurrer 
are  not  generally  final.  Until  there  has  been  in  the  trial  court  a  judgment  finally 
,  disposing  of  the  case,  the  appellate  court  is  without  jurisdiction  to  entertain  a 
complaint  that  error  was  committed  by  the  trial  judge  in  striking,  on  demurrer, 
portions  of  defendant's  answer.^-  A  judgment  sustaining  a  demurrer  to  the  peti- 
tion which  does  not  order  that  the  "plaintiff  take  nothing  by  his  writ"  and  that  the 
"defendants  go  thereof  without  day"  is  not  final.*'    A  judgment  overruling  a  de- 


A.]  124  F.  727.  Order  allowing  clerk  com- 
mission on  fund  in  custodia  legis.  Still- 
man  V.  Hart  [C.  C.  A.]  120  F.  359.  Order 
of  county  court  awarding  counsel  fees  in- 
curred by  persons  after  ceasing  to  be  repre- 
sentatives of  a  decedent.  In  re  Currier's 
Estate  [Colo.  App.]  74  P.  340.  Judgment 
awarding  plaintiff  costs  up  to  filing  of  an- 
swer and  defendant  costs  after.  Strull  v. 
Louisville  &  N.  R.  Co:,  25  Ky.  L.  R.  678,  76 
S.  W.  181. 

Orders  held  not  flnal:  An  order  directing 
preparation  of  a  decree  in  accordance  with 
findings.  Watklns  v.  Hughes,  206  Pa.  526, 
5S  A.  22.  Order  dismissing  a  motion  for 
Judgment  on  the  pleadings.  City  of  Phila- 
delphia V.  Pemberton,  206  Pa.  73,  65  A.  835. 
Order  amending  Judgment.  Murphy  v.  Peo- 
ple, 207  in.  337,  69  N.  B.  782.  Order  setting 
aside  judgment  or  decree,  fixing  time  for 
filing  pleadings,  and  setting  cause  down 
for  new  trial  [Code  Civ.  Proc.  §  602].  Rose 
V.  Dempster  Mill.  Mfg.  Co.  [Neb.]  94  N.  W. 
964.  Order  denying  petition  to  vacate  judg- 
ment allowing  claim  against  decedent's  es- 
tate. In  re  Emanuel's  Estate,  31  Colo.  440, 
72  P.  1079.  A  judgment  overruling  or  sus- 
taining a  demurrer.  Rodgers  v.  Kallmeyer 
[Mo.  App.]  78  S.  "W.  334.  Judgment  dismiss- 
ing the  case  as  to  one  defendant.  Ropes  v. 
Lansing  [Fla.]  35  So.  863.  Order  dissolv- 
ing Injunction  (Stubbs  v.  McConnell.  119  Ga. 
21,  45  S.  E.  710),  except  where  Injunction 
Is  the  sole  purpose  of  bill  and  dissolution 
is  granted  for  want  of  equity  In  bill  (Cahill 
V.  Welch,  208  III.  57,  69  N.  B.  877).  Order 
of  the  orphan's  court  dismissing  motion  to 
quash  appeal  from  appraisement  for  collater- 
al tax.  In  re  Belcher's  Estate,  205  Pa.  153, 
54  A.  714.  Order  of  circuit  court  that  spe- 
cial appeal  from  justice  stand  for  trial  on 
the  merits.  Dodge  v.  Nichols  [Mich.]  98 
N.  W.  737.  An  order  substituting  a  claimant 
of  property,  on  application  of  defendant  in 
a  claim  and  delivery  action.  State  v.  Dis- 
trict Court  of  First  Judicial  District,  28 
Mont.  445,  72  P.  867.  An  order  directing  the 
sale  by  an  executor  of  his  decedent's  real 
estate.  In  re  Williamson's  Estate,  25  Utah, 
50,  72  P.  2:  citing  Steam  Laundry  v.  Dole, 
20  Utah,  469,  58  P.  1109;  Wilson  v.  Meyer, 
23  Utah,  529,  65  P.  488;  Musser  v.  Edmundi?, 
23  Utah,  425,  64  P.  1105;  Ogden  City  v.  Bear 
Lake  &  R.  W.  W.  &  Irr.  Co.,  16  Utah,  440, 
52  P.  697,  41  L.  R.  A.  305;  Popp  v.  Daisy 
Gold  Min.  Co.,  22  Utah,  457,  63  P.  185.  Order 
appointing  commissioners  in  a  partition  pro- 
oeedinsr.  Albemarle  Steam  Nav.  Co.  v.  Wor- 
rell, 133  N.  C.  93,  45  S.  E.  466.  Denial  of 
leave  to  intervene,  and  order  refusing  to 
entertain  appeal  from  decision  of  receivers 
with  reference  to  proof  of  claim  before  them, 
both  being  discretionary.     Land  Title  &  Trust  I 


Co.  v.  Asphalt  Co.  [C.  C.  A.]  127  F.  1.  Judg- 
ment for  costs  only.  Welch  v.  Tlppery  [Neb.] 
95  N.  W:  491;  MoLucas  v.  St.  Joseph  &  G.  I. 
R.  Co.  [Neb.]  96  N.  W.  115;  Corley  v.  Corley, 
63  W.  Va.  142,  44  S.  B.  132;  Solack  v.  Gans 
[Neb.]  96  N.  W.  633;  Thompson  v.  Nelson 
[Neb.]  96  N.  W.  194;  Carlson  v.  Jordan  [Neb.] 
95  N.  W.  671;  Jarvls  v.  Chase  County  [Neb.] 
97  N.  W.  831;  Hall  v.  Patterson  [Fla.]  3S  So. 
982;,  Haynes  v.  Bramlett  [Fla.]  35  Bo.  :J. 
See    1    Curr.   L.    98,    n.    47. 

S.  Morgan  v.  Thompson  tC.  C.  A.]  124  P. 
203.     See  1  Curr.  L.  98,  n.  49. 

9.  Order  In  partition,  providing  for  fur- 
ther decision  after  hearing  proofs.  Wickes 
V.  Wickes  [Md.]  56  A.  1017.  Decree  on  in- 
tervening petition  against  receiver,  direct- 
ing accounting  and  reference  to  master. 
Mercantile  Trust  Co.  v.  Chicago,  P.  &  St.  L. 
R.  Co.  [C.Cs  A.]  123  F.  389.  Order  allowing 
provisionally,  counsel  fee  on  behalf  of  trust 
estate.  Clarke  v.  O'Brien,  97  Md.  738,  56  A. 
788. 

10.  Morgan  v.  Thompson  tC.  C.  A.]  124  F. 
203. 

Though  in  Nebraska,  a  judgment  of  the 
district  court  on  appeal  from  an  inferior 
tribunal,  which  is  complete  so  far  as  the  dis- 
trict court  is  concerned,  and  leaves  nothing 
further  to  be  done  In  that  court  is  final, 
though  the  cause  is  remanded  for  further 
proceedings  [Code  Civ.  Proc.  §  682]  (Ribblo 
V.  Furmin  [Neb.]  94  N.  W.  967),  and  in  Ohio, 
on  the  overruling  of  a  motion  for  judg- 
ment on  special  findings  inconsistent  with 
the  general  verdict,  and  the  affirmance  there- 
of  by  the  circuit  court,  though  the  ease  is 
reversed  on  another  point  and  sent  back  for 
a  new  trial,  the  defendant  may  bring  error 
in  the  supreme  court  from  the  afflrmanee, 
and  need  not  wait  until  after  retrial  in  the 
lower  court  (Davis  v.  Turner  [Ohio]  68  N. 
E.    819). 

11.  Judgment  of  common  pleas  In  Ohio 
reversing  probate  decree  In  appropriation 
proceedings.  State  v.  Judges  of  Court  of 
Common  Pleas  of  Hamilton  County,  69  Ohio 
Gt.  372,  69  N.  B.  659.  The  judgment  of  the 
district  court  on  error,  reversing  the  judg- 
ment of  a  justice  and  retaining  the  case  for 
trial,  is  not  flnal  until  final  disposition  of 
the  case.  McCormick  Harvesting  Mach.  Co. 
V.    Kolb    [Okl.]    74   P.    367. 

12.  Turner  v.  Camp,  110  Ga.  631,  36  S.  E. 
76;  Harvey  v.  Bowles.  112  Ga.  421,  37  S.  E.  364; 
Berryman  v.  Haden,  112  Ga.  752,  38  S.  E.  63; 
Ray  V.  Anderson,  117  Ga.  136,  43  S.  B.  408; 
Fugazzi,  Lovelace  Co.  v.  Tomlinson,  119  6a. 
622,    46   S.    B.    831. 

13.  Akins  v.  Hicks  [Mo.  App.]  77  S.  W. 
86;  Boren  v.  Jack  [Tex.  Civ.  App.]  73  S.  W. 
1061.  Cf.  Staacke  Bros.  v.  Walker  [Tex.  Civ. 
App.]  73  S.  W.  408. 
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miirrer  to  an  application  for  a  writ  of  quo  warranto  is  not  finaV*  but  a  judgment 
overruling  a  demurrer  to  a  response  to  a  motion  for  a  rule  on  a  master  to  compel 
him  to  pay  over  trust  fund  is."  Eefusal  of  judgment  non  obstante  veredicto-  is 
not  final,^'  nor  is  judgment  for  defendant  on  demurrer  to  plaintiffs  evidence  with- 
out determination  of  a  cross  action,^^  but  an  appeal  lies  from  the  refusal  of  a  judgr 
ment  by  default.^'  A  judgment  entered  without  sufficient  service  of  process  may 
be  appealed  from  without  first  taking  a  rule  to  strike  it  off.^°  An  appeal  lies  at 
the  instance  of  the  parties  cast,  or  either  of  them,  from  a  judgment  not  rendered, 
by  consent,  decreeing  the  partition  of  property  of  which  one  of  said  parties,  not 
a  co-owner,  is  usufructuary.^"  Though  a  motion  to  correct  for  judicial  error  a 
judgment  rendered  after  overruling  of  demurrer  cannot  be  entertained,  a  writ  of 
error  may  be  allowed.^* 

It  must  finally  dispose  of  the  case  as  to  all  parties."' 

The  question  of  finality  as  to  the  federal  courts  is  not  determined  by  the  state 
practice,  but  is  governed  by  Federal  statutes  and  decisions."' 

(§  4B)  6.  Orders  and  adjudications  in  interlocutory  or  provisional,  ex- 
traordinary, and  special  proceedings.'^* — Interlocutory  or  provisional  orders  are  not 
separately  reviewable  in  the  absence  of  legislation,""  and  no  separate  appeal  will 
lie  from  an  interlocutory  order  after  final  judgment."^ 

Statutes  generally  provide  what  intermediate  orders  may  be  reviewed,"'  and 
an  enumeration  of  appealable  orders  excludes  the  reviewability  of  those  not  enu- 
merated."* Interlocutory  orders  to  be  appealable  in  Louisiana  must  work  an  irrep- 
arable injury,""  and  in  Mississippi  appeals  lie  from  interlocutory  decrees  "in  order 
to  settle  the  principles  of  the  cause."'"  While  in  Tennessee,  interlocutory  orders 
cannot  be  reviewed  or  restrained  on  application  except  when  they  trench  upon  final 
relief,  and  also  are  of  a  nature  to  be  actually  enforced.'^  Eefusing  to  vacate  an 
order  of  arrest,'"  and  refusing  to  set  aside  the  service  of  summons,"  are  not  sep- 
arately reviewable.  An  order  refusing  to  change  the  place  of  trial  is  not  appeal- 
able.'*   Neither  is  an  order  denying  a  motion  to  resettle  a  previous  order  by  in- 


14.  Sayer  v.  Harding,  118  Ga.  642,  45  S. 
B.    418. 

15.  Maxwell's  Trustee  v.  England,  25  Ky. 
L.^  R.   143,   74   S.  W.   1091. 

16.  Nelson  County  v.  Bardstown  &  L. 
Turnpike  Co.,  25  Ky.  L.  R.  1777,  78  S.  W. 
866. 

17.  Garothers  v.  Holloman  [Tex.  Civ.  App.] 
76    a    W.    1084. 

J8.  Tennessee  River  Land  &  Timber  Co. 
V.  Butler,  134  N.  C.   50,  45  S.  E.   956. 

19.     Com.  V.  Bangs,   22  Pa.  Super.   Ct.   403. 

ao.     Maguire   v.    Fluker    [La.]    36    So.    231. 

ai.  Second  Nat;  Bank  v.  Ralphsnyder  [W. 
Va.]   46  S.  B.  206. 

aa.  Dismissal  as  to  one  and  retention  as 
to  other  defendants  is  not.  Menge  v.  "War- 
riner  [C.  C.  A.]  120  P.  816.  Pinal  judg- 
ment as  to  one  defendant  and  no  disposition 
as  to  other  is  not.  Stewart  v.  Lenoir,  31 
Tex.  Civ.  App.  470,  72  S.  W.  619;  Britt  V. 
Sweeney  [Tex.  Civ.  App.]  75  S.  W.  933. 
Judgment  for  defendants  in  an  action  against 
a  partnership,  service  being  had  on  one  part- 
ner only,  is  final.  Staaoke  Bros.  v.  Walker 
[Tex.  Civ.  App.]  73  S.  W.  408.  See  1  Curr. 
L.  99,  n.  54. 

23.  Menge  v.  Warriner  [C.  C.  A.]  120  F. 
816. 

24.  See    1   Curr.   L.    99. 

25.  See  1  Curr.  L.  99,  n.  56. 


26.  Bates  v.  Holbrook,  89  App.  Div.  648, 
85   N.    T.   S.    673. 

27.  See   1  Curr.  L.   99,  n.   58. 

28.  White  v.  Lawyers'  Surety  Co.,  84  N. 
T.  S.  247;  Leavltt  v.  Katzoff,  86  N.  T.  S.  495. 

29.  A  Judicial  sequestration  effecting  no 
change  of  possession  does  not.  State  v.  Al- 
len, 110  La.  853,  34  So.  804.  Order  dismiss- 
ing a  rule  to  return  into  court  a  deposition 
is  not.  Drainage  Commission  of  New  Or- 
leans V.  Charles  B.  Collom  &  Co.,  Ill  La, 
815,   35   So.   918. 

30.  Order  denying  motion  to  dismiss  case 
as  to  one  party,  where  question  involved  ia 
whether  liability  of  such  party  has  been 
settled  by  previous  appeal  [Code  1892,  S 
34].      State   v.   Woodruff    [Miss.]    35    So.    422. 

31.  When  a  court  has  power  to  appoint 
a  receiver  under  facts  stated,  objections  as 
to  matters  of  form  only  cannot  be  received 
when  collaterally  presented  to  the  supreme 
court  on  an  application  for  a  supersedeas. 
Troughber  v.  Akin,  109  Tenn.  461,  73  S.  W. 
118.  Orders  requiring  parties  to  interplead. 
Wagstaff  V.  Wagstaff,  67  Kan.  832,  72  P. 
780. 

32.  Leavltt    v.    Katzoff,    86    N.    T.    S.    495. 

33.  Reynolds  v.  Packer's  Nat.  Bank,  66 
Kan.  461,  71  P.   847. 

34.  Waukesha  County  Agricultural  Soo. 
V.  Wisconsin  Cent.  R.  Co.,  117  Wis.  589,  94 
N.  W.  289. 
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serting  therein  that  the  motion  was  denied  on  a  particular  ground/"  nor  an  in- 
terlocutory decree  entered  in  the  circuit  court  in  execution  of  the  mandate  of  the 
circuit  court  of  appeals.^"  The  reservation  to  a  defeated  party  of  the  right  to 
renew  a  motion  which  was  denied  is  no  ground  for  appeal  by  the  successful  party.*' 
An  appeal  lies  to  the  district  court  from  an  order  of  a  United  States  commissioner 
denying  a  new  trial  in  a  Chinese  exclusion  case/^  and  from  an  order  of  the  special 
term  of  the  city  court  of  New  York,  denying  a  motion  to  compel  the  acceptance 
of  service  of  a  notice  of  appeal." 

These  orders  must  be  final,*"  or  affect  a  substantial  right.*^ 

An  ex  parte  order  appointing  a  receiver  is  appealable,**  and  an  appeal  lies 
from  a  judgment  allowing  his  compensation  and  expenses.*' 

An  order  discharging  an  order  to  show  cause  for  contempt  in  disobeying  an 
order  of  court  granted  on  final  decree,  is  reviewable,**  and  proceedings  to  punish 
a  witness  for  contempt  in  failing  to  give  testimony  for  use  in  an  action  in  another 
state  constitute  a  special  proceeding  from  which  appeal  will  lie.*'  A  judgment  of 
the  circuit  court  convicting  defendant  of  contempt  in  an  equity  suit,  being  a  judg- 
ment rendered  in  a  criminal  case  separate  and  distinct  from  the  equity  suit,  is 
reviewable  by  the  circuit  court  of  appeals  on  writ  of  error.*' 

Error  lies  in  Wisconsin  at  the  suit  of  either  party  to  the  decision  of  a  com- 
missioner in  habeas  corpus  proceedings,*'  but  no  appeal  on  behalf  of  the  state  lies 
from  an  order  of  the  probate  judge  in  Alabama  admitting  a  person  charged  with 
homicide  to  bail  on  habeas  corpus,  prior  to  indictment.*' 

An  appeal  lies  from  an  order  of  reference  and  from  an  order  denying  a  mo- 
tion to  vacate  the  order.*' 


3B.  Han  V.  Redlngton,  87  App.  Dlv.  248, 
84    N.    T.    S.    279. 

3«.  Minnesota  Mollne  Plow  Co.  v.  Dow- 
agiao  Mfg.  Co.  [C.  C.  A.]  126  F.  746. 

37.  Denial  of  corporation's  motion  for 
discharge  of  receiver,  with  right  to  renew; 
appeal  by  receiver.  Union  Surety  &  Guar- 
anty Go.  V.  Greater  New  York  Amusement 
Co.,   87  App.   Div.   287,   84  N.  Y.   S.   286. 

38.  U.  S.  V.  Ng  Young,  126  F.  425. 

39.  Code  Civ.  Proo.  §  3189.  Masor  v. 
Jacobus.  84  N.  Y.  S.  270. 

40.  Orders  held  final:  Order  quashing 
attachment.      Steuart    v.    Chappell    [Md.l    57 

A.  17.  Order  dismissing  petition  for  habeas 
corpus.  Costello  v.  Palmer,  20  App.  D.  C. 
210. 

Orders  not  final:  Order  directing  witness 
to  answer  certain  specified  questions.  Strong 
v.  Randall,  177  N.  Y.  400,  69  N.  B.  721. 
Order  pending  suit  restraining  threatened 
trespasses,  for  inspection  and  survey.  Mon- 
tana Ore  Purchasing  Co.  v.  Butte  &  B. 
Consol.  Mln.  Co.  [C.  C.  A.]  126  F.  168.  Or- 
der of  discharge  on  writ  of  habeas  corpus. 
Magerstadt  v.  People,  105  111.  App.  316.  Or- 
der overruling  plea  to  require  another  party 
to  be  made  defendant  In  suit  to  foreclose 
mortgage.     Miller  v.  Hubbard   [Mich.]    98  N. 

B.  390.  Order  refusing  a  motion  to  strike 
from  flies  a  claim  of  exemptions  in  a  gar- 
nishment proceeding  and  render  Judgment 
against  garnishee.  Chamberlain  v.  Mobile 
Fish  &  Oyster  Co.,  137  Ala.  187,  33  So.  822. 
See  1  Curr.  L.  99,  n.  64. 

41.  A  Judgment  vacating  a  town  or  vil- 
lage plat  Is  a  final  order  affecting  a  sub- 
stantial right,  and  appealable.  Koochiching 
Co.  v.  Franson  [Minn:]  98  N.  W.  98.  After 
appeal   to    the    superior    court   from    a   Judg- 


ment of  an  acting  Justice  of  the  peace,  an 
order  of  the  superior  court  vacating  the 
Judgment  appealed  from  on  motion  is  a  final 
order  In  a  special  proceeding,  and  affects 
a  substantial  right.  Deuster  v.  Zillmer,  119 
Wis.  402,  97  N.  W.  31.  An  order  taking 
minors'  funds  out  of  the  hands  of  their 
tutor  Is  presumably  Injurious  to  them  and 
appealable.  Succession  of  Wegmann,  110  La. 
930,  34  So.  878.     See  1  Curr.  L.  99,  n.  65. 

42.  Sess.  Laws  1899,  p.  146  expressly  so 
provide.  Humney  v.  Donovan,  28  Mont.  69, 
72  P.  306.  Orders  appointing  receivers  be- 
long to  the  class  of  interlocutory  orders, 
and  are  not  In  general  reviewable  upon  ap- 
plication for  supersedeas.  Troughber  v. 
Akin,  109  Tenn.  451,  73  S.  W.  118. 

43.  Forrester  v.  Boston  &  M.  Consol.  Cop- 
per &  Silver  Mln.  Co.  [Mont.]  7S  P.  2.  Where 
an  order  is  made  fixing  a  receiver's  com- 
pensation and  expenses  and  subsequently 
another  is  made  adjudging  that  a  certain 
party  shall  pay  such  compensation  and  ex- 
penses, the  latter  order  Is  the  final  one  from 
which  appeal  will  lie.  State  v.  District 
Court,  28  Mont.   227,  72  P.   613. 

44.  Deppe  v.  Ford,  89  Minn.  253,  94  N. 
W.  679.  Violating  an  Injunction  against  In- 
fringement of  a  trade-mark.  Bnoch  Mor- 
gan's Sons  Co.  V.  Gibson  [C.  C.  A.]  122  P.  420. 

45.  Strong  V.  Randall,  177  N.  Y.  400,  69 
N.    B.    721. 

46.  Act  Mch.  3,  1891,  o.  517.  In  re  Helnze 
[C.    C.    A.]    127    P.    96.  ■ 

47.  State  V.  Whitcher,  117  Wis.  668,  94 
N.    W.     787. 

48.  Cr.  Code  1896,  §  4314.  State  v.  Berk- 
stresser,   137  Ala.   109,   34   So.    686. 

49.  Albany  Brass  &  Iron  Co,  v.  Alton,  84 
N.    Y.    S.    180. 
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Provisional  orders  for  relief.'"' — Error  will  not  lie  from  an  order  discharging 
an  attachment  when  there  is  nothing  in  the  record  to  show  that  any  action  was 
ever  taken  under  the  writ."^  A  rule  made  by  a  justice  of  the  supreme  court  in 
vacation,  discharging,  a  rule  to  show  cause  why  a  writ  of  attachment  issued  out  of 
the  supreme  court  should  not  be  quashed,  cannot  be  reviewed  as  a  motion  made 
before  a  single  justice."'' 

An  order  entered  in  the  minutes  granting  an  injunction  is  appealable,"'  but  no 
appeal  lies  from  an  order  of  a  judge  intended  as  process  to  carry  into  effect  an  or- 
der granting  an  injunction."*  Orders  on  motions  to  dissolve  temporary  injunctions 
are  not  appealable  in  Iowa,"°  Texas,""  or  Nebraska,"^  but  in  Louisiana,  a  judgment 
dissolving  an  injunction  against  acts  of  trespass  on  real  property  is  appealable, 
whether  interlocutory  or  not,  the  injury  being  irreparable.^'  The  granting  of  a 
temporary  restraining  order  is  not  reviewable  after  it  has  passed  into  a  permanent 
injunction."'  An  order  granting  an  injunction  pendente  lite,""  or  continuing  a 
preliminary  injunction,  is  appealable  to  the  circuit  court  of  appeals,'^  except  in 
cases  where  that  court  would  not  have  jurisdiction  of  an  appeal  from  the  final 
decree  in  the  case."^ 

Eminent  domain  proceedings^^  are  covered  by  statute,  as  shown  below.'* 

(§  4B)  7.  Orders  after  judgment^^  are  not  separately  appealable  in  Colo- 
rado.""  An  order  vacating"^  or  refusing  to  vacate  a  judgment  is  appealable,"'  but 
an  order  opening*""  or  refusing  to  open  a  default  is  not,'"  and  defendant  cannot 


50.  See  1  Curr.  L.  100. 

51.  Sand  Hills  Commercial  Co.  v.  Phil- 
lips   Bros.    &    Rennau    [Neb.]    98    N.    W.    71S. 

53.  Garbett  v.  Mountford  [N.  J.  Law]  57 
A.  257. 

53,  54.  MacGinniss  v.  Boston  &  M.  Consol. 
Copper    &    Silver   Min.    Co.    [Mont.]    75    P.    89. 

55.  An  order  on  motion  to  dissolve  a  pre- 
liminary injunction  not  being  a  final  ad- 
judication of  the  merits  can  only  be  con- 
sidered on  a  proper  assignment  of  errors. 
Hawkeye  Ins.  Co.  v.  Huston,  121  Iowa,  393, 
96  N.  W.  895. 

56.  An  appeal  will  not  lie  from  an  inter- 
locutory order  modifying  and  continuing  In 
force  a  temporary  injunction,  where  the 
record  fails  to  show  that  the  cause  has  been 
Anally  tried  or  disposed  of.  Medlin  v.  Seide- 
mann    [Tex.   Civ.   App.]    79   S.   W.   590. 

57.  An  order  dissolving  or  modifying  a 
temporary  injunction  is  not  reviewable  ex- 
cept in  connection  with  a  final  judgment  dis- 
posing of  the  case.  Horst  v.  Board  of  Sup'rs 
of  Dodge  County   [Neb.]   98  N.  W.   822. 

58.  Gotten  v.  Christen,  110  La.  444,  34 
So.    597. 

59.  Wagstaff  v.  WagstafE,  67  Kan.  832,  72 
P.   780. 

60.  Act  Mch.  3,  1891.  Kerr  v.  City  of 
New  Orleans  [C.  C.  A.]  126  F.  920. 

61.  Act  Cong.  June  6,  1900.  Armat  Mov- 
ing Picture  Co.  v.  Edison  Mfg.  Co.  [C.  C. 
A.]    125   F.    939. 

62.  Jurisdiction  dependent  solely  on  issue 
Involving  constitutionality  of  statute.  "Wright 
v.   MacFarlane   &   Co.    [C.   C.   A.]    122   F.  770. 

63.  See   1  Curr.   L.   101. 

64.  N.  C.  Code,  1883,  §  1946,  limits  appeal  to 
final  judgments  confirming  reports  of  com- 
missioners on  exceptions.  Holly  Shelter  R. 
Co.  v.  Newton,  133  N.  C.  132,  136,  45  S.  E. 
549.  Upon  the  filing  of  exceptions  to  the 
report  and  the  determination  of  them  by 
the  court,  either  party  may  appeal  to  the 
court   at  term,    and   thence,   after  Judgment, 


to  the  supreme  court  [Code  1883,  §  1946]. 
Cape  Fear  &  N.  R.  Co.  v.  Stewart,  132  N.  C. 
248,  43  S.  B.  638.  .Judgment  for  the  recov- 
ery of  the  land  is  final,  though  the  question 
of  damages  Is  still  pending,  but  a  mere  de- 
termination that  plaintiff  has  a  right  to  con- 
demn is  not.  The  original  order  appointing 
commissioners  Is  not  appealable  In  West 
Virginia.  "Wheeling  &  E.  G.  R.  Co.  v.  At- 
kinson. 53  W.  Va.  539,  44  S.  B.  773;  citing 
Pack  V.  Chesapeake  &  O.  R.  Co.,  5  "W.  "Va. 
118;  "Wheeling  Bridge  &  Terminal  Co.  v. 
"Wheeling  Steel  &  Iron  Co.,  41  "W.  "Va.  747, 
24  S.  E.  651;  Tennessee  Cent.  R.  Co.  v. 
Campbell,  109  Tenn.  640,  75  S.  "W.  1012.  N. 
J.  Traction  act  of  1893  (P.  L.  1893,  p.  352; 
Gen.  St..  p.  3235)  gives  no  right  of  appeal  to 
companies  organized  thereunder,  under  the 
condemnation  act  of  1900,  §  9  (P.  L.  1900,  p. 
79).  Paterson  &  St.  L.  Traction  Co.  v.  De 
Gray  [N.  J.  Law]  56  A.  250.  Direct  authority 
to  appeal  from  "final  orders"  is  not  exclusive, 
and  appeal  will  lie  from  order  setting  asido 
award  of  commissioners  as  excessive  [Code 
Civ.  Proc.  5  3375].  In  re  Town  of  Guilford, 
85  App.   Div.   207,  83  N.   Y.   S.   312. 

65.  See  1   Curr.   L.   101. 

66.  Mills'  Ann.  Code,  §  898,  provides  for 
review  on  appeal  from  judgment.  Van 
Buskirk  v.  Balch  [Colo.  App.]  74  P.  792. 
No  appeal  will  lie  from  an  order  refusing 
to  set  aside  a  final  judgment.  Green  v. 
Thatcher,  31  Colo.  363,  72  P.  1078;  In  re 
Emanuel's   Estate,    31   Colo.    440,    72   P.   1079. 

67.  Department  of  Health  of  City  of  New 
York  V.  Babcook,  84  N.  Y.  S.  604.  Not  in 
Maryland  if  made  within  30  days  after  en- 
try of  the  judgment.  Laubheimer  v.  John- 
son  [Md.]   67  A.  539. 

68.  Meade  County  Bank  v.  Decker  [S.  D.] 
98  N.  W.  86;  Schrenkeisen  v.  Kroll,  85  N.  Y. 
S.  1072.  Contra,  Leavitt  v.  Epstein,  86  N. 
Y.    S.    208. 

69.  Department  of  tiealth  of  City  of  New 
York  V.  Eabeock,  84  N.  Y    S    604.     An  order 
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appeal  from  an  order  opening  a  default  against  him  on  terms.^*  The  refusal  to 
vacate  a  judgment  of  dismissal  for  want  of  prosecution  is  not  appealable/''  neither 
is  an  order  overruling  a  motion  to  set  aside  a  pretended  judgment  of  dismissal, 
which  was  in  fact  not  a  dismissal,"  and  an  appeal  does  not  IJe  from  an  order  of 
the  district  court  vacating  a  judgment  which  dismisses  an  appeal  from  the  pro- 
bate court  ;^*  but  an  order  denying  a  motion  to  vacate  the  appointment  of  an  ad- 
ministrator affects  a  substantial  right  and  is  appealable."' 

An  order  denying  a  motion  to  correct  a  judgment  is  not  separately  appeal- 
able." 

An  order  discharging  an  order  to  show  cause  why  defendant  should  not  be 
punished  for  contempt  in  disobeying  an  order  of  court  is  a  final  one,  affecting  a 
substantial  right,  upon  a  summary  application  after  judgment,  and  is  appeal- 
able.'' An  interlocutory  order  designed  to  carry  out  a  judgment  previously  ren- 
dered is  ordinarily  not  appealable,'"  but  an  order  overruling  a  motion  to  quash  an 
execution  is  appealable  xmder  a  statute  allowing  an  appeal  from  a  final  order  af- 
fecting a  stibstantial  right,'"  and  where  it  is  the  only  question  at  issue,  an  order 
recalling  and  quashing  an  execution  is  final  and  appealable.*" 

An  order  of  the  appellate  term  reversing  on  questions  of  law  an  order  of  the 
special  term  denying  an  application  of  the  purchaser  to  be  relieved  from  his  pur- 
chase at  a  judicial  sale,  made  after  final  judgment  confirming  the  sale,  is  re- 
viewable by  the  court  of  appeals.*^ 

Orders  relating  to  costs  are  reviewable  on  appeal  from  final  judgment  and 
not  independently,  costs  being  part  of  the  judgment.*" 

An  order  refusing  relief  from  an  order  denying  settlement  of  a  statement 
on  motion  for  new  trial,  on  the  ground  that  the  party  seeking  the  settlement  failed 
through  surprise  and  excusable  neglect,  is  appealable.*' 

(§  4B)  8.  Decisions  of  intermediate  courts J"^ — A  reversal  by  the  appellate 
division  in  New  York  on  questions  of  law  only,  the  facts  being  examined  and  no 
error  found,  makes  a  case  for  the  court  of  appeals."* 

§  4B)  9.  Parts  of  judgments.^" — Judgments  may  be  reviewed  in  part  so 
far  as  they  are  severable.*' 

(§4)     C.  Dependent  on  character  or  value  of  action,  subject-matter^  or  con- 
troversy.    1.  Nature  of  action?^ — ^An  action  appealable  to  the  circuit  court  in 


Betting  aside  a  default  and  aUowIng  defend- 
ant to  answer  in  foreclosure  of  a  tax  lien, 
the  summons  by  publication  being  defective, 
is  not  appealable  as  an  order  granting  a 
new  trial,  nor  as  a  final  order  after  judg- 
ment affecting  a  substantial  right.  Ball. 
Code,  5  6500  (Laws  1893,  p.  119,  I  1.  sub.  7)]. 
Thompson  v.  Robbins,  32  Wash.  149,  72  P. 
1043. 

70.  No  appeal  lies  from  an  order  of  the 
municipal  court  in  New  York  denying  a 
motion  to  set  aside  a  default  judgment 
[Mun.  Court  Act,  §§  253-257,  311  (Laws  1902,  c. 
580)].      Leavltt  v.   Epstein,    86   N.    T.    S.    208. 

71.  Long  Branch  Pier  Co.  v.  Crossley,  40 
Misc.   249,  81  N.  T.  S.   905. 

73.  Tubman  v.  Baltimore  &  O.  R.  Co.,  20 
App.  D.    C.   541. 

73.  Kinman  v.  Scheuer  [Mont.]  7B  P.   690. 

74.  McMaster  v.  People's  Bank  of  Sdmond 
[Old.]  73  P.  946. 

75.  In  re  Sutton's  Estate,  31  Wash.  340, 
71    P.    1012. 

76.  Cullen    v.    Harris    [Utah]    73    P.    1048. 


TZ.  Deppe  v.  Ford,  89  Minn.  263,  94  N.  W 
679. 

78.  It  may  be  when  the  question  Is  raised 
whether  it  had  not  already  been  carried 
out.  Succession  of  Wegmann,  110  La.  930 
34    So.    878. 

79.  Ball.  Ann.  Codes  &  St.  §  6500.  Hewitt 
V.  Root,  31  Wash.  312,  71  P.  1021. 

80.  Little  &  Smith  v.  Atchison,  T.  &  S 
F.  R.  Co.  [Ind.  T.]   76  S.  W.  283. 

81.  Parish  v.  Parish,  175  N.  T.  181,  67  N. 
E.    298. 

82.  Spencer  v.  Mungus,  28  Mont.  357,  72 
P.    663;    King   v.    Allen    [Mont.]    73    P.    1107. 

83.  Murphy  v.  Stelling,  138  Cal.  641,  72 
P.    176. 

84.  See   1   Curr.  L.    102. 

85.  Albrlng  v.  New  Tork  Cent.  &  H  R 
R.  Co.,  174  N.  T.  179,  66  N.  E.  665. 

86.  See  1  Curr.  L.  103. 

87.  Defendant  in  foreclosure  proceedings 
can  appeal  from  the  part  of  the  judgment 
awarding  a  deficiency  of  judgment.  Perelea 
V.  Leiser,  119  Wis.  347,  96  N.  W,   799. 

SS.     See   1   Curr,   L.    103. 
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Ohio,  after  final  judgment  in  the  court  of  common  pleas,  must  be  a  civil  action," 
an  action  of  which  the  common  pleas  has  original  jurisdiction,  and  one  in  which 
the  right  to  demand  a  jury  does  not  exist.""  A  judgment  of  a  justice  of  the  peace 
in  forcible  entry  and  detainer  is  not  appealable  in  Nebraska,  not  being  civil."* 

(§  4C)  2.  Questions  of  law.'" — No  appeal  lies  in  New  Jersey  from  the  dis- 
trict court  upon  questions  of  fact,  but  only  for  error  in  point  of  law,  or  upon  the 
admission  or  rejection  of  evidence."* 

(§  4C)  3.  The  existence  of  a  constitutional  question'*'  authorizes  an  appeal 
direct  to  the  supreme  court,  in  Missouri,"^  and  ultimately  to  the  highest  court  of 
probably  all  the  states  and  to  the  Federal  supreme  court."'  A  previous  decision 
of  the  same  question  by  the  supreme  court  of  Missouri  will  not  deprive  it  of  juris- 
diction," and  the  question  being  open  at  the  time  of  transfer,  the  court  will  re- 
tain the  cause  and  decide  it,  though  an  interim  decision  settles  the'  question." 
The  constitutional  question  must  have  been  raised  below,"'  and  decided  against 
the  constitutionality  of  the  statute.*  A  case  properly  before  the  Federal  supreme 
court  on  a  constitutional  ground  on  appeal  from  a  Federal  court  stands  for  de- 
cision on  all  questions  properly  in  the  record,  even  though  the  constitutional  ques- 
tion is  decided  adversely  to  appellant;"  but  in  such  case  the  court  will  not  be 
astute  to  support  its  jurisdiction  upon  another  ground,  which  it  could  not  consider 
apart  from  the  failing  foundation,  and  which  has  nothing  to  commend  it  but  the 
letter  of  the  law.' 

The  construction  merely,  of  a  statute*  or  contract,  is  not  constitutional,"  and 
the  question  whether  the  bill  lodged  with  the  secretary  of  state  is  the  bill  passed 
by  the  legislature  and  the  finding  of  the  court  thereon  raises  no  constitutional 
question.*  The  mere  finding  of  an  issue  as  to  which  party  shall  pay  the  costs  can- 
not raise  a  constitutional  question,'  and  the  decision  of  a  court  cannot  be  "a  law 


89.  Mandamus  Is  a  civil  action.  State  v. 
Philbrlck,  69  Ohio  St.   283,  69  N.  B.  439. 

90.  Rev.  St.  1892,  §  5226.  Action  for  money 
not  requiring  a  decree  grrantlng  some  mode 
of  equitable  relief  Is  not  appealable.  Lange 
V.    Lange,    69   Ohio  St.    346,    69   N.    B.    611. 

01.  Changed  by  statute,  1901,  p.  484,  c. 
86.  Sullivan  Transfer  Co.  v.  Paska  [Neb.] 
96  N.  W.  163;  Adklns  v.  Andrews  [Neb.]  96 
N.  W.  228;  Sullivan  v.  Haight  [Neb.]  96  N. 
W.  487.  Forcible  entry  and  detainer  pro- 
ceedings are  not  civil.  Adkins  v.  Andrews 
[Neb.]   96  N.  W.  228. 

92.  See   1  Curr.  L.   104. 

93.  P.  L.  1902,  p.  565.  Phelps  v.  Seymour 
[N.   J.    Law]    57   A.    129. 

94.  See   1  Curr.  L.   104. 

95.  Hllgert  v.  Barber  Asphalt  Pav.  Co., 
173  Mo.  319,  72  S.  W.  1070.  Criminal  case. 
State  V.  Kentner   [Mo.  App.]    74  S.  "W.   9. 

9«.  Rausoh  v.  Barrere,  109  La.  563,  33 
So.  602;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Har- 
mon, 161  Ind.  358,  68  N.  B.  589;  Holmberg 
V.  News-Times  Pub.  Co.,  31  Colo.  456,  73  P. 
865;  People  v.  West  Chicago  St.  R.  Co.,  203 
in.    551,   68   N.   B.    78. 

»7.  Brown  v.  Missouri,  K.  &  T.  R.  Co.,  175 
Mo.  185,  74  S.  W.  973;  State  v.  Smith,  177  Mo. 
69,  75  S.  "W.  625. 

98.  Lee  v.  Jones  [Mo.]  ,79  S.  W.  927. 

99.  Brown  V.  Missouri,  K.  &  T.  R.  Co.,  175 
Mo.  185,  74  S.  "W.  973;  State  v.  Smith,  176 
Mo.  44,  75  S.  W.  468.  The  supreme  court  of 
Louisiana  will  retain  jurisdiction  on  consti- 
tutional grounds,  though  not  raised  by  plead- 
ings,  where   appeal    is   allowed   by   the   trial 


court  on  such  a  ground  and  the  adverse  liti- 
gant has  answered  complaint  of  error  as  to 
such  constitutional  question.  Rausch  v. 
Barrere,  109  La.  663,  33  So.  602.  Objection 
on  ground  of  taking  property  without  due 
process  of  law  and  denial  of  equal  protection 
of  the  law  held  sufficiently  raised.  Suess 
V.  Imperial  Life  Ins.  Co.  [Mo.  App.]  73  S. 
W.  353.  Appeal  from  justice  court;  penalty 
and  attorney  fee  to  plaintiff  in  suit  for  labor 
claim.  Baltimore  &  O.  S.  W.  R.  Co.  v.  Har- 
mon, 161  Ind.  358,  68  N.  B.  589.  See  1  Curr. 
L.  105,   n.   26. 

1.  Rausoh  V.  Barrere,  109  La.  663,  33  So. 
602.     See  1  Curr.  L.  105,  n.  25. 

a.  Warner  v.  Searle  &  Hereth  Co.,  191 
U.  S.  195,  24  S.  Ct.  79;  Spreekles  Sugar  Re- 
fining Co.  v.  McClaln,  192  U.  S.  397,  24  S.  Ct. 
376. 

3.  San  Diego  Land  &  Town  Co.  v.  Jas- 
per, 189  U.  S.  439,  23  S.  Ct.  571,  47  Law.  Ed. 
892. 

4.  Arbuckle  v.  Blackburn,  191  TT.  S.  405, 
24  S.  Ct.  148;  Spreekles  Sugar  Refining  Co.  v. 
McClain,  192  U.  S.  397,  24  S.  Ct.  376.  Ques- 
tion as  to  when  an  act  takes  effect.  Hllgert 
v.  Barber  Asphalt  Pav.  Co.,  173  Mo.  319,  72 
S.    W.    1070. 

5.  Question  whether  paving  contractor  Is 
excused  from  performing  contract  within 
time  stipulated  is  not.  Hllgert  v.  Barber 
Asphalt  Pav.  Co.,  173  Mo.  319,  72  S.  W.  1070. 

e.  Holmberg  v.  News-Times  Pub.  Co.,  31 
Colo.   456,  73  P.  865. 

7.  Woody  V.  St.  Louis  &  S.  P.  R.  Co.,  173 
Mo.   547,   73  S.  W.   475. 
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impairing  the  obligation  of  a  contract."*  Where  a  street  railway  company  ac- 
quired its  rights  and  constructed  a  tunnel  under  a  navigable  river  on  condition 
that  navigation  should  not  be  obstructed,  mandamus  to  compel  it  to  lower  the 
tunnel  does  not  involve  the  determination  of  the  constitutional  question  as  to 
taking  of  property  without  compensation  and  due  process  of  law.* 

(§  40)  4.  Construction  of  statutes  and  public  regulations^"  is  of  itself  a 
ground  in  some  states,^^  though  the  case  be  one  within  the  jurisdiction  of  a  jus- 
tice of  the  peaee.^''  The  question,  however,  must  have  been  raised  below.^'  The 
fact  that  a  national  bank  is  organized  under  a  law  of  the  United  States  will  not 
confer  jurisdiction  upon  the  supreme  court  of  a  writ  of  error  to  the  circuit  court 
of  appeals,  where  no  other  jurisdictional  fact  exists,  except  diversity  of  citizen- 
ship." 

(§  40)  5.  A  jurisdictional  question^'^  authorizes  an  appeal  direct  to  the  Fed- 
eral supreme  court,^*  but  it  must  have  been  decided  adversely  to  the  plaintifE.*' 

(§  40)  6.  A  federal  question^^  confers  jurisdiction  by  direct  appeal  on  the 
supreme  court  of  Missouri.^* 

(§40)  7.  Conflicting  or  overruling  decisions.""'  A  conflict  between  the 
Missouri  courts  of  appeals,"^  or  between  one  of  them  and  the  supreme  court,^'' 
makes  a  case  certifiable  to  the  supreme  court.  Jurisdiction,  however,  does  not 
depend  upon  the  actual  existence  of  a  conflict,  but  upon  the  fact  that  one  of  the 
judges  deems  it  to  exist.'''  Where  the  court  of  appeals  unanimously  deem  their 
decision  to  be  in  conflict  with  that  of  the  supreme  court  they  should  not  certify 
the  case,  but  should  set  aside  their  ruling,  and  make  one  conformable  to  that  of 
the  supreme  court."* 

(§  40)  8.  Revenue  and  tax  cases/^  are  appealable  directly  to  the  supreme 
court  in  Illinois,"®  Missouri,"  and  Louisiana,"'  but  a  controversy  between  two 
school  districts  as  to  which  of  them  is  entitled  to  school  tax  money,"'  or  a  suit  to 


8.  Hllgert  v.  Barber  Asphalt  Pav.  Co., 
173  Mo.  319,  72  S.  "W.  1070. 

9.  People  V.  West  Chicago  St.  R.  Co.,  203 
111.  551,  68  N.  B.  78. 

10.  See  1  Curr.  L.  105. 

11.  Rocheblave  Market  Co.  v.  New  Or- 
leans, 110  La.  529,  34  So.  665.  Burns'  Rev. 
St.  1901,  §§  7510,  7612,  regarding  escape  of 
gas  and  oil.  Given  v.  State,  160  Ind.  552,  66 
N.  B.  750.  Burns'  Rev.  St.  §§  7089,  7090,  held 
not  involved  in  suit  for  failure  to  furnish 
natural  gas  under  contract.  Mendenhall  v. 
Diamond  Plate  Glass  Co.  [Ind.]  68  N.  B.  595. 

12.  13.  Baltimore  &  O.  S.  W.  R.  Co.  v. 
Harmon,  161  Ind.   358,  68  N.  B.  689. 

14.  Continental  Nat.  Bank  v.  Buford,  191 
U.  S.  119,  24  S.  Ct.   54. 

15.  See   1   Curr.  L.  105. 

16.  Anglo-American  Provision  Co.  v.  Da- 
vis J-rovision  Co.,  191  U.  S.  376,  24  S.  Ct.  93. 
Question  is  raised  by  a  finding  as  to  wheth- 
er facts  exist  conferring  Jurisdiction  on  the 
court.  Diversity  of  citizenship.  Sun  Print. 
&  Pub.  Ass'n  V.  Bdwards  [C.  C.  A.]  121  P. 
826.  Where  the  contention  is  that  on  the 
facts  no  case  of  contempt  was  made  out, 
and  that  therefore  the  court  below  had  no 
jurisdiction  to  punish,  the  question  is  not 
one  of  jurisdiction,  but  goes  to  the  merits. 
O'Neal  V.  U.  S.,  190  U.  S.  36,  23  S.  Ct.  776,  47  L. 
Ed.  945. 

17.  Decision  sustaining  Jurisdiction  but 
for  defendant  on  the  merits  does  not  au- 
thorize appeal.  Anglo-American  Provision 
Co.  V.  Davis  Provision  Co.,  191  U.  S.  376,  24 
S.  Ct.    93. 


18.  See   1   Curr.  Ij.    104,   n.    21. 

19.  Plea  of  ultra  vires  by  national  bank. 
First  Nat.  Bank  v.  American  Nat.  Bank,  173 
Mo.   153„    72   S.   W.    1059. 

20.  See  1  Curr.   L.    105. 

21.  A  ruling  that  a  sleeping  car  passen- 
ger when  awake  has  exclusive  custody  of 
his  luggage  is  not  in  conflict  wjth  a  ruling 
that  when  he  is  asleep  the  custody  Is  mixed. 
Morrow  v.  Pullman  Palace  Car  Co.,  98  Mo. 
App.    361,   73   S.   W.   281. 

22.  That  the  Missouri  court  of  appeals 
decides  contrary  to  the  ruling  of  the  supreme 
court  will  not  entitle  the  aggrieved  party 
to  a  review  by  certiorari,  where  none  of 
the  Judges  of  the  court  of  appeals  deems 
its  opinion  contrary  to  the  supreme  court's 
ruling.  State  v.  Smith,  173  Mo.  398,  73  S. 
W.    211. 

23.  Clark  V.  Missouri,  K.  &  T.  R.  Co.  [Mo.] 
77  S.  W.   882. 

24.  Wllden  v.  McAllister  [Mo.]  77  S.  W. 
730. 

25.  See  1   Curr.   L.   105. 

26.  Practice  Act,   §   88. 

27.  Motion  to  vacate  judgment  for  taxes 
and  quash  execution  thereon,  on  the  ground 
that  defendant  was  a  minor  when  the  Judg- 
ment was  rendered,  does  not  Involve  a  con- 
struction of  the  revenue  laws.  State  v.  Gaw- 
ronski  [Mo.]   78  S.  W.  807. 

28.  Burguieres  v.  Sanders,  111  La.  109, 
35   So.  478. 

20.  People  V.  Helt,  203  III.  Ill,  67  N.  B. 
741;  Trustees  of  Schools  v.  Board  of  School 
Inspectors,   208   111.    73,   69  N.   B.    781. 
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restrain  a  county  from  entering  into  a  contract  with  a  private  person  to  discover 
property  omitted  from  the  tax  rolls,  do  not  involve  the  revenue  within  the  rule,'" 
and  in  Louisiana,  where  the  amount  only,  and  not  the  validity  of  a  tax,  is  in 
question,  there  is  no  jurisdiction.'^  In  Kentucky,  an  action  to  recover  personal 
property  levied  on  to  satisfy  a  tax  may  be  appealed,  irrespective  of  the  amount 
in  controversy.'^ 

(§  4C)  9.  Cases  involving  freeholds  and  titles/^  in  most  states,  are  ap- 
pealable directly  or  tdtimately  to  the  highest  court.  The  judgment  to  be  ren- 
dered in  the  case  must  itself  affect  the  title;  that  the  title  is  the  subject  of  col- 
lateral inquiry  is  not  enough,'*  but  when  the  ultimate  object  of  an  action  is  to 
unconditionally  divest  one  party  of  title  to  realty  and  vest  it  in  another,  a  free- 
hold is  involved."  Neither  forcible  entry  proceedings,'"  suits  for  trespass,  or  to 
fix  a  boundary,'^  nor  an  action  for  damages  because  of  prior  conveyances  of  miner- 
als from  land  concealed  from  plaintiff  purchaser,  involves  title,"  but  a  decree  con- 
firming title  and  charging  it  with  a  resulting  trust  does.'"  Actions  concerning 
taxes  on  real  estate,*"  and  proceedings  to  foreclose  liens  on  land,  do  not,  as  a  rule, 
involve  freeholds,*^  but  where  the  defense  of  homestead  is  put  in,  the  freehold  is 
in  issue  ;*^  and  in  Kentucky,  where  a  lien  upon  land  is  asserted,  the  title  is  in 
controversy,  and  the  court  of  appeals  has  jurisdiction  regardless  of  the  amount  of 
the  asserted  lien.*'  Where  the  lien  asserted  is  waived,  no  title  is  involved.**  A 
suit  to  set  aside  a  trust  deed  to  land  involves  title  in  Missouri,*"  unless  the  ground 
be  that  the  debt  is  paid.*'  Since  surplus  money  arising  on  a  sale  under  a  trust 
deed  is  treated  as  realty,  a  contest  over  the  ownership  thereof  under  conflicting 
liens  is  within  the  exclusive  jurisdiction  of  the  supreme  court  in  Missouri.*' 


so.    Wilson  V.  Marion  County,  205  111.  B80, 

68  N.   E.    793. 

31.  Tebault  v.  New  Orleans,  108  La.  686; 
Rocheblave  Market  Co.  v.  City  of  New  Or- 
leans,  110  La.   529,   34  So.   665. 

3S.  Willis  V.  Thornton,  25  Ky.  L.  R.  1521, 
78   S.  W.   215. 

33.  See  1  Curr.  L.  106. 

34.  Porter  v.  Kansas  City  &  Northern 
Connecting  R.  Co.,  175  Mo.  96,  74  S.  W.  992. 
See  1  Curr.  L.  106,  n.  49. 

35.  Suit  to  annul  conveyances.  Venner  v. 
Denver  Union  Water  Co.  [Colo.]  75  P.  412. 
A  freehold  is  Involved  only  where  the  re- 
sult of  the  litigation  must  he  that  one  party 
will  gain  and  another  lose  a  freehold  es- 
tate, or  where  the  title  is  so  put  in  issue  by 
the  pleadings  that  a  decision  of  the  case 
necessarily  involves  a  decision  as  to  the  title. 
Kellogg  Newspaper  Co.  v.  Corn  Belt  Nat. 
Bldg.  &  L.  Ass'n,  105  111.  App.  62.  Mandamus 
to  street  railway  company  to  compel  lower- 
ing of  tunnel  under  river  does  not,  either 
as  to  freehold  of  company  or  easement  of 
public.  People  v.  West  Chicago  St.  R.  Co., 
203  111.  551,  68  N.  E.  78.  Suit  to  set  aside 
contract  to  convey  in  consideration  of  future 
support.  Payne  v.  White,  207  111.  562,  69 
N.  E.  856.  Petition  to  sell  real  estate  of 
decedent  to  pay  debts  does  not.  Frier  v. 
Lowe,  207  111.  410,  69  N.  E.  899.  The  title 
is  Involved  by  a  declaration  for  trespass 
quare  olausum  freglt,  plea,  llberum  tene- 
mentum,  and  replication  to  the  country. 
Illinois   Cent.    R.   Co.    v.   Hatter,    207   111.    88, 

69  N.   E.   751. 

36.  Brennan  Mercantile  Co.  v.  Vlckers,  31 
Colo.    323,    73    P.    45. 

37.  Beasley  v.  Glassell.  110  La.  230,  34  So. 
424. 


38.  Adkins  V.  Villiams,  25  Ky.  L.  R.  1768, 
78    S.  W.   S70. 

39.  Hewitt  v.  Price  [Mo.  App.]  74  S.  W. 
884. 

40.  An  action  to  collect  delinquent  real 
estate  taxes  does  not  involve  title.  State 
V.  Elliott  [Mo.]  79  S.  W.  696.  A  motion  to 
vacate  a  judgment  for  taxes  and  quash  the 
execution  thereon,  because  of  defendant's 
minority,  does  not  Involve  title.  State  v. 
Gawronskl  [Mo.]  78  S.  W.  807.  A  proceed- 
ing to  set  aside  a  special  tax  bill  as  a  cloud 
on  title  does  not  involve  title.  Smith  v. 
Weatpert,  174  Mo.  394,  74  S.  W.  610. 

41.  Whether  certain  lots  were  subject  to 
lien  of  trust  deed.  Williams  v.  Spltzer,  203 
111.  505,  68  N.  E.  49.  Foreclosure  of  mort- 
gage. Garber  v.  Garber,  66  Kan.  791,  72  P. 
267.     See  1  Curr.  L.  107,  n.  66. 

42.  Kellogg  Newspaper  Co.  v.  Corn  Belt 
Nat.   Bldg.   &  L.  Ass'n,   105  111.  App.   62. 

43.  Bybee's  Ex'r  v.  Poynter,  25  Ky.  L.  R. 
1251,  77  S.  W.  698;  Bishop  v.  Matney,  25  Ky. 
L.  R.  1777,  78  S.  W.  856.  Vendor's  lien.  Car- 
ter V.  Farthing,  24  Ky.  L.  R.  1927,  72  S.  W. 
745.  Mechanic's  lien.  Fowler  v.  Pempelly, 
25   Ky.   L.    R.   616,   76   S.   W.   173. 

44.  Rhodes  v.  Frankfort  Chair  Co.,  26  Ky. 
L.  R.  2042,  79  S.  W.  768. 

45.  Reed  v.  Colp  [Mo.  App.]  74  S.  W.  422. 
Citing  Nearen  v.  Bakewell,  110  Mo.  645,  19 
S.  W.  988;  Overton  v.  Overton,  131  Mo.  559, 
33  S.  W.  1;  Scheer  v.  Scheer,  148  Mo.  448, 
50  S.  W.  Ill;  Bouner  v.  Lisenby,  73  Mo.  App. 
562. 

4«.  Christopher  v.  People's  Home  &  Sav. 
Ass'n   [Mo.]   79  S.  W.   899. 

47.  Eubank  v.  Finnell  [Mo.  App.]  73  S.  W. 
354. 
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(§  4C)  10.  Validity  of  a  franchise*^  confers  jurisdiction  on  the  highest 
court  of  most  states  regardless  of  the  amount  involved.*'  Denial  of  a  mandamus 
on  the  sole  ground  that  the  franchise  of  the  corporation  applying  for  it  has  ex- 
pired, involves  a  question  of  franchise,  and  gives  the  supreme  court  jurisdiction 
of  an  appeal  therefrom,""  but  no  franchise  is  involved  in  mandamus  to  compel  a 
street  railway  company  to  lower  its  tunnel  under  a  river."^ 

(§  4C)  11.  Prolate  and  administration^^  orders  are  usually  appealable,"" 
and  where*  there  is  an  appeal  from  the  judgment  in  a  contest  over  the  probate  of 
a  will,  an  appeal  lies  from  an  order  denying  the  motion  for  a  new  trial."* 

(§  4C)  13.  Banhruptcy  matters.^^ — The  disposition  by  the  district  court  of 
a  fund  surrendered  by  a  mortgagee  to  a  trustee  in  bankruptcy,  subject  to  the  mort- 
gagee's lien,  is  reviewable  on  matter  of  law  in  the  circuit  court  of  appeals  on 
petition  therefor,""  and  an  order  denying  the  trustee's  motion  to  expunge  a  claim 
allowed,  unless  further  preferences  were  surrendered,  and  directing  a  return  of 
a  preference  previously  surrendered  is  appealable."^ 

(§  4C)  13.  The  jurisdictional  amount, '^^  as  prescribed  by  statute  or  con- 
stitution, must  be  involved,"'  excluding  costs""  and  interest,"^  except  where  inter- 
est is  recoverable  as  a  part  of  the  damages,  in  which  case  it  is  a  part  of  the 
"amount  in  controversy.""^  An  appeal,  however,  will  lie  from  a  judgment  in 
effect  enforcing  the  judgment  of  the  supreme  court,  though  the  amount  in  con- 
troversy is  less  than  the  jurisdictional  amount,  since  an  appellate  court  should  in- 
terpret its  own  "judgmentsj"^  and  an  appeal  lies  to  the  court  of  appeals,  in  Colo- 
rado, from  a  final  judgment  of  a  court  of  record  in  a  civil  case,  regardless  of  the 
amount  of  the  judgment."*  The  constitutional  provision  that  the  supreme  court 
of  appeals,  in  Virginia,  may  have  jurisdiction  in  civil  cases  involving  not  less 
than  $300  is  not  self  executing."" 

Eeal,  and  not  fictitious  amounts,  are  the  test  of  jurisdiction,""  the  evidence 


48.  See  1  Curr.  L..   107. 

49.  Street  railway.  Indiana  R.  Co.  v.  Hoff- 
man,  161  Ind.   593,   69  N.  E.   399. 

50.  Iron  Silver  Min.  Co.  v.  Cowie,  31  Colo. 
450,    72    P.    1067. 

51.  Either  of  the  company  or  the  city. 
People  V.  "West  Chicago  St.  R.  Co.,  203  111. 
551,    68   N.    B.    78. 

52.  See  1  Curr.   L.   107. 

53.  Decree  accepting  report  of  commis- 
sioners on  claims  not  subject  to  collateral 
attack  for  fraud,  being  appealable.  Judge 
of  Probate  v.  Lee  [N.  H.]  56  A.  188.  Order 
dismissing  contest  over  proved  will  is  ap- 
pealable. Mahoney  v.  Superior  Court  of  San 
Francisco,  140  Cal.  613,  74  P.  13.  A  judgment 
or  order  refusing  to  revoke  the  probate  of 
a  will  is  appealable  [Code  Civ.  Proc.  §  963 
as  amended  1901].  Hartmann  v.  Smith,  140 
Cal.    461,    74  P.   7. 

54.  Hartmann  v.  Smith,  ■  140  Cal.  461,  74 
P.  7. 

55.  Petition  In  bankruptcy  court  assert- 
ing lien  on  specific  property,  held  a  bank- 
ruptcy proceeding  under  §  2,  o.  7,  within 
meaning  of  5  25,  regulating  appeals  in  bank- 
ruptcy proceedings,  and  not  appealable  inde- 
pendently, not  being  within  5  25a  "a  judg- 
ment allowing  or  rejecting  a  debt  or  claim 
of  $500  or  over."  Hutchinson  v.  Otis,  190  U. 
S.  552,  23  S.  Ct.  778.  Jurisdiction  of  supreme 
court  of  appeals  in  bankruptcy  cases  from 
circuit  court  of  appeals.  Hutchinson  v.  Otis, 
Wilcox  &  Co.  [C.  C.  A.]  123  F.  14.  See  1 
Curr.  L.   107,  n.-  69. 


66.  In  re  Antigo  Screen  Door  Co.  [C.  C. 
A.]  123  F.  2^9. 

57.  Livingstone  v.  Heineman  [C.  C.  A.] 
120   F.    786. 

58.  See  1   Curr.  L.  107,  n.   80. 

59.  $100  in  West  Virginia.  Brightwell  v. 
Bare,  52  W.  Va.  375,  44  S.  E.  160.  $200  ex- 
clusive of  Interest  and  costs,  in  Kentucky. 
Rhodes  v.  Frankfort  Chair  Co.,  25  Ky.  L.  R. 
2042,  79  S.  W.  768.  Intervener  prejudiced 
only  to  the  extent  of  $50  cannot  appeal. 
Newton  v.  Johnson  Bros.,  25  Ky.  L.  R.  653, 
76  S.   W.   161. 

60.  Costs  allowed  a  commissioner  are  ex- 
cluded. Rhodes  v.  Frankfort  Chair  Co.,  25 
Ky.  L.  R.  2042,  79  S.  W.  768.  See  1  Curr.  L. 
108,  n.   81. 

61.  Rhodes  v.  Frankfort  Chair  Co.,  25  Ky. 
L.  R.  2042,  79  S.  W.  768.  The  amount  due 
at  the  time  of  bringing  the  suit,  unaffected 
by  subsequent  accumulations  of  interest  is 
decisive.  Murphy  v.  Murphy,  207  111.  250, 
69   N.  E.    966. 

62.  Western  Union  Tel.  Co.  v.  Noland  [Tex. 
Civ.  App.]  77  S.  W.  1031.  Interest  which 
would  necessarily  accrue  may  be  added  to 
make  up  the  jurisdictional  amount.  Herring 
v.  Chesapeake  &  W.  R.  Co.,  101  Va.  778,  45 
S.  B.  322. 

68.  State  v.  New  Orleans  Debenture  Re- 
demption Co.  [La.]  36  So.  205. 

64.  Judgment  for  costs  only  is  appeal- 
able. Crebbln  v.  Shinn  [Colo.  App.]  74  P. 
795. 

65.  Flanary   v.   Kane    [Va.]    46   S.   E.    312. 

66.  Beasley    v.    Glassell,    110    La.    230,    34 
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being  looked  to  to  determine  the  question,  irrespective  of  the  allegations  of  the 
pleadings,"^  and  where  the  evidence  plainly  shows  the  matter  involved  to  be  worth 
more  than  the  Jurisdictional  amount,  Jurisdiction  is  sustained,  though  there  is 
no  averment  as  to  the  amount  involved  in  the  pleadings.^^  The  right,  however,  is 
■fixed  by  the  pleadings  rather  than  by  the  amount  of  the  final  Judgment,*'  though 
in  Colorado,  the  amount  of  the  Judgment  rather  than  the  amount  in  controversy 
controls.'"'  The  existence,  however,  of  the  Jurisdictional  amount  must  in  some 
manner  appear,^^  and  where  sufficient  damages  are  alleged  to  give  thte  appellate 
court  Jurisdiction,  the  court  cannot  say  that  a  portion  of  such  allegations  is  merely 
colorable,  and  that  no  recovery  thereon  could  be  had.'^ 

The  amount  claimed  by  a  dismissed  set-off,  plus  the  plaintiff's  recovery,  de- 
termines the  amount  in  controversy  on  defendant's  appeal,^'  and  the  amount  claimed 
and  recovered,  for  a  wrongful  death,  and  not  the  statutory  amount  recoverable 
controls.'*  The  Jurisdictional  amount  is  not  involved  by  a  dispute  as  to  the  right 
of  a  party  to  pay  $1  poll  tax  in  a  particular  manner,"  and  where  on  motion  to 
correct  the  Journal  entry,  provisions  for  interest  and  costs  are  taken  from  the 
Judgment,  proceedings  in  error  therefrom  involve  only  the  amount  of  such  pro- 
visions." 

Where  the  original  complaiat  is  for  an  amount  in  excess  of  the  Jurisdictional 
amount,  an  amendment,  before  trial,  procured  by  defendant,  withdrawing  the  ex- 
cess, will  not  deprive  the  defendant  of  his  right  of  appeal,"  and  failure  to  request 
the  submission  of  the  issue  of  defendant's  counterclaim  will  not  amount  to  an 
abandonment  of  it,  and  deprive  the  court  of  Jurisdiction,  where  there  is  no  aver- 
ment that  it  was  interposed  fraudulently  to  give  Jurisdiction." 

In  succession  proceedings,  in  Louisiana,  the  value  of  the  entire  succession 
deterniines  appealability,"  but  elsewhere,  claims  against  an  estate  are  separate, 
and  appealability  is  determined  by  the  amount  of  each;*"  though  a  decree  against 
distributees  for  a  debt  of  their  decedent  involves  the  whole  amount  of  the  debt, 
and  the  distributees  may  appeal,  regardless  of  the  amount  decreed  against  each," 


So.  424.  In  determining  the  jurisdiction  of 
the  supreme  court  on  appeal  from  the  appel- 
late court  of  Illinois,  the  amount  Involved 
Is  determined  by  the  evidence.  Garden  City- 
Sand  Co.  v.  American  Ref.  Crematory  Co., 
205  111.  42,  68  N.  B.  724. 

67.  Beasley  v.  Glassell,  110  Da.  230,  S4 
So.    424. 

68.  State  V.  Board  of  Pharmacy,  110  La. 
99,  34  So.  159. 

6S».  Attachment  for  more  than  $50  levied 
on  property  worth  less,  and  Judgment  for 
less  In  favor  of  plaintiff  Is  appealable  to 
superior  court.  Padgett  v.  Ford,  117  Ga. 
308,  43  S.  B.  1002.  A  demurrer  to  an  an- 
swer claiming  a  certain  sum  admits  the  sum 
named  to  be  due  and  may  be  regarded  as  the 
amount  In  controversy,  though  the  petition 
claims,  and  judgment  is  rendered  for  a  less 
sum.  Richart  v.  Goodpaster,  25  Ky.  L.  R. 
889,  76  S.  W.  831. 

70.  Splaln  V.  Cripple  Creek  Mine  &  Sup- 
ply Co.,   31  Colo.  192,  72  P.  1060. 

71.  Where  the  form  of  procedure  below 
does  not  require  that  the  record  or  evidence 
show  the  amount  or  value  In  controversy, 
and  It  does  not  appear  therein,  affidavits  may 
be  filed  In  the  supreme  court  to  show  a  value 
giving  jurisdiction  (Hannah  v.  Charleston 
Nat.  Bank,  53  W.  Va.  82,  44  S.  B.  152),  but 
a  claim  presented  against  the  estate  of  a 
decedent  U  not  controlled  by  the  statement 


in  claimant's  affidavit  for  a  continuance  aa 
to  what  an  absent  witness  will  testify  (Hall 
V.  Hale's  Estate,  202  111.  326,  66  N.  B.  1060). 
The  fact  that  defendant  in  an  expropriation 
suit  appealed  to  the  supreme  court  cannot 
be  accepted  as  evidence  of  the  value  of  the 
matter  in  dispute,  there  being  no  showing 
of  value  in  the  record.  City  of  Ne-w  Orleans 
v.  Contonlo,  11  La.  545,  35  So.  740. 

72.  Sanger  v.  Chesapeake  &  O.  R.  Co. 
[Va.]    45   S.  E.   750. 

73.  Unless  the  set-off  is  not  a  proper  one. 
Montgomery  v.  Montgomery,  25  Ky.  L.  R. 
1682,    78    S.   "W.   465. 

74.  Marsh  v.  Kansas  City  Southern  R.  Co. 
[Mo.  App.]   78  S.  W.  284. 

75.  State  v.  Sanders,  111  La.  188,  3S  So. 
509. 

76.  Edinburgh  Lombard  Inv.  Co.  v.  Cooper 
[Kan.]    75   P.    488. 

77.  Taylor  v.  Spokane  Palls  &  N.  R.  Co., 
32  Wash.  450,  73  P.  499. 

78.  Western  Union  Tel.  Co.  v.  Carver  [Tex. 
Civ.   App.]    74  S.  W.    55. 

79.  Where  the  entire  succession  involves 
over  $2,000  the  court  has  jurisdiction.  Suc- 
cession of  Bothick,  110  La.  109,  34  So.  163. 

80.  Corporation  undergoing  liquidation. 
Albany  Mill  Co.  v.  Huff  Bros.,  24  Ky.  L.  R. 
2037,  72  S.  W.  820.  Decedent's  estate.  Cox 
v.  Hlgglnbotham's  Adm'r,  25  Ky.  L.  R.  1067, 
76  S.  W.  1079. 
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and  an  appeal  by  executors  from  a  decree  requiring  them  to  pay  out  legacies  in- 
volves the  total  amount  to  be  paid  out,  rather  than  the  amount  of  each  legacy.*" 
In  a  bill  to  enforce  the  liability  of  stockholders  for  corporate  debts,  the  liability 
of  each  stockholder,  and  not  the  liability  of  all,  determines  the  amount  in  con- 
troversy.*' Where  expenses  and  costs  are  taxed  half  to  plaintiff  and  half  to  de- 
fendant, the  amount  in  controversy  so  far  as  either  party  is  concerned,  is  half 
the  total  amount  taxed.** 

In  replevin  the  amount  involved  is  the  value  of  the  property,  though  defend- 
ant appellant  prayed  judgment  for  costs  only,*'  but  a  suit  for  the  possession  of 
personal  property  by  the  owner  against  a  lien  claimant,  in  which  the  owner  is 
successful,  involves  on  appeal  only  the  amount  of  the  lien  claimant's  claim.**  In 
an  action  for  a  breach  of  warranty  of  an  article,  the  damages  alleged,  and  not  the 
value  of  the  article  alleged,  furnish  the  basis  of  recovery.*^  More  than  the  $5,000 
necessary  to  give  the  supreme  court  jurisdiction  of  an  appeal  from  the  court  of  ap- 
peals of  the  District  of  Columbia  is  involved,  where  the  relief  demanded  is  the 
conveyance  of  a  strip  of  land  of  slight  value,  or  in  the  alternative  to  have  the  con- 
tract rescinded  and  be  repaid  the  $6,000  paid  for  the  whole. tract.** 

(§  4C)  14.  Review  of  intermediate  appecds.^' — No  appeal  lies  to  the  su- 
preme court  from  a  decision  of  a  circuit  court  of  appeals,  rendered  on  a  petition 
to  revise,  in  matter  of  law,  the  proceedings  of  a  district  court  in  bankruptcy,'"  and 
an  appeal  to  the  supreme  court  lies  from  a  decision  of  the  circuit  court  of  appeals 
allowing  or  rejecting  a  claim  against  a  bankrupt  estate,  only  on  a  certificate  of 
a  justice  of  the  supreme  court,  or  where  the  amount  in  controversy  exceeds  $3,000, 
and  the  question  involved  is  one  which  might  have  been  taken  on  appeal  or  error 
from  the  highest  court  of  a  state  to  the  supreme  court.'^ 

No  appeal  lies  to  the  court  of  appeals  of  the  District  of  Columbia  in  a  case 
tried  de  novo  in  the  supreme  court  on  appeal  from  a  justice  of  the  peace.®" 

In  Illinois,  in  actions  ex  contractu  or  ex  delicto,  if  the  damages  sought  are 
speculative  in  character  and  not  capable  of  direct  proof,  and  the  damages  are 
$1,000  or  over,  as  shown  by  the  judgment,  an  appeal  lies  to  the  supreme  court 
from  the  appellate  court  without  a  certificate  of  error,®*  but  where  the  damages  are 
susceptible  of  direct  proof  and  the  judgment  does  not  exceed  $1,000,  no  appeal 
lies."*  A  suit  to  enjoin  the  collection  of  a  judgment  is  not  to  recover  money  or 
chattels,  and  an  appeal  lies,  though  the  judgment  is  less  than  $1,000,  and  no 
certificate  of  importance  has  been  granted.*" 

An  appeal  lies  in  Indiana,  from  the  appellate  to  the  supreme  court,  only  when 
the  amount  in  controversy  exceeds  $6,000,®*  and  actions  within  the  jurisdiction 
of  a  justice  of  the  peace  are  appealable  neither  to  the  supreme  nor  the  appellate 
court,  in  the  absence  of  certain  questions.*' 


81.  Smith  V.  Moore    [Va.]    46   S.  B.    326. 

82.  Ginter's   Ex'rs   v.   Shelton    CVa.]    46    S. 

83.  Garden  City  Sand  Co.  v.  American 
Refuse  Crematory  Co.,  205  111.  42,  68  N.  B. 
724. 

84.  Nevian  v.  Herr,  25  Ky.  I*  R.  1476,  78 
S.  W.  137. 

85.  Gila  Valley,  G.  &  N.  R.  Co.  v.  Gila 
County   [Ariz.]    71  P.   913. 

86.  Blank  v.  Powell    [Kan.]    75  P.  486. 

87.  Bverette  Piano  Co.  v.  Bash,  31  Ind. 
App.    498,    68   N.    B.    329. 

88.  Shappirio  v.  Goldberg,  192  U.  S.  232, 
24  S.  Ct.   259. 

89.  See  1   Curr.  L.   110. 

90.  91.  Hutchinson  v.  Otis,  Wilcox  &  Co. 
[C.  C.  A.1   123  F.  14. 


92.  D.  C.  Code,  SS  82,  226.  Groffl  v.  Miller, 
20  App.  D.  C.  353;  Key  v.  Roberts,  20  App. 
D.  C.   391. 

93.  North  Chicago  St.  R.  Co.  v.  Cossar, 
203  111.  608,  68  N.  E.  88;  Garden  City  Sand 
Co.  V.  American  Refuse  Crematory  Co.,  205 
in.  42,  68  N.  B.   724. 

94.  Bank  of  Commerce  v.  Miller,  202  111. 
410,  66  N.  B.  1039. 

95.  Torsell  V.  Blffert,  207  111.  621,  69  N. 
B.    761. 

96.  Suit  involving  partition  of  real  es- 
tate, in  which  no  money  Judgment  was  ren- 
dered, not  appealable.  Burke  v.  Barrett,  161 
Ind.  416,  68  N.  B.  896. 

97.  Bverette  Piano  Co.  v.  Bash,  31  Ind. 
App.  498,  68  N.  E.  329;  Baltimore  &  O.  S.  W. 
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Certiorari  will  not  lie  from  the  supreme  court  of  Colorado  to  review  a  deci- 
sion of  the  court  of  appeals,  except  in  cases  where  the  court  is  without  jurisdiction 
or  has  ignored  decisions  of  the  supreme  court.** 

(§  4C)  15.  Federal  review  of  state  or  territorial  decisions'"  will  lie  if  there 
is  a  Federal  question,  but  it  must  be  a  real  and  meritorious  and  not  a  fictitious  one.^ 
The  claim  of  Federal  right  must  have  been  specially  set  up,*  and  denied  in  the 
state  court,'  or  at  all  events,  it  must  appear  from  the  record,  by  clear  and  neces- 
sary intendment,  that  the  Federal  question  was  directly  invoked -so  that  the  state 
court  could  not  have  given  judgment  without  deciding  it.*  If  the  decision  of 
the  state  court  rests  on  an  independent  ground,  one  which  does  not  necessarily  in- 
clude a  determination  of  the  Federal  right  claimed,  or  upon  a  groimd  broad 
enough  to  sustain  it  without  deciding  the  Federal  question  raised,  the  supreme  court 
has  no  jurisdiction  to  review  the  judgment  of  the  state  court.'  But  where  a  Fed- 
eral question  is  fairly  presented,  the  jurisdiction  attaches,  though  the  state  court 
assumes  to  base  its  decision  on  a  stste.  question,  where  the  decision  as  to  whether 
there  is  a  Federal  question  involves  the  merits,^  or  it  is  apparent  that  the  state 
question  was  injected  for  the  purpose  of  denying  the  Federal  right.^  A  personal 
as  distinguished  from  an  official  interest  is  necessary  to  enable  a  party  to  invoke 
the  jurisdiction  of  the  supreme  court  to  review  the  judgment  of  a  state  court.* 
Illustrative  cases  showing  Federal  questions  are  collected  below." 


R.  Co.  V.  Harmon,  161  IJid.  358,  68  N.  E. 
S89. 

98.  People  V.  Court  of  Appeals  [Colo.]  75 
P.  407. 

09.     See  Jurisdiction,   2   Gurr.  L.   613. 

1,  That  refusal  to  allow  filing  of  supple- 
mentary answer  is  taking  without  due  pro- 
cess presents  none.  Sawyer  v.  Piper,  189  U. 
a.   154,    23  S.   Ct.   633,    47  Law.   Ed.    757. 

a,  Onondaga  Nation  v.  Thacher,  189  U.  S. 
306,  23  S.  Ct.  036,  47  Law.  Ed.  826;  Giles  v. 
Teasley,  193  U.  S.  146,  24  S.  Ct.  359.  As- 
serted too  late  on  petition  for  writ  of  error 
in  Federal  court.  Wabash  Railroad  v.  Flan- 
nigan,  192  U.  S.  29,  24  S.  Ct.  224.  Raised 
in  time  on  motion  for  rehearing  below,  the 
state  court  entertaining  and  deciding  the 
motion.  Leigh  v.  Green,  193  V.  S.  79,  24 
S.  Ct.  390;  citing  Mallett  v.  State,  181  U.  S. 
589,  21  S.  Ct.  730,  45  Law.  Ed.  1015.  Failure 
to  specifically  claim  right  below  prevents 
review  here,  notwithstanding  discussion 
thereof  by  state  court.     Howard  v.  Fleming, 

191  U.  S.  126,  24  S.  Ct.  49.  See  1  Curr.  L. 
Ill,  n.   46. 

3.  Giles  V.  Teasley,  193  U.  S.  146,  24  S. 
Ct  359.  Citing  Sayward  V.  Denny,  158  U. 
S.  180,  15  S.  Ct.  777,  39  L.  Ed.  941;  Hoyt 
V.  Shelden,  1  Black.  518,  17  L.  Ed.  65;  Max- 
well V.  Newbold,  18  How.  511,  15  L.  Ed. 
506. 

4.  Giles  V.  Teasley,  193  U.  S.  146,  24  S. 
Ct.   359. 

5.  Giles  V.  Teasley,  193  U.  S.  146,  24  S. 
Ct  359.  Citing  New  Orleans  v.  New  Orleans 
Water  Works  Co.,  142  U.  S.  79,  12  S.  Ct.  142, 
35  Law.  Ed.  943;  Bustls  v.  Holies,  150  U.  S. 
361  14  S.  Ct.  131,  37  Law.  Ed.  1111;  Dower  v. 
Richards,  151  U.  S.  658-666,  14  S.  Ct.  462, 
38  Law.  Ed.  305-308;  Wade  v.  Lawder,  165 
tr.  S.  624-628,  17  S.  Ct.  425,  41  Law.  Ed.  851. 
Denial  to  negro  of  right  to  register  as  voter 
under  state  constitution.  Giles  v.  Teasley, 
193  U.  S.  146,  24  S.  Ct.  359. 

6.  Citizens'  Bank  of  Louisiana  v.   Parker, 

192  U.  S.   73,   24  S.  Ct.   181. 


7.  Striking  pleading  raising  question  un- 
der local  practice  for  prolixity.  Rogers  v. 
State  of  Alabama,  192  IT.  S.  226,  24  S.  Ct.  257. 

8.  That  costs  were  rendered  against  him 
personally  will  not  confer  jurisdiction.  Smith 
V.   Indiana,   191  U.   S.   133,   24   a  Ct.   51. 

0.  (tuestloss  held  Federal:  Whether  a 
Federal  judgment  has  been  given  due  force 
and  effect  in  a  state  court.  Deposit  Bank 
V.  Frankfort,  191  U.  S.  499,  24  S.  Ct.  154. 
The  denial  of  credit  to  an  Indiana  judgment 
in  Kentucky  because  service  was  had  on 
the  Ohio  river  raises  a  Federal  question  on 
the  Virginia  compact,  defining  the  jurisdic- 
tion of  the  states  having  the  river  for  a 
boundary.  Wedding  v.  Meyler,  192  U.  S.  573, 
24  S.  Ct.  322.  Whether  right  of  mortgagees 
of  railroad  company  to  reorganize  the  cor- 
poration after  foreclosure  is  a  contract. 
Grand  Rapids  &  I.  R.  Co.  v.  Osborn,  193  U. 
S.  17,  24  S.  Ct.  310. 

Q,iiestlons  held  not  Federal  i  Extent  of 
power  of  a  public  officer  to  question  consti- 
tutionality of  state  statute  as  excuse  for 
refusal  to  enforce  it.  Smith  v.  Indiana,  198 
U.  S.  138,  24  S.  Ct.  51.  Whether  state  has 
exempted  persons  or  corporations  from  state 
tax.  Missouri  v.  Dockery,  191  U.  S.  165,  24 
S.  Ct.  53.  The  right  of  a  carrier  to  limit  its 
common-law  liability  is  not  Federal.  A  state 
court  may  administer  the  common  law  as  it 
sees  fit,  notwithstanding  adverse  decisions  in 
the  Federal  courts.  Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  S.  477,  24  S.  Ct.  132.  Decision 
that  conspiracy  to  defraud  is  a  common-law 
offense  is  not,  nor  can  supreme  court  pass 
upon  sufficiency  of  indictment.  Howard  v. 
Fleming,  191  U.  S.  126,  24  S.  Ct.  49.  Where 
the  levy  of  a  merchant's  privilege  tax  violates 
no  Federal  right,  the  mere  determination 
of  who  are  merchants  within  the  law  in- 
volves no  Federal  question.  American  Steel 
&  Wire  Co.  V.  Speed,  192  U.  S.  500,  24  S.  Ct. 
365.  Whether  certain  waters  claimed  to  be 
private  are  public.  Wlnous  Point  Shooting 
Club   V.   Caspersen,   193   U.   S.   189,    24   S.   Ct. 
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The  supreme  court  will  review  on  writ  of  error  a  final  decision  of  the  supreme 
court  of  Porto  Rico,  where  the  value  or  sum  in  dispute  exceeds  $5,000  exclusive 
of  costs;  the  circuit  court  of  appeals  act  of  1891  not  applying  to  such  a  case.^* 

The  writ  of  error  from  the  Federal  supreme  court  properly  runs  to  the  court 
in  which  the  judgment  complained  of  was  entered,  the  record  remaining  there  and 
the  judgment  being  entered  on  mandate  from  the  highest  court  of  the  state.'^ 

(§4)  D.  Dependent  on  the  parties.^' — An  appeal  lies  to  the  supreme  court 
from  the  circuit  court  of  appeals  where  a  foreign  state  is  a  party.^'  No  appeal 
lies  in  behalf  of  the  state  from  a  judgment  in  favor  of  a  petitioner  for  registra- 
tion." 

(§  4)  E.  Questions  certifiable}^ — JurisdietionaP'  and  certain  other  ques- 
tions of  law  are  certifiable  to  the  Federal  supreme  court  by  the  circuit  court  of 
appeals,^'  and  to  the  highest  court  of  several  of  the  states  by  inferior  appellate 
courts.  Questions  of  law  only,  and  not  cases,  are  certifiable,^'  and  where  questions 
of  both  form  and  substance  are  raised  in  the  lower  court,  the  mere  matters  of  form 
should  be  first  settled  below,  leaving  to  be  certified  only  substantial  questions  of 
law." 

A  case  docketed  in  the  supreme  court  of  Wyoming  before  the  statute  limit- 
ing the  class  of  questions  certifiable  took  efEect  is  properly  before  that  court  for 
determination,^"  and  questions  whether  the  constitutional  procedure  was  followed 
by  the  legislature  in  adopting  a  law  and  whether  its  subject  is  properly  expressed 
in  its  title  are  constitutional  questions  within  that  act.'^ 

Abstract  questions  will  not  be  answered, ''"  i.  e.,  if  different  questions  in  the 
case  assume  inconsistent  facts,-^  nor  will  questions  rendered  immaterial  by  the 
answers  to  others  be  answered.'* 


431.  See  1  Curr.  L.  112,  ii.  59;  also  Jurisdic- 
tion, 2  Curr.  L-  613. 

10.  B^yal  Ips.  Co.  v.  Martin,  192  U.  S.  149, 
24  S.  Ct.   247. 

11.  Wedding  v.  Meyler,  192  U.  S.  573,  24 
S.  Ct.   322. 

12.  See   1   Curr.  L.   113. 

13.  Republic    of    Colombia   v.    Cauca    Co., 

190  U.  S.  524,  23  S.  Ct.  704,  47  Law.  Ed.  1159. 

14.  State  V.  Crenshaw,  138  Ala.  50G,  35  So. 
456. 

IB.     See  1  Curr.  L.   113. 

10.  The  questions  of  jurisdiction  certifia- 
ble direct  to  the  supreme  court  of  the  Unit- 
ed States  from  the  circuit  court  include  only 
those  involving  Its  Jurisdiction  as  a  Federal 
court,  and  not  questions  as  to  the  jurisdic- 
tion generally  of  courts  of  equity.  Whether 
principles  of  comity  require  relinquishment 
on  showing  jurisdiction  previously  acquired 
by  state  court.    Louisville  Trust  Co.  v.  Knott, 

191  U.  S.  225,  24  S.  Ct.  119.  Where  a  cause 
is  removed  from  a  state  court,  and  the  juris- 
diction is  sustained,  the  circuit  court  of  ap- 
peals cannot  consider  the  question  of  juris- 
diction on  writ  of  error,  but  will  certify  it 
to  the  supreme  court.  Pennsylvania  Lum- 
bermen's Mut.  Fire  Ins.  Co.  v.  Meyer  [C.  C. 
A.]  126  P.  352.  Where  the  whole  case  is 
appealed  to  the  circuit  court  of  appeals  and 
orrors  on  the  merits  and  going  to  the  juris- 
diction of  the  circuit  court  are  assigned,  the 
circuit  court  of  appeals  has  jurisdiction,  and 
can  decide  the  jurisdictional  question  or  cer- 
tify it,  though  the  other  errors  are  aban- 
doned. Wirgman  v.  Persons  [C.  C.  A.]  126 
F.   449. 

17.    A   question   as   to   the   construction   of 


a  state  constitution,  on  which  there  are  con- 
flicting decisions,  though  none  of  the  state 
supreme  court,  and  which  the  circuit  court 
of  appeals  is  unable  to  determine,  will  be 
certified  to  the  supreme  court.  Constitutional 
liability  of  stockholders  for  corporate  debts 
[Const.  Ohio,  1S51,  art.  13,  §  3].  Middle- 
town  Nat.  Bank  v.  Toledo,  A.  A.  &  N.  M.  E. 
Co.   [C.  C.  A.]  127  F.  85. 

18.  A  question  which  does  not  propound 
any  question  of  law,  but  in  broad  terms  calls 
upon  the  court  to  decide  the  whole  case  upon 
the  facts  stated,  is  not  properly  certifiable, 
and  when  included  with  others  will  not  be 
answered.  Whether  fjlcts  stated  constitute 
a  breach  of  the  bond  sued  on.  Poole  v.  Bur- 
net County  [Tex.]  76  S.  W.  425.  The  dis- 
trict court  of  Wyoming  cannot  certify  the 
question  whether  a  petition  to  which  a  gen- 
eral demurrer  has  been  interposed  states  a 
cause  of  action  [Rev.  St.  1899,  §  4276].  Jenk- 
ins v.  City  of  Cheyenne  [Wyo.]  73  P.  758. 
An  order  which  merely  finds  that  new  and 
difiicult  questions  have  arisen  in  the  case, 
but  failing  to  state  what  such  questions  are, 
presents  no  question  for  decision.  Smith  v. 
Healy  [Wyo.]   75  P.  430. 

19.  Clark  v.  Maksoodian  [R.  L]  55  A. 
640. 

20.  Laws  1903,  p.  78,  c.  72.  State  V.  Ca- 
hill    [Wyo.]    75   P.    433. 

21.  State  V.  Cahlll  [Wyo.]  75  P.   433. 

22.  Gulf.  C.  &  S.  F.  R.  Co.  V.  Johnson 
[Tex.]    78   S.  W.   224. 

23.  The  court  below  should  find  which 
state  of  facts  exists,  and  certify  only  the 
question  arising  therefrom.  McColpin  v. 
McColpln's  Estate,  96  Tex.  560,  74  S.  W.   756. 
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§  5.  Courts  of  review  and  their  jurisdiction.^^ — Appellate  tribunals  derive 
their  jurisdiction  from  the  law,  and  consent  of  parties  will  not  confer  it;'"  whence 
an  appeal  from  a  court  that  was  without  jurisdiction  confers  none,*'  but  where  the 
court  of  first  instance  has  jurisdiction  over  the  subject-matter,  but  makes  a  juris- 
dictional error  in  its  proceedings,  an  appeal  will  confer  jurisdiction.*' 

Jurisdiction  generally  extends  to  only  so  much  of  the  case  as  involves  the  ques- 
tion conferring  it;^*  but  where  one  of  the  parties  properly  appeals  to  the  court 
having  jurisdiction  as  to  his  appeal,  a  cross  appeal  must  also  be  taken  to  that  court 
regardless  of  jurisdiction  as  to  that  appeal.'" 

Various  questions  respecting  the  jurisdiction  of  the  courts  of  several  states  and 
territories  are  discussed  in  the  note.'^ 

In  Federal  courts,^"  the  jurisdiction  of  the  circuit  court  of  appeals  is  final  in 
all  cases  where  the  jurisdiction  of  the  circuit  court  depends  entirely  on  diversity 
of  citizenship,''  but  where  the  pleadings  state  a  case  arising  under  the  eonstitu- 


24.  House  V.  Dallas,  96  Tex.  594,  74  S.  W. 
901. 

25.  See   1  Curr.  L.   113. 

26.  Boales  V.  Ferguson  [Neb.]  96  N.  W. 
337;  Home  Sav.  &  Trust  Co.  v.  District  Court 
of  Polk  County,  121  Iowa,  1,  95  N.  W.  522; 
Hayman  v.  Lambden,  97  Md.  33,  54  A.  962. 
See  Jurisdiction,   2  Curr.   D.   627. 

27.  Bastlan  v.  Adams  [Neb.]  97  N.  W.  231. 
Where  a  justice  of  the  peace  has  no  Juris- 
diction, none  Is  conferred  by  appeal  to  the 
district  court.  Sims  v.  Kennedy,  67  Kan.  383, 
73  P.  51.  Where  the  justice  has  no  juris- 
diction because  suit  was  brought  In  the 
wrong  county,  the  district  court  on  appeal 
has  none,  nor  can  estoppel  or  consent  con- 
fer It.  Bailey  v.  Blrkhofer  [Iowa]  98  N. 
W.  594.  Failure  to  raise  objection  to  the 
jurisdiction  in  the  lower  court  will  not 
waive  it,  since  consent  cannot  confer  juris- 
diction. Mansfield  v.  Mansfield,  203  111.  92, 
67   N.   B.    497. 

28.  Inquisition  of  lunacy  before  clerk.  In 
re  Anderson,  132  N.  C.  243,  43  S.  E.  649. 

29.  Validity  of  statute.  Henry  v.  Thurs- 
ton County,  31  Wash.  638,  72  P.  488.  Valid- 
ity of  tax.  Burguieres  v.  Sanders,  111  La. 
109,  85  So.  478.  See  Jurisdiction,  2  Curr.  L. 
627,  n.    25. 

30.  Snoqualml  Realty  Co.  v.  Moynlhan 
[Mo.]   78  S.  W.  1014. 

31.  By  reason  of  the  saving  clause  In 
the  act  of  congress  reconstructing  tire  judi- 
cial system  of  Alaska,  the  right  is  conserved 
to  prosecute  all  pending  actions  to  final 
judgment,  either  under  the  old  or  the  new 
law  [31  St.  552,  c.  786,  §  368].  Shoup  v. 
Marks  [C.  C.  A.]  128  F.  32.  The  suit  had 
been  removed  from  the  district  court  to  the 
supreme  court  of  the  United  States  on  writ 
of  error.  Id.  In  Colorado,  the  supreme 
court  will  have  jurisdiction  of  a  cause  trans- 
ferred from  the  court  of  appeals  only  In  case 
It  would  have  had  jurisdiction  on  direct  ap- 
peal to  that  court.  Currier  v.  Clark,  31  Colo. 
126,  72  P.  55.  The  supreme  court  of  Colo- 
rado has  no  jurisdiction  of  an  appeal  from 
the  judgment  of  the  county  court  quashing 
a  certiorari  to  the  judgment  of  a  justice  of 
the  peace,  there  being  no  constitutional  ques- 
tion, franchise  or  freehold  involved.  LolofC 
V.  Heath,  31  Colo.  170,  71  P.  1112.  In  divorce 
cases  In  Colorado,  the  appeal  lies  to  the  su- 
preme court,  but  where  the  suit  is  for  sep- 
arate   maintenance    only    and    the    alimony 


awarded  is  less  than  the  jurisdictional 
amount  of  that  court,  the  appeal  lies  only  to 
the  court  of  appeals.  Mitchell  v.  Mitchell, 
31  Colo.  209,  72  P.  1054;  Fahey  v.  Fahey 
[Colo.]  74  P.  884.  The  supreme  court  of 
Creorsia  has  jurisdiction  to  review  the  Judg- 
ments of  the  city  court  of  Balnbrldge  on 
direct  writ  of  error.  Alabama  Midland  R. 
Co.  V.  E.  Swindell  &  Co.,  117  Ga.  883,  45  S. 
B.  264;  Fordham  v.  A.  Ehrllch  &  Bro.,  117 
Ga.  883,  45  S.  E.  264.  The  appellate  court  In 
Illinois  has  no  Jurisdiction  of  an  appeal  In 
a  drainage  case.  In  re  McCaleb,  105  111.  App. 
28.  In  Indiana,  cases  are  transferred  from 
the  appellate  to  the  supreme  court.  Irrespect- 
ive of  the  questions  Involved,  where  there 
Is  a  disparity  in  the  number  of  cases  pend- 
ing In  the  two  courts  [Burns'  Rev.  St.  1901. 
§  1337u].  Emmons  v.  Harding  [Ind.]  70  N. 
B.  142.  The  court  of  appeals  of  the  Indian 
Territory  has  no  jurisdiction  of  an  appeal 
from  an  order  of  the  district  court  taxing 
the  costs  In  an  Indian  citizenship  case  [Act 
June  30,  1896,  c.  398,  29  St.  339].  Chicka- 
saw Nation  v.  Roff  [Ind.  T.]  76  S.  W.  101. 
On  appeal  from  the  clerk  In  Nortb  Carolina, 
the  record  Is  properly  sent  to  the  judge  re- 
siding In  the  district,  though  another  at 
that  time  was  holding  court  there  [Code,  §S 
254,  256].  Huntley  v.  Hasty,  132  N.  C.  279, 
43  S.  E.  844.  All  appeals  from  the  probate 
court  In  Oklahoma  In  probate  matters  must 
be  to  the  district  court,  whether  presenting 
questions  of  law  only  or  questions  of  both 
law  and  fact.  Carpenter  v.  Russell  [Okl.] 
73  P.  930.  The  court  of  Civil  appeals  of 
Texas  has  Jurisdiction  of  an  appeal  from  the 
district  court  In  a  case  originally  begun  be- 
fore a  justice  Involving  less  than  ?100,  though 
when  suit  was  brought  the  appeal  from  the 
justice  lay  only  to  the  county  court.  South- 
ern Kansas  R.  Co.  v.  Cooper,  96  Tex.  482,  73 
S.  W.  947.  The  Jurisdiction  of  the  supreme 
court  of  Washington  In  disbarment  proceed- 
ings Is  appellate  only.  In  re  Waugh,  32 
Wash.  60,  72  P.  710.  The  constitution  of 
1899,  art.  5,  §  2,  of  Wyoming,  limiting  the 
Jurisdiction  of  the  supreme  court  to  appeals 
except  In  specified  Instances  repealed,  the 
statute  authorizing  an  application  to  that 
court  or  a  judge  thereof  to  vacate  or  modify 
an  injunction  [Rev.  St.  1899,  §  4051].  Smith 
V.  Healy  [Wyo.]  75  P.  430.  See  1  Curr.  L. 
114,  n.   90. 

32.     See  Jurisdiction,   2  Curr.  L.  612,  n.  27. 
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tion  or  a'  law  of  the  tJnited  States,  error  will  lie  in  the  supreme  court,  though  the 
averments  are  not  sustained.'*  The  constitutional  question  must  be  really  and 
substantially  involved  when  tested  by  the  rules  of  good  pleading,"*  but  where  so 
involved,  the  plaintiff  is  of  right  entitled  to  the  decision  of  the  supreme  court,  the 
requisite  amount  being  involved.*'  The  construction  as  distinguished  from  the 
constitutionality  of  an  act  of  congress  is  not  a  constitutional  question,''  but  a  de- 
cision involving  the  validity  of  a  rule  of  the  patent  oflSce  draws  in  question  "an 
authority  exercised  under  the  TJnited  States,"  giving  the  supreme  court  jurisdic- 
tion.*' Where  the  jurisdiction  of  the  Federal  court  depends  entirely  on  the  fact 
that  a  constitutional  question  is  in  issue,  the  appeal  lies  not  to  the  circuit  court  of 
appeals,  but  direct  to  the  supreme  court,'*  and  an  order  relating  wholly  to  the 
jurisdiction  of  the  circuit  court  is  appealable  direct  to  the  supreme  court.*"  The 
jurisdictional  question  need  not  be  one  of  exclusively  Federal  nature,  but  may  be 
one  which  is  common  to  all  courts.*^  The  Federal  supreme  court  does  not  consider 
itself  boimd  as  to  a  question  of  jurisdiction,  because  it  may  have  exercised  juris- 
diction in  a  case  where  the  question  might  have  been  raised,  but  passed  sub  silen- 
tio.*''  The  determination  of  the  question  whether  a  corporation  is  engaged  prin- 
cipally in  mercantile  and  manufacturing  pursuits  so  as  to  be  within  the  bankruptcy 
act  is  within  the  jurisdiction  of  the  district  court,  and  an  appeal  therefrom  lies 
to  the  circuit  cotirt  of  appeals  rather  than  to  the  supreme  court.*' 

§  6.  Bringing  up  the  cause.  A.  General  nature  and  mode  of  practice.** — 
Unlike  error,  appeal  is  a  continuation  of  the  suit  below,  and  is  governed  as  to  its 
procedure  by  the  law  in  force  at  the  time  the  suit  was  begun,*"  and  the  right  of 
appeal  being  statutory,  the  requirements  of  the  statute  governing  and  regulating 
it  must  be  strictly  complied  with.*' 

(§6)  B.  Time  for  instituting  and  perfecting." — Appeals  must  be  prayed 
for,*'  or  taken  within  the  time  limited  by  statute,*'  but  failure  to  perfect  an  appeal 


33.  "Warner  v.  Searle  &  Herett  Co.,  191 
U.  S.  195,  24  S.  Ct.  79;  Arbuckle  v.  Black- 
burn, 191  U.  S.  406,  24  S.  Ct.  148.  A  case 
begun  in  state  court  by  a  trustee  In  bank- 
ruptcy, and  removed  to  Federal  court  by 
defendant  on  ground  of  diversity  of  citizen- 
ship, is  in  the  Federal  court  as  if  it  had 
been  originally  begun  there  on  that  ground, 
and  not  as  if  it  had  been  commenced  there 
by  consent  of  defendant  under  section  23  of 
the  bankruptcy  act.  Spencer  v.  Duplan  Silk 
Co.,  191  U.  S.  526,   24  S.  Ct.  174. 

34.  Trade-mark  case.  Warner  v.  Searle 
&  Hereth  Co.,   191  U.   S.   195,   24   S.  Ct.   79. 

35.  Construction  merely  as  distinguished 
from  the  constitutionality  of  a  state  law  is 
not  Federal.  Arbuckle  v.  Blackburn,  191  U. 
S.  406,  24  S.  Ct.  148.  Where  plaintiff  relies 
wholly  on  common-law  right,  and  defendant 
invokes  constitution  and  laws  of  U.  S.  cir- 
cuit court  of  appeals,  decision  is  final.  Spen- 
cer V.  Duplan  Silk  Co.,  191  U.  S.  526,  24  S. 
Ct.  174.  The  fact  that  the  suit  involves  the 
relation^  of  the  government  with  a  railroad 
company  is  immaterial.  Suit  to  recover  for 
value  of  registered  mall  package  lost  by 
railroad's  negligence.  Bankers'  Mut.  Casu- 
alty Co.  V.  Minneapdlis,  etc.,  R.  Co.,  192  U. 
S.   371,   24  S.  Ct.  325. 

36.  Revenue  law.  Spreckles  Sugar  Refin- 
ing Co.  v.  McClaln,  192  U.  S.  397,  24  S.  Ct.  376. 

37.  Arbuckle  v.  Blackburn,  191  U.  S.  405, 
24  S.  Ct.  148.  ■  Revenue  law.  Spreckels  Sugar 
Refining  Co.  v.  McClaln,  192  U.  S.  S97,  24  S. 
Ct.   376. 
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38.  U.  S.  V.  Allen,  192  U.  S.  B43,  24  S.  Ct. 
416. 

39.  Appeal  from  Hawaii  court.  Wright  v. 
MacFarlane  &  Co.  [C.  C.  A.]  122  F.  770. 

40.  Application  for  leave  to  file  bill  of 
review  denied  on  the  merits  as  well  as  on 
jurisdictional  grounds  is  not  Jurisdictional, 
so  as  to  oust  jurisdiction  of  the  circuit  court 
of  appeals.  Board  of  Councilmen  of  Frank- 
fort V.  Deposit  Bank  [C.  C.  A.]  124  F.  18. 
The  question  whether  diversity  of  citizenship 
exists  so  as  to  vest  jurisdiction  In  the  cir- 
cuit court  cannot  be  passed  upon  by  the  cir- 
cuit court  of  appeals  [Act  Mch.  3,  1891,  §  6]. 
Sun  Print.  &  Pub.  Ass'n  v.  Edwards  [C.  C. 
A.]   121  F.  826. 

41.  St.  Louis  Cotton  Compress  Co.  v. 
American  Cotton  Co.   [C.  C.  A.]  125  F.  196. 

42.  Louisville  Trust  Co.  v.  Knott,  191  D. 
S.   225,    24   S.    Ct.   119. 

43.  Columbia  Iron  Works  v.  National  Lead 
Co.   [C.  C.  A.]   127  F.  99. 

44.  See  1  Curr.  L.  115, 

45.  Hays  v.  Olentangy  Park  Co.,  24  Ohio 
Circ.  R.  354;  Cooley  v.  Pennsylvania  R.  Co., 
40  Misc.  239,  81  N.  T.  S.   692. 

46.  Appeal  from  probate  to  supreme  judi- 
cial court.  Bartlett  v.  Slater,  183  Mass.  152. 
66  N.  B.  631;  Appeal  of  Abbott,  97  Me.  278. 
54  A.  755;  Featherman  v.  Granite  County,  28 
Mont.  462.  72  P.  972;  Cornell  v.  Matthews,  28 
Mont.  457,  72  P.  975;  Hilts  v.  Hilts,  43  Or. 
162,  72  P.   697. 

47.  See   1   Curr.  L.   115. 

48.  Five    days.      Mills'    Ann.    Code,    J    388. 


194 


APPEAL  AND  EEVIBW  §,6B. 


3  Cur.  Law. 


during  the  term  specified  in  the  notice  is  not  jurisdictional,'"  though  failure  to 
perfect  within  the  time  limited  by  statute  is.°* 

The  West  Virginia  statute  of  1901  shortening  the  time  to  appeal  from  a  de- 
cree did  not  retroact  on  decrees  previously  rendered/^  and  the  30  day  period  pre- 
scribed by  the  act  of  1903  in  Washington,  as  applied  to  judgments  previously  en- 
tered, began  to  run  on  the  day  the  act  took  effect,  and  not  on  the  day  the  judg- 
ment was  rendered.^' 

An  appeal  is  "taken"  when  notice  of  intention  to  appeal  is  served.'*  And 
proceedings  in  error  are  deemed  commenced  at  the  date  of  volimtary  appearance 
when  no  summons  in  error  is  issued."^ 

Under  the  express  provision  of  the  code  in  California  an  exception  to  the  de- 
cision or  verdict,  on  the  ground  that  it  is  not  supported  by  the  evidence,  cannot 
be  reviewed  on  appeal  from  the  judgment,  unless  the  appeal  is  taken  within  sixty 
days  after  the  rendition  of  the  judgment."' 

The  date  of  the  decree  or  judgment,  as  shown  by  the  record,  marks  the  time 
when  limitations  on  the  right  of  appeal  begin  to  run,"^  and  the  recital  in  the 


Best  V.  Rocky  Mountain  Nat.  Bank,  31  Colo. 
474,  73  P.  845;  Van  Buskirk  v.  Baloh  [Colo. 
App.]    74   P.   792. 

49.  Sixty  days.  Code  Civ.  Proo. ,  5  1715. 
In  re  Campbell's  Estate,  141  Cal.  72,  74  P. 
550.  Sixty  days.  Code  Civ.  Pro.  §  1723.  Ap- 
peal from  order  refusing  new  trial.  Powell 
V.  May  [Mont.]  74  P.  80.  Six  months.  In  re 
Pittsburg  Wagon  Works'  Estate,  204  Pa. 
435,  54  A.  359;  Henderson  v.  Barnes  [Utah] 
75  P.  759.  Six  months  In  chancery  cases 
[Laws  1893,  p.  61,  c.  4130].  Hodges  v.  Moore 
[Pla.]  35  So.  13.  One  year.  Robson  v.  Col- 
son  [Idaho]  72  P.  951;  McCrea  v.  McGrew 
[Idaho]  75  P.  67;  Durand  v.  Hlggins,  67 
Kan.  110,  72  P.  567.  Bankruptcy.  Williams 
Bros.  V.  Savage  [C.  C.  A.]  120  P.  497.  Trial 
on  Apr.  5,  appeal  taken  Apr.  7, '  is  within  3 
days.  Forsythe  v.  Huey,  25  Ky.  L.  R.  147, 
74  S.  W.  1088.  An  appeal  from  an  assess- 
ment of  the  board  of  mercantile  appraisers 
in  Pennsylvania  must  be  taken  within  ten 
days  [Act  Apr.  11,  1862,  Act  May  2,  1899]. 
Com.  v.  Vetterlein,  21  Pa.  Super.  Ct.  587. 
An  appeal  from  an  order  vacating  a  town  or 
village  plat  must  be  taken  within  30  days. 
Koochiching  Co.  v,  Franson  [Minn.]  98  N. 
W.  98.  Apr.  2Sth  after  March  28th  Is  not 
"within  30  days."  Lyklns  v.  Steele,  25  Ky. 
L..  R.  636,  76  S.  W.  39.  An  appeal  from  a 
judgment  dismissing  a  petition  for  manda- 
mus must  be  taken  within  30  days,  in  Ala- 
bama [Code  1896.  §  2827].  Smith  v.  Gordon, 
138  Ala.  181,  35  So.  58.  In  Wisconsin,  the 
dismissal  of  an  appeal  from  a  decision  of 
a  county  board  disallowing  a  claim  is  an 
order,  and  not  a  Judgment,  and  therefore 
must  be  appealed  from  within  30  days  from 
service  of  notice  of  entry  thereof  [Rev.  St. 
,1898,  §5  2882,  3039,  3042].  Bills  V.  Barron 
County  [Wis.]  98  N.  W.  232.  An  order  ad- 
judging that  plaintiff  shall  pay  the  expenses 
of  a  receivership  Is  a  "filial  order  In  an  ac- 
tion" and  appealable  within  one  year,  and 
not  an  order  "with  respect  to  a  receiver- 
ship" appealable  for  only  60  days.  State  v. 
District  Court  of  Second  Judicial  Dlst. 
.[Mont.]  72  P.  613.  In  Louisiana  a  nonresl- 
jdent  plaintiff,  appearing  as  such  on  the  rec- 
i  ord.  can  appeal  at  any  •  time  within  two 
years  from  the  rendition  of  the  judgment. 
Code   Prac.   art.    593.      The   universal   legatee 


of  one  of  the  partners,  plaintiffs,  though  a 
nonresident,  cannot  take  advantage  of  this 
section.  Blum  &  Co.  v.  Wyly  [La.]  36  So. 
202.  There  being  no  express  statutory  lim- 
itation or  rule  of  court  fixing  the  time  with- 
in which  a  petition  for  review  of  an  order 
of  bankruptcy  may  be  filed,  the  fact  that  it 
is  not  filed  within  six  months  is  not  con- 
clusive ground  for  dismissal.  In  re  Groetz- 
inger  &  Sons  [C.  C.  A.]  127  F.  124.  Where 
the  statute  allows  15  days  In  which  to  ap- 
peal, appellant  has  the  whole  of  the  fifteenth 
day.  Hewitt  v.  Root,  31  Wash.  312,  71  P. 
1021.  Appeal  from  judgment  and  an  appeal 
from  order  refusing  a  new  trial  taken  at 
the  same  time  constitute  one  appeal,  and  the 
appeal  as  to  new  trial  will  not  be  dismissed 
because  not  filed  within  60  days.  MoVay  v. 
Bridgman   [S.  D.]    97  N.  W.   20. 

50.  Hoff  V.  Shockley  [Iowa]  98  N.  W.  573. 
See  1  Curr.  L.   116,  n.   23. 

51.  Mills'  Ann.  St.  §  2432.  Irrigation  cases. 
Needle  Rock  Ditch  Co.  v.  Crawford  Clipper 
Ditch  Co.  [Colo.]  75  P.  424.  See  1  Curr.  L. 
116,   n.   23-25. 

B2.  Acts  1901,  p.  164,  c.  78.  Despard  v. 
Despard,  53  W.  Va,  443,  44  S.  E.  448. 

63.  Laws  1903,  p.  74,  c.  59,  §  4.  Rogers 
V.  Trumbull,  32  Wash.  211,  73  P.  381. 

B4.  Saverance  v.  Lockhart,  66  S.  C.  639,  45 
S.  E.  83. 

C5.  In  re  James'  Estate  [Neb.]  97  N.  W. 
22. 

50.  Code  Civ.  Proc.  5  939.  Gilbert  v.  Kel- 
ly, 138  Cal.  689,  72  P.  344;  Sather  Banking 
Co.  V.  Briggs  Co.,  138  Cal.  724,  72  P.  352; 
Dodge  V.  Carter,  140  Cal.  663,  74  P.  292; 
Thomas  v.  Northwestern  Mut.  Life  Ins.  Co., 
142  Cal.  79,  75  P.  665.  See  1  Curr.  L.  116, 
n.  18. 

57.  Cresap  v.  Cresap  [W.  Vsi.]  46  S.  B. 
582.  The  time  dates  from  the  day  on  which 
the  clerk's  journal  entry  of  the  order  for 
judgment  was  made.  Groendyke  v.  Mus- 
grave  [Iowa]  99  N.  W.  144.  Limitations  be- 
gin to  run  against  the  right  to  appeal  from 
a  probate  order  from  the  date  of  Its  entry. 
Death  of  contestant  and  lack  of  some  one 
to  represent  him  are  Immaterial.  In  re  Tur- 
ner's Estate,  139  Cal.  85,  72  P.  718.  The 
running  of  the  time  for  appeals  from  inter- 
locutory orders  Is  not  postponed  to  the  time 
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record  of  the  date  of  hearing  and  rendition  of  the  judgment  is  conclusive."  An 
amended  judgment  is  appealable  within  the  statutory  period  after  amendment,"* 
and  a  motion  for  new  trial/"  or  other  review  ordinarily  suspends  the  time  pend- 
ing decision  of  the  motion."^ 

Under  a  statute  limiting  the  right  of  appeal  to  a  certain  period  after  service 
of  notice  of  the' entry  of  the  order,  the  time  begins  to  run  only  on  service  of  the 
order,®^  and  delivery  of  the  original  order  to  defendant's  attorney,  with  the  date 
of  its  filing  marked  thereon,  is  not  suflBcient."* 

An  appeal  is  premature  if  brought  before  a  final  determination  is  had,  or  if 
the  judgment  be  incomplete,'*  though  the  other  party  has  appealed,'"  but  the  judg- 
ment need  not  have  been  filed,"  and  the  right  of  appeal  is  not  held  in  abeyance  by 
the  successful  party's  having  an  improper  judgment  entered  and  making  a  motion 
to  correct  it."  In  a  creditors'  suit  to  convene  the  creditors  of  an  insolvent  cor- 
poration, a  creditor  whose  debt,  or  its  lien,  is  by  a  decree  disallowed,  may  appeal 
without  awaiting  further  action  of  the  court  as  to  debts  of  other  creditors." 

"Fast"  or  "accelerated  procedure."'^ — An  order  dissolving,  vacating,  or  modi- 
fying an  interlocutory  injunction  and  appointment  of  receiver  is  not  reviewable 
by  "fast"  writ  of  error.'" 

Delays  and  extensions.''^ — The  courte  ordinarily  can  allow  an  appeal  after  the 
time  limited  in  a  proper  case,'''  and  provisions  for  extensions  of  time  to  appeal  are 


the  Judg-inent  roll  is  actually  made  up.  Dore 
V.  Klumpke,  140  Cal.  356,  73  P.  1064.  The 
limitation  as  to  the  time  for  appeal  begins 
to  run  when  the  judge  gives  his  decision,  and 
not  the  time  "when  the  judgment  file  ia  made 
out  and  signed.  Appeal  of  Bulkeley  [Conn.] 
57  A.  112.  An  appeal  taken  within  the  stat- 
utory period  after  the  iirst  appealable  judg- 
ment or  order  is  entered  is  In  time,  and  will 
bring  up  the  finding  of  fact  on  which  it  is 
based.  Rush  v.  Lake  [C.  C.  A.]  122  F.  561. 
An  appeal  taken  within  the  statutory  period 
after  the  judge  makes  and  files  his  findings 
is  seasonable,  though  no  request  for  find- 
ings was  made  within  the  statutory  period. 
Appeal  of  Bulkeley  [Conn.]  57  A.  112.  Where 
the  defendant  dies  before  decision  but  after 
submission  of  a  case,  an  appeal  taken  within 
the  statutory  period  after  the  filing  of  the 
judgment,  after  his  administrator  was  sub- 
stituted a  party  is  in  time,  though  the  judg- 
ment contained  an  order  tliat  it  be  filed  nunc 
pro  tunc  as  of  the  date  of  submission  of  the 
case.  De  Leonis  v.  Walsh,  140  Cal.  175,  73 
P.  813. 

58.     Appeal  of  Bulkeley   [Conn.]   57  A.  112. 

5».  In  re  Potter's  Estate,  141  Cal.  350,  74 
P.  986.     See  1  Curr.  L..  116,  n.  31. 

60.  Where  proceedings  subsequent  to  de- 
nial of  motion  for  new  trial  are  not  pre- 
served, the  time  to  appeal  is  calculated  from 
that  denial.  Bonanza  Lead  Min.  Co.  v.  Huff, 
66  Kan.  786,  71  P.  849.  Where  it  was  stipu- 
lated that  a  motion  for  new  trial  should  be 
considered  as  if  the  Judgment  had  not  been 
rendered,  the  time  to  appeal  did  not  be- 
gin to  run  until  the  entry  of  the  order  on 
the  motion.  Prospectors'  Development  Co.  v. 
Brook,  32  Wash.  315,  73  P.  376.  The  mak- 
ing of  an  unnecessary  motion  for  new  trial 
will  not  extend  the  time  within  which  an 
appeal  may  be  taken.  Appeal  from  probate 
court.  Stewart  v.  Kendrick  [Okl.]  73  P.  299. 
See  1  Curr.  L.   116,   n.   32. 


61.  Party  cannot  enlarge  statutory  period 
by  filing  bill  of  review  on  objection  avail- 
able at  original  hearing.  In  re  Sherwood's 
Estate,  206  Pa,  456,  56  A.  20.  Where  after 
expiration  of  the  time  limited,  exceptions 
were  filed  on  permission  nunc  pro  tunc,  and 
afterwards  dismissed,  the  time  for  appeal 
began  to  run  from  the  dismissal.  Hinner- 
shitz  V.  United  Traction  Co.,  206  Pa.  91,  55 
A.    841. 

C2.  Rev.  St.  1898,  S  3042.  Thirty  days. 
Ellis  V.  Barron  County  [Wis.]  98  N.  W.  232. 
See  1  Curr.  L.  117,  n.  35. 

03.  Greenwood  L.  &  Guarantee  Ass'n  v. 
Childs    [S.    C]    45    S.    E.    167. 

64.  Judgment  must  be  actually  entered. 
Stein  V.  Goodenough,  69  N.  J.  Law,  635,  56 
A.  701.  Entry  held  sufficient.  Moore  v.  Nash- 
viHe,  C.  &  St.  L.  R.,  137  Ala.  495,  34  So.  617. 
Trial  of  right  of  property  terminating  in 
verdict  for  plaintiff  but  judgment  for  costs 
only  entered.  Hannah  v.  Charlestown  Nat. 
Bank,  53  W.  Va.  82,  44  S.  E.  152.  See  1 
Curr.  L.  116,  n.   27. 

65.  In  re  Pittsburg  Wagon  Works'  Estate, 
204  Pa.   435,   54  A.   359. 

66.  In  Alaska.  Mackay  v.  Fox  [C.  C.  A.] 
121   F.   487. 

67.  Hynes  v.  Barnes   [Mont.]   75  P.   623. 

68.  Kahle  v.  Long  Reach  Oil  Co.,  61  W. 
Va.  316,   41  S.  E.   233. 

69.  See  1  Curr.  L.  117. 

70.  Stubbs  v.  McConnell,  119  6a.  21,  46 
S.   B.  710. 

71.  See   1  Curr.  L.   117. 

72.  Mass.  Rev.  Laws,  c.  162,  !  13.  Bart- 
lett  V.  Slater,  183  Mass.  152,  66  N.  B.  631. 
Where  the  judgment  would  bo  subject  to 
collateral  attack  for  fraud,  an  appeal  nunc 
pro  tunc  will  be  allowed  after  expiration 
of  the  time  limited  by  statute.  Report  of 
county  auditor  settling  account  of  treasurer. 
In  re  Zeigler's.  Petition,  207  Pa.  131,  56  A. 
419. 
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common,"  but  an  order  enlarging  the  time  for  perfecting  an  appeal,  made  after 
such  time  has  expired,  is  ineffectual.''* 

(§6)  G.  Affidavits  and  oaths.'"^ — A  clerical  error  in  the  date  of  an  afiBdavif 
may  be  corrected  in  the  appellate  court.'"  An  affidavit  by  appellant's  attorney 
stating  that  the  appeal  is  not  taken  for  delay  but  in  good  faith  is  sufficient.'^ 

(§6)  D.  Notice,  citation,  and  summons.''^ — The  notice  of  appeal  must  de- 
scribe the  judgment,'''  and  name  the  parties,'"  and  be  served  on  all  parties  respondent 
whose  interests  will  be  affected  by  a  reversal  or  modification,*^  especially  in  Indiana 
in  vacation  appeals.'^  Service  on  each  of  co-parties  is  not  jurisdictional,*'  though 
in  such  case  questions  prejudicial  to  the  interests  of  those  not  served  will  not  be 
considered.**     Only  such  parties  as  have  appeared  need  be  served  in  Oregon.*' 

In  New  York,  where  the  appeal  is  from  a  final  judgment  and  appellant  in- 
tends to  review  an  interlocutory  judgment  or  intermediate  order,  he  must  so 
specify  in  his  notice  of  appeal.** 

A  notice  of  appeal  by  minors  by  their  guardian  ad  litem  is  effective,  though 
signed  by  him  as  attorney  only.*' 

Service  on  the  attorney  who  appeared  below  is  sufficient,**  and  where  a  firm 
appears  for  appellee  above,  service  on  them  will  not  be  rejected  because  only  one 
appears  as  attorney  of  record.*"  Service  on  an  attorney  who  represented  a  deceased 
party  before  his  death  is  insufficient,*"  and  a  voluntary  appearance  and  waiver  of 


73.  Extension  of  time  for  filing  bond  does 
not  extend  time  for  filing  transcript.  Coal 
Belt  Elec.  K.  Co.  v.  Kays,  207  111.  632,  69 
N.  E.  920.  A  statement  by  the  Judge  that 
a  party  has  a  certain  length  of  time  In  which 
to  appeal  will  not  operate  as  an  extension. 
Burke  v.  Wright,  75  Conn.  641,  55  A.  14. 
An  administrator  Is  such  a  party  as  to  be 
entitled,  upon  proper  showing,  to  an  exten- 
sion of  time  for  appeal  [Rev.  St.  1898,  §  4035]. 
McKenney  v.  Minahan,  119  Wis.  651,  97  N. 
W.    489. 

74.  Chamberlain  Transp.  Co.  v.  South  Pier 
Coal  Co.   [C.  C.  A.]   126  F.  165. 

'    75.     See   1   Curr.  L.   117. 

76.  Viertel  v.  Vlertel,  99  Mo.  App.  710,  76 
S.  W.  187. 

77.  Perkins  v.  Mason  [Mo.  App.]  79  S.  W. 
987. 

78.  See   1   Curr.  L.   118. 

79.  A  notice  not  averring  from  what  the 
appeal  Is  taken  nor  showing  by  whom  't  is 
signed  is  insufficient.  Merrill  v.  Tlmorell 
[Iowa]  95  N.  W.  237.  A  notice  in  replevin 
that  the  "intervenor  has  appealed  the  same" 
is  suflSciently  specific,  though  there  were  in 
effect  two  Judgments,  his  exception  being 
to  both  so  far  as  they  affected  his  interests. 
Augustine  v.  McDowell,  120  Iowa,  401,  94  N. 
W.  918.  A  notice  from  which  it  may  be  de- 
termined that  appellant  Intends  to  prose- 
cute appeals  from  two  orders  is  sufficient 
(MacGinniss  v.  Boston  &  M.  Consol.  Copper  & 
Silver  Mln.  Co.  [Mont.]  75  P.  89),  though 
appeal  does  not  lie  from  one  of  such  orders 
(Id.).  A  sufilcient  notice  of  appeal  is  not 
vitiated  by  a  statement  therein  that  appel- 
lant intends  also  to  bring  up  another  order 
made  in  the  action.  Masor  v.  Jacobus,  84  N. 
T.  S.  270.  A  notice  describing  the  Judgment 
as  of  the  day  it  appears  to  have  been  ren- 
dered, though  not  filed  and  entered  until  the 
succeeding  day,  is  sufficient.  O'Neile  v. 
Ternes.   32  Wash.   528,   73  P.   692. 


SO.  Sheldon  Mall  v.  O'Brien  County  Dem- 
ocrat [Iowa]  96  N.  W.  773.  Notice  in  case 
where  additional  parties  were  brought  in  by 
cross  complaint  held  suificient.  Idaho  Com- 
stock  Mln.  &  Mill.  Co.  v.  Lundstrom  [Idaho] 
74  P.  975.  A  notice  of  appeal  signed  by  at- 
torneys for  parties  appearing  and  against 
whom  judgment  was  rendered  is  good,  though 
the  title  of  the  action  as  stated  therein  gives 
the  name  of  a  defendant  not  served.  Garrl- 
gan  V.  Kennedy  [S.  D.]  96  N.  W.  89.  Notice 
is  not  an  original  process  and  a  designation 
of  all  defendants  by  the  name  of  one  fol- 
lowed by  "et  al"  is  sufficient.  Philadelphia 
Mortg.  &  T.  Co.  V.  Palmer,  32  Wash.  455,  73 
P.    501. 

81.  Rev.  St.  1887,  §  4808.  Tltlman  V.  Ala- 
mance Min.  Co.  [Idaho]  74  P.  529.  Rev.  St. 
1898,  §  3305,  Amend.  Laws  1899,  p.  83,  o.  62. 
Stephens  v.  Stevens  [Utah]  75  P.  619;  Faulk- 
ner v.  Hutchins  [C.  C.  A.]  126  F.  362.  See  1 
Curr.   L.    118,   n.    72. 

82.  Appeal  prayed  and  allowed  In  term 
time,  but  not  perfected  until  after  term. 
Ashley  v.  Henderson  [Ind.  App.]  69  N.  E. 
469. 

83.  Bowman  v.  Besley  [Iowa]  97  N.  W.  60. 
Notice  need  not  be  served  on  defendants  who 
join  in  the  appeal.  Ramsay  v.  Tacoma  Land 
Co.,  31  Wash.  351,  71  P.  1024. 

84.  Bowman  v.  Besley  [Iowa]  97  N.  W.  60. 

85.  Sess.  Laws  1899,  p.  228,  111.  1901,  p.  77. 
In  re  Mendenhall's  Will,  43  Or.  542,  72  P.  318. 

86.  Code  Civ.  Proc.  §  1301.  Koehler  & 
Co.  V.  Brady,  87  App.  Div.  326,  84  N.  T.  S. 
457. 

87.  Noble   V.  Whltten   [Wash.]    76  P.   95. 

88.  National  Bank  of  Commerce  v.  Pick 
[N.  D.]  99  N.  W.  63.  See  1  Curr.  I*  118, 
n.    74. 

89.  National  Bank  of  Commerce  v.  Pick 
[N.  D.]   99  N.  W.   63. 

00.  In  re  Turner's  Estate,  139  CaL  85,  72 
P.   718. 
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the  issuance  and  service  of  summons  in  error,  by  defendant's  attorney  after  defend- 
ant's death,  confers  no  Jurisdiction."^ 

A  nonresident  defaulting  defendant  may  be  served  by  depositing  the  notice 
in  the  post  office,'^  and  an  agreement  that  two  causes  pending  on  appeal  from  a 
justice  be  tried  together  is  an  appearance  in  both  and  waives  notice  of  appeal. °° 

Formal  service  on  the  clerk  of  the  trial  court  is  not  necessary,  mere  filing  in 
his  oflBee  being  sufficient."*  Filing  may  be  at  any  time  after  service  and  within  the 
time  limited  for  taking  an  appeal,""*  and  that  an  interval  elapses  after  service  be- 
fore filing  is  immaterial."' 

An  appeal  from  the  probate  to  the  superior  court  in  Connecticut  is  properly 
made  returnable  to  the  next  return  day  or  the  next  but  one,"'  and  an  appeal  to 
the  supreme  court  of  errors  next  to  be  holden  at  a  certain  place  sufficiently  states 
the  time  of  holding  court,  terms  being  regulated  by  law."* 

(§6)  E.  Application  for  leave  to  appeal,  petition  in  error,  assignments,  and 
statements  of  appeal.^* — The  filing  of  an  assignment  of  errors  before  allowance  of 
the  appeal  is  indispensable  in  the  circuit  court  of  appeals. '^  In  Nebraska,  a  peti- 
tion in  error  is  indispensable  to  secure  a  review  of  a  judgment  at  law,*  and  judg- 
ment will  not  be  reversed  for  errors  of  law  occurring  at  the  trial,  unless  it  is 
alleged  in  the  petition  that  the  court  erred  in  overruling  the  motion  for  a  new 
trial.' 

Where  a  statement  of  objections  is  not  filed  on  entry  of  appeal  from  the  pro- 
bate to  the  supreme  court  in  Massachusetts,  no  jurisdiction  is  acquired  and  the 
appeal  may  be  dismissed  on  motion.* 

The  petition  for  a  writ  of  error  is  usually  required  to  state  the  errors  relied 
on,^  and  review  confined  to  the  errors  assigned;'  but  a  review  of  the  entire  case 
under  the  statute  of  North  Dakota  will  not  be  denied  because  the  demand  there- 
for contains  unnecessary  language  which  may  be  rejected  as  surplusage.' 

An  interest  entitling  appellant  to  appeal  must  be  alleged  in  his  motion,  if  it 
do  not  appear  on  the  record.* 

Failure  of  the  assignments  of  error  to  specify  what  court  the  appeal  is  taken 
to  is  not  jurisdictional,  the  appeal  in  fact  being  docketed  in  the  only  court  having 
original  appellate  jurisdiction.' 


91.  Ritchey  v.  Seeley  [Neb.]  94  N.  TV. 
972 

92.  Rev.  St.  1887,  5  4889,  subd.  2.  Tltlman 
V.  Alamance   Min.   Co.    [Idaho]    74   P.   529. 

93.  Morgan  v.  Garretson-Greason  Lumber 
Co.   [Mo.  App.]    79   S.  W.    997. 

94.  National  Bank  of  Commerce  v.  Pick 
[N.  D.]   99  N.  W.  63. 

95.  San  Francisco  Law  &  Collection  Co. 
V.  State,  141  Cal.  354,  74  P.  1047. 

96.  National  Bank  of  Commerce  v.  Pick 
[N.   D.]    99   N.   W.    63. 

97.  Such  an  appeal  is  "civil  process"  with- 
in the  statute.  Gen.  St.  1902,  S  566.  Appeal 
of  Campbell   [Conn.]   56  A.  554. 

98.  Hayden  v.  Fair  Haven  &  W.  R.  Co. 
[Conn.]    56    A.    613. 

99.  See  1   Curr.   L.   119. 

1.  Rule  11  (91  F.  vl,  32  C.  C.  A.  Ixxxvlll). 
Webber  v.  Mihills  [C.  C.  A.]  124  F.  64.  Later 
file  mark  is  not  conclusive.  Tyee  Consol. 
Mln.  Co.  V.  Langstedt  [C.  C.  A.]  121  F.  709. 
Absence  of  file  mark  not  conclusive.  Moore 
V.  Moore   [C.   C.  A.]   121   F.   737. 

2.  Jarvls  V.  Chase  County  [Neb.]  97  N.  W. 
831. 


3.  Coxe  Bros.  &  Co.  v.  Omaha  Coal,,  Coke 
&  Lime  Co.  [Neb.]  94  N.  W.  519;  Danforth 
v.  Fowler   [Neb.]   94  N.  "W.   637. 

4.  Bartlett  v.  Slater,  183  Mass.  152,  66  N. 
H.   631. 

5.  Va.  Code  1887,  5  3464.  Norfolk  &  W. 
R.  Co.  V.  Perrow,  101  Va.  345,  43  S.  B.  614. 
An  assignment  alleging  error  in  the  refusal 
of  the  court  to  give  instructions  is  suffi- 
cient. Norfolk  &  W.  R.  Co.  v.  Perrow,  101 
Va.  345,   43  S.  E.   614. 

6.  Woodard  v.  Cutter  [Neb.]  96  N.  W.  64; 
Payne  v.  Pettibone  [Neb.]  96  N.  W.  117; 
Baden  v.  Bertenshaw  [Kan.]  74  P.  639.  As 
to  sufHciency  of  facts  to  constitute  a  cause 
of  action.  Lincoln  Traction  Co.  v.  Moore 
[Neb.]  97  N.  W.  605;  Johnson  v.  Carlson 
[Neb.]  95  N.  W.  788. 

7.  Code,  9  5630,  providing  for  appeals  In 
cases  tried  to  the  court.  Prescott  v.  Brooks 
[N.  D.]    94  N.  W.  88. 

8.  Probate  appeal.  Appeal  of  Abbott,  97 
Me.    278,    54   A.    756. 

9.  Emmons  v.  Harding  [Ind.]  70  N.  E.  142. 
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Errors  first  presented  to  the  supreme  court  on  rehearing  of  an  application  for 
a  writ  of  error  will  not  be  considered.^" 

(§  6)  F.  Allocatur,  order  for  appeal,  certificate}''- — Application  for  leave  to 
appeal  from  an  order  will  be  denied  whore  not  timely,"  and  appeal  will  be  disal- 
lov7ed  for  unexcused  delay  in  filing  transcript.^' 

Federal  practice}*' — A  formal  order  allowing  an  appeal  is  not  essential,  it 
being  sufficient  if  the  record  shows  that  an  appeal  was  prayed  and  in  fact  allowed.^" 

(§  6)  0.  Bonds,  security,  payment  of  costs;  necessity}'^ — Statutes  as  to  fil- 
ing of  tmdertakings  on  appeal  must  be  strictly  complied  with.^^  Administrators^' 
and  public  representatives  are  usually  exempted  from  giving  bond,^°  but  an  heir 
is  not.^°  On  appeal  in  habeas  corpus,  the  bond  required  in  civil  actions  must  be 
given,^*  but  a  special  proceeding  to  contest  a  local  option  election  in  Texas  may 
be  appealed  without  bond.^^ 

Intervening  or  substituted  parties  appellant  cannot  prosecute  the  appeal  un- 
der the  bond  given  by  the. original  appellant,""  and  where  the  time  for  filing  bond 
after  notice  of  appeal,  and  also  the  time  for  giving  notice  of  appeal,  have  expired, 
a  motion  will  not  be  granted  to  substitute  another  as  plaintiff  and  appellant  and 
fix  a  time  within  which  bond  may  be  filed."* 

The  bond  should  be  executed  by  appellant,""  but  he  need  not  sign  the  bond 
in  an  election  case  in  Kentucky."^ 

An  indorsement  on  the  back  of  the  writ  of  error  is  a  sufficient  bond."' 

The  statute  of  1903,  iu  Washington,  prescribing  that  the  appeal  bond  shall 
be  served  and  filed  with  the  notice  of  appeal,  applies  to  all  appeals  taken  after 
the  act  took  effect,  though  from  judgments  previously  rendered.-* 

The  certificate  of  the  giving  of  security  is  not  defective  because  denominating 
it  a  "recognizance"  instead  of  a  "bond,""'  and  a  certificate  omitting  to  state  that 
the  undertaking  on  appeal  was  "properly"  filed,  but  containing  recitals  from  which 
it  can  be  seen  that  it  was  so  filed,  is  sufficient."* 

Affidavit  of  poverty''^  in  lieu  of  a  cost  bond  may  be  made  by  the  party's  at- 
torney.'" 


10.  George  Soalfl  &  Co.  v.  State  [Tex.]  74 
S.   "W.   754. 

11.  See  1  Curr.  L..  120. 

la.  More  than  six  months  delay.  Born  v. 
Schneider,  128  F.  179. 

13.  Western  Union  Tel.  Co.  v.  WofCord 
[Tex.  Civ.  App.]    72   S.  W.   620. 

14.  See  1  Curr.   L.   121. 

16.  Chamberlain  Transp.  Co.  v.  South  Pier 
Coal  Co.   [C.  C.  A.]   126  F.  165. 

16.  See  1   Curr.   L.   121. 

17.  Undertaking  filed  with  appeal  subse- 
quently abandoned  cannot  stand  as  under- 
taking on  a  subsequent  appeal  properly  pur- 
sued. Morrison  v.  O'Brien  [S.  D.l  97  N. 
W.  2. 

18.  Michigan  Mut.  L  Ins.  Co.  v.  Klatt 
[Neb.]  98  N.  W.  436.  Where  the  adminis- 
trator's interest  is  purely  personal,  an  ap- 
peal from  an  order  dismissing  void  admin- 
istration proceedings  will  not  be  allowed 
without  bond.  Holman  v.  Klatt  [Tex.  Civ. 
App.]  78  S.  W.  1088.     See  1  Curr.  L.  121.  n.  34. 

19.  U.  S.  marshal,  on  appeal  in  habeas 
corpus.  Palmer  v.  Thompson,  20  App.  D.  C. 
278.  Action  against  state  for  bounty.  San 
Francisco  Law  &  Collection  Co.  v.  State, 
141  Cal.  S54,  74  P.  1047;  City  of  Jordan  v. 
Seattle,  29  Wash.  581,  70  P.  54.  Officers  of 
civil    service    commission.      Corbett    v.    Civil 


Service  Commission  of  Seattle,  33  Wash.  U«, 
73   P.  1116.     See  1  Curr.  L.   121,  n.   35. 

20.  Such  bond  to  be  approved  by  Judge  of 
probate  and  filed  within  time  prescribed. 
Bartlett  v.  Frazer  [Mich.]  95  N.  W.  721. 

ai.  State  V.  Superior  Court  of  King  Coun- 
ty,  32  Wash.   143,   72  P.  1040. 

32.  Rev.  St.  1895,  art.  1804u.  Martin  v. 
Mitchell   [Tex.   Civ.  App.]    74  S.  W.  565. 

23,  24.  Hlght  V.  Batley,  32  Wash.  166,  72 
P.   1034. 

25.  The  bond  may  be  executed  on  appel- 
lant's behalf  by  attorney.  Ramsay  v.  Ta- 
ooma  Land  Co.,  31  Wash.  351,  71  P.  1024.  An 
undertaking  in  the  name  of  the  original  par- 
ties is  sufficient.  Idaho  Comstock  Mln.  & 
Mill.  Co.  V.  Lundstrum  [Idaho]   74  P.  975. 

28.  Acts  Ex.  Sess.  1900,  p.  40,  c.  5,  %  12. 
Keller  v.  Ferguson,  24  Ky.  L.  R.  2012,  73  S. 
W.    785. 

27.  Vincent  v.  Mutual  Reserve  Fund  Life 
Ass'n,  75  Conn.   650,   55  A.  177. 

28.  Rogers  v.  Trumbull,  32  Wash.  211,  73 
P.   381. 

29.  Vincent  v.  Mutual  Reserve  Fund  Life 
Ass'n,    75    Conn.    650,    55   A.    177. 

30.  Code  Civ.  Proo.  §  1739.  Davidson  v. 
Wampler  [Mont.]   74  P.  82. 

31.  See,  also,  1  Curr.  L.  809. 
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Payment  of  costs.'" — Under  the  code  of  New  York,  the  payment  of  costs  im- 
posed by  orders  is  not  a  prerequisite  to  appeal  therefrom,"*  and  a  party  entitled 
to  a  stay  of  proceedings  for  the  nonpayment  of  costs  waives  the  stay  by  receiving 
and  retaining  from  the  opposite  party  the  notices  of  appeal,  printed  papers  and 
notice  of  argument."*  An  appeal  from  an  order  is  not  stayed  by  failure  of  the 
appellant  to  pay  costs  adjudged  against  him  on  a  previous  order.'" 

The  county  judge,  in  Nebraska,  has  a  right  to  the  prepayment  of  his  fees, 
but  he  may  waive  it,*'  and  in  Louisiana,  on  appeal  by  a  tax  collector  in  an  action 
to  collect  a  license,  the  clerk  cannot  refuse  a  transcript  until  his  fees  are  paid.'* 

In  Washington,  an  owner  appealing  from  a  judgment  for  the  sale  of  lands 
for  nonpayment  of  a  tax  must  deposit  the  amount  of  the  judgment  and  costs.'" 

A  deposit  in  lieu  of  a  bond  must  be  preceded  by  an  order  of  appeal.*" 

Diverse  parties  or  orders  appealed  from.*^ — Where  an  appeal  is  from  the  judg- 
ment and  an  order  denying  a  motion  for  a  new  trial,  a  single  undertaking  refer- 
ring to  both  is  sufficient.*^ 

Fixing,  taking  and  approving.*' — After  an  appeal  has  been  allowed  by  the 
circuit,  a  judge  of  the  court  of  appeals  has  no  power  to  fix  the  amount  of  the 
appeal  bond  and  take  and  approve  the  same.**  In  Texas,  an  appeal  bond  must 
be  approved  by  the  clerk,  not  the  judge,*"*  and  a  district  judge  cannot  question  a 
bond  approved  by  the  clerk,  or  entertain  a  motion  to  expunge  the  clerk's  approval 
therefrom.**  The  judge  a  quo  in  Louisiana  has  jurisdiction  to  inquire  into  the 
solvency  of  sureties  on  an  appeal  bond,  notwithstanding  the  appeal  has  been  lodged 
in  the  supreme  court,  and  if  he  finds  them  insolvent  to  dismiss  the  appeal.*' 

Sureties.*^ — A  notary  who  is  principal  in  an  appeal  bond  can  take  the  affi- 
davits of  the  sureties  thereon.*"  Failure  of  the  sureties  to  justify  within  ten  days 
renders  the  appeal  a  nullity  in  South  Dakota. "'  Exceptions  to  the  sufficiency  of 
the  sureties  must  be  made  in  the  lower  court  in  Washington.'^ 

The  amount.^- — The  bond  on  appeal  from  an  order  quashing  an  execution 
need  not  be  in  double  the  amount  of  the  judgment  on  which  the  execution  issued."' 

Terms  and  conditions.^ — An  error  in  the  recital  of  the  date  of  the  judgment 
in  the  bond  is  not  fatal  if  it  be  otherwise  unmistakably  identified,"  and  a  bond 
purporting  to  be  both  an  appeal  and  stay  bond,  for  the  proper  simi,  is  sufficient 


32.  Harwell  v.  Southern  Furniture  Co. 
[Tex.  Civ.  App.]   75  S.  W.   S88. 

33.  See   1  Curr.   I*  122. 

34.  Code  Civ.  Proc.  J  779.  Allen  v.  Beck- 
et,   85  N.  T.  S.   192. 

35.  Allen  v.  Becket,  85  N.  T.  S.  192. 

38.  Code  Civ.  Proc.  §  779.  Allen  v.  Beck- 
et.  84  N.  T.  S.  1011. 

37.  Drexel  v.  Reed  [Neb.]   95  N.  W.  873. 

38.  State  v.  Estoree,  110  La.  479,  34  So. 
643. 

38.  Laws  1897,  p.  180,  c.  71.  Schultz  V. 
Harris,  31  V^ash.  302,  71  P.  1009. 

40.  Walker  v.  Parish  of  Tangipahoa,  111 
La,    320,    35   So.    585. 

41.  See   1   Curr.  L.   122. 

42.  Martin  v.  De  Ornelaa,  139  Cal.  41,  72 
P.  440;  White  v.  Stevenson,  139  Cal.  531,  73 
P.   421. 

43.  See  1  Curr.  L.  122. 

44.  Kreyling  v.  O'Reilly,  95  Mo.  App.  661, 
75    S.   W.    694. 

45.  46.  Hill  V.  Halliburton  [Tex.  Civ.  App.] 
73   S.   W.    21. 

47.  State  V.  St.  Paul,  111  La.  71,  36  So. 
389. 


48.  See  1   Curr.  L.   122. 

49.  McLean  v.  Roller,  33  Wash.  166,  7S 
P.  1123. 

50.  Code  Clv.  Proc.  1903,  §3  445,  458.  Don- 
ovan V.  Woodcock   [S.  D.]   99  N.  W.  82. 

51.  Ball.  Ann.  Codes  &  St.  9  6510.  Noble 
V.  Whltten  [Wash.]  76  P.  95.  An  objection  to 
the  form  of  the  justification  of  the  sureties 
(Frew  V.  Clark  [Wash.]  76  P.  85),  and  fail- 
ure of  the  sureties  to  justify  as  to  property 
within  the  state  must  be  taken  advantage  of 
below,  since  such  objections  go  to  the  suffi- 
ciency of  the  sureties  [Ball.  Ann.  Codes  &  St. 
§  6B091  (Weiser  v.  Holzman,  33  Wash.  87, 
73    P.    797). 

an.     See  1   Curr.   L.    123. 

53.  State  v.  Superior  Court  of  Pierce 
County,   32  Wash.  693,  73  P.  779. 

54.  Bond  on  appeal  from  Justice  held  suf- 
ficient in  form.  Condon  v.  Robertson  [Tex. 
Civ.  App.]  76  S.  W.  934.  Bond  held  sufficient 
as  to  form  within  2  Ball.  Ann.  Codes  &  St. 
§  6506.  King  v.  Branscheld,  32  Wash.  634, 
73  P.  668.     See  1  Curr.  L.   123. 

55.  Goodthye  v.  Delatour,  111  La.  766,  35 
So.    896. 
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as  such,  though  only  conditioned  as  a  stay  bond.°°  An  undertaking  is  not  bad  for 
reciting  that  appellant  "is  about  to  appeal,"  where  he  in  fact  had  appealed." 

Irregularities  and  defects.^^ — Defects  in  an  unnecessary  bond  are  immaterial,"' 
and  an  ambiguous  bond  will  be  given  the  construction  that  will  make  it  valid.'" 
Clerical  errors  do  not  vitiate,'^  and  a  bond  executed  by  a  party  binds  him  and  is 
valid,  though  executed  as  joint  principal  by  another  not  a  party.^^ 

Failure  through  mistake  to  give  the  required  undertaking  is  not  fatal  in  Ore- 
gon, and  on  a  proper  showing  appellant  will  be  permitted  to  file  it  after  time;** 
but  defects  cannot  be  amended  by  filing  a  new  bond  after  time.** 

(§  6)  H.  Entry  below.^^ — Entry  in  the  probate  court  of  the  order  granting 
the  appeal  therefrom  is  necessary  in  Arkansas,**  and  where  entry  below  is  a  statu- 
tory substitute  for  personal  service,  such  entry  is  jurisdictional.*' 

§  7.  Transfer  of  jurisdiction,  supersedeas  and  stay."^ — The  appeal  must  be 
perfected  to  transfer  jurisdiction  and  suspend  the  operation  of  the  judgment,*' 
and  an  administrator,  though  entitled  to  appeal  without  filing  an  appeal  bond,  is 
not  entitled  to  a  supersedeas  on  account  of  a  mere  intention  to  appeal,  except  dur- 
ing the  time  necessary  to  get  his  appeal  filed  in  the  appellate  court;'*  but  upon 
filing  and  service  of  notice  of  appeal  and  filing  of  bond,  jurisdiction  is  transferred 
to  the  supreme  court,  irrespective  of  whether  the  subsequent  proceedings  are  such 
as  to  empower  that  court  to  review  the  questions  raised.'^ 

Supersedeas  by  operation  of  appeal  or  errorJ" — A  mere  appeal  by  a  city  op- 
erates as  a  supersedeas,'*  and  in  Connecticut,  an  appeal  by  one  of  several  defend- 
ants, from  the  city  to  the  superior  court  in  a  mortgage '  foreclosure,  transfers  the 
entire  case  and  vacates  the  judgment.'*  A  writ  of  error  out  of  the  supreme  court 
of  the  United  States,  to  review  the  judgment  of  the  state  court,  will  not  so  operate, 
unless  served  within  the  statutory  time.'" 

Generally  speaking  the  trial  court's  power  ceases  for  all  purposes  on  the 


56.  King  V.  Branscheld,  32  "Wash.  634,  73 
P.   668. 

57.  Kaltsohmidt  v.  Weber,  139  Cal.  76,  72 
P.   632. 

58.  See  1   Curr.  1..   123. 

59.  Judgment  below  against  appellant  for 
costs  only.  Voges  v.  Dittlingler  [Tex.  Civ. 
App.]  72  S.  W.  875. 

60.  Whether  appellant  Is  obligated  to  pay 
all  costs  of  trial  and  appellate  courts  or 
only  appellate  court.  Glddinga  v.  Fischer 
[Tex.]    77  S.  W.   209. 

61.  A  statement  that  the  sureties  are 
worth  $200  "not  subject  to  execution"  will 
be  regarded  as  a  mere  clerical  error,  the  evi- 
dent Intent  being  to  Justify  for  $200.  Jones 
V.  Herrick,  33  Wash.  197,  74  P.  332.  A  bond 
on  appeal  from  the  county  court  obligating 
appellant  to  comply  with  the  decree  or  Judg- 
ment of  the  "district"  Is  not  bad  for  omis- 
sion of  the  word  "court."  Bell  v.  Goss  [Tex, 
Civ.  App.]  76  S.  W.  315. 

62.  Parshall  v.  Clark  [Tex.  Civ.  App.]  77 
S.  W.   437. 

63.  DoweH  V.   Bolt   [Or.]   76  P.    714. 

64.  A  new  bond  cannot  confer  Jurisdic- 
tion on  the  district  court,  on  appeal  from  a 
Justice  of  the  peace,  where  filed  after  the 
time  to  appeal  has  passed,  notwithstanding 
Code,  5  357.  The  original  bond  named  a 
stranger  as  obligee.  Sutton  v.  Bower  [Iowa] 
99  N.  W.  104.  An  undertaking  filed  more 
than  A  year  after  objection  to  sureties  on 
prior    one    Is    Ineffectual    where    not    accom- 


panied by  a  new  notice  of  appeal.  Donovan 
V.  Woodcock  [S.  D.]  99  N.  W.  82.  See  1 
Curr.  L.   124,  n.   85. 

65.  See  1   Curr.   L.   124. 

66.  Bonner  v.  Gorman,  71  Ark.  480,  77  S. 
W.   602. 

67.  City  of  Orlando  v.  Macy  [Fla.]  34  So. 
298. 

68.  See   1  Curr.  I*   124. 

69.  Piling  and  approval  of  appeal  bond 
are  essential  [Kurd's  Rev.  St.  1899,  p.  1293]. 
Holmes  v.  Chicago,  205  111.  536,  68  N.  E.  1109. 
Transcript  as  well  as  petition  in  error  must 
be  filed.  Morton  v.  Western  Seed  &  Irri- 
gation Co.  [Neb.]  96  N.  W.  183.  In  probate 
proceedings  In  Nebraska,  the  district  court 
acquires  Jurisdiction  of  the  appeal  upon 
filing  a  transcript  [Comp.  St.  1901,  c.  20,  §§ 
42-48],  Rhea  v.  Brown  [Neb.]  94  N.  W. 
716.  An  order  granting  a  suspensive  ap- 
peal, without  any  step  towards  completing 
the  appeal,  will  not  operate  as  a  suspen- 
sive appeal.  Upton  v.  Adeline  Sugar  Fac- 
tory Co.,  109  La.  670,  33  So.  725.  See  1  Curr. 
D.  124,   n.    97. 

70.  Michigan  Mut.  L.  Ins.  Co.  v.  Klatt 
[Neb.]    98   N.   W.    436. 

71.  Glavln    v.    Lane    [Mont.]    74    P.    406. 

72.  See   1   Curr.   L.    124. 

73.  Ball.  Ann.  Codes  &  St.,  §  6505.  Jor- 
dan v.   Seattle,    29   Wash.    681,    70  P.    54. 

74.  Matz  v.  Arlck   [Conn.]   66  A.  630. 

75.  Whitaker  v.  McBride  [Neb.]  98  N.  W. 
877. 
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transfer  of  jurisdiction/'  hence  the  trial  court  cannbt  entertain  an  application  for 
a  rehearing/'  or  to  amend  the  judgment  in  a  material  matter  thereafter,"  and 
pfending  appeal  from  an  interlocutory  order,  the  case  cannot  be  heard  below  on  the 
merits,'^"  but  if  the  judgment  rendered  is  void  for  want  of  jurisdiction,  a  motion 
to  set  it  aside  may  be  entertained,  notwithstanding  proceedings  in  ^rror  to  reverse 
it  are  pending  in  the  supreme  court.*"  After  appeal  from  a  decree  granting  re- 
demption from  a  tax  deed,  the  district  court  may  extend  or  change  the  time  for 
redemption,*^  and  an  amended  proof  of  claim  against  a  bankrupt's  estate  may  be 
filed  in  the  bankruptcy  court,  after  an  appeal  has  been  taken  by  the  trustee  to 
the  circuit  court  of  appeals,  from  a  decree  permitting  proof  as  creditors.*^  In 
California  the  cause  is  removed  only  for  the  purpose,  and  to  the  extent  of  giving 
full  and  complete  jurisdiction  of  such  matters  as  are  properly  cognizable  upon 
appeal,*'  and  the  right  of  the  trial  court  to  correct  a  clerical  misprision  on  its  record 
is  not  affected,  especially  where  the  correction  affects  no  substantial  right.**  The 
district  courts  in  Idaho  retain  jurisdiction  in  divorce  cases  to  make  orders  direct- 
ing payment  of  costs  and  necessary  expenses,  in  perfecting  and  prosecuting  the 
appeal,  and  the  supreme  court  likewise  has  similar  power.*"  In  Florida,  a  statu- 
tory supersedeas,  obtained  by  taking  an  appeal  within  30  days,  cannot  be  vacated 
by  the  supreme  court  on  the  ground  that  the  appeal  is  frivolous.*" 

Execution  on  a  judgment  is  stayed,*'  notwithstanding  the  writ  of  error  was 
sued  out  improvidently,**  but  the  validity  of  the  judgment  remains  unchanged.** 
Hence  a  decree  may  be  shown  as  a  breach  of  the  conditions  of  a  trust  deed,  though 
error  has  been  prosecuted  from  it  and  supersedeas  granted.""  An  appeal  from  a 
nonappealable  order  does  not  stay  further  proceedings  below,'^  and  an  appeal  from 
that  portion  of  a  decree  granting  relief  as  prayed  by  a  cross-bill  impleading  third 
parties  does  not  affect  the  decree  as  to  the  relief  prayed  by  the  original  bill."^  An 
appeal  from  an  order  vacating  a  prior  order  does  not  have  the  effect  of  reviving  the 
vacated  order."'    A  restraining  order  of  the  court  of  civil  appeals  of  Texas  is 


76.  Record  of  the  entry  of  Judgment  may 
be  amended  in  formal  matters.  Channel  v. 
Merrifield,  206  111.  278,  69  N.  B.  32.  Can- 
not vacate  judgment  for  want  of  jurisdic- 
tion of  persons.  Aetna  Ins.  Co.  v.  Thomp- 
son [Vyash.]  76  P.  105.  After  appeal  in  a 
win  contest  the  trial  court  cannot  re-docket 
the  cause  and  entertain  a  petition  for  the 
appointment  of  a  receiver  as  a  further  pro- 
ceeding. Westfall  V.  Wait,  161  Ind.  449,  68 
N.  E.    1009.     See   1   Curr.  L..   124,   n.   2. 

77.  Appeal  from  surrogate.  In  re  Mur- 
phy's Will,  79  App.  Dlv.  541,  81  N.  T.  S. 
101. 

78.  After  appeal  In  claim  and  delivery 
In  Montana,  the  trial  court  has  no  power  to 
correct  the  Judgment  by  entering  one  in  the 
alternative.  Hynes  v.  Barnes  [Mont.]  75 
P.  523.  A  Judgment  may  be  so  amended  as 
to  conform  to  the  verdict  after  an  appeal 
has  been  taken.  Denver  v.  Bradbury  [Colo. 
App.]    76   P.   1077. 

79.  State  v.  Barle,  66  S.  C.  194,  44  S.  E. 
781. 

80.  O'Loughlln  V.  Overton  [Kan.]  74  P. 
604. 

81.  Swan  v.  Harvey  [Iowa]  98  N.  W.  641. 
SS.     Hutchinson  v.  Otis,  Wilcox  &  Co.,  190 

U.  S.   552,   23   S.  Ct.  778,  47  Law.  Ed.  1179. 

83.  Fay  v.  Steubenrauch,  138  Cal.  656,  72 
P.  166.  An  appeal  from  the  grant  of  gen- 
eral  letters   of  administration    does    not  de- 


prive the  court  of  Jurisdiction  over  a  spe- 
cial administrator  of  the  estate  previously 
granted.  In  re  Heaton's  Estate,  142  Cal. 
116,    75    P.    662. 

84.  Fay  v.  Stubenrauch,  141  Cal.  573,  76 
P.    174. 

85.  Rev.  St.  1887,  §§  2472,  4927,  Const, 
art.  5,  :  9.  Roby  v.  Roby  [Idaho]  74  P. 
957. 

86.  Johnson   v.   Turner    [Fla.]    33    So.   238. 

87.  Execution  may  issue  If  a  counter 
bond  is  given.  Denning  v.  Tount,  66  Kan. 
766,  71  P.  250.     See  1  Curr.  L,.   125,  n.   11. 

88.  Mlasourlt  If  a  supersedeas  bond  is 
In  terms  of  the  statute,  the  question  Is  not 
so  much  a  construction  of  the  bond  as  of 
the  statute.  Campbell  v.  Harrington,  93 
Mo.  App.   316. 

89.  Hendryx  v.  Evans,  120  Iowa,  310,  94 
N.  W.  863.  An  appeal  and  supersedeas  by 
defendant  In  attachment  does  not  bar  an 
action  on  the  restitution  bond.  Hoyle  v. 
Stellwagen,    30  Ind.   App.    674,    66   N.   E.    910. 

90.  Brown  v.  Schlntz,  203  111.  136,  67  N. 
E.    767. 

91.  Muckenfuss  v.  Fishburne  [S.  C]  46 
S    E    537 

92.  Smyth  V.  Stoddard,  203  111.  424,  67 
N.  E.  980. 

»S.  Bateman  v.  Superior  Court  of  San 
Francisco,   139  Cal.   140,  72  P.    922. 
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effective  only  while  the  case  is  before  that  court,  and  is  not  operative  pending  the 
decision  on  a  writ  of  error  in  the  supreme  court."* 

Supersedeas  by  special  order  or  allowance.^^ — ^A  suspensive  appeal  is  properlv 
denied,  where  its  effect  would  be  to  oust  the  sheriff  from  his  custody  of  seques- 
trated property.""  An  associate  justice  of  the  Supreme  coui-t  has  power  to  suspend 
the  operation  of  a  restraining  order  pending  appeal  therefrom,  after  return  has 
been  filed  in  that  court,"^  but  in  the  absence  of  a  direction  from  the  trial  judge, 
the  supreme  court  of  California  cannot  issue  a  supersedeas  staying  proceedings  on 
a  judgment  in  unlawful  detainer,  pending  an  appeal  from  an  order  vacating  an 
order  for  the  satisfaction  of  the  judgment.'*  Strangers  to  a  suit  are  liable  for  dam- 
ages caused  by  illegal  writ  of  supersedeas  issued  by  them."" 

As  to  what  matters.^ — On  giving  bond  a  temporary  injunction  may  be  con- 
tinued in  force  pending  appeal,^  and  an  order  continuing  the  appointment  of  a  re- 
ceiver, first  appointed  ex  parte,  is  in  effect  an  order  appointing  a  receiver,  and  so 
appealable  and  may  be  superseded.'  Where  a  case  involves  a  constitutional  ques- 
tion,* or  where  the  refusal  of  a  stay  will  deprive  the  party  appealing  of  the  benefit 
of  his  appeal,"  and  he  has  been  reasonably  diligent,  and  no  injury  will  be  occa- 
sioned the  appellee,  the  stay  will  be  granted;'  but  supersedeas  will  not  be  granted 
to  an  unappealable  order,'  nor  to  a  decree  that  grants  to  plaintiff  in  error  all  the 
relief  justified  by  his  pleadings,'  nor  where  it  would  be  ineffective." 

The  appeal  from  a  judgment  dismissing  an  application  for  the  administration 
of  a  succession  should  be  devolutive,^"  as  should  an  interlocutory  order  permitting 
a  judicial  sequestration  to  be  set  aside  on  bond,  where  not  working  irreparable  in- 
jury.^^  An  appeal  from  a  judgment  revoking  an  order  appointing  a  tutor,  and 
appointing  a  special  tutor  in  his  place,  will  be  dismissed  as  a  suspensive,  and  main- 
tained as  a  devolutive  appeaV  but  a  judgment  removing  a  definitive  syndic  is 
appealable  suspensively,  and  pending  appeal  the  district  court  is  without  jurisdic- 
tion to  convoke  a  meeting  of  creditors  to  select  his  successor.^' 

Procedure,  order  or  writ,  and  its  effect}* — Where  supersedeas  is  not  taken  a 
judgment  is  a  bar,  though  an  appeal  therefrom  is  pending,^"  and  where  a  chancery 


94.  Riggina  v.  Thompson,  96  Tex.  154, 
71    S.    W.    14. 

95.  See   1  Curr.   L,.    126. 

1)6.     State  V.  King,  110  La.  961.   35   So.  181. 

97.  State    v.    Rice    [S.    C]    45    S.    B.    153. 

98.  Bateman  v.  Superior  Court  of  San 
Francisco,  139  Cal.   140,  72  P.  922. 

99.  Supersedeas  bond,  by  strangers  to 
actioni  In  a  suit  to  recover  possession  of 
real  estate,  plaintiff  obtained  a  writ  of 
possession.  Strangers  subsequently  filed 
application  for  rehearing  and  filed  an  illegal 
supersedeas  bond.  Damage  resulted  to  plain- 
tiff Held,  that  the  sureties  were  liable. 
Leech  v.  Karthaus,  135  Ala.  396,  83  So.  342. 

1.     See   1   Curr.   L.    126. 

a.  Ball.  Ann.  Codes  &  St.,  §  6507.  State 
V  Superior  Court  of  King  County,  30  Wash. 
197    70  P.   233.     See  1  Curr.  L.  126,  n.  32. 

3  State  V.  Superior  Court  of  Pierce  Coun- 
ty  [Wash.]   74  P.   1070. 

4  Tenement  House  Department  of  New 
York    V.    Moeschen,    41    Misc.    446,    85    N.    T. 

S     19 

S.  Corporation  appealing  from  an  order 
allowing  an  examination  of  Its  books  and 
papers.  McAlpIn  v.  Universal  Tobacco  Co. 
fN  J.  Eq.]  65  A.  999.  A  stay  will  be  grant- 
ed on  appeal  from  an  order  of  distribution  of 
funds  in  the  hands  of  a  receiver,  where  the 


effect  of  the   order   is   to   put   the   fund   be- 
yond  the   reach    of   the   court   with   the   re- 
sult   of    irreparable    injustice    if    the    order 
is  wrong.     People  v.  American  L.  &  T.  Co 
39   Misc.   647,    80  N.   Y.   S.   627. 

6.  Stay  of  sale  of  property  on  execution. 
Merrltt  v.   Jordan    [N.  J.   Eq.]    55  A.   1001. 

7.  Montana  Ore  Purchasing  Co.  v.  Butte 
&  B.   Consol.  Mln.  Co.    [C.  C.  A.]    126   F.   168. 

S.  Lockhaven  Trust  &  Safe  Deposit  Co. 
V.  U.  S.  Mortg.  &  T.  Co.  [Colo.  App.]  74  P. 
793. 

9.  Supersedeas  on  application  to  review 
the  cancellation  of  a  liquor  license  will  not 
be  granted,  where  it  appears  that  the  license 
will  expire  before  the  appeal  can  be  heard. 
State  V.  Bremerton,  32  Wash.  508,  73  P.  477. 

10.  Succession  of  Wintz,  111  La.  40,  35  So. 
377. 

11.  State  V.  Allen,  110  La.  853,  34  So. 
804. 

12.  Succession  of  Watt,  111  La.  937,  36 
So.    31. 

IS.  State  V.  Sommervllle,  110  La.  953,  34 
So.    757. 

14.  See  1   Curr.  L.   126. 

15.  Small  V.  Reeves,  25  Ky.  L.  R.  729,  It 
S.    W.    395. 
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appeal  is  taken,  in  Michigan,  without  filing  a  Buporsedeas  bond,  the  appellee  is 
entitled  to  have  the  papers  returned  to  the  circuit  court  for  enrollment,  after  tho 
statutory  period  has  passed  after  rendition  of  the  decree.^* 

Where  the  decree  is  severable  a  part  may  be  superseded  without  the  rest.^^ 
Supersedeas  can  only  be  directed  to  a  party  to  the  action.^* 
A  supersedeas  does  not  annul  the  judgment,  but  merely  stays  future  proceed- 
ings;^' neither  can  it  retroact.     Its  effect  is  to  preserve  the  status  in  quo  pending 
the  appeal.     It  cannot  undo  what  has  already  been  done  under  the  judgment,^" 
and  the  giving  of  a  supersedeas  bond  on  appeal  from  an  order  discharging  a  re-' 
ceiver  does  not  reinstate  the  receiver  nor  authorize  the  court  to  maintain  possession 
of  the  property,-^  though  an  order  of  the  supreme  court  staying  proceedings  under 
an  order  appointing  a  receiver  requires  the  immediate  return  of  the  property  to 
the  person  from  whom  it  was  taken.^^     Where  defendant  appeals  with  superse- 
deas, plaintiffs  need  not  pay  the  purchase  price  into  court  as  directed  by  a  decree 
for  specific  performance,  until  after  affirmance.'"    Where  a  supersedeas  is  granted 
on  appeal  from  an  order  dissolving  a  temporary  injunction,  a  violation  of  the  in- 
junction is  a  contempt  of  the  appellate  court.''* 

Supersedeas  bonds. — No  supersedeas  will  be  granted  even  to  prevent  waste,"" 
until  a  bond  in  the  amount  and  terms  determined  by  the  court  has  been  given,-" 
and  where  an  executor  appealing  from  a  decree  directing  pajTnent  of  legacies  gives 
the  appeal  bond,  but  not  the  supersedeas  bond  provided  by  statute,  the  legatees 
can  enforce  the  decree  as  though  no  appeal  had  been  taken.'" 


16.  Comp.  Laws.  §  463,  and  §  550,  as 
amended  by  Pub.  Acts  1899,  p.  380,  No.  243. 
Harmon  v.  Metcalfe  [Mich.]   96  N.  W.  1060. 

17.  State   V.   Baxter   [Neb.]    96  N.   W.   647. 

18.  Madera  County  v.  Raymond  Granite 
Co.,    138   Cal.    244,    71    P.    112. 

19.  Whatever  is  done  against  the  au- 
thority of  the  supersedeas  should  be  set 
aside  as  improperly  done.  Hey  v.  Harding, 
25   Ky.  L.  R.  1454,  78  S.  W.   136. 

20.  Where  possession  of  property  is  ob- 
tained by  judgment,  a  subsequent  super- 
sedeas ■will  not  restore  the  property.  Tliomp- 
son  V.  Thompson,  24  Ky.  L.  R.  645.  69  S.  W. 
714.  A  mere  restraining  order  Is  not  con- 
tinued in  force  after  dissolution  on  the 
hearing  by  appeal  with  supersedeas.  Rig- 
gins  V.  Thompson,  96  Tex.  154.  71  S.  W.  14. 
The  supersedeas  bond  is  efCectual  to  pre- 
vent further  acts  on  an  execution  only  "when 
the  countermand  reaches  the  sheriff.  A 
sale  consummated  before  is  valid.  Edwards 
V.  Olln,  121  Iowa,  143,  96  N.  W.  742.  Where 
an  attachment  under  which  sale  had  been 
made  was  discharged,  and  defendant  entereil 
an  «rder  of  .satisfaction  on  the  sale  bond, 
before  supersedeas  issued,  the  supersedeas 
did  not  affect  the  validity  of  the  payment, 
and  on  reversal  plaintiff  was  entitled  to  a 
ruling  against  the  obligees  on  a  sale  bond. 
Hey  V.  Harding,  25  Ky.  L.  R.  1454,  78  S.  W. 
136.  Appeal  from  an  order  quashing  an 
execution  and  giving  of  bond  does  not  va- 
cate the  order,  and  the  sheriff  cannot  pro- 
ceed to  levy  and  sell.  State  v.  Superior 
Court  of  Pierce  County,  32  Wash.  693,  73 
P.    779. 

21.  State  V.  Superior  Court  of  Spokane 
County,   31   Wash.    481,   71   P.    1095. 

22.  The  question  being  previously  unllt- 
igated  a  refusal  imder  advice  of  counsel 
should  be  punished  only  by  a  nominal  fine. 
Rumney    v.    Donovan,     28    Mont.    69,     72    P. 


305.  Where,  In  a  suit  to  dissolve  a  part- 
nership, a  receiver  is  appointed  and  a  final 
decree  subsequently  rendered  dissolving  the 
partnership  and  fixing  the  rights  of  the 
parties,  an  appeal  and  supersedeas  from 
the  final  decree  does  not  remove  the  prop- 
erty into  the  supreme  court  nor  affect  the 
right  of  the  trial  court  to  make  necessary 
orders  for  its  preservation.  Lamb  v.  Row- 
an,   81    Miss.    369,    33    So.    4. 

23.  Southern  Oil  Co.  v.  Scales  [Tex.  Civ. 
App.]    69    S.    W.    1033. 

24.  Injunction  against  grant  of  liquor 
license.  Strickland  v.  Knight  [Fla.]  35  So. 
868. 

25.  Bank  of  Woodland  V.  Stephens,  137 
Cal.    458,    70   P.   293. 

2C.  State  V.  Baxter  [Neb.]  96  N.  W.  647. 
An  order  of  sale  in  foreclosure  is  not  stayed 
by  appeal  unless  bond  is  given  [Code  Civ. 
Proc.  §  352].  Muckenfuss  v.  Fishburne  [S. 
C]  46  S.  E.  537.  The  losing  party  must 
act  to  prevent  the  judgment  from  being  car- 
ried into  effect.  [Civ.  Code,  Ga.,  §  4608]. 
Gustoso  Cigar  Mfg.  Co.  v.  Ray,  117  Ga.  565, 
4  3  S.  B,  984.  Where  In  bail-trover  proceed- 
ings, defendant  has  been  discharged,  the 
order  of  discharge  can  only  be  superseded 
by  the  plaintiff  giving  bond  and  comply- 
ing with  such  other  conditions  as  may  be 
properly  imposed.  Id.  A  supersedeas  Is 
either  a  matter  of  statutory  right,  or  vested 
in  the  discretion  of  the  Judge  of  the  superior 
court  [Civ.  Code,  Ga.,  §  4321].  Id.  Where 
defendant  has  received  an  absolute  order 
of  discharge  he  Is  not  required  to  give  a 
bond  in  order  to  take  advantage  of  the 
judgment  in  his  own  favor.  Id.  A  judg- 
ment directing  the  sale  of  perishable  prop- 
erty cannot  be  stayed  on  appeal  without 
a  stav  bond  [Code  Civ.  Proc,  §§  943.  949]. 
Toele  V.   Hydenfeldt,   133  Cal.   56,   70  P.    1013. 

27.     Code   Civ.    Proc,   §5    2577,    2578.      In    re 
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The  filing  of  a  supersedeas  bond  does  not  prevent  ruling  on  the  motion  foi 
new  trial/*  nor  stay  execution  unless  a  petition  in  error  has  been  filed  in  the  ap- 
pellate court.^° 

In  Washington^  on  entering  an  appealable  order  the  court,  on  request  of  the 
party  obtaining  the  order,  should  fix  the  amount  of  the  supersedeas  bond  required 
to  stay  the  execution  of  it  pending  appeal,^"  and  appeal  need  not  be  taken  before 
application  to  fix  such  amount/^  but  where,  as  in  California,  the  statute  provides 
that  a  judgment  shall  be  stayed  by  appeal  only  when  a  bond  in  amount  fixed  by  the 
judge  is  filed,  a  party  is  not  entitled  to  an  order  fixing  the  amount  until  he  has 
appealed.^"  Where  a  tenant  against  whom  ejectment  has  been  brought  is  entitled 
to  a  suspensive  appeal,  the  trial  judge  may  fix  the  amount  of  the  bond.^'  If  the 
trial  court  refuse  the  remedy  is  by  mandamus.^* 

The  conditions  of  the  bond  must  follow  the  statute,"  and  a  bond  not  con- 
ditioned as  required  is  not  sufiicient  to  prevent  the  enforcement  of  the  judg- 
ment.'°  In  Nebraska  the  amount  and  conditions  of  a  supersedeas  bond,  in  a  case 
where  no  money  judgment  is  awarded,  are  discretionary  with  the  trial  court,'' 
and  if  he  fail  to  fix  the  conditions,  application  should  be  made  for  a  further  or- 
der.=" 

In  Washington  the  bond,  if  intended  to  operate  both  as  an  appeal  bond  and  a 
supersedeas,  must  be  for  twice  the  amount  of  the  judgment  plus  $200,^^  and  on 
appeal  from  an  order  denying  a  motion  to  vacate  an  order  for  the  payment  of 
money,  supersedeas  to  the  order  for  payment  will  be  granted  only  on  filing  bond 
for  double  the  amount  named  in  the  order.*"  On  appeal  from  an  order  appoint- 
ing a  receiver,  a  bond  conditioned  to  pay  only  such  damages  as  the  court  might 
award  on  affirmance  of  the  order  is  not  sufficient,  either  to  supersede  the  receiver 
or  effect  a  stay." 

§  8.  Appearance,  entry  and  docketing  above.*' — In  Colorado,  where  an  ap- 
peal is  dismissed  for  want  of  jurisdiction,  it  will  be  redocketed  on  error  if  review- 
able in  that  manner.*' 

§  9.  Perpettiation  of  proceedings  and  evidence  for  the  reviewing  court.  A. 
The  record  proper  and  what  it  must  show.** — Where  the  existence  of  a  certain 
question  is  essential  to  the  jurisdiction  of  the  appellate  court,  the  facts  giving  ju- 


Holmes'   Estate,    79   App.   Div.   267,   79  N.   T. 
S.    687. 

28.  Where  a  party  Is  entitled  to  elect 
whether  to  proceed  by  appeal  or  by  peti- 
tion In  error,  the  filing  of  a  supersedeas 
bond  for  an  appeal  cannot  operate  as  an 
election.  Armstrong  v.  Mayer  [Neb.]  95  N. 
W.   51. 

29.  Where  real  estate  has  been  sold  on 
execution,  the  filing  of  a  supersedeas  bond 
does  not  stay  execution  or  deprive  the  pur- 
chaser of  his  right  to  a  sheriff's  deed,  un- 
less a  petition  in  error  has  been  filed  in 
the  appellate  court.  Hendryx  v.  Evans,  120 
Iowa,    310,    94    N.    W.    853. 

30.  State  V.  Superior  Court  of  King  Coun- 
ty,   30   Wash.    177,    70   P.    256. 

31.  State  V.  Superior  Court  of  Pierce 
County    [Wash.]    74   P.   1070. 

32.  De  Leonis  v.  York,  140  Cal.  333,  73 
P.   1058. 

83.  Rev.  St.,  §  2157.  State  v.  Ellis,  110 
La,    1042,    35   So.    282. 

34,  McBrlde  v.  Whltaker  [Neb.]  98  Mo. 
847. 

35.  Code  1897,  5  4134.  Home  Sav.  &  Trust 
Co.  V.  District  Court  of  Polk  County,  121 
Iowa,  1,   95  N.  W.   622. 


36.  Gillespie  v.  Morsman  [Neb.]  95  N.  W. 
1127. 

37,  88.  State  v.  Baxter  [Neb.]  96  N.  W. 
647. 

89.  Winchester  v.  Morris,  33  Wash.  706, 
74  P.  361;  Laoaff  v.  Dutch  Miller  Min.  & 
Smelting  Co.,  31  Wash.   566,   72   P.   112. 

40.  Credits  Commutation  Co.  v.  Superior 
Court  of  San  Diego  County,  140  Cal.  82,  73 
P.  1009. 

41.  State  v.  Superior  Court  of  King  Coun- 
ty, 30  Wash.  219,   232,  70  P.   484. 

42.  See  1  Curr.  L.   127. 

43.  Mills'  Ann.  Code,  ;  388a.  Doloff  v. 
Heath,  31  Colo.  170,  71  P.  1112;  Bailey  v. 
O'Fallon,  30  Colo.  418,  70  P.  755;  Stevena 
v.  Stevens,  31  Colo.  188,  72  P,  1060;  Brennan 
Mercantile  Co.  v.  Vickers,  31  Colo.  323,  73 
P.  45;  McAllister  v.  Irwin's  Estate,  31  Colo. 
253,  254,  73  P.  47;  Lockhaven  Trust  &  Safe- 
Deposit  Co.  V.  U.  S.  Mortg.  &  T.  Co.  [Colo. 
App.]  73  P.  409;  Best  v.  Rocky  Mountain 
Nat.  Bank,  31  Colo.  474,  73  P.  845.  Statute 
has  no  application  to  Irrigation  cases. 
Needle  Rock  Ditch  Co.  v.  Crawford-Clipper 
Ditch  Co.  [Colo.]  75  P.  424.  See  1  Curr.  L. 
127,    n.    53-55. 

44.  See  1   Curr.  L.   127. 
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rifidictioii'  m-ast  appear  by  the  record.""  The  appealable  interest  of  appellant, 
especially  of.  one  not  a  party  to  the  record/"  and  prejudice  to  him,  must  appear.*' 
The  ruling  complained  of,*«  objections  thereto,"  and  the  judgment  or  order  of  the 
court  below,  must  appear,""*  and  a  record  entry  thereof  is  essential."^  There  is 
no  record  where  merely  the  original  papers  in  the  case,  the  minute  entries  and  the 
reporter's  transcript  of  the  testimony  are  brought  up.^^  Eecitals  in  a  bill  of  ex- 
ceptions cannot  supply  necessary  record  entries.'^  Order  book  entries  are  an  es- 
sential part  of  the  record  in  Indiana,^*  and  by  statute,  all  papers  pertaining  to 
the  cause  and  filed  therein  with  certain  exceptions  are  deemed  part  of  the  record."" 
A  complete  copy  of  the  judgment  roll,°°  consisting  of  certified  copies  of  the  neces- 
sary papers,  is  necessary  in  Montana,  and  a  record  composed  of  the  originals  with- 
drawn from  the  files  of  the  trial  court  will  not  support  an  appeal."'  A  certificate 
of  completeness  is  essential."*  In  Texas,  an  agreed  statement  of  facts  upon  which 
the  case  was  tried  below,  the  judgment,  the  findings  of  fact  and  conclusions  of 
law,  the  assignments  of  error  and  the  appeal  bond,  by  express  provision  of  the 
statute,  constitute  a  sufficient  record  to  require  revision  of  the  judgment  without 
the  pleadings  or  other  showing  as  to  what  the  issues  were  below."" 

Proceedings  for  new  trial  and  to  obtain  review."" — The  record  must  show  the 
timely  filing  of  a  motion  for  new.  trial,"^  the  taking  of  the  appeal,"''  the  notice  of 


45.  Appeal  from  board  of  review  on  rais- 
ing assessment  of  personal  property — ex- 
emption not  shown.  Appeal  of  Havemeyer 
&  Co.,  202  111.  446,  66  N.  B.  1044.  A  recital 
of  due  service  in  tlie  Judgment  will  pre- 
vail over  a  mere  absence  of  process,  and 
proof  of  service  from  the  record.  City  of 
Ballard  v.  Way  [Wash.]  74  P.  1067.  See  1 
Curr.   L.   127,   n.   58,   et  seq. 

46.  Affidavits  showing  interest  not  in- 
corporated in  record.  People  v.  Gay,  141 
Cal.    41,    74    P.    443. 

47.  Brightwell  v.  Bare,  62  W.  Va.  375,  44 
a.    B.    160. 

48.  The  record  must  show  that  the  court 
did  rule  as  complained  (disallow  credits). 
Dobbins  v.  Humphreys,  171  Mo.  198,  70  S. 
W.  815.  Introduction  of  evidence.  Jamison 
v.  Dooley  [Tex.  Civ.  App.]  79  S.  W.  91. 
Where  the  case  settled  does  not  state  that 
the  judge  charged  as  redited  in  the  excep- 
tions, the  matter  is  not  before  the  court, 
Hart  V.  Cannon,  "  133  N.  C.  10,  45  S.  E. 
351.  To  review  errors  required  to  be  set 
up  in  a  motion  for  a  new  trial,  the  record 
must  show  a  ruling  on  such  motion.  Voor- 
hels.  Miller  &  Co.  v.  Leisure  [Neb.]  95  N. 
W.   676.     See   1  Curr.  L.   128,  n.   62. 

49.  Evidence.  In  re  Van  Alstine's  Es- 
tate, 26  Utah,  193,  72  P.  942.  In  chancery 
cases,  the  record  must  show  that  specific 
objection  and  ruling  thereon  were  made  to 
the  introduction  of  evidence  complained  of. 
Skinner  v.  Ckmpbell  [Pla.]  33  So.  526;  Stock- 
ton V.  National  Bank  of  Jacksonville  [Pla.] 
34  So.  897;  Pinney  v.  Pinney  [Fla.]  35  So. 
95.  An  error  not  shO"wn  by  the  bill  of  ex- 
ceptions to  have  been  objected  to  below 
will  not  be  reviewed.  Allowance  of  amend- 
ment to  complaint.  Bessemer  Liquor  Co.  v. 
Tillman  [Ala.]  36  So.  40.  Where  specific 
objections  to  particular  questions,  and  an- 
swers in  a  deposition  do  not  appear  in  the 
bill  of  evidence,  they  will  not  be  consid- 
ered. Louisville  &  C.  Packet  Co.  v.  Bot- 
torfC,  25  Ky.  L.  R.  1324,  77  S.  W.  920.  See 
1   Curr.  L.    128,   n.   67. 


50.  Mackay  v.  Fox  [C.  C.  A.]  121  P.  487; 
Jones  V.  Vanatta  [Colo.  App.]  '72  P.  810.  To 
appear  nuerely  by  bill  of  exceptions  is  not 
sufficient;  Street  v.  Prank,  136  Ala.  616,  33 
So.   879.     See  1  Curr.   L.   128,   n.   63. 

51.  Mackay  v.  Pox  [C.  C.  A.]  121  F.  487; 
Stein  V.  Goodenough,  69  N.  J.  Law,  635,  66 
A.  701;  Lisker  v.  O'Eourke,  28  Mont.  129, 
72    P.    416,    756. 

52.  Brady  v.  Pinal  County  [Ariz.]  71  P. 
910. 

53.  City  of  St.  Charles  v.  Deemar,  174 
Mo.    122,    73   S.   W.    469. 

54.  65.  Cleveland,  etc.,  R.  Co.  v.  Wasson 
[Ind.   App.]    66  N.   B.   1020. 

56.  Code  Civ.  Proo.  §  1736.  Stanton  v. 
Lewis,  28  Mont.  267,  72  P.  658;  Peatherman 
v.  Granite  County,  28  Mont.  462,  72  P.  972; 
Beck  v.  Holland,  28  Mont.  460,  72  P.  972; 
Bickford  v.   Kirwin   [Mont.]    75   P.    518. 

57.  Code  Civ.  Proc.  8  1738.  Cornell  v. 
Matthews,  28  Mont.  457,  72  P.  975.  State- 
ment on  motion  for  new  trial.  Powell  v. 
May    [Mont.]    74    P.    80. 

58.  Code  Civ.  Proc.  i  1739.  Featherman 
V.  Granite  County,  28  Mont.  462,  72  P.  972. 
Certificate  is  sufficient.  Porter  v.  Plymouth 
Gold  Min.  Co.    [Mont.]   74  P.  938. 

59.  Rev.  St.  1895,  art.  1293.  Scott  v. 
Slaughter    [Tex.]    77    S.    W.    949. 

60.  See   1   Curr.   L.   128. 

61.  Rev.  St.  1887,  par.  842.  Santa  Rita 
Land  &  Min.  Co.  v.  Mercer  [Ariz.]  73  P.  398; 
Ward  V.  Lemon  [Ariz.]  73  P.  443;  Fast  v. 
Gray  [Mo.  App.]  78  S.  W.  1048;  State  v. 
Sanford  [Mo.]  79  S.  W.  898.  The  notice  of 
intention  to  move  for  a  new  trial  is  not 
a  necessary  part  of  the  record  in  Montana 
on  appeal  from  an  order  denying  a  new 
trial,  unless  some  objection  is  presented  to 
the  notice  in  the  trial  court.  King  v.  Pony 
Gold  Min.  Co.,  28  Mont.  74,  72  P.  309.  Citing 
many  cases  and  disapproving  Carr  v.  Clos- 
ser,  27  Mont.  94,  69  P.  560.  See  1  Curr.  L. 
128,    n.   73. 

63.  Morehouse  v.  Doxsee  [Iowa]  99  N.  W 
143.      See   1    Curr.    L.    128,    n.    75. 
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appeal,"'  and  service  thereof, °*  the  entry  of  the  appeal  in  the. order  book  of  the 
court  below,°°  the  bond  on  appeal,""  and  timely  giving,  filing  and  approval  thereof." 
AH  orders  passed  and  proceedings  had  in  the  court  below  must,  in  order  to  be  re- 
viewed on  appeal,  form  part  of  the  bills  of  exceptions  or  the  duly  certified  record. 
8uch  matters  cannot  be  brought  before  the  appellate  court  by  agreements  of  coun- 
sel subsequently  made.'* 

(§9)  B.  What  is  part  of  record  proper;  necessity  of  bill  of  exceptions  or  its 
equivalent." — The  record  proper,  which  the  appellate  court  can  consider  without 
its  being  authenticated  by  a  bill  of  exceptions,  comprehends  pleadings  and  amend- 
ments thereto,'"  including  demurrers,'^  motions  in  arrest  of  judgment,'*  and  the 
statutory  vrrit  in  mandamus  in  Indiana."  Documents  are  not  part  of  the  record,'* 
unless  shown  in  the  transcript  or  submitted  by  order  of  court  in  accordance  with 
the  rule.'°  A  recital  in  a  proffered  judgment  which  the  judge  refused  to  sign  is 
not  a  part  of  the  record."  A  map  attached  to  the  record,  but  not  appearing  to 
have  been  introduced  below  or  identified  as  having  been  there  used,  will  not  be 
considered."  Findings  of  fact  and  conclusions  of  law  not  made  part  of  the  record 
by  journal  entry  or  otherwise  cannot  be  considered  on  error."  A  statement  in  a 
journal  entry,  "no  evidence  except  the  files  and  records  in  the  case  being  intro- 
duced," constitutes  no  part  of  the  journal  entry,  and  must  be  disregarded  on  ap- 
peal.'* Where  a  cross  complaint  is  introduced  as  evidence  by  plaintiff,  and  it  is 
copied  into  the  record  as  such,  he  cannot  on  appeal  complain  that  it  is  not  in  the 
record.'"  The  statement  on  motion  for  a  new  trial  is  no  part  of  the  judgment 
roll  in  Montana,'^  and  on  appeal  from  an  order  setting  aside  a  default  judgment, 
the  judgment  roll  is  no  part  of  the  record  proper,  and  can  be  made  of  record 
only  by  including  it  in  a  bill  of  exceptions.*"  Where  questions  of  fact  as  well  as 
of  law  are  involved,  a  statement  of  facts  is  necessary  in  Washington.'' 

Bringing  matters  into  the  record.^* — The  prevailing  party  as  against  an  ap- 
pellant must  preserve  the  evidence,'^  but  appellant  must  furnish  copies  of  all 
papers  used  on  the  hearing,"  and  must  produce  and  include  in  the  bill  such  of 


63.  Stevens  v.  HaU  [Idaho]  73  P.  527. 
See    1    Curr.   L.    128,    n.    74. 

64.  Porter  v.  Plymouth  Gold  Min.  Co. 
[Mont.]  74  P.  938;  Morehouse  V.  Doxsee 
[Iowa]    99  N.  W.   143. 

65.  City  of  Orlando  v.  Macy  [Fla.]  34  So. 
29S. 

60.  A  memorandum  by  the  clerk  stating 
that  a  supersedeas  bond  was  executed  is 
not  sufficient.  Lykins  v.  Steele,  25  Ky.  L. 
R.   536,    76   S.   "W.    39. 

6T.     In    re    Miller    [Okl.]    75    P.    1128. 

68.  Smith  v.  Hallwood  Cash  Register  Co., 
97  Md.    354,   55   A.   626. 

69.  See  1  Curr.  L..  129. 

I  70.  Amended  pleadings  only  are  of  rec- 
ord— originals  require  order.  Chicago,  I. 
&  E.  R.  Co.  V.  Indiana  Natural  Gas  &  Oil 
Co.  [Ind.  App.]  70  N.  E.  270.  Judgment 
rendered  on  pleadings  reviewable  without 
bill  of  exceptions.  Bennett  v.  Union  Cent. 
Life  Ins.  Co.,  203  111.  439,  67  N.  E.  971. 
Where  not  shown  by  record,  proper  attempt 
to  show  by  bill  of  exceptions  is  ineffectual. 
Edmunds  Elec.  Const.  Co.  v.  Marlotte  [Ind.] 
69   N.  E.   396.     See  1  Curr.   Ia    129,   n.   81. 

71.  Ruling  on  demurrer  reviewed  without 
exception.  Lloyd  v.  Sandusky,  203  111.  621, 
68  N.  E.  154.  An  order  sustaining  a  demur- 
rer Is  reviewable  without  a  bill  of  excep- 
tions [Mills'  Ann.  Code,  §  387].  Crebbln  v. 
Shlnn  [Colo.  App.]  74  P.  795.  See  1  Curr. 
L.    129,    n.    82. 


7a.  Such  a  motion  presented  only  In  a 
bill  of  exceptions  will  not  be  reviewed. 
Kimble   v.   State   [Pla.]    34   So.   5. 

73.  Hart  v.  State,  161  Ind.  189,  67  N.  E. 
996. 

74.  Sayer  v.  Brown,  119  Ga.  539,  46  S. 
E.  649.     See  1  Curr.  L.  129,  n.  87. 

75.  Sup.  Ct.  Rule  12  (47  N.  E.  vl.).  Soule 
V.  People,  205  111.   618,    69  N.  E.   22. 

76.  Tennessee  River  Land  &  Timber  Co. 
V.  Butler,  134  N.   C.  50,  45  S.  E.   956. 

77.  Hays  v.  Ison,  24  Ky.  L.  R.  1947,  72 
S.    W.    733. 

78.  Glldehaus  v.  Fidelity  Bldg.  &  Sav. 
Co.,   24   Ohio  Circ.   R.    110. 

79.  Campbell  v.  Mechanics'  Sav.  Bank,  66 
Kan.    778,    71    P.    829. 

80.  Roberts  v.  Koss  [Ind.  App.]  70  N.  E. 
185. 

81.  Powell  V.  May  [Mont.]   74  P.  80. 

82.  Code  Civ.  Proc.  §§  1737,  1739.  Emer- 
son  V.   MoNair,    28   Mont.    578,    73   P.    121. 

83.  Action  on  covenant  of  warranty  de- 
fended on  ground  of  limitations  and  de- 
nial of  ouster.  Pierce  v.  Pawcett,  31  Wash. 
271,   71.  P.   1011. 

84.  See  1  Curr.  L.  129. 

80.  Village  of  Harlem  v.  Suburban  E. 
Co.,  202  III.  301,  66  N.  E.  1050.  See  1  Curr. 
L.    129,    n.    89. 

86.  Code  Civ.  Proc.  §  951.  On  appeal  from 
an  order  confirming  a  sale  of  real  estate  by 
executors,    appellant    must    furnish    copy    of 
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the  evidence  as  is  material  to  the  questions  on  which  review  is  sought.  A  mere 
direction  to  the  clerk  to  include  all  the  evidence  will  not  suffice.*'  A  bill  of  ex- 
ceptions is  the  usual  procedure  for  bringing  matters  into  the  record.  Where  the 
bill  of  exceptions  or  statement  is  stricken  from  the  record  or  cannot  be  considered, 
the  case  is  left  on  the  appeal  from  the  judgment  on  the  judgment  roll  alone," 
and  a  judgment  conforming  to  and  supported  by  the  pleadings  will  be  affirmed.** 
Where  the  statute  allows  proceedings  to  be  made  of  record  by  order,  its  provisions 
must  be  strictly  complied  with.""  In  Montana,  errors  arising  from  irregularities 
in  the  proceedings  of  the  court,  or  abuse  of  discretion,  must  be  preserved  by  mo- 
tion for  new  trial  and  brought  into  the  record  by  affidavit.'^  The  matters  which 
are  not  part  of  the  record,  but  must  be  brought  in  by  bill  of  exceptions  or  its  equiv- 
alent, include  errors  occurring  at  the  trial  generally,""  and  exceptions  thereto," 
refusal  to  "sanction"  petition  for  certiorari,"*  dismissal  by  a  state  court  of  a  peti- 
tion for  removal  to  the  Federal  court.""  A  special  appearance  combined  with  a 
motion  to  quash  the  summons,  together  with  the  ruling  thereon,"  amendments  to 
pleadings  offered  and  disallowed,"'  an  answer  rejected  on  motion  to  set  aside  de- 
fault and  permit  its  filing,"'  bills  of  particulars,""  interrogatories  to  the  adverse 
party,^  the  evidence,*  evidence  and  matters  outside  the  judgment,^  affidavits,*  mo- 


return    of    sale.      In    re    Robinson's    Bstate, 
142  Cal.  152,  76  P.  777. 

87.  State  v.  Napton,  28  Mont.  333,  72  P. 
676. 

88.  Swartz  v.  Davis  [Idaho]  74  P.  800; 
Wright -v.  Mathews,  28  Mont.  442,  72  P.  820. 
See   1  Curr.  L..   129,  n.   90. 

89.  Van  Auken  v.  Mizner  [Neb.]  93  N.  W. 
1121. 

90.  Instructions  Included  by  clerk  on  his 
own  motion  held  not  in  record.  Lake  Brie 
&  W.  R.  Co.  V.  Holland  [Ind.]  69  N.  E. 
138.  Instructions  not  signed  by  Judge  not 
considered,  though  exception  thereto  is 
signed.  Michigan  City  v.  Phillips  [Ind. 
App.]  69  N.  E.  700.  Original  pleadings  can 
be  made  of  record  only  by  order.  Chicago, 
I.  &  B.  R.  Co.  V.  Indiana  Natural  Gas  & 
Oil  Co.  [Ind.  App.]  70  N.  B.  270.  A  tran- 
script of  stenographer's  notes,  certified  as 
containing  only  the  oral  evidence,  and  not 
filed  by  order  of  court,  cannot  be  used  as 
a  bill  of  exceptions.  Southern  R.  Co.  v. 
Thurman,  25  Ky.  L.  R.  804,  76  S.  W.  499. 
Under  the  Iowa  statute  providing  that  in 
equitable  actions  the  evidence  may  be 
brought  Into  the  record  by  filing  within  six 
months,  the  time  begins  to  run  with  the 
entry  of  the  original  decree,  where  the  sup- 
plemental decree  did  not  disturb  the  con- 
clusions complained  of.  [Code,  §  3652].  Al- 
iford  V.  West  Bnd  Syndicate  [Iowa]  95  N. 
W.  241.  The  certificate  of  the  trial  Judge 
and  reporter  that  the  shorthand  notes  were 
certified  on  the  date  of  submission  of  the 
case  cannot  be  impeached  by  afiidavits  filed 
in  the  supreme  court  on  appeal.  In  re  Bru- 
ning's  Estate  [Iowa]  96  N.  W.  780.  Where 
the  notes  of  evidence  bear  a  certain  date 
as  that  of  filing,  it  cannot  be  shown  by 
affidavit  on  appeal  that  they  were  in  fact 
filed  on  another  date.  Id.  Where  the  short- 
hand notes  were  left  for  filing  on  the  day 
the  trial  closed,  the  evidence  is  properly 
preserved,  though  they  w6re  not  marked 
filed  until  later.  Id.  After  rendition  of  the 
decree,  oral  testimony  cannot  be  made  part 
of  the  record  by  nunc  pro  tunc  order. 
Tucker  v.  Hawkins  [Ark.]  77  S.  W.  902. 
See    1   Curr.    L.    129,   n.    91. 


91.  Code  Civ.  Proc.  §  1172.  Coleman  v. 
Perry,  28  Mont.  1,  72  P.  42;  Tague  v.  John 
Caplice  Co.,  28  Mont.  51,  72  P.  297;  King  v. 
Pony  Gold  Min.  Co.,   28  Mont.   74,   72   P.   309. 

92.  Belcher  v.  Wasson  [Okl.]  75  P.  113]. 
See   1  Curr.   L..   130,  n.   96. 

93.  Rudolph  V.  Smith  [Colo.  App.]  72  P. 
817;  Brennan  Mercantile  Co.  v.  Viokers,  31 
Colo.  324,  73  P.  46;  Carlin  v.  Freeman  (Colo. 
App.]   75  P.  26.     See  1  Curr.  L.  130,  n.  5. 

94.  Where  a  petition  for  certiorari  to 
a  justice  of  the  peace  is  not  sanctioned  by 
the  superior  court,  it  does  not  become  part 
of  the  record,  and  can  only  be  brought  be- 
fore the  supreme  court  by  bill  of  excep- 
tion. Lenney  v.  Pinley,  118  Ga.  718,  45 
S.  B.  693.     See  1  Curr.  L.   130,  n.   98. 

95.  Louisville  &  N.  R.  Co.  v.  Satterwhlte 
[Tenn.]    79   S.   W.    106. 

96.  Bngelke  &  F.  Mill.  Co.  v.  Grunthal 
[Fla.]    35    So.    17. 

97.  Sayer  v.  Brown,  119  6a.  539,  46  S.  E. 
649. 

98.  Jett  v.  Farmers'  Bank,  25  Ky.  L.  R. 
817,    76    S.    W.    385. 

99.  Saxton  V.  Musselman  [S.  D.]  96  N. 
W.  291;  Paul  v.  Baltimore  &  O.  R.  Co.  [Ind. 
App.]    69  N.    B.    1024. 

1.  Though  copied  into  record,  they  can- 
not be  considered  In  support  of  default  judg- 
ment under  Code  1896,  g  1856.  Goodwater 
Warehouse  Co.  v.  Street,  137  Ala.  621,  34 
So.    903. 

2.  West  v.  Richmond  R.  &  B.  Co.  [Va.] 
46  S.  E.  330;  Denny  v.  Wright  [Okl.]  74  P. 
104.  Where  the  paper  book  discloses  a 
want  of  any  bill  of  exceptions  to  bring  up 
the  evidence,  the  appeal  will  be  quashed. 
In  re  O'Brien's  Estate,  22  Pa.  Super.  Ct.  475. 
On  appeal  from  an  order  on  a  husband  for 
the  support  of  his  wife.  Com.  v.  Dean,  21 
Pa.  Super.  Ct.  641.  Attempt  under  invalid 
statute  Insuflaoient  [Burns'  R.  S.  1901,  S 
1476].  Crane  v.  Osborn,  SO  Ind.  App.  640, 
66  N.  B.  772.  A  shorthand  reporter's  notes 
filed  with  appellant's  closing  brief  on  ap- 
peal constitutes  no  part  of  the  record  and 
cannot  be  considered  by  the  court.  Hanna 
V.  De  Garmo,  140  Cal.  172,  73  P.  830.  See  1 
Curr.   L.    130,   n.    8. 
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tions  ^nd  iiilings  thereon,"  the  affidavits®  or  other  evidence  in  support  thereof/ 
a/T^itient  of  counsel/  special  findings/  the  opinion  of  the  trial  court/"  orders, 
stipulations  and  an  oath  and  account  of  a  reeeiver,^^  and  rules  of  the  trial  court/^ 
Instructions  may  be  made  part  of  the  record  in  some  states  by  being  signed  and 
filed,^°  but  unless  so  made  of  record,  they  are  not  reviewable  unless  presented  by 
bill.^*  A  skeleton  bill  in  Iowa,  properly  signed  and  containing  proper  directions, 
will  bring  the  evidence  into  the  record.^"  The  summons  is  no  part  of  the  record 
Until  made  so  by  oyer,^*  and  a  demurrer  merely  copied  into  the  record  by  the 
clerk,  there  being  no  order  recognizing  it,  is  no  part  of  the  record.^'  A  biU  of 
exceptions  only  becomes  a  part  of  the  record  by  a  jonrnar  entry  making  it  so.^' 
Where  the  facts  recited  in  a  judgment  are  insufficient  to  support  it,  it  cannot  be 
said  to  contain  all  the  evidence  so  as  to  dispense  with  the  necessity  of  a  statement 
of  facts  to  review  it.^° 

(§  9)  G.  The  nil  of  exceptions.  1.  Form  and  requisites}" — The  function 
of  the  bill  of  exceptions  is  to  bring  into  the  record  the  facts  on  which  the  trial 
court  decided  the  questions  of  law  presented  for  review,"^  and  it  should  not  in- 
clude affidavits  not  presented  to  or  considered  by  the  trial  court.^^ 

The  final  bill  of  exceptions  must  be  embraced  in  one  document.^'     The  rulings 


3.  Sutton  V.  Clarke,  42  Or.  B25,  71  P. 
794. 

4.  Bruce  v.  Casey-Swasey  Co.  [Okl.]  75  P. 
280;  Newtson  v.  Walker  [Neb.]  95  N.  W. 
470;  Stanbury  v.  Storer  [Neb.]  97  N.  W. 
805;  Sayer  v.  Brown,  119  Ga.  539,  46  S.  E. 
649.  Affidavits  merely  copied  into  tran- 
script not  considered.  Griggs  v.  MacLean, 
33  Wash.  244,  74  P.  360;  Sellers  v.  Pacific 
Wrecking  &  Salvage  Co.  [Wash.]  74  P.  1056. 
See  1  Curr.  L.   130,  n.  9. 

B.  McCain  Bros.  v.  Street,  136  Ala.  625,  33 
So.  872.  Motion  to  quash  summons  and  re- 
turn. Brennan  Mercantile  Co.  v.  Vickers, 
31  Colo.  324,  73  P.  46.  Motion  to  dismiss 
action  and  subsequent  reinstatement.  Raw- 
lings  v.  Casey  [Colo.  App.]  73  P.  1090. 
Overruling  of  a  demurrer  to  a  motion  to 
strike  defendant's  affidavit  for  an  inter- 
pleader. Meyer  v.  Bloch  [Ala.]  35  So.  705. 
Motions  to  strike  pleadings.  Southern  R. 
Co.  V,  Crenshaw,  136  Ala.  573,  34  So.  913; 
Lorts  V.  Wash,  175  Mo.  487,  75  S.  W.  95; 
Smith  V.  Borden,  160  Ind.  223,  66  N.  B.  681. 
Motion  for  continuance.  Carlin  v.  Freeman 
[Colo.  App.]  75  P.  26;  San  Antonio  &  A.  P. 
R.  Co.  V.  Klaus  [Tex.  Civ.  App.]  79  S.  W. 
58;  Scalfl  v.  Graves,  31  Tex.  Civ.  App.  667, 
74  S.  W.  795.  Motion  for  new  trial.  Free- 
burgh  V.  Lamoureux  [Wyo.]  73  Pa.  545; 
Phillips  V.  Jones,  176  Mo.  328,  75  S.  W.  920; 
State  V.  Pulliam  [Mo.  App]  78  S.  W.  315. 
Motion  to  quash  deposition.  Rock  Island 
Implement  Co.  v.  Sloan,  98  Mo.  App.  489,  72 
S.  W^. ;  728.  Motions  to  strike  interroga- 
tories. Paul  V.  Baltimore  &  O.  R.  Co.  [Ind. 
App.]  69  N.  B.  1024.  Motions  to  require 
pleadings  to  be  made  more  definite  and  cer- 
tain. Arkansas  Cent.  R.  Co.  v.  State  [Ark.] 
79  S.  W.  773.  Motion  to  file  additional  pleas, 
the  pleas,  and  the  ruling  thereon.  Bngelke 
V.  Feiner  Mill.  Co.  v.  Grunthal.  [Fla.]  35 
So.  17.  Motion  for  judgment.  Rock  Island 
Implement  Co.  v.  Sloan,  98  Mo.  App.  489,  72 
S.    W.    728.      See   1    Curr.    L.    130,   n.    3. 

6.  Gutterson  v.  Meyer  [Neb.]  94  N.  W. 
969;  Johnson  v.  Carlson  [Neb.]  95  N.  W. 
788.  Inclusion  In  transcript  is  insufficient. 
Wayne  Nat.  Bank  v.  Kruger  [Neb.]  95  N. 
W.   476.     Affidavits  used  on  hearing  to  open 


default    judgment.      Whitney    v.    Knowlton; 
33    Wash.    319,    74    P.    469. 

7.  Motion  to  correct  journal  entry.  Mil- 
ler V.  Brown  [Neb.]  95  N.  W.  797.  Motion 
to  dismiss  and  reinstatement.  Rawlings  v. 
Casey    [Colo.  App.]    73    P.    1090. 

8.  Cudahy  Packing  Co.  v.  Skoumal  [C. 
C.  A.]   125  P..  470.     See  1  Curr.  L.  130,  n.  10 

0.  McCain  Bros.  v.  Street,  136  Ala.  625, 
33  So.  872. 

10.  Luman  v.  Golden  Ancient  Channel 
Mln.  Co.,  140  Cal.  700,  74  P.  307;  Phillips 
V.  Coburn,  28  Mont.  45,  72  P.  291.  Memo- 
randum, which  failed  to  state  ground  of 
award  of  new  trial  under  Laws  1902,  p. 
1563,  c.  580,  held  no  part  of  record.  New- 
bound  V.  Interurban  St.  R.  Co.,  86  N.  T.  S. 
68.     See  1  Curr.  L.   131,  n.   13. 

11.  O'Nell   v.   McLennan    [Cal.]    73    P.    576. 

12.  Rawlings  v.  Casey  [Colo.  App.]  73 
P.   1090.     See  1   Curr.   L.   130,   n.   7. 

13.  Burns'  R.  S.  1901,  §§  543,  544.  Moss 
Tie  Co.  V.  Huff  [Ind.  App.]  70  N.  E.  86. 
Rev.  St.  1892,  §§  1090,  1091.  Baggett  v.  Sa- 
vannah, P.  &  W.  R.  Co.  [Fla.]  34  So.  564. 
Rev.  St.  1899,  §  3644,  par.  7.  Stoner  v.  Mau 
[Wyo.]  72  P.  193,  73  P.  548.  See  1  Curr.  L 
131,    n.    14. 

14.  Rev.  St.  1892,  §§  1090,  1091.  Baggett 
V.  Savannah,  P.  &  W.  R.  Co.  [Fla.]  34  So. 
664;  Michigan  City  v.  Phillips  [Ind.  App.] 
69  N.  B.  700.  Applies  to  instructions  re- 
fused. Alabama  Const.  Co.  v.  Wagnon  Bros., 
137  Ala.  388,  34  So.  362.  See  1  Curr.  L.  131, 
n.    14. 

15.  Code,  5  3752.  Holscher's  Heirs  v. 
Gehrig  [Iowa]   94  N.  W.  486. 

16.  Snyder  v.  Philadelphia  Co.  [W.  Va.] 
46    S.   E.   366. 

17.  Washington  Nat.  Bldg.  &  L.  Ass'n  v. 
Westfall   [W.  Va.]   47   S.  B.   74. 

18.  Manley  v.  Wheeling  &  L.  B.  R.  Co.. 
24    Ohio    Circ.    R.    70. 

19.  De  Garcia  v.  San  Antonio  &  A.  P.  R. 
Co.   [Tex.  Civ.   App.]    77   S.   W.   276. 

20.  See   1   Curr.   L.   131. 

ai,  22.  State  v.  Fawcet't  [Neb.]  96  N.  W. 
219. 

23.  It  is  proper  to  Incorporate  term  bills 
in  the  final  bill  [Rev.  St.  1899,  §  728].     Page 
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on  a  motion- for  a  new  trial  and  on  motion  in  arrest  of  judgment  may  be  brought 
up  by  separate  bills,  though  the  better  practice  is  to  bring  all  matters  up  by  one 
bill.^*  A  single  bill  of  exceptions  will  not  suffice  to  review  different  cases,  though 
tried  together  by  stipulation,^^  and  a  single  cross  bill  will  not  suffice  to  bring  up 
errors  in  favor  of  plaintiff  in  error  in  two  cases  separately  appealed  which  were 
tried  together  below.^°  Plaintiff,  by  cross  bill  of  exceptions,  cannot  complain  of 
a  judgment  in  favor  of  a  successful  defendant,  the  error  proceedings  being  brought 
by  a  defendant  who  was  cast  in  the  court  below.^' 

The  general  rule  is  that  the  bill  must  state  the  ground  of  objection,^'  and 
show  that  exceptions  were  taken  to  the  rulings,^"  otherwise  they  will  be  disre- 
garded on  appeal;'"  but  on  objection  that  the  copy  filed  did  not  show  that  excep- 
tions were  in  fact  taken,  the  court  sent  down  to  the  circuit  for  the  original  bill.°* 
A  bill  of  exceptions  to  the  exclusion  of  testimony  must  show  the  ground  of  exclu- 
sion,'^ and  other  grounds  assigned  will  not  be  considered.''  Where  the  statement 
or  bill  of  exceptions  fails  to  specify  any  particulars  wherein  the  evidence  fails  to 
justify  the  verdict,  the  question  whether  it  is  excessive'*  or  is  supported  by  the  evi- 
dence cannot  be  considered.'"  In  order  that  the  case  may  be  reviewed  on  the 
merits,  the  bill  of  exceptions  must  show  the  motion  for  new  trial,  and  the  saving 
of  proper  exceptions."  Bills  of  exception,  in  Montana,  unlike  statements  on  mo- 
tion for  new  trial,  need  not  specify  the  particular  errors  of  law  on  which  the 
party  relies." 

A  paper  referred  to  ia  the  bill  must  be  annexed  or  identified  beyond  doubt,'* 
but  failure  to  attach  an  exhibit  referred  to  is  not  ground  to  strike  where  other 
questions  are  properly  presented,"  and  wherever,  in  an  election  case,  it  is  possible 
to  describe  a  contested  ballot  so  as  to  dispense  with  the  necessity  of  producing, 
and  inspection  of  the  originals,  this  should  be  done.*"    Where  a  document  has  been 


Cole  V.   Stanley,   118  Ga.   259,  45  S.  E. 
See  1  Curr.  L,.  131,  n.  18,  19. 
Harris    v.    Gano,    117    Ga.    950,    44    S. 


V.   Roberts  J.   &  R.   Shoe  Co.    [Mo.  App.]    78 
S.  "W.  52.     See  1  Curr.  L.  131,  n.  17; 

24.  Hay  v.  Collins,  118  Ga.  243,  44  S.  E. 
1002. 

25. 
282. 

26. 
B.  8. 

27.  MoMuIlen  v.  Butler  &  Co.,  117  Ga. 
845,   45   S.   E.   258. 

28.  Question  reserved  on  admission  or  ex- 
clusion of  evidence.  Fritzinger  v.  State, 
31  Ind.  App.  350,  67  N.  B.  1006.  A  bUl  of 
exceptions  containing  no  speclflcations  of 
sufflcienoy  of  evidence  to  Justify  findings, 
and  no  assignments  of  error,  cannot  be  con- 
sidered on  appeal  from  an  order  denying 
a  motion  for  new  trial.  Sather  Banking 
Co.  V.  Briggs  Co.,  138  Cal.  724,  72  P.  352. 
The  errors  relied  on  for  reversal  must  be 
specified  (Code  Civ.  Proc.  5  308)  either  on 
appeal  from  order  denying  motion  for  new 
trial  or  from  a  Judgment.  Schouweiler  v. 
McCauU  [S.  D.]  99  N.  "W.  95.  See  1  Curr. 
L.   131,   n.    20. 

29.  Bank  of  Liberal  v.  Anderson,  100  Mo. 
App.  657,  75  S.  W.  189.  Exceptions  to  the 
ruling  of  the  trial  court  on  a  motion  for 
nonsuit  must  appear  in  the  stating  or  sub- 
stantive part  of  the  bill.  Hanna  v.  De  Oar- 
mo,    140    Cal.    172,   73    P.    830. 

30.  Rev.  Code  Civ.  Proc.  §  303.  Not  cured 
by  assignment  of  errors  on  appeal  (Clark  v. 
Mitchell  [S.  D.]  97  N.  W.  358),  nor  by  speci- 
fication  of   errors    on    motion    for   new   trial 
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(Wenke  v.  Hall  [S.  D.]  96  N.  W.  103).  No 
specification  of  particulars  wherein  evidence 
is  insufficient  to  Justify  decision  of  case 
tried  to  court.  Boettcher  v.  Thompson  [S. 
D.]    95    N.    W.    874. 

31.  Words  "duly  excepted  at  the  time," 
though  faded,  held  sufliclently  plain  in  orig- 
inal bill  to  show  that  exception  was  duly 
taken.  Morris  v.  Missouri,  K.  &  T.  R.  Co. 
[Mo.    App.]    73    S.    "W.    1004. 

32.  Southern  Kansas  R.  Co.  of  Texas  v. 
Crump  [Tex.  Civ.  App.]  74  S.  W.  335;  Wat- 
son V.  Williamson  [Tex.  Civ.  App.]  76  S.  W. 
793. 

33.  Metropolitan  L.  Ins.  Co.  v.  Gibbs  [Tex. 
Civ.   App.]    78   S.  W.    398. 

34.  Graybill  v.  De  Toung,  140  Cal.  323,  73 
P.    1067. 

35.  Robertson  v.  Longley,  28  Mont.  128. 
72   P.    423. 

30.  Hill  V.  Taylor,  99  Mo.  App.  525,  74 
S.  W.  9;  Smith  v.  Safety  Fund  Ins.  Soc,  101 
Mo.   App.    696,    74    S.    W.    168. 

37.  Nord  V.  Boston  &  M.  Consol.  Copper 
&   Silver   Min.    Co.    [Mont.]    75    P.    681. 

38.  Reference  to  exhibit  "A"  will  not 
Include  exhibit  "B."  Hammel  v.  Insurance 
Co.  of  Pa.,  24  Ohio  Circ.  Ct.  R.  101.  Refer- 
ence by  exhibit  number  not  sufficient  in  Okla- 
homa. Bruce  v.  Casey-Swasey  Co.  [Okl.] 
75   P.    280.      See  1    Curr.    L.    131,    n.   30. 

39.  Hammel  v.  Insurance  Co.  of  Pa.,  24 
Ohio    Circ.    Ct.    R.    101. 

40.  S.  Ct.  Rule  25,  (64  P.  xl.).  Langley 
V.   Head,    142   Cal.    368,    76   P.   1088. 
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once  included  it  may  be  referred  to  otherwise  in  the  bill  by  apt  words,  if  again 
read  in  evidence.*^ 

A  statement  in  the  bill  that  the  accompanying  transcript  of  evidence  is  full 
and  correct,  except  as  to  certain  omitted  testimony,  reciting  it,  adopts  the  recital 
as  a  part  of  the  testimony.*'' 

On  appeal,  iu  a  writ  of  review,  the  return  before  the  lower  court  and  the  evi- 
dence taken  on  the  original  hearing,  certified  as  all  the  proceedings,  wiU  be  re- 
garded as  a  sufficient  bill  of  exceptions  or  statement  of  facts.*' 

A  bill  of  exceptions  cannot  bring  up  the  instructions,  in  Indiana.** 

Motion  to  strike  out  a  bUl  must  be  timely.*' 

(§  90)  2.  Settlement,  signing,  and  filing.*^ — The  bill  must  ordinarily  be 
signed  by  the  judge  who  heard  the  case,*^  and  a  bill  signed  by  one  of  appellants' 
attorneys,  after  succeeding  to  the  oflfice,  without  appellees'  knowledge  or  consent, 
will  not  be  considered.**  The  statute  of  Oalifornia  providiug  that  a  judge  may 
settle  a  bill  after  expiration  of  his  term  of  office,  having  been  regarded  as  valid 
and  acted  upon  for  an  extended  period,  will  be  sustained,  though  its  constitu- 
tionality has  never  been  expressly  raised  and  decided.*' 

A  bill  will  not  be  considered  if  not  presented  within  the  time  limited  by 
statute,  or  the  course  of  practice  of  the  court,'"  notwithstanding  the  death  of  the 
trial  judge,°^  or  his  absence  from  the  state,'^  or  a  practice  in  the  court  below  of 
entering  an  order  reciting  their  filing,  when  they  are  in  fact  not  filed,"'  but  there 
may  be  a  nunc  pro  tunc  order  authorizing  the  filing  of  a  bill,"*  if  the  appellant 
was  diligent  in  the  preparation  of  it,"'  and  a  Federal  judge  may,  under  extraordi- 
nary circumstances,  allow  a  bill  after  the  term,  though  there  has  been  no  exten- 
sion;°''  likewise  a  judge  sitting  as  a  chancellor  has  discretion  to  allow  exceptions 
to  be  filed  nunc  pro  tunc,  after  expiration  of  the  time  limited."'     The  statute  in 


41.  Scott  V.  La  Porte  [Ind.]   68  N.  B.   278. 

42.  Shanks  v.  Citizens'  General  Elec.  Co., 
26   Ky.  L.  R.  811,   76   S.  W.  379. 

43.  Corbett  v.  Civil  Service  Commission 
of  Seattle,  33  Wash.  190,  73  P.  IIIC. 

44.  Michigan  City  v.  Phillips  [Ind.  App.] 
69  N.  E.  700.  Original  bill  containing  long- 
hand manuscript  of  the  evidence.  Bant  v. 
Donly,    160   Ind.    670,    67   N.    E.    503. 

45.  Too  late  after  transcript,  abstract, 
and  brief  are  filed.  Merriner  v.  Jeppson 
[Colo.  App.]  74  P.  341.  See  1  Curr.  L.  134, 
n.   81. 

46.  See  1  Curr.  1,.   132. 

47.  A  mere  certificate  by  the  court  ste- 
nographer is  not  sufficient.  In  re  O'Brien's 
Estate,  22  Pa.  Super.  Ct.  475.  In  Florida, 
matters  set  up  in  an  evidentiary  bill  not 
authenticated  by  the  trial  judge  will  not 
be  considered.  Denson  v.  V^Timberly  [Fla.] 
36  So.  169.     See  1  Curr.  L.   132,   n.   38. 

48.  Winters  v.  Coons  [Ind.]  69  N.  B. 
458. 

49.  Code  Civ.  Proc.  §  653.  Miller  v.  En- 
terprise Canal  &  Land  Co.,  142  Cal.  208,  76 
P.    770. 

50.  Emmett  v.  Farrow,  136  Ala.  512,  84 
So.  932;  Morris  v.  Thomasson  [Ark,]  79  S. 
W.  790.  Must  be  presented  at  same  term 
unless  extension  granted.  Koewlng  v.  Wil- 
der [C.  C,  A.]  126  F.  472;  Barley  v,  Sutton, 
24  Ky.  L.  R.  2381,  74  S.  W.  238.  Not  signed 
within  30  days  from  rendition  of  verdict. 
Codd  Co.  V.  Parker,  97  Md.  319,  55  A.  623. 
Service  on  opposite  party  is  not  enough 
[Gen.  St.  1901,  5  4753].  State  v.  De  Bouge, 
67    Kan.    554,    73    P.    78.      A    bill   tendered   on 


July  80,  after  Judgment  rendered  June  30, 
is  not  "within  30  days."  Mott  v.  Bruns- 
wick Pub.  Co.,  117  Ga.  149,  43  S.  E,  716. 
Service  on  the  20th  after  certification  on  the 
10th  of  the  month  is  within  the  ten  days 
allowed  by  the  statute  [Pol.  Code,  §  4,  par. 
8].  Rusk  V.  Hill,  117  6a.  722,  45  S.  E.  42. 
A  brief  of  evidence  filed  on  the  11th,  after 
motion  overruled  on  the  1st  of  the  month, 
is  within  10  days.  Walker  v.  Neil,  117  Ga. 
733,  45  S.  E.  387.  In  Virginia,  bills  of  ex- 
ception may  be  signed  within  30  days  from 
the  adjournment  of  the  term  at  which  the 
final  judgment  Is  rendered  [Acts  1901,  p. 
186,  c.  172].  Lynchburg  Cotton  Mills  v. 
Stanley  [Va.]  46  S.  E.  908.  In  Georgia, 
where  the  bill  of  exceptions  is  not  sued  out 
within  the  statutory  period  after  the  ruling 
complained  of,  it  cannot  be  reviewed.  Or- 
der allowing  amendment  to  petition.  Low- 
ery  v.  Xdelson,  117  Ga.  778,  45  S.  B.  51.  See 
1  Curr.  L.  132,  n.  43. 

51.  Berea  College  v.  Powell,  25  Ky.  L.  R. 
1235,   77   S.   W.    381. 

63.  Lengelsen  v.  McGregor  [Ind.]  67  N.  E. 
524,    70   N.    E.    248, 

53.  Illinois  Cent.  R.  Co.  v.  Glasscock,  24 
Ky.    L.    R.    1936.    72    S.    W.    769, 

!54.  Koewlng  v.  Wilder  [C,  C.  A,]  126  P. 
472.     See   1   Curr.  L.    132,   n.   44. 

55.  Lengelson  v.  McGregor  [Ind,]  70  N. 
E.    248. 

50.  Koewlng  v.  Wilder  [C.  C.  A.]  126  F. 
472.     See   1   Curr.   L.   132,   n,   46. 

57.  Hinnershitz  v.  United  Traction  Co., 
206    Pa.    91,    55    A.    841, 
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Utah  authorizes  relief  against  failure  through  excusable  neglect,  mistake,  inad- 
vertence, or  surprise,  to  serve  tn  time  and  settle  a  bill.^'  Appellee  by  stipulation 
may  waive  his  right  to  object  that  the  bill  was  not  filed  in  time,'*  and  objections 
to  the  filing  of  a  biU  and  to  the  extension  of  time  therefor  are  waived  by  exam- 
ination of  the  bill  when  tendered  without  objection.'"  A  bill  of  exceptions  signed 
at  a  term  subsequent  to  that  at  which  the  trial  was  had,  and  during  that  at  which 
a  motion  for  new  trial  was  heard  and  decided,  is  available  only  to  bring  up  errors 
on  the  motion  for  new  trial."^  Where  after  reconvening  pursuant  to  mandamus 
to  settle  and  sign  a  bill  of  exceptions,  the  court,  on  refusal  of  plaintiff  in  error  to 
amend  his  bill  to  show  the  truth,  adjourns  without  day,  it  is  without  further 
power  to  allow  and  sign  a  bill.""  Filing  in  the  clerk's  ofBce  is  not  a  presentation 
to  the  judge."*  The  bill  must  be  signed  by  plaintiff  in  error  or  his  counsel  as 
well  as  presented  within  the  statutory  period.'* 

It  is  presumed  that  the  trial  court  acted  regularly  in  settling  the  bill  of  ex- 
ceptions,"" and  the  affidavit  of  one  attorney  that  the  proposed  bill  of  exceptions 
was  not  served  on  himself,  his  associate,  or  the  party  they  represent,  is  insuffi- 
cient to  overcome  the  presumption  of  regularity  of  the  trial  court.""  On  being 
returned  by  the  judge  for  correction  a  bill  should  be  amended  and  retendered 
within  a  reasonable  time,  or  it  will  be  dismissed."'  Where  the  defendant  in  error 
on  being  served  with  plaintiff's  proposed  bill  retains  it  beyond  the  time  allowed  to 
prosecute  error,  proceedings  may  be  begun  on  the  return  of  the  bill."'  A  bill 
allowed  by  the  judge  is  not  invalidated  nor  rendered  incompetent,  or  incomplete, 
or  defective,  by  failure  on  his  parb  to  pass  upon  proposed  amendments;  if  the 
party  proposing  them  desires  to  rely  on  them  he  should  take  proper  steps  to  require 
a  ruling  thereon."  In  Montana,  where  the  appellant  does  not  adopt  the  amend- 
ments proposed  by  the  respondent,  he  must  deliver  the  proposed  statement  and 
amendments  to  the  judge  for  settlement  within  ten  days,'"  and  failing,  tlie  court 
on  appeal  will  not  consider. the  matters  presented  thereby.'^  In  California,  where 
the  bill  of  exceptions  is  presented  when  the  decision  is  made,  the  appellant  can  use 
it  though  the  court  does  not  actually  settle  it  till  a  later  date.'-  The  Ohio  act 
of  Oct.  22,  1903,  regulating  the  preparation  and  allowance  of  bills  of  exception 
applies  only  to  judgments  rendered  after  January  1,  1903." 

A  bill  filed  within  an  extension  allowed  by  the  court  is  valid,'*  but  the  ex- 
tension must  be  made  before  the  time  allowed  has  expired,"  though  in  South 
Dakota,  on  good  cause  shown,  the  time  may  be  extended  after  expiration  of  the 


58.  R.  S.  1898,  §§  3286,  3005.  Morgan  v. 
Oregon  Short  Line  R.   Co.   [Utah]   74  P.  523. 

50.  In  re  Dougherty's  Estate,  139  Cal. 
14,  72  P.  357.     See  1  Curr.  L.  133,  n.  52. 

GO.  Waning  v.  Eggers,  25  Ky.  L.  R.  1663. 
78   S.   W.   428. 

61.  People's  Sav.  Bank  &  Trust  Co.  v. 
Keith,   136  Ala.   469,   34  So.   925. 

02.  Frazier  v.  Weaver,  67  Kan.  829,  72 
P.    792. 

63.  Porsythe  v.  Huey,  25  Ky.  L.  R.  147, 
74    S.    W.    1088. 

64.  O'ConneU  Bros.  v.  Friedman,  Keller 
&   Co.,    117    Ga.    948,    43   S.    B.    1001. 

65.  68.  Jones  V.  St.  John  Irr.  Co.  [Idaho] 
74   P.    129. 

67.  Retention  55  days  after  preparation 
in  3  days.  Walker  v.  Wood,  119  Ga.  624,  46 
S.   E.    869. 

68.  Saxton  v.  Harrington  [Nelj.]  94  N.  W. 
605. 

69.  Warren  v.  Wales  [Neb.]   95  N.  W.  010. 


70.  Code  Civ.  Proc.  §  1173.  Wright  v. 
Mathews,    28    Mont.    442,    72   P.    820. 

71.  Wright  V.  Mathews,  28  Mont.  442,  72 
P.    820. 

72.  Code  Civ.  Proc.  §  649.  In  re  Gordoa 
142    Cal.    125,    75    P.    672. 

73.  Pittsburgh  Coal  Co.  v.  Toughiogheny 
&  O.   Coal  Co.,   68   Ohio  St.   278,   67  N.  B.   485. 

74.  Indefinite  extension  held  to  amount 
to  an  extension  for  the  period  within  which 
a  writ  of  error  might  be  sued  out.  Koewliig 
V.  Wilder  [C.  C.  A.]  126  F.  472.  See  1  Curr. 
L.    132,    n,    47. 

75.  Swartz  v.  Davis  [Idaho]  74  P.  800; 
City  of  Florence  v.  Irvine,  137  Ala.  277,  33 
So.  888.  Where  time  expire.^  on  Sunday, 
order  must  be  made  on  Saturday.  Anniston 
Electric  &  Gas  Co.  v.  Cooper,  136  Ala.  418, 
34  So.  931.  Leave  to  file  not  given  until 
several  days  after  motion  for  new  trial 
overruled.  Citizens'  St.  R.  Co.  v.  Marvil,  161 
Ind.  506,  67  N.  E.  921.  See  1  Curr.  L.  133, 
n.    51. 
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original  period/'  Unauthorized  extensions  of  time  will  not  invalidate  a  subsequent 
extension  regularly  procured,  unless  prejudice  to  opposing  party  be  shown/^  and 
an  extension  of  the  time  to  the  next  term  is  not  affected  by  an  intervening  special 
term.''*  A  stipulation  extending  the  time  is  valid,  though  filed  in  another  divi- 
sion of  the  court  than  that  before  which  the  case  was  tried.'"  The  rule  author- 
izing the  supreme  court  of  the  District  of  Columbia  to  prolong  its  term  for  the 
settlement  of  a  bill  is  to  be  exercised  only  when  invoked,*"  and  cannot  be  exercised 
after  the  end  of  the  term  at  which  the  judgment  was  entered.*^  Time  allowed  to 
make  and  serve  a  case,  or  settle  a  bill  of  exceptions,  until  a  certain  day,  excludes 
that  day.*'' 

The  bill  must  show  that  it  was  examined  and  approved  by  the  judge  as  such,*' 
within  the  time  allowed  by  law,**  and  that  the  judge  who  signed  it  caused  it  to 
be  filed  in  the  cause.*"  The  bill  must  be  filed,  in  the  court  below,**  after  signa- 
ture, and  a  filing  before  signature  is  insufficient,*^  and  proper  filing  must  appear 
on  the  record.** 

Duty  and  enforcement.^^ — The  court  cannot  refuse  to  settle  a  bill  presented  in 
proper  time.""  Where  the  trial  justice,  in  Maine,  disallows,  or  fails  to  sign  and 
return  the  exceptions,  the  supreme  judicial  court,  in  a  proper  case,  may  allow 
them  and  grant  a  hearing.*^  Where  it  is  the  duty  of  the  court  to  settle'  the  bill, 
mandamus  is  the  exclusive  remedy  for  its  enforcement,""  but  will  not  issue  to 
compel  the  signing  of  a  bill  where  the  judge  states  that  the  bill  proposed  is  not 
true,  and  that  he  has  already  signed  a  true  one,'*  or  where  he  refuses  it  as  in- 
complete,'* and  the  certification  of  a  bill  of  exceptions  to  a  judgment  appearing 


76.  Comp.  Laws,  1887,  §  5093.  McPher- 
son    V.    Julius    [S.   D.]    95   N.    W.    428. 

77.  Tweto  V.  Horton,  90  Minn.  461,  97  N. 
W.    128. 

78.  Mayes  v.  Lane,  25  Ky.  L.  R.  824,  76 
S.    "W.    399. 

79.  Zumault  v.  Kansas  City  Suburban 
Belt  R.  Co.,  175  Mo.  288,  74  S.  W.  1015. 
See    1   Curr.   L.    133,    n.    52. 

80.  81.  Rule  2.  Gordon  v.  Randle,  189  U. 
S.   417,   23   S.   Ct.   635,   47  Law.  Ed.   875. 

82.  Croco  V.  Hille,  66  Kan.  612,  72  P.  208; 
State  V.  Dyck  [Kan.]   76  P.  488. 

83.  Lane  v.  Bowes  [Ind.  App.]  67  N.  E. 
1002;  Howe  v.  White  [Ind.]  69  N.  E.  684; 
Brlneger  v.  Louisville  &  N.  R.  Co.,  24  Ky. 
L.  R.  1973,  72  S.  W.  783;  "Ward  v.  Ward  [Tex. 
Civ.  App.]  77  S.  W.  829.  A  bill  merely 
showing  the  judge's  signature  without  any 
statement  that  he  has  examined  or  allowed 
it  is  not  properly  authenticated.  Lane  v. 
Bowes  [Ind.  App.]  67  N.  E.  1002.  See  1 
Curr.   L.  133,  n.   65. 

84.  Bmmett  v.  Farrow,  136  Ala.  512,  34 
So.    932. 

83.  Burns'  Rev.  St.  1901,  9  641.  Howe  v. 
White   [Ind.]    69  N.  E.   684. 

86.  Howe  V.  White  [Ind.]  69  N.  E.  684; 
Jay  County  Com'rs  v.  Bliss  [Ind.]  69  N.  E. 
1003;  Brennan  Mercantile  Co.  v.  Vickers,  31 
Colo.  324,  73  P.  46;  BrUce  v.  Casey-Swasey 
Co.  [Okl.]  75  P.  280.  A  bill  of  exceptions 
signed  but  not  filed  In  the  court  below  is 
not  in  the  record.  Baut  v.  Donly,  160  Ind. 
(170,  67  N.  B.  503.     See  1  Curr.  L.  133,   n.   66. 

87.  A  bill  not  showing  that  It  was  filed 
after  signing  Is  no  part  of  the  record. 
Venezianl  v.  Morrissey,  161  Ind.  391,  68  N. 
E  682.  Showing  held  sufficient.  Howe  v. 
White  [Ind.]  69  N.  E.  684.  See  1  Curr.  L. 
133,    n.    67,    68. 


88.  Either  by  record  entry  or  certificate 
of  the  clerk.  Howe  v.  White  [Ind.]  69  N. 
E.  684;  Jay  County  Com'rs  v.  Bliss  [Ind.]  69 
N.  B.  1003.  Pile  marks  and  date  of  signature 
held  to  show  proper  filing.  Baltimore  &  O. 
S.  W.  R.  Co.  V.  Henderson,  31  Ind.  App. 
441,  68  N.  E.  308.  Where  the  bUl,  other- 
wise regular,  does  not  appear  to  have  been 
filed  below,  only  the  record  proper  is  be- 
fore the  court.  City  of  St.  Charles  v.  Dee- 
mar,  174  Mo.  122,  73  S.  W.  469;  Smith  v. 
Ramey  [Mo.  App.]  74  S.  W.  436;  Past  V. 
Gray  [Mo.  App.]  78  S.  W.  1048.  See  1  Curr. 
L.    129,    n.    77. 

89.  See  1    Curr.   L.   134. 

00.  For,  though  an  appeal  will  lie  wheth- 
er the  bill  is  made  part  of  the  record  or  not, 
the  papers  and  other  evidence  used  on  the 
hearing,  and  the  rulings  on  objections,  can- 
not be  of  avail  unless  incorporated  In  a 
bill.  State  v.  District  Court,  28  Mont.  227, 
72  P.   613. 

91.  Petition  must  be  verified.  Grattam 
V.   Cobb,    98   Me.   200,   56   A.   645. 

02.  Hartmann  v.  Smith,  140  Cal.  461,  74 
P.  7.  Where  after  application  to  compel 
settlement  the  judge  signs  the  bill,  the 
application  will  be  dismissed  without  costs. 
In  re  Donnelly,  140  Cal.  xvii,  74  P.  139. 
The  supreme  and  superior  courts  In  Geor- 
gia, have  concurrent  jurisdiction  to  compel 
by  mandamus  the  performance  by  officers 
of  the  latter  court  of  any  duty  connected 
with  the  perfection  of  a  bill  of  exceptions. 
If  the  blU  cannot  be  perfected  in  the  su- 
preme court  it  will  be  remitted  to  the  su- 
perior court  that  application  may  be  there 
made.'  Cooper  v.  Nisbet,  118  Ga.  872,  45 
S.  E.  692.     See  1  Curr.  L.   134,  n.  76. 

93.  State  v.  Maiden,  110  Tenn  487  76 
S.  W.   710.     See  1  Curr.  L.  134,  n.  73. 
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to  have  been  entered  in  exact 'compliance  with  the  judgment  of  the  supreme  court 
will  not  be  compelled."^  The  allowance  of  a  bill  after  expiration  of  the  statutory 
period,  no  extension  having  been  obtained,"'  and  no  reasonable  excuse  for  failure  to 
procure  an  extension  being  shown,  is  discretionary,"'  and  mandamus  will  not  issue 
to  compel  a  settlement,  though  refusal  was  on  another  ground."* 

A  statute  authorizing  bystanders  to  testify  to  the  facts  occurring  at  the  trial, 
where  the  judge  refuses  to  sign  a  proper  bill,  is  not  invalid  as  conferring  judicial 
powers  on  them,  since  they  do  not  by  that  act  allow  a  bill  of  exceptions,  but  merely 
state  the  facts.""  It  must  appear  that  the  bill  was  presented  to  the  judge  and  re- 
jected by  him,^  and  the  affidavits  must  be  filed  within  ten  days  from  the  filing  of 
the  bill.^  The  attorney  of  a  party  is  not  a  bystander  competent  to  make  affidavit 
further  than  to  show  appellants'  dissatisfaction  with  the  statement  made  by  the 
judge.'  Where  the  judge  amends  a  bill  by  interlineations  and  erasures,  the  affi- 
davits of  bystanders  may  show  what  the  amendments  are  and  what  the  truth  is.* 

Amendment  and  vacation. — ^A  bill  may  be  amended,  but  only  from  a  matter 
of  record.'  It  must  appear  on  review  that  "good  cause"  was  shown  for  an  amend- 
ment to  a  bill  of  exceptions,  made  after  the  statutory  period  for  amendment,  or 
it  will  be  stricken  out  on  motion."  The  supreme  court  cannot  allow  amendments 
to  a  bill  of  exceptions  after  it  has  been  allowed,  signed,  and  certified  by  the  trial 
judge.'' 

Grounds  for  striking  out  a  bill  are  shown  helow  Where  the  striking  of  the 
bill  of  exceptions  from  the  transcript  would  be  practically  a  decision  of  the  case 
against  the  appellant,  he  must  have  due  notice  of  the  motion  and  proofs  in  sup- 
port thereof.* 

(§9)  D.  The  settled  case  or  statement  of  facts}" — The  case  must  be  settled 
by  the  judge  who  heard  it,^^  notwithstanding  his  absence,  holding  court  in  another 
circuit,^"  or  an  agreement  of  counsel.^'  Where  the  statement  is  not  filed  during 
the  time  limited  and  no  order  appears  extending  the  time,  it  will  be  stricken  out, 
or  not  considered,"  notwithstanding  an  agreement  of  parties  that  it  might  be 
filed  later,^"  unless  due  diligence  and  a  good  excuse  is  shown.*'    The  time,  how- 


94.  Lockhaven  Trust  &  Safe  Deposit  Co. 
V.  U.  S.  Mortg.  &  T.  Co.  [Colo.  App.]  72  P. 
602 

95.  Willis  V.  Felton,  119  Ga.   634,  46  S.  E. 

857 

98.  Hayes  v.  Clifford,  42  Or.  568,  72  P.  1. 

97.  Hayes  v.  Clifford,   42  Or.  568,   72  P.   1. 

98.  State  v.  District  Court  of  Second  Ju- 
dicial Dist.   [Mont.]    74  P.   414. 

99.  Sand.  &  H.  Dig.  §  5849.  Boone  v. 
Goodlett  &   Co.,    71    Ark.   677,   76  S.   W.    1059. 

1.  Morris  v.  Thomasson  [Ark.]  79  S.  W. 
790. 

2.  Sand.  &  H.  Dig.  §  6849.  Boone  v. 
Goodlett   &  Co.,   71  Ark.   577,   76   S.   W.    1059. 

3.  4.  Boone  v.  GoodljBtt  &  Co.,  71  Ark. 
577,    76   S.  W.   1059. 

5.  Not  by  attaching  unidentified  exhibits 
after  time  for  signing  has  passed.  Huron 
Dock  Co.  V.  Swart,  24  Ohio  Clrc.  R.  504. 
See  1   Curr.  L.   134,  n.   78. 

6.  Blackman  v.  City  of  Hot  Springs  [S. 
D.]    97   N.   "W.    7. 

7.  Boyle  v.  Union  Pac.  R.  Co.,  25  Utah, 
420,  71  P.  988. 

8.  A  long  statement  by  the  person  who 
"took  down  the  evidence.  Interposed  between 
the  conclusion  of  the  bill  and  certificate  of 
the  judge,  while  unnecessary  and  Improper, 
does  not  vitiate  the  bill.  Howe  v.  White 
[Ind  ]  69  N.  B.  684.    A  bill  will  not  be  strick- 


en from  the  transcript  on  the  ground  that 
It  w^as  not  served  on  the  adverse  party  prior 
to  the  settlement.  Jones  v.  St.  John  Irr. 
Co.    [Idaho]    74  P.    129. 

9.  Jones  V.  St.  John  Irr.  Co.  [Idaho]  74 
P.   129. 

10.  See  1   Curr.  L.   134. 

11.  Anker  v.  Smith,  86  N.  T.  S.  1062; 
Kennedy  v.  Birch  [Tex.  Civ.  App.]  74  S. 
W.    593. 

12.  Equitable  Ins.  Co.  v.  Flshburne  [S. 
C]    45    S.   B.    204. 

la.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Per- 
kins [Tex.  Civ.  App.]  73  S.  W.  1067;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Keen  [Tex.  Civ. 
App.]  73  S.  W.  1074. 

14.  Lemon  v.  Ward,  3  Ariz.  219,  73  P. 
443;  Conner  v.  Downs  [Tex.  Civ.  App.]  75 
S.  W.  335;  Jones  v.  Herriok,  33  Wash.  197. 
74  P.  332.  Appeal  from  order  and  from 
denial  of  motion  to  set  aside  order.  So 
much  of  statement  as  relates  to  the  order 
set  aside.  Lamono  v.  Cowley,  31  Wash.  297, 
71  P.  1040.  The  period  for  filing  a  state- 
ment of  facts  begins  to  run  only  after  de- 
cision of  a  motion  to  vacate,  where  the 
judgment,  being  one  of  dismissal,  was  irreg- 
ularly entered.  State  v.  Huston,  32  Wash. 
154,   72   P.   1016.     See  1   Curr.  L.   134,   n.   88. 

15.  Pearson  v.  West  [Tex.  Civ.  App.]  75 
S.   W.   336. 
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ever,  may  be  extended/'  and  the  court  is  not  limited  to  one  extension,*'  but  a 
statement  filed  in  pursuance  of  an  extension  granted  for  more  than  the  statutory 
period  will  not  be  considered.*"  That  appellant  was  uncertain  whether  he  could 
prosecute  his  appeal  owing  to  lack  of  funds,  will  not  excuse  failure  to  move  for  an 
extension.^"  In  California,  the  evidence  as  preserved  in  a  statement  made  to  be 
used  on  a  motion  for  a  new  trial  will  be  examined  on  appeal  from  the  judgment, 
though  the  motion  was  never  heard  and  the  appeal  was  taken  after  the  statutory 
period  limited  for  bringing  up  the  evidence.''* 

The  case  made  need  not  be  served  on  parties  who  did  not  appear  at  the  trial.-- 
Where  appellee  is  not  served  with  the  case  within  the  time  limited  by  the  rules, 
he  is  authorized  to  apply  for  an  order  declaring  that  appellant  has  waived  his 
right  to  review  other  than  presented  by  the  judgment  roll."'  Where,  on  appeal  by 
one  defendant,  the  proposed  case  or  statement  is  not  served  on  another  in  whose 
favor  a  judgment  was  rendered,  the  appeal  as  to  him  only  brings  up  the  judgment 
roll."*  Where  defendants  have  filed  exceptions  to  a  referee's  report,  they  are  only 
entitled  to  serve  a  case  where  such  exceptions  are  overruled,  the  report  is  con- 
firmed, and  the  defendants  appeal  from  the  order  of  confirmation."^  In  Michigan, 
where  the  testimony  in  a  chancery  case  is  taken  before  a  commissioner,  appellant 
may  have  the  ease  settled  by  the  court,  or  the  testimony  transmitted  by  the  register, 
but  having  elected,  he  must  stand  by  his  election.""  Though  a  party  moving  for 
a  new  trial  on  the  minutes  has  lost  by  lapse  of  time  his  right  of  appeal  from  the 
order  denying  the  motion,  he  nevertheless  has  a  right  to  have  settled  a  statement 
of  the  case  for  use  on  appeal  from  the  judgment,  and  is  not  limited  to  the  use 
of  such  statements  only  as  have  been  settled  in  the  proceedings  on  motion  for  new 
trial."' 

A  judge  cannot  fix,  in  an  adjournment  order,  a  place  outside  the  county,  for 
settlement  of  a  statement  of  facts  except  on  consent  of  parties,^'  and  where  an 
order  of  adjournment  is  erroneous  in  that  respect  and  the  judge  was  without  the 
county  on  the  day  named,  a  new  notice  fixing  a  proper  place  on  a  subsequent  day 
is  proper."* 

Where  a  statement  of  facts  has  not  been  legally  certified  or  approved  as  re- 
quired by  statute,  it  cannot  be  considered  on  appeal.'" 

A  statement  bearing  merely  the  approval  and  signature  of  the  trial  judge  will 
be  presumed  to  have  been  made  up  by  him  in  consequence  of  a  disagreement  of 
parties  as  authorized  by  statute.'* 

Matters  relative  to  the  contents  of  statements  are  discussed  below.'"    The  evi- 


le.  Teelcer  v.  San  Antonio  Trao.  Co.  [Tex. 
Civ.    App.]    76    S.    W.    780. 

17,  Nunc  pro  tunc  entry  not  sufficient. 
Ft.  Worth  &  D.  C.  R.  Co.  v.  Roberts  [Tex. 
Civ.    App.]    78   S.   W.    1000. 

18.  Van  Auken  v.  Garfield  Tp.,  66  Kan. 
594,  72  P.   211. 

10.  In  re  Richards'  Estate,  139  Cal.  72, 
72  P.  633.  The  time  cannot  be  extended 
in  Washington  beyond  90  days,  even  by 
stipulation,  and  a  statement  filed  after  that 
period  will  be  stricken.  Thomas  v.  Lin- 
coln County,    32   Wash.    317,   73   P.   367. 

ao.  Harpel  v.  Harpel,  SI  Wash.  296,  71 
P.   1010. 

21.  Kelly  V.  Ning  Tung  Ben.  Ass'n,  138 
Cal.   602,   72  P.  148. 

22.  Johnson  v.  Ware,  67  Kan.  840,  73  P. 
99. 

23.  Mollvaine  v.  Stein  son,  85  App.  Dlv. 
562,  13  Ann.  Gas.   281,  83  N.  Y.  S.  285. 


24.  Mcllvaine  v.  Steinson,  90  App.  Div.  77, 
85   N.   T.   S.    889. 

25.  Bates  v.  Holbrook,  41  Mlso.  129,  83  N. 
T.    S.    929. 

26.  Comp.  Laws  1897,  §§  552, 10188.  Hughes 
V.    Love    [Mich.]    98    W.    W.    977. 

27.  Code  Civ.  Proc.  §  950.  Vinson  v.  Los 
Angeles  P.  R.  Co.,   141   Cal.  151,   74  P.  767. 

28.  29.  Prospector's  Development  Co.  v. 
Brook,    31   Wash.   187,   71   P.    774. 

SO.  Prospector's  Development  Co.  v. 
Brook,  31  Wash.  187,  71  P.  774;  Galveston, 
H.  &  S.  A.  R.  Co.  v.  Perkins  [Tex.  Civ.  App.] 
73  S.  W.  1067;  Same  v.  Keen  [Tex.  Civ.  App.] 
73  S.  W.  1074;  Kennedy  v.  Birch  [Tex.  Civ. 
App.]  74  S.  W.  593.  Judge's  certificate  held 
sufiicient,  though  not  dated,  not  referring 
to  any  pages  or  exhibits,  nor  containing 
any  order  referring  to  exhibits  or  copies. 
O'Nelle  V.  Ternes,    32   Wash.    528,    73  P.   692. 

81.     Rev.  St.  1896,  art.  1379.     Bath  v.  Hous- 
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dence  and  instmctions  need  not  be  included  when  there  is  no  exception  involving 
them,"  and  no  statement  of  the  case  on  appeal  is  necessary,  where  the  pleadings, 
verdict  and  judgment  show  the  grounds  of  error.'*  The  court  properly  declines 
to  report  evidence  that  presents  no  question  of  law.'" 

When  the  term  of  ofiBce  of  the  trial  judge  expires  before  the  time  set  for  serv- 
ing a  case  and  suggesting  amendments,  no  time  being  otherwise  fixed  within  which 
it  is  to  be  settled,  jurisdiction  to  settle  the  case  is  preserved,  but  only  until  the 
expiration  of  the  time  for  suggesting  amendments.'" 

Consent  to  the  settlement  of  a  statement  before  the  statutory  period  for  offer- 
ing amendments  has  passed  is  bindtug  and  precludes  subsequent  motion  for  cor- 
rection in  the  absence  of  fraud  or  misrepresentation.'^ 

Certiorari  will  not  lie  to  have  a  statement  approved  nunc  pro  tunc,  where  no 
effort  was  made  to  procure  approval,"  and  "certiorari  will  be  denied  where  appel- 
lant has  retained  a  counter  case  seasonably  served  until  too  late  to  have  it  settled.'" 
Where  no  proceedings  to  settle  a  statement  appear  to  have  been  taken,  a  paper 
purporting  to  be  such  statement  will  not  be  returned  to  the  trial  judge  for  the 
purpose  of  certification,  but  will  be  stricken.*" 

Motions  to  strike  out  a  statement  because  not  filed  in  time  are  addressed  to 
the  trial  court.**  A  statement  of  facts  procured  by  misrepresentation  of  appel- 
lant's counsel  is  properly  stricken  out  on  motion,*^  but  a  statement  filed  after 
time  will  not  be  stricken  where  it  came  into  the  judge's  hands  in  time  and  ha 
delayed  action  thereon  because  of  disagreement  of  parties.*' 

Defendant  may  withdraw  his  petition  for  a  new  trial,  but  his  action  will  not 
withdraw  the  transcript  of  evidence  and  rulings  he  has  prepared,  and  plaintiff  who 
has  also  petitioned  without  preparing  a  transcript  will  be  permitted  to  use  de- 
fendant's on  paying  its  cost.** 

(§9)  E.  Abstracts.  Necessary  contents.*^ — All  matters  relied  on  for  re- 
versal,*' or  which  counsel  wish  to  urge,  must  be  abstracted.*'  The  abstract  of  the 
record  proper  must  show  that  a  motion  for  new  trial  was  filed,*'  that  an  appeal  was 
taken,*'  and  proper  proceedings  to  preserve  the  evidence."*"    The  notice  of  appeal 


ton  &  T.  C.  R.  -Co.  [Tex.  Civ.  App.]  78  S. 
W.    99S. 

SSa.  Concise  statements  as  to  conveyances 
are  favored  by  appellate  court,  In  a  settled 
case.  Abbreviated  statements  of  contents 
and  legal  effect  of  deeds  are  commendable 
and  will  be  assumed  to  be  true  unless  shown 
to  be  unwarranted.  Finnegan  v.  Brown,  90 
Minn.  396,  97  N.  W.  144.  A  report  calling 
for  interpretation  of  a  clause  of  a  will 
sliould  contain  the  whole  will  Woodbrldge 
V.  Jones,  183  Mass.  549,  67  N.  B.  878.  Ap- 
pellant cannot  have  incorporated  into  the 
case  on  appeal  the  exceptions  of  the  pre- 
vailing party  to  the  exclusion  of  evidence, 
where  the  decision  shows  that  it  was  found' 
ed  on  facts  other  than  those  to  which  the 
excluded  evidence  related.  In  re  Levy's 
Wni,  91  App!  Dlv.  483,  86  N.  T.  S.  862. 
Depositions  and  exhibits  held  properly  part 
of  statement,  though  not  literally  attached 
or  referred  to  by  name  or  number  In  Judge's 
certificate.  O'Neile  v.  Ternes,  32  Wash.  B28, 
73  P.  692.  A  recital  in  a  case  made,  that 
It  contains  all  the  "proceedings,"  sufficiently 
shows  that  It  contains  all  the  evidence. 
John  Deere  Plow  Co.  v.  Jones  [Kan.]  75  P. 
1039. 

33.  Parker  v.  Southern  Exp.  Co.,  132  N. 
C    12S,   43   S.   B.  603. 


34.  Cape    Pear    &    N.    R.    Co.    v.    Stewart, 

132  N.    C.    248,    43   S.   B.   638. 

35.  Home  v.  Hutchins   [N.  H.]  54  A.  1024. 

36.  Butler  v.  Scott    [Kan.]    75  P.   496. 

3T.     State  v.  Griffin,  32  Wash.  67,  72  P.  1030. 

38.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Per- 
kins   [Tex.    Civ.    App.]    73    S.   W.    1067. 

39.  Stroud     V.    Western    Union    Tel.     Co., 

133  N.   C.    253,    45    S.   B.    692. 

40.  City  of  Sprague  v.  Meagher,  32  Wash. 
62,    72   P.    708. 

41.  Wilson  v.  Tyler  Coffin  Co.  [Tex.  Civ. 
App.]    79    S.    W.    327. 

42.  Corralltos  Co.  v.  Mackay,  31  Tex.  Civ. 
App.    310,    72    S.    W.    624. 

48.  Bull  v.  San  Antonio  &  A.  P.  R.  Co. 
[Tex.    Civ.   App.]    78    S.    W.    525. 

44.  Gladding  v.  Union  R.  Co.  [R.  I.]  54 
A.    1060. 

45.  See   1   Curr.   I*    135. 

40.  Brennan  Mercantile  Co.  v.  Vickers,  3t 
Colo.  324,  73  P.  46;  Carlin  V.  Freeman  [Colo. 
App.]    75   P.   26. 

47.  Instructions  complained  of.  Grand 
Lodge  Locomotive  Firemen  v.  Orrell,  206 
in.  208,  69  N.  B.  68.     See  1  Curr.  L.  135,  n.  96. 

48.  Bdwards  v.  Kelso  [Mo.  App.]  72  S.  W. 
726.      See   1   Curr.   L.    135,   n.   99. 

49i  Morehouse  v.  Doxsee  [Iowa]  99  N.  W. 
143.      See    1    Curr.    L.   135,    n.    2. 


216 


APPEAL  AND  EEVIBW  §"  9E. 


3  Cur.  Law. 


need  not  be  set  out  in  full,"  but  the  fact  that  it  was  served  must  be  shown."  Ex- 
ceptions must  be  shown,''  and  an  abstract  must  comply  with  the  rules  of  court.'* 
Instructions  must  be  numbered.'"  Eeview  will  not  be  made  of  matters  insuffi- 
ciently abstracted.'"  The  report  of  a  referee,  containing  his  findings  of  fact,  may 
be  included,  though  the  case  is  ia  equity  and  triable  de  novo."  A  statement  in 
the  abstract  that  the  title  of  the  case  as  stated  in  the  transcript  and  certificate 
is  a  clerical  error  will  not  entitle  the  transcript  to  consideration.'*  A  printed 
abstract  is  necessary  in  Missouri,  notwithstanding  the  appeal  is  taken  in  the  long 
form  and  a  full  transcript  is  filed  in  the  appellate  court,'"  and  the  refiling  of  an 
abstract  used  in  another  ease  in  which  the  pleadings  were  dissimilar  and  a  differ- 
ent judgment  rendered  is  not  sufficient,  notwithstanding  a  stipulation  of  counsel."" 

Proceedings  not  to  ie  stated  in  extenso.^^ — The  substance  only  of  the  evidence 
should  be  set  out,"^  and  where  the  appeal  is  on  a  full  record,  the  abstract  need  only 
contain  a  recital  of  the  necessary  facts."' 

Supplemental  or  counter  abstracts.^* — Where  appellees  are  not  satisfied  with 
appellant's  abstract,  they  are  entitled  to  file  one  supplying  the  omission,"  and  ap- 
pellant's abstract  if  undenied  by  the  appellee  will  be  taken  as  a  true  statement  of 
the  contents  of  the  record,"®  unless  the  record  itself  sets  out  a  notice  referred  to 
in  the  abstract,  in  which  case  the  appellee  may  challenge  its  sufficiency  without 
an  amended  abstract."'  An  amended  abstract  by  appellee  must  point  out  specific- 
ally the  defect  in  appellant's  abstract,  or  it  will  be  taken  as  a  fair  statement  of 
the  record,"'  and  a  mere  denial  that  translations  of  letters  in  a  foreign  language 
set  out  in  appellant's  abstract  are  correct  will  not  put  their  correctness  in  issue."" 


Auckland  v.  Lawrence  [Colo.  App.] 
794;  Carlin  v.  Freeman  [Colo.  App.] 
26;    Jewell   v.    Shaw    [Colo.    App.]    75 


BO.  That  the  time  for  filing  the  bill  of 
exceptions  wag  properly  extended  where  it 
was  filed  in  vacation.  That  it  appears  In 
bill  is  not  sufficient.  Edwards  v.  Kelso 
[Mo.  App.]  72  S.  W.  726.  Failure  of  the 
abstract  to  show  the  proceedings  to  pre- 
serve the  evidence  Is  not  fatal  where  there 
is  a  transcript  showing  that  the  proceed- 
ings were  regular.  Burget  v.  Incorporated 
Town  of  Greenfield,  120  Iowa,  432,  94  N. 
W.    933. 

51.  Merrill  v.  Tlmbrell  [Iowa]  95  N.  W. 
237;  Stearns  Paint  Mfg.  Co.  v.  Comstock, 
121   Iowa,   430,-  96  N.  W.   869. 

52.  Morehouse  v.  Doxsee  [Iowa]  99  N.  W. 
143. 

53. 

74  P. 

75  P. 
P.    23. 

54.  On  appeal  from  appellate  court.  In 
Illinois,  must  be  indexed  and  contain  opin- 
ion. Chadwick  v.  People,  206  111.  122,  68 
N.  E.  1108.  Must  be  Indexed.  Ernst  v. 
Sohmitz,  207  111.  604,  69  N.  E.  923.  Must 
show  all  exceptions  relied  on.  Carlin  v. 
Freeman  [Colo.  App.]  75  P.  26.  See  1  Curr. 
Li.   136,   n.   3. 

R5.  Assignment  of  error  In  refusing  cer- 
tain numbered  instruction  presents  no  ques- 
tion where  no  such'  number  is  in  the  ab- 
stract. Pittsburg,  etc.,  R.  Co.  v.  Hewitt, 
202  111.  28,  66  N.  B.  829.  See  1  Curr.  L.  135, 
n.   6. 

56.  Evidence  and  Instructions.  Silver 
Springs,  O.  &  G.  R.  Co.  v.  Van  Ness  [Fla.] 
34  So.  884.  Where  the  entire  charge  as 
given  is  not  set  out,  the  refusal  of  request- 
ed instructions  cannot  be  reviewed.  City 
of  Pueblo  V.  Froney  [Colo.  App.]  71  P.  893. 
Where   the    evidence   is   not  briefed,   assign- 


ments of  error  depending  thereon  will  not 
be  considered.  Lane  v.  Williams,  118  Qa. 
167,  44  S.  B.  993;  Wall  v.  Mercer,  119  Ga. 
346,  46  S.  E.  420.  Where  the  printed  ab- 
stract is  only  of  the  record  proper,  which 
shows  no  error,  the  Judgment  will  be  af- 
firmed. McQueen  v.  Groff  [Mo.  App.]  79  S. 
W.   734.     See   1  Curr.  L.   135,   n.  97. 

57.  McCormick  Harvesting  Maoh.  Co.  v. 
Pouder   [Iowa]    98   N.   W.   303. 

58.  Smith  v.  Brown  [Iowa]  98  N.  W. 
567. 

59.  McQueen  v.  Groff  [Mo.  App.]  79  S. 
W.   734. 

60.  Laclede  County  Bank  v.  Jones,  175 
Mo.    631,    74    S.    W.    998. 

61.  See  1  Curr.  L.   135. 

62.  Omission  of  cross-examination  imma- 
terial. Wolf  V.  Des  Moines  Elevator  Co. 
[Iowa]    98   N.    W.    301. 

63.  Reagan  v.  St.  Louis  Transit  Co.  [Mo.] 
79    S.    W.    435. 

64.  See  1   Curr.  L.   136. 

65.  Venner  v.  Denver  Union  Water  Co. 
[Colo.]  75  P.  927;  Backhaus  v.  Buells,  43 
Or.    558,    72   P.    976. 

66.  Merrill  v.  Timbrell  [Iowa]  95  N.  W. 
237;  Stearns  Paint  Mfg.  Co.  v.  Comstock  & 
McQuiston,    121    Iowa,    430,    96    N.    W.    869. 

67.  Merrill  v.  Tlmbrell  [Iowa]  95  N.  W. 
237. 

68.  Shebek  v.  National  Cracker  Co.,  120 
Iowa,  414,  94  N.  W.  930.  An  additional  ab- 
stract denying  the  correctness  of  appel- 
lant's In  a  general  way  and  printing  evidence 
without  reference  to  the  original  will  be 
stricken.  See  v.  Wabash  R.  Co.  [Iowa]  99 
N.  W.  106. 

69.  Schneider  v.  Schneider  [Iowa]  98  N. 
W.    159. 
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A  denial  and  additional  abstract  may  be  stricken  for  delay  in  filing/"  it  presenting 
no  jurisdictional  fact.'^  Where  an  amended  abstract  filed  by  appellee  supplies 
omissions  in  tbe  original  and  affords  assistance  to  the  court,  its  cost  will  not  be 
taxed  to  appellee  on  affirmance  of  the  decree/^  but  the  cost  of  printing  an  unneces- 
sarily prolix  amendment  will  be  taxed  to  the  party  filing  it/°  and  where  in  divorce 
appellant's  abstract  is  imperfect,  appellee  should  be  allowed  to  file  an  additional 
one  at  appellant's  expense,  or  if  she  be  financially  unable,  appellant  should  be 
ruled  to  furnish  a  complete  abstract  or  furnish  her  money  with  which  to  do  soJ* 
Where  no  motion  to  dismiss  is  made,  appellant  will  be  allowed  to  amend  his  ab- 
stract without  terms  by  stating  from  what  order  the  appeal  is  taken.'"  An  ap- 
pellee whose  demurrer  to  appellant's  pleading  has  been  sustained  cannot  contradict 
statements  of  fact  in  the  pleading  demurred  to,  and  an  amended  abstract  attempt- 
ing it  will  be  stricken.'^' 

An  insuflBcient  abstract  is  cured  by  filing  a  sufficient  supplementary  one,''' 
and  appellant's  failure  to  furnish  an  abstract  may  be  healed  by  respondent's  print- 
ing one.'*  Failure  to  copy  into  the  record  an  agreement  to  extend  time  for  filing 
a  bill  of  exceptions  is  cured  by  a  statement  in  the  abstract  of  both  parties  that  it 
was  filed.'" 

§  10.  Transmission  of  proceedings  and  evidence  to  reviewing  court.  A. 
Form  and  contents  of  transcript  or  return."' — The  transcript  should  contain  only 
such  papers  as  are  necessary  to  an  understanding  of  the  questions  raised,'^  exclud- 
ing their  formal  parts,*^  but  an  incomplete  transcript  made  under  direction  of  ap- 
pellant's counsel  wiU  in  the  fourth  circuit  necessitate  dismissal  of  the  appeal.*' 
Fot,  however,  in  the  seventh  circuit,  nor  in  Nebraska,  where  the  remedy  is  by 
suggesting  diminution  of  the  record.'*  It  is  not  necessary  that  the  praecipe  for 
a  transcript  be  included,  but  where  less  than  the  entire  record  is  ordered,  the  writ- 
ing specifying  what  is  desired  must  be  included."  The  transcript  must  show  the 
pleadings,'*  and  in  chancery  appeals  must  include  the  testimony  and  an  abstract 
thereof  in  narrative  form  will  not  be  considered." 

The  original  files  will  not  take  the  place  of  a  transcript." 

The  transcript  should  be  paged  and  indexed.'* 


TO.  And  the  cost  thereof  taxed  to  the 
party  filing.  Ridgeway  v.  Jewell  [Iowa]  96 
N.   "W.    410. 

71.  Reed  v.  Cunningham,  121  Iowa,  655, 
96    N.    W.    1119. 

72.  Wllkle  V.  Sassen  Ilowa]  99  N.  W. 
124. 

73.  Wlssler  V.  City  of  Atlantic  [Iowa] 
9S  N.  W.  131. 

74.  Benham  v.  Benham,  208  111.  98,  70  N. 
B.    30. 

75.  Neeley  v.  Roberts  [S.  D.]  75  N.  W.  921. 

76.  "Whited  v.  Iowa  Cent.  R.  Co.  [Iowa] 
9*  N.  W.   131. 

77.  White  V.  Missouri  Pac.  R.  Co.,  98  Mo. 
App.  542,  72  S.  W.  716.  And  failure  of  ap- 
pellant's abstract  to  show  a  necessary  fact 
may  be  cured  by  appellees.  Lapsley  v.  Mer- 
chants' Bank  of  Jefferson  City  [Mo.  App.] 
78  S.  W.  1095. 

78.  Rev.  St.  1899,  9  863,  Rule  15.  W.  W. 
Kimball  Co.  v.  Deaton,  102  Mo.  App.  45,  74 
B.   "W.    427. 

79.  Zumault  V.  Kansas  City  Suburban  B. 
R.   Co.,   176  Mo.    288,   74  S.  W.   1015. 

80.  See  1  Curr.  L.  136. 

81.  Wolcott's  Estate  v.  McCormlck  Har- 
vesting Maoh.  Co.  [Neb.]  96  N.  W.  216.  See 
1  Curr.   L.   136,   n.   12. 


82.  Rule  7.  Greene  v.  Montana  Brew.  Co., 
28    Mont.    380,    72    P.    751. 

83.  Williams  Bros.  v.  Savage  [C.  C.  A.] 
120   P.   497.     See  1   Curr.  L.   136,  n.   13. 

84.  Wolcott's  Estate  v.  McCormlck  Har- 
vesting Mach.  Co.  [Neb.]  96  N.  w:  216.  An 
appeal  will  not  be  dismissed  on  motion  on 
the  ground  that  the  record  is  insufficient, 
that  being  a  matter  to  be  determined  at  the 
hearing  on  the  merits  or  to  be  corrected  by 
certiorari  for  a  diminution  of  the  record. 
Merrlman  v.  Chicago,  D.  &  V.  R.  Co.  [C.  C. 
A.]   120  P.  240.     See  1  Curr.  L.  136,  n.  13. 

85.  Burns'  R.  S.  1901,  §  661;  Acts  1903, 
p.  340,  c.  193,  §  7.  Rutherford  v.  Pruden- 
tlon   Ins.  Co.    [Ind.  App.]    70  N.  B.  177. 

86.  Complaint  Improperly  omitted  from 
transcript  on  change  of  venue  held  prop- 
erly certified  on  appeal.  Southern  Ind.  R. 
Co.  v.  Martin,  160  Ind.  280,  66  N.  B.  886. 
See   1    Curr.    L.    136,   n.    14. 

87.  Wertz  v.  Wertz,   20  App.   D.  C.   98. 

88.  A  praecipe  for  a  transcript  is  not  sat- 
isfied by  an  original  bill  of  exceptions.  Da- 
vis V.  Kendall,  161  Ind.  412,  68  N.  E.  894. 
See  1  Curr.  L.  136,  n.   16. 

8».  Rule  3.  Smith  v.  Sutton  [Ind.  App.] 
69  N.   B.    688.      See    1    Curr.   L.    136,    n.   17. 
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(§10)  B.  Certification  and  authentication.'"' — The  transcript  must  be  duly 
certified  by  the  clerk/^  under  seal."^  The  bill  of  exceptions  must  appear  in  the 
transcript  immediately  following  the  recital  of  its  filing."^  In  Indiana  and  Ne- 
braska, it  may  appear  in  the  original  or  by  copy/*  but  unless  embraced  or  copied 
as  required  by  the  statute,  it  will  not  be  considered."^  If  not  properly  authenti- 
cated by  the  clerk  of  the  district  court,  the  bill  is  not  properly  in  the  record,  and 
will  not  be  examined.""  Wliere  the  case  is  triable  de  novo  on  appeal,  a  transcript 
of  evidence  not  properly  entitled  in  the  case  cannot  be  considered."'  The  circuit 
court  of  appeals  can  act  only  upon  a  record  that  comes  fjora  the  court  below  prop- 
erly certified;  it  cannot  make  its  own  record  by  permitting  the  withdrawal  and 
refiling  of  a  record  of  a  prior  appeal."^ 

(§10)  C  Transmission,  filing,  and  printing. ^^ — The  appeal  will  be  dis- 
missed if  the  transcript  is  not  filed  within  the  time  prescribed  by  law  or  rule  of 
court,^  though  jurisdiction  is  not  lost  by  failure  to  file  in  time,''  especially  where 
the  duty  lies  upon  the  judge  of  the  trial  court;"  but  the  circuit  cpurt  of  appeals 
can  only  acquire  jurisdiction  of  a  cause  on  error  when  the  writ  and  record  are 
returned  to  the  next  ensuing  term  of  the  court  to  which  it  is  made  returnable, 
unless  suflicient  cause  is  then  sho^vn  why  it  is  not  so  returned.* 

Before  an  appeal  founded  upon  a  case  prepared  and  settled  can  be  heard  in 
the  appellate  division,  the  judge  trying  the  ease  should  order  the  printed  papers  to 
be  filed  with  the  clerk  of  the  appellate  division." 

The  clerk  may  properly  refuse  to  print  that  portion  of  the  record  which  em- 
bodies the  evidence  before  the  cost  thereof  is  paid,  it  not  being  of  service  in  de- 
ciding any  question  of  law."  The  number  printed  will  be  limited  in  a  proper 
case.''  As  many  copies  of  a  necessary  plat  must  be  filed  as  there  are  copies  of  the 
printed  record  and  briefs.' 


BO.     Sea  1  Curr.  L.   136. 

91.  OUgsohlager  v.  Grell  [Okl.]  75  P. 
1131.  On  an  appeal  other  than  from  an 
order  on  motion  for  new  trial,  the  papers 
contained  in  the  transcript  must  be  identi- 
fied by  a  proper  certificate.  Village  of  Sand 
Point  V.  Doyle  [Idaho]  74  P.  861.  Where 
a  case  is  presented  to  the  supreme  court 
on  appeal  on  a  transcript  of  the  record,  the 
oertlfloate  must  specifically  show  that  the 
record  is  a  full,  true  and  complete  tran- 
script. Bruce  v.  Casey-Swasey  Co.  [Okl.] 
75    P.    280.      See    1   Curr.   L.    136,    n.   23. 

82.  Where  the  record  is  properly  authen- 
ticated, the  fact  that  the  special  bill  of 
exceptions  containing  the  exceptions  has 
no  seal  will  not  preclude  their  review.  Nich- 
ols V.  Baltimore  &  O.  S.  W.  R.  Co.  [Ind.  App.] 
70  N.  B.  183.  A  case  made,  not  attested 
by  the  clerk  or  having  the  seal  of  the  court 
attached,  is  not  sufficiently  authenticated, 
notwithstanding  signature  by  the  judge. 
Oligschlager  v.  Grell  [Okl.]  75  P.  1131.  See 
1   Curr.   L.   136,   n.   24. 

93.  Knickerbocker  Ice  Co.  v.  Lewis  [Ind.] 
67  N.   B.   188. 

04.  Burns'  Rev.  St.  1901,  §§  638a,  061. 
Mankin  v.  Pennsylvania  Co.,  160  Ind.  447,  67 
N.  E.  229;  Schllchter  v.  Taylor,  31  Ind.  App. 
164,  67  N.  E.  556;  Jay  County  Com'rs  v. 
Bliss  [Ind.]  69  N.  E.  1003.  Misnomer  of 
party  in  praecipe  Is  immaterial.  Chicago, 
I.  &  L.  R.  Co.  V.  Cunningham  [Ind.  App.] 
09  N.  B.  304.  Laws  1881,  p.  204,  o.  28.  Van 
Auken  V.   Mlzner   [Neb.]    97  N.   W.   334. 

9S.  Burns'  Rev.  St.  1901,  §§  638a,  661,  662. 
Mankin    v.    Pennsylvania    Co.,    160    Ind.    447, 


67  N.  B.  229.  Bill  held  sufficiently  Identi- 
fied. Broadstreet  v.  Hall  [Ind.  App;]  69  N. 
E.    415. 

98.  Van  Auken  v.  Mizner  [Neb.]  93  N.  W. 
1121;  Porter  v.  Detrick  [Neb.]  96  N.  W.  271: 
U.  S.  Nat.  Bank  v.  Hanson  [Neb.]  95  N.  W. 
364;  Hammer  v.  Coglizer  [Neb.]  95  N.  W. 
681;  Van  Auken  v.  Mizner  [Neb.]  97  N.  W. 
334. 

97.  Smith  v.  Brown    [Iowa]    98  N.  W.  567. 

98.  Merrlman  v.  Chicago,  D.  &  V.  R.  Co. 
[C.   C.  A.]    120   F.    240. 

99.  See  1  Curr.  L.   137. 

1.  Fonda  v.  Jackson,  203  111.  113,  67  N. 
B.  741.  Bankruptcy  case.  Williams  Bros, 
v.  Savage  [C.  C.  A.]  120  P.  497.  Code  Civ. 
Pro.  S  592,  as  amended  in  1901.  Snell  v. 
State  [Neb.]  97  N.  W.  329.  Transcript  not 
accompanied  by  filing  fee  cannot  be  filed. 
Hilts  V.  Hilts,  43  Or.  162,  72  P.  697.  See  1 
Cur.   L.    137,   n.    30. 

2.  Drexel  v.  Reed  [Neb.]  95  N.  W.  873; 
Hagadorn  v.  Wagoner  [Neb.]  96  N.  W.  184. 
Appeal  fro,m  board  of  review.  City  Council 
of  Marlon  v.  Cedar  Rapids  &  M.  C.  R.  Co.,  120 
Iowa,  259,  94  N.  W.  601.  See  1  Curr.  L.  137, 
n.  31. 

3.  Drexel   v.    Reed    [Neb.]    95    N.   W.    873. 

4.  Pender  v.  Brown   [C.  C.  A.]  120  F.  496. 

6.  Odendall  v.  Haebler,  91  App.  Dlv.  372, 
86  N.    T.   S.    599. 

C.     Allis  v.  Hall   [Conn.]   66   A.    637. 

7.  Testimony  was  taken  in  camera  and 
copies  of  the  "record"  printed  were  only  as 
many  as  would  supply  the  court  where  a 
trade  secret  was  to  be  protected.  Stone  v. 
Goss   [N.   J.   Err.    &  App.]   65   A.   736. 
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Appellants  in  Louisiana  have  three  judicial  days  after  return  day  within 
which  to  file  the  transcript."  The  time  limited  for  filing  a  transcript  in  California 
is  suspended  by  a  motion  for  new  trial.^" 

(§  10)  D.  Amendment  and  coirections.  In  the  reviewing  court}'^ — A  prob- 
able clerical  error  in  the  transcript  cannot  be  corrected  by  the  appellate  court. 
Eesort  must  be  had  to  certiorari;^-  and  in  Nebraska,  where  the  transcript  is  in- 
complete or  incoriect  in  some  particular,  the  appropriate  remedy  is  to  procure  an 
additional  or  corrected  transcript  duly  certified,  not  to  move  to  strike  it  from  the 
files.'^  Where  the  record  on  appeal  in  a  bankruptcy  case  does  not  clearly  set  forth 
facts  necessary  to  a  determination  of  the  questions  involved,  it  will  be  remanded 
to  the  district  court  with  directions  to  have  the  facts  fully  reported  to  it  and  to 
pass  on  the  same.^*  Affidavits  will  not  be  received  to  supply  omissions  from  the 
transcript  of  the  record,^"  nor  will  the  court  try  the  correctness  or  completeness 
of  the  transcript  on  affidavits,  nor  require  the  clerk  of  the  loM'er  court  to  produce 
the  original  record.^*  The  appellate  court  cannot  try  on  affidavits  the  question 
whether  the  bill  of  exceptions  was  not  in  fact  signed  and  filed  out  of  time,  the 
record  showing  differently.^''  The  Texas  court  of  civil  appeals  has  power  on  affida- 
vit to  ascertain  such  matters  of  fact  as  may  be  necessary  to  the  proper  exercise  of 
their  jurisdiction,**  but  it  cannot  consider  affidavits  showing  that  a  proposed  state- 
ment of  facts  was  submitted  to  respondent's  counsel,  who  declined  to  agree  thereto, 
and  that  the  judge  thereupon  adopted  the  statement  found  in  the  record. *°  The 
record  cannot  be  corrected  upon  oral  representations  of  counsel,'"'  nor  will  the 
case  on  appeal  be  amended  to  show  an  assertion  of  counsel  of  his  view  of  the  law 
applicable  to  the  facts  of  the  case.-*  Where  the  averments  in  an  application  t<T 
rectify,  supported  by  affidavit,  are  not  denied  before  argument,  they  will  be  taken 
as  true,  -though  the  statutory  period  within  which  denial  might  be  made  has  not 
elapsed.--  An  additional  transcript  will  not  be  stricken  where  it  supplies  matter? 
omitted  from  the  original.^'  Where  no  diminution  of  the  record  is  suggested 
certiorari  will  not  issue.^* 

The  record  must  be  corrected  upon  the  evidences  alone  furnished  by  the  rec- 
ords of  the  court."" 

(§  10)  E.  Conclusiveness  of  record,  and  effect  of  conflict  therein.^' — The 
record  is  conclusive  and  cannot  be  contradicted^'  by  affidavits,"'  by  oral  repre- 


8.  Stephens  v.  McDonald,  132  N.  C.  135, 
43    B.  E.   692. 

9.  Return  day  the  2nd.  Transcript  filed 
the  5th  is  in  time.  State  v.  Recorder  of 
Mortgages,    111   La,    236,   35   So.    534. 

10.  Appeal  Rule  2  (64  P.  vil).  Kelly 
V.  Ning  Yung  Ben.  Ass'n,  138  Cal.  602,  72 
P.    148. 

11.  See  1  Curr.  L.  138. 

12.  Smith  V.  Bunch,  31  Tex.  Civ.  App.  541, 
73   S.  W.   559.     See  1  Curr.  L.  138,   n.    39. 

18.  Keeley  Institute  of  Kansas  v.  Riggs 
[Neb.]     96    N.    W.    1010. 

14.  Devries  v.  Shanahan  [C.  C.  A.]  122 
•p     629 

15.  Crancer  &  Curtice  Co.  v.  McKinley 
Music  Co.  [Neb.]  96  N.  W.  617;  Daly  v.  Minke, 
86  N.  T.  S.  92. 

16.  Keeley  Institute  of  Kansas  v.  Riggs 
[Neb.]   96  N.  W.  1010. 

17.  Von  Boeekmann  v.  Loepp  [Tex.  Civ. 
App.]  73  S.  "W.  849;  "Western  Union  Tel.  Co. 
V.  Christensen  [Tex.  Civ.  App.]  78  S.  W. 
744. 

18.  Rev.    St.    1895,    art.    998. 


19.  Bath  V.  Houston  &  T.  C.  R.  Co.  [Tex. 
Civ.   App.]    78    S.    W.    993. 

20.  Wentz  V.  Meyer  [Neb.]  96  N.  W.  272. 
See  1   Curr.  D.   138,  n.   43. 

21.  In  re  Levy's  Will,  91  App.  Dlv.  483, 
86   N.   T.   S.    862. 

22.  Uncas  Paper  Co.  v.  Corbin,  75  Conn. 
675,    55  A.   165. 

23.  Records  offered  In  evidence  below. 
Loesche   v.   Goerdt    [Iowa]    98  N.   W.    571. 

24.  West  V.  Richmond  R.  &  Blec  Co. 
[Va.]    46    S.   B.    330. 

25.  Jett  V.  Farmers'  Bank,  25.  Ky.  L.  R. 
817,    76    S.    W.    385. 

26.  See  1   Curr.  L.    138. 

27.  Madera  County  v.  Raymond  Granite 
Co.,  139  Cal.  128,  72  P.  915;  In  re  Piehoir's 
Estate  [Cal.]  73  P.  604;  Poston  v.  Williams, 
99  Mo.  App.  513,  73  S.  W.  1099.  Assignment 
that  court  considered  counter  affldavita  on 
motion  for  new  trial  not  sustained  where 
record  shows  that  permission  to  file  them 
was  refused.  Springer  v.  Sohultz,  205  111. 
144,   68  N.  E.   753.      See  1   Curr.  L.   138,  n.  50. 

28.  A  bill  allowed  and  signed  by  the  trial 


220 


APPEAL  AND  EEVIEW  §  lOE. 


3  Cur.  Law. 


sentations  of  counsel/"  by  recitals  of  the  clerk  not  required  by  any  statute  or  rule 
of  practice/"  or  a  certificate  of  the  judge  bearing  date  subsequent  to  the  notice  of 
appeal,  and  stipulation  of  counsel  as  to  printing  the  transcript.'^  The  statement 
of  a  jurisdictional  fact  is  conclusive.'^  The  judgment  is  the  record,  and  controls 
as  to  what  was  decided.''  A  party  is  entitled  to  a  true  bill  of  exceptions,  and  if 
necessary,  may  have  mandamus  to  compel  its  allowance,  but  a  bill  signed  by  the 
judge  and  accepted  by  the  parties  is  conclusive  of  what  occu];red  at  the  trial.'* 
The  recital  of  a  deed  in  the  answer  must  be  accepted  as  correct  as  against  its  re- 
cital in  plaintiff's  abstract,  it  not  having  been  introduced  in  evidence.'^  Where 
the  record  is  contradictory  as  to  when  the  court  overruled  a  traverse  to  the  return 
of  service  of  the  summons,  it  will  be  presumed  to  have  been  on  the  return  day  as 
shown  prior  to  the  making  of  a  nunc  pro  tunc  order.'^  But  a  party  does  not  as- 
sent to  the  submission  of  an  issue  not  proved,  by  presenting  an  instruction  thereon 
after  ineifectual  objection.'''  An  objection  to  the  jurisdiction,  though  waived," 
or  not  raised  below,  may  be  insisted  on,'°  and  a  complainant,  whose  bill  stating  a 
legal  cause  of  action  is  dismissed  on  the  merits  without  a  saving  clause,  is  not 
estopped  on  appeal  to  deny  the  jurisdiction  of  the  court  below.*"  Appeal  after 
trial  on  the  merits  does  not  waive  one's  plea  to  the  jurisdiction  which  was  decided 
adversely  to  him."  A  party  who  objects  to  evidence  and  has  it  excluded  cannot 
object  that  the  judgment  is  unsupported  for  want  of  the  evidence  so  excluded.*^ 
An  admission  by  plaintiS's  attorney  on  the  trial  that  the  complaint  contained  no 
allegation  of  actual  damages  does  not  conclude  him  on  appeal,  where  the  complaint 
does  in  fact  contain  such  allegation.*'  The  right  to  review  a  judgment  granting 
insufiScient  relief  is  not  waived  by  moving  for  the  entry  of  the  judgment  after 
being  denied  a  new  trial.** 

§  11.  Practice  and  proceedings  in  appellate  court  before  hearing.  A.  Joint 
and  several  appeals;  consolidation;  severance.*'^ — Two  judgments,  though  rendered 
in  suits  consolidated  and  tried  together  below  cannot  be  brought  up  on  one  writ 
of  error.*'  Causes  separately  docketed  after  being  improperly  joined  should  be 
separately  appealed.*^ 

(§11)  B.  Original  and  cross  proceedings.*^ — Cross  proceedings  instead  of 
independent  petition  in  error  are  necessary  ia  some  cases,*"  but  a  cross  petition  in 


judge  is  a  part  of  the  record  and  Its  recitals 
cannot  be  Impeached  by  affidavits.  Phoenix 
Ins.    Co.    V.    Howe    [Neb.]    96    N.    W.    73. 

29.  Wentz  v.  Meyer    [Neb.]    96  N.  W.   272. 

30.  Phoenix  Mut.  Life  Ins.  Co.  v.  Sparks 
LTSTeb.]   96  N.  "W.  214. 

31.  Madera  County  v.  Raymond  Granite 
Co.,    139    Cal.    128,    72   P.    915. 

32.  Turner  v.   Barraud   [Va.]   46   S.  B.   318. 

33.  Burwell  v.  Brodie  [N.  C]  47  S.  B.  47. 
And  a  recital  in  a  judgment  that  it  was  ren- 
dered on  the  pleadings  will  govern  on  ap- 
peal, though  the  case  shows  this  to  be  an 
inadvertence.  Patterson  v.  Freeman,  132  N. 
C.  357,  43  'S.  B,  904.  A  recital  in  the  judg- 
ment that  "proof  was  adduced"  Is  conclu- 
sive 'that  evidence  was  Introduced.  Lane 
V.  Dowd,  172  Mo.  167,  72  S.  "W.  632.  A  re- 
cital that  the  nonsuit  was  involuntary  is 
not  conclusive.  Carter  v.  O'Neill,  102  Mo. 
App.    391,    76    S.    W.    717. 

34.  Collins   V.  George   [Va.]    46   S.   B.   684. 

35.  Watkins  v.  Iowa  Cent.  R.  Co.  [Iowa] 
98   N.   W.   910. 

36.  American  Wire  &  Steel  Bed  Co.  v. 
Goldman,   85   N.   T.   S.   330. 

37.  Haslam  v.  Barge  [Neb.]  96  N.  W. 
245.      See    1    Curr.    L.    141,    n.    84. 


38.  Fidelity  &  Deposit  Co.  v.  Jordan,  134 
N.  C.  236,  46  S.  E.  496.  See  1  Curr.  L.  142, 
n.    86. 

39.  Carothers  v.  Holloman  [Tex.  Civ.  App.] 
75    S.    W.    1084. 

40.  Sprinkler  v.  Duty  [W.  Va.]  46  S.  E. 
557. 

41.  Code  Civ.  Proc.  5  100,  permits  a  de- 
fendant to  state  all  his  defenses  when  he 
answers.  StuU  Bros.  v.  Powell  [Neb.1  97 
N.   W.    249. 

42.  Knudson  v.  .Parker  [Neb.]  96  N  W. 
1010. 

43.  Steedman  v.  South  Carolina  &  G.  E. 
R.  Co.,   66  S.  C.  549,  45  S.  B.  84. 

44.  Butte  &  B.  Consol.  Min.  Co.  v.  Mon- 
tana Ore  Purchasing  Co.  [C.  C.  A.]  121  F. 
524. 

45.  See  1   Curr.  L.   139. 

46.  Louisville  &  N.  R.  Co.  v.  Summers 
[C.  C.  A.]  125  P.  719.  See  1  Curr.  L.  139, 
n.    60. 

47.  Burns'  Rev.  St.  1901,  §  343.  Giller  v. 
West    [Ind.]    69   N.   B.    648. 

4S.     See   1  Curr.  L.   139. 

49.  If  the  record  on  writ  of  error  fully 
presents  matters  affecting  the  judgment  for 
review  which  defendant  in  error  claims  will 
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error  is  treated  as  an  independent  proceeding,  and  the  party  complaining  must 
take  the  preliminary  steps  giving  him  a  right  to  assign  error."" 

(§  11)  C.  Amendments  of  parties.^'^ — Upon  the  death  of  plaintiff  after  sub- 
mission, the  cause  is  properly  revived  below,  after  filing  the  mandate  of  the  court 
of  appeals. "^  An  appeal  by  an  under  tutor  .and  minority  members  of  a  family 
meeting  from  the. homologation  of  its  proceedings  is  not  abated  by  the  death  of 
the  under  tutor  and  the  appointment  of  another,  who  concurs  in  the  views  of  the 
tutor  and  the  majority."' 

(§11)  D.  Calendars;  trial  dockets;  terms.''* — Parties  cannot  by  consent 
confer  jurisdiction  on  the  court  to  hear  a  case  at  a  term  prior  to  that  to  which  the 
case  is  by  law  returnable.""  An  appeal,  by  permission,  from  an  interlocutory  judg- 
ment in  New  York  does  not  go  on  the  regular  calendar,  but  may  be  noticed  by 
either  party  for  argument  on  the  motion  calendar  at  his  convenience."'  In  North 
Carolina  an  appeal  may  be  taken  to  the  term  in  session  when  the  case  is  tried."' 
An  appeal  from  the  probate  to  the  superior  court  in  Connecticut  is  properly  made 
returnable  to  the  next  return  day,  or  the  next  but  one." 

(§11)  E.  Forming  issues;  pleading ,  assigning ^  and  specifying  error.'''  1. 
In  general. — The  assignment  of  errors  is  appellant's  pleading,  tendering  an  issue  of 
law.  It  is  the  foundation  upon  which  he  rests  his  right  to  require  the  court  to  review 
the  errors  of  the  trial  court,  and  is  essential,  in  order  to  invoke  the  appellate  power 
of  the  court.""  Generally  errors  not  assigned  will  not  be  reviewed,"^  and  assign- 
ments not  appearing  to  have  been  filed  below  will  not  be  considered  f  but  a  juris- 
dictional, or  other  fundamental  error  of  law  appearing  on  the  face  of  the  record 
will  be  considered,  though  not  assigned."'  Assignments  are  necessary  in  actions 
at  law,"*  but  not  in  equity  cases."" 

Constitutionality  of  statutes  cannot  be  presented  by  independent  assignments,' 
but  only  by  assignments  of  error  in  not  sustaining  demurrers,  overruling  motions 
for  new  trials,  etc.""  An  assignment  that  damages  are  excessive  presents  no  ques- 
tion in  an  action  on  a  contract."' 

The  statute  in  Illiaois  that  no  assignment  of  error,  calling  into  question  the 


entitle  him  to  affirmative  relief,  he  must 
file  a  cross  petition  and  not  bring  an  in- 
dependent proceeding  in  error.  Scully  v. 
Smith,   66  Kan.  265,  71  P.  519. 

50.  Must  present  errors  to  trial  court  by 
motion  for  new  trial.  Wheeler  v.  Caldwell 
[Kan.]  75  P.  1031.  A  cross  petition  in  error 
must,  in  Kansas,  be  filed  within  one  year 
after  the  rendition  of  the  Judgment  com- 
plained of,  to  confer  Jurisdiction  to  con- 
sider it.  Durand  v.  Hlggins,  67  Kan.  110, 
72  P.  667. 

61.     See  1   Curr.   L..  139. 

52.  Fisher  v.  Muslck's  Bx'r,  24  Ky.  L.  R. 
1913,    72   S.   W.    787. 

53.  Succession  of  Carbajal,  111  La.  944, 
36    So.    41. 

54.  See  1   Curr.  L.  139. 

66.  Record  not  being  filed  30  days  before 
beginning  of  term,  case  goes  over  to  sub- 
sequent term.  Bank  of  Colloden  v.  Bank 
of   Forsyth,    119   Ga.    351,    46    S.    E.    424. 

66.  Slater  v.  Slater,  174  N.  T.  264,  66  N. 
E     934 

57.  Rule  6  (28  S.  E.  v).  Clegg  v.  South- 
ern R.  Co.,   132  N.   C.    292,   43  S.   E.   836. 

58.  Siich  an  appeal  is  "civil  process"  with- 
in Gen.  St.'  1902,  §  566.  Appeal  of  Campbell 
[Conn.]    56   A.    554. 

59.  See  1   Curr.  L.  140. 


60.  Rubey  v.  Hough,  161  Ind.  203,  67  N. 
B.    257. 

61.  Johns  V.  Ruff  [N.  D.]  95  N.  W,  440. 
Admission  of  evidence.  Hale  v.  Bickett  [Tex. 
Civ.  App.]  78  S.  W.  B31.  Where  a  finding 
that  appellant  never  was  the  owner  of  the 
land  in  dispute  Is  not  challenged,  the  deed 
under  which  he  claimed  cannot  be  exam- 
ined on  appeal.  Gilbert  v.  Kelly,  138  Cal. 
689,    72    P.    344. 

62.  Gidcumb  V.  Gidcumb  [Tex.  Civ.  App.] 
73   S.   W.   827. 

63.  Parker  v.  Dekle  [Fla.]  35  So.  4;  Hood- 
less  v.  Jernigan  [Fla.]  35  So.  656.  Cause 
of  action  being  breach  of  contract,  trial  as 
in  tort.  Galveston,  etc.,  R.  Co.  v.  Hennigan 
[Tex.   Civ.   App.]    76    S,    W.    452. 

64.  Anderson  v.  Brown  [Iowa]  98  N.  W. 
274.  In  Indiana,  by  statute,  assignments  re- 
late to  matters  of  law  only.  Will  contest 
cannot  present  question  of  fact  [Burns'  Rev. 
St.  1901,  U  667,  2775].  Wait  v.  Westfall,  161 
Ind.   648,    68   N.   E.   271. 

66.  Luke  v.  Koenen,  120  Iowa,  103,  94  N. 
W.    278. 

66.  Proceedings  for  opening  street.  Pitts- 
burgh, etc.,  R.  Co.  V.  Wolcott  [Ind.]  69  N. 
E.    451. 

67.  Conner  v.  Andrews  Land,  Home  & 
Imp.   Co.   [Ind.]    70  N.  E.   378. 


222 


APPEAL  AND  EEVIEW  §  HE  2. 


3  Cur.  Law. 


decision  of  the  appellate  court  on  controverted  questions  of  fact,  shall  be  allowed 
in  the  supreme  court  applies  only  to  actions  at  law  and  not  to  suits  in  equity.®' 

In  Indiana  the  assignment  must  contain  the  full  names  of  all  parties""  neces- 
sary to  the  appeal.''" 

(§  HE)  2.  Proper  parties  to  assign  errors!"- — Errors  cannot  be  urged 
which  affect  other  parties,  but  not  the  objector,'"'  or  which  are  favorable  to  him,'' 
or  his  co-defendant,'*  or  which  his  position  and  the  ease  require  him  to  uphold,'' 
as  where  he  invites  or  assents  to  the  action  of  the  court.''" 


68.  Starrett  v.  Brosseau,  208  111.  408,  70 
N.  B.   354. 

69.  Sup.  Ct.  Rule  G  (27  N.  E.  Iv).  Desig- 
nation of  parties  as  trustees  and  executors. 
Whisler  v.  Whisler  [Ind.]  67  N.  E.  984.  So 
giving  in  proceeding  where  not  required 
will  not  vitiate.  Kelser  v.  Mills  [Ind.]  69 
N.  E.   142. 

70.  Name  presumed  the  full  name.  Keiser 
V.  Mills  [Ind.]  69  N.  E.  142.  Executor  held 
necessary  party.  "Whisler  v.  Whisler  [Ind.] 
70   N.  E.   152. 

71.  See  1  Curr.  L.  140. 

78.  Demurrer  to  evidence  in  tort  action 
sustained  as  to  part  of  defendants,  remain- 
ing defendant  cannot  object  that  it  should 
not  have  been  sustained  as  to  others.  Me- 
dairy  v.  McAllister,  97  Md.  488,  55  A.  461. 
See  1  Curr.  L.  140,  n.  79.  Appellant  cannot 
complain  of  findings  against  others.  Am- 
brose v.  Drew,  139  Cal.  665,  73  P.  543.  An 
unsuccessful  bidder  at  a  sale  of  real  estate 
by  executors  cannot  raise  the  question  that 
the  sale  will  not  produce  funds  sufficient  to 
pay  creditors.  In  re  Robinson's  Estate,  143 
Cal.  152,  75  P.  777.  Errors  as  to  plaintiff's 
judgment  cannot  be  assigned  on  one  defend- 
ant's appeal,  by  another.  Smith  v.  Bunch, 
31  Tex.  Civ.  App.  541,   73  S.  W.  559. 

73.  Instruction  on  effect  of  receipt  more 
favorable  to  defendant  than  pleadings  au- 
thorize. Shmilovitz  v.  Bares,  75  Conn.  714, 
55  A.  560.  See  1  Curr.  L.  140,  n.  80.  In- 
junction restraining  any  "substantial"  change 
in  sea  wall  w^here  no  change  at  all  is  au- 
thorized. Fisk  V.  Ley  [Conn.]  56  A.  559. 
Plaintiff  cannot  complain  of  instructions 
taking  certain  defenses  from  the  jury.  Hoar 
V.  Hennessy  [Mont.]  74  P.  452.  Party  se- 
curing all  relief  asked  for.  Guarantee  Co. 
of  North  America  v.  Phoenix  Ins.  Co.  [C.  C. 
A.]  124  F.  170.  Plaintiff  in  replevin  cannot 
complain  that  verdict  for  defendant  did  not 
find  the  value  of  the  goods  and  assess  dam- 
ages for  detention.  Cabell  v.  McKinney, 
31  Ind.  App.  601,  68  N.  E.  601.  Imposition 
of  costs  on  opposing  party.  Second  Nat. 
Bank  v.  Smith,  118  Wis.  18,  94  N.  W,  664. 
Defendant  in  ejectment  is  not  prejudiced  by 
failure  of  the  judgment  to  dispose  of  plain- 
tiff's claim  of  damages.  Davis  v.  Shepherd, 
31  Colo.  141,  72  P.  57.  Error  in  instruction 
as  to  apportionment  of  forfeit  money  paid 
by  plaintiff  to  defendant,  where  defendant 
defaulted  and  plaintiff  did  not.  Is  not  avail- 
able to  defendant.  Eager  v.  Mathowson 
[Nov.]  74  P.  404.  Defendant  cannot  com- 
plain of  verdict  less  than  he  admitted  to 
be  due.  Seattle  Brewing  &  Malting  Co.  v. 
Donofrio  [Wash.]  74  P.  823.  Where  the  evi- 
dence is  susceptible  of  only  one  of  two  ver- 
dicts for  a  certain  amount  or  nothing,  de- 
fendant can  complain  of  a  verdict  for  a  less 
amount.  Myers  v.  '. 'yers,  86  App.  Div.  73, 
83  N.  T.  S.  236.     Defer'.ant  can  take  nothing 


by  an  appeal  from  a  judgment  sustaining 
one  of  several  grounds  of  demurrer  to  the 
whole  bill  and  overruling  the  others.  Kin- 
ney  V.   Reeves  &  Co.    [Ala.]    36  So.   22. 

74.  McCabe  &  Stein  v.  Farrell  [Tex.  Civ. 
App.]  77  S.  W.  1049.    See  1  Curr.  L.  140,  n.  81. 

75.  Revie"w  not  made  on  issues  differing 
from  those  raised  below.  See  post,  5  13c. 
"Restriction  to  rulings  below.'  Decree 
against  plaintiff  in  capacity  in  which  he 
prayed  decree.  Sowles  v.  Sartwell  [Vt.]  56 
A.  282.  Validity  of  special  assessments, 
change  of  position  as  to  repeal  and  repass- 
ing of  ordinance.  Berry  v.  People,  202  111. 
231,  66  N.  E.   1072.     See  1  Curr.  L.  140,  n.  82. 

76.  Storm  v.  Holmes  [Neb.]  96  N.  W.  73; 
Mitchell  V.  Wabash  R.  Co.,  97  Mo.  App.  411, 
76  S.  W.   647. 

AsHeut:  Refusal  to  direct  verdict  waived 
by  proceeding  with  testimony.  Mediary  v. 
McAllister,  97  Md.  488,  55  A.  461;  Pittsburgh, 
etc.,  R.  Co.  V.  Hewitt,  202  111.  28,  66  N.  E. 
829;  McLaIn  v.  St.  Louis  &  S.  R.  Co.,  100 
Mo.  App.  374,  73  S.  W.  909.  Introducing 
evidence  after  overruling  demurrer  to  evi- 
dence. Tamblyn  v.  Johnston  [C.  C.  A.]  126 
F.  267.  Introducing  evidence  after  being 
refused  a  nonsuit.  Jones  v.  Warren,  134  N. 
C.  390,  46  S.  E.  740.  Failure  of  defendant 
filing  cross  bill  to  object  to  dismissal  of 
original.  Roderick  v.  McMeekln,  204  111. 
625,  68  N.  B.  473.  A  motion  to  direct  a  ver- 
dict does  not  waive  the  right  to  except  to 
a  refusal  to  send  the  case  to  the  jury  after 
denial  of  the  motion  to  direct.  One  Pearl 
Chain  v.  U.  S.  [C.  C.  A.]  123  F.  371.  Both 
parties  requesting  direction  of  verdict,  both 
are  estopped  to  insist  that  case  should  have 
been  submitted  to  jury.  United  States  v. 
Bishop  [C.  C.  A.]  125  F.  181;  Bank  of  Park 
River  v.  Norton  [N.  D.]  97  N.  W.  860.  Party 
not  moving  may  object  to  direction  on  mo- 
tion of  adversary.  Veeder  v.  Seaton,  85 
App.  Dlv.  196,  83  N.  T.  S.  159.  Filing  amend- 
ed pleading  after  demurrer  sustained.  Burke 
V.  Wright,  75  Conn.  641,  55  A.  14;  First  Nat. 
Bank  v.  Farmers'  &  Merchants'  Bank  [Neb.] 
95  N.  W.  1062;  McKee  v.  Illinois  Cent.  R.  Co., 
121  Iowa.  550,  97  N.  W.  69.  An  order  sus- 
taining a  demurrer  to  a  substituted  petition 
will  not  be  disturbed  where  the  petition 
substituted  Is  substantially  the  same  as  a 
previous  one  ordered  stricken  out.  McKee 
V.  Illinois  Cent.  R.  Co.,  121  Iowa,  550,  97  N. 
W.  69.  After  filing  new  plea  under  leave 
to  amend,  sufncieney  of  superseded  plea 
cannot  be  reviewed,  it  being  recrarded  as 
withdrawn.  Mediary  v.  McAllister,  97  Md. 
488,  55  A.  461.  Error  In  overruling  demur- 
rer not  available  where  demurrant  pleaded 
over.  Emery  v.  Hanna  [Neb.]  94  N.  W.  973; 
First  Nat.  Bank  v.  Farmers'  &  Merchants' 
Bank  [Neb.]  95  N.  W.  1062.  Distributee  of 
estate  cannot  appeal  from  order  confirm- 
ing  account   after   praying   Its   confirmation. 
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(§  HE)  3.  Cross  eirors.'''' — On  appeal  in  equity,  the  appellee  is  not  con- 
cluded as  to  any  matter  directly  involved  in  the  questions  raised  by  the  appellant," 
but  as  to  matters  not  necessarily  involved,  he  cannot  urge  errors  unless  he  has 
cross  appealed,'"  or  cross  assigned  errors,  and  sometimes  only  when  he  has  ap- 
pealed or  brought  error  independently.'"  The  right  of  appellees  to  assign  cross 
errors  is  expressly  given  by  statute  in  Illinois,*'  but  co-parties  as  to  wliom  the 
case  is  not  appealed  cannot  assign.'^  Questions  cannot  be  first  raised  by  an  as- 
signment of  cross  errors.*'  A  defaulted  party  will  not  be  heard.*'*  An  appellee 
who  insists  that  the  findings  and  judgment  be  affirmed  cannot  deny  the  truth  of  a 
finding.*''  A  cross  assignment  by  a  party  not  appealing  as  to  another  party  also 
not  appealing  will  not  be  considered,"  and  where  the  judgment  on  two  consoli- 
dated actions  is  severable,  and  a  party  appeals  from  that  portion  against  him,  the 
other  portion  cannot  be  reviewed  on  a  cross  assignment  of  appellee  who  has  not 
appealed.*' 

(§  HE)     4.  Specifications    and    avermenis?^ — Questions    defectively    raised 


In  re  Sherwood's  Estate,  206  Pa.  465,  56  A. 
20.  Judgment  for  amount  contended  for  by 
appeUant.  Frappiea  v.  Johnson,  75  Vt.  397, 
56  A.  100.  Party  cannot  predicate  error  on 
a  ruling  which  he  was  instrumental  in  pro- 
curing. Norbury  v.  Harper  [Neb.]  97  N.  W. 
438.  Reference  unobjected  to.  Blanton  v. 
Howard,  25  Ky.  L.  R.  929,  76  S.  W.  511.  By 
requesting  instructions  on  a  certain  phase 
of  the  case  appellant  precludes  himself  from 
objecting  afterwards  that  question  was  one 
of  law.  Gayle  v.  Missouri  Car  &  Foundry 
Co.,   177   Mo.    427,   76  S.  W.    987. 

Ki'Toncons  evidence  brought  out  by  appel- 
lant on  cross-examination.  Goldstein  v.  Mor- 
gan [Iowa]  96  N.  W.  897.  Unobjected  to  on 
direct  and  cross-examination,  cannot  be  as- 
signed as  error  on  re-direct.  Highland  Boy 
Gold  Min.  Co.  v.  Pouch  [C.  C.  A.]   124  P.  148. 

Erroneous  excHislon  of  evidence  waived 
by  refusal  to  re-offer  after  withdrawal  of 
objection.  Crawford  v.  Burke,  201  111.  581, 
66   N.   E.   833. 

lustmctlons  requested  or  substantially  like 
those  requested  by  appellant.  Cahill  v.  Baird, 
138  Cal.  C91,  72  P.  342;  Union  League  Club 
V.  Blymer  Ice  Mach.  Co..  204  111.  117,  68 
N,  B.  409;  Consolidated  Stone  Co.  v.  Mor- 
gan, 160  Ind.  241,  66  N.  E.  696;  Stoner  v. 
Mau  [VS^yo.]  73  P.  548;  Blom-Collier  Co.  v. 
Martin  [Mo.  App.]  73  S.  W.  729;  Union  Pac. 
R.  Co.  V.  Lotway  [Neb.]  96  N.  W.  527;  Rum- 
sey  &  Co.  V.  City  of  Bessemer,  138  Ala. 
329,  35  So.  353;  Harris  v.  Southern  R.  Co., 
25  Ky.  L,.  R.  559,  76  S.  W.  151;  Sepetowski 
V.  St.  Louis  Transit  Co.,  102  Mo.  App.  110, 
76  S.  TV.  693;  Harden  v.  Hodges  [Tex.  Civ. 
App.]  76  S.  'W.  217';  Over  v.  Missouri,  K.  &  T. 
R.  Co.  [Tex.  Civ.  App.]  73  S.  'W.  535;  Bit- 
ter V.  Butchers'  &  Saloon  Men's  Ice  Mfg. 
Ass'n  [Tex.  Civ.  App.]  77  S.  W.  423.  Error 
invited  by  refused  special  instructions  of 
party  complaining.  BUyson  v.  International 
&  G.  N.  R.  Co.  [Tex.  Civ.  App.]  75  S.  W. 
868;  Masterson  v.  Ribble  [Tex.  Civ.  App.] 
78  S.  W.  358.  Error  in  submitting  a  ques- 
tion not  within  the  issues  is  not  waived  by 
failure  to  ask  an  Instruction  thereon.  Kirch- 
er  V.  Larchwood,  120  Iowa,  578,  95  N.  Vf. 
184.  Copied  from  Instruction  requested  by 
appellant.  Kinney  v.  McPaul  [Iowa]  98  N. 
W.  276.  "Invited  error"  does  not  result  from 
requesting    an    erroneous    instruction    after 


the  charge,  which  Is  also  erroneous  in  the 
same  respect,  has  been  given,  Missouri,  K. 
&  T.  R.  Co.  v.  Byer,  96  Tex,  72,  70  S.  W. 
529.  Instructions  expressly  recognized  as 
correct  when  given.  Wiley  v.  Lindley  [Tex. 
Civ.  App.]  76  S.  W.  208.  Requested  instruc- 
tion the  converse,  of  that  complained  of. 
Morton  v.  Case  Threshing  Mach.  Co.,  99  Mo. 
App.  630,  74  S.  "W.  434;  Mitchell  v.  Wabash 
R.  Co.,  97  Mo.  App.  411,  76  S.  W.  647.  Prop- 
ositions of  law  submitted  by  appellant  held 
to  be  law  of  case.  Landis  v.  Wolf,  206  111. 
392,   09   N.  E.  103.     See  1  Curr.  L,   140,  n.   83. 

7r.     See   1   Curr.    L.    142. 

7S.  Clark  v.  Lancaster  County  [Neb.]  9G 
N.  W.   593.     See  1  Curr.  L.  142,   n.   96. 

79.  Clark  v.  Lancaster  County  [Neb.]  96 
Mo.  503.  An  appellee  can  urge  errors  only 
when  he  has  cross  appealed.  Gray  v.  Chase. 
184  Mass.  444,  68  N.  B.  676.  See  1  Curr.  L. 
142,    n.    97. 

80.  Hauptmann  v.  Hauptmann,  91  App. 
Dlv.  197,  86  N.  T.  S.  427.  In  Federal  courts. 
Guarantee  Co.  of  North  America  v.  Phenix 
Ins.  Co.  [C.  C.  A.]  124  P.  170.  Merely  alleg- 
ing by  respondent  in  answer  to  appellant's 
petition  of  appeal  Is  not  effective.  Merritt 
V.  Jordan  [N.  J.  Err.  &  App.]  56  A.  29 C. 
See   1   Curr.  L.   142,   n.   98. 

81.  Hurd's  Rev.  St.  1899,  p.  1295,  S  78. 
Oliver  v.  Wilhite,   201   HI.    552.   68  N.   E.    837. 

82.  Oliver  v.  Wilhite,  201  111.  552,  66  N. 
B.    837. 

83.  Bank  of  Commerce  v.  Miller,  202  111. 
410.    65    N.    E.    1039. 

84.  Decree  pro  confesso  is  unassailDblo 
being  supported  by  the  pleadings.  Dunfce 
V.  Mutual  Bldg.  &  L.  Ass'n,  206  111.  133,  68 
N.  B.   1052. 

-  85.  Jones  v.  Horn  [Mo.  App.]  78  S.  W. 
638. 

86.  Blackwell  V.  Farmers'  &  Merchants' 
Nat.  Bank  [Tex.  Civ.  App.]  76  S.  W.  454; 
Id.  [Tex.]  79  S.  W.  518.  Where  reversnl 
would  affect  the  Interests  of  co-appellees, 
the  judgment  will  not  be  reviewed  on  ob- 
jection oC  an  appellee  who  has  not  cross 
appealed.  Jamison  v.  New  York  &  T.  Land 
Co.    [Tex.    Civ.   App.]   77   S.  W.   969. 

S7.  Foster  v.  Ross  [Tex.  Civ.  App.]  77  S. 
W.   990. 

88.     See   1   Curr.   L.    143. 
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may  be  considered/"  but  generally  speaking,  errors  must  be  specifically  assigned,'" 
and  errors  not  so  specified  will  not  be  considered."^  Assignments  must  specifically 
indicate  the  error  complained  of,"'  especially  in  cases  referred  to  auditors,  where  the 
records  are  generally  long  and  complicated;"*  but  the  particular  in  which  the  de- 
cision is  against  law  need  not  be  specified."* 

The  ground  of  the  objection  must  be  stated,"'  but  the  rule  that  the  errors  relied 
on  must  be  set  out  separately  and  particularly  does  not  require  that  the  reasons  why 
appellant  claims  the  decision  is  erroneous  be  set  out.""  General  statements  are  in- 
sufficient."'    Several  assignments,  held  too  general,  are  referred  to  in  the  note." 

Error  must  be  positively  averred,""  and  mere  declaratory  statements  are  insuf- 
ficient.^ 

A  general  objection  will  not  raise  special  matters.* 

An  assignment  will  be  confined  to  the  error  to  which  it  refers,  and  cannot  be  ex- 
tended by  the  brief  to  include  another  exception  not  referred  to  therein.' 


89.  Cammack  v.  Rogers,  96  Tex.  457,  73 
S.  W.   795.     See  1   Curr.  L.   143,  n.   8. 

90.  Oakland  Borough  v.  Boyden,  22  Pa. 
Super.  Ct.  278;  Croasdale  v.  Von  Boyneburgk, 
206  Pa.  15,  55  A.  770;  In  re  Ramsohasel's  Es- 
tate, 21  Pa.  Super.  Ct.  497;  Smith  v.  Hop- 
kins [C.  C.  A.]  120  P.  921;  Nelson  v.  Brisbln 
[Neb.]  98  N.  W.  1057;  Terry  v.  Cooper,  119 
Ga.  142,  45  S.  E.  975;  Bartlett  v.  Slater,  183 
Mass.  152,  66  N.  E.  631.  Allowance  of  ex- 
cessive fees  to  attorneys.  Deane  v.  Indiana 
Macadam  &  Construction  Co.,  161  Ind.  371, 
68  N.  E.  686.  Entry  of  joint  Judgment  in- 
stead of  according  to  Code  Civ.  Proc.  S  511. 
Campbell  v.  Lane  [Neb.]  95  N.  W.  1043. 
Specifications  of  error  consisting  in  Insuffl- 
ciency  of  evidence  and  findings  on  probate  of 
will,  held  sufficient.  In  re  Motz's  Estate, 
136  Cal.  558,  69  P.  294.  See  1  Curr.  L.  143, 
n.  4  et  sea. 

91.  Appeal  of  Board  of  Health  of  Village 
of  Buffalo  Lake  [Minn.]  95  N.  "W.  221.  Code, 
§  4136.  McMillan  V.  American  Exp.  Co. 
[Iowa]  98  N.  W.  629;  Willett  v.  Johnson 
[Okl.]  76  P.  174;  Norman  v.  Southern  R.  Co., 
65  S.  C.  517,  44  S.  E.  83;  Scott  v.  Seaboard 
Air  Line  R.  Co.,  118  S.  C.  463,  45  S.  E.  129. 
Error  not  included  in  a  specification  of  er- 
ror separately  set  out  as  such  will  not  be 
examined.  Ancient  Order  of  the  Pyramids 
V.   Drake,   66    Kan.    538,    72   P.    239. 

92.  MoLeod  v.  State  [Tex.  Civ.  App.]  76 
S.  W.  216.  Code,  §  4136.  Paville  v.  State 
Trust  Co.  [Iowa]  96  N.  W.  1109;  Osborne  & 
Co.  V.  Ringland  &  Co.,  122  Iowa,  329,  98  N. 
W.  116.  A  single  assignment,  in  sustaining 
a  motion  for  new  trial  or  in  arrest  of  Judg- 
ment, as  to  each  and  every  ground  there- 
of, is  not  sufficiently  specific  [Code,  §  4136]. 
Reeves  &  Co.  v.  Lamm  Bros.,  120  Iowa,  283, 
94    N.    W.    839. 

93.  Hudson  v.  Hudson,  119  Ga.  637,  46 
S.    E.    S74. 

94.  Stuart  v.  Lord,  138  Cal.   672,  72  P.  142. 

95.  Quaker  City  Nat.  Bank  v.  Hepworth, 
21  Pa.  Super.  Ct.  566;  Chimine  v.  Baker  [Tex. 
Civ.  App.]   75  S.  "W.  330. 

96.  Court  Rule  10,  subd.  3.  Nord  v.  Bos- 
ton &  M.  Consol.  Copper  &  Silver  Min.  Co. 
[Mont.]    75  P.   681. 

97.  Wymard  v.  Deeds,  21  Pa.  Super.  Ct. 
332;  Smith  v.  Hopkins  [C.  C.  A.]  120  P.  921; 
O'Neil  V.  Newman  [Mich.]  93  N.  W.  1064; 
Hill    v.    Southern    R.    [S.    C]     46    S.    B.    486. 


On  appeal  from  decision  of  board  of  general 
appraisers.  U.  S.  v.  Brown,  Durrell  &  Co. 
[C.  C.  A.]  127  P.  793.  Such  as  that  "there 
were  irregularities  in  the  proceedings  of  the 
court  by  which  defendants  were  prevented 
from  having  a  fair  trial."  Rawlings  v.  An- 
heuser-Busch Brewing  Ass'n  [Neb.]  95  N.  W. 
792.  "Errors  of  law  occurring  at  the  trial 
and  duly  excepted  to."  Parsons  Band  Cut- 
ter &  Self-Peeder  Co.  v.  Gadeke  [Neb.]  95 
N.  W.  850. 

08.  An  assignment  that  the  court  erred  In 
refusing  to  sustain  all  of  appellant's  special 
demurrers.  Baum  v.  Corsicana  Nat.  Bank 
[Tex.  Civ.  App.]  75  S.  W.  863.  A  specifica- 
tion that  the  appellate  court  erred  in  over- 
ruling the  first  assignment,  which  was  that 
the  trial  court  erred  in  overruling  a  gen- 
eral demurrer.  J.  E.  Dunn  &  Co.  v.  Smith, 
96  Tex.  478,  73  S.  W.  945.  An  assignment 
that  the  court  erred  in  sustaining  the  gen- 
eral demurrer  and  special  exceptions  of  de- 
fendant, there  being  eight  of  the  latter. 
City  of  San  Antonio  v.  Talerico  [Tex.  Civ. 
App.]  78  S.  W.  28.  An  assignment  that  the 
charge  was  reversible  error.  Central  Tex. 
&  N.  W.  R.  Co.  V.  Gibson  [Tex.  Civ.  App.] 
79  S.  W.  351.  An  assignment  complaining 
of  the  refusal  of  five  separate  requests  on 
different  subjects.  Teoker  v.  San  Antonio 
Traction  Co.  [Tex.  Civ.  App.]  76  S.  W.  780. 
An  exception  that  the  court  erred  in  render- 
ing said  Judgment.  City  of  Wilmington  v. 
McDonald,  133  N.  C.  548,  45  S.  B.  864.  An 
assignment  that  the  court  erred  in  overrul- 
ing the  motion  for  new  trial.  City  of  Pales- 
tine V.  Addington  [Tex.  Civ.  App.]  75  S.  W. 
322;  St.  Louis,  etc.,  R.  Co.  v.  Dobie  [Tex. 
Civ.  App.]  75  S.  W.   340. 

99.  Suggestion  that  the  court  "sailed  its 
Judicial  craft  into  dangerous  shoals"  in  giv- 
ing certain  instruction,  held  insufficient. 
Milbourne  v.  State,  161  Ind.  364,  68  N.  E. 
684.     See  1  Curr.  L.  143,  n.  13. 

1.  No  statement  that  the  court  ruled  er- 
roneously, or  reference  to  any  ruling  com- 
plained of.  Goldstein  v.  Morgan  [Iowa]  96 
N.  W.    897. 

2.  General  assignment  of  insufficiency  of 
complaint  held  insufficient  to  raise  objec- 
tion to  ordinance  pleaded  therein.  Baltimore 
&  O.  R.  Co.  V.  Ryan,  31  Ind.  App.  597,  68 
N.  E.   923.     See  1  Curr.  L.  144,  n.   24. 

3.  Word  V.  Kennon  [Tex.  Civ.  App.]  76 
S.  W.   334. 
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The  objectionable  part  of  the  record  must  be  indicated,*  and  it  is  an  absolute 
necessity,  in  the  Federal  courts,  that  the  rule  be  observed  requiring  errors  to  be  as- 
signed specifically,  and  to  be  pointed  out  in  the  brief  by  page  in  the  record  where 
they  may  be  found."  The  court  will  not  search  the  record  for  grounds  of  objections 
purely  technical,  not  specifically  referred  to  by  the  assignments." 

Distinct  errors  may  not  be  combined  in  one  assignment,^  one  assignment  lodged 
against  several  matters  being  insuJfficient  if  any  of  them  are  correct,*  or  if  the  ruling 
complained  of  did  not  extend  to  all  of  the  matters  alleged."  The  same  question 
should  not  be  raised  by  different  assignments.^"  Assignments  submitted  together, 
the  questions  raised  by  them  being  separate  and  independent,  and  presented  in  one 
proposition  will  not  be  considered.^^ 

In  Texas  the  assignment  must  contain  or  be  followed  by  a  legal  proposition,'" 
and  accompanied  by  a  statement  from  the  record.^' 


4.  Fitzgerald  v.  Edison  Elec.  Illuminating 
Co.,  207  Pa.  118,  56  A.  350.  Mere  naming  of 
■witness,  there  being  several  objections  to 
his  testimony  is  not  sufflcient.  In  re  Har- 
vey's Will  [Iowa]  94  N.  W.  559.  See  1  Curr. 
L.  143.  n.  17. 

6.  C.  C.  A.  Rules  11  and  24,  90  F.  cxlvi, 
31  C.  C.  A.  cxlvl.  Walton  v.  Wild  Goose  Min. 
&  Trading  Co.  [C.  C.  A.]  123  F.  209;  Brlggs 
V.  Neal  [C.  C.  A.]  120  F.  224;  Smith  V.  Hop- 
kins [C.  C.  A.]  120  F.  921;  George  Adams 
&  F.  Co.  V.  South  Omaha  Nat.  Bank  [C.  C. 
A.]    123  F.   641.     See   1   Curr.   L.   143,   n.    10. 

6.  Esterly  v.  Rua  [C.  C.  A.]  122  F.  609; 
Piper  V.   Cashell    [C.    C.   A.]    122   F.    614. 

7.  Briggs  V.  Neal  [C.  C.  A.]  120  F.  224; 
Smith  V.  Hopkins  [C.  C.  A.]  120  F.  921; 
Rawlings  v.  Anheuser-Busch  Brew.  Ass'n 
[Neb.]  95  N.  W.  792;  Halley  v.  Tlohenor, 
120  Iowa,  164,  94  N.  W.  472;  FaviUe  v.  State 
Trust  Co.  [Iowa]  96  N.  W.  1109;  Baum  v. 
Corslean  Nat.  Bank  [Tex.  Civ.  App.]  75  S. 
W.  863;  Mallory  Commission  Co.  v.  Elwood, 
120  Iowa,  632,  95  N.  W.  176;  Cooper  Wagon 
&  Buggy  Co.  v.  Barnt  [Iowa]  98  N.  W.  356; 
Davison  v.  Ratcllffe  [Iowa]  98  N.  W.  472; 
Wren  v.  Howland  [Tex.  Civ.  App.]  76  S.  W. 
894;  Lewis  v.  Hoeldtke  [Tex.  Civ.  App.]  76 
S.  W.  309;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Fales  [Tex.  Civ.  App.]  77  S.  W.  234;  Hous- 
ton &  T.  C.  R.  Co.  V.  De  Berry  [Tex.  Civ. 
App.]  78  S.  W.  736;  Loeweke  v.  Lumberman's 
Bldg.  &  L.  Ass'n,  21  Pa,  Super.  St.  389.  As- 
signment including  rulings  on  a  large  num- 
ber of  different  requests  for  findings  of  law 
and  fact.  Kase  v.  Burnham,  206  Pa.  208,  65 
A.  1028.  That  the  court  erred  in  overruling 
defendant's  objections  to  evidence  in  each 
and  every  instance.  Suddlth  v.  Boone,  121 
Iowa,  258,  96  N.  W.  853.  Such  an  assign- 
ment is  not  aided  by  propositions  and  state- 
ments in  the  brief  explaining  each  of  the 
rulings  complained  of.  Cammack  v.  Rogers, 
96  Tex.  457,  73  S.  W.  795.  An  assignment  com- 
bining separate  and  distinct  errors  will  not 
be  considered.  Cochran  v.  Siegfried  [Tex. 
Civ.  App.]  75  S.  W.  542;  Texas  &  P.  R.  Co. 
V.  Huber  [Tex.  Civ.  App.]  76  S.  W.  647.  See 
1  Curr.  L.  144,  n.  25. 

8.  Startzer  v.  Clarke  [Neb.]  95  N.  W.  509. 
Assignment  challenging  two  paragraphs  of 
a  pleading  Is  bad  if  either  is  good  on  de- 
murrer. Stoy  V.  Bledsoe,  31  Ind.  App.  643, 
68  N. .  E.  907.  Demurrers  to  several  pleas. 
Western  R.  of  Ala.  v.  Arnett,  137  Ala.  414, 
34    So.    997.     One    matter    not    excepted    to. 

3  Curr.  Law — ^16 


Hill  V.  Indianapolis  &  V.  R.  Co.,  31  Ind.  App, 
98,  67  N.  B.  276.  Several  instructions.  Toung 
V.  Montgomery,  161  Ind.  68,  67  N.  B.  684; 
Led  with  v.  Campbell  [Neb.]  95  N.  W.  838; 
Ashford  v.  Ashford,  136  Ala.  631,  34  So.  10. 
An  assignment  of  error  for  refusal  to  give 
several  Instructions  consisting  of  separate 
paragraphs  will  be  considered  only  so  far 
as  to  ascertain  that  one  of  the  instructions 
is  erroneous.  Canon  v.  Farmers  Bank 
[Neb.]  91  N.  W.  585.  The  court  erred  In  ex- 
cluding from  the  testimony  proof  as  to  the 
truth  of  the  article,  and  the  charge  made 
therein  was  refused  consideration,  where  a 
portion  of  that  testimony  was  rightly  ex- 
cluded. Williams  V.  Fuller  [Neb.]  97  N.  W. 
246.     See  1  Curr.  L.  145,  n.  31. 

9.  Overruling  demurrers  to  only  part  of 
paragraphs  assigned.  Smith  v.  Borden,  160 
Ind.  223,  66  N.  E.  681. 

10.  Seifred  v.  Pennsylvania  R.  Co.,  206  Pa 
399,  55  A.  1061. 

11.  Western  Union  Tel.  Co.  v.  Crawford 
[Tex.  Civ.  App.]    75   S.  W.   843. 

12.  Yecker  v.  San  Antonio  Traction  Co. 
[Tex.  Civ.  App.]  76  S.  W.  780;  Houston 
Transfer  Co.  v.  Renard  [Tex.  Civ.  App.]  79 
S.  W.  838;  Missouri,  K.  &  T.  R.  Co.  v.  Mc- 
Farland  [Tex.  Civ.  App.]  75  S.  W.  811;  In- 
ternational &  G.  N.  R.  Co.  V.  Anchonda  [Tex. 
Civ.  App.]  75  S.  W.  557;  Texas  &  N.  O.  R. 
Co.  v.  Lee  [Tex.  Civ.  App.]  74  S.  W.  345; 
Duckworth  v.  Ft.  Worth  &  R.  G.  R.  Co.  [Tex. 
Civ.  App.]  76  S.  W.  913;  Galveston,  etc.,  R. 
Co.  V.  Butchek  [Tex.  Civ.  App.]  78  S.  W. 
740;  Gulf,  etc.,  R.  Co.  v.  Dunn  [Tex.  Civ. 
App.]  78  S.  W.  1080.  A  proposition  not  based 
upon,  nor  Justified  by  the  assignment,  will 
not  be  considered.  Galveston,  etc.,  R.  Co. 
V.  Hubbard  [Tex.  Civ.  App.]  76  S.  W.  764. 
See  1  Curr.  L.  144.  n.   20. 

13.  Rule  31.  Chimlne  v.  Baker  [Tex.  Civ. 
App.]  75  S.  W.  330;  Texas  &  N.  O.  R.  Co. 
V.  Lee.  [Tex.  Civ.  App.]  74  S.  W.  345;  Bull 
V.  San  Antonio  &  A.  P.  R.  Co.  [Tex.  Civ. 
App.]  78  S.  W.  525;  McLeod  v.  State  [Tex. 
Civ.  App.]  76  S.  W.  216,  Texas  &  P.  R.  Co. 
V.  Huber  [Tex.  Civ.  App.]  75  S.  W.  547;  Duck- 
worth V.  Ft.  Worth  &  R.  G.  R.  Co.  [Tex. 
Civ.  App.]  75  S.  W.  913;  Raywood  Rice 
Canal  &  Milling  Co.  v.  Langford  Bros.  [Tex. 
Civ.  App.]  74  S.  W.  926;  International  &  G. 
N.  R.  Co.  V.  Thompson  [Tex.  Civ.  App.]  77 
S.  W.  439;  Houston  Transfer  Co.  v.  Renard 
[Tex.  Civ.  App.]  79  S.  W.  838.  See  1  Curr. 
L.   144,  n.  21. 
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An  assignment  not  signed  by  party  or  counsel  is  null  and  confers  no  jurisdic- 
tion." 

Joining  in  assignments}^ — ^Appellants  should  not  join  in  assignment  if  the  rul- 
ing may  be  good  as  to  one  of  them/'  as  where  one  only  excepted  below,^'  or  one  in- 
vited the  action  complained  of  ;^'  nor  should  they  join  where  the  exception  of  each 
was  several.^'  A  joint  assignment  by  three  defendants  to  adverse  rulings  against 
one  of  them  presents  no  question  for  review.'"'  A  joint  exception  taken  by  all  appel- 
lants is  not  available  in  a  separate  assignment  by  one  of  them.^^  Where  the  de- 
murrers and  exceptions  were  both  joint  and  several,  an  assignment  by  one  defendant 
will  raise  the  sufficiency  of  the  complaint.^"  An  assignment  by  one  of  two  parties  is 
not  available  to  both  jointly."''  It  is  immaterial  whether  appellants  are  jointly  in- 
terested in  an  assignment  going  to  the  absence  of  necessary  parties,  since  the  court 
will  notice  such  a  defect  suo  motu.^* 

Amendments  and  additional  assignments}^ — The  court  in  its  discretion  may 
refuse  to  review  errors  not  assigned,  or  may  permit  assignments  to  be  incorporated 
by  amendment.^'  A  motion  to  amend  an  exception  in  the  appellate  court  will  be 
denied  where  the  only  purpose  is  to  amplify  it  and  make  it  clearer."' 

Defects  or  errors  in  pleadings^^  will  not  be  reviewed  unless  specially  assigned, 
even  in  equitable  actions,""  and  where  error  is  not  assigned,  on  the  failure  of  the 
court  to  carry  hack  a  demurrer  and  sustain  it  to  a  pleading  of  the  demurrant,  it  vdll 
not  be  considered  on  appeal.'"  A  single  assignment  to  the  overruling  of  a  demur- 
rer to  a  pleading  in  several  paragraphs  presents  only  the  sufficiency  of  the  whole 
pleading  ;'^  but  where  a  general  exception  is  reserved  to  the  overruling  of  a  demur- 
rer to  a  complaint  in  several  counts,  the  assignment  can  be  only  to  the  pleading  gen- 
erally and  not  to  the  several  counts.*"  Error  in  overruling  a  demurrer  in  the  com- 
plaint is  not  raised  by  an  assignment  of  error  in  overruling  a  motion  for  new  trial 
in  which  one  of  the  grounds  is  the  sufficiency  of  the  complaint.**  An  assignment 
of  error  in  overruling  a  demurrer  is  not  supported  where  no  demurrer  on  that  ground 
was  filed.'*  An  assignment  specifically  challenging  the  correctness  of  a  ruling  as  to 
a  part  only  of  the  grounds  of  a  demurrer  is  insufficient  to  present  a  question  for  re- 
view.^' Where  defendant  demurs  to  a  complaint  in  two  counts  on  the  ground  of 
improper  joinder,  and  to  each  count  on  the  ground  of  failure  to  state  a  cause  of  ac- 
tion, and  his  demurrer  to  the  whole  complaint  and  to  one  of  the  counts  is  overruled. 


14.  Rubey  v.  Hough,  161  Ind.  203,  67  N.  B. 
257. 

15.  See   1    Curr  L.    145,  n.    34. 

16.  Anderson  v.  Hall  [Neb.]  94  N.  W. 
9B1. 

17.  Burns  v.  Trustees  of  Huntington 
Cemetery  Church.  31  Ind.  App.  640,  68  N. 
B.    916. 

18.  Storm  v.  Holmes   [Neb.]    96  N.  W.   73. 

19.  Motions  for  new  trial  by  principal 
and  sureties  are  several.  Gough  v.  State 
[Ind.    App.]    68    N.    E.    1043. 

ao.  Johnson  v.  Blair  [Ind.  App.]  .70  N. 
B.     85. 

21.  Gough  V.  State  [Ind.  App.]  68  N.  E. 
1043. 

28.  Indianapolis  &  G.  H.  T.  Co.  v.  Fore- 
man  [Ind.]   69  N.  B.   669. 

23.  McLaughlin  v.  Union  Nat.  Sav.  &  L. 
Ass'n    [Ind.   App.]    67  N.   E.    B48. 

24.  Mote  V.  Morton   [Fla.]    SS  So.   656. 

25.  See  1   Curr.  L.    146. 

26.  Johns   V.    Ruff    [N.    D.]    95   N.    W.    440. 

27.  Wlllson  V.  Imperial  Fertilizer  Co.  [S. 
C]   46  S.  K.   279. 


28.  See  1   Curr.  L.  145. 

29.  Scribner  v.  Taggart  [Iowa]  98  N. 
W.  798.  Wliere  no  error  is  assigned  touch- 
ing any  error  in  settling  the  pleadings,  their 
sufficiency  cannot  be  considered  on  objection 
to  the  evidence.  Cleveland,  etc.,  R.  Co.  v. 
Hamilton,    105  111.  App.   76. 

30.  liux  &  T.  Stone  Co.  v.  Donaldson 
[Ind.]  68  N.  E.  1014.  Assignment  that  court 
erred  In  sustaining  demurrer  is  not  suffi- 
cient. Coulter  v.  Bradley  [Ind.  App.]  69 
N.    E.    710. 

31.  Demurrer  to  answer  carried  back  to 
complaint.  Stutsman  v.  Stutsman.  30  Ind. 
App.  645,  66  N.  B.  773.  See  1  Curr.  L.  145. 
n.   40. 

sa.  Southern  Ind.  R.-  Co.  v.  Harrell,  161 
Ind.   689,   68  N.  B.   262. 

33.  Helberg  v.  Hammond  Bldg.  L.  &  Sav. 
Ass'n,   31   Ind.  App.   58,   67  N.   B.   111. 

34.  Brady  v.  Pinal  County  [Ariz.]  71  P. 
910. 

35.  Though  some  of  the  grounds  are 
"ridiculous  and  Impossible."  Chase  v. 
Stearns  [Iowa]    96  N.  W.  1123. 
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and  to  the  other  count  sustained,  and  lie  appeals,  and  only  assigns  as  error  the  over- 
ruling of  the  demurrer  to  the  whole  complaint,  his  assignment  cannot  be  sus- 
tained.^" 

Rulings  on  evidence." — Error  in  the  admission  or  exclusion  of  evidence  must  be 
specific  and  call  the  court's  attention  to  the  particular  evidence  improperly  ruled 
upon.^*  What  the  evidence  was  which  the  court  excluded  should  appear,  at  least  in 
substance.''  The  particular  evidence  which  is  objectionable  should  be  specified.*" 
The  names  of  the  witnesses  and  the  pages  of  the  paper  book  where  the  testimony  can 
be  found  must  be  stated,*^  but  specific  reference  to  the  witness'  name  and  the  pages 
of  the  abstract  do  not  indicate  the  error  complained  of,  if  various  questions  and 
numerous  objections  appear  on  those  pages.*^  Where  an  assignment  is  based  on  the 
refusal  of  the  court  to  permit  a  witness  to  testify  to  certain  facts,  but  no  question 
was  asked  calling  for  any  such  testimony,  there  is  nothing  before  the  court.'"  Where 
no  errors  are  assigned  to  the  rulings  upon  the  admission  of  evidence,  the  competency 
of  the  witness  being  conceded,  objections  to  the  admission  of  evidence  will  not  be 
considered." 

Instructions"  complained  of  must  be  quoted  in  the  assignment,'"  and  the  par- 
ticular error  specified,*^  and  a  general  exception  will  be  overruled  if  any  distinct 
proposition  embraced  in  the  charge  is  correct.*'  The  particulars  in  which  a  modi- 
fication of  a  request  was  erroneous  must  be  specified.*'  Exceptions  must  be  stated 
separately.""  Exceptions  to  a  prayer  as  not  supported  by  the  evidence  must  specify 
in  what  particular  the  evidence  is  defective,"*  and  exception  to  refusal  of  requests 
mu.st  point  out  the  evidence  requiring  them.'"  A  proposition  under  an  assignment 
that  a  request  if  incorrect  was  sufficient  to  call  the  court's  attention  to  the  principle 
and  require  a  charge  thereon  will  not  be  considered  in  the  absence  of  an  assignment 
that  the  court  should,  in  view  of  the  request,  have  given  a  proper  charge  upon  that 


36.  Howe  V.  Coates,  90  Minn.  608,  97  N. 
W.    129. 

37.  See  1  Curr.  I*  145. 

38.  Rudolph  V.  Smith  [Colo.  App.]  72  P. 
817.  Reference  to  the  page  of  the  tran- 
script is  necessary.  Reins  v.  King,  2  Mont. 
511,  71  P.  763.  Assignments  of  error  as  to 
the  admission  of  testimony,  based  upon  ex- 
ceptions general  In  tlieir  cliaracter,  are  not 
revieTvable  on  error  in  the  supreme  court. 
Choctaw,  O.  &  G.  R.  Co.  v.  McDade,  191 
U.  S.  64,  24  S.  Ct.  24.     Citing  Burton  v.  Driggs, 

20  Wall.  [U.  S.]  125,  22  Daw.  Ed.  299;  Noonan 
V.  Caledonia  Min.  Co.,  121  U.  S.  400,  7  S.  Ct. 
911,  30  Daw.  Ed.  1063;  Dist.  of  Columbia 
V.  Woodbury,  136  U.  S.  462,  10  S.  Ct.  990,  34 
Daw.   Ed.   476. 

39.  Quaker   City  Nat.   Bank  v.   Hepworth, 

21  Pa.  Super.  Ct.  566;  Bailey  v.  Pittsburg, 
207  Pa.  553,  56  A.  1085;  Doeweko  v.  Dumber- 
man's  Bldg.  &  D.  Ass'n,  21  Pa.  Super.  Ct. 
389;  BInlon  v.  Georgia  Southern  &  P.  R.  Co., 
118  Ga.  282,  45  S.  E.  276.  Assignment  that 
the  court  refused  to  permit  answer  to  the 
"following  question,"  followed  by  the  ques- 
tion asked,  is  sufficient.  Gough  v.  State  [Ind. 
App.]  68  N.  E.  1043.     See  1  Curr.  D.  146,  n.  45. 

40.  Questions  and  answers,  ruling  of 
court,  and  the  testimony  admitted,  should  be 
quoted,  and  page  of  paper  book  specified. 
Loeweke  v.  Dumberman's  Bldg.  &  D.  Ass'n, 
21  Pa.  Super.  Ct.  3S9;  Quaker  City  Nat.  Bank 
V.  Hepworth,  21  Pa.  Super.  Ct.  566.  See  1 
Curr.  D.   146,   n.   47. 


41.  Gerwig  V.  Johnston  Co.,  207  Pa.  585, 
57  A.   42.     See  1  Curr.  D.  146,  n.   48. 

42.  In  re  Harvey's  Will  [Iowa]  94  N.  W. 
559.     See  1   Curr.   D.   146,    n.    48. 

43.  Rawllngs   v.    Clark    [Colo.]    74   P.    346. 

44.  Catlin  Consol.  Canal  Co.  v.  Euster 
[Colo.  App.]    73   P.   846. 

45.  See  1  Curr.  D.  146. 

46.  Com.  V.  Houghton,  22  Pa.  Super.  Ct. 
52;  Mitchell  v.  Jodon,  22  Pa.  Super.  Ct.  304; 
Childs   V.   Ponder,    117   Qa.    553,   43   S.   B.    986. 

47.  Cox  V.  Crow  [Neb.]  94  N.  W.  524; 
Carter  v.  Kaufman  [S.  C]  46  S.  E.  1017; 
Arnold  v.  Producers'  Fruit  Co.,  141  Cal.  738, 
75  P.  326.     See  1  Curr.  D.  146,    n.  49. 

48.  Richardson  v.  Babcock,  119  Wis.  141, 
96  N.  W.  554.  In  Colorado,  a  general  assign- 
ment against  each  instruction  is  good  If  ho 
numbered  instruction  contains  more  than 
one  proposition;  but  If  two  distinct  points, 
one  of  which  is  good,  are  presented  by  any 
instruction,  the  assignment  falls.  City  of 
Pueblo  V.   Timbers,   31  Colo.   215,  72  P.   1059. 

49.  Thompson  v.  Family  Protective  Union, 
66  S.  C.   459,  45  S.  E.  19. 

60.  To  divide  the  charge  Into  sections, 
each  containing  several  propositions,  and 
except  to  each  Is  not  sufficient  [Code,  § 
550].  Gwaltney  v.  Provident  Sav.  Dlfe  Assur. 
Soo.    [N.   C]    44  S.   B.    659. 

Gl.  Sellman  v.  Wheeler,  95  Md.  751,  64 
A.  612. 

52.  Davis  V.  Shepherd,  31  Colo.  141,  72 
P.  57;  Ft.  Worth  &  D.  G.  R.  Co.  v.  Kelley 
[Tex.    Civ.   App.]    76    S.    W.    942. 
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subject."'  Conflict  in  instructions  will  not  be  reviewed  in  the  absence  of  an  as- 
signment complaining  thereof/*  and  an  assignment  that  the  entire  charge  of  the 
court  was  erroneous  without  pointing  out  specific  errors  is  insufficient."  Objection 
to  a  portion  of  the  charge  not  assigned  as  error  will  not  be  reviewed. °* 

Error  in  directing  a  verdict.'^'' — An  assignment  that  the  court  erred  in  directing 
a  verdict  is  not  too  general,"^  and  in  such  assignment  the  evidence  need  not  be  set 
out."'  An  assignment  of  error  to  a  charge,  directing  a  verdict  for  plaintiff,  will 
raise  the  objection  that  owing  to  a  variance  recovery  could  not  be  had.""  An  as- 
signment in  general  terms,  that  the  court  erred  in  granting  a  nonsuit,  sufficiently 
presents  the  issue  whether  there  was  any  evidence  to  sustain  the  case."^ 

Verdicts  and  findings  of  fact."" — The  sufficiency  of  the  evidence  to  justify  the 
verdict  vpill  not  be  considered  when  there  is  no  specification  of  the  particulars  where- 
in the  evidence  is  insufficient,*"  but  a  specification  that  a  particular  finding  is  un- 
supported is  sufficient,'*  and  a  specification  in  the  positive  form  instead  of  the  nega- 
tive is  not  for  that  reason  bad  if  it  clearly  appears  wherein  the  evidence  was  insuf- 
ficient."' Specifications  which  merely  state  what  the  evidence  shows  and  what  it 
does  not  show,*"  or  that  "the  verdict  is  against  the  law  of  the  case,"  do  not  raise  the 
question."  Findings  of  fact,  not  complained  of  by  assignments  of  error  as  unsup- 
ported by  the  evidence,  will  be  considered  as  correct.*'  An  assignment  that  the 
court  erred  in  refusing  a  motion  for  a  new  trial  will  support  the  contention  that  the 
verdict  was  not  sustained  by  the  evidence,  though  a  specific  assignment  of  that  point 
was  expressly  waived.*"  An  assignment  that  the  court  erred  in  a  certain  finding  will 
not  be  considered  where  the  finding  was  amended  and  there  is  no  assignment  attack- 
ing the  amended  finding.'*  Bxcessiveness  of  damages  awarded  cannot  be  reviewed 
where  it  is  not  specified  wherein  they  are  excessive,'^  but  in  Texas,  a  verdict  com- 
plained of  as  excessive  will  be  reviewed,  notwithstanding  the  assignment  is  general 
and  multifarious.'^  In  South  Dakota,  a  specification  that  the  evidence  does  not  sup- 
port the  findings  is  sufficient.'* 

Motion  for  new  triaU* — In  IvTebraska,  the  ruling  on  a  motion  for  new  trial  must 


53.  Equitable  Life  Assur.  Soo.  v.  Maverick 
[Tex.  Civ.  App.]  78  S.  W.  560;  First  Nat. 
Banlc  V.  Moor   [Tex.  Civ.  App.]    79  S.  W.   53. 

54.  Houston  Blec.  Co.  v.  Robinson  [Tex. 
Civ.  App.]    76   S.  W.    209. 

55.  PItzpatrick  v.  Union  Traction  Co., 
206  Pa.  .S35,  55  A.  1050;  Wood  v.  Sohomacker 
Piano  Forte  Mfg.  Co.,  22  Pa.  Super.  Ct.  138. 
An  assignment  that  tlie  court  erred  In  read- 
ing and  refusing  to  read  instructions  asked 
and  refused  is  insufficient  [Code,  §  4136]. 
Borden  v.  Isherwood,  120  Iowa,  677,  94  N. 
W.    1128. 

S«.     Perry    v.    Detroit    United    R.     [Mich.] 
98  N.  "W.  17. 
87.     See  1  Curr.  L.  146. 

58.  For  defendant.  McCarthy  v.  Mutual 
Reserve  Fund  Life  Ass'n  [Tex.  Civ.  App.] 
74  S.  W.  921.  For  plaintiff.  Howell  v.  Pen- 
nington,   lis   Ga.    494,    45    S.   E.    272. 

59.  McCarthy  V.  Mutual  Reserve  Fund  Life 
Ass'n    [Tex.    Civ.    App.]    74    S.    W.    921. 

60.  Townsend  v.  Kreigh  [Mich.]  94  N. 
W.   732. 

61.  Fargason  v.  Ford,  119  Ga.  843,  46  S. 
B     431. 

62.  See  1   Curr.   L.   146. 

63.  Gagnler  v.  Fargo  [N.  D.]  96  N.  W. 
841;  Llurette  v.  Hlller,  139  Cal.  729,  73  P. 
836.     See  1  Curr.  L.   146,  n.  58. 

64.  Swift  V,  Occidental  Min.  &  Petroleum 


Co.,  141  Cal.  161,  74  P.  700;  Kenworthy  T. 
Mast  [Or.]  74  P.  841.  Mistake  in  quoting 
finding  held  not  fatal.  Craig  v.  Crafton 
Water  Co.,  141  Cal.  178,  74  P.  762;  Bell 
V.  Staacke,  141   Cal.  186,  74  P.  774. 

65.  Drathman  v.  Cohen,  139  Cal.  310,  73 
P.   181. 

66.  Ball  V.  Gussenhoven  [Mont.]  74  P. 
871. 

67.  Fagnier  v.  Fargo  [N.  D.]  96  N.  W. 
841. 

68.  Supreme  Council,  American  Legion 
of  Honor  v.  Storey  [Tex.  Civ.  App.]  75  S. 
W.    901. 

69.  Supple  v.  Agnew,  202  111.  351,  66  N. 
E.   1069. 

70.  Merrill  v.  Miller,  28  Mont.  134,  72  P. 
423. 

71.  City  of  Pueblo  v.  Timbers,  31  Colo. 
215,  72  P.  1059.  An  assignment  that  the 
finding  is  not  sustained  by  sufficient  evidence 
will  not  bring  up  error  In  the  amount  of 
recovery.  Dickenson  v.  Columbus  State 
Bank  [Neb.]  98  N.  W.  813.  See  1  Curr.  L. 
147,   n.   63. 

72.  Galveston,  etc.,  R.  Co.  v.  Appeal  [Tex. 
Civ.   App.]    77    S.   W.    635. 

73.  The  reason  why  It  does  not  is  mattsr 
of  argument.  Bowdle  v.  Jenoks  [S.  D.]  9» 
N.   W.   98. 

74.  See  1  Curr.  L.  147. 
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be  assigned  as  error  in  addition  to  the  errors  assigned  in  the  motion  itself.'"  An 
assignment  in  Oklahoma  to  the  effect  that  the  court  erred  in  overruling  the  motion 
for  new  trial  will  present  for  review  every  alleged  error  embodied  in  the  motion/* 
but  it  is  otherwise  in  Nebraska  and  Iowa.'"' 

Rulings  by  a  lower  court  of  appeaV^  should  be  assigned  as  error  in  "reversing" 
or  "affirming"  the  judgment  of  the  court  below.'"  Such  assignment  will  bring  before 
the  reviewing  court  all  errors  properly  assigned  in  the  lower  court  and  not  waived, 
and  none  other.*"  Error  cannot  be  assigned  on  its  opinion,  but  only  on  its  judg- 
ment.'^ 

(§  HE)  5.  Demurrers,  pleas,  and  replication.^^ — If  appellee  or  defendant 
desires  to  plead  instead  of  joining  in  error,  he  must  do  it  in  apt  time.''  It  not  being 
the  practice  to  demur  to  assignments  or  move  to  make  them  more  specific,  on  a  mo- 
tion to  dismiss  for  insufficiency,  the  assignments  will  be  treated  as  though  challenged 
for  a  deficiency  therein.'* 

(§11)  F.  Briefs  and  arguments.^'^ — Briefs  must  be  filed  within  the  time  lim- 
ited." Where  the  action  was  tried  below  as  an  action  at  law,  appellant  should  file 
the  first  brief  .'^ 

Leave  to  file  briefs  as  amicus  curiae  will  be  granted  in  any  case  when  justified 
by  circumstances." 

A  brief  presented  by  one  not  licensed  as  a  counselor  will  not  be  considered," 
notwithstanding  a  stipulation  to  submit  the  case  on  briefs."  Questions  not  fairly 
raised  by  appellant's  brief  will  not  be  passed  upon,'*  unless  fundamental,'^  and 
errors  not  insisted  upon  in  the  appellate  court  in  Illinois  will  be  considered  waived 
on  a  further  appeal  to  the  supreme  court."  A  defect  in  the  bill  not  urged  by 
defendant  will  not  be  given  effect,  though  obnoxious  to  general  demurrer,  and  a 
general  demurrer  was  interposed  and  overruled  below.'* 


75.  Coxe  Bros.  &  Co.  v.  Omaha  Coal,  Coke 
&  Lime  Co.  [Neb.]  94  N.  W.  619.  See  1  Curr. 
L..   147,  n.    74. 

76.  Glaser  v.  Glaser,  13  Okl.  389,  74  P. 
944. 

77.  Mains  v.  Mains  [Neb.]  95  N.  "W.  776; 
Goldstein  v.  Morgan   [Iowa]   96  N.  W.  897. 

78.  See  1  Curr.  L.  147. 

79.  Tevls    V.    Hammersmith,    161    Ind.    74, 

67  N.  E.  672.  Rulings  by  lower  court  of  ap- 
peal must  be  assigned  as  error,  and  this 
assignment  must  be  shown  by  the  record. 
Showing  of  abstract  is  not  sufficient.  Metro- 
politan Life  Ins.  Co.  v.  People,    205   111.   370, 

68  N.    E.    1050. 

80.  Tevis  V.  Hammersmith,  161  Ind.  74, 
67   N.    B.    672. 

81.  Volgt  V.  Anglo-American  Provision 
Co.,   202  111.  462,   66  N.  E.   1064. 

82.  See   1    Curr.    L.   147. 

S3.  Appellate  Court  Rule  17.  Collier  v. 
Grey,    105   111.    App.    485. 

84.  Whlsler  V.  Whlsler  [Ind.]  70  N.  B. 
152. 

85.  See   1  Curr.  L.   147. 

86.  Cross  assignments  stricken  out  where 
not  supported  by  briefs  within  60  days.  Ct. 
Rule  21,  55  N.  E.  v.  Lux  &  T.  Stone  Co. 
V.  Donaldson  [Ind.]  68  N.  B.  1014.  A  re- 
spondent's brief  not  filed  within  the  time 
limited  by  the  rule  will  be  stricken.  Rule 
10,  subds.  4,  6.  Knobb  v.  Reed,  28  A..ont.  42, 
72   P.    304. 

87.  Schmldtke  v.  Keller  [Dr.]  73  P.  332. 
An  Sppellant  Is  not  In  default  In  Washington 


for  failure  to  file  briefs  where  respondent 
has  not  returned  the  proposed  statement 
of  facts  served  on  him,  though  the  state- 
ment was  faulty  and  amendments  were  pro- 
posed and  allowed  [Ball.  Ann.  Codes  &  St. 
§  5063].  Jefferson  County  v.  Trumbull,  31 
Wash.    217,    71   P.    787. 

88.  Northern  Securities  Co.  v.  United 
States,    191   U.    S.    555,    24   S.   Ct.    119.     Citing 

-Green  v.  Biddle,  8  Wheat.  [U.  S.]  1,  17, 
Florida  v.  Georgia,  17  How.  [U.  S.]  478,  491; 
The  Gray  Jacket,  5  Wall.  [U.  S.]  370.  Where 
it  did  not  appear  that  applicant  was  inter- 
ested In  any  other  case  which  would  be  af- 
fected by  the  decision,  and  the  parties  were 
represented  by  competent  counsel  and  con- 
sent had  not  been  given,  the  application 
was   denied.     Id. 

89.  Leaver  v.  Kilmer  [N.  J.  Law]  54  A. 
817. 

90.  Duystera  v.  Crawford,  69  N.  J.  Law, 
229,    54  A.   823. 

91.  Farmers'  L.  &  T.  Co.  v.  Hastings 
[Neb.]  96  N.  W.  104.  A  question  as  to  the 
construction  of  a  statute  not  briefed  or 
suggested  will  not  be  considered.  McLeod 
V.  State  [Tex.  Civ.  App.]   76  S.  W.  216. 

92.  McColpln  v.  McColpln's  Estate  [Tex. 
Civ.  App.]    76    S.  W.  824. 

03.  Claim  of  argument  In  reply  brief  In 
court  below  not  considered  In  absence  of 
certified  copy.  City  of  Chicago  v.  Cook,  204 
111.    373,    68   N.   E.    538. 

94.  City  of  Orlando  v.  Equitable  Bldg.  & 
L.   Ass'n    [Fla.]    33   So.    986. 
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Appellee  is  not  bound  to  contest  the  points  raised  on  the  appeal/'  and  ap- 
pellee's failure  to  argue  a  point  will  not  lead  to  reversal  unless  his  neglect  has  been 
so  flagrant  as  to  demand  it  for  the  protection  of  the  court,""  though  where  no  brief 
or  argument  is  presented  for  appellee,  the  record  will  not  be  critically  examined,  and 
will  be  presumed  to  be  properly  represented  in  appellant's  brief."^  Where  appellee 
fails  to  point  out  any  omissions  or  inaccuracies  in  appellant's  statement  of  the  record, 
it  will  be  taken  as  fair."'  Appellant  cannot  argue  in  his  reply  brief  matters  not  ar- 
gued in  chief,""  and  appellant  will  not  be  permitted  to  seek  a  modification  as  to  mat- 
ters not  challenged  in  his  briefs,  when  defeated  in  his  attempt  to  secure  a  reversal 
of  the  entire  decree.* 

Statutes  and  court  rules  prescribing  the  form  and  contents  of  briefs  are  insisted 
on.''  A  common  requirement  is  a  summary  of  so  much  of  the  record  as  presents  the 
error  relied  on,'  or  a  concise  abstract  of  the  ease.*  Under  the  supreme  court  rule  of 
Indiana,  one  who  omits  to  briefly  recite  the  evidence  cannot  object  to  its  sufficiency," 
but  a  compliance  with  that  portion  of  the  rule  will  entitle  appellant  to  the  revievyf, 
though  he  omits  to  comply  with  anotlier  clause."  Failure  to  set  out  the  substance  of 
a  complaint  and  the  demurrer  thereto  waives  the  error  in  overruling  the  demurrer,' 
and  failure  to  set  out  the  interrogatories  and  answers  waives  the  error  in  denying 
appellant's  motion  for  judgment  thereon.'  If  the  instructions  complained  of  or  a 
succinct  statement  thereof  are  not  set  out,  they  will  not  be  considered,"  and  where 
the  brief  fails  to  state  or  refer  to  any  evidence  presenting  the  issue  referred  to  in 
a  request,  its  refusal  will  not  be  reviewed.*"  If  errors  be  not  presented  and  argued 
.properly,  in  briefs,**  or  orally,*"  they  will  be  deemed  waived.*'     The  requirement 


05.  Gulf,  C.  &  S.  F.  R.  Co.  V.  Blanchard 
[Tex.   Civ.   App.]    73    S.   W.   88. 

96.  Irvln  V.  Rushville  Co-operative  Tele- 
phone Co.,  161  Ind.  524.    69  N.  B.   258. 

97.  Reynolds  v.  Phillips  [Neb.]  95  N.  W. 
491;  William  Deering  &  Co.  v.  Walter  [Neb.] 
96  N.  W.  517. 

98.  Sup.  Ct.  Rule  23  (55  N.  E.  vl.).  Pitts- 
burgh, etc.,  R.  Co.  V.  Seivers  [Ind.]  70  W. 
E.   133.     See   1    Curr.   L.   148,   n.    89. 

99.  State  Security  Bank  v.  Burns  [Iowa] 
96   N.   W.   909.     See  1   Curr.  L.   148,  n.   92. 

1.  Batty  v.  Hastings  [Neb.]  95  N.  W. 
866.     See   1  Curr.   L.   148,  n.   93. 

2.  Consolidated  Stone  Co.  v.  Morgan,  160 
Ind.  241,  66  N.  B.  696;  Franklin  Ins.  Co.  v. 
Wolf,  30  Ind.  App.  534,  66  N.  E.  756.  See  1 
Curr.   L.    148,    n.    94. 

3.  Sup.  Ct.  Rule  22,  cl.  5  (65  N.  B.  vl). 
Consolidated  Stone  Co.  v.  Morgan,  160  Ind. 
241,  66  N.  E.  696;  Franklin  Ins.  Co.  v.  Wolf, 
SO  Ind.  App.  534,  60  N.  B.  756;  Schliohter 
v.  Taylor,  31  Ind.  App.  164,  67  N.  E.  556; 
Harrold  v.  Puenfstueck,  31  Ind.  App.  275, 
67  N.  E.  699.  Appellant's  failure  is  cured 
where  appellee  sets  it  out  in  his  brief. 
Chicago,  I.  &  B.  R.  Co.  v.  Wysor  Land  Co. 
[Ind.]  69  N.  B.  546.  Rules  29,  30,  31.  Walker 
V.  Texas  &  N.  O.  R.  Co.  [Tex.  Civ.  App.]  75 
S.  W.  47.     See  1  Curr.  L.  148,  n.  95. 

4.  Montana:  Rule  10,  subsec.  3.  Casey  v. 
Thlevlege,  27  Mont.  516,  71  P.  755;  Elliott 
V.  Martin,  27  Mont.  519,  71  P.  756;  Larkin 
V.  Butte  &  B.  Consol.  Min.  Co..  28  Mont.  41, 
72  P.  304;  Knobb  v.  Reed,  28  Mont.  42,  72 
P.  304;  Allen  v.  Reely,  28  Mont.  525,  73  P. 
118. 

5.  Rule  22,  cl.  5  (55  N.  B.  vl).  Security 
Accident  &  Sick  Ben.  Ass'n  v.  Lee,  160  Ind. 
249,  66  N.  B.  745;  Pittsburgh,  etc.,  R.  Co.  v. 
Wilson.    161   Ind.    701,    66   N.   B.    899;   Groves 


V.    Hobbs    [Ind.   App.]    70   N.   B.    279.     See    1 
Curr.   L.    149,   n.    96. 

e.  Pittsburgh,  etc.,  R.  Co.  v.  Seivers  [Ind.] 
70  N.  B.   133. 

7.  Perry,  Mattliews-Buskirk  Stone  Co.  v. 
Wilson,  160  Ind.  435,  67  N.  E.  183.  Appel- 
lant's failure  may  be  cured  by  appellee's 
brief.  Chicago,  I.  &  E.  R.  Co.  v.  Wysor 
Land   Co.    [Ind.]    69   N.   B.    546. 

8.  Perry,  Matthews-Buskirk  Stone  Co.  v. 
Wilson,    160    Ind.    435,    67    N.    B.    183. 

9.  Sup.  Ct.  Rule  22  (55  N.  E.  v).  Cleve- 
land, etc.,  R.  Co.  V.  Stewart,  161  Ind.  242. 
68  N.  B.  170. 

10.  Davidson  v.  Jefferson  [Tex.  Civ.  App.] 
76   S.   W.    765. 

11.  Zimmerman  v.  Denver  Consol.  Tram- 
way Co.  [Colo.  App.]  72  P.  607;  Jones  v.  New 
York,  etc.,  R.  Co.,  184  Mass.  89,  68  N.  B.  14; 
Franklin  Ins.  Co.  v.  Wolf,  30  Ind.  App.  534,  66 
N.  B.  756;  Helvie  v.  McKain  [Ind.  App.]  70 
N.  E.  178;  Gilliland  v.  R.  G.  Dun  &  Co.. 
136  Ala.  327,  34  So.  25;  MoKinnon  v.  Hope 
[Ga.]  45  S.  B.  413;  Puller  v.  New  York  Fire 
Ins.  Co.,  184  Mass.  12,  67  N.  B.  879;  Bemis 
V.  McCloud  [Neb.]  96  N.  W.  214;  Appeal  of 
Board  of  Health  of  Village  of  Buffalo  Lake 
[Minn.]  95  N.  W.  221;  White  v.  Collins,  90 
Minn.  165,  95  N.  W.  765;  Brown  v.  Collins 
[Neb.]  96  N.  W.  173.  See  1  Curr.  L.  149,  n. 
97,    98. 

12.  Thornton  v.  Dwlght  Mfg.  Co.,  137  Ala. 
211,  34  So.  187;  Western  R.  v.  Arnett,  137 
Ala.  414,  34  So.  997;  McComb  v.  C.  R.  Brewer 
Lumber  Co.,  184  Mass.  276,  68  N.  B.  222; 
Pearce  v.  MlUer,  201  111.  188.  66  N.  B.  221; 
Zimmerman  v.  Denver  Consol.  Tramway  Co. 
[Colo.  App.]  72  P.  607;  Bartlett  v.  Slater. 
183  Mass.  152,  66  N.  B.  631;  Smith  v.  Borden, 
160  Ind.  223,  66  N.  E.  681;  Henderson  v. 
Raymond  Syndicate,    183  Mass.   443,   67  N.  E. 
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that  th.e  assignments  relied  upon  be  copied  in  the  brief  is  not  complied  with  by  stat- 
ing the  substance  of  them.^* 

The  argument  must  go  into  the  error  discursively.*'  The  "points"  or  "er- 
rors" must  be  specified  and  autliorities  cited/"  and  counsel  must  point  out  specifical- 
ly in  what  the  error  complained  of  consists/^  unless  the  error  be  so  glaring  as  to  need 
no  argument.*'  Reference  must  be  made  to  the  bill  where  the  rulings  complained  of 
may  be  found.*"  Assignments  must  be  based  on  the  specific  grounds  alleged  below 
and  argued  as  made."" 

A  brief  incorporating  no  assignments  of  error  may  be  stricken  on  motion/*  but 
where  no  injury  has  resulted  to  appellee,  appellant's  brief  not  complying  with  the 
rules/^  or  tardily  filed,  will  not  be  stricken,^'  and  a  brief  will  not  be  stricken  in 
Washington  for  failure  to  point  out  the  errors  where  but  one  is  relied  on  and  which 
is  clearly  stated  at  the  close  of  the  statement  of  facts.'*  The  brief  of  a  defendant  in 
an  equity  suit  will  not  be  stricken  on  motion  of  a  co-defendant  as  in  aid  of  complain- 
ant, since  each  defendant  is  entitled  to  pursue  the  course  that  to  him  seems  best.'''' 
Power  to  strike  out  scandalous  argument  will  not,  except  in  extreme  cases,  be  used 
in  such  a  way  as  to  defeat  ultimate  justice.^' 

Failure  to  file  briefs  may  lead  to  dismissal,^'  aifirmanee,  or  continuance  at  ap- 
pellee's election  /'  but  the  court  will  impose  a  penalty  rather  than  dismiss  the  case, 
where  brief  and  abstract  are  not  properly -prepared.*"  A  disregard  of  some  of  the 
rules  in  preparing  appellant's  brief  does  not  necessarily  prevent  consideration  of  a 
sufficient  assignment  therein  that  the  verdict  is  unsupported  by  the  evidence.'" 

Refiling  briefs  from  other  courts.^^ — In  Illinois,  it  is  improper  to  file  in  the  su- 


427;  Hoodless  v.  Jernlgan  [Pla.]  35  So.  656; 
Bourbonnais  V.  West  Boylston  Mfg.  Co.,  184 
Mass.  250,  68  N.  B.  232;  Kelly  v.  West  Boyls- 
ton Mfg.  Co.,  184  Mass.  250,  68  N.  B.  232; 
Clear  Creek  Stone  Co.  v.  Dearmln,  160  Ind. 
162.  66  N.  E.  609;  Prazer  V.  Fuller,  184  Mass. 
499.  69  N.  B.  217;  Halley  v.  Tlchenor,  120 
Iowa,  164,  94  N.  W.  472;  Nichols  v.  Baltimore 
n.  Co.  [Ind.  App.]  70  N.  E.  183;  Comer  v. 
Morgan  County  Com'rs  [Ind.  App.]  70  N.  B. 
J  79.     See   1   Curr.   L.   149,   n.   99. 

13.  Harnett  v.  Holdredge  [Neb.]  97  N. 
W.  443;  Nelson  v.  Brisbin  [Neb.]  98  N.  W. 
1057;  Oklahoma  City  v.  McMaster.  12  Okl. 
570,  73  P.  1012;  Revell  v.  Thrash,  132  N.  C. 
SOS,  44  S.  E.  596;  Stoy  v.  Bledsoe,  31  Ind. 
App.  543,  68  N.  E.  907.  Unconstitutionality 
of  law.  Harding  v.  People,  202  111.  122,  66 
N.   E.    962. 

14.  Alexander  v.  Bowers  [Tex.  Civ.  App.] 
79   S.  W.   342. 

15.  A  mere  statement  that  evidence  ob- 
jected to  was  immaterial  is  bad.  Alabama 
Steel  &  Wire  Co.  v.  Wrenn,  136  Ala.  475,  34 
So.  970.  A  mere  repetition  of  the  assign- 
ment, followed  by  a  statement  that  it  was 
error,  is  not  sufficient.  Hoodless  v.  Jernigan 
[Pla.]    35   So.    656.     See   1   Curr.   L..   149,   n.   2. 

16.  Hoodless  V.  Jernigan  [Pla.]  ?5  So. 
€56.  Rule  22  (55  N.  E.  v.).  Given  v.  State, 
160  Ind.  552,  66  N.  B.  750;  Franklin  Ins.  Co. 
V.  Wolf,  30  Ind.  App.  534,  66  N.  B.  756. 
Failure  to  cite  authorities  waives  point. 
Unconstitutionality  of  statute.  Harding  v. 
People,  202  III.  122,  66  N.  E.  962.  Assign- 
ment based  on  overruling  demurrer,  not  con- 
Bldered,  complaint  stating  cause  of  action. 
Montgomery  St.  R.  v.  Hastings,  138  Ala.  432, 
35  So.   412.     See   1  Curr.   X..   149,   n.   4. 

17.  Barnes  v.  Benham,  13  Okl.  582,  76  P. 
1130;  Henry  School  Tp.  v.  Meredith  [Ind. 
App.]    70  N.  E.   S93. 


18.  Hoodless  v.  Jernigan  [Pla.)  36  So.  656. 

19.  Citizens'  Gas  &  0)1  Min.  Co.  v.  Whip- 
ple [Ind.  App.]  69  N.  B.  557;  Hackney  v.  Ray- 
mond Bros.  Clarke  Co.  [Neb.]  94  N.  W.  822; 
Merrill  v.  Garver  [Neb.]  96  N.  W.  619; 
Farmers'  Loan  &  Trust  Co.  v.  Hastings 
[Neb.]  96  N.  W.  104.  Page  should  be  cited. 
Hoodless  V.  Jernigan  [Pla.]  35  So.  656.  See 
1   Curr.   L.   149,   n.   5. 

20.  Hoodless  V.  Jernigan  [Pla.]  35  So. 
656. 

21.  Johns  V.  Ruff  [N.  D.]  95  N.  W.   440. 

22.  Bull  V.  San  Antonio  &  A.  P.  R  Co. 
[Tex.  Civ.  App.]  78  S.  W.  525.  Nonobserv- 
ance  of  the  rule  in  Washington  will  not 
be  followed  by  striking  tjie  brief  and  affirm- 
ance, where  it  appears  that  no  material 
injury  has  been  effected  by  nonobservance 
of  the  rule.  Jones  v.  Herrick  [Wash.]  74 
P.   332. 

23.  Ridgeway  v.  Jewell  [Iowa]  96  N.  W. 
410. 

24.  Rule  8  (40  Pac.  x).  Brown  v.  Cal- 
loway [Wash.]  74  P.  630. 

25.  Chicago  Terminal  Transfer  R.  Co.  v. 
Chicago,    203   111.    576,   68   N.   B.    99. 

28.  Knight  V.  Hawkeye  Loan  &  Broker- 
age Co.,   121  Iowa  74,  95  N.  W.    273. 

27.  Sup.  Ct.  Rule  10,  subd.  5  requires 
filing  within  60  days  after  transcript.  But- 
ler  V.    McCormick,    27    Mont.    515,    71   P.    764. 

28.  Turpin  v.  Gale,  97  Md.  740,  57  A.  208; 
Larkin  v.  Butte  &  B.  Consol.  Mln.  Co.,  28 
Mont.  41,  72  P.  304;  Knobb  v.  Reed,  28  Mont. 
42,  72  P.  304;  Davison  v.  Keeton  [Tex.  Civ. 
App.]    73    S.   W.    1083., 

29.  McVay  v.  Bridgman  [S.  D.]  97  N.  W. 
20. 

30.  Masterson  v.  Heitmann  &  Co.  [Tex, 
Civ.  App.]    77  S.  W.   983. 

81.     See    1    Curr.    L.    150. 
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preme  court  the  brief  and  argument  filed  in  the  appellate  court  with  a  new  cover 
and  an  addendum  criticizing  the  opinion  of  the  appellate  court. '^ 

(§  11)  0.  Grounds  for  dismissing,  quashing,  or  striking  out  appealP — An 
appeal  which  calls  in  question  only  discretionary  orders  of  the  trial  court  will  be  dis- 
missed."* That  appellants  have  paid  for  no  part  of  the  record,  or  that  they  ia- 
sisted  on  the  inclusion  therein  of  immaterial  matters,  is  no  ground  for  dismissal,  it 
having  been  printed  and  transmitted,'^  nor  is  the  fact  that  immediately  on  filing, 
appellant  caused  the  transcript  to  be  forwarded  to  the  supreme  court,  thereby  de- 
priving appellee  of  the  use  of  it  in  preparing  his  brief,  good  ground,  since  on  prop- 
er application  he  might  have  had  it  returned."'  A  motion  to  dismiss  on  the  ground 
that  there  is  an  appeal  from  two  orders  in  the  same  case  will  be  denied  where  one 
of  the  orders  is  not  appealable."'  Where  plaintiff  in  divorce  dies  pending  appeal  and 
defendant  wife  asserts  no  right  to  have  the  action  revived,  the  appeal  will  be  dis- 
missed."' The  withdrawal  below  of  enough  of  plaintiffs  claim  to  deprive  the  ap- 
pellate court  of  jurisdiction  will  cause  dismissal  of  his  appeal,  though  the  withdrawal 
was  not  entered  of  record."'  Dismissal  of  an  appeal  from  justice  court  on  questions 
of  law  is  properly  denied  where  it  was  properly  taken  and  the  errors  alleged  are  not 
jurisdictional.*"  Where  a  clerical  misprision  of  parties  for  which  an  appeal  is  dis- 
missed is  corrected  and  the  case  re-appealed  it  will  not  be  again  dismissed  on  the 
ground  that  it  is  the  same  case  previously  dismissed.*^ 

Nonexistence  of  any  litigable  right*^  is  good  cause,  e.  g.  that  the  appeal  is  friv- 
olous or  futile,*"  or  the  judgment  purely  moot,**  or  the  cause  of  action  extinguished.*" 


3a.     McArthur    Bros.   Co.   v.    Whitney,    202 
in.   527,    67  N.  B.  163. 
83.     See  1  Curr.  L.  150. 

34.  Person  appointed  administrator  pen- 
dente lite  and  amount  of  security.  In  re 
Davenport    [N.   J.   Prerog.]    56   A.    295. 

35.  Maynadler  v.  Armstrong  [Md.]  56  A. 
357. 

36.  Chapln  v.  City  of  Port  Angeles,  31 
Wash.    535,    72    P.    117. 

37.  Meade  County  Bank  v.  Decker  [S.  D.J 
98   N.   W.    86. 

38.  Sperry  v.  Sperry  [Mo.  App.]  72  S.  W. 
1077. 

39.  Edward  Thompson  Co.  v.  Fenley,  25 
Ky.    D.    R.    1577,    78    S.    W.    416. 

40.  Olson  V.  Shirley   [N.  D.]   96  N.  W.  297. 

41.  City  of  Louisville  v.  Wemhoff,  25  Ky. 
I*  R.  995,  76  S.  W.  876. 

42.  See  1   Curr.   L.   150,   n.   21. 

43.  Settlement  having  been  made,  ques- 
tion of  costs  only  at  stake.  Traves  v.  Mc- 
Lees,  32  Wash.  258,  73  P.  371.  Not  granted 
for  frivolity  unless  plainly  apparent.  Dar- 
denne  v.  Schwlng,  111  La.  318,  35  So.  583. 
The  possibility  or  probability  that  the  suc- 
cession will  be  exhausted  by  claims  prior 
to  appellant's  will  not  require  dismissal. 
Succession  of  Bothlck,  110  La.  109,  34  So. 
163.     See  1  Curr.  L.  150,  n.  19. 

44.  Case  stated,  It  not  appearing  that 
any  action  is  actually  pending.  Dougherty 
V.  Cumberland  County,  22  Pa.  Super.  Ct.  591. 
Liquor  license  expiring  before  appeal  from 
cancellation  can  be  heard.  State  v.  Bremer- 
ton, 32  Wash.  508,  73  P.  477.  Compliance 
by  foreign  corporation  with  Judgment  of 
state  court  ousting  it  from  doing  business 
until  it  has  complied  with  franchise  law  of 
state  precludes  review.  American  Book  Co. 
V.  Kansas,  193  U.  S.  49,  24  S.  Ct.  394.  Where 
after  appealing  the  appellant  moves  for  and 
Is   granted   a  now  trial   resulting  favorably, 


the  appeal  will  be  dismissed.  Belding  v. 
Belding  [Iowa]  97  N.  W.  1112.  See  1  Curr. 
L.  150,  n.  20. 

45.  Dismissal  of  trustee  who  has  appeal- 
ed, he  not  being  a  party  In  his  own  right. 
Clarke  v.  O'Brien,  97  Md.  739,  66  A.  829. 
Acquiescence  in  Judgment  must  clearly  ap- 
pear. Succession  of  Bothick,  110  La.  109,  34 
So.  163.  Adverse  suit  against  granting 
patent  for  mining  lands  extinguished  by  de- 
termination by  land  office  that  land  is  no: 
mineral.  Goldstein  v.  Behrends  [C.  C.  A.] 
123  P.  399.  Appeal  from  Interlocutory  or- 
der granting  injunction,  not  considered  after 
final  decree.  Sullivan  v.  Postal  Tel.  Cable 
Co.  [C.  C.  A.]  123  F.  411.  Acceptance  of 
part  of  claim  after  disallowance.  Talbot  v. 
Mason  [C.  C.  A.]  125  P.  101.  Where  effect 
of  reversal  would  be  to  reinstate,  under 
civil  service  rules,  an  officer  who  has  been, 
pending  appeal,  dismissed  on  other  grounds. 
In  re  Croker,  176  N.  Y.  158,  67  N.  B.  307. 
Suit  for  usurpation  of  public  office.  Error 
dismissed  where  term  of  office  has  expired. 
Tennessee  v.  Condon,  189  U.  S.  64,  23  S.  Ct. 
579,  47  Law.  Ed.  709.  Expiration  of  term 
of  office.  Elbon  v.  Hamrlck  [W.  Va.]  46  S. 
B.  1029.  Act  restrained  by  injunction  sub- 
sequently done  by  consent  of  all  parties. 
Snell  V.  Welch,  28  Mont.  482,  72  P.  988.  Ap- 
peal by  trustee  of  corporation  will  be  dis- 
missed. It  appearing  that  he  has  sold  all 
his  stock  and  is  no  longer  legally  a  trustee. 
Oudin  &  B.  Fire  Clay  Min.  &  Mfg.  Co.  v. 
Conlan  [Wash.]  75  P.  798.  Pending  ap- 
peal In  action  to  quiet  title,  parties  sold 
land  and  divided  proceeds  in  accordance  with 
decree  of  court  below.  Traves  v.  McLees, 
32  Wash.  258,  73  P.  371.  Since  refusal  of 
injunction  defendant  has  done  the  act  sought 
to  be  enjoined,  no  supersedeas  being  taken. 
Davis  V.  Jasper,  119  Ga.  57,  46  S.  E.  7H4. 
Appeal   from  denial  of  application  for  man- 
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A  writ  of  error  from  the  Federal  supreme  court  to  the  highest  court  of  a  state  will 
be  dismissed,  where  the  Federal  question  asserted  to  be  contained  in  the  record  is 
manifestly  lacking  aU  color  of  merit/"  Where  it  appears  that  all  questions  raised 
by  appeal  from  the  judgment  have  been  decided  on  appeal  from  the  overruling  of  the 
motion  for  new  trial,  the  appeal  will  be  dismissed,*^  and  judgment  in  another  case 
deciding  all  issues  involved  will  cause  dismissal,*'  but  the  determination  of  a  Fed- 
eral court  that  the  question  presented  in  a  ease  before  it  was  res  judicata  because 
of  the  decree  of  a  state  court  does  not  necessitate  a  dismissal  of  an  appeal  from 
that  state  court  decree.*"  Defendant  in  a  suit  for  specific  performance  of  a  sale  of 
personal  property  cannot  cause  dismissal  by  removing  the  property  beyond  the  juris- 
diction of  the  court.°°  An  appeal  in  habeas  corpus  by  one  held  under  a  warrant  will 
be  dismissed,  where  it  appears  that  pending  appeal  he  has  been  indicted  and  is  held 
under  a  capias,'^  but  dismissal  will  not  be  granted  because  the  petitioner  has  been 
released  on  bail  pending  the  appeal."'  An  appeal  from  an  order  overruling  a  motion 
to  quash  an  execution  will  not  be  dismissed,  on  the  ground  that  the  sale  has  been 
set  aside,  where  it  does  not  appear  that  a  jesale  may  not  be  made."'  Full  payment 
of  the  fi.  fa.  founded  on  the  judgment  will  not  require  dismissal,  there  being  no  su- 
persedeas, since  the  defendant  in  case  of  reversal  is  entitled  to  recover  his  money 
back."*  An  appeal  from  an  order  quashing  service  of  a  summons  will  not  be  dis- 
missed, on  the  ground  that  the  suit  has  since  been  dismissed,  where  the  order  ap- 
pealed from  had  the  effect  of  disposing  of  the  case."" 

Where  the  main  bill  of  exceptions  is  withdrawn,""  or  where  judgment  thereon 
is  affirmed,  the  writ  of  error  on  the  cross  bill  will  be  dismissed."^ 

Abandonment  or  failure  of  prosecution^^  is  a  constitutional  and  statutory  ground 
of  dismissal  in  Georgia."'  Eeinstatement  after  dismissal  for  such  cause  will  not  be 
made  except  for  providential  cause.*"  An  appeal  from  justice  court,  being  triable 
de  novo,  cannot  be  dismissed  for  nonappearance  of  defendant  appellant,  plaintiff 
being  required  to  establish  his  cause  of  action  in  this  as  in  any  other  case,"  but 
where  a  defendant  suffers  default  in  the  county  court,  and  after  appealing  to  the 
circuit  files  no  answer,  a  dismissfJI  of  the  appeal  is  proper  and  has  the  same  effect 
as  an  affirmance.*^ 

Any  substantial  defect^'  or  irant  of  jurisdiction'*  in  the  remedy  for  review,"" 


damus  dismissed,  ■where  the  act  demanded 
was  performed  before  the  denial.  Canvass 
of  votes  and  determination  of  result  of  elec- 
tion. State  V.  Christopher,  32  Wash.  59,  72 
P.  709.     See  1  Curr.  L.  150,  n.  21. 

46.  Wabash  R.  Co.  v.  Flannlgan,  192  U. 
S.  29,  24  S.  Ct.  224;  Swafford  v.  Templeton, 
185  U.  S.  487,  493,  22  S.  Ct.  783,  and  cases 
cited.     See  1   Curr.    L.   152,  n.   38. 

47.  Coats  V.  Harris  [Idaho]   75  P.  246. 

48.  Akerman  v.  CartersvlUe,  119  Ga.  27, 
45  S.  B.  725. 

40.  Hennessy  v.  Tacoma  Smelting  &  Re- 
fining Co.    [Wash.]   74  P.  584. 

50.  There  had  been  an  Injunction  and  the 
appeal  was  from  an  order  dissolving  it  and 
dismissing  the  bill.  Llvesley  v.  Johnston 
[Or.]    76    P.    13. 

Bl.  Ex  parte  Tripp  [Tex.  Cr.  App.]  77  S. 
V7     222 

52.  Costello  V.  Palmer,   20  App.  D.  C.   210. 

53.  Hewitt  V.  Root,  31  Wash.  312,  71  P. 
1021. 

B4.  Hudson  v.  Alford,  118  Ga.  669,  *5  S. 
U.    454. 

B5.  Wagnltz  T.  Rltter,  31  Wash.  343,  71 
P.    103B. 


56.  Hammond  v.  Conyers,  118  Ga.  539,  45 
S.    B.    417. 

57.  Lamar  v.  Harris,  117  Ga.  993,  44  S.  E. 
866. 

58.  See  1  Curr.  L,.  151. 

59.  Plaintiff  In  error  unrepresented  on 
call  of  case  and  no  brief  on  file.  Griffith  v. 
Mitchell,   117  Ga.^  476,    43   S.    B.   742. 

eo.  Ordinary  delay  of  mail  is  not  provi- 
dential. Griffith  v.  Mitchell,  117  Ga.  476  43 
S.    E.    742. 

61.  Barnes  v.  Southern  R.  Co.,  133  N.  C. 
130,    45    S.   B.    531. 

62.  Sebree  T.  Com.,  26  Ky.  Ii.  R.  121,  74 
S.    W.    716. 

es.     See  1  Curr.  L.  151. 

04.  Lack  of  appealable  interest  in  ap- 
pellant. Appeal  of  Abbott,  97  Me.  278,  54 
A.  755.  Appellate  court  of  Illinois  has  no 
Jurisdiction  in  drainage  proceedings.  In  re 
MoCaleb,  105  111.  App.  28.  When  appeal 
papers  from  a  justice  to  the  circuit  court 
are  so  defective  as  to  confer  no  Jurisdiction 
on  the  circuit  court,  none  Is  conferred  by 
an  appeal  to  the  supreme  court  from  an  or- 
der of  dismissal.  Ball,  Brown  &  Co.  v. 
Sledge    [Miss.]    36    So.    211.     Where   no   final 
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or  prematurity,"  or  undue  delay,"  as  in  bringing  up  the  record  or  transcript,  ease, 
jetc.,"^  or  in  assigning  errors,"  or  presenting  briefs,'"'  also  any  failure  in  respect  to 


Judgment  has  been  rendered  the  case  can- 
not be  heard  by  agreement  of  counsel,  since 
jurisdiction  cannot  be  so  conferred.  Hay- 
man  V.  Lambden,  97  Md.  33,  54  A.  962.  No 
appeal  bond  from  justice  to  circuit,  tfor 
record  of  proceedings  in  Justice  court.  Ruff 
V.  Montgomery  [Miss.]  35  So.  465.  Lack  of 
jurisdictional  amount.  Morgan's  L.  &  T. 
R.  &  S.  S.  Co.  V.  J.  M.  Burgieres  Co.,  110 
La.  9,  34  So.  106;  Rocheblave  Market  Co. 
V.  New  Orleans,  110  La.  529,  84  So.  665; 
Gibbs  V.  Atkins,  110  La.  197,  34  So.  411. 
Writ  of  error  made  returnable  to  same 
term  at  which  sued  out.  Ghira  v.  Poster 
[Fla.]  35  So.  876.  No  return  or  acknowledg- 
ment of  service  Indorsed  on  or  annexed  to 
tlie  bill  of  exceptions.  Bthridge  v.  Finney, 
119  Ga.  147,  45  S.  B.  974;  Smith  &  Co.  v. 
Hirsch  &  Co.,  119  Ga.  514,  46  S.  B.  637. 
See  1  Curr.  L.  161,  n.  29. 

Defect  of  parties  t  Stephens  V.  Stevens 
rutah]  75  P.  619;  Faulkner  v.  Hutehins  [C. 
C.  A.]  126  P.  362;  Baltes  Land.  Stone  &  Oil 
Co.  V.  Sutton  [Ind.  App.]  69  N.  B.  179. 
Blrror  prosecuted  by  one  having  no  interest 
and  against  whom  no  Judgment  has  been 
rendered.  Large  &  A.  Co.  v.  Samuel  Nott  & 
Son  [Neb.]  95  N.  W.  484.  Appeal  by  several 
perfected  by  one.  Fortune  v.  Gilbert,  207 
111.  235,  69  N.  E.  857.  Joint  appeal  by  par- 
ties having  no  joint  interest.  May's  Estate, 
22  Pa.  Super.  Ct.  77.  Dismissal  will  not  be 
granted  on  the  ground  that  the  subject- 
matter  has  been  assigned,  where  it  appears 
that  the  assignee  is  the  appellant.  Sykes 
v.  Beck  [N.  D.]  96  N.  W.  844.  Notice  of  ap- 
peal held  not  defective  as  including  defend- 
ant not  served.  Garrigan  v.  Kennedy  [S. 
D.]  96  N.  W.  89.  Order  denying  motion  of 
defendant's  attorney  to  reopen  case  in  order 
that  his  rights  as  to  costs  and  fees  might 
be  protected;  appeal  purporting  to  be  taken 
by  defendant  Instead  of  attorney  dismissed 
as  taken  by  party  not  aggrieved.  Pom- 
eranz  v.  Marcus,  86  App.  Div.  321,  83  N.  Y. 
S.  711.  Service  of  a  case  made  upon  parties 
who  did  not  appear  at  the  trial  being  un- 
necessary, failure  is  not  ground  for  dis- 
missal. Johnson  v.  Ware,  67  Kan.  840,  73 
P.  99.  Heirs  and  legatees  of  decedent  pur- 
chaser are  necessary  parties  to  suit  to  set 
aside  foreclosure  sale.  Brooks  v.  Pithian, 
67  Kan.  850,  73  P.  903.  Failure  to  serve 
co-defendant  whose  interest  is  adverse. 
First  Nat.  Bank  v.  Gordon  Hardware  Co.,  31 
Wash.  682,  72  P.  464.  Failure  of  defendant 
appealing  to  serve  co-defendant.  Wax  v. 
Northern  Pac.  R.  Co.,  32  Wash.  210,  73  P. 
380.  Appeal  by  one  only  of  partnership  de- 
fendant. Kline  v.  Swift  Specific  Co.,  118  Ga, 
514,   45  S.  E.  314. 

Want  or  defect  of  notice  of  appeal  i  Ash- 
ley V.  Henderson  [Ind.  App.]  69  N.  E.  469. 
Merrill  V.  Timbrell  [Iowa]  95  N.  W.  237; 
Garrigan  v,  Kennedy  [S.  D.]  96  N.  W.  89. 
Failure  to  name  parties.  Sheldon  Mall  v. 
O'Brien  County  Democrat  [Iowa]  96  N.  W. 
773.  Objections  to^  want  of  service  on  co- 
respondents overruled.  Martin  v.  De  Orne- 
las,  139  Cal.  41,  72  P.  440.  Attempted  In- 
clusion of  three  appeals  in  one  notice  with 
one  undertaking.  Grlswold  v.  Bender  [Nev.] 
75  P.  161.  No  notice  to  sureties  on  plain- 
tiff's     cost      bond.     Brockway      v.      Abbott 


[Wash.]  74  P.  l66"9.  In  Washington  an  ap- 
peal will  not  be  dismissed  for  Informality 
in  the  notice  if  suflloient  to  Inform  appellee 
of  the  Intention  to  appeal  [Ball.  Ann.  Codes 
&  St.  9  6508].  Brown  v.  Calloway  [Wash.] 
75  P.  630. 

65.  See  ante,  g  2.  Bringing  appeal  instead 
of  error.  Trabue  v.  Williams,  [Pla.]  35  So. 
872.  Single  bill  of  exceptions  to  review 
three  cases  tried  together  By  stipulation. 
Cole  v.  Stanley,  118  Ga.  259,  45  S.  B.  282. 
See  1  Curr.  L.  151,  n.  30. 

66.  No  final  jndsnienti  McLucas  V.  St. 
Joseph  &  G.  I.  R.  Co.  [Neb.]  96  N.  W.  115; 
Carlson  v.  Jordan  [Neb.]  95  N.  W.  671; 
Welch  v.  Tlppery  [Neb.]  95  N.  W.  491;  Hay- 
man  V.  Lambden,  97  Md.  33,  54  A.  962;  Solaok 
V.  Gans  [Neb.]  96  N.  W.  633;  Grlswold  v. 
Bender  [Nov.]  75  P.  161;  Wheeling  &  B.  G. 
R.  Co.  V.  Atkinson,  53  W.  Va.  539,  44  S.  B. 
773;  Akins  v.  Hicks  [Mo.  App.]  77  S.  W. 
86;  Stewart  v.  Lenoir,  31  Tex.  Civ.  App.  470, 
72  S.  W.  619;  Britt  v.  Sweeney  [Tex.  Civ. 
App.]  75  S.  W.  933;  Boren  V.  Jack  [Tex. 
Civ.  App.]  73  S.  W.  1061;  August  v.  HaU 
[Ark.]  74  S.  W.  518.  Appeal  from  order 
confirming  master's  report.  Munyos  v. 
Filmore  [Ind.  T.]  76  S.  Yf.  257.  Judgment 
for  costs  only.  Helnberg  Bros.  v.  Thompson 
[Pla.]  35  So.  335;  Marsh  v.  Bennett  [Pla.] 
35  So.  336;  Birmingham  Trust  &  Sav.  Co. 
V.  Jackson  County  Mill  Co.  [Fla.]  35  So.  877; 
Morrison  v.  McCaskill  [Pla,]  35  So.  877; 
Cobb  V.  Santa  Rosa  County  [Fla,]  36  So.  172; 
Hannah  v.  Charles  town  Nat.  Bank,  53  W. 
Va.  82,  44  S.-  E.  152.  An  order  entered  on 
the  verdict  of  a  Jury  on  an  issue  out  of 
chancery,  that  the  defendant  merely  recover 
costs  of  the  plaintiff  is  not  a  final  Judg- 
ment, decree,  or  order,  giving  the  right  of 
appeal.  Corley  v.  Corley,  53  W.  Va.  142. 
44  S.  E.  132.  Order  made  at  chambers. 
Custer  County  Bank  v.  W.  H.  Walling  Mer- 
cantile Co.  [S.  D.]  94  N.  W.  582.  Mandamus. 
Judgment  granting  writ  absolute  not  actual- 
ly rendered.  Thomas  County  Com'rs  v.  Hop- 
kins [Ga.]  45  S.  B.  433.  Where  notice  of 
appeal  Is  not  served  on  the  clerk  until  after 
filing  Judgment  roll  it  is  not  premature, 
though  served  on  party  before.  Brannon  v. 
White  Lake  Tp.  [S.  D.]  95  N.  W.  284.  Min- 
ute entry  directing  Judgment  Is  not  a  judg- 
ment. Llsker  v.  O'Rourke,  28  Mont.  129,  73 
P.  416,  Dismissal  for  failure  to  file  and 
serve  a  motion  for  a  new  trial  will  be 
denied,  where  It  appears  that  a  paper  pur- 
porting to  be  such  a  motion  was  filed  and 
treated  as  such .  a  motion  on  its  merits  by 
the  court  and  parties  below.  Crocker  v. 
Pacific  Lounge  &  Mattress  Co.  [Wash.]  75 
P.  632.  Order  dissolving  injunction  and 
vacating  appointment  of  receiver.  Stubbs 
V.  McConnell,  119  Ga.  21,  45  S.  E.  710.  An 
objection  that  an  appeal  from  a  judgment 
construing  a  will  Is  premature,  because  a 
reference  to  take  an  account  of  adva^ice- 
ments  was  necessary,  is  untenable  where  no 
motion  for  reference  was  made.  Lee  v. 
Baird,  134  N.  C.  410,  46  S.  E.  955.  Defendant 
in  whose  favor,  a  new  trial  has  been  award- 
ed cannot  appeal.  Owsley  v.  Owsley,  25  Ky, 
L.  R.  1218,  77  S.  W.  402.  Failure  of  a  Judg- 
ment to  recite  the  formula,  "that  defend- 
ants   go    hence   without    day"    does    not    af- 
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the  bond  if  it  be  jurisdictional/^  or  any  error  of  substance  in  the  "record/'  "tran- 


fect  ita  finality.  Staacke  Bros.  v.  Walker 
&  Chllooat  [Tex.  Civ.  App.]  73  S.  W.  408. 
See  1  Curr.  L.  151,   n.  31. 

07.  Pittsburgh  Wagron  Work's  Estate,  20  4 
Pa.  435;  Koochiching  Co.  v.  Franson  [Minn.] 
98  N.  W.  98;  Van  Buskirk  v.  Baleh  [Colo. 
App.]  74  P.  792;  Powell  v.  May  [Mont.]  74 
P.  80;  Henderson  v.  Barnes  [Utah]  75  P. 
759;  Robson  v.  Colson  [Idaho]  72  P.  951; 
MoCrea  v.  McGre-w  [Idaho]  75  P.  67.  Rule  14, 
subd.  6,  and  Rule  16,  subd.  1,  90  F.  clviii, 
cUx,  31  C.  C.  A.  olviii,  clix.  Chamberlain 
Transp.  Co.  v.  South  Pier  Coal  Co.  [C.  C.  A.] 

126  F.  165.  Failure  to  retender  bill  of  ex- 
ceptions returned  for  correction.  Walker  v. 
Wood,  119  Ga.  624,  45  S.  B.  869.  Failure  to 
flle  bond  and  serve  citation  for  a  few  days, 
no  prejudice  bein^  shown  will  not  require 
dismissal  in  bankruptcy  case.  Columbia 
Iron  Wks.  Co.  v.  National  Lead  Co.  [C.  C. 
A.]  127  F.  99.  Appeal  from  order  allowing 
olaim  in  bankruptcy.  In  re  Alden  Blec.  Co, 
[C.  C.  A.]  123  F.  415.  Delay  in  filing  peti- 
tion for  review  in  bankruptcy  held  excusa- 
ble.    In    re    Qroetzinger    &    Sons    [C.    C.    A.] 

127  F.  124.  Failure  to  perfect  appeal  to 
term  designated  in  notice  is  not  jurisdic- 
tional. Hoffi  V.  Shockley,  122  Iowa  720,  98 
N.  W.  573.  Statute  is  mandatory  in  irriga- 
tion cases  [Mills'  Ann.  St.  §§  2429,  2432]. 
Needle  Rock  Ditoh  Co.  v.  Crawford-Clipper 
Ditch  Co.  [Colo.]  75  P.  424.  Failure  to  ap- 
peal within  6  months  in  chancery  ease 
[Laws  1893,  o.  4130,  p.  61].  Hodges  V.  Moore 
[Fla.]  35  So.  13.  Delay  In  filing  bill  of  ex- 
ceptions In  clerk's  office.  Seaboard  Alr-Llne 
R.  V.  Wheat,  117  Ga.  761,  45  S.  B.  77.  Delay 
In  prosecution,  appeal  from  justice's  judg- 
ment in  unlawful  detainer.  American  Brass 
Mfg.  Co.  v.  Philippi  [Mo.  App.]  77  S.  W. 
475.     Bee  1  Curr.  L.  151,   n.  32. 

68.-  Snell  V.  State  [Neb.]  97  N.  W.  329; 
Stroud  V.  Western  Union  Tel.  Co.,  133  N. 
C.  253,  45  S.  E.  592;  Court  of  Honor  v. 
Bankert,  31  Ind.  App.  689,  68  N.  B.  1039; 
Fonda  v.  Jackson,  202  111.  113,  67  N.  B.  741 ; 
Porter  v.  Martin  [Ala.]  35  So.  1006;  Selber 
V.  Young,  109  La.  1080,  34  So.  95.  Abstract. 
Todd  V.  Carr  [S.  D.]  97  N.  W.  720.  A 
statement  prepared  for  use  on  motion  for 
new  trial  may  be  used  on  appeal  though 
not  actually  used  on  motion  for  new  trial. 
Kelley  v.  Ning  Tung  Ben.  Ass'n,  138  Cal. 
602,  72  P.  148.  Motion  denied  where  motion 
for  new  trial  was  made  and  statement  there- 
on is  in  process  of  settlement.  Bernard  v. 
Sloan,  138  Cal.  746,  72  P.  360;  Vinson  v. 
Los  Angeles  Pae.  R.  Co,  [Cal.]  72  P.  840. 
Failure  of  appellant  guardian  ad  litem  to 
flle  bill  of  exceptions  or  transcript.  In  -re 
Moss,  141  Cal.  xviii,  74  P.  546.  Transcript 
not  accompanied  by  filing  fee  cannot  be 
filed.  Hilts  v.  Hilts,  43  Or.  162,  72  P.  697. 
Delay  in  filing  transcript  not  jurisdictional 
in  Washington.  Chapin  v.  Port  Angeles,  31 
Wash.  535,  72  P.  117.  No  complete  transcript 
of  record  and  no  schedule  of  parts  desired 
filed  within  90  days.  Nelson  County  v. 
Bardstown  &  L.  Turnpike  Co.,  24  Ky.  L.  R. 
2056,  72  a.  W.  1104.  Failure  to  flle  abstract 
and  brief  as  stipulated  on  continuance. 
Plato  V.  Neff  [Mo.  App.]  74  S.  W.  886.  See 
1  Curr.  L.  151,  n.  33. 

e».  Bartlett  v.  Slater,  183  Mass.  152,  66 
N.   E.   631.     Failure  to  assign  before   allow- 


ance of  appeal  as  required  by  -C.  C.  A.  rule 
11,  91  Fed.  vl,  32  C.  C.  A.  Ixxxvlll.  Web- 
ber V.  Mihills  [C.  C.  A.]  124  F.  64.  Failure 
to  assign  before  call  of  case.  Atlantic  & 
B.  R.  Co.  V.  Penny,  119  Ga.  479,  46  S.  B. 
666.     See   1    Curr.    L.    161,   n.    34. 

70.  Todd  V.  Carr  [S.  D.]  97  N.  W.  720; 
Butler  V.  McCormick  [Mont.]  71  P.  764; 
Stroud  V.  Western  U.  Tel.  Co.,  133  N.  C. 
253,  45  S.  E.  592;  Russell  v.  Deadwood  De- 
velopment Co.  [S.  D.]  94  N.  W.  693.  No 
brief  for  either  party.  Lopez  v.  Vogis  [Tex. 
Civ.  App.]  78  S.  W.  239.  Filing  briefs  too 
late  to  give  appellee  full  20  days  before 
submission  In  which  to  file  his.  San  An- 
tonio &  A.  P.  R.  Co.  V.  Brook  [Tex.  Civ. 
App.]  77  S.  W.  953;  Harris  v.  Bryson,  31  Tex. 
Civ.  App.  514,  73  S.  W.  548.  Delay  of  six 
months  after  submission  of  the  case.  Welch 
V.  Synoground  [S.  D.]  97  N.  W,  720.  Right 
to  dismissal  for  failure  to  flle  points  and 
authorities  not  affected  by  filing  after  mo- 
tion. Rules  2  and  5.  MoCabe  v.  Healy,  139 
Cal.  30,  72  P.  359.  Failure  to  file  within 
time  stipulated  by  parties.  Sheehan  v.  First 
Maoy  Ditch  Co.  [Wyo.]  73  P.  964.  Motion 
to  reinstate  denied  where  no  excuse  is  shown. 
Calvert  v.  Carstarphen,  133  N.  C.  25,  45  S. 
B.  353.  Failure  to  flle  abstract  and  brief  as 
stipulated.  Plato  v.  Neff  [Mo.  App.]  74  S. 
W.  886.  Brief  used  In  another  case  not  suffi- 
cient. Laclede  County  Bank  v.  Jones,  175 
Mo.  G31,  74  S.  W.  998.  Failure  to  file  in  trial 
court  and  give  notice  to  appellee.  Gulf,  etc., 
R.  Co.  v.  Hall  [Tex.  Civ.  App.]  74  S.  W.  778. 
Failure  to  file  brief  below  held  waived  by 
stipulation.  San  Antonio  &  A.  P.  R.  Co.  v. 
Turnham  [Tex.  Civ.  App.]  77  S.  W.  625. 
Where  the  appellant  is  in  doubt  as  to 
whether  the  suit  is  at  law  or  In  equity 
and  moves  for  an  order  determining  that 
question,  and  designating  who  shall  first 
file  briefs,  a  counter  motion  to  dismiss  for 
failure  to  flle  briefs,  if  the  suit  be  at  law, 
and  for  failure  to  bring  up  the  evidence,  if 
it  be  in  equity,  will  be  refused  and  appellant 
directed  to  file  the  first  brief  and  also  give 
permission  to  bring  up  the  evidence. 
Sohmidtke  v.  Keller  [Or.]  73  P.  S32.  Bee  1 
Curr.   L.    151,   n.    35. 

71.  Winchester  v.  Morris  [Wash.]  74  P. 
361;  Donovan  v.  Woodcock  [S.  D.]  99  N.  W. 
82;  Rhea  v.  Brown  [Neb.]  94  N.  W.  716; 
Bartlett  v.  Frazier  [Mich.]  95  N.  W.  721; 
Shattuck  V.  Costello  [Ariz.]  71  P.  940;  Doran 
V.  Lose,  3  Ariz.  284,  73  P.  443;  Blum  &  Co. 
V.  Wyly,  110  La.  211,  34  So.  416.  Appeal 
to  district  court  from  order  of  county  board 
rejecting  claim.  Cedar  County  v.  McKInney 
Loan  &  Investment  Co.  [Neb.]  95  N.  W.  606. 
Dismissal  of  involuntary  petition  in  bank- 
ruptcy. In  re  Miller  [Okl.]  75  P.  1128.  Appeal 
dismissed  "where  in  absence  of  proof  of  "mis- 
take or  accident,"  the  undertaking  was  not 
filed  Vvfith  the  notice  of  appeal.  Morrison  v. 
O'Brien  [S.  D.]  97  N.  W.  2.  Failure  to  men- 
tion obligee,  or  provide  that  appeal  shall 
be  prosecuted  with  effect.  Herrlck  v.  Hill 
[Ariz.]  73  P.  399.  Motion  denied  where  bond 
is  on  file  and  no  specific  objection  is  made. 
Bernard  v.  Sloan,  138  Cal.  746,  72  P.  360. 
Undertaking  not  in  conformity  with  notice 
of  appeal.  Walker  v.  McGInness  [Idaho]  72 
P.  886.  Not  jurisdictional  in  Oregon.  Dowel  I 
V,  Bolt    [Or.]    75   P.   714.     Where   no   amount 
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'script,"  "assignment/'  "briefs"  or  the  like/^  will  ordinarilv  warrant  and  often 
necessitate  dismissal.    An  appeal  is  neither  premature  nor  too  late  if  judgment 


was  fixed  for  that  part  of  the  Judgment  not 
for  money,  a  bond  for  $200  and  double  the 
judgment  for  costs  was  sufficient.  liaoafE 
V.  Dutch  Miller  Min.  &  Smelting  Co.,  31 
Wash.  566,  72  P.  112.  The  misuse  of  "pjain- 
tlft"  for  "defendant"  is  not  fatal.  Dossett 
V.  St.  Paul  &  T.  Lumber  Co.,  31  "Wash.  489, 
72  P.  116.  The  failure  of  an  unnecessary 
party  to  execute  the  appeal  bond  is  not 
fatal.  Person  unnecessarily  named  In  no- 
tice of  appeal.  Noble  v.  Whltten  [Wash.] 
76  P.  95.  The  fact  that  the  amount  of  the 
bond  required  to  take  a  suspensive  appeal 
is  written  in  the  order  granting  the  appeal 
is  no  ground  of  dismissal.  Grasser  v.  Blank, 
110  La.  493,  34  So.  648.  Appeal  by  several 
not  dismissed  on  the  ground  that  only  one 
is  obligated  to  prosecute.  Goothye  v.  De- 
latour.  111  La.  766,  35  So.  896.  Where  the 
bond  is  insufficient  as  for  an  amount  less 
than  double  the  costs  as  estimated  by  the 
clerk  and  time  is  given  to  file  a  new  bond, 
the  clerk  cannot  reduce  his  estimate  and 
approve  a  bond  for  less  than  the  amount 
ordered  before.  Black  v.  Claiborne  [Tex. 
Civ.  App.]  75  S.  W.  40.  An  alteration  in 
the  bond  not  shown  to  have  been  made  sub- 
sequent to  its  execution  will  not  dismiss. 
Parshall  v.  Clark  [Tex.  Civ.  App.]  77  S.  W. 
437.     See  1  Curr.  L.   151,  n.   36. 

72.  Failure  to  file  abstracts.  Russell  v. 
Deadwood  Development  Co.  [S.  D.]  94  N.  W. 
693;  O'Neal  v.  Saville  [Mo.  App.]  73  S.  W. 
726;  Whitehead  v.  St.  Louis,  L  M.  &  S.  R. 
Co.,  176  Mo.  475,  75  S.  W.  919.  Insufficient 
abstract.  Brennan  Mercantile  Co.  v.  Vick- 
ers,  31  Colo.  324,  73  P.  46.  Failure  of  ab- 
stract to  show  that  appeal  was  taken  or 
that  notice  was  ever  served.  Morehouse 
V.  Doxsee  [Iowa]  99  N.  W.  143.  Abstract 
of  another  case  of  dissimilar  pleadings  and 
Judgment  not  sufficient.  Laclede  County 
Bank  v.  Jones,  175  Mo.  631,  74  S.  W.  998. 
Lack  of  index  in  abstract  on  appeal  from 
appellate  court  in  Illinois,  and  failure  to 
print  opinion.  Chadwick  v.  People,  206  111. 
122,  68  N.  B.  1108;  Ernst  v.  Schmitz,  207 
111.  604,  69  N.  B.  923.  Lack  of  index  in  ab- 
stract. Chadwick  v.  People,  206  111.  122,  68 
N.  B.  1108;  Ernst  v.  Schmitz,  207  111.  604,  69 
N.  B.  923.  Failure  of  original  abstract  to 
contain  Judgment  and  show  filing  of  bill  of 
exceptions  is  not  fatal,  where  transcript 
shows  there  was  a  Judgment  and  amended 
abstract  shows  filing  of  bill.  Trippensee  v. 
Braun  [Mo.  App.]  78  S.  W.  674.  Absence  of 
an  affidavit  for  appeal  from  the  abstract 
will  not  catise  dismissal  where  the  record 
recites  that  one  was  filed.  Holland  v.  St. 
Louis  &  S.  F.  R.  Co.  [Mo.  App.]  79  S.  W. 
608.  Failure  of  an  abstract  otherwise  good 
to  show  the  day  of  the  month,  or  the  terra 
when  final  Judgment  was  rendered,  is  not 
ground  for  summary  dismissal,  those  facts 
not  being  material  to  any  question  pre- 
sented by  the  appeal.  State  v.  Smith,  172 
Mo.  446,  72  S.  W.  692.  That  the  abstract 
Is  not  sufHciently  full  to  authorize  consid- 
eration of  the  assignments  of  error,  is  not 
ground  for  dismissal.  Venner  v.  Denver 
Union  Water  Co.    [Colo.]  75  P.  927. 

Briefs  t  Failure  of  brief  to  show  pro- 
ceedings and  refer  to  pages  of  record.  Rules 
J9,  SO,  81.     Walker  v.  Texas  &  N.  O.  R.   Co. 


[Tex.  Civ.  App.]  75  S.  W.  47.  Failure  to 
file  and  serve  abstract  and  briefs.  Rule  15. 
O'Neal  V.  Saville  [Mo.  App.]  73  S.  W.  726. 
Absence  of  assignments  of  error  in  the  brief 
is  not  ground  for  dismissal.  Johns  v.  Ruff 
[N.   D.]    95  Mo.   440. 

Assignment    embodying    several    matters. 
Loeweke  v.   Lumbermen's  Bldg.   &   L.  Ass'n, 

21  Pa.  Super.  Ct.  389.  Failure  to  sign  as- 
signments. Rubey  v.  Hough,  161  Ind.  203, 
67  N.  B.  257.  Assignments  not  quoting 
charge    complained    of.      Mitchell    v.    Jodon, 

22  Pa.  Super.  Ct.  304.  No  assignments  of 
error  in  appellant's  brief,  and  no  effort  to 
supply  omission  after  objection.  Rule  29. 
Bowman  v.  Hoffman  [Tex.  Civ.  App.]  74  S. 
W.  340. 

Omissions  from  transcript  record  or  paper 
boolE!  Failure  to  print  record  in  full,  set 
forth  a  statement  of  the  questions  involved, 
and  assign  errors  specifically.  Oakland 
Borough  V.  Boyden,  22  Pa.  Super.  Ct.  278. 
Failure  to  print  insurance  policy  on  which 
suit  is  brought.  Backenstone  v.  Nine.  22 
Pa.  Super.  Ct.  29.  Proceedings  on  case 
stated,  no  docket  entry.  Judgment,  or  assign- 
ment of  error.  Warwick  Iron  &  Steel  Co 
V.  McKeag,  205  Pa.  490,  55  A.  179.  Failure 
to  print  opinion  of  court  below.  Sup.  Ct. 
Rule  19.  Banker  v.  Pennsylvania  R.  Co., 
205  Pa.  609,  55  A.  833.  Failure  to  specify  in 
writing  particular  errors  and  file  in 
prothonotary's  office  in  supreme  court. 
Croasdale  v.  Von  Boyneburgk,  206  Pa.  15, 
55  A.  770.  Omission  to  page  and  index  tran- 
script. Smith  V.  Sutton  [Ind.' App.]  69  N.  E. 
688.  Failure  of  seals  over  tie  of  transcript 
to  bear  impression  of  seal  of  court.  Dist.  & 
county  court  Rule  90.  Conner  v.  Downes 
[Tex.  Civ.  App.]  74  S.  W.  781.  No  papers 
authenticated.  Wilson  v.  Hickman  [Colo. 
App.]  73  P.  1088;  Village  of  Sand  Point  V. 
Doyle  [Idaho]  74  P.  861.  Case  made  Insuffi- 
ciently authenticated.  Oligschlager  v.  Grell 
[Okl.]  75  P.  1131.  No  statement  on  appeal, 
no  bill  of  exceptions,  no  specification  of 
error,  and  no  statement  embodying  copies 
of  court  minutes.  Griswold  v.  Bender  [Nev.] 
75  P.  161.  Judgment  for  intervener  and 
appeal  by  plaintiff;  omission  of  order  strik- 
ing out  plaintiff's  answer  to  complaint  in 
intervention,  order  refusing  plaintiff's  mo- 
tion for  leave  to  file  answer,  and  order 
granting  intervener's  motion  for  Judgment 
on  pleadings.  Doty  v.  MeClusky,  28  Mont. 
507,  73  P.  118.  Matters  already  pfrt  of  the 
archives  of  the  court  by  reason  of  being 
Included  in  the  transcripts  of  prior  appeals 
need  not  be  printed.  Succession  of  Bothiek. 
110  La.  109,  84  So.  163.  Slight  variation  in 
names  of  parties  In  bill  of  exceptions  will 
not  cause  dismissal.  Fussell  v.  Dennard,  US 
Ga.  270,  45  S.  E.  247.  Incomplete  record  in 
Federal  court.  Williams  Bros.  v.  Savage  [C. 
C.  A.]  120  F.  497;  Merriman  v.  Chicago,  D. 
&  V.  R.  Co.  [C.  C.  A.]  120  F.  240;  Wolcott's 
Estate  v.  McCormlck  Harvesting  Co.  [Neb.] 
96  N.  W.  216.  That  the  record  is  insufficient 
is  not  ground  of  dismissal.  Merriman  v. 
Chicago  R.  Co.  [C.  C.  A.]  120  F.  240.  Even 
though  the  certificate  does  not  show  that 
all  the  records  filed  in  the  action  are  re- 
turned, if  it  appears  to  the  satisfaction  of 
the  court  that  such  is   the  case,   the   appeal 
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has  in  fact  been  entered  and  the  statutory  period  has  not  elapsed  since  notice 
tliereof."  Omission  of  that  which  it  is  an  officer's  duty  to  supply  is  not  chargeable 
to  appellant,"  nor  is  an  amendable  defect,"  nor  errors  of  procedure  not  prejudi- 
cial to  defendant  in  error,'"  good  cause.  Appellant's  failure  to  file  an  abstract 
may  be  cured  by  respondent  furnishing  one,"  and  omissions  from  appellant's  brief 
may  be  cured  by  his  reply." 

Where  no  exceptions  were  taken  to  the  decree  on  a  bill  in  equity,  the  appeal  will 
be  quashed,"  and  where  a  statement  on  motion  for  new  trial  does  not  specify  where- 
,  in  the  evidence  is  insufficient  to  support  the  judgment  a  motion  to  disregard  it  will 
be  sustained  and  the  appeal  dismissed." 


will  not  b8  dismissed.  Jourdaln  v.  Luoh- 
slnger  [Minn.]  97  N.  W.  740.  No  judgment 
roll.  Stanton  v.  Lewis,  28  Mont.  267,  72 
P.  658;  Peatherman  v.  Granite  County,  28 
Mont.  462,  72  P.  972;  Beck  v.  -Holland,  28 
Mont.  460.  72  P.  972;  Glavln  v.  Lane  [Mont.] 
74  P.  406;  Denny  v.  Wright  [Okl.]  74  P.  104. 
Failure  to  exhibit  final  judgment.  Seaboard 
Air  Line  R.  v.  Bennett  [Fla.]  86  So.  86;  Kin- 
man  V.  Soheuer  [Mont.]  75  P.  690.  Failure 
'  to  Include  the  judgment  in  the  abstract  will 
'  not  cause  dismissal  where  a  certificate  Is 
I  duly  filed,  and  the  judgment  Itself  is  not 
!  challenged  [Rev.  St.  1899,  i  813].  State  v. 
Smith,  172  Mo.  618,  73  S.  W.  134.  Failure 
to  Insert  In  the  "case"  the  fact  that  judg- 
ment has  been  entered  Is  not  ground  for 
dismissal.  Ballentlne  v.  Hammond  [S.  C] 
46  S.  B.  1000.  Record  must  be  by  "copy"; 
originals  of  papers  confer  no  jurisdiction, 
i  Cornell  v.  Matthews,  28  Mont.  457,  72  P.  975. 
No  recital  that  record  contains  correct  copies 
of  papers  and  proceedings.  First  Nat.  Bank 
V.  Oxford  Lake  Line  [Fla.]  34  So.  893.  Where- 
error  is  assigned  on  the  overruling  of  a  mo- 
tion for  new  trial  In  which  no  point  Is 
made  on  the  form  of  the  verdict,  and  the 
bill  of  exceptions  recites  the  substance  of 
the  verdict,  the  writ  of  error  will  not  be 
dismissed  because  the  verdict  is  not  specified 
or  transmitted  as  part  of  the  record.  Len- 
ney  v.  Finley,  118  Ga.  427,  45  S.  B.  317.  The 
incorporation  of  material  parts  of  the  record 
proper  in  the  bill  of  exceptions  Instead 
of  bringing  them  up  separately  Is  not  fatal. 
Daniel  v.  Central  of  Georgia  R.  Co.,  119  Ga. 
246,  46  S.  B.  107.  The  unnecessary  Incor- 
poration of  formal  parts  of  pleadings,  writs, 
and  other  papers  in  the  transcript  on  ap- 
peal, is  not  ground  for  dismissal,  but  no 
costs  for  unnecessary  parts  can  be  recovered. 
Greene  v.  Montana  Brewing  Co.,  28  Mont. 
380,  72  P.  751.  Under  statutes  providing  that 
appellant  must  bring  up  so  much  of  the 
record  as  is  necessary  to  present  the  ques- 
tions to  be  decided,  failure  to  bring  up  a 
complete  transcript  Is  not  ground  of  a  mo- 
tion to  dismiss,  and  if  respondent  feels  that 
the  record  is  Incomplete  he  must  himself 
complete  It.  Backhaus  v.  Buells,  43  Or.  658, ' 
72  P.    976,    73    P.    342. 

Fnilure  of  record  to  contain  all  evidence  t 
Failure  of  the  settled  case  to  contain  all  the 
evidence  is  not  ground  for  dismissal,  but 
only  goes  to  the  power  of  the  court  to  re- 
view the  evidence.  Sykes  v.  Beck  [N.  D.] 
96  N.  W.  844.  The  failure  to  transmit  books 
and  exhibits  constituting  part  of  the  testi- 
mony taken  before  a  circuit  court  commis- 
sion in  a  chancery  case  Is  not  ground  for 
a  dismissal  of  the  appeal,  the  remedy  being 
to    have    them    submitted.     Hughes    v.    Love 


[Mioh.l  98  N.  W.  977.  Recital  that  no  evi- 
dence except  flies  and  records  was  Intro- 
duced does  not  supply  place  of  bill  of  ex- 
ceptions as  files  are  no  part  of  record.  Camp- 
bell V.  Mechanics'  Sav.  Bank,  66  Kan.  778, 
71  P.  829.  Dismissal  on  the  ground  that 
certain  record  evidence  Is  not  in  the  record 
will  not  be  granted  where  it  does  not  ap- 
pear that  it  was  offered  below.  In  re  Seim, 
111  La.  554,  35  So.  744.  Failure  to  bring 
up  record  in  another  case  offered  in  evi- 
dence by  appellees  will  not  require  dismis- 
sal, where  clerk  certifies  It  cannot  be  found 
and  Its  loss  Is  not  attributable  to  appellant. 
Succession  of  Bothlok,  110  La.  109,  34  So. 
163.  Where  exhibits  referred  to  in  the  rec- 
ord are  fairly  identifiable  with  papers  .al- 
ready copied  Into  the  record,  the  proceed- 
ing In  error  will  not  be  dismissed  for  failure 
to  bring  up  all  the  evidence.  Dendy  v. 
First  Nat.  Bank,  67  Kan.  856,  71  P.  830,  74 
P.  268.  The  trial  judge's  certificate  cannot, 
by  stating  that  all  the  evidence  Included, 
supply  the  lack  of  a  statement  to  that  ef; 
feet  In  the  record  Itself.  Smith  v.  Alexan- 
der, 67  Kan.  862,  74  P.  240.  A  recital  In  the 
record  at  the  close  of  the  evidence  that 
plaintiff  and  defendant  having  no  further 
evidence,  rested  and  the  case  was  closed, 
is  Insufficient  to  show  that  all  the  evidence 
is  contained  In  the  case  made.  Id.  See  1 
Ourr.  L.   152,  n.  37. 

73.  Presoott  v.  Brooks  [N.  D.]  94  N.  W. 
8S. 

T4.  Failure  of  county  judse  to  transmit 
record  in  time.  Drexel  v.  Repd  [Neb.]  95 
N.  W.  873.  Inability  of  register  because  of 
sickness  to  make  up  transcript.  Maynadler 
V.  Armstrong  [Md.]  56  A.  357.  Failure  of 
clerk  to  enter  filing  of  bill  of  exceptions 
properly  filed.  Woltemahr  v.  Doye  [Mo. 
App.]  76  S.  W.  1053.  See  1  Curr.  L.  162,  n. 
40. 

75.  A  clerical  error  In  the  date  of  the 
affidavit  for  appeal  will  not  dismiss.  Viertel 
V.  Viertel,    99  Mo.  App.   710,   75   S.  W.   187. 

76.  Revival  of  judgment  '^v  debtor  In 
name  of  administrator  of  deceased  creditor 
Is  harmless,  since  process  would  issue 
against  administrator  without  it.  Char- 
lottesville V.  Stratton's  Adm'r  [Va.]  45  S. 
B.    737. 

77.  W.  W.  Kimball  &  Co.  v.  Deaton,  102 
Mo.  App.  45,  74  S.  W.  427. 

78.  Dismissal  will  not  be  mnde  for  failure 
to  print  in  appellant's  opening  brief  the 
findings  of  fact  on  which  errors  are  assigned, 
where  they  are  properly  printed  in  his  reply 
brief.     Timm  V.   Timm    [Wash.]    75   P.    879. 

79.  Beatty  V.  Harris,  205  Pa,  377,  54  A. 
1031. 

80.  Robson   v.   Colson    [Idaho]    72   P.    951. 
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(§11)  H.  Raising  and  ivaiver  of  defects  in  appellate  procedure;  motions  and 
pleas."'- — Power  to  inquire  into  matters  of  fact  aflfecting  the  jurisdiction  belongs 
to  the  appellate  courts.'^  Where  the  appellate  court  ia  an  appeal  from  a  decree 
of  divorce  orders  appellant  to  pay  appellee  temporary  alimony,  which  is  paid,  a  siib- 
sequent  dismissal  of  the  appeal  for  want  of  jurisdiction  will  not  reverse  the  order 
for  alimony,  so  as  to  entitle  appellant  to  recover  it.^'  Formal  objections,**  but  not 
jurisdictional  ones,*^  are  waived  if  not  raised  before  submission  on  the  merits. 

A  motion  to  dismiss  that  involves  the  merits  of  the  case  will  be  ignored,'"  or  the 
consideration  thereof  postponed  until  final  hearing,*'  and  unless  it  is  very  evident 
that  the  appeal  should  be  dismissed  on  the  groimd  averred,  the  motion  to  dismiss  will 
be  deferred  until  the  case  is  heard  on  the  merits.**  A  motion  to  dismiss  or  affirm 
for  failure  to  file  briefs  will  not  be  considered  where  an  examination  of  the  record 
shows  that  the  judgment  should  be  affirmed.*' 

A  motion  to  dismiss  for  defect  of  procedure  is  sometimes  sustained,  unless  ap- 
pellant within  a  certain  time  takes  measures  to  cure'  it,'"  and  application  for  per- 
mission to  remedy  defects  after  motion  is  sometimes  granted.*^  An  abandonment 
of  the  appeal  from  the  particular  order  involving  the  defect  avoids  the  motion."'' 
The  affidavit  of  the  clerk  below  attached  to  the  brief  of  counsel  for  plaintiff  in  error, 
setting  forth  reasons  why  no  service  of  the  bill  of  exceptions  was  had,  will  not  be 
considered  in  answer  to  a  motion  to  dismiss."'  Where  the  question  of  defendant's 
right  to  bring  his  writ  of  error  at  the  stage  of  the  proceedings  is  doubtful,  he  will 
on  dismissal  be  permitted  to  withdraw  his  record  and  present  the  bill  to  the  trial 
court  as  exceptions  pendente  lite."* 

Plaintiff  in  error  is  entitled  as  a  matter  of  right  to  dismiss  where  no  prejudice 
to  defendant  will  result,""  but  dismissal  will  not  be  granted  on  motion  of  appellant 


81.  See  1  Curr.  L.  153. 

82.  HUl  V.  Halleburton  [Tex.  Civ.  App.] 
73   S.   W.   21.     See  1   Curr.  L.   153,  n.    47. 

83.  Mercer  v.  Mercer  [Colo.  App.]  73  P. 
662. 

84.  Objections  must  be  raised  before  sub- 
mission on  the  merits.  Cincinnati,  I.  &  W. 
R.  Co.  V.  People,  205  111.  538,  69  N.  E.  40. 
An  objection  that  the  appeal  was  taken  by 
an  infant  in  his  own  name  Is  waived  if  not 
raised  until  after  submission.  Ramsey  v. 
Keith's  Adm'r,  25  Ky.  L,.  R.  1302,  77  S:  W. 
693.  Defect  of  parties  on  appeal  is  waived 
by  argument  on  tlie  merits.  Sclioenberger 
V.  White,  75  Conn.  605,  54  A.  882.  Any  de- 
foot  in  appellant's  procedure  Is  waived  by 
appellee  by  service  of  amendments  to  the 
ease.  Cooley  v.  Pennsylvania  R.  Co.,  40  Misc. 
239,  81  N.  Y.    a    692. 

85.  That  appeal  was  brought  where  er- 
ror only  would  lie  Is  not  waived  by  failure 
to  object,  since  consent  cannot  confer  juris- 
diction. Boalea  v.  Ferguson  [Neb.]  96  N. 
W.   337. 

86.  Wliether  or  not  the  court  erred  in 
entering  its  decree  can  be  reviewed  only  on 
appeal  therefrom  and  not  on  motion  to  dis- 
miss the  appeal.  Bradley  v.  Eecles  [C.  C. 
A.]  126  F.  945.  An  appeal  will  not  be  dis- 
missed on  the  ground  that  appellant  is  not 
a  "party  aggrieved"  where  a  determination 
of  that  fact  would  amount  to  a  determina- 
tion of  the  merits.  Appeal  by  special  ad- 
ministrator from  order  settling  his  account. 
In  re  Heaton's  Estate,  139  Cal.  xix,  73  P.  185. 

ST.  Where  a  cause  Is  appealed  from  the 
county  to  the  district  and  supreme  courts 
Buccesslvely,   and    the  record  shows  that   all 


the  testimony  before  the  county  court  on 
final  hearing  is  before  the  supreme  court, 
an  objection  that  certain  testimony  lost  was 
not  supplied,  or  the  irregularity  waived, 
does  not  challenge  the  regularity  of  the 
appeal,  and  will  not  be  entertained  until 
hearing  on  the  merits.  In  re  Mendenhall's 
Will,   43  Or.  542,  72  P.  318. 

88.  Grasser  v.  Blank.  110  La.  493,  34  So. 
648;  Succession  of  Wintz,  111  La.  40,  35  So. 
377;  Grubbs  v.  Pierson,  111  La.  101,  35  So.  474. 
Appeal  frivolous  and  taken  for  delay.  Dar- 
denne  v.  Schwing,  111  La.   318,  35  So.  583. 

89.  Steiger  v.  Fronhofer,  43  Or.  178,  72 
P.   693. 

90.  Failure  of  seals  on  transcript  to  bear 
impression  of  court  seal.  Conner  v.  Downes 
[Tex.    Civ.    App.]    74   S.   W.   781. 

91.  On  motion  to  dismiss  for  Irregulari- 
ties in  the  bond,  appellants  will  on  applica- 
tion be  given  leave  to  amend  and  the  mo- 
tion denied.  Venner  v.  Denver  Union  Wa- 
ter  Co.    [Colo.]    75    P.    927. 

92.  Objections  to  the  hearing  of  an  ap- 
peal from  an  order  denying  a  new  trial  will 
not  be  considered  where  appellant  in  his 
reply  brief  abandons  that  appeal  and  relies 
wholly  on  his  appeal  from  the  judgment 
Martin  v.  De  Ornelas,  139  Cal.   41,  72  P.  440. 

93.  Smith  &  Co.  v.  Hlrsch  &  Co.,  119  Ga. 
514,  46  S.  E.  637. 

94.  Thomas  County  Com'rs  v.  Hopkins 
[Ga.]    4B   S.   E.   433. 

95.  Though  he  has  assigned  cross  errors. 
Fahey  v.  Fahey  [Colo.]  74  P.  884.  An  ap- 
peal from  an  Interlocutory  decree  may  be 
dismissed  without  prejudice  on  the  appel- 
lant's motion,  where  undue  prejudice  to  the 
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after  argument,  if  prejudicial  to  appellee  and  objected  to  by  him."  The  statutorji 
provision  in  Colorado  for  dismissals  without  prejudice  does  not  apply  to  irrigation 
cases.*' 

Eow  presented?^ — Mere  irregularities  of  procedure  must  be  objected  to  by  mo- 
tion, not  on  the  final  hearing.""  Jurisdictional  errors  may  be  objected  to  at  any 
time,  even  on  rehearing,^  and  for  such  defects  appearing  on  the  record  the  court  will 
dismiss  suo  motu.^  Whether  the  abstract  of  appellant  is  sufficiently  full  to  author- 
ize consideration  of  the  assignments  of  error  cannot  be  raised  by  motion  to  dismiss." 

A  motion*  to  dismiss  must  advise  the  court  of  the  nature  of  the  questions  in- 
volved in  the  case."  Written  motion  may  be  waived.*  It  must  be  timely  ipade'  and 
notice  given.*  Service  may  be  waived."  Mere  departure  from  the  prescribed 
method  of  bringing  parties  into  court  and  applying  for  the  dismissal  of  the  appeal 
will  be  disregarded  where  a  situation  exists  which  warrants  judicial  action  in  the 
premises.^"    A  motion  to  dismiss  wiU  be  considered  before  final  ruling  in  the  case.^^ 

Reinstatement. — ^A  dismissed  appeal  may,  on  proper  showing,  be  reinstated,^* 
and  reinstatement  compelled  by  mandate  from  a  higher  court  where  dismissal  was 
unadvised  j*°  but  motion  will  be  denied  where  excessive  delay  is  unexplained^*  or 


appellee  will  not  result.  Greene  v.  United 
Shoe  Machinery  Co.  [C.  C.  A.]  124  F.  961. 
On  request  of  circuit  Judge.  Mossberg  v. 
Nutter  [C.  C.  A.]  124  P.  966.  An  appeal 
taken  by  an  incompetent  from  an  order  ap- 
pointing a  guardian  for  him  may  be  dis- 
missed on  his  own  motion  after  notice  to 
his  counsel.  In  re  Moss,  141  Cal.  xviil,  74 
P.  546. 

96.  Saint  V.  Cornwall,  207  Pa,  270,  B6 
A.    440. 

07.  MUls'  Ann.  Code,  §§  388a,  2429,  2432. 
Needle  Rock  Ditch  Co.  v.  Crawford-Clipper 
Ditch   Co.    [Colo.]    75   P.    424. 

98.  See  1  Curr.  L..  154. 

99.  Irregularity  in  taking  the  appeal  must 
be  raised  by  motion  to  dismiss,  and  not  on 
submission  on  the  merits.  Cincinnati,  I.  & 
W.  R.  Co.  V.  People,  205  111.  538,  69  N.  B. 
40.  That  a  stipulation  extending  the  time 
for  filing  a  bill  of  exceptions  was  not  copied 
into  the  record  is  no  ground  for  affirm- 
ance; such  defect  should  be  reached  by  mo- 
tion of  some  kind.  Zumault  v.  Kansas  City 
Suburban  Belt  R.  Co.,  175  Mo.  288,  74  S.  W. 
1015.  A  motion  to  dismiss  is  a  proper  man- 
ner to  take  advantage  of  failure  to  file  the 
transcript  w^ithin  the  proper  time.  Hilts  v. 
Hilts,  43  Or.   162,  72  P.   697. 

1.  Where  there  is  no  jurisdiction,  an 
appeal  will  be  dismissed  on  motion,  though 
the  question  is  not  raised  until  on  rehearing. 
Failure  in  respect  to  bond.  Shattuck  v. 
Costello  tArlz.]  71  P.  940. 

2.  The  appeal  court  will  take  notice  of 
its  own  lack  of  Jurisdiction  over  the  sub- 
ject-matter and  dismiss  in  such  case  with- 
out motion.  Bverette  Piano  Co.  v.  Bash,  31 
Ind.  App.  498,  68  N.  B.  329.  Abstract  fail- 
ing to  show  that  appeal  was  taken."  More- 
house V.  Doxsee  [Iowa]  99  N.  W.  143.  Rec- 
ord shows  no  entry  of  appeal  and  appellee 
makes  no  appearance.  City  of  Orlando  v. 
Macy  [Fla.]  34  So.  298.  Transcript  showing 
no  final  judgment.  Seaboard  Air  Line  R. 
V.  Bennett  [Fla.]  36  So.  86.  Where  bill  of 
exceptions  is  stricken  from  the  transcript 
and  nothing  remains  but  the  notice  of  appeal 
and  clerk's  oertifloate.  Tingley  v.  Otla,  141 
Cal.   71,   74  P.    448. 


3.  Venner  v.  Denver  Union  Water  Co. 
[Colo.]  75  P.  927. 

4.  See   1  Curr.  Li.   154. 

6.  But  where  a  lack  of  jurisdiction  ap- 
pears from  plaintiff's  motion  to  dismiss  his 
own  writ  of  error,  failure  to  set  forth  a 
copy  of  the  judgment  is  not  fatal  to  th'j 
motion.     Fahey  v.    Fahey    [Colo.]    74   P.    884. 

6.  Arthur  Fritsch  Foundry  &  Mach.  Co. 
v.  Goodwin  Mfg.  Co.,  96  Mo.  App.  631,  75 
S.    W.    1119. 

7.  18  months  after  cause  briefed  on  mer- 
its Is  too  late.  Motion  to  dismiss  a  second 
appeal  because  entered  while  a  prior  appeal 
was  pending.  Dorman  v.  McDonald  [Fla.] 
36   So.    52. 

8.  A  notice  of  motion  to  dismiss  an  ap- 
peal which  fails  to  specify  the  grounds  on 
which  it  is  made  Is  defective.  Albany  Brass 
&  Iron  Co.  V.  Alton,  84  N.  T.  S.  180.  The 
notice  of  motion  must  be  served  ten  days 
before  the  motion  can  be  heard.  Rule  18. 
Rogers  v.  Trumbull,  31  Wash.  656,  72  P.  459. 
Leaving  the  notice  of  motion  under  the  door 
of  a  room  believed  to  be  the  oflice  of  ap- 
pellant's attorney  is  insufficient  service.     Id. 

9.  A  written  motion  to  dismiss  for  want 
of  prosecution  may  be  waived  and  by  con- 
sent of  parties  be  submitted  without  serv- 
ice. Rule  24,  Arthur  Fritsch  Foundry  & 
Mach.  Co.  V.  Goodwin  Mfg.  Co.,  99  Mo,  App. 
631,    75    S.    W.    1119. 

10.  Succession  of  Carbajal,  111  La.  944, 
36   So.   41, 

11.  Lockhaven  Trust  &  Safe  Deposit  Co. 
V.  U.  S.  Mortg,  &  T.  Co.  [Colo.  App.]  73  P. 
409. 

la.  Where,  as  on  appeal  from  a  justice, 
the  case  is  triable  de  nov<\  «  dismissal  is 
not  final,  but  the  case  may  be  reinstated. 
Gorrell  v.  Willis   [W.  Va.]    46    S.   E,   139. 

13.  The  supreme  court  of  Missouri  can 
by  mandamus  compel  the  court  of  appeals 
to  reinstate  and  decide  an  appeal  Improv- 
idently  dismissed.  State  v.  Smith,  172  Mo. 
446,  72  S.  W.  692;  Id,,  172  Mo,  618,  73  S.  W. 
134. 

14.  Marion  v.  Barnwell  [S.  C]  46  S.  E. 
536.  Mandamus  to  reinstate  an  appeal  ap- 
plied  for   as  soon   as   possible   is   not  barred 
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where  a  decision  by  reason  of  events  has  become  valueless.^"  •  An  appeal  dismissed 
for  want  of  prosecution  will  be  reinstated  on  appellee's  motion  and  affirmed  pro 
forma  where  necessary  to  preserve  his  rights  under  the  bond.^° 

§  13. ,  Hearing." — Where  the  question  which  the  court  determines  to  be  de- 
cisive of  the  case  is  not  discussed  in  argument,  the  case  will  be  referred  back  to  coun- 
sel for  written  argument  on  specific  questions.^*  The  provision  of  the  Virginia  con- 
stitution requiring  reargument  before  the  full  bench  in  cases  of  division  of  opiuion 
refers  only  to  constitutional  questions.^' 

§  13.  Review.  A.  Mode  of  review;  review  proper  or  trial  de  novo.^" — An 
equity  appeal  brings  up  the  case  for  trial  de  novo,^^  on  the  evidence  introduced  be- 
low,^^  and  evidence  excluded^^  or  errors  of  the  court  in  excluding,''*  or  admitting 
testimony,  will  not  be  considered,  since  the  court  will  consider  only  competent  evi- 
dence,^" unkss  clearly  shown  to  have  influenced  the  finding.^"  Since  an  equity  suit 
is  triable  de  novo  on  appeal  on  the  whole  evidence,  declarations  of  law  given  or  re- 
fused afEord  no  ground  of  reversal."'  The  ruling  on  a  motion  to  strike  a  pleading 
from  the  files  wiU  not  be  considered."*  Exceptions  not  affecting  the  merits  are  dis- 
regarded."* An  appeal  from  an  order  of  a  United  States  commissioner  excluding 
a  Chinese  alien  is  tried  de  novo,  and  not  on  the  testimony  taken  before  the  commis- 
sioner."' An  appeal  from  an  order  striking  off  a  satisfaction  of  judgment  is  in  legal 
effect  nothing  more  than  a  common-law  certiorari.^^  Appeals  from  probate  courts  are 
usually  de  novo.'"  Appeals  from  the  county  court  in  license  cases  in  Kentucky  are 
heard  in  the  circuit  on  bills  of  exceptions  on  the  same  evidence  used  below,  and  not 
de  novo."  The  Missouri  court  of  appeals  hears  proceedings  for  disbarment  on  ap- 
peal from  the  circuit  as  an  appellate  court  only,'*  and  ia  drainage  proceedings  the 


by  laches,  though  proceedings  to  enforce 
the  Judgment  have  been  begun,  and  the 
court  of  appeals  has  adjourned  Its  term. 
State  V.  Smith,  172  Mo.  618,  73  S.  W.  134. 
A  motion  to  vacate  an  order  of  dismissal 
for  Informality  In  the  motion  to  dismiss 
must  be  made  during  the  term.  Pisa  v. 
Rezelt,    206   111.    344,    69  N.  B.   67. 

15.  Act  sought  to  be  enjoined  fully  per- 
formed. Marion  v.  Barnwell  [S.  C]  46  S.  B. 
636. 

16.  Mattenlee  v.  Mattenlee  [Mo.  App.]  74 
S.  "W.    88>. 

17.  See  1  Curr.  L.  155. 

18.  Construction  of  contract.  Raymond 
v.  Tarrington,  96  Tex.   443,  72  S.  W.   580. 

19.  Art.  6,  I  88.  Funkhouser  v.  Spahr 
[Va.]    46   S.   B.   378. 

SO.     See  1  Curr.  D.  155. 

21.  Suit  to  set  aside  trust  deed  for  duress. 
Turner  v.  Overall,  172  Mo.  271,  72  S.  W.  644. 
See   1   Curr.   L.   155,   n.   90. 

22.  American  Zinc,  Lead  &  Smelting  Co. 
V.  Markle  Lead  Works,  102  Mo.  App.  .158, 
76   S.  W.  668. 

23.  Guthrie  v.  Guthrie  [Neb.]  93  N.  W. 
1131.  Where  the  appellate  division  has  the 
same  power  over  the  facts  that  the  trial 
court  had,  it  will  consider  evidence  stricken 
out  below,  but  included  In  the  record.  Ap- 
peal from  surrogate  [Code  Civ.  Proc.  § 
2586].  In  re  Rice's  Will,  81  App.  Div.  223, 
81   N.   T.   S.    68. 

24.  Southworth  v.  Southworth,  173  Mo. 
59,  73  S.  W.  129. 

25.  Turner  v.  Overall,  172  Mo.  271,  72  S. 
W.  644;  Bowdle  v.  Jencks  [S.  D.]  99  N.  W. 
98;  Arabian  Horse  Co.  v.  Bivens  [Neb.]  96 
N.  W.  621;  Finlen  v.  Heinze,  28  Mont.  548, 
73    P.    123;    Searerns    v.    Costello    [Ariz.]    71 


P.  730;  Hunter  v.  Guth  [Colo.  App.]  73  P. 
1089;  Brown  v.  Fitcher  [Minn.]  97  N.  W. 
416;  Smith  v.  Bunch,  31  Tex.  Civ.  App.  541, 
73  S.  W.  559;  International  &  G.  N.  K.  Co.  v. 
Startz  [Tex.]  77  S.  W.  1.  Will  contest. 
Hunt  V.  Phillips  [Wash.]  75  P.  970.  Suit 
to  quiet  title.  City  of  Port  Townsend  v. 
Lewis  [Wash.]  75  P.  982.  Suit  to  declare 
trust.  Funk  v.  Hensler,  31  Wash.  528,  72 
P.   102. 

26.  Rulofson  v.  Billings,  140  Cal.  452,  74 
P.  35;  Abernathy  v.  Reynolds  [Ariz.]  71  P. 
914.  To  be  cause  for  reversal,  the  bill  of 
exceptions  must  show  that  evidence  im- 
properly admitted  was  a  basis  for  the  Judg- 
ment, where  the  trial  was  without  a  Jury. 
Byrnes  v.   Bley  [Neb.]    97  N.  W.   298. 

27.  American  Zinc,  Lead  &  Smelting  Co. 
V.  Markle  Lead  Works,  102  Mo.  App.  158,  76 
S.    W.    668. 

28.  Danforth  v.  Fowler  [Neb.]  94  N.  W. 
637. 

29.  Action  by  receiver  in  supplementary 
proceedings  to  avoid  chattel  mortgage. 
Brunnemer  v.  Cook  &  Bernheimer  Co.,  89 
App.   Div.    406,    85   N.   T.   S.    954. 

30.  U.   S.  V.   Hung  Chang,   126    P.   400. 

31.  Shoup  V.  Shoup,   205  Pa.   22,  54  A.  476. 

32.  In  re  Huntley's  Will  [S.  C]  45  S. 
E.  .132;  Klicka  v.  Klicka,  105  111.  App.  369; 
In  re  James'  Estate  [Neb.]  97  N.  W.  22; 
Ribble  v.  Furmin  [Neb.]  98  N.  W.  420.  See 
1   Curr.  L.   155,   n.   95. 

33.  Ky.  St.  1899,  §  4211.  Hensley  v.  Met- 
calfe County  Court,  25  Ky.  U  R.  204,  74  S. 
W.  1054;  Meredith  v.  Com.,  25  Ky.  L.  R. 
455,  76  S.  W.  8;  Hodges  v.  Metcalfe  County 
Court,  25  Ky.  L.  R.  772,  76  S.  W.  381. 

34.  State  V.  Smith,  176  Mo.  90,  75  S.  W. 
586. 
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whole  case,  and  not  merely  the  assessment  of  damages  and  benefits,  is  appealable  to 
the  supreme  court,  through  the  circuit  where  the  case  is  tried  de  novo.'"  In  North 
Carolina,  the  court  hears  the  case  on  the  facts  alleged  in  the  pleadings,  and  plain- 
tiffs are  not  restricted  to  the  relief  demanded  in  their  prayer  for  judgment,  but  may 
ha-ve  any  additional  or  different  relief  not  inconsistent  with  the  facts  alleged  in  their 
complaint.'"  On  appeal  from  a  justice's  judgment  refusing  to  open  a  default,  the' 
superior  court  may  disregard  the  justice's  findings  of  fact  and  hear  the  matter 
anew.'' 

(§  13)  B.  Scope  in  general.^^ — In  hard  eases  the  court  will  be  diligent  to  as- 
sure itself  that  nothing  occurred  at  the  trial  to  appellant's  prejudice.'"  Where 
jurisdiction  attaches  only  by  reason  of  the  validity  of  a  tax  being  questioned,  review 
will  extend  only  so  far  as  to  decide  that  question.*"  Where  after  an  application  to 
file  a  bill  of  review  was  denied,  the  court  considered  and  denied  on  the  merits  a 
second  application  to  file  an  amended  bill,  an  appeal  from  the  latter  order  brought 
up  the  entire  question  of  the  right  to  file  the  bill  on  the  merits.*^  The  ruling  on  a 
motion  for  judgment  on  the  pleadings  cannot  be  reviewed  if  it  appears  that  the 
judgment  conforms  to  and  is  sustained  by  the  pleadings.*"  An  appeal  from  a  final 
order  in  mandamus  proceedings  presents  both  the  facts  and  the  law  for  review.*' 
The  question  of  the  measure  of  damages  does  not  arise  on  appeal  from  sustaining  de- 
murrer to  the  evidence  for  failure  to  show  a  cause  of  action.**  The  grounds  on 
which  a  divorce  was  granted  may  be  considered  in  determining  the  propriety  of  the 
award  of  alimony,  though  the  judgment  granting  the  divorce  cannot  be  reviewed, 
for  lack  of  authority  in  the  court.** 

Moot  questions*'  will  not  be  decided.*'  Unnecessary  points  will  not  be  consid- 
ered.** Error  in  refusing  to  discharge  a  receiver  or  increase  his  bond  may  be  waived 
by  allowing  his  appointment  to  become  conclusive  through  failure  to  appeal.** 

Error  reaches  only  matter  of  law.^" — The  function  of  the  supreme  court  of  Kan- 
sas is  to  review  alleged  errors,  and  it  will  not  make  findings  of  fact  nor  canvass  the 
record  for  that  purpose."*     On  appeals  in  cases  tried  to  the  court,  errors  of  law 


35.  Rev.  St.:  1899,  §  8331.  King's  Lake 
Drainage  &  Levee  Dist.  v.  Jamison,  176  Mo. 
557,   75  S.  "W.  679. 

36.  "Voorhees,  Miller  &  Co.  v.  Porter  [N. 
C]   47   S.   B.    31. 

37.  Turner  &  Son  v.  Case  Threshing  Mach. 
Co.,  133  N.  C.  381,  45  N.  E.  781. 

38.  See    1   Curr.   L.   156. 

39.  Schultze  v.  Goodsteln,  82  App.  Dlv. 
316,   81   N.  T.   S.   946. 

40.  Burguieres  v.  Sanders,  111  La.  109, 
35  So.  478;  of.  Henry  v.  Thurston  County,  31 
Wash.  638,  72  P.  488.  See  Jurisdiction,  2 
Curr.   L.    627,  n.    25. 

41.  Board  of  Councllmen  of  City  of  Frank- 
fort V.  Deposit  Bank   [C.   C.  A.]    124  F.   18. 

4a.  Danforth  v.  Fowler  [Neb.)  94  N.  W. 
637. 

43.  People  V.  "Wells,  85  App.  Dlv.  378,  83 
N.    T.   S.    376. 

44.  Blalook  &  Co.  V.  Clark  &  Bro.  [N.  C] 
(5  S.  B.    642. 

45.  Greer  v.  Greer,  25  Ky.  L.  R.  655,  76 
9.  W.  166;  Donnelly  v.  Donnelly,  25  Ky.  L. 
R.   1543,    78  S.   W.   182. 

46.  See  1  Curr.  L.  156,  n.  14. 

47.  American  Book  Co.  v.  Kansas,  193  XJ. 
S.  49,  24  S.  Ct.  394;  Davis  v.  Jasper,  119 
Ga.  57,  45  S.  B.  724.  Such  as  the  con- 
struction of  statutes  not  material  to  ap- 
pellant.    Green    v.    Doerwald     [Neb.]     96    N. 

3  Curr.  Law — 16 


"W.  634.  Propriety  of  decree  limiting  the 
use  of  a  building  to  purposes  other  than  the 
sale  of  intoxicating  liquors  not  reviewed 
after  expiration  of  the  time  limited.  Pel- 
lett  V.  Fisher  [Iowa]  94  N.  W.  469.  Term  of 
office  In  regard  to  which  mandamus  was 
asked,  expired  two  years  previous  to  hear- 
ing. Lindsey  v.  Kerr  [Iowa]  97  N.  W.  lOOO. 
On  settlement  of  decree  enjoining  one  secret 
society  from  using  substantially  same  ritual 
as  another,  the  court  will  not  examine  rituals 
offered  to  determine  whether  they  differ. 
Great  Hive  of  Ladies  of  Maccabees  v.  Su- 
preme Hive  of  Ladies  of  Maccabees  [Mich.] 
99  N.  W.  26.  Action  for  usurpation  of  public 
office;  error  dismissed  where  terms  of  office 
have  expired.  State  v.  Condon,  189  U.  S. 
64,  23  S.  Ct.  579,  47  Law.  Ed.  709.  Where  an 
act  restrained  by  Injunction  has  been  per- 
formed with  consent  of  all  parties,  the  ap- 
peal from  the  injunction  order  will  be  disJ 
missed.  Snell  v.  Welch,  28  Mont.  482,  72  P. 
988. 

48.  Which  party  had  burden  of  proof  is 
immaterial  where  evidence  supports  verdict. 
Elliott  V.  Martin,  27  Mont.  519,  71  P.  756. 

49.  Hereford  v.  Hereford,  134  Ala.  321,  32 
So,  661. 

50.  See  1  Curr.  L.  156. 

51.  Shuler  v.  Lashhorn,  67  Kan.  694,  74 
P.  264. 
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occurring  at  the  trial  will  not  be  reviewed  for  the  correction  thereof,  but  only  in 
connection  with  a  review  of  the  facts  on  the  merits.^^ 

Particular  courts  of  appeai.^^ — Where  a  constitutional  question  is  involved,  an 
appeal  from  the  circuit  to  the  supreme  court  of  the  United  States  opens  up  the 
whole  case  and  the  circuit  judge  cannot  narrow  the  authority  of  the  supreme  court 
by  a  certificate  relating  only  to  the  jurisdiction.^*  The  appellate  division  of  the 
supreme  court  of  New  York  will  pass  upon  the  sufficiency  of  the  evidence  to  sustain 
the  verdict,  the  same  as  any  other  question.^'  In  Missouri,  in  actions  at  law,  the 
supreme  court  will  not  weigh  the  evidence,  but  merely  determine  whether  any  sub- 
stantial evidence  supports  the  verdict  and  judgment.""  The  court  of  appeals  will 
not  consider  questions  in  the  case  beyond  its  jurisdiction."'  The  circuit  court  con- 
siders only  questions  of  law  on  appeal  in  proceedings  to  assess  damages  for  taking 
land  for  a  highway."*  In  New  Hampshire,  in  a  ease  transferred  in  equity  from 
the  superior  to  the  supreme  court,  the  supreme  court  will  not  determine  the  facts, 
however  strong  the  case  may  be,  though  the  evidence  is  all  reported.""  The  circuit 
court  in  Kentucky,  on  appeal  in  a  will  case,  cannot  determine  whether  certain  de- 
vices are  void  for  uncertainty."" 

Review  as  dependent  on  parties  appealing.^^ — A  party  not  appealing  from  an 
order  denying  him  relief  will  be  presumed  satisfied  with  it,"^  and  he  can  obtain 
no  relief  on  the  appeal  of  other  parties,  except  so  far  as  the  relief  granted  appel- 
lants may  incidentally  affect  his  rights."'  Where  both  parties  demand  affirma- 
tive relief  and  the  court  dismisses  the  action,  defendant  cannot  complain  of  the 
failure  to  grant  him  his  relief  unless  he  appeals.'*  Where  a  decree  grants  relief 
as  to  one  matter  and  denies  it  as  to  the  other,  and  plaintiff  appeals  only  as  to  the 
denial,  defendant  cannot  have  the  remainder  of  the  decree  reviewed  without  ap- 
pealing."" 

Waiver  of  errors  in  appellate  court."" — Errors,"'  exceptions,"'  grounds  in  sup- 


S2.  Bank  of  Park  River  v.  Norton  [N.  D.] 
97  N.  "W.  860. 

SS.     See  1  Curr.  D.  157. 

54.  Act  1891,  c.  517,  i  5,  26  St.  827.  Giles 
V.  Harris,  189  U.  S.  475,  23  S.  Ct.  639,  47  L. 
Ed.  909. 

55.  MoGrath  v.  Home  Ins.  Co.,  88  App.  Dlv. 
153,  48  N.  T.  S.  374.  The  appellate  division 
has  the  same  authority  to  review  the  facts 
in  a  case  appealed  from  the  municipal  court 
of  New  York  City  that  it  has  to  review  judg- 
ments rendered  by  the  supreme  court  [Code 
Civ.  Proc.  §  3063,  as  amended  by  Laws  1900, 
0.  553].  Blumenthal  v.  Lewy,  82  App.  Dlv. 
535,  81  N.  Y.  S.  528.     See  1  Curr.  L.  157,  n.  27. 

56.  Sanders  v.  North  End  Bldg.  &  Loan 
Ass'n  [Mo.]   77  S.  W.  833. 

57.  Constitutionality  of  statute  author- 
izing deed  of  swamp  lands  by  county  [Laws 
1857,  p.  268].  Houck  V.  Patty,  100  Mo.  App. 
302,  73  S.  W.  389. 

58.  Shively  v.  Lankford,  174  Mo.  535,  74 
S.  W.  835. 

59.  Suit  to  establish  resulting  trust.  In- 
sufficient facts  found  below.  Crowley  v. 
Crowley  [N.  H.]   56  A.  190. 

60.  Leak's  Heirs  v.  Leak's  Bx'r,  24  Ky.  L. 
R.   2217.   73  S.  W.  789. 

61.  See  1  Curr.  L.  157. 

62.  Powell  V.  Harrison,  88  App.  Div.  228, 
85  N.  Y.  S.  452. 

63.  MaeGinniss  v.  Boston  &  M.  Consol. 
Copper  &  Silver  Min.  Co.  [Mont.]   75  P.  89. 

04.  Whiting  v.  Doughton,  31  Wash,  327, 
71  P.  1026. 


66.  State  Sav.  Bank  v.  Hunter  [Iowa]  96 
N.  W.  1123. 

68.     See  1  Curr.  L.  168. 

67.  Pearce  v.  Miller,  201  111.  188,  66  N.  E. 
221;  Clear  Creek  Stone  Co.  v.  Dearnin,  160 
Ind.  162,  66  N.  E.  609;  Hackney  v.  Raymond 
Bros.  Clarke  Co.  [Neb.]  94  N.  W.  822;  Nich- 
ols v.  Baltimore,  etc.,  R.  Co.  [Ind.  App.]  70 
N.  B.  183;  Jones  v.  New  York,  N.  H.  &  H.  R. 
Co.,  184  Mass.  89,  68  N.  B.  14;  McComb  v. 
C.  R.  Brewer  Lumber  Co.,  184  Mass.  276,  08 
N.  E.  222;  Bourbonnais  v.  West  BoylstonMfg. 
Co.,  184  Mass.  250,  68  N.  B.  232;  Stoy  v.  Bled- 
soe. 31  Ind.  App.  643,  68  N.  E.  907;  Smith  v. 
Borden,  160  Ind.  223,  66  N.  E.  681;  Brown  v. 
Collins  [Neb.]  96  N.  W.  173;  Bemis  v.  Mo- 
Cloud  [Neb.]  96  N.  W.  214;Halley  v.  Tichenor, 
120  Iowa,  164,  94  N.  W.  472;  Harnett  v.  Hold- 
redge  [Neb.]  97  N.  W.  443;  Comer  v.  Morgan 
County  Com'rs  [Ind.  App.]  70  N.  E.  179;  Nel- 
son v.  Brlsbln  [Neb.]  98  N.  W.  1057;  Gilbert 
V.  Kelley,  138  Cal.  689,  72  P.  344;  Zimmer- 
man V.  Denver  Consol.  Tramway  Co.  [Colo. 
App.]  72  P.  607;  King  v.  Pony  Gold  Min.  Co., 
28  Mont.  74,  72  P.  309;  Oklahoma  City  v. 
McMaster,  12  Okl.  570,  73  P.  1012;  Western 
R.  of  Alabama  v.  Arnett,  137  Ala.  414,  34  So. 
997;  Lawrence  v.  Westlake,  28  Mont.  503,  73 
P.  119;  Holvie  v.  McKain  [Ind.  App.]  70  N.  B. 
178;  Gllllland  v.  R.  G.  Dun  &  Co.,  136  Ala. 
327,  34  So.  25;  Thornton  v.  Dwight  Mfg.  Co., 
137  Ala.  211,  34  So.  187;  McKInnon  v.  Hope, 
118  Ga.  462,  45  S.  E.  413.  Unconstitution- 
ality of  law.     Harding  v.  People,  202  111.  122, 
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port  of  a  demurrer,"  and  grounds  for  new  trial,  will  be  deemed  abandoned  where 
not  argued  or  discussed  in  briefs.'"  Where  several  grounds  relied  on  in  support 
of  a  motion  for  a  new  trial  sustained  generally  are  not  argued,  affirmance  must 
follow.'*  An  instruction  favorable  to  appellant,  on  which  no  cross  error  is  as- 
signed by  appellee,  will  be  considered  the  law  of  the  case.'" 

Procedure  de  novoJ^ — On  appeal  from  final  orders,  judgments,  and  decrees 
of  the  probate  courts,  the  trial  is  generally  de  novo,^*  but  the  parties  are  not  en- 
titled to  a  jury  ti-ial.'"  On  appeal  from  the  county  to  the  district  court,  in  Tex- 
as, the  cause  stands  on  the  docket  for  trial  as  any  other,"  but  jurisdiction  in  pro- 
bate cases  extends  only  to  such  questions  as  are  within  the  jurisdiction  of  the  court 
below."  On  appeal  from  the  county  court,  the  superior  court,  in  Georgia,  may 
hear  and  sustain  a  demurrer  previously  overruled  below.'*  On  appeal  from  a 
judgment  of  the  municipal  court,  in  New  York  its  validity  will  be  determined 
according  to  the  facts,  though  there  was  no  motion  to  dismiss  the  complaint." 
Where  the  superior  court  on  appeal  from  an  order  of  a  justice  refusing  to  open 
a  default  hears  the  motion  de  novo  and  makes  findings  of  fact,  the  findings  of  tlie 
justice  cannot  be  considered  on  further  appeal.^"  The  reversal  of  a  justice's  judg- 
ment on  questions  of  law  only  reopens  the  case  for  trial  in  the  district  court, 
though  the  justice's  judgment  was  a  dismissal  of  the  case,'^  but  a  reversal  on  error 
for  lack  of  jurisdiction  below  is  final.*"  In  several  states  on  appeal  to  the  circuit 
or  district  court  from  the  county  or  other  inferior  court,  the  parties  on  trial  de 
novo,  must  confine  themselves  to  substantially  the  same  issues  as  those  upon 
which  the  case  was  submitted  to  the  court  below,*'  but  the  rule  applies  to  the  sub- 
stance only,  and  not  the  form  of  the  pleadings  by  which  such  issues  are  raised.** 
Hence  an  amendment  may  be  allowed.*' 


66  N.  E.  962;  White  v.  CoUins,  90  Minn.  165, 
95  N.  W.  765.     See  1  Curr.  L.  168,  n.  43. 

08.  Brazil  Block  Coal  Co.  v.  Gibson,  IGO 
Ind.  319,  66  N.  E.  882;  Bartlett  v.  Slater,  183 
Mass.  162,  66  N.  E.  631;  Revell  v.  Thrash,  132 
N.  C.  803,  44  S.  E.  596;  Fuller  v.  New  York 
Fire  Ins.  Co.,  184  Mass.  12,  67  N.  E.  879; 
Prazer  v.  Puller,  184  Mass.  499,  89  N.  E.  217; 
Hopwood  V.  Benjamin  Atha  &  Illingsworth 
Co.  [N.  J.  Err.  &  App.]  54  A.  435;  Henderson 
V.  Raymond  Syndicate,  183  Mass.  443,  67  N. 
E.  427.  Where  a  successful  plaintiff  ex- 
pressly abandons  exceptions  reserved  by  him 
if  defendant  should  be  held  liable,  they  will 
not  be  considered  if  the  exceptions  by  de- 
fendant are  overruled.  Roth  v.  Adams 
[Mass.]  70  N.  E.  446.  See  1  Curr.  L.  158, 
n.  45. 

00.  Neiden-Judson  Drug  Co.  v.  Commer- 
cial Nat.  Bank  [Utah]  74  P.  195.  See  1  Curr. 
L.  158,  n.  47. 

70.  Bass  V.  Citizens'  Trust  Co.  [Ind.]  70 
N.  E.  400;  Southern  R.  Co.  v.  Morris,  119  Ga. 
234,  46  S.  B.  85;  Pussell  v.  Heard,  119  Ga.  527, 
46  S.  E.  621.     See  1  Curr.  L.  158,  n.  46. 

71.  State  Security  Bank  v.  Burns  [Iowa] 
90  N.  W.  909. 

"  72.  Chicago  &  E.  I.  R.  Co.  v.  Heerey,  203 
111.  492.  68  N.  E.  74.     See  1  Curr.  L.  158,  n.  53. 

73.  See  1  Curr.  L.  159. 

74.  In  re  Huntley's  Will  [S.  C]  45  S.  E. 
132;  Klicka  V.  Klicka,  105  111.  App.  369;  In 
re  James'  Estate  [Neb.]  97  N.  W.  22.  On 
appeal  from  an  order  refusing  permission 
to  file  a  claim  against  a  decedent's  estate, 
the  judgment  should  not  be  of  reversal  and 
remand,  but  the  court  should  proceed  to 
hearing  on  the   issues  as  though  the  appeal 


had  been  from  a  disallowance  of  the  claln. 
Rlbble  V.  Purmin  [Neb.]  98  N.  W.  420. 

75.  Ribble  v.  Furmin  [Neb.]  98  N.  W. 
420.     See  1  Curr.  L,.  159,  n.  54. 

70.  Stone  V.  Byars  [Tex.  Civ.  App.]  73  S. 
W.  1086. 

77.  McColpin  v.  MoColpln's  Estate  [Tex. 
Civ.   App.]    76   S.   W.    824. 

78.  Paxton  v.  Berrien  County,  117  Ga.  891, 
45  S.  B.  266. 

79.  Riehl  v.  Levy,  86  N.  T.  S.   464. 

SO.  Turner  &  Son  v.  Case  Threshing 
Mach.  Co.  [N.  C]  45  S.  B.  781. 

81.  Olson  V.  Shirley   [N.  D.]   96  N.  W.   297. 

82.  County  court  reversed  by  district. 
Bastian  v.  Adams   [Neb.]   97  N.   W.  231. 

83.  Mallory  v.  Fitzgerald's  Estate  [Neb.] 
95  N.  W.  601.  Defense  of  rescission  cannot 
be  first  raised  In  district  court.  Sloan  Com- 
mission Co.  V.  Henry  A.  Pry  &  Co.  [Neb.]  95 
N.  W.  862.  Rev.  St.  1898,  §  4034.  Amend- 
ment introducing  entirely  new  item  held 
not  allowable.  In  re  Ryan's  Estate  [Wis.] 
94  N.  W.  342.  Only  such  issues  as  are  pre- 
sented by  the  petition  to  the  county  court, 
in  the  absence  of  amendment,  are  triable 
in  the  circuit.  In  re  Olson's  Estate  [S.  D.] 
94  N.  W.  421. 

84.  Appeal  from  county  to  district  court. 
First  Nat.  Bank  v.  Wilbern  [Neb.]  95  N.  W. 
12;  Bennett's  Estate  v.  Taylor  [Neb.]  96  N. 
W.  669.  Departure  held  not  to  prejudice  ap- 
pellant. Eppley  V.  Lovell  [Neb.]  97  N.  W. 
1027.     See  1  Curr.  L.  159,  n.  55,  et  seq. 

85.  Amendments  not  clianging  substance 
of  action  held  allowable.  In  re  Ryan's  Es-. 
tate  [Wis.]  94  N.  W.  342.  On  appeal  from  a 
justice's  judgment,   plaintiff  may  amend   his 
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(§  13)  C.  Restriction  to  rulings  helow}" — Questions  presented  may  be  re- 
viewed, though  not  ruled  upon  formally,  if  the  effect  of  other  rulings  was  such  as 
to  decide  the  questions,'^  but  the  appellate  court  will  not  discuss  and  determine 
questions  not  considered  or  ruled  upon  by  the  trial  court,  where  other  prejudicial 
error  is  shown.^^  In  the  absence  of  exceptions  properly  saved  only  such  errors 
as  appear  of  record  can  be  reviewed.*'  Assignments  of  error  involving  radical 
assumptions  of  fact  not  embraced  in  the  special  findings  of  fact  made  by  the  trial 
court  will  not  be  considered.'" 

Eeview  will  not  be  inade  on  issues  differing  from  those  raised  at  the  trial,*^ 


pleadings  so  as  to  specify  more  particularly 
the  items  of  damage  and  enlarge  the  amount 
thereof.  City  of  Van  Alstyne  v.  Morrison 
[Tex.  Civ.  App.]  77  S.  W.  655.  A  statute 
providing-  that  amendments  of  pleadings 
may  be  made  after  appeals  from  justices 
win  not  permit  an  amendment  reducing  the 
damages  claimed  so  as  to  confer  jurisdic- 
tion on  the  justice  [Rev.  St.  1899,  §  4079]. 
U.  S.  Fidelity  &  Guaranty  Co.  v.  Foskett- 
Kessner  Feed  Co.,  100  Mo.  App.  724,  73  S.  W. 
364.  On  appeal  to  the  county  court  plaintiff 
may  amend  his  claim  of  damages  by  the  In- 
troduction of  another  Item,  though  the  ef- 
fect Is  to  give  the  appellate  court  jurisdic- 
tion. Von  Boeokman  v.  Loepp  [Tex.  Civ. 
App.]    73  S.  W.    849. 

86.  See  1  Curr.  L.  159. 

87.  Not,  however,  if  not  assigned  as  er- 
ror. Reed  v.  Cunningham,  121  Iowa,  555,  96 
N.  W.  1119;  Williston  v.  Haight  [Conn.]  67 
A.  170.     See  1  Curr.  L,.  159,  n.  60. 

88.  Dysart  v.  Missouri,  etc.,  R.  Co.  [C. 
C.  A.]   122  P.   228. 

89.  Hartman  v.  Brunswick,  98  Mo.  App. 
674,  73  S.  "W.  726.  The  sufficiency  of  evi- 
dence to  sustain  a  directed  verdict  is  re- 
viewable though  no  exception  was  taken  to 
the  direction.  Dahl  v.  Stakke  [N.  D.]  96  N. 
W.   353. 

90.  Shuler  v.  Lashorn,  61  Kan.  694,  74  P. 
264. 

91.  Banking  House  of  A.  Castetter  v. 
Stewart  [Neb.]  98  N.  W.  34.  Defense  not 
pleaded  below.  McDavid  v.  Sutton,  206  111. 
544,  68  N.  E.  1064;  Lauer  Brewing  Co.  v. 
Chmielewskl,  206  Pa.  90,  65  A.  841;  Carna- 
han  v.  Brewster  [Neb.]  96  N.  W.  590;  Mc- 
Kean  v.  Scott,  84  N.  T.  S.  456;  Chamberlain 
V.  Monkhouse,  67  Kan.  836,  72  P.  860;  Fi- 
delity &  Deposit  Co.  V.  Nisbet,  119  Ga.  316, 
46  S.  E.  444;  Chicago  Mill  &  Lumber  Co.  v. 
Sims,  101  Mo.  App.  569,  74  S.  W.  128;  City 
of  St.  Louis  V.  Annex  Realty  Co.,  176  Mo. 
63,  74  S.  W.  961;  Meyer  Bros.  Drug  Co.  v. 
Bybee  [Mo.]  78  S.  W.  679.  Questions  not 
raised  below.  Philadelphia  &  T.  R.  Co.  v. 
Neshaminy  El.  R.  Co.,  206  Pa.  343,  55  A: 
1034;  McArthur  Bros.  v.  Whitney,  202  111. 
527,  66  N.  B.  163;  Battles  v.  Roberts,  120 
Iowa,  747,  95  N.  W.  247;  Stephens  v.  Duckett, 
111  La.  979,  36  So.  89;  Daily  v.  Saginaw  Bldg. 
&  L.  Ass'n  [Mich.]  95  N.  "W.  326;  Carter  & 
Co.  V.  Kaufman  [S.  C]  45  S.  B.  1017;  Hettlch 
V.  Hillje  [Tex.  Civ.  App.]  77  S.  W.  641.  New 
claim  as  basis  for  recoupment.  Truax  v. 
Heartt  [Mich.]  97  N.  "W.  394;  Cincinnati,  1.  & 
W.  R.  Co.  V.  People,  206  111.  638,  69  N.  E.  40. 
Waiver  of  tort  by  pleading  contract  not 
called  to  attention  of  trial  court.  Chicago 
&  N.  W.  R.  Co.  V.  De  Clow  [C.  C.  A.]  124 
F.  142.  Action  on  note  tried  on  theory  that 
limitations    were    barred    by    new    promise. 


question  whether,  the  note  bearing  Interest, 
it  was  not  due  until  demand  not  considered. 
De  Raismes  v.  De  Raismes  [N.  J.]  56  A.  170. 
The  appeal  court  will  look  to  the  whole  rec- 
ord to  determine  the  theory  on  which  the 
case  was  tried.  Blanchard-Hamilton  Fur- 
niture Co.  V.  Colvln  [Ind.  App.]  69  N.  E. 
1032.  Amendment  of  bill  of  particulars  to 
present  different  theory  not  allowed  on  ap- 
peal. Kent  V.  Phenix  Art  Metal  Co.,  69  N. 
J.  Law,  632,  55  A.  256.  Shifting  grounds  for 
attacking  constitutionality  of  statute.  Cook 
V.  Marshall  County  [Iowa]  95  N.  W,  409. 
The  appellate  division  cannot  affirm  an  un- 
warranted judgment  dismissing  the  action 
below  on  the  ground  of  a  supposed  collusion 
not  pleaded  or  presented  to  the  trial  court. 
Svenson  v.  Svenson  [N.  T.]  70  N.  B.  120. 
Plaintiff  claiming  under  chattel  mortgage 
cannot,  on  appeal,  allege  equities  growing 
out  of  circumstances.  Sweet  v.  Seltz,  83 
App.  Div.  631,  82  N.  Y.  S.  184.  Whether 
statement  of  defendant  to  bank  for  purpose 
of  procuring  credit,  was  continuing  or  was 
renewed.  Twelfth  Ward  Bank  v.  Cohen,  87 
App.  Div.  625,  84  N.  T.  S.  310.  A  case  treated 
as  equitable  below  must  be  so  treated  on 
appeal.  Talbott  v.  Butte  City  Water  Co. 
[Mont.]  73  P.  1111;  Hendrickson  v.  Wallaco 
[Mont.]    75   P.    365;   Mares   v.   Dillon   [Mont.] 

75  P.  963.  Where  an  estoppel  was  relied  on 
below,  arising  from  defendant's  admissions 
In  an  answer  In  another  case,  it  cannot  be 
claimed  on  appeal  that  the  prior  case  con- 
cluded defendants  as  to  facts  therein  In- 
volved. Flannery  v.  Campbell  [Mont.]  75 
P.  1109.  Invalidity  of  contract  as  within 
statute  of  frauds  cannot  be  first  urged  on 
appeal.  Graham  v.  Heinrlch,  13  Okl.  107,  74 
P.  328.  A  jurisdictional  fact  admitted  by 
the  pleadings  cannot  be  disputed  on  appeal. 
In  re  Smith's  Estate,  43  Or.  596,  75  P.  133. 
Motion  for  a  nonsuit  must  state  the  grounds 
relied  on  and  none  other  can  be  urged  on 
appeal.  Boyle  v.  Union  Pac.  R.  Co.,  25 
Utah,  420,  71  P.  988.  Surprise  cannot  be 
urged  above  to  an  issue  raised  below. 
Meals  V.  De  Soto  Placer  Mln.  Co.,  33  Wash. 
302,  74  P.  470.  Suit  to  set  aside  sheriff's 
deed.  Complainant  cannot  base  recovery  on 
error  on  grounds  not  alleged  in  bill.  Butler 
V.  Miller,  208  111.  231,  70  N.  E.  309.  Defend- 
ant relying  on  contributory  negligence  can- 
not attack  declaration  on  appeal.  Tazoo  & 
M.  V.  R.  Co.  V.  Schraag  [Miss.]  36  So.  193. 
Objection  that  ordinances  Introduced  below 
were  not  shown  to  be  effective  at  date  in 
question  not  raised  below.  Missouri,  K.  & 
T.  R.  Co.  of  Texas  v.  Owens  [Tex.  Civ.  App.] 

76  S.  W.  579.  Defenses  not  Interposed  be- 
low and  not  complained  of  In  the  petition 
In  error  will  not  be  reviewed  on  error  pro- 
ceedings  unless   they   go  to   the  jurisdiction 
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thougli  there  is  evidence  in  the  record  to  support  them/*  and  the  general  rule  is 
that  a  theory  of  a  case,  or  an  assumption  of  fact  adopted  by  a  trial  court  with 
the  acquiescence  of  the  parties,  will  be  followed  by  an  appellate  court  to  which 
the  cause  is  taken.®'  The  rule  is  particularly  applicable  where  a  party  who  has 
procured  a  decree  on  one  theory  seeks  a  modification  of  it  on  appeal  on  another 
theory."*  On  appeal  from  the  municipal  court  in  a  case  where  the  pleadings  were 
oral,  the  issues  will  be  determined  from  the  evidence  rather  than  the  complaint.®' 
Where  a  complaint  is  tested  by  demurrer  it  cannot  be  aided  by  other  parts  of 
the  record  on  appeal.""  Where  the  contract  sued  upon  is  void  upon  its  face,  if 
plaintiff  relies  upon  any  ulterior  facts  relieving  it  of  its  apparent  invalidity  he 
must  plead  them  in  traversable  form,  otherwise  no  presumption  will  be  indulged 
in  favor  of  its  validity."^ 


of  the  subject-matter.  Houser  v.  McCrystal 
[Neb.]  97  N.  "W.  828.  See  1  Curr.  L.  159,  n. 
63. 

92.  That  appellant  wag  permitted  to  tes- 
tify without  objection  to  matters  foreign  to 
the  issues  made  by  the  pleadings  does  not 
constrain  the  appellate  court  to  review  the 
question  raised  by  such  testimony.  Thomas 
V.  Winne  [C.  C.  A.]  122  F.  395.  Where  an 
Issue  Is  not  raised  by  the  pleadings  and  no 
amendment  Tvas  offered  below,  the  existence 
of  evidence  to  support  it  will  not  Justify 
the  appeal  court  In  going  beyond  the  issues 
raised  to  modify  the  judgment.  Abbott  v. 
Reedy  tidaho]  75  P.  764.  An  amendment  of 
the  complaint  to  conform  to  the  proofs 
which  might  have  been  made  at  the  trial 
may  be  made  in  the  appellate  division, 
where  necessary  to  sustain  a  judgment  sup- 
ported by  the  evidence.  Johnson  v.  Albany, 
86  App.  Div.  567,  83  N.  T.  S.  1002.  But 
where  the  variance  Is  substantial  and  was 
called  to  the  attention  of  the  trial  court  un- 
successfully, amendment  will  not  be  per- 
mitted. Smith  v.  Auburn,  88  App.  Div.  396, 
84   N.    T.    S.    725. 

93.  Baker  v.  Kaiser  [C.  C.  A.]  126  F.  317; 
Cincinnati,  I.  &  W.  R.  Co.  v.  People,  205  III. 
538,  69  N.  E.  40;  Klabunde  v.  Byron-Reed 
Co.  [Neb.]  98  N.  W.  182;  Moynahan  v.  In- 
terstate Min.,  Milling  &  Development  Co.,  31 
Wash.  417,  72  P.  81;  Parker  v.  Knights 
Templars'  &  Masons'  Life  Indemnity  Co. 
[Neb.]  97  N.  W.  281;  Campion  v.  Lattimer 
[Neb.]  97  N.  W.  290.  As  where  the  facts 
pleaded  will  admit  of  different  theories. 
Blanchard-Hamllton  Furniture  Co.  v.  Colvin 
[Ind.  App.]  69  N.  B.  1032;  Bull  v.  New  Am- 
sterdam Casualty  Co.,  85  N.  T.  S.  329;  San- 
ders V.  Stimson  Mill  Co.  [Wash.]  75  P.  974; 
Manker  v.  Western  Union  Tel.  Co.,  137  Ala. 
292,  34  So.  839.  Whether  freight  rate  was 
posted  not  raised  below.  Myar  v.  St.  Louis 
S.  W.  R.  Co.,  71  Ark.  552,  76  S.  W.  557.  Mo- 
tion to  stay  Issuance  of  order  of  restitution 
in  ejectment  treated  below  as  a  bill  In 
equity.  U.  S.  v.  Marshall  [C.  C.  A.]  122  F. 
428.  Suit  tried  on  theory  of  negligence  can- 
not be  reviewed  on  theory  of  trespass  (Di^err 
v.  Consolidated  Gas  Co.  of  New  York,  86 
App.  Div.  14,  83  N.  T.  S.  714),  or  gross  neg- 
ligence (Turtenwald  v.  Wisconsin  Lakes  Ice 
&  Cartage  Co.  [Wis.]  98  N.  W.  948).  Theory 
acted  upon  below  followed  on  appeal  though 
not-  responsive  to  pleadings.  Sbhleck  v. 
Donohue,  92  App.  Div.  330,  87  N.  T.  S.  208. 
Petition    entitled   in    the    matter    of   the    es- 


tate and  guardianship  of  a  minor,  treated 
as  a  suit  in  equity  to  set  aside  order  settling 
guardian's  account.  In  re  Wells'  Estate, 
140  Cal.  349,  73  P.  1065.  Party  cannot  on 
oral  argument  change  position  assumed  at 
trial  and  in  original  brief  in  appellate  court. 
Rucker  v.  Omaha  &  G.  Smelting  &  Refining 
Co.  [Colo.  App.]  72  P.  682.  Action  in  lower 
court  tried  on  Issue  whether  remedy  barred 
by  limitations  or  taken  therefrom  by  new 
promise.  Held,  claim  that  note  bore  inter- 
est and  hence  did  not  become  due  until  aft- 
er demand  could  not  be  raised  for  first  time 
on  appeal.  De  Raismes  v.  De  Raismes  [N. 
J.  Law]  56  A.  170.  Matter  asserted  In  peti- 
tion and  not  denied  in  answer  cannot  be 
denied  on  appeal.  Louisville  &  N.  R.  Co.  v. 
Brooks,  25  Ky.  L.  R.  1307,  77  S.  W.  693. 
Case  tried  below  as  on  contract  not  review- 
able, as  tort.  Herf  &  F.  Chemical  Co.  v. 
Lackawanna  Line,  100  Mo.  App.  164,  73  S. 
W.  346.  A  party  is  confined  on  appeal  to 
the  position  he  took  during  the  trial.  Cady 
V.  Coates,  101  Mo.  App.  147,  74  S.  W.  424. 
Defendant  held  bound  by  admission  that 
certain  statute  applied.  King  v.  Phoenix 
Ins.  Co.,  101  Mo.  App.  163,  76  S,  W.  55. 
Pleading  treated  below  as  sufficient,  so 
treated  above  unless  falling  to  state  cause 
of  action  or  stating  one  without  the  Juris- 
diction of  the  court.  Turner  v.  Turner,  33 
Wash.  118,  74  P.  56.  The  appeal  court  will 
not  review  the  conclusions  of  the  trial 
court  as  to  facts  essential  to  Its  jurisdic- 
tion, concerning  which  It  was  vested  with 
power  to  hear  and  determine,  at  the  instance 
of  a  party  who  appeared  below  and  pro- 
ceeded upon  the  theory  that  the  court  had 
jurisdiction.  In  re  Latour's  Estate,  140  Cal. 
414,  73  P.  1070.  Writings  present  at  the 
trial,  and  made  the  basis  for  the  examina- 
tion of  witnesses  without  objection,  and 
treated  by  the  court  and  both  parties  as  in 
evidence,  will  be  so  treated  on  appeal, 
though  there  was  no  formal  offer  of  them 
in  evidence.  Peterson  v.  Wolf  [Neb.]  95  N. 
W.  332;  Reed  v.  Morgan,  100  Mo.  App.  713, 
73  S.  W.   381. 

94.  Commercial    State    Bank   v.    Ketchum 
[Neb.]   96  N.  W.   614. 

95.  Greenberg  v.   Angerman,    84   N.    T.   S. 
244.       • 

96.  Fidelity    &    Casualty    Co.    v.    Bandera 
[Ind.  App.]   70  N.  B.  167. 

»7.    Marriage    brokerage     contract.     Jan- 
graw  V.  Perkins  [Vt.]   56  A.  632. 
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Other  grounds  for  sustainiiig  a  judgment  than  those  presented  below  will  not 
be  considered/*  but  additional  objections  and  arguments  against  the  validity  of 
a  statute  may  be  urged,"'  and  a  decree  sustaining  a  demurrer  to  bill,  without 
stating  on  what  ground,  is  supported  if  any  ground  is  well  taken.*  A  defaulting 
defendant,  who  appears  and  applies  for  a  rehearing,  cannot  on  appeal  from  an 
order  denying  his  rehearing  attack  the  decree  on  any  technical  ground.^  On  ap- 
peal from  a  judgment  for  plaintiff  on  a  directed  verdict,  where  there  was  no  de- 
murrer to  the  answer,  the  answer  will  be  regarded  as  stating  a  defense  and  the 
inquiry  limited  to  whether  there  was  evidence  in  its  support  that  should  have  been 
submitted  to  the  jury.'  Error  in  sustaining  a  demurrer  to  portions  of  an  answer 
will  not  be  reviewed,  where  on  the  trial  defendant  was  unrestricted  in  his  proof 
of  the  facts  set  up  therein,  and  all  questions  of  law  involved  were  then  passed 
upon  and  made  grounds  of  appeal.*  There  having  been  no  motion  for  a  new 
trial  the  court  will  consider  only  the  sufficiency  of  the  evidence  to  support  the 
verdict,  though  a  motion  for  judgment  notwithstanding  verdict  was  made  and 
denied."  Where,  in  an  action  tried  to  the  court,  the  only  iastruction  asked  is  in 
tlie  nature  of  a  demurrer  to  the  evidence,  the  appellate  court  will  review  the  weight 
of  the  evidence  only  so  far  as  to  determine  the  correctness  of  that  ruling.®  On  ap- 
peal in  condemnation  proceedings,  the  question  whether  certain  persons,  not  par- 
ties, were  entitled  to  damages  will  not  be  considered.'  Matters  proved  by  incom- 
petent evidence  unobjected  to  cannot  be  denied  on  appeal.' 

Reasons  not  reviewed? — If  a  correct  result  is  reached  in  the  trial  court,  the 
reasons  therefor  will  not  be  reviewed,*"  and  a  just  judgment  warranted  by  the 
record  and  the  facts  will  not  be  overthrown  because  based  on  the  wrong  reason.** 
Eefusal  of  an  application  on  the  gi-ound  of  want  of  power  will  not  be  reversed 
where  it  should  have  been  refused  in  the  exercise  of  sound  discretion.*'    A  judg- 


98.  Other  grounds  for  sustaining  an  or- 
fler  for  change  of  venue  (Qulnn  v.  Brooklyn 
Heights  R.  Co.,  SS  App.  Div.  57,  84  N.  T.  S. 
738),  or  demurrer  than  those  specifled  be- 
low will  not  be  considered  (Johnson  v. 
Saum  [Iowa]  98  N.  W.  599).  A  nonsuit  will 
not  be  sustained  on  grounds  not  alleged  be- 
low. Austin  V.  Piedmont  Mfg.  Co.  [S.  C] 
45  S.  E.  135.  Where  a  verdict  is  directed 
on  an  erroneous  ground,  reasons  for  sus- 
taining it  not  passed  upon  by  the  trial  court 
will  not  be  considered.  Verdict  directed  on 
ground  that  defendant's  injuries  were  not 
caused  by  the  accident,  as  claimed.  Con- 
tributory negligence  and  defendant's  free- 
dom from  fault  not  considered.  Wolfarth  v. 
L.  Sternberg  &  Co.  [N.  J.  Law]  56  A.  173. 
Other  grounds  than  those  presented  to  the 
jury  cannot  be  considered  to  sustain  their 
verdict.  Coleman  v.  Botsford,  89  App.  Div. 
104,  85  N.  T.  S.  1.  A  judgment  of  dismissal 
on  the  merits  cannot  be  sustained  on  the 
theory  that  the  complaint  was  bad  for  want 
of  parties.  Ullman  v.  Cameron,  87  N.  T.  S. 
148.  A  judgment  erroneously  entered 
against  a  plaintiff  should  not  be  affirmed 
on  the  ground  that  the  court  erred  in  over- 
ruling a  demurrer  to  his  declaration.  An- 
derson V.  Broward  [Fla.]  S4  So.  897.  Judg- 
ment notwithstanding  verdict  will  not  be 
sustained  on  other  grounds  than  those  set 
up  In  motion.  Johns  v.  Ruff  [N.  D.]  95  N.  W. 
440. 

99.  Fitch  V.  Board  of  Auditors  of  Claims 
[Mich.]   94  N.  W.  952. 

1.  Adams  v.  Wi'son,  137  Ala.  632,  34  So. 
831. 


2.  Clark  v.  Brotherhood  of  Locomotive 
Firemen,  99  Mo.  App.  687,  74  S.  W.  412. 

3.  Vapereau  v.  Holcombe  [Iowa]  98  N. 
W.    279. 

4.  Town  of  Old  Saybrook  v.  Milford 
[Conn.]   56  A.  496. 

5.  Borgerson  v.  Cook  Stone  Co.  [Minn.] 
97  N.  W.  734. 

6.  People's  Nat.  Bank  v.  Central  Trust 
Co.  [Mo.]  78  S.  "W.  618. 

7.  Marquette  &  S.  E.  R.  Co.  v.  Longyear 
[Mich.]    94   N.  W.   670. 

8.  Riverside  County  Sup'rs  v.  Thompson 
[C.    C.   A.]    122    F.    860. 

».     See  1  Curr.  L.  159. 

10.  Decree  as  favorable  to  appellant  as 
he  has  right  to  ask.  Woloott  v.  Tweddle 
[Mich.]  95  N.  W.  419.  See  1  Curr.  L.  159,  n. 
68. 

11.  Baker  v.  Kaiser  [C.  C.  A.]  126  F.  317; 
Von  Platen  v.  Winterbotham,  203  111.  198. 
67  N.  E.  843.  A  ruling  may  be  affirmed 
though  for  different  reasons  than  those  as- 
signed by  the  trial  judge.  Kelly  v.  Palmer 
[Minn.]  97  N.  W.  578.  A  correct  conclusion 
baSfed  on  an  erroneous  reason  will  be  af- 
firmed. Brown  v.  Carolina  Midland  R.  Co. 
[3.  C]  46  S.  B.  283.  A  right  judgment  in 
an  equity  case  will  be  affirmed  notwith- 
standing the  reasoning  on  which  it  Is  based. 
Johnson  v.  Franklin  Bank,  173  Mo.  171,  73 
S.  W.  191.     See  1  Curr.  L.  159,  n.  69. 

13,  Admission  to  ball  pending  extradi- 
tion. "Wright  V.  Henkel,  190  TJ.  S.  40,  23 
S.  Ct.   781,    47  L.  Ed.   948. 
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mcnt  entered  on  a  demurrer  to  the  complaint  sustained  on  the  ground  that  no 
cause  of  action  was  stated  therein  will  be  affirmed  if  the  demurrer  should  have 
been  sustained  on  any  other  ground/*  but  a  judgment  erroneously  sustaining  a 
demurrer  and  dismissing  the  bill  will  not  be  affirmed  on  the  ground  that  a  correct 
decision  was  made  on  wrong  grounds,  since  there  was  no  testimony  taken  and  no 
inquiry  into  the  merits."  A  ruling  rejecting  evidence  that  is  incompetent  will 
be  affirmed  though  the  objection  was  made  on  the  wrong  groimd.^'  Where  the 
record  shows  that  competent  evidence  was  rejected  because  the  court  regarded  it 
incompetent,  the  judgment  will  not  be  sustained  on  the  ground  that  he  also  had 
power  to  reject  it  on  discretionary  grounds.^*  The  giving  of  a  peremptory  in- 
struction will  be  sustained,  if  proper  for  any  reason  apparent  from  the  record,^^ 
and  on  appeal  from  a  dismissal  of  the  complaint  at  the  close  of  plaintiff's  evidence, 
the  court  is  not  limited  to  the  ground  assigned  by  the  court  for  its  ruling,  but  must 
examine  the  entire  record.^'  On  appeal  in  equity  the  declarations  of  law  given 
or  refused  will  not  be  reviewed,  since  the  decree  may  be  right  regardless  of  error 
in  them.^'  Mere  remarks  of  the  court  expressing  views  apparently  not  carried 
into  the  judgment  will  not  warrant  a  review.*"  A  declaration  that  plaintiff  was 
not  entitled  to  recover  under  the  pleadings  and  proofs  sufficiently  indicates  the 
theory  under  which  the  case  was  decided  to  warrant  a  review  of  the  question 
whether  under  the  pleadings  and  proofs,  plaintiff  could  recover.*^  An  order  grant- 
ing a  new  trial  will  be  affirmed  if  any  ground  be  well  taken.'''  An  appellate  court 
may  consider  and  apply  to  a  pending  case  a  curing  statute  passed  to  heal  defects 
in  titles  similar  to  the  one  in  question.*' 

(§  13)  D.  Restriction  by  character  of  order  or  judgment;  matters  brought 
up  with  final  judgment.^* — Where  a  case  is  properly  in  the  appellate  court,  all  de- 
crees and  proceedings  therein  are  reviewable.*'  Eulings  on  practice*"  and  inter- 
mediate orders*^  go  up  with  the  judgment.     Orders  made  after  judgment  do  not.*' 


IS.  Porter  v.  Plymouth  Gold  Min.  Co. 
[Mont.]   74  P.    938. 

14.  Thompson  v.  First  Nat.  Bank  [Miss.] 
36  So.   65. 

15.  Toder  v.  Reynolds,  28  Mont.  183,  72 
P.    417. 

16.  Pattee  v.  Whitcomb   [N.  H.]   56  A.  459. 

17.  Warren  Deposit  Bank  v.  Fidelity  & 
Deposit  Co.,  25  Ky.  L.  R.  289,  74  S.  W.  1111. 

18.  Baker  v.  Interurban  St.  R.  Co.,  86  N. 
Y.   a.   9. 

19.  HefEernan  v.  Weir,  99  Mo.  App.  301, 
72  S.  W.  1085. 

20.  Crawford  v.  Burke,  201  111.  581,  66 
N.    E.    833. 

21.  Kansas  City  v.  Ferd  Helm  Brewing 
Co.,  98  Mo.  App.  590,  73  S.  W.   302. 

S2.  On  appeal  by  defendant  from  an  or- 
der granting  plaintiff  a  new  trial  on  a  sin- 
gle ground  plaintiff  may  insist  that  other 
grounds  set  up  in  his  motion  justify  the 
order  and  should  have  been  allowed.  Em- 
mons v.-  Quade,  176  Mo.  22,  75  S.  W.  103. 
An  order  granting  a  new  trial  on  a  certain 
ground  may  be  sustained  on  other  grounds 
alleged  if  appellant  does  not  show  that  they 
were  not  well  taken.  Morrison  Mfg.  Co.  v. 
Roach  [Mo.  App.]  78  S.  W.  644.  Where  an 
order  is  In  general  terms  It  will  be  sus- 
tained if  justified  on  any  of  the  grounds 
presented  therefor,  regardless  of  the  opin- 
ion of  the  trial  court  in  support  of  it. 
Schntttger  v.  Rose,  139  Cal.  656,  73  P.  449. 
Such  opinion,  however,  may  be  examined 
for  the  purpose  of  determining  any  question 


of  merit  which  will  arise  on  new  trial. 
Schnlttger  v.  Rose,  139  Cal.  565,  73  P. 
449.  The  opinion  of  the  trial  court  cannot 
affect  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  findings  (Luman  v. 
Golden.  Ancient  Channel  Min.  Co.,  140  Cal. 
700,  74  P.  307),  nor  be  considered  to  deter- 
mine the  scope  of  the  order  (Ben  Lomond 
Wine  Co.  v.  Sladky,  141  Cal.  619,  75  P.  332). 
The  opinion  of  the  trial  court  setting  forth 
the  grounds  on  which  a  new  trial  was 
granted  does  not  prevent  review  of  the 
case  and  sustaining  the  order  on  other 
grounds.  Simon  Newman  Co.  v.  Lasslng,  141 
Cal.   174,   74  P.   761. 

23.  State  swamp  lands.  Simpson  v.  Stod- 
dard County,  173  Mo.  421,  73  S.  W.  700. 

24.  See  1  Curr.  L.  160. 

25.  Deckert  v.  Chesapeake  Western  Co., 
101  Va.    804,  45  3.  E.  799. 

26.  Quaslial  of  a  count  In  a  declaration 
after  trial  of  an  issue  raised  by  plea  in 
abatement  may  be  reviewed.  Upton  v.  Ger- 
ber  [Mich.]  98  N.  W.  854.  Order  as  to  new 
trial.  McVay  v.  Bridgman  [S.  D.]  97  N.  W. 
20.  An  appeal  from  a  final  decree  brings 
up  a  ruling  striking  out  an  amended  cross 
bill,  duly  excepted  to.  Jackson  v.  Lemler 
[Hiss.]    35    So.    306. 

27.  Under  the  statute  in  Wisconsin,  the 
court  may  review  any  intermediate  order 
involving  the  merits  and  necessarily  affect- 
ing the  judgment  [Rev.  St.  1898,  %%  3069. 
3070].  Hart  v.  Jos.  Sehlitz  Brewing  Co. 
[Wis.]    98   N.   W.   526.     An   order  refusing  to 
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'Costs  being  part  of  the  judgment,  orders  relating  thereto  go  up,'"  and  an  order 
denying  a  motion  to  correct  a  judgment  may  be  reviewed  if  properly  preserved  in 
the  record.'"  An  appeal  from  a  final  judgment  rendered  on  report  of  a  master 
stating  the  amount  due  a  widow  from  the  estate  of  her  husband  and  his  devisees 
will  not  bring  up  a  judgment  setting  aside  a  receipt  given  by  the  widow  renouncing 
her  rights  under  the  law  and  agreeing  to  take  under  the  will.'^  On  appeal  from 
an  order  sustaining  objections  to  a  referee's  report,  a  question  as  to  whether  there 
was  a  clerical  error  in  the  report  cannot  be  considered,  since  any  such  mistake 
should  be  corrected  beloW.^'  A  judgment  of  foreclosure  cannot  be  reviewed  on 
appeal  from  the  order  confirming  the  sale."  A  decree  ordering  foreclosure  and 
subrogation,  and  directing  a  reference,  being  final  and  appealable,  will  not  go  up 
on  appeal  from  the  decree  confirming  the  final  report.'*  A  decree  directing  parti- 
tion cannot  be  reviewed  on  appeal  from  the  order  confirming  the  report  of  com- 
missioners.'" The  discharge  of  a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense  cannot  be  reviewed  on  appeal  from  a  jury  trial."  A  party  who 
fails  to  appeal  from  an  order  granting  him  a  new  trial  on  terms  has  no  groimd  of 
complaint  oh  an  appeal  from  the  judgment.'^  In  New  York,  only  such  interlocu- 
tory and  intermediate  judgments  and  orders  are  reviewable  on  appeal  from  final 
judgment  as  are  specified  in  the  notice  of  appeal.'^  Where  the  order  appealed 
from  is  not  a  "final  order"  in  a  special  proceeding,  a  specification  in  the  notice  of 
appeal  of  an  intention  to  bring  up  the  intermediate  orders  for  review  is  not  ef- 
fective for  that. purpose.'' 

Matters  reviewable  on  appeal  from  interlocutory  orders.*" — Proceedings  sub- 
sequent to  an  interlocutory  order  are  not  considered,*^  the  appeal  standing  on  the 
record  as  it  stood  at  the  time  the  order  was  made.**  On  appeal  from  an  order 
granting  a  preliminary  injunction,  the  only  inquiry  is  whether  the  discretion  of 
the  trial  court  was  improvidently  exercised,*'  the  merits  not  being  in  issue.** 


set  aside  and  vacate  a  judgment  Is  not 
[Rev.  St.  1898,  §§  3069,  3070].  In  re  McMa- 
hon's  Estate,  117  Wis.  463,  94  N.  W.  351. 
Order  setting  aside  a  referee's  report  is  re- 
viewable, notwithstanding  it  has  been  ap- 
pealed from  independently,  such  appeal  hav^ 
ing  been  dismissed  witliout  consideration. 
Neeley  v.  Roberts  [S.  D.]  95  N.  W.  921.  An 
intermediate  order  substituting  a  claimant 
of  property  for  defendant  in  claim  and  de- 
livery goes  up.  State  v.  District  Court  of 
First  Judicial  Dist,   28  Mont.    445,' 72  P.   867. 

28.  Order  refusing  to  sign  bill  of  excep- 
tions. MoGlauflin  V.  Wormser,  28  Mont.  177, 
72   P.   428. 

29.  Spencer  v.  Mungus,  28  Mont.  367,  72 
P.  663.  Order  retaxing  costs  in  Colorado 
[Mill's  Ann.  Code,  §  398].  Van  Buskirk  v. 
Balch  [Colo.  App.]  74  P.  792.  Where,  on  ap- 
peal from  a  Judgment  of  foreclosure,  that 
portion  awarding  decree  for  deficiency  can- 
not be  reviewed  because  of  prematurity  of 
the  appeal,  the  order  apportioning  the  costs 
Is  also  now  reviewable.  Thomson  v.  Black 
[III.]    70  N.  E.  318. 

30.  Cullen  v.  Harris  [Utah]  73  P.  1048. 

31.  Frazer  v.  Frazer,  25  Ky.  L.  R.  473,  76 
S.  W.   13. 

32.  New  York  Bank  Note  Co.  v.  Hamilton 
Bank  Note  Engraving  &  Printing  Co.,  87 
N.    T.    S.    200. 

S3.  Logan  County  v.  McKinley-Laijning 
L.  &  T.  Co.  [Neb.]    97  N.  W.  642. 

.34.  Klrkland  v.  Mills,  138  Ala,  192,  35  So. 
40. 


SB.  Austin  V.  Austin  [Mich.]  93  N.  W. 
1045. 

36.  Act  Apr.  IS,  1874,  P.  L.  64.  Kessler 
V.  Perrong,  22  Pa.  Super.  Ct.  678. 

37.  Carter  v.  Interurban  St,  R.  Co.,  86 
N.    T.    S.    206. 

38.  Code  Civ.  Proc.  §  1301.  H.  Koehler  & 
Co.  V.  Brady,  87  App.  Div.  326,  84  N.  T.  S. 
467;  Bates  v.  Holbrook,  89  App.  Div.  548, 
85  N.  T.  S.  673.  Order  denying  appellant's 
motion  for  Jury  trial  [Code  Civ.  Proo.  § 
1316].  Mcllvaine  v.  Steinson,  90  App.  Div. 
77,  85  N.  T.  S.  889;  Stearns  v.  Shepard  &  M. 
Lumber  Co..   91  App.  Div.  56,  86  N.  T.  S.  396. 

39.  Code  Civ.  Proc.  §§  1301,  1358.  Rail- 
road crossing  proceedings.  Oneonta,  etc.,  R. 
Co.  v.  Cooperstown  &  C.  V.  R.  Co.,  85  App. 
Div.    284,  83  N.  Y.  S.  307. 

40.  See  1   Curr.  L.  160. 

41.  Additional  evidence  not  introduoible 
by  stipulation.  Austin  Mfg.  Co.  v.  Ameri- 
can Wellworks  [C.  C.  A.]  121  F.  76.  .  Matters 
not  presented  to  the-  court  not  considered. 
New  Albany  Waterworks  v.  Louisville 
Banking  Co.  [C.  C.  A.]  122  F.  776.  On  error 
to  the  denial  of  a  motion  to  set  aside  an 
award  of  arbitrators,  error  cannot  be  as- 
signed on  the  issuance  of  execution  on  the 
award.  Muth  v.  Booye,  69  N.  J.  Law,  266,  65 
A.  287.     See  1  Curr.  L.  160,  n.  82. 

42.  Austin  Mfg.  Co.  v.  American  Well- 
works  [C.  C.  A.]  121  F.  76. 

43.  Austin  Mfg.  Co.  V.  American  Well- 
works  [C.  C.  A.]  121  F.  76;  New  Albany  Wa- 
terworks   V.    Louisville    Banking    Co.    [C.    C. 
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On  appeal  from  an  order  granting  a  motion  to  serve  an  amended  answer,  neither 
the  sufficiency  of  a  counterclaim  contained  therein  nor  the  merits  of  the  contro- 
versy will  be  considered.*"  Appeal  from  a  decree  overruling  a  demurrer  to  the 
bill  will  not  bring  up  an  order  refusing  to  set  aside  an  order  restoring  the  cause 
to  the  docket  after  dismissal  for  want  of  prosecution/"  nor  rulings  on  objections 
to  the  allowance  of  amendments,  nor  on  motion  to  strike  amendments  f  but  where 
the  question  whether  an  amendment  constituted  a  departure  was  presented  by  the 
demurrer,  it  may  be  reviewed.** 

On  appeal  from  grant  or  refusal  of  a  new  trial.*^ — Generally  speaking,  ap- 
peals from  the  grant  or  refusal  of  a  new  trial  are  confined  to  the  motion,°°  and 
whether  a  jury  was  demandable  as  of  right,"^  whether  the  verdict  is  sufficient,"^ 
whether  the  action  or  the  pleadings  are  in  proper  form,"'  or  support  the  findings,"^ 
or  judgment,""  whether  a  conclusion  of  law  is  correct,"'  whether  the  findings  sus- 
tain the  judgment"'  or  conclusions  of  law,"^  or  the  evidence,  the  findings,""  the 
form  of  the  decree  or  judgment,"  whether  interest  is  allowable  on  the  judgment,"^ 
the  court's  refusal  to  settle  the  statement  on  motion  for  a  new  trial,"^  can  be 
considered  only  on  appeal  from  the  judgment."'  The  responsiveness  of  the 
verdict  to  the  issues  may  be  determined,'*  and  on  appeal  from  an  order  refusing 
a  new  trial,  the  court  may  scrutinize  all  the  evidence  and  determine  whether  the 
verdict  is  not  contrary  thereto,  though  no  motion  was  made  at  the  close  of  plain- 
tifE's  case,  or  after  the  evidence  was  all  in.""  Eeversal  of  the  judgment  cannot 
be  made  on  appeal  from  an  order  granting  a  new  trial."" 

Equitable,  provisional  and  special  decrees  and  orders.^'' — It  must  be  presumed 
that  a  court  sitting  without  a  jury,"'  or  in  equity,  considered  only  competent  evi- 


A.]  122  F.  776.  An  appeal  from  an  order 
granting  a  temporary  injunction  will  raise 
only  the  question  of  whether  the  affidavits 
fairly  tend  to  support  the  allegations  of  the 
complaint.  Gray  v.  Bldg.  Trades  &  Council 
[Minn.]    97   N.   W.    663. 

44.  On  appeal  from  an  order  granting  a 
preliminary  injunction  against  the  infringe- 
ment of  a  patent,  the  question  of  the  valid- 
ity of  the  patent  will  not  be  considered. 
Austin  Mfg.  Co.  v.  American  Wellworks  [G. 
C.  A.]  121  F.  76.  Where  an  injunction  pen- 
dente lite  was  Issued  before  Issue  joined, 
the  <:ourt  on  appeal  from  that  order  will  not 
examine  the  merits  to  determine  whether 
the  injunction  was  Improvidently  granted. 
Kerr  v.  City  of  New  Orleans  [C.  C.  A.]  126 
F.   920. 

45.  Westlnghouse,  Church,  Kerr  &  Co.  v. 
Remington  Salt  Co.,  89  App.  Div.  126,  86  N. 
T.  S.   432. 

46.  Northwestern  Land  Ass'n  v.  Grady, 
137  Ala.  219,  33  So.  874. 

47.  48.  Montgomery  Iron  Works  v.  Cap- 
ital City  Ins.  Co.,  137  Ala.  134,  34  So.  210. 

49.  See  1  Curr.  L.  160. 

50.  Morse  v.  Wilson,  138  Cal.  558,  71  P. 
801;  Swift  v.  Occidental  Min.  &  Petroleum 
Co..  141  Cal.  161,  74  P.  700.  Questions  not 
raised  and  determined  below  will  not  be 
considered.  De  Haven  v.  MoAuley,  138  Cal. 
573,   72  P.   152.     See  1   Curr.  L.   160,  n.   87. 

51.  52.  Morse  v.  Wilson,  138  Cal.  558,  71 
P.    801. 

53.  Morse  v.  Wilson,  138  Cal.  558,  71  P. 
801;  White  v.  Costigan,  138  Cal.  564,  72  P. 
178;  Cummings  v.  Kearney,  141  Cal.  156,  74 
P.  759;  Simon  Newman  Co.  v.  Lassing,  141 
Cal.  174,  74  P.  761.     Sufficiency  of  complaint 


not  reviewable,  there  being  no  appeal  from 
judgment.  Swett  v.  Gray,  141  Cal.  63,  74  P. 
439;  Swift  V.  Occidental  Mining  &  Petroleum 
Co.,  141  Cal.  161,  74   P.  700. 

64.  Simon  Newman  Co.  v.  Lassing,  141 
Cal.  174.  74  P.  761. 

65.  Sharp  v.  Bowie,  142  Cal.   462,  76  P.   62. 
56.     Rose   v.    Mesmer,    142    Cal.    322,    75    P. 

905. 

67.  White  v.  Costigan,  138  Cal.  564,  72 
P.  178;  Swift  V.  Occidental  Min.  &  Petroleum 
Co.,  141  Cal.  161,  74  P.  700;  Cummings  v. 
Kearney,  141  Cal.  156,  74  P.  759;  Kaiser  v. 
Dalto,  140  Cal.  167,  73  P.   828. 

58.  Sharp  v.  Bowie,  142  Cal.   462,   76  P.  62. 

59.  Simon  Newman  Co.  v.  Lassing,  141 
Cal.  174,  74  P.   761. 

60.  Rose   V.   Mesmer,   142   Cal.    322,    76    P. 


Durfee    v.    Seale,    139    Cal.    603,    73    P. 


905. 
61. 

435. 

62.  Hartmann  v.  Smith,  140  Cal.  461,  74 
P.    7. 

63.  Morse  v.  Wilson,  138  Cal.  558,  71  P. 
801. 

64.  Hamilton  v.  Murray  [Mont.j   74  P.   75. 

65.  Glaser   v.   Michelson,   86   N.   T.    S.    286. 

66.  In  re  Bills'  Estate   [Cal.]   74  P.   704. 

67.  See   1  Curr.  L.   161. 

68.  Hunter  v.  Guth  [Colo.  App.]  73  P. 
1089;  Byrnes  v.  Ely  [Neb.]  97  N.  W.  298; 
Smith  v.  Bunch,  31  Tex.  Civ.  App.  541,  73  S. 
W.  559;  International  &  G.  N.  R.  Co.  v. 
Startz  [Tex.]  77  S.  W.  1;  Abernathy  v. 
Reynolds  [Ariz.]  71  P.  914;  Arabian  Horse 
Co.  V.  Bivens  [Neb.]  96  N.  W.  621;  Finlen  v. 
Heinze,  28  Mont.  548,  73  P.  123;  Seaverns  v. 
Costello  [Ariz.]  71  P.  930. 
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flence.**    An  appeal  in  an  equity  ease  will  not  present  for  review  the  rulings  made 
during  the  progress  of  the  trialJ" 

(§13)  E.  Restriction  by  contents  of  recordJ^ — Cases  appealed  must  be 
heard  and  decided  upon  the  record  made  in  the  court  from  which  the  appeal  is 
taken/^  and  questions  not  made  in  the  record  cannot  be  considered,  though  ar- 
gued and  insisted  on."  The  errors  alleged  must  clearly  appear/*  the  burden  of 
showing  error  being  always  on  the  party  alleging  it/°  and  in  the  absence  of  an 
affirmative  showing  of  error,  it  is  assumed  that  the  rulings  below  are  correct.'''' 
Presumption  not  changed  by  direction  of  verdict,  though  in  such  case  the  existence 
of  every  material  fact  which  the  evidence  tends  to  prove  is  assumed.''^  All  rea- 
sonable presiTmptions  are  indulged  to  uphold  the  regularity  of  the  proceedings  of 
the  trial  court,"  and  objections  not  supported  by  the  record  will  not  be  reviewed.'" 


C!».  Turner  v.  OveraU,  172  Mo.  271,  72  S. 
W.  644;  Southworth  v.  Southworth,  173  Mo. 
59,  73  S.  W.  129;  Brown  v.  Fitclier  [Minn.] 
97  N.  W.  416;  Rulofson  v.  BilUngs,  140  Cal. 
452,  74  P.  35;  Hunt  v.  PhUllps  [Wash.]  75  P. 
970;  City  of  Pt.  Townsend  v.  Lewis  [Wash.] 
75  P.  982;  Funk  v.  Hensler,  31  Wash.  628,  72 
P.  102;  Bowdle  v.  Jencks  [S.  D.]  99  N.  W.  98. 
See  1  Curr.  L.  161,  n.  98. 

70.  Danforth  v.  Fowler  [Neb.]  94  N.  W. 
C37;  Smith  v.  Oster  [Neb.]  95  N.  W.  335; 
Pettibone  v.  Yeiser  [Neb.]  96  N.  W.  193; 
John  Stewart  &  Co.  v.  Allen  [Neb.]  96  N. 
W.  528;  Flanagan  v.  Mathieson  [Neb.]  97  N. 
W.  287.  Errors  at  trial  not  considered  when 
review  is  de  novo.  Security  Sav.  Soc.  v. 
Cohalan,  31  Wash.  266,  71  P.  1020.  See  1 
Curr.  L.  161,  n.  99. 

71.  See  1  Curr.  L.  162. 

72.  Boyle  V.  Union  Pac.  R.  Co.,  25  Utah, 
420,  71  P.  988.  Citing  3  Enc.  PI.  &  Prac.  p. 
502;  Hayne,  New  Trials  &  App.  §  271;  El- 
liott, App.   Proc.   §  206. 

73.  Denny  v.  Broadway  Nat.  Bank,  118 
Ga.  221,  44  S.  E.  982.  See  1  Curr.  L,.  162,  n. 
20. 

74.  Alaska  Commercial  Co.  v.  Dinkelspiel 
[C.  C.  A.]  126  F.  164;  Shuler  v.  Lashorn,  67 
Kan.  694,  74  P.  264;  Hoodless  v.  Jernigau 
[Fla.]  35  So.  656.  The  fact  that  an  amend- 
ment, claimed  to  be  prejudicial,  was  in  fact 
made  during-  the  trial,  must  appear.  Pratt 
v.  Smith  [Neb.]  94  N.  W.  104.  An  order  re- 
fusing to  set  aside  a  Judgment  must  be  af- 
firmed where  the  Judgment  is  not  in  the 
record  and  no  Impropriety  In  It  is  shown 
by  the  transcript.  Green  v.  Thatcher,  31 
Colo.  363,  72  P.  1078.  Rulings  with  refer- 
ence to  continuance  not  reviewed  in  ab- 
sence of  showing  In  record.  Miller  v.  Math- 
eson,  28  Mont.  132,  72  P.  414.  If  the  state- 
ments of  the  court  In  his  instructions,  as  to 
what  the  facts  are,  are  erroneous  the  bill 
of  exceptions  should  show  it;  otherwise 
the  instructions  will  be  presumed  to  be 
supported  by  evidence  not  brought  up. 
Sharp  V.  U.  S.,  191  U.  S.  341,  24  S.  Ct.  114. 
See  1  Curr.  D.  162,  n.   17. 

75.  Shelby  v.  Creighton  [Neb.]  96  N.  W. 
382;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Blanchard 
[Tex.  Civ.  App.)  73  S.  W.  88.  Where  the 
brief  of  evidence  is  so  confused  as  to  be 
unintelligible,  the  verdict  will  be  pT'esumed 
supported  by  the  evidence  and  a  new  trial 
properly  denied.  Grier  v.  Bowen,  118  Ga. 
670,   45  S.  B.   456.     See  1  Curr.  L.   162,  n.   18. 

70.  Clark  v.  Wolf  [Neb.]  96  N.  W.  495; 
Sellers    v.    Pacific    Wrecking    &    Salvage    Co. 


[Wash.]  74  P.  1056;  Alaska  Com.-  Co.  v. 
Dinkelspiel  [C.  C.  A.]  126  F.  164;  De  Wolf 
V.  People,  202  111.  73,  06  N.  E.  S6S;  Stedi-y  v. 
Beck  [Neb.]  94  N.  W.  613;  Post  v.  Smith 
[Neb.]  95  N.  W.  500;  Kingsley  v.  Swoboda 
[Neb.]  96  N.  W.  518.  Two  conflicting  peti- 
tions for  vacation  of  decree.  Presumed  that 
ruling  was  made  on  one  conforming  to  facts 
as  stated  in  remainder  of  record.  Roulet  v. 
Hogan,  203  111.  525,  68  N.  E.  97.  Record 
sho-wing  redemption  from  Judicial  sale,  pre- 
sumption that  recording  fee  was  also  paid 
to  master.  Morava  v.  Bonner,  205  111.  321, 
68  N.  E.  707.  Where  the  proceeds  of  a  life 
Insurance  policy  were  taxed  as  an  Inherit- 
ance and  the  record  does  not  show  the 
terms  of  the  policy.  It  will  be  presumed  on 
appeal  that  It  was  payable  to  decedent's 
executors  and  administrators  and  therefore 
taxable.  In  re  Murphy's  Estate,  21  Pa. 
Super.  Ct.  384.  Presumed  that  execution 
was  restrained  on  sufficient  facts  to  warrant 
It.  Fairfield  v.  Day  [N.  H.]  55  A.  219.  In 
the  absence  of  any  showing  to  the  con- 
trary, it  will  be  presumed  that  the  trial 
court  complied  with  Its  rules.  Union  Book 
Co.  v.  Robinson,  105  111.  App.  23a  See  1 
Curr.  L,.   162,  n.    19. 

77.  Northdruft  v.  City  of  Lincoln  [Neb.] 
96  N.  W.  163;  Stanbury  v.  Storer  [Neb.]  97 
N.  W.  805.  In  the  absence  of  specific  ob- 
jections to  evidence  in  the  record,  the  court 
will  not  presume  the  objections  raised  on 
appeal  were  raised  below.  Kroenert  v. 
Falk,  32  Wash.  180,  72  P.  1010.  Judgment 
affirmed  on  imperfect  record.  Perkins  v. 
Mahan,   26  Ky.  L.  R.   716,   76  S.  W.   339. 

78.  Citizens'  Bank  v.  Stockslager  [Neb.] 
96  N.  W.  591;  Jones  v.  Peterson  [Or.]  74  P. 
661 ;  Lynch  v.  Plttman,  31  Tex.  Civ.  App.  563, 
73  S.  W.  862.  Nonsuit  will  be  presumed  to 
have  been  properly  granted.  Hanna  v.  De 
Garrao,  140  Cal.  172,  73  P.  830.  Judgment 
for  costs  in  favor  of  plaintiff  presumed  not 
to  have  been  against  defendant  not  served 
In  state,  there  being  another  defendant 
properly  served.  Maxcy  v.  McCord  [Wis.] 
98  N.  W.  529.  An  order  on  the  court's  own 
motion,  set-ting  aside  a  license  to  practice 
law  at  the  same  term  at  which  it  was  grant- 
ed, will  be  presumed  to  have  been  on  good 
grounds.  Killian  v.  State  [Ark.]  78  S.  W. 
766.  Certiorari  to"  a  Justice  in  a  forciblo 
entry  and  detainer  case  will  be  presumed  not 
to  have  issued  until  after  service  of  the 
summons,  where  such  presumption  Is  pos- 
sible on  the  record  and  necessary  to  sus- 
tain  the  Jurisdiction    [Rev.    St.    1899,   §   3358]. 
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Where  it  appears  by  the  bill  that  evidence  of  an  instruction  by  a  wife  to  her  husband 
as  to  the  application  of  a  certain  payment  given  in  plaintiff's  absence,  was  rejected, 
it  will  not  be  assumed  in  support  of  the  ruling  that  it  was  rejected  because  oc- 
curring in  a  private  conversation  between  husband  and  wife.'" 

The  reviewing  court  is  confined  to  the  record  and  will  consider  only  such  er- 
ror as  is  there  presented,^^  whether  the  suit  be  at  law  or  in  equity,^^  and  affidavits 
or  other  evidence  to  affect  the  disposition  of  the  case  on  appeal  cannot  be  received.*' 
Matters  not  in  the  record  cannot  be  considered  in  support  of  the  judgment,'*  and 
reversal  will  not  be  made  upon  evidence  of  matters  occurring  since  the  trial.*^ 
AVliere  the  bill  of  exceptions  is  deficient  in  showing  facts  required  to  be  shown  by 
it,  it  cannot  be  aided  by  reference  to  the  evidentiary  bill,*"  and  statements  in  the 
abstract  cannot  supply,  omissions  of  documentary  evidence  from  the  bill  of  excep- 
tions or  record.'^  An  omission  in  proof  of  a  matter  of  record  may  be  supplied,  to 
sustain  the  judgment.*'  The  record  in  a  companion  case  between  the  same  par- 
ties, and  tried  with  the  case  appealed,  cannot  be  considered  though  sent  up,"  but 
the  record  in  a  former  suit,  re-filed  in  the  pending  suit,  may  be  considered  to  sup- 
ply omissions  from  the  record,  no  motion  having  been  made  to  strike  it  out."" 
Omission  of  any  portion  of  the  record  will  preclude  review  of  questions  arising  on 
the  omitted  portion."^  A  statement  in  the  record  indicating  that  matters  other 
than  the  evidence  were  perhaps  considered  by  the  court  in  arriving  at  its  conclu- 
sion, is  not  gi-ound  for  reversal  in  the  absence  of  any  showing  of  prejudice."'     On 


Gossett  V.  Devorsa,  98  Mo.  App.  641,  73  S. 
W.  731.  Where  the  record  does  not  shovy 
whether  an  amendment  to  a  pleading  was 
inserted  at  a  proper  or  improper  place,  it 
\vill  be  presumed  to  have  been  inserted  at 
the  proper  place.  Vinson  v.  Palmer  [Fla.] 
34  So.  276. 

79.  Exclusion  of  taxpayers  from  jury. 
Board  of  Counoilmen  of  Harrodsburg  v. 
Mitchell,  25  Ky.  L.  R.  1518,  78  S.  W.  210. 
Error  assigned  on  allowing  plaintiff  to  dis- 
miss as  to  one  defendant  before  proof,  rec- 
ord not  showing  that  it  was  before.  Scalfl 
V.  Graves,  31  Tex.  Civ.  App.  007,  74  S.  W^. 
795.  A  complaint  that  the  trial  judge  by 
his  manner  prejudiced  appellant  before  the 
jury  cannot  be  considered  in  the  absence  of 
anything  in  the  record  to  establish  it. 
Klipstein  v.  Rasohein,  117  Wis.  248,  94  N. 
W.  63.     See  1  Curr.  L.  182,  n.   20. 

80.  Boston  Steel  &  Iron  Co.  v.  Steuer,  183 
Mass.   140,    06   N.   B.    646. 

81.  Modern  Brotherhood  of  America  v. 
Cummings  [Neb.]  94  N.  W.  144;  Springer  v. 
Chicago  Real  Estate,  L.  &  T.  Co.,  202  111.  17. 
66  N.  B.  850;  Boyle  v.  Union  Pac.  R.  Co.,  25 
Utah,  420,  71  P.  988;  Allen  v.  Becket,  84 
N.  Y.  S.  1012;  Ohio  Colo.  Mln.  &  Mill.  Co. 
v.  Wiley  [Colo.  App.]  71  P.  1001;  Archison 
V.  Arnold  [Wyo.]  72  P.  190.  Though  ad- 
mitting the  reading  to  tbe  jury  of  the  orig- 
inal but  abandoned  complaint  to  have  been 
improper.  Inasmuch  as  the  court  is  not  in- 
formed by  the  record  of  its  contents,  such 
reading  does  not  appear  to  be  prejudicial  to 
plaintiff.  Loftus-Hubbard  El.  Co.  v.  Smith- 
Alvord  Co.,  90  Minn.  418,  97  N.  W.  125. 
Record  failing  to  show  that  Issue  of  limita- 
tions was  presented  below,  reversal  will 
not  be  made  because  court's  decision  of  that 
question  prevented  introduction  of  proof  of 
other  Issues.  Trega  v.  Mills  [Wyo.]  73  P. 
209.    See  1  Curr.  L.  162,  n.  20. 

82.  Joyce  v.  Harding,  208  111.  77,  69  N.  B. 
747. 


83.  Nichols  V.  Roberts  [N,  D.]  96  N.  W. 
298;  Whisler  v.  Whisler  [Ind.]  70  N.  B.  152; 
Gubner  v.  Parrell,  84  N.  T.  S.  157;  Daly  v. 
Mlnke,  86  N.  T.  S.  92.  Settled  case.  Fisher 
V.  Betts  [N.  D.]  96  N.  W.  132.  That  party 
died  before  entry  of  decree.  Joyce  v.  Har- 
ding, 208  111.  77,  69  N.  E.  747.  Whether  de- 
mand for  change  of  venue  was  made. 
Fischer  v.  Brooklyn  Heights  R.  Co.,  84  N. 
Y.  S.  254.  Misconduct  of  Jury.  Cahill  v. 
Baird,  138  Cal.  691,  72  P.  342.  See  1  Curr. 
L,.   163,  n.   26. 

84.  ,An  order  of  reference  by  consent. 
Murray  v.  Barden,  132  N.  C.  136,  43  S.  E. 
600. 

85.  Nor  will  such  matters  be  considered 
for  the  purpose  of  directing  the  proceed- 
ings below.  Marietta  Chair  Co.  v.  Hender- 
son,  119  Ga.   65,   45  S.  B.    725. 

80.  Silver  Springs,  O.  &  G.  R.  Co.  v.  Van 
Ness  [Fla.]  34  So.  884;  Hoodless  v.  Jernigan 
[Fla.]    35    So.    656. 

87.  Edwards  v.  Slmms  [Ariz.]  71  P.  902. 

88.  Cullingworth  V.  Wilson,  84  N.  Y.  S. 
D68. 

80.  Armstrong  v.  Ballew,  118  Ga.  168,  44 
S.  B.   996. 

90.  Gardner  v.  Continental  Ins.  Co.,  25 
Ky.  L.  R.   426,   75  S.   W.   283. 

91.  Where  no  part  of  the  record  prior  to 
an  alias  order  of  sale  on  which  property  is 
sold  is  brought  up  on  appeal  from  an  or- 
der of  confirmation,  no  irregularity  or  lack 
of  authority  to  Issue  such  alias  order  can 
be  presumed.  National  Life  Ins.  Co.  v. 
Crandall  [Neb.]  96  N.  W.  624.  On  appeal 
from  a  judgment  of  the  municipal  court  of 
New  York,  where  the  return  contains  nei- 
ther the  complaint  nor  the  testimony,  the 
correctness  of  the  judgment  on  the  merits 
cannot  be  reviewed.  O'Brien  v.  Kuntz,  84 
N.   Y.   S.   635. 

82.  Miller  v.  Miller  [Iowa]  98  N.  W.  631. 
See  1  Curr.  L.  164,  n.  35. 
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appeal  from  a  judgment  construing  a  will  the  court  can  consider  a  deposition  on 
which  the  trial  court  based  its  finding  of  the  facts  necessary  to  an  understandiag 
of  the  will.''  The  opinion  of  the  trial  court  has  no  place  in  the  record  and  it 
cannot  be  referred  to  to  rebut  the  presumption  that  the  court  considered  all  evi- 
dence properly  before  it.°*  When  a  ruling  depends  on  the  evidence,  it  cannot  be 
reviewed  unless  all  the  evidence  relating  thereto  is  in  the  record/^  and  so  shown 
by  the  bill/"  and  a  bill  of  exceptions  not  properly  authenticated  by  the  clerk  be- 
low will  not  be  considered."'  Where  a  written  contract  is  not  set  out  in  the  record, 
its  construction,  and  the  admissibility  of  evidence,  and  propriety  of  instructions 
concerning  it  will  not  be  considered."'  A  ruling  based  on  the  evidence  will  be  pre- 
sumed correct  in  the  absence  of  the  evidence  by  stipulation.""  A  certificate  that  the 
evidence  tended  to  show  certain  facts  will  raise  the  legal  questions  growing  out  of 
such  facts.^  Where  there  is  no  bill  of  exceptions,  or  substitute  therefor, 
in  the  record,  or  because  of  defects  it  is  stricken  out  or  refused  con- 
sideration, questions  depending  thereon  will  not  be  considered,*  the  only 
errors  reviewable  in  such  case  being  those  appearing  upon  the  journal 
properly    entered   thereon;'    but    errors    appearing    on   the    face    of    the    record 


Lee   V.   Baird,    134   N.   C.    410,    46   S.   B. 
Phillips  V.  Coburn,   28  Mont.   45,  72   P. 


93. 

955. 
94. 

291. 

95.  Allowance  of  attorney  fees  not  re- 
viewed in  absence  of  evidence.  Deane  v. 
Ind.  Macadam  &  Construction  Co.,  161  Ind. 
371,  68  N.  E.  686.  Refusal  of  court  below  to 
dismiss  appeal  from  inferior  court.  Haga- 
dorn  V.  "Wagoner  [Neb.]  96  N.  W.  184. 
Whether  damages  are  excessive.  City  of 
Pueblo  V.  Timbers,  31  Colo.  215,  72  P.  1059. 
Error  In  sustaining  plea  in  abatement. 
Grlffls  y.  Baxter  &  Co.,  119  Ga.  612,  46  S.  B. 
840.  Neither  an  order  disposing  of  the  fund 
in  controversy,  nor  one  enjoining  interplead- 
ing defendants  from  prosecuting  an  Inde- 
pendent suit  to  recover  it  can  be  reviewed 
in  the  absence  of  a  showing  that  the  entire 
record  Is  before  the  court.  WagsfafE  v. 
WagstafE,  67  Kan.  832,  72  P.  780.  See  1 
Curr.    L.    163,   n.    31. 

96.  Frazier  v.  Weaver,  67  Kan.  829,  72  P. 
792.  Where  on  error  it  appears  from  the 
papers  before  the  court  that  there  are  other 
files  not  part  of  the  transcript,  and  the  cer- 
tificate of  the  clerk  does  not  show  that  the 
papers  attached  are  a  true  and  correct 
transcript,  the  court  has  no  jurisdiction  to 
examine  the  alleged  errors.  Kincaid  v. 
Friedman,  67  Kan.  838,  73  P.  52.  Where 
there  Is  no  certificate  that  the  proceedings 
included  constitute  a  complete  transcript  of 
the  entire  record  the  case  cannot  be  re- 
viewed as  on  a  transcript  of  the  record. 
Bonanza  Lead  Min.  Co.  v.  Huff,  66  Kan.  786, 
71  P.  849.  Where  the  case  on  appeal  con- 
tains no  certificate  that  It  contains  all  the 
evidence,  the  facts  cannot  be  examined,  but 
where  the  case  was  tried  to  a  jury,  the  ex- 
ceptions to  rulings  of  the  trial  justice  will  be 
reviewed.     Baker  v.  Griffin,  86  N.  T.  S.  579. 

97.  Van  Auken  v.  Mizner  [Neb.]  93  N. 
W.  1121;  Id.,  97  N.  W.  334;  United  States  Nat. 
Bank  v.  Hanson  [Neb.]  95  N.  W.  364;  Ham- 
mer v.  Coglizer  [Neb.]   95  N.  W.  681. 

98.  Merriner  v.  Jeppson  [Colo.  App.]  74 
P.  341. 

99.  Griffin  v.  GIngell,  25  Ky.  L.  R.  2031, 
79  S.  W.   284. 


1.  Brown  v.  Schlntz,  202  111.  609,  67  N.  E. 
172. 

2.  Award  of  jury  In  condemnation  pro- 
ceedings not  reviewed  In  absence  of  bill  of 
exceptions.  Clapp  v.  Macfarland,  20  App. 
D.  C.  224.  Where  no  evidence  is  preserved 
in  the  bill  of  exceptions,  no  question  predi- 
cated thereon  can  be  considered.  Cerussite 
Min.  Co.  V.  Anderson  [Colo.  App.]  75  P.  158; 
Sayer  v.  Brown,  119  Ga.  539,  46  S.  B.  649; 
Douglas  County  v.  Sayer,  119  Ga.  551,  46  S. 
B.  654.  Judgment  on  an  agreed  statement 
of  facts  cannot  be  reviewed  in  the  absence 
of  a  bill  of  exceptions.  Stempel  Fire  Extin- 
guisher Mfg.  Co.  V.  National  Fire  Ins.  Co. 
[Mo.  App.]  77  S.  W.  334.  In  the  absence  of 
a  statement  of  facts,  assignments  Involving 
issues  of  fact  or  depending  on  the  status  of 
the  facts  cannot  be  reviewed.  Beaumont 
Imp.  Co.  V.  Carr  [Tex.  Civ.  App.]  75  S.  W. 
327.  Except  in  case  of  an  instruction  ob- 
viously erroneous  when  considered  In  the 
light  of  the  pleadings  and  verdict.  Luna  v. 
Missouri,  K.  c&  T.  R.  Co.,  31  Tex.  Civ.  App. 
604,  73  S.  W.  1061;  Galveston,  H.  &  S.  A. 
R.  Co.  v.  Perkins  [Tex.  Civ.  App.]  73  S.  W. 
1067.  The  pleading  being  sufficient  to 
support  It  and  thero  being  no  bill  of  excep- 
tions, a  decree  in  equity  will  be  affirmed  on 
appeal.  Stanbury  v.  Storer  [Neb.]  97  N.  W. 
805.  Where  the  record  on  appeal  contains 
neither  findings  of  fact  nor  bills  of  excep- 
tions, the  only  question  presented  Is 
whether  there  is  sufficient  evidence  to  sup- 
port the  judgment.  Holler  v.  Scott  [Tex. 
Civ.  App.]  75  S.  W.  839.  Where  an  action 
was  dismissed  after  hearing  the  evidence, 
It  will  not  be  reviewed  without  a  bill  of 
exceptions,  though  the  record  recites  that 
in  the  opinion  of  the  trial  judge  the  com- 
plaint does  not  state  a  cause  of  action.  Mc- 
Cowan  v.  Votaw  [Neb.]   93  N.  W.  1129. 

3.  Manley  v.  Wheeling  &  L.  E.  R.  Co.,  24 
Ohio  Circ.  R.  70.  Where  the  record  proper 
alone  Is  brought,  the  appellate  court  Is  con- 
fined to  a  consideration  of  that  only.  State 
v.  Carroll,  101  Mo.  App.  110,  74  S.  W.  468; 
Strauss  v.  St.  Louis  Transit  Co.,  102  Mo. 
App.  644,  77  S.  W.  156.  Assignments  of  er- 
ror   not   based    upon    exceptions    duly    taken 
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proper  will  be  reviewed  whether  the  facts,  or  evidence  are  before  the  court  or  not.* 
Where  the  only  contention  is  whether  the  findings  of  fact  justify  the  conclusions 
of  law  a  statement  of  facts  is  unnecessary."  The  judgment  may  be  limited  but 
not  enlarged  by  a  record  that  shows  only  the  judgment  and  findings,  since  the 
complaint  may  have  been  insufficient  to  support  a  larger  judgment.*  In  the  Fed- 
eral courts,  where  a  jury  is  waived  by  written  stipulation,  and  the  finding  of  the 
court  is  general,  and  no  bills  of  exceptions  are  taken  to  the  rulings  during  the 
progress  of  the  trial,  the  record  presents  no  question  for  review  by  the  appellate 
court,'  and  in  the  absence  of  a  written  stipulation  waiving  a  jury,  the  only  ques- 
tion reviewable  is  whether  the  judgment  rendered  is  sustained  by  the  pleadings.* 
Where  the  facts  or  evidence  are  absent  from  the  record,  all  presumptions  of  fact 
necessary  to  sustain  a  judgment  conformable  to  the  pleadings  will  be  indulged,* 
and  no  fact,  the  existence  of  which  is  necessary  to  overturn  the  judgment  below, 
will  be  regarded  as  established  without  an  affirmative  showing  thereof.^'    When 


and  preserved  by  bill  of  exceptions  will  not 
be  considered  unless  such  error  is  apparent 
from  the  record  proper  and  not  necessary  to 
be  preserved  by  bill.  Rudolph  v.  Smith 
rColo.  App.]  72  P.  817;  Carlin  v.  Freeman 
[Colo.  App.]  75  P.  26.  Where  there  is  no 
statement  properly  authenticated,  only  er- 
rors appearing  on  the  face  of  the  Judgment 
roll  can  be  considered.  Appeal  from  order 
of  probate  court  setting  aside  homestead. 
In  re  Quinn's  Estate  [Nev.]  74  P.  6.  Where 
there  is  no  bill  of  evidence  in  the  record 
(U.  S.  Cast  Iron  Pipe  &  Foundry  Co.  v. 
Gable,  2S  Ky.  L.  R.  1692,  78  S.  W.  485),  or 
where  the  bill  of  exceptions  has  been  strick- 
en from  the  record,  the  only  question  re- 
viewable Is  the  sufficiency  of  the  pleadings 
to  support  the  Judgment  (Kice  v.  Louisville 
&  N.  E.  Co.,  25  Ky.  D.  R.  312,  75  S.  W.  218). 
Record  limited  by  stipulation  held  to  pre- 
sent only  question  whether  pleadings  sup- 
port judgment.  Curtis  v.  Boquillas  Land  & 
Cattle  Co.  [Ariz.]  71  P.  924.  On  error,  where 
no  niotion  for  new  trial  was  filed  below 
and  no  exceptions  taken  to  rulings  of  the 
trial  court,  and  there  is  no  bill  of  excep- 
tions, the  only  question  open  to  the  error 
court  Is  whether  the  pleadings  are'  sufficient 
to  sustain  the  judgment.  Gillespie  v.  Mors- 
man  [Neb.]  95  N.  W.  774;  Bemis  v.  McCloud 
[Neb.]  96  N.  W.  214;  Grove  v.  Dineen  [Neb.] 
96  N.  W.  253;  Porter  v.  Detrlck  [Neb.]  96 
N.  W.  271. 

4.  Error  affirmatively  appearing  on  the 
face  of  the  record  proper  will  be  reviewed 
without  a  bill.  Herman  v.  Beck  [Neb.]  94 
N.  W.  512.     See  1  Curr.  L.   164,  n.  34. 

5.  Fitz  Henry  v.  Munter,  33  Wash.  629,  74 
P.    1003. 

e.  Shelby  v.  Creighton  [Neb.]  96  N.  W. 
382 

7.  Rev.  St.  §§  649,  700.  National  R.  Co.  v. 
O'Leary  [C.  C.  A.]   126  F.   363. 

8.  City  of  Defiance  v.  Schmidt  [C.  C.  A.] 
123    F.    1. 

9.  Where  the  trial  court  found  that  a 
county  was  "organized"  It  will  be  presumed, 
in  aid  of  the  judgment,  in  the  absence  of  a 
statement  of  facts,  that  every  act  necessary 
to  constitute  the  county  an  organized  coun- 
ty was  done.  McCaleb  v.  Rector  [Tex.  Civ. 
App.]  78  S.  W.  956.  In  the  absence  of  the 
evidence  It  will  be  presumed  that  the  attor- 
ney fee  allowed  by  the  court  In  a  foreclosure 
case    was    reasonable.      Johnson    v.    Hibbard 


[Utah]  75  P.  737.  A  verdict  will  be  pre- 
sumed to  have  been  properly  directed  where 
the  facts  are  not  before  the  court.  Young 
V.  Surget  [Miss.]  34  So.  322.  In  the  absence 
of  a  bill  of  exceptions  it  will  be  presumed 
that  facts  alleged  in  a  motion  to  dismiss 
as  to  one  defendant,  which  was  granted, 
were  proven.  Scalfi  v.  Graves,  31  Tex.  Civ. 
App.  667,  74  S.  W.  795.  Where  the  appoint- 
ment of  a  receiver  Is  collaterally  attacked 
on  appeal  and  the  grounds  of  opposition 
urged  below  against  his  appointment  are 
not  shown,  it  will  be  presumed  that  evi- 
dence necessary  to  authorize  the  court's  ac- 
tion was  presented.  Mesnager  v.  De  Leonid, 
140  Cal.  402,  73  P.  1052.  In  the  absence  of  a 
bill  of  exceptions  and  statement  In  the  rec- 
ord, the  contentions  that  the  appointment 
of  a  receiver  was  irregular,  and  that  no 
Jurisdiction  to  order  a  sale  was  acquired, 
cannot  be  considered.  O'Neil  v.  McLennan 
[Cal.]  73  P.  576.  In  the  absence  of  a  bill  of 
exceptions  or  any  finding  of  the  facts  on 
which  the  court  acted  in  making  an  order, 
it  will  be  assumed  that  the  court  acted 
wholly  within  the  law.  Discharge  and  trial 
without  Jury  in  condemnation  proceedings. 
Manley  v.  Wheeling  &  L.  E.  R.  Co.,  24  Ohio 
CIrc.  R.  70.  On  a  general  finding  for  de- 
fendant in  a  trial  by  the  court,  where  the 
evidence  Is  not  preserved,  and  there  is  no 
special  finding  Inconsistent  with  the  gen- 
eral finding,  if  the  answer  sets  forth  a  de- 
fense, the  judgment  of  the  trial  court  must, 
in  the  absence  of  error  in  making  up  the 
pleadings,  be  upheld.  Snyder  v.  Johnson 
[Neb.]  95  N.  W.  692.  Where  no  instructions 
were  asked  or  refused,  and  no  exceptions  to 
the  rulings  on  evidence  preserved,  the  Judg- 
ment, If  correct  under  any  theory  applicable 
to  the  facts,  will  be  affirmed.  Morrow  v. 
Pullman  Palace  Car  Co.,  98  Mo.  App.  351,  73 
S.  W.  281. 

10.  Where  the  petition  Is  met  by  a  gen- 
eral denial,  matters  of  fact  alleged  in  the 
petition  cannot  be  regarded  as  proven  with- 
out facts  or  findings  in  the  record.  Certifi- 
cate of  acknowledgment  of  deed.  Beau- 
mont Imp.  Co.  V.  Carr  [Tex.  Civ.  App.]  .75  S. 
W.  327.  An  order  denying  a  motion  to  va- 
cate a  Judgment  for  taxes  and  quash  the 
execution  cannot  be  reviewed  in  the  ab- 
sence of  the  Judgment  and  petition  on  which 
it  was  founded.  State  v.  GawronskI  [Mo.] 
78    S.    W.    807.      Where   It   appears    that    the 
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the  appeal  is  oh  the  judgment  roll  alone,  and  no  error  appears  on  the  face  there- 
of, the  judgment  must  be  affirmed.^^  Though  the  bill  does  not  contain  all  the 
evidence,  if  enough  is  preserved  to  raise  a  certain  inference  and  defendant  in  error 
proposes  to  deny  that  inference,  he  must  see  that  enough  is  stated  to  at  least  show 
that  there  was  other  evidence  which  might  affect  the  conclusion.^^  Where,  after 
demurrer  to  the  evidence  is  overruled,  defendant  ofEers  proof,^'  and  his  motion  for 
directed  verdict  is  then  overruled,  he  is  entitled  on  appeal  to  a  review  of  the  evi- 
dence as  a  whole.^*  It  cannot  be  assumed  in  favor  of  an  exceptant  that  a  view  by 
the  jui-y  added  anything  to  the  evidence  stated  in  the  bill.^° 

JurisdicUon  and  venue}^ — Where  the  record  shows  that  a  certain  person 
appeared  at  trial  for  one  of  the  parties,  it  will  be  presumed  that  he  was  autliorized 
so  to  do.^'  The  overruling  of  a  motion  by  the  removing  defendant  to  remand 
a  cause  to  the  state  court  will  not  be  reviewed  on.  the  ground  that  an  indispensablo 
party  defendant  was  shown  by  the  evidence  to  be  a  citizen  of  the  same  state  with 
complainant,  where  the  evidence  is  not  in  the  record  and  the  bill  and. petition  for 
removal  show  a  removable  case.^* 

Process  and  pleading^ — An  exception  to  jurisdiction  of  the  person  cannot 
lie  sustained  where  the  return  of  service  is  not  in  the  record.^"  Where  process  is 
a  part  of  the  record  proper,  and  the  transcript  shows  none,  the  record  will  not 
be  helped  out  by  the  presumption  that  proper  process  was  serA'ed.^^ 

Eulings  on  demurrers,  exceptions,  and  motions  to  strike  pleadings  cannot 
be  reviewed  in  the  absence  of  the  pleadings  in  question,^''  and  where  there  is  no 
showing  that  a  demurrer  was  ever  presented  to  the  court,  no  complaint  can  be 
made  that  no  disposition  was  ever  made  thereof.^'  Exception  to  the  refusal  of 
an  amendment  not  in  the  record  will  not  be  considered.''*  Wliere  the  complaint 
is  dismissed  at  the  trial  before  a  referee,  and  the  answers  filed  are  not  contained 


sheriff's  deed,  under  which  plaintiff  claims, 
mlsdesoribed  the  land  and  has  been  altered 
since  delivery,  he  will  not  be  granted  relief 
as  equitable  owner  in  the  absence  of  the 
execution  from  the  record,  since  that  may 
have  been  wrong  too.  Kalbach  v.  Mathis 
[Mo.  App.]  78  S.  W.  684.  Where  on  appeal 
from  the  decision  of  the  board  of  general 
appraisers  affirming  the  collector's  classifi- 
cation of  Imported  merchandise,  there  Is  no 
evidence  to  overthrow  tlie  classification,  the 
decision  of  the  board  must  stand.  Bailey  & 
Go.  V.  II.  S.,  122  P.  751.  The  dismissal  of  a 
petition  to  set  aside  a  Judgment  cannot  be 
reviewed  where  no  part  of  the  record  of  the 
original  suit  Is  brought  up.  Jones  v.  Con- 
way, 25  Ky.  L.  R.  2017,  79  S.  W.  239.  Where 
a  plea  of  former  judgment  is  traversed  and 
the  judgment  pleaded  Is  not  In  the  bill  of 
exceptions  the  defense  will  not  be  consid- 
ered on  appeal.  Brinkraan  v.  Sunken,  174 
Mo.  709,  74  S.  W.  963.  An  estoppel  founded 
on  an  agreement  and  judgment  in  another 
case,  neither  of  whlcli  is  In  the  record, 
cannot  be  considered.  Watkins  v.  Hopkins 
County  [Tex.  Civ.  App.]  72  S.  W.  872. 
Whether  the  appellee  Is  barred  by  an  es- 
toppel cannot  be  considered  in  the  absence 
of  the  documentary  evidence  on  which  his 
contention  is  based.  Kraft  v.  Holzman,  206 
111.    548,    69   N.    B.    574. 

11.  Swartz  V.  Davis  [Idaho]   74  P.  SCO. 

12.  City    of   Detroit   v.    Grummond    [C.    C. 
A.]   121   F.   963. 

13.  Oglesby   v.    Missouri    Pac.    R.   Co.,    177 

Mo.  272,  76  S.  W.  623. 


14.  McLaln  v.  St.  Louis  &  S.  R.  Co.,  100 
Mo.  App.   374,  73  S.  W.  909. 

15.  Williams  v.  Citizens'  Elec.  St.  R.  Co., 
184  Mass.   437,  68  N.   E.   840. 

16.  Jurisdiction  of  the  court  below  to  en- 
ter personal  judgment  against  the  defend- 
ant will  be  presumed  unless  the  lack  of  it 
appear  in  the  record.  Culver  v.  Lieberraan, 
G9  N.  J.  Law,  341,  55  A.  812.  See  1  Curr.  L. 
164. 

17.  Department  of  Health  v.  Babcock,  84 
N.  Y.   S.  604. 

18.  Wirgman  v.  Persons  [C.  C.  A.]  126 
F.   449. 

19.  See  1  Curr.  L.  165. 

20.  Stoddard  v.  Cambridge  Mut.  Fire  Ins. 
Co.,   76  Vt.  253,   54  A.   284. 

21.  Mandamus.  Hart  v.  State,  161  Ind. 
189,    67    N.   B.   996. 

22.  All  the  paragraphs  of  an  answer  must 
be  included  when  there  is  a  separate  de- 
murrer to  each  paragraph  and  some  are 
overruled  and  some  sustained.  Cliicago, 
etc.,  R.  Co.  v.  Indiana  Natural  Gas  &  Oil  Co. 
[Ind.  App.]  70  N.  E.  270.  Where  the  an- 
swer is  not  In  the  record,  an  assignment 
complaining  of  the  sustaining  of  special  ex- 
ceptions thereto  cannot  be  considered. 
Crawford  v.  Abbey  [Tex.  Civ.  App.]  79  S.  W. 
346.  Error  In  striking  out  paragraphs  of  a 
pleading  cannot  be  reviewed  where  the 
amended  pleading  subsequently  filed  is  not 
In  the  record.  Rawlings  v.  Casey  [Colo. 
App.]    73  P.   1090. 

23.  O'Neil  v.  McLennan  [Cal.]  73  P.  576. 

24.  Castellow  v.  Brown,  119  Ga.  461,  46 
S.   B.   G32. 
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in  the  record,  they  cannot  be  reviewed.^"  Nothing  appearhig  to  the  contrary,  it 
will  be  presumed  that  leave  was  given  to  file  an  amended  complaint,'"  that  an 
amended  pleading  was  a  mere  restatement  of  the  matter  of  the  original,^'  and 
that  plaintifE  stood  upon  his  complaint  on  the  sustaining  of  a  demurrer  to  it.'' 
Where  there  is  nothing  in  the  record  to  show  the  form  of  an  application  to  amend 
a  declaration,  except  the  statement  in  the  amended  declaration  that  it  was  filed 
with  leave  of  court,  it  will  not  be  presumed  that  it  was  filed  as  a  substitute  to 
the  original,  but  as  an  addition  to  it  and  that  exhibits  filed  with  the  original  are 
still  before  the  court.-"  All  reasonable  presumptions  not  contrary  to  the  record 
will  be  indulged  with  reference  to  the  sufiiciency  of  the  pleadings  below  to  sup- 
port the  judgment:  i.  e.  that  oral  pleadings  were  amended  to  conform  to  the 
proof,'"  that  a  paper  attached  to  the  transcript  purporting  to  amend  the  petition 
was  not  allowed  as  an  amendment,'^  that  a  petition  included  in  the  transcript 
was  a  part  of  the  complaint,  though  not  referred  to  therein  as  an  exhibit,'^  and 
variances  between  pleadings  and  proof  unexcepted  to  below  will  not  be  considered 
unless  material  and  substantial  and  affecting  the  right  of  the  matter. ''^  A  judg- 
ment on  the  pleadings  and  amendments  will  not  be  reversed  where  they  are  con- 
fusing and  involved,  and  there  is  nothing  to  show  that  they  are  all  included  in 
the  record.'*  An  order  overruling  a  motion  to  dismiss  for  want  of  a  written 
complaint  will  not  be  reviewed  where  the  record  does  not  show  that  a  written 
complaint  was  not  filed.'^  Where  the  sufficiency  of  a  complaint  is  first  raised  on 
appeal,'*  or  where  the  appeal  is  from  the  overruling  of  a  general  demurrer,  the 
allegations  of  the  petition  must  be  accorded  every  reasonable  intendment  in  favor 
of  the  right  to  be  enforced,"  the  rule  that  it  should  be  construed  most  strongly 
against  the  pleader  having  no  application. 

Motions  and  affidavits?^ — To  review  the  ruling  on  a  motion  the  record  must 
show  the  motion  itself,'*  the  grounds  thereof,*"  the  affidavits*^  or  other  evidence 


SS5.  TerwiUig-er  v.  Wheeler,  81  App.  Div. 
•160,  81  N.  T.  S.  173. 

36.  Pitzele  v.  Reuping  [Ind.  App.]  68  N. 
K.   003. 

27.  Shroyer  v.  Pittenger,  31  Ind.  App. 
158,  67  N.  B.  475. 

28.  Noerdllnger  v.  Huff,  31  Wash.  360,  72 
P.   73. 

29.  Abbott  V.  Bowers  [Md.]   57  A.  538. 

30.  On  appeal  from  the  municipal  court  in 
a  case  in  which  the  pleadings  were  oral  and 
defendant  consented  that  plaintifC  might 
plead  anything  he  wished,  it  will  be  pre- 
.sumed  that  the  complaint  was  amended  to 
conform  to  the  proof,  though  a  different 
cause  of  action  than  that  first  pleaded  was 
proved.  Poess  v.  Twelfth  Ward  Bank,  86  N. 
Y.  S.  857. 

31.  The  justice  had  dismissed  the  case  as 
beyond  his  jurisdiction,  and  paper  purported 
to  amend  by  withdrawing  part  of  demand. 
Fidelity  &  Guaranty  Co.  v.  Feed  Co.,  100  Mo. 
App.   725. 

32.  Petition  In  highway  proceedings. 
Wagner  v.  Mahrt,  32  Wash.  542,  73  P.  675. 

33.  v.  S.  1630.  Brown's  Bx'r  v.  Dunn's 
Estate,    75   Vt.   264,    55   A.    364. 

34.  Ott  V.  Elmore,  67  Kan.  853,  73  P.  898. 

35.  Action  to  recover  penalty  for  ob- 
structing public  road.  Seldschlag  v.  Town 
of  Antioch,   207   III.    280,    69   N.   B.    949. 

3«.  Vivion  Mfg.  Co.  v.  Robertson  [Mo.]  75 
S.  W,   644. 


37.  St.  Louis  S.  W.  R.  Co.  v.  Splvey  [Tex.] 
76   S.   W.   748. 

38.  See  1  Curr.  L.   166. 

39.  Motion  to  strike  part  of  complaint. 
Crystal  Ice  Co.  v.  Morris,  160  Ind.  651,  67 
N.  B.  502.  Motion  for  directed  verdict.  In 
re  Harvey's  Will  [Iowa]  94  N.  W.  559. 
Where  a  bill  of  exceptions  taken  to  the 
overruling  of  a  motion  for  continuance  docs 
not  contain  the  motion  or  otherwise  iden- 
tify It  as  required  by  rule,  it  cannot  be  re- 
viewed. Rules  55  and  86.  Chicago,  R.  I.  & 
T.  R.  Co.  V.  Long  [Tex.  Civ.  App.]  74  S.  W. 
59;  Ft.  Worth  &  D.  C.  R.  Co.  v.  Partin  [Tex. 
Civ.  App.]  76  S.  W.  236.  The  motion  for  a 
new  trial  not  being  of  itself  a  part  of  the 
record,  where  it  Is  not  Included  in  the  bill 
of  exceptions,  the  grounds  of  it  cannot  be 
reviewed,  though  the  journal  entries  show 
that  it  was  made  and  denied  and  the  de- 
nial excepted  to.  Freeburgh  v.  Lamoureux 
[Wye]  73  P.  546.  See  1  Curr.  D.  106,  n. 
66. 

40.  Motion  to  direct  verdict.  In  re  Har- 
vey's Will  [Iowa]  94  N.  W.  559;  Hopwood  v. 
Benjamin  Atha  &  Illingsworth  Co.,  63  N.  J. 
Law,  707,  54  A.  435.      See  1  Curr.  L.  166,  n.  67. 

41.  Affidavit  for  continuance  hold  not 
properly  brought  into  record.  Du  Quoin 
Waterworks  Co.  v.  Parks,  207  111.  46,  69  N. 
E.  587.  Affidavit  on  motion  for  new  trial. 
Rudolph  v.  Smith  [Colo.  App.]  72  P.  817. 
Motion  to  retax  costs.  Van  Busklrk  v.  Balcii 
[Colo.  App.]  74  P.  792.  See  1  Curr.  L.  160, 
n.    68. 
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on  which  the  motion  is  based,*"  that  it  was  ruled  on,*'  and  what  the  ruling  was,** 
since  error  must  affirmatively  appear  to  secure  reversal,  all  reasonable  presump- 
tions being  indulged  to  support  the  ruling  below.*"  On  appeal  from  the  grant 
or  refusal  of  a  new  trial,  the  record  should  show  the  newly  discovered  evidence 
on  which  it  is  based,*"  and  also  the  evidence  in  the  case,  since  otherwise  it  can- 
not be  seen  that  the  new  evidence  was  competent  or  material,*'  or  was  not  merely 
cumulative.*'  Where  the  notice  of  a  motion  for  a  new  trial  specifies  insuffi- 
ciency of  the  evidence  as  a  ground,  but  the  statement  contains  no  specifications, 
it  cannot  be  presumed  on  appeal  in  support  of  the  order  granting  the  new  trial 
that  the  evidence  was  insufficient  to  support  the  findings.*"  An  appeal  from 
an  order  denying  a  motion  to  vacate  an  order  adjudging  a  party  guilty  of  a  crim- 
inal contempt  presents  no  question  for  review,  where  the  motion  was  based 
merely  on  the  affidavit  of  the  party  and  there  is  no  certification  that  it  contains 
all  the  proceedings."" 

Proceedings  at  trial  in  general.^^ — Improper  remarks  of  counsel  must  appear 
in  the  record  to  review  alleged  error  therein.""  Where  the  record  does  not  show 
the  arguments  of  coxmsel,  it  will  be  presumed  the  Jury  took  the  law  from  the 
court,  as  is  their  duty,  and  disregarded  counsel's  statements  in  so  far  as  in  con- 
flict with  the  instructions."'  An  assignment  of  error  based  on  the  alleged  mis- 
conduct of  the  jury  will  not  be  considered  where  it  is  ascertainable  only  from 
affidavits  not  included  in  the  bill  of  exceptions."*  Where  there  is  no  showing  as 
to  why  the  regular  panel  was  hot  summoned  to  appear  before  the  case  was  set 
for  trial,  it  will  be  presumed  there  was  justifiable  cause  for  ordering  a  special 
jury.""  It  will  be  presumed  the  statute  was  read  to  the  officer  sent  out  in  charge 
of  the  jury  as  provided  therein,  in  the  absence  of  any  showing  to  the  contrary, 
or  that  it  was  waived  by  the  appellant."' 

Admission  or  exclusion  of  evidence." — ^Rulings  on  the  admissibility  of  evi- 


42.  Verified  motion  to  strike  out  report 
of  highway  viewers.  Merom  Gravel  Co.  v. 
Pearson  [Ind.  App.]  69  N.  B.  694.  Motion 
to  dismiss  appeal  from  justice.  Cox  v.  Crow 
[Neb.]  94  N.  W.  524.  The  ruling  on  a  mo- 
tion for  new  trial  will  not  be  reviewed  in 
the  absence  of  the  newly  discovered  evi- 
dence from  the  record.  Board  of  Council- 
men  v.  MitcheU,  25  Ky.  L.  R.  1518,  78  S. 
W.    210. 

43.  No  showing  that  motion  was  ever 
presented  or  ruled  upon.  Lake  Brie  &  W. 
R.  Co.  v.  Shelley  [Ind.  App.]  67  N.  B.  564. 
Affidavits  in  support  of  a  motion  below  not 
ruled  upon  will  not  be  considered.  Motion 
to  amend  reporter's  notes  of  evidence.  Mod- 
ern Brotherhood  of  America  v.  Cummings 
[Neb.]  94  N.  W.  144. 

44.  Ledwith  v.  Campbell  [Neb.]  95  N.  W. 
838.  See  1  Curr.  L..  166,  n.  69.  A  ruling  that 
the  motion  "heretofore  filed"  is  overruled, 
the  motion  for  new  trial  being  the  only  one 
before  the  court,  sufficiently  identifies  it. 
Cummins  v.  Cummins,  30  Ind.  App.  671,  66 
N.  E.   915. 

45.  Where  the  order  denying  a  motion 
for  a  new  trial  states  no  reasons  and  ap- 
pears to  have  been  entered  after  the  time 
allowed  for  making  such  motion,  and  there 
is  no  showing  as  to  when  the  motion  was 
made,  it  will  be  presumed  in  support  of  the 
judgment  below  that  the  motion  was  denied 
because  not  filed  in  time.  City  of  Perry  V. 
National  Sewing  Mach.  Co.,  13  Okl.  211,  74 
P.  189.     The  propriety  of  an  order  refusing 


to  continue  in  force  a  temporary  injunction 
cannot  be  determined  in  the  absence  of  the 
facts  from  the  record,  and  it  will  be  affirmed. 
Weeks  v.  New  York  &  N.  J.  Tel.  Co.,  86  App. 
Div.  257,  83  N.  T.  S.  678. 

46.  Board  of  Councilmen  v.  Mitchell,  25 
Ky.  L.  R.  1518,  78  S.  W.  210.  Where  the  rec- 
ord on  appeal  does  not  contain  the  evidence 
on  which  a  new  trial  was  granted,  but  there 
was  other  evidence  sufficient  to  sustain  it, 
it  will  be  affirmed.  Tenoza  v.  GoUlck,  80 
App.  Div.  638.  81  N.  T.  S.  353. 

47.  Where  evidence  was  not  brought  up, 
order  was  reversed.  Rice's  Ex'rs  v.  Wyatt, 
25  Ky.   L.  R.  1060,  76  S.  W.  1087. 

48.  Beokner  v.  Henquenet  [Okl.]  76  P. 
1131. 

49.  Ben  Lomond  Wine  Co.  v.  Sladky,  141 
Cal.  619,  75  P.  332. 

50.  In  re  Tietelbaum,  84  App.  Div.  351,'  82 
N.  T.   S.   887. 

51.  See  1  Curr.  L.  166. 

52.  Notwithstanding  attorney's  promise 
to  stenographer  not  to  go  outside  the  rec- 
ord. Kinney  v.  McFaul,  122  Iowa,  462,  98  N. 
W.  276.     See  1  Curr.  L.  166,  n.  71. 

53.  Vocke  v.  Chicago,  208  111.  192,  70  N. 
B.    325. 

54.  Pledger  v.  Chicago,  B.  &  Q.  R.  Co. 
[Neb.]   95  N.  W.   1057. 

55.  Albany  Land  Co.  v.  Rickel  [Ind.]  70 
N.  B.  158. 

50.     Walton  v.  Wild  Goose    Mln.   &  Trad- 
ing Co.   [C.  C.  A.]   123  F.  209. 
57.     See  1  Curr.  L.  166. 
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dence  cannot  be  reviewed  unless  the  record  shows  the  evidence  admitted"*  or  ex- 
cluded,''" and  sets  it  forth  in  such  manner  that  the  question  can  be  decided  vnth- 
out  reference  to  other  paxts  of  the  record,""  and  in  the  case  of  excluded  evidence, 
such  other  evidence  as  is  necessary  to  show  its  relevance  or  pertinence."^  Specific 
errors  in  excluding  evidence  will  be  reviewed,  although  the  bill  of  exceptions  does 
not  contain  all  the  evidence."^  Error  of  an  auditor  in  overruling  objections  to 
evidence  will  not  be  considered  unless  the  evidence  is  set  forth  in  exceptions  filed 
to  his  report."'  The  overruling  of  a  motion  to  strike  out  all  the  evidence  of  a 
witness  will  not  be  reviewed  where  the  bill  sets  out  only  a  part  of  it."*  The  pur- 
pose for  which  the  excluded  evidence  was  ofEered,"^  and  the  ground  of  the  objec- 
tion thereto,  must  appear,""  and  an  objection  to  admitted  evidence  will  not  be 
considered  unless  the  ground  thereof  is  stated  in  the  case."  Where  the  question 
is  not  shown,  error  in  refusing  it"'  or  in  striking  out  the  answer  will  not  be  re- 
viewed."* Kefusal  to  allow  a  certain  question  will  not  be  reviewed  where  it  does 
not  appear  what  answer  was  expected,^"  especially  where  the  witness  was  called 
by  the  party  questioning  him.'^  And  the  sustaining  of  an  objection  to  the  testi- 
mony of  a  witness  on  being  asked  a  preliminary  question  will  not  be  reviewed  in 
the  absence  of  a  showing  as  to  what  was  expected  to  be  proved  by  him.^^  The 
rule  does  not  apply  to  a  hostile  witness,  nor  to  questions  proper  on  cross-examina- 


58.  Blaokwell  v.  Hatch,  13  Okl.  169,  73  P. 
933;  Smith  v.  Bunch,  31  Tex.  Civ.  App.  541, 
73  S.  W.  559.  Written  notice.  McAdams  v. 
Felkner,  140  Cal.  354,  73  P.  1064.  Facts  set 
up  in  bin  held  to  show  that  paper  referred 
to,  though  produced  and  identified,  was  not 
offered  In  evidence.  Alaska  Commercial  Co. 
V.  Dlnkelspiel  [C.  C.  A.]  126  F.  164.  Error 
assigned  because  of  admission  of  certain 
notes  as  evidence;  the  question  refused  con- 
sideration because  notes  not  set  out  in  the 
record.  Harnett  v.  Holdrege  [Neb.]  97  N. 
W.  443.     See  1  Curr.  L.  166,  n.  80. 

69.  Cahill  V.  Baird,  138  Cal.  691,  72  P. 
342;  Nunn  v.  Jordan,  31  "Wash.  506,  72  P. 
124.  Expected  answer  of  witness  must  be 
shown.  Briggs  v.  Chicago  &  N.  W.  R.  Co. 
[C.  C.  A.]  125  F.  745;  Tague  v.  John  Caplioe 
Co.,  28  Mont.  51,  72  P.  297;  Callaway  v.  Wil- 
son, 141  Cal.  421,  74  P.  1035.  Written  In- 
strument. United  Railways  &  Elec.  Co.  v. 
Hertel,  97  Md.  382,  55  A.  428;  Nolt  v.  Crow, 
22  Pa.  Super.  Ct.  113.  Where  the  testimony 
of  a  witness  does  not  appear,  it  will  be  pre- 
sumed that  refusal  to  allow  him  to  repeat  it 
at  the  instance  of  another  party  was  proper. 
Gage  V.  City  of  Chicago,  203  111.  26,  67  N.  E. 
477.  Report  of  commissioner  showing  that 
declarations  of  party  were  excluded.  Car- 
michael  v.  Henry  Wood's  Sons  Co.,  184  Mass. 
73,  67  N.  B.  961.  Warrant  or  return  of  sur- 
vey of  land.  Wilcox  v.  Snyder,  22  Pa.  Super. 
Ct.  451.  Papers  not  printed  in  paper  book. 
McKnight  v.  Newell  [Pa.]  67  A.  39.  Ex- 
cluded deed  must  be  shown.  Edwards  v. 
Slmms  [Ariz.]  71  P.  902.  Pleadings  In  prior 
case  must  be  shown  if  rejection  as  evidence 
is  to  be  reviewed.  Pinlen  v.  Heinze,  28 
Mont.  648,  73  P.  123.  Testimony  of  absent 
witnesses  on  former  trial.  Caskey  v.  La 
Belle,  101  Mo.  App.  590,  74  S.  W.  113.  Ex- 
clusion of  answers  to  questions  cannot  be 
held  error  unless  the  answers  are  set  out 
in  the  bill  of  exceptions  and  error  affirma- 
tively appears.  Fredrick  Mfg.  Co.  v.  Dev- 
lin [C.  C.  A.]  127  F.  71.  See  1  Curr.  L.  166, 
n.  81. 
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60.  Georgia  Northern  R.  Co.  v.  HutchiHS, 
119  Ga.  504,   46   S.  E.   659. 

61.  Hoodless  v.  Jernigan  [Fla.]  35  So. 
656;  Snooks  v.  Wingfleld,  52  W.  Va.  441,  44 
S.  E.  277;  Wilson  v.  Brinker  [Tex.  Civ.  App.] 
76  S.  W.  213.     See  1  Curr.  L.    167,  n.  82. 

62.  It  Is  sufficient  that  the  record  dis- 
closes distinct  error  In  the  exclusion  of  tes- 
timony prejudicial  to  appellant.  Lathrop  v. 
Humble   [Wis.]    97  N.  W.   905. 

63.  Rusk  V.  Hill,  117  Ga.  722,  45  S.  E.  42; 
Trentham  v.  Blumenthal,  118  Ga.  530,  45  S. 
E.   421. 

64.  Frltzlhger  v.  State,  31  Ind.  App.  350, 
67  N.  E.  1006. 

65.  66.  Kendall  v.  Flanders  [N.  H.]  54  A. 
286. 

67.  Colvln  V.  McCormick  Cotton  Oil  Co., 
66  S.   C.   61,   44  S.  E.   380. 

68.  Shugart  v.  Shugart  [Tenn.]  76  S.W.  821. 

69.  Weller  v.  Wagner  [Mo.]  79  S.  W.  941. 
Objection  that  answer  was  unresponsive. 
Dangenbeck  v.  Louis,  140  Cal.  406,  73  P. 
1086. 

70.  Chiralne  v.  Baker  [Tex.  Civ.  App.]  76 
S.  W.  330;  Grant  v.  Noel,  118  Ga.  258,  46  S. 
E.  279;  Hendrlck  v.  Daniel,  119  Ga.  358,  46 
S.  E.  438;  Thomas  v.  Wheeling  Electrical 
Co.  [W.  Va.]  46  S.  E.  217;  Williams  v.  Bel- 
mont Coal  &  Coke  Co.  [W.  Va.]  46  S.  B. 
802;  Moser  v.  South  Covington  &  C.  St.  R. 
Co.,  25  Ky.  L.  R.  164,  74  S.  W.  1090;  Texas 
&  P.  R.  Co.  V.  Meeks  [Tex.  Civ.  App.]  74  S. 
W.  329.  Expert  witness.  Moyer  v.  Ram- 
say-Brisbane Stone  Co.,  119  Ga.  734,  46  S.  E. 
844;  Stroh  v.  South  Covington  &  C.  St.  R. 
Co.,  25  Ky.  L.  R.  1868,  78  S.  W.  1120;  Shugart 
V.  Shugart  [Tenn.]  76  S.  W.  821.  See  1  Curr. 
L.   167,  n.   87. 

71.  A  ruling  sustaining  objections  to  a 
question  to  one's  own  witness  will  not  be 
reviewed  in  the  absence  of  an  offer  of 
proof.  Boughn  v.  Security  State  Bank,  1 
Neb.  UnofC.  490,  95  N.  W.  680;  King  v.  Pony 
Gold  MIn.   Co.,   28  Mont.  74,   72  P.   309. 

72.  Harrison  v.  Incorporated  Town  of 
Ayrshire  [Iowa]    99  N.  W.  132. 
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tion/'  and  the  rejection  of  the  testimony  of  a  witness  offered  as  an  expert  on 
the  ground  that  he  is  not  qualified  may  be  reviewed  without  a  showing  as  to  what 
hia  testimony  would  have  been.'*  Error  in  excluding  or  admitting  depositions 
must  affirmatively  appear.'"  The  action  of  the  trial  court  in  admitting  secondary 
evidence  wiU  be  presumed  based  on  sufficient  evidence,  the  contrary  not  appear- 
ing,'" and  an  objection  to  parol  evidence  wiU  not  be  considered  where  the  city 
ordinance,  claimed  to  show  the  fact,  is  not  in  the  record."  The  record  must  show 
interrogatories  and  offers  which  presented  to  the  trial  court  the  question  relied 
upon  in  the  reviewing  court  as  the  ground  of  reversal."  A  will,  to  construe  which 
the  action  is  brought,  wiU  be  considered  as  properly  in  evidence,  though  by  over- 
sight it  was  not  formally  offered  in  evidence  below." 

Sufficiency  of  evidenced" — If  the  sufficiency  of  the  evidence  is  questioned,  all 
the  evidence  must  be  presented."  The  chancery  rule  is  otherwise,  appellee  being 
required  to  show  in  the  record  evidence  sustaining  the  decree.'*  In  Missouri, 
where  aU  the  evidence  is  not  in  the  record,  on  appeal  in  an  equity  case,  the  evi- 
dence cannot  be  considered,*'  and  in  Arkansas,  where  the  record  in  a  chancery 
cause  fails  to  show  that  it  contains  all  the  evidence,  the  decree  will  be  presumed 
correct.**    Where  the  petition  states  a  cause  of  action  and  the  findings  support 


78.     Bell  V.  Pelt,  119  Ga.  498,  46  S.  B.  642. 

74.  Muskeget  Island  Club  v.  Nantucket 
[Mass.]   70  N.  E.   61. 

75.  An  objection  to  a  deposition  for  de- 
fect in  authentication  can  be  considered 
only  when  the  authentication  Is  in  the  rec- 
ord. Cheuvront  v.  Cheuvront  [W.  Va.]  46 
S.  E.  233.  A  ruling  excluding  a  deposition 
will  be  presumed  correct  In  the  absence  of 
the  notice  and  formal  parts  thereof.  Coe  v. 
Coe,  98  Mo.  App.  472,  72  S.  W.  707.  That  an 
objection  to  a  deposition  that  appellant  was 
not  notified  of  the  taking  thereof  may  be 
available,  the  bill  of  exceptions  must  nega- 
tive waiver  of  notice.  Texas  &  P.  E.  Co.  v. 
Murtishaw   [Tex.  Civ.  App.]   78  S.  "W.  953. 

76.  Avery  v.  Stewart,  134  N.  C.  287,  46  S. 
B.   519. 

77.  O'Brien  v.  Woburn,  184  Mass.  898,  69 
N.   B.    350. 

78.  Gardiner  Campbell  Co.  v.  Iroquois 
Iron  Co.   [C.  C.  A.]  127  P.   648. 

70.  Reed  v.  Morgan,  100  Mo.  App.  713,  73 
3.  W.  381.  Compare  Peterson  v.  Wolf  [Neb.] 
95   N.   W.   332. 

80.  See  1  Curr.   I*  167. 

81.  Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v. 
Wilson,  161  Ind.  701,  66  N.  E.  899;  Emery  v. 
Hanna  [Neb.]  94  N.  W.  973;  United  States 
Nat.  Bank  v.  Hanson  [Neb.]  95  N.  W.  364; 
Curtis  V.  Boquillas  Land  &  Cattle  Co.  [Ariz.] 
71  P.  924;  Lusch  v.  Pool  [Ind.  App.]  69  N. 
B.  687;  Sayer  v.  Brown,  119  Ga.  639,  46  S.  B. 
649;  Bggleston  v.  Royal  Trust  Co.,  205  111. 
170,  68  N.  E.  709;  Hutchinson  v.  Nay,  183 
Mass.  355,  67  N.  B.  601;  King  v.  Grain 
[Mass.]  69  N.  B.  1049;  Tomllnson  v.  Bainaka 
[Ind.]  70  N.  B.  155;  Kringle  v.  Krlngle 
[Iowa]  98  N.  W.  883.  Finding  of  facts  by 
auditor  assumed  correct  in  absence  of  tes- 
timony in  record.  Stookdale  v.  Maginn,  207 
Pa.  226,  227,  56  A.  439.  Motion  to  set  aside 
verdict  not  reviewable,  no  evidence  in  rec- 
ord except  as  set  forth  in  findings  in  con- 
nection with  court's  rulings.  Devine  v. 
Warner  [Conn.]  56  A.  562.  Waiver  of  arbi- 
tration clause  of  Are  insurance  policy  pre- 
sumed   in    favor    of   judgment    for    plaintiff. 


Stoddard  v.  Cambridge  Mut.  Plre  Ins.  Co., 
75  Vt.  253,  64  A.  284.  Assignment  that  find- 
ing is  not  sustained,  and  recovery  too  large. 
Hatfield  v.  Chenoweth  [Ind.  App.]  70  N.  E. 
166.  Where  a  ballot  was  not  produced  and 
the  court  had  no  copy,  the  decision  as  to  its 
validity  could  not  be  reviewed.  People  v. 
Unger,  86  App.  Dlv.  249,  83  N.  Y.  S.  83.  Ex- 
hibits not  in  record.  Zieph  v.  Rosenstein, 
86  N.  Y.  S.  871.  A  finding  conformable  to 
the  issues  raised  by  the  pleadings  cannot 
be  said  to  be  erroneous  in  the  absence  of  the 
evidence  and  instructions.  Sherman  v.  Ran- 
dolph. 13  Okl.  224,  74  P.  102.  Order  of  ap- 
proval of  boundary  commissioner's  report 
heard  on  oral  evidence  not  reviewed  In  ab- 
sence of  evidence.  Corbin  v.  McDermott,  33 
Wash.  212,  74  P.  361.  A  judgment  reciting 
that  after  commencement  of  suit  plaintiff 
used  money  claimed  to  have  been  paid  by 
defendant  in  settlement,  thereby  ratifying 
the  settlement,  and  that  for  that  reason 
judgment  was  directed  for  defendant,  will 
not  be  reviewed  in  the  absence  of  a  state- 
ment of  facts.  Dibble  v.  Seattle  Elec.  Co., 
33  Wash.  696,  74  P.  807.  See  1  Curr.  L.  167, 
n.   90. 

82.  Failure  to  preserve  evidence  will 
work  reversal.  Village  of  Harlem  v.  Sub- 
urban R.  Co.,  202  111.  301,  66  N.  E.  1050.  But 
see  Marchal  v.  Davis,  206  111.  231,  69  N.  B. 
43,  where  it  is  said  that  appellant  failing 
to  include  all  the  evidence  cannot  complain 
of  Its  omission.  Where  in  a  chancery  case 
the  party  obtaining  the  decree  fails  to  pre- 
serve the  evidence  by  a  certificate  or  other- 
wise, and  the  decree  does  not  find  the  spe- 
cific facts  proven.  It  will  be  reversed  on 
appeal.  Torsell  v.  Biffert,  207  111.  621,  69  N. 
E.  761.     See  1  Curr.  L,.  168,  n.  91. 

83.  Nelson  V.  Hall  [Mo.  App.]  79  S.  W. 
600.  Unless  it  affirmatively  appears  of  rec- 
ord in  an  equity  appeal  that  all  the  evi- 
dence is  preserved,  the  cause  will  not  bo 
reviewed.  Heffernan  v.  Weir,  99  Mo.  App. 
301,    72    S.    W.    1085. 

84.  Simpson  v.  John  H.  Talbot  &  Co. 
[Ark.]   79  S.  W.   761. 
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the  decree,  and  the  evidence  is  not  preserved,  it  will  be  presumed  that  it  sup- 
ported the  findings.'"  Insufficiency  of  the  evidence  to  warrant  a  peremptory 
charge  cannot  be  considered  in  the  absence  of  a  statement  of  facts,  though  the 
court  sums  up  the  evidence  in  the  charge.*"  The  record  must  aiSrmatively  show 
thai  it  contains  all  the  evidence,*'  and  where  it  does  not,  its  sufficiency  to  sup- 
port the  verdict  or  findings  will  not  be  reviewed,''  it  being  presumed  in  such 
case  that  the  verdict  has  evidence  to  support  it  not  set  out  in  the  record,'*  not- 
withstanding a  stipulation  that  it  contains  all  the  evidence  necessary  to  a  deter- 
mination of  the  questions  raised.'"  Where  the  bill  of  exceptions  shows  that  with- 
out doubt  important  evidence  has  been  omitted  therefrom,  the  findings  and  judg- 
ment will  not  be  disturbed  as  contrary  to  the  evidence;"^  and  where  the  record 
on  appeal  in  an  equity  case  shows  that  not  all  the  evidence  is  included,  it  will 
be  presumed  that  there  was  sufficient  to  warrant  findings  of  fact  justifying  the 
decree.*"  Where  the  evidence  in  respect  to  the  finding  complained  of  is  com- 
plete, it  will  be  reviewed,  notwithstanding  the  absence  of  evidence  on  other  issues, 
since  it  will  be  assumed  that  the  evidence  omitted  was  immaterial."  A  verdict 
for  defendant  in  ejectment  cannot  be  disturbed  where  title  papers  are  not  in  the 
record  and  nothing  in  the  transcript  shows  title  in  plaintiff.**  Where  it  appears 
from  the  pleadings  and  the  evidence  brought  up  that  plaintiff  could  not  recover 
in  any  event,  judgment  in  his  favor  will  be  reversed,  though  all  the  evidence  is 
not  in  the  record.*"  Where  evidence  is  omitted,  the  appellant  must  rebut  the 
presumption  that  the  order  complained  of  was  justified  by  the  omitted  evidence." 
AVhere  the  record  shows  by  inspection  that  all  the  evidence  is  not  included,  a  recital 
or  certificate  that  it  is,  is  immaterial.*'    Where  the  appeal  is  from  the  judgment 


85.  Lexington  Bank  v.  Marsh  [Neb.]  95 
N.  W.  341;  Jewell  v.  Shaw  [Colo.  App.]  75  P. 
28. 

SG.  Colley  V.  "Wood  [Tex.  Civ.  App.]  74 
S.  W.  602. 

87.  Kennedy  v.  Plank  [Wis.]  97  N.  W. 
895;  King  v.  Pony  Gold  Min.  Co.,  28  Mont. 
74,  72  P.  309;  Robertson  v.  Longley,  28  Mont. 
128,  72  P.  423;  Saling  v.  Bolander  [C.  C.  A.] 
125  F.  701.  Error  in  directing  verdict  not 
considered  otherwise.  Marvin  v.  Bowlby 
[Mich.]  98  N.  W.  399.  A  judgment  depend- 
ing on  the  evidence  will  not  be  reviewed 
unless  the  clerk's  certificate  shows  that  the 
bill  of  exceptions  contains  all  the  evidence. 
Spenoe  v.  Lane  [Neb.]  97  N.  W.  478.  Affi- 
davits not  properly  certified,  order  based 
thereon  not  reviewable.  Ellis  v.  City  of 
Ashland,  117  Wis.  575,  94  N.  W.  292;  Mil- 
waukee Trust  Co.  V.  Sherwin  [Wis.]  98  N. 
W.  223.  No  certificate.  Means  v.  Gotthelf, 
31  Colo.  168,  71  P.  1117;  Means  v.  Stow,  31 
Colo.  282,  73  P.  48.  Showing  held  sufficient. 
Truskett  v.  Bronaugh  [Ind.  T.]  76  S.  W.  294. 
See  1  Curr.  L.  168,  n.  92. 

88.  In  re  Miner,  13  Okl.  557,  76  P.  1128; 
Demaris  v.  Parker,  33  Wash.  200,  74  P.  362; 
Stewart  v.  Guy,  138  Ala.  176,  34  So.  1007; 
Shafer  &  Co.  v.  Hausman  [Ala.]  35  So.  691. 
Case  tried  to  referee  must  show  that  all 
evidence  heard  by  him  was  returned  to  dis- 
trict court.  In  re  French  &  Holmes,  13  Okl. 
549,  75  P.  278.  Where  the  record  does  not 
purport  to  contain  all  the  evidence  the  de- 
cision will  not  be  reversed  on  the  facts. 
Bradford  v.  Cline,  12  Okl.  339,  72  P.  369. 
The  appellate  court,  however,  did  hold  that 
from  an  Inspection  of  the  evidence  before 
them  the  findings  of  the  Jury  were  proper. 
Kennedy    v.    Plank     [Wis.]     97     N.    W.    895. 


Where  the  certificate  of  evidence  In  the  rec- 
ord on  appeal  In  an  equity  suit  does  not 
state  that  the  evidence  certified  to  was  all 
the  evidence,  a  specific  finding  of  fact  must 
prevail.  Champion  v.  Myers,  207  111.  308,  69 
N.  E.  SIE. 

89.  Truskett  ▼.  Bronaugh  [Ind.  T.]  76  S. 
W.    294. 

00.  Miller  v.  Farmers'  &  Merchants'  State 
Bank,  85  App.  Div.  175,  83  N.  T.  S.  74. 

91.  Chicago,  B.  &  Q.  R.  Co.  v.  Bigley 
[Neb.]  95  N.  W.  344.  Depositions  omitted. 
Louisville  &  N.  R.  Co.  v.  Whitehead's  Adm'r, 
24  Ky.  L.  R.  2315,  73  3.  W.  1128. 

92.  Ernst  V.  Schmitz,  207  111.  604,  69  N. 
E.    923. 

93.  Sullivan  v.  Washburn  &  Moen  Mfg. 
Co.,  139  Cal.   257,  72  P.  992. 

94.  Bowman  v.  Mosa,  26  Ky.  L.  R.  1133, 
77  S.  W.  184. 

95.  Herring-Marvin  Co.  v.  Smith,  43  Or. 
315,  73  P.  340. 

00.  Tenoza  v.  Gollick,  80  App.  Dlv.  638,  81 
N.  Y.  S.  353.  Exhibits  omitted  from  place  In 
bill  and  not  properly  authenticated  else- 
where. Dendy  v.  First  Nat.  Bank,  67  Kan. 
856,  71  P.  830.  Presumption  that  documen- 
tary evidence  not  brought  in  supported  de- 
cree. Marchal  v.  Davis,  206  111.  231,  69  N.  E. 
43.  It  will  be  presumed  on  appeal  that  affi- 
davits not  In  the  record  supported  the  al- 
lowance of  a  claim  against  an  estate.  Cox 
V.  Hlgglnbotham's  Adm'r,  25  Ky.  L.  R.  1057, 
76  S.  W.  1079. 

07.  Beckner  v.  Henquenet  [Okl.]  75  P. 
1131;  Hatfield  v.  Chenoweth  [Ind.]  70  N.  B. 
166.  Map  referred  to  by  evidence  not  in- 
cluded. Diamond  Block  Coal  Co.  v.  Cuth- 
bertson  [Ind.  App.]  67  N.  E.  658.  The  cer- 
tificate  that  the  bill   of   exceptions  oofttaina 
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on  the  judgment  roll  alone,  the  sufficiency  of  the  evidence  to  support  the  findings 
cannot  be  considered."*  Wliere  the  case  on  appeal  does  not  show  what  part  of  an 
adversary's  pleading  plaintifE  offered  in  evidence,  it  cannot  be  considered  a  part 
of  his  testimony  to  support  a  verdict  in  his  favor.°* 

Instructions.^ — The  instructions  given  or  refused  must  appear  properly  in 
the  record."  The  giving  or  refusal  of  instructions  cannot  be  reviewed,  unless  the 
record  contains  the  entire  charge,'  and  the  evidence  to  which  they  relate,*  especially 
where  certain  issues  are  withdrawn  from  the  ease,"  and  the  record  must  show  that 
they  were  passed  upon  by  the  trial  court,  and  an  exception  taken  to  the  ruling,' 
since  the  presumption  is  that  the  court  gave  in  substance,  all  proper  instructions, 
and  that  the  refusal  of  instructions  asked  was  without  prejudice.''  The  record 
must  show  that  it  contains  the  entire  charge.'  In  the  absence  of  a  statement  of 
facts  instructions  not  clearly  erroneous  in  view  of  the  pleadings  and  verdict  will 
not  be  reviewed,"  and  an  objection  to  an  instruction  as  unsupported  by  the  evi- 


all  the  evidence  win  be  regarded  as  untrue, 
where  the  facts  appearing  on  the  face  of 
the  bill  are  in  conflict  with  such  recital. 
Gall  V.  Gall  [Wis.]  97  N.  W.  938.  Recital  in 
Judg-ment  that  witnesses  testified;  documen- 
tary evidence  only  shown.  Curtis  v.  Bo- 
quillas  T^nd  &  Cattle  Co.  [Ariz.]  71  P.  924. 
Certificate  not  impeached  by  facts  in  rec- 
ord raising  mere  Inference  of  omission. 
PInney  v.  First  Nat.  Bank  [Kan.]  76  P.  119. 
See  1  Curr.  L.   168,  n.  97. 

98.  Alexander  V.  Welcker.  141  Cal.  302,  74 
P.  845;  Erreca  v.  Meyer,  142  Cal.  308,  75  P. 
826. 

99.  Clegg  V.  Southern  R.  Co.,  133  N.  C.  303, 
45   S.  B.    657. 

1.     See  1   Curr.  L,.   168. 

a.  Grand  Lodge  of  Locomotive  Firemen 
V.  Orrell,  206  111.  208,  69  N.  B.  68;  Michigan 
City  V.  Phillips  [Ind.  App.]  69  N.  E.  700; 
Wren  v.  Rowland  [Tex.  Civ.  App.]  75  S.  W. 
894;  Brown  v.  Gillett,  33  Wash.  264,  74  P. 
386;  Davis  V.  Seaboard  Air  Line  R.  Co.,  132 
N.  C.  291,  43  S.  E.  840;  Hughes  v.  School 
Dist.  No.  37,  66  S.  C.  259,  44  S.  B.  784.  In- 
structions held  properly  in,  though  not  cer- 
tified. Broadstreet  v.  Hall  [Ind.  App.]  69 
N.  B.  415.  Refusal  to  further  instruct  after 
retirement  presumed  proper  in  absence  of 
instructions  given  and  request  for  further 
instructions  from  record.  Buzanes  v.  Frost 
[Colo.  App.]  75  P.  594.  A  recital  in  the 
transcript  that  the  court  instructed  the  jury 
to  find  for  the  plaintifE  is  a  mere  conclusion 
and  in  the  absence  of  the  instruction  itself 
the  error  alleged  will  not  be  reviewed. 
Startzer  v.  Clarke  [Neb.]  95  N.  W.  509.  See 
1  Curr.  L.   168,  n.  3. 

3.  Lake  Erie  &  W.  R.  Co.  v.  Holland 
[Ind.]  69  N.  E.  138;  Chicago,  I.  &  E.  R.  Co.  v. 
Wysor  Land  Co.  [Ind.]  69  N.  E.  546;  Buelna 
V  Ryan,  139  Cal.  630,  73  P.  466;  Dornbrook 
V.  Rumely  Co.  [Wis.]  97  N.  W.  493;  City  of 
Pueblo  V.  Froney  [Colo.  App.]  71  P.  893. 
Especially  where  the  instruction  refused 
was  of  a  nature  that  an  imperfection  there- 
in might  be  cured  by  others.  Pittsburg, 
etc.,  R.  Co.  V.  Smith,  207  111.  486,  69  N.  B. 
873.'  An  objection  to  an  instruction  which 
"among  others"  was  given  cannot  be  re- 
viewed in  the  absence  of  the  others,  since  it 
will  be  presumed  that  the  ones  omitted  quail- 
fled  the  one  objected  to.  Hanson  v.  Stinehoff, 
139  Cal.  169,  72  P.  913.  See  1  Curr.  L.  168, 
n.    4. 


4.  Chase  y.  Watson,  75  Vt.  S85,  66  A.  10; 
Hoodless  V.  Jernigan  [Fla.]  36  So.  668; 
Southern  Pac.  Co.  v.  Arnett  [C.  C.  A.]  126  F. 
75;  Ft.  Worth  &  D.  C.  R.  Co.  v.  Kelley 
[Tex.  Civ.  App.]  76  S.  W.  942;  Fletcher  v. 
Wakefield,  76  Vt.  257,  54  A.  1012;  Mercer  v. 
Southern  R.,  66  S.  C.  246,  44  S.  E.  750.  In 
the  absence  of  the  evidence,  the  Instructions 
will  be  approved  if  correct  under  any  evi- 
dence admissible  under  the  pleadings.  Man- 
kin  V.  Pennsylvania  Co.,  160  Ind.  447,  67  N. 
E.  229;  Ball  v.  Marquis,  122  Iowa,  665,  98  N. 
W.  496.  And  instructions  stating  correct 
propositions  of  law  will  be  presumed  to 
have  been  refused  because  not  applicable  to 
the  evidence.  Diamond  Block  Coal  Co.  v. 
Cuthbertson  [Ind.  App.]  67  N.  E.  558.  Error 
in  instructions  to  which  the  omitted  evi- 
dence does  not  apply  will  be  considered, 
notwithstanding  Its  omission.  Exhibits.  In- 
diana Clay  Co.  V.  Baltimore  &  O.  S.  W.  R.  Co., 
31  Ind.  App.  258,  67  N.  E.  704.  Where  there 
Is  no  bill  of  exceptions,  instructions  given 
that  might  have  been  proper  under  any  pos- 
sible condition  of  the  evidence  under  the 
pleadings,  will  be  approved.  Connor  v. 
Schreiner-Flack  Grain  Go.  [Neb.]  96  N.  W. 
221.     See  1  Curr.  L.  168,  n.  5. 

5.  A  refusal  to  instruct  that  there  Is  no 
evidence  on  a  certain  issue  will  not  be  re- 
viewed where  the  evidence  Is  not  In  the 
case  and  there  Is  no  statement  that  there 
was  no  evidence.  Hart  v.  Cannon,  133  N.  C. 
10,  46   S.  B.  351.     See  1  Curr.  L.  168,  n.  7. 

6.  German  Ins.  Co.  v.  Stiner  [Neb.]  96  N. 
W.  122;  Texas  Cotton  Products  Co.  v.  Den- 
ny Bros.    [Tex.   Civ.   App.]    78   S.    W.   557. 

7.  Columbia  Mfg.  Co.  v.  Hastings  [C.  C. 
A.]  121  F.  328.  In  the  absence  of  the  charge 
It  will  be  presumed  that  the  facts  were 
properly  submitted.  Reynolds  v.  Fitzpat- 
riok,  28  Mont.  170,  72  P.  510;  SchuU  v.  New 
BIrdsall  Co.  [S.  D.]   95  N.  W.  276. 

8.  A  statement  in  the  bill  that  It  contains 
all  the  Instructions  given  Is  not  falsified  by 
a  showing  that  a  requested  instruction  of 
a  particular  number,  which  the  court  modi- 
fled,  was  not  in  the  record,  since  it  may 
have  been  given  under  another  number. 
Nichols  v.  Baltimore,  etc.,  R.  Co.  [Ind.  App.] 
70  N.  E.  183.     See  1  Curr.  L.  168,  n.  8. 

9.  Luna  v.  Missouri,  K.  &  T.  R.  Co.  [Tex. 
Civ.  App.]  73  S.  W.  1061;  Galveston,  etc.,  R. 
Co.  V.  Perkins  [Tex.  Civ.  App.]  73  S.  W.  1067; 
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dence  cannot  be  considered  if  all  the  evidence  is  not  in  the  record.^"  Where  objec- 
tion is  made  only  to  the  instructions  given,  the  bill  need  not  give  the  instructions 
reqnested.^^  The  ruling  on  a  motion  for  a  new  trial  will  not  be  reviewed  where 
the  instructions  on  which  it  was  based/^  or  the  evidence  on  which  the  instruc- 
tions were  based,  are  not  in  the  record.^'  Alleged  error  in  instructions  in  an 
equity  case  will  not  be  considered,  the  verdict  being  merely  advisory.^*  Error 
in  giving  or  refusing  an  instruction  with  reference  to  the  argument  of  counsel 
will  not  be  considered  in  the  absence  of  a  showing  that  counsel  made  any  argu- 
ment.*" The  correctness  of  prayers  will  be  determined  by  the  evidence  unless 
special  reference  to  the  pleadings  is  made  in  the  prayer.*"  Eefused  requests  will 
not  be  considered  on  appeal  as  abandoned  below,  though  appellant  refused  to  allow 
appellee  to  read  them,  claiming  they  were  not  of  record,  where  they  were  subse- 
quently filed  in  the  cause  and  appellee  made  no  further  request  to  read  them.*^ 
In  the  absence  of  a  showing  to  the  contrary  in  the  record,  charges  given  will  be 
presumed  to  have  been  requested  in  vpriting,  and  those  refused  will  be  presumed 
to  have  been  unwritten  and  therefore  unreviewable.**  Instructions  not  excepted 
to  will  be  presumed  to  have  been  full  and  accurate,*'  and  satisfactory  to  appel- 
lant,'"' and  regarded  as  the  law  of  the  case.** 

Verdict  or  findings^  judgment  and  execution.^'' — Necessary  findings  must  be 
made  and  must  appear.*'  A  bill  of  exceptions  complaining  of  the  absence  of  find- 
ings must  show  that  they  were  not  waived,  as  waiver  will  be  presumed  in  sup- 
port of  the  judgment.**  No  findings  of  fact  are  required  to  review  a  judgment 
for  plaintiff  after  sustaining  demurrer  to  answer.*"    In  Missouri,  where  the  court 


Avocato  V.  Dell  'Ara  [Tex.  Civ.  App.]   77  S. 
W.   47. 

10.  Atwell  V.  Shook,  133  N.  C.  387,  45  S. 
E.   777. 

11.  Nichols  V.  Baltimore,  etc.,  R.  Co.  [Ind. 
App.]    70  N.  E.  183. 

la.  Baggett  V.  Savannah,  F.  &  W.  R.  Co. 
[Fla.]    34    So.    564. 

13.  Citizens'  Bank  &  T.  Co.  v.  Spencer 
[Fla.]    35   So.    73. 

14.  King  V.  Pony  Gold  Min.  Co.,  28  Mont. 
74,  72  P.  309. 

15.  North  Chicago  St.  R.  Co.  v.  Wellner, 
206  111.  272,  69  N.  E.  6.  Where  there  Is  no 
bill  of  exceptions  to  the  argument  of  coun- 
sel, a  request  purporting  to  counteract  prej- 
udicial argument  will  be  presumed  refused 
because  there  was  no  such  argument.  In- 
ternational, etc.,  R.  Co.  V.  Mills  [Tex.  Civ. 
App.]    78   S.  W.   11. 

16.  Whitby  V.  Baltimore,  C.  &  A.  R.  Co., 
96    Md.    700,   54  A.   674. 

17.  Houston,  etc.,  Co.  v.  Turner  [Tex.  Clv. 
App.]   78  S.  W.  712. 

18.  Henderson  v.  State,  137  Ala.  83,  34 
So.   828. 

19.  Griffin  v.  Cunningham,  183  Mass.  605, 
67  N.  B.  660;  White  v.  McPherson,  183  Mass. 
533,   67  N.  B.   643. 

ao.  Queck-Berner  v.  Atlantic  Trust  Co., 
80  App.  DIv.   460,  81  N.  T.  S.  146. 

21.  Cameron  v.  Mutual  Life  &  T.  Co.,  121 
Iowa,  477,  96  N.  W.  961;  Osborne  &  Co.  v. 
RIngland  &  Co.,  122  Iowa,  329,  98  N.  W.  116. 

82.     See  1   Curr.  Li.  169. 

23.  Mere  opinion  of  court  not  sufficient. 
Tn  re  Boston  Dry  Goods  Co.  [C.  C.  A.]  125  F. 
226;  In  re  Noyes  Bros.  [C.  C.  A.]  125  F.  226. 
The  appellate  division  cannot  take  cognizance 
of  the  decision  of  the  trial  court  which  Is  not 
contained   In   the'  record.     Sommer    v.   Som- 


mer,  87  App.  DIv.  434,  84  N.  T.  S.  444.  Where 
the  district  court  Is  requested  to  make  find- 
ings of  fact,  it  is  Its  duty  so  to  do  that 
exceptions  may  be  taken  to  Its  views  of  the 
law  Involved  In  the  trIaL  Shuler  v.  Lashorn, 
67  Kan.  694,  74  P.  264.  Where  the  court  rules 
that  the  facts  are  insufficient  to  authorize  the 
Introduction  of  secondary  evidence,  he  should 
make  a  finding  of  such  facts  on  request. 
Avery  v.  Stewart,  134  N.  C.  287,  46  S.  B.  519. 
Where  in  an  equitable  case  the  court  calls 
and  swears  a  Jury,  but  after  hearing  plain- 
tiff's evidence  dismisses  the  complaint  with- 
out making  a  written  decision,  and  it  ap- 
pears that  a  question  of  fact  within  the  Is- 
sues was  not  passed  upon,  the  Judgment  will 
be  reversed.  Flanigan  v.  Skelly,  89  App.  DIv. 
108,  85  N.  T.  S.  4.  The  entry  of  a  Judgment 
without  a  decision  to  support  It  will  be  cor- 
rected by  remitting  the  case  to  the  trial  court 
for  decision,  and  entry  of  Judgment  in  con- 
formity therewith.  Sommer  v.  Sommer,  87 
App.  Dlv.  434,  84  N.  T.  S.  444;  Kent  v.  Com- 
mon Council  of  City  of  Binghamton,  90  App. 
DIv.  553,  86  N.  T.  S.  411.  Failure  to  find  on 
facts  in  Issue  constituting  a  defense  to  an 
action  will  not  Justify  a  reversal,  unless  It  la 
shown  that  there  was  evidence  from  which 
such  facts  could  be  found.  Callahan  v. 
James,  141  Cal.  291,  74  P.  853.  Where  the 
court  makes  merely  a  general  finding,  not- 
withstanding a  request  for  special  findings, 
the  facts  are  not  reviewable  on  appeal.  Ber- 
wlnd-Whlte  Coal  Mln.  Co.  v.  Martin  tC.  C.  A.] 
124  F.  313.  On  appeal  an  order  granting  a 
temporary  Injunction  will  be  deemed  a  find- 
ing of  the  facts.  Gray  v.  Building  Trades 
Council  [Minn.]  97  N.  W.  663.  See  1  Curr.  t. 
169,  n.  21. 

24.  Baker  v.  Baker,  139  Cal.  626,  73  P.  469. 

25.  Burke  v.  Wright,  76  Conn.  641,  56  A.  14. 
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in  trjdng  issues  of  facts  sits  as  a  jury  and  gives  a  general  verdict,  the  judgment 
will  not  be  reviewed  on  appeal  or  by  writ  of  error,  unless  declarations  of  law  are 
asked  and  refused,  in  order  that  the  appellate  court  may  see  upon  what  theory  t'.ie 
case  was  tried.  Unless  this  is  done  the  finding  of  the  court  is  incontrovertible 
on  appeal.^^  Findings  of  fact  filed  after  the  expiration  of  the  term  at  which 
the  case  was  tried  cannot  be  considered.^^  Findings  of  the  jury  set  aside  as  un- 
supported by  evidence  and  not  assigned  as  error  will  not  be  reviewed  as  entitling 
a  party  to  judgment.^'  The  silence  of  the  special  finding  is  taken  as  equivalent 
to  an  express  finding  against  the  appellant  on  all  material  facts  which  he  was 
obliged  to  prove.'"  Where  no  decision  appears  in  the  judgment  roll  it  will  be 
presumed  that  none  was  made.'"  Where  in  a  ease  tried  to  the  court  the  trial 
judge's  conclusions  are  not  brought  up,  the  judgment  will  be  referred  to  any 
warrantable  theory  of  the  case  made  by  the  testimony  which  will  legally  support 
it.'^  The  memorandum  of  the  reasons  of  the  trial  judge  for  his  decision  cannot 
be  allowed  to  qualify,  characterize,  or  limit  his  determination,'^  and  alleged  errors 
in  the  trial  court's  opinion  will  not  be  reviewed,'^  but  the  appellate  division  may 
examine  the  opinion  of  the  trial  court  to  ascertain  the  basis  of  its  disposition  of 
the  case.'*  Whether  certain  items  should  have  been  allowed  will  not  be  reviewed 
where  it  does  not  affirmatively  appear  that  the  verdict  included  them,'^  but  where 
recovery  may  have  been  based  on  either  of  two  issues,  only  one  of  which  was  estab- 
lished, it  will  not  be  presumed  to  have  been  based  on  the  one  established.'"  Where 
the  record  does  not  show  on  which  paragraph  of  the  complaint  the  verdict  was 
rendered,  the  appellee  cannot  urge  that  an  instruction,  not  specifically  referring 
to  a  defective  paragraph,  withdrew  it  from  the  jury."  A  judgment  for  defendant 
on  a  verdict  directed  generally  on  a  complaint  in  two  paragraphs  can  be  sustained 
only  where  neither  cause  of  action  is  supported  by  evidence."  Where,  in  Ala- 
bama, in  a  case  tried  to  the  court,  there  are  special  findings,  the  supreme  court 
on  appeal  is  limited  in  its  review  to  a  determination  of  whether  the  findings  sup- 
port the  judgment.'"  Where  the  evidence  is  not  preserved  and  the  transcript  does 
not  contain  the  pleadings,  the  findings  of  fact  will  be  conclusively  presumed  cor- 
rect.*" Where  the  trial  court  refuses  to  set  aside  a  default,  on  the  ground  of  inex- 
cusable neglect,  his  findings  of  fact  are  conclusive  on  appeal,  and  affidavits  will 
not  be  considered.*^  In  the  absence  of  the  evidence  it  will  be  assumed  that  it 
sustained  the  findings,*"  or  judgment,*'  and  where  only  a  partial  transcript  is 


26.  Jordan  v.  Davis,  172  Mo.  699,  72  S.  W. 

ese. 

27.  Beaumont  Imp.  Co.  v.  Carr  [Tex.  Civ. 
App.]  75  S.  W.  327. 

28.  Casey-Swasey  Co.  v.  Manchester  Fire 
Assur.  Co.  [Tex.  Civ.  App.]  73  S.  W.  864. 

29.  State  Bank  v.  Backus,  160  Ind.  682,  67 
N.  E.  512.  Facts  as  to  wliicli  the  findings  are 
silent  are  presumed  found  against  the  party 
holding  the  affirmative  of  that  Issue.  Stotts 
City  Bank  v.  Miller  Lumber  Co.,  102  Mo.  App. 
75,   74  S.  W.   472.  ,  . 

SO.  Kent  V.  Common  Council,  90  App.  Div. 
663,  86  N.  T.  S.  411. 

31.  Ward  V.  Cameron  [Tex.  Civ.  App.]  76 
S.  W.  240. 

32.  Pearson  v.  Great  Northern  R.  Co.,  90 
Minn.  227,  95  N.  W.  1113. 

33.  Upton  V.  Welsllng  [Ariz.]  71  P.  917. 

34.  Tenoza  v.  Golllek,  80  App.  Dlv.  638,  81 
N.  T.  S.  353. 

35.  Page  v.  Brummer,  84  N.  Y.  S.  268. 

36.  Huey  Co.  v.  Kothfeld,  84  N.  T.  S.  883. 

37.  Cleveland,  etc.,  R.  Co.  v.  Lindsay  [Ind. 
App.]  70  N.  E.  2R3. 


38.  Gartner  v.  Chicago,  etc.,  R.  Co.  [Neb.] 
98  N.  "W.  1052. 

3».  The  court  will  not  review  special  find- 
ings of  fact  on  evidence  extrinsic  of  the  find- 
ings. Kitchen  &  Bro.  v.  Robinson  Bros.,  138 
Ala.  419,  35  So.  461. 

40.  Shelby  v.  Creighton  [Neb.]  96  N.  VT. 
382. 

41.  Osborn  v.  Leach,  133  N.  C.  427,  46  S.  B. 
783. 

42.  Knickerbocker  v.  Robinson,  83  App. 
Div.  614,  82  N.  Y.  S.  314;  King  v.  Pony  Gold 
Min.  Co.,  28  Mont.  74,  72  P.  309.  In  the  ab- 
sence of  a  statement  of  facts  the  findings 
below  will  be  regarded  as  conclusive.  Con- 
ner V.  Downis  [Tex.  Civ.  App.]  75  S.  W.  <35; 
East  v.  Houston  &  T.  Cent.  R.  Co.  [Tex.  Civ. 
App.]  77  S.  W.  646;  Altgelt  v.  CampbeU  [Tex. 
Civ.  App.]  78  S.  W.  967;  Hennlng  v.  Wren 
[Tex.  Civ.  App.]  76  S.  W.  905.  Failure  to 
find  with  reference  to  a  particular  cause  of 
action  will  not  be  considered.  John  A.  Roeb- 
ling's  Sons  Co.  v.  Gray,  139  Cal.  607,  73  P.  422. 

43.  Cravens  v.  Despaln,  ?5  Ky.  L.  R.  2018, 
79    S.    W.    276.     Description    of   boundary    in 
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brought  up  it  will  be  presumed  that  the  omitted  parts  sustain  the  judgment.** 
An  issue  neither  requested  nor  submitted  will  be  presumed  found  so  as  to  support 
the  judgment.*"  Where  a  decree  disposing  of  the  main  issue  of  the  cause  makes 
no  mention  of  the  demurrer,  it  will  be  regarded  as  overruled.*'  A  finding  that  an 
order  vacating  a  highway  was  regularly  made  presumes  that  all  necessary  steps  were 
taken  to  give  it  validity.*''  Where  the  superior  court  finds  that  in  justice  court 
judgment  after  service  was  "duly  rendered,"  it  will  be  presumed  in  support  of  the 
finding  that  due  proof  of  a  default  or  judgment  after  trial  was  made.*'  It  will 
be  presumed  that  a  judgment  dismissing  the  action  at  the  cost  of  defendant  was 
by  his  consent,  the  record  not  showing  otherwise.*"  Wliere  it  is  the  duty  of  the 
court  to  enter  judgment,  and  it  can  be  fairly  inferred  that  the  order  was  made, 
but  through  mistake  of  the  clerk,  not  spread  of  record,  it  will  be  so  presumed.'" 
Where  the  record  shows  no  request  for  special  findings  of  fact  and  conclusions  of 
law,  as  required  by  statute,"  or  where  the  special  findings  are  not  filed  or  brought 
into  the  record  by  bill  of  exceptions  or  order  of  court,  they  will  be  treated  on  appeal 
as  a  general  finding  in  favor  of  the  successful  party.'"  It  will  be  presumed  that  no 
exception  to  a  conclusion  of  law  was  taken  where  none  appears  in  the  record  proper,"'' 
and  where  no  findings  of  fact  appear,  an  exception  to  the  conclusions  of  law  can- 
not be  considered."*  On  appeal  from  the  decision  of  a  referee,  the  court  of  appeals 
of  New  York  is  confined  to  the  findings  of  fact  and  cannot  look  into  the  record 
for  additional  facts,""  and  where  a  referee  finds  the  facts  and  states  his  conclusions, 
on  which  the  judgment  is  founded,  the  question  presented  on  appeal,  in  the  ab- 
sence of  a  case,  is  whether  the  facts  found  support  the  conclusions  and  judgment."* 
Exhibits  may  be  incorporated  in  the  findings  by  reference."'  Inclusion  of  a  writ- 
ten instrument  in  the  findings  brings  up  its  sufficiency  to  support  them."'  A  judg- 
ment inconsistent  with  and  contrary  to  the  findings  will  be  reversed,""  but  a  decree 
will  not  be  set  aside  on  error,  in  the  absence  of  a  motion  for  a  new  trial,  unless 
the  findings  show  the  decree  clearly  wrong."    The  action  of  the  court  in  taxing 


Judgment  in  trespass  to  try  title.  Rountree 
V.  Haynes  [Tex.  Civ.  App.]  73  S.  W.  435. 
Where  tlie  evidence  is  not  in  the  record,  a 
decree  supported  by  one  phase  of  the  bill  will 
be  presumed  correct  and  affirmed.  Picker- 
ing- V.  Yates  [Miss.]  36  So.  10.  In  the  ab- 
sence of  a  bill  of  exceptions,  or  argument,  or 
an  assignment  of  error  raising  the  point.  It 
will  be  presumed  that  the  facts  found  fully 
justified  the  conclusions  of  law  and  the  Judg- 
ment. Clark  V.  Mitchell  [S.  D.]  97  N.  W.  358. 
A  Judgment  of  dismissal  will  be  presumed 
to  have  been  for  good  cause,  there  being  sev- 
eral statutory  grounds  and  the  exact  ground 
not  shown,  the  appeal  being  on  the  Judg- 
ment roll  [Code  Civ.  Proo.  §  581].  Woods  v. 
Dlepenbrock,  141  Cal.  55,  74  P.  546.  Where 
it  does  not  appear  on  what  ground  Judgment 
for  defendants  was  rendered,  it  will  be  pre- 
sumed to  be  because  plaintiff  failed  to  make 
out  a  prima  facie  case,  and  there  being  no 
evidence  In  the  record,  affirmance  follows. 
Boe  V.  Hawes,  28  Mont.  201,  72  P.  509. 

44.  Cravens  v.  Despaln,  25  Ky.  L.  R.  2018, 
79  S.  W.  276.  Where  the  record  contains 
only  a  partial  statement  of  facts  all  reason- 
able presumptions  will  be  Indulged  to  sup- 
port the  Judgment.  Voges  v.  Dittllnger  [Tex. 
Civ.  App.]  72  S.  W.  875. 

45.  Seaton  v.  McReynolds  [Tex.  Civ.  App.] 
72  S.  W.  874.  Where  appellant  failed  to  re- 
quest the  submission  of  an  issue  to  the  Jury, 


and  the  Judgment  rests  upon  a  special  ver- 
dict, it  will  be  presumed  from  the  evidence 
that  the  court  found  against  him  on  that 
issue.  Walker  v.  Marchbanks  [Tex.  Civ. 
App.]  74  S,  W.  929. 

46.  Craig  v.  Craig  [W.  Va.]  46  S.  B.  371. 

47.  Wagner  v.  Mahrt,  32  Wash.  542,  73  P. 
675. 

48.  Brann  v.  Blum,  138  Cal.  644,  72  P.  168. 

49.  Robinson  v.  Starnes,  137  Ala.  438,  34 
So.  686. 

50.  Fitzgerald  v.  Gore,  105  111.  App.  242. 

51.  Burns'  Rev.  St.  1901,  §  560.  Bass  v. 
Citizens'  Trust  Co.  [Ind.  App.]  70  N.  E.  400. 

52.  Chapln  v.  Du  Shane  [Ind.  App.]  69 
N.  E.  174. 

63.  Burns'  Rev.  St.  1901,  §§  560,  640,  641. 
Cooney  v.  American  Mut.  L.  Ins.  Co.,  161  Ind. 
193,  67  N.  E.  989. 

64.  Chapln  v.  Du  Shane  [Ind.  App.]  69  N. 
B.  174. 

55.  ■  Sweetv.  Henry,  175  N.  T.  268,  67  N.  E. 
574. 

56.  Tompkins  v.  Morton  Trust  Co.,  91  App. 
Div.    274,    86   N.   T.    S.    520. 

67.  Woodruff  V.  Butler,  75  Conn.  679,  55  A. 
167. 

58.  Cornelius  v.  Ferguson  [S.  D.]  97  N.  W. 
388. 

."59.  Gaffey  v.  Northwestern  Mut.  L.  Ins. 
Co.  [Neb.]  98  N.  W.  826. 

60.     BemlB  v.  McCloud  [Neb.]  97  N.  W.  828. 
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costs  is  presumed  to  have  been  correct,'^  aad  in  the  absence  of  a  statement  of  facts 
an  order  allowing  costs  against  an  estate  in  a  probate  proceeding  will  not  be  re- 
viewed.'" On  appeal  from  an  order  denying  a  motion  for  retaxation  of  costs,  the 
record  must  show  what  items  were  objected  to,  and  the  grounds  of  objection."' 
Failure  to  grant  a  close  jail  execution  will  not  be  reviewed  in  the  absence  of  facts 
in  the  record  showing  that  it  ought  to  have  been  granted.** 

(§13)  F.  Rulings  peculiar  to  ■province  of  trial  court.  1.  Discretionary  rul- 
ings in  general;  interlocutory  and  provisional  orders.'"' — The  discretion  of  the  lower 
court  is  not  an  unlimited  power,  and  its  rulings  and  judgments  during  the  progress 
of  the  trial  are  open  to  review,"*  but  discretionary  acts  and  rulings  will  not  be 
disturbed,  unless  an  abuse  of  discretion  is  shown.*^  The  rule  applies  to  grant  or 
refusal  of  a  change  of  venue,*'  or  a  continuance,"  the  allowance  of  an  amendment 
of  a  motion  for  continuance,^*  the  allowance  of  postponement  on  amendment  of 
pleading,'^  the  aUowanee  of  an  amendment  of  a  voucher  in  attachment,'^  the 
refusal  of  a  motion  to  dissolve  an  attachment,  the  affidavit  showing  facts  authoriz- 
ing the  writ,''  the  grant  or  refusal  of  leave  to  renew  a  motion  previously  denied,'* 
the  remission  of  the  forfeiture  of  a  bail  bond,"  and  the  supplying  of  missing  rec- 
ords." The  construction  or  application  of  the  court's  own  rules  is  discretionary." 
The  exercise  of  the  jurisdiction  of  a  trial  judge  sitting  in  equity  in  ordering  dam- 
ages to  be  assessed  by  a  master  instead  of  a  jury,'*  the  determination  that  a  proposed 
railroad  is  a  public  necessity,'*  the  selection  of  an  administrator  pendente  lite, 
and  the  amount  of  security  to  be  given  by  him,**  the  appointment  of  a  receiver,*^ 
the  allowance  of  compensation  to  an  auditor,*"  the  setting  aside  of  a  judicial  sale 
in  an  equitable  proceeding,**  grant  or  refusal  of  an  injunction,  temporary**  or  per- 


61.  McCoy  V.  Board  of  Trustees  of  Town 
of  Cloverdale,  SI  Ind.  App.  331,  67  N.  B.  1007. 

62.  Pierson  V.  Blanton  [Tex.  Civ.  App.]  77 
S.  W.  433. 

63.  Thomas  v.  International  Silver  Co.,  84 
N.  T.  S.  612. 

64.  Chase  v.  Watson,  76  Vt.  385,  56  A.  10. 

65.  See  1  Curr.  I*  170. 

66.  Stutsman  v.  Stutsman,  30  Ind.  App. 
645,  66  N.  B.  908.  Refusal  to  set  off  judg- 
ments. Leitz  V.  Hohman,  207  Pa.  289,  56  A. 
868.  Grant  of  motion  to  stay  trial  held  im- 
proper. Hallenborg  v.  Greene,  87  App.  Dlv. 
622,  84  N.  T.  S.  321.     See  1  Curr.  L.  170,  n.  32. 

6T.  Austin  Mfg.  Co.  v.  American  "Well- 
works  [C.  C.  A.]  121  F.  76.  See  1  Curr.  L. 
170,  n.  33. 

68.  Bartlett  v.  Smith  [Neb.]  95  N.  W.  661; 
Schining  V.  Buhne,  139  Cal.  611,  73  P.  431. 
See  1  Curr.  L.  170,  n.  35. 

69.  Goldstein  v.  Morgan  [Iowa]  96  N.  W. 
897;  Chase  v.  Watson,  75  Vt.  385,  66  A.  10; 
GrafEan  v.  Cobb,  98  Me.  200,  56  A.  645;  Pacey 

V  McKlnney  [C.  C.  A.]  125  F.  675;  Richards 
V.  Bnlow  Cattle  Co.  [Neb.]  98  N.  W.  659; 
Murphy  v.  Hood,  12  Okl.  593,  73  P.  261;  In  re 
Kasson's  Bstate,  141  Cal.  33,  74  P.  436;  Benson 
V.  Hamilton  [Wash.]  75  P.  805;  Fidelity  & 
Deposit  Co.  V.  Buckl  &  Son  Lumber  Co.,  189 
U  S.  135,  23  S.  Ct.  582,  47  Law.  Ed.  744;  Nor- 
folk &  "W.  R.  Co.  V.  Wade  [Va.]  45  S.  B.  915. 
Where  continuance  is  claimed  as  a  matter  of 
right  on  appeal  from  justice,  dispute  of  fact 
as  to  whether  appellant  was  in  court.     Insell 

V  Kennedy,  120  Iowa,  234,  94  N.  W.  456. 
Grant  of  stay  of  trial  held  improper  under 
circumstances.  Hallenborg  v.  Greene,  87  App. 
Dlv.  622,  84  N.  T.  S.  321.  Postponement  be- 
cause of  absence  of  witness.  Central  Texas 
&  N    W.  R.   Co.  V.  Smith    [Tex.  Civ.  App.]    73 


S.  W.  537;  Smith  v.  Bunch,  31  Tex.  Civ.  App. 
541,  73  S.  W.  569.     See  1  Curr.  L.  170,  n.  40. 
70.     Goldstein  v.  Morgan  [Iowa]   96  N.  W. 


897. 

71. 

TS. 
625. 

73. 

74. 


Crandall  v.  Lynch,  20  App.  D.  C.  73. 
Booth  V.   Callahan,    97   Md.    317,   65  A. 


Landis  v.  Newton  [Neb.]  95  N.  W.  791. 
Meade  County  Bank  v.  Decker  [S.  D.] 
98  N.  W.  86. 

75.  In  re  Sayles,  S4  App.  Dlv.  210,  82  N.  T. 
S.  671. 

76.  Sheldon  v.  Gage  County  Soo.  of  Agri- 
culture  [Neb.]  98  N.  W.  1045. 

77.  Shannon  v.  Castner,  21  Pa.  Super.  Ct. 
294;  Roberts  v.  Kuhrt,  119  Ga.  704,  46  S.  E. 
856. 

78.  State  V.  Sunapee  Dam  Co.  [N.  H.]  66  A. 
899. 

79.  Detroit  &  T.  Shore  Line  R.  Co.  v.  Hall 
[Mich.]  94  N.  W.  1066. 

80.  In  re  Davenport  [N.  J.  Prerog.]  66  A. 
296. 

81.  U.  S.  Shipbuilding  Co.  v.  Conklin  [C. 
C.  A.]  126  F.  132;  Briggs  v.  Neal  [C.  C.  A.]  120 
F.  224;  McKenzle  v.  Beaumont  [Neb.]  97  N. 
W.  226.  But  the  court  will  not  hesitate  to 
order  a  reversal  where  no  action  was  pend- 
ing that  would  Justify  or  support  the  ap- 
pointment of  a  receiver.  Mann  v.  German- 
American  Inv.  Co.  [Neb.]  97  N.  W.  600, 

82.  Stockdale  v.  Maglnn,  207  Pa,  226,  227, 
56  A.  439. 

83.  In  re  Shea  [C.  C.  A.]  126  F.  163. 

84.  Kerr  v.  City  of  New  Orleans  [C.  C.  A.] 
126  F.  920;  Austin  Mfg.  Co.  v.  American  Well- 
works  [C.  C.  A.]  121  F.  76;  New  Albany 
Waterworks  v.  Louisville  Banking  Co.  [C.  C. 
A.]  122  F.  776;  Empire  State-Idaho  Mln.  & 
Developing  Co.  v.  Bunker  Hill  &  S.  Mining  & 
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manent,'"  and  the  requirement  of  a  bond  before  granting,'"  the  refusal  of  a  per- 
emptory writ  of  mandamus,  where  not  refused  on  the  ground  of  lack  of  power,  or 
any  question  of  law,'^  the  refusal  of  prohibition  when  applied  for  by  a  stranger  to 
the  proceedings  sought  to  be  enjoined,*'  an  objection  to  a  bankrupt's  discharge,'' 
will  not  be  reviewed  except  where  a  clear  abuse  of  discretion  is  shown.  The  award 
of  custody  of  a  child  in  habeas  corpus  proceedings,'"  and  the  amount  of  alimony 
and  solicitor's  fees  in  divorce,'^  are  matters  committed  to  the  discretion  of  the 
trial  court  and  unreviewable  in  the  absence  of  improper  exercise.  In  Wisconsin, 
the  circuit  court's  discretion  extends  to  the  denial  of  a  motion  to  dismiss  an  appeal 
from  probate  court,'^  and  allowing  an  extension  of  time  for  appeal"'  and  the  dis- 
missal of  an  appeal  because  of  failure  to  require  a  return."*  The  rule  that  the 
discretion  of  the  trial  court  as  to  the  grant  or  refusal  of  an  injunction  will  not 
be  controlled  does  not  apply  where  the  right  to  the  relief  is  based  on  a  question 
of  law,"  and  an  order  setting  aside  a  referee's  report  will  not  be  affirmed  as  dis- 
cretionary where  it  appears  on  its  face  to  be  based  on  legal  grounds."'  Refusal 
to  exercise  discretion  on  the  ground  of  lack  of  authority,  where  authority  exists, 
is  reviewable."  The  discretion  of  the  judge  at  special  term,  in  New  York,  in 
refusing  to  open  a  judgment  for  mistake  is  reviewable  by  the  appellate  division, 
though  no  abuse  is  shown."  Where  the  trial  court  refuses  an  application  to  re- 
settle an  order  so  as  to  show  that  it  was  based  on  the  minutes  as  well  as  on  its 
own  motion,  it  will  be  presumed  on  appeal  that  the  order  was  not  based  on  the 
minutes."' 

Dismissal  and  nonsuit.'^ — On  appeal  from  a  judgment  dismissing  the  action  at 
the  close  of  plaintiff's  case,  plaintiff  is  entitled  to  the  most  favorable  inference  that 
can  be  drawn  from  the  evidence,^  and  he  is  entitled  to  the  presumption  that  he  could 
have  proved  material  facts  contained  in  his  offer  of  proof."  On  appeal  from  a 
judgment  for  plaintiff,  the  question  whether  a  compulsory  nonsuit  should  have 
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Co.,  132  N.  C.  934,  44  S.  B.  648;  Lewis  v.  Clyde 
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been  granted  must  be  considered  by  giving  the  plaintiff  every  reasonable  inference 
warranted  by  his  testimony,^  and  defendant's  evidence  subsequently  introduced 
may  be  considered.^  Appellee  cannot  support  a  judgment  of  dismissal  on  the 
absence  of  testimony  which  he  excluded  by  objection  to  the  employment  of  an 
interpreter."  A  refusal  to  grant  a  nonsuit  furnishes  no  ground  of  appeal.'  An  or- 
der on  motion  to  dismiss  for  lack  of  prosecution  unless  plaintiff  placed  the  cause 
on  the  calendar  within  a  time  fixed  will  not  be  disturbed,  no  abuse  of  the  court's 
discretion  appearing.' 

Orders  relating  to  pleadings.^ — Unless  a  gross  abuse  of  discretion  is  shown,  the 
granting  or  refusal  of  leave  to  amend  a  declaration,^"  complaint,^^  petition,^^  bill,^* 
answer,^*  notice  of  special  matter  in  defense^^  or  reply,^°  will  not  be  reviewed.  The 
allowance  of  permission  to  file  a  plea^'  or  answer  after  expiration  of  the  time  allowed 
by  law,^*  or  to  file  an  additional  plea,  setting  up  the  statute  of  limitations,^"  will  not 
be  reviewed,  in  the  absence  of  a  showing  of  abuse  of  judicial  discretion.-"  For  like 
reasons,  the  ruling  on  a  motion  to  make  pleadings  more  definite  and  certain,"  and 
on  motion  to  strike  out  parts  of  a  pleading,  are  not  available  error  on  appeal.^^ 
Denial  of  a  motion  to  strike  a  plea  on  the  ground  that  it  was  filed  without  leave,"' 
or  the  refusal  of  a  motion  to  reinstate  a  petition  after  amendment  to  cure  a  defect 
for  which  a  demurrer  was  sustained,  will  not  be  controlled  unless  an  abuse  of 
discretion  is  shown.^* 

Rulings  relating  to  trial  or  evidence." — The  orderly  and  proper  conduct  of 
a  trial  is  in  the  discretion  of  the  trial  judge,  and  will  not  be  reviewed  in  the  absence 
of  a  showing  of  abuse.-"  Eulings  relating  to  the  order  and  sequence  of  proofs 
offered,"'  the  decision  as  to  the  qualifications  of  a  witness  offered  as  an  expert,"^ 
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18.  City  of  Wilmington  v.  McDonald,  133 
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19.  Cause  at  issue  over  three  years.  City 
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538. 
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So.   880. 

24.  Bowen  v.  Wyeth,  119  Ga.  687,  46  S.  E. 
823. 
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N.  W.  131. 

27.  Order  of  proof.  Foley  v.  Brunswick 
Traction  Co.,  69  N.  J.  Law,  481,  55  A.  803; 
Norfolk  &  A.  Terminal  R.  Co.  v.  Morris' 
Adm'x,  101  Va.  422,  44  S.  E.  719;  Wilmoth  v. 
Hamilton  [C.  C.  A.]  127  F.  48.  Whether 
court  rule  relating  to  order  of  proof  should 
be  relaxed  in  certain  case  is  not  a  question 
of  law.  Gerrlsh  v.  Whitfield  [N.  H.]  55  A. 
551.  Permitting  testimony  on  condition  that 
materiality  be  subsequently  shown.  Ellis 
V.  Thayer,  183  Mass.  309,  67  N.  B.  826.  Re- 
opening case  for  further  evidence.  Percival 
v.  Tousling,  120  Iowa,  451,  94  N.  W.  913; 
JopUn  Waterworks  Co.  v.  Joplin,  177  Mo. 
496,  76  S.  W.  960.  Bringing  out  evidence  on 
redirect  examination.  Byrnes  v.  Eley  [Neb.] 
97  N.  W.  298.     Refusal  to  allow  certain  tes- 
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the  latitude  allowed  on  cross-examination  of  witnesses/-'"  the  allowance  of  leading 
questions,'"  the  admission  of  declarations  as  res  gestae,"^  the  granting  of  a  view 
of  the  premises,'-  the  suhstitution  of  lost  depositions  on  a  resubmission  of  the 
case,''  permitting  a  deposition,  retaken  without  order  of  court  first  obtained,  to 
be  read,"*  allowing  deposition  to  be  read  after  witness  making  it  has  testified," 
requiring  that  all  attesting  witnesses  tq  a  will  be  called  in  support  of  it,'*  and  the 
ruling  on  a  motion  to  strike  incompetent  evidence  received  without  objection,'^ 
are  all  discretionary  matters,  which  will  not  be  reviewed  unless  abuse  is  shown. 
The  finding  of  the  trial  court  on  preliminary  questions  of  fact  necessary  to  be 
decided  before  admitting  or  rejecting  evidence,  will  not  be  disturbed  unless  clearly 
wrong,"  and  the  conclusion  of  fact  reasonably  inferable  from  the  evidence  involved 
in  the  exclusion  of  testimony  is  not  open  to  exception.'*  In  North  Carolina,  the 
decision  of  the  trial  court  as  to  whether  the  facts  authorize  the  admission  of  sec- 
ondary evidence  of  the  contents  of  a  written  instrument  is  a  question  of  law,  review- 
able on  appeal.*" 

Eefusal  of  a  severance,*^  the  submission  of  interrogatories  for  ■  special  find- 
ings,** limitation  of  argument  to  the  jury,*'  permitting  counsel  to  real  legal  author- 
ities to  jury  in  argument,**  are  all  matters  of  discretion  for  the  lower  court.  Ee- 
fusal to  direct  a  verdict  will  not  be  disturbed.*"  On  review  of  a  judgment  on  a 
directed  verdict,  incompetent  evidence  not  objected  to  wiU  be  deemed  evidence  in 
the  ease,*"  and  every  fact  favorable  to  the  unsuccessful  party  which  the  evidence 
tends  to  prove  will  be  regarded  as  conclusively  established;*'  but  where  both  par- 
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ties  move  for  direction,  tlie  presumption  on  appeal  is  the  other  way,  and  all  facts 
and  inferences  which  may  be  derived  from  the  proofs  will  be  deemed  to  have  been 
found  in  favor  of  the  party  for  whom  the  verdict  was  directed.*'  Incompetent  evi- 
dence properly  objected  to  will  be  disregarded  on  review,  though  the  court  did  not 
before  sustaining  the  demurrer  to  the  evidence  formally  strike  it  out  or  notify 
plaintiff  that  it  would  be  disregarded.*"  The  appellate  division  has  jurisdiction 
not  only  to  review  the  discretion  exercised  by  the  special  term  in  staying  proceed- 
ings in  an  action  pending  appeal  in  another  suit,  but  also  has  power  to  exercise  an 
independent  discretion  on  such  appeal.""  The  ruling  as  to  the  admission  of  the 
remainder  of  a  pleading,  a  part  of  which  has  been  offered  by  one's  adversary  as  an 
admission,  is  discretionary."^ 

Grant  of  new  trial  or  rehearing  or  settlement  of  exceptions.'^' — ^An  order  grant-' 
ing  or  refusing  a  new  trial  on  discretionary  grounds  will  not  be  reviewed  unless 
the  discretion  of  the  trial  court  has  been  abused,"'  but  unless  the  grounds  are  dis- 
cretionary, the  order  may  be  reviewed  as  any  other."*    The  power  to  set  aside  ver- 
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V.  Press  Pub.  Co.,  83  App.  Dlv.  467,  82  N.  T. 
S.  401;  Krelelshelmer  v.  Nelson,  31  Wash. 
406  72  P.  72;  Prltchett  v.  Samuel  Welchsel- 
baiim  Co.,  119  Ga.  293,  46  S.  B.  99;  Hurt  v. 
Louisville  &  N.  R.  Co.,  25  Ky.  L.  R.  755,  76 
S.  W.  502.  The  case  was  withdrawn  from 
the  jury  and  a  new  trial  subsequently  grant- 
ed. Brown  v.  Illinois  Cent.  R.  Co.  [Iowa] 
98  N.  W.  625.  Question  whether  new  trial 
should  be  granted  held  a  question  of  fact. 
Ela  V.  Bla  [N.  H.]  65  A.  358.  Statutory 
power  of  supreme  court  of  Pennsylvania,  of 
reversal  for  refusal  of  new  trial,  Is  exer- 
cised only  In  extreme  cases  [Laws  1891,  p. 
101].  Marcy  v.  Brock,  207  Pa.  95,  56  A.  335. 
Finding  that  Jury  would  have  failed  in  their 
duty  If  they  had  not  held  defendant  liable 
precludes  appellate  court  from  reversing 
award  of  new  trial  on  theory  that  defend- 
ant was  not  so  liable.  Barrette  v.  Carr,  75 
Vt.  425  66  A.  93.  Where  the  grounds  as- 
signed relate  to  the  facts,  the  decision  is  not 
reviewable.  Carroll  v.  Charleston  &  S.  R. 
Co.,  65  S.  C.  378,  43  S.  B.  870.  Grant  of  new 
trial  not  Interfered  with  where  there  is  sub- 
stantial evidence  against  verdict.  Seorlsl 
V.  Eubank  [Mo;  App.]  78  S.  W.  315.  Sur- 
prise and  mistake.  Connally  v.  Pehle  [Mo. 
Add  1  79  S  W.  1006.  Accident  and  surprise. 
State  V.  Bongard,  89  Minn.  426,  94  N.  W. 
lots.      Inadequacy    of    damages.       Starr     v. 


Ritchie,  84  N.  T.  S.  917.  Excesslveness  of 
verdict  showing  passion  and  prejudice.  Fried- 
man V.  Pulitzer  Pub.  Co.,  102  Mo.  App.  683, 
77  S.  W.  340.  Misconduct  of  jury.  Gulf,  O. 
&  S.  P.  R.  Co.  V.  Blanchard  [Tex.  Civ.  App.] 
73  S.  W.  88;  Reed  v.  Mexico,  101  Mo.  App. 
155,  76  S.  W.  63.  Disqualification  of  juror, 
failure  to  pay  poll  tax.  Alexander  &  Knee- 
land  V.  Von  Koehring  [Tex.  Civ.  App.]  77 
3.  W.  629.  Competent  evidence  on  which 
verdict  may  rest  is  sufficient.  Cleveland,  etc., 
R.  Co.  V.  Stewart,  161  Ind.  242,  68  N.  B.  170; 
City  of  South  Omaha  v.  Conroad  [Neb.]  97 
N.  W.  796.  Misconduct  of  counsel  In  argu- 
ment. James  McNeil  &  Bro.  Co.  v.  Crucible 
Steel  Co.,  207  Pa.  493,  56  A.  1067;  Hamilton 
V.  City  of  Davenport  [Iowa]  98  N.  W.  135. 
Newly-discovered  evidence.  Hausmann  v. 
Sutter  St.  R.  Co.,  139  Cal.  174,  72  P.  905; 
Louisville  &  C.  Packet  Co.  v.  Mulligan,  25 
Ky.  L.  R.  1287,  77  S.  W.  704;  Pitman  v. 
Holmes  [Tex.  Civ.  App.]  78  S.  W.  961.  In- 
sufflclenoy  of  evidence.  Ross  v.  Robertson 
[N.  D.]  94  N.  W.  765;  Rochford  v.  Albaugh 
[S.  D.]  94  N.  W.  701;  Schnittger  v.  Rose,  139 
Cal.  656,  73  P.  449;  De  Haven  v.  McAuley, 
138  Gal.  573,  72  P.  152;  Hausman  v.  Sutter  St. 
R.  Co.,  139  Cal.  174,  72  P.  905;  Bohn  v.  City 
of  Racine,  119  Wis.  341,  96  N.  W.  813;  Sohmitt 
V.  Northern  Pac.  R.  Co.  [Wis.]  98  N.  W.  202; 
Lynch  v.  Metropolitan  St.  R.  Co.,  84  N.  T.  S. 
496;  Mock  v.  Los  Angeles  Traction  Co.,  139 
Cal.  616,  73  P.  455;  Welever  v.  Advance  Shin- 
gle Co.  [Wash.]  75  P.  863.  Where  there  Is 
a  substantial  conflict  In  the  evidence.  Hen- 
drlckson  v.  Wallace  [Mont.]  75  P.  855.  See 
1  Curr.  L.  173,  n.  91.  Golden  v.  Murphy  [Nev.] 
76  P.  625;  Grantham  v.  Grantham,  118  Ga. 
292,  45  S.  B.  270;  Moore  v.  Lunceford,  118 
Ga.  263,  45  S.  E.  279;  Templeton  v.  Hannah, 
118   Ga.    552,    45    S.    E.    433;    Buroh   v.   Swift, 

118  Ga.    931,    45    S.   B.    698;    Smith   v.    Rusk, 

119  Ga.  47,  45  S.  E.  716;  Darlington  Oil  Co. 
V.  Pee  Dee  Oil  &  Ice  Co.  [S.  C]  46  S.  B. 
720:  Dleckman  v.  Weirich,  24  Ky.  L.  R.  2340, 
73  S.  W.  1119;  Stephens  v.  Deatherage  Lum- 
ber Co.,  98  Mo.  App.  365,  73  S.  W.  291;  Hern- 
don  V.  Lewis,  175  Mo.  116,  74  S.  W.  976; 
Spalding  V.  Edina  [Mo.  App.]  78  S.  W.  302; 
Hunt  V.  Ancient  Order  of  Pyramids  [Mo. 
App.]  78  S.  W.  649.     See  1  Curr.  L.  173,  n.  90. 

64.  Motion  on  errors  of  law  occurring  at 
trial  presents  no  discretionary  ground.  Flt- 
ger    V.    Archibald    Guthrie    &    Co.,    89    Minn. 
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diets  because  excessive  or  because  of  insufficiency  of  evidence  contemplates  a  judicial 
discretion,  however,  which  may  be  corrected  on  appeal  where  justice  demands  it,°^ 
and  where  it  appears  that  the  judge  has  refused  to  exercise  the  discretion  vested 
in  him  by  law,  review  will  be  made.°°  Where  the  order  granting"'  or  denying  a 
new  trial  does  not  state  the  particular  ground  on  which  it  is  made,  every  legitimate 
intendment  wiU  be  indulged  to  support  it,°'  and  the  order  sustained,  if  any,  even 
a  discretionary,  ground  assigned  will  justify  it.  Where  a  new  trial  has  been 
granted,  a  stronger  case  is  required  to  secure  a  reversal  than  where  it  has  been 
denied,""  and  the  presumption  in  favor  of  the  correctness  of  a  grant  is  greatly 
strengthened  when  the  action  of  the  court  is  prompt  and  taken  originally  of  its 
own  motion,*"  but  where  there  is  no  scintilla  of  evidence  to  support  a  verdict 
other  than  that  rendered,  a  grant  of  a  new  trial  will  be  overruled."^  On  review 
of  the  grant  of  a  new  trial  because  the  evidence  was  "insufficient  to  support  the 
verdict,"  the  court  considers  all  the  evidence  and  not  merely  that  of  plaintiff,  and 
will  not  reverse,  though  the  plaintiff's  evidence  standing  alone  might  support  a 
verdict.'*  The  rule  that  the  uncorroborated  testimony  of  a  party  is  not  conclusive 
on  the  jury  does  not  divest  the  trial  court  of  its  discretion  to  grant  a  new  trial.'^ 
Where  a  new  trial  is  granted  after  directed  verdict  moved  for  by  both  parties,** 
and  when  error  is  predicated  on  the  grant  of  a  new  trial  for  newly  discovered  evi- 
dence,'" or  after  verdict  as  against  evidence,  every  reasonable  presumption  will  be 
indulged  in  favor  of  the  correctness  of  the  ruling."  An  order  granting  a  new 
trial  for  an  erroneous  instruction  will  be  affirmed,  the  instruction  being  in  fact 
bad,  unless  under  the  facts  no  other  verdict  could  be  sustained.'^  Errors  at  law 
committed  at  the  trial  and  excepted  to  by  defendant  do  not  constitute  ground  for 
reversal  of  an  order  granting  plaintiff  a  new  trial."  Eefusal  of  new  trial  will 
not  be  reversed  because  of  insufficiency  of  evidence,  unless  it  clearly  appears  that 
there  is  no  credible  evidence  supporting  the  verdict,**  or  that  serious  error  occurred 
in  the  admission  or  rejection  of  evidence  or  in  the  instructions,"  and  where  the 
evidence  is  conflicting,  it  will  be  presumed  that  facts  were  found  to  warrant  the 


330,  94  N.  W.  888.  Presumption  as  to  ground 
In  absence  of  statement  thereof  In  order 
[Laws  1901,  c.  46].  Id.;  Smith  v.  Minneapo- 
lis St.  R.  Co.  [Minn.]  97  N.  W.  881;  Berg  V. 
Olson,  88  Minn.  392,  93  N.  W.  309;  Fitger  v. 
Archibald  Guthrie  &  Co.,  89  Minn.  330,  94 
N.  W.  888.  Presumption  does  not  apply  In 
case  of  directed  verdict.  Second  Nat.  Bank 
V.  Smith,  118  Wis.  18,  94  N.  W.  664.  Where 
the  order  specifies  the  exact  ground  Tvhlch 
was  a  question  of  law,  review  will  be  made. 
Lawrence   v.    Pederson    [Wash.]    74    P.    1011. 

55.  Code  Civ.  Proc.  §  999.  Lawrence  v. 
Wilson,    88    App.    Div.    472,    83    N.    Y.    S.    821. 

56.  Thompson  v.  Warren,  118  Ga.  644,  45 
S.  E.  912.  The  judge  stated  that  the  verdict 
was  not  satisfactory.  Cumberland  Telephone 
&  T.  Co.  v.  Sralthwick   [Tenn.]    79  S.  W.  803. 

57.  Secrlst  v.  Eubank  [Mo.  App.]  78  S. 
W.  315;  Citizens'  Rapid  Transit  Co.  v.  Dozier, 
110  Tenn.  98,  72  S.  W.  963.  It  will  be  pre- 
sumed that  the  verdict  was  not  justified  by 
the  evidence,  pr  If  special,  that  It  was  Incon- 
sistent, especially  where  costs  imposed  on 
moving  party.  Giese  v.  Milwaukee  Elec.  R. 
&  Lighting  Co.,   116   Wis.   66,   92   N.   W.    356. 

58.  Wright  V.  Mathews,  28  Mont.  442,  72 
P.   820. 

59.  Roohford  v.  Albaugh  [S.  D.]  94  N.  W. 
701;  Floyd  v.  Paducah  R.  &  Light  Co.,  24 
Ky.    L.    R.   2364,    73   S.   W.    1122. 


60.  Uncas  Paper  Co.  v.  Corbin,  75  Conn. 
676,   55  A.   165. 

61.  Ottomeyer  v.  Pritchett  [Mo.]  77  S.  W. 
62. 

62.  SomerviUe  v.  Stockton  [Mo.]  77  S. 
W.   298. 

63.  Rochford  v.  Albaugh  [S.  D.]  94  N. 
W.  701. 

64.  Appel  V.  Aetna  Life  Ins.  Co.,  86  App. 
Dlv.  83,   83   N.  T.   S.   238. 

65.  Farmers'  Trust  Co.  v.  Treeman,  12 
Okl.   612,   73  P.  300. 

66.  Fell  V.  John  Hancock  Mut.  Life  Ins. 
Co.  [Conn.]  57  A.  176;  Golden  v.  Murphy 
[Nov.]  75  P.  625. 

07.  Udden  v.  O'Reilly  [Mo.]  79  S.  W. 
691. 

OR.  DeHaven  v.  McAuley,  138  Cal.  573,  72 
P.   162. 

09.  Kennedy  v.  Plank  [Wis.]  97  N.  W. 
895.  Refusal  to  grant  a  new  trial  cannot  be 
reversed  If  the  verdict  can  be  sustained  on 
any  possible  view  of  the  evidence.  Virginia- 
Carolina  Chemical  Co.  v.  Kirven,  65  S.  C. 
197,  43  S.  E.  658.  Refusal  to  set  aside  a  ver- 
dict supported  by  evidence  will  not  be  dis- 
turbed. Bodie  V.  Charleston  &  W.  C.  R. 
Co.,  66  S.  C.  302,  44  S.  E.  943;  Glover  v. 
Gasque  [S.  C]  45  S.  E.  113. 

70.  Zimmerman  v.  Denver  Consol.  Tram- 
way Co.    [Colo.  App.]   72  P.  607. 
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refusal  to  set  aside  the  verdict.''^  Refusal  to  set  aside  a  verdict  as  excessive  can- 
not be  overruled  unless  it  is  apparent  the  jury  were  actuated  by  passion  and  preju- 
dice.'* On  review  of  an  exception,  under  the  statute  in  Virginia,  to  refusal  to 
set  aside  the  verdict  as  contrary  to  the  evidence,  evidence  contrary  to  the  verdict 
cannot  be  considered.'*  Where  the  trial  court  has  relieved  a  party  of  the  effect 
of  his  failure  to  serve  a  statement  on  motion  for  new  trial  in  time,  it  will  not  be 
presumed  that  denial  of  his  motion  for  new  trial  was  on  the  ground  of  delay  in 
serving  the  statement.'*  Error  prejudicial  to  respondent  is  no  ground  for  sus- 
taining the  refusal  of  a  nev/  trial.'"  In  Georgia,  where  the  law  and  the  evidence 
do  riot  demand  the  verdict,  and  no  abuse  of  discretion  on  the  part  of  the  trial 
court  is  shown,  the  first  grant  of  a  new  trial  will  not  be  interfered  with,"  though 
it  was  put  upon  a  single  ground,"  and  where  the  evidence  is  conflicting  and  an 
abuse  of  discretion  does  not  appear,  a  second  grant  will  not  be  interfered  with." 
The  statute  in  Virginia  provides  that  where,  on  new  trial  granted  on  the  ground 
that  the  verdict  is  unsupported  by  the  evidence,  the  parties  refuse  to  introduce 
testimony  and  the  court  enters  judgment,  the  reviewing  court  shall  examine  the 
testimony  introduced  on  the  original  trial,  and  if  the  court  erred,  enter  judgment 
on  the  verdict.'"  Though  a  motion  might  have  been  overruled  because  of  a  defect 
iQ  form,  the  granting  thereof  will  not  be  reversed  on  appeal,  the  merits  not  being 
attacked.*"  It  will  be  presumed  that  any  departure  from  the  strict  rules  of  evi- 
dence on  the  hearing  of  the  motion  was  permitted  in  the  exercise  of  a  sound  dis- 
cretion.*^ 

Whether  to  reopen  a  case  and  hear  further  evidence  after  the  decree  haa  been 
signed  and  entered  is  discretionary  with  the  trial  court,  and  his  refusal  will  not 
be  disturbed  unless  an  abuse  of  discretion  is  shown.**  An  order  dismissing  a  peti- 
tion for  rehearing  of  an  order  overruling  objections  to  the  confirmation  of  a  judi- 
cial sale  is  discretionary  and  hence  not  appealable." 

The  settlement  of  a  case  on  appeal  by  the  trial  judge  cannot  be  disturbed 
where  no  abuse  of  power  is  manifest,"*  except  where  it  appears  to  have  been  based 
solely  on  the  papers  in  the  case,  when  it  may  be  reviewed  as  any  other  question." 
In  the  absence  of  any  showing  to  the  contrary  it  will  be  presumed  that  the  exten- 
sion of  time  to  settle  the  statement  of  facts  was  authorized.*®  The  action  of  the 
court  in  granting  an  extension  of  time  for  settling  a  bill  of  exceptions  under  a 
statute  authorizing  it  on  "good  cause  shown"  is  reviewable,*'  but  where  the  statute 


71.  Pharr  v.  Atlanta  &  C.  Air  Line  R. 
Co.,   132  N.   C.    418,   44  S.  B.   S7. 

72.  Mitchell  v.  Wabash  R.  Co.,  97  Mo. 
App.  411,  76  S.  W.  647.  See  1  Curr.  L.  173, 
n.    3. 

73.  Acts  1S91-2,  p.  962,  c.  609,  amending 
Code  1887  §  3484.  Riverside  Cotton  Mills  v. 
Lanier  [V'a.]  45  S.  E.  875. 

74.  Baily  v.  Kreutzmann,  141  Cal.  519,  75 
P.   104. 

76.  Virginia-Carolina  Chemical  Co.  v.  Klr- 
ven.  65  S.  C.  197,  43  S.  B.  658. 

76.  Civ.  Code,  §  5585.  Peed  v.  Hamilton, 
117  Ga.  449,  43  S.  B.  702;  Fugazzi,  Lovelace 
&  Co  V.  Tomlinson,  119  Ga.  622,  46  S.  B. 
831;  Johnson  v.  Winkles,  119  Ga.  262,  46  S. 
B  99.  Certiorari  to  justice.  Shirley  v. 
Swafford,  119  Ga.  43,  46  S.  B.  722;  Walker 
V  Hillyer,  119  Ga.  225,  46  S.  B.  92;  Lov- 
vorn  V.  Jones,  119  Ga.  229,  46  S.  E.  92.  See 
1   Curr.   L.    173,    n.    95. 

77.  Cordray  v.  Savannah,  T.  &  I.  of  H. 
R.,   117   Ga.    464,    43   S.   E.    755. 

78.  Kimbrough    v.    Boswell,    119    Ga.    201, 


45  S.  B.  977;  Johnson  v.  McKay,  119  Qa.  196, 

45  S.  B.  992. 

79.  Acts  1891-2,  p.  962.  Wood  v.  Ameri- 
can Nat.  Bank,  100  Va.  306,  40  S.  E.  931; 
Northington  v.  Norfolk  R.  &  Light  Co.  [Va.] 

46  S.   B.   475. 

80.  Balph  V.  Magaw  [Ind.  App,]  70  N.  B. 
18S. 

81.  Bla  V.  Bla  [N.  H.]  65  A.  358. 

82.  In  re  Cummlngs'  Estate,  120  Iowa, 
421,   94  N.   W.   1117. 

83.  Aukam  v.  Zantzinger  [Md.]   66  A.  820. 

84.  Dispute  as  to  what  occurred  at  trial. 
Ditmaa  v.  MoKane,  87  App.  Div.  54,  83  N. 
T.  S.  1077;  Wallace  v.  Metropolitan  St.  R.  Co., 
84  N.  T.  S.   253. 

85.  Marjulies  v.  Goldstein,  84  N.  T.  S. 
475. 

86.  O'Neile  V.  Ternes,  32  Wash.  528,  73 
P.   692. 

87.  Comp.  Laws  1887,  §  5093.  MoPherson 
V.  .Tulius  [3.  D.]  95  N.  W.  428. 

Contrai     Rev.  St.  1899,  §  728.     Smith  V.  Wil- 
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confers  power  in  discretion,  the  court's  discretion  will  be  presumed  to  have  been 
properly  exercised.'' 

A  petition  for  leave  to  enter  an  appeal  from  a  decree  of  the  judge  of  probate 
is  addressed  to  the  discretion  of  the  presiding  justice,  and  his  decision  is  final 
and  not  subject  to  exception.'* 

Matters  relating  to  judgments  or  costs.^" — A  motion  to  strike  off  an  entry  of 
satisfaction  of  a  judgment  is  addressed  to  the  discretion  of  the  court,  and  the  exer- 
cise of  that  discretion  is  not  the  subject  of  review."^  So  also  rulings  on  an  applica- 
tion to  set  aside  or  open  a  default,"^  vacate  a  decree,*'  or  a  judgment  on  the  ground 
of  mistake,  surprise,  or  excusable  neglect.'*  The  supreme  court  will  not  review 
an  order  refusing  to  open  a  judgment  except  where  the  judgment  below  is  a  deduc- 
tion from  facts,  and  the  result  of  reasoning  on  the  same."'  The  refusal  of  the  trial 
court  to  make  the  decision  of  the  supreme  court,  reversing  a  judgment  overruling 
a  demurrer,  the  judgment  of  the  trial  court  before  a  certain  day,  will  not  be  con- 
trolled, no  prejudice  being  shown."®  The  allowance  of  costs  imposed  as  a  con- 
dition of  allowing  an  amendment  of  pleadings,*^  or  granting  a  new  trial,"  or  in 
other  actions  than  those  in  which  costs  follow  as  of  course,**  such  as  equitable,'  and 
probate  proceedings,^  will  not  be  reviewed  if  no  abuse  of  discretion  is  shown,*  but' 
an  allowance  to  a  clerk  for  Special  services  whether  based  on  a  statute  and  allowed 
as  a  matter  of  law,  or  on  a  quantum  meruit  as  a  matter  of  discretion,  is  review- 
able.*   Allowing  plaintiffs  to  prosecute  as  poor  persons  is  discretionary." 

(§  13P)  2.  Questions  of  fad." — Generally  speaking  questions  of  fact  will  not 
be  reviewed  on  appeal,'  the  verdict  or  findings  below  being  sustained  unless  mani- 


liams    Cooperage   Co.,    100   Mo.    App.    153,    73 
S.  W.  315. 

88.  Dodd  V.  Gulseffl.  100  Mo.  311.  73  S. 
W.  304;  Waldopfel  v.  St.  Louis  Transit  Co., 
102  Mo.  App.   524,  77  S.  W.  128. 

89.  Graffam  v.  Cobb,  98  Me.  200,  56  A. 
645. 

90.  See  1  Curr.  Z,.  175. 

91.  Shoup  V.  Shoup,  205  Pa.  22,  54  A.  476. 

92.  Casto  V.  Shew  [Ind.  App.]  68  N.  B. 
1041;  Peru  Plow  &  Implement  Co.  v.  King 
[Minn.]  97  N.  W.  373;  Kapner  v.  Samuels, 
84  N.  Y.  S.  195;  O'Brien  v.  Leach,  139  Cal. 
220.  72  P.  1004;  Hegaas  v.  Hegaas,  28  Mont. 
266,  72  P.  656;  Greene  v.  Rowan  [Mont.]  74 
P.  466.  Judgment  taken  on  note  on  powei- 
of  attorney,  stay  of  execution  pending  hear- 
ing of  motion  to  quash.  Pearce  v.  Miller, 
201  111.  188,  66  N.  E.  221.  See  1  Curr.  L.  175, 
n.   33. 

93.  Fisher  v.  Puget  Sound  Brick,  T.  &  T.  C. 
Co.  [Wash.]  76  P.  107.  See  1  Curr.  L.  175. 
n.  38. 

94.  Swanson  v.  Hoyle,  32  Wash.  169,  72 
P.  1011.     See  1  Curr.  L.  175,  n.  38. 

95.  Woodward  v.  Carson    [Pa.]   57  A.   342. 
90.     Equity  Life  Ass'n  v.  Gammon,  119  Ga, 

271,  46  S.  B.  100. 

97.  Scheuer  v.  Monash,  40  Misc.  668,  83 
N.    T.    S.    253. 

98.  R.  Connor  Co.  v.  Goodwillle  [Wis.] 
98  N.  W.  528.     See  1  Curr.  L.  174,  n.  4. 

99.  Certiorari  to  justice.  Louisville  &  N. 
R.  Co.  V.  Solomon,  138  Ala.  151,  34  So.  1025. 

1.  Porter  v.  Trompen  [Neb.]  96  N.  W.  226; 
Jennings  v.  Parr,  66  S.  C.  385,  44  S.  B.  962. 
Dissolution  of  partnership  and  accounting. 
Hart-  V.    Hart,    117    Wis.    639,    94   N.    W.    890. 

2.  Eaton  v.  Brown,  20  App.  D.  C.  453;  In 


re  MoMahon's  Estate,  117  Wis.  463,  94  N.  W. 
351. 

3.  Rutherford  v.  Lucerne  Canal  &  Power 
Co.  [Wyo.]  75  P.  445. 

4.  In  re  Michigan  Cent.  R.  [C.  C.  A.]  124 
P.    727. 

5.  Mlsaonrl  St.  1899,  §  1542.  In  civil  cases 
commenced  by  a  nonresident,  the  plaintiff 
shall  file  a  cost  bond  before  the  institution 
of  the  suit,  and  if  the  bond  is  not  filed 
the  court  may  dismiss  the  action,  or  the 
court  may,  at  Its  discretion  permit  a  plain- 
tiff who  is  unable  to  pay  costs  to  prosecute 
as  a  poor  person,  after  giving  security  for 
costs.  Carrier  v.  Missouri  Pac.  R.  Co.,  175 
Mo.    470,   74  S.  W.  1002. 

6.  See    1   Curr.   L.    176. 

7.  Findings  of  fact  of  two  lower  courts 
will  be  accepted  as  correct  by  the  Federal 
supreme  court,  in  the  absence  of  a  clear 
showing  of  error.  Shappiro  v.  Goldberg,  192 
U.  S.  232,  24  S.  Ct.  259,  48  Law.  Ed.  419.  On 
error  to  a  state  court,  the  Federal  court 
cannot  re-examine  the  evidence,  but  Is  con- 
cluded by  the  finding  of  facts,  and  the  fact 
that  the  findings  of  the  inferior  court  are 
affirmed  by  divided  court  is  immaterial.  Min- 
neapolis &  St.  L.  R.  Co.  V.  State,  193  U.  S. 
53,  24  S.  Ct.  396,  48  Law.  Ed.  614.  Citing 
Bgan  V.  Hart,  165  U.  S.  188,  17  S.  Ct.  300, 
41  Law.  Ed.  680;  Dower  v.  Richards,  151  U. 
S.  658,  14  S.  Ct.  452,  38  Law.  Ed.  305.  Tho 
finding  of  a  circuit  Judge  on  a  disputed 
question  of  fact  on  the  hearing  of  a  motion 
to  dismiss  an  appeal  from  justice  court  will 
not  be  disturbed.  Winner  v.  Williams  [Miss.] 
35  So.  308.  A  finding  that  a  street  was 
never  "legally"  dedicated  is  a  conclusion 
of  law  and  so  reviewable.  Sweatman  v.  Bath- 
rick  [S.  D.]  95  N.  W.  422.  See  1  Curr.  L. 
176,  n.  60. 
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festly  wrong,*  but  on  appeal  from  an  order  refusing  to  open  accounts  of  executors, 
in  New  Jersey,  questions  of  fact  as  well  as  of  law  will  be  reviewed,"  and  the  Texas 
court  of  appeals  has  power  to  disregard  a  verdict  and  enter  such  judgment  as  the 
evidence  demands,  though  the  trial  court  could  not  do  so.^"  The  supreme  court 
of  Utah  is  not  authorized  to  review  the  facts  in  a  case  at  law  except  so  far  as 
may  be  necessary  to  determine  questions  of  law.^^  On  appeal  from  an  order  of 
the  license  board  granting  or  refusing  a  license  to  sell  liquors,  the  court  should 
exercise  his  independent  judgment  on  the  evidence,  without  influence  by  the  find- 
ing made  by  the  board.*"  The  circuit  court  of  appeals  cannot,  upon  petition  for 
review  in  a  bankruptcy  case,  challenge  the  facts,  or  an  inference  of  fact,  found  by 
the  court  below,*'  and  an  adjudication  of  bankruptcy  foimded  on  an  act  of  bank- 
ruptcy sufficiently  pleaded  and  proved  wiU  not  be  set  aside,  though  other  alleged 
acts  were  neither  properly  pleaded  nor  sufficiently  proved.**  Whether  the  verdict 
is  unsupported  by  any  substantial  evidence  is  a  question  of  law,  and  may  be  reviewed 
on  appeal  from  the  judgment,*"  but  whether  conflicting  evidence  is  sufficient  to 
support  the  verdict  is  a  question  of  fact,  and  cannot  be  so  reviewed.*'  Where  the 
evidence  is  undisputed  or  the  facts  not  controverted,  rulings  of  the  court  based 
thereon  may  be  reviewed,*'  but  a  finding  on  agreed  facts  vnll  not  be  disturbed 
unless  the  facts  affirmatively  establish  the  contrary  conclusion  as  a  matter  of 
law.*'  Controverted  questions  of  fact  wiU  not  be  reviewed  where  both  parties  moved 
for  directed  verdict  below.*'  After  a  general  verdict  for  plaintiff  it  will  be  as- 
sumed on  appeal  that  a  material  allegation  of  the  complaint  was  proven,*"  and  a 
general  finding  for  the  defendant  is  conclusive  upon  all  issues  of  fact  raised  by 
the  pleadings,  and  the  evidence  is  not  reviewable  to  ascertain  whether  it  supports 
the  finding."     Exceptions  based  on  questions  of  fact,*"  such  as  whether  the  find- 


8.  The  Judgment  of  a  Justice  of  the  peace 
on  conflicting  evidence,  alHrmed  on  error  In 
the  district  court,  will  not  be  reversed  In 
the  supreme  court.  It  not  appearing  clearly 
wrong.  Bullard  v.  Laughlln  [Neh.]  96  N.  W. 
159.  If  a  Judgment  entered  on  a  general  ver- 
dict, finds  support  In  the  evidence  on  any 
theory  of  the  law  embraced  within  the  Is- 
sues made  by  the  pleadings.  It  will  not  be 
reversed  because  entirely  unsupported  by 
the  testimony.  Metropolitan  St.  R.  Co.  v. 
Arnold,  67  Kan.  260,  72  P.  857.  The  opinion 
of  the  court  of  private  land  claims  as  to 
the  settlement  and  occupation  of  a  claimed 
grant  will  be  adopted  by  the  supreme  court 
in  the  absence  of  clear  evidence  to  the  con- 
trary. Sena  v.  U.  S.,  189  U.  S.  233,  23  S.  Ct. 
596,  47  Law.  Ed.  787.  The  opinion  of  the 
trial  Judge  on  questions  of  fact  Is  entitled 
to  great  weight,  and  unless  clearly  wrong 
will  be  affirmed.  Brady  v.  Jay,  111  La.  1071, 
36  So.  132. 

9.  In  re  Morris'  Estate  [N.  J.  Prerog.]  56 
A.   161. 

10.  Rev.  St.  1895,  arts.  1027,  1335.  Henne 
&  Meyer  v.  Moultrie  [Tex.]  77  S.  W.   607. 

11.  Const,  art.  8,  §  9.  Burt  v.  Utah  Light 
&  Power  Co.,  26  Utah,  157,  72  P.  497.  Citing 
Anderson  v.  MIn.  Co.,  15  Utah,  22,  49  P.  126; 
Nelson  v.  Southern  P.  Co.,  15  Utah,  325,  49 
P  644;  Mangum  v.  Bullion,  Beck  &  Champion 
Mln  Co.,  15  Utah,  534,  50  P.  834;  Whlttaker 
V.  Ferguson,  16  Utah,  240,  51  P.  980;  Murray 
V.  Salt  Lake-  City  R.  Co.,  16  Utah,  356,  52 
P.  596;  Wild  v.  Union  Pao.  R.  Co.,  23  Utah, 
266,  63  P.  886;  Kennedy  v.  Oregon,  etc.,  R. 
Co  18  Utah,  376,  54  P.  988;  Croco  v.  Railroad 
Co.,  18  Utah,   311,   54  P.  985,   44  L.  R.  A.  285; 


Braegger  v.  Oregon  Short  Line  R.  Co.,  24 
Utah,  391,  68  P.  140;  Monmouth  Pottery  Co. 
V.  White  [Utah]  75  P.  622;  Pence  v.  Califor- 
nia Mln.  Co.   [Utah]   75  P.  934. 

13.     Bennett  v.  Otto   [Neb.]    94  N.  W.  807. 

13.  In  re  Antlgo  Screen  Door  Co.  [C.  C. 
A.]  123  F.  249. 

14.  In  re  Lynan  [C.  C.  A.]  127  F.  123. 

15.  Ball  V.  Gussenhoven  [Mont.]  74  P. 
871.  The  question  as  to  the  sufficiency  of 
evidence  to  support  a  verdict  cannot  become 
one  of  law  unless  there  Is  an  entire  absence 
of  evidence  on  some  material  point.  Mc-' 
Carty  v.  State  [Ind.]  70  N.  E.  131. 

16.  Ball  v.  Gussenhoven  [Mont.]  74  P.  871. 

17.  The  action  of  the  trial  court  In  sub- 
mitting or  refusing  to  submit  the  issue  of 
contributory  negligence  on  the  undisputed 
facts  cannot  conclude  the  appellate  court 
Swift  &  Co.  V.  Langbeln  [C.  C.  A.]  127  F. 
111.  The  conclusion  of  the  trial  court  as  to 
the  effect  of  a  deed  Is  not  binding  on  the 
court  on  appeal,  where  the  facts  surround- 
ing Its  execution  are  not  controverted.  Mon- 
tana Ore  Purchasing  Co.  v.  Boston  &  M. 
Consol.  Copper  &  Silver  Mln.  Co.,  27  Mont 
536,  71  P.  1006. 

18.  Sessa  v.  Arthur,  183  Mass.  230,  66  N. 
E.  804. 

19.  Dearman  v.  Marshall,  88  App.  Dlv.  41, 
84  N.  T.  S.  705. 

20.  Albany  Land  Co.  v.  Rickel  [Ind.]  70 
N.  E.  158.  It  will  be  assumed  In  support 
of  a  verdict  In  a  negligence  case,  that  the 
facts  necessary  for  Its  support  were  found 
by  the  Jury.  Negligence  by  a  physician. 
Baxter  v.  Campbell  [S.  D.]  97  N.  W.  386. 
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ings*'  or  verdict  are  justified  by  the  evidence  cannot  be  considered  in  law  cases 
in  South  Carolina.** 

Findings  of  fact  in  general.^" — ^A  verdict  or  finding  of  facts  will  only  be  set 
aside  when  not  supported  by  evidence,^'  or  against  the  clear  preponderance  there- 
of,^' if  properly  submitted,"*  there  being  sufficient  to  carry  the  issues  to  the  jury," 
since  the  appellate  court  cannot  pass  upon  the  credibility  of  witnesses  or  the  peculiar 
weight  to  be  given  to  their  testimony.*"  If  there  is  substantial  evidence  in  the 
record  to  sustain  the  verdict,'^  judgment,'"  or  finding  of  facts,  it  will  not  be  dis- 
turbed,"' there  being  nothing  intrinsically  improbable  in  it,'^  though  a  strong  doubt 
as  to  the  fact  arises,'"  or  the  plaintiff's  accounts  of  the  cause  of  his  injury  conflict," 


SI.  McDowen  T.  McCormlok  [C.  C.  A.] 
121  F.  61. 

32.  Jones  V.  Charlestown  &  W.  C.  R.  Co., 
65  S.  C.  410,  43  S.  B.  884. 

23.  Cowart  v.  City  Council  of  Greenville 
[S.  C]  45  S.  B.  122.  Suit  by  trustee  in  bank- 
ruptcy to  recover  goods  of  bankrupt  alleged 
to  have  been  transferred  with  intent  to  give 
a  preference  is  at  law.  Hodges  v.  Kohn  [S. 
e.]   45  S.  B.  102. 

24.  Butler  v.  Western  Union  Tel.  Co.,  65 
S.  C.  610,  44  S.  B.  91. 

25.  See   1    Curr.   L,.   177. 

26.  Johnson  v.  Heath  [Neb.]  98  N.  W.  832; 
Texas  &  N.  O.  R.  Co.  v.  Lee  [Tex.  Civ.  App.] 
74  S.  W.  345.  Slander  case.  Covington  v. 
Roberson,  111  La.  326,  35  So.  586.  A  mere 
opinion  expressed  by  a  circuit  judge  on  a 
question  of  fact  in  an  equity  case  is  not 
a  finding  of  facts.  Hendryx  v.  Perkins  [C. 
C.  A.]  123  P.  268.  Application  for  Judgment 
against  estate  of  decedent  after  limitations 
under  Rev.  St.  1901,  c.  191,  5  27.  Decision 
held  finding  of  fact  not  reviewable.  Libby 
V.  Htitchinson  [N.  H.]  56  A.  547.  A  conclusion 
on  the  facts  as  to  which  <Jf  two  persons  is 
the  beneficiary  Intended  by  a  will  is  a  legal 
conclusion,  revle^irable  on  appeal.  Preston 
v.  Foster,  75  Conn.  709,  55  A.  558.  Deed  in- 
tended as  mortgage.  Farmers'  &  Merchants' 
Ins.  Co.  V.  Hahn  [Neb.]  96  N.  W.  256.  See  1 
Curr.    L.    177,    n.    67. 

27.  Duffy  V.  Hinkley  [Wis.]  98  N.  W.  215; 
Palmer  v.  Ward.  91  App.  Div.  449,  86  N.  T. 
S.  990;  Denver  Jobbers'  Ass'n  v.  Rumsey 
[Colo.  App.]  71  P.  1001;  Brown  v.  Lockhart 
[Colo.  App.]  71  P.  1086;  Whltmore  v.  Utah 
Fuel  Co.,  26  Utah,  488,  73  P.  764;  Mente  & 
Co.  V.  Le  Blanc,  111  La.  970,  36  So.  86;  Louis- 
ville &  N.  R.  Co.  V.  Price's  Adm'r,  26  Ky.  L. 
R.   1033,    76  S.  W.   836. 

28.  Bosley  v.  Baltimore  &  O.  R.  Co.  [W. 
Va.]  46  S.  B.  613.  No  objections  made  to 
instructions.  Miller  v.  Herbst,  82  App.  Div. 
634,  81  N.  T.  S.  1022.  See  1  Curr.  L.  177,  n. 
68. 

29.  There  being  competent  evidence  to 
sustain  the  verdict,  the  appellate  court  will 
not  examine  the  testimony  to  ascertain  up- 
on which  side  is  the  preponderance.  Burt 
v.  Utah  Light  &  Power  Co.,  26  Utah,  157,  72 
P.    497.      See    1    Curr.    L.    177,    n.    70. 

30.  Cleveland,  etc.,  R.  Co.  v.  Stewart,  161 
Ind.  242,  68  N.  B.  170;  Jones  v.  Boatmen's 
Bank,  66  Kan.  808,  72  P.  391;  Morton  v.  Case 
Threshing  Mach.  Co.,  99  Mo.  App.  630,  74 
S.  W.  434;  Astoria  &  C.  R.  R.  Co.  v.  Kern  [Or.] 
76  P.  14;  Cooper  &  Co.  v.  Sawyer,  31  Tex. 
Civ.  App.  620,  73  S.  W.  992.  Where  there  is 
competent  evidence  to  sustain  a  finding, 
the  question   of  the  weight  of  the  evidence 
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will  not  be  reviewed.  Turnbow  v.  Beck- 
stead,  25  Utah,  480,  71  P.  1062.  The  trial 
court's  conclusions  as  to  the  weight  of  the 
evidence  will  not  be  disturbed.  Shroyer 
V.  Campbell,  31  Ind.  App.  83,  67  N.  E.  193. 
See   1   Curr.   L.   177,   n.    69. 

31.  Parmly  v.  Farrar,  204  111.  438,  68  N.  E. 
438;  La  Plante  v.  La  Zear,  31  Ind.  App.  433, 
68  N.  B.  312;  Watson  v.  Fagner,  106  111.  App. 
52;  Aetna  Life  Ins.  Co.  v.  Rehlaender  [Neb.] 
94  N.  W.  129;  Brazil  Block  Coal  Co.  v.  Gib- 
son, 160  Ind.  319,  66  N.  B.  882;  J.  R.  Alsing 
Co.  v.  New  England  Quartz  &  Spar  Co.,  174 
N.  T.  536,  66  N.  E.  1110;  New  York  &  N. 
J.    Tel.   Co.   V.    Connolly,    69   N.    J.   Law,    182, 

54  A.  219;  Johnson  v.  Chicago,  etc.,  R.  Co. 
[Iowa]  98  N.  W.  642;  Campion  v.  Latimer 
[Neb.]  97  N.  W.  290;  Tanner  v.  Harper  [Colo.] 
75  P.  404;  Herring  v.  American  Ins.  Co. 
[Iowa]  99  N.  W.  130;  Williams  v.  Coleman, 
117  Ga.  393,  43  S.  E.  715;  Pomeroy  v.  Gershon 
Bros.,  118  Ga.  521,  45  S.  B.  415;  Hill  Bros, 
v.  Bank  of  Seneca,  100  Mo.  App.  230,  73  S. 
W.  307;  Pennsylvania  R.  Co.  v.  Naive  [Tenn.] 
79  S.   W.  124.     See  1  Curr.  L.  178,  n.   72. 

32.  Lewis  V.  Rasp  [Okl.]   76  P.  142. 

33.  McAdams  v.  Felkner,  140  Cal.  354,  73 
P.   1064;  Ellis  Co.  v.  Eyth,  69  N.  J.  Law,  579, 

55  A.  54;  Roberts  v.  Koss  [Ind.  App.]  70 
N.  E.  185;  Stott's  City  Bank  v.  Miller  Lum- 
ber Co.,  102  Mo.  App.  75,  74  S.  W.  47?;  Bur- 
gess V.  Stribling  [Mich.]  95  N.  W.  1001; 
Abernathy  v.  Reynolds  [Ariz.]  71  P.  914; 
Fuhlage  v.  Nagle   [Mo.  App.]   79  S.  W.  1023; 

Costello  v.  Friedman  [Ariz.]  71  P.  935; 
Heaton  v.  Clarke  &  Co.  [Iowa]  98  N.  W^. 
597;  Wisconsin  Farm  Land  Co.  v.  BuUard, 
119  Wis.  320,  96  N.  W.  833;  Schulze  v.  Gal- 
lagher, 85  App.  Div.  614,  82  N.  T.  S.  1013; 
Smith  V.  Kissel,  92  App.  Div.  235,  87  N.  T.  S. 
176;  Curran  v.  Holland,  141  Cal.  437,  76  P. 
46;  Kyle  V.  Shore  [Colo.  App.]  71  P.  896; 
Thompson  v.  Wise  Boy  MIn.  &  Mill.  Co. 
[Idaho]  74  P.  958;  Noland  v.  Owens,  13  Okl. 
408,  74  P.  954;  Reister  v.  Land  [Okl.]  76  P. 
156;  Kilpatrick  v.  Brennan  [Okl.]  76  P.  162. 
Question  of  bona  fides  of  sale.  Murphy  v. 
Hood  &  Lumley,  12  Okl.  593,  73  P.  261.  Where 
on  remand  with  permission  to  introduce 
further  evidence  both  parties  decline  to  do 
so,  the  findings  of  the  trial  court  sustained 
by  the  evidence  cannot  be  set  aside.  Great 
Plains  Water  Co.  v.  Lamar  Canal  Co.  [Colo.] 
71  P.  1119.  Question  of  adverse  use  to  sus- 
tain a  prescriptive  right.  Abbott  v.  Pond 
[Cal.]  76  P.  60.  Special  findings  made  by  the 
trial  court,  in  Missouri,  pursuant  to  the  stat- 
utory provisions  are  conclusive  on  Issues  of 
fact  in  actions  at  law,  if  the  record  con- 
tains evidence  to  support  them,  and  they 
will   not  be  disturbed  on  appeal,  if  the  con- 
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or  a  different  conclusion  might  have  been  reached,'''  or  the  court  hesitates  before 
saying  there  is  sufficient.'*  Some  positive,  affirmative  evidence  in  support  of  a 
judgment  for  plaintiff  must  appear  in  order  to  warrant  an  affii-mance,'*  however, 
and  where  the  verdict  or  finding  is  clearly  unsupported  by  the  evidence,*"  or  is 
manifestly  against  its  weight,*^  or  the  evidence  is  uncontradicted,**  or  there  is  such 
a  lack  of  evidence  in  its  support  as  to  lead  to  the  conclusion  that  it  is  manifestly 
wrong,*'  or  is  manifestly  arbitrary  and  dictated  by  prejudice,"  or  cannot  be  ac- 
counted for  on  rational  theories,*"  or  is  for  an  amount  so  excessive,*'  verdict  clearly 
excessive  for  the  injury  received,  injuries  and  sufferings  being  the  only  questions 
submitied  to  the  jury,*'  or  inadequate,*'  as  to  show  passion  or  prejudice,*'  or  wher? 
it  appears  that  the  jury  must  have  been  moved  by  seemingly  equitable  influences^ 
instead  of  weighing  the  evidence  under  the  rules  of  law  given  them,  their  verdict 
will  be  set  aside.'"  To  justify  setting  a  verdict  aside  as  contrary  to  the  evidence 
it  must  convincingly,  and  indubitably  appear  to  be  so.'^  A  mere  preponderance 
of  evidence  against  the  verdict  will  not  reverse,'*  nor  will  findings"'  or  a  verdict 
be  set  aside  for  a  mere  conflict,'*  but  to  justify  reversal,  the  verdict  must  want 
the  support  of  evidence  sufficient  to  maintain  it." 

An  award  of  punitive  damages,  when  allowable,  will  not  be  set  aside  as  ex- 
cessive." A  judgment  will  not  be  reversed,  in  the  absence  of  prejudicial  error, 
merely  because  the  damages  awarded  by  the  jury  seem  too  large,''  the  damages  being 
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A.]  126  F.  267;  Corbett  V.  Oregon  Short 
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within  the  range  of  the  testimony,"  and  not  so  great  as  to  shock  the  judicial  sense 
of  right  and  justice/*  or  induce  the  belief  that  they  are  the  result  of  passion,  preju- 
dice, or  corruption,*"  there  being  nothing  to  show  that  the  jury  acted  recklessly 
or  unjustly.®*  Where  the  excessiveness  of  a  vetdict  has  been  cured  by  remittitur 
below,  the  judgment  based  thereon  will  not  be  reversed  on  the  ground  that  the 
passion  and  prejudice  discovered  by  the  amount  of  the  verdict  must  also  have  affected 
the  finding  as  to  liability."^  In  Utah,  the  supreme  court  cannot  review  the  evi- 
dence to  determine  whether  or  not  the  damages  are  excessive."  The  supreme  court 
of  South  Carolina  cannot  grant  new  trials  because  of  excessive  damages,"*  and  mere 
excessiveness  alone  is  not  ground  for  new  trial  in  Kansas,  in  the  absence  of  passion 
or  prejudice.*"  It  will  be  presumed,  in  the  absence  of  any  showing  to  the  con- 
trary, that  the  jury,  in  assessing  damages,  followed  the  instructions  of  the  court,"' 
and  because  a  jury  in  a  fire  insurance  case  returned  a  verdict  for  a  much  smaller 
sum  than  he  claimed,  it  will  not  be  assumed  that  they  found  his  claim  fraudulent., 
entitling  defendant  to  a  judgment  notwithstanding  the  verdict.*^ 

All  favorable  inferences  legitimately  arising  from  the  evidence  will  be  indulged 
in  favor  of  the  verdict"*  or  findings,'"  and  evidence  allowed  to  go  in  generally  with- 
out objection  will,  in  support  thereof,  be  deemed  evidence  in  the  case.'*  The  find- 
ings of  a  chancellor  in  a  common  law  action  \^'ill  be  as  favorably  regarded  as  the 
verdict  of  a  properly  instructed  jury,'*^,  and  in  contested  election  cases,  the  court 
adopts  the  findings  of  the  triers  of  the  facts,  if  supported  by  substantial  evidence.'* 
Where  on  trial  to  the  court,  the  finding  is  supported  by  sufficient  competent  evidence, 
it  wUl  be  presumed  that  incompetent  evidence,  thoiigh  admitted,  was  disregarded," 
unless  it  appears  that  the  determination  in  some  degree  at  least  was  based  there- 
in Virginia,  on  appeal  from  a  judgment  in  a  case  tried  without  a  jury, 


on 


where  it  is  contended  that  the  decision  is  contrary  to  the  evidence  the  appellant 
will  be  considered  as  admitting  the  truth  of  his  adversaries'  evidence,  and  all  just 
inferences  therefrom,  and  as  waiving  Ms  own  evidence  which  conflicts  therewitli, 
and  all  inferences  from  his  o'mi  evidence,  though  not  in  conflict  with  his  adversaries'. 
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which  do  not  necessarily  result  therefrom.'"  A  statutory  provision  that  not  more 
than  one  new  trial  shall  be  granted  to  the  same  party  in  the  same  case  on  the 
weight  of  the  evidence  has  no  application  to  courts  of  review." 

Review  as  affected  hy  the  character  of  the  evidence.'''' — A  verdict  of  a  jury,  on 
conflicting  evidence,  will  not  be  disturbed  unless  clearly  wrong,'"  the  jury  having 
been  properly  instructed,''  though  the  court  may  entertain  a  different  view  than 
that  of  the  jury  as  to  the  preponderance  of  the  pToof,'"  the  jury  and  not  the  court 
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78.  Pittsburgh,  etc.,  R.  Co.  v.  McNeil  [Ind. 
App.]  69  N.  E.  471;  William  Deering  &  Co.  v. 
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Cornick,  26  Utah,  142,  72  P.  630;  Towle  v. 
Stimson  Mill  Co.,  33  Wash.  305,  74  P.  471; 
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nan  v.  Daviston,  118  Ga.  122,  44  S.  B.  861; 
Wilklns  v.  Grant,  118  Ga.  522,  45  S.  B.  415; 
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ka  V.  McKey,  118  Wis.  359,  95  N.  W.  372. 
Place  of  collision  between  vessels — within 
or  without  3  mile  limit.  Grube  v.  Hamburg- 
American  Packet  Co.,  83  App.  Div.  636,  82 
N.  Y.  S.  429.  Action  between  brokers  for  a 
division  of  commissions.  Miller  v.  Ivey 
[Miss.]  35  So.  417.  Amount  of  damages. 
Louisville  &  N.  R.  Co.  v.  Cumnock,  25  Ky. 
L.  R.  1330,  77  S.  W.  933.  Damages  arising 
from  raising  .grade  of  street.  Board  of 
Counollmfen  v.  Mitchell,  25  Ky.  L.  R.  1618,  78 
S.  W.  210;  Conn  v.  Louisville,  26  Ky.  L.  K. 
1998,  79  S.  W.  210.  Soundness  of  testatrix's 
mind.  Beyer  v.  Hermann,  173  Mo.  296,  73  S. 
W.  164.  Notification  by  carrier  of  arrival  of 
shipment.  Herf  &  P.  Chemical  Co.  v.  Lacka- 
wanna Line,  100  Mo.  App.  164,  73  S.  W.  346. 
gee  1  Curr.  L.  181,  n.  17. 

70.  Norfolk  &  A.  Terminal  Co.  v  Morris' 
Adm'x,  101  Va.  422,  44  S.  E.  719;  Choctaw 
&  M.  R.  Co.  V.  Walker,  71  Ark.  571,  76  S.  W. 
1058.  Instructions  unobjected  to.  Western 
&  S.  Life  Ins.  Co.  v.  Brennan,  26  Ky.  L.  R. 
1206,   77  S.  W.   373. 

80.  Clark  v.  Ducheneau,  26  Utah,  97,  72  P. 
331;  Herf  &  F.  Chemical  Co.  v.  Lackawanna 
Line,  100  Mo.  App.  164,  73  S.  W.  346;  Copley 
V.  Union  Pao.  R.  Co.,  26  Utah,  361,  73  P.  617; 
Stanley  v.   Stanley,   32  Wash.   489,   73   P.   596. 
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being  charged  with  the  duty  of  passing  on  the  weight  of  the  evidence."  Find- 
ings by  a  referee,  sustained  by  the  trial  court,  the  evidence  being  in  conflict,'^  and 
a  finding  of  the  trial  court  without  a  jury  on  both  law  and  facts  will  be  treated 
as  the  verdict  of  a  properly  instructed  jury,^'  and  sustained  if  there  is  any  compe- 
tent testimony  to  support  it,**  though  the  appellate  court  is  not  entirely  satisfied 
therewith,'"  especially  where  the  court  bases  his  belief  in  the  credibility  of  the 
witnesses  on  their  demeanor,'*  unless  contrary  to  the  overwhelming  preponderance 
of  the  evidence,'^  or  the  court  was  influenced  by  prejudice,''  misconceived  the 


81.     Hutchinson  v.  Gorman,  71  Ark.  305,  73 
S.  "W.  793. 

83.     Snoqualml     Realty    Co.    v.    Moynlhau 
[Mo.]  78  S.  W.  1014. 

88.     Allls  V.  Hall   [Conn.]   56  A.   637;  In  re 
Murphy's  Estate,  21  Pa.  Super.  Ct.  384;  Peter- 
son  V.   -Wolf    [Neb.]    95   N.  W.    332;   GafEey   v. 
Northwestern    Mut.    Life   Ins.    Co.    [Neb.]    98 
N.  W.   826;  Monmouth  Pottery  Co.  v.   White 
[Utah]    75    P.    622;    Planters'    Bank   &   Trust 
Co.  V.  Major,  25  Ky.  L..  R.  702,  76  S.  W.  331; 
MoCord   V.    Hill,    117   Wis.    306,    94   N.  W.    66; 
Kelley  v.  Shay,  206  Pa.  215,  55  A.  927;  Heinze 
V.  Butte  &  B.  Consol.  Mln.  Co.   [C.  C.  A.]   126 
F.  1;  SkehiU  v.  Abbott,  184  Mass.  145,  68  N.  E. 
37;  O'Brien  v.  Collins,  205  Pa.  651,  55  A.  322; 
Mcintosh  V.  Price  [C.  C.  A.]  121  P.  716;  Moore 
V.  Moore  [C.  C.  A.]  121  F.  737;  Dawson  County 
Nat.  Bank  v.  Oldfather  [Neb.]  93  N.  W.  1127; 
Boldt  V.  Becker  [Neb.]   95  N.  W.  509;  Murray 
V.  Vaughan  [Neb.]   95  N.  W.  607;  Sutton  Nat. 
Bank  v.    Silver   [Neb.]    95   N.   W.    804;   Peter- 
son   V.    Peterson's    Estate    [Neb.]    95    N.    W. 
1054;   Foley  v.   Doyle   [Neb.]    95   N.  W.   1067; 
Buck  V.   Oldeman   [Neb.]    96  N.  W.   117;   Sul- 
livan   Sav.    Inst.    V.    Sharp    [Neb.]    96   N.    W. 
622;   Holt   V.   Rust-Owen  Lumber  Co.    [Neb.] 
96  N.  W.  613;  Pardee  v.  Nelson  [Neb.]  96  N.  W. 
630;  Dunton  v.  Dawley  [Iowa]   98  N.  W.  307; 
Neal  V.  Heylng  [Iowa]   98  N.  W.  603;  Wantz 
V.    Squires    [Neb.]    97   N.   W.   1058;   Brown   v. 
Cone,  80  App.  Div.  413,  81  N.  T.  S.  89;  Riehl- 
man   v.    Field,    81   App.   Div.    626,    81   N.   T.    S. 
239;  Levy  v.  Zasuly,   84  N.  T.  S.  126;  Bgnst- 
feld  V.  Central  Crosstown  R.  Co.,  84  N.  T.  S. 
148;   Leonardi  v.   Stemmler,   86  N.   Y.  S.   242; 
Litzky  V.  Horowitz,  87  N.  T.  S.  136;  Wendell 
V.  Walker,  87  N.  T.  S.  142;  Taggart  Mercan- 
tile Co.  V.  Clack  [Ariz.]   71  P.  925;  Barter  v. 
Pima    County    [Ariz.]    73    P.    399;    Green    v. 
Miller,     3    Ariz.     205,    73    P.     399;    White    v. 
Brash,  3  Ariz.  212,  73  P.  445;  Durfee  v.  Scale, 
139  Cal.  603,  73  P.  435;  Wagoner  v.  Silva,  139 
Cal.  559,  73  P.  433;  Schou  v.  Sotoyome  Tribe, 
No.   12,   140   Cal.   254,   73  P.   996;   Williams  v. 
Long,  139  Cal.  185,  72  P.  911;  Parke  v.  Boul- 
ware    [Idaho]    73    P.    19;    Rawlings    v.    Clark 
[Colo.    App.]     74    P.     346;    Carter    v.     Buck 
[Idaho]   75  P.   612;   Abbott  v.  Reedy   [Idaho] 
75  P.  764;  Cowden  v.  Mills  [Idaho]  76  P.  766; 
Stevens   v.   Curran,   28  Mont.   366,   72   P.   753; 
Dobbins  v.  Humphrey,  171  Mo.  198,  70  S.  W. 
815;   Morrow  v.   Pullman   Palace  Car  Co.,    98 
Mo.  App.   351,   73   S.  W.   281;  Gunby  v.  Drew 
[Fla.]   34  So.  305;  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  193  U.  S.  53,  24  S.  Ct.  396;  Games 
v.    King,    32    Wash.    701,    73   P.    479;    Bullion 
Beck   &   Champion   Min.   Co.   v.   Eureka  Hill 
Min    Co.   [Utah]   76  P.  19;  G.  W.  Featherston 
Min    Co.  V.  Toung,  118  Ga.  564,  45  S.  E.  414; 
Avery  v.  Stewart,  134  N.  C.  287,  46  S.  B.  519; 
Hamilton   v.   Perry,    26   Ky.   L.   R.   547,   7.6   S. 
W.  52:  Ferguson  v.  Smith,  26  Ky.  L.  R.  1041. 


76  S.  W.  1085;  Louisville  &  N.  R.  Co.  v. 
Brooks,  25  Ky.  L.  R.  1307,  77  S.  W.  693; 
Chapin  v.  Stahlhuth,  102  Mo.  App.  299,  76 
S.  W,  667;  Kyle  v.  Gaff  [Mo.  App.]  78  S.  W. 
1047;  Golden  v.  Tyer  [Mo.]  79  S.  W.  143; 
Boyoe  V.  Royal  Circle  [Mo.  App.]  79  S.  W. 
496;  Storrie  v.  Shaw  [Tex.  Civ.  App.]  76  S. 
W.  696;  Gammel  Book  Co.  v.  Ben  C.  Jones  & 
Co.  [Tex.  Civ.  App.]  78  S.  W.  21.  Motion  for 
new  trial  for  misconduct  of  jury.  Matoushek 
V.  Dutcher  &  Sons  [Neb.]  93  N.  W.  1049. 
Whether  transaction  was  a  loan  or  a  pur- 
chase of  future  unearned  pay.  Van  Vechten 
V.  McGuire  [N.  J.  Law]  66  A.  123.  Finding 
that  a  sewer  benefits  land  to  the  amount  of 
the  assessment,  and  that  the  assessment  is 
reasonable,  is  conclusive.  Bassett  v.  City 
of  New  Haven  [Conn.]  56  A.  579.  Relation- 
ship of  juror  to  party — motion  for  new  trial. 
Geist  V.  Rapp,  206  Pa.  411,  56  A.  1063.  Es- 
tablishment of  highway  by  prescription. 
Postal  V.  Martin  [Neb.]  95  N.  W.  8.  Finding 
of  necessity  of  highway.  Johnson  v.  Han- 
son [Neb.]  95  N.  W.  704.  Judgment  on  mo- 
tion to  dissolve  attachment.  Werner  v.  Lin- 
senmeyer  [Neb.]  94  N.  W.  106.  Whether  artl- 
zan's  lien  was  waived  is  question  of  fact 
and  unreversible  on  the  law.  Blumenberg 
Press  v.  Mutual  Mercantile  Ag.,  177  N.  T.  362, 
69  N.  B.  641.  Assignment  that  court  erred 
In  finding  that  one  of  t^vo  judgments  sued 
on  had  been  assigned  presents  question  of 
fact  only.  Head  v.  Selleok  [Conn.]  67  A.  281. 
Whether  resulting  trust  existed;  existence 
of  agreement.  Jayne  v.  Anway,  82  App.  Div. 
640,  81  N.  Y.  S.  821.  Motion  for  security  for 
costs  on  ground  that  action  complained  of 
was  done  In  discharge  of  military  duty — 
affidavits  conflicting  [Laws  1898,  p.  514,  c. 
212,  §  14].  McLaughlin  v.  Klpp,  82  App.  Div. 
413,  81  N.  T.  S.  896.  Where  the  evidence 
and  not  the  facts  are  certified.  Martin's 
Adm'r  v.  Richmond,  F.  &  P.  R.  Co.,  101  Va. 
406,  44  S.  B.  695;  Gray  v.  Rumrill,  101  Va. 
507,  44  S.  B.  697.  See  1  Curr.  L.  184,  n.  25. 
84.  Wroughton  v.  WafBe,  122  Iowa,  486, 
98  N.  W.  307;  Mllligan  v.  Owen  [Iowa]  98  N. 
W.  792.  Importance  of  a  personal  view  of 
the  witnesses,  as  to  their  credibility.  Thom- 
as V.  Janesofsky  [Neb.]  97  N.  W.  332.  Ac- 
quiescence in  boundary  for  10  years.  Oster 
V.  Devereaux  [Iowa]  98  N.  W.  679.  See  1 
Curr.  L.  184,  n.  26. 

85.  Wheeler  v.  Mineral  Farm  Consol.  Min. 
Co.,  31  Colo.  110,  71  P.  1101. 

86.  Park  v.  Metropolitan  St.  R.  Co.,  84 
N.  T.  S.  249;  Blom-Collier  Co.  v.  Martin,  98 
Mo.  App.  696,  73  S.  W.  729. 

87.  Gallagher  v.  Ruffing,  118  Wis.  284,  96 
N.  W.   117.     See   1  Curr.  L.   184,   n.   28. 

88.  Hunter  v.  Guth  [Colo.  App.]  73  P. 
1089. 
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issues,"  or  committed  some,  error  in  reaching  its  conclusion  entitling  appellant 
to  a  new  trial.""  The  presumption  in  favor  of  the  correctness  of  the  court's  deci- 
sion upon  the  weight  of  the  evidence  wiU  be  overcome  only  when  there  is  a  clear 
preponderance  of  evidence  against  it."*  If  the  evidence  is  all  in  writing,  the  find- 
ings of  the  trial  court  are  not  conclusive,"^  but  where  a  view  is  had  by  the  jury,"' 
or  the  trial  judge  has  examined  the  premises  in  question,  the  verdict  or  findings 
will  not  be  disturbed  unless  it  clearly  appears  that  error  has  been  committed."" 
Where  there  is  imdisputed  evidence  supporting  the  verdict,  it  cannot  be  set  aflide,'" 
and  a  verdict  based  partly  on  oral  evidence  in  which  there  is  a  conflict  cannot  be 
jJisturbed,  though  the  evidence  in  its  support  be  iacredible  ;"*  but  a  verdict  will 
not  be  sustained  on  a  mere  scintilla  of  evidence,  it  being  flagrantly  against  the 
weight  thereof."^  Wliere  the  evidence  is  such  that  a  verdict  for  either  party  would 
have  to  be  sustained,  instructions  incorrectly  defining  the  rights  of  the  parties  can- 
not be  considered  harmless.'* 

Evidence  is  conflicting  within  this  rule  as  well  when  the  testimony  of  a  single 
witness  is  contradicted  by  circumstances  and  by  statements  elicited  from  him  on 
cross-examination,  as  when  it  is  disclosed  by  the  conflicting  testimony  of  several 
witnesses,""  and  incompetent  testimony  received  without  objection  becomes  evidence 
in  the  case."- 

A  motion  at  the  close  of  the  evidence  by  the  plaintiff  for  a  directed  verdict, 
and  by  the  defendant  for  a  dismissal  of  the  complaint,  amounts  to  a  submission  of 
questions  of  fact  to  the  judge.'' 

The  determination  of  the  police  commissioner  on  the  trial  of  a  police  officer 
for  improper  conduct,  on  conflicting  evidence,  will  not  be  disturbed.'  The  deci- 
sion of  the  board  of  review  of  assessments,  honestly  made  on  conflicting  evidence, 
is  treated  like  a  verdict  of  a  jury,  and  is  not  reviewable.* 

The  trial  court  will  be  presumed  to  have  resolved  a  conflict  in  the  evidence 
as  to  probative  facts  essential  to  be  found  to  support  the  ultimate  fact,  in  such  a 
manner  as  to  sustain  the  general  flnding."  Where  the  evidence  conflicts,  it  will 
be  presumed  on  appeal  in  support  of  the  judgment  below  that  a  road  to  private 
premises  was  located  as  the  law  directs.* 

In  Washington,  flndings  of  fact  by  the  trial  court  are  not  conclusive,  but  the 
appeal  court  must  weigh  the  testimony,  and  this  is  especially  true  where  a  large 
portion  of  it  is  by  deposition;'  some  weight,  however,  will  be  given  the  conclusions 


89.  Platte  Valley  Irr.  Co.  v.  Central  Trust 
Co.   [Colo.]    75  P.   391. 

00.  Head  v.  Selleok  [Conn.]  B7  A.  281. 
Finding  that  alleged  Incompetent  was  In- 
capable of  managing  property.  In  re  Dan- 
iels, 140  Cal.  335,  73  P.  1053. 

01.  Dodson  V.  Crocker  [S.  D.]  94  N.  W. 
391. 

92.  Colorado  Dry  Goods  Co.  v.  W.  P.  Dunn 
Co  [Colo.  App.]  71  P.  887;  Wheeler  v.  Min- 
eral Farm  Consol.  MIn.  Co.,  31  Colo.  110,  71 
P.    1101. 

93.  Spohr  V.  City  of  Chicago,  206  111.  441, 
69  N.  E.  515.  Damages  In  condemnation 
proceedings.  Illinois,  I.  &  M.  R.  Co.  v.  Hu- 
miston,  208  111.  100,  69  N.  B.  880;  Detroit  & 
T.  Shore  Line  R.  Co.  v.  Hall  [Mich.]  94  N. 
W.    1066. 

94.  Question  -whether  street  improvement 
Is  necessary  and  reasonable.  Wells  v.  City 
of  Chicago,    202   111.   448,    66   N.  B.    1056. 

95.  State  Mut.  Ins.  Co.  v.  Latouretto,  71 
Ark.    242,  74  S.  W.   300. 

96.  Dodd  V.  Guiseffl,  100  Mo.  App.  311,  li 
B.  W.  804. 


97.  Hurt  V.  Louisville  &  N.  R.  Co.,  25  Ky. 
L.  R.  755,  76  S.  W.  502. 

98.  B.  E.  Brister  &  Co.  v.  Illinois  Cent. 
R.  Co.  [Miss.]  36  So.  142. 

99.  Teske  v.  Teske  [Neb.]  95  N.  W.  685; 
Allis  V.  Han  [Conn.]  56  A.  637.  The  testi- 
mony of  a  single  Interested  witness  as  op- 
posed to  that  of  many  disinterested  ones 
will  create  a  conflict  within  the  rule.  Jones 
V.  Boatmen's  Bank,  66  Kan.  808,  72  P.  391. 

1.  Brightman  v.  Bufflngton,  184  Mass.  401, 
68  N.  E.  828;  Union  Bank  v.  Case,  84  N.  Y.  S. 
650. 

2.  Cullinan  v.  Fidelity  &  Casualty  Co.  of 
New  York,  84  App.  Div.  292,  82  N.  Y.  S.  695. 

8.  Peofple  V.  Partridge,  88  App.  Div.  60, 
84  N.  Y.  S.  779. 

4.  State  V.  Wharton,  117  Wis.  558,  94  N. 
W.    359. 

B.     Ballard  v.  Nye,  138  Cal.   588,  72  P.  156. 

O.  Lesley  v.  Klamath  County  [Or.]  75  P. 
709. 

7.  Shead  v.  Moore,  81  Wash.  283,  71  P. 
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of  the  trial  court  who  saw  the  witnesses  and  heard  them  testify,'  and  the  findings 
sustained  where  the  court  cannot  say  that  the  evidence  clearly  preponderates  against 
them.» 

Effect  of  approval  by  the  trial  judge}" — A  verdict  on  questions  of  fact  approved 
by  the  trial  judge  will  not  usually  be  disturbed/^  unless  the  evidence  is  overwhelm- 
ingly against  it,^"  or  error  is  manifest,^'  the  same  respect  being  paid  to  his  deci- 
sion in  this  as  on  any  other  matter  of  fact/*  and  since  in  denying  a  motion  for 
a  new  trial  the  court  necessarily  decides  that  the  verdict  is  not  the  result  of  pas- 
sion or  prejudice,  the  judgment  will  not  be  reversed  on  appeal  on  that  ground.^' 
Where  a  verdict  is  clearly  wrong  and  excessive,  it  will  be  set  aside  in  pursuance 
of  the  appellate  court's  superintending  control  over  inferior  courts,  though  the 
trial  judge  has  refused  a  new  trial.^'  Where  a  peremptory  instruction  for  defend- 
ant is  refused,  the  court  on  appeal  from  a  judgment  for  plaintiff  will  not  weigh 
the  evidence,  but  will  only  inqiiire  whether  there  is  suflBcient  to  support  the  ver- 
dict.^^  A  finding  on  a  disputed  question  of  fact  tried  on  ex  parte  affidavits  will 
not  be  reviewed  unless  manifestly  against  the  weight  of  the  evidence.^' 

Effect  of  two  trials  below}" — Where  a  ease  has  been  tried  by  a  jury,  with  the 
same  result,  and  their  conclusion  twice  approved  by  a  trial  judge,  it  will  not  be 
disturbed  in  the  absence  of  anything  appearing  in  the  record  which  would  have 
a  tendency  to  influence  them  improperly,'"  though  the  appellate  court  may  deem 
that  the  evidence  preponderates  the  other  way,''^  and  where  three  trials  have  been 
had,  all  determined  the  same  way,  the  verdict  should  be  deemed  conclusive  in  the 
absence  of  material  error,  or  a  showing  of  passion,  partiality  or  prejudice."-  A 
strong  case  is  necessary  to  warrant  reversal  for  error  in  awarding  a  new  trial,  where 
the  second  trial  resulted  adversely  to  the  first.'''  Where  the  difference  between 
three  successive  divisions  of  land  by  commissioners  in  partition  is  slight,  the  third 
one  will  not  be  set  aside.'* 


8.  National  Bank  of  Commerce  v.  Cook,  31 
Wash.  477,  71  P.  1094;  Cochran  v.  Toho 
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74  P.  BSl!  Chantler  v.  Hubbell  [Wash.]  75 
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10.  See  1  Curr.  L.  184,  n.  30. 

11.  Nonprejudicial  error  In  allowing  ex- 
hibits to  go  to  jury  room.  Cudahy  Pack- 
ing Co.  V.  Skoumal  [C.  C.  A.]  125  F.  470. 
Award  of  damages  for  libel  not  disturbed. 
Dunn  V.  Hearst,  139  Cal.  239,  73  P.  138. 
Whether  removal  is  abandonment  of  home- 
stead or  not  Is  a  question  of  fact.  McGill 
V.  Sutton,  67  Kan.  234,  72  P.  853.  Motion 
for  new  trial  overruled.  Supreme  Tent  of 
Knights  of  Maccabees  v.  Stensland,  105  111. 
App.  267;  Lawson  v.  Seattle  &  R.  R.  Co. 
[Wash.]  76  P.  71;  Central  of  Georgia  R.  Co. 
V.  Goodson,  118  Ga.  833,  45  S.  E.  680;  Roberts 
V.  Cox,  119  Ga.  69,  45  S.  E.  689:  Lumpkin  v. 
Cureton,  119  Ga.  64,  45  S.  B.  729;  Burk  v. 
Hill,  119  Ga.  38,  45  S.  E.  732;  Linder  V.  Snow, 
119  Ga.  41,  45  S.  E.  732;  Palmour  v.  Roper, 
119  Ga.  10,  45  S.  E.  790;  Sterling  v.  Unity 
Cotton  Mills,  119  Ga.  173,  45  S.  B.  975;  Peter- 
son V.  Westermann  [Mo.  App.]  77  S.  W.  1015; 
Chattanooga  Machinery  Co.  v,  Hargraves 
[Tenn.]    78   S.  W.105. 

la.  Verdict  upholding  will.  In  re  Kee- 
gan's  Estate,  139  Cal.   123,   72  P.   828. 


13.  Howarth  v.  Porte,  110  L.a.  650,  34  So. 
722. 

14.  Collins  V.  City  of  Janesvllle,  117  Wis. 
415.    94   N.   W.  309. 

15.  Green  v.  Brown  &  Manzanares  Co. 
[N.  M.]  72  P.  17. 

16.  Kennedy  v.  St.  Louis  Transit  Co.  [Mo. 
App.]    78    S.   W.    77. 

17.  Consolidated  Fireworks  Co.  V.  Koehl, 
206  111.  283,  68  N.  E.  1077. 

18.  Question  tried  on  ex  parte  affidavits 
on  motion  to  dissolve  attachment.  Fremont 
Brewing  Co.  v.  Pekarek  [Neb.]  95  N.  W.   12. 

19.  See  1  Curr.  L.  186. 

SO.  Chicago  &  A.  R.  Co.  v.  Flaherty,  106 
111.  App.  14;  Leidigh  v.  Keever  [Neb.]  97  N. 
W.  801. 

21.  Finkblnder  v.  ErnSt  [Mich.]  97  N. 
W.  684;  Dodd  v.  Guiseffl,  100  Mo.  311,  73  S. 
W.    304. 

33.  Parmly  v.  Farrar,  105  111.  App.  394; 
Williams  V.  Delaware,  L.  &  W.  R.  Co.,  81 
App.  Dlv.  444,  80  N.  Y.  S.  945;  Supreme  Lodge 
Knights  of  Honor  v.  Lapp's  Adm'x,  25  Ky.  L. 
R.  74,  74  S.  W.  656.  Retrial  limited  to  ques- 
tion of  amount  of  damages.  Southern  R. 
Co.  V.  O'Bryan,  119  Ga.  147,  45  S.  E.  1000. 
First  set  aside,  second  reversed  because  ex- 
cessive, third  not  disturbed  either  because 
of  insufficient  evidence  or  excessiveness. 
Board  of  Internal  Improvement  for  Lincoln 
County  V.  Moore's  Adm'r,  2B  Ky.  L.  R.  IB,  74 
S.  W.  683. 

33.  Hackney  v.  Raymond  Bros.  Clarke  Co. 
[Neb.]    94  N.  W.   822. 
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Effect  of  theory  of  facts  on  which  judgment  is  lased."" — A  yerdict  cannot  be 
sustained  on  a  theory  contrary  to  that  upon  which  the  case  was  submitted.^^ 

In  equitable  proceedings." — The  findings  and  decree  of  a  court  of  equity**  and 
findings  of  fact  by  the  trial  judge  approved  by  the  court  in  banc/"  or  by  a  master, 
confirmed  by  the  court  below,'"  or  by  a  commissioner,  the  evidence  being  in  con- 
flict,'^ will  not  be  set  aside,  unless  clearly  erroneous  or  against  the  clear  preponder- 
ance of  the  evidence,'"  especially  where  the  hearing  was  in  open  court  and  the  wit- 
nesses numerous,"  the  chancellor  seeing  and  hearing  the  witnesses  being  in  a  bettei 
position  to  judge  of  their  credibility,'*  though  the  chancellor  has  submitted  the 
case  to  a  jury  for  an  advisory  verdict,'"  and  part  of  the  evidence  is  in  the  form 
of  depositions;"  but  where  the  evidence  before  the  trial  court  was  entirely  writ- 
ten, and  relates  to  matters  as  to  which  the  trial  court  is  in  no  better  position  to 
reach  a  correct  solution  than  the  appellate  court,  the  rule  has  no  application,  and  the 
appellate  court  should  be  governed  by  its  own  conclusion  as  to  the  weight  of  the  evi- 
dence."    Piadings  of  fact  in  equity  cases  are  not  conclusive  on  appeal  in  the  Fed- 


24.  Garth's  Guardian  v.  Thompson,  24  Ky. 
L.   R.   1961,   72  S.  W.   782. 

25.  See  1  Curr.  L.  185. 

26.  Cook  V.  American  E.  C.  &  Sehultze 
Gunpowder  Co.  [N.  J.  Law]  56  A.  114.  An 
appellant  will  not  be  allowed  to  complain 
that  a  case  was  decided  upon  a  theory  in 
which  he  acquiesced.  Shreeves  v.  Caldweji 
[Mich.]  97  N.  W.  764. 

27.  See  1  Curr.  L.  185. 

28.  Manhattan  Life  Ins.  Co.  ▼.  Wright 
[C.  C.  A.]  126  F.  82;  Kearny  County  Com'rs 
V.  Irvine  [C.  C.  A.]  126  F.  689;  AlUs  V.  Hall 
[Conn.]  56  A.  637;  Power  v.  Allen  [Neb.] 
94  N.  W.  532;  Saxton  v.  Harrington  [Neb.] 
94  N.  W.  605;  Bckmann  v.  Turner  [Neb.]  94 
N.  W.  625;  Springer  v.  Chicago  Real  Estate,  L. 
&  T.  Co.,  202  111.  17,  66  N.  E.  850;  Terry  V. 
Prevo  [Neb.]  95  N.  W.  338;  Provident  Life  & 
Trust  Co.  V.  Dennis  [STeb.]  95  N.  W.  361; 
First  Nat.  Bank  v.  Murray  [Neb.]  95  N.  W. 
1123;  Byers  v.  Byers  [Pa.]  57  A.  62;  Colbert 
V.  Moore  [Mass.]  70  N.  E.  42;  Regester's  Sons 
Co.  V.  Reed  [Mass.]  70  N.  E.  53;  Ginn  V. 
Cannon,  119  Ga.  475,  46  S.  E.  631;  Sibley  v. 
Stacey.  53  W.  Va.  292,  44  S.  B.  420;  McDowell 
V.  McDowell,  24  Ky.  L.  R.  2270,  73  S.  "W. 
1022;    Strong   V.    South,    24    Ky.    L.    R.    2281, 

73  S.  W.  1026;  Carpenter  v.  Stephens,  25  Ky. 
L.  R.  661,  76  S.  W.  42;  Owsley  v.  Owsley,  25 
Ky.  L.  R.  1194,  77  S.  W.  394.  Life  Insurance. 
Intoxication  as  cause  of  death.  Order  of 
United  Commercial  Travelers  of  America  v. 
McAdam  [C.  C.  A.]  125  P.  358,  Decree  of  di- 
vorce. Donaldson  v.  Donaldson  [Mich.]  96 
N.  W.  448.  Decree  allowing  attorney's  fee; 
conflict  of  evidence.  Forrester  v.  Boston  & 
M.   Consol.   Copper   &   Silver  Min.   Co.    [Kan.] 

74  P.  1088.  Application  to  dissolve  temporary 
Injunction.  Richardson  v.  Kittlewell  [Fla.] 
33  So.  984.  Finding  that  alleged  verbal  trust 
asserted  after  lapse  of  long  time  Is  not 
shown.  Faulkner  v.  Grantham  [W.  Va.]  47 
S.  E.  78.  Whether  mortgage  was  genuine 
or  fraudulent.  Vaughn  v.  Duff,  25  Ky.  L. 
R.  1552,  78  S.  W.  164.  See  1  Curr.  L.  185,  n. 
44. 

29.  Watklns  v.  Hughes,  206  Pa.  526,  66 
A.  22;  In  re  Morgan's  Estate,  207  Pa.  519,  66 
A.  1075. 

30.  Lyons  v.  Lyons,  207  Pa.  13,  56  A.  56; 
Aetna  Ins.  Co.  v.  Jaoobson,  105  111.  App.  283; 
Garden  City  Sand  Co.  v.  American  Refuse 
Crematory    Co.,    105    111.    App.    342;    Smyth    v. 


Stoddard,  105  111.  App.  510;  Big  Creek  Gap 
Coal  &  Iron  Co.  v.  American  Loan  cfe  Trust 
Co.  [C.  C.  A.]  127  F.  625;  Blackwell  v.  Mc- 
Nlnch  [S.  C]  46  S.  B.  477;  Calvary  Baptist 
Church  V.  Dart  [S.  C]  47  S.  E.  66.  Find- 
ings by  register.  Noble  v.  Gilllain,  136  Ala. 
618,  33  So.  861.  Genuineness  of  signature 
and  acknowledgment  of  deed.  Duncan  v. 
Duncan,  203  111.  461,  67  N.  E.  763.  That 
presumption  that  mortgage  on  which  interest 
Is  in  arrears  40  years  has  been  paid  is  not 
rebutted.  Lancaster  v.  Flowers  [Pa.]  57  A. 
626. 

81.  Lusk  V.  Pelter  &  Co.,  101  Va.  790,  46 
S.  E.  333. 

32.  Idaho  Mln.  &  Mill.  Co.  v.  Davis  [C.  C. 
A.]  123  F.  396;  Springer  v.  Chicago  Real 
Estate  Loan  &  Trust  Co.,  202  111.  17,  66  N. 
B.  850;  Baumgartner  v.  Bradt,  207  111.  345, 
69  N.  E.  912;  Pennsylvania  Co.  v.  Ohio  River 
Junction  R.  Co.,  204  Pa.  356,  54  A.  259;  Assets 
Realization  Co.  v.  Wightman,  105  111.  App. 
618;  Slsson  v.  O'Connor  [Neb.]  95  N.  W.  60; 
Van  der  Aa  v.  Van  Drunen,  208  111.  108,  70 
N.  E.  33;  Campbell  v.  Sherley.  25  Ky.  L.  R. 
904,  76  S.  W.  540.  Finding  that  fraud  was 
not  established.  Overstreet  v.  Citizens'  Bank, 
12  Okl.  383,  72  P.  379.  Adverse  possession. 
Murphy  v.  Dafoe   [S.  D.]    99   N.  W.   86. 

33.  Springer  v.  Chicago  Real  Estate,  Loan 
&  T.  Co.,  202  111.  17,  66  N.  B.  850;  Boddie  v. 
Brewer  &  H.  Brew.  Co.,  204  111.  352,  68  N.  B. 
394;  Bouton  v.  Cameron.  205  111.  50,  68  N.  E. 
800;  Lurle  v.  Sabath,  208  111.  401,  70  N.  E. 
323;  Stuart  v.  Hauser  [Idaho]  72  P.  719.  See 
1   Curr.   L.    186,  n.   52. 

34.  Bouton  v.  Cameron,  205  111.  50,  68  N. 
B.  800;  Bodelsen  v.  Swensen,  206  111.  68,  68 
N.  E.  1074;  Hardy  v.  Dyaa,  203  111.  211,  67 
N.  B.  852;  Shea  v.  Teufert,  207  111.  222,  69  N. 
B.  872;  McNerny  v.  Hubbard  [Neb.]  93  N. 
W.  1123.  Charge  of  adultery  held  not  proved, 
though  witnesses  .were  undisputed.  Schulze 
V.  Schulze,   83  App.  Dlv.   S75,  82  N.  T.  S.   266. 

35.  Dowie  V.  Drlscoll,  203  111.  480,  68  N. 
B.  56;  Hunter  v.  BUhelmer,  22  Pa.  Super.  Ct. 
622;  RIchardson-Roberts-Bryne  Dry  Gooda 
Co.  v.  Hockaday,  12  Okl.  546,  73  P.  967; 
Grainger  &  Co.  v.  Patterson,  24  Ky.  L.  R. 
3387,  74  S.  W.   210. 

36.  Dowle  V.  Drlscoll,  203  111.  480,  68  N.  B. 
56. 

37.  Faulkner    v.    Sims     [Neb.]    94    N.    W. 
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eral  courts,  notwithstanding  the  statute  providing  that  appeals  shall  be  subject  to 
the  same  rules,  regulations  and  restrictions  as  writs  of  error/'  and  the  appeal 
court  will  examine  the  record  and  come  to  its  own  conclusions,'"  notwithstanding 
the  findings  of  the  master  have  been  approved  by  the  court  below.^"  In  Indiana, 
by  express  provision  of  the  statute,  the  appellate  court,  in  all  cases  not  triable  by 
a  jury,  wiU  consider  the  evidence  and  determine  its  sufficiency,*^  and  a  like  rule 
obtains  in  several  states  on  appeals  in  equity,*''  even  where  the  witnesses  were  ex- 
amined in  the  presence  of  the  trial  court;**  and  where  a  consideration  of  the  entire 
record  satisfies  the  court  that  the  trial  court  reached  a  wrong  conclusion,  the  decree 
will  be  reversed,**  though  owing  to  the  trial  court's  opportunity  to  observe  the  wit- 
nesses,*" the  chancellor's 'findings  will  be  disturbed  with  reluctance.*"  Under  this 
rule,  findings  of  a  register,  though  disallowed  or  modified  by  the  chancellor,  come 
before  the  supreme  court  attended  by  the  same  presumption  of  correctness  that 
waited  on  them  before  the  chancellor.*^  In  Kentucky,  the  court  of  appeals  is  not 
authorized  to  pass  on  the  correctness  of  a  final  judgment  granting  a  divorce,*'  and 
the  decree  of  the  chancellor  refusing  a  divorce  will  be  given  great  weight,  and  only 
reversed  where  manifestly  wrong.*'  Likewise  the  award  of  custody  of  children  in 
such  case  will  be  sustained,  where  sustained  by  the  preponderance  of  the  evidence."" 
A  decree  for  defendant  in  divorce  on  conflicting  evidence  will  not  be  disturbed 
unless  clearly  wrong. "^  Though  on  appeal  in  equity  the  court  reviews  the  evidence, 
it  will  defer  somewhat  to  the  opinion  of  the  chancellor."' 

Proceedings  before  referees  or  auditors.^^ — Findings  of  a  referee,"*  or  an  audit- 
ing judge,""  or  an  auditor,  confirmed  by  the  court  below,"*  will  not  be  disturbed 
except  in  clear  cases,  especially  where  submitted  on  oral  testimony,  in  which  case 
findings  wiU  be  treated  as  the  verdict  of  a  jury."''  A  finding  based  on  a  statutory 
presumption  after  the  repeal  of  the  statute  will  be  reversed."*    Where  the  trial 


113;  Michigan  Trust  Co.  v.  Red  Cloud  [Neb.] 
96  N.  W.  140. 

38.  Rev.  St.  1012.  Hendryx  v.  Perkins  [C. 
C.  A.]   123  P.   268. 

89.  Juneau  Ferry  &  Nav.  Co.  v.  Alaska  S. 
S.  Co.    [C.  C.  A.]   121  F.  356. 

40.  Briggs  V.   Neal    [C.   C.   A.]    120  F.    224. 

41.  Acts  1903,  p.  341,  c.  193.  WeblD  V. 
Hammond,  31  Ind.  App.  613,  68  N.  B.  916. 

42.  McMurray  v.  McMurray  [Mo.]  79  S.  W. 
701. 

43.  Grandln  v.  First  Nat.  Bank  [Neb.] 
98  N.  W.  70;  Emflnger  v.  Emflnger,  137  Ala. 
337,  34  So.  346. 

44.  White  V.  White  [Mich.]  97  N.  W.  681; 
Cincinnati  Tobacco  Warehouse  Co.  v.  Mat- 
thews, 24  Ky.  L.  R.  2445,  74  S.  W.  242. 

45.  Wllkle  V.  Sassen  [Iowa]  99  N.  W.  124. 

46.  Greer  v.  Fontaine,  71  Ark.  605,  77  S. 
W.  56;  Sulek  v.  MoWilliams  [Ark.]  78  S.  W. 
769;  Rumsey  Mfg.  Co.  v.  Kalme,  173  Mo.  551, 
78   S.  W.   470. 

47.  Pollard  v.  American  Freehold  Land 
Mortg.  Co.   [Ala.]   135  So.  767. 

48.  Hendrlx  v.  Hendrlx,  25  Ky.  L.  R.  632, 
76  S.  W.  165;  Greer  v.  Greer,  25  Ky.  L.  B. 
655,  76  S.  W.  166;  Donnelly  v.  Donnelly,  26 
Ky.  L.  R.   1543,  78  S.  W.  182. 

49.  Harl  v.  Harl,  24  Ky.  L.  R.  2163,  73 
S.  W.  756. 

50.  Goodridge  v.  Goodrldge,  26  Ky.  K 
R.  649,  76  S.  W.  164. 

.51.     Coe  V.  Coe,  98  Mo.  App.   472,  72  S.  W. 
707. 
53.     Kalbach  v.  Mathls  [Mo.  App.]  78  S.  W. 


684.  Fraud.  New  England  Loan  &  T.  Co. 
V.  Browne,  177  Mo.  412,  76  S.  W.  964. 

63.     See  1  Curr.  L.   187. 

54.  Lexow  V.  Beldlng,  89  App.  Dlv.  622, 
85  N.  T.  S.  918;  Rossbach  v.  Beebe,  205  Pa. 
652,  55  A.  320;  Dusiok  v.  Green.  118  Wis.  240, 
95  N.  W.  144;  O'Neill  v.  City  of  Milwaukee 
[Wis.]  98  N.  W.  963;  Arkansas  Land  Co.  v. 
Ladd  [Mo.  App.]  77  S.  W.  322.  That  an  al- 
leged bankrupt  was  engaged  chiefly  in  farm- 
ing. Couts  V.  Townsend,  126  F.  249.  Com- 
missioners held  referees  not  masters,  and  only 
questions  open  for  review  those  which  they 
referred  to  court.  Selectmen  of  Town  of 
Danvers  v.  Com.,  184  Mass.  502,  69  N.  B. 
320.  Constructive  possession  oS  tenant.  Fell 
V.  John  F.  Betz  &  Son,  22  Pa.  Super.  Ct.  418. 
Conflict  of  evidence.  Rector,  etc.,  of  Mt. 
Calvary  Church  v.  Albers,  174  Mo.  331,  73  S. 
W.  608.  The  finding  of  facts  by  a  referee 
stands  as  the  verdict  of  a  jury.  Tufts  v. 
Latshaw,  172  Mo.  359,  72  S.  W.  679.  See  1 
Curr.    L.    187,    n.    63. 

65.  In  re  May's  Estate,  22  Pa.  Super.  Ct. 
77;  In  re  Wiley's  Estate,  22  Pa.  Super.  Ct. 
123. 

56.  In  re  Rldgway's  Account,  206  Pa.  587, 
66  A.  25;  Malloy  v.  Lincoln  Cotton  Mills,  132 
N.  C.  432,  43  S.  B.  951.  See  1  Curr.  L.  167,  n. 
64. 

67.  Johnson  v.  Johnson  [Colo.  App.]  72 
P.    604. 

58.  Act  Cong.  July  7,  1838,  c.  191,  §  13,  5 
St.  305.  Steam  boiler  explosion  presumed 
negligent.  Rlchtman  v.  Haley  [C.  C.  A.] 
121  F.   353. 
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court  strikes  out  a  material  finding  supported  by  the  testimony,  its  judgment  will 
be  reversed."" 

(§  13)  G.  Rulings  and  decisions  on  intermediate  appeals."" — Findings  of 
fact  in  the  state  court  are  conclusive  on  the  supreme  court  of  the  United  States.'^ 
Error  in  the  admission  of  evidence  at  the  trial  not  complained  of  on  error  in  the 
circuit  court  of  appeals  will  not  be  reviewed  by  the  supreme  court  on  error  to  the 
latter  court.°° 

In  Illinois,  where  the  appellate  court  affirms  the  judgment  of  the  trial  court, 
its  decision  as  to  the  facts  proved  is  conclusive  on  a  further  appeal  to  the  supreme 
court,"'  though  the  affirmance  was  on  a  disagreement  of  two  judges,  the  third  not 
sitting."*  In  such  case  tlie  supreme  court  will  not  consider  whether  the  weight 
of  the  evidence  supports  the  verdict  or  findings,""*  but  will  only  inquire  whether 
there  is  any  evidence  in  the  record  fairly  tending  to  sustain  them.'"  The  ap- 
pellant, however,  has  an  undoubted  right  to  have  the  appellate  court  pass  on  the 
question  whether  the  verdict  is  against  the  weight  of  the  evidence,"^  and  it  will 
be  presumed  on  appeal  to  the  supreme  court  that  the  appellate  court  did  its  duty 
in  that  respect,  the  question  being  properly  before  it."'  In  reversing  a  judgment 
and  rendering  one  of  its  own,  the  appellate  court  must  give  therein  a  recital  of  the 
facts  as  found  as  a  basis  for  review  by  the  supreme  court."'     Such  recital  should 


59.  Fountain  v.   KeniTey,    66   Kan.   797,   72 
P.    392. 

60.  See   1  Curr.  L.   187. 

61.  Shapplro    v.    Goldberg,    192    U.    S.    232, 
24  S.  Ct.  259.     See  1  Curr.  L.  187,  n.  71. 

62.  McLoughlin   v.   Raphael   Tuck   &   Sons 
Co.,   191  U.   S.    207,   24  S.   Ct.   105. 

03.  Harrison  v.  National  Bank  of  Mon- 
mouth, 207  111.  630,  69  N.  B.  871;  Cramer  v. 
Burkhalter,  207  111.  34,  69  N.  E.  564;  Volgt  v. 
Anglo  American  Prov.  Co.,  202  111.  462,  66  N. 
B.  1054;  Chicago  &  A.  R.  Co.  v.  Flaherty,  202 
111.  151,  66  N.  B.  1083;  Supreme  Lodge  Order 
of  Mut.  Protection  v.  Melster,  204  111.  527,  68 
N.  E.  454;  Illinois  Cent.  R.  Co.  v.  Byrne,  205 
111.  9,  63  N.  E.  720;  Nelson  v.  Pehd,  203  111. 
120,  67  N.  E.  828;  Metropolitan  West  Side  El. 
R.  Co.  V.  Fortin,  203  111.  454,  67  N.  B.  977; 
Clark  V.  Folkers  [Neb.]  95  N.  "W.  328;  Grace 
&  Hyde  Co.  v.  Probst,  208  111.  147,  70  N.  B. 
12.  Whether  evidence  showed  Injury  to 
spine.  City  of  Aledo  v.  Honeyman,  208  111. 
415,  70  N.  B.  338.  As  that  plaintiff  in  a  per- 
sonal injury  case  is  a  malingerer,  that  the 
verdict  Is  excessive,  and  contrary  to  the  evi- 
dence. Chicago  City  R.  Co.  v.  Carroll,  206 
111.  318,  68  N.  B.  1087.  Questions  of  negli- 
gence, contributory  negligence,  and  servant's 
assumption  of  risk.  Illinois  Steel  Co.  v. 
Wierzbieky,  206  111.  201,  68  N.  B.  1101. 
Whether  weight  of  evidence  supports  ver- 
dict not  reviewed.  Cleveland,  etc.,  R.  Co.  v. 
Hornsby,  202  111.  138,  66  N.  B.  1052.  "Princi- 
pal door"  to  coal  mine  within  Kurd's  Rev.  St. 
1901,  p.  1202.  Himrod  Coal  Co.  v.  Stevens,  203 
111.  115,  67  N.  B.  389.  Whether  damages  were 
excessive  (malicious  prosecution).  Lasher  v. 
Llttell,  202  111.  551,  67  N.  E.  372.  Personal 
injury.  Chicago  &  A.  R.  Co.  v.  Raldy,  203  111. 
310,  67  N.  B.  7S3.  Inducing  wrongful  dis- 
charge by  plaintiff's  master.  London  Guar- 
antee &  Accident  Co.  v.  Horn,  206  111.  493,  69 
N.  B.  526.  Whether  the  verdict  was  result  of 
passion.  Prussing  v.  Jackson,  208  111.  85,  69 
N.  B.  771.  Whether  verdict  is  consistent 
with  Instructions,  there  being  evidence  tend- 
ing to  support  the  declaration.  Illinois  Cent. 
R.   Co.   V.   Behrens,   208  111.   20,   69   N.  B.   796. 


Whether  plaintiff  was  member  of  certain 
lodge  at  time  of  contracting  insurance. 
Traders'  Mut.  Life  Ins.  Co.  v.  Humphrey,  207 
111.  540,  69  N.  B.  87"5.  Whether  defendant 
was  guarantor  of  note.  Pfaelzer  v.  Kau,  207 
111.  116,  69  N.  E,  914.  Whether  pit  boss  was 
fellow  servant  of  miner.  Consolidated  Coal 
Co.  V.  Fleischbein,  207  111.  593,  69  N.  B.  963. 
Whether  violation  of  law  against  child  la- 
bor was  wilful.  Marquette  Third  Vein  Coal 
Co.  V.  Dlelle,  208  111.  116,  70  N.  B.  17.  See  1 
Curr.  L.  187,  n.  72. 

64.  Crawford  v.  Burke,  201  111.  581,  66  N. 
B.  833. 

65.  Metropolitan  West  Side  Elevated  R. 
Co.  V.  Fortin,  203  111.  454,  67  N.  E.  977; 
Illinois  Cent.  R.  Co.  v.  Behrens,  208  111.  20. 
69  N.  E.  796;  Dick  v.  Zimmerman,  207  111, 
636,  69  N.  B.  754;  Chicago  City  R.  Co.  v. 
O'Donnell,   207  111.   478,   69  N.  E.   882. 

66.  Pittsburgh,  etc.,  R.  Co.  v.  Kinnare, 
203  111.  388,  67  N.  E.  826;  Metropolitan  West 
Side  El.  R.  Co.  v.  Portln,  203  111.  454,  67 
N.  B.  977;  Dick  v.  Zimmerman,  207  111.  636, 
69  N.  E.  754;  Mayer  v.  Gersbacher,  207  111. 
296,  69  N.  E.  789.  Sustained  though  con- 
flicting. Miller  v.  John,  208  111.  173,  70  N. 
E.    27. 

67.  Voigt  v.  Anglo  American  Prov.  Co., 
202  111.  462,  66  N.  E.  1054;  Pittsburgh,  etc.. 
R.  Co.  V.   Kinnare,   203  111.  388,   67  N.  E.  826. 

68.  Volgt  V.  Anglo  American  Prov.  Co.,  202 
ill.  462,  66  N.  E.  1054.  Where  the  appellate 
court  affirm  a  judgment.  It  must  be  pre- 
sumed they  found  It  In  accordance  with  the 
weight  of  the  evidence,  though  the  opinion 
states  that  the  weight  seems  to  be  with  the 
other  party.  Chicago  City  R;  Co.  v.  Mead, 
206  111.  174,  69  N.  B.  19. 

69.  Practice  act,  3  88.  Martin  v.  Martin, 
202  111.  382,  67  N.  E.  1;  Trakal  v.  Heusner 
Baking  Co.,  204  111.  179,  68  N.  B.  399.  Fail- 
ure will  cause  reversal.  Hogan  v.  Chicago 
&  A.  E.  Co.,  202  III.  206,  66  N.  E.  1070.; 
Irwin  V.  Northwestern  Nat.  Life  Ins.  Co.,  200 
111.  577,  66  N.  E.  386;  Irwin  v.  Northwestern 
Nat.  L.  Ins.  Co.,  207  111.  531,  69  N.  B.  824. 
Where  the  judgment  Is  reversed  and  not  re- 
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include  every  ultimate  material  fact  on  which  the  rights  of  the  parties,  depend," 
and  should  be  of  the  ultimate,  not  the  mere  evidentiary  facts,"^  nor  of  mere  legal 
conclusions.'''  The  judgment  of  the  appellate  court  in  such  case  is  conclusive 
as  to  the  facts  thus  recited,'"  but  not  as  to  legal  conclusions  inserted  therein,'* 
the  supreme  court  being  authorized  to  review  as  to  the  law  arising  out  of  such 
facts.''  In  cases  tried  to  the  court  and  not  directly  appealable,  the  supreme 
court  can  review  only  as  to  questions  of  law  arising  on  the  pleadings,  evidence, 
etc.,  where  no  vrritten  propositions  of  law  were  requested.'"  The  certificate  of 
the  appellate  court  presents  no  question  for  consideration  unless  the  record  shows 
questions  of  law  to  be  passed  upon." 

The  unanimous  decision  of  the  appellate  division  of  the  supreme  court  of 
ISTew  York  that  there  is  evidence  to  support  a  finding  of  fact  is  not  reviewable  in 
the  court  of  appeals,"  and  an  un-unanimous  affirmance  is  binding  if  supported  by 
some  evidence;'*  but  the  grant,'"  though  not  the  refusal,'^  of  a  nonsuit,  is  re- 
viewable as  to  all  questions  in  the  ease.  Where  the  decision  of  the  trial  court 
does  not  separately  state  the  facts  found,  and  the  order  of  the  appellate  division 
does  not  state  that  the  reversal  is  upon  a  question  of  fact,  it  will  be  presumed 
that  all  facts  warranted  by  the  evidence  and  necessary  to  support  the  judgment 
are  found  by  the  trial  court.'^  Where  the  order  of  the  appellate  division  d6es  not 
state  that  the  reversal  was  on  a  question  of  fact,  the  court  of  appeals  will  presume  that 
it  was  on  the  law.*'  Wliere  the  appellate  division  grants  a  new  trial  on  questions  of 
fact,  the  court  of  appeals  cannot  review  even  rulings  duly  excepted  to  if  there  was  a 
question  of  fact  involved.**    AVhere  the  appellate  division  reverses  on  the  law  tlie 


manded  for  retrial,  and  no  facts  are  re- 
cited, it  will  be  presumed  that  the  appellate 
court  found  the  facts  the  same  as  the  trial 
court,  and  that  no  cause  of  action  was 
shown.  Norwaysz  v.  Thuringia  Ins.  Co.,  204 
111.  234,  68  N.  B.  551.  Compare  Seymour  v. 
6.  S.  Richardson  Fueling  Co.,  205  111.  77,  6S 
N.  B.  716.  Opinion  of  appellate  court  can- 
not be  resorted  to  for  facts,  judgment  only 
will  be  noticed.  Martin  v.  Martin,  202  111. 
382,  67  N.  B.  1.     See  1   Curr.  L.  189.  n.  88. 

70.  Martin  v.  Martin,  202  111.  382,  67  N.  B. 
1;  Nowlin  v.  Hall  [Tex.]  79  S.  W.  806.  See 
1  Curr.  L.  188,  n.  75. 

71.  Martin  v.  Martin,  202  111.  382,  67  N. 
E.  1;  Trakal  v.  Heusner  Baking-  Co.,  204  111. 
179,  68  N.  E.  399;  Maney  v.  Byres  [Tex.  Civ. 
App.]  77  S.  W.  969;  Galveston,  etc.,  R.  Co. 
V.  Cloyd  [Tex.  Civ.  App.]  78  S.  W.  43. 

72.  Hogan  V.  Chicago  &  A.  K.  Co.,  202 
111.  206,  66  N.  B.  1070;  Martin  v.  Martin,  202 
111!  382,  67  N.  B.  1. 

73.  111.  Practice  act,  §  87.  Hogan  v.  Chi- 
cago &  A.  R.  Co.,  202  111.  206,  06  N.  E.  1070; 
Martin  v.  Martin,  202  111.  382,  67  N.  B.  1; 
Irwin  V.  Northwestern  Nat.  Life  Ina.  Co.,  207 
111.  531,  69  N.  B.  824;  Supple  v.  Agnew,  202 
111  351 '  66  N.  B.  1069;  Baragwanath  v.  Lash- 
er' 203*111.  247,  67  N.  B.  781;  Hogan  v.  Chi- 
cago &  A.  R.  Co.,  208  111.  161,  69  N.  B.  853. 
Where  the  evidentiary  facts  were  stipu- 
lated, the  effect  being  left  to  the  court, 
whether  certain  water  pipes  were  fixtures. 
Chicago  V.  Smith,  204  111.  356,  68  N.  E.  395. 
Findings  as  to  negligence,  contributory  neg- 
ligence, and  assumption  of  risk  held  con- 
clusive. Trakal  v.  Heusner  Baking  Co.,  204 
111    179    68  N.  B.  399. 

74.  Martin  v.  Martin,  202  111.  382,  67  N. 
H  1;  Hogan  v.  Chicago,  ate.,  R.  Co.,  202  111. 
206,  66  N.  B.  1070. 


75.  Hogan  v.  Chicago  &  A.  R.  Co.,  202 
111.  206,  66  N.  B.  1070;  Supple  v.  Agnew,  202 
in.  351,  66  N.  B.  1069;  Martin  v.  Martin, 
202  111.  382,  67  N.  E.  1;  Norwaysz  v.  Thurin- 
gia Ins.  Co.,  204  111.  234,  68  N.  E.  551;  Chi- 
cago V.  Smith,  204  HI.  356,  68  N.  E.  395; 
Irwin  V.  Northwestern  Nat.  Life  Ins.  Co.,  207 
111.  631,  69  N.  E.   824. 

76.  Alton  V.  Foster,  207  111.  150,  69  N.  B. 
783. 

77.  Harrison  v.  National  Bank  of  Mon- 
mouth, 207  111.  630,  69  N.  B.  871. 

78.  In  re  Granacher's  Will,  174  N.  T.  604, 
66  N.  B.  1109;  People  v.  Fornes,  175  N.  Y. 
114,  67  N.  E.  216.  Applies  where  assessment 
of  tax  was  affirmed  after  trial  de  novo. 
People  v.  Feitner,  173  N.  Y.  647,  60  N.  B. 
026.  On  appeal  from  certiorari  to  election 
contest  where  no  ballots  are  shown  no  issue 
Is  presented  for  court  of  appeals.  People  v. 
Fornes,  175  N.  Y.  114,  67  N.  B.  216.  Decision 
in  long  form  on  report  of  referee.  Ida  v.. 
Brown  [N.  Y.]  70  N.  B.  101. 

J  79.  Mandamus  to  compel  railroad  com- 
pany to  restore  highway  to  state  of  useful- 
ness. People  V.  Delaware  &  H.  Co.,  177  N. 
Y.   337,   69  N.  B.   651. 

80.  Lindenthal  v.  Germanla  Life  Ins.  Co., 
174  N.  Y.  76,   66  N.  E.  629. 

81.  Jones  v.  Reilly,  174  N.  Y.  97,  66  N.  E. 
649. 

82.  In  re  Barefield,  177  N.  Y.  387,  69  N. 
E     732 

83.  Dunlap  &  Co.  v.  Young,  174  N.  Y.  327. 
66  N.  E  964;  Blumenberg  Press  v.  Mutual 
Mercantile  Agency,  177  N.  Y.  362,  69  N.  E. 
641.  Surrogate's  decree.  In  re  Barefleld, 
177  N.  Y.  387,   69  N.  E.  732. 

84.  Vollkommer  v.  Cody,  177  N.  T.  124,  69 
N.  B.  277. 
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court  of  appeals  can  examine  only,  (1)  whether  material  error  was  committed  in  re- 
ceiving or  rejecting  evidence,  (2)  whether  the  conclusion  of  law  is  supported  by  the 
facts  found,  and  (3)  whether  any  material  finding  of  fact  is  without  evidence  to 
support  it.''"  If  the  appellate  division  grants  a  new  trial  solely  on  exceptions  of 
law,  the  court  of  appeals  may  review  such  questions  of  law,  and  if  the  exceptions 
were  not  well  taken  reverse  the  order  and  reinstate  the  judgment.'"  The  find- 
ings of  the  appellate  division  on  the  facts  are  binding  on  the  court  of  appeals." 
A  finding  as  to  what  is  the  law  of  another  state''  and  as  to  the  liability  of  a 
trustee  for  sums  misappropriated  by  a  co-trustee,"  are  on  questions  of  fact  within 
this  rule.  Where  the  appellate  division  reverses  on  the  facts  as  well  as  the  law 
and  the  record  on  further  appeal  presents  a  question  of  fact,  the  judgment  will  be 
affirmed,  unless  dismissal  is  necessary  to  prevent  injustice."  Where  the  findings 
of  the  trial  court  are  supported  by  the  evidence,  and  sustain  a  judgment  rendered 
thereon  which  has  been  afiirmed  by  the  appellate  division,  failure  to  find  otiier 
facts  claimed  to  have  been  established  by  the  evidence  is  not  error  of  law  review- 
able in  the  court  of  appeals.'^  On  appeal  from  an  order  of  affirmance  by  the 
general  term  of  the  city  court  of  New  York,  only  questions  of  law  can  be  re- 
viewed, the  facts  found  in  the  city  court  being  conclusive."  Neither  can  the 
supreme  court  exercise  discretionary  power  as  to  the  conduct  of  the  trial,"  but 
on  appeal  from  the  municipal  court  the  appellate  term  of  the  supreme  court  ex- 
amines the  facts  as  well  as  the  law.'*  On  appeal  to  the  surrogate  from  an  ap- 
praisement of  the  transfer  tax,  and  subsequent  appeal  to  the  appellate  division, 
the  latter  court  cannot  consider  questions  not  specified  in  the  notice  of  appeal  to 
the  surrogate.'" 

A  reversal  of  the  common  pleas  by  the  circuit,  in  Ohio,  on  a  question  of  law 
may  be  reviewed  by  the  supreme  court,"  and  ia  the  absence  of  a  recital  that  the 
reversal  was  on  the  weight  of  the  evidence,  it  wiU  be  presumed  to  have  been  on 
the  law.'^  , 

In  Tennessee  the  supreme  court  is  bound  by  the  finding  of  facts  made  by  the 
court  of  chancery  appeals,  and  also  by  its  inferences  of  fact  from  the  evidentiary 
facts  found." 

Matters  not  raised  in  the  court  of  civil  appeals  of  Texas  cannot  be  raised  on 
further  appeal  to  the  supreme  court." 

(§13)  H.  Effect  of  decision  on  former  review  in  same  court} — The  deci- 
sion of  an  appellate  court  is  binding  on  that  court  on  a  subsequent  appeal  or  writ 
of  error  ia  the  same  case,"  where  the  evidence  is  in  legal  effect  the  same,'  and  no 


85.  A  reversal  on  the  law  will  be  reversed 
in  the  absence  of  any  such  error.  Dunlap  & 
Co.  V.  Toung,   174  N.  T.  327,  66  N.  B.  964. 

86.  Vollkommer  v.  Cody,  177  N.  T.  124, 
69  N.  B.   277.  ' 

87.  Dunlap  &  Co.  v.  Young,  174  N.  T.  327, 

66  N.  B.  964;  People  V.  Fornes,  175  N.  T.  114, 

67  N.  B.  216;  Crooks  v.  People's  Nat.  Bank, 
177  N.  T.  68,  69  N.  B.  228.  See  1  Curr.  L. 
188,  n.  76. 

88.  Spies  V.  National  City  Bank,  174  N.  T. 
222,  66  N.   B.   736. 

89.  Westerfleld  v.  Rogers,  174  N.  T.  230, 
66  N.  B.   813. 

90.  Crooks  V.  People's  Nat.  Bank,  177  N. 
T.  68,   69  N.  B.  228. 

91.  New  York  Cent.,  etc.,  R.  Co.  v.  Au- 
burn Interurban  Eleo.  R.  Co.  [N.  Y.]  70  N. 
E.    117. 

92.  MoGonigle  V.  Keating,  84  N.  Y.  S.  477; 
Freedman    v.    Dickinson.    85    N.    Y.     S.    333; 


Frank    V.    Strauss    &    Co.    v.    Welsbach    Gas 
Lamp  Co.,  42  Misc.  184,  85  N.  Y.  S.  367. 

93.  Freedman  v.  Dickinson,  86  N.  Y.  8. 
333. 

94.  Fleck  V.  Neerenberg,  85  N.  Y.  S.  379; 
Nieland  v.  Mahnken,  89  App.  Dlv.  463,  85  N. 
Y.  S.  809. 

95.  Miller  v.  Tracy,  86   N.  Y.   S.   1024. 

96.  97.  Rheinstrom  v.  Steiner,  69  Ohio  St. 
452,  69  N.  E.  745. 

98.  Acts  1895,  p.  116,  c.  76,  §  11.  Brown 
V.  Timraons,  110  Tenn.  148,  72  S.  W.  958; 
First  Nat.  Bank  v.  U.  S.  Fidelity  &  Guar. 
Co.,  110  Tenn.  10,  76  S.  W.  1076.  See  1 
Curr.  D.  188,  n.   80. 

9».  City  of  El  Paso  v.  Ft.  Dearborn  Nat. 
Bank,  96  Tex.   496,  74  S.  W.   21. 

1.  See  1  Curr.  L.  189. 

2.  Wilson's  Assignees  v.  Louisville  Nat. 
Bank.  Co.,  25  Ky.  L.  R.  1066,  76  S.  W.  1096;  In 
re   Maher's   Estate,   204  111.    25,    68   N.   E.    169; 
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matter  necessarily  involved  in  the  adjudication  on  the  former  appeal  will  be  re- 
examined* in  the  same  case,  though  in  an  independent  subsequent  case  the  court 
may  depart  from  a  rule  or  principle  it  may  have  announced.'  That  the  rule  laid 
down  has  been  modified  in  the  interim  by  other  cases  is  immaterial.'  All  ques- 
tions raised  by  the  record  and  necessarily  involved  in  the  decision  are  settled, 
though  not  touched  upon  in  the  opinion.'^  Matters  not  necessarily  passed  upon,* 
or  questions  which  might  have  been  but  were  not  determined  on  the  former  ap- 
peal are  not  settled,'  neither  are  questions  not  reviewed  because  not  properly  pre- 
sented for  review.  If  the  petition  fails  to  state  a  cause  of  action,  it  may  be  at- 
tacked after  remand  regardless  of  the  number  of  times  the  case  has  been  before 
the  appellate  court.*"  Where  upon  the  former  appeal  the  court  did  not  render  a 
jt'dgment  determining  tlie  rights  of  the  parties,  the  decision  does  not  bind.'^ 
The  rule  does  not  apply  to  language  not  necessary  to  a  decision  of  the  case,'^'  nor 
to  mere  expressions  of  opinion  as  to  matters  not  involved  in  the  decision,  nor  to 
questions  referred  to  by  intimation  only  and  not  determined.**  Propositions  of 
law  on  which  the  court  were  equally  divided  are  not  settled,**  and  a  pro-forma 
affirmance  in  the  nature  of  a  dismissal,  resulting  from  failure  to  properly  present 


state  V.  Board  of  Com'rs  [Ind.]  68  N.  B.  296; 
Schmld  V.  Frankfort  [Mich.]  96  N.  W.  1056; 
Jones  V.  People's  State  Bank  [Ind.  App.]  69 
N.  B.  466;  Stoll  v.  Loving  [C.  C.  A.]  120  P. 
805;  Merrill  v.  Van  Camp  [Neb.]  96  N.  W. 
617;  Born  v.  Home  Ins.  Co.,  120  Iowa,  299, 
94  N.  W.  849;  MoCord  v.  HIU,  117  Wis.  306, 
94  N.  W.  65;  Cincinnati,  etc.,  R.  Co.  v.  Wa- 
bash B.  Co.  [Ind.]  70  N.  B.  256;  Tampa  Wa- 
terworks Co.  V.  Tampa  [Fla.]  36  So.  174; 
Collins  V.  Sherwood,  53  W.  Va,  336,  44  S.  B. 
467;  Gray  Tie  &  Dumber  Co.  v.  Farmers' 
Bank,  24  Ky.  L.  R.  2319,  74  S.  W.  174;  Webb 
V.  Porter,  25  Ky.  L.  R.  746,  76  S.  W.  363; 
State  V.  Stuart,  102  Mo.  App.  26,  74  S.  W. 
452;  Booth  &  Co.  v.  Bethel,  25  Ky.  L.  B.  1747, 
78  S.  W.  868;  Menslng  Bros.  &  Co.  v.  Card- 
well  [Tex.  Civ.  App.]  76  S.  W.  347.  Suffi- 
ciency of  judgment  on  which  execution  was 
issued.  Wild  v.  Porter,  173  N.  T.  614,  66  N. 
B.  1118.  That  cause  of  fire  was  within  pro- 
visions of  policy.  Orient  Ins.  Co.  v.  Leonard 
[C.  C.  A.]  120  F.  808.  That  negligence  com- 
plained of  was  sufficient  to  authorize  a  re- 
covery. Johnson  v.  Chicago,  St.  P.,  M.  &  O. 
R.  Co.  [Iowa]  98  N.  W.  642.  Appellant  In 
former  appeal  is  estopped  to  deny  correct- 
ness of  prior  decision.  Reynolds  v.  Fitzpat- 
rick,  28  Mont.  170,  72  P.  BIO.  Unconstitu- 
tionality of  turnpike  tax  law  [Acts  1889-90, 
vol.  2,  p.  1386,  c.  1034].  Vanceburg  &  S.  L. 
Turnpike  Road  Co.  v.  Maysvllle  &  B.  S.  R. 
Co.,  25  Ky.  L.  R.  1404,  77  S.  W.  1118.  Hold- 
ing that  departure  in  pleading  was  ■wa.ivei 
by  failure  to  properly  raise  timely  objec- 
tion. Herf  &  Frerlchs  Chemical  Co.  v.  Lack- 
awanna Line,  100  Mo.  App.  164,  73  S.  W.  346. 
Evidence  held  not  similar  to  that  rejected 
on  prior  appeal;  self  serving  declaration  as 
to  ownership  and  character  of  possession. 
Whitaker  v.  Whltaker,  176  Mo.  1,  74  S.  W. 
1029.  Ruling  of  supreme  court  on  prior  ap- 
peal binds  court  of  appeals.  White  v.  Si- 
monton  [Tex.  Civ.  App.]  79  S.  W.  621.  See 
1  Curr.  L.  189,  n.  94. 

3.  Russ  V.  American  Cereal  Co.,  121  Iowa, 
639,  96  N.  W.  1092;  Brooks  v.  Miller,  118  Ga. 
676^  46  S.  E.  485;  Strickland  v.  Western  & 
A.  R.  Co.,  119  Ga.  70,  45  S.  E.  721.  The  case 
had    been    remanded    with    leave    to    supply 


necessary  facts  omitted  from  the  bill,  but  on 
subsequent  appeal  no  further  Information 
was  shown.  Dietrich  v.  Hutchinson,  75  Vt. 
389,  56  A.  6.  That  plaintiff  made  case  for 
jury.  Fitzgerald  v.  City  of  Benton  Harbor 
[Mich.]  94  N.  W.  186;  Lewis  v.  Upton,  90 
App.  Dlv.  453,  86  N.  T.  S.  397.  Facts  only 
inferable  from  evidence  on  first  trial,  con- 
clusively established  on  second.  Wellihan 
V.  National  Wheel  Co.  [Mich.]  98  N.  W. 
1003.  In  the  absence  of  a  showing  of  addi- 
tional evidence  on  retrial,  it  will  be  pre- 
sumed there  was  none.  Senior  v.  Anderson, 
138  Cal.  716,  72  P.  349.  See  1  Curr.  L.  190,  n. 
97. 

4.  Connecticut  Trust  &  Safe  Deposit  Co. 
V.  Fletcher  [Neb.]  96  N.  W.  988;  Edney  v. 
Baum  [Neb.]  97  N.  W.  262.  Amount  found 
due  under  pleadings  and  evidence  Is  conclu- 
sive. Carpenter  v.  Lewis,  65  S.  C.  400,  43 
S.  E.  881. 

5.  Hall  V.   Blackman   [Idaho]   75  P.   608. 

6.  Jones  v.  Charleston  &  W.  C.  R.  Co.,  65 
S.  C.  410,  43  S.  B.  884. 

7.  Oldlg  v.  FIsk  [Neb.]  96  N.  W.  492; 
Crew  v.  Hutcheson,  119  Ga.  142,  45  S.  E. 
971;  Dlnkelsplel  v.  Central  Kentucky  Asy- 
lum for  Insane,  24  Ky.  L.  R.  2240,  73  S.  W. 
771. 

8.  Rowan  v.  Chenoweth  [W.  Va.]  47  S.  B. 
80. 

9.  Reversal  for  confessed  formal  error 
does  not  settle  merits.  Gage  v.  People,  207 
111.  61,  69  N.  B.  635.  See  1  Curr.  L.  190,  n. 
99. 

10.  Edney  v.  Baum  [Neb.]   97  N.  W.  262. 

11.  Magnolia  Park  Co.  v.  Tinsley,  96  Tex. 
364,  73  S.  W.   6. 

la.     Tank  v.  Bordeaux  [Mont.]  74  P.  77. 

13.  First  Nat.  Bank  v.  Farmers'  &  Mer- 
chants' Bank  [Neb.]  95  N.  W.  1062;  Williams 
V.  Miles  [Neb.]  96  N.  W.  151;  Modern  Wood- 
men of  America  v.  Coleman  [Neb.]  96  N.  W. 
154.  Decision  on  appeal  by  plaintiff  that 
facts  constitute  a  waiver  does  not  preclude 
examination  on  subsequent  appeal  by  defend- 
ant of  whether  evidence  to  prove  such  facts 
is  admissible.  Knarston  v.  Manhattan  Life 
Ins.  Co.,  40  Cal.  67,  73  P.  740. 

14.  Baldwin  v.  Burt   [Neb.]   96  N.  W.  401. 
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the  case  concludes  nothing.^'  A  second  appeal  brings  up  only  the  proceedings 
of  the  lower  court  on  the  mandate  sent  down  in  the  prior  appeal,  and  no  ques- 
tion decided  on  the  prior  appeal  can  be  considered.^'  Where  the  appellate  court 
holds  that  plaintiffs  evidence  was  sufficient  to  go  to  the  jury,  a  verdict  in  his 
favor  on  the  same  evidence  on  retrial  wiU  not  be  disturbed  on  the  sufficiency  of 
the  evidence,"  but  such  decision  does  not  necessarily  require  a  decision  in  plain- 
tiffs favor,  and  whei;e  the  court  sitting  as  a  jury  finds  against  plaintiff  on  re- 
trial, his  decision  will  not  be  disturbed.^®  On  the  other  hand,  a  verdict  for  plain- 
tiff on  evidence  that  has  once  been  determined  insufficient  will  be  set  aside.^' 
Where  the  validity  of  a  patent  has  been  sustained  in  the  appellate  court,  its  de- 
cision is  binding  on  a  lower  court,  in  a  suit  involving  the  same  patent,  as  to  all 
matters  before  the  court  in  the  prior  case,  whether  discussed  in  the  opinion  or 
not'*  Where  in  an  action  for  a  personal  injury  against  two  defendants,  the 
jury  are  instructed  that  one  or  both  are  liable,  and  instructed  to  find  which,  v 
reversal  of  a  judgment  on  a  verdict  finding  one  liable  and  exonerating  the  other 
does  not  necessarily  determine  that  the  other  is  liable,  but  an  appeal  from  the 
judgment  in  his  favor  will  be  determined  on  the  evidence  on  which  it  was  founded, 
irrespective  of  the  other  appeal."^  The  supreme  court*  of  the  rjnited  States  .vill 
revise  the  decision  that  a  territorial  court  made  on  a  second  writ  of  error,  tho-agh 
the  territorial  court  considered  itself  boimd  by  its  decision  on  the  prior  writ,  the 
prior  decision  not  being  reviewable  in  the  supreme  court  for  lack  of  linality.-' 
A  decree  entered  in  strict  accordance  with  the  mandate  on  a  prior  appeal  will  be 
affirmed  on  motion.-'  An  attempt  by  a  substituted  party  on  second  appeal  to 
raise  a  constitutional  question,  which  in  the  prior  appeal  it  was  decided  his  pred- 
ecessor was  in  no  position  to  raise,  must  fail."*  On  proceedings  in  error  after 
a  retrial  ordered  by  the  court  of  appeals  in  Kansas,  the  supreme  court  will  review 
the  questions  decided  on  the  previous  appeal,  where  they  are  of  great  public  im- 
poi-tance,  and  the  decision  below  raises  a  conflict  in  the  law.^°  The  decision  on 
appeal  from  an  order  continuing  an  injunction  against  trespass  until  the  hearing 
of  the  trespass  case  is  not  binding  on  appeal  in  the  trespass  case.''  A  dismissal 
of  an  appeal  concludes  aU  questions  raised  by  the  motion."' 

§  14.  Provisional,  ancillary,  and  interlocutory  relief. ^^ — Where  an  order 
appointing  a  receiver  was  appealed  to  the  supreme  court  and  affirmed,  and  pend- 
ing that  appeal  the  main  case  was  decided  and  appealed  to  the  appellate  court, 
the  latter  court  will  not  enjoin  possession  by  the  receiver  pending  its  decision.-' 

§  15>  Decision  and  determination.  A.  Affirmance  or  reversal.^" — Errors 
which  do  not  prejudice  appellant,'^  or  are  not  substantial,  do  not  warrant  a  re- 


in. Severing  v.  Smith,  121  Iowa,  607,  96 
N.  W.   1110. 

16.  Montg-omery  County  ▼.  Cochran  [C.  C. 
A.]   126  F.   456. 

17.  Fitzgerald  v.  City  of  Benton  Harbor 
[Mich.]  94  N.  W.  186;  Johnson  v.  Chicago, 
etc.,  R.  Co.  [Iowa]  93  N.  W.  642;  Lewis  v. 
Upton,  90  App.  Div.  453,  86  N.  T.  S.  397. 
Notwithstanding  the  former  Judgment  of  af- 
firmance of  the  appellate  terra  was  reversed 
on  another  question  by  the  court  of  appeals. 
Kellegher  v.  Forty-Second  St.  M.  &  St.  N. 
Ave.  Ri  Co.,  87  App.  Div.  630,  84  N.  T.  S. 
784. 

18.  Cunningham    v.    Nilson,    84    N.    T.    a 

669. 

10.  Board  of  Com'rs  of  Rio  Grande  County 
V.  Phye,  31  Colo.  176,  71  P.  1108. 

20.  Badische  Anilin  &  Soda  Fabrik  v.  A. 
Klipsteln  &  Co..  125  P.  543. 


21.  Connor  v.  General  Fire  Extinguisher 
Co.,  174  N.  T.  515,  66  N.  B.  1106. 

23.  TJ.  S.  V.  Denver  &  R.  G.  R.  Co.,  191  U. 
S.  84.  24  S.  Ct.  33. 

23.  Motion  to  dispense  with  printing  rec- 
ord. Mclntlre  v.  Mclntlre,  20  App.  D.  C. 
134. 

24.  Great  Plains  Water  Co.  v.  Lamar 
Canal  Co.,  31  Colo.  96,  71  P.  1119. 

23.     Lorlmer  v.  Fairchild  [Kan.]  75  P.  124. 
2«.     Carter  v.  White,  134  N.  C.  466,  46  S.  E. 
983. 

27.  Muckenfuss  v.  Plshburne  [S.  C]  46  S. 
B.  537. 

28.  See  1  Curr.  L.  190. 

29.  Chicago  &  S..  B.  R.  Co.  v.  Kenney,  29 
Ind.  App.  506,  68  N.  E.  20. 

SO.     See  1  Curr.  L.  191. 

31.  Benson  v.  Bunting,  141  Cal.  462,  75 
P.   59;   Denver  v.  Teeter.    31   Colo.    4SC,    74   P. 
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versal,"  and  statutes  in  some  states  require  the  court  to  disregard  immaterial  er- 
rors;'" but  if  error  of  law  be  prejudicial,  reversal  will  follow,  though  the  result  of 


4b3;  Troy  v.  Brown  [S.  D.]  99  N.  W.  76; 
Gamewell  FIre-Alarm  Telegraph  Co.  v.  Fire 
&  PoUce   Telegraph   Co.,    25   Ky.   D.    R.   1010, 

76  S.  W.  862;  Koelling  v.  August  Gast  Bank 
Note  &  Lithographing  Co.  [Mo.  App.]  77  S. 
W.    474;    Allen   v.   Hazzard    [Tex.    Civ.   App.] 

77  S.  W.  26S.  Error  favorable  to  appellant. 
Thurston's  Adm'r  v.  Prather,  25  Ky.  L.  R. 
1137,  77  S.  W.  354.  Variance  between  plead- 
ing and  proof .  prejudicial  only  to  appellee. 
Bast  Jellico  Coal  Co.  v.  Golden,  25  Ky.  1,.  R. 
2056,  79  S.  W.  291.  Joint  tort  feasor  has  no 
interest  in  direction  of  verdict  for  his  co- 
defendant.  Robinson  v.  Chicago  &  A.  R.  Co. 
[Mich.]  97  N.  W.  689.  Appellant  cannot  com- 
plain of  findings  against  another.  Ambrose 
v.  Drew,  139  Cal.  665,  73  P.  643.  Failure  to 
make  finding  in  respect  to  a  counterclaim 
partially  allowed  does  not  prejudice  defend- 
ant. Cutting  Fruit  Packing  Co.  v.  Canty, 
141  Cal.  692.  75  P.  564.  Where  the  only  is- 
sue is  whether  the  note  sued  on  -was  deliv- 
ered, a  verdict  generally  tor  plaintift,  not 
finding  the  amount  of  recovery,  is  no  error 
available  to  defendant.  Buzanes  v.  Frost 
[Colo.  App.]  75  P.  594.  Objections  to  the 
allowance  of  an  amendment  to  defendant's 
pleas  will  not  be  considered  where  one  of 
plaintiffs  has  been  rightly  nonsuited  and 
the  other  has  obtained  a  verdict  of  which 
no  complaint  Is  made.  Carey  v.  Moore,  119 
Oa.  92,  45  S.  E.  998.  Plaintiff  Is  not  con- 
cerned In  the  regularity  of  the  steps  taken 
by  the  court  to  make  the  officer  whose  re- 
turn of  service  is  traversed  a  party  to  the 
proceeding.  Branan  v.  Nashville,  C.  &  St.  L. 
R.  Co.,  119  Ga.  738,  46  S.  E.  882.  Defendants 
cannot  complain  because  the  party  entitled 
to  judgment  waived  it  and  allowed  It  to  go 
in  favor  of  others.  Page  v.  Southern  Const. 
Co..  25  Ky.  L.  R.  1634,  78  S.  W.  879.  A  de- 
fendant who  was  served  cannot  object  that 
others  were  not,  the  judgments  being  sepa- 
rate as  to  each  defendant.  In  re  McGee  St. 
[Mo.]  74  S.  W.  993.  Appellant  Is  not  preju- 
diced by  a  conflict  between  an  incorrect  in- 
struction given  In  his  behalf  and  a  correct 
one  given  for  his  adversary.  Weston  v. 
Lackawanna  Min.  Co.  [Mo.  App.]  78  S.  W. 
1044;  Fehlhaue-  v.  City  of  St.  Louis  [Mo.] 
77  S.  W.  843.  Instruction  on  exemplary  dam- 
ages not  considered  "when  none  are  awarded. 
Sonnen  v.  St.  Louis  Transit  Co..  102  Mo.  App. 
271,  76  S.  W.  691.  Error  In  instructing  as 
to  quotient  verdicts  not  reviewable  In  ab- 
.=  ence  of  showing  that  one  was  rendered. 
Kolb  V.  St.  Louis  Transit  Co.,  102  Mo.  App. 
143,  75  S.  W.  1050.  An  instruction  imposing 
an  illegal  burden  on  plaintiff  does  not  preju- 
dice defendant.  York  v.  Farmers'  Bank  [Mo. 
App.]  79  S.  W.  968.  That  judgment  was  ren- 
dered in  favor  of  plaintiff's  attorney  for  half 
the  recovery,  that  amount  having  been  as- 
signed him  as  a  contingent  fee,  did  not 
prejudice  defendant.  Gulf,  C.  &  S.  P.  R.  Co. 
V.  Cooper  [Tex.  Civ.  App.]  77  S.  W.  263. 
See  1  Curr.  L.  191,  n.  22. 

32.  Parmly  v.  Farrar,  204  III.  38,  68  N. 
B.  438;  Baldwin  v.  Burt  [Neb.]  96  N.  W.  401; 
McCrea  v.  McGrew  [Idaho]  75  P.  67;  Pacey 
V.  McKinney  [C.  C.  A.]  126  P.  675;  Cook 
V.  Llttlefleld,  98  Me.  299,  66  A.  899;  Adams 
V.  Elwood,  176  N.  Y.  106,  68  N.  E.  126;  Jones 
V.  City  of  Chicago,   206  111.   374,   69  N.  E.  64; 


Brown  V.  Waterbury,  75  Conn.  727,  64  A.  lOOB; 
Tunnicliffe  v.  Fox  [Neb.]  94  N.  W.  1032; 
Clark  v.  Wolf  [Neb.]  96  N.  W.  495;  Ramlose 
V.  Dollman,  100  Mo.  App.  347,  73  S.  W.  917; 
Hannon  v.  St.  Louis  Transit  Co.,  102  Mo. 
App.  216,  77  S.  W.  158.  Objectionable  con- 
clusion of  fact  .and  law  stricken  out,  re- 
mainder necessitating  same  judgment  as 
that  rendered.  Kratz  v.  Cook  [Ind.  App.]  68 
N.  E.  689.  Inaccurate  language  of  com- 
plaint in  speaking  of  transaction  fully  de- 
scribed therein  treated  on  appeal  as  having 
been  amended  to  conform  to  proof.  W^hit- 
tern  v.  Krick,  31  Ind.  App.  677,  68  N.  B. 
094.  Insufficiency  of  paragraph  of  complaint 
not  relied  on  at  trial.  Insurance  Co.  of  North 
America  v.  Hegewald,  161  Ind.  031,  66  N.  E. 
902.  Subsequent  admittance  ciires  error  in 
rejecting  evidence.  Pittsburgh,  etc..  R.  Co. 
v.  McNeil  [Ind.  App.]  69  N.  E.  471.  Amend- 
ment to  judgment  so  as  to  provide  for  issue 
of  execution.  Knotts  v.  Crossly  [Neb.]  95 
N.  W.  848.  Action  against  makers  of 
note  and  executor  claiming  that  te.stator 
was  surety  merely,  judgment  determin- 
ing rights  not  set  aside  for  want  of  cross 
petition  [Code  §  3601].  Pratt  v.  Fishwild. 
121  Iowa,  642,  96  N.  W.  1089.  Error  in 
awarding  right  to  open  and  close.  Shaffer 
V.  Des  Moines  Coal  &  Hay  Co.  [Iowa]  98  N. 
W.  111.  Rejection  of  evidence  that  could 
not  have  changed  result  of  trial  in  court. 
In  re  Rice's  Will,  81  App.  Dlv.  223,  81  N. 
Y.  S.  68.  Joint  judgment  against  parties 
severally  liable  is  harmless  as  to  them. 
Johnson  v.  Bott  [Colo.  App.]  72  p.  612.  Fail- 
ure to  enter  findings  of  fact  and  conclu- 
sions of  law  in  record  affects  no  substantial 
right  and  is  not  ground  for  reversal.  Kerns 
V.  Lee  [Or.]. 75  P.  140.  Instructions  refused, 
substantially  embodied  in  others.  D'Arcy  v. 
Mooshkin,  183  Mass.  382,  67  N.  B.  339.  "Error 
in  failing  to  require  security  for  costs  will 
not  cause  reversal  of  a  judgment  for  plaintiff 
afSrmable  on  the  merits.  Good  Eye  Min. 
Co.  V.  Robinson,  .67  Kan.  510,  73  P.  102. 
Without  regard  to  the  theory  upon  which  It 
is  based,  a  judgment  of  the  trial  court  will 
be  afHrmed  unless  there  be  material  error. 
Woodmen  Ace.  Ass'n  v.  Hamilton  [Neb.]  97 
N.  W.  1017.  Where  the  court  has  jurisdic- 
tion of  a  vacation  appeal,  the  denial  of  n 
term  time  appeal  which  would  have  resulted 
in  no  benefit  to  appellant  is  no  ground  of 
reversal.  E.altlmore  &  O.  R.  Co.  v.  Ryan, 
31  Ind.  App.  597,  68  N.  E.  923.  See  1  Curr. 
L.   191,  n.   22. 

33.  Okl.  St.  1893,  5  4018.  Blackwell  v. 
Hatch,  IS  Okl.  169,  73  P.  933.  Wils.  Rev.  & 
Ann.  St.  1903,  §  4344.  Graham  v.  Helnrloh. 
13  Okl.  107,  74  P.  328.  Shannon's  Code,  § 
C351.  Pennsylvania  R.  Co.  v.  Naive  [Tenn.] 
79  S.  W.  124;  Sewell  v.  Tuthill  [Tenn.]  79  S. 
W.  376.  Where  the  entire  record  discloses 
that  the  judgment  is  clearly  right,  unsub- 
stantial errors  which  do  not  go  to  the 
merits  will  be  disregarded.  People's  Bank  of 
Pratt  v.  Friok  Co.,  13  Okl.  179,  73  P.  949. 
Amendable  defects  are  considered  amended 
or  disregarded  In  Washington  [Ball.  Code,  5 
6535].  Smith  v.  Newell,  32  Wash.  369,  73  P. 
369;  Selby  v.  Vancouver  Waterworks  Co.,  32 
Wash.  522,  73  P.  504.  Where  a  judgment  of 
the  municipal  court  is  supported  by  the  evi- 
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the  trial  might  have  been  the  same  without  the  error.'*  A  general  verdict  for 
defendant  where  an  invalid  defense  was  submitted  cannot  be  STistained.'"  A  final 
decree  rendered  ia  the  absence  of  necessary  parties  must  be  reversed  and  remanded 
in  order  that  proper  parties  may  be  made  regardless  of  how  notice  of  the  defect 
is  brought  to  the  attention  of  the  court."  "Where  plaintiff  fails  to  make  out  a 
case,  a  Judgment  rendered  on  verdict  for  defendant  will  be  affirmed,  notwith- 
standing errors  in  defendant's  behalf.'^  A  ruling  correct  on  the  merits  or  sus- 
tainable on  a  correct  theory  wiU  not  require  reversal,  though  based  on  a  wrong 
reason/'  and  a  verdict  supported  by  sufficient  evidence  will  not  be  set  aside  be- 
cause in  conflict  with  an  erroneous  instruction.'^  A  profitless  reversal,*'  or  one 
to  permit  the  recovery  of  nominal  damages,*^  will  not  be  made,  nor  can  plaintiff 
who  is  entitled  to  no  verdict  object  that  one  in  his  favor  is  inadequate;*''  but  a 
verdict  for  an  amount  unsupported  by  the  evidence  may  be  set  aside,  on  defend- 
ant's appeal,  though  one  for  a  larger  amount  would  have  been  sustained.*"  A 
nominal  judgment  for  a  plaintiff  entitled  to  none  will  be  affirmed  where  he  alone 
appeals,  though  it  would  have  been  reversed  had  defendant  appealed.**  A  judg- 
ment that  has  been  satisfied  will  be  affirmed.*"  An  affirmance  on  one  part/s 
bill  in  such  terms  as  to  deprive  his  adversary  of  any  benefit  from  reversal  on  his 
independent  bill  will  preclude  consideration  of  the  question  presented  thereby.*" 


denoe,   technical   errors   and   defects  not   af-  I 
feotlng     the     merits     will     be     disregarded 
[Daws   1902,  p.   1583,   u.  580,   §   326].      Green- 
berg  V.  Ang-erman.   84  N.  T.  S.   244. 

34.  Dysart  v.  Missouri,  K.  &  T.  R.  Co.  [C. 
C.  A.]  122  F.  223.    See  1  Curr.  L.  191,  ii.  23. 

35.  Heman  v.  Franklin,  99  Mo.  App.  348, 
73  S.  W.  314. 

36.  Reger  v.  Gall  [W.  Va.]  46  S.  B.  147. 

37.  Instructions.  Hesselbach  v.  St.  Louis 
[Mo.]  78  S,  W.  1009;  Fehlhauer  v.  City  of  St. 
Louis  [Mo.]  77  S.  W.  843.  Claim  against  es- 
tate not  sho"wn,  errors  in  evidence  and  In- 
structions not  considered.  itunlcke  v. 
Thomas'  Estate,  102  Mo.  App.  129,  76  S.  W. 
659.     See  1  Curr.  L.  191,   a.  23. 

38.  Where  it  appears  that  a  motion  for 
new  trial  dismissed  for  delay  In  filing  the 
engrossed  bill  of  exceptions  should  have 
been  denied  on  the  merits,  the  dismissal  will 
be  affirmed.  Galbrith  v.  Lowe,  142  Cal.  295, 
75  P.  831.  Error  In  falling  to  compel  a  wit- 
ness to  answer  a  question  objected  to  on 
the  ground  of  privilege  is  not  reversible 
where  the  answer  is  inadmissible  as  evi- 
dence. Bullard  v.  Smith,  28  Mont.  387,  72 
P.  761. 

39.  Collins  V.  George  [Va.]  46  S.  B.  684. 
Disregard  by  jury  of  erroneous  Instruction 
is  harmless.  Stoner  v.  Mau  [Wyo.]  72  P. 
193.  That  the  verdict  Is  contrary  to  an  er- 
roneous instruction  does  not  require  reversal. 
Johnston  v.  Kleinsmlth  [Tex.  Civ.  App.]  77 
S.  W.  36.  The  court  will  not  inquire  as  to 
whether  instructions  to  jury  were  erro- 
neous, where  the  verdict  Is  the  only  one  jus- 
tifiable by  the  evidence.  Klelbeck  v.  Chi- 
cago, B.  &  Q.  R.  Co.  [Neb.]  97  N.  W.  760; 
American  Order  of  Protection  v.  Stanley 
[Neb.]    97   N.   W.   467. 

40.  Where  same  judgment  would  again 
be  entered  because  of  change  of  circumstan- 
ces. Richards  v.  Enlow  Cattle  Co.  [Neb.]  98 
N.  W.  659.  Dismissal  of  injunction  bill,  the 
subject  of  which  has  expired.  Jones  v. 
Smith  [Neb.]  97  N.  W.  304.  Where  defend- 
ant was  entitled  to  affirmative  relief  by  rea- 


son of  a  tender  filed  below,  a  Judgment  re- 
fusing It  will  not  be  reversed  where  he  has 
since  withdrawn  the  tender.  Whitingf  v. 
Doughton,  31  Wash  327,  71  P.  1026.  Re- 
versal will  not  be  granted  where  the  evi- 
dence upon  which  it  is  claimed  a  different 
result  might  be  reached  has  been  destroyed. 
In  re  Campbell,  124  F.  417.  Time  for  whlohl 
liquor  license  Is  sought  having  expired. 
State  V.  Harrison,  173  Mo.  19,  72  S.  W.  1072. 
Decree  for  defendant  in  Injunction  affirmed 
where  property  has  been  finally  adjudged  to 
him  In  another  suit.,  Phllippi  v.  American 
Brass  &  Mfg.  Co.  [Mo.  App.]  78  S.  W.  77. 
See  1  Curr.  L.  192,  n.  88. 

41.  Judgment  for  defendant  will  not  be 
reversed  where  plaintiff  Is  entitled  only  to 
nominal  damages.  Ladd  v.  Redle  [Wyo.]  75 
P.  691;  Gllbertson  v.  Incorporated  Town  of 
Lake  Mills  [Iowa]  94  N.  W.  481;  Cook  v. 
Smith,  67  Kan.  63,  72  P.  524.  See  1  Curr. 
L.  191,  n.  28. 

42.  Masor  v.  Jacobus,  84  N.  T.  S.  689. 
Plaintiff  cannot  complain  of  amount  of  judg- 
ment for  all  he  would  have  been  entitled  to 
in  a  proper  action,  where  technically  he  is 
entitled  to  none  at  all.  Talcott  v.  Janasson, 
85  N.  T.  S.   833. 

43.  Myers  v.  Myers,  86  App.  Dlv.  73,  83  N. 
Y.  S.  236.  Compare  Galef  v.  Pinkelstein,  84 
N.  T.  S.  856.  Where  a  jury  Is  Instructed  to 
return  a  verdict  for  the  amount  of  a  license 
tax  sued  for,  if  they  find  It  to  be  reasonable 
and  for  such  a  sum  as  they  deem  just,  If 
they  find  it  to  be  unreasonable,  and  return 
a  verdict  for  less;  the  rule  that  a  defendant 
cannot  object  to  too  small  a  verdict  does  not 
apply,  since  if  the  tax  is  unreasonable,  It  Is 
wholly  void  and  neither  court  nor  Jury  could 
assess  a  less  sum.  Postal  Telegraph-Cable 
Co.  V.  New  Hope,  192  U.  S.  65,  24  S.  Ct.  204. 

44.  Adler  v.  Schaumberger,  84  N.  T.  S. 
236. 

45.  Horwltz  V.  Reinert,  84  N.  T.  S.  124; 
Jouda  V.  Kaplan,  84  N.    T.  S.   863. 

46.  Bdwards  v.  Central  of  Georgia  R.  Co., 
118  Ga.  678,   45  S.  B.  462. 
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Counsel  \dll  not  be  encouraged  in  stubborn  efforts  to  demonstrate  that  rulings 
upon  unimportant  and  trifling  matters  of  practice  are  erroneous.*'  Manifest  er- 
ror in  submitting  an  issue  of  law  to  the  jury  will  necessitate  a  reversal  where  the 
verdict  is  not  responsive  to  the  issues  and  it  does  not  appear  what  else  was  sub- 
mitted,*' and  where  the  damages  were  assessed  under  an  invalid  count,  the  judg- 
ment will  be  reversed,  though  the  declaration  contains  a  good  count  and  the  dam- 
ages are  for  a  sum  that  would  be  sustained  under  the  valid  count.*"  An  incor- 
rect assessment  for  street  improvement  will  not  be  disturbed  where  appellant 
fails  to  show  that  his  assessment  would  be  materially  less  under  a  correct  appor- 
tionment.'"' Where  both  parties  bring  error  and  establish  it  by  the  record,  re- 
versal must  follow."^  Decision  may  be  had  by  agreement."^  A  void  judgment 
cannot  be  reversed  in  Kentucky  before  a  motion  to  set  it  aside  has  been  made 
and  overruled  below."' 

Where  a  party  has  committed  a  defect  or  default  in  proceedings,  a  pro  forma 
affirmance  may  be  made  without  consideration  of  the  merits,''*  as  where  pleadings 
necessary  to  a  determination  of  the  issues  are  not  in  the  record  and  are  beyond  the 
reach  of  the  court ;"  and  ■  affirmance  follows  where  the  alleged  statement  of  facts 
is  stricken  from  the  files  and  no  issue  is  presented  on  the  record  proper ;''°  so 
where  there  is  no  real  dispute."'  An  application  for  affirmance  on  the  ground 
of  failure  to  perfect  the  appeal  will  be  denied  where  not  preceded  by  the  proper 
statutory  steps,"'  and  where  the  appellant  on  being  granted  an  appeal  on  terms 
makes  no  move  to  comply,  a  presentation  of  the  record  for  affirmance  is  unneces- 
sary, as  the  judgment  below  stands."*  In  Texas,  failure  of  appellant  to  file  briefs 
below  is  not  ground  for  affirmance  on  certificate."    Appellee  may  not  have  an 


47.  Cordill  v.  Minnesota  Elevator  Co.,  89 
Minn.  442,  95  N.  W.  306. 

48.  Marguilies  v.  Goldstein,  86  N.  T.  S. 
1024. 

4».  Illinois  Cent.  R.  Co.  v.  Harper  [Miss.] 
86   So.   764.  - 

BO.  Barrett  v.  Palls  City  Artificial  Stone 
Co.,  21  Ky.  K  R.  669.  52  S.  W.  947;  Levi  v. 
Coyne,  22  Ky.  L.  R.  493,  57  S.  W.  790;  Barber 
Asphalt  Pav.   Co.  v.  Gaar.  24  Ky.  L.  R.   2227, 

73  S.  "W.  1106;  Zender  v.  Barber  Asphalt  Pav. 
Co.,  24  Ky.  D.  B.  2279,  74  S.  W.  201;  Schuster  v. 
Barber  Asphalt  Pav.  Co.,  24  Ky.  L.   R.   2346, 

74  S.  W.  226;  Chawk  v.  Seville,  21  Ky.  L.  R. 
1769,  56  S.  W.  414;  McHenry  v.  Selvage,  99 
Ky.  235,  35  S.  W.  645;  Snyder  V.  Barber  As- 
phalt Pav.  Co.,  24  Ky.  L,.  R.  2348,  73  S.  "W. 
1118. 

51.  Kuhlman  v.  Cole   [Neb.]  98  N.  W.  419. 

52.  In  re  Bill's  Estate,  141  Cal.  xviii.,  74 
P.  704.  Reversal  In  accordance  with  stipu- 
lation will  be  granted,  though  afiirmance 
would  have  resulted  otherwise.  Mantle  v. 
Largey,  28  Mont.  38,  72  P.  303.  See  1  Curr. 
L.    192,  n.   36. 

63.  Appeal  after  motion  and  before  deci- 
sion is  premature  [Civ.  Code  Prao.  §  763]. 
Lyon's  Ex'x  v.  Logan  County  Bank's  As- 
signee,  25  Ky.  L.  R.   1668,  78  S.  W.   454. 

54.  Failure  to  furnish  briefs.  Turpin  v. 
Gale  [Md.]  67  A.  208;  Davison  v.  Keeton 
[Tex.  Civ.  App.]  73  S.  W.  1083.  Brief  failing 
to  comply  with  Rule  10,  subd.  3.  Larkln  v. 
Butte  &  B.  Consol.  Min.  Co.,  28  Mont.  41,  72 
P.  304;  Knobb  V.  Reed,  28  Mont.  42,  72  P. 
304;  Allen  v.  Reely,  28  Mont.  625,  73  P.  118; 
Frederick  v.  McMahon,  28  Mont.  263,  72  P. 
620.  No  bill  of  exceptions.  West  v.  Rich- 
mond R.  &  B.  Co.  [Va.]  46  S.  B.  330.  No  ab- 
stract   or   briefs.      Harburger   v.    Smith,    177 


Mo.  S69,  76  S.  W.  623.  No  abstract  of  record 
or  evidence.  Hlckox  v.  Springfield,  208  111. 
28,  69  N.  B.  846.  Failure  to  perfect  appeal 
in  time  [Rev.  St.  1899,  §  812].  Long  v. 
Hawkins  [Mo.]  77  S.  W.  77.  Election  case, 
failure  to  file  transcript,  on  appeal  from 
county  to  circuit  court  [Shannon's  Code.  §§ 
4882.  4883].  Hayes  v.  Kelley  [Tenn.]  76  S. 
W.  891.  Failure  of  record  to  show  that  as- 
signments of  error  were  filed  below.  Gid- 
cumb  v.  Gldcumb  [Tex.  Civ.  App.]  73  S.  W. 
827.  No  question  presented  by  record.  Mc- 
Cormick  v.  Carey  [Neb.]  95  N.  W.  364.  Only 
proposition  urged  being  one  that  cannot  be 
reviewed  without  statement  of  facts,  and 
statement  not  approved  or  ordered  filed  by 
trial  Judge.  Kennedy  v.  Birch  [Tex.  Civ. 
App.]  74  S.  "W.  593.  Failure  for  1%  months 
after  receipt  of  transcript  to  file  It,  suffi- 
cient excuse  for  filing  promptly  on  receipt, 
though  late,  being  shown.  Faux  v.  Lamaire 
[Tex.  Civ.  App.]  77  S.  W.  439.  Insufficient 
number  of  plats  filed  necessary  to  under- 
standing of  case.  Stephens  v.  McDonald,  132 
N.  C.  135,  43  S.  B.  692.  See  1  Curr.  L.  192, 
n.    37. 

55.  Error  to  judgment  In  certiorari  to  re- 
view judgment  of  justice,  original  declaration 
not  brought  up  to  superior  court.  Ross  v. 
Mercer,    118  Ga.   905,   45  S.  E.   787. 

50.  Sprague  v.  Meagher,  32  Wash.  62,  72 
P.  708. 

67.  Judgment  for  sum  admitted  to  be  due 
and  no  provision  for  body  execution  as  de- 
manded. Kush  V.  Howes,  85  N.  Y.  S.  1124. 
See  1   Curr.  L.  192,   n.   38. 

58.  Rev.  St.  1899,  §  812.  Kronck  v.  Reid 
[Mo.  App.]   79  S.  W.  1001. 

69.     State  V.  Thomas  [Tenn.]  77  S.  W.  667. 

60.     Rev.    St.    1895,   arts.    1016,    1017,    llmlt- 
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affirmance  for  want  of  prosecution  on  a  certificate  filed  after  the  term  at  which 
the  transcript  should  have  been  presented,  a  writ  of  error  having  been  sued  out 
in  the  interim."^ 

Failure  to  file  briefs  is  tantamount  to  a  confession  of  error,  but  reversal 
wiU  not  follow  failure  to  argue  a  point  unless  necessary  for  the  protection  of  the 
court." 

An  equal  division  of  sitting  and  qualified  judges  makes  an  afBrmance." 
Eeversal  or  afiBrmance  must  be  entire,  unless  parts  of  the  judgment  are  sover- 
able,'*  but  where  a  judgment  consists  of  severable  parts,  there  may  be  affirmance 
as  to  the  part  not  affected  by  the  error,  and  reversal  as  to  the  rest.*'  A  judg- 
ment bad  as  to  one  is  bad  as  to  all,  and  must  be  reversed  as  to  aU  defendants, 
though  it  would  have  been  proper  against  certain  of  them."  Where  in  trespass 
to  try  title  the  judgment  is  in  favor  of  intervenors,  and  defendants  alone  ap- 
peal, it  will  be  affirmed  as  to  plaintiffs,  though  reversed  as  to  defendants  and 
interveners."^  As  between  appellees  no  change  can  be  made  in  tlie  judgment  ap- 
pealed from.'*  Affirmance  of  an  interlocutory  judgment  will  lead  to  affirmance 
of  the  final  decree,  where  no  otlier  questions  are  presented.'"  On  reversal,  ap- 
pellee will  be  adjudged  to  repay  money  he  has  received  on  the  judgment,  with 
legal  interest.'"*  Where  a  judgment  in  a  creditor's  action  to  compel  an  executor 
to  sell  real  estate  to  pay  debts  is  reversed,  the  defendant  is  entitled  to  a  restitu- 
tion of  the  property  and  an  accounting  for  mesne  profits,  notwithstanding  a  new 
trial  was  ordered.''^ 

Reversal  on  terms." — The  court  cannot,  on  reversing  a  judgment  for  plain- 
tiff in  slander,  put  defendant  on  terms  by  which  the  judgment  will  stand  as 
security  for  any  judgment  rendered  on  retrial,  though  the  original  defendant  has 
deceased  pending  appeal,  and  reversal  will  abate  the  suiL^* 


tng  STTOunds  to  failure  to  file  record  on  ap- 
peal. Gulf,  C.  &  S.  F.  R.  Co.  V.  Hall  [Tex. 
Civ.  App.]    76  S.  W.  590. 

61.  Western  Union  Tel.  Co.  v.  Woftord 
[Tex.  Civ.  App.]   72  S.  W.  620. 

63.  Irvln  v.  Rushville  Co-operative  Tel. 
Co..   161   Ind.   624,    69   N.   E.    258. 

63.  State  v.  Sunapee  Dam  Co.  [N.  H.]  55 
A.  899;  Com.  Title,  Ins.  &  Trust  Co.  V.  Cole- 
man, 206  Pa,  635,  66  A.  320;  Gibba  v.  Selbt, 
118  Wis.  146,  93  N.  W.  1097;  Central  of  Geor- 
gia R.  Co.  V.  Wallace,  119  Ga,  238,  46  S. 
E.  87.     See  1  Curr.  L.  192,  n.    39. 

64.  Seymour  v.  Richardson  Fueling  Co., 
206  111.  77,  68  N.  B.  716.  Failure  of  one  of 
joint  defendants  to  perfect  appeal,  and  fail- 
ure of  defendant,  as  to  whom  judgment  is 
totally  void,  to  object  on  that  ground  Imma- 
tarlal.  Sohoenberger  v.  White,  76  Conn.  605, 
54  A.  882.  Where  the  question  submitted  to 
the  jury  Is  whether  plaintiffs  own  certain 
tracts  of  land  or  any  part  thereof,  and  they 
answer  "no,"  any  error  as  to  one  of  the 
tracts  will  result  on  appeal  In  reversing  the 
judgment  and  granting  a  new  trial  as  to  all. 
Rowe  v.  Cape  Fear  Lumber  Co.,  133  N.  C. 
433,  4S  S.  H.  880.     See  1  Curr.  L.  192,  n.  42. 

69.  City  of  Buffalo  v.  Delaware,  L.  &  W. 
R.  Co.,  176  N.  T.  308,  68  N.  B.  587.  Decree 
granted  on  condition  unfavorable  to  appel- 
lant affirmed  without  condition,  other  party 
not  appealing.  O'Connor  v.  Hendriok,  90 
App.  Dlv.  432,  86  N.  Y.  S.  1.  An  action  of 
assumpsit  is  severable  from  the  attachment 
issued  In  aid  thereof.  Mullen  v.  Camp  [Pla.] 
36  So.  402.  Where  the  action  is  for  the  re- 
covery of  distinct  parcels  of  land,  and  suc- 


cessful as  to  a  part  only,  though  all  should 
have  been  recovered,  the  judgment  may  be 
affirmed  in  eo  far  as  It  is  correct,  and  re- 
versed and  remanded  as  to  the  other  matters. 
Village  of  Lee  v.  Harris,  206  111.  428,  69  N. 
B.   230. 

66.  One  defendant  having  valid  personal 
defense  Included  In  general  judgment  against 
several.  Seymour  v.  O.  S.  Richardson  Fuel- 
ing Co.,  205  111.  77,  68  N.  E.  716.  Where  a 
party  not  served  and  not  appearing  was 
erroneously  Included  in  the  Judgment,  a  re- 
versal was  necessary  as  to  all  parties. 
Hutchinson  v.  Sine,  105  111.  App.  638.  Judg- 
ment for  costs  to  two  defendants,  one  only 
entitled.  Kriz  v.  Peege,  119  Wis.  105,  95 
N.  W.  108. 

Contra:  Where  there  is  no  evidence  war- 
ranting a  judgment  as  to  one  of  defendants 
it  may  be  modified  by  reversal  as  to  him 
and  affirmance  as  to  his  eodefendant.  Crow 
v.  Williams   [Mo.  App.]   79   S.  W.  183. 

67.  Eddy  v.  Bosley  [Tex.  Civ.  App.]  78  S. 
W.    565. 

68.  Schwarta  v.  Hosetta  Gravel  Pav.  & 
Improvement  Co.,  110  La.  619,  34  So.  709. 

69.  Order  denying  injunction,  and  judg- 
ment sustaining  demurrer  and  dismissing 
bill.  Atlanta  Trust  &  Banking  Co.  v.  Nelms, 
119  Ga.  630,  46  S.  E.  851. 

70.  Fox  V.  Willis,  24  Ky.  L.  R.  2173,  78  S. 
W.    743. 

71.  Holly  V.  Gibbons,  177  N.  Y.  401,  69  N. 
B.   731. 

72.  See  1  Curr.  L.  196. 

7S.  Irvine  v.  Gibson,  26  Ky.  L.  R.  1418,  77 
S.  W.  1106. 
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(§  15)  B.  Transfers  and  removals,  and  certifications  or  reservations.''* — 
The  circuit  court  of  appeals  will  certify  a  question  as  to  the  jurisdiction  of  the 
circuit  court  to  the  supreme  court,  and  meanwhile  reserve  the  other  questions  in 
the  case."  An  appeal  to  the  wrong  court,  in  Missouri,  will  be  transferred  by 
that  court  suo  motu  to  the  court  having  jurisdiction."  And  in  case  of  an  erro- 
neous transfer  by  the  court  of  appeals  the  supreme  court  will  return  the  cause 
to  that  court.''^  Where  a  case  is  appealed,  in  Indiana,  to  the  supreme  court  on 
a  constitutional  question,  the  action  of  that  court  in  transferring  the  case  to  the 
nppellate  court,  which  is  without  jurisdiction  of  such  questions,  in  effect  decides 
such  question  adversely  to  the  appellant.'" 

(§15)  C  Remand  or  final  determination.'"' — Final  determination  may  be 
given*?  if  the  pleadings  show  conclusively  that  plaintiff  in  error  is  entitled  to 
judgment,*^  or  if  no  different  or  more  favorable  result  can  be  reached  on  new 
trial  f^  but  if  any  material  fact  or  right  is  in  doubt,*'  or  the  interests  of  justice 
require  it,**  or  if  there  be  evidence  tending  to  make  a  case  or  defense,  though 


74.  See  1  Curr.  L.  193. 

75.  Sun  Printing  &  Pub.  Aas'n  V.  Edwards 
[C.  C.  A.]  121  P.  826. 

70.  Reed  v.  Gulp  [Mo.  App.]  74  S.  W.  422; 
Dennison  v.  Keasbey  [Mo.  App.]  78  S.  W. 
1041;  Jackson  v.  Binnicker  [Mo.]  77  S.  W. 
740. 

77.  Porter  v.  Kansas  City  &  Northern 
Connecting  R.  Co.,  175  Mo.  96,  74  S.  W.  992; 
Wilden  v.  McAllister  [Mo.]   77  S.  W.  730. 

7S.  Jurisdiction  concluded  by  transfer. 
Frank  Bird  Transfer  Co.  v.  Krug,  30  Ind. 
App.   602,    65  N.  E.  309. 

79.  See   1  Curr.  L.  193. 

80.  "Where  the  trial  court  committed  no 
error  in  the  rejection  of  evidence,  and  the 
record  Is  sufficient  for  the  court  on  appeal 
to  determine  the  case  on  Its  merits,  the 
court  will  do  BO  and  direct  a  proper  judg- 
ment "Without  remanding  the  case  to  the 
lower  court.  Security  Sav.  Soc.  v.  Cohalan, 
31  Wash.  266,  71  P.  1020.  Where  judgment 
on  the  pleadings  Is  entered  for  plaintiff  on 
the  overruling  of  a  demurrer  to  the  com- 
plaint and  refusal  to  plead  further,  it  is  dis- 
cretionary with  the  supreme  court  on  affirm- 
ance to  enter  final  judgment  or  remand  for 
further  proceedings.  MoLeod  v.  Lloyd,  43 
Or.  260,  74  P.  491.  Prior  to  the  amendment 
of  1903  In  New  York,  where  the  trial  court 
entered  Its  decision  in  the  short  form,  the 
.Tppellate  division  was  required  to  review  all 
questions  of  fact  and'la^v  and  grant  such 
Judgment  to  either  party  as  the  facts  war- 
ranted, without  ordering  a  new  trial  [Code 
Civ.  Proc.  1022  as  amended  by  Laws  1903, 
c.  86,  p.  237].  Multz  v.  Price,  91  App.  Dlv. 
480,  88  N.  Y.  S.  480. 

81.  Story  v.  Robertson  [Neb.]  98  N.  W. 
S25.  If  defendants'  pleas  show  no  defense, 
the  court  on  reversal  will  render  judgment 
for  plaintiff.  Hurlburt  &  Sons  v.  Straub 
[W.  Va.]    46  S.  E.  163. 

82.  Cohen  v.  Boccuzzl,  86  N.  Y.  S.  187. 
Evidence  was  all  received  and  afterwards  re- 
jected and  Included  in  bill  of  exceptions,  and 
no  rulings  made  that  indicated  that  appellee 
had  any  evidence  excluded,  or  failed  to  of- 
fer any  he  could  produce.  Lippincott  v. 
Lawrle,  119  Wis.  573,  97  N.  W.  179.  See  1 
Curr.  L.  193,  n.  56. 

83.  Flschbeok  v.  Mlelenz,  119  Wis.  27,  96 
N.  W.  426;  Western  Union  Tel.  Co^  v.  Carver 
[Tex.    Civ.    App.]    74    S.    W.    55.      Verdict    for 


full  amount  of  counterclaim  Ignoring  direc- 
tion to  find  for  plaintiff  on  his  claim,  new 
trial  necessary.  Smith  v.  Morrison  [Colo. 
App.]  74  P.  535.  Judgment  against  prin- 
cipal and  agent  who  was  also  surety.  Re- 
versal as  to  principal,  final  judgment  against 
surety  cannot  be  rendered.  Tabet  v.  Powell 
[Tex.  Civ.  App.]  78  S.  W.  997.  Where  the 
trial  court  changes  a  special  finding  of  the 
jury  from  an  affirmative  to  a  negative  an- 
swer, because  contrary  to  the  undisputed 
evidence,  the  supreme  court  on  reversal  may 
grant  a  new  trial  [Rev.  St.  1898,  §  3071]. 
Blohowak  v.  Grochoski,  119  Wis.  189,  96  N. 
W.  651.  Where  the  court  below  decides  a 
case  as  upon  bill  and  ansTirer,  overlooking  the 
fact  that  a  general  replication  has  been  filed 
the  decree  will  be  reversed  and  the  case 
remanded  for  decision  as  though  no  decree 
had  been  entered.  Echols  v.  Tracewell,  52 
W.  Va.  614,  44  S.  E.  164.  Final  judgment 
cannot  be  awarded  In  an  election  contest 
where  the  trial  court  has  found  that  election 
officers  were  guilty  of  wilful  malconduct. 
and  it  Is  not  shoivn,  and  cannot  bo  deter- 
mined, how  much  or  In  what  way  the  vote 
was  affected  thereby.  Kenworthy  v.  Mast,  141 
Cal.  268,  74  P.  841.  Where  a  complaint  con- 
tains two  distinct  causes  of  action,  and  a 
counterclaim  is  pleaded  to  both  of  them 
growing  out  of  the  contract  on  which  the 
second  cause  of  action  Is  founded,  and  on 
the  trial  orders  are  entered  setting  aside  the 
verdict  on  the  first  cause  of  action  as  In- 
adequate, denying  defendant's  motion  to  set 
aside  the  verdict  on  the  second  cause,  and 
dismissing  the  counterclaim,  which  orders  on 
appeal  are  all  affirmed,  the  defendant  is  en- 
titled to  a  retrial  of  the  whole  case  without 
express  provision  therefor,  and  without  mo- 
tion therefor  In  the  appellate  court.  Vernon 
V.  O'Bannon  Co.,  86  App.  Div.  374,  83  N.  Y. 
S.   878.     See  1  Curr.  L..  193,  n.  65. 

84.  Laporte  v.  Laporte,  109  La.  958,  34  So. 
38;  Smith's  Heirs  v.  Johnston,  110  La.  B67, 
34  So.  677.  On  reversal  of  a  judgment  as 
unsupported  by  the  evidence.  It  is  within  the 
discretion  of  the  court  to  remand  for  a  new 
trial,  but  such  course  will  be  followed  only 
when  It  appears  that  the  ends  of  justice  will 
be  best  served  thereby.  Maupln  v.  Scottish 
Union  &  Nat.  Ins.  Co.,  .53  W.  Va.  657,  4,5  S. 
B.  1003.  In  furtherance  of  justice,  where  a 
finding    Is    set    aside,    and    the    former    trial 
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the  weight  be  against  it,"  or  where  the  reversal  is  not  based  upon  findings  or  a 
verdict,'*  or  where  the  verdict  or  findings  on  which  the  judgment  is  based  are 
not  supported  by  the  evidence,*''  a  remand  for  a  new  trial  is  necessary.*'  Where 
the  appellate  court  of  Illinois  reverses  a  case  tried  to  a  jury,  for  an  error  of  law,  it 
should  remand  it  for  a  new  trial.*'  Where  an  equitable  proceeding  is  erroneously 
brought  before  the  clerk  and  appealed  to  the  superior  court,  that  court  will  be 
permitted  to  retain  jurisdiction  and  make  all  necessary  orders,  and  to  that  end 
the  case  will  be  redocketed  in  that  court.*"  Eemand  wiU  not  be  made  on  reversal 
of  judgment  for  plaintifE  on  the  ground  that  defendant  owed  him  no  legal  duty,'^ 
or  where  plaintiff  could  not  recover  in  any  event.*''  Eemand  will  not  be  made 
in  a  chancery  case  on  account  of  newly  discovered  evidence  which  is  merely  cumu- 
lative." Where  the  issues  are  numerous,  and  the  trial  involved  much  time  and 
expense,  a  retrial  as  to  all  will  not  be  granted,  on  the  ground  that  the  finding  on 
an  unimportant  issue  is  not  sustained  by  the  evidence.'*  On  appeal  from  a  de- 
cree of  specific  performance  for  complainant  after  the  improper  sustaining  of  a 
demurrer  to  the  cross  bill,  final  decree  for  specific  performance  cannot  be  en- 
tered, but  the  case  must  be  remanded  for, issue  on  the  cross  bill."  The  appellate 
court  of  Illinois  may  reverse  without  remandiag,  on  the  ground  that  the  weight 
of  evidence  did  not  authorize  the  verdict,  and  in  such  ease  the  facts  found  will 
conclude  the  supreme  court,  but  it  may  inquire  into  the  law  arising  out  of  such 
facts.'» 

Judgment  may  he  modified,^''  if  everything  necessary  to  advise  the  court  in 
90  doing  is  before  it,"  or  the  facts  admitted  and  the  judgment  as  modified,  af- 


was  unsatisfactory.  Instead  of  entering  or 
directing  a  new  decree,  the  appellate  court 
will  remand  the  cause  for  further  proceed- 
ings.    Faulkner  v.  Sims  [Neb.]  94  N.  W.  113. 

85.  Williams  v.  Delaware,  L.,  &  W.  R.  Co., 
81  App.  Div.  444,  80  N.  T.  S.  945. 

86.  Schmid  V.  Frankfort  [Mich.]  96  N.  W. 
1066. 

87.  Where  the  judgment  appealed  from 
correctly  followed  the  findings,  which  were 
erroneous  and  not  supported  by  the  evi- 
dence, the  supreme  court  on  reversal,  can- 
not enter  judgment  for  the  opposite  party, 
but  can  only  remand  for  retrial.  Gwin  v. 
Calegaris,  139  Cal.  384,  73  P.  851.  Where 
the  report  of  a  referee  Is  discredited  by  find- 
ings receiving  no  support  from  the  evidence 
a  new  trial  must  be  had.  Fountain  v.  Kin- 
ney, 66  Kan.  797,  72  P.  392.  In  Michigan, 
the  court  will  not  enter  Judgment  for  ap- 
pellant, where  there  is  a  reversal  because 
of  lack' of  evidence  to  sustain  the  verdict,  for 
the  reason  that  the  evidence  on  a  new  trial 
may  not  be  the  same  as  In  the  record.  Mont- 
morency County  V.  Putnam  [Mich.]  97  N.  W. 
399.  Where  plaintiff  merely  moved  for  judg- 
ment notwithstanding  verdict,  which  was  de- 
nied and  judgment  entered  for  defendant, 
final  determination  cannot  be  given  on  re- 
versal on  appeal,  a  new  trial  being  neces- 
sary. Standard  Mfg.  Co.  v.  Slot  [Wis.]  98 
N.  W.  923.  On  a  general  reversal  on  appeal 
on  the  evidence,  the  appellee  is  entitled  to  a 
retrial  as  a  matter  of  right.  Talcott  v. 
Delta  County  Land  &  Cattle  Co.  [Colo.  App.] 
73   P.   256. 

88.  Bray  v.  O'Rourke,  89  App.  Div.  400,  85 
N.  T.  S.  907.  Judgment  for  defendant  re- 
versed but  not  clear  that  plaintiff  could  not 
recover.     Id. 

89.  Seymour  v.  Richardson  Fueling  Co., 
206  111.    77,  68  N.  B.   716. 


90.  Smith  V.  Gudger,  133  N.  C.  627,  45  S. 
B.  965. 

91.  Sykes  v.  St.  Louis  &  S.  B.  R.  Co.  [Mo.] 
77   S.  W.   723. 

92.  Contributory  negligence.  Gulf,  etc.,  R. 
Co.  V.  Matthews  [Tex.  Civ.  App.]  74  S.  W. 
803.  Where  plaintiff's  testimony  would  not 
justify  a  verdict  in  any  event  and  It  does 
not  appear  that  any  testimony  offered  by 
him  has  been  excluded,  a  reversal  of  a  judg- 
ment in  his  favor  will  not  be  accompanied 
by  a  remand  for  a  new  trial.  Waters  v.  An- 
thony, 20  App.  D.  C.  124.  Where  a  bill  and 
the  evidence  show  an  unenforceable  claim, 
a  decree  for  complainant  will  be  reversed 
and  the  bill  dismissed  though  no  demurrer 
was  Interposed  below.  Poling  v.  Williams 
[W.  Va.]  46  S.  B.  704. 

93.  Partnership  accounting.  Rowan  v. 
Lamb   [Miss.]   36   So.  427. 

94.  Rose  V.  Mesmer,  142  Cal.  322,  75  P. 
906. 

95.  Katzenberger  v.  Weaver,  110  Tenn. 
620,  75  S.  W.  937. 

96.  Supple  V.  Agnew,  202  111.  S51,  66  N. 
B.   1069. 

97.  See  1   Curr.  L.   194. 

98.  Mechanics'  lien  on  too  much  land  may 
be  limited  to  the  proper  area.  Dusick  v. 
Green,  118  Wis.  240,  95  N.  W.  >144.  Striking 
out  provision  for  arrest  of  defendant.  Au- 
erbach  v.  Rogln,  40  Misc.  695,  83  N.  T.  S. 
154.  Failure  to  adjudge  costs  in  favor  of 
defendant  in  ejectment  disclaiming  posses- 
sion will  be  corrected.  Webb  v.  Reynolds 
[Ala.]  36  So.  15.  Replevin  by  chattel  nort- 
gagee,  judgment  for  defendant  modified  by 
canceling  the  mortgage.  Kimball  &  Co.  v. 
Deaton,  102  Mo.  App.  46,  74  ,S.  W.  427.  A 
judgment  for  defendant  in  ejectment  grant- 
ing aflirnfatlve  relief  and  giving  him  cer- 
tain  lands  not  sued  for  by  plaintiff,  and  nol 
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firmed;**  but  remittitur  cannot  be  ordered  where  the  facts  necessary  to  a  decision 
are  not  before  the  court,^  and  the  evidence  may  be  different  on  a  new  trial,^  nor 
where  the  court  is  not  authorized  to  find  the  facts.'  Clerical  errors,*  and  errori 
in  computation  may  be  corrected."  It  cannot  be  modified  in  favor  of  a  party  not 
appealing,*  and  judgment  for  an  amount  greater  than  that  recovered  below  can- 
not be  awarded  on  appellee's  cross  assignment,  though  the  proof  is  clear.'  Where 
in  conversion,  possession  and  damages  are  both  awarded,  and  there  is  no  basis 
for  the  former,  the  judgment  cannot  be  modified  by  eliminating  the  provision 
for  possession,  since  the  damages  are  presumptively  for  detention  and  not  value.* 
On  appeal  from  a  circuit  court  to  a  circuit  court  of  appeals  by  one  of  several 
attorneys  from  an  order  allowing  them  compensation  out  of  a  trust  fund,  the 
court  is  not  limited  to  a  redivision  of  the  total  amount  awarded  them,  but  may 
increase  or  decrease  the  allowance  of  the  appellant  without  disturbing  the  others, 
or  may  increase  or  decrease  the  total  allowance  and  redivide  it  as  seems  equi- 
table.* Where  a  case  has  been  tried  to  the  court  and  conclusions  of  fact  filed,  the 
judgment  can  be  refortned  on  appeal,  and  such  judgment  rendered  as  the  record 
shows  should  have  been  rendered.**  Where  the  supreme  court  of  Missouri  de- 
clines jurisdiction  on  the  ground  that  the  constitutional  question  was  ngt  prop- 
erly raised  below,  the  court  of  appeals  will,  notwithstanding  that  decision,  re- 
lieve appellant  from  that  portion  of  the  judgment  founded  on  the  unconstitu- 
tionaP*  statute,  the  case  being  clear. 

Remand  with  directions}^ — Judgment  may  be  ordered  for  appellee  on  re- 
versal, if  all  facts  necessary  to  a  determination  of  the  party's  rights  are  before 
the  court.*'  On  an  appeal  from  a  jud.gment  on  the  judgment  roll  alone,  a  finding 
that  nothing  was  due  defendant  on  his  cross  complaint  will  prevent  the  direction 


claimed  by  defendant,  may  be  corrected  on 
appeal  without  remanding.  Johnson  v. 
Fluetsch,  176  Mo.  452,  75  S.  W.  1005.  A  de- 
cree erroneously  divesting  defendant's  wife 
of  all  title  to  certain  land  fraudulently  con- 
veyed may  be  corrected  by  modification  In 
respect  to  her  dower.  Bradshaw  v.  Halpln 
[Mo.]    79  S.  "W.  685.     See  1  Curr.  L.  194,  n.  71. 

99.  Personal  Judgment  for  deficiency 
against  defendant  not  personally  liable. 
Levy  V.  La  Fountain,  81  App.  Div.  636,  81  N. 
T.  S.  468.  A  modification  of  the  judgment 
to  conform  to  an  admission  of  error  by  ap- 
pellee may  be  made.  Blackwell  v.  Hatch,  13 
Okl.  169,  73  P.  933.  See  1  Curr.  L.  194,  n. 
71. 

1.  Johnson  v.  City  of  Albany,  86  App. 
Div.  567,  83  N.  T.  S.  1002.  Age  of  parent 
necessary  to  determine  amount  of  award  for 
death  of  son.  Robbins  v.  North  Jersey  St. 
R.  Co.  [N.  J.  Law]  57  A.  262.  See  1  Curr. 
L.  194,  n.   72. 

a.  Hall  V.  State,  92  App.  Div.  96,  87  N.  T. 
S.   338. 

3,  Appellate  division.  Small  v.  Burke,  86 
N.  T.  S.  1066. 

4,  Clerical  error  in  amount  of  Judgment. 
Poerschke  v.  Horowitz,  84  App.  Div.  443,  82 
N.  T.  S.  742.  A  clerical  error  In  the  Judg- 
ment which  may  be  corrected  by  the  plead- 
ings and  evidence  will  not  necessitate  a  re- 
versal. Erroneous  numbering  of  survey  In 
question.  Adkinson  v.  Porter  [Tex.  Civ. 
App.]  73  S.  W.  43. 

5,  -  Error  in  calculating  interest.  Dlls  v. 
Hatcher,  25  Ky.  L.  R.  891,  76  S.  W.  514. 

e.  Where  one  only  of  the  bondholders  ob- 
jects to  the   amount   allowed  a  trustee  and 


receiver,  the' decree  will  be  modified  only  to 
the  extent  that  will  give  the  complaining 
party  his  proper  dividend.  Girard  Life  Ins. 
Annuity  &  Trust  Co.  v.  Bedford  Coal  &  Iron 
Co.,  20  Pa.  Super.  Ct.  304.  See  1  Curr.  L. 
194,  n.  78. 

7.  Groos  &  Co.  V.  Brewster  [Tex.  Civ. 
App.]    78    S.   W.   359. 

8.  McCarthy  v.  James  Rowland  &  Co.,  85 
N.  T.  S.  327. 

9.  Glldden  v.  Cowen  [C.  C.  A.]   123   F.   48. 

10.  Jackson  v.  Jernigan    [Tex.  Civ.  App.] 

77  S.  W.  271. 

11.  Attorney's  fee  in  action  against  rail- 
road for  killing  stock  [Rev.  St.  1889,  g  2613]. 
Brown   v.    Missouri,    etc.,    R.    Co.    [Mo.   App.] 

78  S.  W.   273. 

12.  See  1  Curr.  L.  194. 

IS.  Texas  Fruit  Co.  v.  Lane,  101  Mo.  App. 
712,  74  S.  W.  400.  Where  the  court  set  aside 
special  findings  in  plaintiff's  favor  by  reason 
of  a  misapplication  of  legal  principles  to  the 
evidence,  the  court  on  plaintiff's  appeal  will 
order  Judgment  on  the  verdict  without  di- 
recting a  new  trial.  Ellis  v.  Chicago,  etc., 
R.  Co.  [Wis.]  98  N.  W.  942.  Where  the  facts 
are  sufficiently  found  below  and  the  Judg- 
ment reached  is  the  result  of  an  erroneous 
application  of  the  law  thereto.  Judgment  will 
be  directed  without  a  retrial.  Rew  v.  Inde- 
pendent School  Dist.  [Iowa]  98  N.  W.  802. 
Where  a  special  verdict  has  been  rendered, 
and  a  motion  for  Judgment  non  obstante 
denied,  the  supreme  court  on  reversal  may 
order  Judgment  for  defendant.  Muench  v. 
Heinemann,  119  Wis.  441,  96  N.  W.  800.  See 
1  Curr.  L.  195,  n.  82. 
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of  judgment  in  his  favor.^*  Eemand  with  leave  to  amend  may  be  made  in  a 
proper  case,^°  and  where  a  judgment  sustaining  a  demurrer  to  the  declaration 
on  general  and  special  grounds  was  general,  but  on  appeal  is  sustained  only  on 
a  special  ground  which  is  amendable,  plaintiff  will  be  allowed  to  amend  before 
llie  judgment  of  the  supreme  court  is  made  the  judgment  of  the  court  below." 
in  case  issues  of  fact  necessary  to  the  determination  of  the  cause  are  not  passed 
upon  at  the  trial,  but  the  testimony  is  full  and  convincing,  the  appellate  court  will 
find  the  facts  and  direct  such  decree  as  its  determination  may  require."  On  re- 
view of  a  decree  denying  an  injunction  and  adjudging  title  and  possession  in 
defendant,  where  the  evidence  shows  title  in  neither  party,  the  decree  will  be 
modified  so  as  to  dismiss  the  bill."  On  appeal  from  an  interlocutory  decree  for 
iin  injunction  and  an  accounting,  the  cause  will  not  be  remanded  with  leave  to" 
I'eopen  without  first  reversing,  nor  will  reversal  be  granted  for  that  purpose,  but 
on  proper  application  the  appeal  will  be  dismissed  without  prejudice,  it  appearing 
that  the  appellee  will  not  be  prejudiced  thereby.^*  Upon  reversal,  the  question  of 
restitution  rests  in  the  sound  discretion  of  the  court."" 

An  affirmance  may  be  conditioned,"'^  on  a  remittitur  of  excessive"'  or  illegal 
sums  awarded,''*  or  on  consent  that  the  judgment  be  modified  by  striking  out  the 
objectionable  relief."*  A  general  verdict  on  several  items,  one  of  which  is  invalid, 
will  be  aflOrmed  on  remittitur  of  the  amount  of  the  invalid  one,  it  being  of  tri- 
fling importance.""  Where  it  is  impossible  to  segregate  the  damages  allowed  for 
various  injuries,  the  admission  of  incompetent  evidence  of  one  of  them  will  not 
be  cured  by  a  remittitur.""  Judgment  in  slander  cannot  be  modified  by  remit- 
titur where  fo\mded  on  error,  though  defendant  has  died  pending  appeal  and  re- 
versal will  have  the  effect  to  abate  the  suit."'  Where  a  defendant  in  ejectment 
is  awarded  damages  to  which  he  is  not  entitled,  a  voluntary  remittitur  will  not 
cure  the  error,  but  the  ease  will  be  remanded  with  directions  to  dismiss  the  claim 
for  damages."'  Where  plaintiff  within  the  time  limited  appeals  from  an  order 
granting  a  new  trial  unless  he  will  within  a  certain  time  remit  part  of  his  re- 
covery, he  cannot  on  appeal  have  a  further  opportunity  to  remit."' 

(§  15)     D.  Findings,  conclusions,  or  opinions  on  which  decision  is  predi- 
cated.^"— The  filing  of  a  written  opinion  is  discretionary,'^  and  is  not  necessary 


14.  Cohen  v.  Cohen,  141  Cal.  634,  75  P.  100. 

15.  Where  a  general  demurrer  to  a  de- 
fective bill  was  sustained  on  the  merits, 
though  stating-  a  case  for  equitable  relief, 
the  decree  was  reversed  at  the  costs  of  the 
appellant  and  remanded  with  leave  to  amend 
or  dismiss  without  prejudice.  Fletcher  v, 
Parker,  53  W.  Va.  442,  44  S.  B.  422.  In  fur- 
therance of  justice,  where  a  decree  Is  re- 
versed, the  court  will  remand  the  cause  with 
leave  to  amend  the  petition  and  bring  In 
new  parties,  instead  of  requiring  the  ex- 
pense of  a  new  suit.  McCook  Irrigation  & 
Water  Power  Co.  v.  Crews  [Neb.]  96  N.  W. 
996.  Where  an  erroneous  ruling  compels 
plaintiff  In  his  effort  to  extricate  himself 
to  so  amend  his  complaint  as  to  deprive 
himself  of  his  cause  of  action,  he  is  entitled 
to  a  reversal  with  permission  to  restore  his 
original  complaint.  Bennett  v.  Mahler,  90 
App.  Div.   22,   85  N.   T.  S,    669. 

16.  Brown  V.  Bowman,  119  Ga.  153,  46  S. 
B.  410. 

IT.  Sanely  v.  Crapenhoft  [Neb.]  95  N.  W. 
882. 

1&  Juneau  Ferry  &  Navigation  Co.  v. 
Alaska  S.   S.  Co.  [C.  C.  A.]   121  F.   350. 

19.     Greene  v.  United  Shoe  Machinery   Co. 


[C.  C.  A.]  124  F.  961;  Mossberg  ▼.  Nutter  [C 
C.  A.]  124  F.  956. 

20.  Though  the  general  rule  requiring 
restitution  upon  reversal  is  frankly  recog- 
nized.    State  V.  Horton  [Neb.]   97  N.  W.  434. 

21.  See  1  Curr.  L.  195,  n.  87. 

aa.  Parmly  v.  Farrar,  204  111.  38,  «8  N.  B. 
438;  Davis  v.  Hall  [Neb.]  97  N.  W.  1023;  Ca- 
hlll  V.  Hagerty.  85  N.  Y.  S.  1115;  Graham  v. 
Merchant,  43  Or.  294,  72  P.  1088;  Gallamore 
V.  City  of  Olympia  [Wash.]  75  P.  978. 

23.  Mesne  profits  before  defendant  haa 
possession.  Fitzpatrick  v.  Graham  [C.  C.  A.] 
122  F.  401.     See  1  Curr.  L.  197,  n.  88. 

24.  Craig  V.  Grafton  Water  Co.,  141  Cal. 
178,   74  P.  762. 

25.  Shuck  V.  ■pfennlnghauaen,  101  Mo.  App. 
697,   74  S.  W.  381. 

26.  Chicago  &  E.  I.  R.  Co.  v.  Donworth, 
203  111.  192,  67  N.  B.  797.  See  1  Curr.  L.  196, 
n.  80. 

27.  Irvine  v.  Gibson,  25  Ky.  !•.  R.  1418,  77 
S.    W.   1106. 

28.  Benton  v.  Hopkins,  81  Colo.  618,  74  P. 
891. 

29.  Bwett  V.  Gray,  141  Cal.  63,  74  P.  489. 

30.  See  1  Curr.  L.  195. 
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where  only  a  question  of  fact  is  presented.^^  When  a  lower  court  of  appeal  re- 
verses, it  should  make  findings  or  conclusions  to  support  and  explain  its  deci- 
sion/^ and  where  it  fails  to  do  so,  a  motion  to  return  the  record  to  the  court  of 
appeals  and  not  mandamus  is  the  proper  remedy."*  The  ultimate  facts  which 
the  evidence  establishes  are  what  is  required,  and  not  the  evidence  itself,"  or  a 
finding  upon  every  issue  presented.'" 

(§15)  E.  Modifying  or  relieving  from  appellate  decree.''' — A  formal  judg- 
ment on  appeal,  based  on  voluntary  appearance  by  the  attorney  of  defendant  in 
error  after  his  death,  is  void  and  will  be  set  aside  on  the  facts  being  brought  to 
the  court's  knowledge  during  the  term.''  Where  plaintiff,  on  the  sustaining  of 
a  demurrer,  elects  not  to  amend  his  declaration  and  appeals  from  a  judgment 
for  defendant,  the  appellate  court  after  affirmance  will  not  modify  its  judgment  so 
as  to  allow  amendment.'®  A  remittitur  cannot  be  ordered  returned  for  the  cor^. 
rection  of  an  error  therein  after  being  once  sent  down.**  Leave  given  to  apply 
for  a  bill  of  review  in  the  court  below  merely  lifts  the  bar  of  the  appellate  de- 
cree, and  leaves  the  application  to  be  determined  below  on  its  merits,  subject  to 
review  on  appeal  as  in  other  cases.*^  In  South  Dakota,  there  must  be  an  order 
to  show  cause  before  modification  will  be  considered  on  motion.*" 

(§15)  F.  Mandate  and  retrial.*^ — Where  the  court  of  appeals  reverses  a 
decree  for  the  probate  of  a  wUl,  the  remittitur  is  properly  filed  in  the  surrogate's 
court,  and  the  order  making  the  judgment  of  the  court  of  appeals  the  judgment 
of  the  surrogate's  court  is  properly  entered  in  that  court.** 

Decisions  construing  mandates  are  noted  below.*'  The  entire  record  may  be 
considered.*"  A  misnomer  in  an  unnecessary  recital  of  a  party's  name  in  the 
mandate  will  not  vitiate  it.*' 

The  statute  of  Texas  providing  that  no  mandate  shall  issue  after  more  than 
a  year  after  decision  applies  to  pending  cases,  and  a  case  is  properly  dismissed 
below  where  the  mandate  was  not  taken  out  for  more  than  a  year  after  the  enact- 
ment of  the  statute.*'  Upon  remand  with  directions,  the  trial  court  has  no  juris- 
diction but  to  follow  the  mandate,*'  which  it  must  do,  or  a  second  reversal  will 


31.  Parker  v.  Atlantic  Coast  Line  R.  Co., 
133  N.  C.  335,  45  S.  B.  668. 

32.  Rev.  St.  1898,  §  2410.  Kranlger  v. 
Schmidt  [Wis.]  98  N.  "W.  929. 

33.  111.  Prac.  Act,  §  88.  Martin  v.  Martin, 
202  111.  382,  67  N.  B.  1;  Trakal  v.  Heusner 
Baking  Co.,  204  111.  179,  68  N.  B.  399;  Hogan  v. 
Chicago  &  A.  R.  Co.,  202  111.  206,  66  N.  B. 
1070;  Irwin  v.  North  Western  Nat.  L.  Ins. 
Co.,  200  111.  577,  66  N.  E.  386;  Id.,  207  111. 
631,  69  N.  B.  824.  See  1  Curr.  L..  189,  n.  88; 
also,  1  Curr.  L.  195,  n.   93. 

34.  Nowlln  V.  HaU   [Tex.]   79  S.  W.  806. 

35.  Maney  v.  Eyres  [Tex.  Civ.  App.]  77  S. 
W.  969;  Galveston,  etc.,  R.  Co.  v.  Cloyd  [Tex. 
Civ.  App.]  78  S.  W.  43;  Martin  v.  Martin,  202 
111.  382,  67  N.  B.  1;  Trakal  v.  Heusner  Bak- 
ing Co.,   204  111.  179,  68  N.  B.  399. 

36.  NowUn  V.  Hall  [Tax.]    79  S.  W.   806. 
ST.     See  1  Curr.  L.  196. 

38.  Ritohey  v.  Seeley  [Neb.]  94  N.  W.   972. 

39.  Jackson  &  Sharp  Co.  v.  Fay,  20  App. 
D.  C.  105. 

40.  Carpenter  v.  Lewis,  65  S.  C.  400,  43  S. 
B.  881. 

41.  Board  of  Counollmen  of  City  of  Frank- 
fort V.  Deposit  Bank  [C.  C.  A.]  124  P.  18. 

42.  Kelly  v.  Oksall   [S.  D.]   97  N.  W.  11. 
48.     See  1  Curr.  L.  196. 


44.  In  re  Hopkins'  Will,  41  Misc.  83,  83 
N.  T.  S.  890. 

45.  Construction  of  mandate  on  appeal 
from  order  as  to  priority  of  liens  on  rail- 
road personalty  and  earnings  under  mort- 
gage and  claims  for  labor  and  materials.- 
Bell  v.  St.  Johnsbury  &  D.  C.  R.  Co.  [Vt.} 
56  A.  105.  Where  the  mandate  directing  cer- 
tain payments  to  be  applied  as  of  a  certain 
date  makes  no  reference  to  Interest,  none 
should  be  allowed.  Jennings  v.  Parr,  66  S. 
C.  385,  44  S.  B.  962.  A  mandate  directing  a 
conveyance  of  the  "land"  in  dispute  author- 
izes a  decree  for  a  conveyance  of  the  land 
and  all  the  minerals  thereon.  Bogart  v. 
Amanda  Consol.  Gold  MIn.  Co.  [Colo.]  74  P. 
882. 

4«.  Wilson's  Assignees  v.  Louisville  Nat. 
Banking  Co.,  25  Ky.  L.  R.  1066,  76  S.  W.  1095. 

47.  Southern  R.  Co.  v.  Glenn's  Adm'r  [Va.] 
46  S.  E.  776. 

48.  Gen.  Laws  1901,  p.  122,  c.  64.  Watson 
V.  Boswell  [Tex.  Civ.  App.]  73  S.  W.  986. 
Case  may  be  dismissed  on  certificate  that  no 
mandate  has  Issued.  Watson  v.  Mirike  [Tex. 
Civ.  App.]   73  S.  W.  986. 

49.  Story  v.  Robertson  [Neb.]  98  N.  W. 
825;  McBride  v.  Whitaker  [Neb.]  9S  N.  W. 
847.     See  1  Curr.  L  197,  n.  20. 
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follo-w."  The  successful  party  is  entitled  to  a  judgment  ia  accordance  with  the 
mandate,  notwithstanding  the  intervention  of  new  parties."  The  trial  court  will 
follow  the  plan  determined  by  the  appellate  court  for  the  distribution  of  a  fund." 
When  an  order  of  the  district  court  sustaining  a  claim  of  privilege  by  a  witness 
in  a  bankruptcy  ease  is  reversed  on  appeal,  the  district  court  on  remand  properly 
vacates  an  order  of  the  referee  discharging  the  trustee,  and  requires  the  witness 
to  attend  for  further  examination."  Failure  of  the  clerk  below  to  make  the 
proper  entries  does  not  deprive  the  court  of  jurisdiction  to  carry  out  the  provi- 
sions of  the  mandate,"*  and  the  pendency  in  the  appellate  court  of  a  second  motion 
for  rehearing  is  no  ground  for  the  disregard  of  the  regular  mandate  to  enforce 
the  decree. °°  The  reversal  of  a  foreclosure  judgment  avoids  a  sale  thereon." 
Where,  on  reversal,  vacation  of  a  judicial  sale  is  ordered  on  conditions,  it  is  error 
for  the  trial  court  to  refuse  to  comply  with  the  mandate  for  noncompliance  with 
the  conditions  without  first  setting  a  time  within  which  compliance  must  be 
made."'  Error  cannot  be  assigned  on  the  entry  of  a  judgment  in  exact  com- 
pliance with  the  judgment  of  the  appellate  court."' 

Mandamus  lies  to  enforce  obedience  to  the  mandate." 

It  is  not  competent  for  the  circuit  court  to  amend  or  correct  the  mandate.*" 
Where  a  case  is  remanded  with  directions,  the  correctness  of  the  decision  is  not 
open  to  question  in  the  trial  court,"  and  any  error  in  the  remittitur  must  be 
corrected  by  the  appellate  court. °^  The  action  of  the  lower  court  in  making  the 
judgment  operative  against  the  proper  person  as  shown  by  the  opinion,  regard- 
less of  a  misnomer  in  the  mandate,  is  a  construction,  not  an  amendment  thereof." 
The  reversal  of  a  foreclosure  and  deficiency  judgment  as  excessive  entirely  va- 
cates it,  and  the  trial  court  cannot  modify  it  by  deducting  the  amount  adjudged 
excessive.'* 

Retrial.'^ — No  notice  of  retrial  after  remand  is  necessary  where  a  cause  once 
on  the  docket  stays  until  disposed  of,"  but  appellee  is  entitled  to  notice  of  rein- 
statement of  the  ease  below  on  return  of  the  mandate,  after  a  delay  of  four  years 
after  reversal."  Failure  for  more  than  a  year  to  prosecute  an.  action  after  re- 
versal and  remand  will  necessitate  its  dismissal.'" 

A  general  reversal  of  the  findings  and  judgment  of  the  trial  court  leaves  the 
cause,  except  as  to  matters  adjudicated  on  the  appeal,  in  all  respects  as  though 
no  trial  had  ever  been  had,"  and  except  that  a  new  trial  is  necessary,'"  reinvests 
the  trial  court  with  discretion  to  proceed  as  justice  may  require.''^     On  reversal 


so.  Direction  as  to  placing  on  calendar 
below  after  amendment.  Dlebold  v.  "Walter, 
89  App.  Dlv.  80,  85  N.  T.  S.  437. 

51.  State  V.  Thompson  [Neb.]  95  N.  W.  47. 

52.  People  V.  American  Ii.  &  T.  Co.,  39 
Misc.  647,  80  N.  T.  S.  627. 

53.  Brown  V.  Persons  tC.  C.  A.]  122  F. 
212 

54.  Granger  v.  Sheriff,  140  Cal.  190,  73  P. 
816. 

55.  Michigan  Mut.  I*  Ins.  Co.  v.  Klatt 
[Neb.]  98  N.  W.  436. 

56.  Cowdrey  v.  London  &  San  Francisco 
Bank,   139  Cal.   298,   73  P.   196. 

57.  Bloor  V.  Smith,  119  Wis.  163,  96  N. 
W.   544. 

58.  Wnils  V.  Felton,  119  Ga.  634,  46  S.  B. 
857.  Objection  that  sale  should  not  have 
been  made  before  ascertaining  value  of  prop- 
erty under  Implied  trust.  McClellan  v.  Ker- 
by  [Ind.  T.]   76  S.  "W.  295. 

59.  Sohnepper  v.  "Whiting  [S.  D.]  99  N.  W. 
84. 


60.  Southern  R.  Co.  t.  Glenn's  Adm'r  [Va.] 
46  S.  B.  776. 

61.  McBrlde  ▼.  "Whltaker  [Neb.]  98  N.  "W. 
847. 

62.  Zapf  V.  Carter,  90  App.  Dlv.  407,  86  N. 
Y.  S.   175. 

63.  Southern  R.  Co.  v.  Glenn's  Adm'r  ["Va.] 
46  S.  E.  776. 

64.  Cowdrey  v.  London  &  San  Francisco 
Bank,  139  Cal.  298,  73  P.  196. 

65.  See  1  Ourr.  L.  196. 

66.  Comp.  Laws  1887,  S  6034.  In  re  Ol- 
son's Estate  IS.  D.]  94  N.  W.  421.  See  1 
Curr.  L.  196,  n.  11. 

67.  Pennlman  v.  Tlnsley  [Tex.  Civ.  App.1 
75  S.  W.   367. 

68.  Excuses  held  Insufficient  [Comp.  Laws 
i  5239].  Root  V.  Sweeney  [S.  D.]  95  N.  w! 
916. 

69.  State  V.  StuU  [Neb.]  96  N.  W.  121. 

70.  Schnepper  v.  Whiting  [S.  D.]  99  N. 
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of  a  judgment  rendered  on  the  third  successive  verdict  for  plaintiff,  the  retrial 
was  limited  to  the  amount  of  recovery/^  The  decision  of  the  appellate  court  stands 
as  the  law  of  the  case  on  retrial  in  so  far  as  the  facts  are  the  same  as  on  the 
appeal."  A  reversal  on  the  ground  that  the  evidence  is  not  sufficient  is  control- 
ling on  retrial,  the  evidence  being  the  same,^*  as  is  a  holding  that  the  evidence  is 
sufficient,  where  the  same  and  additional  evidence  is  produced,'"'  and  where  a 
judgment  on  directed  verdict  is  reversed  on  the  ground  that  the  issues  should 
have  been  submitted  to  the  jury,  the  trial  court  cannot  set  aside  the  verdict  ren- 
dered on  the  second  trial  on  substantially  the  same  evidence."'  A  reversal  for 
insufficiency  of  evidence  to  support  the  judgment  and  remand  generally  does  not 
preclude  the  introduction  of  further  evidence  on  the  new  trial,"  and  where  a 
defect  of  proof  on  the  only  issue  in  the  case  is  supplied  by  uncontradicted  evi- 
dence on  retrial,  a  verdict  may  be  directed.^'  Where  the  appellate  court  holds 
that  defendant  only  owed  plaintiff  the  duty  of  abstention  from  willful  or  wanton  in- 
jury, the  question  of  negligence  on  retrial  is  immaterial.'"  After  the  appellate 
court  has  decided  that  plaintiff's  complaint  states  a  cause  of  action,  it  is  only 
necessary  to  determine  whether  his  evidence  tends  to  support  it.'"  Where  an 
equity  decree  for  plaintiff  is  reversed  with  leaTe  to  amend,  nothing  is  binding  on 
the  trial  court  except  that  the  pleadings  and  evidence  on  the  first  trial  did  not 
authorize  the  decree.'^  On  retrial,  after  reversal,  it  must  be  assumed  that  a  ques- 
tion presented  but  not  discussed  by  the  appellate  court  was  decided  adversely  to 
appellee.'^  Upon  new  trial  after  the  reversal  of  a  decree  for  the  probate  of  a  wiU 
the  proponent  must  prove  anew  the  making  of  the  will."  A  pro  forma  affirm- 
ance for  defects  in  the  record  concludes  the  trial  court  on  aU  questions  that  might 
have  been  reviewed  by  a  proper  biU  of  exceptions.'* 

Unless  restricted  by  mandate,  amendments  may  be  allowed  in  the  court  be- 
low,*' but  a  motion  to  amend  by  introducing  a  defense  and  counterclaim  pre- 
viously denied  because  of  laches  will  not  be  granted,**  and  defendant  cannot  plead 


428.  Upon  remand  without  direction,  the 
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Wlndmuller„25,Ky.  X.  R.  1334,  77  S.  W.  1103. 
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88.  In  re  Hopkins*  Will,  41  Misc.  83,  83 
N.  T.  S.  890. 

84.  Sumner  v.  Sumner,  118  Ga.  408,  46  S. 
B.   316. 

85.  People  v.  District  Court  [Colo.]  75  P. 
390;  Lang  v.  Metzger,  206  111.  476,  69  N.  B. 
493;  Parke  v.  Boulware  [Idaho]  73  P.  19; 
Jones  V.  Western  Mfg.  Co.,  32  Wash.  S76,  78 
P.  369.     See  1  Curr.  L.  197,  n.  23. 

86.  Henry  &  Co.  v.  Talcott,  89  App.  Div. 
76,   85   N.  T.   S.   98. 
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on  the  trial  after  reversal  of  an  order  opening  default  wliieh  called  forth  an 
amendment  of  the  petition  which  was  not  material.*'  The  action  is  properly  dis- 
missed below  where  the  judgment  of  the  court  of  appeals  leayes  no  ground  of  re- 
covery and  plaintiff  does  not  amend.*'  Wliere,  on  affirmance  of  a  judgment  for 
plaintiff  on  the  overruling  of  a  demurrer  to  the  complaint  and  refusal  to  plead 
further,  the  court  remands  the  case  for  further  proceedings,  it  is  discretionary 
with  the  trial  court  to  allow  defendant  to  plead  further.*" 

§  16.  Rehearing  and  relief  thereon."" — A  petition  to  rehear  will  not  be  en- 
tertained unless  it  appears  that  some  material  point  was  overlooked,  or  some  con- 
trolling authority  escaped  the  attention  of  the  court,  or  some  other  weighty  con- 
sideration requires  it.°^  A  time  is  usually  provided  within  which  xehearings  must 
be  taken  or  petitions  filed,"*  but  the  Federal  court  rule  to  that  effect  is  for  the 
protection  of  the  court  and  may  be  waived  by  it  in  a  proper  case."'  An  order 
staying  the  mandate  after  judgment  indefinitely  has  the  effect  to  retain  the  juris- 
diction and  incidentally  the  power  to  grant  a  rehearing,  even  after  the  term  so 
long  as  the  mandate  has  not  issued."*  Where  the  supreme  court  has  summarily 
denied  a  certiorari  to  the  circuit  court  of  appeals  on  a  petition  setting  up  the 
identical  issues  decided  in  that  court,  the  circuit  court  of  appeals  will  assume 
that  the  supreme  court  impliedly  passed  on  such  issues  and  will  decline  to  reopen 
the  case  by  rehearing."  Appellee  who  filed  no  brief  before  the  decision  will  not 
be  given  a  rehearing  to  discuss  the  questions  presented  by  appellant.""  Eehearing 
will  not  be  granted  for  immaterial  or  trivial  errors,"'  and  will  be  refused  if  the 
proper  judgment  has  been  rendered,  even  though  reached  by  faulty  reasoning."* 
Matters  not  certified  by  counsel  as  grounds  will  not  be  considered."*  An  alias 
motion  to  recall  a  mandate  is  not  the  proper  remedy  to  take  advantage  of  new 
matters  affecting  the  merits  of  the  controversy  coming  to  the  party's  attent^ion, 
since  the  judgment  was  entered.^  Points  not  made  on  the  original  hearing  will 
not  as  a  rule  be  considered  on  application  for  rehearing,^  and  an  omission  from 
the  statement  of  facts  cannot  be  supplied  by  extrinsic  evidence,'  but  a  question 
of  jurisdiction  is  available,  though  not  previously  raised.*    Payment  of  a  judg- 


87.  O'Connor  v.  Brucker,  117  Ga.  461,  4S 
S.  B.  731. 

88.  Hawkins  v.  Nicholas  County,  26  Ky. 
L.  R,  704,  76  S.  W.  329.  Where  In  reversing 
a  judgment  for  defendant,  the  court  decides 
that  the  refusal  of  a  proffered  amendment 
of  the  complaint  was  not  error  because  Im- 
material, but  on  rehearing  directs  that  tlie 
amendment  be  permitted,  it  is  in  effect  de- 
cided that  the  amendment  Is  necessary  to 
plaintiff's  cause  of  aotioH  and  dismissal  be- 
low is  proper  if  he  refuse  to  amend.  Norrls 
Safe  &  Ix)ck  Co.  v.  Clark  [Wash.]  74  P. 
1019. 

89.  Mcleod  V.  Lloyd,  43  Or.  260,  74  P. 
491.       . 

90.  See  1  Curr.  L,.  198. 

91.  Elmore  v.  Seaboard  Air  Line  K.  Co., 
132  N.  C.   865,   44  S.  E.  620. 

92.  A  motion  to  recall  a  remittitur  not 
made  within  the  time  limited  will  be  denied 
where  no  sufficient  excuse  is  shown.  In  re 
Sanford'a  Estate,  139  Cal.  xix,  73  P.  466. 

93.  Burget  v.  Robinson  [C.  C.  A.]  123  F. 
262. 

94.  Burg-et  V.  Robinson  [C.  G  A.]  123  P. 
262. 

95.  Burget  V.  Robinson  tC.  C.  A.]  123  P. 
262. 

96.  Town  of  Crown  Point  v.  Thompson, 
31  Ind.  App.  201,   67  N.  E.  55.5. 


97.  Though  an  appeal  should  have  been 
dismissed  instead  of  affirmed,  the  Judgment 
will  not  be  reopened  to  correct  such  error. 
Llsker  v.  O'Rourke.  28  Mont.  129,  72  P.  416, 
755. 

98.  School  Dist.  of  Omaha  T.  McDonald 
[Neb.]    97  N.  W.   584. 

99.  Rule  53  (39  S.  E.  x).  Kerr  v.  Hicks, 
133  N.  C.  175,  4»S,  E.  529. 

1.     McLeod  V.  Lloyd   [Dr.]    75  P.   702. 

a.  Stephens  v.  Duokett,  111  La.  979,  36 
So.  89;  Altgeld  v.  Alamo  Nat.  Bank  [Tex. 
Civ.  App.]  79  S.  W.  582.  Parties  will  not  be 
allowed  to  shift  their  grounds  of  action  or 
defense.  Cook  v.  Marshall  Co.  [Iowa]  95  N. 
W.  409.  Where  the  Issue  as  to  a  nonsuit 
was  argued  on  the  merits,  an  objection  that 
It  should  not  have  been  granted  because  not 
stating  the  specific  ground  on  which  It  was 
based  cannot  be  raised  on  rehearing.  Her- 
ring-Marvin Co.  V.  Smith,  43  Or.  316,  73  P. 
340.  The  appeal  must  be  disposed  of  on  the 
record  presented  on  the  first  submission. 
An  amended  abstract  filed  after  motion  for 
rehearing  granted  will  be  stricken.  Coe  Col- 
lege V.  Cedar  Rapids,  120  Iowa,  541,  95  N.  W. 
267. 

3.  Deed  proved  below  omitted  from  state- 
ment. Williamson  V.  Work  [Tex.  Civ.  App.] 
77  B.  W.  266. 

4.  Objection   that  question   could  be   con- 
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ment  on  affirmance  thereof  does  not  prevent  rehearing  and  final  reversaL'  A 
rehearing  after  affirmance  will  not  be  awarded  on  appellee's  affidavit  that  he 
should  not  have  recovered  below.'  Eehearing  on  appeal  in  a  habeas  corpus  case 
will  be  dismissed  where,  since  affirmance,  the  prisoner  has  been  released  on  bail.' 
On  rehearing,  the  cause  will  be  considered  as  though  no  former  decision  had  been 
made,*  and  inconsistency  with  arguments  advanced  on  the  hearing  will  not  pre- 
vent appellant  advancing  a  sound  argument.'  A  judgment  establishing  the  exist- 
ence of  a  right  in  one  of  the  parties  is  admissible  as  evidence  of  that  right,  though 
a  rehearing  is  pending  on  appeal  theiefrom.^" 

§  17.  Liability  on  bonds  and  the  lihe.^^ — Principal  and  sureties  are  liable, 
thougli  appeal  was  taken  under  a  void  statute,  where  the  court  assumed  jurisdic- 
tion without  objection  and  affirmed  the  judgment.^"  One  who  gives  a  supersedeas 
bond  to  hold  in  force  pending  proceedings  in  error  an  attachment  or  garnish- 
ment discharged  by  order  of  court,  cannot  be  heard  in  defense  of  a  suit  on  such 
bond  to  say  that  defendant  to  whom  ib  was  given  had  no  interest  in  the  property, 
or  that  the  proceedings  were  irregular."  A  supersedeas  bond  may  be  reformed 
in  equity.^* 

Extent  of  liability .'^^ — A.  bond  superseding  execution  directed  against  specific 
property  will  not  cover  rents,  damages,  profits  and  taxes  allowed  by  the  appellant 
to  accumulate  on  the  property  pending  the  appeal.'^'  Where  a  land  contract  is 
foreclosed  and  a  time  for  performance  set,  a  bond  on  appeal  from  that  decree  con- 
ditioned to  pay  for  use  and  occupation  pf  the  premises,  in  case  of  affirmance,  cre- 
ates a  liability  for  use  and  occupation  only  for  the  time  subsequent  to  the  date 
set  for  performance.^'  On  appeal  by  creditors  of  an  estate  from  an  order  settling 
the  account  of  trustee,  a  claimant  filing  a  cross  appeal  cannot  on  affirmance  re- 
cover interest  on  the  amount  allowed  him,  as  against  the  obligees  on  the  appeal 
bond." 

Satisfaction  and  discharge  of  sureties.^" — As  between  principal  and  surety, 
the  approval  of  the  bond  by  the  proper  officer  is  immaterial.^"  Satisfaction  of  a 
judgment  in  an  unlawful  detainer  suit  for  restitution  of  premises  and  rent  does 
not  release  liability  on  the  appeal  bond,  conditioned  for  payment  of  rents  pending 
the  appeal.'^ 

Forfeiture  and  enforcement.^^ — ^A  bond  conditioned  to  "abide  the  judgment 
if  the  same  shall  be  affirmed  and  pay  the  costs"  is  broken  if  the  judgment  be  af- 
firmed and  not  paid.^*  One  who  successfully  attacks  an  appeal  undertaking  is 
estopped   from   subsequently   contending   for   its   validity.^*    That   defendant  in 


sidered  only  on  appeal  from  Judgment,  not 
on  appeal  from  order  denying  new  trial. 
Sharp  V.  Bowie  [Cal.]  76  P.  62. 

5.  Pike,  Morgan  &  Co.  v.  Wathen,  25  Ky. 
L,.  R.  1264.  78  S.  W.  137. 

0.  Should  be  presented  to  lower  court  as 
ground  for  motion  for  new  trial.  Grubbs 
V.  Pence,  25  Ky.  L.  R.  170.  74  S.  W.  709. 

7.  Ex  parte  Walton  [Tex.  Cr.  App.]  74  S. 
W.  314. 

8.  Van  Auken  v.  Mizner  [Neb.]  97  N.  W. 
334. 

0.  City  of  Louisville  v.  Wehmoffi.  25  Ky. 
L.  R.  1924,  79  S.  W.  201. 

10.  Salt  Lake  City  v.  Salt  Lake  City  "Wa- 
ter &  Electrical  Power  Co.,  26  Utah,  456,  71 
P.   1069. 

11.  See  1  Curr.  L.  199. 

12.  MoVey  v.  Peddle  [Neb.]  96  N.  W. 
166. 

IS.  Metcalf  v.  Bockoven,  1  Neb.  UnofT. 
822,    96   N.  W.   406. 


14.  But  reformation  should  extend  no  fur- 
ther than  to  make  a  complete  statutory  bond 
in  the  absence  of  express  agreement  for 
."!ome  other  form.  Nourse  v.  Weltz,  120  Iowa, 
708.  95  N.  W.  251. 

15.  See  1  Curr.  L.  199. 

10.  Nourse  v.  Weitz,  120  Iowa,  708,  95  N. 
W.  251. 

IT.     Buckley  v.  Crane   [C.  C.  A.]   123  F.  29. 

18.  Marshall  v.  Dobler,  97  Md.  555,  66  A. 
704. 

19.  See  1  Curr.   L.   200. 

20.  Nourse  v.  Weitz,  120  Iowa,  708,  95  N. 
W.  251. 

21.  Carmack  v.  Drum   [Wash.]   73   P.  377. 

22.  See  1  Curr.  L.  200. 

23.  Harris  V.  Kansas  BU  Co.,  66  Kan.  372, 
71  P.  804. 

24.  U.  S.  Fidelity  &  Guaranty  Co.  v.  Et- 
tenheimer  [Neb.]  97  N.  W.  227. 
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error  procured  an  order  that  additional  sureties  be  furnished  -within  ten  days  or 
the  bond  be  stricken  from  the  files,  which  were  never  furnished,  is  no  defense  to 
an  action  on  the  bond  after  afBrmance.^'  The  petition  must  allege  that  a  super- 
sedeas was  issued  by  the  clerk  following  the  execution  of  the  bond.^'  A  petition 
alleging  that  the  judgment  was  affirmed  and  is  unpaid  fails  to  allege  a  breach  of 
a  bond  conditioned  to  pay  "whatever  judgment  may  be  rendered  on  dismissal  or 
trial"  of  the  appeal."^ 

Judgment."^ — Where  the  suit  is  on  a  special  tax  bill,  which  is  no  personal 
debt  against  the  owner,  a  personal  judgment  against  him  or  the  surety  on  his 
appeal  bond  cannot  be  rendered."" 

APPEARANCE. 


§  1.     General)     Special;    What    Constltntes  I 
Bach   (300).     Appeal  (301).     Special  Appear- 
ance (301).  I 


§  2,     ^Vho  may  Make  or  EInter  (30Z). 
§  3.     Effect  (302). 


§  1.  General;  special;  what  constitutes  each.'"  General  appearance.''^ — 
Comiag  into  court  for  any  other  purpose  than  to  contest  jurisdiction  of  the  per- 
son is  a  general  appearance,'"  even  though  understood  and  intended  by  the  person 
so  appearing  as  a  special  appearance.^'  There  need  be  no  formal  filing  of  papers.'* 
One  contesting  the  question  of  jurisdiction  of  the  person  must  confine  himself 
strictly  to  that  issue,'"  as  any  invocation  of  the  powers  of  the  court  over  the  sub- 
ject-matter waives  the  special  appearance,'?  and  results  in  submission  to  the  juris- 


25.  English  V.  Smith  [Neb.]  96  N.  W.  60. 

26.  Hoskins  v.  Southern  Nat.  Bank,  24  Ky. 
L.  R.  2250,  73  S.  W.  786. 

27.  German  Nat.  Bank  v.  Beatrice  Rapid 
Transit  &  Power  Co.   [Neb.]   96  N.  "W.  49. 

28.  See  1  Curr.  L.  201. 

29.  Heman  Const.  Co.  v.  Loevy  [Mo.]  78 
S.  W.    613. 

30.  See  1  Curr.  L.  201,  {  1. 

31.  See  1  Curr.  L.  201. 

32.  Perrlne  v.  Knights  Templars'  &  Ma- 
sons' Life  Indemnity  Co.  [Neb.]  98  N.  W. 
841. 

Held  to  constitute  greneral  appearance: 
Plea  to  the  Jurisdiction  of  the  court  over 
the  subject-matter.  Perrine  v.  Knights  Tem- 
plars' &  Masons'  Life  Indemnity  Co.  [Neb.] 
98  N.  W.  841.  Request  for  a  continuance. 
Costello  v.  Palmer,  20  App.  D.  C.  210.  As- 
sent to  a  continuance.  Honeycutt  v.  Ny- 
qulst,  Peterson  &  Co.  [Wyo.]  74  P.  90.  Mo- 
tion to  paragraph  plaintiff's  declaration. 
Royer  Wheel  Co.  v.  Dunbar,  25  Ky.  L.  R.  746, 
76  S.  W.  366.  Filing  a  motion  to  quash  a 
citation,  under  Texas  practice.  Western  Cot- 
tage Piano  &  Organ  Co.  v.  Anderson  [Tex.] 
79  S.  W.  516.  Motion  to  set  aside  a  sheriff's 
sale  in  a  foreclosure  suit.  Jones  v.  Standl- 
ferd  [Kan.]  77  P.  271.  An  agreement  to 
change  of  venue  includes  an  appearance. 
Jones  V.  Robb  [Tex.  Civ.  App.]  80  S.  W.  395. 
An  appearance  "specially"  to  object  to  a 
misnomer.  Honeycutt  v.  Nyquist,  Peterson 
&  Co.  [Wyo.]  74  P.  90.  An  agreement  In 
open  court  to  a  continuance  of  a  hearing  on 
a  motion  to  sell  attached  goods  (Honeycutt 
V.  Nyquist,  Peterson  &  Co.  [Wyo.]  74  P.  90), 
but  not  acceptance  of  service  of  a  motion 
to  sell  property  on  attachment  (Id.).  Sub- 
sequent plea  to  the  merits  after  a  motion 
to  quash  for  insufficient  service  has  been 
overruled.     Morris  v.  Healy  Lumber  Co.,   33 


Wash.  451,  74  P.  662.  A  motion  to  dismiss  on 
grounds  that  action  was  in  personam  and 
not  in  rem,  and  that  Judgment  on  which 
action  was  based  was  dormant.  Thompson 
V.  Pfeiffer,  66  Kan.  368,  71  P.  828.  A  motion 
to  quash  a  summons  and  writ  of  restitution, 
though  in  the  form  of  a  special  appearance; 
and  though  the  summons  be  quashed,  it  is 
proper  to  refuse  to  quash  the  writ  or  dis- 
miss the  action.  Teator  v.  King  [Wash.]  76 
P.  688.  Appearance  personally  and  by  coun- 
sel on  a  motion  to  dissolve  an  attachment, 
where  defendant  had  been  served  with  a 
rule  to  plead  and  had  filed  an  answer  and 
demurrer,  before  Judgment  was  entered  for 
failure  to  appear.  Such  formal  appearance 
would  Justify  the  setting  aside  of  the  Judg- 
ment. Mayler  v.  Wittlsh,  204  Pa.  180,  53  A. 
758. 

33.  Thompson  v.  Pfeiffer,  66  Kan.  368,  71 
P.  828.  Called  a  "special  appearance."  IJich- 
ols  &  Shepard  Co.  v.  Baker,  13  Okl.  1,  73  P. 
302. 

34.  Defendant's  attorney  handed  a  copy  of 
an  answer  to  the  merits  to  plaintiff's  coun- 
sel In  the  presence  of  the  Judge,  saying  that 
the  original  would  be  filed,  availing  himself 
of  this  to  press  a  motion  to  discharge  a 
receiver.  Powell  v.  National  Bank  of  Com- 
merce [Colo.  App.]   74  P.  536. 

35.  Byers  v.  Byers  [Pa.]  57  A.  62;  Nichols 
&  Shepard  Co.  v.  Baker,  13  Okl.  1,  73  P.  302. 

36.  Teater  v.  King  [Wash.]  76  P.  688.  One 
who,  after  appearing  specially,  moves  the 
court  for  afllrmatlve  relief  in  his  own  behalf, 
thereby  makes  a  general  appearance,  and 
subjects  himgelf  to  the  Jurisdiction  of  the 
court.  Montague  v.  Marunda  [Neb.]  99  N.  W. 
653.  Where  a  defendant  appears  to  object 
to  the  court's  Jurisdiction  of  his  person,  and 
failing  to  obtain  a  ruling  thereon,  answers 
and  goes  to  trial,  he  thereby  waives  the  ob- 
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diction  of  the  court  for  all  purposes.'^  However,  when  the  lack  of  personal 
jurisdiction  is  not  apparent  on  the  face  of  the  record,  the  defendant  may  unite 
with  his  plea  to  the  jurisdiction  a  defense  going  only  to  the  plaintiff's  right  of 
recovery  without  waiving  his  right  to  insist  on  his  plea  to  the  jurisdiction;  but 
the  exception  does  not  extend  to  affirmative  relief,  as  a  counterclaim  or  cross 
action  waives  the  former  plea.'*  A  subsequent  general  appearance  does  not 
waive  the  right  to  question  in  the  higher  court  the  action  of  the  court  on  the 
question  of  jurisdiction.*" 

Appeal.*" — As  to  the  effect  of  an  appeal  from  a  judgment  void  for  want  of 
personal  jurisdiction,  the  decisions  are  in  conflict,  some  holding  that  such  an  ap- 
peal constitutes  an  appearance  so  that  both  the  appellate  court**  and  the  trial 
court,  when  the  case  is  remanded,**  acquire  jurisdiction  of  the  person  of  the  party 
appealing;  others  that  prosecution  of  error  from  such  a  judgment  does  not  con- 
stitute a  {;^eneral  appearance  in  the  action  in  which  the  judgment  was  rendered.*' 
The  date  of  a  voluntary  appearance  is  to  be  taken  as  the  date  of  the  commence- 
ment of  the  proceedings  in  error,  where  no  summons  is  issued.** 

Special  appearance.*^ — The  object  and  only  office  of  a  special  appearance  is 
the  presentation  of  a  purely  jurisdictional  question.*'  There  may  be  a  special 
appearance  to  move  for  dismissal  for  insufficient  service  of  a  writ,*^  to  have  an 
attachment  vacated,*'  to  file  a  petition  for  removal  from  a  state  to  a  Federal 
court,*'  to  have  a  cause  remanded  to  a  state  from  a  Federal  court,"'  to  plead  privi- 
lege," or  to  move  to  quash  service  or  to  strike  suggestions  of  damages."*  A  de- 
fendant sued  in  a  state  court  where,  by  statute,  special  appearances  are  forbidden, 
may  appear  specially  in  a  Federal  court  to  which  the  action  has  been  transferred."' 


Jectlon.  Conflict  In  authorities  pointed  out. 
Garrett  v.  Herring:  Furniture  Co.  [S.  C]  48 
S.  B.  254. 

37.  Byers  v.  Byers  [Pa.]  57  A.  62. 

38.  Linton  v.  Helje   [Neb.]   95  N.  W.  1040. 

39.  American  Wire  &  Steel  Bed  Co.  v. 
Goldman,  85  N.  T.  S.  330. 

40.  See  1  Curr.  L.  202. 

41.  Taylor  v.  Sledge,  110  Tenn.  263,  76  S. 
W.  1074. 

42.  Special  appearance  below  to  object  to 
invalid  service.  Drew  Lumber  Co.  v.  Walter 
[Fla.]  34  So.  244.  Appeal  by  a  purchaser  at 
a  Judicial  sale  from  an  order  denying  a  mo- 
tion to  set  aside  a  resale.  Wigginton  v.  Ne- 
han,  25  Ky.  L.  R.  617,  76  S.  W.  196.  Appeal 
by  plaintiff  from  judgment  on  counterclaim, 
plaintiff  having  had  petition  dismissed  for 
want  of  Jurisdiction.  Louisville  Tobacco 
Warehouse  Co.  v.  Gist,  26  Ky.  L.  R.  387,  76 
S.  W.  243. 

43.  Bastian  v.  Adams  [Neb.]  97  N.  W.  231. 
Contra,  doctrine  formerly  adhered  to  In  Ne- 
braska, said  to  have  been  overruled  in  Hurl- 
burt  v.  Palmer,  39  Neb.  158,  57  N.  W.  1019. 
Appellant  claimed  there  had  been  no  service 
of  summons,  and  the  question  had  never  been 
passed  upon.  Long  Branch  Pier  Co.  v.  Cross- 
ley.  84  N.  T.  S.  227. 

44.  In  re  James'  Estate  [Neb.]  97  N.  W.  22. 

45.  See  1  Curr.  L.  201. 

46.  Nichols  &  Shepard  Co.  v.  Baker,  13 
Okl.  1,  73  P.  302;  Westinghouse  Air  Brake 
Co.  V.  Chrlstenson  Engineering  Co.,  126  F. 
764. 

47.  Thomas  v.  Thomas,  98  Me.  184,  66  A. 
651. 

48.  No  service  on  defendant  who  appeared 


only  on  a  motion  to  vacate  the  attachment. 
This  motion  being  denied,  the  case  was  sev- 
eral times  adjourned  and  then  dismissed, 
neither  party  appearing.  Subsequently  the 
case  was  restored  by  consent  of  defendant's 
attorneys.  This  consent  did  not  constitute 
an  appearance  nor  waive  the  question  of 
Jurisdiction.  Delaney  v.  Bouse,  91  App.  Dlv. 
437,  86  N.  T.  S.  880.  But  see  Myler  v.  Wlt- 
tlsh,   204  Pa.  180,  63  A.  758. 

49.  Defendant  sued  in  state  court  where 
special  appearances  were  prohibited  by  stat- 
ute filed  plea  to  jurisdiction  simultaneously 
with  Its  bond  and  petition  to  remove  cause. 
Louden  Machinery  Co.  v.  American  Malleable 
Iron  Co.,  127  F.   1008. 

60.  Motion  to  quash  for  lack  of  state 
court's  Jurisdiction  denied  by  Federal  court 
on  ground  of  wrongful  removal  to  latter 
court.  May  be  reheard  in  state  court.  Paul 
V.  Baltimore  &  O.  R.  Co.  [Ind.  App.]  69  N.  E. 
1024.  A  motion  to  strike  an  amended  com- 
plaint accompanied  by  a  plea  in  abatement 
on  a  special  appearance,  does  not  confer 
Jurisdiction.  Id.  A  motion  to  strike  inter- 
rogatories filed  by  plaintiff  to  a  plea  in 
abatement  under  special  appearance  will  not 
change  defendant's  special  to  a  genel-al  ap- 
pearance.    Id. 

61.  A  plea  of  privilege,  as  to  the  proper 
venue  of  an  action  did  not  invoke  the  juris- 
diction of  the  court.  St.  Louis,  etc.,  R.  Co.  v. 
White  &  Co.  [Tex.  Civ.  App.]  76  S.  W.  947. 

52.  Thomson  v.  MoMorran  Mill.  Co.  [Mich.] 
S4  N.  W.  188. 

63.  Louden  Machinery  Co.  v.  American 
Malleable  Iron  Co.,  127  F.  1008. 
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A  defendant  appearing  specially  is  a  "pai'ty"  to  the  action,  entitled  to  costs  if  his 
motion  be  sustained."* 

Appearance  as  a  witness  is  not  an  appearance  as  a  party." 
§  2.  Who  may  make  or  enter." — Jurisdiction  may  be  acquired  by  voluntary 
appearance  in  person  or  by  attorney,""  and  where  an  aijtorney,  authorized  to  enter 
a  special  appearance  only,  honestly  pleads  matters  amounting  to  a  general  ap- 
pearance, the  client  is  bound  by  such  general  appearance."'  A  wholly  unauthor- 
ized appearance  by  one  assuming  to  act  as  attorney  is  of  no  effect,  and  a  judg- 
ment entered  thereon  will  be  set  aside  upon  a  satisfactory  showing  that  the  ap- 
pearance was  unauthorized.""  Authority  to  appear  for  a  party  will  be  presumed 
from  such  appearance  noted  on  the  record  on  appeal."'  The  rule  permitting  ap- 
pearance and  answer  by  a  person  wrongly  served,  and  yet  sought  to  be  held,  is  to 
enable  him  to  plead  that  he  is  not  liable  because  he  is  not  the  person  against  whom 
the  plaintiff's  alleged  claim  exists."^  Hence  it  has  no  application  where  such  per- 
son is  notified  that  no  claim  is  made  against  him  individually,  and  the  plaintiff 
will  not  be  compelled  to  accept  service  of  notice  of  appearance  and  answer."' 

§  3.  Effect."^ — Voluntary  general  appearance  makes  unnecessary  the  service 
of  summons,'*  or  citation,""  or  notice,""  and  hence  results  in  a  waiver  of  all  de- 
fects in  original  process,"''  and  of  the  question  of  jurisdiction  of  the  person,""  or 


C4.  Motion  to  dismiss  for  Insufficient  serv- 
ice. Thomas  v.  Thomas,  98  Me.  184,  56  A. 
651. 

G5.  Suit  against  a  corporation  and  Indi- 
viduals. One  of  the  latter  -who  was  not 
served  with  process  made  an  affidavit  which 
was  used  as  evidence  for  the  corporation  and 
plaintiff  sought  to  construe  this  as  a  volun- 
tary appearance  giving  the  court  jurisdiction 
over  the  individual.  Talbot.  Taylor  &  Co.  v. 
Southern  Pao.  Co.,  122  F.  147. 

58.  NOTE.  Appearance  of  Infants  I  An  at- 
torney cannot  waive  service  of  summons  on 
an  infant.  Evans  v.  Davies,  89  Ark.  235. 
Nor  enter  an  appearance  for  minor  heirs  not 
brought  into  court  by  proper  summons  of 
notice.  Bonnell  v.  Holt,  89  111.  71;  De  La 
Hunt  V.  Holderbaugh,  58  Ind.  285.  So  a  gen- 
eral appearance  by  counsel  will  not  bind  in- 
fant defendants  not  served  with  process. 
Valentine  v.  Cooley,  Meigs  [Tenn.]  613,  33 
Am.  Dec.  166.  See,  also.  Priest  v.  Hamilton, 
2  Tyler  [Vt.]  50;  Russell  v.  Texas  &  P.  R. 
Co.,  68  Tex.  646;  Mercer  v.  "Watson,  1  Watts 
[Pa.]  330;  Cruikshank  v.  Gardner,  2  Hill  [N. 
T.]  333;  Bloom  v.  Burdick,  1  Hill  [N.  Y.]  131, 
37  Am.  Dec.   299. 

Nor  can  a  guardian  ad  litem  enter  an  ap- 
pearance for  a  minor  defend.int.  Chambers 
V.  Jones,  72  111.  75;  Pugh  v.  Pugh,  9  Ind.  132; 
IngersoU  v.  Mangam,  84  N.  T.  622;  Hicken- 
botham  v.  Blackledge,  54  111.  316. 

Some  courts  hold  an  appearance  by  a 
guardian  binding  on  the  infant  not  served. 
Wrisley  v.  Kenyon,  28  Vt.  6;  Smith  v.  Mc- 
Donald, 42  Cal.  484;  Ankeny  v.  Blackiston, 
7  Or.  407;  contra:  Greenman  v.  Harney, 
53  111.  386;  Haley  v.  Taylor,  39  Ark.  104. 
—From  note  to  Kromer  v.  Friday  [Wash.]  32 
L.  R.  A.  671.     See  1  Gurr.  L.  203. 

67.     Gorman  v.  Stillman,  25  R.  I.  55,  64  A. 
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58.  McNeal  v.  Gossard  [Kan.l  74  P.  628. 

59.  Turner  v.  Turner,  33  Wash.  118,  74  P. 

56. 

«0.  Department  of  Health  of  City  of  New 
Tork  ▼.  Babcock,  84  N.  T.  S.  604. 


61,    62.     Steinhaus    v.    Enterprise   Vending 
Mach.  Co..  81  N.  T.  S.  282. 
6S.     See  1  Curr.  L.  203. 

64.  Rarasdell  v.  Duxberry  [S.  D.]  96  N.  W. 
132.  Joining  In  a  petition  for  removal. 
Union  Iron  &  Foundry  Co.  v.  Sonnefleld 
[La.]  37  So.  20.  Appearance  of  mortgagor  in 
foreclosure  action  [Code  Civ.  Proc.  |§  416, 
581].  Hibernia  Sav.  &  L.  Soc.  v.  Cochran, 
141  Cal.  663,  75  P.  315.  Filing  answer  to 
complaint  in  justice  court.  B.  &  C.  Comp. 
§  63;  McAnish  v.  Grant  [Dr.]  74  P.  396.  A 
general  appearance  by  any  of  nonresident 
defendants  renders  an  order  of  publication 
unnecessary  as  to  those  that  appear.  Mc- 
Clung  V.  Sieg  [W.  Va.]  46  S.  E.  210. 

65.  Jones  v.  Robb  [Tex.  Civ.  App.]  80  S. 
W.  395.  Where  defendant  sought  affirmative 
relief  and  the  Judgment  recited  that  plain- 
tiff appeared  by  counsel,  such  recital  suffi- 
ciently showed  an  appearance  by  plaintiff 
and  that  a  citation  to  him  was  unnecessary. 
Smlthers  v.  Smith  [Tex.  Civ.  App.]  80  8.  W. 
646. 

66.  To  an  executor  of  a  claim  against  his 
testator.  Woltemahr  v.  Doye  [Mo.  App.]  76 
S.  W.  1053. 

67.  Gorman  v.  Stillman,  25  R.  1.  55,  54  A. 
934;  Forsythe  v.  Huey,  25  Ky.  L.  R.  147,  74 
S.  W.  1088;  Stryker  v.  Pendergast,  105  111. 
App.  413;  Department  of  Health  of  New  York 
V.  Babcock,  84  N.  Y.  S.  604;  Lewis  Lumber 
Co.  y.  Camody,  137  Ala.  578,  35  So.  126;  Per- 
rine  v.  Knights  Templars'  &  Masons'  Life 
Indemnity  Co.  [Neb.], 98  N.  W.  841;  Mulhol- 
land  V.  Washington  Match  Co.  [Wash.]  77  P. 
497.  General  appearance  on  a  motion  for  a 
new  trial.  Clark  v.  Brotherhood  of  Locomo- 
tive Firemen,  90  Mo.  App.  687,  74  S.  W.  412. 
A  motion  to  quash  summons  and  service  is 
of  no  effect  after  a  full  appearance.  Mulhol- 
land  V.  Washington  Match  Co.  [Wash.]  77  P. 
497.  Voluntary  demurrer  or  answer  waives 
defects  in  service  or  return  of  summons. 
Adams  v.  Hopkins  [Cal.]  77  P.  712.  Succes- 
sive general  appearances  to  file  demurrer  to 
answer,   and   to   take  depositions,   waive   ob- 
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of  an  objection  to  the  venue,""  or  an  erroneous  change  of  venue/'  and  gives  the 
court  complete  jurisdiction  for  all  the  purposes  of  the  action.'*  An  objection 
going  to  the  court's  jurisdiction  of  the  subject-matter  is  not  waived  by  a  general 
appearance/^  nor  is  a  prior  void  judgment  validated  therebyj*  A  general  ap- 
pearance waives  a  statute  requiring,  as  a  condition  precedent  to  jurisdiction,  that 
a  nonresident  plaintiff  give  security  for  costs.'*  Where  defendant  appears  per- 
sonally and  pleads  to  the  jxirisdietion,  the  entry  of  a  general  appearance  by  his  at^ 
tomey,  who  urges  only  the  jurisdictional  issue,  will  not  waive  the  special  ap- 
pearance." 

Withdrawal.'" — Appearance  being  equivalent  to  personal  service  it  is  error  to 
permit  a  withdrawal  to  the  prejudice  of  plaintiff." 

APPBENTICES. 

Parties  seeking  to  cancel  an  apprenticeship  will  be  remitted  to  the  place  of 
contract  or  the  domicile  where  the  laws  thereof  are  doubtful  and  disputed,  and  the 
rights  involved.'* 

AB.BITBATIO]!]'  AND  AW  ABB. 


S  1.     The  Remedy  In  General  (303). 

§  2.  The  Submission  and  AErreement  to 
Submit   (303). 

§  3.     The  Arbitrators  and  Umpire   (304). 

§  4.  Hearlns  and  Frocedure  Before  Arbi- 
trators (304). 


§  5.  The  Award;  Reqnlsites,  Validity  and 
Effect  (305). 

§  6.     International  Disputes  (306). 

§  7.  Statutory  Arbitration  BetweeB  E^n- 
ployers  and  Elmployes  (30G). 


Eeference,'*  submission  to  court  on  agreed  facts,**  and  arbitration  under  the 
terms  of  building  contracts,'*  and  insurance  policies,**  are  elsewhere  treated. 

§  1.     The  remedy  in  general." — Statutory  arbitrations  are  cumulative  only.** 
§  2.     The  submission  and  agreements  to  svimit.'^ — A  bona  fide  contention  is 


jeotlons  to  service  of  process.     Haseltlne  v. 
Messmore  [Mo.]  82  S.  W.  115. 

68.  Gorman  v.  StiUman,  25  R.  I.  55,  54  A. 
934;  Westlnghouse  Air  Brake  Co.  v.  Chrlsten- 
son  Engineering  Co.,  126  F.  764;  Royer  Wheel 
Co.  V.  Dunbar.  25  Ky.  L.  K.  746,  76  S.  W. 
366;  Brand  v.  Brand,  25  Ky.  L.  R.  987,  76  3. 
W.  868.  Unconditional  appearance  and  ob- 
taining leave  to  answer.  Harrison  v.  Mur- 
phy [Mo.  App.]  80  S.  W.  724.  Appearance  in 
court  to  whicji  the  cause  was  sent  after  a 
change  of  venue.  Mankin  v.  Pennsylvania 
Co.,  160  Ind.  447,  67  N.  B.  229.  Mechanic' 
lien  action — nonresident  builder  appeared  and 
answered,  thereby  submitting  to  jurlsdlctim 
of  court.  Smith  v.  Colloty,  69  N.  J.  Law,  365. 
B5  A.  805.  Nonresidence  waived  by  pleading 
It  in  answer  to  the  merits.  Guenther  v. 
American  Steel  Hoop  Co.,  25  Ky.  L.  R,  795, 
76  S.  W.  419.  A  nonresident  who  appears 
and  answers  to  the  merits  subjects  himself 
to  the  jurisdiction  of  the  court.  Cassldy  v. 
Willis  [Tex.  Civ.  App.]  78  S.  W.  40.  One  who 
has  appeared,  without  objection  to  the  court's 
jurisdiction,  filed  an  amended  complaint  and 
reply,  and  proceeded  to  trial,  cannot  object 
to  the  jurisdiction  of  the  court  after  judg- 
ment. Mankin  v.  Pennsylvania  Co.,  160  Ind. 
447,  67  N.  B.  229. 

09.  Venue  in  divorce.  Glbba  ▼.  Glbbs,  26 
Utah,  382,  73  P.  641. 

70.  And  the  decree  rendered  is  not  subject 
to  collateral  attack  on  that  ground.  Rodney 
V.  Glbbs  [Mo.]  82  S.  W.  187. 


Tl.  Perrlne  v.  Knights  Templars'  &  Ma- 
sons' Life  Indemnity  Co.  [Neb.]  98  N.  W.  841. 

72.  Chicago  Union  Traction  Co.  v.  City  of 
Chicago  [111.]  70  N.  B.  659;  Nevll  v.  Heinke, 
22  Pa.  Super.  Ct.  614. 

73.  Void  because  summons  Insufficient. 
Woodham  v.  Anderson,  32  Wash.  500,  73  P. 
536. 

74.  Costello  V.  Palmer,  20  App.  D.  C.  310. 

75.  State  v.  Shipley  [Md.]  67  A.  12. 

76.  See  1  Curr.  L.  205,  J  4. 

77.  Insurance  Trust  &  Agency  v.  FalUns. 
66  Kan.  336,  71  P.  826. 

78.  Relsa  v.  Pllcque,  42  Misc.  350,  86  N.  Y. 
S.   704. 

79.  See  Reference,  2  Curr.  L.   1484. 

80.  See  Submission  of  Controversy,  2  Curr. 
li.  1767. 

81.  See  Building  and  Construction  Con- 
tracts, 1  Curr.  L.  374. 

82.  See  Insurance,  2  Curr.  Li.  479. 

83.  See  1  Curr.  L.  206. 

84.  See  1  Curr.  L.  206,  n.  4. 

85.  See  1  Curr.  L.  205. 

Note;  The  agreement  to  submit  must 
name  each  arbitrator.  Holdrldge  v.  Stowell, 
39  Minn.  360.  The  power  of  setting  aside  an 
award  Is  analogous  to  the  power  of  granting 
a  new  trial  (Buckwater  v.  Russell,  119  Pa. 
495)  but  as  a  general  rule.  In  the  absence  of 
fraud  (Masury  v.  Whiton,  111  N.  T.  679,  18 
N.  B.  638;  Goddard  v.  King,  40  Minn.  164,  41 
N.  W.  659),  or  misconduct  (Shlpman  v.  Fletch- 
er, 82  Va.   601;  Robinson  v.  Shanks,  118  Ind. 


304 


AEBITEATION  AND  AWAED  §  2. 


3  Cur.  Law. 


a  sufficient  basis  for  submission,  though  it  is  not  well  founded."  Technical  words 
are  not  required  to  make  a  binding  submission,"''  but  it  is  not  to  be  extended  by 
implication  beyond  its  plain  words,*'  or  so  as  to  include  subsequent  differences.*® 

Who  may  make. — The  United  States  by  its  attorney  may  be  bound  by  an 
agreement  to  submit  to  arbitration.'"  An  infant  cannot  submit  a  controversy  to 
arbitration,'^  and  an  attempted  submission  is  absolutely  void.°^  One  of  two  joint 
plaintiffs  may  agree  with  defendant  to  arbitrate,"  and  the  award  is  binding  on  the 
parties  so  agreeing.'* 

Effect. — The  submission  of  subject-matter  of  a  pending  suit  to  arbitration  dis- 
places such  pending  suit.'"  A  pariy  cannot  withdraw  from  an  agreement  for  arbi- 
tration after  an  award  made." 

§  3.  The  arbitrators  and  umpire.^'' — Arbitrators  must  be  impartial  and  dis- 
interested,'* but  prior  service  of  an  arbitrator  in  a  similar  capacity  does  not  render 
him  incompetent,  nor  invalidate  an  award  in  which  he  joined  in  the  absence  of  a 
showing  that  he  was  prejudiced."  Designation  of  all  the  arbitrators  by  one  party 
is  waived  by  proceeding  before  them  without  objection.^ 

§  4.  Hearing  and  procedure  before  arbitrators.'^ — The  arbitrators  must  act 
without  unreasonable  delay.^  They  must  give  notice  to  the  parties  of  the  time 
and  place  of  hearing,*  but  a  party  attending,'  or  refusing  to  attend,*  waives  notice. 
Where  an  umpire  is  to  act  only  in  ease  of  difference,  which  does  not  arise,  his  non- 
participation  will  not  invalidate  the  award,'  and  on  the  other  hand  unauthorized 


125,  20  N.  B.  713),  the  award  Is  conclusive 
(Thornton  v.  MoCormick,  75  Iowa,  285,  39  N. 
W.  502),  and  It  la  presumed  that  all  matters 
submitted  were  considered.  Schmidt  v. 
Glade,  126  111.  485,  18  N.  E.  762;  Brush  v. 
Fisher,  70  Mich.  469,  38  N.  W.  446,  and  note  14 
Am.  St.  Rep.  510.  An  award  upon  a  claim 
arising  out  of  an  Illegal  transaction  Is  unen- 
forceable. Hall  V.  Kimmer,  61  Mich.  269; 
Davis  V.  Wentworth,  17  N.  H.  567;  Maybln  v. 
Coulon,  4  Dall.  [U.  S.]  298;  Harrington  v. 
Brown,  9  Allen  [Mass.]  679;  Singleton  v. 
Benton,  114  Ga.  B48  and  note  58  L.  R.  A.  181. 
Otherwise  under  certain  statutes.  Noble  v. 
Peebles,  13  Serg.  &  R.  [Pa.]  319;  Goodwin  v. 
Tarborough,  1  Stew.   [Ala.]  152. 

86.  Downing  v.  Lee,  98  Mo.  App.  604,  73 
S.  W.  721. 

87,  88.  Somerset  Borough  v.  Ott,  207  Pa. 
539,  56  A.  1079.  Where  a  contract  provides 
that  any  question  as  to  the  Intent  or  mean- 
ing of  the  contract  shall  be  submitted  to 
arbitration,  a  controversy  arising  out  of  the 
provisions  of  the  contract  and  also  out  of 
acts  of  one  of  the  parties  Is  not  such  a  con- 
troversy as  la  contemplated  by  this  provi- 
sion of  the  contract.  Hudson  River  "Water 
Power  Co.  v.  Glens  Falls  Gas  &  Elec.  Light 
Co.,  90  App.  Dlv.  513,  85  N.  T.  S.  577,. 

89.  Cutting  V.  Whlttemore  [N.  H.]  54  A. 
1098. 

90.  Judson  V.  United  States  [C.  C.  A.]  120 
P.   637. 

91.  Neither  In  person  nor  by  next  friend. 
Millsaps  V.  Bstes,  134  N.  C.  486,  46  S.  B.  988. 

92.  Millsaps  V.  Bstes,  134  N.  C.  486,  46  S. 
E    988 

93.  94.  Runyon  V.  Rutherford  [W.  Va.]  47 
S.  B.  150. 

95.  Jones  V.  Thomas  [Wis.]  97  N.  W.  950. 

96.  Vincent  V.  German  Ins.  Co.,  120  Iowa, 
272,  94  N.  W.   458. 

9T.    See  1  Curr.  L.  206. 

98.  Produce  Refrigerator  Co.  v.  Norwich 
anion  Fire  Ins.  Soc.  [Minn.]  97  N.  W.  875. 


99.  Experienced  appraiser  for  Are  insur- 
ance companies.  Van  Winkle  v.  Continental 
Fire  Ins.  Co.  [W.  Va.]   47  S.  B.  82. 

1.  Judson  v.  United  States  [C.  C.  A.]  120 
F.  637. 

a.     See  1  Curr.  L.  206. 

3.  An  arbitration  agreement  was  signed 
March  2d  and  selection  of  arbitrators  com- 
pleted March  3d.  They  met  July  28  and  com- 
pleted an  award  next  day.  Held  no  unrea- 
sonable delay.  Vincent  v.  German  Ins.  Co., 
120  Iowa,  272,  94  N.  W.  458. 

4.  Slater  v.  La  Grande  Light  &  Power  Co.. 
43  Or.  131,  72  P.  738.  Where  appraisers  took 
no  oath  of  office,  gave  no  notice  of  meetings, 
and  took  no  sworn  testimony,  they  were  held 
not  arbitrators  under  the  provisions  of  the 
Code  but  appraisers  under  the  provisions  of 
the  contract.  Agreement  to  renew  lease,  rent 
to  be  fixed  by  appraiaera.  W^urster  v.  Arm- 
field,  175  N.  T.  256,  67  N.  B.  584. 

5.  Shutt  v.  Hebebrand  [Neb.]  95  N.  W.  785. 
Where  parties  were  present  by  their  coun- 
sel at  the  hearing  it  Is  Immaterial  that  they 
had  no  notice  of  the  meeting.  Mississippi 
Cotton  Oil  Co.  V.  Buster  [Miss.]  36  So.  146. 
Counsel  appearing  for  a  party  has  power  to 
consent  that  the  award  as  drawn  up  be  put 
in  proper  form  and  afterward  signed,  and  the 
fact  that  this  was  done  does  not  show  that 
the  party  whom  he  represented  had  no  op- 
portunity to  be  present.     Id. 

e.  Plaintiff  told  arbitrator  that  he  would 
not  attend  and  did  not  want  anything  to  do 
with  it.  Vincent  v.  German  Ins.  Co.,  120 
Iowa,  272,  94  N.  W.  458. 

7.  The  umpire  never  attended.  Vincent 
V.  German  Ins.  Co.,  120  Iowa,  272,  94  N.  W. 
458.  But  under  an  agreement  for  appraisal 
of  property  by  two  referees  w^ho  upon  dis- 
agreement were  to  choose  a  third  and  the 
finding  of  two  of  them  to  be  final.  It  la  auf- 
flcient  If  a  third  referee  who  is  choaen  to 
appraise  certain  articles  only,  and  accepts 
the  agreed  appraisal  of  the  original  referees 
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participation  by  the  umpire  must  be  objected  to  at  the  hearing.'  The  arbitrators 
are  bound  to  hear  all  material  testimony  offered  by  the  parties,'  unless  it  appears 
to  have  been  the  intention  that  they  act  on  their  own  knowledge.^"  Equity  will 
appraise  property  if  arbitrators  named  in  a  contract  fail  to  agree.^^ 

§  5.  The  award;  requisites,  validity  and  effect}^ — The  award  must  conform 
to  the  submission  and  cover  all  matters  submitted.**  An  award  need  not  be  signed 
by  the  arbitrators  at  the  same  time  and  place  as  found,**  and  is  not  void  because 
an  umpire  signs  as  "arbitrator."*'  The  authority  of  arbitrators  terminates  with 
the  time  limit  specified  in  the  agreement.*' 

Enforcement  of  award}'' — An  award  which  has  been  made  a  rule  of  court  may 
be  enforced  by  contempt  proceedings,  but  a  writ  of  fi.  fa.  sued  out  for  that  pur- 
pose, will  upon  motion  be  quashed.*'  An  agreement  for  arbitration  will  not  be 
enforced  at  the  instance  of  a  party  who  willfully  violates  the  contract.**  A  mutual 
submission  is  a  sufficient  consideration  to  support  a  note  given  in  pursuance  of  the 
award.^' 

Review  of  award?''- — In  the  absence  of  statute  there  is  no  appeal.""  Every 
reasonable  presumption  is  in  favor  of  an  award.^'  To  justify  setting  it  aside  there 
must  be  misconduct  or  error  prejudicial  to  the  rights  of  the  complaining  party"* 
clearly  proved,"'  errors  of  judgment  only  not  being  sufficient."'  After  having 
accepted  an  award  one  cannot  deny  its  effect  as  such,"^  nor  can  he  after  allowing 
entry  of  judgment  assert  that  it  should  not  have  been  made  a  rule  of  court."* 


as  to  the  others,  makes  a  finding  with  one  of 
the  others  as  to  the  value  of  the  property, 
Ralston  v.  Ihmsen,  204  Pa.  588,  54  A.  365. 

8.  Mississippi  Cotton  Oil  Co.  v.  Buster 
[Miss.]  36  So.  146. 

9.  Refusal  to  hear  material  evidence  will 
be  fatal  to  the  award,  but  such  evidence  must 
be  offered.  Van  Winkle  v.  Continental  Fire 
Ins.  Co.  [W.  Va.]  47  S.  E.  82.  A  denial  by 
arbitrators  of  the  right  of  a  party  to  appear 
before  them  and  offer  evidence  makes  their 
award  voidable.  Redner  v.  New  York  Plre 
Ins.  Co.    [Minn.]    99  N.  W.   886. 

10.  Experienced  builders  and  contractors 
selected  as  arbitrators  to  appraise  the  sound 
value  and  loss  upon  insured  property  need 
not  take  evidence.  Vincent  v.  German  Ins. 
Co.,  120  Iowa,  272,  94  N.  W.   458. 

11.  Buildings  left  on  land  by  tenant. 
Cooke  V.  Miller.  25  R.  I.  92,  54  A.  927. 

12.  See  I'Curr.  I*   206. 

13.  Jensen  v.  Deep  Creek  Farm  &  Live 
Stock  Co.  [Utah]  74  P.  427.  Appraisal  of 
only  part  of  property  destroyed.  Rutter  & 
Hendrix  v.  Hanover  Fire  Ins.  Co.,  138  Ala. 
202,  35  So.  33.  Award  of  damages  for  erec- 
tion of  dam  held  to  cover  future  damages. 
King  V.  Fountain  Water  Co.,  75  Conn.  621,  55 
A.  10. 

14.  Mississippi  Cotton  Oil  Co.  v.  Buster 
[Miss.]  36  So.  146. 

15.  It  appeared  from  the  award  that  he 
was  umpire.  Runyon  v.  Rutherford  [W.  Va.] 
47  S.  E.  150. 

16.  Jordan  v.  Lobe  [Wash.]  74  P.  817.  But 
the  fact  that  an  award  Is  made  at  a  later 
date  than  that  required  In  the  agreement 
for  arbitration  does  not  Invalidate  It  If  the 
agreement  further  provides  for  meetings  to 
be  held  after  the  date  set  for  making  the 
award.  Booye  v.  Muth,  69  N.  J.  Law,  266,  66 
A.  287. 

17.  See  1  Curr.  L.  207. 

18.  Booye  v.  Muth,  69  N.  J.  Law,  266,  66 
A.   287. 


10.  WInsor  v.  German  Sav.  &  L.  Soc,  31 
Wash'.  365,  72  P.  66.  Before  a  party  can 
claim  any  benefit  under  an  award  he  must 
show  compliance  on  his  part.  Royals  v. 
Lacey   [Tex.   Civ.   App.]   73    S.   W.   1062. 

20.  Downing  v.  I^ee,  98  Mo.  App.  604,  78 
S.  W.  721. 

21.  See  1  Curr.  L.  207. 

22.  Wilbourn  v.  Hurt  [Ala.]  36  So.  768. 

23.  Jensen  v.  Deep  Creek  Farm  &  Live 
Stock  Co.  [Utah]  74  P.  427.  Where  It  was 
asserted  that  one  arbitrator  exerted  influ- 
ence over  the  others  evidence  held  Insuffi- 
cient. Vincent  v.  German  Ins.  Co.,  120  Iowa, 
272,  94  N.  W.  468. 

24.  Manson  V.  Wilcox,  140  Cal.  206,  73  P. 
1004.  Award  of  arbitrators  obtained  by 
fraud  In  the  agreement  to  submit  to  arbi- 
trators. McCurdy  v.  Danlell  [Mich.]  97  N. 
W.  52.  An  award  Is  final  as  to  facts,  except 
for  corruption  or  partiality  on  the  part  of 
arbitrators,  or  fraud  by  a  party.  Booye  v. 
Muth,  69  N.  J.  Law,  266,  66  A.  287.  A  stat- 
ute providing  that  an  award  shall  be  final 
when  accepted  by  the  court,  by  Implication 
gives  court  right  to  reject  the  same,  but  only 
when  improper  conduct  of  arbitrators  Is 
shown.  Judson  v.  United  States  [C.  C.  A.] 
120  F.  637.  By  statute  an  award  may  be 
made  a  rule  of  court  and  can  be  attacked 
only  on  the  ground  of  error,  fraud,  or  col- 
lusion. Mock  V.  Bowman,  24  Ohio  Ciro.  R. 
27.  It  has  been  Intimated  that  if  an  award 
Is  sufficiently  inadequate  It  may  be  set  aside 
by  the  court.  Vincent  v.  German  Ins.  Co., 
120  Iowa,   272,   94  N.  W.   458. 

25.  26.  Vincent  v.  German  Ins.  Co.,  120 
Iowa,  272,  94  N.  W.  468;  Van  Winkle  v.  Con- 
tinental Fire  Ins.  Co.  [W.  Va.]  47  S.  B.  82. 

^.  A  person  who  gave  his  note  for  the 
amount  awarded  against  him,  cannot  set  up 
that  the  submission  was  to  appraisement.. 
Downing  v.  Lee,  98  Mo.  App.  604,  73  S.  W.  721. 
Where  an  award  has  been  agreed  to  and  ac- 
cepted by  the  parties,  judgment  thereon  is  by 
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Equity  will  not  set  aside  an  award  where  there  is  an  adequate  defense  at  law 
to  an  action  on  the  award.^" 

An  arbitrator  cannot  contradict  an  award  he  has  signed." 
§  6.    International  disputes.^^ — In  a  controTcrsy  between  a  foreign  govern- 
ment and  citizens  of  the  United  States  an  award  signed  by  two  of  three  members 
of  a  commission  to  arbitrate  cannot  be  defeated  because  its  commissioner  resigned 
after  the  hearings  were  closed,  where  it  was  agreed  that  a  majority  vote  should 


govern.' 


7.    Statutory  ariitration  letween  employers  and  employes.* 


AKGXIMENT  OF  COUNSEL. 


{  1.    lUelit  of  ATKameiit  (306). 
§  2.      Openine   Statements    (307). 
§  3.     Kind,  Extent,  and  Mode  of  Arsninent 
or  Comment  Daring  Trial  (307). 


5  4.     Bxcnses  for  Impropriety   (311). 
§  G.     Objections  and  RnUngs  (311). 
§  6.     Action    of    Court    or    Counsel    Curing 
Objection  (312). 


§  1.  Bight  of  argument.'* — The  party  having  the  burden  of  proof  is  entitled 
to  open  and  close  the  argument,''  unless  he  waives  his  right  by  allowing  the  other 
party  to  put  in  evidence,'"  or  loses  his  right  to  close  by  the  other  party's  making 
no  reply.''  Where  both  are  claimants,  the  matter  rests  in  the  sound  discretion  of 
the  court,'*  which  will  seldom  be  disturbed."  The  court,  by  rule,  may  limit  the 
length  of  argument,*"  or  forbid  an  attorney  who  has  been  a  witness  from  making  the 


consent.     McLeod  v.   '^•raham,   132   N.  C.   473, 
43  S.  E.  935. 

28.  MoLeod  V.  Graham,  132  N.  C.  473,  43 
a  R  935. 

29.  North  Braddock  Borough  v.  Corey,  205 
Pa.  35,  54  A.  486. 

SO.  Van  Winkle  v.  Continental  Fire  Ins. 
Co.  [W.  Va.]  47  3.  E.  82.  It  was  proper  to 
refuse  a  question  to  an  arbitrator  in  im- 
peachment of  his  award.  Mississippi  Cotton 
on  Co.  V.  Buster  [Miss.]  36  So.  146.  Admis- 
sions of  an  arbitrator  which  are  made  after 
an  award  filed  are  not  competent  to  Impeach 
it.  Manson  v.  Wilcox.  140  Cal.  206,  73  P. 
1004. 

31.     See  1  Curr.   L.   208. 

82.  Republic  of  Colombia  v.  Cauca  Co.,  190 
U.  S.  524,  23  S.  Ct.  704,  47  Law.  Bd.  1159. 

33.  See  1  Curr.  L.  208. 

34.  See   1   Curr.   L.    209. 

35.  In  action  on  note  where  answer  ad- 
mitted complaint  but  set  up  affirmative  de- 
tenses,  the  defendant  was  entitled  to  open 
and  close.  Long  &  Allstatter  Co.  v.  Barnes 
[Ind.]  69  N.  E.  454.  Under  Iowa  Code,  § 
3701,  w^here  the  party  having  the  burden 
of  the  issue  has  the  right  to  the  opening 
and  closing  argument,  issues  entirely  un- 
supported by  evidence,  or  established  by 
evidence  with  no  conflict,  are  not  for  jury, 
or  to  be  considered  in  determining  which 
party  Is  entitled  to  closing  argument,  but 
It  would  require  a  clear  case  of  prejudice 
to  warrant  a  reversal  of  error  in  awarding 
the  right  to  open  or  close.  Shaffer  v.  Des 
Moines  Coal  &  Hay  Co.  [Iowa]  98  N.  W. 
111.  Where  defendant  assumed  affirmative 
and  plaintiff  put  In  no  evidence,  plaintiff 
cannot  complain  of  refusal  of  right  to  open 
and  close.  Cable  Co.  v.  Parantha,  118  Ga. 
913,  45  S.  B.  787  Where  the  answer  admits 
the  claim  of  the  plaintiff,  but  sets  up  In  one 
defense  that  nothing  Is  due,  and  In  another, 
a  novation,  defendant  Is  entitled  to  the  open- 
ing and  closing  of  the  argument,  there  being 


but  the  one  issue.  Gerlaugh  v.  Riley,  2 
Ohio  N.  P.  (N.  S.)  107.  Under  Civ.  Code  Prac. 
§  526,  the  plaintiff  has  closing  argument 
where  the  answer  sets  up  affirmative  de- 
fense on  which  Issue  is  joined.  Muldoon  v. 
Meriwether,  25  Ky.  L.  R.  2085,  79  S.  W.  1183. 
Where  plaintiff  adduces  testimony  and  rests 
and  defendant  calls  no  witnesses  under  rule 
47,  it  is  the  right  of  plaintiff's  counsel  to 
sum  up.  De  Maria  v.  Cramer  [N.  J.  Err. 
&  App.]  58  A.  341. 

36.  Though  defendant's  plea  admitted 
plaintiff's  prima  facie  case  on  a  note,  yet 
If  he  allows  him  to  introduce  evidence  In 
support,  without  objection,  defendant  waives 
his  right  to  open  and  close  the  argument. 
Northington  v.  Granade.  118  Ga.  584.  45  S.  E. 
447. 

37.  Where  there  were  two  counsel  for 
plaintiff  and  one,  after  evidence  is  In.  has 
begun  the  argument,  and  defendant  states 
that  he  has  no  desire  to  reply,  the  othei 
has  no  right  to  close  over  objection  of  de- 
fendant. Hackney  v.  Delaware  &  A.  Tele- 
graph &  Telephone  Co.,  69  N.  J.  Law,  336, 
55  A.  252. 

38.  In  a  contest  between  parties,  each 
claiming  as  next  of  kin  and  heir  of  de- 
ceased, the  position  of  the  parties  being 
analogous  to  that  on  a  bill  of  interpleader, 
neither  is  entitled  of  right  to  open  and  close, 
but  the  matter  rests  in  the  sound  discre- 
tion »f  the  court.  Sorensen  v.  Sorensen 
[Neb.j    98    N.   W.    837. 

39.  Not  error  to  refuse  to  defendant  the 
right  to  open  and  close,  though  he  had 
filed  the  statutory  admission.  Guerguin  v. 
Boone    [Tex.   Civ.  App.]    77    S.   W.   630. 

40.  Court  rule  providing  that  plaintiff, 
or  defendant  where  he  has  the  affirmative, 
may  open  and  close  and  that  the  court  may 
announce  how  much  time  will  be  allowed 
each  side,  the  plaintiff  having  the  right  to 
apportion  between  opening  and  closing,  pro- 
vided  not  more    than   one-half  was   used   in 
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argument,**  or  where  it  has  come  to  a  decision,  it  may  forbid  argument  altogether,*^ 
and  whether  after  argument  by  one  party  the  other  can  cut  off  further  argument  by 
waiving  his  right  is  within  the  discretion  of  the  court.*' 

§  2.  Opening  statements.** — In  opening,  counsel  may  state  what  he  expects 
to  prove,*'  and  the  nature  of  the  defense  as  it  appears  from  the  record,*'  and  though 
the  testimony  is  subsequently  rejected,  there  will  be  no  error  if  he  acted  in  good 
faith,*'  or  if  the  court  cautions  the  jury  that  his  statement  is  not  evidence.**  But 
the  making  of  prejudicial  statements  as  to  matters  which  could  not  legally  affect 
the  liabilitj'  of  the  parties,*"  especially  after  an  adverse  ruling  of  the  court,  is 
liighly  improper,"^"  and  may  necessitate  a  new  trial.'*  The  opening  statement  of 
counsel  is  not  such  an  admission  as  will  take  the  place  of  proof,  and  authorize  a 
nonsuit."* 

§  3.  Kind,  extent,  and  mode  of  argument  or  comment  during  trial." — The 
object  of  the  argument  is  to  induce  proper  conclusions  based  upon  the  evidence, 


closing,  was  reasonable.     Reagan  v.  St.  Louis 
Transit  Co.   [Mo.]   79  S.  "W.   435. 

41.  Court  rule  providing  that  attorney, 
who  had  been  a  witness,  should  not  argue 
a  case  without  permission,  is  not  In  conflict 
with  2  Ball.  Ann.  Codes  &  St.  §  4993,  subd. 
5,  which  authorizes  plaintiff  or  party  hav- 
ing burden  of  proof  to  open  and  close  the 
argument  by  himself,  or  counsel,  as  that 
right  may  be  waived,  and  the  rule  was 
salutary  to  prevent  confusion  between  an 
attorney's  testimony  and  his  argument.  Voss 
v.  Bender,  32  Wash.  566,  73  P.  697. 
.  42.  Where  a  case  is  tried  by  the  court 
and  after  the  evidence  is  all  in  the  court  Is 
fully  satisfied  as  to  the  weight  of  the  evi- 
dence and  the  law  applicable  to  it.  It  may 
decline  to  listen  to  argument  of  counsel, 
and  on  appeal,  the  question  will  not  be  on 
the  right  to  argue,  but  whether  the  judg- 
ment was  correct.  Barnes  v.  Benham,  13 
Okl.  582,  75  P.  1130. 

43.  Parties  had  agreed  that  defendant 
should  have  opening  and  closing  after  de- 
fendant opened;  plaintiff  waived  his  right, 
and  further  argument  was  not  permitted. 
Henry  v.  Dussell   [Neb.]    99  N.  W.   484. 

44.  Bee    1   Curr.  L.   209. 

4B.  Counsel  stated  that  he  ^ould  prove 
a  conspiracy  between  petitioner  and  a  Cath- 
olic priest  to  get  a  will  favorable  to  a  Cath- 
olic Institution.  O'Connell  v.  Dow,  182  Mass. 
541,  66  N.  B.  788. 

46.  Mulligan  v.  Smith  [Colo.]   76  P.  1063. 

47.  Statement  in  opening,  that  defendant 
had  cheated  In  another  land  deal,  which 
was  objected  to  and  court  warned  jury 
that  the  case  was  to  be  tried  on  the  evi- 
dence, was  not  improper,  It  being  impossible 
to  know  In  advance  what  testimony  would  be 
competent,  and  the  court  of  necessity  relying 
largely  or.  fairness  of  attorney.  Miller  v. 
.Tohn,  208  111.  173,  70  N.  B.  27.  Where  coun- 
sel In  opening  stated  his  Intention  to  prove 
that  defendant  knew  that  other  accidents 
had  occurred  at  the  same  place,  but  the  evi- 
dence was  subsequently  excluded  by  the 
court,  it  was  not  prejudicial  error,  especial- 
ly where  made  in  good  faith.  Potter  v. 
Cave  [Iowa]  98  N.  W.  569.  Where  plaintiff's 
counsel  In  an  action  for  assault  stated  that 
he  would  prove  that  plaintiff  was  acquit- 
ted of  the  offense  of  provoking  an  as- 
.sault.    but   during   trial   was   not   allowed   to 


show  how  the  prosecution  terminated,  there 
was  no  error,  as  the  opening  statement  was 
not  evidence.  Schmitz  v.  Kirchan,  32  Wash. 
546.  73  P.  678. 

48.  Where,  in  opening,  counsel  stated  that 
he  would  show  that  "attempts  had  been 
made,  and  witnesses  spirited  away,"  and  on 
objection,  court  stated  that  unless  he  proved 
it  he  would  instruct  the  Jury  to  disregard 
it,  there  was  no  error.  Mulligan  v.  Metro- 
politan St.  R.  Co.,  89  App.  Dlv.  207,  85  N.  Y. 
S.  791. 

49.  Where  counsel  in  opening  spoke  of 
other  accidents  In  defendant's  quarry  and  in 
neighboring  quarries,  and  stated  that  public 
policy  demanded  that  juries  assess  full  dam- 
nges,  the  court  should  have  withdrawn  the 
same  from  jury  when  objection  was  made. 
Perry.  Matthews-Buskirk  Stone  Co.  v.  Wil- 
son, 160  Ind.  435,  67  N.  B.  183.  It  was  objec- 
tionable for  plaintiff  In  opening  to  say  that 
defendant  had  not  only  pursued  plaintiff,  but 
had  "attempted  to  cast  their  mud  and  slime 
over  the  citizenship  of  Frio  county."  Inter- 
national, etc.,  R.  Co.  V.  Mercer  [Tex.  Civ.  App.] 
78  S.  W.  562.  Where,  in  opening,  counsel  said 
"that  defendant  was  a  vulture  preying  upon 
people,  and  that  he  would  not  allow  defendant 
to  insure  a  dog  for  him."  and  objection  was 
overruled,  as  there  was  only  the  single  ques- 
tion of  whether  a  notice  was  mailed,  before 
the  jury,  the  argument  should  have  been 
suppressed,  but  judgment  would  not  be  re- 
versed therefor.  Metropolitan  Life  Ins.  Co. 
V.  Bradley  [Tex.  Civ.  App.]  79  S.  W.  367. 

50.  Where  counsel  In  opening  stated  that 
petitioner  had  been  found  guilty  of  various 
offenses  and  had  been  disbarred  for  them, 
after  the  court  had  ruled  that  the  record  of 
disbarment  was  Incompetent,  it  was  highly 
improper,  but  did  not  as  a  matter  of  law  en- 
title petitioner  to  a  new  trial.  O'Connel)  v. 
Dow,  182  Mass.  541,  66  N.  B.  788. 

51.  Where  plaintiff  was  injured  by  being 
pushed  by  a  crowd  under  a  street  car,  and  her 
counsel  In  opening  said  he  desired  to  show  the 
conduct  of  similar  crowds,  and  an  objection 
thereto  was  sustained,  a  new  trial  was  grant- 
ed where  he  persisted  In  the  same  line  of 
argument,  as  the  ruling,  whether  right  or 
wrong,  was  the  law  of  the  trial.  Batche- 
der  V.  Manchester  St.  Ry.   [N.  H.]   56  A.   752. 

52.  Fllllngham  v.  St.  Louis  Transit  Co., 
102   Mo.   App.   573,   77   S.   W.   314. 

53.  See    1    Curr.    L.    209. 
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and  counsel  may  use  his  own  system  of  reasoning,"*  and  must  be  allowed  reason- 
able comment  on  the  evidence  and  conduct  of  witnesses/"  and  indulge  in  oratorical 
flights  in  his  endeavor  to  impress  his  views  upon  the  jury,  if  he  adhere  to  the 
evidence/"  or  he  may  prepare  his  argument  beforehand,  and  read  it."^ 

Use  of  pleading  and  other  writings  lelonging  to  case.^^ — Counsel  may  read 
to  the  jury  special  interrogatories"'  or  depositions,®"  or  pleadiags  of  the  adverse 
party,"'  or  his  own  pleading,  when  there  is  a  question  as  to  his  claim,"^  though  the 
pleadings  have  not  been  put  in  evidence.  But  to  misread  purposely  constitutes 
reversible  error."' 

Statements  of  law  and  reading  from  decisions. "* — The  reading  of  legal  author- 
ities in  the  presence  of  the  jury  rests  to  a  large  extent  in  the  discretion  of  the 
court."  Even  the  erroneous  statement  of  the  law  by  counsel,  if  properly  corrected,' 
may  be  harmless,"'  but  his  reading  and  discussing  the  decision  of  the  case  on  a 
former  appeal,"'  or  the  decision  ia  a  similar  case,"*  unless  it  is  read  as  an  illus- 
tration, is  reversible  error."' 


54.  Counsel  may  advise  jury  as  to  find- 
ings as  to  special  questions  submitted  to 
them.  Chicago  &  A.  R.  Co.  v.  Gore,  105  111. 
App.  16.  In  bastardy  proceedings,  defend- 
ant Introduced  photograph  of  the  child;  it 
was  not  error  to  allow  opposing  counsel  to 
call  attention  to  child  itself,  which  was 
present  in  the  court  room.  State  v.  Pat- 
terson [S.  D.]  100  N.  W.  162.  In  an  action 
for  false  Imprisonment  for  detaining  two 
days  without  a  hearing  for  a  crime  which 
he  confessed  to  having  committed,  severe 
criticism  on  part  of  defendant's  counsel  was 
justified.  Friesenhan  v.  Maines  [Mich.]  100 
N.  W.  172 

65.  Chicago  City  R.  Co.  v.  Creech,  207  111. 
400,  69  N.  •  B.  919.  The  reasonableness  of 
which  Is  a  matter  for  the  discretion  of  the 
court.     Id. 

56.  It  is  within  the  province  of  counsel  to 
take  a  sympathetic  view  of  his  client's  in- 
juries. St.  Louis,  etc.,  H.  Co.  v.  Boback,  71 
Ark.    427,    75    S.    W.    473. 

5T.  Counsel  may  read  as  part  of  his  ad- 
dress to  the  jury  a  version  of  the  evidence 
prepared  by  himself,  if  it  does  not  mis- 
represent the  evidence.  StuU  v.  Stull  [Neb.] 
96  N.  W.  196. 

68.     See  1  Curr.  L.  209. 

59.  Counsel  may  discuss  the  evidence  In 
relation  to  them  in  his  closing  argument. 
Chicago  &  A.  R.  Co.  v.  Gore,  202  111.  188,  66 
N.    E.    1063. 

60.  Lake  St.  El.  R.  Co.  v.  Shaw,  203  111. 
39,   67  N.  B.   374. 

61.  Error  to  refuse  to  allow  counsel  In 
closing  to  refer  to  or  read  pleading  of  ad- 
versary, though  not  put  in  evidence,  as  such 
allegations  were  admissions  of  record  and 
were  binding.  Field  v.  Surpless,  83  App.  Dlv. 
268,  82  N.  T.  S.  127.  "Where  defendant  read 
plaintiff's  petition  to  show  a  variance,  and 
plaintiff  rea,d  a  part  of  it  to  show  that  there 
w^as  not,  and  then  said  that  defendant  had 
proved  plaintiff's  case  by  introducing  the  pe- 
tition, held  no  error  to  allow  such  argument. 
Louisville  &  N.  R.  Co.  v.  Mulflnger's  Adm'x 
[Ky.)    80   S.  W.    499. 

62.  In  reply  to  argument  of  defendant  as 
to  plaintiff's  claim,  plaintiff's  counsel  read 
declaration  on  the  point,  and  where  jury 
were  told  the  purpose  w^as  merely  to  show 
the  extent  of  plaintiff's  claim,  there  was  no 


error.  Metropolitan  R.  Co.  v.  Loud,  20  App. 
D.  C.  330.  Where  defendant  in  closing  re- 
marked that  a  certain  claim  made  by  plain- 
tiff was  an  afterthought  and  a  great  sur- 
prise to  him,  it  was  error  to  refuse  to  allow 
plaintiff's  counsel  to  read  a  paragraph  in 
the  complaint  making  such  a  claim.  Bee- 
croft  V.  New  York  Athletic  Club,  89  App. 
Div.   524,   81  N.  T.  S.   1069. 

63.  Where  attorney  In  closing  argument 
purposely  misread  a  deposition  on  a  con- 
troverted point,  his  conduct  was  most  repre- 
hensible and  judgment  would  be  reversed. 
Lake  St.  Elevated  R.  Co.  v.  Shaw,  203  111. 
39,  67  N.  E.  374. 

64.  See  1  Curr.  L.  209. 

65.  Plaintiff's  counsel  in  personal  injury 
case  was  allowed  to  read  in  his  argument 
in  the  presence  of  the  Jury  an  extract  from 
Wood  on  Railroads.  Missouri,  K.  &  T.  R 
Co.  v.  Moody  [Tex.  Civ.  App.]  79  S.  W. 
856;  Post  v.  Leland,  184  Mass.  601,  69  N.  E. 
361. 

66.  In  an  action  for  injuries  resulting 
from  the  defective  filling  of  an  excavation, 
where  defendant's  counsel  In  closing  said 
that  the  concreting  vras  done  by  the  city, 
so  that  its  liability  ceased.  It  was  not  er- 
roneous, as  the  statement  of  fact  was  sup- 
ported by  the  evidence,  and  the  statement 
of  law,  if  erroneous,  must  be  deemed  cor- 
rected by  the  Instructions.  Leavitt  v.  New 
England  Telephone  &  Telegraph  Co.  [N.  H.] 
56    A.    462. 

67.  Judgment  was  reversed  where  counsel 
was  permitted  to  discuss  before  the  jury  the 
opinion  on  case  in  a  former  appeal,  and  to 
misconstrue  It.  Somes  v.  Ainsworth  [Tex. 
Civ.    App.]    75    S.    W.    839. 

68.  It  was  error  to  permit  counsel  In  ar- 
gument to  quote  the  facts,  and  comment 
and  quote  the  opinion  of  the  supreme  court 
In  a  similar  case.  Matthews  v.  Thatcher 
[Tex.  Civ.  App.]  76  S.  W.  61. 

69.  In  an  action  for  libel  against  a  com- 
mercial agency  where  plaintiff's  counsel  read 
in  closing  argument  an  article  from  a  maga- 
zine (opinion  of  supreme  court  of  Michigan) 
on  the  abuses  of  commercial  agencies,  but 
without  stating  that  it  was  a  judicial  opin- 
ion. It  was  not  prejudicial,  being  used  solely 
for  argument  and  Illustration.  Minter  v. 
Bradstreet    Co..    174    Mo.    444,    73    S.    W.    668 
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Comments  on  witnesses.'"' — Counsel  in  argument  may  make  reasonable  com- 
ments upon  the  evidence  and  the  conduct/^  and  upon  the  absence  of,"  or  objec- 
tion to,^»  witnesses,  unless  privileged,"  and  the  court  will  not  scrutinize  with  great 
nicety  the  logical  force  of  the  argument,'"'  but  it  will  not  allow  opprobrious  epi- 
thets,^' or  facts  which  are  not  in  evidence,  to  be  used." 

Inferences.''^ — Counsel  are  allowed  a  wide  latitude  in  making  inferences,  as 
that  their  client  is  being  persecuted  in  a  second  proceeding,^'  or  that  there  was 
bad  faith  in  purchasing  without  inquiry,'"  but  no  inferences  are  allowed  to  be  made 
on  the  exclusion  of  evidence.*^ 

Appeals  to  passion,  prejudice,  and  sympathy.^^ — Explanatory  remarks,  though 
containing  an  appeal  to  one's  sympathy,  are  proper;*'  but  irrelevant  remarks,  de- 
signed to  prejudice  jury,'*  or  an  attack  on  defendant's  method  of  trying  the  case," 
or  an  unfair  challenge  to  produce  evidence,'"  or  the  decl5,ration  that  interrogatories 
were  entangling,''  or  that  defendant  was  a  large  corporation"  and  would  not  be 


70.  See  1  Curr.  L..  210. 

71.  Chicago    City   Ry.    Co.    v.    Creech,   207 

111.    400,    69   N.   B.   919. 

72.  Attorneys  may  comment  on  the  non- 
production  of  witnesses  where  they  are 
shown  to  be  cognizant  of  the  facts  in  issue, 
it  being  a  mere  matter  of  argument.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Krayenbuhl  [Neb.] 
98  N.  "W.  44. 

73.  "Where  plaintiff  In  testimony  had 
stated  what  his  wife  had  said  on  various 
occasions.  It  was  not  error  for  defendant  to 
offer  her  as  witness,  as  plaintiff  might  have 
waived  the  privilege,  and  it  was  competent 
•for  Jury  to  know  of  plaintiff's  refusal.  Zim- 
merman V.  "Whiteley  [Mich.]  95  N.  W.  989. 

74.  It  was  error  for  defendant's  counsel 
to  comment  on  absence  of  plaintiff  and  his 
failure  to  testify  In  his  suit  against  an 
executrix,  where  N.  H.  Pub.  St.  1901,  c.  224, 
5  16,  provides  that  in  such  eases  neither 
party  shall  testify  unless  the  executor  elects 
so  to  testify.  "Wright  V.  Davis  [N.  H.]  57 
A.   335. 

75.  Comments  on  the  readiness  of  wit- 
nesses to  testify  without  being  summoned 
was  allowable.  Sylvester  v.  State,  111  Fla. 
416,    35    So.    142. 

76.  "Where  counsel  called  witnesses  of  the 
adverse  party  "cattle,"  it  was  highly  Im- 
proper, but  not  pre.iudicial  error  when  re- 
tracted. Leslie  V.  Jaclsson  &  S.  Traction  Co. 
[Mich.]   96  N.  "W.  580. 

77.  In  an  action  against  a  railroad  where 
plaintiff's  counsel  In  argument  stated  that 
defendant's  employes  would  have  lost  their 
Job  if  they  had  not  testified  as  they  did,  it 
was  error  to  refuse  to  sustain  an  objection,  as 
there  was  no  evidence  of  the  fact,  but  on  all 
of  the  evidence  the  Judgment  was  affirmed. 
St.  Louis,  etc.,  R.  Co.  v.  Eobaclc.  71  Ark. 
427,  76  S.  "W.  473.  "Where  counsel  indulged 
in  improper  criticisms  of  witness,  and  de- 
tailed an  event  connected  with  witness  not 
in  record,  it  was  held  not  to  have  Influenced 
verdict.  '  City  of  Owensboro  v.  Knox's 
Adm'r,  25   Ky.  L.  R.   680,  76   S.  "W.  191. 

78.  See   1   Curr.   L.    210. 

79.  "Where  a  plaintiff,  who  had  been 
prosecuted  for  murder  on  account  of  the 
death  of  a  guest  in  a  flre  in  his  hotel,  sued 
an  insurance  company  for  the  loss  on  ac- 
count of  the  flre,  the  statement  of  counseT 
that  he  believed  that  the  company  had  some- 
tliinsr  to  do  with  hounding  him  to  the  bar  of 


Justice,  while  perhaps  the  evidence  did  not 
Justify  the  inference,  was  not  prejudicial. 
Hartley  v.  Pennsylvania  Fire  Ins.  Co.  [Minn.] 
98    N.    "W.    198. 

80.  In  replevin,  where  claimants  asserted 
that  they  purchased  in  good  faith  the  prop- 
erty from  one  holding  a  railroad  shipping 
receipt,  it  was  not  objectionable  for  oppos- 
ing counsel  to  argue  that  they  acted  in  bad 
faith  because  they  made  no  effort  to  com- 
municate with  the  person  to  whom  the  re- 
ceipt was  issued.  Hart  v.  Boston  &  M.  R. 
R.  [N.  H.]   56  A.  920. 

81.  Arguing  to  Jury  that  objections  made 
to  the  admission  of  evidence  were  a  prac- 
tical admission  that  the  facts  to  which  it 
referred  were  true  was  most  reprehensible 
and  can  only  be  cured  by  a  reversal.  Pot- 
ter v.  Cave  [Iowa]  98  N.  "W.  569. 

82.  See  1  Curr.  L.   212. 

83.  "Where  attorney  in  argument  said  "It 
was  necessary  to  introduce  this  cap,  not  for 
the  purpose  of  wringing  a  heart-rending 
cry  from  the  mother,  as  stated  by  you,  but 
for  the  purpose  of  showing  the  blood  on 
the  inside  of  it,"  there  was  nothing  improper, 
as  the  cap  was  in  evidence.  Board  of  In- 
ternal Imp.  for  Lincoln  County  v.  Moore's 
Adm'r,  25  Ky.  L.  R.  15,  74  S.  W.  683.  "Where 
a  married  woman  was  run  down  in  the  street 
by  a  bicycle,  it  was  not  error  for  counsel 
to  ask  the  Jury  how  much  they  would  take 
to  have  their  wives  run  down  and  made  a 
spectacle  of.  Adams  Exp.  Co.  v.  Aldridge 
[Colo.  App.]   77  P.   6. 

84.  "Ward  V.  Reed  [Mich.]  96  N.  "W.  438. 
Reaffirming  objectionable  language  after  be- 
ing told  by  the  court  to  desist,  and  referring 
to  matters  not  connected  with  the  trial. 
Belcher    v.    Ballou    [Iowa]     100    N.    "W.    474. 

85.  "Where  counsel  in  closing  devoted  his 
remarks  largely  to  an  attack  on  defendant 
and  its  manner  of  conducting  its  defense 
and  objecting  to  testimony,  it  wa,s  improper, 
but  did  not  warrant  a  reversal  where  court 
sustained  an  objection  to  the  remarks.  Pitts- 
burgh, C,  C.  &  St.  L.  R.  Co.  v.  Klnnare,  203 
111.  388,  67  N.  E.  826. 

86.  It  was  prejudicial  error  for  plaintiff 
in  closing  argument  in  personal  injury  case 
to  challenge  defendant  to  make  experiments 
in  stopping  oars,  when  defendant  had  no 
right  to  offer  further  evidence.  Little  v. 
Boston  &  M.   R.   R.    [N.  H.]    56  A.  190. 

87.  "Where  attorney  in  closing  said  "These 
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hurt,"  as  it  had  made  provision  for  accidents,""  and  should  be  compelled  to  be- 
have." 

Matters  outside  of  issues."^ — Attempts  to  influence  jury  by  stating  the  source 
of  the  court's  instructions,"*  or  the  effect  of  a  verdict  on  the  parties  in  another 
action,'*  or  an  admission  of  the  ■  other  party,"*  or  that-  the  defendant  had  done 
some  other  vrrong,""  are  prejudicial,  and  the  statement  that  an  insurance  company 
was  the  real  defendant  will  entitle  the  defendant  to  a  new  trial."' 

Matters  not  in  evidence."^ — To  refer  to  a  compromise,  or  former  verdict,""  or 
the  value  of  plaintiff's  services,  or  the  facts  of  another  case,^  or  to  the  prejudice 
existing  in  a  community,"  or  to  charge  a  party  with  cheating  the  public,*  or  a  wit- 
ness with  a  crime,*  or  to  state  the  contents  of  a  letter  which  the  counsel  is  attempt- 


interrogatories  have  been  pflt  to  you  by  the 
defendant  for  the  purpose  of  entangling  you," 
but  the  court  on  objection  warned  the  Jury 
to  disregard,  there  was  a  fair  trial.  South- 
ern Indiana  R.  Co.  v.  Davis  [Ind.  App.]  69 
N.    B.    550. 

88.  Repeated  appeals  to  jury  to  consider 
that  defendant  was  a  large  corporation,  and 
that  the  money  "would  come  from  them  and 
not  out  of  anybody  else's  pocket  were  Im- 
proper. Johnson  v.  Detroit  &  M.  R.  '  Go. 
[Mich.]  97  N.  W.  760.  Where  counsel  re- 
ferred to  a  request  of  the  opposing  counsel 
to  take  the  case  from  the  jury,  and  stated 
that  the  opposing  party  was  a  great  cor- 
poration who  v/ouia  resort  to  perjury  to 
maintain  its  cause.  Hillman  v.  Detroit  Unit- 
ed   R.    [Midi.]    100    N.    TV.    399. 

89.  In  closing,  plaintlfC'a  counsel  said  "I 
Just  want  to  say  to  you,  you  don't  have  to 
worry  much  about  the  verdict  against  [de- 
fendant]" which  was  not  prejudicial,  though 
the  court  had  excluded  a  question  as  to 
whether  defendant  was  protected  by  em- 
ployeis'  liability  Insurance.  Burgess  v. 
Stowe    [Mich.]    96  N.  V7.  29. 

90.  Where,  in  closing,  plaintiff's  counsel 
in  a  personal  injury  case  stated  the  value  of 
plaintiff's  services,  and  the  facts  as  to  an- 
other case,  of  both  of  which  there  was  no 
evidence,  and  after  being  corrected  by  the 
court,  stated  that  defendant  expected  these 
accidents  and  made  provisions  for  them,  the 
judgment  was  affirmed  with  reluctance,  as 
the  statements  were  designedly  made  to  in- 
fluence the  jury,  but  the  court  instructed  the 
jury  to  disregard  them.  Sweeney  v.  New 
York  Cent,  etc.,  R.  Co.,  83  App.  Div.  565,  81 
N.  T.  S.   1112. 

91.  Counsel's  advising  jury  that  they 
should  by  their  verdict  compel  corporations 
to  exercise  care  towards  their  employes 
was  Improper,  but  in  view  of  the  verdict 
had  had  no  influence.  Houston  Blec.  Co.  v. 
Robinson     [Tex.    Civ.    App.]     76    S.    W.     209. 

92.  See  1   Curr.  L,.   211. 

93.  Where  counsel  in  closing  stated  that 
he  would  submit  no  Instructions,  but  that 
the  instructions  which  would  be  read  would 
be  those  of  the  other  side,  it  was  unneces- 
sary, though  true,  and  where  court  directed 
him  to  oonflne  his  argument  to  the  facts 
in  the  record,  there  was  no  injury  suffered. 
Illinois  Cent.  R.  Co.  v.  Leiner,  202  111.  624.  67 
N.  E.  398. 

94.  Where  jury  asked  if  plaintiff  would 
be  barred  In  equity,  if  they  found  for  defend- 
ant, the  request  of  plaintiff's  counsel  in  jury's 
presence,  for  a  charge  that  it  would  be  a 
bar.    though    most    extraordinary,    was    not 


ground  for  new  trial.     Benton  v.  Hunter,  119 
Ga.    381,    46   S.   B.   414. 

03.  Remark  of  plaintiff's  counsel  that  de- 
fendant's counsel  had  said  plaintitt  had  a 
good  case  was  improper.  Witzel  v.  Zuel, 
90  Minn.  340,  96  N.  W.  1124: 

96.  In  an  action  by  a  physician  to  recover 
from  a  railroad  for  services  rendered  at  a 
wreck.  It  was  prejudicial  for  plaintiff's  coun- 
sel in  his  argument  to  say  that  defendant 
had  blundered.  McKnight  v.  Detroit  &  M. 
R.  Co.   [Mich.]   97  N.  W.  772. 

97.  Where  plaintiff's  counsel  In  examining 
jurors  asked  if  they  were  interested  In  a 
certain  insurance  company,  and  then  stated 
that  he  believed  that  that  company  was  de- 
fending the  case,  and  an  objection  was  over- 
ruled, as  court  stated  plaintiff  had  a  right 
to  And  this  out,  a  new  trial  was  ordered,  as 
it  was  prejudicial,  as  such  fact  was  entire- 
ly immaterial  to  any  issue.  Llpschutz  v. 
Ross,  84  N.  T.  S.  632.  But  compare  Burgess 
V.  Stowe  [Mich.]  96  N.  W.  29. 

98.  See  1  Curr.  L.   211. 

99.  Where  plaintiff's  evidence  of  a  com- 
promise was  refused.  It  was  reversible  er- 
ror for  his  counsel  to  refer  to  such  com- 
promise in  his  argument,  and  to  the  fact 
that  the  two  former  verdicts  were  in  plain- 
tiff's favor.  Chownlng  v.  Parker  [Mo.  App.] 
78  S.  W.  677.  A  remark,  in  closing,  that  an- 
other court  had  passed  on  the  facts  and 
rendered  judgment  for  plaintiff,  was  re- 
versible error.  Underwriters'  Fire  Ass'n  v. 
Henry   [Tex.  Civ.  App.]   79  S.  W.  1072. 

1.  Sweeney  v.  New  York  Cent.,  etc.,  R. 
Co.,   83  App.  Div.   565,  81  N.  Y.  S.  1112. 

2.  In  an  action  against  a  town,  it  was 
improper  for  plaintiff's  counsel  to  say  in 
argument  "Doubtless,  gentlemen,  you  know 
that  you  cannot  get  in  trouble  any  quicker 
than  to  go  to  a  little  town  and  say  some- 
thing against  the  condition  of  the  town 
to  some  of  the  clfy  offlclals."  Davis  v.  Alex- 
ander City,   137  Ala.   206,   33  So.   863. 

3.  Where  the  indorsee  of  a  note,  given 
in  a  horse  trade,  sued  the  makers,  and  the 
defense  was  that  the  Indorser  had  cheated 
the  makers,  and  that  plaintiff  was  not  a 
bona  fide  purchaser.  It  was  permissible  for 
counsel  to  refer  to  the  parties  as  "horse 
jockeys,"  but  not  to  say  that  they  were 
the  men  "who  had  foisted  upon  the  innocent 
public  the  notorious  horse,  Magnet,"  where 
there  was  no  evidence  as  to  this.  Hallock 
V.    Young    [N.    H.]     57    A.     236. 

4.  Where  counsel  animadverted  upon  ve- 
racity of  defendant  as  a  witness  and  insinu- 
ated that  he  kept  an  unlawful  resort  of 
which   there  was   no   evidence,   it  was   error 
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ing  to  introduce,"  or  comment  on  the  retention  in  their  employ  of  a  servant  whose 
negligence  had  caused  the  injury,'  in  the  presence  of  the  jury,  is  not  allowable 
where  there  is  no  evidence  as  to  such  matters,  or  to  pass  remarks  tending  to  con- 
vey an  erroneous  impression,'  is  improper. 

Remarks  during  the  trial.' — Exclamations  over  a  witness'  reply,*  or  preju- 
dicial remarks^"  made  during  trial,  may  be  error ;  but  offers  to  show  that  a  witness 
had  wrecked  the  companies  he  was  connected  with,*^  or  to  allow  jury  to  take  out 
certain  papers,^*  were  allowable.  An  admission  made  during  trial  may  not  be 
binding  where  the  other  party  is  not  prejudiced.^' 

§  4.  Exciises  for  impropriety.'^* — The  plea  of  inadvertence  ought  not  to  be 
received  either  as  excuse  or  palliation.^"  A  party  whose  counsel  provoked  the 
improper  remarks  cannot  complain.^® 

§  5.  Objections  and  rulings.'^'' — Improper  argument  must  be  objected  to,^' 
and  the  rulings  of  the  court,  excepted  to,  at  the  time,^'  in  order  to  be  reviewed. 
The  decision  of  the  trial  cour*-  on  motion  for  new  trial  wiU  be  final,^"  unless  preju- 
dice clearly  appeals.'* 


for  the  court  on  objection  not  to  caution 
counsel  and  warn  jury.  Fisher  v.  Wein- 
holzer   tMinn.]    97  N.  "W.   426. 

5.  Though  counsel  in  arguing'  the  ad- 
missibility of  a  certain  letter,  which  was 
actually  incompetent,  stated  Its  contents 
before  the  Jury,  there  was  no  reversal,  as 
the  court  properly  warned  the  jury,  and  the 
verdict  was  Justified  by  the  evidence.  Con- 
nolly V.  Brooklyn  Heights  R.  Co.,  86  App. 
Div.    245,    83    N.    Y.    S.    833. 

e.  Hinchman  v.  Pere  Marquette  R.  Co. 
[Mich.]    99   N.   W.   277. 

7.  That  an  inspection  would  show  that  a 
horse  was  not  vicious,  the  jury  not  having 
inspected  the  horse.  Hinchman  v.  Pere  Mar- 
quette   R.    Co.    [Mich.]    99   N.   W.    277. 

8.  See   1   Curr,    L.   212. 

9.  Any  prejudice  from  counsel's  saying 
"The  idea  that  a  man  has  owned  a  farm 
thirty  years,  and  he  does  not  know  how 
many  acres  there  is,"  was  removed  by  de- 
fendant explaining  that  It  bordered  on  a 
lake  and  was  fractional.  Gould  v.  Gregory 
[Mich.]    95    N.    W.    414. 

10.  Where  defendant  asked  plaintiff's  at- 
torney to  admit  that  the  conductor  was 
killed  In  the  same  accident  and  plaintiff's 
attorney  replied  "There  is  no  question  about 
that,  and  it  Is  a  fact  the  railroad  settled 
with  the  widow  afterward,"  it  was  prejudi- 
cial. Greenfield  v.  Detroit  &  M.  R.  Co. 
[Mich.]    95   N.  W.   546. 

11.  Where,  on  cross-examination  of  an 
expert  after  objection  to  his  being  asked 
what  had  become  of  an  institution  where  he 
got  his  experience,  counsel  offered  to  show 
that  the  company  was  wrecked  by  his  man- 
agement, and  so  of  every  one  with  which 
he  had  been  connected,  It  was  not  cause 
for  reversal.  Allington  &  Curtis  Mfg.  Co. 
V.  Detroit  Reduction  Co.  [Mich.]  95  N.  W. 
552. 

IS.  An  offer  to  court  to  allow  jury  to 
take  certain  papers  In  evidence  out  with 
them  not  cause  for  reversal,  when  court 
below  did  not  regard  it  as  prejudicial,  and 
it  vraa  apparently  made  in  good  faith.  Raw- 
lings  V.  Anheuser-Busch  Brewing  Aas'n 
[Neb.]   95  N.  W.   792. 

13.  Where  plaintiff's  counsel  In  reply  to 
question    admitted    complaint    contained    no 


allegation  of  actual  damage,  though  such 
question  was  raised  by  pleading  and  the 
evidence,  he  was  not  estopped  where  de- 
fendant had  not  been  misled.  Steedman  v. 
South  Carolina  &  G.  E.  R.  Co.,  66  S.  C. 
542,   45   S.   B.    84. 

14.  See   1   Curr.   L.    213. 

15.  "After  instilling  the  poison,  the  wrong 
is  not  undone  by  an  empty  apology."  Chew- 
ing V.  Parker  [Mo.  App.]  78  S.  W.  677.  But 
compare  Sweeney  v.  New  York  Cent.,  etc., 
R.  Co.,  83  App.  Div.  665,  81  N.  Y.  S.  1112. 
where  a  new  trial  was  refused. 

16.  Where  plaintiff's  counsel  had  re- 
marked that  plaintiff,  who  conducted  a  pri- 
vate lying-in  hospital,  was  engaged  In  the 
same  business  churches  were,  plaintiff  can- 
not complain  because  defendant's  counsel 
characterized  this  as  vile  and  saereligious 
and  intimated  that  such  places  were  respon- 
sible for  abortions  and  murders.  Sterling 
V.  Detroit  [Mich.]   95  N.  W.  986. 

17.  See  1  Curr.  L.  213,  and  see  Saving 
Questions  for  Review,   2  Curr.   L.   1590. 

18.  Jenkins  v.  Chism,  25  Ky.  I*  R.  736, 
76  S.  W.  405.  Where  language  of  counsel 
was  first  called  to  attention  of  court  by 
affidavits  on  motion  for  ne-ir  trial,  and  no 
objection  taken,  or  ruling  obtained  at  the 
time,  there  is  nothing  to  review.  Chicago, 
etc.,  R.  Co.  V.  Krayenbuhl  [Neb.]  98  N.  W. 
44.  Where  plaintiff's  counsel  in  closing  In- 
dulges in  false  argument,  it  is  the  duty  of 
the  court  at  request  of  defendant  to  instruct 
the  Jury  In  reference  thereto.  Drumm-Flato 
Commission  Co.  v.  Gerlach  Bank  [Mo.  App.] 
81    S.   W.   503. 

19.  Where,  on  appellant's  objection,  the 
court  ruled  certain  remarks  Improper  and 
instructed  jury  to  disregard  them,  and  ap- 
pellant did  not  except  to  ruling,  lie  cannot 
complain  because  of  remarks.  Internation- 
al &  G.  N.  R.  Co.  V.  Mercer  [Tex.  Civ.  App.] 
78  S.  W.  562.  It  is  sufllolent  diligence  that 
objection  is  made  and  exception  taken  with- 
out interrupting  the  argument.  Texas  Cent. 
R.  Co.  V.  Pledger  [Tex.  Civ.  App.]  81  S.  W. 
756. 

ao.  Objectionable  remarks  by  counsel  are 
for  the  consideration  of  the  trial  court  on 
motion  for  new  trial,  and  could  not  be  so 
prejudicial  as  to  constitute  reversible  error. 
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§  6.  Action  of  court  or  counsel  curing  ohjection}^ — The  error  in  the  use  of 
objectionable  language  by  counsel  may  be  cured  by  his  withdrawal  of  it/'  and  by 
the  action  of  the  court,"*  where  the  rebuke  and  warning  to  disregard  is  prompt,"" 
and  the  verdict  not  unjust,""  as  the  jury  will  not  be  presumed  to  have  disregarded 
the  warning,"'  unless  it  was  not  sufficiently  pointed;"'  but  improper  argument  is 
not  cured  by  an  instruction  to  disregard  it,"'  nor  by  the  action  of  the  court  in 
admonishing  counsel.'" 

ABKEST  ANB  BINDING  OVER. 


§  1.  Occasion  or  Necessity  for  Warrant 
(312). 

§  2.     Privilege  from  Arrest   (314), 

§  3.  Complaint,  Afltdavit,  or  Information 
to  Procure  Warrant  (314). 

S  4.     The  "Warrant  and  Its  Issuance    (315). 


§  5.  Making  Arrest  and  Keeping  and  Dis- 
position of  Prisoner  (310). 

§  6.  PrellmlnarT'  Hearing,  Binding  OTer, 
or  Discharge  (317). 

%  7.  Custody  Awaiting  Indictment  or  Trial 
(318). 


§  1.     Occasion  or  necessity  for  warrant.^''- — In  the  absence  of  an  empowering 
statute  peace  officers  have  no  authority  to  arrest  for  a  misdemeanor  without  process, 


James  McNeil   &   Bro.    Co.   v.   Crucible   Steel 
Co.,    207    Pa.    493,    56   A.    1067. 

21.  Streeter  v.  City  of  Marshalltown 
[Iowa]    99   N.   W.    114. 

22.  See   1   Curr.  L.    213. 

23.  Leslie  v.  Jackson  &  S.  Traction  Co. 
[Mich.]  96  N.  W.  580.  Where  counsel  with- 
drew prejudicial  remark  and  the  court  in- 
structed the  jury  that  it  was  improper, 
there  was  no  prejudicial  error.  McKnight 
V.  Detroit  &  M.  B.  Co.  [Mich.]  97  N.  W.  772. 
A  remark  that  "The  railroads  had  well  nigh 
corrupted  the  virtue  of  the  country"  was 
not  reversible  error,  where  the  court  told 
counsel  that  the  remark  was  improper  and 
counsel  withdrew  it.  International  &  G. 
N.  R.  Co.  V.  Reeves  [Tex.  Civ.  App.]  79  S. 
W.    1099. 

24.  Sweeney  v.  New  York  Cent.,  etc.,  R. 
Co.,  83  App.  Div.  565,  81  N.  T.  S.  1112;  In- 
ternational, etc.,  B,  Co.  V.  Mercer  [Tex.  Civ. 
App.]  78  S.  W.  562.  Though  a  new  trial  was 
demanded.  Southern  Indiana  B.  Co.  v.  Davis 
[Ind.  App.]  69  N.  B.  550.  Where  attention 
of  the  court  was  called,  argument  not  supr 
ported  by  the  evidence,  and  the  jury  was 
told  to  disregard  such  improper  statement. 
Weeks  v.  Scharer  [C.  C.  A.]  129  F.  333.  Im- 
mediate objection,  and  jury  promptly  told 
to  disregard,  nothing  prejudicial  said.  Nc 
error.  Chicago,  etc.,  R.  Co.  v.  Zapp,  209  III. 
339,  70  N.  B.  623.  Exception  to  objectionable 
remarks  made  during  examination  of  wit- 
nesses was  promptly  sustained  and  the  jury 
directed  to  disregard  them.  Thompson  v. 
Purdy  [Or.]   77  P.  113. 

25.  Where,  after  an  improper  remark,  judge 
Immediately  censured  attorney  and  instructed 
jury  to  disregard,  the  judgment  will  not  be 
reversed  therefor.  Greenfield  v.  Detroit  &  M. 
R.  Co.  [Mich.]  95  N.  W.  546.  When  counsel 
In  their  zeal  depart  from  the  record,  a 
sharp  and  prompt  rebuke  from  the  judge 
will  ordinarily  cure  the  error.  Brown  v. 
Sliver  [Neb.]  96  N.  W.  281.  Where  counsel 
asked  improper  question  to  show  why  a 
witness  was  not  present,  the  error  was  cor- 
rected where  court  instructed  jury  not  to 
consider  anything  as  to  witness'  presence 
or  absence.  International  &  G.  N.  R.  Co.  v. 
Anchonda  [Tex.  Civ.  App.]  75  S.  W.  557. 

26.  Connolly  v.  Brooklyn  Heights  R.  Co., 
86  App.  Div,  245,  83  N.  T.  S.  833. 


27.  Where  plaintiffs  counsel  remarked 
that  defendant's  counsel  had  said  plaintiff 
had  a  good  case,  but  the  court  immediately 
rebuked  the  counsel  and  instructed  the  jury 
to  disregard  them,  the  court  will  not  pre- 
sume that  the  Jury  disregarded  the  instruc- 
tions. Witzel  V.  Zuel,  90  Minn.  340,  96  N. 
W.    1124. 

28.  Where  counsel  in  an  action  against 
a  railroad  stated  that  "there  never  was  a 
railroad  company  sued,  but  what  it  made 
out  a  perfect  defense,"  though  he  withdrew 
it  on  court's  stating  it  improper,  there  was 
prejudicial  error,  as  the  rebuke  was  not 
sufficiently  pointed.  Chicago,  R.  I.  &  T.  R. 
Co.  V.  Musick  [Tex.  Civ.  App.]  76  S.  W.  219. 
The  court  must  use  sufficiently  emphatic 
language  to  destroy  any  impressions  result- 
ing. Leu  V.  St.  Louis  Transit  Co.  [Mo.  App.] 
80   S.   W.    273. 

29.  Inflammatory  and  damaging  state- 
ments not  found  In  the  evidence.  Benolt  v. 
New   York   &   H.   R.   R.   Co.,   87  N.   Y.    S.    951. 

30.  Hillman  V.  Detroit  United  R.  [Mich.] 
100   N.   W.    399. 

31.  Note.  An  officer  acting  in  good  faith 
and  In  obedience  to  a  warrant  apparently 
regular  Is  not  liable  for  false  imprisonment 
(Pepper  v.  Mayes,  81  Ky.  674;  Henke  v.  Mc- 
Cord,  55  Iowa,  378,  7  N.  W.  623;  Manlgold 
V.  Thorpe,  33  N.  J.  Law,  138;  Leib  v.  Shelby 
Iron  Co.,  97  Ala.  626,  12  So.  67;  Atwater  v. 
Atwater,  43  Neb.  147,  61  N.  W.  677;  Brooks 
V.  Mangen,  86  Mich.  576,  49  N.  W.  633; 
Clarke  v.  May,  2  Gray  [Mass.]  413;  Whitten 
V.  Bennett,  86  F.  405;  Henry  v.  Lowell,  16 
Barb.  [N.  Y.]  268),  or  if  it  is  irregular  onlv 
and  not  void  (Welch  v.  Scott,  27  N.  C.  [5 
Ired.]'72;  Ressler  v.  Peits,  86  111.  275;  Cow- 
dery  v.  Johnson,  60  Vt.  595,  15  A.  188;  other- 
wise where  the  warrant  is  void  (Prayer  v. 
Turner,  76  Wis.  562,  45  N.  W^.  411;  Forbes 
V.  Hicks,  27  Neb.  Ill,  42  N.  W.  898;  Batchel- 
der  V.  Currier,  45  N.  H.  460;  Poulk  v.  Sel- 
varne,  3  Blackf.  [U.  S.]  421;  Savacool  v. 
Boughton,  5  Wend.  [N.  Y.]  170) ;  also  where 
the  court  had  no  jurisdiction  to  issue  the 
warrant  (Moore  v.  Watts,  1  111.  18;  Pearce 
V.  Atwood,  13  Mass.  324),  but  in  Stewart  v. 
Hawley,  21  Wend.  [N.  Y.]  552,  it  was  held 
that  this  fact  must  appear  from  the  face  of 
the  warrant.  The  officer  is  also  liable  where 
he  arrests  one  exempt  from  arrest.     Hough- 
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except  on  view,  and  where  the  offense  amounts  to  a  breach  of  the  peace,'*  in  which 
case  it  is  his  duty  to  arrest  without  a  warrant.*"  In  Kentucky,  a  peace  officer's 
jurisdiction  is  not  confined  to  the  district  which  elected  him,'*  but  Texas  statute 
giving  peace  officers  authority  to  arrest  without  a  warrant  does  not  apply  to  magis- 
trates,'" who  should,  however,  institute  proceedings  for  the  arrest."  He  may  arrest 
without  a  warrant  for  a  felony."  New  process  is  not  necessary  to  retake  a  prisoner 
illegally  discharged,"  nor  where  one  in  the  custody  of  an  officer  pleads  to  the  infor- 
mation.'" A  Georgia  statute  permits  an  arrest  without  process  if  there  is  liable  to 
be  a  failure  of  justice  for  want  of  an  officer  to  issue  a  warrant.*"  The  question  of 
arrest  without  a  warrant  must  be  properly  raised,**  in  which  case  the  burden  is  upon 
"-be  officer  to  show  reasonable  and  probable  srrounds  for  so  acting.*" 


ton  V.  Wilson,  10  Gray  [Mass.]  365;  Davis 
V.  Rowe,  118  N.  T.  55,  23  N.  E.  166.  In 
Cabell  V.  Arnold,  86  Tex.  102,  23  S.  W.  645, 
It  was  held  that  an  ofBcer  was  not  liable 
who  arrested  one  without  having  the  war- 
rant in  his  hands.  Taylor  v.  Strong,  3 
Wend.  [N.  T.]  384.  Contra,  Smith  v.  Clark, 
53  N.  J.  Law,  197,  21  A.  491.  He  may  arrest 
for  a  felony  without  a  warrant.  Samuel  v. 
Payne,  1  Doug.  tMlch.]  359;  Firestone  v. 
Rice,  71  Mich.  377,  38  N.  W.  885;  Kirk  V. 
Garrett,  84  Md.  388,  35  A.  1089;  Wade  v. 
Chaffee,  8  R.  I.  224.  Or  for  a  breach  of 
peace  "on  view."  Vandeveer  v.  Matlocks,  3 
Ind.  479;  Montgomery  v.  Sutten,  67  Iowa, 
497,  25  N.  W.  748.  Otherwise  for  a  breach 
of  peace  not  "on  view." .  Stlttgen  v.  Rundel, 
99  Wis.  78,  74  N.  W.  B36;  Hall  v.  O'Malley, 
49  Tex.  70;  Qulnn  v.  Helsel,  40  Mich.  576. 
Unless  authorized  by  statute.  Ford  v.  Breen, 
173  Mass.  52,  53  N.  B.  136;  Sheets  v.  Ather- 
ton,  67  Vt.  229,  19  A.  926.  An  ofHoer  failing 
to  take  the  prisoner  before  a  magistrate 
within  a  reasonable  time  is  liable.  Harris 
V.  Atlanta,  62  Ga.  291;  Cochran  v.  Toher,  14 
Minn.  293;  Pratt  v.  Hill,  16  -Barb.  [N.  T.] 
303;  Hynes  v.  Jungren,  8  Kan.  391;  Newby 
V.  Gunn,  74  Tex.  455,  12  S.  W.  67;  Tubbs  v. 
Tukey,  3  Cush.  [Mass.]  438;  Burke  v.  Bell, 
36  Me.  317.  A  warrant  describing  one  by  a 
fictitious  name  will  not  enable  the  officer 
executing  the  same  to  Justify  the  arrest. 
Harwood  v.  Siphers,  70  Me.  464;  Mead  v. 
Hows,  7  Cow.  [N.  T.]  332;  Williams  v.  Tld- 
ball  [Ariz.]  8  P.  351.  And  If  an  ofllcer  ar- 
rests the  wrong  person  he  will  be  liable. 
Filer  V.  Smith,  96  Mich.  347,  55  N.  W.  999; 
Formwalt  v.  Hylton,  6«  Tex.  288,  1  S.  W. 
376;  Holmes  v.  Blyler,  80  Iowa,  365,  45  N. 
W.  756.  Or  If  he  arrest  the  right  person 
under  a  wrong  name.  Gurnsey  v.  Lovell,  9 
Wend.  [N.  T.]  319;  West  v.  Cabel,  153  U. 
S.  78,  14  S.  Ct.  752.  An  arrest  cannot  be 
made  for  one  purpose  and  justified  for  an- 
other. Malcolmson  v.  Gibbons,  56  Mich. 
459,  23  N.  W.  166;  Boaz  V.  Tate,  43  Ind.  60; 
Snead  v.  Bonnoil,  49  App.  DIv.  330,  63  N. 
T.  S.  553;  El  well  v.  Reynolds,  6  Kan.  App. 
545,  51  P.  578;  Leger  v.  W^arren,  62  Ohio, 
500,  57  N.  E.  506,  and  note  51  U  R.  A.  193. 
See  1  Curr.  L.  214. 

32.  State  V.  Dierker,  101  Mo.  App.  636,  74 
S.  W.  153;  Ex  parte  Richards  [Tex.  Cr.  App.] 
72  S.  W.  838;  Kossouf  V.  Knarr,  206  Pa.  14G, 
55  A.  854.  Defendant  arrested  without  war- 
rant, for  carrying  concealed  weapons.  Jones 
V.  Annlston,  188  Ala.  199,  35  So.  112.  A 
city  charter  may  authorize  arrest  without 
a.  warrant  for  a  violation  of  Its  ordinances 
in  the  presence  of  an  officer.     Vann  v.  State 


[Tex.  Cr.  App.]  77  S.  W.  813.  A  warrant  is 
not  necessary  if  an  offense  Is  committed  in 
the  officer's  presence,  for  which  ha  might 
arrest  with  a  warrant  If  committed  Tirlthout 
his  view.  McCaffrey  v.  Thomas  [Del.  Super.] 
56  A.  382;  Marshall  v.  Cleaver  [Del.  Super.] 
56  A.   380. 

83.  Ky.  St.  1903,  §  1347.  Making  it  an 
offense  to  discharge  firearms  In  a  town. 
Hendrlckson    v.    Com.    [Ky.]    81    S.    W.    266. 

84.  In  Kentucky  a  city  marshal  may  ar- 
rest at  any  place  within  the  county  in  which 
his  city  is  located.  Cr.  Code,  §  26,  names 
city  marshals  as  peace  officers,  and,  §  36,  au- 
thorizes them  to  arrest  without  a  warrant  for 
offenses  comriiitted  in  their  presence.  Helm 
V.  Com.  [Ky.]  81  S.  W.  270. 

35.  Pen.  Code,  1895,  art.  324,  authorizing 
arrest  where  officer  knows  one  is  carrying  a 
pistol.  Morawletz  v.  State  [Tex.  Cr.  App.] 
80    S.   W.    997. 

•36.  Code  Cr.  Proo.  1895,  art.  941,  provid- 
ing that  if  a  Justice  knows  a  person  is  carry- 
ing a  pistol  he  shall  summon  witness,  and 
if  It  appears  that  the  offense  Is  being  com- 
mitted, shall  Issue  a  warrant.  Morawietz 
V.   State   [Tex.   Cr.   App.]    80   S.   W.   997. 

37.  Gen.  St.  1894,  §  1252  and  §  7120.  State 
V.  Leindecker  [Minn.]  97  N.  W.  972.  A  peace 
officer  may  arrest  without  a  warrant  when- 
ever he  has  reasonable  grounds  to  suspect 
that  a  felony  has  been  committed  and  It 
is  wholly  immaterial  whether  the  suspicion 
arises  out  of  information  Imparted  to  the 
officer  by  some  one  else,  or  whether  It  Is 
founded  on  his  own  knowledge.  Brish  v. 
Carter    [Md.]    57    A.    210. 

88.  Upon  an  Informal  order  of  the  county 
commissioners  the  sheriff  released  a  prisoner 
who  was  retaken  by  the  sheriff  succeeding 
to  office.  In  re  Troy,  67  Kan.  1S6,  72  P. 
531. 

SO.  Even  thoiigh  such  custody  be  improp- 
er.    State  V.  Melvern,   32  Wash.   7,   72  P.   489. 

40.  Pen.  Code  1895,  §  896.  Franklin  v. 
Amerson,  118  Ga.  860,  45  S.  B.  698. 

41.  One  convicted  of  drunkenness  sought 
a  reversal  because  of  insufficiency  of  the 
evidence  to  sustain  the  verdict,  and  on  such 
proceeding  raised  objection  that  the  arrest 
was  made  without  a  warrant.  Held,  that 
inasmuch  as  the  defendant  was  regularly 
before  the  court  to  answer  a  complaint  duly 
made  and  received,  It  was  Immaterial  on 
the  question  of  guilt  whether  the  arrest 
was  legal  or  illegal,  or  whether  defendant 
was  arrested  at  all,  before  complaint  made. 
Com.  V.   Conlln,  184  Mass.  195,   68  N.  B.   207. 

42.  McCaffrey    v.     Thomas     [DeL    Super.] 
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Under  certain  conditions  a  person  may  be  arrested  for  trial  in  another  dis- 
trict." 

A  private  person**  has  no  authority  to  arrest  for  a  misdemeanor  unless  the 
offense  is  committed  in  his  presence  or  within  his  immediate  knowledge,^'  but  if 
the  offense  is  a  felony  and  the  offender  is  attempting  to  escape,  a  private  person 
may  arrest  upon  reasonable  and  probable  grounds  of  suspicion.*" 

§  2.  Privilege  from  arrest." — One  is  not  subject  to  a  second  arrest  while  in 
the  custody  of  the  court,*'  whether  the  custody  be  actual  or  the  accused  be  out  on 
bail."" 

§  3.  Complaintj  affidavit,  or  information,  to  procure  warrant.^" — In  Idaho  the 
inquisition  of  a  coroner  is  not  sufficient  basis  for  an  information,"^  though  it  was 
at  common  law."^  There  must  be  strict  compliance  with  a  statute  requiring  the 
affidavit  for  a  criminal  complaint  to  state  a  probable  cause  for  the  belief  of  the 
affiant,"'  and  it  must  sufficiently  acquaint  the  accused  with  the  offense  charged;"* 
but  the  same  strictness  requiro'I  of  indictments  is  not  necessary.^"  In  Alabama 
the  affidavit  may  be  amended."" 

The  information  must  show  that  a  crime  has  been  committed  and  the  probable 
guilt  of  the  accused,"'  but  if  based  upon  the  same  transaction  it  need  not  charge 
the  same  precise  offense  named  in  the  original  warrant  of  arrest."^  Where  an 
accxTsed  is  committed  for  a  certain  offense,  an  information  cannot  be  filed  against 


56  A.  382;  Marshall  v.  Cleaver   [Del.  Super.] 
56   A.    3S0. 

43.  (1)  Where  an  indictment  has  been 
found  against  him  in  such  other  district. 
(2)  Where  he  has  been  held  over  for  trial 
by  the  committing:  magistrate  in  such  other 
district.  (3)  Where  a  bench  warrant  has 
been  issued  for  him.  (4)  Where  a  verified 
complaint  has  been  made  before  a  proper 
ofl^cer  in  such  other  district.  (5)  Where 
such  verified  complaint  is  made  before  such 
officer  of  the  district  where  the  accused 
may   be.     U.    S.    v.   Yarborough,    122    F.    293. 

44.  See   1   Curr.   L.    214. 

45.  Pen.  Code  1895,  §  900.  Franklin  v. 
Amerson,    118   Ga.    860.    45   S.  E.    698. 

46.  Pen.  Code  1895,  §  900.  Franklin  v. 
Amerson,  118  Ga.  860,  45  S.  B.  698. 

47.  See  1   Curr.  L.   215. 

48.  A  court  which  has  in  its  custody  a 
person  charged  with  a  crime  has  exclusive 
custody  and  jurisdiction  until  the  question 
of  his  guilt  or  innocence  is  determined,  and 
if  he  is  found  guilty,  until  the  imprisonment 
has    expired.      In    re    Beavers,     125    F.    988. 

49.  When  bail  is  given,  the  principal  is 
regarded  as  delivered  to  the  custody  of  his 
sureties.  Their  dominion  is  a  continuance 
of  the  original  imprisonment.  In  re  Beavers, 
125  F.  9S8.  Comp.  Laws,  §  1117,  providing 
that  ofllcers  of  courts  shall  be  liable  to 
arrest  except  during  sitting  of  the  court, 
does  not  permit  counsel  who  has  given  bail 
for  liberty  of  jail  limits  to  go  beyond  the 
limits  on  professional  business  before  the 
sitting  of  the  court.  Hughes  v.  Hally  [Mich.] 
100  N.  W.  591. 

50.  See   1   Curr.  L,   215. 

51.  52.     In  re  Sly  [Idaho]   76  P.  766. 

53.  That  affiant  "has  reason  to  believe 
and  does  believe"  that  an  offense  has  been 
committed  Is  not  equivalent  to  an  affirma- 
tion of  the  existence  of  a  probable  cause 
for  believing.  Streater  v.  State,  137  Ala. 
93    34  So.  395;  Sims  v.  State,  137   Ala.   79,  34 


So.  400.  An  affidavit  defective  in  this  respect 
does  not  authorize  the  issuance  of  a  war- 
rant, does  not  support  a  conviction  and  no 
valid  judgment  can  be  rendered  upon  It. 
Monroe  v.  State,  137  Ala.  88,  34  So.  382.  Code 
Cr.  Proc.  §  177.  Affidavit  of  an  officer  mak- 
ing an  arrest  without  a  warrant  from  the 
fact  that  the  accused  was  charged  by  a 
bank  cashier  with  committing  a  larceny 
held  Insufficient.  People  v.  Crane,  88  N.  Y. 
S.   843. 

54.     Spraggins  v.  State  [Ala.]   S5  So.   1000.  . 
Designation    by   number    of    the    statute   al- 
leged   to    have    been    violated    is    sufficient. 
State  V.  Marmouget,   110  La.  191,    34  So.    40S. 

T>S.     Spraggins  v.  State   [Ala.]    35   So.   1000. 

56.  In  prosecutions  begun  by  affidavit  it 
is  not  error  per  se  for  the  court  to  allow 
the  affidavit  to  be  amended  so  as  to  perfect 
it  or  meet  any  supposed  defects.  Wright  v. 
State,  136   Ala.   139,   34   So.   233. 

5T.  People  v.  Mayer,  41  Misc.  368,  84  N.  Y. 
S.  817.  Affidavit  for  arrest  for  drawing  a 
check  on  a  bank  in  which  one  had  no 
funds;  It  did  not  appear  that  there  were 
no  funds  when  the  check  was  presented,  nor 
did  It  appear  where  the  transaction  took 
place,  or  that  there  was  a.  statute  In  that 
state  making  It  a  crime.  Brown  v.  Cole- 
man,   89    N.    Y.    S.    427. 

58.  People  v.  Stockwell  [Mich.]  97  N.  W. 
765.  An  Information  charging  one  with  em- 
bezzling money  of  a  certain  company,  re- 
ceived by  him  as  its  agent,  is  not  a  depart- 
ure from  the  original  complaint  under  which 
he  was  committed,  charging  him  with  em- 
bezzling money  intrusted  to  him  as  bailee. 
People  v.  Walker  [Cal.]  77  P.  705.  An  af- 
fidavit for  a  prosecution  for  selling  intox- 
icating liquor  charging  three  separate  sales, 
Is  In  legal  effect  a  charge  of  a  first  offense, 
and  did  not  entitle  accused  to  a  trial  by 
jury  as  no  Imprisonment  could  be  Imposed 
as  sentence.  Carey  v.  State  [Ohio]  70  N.  E. 
955. 
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him  for  a  different  ofEense."*"  A  deposition  setting  forth  the  adoption  of  a  resolu- 
tion by  a  town  board  prohibiting  the  hawking  of  goods  without  a  license,  on  which 
a  warrant  is  based,  need  not  set  forth  in  full  the  resolution.""  An  information  is 
sufficient  basis  for  extradition.'* 

In  the  prosecution  of  a  corporation  a  preliminary  complaint  is  not  necessary.*^ 

§  4.  The  warrant  and  its  issvance.^^ — ^A  warrant  must  be  supported  by  oath 
or  affirmation,'*  and  be  fair  upon  its  face,  to  be  a  protection  to  the  officer  serving 
it;'"  it  must  be  sufficiently  definite  in  the  description  of  the  ofEense,"  though  it 
may  be  amended  in  this  respect;*"  and  will  not  be  held  void  because  of  a  clerical 
error.*'  A  warrant  "particularly  describes"  a  person  though  the  initial  letter  of 
the  middle  name  is  omitted,'"  or  only  the  initial  letter  of  the  first  name  is  used,''" 
and  whether  a  warrant  sufficiently  describes  a  person  is  a  question  of  law.'*  The 
governor's  warrant  is  sufficient,  where  the  accused  is  a  fugitive  from  the  state.''* 

A  United  States  conamissioner  may  issue  a  warrant  for  the  arrest  of  a  person 
in  his  district  for  an  offense  committed  in  Indian  Territory  against  the  laws  of 
the  United  States,'^  and  it  is  preferable  that  the  application  for  warrant  be  made 
to  the  nearest  commissioner.''* 

Probable  cause  must  be  shown  for  the  issue  of  a  warrant  for  removal,'"  but 
an  indictment  is  sufficient,"  and  the  commissioner  should  consider  whether  the 
indictment  or  complaint  alleges  an  offense  against  the  United  States;"  such  a 
warrant  may  not  be  issued  except  where  an  offender  has  been  committed  in  a  dis- 
trict other  than  that  where  the  offense  is  to  be  tried." 

In  Texas  before  a  warrant  can  be  executed  in  another  county  than  that  of 
the  issuing  magistrate,  it  must  be  indorsed  by  a  magistrate  of  such  other  county," 


59.  A  justice  committed  one  for  assault 
with  a  deadly  weapon.  The  prosecuting  at- 
torney filed  his  Information  charging  him 
with  assault  with  a  deadly  weapon  with  in- 
tent to  kill  [Code,  §§  872,  809].  People  v. 
Noglrl   [Cal.]   76  P.  490. 

60.  Gilbert  v.  Satterlee,  88  N.  T.  S.  871. 
A  deposition  alleged  on  positive  knowledge 
of  a  violation  of  Laws  1898.  §§  184,  187.  for- 
bidding hawking  of  goods  without  a  license, 
held  sufficient  to  give  a  justice  jurisdiction 
to  issue  a  warrant.  Gilbert  v.  Satterlee,  88 
N.  T.  S,   871. 

61.  People  V.  Stockwell  [Mich.]  97  N. 
W.  765. 

«2.  The  finding  of  an  Indictment  Is  the 
appi'opriate  first  step.  U.  S.  v.  Correspond- 
ence Institute  of  America,  125  F.  04. 

63.  See  1   Curr.  L.   215. 

64.  The  ofiicer  issuing  a  warrant  under 
such  circumstances  Is  liable  for  false  im- 
prisonment. Kossouf  V.  Knarr,  206  Pa.  145, 
55  A.  854. 

6.^.  The  officer  Is  not  liable  for  false  im- 
prisonment If  It  apparently  be  process  law- 
fully issued,  and  such  as  the  officer  might 
lawfully  serve.  Douglass  v.  Stahl  [Ark.]  72 
S.  W.  568.  If  a  justice  has  jurisdiction  to 
Issue  a  warrant  he  cannot  be  held  liable  In 
an  action  for  false  Imprisonment,  though 
it  subsequently  appear  that  no  crime  was 
committed.  Gilbert  v.  Satterlee,  88  N.  T. 
S.    871. 

66.  Cr.  Code,  c.  178,  art.  1,  p.  403,  5§ 
5204-5208.  Spraggins  v.  State  [Ala.]  35  So. 
1000. 

67.  Even  after  appeal.  Louisville  v. 
Wehmhoff,   25   Ky.   L.    R.    995,   76   S.   W.   876. 

68.  So  held  when  a  United  States  commis- 
sioner  signed   a   warrant   as   "Commissioner 


of  the  Circuit  Court  of  the  United  States 
for  the  VS'^estern  District  of  Arkansas." 
Douglass  V.  Stahl  [Ark.]   72  S.  W.  568. 

69.  A  person's  middle  name  is  not  recog- 
nized In  law.  Cox  v.  Durham  [C.  C.  A.]  128 
P.  870.  A  warrant  for  the  arrest  of  J.  I. 
Cox,  late  of  Boulder,  protects  the  officer 
in  the  arrest  thereon  of  James  T.  Cox,  where 
he    was    the    person    in    fact    intended.      Id. 

70.  Especially  where  he  Is  known  by  the 
initial.  Cox  v.  Durham  [C.  C.  A.]  128  F. 
870. 

71.  To  afford  protection  to  the  officer 
against  an  action  for  false  imprisonment. 
Cox   V.   Durham    [C.   C.   A.]    128    F.   870. 

72.  Held  in  extradition  to  authorize  the 
sheriff  to  produce  the  respondent  before  the 
court  In  which  an  information  had  been 
filed.     People  v.  Stockwell   [Mich.]   97  N.  W. 


765. 

73. 
568. 

74. 

75. 


Douglass    V.    Stahl    [Ark.]     72    S.    W. 


U.  S.  V.  Tarborough,  122  F.  293. 
Probable  cause  is  shown  by  an  in- 
dictment or  a  bench  warrant,  or  a  verified 
complaint  before  a  committing  magistrate 
of  some  other  jurisdiction,  or  a  record  of 
the  accused  having  been  held  for  trial.  U. 
S.  V.  Tarborough,  122  F.  293. 

76.  Indictment  of  a  public  officer  for  hav- 
ing received  money  for  procuring  a  public 
contract.  Beavers  v.  Henkel,  194  U.  S.  73, 
24    S.    Ct.    605. 

77.  All  doubts  on  this  subject  should  be 
resolved  in  favor  of  the  government.  U.  S. 
V.  Tarborough,  122  F.  293. 

78.  Rev.  St.  §  1014  (U.  S.  Comp.  St.  1901, 
p.  716).     U.  S.  v.  Tarborough,  122  F.  293. 

79.  Code  Cr.  Proo.  §§  ?59,  260.  Ex  parte 
Sykes  [Tex.  Cr.  App.]  79  S.  W.  538. 


316 


AEEEST  AND  BINDING  OVER  §  5. 


3  Cur.  Law. 


but  whether  a  TJ.  S.  inaTsh9,l  may  make  an  arrest  on  a  warrant  issued  in  another 
district  than  his  own  is  unsettled.*" 

§  5.  Making  arrest  and  heeping  and  disposition  of  prisoner."'^ — To  constitute 
an  arrest  the  oflBcer  must  lay  his  hand  on  the  defendant  or  take  possession  of  his 
person,^^  and  the  accused  should  in  some  way  have  notice  that  he  is  taken  by  law- 
ful authority;'^  though  in  Delaware  all  are  bound  to  know  the  character  of  an 
officer  acting  within  his  jurisdiction.'* 

A  delay  in  obtaining  or  serving  a  warrant  will  not  be  fatal  where  the  evidence 
does  not  show  the  officer  to  have  been  dilatory  or  negligent,*°  and  the  immediate 
arrest  required  under  the  search  and  seizure  process  does  not  apply  to  an  ordinary 
arrest.*" 

In  making  an  arrest  the  officer  should  use  no  more  force  than  to  him,  acting 
as  an  ordinarily  prudent  person,  considering  the  degree  of  the  crime,''  whether 
the  alleged  crime  be  a  misdemeanor  or  a  felony,''  would  seem  reasonable  and 
apparently  necessary  to  effect  the  arrest,'"  or  prevent  an  escape,  or  protect  him- 
self."" The  force  he  may  use  is  necessarily  greater  than  that  required  for  self- 
defense. ""^  It  wiU  be  presumed  that  only  that  was  done  which  was  necessary  to 
accomplish  the  arrest,""  but  this  presumption  may  be  rebutted."' 

A  policeman  has  no  greater  authority  than  a  private  person  to  arrest  beyond 
the  town  limits,  or  pursue  beyond  the  limit  one  who  has  successfully  resisted  arrest 
and  escaped  therefrom,"*  and  an  arrest  beyond  the  limits  of  a  state  on  a  warrant 
issued  therein,  is  without  authority."" 

Where  a  prisoner  charged  with  a  misdemeanor  has  already  escaped,  the  officer 
cannot  lawfully  use  any  means  to  recapture  him  that  he  would  not  have  been  justi- 
fied in  employing  to  make  the  first  arrest."" 

The  return  of  service  is  not  a  condition  precedent  to  holding  the  prisoner, 
where  the  original  warrant  is  stiU  in  the  possession  of  the  officer;"'  and  the  sus- 
pected party  may  be  detained  for  only  such  a  reasonable  time  as  will  enable  the 


80.  IT.    S.    V.    Tarborough,   122   F.    293. 

81.  See    1    Curr.    L.    216. 

82.  Petit  V.  Colmary  [Del.  Super.]  56  A. 
344. 

83.  This  may  be  by  knowing  the  person 
making  the  arrest  to  be  an  officer,  or  by 
seeing  his  badge  or  uniform,  or  by  being 
arrested  Tvhile  committing  a  breach  of  the 
peace  or  other  crime,  or  by  the  person  mak- 
ing the  arrest  giving  notice  of  his  purpose 
and  reason  for  it,  or  by  being  immediately 
pursued  from  the  scene  of  his  crime.  But 
it  Is  not  sufficient  that  the  officer  who  was 
unknown  to  defendant,  wore  a  badge  cov- 
ered by  the  lapel  of  his  coat.  Franklin  v. 
Amerson,  118  Ga.  860,  45  S.  B.  698. 

84.  He  need  not  show  his  authority  un- 
less it  is  demanded  or  after  the  arrest. 
Petit    V.    Colmary    [Del.    Super.]    55    A.    344. 

85.  So  held  where  an  arrest  was  made 
29  days  after  the  seizure  of  property  il- 
legally held,  and  23  days  after  the  issuance 
of  the  warrant  for  arrest.  State  v.  Nadeau, 
97  Me.   275,  54  A.  725. 

86.  State  v.  Nadeau,  97  Me.  275,  54  A. 
725. 

87.  He  cannot  chastise  a  prisoner  for  in- 
solence.    Moody  v.    State    [Ga.]    48   S.  B.   340. 

88.  Sossaman  v.  Cruse,  133  N.  C.  470,  45 
S.    B.    757. 

89.  State  v.  Phillips,  119  Iowa,  652,  94  N. 
W.  229.  Discussion  of  the  rules  that  the 
force  used  must  have  been  necessary,  and 
that    life    may    not    be   taken    on    arrest    for 


misdemeanor  or  an  attempted  escape  there- 
from, unless  the  officer  has  reasonable  ap- 
prehension of  peril  of  his  own  life  or  great 
bodily  harm.  State  v.  Phillips,  119  Iowa. 
652,  94  N.  W.  229.  Shooting  with  a  pistol 
in  an  endeavor  to  arrest  for  a  misdemeanor 
is  excessive  force.  Sossaman  v.  Cruse,  133 
N.  C.  470,  45  S.  E.  757.  An  arrest  must  not 
be  made  In  a  threatening  and  menacing 
manner.  Vann  v.  State  [Tex.  Cr.  App.]  77 
S.  W.   813. 

90.  The  officer  must  use  as  little  violence 
as  the  case  will  admit  of.  Petit  v.  Colmary 
[Del.  Super.]  55  A.  344.  The  test  Is  whether, 
in  view  of  the  surrounding  circumstances, 
the  officers  were  Justified  In  a  reasonable 
apprehension  of  danger.  In  re  Lang,  127  F. 
213. 

91.  Moody  V.  State  [Ga.]  48  S.  E.  340. 

92.  But  this  presumption  may  be  over- 
come by  evidence.     In  re  Laing,  127  F    S13. 

93.  Bvldence  held  sufficient  to  show  an 
officer  guilty  of  assault^  and  battery.  Moody 
V.   State    [Ga.]    48   S.   B.   340. 

94.  Sossamon  v.  Cruse,  133  N.  C.  470,  45  S. 
B.  757. 

95.  Sheriff  of  Dallas  county,  Texas,  on  a 
warrant  there  Issued  arrested  a  prisoner 
who  had  escaped  into  Indian  Territory.  Ex 
parte  Sykes  [Tex.]    79  S.  W.  538. 

96.  Sossamon  v.  Cruse,  133  N.  C  470,  45 
S.  E.   757. 

97.  Rev.  St.  1876,  §  1085.  State  V.  Auooln. 
Ill  La.  51,  35  So.   381. 
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officer  to  carry  Hm  before  a  magistrate,"  and  he  must  not  be  subjected  to  cruel 
and  unnecessary  exposure  to  cold,  nor  deprived  of  suitable  clothing  and  covering.'* 

A  prisoner  cannot  be  held  for  attempting  to  bribe  an  officer  for  his  release 
unless  the  arrest  was  legal,*  and  whether  the  alleged  bribe  was  ofEered  before  or 
after  arrest  is  a  question  for  the  jury  upon  the  final  trial,  and  pending  its  deter- 
mination the  prisoner  should  be  held.* 

§  6.  Preliminary  hearing^  binding  over,  or  discharge.' — A  preliminary  exam- 
ination or  a  waiver  thereof  is  necessary  before  the  prosecution  of  a  private  person 
upon  an  information,  for  a  felony,*  and  an  irregularity  in  this  respect  may  be  raised 
by  plea  in  abatement,"  or  in  some  cases  by  certiorari;'  in  the  prosecution  of  a  cor- 
poration a  preliminary  hearing  is  not  essential.'' 

A  recognizance  must  be  in  the  words  of  the  statute.*  A  policeman  has  no 
authority  to  accept  bail  for  an  appearance.* 

The  accused  may  be  examined  on  two  distinct  and  separate  charges  at  one 
time,*"  and  the  evidence  need  show  only  probable  cause  for  holding;**  though  in 
Alabama  uncorroborated  accomplice  testimony  will  not  be  sufficient.** 

One  arrested  as  a  fugitive  from  justice  is  entitled  to  an  examination  before 
the  magistrate  causing  the  arrest,*'  but  not  upon  the  merits  of  the  case.** 

The  magistrate's  return  as  to  whether  such  examination  has  been  held  or 
offered  is  conclusive,*'  and  a  justice  docket  entry  of  an  examination  describing  the 


98.  Brisch   v.   Carter   [Md.]    57  A.    210. 

99.  Petit  V.  Colmary  [Del.  Super.]  55  A. 
344. 

1.  Arrest  made  upon  a  telephone  request 
and  the  crrcumstance  not  authorizing:  an 
arrest  ■without  a  warrant.  Bx  parte  Rich- 
ards   [Tex.   Cr.   App.]    72   S.   W.    838. 

2.  The  court  refused  a  discharge  on  ha- 
beas corpus,  where  the  evidence  on  this 
point  was  conflicting.  Ex  parte  Richards 
[Tex.  Cr.  App.]   72  S.  W.  838. 

3.  See  1  Curr.  L  216. 

4.  Jahnke  v.  State  [Neb.]  94  N.  W.  1B8. 
A  coroner  is  not  a  magistrate  and  hag  no 
power  to  hold  a  preliminary  examination 
TRev.    St.    1887,    5    7511].     In   ro   Sly    [Idaho] 

76  P.   766.    • 

5.  Upon  such  plea  the  court  will  only  de- 
termine Whether  such  examination  has  been 
had  or  ■waiveA;  errors  in  Judgment  by  the 
examining  magistrate  will  not  be  thus  re- 
viewed. Jahnke  v.  State  [Neb.]  94  N.  W. 
158. 

6.  State  V.  Aucoin,  110  IjO.  959,  35  So. 
141. 

7.  The  finding  ol  an  Indictment  Is  the  ap- 
propriate first  step.  U.  S.  v.  Correspondence 
Inst,    of  America,   125   F.   94. 

8.  Under  Code  Civ.  Proc.  1895,  art.  887, 
requiring  a  recognizance  that  accused  shall 
appear  from  day  to  day  and  from  "term  to 
term,"  a  recognizance  binding  an  accused 
to  appear  from  "time  to  time"  is  fatally  de- 
fective. Samamiego  v.  State  [Tex.  Cr.  App.] 
80  S.  W.  996. 

9.  A  city  council  has  no  power  by  ordi- 
nance or  otherwise  to  authorize  policemen 
on  making  arrests  for  violation  of  a  city 
ordinance  to  accept  a  deposit  of  money  for 
the  appearance  of  the  party  in  the  police 
court.      Richardson   v.   Junction    City    [Kan.J 

77  P.    691. 

10.  The  rule  forbidding  a  trial  on  more 
than   one   charge  at  a  time  does   not  apply 


to    examinations    before    a    justice.      People 
V.    Shuler    [Mich.]    98    N.    W.    986. 

11.  It  is  not  necessary  that  the  evidence 
be  sufllclent  to  support  a  verdict  of  guilty 
or  show  guilt  beyond  a  reasonable  doubt. 
The  Intent  of  the  statute  is  that  a  magis- 
trate shall  at  once  ascertain  whether  the 
crime  charged  has  been  committed,  and 
whether  there  be  reasonable  cause  to  be- 
lieve the  accused  comniltted  It.  Jahnke  v. 
State  [Neb.]  94  N.  W.  158.  In  general  one 
may  properly  be  bound  over,  If  there  is 
any  evidence  tending  to  shot?  guilt.  But 
upon  habeas  corpus  proceedings  the  court 
will  not  consider  the  weight  of  the  evidence 
where  an  alderman  is  held  for  trial  on  a 
charge  of  bribery,  the  evidence  tending  to 
shoTV  an  Illegal  offer  In  consideration  of 
his  vote.  People  v.  Van  De  Carr,  87  App. 
DIv.  386,  84  N.  T.  S.  461.  It  Is  sufllcient  if 
there  be  some  competent  evidence  before 
the  magistrate  tending  to  show  the  commis- 
sion of  the  offense  named  by  the  accused. 
State  V.  Baeverstad  [N.  D.]  97  N.  W.  548. 
The  failure  of  a  state  to  produce  all  its 
attainable  evidence  on  a  preliminary  exam- 
ination is  not  ground  for  a  release  of  a  de- 
fendant held  to  answer.  In  re  Sly  [Idaho] 
76  P.  766. 

12.  Because  not  sufilclent  to  convict  [Code 
1896,  5  5300].  State  v.  Smith,  138  Ala.  Ill, 
35    So.    42. 

13.  Rev.  St.  1876,  5  1019.  State  v.  Aucoin, 
110  La.  959,  35  So.  141. 

14.  It  would  be  against  public  policy  to 
require  the  examination  on  the  merits  in 
the  parish  when  arrest  as  a  fugitive  is  made, 
because  of  the  probable  location  of  witnesses 
for  prosecution.  State  v.  Aucoin,  111  La.  51. 
35  So.  381. 

15.  The  relator's  verified  statement  that 
he  has  been  refused  an  examination,  held  to 
be  overborne  by  the  magistrate's  return  and 
certified  copies  of  the  record  showing  the 
contrary.  State  v.  Aucoin,  110  La,  959,  36 
So.    141. 
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offense  as  "pocket  picking  or  larceny  from  the  person"  is  suiBcient.*'  There  should 
be  evidence  as  to  identification  of  the  accused  to  satisfy  the  magistrate."  A  prop- 
erly certified  copy  of  an  indictment  constitutes  a  prima  facie  ease  to  justify  hold- 
ing/' but  upon  a  mere  verified  complaint  before  a  foreign  magistrate,  the  accused 
is  entitled  to  hare  the  commissioner  hear  evidence  as  to  the  probable  cause/'  and 
he  should  be  apprised  of  his  right  to  be  present  before  the  judge  and  resist  the 
application  for  a  warrant  of  removal.'"' 

One  may  be  held  for  trial  upon  a  different  offense  than  that  charged  in  the 
complaint.-^  It  is  not  necessary  that  a  coroner's  inquest  be  held,  before  one  charged 
with  murder  may  be  held  on  preliminary  examination.-^ 

An  illegal  discharge  from  custody  confers  no  rights  upon  the  prisoner.^' 

In  California  the  postponing  of  the  preliminary  examination  for  more  than 
two  days  at  a  time,  without  the  consent  of  the  defendant,  will  not  be  ground  for 
setting  aside  the  information.^*  In  New  York  the  commitment  on  adjournment 
of  an  examination,  without  a  written  information  being  filed,  is  illegal.'" 

§  7.     Custody  avMiting  indictment  or  trialJ^' 

ABSOIT. 

Arson  is  an  offense  against  the  possession  and  not  against  the  property." 
Consequently,  one  in  possession  and  occupancy  of  a  house  under  a  lease  is  not 
guilty  of  arson  in  burning  the  same,-'  unless  made  so  by  statute.'*  The  burning 
of  any  object  which  falls  legally  under  the  words  of  the  statute  may  be  charged 
as  a  crime,^"  and  the  fact  that  certain  articles  are  specifically  mentioned  does  not 
limit  its  scope.'^ 

Every  essential  ingredient  of  the  crime  must  be  set  forth  in  the  indictment.'* 
The  crime  must  be  proved  beyond  a  reasonable  doubt.'*  Evidence  of  motive'* 
and  other  circumstantial  evidence'"  is  admissible. 


16.  The  word  "or"  Is  not  used  disjunctive- 
ly but  Indicates  the  synonym  of  the  terms 
preceding:  and  following  it.  State  v.  Dunn, 
66  Kan.  483,  71  P.  811. 

17.  The  sufficiency  of  such  evidence  will 
not  be  reviewed  on  certiorari.  Stat«  v.  Au- 
coin,  111  La.  51,  35  So.  381. 

18.  The  prisoner  admitted  he  was  the  per- 
son mentioned  in  the  indictment,  and  offered 
no  evidence.  He  cannot  insist  on  the  pro- 
duction of  the  witnesses  for  the  state.  In 
re    Runkle,    125    F.    996. 

19.  A  verified  complaint  is  prima  facie 
true,  and  further  evidence  from  the  govern- 
ment cannot  be  required  until  the  accused 
has  raised  a  substantial  doubt  in  his  favor. 
U.  S.  V.  Yarborough.  122  F.  293. 

20.  U.    S.    V.    Yarborough,    122    F.    293. 

21.  State  V.  Aueoin,  111  La.  61,  ■  35  So. 
381. 

32.     In  re  Sly   [Idaho]   76  P.  766. 

23.  He  is  In  no  better  situation  than  one 
who  escaped  through  the  connivance  of  the 
officers.     In  re  Troy,  67  Kan.   186,   72  P.  631. 

24.  The  record  failed  to  show  that  the  de- 
fendant had  not  consented.  The  court  also 
cited  its  own  precedent  that  if  appellant  suf- 
fered any  legal  wrong  it  was  merely  in  tem- 
porary Illegal  confinement,  for  which  there 
was  a  remedy  at  the  time.  People  v.  Boren, 
139  Cal.  210,  72  P.  899. 

25.  Code  Cr.  Proc.  §§  145,  148,  150,  188, 
192.  194.  People  v.  Crane.  88  N.  Y.  S.  343. 
rode   Cr.    Proc.   ?   192,   providing  that    on    ad- 


journment of  the  examination  of  a  person, 
the  magistrate  must  commit  or  release  him 
on  bail,  and  §  193.  prescribing  form  of  com- 
mitment, a  detention  after  adjournmsnt 
without  commitment  is  Illegal.  People  v. 
Crane,  88  N.  Y.  S.  343. 

26.     See  1   Curr.  L.   217. 

2?.  This  is  true  at  common  law  and  un- 
der the  Alabama  statute.  State  v.  Young 
[Ala.]    36    So.    19. 

28.  State  V,  Young  [Ala.]   36  So.  19. 

29.  Under  Rev.  St.  §  6832,  making  it  arson 
to  burn  one's  own  property  of  the  value  of 
$50.00  for  the  purpose  of  getting  the  insur- 
ance, it  is  not  necessary  that  the  building 
be  the  sole  property  of  him  who  burns  it; 
it  is  sufficient  if  it  bo  of  the  required  value. 
Jones  v.  State   [Ohio]   70  N.  E.  962. 

30.  Merry-go-round  outfit  is  "goods,  wares 
and  merchandise."  State  v.  Fontenot  [La.] 
36  So.  630.  The  words  "goods,  wares,  and 
merchandise"  are  to  be  considered  separately 
as  to  their  meaning.     Id. 

81.     State  V.  Fontenot   [La.]   36  So.  630. 

32.  Charging  the  burning  of  a  merry-go- 
round  outfit  must  allege  that  the  outfit  was 
part  of  a  stock  of  goods.  State  v.  Fontenot 
[La.]    36    So.    630. 

33.  Evidence  of  a  confession  and  motive 
held  sufficient  to  sustain  a  conviction.  Mor- 
gan V.  State  [G*J  48  S.  E.  238.  The  building 
burned  being  private  and  unoccupied,  own- 
ersliip  must  be  proved  by  Introduction  of  the 
deed.     Goldsmith  v.   State    [Tex.  Cr.   App.]   81 
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ASSAULT  AND  BATTERY. 

$  1.     Nature  and  Klements  of  Criminal  Of-  §  4.     Evidence;  Instructions;  Verdict;  PiDX 

tense  (310).  islunent  (331). 

5  2.     Defenses  (320).  §  6.     Civil  Llabllltr  (323). 
S  S.     Indictment  (321). 

§  1.  Nature  and  elements  of  criminal  offense.^^—kn  assault  is  an  attempt 
to  inflict  unlawful  corporal  injuries  on  another.*'  There  must  be  a  present  and 
apparent  ability  to  inflict  injury,**  and  a  specific  intent  to  injure.*"  If  injury 
be  inflicted,  it  is  assault  and  battery.  It  is  sufficient  if  the  force  put  in  operation 
comes  in  contact  with  a  person  indirectly.*"  In  Texas,  assaults  are  defined  as 
aggravated  by  the  use  of  a  weapon,*^  or  by  difference  in  age  or  condition  of  par- 
ties.*^ There  must  be  an  intention  to  injure.'"'  Indecent  proposals  to  a  female 
constitute  an  aggravated  assault  under  this  statute.**  Former  conviction  for  a 
simple  assault  is  no  bar  to  a  subsequent  prosecution  for  an  aggravated  assault." 


S.  W.  710.  Denial  of  a  continuance  because 
of  absence  of  a  witness  who  would  testify 
to  an  alibi  was  error,  the  incriminating  evi- 
dence being  meager.     Id. 

34.  Statement  on  oath  that  a  merchant  in- 
tended to  carry  a  $4,000  stock  admissible 
to  show  real  value,  an^  motive  for  arson, 
when  insurance  carried  was  $14,000.  Hooker 
V.   State    [Md.]    56   A.   390. 

35.  State  v.  Ledford.  133  N.  C.  714.  45  S. 
B.  944.  Evidence  of  an  experiment  tried 
to  test  state's  theory  in  a  prosecution  for 
arson  held  Inadmissible.  Hooker  v.  State 
[Md.]   56  A.  390. 

36.  See  1  Curr.  L.   218. 

37.  State  v.  Harrigan  [Del.  Gen.  Sess.] 
55  A.  5.  An  assault  la  an  unlawful  attempt 
by  violence,  to  do  injury  to  the  person  of 
another:  the  person  making  tlie  attempt 
having  the  present  ability  to  commit  such 
injury.  Id.  An  assault  consists  In  an  offer 
to  do  bodily  harm,  made  by  a  person  who 
is  In  a  position  to  Inflict  It.  State  v.  Hunt 
[R.  I.]  54  A.  773.  An  assault  is  an  unlaw- 
ful attempt  to  do  violence  to  the  person  of 
another,  and  a  battery  Is  the  unl.iwfiil  com- 
mission of  such  violence.  State  v.  Harrigan 
[Del.  Gen.  Sess.]   55  A.  5. 

Note:  An  actual  or  specific  Intent  Is 
necessary.  Mercer  v.  Corbin,  117  Ind.  450, 
20  N.  E.  132:  State  v.  Myers.  19  Iowa.  517. 
So  one  who  Innocently  Injures  another  while 
acting  in  self  defense  is  not  liable.  Morris 
V.  Piatt,  32  Conn.  75.  Accidental  Injuries 
caused  by  doing  a  lawful  act  are  not  as- 
saults. Brown  v.  Kendall.  6  Cush.  [Mass.] 
292;  Gibbons  v.  Pepper.  4  Mod.  405.  But  in- 
juries caused  by  reckless  conduct  are.  Hoff- 
man V.  Eppers,  41  TVis.  251;  Welch  V.  Durand, 
36  Conn.  182;  Weaver  v.  Ward,  Hob.  134; 
Com.  V.  Lister,  15  Phila.  [Pa.]  406,  .ind  note 
to  Vosberg  v.  Putney  [Wis.]  14  L,.  R.  A. 
226. 

It  Is  universally  held  that  solicitation  to 
have  illicit  intercourse  la  not  an  assault. 
State  V.  White,  52  Mo.  App.  285;  State  v. 
Priestley,  74  Mo.  24;  People  v.  Fleming,  94 
Cal.  308,  29  P.  647;  Rex  v.  Butler,  6  Car.  & 
P.  368:  State  v.  Owsley,  102  Mo.  678,  15  S. 
W.  137:  State  v.  Butler,  8  Wash.  194,  35  P. 
1093,    and   note   25   L.   R.   A.    434. 

3SL  Where  one  had  approached  within 
three  feet  of  another,  and  drawn  back  his 
hand  as  though  to  strike  her  with  a  bottle 
grasped  therein,  and  she  turned  and  fled, 
it   was   a  question   for  the  jury  whether  an 


assault  had  been  committed.  The  jury  re- 
turned a  verdict  of  gvTilty.  Robinson  v. 
State,  lis  Ga.  750,  45  S.  E.  620.  Pointing 
an  unloaded  gun  at  another  accompanied 
with'  a  threat  to  discharge  it  is  not  an  as- 
sault.    People  V.  Sylva   [Cal.]   76  P.   814. 

Contra:  Where  one  drew  his  pistol  and 
pointed  It  at  another,  he  was  held  guilty  of 
assault,  though  the  pistol  was  not  cocked. 
Pace  v.  State  [Tex.  Or.  App.]  79  S.  W.  531. 
A  bullet  fired  need  not  go  in  the  direction 
of  the  person  assaulted,  as  accuracy  or  in- 
accuracy of  aim  cannot  determine  guilt  or 
Innocence,     State  v.  Hunt   [R.   I.]   54  A.   773. 

39.  In  case  of  a  kiss,  the  Injury  Is  solely 
to  the  feelings,  the  Intent  cannot  be  pre- 
sumed. Chambless  v.  State  [Tex.  Cr.  App.] 
79  S.  W.  577.  If  a  man  attempts  by  force 
to  make  a  woman  kiss  him.  It  Is  an  assault. 
But  if  he  merely  attempts  to  kiss  her  by 
her  consent,  intending  no  force,  he  is  not 
guilty.  Id.  It  is  an  assault  to  restrain  one. 
by  violence,  from  separating  parties  from 
fighting.  Even  though  person  restrained 
was  a  private  citizen.  Wilson  v.  State  [Tex. 
Cr.  App.]  74  S.  W.  315. 

40.  Willfully  and  Intentionally  driving  a 
horse  into  contact  with  a  person  lawfully 
on  a  highway.  State  v.  Lewis  [Del.  Gen. 
Sess.]    55    A.    3. 

41.  An  aggravated  assault  may  be  com- 
mitted with  a  pistol,  though  it  be  not  cocked. 
Pace  V.   State   [Tex.   Cr.   App.]   79   S.   W.   531. 

42.  The  evidence  must  show  that  defend- 
■int  was  an  adult  male  person.  Davis  v.  State 
[Tex.  Cr.  App.]    76  S.  W.   466. 

43.  Stripling  v.  State  [Tex.  Cr.  App.]  SO 
S.    W.    376. 

44.  In  order  to  constitute  an  aggravated 
assault,  there  must  have  been  an  intent  to 
make  an  indecent  proposal.  Where  the  only 
act  done  by  one  going  into  the  room  of  a 
female  was  to  take  hold  of  her  gown,  the 
question  of  assault  was  for  the  jury.  Stev- 
mer  v.  State  [Tex  Cr.  App.]  78  S.  W.  1072. 
One  placing  his  arm  on  the  b.ack  of  the  bug- 
gy seat  and  merely  touching  a  female  is 
not  guilty  of  aggravated  assault.  Stripling 
V.  State  [Tex.  Cr.  App.]  SO  S.  W.  376.  Or 
if  he  attempted  to  embrace  her,  having  no 
intention  to  injure  her  feelings,  and  having 
ground  to  believe  his  advances  would  not 
be  objected  to.  Id.  Where  prosecutrix  and 
defendant's  wife  were  sleeping  in  adjoining 
rooms,  and  defendant  testified  that  he  went 
into  prosecutrix's  room  by  mistake  and  left 
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§  2.  Defenses.^^ — Eight  of  self  defense  is  based  on  necessity,"  and  is  avail- 
able to  every  person  who  on  just  grounds  apprehends  an  unlawful  attack,*'  though 
it  does  not  threaten  serious  bodily  harm,**  and  a  person  threatened  by  several 
may  exercise  his  right  against  the  nearest  assailant.^"  One  assaulted  may  stand 
his  ground  and  repel  force  with  foree,°^  so  long  as  his  defensive  acts  do  not  threaten 
death  or  great  bodily  harm  to  the  assailant."^  Whether  unnecessary  force  was  used 
is  a  question  for  the  jury."'  Though  one  acting  in  self  d:;  Tense  accidentally  injures 
another  than  his  assailant,  he  is  yet  justified,  criminal  intent  being  lacking.''*  An 
owner  may  use  sufficient  force  in  removing  a  trespaster  and  is  not  guilty,  though 
he  acts  in  anger  j"^  but  an  owner  out  of  possession  cannot  regain  it  by  force."' 

A  parent  may  moderately  chastise  his  child  without  being  guilty  of  assault."' 
An  officer  who  uses  more  force  than  is  necessary  in  making  an  arrest  is  guilty  of 
an  assault."' 

Opprobrious  words  and  insult  constitute  no  defense,"*  unless  so  provided  by 
statute.*" 


as  soon  as  he  discovered  where  he  was,  there 
was  a  question  for  the  jury.  Stermer  v. 
State   [Tex.  Cr.  App.]   78  S.  "W.  1072. 

45.  Jury  Instructed  to  acquit  if  assault 
was  not  aggravated  one.  Heinen  v.  State 
[Tex.  Cr.  App.]   74  S.  W.  776. 

40.     See  1  Curr.  L.  219. 

47.  Defendant  struck  prosecutor  and  drew 
a  pistol;  prosecutor  reached  for  defendant's 
pistol,  but  he  retreated  and,  on  prosecutor's 
advancing,  shot  him.  State  v.  MoCann,  43 
Or.   155,   72  P.   137. 

48.  One  traveling  along  a  highway  across 
which  a  fence  had  been  built  which  he  was 
engaged  in  tearing  down.  Fence  had  been 
erected  by  abutting  owners  who  claimed 
the  road  had  not  been  legally  established. 
Hoy  V.  State  [Neb.]  96  N.  W.  228.  Merely 
seeking  a  person  for  the  purpose  of  provok- 

.  ing  a  difficulty  does  not  deprive  one  of  the 
right  of  self  defense.  Price  v.  State  [Tex. 
Cr.  App.]  79  S.  W.  540.  And  in  such  case 
one  is  entitled  to  a  charge  on  self  defense, 
disconnected  from  the  question  of  provok- 
ing a  difficulty.  Id.  Where  evidence  showed 
only  that  the  prosecutrix  made  an  assault 
on  the  defendant,  there  could  not  be  a  con- 
viction for  aggravated  assault.  Reese  v. 
State  [Tex.  Cr.  App.]  78  S.  "W.  511. 

49.  Price  v.  State  [Tex.  Cr.  App.]  79  S. 
W.  540;  Rea  v.  State  [Tex.  Cr.  App.]  80  S. 
W.   1003. 

50.  The  others  were  swearing  and  threat- 
ening while  advancing,  while  the  one  as- 
saulted had  hold  of  his  bridle  rein.  Hoy  v. 
State  [Neb.]  96  N.  W.  S28. 

51.  Where  citizens  of  a  town  attacked 
boisterous  persons  who  were  using  profane 
language  in  the  street,  the  roisterers  felled 
one  of  them  with  a  scale  weight.  State  v. 
Evenson  [Iowa]  97  N.  W.  979.  It  is  the  duty 
of  one  assaulted  to  get  out  of  the  way  if 
he  can.  State  v.  Harrigan  [Del.  Gen.  Sess.] 
55  A.  5. 

52.  People  V.  Dankberg,  91  App.  Dlv.  67, 
86  N.  Y.  S.  423.  And  see  Homicide,  2  Curr. 
L.    223. 

53.  Where  one  was  advancing  with' 
clenched  fists  and  was  stabbed,  the  defend- 
ant Is  guilty  only  in  case  he  used  excessive 
force.  Rea  v.  State  [Tex.  Cr.  App.]  80  S. 
W.  1003.  Where  parties  threw  flower  pots 
and  bottles  of  benzine  at  each  other.  State 
v.  Green,  134  N.  C.  658,  46  S.  B.  761.     Where 


defendant  followed  prosecuting  witness  and 
his  wife  for  some  distance  to  their  wagon, 
where  said  witness  got  a  gun,  whereupon 
defendant  drew  his  gun,  it  was  no  error 
to  refuse  to  charge  on  self  defense.  Pace 
V.  State  [Tex.  Cr.  App.]  79  S.  W.  631.  Where 
two  persons  followed  another,  came  upon 
him  unawares,  knocked  him  down  and  beat 
him,  evidence  held  sufficient  to  authorize  a 
charge  of  assault  with  premeditated  design. 
Plain  V.  State  [Tex.  Cr.  App.]  78  S.  W.  518. 
Where  a  woman  was  the  assailant  and  the 
defendant  pushed  her  away  and  she  fell 
down,  evidence  held  sufficient  to  require  a 
charge  on  self  defense.  Maxwell  v.  State 
[Tex.  Cr.  App.]  78  S.  W.  516.  Where  the 
assaulted  party  was  at  the  time  in  the  act  of 
picking  up  a  knife,  evidence  held  to  entitle 
assailant  to  an  instruction  on  self  defense. 
McCardell  v.  State  [Tex.  Cr.  App.]  77  S.  W. 
146. 

64.  O'Rear  v.  Com.,  25  Ky.  L.  R.  1537,  78" 
S.  W.  407;  Howard  v.  Com.  [Ky.]  81  S.  W. 
689. 

55.  Removing  a  drunken  person  who  was 
objectionable.  State  v.  Crook,  133  N.  C.  672, 
45  S.  B.  564.  One  may  use  whatever  force 
Is  necessary  to  protect  his  property  from  the 
trespass.  Taylor  v.  State  [Tex.  Cr.  App.]  80 
S.  W.  378. 

50.  State  V.  Bradbury,  67  Kan.  808,  74  P. 
231. 

57.  Thompson  v.  State  [Tex.  Cr.  App.]  80 
S.  W.  623.  Where  a  father  led  his  17  year 
old  daughter  home  by  the  hair,  he  was  not 
guilty  of  aggravated  assault.  Goods  v.  State 
[Tex.  Cr.  App.]  77  S.  W.  799.  Texas  statute 
defining  aggravated  assault  on  a  child  does 
not  apply  to  a  male  over  14  years  of  age. 
Thompson  v.  State  [Tex.  Cr.  App.]  80  S.  W. 
623. 

58.  Evidence  held  to  show  that  an  of- 
ficer used  excessive  force.  Moody  v.  State 
[Ga.]   48  S.  E.  340. 

59.  State  v.  Harrigan  [Del.  Gen;  Sess.]  55 
A.  5.  Accusing  one  of  undue  fondness  for 
women  and  wine.  State  v.  Leuhrsman 
[Iowa]  99  N.  W.  140.  Abusive  and  insult- 
ing language  addressed  by  prosecutor  to 
defendant's  daughter  on  the  day  before  the 
assault  is  not  admissible  In  evidence  as  jus- 
tification. Walker  v.  State,  117  Ga,  323|  43 
S.  B.  737. 


[To  be  concluded.] 
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§  3.  Indictment."^ — ^An  indictment  need  not  allege  the  acts  constituting  ttie 
assault,*^  unless  it  is  so  provided  by  statute.^' 

Where  aggravated  assault  depends  on  particular  means  used,  such  means  must 
be  alleged,'*  but  not  where  a  particular  kind  of  an  assault  is  made  by  the  statute 
an  aggravated  assault.""  A  blank  in  the  indictment  for  the  given  name  may  be 
filled  in  after  trial  has  begun,*"  and  errors  of  form  may  be  cured  by  amendment."^ 

A  verdict  for  a  less  crime  may  be  found  under  an  indictment  for  the  greater 
of  the  same  generic  class,  notwithstanding  the  two  are  statutory,"*  and  it  is  re- 
versible error  for  a  court  to  refuse  to  so  instruct. "" 

§  4.  Evidence;  instructions;  verdict;  punishment.'"' — The  evidence  must  sat- 
isfy beyond  a  reasonable  doubt.'^  Matters  constituting  res  gestae,'^  and  evidence 
bearing  on  the  probability  of  the  assault,  is  admissible,'^  if  not  too  remote,'*  evi- 


60.  For  simple  assault.  Price  v.  State, 
118   Ga.    60,    U   S.  E.    820. 

61.  See    1   Curr.    L.   219. 

62.  That  accused  made  an  assault  on  a 
named  person  and  did  lilm  unlawfully  beat. 
Sims  V.  State,  118  Ga.  774,  45  S.  E.  621.  Rev. 
St.  1883,  c.  118,  defining  assault,' is  merely 
declaratory  of  the  common  law,  and  an  In- 
dictment thereunder  need  not.  allege  that  th« 
act  was  done  In  a  willful,  wanton  or  insult- 
ing manner.  State  v.  Crelghton  [Me.]  57  A. 
592. 

63.  Where  the  statute  provides  that  the 
information  must  charge  the  particular 
means  used,  the  phrase  ,"a  heavy  wooden 
stick"  is  not  sufficient  [Pen.  Code,  §5  950- 
952].  People  v.  Perales,  141  Cal.  581,  76  P. 
170. 

64.  Stolies  v.  State  [Tex.  Cr.  App.]  81  S. 
W.   1213. 

65.  Assault  by  adult  male  on  a  female. 
Stolces  V.  State  [Tex.  Cr.  App.]  81  S.  W, 
1213.  An  information  that  one,  an  adult 
male  person,  did  then  and  there  commit  an 
aggravated  assault  upon  a  certain  female 
person  is  sufficient.  Stripling  v.  State  [Tex. 
Cr.   App.]    80   S.  W.    376. 

66.  Accused  was  arraigned  by  his  full 
name  which  also  appeared  on  the  back  of 
the  indictment.  State  v.  Matthews  [La.] 
36   So.   48. 

67.  Fortenberry  v.  State  [Tex.  Cr.  App.] 
72   S.   W.    593. 

68.  Indictment  for  willfully  shooting  at; 
verdict  for  assault.  State  v.  Matthews,  111 
La.  962,  36  So.  48.  One  indicted  for  assault 
with  Intent  to  commit  murder  found  guilty 
of  the  offense  of  shooting  at  another.  Harris 
V.  State  [Ga.]  47  S.  E.  520.  Assault  with  in- 
tent to  murder.  State  v.  Dl  Guglielmo  [Dei. 
Gen.  Sess.]  55  A.  350.  In  a  prosecution  for 
assault  with  intent  to  do  great  bodily  in- 
jury, it  is  not  error  to  instruct  that  the 
crime  charged  includes  assault  and  battery 
and  assault,  which  may  be  considered  In 
turn.  State  v.  Lauhrsman  [Iowa]  99  N. 
"W.    140. 

An  Instruction  on  -  simple  assault  should 
also  be  given  in  a  prosecution  for  felonious 
assault  with  a  rock,  it  being  for  the  jury  to 
determine  whether  the  rock  was  a  deadly 
or  a  dangerous  weapon.  State  v.  Shipley, 
174  Mo.  512,  74  S.  W.  612.  An  Information 
for  larceny  from  the  person  charged  assault; 
held  the  crime  alleged  could  not  have  been 
committed  without  an  assault,  and  was  there- 


fore Included  in  the  greater  offense.  State 
V.  Houghton  [Or.]  75  P.  822.  The  doctrine 
of  conviction  of  included  offenses  is  fully 
treated  in  Indictment  and  Prosecution,  2 
Curr.  L.   307. 

69.  State  V.  Matthews,  111  La.  962,  36 
So.    48. 

70.  See   1   Curr.   L.    219. 

71.  Where  one  was  stabbed  at  a  Christ- 
mas tree  entertainment,  evidence  held  suffl- 
olent  to  support  a  conviction  of  felonious 
assault.  State  v.  Thornhlll,  177  Mo.  691,  76 
S.  W.  948.  Where  all  the  witnesses  except 
prosecutor  agreed  that  the  latter  assaulted 
the  defendant,  and  was  pushing  him  into 
the  street  when  the  latter  struck  him  with 
a  small  cane,  which  broke  at  the  first  blow, 
a  verdict  of  conviction  was  contrary  to  the 
weight  of  evidence.  People  v.  Dankberg, 
91  App.  Div.  67,  86  N.  T.  S.  423.  Verdict 
for  simple  assault  held  error,  where,  ac- 
cording to  the  evidence,  accused  must  have 
been  guiliy  of  assault  wi,th  a  deadly  weapon 
if  guilty  at  all.  People  v.  Sylva  [Cal.]  76 
P.  814;  State  v.  Lewis  [Del.  Gen.  Sess.]  55 
A.  3.  Positive  evidence  of  prosecutrix  that 
defendant  hit  her  with  his  fist  in  his  own 
house  where  she  had  called  in  a  peaceful 
manner,  held  sufficient  to  support  a  convic- 
tion. State  V.  Sayman  [Mo.  App.]  77  S.  W. 
337.  Evidence  warranting  conviction  for  as- 
sault where  one  menaced  another  with  a 
hoe.  Price  v.  State,  118  Ga.  60,  44  S.  E.  820. 
Evidence  sufficient  to  sustain  conviction  for 
assault  and  battery.  State  v.  Bragg,  90  Minn. 
7,  95  N.  W.  578. 

72.  Evidence  as  to  acts  of  a  third  person 
who  took  part  in  an  affray  in  which  a  feloni- 
ous assault  was  committed  was  admissible 
as  res  gestae.  State  v.  Thornhill,  177  Mo. 
691,  76  S.  W.  948.  Conversation  immediately 
succeeding  the  battery  admissible.  Moody 
V.  State  [Ga.]  48  S.  E.  340.  What  one  told  a 
witness  immediately  after  the  assault  la  ad- 
missible. Taylor  v.  State  [Tex.  Cr.  App.] 
80  S.  W.  378.  Remarks  concerning  iron 
knuckles  held  admissible  as  res  gestae.  Wil- 
son   V.    State    [Tex.    Cr.    App.]    78    S.    W.    232. 

73.  Character  and  reputation  for  chastity 
of  a  female.  Barton  v.  Bruley,  119  Wis.  326, 
96  N.  W.  815.  In  a  prosecution  for  felonious 
assault,  the  clothes  of  the  prosecuting  wit- 
ness are  admissible  after  the  state  had  closed 
its  case,  they  having  been  previously  iden- 
tified. State  V.  Thornhill,  177  Mo.  691,  76 
S.  W.  948.     Evidence  that  a  witness  for  the 
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denee  of  past  assaults  is  not.'"  The  rule  allowing  admission  of  all  of  a  conversa- 
tion where  part  has  been  introduced  does  not  apply  to  past  interviews.''* 

An  instruction  must  furnish  a  definite  legal  rule  for  the  guidance  of  the  jury," 
and  be  free  from  ambignity.''  An  instruction  need  not  be  given  on  a  theory  to 
which  the  evidence  aSords  no  support/'  and  it  is  improper  if  given.^"  Points 
already  covered  need  not -be  made  the  subject  of  another  charge.^^ 

A  general  verdict  of  guilty  as  charged  is  sufficient  where  court  submitted  only 
aggravated  assault. *''  An  immaterial  departure  from  the  words  of  the  statute  in 
the  form  of  the  verdict  is  not  error,"  and  meaningless  matter  may  be  rejected  as 
surplusage.'* 

Where  a  statute  provides  the  punishment  as  "fine  or  imprisonment,"  both  can- 
not be  imposed,*"  nor  can  excessive  punishments,**  nor  punishments  not  named  in 
the  statute. '^ 


defense  undertook  to  prevent  a  witness  for 
the  state  from  appearing  was  admissible. 
Id.  Evidence  that  the  prosecuting  witness 
arrested  the  defendant  the  night  befpre  the 
assault  was  admissible.  Wilson  v.  State 
[Tex.  Cr.  App.]  78  S.  W.  232.  Defendant 
may  show  that  prosecutor  had  previously 
shot  a  dog  of  defendant's  mother  and  had 
been  warned  not  to  come  upon  her  property 
again  to  show  defendant's  conduct  from  his 
standpoint.  Coleman  v.  State  [Tex.  Cr.  App.J 
74   S.  W.   24. 

74.  The  fact  that  a  woman  purchased 
beer.  Barton  v.  Bruley,  119  Wis.  326,  96 
N.  W.  815.  Where  defendant  allowed  an 
agent  to  take  peaceable  possession  of  a 
machine  and  then  assaulted  him,  evidence 
of  the  contract  In  reference  to  the  posses- 
sion of  the  machine  is  Immaterial.  Lock- 
land  V.  State   [Tex.  Cr.  App.]    73  S.  W.    1054. 

75.  In  an  action  for  assault  on  a  woman,  in- 
decent proposals  made  to  other  women  are 
inadmissible.  Barton  v.  Bruley,  119  Wis.  326, 
96  N.  W.  815.  Evidence  of  previous  Instances 
in  which  defendant- was  either  tried  or  ar- 
rested for  disturbance  of  the  peace  is  Inad- 
missible. Maxwell  v.  State  [Tex.  Cr.  App.]  78 
S.  W.  516.  On  a  prosecution  for  aggravated 
assault.  It  was  error  to  admit  testimony  on 
behalf  of  the  state  that  the  railroad  hands 
of  the  crews  to  which  the  parties  belonged 
were  In  the  habit  of  throwing  knives  at 
each  other.  McCardell  v.  State  [Tex.  Cr. 
App.]  77  S.  W.  446. 

76.  State  V.  Leuhrsman  [Iowa]  99  N.  W. 
140. 

77.  An  instruction  that  "if  there  was  a 
clear  Intent  to  commit  violence,"  the  jury 
should  find  that  an  assault  had  been  com- 
mitted was  Insufficient.  Butler  v.  State 
[Miss.]  36  So.  569.  Where  an  assailant 
struck  with  his  hands,  and  the  assaulted  Im- 
mediately struck  back  with  a  knife,  an  in- 
struction on  what  degree  of  force  may  be  used 
Is  proper.  Redden  v.  State  [Tex.  Cr.  App.] 
78    S.    W.    929. 

Where  the  evidence  raises  the  issue,  de- 
fendant is  entitled  to  a  charge  that  if  the 
offense  did  not  occur  In  the  county  charged, 
he  cannot  be  convicted.  Stripling  v.  State 
[Tex.  Cr.  App.]  80  S.  W.  376.  Where  one 
persisted  in  untying  a  mule  tied  on  her 
premises,  whereupon  the  owner  assaulted 
her,  the  statute  on  provoking  an  assault 
was  properly  charged.  Taylor  v.  State  [Tex. 
Cr.  App.]  80  S.  W.  378.  A  charge  under 
Pen.  Code  1895,  §  486,  that  where  injury 
Is    caused    by   violence,    an    intent    to    Injure 


is  presumed  and  it  rests  with  the  assailant 
to  show  the  contrary,  is  not  objectionable 
as  a  charge  on  the  weight  of  evidence.  Strip- 
ling  v.   State   [Tex.   Cr.   App.]    80   S.   W.   376. 

78.  Instruction  defining  assault  held  am- 
biguous.     People   V.    Sylva    [Cal.]    76    P.    814. 

79.  Indictment  for  willfully  shooting,  no 
evidence  on  which  a  verdict  of  simple  as- 
sault could  be  found.  State  v.  Matthews 
[La.]  36  So.  48;  Stokes  v.  State  [,Tex.  Cr.  App.] 
81  S.  W.  1213;  Rea  v.  State  [Tex.  Cr.  App.] 
80  S.  W.  1003.  Whore  an  information  charged 
an  assault  on  one  certain  person,  it  was  er- 
ror to  instruct  that  he  would  be  guilty  if 
he  assaulted  either  of  three  persons  named 
in  the  Instruction.  State  v.  Moore  [Mo.] 
77    S.    W.    522. 

80.  Charge  relative  to  a  dangerous  weap- 
on, none  being  used.  Taylor  v.  State  [Tex. 
Cr.  App.]  80  S.  W.  378. 

81.  State  v.  Thornhill,  177  Mo.  691,  76 
S.    W.    948. 

82.  Heinen  v.  State  [Tex.  Cr.  App.]  74  S. 
W.    776. 

83.  Verdict  as  prepared  read  "assault  with 
intent  to  commit  great  bodily  injury";  as 
rendered,  "assault  with  Intent  to  do  great 
bodily  Injury."  State  v.  Leuhrsman  [Iowa] 
99  N.  W.  140. 

84.  Under  Ball.  Ann.  St.  §§  7057,  7068. 
Where  the  verdict  was  "assault  with  a  dead- 
ly weapon"  and  there  was  no  such  crime 
defined  In  the  statute,  "with  a  deadly  weap- 
on" was  rejected  as  surplusage  and  accused 
sentenced  for  simple  assault.  State  v.  Snider, 
32  Wash.  299,  73  P.  355.  One  was  indicted 
for  assault  with  Intent  to  kill,  being  armed 
with  a  dangerous  weapon.  The  jury  returned 
a  verdict  of  "assault  and  battery  with  a 
dangerous  weapon."  Held,  that  the  ver- 
dict meant  no  more  than  "assault  and  bat- 
tery," and  the  words  "and  battery"  might 
be  rejected  as  surplusage.  State  v.  Henry 
[Me.]   57  A.   891. 

85.  Gen.  St.  1901,  §  2028.  One  can  be 
discharged  on  habeas  corpus  after  paying 
the  fine.  In  re  McNeil  [Kan.]  74  P.  1110. 
Under  22  Del.  Laws,  p.  493,  one  convicted 
of  assault  on  his  wife  jnay  be  punished  by 
fine  and  Imprisonment,  or  whipping,  In  the 
discretion  of  the  court.  State  v.  FInley 
[Del.  Gen.  Sess.]   55  A.  1010. 

86.  $1,000.00  and  two  years  in  jail  held 
excessive,  where  the  only  possible  injury 
was  to  the  feelings,  resulting  from  a  kiss. 
Chambless  v.  State  [Tex.  Cr.  App.]  79  S.  W. 
577. 

87.  Under  B.  &  C.  Comp.  §  1772.  punishing 
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§  5.  Civil  liahility.^^  What  constitutes. ^° — The  same  elements  must  appear 
in  a  civil  as  in  a  criminal  assault.'"  A  carrier  is  liable  if  his  conductor  uses  ex- 
cessive force  in  removing,"^  or  assaults  a  passenger,^-  and  an  innkeeper  is  liable  for 
an  assault  committed  by  his  servant  upon  a  guest."^  An  officer  who  uses  excessive 
force  in  making  an  arrest  is  liable,"*  but  a  superintendent  of  a  house  of  correction 
who  directs  his  subordinates  to  punish  an  inmate  is  not.°°  It  is  not  necessary  that 
injury  result,'"  as  nominal  damages  may  be  awarded."^ 

Cross  actions  in  favor  of  each  party  against  the  other  may  arise  out  of  the 
same  affray,**  and  the  claims  may  be  presented  by  a  petition  by  one  and  set  off  by 
the  other.'"  Infants  may  sue  by  next  friend  to  recover  damages  for  injuries  occa- 
sioned by  assault  and  battery  committed  by  one  other  than  a  parent.^ 

Defenses.^ — Consent  is  a  defense  to  a  civil  action.'  A  parent,*  or  one  stand- 
ing in  loco  parentis,  may  administer  reasonable  chastisement,"  and  an  officer  in 
executing  a  valid  writ,°  or  officials  in  clearing  obstructions  from  the  highway,"  or 
carriers  in  expelling  a  passenger  for  unseemly  conduct,'  or  any  person  in  repelling 
an  attack,"  may  use  reasonable  force,  but  cannot  take  life  unless  life  or  limb  is  in 
danger.^'  That  one  is  entitled  to  the  possession  of  premises  does  not  justify  an 
assault  committed  in  taking  it.^^ 

Abusive  language,  opprobrious  epithets,^"  a  character  for  turbulence,^'  or  the 
fact  that  one  is  supposed  to  be  guilty  of  a  crime,  does  not  justify  an  assault.^* 


simple  assault  by  fine  or  imprlsonmgnt  In 
the  county  jail,  one  convicted  could  not  be 
condemned  to  hard  labor.  State  v.  Houghton 
[Or.]  75  P.  822.  The  words  "at  hard  labor" 
could  not  be  treated  as  surplusage.  Id. 
88,  89.     See  1  Curr.  L.  220. 

90.  It  is  not  an  assault  to  solicit  a  wom- 
an to  indulge  in  sexual  Intercourse.  Reed 
V.    Maley,    25    Ky.    L.    R.    209,    74    S.    W.    1079. 

91.  Female  passenger  had  no  ticket.  Ran- 
dell  V.  Chicago,  etc.,  R.  Co.,  102  Mo.  App. 
342,  76  S.  W.  493. 

9a.  The  fact  that  the  conductor  supposed 
himself  justified  would  not  exempt  the  com- 
pany from  liability.  Birmingham  R.  Light 
&  Power  Co.  v.  Mullen,  138  Ala.  614,  35  So. 
701;  Houston  &  T.  C.  R.  Co.  v.  Bell  [Tex. 
Civ.  App.]  73  S.  W.  56. •  And  see  Carriers,  1 
Curr.    L.    421. 

93.  A  porter  who  was  not  engaged  in  the 
discharge  of  his  duties  at  the  time  pointed 
a  revolver  at  an  infant  son  of  a  guest. 
Clancy  V.  Barker  [Neb.]   98  N.  W.  440. 

94.  Shooting  with  a  pistol  in  an  endeavor 
to  arrest  for  a  misdemeanor.  An  officer  shot 
the  prisoner  after  he  had  escaped  from  his 
control.  Sossamon  v.  Cruse,  133  N.  C.  470, 
45   S.    B.    757. 

95.  Martin  v.  Moore  [Md.]  57  A.  671. 

96.  It  was  error  for  a  court  to  instruct 
that  unless  the  miscarriage  resulted  from 
injuries  inflicted  by  the  woman  being  thrown 
to  the  ground,  there  could  be  no  recovery. 
Frederickson  v.  Nelson  [Mich.]  97  N.  W. 
678. 

97.  Where  plaintiff  and  another  testified, 
to  the  assault,  demurrer  was  properly  over- 
ruled. Willett  V.  Johnson,  13  Okl.  563,  76 
P.    174. 

98.  Where  one  wrongfully  makes  an  as- 
sault, and  then  retires  and  is  assailed  by 
the  other.  MoNutt  v.  McRae,  117  Ga.  898,  45 
S.  B.   248. 

99.  McNatt  V.  McRae,  117  Ga.  898,  45  S. 
E    248 

1.     Clasen   v.   Pruhs    [Neb.]    95   N.   W.   640. 


2.  See   1   Curr.   L,.    221. 

3.  Where  two  persons  voluntarily  entered 
into  a  souffle  and  one  of  them  was  accident- 
ally injured.  Gibeline  v.  Smith  [Mo.  App.]  80 
S.   W.   961. 

4.  A  minor  cannot  recover  damages  for 
an  assault  by  its  parent.  Parent  and  Child, 
2  Curr.  L.  1089.  McKelvey  v.  MoKelvey 
[Tenn.]    77   S.  W.    664. 

5.  Whether  or  not  the  punishment  was 
excessive,  reasonable,  or  cruel,  is  question  of 
fact  for  jury.  Clasen  v.  Pruhs  [Neb.]  95  N. 
W.  640.  Aunt  acting  as  foster  mother;  chas- 
tisement held  unreasonably  severe.  Id.  See, 
also.  Drum  v.  Miller  [N.  C]  47  S.  E.  421,  in 
which  a  school  teacher  was  held  not  lia- 
ble for  injuries  caused  by  throwing  a  pencil 
at  a  pupil  who  was  misbehaving. 

6.  Writ  of  replevin.  McKlnstry  v.  Col- 
lins   [Vt.]    56   A.    985. 

7.  It  is  a  good  defense  that  selectmen 
were  using  no  more  force  than  was  neces- 
sary in  removing  obstructions  from  the  high- 
way [V.  S.  3508-10].  Chase  v.  Watson,  75 
Vt.  385,  56  A.  10.  One  was  preventing  the 
removal.     Id. 

8.  Ickenroth  v.  St.  Louis  Transit  Co.,  102 
Mo.    App.    597,    77    S.    W.    162. 

9.  Where  plaintiff  attempted  to  drive  over 
defendant  with  a  horse,  defendant  was  en- 
titled in  self  defense  to  arm  himself  with  a 
stick,  and  if  a  movement  on  his  part,  with- 
out striking  plaintiff,  frightened  the  horse, 
causing  plaintiff  to  be  thrown  and  injured, 
defendant  is  not  liable  for  such  injuries. 
Halley  v.  Tichenor,  120  Iowa,  164,  94  N.  w. 
472.  The  question  as  to  who  was  the  ag-- 
gressor  is  for  the  jury.  Sweet  v.  Boyd  [Iowa] 
98  N.  W.  601. 

10.  Moran  V.  Vicroy,  24  Ky.  L.  R.  2415 
74   S.   W.    244. 

11.  A  guest  of  one  wrongfully  in  posses- 
sion was  taken  by  the  arm  and  led  off  the 
premises.  Shaffer  v.  Austin  [Kan.]  74  p 
1118. 

12.  Used  by  a,  passenger  toward  a  street 
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Pleading,  evidence  and  trial." — A  complaint  foimded  in  negligence  cannot  be 
treated  as  one  for  assault  and  battery.'*    Pleadings  held  sufficient.'" 

The  defense  of  son  assault  demesne/'  or  matters  in  justification  must  be  spe- 
cially pleaded,'"  and  evidence  thereof  is  not  admissible  under  the  general  issue.^° 

The  biirden  is  on  the  plaintiff  to  establish  a  prima  facie  case^'  by  a  preponder- 
ance of  evidence,^^  therefore  the  presimiption  that  defendant  is  innocent  until  proven 
guilty  does  not  apply.  ^'  Ees  gestae,''*  and  evidence  of  the  relative  ages  and  sizes 
of  the  parties,^'  and  evidence  tending  to  show  a  disposition  to  commit  the  act,  is 
admissible.'"     Other  evidence  held  admissible  is  discussed  in  the  note.*"     One  can- 


car  conductor.  Birmingham  R.  Light  &  Pow- 
er Co.  V.  Mullen,  138  Ala.  614,  35  So.  701. 
Nor  will  the  plea  of  self  defense  avail  In 
such  a  case.  Dannenberg  v.  Berkner,  118 
Ga.    885,    45    S.    B.    682, 

13.  Where  persons  attacked  one  who 
had  called  them  names,  and  who  had  a  rep- 
utation for  shooting  when  drunk.  Dannen- 
berg  V.    Berkner,   118    Ga.    885,    45    S.    B.    682. 

14.  Warner  v.  Talbot  [La.]   36  Bo.  743. 
16.     See    1    Curr.   L.    221. 

16.  Complaint  alleged  that  Injury  occurred 
through  negligent  act  of  striking  plaintiff 
with  a  pistol,  which  was  discharged.  Great- 
house  V.  Croan  [Ind.  T.]  76  S.  W.  273.  An 
allegation  of  willful  assault  Is  not  supported 
by  proof  of  a  battery  resulting  from  negli- 
gence. One  Injured  In  a  friendly  scuffle. 
Glbellne  v.    Smith    [Mo.   App.]    80   S.   W.   961. 

17.  Physical  pain  and  mental  suffering  as 
elements  of  damage  are  alleged  by  an  alle- 
gation that  defendant  struck  plaintiff  caus- 
ing great  pain  and  suffering.  Carlson  v. 
Hall  [Iowa]  99  N.  W.  571.  Where  one  al- 
leged that  he  believed  his  injuries  were  per- 
manent; that  he  was  lame  and  suffered  pain 
and  was  under  the  care  of  a  physician.  It 
was  an  allegation  that  his  injuries  were 
permanent.  Evans  v.  Blwood  [Iowa]  98  N. 
W.  584.  An  action  Is  not  begun  by  trustee 
process,  within  meaning  of  section  1,  c.' 
245,  Pub.  St.  1891,  where  a  trustee  blank 
was  filled  out  with  a  flotitious  name  with  no 
Intention  of  having  it  served,  and  it  Tvas 
not  served  upon  a  trustee.  Keenan  v.  Per- 
pault  [N.  H.]   57  A.  335. 

18.  Lutlopp  v.  Heokmann  [N.  J.  Brr.  & 
App.]   57  A.  1046. 

19.  Evidence  thereof  cannot  be  received 
under  the  general  Issue,  and  if  received  with- 
out objection  cannot  be  considered.  Harden 
V.    Hodges-  [Tex.    Civ.    App.]    76    S.    W.    217. 

20.  Blackmore  v.  Ellis  [N.  J.  Brr.  &  App.] 
67    A.    1047. 

21.  To  show  that  the  Injuries  complained 
of  are  the  result  of  the  wrongful  act.  Wll- 
let  V.  Johnson,  13  Okl.  563,  76  P.  174.  It  is 
not  incumbent  on  the  one  assaulted  to  show 
that  it  was  without  provocation.  Sweet  v. 
Boyd   [Iowa]   98  N.  W.  601. 

23.  Blackmore  v.  Bills  [N.  J.  Brr.  &  App.] 
57  A.  1047;  Clasen  v.  Pruhs  [Neb.]  95  N.  W. 
640.  Evidence  held  insufficient  to  show 
that  Injuries  to  bladder  and  uterus  resulted 
from  the  assault.  Willet  v.  Johnson,  13  Okl. 
563,    76   P.    174. 

A  verdict  for  one  on  bis  own  testimony 
will  not  be  disturbed  because  the  assail- 
ant's denial  Is  corroborated  by  three  wit- 
nesses. Zwangizer  v.  Newman,  87  App.  Dlv. 
64,  83  N.  T.  S.  1071.  Where  two  witnesses 
testified   that   defendant   was   the   aggressor, 


evidence  held  sufficient  to  show  that  he 
was.     Evans  v.  Elwood  [Iowa]   98  N.  W.  584. 

Where  one  assaulted  testified  that  his  as- 
sailant struck  him  in  the  eye  and  that  he 
was  also  Internally  Injured,  though  the  phy- 
sician who  examined  him  testified  that  the 
Injury  did  not  amount  to  anything,  held 
sufficiently  conflicting  to  go  to  the  Jury  on 
the  right  to  recover.  Sohmltz  v.  Kirohan,  32 
Wash.  546,  73  P.  678.  Where  there  was  evi- 
dence that  one  had  been  assaulted  and  beat 
and  his  face  was  cut,  causing  great  pain, 
a  nonsuit  was  properly  denied.  Jones  v. 
Peterson  [Or.]  74  P.  661.  An  allegation  that 
an  eye  was  cut  out  was  supported  by  proof 
that  the  sight  was  cut  out.  Orscheln  v. 
Scott  [Mo.  App.]  80  S.  W.   982. 

Where  a  woman  commenced  an  affray,  and 
the  person  she  attacked  took  her  by  the 
wrists  and  held  her.  While  she  was  bruised 
to  some  extent,  evidence  held  to  show  that 
excessive  force  was  not  used.  Mattlce  v. 
Scutt,  87  N.  T.  S.  1009. 

A  cause  of  action  for  the  wrong  exists  In 
favor  of  a  female  against  one  ravishing  her, 
and  in  such  case  no  testimony  In  corrobo- 
ration of  her  Is  necessary  to  support  a  re- 
covery; neither  is  her  delay  or  failure  to 
make  seasonable  complaint  a  bar  to  her  ac- 
tion, but  merely  goes  to  her  credibility;  the 
sufficiency  of  the  evidence  In  this  as  In 
other  civil  cases  being,  where  there  is  a 
confliot,  for  the  Jury.  Starnea  v.  Stevenson 
[Iowa]  98  N.  W.  312. 

23.  Kurz  V.  Doerr,  86  App.  Dlv.  507,  13 
Ann.  Cas.   340,   83  N.  T.  S.  736. 

24.  Proof  of  complaint  of  pain  at  time  of 
receiving  the  injury  is  admissible.  Eobin- 
son  V.  Halley  [Iowa]  100  N.  W.  328.  What 
was  said  and  done  by  each  of  the  parties  at 
the  time  is  admissible.  Profane  language 
used.  Birmingham  R.  Light  &  Power  Co. 
V.    Mullen,    138  'Ala.    614,    35    So.    701. 

25.  Birmingham  R.  Light  &  Power  Co. 
V.    Mullen,    138   Ala.    614,    35    So.    701. 

26.  One's  habit  of  playing  pranks  on  peo- 
ple; evidence  of  throwing  pepper  In  a  col- 
ored boy's  eyes  after  the  assault  in  issue. 
Lee  v.  Longwell  [Mich.]  99  N.  W.  379,  citing 
People  V.  Seaman,  107  Mich.  357,  65  N.  W. 
203.  Declarations  of  one  pleading,  self  de- 
fense that  he  would  not  go  to  a  certain 
place  for  fear  of  meeting  plaintiff,  such  dec- 
larations being  made  on  occasions  different 
from  the  occasion  of  the  assault  are  too  re- 
mote. Evans  v.  Elwood  [Iowa]  98  N.  W. 
584.  A  Question  as  to  assailant's  reputa- 
tion for  peace  was  not  reversible  error. 
Orscheln  v.  Scott  [Mo.  App.]  80  S.  W.  982. 
Upon  the  issue  of  self  defense,  evidence  of 
prior  threats  and  hostile  demonstrations,  is 
competent  as  tending  to  show  that  defendant 
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not  testify  to  conclusions.^'  A  nonmedical  witness  is  competent  to  testify  whether 
an  injury  appeared  recent  or  otherwise/'  but  not  as  to  the  cause  and  extent 
thereof.'" 

Instructions  must  be  based  on  CYidence  within  the  issues."  Issues  made  by 
the  pleadings  cannot  be  broadened  by  instructions.''''  The  court  cannot  be  required 
to  charge  as  to  the  legal  effect  of  part  of  the  facts  proved/'  nor  to  make  facts  sub- 
stantially covered,  the  subject  of  a  subsequent  charge."* 

Actual/'  and  if  the  assault  was  founded  in  malice/"  exemplary  damages  may 
be  recovered,  but  it  is  held  that  since  the  defendant  is  subject  to  criminal  prosecu- 
tion punitive  damages  cannot  be  assessed.'''  As  a  general  rule  provocation  cannot 
be  shown  in  mitigation,"  but  the  contrary  has  been  held."     The  aggressor  in  an 


was  In  peril,  that  plaintiff  began  the  dlffl- 
oulty,  and  his  motive.  Moran  v.  Vloroy,  24 
Ky.  L.  R.  2415,  74  S.  W.  244.  Evidence  of 
plaintiff's  character  for  violence  and  tur- 
bulence is  Inadmissible  as.  In  the  absence 
of  any  act  of  plaintiff  of  dubious  import,  is 
his  general  reputation  for  violence  and  tur- 
bulence. Houston  &  T.  C.  R.  Co.  v.  Bell 
[Tex.  Civ.  App.]   73  S.  W.  56. 

27.  In  an  action  for  assault  on  one's  wife, 
which  resulted  in  her  death,  he  is  entitled 
to  show  her  physical  condition  before  the 
injury.  McKinstry  v.  Collins  [Vt.]  56  A. 
985.  Evidence  held  not  to  show  that  plaintiff 
had  been  acquitted  of  an  attempt  to  provoke 
a  prior  assault,  therefore  it  did  not  consti- 
tute error.  Sohmitz  v.  Kirchan,  32  Wash. 
546,  73  P.  678.  "Where  one  admitted  that  he 
assaulted  another.  It  was  harmless  error 
to  permit  the  Justice  before  whom  he  pleaded 
guilty  to  testify.  Id.  A  survey  of  the  high- 
way was  admissible  on  the  question  of  good 
faith.  Thompson  v.  Fairbanks,  75  Vt.  361, 
56  A.  11.  A  photograph  taken  of  the  in- 
mate on  the  day  of  the  assault  was  Inad- 
missible, there  being  no  proof  of  its  correct- 
ness.    Martin  v.  Moore  [Md.]  57  A.  671. 

2S.  Counsel  asked  defendant  whether  he 
kicked  plaintiff  In  self  defense.  Evans  v. 
Blwood  [Iowa]  98  N.  W.  584.  To  ask  the 
assaulting  party  whether  he  did  anything 
that  would  cause  the  injury  complained  of 
Is  Incompetent.  Robinson  v.  Halley  [Iowa] 
100  N.  "W.  328. 

29.  Wife's  testimony  as  to  the  appear- 
ance of  an  Injury.  Robinson  v.  Halley 
[Iowa]    100   N.   W.    328. 

30.  Injuries  to  bladder,  uterus,  and  ova- 
ries.    Willet  V.  Johnson,  13  Okl.  663,  76  P.  174. 

31.  Matters  in  justification,  received  with- 
out being  specially  pleaded,  cannot  be  sub- 
ject of  a  charge.  Harden  v.  Hodges  [Tex. 
Civ.  App.]  76  S.  W.  217.  An  instruction  as- 
suming mitigating  circumstances  was  prop- 
erly refused  when  there  were  none.  Bir- 
mingham R.  Light  &  Power  Co.  v.  Mullen, 
138   Ala.    614,    35    So.    701. 

82.  Complaint  alleged  negligence  and  the 
court  charged  that  a  recovery  could  be  had 
on  proof  of  willful  shooting.  Greathouse  v. 
Groan  [Ind.  T.]  76  S.  W.  273. 

38.  Blackmore  v.  Ellis  [N.  J.  Err.  &  App.] 
67  Atl.    1047. 

84.  Where  the  court  charged  that  If  the 
facts  were  as  testified  to  by  the  defendant 
there  could  be  no  reoovei'y,  defendant  was 
not  prejudiced  by  the  refusal  to  give  In- 
structions presenting  his  theory.  Lee  v. 
Longwell  [Mich.]  99  N.  W.  379.  A  charge 
that  defendant  could   recover  on   hia  plea  of 


set-off  If  he  was  without  fault  was  not  er- 
ror, as  it  was  apparent  from  the  charge  as 
a  whole  what  was  meant.  McNatt  v.  Mo- 
Rae,    117   Ga.    898,    45   S.   E.    248. 

35.  Verdict  of  $1,025.00  for  a  broken  arm 
which  was  the  principal  Injury  complained 
of,  held  excessive  In  a  case  where  damages 
by  way  of  punishment  were  not  allowed. 
Rees  V.  Rasmussen  [Neb.]  98  N.  W.  830. 
Where  one  testified  that  his  eye  was  black- 
ened and  that  he  was  Injured  internally,  but 
his  physician  testified  that  the  injuries  did 
not  amount  to  anything,  a  verdict  for  $225.00 
was  not  excessive.  Sclimitz  v.  Kirchan,  32 
Wash.  546,  73  P.  678.  An  objection  that 
nominal  damages  only  should  be  allowed  was 
without  merit.  Id.  Where  a  mob  took  a 
person,  threatened  to  hang  him,  pulled  him 
up  several  times,  and  held  a  pistol  at  his 
head,  with'  a  view  to  extort  from  him  a  con- 
fession of  arson,  a  verdict  for  $500  was  held 
insufficient.  Warner  v.  Talbot  [La.]  36  So. 
743.  $2,500.00  for  destruction  of  an  eye  was 
not  excessive  In  the  absence  of  mitigating 
circumstances.  Orscheln  v.  Scott  [Mo.  App.] 
80  S.  W.  982. 

Damases  of  $4,100  held  not  excessive  where 
plaintiff  lost  for  life  his  earning  capacity  of 
$1.26  to  $1.60  per  day,  and  his  expectancy  was 
23  or  24  years.  Houston  &  T.  C.  Jl.  Co.  v.  Bell 
[Tex.  Civ.  App.]  73  S.  W.  56. 

Where  counsel  In  argument  asked  the  Jury 
to  allow  plaintiff  what  they  would  demand 
for  loss  of  an  eye,  was  not  prejudicial  where 
the  jury  returned  a  verdict  for  the  same 
amount  as  rendered  by  two  juries  in  pre- 
ceding trials.  Orscheln  v.  Scott  [Mo.  App.] 
80  S.  W.  982. 

86.  Blackmore  v.  Ellis  [N.  J.  Err.  &  App.] 
57  Atl.  1047.  Punitive  damages  may  be  al- 
lowed if  the  assault  is  wanton,  malicious,  or 
brutal.  lokenroth  v.  St.  Louis  Transit  Co., 
102  Mo.  App.  597,  77  S.  W.  162.  Where  the 
Jury  found  that  no  actual  damage  had  re- 
sulted, it  was  not  prejudicial  error  to  with- 
draw the  question  of  malice.  Robinson  v. 
Halley  [Iowa]  100  N.  W.  328,  citing  Myers  v. 
Wright,  44  Iowa,  38. 

37.  Borkenstein  v.  Schrack,  SI  111.  App. 
220,  67  N.  E.  647. 

38.  Actual  damages  cannot  be  reduced  by 
any  evidence  of  provocation  that  does  not 
amount  to  Justification.  Barrette  v.  Carr,  75 
Vt.  425,  66  A.  93.  Where  one  said  to  a  street 
car  conductor  "if  you  put  my  friend  off  you 
will  have  to  put  me  off,"  did  not  justify  an 
assault  by  the  conductor,  nor  mitigate  dam- 
ages therefor.  Birmingham  R.  Light  & 
Power  Co.  v.  Mullen,  138  Ala.  614,  36  So.  701' 
Warner  v.  Talbot  [La.]  36  So.  743. 


336 


ASSIGNMENTS  §  1. 


3  Cur.  Law. 


affray  with  a  minor  cannot  recover  damages  from  the  father.*"  The  jury  may 
consider  future  suffering  in  assessing  damages,*^  and  actual  damages  may  be  proved, 
though  the  damages  laid  are  bodily  pain  and  mental  distress.*^  A  court  may  set 
aside  a  verdict  on  the  ground  that  damages  are  inadequate.*' 

Evidence  as  to  assailant's  financial  condition  is  admissible.**    Other  points 
admissible  are  discussed  in  the  note.** 

ASSIGNMENTS. 


I  4.  Construction,  Interpretation,  and  Ef- 
fect  (334). 

§  a.  E^nforceiticut  of  Assignment  and  of 
KlS'hta  Assigned    (335>. 


§  1.  Riglats  Susceptible  of  Assignment 
(326.) 

§  2.  Rcanisltes  and  Sufficiency  of  Elxpress 
Assigfnments   (320). 

§  3.  Constructive  or  ISquitablc  Assign- 
ments (331). 

§  1.  Rights  susceptible  of  assignment.** — A  trust  deed,  in  the  nature  of  a 
mortgage*^  or  a  chattel  mortgage,  may  be  assigned.**  A  mortgagor  before  sale, 
but  after  foreclosure,  may  assign  his  right  of  redemption.*"  Notes,  though  in- 
dorsed nontransferable,°°  open  accounts,"'^  or  debts,  are  assignable'^^  in  whole  or  in 
part,^^  but  not  by  the  debtor  himself.^*  Contracts  are  assignable  unless  there  is 
something  in  their  terms  to  indicate  the  contrary.^^  An  executory  contract  should 
not  be  assigned  to  a  competing  concern  without  the  consent  of  the  other  party 
thereto.^' 


39.  Opprobrious  words  though  not  action- 
able in  slander.  Dannenberg  v.  Berkner,  118 
Ga.  885,  45  S.  E.  682.  Matters  in  justification 
admitted  without  being  pleaded  may  be 
shown  in  mitigation  of  exemplary  damages. 
Harden  v.  Hodgres  [Tex.  Civ.  App.]  76  S.  W. 
217. 

40.  The  minor  shot  the  plaintiff  and  was 
at  the  time  this  suit  was  prosecuted  serving 
sentence  therefor.  Miller  v.  Mofthe,  111  La. 
143,  35  So.  491. 

41.  Allegations  that  the  assaulted  person 
suffered  pain  and  believed  himself  to  be  per- 

.manently  injured  were  sufficient  to  authorize 
the  jury  to  consider  future  suffering.  Evans 
v.  BIwood  [Iowa]  98  N.  W.  584.  This  is  not 
permitting  them  to  conjecture  as  to  the 
amount.  Id.  The  amount  of  damage  suf- 
fered is  for  the  Jury.  Sweet  v.  Boyd  [Iowa] 
98  N.  W.'  601. 

42.  Time  he  was  forced  to  be  Idle.  Jones 
V.  Peterson  [Or.]  74  P.  661. 

43.  The  damages  awarded  barely  covered 
the  doctor's  bill,  so  other  elements  must  have 
been  ignored.  Barrette  v.  Carr.  75  Vt.  425, 
56  A.  93,  and  note  to  Benton  v.  Collins  [N.  C] 
47  L.  R.  A.  33.  In  the  absence  of  abuse  of 
discretion  its  action  is  not  subject  to  review. 
Id. 

44.  The  Jury  may  take  that  into  consid- 
eration in  assessing  exemplary  damages. 
Willet  V.  Johnson,  13  Okl.  563,  76  P.  174. 

45.  Testimony  of  a  physician  who  had  not 
been  paid  was  competent  to  lay  a  foundation 
for  evidence  as  to  the  value  of  them.  Jones 
V.  Peterson  [Or.]  74  P.  661.  Under  B.  &  C. 
Comp.  §  842,  testimony  of  a  physician's  serv- 
ices is  admissible  though  unconnected  at  the 
time  with'  their  value.  Id.  A  married  woman 
may  be  liable  for  medical  services,  so  evi- 
dence thereof  is  admissible.  Willet  v.  John- 
son, 13  Okl.  563,  76  P.  174.  Where  both  par- 
ties to  an  affray  claimed  punitive  damages  it 
was  no  error  to  read  Civ.  Code,  §  3609,  provid- 
ing that  additional  damages  may  be  given  for 


wounded  feelings  of  the  plaintiff.     McNatt  v. 
McRae,  117  Ga.  898,  45  S.  B.  248. 

46.  See  1  Curr.  L.  222. 

47.  Bouton  v.  Cameron,  205  111.  50,  68  N. 
B.  800. 

48.  But  assignment  pendente  lite  cannot 
operate  to  prejudice  the  other  party.  Powell 
V.  National  Bank  of  Commerce  [Colo.  App.] 
74  P.  536. 

49.  This  may  be  done  Independently  of  the 
statute  [Iowa  Code,  §  4061].  Cooper  v.  Mau- 
rer,  122  Iowa,  321,  98  N.  W.  124. 

50.  Herrick  v.  Edwards  [Mo.  App.]  sr  S. 
W.  466. 

51.  Account  for  medical  services  rendered. 
Neal  V.  Keying  [Iowa]   98  N.  W.   603. 

52.  Amount  due  on  a  building  contract. 
Allen  V.  Mayler,  184  Mass.  486,  69  N.  E.  220. 
Bills  for  work  done  assigned.  Zertanna  v. 
Gray,  102  Mo.  App.  188,  76  S.  W.  710. 

53.  A  partial  assignment  cannot  be  en- 
forced at  law,  unless  the  debtor  has  con- 
sented thereto.  Columbia  Finance  &  Trust 
Co.  V.  First  Nat.  Bank,  25  Ky.  L.  R.  561,  76  S. 
W.   156. 

54.  The  assignment  by  a  contractor  to  his 
surety,  to  protect  him  for  advances,  of  war- 
rants in  his  favor  drawn  against  his  own 
property,  gave  the  surety  no  lien  on  the 
property  which  he  could  enforce  against  a 
mortgage.  United  Loan  &  Deposit  Bank  v. 
Bitzer,   25  Ky.  L.  R.   1538,   78  S.  W.  183. 

55.  Contracts  by  receiver  for  the  better- 
ment of  a  railroad  were  assignable  to  the 
purchaser  at  the  foreclosure  sale,  as  from 
the  nature  of  the  case,  the  property  was  lia- 
ble to  be  sold  at  any  time,  and  the  surety 
company  bonds  of  the  contractor  were  also 
assignable,  though  in  a  certain  ^ense  insur- 
ance contracts,  as  the  liability  was  not  In- 
creased. American  Bonding  &  Trust  Co.  v. 
Baltimore  &  O.  S.  W.  R.  Co.  [C.  C.  A.]  124  F. 
866.  A  logging  contract  sold.  Forsman  v. 
Mace,  111  La.  28,  35  So.  372.  A  contract  to 
print   a    county   map    assigned.     Hixson  Map 
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Contracts  for  personal  services  requiring  skill,  science,  and  peculiar  quali- 
fications are  not  assignable,^'  this  includes  contracts  to  draw  up  abstracts,^*  to 
take  care  of  and  manage  cattle,'"  or  to  act  as  a  salesman,""  but  the  other  party 
may  give  force  to  the  assignment  by  assenting  thereto,"^  and  this  assent  may  be 
shown  by  receiving  benefits  under  the  assignment."''  Contracts  to  furnish  horses 
for  delivery  purposes,""  or  to  furnish  logs  to  be  manufactured  into  lumber  are  not 
such  personal  contracts,"*  nor  is  a  contract  with  a  body  politic  to  erect  and  operate 
a  factory  in  consideration  of  certain  concessions.""  The  right  to  select  exempt 
property  is  not  assignable.""  The  amount  to  become  due  on  a  contract,"'  a  part- 
nership interest,"*  the  interest  of  a  beneficiary  of  a  policy  after  the  death  of  the 
insured,''"  time  checks,'"  or  trade  secrets  are  assignable,'^  but  the  right  to  a  patent 
not  yet  issued  cannot  be  assigned  at  law.'^  The  assignor  may  recover  the  consid- 
eration for, the  assignment.'^  * 

An  assignment  of  future  earnings  is  not  void  as  against  public  policy,'*  and 
the  assignee  takes  precedence  of  subsequent  attaching  creditors,'"  though  the  term 
of  the  employment  is  indefinite,'"  and  the  duration  or  amount  of  the  assignment 
is  uncertain,"  nor  is  such  an  assignment  rendered  invalid  by  statutes  exempting 


Co.  V.  Nebraska  Post  Co.  CNeb.]  98  N.  W. 
872. 

58.  Where  an  electric  power  company  con- 
tracted to  supply  a  cement  company  with 
electricity  for  five  years,  an  assignment  by 
the  latter  to  a  lighting  company,  which  was 
in  competition  with  the  former,  was  not  en- 
forceable, and  the  fact  that  after  notice  of 
the  assignment  the  power  company  had  fur- 
nished electricity  to  light  company  and  ac- 
cepted two  monthly  payments,  was  not  a 
ratification  of  assignment,  where  there  was 
no  evidence  that  power  company  knew  of 
the  circumstances.  Hudson  River  Water 
Power  Co.  v.  Glens  Falls  Portland  Cement 
Co.,  41  Misc.  254,  84  N.  T.  S.  62.  But  on  ap- 
peal it  was  held  that  as  the  cement  company 
was  only  forbidden  to  use  the  power  for 
manufacture  of  paper,  and  the  contract  was 
to  inure  to  the  "successors  and  assigns"  the 
contract  was  assignable,  and  that  at  any 
rate  the  power  company  was  estopped  from 
objecting  since  it  had  accepted  payment  with 
notice  of  the  assignment,  and  that  power 
trEinsformers  were  to  be  introduced.  Hud- 
son River  Water  Power  Co.  v.  Glens  Falls 
Gas  &  Elec.  Light  Co.,  90  App.  Div.  513,  85 
N.  Y.  S.  577. 

57.  Linn  County  Abstract  Co.  v.  Beechley 
[Iowa]  99  N.  W.  702.  See  1  Curr.  L.  222,  n. 
9-15. 

OS.  Linn  County  Abstract  Co.  v.  Beechley 
[Iowa]    93  N.  W.  702. 

59.  Where  one  entered  into  a  contract 
selling  cattle  with  a  clause  that  the  manage- 
ment should  belong  to  him,  the  contract  was 
assignable  by  him  where  he  in  fact  cared  for 
the  cattle.  Houssels  v.  Jacobs  [Mo.]  77  S. 
W.  857. 

60.  Wilson  V.  Imperial  Fertilizer  Co.  [S. 
C]   46  S.  B.  279. 

Gl.  Hire  shown  by  his  active  co-opera- 
tion in  the  assignment.  Willson  v.  Imperial 
Fertilizer  Co.  [S.  C]  46  S.  B.  279.  An  in- 
demnitor assenting  to  an  assignment  of  the 
indemnity  contract  by  the  indemnitee  Is 
bound  to  the  assignee.  Hall  v.  Chitwood 
[Mo.  App.]    81   S.  W.   208. 

02.  Accepting  payments  from  the  as- 
signee. Hudson  River  Water  Power  Co.  v. 
Glens  Falls  Gas  &  Elec.  Light  Co.,  90  App. 
Div.   513,   85  N.  T.  S.   577. 


63.  A  contract  by  a  livery  stable  keeper 
to  supply  horses  and  wagons  to  a  library 
for  delivery  purposes.  Merrltt  v.  Booklov- 
ers'  Library,  89  App.  Div.  454,  85  N.  T.  S. 
797. 

64.  Poling  v.  Condon-Lane  Boom  &  Lum- 
ber Co.   [W.  Va.]  47  S.  B.  279. 

65.  Residents  of  township  agreed  to  fur- 
nish site  and  pay  taxes  of  a  factory  for  a 
certain  time,  if  it  would  erect  and  operate 
the  factory  within  said  township,  held  as- 
signable by  the  company.  Northwestern 
Cooperage  &  Lumber  Co.  v.  Byers  [Mich.] 
95  N.  W.  529. 

66.  Wabash  R.  Co.  v.  Bowring  [Mo.  App.] 
77  S.  W.  106. 

67.  Berlin  Iron  Bridge  Co.  v.  Connecticut 
River  Banking  Co.   [Conn.]   57  A.  275. 

68.  Driscoll  v.  Driscoll   [Cal.]    77  P.   471. 

69.  Sallng  v.  Bolander  [C.  C.  A.]  125  F. 
701. 

70.  Their  assignment  operates  also  as  an 
assignment  of  the  cause  of  action.  Fltger 
V.  Archibald  Guthrie  &  Co.,  89  Minn.  330,  94 
N.   W.    888 

71.  Vulcan  Detinning  Co.  v.  American  Can. 
Co.    [N.  J.  Bq.]   58  A.  290. 

78.  The  assignment  to  plaintiffs  of  exclu- 
sive right  to  use  a  machine  for  which  gran- 
tors have  applied  for  patent,  does  not  give 
plaintiffs  legal  title  to  patent  subsequently 
issued,  or  right  to  sue  for  its  infringement. 
Milwaukee  Carving  Co.  v.  Brunswick-Balke- 
Collender  Co.  [C.  C.  A.]   126  F.  171. 

73.  The  transferrer  of  a  county  contract 
to  build  a  bridge,  may  sue  the  transferee  for 
the  consideration  for  the  transfer.  Herring 
V.  White,   119  Ga.   48,   45  S.  B.    697. 

74.  Mallin  v.  Wenham,  209  111.  252,  70  N. 
E.  564;  Colorado  Fuel  &  Iron  Co.  v.  Kidwell 
[Colo.  App.]  76  P.  922.  To  a  grocer  to  secure 
past  debts  and  future  advances,  and  also  to 
prevent  attachment  of  future  earnings.  Dole 
v.  Farwell  [N.  H.]  55  A.  553;  Petersen  v.  Ball, 
121  Iowa,  544,  97  N.  W.  79.  See  1  Curr.  L. 
222,  n.  4,  5. 

75.  76.  Colorado  Fuel  &  Iron  Co.  v.  Kid- 
well  [Colo.  App.]  76  P.  922;  Mallin  v.  Wen- 
ham,  209  m.  252,  70  N.  B.  564. 

77.  For  such  accessories  as  assignor 
should  need,  held  valid.  Colorado  Fuel  & 
Iron  Co.  V.  Kidwell  [Colo.  App.]  76  P.  922. 
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wages  from  execution/'  though  in  some  states  it  must  be  recorded  in  order  to  be 
valid  except  as  between  the  parties;'''  in  such  states  the  assignor  making  two  as- 
signments of  the  same  wages  simultaneous  in  date  and  record,  the  assignee  is  not 
Jiable  to  an  action  thereon,*"  nor  does  want  of  knowledge  on  the  part  of  the  assignee 
of  the  other  assignment  affect  th6  employer's  liability,*^  and  the  statute  not  requir- 
ing the  debt  for  which  the  assignment  is  security  to  be  stated,  it  covers  all  debts 
between  the  same  parties  during  its  duration.'"  As  to  whether  or  not  a  discharge 
in  bankruptcy  will  render  the  assignment  inoperative  there  is  a  conflict."  Moneys 
due  a  contractor  are  not  "future  earnings."'* 

Contingent  interests  may  be  assigned,^^  and  the  current  of  authority  is  that  an 
assignment  of  the  naked  expectancy  of  an  heir  apparent  vrill  be  enforced  in  a  court 
of  equity."  A  chose  in  action"  or  rights  of  action  arising  out  of  contract  may  be 
■assigned"  to  any  one  except  an  attorney  in  the  action;"  this  includes  a  right  of 
action  for  real  estate  commissions,'"  or  for  the  breach  of  a  lease."^  The  survivor 
of  joint  payees  may  assign  the  right  of  action  upon  the  obligation.'^  Eights  of 
action,  sounding  in  tort,  affecting  real  property  are  assignable,"  as  the  right  to 
sue  for  flooding  land,'*  also  those  affecting  personal  property,  as  the  right  to 
sue  a  sheriff  for  seizing  property,"*  to  recover  money  deposited  in  pursuance  of 
a  wagering  agreement,"  or  for  conversion,"  but  not  a  right  to  recover  a  penalty 
for  usury."    An  unliquidated  claim  for  personal  injuries  cannot  be  assigned," 


78.  Mallln  v.  Wenham,  209  111.  252,  70  N. 
B.   564. 

79.  Park  Brew.  Co.  v.  McDermott,  25  R.  I. 
95,  64  A.  924;  Whitcomb  v.  Waterville  [Me.] 
58  A.  68. 

80.  81.  Whltcomb  T.  Waterville  [Me.]  68 
A.  6S. 

82.  Park  Brew.  Co.  v.  McDermott,  25  R.  I. 
95.  54  A.  924. 

83.  See  Bankruptcy,  1  Curr.  L..  337. 

That  It  Is  rendered  Inoperative.  .  In  re 
West,  128  P.  205.  That  it  is  not.  Mallln  V. 
Wenham,  209  111.  262,  70  N.  B.  664. 

84.  Berlin  Iron  Bridge  Co.  v.  Connecticut 
River  Banking  Co.   [Conn.]  67  A.  275. 

85.  A  beneficiary  may  assign  his  right  In 
a  benefit  certificate  on  the  life  of  another  to 
a  stranger  to  secure  a  debt,  notwithstanding 
charter  provision  that  the  object  is  to  aid 
the  members  and  their  families.  Jarvis  v. 
Blnkley,  206  111.  541,  69  N.  B.  682.  A  son's 
expectancy  in  the  estate  of  his  mother  who 
was  a  lunatic  is  assignable.  Searcy  v.  Gwalt- 
ney  Bros.  [Tex.  Civ.  App.]  81  S.  W.  676.  See 
1  Curr.  L.  222,  n.  7. 

86.  If  in  good  faith  and  for  an  adequate 
consideration;  query,  as  to  necessity  of  an- 
cestor's knowledge.  Mally  v.  Mally,  121  Iowa, 
169,   96  N.  W.  735. 

87.  Ebel  V.  Piehl  [Mich.]  95  N.  W.  1004. 
See  1  Curr.  L.   223,  n.  18-29. 

88.  Action  for  breach  of  contract  of  sale 
of  tobacco  assigned  for  two-thirds  of  what 
should  be  collected.  Devlne  v.  Warner 
[Conn.]  56  A.  562. 

89.  N.  T.  Code  Civ.  Proo.  §  73,  prohibits 
attorneys  from  buying  any  chose  in  action 
for  the  purpose  of  suing  thereon,  but  does 
not  prevent  an  attorney  who  has  wrongfully 
purchased  a  bond  and  mortgage  from  assign- 
ing It  to  another,  here  his  wife,  who  may 
enforce  it  if  in  her  own  interest  and  not  in 
fact  in  the  attorney's  Interest.  Beers  v. 
Washbond,  86  App.  Div.  682,  83  N.  T.  S.   993. 

90.  Von  Tobel  v.  Stetson  &  Post  Mill  Co., 
32  Wash.  683,  73  P.  788. 


01.  Raywood  Rice  Canal  &  Milling  Co.  v. 
Langford  Bros.  [Tex.  Civ.  App.]  74  S.  W. 
926. 

OS.  Semper  v.  Coates  [Minn.]  100  N.  W. 
662. 

93.  Arose  upon  a  counter-claim.  McCor- 
nlck  V.  Friedman  [Idaho]   76  P.  762. 

94.  Right  of  action  against  a  railroad  for 
flooding  crops.  Hovey  v.  Grand  Trunk  West- 
ern R.  Co.  [Mich.]  97  N.  W.  398.  Action 
against  a  city  for  overflowing  land.  Niel- 
sen V.  Albert  Lea  [Minn.]  98  N.  W.  195. 

95.  Action  against  a  sheriff  for  seizure  of 
stock  assigned  to  secure  moneys  advanced 
to  carry  on  the  suit.  Curtis  v.  Curtis  [Mich.] 
96  N.  W.  32. 

96.  Is  a  chose  In  action  arising  upon  an 
implied  contract  and  hence  is  assignable  un- 
der the  Practice  Act  (Gen.  St.  p.  2591)  §  340. 
Van  Pelt  v.  Schauble,  68  N.  J.  Law,  638,  54  A. 
437.  1  N.  T.  Rev.  St.  (1st  Bd.)  p.  662,  pt.  1, 
o.  20,  tit  8,  9  8.  Bernstein  v.  Horth,  85  N.  T. 
S.    263. 

97.  A  common  carrier  settling  with  a  con- 
signee for  goods  converted  by  another  may 
take  an  assignment  of  the  consignee's  claim 
and  sue  the  person  who  has  wrongfully  tak- 
en the  goods,  in  the  name  of  the  consignee, 
for  the  carrier's  use.  Breisch  v.  Leitzel,  23 
Pa.  Super.  Ct.  25;  Johnson,  Nesbitt  &  Co. 
v.  Gulf  &  C.  R.  Co.    [Miss.]   34  So.  357. 

08.  Not  assignable  until  reduced  to  judg- 
ment.    Ex  parte  Hlers  [S.  C]  46  S.  B.  146. 

99.  McLeland  v.  St.  Louis  Transit  Co.  [Mo. 
App.]   80  S.  W.  30. 

NOTE].  AHslernnblllty  of  cause  of  action 
for  personal  injurleai  In  the  absence  of  stat- 
utory provisions  as  to  the  survival  or  assign- 
ment of  a  cause  of  action  for  a  personal  in- 
jury, it  is  generally  held  to  be  nonassign- 
able. Francis  v.  Burnett,  84  Ky.  23;  Lawer- 
ence  v.  Martin,  22  Cal.  173;  Pulver  v.  Harris, 
62  N.  T.  73.  And  the  same  Is  held  even 
though  the  assignment  be  made  after  verdict. 
Central  R.  &  Banking  Co.  v.  Brunswick  &  W. 
B.   Co.,    87   Ga.    386,   13    S.   E.    620;   Averill   v. 
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though  in  some  states  it  may  be  partially  assigned  to  attorneys  as  compensation  for 
their  services  in  such  suit.^  In  some  states  rights  and  liabilities  regulated  by 
special  provision  of  law  are  not  assignable.*  Judgments  are  assignable/  and  the 
joint  owner  of  a  judgment  may  assign  his  undivided  interest  therein.*  Liquor 
licenses  are  usually  not  transferable/  except  with  the  consent  of  the  authorities." 
A  land  warrant  {o  a  Mexican  war  soldier  may  be  assigned,  and  the  assignee  can  lo- 
cate the  land/  but  the.  assignment  of  half-breed  scrip  is  forbidden  by  Act  of  Con- 
gress." 

§  2.  Requisites  and  sufficiency  of  express  assignments." — Claims  may  be  as- 
signed before^"  or  after  suit  is  brought/^  or  while  suit  is  pending  in  the  supreme 
court.^*  In  some  states  an  assignment  of  a  cause  of  action  after  suit  and  before 
judgment  must  be  in  writing,  filed  with  the  clerk  of  the  court,  and  noted  upon 
the  docket.^'  The  evidence  must  be  sufficient  to  show  an  actual  assignment^*  from 
the  owner  of  the  thing  assigned,^"  to  an  existing  person,^"  the  interest  to  vest  in 
the  assignee  being  a  present  right  in  the  thing  assigned.''' 


Longfellow,  66  Me.  237.  But  where  the  cause 
of  action  survives  by  statute  It  Is  assignable. 
Hawley  v.  Chicago,  etc.,  R.  Co.,  71  Iowa, 
717,  29  N.  "W.  787;  Quin  v.  Moore,  15  N.  T. 
432;  Lehmann  v.  Farwell,  95  Wis.  185,  70  N. 
W.  170,  33  L.  R.  A.  833.  Contra,  North  Chi- 
cago St.   R.  Co.  V.  Ackley,  171  111.   100,   49  N. 

E.  222,  44  L.  R.  A.  177.  And  where  the 
claim  survives  verdict  It  Is  assignable.  Kent 
V.  Chapel,  67  Minn.  420,  70  N.  "W.  2;  Mackey 
V.  Mackey,  43  Barb.  58. — From  note  to  North 
Chicago  S.  R.  Co.  v.  Ackley,  171  in.  100,  49 
N.  B.  222,  44  L.  R.  A.  177.  See  1  Curr.  L. 
223    n    24 

1.  Rev.  St.  1895,  art.  3353a.     Gulf,  C.  &  S. 

F.  R.  Co.  v.  Bldredge  [Tex.  Civ.  App.]  80  S. 
W.   556. 

2.  Code  Civ.  Proc.  §  1910.  Penalty  for  re- 
fusal of  street  railway  company  to  give  a 
transfer  is  such  a  right,  being  regulated  by 
Laws  1892,  p.  1406,  c.  676.  Coyle  V.  Inter- 
urban"  St.  R.  Co.,   88  N.  T.  S.  136. 

5.  But  the  right  of  set-off  not  affected 
where  assignee  takes  with  knowledge  of 
prior  Judgment.  "Wabash  R.  Co.  v.  Bowrlng 
[Mo.  App.]  77  S.  "W.  106. 

4.  The  assignee  may  redeem  from  a  sale 
under  a  prior  judgment.  Hunter  v.  Mauseau 
[Minn.]   97  N.  "W.  651. 

B.  A  liquor  license  Is  a  personal  privilege 
and  not  transferable,  and  a  creditor  who  ac- 
cepts a  transfer  from  an  Insolvent,  Is  not 
liable  to  pay  to  the  Insolvent  trustee  In 
bankruptcy.  Bonnie  &  Co.  v.  Perry's  Trus- 
tee, 25  Ky.  L.  R.  1560,  78  S.  "W.  208. 

6.  Liquor  tax  certificate,  permitting  liquor 
traffic  on  certain  premises  may  be  trans_- 
ferred.  In  re  Culllnan,  87  App.  Dlv.  47,  83 
N.  Y.  S.  1025.  Boston  (Mass.)  liquor  licenses 
may  be  transferred  by  trustee  In  bankruptcy, 
though  they  are  not  mortgagable.  In  re 
McArdle,  126  P.  442. 

7.  Though  Act  Cong.  Feb.  11,  1847,  §  9, 
provides  that  instruments  affecting  the  title 
to  such  bounty  right  executed  before  the  Is- 
sue of  the  warrant  are  void.  Johnson  v. 
Fluetsch,    176  Mo.  452,   75   S.  "W.   1005. 

5.  Buffalo  Land  &  Exploration  Co.  v. 
Strong  [Minn.]  97  N.  "W.  576. 

9.  See  1  Curr.  L.  223. 

10.  Claims  of  18  persons  against  defend- 
ant for  fraudulent  misrepresentations  as  to 
mining  stock  may  be  assigned  so  as  to  per- 
mit a  single  action  to  be  brought.     Benedict 


V.  Guardian  Trust  Co.,   91  App.   Dlv.   103,    86 
N.  Y.  S.   370. 

11.  But  assignees'  rights  are  limited  to 
those  of  the  original  plaintiffs.  Yazoo  &  M. 
"V".  R.  Co.  V.  S.  B.  "Wilson  &  Co.  [Miss.]  35 
So.  340. 

12.  "Where  one  third  of  a  cause  of  action 
was  assigned  with  agreement  that  It  should 
not  be  compromised  so  that  the  assignee 
should  receive  less  than  $5,000  and  the  as- 
signee paid  for  the  assignment  $5,000  It  was 
not  void  as  against  public  policy,  or  In  con- 
travention of  Mills'  Colo.  Ann.  St.  §  1299, 
against  officiously  Intermeddling  In  other's 
suits.  O'DrlsooU  v.  Doyle,  31  Colo.  193,  73 
P.   27. 

13.  A  complaint  In  an  action  upon  a  Judg- 
ment showing  that  the  cause  of  action  had 
been  assigned  after  suit  and  before  Judg- 
ment, but  which  did  not  show  an  assign- 
ment according  to  the  statute  is  demurrable 
[Laws  1899,  p.  154].  Fordyoe  v.  McPhetrlge, 
71  Ark.  327,  73  S.  "W.  1096.  Such  statutes  do 
not  refer  to  assignments  executed  before  suit 
Is  brought.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Eld- 
redge  [Tex.  Civ.  App.]  80  S.  "W.  556. 

14.  "Where  plaintiff,  assignee,  and  his  as- 
signor, both  testified  as  to  the  assignment  of 
the  contract,  and  the  written  assignment 
was  offered  In  evidence,  there  was  sufficient 
proof  of  the  assignment.  Miller  v.  Luders, 
86  N.  Y.  S.  265.  "Where  an  oral  assignment 
could  not  be  established  except  by  the  tes- 
timony of  the  assignor  who  denied  Its  ex- 
istence, held  too  doubtful  to  be  sustained.. 
Wooster  v.  Trowbridge  [C.  C.  A.]  120  F. 
667.  The  assignment  of  a  chose  In  action 
sufficiently  proved  by  testimony  of  assignor 
that  he  intended  to  assign  his  title.  Crocker 
V.  Muller,  40  Misc.  685,  83  N.  Y.  S.  189. 

15.  Allegation  that  claim  of  Consolidated 
Chandelier  Co.  was  assigned  to  plaintiff  not 
supported  by  an  assignment  from  Sanberg, 
and  testimony  that  he  was  the  "owner"  of 
the  company.  Saffier  v.  Haft,  86  App.  Dlv. 
284,    13   Ann.   Cas.    318,    83   N.   Y.    S.   763. 

16.  A  claim  to  recover  a  wager  from  a 
stockholder  Is  assignable  by  parbl,  but  testi- 
mony of  assignor  that  he  had  assigned  It  to 
assignee,  without  any  proof  of  existence  of 
latter,  or  that  he  had  not  reassigned  It,  was 
not  sufficient  to  sustain  suit  by  assignee. 
Bernstein    v.    Horth,    85    N.    Y.    S.    263. 

17.  Donovan   v.   Middlebrook,    88   N.    T.   S, 
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The  article  assigned  must  be  delivered/^  but  being  incapable  of  manual  de- 
livery a  written  assignment  duly  delivered,^"  or  an  oral  assignment  if  founded 
upon  a  valuable  and  adequate  consideration  and  accompanied  by  acts  which  amount 
to  a  constructive  delivery,-"  is  sufficient.  A  chose  in  action  may  be  assigned  by 
parol,-'  and  is  sufficiently  delivered  by  the  debtor's  promising  to  pay  it  to  another.^^ 
Leases  for  terms  of  years,-'  notes,^*  and  mortgages,  must  be  assigned  in  writing 
and  be  duly  delivered."^  Execution  of  a  written  assignment,  it  being  recorded,  in 
pursuance  of  a  previous  oral  assignment,  and  notice  being  given  the  one  having 
possession  of  the  property,  removes  all  question  of  the  sufficiency  of  the  oral  assign- 
ment.^" 

Any  right  of  action  in  connection  with  the  thing  assigned  passes,  though  not 
specifically  mentioned.^'     As  between  the  parties  there  must  be  a  consideration.^' 

At  common  law  ac  execiitor,  administrator,  or  guardian  can  assign  promissory 
notes  payable  to  himself  without  an  order  of  the  court,^°  but  this  rule  has  been 
abrogated  in  some  states  by  statute.'" 

No  particular  form  and  specific  instrument  in  writing  is  required  in  giving 
notice  to  the  debtor  in  the  assignment  of  debts,  any  notice  to  the  debtor  being  suffi- 
cient,'* No  formal  acceptance  is  necessary  to  an  assignment  of  future  earnings,''' 
payment  to  the  assignee  is  sufficient,"  and  an  agent  may  obtain  authority  to  accept 
such  assignments  for  the  holder  of  the  fund  by  course  of  dealing.'* 


607.  Assignment  of  a  written  contract.  Lib- 
erty Wall  Paper  Co.  v.  Stoner  Wall  Paper 
Mfg.  Co.  [N.  T.]  70  N.  E.  501. 

ig.  The  possession  by  the  assignee  of,  and 
the  general  Indorsement  of  the  assignor  on, 
a  written  contract  is  a  sufficient  assignment 
thereof.  Hixson  Map  Co.  v.  Nebraska  Post 
Co.   [Neb.]   98  N.  W.  872. 

NOTE.  Delivery:  Delivery  is  essential  to 
the  assignment.  Basket  v.  Hassell,  107  TJ. 
S.  602,  2  S.  Ct.  415;  Pringle  v.  Prlngle,  59  Pa. 
281;  In  re  Crawford,  113  N.  T.  560,  21  N.  B. 
692.  And  the  delivery  must  be  such  as  to 
confer  upon  the  donee  the  present  right  to 
reduce  the  fund  to  possession.  Baskett  v. 
Hassell,  107  U.  S.  602,  2  S.  Ct.  415;  Sterling  v. 
Wilkinson,  83  Va.  791,  3  S.  B.  533;  Yancey  v. 
Field,  85  Va.  756,  8  S.  E.  721. — From  note  to 
Williamson  v.  Yager  [Ky.]  34  Am.  St.  Rep. 
184. 

19.  A  written  assignment  of  a  partner's 
interest  is  sufficient,  though  the  assignor 
continue  to  deal  with  the  partnership  prop- 
erty as  he  had  formerly  done.  Driscoll  v. 
Driscoll  [Cal.]  77  P.  471.  An  assignment 
duly  signed  at  the  end  of  a  statement  of 
services  rendered  wliich  was  attached  to  the 
petition  is  sufficient.  Neal  v.  Keying  [Iowa] 
98  N.  W.   603.     See  1  Curr.  L.  22.5,  n.  35,  36. 

30.  Share  of  estate  in  the  hands  of  an  ad- 
ministrator. Howe  v.  Howe,  97  Me.  422,  54 
A.  908.     See  1  Curr.  L.  223,  n.  31-33. 

ai.  Father  paid  money  to  son  directing 
him  to  pay  $400  thereof  to  the  latter's  sister 
upon  the  father's  death,  the  son  promising 
to  do  so,  in  the  presence  of  the  daughter, 
held  a  sufficient  assignment.  Bbel  v.  Piehl 
[Mich.]    95  N.  W.   1004. 

22.  Ebel  v.  Piehl  [Mich.]   95  N.  W.  1004. 

23.  A  bond  referring  to  a  lease  as  "as- 
signed" to  defendant  Is  not  a  sufficient  writ- 
ing to  sustain  the  assignment.  Landt  v. 
McCuUough,    206    111.    214,    69   N.   E.    107. 

24.  A  note  must  be  assigned  by  Indorse- 
ment thereon  [Kurd's  111.  Rev.  St.  1899,  c. 
98.  §  4].  Bouton  V.  Cameron,  206  111.  50,  68 
N.E.  800. 


25.  Where  decedent  executed  assignments 
of  mortgages  to  certain  beneflclarles,  and 
left  in  box  with  memorandum  to  deliver  to 
beneficiaries  after  his  death,  and  where  some 
were  partly  paid  he  executed  checks  to  the 
beneficiaries  for  the  amount  and  left  with 
the  assignments,  but  died  with  them  all  in 
his  possession,  there  was  no  delivery.  Clav 
V.  Layton  [Mich.]  96  N.  W.  458. 

28.  Howe  V.  Howe,  97  Me.    422,   54  A.   908. 
27.     Assigning     in     writing      "all     damage 

which  I  sustained  on  account  of  flooding  on 

the  2d  day  of  July,  "  held  sufficiently  to 

show  intent  to  assign  right  of  action.  Hovev 
V.  Grand  Trunk  W.  R.  Co.  [Mich.]  97  N.  "W. 
398.  The  assignment  of  the  "right,  title  and 
interest"  of  the  assignor  to  certain  shares  of 
stock  which  had  been  converted  carries  with 
it  the  right  of  action  for  the  conversion. 
Rothschild  v.  Allen,  90  App.  Div.  233,  86  N. 
Y.  S.  42.  An  assignment  of  time  checks  car- 
ries with  it  the  right  of  action.  Fitger  v. 
Archibald  Guthrie  &  Co.,  89  Minn.  330,  94  N. 
W.  888. 

38.  An  assignment  of  a  vested  remainder 
Interest  worth  $32,500  for  $8,750  cash,  the 
life  tenant  dying  10  years  thereafter,  held  a 
sufficient  consideration  and  assignee  entitled 
to  the  $32,500,  In  re  Phillips'  Estate,  205  Pa, 
511,  55  A.  212.  The  uncontradicted  evidence 
being  that  the  assignment  of  a  right  of  ac- 
tion for  breach  of  a  contract  of  sale  was  to 
one  who  had  helped  raise  the  crop  sold,  and 
that  the  assignee  was  to  retain  ^  of  the 
proceeds  and  give  the  assignor  %,  held  suf- 
ficient to  warrant  the  jury  in  finding  that 
the  assignee  was  a  bona  fide  holder  of  the 
claim.  Devine  v.  Warner  [Conn.]  56  A.  562. 
See  1  Curr.  1,.  224,  n.  45-48. 

29.  Browne  v.  Fidelity  &  Deposit  Co. 
[Tex.]  80  S.  W.  593. 

30.  Rev.  St.  1895,  arts.  2113,  2558.  Browne 
V.  Fidelity  &  Deposit  Co.  [Tex.]  80  S.  W. 
698. 

31.  Notice  to  a  city  is  sufficient  If  given  to 
the  proper  oflScer  though  the  latter  fails  to 
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Record."' — Assignments  of  "future  earnings'""'  in  some  states  must  be  recorded 
to  be  valid  except  as  between  the  parties,"  though  in  some  states  they  need  not 
where  given  to  secure  a  bona  fide  debt.=*  As  to  the  right  of  the  contracting  parties 
to  restrict  the  assignment  of  a  contract  see  note.'" 

§  3.  Constnictive  or  equitable  assignments.*" — The  transfer  of  a  note,*^  or 
debt,*=  or  chose  in  action/'  or  part  thereof,**  carries  with  it  the  mortgage  or  lien 
securing  it/°  notwithstanding  the  statutory  requisites  have  not  been  eoniplied 
with." 


enter  it  on  the  books  as  required.     Sintes  v. 
Commerford  [La.]  36  So.  656. 

33.  Colorado  Fuel  &  Iron  Co.  v.  Kldwell 
[Colo.  App.]  76  P.  922.  The  acceptance  by  a 
street  commissioner  of  an  assignment  of  fu- 
ture earnings  by  an  employe  in  his  de- 
partment in  the  following  words.  "Accepted. 
John  B.  Noyes,  Street  Commissioner."  held 
sufficient.  Lamoreux  v.  Morln  [N.  H.]  54  A. 
1023. 

33.  Colorado  Fuel  &  Iron  Co.  v.  Kldwell 
[Colo.  App.]   76  P.  922. 

34.  Street  commissioner  as  agent  of  a  city 
in  accepting  assignments  by  employes  of  his 
department  of  their  future  earnings.  Lamor- 
eux V.  Morln  [N.  H.]  54  A.  1023. 

35.  See  1  Curr.  L.   224. 

36.  Query,  whether  future  earned  wages 
are  exempt  property  under  la.  Code.  §  2906, 
and  husband  and  wife  must  both  join  In  a 
written  assignment.  Petersen  v.  Ball,  121 
Iowa,  544,  97  N.  W.  79. 

37.  Mass.  Rev.  Laws,  c.  189,  §  34.  But 
where  only  a  few  dollars  worth  of  work  re- 
mained to  be  done  on  a  contract  to  build  a 
stable  for  $1,473,  the  assignment  of  the  bal- 
ance due  on  the  contract  was  not  an  assign- 
ment of  future  earnings  as  the  contract  was 
substantially  performed.  Allen  v.  Mayers, 
184  Mass.  472,  69  N.  E.  220;  Park  Brew.  Co. 
V.  McDermott,  25  R.  I.  95,  54  A.  924;  Whit- 
comb  V.   Waterville    [Me.]    58  A.   68. 

38.  Conn.  Gen.  St.  1902,  §  836,  declaring 
assignment  of  future  earnings  not  valid 
against  an  attaching  creditor  unless  to  se- 
cure a  bona  fide  debt,  or  recorded,  does  not 
apply  to  money  due  a  contractor.  Berlin 
Iron  Bridge  Co.  v.  Connecticut  River  Bank- 
ing Co.   [Conn.]   57  A.  275. 

39.  note:.  Right  to  prohibit  the  asuign- 
nien^  of  a  contract:  Though  a  contract  be 
in  its  nature  assignable,  the  parties  thereto 
may  in  terms  restrict  or  prohibit  its  assign- 
ment, so  that  an  assignee  cannot  succeed  to 
any  rights  In  the  contract  by  virtue  of  the 
assignment  thereof  to  him.  Mueller  v.  North- 
western University,  195  III.  236.  63  N.  E.  110, 
88  Am.  St.  Rep.  194;  Delaware  County  v.  Die- 
bold  Safe,  etc.,  Co.,  133  U.  S.  473,  10  S.  Ct. 
399;  Carter  v.  State,  8  S.  D.  153,  65  N.  W. 
422;  Omaha  v.  Standard  Oil  Co.,  55  Neb.  337. 
75  N.  W.  859;  Burck  v.  Taylor,  152  U.  S.  635, 
14  S.   Ct.   696. 

An  assignment  of  a  contract  in  express  vio- 
lation of  its  positive  provisions  is  void,  and 
the  person  claiming  through  such  an  assign- 
ment is  entitled  to  no  relief  in  equity  (Grlgg 
V.  Landis,  19  N.  J.  Bq.  350),  and,  on  the  other 
hand,  a  collateral  covenant  restraining  the 
assignment  of  a  contract  cannot  be  enforced 
In  equity  it  appearing  that  such  I'estraint  is 
but  an  incident  to  the  objects  of  the  principal 
covenants  which  have  been  substantially 
performed   (Id.). 

The  debtor  or  contractor  may  waive  a  pro- 


vision forbidding  the  assignment  of  the  con- 
tract without  his  consent  (Brewster  v.  City 
of  Hornellsville.  35  App.  Div.  161,  54  N.  T. 
S.  904),  or  he  may  become  estopped  to  raise 
objection  to  the  assignment  (Pike  v.  Wal- 
tham,  168  Mass.  581,  47  N.  E.  437;  Staples 
V.  Somerville,  176  Mass.  241,  57  N.  E.  380). 

The  assignment  being  void  all  that  is  ac- 
quired by  the  assignee  Is  a  right  to  main- 
tain an  action  against  the  assignor  for  the 
share  of  the  profits  which  he  has  attempted 
to  transfer.  Burck  v.  Taylor,  152  U.  S.  634. 
14  S.  Ct.  696. 

Only  the  party  for  whose  benefit  such  a 
restriction  is  m.ade  can  insist  upon  it.  Wil- 
son V.  Reuter,  29  Iowa,  176;  Fortunate  v.' 
Patten,  147  N.  Y.  277-281,  41  N,  E.  572;  Bur- 
nett V.  Jersey  City,  31  N.  J.  Eq.  341. 

A  stipulation  In  a  contract  against  its  as- 
signment is  not  violated  by  its  assignment  as 
collateral  security.  Butler  v.  Rockwell,  14 
Colo.  125.  23  P.  462;  Board  of  Trustees  v. 
Whalen,  17  Mont.  1,  41  P.  849. 

Quaere,  is  the  general  rule  permitting  par- 
ties to  stipulate  against  the  assignment  of 
their  contracts  restricted  in  its  operation  to 
transfers  voluntarily  made  by  them?  It  would 
seem  so.  See  Freeman.  Ex'ns,  §§  119,  194; 
Jackson  v.  Silvernail,  15  Johns.  [N.  Y.]  278: 
Hlgglns  V.  McConnell,  130  N.  Y.  482,  29  N.  E. 
978;  Moser  v.  Tucker,  87  Tex.  94,  26  S.  W. 
1044;  Boone  v.  First  Nat.  Bank,  17  Tex.  Civ. 
App.  365,  43  S.  W.  594;  Smith  v.  Putman,  3 
Pick.  [Mass.]  221;  Rlggs  v.  Pursell,  66  N.  Y. 
193;  Jackson  v.  Corliss,  7  Johns.  [N.  Y.]  531; 
Doe  d.  Mltchinson  v.  Carter,  8  Term  R.  300. 
— From  note  to  Mueller  v.  Northwestern  Uni- 
versity, 195  111.  236,  63  N.  B.  110,  88  Am.  St. 
Rep.    194. 

40.  See  1  Curr.  L.  224. 

41.  In  action  to  foreclose  a  mortgage,  the 
want  of  a  formal  written  assignment,  will 
not  defeat  the  foreclosure.  Brynjolfson  v. 
Osthus   [N.  D.]  96  N.  W.  261. 

43.  The  indorsement  of  a  note  given  for 
purchase  money  of  land  carries  the  vendor's 
lien  and  the  right  to  enforce  It.  Mulky  v. 
Karsell,  31  Ind.  App.  595,  68  N.  E.  689. 

43.  The  assignee  of  a  chose  in  action  pur- 
chased at  a  receiver's  sale  became  invested 
with  equitable  Hen,  which  was  created  by  the 
contract  creating  the  debt.  Appellant  ad- 
vanced money  to  purchase  tobacco,  which  It 
was  to  sell,  and  It  was  to  have  a  Hen  on 
tobacco  and  proceeds  for  advances,  and  ex- 
penses. Cincinnati  Tobacco  Warehouse  Co. 
v.  Leslie  &  Whitaker's  Trustee,  25  Ky.  L.  R. 
1570,  78  S.  W.    413. 

44.  An  assignment  of  part  of  the  indebt- 
edness carries  a  pro  tanto  Interest  In  the 
mortgage  securing  it.  Miller  v.  Campbell 
Commission  Co.,  13  Okl.  75,  74  P.  507. 

45.  Where  one  who  held  land  under  a  deed 
which  was  subsequently  declared  to  be  a 
mortgage   gave   a   mortgage  to   another,   the 
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A  court  of  equity  gives  effect  to  assignments  of  all  kinds  of  future  and  con- 
tingent interests  in  personalty,  as  well  as  realty,  if  made  for  a  valuable  considera- 
tion, and  not  in  contravention  of  public  policy;*^  this  includes  patents  applied 
for,*'  the  interest  of  a  beneficiary  in  a  benefit  certificate  on  the  life  of  another,*' 
and  expectancies  in  real  estate.''"  The  assignor  must  be  in  a  condition  to  transfer 
the  property  or  chose  in  action,  or  to  cause  it  to  be  transferred,  to  the  assignee."^ 
A  partner  after  the  dissolution  of  the  partnership  cannot  assign  partnership  claims 
without  consent  of  his  former  partners."" 

Any  order,  writing  or  act,  which  makes  an  appropriation  of  a  fund,  amounts 
to  an  equitable  assignment  thereof, ^^  but  it  must  be  drawn  upon  a  particular  fund,'* 


latter   Is   an    equitable   assignee   of   the   for- 
mer.    Kiddell  V.  Bristow  [S.  C]   45  S.  B3.  174. 

46.  Where  note  and  trust  deed  were  as- 
signed by  a  separate  Instrument,  it  only 
amounted  to  an  equitable  assignment,  since 
Kurd's  111.  Rev.  St.  1899,  c.  98,  §  4,  requires 
indorsement  on  the  note.  Bouton  v.  Came- 
ron, 205  111.  50,  &8  N.  B.  800. 

47.  Guarantee  fund  belonging  to  con- 
tractors in  the  hands  of  the  government. 
Wagenhurst  v.  Wlneland,  20  App.  D.  C.  85. 

48.  The  assignment  of  an  exclusive  right 
to  U9e  a  machine,  for  which  grantors  have 
applied  for  patent,  may  operate  In  equity  as 
an  assignment  of  the  patent  subsequently 
Issued.  Milwaukee  Carving  Co.  v.  Bruns- 
wick-Balke-Collender  Co.  [C.  C.  A.]  126  F. 
171. 

49.  An  assignment  of  a  benefit  certificate 
on  life  of  another  to  secure  a  debt  will  be  sup- 
ported In  equity,  notwithstanding  charter  rule 
that  the  benefit  fund  is  to  assist  members, 
and  that  it  shall  be  exempt  from  execution. 
Jarvls  V.  Binkley,  206  111.  541,  69  N.  B.  582. 

60.  Conveyance  by  heir  apparent  of  land 
he  does  not  own  is  void  at  law,  but  may  be 
enforced  In  equity  as  an  agreement  to 
convey.  In  re  Ryder's  Bstate,  141  Gal.  366, 
74  P.  993.  Where,  for  a  valuable  considera- 
tion, consisting  of  present  Indebtedness  and 
future  advances,  an  assignment  la  made  of 
all  sums  of  money  then  due  or  which  might 
become  due  to  the  assignor  from  an  estate 
then  unsettled  in  the  hands  of  an  adminis- 
trator, held  a  valid  equitable  assignment  as 
between  the  assignor  and  claimants.  Howe 
v.  Howe,  97  Me.  422,  54  A.  908. 

51,  52.  Wagenhurst  v.  Wlneland,  20  App. 
D.   C.    85. 

53.  Check.  Fortler  v.  Delgado  &  Co.  [C. 
C.  A.]  122  P.  604.     See  1  Curr.  L.  224,  n.  52. 

NOTE].  Check,  Whether  Assignment  of 
Fnndt  One  class  of  cases  asserts  the  doc- 
trine that  the  drawing  and  delivery  of  a 
check  do  not  operate  as  an  assignment.  In 
any  sense,  of  the  drawer's  rights  as  against 
the  drawee,  unless  the  check  is  in  some  way 
accepted  by  the  drawee,  and  hence  that,  as 
between  the  drawer  and  the  payee  or  hold- 
er, the  check  does  not  operate  as  an  assign- 
ment of  so  much  of  the  fund  as  Is  drawn 
upon,  or  of  the  drawer's  rights  as  against 
the  drawee.  In  other  words,  that  a  check 
drawn  and  delivered  to  the  person  to  whose 
order  It  is  payable  does  not  operate,  with- 
out acceptance  by  the  drawee,  as  an  assign- 
ment of  the  sum  for  which  It  was  given,  al- 
though the  drawer  may  have,  or  may  have 
had  at  the  time  it  was  drawn,  funds  In  the 
possession  of  the  drawee  of  an  equal  or 
larger  amount.  There  being  no  privity,  ex- 
press or  Implied,  between  the  holder  of  the 


check  and  the  drawee,  such  holder  of  the 
check  In  Its  original  form  can  bring  no  suit 
on  It  against  the  drawee.  In  case  of  non- 
payment, the  recourse  of  the  holder  is 
against  the  drawer  and  the  indorser,  if  any. 
The  drawer  alone  can  bring  suit  to  recover 
the  funds  against  which  the  check  was 
drawn,  and  ordinarily  he  only  can  maintain 
an  action  for  failure  to  pay  on  presentment. 
He  may  revoke  the  check,  and  countermand 
its  payment  before  acceptance,  and  If  unac- 
cepted, his  death  will  operate  as  a  revoca- 
tion, and  it  seems  that  his  insolvency  has 
the   same   effect. 

This  view  of  the  law  of  checks  is  unani- 
mously adopted  by  the  courts  of  England, 
and  the  vast  weight  of  American  authority 
Is  also  found  to  be  In  full  accord  with  this 
rule.  Among  the  cases  supporting  It  are 
National  Bank  v.  Millard,  10  Wall.  152;  Na- 
tional Bank  v.  Whitman,  94  TJ.  S.  343;  Dana 
V.  Third  Nat.  Bank,  13  Allen,  445;  Carr  v. 
National,  etc..  Bank,  107  Mass.  45,  9  Am. 
Rep.  6;  Aetna  Nat.  Bank  v.  Fourth  Nat. 
Bank,  46  N.  T.  82,  7  Am.  Rep.  314;  Case  v. 
Henderson,  23  La.  Ann.  49,  8  Am.  Rep.  590; 
Colorado  Nat.  Bank  v.  Boettcher,  5  Colo.  185, 
40  Am.  Rep.  142;  Griffin  v.  Kemp,  46  Ind.  172; 
National  Bank  v.  Second  Nat.  Bank,  69  Ind. 
479,  35  Am.  Rep.  236;  Harrison  v.  Wright, 
100  Ind.  516,  50  Am.  Rep.  805,  fully  discuss- 
ing the  subject  and  citing  and  classifying 
the  cases;  Merchants'  Nat.  Bank  v.  Coates, 
79  Mo.  168;  Dickinson  v.  Coates,  79  Mo.  250, 
49  Am.  Rep.  228;  Coates  v.  Doran,  83  Mo.  337 
(these  cases  overruling  several  cases  In  the 
Missouri  court  of  appeals  holding  a  contrary 
view) ;  Crevellng  v.  Bloomsbury  Nat.  Bank, 
46  N.  J.  Zi.  255,  60  Am.  Rep.  417;  Duncan  v. 
Berlin,  60  N.  Y.  151;  People  v.  Merchants' 
Bank,  78  N.  T.  269,  34  Am.  Rep.  632;  Risley 
v.  Phoenix  Bank,  83  N.  T.  318,  38  Am.  Rep. 
421;  Veits  v.  Union  Nat.  Bank,  101  N.  T.  563; 
Saylor  v.  Bushong,  100  Pa.  St.  23,  45  Am. 
Rep.  353;  First  Nat.  Bank  v.  McMichael,  106 
Pa.  St.  460,  51  Am.  Rep.  629;  First  Nat.  Bank 
V.  Shoemaker,  117  Pa,  St.  94,  2  Am.  St.  Rep. 
649;  Purcell  v.  Allemong,  22  Graft.  739;  Es- 
sex Co.  Nat.  Bank  v.  Bank,  7  Biss.  193; 
Strain  v.  Courdin,  11  Nat.  Bank  Reg.  156; 
Rosenthal  v.  Mastin  Bank,  17  Blatchf.  318; 
Moses  V.  Franklin  Bank,  34  Md.  574;  Attor- 
ney-General V.  Continental  Life  Ins.  Co.,  71 
N.  T.  325,  27  Am.  Rep.  55;  Lunt  v.  Bank,  49 
Barb.  221;  Grammel  v.  Carmer,  55  Mich.  201; 
First  Nat.  Bank  v.  Gish,  72  Pa.  St.  14. 

The  doctrine  has  been  lately  approved  by 
the  supreme  court  of  Alabama  in  National, 
etc..  Bank  v.  Miller,  77  Ala.  168,  and  reaf- 
firmed by  the  supreme  court  of  the  United 
States  In  Laclede  Bank  v.  Sohuler,  120  U.  S. 
511,  where  the  court  said:     "The  question  of 


3  Cur.  Law. 


'ASSIGNMENTS  §  3. 


333 


must  be  accepted  by  the  party  upon  whom  it  is  drawn,"  and  delivered  to  the 
payee.""  A  check  for  a  portion  of  a  deposit  does  not  generally  operate  at  the  time 
of  delivery  as  an  assignment  pro  tanto  of  the  fund  on  deposit."'  Orders  given  by 
a  contractor  for  payment  of  money  due  which  are  accepted  by  the  holder  of  the 
fund,°^  or  warrants  registered  with  a  county  treasurer/"  operate  as  an  equitable 
assignment  of  the  fund.  An  agreement  to  pay  a  certain  sum  out  of,  or  that  one  is 
entitled  to  receive  the  same  from,  a  designated  sum  when  received,  does  not  operate 
as  an  equitable  assignment,""  the  test  being  whether  or  not  the  debtor  would  be 
justified  in  paying  the  debt,  or  the  portion  contracted  about,  to  the  person  claim- 
ing to  be  the  assignee;"^  but  it  has  been  held  that  a  direction  to  pay  to  another 
the  money  due  does  not  constitute  an  assignment.®'    Neither  a  revocable  power  of 


how  far  and  under  what  circumstances  a 
check  of  a  depositor  In  a  hank  will  be  con- 
sidered an  equitable  assignment  to  the  payee 
of  the  check  of  all  or  any  portion  of  the 
funds  or  deposits  to  the  credit  of  the  drawer 
In  the  bank,  is  one  which  has  been  very 
much  considered  of  late  years  In  the  courts, 
and  about  which'  there  Is  not  a  unanimity  of 
opinion.  In  this  court.  It  is  very  well  set- 
tled that  such  a  check-,  unless  accepted  by 
the .  bank,  will  not  sustain  an  action  at  law 
by  the  drawee  against  the  bank,  as  there 
is  no  privity  of  contract  between  them."  In 
the  later  case  of  Florence  Mining  Co.  v. 
Brown,  124  U.  S.  391,  the  court  said:  "An 
order  to  pay  a  particular  sum  out  of  a  spe- 
cial fund  cannot  be  treated  as  an  equitable 
assignment  pro  tanto,  unless  accompanied 
with  such  a  relinquishment  of  control  over 
the  sum  designated  that  the  fundholder  can 
safely  pay  it,  and  be  compelled  to  do  so, 
though  forbidden  by  the  drawer.  A  general 
deposit  tn  a  bank  la  so  much  money  to  the 
depositor's  credit;  It  Is  a  debt  to  him  by  the 
bank,  payable  on  demand,  to  his  order,  not 
properly  capable  of  Identiflcatlon  and  spe- 
cific appropriation.  A  check  upon  the  bank 
in  the  usual  form  not  accepted  or  certified 
by  Its  cashier  to  be  good,  does  not  constitute 
a  transfer  of  any  money  to  the  credit  of  the 
holder;  It  is  simply  an  order,  which  may  be 
countermanded;  and  payment  forbidden  by 
the  drawer  at  any  time  before  It  is  actually 
cashed.  It  creates  no  Hen  on  the  money 
which  the  holder  can  enforce  against  the 
bank.  It  does  not  of  itself  constitute  an 
equitable  assignment."  In  the  late  case  of 
Pickle  V.  Muse,  88  Tenn.  380-385,  17  Am.  St. 
Rep.  900,  the  court  reaffirmed  this  doctrine, 
and  said:  "This  brings  us  to  the  question 
as  to  whether  complainant  can  recover  upon 
this  check  as  against  the  bank.  While  the 
authorities  are  not  agreed,  yet  the  decided 
weight  of  opinion  Is,  that  the  holder  of  a 
bank  check  cannot  sue  the  bank  for  refus- 
ing payment.  In  the  absence  of  proof  that  it 
was  accepted  by  the  bank,  or  that  it  has 
done  some  other  act  equivalent  to  and  im- 
plying acceptance.  This  has  been  the  uni- 
form view  of  this  court.  Planters'  Bank  v. 
Merritt,  7  Helsk.  177;  Planters'  Bank  v. 
Keesee,  7  Helsk.  200;  Imboden  v.  Perrie,  13 
Lea,  504.  'We  are  unable  to  see  any  reason 
for '  disturbing  the  rule  as  heretofore  de- 
clared by  this  court,  especially  as  the  decid- 
ed weight  of  authority  Is  in  accord  with  our 
decisions." — From  note  to  Hemphill  v. 
Yerkes  [Pa.]  19  Am.  St.  Rep.  607.  Other 
notes  on  the  same  subject  will  be  found  In 
19  Am.  Dec.  422,  96  Am.  Dec.  132  and  45  Am. 
Rep.  355. 


54.  Curtis  Bros.  Dumber  Co.  v.  McLough- 
Un,  80  App.  Dlv.  636,  80  N.  T.  S.  1016.  A 
draft  must  specify  the  fund,  and  this  though 
the  amount  of  the  draft  Is  the  precise  sum  In 
the  drawee's  hands  [Negotiable  Instruments 
Daw,  §  127].  Fulton  v.  Gesterding  [Fla.]  36 
So.  56.  Check.  Reviere  v.  Chambliss  [Ga.] 
48   S.   E.   122.     See  1  Curr.  D.   224,  n.  54. 

55.  Checks.  Baltimore,  etc.,  R.  Co.  v. 
First  Nat.  Bank  [Va.]  47  S.  E.  837;  Reviere  v. 
Chambliss  [Ga.]  48  S.  E.  122.  See  1  Curr.  D. 
224,  n.  55. 

56.  Where  drawer  placed  order  in  an  en- 
velope and  delivered  it  to  the  payee,  he  not 
knowing  what  the  envelope  contained,  the 
envelope  being  Indorsed  that  It  was  to  be 
opened  only  upon  the  drawer's  death  or  by 
his  direction,  held  no  delivery.  Duryea  v. 
Harvey,  183  Mass.  429,  67  N.  B.  351. 

57.  Reviere  v.  Chambliss  [Ga.]  48  S.  B. 
122.  Where  a  distinct  deposit  was  kept  out 
of  which  the  wages  of  employes  were  paid, 
and  the  checks  on  which  were  stamped  "Cash 
Account,"  held,  such  checks  operated  as  equi- 
table assignments  of  so  much  of  the  deposit 
as  was  necessary  for  their  payment.  Fortier 
V.  Delgado  &  Co.  [C.  C.  A.]  122  F.  604. 
Under  the  negotiable  Instruments  act.  Bal- 
timore, etc.,  R.  Co.  V.  First  Nat.  Bank  [Va.] 
47  S.  B.  837.     See  1  Curr.  D.  225,  n.  56,  57. 

68.  Third  Nat.  Bank  v.  Atlantic  City,  126 
F.  413.  Contractor  for  a  city  building  to 
whom  money  was  due  presented  an  order  to 
the  city  comptroller  requesting  him  to  Issue 
a  warrant  for  a  specified  sum  in  favor  of  a 
bank,  which  order  the  comptroller  accepted, 
the  order  being  then  given  to  a  bank  which 
advanced  money  thereon,  held  not  only  an 
equitable  assignment,  but  a  transfer  of  the 
legal  title  to  the  payee.  Third  Nat.  Bank 
V.  Atlantic  City  [C.  C.  A.]  130  F.  711.  Or- 
der upon  a  city  comptroller  given  by  a  con- 
tractor upon  any  moneys  becoming  due  upon 
the  contract,  held,  the  order  was  payable 
only  out  of  the  reserve  fund  or  what  might 
be  due  upon  final  settlement.  Dlekerson  v. 
City  of  Spokane  [Wash.]   77  P.  730. 

59.  Warrants  of  a  county  duly  issued  and 
registered  with  treasurer  operate  as  an  equi- 
table assignment  of  the  funds  in  his  hands 
for  their  payment.  Jennings  v.  Taylor  [Va.] 
45  S.  B.  913. 

60.  Donovan  v.  Middlebrook,  88  N.  T.  S. 
607.  Conversations  to  effect  whatever  Inter- 
est one  should  have  In  his  mother's  estate 
should  go  to  a  certain  person,  insufficient  to 
show  a  transfer.  Mally  v.  Mally,  121  Iowa, 
169,  96  N.  W.  735.  See  1  Curr.  D.  224,  n.  38; 
Id.  225,  n.  59. 

61.  Donovan  V. Middlebrook,  88  N.  T.  S.  607. 

62.  Where    a   salesman   sold    goods    for    a 
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attorney  to  locate  half-breed  scrip,"^  nor  an  application  by  a  beneficiary  of  an  in- 
surance policy  for  a  change  of  beneficiaries,"*  nor  the-  employment  of  an  attorney 
on  a  contingent  fee  operate  as  an  assignment  of  the  claim." 

§  4.  Construction,  interpretation,  and  effect.^" — An  assignment  though  abso- 
lute on  its  face  may  be  shown  to  have  been  taken  for  collateral  security.'^  An  as- 
signment of  a  contract  carries  with  it  all  sums  due  thereunder,"'  but  money  due 
for  extra  work  will  not  pass  unless  mentioned."'  An  assignment  of  one's  interest  in 
property  carries  with  it  the  right  to  sue  for  torts  concerning  that  property.'"  An 
assignment  of  a  chose  in  action,'^  or  of  an  expectancy,'^  is  wholly  ineffectual  as 
against  the  debtor  unless  he  has  notice  or  knowledge  of  facts  sufficient  to  put  him 
on  inquiry,  and  then  the  debtor  may  not  be  bound  to  recognize  it,'^  but  it  will  be 
complete,  as  against  creditors  of  the  assignor,  if  the  trustee  has  notice  or  knowl- 
edge of  it  in  season  to  disclose  the  fact  of  the  assignment.'* 

There  is  a  conflict  as  to  whether  assignees  have  priority  according  to  priority 
of  notice,"  or  priority  of  assignment."  A  letter  mentioning  the  assignment  inci- 
dentally," or  presenting  the  order  to  the  debtor  before  delivery  to  the  assignee,'^  are 


mill  to  defendants  the  bills  being  stamped 
"payable  to"  plaintiffs,  that  was  not  suffi- 
cient evidence  of  an  assignment  to  sustain 
an  action  by  plaintiffs.  Greeff  v.  Levlson,  84 
N.  Y.  S.  298. 

63.  Power  of  attorney  to  locate  Sioux 
half-breed  scrip,  and  another  to  convey  the 
land  so  located,  where  not  coupled  with  an 
interest  or  given  for  a  valuable  considera- 
tion, are  revocable,  and  so  do  not  amount 
to  an  assignment  of  the  scrip,  which  is  for- 
bidden. Buffalo  Land  &  Exploration  Co.  t. 
Strong  [Minn.]  97  N.  W.  575.  See  1  Curr.  L. 
225,  n.  60-62. 

64.  Application  signed  by  part  of  the  ben- 
eficiaries. Saling  V.  Bolander  [C.  C.  A.]  125 
F.    701. 

65.  As  to  whether  contract  of  employment 
of  an  attorney  amounts  to  an  equitable  as- 
signment of  claim  to  him,  see  Nielsen  v.  Al- 
bert Lea  [Minn.]  98  N.  W.  195.  See  1  Curr. 
L.    225,    n.    60-62. 

66.  See  1  Curr.  L.  225. 

67.  McDonald  v.  New  York,  89  App.  Dlv. 
131,  85  N.  Y.  S.  1096.  [ 

68.  Carries   with   It  money   retained  by    a 
city    to   insure    completion    of    public    works.  I 
Chapin  v.  Pike,  184  Mass.  184,  68  N.  B.  42. 

60.  Plaintiff's  letter  to  defendant  saying 
he  had  assigned  to  another,  certain  bills  due 
from  defendant,  did  not  cover  "what  "was  due 
for  extr,a  work.  Zertanna  v.  Gray,  102  Mo. 
App.  188,  76  S.  W.   710. 

70.  Johnson,  Nesbitt  &  Co.  v.  Gulf  &  C. 
R.  Co.   [Miss.]    34  So.   357. 

71.  Parties  may  settle  a  cause  of  action 
without  consultation  with  their  attorneys.  If 
It  is  not  done  to  defraud  them,  and  is  done 
without  notice  of  any  equitable  assignment 
to  the  attorney.  Nielsen  v.  Albert  Lea 
[Minn.]   98  N.  "W.  195. 

73.     Howe  V.  Howe,  97  Me.  422,  54  A.  908. 

73.  Query,  whether  an  employer  is  bound 
after  notice  of  assignment  of  future  wages 
to  withhold  them  from  employe.  Petersen  v. 
Ball,  121  Iowa,  544;  97  N.  W.  79. 

74.  Howe  V.  Howe,  97  Me.  422,  54  A.  908. 

75.  In  re  Phillips'  Estate,  205  Pa.  515,  55 
A.  213;  Third  Nat.  Bank  v.  Atlantic  City,  126 
P.  413. 

76.  Columbia  Finance  &  Trust  Co.  v.  First 
Nat.  Bank,   25  Ky.  L.  R.  561,  76  S.  W.  150. 


JfOTBi  Cnn  snl>seqiient  nsisijmees  obtnln 
precedence  by  first  givins  notice?  Upon  this 
question  there  is  irreconcilable  conflict.  In 
some  states  the  rule  is  that  the  prior  as- 
signee in  point  of  time  is  protected,  this  de- 
cision being  supported  by  two  reasons:  (1) 
A  valid  assignment  once  being  made  the  as- 
signor has  no  further  Interest  in  the  claim; 
Clark  V.  Hogeman,  13  W.  Va.  718;  Luse  v. 
Parke,  17  N.  J.  Eq.  415:  (2)  The  maxim. 
Prior  in  tempore,  potior  in  jure;  Maybin  v. 
Klrby,  4  Rich.  Eq.  [S.  C]  105;  Coon  v.  Reed. 
79  Pa.  240;  Muir  v.  Schenck,  3  Hill  [N.  Y.l 
228,  38  Am.  Dec.  633;  Fairbanks  V.  Sargent. 
104  N.  Y.  108.  9  N.  B.  870,  58  Am.  Rep.  490; 
Tingle  v.  Fisher,  20  W.  Va.  497.  In  other 
states,  in  the  Federal  courts  and  in  England 
a  different  rule  prevails;  it  being  held  that 
the  question  which  of  the  successive  bona 
flde  assignees  for  value  of  the  same  obliga- 
tion is  entitled  to  priority  depends  upon 
when  notice  thereof  was  communicated  to 
the  debtor.  Laclede  Bank  v.  Schuler,  120  U. 
S.  511,  7  S.  Ct.  644;  Ward  v.  Morrison.  25 
Vt.  593;  Murdoch  v.  Finney,  21  Mo.  138;  Mil- 
ler v.  Bomberger,  76  Pa.  78;  Merchants,"  etc.. 
Bank  v.  Hewitt,  3  Iowa,  93,  66  Am.  Dec.  49; 
The  Blmbank,  72  Fed.  610;  Dearie  v.  Hall,  3 
Russ.  1;  Stocks  v.  Dobson,  4  De  Gex,  M.  &  G. 
11,  16,  and  annotations  thereto.  Special  no- 
tice does  not  seem  to  be  necessary,  it  being 
Bufflclent  If  the  party  to  be  affected  has 
Buch  knowledge  of  the  facts  or  circumstan- 
ces as  ought  to  induce  a  reasonable  belief 
of  the  fact,  and  the  debtor  is  bound  from  the 
time  of  notice,  although  not  concurring  In 
the  arrangement:  Note  to  Stocks  v.  Dobson, 
4  De  Gex,  M.  &  G.  11.  If  notice  of  assign- 
ments are  simultaneous,  the  earlier  assign- 
ment has  priority:  Calisher  v.  Forbes,  7  Ch. 
App.  109;  Murdoch  v.  Finney,  21  Mo.  138.  140. 
— Prom  note  to  Graham  Paper  Co.  v.  Pem- 
broke [Cal.]  71  Am.  St.  Rep.  26. 

77.  A  letter  to  the  holder  of  the  legal  title 
to  a  chose  in  action  assigned  as  collateral 
security  offering  to  sell  the  property  secured 
by  the  assignment,  and  stating  that  It  was  so 
secured,  held  not  sufficient  notice  so  as  to 
give  assignee  priority  over  subsequent  as- 
signments of  which  proper  notice  was  given. 
In  re  Phillips'  Estate,   205  Pa.  525,  55  A.   216. 

r.=.  Third  Nat.  Bank  v.  Atlantic  Citv,  12fi 
F.   413. 
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ineffectual  as  notice.  An  assignment  being  superior  to  a  foreign  attachment,  it  is 
superior  to  an  assignment  after  tlie  attachment  in  which  the  assignee  has  given  no- 
tice to  the  holder  of  the  fund."  An  assignment  of  property  as  security  for  a  run- 
ning account  is  not  security  for  advances  made  by  the  assignee  after  notice  of  attach- 
ments placed  on  the  security  by  creditors.'"  An  assignment  for  the  payment  of  a 
debt  past  due  of  such  money  as  might  thereafter  become  due  upon  a  contract  during 
its  performance  does  not  take  priority  over  the  claims  of  an  assignee  of  the  contract, 
who  completed  it  after  the  assignor's  abandonment.^^ 

The  assignee  is  not  a  bona  fide  holder,  but  he  takes  the  property  or  right  sub- 
ject to  all  the  equities  existing  between  the  parties,'^  he  is  chargeable  with  any 
notice  or  knowledge  the  original  creditor  possessed  of  fraud  on  the  part  of  the 
debtor  affecting  the  collection  of  the  debt,^'  takes  the  right  subject  to  forfeiture 
for  acts  of  the  assignor,''*  and  is  bound  by  any  settlement,'"  or  release,'*  entered 
into  by  the  assignor  prior  to  the  assignment.  A  plaintiff  suing  in  tort,  assigning 
to  his  attorneys  an  interest  in  the  cause  of  action  declared  upon,  the  attorney  does . 
not  therebjr  become  a  necessary  party  to  the  suit,"  nor  can  he  be  made  a  party  to 
the  suit  upon  the  motion  of  the  adverse  party,"  nor  does  it  entitle  the  court  to 
treat  him  as  a  party  for  the  purpose  of  giving  security  for  costs."  A  transfer  to 
an  attorney  of  a  part  of  a  cause  of  action,  referring  to  the  cause  and  authorizing 
the  attorney  to  do  all  things  necessary  for  the  prosecution  or  settlement  of  the 
cause,  authorizes  the  attorney  to  prosecute  the  cause  in  the  assignor's  name."" 

On  an  absolute  assignment  of  a  claim  in  pajrment  of  a  debt,  the  surplus  to  be 
paid  to  other  creditors  of  the  assignor,  the  assignee  takes  the  legal  title,  the  equi- 
table title  as  to  such  surplus  being  in  the  other  creditors.'^  An  assignor  cannot 
settle  a  claim  after  assignment  and  notice  to  the  debtor.**  An  assignor  not  ac- 
quiring title  until  subsequent  to  the  assignment,  the  assignee  takes  title  by  estop- 
pel.*'    A  reassignment  back  to  the  assignor  does  not  annul  the  assignment.** 

§  5.     Enforcement  of  assignment  and  of  rights  assigned.^' — The  assignment 


79.  In  re  PhiUlps'  Estate,  205  Pa.  525,  55 
A.   216. 

80.  Howe  v.   Howe,   97   Me.    422,  54  A.   908. 

81.  Where  a  city  contractor  defaulted  and 
assigned  the  contract  to  a  surety,  who  com- 
pleted the  contract  and  then  assigned  his 
claim  to  plaintiff,  such  assignments  were  su- 
perior to  a  prior  assignment  made  before  any 
money  was  earned,  to  secure  a  past  due  debt, 
as  contractor  had  abandoned  contract,  and 
nothing  was  then  due  him.  Weeks  v.  New 
York,   42  Misc.   436,  87  N.  T.   S.  98. 

88.  Where  a  corporation  had  no  power  to 
Issue  coupon  bonds  to  pass  by  delivery,  the 
assignee  took  them  subject  to  prior  equi- 
ties. Georgetown  Water  Co.  v.  Fidelity 
Trust  &  Safety  Vault  Co.,  25  Ky.  L.  R.  1739, 
78  S.  W.  113.  Assignee  of  judgment  acquires 
the  assignor's  interest  at  the  date  of  the 
transfer.  Fischbeck  v.  Mielenz,  119  Wis.  27. 
96  N.  W.  426.  Assignee  of  a  trust  deed  in 
the  nature  of  a  mortgage  takes  it  subject 
to  all  defenses  which  the  grantor  could  make 
against  the  grantee.  Bouton  v.  Cameron, 
205  111.  50,  68  N.  E.  800.  See  1  Curr.  L.  225, 
n.   63;  Id.  226,  n.  75. 

S3.     Fuller  v.  Horner  [Kan.]   77  P,   88. 

84.  Where  one  transferred  liquor  certifi- 
cate after  an  offense  had  been  committed, 
which  was  approved  by  authorities,  who 
knew  of  the  offense,  it  will  not  prevent  them 
from  enforcing  the  forfeiture.  In  re  Culli- 
nan,  87  App.  Dlv.  47,  83  N.  T.  S.  1025. 


8S.  Dannenmann  v.  Charlton  [La.]  36  So. 
965. 

SO.  Where  the  assignor,  for  consideration, 
releases  the  other  party  to  the  contract  who 
had  no  notice  of  the  assignment,  the  release 
binds  the  assignee.  Smith  v.  Kissel,  92  App. 
Dlv.  235,  87  N.  T.  S.  176. 

87.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Mathes 
[Tex.  Civ.  App.]  73  S.  W.  411.  Does  not 
render  him  a  party  in  interest  in  the  action. 
McLeland  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
80  S.  W.    30. 

88.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Mathes 
[Tex.  Civ.  App.]   73  S.  W.  411. 

89.  International  &  G.  N.  R.  Co.  v.  Reeves 
[Tex.  Civ.  App.]  79  S.  W.  1099;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Mathes  [Tex.  Civ.  App.] 
73  S.  W.   411. 

90.  International,  etc.,  R.  Co.  v.  Reeves 
[Tex.  Civ.  App.]   79  S.  W.  1099. 

91.  Sintes  v.  Commerford  [La.]  36  So.  656. 

92.  Ivy  Coal  &  Coke  Co.  v.  Long  [Ala.] 
36   So.   722. 

93.  Vulcan  Detlnning  Co.  v.  American  Can. 
Co.  [N.  J.  Eq.]  58  A.  290. 

94.  Where  defendant  had  contracted  to 
sell  iron  to  plaintiff  who  assigned  the  con- 
tract to  another,  and  on  defendant's  refusal 
to  consent,  the  contract  was  reassigned  to 
plaintiff,  that  did  not  annul  the  original  as- 
signment so  as  to  authorize  plaintiff  to  sue 
on  the  contract.  Gardiner  Campbell  Co.  v 
Iroquois  Iron  Co.  [C.  C.  A.]  127  F.  648. 

95.  See  1  Curr.  L.  226. 
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being  absolute,  the  assignee  may  generally  sue  in  his  own  name,"  though  in  some 
states  he  must  show,  as  a  condition  precedent  to  exercising  this  right,  that  he  is 
the  owner  in  his  own  right  and  for  his  own  benefit,  without  accountability,"''  and 
in  an  action  upon  such  an  assignment  the  assignor  is  not  a  necessary  party,°*  and 
where  the  claim  is  assigned  for  security  the  assignee j"  or  the  assignor,  with  the 
knowledge  and  acquiescence  of  the  assignee,^  may  sue  thereon  in  his  own  name; 
and  the  assignee  of  such  a  claim  may  make  a  settlement  with  the  consent  of  his 
assignor,^  and  where  such  claim  requires  presentation  before  suit  can  be  brought, 
presentation  by  the  assignor  with  the  assignee's  knowledge  and  acquiescence  is  suf- 
ficient.^ The  assignment  must  be  in  existence  at  the  commencement  of  the  suit 
in  order  to  entitle  the  assignee  to  sue  thereon,*  and  in  some  states  one's  interest  in 
an  action  being  assigned  during  the  pendency  thereof,  it  may  be  prosecuted  to 
judgment  in  the  name  of  the  original  plaintiff.^  The  assignee  of  a  trade  secret 
may  enjoin  employees  of  his  assignor,  haviag  knowledge  of  the  same,  from  utilizing 
it.'    The  right  to  attach  does  not  follow  the  debt  assigned.' 

The  assignor  in  suing  the  assignee  must  allege  the  performance  of  conditions 
precedent.'  It  is  sufficient  to  allege  an  assignment  without  specifying  the  assignor's 
authority,*  though  one  claiming  an  assignment  through  an  attorney  in  fact  must  show 
that  the  latter  had  authority.^"  An  allegation  of  an  assignment  by  a  company  is  not 
supported  by  proof  of  an  assignment  executed  by  an  individual.^^  Clerical  errors 
will  be  overlooked.^^  Where  a  plaintiff  claims  as  an  assignee,  an  amendment  of  his 
complaint,  so  as  to  declare  upon  an  account  stated  immediately  between  the  parties 
without  reference  to  the  assignor,  is  a  departure  from  the  original  cause  of  action.^' 
One  assailing  the  validity  of  an  assignment  on  the  ground  that  there  was  no  consid- 
eration must  prove  lack  of  consideration.^*  The  first  assignee's  title  being  defective 
a  subsequent  assignee  must  show  that  he  is  a  bona  fide  purchaser  for  a  valuable  con- 
sideration.^"   The  burden  is  upon  the  assignee  to  show  that  the  debtor  had  knowl- 


96.  Claims.  Huddleson  v.  Polk  [Neb.]  97 
N.  "W.  624.  Practice  Act  (Gen.  St.  p.  2591)  § 
340.  Van  Pelt  v.  Sohauble,  68  N.  J.  Law, 
638,   54  A.   437. 

97.  Uncas  Paper  Co.  v.  Corbln,  75  Conn. 
675,  65  A.  165. 

98.  O'Shaugnessy  v.  Humes,  129  P.  953. 

99.  Where  a  claim  was  assigned  to  se- 
cure a  debt,  the  legal  title  thereto  was  in. 
the  assignee,  even  after  the  debt  was  paid, 
in  the  absence  of  a  reassignment,  and  the 
assignee  may  sue  thereon  [Ball.  Ann.  Codes 
&  St.  §  4835].  Von  Tobel  v.  Stetson  &  Post 
Mill  Co.,   32  "Wash.  683,   73   P.   788. 

1.  Lamson  v.  Marshall  [Mich.]  95  N.  W. 
78. 

2.  Curtis  V.  Curtis   [Mich.]    96  N.  W.   32. 
8.    Lamson   v.   Marshall    [Mich.]    95    N.   W. 

78. 

4.  An  undated  writing  purporting  to  be 
an  assignment  of  a  contract  is  not  admissi- 
ble In  evidence  to  show  defendant  was  the 
owner  of  the  contract  at  the  commencement 
of  the  action,  where  on  cross-examination, 
it  Is  shown  that  the  writing  was  actually 
signed  after  the  action  was  brought.  Lib- 
erty Wall  Paper  Co.  v.  Stoner  Wall  Paper 
Mfg.  Co.   [N.  T.]   70  N.  B.  501. 

5.  Code,  §  3476.  Mayo  v.  Halley  [Iowa] 
100  N.  W.   529. 

6.  Vulcan  Detlnning  Co.  v.  American  Can. 
Co.   [N.  J.  Bq.]   58  A.  290. 

7.  Fraud  In  the  contracting  of  a  debt  is 
personal  and  does  not  follow  an  assignment 
nf  the  debt,  so   that  the   assignee  may  pro- 


cure a  writ  of  attachment.  Thwing  v.  Wink- 
ler, 13  Okl.  643,  75  P.  1126;  Thwing  v. 
Humphrey,  13  Okl.  646,  75  P.  1127. 

8.  Where  assignee  of  a  building  contract 
W9,s  to  pay  assignor  when  paid  by  the  own- 
er, assignor  must  allege  that  the  assignee 
has  been  paid  by  the  owner.  Schilling  Co.  v. 
Robert  H.  Reld  &  Co.,  87  N.  T.  S.  1115. 

9.  An  allegation  that  the  executor  of  the 
payee  assigned  some  notes,  without  alleging 
that  he  had  authority  from  the  probate  court, 
is  suflloient  as  It  is  presumed  that  a  valid 
assignment  Is  alleged.  Kern  v.  Brooks 
[Colo.   App.]    73  P.  1092. 

10.  Darlington  Miller  Lumber  Co.  v.  Na- 
tional Surety  Co.  [Tex.  Civ.  App.]  80  S.  W. 
238. 

11.  Saffler  v.  Haft,  86  App.  Div.  284,  13 
Ann.  Cas.  318,  83  N.  T.  S.  763. 

12.  That  one  in  tracing  his  title  to  a  trade 
secret  states  that  the  assignment  to  him 
was  in  April,  1898,  and  the  date  of  assign- 
ment to  his  assignor  was  fixed  as  In  Febru- 
ary, 1899,  held,  discrepancy  a  clerical  error. 
Vulcan  Detinning  Co.  v.  American  Can.  Co. 
[N.  J.  Bq.]   58  A.  290 

13.  Ivy  Coal  &  Coke  Co.  v.  Long  [Ala.] 
36   So.    722. 

14.  Colorado  Fuel  &  Iron  Co.  \.  Kidwell 
[Colo.  App.]  76  P.  922.  Under  Civ.  Code,  §§ 
1614,  1615.  DriscoU  v.  DrIscoU  [Cal.]  T7  P. 
471. 

15.  Wagenhurst  v.  Wineland,  20  App.  D. 
C.  85.  Where  the  assignment  was  made  only 
three   days   before   suit   and   the   assignment 
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edge  of  the  assignment  before  a  settlement  was  made.^'  An  assignor  is  a  compe- 
tent witness,  and  may  be  questioned  on  cross-examination  as  to  particulars  of  the 
transaction  occurring  before  the  assignment.^''  Upon  default  the  assignee  may 
purchase  claims  assigned  as  collateral  security.^*  Where  a  settlement  is  made  with 
an  assignor,  after  suit  is  brought  by  the  assignees,  of  part  of  the  claim  the  court 
has  jurisdiction  to  determine  the  debtor's  liability  to  the  assignee." 

ASSIQITMENTS  FOB  BENEFIT  OF  CBEDITOBS. 


§  9.  Collection  of  Assets  and  Rednctton  to 
Money.     Sale  of  Assets  by  Asslsnee  (342). 

§  10.  Administration  of  the  Tmst  In  Gen- 
eral (343). 

§  11.  Debts  and  lilabllitles  of  the  Batata 
(343). 

§  12.  Presentment  and  Allowance  of 
Claims  (344). 

§  13.     Classes  and  Frlorltles  of  Debts  (344). 

§  14.  Satisfaction  and  Discharge  of  Debts 
and  Claims  (345). 

§  IS.  Accountlns,  Settlement  and  Dls- 
charge,  or  Failure  of  Tmst  (345). 


§  1.  Nature  of  Transaction  tn  General 
(337). 

§  a.  Statutory  FroTlsions  and  Conflict  of 
Laws  (337). 

§  3.  Right  to  Make  a  General  Assignment 
(338). 

§  4,  Filing,  Recording,  or  Registering) 
Q,nallfying  of  Assignee,  Removals,  and  Sub- 
stitution  (338). 

§  5.     Meaning  and  Bftect  In  General  (338). 

§  6.     Legality  and  Bqnltableness  (338). 

§  7.  Property  Passing  to  and  Rights  of 
the  Assignee  Therein    (341). 

S  8.     liiablllty  of  Assignee;  Bond  (342). 

§  1.  Nature  of  transaction  in  general.^" — A  direct  transfer  to  creditors,  with- 
out the  intervention  of  a  duly  appointed  trustee,  is  not  an  assignment  for  the  bene- 
fit of  creditors,''^  nor  does  this  term  include  the  assignment  of  specific  property  for 
the  benefit  of  particular  creditors,'^  though  in  some  states  an  assignment  of  all  the 
debtor's  property  to  one  or  more  creditors  is  equivalent  to  a  general  assignment,"' 
a  surety  on  a  note  being  a  creditor  of  the  maker  within  the  meaning  of  such  a 
statute.^*  In  order  to  distinguish  an  assignment  from  a  mortgage,  the  test  is,  was 
it  the  intention  of  the  parties  at  the  time  of  executing  the  instrument  to  divest  the 
debtor  of  his  title  and  so  make  an  appropriation  of  the  property  affected  to  the 
raising  of  a  fund  to  pay  debts?  If  such  was  the  intention,  the  instrument  is  an 
assignment  for  benefit  of  creditors.^" 

§  2.  Statutory  provisions  and  conflict  of  laws.^' — State  acts  on  the  subject 
are  not  generally  retroactive,""  and  must  not  violate  constitutional  provisions.''* 
The  law  of  the  state  where  the  assignment  was  made  governs,  there  being  nothing 


represented  sums  not  really  owing  the  as- 
signee, held,  the  latter  not  a  bona  flde  hold- 
er. Unoas  Paper  Co.  v.  Corbln,  75  Conn.  175, 
56  A.   165. 

16.  Gulf,  C.  &  S.  F.  R.  Co.  V.  Eldredge 
[Tex.  Civ.  App.]   80  S.  W.  556. 

17.  Ivy  Coal  &  Coke  Co.  v.  Long  [Ala.] 
36  So.  722. 

18.  The  owner  of  a  chose  In  action  as- 
signed It  to  secure  a  loan,  his  son  Joining 
in  the  assignment,  though  having  no  Inter- 
est in  the  fund,  under  an  agreement  with 
the  assignee  that  In  default  of  the  payment 
of  premiums  on  policies  on  their  lives  Issued 
by  the  assignee,  it  might  sell  the  assignee's 
interest  and  become  the  purchaser  at  the 
sale.  Held,  on  such  a  sale  the  assignee  could 
acquire  the  assigned  interest  as  against  the 
assignor.  In  re  Phillips'  Estate,  205  Pa.  631, 
55  A.  218. 

19.  Gulf,  C.  &  S.  F.  Ry.  ,Co.  v.  Eldredge 
[Tex.  Civ.  App.]  80  S.  W.  556. 

20.  See  1  Curr.  L.  227. 

21.  Anniston  Iron  &  Supply  Co.  v.  Annls- 
ton  Rolling  Mill  Co.,  125  F.  974.  See  1  Curr. 
L.   227,  n.  1. 

22.  Assignment  of  claim  for  injuries  to 
assignor's  attorney   held   not  an  assignment 

3  Curr.  Law — 22 


within  the  meaning  of  Code  Pub.  Gen.  Laws, 
art.  16,  §  205,  and  hence  need  not  be  record- 
ed. United  Rys.  &  Elec.  Co.  v.  Rowe,  97  Md. 
656,  55  A.  703.  Where  the  transferror  re- 
served the  income  for  his  own  benefit.  Heath 
v.  Wilson,  139  Cal.  362,  73  P.  182.  See  I 
Curr.  L.  227,  n.  3. 

23.  Where  debtor  conveyed  Its  property  to 
Its  manager,  he  to  give  a  mortgage  thereon 
to  a  creditor,  held  a  mere  evasion  of  the 
statute  [Code  1896,  §  2158].  Smith  v.  Mc- 
Cadden  [Ala.]  36  So.  376.  Mortgage  of  all 
of  grantor's  estate  held  an  assignment  for 
benefit  of  creditors.  Pollock  v.  Jones  [C  C 
A.]    124  F.    163. 

24.  Code  1896,  S  2158.  Smith  v.  McCadden 
[Ala.]    36  So.   376. 

25.  Smead  v.  Chandler  &  Co.,  71  Ark  506 
76  S.  W.  1066. 

26.  See  1  Curr.  L.  227. 

27.  Kentucky  St.  1903,  §§  74-96  Is  not 
retroactive.  Pitch  v.  Duokwall,  25  Ky  L.  R 
1635,  78  S.  W.  185. 

28.  Washington  Insolvency  Act  (Laws 
1890,  p.  88)  §  15  is  not  unconstitutional  as 
embracing  more  than  one  subject,  and  that 
not  stated  in  the  title.  Jensen-king-Eyrd 
Co.  V.  Williams  [Wash.]  76  P.  934. 
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in  the  instrument  to  indicate  that  it  is  to  be  performed  elsewhere,^'  and  the  courts 
of  such  state  are  the  only  ones  having  jurisdiction  of  the  proceedings.^"  The 
rights  of  a  nonresident  creditor  in  the  collection  of  his  claim  in  the  state  of  his 
domicile  are  not  affected  by  state  insolvency  laws,  unless  he  has  voluntarily  sub- 
mitted himself  to  their  operation,'^  but  a  common-law  assignment,  containing  no 
prejudicial  provisions  and  being  made  in  good  faith,  binds  resident  and  nonresi- 
dent creditors  alike.^^  In  the  latter  ease,  the  assent  of  the  creditors  may  be  pre- 
sumed ;  in  the  former  it  cannot.^*  The  bankruptcy  law  does  not  suspend  the  opera- 
tion of  state  insolvency  laws,  an  assignment  being  good  unless  seasonably  im- 
peached by  bankruptcy  proceedings.^* 

§  3.  Bight  to  make  a  general  assignment.^^ — In  Missouri,  insurance  com- 
panies under  the  surveillance  of  the  superintendent  of  insurance  cannot  make  a 
valid  assignment  for  the  benefit  of  creditors."' 

§  4.  Filing,  recording,  or  registering ;  qualifying  of  assignee,  removals,  and 
substitution."'' — In  some  of  the  states,  the  deed  of  assignment  must  be  recorded,'* 
and  it  is  no  excuse  that  the  assignor  requested  the  assignee  not  to  so  record  it."" 
That  the  assignee  prior  to  the  assignment  and  as  attorney  for  several  creditors  at- 
tached the  property  of  the  debtor,  subject  to  which  attachments  the  property  was 
assigned,  does  not  invalidate  the  assignment.'"* 

The  assignee's  management  being  wasteful,  negligent,  or  otherwise  inefficient, 
he  may  be  removed  upon  petition  by  creditors,*^  though  this  right  may  be  lost  by 
laches.*^  The  assignor  being  a  corporation  and  insolvent,  the  courts  in  some  states 
will  remove  the  assignee  and  appoint  a  receiver.*' 

§  5.  Meaning  and  effect  in  general.** — Either  an  acceptance  by  the  assignee 
or  a  deposit  for  record  by  the  assignor  without  the  assignee's  acceptance  irrevocably 
vests  the  beneficial  interest  in  the  property  in  the  creditors.*^  In  Missouri,  the 
execution  of  a  deed  of  assignment  immediately  after  giving  a  preference  does  not 
invalidate  the  latter.*"     The  intent  to  waive  a  constitutional  right  should  be  clear.*' 

§  6.     Legality  and  equitdbleness.*^ — Seals  are  seldom  necessary.**     A  deed  of 


29.  In  re  Browning  [N.  J.  Prerog.]  57  A. 
869.     See  1  Curr.  L,.  227,  n.  6,  6. 

30.  In  re  Browning  [N.  J.  Prerog.]  57  A. 
869. 

31.  Such  assignment  Is  not  good  as 
against  a  prior  attachment,  the  creditor  not 
assenting.  Weston  v.  Nevers  CN.  H.]  54  A. 
703. 

32.  33.     Weston  v.  Nevers  [N.  H.]  54  A.  703. 
34.     Hiniard  v.   Burlington   Shoe  Co.   [Vt.] 

56  A.  283.  Assignment  operates  as  a  valid 
release.  Haljek  v.  Luck,  96  Tex.  517,  74  S. 
W.  305.  The  assignee  may  still  sue  under  a 
state  statute  for  property  fraudulently  con- 
veyed. Downer  v.  Porter,  25  Ky.  L.  R.  571, 
76  S.  W.  135.  Does  not  suspend  the  juris- 
diction of  state  courts  where  no  proceedings 
have  been  Instituted  in  bankruptcy  respect- 
ing the  matter  in  controversy.  Jensen-King- 
Byrd  Co.  v.  Williams  [Wash.]  76  P.  934. 

315.     See  1  Curr.  L.  227. 

SO.  Beale  v.  Connecticut  Fire  Ins.  Co.  [C. 
C.  A.]  120  P.  790. 

37.  See  1  Curr.  L.  227. 

38.  Comp.  St.  1899,  c.  6,  §  6,  providing 
that  an  assignment  must  be  recorded  within 
24  hours,  is  mandatory  and  assignment  void 
unless  so  recorded.  Huddleson  v.  Polk  [Neb.] 
97  N.  W.  624.  Where  assignment  was  de- 
posited for  record  and  before  recorded  with 
drawn,  held  no  record.  ^^  ^.~  -  -. 
227,   n.   10. 


Id.     See   1  Curr.  L. 


39.  Huddleson   v.    Folk    [Neb.]    97    N.    W. 

624. 

40.  He  having  no  lien  on  the  land  for  his 
fees.  Hllliard  v.  Burlington  Shoe  Co.  [Vt.] 
56  A.  283. 

41.  Dunlap  V.  Fible  &  Crabb  Distilling 
Co.,  25  Ky.  L.  R.  1116,  77  S.  W.  173.  See  1 
Curr.  L.  227,  n.  11;  Id.  228,  n.  15. 

42.  Application  made  7  years  after  ap- 
pointment and  6  years  after  waiver  of  for- 
mal accounting  by  creditors,  the  debts  ex- 
ceeding the  assets,  held  too  late.  In  re  Geb- 
hart,  41  Misc.  570,  85  N.  T.  S.  118. 

43.  P.  L.  1899,  p.  146,  §  24.  Corporation 
insolvent  had  not  paid  dividends  for  three 
years  and  was  on  the  eve  of  bankruptcy; 
held,  receiver  would  be  appointed.  Gilroy  v. 
Somerville  Woolen  Mills  [N.  J.  Ea.l  58  A. 
651. 

44.  See  1  Curr.  L,  228. 

45.  In  re  Browning  [N.  J.  Prerog.]  57  A. 
869.     See  1   Curr.   228,   n.   17. 

40.  Preference  given  by  deed  of  trust. 
Smead  v.  D.  W.  Chandler  &  Co.,  71  Ark.  506, 
76  S.  W.  1066. 

47.  Construing  the  phrase  "subject  to 
homestead  exemption"  as  used  In  an  assign- 
ment for  benefit  of  creditors.  Armour  v. 
Doig  [Fla.]  34  So.  249. 

48.  See  1  Curr.  L.  228. 

49.  MlUiken  v.  Houghton,  97  Me.  447,  54 
A.    1075. 


3  Cur.  Law. 
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assignment  executed  in  the  name  of  a  corporation  by  its  president  need  not  show 
on  its  face  authority  for  its  execution.'"  A  deed  of  assignment  by  the  directors  of 
a  corporation  being  made  without  authority  may  be  validated  by  the  subsequent 
assent  or  acquiescence  of  the  stockholders/^  and,  the  stockholders  so  assenting, 
creditors  cannot  attack  the  assignment  in  that  it  was  made  without  authority." 
By  assenting  to  the  assignment,  creditors  will  be  estopped  to  question  the  validity 
thereof.'*  The  deed  of  assignment  is  not  rendered  void  by  providing  for  payment 
of  the  assignee.""    The  assig-nment  being  void  in  part  it  is  void  in  toto."" 

Reservation  of  property.^" — The  assignor  intentionally  withholding  or  secret- 
ing a  part  of  his  property,  the  assignment  is  void." 


50.  HlUlard  v.  Burlington  Shoe  Co.  [Vt.] 
66  A.   283. 

61.  Blanton  v.  Kentucky  DistlUerles  & 
"Warehouse  Co..  120  P.  318.  But  see  1  Curr. 
L.  228,  n.  18-21. 

52.  In  that  proper  legal  notice  of  the 
meeting  was  not  given.  State  Nat.  Bank  v. 
Duncan  [Miss.]  35  So.  569. 

63.     Kaufman  v.  Simon,  80  Miss.  18». 

04.     Armour  v.  Doig  [Fla.]  34  So.  249. 

."55.  NOTE.  The  assigninent  betas  void  tn 
paitf,  it  is  void  in  toto.  Ware  v.  Wanless,  2 
Wyo.  144.  Equity  will  not  sever  the  ele- 
ments of  fraud  from  the  instrument  and 
give  effect  to  the  rest.  Ware  v.  Wanless,  2 
Wyo.  144;  Kayser  v.  Heavenrioh,  5  Kan.  S24. 
A  debt  being  Intentionally  preferred,  the 
whole  assignment  is  void.  Hiller  v.  Ellis,  72 
Miss.  701,  18  So.  95. — From  note  to  Bank  of 
Little  Rock  v.  Frank  [Ark.]  58  Am.  St:  Rep. 
65,    99. 

56.     See  1  Curr.  li.  228. 

B7.  Armour  v.  Doig  [Fla.]  34  So.  849. 
Evidence  that  a  few  months  previous  the  as- 
signor had  a  larger  amount  of  property  than 
that  turned  over  is  competent  on  this  ques- 
tion, no  material  losses  appearing.  Armour 
V.  Doig  [Fla.]  34  So.  249.  See  1  Curr.  X..  228, 
n.  25. 

NOTE.  Illegal  reservations:  A  voluntary 
assignment  for  the  benefit  of  creditors  which 
reserves  to  the  assignor  any  interest,  benefit, 
or  advantage,  out  of  the  property  conveyed, 
to  the  exclusion  or  injury  of  creditors  is 
fraudulent  and  void  on  its  face.  Kayser  v. 
Heavenrioh,  5  Kan.  324;  Claflin  v.  Iseman,  23 
S.  C.  416;  Chafee  v.  Blatchford,  6  Mackey, 
459;  Ware  v.  Wanless,  2  Wyo.  144;  Lawrence 
V.  Norton,  15  F.  853;  Muller  v.  Norton, 
19  F.  719;  Stadler  v.  Carroll,  19  F.  721;  Bailey 
V.  Mills,  27  Tex.  434;  note  to  Turnipseed  v. 
Schaefer,  2  Am.  St.  Rep.  24;  Baldwin  v.  Peet, 
22  Tex.  708,  75  Am.  Deo.  806;  Linn  V.  Wright, 
18  Tex.  317,  70  Am.  Dec.  282;  Pike  v.  Bacon, 
21  Me.  280,  38  Am.  Dec.  259;  Anderson  v.  Ful- 
ler, 1  McMuU.  Eq.  27,  36  Am.  Dec.  290;  Mc- 
Clurg  V.  Lecky,  3  Penr.  &  W.  83,  23  Am.  Deo. 
64;  Doremus  v.  Lewis,  8  Barb.  124,  128;  Curtis 
V.  Leavitt,  15  N.  T.  9,  116;  Kuyk'ndall  v.  Mc- 
Donald, 15  Mo.  416,  57  Am.  Dec.  212;  Austin 
V.  Bell,  20  Johns.  442,  11  Am.  Dec.   297. 

Reservation  of  surplus.  Grimshaw  v. 
Wallter,  12  Ala.  101;  MoReynolds  v.  Dedman, 
47  Ark.  347;  Truitt  v.  Caldwell,  3  Minn.  364, 
74  Am.  Dec.  764.  Reservation  of  surplus 
after  paying  certain  creditors.  Doremus  v. 
Lewis,  8  Barb.  124;  Truitt  v.  Caldwell,  3 
Minn.  364,  74  Am.  Dec.  764;  Greeley  v.  Dixon, 
21  Fla.  413,  58  Am.  Rep.  673.  Reservation 
of    the    surplus,    after    payment    of    all    the 


creditors,  is  valid.  Hoffman  v.  Mackall,  5 
Ohio  St.  124,  64  Am.  Dec.  637.  Compare  Bai- 
ley V.  Mills,  27  Tex.  434.  Reservation  of  sur- 
plus after  the  complete  discharge  of  tlie 
debts  of  all  "assenting"  creditors  Is  void, 
in  so  far  as  it  attempts  to  protect  such  sur- 
plus from  the  claims  of  the  nonassenting 
creditors,, but  does  not  invalidate  tlie  as.slgii- 
ment  as  to  the  assenting  creditors.  Skip- 
wlth  v.  Cunningham,  8  Leigh,  271,  81  Am. 
Dec.  642. 

Ijeavtas  debtor  in  possession  vitiates  an 
assignnient:  Anderson  v.  Fuller,  1  McMull. 
Eq.  27,  36  Am.  Dec.  290;  Shufeldt  v.  Jenkins, 
22  P.  359,  368;  Baum  v.  Pearce,  67  Miss.  700; 
especially  where  such  possession  is  for  any 
considerable  length  of  time,  and  is  unex- 
plained (Grimsley  v.  Hooker,  3  Jones,  Eq. 
4,  67  Am.  Dec.  227) ;  or  where  control  of  the 
property  is  so  reserved  as  to  enable  the 
debtor,  at  his  pleasure,  to  make  or  withhold 
payment,  according  as  his  creditors  shall 
submit  to  or  reject  the  terms  dictated  by 
him.  Niolon  v.  Douglas,  2  Hill  Ch.  443,  30 
Am.  Dec.  368;  Saunders  v.  Waggoner,  82  Va. 
316;  McCormick  v.  Atkinson,  78  Va.   8. 

A  debtor,  in  making  an  assignment  for 
the  benefit  of  his  creditors,  cannot  withdraw 
from  its  operation  any  part  of  his  property 
for  the  future  support  of  himself.  Pettibone 
V.  Stevens,  15  Conn.  19^  38  Am.  Dec.  57.  So. 
if  the  assignor  reserves  one  hundred  dollars 
out  of  assets,  for  his  own  benefit,  it  will 
make  the  assignment  fraudulent  and  void 
as  to  creditors,  although  the  assets  assigned 
are  of  great  value,  and  the  sum  witliheld 
by  the  assignor  is  to  meet  pressing  family 
necessities  (Montgomery  v.  Goodbar,  69 
Miss.  333;  but  In  Shufeldt  v.  Jenkins,  22  Fed. 
Rep.  359)  367,  It  is  said  that:  "The  law  does 
not  forbid  the  retention  of  a  few  hundred 
dollars  by  an  insolvent  grantor  for  paying 
small  debts,  when  circumstances  warrant 
the  measure;"  but  that  the  deed  of  assign- 
ment ought  not  to  conceal  the  fact. 

An  assignment  which  includes  property 
consumable  in  using.  Is  fraudulent  and  void, 
if  it  provides  that  the  debtor  shall  remain 
in  possession  of  such  property  and  use  it 
although  other  property  not  consumable  is 
also  included.  SommerviUe  v.  Horton,  4 
Yerg.  541,  26  Am.  Dec.  242.  An  assignment 
is  not  avoided,  however,  by  the  assignor's 
retention  of  property  specified  In  the  instru- 
ment as  having  been  assigned.  Pike  v.  Ba- 
con, 21  Me.   280,  38  Am.  Dec.   259. 

Any  reservation,  in  the  assignment,  of 
property  for  the  benefit  of  the  debtor's  fam- 
ily, is  fraudulent  and  void  as  to  his  non- 
assenting  creditors  (McClurg  v,  Lecky  3 
Penr.  &  W.  83,  23  Am.  Dec.  64;  Beck  v.  Bur- 
dett,  1  Paige,  305,  19  Am.  Deo.  436);  who  may 


340 


ASSIGNMENT  FOE  CKEDITORS  §  6. 


3  Cur.  Law. 


Preferences."^ — An  assignment  preferring  certain  creditors  is  void,""  but  an 
assignment  providing  for  the  payment  of  a  secured  creditor/"  or  a  void  claim/* 
does  not  provide  for  a  real  preference  and  is  valid. 


take  the  property  in  execution  (McAllister  v. 
Marshall,  6  Bin.  338,  6  Am.  Dec.  458). 

While  an  assignment  for  the  benefit  of 
creditors  Is  fraudulent  and  void  as  against 
attaching  creditors  of  the  assignor,  if  he  re- 
served a  part  of  his  property  not  exempt  by 
law  for  his  own  benefit  (Wichita,  etc.,  Gro- 
cery Co.  V.  Records,  40  Kan.  119;  Penzel 
Grocer  Co.  v.  Williams,  53  Ark.  81),  a  gen- 
eral assignment  of  all  the  debtor's  property 
is  not  rendered  fraudulent  because  the  debt- 
or reserves  to  himself  a  homestead  or  other 
exemptions  to  which  he  is  lawfully  entitled. 
Southern  Suspender  Co.  v.  Van  Berries,  91 
Ala.  507;  Frank  v.  Myers,  97  Ala.  437;  Rich- 
ardson V.  Strlngfellow,  100  Ala.  416;  Penzel 
Grocer  Co.  v.  Williams,  53  Ark.  81;  Clark 
Shoe  Co.  V.  Edwards,  57  Ark.  331;  Baker  v. 
Baer,  59  Ark.  503;  King  v.  Hargadine-Mc- 
Kittrick,  etc.,  Co.,  60  Ark.  1;  Wilhoit  v.  Bry- 
ant, 78  Cal.  263;  Parker  v.  Cleveland,  37  Fla. 
39;  Dorr  v.  Schmidt,  38  Fla.  354;  Bradley  v. 
BIsohel,  81  Iowa,  80;  Muhr  v.  Plnover,  67 
Md.  480;  Hartzler  v.  Tottle,  85  Mo.  23;  Bob- 
bitt  V.  Rodwell,  105  N.  C.  236;  Morehead 
Banking  Co.  v.  Whltaker,  110  N.  C.  345;  Da- 
vis V.  Smith,  113  N.  C.  94;  Haynes  v.  Hoff- 
man, 46  S.  C.  157;  Durham,  etc,  Co.  v.  Hemp- 
hill, 45  S.  C.  621;  Dawley  v.  Sherwln,  6  S. 
D.  594;  Richardson  v.  Marqueze,  59  Miss. 
80,  42  Am.  Rep.  353;  McFarland  v.  Bate,  45 
Kan.  1. 

Creditors  are  not  hindered  or  delayed  by 
the  reservation  of  that  which  they  have  no 
right  to  touch.  Hildebrand  v.  Bowman,  100 
Pa.  St.  580.  The  reservation  of  money 
which,  in  amount,  Is  equal  to  a  personal 
property  exemption,  in  lieu  of  such  exemp- 
tion is  no  evidence  of  a  fraudulent  purpose. 
Morehead  Banking  Co.  v.  Whltaker,  110  N. 
C.  345.  Nor  Is  a  provision  in  the  assignment 
that  the  assignee  shall  sell  the  property 
conveyed  and  pay  to  the  Assignor  a  certain 
amount  of  money  as  his  personal  property 
exemptions.  Blair  v.  Brown,  116  N.  C.  631; 
showing  facts,  however,  constituting  suffi- 
cient evidence  of  a  conspiracy  to  defraud  the 
creditors  to  admit  evidence  of  declarations 
of  the  debtor  made  after  the  assignment.  It 
has  been  held  that  the  reservation,  from  the 
proceeds  of  personal  property  assigned,  of  a 
sum  equal  to  the  assignor's  exemptions'  ren- 
ders the  deed  of  assignment  void  (King  v.  Ru- 
ble, 54  Ark.  418) ;  and,  on  the  other  hand,  that, 
if  the  deed  of  assignment  does  not  provide 
for  the  payment  of  exemptions  out  of  the 
proceeds  of  the  assigned  property,  and  no 
fraud  or  collusion  as  to  the  execution  of  the 
instrument  is  shown,  the  subsequent  allow- 
ance of  the  exemptions  out  of  the  sale  of  the 
assigned  property  does  not  render  the  deed 
of  assignment  fraudulent  as  to  creditors 
(Dorr  v.  Schmidt,  38  Fla.  354).  An  assign- 
ment Is  not  invalid  because  of  a  direction 
that  a  chattel  exemption  to  which  the  debt- 
or is  entitled  under  the  homestead  laws  of 
the  state  shall  be  in  money  derived  from  a 
sale  of  the  property  assigned  for  the  benefit 
of  creditors.  Adler  v.  Cloud,  42  S.  C.  272. 
But  if  appraisers  award  the  assignor  his  ex- 
emption out  of  the  proceeds  of  real  estate 
to  be  sold,  and  the  assignee  afterward  pays 
over  the  money  of  his  own  motion  and  witli- 


out  an  order  of  the  court,  he  will  be  sur- 
charged with  it  on  proof  that  the  assignor's 
right  to  receive  it  had  been  forfeited  by 
fraud.  Kreider's  Estate,  135  Pa.  St.  578.  An 
assignor  for  the  benefit  of  creditors,  who 
fraudulently  denies  the  ownership  of  prop- 
erty belonging  to  him,  and  thus  hinders  the 
assignee  in  the  discharge  of  his  duties,  for- 
feits his  right  to  receive  out  of  the  assigned 
estate  "so  much  property  as  would  be  ex- 
empt from  levy  and  sale  on  execution,"  re- 
served by  him  in  his  deed  of  assignment. 
Kreider's  Estate,  135  Pa.  St.  578. 

Wlthboldlngr  of  property:  It  is  a  fraud  to 
intentionally  withhold  from  a  general  as- 
signment for  the  benefit  of  creditors  prop- 
erty which  ought  to  have  been  included  in 
it.  If  necessary,  he  should  devote  the  whole 
of  his  property  to  the  payment  of  his  debts. 
Farrington  v.  Sexton,  43  Mich.  454;  Smith  v. 
Woodruff,  1  Hilt.  462;  Tates  v.  Lyon,  61  Barb. 
205,  209;  Young  V.  Heermans,  66  N.  T.  374. 
382;  Shufeldt  v.  Jenkins,  22  F.  359,  367; 
Pike  V.  Bacon,  21  Me.  280,  38  Am.  Dec.  249; 
Graves  v.  Roy,  13  La.  454,  33  Am.  Dec. 
568;  Turnlpseed  v.  Schaefer,  76  Ga.  109,  2 
Am.  St;  Rep.  17;  Albany,  etc..  Steel  Co.  v. 
Southern,  etc..  Works,  76  Ga.  135,  2  Am.  St. 
Rep.  26.  An  assignment  for  the  benefit  of 
creditors  purporting  to  convey  all  of  the 
property  "^  the  assignor  except  that  ex- 
empt is  made  fraudulent  by  the  intentional 
withholding  of  any  part  of  It  not  exempt. 
Penzel  Grocer  Co.  v.  Williams,  53  Ark.  81; 
Beardsley  v.  Frame,  85  Cal.  134.  Though 
such  material  part  is  withheld  for  the  pur- 
pose of  applying  it  to  other  debts  not  se- 
cured by  the  assignment,  and  is  actually  so 
applied.  Probst  v.  Welden,  46  Ark.  405; 
Clark  Shoe  Co.  v.  Edwards,  57  Ark.  331. 
The  withholding  of  property  considered  to 
be  of  little  or  no  value  does  not,  however, 
invalidate  an  assignment.  Sabin  v.  Leben- 
baum,  26  Or.  420.  It  is  not  so  much  the 
value  of  Vhat  an  assignor  retains  from  an 
assignment  that  affects  Its  good  faith,  as 
the  fact  of  concealment.  Shufeldt  v.  Jenk- 
ins, 22  F.  359,  368. 

A  party  must  be  deemed  to  have  intended 
the  natural  and  Inevitable  consequences  of 
his  own  acts;  and  so,  when  they  are  volun- 
tary and  necessarily  operate  to  defraud  oth- 
ers, he  will  be  deemed  to  have  Intended  the 
fraud.  Coursey  v.  Morton,  132  N.  Y.  556.  If, 
therefore,  an  assignor  for  the  benefit  of 
creditors  intentionally  withholds  and  se- 
cretes property  of  a  substantial  value  from 
the  possession  of  the  assignee.  It  renders 
the  assignment  void.  Coursey  v.  Morton, 
132  N.  Y.  556;  Turnlpseed  v.  Schaefer,  76  Ga. 
109,  2  Am.  St.  Rep.  17;  Farrington  v.  Sexton, 
43  Mich.  454;  Baum  v.  Pearce,  67  Miss.  700; 
Tarbox  v.  Stevenson,  56  Minn.  510;  Barnitz 
v.  Rice,  14  Md.  24,  74  Am.  Dec.  513. — Prom 
note  to  Bank  of  Little  Rook  v.  Frank,  68 
A.  S.  R.  66. 

58.     See  1  Curr.  L.  228. 

69.  A  mortgage  disposing  of  the  whole  of 
the  grantor's  estate  for  the  purpose  of  se- 
curing a  single  creditor  is  an  assignment 
for  creditors  and  void  as  a  creference.     Pol- 
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§  7.  Property  passing  to  and  rights  of  the  assignee  therein.''^ — The  assign- 
ment being  valid,'"  all  the  right,  title,  and  interest  the  assignor  has  in  the  prop- 
erty passes  thereby,'*  and  becomes  vested  in  the  assignee  the  moment  he  accepts 
the  trust  and  files  the  assignment  for  record.'"  Under  a  voluntary  assignment, 
the  assignee  becomes  a  trustee  for  the  creditors."  The  estate  does  not  "devolve" 
upon  the  assignee  by  the  assignment,  but  is  "granted"  by  it.'^  The  assignee  mak- 
ing an  assignment  for  benefit  of  creditors,  his  assignee  takes  no  title  or  right  to  the 
property  held  by  his  assignor  as  assignee.'*  At  the  common  law,  the  assignee 
stands  in  the  shoes  of  the  assignor,  representing  him  and  taking  the  assigned 
property  subject  to  all  transfers  and  incumbrances,  whether  fraudulent  as  to  cred- 
itors or  not,  and  subject  also  to  all  equities  existing  between  the  assignor  and  any 
particular  creditor;"  under  this  rule  he  cannot  sue  the  assignors  for  conspiring 
with  others  to  defraud  the  firm  and  its  creditors,"  nor  does  he  acquire  title  to 
property  held  by  the  assignor  under  a  contract  of  conditional  sale,  though  such 
contract  is  not  recorded,^^  the  seller  being  entitled  to  enforce  the  contract  and  ob- 
tain possession  of  the  property  by  petition  of  intervention  in  the  assignment  pro- 
ceedings,'^ no  demand  or  surrender  of  the  note  given  for  the  purchase  price  be- 
ing necessary  to  entitle  the  seller  to  so  intervene,"  and  there  being  a  balance  due 
the  seller  after  the  return  of  such  chattels,  he  may  prove  it  against  the  estate.'*  In 
some  of  the  states,  however,  this  rule  has  now  been  changed  by  statute,  the  assignee 
representing  the  creditors,  not  the  assignor,'"  and  hence  he  has  power  to  set  aside 
all  conveyances  or  transfers  of  property  by  the  assignor,  which  are  fraudulent  as 
to  creditors,  whether  the  property  be  within  or  without  the  state  wherein  he  is  ap- 
pointed," and  the  creditors  have  through  him  the  rights  of  attaching  creditors." 

An  assignment  for  the  benefit  of  creditors  does  not  at  the  common  law,  in  the 
absence  of  an  estoppel,  pass  the  debtor's  interest  ■  in  a  contingent  remainder," 
though  this  ride  has  been  changed  by  statute  in  some  states."  The  assignor's  wife 
not  joining  in  the  assignment,  has  no  effect  on  her  dower  interest.*'  The  interest 
of  an  assignor  in  property  can  only  be  enforced  or  collected  by  the  assignor.'^  A 
secured  creditor  not  being  paid  may  sell  his  security  after  notifying  the  assignee, 
and  the  sale  being  made  in  good  faith  and  for  as  large  a  sum  as  possible,  it  is  valid.'' 


lock  V.   Jones   [C.   C.   A.]    124   F.   163.      See   1 
Curr.  L.  228,  n.   28,  29. 

60.  Within  act  requiring-  assignor  to  file 
a  schedule  of  preferred  creditors.  Sutton  v. 
Bessent,  133  N.  C.  559,  45  S.  E.  844.  Attach- 
ment. Hilliard  v.  Burlington  Shoe  Co.  [Vt.] 
56  A.  283. 

61.  Within  act  requiring  assignor  to  file  a 
schedule  of  preferred  creditors.  Sutton  v. 
Bessent,  133  N.  C.  559,  45  S.  B.  844. 

62.  See  1  Curr.  L.  228. 

63.  The  assignment  being  void,  the  as- 
signee acquires  no  title.  Beale  v.  Connecti- 
cut Fire  Ins.  Co.  [C.  C.  A.]  120  F.  790. 

64.  Assignment  by  partner  held  to  convey- 
all  the  interest  of  such  partner  in  partner- 
ship realty,  title  to  which  stood  in  the  part- 
ners' individual  names.  Kyan  v.  Ruft,  90 
Minn.  169,  95  N.  W.  1114.  See  1  Curr.  L.  229, 
n.   39. 

65.  Declaring  the  Pennsylvania  rule.  In 
re  Bro-w-ning  [N.  J.  Prerog.]   67  A.  869. 

66.  Hillis  V.  Asay,  105  111.  App.  667. 

67.  Construing  Civ.  Code,  S  4491.  Babcook 
V   Maxwell   [Mont.]  74  P.  64. 

68.  Rutherford  v.  Loving  [Tex.  Civ.  App.] 
73  S.  W.  418. 

60.  In  re  St.  Paul  &  K.  C.  Grain  Co.,  89 
Minn.  98    94  N.  W.  218;  In  re  Wise,  121  Iowa, 


359,  96  N.  W.  872.  This  rule  has  been  adopt- 
ed by  statute  in  Montana  [Civ.  Code,  §  4521]. 
Babcook  V.  Max-well  [Mont.]  74  P.  64. 

70.  This  is  not  changed  by  Rev.  St.  1899, 
§  365,  giving  such  assignee  the  po-wers  of  a 
trustee  in  a  deed  of  trust.  Haseltine  v. 
Messmore  [Mo.]  82  S.  W.  115. 

71,  72,  73.  In  re  Wise,  121  lo-wa,  359,  96  N. 
W.  872. 

74.  Where  contract  Hxed  price,  testimony 
as  to  value  is  immaterial.  In  re  Wise,  121 
lo-wa,  359,  96  N.  W.  872. 

75.  Gen.  St.  1894,  §  4233.  In  re  St.  Paul 
&  K.  C.  Grain  Co.,  89  Minn.  98,  94  N.  W.  218. 

76.  77.  In  re  St.  Paul  &  K.  C.  Grain  Co.,  89 
Minn.  98,  94  N.  W.  218. 

78.  Wilson  v.  Langhorne  [Va.]  47  S.  E. 
871. 

79.  Code  1887,  5  2418.  Wilson  v.  Lang- 
horne  [Va.]  47  S.  B.  871.  See  1  Curr.  L.  229, 
n.  45. 

80.  Hanna's  Assignees  v.  Gay,  26  Ky.  L. 
R.  1794,  78  S.  W.  916. 

81.  Where  assignor's  executrix  joined  In 
suit,  held  misjoinder  of  parties.  Com.  -Trust 
Co.  V.  Frick,  120  F.  688. 

82.  Arbogast  v.  American  Exch.  Nat.  Bank 
[C.  C.  A.]   125  F.  518. 
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Property  transferred  or  conveyed  hy  assignor}^ — A  sale  by  a  debtor  to  a  cred- 
itor, though  made  the  day  of  the  assignment,  is  valid  as  between  the  parties  and 
cannot  be  set  aside  by  the  assignee  where  the  only  result  would  be  to  benefit  the 
debtor.'*  An  assignee  claiming  that  a  transfer  by  the  assignor  is  within  a  statu- 
tory prohibition  must  prove  the  facts  bringing  the  transaction  within  the  terms  of 
the  statute  and  malce  it  applicable,^^  there  being  no  presxunption  that  the  property 
was  delivered  after  the  execution  of  the  assignment 

§  8.  Liability  of  assignee;  bond.^'' — An  assignee  is  only  bound  to  use  ordi- 
nary and  reasonable  diligence  in  the  execution  of  his  trust;*'  he  is  not  personally 
liable  upon  a  lease  taken  as  part  of  the  assigned  estate,'^  and  a  creditor  expressly 
releasing  him  from  liability  is  bound  by  the  release.""  The  assignee  violating  the 
conditions  of  the  order  of  discharge,"^  as  where  he  wrongfully  redelivers  property 
to  the  assignor,  an  action  may  be  maintained  on  his  bond  for  the  damages  caused 
thereby,'^  unless  the  aggrieved  creditor  assents  to  such  violation."^  In  Wisconsin, 
the  plaintiff  need  not  file  security  for  costs."*  The  creditor  does  not  lose  his  right 
to  proceed  upon  the  bond  by  proving  his  claim  in  bankruptcy  proceedings,  after- 
wards brought  by  the  assignor.""  A  surety  on  an  assignee's  bond,  conditioned  that 
the  assignee  will  faithfully  discharge  all  his  duties,  is  liable  for  his  principal's 
failure  to  pay  over  the  assets  as  required  by  law.""  A  proceeding  to  release  the 
sureties  from  liability  for  subsequent  acts  or  omissions  of  the  principal  may  be  ex 
pai'te  as  to  creditors  of  the  principal,  and,  upon  notice,  to  the  latter  only."' 

§  9.  Collection  of  assets  and  reduction  to  money.  Sale  of  assets  by  as- 
signee.^^ — In  some  states,  the  assignee  may  sell  real  property  at  private  or  public 
sale,""  an  appraisal  not  being  necessary.^  If  an  appraisal,  however,  is  necessary, 
the  including  of  personalty  is  an  irregularity  which  is  cured  by  a  confirmation  of 
the  sale  as  provided  by  the  statutes,  without  any  exception  having  been  filed  there- 
to.^ The  assignee  and  administrator  of  the  deceased  assignor  may  join  in  a  special 
proceeding  for  the  sale  of  the  real  estate  to  pay  debts,'  and  an  allegation  in  the 
petition  that  the  intestate  was  seized  in  fee  of  the  land  does  not  affect  the  rights 
of  creditors  in  such  land.*    The  assignee  selling  claims  of  the  assignor,  not  guar- 


83.  See  1  Curr.  L..  229. 

84.  Would  become  part  of  his  exempt 
property.  Murray  v.  Williamson,  133  N.  C. 
318,  45  S.  B.  637.     See  1  Curr.  L.  229,  n.  52. 

85.  Dunn  v.  Train  [C.  C.  A.1   125  P.  221. 

86.  Evidence  held  insufficient  to  support 
such  a  contention.  Hayes  v.  Ammon,  90  App. 
Div.  604,  85  N.  Y.  S.  607. 

87.  See  1  Curr.  L.  230. 

88.  He  is  not  responsible  for  stolen  goods 
unless  It  can  be  shown  that  the  loss  occurred 
by  reason  of  his  culpable  negligence.  HllUs 
V.  Asay,  105  111.  App.  667. 

89.  Man  v.  Katz,  40  MIso.  645,  83  N.  T.  3. 
94. 

90.  Held  to  have  released  assignee  by  a 
letter,  and  the  latter  having  sold  land  upon 
which  a  lien  existed  and  transferred  the  pro- 
ceeds to  another  pursuant  to  an  agreement 
to  which  the  creditor  had  assented,  the  as- 
signee is  not  liable.  Louisville  Ins.  Co.  v. 
Tate,  25  Ky.  L.  R.  61,  74  S.  W.  722. 

91.  •  Ringenoldus  v.  Abresch,  119  Wis.  410, 
96  N.  W.  817. 

92.  An  assignee  being  discharged  on  con- 
dition that  assignor  pay  costs  and  expenses, 
redelivered  property  without  assignor  so  do- 
ing, held  action  not  a  collateral  attack  on  or- 
der of  discharge,  and  maintainable,  It  being 
Immaterial  that  the  sureties  might  not  be 
liable  for  debts  Incurred  in  the  management 


of  the  estate.  Construing  also  Rev.  St.  1898, 
§§  1700,  1701,  2832.  Ringenoldus  v.  Abresch, 
119  Wis.  410,  96  N.  W.  817. 

93.  Accepting  an  indemnity  bond,  held  an 
assent  to  the  release.  Ringenoldus  v.  Ab- 
resch, 119  Wis.  410,  96  N.  W.  817. 

94.  Construing  Rev.  St.  1898,  §  986.  Ring- 
enoldus V.  Abresch,  119  Wis.  410,  96  N.  W. 
817. 

95.  Ringenoldus  v.  Abresch,  119  Wis.  410, 
95  N.  W.  817. 

96.  Wilson's  Assignees  v.  Louisville  Nat. 
Banking  Co.,  25  Ky.  L.  R.  1065.  76  S.  W. 
1095. 

97.  Construing  Code  Civ.  Proc.  §  812.  Sie- 
bert  V.  Mllbank,  88  N.  T.  S.  993. 

08.  An  assignment  directing  a  sale  with 
"all  reasonable  dispatch"  dees  not  violate 
Rev.  St.  §  2312,  providing  for  a  sale  of  the 
property.  Armour  v.  Doig  [Fla.]  34  So.  249. 
See  1  Curr.  L.  230. 

99.  Kentucky  St.  5  87,  as  amended  by 
Sess.  Acts  1898,  p.  104.  Blanton  v.  Kentucky 
Distilleries  &  Warehouse  Co.,  120  P.  318. 

1.  Kentucky  St.  §  2362  et  seq.  Blanton  v. 
Kentucky  Distilleries  &  Warehouse  Co.,  120 
P.  318. 

2.  Blanton  v.  Kentucky  Distilleries  & 
Warehouse  Co.,   120  P.  318. 

3.  4.  Robinson  v.  McDowell,  138  N.  C. 
182,   45  S.  E.   545. 
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antying  the  amount,  cannot  recover  from  the  purchaser  money  paid  him  by  an 
attorney  who  had  collected  the  same  prior  to  the  sale.= 

An  assignee  cannot  indirectly  purchase  assigned  property,"  though  he  may  ac- 
quire property,  which  he  has  fairly  sold  in  his  fiduciary  capacity,  after  the  sale  is 
complete  and  the  title  vested  in  the  purchaser,  but  the  sale  remaining  executory, 
he  is  disqualified  to  buy,'  and  the  burden  of  showing  that  the  first  sale  was  fairly 
and  regularly  made  is  upon  the  assignee.' 

Validity  and  setting  aside  sale.^ — Persons  having  no  interest  in  the  property 
should  not  be  made  parties  to  proceedings  on  exceptions  to  the  judicial  sale  of  the 
property  of  the  assignor.^" 

§  10.  Administration  of  the  trust  im,  general}^ — A  court  obtaining  jurisdic- 
tion of  the  proceedings,  no  other  court  has  the  right  to  interpose  for  the  purpose  of 
adjusting  any  claim  or  administering  the  estate,  except,  perhaps,  a  court  of  equity 
may,  under  special  circumstances,  intervene  to  prevent  a  failure  of  justice.^^  The 
assignee  must  administer  the  estate  under  the  supervision  of  the  court  having  juris- 
diction of  the  proceedings.^^  At  common  law,  the  effect  of  an  assignment  for  the 
benefit  of  creditors  is  to  put  an  end  to  the  business  as  ordinarily  conducted,  it  being 
the  duty  of  the  assignee  to  proceed  without  unnecessary  delay  to  convert  the  as- 
signed estate  into  money  and  to  apply  the  same  to  the  payment  of  the  assignor's 
debts,^*  and  the  assignor  cannot  in  the  deed  of  assignment  authorize  his  assignee 
to  continue  and  carry  on  the  business,  either  for  the  benefit  of  creditors  or  for  his 
own  benefit.^*  While  this  is  the  general  rule,  there  are  exceptional  cases  in  which 
the  assignee  with  the  consent  of  the  creditors  may  work  up  the  stock  on  hand  and 
prepare  it  for  the  market,  it  being  manifest  that  it  will  be  for  the  benefit  of  the 
assigned  estate.^"  The  assignee,  on  his  own  judgment  and  against  the  protest  of 
creditors,  electing  to  continue  a  manifestly  improfitable  business,  he  is  liable  for 
the  cash  and  valiie  of  the  property  on  hand  when  taking  charge  of  the  business.^^ 

§  11.  Debts  and  liabilities  of  the  estate.^^ — The  claim  must  not  be  fraudu- 
lent,^" and  a  lien  being  claimed,  the  petition  must  assert  the  same.^"  A  claimant 
is  not  entitled  to  an  allowance  from  the  estate  for  services  rendered  in  contesting 
other  claims,  the  assignee  being  represented  by  competent  counsel.^^ 

Claim  of  assignee  for  compensation  and  allowance.^'' — The  assignment  being 
fairly  made  in  good  faith,  the  assignee  is  entitled  to  reasonable  compensation  for 
beneficial  services  and  disbursements,^'  and  for  this  compensation  the  assignee  has 


5.  Remedy  If  any  is  against  attorney.  Cur- 
tis V.  Albee,  36  App.  Div.  145,  83  N.  T.  S.  430. 

O.  Whore  he  guaranteed  that  the  purchas- 
er could  sell  the  property  for  a  certain  price, 
if  not  he  would  buy  it,  and  in  furtherance  of 
such  guaranty  did  buy  it,  the  price  guaran- 
teed being  more  than  the  property  could  be 
sold  for,  held  purchase  invalid.  Nabours  v. 
McCord  [Tex.  Civ.  App.]  75  S.  W.  827.  See 
1  Curr.  L.  230,  n.  69-72. 

7.  Naboura  v.  McCord  [Tex.]  80  S.  W. 
595. 

S.  Nabours  v.  McCord  [Tex.  Civ.  App.]  75 
S.    W.   827. 

9.  See  1  Curr.  L.  230. 

10.  Assignor  having  fee,  daughter  should 
not  be  made  a  party.  McAdams  v.  Norton's 
Assignee,  25  Ky.  L.  R.  1719,  78  S.  W.  880. 

11.  For  rules  respecting  the  collection  of 
assets,  administration,  and  settlement,  see 
Bankruptcy,  1  Curr.  L.  311;  Estates  of  Deced- 
ents, 1  Curr.  L.  1090;  Receivers,  2  Curr.  I* 
1465;  Trusts,  2  Curr.  L.  1924.  See,  also,  1 
Curr.  L.  231. 

la.     Hillis  V.  Asay,  105  111.  Al>p.  667. 


18.  In  re  Browning  [N.  J.  Prerog.]  67  A. 
S69. 

14.  Cooper  V.  Lankford,  25  Ky.  K  R.  1578, 
78  S.  W.  197.     See  1  Curr.  L.  231,  n.  82. 

15,  16,  17.  Cooper  v.  Lankford,  25  Ky.  L. 
R.  1578,  78  S.  W.  197. 

18.  See  1  Curr.  L.  231. 

19.  Evidence  that  the  creditor  knew  of 
and  participated  in  another  fraudulent  claim 
is  admissible  on  the  issue  as  to  whether  the 
creditor's  claim  is  fraudulent.  Baum  v.  Cor- 
sicana  Nat.  Bank  [Tex.  Civ.  App.]  76  S.  W. 
863. 

ao.  Petition  held  to  assert  a  lien  on  or 
interest  in  the  proceeds  of  a  sale  of  the  as- 
signed property  under  an  attachment  thereon. 
Baum  v.  Corsicana  Nat.  Bank  [Tex.  Civ.  App] 
75   S.   W.    863. 

21.  This  under  Ky.  St.  1899,  8  489,  allowing 
parties  in  Interest  a  reasonable  compensa- 
tion for  prosecuting  for  the  benefit  of  others 
interested.  Weller  v.  Hull's  Assignee,  24  Ky. 
L,.  R.  2185,  74  S.  W.  172. 

22.  See  1  Curr.  L.  231. 

23.  Armour    v.    Doig     [Fla.]    34    So.    249. 
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a  lien  on  the  estate/*  which  lien  is  unaffected  by  subsequent  bankruptcy  proceed- 
ings,^" and  is  not  waived  by  surrendering  all  the  assets  to  the  .trustee  in  bank- 
ruptcy.'°  The  assignee  may  iu  good  faith  employ  counsel  to  advise  and  assist  Mm 
in  the  discharge  of  his  duties,  and  may  pay  them  out  of  the  trust  fund  reasonable 
compensation  for  their  services,^^  and  the  allowance  being  made  direct  to  the  at- 
torneys it  cannot  be  defeated  by  any  subsequent  arrangement  made  by  the  assignor 
with  his  assignee.'"  An  allowance  of  compensation,''"  or  attornejr's  fees,*"  will  not 
generally  be  disturbed  on  appeal. 

§  13.  Presentment  and  allowance  of  claims.^''^ — Statutes  requiring  the  filing 
of  claims  against  insolvents  do  not  relate  to  a  claim  for  an  indebtedness  incurred 
by  the  assignee  on  behalf  of  the  estate  after  the  assignment.'^  A  claim  being 
fraudulent,  the  creditor  cannot  object  to  the  claim  of  another.'^  A  claim  should 
not  be  rejected  without  proof,  and  in  some  cases,  pleadings  should  be  filed  and  a 
trial  had°*  before  the  proper  officer, "*  of  the  issues  raised.  An  objection  to  the 
allowance  of  a  claim  is  sufficient  if  adequate  to  identify  the  claim.^*  Exceptions 
by  a  creditor  to  the  allowance  of  exemptions  to  the  assignor  are  an  assertion  of  his 
claim  and  makes  him  a  party  t»  the  proceedings,  so  that  if  the  claim  is  not  then 
barred  by  limitations,  such  defense  cannot  be  set  up  after  a  judgment  in  his  favor, 
though  he  did  not  present  his  claim  to  the  assignee  for  allowance.'^  Payment  by 
a  debtor  of  the  assignor,  of  a  debt  contracted  by  the  assignor  subsequent  to  the  as- 
signment, which  does  not  result  in  benefit  to  the  creditors,  cannot  be  credited  on 
the  payor's  debt.'*  A  purchaser  of  goods  assuming  the  debts  of  the  seller  as  part 
consideration,  such  creditors  are  entitled  to  share  in  the  purchaser's  estate  subse- 
quently assigned  for  the  benefit  of  creditors  and  entitled  to  have  the  assignee  ac- 
count to  them.''  The  assignee  is  bound  by  the  decree  of  a  court  unless  he  appeals 
therefrom,*"  and  a  creditor  objecting  to  the  allowance  of  the  assignor's  exemption, 
a  trial  on  the  merits  resulting  in  favor  of  the  creditor  not  being  appealed  from,  is 
binding  upon  the  assignee,  though  not  a  party  to  the  proceedings,  no  other  creditors 
having  a  debt  superior  to  the  exemption.** 

§  13.  Classes  and  priorities  of  debts.*^ — The  assignee  takes  the  property  of 
his  assignor  subject  to  all  equities  and  liens  that  might  have  been  enforced  before 
the  assignment;*'  thus  a  mechanic's  lien,**  a  creditor  secured  by  a  deed  of  trust,*" 


Joint  assignment  by  corporation  and  presi- 
dent thereof,  corporation  creditors  claiming 
Individual  assets.  Dunlap  v.  Fible  &  C.  Dis- 
tilling Co.,  25  Ky.  L,.  R.  1116,  77  S.  W.  173. 
Estate  sold  for  $60,000,  assignee  put  in  two 
years'  time,  held  entitled  to  $2,400  compensa- 
tion.    Id. 

24,  25,  26.  In  re  Chase  [C.  C.  A.]  124  F. 
753. 

27.  Berkeley  v.  Green  [Va.]  46  S.  B.  387; 
Mattlngly's  Trustee  v.  Mattingly,  24  Ky.  L.  R. 
2029,  72  S.  W.   802. 

28.  Mattlngly's  Trustee  v.  Mattingly,  24 
Ky.  L.  R.  2029,  72  S.  W.  802. 

29.  Auditor's  finding  of  fact.  In  re  Bow- 
el's Estate  [Pa.]  67  A.  981. 

30.  Tliough  appearing  small  in  view  of  all 
the  circumstances.  Thum  v.  Kentucky  Citi- 
zens' Bldg.  &  Loan  Ass'n's  Receiver  [Ky.]  80 
S.    W.    790. 

31.  See  1  Curr.  I,.  231. 

32.  Ringenoldus  v.  Abresch,  119  Wis.  410, 
96    N.    W.    817. 

33.  Baum  v.  Corsloana  Nat.  Bank  [Tex. 
Civ.   App.]    75   S.   "W.   863. 

34.  "Where  it  was  alleged  that  the  claim 
belonged  to  the  assignor's  father's  estate  and 
that    the    father    had    devised    him    property 


subject  to  such  Indebtedness.  Weller  v. 
Hull's  Assignee,  24  Ky.  L.  R.  2185,  74  S.  W. 
172. 

35.  In  Alabama,  the  register  In  chancery 
may  hear  objections  to  a  preferential  allow- 
ance as  well  as  to  the  claim  as  a  whole  [Code 
1896,  §§  4162-4173].  Winston  v.  Miller  [Ala.] 
35    So.    853. 

36.  Held  adequate  though  not  stating 
the  representative  capacity  of  the  claimant 
and  misstating  the  amount  of  the  preference 
claimed.     Winston  v.  Miller  [Ala.]  35  So.  853. 

37.  Matthews'  Assignee  v.  Matthews'  As- 
signee, 25  Ky.  L..  R.    1873,  79  S.  W.  188. 

38.  Miller  v.  Arthur   [Va.]   46  S.   B.   323. 

39.  Voorhees,  Miller  &  Co.  v.  Porter,  1S4 
N.  C.  691,  47  S.  B.  31. 

40.  Decree  of  the  probate  court  distrib- 
uting the  property  of  the  assignor  to  judg- 
ment creditors.  Snyder  v.  Murdock,  26  Utah, 
233,  73  P.  22. 

41.  Matthews'  Assignee  v.  Matthews'  As- 
signee, 25  Ky.  L.  R.  1873,  79  S.  W.  188. 

42.  See  1  Curr.  L.  231. 

43.  John  P.  Kane  &  Co.  v.  Kinney,  174  N. 
T.  69,   66  N.  B.   619. 

44.  If   Hen   statement   Is  filed    within   the 
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and  the  beneficiaiy  of  trust  funds/'  are  entitled  to  preferential  payment.  In  some 
states  -wages  of  employes  earned  within  a  certain  time  before  the  assignment  are 
given  priority.*^  Creditors  having  liens  should  be  first  compelled  to  exhaust  their 
liens  and  as  to  any  balance  should  be  allowed  to  share  pro  rata  in  the  same  man- 
ner as  unsecured  creditors.*'  The  claims  of  creditors  who  stand  in  a  hostile  atti- 
tude to  an  assignment  cannot  be  prorated  with  the  claims  of  those  who  have  com- 
plied with  the  act  iu  a  distribution  of  the  proceeds  of  the  assigned  property/"  but 
an  action  by  a  creditor  to  set  aside  the  assignment  on  the  ground  of  fraud  is  not 
an  election  by  him  to  take  in  hostility  to  the  assignment."" 

§  14.  Satisfaction  and  discharge  of  debts  and  claims.^^ — The  assignee  being 
a  debtor  of  the  assignor,  the  debt,  less  commissions  thereon,  will  be  set  off  against 
the  commissions  allowed  such  assignee."^  An  insolvent  having  executed  simul- 
taneously two  deeds  of  assignment,  each  for  property  in  separate  states,  creditors 
presenting  their  claims  in  one  state  are  not  entitled  to  participate  in  the  distribu- 
tion of  assets  in  the  other  state  imtil  the  creditors  in  the  latter  state  have  received 
in  the  other  state  a  percentage  on  their  claims  equal  to  the  percentage  received 
by  the  creditors  in  such  state."'  The  assignment  directing  the  distribution  to  be 
ratable,  a  creditor  holding  collateral  security  cannot  receive  dividends  upon  the 
face  of  his  claim  without  crediting  the  value  of  the  collaterals."*  A  creditor  hav- 
ing a  claim  antedating  the  assignment,  and  having  full  knowledge  of  the  latter 
and  the  administration  of  the  estate,  cannot  enforce  a  judgment,  subsequently  re- 
covered, outside  of  the  insolvency  proceedings."" 

§  15.  Accounting,  settlement  and  discharge,  or  failure  of  trust.^^ — One  de- 
manding an  accounting  several  years  after  waiver  of  a  formal  accounting  by  the 
other  creditors  must  do  so  by  a  suit  in  equity."'  That  the  assignee  was  not  charged 
on  the  accounting  with  interest  on  funds  he  neglected  to  invest  is  no  ground  for 
denying  him  commissions  or  the  taxable  costs  of  his  accounting."'  Costs  in  an 
accounting  should  be  taxed  by  the  clerk  on  notice  to  all  parties  who  appeared  in 
the  proceeding,""  though  the  court  will  tax  them  in  the  first  instance  if  all  parties 
have  notice"  of  the  motion  and  there  is  no  dispute.'"  The  assignment  being  settled 
out  of  court,  the  assignor's  title  to  the  assets  is  not  affected  thereby." 

ASSISTANCE,  WRIT   OE. 

Courts  of  equity  have  jurisdiction  to  issue  the  writ,'^  but  a  judge  at  chambers 
has  not.'*    The  judgment  of  a  court  ordering  the  writ  may  operate  as  a  con- 


statutory  time.    John  P.  Kane  &  Co.  v.  Kin- 
ney, 174  N.  Y.  69,  66  N.  E.  619. 

48.  Though  a  subsequent  deed  of  trust 
had  been  given  on  the  same  land  to  another 
creditor,  and  the  property  had  been  sold  by 
the  assignee  for  benefit  of  creditors  who 
held  the  proceeds.  Sutton  v.  Bessent,  133 
N.  C.  569,  45  S.  E.  844. 

46.  Upon  showing  that  the  assigned  prop- 
erty Included  such  trust  funds.  Winston  v. 
Miller  [Ala.]  35  So.  853. 

47.  Held,  one  buying  produce  from  the 
farmers  and  shipping  It  to  the  assignor, 
though  called  a  superintendent,  Is  an  em- 
ploye [Daws  1897,  p.  772,  c.  624,  §  29].  Hop- 
kins V.  Cromwell,  89  App.  Dlv.  481,  85  N.  T. 
S.  839. 

48.  "Weller  v.  Hull's  Assignee,  24  Ky.  L. 
R.  2185,  74  S.  "W.  172. 

49.  Huddleson  v.  Polk  [Neb.]  97  N.  W.  624. 

BO.  Where  he  recovered  judgment^  but  ob- 
tained no  benefit  therefrom.  In  re  Garver, 
176  N.  T.  386,  68  N.  E.  667. 


Bl.     See  1  Curr.  I*  232. 

62.  Supreme  court  in  the  first  department 
has  power  to  so  do.  In  re  Oakley,  41  Misc. 
652,   85   N.   T.  S.   227. 

63.  Weller  v.  Hull's  Assignee,  24  Ky.  Li. 
R.  2185,  74  S.  W.  172. 

64.  Union  &  Planters'  Bank  v.  Duncan 
[Miss.]   36  So.  690. 

65.  Jensen-Klng-Byrd  Co.  v.  Williams 
[Wash.]   76  P.  934. 

Be.     Bee  1  Curr.  L.  232. 

B7.  In  re  Gebhardt,  41  Misc.  570,  85  N.  T. 
S.  118. 

B8.  In  re  Bostwlck,  40  Misc.  17,  81  N.  T. 
S.  172. 

69,  60.  In  re  Oakley,  41  Misc.  652,  86  N.  T. 
S.  227. 

61.  Overholt  v.  Dietz,  43  Or.  194,  72  P.  695. 

62.  In  foreclosure  proceedings,  to  put  pur- 
chasers into  possession.  State  v.  Evans,  176 
Mo.  310,  76   S.  W.  914. 

63.  Hartsuff  v.  Huss  [Neb.]  95  N.  W.  1070. 
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firmation  of  a  foreclosure  sale.'*  That  an  order  of  the  court  takes  the  form  of 
a  writ  of  assistance  is  immaterial.'"  A  writ  of  assistance  may  be  set  aside  at 
the  instance  of  one  who  was  not  a  party  to  the  action  at  the  time  of  its  issue/' 
if  it  appear  that  he  was  a  necessary  party,'^  and  a  notice  of  appeal  from  the 
order  granting  the  writ  need  not  be  served  on  all  the  parties  to  the  original 
action.'* 


ASSOCIATIONS    AND    SOCIETIBS.ei) 


§  1.  DefinStSon,  N'ature,  and  Org^anixation 
(S40). 

§  2.  Internal  Relations,  Rights,  and  Du- 
ties (346). 


and     Persons     Not 


§  3.     The     Association 
Memhers   (347). 

§  4.     Actions  and  Liitigation   (348). 

§  5.     Dissolution   and  Termination   (34S). 


§  1.  Definition,  nature,  and  organization.'"' — Associations  formed  for  the 
purpose  of  pecuniary  profit  are  controlled,  as  to  the  liabilities  arising  from  con- 
tract, by  the  law  of  partnership.''^  Adoption  of  a  name  in  use  by  an  existing 
association  will  be  enjoined. '- 

§  2.  Internal  relations,  rights,  and  duties.'^ — The  constitution  and  by-laws 
adopted  by  a  voluntary  association  constitute  a  contract  between  the  members 
which,  if  not  immoral  or  contrary  to  public  policy  or  law,  will  be  enforced  by  the 
courts,''*  and  the  funds  of  an  association  can  be  diverted  from  the  purposes  de- 
clared in  the  constitution,  by-laws  and  rules  only  on  consent  of  each  individual 
member.'"' 

Where  a  power  is  vested  in  the  majority,  a  member  cannot  object  to  a  majority 
action,  on  the  ground  that  he  was  not  in  the  state  or  had  but  constructive  notice, 
there  Ijeing  no  fraud.''"     Parol  evidence  may  establish  such  action.'''' 

The  discretion  of  an  association  as  to  who  may  be  admitted  to  membership 
will  not  usually  be  judicially  controlled,'*  or  its  proceedings  under  its  laws  for 
fthe  discipline  of  members,''^  though  a  member  may  have  an  action  in  damages 
for   wrongful   expulsion,*'  which  wiU  lie  when  the   association  has  ratified   an 


64.  state  V.  Evans,  176  Mo.  310,  75  S.  W. 
914. 

85.  Directing-  a  sheriff  to  put  mortg-agee 
in  possession  [Code  Civ.  Proo.  §§  1675,  1347, 
1373].  Title  Guaranty  &  Trust  Co.  v.  Ameri- 
can Power  &  Const.  Co.,  88  N.  T.  S.  502. 

66.  Grantee  of  a  mortgagor  who  had  been 
foreclosed.  Mills  v.  Smiley  [Idaho]  76  P. 
783. 

07.  One  claiming  an  interest  in  the  land 
had  not  placed  his  deed  on  record  [Rev.  St. 
1887,  §  4520].  Mills  v.  Smiley  [Idaho]  76  P. 
7S3. 

68.  Only  the  parties  to  the  writ.  Mills  v. 
Smiley  [Idaho]   76  P.   783. 

60.  See  Corporations,  1  Curr.  L.  710;  Joint 
Stock  Companies,  2  Curr.  L.  576;  Exchanges 
and  Boards  of  Trade,  1  Curr.  L.  1176;  Build- 
ing and  Loan  Associations,  1  Curr.  L.  387; 
Fraternal  and  Mutual  Benefit  Associations,  2 
Curr.  L.  79;  Religious  Societies,  2  Curr.  I* 
1502. 

70.  See  1  Curr.  L.  233. 

71.  Contracts  by  association  are  regarded 
as  Joint  and  a  judgment  against  a  member 
merges  the  cause  of  action  against  all. 
United  Press  v.  Abell  Co.,  87  App.  Div.  344, 
84  N.  T.  S.  425. 

73.  Lane  v.  Brothers  &  Sisters  of  Even- 
ing Star  Soe.   [Ga.]  47  S.  B.  951. 

73.  See  Fraternal  and  Mutual  Benefit  As- 
sociations, 2  Curr.  D.  79,  for  status  of  lodge 
members.     See  1  Curr.  L.  233. 


74.  Kalbitzer  v.  Goodhue,  52  W.  Va,  435. 
44  B.  E.  264.  Contracts  of  association  for  the 
division  of  town  lots  among  the  members 
who  were  purchasers,  held  to  authorize  sale 
of  right  of  preference  In  selection  at  auc- 
tion to  the  highest  bidder,  under  a  scheme 
adopted  by  the  majority.  Morey  v.  Clopton 
[Mo.  App.]   77  S.  W.  467. 

75.  Majority  vote  Is  not  sufficient.  Kal- 
bitzer V.  Goodhue,  62  W.  Va.  435,  44  S.  E. 
264. 

76.  Moray  v.  Clopton  [Mo.  APP.]  77  S.  W. 
467. 

77.  "Where  a  temporary  association  is 
formed  to  divide  land  as  agreed  on  by  the 
majority,  a  meeting  and  action  for  such  pur- 
pose may  be  proved  by  parol,  without  refer- 
ence to  any  record  kept  by  the  secretary. 
Morey  v.  Clopton   [Mo.  App.]   77  S.  W.  467. 

78.  A  bar  association,  though  incorpo- 
rated, cannot  be  compelled  by  mandamus  to 
admit  to  membership  one  whose  application 
has  been  denied  after  consideration  in  ac- 
cordance with  its  rules  and  regulations. 
State  v.  Louisiana  Bar  Ass'n,  111  La.  967,  36 
So.  ."ifl. 

79.  Mason  cannot  have  injunction  of  a 
trial  on  unproven  allegation  of  a  conspiracy 
to  affect  to  his  prejudice  his  trial  on  pending 
criminal  indictments.  Franklin  v.  Burnham, 
40  Misc.   566,  82  N.  Y.  S.   882. 

80.  Mandamus  is  not  his  sole  remedy. 
He   may  recover  for  the   loss   of  benefits,  of 
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expulsion  not  at  first  its  associate  aet.^"^  The  member  is  not  remitted  to  remedy 
within  association,  if  inadequate  or  impracticable.*'' 

Membership  does  not  become  a  property  right  through  the  mere  fact  of  the 
possession  of  property  by  the  association.*^ 

By-laws  giving  a  power  to  terminate  membership  are  not  self  executing,"* 
but  a  notice  that  a  member  will  be  dropped  unless  he  pays  dues  before  a  date 
named  is  sufficient.'" 

A  member  is  entitled  to  notice  of  the  proceedings  of  a  committee  appointed 
to  act  with  reference  to  a  dispute  with  a  co-member. *°  Objection  to  the  juris- 
diction of  a  tribunal  is  waived  by  submission  by  the  member  and  allowing  the 
investigation  to  proceed.'"  If  the  action  of  a  trial  board  is  valid  the  invalidity 
of  an  attempted  adoption  by  the  association  at  an  unauthorized  meeting  is  cured 
by  a  valid  subsequent  adoption.'' 

Eesignation,'"  or  notice  of  intention  to  resign,  in  compliance  with  by-laws, 
may  terminate  further  liabilities  as  a  member.'" 

§  3.  The  association  and  persons  not  members.^^ — An  association  may  re- 
cover the  entire  amount  of  a  debt  due  it  as  such,  though  a  portion  of  its  members 
have  withdrawn.®" 

One  contracting  for  an  unincorporated  association  having  no  corporate  or 
legal  status  is  personally  liable,"^  but  an  action  cannot  be  maintained  against  aji 
officer,  unless  the  debt  is  one  on  which  an  action  could  be  maintained  against 
all  the  associates  either  jointly  or  severally.^* 


use  and  enjoyment  of  the  property  of  the 
society,  and  also  mental  suffering  occasioned 
by  the  fact  and  manner  of  expulsion.  Lahiff 
V.  St.  Joseph's  Total  Abstinence  &  Benev. 
Soc.   [Conn.]  57  A.  692. 

81.  A  refusal  at  a  regular  meeting  of  re- 
admission  imposes  liability  for  a  wrongful 
expulsion  though  it  is  contended  that  a  spe- 
cial meeting  was  not  lawful  for  the  purpose, 
hence  an  expulsion  thereat  was  not  binding 
on  the  association.  Lahiff  v.  St.  Joseph's 
Total  Abstinence  &  Benevolent  Soc.  [Conn.] 
57  A.  692. 

82.  Remedy  by  internal  appeal  before  dis- 
tant tribunal  presided  over  by  officer  possi- 
bly hostile,  and  papers  for  appeal  refused 
until  payment  of  fine.  Corregan  v.  Hay,  87 
N.    T.   S.    956. 

83.  The  fact  that  an  association  has  prop- 
erty derived  from  the  payment  of  dues  and 
fines,  the  possession  of  which  is  a  mere  In- 
cident and  not  the  main  object  of  the  asso- 
ciation, does  not  confer  a  property  right  on 
the  members  save  that  of  enjoyment  while 
In  good  standing.  Hence  proceedings  under 
the  laws  of  the  association  cannot  be  re- 
strained as  interfering  with  property  rights. 
Injunction  will  not  He  to  prevent  expulsion 
of  mason.  Franklin  v.  Burnham,  40  Misc. 
566,  82  N.  T.  S.   882. 

84.  A  provision  that  on  failure  to  pay 
dues  a  member  shall  be  dropped  is  not  self- 
executing,  where  it  Is  provided  that  the  ac- 
tion shall  be  taken  by  the  board  of  govern- 
ors. Member  may  still  be  held  for  regular 
dues.  Westchester  Golf  Club  Co.  v.  Pinkney, 
87  N.  T.   S.   153. 

85.  Westchester  Golf  Club.  v.  Pinkney,  87 
N.  T.  S.   153. 

88.  People  v.  Bast  Buffalo  Live  Stock 
Ass'n,  88  App.  Div.  619,  84  N.  T.  S.  795. 

87.  People  v.  Old  Guard  of  City  of  New 
York,  87  App.  Div.  478,  84  N.  T.  S.   766. 


88.  Such  action  pending  mandamus  for 
restoration  of  membership  will  cause  denial 
of  the  writ.  People  v.  Old  Guard  of  City  of 
New  Tork,  87  App.  Div.  478,   84  N.  Y.  S.  766. 

89.  Where  an  association  of  bottlers  con- 
tracts for  the  collection  of  bottles  for  its 
members  for  a  fixed  period,  a  fixed  sum  can- 
not be  recovered  from  a  resigning  member 
after  his  resignation.  Such  a  contract  Is  not 
contemplated  by  a  by-law  requiring  payment 
of  all  liabilities  as  a  condition  to  resigna- 
tion. Long  Island  Bottlers'  Union  v  Lieb- 
mann's  Sons  Brew.  Co.,  83  App.  Dev.  146,  82 
N.   Y.  S.   561. 

90.  Where  it  is  provided  that  a  member 
may  resign  on  written  notice  of  intent  to  do 
so,  a  specified  time  before  the  resignation 
shall  take  effect,  the  notice  is  sufficient 
without  an  additional  filing  of  an  actual 
resignation  at  the  end  of  the  period.  Long 
Island  Bottlers'  Union  v.  Liebmann's  Sons 
Brew.  Co.,  S3  App.  Div.  146,  82  N.  Y.  S.  561. 
Under  a  provision  that  notice  of  intention  to 
resign  shall  operate  as  a  waiver  of  all  rights 
and  privileges,  such  notice  terminates  gen- 
eral obligations  on  the  discharge  of  exist- 
ing dues  to  the  association  precedent  to 
official  resignation.     Id. 

91.  See  1  Curr.  L.  235. 

92.  Band  held  entitled  to  complete  recov- 
ery on  contract  to  furnish  music. .  Detroit 
Light  Guard  Band  v.  First  Michigan  Inde- 
pendent Infantry   [Mich.]    96  N.  W.  934. 

93.  Complaint  alleging  a  contract  as  com- 
mittee of  a  commandery  of  Knights  Templars 
in  the  name  of  the  association,  and  signing 
in  name  of  defendant's  testator,  held  good 
against  demurrer.  McKinnle  v.  Postles  [Del. 
Super.]  54  A.  798.  Member  contracting  as 
agent.  Detroit  Light  Guard  Band  v.  First 
Mich.  Independent  Infantry  [Mich.]  96  N.  W. 
934. 

94.  Association  of  more  than  seven  mem- 
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§  4;  Actions  and  litigation."^ — In  the  absence  of  statute  a  voltmtary  asso- 
ciation cannot  be  sued  at  law  as  sueh,°°  but  the  right  to  sue  an  unincorporated 
association  in  the  name  under  which  it  is  known  is  frequently  given  by  stat- 
ute.^' Such  statutes  do  not  abrogate  the  right  to  sue  the  members  and  associa- 
tion jointly."'  Where  the  statutes  of  a  state  authorize  such  a  suit  its  courts 
are  not  bound  by  comity  to  follow  the  method  prescribed  by  the  statute  of  an- 
other state."" 

Process  must  be  served  in  accordance  with  statutory  provisions."" 

§  5.    Dissolution  and  termination}"'^ 

ASSUMPSIT. 

9  !•     Nature,  Form,   and  Propriety   of  Ac-  I      %  3.     Declaration,      Fleas,      and      Defenaes 
tlon  (348).  (351). 

§  2.     The  Common  Connts   (349).  I      §  4.     Evidence  (352). 

§  1.  Nature,  form,  and  propriety  of  action} — Assumpsit  lies  only  on  a  sim- 
ple contract/  express  or  implied,'  the  promise  being  the  gist  of  the  action.* 
Special  statutory  remedies  are  usually  deemed  merely  cumulative  to  the  remedy 
by  assumpsit." 

Waiver  of  tort.^ — The  owner  of  property  which  has  been  converted  may  waive 
the  tort  and  sue  on  the  common  counts  in  assumpsit.'  Some  states  limit  the  right 
of  election  to  cases  in  which  the  property  has  been  converted  into  money.'  Where 
the  breach  of  duty  sued  on  is  a  breach  of  a  contract  on  which  assumpsit  will  not 
lie,  not  a  tort,  the  doctrine  of  waiver  does  not  apply."  An  election  to  pursue  one 
remedy  is  a  waiver  of  the  right  to  pursue  the  other." 


bers  formed  for  political  purposes.     Hosman 
V.    Klnneally,   86    N.   Y.   S.    263. 

95.  See   1  Curr.   L.   235. 

96.  Evidence  held  to  show  absence  of  any- 
general  fund  In  the  hands  of  the  association 
which  might  be  chargeable  in  equity  with 
debt.  Methodist  Episcopal  Church  South  v. 
Clifton  [Tex.  Civ.  App.]  78  S.  W.  732.  "Where 
not  organized  to  carry  on  trade  or  hold 
property  within  the  state  and  not  so  doing. 
Cleland  v.  Anderson  [Neb.]  92  N.  W.  306. 
Bondholders'  association  In  charge  of  Im- 
provement and  reconstruction  of  corporate 
property.  Standard  L.  &  P.  Co.  v.  Munsey 
[Tex.  Civ.  App.]   76  S.  W.  931. 

»7.  Under  Code,  art.  23,  §  301,  the  creditor 
has  an  option  to  sue  either  the  association  or 
the  members.  Littleton  v.  Wells  &  McComas 
Council,  No.  14  [Md.]  56  A.  798.  Gen.  St. 
1902,  §  588.  Lahlff  v.  St.  Joseph's  Total  Ab- 
stinence &  Benev.  Soo.  [Conn.]  57  A.  692. 

98.  Comp.  Laws,  §  10,025.  Detroit  Light 
Guard  Band  v.  First  Michigan  Independent 
Infantry  [Mich.]   96  N.  W.   934. 

99.  Saunders  v.  Adams  Exp.  Co.  [N.  J.] 
57  A.  899. 

100.  Under  P.  L.  1903,  p.  546,  §  40,  requir- 
ing service,  in  the  case  of  an  unincorporated 
organization,  to  be  made  on  the  agent  or 
manager,  or  person  In  charge  of  the  business 
of  the  organization,  the  agent  need  not  be 
in  charge  of  the  whole  business.  Saunders 
v.  Adams  Exp.  Co.    [N.  J.]   57  A.  899. 

101.  See  1  Curr.  L.  236. 

1.  See  1  Curr.  L.  236.  See,  also.  Contracts, 
1  Curr.  L.  626;  Implied  Contracts,  2  Curr.  L. 
285. 

2.  Assumpsit  will  not  lie  on  a  lease,  inten- 
tionally under  seal,  though  It  need  not  have 
been  under  seal.  Crandall  v.  Johnson  [R. 
I.l    58   A.    765. 


3.  Wherever  one  person  has  money  equi- 
tably belonging  to  another,  the  law  creates  a 
promise  by  the  former  to  pay  It  to  the  latter, 
and  the  obligation  to  do  so  may  be  enforced 
by  assumpsit.  Devries'  Estate  v.  Hawkins 
[Neb.]   97  N.  W.   792. 

4.  Wald  V.  Dixon  [W.  Va.]  46  S.  B.  918. 

5.  Assumpsit  will  lie  by  a  corporation  to 
recover  assessments  from  a  delinquent  stock- 
holder, even  though  a  state  statute  gives  the 
corporation  a  lien  and  provides  a  forfeiture 
for  nonpayment.  Campbell  v.  American  Al- 
kali  Co.    [C.    C.   A.]    125   F.    207. 

6.  See  Election  of  Remedies  and  Rights,  1 
Curr.  L.  992. 

7.  Brown  v.  Poster  [Mich.]  100  N.  W.  167. 
Petition  held  good,  and  suit  properly 
brought  In  the  name  of  one  to  whom  the  con- 
verted property  had  been  pledged  as  secu- 
rity. Farmers'  &  Merchants' Bank  v.  Bennett 
&  Co.  [Ga.]  48  S.  B.  398.  Conversion  of  a 
check  may  be  waived  and  suit  for  money 
had  and  received  maintained  to  recover  the 
proceeds.  Silver  v.  Krellman,  89  App.  Div. 
363,  85  N.  T.  S.  946. 

8.  It  Is  said  in  this  case  that  when  the 
property  has  been  converted  into  money  or 
money's  worth,  plaintiff  may  sue  either  in 
trover  for  conversion,  or  in  assumpsit,  waiv- 
ing the  tort.  But  the  larger  number  of 
states,  including  Rhode  Island,  hold  that  as- 
sumpsit will  not  lie  when  the  property  has 
not  been  so  changed  In  form.  So  It  was 
held  in  this  case  that  it  would  not  He  for  the 
value  of  goods  converted  by  defendant  and 
destroyed  while  In  his  possession,  after 
demand.  Whipple  v.  Stephens  [R.  I.]  61  A. 
375. 

9.  Where  plaintiff  claimed  brokers  were 
indebted  to  him  by  reason  of  a  breach  of 
duty   in   failing   to   require    margins   from   a 
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§  2.  The  common  counts.'^^ — At  eommon  law  when  the  action  is  based  on 
an  express  promise,  special  assumpsit  must  be  brought/^  unless  the  facts  alleged 
are  such  that  the  law  raises  therefrom  an  implied  promise.^' 

When  a  contract  is  executed  and  nothing  further  remains  to  be  done  on  the 
part  of  the  plaintiff,  he  may  recover  on  the  common  counts,^*  When  a  contract 
has  been  performed,  the  fact  that  it  was  unenforceable  because  not  in  writing, 
wiU  not  warrant  the  bringiag  of  a  quantum  valebat  to  recover  alleged  damages 
for  breach.^"  Under  a  statute  forbidding  the  use  of  the  common  counts  unitedly, 
but  permitting  the  count  on  an  account  annexed,  when  one  or  more  of  the  items 
claimed  would  be  described  by  any  one  of  the  common  counts,  such  count  on  an 
account  annexed  includes,  by  intendment,  all  the  allegations  of  all  the  common 
counts.^"  A  statute  authorizing  the  general  counts  in  assumpsit  in  actions  on 
insurance  policies,  and  providing  that  the  plea  of  nonassumpsit  shall  put  in  is- 
sue only  the  execution  of  the  policy  and  the  amount  of  damages  sustained  there- 
under, does  not  place  upon  the  defendant  the  burden  of  establishing  the  facts 
which  he  must  put  in  issue,^'  and  it  is  therefore  constitutional.^*  The  statute  in 
Michigan,  providing  that  an  action  in  assumpsit  may  be  brought  for  fraudulent 
representations  or  conduct  for  which  trespass  on  the  case  would  lie  is  constitu- 
tional.^' To  maintain  such  an  action  under  this  statute,  it  must  clearly  appear, 
by  the  necessary  averments  or  by  reference  to  it,  that  the  suit  is  within  the  statu- 
tory provisions.""  Special  counts  under  this  statute  may  be  united  with  the  com- 
mon counts  in  assumpsit.'^ 

Goods  sold  and  delivered. — Both  sale  and  delivery  must  appear  to  sustain  a 
count  in  common  form  for  goods  sold  and  delivered.^* 


lender  of  stocks  borrowed  to  cover  a  short 
sale,  he  could  not  recover  the  amount 
claimed  on  common  counts  for  money  had 
and  received,  since  the  breach  of  duty.  If 
aiiy,  was  a  breach  of  contract,  not  a  tort 
which  could  be  waived  and  suit  in  assump- 
sit brought.  Morris  v.  Jamieson,  205  111. 
87,    68    N.    E.    742. 

10.  But  there  can  be  no  such  waiver 
when  the  right  to  either  remedy  does  not 
exist.     "Whipple  v.  Stephens  [R.  I.]  57  A.  375. 

11.  See  1  Curr.  L.   236. 

12.  In  an  action  on  an  Insurance  policy, 
the  promise,  conditions  and  fulflllment  of 
the  conditions,  must  be  set  forth.  Hersey 
V.  Northern  Assur.  Co.,  75  Vt.  441,  56  A.  95. 
There  can  be  no  recovery  on  common  counts 
on  a  promise  to  answer  for  the  debt  or  de- 
fault of  a  third  person.  West  v.  Grainger 
[Fla.]  35  So.  91.  Suit  on  the  common  counts 
cannot  be  maintained  for  the  recovery  back 
of  rent  paid  because  of  breach  of  covenant 
for  quiet  enjoyment..  Prochaska  v.  Fox 
[Mich.]    100  N.   W.   746. 

13.  Plaintiff's  ownership  of  property,  its 
destruction  by  Are,  and  payment  of  pre- 
miums, do  not  raise  an  Implied  promise  to 
pay  Insurance.  Hersey  v.  Northern  Assur. 
Co.,  75  Vt.  441,  56  A.  95. 

14.  Common  counts  for  goods  sold  and  de- 
livered, for  money'  paid  for  the  use  of  the 
defendants,  and  for  work  and  labor.  Mas- 
sey  v.  Greenabaum  Bros.  [Del.]  58  A.  804. 
Plaintiff  exchanged  a  stock  of  goods  for  de- 
fendant's farm,  agreeing  to  assume  an  In- 
cumbrance thereon.  The  mortgage  was 
for  a  larger  amount  than  that  agreed  to  be 
assumed.  Held,  plaintiff  having  fully  exe- 
cuted could  recover  the  excess  from  the  de- 
fendant In  assumpsit.  Wilson  v.  Wilson 
[Mo.  App.]    80  S.  W.  711. 


15.  The  contract,  though  void,  expresses 
the  terms  on  which  both  parties  acted.  St. 
Louis  Hay  &  Grain  Co.  v.  United  States,  191 
U.  S.   159,  24  S.  Ct.  47. 

16.  Hence  Includes  an  allegation  that 
money  was  paid  at  defendant's  request.  Rev. 
Laws,  c.  173,.  §  6,  clauses  7,  8.  Action  to  re- 
cover taxes  paid  on  defendant's  land.  Mass. 
Mut.  Life  Ins.  Co.  v.  Green  [Mass.]  70  N.  E. 
202. 

17.  Acts  1896,  No.  121,  p.  89.  Hersey  v. 
Northern  Assur.  Co.,  76  Vt.  441,  66  A.  95. 

18.  It  does  not  alter  the  substantive  rights 
of  the  parties.  Hersey  v.  Northern  Assur. 
Co.,   75   Vt.    441,   66   A.    95. 

19.  Comp.  Laws,  1897,  §  10421.  First  Nat. 
Bank  v.  Steel  [Mich.]  99  N.  W.  786. 

20.  Where  two  corporations  merge  in  one, 
receiving  stock  of  the  new  corporation  in 
proportion  to  their  assets,  an  action  In  as- 
sumpsit for  money  had  and  receiv'ed  will 
not  He  to  recover  from  a  stockholder  an 
amount  in  excess  of  the  real  value  of  his 
stock,  alleged  to  have  been  obtained  by 
fraudulent  representations  as  to  its  value. 
Anderson  Carriage  Co.  v.  Pungs  [Mich.]  95 
N.  W.   986. 

21.  To  recover  money  loaned  on  worthless 
security  by  defendant's  fraud.  First  Nat. 
Bank  v.  Steel   [Mich.]   99  N.  W.   786. 

22.  One  cannot  recover  on  a  complaint  for 
goods  sold  and  delivered  when  the  proof 
tends  to  show  an  account  stated,  no  sale  or 
delivery  being  shown.  Consolidated  Car 
Heating  Co.  v.  Kahn,  84  N.  Y.  S.  919.  The 
common  count  in  assumpsit  declaring  on  a 
promise  to  pay  for  goods  sold  and  deliv- 
ered cannot  be  used  In  a  suit  against  a 
vendee  of  the  original  vendee  to  recover  a 
balance  due  on  goods  sold,  where  the  seller 
forebore  to  take  the  goods  under  a  mortgage 
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Money  had  and  received.'^^ — An  action  in  this  form  may  be  maintained  to 
recover  money  paid  on  a  judicial  order  or  judgment  subsequently  set  aside,^*  or 
money  paid  on  a  conditional  sale  after  breach,  of  the  contract  by  the  seller.^^  It 
is  maintainable  by  a  principal  to  recover  money  misappropriated  by  an  agent,"" 
by  a  corporation  to  recover  money  received  from  its  officers  under  a  contract 
void  because  ulti-a  vires/'  by  one  who  has  innocently  made  payments  on  an  execu- 
tory contract,  void  by  statute,  to  recover  money  so  paid,^'  or  by  a  cestui  que 
use  against  one  who  has  received,  and  neglects  or  refuses  to  pay  over,  money 
received  for  plaintiff's  use.='  The  action  for  money  had  and  received  may  be 
maintained  irrespective  of  whether  it  is  maintainable  as  an  action  of  trover  and 
conversion.'" 

Money  paid.^^ — Assumpsit  will  lie  to  recover  money  paid  by  plaintiff  tc  a 
third  person  at  defendant's  request,  to  satisfy  a  -claim  against  him.'"  A  coant 
for  money  paid  must  state  it  was  paid  at  defendant's  request,''  and  the  omission 
of  such  allegation  will  not  be  cured  by  the  allegation  of  a  subsequent  promise 
to  pay  in  other  counts.'*  Under  a  statute  providing  for  a  recovery  of  expenses 
incurred  in  breaking  log  jams  and  driving  logs  of  another  in  order  to  secure  a 
passageway,  expenses  incurred  in  merely  moving  logs  to  one  side  cannot  be  re- 
covered." 

Worhj  labor  and  materials. — Where  the  employer  refuses  to  perform,  after 
performance  by  the  employe,  under  a  contract  of  employment,  the  employe  may 
treat  the  contract  as  rescinded  and  sue  on  a  quantum  meruit.'"  In  such  case 
plaintiff  may  recover  an  amount  not  exceeding  that  claimed,  if  it  appears  that 
there  was  no  agreement  as  to  price."  One  who  has  failed  to  fully  perform  his 
contract  may  recover  the  value  of  labor  and  materials  actually  furnished  under  it, 
not  to  exceed  the  contract  price,"  and  in  such  action  the  defendants  may  recoup 
damages  for  failure  to  fully  perform,  unless  they  have  waived  that  right."  Where 
a  contractor  coiild  maintain  mandamus  to  compel  city  officials  to  levy  new  assessr 
ments  to  pay  for  sewer  construction,  he  could  not  recover  from  the  city  in  assump- 
sit.*" 


given  by  the  original  vendee,  the  subsequent 
vendee    having   promised    to    pay.      Miller    v. 
Wilbur    [Vt.]    56   A.    280. 
83.     See  1  Curr.   L.  237. 

24.  Presumption  is  that  -payment  was 
made  upon  implied  understanding  of  restora- 
tion under  such  circumstances.  Harrigan  v. 
Gilchrist  [Wis.]   99  N.  W.  909. 

25.  Wood  V.  Kaufman  [Mich.]  97  N.  W.  47. 

26.  Guernsey  v.  Davis,  67  Kan.  378,  73  P. 
101. 

37.  Loan  to  a  private  partnership.  Leigh 
V.  American  Brake  Beam  Co.,  205  111.  147,  68 
N.   B.   713. 

28.  Jones  v.  Mutual  Fidelity  Co.,  123  F. 
506. 

29.  If  plaintiff  is  legally  entitled  to  the 
money,  it  is  immaterial  how  it  came  into 
defendant's  hands.  York  v.  Farmers'  Bank 
[Mo.  App.]   79  S.  W.  968. 

30.  Bank  received  money  with  notice  of 
the  title  of  plaintiff  thereto.  York  v.  Far- 
mers' Bank  [Mo.   App.]   79  S.  W.   968. 

31.  See  1  Curr.  L.  237. 

32.  Proof  that  payment  was  by  a  receipt 
for  money  due  plaintiff  is  not  a  material  va- 
riance from  an  allegation  in  a  bill  of  par- 
ticulars alleging  a  cash  payment.  MoNer- 
ney  v.  Barnes  [Conn.]    58  A.  714. 


33,  34.  Massachusetts  Mut.  Life  Ins.  Co.  v. 
Green   [Mass.]   70  N.  E.   202. 

35.  Doj'le  V.  Pelton   [Mich.]   96  N.  W.  483. 

36.  Boyd  v.  Vale,  84  App.  Div.  414,  82  N. 
Y.  S.  932.  The  value  of  services  rendered 
under  a  contract  so  terminated  may  be  re- 
covered under  a  common  count,  no  objection 
being  made  to  the  form  of  the  pleading. 
Jerson  v.  Lee,  67  Kan.  539,  73  P.  72.  Em- 
ploye may  elect  to  sue  on  the  contract  for 
damages  for  the  breach,  or  recover  in  quan- 
tum meruit  the  value  of  his  services.  That 
employer  boarded  employe's  mother  and 
father  for  a  time  in  part  payment  for  serv- 
ices would  not  prevent  a  recovery  on  quan- 
tum meruit.  Brown  v.  Woodbury,  183  Mass. 
279,   67   N.  B.   327. 

37.  Gill  V.  Staylor,  97  Md.  665,  56  A.  398. 
Verdict  of  $500  for  services  of  daughter-in- 
law  to  a  decedent  held  not  excessive.  Allen 
v.  Allen,  101  Mo.  App.  676,  74  S.  W.  396. 

38.  39.  Decker  v.  School  Dist.  No.  2,  101 
Mo.  App.  115,  74  S.  W.  ,390.  In  an  action  on 
a  special  contract  for  construction  of  a,  house 
there  may  be  a  recovery  on  common  counts 
for  work,  labor  and  materials,  if  an  accept- 
ance of  the  work  by  defendant  be  shown. 
Aarnes  v.  Windham,  137  Ala.  513,  34  So.   816. 

40.  City  of  Alton  v.  Foster,  207  111.  150, 
69  N.  B.  783. 
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§  3.     Declaration^  pleas,  and  defenses.^^ — In  assumpsit  the  gist  of  the  action 
is  the  promise  to  pay  by  defendant,  and  this  promise  the  declaration  must  clearly 
allege,*^  unless  its  omission  is  permitted  under  a  statute.^^     The  averment  of  the 
promise  may  be  in  the  same  form  or  language,  -whether  the  promise  is  implied  or 
express.**    A  count  on  a  quantum  meruit  for  work,  labor,  and  services,  must  al- 
lege nonpayment,*"     Statutory  provisions  modifying  the  common  law  remedy  or 
procedure  must  be  observed.     Statutes  may  provide  forms  for  the  statement  of 
counts,*"  or  prescribe  what  pleadings  shall  be  required,*'  or  require  affidavits  in 
certain  cases.**     Though  a  bill  of  particulars  filed  with  a  declaration  for  work 
and  labor  is  defective,  the  declaration  will  be  held  sufficient  on  appeal  if  it  shows 
defendant  indebted  to  plaintiff  in  a  certain  sum  which  he  agreed  to  pay.*°     A 
special  count  to  enforce  a  lien  for  labor  may  be  joined  in  a  common  law  action 
with  common  counts  for  work  done  and  materials  furnished,  and  upon  account 
stated.''"     Under  a  statute  providing  that  general  counts  in  assumpsit  shall  be  a 
sufficient  declaration  in  actions  on  insurance  policies,  the  general  counts  must  be 
aptly  framed  for  the  recovery  of  money  due  on  a  policy,  but  need  not  set  forth 
the  terms  and  conditions  of  the  contract  of  insuranee.^^     The  declaration  need  not 
state  that  the  specification  required  by  this  statute  has  been  filed,  since  such  speci- 
fication, when  filed,  is  a  part  of  the  record.""     A  petition  that  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  certain  property,  consigned  to  and  sold  by 
a  third  person,  and  that  defendant  had  received  the  proceeds  of  such  sale  with 
k,nowledge  of  plaintiff's  right  thereto,  and  that  plaintiff  had  demanded  payment 
which  defendant  had  refused,  states  a  cause  of  action  for  money  had  and  re- 
ceived.^'    A  declaration  contaiaing  allegations  which  are  patently  inconsistent  is 
subject  to  a  general  demurrer.'*     An  allegation  in  the  declaration  that  all  counts 
are  for  the  same  cause  of  action  will  not  render  a  count,  otherwise  good,  demur- 
rable.""    Where  a  declaration  contains  two  counts,  one  based  on  an  affirmance  and 


41.  See  1  Curr.  L.  238. 

42.  Wald  V.  Dixon  [W.  Va.]  46  S.  B.  918. 
A.  declaration  in  assumpsit,  based  on  con- 
tract, must  allege  mutual  promises  based  on 
Eufflcient  consideration.  If  based  on  an  ac- 
cord and  satisfaction,  such  agreement  must 
be  complete  as  alleged.  Grover  v.  Ohio  Riv- 
er R.  Co.,  53  W.  Va.  103,  44  S.  E.  147. 

43.  A  common  count  of  indebitatus  for 
services  rendered  is  not  demurrable  for  fail- 
ure to  include  the  usual  allegation  of  a 
promise  to  pay.  Under  Code  1887,  |  3272, 
providing  for.disregard  of  defects  on  demur- 
rer unless  there  be  an  omission  of  something 
essential  to  the  cause  of  action.  City  of 
Newport  News  v.  Potter  [C.  C.  A.]  122  F. 
321. 

44.  If  implied,  the  proof  need  not  show 
a  promise,  but  only  a  liability  under  the 
allegations.  "Wald  v.  Dixon  [W^.  Va.]  46  S.  E. 
SIS. 

45.  Bacon  v.  Chapman,  85  App.  Dlv.  309, 
S2   N.    Y.    S.    545. 

48.  A  count  reading,  "For  money  payable 
to  plaintiff.  For  money  had  and  received 
by  the  defendant  for  the  use  of  the  plaintiff," 
held  a  sufficient  compliance  with  a  statute 
requiring  such  a  count  to  read:  "For  money 
payable  by  the  defendant  to  the  plaintiff." 
Littleton  v.  Wells  &  McComas  Council,  No. 
14   [Md.]    56  A.  798. 

47.  The  statute  required  plaintiff  in  as- 
sumpsit to  file  a  concise  statement  of  his 
demand  and  the  defendant  to  enter  the  stat- 
utory plea.  Instead  there  were  filed  an  an- 
swer, replication,  amended  answer,  amended 


replication,  and  rejoinder,  no  plea  being  filed.  . 
Act    1887,    p.    271.      Hatfield    v.    Thomas    Iron 
Co.   [Pa.]  57  A.   950. 

48.  A  plaintiff  seeking  to  take  advantage 
of  a  statute  providing  that.  If  plaintiff  In  as- 
sumpsit file  an  affidavit  of  his  claim  with  the 
declaration,  no  plea  In  bar  will  be  received 
without  an  affidavit,  must  make  his  affidavit 
conform  strictly  to  the  statutory  require- 
ments [Code  1887.  §  3286].  Merriman  Co.  v. 
Thomas  &  Co.  [Va.]  48  S.  E.  490.  Aflidavit 
held  defective  because  insufficient  and  not 
shown  to  have  been  filed  by  one  having  au- 
thority.     Id. 

49.  Noyes  Carriage  Co.  v.  Robbins,  31  Ind. 
App.    300,    67    N.    E.    959. 

50.  Under  Rev.  St.  1892,  §§  1004,  1744,  as 
amended  by  chapter  4582.  p.  122.  West  v. 
Grainger    [Fla.]    35    So.    91. 

51.  Acts  1896,  No.  121,  p.  89.  Hersey  v. 
Northern    Assur.    Co.,    75    Vt.    441,    56    A.    95. 

52.  Hersey  v.  Northern  Assur.  Co.,  75  Vt. 
441,    56    A.    95. 

53.  York  V.  Farmers'  Bank  [Mo.  App.]  79 
S.  W.  968. 

64.  Counts  alleging  that  defendant  Is  In- 
debted to  plaintiff  on  a  policy  of  insurance 
by  reason  of  a  loss,  and  that  in  considera- 
tion thereof,  and  of  certain  other  things,  It 
undertook  to  pay  a  certain  sum  If  a  loss 
should  occur,  and  that  such  loss  has  occur- 
red, are  patently  inconsistent.  Hersey  v. 
Northern  Assur,  Co.,   75  Vt.  441,  56  A.   95. 

55.  Massachusetts  Mut.  Life  Ins.  Co.  v. 
Green  [Mass.]   70  N.  E.  202. 
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the  other  on  a  disaffirmance  of  the  contract,  plaintiff  may  rely  on  both  through- 
out the  trial,  and  strike  out  one  and  rely  on  the  other  at  the  close  of  the  evi- 
dence."' A  court  has  no  power  to  permit  the  amendment  of  a  declaration  con- 
taining the  common  counts  in  assumpsit  by  the  addition  of  a  count  "in  tort."''  When 
a  verdict  is  for  a  sum  greater  than  that  demanded  in  the  complaint,  but  the  evi- 
dence shows  plaintiff  entitled  to  the  sum  awarded,  the  demand  in  the  complaint 
may  be  deemed  amended."* 

The  plea  of  the  general  issue  admits  the  capacity  in  which  the  defendant  is 
sued."'  Under  the  general  issue  the  defendant  may  prove  that  plaintiff  prevented 
performance  of  the  contract  by  him.°°  Where  a  declaration  contains  a  special 
count  and  also  common  counts  and  defendant  demurs  to  the  declaration  generally, 
except  the  common  counts,  he  may  be  required  to  plead  to  the  common  counts 
without  requiring  the  plaintiff  to  amend  by  striking  the  matter  held  bad  on  the 
demurrer.'^  Where  special  assumpsit  was  brought  to  recover  a  sum  promised,  to 
procure  a  settlement  of  insurance  policies,  and  the  proof  showed  an  agreement 
procured  by  plaintiff,  which  defendant  refused  to  carry  out,  there  was  at  most  a 
variance,  not  a  failure  of  proof.*^  The  sufficiency  of  the  affidavit  of  defense  de- 
pends upon  the  facts  of  the  particular  case." 

§  4.  Evidence.^* — ^Under  an  allegation  that  the  services  sued  for  were  reason- 
ably worth  a  certain  sum  which  defendant  agreed  to  pay,  plaintiff  may  show  nature, 
extent,  and  fair  value  of  the  services,  and  the  circumstances  under  which  they 
were  rendered.'"  The  contract  price  of  the  services  is  competent  evidence  on 
the  question  of  their  value."  Evidence  as  to  wages  received  by  another  employe 
is  incompetent,'^  and  evidence  as  to  plaintiffs  manner  of  living  is  iaadmissible 
to  show  nonpayment  of  wages."  A  promise  by  a  decedent  to  pay  a  daughter-in- 
law  for  services  need  not  be  shown  by  direct  evidence,  but  may  be  proved  by  cir- 
cumstances and  the  nature  of  the  services."  A  book  accoimt  admissible,  the  evi- 
dence tending  to  show  it  correctly  kept." 

ASYXTTMS  AND  HOSFITAIiS. 


S  1.  Officers,  Their  Fonvera,  Dntles  and 
Uabllltles   (352). 

S  2.  Maintenance  of  Instltntlona  and  Sup- 
port of  Inmates    (353). 


i  3.     Liability    of    Institntions    or    Officers 
for  Inlnrlea  to  Inmate*  (353). 


§  1.    Officers,  their  powers,  duties  and  liabilities.''''^ — ^The  salary  and  term  of 


66.     Brown  V.  Woodbury,  183  Mass.  279,  67 

N.   E.    327. 

57.  Doyle  v.  Pelton   [Mich.]    96  N.  W.   483. 

58.  Noyes  Carriage  Co.  v.  Robblns,  31  Ind. 
App.  300,   67  N.  B.   959. 

59.  In  assumpsit,  the  defense  that  de- 
fendant Is  not  executor,  must  be  pleaded  In 
abatement,  otherwise  It  Is  waived.  Stewart 
V.  Smith,  98  Me.  104,  56  A.  401. 


Kelly   V.    Fahrney    [C.    C.    A.]    123    F. 

West-  V.  Grainger  [Fla.]   35  So.  91. 
Muldoon  V.  Meriwether,   25   Ky.   L.   R. 


60. 

280. 
61. 
62. 

2085,    79    S.   W.    1183. 

63.  In  an  action  for  money  had  and  re- 
ceived, being  money  given  defendants  to 
purchase  stock  with  leave  to  apply  part  for 
expenses,  etc.,  It  being  charged  that  the 
stock  bought  was  defendants'  own,  and  that 
it  had  cost  them  $200,  whereas  they  sold  It 
for  $300,  an  affidavit  of  defense  setting  up 
that  plaintiffs  knew  defendants  owned  the 
stock  and  that  it  cost  them  $300,  etc.,  held. 


by  divided  court,  sufficient  to  take  case  to 
the  Jury.  Tranter  v.  Porter,  207  Pa.  279,  66 
A.  539.  In  an  action  to  recover  an  alleged 
loan,  an  affidavit  of  defense  setting  up  that 
plaintiff  held  the  funds  only  as  trustee  for 
defendant,  held  sufficient.  Knight  v.  Somer- 
ton  Hills  Cemetery,  205  Pa.  552,  55  A.  636. 

64.  See  1  Curr.  L.  238. 

65.  Shirk  v.  Brookfleld,  77  App.  Dlv.  295, 
79  N.  T.  S.  225.  Under  an  Indebitatus  count 
for  services,  evidence  of  the  value  of  the 
services  Is  admissible.  City  of  Newport 
News  V.  Potter   [C.  C.  A.]    122   F.   321. 

66.  Boyd  v.  Vale,  84  App.  Dlv.  414,  82  N. 
T.  S.  932.  The  written  contract  of  employ- 
ment is  admissible.  Shirk  v.  Brookfleld,  77 
App.  Dlv.   295,  79  N.  T.  S.  225. 

67.  68.  Gill  V.  Staylor,  97  Md.  665,  55  A. 
398. 

69.  Allen  V.  Allen,  101  Mo.  App.  676,  74  S. 
W.  396.  Statements  by  decedent  to  a  third 
person  are  competent  on  this  issue.     Id. 

70.  Hurley  v.  Macey,  87  N.  T.  S.  924. 
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office  of  members  of  the  State  Board  of  Charities  and  Corrections  may  be  regu- 
lated by  the  legislature.'^  The  trustees  of  a  charitable  corporation  have  no  power 
to  establish  a  pay-pupil  department.'*  The  trustees  of  the  Michigan  Asylum  for 
the  Insane  have  no  authority  to  obligate  the  state  to  pay  for  drafting  proposed 
legislation/*  and  it  was  the  duty  of  the  state  auditor  to  refuse  to  audit  such 
claims,'"  or  to  draw  his  warrant  for  the  maintenance  bills  of  the  asylum  until 
itemized  vouchers  covering  expenditure  of  money  previously  drawn  had  been  pre- 
sented." In  New  York,  the  matron  of  a  charitable  institution  may  make  a  bind- 
ing contract  to  furnish  a  competent  nurse  to  an  inmate." 

§  3.  Maintenance  of  institutions  and  support  of  inmates.''^ — ^A  voluntary 
association  cannot  be  subjected  to  an  ordinary  judgment  for  debt." 

§  3.  Liahility  of  institutions  or  officers  for  injuries  to  inmates.^" — That  a 
governmental  charitable  institution  has  power  to  sue  and  be  sued  does  not  render  it 
liable  for  negligence.^^  A  railroad  relief  department  is  not  a  charity  relieved  from 
liability  for  negligence "  in  employing  physicians/*  but  is  only  bound  to  exercise 
reasonable  care  in  selecting  them.*' 

ATTACHITEH-T. 


5  1. 

(854). 

§  a. 

§  3. 

(355). 

§  4. 

5  5. 

I  e. 


Definition,    Nature    and    DistlnctlonB 

In  WTiat  Aetions  It  Will  Issue  (364). 
Rlslit  to    and   Grounds   for  tlie  Writ 

Attachable  Property  (857). 
Procedure  In  General  (359). 
Afflda-Fit  and  Its  Sufficiency  (361). 


9  7.  Attacliinent  Bond  on  rTndertaklng) 
Terms  (862). 

S  8.     The  'Writ  or  'Warrant   (863). 

9  9.  The  Levy  or  Seizure;  IndemnUylns 
Bonds   (804). 

§  10.     Return  to  the  Writ  (865). 

9  11.  Custody,  Sale,  Redelivery,  or  Re- 
lease of  Attached  Property  (366). 


71.  See  1   Curr.  L.  508. 

72.  Constitution  limiting  the  number  of 
members  of  State  Board  of  Charities  and 
Corrections  to  five  is  not  violated  by  a  laiv 
creating  a  ne'sr  board  of  three  to  take  the 
place  of  the  old  board.  Thomas  v.  State  [S. 
D.]  97  N.  "W.  1011.  Constitutional  provision 
that  compensation  of  a  public  ofiicer  shall  not 
be  changed  during  his  term  is  not  violated 
by  appointing  a  new  Board  of  Charities  and 
Corrections  and  changing  the  salary.  Id. 
The  contention  that  the  legislature,  having 
once  fixed  the  compensation  of  members  of 
the  State  Board  of  Charities  and  Corrections 
have  no  po'wer  to  change  It,  is  untenable. 
Id. 

73.  A  testator  bequeathed  a  sum  for  the 
establishment  of  a  school  for  destitute  chil- 
dren. A  corporation  was  constituted  to  car- 
ry out  his  will.  It  was  enjoined  from  es- 
tablishing a  pay  pupil  department.  Rankine 
V.  De  Veaux  College,  41  Misc.  656,  85  N.  T. 
S.  239. 

74.  Revision  of  asylum  laws.  Phelps  v. 
Auditor  General  [Mich.]  99  N.  W.  374,  citing 
Gahil  V.  Board  of  State  Auditors,  127  Mich. 
487,  86  N.  "W.  950,  holding  that  the  governor 
did' not  have  such  authority. 

75.  76.  Comp.  Laws  1897,  §  1207.  Phelps 
V.  Auditor  General   [Mich.]  99  N.  W.   374. 

77.  If  such  authority  is  conferred  by  the 
trustees.  Ward  v.  St.  Vincent's  Hospital,  78 
App.  Dlv.  S17,  79  N.  T.  S.  1004.  But  a  mere 
assurance  that  a  nurse  was  competent  is  not 
sufficient.  Id.  A  physician  familiar  with 
her  work  was  competent  to  testify  as  to 
her  ability.  Her  own  testimony  that  she 
had  had  entire  charge  of  similar  work  was 
competent.  Id.  Conduct  of  nurse  in  this 
particular  case  admissible.     Id. 

78.  See  1  Curr.  L.  509. 

3  Cutr.  Law — 23 


79.  Parties  as  trustees  of  a  voluntary  re- 
ligious association  expended  their  moneys  in 
erecting  a  building  which  was  subsequently 
sold.  The  association  held  no  property  as 
a  general  fund,  but  all  its  property  was  char- 
ged with  charitable  uses  distinct  from  the 
building  in  question.  Methodist  Episcopal 
Church  South  v.  Clifton  [Tex.  Civ.  App.]  78 
S.  "W.   732. 

80.  See  1  Curr.   L.  610. 

81.  The  Alabama  Insane  Hospital  Is  a 
state  agency  and  not  subject  to  suits  for 
damage  arising  from  its  negligence  in  oper- 
ating coal  mines  on  the  premises  for  pur- 
pose of  furnishing  fuel  for  the  hospital. 
■White  V.  Alabama  Insane  Hospital,  138  Ala. 
479,  35  So.  454.  Trustees  of  an  asylum  joined 
in  an  answer  with  the  contractor  against  a 
materialman.  The  contractor  alone  might 
have  answered.  Held,  this  did  not  render 
them  liable  for  Interest  on  the  money  in  con- 
troversy In  their  hands,  which  by  injunction 
they  were  prevented  from  paying  to  any 
one.  Newport  'Wharf  &  Lumber  Co.  v.  Drew, 
141  Cal.  103,  74  P.  697.  See  1  Curr.  L.  510, 
n.   74. 

82.  Haggerty  v.  St.  Louis,  etc.,  R.  Co.,  100 
Mo.  App.  424,  74  S.  W.  456.  'Where  a  medi- 
cal examiner  visited  a  patient  occasionally 
and  advised  him  as  to  certain  matters,  he 
was  held  an  attending  physician.  Haggerty 
V.  St.  Louis,  etc.,  R.  Co.,  100  Mo.  App.  424, 
74  S.  'W.  456.     See  1  Curr.  L.  510. 

83.  Not  liable  under  doctrine  of  respond- 
eat superior  for  malpractice  or  negligence. 
Haggerty  v.  St.  Louis,  etc.,  R.  Co.,  100  Mo. 
App.  424,  74  S.  'W.  456.  "Whether  an  examin- 
ing physician  had  authority  to  employ  anoth- 
er to  treat  an  injured  employe,  held  a  ques- 
tion for  the  jury.     Id. 
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§  12.  Forthcoming  Bonds  and  Receipts 
(367). 

§  13.  lilen  or  Other  Consequences  of  Levy 
(367). 

§  14.  Conflicting  Levies,  Liens,  and  Cred- 
itors; Priorities   (368). 

i  15.  Enforcement    and    Dissolution,    Dis- 


charge,   Vacation,    or    Abandonment    of    At- 
tachment  (370). 

A.  Validity     and     Grounds     for     Setting 
Aside  (370). 

B.  Procedure  (371). 
§  16.     Hostile  and  Opposing  Claims  to  At- 
tached Property  (373). 

§  17.      Wrongful  Attachment   (374). 

§  1.  Definition,  nature  and  distinctions.^* — Attachment  is  a  statutory  rem- 
edy, and  the  local  statutes  must  be  consulted,  any  seemingly  general  rule  being  so 
only  by  reason  of  similar  enactments  in  various  states.  It  is  a  summary  remedy,*^ 
and  the  statutes  thereon  are  to  be  strictly  interpreted  or  construed.*"  After  appear- 
ance, the  suit  proceeds  in  personam,  remaining  a  proceeding  in  rem  as  to  the  prop- 
erty attached.*'  A  proceeding  upon  foreign  attachment  is  in  rem.*'  Attachment 
laws  wiU  not  be  impliedly  repealed  by  further  laws  upon  the  same  subject,  unless 
the  intention  of  the  legislature  is  plain.*' 

§  2.  In  what  actions  it  will  isstte.'"— Statutes  regulating  the  grounds  of  at- 
tachment do  not  afEect  rights  of  attachment  previously  vested."^  A  party  to  sustain 
an  attachment  must  have  a  just  claim  to  found  it  upon,'*  the  complaint  must 
state  a  cause  of  action,"*  and  under  the  statutes  of  some  states  contain  a  sufficient 
allegation  of  the  service  of  the  writ  of  attachment."*  Unliquidated  demands,"*  or 
nominal  damages,"'  will  not  generally  support  attachment.  The  word  "damages" 
after  the  amount  alleged  to  be  due  as  a  debt  is  construed  as  only  embracing  inter- 
est, thus  rendering  the  amount  claimed  certain.*'  Special  grounds,  as  fraud,  non- 
residence,  or  concealment,  must  in  some  states  coexist  with  the  fact  that  the  action 
is  of  a  given  class."*  In  most  states  attachments  wiU  issue  on  claims  arising  on 
contract;""  this  includes  implied  contracts.*  A  contract  being  separable,  an  at- 
tachment may  issue  if  justified  by  any  separable  part.*  A  del  credere  agent,  pay- 
ing his  employer,  may  sue,  in  his  own  name,  the  vendee,  and  attach  his  property.* 
The  vendor  in  a  conditional  sale  cannot  maintaia  an  attachment  in  an  action 


84.  See  1  Curr.  I*  239. 

85.  Forbes  Piano  Co.  v.  Owens  [Ga.]  47  S. 
K.    938. 

86.  Munger  v.  Doolan,  75  Conn.  656,  55  A. 
169;  Buchanan  v.  Bdmlsten  [Neb.]  95  N.  W. 
620;  Forbes  Piano  Co.  v.  Owens  [Ga.]  47  S. 
B.  938. 

87.  Chemical  Nat.  Bank  v.  Kellogg  [N.  J. 
Law]  67  A.  149. 

88.  If  neither  of  the  defendants  own  the 
property,  they  are  not  affected  in  any  way. 
Coughran  v.  Germain  [S.  D.]  97  N.  W.  743. 

89.  P.  L..  1901,  p.  158,  §  1,  Is  not  impliedly 
repealed  by  P.  L<.  1903,  p.  560,  §  84.  See  this 
case  for  history  of  attachment  legislation  in 
New  Jersey.  Hotel  Registry  Realty  Corp. 
V.  Stafford  [N.  J.  Law]  57  A.  145.  Attach- 
ment laws  of  Louisiana  are  only  modified, 
not  repealed,  by  Act  23  of  1900.  Hornbeck 
V.  Gilmer,  110  La.  500.  34  So.  651. 

90.  See  1  Curr.  L.   240. 

91.  Ky.  St.  1903,  §§  74-96,  as  to  assign- 
ments for  benefit  of  creditors.  Fitch  v. 
Duckwall,  25  Ky.  L.  R.   1535,  78  S.  W.  185. 

92.  Whitley  v.  Whitley's  Adm'r  [Ky.]  80 
S.   W.   825. 

93.  Porter  v.  Plymouth  Gold  Min.  Co. 
[Mont.]  74  P.  938;  Outerttridge  v.  Campbell, 
87  App.  Dlv.  697,  84  N.  T.  S.  537.  Allega- 
tions in  the  complaint  and  aflidavit  In  an 
action  for  conversion  of  money  held  to  show 
a  cause  of  action  therefor  and  to  support 
the  warrant  of  attachment.  Kelsey  v.  Bank 
of  Mansfield,  85  App.  Div.  334,  83  N.  Y.  S. 
281. 


94.  Code  Civ.  Proe.  §  649.  Allegation  of 
service  on  one  as  treasurer  is  insufficient 
without  an  averment  that  the  defendant  i.s 
a  corporation.  Barton  v.  Albert  Palmer  Co., 
87  App.  Dlv.  35,   83  N.  T.  S.   1041. 

95.  Stuart  v.  Chappell  [Md.]  57  A.  17. 
Held  would  lie  w^here  damages  were  caused 
by  delay  in  delivering  structural  steel  under 
a  contract.  Hale  Bros.  v.  Milliken,  142  Gal. 
134,  75  P.  653.  But  see  1  Curr.  L.  240,  n.  4, 
14. 

96.  Austrian  Eentwood  Furniture  Co.  v. 
Wright,   88   N.  T.    S.    142. 

97.  Gardner  v.  Swift  &  Co.  [Tenn.]  80  S. 
W.   764. 

98.  See  post,  §  3. 

99.  Sand.  &  H.  Dig.  §  325.  Judge  v.  Cur- 
tis [Ark.]  78  S.  W.  746.  On  a  contract  for 
the  "direct  payment"  of  money.  Code  Civ. 
Proc.  §  890,  will  not  issue  in  an  action 
against  sureties  on  a  bond  conditioned  to  be 
void,  if  the  principal  performed  his  contract. 
Ancient  Order  of  Hibernians,  Division  No.  1 
v.  Sparrow  [Mont]  74  P.  197. 

1.  Liability  of  one  knowingly  buying  crops 
subject  to  a  landlord's  lien  may  be  treated  by 
the  landlord  as  arising  upon  an  implied  con- 
tract.    Judge  V.  Curtis   [Ark.]   78  S.  W.   746. 

2.  A  contract  to  train  horses  for  a  cer- 
tain stated  compensation  and  a  per  cent,  of 
the  purses  won.  Brien  v.  Stone,  82  App.  Dlv, 
450,  81  N.   T.   S.   597. 

3.  McLean  v.  Colburn,  2  Ohio  N.  P.  fN.  S.) 
257. 
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for  the  purchase  price,  though  by  bringing  suit  he  waives  his  lien.*  Generally,  a 
secured  creditor  can  only  procure  the  levy  of  an  attachment  when  the  security 
without  any  fault  on  his  part  has  become  valueless.^  By  statute  in  some  states, 
a  landlord  in  an  action  to  recover  rent  can  attach  crops  growing  or  grown  upon 
the  land.*  The  collection  of  one's  debt  being  endangered  if  the  creditor  should 
stop  to  obtain  judgment  or  a  return  of  no  property  found,  an  attachment  will 
generally  issue.'  That  a  nonresident  has  conveyed  property  by  a  deed  of  trust  does 
not  authorize  an  attachment.'  An  attorney  cannot  attach  the  property  of  a  non- 
resident client  in  a  suit  to  recover  for  fees  without  notifying  his  client  and  giving 
him  an  opportunity  to  come  in  and  defend.' 

§  3.  Right  to  and  grounds  for  the  tvrit}'^ — Foreign  attachment  proceedings 
against  residents  of  a  state  are  void.^^ 

Nonresidence.^-— An  action  of  attachment  may  be  brought  against  a  nonresi- 
dent in  any  court  in  whose  jurisdiction  he  has  property,^"  and,  after  due  notice, 
the  court  may  satisfy  the  attachment  out  of  such  property.^*  A  nonresident  ap- 
pearing and  pleading  to  the  merits,  the  court  has  jurisdiction  of  his  person,^' 
unless  such  plea  is  made  with  a  distinct  protestation  that  no  jurisdiction  has  been 
acquired.^*  Personal  service  of  a  warrant  of  attachment  on  a  resident  member  of 
a  foreign  limited  partnership  does  not  confer  jurisdiction  so  as  to  render  a  non- 
resident partner  liable  therefor,  the  liability  incurred  by  the  resident  partner  being 
the  only  liability  attached.^'  It  appearing  from  the  judgment  roll  that  no  prop- 
erty was  attached,  that  defendant  was  a  nonresident,  was  not  served  and  did  not 
appear,  the  court  has  no  jurisdiction.^*  In  some  states,  attachment  may  be  made 
against  a  nonresident  after  two  non  ests.^°  The  filing  of  an  undertaking  is  not 
jurisdictional  to  the  right  to  have  an  attachment  issued  against  a  nonresident  de- 
fendant for  a  debt  not  due.^"  One  who  occasionally  comes  within  the  jurisdiction 
or  intends  at  some  uncertain  time  to  return  to  it  permanently  is  a  nonresident. 


4.  Mark  Means  Transfer  Co.  v.  Maokinzle 
[Idaho]    73  P.   135. 

5.  Security  worthless  at  the  time  of 
pledging,  and  never  becoming  valuable,  does 
not  preclude  the  creditor  from  obtaining  such 
.attachment  [Code  Civ.  Proo.  |  537].  MoPhee 
V.  Townsend,  139  Cal.  638,  73  P.  584. 

6.  Sess.  Laws  1901,  p.  141,  c.  17.  Greeley 
V.  Greeley,  12  Okl.  659,  73  P.  295.  Under 
Gen.  St.  1901,  §  3871,  landlord  is  entitled  to 
attach  crops  raised  by  a  tenant  upon  shares, 
the  tenant  having  disposed  of  an  apprecia- 
ble portion  of  the  crop,  even  though  the 
time  for  harvesting  and  delivering  the  land- 
lord's share  has  not  arrived,  and  the  crops 
being  sold,  the  landlord  is  entitled  to  his 
share  as  of  the  date  the  crop  should  have 
been  delivered  to  him.  Harmon  v.  Payton 
[Kan.]    74    P.    618. 

7.  Where,  on  the  day  after  levying  such 
an  attachment,  the  debtor  made  an  assign- 
ment for  the  benefit  of  creditors,  being  hope- 
lessly Insolvent,  its  net  loss  for  the  ten 
months  preceding  the  attachment  being  $20,- 
000  and  its  liabilities  increasing  every  day, 
held  sufficient  to  warrant  the  attachment. 
Herman  Goepper  &  Co.  v.  Phoenix  Erew.  Co., 
35  Ky.  L.  E.  84,  74  S.  "W.  726. 

8.  Chattel  mortgage  permitted  mortgagor 
to  retain  and  dispose  of  property,  substitut- 
ing other  of  the  same  kind  therefor,  held 
not  to  furnish  a  ground  of  attachment  where 
all  the  property  was  afterwards  embraced 
in  a  deed  of  trust  to  the  mortgagee.     Wolf 


&  Bro.  v.  Brwin  &  Wood  Co.,  71  Ark   438,  75 
S.   W.   722. 

0.     Truitt  V.  Darnell  [N.  J.  Eq.]   56  A.  692. 

10.  See  1  Curr.  L.  240. 

11.  Though  prosecuted  in  a  county  where 
they  did  not  reside  and  could  not  be  found, 
they  making  no  appearance.  Nelson  v.  Beat- 
rice [Neb.]  96  N.  W.  288;  Coles  &  Sons  Co  v. 
Blythe,  69  N.  J.  Law,  203,  54  A.  240. 

12.  See  1   Curr.   L   240. 

IS.  Though  temporarily  In  another  coun- 
ty [Code  Civ.  Proe.  art.  5,  §§  46-56].  Rey- 
nolds V.  Williamson  [Kan.]  74  P.  1122;  Na- 
tional Broadway  Bank  v.  Sampson  [N.  T.] 
71  N.  B.  766;  Jewett  v.  Boardman  [Mo.]  81  S. 
W.  186;  Hornbeok  v.  Gilmer,  110  La.  500,  34 
So.  651.  The  court  proceeds  only  against 
the  defendant's  interest  in  the  property  at- 
tached. Barnes  v.  Boston  Inv.  Co.  [Neb  ] 
94  N.  W.  101.     See  1  Curr.  L.  240,  n.  16. 

14.  Brand  v.  Brand,  25  Ky.  L.  R.  987,  76  S. 
W.  868;  Barnes  v.  Boston  Inv.  Co.  [Neb.]  94 
N.  W.  101;  Hornbeck  v.  Gilmer.  110  La  500 
34    So.    651. 

15.  Brand  v.  Brand,  25  Ky.  L.  R.  987.  76 
S.  W.   868. 

High  V.  Padrosa,  119  Ga.  648,  46  S.  E. 


1«. 

859. 
17. 


National  Broadway  Bank  v.   Sampson 

[N.    T.]    71    N.    E.    766. 
18.     Ireland  v.  Adair  [N.'d.]   94  N.  W    766 
1».     Code,  art.  9,  §  24.     Steuart  v.  Cha'pneli 

[Md.]   57  A.   17.  ^ 

20.     Gutterson   v.   Meyer   [Neb.]    94   N.   W. 


356 


ATTACHMENT  §  3, 


3  Cur.  Law. 


within  the  meaning  of  the  attachment  laws,^^  as  is  one  traveling  through  a  state 
delivering  lectures.^^  Temporary  absence  is  not  nonresidence  justifying  attach- 
ment.^' In  some  states  attachment  may  issue  against  the  property  of  an  adult 
resident  continuously  without  the  state  for  a  certain  period,  he  not  having  desig- 
nated a  person  to  receive  service.^* 

Attachmeni  against  corporations.^^ — In  most  states  writs  of  attachment  prop- 
erly issue  against  the  property  of  corporations.^® 

Fraudulent  transfer  or  disposition  of  property.^'' — Fraudulent  ti'ansfer  of  a 
debtor's  assets  is  ground  for  attachment  of  the  property.^'  Fraud,''*  actuaP" 
or  intended/^  is  an  essential  element.  Ordinarily,  fraud  should  be  found  as  a  find- 
ing of  fact,'''  though  a  conclusion  of  law  may  sometimes  suffice."  Ordinarily, 
sales  of  property  in  the  usual  course  of  business  to  customers  outside  of  the  state 


21.  Imperial  Cotton  Oil  Co.  v.  Allen  [Miss.] 
36  So.  216. 

NOTE.  Wlio  Is  a  nonresident  I  This  is  a 
question  of  actual  residence,  not  of  domicile, 
and  is  a  question  of  fact  to  be  determined 
by  the  ordinary  and  obvious  indicia  of  resi- 
dence. Keller  v.  Carr,  40  Minn.  428,  42  N.  W. 
292.  But  mere  temporary  absence  of  a  debtor 
from  the  state  does  not  render  him  a  non- 
resident even  though  he  may  not  have  a 
house  of  usual  abode  there  at  which  a  sum- 
mons against  him  might  be  served  during 
such  absence.  Keller  v.  Carr,  40  Minn.  428, 
42  N.  "W.  292;  Crawford  v.  Wilson,  4  Barb. 
[N.  T.]  604  J  Tlbbitts  v.  Townsend,  16  Abb. 
Pr.  [N.  T.]  221.  But  it  is  otherwise  where 
the  absence  is  protracted.  Haggart  v.  Mor- 
gan, 4  Sandf.  [N.  T.]  198;  Id.,  5  N.  T.  422,  55 
Am.  Dec.  350;  Caldwell  v.  Barclay,  1  Dall. 
[U.  S.]  306,  1  Law.  Ed.  149.  Absence  on  ac- 
count of  war  will  not  generally  justify  an 
attachment  for  nonresidence.  Clark  v.  Pratt, 
19  La.  Ann.  102;  Haynes  v.  Powell,  1  Lea 
[Tenn.]  347.  Contra,  Dorsey  v.  Kyle,  30  Md. 
612;  Dorsey  v.  Dorsey,  30  Md.  522,  96  Am. 
Dec.  633.  That  one  has  a  place  of  business 
in  a  state  will  not  of  itself  constitute  him  a 
resident.  In  these  cases  declarations  of 
intent  and  domicile  of  family  largely  govern. 
Breed  v.  Mitchell,  48  Ga.  533;  Chase  v.  Ninth 
Nat.  Bank,  56  Pa.  355;  Rayne  v.  Taylor,  10 
La.  Ann.  726;  Perrlne  v.  Evans,  35  N.  J.  Law. 
221;  Morgan  v.  Nunes,  64  Miss.  308;  Wallace 
v.  Castle,  68  N.  T.  370.  A  nonresident  com- 
ing into  a  state  does  not  become  a  resident 
until  he  has  formed  an  Intention  to  locate 
there.  Burrows  v.  Miller,  4  How.  Pr.  349; 
In  re  Fitzgerald,  2  Caines  [N.  T.]  318.  An 
absconding  debtor  is  not  necessarily  a  non- 
resident. Field  V.  Adreon,  7  Md.  209;  Crox- 
all  V.  Hutohlngs,  12  N.  J.  Law,  97;  Bar- 
net's  Case,  1  Dall.  [U.  S.]  153,  1  Law.  Ed. 
77;  Kennedy  v.  Balllie,  3  Teates  [Pa.]  55. 
Fugitives  from  justice  are  nonresidents. 
New  York  v.  Genet,  63  N.  T.  646,  4  Hun, 
487;  Thames  &  M.  Marine  Ins.  Co.  v.  Dlm- 
mick,  51  N.  T.  St.  Rep.  41,  22  N.  T.  S. 
1096.  But  see  Starke  v.  Scott,  78  Va.  180. 
— Prom  notes  to  Cousins  v.  Alworth  [Minn.] 
10  L.  R.  A.  504,  and  Monroe  v.  Williams  & 
Turley  [S.  C]  19  L.  R.  A.  665.  See  1  Curr. 
L.   241,   n.    23. 

22.  Garbett  v.  Mountford  [N.  J.  Law]  54 
A.    872. 

23.  Evidence  as  to  abandonment  of  home- 
stead and  removal  to  another  state,  being 
denied,  held  insufflcient.  Werner  v.  Lln- 
senmeyer  [Neb.]  94  N.  W.  105.  See  1  Curr. 
L.    241,    n.    22. 


24.  Code  Civ.  Proo.  §  636.  Certificate  of 
clerk  that  no  such  designation  has  been 
found  after  search  is  a  sufficient  basis  for 
a  creditor's  assertion  on  Information  and 
belief  in  the  affidavit  that  none  has  been 
made.  Ennls  v.  Untermyer,  87  N.  T.  S.  695. 
This  section  does  not  apply  to  the  city  court 
of  New  York,  which  is  governed  by  §  3169. 
Pierce  v.   Martin,    89  N.   Y.   S.   434. 

25.  See  1   Curr.   L.   241. 

26.  Gokey  v.  Boston,  etc.,  R.  Co.,  130  F. 
994. 

27.  See  1  Curr.  L.   241. 

28.  Belcher-Brown  Lumber  &  Mercantile 
Co.  v.  Drane  [Mo.  App.]  80  S.  W.  307.  See 
1  Curr.  L.  241,  n,  30. 

29.  Belcher-Brown  Lumber  &  Mercantile 
Co.  V.  Drane  [Mo.  App.]  80  S,  W.  307.  State- 
ment by  agent  of  corporation  about  to  move 
its  factory  to  another  state,  made  while 
engaged  in  dismantling  its  machinery,  that 
It  was  a  "dirty  Job,"  held  to  refer  to  the 
work  in  which  he  was  engaged  and  had 
no  reference  to  removal  as  affecting  cred- 
itors. Davis  V.  Reflex  Camera  Co.,  89  N.  Y. 
S.  587.  An  affidavit  of  attachment  showing 
that  defendant,  after  being  threatened  with 
suit,  stated  that  if  plaintiff  sued  he  would 
not  get  a  cent,  as  she  would  sell  her  prop- 
erty and  leave  New  York,  and  that  three 
days  thereafter  she  did  sell  it,  held  to  show 
an  intent  to  defraud  creditors.  Hill  v.  Mar- 
tin,  88  N.   Y.    S.    708. 

SO.  "Violation  of  the  limited  partnership 
law^  by  the  payment  of  an  honest  debt  Is 
not  such  actual  fraud.  Pfluke  Co.  v.  Papu- 
lias,  42  Misc.  15,  85  N.  Y.  S.  541.  That  the 
debtor  gave  a  chattel  mortgage  with  a  pro- 
vision allowing  him  to  sell  the  goods  mort- 
gaged without  accounting  for  the  proceeds 
or  reducing  the  debt,  and  that  he  had  so 
sold  some  of  the  goods  in  the  course  of  busi- 
ness,  is  not  such  actual  fraud.     Id. 

31.  Not  fraud  declared  by  statute  owing 
to  the  omission  of  certain  formalities.  Mohl- 
man  Co.  v.  Landwehr,  87  App.  DIv.  83,  83 
N.  Y.  S.  1073.  Transfer  must  be  made  with 
Intent  to  defraud  creditors.  This  Intent 
must  be  stated  in  the  affidavit.  American 
Bxch.  Bank  v.  Puckett  [Neb.]  95  N.  W.  796; 
Dunn  V.  Claunoh,  13  Okl.  577,  76  P.  143.  That 
one  is  about  to  dispose  of  his  property  so  as 
to  hinder  and  delay  creditors  is  not  a  ground 
for  attachment  proceedings.  Belcher-Brown 
Lumber  &  Mercantile  Co.  v.  Drane  [Mo. 
App.]  80  S.  W.  307.  But  see  1  Curr.  L.  241, 
n.    31. 

32,  33.  Zacharlae  v.  Swanson  [Tex.  Civ. 
App.]    77  S.  W.    627. 
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do  not  justify  attacliment.'*  The  mere  fact  that  a  debtor  is  about  to  leave  the 
state  is  no  ground  for  attachment.^"  A  debt  being  fraudulently  contracted  an 
attachment  may  be  had.''  In  the  absence  of  statutory  definitions,  the  word 
"debt"  as  here  used  imports  an  obligation  resting  upon  contract.'^  One  from  whom 
property  is  obtained  by  fraud  may  attach  the  same  upon  discovering  the  fraud.'* 
The  right  of  an  assignee  of  a  chose  in  action  to  procure  a  writ  of  attachment  on 
the  ground  that  the  debt  or  obligation  was  fraudulently  contracted  exists  only 
as  against  his  immediate  assignee.'"  The  burden  of  proving  a  fraudulent  intent 
is  with  the  party  applying  for  the  writ,"  and  circumstances  creating  a  strong  sus- 
picion, but  falling  short  of  prima  facie  proof,  are  not  sufficient;*^  but  the  effect  of 
a  transfer  from  the  debtor  to  his  wife,  being  to  leave  his  subsequently  contracted 
indebtedness  unpaid,  the  burden  is  upon  the  wife  to  show  the  good  faith  of  the 
transaction  as  against  an  attaching  creditor.*^ 

§  4.  Attachable  property.*^ — The  property  attached  must  be  in  the  posses- 
sion  of  the  attachment  debtor,  or  held  for  his  benefit,  or  in  fraud  of  the  rights  of 
the  plaintiff,'**  and  he  must  have  an  attachable  interest  therein.*"  An  insurance 
policy  being  payable  to  any  one  of  several  parties,  no  one  of  them  has  an  attach- 
able interest  in  the  insurance  fund.**  There  being  a  reservation  of  produce  in 
a  contract  for  the  sale  of  land  until  the  land  is  paid  for,  the  vendee  has  no  attach- 
able interest  m  the  crops  until  such  time.*^  Property  which  the  debtor  paid  for 
but  which  was  conveyed  direct  to  hie  wife  cannot  be  levied  upon  by  attachment 
as  against  the  debtor.**  Where  an  attachment  is  sued  out  against  several  de- 
fendants and  the  property  of  only  one  is  levied  upon,  the  levy  is  properly  dis- 


84.  Herman  Goepper  &  Co.  v.  Phoenix 
Brewing  Co.,  25  Ky.  L.  R.  84,  74  S.  W.  726. 
See  1  Curr.  L..  242,  n.  34. 

35.  Tyler  v.  Bowen  [Iowa]  100  N.  W.  B05. 
The  mere  fact  that  a  corporation  was  chan- 
ging the  location  of  Its  factory  to  a  point 
without  the  state  Is  no  Indication  of  fraud 
sufficient  to  support  an  attachment.  Davis 
V.  Reflex  Camera  Co.,  89  N.  T.  S.  587.  In 
Georgia,  that  the  defendant  "has  left  the 
county  and  absconded"  Is  no  ground  for  at- 
tachment. Forbes  Piano  Co.  v.  Owens  £Ga.] 
47  S.  B.  938. 

36.  Sonnesyn  v.  Akin  [N.  D.]  97  N.  W. 
557. 

37.  Does  not  apply  In  actions  to  recover 
damages  for  tort  fRev.  Codes  1899,  §  5352]. 
Sonne- yn  v.  Akin  IN.  D.]  97  N.  W.  557. 

3S.  Alexander  v.  Wade  [Mo.  App.]  80  S. 
W.   917. 

39.  Thwlng  V.  Winkler,  13  OkL  S43,  75  P. 
1126;  Thwlng  v.  Humphrey,  13  Okl.  646,  76 
P.  1127. 

40.  Mohlman  Co.  V.  Landwehr,  87  App. 
Div.  83,  83  N.  T.  S.  1073;  Durkin  v.  Paten, 
89  N.  T.  S.  622. 

41.  Allegation  of  suspicious  acts  subse- 
quent to  a  sale,  which  are  physically  con- 
sistent with  his  having  received  full  vaJue 
for  his  property  and  with  Intent  to  apply 
the  proceeds  In  good  faith  to  the  payment 
of  his  debts,  held  Insufficient.  Mohlman  Co. 
V.  Landwehr,  87  App.  Dlv.  83,  83  N.  T.  S. 
1073.  Affidavits  stating  that  defendant  had 
been  away  for  several  weeks,  had  offered  to 
sell  a  horse  and  rig  at  a  figure  not  disclosed, 
that  fae  was  sending  a  horse  and  carriage 
into  the  country  for  sale,  that  a  few  months 
previous  a  bank  had  refused  to  pay  his  check, 
and  that  he  was  indebted  to  a  number  of 
creditors,  that  there  were  mortgages  against 
his    property    and    that    his    liabilities    were 


more  than  his  assets,  held  insufficient.     Dur- 
kin V.  Paten,  89  N.  T.  S.  622. 

42.  Bartlett  v.  Smith  [Neb.]  95  N.  W.  661. 

43.  Bee   1  Curr.  L..   242. 

44.  McNabb  v.  Brlce  [Ga.]  48  S.  E.  199; 
Rosencranz  v.  Swofford  Bros.  Dry  Goods  Co., 
175  Mo.  518,  75  S.  W.  445.  In  an  action  of 
attachment  and  to  set  aside  a  fraudulent 
conveyance,  an  allegation  that  the  grantor 
"was  the  owner  in  fee  simple  of  the  unin- 
cumbered title"  held  a  sufficient  allegation 
of  ownership.  Trent  v.  Edmonds  [Ind.  App.] 
70  N.  B.  169.  Where  one  continued  in  pos- 
session as  before  the  alleged  sale,  no  one 
but  the  immediate  parties  knowing  of  the 
transaction,  the  bill  of  sale  not  being  record- 
ed, held,  the  sheriff  attached  the  stock  be- 
fore he  had  notice  of  the  sale.  Jordan  v. 
Crickett  [Iowa]  99  N.  W.  163. 

45.  Joslyn  v.  Taplln  [Vt.]  57  A.  995.  Gen. 
Daws  1896,  c.  212,  §  9,  giving  the  husband 
the  right  to  administer  upon  the  wife's  In- 
testate estate,  and  to  take  to  himself  the 
surplus  after  the  payment  of  debts,  held, 
he  did  not  have  an  attachable  Interest  in 
her  choses  In  action  until  reduced  to  posses- 
sion by  suit  as  administrator.  Providence 
County  Sav.  Bank  v.  Vadnals  [R.  I.]  68  A. 
454. 

note:.  The  reversionary  interest  In  shares 
of  stock  in  a  foreign  corporation,  owned  by 
a  nonresident  and  pledged  to  a  resident  for 
the  payment  of  a  debt,  is  subject  to  attach- 
ment for  claims  against  the  nonresident 
owner.  Simpson  v.  Jersey  City  Contracting 
Co.,  166  N.  Y.  193,  58  N.  B.  896,  56  I*  R.  A. 
796. 

46.  Providence  County  Sav.  Bank  v.  Vad- 
nals [R.  I.]  68  A.  454. 

47.  Joslyn  v.  Taplln  [Vt.]   57  A.  995. 

48.  Creditor  must  resort  to  equity.  Fletoh. 
er  V.  Tuttle,  97  Me.   491,  54  A.  1110. 
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Jnissed  as  to  the  rest.*"  Under  the  modern  theory  of  attachment,  property  subject 
to  execution  is  subject  to  attachment.^"  Exempt  property  is  not  subject  to  attach- 
ment/^ and  that  the  debtor  appeared  and  moved  to  dissolve  the  attachment  with- 
out first  making  claim  for  his  exemption  does  not  waive  his  right  thereto.^-  An 
exemption  of  property  of  a  husband  continues  for  the  benefit  of  his  wife  not- 
withstanding her  abandonment  by  the  husband.^'  At  common  law,  the  rolling 
stock  and  all  other  movable  property  of  a  railroad  corporation  were  exempt  from 
attachment,''^  though  this  has  been  changed  by  the  constitution  or  statutes  in  va- 
rious states,^^  and  while  such  laws  do  not  of  themselves  violate  the  Federal  con- 
stitution, any  writ  of  attachment  interfering  with  the  freedom  of  interstate  com- 
merce is  abortive.^" 

The  interest  of  a  debtor  in  property  fraudulently  conveyed  is  subject  to  at- 
tachment,''^ the  creditor  being  allowed  to  attach  the  property  so  conveyed,  wheth- 
er the  debt  is  due  or  not,''^  as  if  no  such  conveyance  had  been  made  or  at- 
tempted,'"' the  attachment  issuing  against  the  grantee,®"  and  after  acquiring  title, 
such  levying  creditor  may  maintain  an  action  at  law  to  recover  possession  of 
his  premises,  or  may  resort  to  equity  to  have  the  apparent  cloud  upon  his  title 
removed,"^  or  his  lien  enforced,*^  or  the  action  in  attachment  and  to  set  aside 
the  .fraudulent  conveyance,  may  be  jointly  prosecuted.""  The  property  of  an  in- 
solvent buUding  association  is  subject  to  attachment."*  Trust  property  cannot 
be  held  under  an  attachment  for  the  trustee's  personal  debts."''  Property  in 
the  hands  of  an  administrator  is  not  subject  to  attachment.""     One's  interest  in 


49.  Connolly  v.  Atlantic  Contracting  Co. 
[Ga.]   47  S.  B.  575. 

50.  Wall  V.  Norfolk  &  "W.  R.  Co.,  52  W. 
Va.  4S5,  44  S.  B.  294.  No  writ  of  attach- 
ment can  be  enforced  against  property  which 
cannot  be  seized  upon  execution.  Fletcher 
V.   Tuttle,   97  Me.   491,  54  A.   1110. 

51.  Under  2  Ball.  Ann.  Codes  &  St.  i  5255, 
a  debtor  furnishing  the  sheriff  a  list  of  his 
exemptions  and  the  creditor  makingr  no  de- 
mand for  an  appraisement  within  a  reason- 
able time,  it  becomes  the  duty  of  the  sheriff 
to  release  such  property  as  exempt.  State 
V.  Gardner,  32  Wash.  550,  73  P.  690.  A 
homestead  [Code  1896,  §  2033].  Bailey  v. 
Diinlap  Mercantile  Co.,  138  Ala.  415,  35 
So.  451.  Under  Rev.  St.  §§  5438,  5441,  a  non- 
resident is  not  entitled  to  an  exemption 
therein  provided  In  lieu  of  homestead  (Camp- 
bell V.  Bennington,  i  Ohio  Circ.  R.  [N.  S.] 
447),  though  an  abandoned  homestead  may 
be  subject  to  attachment  (Stickley  v.  Widle, 
122  Iowa,  400,   98  N.  W.   135). 

NOTK.  Rigrlit  to  enjoin  attachment  pro- 
ceedings: Attachment  proceeding  to  reach 
any  exempt  property  may  be  enjoined.  Ha- 
ger  V.  Adams,  70  Iowa,  746,  30  N.  W.  36 
Zimmerman  v.  Pranke,  34  Kan.  650,  9  P.  747 
Wabash  Western  R.  Co.  v.  Slefert,  41  Mo. 
App.  35;  Keyser  v.  Rice,  47  Md.  203,  28  Am. 
Rep.  448;  Moton  v.  Hull,  77  Tex,  80,  13  S. 
W.  849,  8  L.  R.  A.  722.  Also  where  debtor 
and  creditor  reside  In  the  same  state  and  the 
proceedings  are  in  a  foreign  state.  Snook 
V.  Snetzer,  25  Ohio  St.  516;  Teager  v.  Lands- 
ley,  69  Iowa,  725,  27  N.  W.  739. — From  note 
to  Thorndike  v.  Thomdlke  [111.]  21  L.  R.  A. 
71,  7B. 

52.  State  V.  Gardner,  32  Wash.  550,  73  P. 
690. 

53.  Baum  v.  Turner,  25  Ky.  L.  R.  600,  76 
S.   W.   129. 

54.  Wall  V.  Norfolk  &  W.  R.  Co.,  52  W. 
Va.    485,   44   S.   E.   294.     A  railroad   car   of  a 


foreign  company  temporarily  within  a  state 
is  not  liable  to  attachment  issued  in  an  ac- 
tion in  the  courts  of  that  state.  Connery  v. 
Quincy,  etc.,  R.  Co.   [Minn.]   99  N.  W.   365. 

55.  Constitution,  art.  11,  §  8.  Wall  v.  Nor- 
folk &  W.  B.  Co.,  52  W.  Va.  485,  44  S.  B. 
294. 

.56.  A  car  sent  into  a  state  loaded  with 
freight  from  another  state  and  to  be  re- 
turned to  the  latter  state  in  the  transaction 
of  Interstate  commerce  cannot  be  levied 
upon  under  an  attachment  in  the  iirst  named 
state.  Wall  v.  Norfolk  &  W.  R.  Co.  62  W. 
Va.   485,   44  S.  E.   294. 

57.  Westervelt  v.  Baker  [Neb.]  95  N.  W. 
793;  Coulson  v.  Galtsman  [Neb.]  96  N.  W. 
349. 

58.  Burns'  Rev.  St.  1901,  §  925.  Trent  v. 
Edmonds    [Ind.   App.]    70   N.   E.    169. 

59.  Fletcher  v.  Tuttle,  97  Me.  491,  54  A 
1110. 

«0.  Trent  v.  Edmonds  [Ind.  App.]  70  N. 
E.  169.  Under  Code,  §  3896,  providing  for 
the  attachment  of  property  in  the  posses- 
sion of  a  third  party,  but  of  which  the  de- 
fendant Is  entitled  to  the  Immediate  posses- 
sion.     Jordan   v.   Crlckett    [Iowa]    99    N.   W. 


Fletcher  v.  Tuttle,  97  Me.  491,  54  A. 
Coulson  V.  Galtsman  [Neb.]  96  N.  W. 
Trent  v.  Bdmonds  [Ind.  App.]   70  N.  E. 


163. 

ei. 

nio. 

62. 

349. 
63. 

169. 

64.  Bories  v.  Union  Building  &  Loan  Ass'n 
141  Cal.   74,    74  P.   652. 

65.  Hussey  v.  Arnold  [Mass.]  70  N.  B.  87. 
As  to  beneficiaries'  interest,  see  1  Curr.  L. 
242,  n.    46. 

66.  District  court  of  Kansas  has  no  juris- 
diction to  order  such  an  attachment.  O'Lough- 
lin  V.  Overton  [Kan.]  74  P.  604.  See  1  Curr. 
L.    242,  n.    44,    45. 
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an  estate  in  the  lianda  of  an  executor  during  the  course  of  administration  is  not 
attachable."^  Funds  in  .eustodia  legis/*  or  in  the  hands  of  a  public  ofiQcer/"  are 
exempt  from  attachment.  In  the  absence  of  statutory  provisions,  equitable  inter- 
ests in  property  are  not  attachable  in  an  action  at  law.'"  Under  statutes  providtag 
that  persons  holding  property  of  the  defendant  shall,  upon  application,  give  a 
certificate  of  the  latter's  interest  therein,  and  upon  refusal  shall  be  subject  to 
examination,  it  is  not  necessary  to  show  that  the  property  would  be  subject  to 
levy  in  order  to  secure  such  examination,'^  nor  does  the  right  to  demand  the  cer- 
tificate depend,  in  most  states,  on  the  service  of  the  warrant,'''  and  the  affidavit  of 
the  sheriH  must  show  that  the  third  party  wholly  failed  to  give  a  certificate.''' 

Attachable  debts  and  choses  in  action.''* — Some  courts  hold  the  situs  of  a  debt, 
for  the  purposes  of  attachment  proceedings,  to  be  at  the  domicile  of  the  debtor,'" 
others  that  it  is  at  the  domicile  of  the  creditor.'"  A  contract  debt,  payable  within 
a  state  but  due  a  nonresident  defendant  by  a  foreign  corporation,  may  be  attached 
in  an  action  brought  in  the  state." 

§  5.  Procedure  in  general.''^ — The  trial  of  the  attachment  is  wholly  distinct 
•from  the  trial  of  the  ease  on  its  merits,  and  sometimes  precedes  and  sometimes 
follows  the  main  trial."  The  plaintiff  must  join  as  parties  all  persons  interested  in 
the  property  attached.*"  An  action  which  has  for  its  purpose  the  subjection  of 
property  to  the  payment  of  a  debt,  and  is  commenced  by  attachment  for  that  pur- 
pose, is  a  civil  action,'^  and  is  governed  by  statutes  regulating  such  actions.*^  In 
attachment  proceedings,  it  is  not  necessary  that  the  account  should  itemize  the 
indebtedness,*'  nor  is  a  variance  between  an  account  filed  with  an  original  declara- 
tion under  a  rule-day  act  and  one  filed  with  a  petition  for  a  writ  of  attachment 
material,  defendant  never  being  summoned  and  no  judgment  by  default  being 
taken.** 

In  most  states,  papers  in  attachment  proceedings  are  amendable  the  same  as 


<S7.  Harris  v.  Kittle,  119  Ga.  29,  45  S.  B. 
729 

08.  Dale  v.  Brumbly  [Md.]  56  A.  807.  See 
1  Curr.   L.   242,  n.   43. 

NOTE.  Property  In  the  hands  of  a  receiv- 
er: After  the  appointment  of  a  receiver,  the 
property  to  which  the  receivership  relates 
is  in  the  custody  of  the  law,  even  before  he 
qualifies,  so  as  to  exempt  it  from  the  levy  of 
an  attachment;  and  such  levy  can  confer  no 
right  or  lien-  on  the  attachment  creditor  or 
on  those  claiming  under  him:  Texas,  etc., 
R.  Co.  V.  Lewis,  81  Tex.  1,  16  S.  W.  647,  26 
Am.  St.  Rep.  776;  State  V.  Ellis,  45  La.  Ann. 
1418;  Pond  v.  Cooke,  45  Conn.  126,  29  Am. 
Rep.  668;  Chicago,  etc.,  R.  Co.  v.  Keokuk, 
etc.,  Packet  Co.,  108  111.  317,  48  Am.  Rep. 
557;  Atlas  Bank  V.  Nahant  Bank,  23  Pick. 
[Mass.]  480;  Columbian  Book  Co.  v.  De  Gol- 
yer,  115  Mass.  67. — From  note  to  American, 
etc..  Bank  v.  MoGettlgan  [Ind.]  71  Am.  St. 
Rep.   345,  365. 

09.  Clerk  of  court.  Dale  v.  Brumbly  [Md.] 
56    A.    807. 

70.  Interest  of  a  certificate  holder  In  an 
association  in  the  property  of  the  latter. 
Hussey   v.'  Arnold    [Mass.]    70  N.   E.    87. 

71.  Code  Civ.  Proc.  §  651.  Donner  v.  Mer- 
cy, 81  App.  Div.  181,   80  N.   T.  S.    1030. 

72.  Code  Civ.  Proc.  §  650.  Donner  v. 
Mercy,    81    App.    Div.    181,    80   N.    T.    S.    1030. 

73.  That  he  failed  to  give  one  to  a  certain 
effect,  affidavit  held  Insufficient.  Donner  v. 
Mercy,  SI  App.  Div.  181,  80  N.  T.  S.  1030. 


74.  See  1  Curr.  L.  242;  see,  also.  Garnish- 
ment, 2  Curr.  L.  130. 

76.  The  personal  service  of  a  warrant  of 
attachment  upon  a  nonresident  partner  of 
a  foreign  limited  partnership  for  a  debt  due 
a  foreign  corporation  and  having  a  foreign 
situs,  the  partner  being  temporarily  in  the 
state,  held  invalid.  National  Broadway  Bank 
V.   Sampson   [N.  T.]    71  N.  E.   766. 

76.  The  declaration  In  attachment  show- 
ing that  the  property  seized  under  the  at- 
tachment was  a  debt  due  by  a  resident  to  a 
nonresident,  it  is  amendable  so  as  to  show 
that  the  debt  Is  payable  within  the  state. 
High  V.  Padrosa,  119  Ga.  648,  46  S.  E.  859; 
Glower  v.  Glidden  Varnish  Co.  [Ga.]  48  S. 
E.    355. 

77.  Lancaster  v.  Spotswood,  41  Misc.  19. 
83  N.  T.  S.  572. 

78.  See  1  Curr.  L.  243. 

70.  Edwards-Barnard  Co.  v.  Pflanz,  24 
Ky.    L.    R.    2296,   73   S.   W.    1018. 

80.  Trustees  under  a  prior  deed  of  trust. 
Jackson  v.  Coffman,  110  Tenn.  271,  75  S.  W. 
718. 

81.  First  Nat.  Bank  v.  Hesser  [Okl.]  77 
P.    36. 

82.  In  Oklahoma  must  be  commenced  in 
the  county  where  defendant  resides  or  is 
found.  First  Nat.  Bank  v.  Hesser  [Okl.]  77 
P.   36. 

83.  Voucher  for  services  of  attorney. 
Steuart  v.  Chappell  [Md.]  57  A.  17. 

84.  Steuart  v.  Chappell  [Md.]   57  A.  IT. 
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in  any  other  case/°  but  amendments,  in  the  absence  of  consent,  necessitating  fur- 
ther service  of  process,  are  not  allowable.  °*  , 

The  jurisdiction^''  of  the  Federal  court  is  determined  by  the  amount  in  con- 
troversy.*' In  Georgia,  the  judge  of  a  superior  court  being  disqualified,  jurisdic- 
tion can  only  be  taken  by  the  judge  of  the  adjoining  circuit  to  whom  the  petition 
for  attachment  is  presented.'"  Acts  necessary  to  the  creation  of  the  lien  are  not 
jurisdictional.""  The  court  having  no  power  to  order  the  sale  of  the  property,  it 
has  no  power  to  order  the  attachment." 

Beginning  action  and  acquiring  jurisdiction.^^ — An  attachment  by  common- 
law  garnishment  or  trustee  process  cannot  be  created  by  consent."^  In  some  states 
real  property  is  attached  by  filing  a  certificate  containing  inter  alia  the  names  of 
the  parties  to  the  action,**  under  such  a  statute  the  names  of  the  parties  must 
be  correctly  given  or  no  right  is  acquired  thereimder.*' 

Necessity  of  issuance  of  summons  and  service  thereof."' — ^A  statute  requiring 
service  upon  the  party  in  possession  of  the  property,  the  fact  that  such  party  is 
the  plaintiff  in  the  attachment  suit  does  not  excuse  service  upon  him.''  In  the  ab- 
sence of  special  statutory  regulations,  personal  service  on  a  nonresident  attachment 
defendant  being  required,  the  service  must  be  upon  him  personally."'  The  war- 
rant in  attachment  must  have  been  issued  before  the  summons  can  be  served  by 
publication.**  In  New  York,  in  order  to  obtain  an  order  directing  service  of  the 
summons  by  publication,  one  must  show  by  afBdavit  when  he  applies  for  such  or- 
der,^ the  issuing  of  the  writ  of  attachment.^  There  being  a  misnomer  in  notice 
by  publication  the  proceedings  are  void.*  The  sufficiency  of  the  afiidavit  for  pub- 
lication of  the  summons  is  not  raised  by  an  objection  that  the  court  has  not  ob- 
tained jurisdiction  of  the  person  of  the  defendant.*    The  papers  showing  that  the 


85.  Act  1S98,  p.  127,  c.  44.  Voucher  amena- 
ed  by  adding  thereto  certificate  of  letters 
testamentary  granted  to  plaintiffs  and 
amendin§c  title  of  account  to  conform  there- 
to.    Booth  V.  Callahan,  97  Md.  S17,  65  A.  625. 

86.  Gen.  Laws  1896,  c.  262,  S  17.  King  v. 
McBnroy  [R.  I.]  65  A.  638. 

87.  See  1  Curr.  Ia  240;  see,  also.  Jurisdic- 
tion, 2  Curr.  L.   604. 

88.  The  Jurisdiction  of  a  court  is  deter- 
mined by  the  amount  In  controversy,  not 
the  value  of  the  goods,  In  an  attachment 
proceeding.  Held,  U.  S.  commissioner  had 
jurisdiction  when  $300  was  in  controversy, 
but  J90  damages  claimed.  Hughes  Bros. 
Mfg.   Co.  V.   Reagan   [Ind.  T.]    69  S.   W.    940. 

8».  Civil  Code,  1895,  §  4543.  MoAndrew  v. 
Irish-American  Bank,  117  Ga.  510,  43  S.  E. 
858. 

90.  Failure  to  record  levy  with  clerk  of 
the  court  as  provided  in  Clark's  Code  (3d 
Ed.),  §  359  does  not  affect  the  efHciency  of  the 
levy  as  a  basis  of  Judgment  against  a  non- 
resident. Evans  v.  Aldrldge,  133  N.  C.  378,  46 
S.  E.  772. 

01.  Probate  Court  of  Oklahoma  cannot  is- 
sue an  order  of  attachment  to  be  levied  upon 
real  estate.  Goodfellow  Shoe  Co.  v.  Griffith, 
13   Okl.   61.  74   P.   109. 

92.  See  1  Curr.  L.   243. 

93.  Voluntary  appearance,  without  the 
statutory  service  upon  him,  of  one  named 
as  trustee  in  a  trustee  process  does  not  at- 
tach the  funds  of  the  principal  defendant  in 
his  hands.  Hathorn  v.  Robinson,  98  Me.  S34, 
56  A.  1057. 

94.  McDowell  V.  Parry  TOr.]  76  P.  1081, 


05.  Wrong  initials  held  a  fatal  defect  even 
where  changed  In  pencil,  It  not  being  con- 
clusively shown  that  the  alteration  was  made 
before  filing  the  certificate.  McDowell  v. 
Parry  [Or.]   76  P.  1081. 

.<»6.     See  1  Curr.  L.  243. 

97.  Munger  v.  Doolan,  75  Conn.  656,  55  A. 
169.  Statute  provides  that  If  defendant 
have  no  agent  or  attorney  within  the  state 
a  copy  of  the  process  and  complaint  should 
be  left  with  the  person  in  charge  or  pos- 
session of  the  property.  Held  void  in  such 
a  case  to  leave  such  copies  at  the  property 
attached  for  defendant  and  not  with  the 
person  in  possession  [Rev.  St.  1902,  §  828]. 
Id. 

08.  Comp.  L.aws  1887,  5  4898,  providing 
that  process  may  be  left  at  his  house  in  the 
presence  of  a  member  of  his  family  over 
fourteen  years  old,  applies  only  to  such  serv- 
ice within  the  state.  First  Nat.  Bank  v. 
Holmes  [N.   D.J   94  N.  W.    764. 

00.  Little  V.   Christie  [S.   C]    48  S.  E.   89. 

1.  The  issuing  of  the  attachment  cannot 
for  the  first  time  be  shown  by  an  alHdavlt 
read  in  opposition  to  a  motion  to  set  aside 
the  order  of  publication.  Wilson  v.  Lange, 
40   Misc.  676,    83  N.  Y.  S.   180. 

a.  Code  Civ.  Proo.  5  3170,  relating  to  the 
City  Court  of  New  York.  Wilson  v.  Lange, 
40  Misc.  676,  83  N.  T.  S.  180.  But  see  1  Curr. 
t,.    244,    n.    70. 

3.  Sole  defendant  described  as  O,  P.  Bu- 
chanan, his  true  name  was  Porter  O.  Bu- 
chanan, held  misnomer  fatal.  Buchanan  v. 
Edmlsten   [Neb.l  95  N.  W.  620. 

4.  Barnes  v.  Boston  Inv.  Co.  [Neb.]  94  N. 
W.   101. 
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defendants  are  nonresidents  and  that  no  order  of  publication  has  been  taken  on 
the  return  day  of  the  process,  the  plaintiff  is  entitled  to  a  reasonable  time  within 
which  to  perfect  his  suit  by  order  of  publication."  A  general  appearance  by  any 
of  the  nonresident  defendants  renders  an  order  of  publication  unnecessary  as  to 
such  of  them  as  appear.* 

§  6.  Affidavit  and  its  siifficiency.'' — The  purpose  of  the  statute  requiring  an 
affidavit  in  attachment  setting  forth  the  nature  of  the  claim  is  to  show  whether 
it  is  of  such  a  character  as  entitles  the  party  to  an  attachment.*  The  affidavit 
must  conform  strictly  to  statutory  requirements,"  it  must  distinctly  show  that  it  is 
made  by  a  natural  person,"  and  it  may  be  made  by  an  attorney,  if  the  latter  has 
personal  knowledge  of  the  facts  therein  stated.^^  It  may  state  an  amount  less 
than  stated  in  the  complaint.^"  Several  statutory  grounds  being  stated  cumu- 
latively, if  any  one  of  them  be  true  the  affidavit  will  be  sustained  though  all  the 
others  be  untrue.^'  In  states  requiring  the  affidavit  to  state  the  amount  due  the 
word  "due"  refers  to  the  maturity  of  the  claim  rather  than  to  the  balance  of  in- 
debtedness owing  from  one  party  to  another.^*  Under  a  statute  allowing  the  is- 
suance of  an  attachment  upon  affidavit  or  testimony,  a  defective  affidavit  may  be 
sufficient  testimony  to  authorize  the  issuance  of  the  writ.^'  An  affidavit  in  at- 
tachment in  a  suit  on  a  promissory  note  is  sufficient  in  law,  though  the  date  of  the 
note  is  stated  differently  in  the  petition  and  amended  petition.^'  An  alleged  vari- 
ance between  the  affidavit  and  bond  cannot  be  raised  for  the  first  time  upon  ap- 
peal.^' 

Averments  in  general.^' — An  affidavit  in  attachment  positively  sworn  to,  need 
only  be  stated  in  the  language  of  the  statute,^"  but  being  made  by  a  stranger  to 
the  transaction  it  must  set  forth  the  means  by  which  his  knowledge  of  the  facts 
was  obtained,*"  and  failure  to  so  allege  is  a  fatal  defect.*^    The  affidavit  must  con- 


5,  6.  ,  MoClung  V.  Sieg  [W.  Va.]  46  S.  B. 
21fl. 

7.  See  1  Curr.  L.   244. 

8.  Orlapp  V.  Sohueller,  i  Ohio  Giro.  H.  (N. 
S.)  611. 

NOTE].  Affida-rlt,  effect  of  and  attack  ont 
The  validity  of  a  Judgment  depends  upon  the 
facts  stated  In  the  affidavit,  and,  when  they 
are  Insufficient  and  not  In  compliance  with 
the  statute  the  judgment  Is  void.  Capehart 
V.  Dowery,  10  W.  Va.  130;  McGowan  v. 
Sprague,  23  Ala.  524;  Klrksey  v.  Flke,  27 
Ala.  383,  62  Am.  Dec.  768.  The  affidavit  be- 
comes part  of  the  record  and  Is  not  subject 
to  be  aided  or  attacked  by  parol.  Watts  v. 
Games,  4  Helsk.  [Tenn.]  B32;  Maples  v. 
Tunis,  11  Humph.  [Tenn.]  108,  63  Am.  Dec. 
779;  Silvers  v.  Wilson,  5  Har.  &  J.  [Md.] 
130,  9  Am.  Dec.  497;  Goss  v.  Boulder  Gounty 
Com'rs,  4  Golo.  468. — From  note  to  Miller  v. 
White  [W.  Va.]   76  Am.  St.   Rep.   791,    801. 

9.  Landlord's  affidavit  must  state  that  a 
Hen  Is  claimed  upon  the  crops  on  the  land. 
Sess.  Laws  1901,  p.  141,  c.  17.  Greeley  v. 
Greeley,  12  Okl.  659,  73  P.  295. 

10.  tinder  a  statute  requiring  the  affidavit 
to  be  made  by  "the  plaintiff,  his  agent  or 
attorney"  affidavit  of  a  firm  held  Insufficient 
though  signed  In  the  firm's  name  by  an 
agent.  Clements  &  Co.  v.  Puckett  [Neb.] 
96    N.   W.    796. 

11.  Relster  v.  Land  [Okl.]  76  P.  156. 

la.  This  under  Code  Giv.  Proo.  J  B40,  re- 
quiring the  writ  to  state  the  amount  in  con- 
formity with  the  complaint.  Hale  Bros.  v. 
Miniken,  142  CaL  134,  75  P.  663. 

13.     Affidavits   alleged    defendant    had   ab- 


sconded and  her  nonresidence,  latter  alone 
true,  attachment  sustained.  Garbett  v. 
Mountford  [N.  J.  Law]  54  A.  872.  See  1  Gurr. 
L.   245,  n.  95. 

14.  Construing  Code  S9  2993,  3880,  3883. 
Need  not  allege  set-off.  Smeaton  v.  Cole, 
120  Iowa,   368,   94  N.  W.   909. 

16.  Civ.  Code,  §  4543.  Price  v.  Cohen  Son 
&  Co.,   118  Ga.   211,   45  S.  B.   226. 

16.  Orlapp  V.  Schueller,  4  Ohio  Clrc.  R. 
(N.  S.)  611. 

17.  McCain  Bros.  v.  Street,  136  Ala.  625, 
33    So.    872. 

18.  See  1   Curr.  Lu  244. 

10.  An  allegation  "that  the  claim  was 
for  necessaries,  to  wit,  groceries,"  sufficient. 
McLane  v.  Golburn,  2  Ohio  N.  P.  (N.  S.)  257; 
Shawnee  Commercial  &  Sav.  Bank  Co.  v. 
Miller,  24  Ohio  Giro.  R.  198.  Fraud.  Thwlng 
V.  Winkler,  13  Okl.  643,  75  P.  1126;  Thwlng 
V.  Humphrey,  13  Okl.  646,  75  P.  1127.  Where 
unaccompanied  by  any  facts  showing  the  al- 
leged grounds  to  be  true  held  sufficient. 
Dunn  V.  Claunce,  13  Okl.  677,  76  P.  143. 
An  affidavit  upon  the  ground  that  the  de- 
fendant did  not  leave  enough  property  with- 
in the  state  to  pay  his  debts  need  not  allege 
that  the  defendant  did  not  have  sufficient 
property  subject  to  execution  within  the 
state  to  pay  the  debt  sued  on  [Civ.  Code, 
§  237,  subsec.  6].  Marks  &  Stlx  v.  Gause,  24 
Ky.   L.   R.   1949,    72  S.  W.   732. 

20.  Knowledge  of  attachment  plaintiff  as 
to  capacity  of  defendant's  plant.  Commer- 
cial Wood  &  Cement  Go.  v.  Northampton 
Portland  Cement  Co.,  41  Misc.  242,  84  N.  T. 
S.    38.      Based    upon    information   and   belief. 
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tain,  in  unequivocal  language,  that  the  debt  sued  on  is  due."  The  facts  proving 
damages  should  be  set  forth  in  detail,^'  an  insufficient  allegation  of  damages  being 
fatal.^* 

Averments  as  to  nonresidence."'^ — The  defendant  being  a  nonresident  there 
must  be  a  sufficient  allegation  of  that  fact.^° 

Amended  and  supplemental  affidavits." — An  affidavit  defective  in  form  may 
be  amended  like  any  other  pleading,"'  so  long  as  it  is  not  done  for  the  purpose 
of  gaining  jurisdiction,^'  and  the  cause  of  action  is  not  changed,^"  but  one  has 
been  permitted  to  amend  an  imsigned  affidavit  by  filing  a  new  one  properly  signed. ^'^ 
A  defect  in  an  affidavit  cannot  be  cured  by  a  counter  affidavit.'-  The  affidavit  not 
being  amendable  it  may  be  -withdrawn  and  a  new  one  substituted.''' 

§  7.  Attachment  bond  or  undertaking ;  terms.'* — The  undertaking  is  valid 
though  the  writ  be  void.'"  The  names  of  two  of  the  defendants  signing  as  sure- 
ties not  appearing  in  the  body  of  the  bond,  it  is  nevertheless  valid. '°  Defendant 
being  known  by  several  names  the  undertaking  running  to  him  in  any  one  of  them 
is  sufficient."'  In  most  states  the  amount  of  the  undertaking  rests  largely  in  the 
discretion  of  the  clerk  or  court,'^  and  should  be  fixed  with  reference  to  the  amount 
sued  for,  and  should  be  such  as  to  give  adequate  security  to  the  defendant. '°  Per- 
sonal property  being  attached,  it  should  generally  equal  the  sum  claimed  in  the 
affidavit." 

Liabilities  on  bond.*^ — A  judgment  in'  favor  of  defendant  conclusively  estab- 
lishes the  liability  of  the  obligors  upon  the  bond.^^  The  attachment  being  im- 
properly vacated  there  is  no  liability  on  the  bond.*'     The  plaintiff  cannot  recover 


Mohlman  Co.  v.  Landwehr,   87  App.   DIv.   83, 
S3  N.  T.    S.   1073. 

21.  Mohlman  Co.  v.  Landwehr,  87  App. 
Dlv.    83,    83   N.   T.   S.   1073. 

22.  Gat-ward  v.  -Wheeler  [Idaho]  77  P.  23. 
See  1  Curr.  la.  244,  n.  84. 

23.  Austrian  Bent-wood  Furniture  Co.  v. 
-Wright,  88  N.  Y.  S.  '  142;  Chazy  Marble 
Lime  Co.  v.  Deely,  88  App.  Div.  150,  84  N.  T. 
S.  396.  Where  the  complaint  is  verified. 
Levenson  v.  Briggs,  88  N.  T.  S.  507.  Unliqui- 
dated damages.  Southwell  v.  Kingsland,  85 
App.  Div.  384,  S3  N.  Y.  S.  356;  Commercial 
■Wood  &  Cement  Co.  v.  Northampton  Port- 
land Cement  Co.,  41  Misc.  242,  84  N.  Y.  S.  38. 
Under  Code,  art.  9,  §  13,  in  the  declaration 
and  a  bond  must  be  fllt'd  similar  to  that  re- 
quired in  cases  of  attf.chment  on  original 
process  for  fraud.  Steuart  v.  Chappell  [Md.] 
57  A.  17.     See   1  Curr.  L.   245,  n.  85-87. 

24.  Austrian  Bent-wood  Furniture  Co.  v. 
"Wright,  88  N.  Y.  S.  142. 

25.  See  1  Curr.  L.  245. 

26.  An  affidavit  sho-wing  that  plaintlft 
personally  conducted  negotiations  -with  the 
defendant,  and  positively  stating  not  only 
that  the  defendant  is  a  nonresident,  but  that 
he  resides  In  another  named  state,  sufficient- 
ly shows  the  defendant's  nonresidence  and 
plaintiff's  personal  knowledge  thereof.  Cole 
V.  Smith,  84  App.  Div.  500,  82  N.  Y.  S.  982. 
Affidavit  alleging  that  defendants  were  not 
residents  nor  citizens  of  New  York,  but  re- 
sided and  were  engaged  in  business  in  Tex- 
as, held  to  sufficiently  allege  nonresidence. 
Onterbridge  v.  Campbell.  87  App.  Div.  597, 
84  N.  Y.  S.   537. 

27.  See   1    Curr.   L.    245. 

28.  Reister  v.  Land  [Okl.]  76  P.  156. 

29.  Davis  V.  Reflex  Camera  Co.,  89  N.  T. 
S.   587. 


30.  Allegation  of  damages  for  delay  In 
delivering  structural  steel,  that  the  use  of 
the  building  was  worth  so  much  may  be 
amended  by  inserting  the  word  "reason- 
ably" before  the  word  "worth."  Hale  Bros. 
V.  Milliken,  142  Cal.  134,  75  P.  653;  -West- 
over  &  Co.  V.  -V^an  Dorn  Iron  -Works  Co. 
[Neb.]   97  N.  W.  598. 

31.  Code,  §  564,  providing  that  the  affi- 
davit may  be  amended  as  to  any  defect  of 
form  or  substance.  McCain  Bros.  v.  Street. 
136  Ala.   625,   33  So.  872. 

32.  Affidavit  did  not  state  present  con- 
dition of  action  as  required  by  Gen.  Prac. 
Rule  37.  Cole  v.  Smith,  84  App.  Div.  600,  82 
N.   Y.   S.    982. 

33.  Davis  V.  Reflex  Camera  Co.,  89  N.  T.  S. 
587. 

34.  See  1  Curr.  L.   245. 

35.  Affidavit  disclosed  no  statutory 
grounds.  McLean  v.  -Wright,  137  Ala.  644, 
35    So.    45. 

36.  McLean  v.  "Wright,  137  Ala.  644,  35 
So.    45. 

37.  Defendant  was  known  as  "Lewis," 
"Lucien"  and  "Lew"  Deranleau.  -Waller  v. 
Deranleau  [Neb.]   94  N.  "W.  1083. 

38.  Finney   v.   Moore    [Idaho]    74    P.    866. 

39.  In  maintaining  an  attachment  for 
$50,000  an  undertaking  In  $2,500  should  be 
given.  Guest  v.  Lowther,  S4  App.  Div.  462, 
82    N.    Y.    S.    1015. 

40.  Finney  v.  Moore  [Idaho]  74  P.  866. 

41.  See  1  Curr.  L.  246. 

42.  Anvil  Gold  Mln.  Co.  v.  Hoxsle  [C.  C. 
A.]    125    F.    724. 

43.  "Vacated  on  application  of  party  hav- 
ing no  standing  to  apply  therefor.  Steuer 
V.  Rookwood,   87  N.  Y.  S.  144. 
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from  the  sureties  any  more  than  is  due  him  from  the  principal/^  hence  they  are 
allowed  the  benefit  of  legal  offsets  held  by  the  principal.''^  The  obligation  of  the 
bond  being  the  payment  of  damages  no  demand  is  needed.*"  The  surety  is  gen- 
erally liable  for  the  costs  and  expenses  of  the  proceedings  to  vacate  the  attach- 
ment.*^ In  the  absence  of  statutory  proyisions  attorney's  fees  are  not  a  part  of 
the  costs  which  may  be  recovered  in  a  suit  upon  the  attachment  bond,**  though  some 
courts  hold  contra.*^  Statutes  allowing  such  fees  are  not  generally  construed  so 
as  to  include  fees  for  services  on  appeal/"  nor  on  retrial,  where  caused  by  the 
negligence  of  the  attachment  defendant/^  and  fees  paid  under  a  proposed  settle- 
ment which  is  set  aside  should  be  credited  on  the  amount  allowed.^^  The  claim 
being  settled  in  full  while  a  motion  to  vacate  is  pending,  the  defendant  is  not 
entitled  to  costs  for  counsel  fees  in  the  proceedings  to  vacate.'^"  The  surety  on  a 
supersedeas  bond  in  the  suit  upon  paying  the  judgment  cannot  be  subrogated  to 
the  judgment  creditor's  rights  against  the  surety  on  the  attachment  bond.^* 

Actions  on  6ond.°° — The  right  to  recover  on  the  attachment  bond  accrues 
when  the  attachment  is  discharged.""  The  execution  and  delivery  of  a  forthcom- 
ing bond  does  not  waive  defendant's  right  of  action,^"  and  the  burden  of  pleading 
and  establishing  any  discharge  of  liability  rests  upon  the  defendants. °^ 

§  8.  The  writ  or  warrant.'^'' — A  writ  of  attachment  issuing  out  of  a  court 
which  has  acquired  jurisdiction  of  the  property  through  the  attachment  plaintiil's 
fraud  is  void.""  The  writ  bearing  the  seal  of  the  court  may  be  signed  by  a  deputy 
clerk,"^  and  must  be  served  by  the  officer  to  whom  it  is  addressed."^  In  an  attach- 
ment of  property  ia  the  hands  of  a  foreign  corporation  the  name  of  the  corporation 
must  be  correctly  stated."^  A  writ  is  defective  when  it  lacks  something  which  the 
law  requires  it  to  contain,  and  the  defect,  in  order  to  be  amendable,  must  appear 
upon  the  face  of  the  writ,"*  and  the  effect  of  the  amendment  must  not  be  to  create 
a  new  writ."°  In  the  absence  of  statute  the  sheriff  is  not  a  guarantor  of  the 
solvency  of  a  surety  taken  by  him  on  a  forthcoming  bond""  unless  he  accepts  the  in- 
sufficient sureties  without  making  a  reasonable  effort  to  ascertain  their  solvency,"' 
and  a  judgment  for  the  sheriff  in  the  court  below  creates  a  presumption  that  he  used 
such  care,"*  and  will  not  be  disturbed  on  appeal  unless  palpably  against  the 
weight  of  the  evidence,""  but  his  liability  cannot  exceed  that  of  the  sureties.'" 
Such  a  liability  being  imposed  by  statute,  a  judgment  must  be  rendered  sustain- 


44,  45,  46.  Waller  v.  Deranleau  [Neb.]  94 
N.   W.   1038. 

47.  Bond  read:  If  defendant  recovered 
.iudgment,  or  attachment  was  vacated,  plain- 
tiff would  pay  all  costs  awarded  defendant 
and  all  damages  which  he  might  sustain. 
Tvng  V.  American  Surety  Co.,  174  N.  Y.  166, 
r.C   N.  E.    668. 

48.  Kilmer  v.  Gallaher,  120  Iowa,  575,  95 
N.  W.  180. 

49.  Tyng  v.  American  Surety  Co.,  174  N. 
y.    166,  66  N.  E.   668. 

50.  Code,  §  3887.  The  supreme  court  has 
no  power  to  allow  such  fees.  Kilmer  v.  Gal- 
laher, 120  Iowa,   575,  95  N.  "W.  ISO. 

51.  58.  Kilmer  v.  Gallaher,  120  Iowa,  575, 
95    N.    W.    180. 

53.  Braunstein  v.  American  Bonding  Trust 
Co..    84    N.    Y.    S.    982. 

54.  Supersedeas  bond  was  given  without 
knowledge  of  surety  on  attachment  bond. 
iridelity  &  Deposit  Co.  v.  Bowen  [Iowa]  98 
N.    W.    897. 

55.  See  1  Curr.  L.  246. 


50.  Miller  v.  Baker,  25  Ky.  L.  R.  1858,  79 
S.  W.  187. 

57.  Anvil  Gold  Min.  Co.  v.  Hoxsie  [C.  C. 
A.]    125   F.   724. 

58.  Payment.  Waller  v.  Deranleau  [Neb.] 
94  N.  W.  1C38. 

59.  See   1  Curr.  L.   247. 

60.  Rosencranz  v.  Swafford  Bros.  Dry 
Goods  Co.,  175   Mo.   518,   75  S.  W.   445. 

61.  Signed  "A.  B.  Clerk  by  C.  D.,"  held 
sufficient.  Clements  v.  Utley  [Minn.]  98  N. 
W.  188. 

62.  McArthur  v.  Boynton  [Colo.  App.]  74 
P.    540. 

63.  Omitting  the  word  "Mutual"  from  the 
name  of  an  insurance  company  held  fatal. 
King  V.  McBnroy  [R.  I.]  55  A.  638.  As  to 
names,  see  1  Curr.  L.  247,  n.  25,  26,  30. 

64.  McArthur  V.  Boynton  [Colo.  App.] 
74  P.   540. 

ess.  Amendment  changing  name  of  county 
held  not  allowable.  McArthur  v.  Boynton 
[Colo.   App.]    74  P.   640. 

66,  67,  68,  69,  70.  Edwards-Barnard  Co, 
V.  Pflanz,    24    Ky.   D.   R.    2296,   73   S.   W.    1018. 
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ing  the  attaehment  itself,'^  and  the  order  sustaining  the  attachment,  not  being 
introduced  in  the  court  below,  it  cannot  be  added  to  the  record  on  appeal,^^  and 
even  if  such  an  amendment  of  the  record  was  allowable,  it  would  not  remedy  the 
failure  of  the  petition  to  allege  that  the  attachment  was  sustained.^'  Plaintiff 
by  suing  upon  a  second  bond  given  in  lieu  of  the  first  ratifies  the  sheriffs 
release  of  the  latter  and  becomes  estopped  to  sue  thereon.^*  A  motion  to  quash 
a  forthcoming  bond  cannot  be  made  in  an  action  on  the  bond.'"  In  most  states, 
in  an  action  upon  a  forthcoming  bond,  it  is  necessary  to  allege  and  prove  an 
order  of  the  court  in  the  attaehment  proceeding  for  the  sale  of  the  attached 
property,  or  directing  the  sheriff  to  repossess  himself  of  such  property.'*  The 
approval  of  the  undertaking  by  the  court  and  the  discharge  of  the  attachment 
may  become  conclusive  evidence  of  the  delivery  and  acceptance  of  the  under- 
taking as  a  good  forthcoming  bond.'' 

§  9.  The  levy  or  seizure;  indemnifying  honds.''^ — The  duty  of  an  officer  in 
executing  a  writ  of  attaehment  is  to  levy  upon  the  property  of  the  defendant  to 
"the  writ,  not  upon  the  property  of  some  one  else,"  to  determine  whether  or 
not  it  is  property  which  may  be  legally  taken  under  the  writ,*"  and  that  the 
quantity  taken  is  necessary  to  the  ease  in  hand.'^  In  all  these  particulars  he 
is  bound  to  exercise  his  own  judgment,  and  is  legally  responsible  to  any  person 
for  the  consequences  of  any  error  or  mistake  in  its  exercise  to  his  prejudice.*^ 
An  officer  seizing  property  under  a  void  attaehment  is  a  trespasser  as  against 
one  rightfully  in  possession,*'  and  the  rightful  owner  is  not  estopped  from 
suing  him  by  purchasing  the  property  at  a  sale  ordered  by  the  court  during  the 
pendency  of  replevin  proceedings.**  The  seizure  being  tortious,  all  the  attach- 
ing creditors  joining  with  the  sheriff  in  resisting  an  action  of  replevin  become 
trespassers  ab  initio,  and  are  jointly  and  severally  liable  for  a  money  judgment 
rendered  against  them,*°  though  one  party  satisfying  such  judgment,  contribu- 
tion will  be  enforced,*'  the  basis  being  the  ratio  the  several  claims  bear  to  each 
other.*'  A  sheriff  is  entitled  to  an  indemnity  for  levying  on  intangible  as  well 
as  tangible  property.** 

Levy  on  debts  or  chases.^' — In  most  states,  in  order  to  attach  a  debt  or  de- 
mand due  the  defendant,  notice  must  be  served  upon  the  person  against  whom 
the  demand  exists,'"  a  seizure  of  a  right  of  the  debtor  in  a  suit  being  made  by 
serving  notice  on  the  clerk  of  court,  the  plaintiff,  and  defendant."^  Pailure 
of  the  assignee  of  a  chose  in  action  to  give  notice  to  the  debtor  of  the  assign- 
ment is  immaterial  as  against  an  attaching  creditor.'* 


71.  Personal  Judgment  against  the  de- 
fendant held  insufficient.  Edwards-Barnard 
Co.  V.  Pflanz,  24  Ky.  L.  R.  2296,  73  S,  W.  1018. 

72,  73.  Edwards-Barnard  Co.  v.  Pflanz,  24 
Ky.  U  R.  2296,  73  S.  W.  1018. 

74.  Hesser  v.  Rowley,  139  Cal.  410,  73  P. 
166. 

75.  Craft  V.  Smith  [Pla.]   33  So.  996. 

76.  Young  V.  Joseph  Bros.  [Neb.]  99  N. 
W.    B22. 

77.  Bbner  v.  Held    [C.   C.  A.]    125    P.    680. 

78.  See  1  Curr.  L.  248;  see,  also.  Bonds,  1 
Curr.  L.  343;  Indemnity,  2  Curr.  L.   298. 

79.  In  levying  an  attachment  against  a 
man,  cannot  levy  on  property  of  Indian  wife. 
McKnlght  V.  U.  S.  [C.  C.  A.]  130  P.  659. 

80.  81,  82.  McKnlght  v.  U.  B.  tC.  C  A.]  130 
P.    659. 

83.  Plaintiff  In  replevin  for  such  goods, 
making  out  a  prima  facie  showing  of  owner- 
ship,   the   attachment   being   held   void,    the 


court  cannot  direct  a  verdict  in  favor  of  the 
sheriff.  Hagar  v.  Haas,  66  Kan.  333,  71  P. 
822. 

84.  Hagar  v.  Haas,  66  Kan.  333,  71  P. 
822. 

85,  86,  87.  First  Nat.  Bank  V.  Avery  Plant- 
er Co.  [Neb.l    95  N.  W.    622. 

88.  Code  Civ.  Proo.  §  657.  A  debt  la 
"goods  or  effects"  within  such  section.  Mi- 
nor V.  Gurley,  81  App.  Dlv.  586,  81  N.  T.  S. 
367. 

89.  See  1  Curr.  Ij.  248. 

90.  In  North  Dakota,  a  copy  of  the  war- 
rant of  attachment  and  a  notice  showing  the 
property  attached  must  be  delivered  to  and 
left  with  such  person.  Ireland  v.  Adair  [N. 
D.]    94  N.   W.   766. 

91.  Lehmann  &  Co.  v.  Rivers,  110  La.  1079, 
36   So.    296. 

92.  Milllgan  T.  Plymouth  State  Bank,  4 
Ohio  Clrc.  R.   (N.  3.)  586. 


3  Cur.  Law. 


ATTACHMENT  §  10. 


365 


Notice  of  levy.'' — Unless  waived,  notice,  actual  or  constructive,  must  be 
given  the  defendant"*  within  a  reasonable  time.°"  In  some  states,  notice  must 
be  given  the  party  in  possession."'  The  notice  of  attachment  being  annexed  to 
ra  copy  of  the  warrant  it  is  referable  thereto."' 

An  equitable  attachment?^ — The  appointment  of  a  receiver  in  a  creditor's 
bill  or  suit  in  equity  to  subject  the  separate  property  of  a  married  woman  to  the 
payment  of  her  business  debts  is  an  equitable  attachment,'*  which  entitles  such 
creditor  to  a  prior  lien  over  other  creditors  upon  the  funds  in  the  hands  of  the 
receiver,  provided  said  suit  is  successfully  prosecuted  to  a  final  decree.* 

§  10.  Return  to  the  writ? — The  federal  courts  have  authority  to  provide 
for  the  return  of  the  writ  other  than  ia  accordance  with  the  state  statutes.'  In 
Connecticut,  the  property  must  be  described  in  the  officer's  return.*  A  sherifE 
surrendering  the  property  in  accordance  with  a  stipulation,  agreed  to  by  the 
attaching  creditor,  a  return  is  unnecessary.*  An  affidavit  by  the  sherifE  that  he 
"duly  effected  service"  of  the  warrant  of  attachment,  stating  the  time,  place, 
and  person  on  whom  it  was  served,  is  sufficient.'  The  writ  being  returned  served 
by  one  not  an  officer  of  the  court,  an  alias  writ  should  be  issued  upon  plaintiff's 
request.'^  In  order  to  render  the  return  of  the  attachment  fatally  defective, 
when  there  has  been  in  substance  an  execution  of  the  process,  it  must  be  made 
to  appear  affirmatively  that  an  essential  act  has  been  omitted,  and  there  being 
no  clear  exhibition  of  such  omission,  it  cannot  be  inferred;*  that  it  fails  to  show 
the  county  in  which  the  levy  was  made  is  no  ground  for  dismissal."  That  the 
clerk,  after  the  return  of  the  writ,  wrote  out  the  order  of  publication  upon  a 
separate  piece  of  paper  and  had  it  published  without  entering  it  upon  the  record, 
wiU  not  invalidate  the  proceedings."  The  return  is  presumed  to  be  true,"  and 
to  state  all  acts  done  by  the  officer  toward  effecting  the  levy.*^  As  between  the 
parties  to  the  action,  the  return  is  conclusive,*'  and  in  an  action  against  the 
sheriff,  the  latter  eannot,  ordinarily,  coiitradict  his  return,**  though  he  may  in 
a  proper  case  upon  proper  showing  and  notice  amend  the  same,*"  and  it  has  been 
held  that  the  return  is  in  the  nature  of  an  admission  only,  and  is  subject  to  ex- 
planation.*' The  return  being  regular  on  its  face,  the  burden  is  upon  the  debtor 
to  show  that  the  writ  was  not  served  in  the  manner  stated.*' 


93.  See  1  Curr.  L.  248. 

94.  Attempt  to  levy  upon  one's  Interest  In 
an  estate  in  the  hands  of  an  executor  Is 
Void,  no  notice  being  given  defendant,  though 
the  executor  was  given  notice  as  the  tenant 
In  possession.  Harris  v.  Kittle,  119  Ga.  29, 
45    S.    B.    729. 

95.  Where  attachment  was  levied  by  en- 
try In  the  Incumbrance  book  on  November 
19th,  sheriff's  return  showed  that  he  was 
unable  to  find  the  owner  In  the  county  until 
November  28th,  and  that  notice  was  served 
on  him  on  November  30th,  held  served  with 
due  diligence,  there  being  no  one  In  pos- 
session of  the  property.  Stickley  v.  Widle, 
122  Iowa,  400,   98  N.  W.  135. 

9«.  Code,  §  3900.  Where  one  claimed  un- 
der an  undisclosed  bill  of  sale  and  procured 
the  key  to  admit  the  sheriff,  held  sufficient 
to  authorize  the  service  upon  him.  Jordan  v. 
Crlckett   [Iowa]    99  N.   W.  163. 

97.  The  recitals  In  the  two  clearly  iden- 
tifying the  persons  holding  the  property 
sought  to  be  attached,  the  notice  is  suffi- 
cient. Lancaster  v.  Spotswood,  41  Mlso.  19, 
83  N.  T.  S.   572. 

98.  See  1  Curr.  L.  248. 

99.  1.  First  Nat.  Bank  v.  Hlrschkowltz 
[Fla.]    35   So.    22. 


2.  See    1   Curr.   L.    248. 

3.  Gokey  v.  Boston  &  M.  R.  Co.,  130  F. 
992. 

4.  Rev.  St.  1888,  §  907.  Central  Trust  Co. 
V.  Worcester  Cycle  Mfg.  Co.,  128  F.  483. 

5.  Central  Trust  Co.  v.  Worcester  Cyple 
Mfg.  Co.,   128  F.   483. 

6.  Donner  v.  Mercy,  81  App.  Dlv.  181,  80 
N.    T.    S.    1030. 

7.  Foote  v.  John  B.  Hall  Commission  Co. 
[Miss.]    36   So.   533. 

8.  9.  Connolly  v.  Atlantic  Contracting  Co. 
[Ga.]    47   S.    E.    575. 

10.  Construing  Shannon's  Code,  §§  B221, 
5937,  5234,  5278-5284.  Gardner  v.  Swift  & 
Co.  [Tenn.]    80  S.  W.  764. 

11.  Lewis  V.  Rasp  [Okl.]  76  P.  142. 

12.  Ireland  v.  Adair  [N.  D.]  94  N.  W.  766. 
See  1  Curr.  L.  249,  n.  47. 

13.  14.  Standard  Wine  Co.  v.  Chlpman 
[Mich.]    97  N.  W.   679. 

15.  Standard  Wine  Co.  v.  Chlpman  [Mich.] 
97  N.  W.  679.     See  1  Curr.  L.  249,  n.  49. 

16.  The  fact  of  service  and  the  ofilcer'a 
return  that  he  had  served  notice  on  plain- 
tiff as  the  party  In  possession.  Jordan  v. 
Crlckett   [Iowa]    99   N.   W.   163. 

17.  Lewis  V.  Rasp  [Okl.]   76  P.  142. 
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§  11.  Custody,  sale,  redelivery,  or  release  of  attached  property}^ — The  sher- 
iff under  an  attachment  has  a  special  property  in  the  goods,  and  a  right  to  the 
possession  as  against  any  one  claiming  them  under  a  title  to  which  the  lien  of 
the  attachment  is  superior;^"  thus  replevin  will  not  lie  against  him,""  nor  can 
a  third  party  not  a  party  to  the  case  assert  his  title  to  property  seized  by  the 
sherifi  imder  bail  process,  in  a  trover  suit,  by  filing  a  claim  under  claim  laws,^^ 
and  his  possession  beiag  legal,  he  is  entitled  to  continue  in  such  possession 
until  the  lien  acquired  thereby  is  lost,  or  the  property  disposed  of  by  force  of  it, 
or  the  lien  satisfied.^-  An  officer  of  the  court  taking  possession  of  the  property 
before  appearance  by  the  defendant  may  be  authorized  by  the  court  to  collect 
rents  accruing  after  the  entry  of  appearance.^'  The  possession  of  a  receiptor  of 
property  taken  by  a  lawful  writ  is^  in  law,  that  of  the  officer  to  whom  he  is 
accountable.-*  Under  statutes  allowing  the  retention  of  the  attached  propertj' 
during  a  certain  period  if  the  plaintiff  announces  his  intention  to  appeal  from 
the  order  of  discharge,  failure  to  announce  such  intention  is  immaterial  where 
the  officer  retains  possession  of  the  property.-"  The  sheriff  has  no  title  to  the 
goods  after  the  dismissal  of  the  attachment  suit,"'  though  in  New  York,  the 
lien  being  destroyed  by  act  of  parties,  the  sheriff  may  retain  the  property  to 
secure  his  fees;''  but  the  lien  being  destroyed  by  the  action  of  the  court,  the 
latter  is  permitted  to  both  determine  the  liability  for  fees  and  to  direct  their 
payment,-"  and  in  the  latter  case  the  defendant  is  liable  for  poundage  upon 
the  value  of  the  property  levied  upon  not  exceeding  the  amount  specified  in  the 
warrant,'"'  or  the  action  being  settled,  not  exceeding  the  amoimt  for  which  the 
settlement  is  made.'"  There  being  a  partial  release  by  stipulation  of  the  property 
covered  by  the  attachment,  the  sheriff  is  not  entitled  to  poundage  upon  such 
property,  the  remaining  portion  being  sufficient  for  the  maximum  fee  allowed 
by  law.^^  Under  a  statute  allowing  reasonable  fees,  a  sheriff  is  entitled  to  recover 
directly  from  the  plaintiff  for  keeping  property  under  an  attachment,  released 
by  plaintiff  before  the  termination  of  the  suit.'^  Under  a  statute  requiring 
the  officer  serving  process  to  indorse  thereon  his  fees  and  charges  in  order  to 
have  them  allowed,  a  sheriff's  charges  for  securing  attached  property  subsequent 
to  the  completion  of  the  service  and  return  of  the  writ  may  be  recovered  without 
being  indorsed  thereon.'" 

In  some  states  the  sheriff  cannot  release  real  estate  from  attachment  except 
while  the  writ  is  in  his  possession  and  before  the  return.'*  Evidence  that  the 
release  by  the  sheriff  was  the  form  in  use  at  the  time  of  granting  it  is  admissible 
as. tending  to  show  the  signing  of  the  release.'" 


18.  See  1  Curr.  L.  249. 

19.  Rochester  .Lumber  Co.  v.  Locke  [N. 
H.]    54   A.    705. 

20.  Irey  v.  Gorman,  118  Wis.  8,  94  N.  W. 
658. 

21.  Civ.  Code  1895,  §  4611  et  seq.  Central 
Banlc  of  Oakland  v.  Georgia  Grocery  Co. 
[Ga.]  48   S.  B.   325. 

22.  First  Nat.  Bank  v.  Hesser  [Okl.]  77  P. 
36. 

23.  Chemical  Nat.  Bank  v.  Kellogg  [N.  J. 
Sup.]  B7  A.  149. 

24.  Irey  v.  Gorman,  118  Wis.  8,  94  N.  "W. 
658. 

25.  Code,    §    3931.      Slieldon     v.     Big-elow 


27.  Esselsteyn  v.  Union  Surety  &  Guar- 
anty Co.,  82  App.  Dlv.  474,  81  N.  T.  S.  532. 
Aa  to  fees  see   1  Curr.  L.  249,  n.  51. 

28.  Esselsteyn  v.  Union  Surety  &  Guar- 
anty Co.,  82  App.  Dlv.  474,  81  N.  T.  S.  532. 

29.  Laws  1890,  p.  940,  o.  523,  §  17,  as 
amended  by  Laws  1892,  p.  868,  o.  418,  relative 
to  the  sherife  of  New  York  city  and  county. 
Ducas  Co.  v.  American  Silk  Dyeing  &  Fin- 
ishing Co.,    84  N.    T.    S.    878. 

30.  Laws  1890,  p.  940,  c.  623,  5  17,  aa 
amended  by  Laws  1892,  p.  868,  o.  418.  Plum- 
mer  v.  International  Power  Co.,  88  App  Div 
452,    85   N.   T.    S.   107. 

31.  Plummer  v.  International  Power  Co 
""  App.   Div.    452,   85   N.  T.    S.    107. 


[Iowa]   100  N.  W.   502.  1      32.     v.  S.  5366.     Templeton  v.  Capital  Sav 

26.     Cannot  deliver  them  to  the  attaching    Bank  &  Trust  Co.  [Vt.j  57  A.  818. 
plaintiff.     Rosencranz  v.  Swofford  Bros.  Dry        33.     v.  S.  1111.     Templeton  v   Capital  Sav 
Goods    Co.,    175    Mo.    518,    75    S.    W.    445.  Bank  &  Trust  Co.  [Vt.]  57  A.  818. 
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§  12.  Forthcoming  bonds  and  receipts.^^ — There  being  a  substantial  com- 
pliance with  the  statute,  the  bond  is  enforceable  as  a  statutory  bond;*^  thus  the 
plaintiff  may  waive  the  formal  approval  of  the  bond  provided  by  statute  without 
invalidating  its  efficacy  as  a  statutory  release  bond.'*  In  order  to  render  the  bond 
valid,  the  property  need  not  stand  in  the  name  of  the  attachment  defendant,*" 
the  dissolution  of  the  attachment  being  a  sufficient  consideration.*"  The  giving 
of  a  supersedeas  bond  upon  a  writ  of  error  ineffective  for  lack  of  jurisdiction  does 
not  affect  a  forthcoming  bond  previously  given.*^  In  some  jurisdictions,  before  re- 
'covery  can  be  had,  demand  must  be  made;  but  proceedings  to  collect  on  the  judg- 
ment may  amoimt  to  a  demand  for  the  payment  of  such  judgment,  the  debtor  being 
■insolvent.*"  The  bond  running  to  a  nominal  plaintiff,  the  surety  is  liable  to  the 
real  party  in  interest,  who  is  substituted  for  such  nominal  plaintiff,  the  record 
being  such  as  to  advise  the  surety  from  the  beginning  as  to  who  the  real  party 
in  interest  was.*^  Under  statutes  allowing  the  retention  of  the  attached  property 
during  a  certain  period  if  the  plaintiff  announces  his  intention  to  appeal  from 
the  order  of  discharge,  failure  to  announce  such  intention  will  not  defeat  the 
liability  of  sureties  on  a  redelivery  bond  on  reversal  of  judgment,  the  officer 
retaining  possession  of  the  property.**  By  giving  a  forthcoming  bond,  the  de- 
fendant waives  irregularity  and  defects  in  the  attachment  proceedings;*'  but  not 
mere  overstatement  of  the  amount  due.*° 

§  13.  Lien  or  other  consequences  of  levy." — By  the  levy  one  acquires  a  spe- 
cific lien*'  for  the  satisfaction  of  any  judgment  which  may  be  obtained  in  the 
suit,*"  which  can  only  be  lost  by  an  order  discharging  the  attachment. °°  The 
•  lien  is  such  as  to  entitle  the  creditor  to  maintain  a  bill  to  remove  a  cloud  on 
the  title.^^  An  attachment  of  mortgaged  land,  the  mortgage  being  recorded,  in 
an  action  against  the  mortgagor  creates  a  lien  only  on  the  equity  of  redemption,^ - 
and  such  equity  of  redemption  being  attached,  a  foreclosure  suit  will  not  affect 
the  attaching  creditor's  rights  unless  he  is  made  a  party,  or  charged  with  notice 
by  the  filing  of  a  lis  pendens."  In  attachment  proceedings  against  a  nonresident 
who  is  not  served  the  only  lien  created  or  foreclosed  is  that  arising  by  virtue 
of  the  seizure  of  the  property  levied  on.'*  The  delivery  of  the  forthcoming  bond 
does  not  dissolve  the  lien,"  and  plaintiff,  upon  recovering  judgment,  may  retake 
the  property  from  a  bona  fide  purchaser  who  purchased  after  the  release  under 


34,35.  Hesser  V.  Kowley,  139  Cal.  410,  73 
P.   156. 

36.  See  1  Curr.  L.  250. 

37.  Ebner  v.  Held  [C.  C.  A.]    125  F.  680. 

38.  Code  1897,  §  3907.  Fidelity  &  Deposit 
Co.  V.  Bowen  [Iowa]  98  N.  W.  897. 

39.  40.  Fidelity  &  Deposit  Co.  v.  Bowen 
[Iowa]  98  N.  W.  897.  Where  the  bond  was 
under  seal  and  recited  as  a  consideration  the 
release  of  all  the  property  attached  and 
the  discharge  of  the  attachment.  Bbner  v. 
Held   [C.   C.   A.]    125    F.    680.. 

41.  Liability  of  sureties  on  attachment 
bond  was  not  superseded  and  merged  in  the 
supersedeas  bond.  Ebner  v.  Held  [C.  C.  A.] 
125   F.    680. 

42.  Ebner  v.  Held   [C.  C.  A.]   125  F.   680. 

43.  Campbell  &  Zell  Co.  v.  American  Sure- 
ty Co.,   129   F.  491. 

44.  Code,  I  3931.  Sheldon  v.  Bigelow 
[Iowa]     100    N.    W.    502. 

45.  An  undertaking,  a  copy  of  which  la 
set  forth  in  the  opinion,  held  sufficient  un- 
der Sess.  Laws  1895,  p.  18.  Finney  y.  Moore 
[Idaho]  74  P.  866. 


46.  Anvil  Gold  Mln.  Co.  v.  Hoxsie  [C.  C. 
A.]  125  F.  724. 

47.  See  1  Curr.  L.  250. 

48.  Coulson  V.  Saltsman  [Neb.]  98  N.  "W. 
1055. 

49.  Rochester  Lumber  Co.  v.  Locke  [N.  H.] 
54  A.  705. 

BO.  Is  not  lost  by  taking  a  general  money 
judgment  against  defendant,  without  an  or- 
der for  the  sale  of  the  attached  property, 
due  diligence  being  used  In  the  prosecution 
of  a  creditor's  bill.  Coulson  v.  Saltsman 
[Neb.]   98  N.  W.   1055. 

51.  Regardless  of  the  fact  that  the  judg- 
ment at  law  pending  these  proceedings  has 
been  dormant,  and  without  requiring  issue 
and  return  of  an  execution  as  a  prerequisite. 
Coulson   V.   Saltsman    [Neb.]    93    N.   W.    1055.- 

52,  53.  London  &  San  Francisco  Bank  v. 
Dexter  Horton  &  Co.    [C.   C.  A.]   126   F.    593. 

54.  Owens  v.  Atlantic  Trust  &  Banking 
Co.,  119  Ga,  924,  47  S.  E.  215. 

55.  Chittenden  v.  Nichols,  31  Colo.  202,  72 
P.  53;  Edwards-Barnard  Co.  v.  Pflanz,  24 
Ky.  L.  R.  2296,  73  S.  W.  1018. 
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the  bond  and  without  notice  of  the  attachment."'  In  Oklahoma  the  lien  of  the 
attachment  is  not  lost  by  a  failure  on  the  part  of  the  probate  or  justice  of  the 
peace  court  to  make  proper  docket  entries  of  the  issuance  of  such  order  of  attach- 
ment."^ Execution  being  issued  upon  the  judgment  the  attachment  is  merged 
therein."'    An  attachment  being  void  no  lien  is  acquired."* 

§  14.  Conflicting  levies,  liens,  and  creditors;  priorities.'"' — An  attaching 
creditor  is  not  a  purchaser  for  value,  and  takes  the  property  subject  to  all  equi- 
table rights  therein  enforceable  against  the  debtor,*^  hence  the  purchaser  of  one 
acquiescing  in  an  attachment  cannot  contest  its  validity.**  The  claim  of  a  pur- 
chaser in  good  faith  and  for  a  valuable  consideration  of  a  draft  and  bill  of  lading 
attached  thereto  is  superior  to  the  attachment  lien  of  the  vendee  who  refuses  to 
pay^  the  draft  alleging  the  vendor  to  be  his  debtor."  In  some  states  claims  for 
services  are  preferred  over  the  lien  of  the  attaching  creditor,"*  and  a  suit  to 
establish  such  claim  in  so  far  as  it  seeks  to  establish  and  enforce  a  lien  upon 
the  debtor's  property  is  equitable  in  its  nature,""  and  must  be  brought  within 
the  time  prescribed  by  law."  The  Hen  of  a  pledgee  of  stock  is  superior  to 
the  lien  of  a  subsequent  attaching  creditor  of  the  assignor,"^  such  attachment 
being  valid,  however,  as  to  the  interest  of  the  assignor  after  the  debt  has  been 
paid."'  The  rights  of  the  beneficiary  of  a  trust  fund  are  superior  to  attaching 
creditors  of  the  trustee."'  The  lien  created  by  attachment  is  inferior  to  a  title 
obtained  by  purchase  before  the  attachment,'"  but  superior  to  a  prior  unrecorded 
deed,  given  in  good  faith  for  a  valuable  consideration,  of  which  the  attaching 
creditor  had  no  notice,'^  and  such  deed  being  given  with  the  intent  to  defraud 
creditors  it  is  invalid  as  against  a  Siubsequent  attachment  by  one  having  knowl- 
edge thereof,'*  though  in  some  states  it  is  held  that  the  deed  vriU  take  precedence 
if  recorded  before  the  deed  based  upon  the  attachment  or  judgment."  The 
deed  being  delivered  subsequent  to  the  levying  of  the  attachment,  the  mortgagee's 
lien  is  subject  to  that  acquired  by  such  attachment  creditor  by  virtue  of  the  levy 
of  such  attachment.'*  A  stipulation  to  sell  attached  property  and  divide  the  pro- 
ceeds does  not  affect  the  rights  of  an  attaching  creditor  who  is  not  a  party 
thereto.'"     The  first  of  a  series  of  attaching  creditors  obtaining  a  sale  of  the 


56.  Chittenden  v.  Nichols,  31  Colo.  202,  72 
P.  53. 

57.  First  Nat.  Bank  v.  Hesser  [Okl.]  77 
P.   36. 

58.  The  execution  being  returned  unsat- 
isfied no  lien  enforceable  by  action  remains. 
Barton  v.  Albert  Palmer  Co.,  87  App.  Dlv. 
35,  83  N.  T.  S.  1041. 

59.  Munger  v.  Doolan,  75  Conn.  656,  55 
A.  169. 

60.  See  1  Curr.  L.   251. 

61.  Attached  a  fund  due  debtor.  Third 
Nat.  Bank  v.  Atlantic  City  [C.  C.  A.]  126  F. 
413. 

62.  Mercantile  Realty  Co.  v.  Stetson,  120 
Iowa,    324,   94  N.   W.    859. 

63.  Willard  Mfg.  Co.  v.  Tierney  &  Co.,  133 
N.  C.  630,  45  S.  B.  1026.  See  1  Curr.  L.  251,  n. 
81. 

64.  Code  Civ.  Proc.  §§  2152-2155.  Shea 
y.  Began  [Mont.]  74  P.  737.  Code  Civ.  Proc. 
§  1206.  giving  laborers  a  preferred  claim  for 
services  in  cases  of  attachment  does  not  cre- 
ate a  lien  upon  the  property  seized.  "Winrod 
V.  Wolters,  141  Cal,  399,  74  P.  1037. 

65.  Hence  without  the  jurisdiction  of  a 
justice  of  the  peace  under  the  Montana  Con- 
stitution, art.  8,  §  21.  Shea  v.  Regan  [Mont.] 
74   P.   737. 


66.  Under  Code  Civ.  Proc.  §§  2153,  2154,  10 
days  after  notice.  Shea  v.  Regan  [Mont.]  74 
P.   737. 

67.  Even  though  not  registered  on  the 
books  of  the  corporation.  Mapleton  Bank  v. 
Standrod  [Idaho]  71  P.  119. 

68.  Mapleton  Bank  v.  Standrod  [Idaho]  71 
P.  119. 

69.  Deposit  by  agent  of  principal's  funds. 
Packer  v.  Crary,  121  Iowa,  388,  96  N.  W.  870. 

70.  Owens  v.  Atlantic  Trust  &  Banking 
Co.,   119   Ga.  924,   47  S.  E.   215. 

NOTB.  Action  to  remove  clond  on  title  i 
The  right  of  attachment  plaintiff  to  try,  in  a 
court  of  law,  the  question  whether  grantee's 
title  Is  good  against  the  attachment  cannot 
be  forestalled  by  a  bill  in  equity  filed  by  the 
grantee  to  remove  the  attachment  as  a  cloud 
on  his  title.  Malsch  v.  Hoffman,  42  N.  J. 
Bq.  116,  7  A.  349. — Prom  note  to  Cousins  v. 
Al worth  [Minn.]  10  L.  K.  A.  504. 

71.  Bell  Hardware  Co.  v.  Riddle,  31  Tex. 
Civ.  App.  411,  72  S.  W.  613.  Rev.  Laws,  c. 
127,  §  4.  D'Arcy  V.  Mooshkln,  183  Mass.  382, 
67  N.  B.  339. 

72.  D'Arcy  v.  Mooshkln,  183  Mass.  382,  67 
N.    B.    339. 

73.  74.  Naudain  v.  Fullenwlder  [Neb.]  100 
N.  W.  296. 
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property  under  an  order  of  the  court  which  is  reversed  upon  appeal,  he  is  liable 
to  an  action  for  money  had  and  received  by  the  subsequent  attaching  creditors/' 
to  which,  however,  he  may  set  up  any  counterclaim  or  set-off,"  and  the  statute 
of  limitations  does  not  begin  to  run  until  the  first  attachment  is  dissolved.'*  A 
prior  valid  attachment  lien  is  presumed  to  eontiaue  until  it  is  affirmatively  shown 
that  the  priority  has  been  lost.'°  A  junior  attaching  creditor  cannot  take  ad- 
vantage of  irregularities  in  the  attachment  proceedings.*"  In  some  states,  by 
statute,  creditors  levying  within  a  certain  period  share  pro  rata  in  the  property.*^ 

Priorities  between  attachments  and  mortgages.^^ — A  mortgagee  claiming 
through  a  deed  filed  for  record  subsequent  to  the  levying  and  recording  of  an 
order  of  attachment  takes  with  notice  of  the  rights  of  the  attaching  creditor, 
and  subject  to  such  infirmities  as  inhere  in  the  title  of  the  mortgagor.*'  A 
mortgage  of  after  acquired  property  is  valid  against  subsequent  attaching  cred- 
itors.** The  open  and  admitted  inclusion  of  a  small  claim  of  another  creditor 
in  a  valid  chattel  mortgage  does  not  render  such  mortgage  and  possession  there- 
under fraudulent  and  unlawful  as  against  attaching  creditors.*" 

Surrender  of  attached  property  to  a  receiver}^ — After  a  surrender  to  a  re- 
ceiver, under  a  stipulation  that  it  be  without  prejudice,  the  court  will  not  permit 
the  rights  of  the  attaching  creditor  to  be  defeated  on  technical  grounds.*'  A 
creditor  attaching  an  equity  of  redemption  waives  the  attachment  lien  by  filing 
a  claim  with  the  receiver  of  the  property,  subsequently  appointed  at  the  suit  of 
the  mortgagee,  and  not  appealing  from  the  disallowance  thereof.**  An  attach- 
ment is  not  affected  by  the  subsequent  appointment  of  a  receiver,**  and  is  prior 
to  any  claim  acquired  by  proceedings  under  the  receivership  to  which  the  attach- 
ment creditor  is  not  a  party.*" 

Priority  between  attachments  and  assignments  for  benefit  of  cr editors. ^''^ — 
As  against  a  valid  assignment  a  subsequent  attaching  creditor  cannot  claim  any 


75.  Central  Trust  Co.  v.  Worcester  Cycle 
Mtg.    Co.,   128  F.   483. 

76,  77,  78.  First  Nat.  Bank  v.  Avery  Plant- 
er  Co.    [Neb.]    95    N.    W.    622. 

79.  Claim  that  priority  was  lost  by  laches 
held  not  sustained.  Westervelt  v.  Baker 
[Neb.]    95  N.  W.  793. 

80.  NOTE.  Right  of  Jnnlar  attaching  cred- 
itors to  qaestion  -validity  of  attachment)  A 
junior  attaching  creditor  cannot  take  ad- 
vantage of  irregularities  or  informalities  in 
proceedings  In  a  prior  attachment  though 
constituting  good  grounds  for  setting"  aside 
the  attachment  on  the  motion  of  the  defend- 
ant. Glaser  v.  First  Nat  Bank,  62  Ark.  171, 
34  S.  W.  1061,  35  L.  R.  A.  765;  Melnhard  v. 
Youngblood,  37  S.  C.  231,  15  S.  B.  950;  Gilke- 
son  Sloss  Comm.  Co.  v.  Bond,  44  La.  Ann. 
841,  11  So.  220;  Claflin  v.  Sylvester,  99  Mo. 
276,  12  S.  "W.  508.  Though  it  has  been  held 
that  such  subsequent  attaching  creditor  is 
entitled  to  relief  against  attachments  based 
on  demands  not  due,  when  there  is  no  stat- 
ute authorizing  it,  or  on  one  which  has  no 
existence,  or  on  one  for  which  an  attach- 
ment could  not  lawfully  issue,  they  being 
fraudulent  and  void  as  to  such  creditors. 
Davis  V.  Claflin  Co.,  63  Ark.  157,  41  S.  W. 
996,  35  D.  R.  A.  776;  Taafte  v.  Josephson,  7 
Cal.  353;  Walker  v.  Roberts,  4  Rich.  Daw  [S. 
C]  561;  Palmer  v.  Martindell,  43  N.  J.  Eq. 
90,   10  A.   802. 

81.  In  Idaho,  these  statutes  do  not  apply 
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to  justice    court  practice.     Kimball  ▼.   Ray- 
mond  [Idaho]   72  P.   957. 

82.  Snflielency  of  eT-ldenee  of  possession 
by  a  mortgagee  to  render  mortgage  valid  as 
against  a  subsequent  attachment.  Taylor  v. 
Harle-Haas  Drug  Co.  [Neb.]  96  N.  W.  182. 
Evidence  held  Insufficient  to  sustain  a  find- 
ing of  payment  so  as  to  place  the  attach- 
ment lien  before  that  of  the  mortgage.  Fitch 
V.  Duckwall,  25  Ky.  L.  R.  1535,  78  S.  W.  186. 
See  1  Curr.  L.  251. 

83.  Naudainv.  Fullenwider  [Neb.]  100  N. 
W.  296. 

84.  In  re  Sentenne  &  Green  Co.  [D.  CI 
120  F.  436. 

85.  Taylor  v.  Harle-Hass  Drug  Co.  [Neb.] 
96  N.  W.    182. 

86.  See  1  Curr.  L.   252. 

87.  Error  In  return  of  sheriff  made  after 
the  surrender  and  stipulation.  Central  Trust 
Co.  V.  Worcester  Cycle  Mfg.  Co.,  128  F.  483. 
See  1  Curr.  L.  252,  n.  90. 

88.  Mercantile  Realty  Co.  v.  Stetson,  120 
Iowa,  324,  94  N.  W.  859. 

89.  Commission  reported  defendant  as  do- 
ing an  unsafe  business,  attachment  then  lev- 
ied, suit  commenced  by  state,  and  association 
ordered  to  discontinue  business  and  receivers 
appointed,  held  attachment  lien  valid.  Se- 
ries V.  Union  Building  &  Loan  Ass'n,  141 
Cal.    74,   74  P.  552.     See  1  Curr.  L.   252,  n.  92. 

90.  Mercantile  Realty  Co.  v.  Stetson,  120 
Iowa,   324,   94   N.    W.    859. 

91.  See    1    Curr.    L.    252. 
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priority,'^  nor  axe  the  proceeds  of  assigned  property  subject  to  a  levy  under  an 
attachment."' 

Effect  of  bankruptcy  proceedings."^ — An  adjudication  in  bankruptcy  annuls 
all  attachment  levies  obtained  within  four  months  prior  to  the  filing  of  the  peti- 
tion,""  unless  preserved  by  an  order  of  the  court."'  This  provision  of  the  bank- 
ruptcy act  applies  to  attachments  sued  out  in  state  as  well  as  Federal  courts," 
and  is  binding  upon  the  state  courts."^  It  does  not  impair  the  obligation  of  a 
contract  or  divest  the  attaching  creditor  of  a  vested  right,""  and  the  state  court 
is  bound  to  take  notice  of  the  bankruptcy  proceedings  when  properly  pleaded  as 
a  defense.^  It  does  not  affect  a  valid  attachment  acquired  more  than  four  months 
before  the  filing  of  the  petition,^  though  both  plaintiff  and  defendant  at  the  time 
of  the  attachment  knew  that  defendant  was  insolvent/  and  the  plaintiff  may 
prosecute  his  case  to  judgment  and  satisfy  the  same  by  an  execution  sale  of  the 
attached  property,*  nor  does  the  adjudication  in  bankruptcy  destroy  or  impair 
the  title  obtained  by  such  attachment  by  a  bona  fide  purchaser  for  value  without 
notice  or  reasonable  cause  for  inquiry.'  The  bankruptcy  proceedings  do  not 
affect  the  lien  of  the  attachment  as  against  the  bankrupt  himself,®  and  the  trustee 
failing  to  dispose  of  the  property  prior  to  the  discharge,  the  attachment  lien  con- 
tinues unaffected  by  the  proceedings.^  As  to  whether  or  not  the  lien  of  a  sheriff, 
holding  the  property  under  an  attachment,  for  his  fees  and  necessary  outlays 
in  preserving  the  property,  is  discharged  by  bankruptcy  there  is  a  conflict  among 
the  decisions.' 

§  15.  Enforcement  and  dissolution,  discharge,  vacation,  or  abandonment  of 
attachment.  A.  Validity  and  grounds  for  setting  asidc^-^ln.  New  York,  a  de- 
fendant not  being  personally  served,  and  not  appearing,  but  the  property  being 
attached,  the  court  will  proceed  to  determine  the  cause,^"  and  judgment  being 
rendered  against  the  plaintiff,  upon  appeal  the  only  question  that  can  be  deter- 
mined is  the  sufficiency  of  the  afiidavits,^^  but  the  court  has  no  jurisdiction  to 
enter  judgment  by  default  where  the  summons  was  not  personally  served,  and 
the  defendant  appeared  specially  and  moved  to  vacate  the  attachment  which 
was  unwarranted  and  based  upon  insufficient  proof,^^  but  the  right  to  dispute  the 


92.  state  v.  Keeler.  49  Mo.  B48;  Bryce  v. 
Foot,  25  S.  C.  467;  Mussey  v.  Noyes,  26  Vt. 
462;  Savery  v.  Spaulding,  8  Iowa,  239,  74  Am. 
Dec.  300;  Jacobs  v.  Remsen,  26  N.  T.  668; 
WTells  V.  Lamb,  18  Neb.  352.  From  note  to 
In  re  Enderlin  State  Bank  [N.  D.]  26  L.  R.  A. 
593. 

93.  Dewing  v.  Wentworth,  11  CusK. 
[Mass.]  499;  Coffleld  v.  Collins,  26  N.  C.  486; 
Lanning  v.  Streeter,  57  Barb.  [N.  T.]  33. 
From  note  to  In  re  Enderlin  State  Bank  [N. 
D.]    26   L.    R.   A.    593. 

94.  See  1  Curr.  L.  252;  see,  also.  Bank- 
ruptcy, 1  Curr.  L,.  311. 

95.  In  re  Goldberg  [C.  C.  A.]  121  F.  578; 
Wood  V.  Carr,  24  Ky.  L.  R.  2144,  73  S.  W. 
762.  Attachment  after  filing  of  petition  is 
void,  adjudication  being  made  upon  that  pe- 
tition. Cox  V.  State  Bank,  125  F.  654.  It  is 
no  defense  that  the  property  seized  was  ex- 
empt from  execution  in  the  state  of  the 
bankrupt's  residence,  and  that  his  entire 
property  was  less  than  his  statutory  exemp- 
tion In  such  state,  as  that  no  part  thereof 
could  pass  to  his  creditors.  Thompson  v. 
Ragan,  25  Ky.  L.  R.  1684,  78  S.  "W.  485.  See  1 
Curr.  L.  252,  n.  96. 

96.  Thompson  v.  Fairbanks,  75  Vt.  361, 
56  A.  11.     See  1  Curr.  L.  252,  n.  96. 


97.  Wood  V.  Carr,  24  Ky.  L.  R.  2144,  73 
S.   W.   762. 

98.  Thompson  v.  Ragan,  25  Ky.  L.  R.  1684, 
78  S.  W.  485. 

99.  1.  Wood  V.  Carr,  24  Ky.  L..  R.  2144,  73 
S.   W.    762. 

2.  Fletcher  v.  Tuttle,  97  Me.  491,  54  A. 
1110;  In  re  Snell,  125  F.  154.  See  1  Curr.  L,. 
252. 

3.  Hurlbutt  V.  Brown  [N.  H.]    55  A.  1046. 

4.  In  re  Snell,  125  F.  154. 

5.  One  acquiring  title  after  the  filing  of 
the  petition  is  not  such  a  bona  fide  holder. 
See  Bankruptcy,  1  Curr.  L.  311.  In  re  Gold- 
berg  [C.    C.   A.]    121   F.   578. 

C.  Bankrupt  cannot  retake  possession 
from  sheriff.  Rochester  Lumber  Co.  v.  Locke 
[N.  H.]   54  A.  705. 

7.  Rochester  Lumber  Co.  v.  Locke  (N.  H.] 
54    A.    705. 

8.  That  It  Is  not.  Wilkinson  v.  Raymond, 
80  App.  Div.  378,  81  N.  Y.  S.  82.  See  this 
case  for  authorities  pro   and   con. 

9.  See  1  Curr.  L.   263. 

10.  Municipal  Court  Act  (Laws  1902,  p. 
1519,  c.  580)  §  91.  Hill  v.  Martin,  88  N.  T. 
S.    708. 

11.  Hill  V.  Martin,  88  N.  T.  S.   70S. 

12.  Durkin'v.     Paten,    89    N.     T.    S.     622; 


3  Cur.  Law. 


ATTACHMENT  §  15B. 


jiarisdietion  of  the  court  to  enter  such  default  Judgment  may  be  waived  by  ap- 
pearance.^' The  action  failing,^*  or  being  discontinued,^"  the  attachment  is  va- 
cated, and  the  defendant  is  entitled  to  have  a  formal  order  vacating  it.^°  The 
undertaking  being  defective,  the  attachment  will  be  quashed  on  motion.^^  The 
afiSdavit  being-  false,  which  includes  stating  the  wrong  ground,  the  attachment  will 
be  dissolved.^*  An  attachment  issued  upon  insufficient  grounds  is  fatally  de- 
fective and  cannot  be  amended.^"  In  an  action  against  a  nonresident  for  un- 
liquidated damages^  the  attachment  should  be  for  about  two-thirds  of  the  amount 
demanded  as  damages.^"  Matters  of  defense  upon  the  trial  are  not  necessarily 
proper  matters  to  set  up  to  vacate  an  attachment.'^  An  administrator  has  suffi- 
cient interest  to  have  a  void  attachment  upon  the  intestate's  property  set  aside.*' 
One  procuring  a  void  attachment  upon  his  debtor's  property  is  not  thereby  placed 
in  a  new  position  so  as  to  entitle  him  to  claim  equitable  protection  and  advantage 
in  proceedings  to  have  such  attachment  judicially  declared  void."" 

(•§  15)  B.  Procedure.^* — The  issues  in  attachment  must  be  presented  by 
the  affidavit  and  the  answer  or  traverse.-"*  The  answer  to  the  affidavit  must 
deny  the  allegations  thereof.'"'  In  some  states  the  defendant  may  appear  and 
plead  at  any  time  before  final  judgment."'  Leave  to  amend  the  answer  is  dis- 
cretionary,-* and  the  grounds,  of  the  court's  refusal  not  appearing,  error  cannot 
be  declared.^"  A  suit  begun  by  foreign  attachment  being  removed  to  a  Federal 
court  because  of  diversity  of  citizenship,  that  court  has  jurisdiction  to  dissolve 
the  attachment  according  to  the  state  practice.""  The  motion  to  dismiss  must  be 
made  before  the  forthcoming  bond  is  given,"^  before  the  property  is  sold  and  the 
proceeds  applied  to  the  satisfaction  of  the  judgment,""  before  final  judgment."" 
In  New  York,  the  notice  of  motion  to  vacate  for  irregularity  must  specify 
the  irregularity,"*  and  the  affidavit  of  the  party  moving  to  vacate  an  attachment 


Mohlman  Co.  v.  Landwehr,  87  App.  Div.  83, 
83  N.  T.  S.  1073.  Where  affidavits  consisted 
of  recitals  of  liearsay.  Delaney  v.  Bouse,  91 
App.    Div.    437,   86  N.   T.  S.   880. 

13.  Delaney  v.  Bouse,  91  App.  Div.  437,  86 
N.    T.    S.    880. 

14.  Anvil  Gold  Mln.  Co.  v.  Hoxsie  [C.  C. 
A.]   125  F.  724. 

15.  American  Audit  Co.  v.  Industrial  Fed- 
eration, 87  App.  Div.  275,  84  N.  T.  S.  369. 

16.  Under  Gen.  Prac.  Rule  No.  3,  he  Is 
entitled  to  have  the  papers  upon  which  the 
motion  was  made  recited,  in  the  order.  Amer- 
ican Audit  Co.  V.  Industrial  Federation,  87 
App.  Div.    275,    84  N.  Y.   S.   369. 

17.  Bond  was  not  for  double  the  amount 
sued  for  as  required  by  statute.  Zacharlae 
v.    Swanson    [Tex.    Civ.    App.]    77    S.    W.    627. 

IS.  Rev.  Codes  1899,  §  5376.  Ground  stat- 
ed in  affidavit  was  for  a  debt  fraudulently 
contracted  whereas  action  was  for  damages 
for  deceit.  Sonnesyn  v.  Alcin  [N.  D.]  97  N. 
W.  557. 

19.  Forbes  Piano  Co.  v.  Owens  [Ga.]  47  S. 
B.  938. 

30.  A  like  sum  is  excessive.  Suit  was 
for  the  alienation  of  affections  of  plaintiff's 
wife.  Guest  v.  Lowther,  84  App.  Civ.  462, 
82  N.  Y.  S.  1015.     See  1  Curr.  L,.  247,  n.  22. 

21.  As  to  whether  cause  of  action  was 
merged  in  another  action.  United  Press  v. 
Abell  Co.,  84  N.  Y.  S.  426. 

22.  Estate  consisted  only  of  the  one  piece 
of  property.  Munger  v.  Doolan,  75  Conn.  656, 
55  A.  169.      • 

23.  Hunger  v.  Doolan,  75  Conn.  656,  55  A. 
169. 


24.  See  1  Curr.  D.   254. 

25.  Denials  In  defendant's  answer  in  the 
principal  suit  cannot  be  relied  upon  to  put 
in  issue  the  allegations  of  the  affidavit.  Mid- 
land Fuel  Co.  v.  Schuessler  [Colo.  App.]  71  P. 
894. 

29.  An  allegation  in  an  affidavit  dated 
December  8th,  that  defendant  is  about  to 
fraudulently  transfer  his  property  Is  not  de- 
nied by  a  traverse  dated  December  19tli.  de- 
nying that  defendant  is  about  to  do  so.  Mid- 
land Fuel  Co.  V.  Schuessler  [Colo.  App.]  71 
P.    894. 

27.  Georgia  Civ.  Code  1895.  §  4558.  And 
this  is  so  whether  the  property  attached  has 
been  replevied  or  not.  Hodges  v.  Smith,  118 
Ga.  789,  45  S.  B.  617.  This  Includes  the 
filing  of  demurrer.  Harrison  v.  Wilson  Lum- 
ber Co.,  119  Ga.  6,  45  S.  E.  730.  The  court 
may  in  Its  discretion  allow  the  defendant 
to  file  his  affidavit,  denying  the  allegations 
contained  In  the  attachment  affidavit,  at  the 
time  when  the  motion  to  discharge  is  called 
for  trial.  Dunn  v.  Claunch,  13  Okl.  577,  76  P. 
143. 

28,  39.  Midland  Fuel  Co.  v.  Schuessler 
[Colo.  App.]  71   P.  894. 

30.  Commonwealth  Trust  Co.  v.  Frlok,  120 
F.    088. 

81.  Woodbridge  v.  Drought,  118  Ga.  671, 
45   S.   B.   266. 

32.  Code  Civ.  Proc.  §  682.  Pfluke  Go.  v. 
Papulias,  42  Misc.  18,  85  N.  Y.  S.  543. 

33.  Proceedings  were  against  an  alleged 
fraudulent  grantee  of  land.  Trent  v.  Ed- 
monds [Ind.  App.]   70  N.  B.  169. 

34.  Rule   37    Gen.    Rules   of   Prac.     Notice 
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must  state  the  present  condition  of  the  action,  whether  at  issue,  and  if  not  yet 
tried,  the  time  set  for  trial,'"  but  such  an  objection  to  the  affidavit  cannot  be 
raised  for  the  first  time  on  appeal.'*  Neither  a  claimant,"  nor  a  stranger  to  the 
transaction  whose  property  is  wrongfully  attached,"  can  move  to  vacate  the  at- 
tachment. One  resisting  a  motion  to  vacate  may  by  affidavit  controvert,  explain, 
or  extend  the  facts  stated  by  the  moving  party.*'  A  motion  to  dismiss  goes  only 
to  the  writ,*"  hence  though  the  attachment  be  void  the  suit  need  not  be  dis- 
missed.**^  A  motion  to  discharge  an  attachment  is  not  a  demurrer  to  the  com- 
plaint.*^ In  some  states  two  separate  bills  of  exceptions  are  required  in  attach- 
ment cases,  one  on  the  attachment  branch  and  one  as  to  the  trial  on  the  merits.*' 
In  some  states,  it  appearing  by  affidavit  that  to  plaintifE's  knowledge  defendant 
has  not  enough  property  subject  to  attachment  to  satisfy  plaintifE's  claim,  the 
defendant  may  be  examined  under  oath,**  and  on  such  an  examination  the  defend- 
ant may  be  committed  for  contempt  for  refusal  to  answer  questions.*'  As  to 
whether  it  is  proper,  on  a  motion  to  dissolve  an  attachment,  to  pass  upon  the 
grounds  of  an  attachment  where  they  are  the  same  as  the  issues  in  the  case, 
authority  is  divided.**  On  a  motion  to  dissolve  for  matters  outside  the  record 
the  court  must  take  notice  of  the  complaint  and  affidavit  as  part  of  the  record, 
though  not  formally  introduced,  and  the  moving  party  must  offer  proof  of  his 
facts.*^  A  judgment  in  foreign  attachment  will  be  reopened  upon  defendant 
alleging  that  he  had  no  notice  of  the  proceedings,  and  has  a  just  and  legal 
defense,*'  and  when  reopened  the  attachment  continues.**  On  appeal  from  a 
magistrate's  decision  determining  an  attachment  both  parties  are  entitled  to  pro- 
duce testimony  de  novo." 

Evidence.''^ — The  burden  is  upon  the  attachment  plaintiff  to  show  that  the 
property  is  subject  to  levy."''  All  the  facts  necessary  to  sustain  the  affidavit  must 
be  definitely  shown  in  the  testimony.*'  Plaintiff  must  maintain  the  grounds  of 
his  attachment  as  laid  in  his  affidavit  by  the  preponderance  of  the  evidence,** 
though  the  defendant  may  waive  the  objection  that  the  attachment  was  not  dis- 
missed for  want  of  evidence  on  the  part  of  the  plaintiff,  by  introducing  evidence 


stating  that  on  papers  named,  defendant 
would  apply  for  an  order  vacating  the  at- 
tachment, held  Insufficient.  Van  Wlckle  v. 
Weaver  Coal  &  Coke  Co.,  88  App.  Dlv.  60S,  85 
N.  T.  S.  82;  Ennis  v.  Untermyer,  87  N.  T.  S. 
695. 

35.  Rule  37,  General  Rules  of  Practice. 
Austrian  Bentwood  Furniture  Co.  v.  Wright, 
88  N.  T.  S.  142;  Sanger  v.  Connor,  88  N.  T.  S. 
1064. 

86.  Austrian  Bentwood  Furniture  Co.  v. 
Wright,  88  N.  T.  S.  142. 

37.  The  right  to  vacate  an  attachment 
under  Code,  5  563,  providing  that  an  attach- 
ment Issued  without  affidavit  may  be  abated 
by  defendant  Is  limited  to  the  defendant  In 
attachment  and  cannot  be  exercised  by  a 
claimant.  McCain  Bros.  v.  Street,  186  Ala. 
625,    33   So.   872. 

38.  Two  corporations  of  same  name.  Rem- 
edy Is  by  replevin,  conversion,  or  trespass. 
Bacon  v.  Abbey  Press,  87  N.  T.  S.  166. 

39.  Pfiuke  Co.  V.  PapuUas,  42  Misc.  18,  85 
N.    T.    S.    643. 

40.  41.  McAndrew  v.  Irish  American 
Bank,  117  Ga.  510,  43  S.  B.  858.  In  New 
York,  the  summons  in  an  action  against  co- 
partners being  personally  served  on  one  of 
them  the  action  should  not  be  dismissed  on 
vacating  an  attachment  therein   [Laws  1902, 


p.  1619,  c.  580,  5  90].     Feldman  v.  Siegel,  87 
N.   T.    S.    538. 

42.  So  as  to  demand  consideration  of  It  as 
on  a  demurrer.  Hale  Bros.  v.  Milllken,  142 
Cal.   134,  75  P.   653. 

43.  Rev.  St.  1899,  §  407.  Alexander  v. 
Wade   [Mo.  App.]    80>  S.  W.  917. 

44.  Code,  §  3901.  Carpenter  v.  Clements, 
122  Iowa,   294,   98  N.  W.  129. 

45.  Carpenter  v.  Clements,  122  Iowa,  294, 
98   N.   W.   129. 

46.  Sonnesyn  v.  Akin  [N.  D.]  97  N.  W. 
567,  for  authorities  pro  and  con. 

47.  A  prior  agreement  on  the  facts  in 
another  motion  does  not  relieve  him  of  the 
necessity  of  proof,  where  the  motions  were 
before  different  judges.  Goldman  v.  Floter, 
142  Cal.   388,   76  P.  58. 

48.  49.  In  re  Warthman  [Del.  Super.]  55 
A.   6. 

50.  MoLane  v.  Colburn,  2  Ohio  N.  P.  (N. 
S.)    267. 

51.  See.  1  Curr.  L.  255. 

52.  Code  1896,  |  2062.  Bailey  v.  Dunlap 
Mercantile  Co.,  138  Ala.  415,  35  So.  451. 

53.  Wolf  V.  Erwin  &  Wood  Co.,  71  Ark. 
438,   75  S.  W.   722. 

54.  Williams  v.  Farmers'  Gin  &  Grain  Co., 
13  Okl.  5,  73  P.  269;  Dunn  v.  Claunch,  13 
Okl.    677,  76   P.   14S. 
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on  his  own  behalf."'  The  question  of  nonresidence  being  presented  by  affidavits, 
it  becomes  purely  a  question  of  fact."  On  the  trial  of  a  contest  of  a  claim  for 
exemption  from  an  attachment  the  affidavit  and  undertaking  are  not  relevant 
evidence,"'  but  book  entries  by  the  sheriff  of  facts  concerning  the  levy  are  admis- 
sible." 

Judgment  and  decree  or  order.^^ — The  property  being  taken  on  a  forthcom- 
ing bond  the  judgment  must  provide  that  defendant  shall  return  the  property 
or  pay  its  value.""  An  order  refusing  to  quash  an  attachment  is  not  a  final 
order,*^  but  an  order  quashing  an  attachment  is."^ 

Appeal. — An  order  vacating  an  attachment  is  not  appealable."  In  an  action 
to  compel  delivery  of  property  taken  by  attachment,  there  being  nothing  in  the 
record  to  show  whether  the  amount  due  under  the  attachment  was  less  or  more 
than  the  value  of  the  property,  it  wiU  be  presumed  upon  appeal  that  it  was  not 
a  less  sum.**  An  order  of  the  trial  court  discharging  an  attachment  will  be 
sustained  unless  clearly  against  the  weight  of  the  evidence."" 

§  16.  Hostile  and  opposing  claims  to  attached  property.*'' — Any  person 
claiming  property  attached  may  interplead  in  the  cause,"  but  such  interpleader 
must  have  the  legal  title  or  right  to  the  immediate  possession  of  the  property," 
and  must  recover  upon  the  strength  of  his  own  claim,  not  upon  the  weakness 
of  that  of  his  adversary."'  One  of  several  interpleaders  purchasing  the  claim  of 
the  plaintiff,  the  claims  of  the  other  interpleaders  are  not  thereby  disposed  of 
but  the  case  should  proceed  upon  the  issues  raised.'"  In  the  absence  of  statutory 
provisions  such  interpleader  is  not  required  to  give  a  bond  before  filing  his  in- 
terplea.'*  Under  statutes  permitting  a  married  woman  to  contract,  sue,  and  be 
sued  on  her  own  account,  she  can  interplead  in  an  attachment  suit  against  her 
husband  to  recover  her  separate  property.'*  The  true  ovmer  is  not  estopped  from 
asserting  ownership  as  against  an  attaching  creditor,  by  declarations  of  title  by 
the  party  in  possession,  such  declarations  being  unknown  to  the  owner.'*  Pre- 
ferred creditors  intervening  in  an  attachment  suit  which  is  about  to  be  dismissed 
as  groundless  cannot  maintain  a  bill  in  equity  to  have  the  attachment  enforced 
for  their  benefit.'*  Neither  the  sheriff  nor  the  attaching  creditors  are  necessary 
or  proper  parties  to  a  suit  by  a  claimant  to  establish  a  disputed  claim.'" 


55.  Dunnv.  Claunch.  13  Okl.  143,  76  P.  143. 

56.  ■Williams  v.  Parmera'  Gin  &  Grain  Co., 
13   Okl.  6,   73   P.    269. 

57.  Bailey  v.  Dunlap  Mercantile  Co.,  138 
Ala.  415,  35  So.  451. 

58.  Book  entries  by  a  sheriff  of  facts 
concerning  the  levy  outside  of  the  Informa- 
tion contained  In  the  writs  and  returns  are 
admissible,  though  the  books  are  not  re- 
quired to  be  kept  by  law,  and  as  to  facts 
contained  In  the  writs  or  return  Is  merely 
cumulative  and  their  admission  is  harmless. 
Hesser  v.  Rowley,  139  Cal.  410,  73  P.  156. 

59.  See  1  Curr.  L.  256. 

60.  Balllng-er's  Ann.  Codes  &  St.  %i  5262, 
5266.     Hill  V.  Gardner  [Wash.]  77  P.  808. 

61.  Steuart  v.  Chappell  [Md.]  57  A.  17. 

62.  Hence  la  appealable.  Steuart  v.  Chap- 
pell   [Md.]    57  A.   17.' 

63.  Peldman  v.  Siegel,  87  N.  T.  S.  538. 

64.  Hill    V.    Gardner    [Wash.]    77    P.    808. 

65.  Evidence  consisted  solely  of  affidavits 
and  counter-affidavits.  Fremont  Brewing 
Co.  v.  Pekarek  [Neb.]  95  N.  W.  12;  Werner 
v.    Llnsenmeyer    [Neb.]    94  N.   W.    105. 

66.  See  1  Curr.  L.  257;  also  Liens,  2  Curr. 
L,.   736. 

67.  Mortgagee   and   other   lienors.     Miller 


V,   Campbell  Commlaalon  Co.,  13  Okl.   75,   7» 
P.  507.     But  see  1  Curr.  L.   257,  n.   62. 

es.  Rice,  Stlx  &  Co.  V.  Sally,  176  Mo.  107, 
75  S.  W.  398.  Under  a  chattel  mortgage  pro- 
viding that  after  default  the  mortgagee 
could  take  possession  of  and  sell  the  chat- 
tels, the  mortgagor  after  default  cannot  in- 
tertilea  In  an  attachment  brought  against 
the  mortgagee.  Connersville  Buggy  Co.  v. 
Lowry   [Mo.   App.]   77  S.  W.   771. 

69.  Defaulting  mortgagor  not  having  suf- 
ficient interest  to  interplead  as  against  at- 
taching creditor  of  mortgagee  cannot  show 
that  the  note  was  transferred  to  and  owned 
by  another  than  the  defendant  mortgagee. 
Connersville  Buggy  Co.  v.  Lowry  [Mo.  App.] 
77  S.  W.  771. 

70,  71.  Miller  v.  Campbell  Commission  Co., 
13  Okl.  75,  74  P.  507. 

72.  Rev.  St.  1899,  5  4335.  It  makes  no 
difference  that  the  property  was  acquired 
from  the  husband.  Evidence  held  insuffi- 
cient to  sustain  such  a  transfer.  Rice,  Stlx 
&  Co.  V.  Sally,  176  Mo.  107,  75  S.  W.  398. 

73.  Personal  property.  Wright  v.  Tanner 
[Minn.]  99  N.  W.  422. 

74.  Wlnrod  v.  Woltera,  141  Cal.  399,  74  P. 
1037. 
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Pleading.^' — The  ownership  of  movable  property  being  in  dispute,  the  party 
against  whom  the  claim  is  asserted  may  require  the  intervenors  to  amend  their 
pleadings  so  as  to  give  him  such  information  as  will  acquaint  him  with  the  details 
of  the  claim  he  must  meet.'' 

Evidence  and  questions  of  fact.''^ — The  burden  is  upon  an  interpleader  to 
prove  his  title/'  or  right  to  possession/"  though  in  some  states  the  plaintiff  must 
first  make  out  a  prima  facie  case  that  the  property  is  liable  to  attachment/^ 
which  he  may  do  by  proving  that  the  goods  were  in  the  control  and  possession  of 
the  defendant  at  the  time  of  the  levy.*^  Statements  by  the  attachment  defendant 
to  the  attaching  creditor  as  to  his  own  financial  condition  are  inadmissible.*' 
The  nature  of  the  possession,  declarations  of  the  parties  as  to  title,  and  the 
relationship  of  the  owner  and  party  in  possession,  are  competent  evidence  on  the 
question  of  ownership.** 

Trial.^" — In  some  states  the  issues  on  the  affidavit  of  claim  must  be  made 
up  at  the  term  at  which  the  attachment  is  returnable.*'  The  issues  made  by  the 
interpleader  should  be  tried  as  like  issues  between  plaintiff  and  defendant." 
Several  claimants  interpleading,  all  the  issues  should  be  tried  and  determined, 
and  the  property  awarded  to  the  rightful  claimant.** 

§  17.  Wrongful  attacliment.^^ — An  attachment  maliciously  made  for  an  ex- 
cessive amount  is  an  actionable  wrong,^°  but  no  action  lies  for  wrongful  attach- 
ment if  facts  justifying  an  attachment  exist,  although  the  creditor  was  ignorant 
thereof."^  A  judgment  in  favor  of  defendant  conclilsively  establishes  that  the 
attachment  was  without  sufficient  cause.°-  That  the  plaintiff  in  his  affidavit 
knowingly  and  grossly  overstates  the  amount  of  his  claim,  warrants  the  inference 
of  malice,"  but  that  the  claim  attempted  to  be  prosecuted  by  attachment  was 
subject  to  a  set-off  of  greater  amount  is  not  sufficient  to  justify  such  a  con- 
clusion.'* There  being  several  wrongful  levies  on  the  same  property  by  the  same 
parties  but  one  cause  of  action  arises."*^  A  wife  abandoned  by  her  husband,"" 
or  a  purchaser  from  an  assignee  for  the  benefit  of  creditors,"  can  maintain  this 


75.  Code  Civ.  Proc.  §§  2153,  2154.  Shea  v, 
Regan  [Mont.l    74  P.   737. 

76.  See  1  Curr.  L,.  257. 

77.  Intervenors  claiming  some  liorses  out 
of  a  number  attaclied  ordered  to  give  in 
their  petition  the  name  and  description  of 
each  horse,  the  date  and  place  of  purchase, 
the  price,  if  possible,  and  the  person  from 
whom  they  bought.  Curtis  v.  Jordan,  110 
La.   429,  34  So.  591. 

78.  See  1  Curr.  Li.  258. 

79.  Willard  Mfg.  Co.  V.  Tlerney,  133  M  C. 
630,  45  S.  E.  1026;  Torreyson  v.  Turnbaugh 
[Mo.  App.]  79  S.  "W.  1002.  See  1  Curr.  L.  258, 
n.    84. 

80.  Torreyson  v.  Turnbaugh  [Mo.  App.]  79 
S.  "W.   1002.     See  1   Curr.  L.   258,   n.   84. 

81.  Code,  §  4141.  British  &  A.  Mortg.  Co. 
V.  Cody,  135  Ala.  622,  33  So.  832. 

82.  The  attachment  being  levied  upon  a 
crop,  and  being  for  rent  due,  testimony  by 
the  sheriff  that  he  levied  upon  the  crop 
while  on  land  cultivated  by  the  defendant, 
held  to  make  a  prima  facie  case.  British  & 
A.  Mortg.  Co.  v.  Cody,  135  Ala.  622,  S3  So. 
832. 

S3.  Torreyson  v.  Turnbaugh  [Mo.  App.]  79 
S.  W.  1002. 

84.  Wright  V.  Tanner  [Minn.]  99  N.  W. 
422. 

85.  See  1  Curr.  L.   258. 

86.  In  Mississippi,  if  not  so  done,  the  at- 


tachment may  be  discharged  and  the  claim- 
ant released  from  his  bond  [Rev.  Code  1892, 
§§  4425-4428].  Tennent-Stribling  Shoo  Co.  v. 
Roper  [C.  C.  A.]   128  F.  40. 

87,  88.  Miller  v.  Campbell  Commission  Co., 
13  Okl.   75,  74  P.  507. 

89.  See  1  Curr.  L.  259. 

90.  Tamblyn  v.  Johnston  [C.  C.  A.]  126 
F.   267. 

9H  liOrd,  Owen  &  Co.  v.  Wood,  120  Iowa, 
303,  94  N.  "W.  842. 

92.  Anvil  Gold  Min.  Co.  v.  Hoxsie  [C.  C. 
A.]    125  F.  724. 

93.  Tamblyn  v.  Johnston  [C.  C.  A.]  126 
F.  267. 

94.  Smeaton  v.  Cole,  120  Iowa,  368,  94  N. 
W.   909. 

95.  Burdge  v.  Kelchner,  66  Kan.  642,  72  P. 
232. 

96.  Civ.  Code,  5  34,  subsec.  4,  providing 
that  if  a  husband  desert  his  wife  she  may 
bring  or  defend  any  action  he  might  bring 
or  defend,  held  she  could  maintain  an  action 
for  wrongful  attachment  of  exempt  property. 
Baum  V.  Turner,  25  Ky.  L.  R.  600,  76  S.  W. 
129. 

97.  A  purchaser  from  an  assignee  for  ben- 
efit of  creditors  by  a  sale  ratified  by  the 
creditors,  although'  not  in  accordance  with 
the  terms  of  the  assignment,  has  sufHclent 
title    to    maintain    an    action    for    wrongful 
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action.  Allowing  the  garnishee  to  be  discharged  and  costs  to  be  entered  against 
himself  does  not  estop  the  attachment  defendant  from  maintaining  an  action  for 
wrongful  attachment."  The  sheriff  assuming  liability  for  the  levy  the  owners 
have  a  cause  of  action  against  him  for  conversion,  the  levy  being  declared  unlaw- 
ful.®°  Mandamus  has  been  allowed  to  compel  the  sheriff  to  redeliver  property 
wrongfully  attached.^  A  counterclaim  for  wrongful  attachment  cannot  be  made 
in  the  suit  begun  by  the  attachment.* 

Pleading.^ — The  allegations  must  not  be  inconsistent.*  An  allegation  that 
one  wrongfully  sued  out  his  attachment  is  suflScient,  after  verdict,  in  the  absence 
of  a  motion  to  make  more  specific* 

Evidence  and  questions  of  fact.'' — The  claim  being  that  the  attachment  was 
wrongfully  sued  out,  the  attachment  defendant  must  show  that  the  attachment 
has  been  discharged  in  the  suit  in  which  it  was  issued,'  but  the  wrong  complained 
of  being  the  seizure  of  propertj'  not  subject  to  the  writ,  plaintiff  need  not  show 
such  discharge.'  Malice  being  alleged  aU  matters  directly  connected  with  the 
conduct  of  the  business  transactions  between  the  two  parties  are  relevant,'  also 
that  the  attachment  plaintiff  did  not  properly  apply  money  received  to  pay  the 
debt.^"  Declarations  of  agent  of  attorney  who  filed  the  attachment  papers  are 
admissible  as  against  the  attorney's  client.^^ 

Damages.'^'' — In  the  absence  of  statutes  the  wrongful  issuance  of  the  writ 
will  not  alone  warrant  the  recovery  of  damages.^'  No  damages  being  proven 
none  can  be  recovered.^*  Damages  allowed  by  a  state  court  are  recoverable, 
though  the  action  is  removed  to  the  Federal  courts.^'  The  measure  of  damages 
is  not  affected  by  the  subsequent  conduct  of  the  defendant  in  seizing  the  prop- 
erty upon  execution.^*  Eent,^''  clerk  hire,^*  depreciation  of  goods,^'  value  of 
license  to  carry  on  business,-"  and  of  property  used  by  sheriff,'^  may  be  recovered. 


attachment.       Rouss    v.    Ratliff     [Tex.    Civ. 
App.]  75  S.  W.  862. 

98.  Tamblyn  v.  Johnston  [C.  C.  ^.]  126 
F.  267. 

99.  Burdge  v.  Kelohner,  66  Kan.  642,  72 
P.   232. 

I.  "Where  property  was  exempt.  State  v. 
Gardner,   32   Wash.   550,   73   P.    690. 

a.  Ingram  v.  Dailey  [Iowa]  98  N.  W.  627. 
2  Balllnger's  Ann.  Codes  &  St.  §  4913.  Tres- 
pass. See  this  case  for  short  discussion  pro 
and  con  of  above  proposition.  Tacoma  Mill 
Co.  V.  Perry.  32  Wash.  650,  73  P.  801. 

3.  See  1  Curr.  L.  260. 

4.  An  allegation  in  the  complaint  that 
the  property  had  been  released  from  the 
levy,  held,  as  against  a  general  demurrer, 
merely  a  recitation  of  the  effect  of  the  Judg- 
ment and  not  inconsistent  with  an  allegation 
that  the  officer  had  refused  to  deliver  the 
property  to  plaintiff.  Chandler  v.  Howell 
[Tex.  Civ.  App.]   73  S.  W.  426. 

5.  W^aller  v.  Deranleau  [Neb.]  94  N.  W. 
1038. 

6.  See  1   Curr.   L.   260. 

7.  8.  Baum  v.  Turner,  25  Ky.  L.  R.  600,  76 
S.  W.  129. 

9.  Conversation  of  debtor's  mother  with 
creditors  when  account  was  opened,  admis- 
sible. Lord,  Owen  &  Co.  v.  Wood,  120  Iowa, 
303,   94  N.  W.   842. 

10.  Applied  it  on  a  debt  not  yet  due. 
Tamblyn  v.   Johnston   [C.  C.  A.]   126   F.   267. 

II.  Lord,  Owen  &  Co.  v.  Wood,  120  Iowa, 
303,  94  N.  W.  842. 

12.  See  1  Curr.  L.  260. 

13.  Smeaton  v.  Cole,  120  Iowa,  368,  94  N. 
W.   909. 


14.  Where  no  Injury  to  defendant's  cred- 
it or  reputation  Is  shown,  and  it  not  appear- 
ing what  the  value  of  the  use  of  the  prop- 
erty was  during  the  existence  of  the  lien, 
held,  no  damages  could  be  recovered.  Hume 
v.  Netter,  Geismar  &  Co.  [Tex.  Civ.  App.]  72 
S.  W.  865. 

15.  Attorney's  fees.  Fidelity  &  Deposit 
Co.  v.  Bucki  &  Son  Lumber  Co.,  189  U.  S. 
135,  23  S.  Ct.  682,  47  Law.  Ed.  744. 

16.  Miller  V.  Baker,  25  Ky.  L.  R.  1858,  79 
S.  W.  187. 

17.  Of  the  building  in  which  the  business 
is  carried  on.  Lord,  Owen  &  Co.  v.  Wood, 
120  Iowa,  303,  94  N.  W.  842.  The  sheriff,  re- 
taining possession  of  a  building  rented  by 
the  attachment  defendant  longer  than  Is  nec- 
essary to  take  an  inventory  of  the  goods 
seized.  Is  liable  for  the  rent.  Hooks  v.  Paf- 
ford  [Tex.  Civ.  App.]  78  S.  W.  991. 

18.  Where  a  business  could  not  be  carried 
on,  owing  to  a  wrongful  levy  on  a  stock  of 
goods,  clerk  hire  which  plaintiffs  were  com- 
pelled to  pay  under  their  contract  could  be 
recovered  In  an  action  for  damages  for 
the  wrongful  levy.  Hooks  v.  Pafford  [Tex. 
Civ.  App.]   78  S.  W.  991. 

19.  He  is  not  estopped  from  claiming  such 
damages,  although  he  protested  against  a 
sale  on  the  ground  that  they  might  depre- 
ciate. Lord,  Owen  &  Co.  v.  Wood,  120  Iowa, 
303,  94  N.  W.  842. 

20.  A  stock  of  liquors  and  a  saloon  li- 
cense of  plaintiff  were  wrongfully  levied  on 
as  the  property  of  plaintiff's  vendor,  so  that 
plaintiff  could  not  carry  on  his  business. 
Held,  he  could  recover  the  value  of  the  li- 
cense  as    a   part    of   his   damage.     Hooks   v. 
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Damages  for  loss  of  credit  by  reason  of  the  wrongful  attachment  are  recovera- 
ble,^* though  damages  for  injuries  to  the  vendee's  credit,  and  loss  of  profits 
resulting  from  actions  brought  by  his  vendor  for  breach  of  contract  are  not 
recoverable  in  a  suit  on  the  attachment  bonds  issued  in  such  actions.  ^^  Attorney's 
fees  paid  for  recovering  property  wrongfully  attached  cannot  generally  be  recov- 
ered;"* nor  is  interest  accruing  prior  to  the  date  of  judgment  recoverable.""  The 
attachment  defendant  remaining  in  the  possession  of  the  property  he  can  only 
recover  nominal  damages,  unless  he  refrains  from  using  it  under  instructions  from 
the  officer.""  Exemplary  damages  may  be  allowed."'  The  attachment  defendant 
may  recover  in  the  same  action  damages  for  the  value  of  the  goods  not  returned, 
together  with  expenses  incurred  in  dissolving  the  attachment,  and  for  loss  of 
time."'  That  the  attachment  defendant  procured  a  release  of  the  property  shortly 
after  seizure  is  relevant  and  material  on  the  question  of  damages,"'  and  the  good 
faith  of  the  attachment  plaintifE  and  the  sureties  on  the  bond  is  no  defense.'" 
The  measure  of  the  debtor's  damages  for  loss  of  time  is  what  his  time  would 
have  been  worth  at  his  particular  business.'^  The  property  being  held  under 
subsequent  attachments  at  the  time  of  the  vacation  of  defendant's  attachment, 
the  measure  of  damages  is  the  difEerence  in  the  market  value  of  the  property  on 
the  da:te  of  the  levy  of  defendant's  writ,  and  their  value  on  the  day  when  such 
writ  was  dissolved.'"  The  property  being  held,  at  the  time  of  the  dissolution  of 
the  writ  of  attachment,  under  a  valid  writ  of  sequestration,  the  damages  recover- 
able by  the  attachment  defendant  are  only  such  as  he  appears  to  have  sustained 
by  reason  of  the  charges  in  the  affidavit  and  his  expenses  in  procuring  the  disso- 
lution of  the  writ.'* 
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I  1*  Admission  to  Practice  and  License 
Ta^es  (376). 

§  2.     Privileges  and  Disabilities   (377). 

S  3.  Suspension  and  Disbarment*  Grounds 
(378). 

§  4.  Creation  and  Termination  of  Relation 
wltli  Client  (379). 

§  5.  Rights,  Duties  and  lilabllltles  Be- 
tvreen  Attorney  and  Client?  Generally;  liOy- 
nlty  and  Good  Faitli  (379). 

i  6.     Remedies  Between  the  Parties   (381). 


{  7.     Compensation  and  Lien  (381). 

§  8.  Authority  of  Attorney  to  Represent 
Client   (390). 

§  ».  Rights  and  UabiUties  to  Third  Per- 
sons (392). 

§  10.  Law  Partnerships  and  Associations 
(392). 

S  11.     PnbUc  Attorneys    (392). 

A.  Attorneys  General  (392). 

B.  District    and    State's    or    Prosecuting 

Attorneys  (393). 


§  1.     Admission  to  practice  and  license  taxes?* — The  granting  of  a  license 
to  practice  law,  being  the  exercise  of  a  judicial  function,  can  be  impeached  eol- 


Pallord  [Tex.  Civ.  App.]  78  S.  "W.  991. 

21.  Coal.  Hooks  v.  Paftord  [Tex.  Civ. 
App.]  78  S.  W.  991. 

22.  Tamblyn  v.  Johnston  [C.  C.  A.]  126 
F.  267. 

S3.  Fidelity  &  Deposit  Co.  v.  Buckl  &  Son 
Lumber  Co..  189  U.  S.  135,  23  S.  Ct.  582,  47 
Law.  Ed.  744. 

24.  Property  of  third  party  wrongfully 
seized.  Bogard  v.  Tyler's  Adm'r,  25  Ky.  L.  R. 
1416,  78  S.  "W.  138. 

25.  Hill    V.    Gardiner    [Wash.]    77    P.    808. 

26.  Low  V.  Ne  Smith  [Tex.  Civ.  App.]  77 
S.  W.   32. 

27.  NOTE.  Exemplary  damages :  If  an  at- 
tachment, In  addition  to  being  wrongful,  is 
sued  out  maliciously  or  vexatiously  and 
without  probable  cause,  for  the  purpose  of 
harassing  and  oppressing  the  attachment 
defendant,    rather    than     to    preserve    legal 


rights,  exemplary  or  vindictive  damages  may 
be  recovered  in  addition  to  actual  damages. 
Kirksey  v.  Jones,  7  Ala.  622;  Seay  v.  Green- 
wood, 21  Ala.  491;  Foster  v.  Sweeney,  14 
Serg.  &  R.  [Pa.]  386;  Frank  v.  Curtis,  58 
Mo.  App.  349;  Campbell  v.  Chamberlain,  10 
Iowa,  337. — From  note  to  Tisdale  v.  Major, 
[Iowa]     68    Am.    St.    Rep.    263,    277. 

28.  Is  not  a  misjoinder  of  cause  of  action 
ex  contractu  with  causes  ex  delicto.  Voss 
V.    Bender,    32   Wash.    566,    73   P.    697. 

29,  30.  Anvil  Gold  Min.  Co.  v.  Hoxsle  [C. 
C.  A.]   125  F.   724. 

31.  Not  his  reasonable  wage  or  what  he 
would  have  been  able  to  earn  in  other  em- 
ployments. Lord,  Owen  &  Co.  v.  Wood,  120 
Iowa,    303,   94   N.   W.   842. 

32.  Goods  were  perishable.  The  several 
writs  of  attachment  were  In  no  way  con- 
nected with  each  other.  Engelke  &  Felner 
Mill.   Co.   v.  Grunthal    [Fla.]    35   So.    17. 


3  Cur.  Law. 
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laterally  .only  by  what  affinnatively  appears  on  the  face  of  the  record;"  but  a 
license  to  practice  law  may  be  withdrawn  by  the  power  which  confers  it.'°  The 
failure  of  an  attorney  to  pay  the  statutory  occupation  tax  will  not  bar  his  right 
to  recover  on  a  cause  of  action  assigned  to  him  by  his  client  as  compensation  for 
his  services."'  In  New  Jersey,  attorneys  are  licensed  by  the  governor  after  exam- 
ination and  recommendation  by  the  supreme  court,  the  right  of  examination  by 
that  court  being  a  constitutional  one.'' 

§  2.  Privileges  and  disabilities.^^ — Attorneys  are  oflBcers  of  the  court,  and 
must  uphold  and  sustain  its  dignity,  both  in  and  out  of  court.*"  They  are  not 
exempt  from  arrest  in  civil  actions,  except  when  they  are  actually  in  attendance 
in  court  in  the  due  course  of  their  employment  as  attorneys,  and  are  not  -at  any 
time  exempt  from  service  of  summons.*^  They  may  not  sign  any  bond,  or  enter 
into  any  recognizance  as  surety  for  an  appearance  in  a  criminal  case.*''  An 
attorney  may  be  committed  for  contempt  of  court,  but  the  final  order  committing 
him  must  recite  the  particular  circumstances  of  the  ofEense.*^  When  an  attorney 
at  law  is  elevated  to  the  bench,  his  right  to  practice  in  any  of  the  courts  of  the 
state  is  suspended  as  long  as  he  remains  thereon,  except  when  he  is  party  in  an 
action  and  protecting  his  own  individual  rights  exclusively.**  Conduct  which 
would  disbar  an  attorney  and  subject  him  to  criminal  prosecution  will  prevent 
him  from  obtaining  relief  from  the  court.*"  A  "Bar  Association"  is  a  private 
corporation,  and  all  questions  of  membership  are  left  to  its  determination  imder 
its  regulations.** 


S3.  Southern  Grocer  Co.  v.  Adams  [La.] 
36    So.    226. 

34.  See  1   Curr.  L.  261. 

35.  Fish  V.  St.  Douls  County  Print.  &  Pub. 
Co.,  102  Mo.  App.  6,  74  S.  "W.  641.  Where, 
In  a  jury  action  against  an  attorney  to  re- 
cover securities  which  he  claimed  to  hold 
as  fees.  It  was  admitted  that  he  was  a  mem- 
ber of  the  bar,  it  was  prejudicial  error  to 
permit  defendant,  over  objections,  to  be  asli- 
ed  questions  as  to  his  admission,  and  sug- 
gresting-  that  it  had  been  procured  by  unlaw- 
ful and  corrupt  practices.  Dodds  v.  Gregson 
[Wash.]    77   P.   791. 

36.  The  circuit  court  may  of  Its  own  mo- 
tion, at  the  same  term  at  which  It  had  grant- 
ed a  license  to  practice  law,  set  aside  the 
order,  and  good  grounds  for  such  action  will, 
on  appeal,  be  presumed.  Kllllan  v.  State 
[Ark.]  78  S.  W.  766. 

37.  Ft.  Worth  &  D.  C.  R.  Co.  v.  Carlock 
&   Gillespie   [Tex.    Civ.   App.]    75    S.   W.    931. 

38.  An  act  relieving  registered  law  stu- 
dents from  an  examination  provided  by  the 
supreme  court  Is  invalid.  In  re  Branch  [N. 
J.   Law]    67  A.  431. 

39.  See  1  Curr.  L.  262.  As  to  privilege  of 
communications  see  Witnesses,  2  Curr.  L. 
2163. 

40.  An  attorney  as  party  to  an  action  Is 
prohibited  from  knowingly  making  defama- 
tory charges  against  a  Judge.  Morrison  v. 
Snow,  26  Utah,  247,  72  P.  924. 

41.  Attorney  attending  Judicial  sale  is  not 
privileged.  Greenleaf  v.  People's  Bank,  133 
N.    C.    292,    46   S.    B.    638. 

42.  But  they  may  sign  as  securities  for  a 
confession  of  judgment  for  a  fine  and  costs. 
Halfacre  v.  State  [Tenn.]  79  S.  W.  132.  In 
Texas,  the  district  court  rule  that  attorneys 
shall  not  be  surety  in  any  cause  pending  In 
court   is  directory  merely,  and  such   a  bond 


Is  not  defective  on  that  ground.  Prusleckl 
v.  Ramzinskl  [Tex.  Civ.  App.]  81  S.  W.  549. 
Note.  At  common  law  an  attorney  was 
not  prohibited  from  becoming  surety  for 
his  client,  except  where  so  doing  Involved 
champerty.  See  Walker  v.  Holmes,  22  Wend. 
[N.  T.]  614;  Abbott  v.  Zeigler,  9  Ind.  511. 
But  statutes  or  rules  of  court  in  most  states 
now  forbid  his  doing  so.  If  he  become  sure- 
ty in  violation  thereof,  he  Is  liable  on  breach 
of  the  bond.  Morrill  v.  Lamson,  138  Mass. 
115;  Tessier  v..  Crowley,  17  Neb.  207,  22  N. 
W.  422;  Wright  v.  Schmidt,  47  Iowa,  233. 
But  if  the  bond  be  attacked  by  motion.  It 
win  be  deemed  Insufficient  for  the  purposes 
of  the  action.  Massle  v.  Mann,  17  Iowa,  131; 
Gilbank  v.  Stephenson,  30  Wis.  155.  And  it 
has  been  said  that  the  attorney  may  be  pun- 
ished for  contempt  If  the  prohibition  is  by 
rule  of  court.  Ohio  &  M.  R.  Co.  v.  Hardy,  64 
Ind.    466. 

43.  A  statement  that  he  behaved  In  an 
Insolent  and  disorderly  manner,  tending  to 
interrupt  the  court  and  impair  the  respect 
due  it,  is  insufficient.  People  v.  Marean  86 
App.  Div.  278,  83  N.  Y.  S.  843. 

44.  Perry  v.  Bush  [Fla.]  36  So.  225.  An 
order  of  court  suspending  an  attorney  from 
practice  on  his  election  to  a  Judicial  office 
Is  not  needed  when  the  constitution  forbids 
his  so  practicing.  In  re  Silkman,  84  N.  T.  S. 
1026. 

45.  Plaintiff  obtained  judgment  for  return 
of  a  diamond  given  to  an  attorney  under  an 
Iniquitous  agreement  to  testify  falsely;  at- 
torney brings  writ  of  error.  Proceeding 
dismissed  with  censure.  Smith  v.  Blank 
[Kan.]   76  P.   858. 

46.  Mandamus  to  compel  a  bar  associa- 
tion to  act  upon  an  attorney's  application 
for  membership,  will  be  denied  on  a  showing 
that  the  application  had  been  acted  upon  un- 
favorably. State  v.  Louisiana  Bar  Ass'n  111 
La.  967,  36  So.  60. 
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§  3.  Suspension  and  disbarment.  Grounds." — Where,  subsequently  to  his 
admission  to  the  bar,  an  attorney  is  guilty  of  such  conduct  that  he  no  longer  pos- 
sesses the  qualifications  necessary  to  admit  him,  he  should  be  disbarred.**  The  giv- 
ing of  fictitious  copy  of  a  decree  of  divorce  to  a  client,*'  false  allegations  in  a  plead- 
ing reflecting  on  the  character  of  one  of  the  state  judiciary,'"  advertising  as  a  divorce 
lawyer,"  imposing  upon  the  eourt,''^  deceit  and  fraud  upon  clients,"'  or  retain- 
ing a  client's  funds,"*  have  been  held  good  ground  for  disbarment;  but  the  reten- 
tion of  funds  under  a  claim  of  right  does  not  merit  the  penalty  of  disbarment,"' 
nor  do  exorbitant  charges,  nor  the  indebtedness  to  a  client  of  a  balance  which  is 
the  subject  of  a  bona  fide  dispute.""  The  conviction  of  crime  many  years  prior 
to  admission  to  the  bar  is  not,  as  a  matter  of  law,  sufficient  cause  for  disbarment."'' 
A  judicial  officer  practicing  as  a  lavrj'er  against  a  constitutional  provision  can- 
not be  disbarred  by  the  court;  his  ofEense  being  in  his  capacity  as  a  judicial 
officer,  and  not  as   an   attorney."' 

Defense  or  excuse.^^ — Where  collecting  and  failing  to  remit  or  account  for 
money  due  to  a  client  is  ground  for  disbarment,  the  defense  of  alcoholism  is  not 
even  a  mitigating  circumstance.'"'  Where  false  allegations  in  a  pleading  reflect 
upon  the  character  of  a  justice  of  the  supreme  court,  the  attorney  making  them 
cannot  be  excused  by  filing  a  disclaimer,  in  disbarment  proceedings,  that  any 
such  meaning  was  intended."' 

Proceedings  in  general.'^- — Petitions  in  disbarment  proceedings  must  be 
signed  and  verified  according  to  statute,  and  the  charges  must  be  properly  formu- 
lated."' In  Washington,  the  superior  court  has  original  jurisdiction  in  matters  of 
disbarment;  the  supreme  court  has  only  appellate  jurisdiction."*  The  defendant  is 
•entitled  to  a  change  of  venue,  on  motion  for  same,  on  the  ground  of  prejudice  of 
the  judge.*"     The  proceeding  being  quasi  criminal,  the  evidence  should  be  clear 


47.  See   1  Curr.  L.  262. 

48.  People  v.  Essington  [Colo.]  75  P.  394. 
The  license  of  an  attorney  violating  the 
statu-te  regulating  attorneys  may  be  revoked 
by  the  court.  Morrison  v.  Snow,  26  Utah, 
247,   72  P.  924. 

NOTE].  liSglit  to  disbar  for  crime  before 
erliialiaa.1  conviction:  The  weight  of  authori- 
ty is  to  the  effect  that  an  attorney  may  be 
disbarred  for  an  act  constituting  a  crime, 
though  there  has  been  no  criminal  prosecu- 
tion therefor.  Ex  parte  Wall,  107  U.  S.  266, 
2  S.  Ct.  569;  In  re  Percy,  36  N.  T.  651;  Penob- 
scot County  Bar  v.  Kimball,  64  Me.  140;  De- 
lano's Case,  58  N.  H.  5;  State  v.  Finley,  30 
Fla.  302,  11  So.  500;  Perry  v.  State,  3  G. 
Greene  [Iowa]  550;  Baker  v.  Com.,  10  Bush 
[Ky.]  592;  In  re  Bldrldge,  82  N.  T.  161;  Peo- 
ple v.  Appleton,  105  111.  474.  The  contrary 
rule  was  held  in  Anonymous,  7  N.  J.  Law, 
162;  Beene  v.  State,  22  Ark.  149;  Ex  parte 
Steinman.  95  Pa.  220;  but  see  Serfass'  Case, 
116  Pa.  455,  9  A.  674.  And  a  statute  in  Cali- 
fornia providing  that  "conviction  of  felony" 
shall  be  ground  for  disbarment  has  been 
held  to  make  conviction  a  condition  prece- 
dent to  disbarment  for  acts  constituting  a 
felony.  In  re  Stephens,  102  Cal.  264,  36  P. 
586.  The  contrary  conclusion  was  reached 
by  another  court  under  an  Identical  statute. 
State  V.  Winton,  11  Or.  456,  5  P.  337. 

4».  People  V.  Belinski,  205  111.  564,  69  N. 
E    5 

.50.     In  re  Snow   [Utah]   75   P.  741. 

.51.     People  V.  Taylor  [Colo.]   75  P.   914. 

52.     An   attorney   retained    and   paid    in    a 


criminal  suit  Induced  his  client  to  swear  he 
was  poor  and  had  no  attorney  and  had  him- 
self appointed  and  paid  in  addition  by  the 
county.  In  re  Byrnes  [Minn.]  100  N.  W. 
645. 

53.  An  attorney  is  estopped  to  object  that 
the  fraud  perpetrated  on  his  client  was  three 
days  before  his  admission,  since  that  proved 
him  guilty  of  falsely  representing  himself 
to  be  a  licensed  attorney.  In  re  Elliott  [S. 
D.]  100  N.  W.  431. 

54.  Evidence  of  retaining  money  collected 
for  a  client  and  other  money  sent  to  redeem 
lands  held  sufBclent  to  warrant  the  attor- 
ney's disbarment.  Peopje  v.  Kelsey  [Colo.] 
75  P.  390. 

65.     In  re  Thresher   [Mont.]   73   P.  1109. 

56.  People  v.  Robinson   [Colo.]   75  P.   922. 

57.  The  attorney  had  been  convicted  of 
crime  thirteen  years  before  his  admission  to 
the  bar,  but  had  lived  an  upright  life  since 
being  pardoned  out.  People  v.  Coleman  [111.] 
71.  N.  E.  693. 

68.  Surrogate  practicing  as  an  attorney. 
In  re  Silkman,  88  App.  Div.  102,  84  N.  Y.  S. 
1025. 

See  1  Curr.  L.  264. 

People  V.  Webster,   31  Colo.  43,   71  P. 


5». 

60. 
1116. 

61. 

62. 

63. 
249. 

64. 

65. 


In  re  Snow  [Utah]   75  P.  741. 

See  1  Curr.  L.  264. 

In  re  Roe,  81  App.  Div.  656,  81  N.  T.  S. 

In  re  Waugh,   S2  Wash.   50,  72  P.   710. 
State  ex  rel.   Scott  v.   Smith,   176   Mo. 


90,    75   S.   W.    586. 
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and  convincing.^"    Disbarment  proceedings,  when  carried  to  the  court  of  appeals, 
are  only  reviewable,  and  not  triable  de  novo.*' 

Reinstatement.^^— The  same  authority  that  disbars  attorneys  may  reinstate 
them,  and  this  may  be  done  purely  as  an  act  of  judicial  clemency.""  The  petition 
for  the  reinstatement  must  express  regret  for  the  culpable  acts,  and  the  assurance 
of  upright  future  conduct.'"  A  provision  in  an  order  denying  reinstatement  of 
an  attorney,  that  it  is  without  prejudice  to  the  filing  of  another  similar  petition 
after  a  future  date,  does  not  preclude  him  from  a  hearing  on  the  merits  of 
another  petition  filed  before  that  date,  founded  on  other  facts.'^ 

§  4.  Creation  and  termination  of  relation  with  client.'^ — Parties  have  al- 
ways the  right  to  select  their  own  attorneys.'"  Though  an  attorney  be  employed 
on  a  contingent  fee,  the  client  may  discharge  him  at  any  time,  he  being  then 
entitled  to  reasonable  compensation;'*  but  the  client  must  notify  interested  par- 
ties of  the  discharge  of  the  first  attorney  or  be  estopped,  as  to  such  parties,  from 
questioning  .his  authority."  In  Wisconsin,  the  written  consent  of  both  the  party 
to  the  action  and  his  attorney  is  required,  before  an  order  for  substitution  of 
attorneys  be  signed.'*  The  insanity  of  a  client  operates  to  terminate  the  relation 
of  attorney  and  client,  or  to  invalidate  any  contract  between  them." 

§  5.  Eights,  duties  and  liabilities  between  attorney  and  client;  generally; 
loyalty  and  good  faith. ''^ — An  attorney  owes  his  client  the  utmost  loyalty  and 
faith  in  conducting  his  afEairs,'"  but  an  attorney  is  not  under  obligation  to  his 
client  to  maintain  positions  in  court  that  do  not  accord  with  his  own  notions  of 
law  and  justice,  simply  because  they  tend  to  his  client's  advantage.""     Informa- 


ce.  The  client's  claim  to  money  with- 
held should  be  legally  established  before 
disbarment  proceedings  are  begun.  An  ap- 
plication for  disbarment  of  an  attorney  for 
fraud  in  depriving  his  Qllent  of  money  will 
not  be  entertained  by  the  supreme  court  un- 
til the  client  has  established  his  claim  in 
the  ordinary  tribunals  of  the  county  where 
the  cause  of  action  arose.  In  re  Delmas.  139 
dal.  xix.  72  P.  402.  The  evidence  of  fraudu- 
lent acts  of  an  attorney  should  be  clear  and 
convincing,  as  the  charge  involves  moral 
turpitude  and  a  liability  to  imprisonment. 
Dicker  v.  Cohen,  84  N.  T.  S.  189.  The  evi- 
dence to  justify  a  disbarment  should  be  full, 
clear  and  convincing  not  merely  a  prepon- 
derance of  evidence  as  in  civil  cases.  In  re 
Dodge  [Minn.]  100  N.  W.  684.  Official  mis- 
conduct, warranting  disbarment,  must  be 
clearly  proved,  as  it  involves  serious 
charges.  People  v.  Hoblnson  [Colo.]  75  P. 
922.  Evidence  insufficient  to  convict  an  at- 
torney of  forging  his  client's  name.  Seiferd 
V.   Meyer,   87  N.  T.  S.    636. 

67.  An  order  reciting  that  the  court  "be- 
ing of  the  opinion  that  the  matters  involved 
tiere  are  triable  de  novo,  doth  find,"  etc., 
shows  that  the  court  of  appeals  tried  the 
case  de  novo,  Instead  of  exercising  appellate 
jurisdiction  which  alone  it  could  do.  State 
v.  Smith,  176  Mo.  90,  75  S.  W.  586. 

68.  See  1  Curr.  L.   265. 

69.  People  v.  Essington  [Colo.]  75  P.  394. 
At  the  expiration  of  the  time  for  which  an 
attorney  has  been  disbarred,  he  may  apply 
to  be  reinstated,  and  on  proper  petition  this 
will  be  done.  A  petition,  with  a  certificate 
signed  by  nearly  every  member  of  the  bar 
of  hie  county,  that  the  attorney  since  his 
disbarment  "has  conducted  himself  as,  and  Is 
now,   a  man   of   good   moral   character,"   en- 


titles   him    to    reinstatement.     In    re    Weed 
[Mont.]  77  P.  50. 

70.  In   re   Weed,    28   Mont.    264,    72    P.    653. 

71.  In  re  Sullivan   [Mass.]    70  N.  E.  441. 

7a.  See  1  Curr.  L.  265.  Effect  of  termina- 
tion of  relation  on  compensation  and  lien, 
see  post,  §  7. 

73.  A  court  in  permitting  parties  to  in- 
tervene as  defendants  has  no  authority  to 
require  them  to  appear  through  the  attorney 
employed  by  the  original  defendants. 
O'Connor  v.  Hendriok,  90  App.  Div.  432,  86 
N.  Y.  S.  1.  An  attorney  representing  a  per- 
son who  becomes  insane  has  not  per  se  the 
right  to  represent  the  person  appointed  as 
guardian.  State  v.  District  Court  of  Second 
Judicial  Dlst.   [Mont.]   75  P.   516. 

74.  Breathitt  Coal,  Iron  &  Lumber  Co.  v. 
Gregory,  25  Ky.  L.  R.  1507,  78  S.  W.  148. 
Where  an  attorney  has  contracted  for  a  cer- 
tain compensation,  and  an  application  for  a 
substitution  of  attorneys  is  made,  the  fee  to 
be  paid  as  a  condition  of  such  substitution, 
la  the'  reasonable  value  of  the  services  ren- 
dered up  to  that  time.  Such  v.  Bank  of 
State  of  New  York,  121  P.  202;  Joseph's 
Adm'r  V.  Lapp's  Adm'r,  25  Ky.  L.  R.  1875,  78 
S.   W.   1119. 

75.  Butcher  v.  Qulnn,  86  App.  Dlv.  391, 
83  N.  Y.  S.  700. 

76.  The  court  need  not  recognize  a  con- 
sent signed  only  by  the  attorney  of  record. 
In  re  McMahon's  Estate,  117  Wis.  463,  94  N. 
W.   351. 

77.  Chase  v.   Chase   [Ind.]    71  N.   E.   485. 

78.  See  1  Curr.  L.  266. 

79.  CahiU  V.  Dickson  [Tex.  Civ.  App.]  77 
S.   W.   281. 

80.  Sprague  v.  Moore  [Mich.]  99  N.  W, 
ST7. 
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tion  acquired  during  the  existence  of  the  relation  of  attorney  and  client  cannot 
thereafter  be  used  by  the  attorney  against  his  client.'*  He  may  not  acquire  title 
to  property  which  is  in  any  way  the  subject  of  his  client's  litigation,  without 
knowledge  of  the  client  and  adverse  to  his  interests;'^  but  upon  the  termination 
of  the  trust  relation  with  their  clients,  attorneys  may  deal  with  property  which 
had  been  the  subject  of  litigation,  the  same  as  outside  parties.''  Having  acted 
as  general  counsel  does  not  prevent  an  attorney  appearing  for  an  adverse  party.'* 
An  attorney  has  the  right  to  advise  and  assist  his  client  to  the  most  advantageous 
compromise  in  his  behalf,  provided  he  makes  no  false  statement  of  fact  to  the 
adverse  party  to  induce  such  compromise.'"  He  may  also  properly  act  for  his 
clients,  and  at  the  same  time  assist  the  defendant  in  purchasing  the  claims  of 
other  creditors  of  the  defendant." 

Diligence.^'' — An  attorney  is  liable  to  his  client  for  damages  proximately 
flowing  from  his  failure  to  possess  and  exercise  such  skill,  prudence  and  diligence 
as  commonly  exercised  by  lawyers  of  ordinary  skill  and  capacity;  and  is  liable 
for  both  the  actual  and  exemplary  damages  the  client  might  reasonably  have 
recovered  in  an  action  lost  by  the  attorney's  fault,"  and  unreasonable  delay  by  an 
attorney  in  prosecuting  an  action  works  an  abandonment  of  the  employment." 

Dealings  between  attorney  and  client.^" — Transactions  between  attorney  and 
client  will,  on  account  of  the  confidential  relation,  be  closely  scrutinized,  and  the 
burden  is  on  the  attorney  to  show  its  fairness,®^  especially  where  he  acquires  any 
of  his  client's  property;*^  but  where  the  relation  does  not  exist,  the  burden  is  on 
the  layman  to  show  the  fraud  in  a  transaction  with  an  attorney."     A  contract 


81.  Carson  v.  Fogg  [Wash.]  76  P.  112. 
Knowledge  acquired  by  an  attorney  -when 
acting  for  one  party  Is  not  chargeable  to 
another  party  who  subsequently  employs  the 
same  attorney.  An  attorney  is  not  required 
to  disclose  to  one  client  secrets  entrusted 
to  him  by  another.  Downer  v.  Porter,  25 
Ky.  L,.  R.  671,  76  S.  W.  135. 

82.  Property  so  acquired  will  be  deemed 
as  held  In  trust  for  the  client,  though  ob- 
tained with  the  attorney's  money.  Stanwood 
V.  Wishard,  128  F.  499.  An  attorney  Is 
not  permitted  to  buy  In  things,  In  the  course 
of  litigation,  of  which  he  has  the  manage- 
ment; the  purchase,  if  made,  will  be  held 
as  In  trust  for  the  client,  or  may  even  be 
declared  Invalid.  Phillips  v.  Phillips  [Ky.] 
80  S.  W.  826.  An  attorney  for  a  married 
couple  cannot  buy  a  judgment  against  the 
husband  and  enforce  the  same  ^y  a  creditor's 
bin  against  lands  In  the  wife's  name,  nor 
will  he  be  heard  in  a  court  of  equity  to 
assert,  in  his  interest,  that  the  transfers 
to  her  are  fraudulent,  he  having  advised  and 
assisted  in  such  transfers.  Garlnger  v.  Pal- 
mer [C.  C.  A.]   126  F.  906. 

83.  Grantz  v.  Deadwood  Terra  Mln.  Co. 
[S.  D.]  95  N.  W.  277.  A  foreclosure  sale 
does  not  terminate  the  relation  of  mortga- 
gor and  attorney,  so  as  to  permit  the  at- 
torney to  make  a  gain  from  the  same  sub- 
ject-matter, and  he  holds  in  trust  for  his 
client  any  outstanding  title  that  he  may 
buy,  adverse  to  such  client's  interest.  Car- 
son V.  Fogg,  [Wash.]  76  P.  112.  An  attorney 
holding  a  second  mortgage  as  part  of  lands 
covered  by  his  client's  first  mortgage  may, 
after  the  conclusion  of  his  client's  foreclosure 
and  the  bringing  of  suit  against  him  for 
services,  enforce  his  right  of  redemption. 
Sheehan  v.  Farwell  [Mich.]  97  N.  W.  728. 


84.  An  attorney  who  has  acted  as  general 
counsel  for  a  party  may  appear  as  attorney 
for  an  adverse  party  in  an  action,  provided 
he  had  not  been  consulted  as  to  that  action 
by  the  party  for  whom  he  had  acted  gen- 
erally and  had  not  learned  from  him  facts 
that  could  be  used  prejudically  to  him.  Mes- 
senger V.   Murphy,    33   Wash.   353,    74   P.   480. 

85.  Bunel  v.  O'Day,  125  F.  303. 

86.  Elastic  Tip  Co.  v.  Graham  [Mass.]  71 
N.  H.    117. 

87.  See  1  Curr.  !■.  267. 

88.  Patterson  v.  Prazer  [Tex.  Civ.  App.] 
79  S.  W.  1077.  For  an  attorney  employed  to 
examine  a  title,  to  omit  showing  a  judgment 
against  the  property,  is  actionable  negli- 
gence. Renkert  v.  Title  Guaranty  Trust  Co., 
102  Mo.  App.  267,  76  S.  W.  641. 

89.  A  judgment  in  favor  of  client  was  re- 
versed on  appeal;  the  attorney  neglected 
and  refused  for  10  years  to  bring  the  case 
on  for  retrial.  He  was  entitled  to  no  com- 
pension.  Farwell  v.  Colman  [Wash.]  77  P. 
379. 

90.  See  1  Curr.  L.  267. 

91.  Barrett  v.  Ball,  101  Mo.  App.  288,  78 
S.  W.  865. 

98.  Klein  v.  Borohert,  189  Minn.  377,  95 
N.  W.  215;  Young  v.  Murphy  [Wis.]  97  N.  W. 
496;  Goldberg  v.  Goldstein,  87  App.  Div.  516, 
84  N.  T.  S.  782.  The  validity  of  an  assign- 
ment by  an  heir  of  his  entire  interest  in  an 
estate  to  the  attorney  who  had  procured  It 
for  him,  though  made  after  the  attorney's 
employment  was  completed,  will  be  review- 
ed as  though  the  matters  were  still  pending. 
Barrett  v.  Ball,  101  Mo.  App.  288,  73  S.  W. 
865. 

93.  Jinks  V.  Moppin  [Tex.  Civ.  App.]  80 
S.  W.  390. 
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by  an  attorney  purchasing  his  client's  interest  in  a  claim  in  litigation  will  be 
closely  scrutinized,  but  is  not  necessarily  invalid.'* 

Accounting  to  client.^'^ — An  attorney  must  account  to  his  client  for  all  money 
or  other  assets  coming  into  his  hands  in  his  capacity  as  attorney."  The  rela- 
tion of  trust  between  an  attorney  and  client  in  respect  to  funds  collected  by  the 
latter  does  not  pass  to  the  bank  in  which  the  attorney  has  deposited  the  funds  in 
his  own  name,  so  as  to  charge  the  bank,  in  respect  thereto,  as  trustees  for  the 
client.*'  The  rule  that  no  assignment  of  a  chose  in  action  is  -good  without  notice 
to  the  debtor  applies  between  attorneys  and  clients,  as  between  others."' 

§  6.  Remedies  between  the  parties.'" — Moneys  collected  and  retained  by  an 
attorney  may  be  recovered  in  an  action  for  money  had  and  received.^  Such  sums 
are  not  trusts  and  may  be  barred  by  the  statute  of  limitations.^  No  demand  is 
necessary  before  suit.'  An  attorney  may  be  summarily  ordered  to  repay  money 
wrongfully  withdrawn  after  being  deposited  in  court.*  The  right  to  rule  an 
attorney  to  pay  over  money  retained  depends  upon  the  relation  of  attorney  and 
client,  and  is  limited  to  the  client.  It  is  penal  in  its  nature  and  must  be  strictly 
construed.* 

§  7.  Compensation  and  lien.' — ^The  general  principles  of  the  law  of  con- 
tracts apply  to  permit  an  attorney  to  recover  the  fee  contracted  for  if  he  perform 
the  services  agreed'  or  if  performance  is  prevented  by  the  client,'  to  extra  com- 
pensation for  services  not  covered  by  the  contract,'  and  to  recover  on  a  quantum 


94.  Myers  v.  Luzerne  County,  124  F.  436. 

95.  See  1  Curr.  L..  268. 

96.  Hernandez  v.  Dart,  109  La.  880,  33  So. 
905.  An  attorney  for  an  administratrix  may 
not  retain  from  funds  collected  for  her  an 
amount  claimed  to  be  due  him  from  her  de- 
cedent.    In   re  Thresher   [Mont.]    73   P.   1109. 

97.  Rhinehart  v.  New  Madrid  Banking 
Co.,  99  Mo.  App.   381,  73  S.  W.  315. 

98.  Nielsen  ▼.  Albert  Lea  [Minn.]  98  N. 
W.  195. 

99.  See  1  Curr.  L.  268. 

1.  Where  plaintiff  admits  a  promise  to 
pay,  but  there  was  no  evidence  that  the 
agreed  amount  or  the  value  of  the  services 
was  equal  to  the  amount  retained,  the  com- 
plaint should  not  be  dismissed.  Reed  v. 
Hayward,  82  App.  Dlv.  416,  81  N.  T.  S.  608.  The 
remedy  to  compel  an  attorney  to  pay  over 
money  collected  and  unlawfully  retained  is 
by  action  and  not  by  motion  that  the  court 
summarily  order  payment  to  be  made.  Arone 
v.  Launders,  43  Misc.  138,  88  N.  T.  S.  259. 
If  a  client  sues  his  attorneys  for  money  had 
and  received,  he  is  estopped  by  his  pleading 
from  showing  the  character  and  origin  of 
the  fund,  and  -that  it  was  received  by  the 
attorneys  under  circumstances  which  pre- 
cluded them  from  retaining  it  for  their 
services.  Dobbs  v.  Campbell,  66  Kan.  806, 
72  P.  273. 

2.  Sheaf  v.  Dodge,  161  Ind.  270,  68  N.  E. 
292. 

3.  The  client's  action  not  being  of  the 
nature  of  trover.  Vooth  v.  McBachen,  91 
App.  Div.   30,   86  N.  Y.  S.   431. 

4.  Brott  V.  Davidson,  87  App.  Dlv.  29,  83 
N.  T.  S.  1075. 

6.  Associate  counsel  cannot  by  rule  en- 
force a  contract  for  equal  division  of  fees. 
Haygood  v.  Haden,  119  Ga.  463,  46  S.  B.  625. 
An  attorney  who  retains  money  collected  for 
a  client  is  liable  to  rule.  If  after  demand  he 
falls  to  account  therefor;  but  he  Is  not  lia- 


ble under  this  summary  process,  for  money 
received  by  him,  not  In  his  professional 
capacity,  but  merely  as  agent,  to  be  remit- 
ted to  a  third  party.  Haygood  v.  McKenzie, 
119  Ga.   466,   46  S.  B.   624. 

6.  See  1  Curr.  L.  269. 

7.  The  conditions  upon  which  a  contract 
for  a  stipulated  fee  was  made,  being  sub- 
stantially fulfilled,  the  contract  should  be 
enforced,  especially  where  It  was  brief  and 
Informally  made;  Ingersoll  v.  Coram,  127 
F.  418.  A  valid  contract  between  attorney 
and  client  for  fees  Is  not  abrogated  by  an 
attempt  to  merge  it  In  a  void  contract,  and 
a  void  contract  will  not  prevent  recovery 
on  a  quantum  meruit.  McCurdy  v.  Dillon 
[Mich.]  98  N.  W.  746.  In  an  action  for  legal 
services,  the  fact  that  the  payee  named  in 
the  written  contract  was  not  an  attorney 
was  no  defense,  -where  the  payee  had  no 
interest  in  the  sums  promised  to  be  paid. 
Mulligan  V.  Smith  [Colo.]   76  P.  1063. 

8.  A  client  may  not  by  making  a  com- 
promise over  his  attorney's  objectlo  -  defeat 
the  latter's  right  to  his  contract  Ci  nsa- 
tlon.  Cosgrove  v.  Burton  [Mo.  App. J  78  S. 
W.  667.  A  client  may  abandon  a  suit  at  any 
time,  but  cannot  by  so  doing  defeat  the  con- 
tract claim  of  his  attorney  for  what  he 
would  have  recovered  If  not  so  prevented. 
Williams  V.  Philadelphia  [Pa.]  57  A.  578. 
An  attorney  being  paid  in  advance  to  prose- 
cute an  action,  the  client,  on  electing  to 
abandon  same,  cannot  recover  the  money 
so  paid,  if  the  attorney  is  willing  to  pro- 
ceed, even  though  the  abandonment  was  in- 
duced by  attorney's  admitting  that  he  did 
not  know  whether  the  suit  would  be  suc- 
cessful or  not.     Riehl  v.  Levy,  86  N.  T.  S.  464. 

9.  Services  rendered  in  excess  of  those 
contemplated  in  a  written  contract  between 
attorney  and  client  call  for  extra  compen- 
sation, and  parol  evidence  is  admissible  to 
show  the  surrounding  circumstances,  and  the 
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meruit  for  part  performanee.^"  A  contract  for  additional  compensation  without 
extra  service  lacks  consideration.^"^  Statutory  costs  awarded  to  a  party  in  an 
action  belong  to  him,  and  his  attorney  has  no  interest  therein/^  except  a  mere 
lien  on  them  for  his  services.^' 

Contingent   fees}* — Contingent   fees,   though  tending  to   encourage    specu- 
lative litigation,   are  not   illegal,^"   unless   infringing   some  other  rule  of  public 


nature  of  the  services -contemplated,  the  con- 
tract being  uncertain  in  that  respect.  Bar- 
cus  V.  Gates,   130  F.  3B4. 

10.  An  attorney  conducting  a  foreclosure 
suit,  after  its  commencement  by  another  at- 
torney and  its  reference  to  a  master,  is  only 
entitled  to  fees  in  the  proportion  of  his  serv- 
ices to  the  whole  legal  services  rendered. 
Ganzer  v.  Schmeltz,  206  111.  560,  69  N.  E. 
584.  On  rescission  of  a  contract  for  legal 
compensation,  an  attorney  may  sue  for  the 
value  of  his  services  on  a  quantum  meruit, 
and  his  right  is  not  affected  by  his  pleading 
and  failing  to  prove  a  contract  for  a  par- 
ticular sum.  On  the  disagreement  of  the 
jury,  plaintiff  declined  to  proceed  further. 
The  attorney  then  had  a  right  to  hold  his 
contract  for  half  the  amount  recovered  as 
rescinded.  Tuells  v.  Hyman,  84  N.  Y.  S. 
460.  In  suing  on  a  contract  by  which  cer- 
tain sums  were  to  be  paid  in  case  of  a  suc- 
cessful termination,  the  fact  that  adverse 
judgments  "were  entered  defeats  recovery: 
the  proper  remedy  being  a  suit  on  a  quantum 
meruit.  Foley  v.  Kleinschmldt,  28  Mont.  198, 
72  P.  432.  A  contract  for  a  certain  fee  in 
event  of  a  successful  termination  of  a  suit 
is  abandoned  by  a  compromise  and  dismissal 
of  the  action,  and  the  attorney's  fees  must 
be  recovered  on  a  quantum  meruit.  Harris 
V.  Root,  28  Mont.  159,  72  P.  429.  Where  an 
attorney  makes  a  contract  for  certain  serv-" 
ices,  but  dies  before  completing  them,  his 
representative  cannot  recover  the  full 
.amount  of  compensation  agreed  on.  Appeal 
taken,  but  attorney  died  before  hearing,  and 
parties  then  settled  the  suit.  Boyd  v.  Daily, 
85  App.  Div.  581,  83  N.  Y.  S.  539.  An  at- 
torney for  whom  another  is  substituted  may 
have  the  value  of  his  services  ascertained, 
and  the  amount  made  a  lien  upon  the  cause 
of  action  and  the  proceeds  in  the  hands  of 
the  substituted  attorneys.  British  Empire 
Tvpesetting  Machine  Co.  v.  Spellissy,  S3  App. 
Div.   640,  S2  N.  Y.  S.  47. 

11.  Kahle  V.  Plummer  [Tex.  Civ.  App.] 
74  S.  W.  786. 

12.  Barry  v.  Third  Ave.  R.  Co.,  87  App. 
Div.   543,  84  N.  Y.  S.  830. 

13.  Mcllvaine  v.  Steinson,  90  App.  Div.  77, 
85  N.  Y.  S.  889. 

14.  See  1  Curr.  L.  270. 

15.  A  contract  by  a  city  with  an  attorney 
to  obtain  credits  with  the  state,  at  10%  on 
the  amount  collected  is  not  champertous. 
Williams  V.  Philadelphia  [Pa.]  57  A.  578. 
Where  the  services  rendered  by  an  attorney 
are  not  of  such  a  character  as  to  warrant  a 
contingent  fee,  recovery  can  only  be  had  for 
value  of  actual  services  rendered.  Dorr  v. 
Camden  [W.  Va.]  46  S.  E.  1014.  Under  an 
agreement  to  pay  the  attorney  a  certain  per- 
centage of  the  amount  recovered,  and  that 
the  attorney  was  to  get  what  he  could  in 
addition  from  the  adverse  party,  it  Is  imma- 
terial what  amount  he  received  from  that 
source.  Dyon  v.  Wilcox.  85  App.  Div.  617, 
S3    N.    Y.    S.    3S2.     A    contract    that    tho    at- 


torney should  have  a  certain  percentage  "of 
the  amount  collected"  gives  him  a  right  to 
such  per  cent  on  the  entire  Judgment  in- 
cluding the  costs.  Mcllvaine  v.  Steinson,  90 
App.  Div.  77,  85  N.  Y.  S.  889.  The  promise 
of  an  attorney  to  pay  the  expenses  incident 
to  the  collection  of  his  claim,  if  made  with 
a  view  to  induce  his  employment  is  illegal 
and  a  misdemeanor.  But  the  taking  of  an 
interest  in  the  claim  as  compensation  for  his 
services  in  collecting  it  is  not  against  public 
policy,  even  though  it  prevents  the  client 
from  settling  it  without  the  attorney's  con- 
sent. Ft.  Worth  &  D.  C.  R.  Co.  v.  Carlock  & 
Gillespie  [Tex.  Civ.  App.]  75  S.  W.  931.  A 
contract  for  attorneys'  services,  by  which 
they  look  solely  to  a  percentage  of  the  re- 
covery for  compensation  without  any  right 
of  recovery  for  services  rendered,  is  void 
for  champerty.  That  services  were  rendered 
before  the  execution  of  the  contract  does 
not  affect  its  invalidity  for  champerty.  Gar- 
gano  V.  Popel,  184  Mass.  571,  69  N.  E.  343. 
An  agreement  by  which  an  attorney  under- 
takes proceedings  to  recover  abatements,  and 
to  be  paid  nothing  in  case  of  failure,  is 
champertous.  Begly  v.  Weddigen,  86  App. 
Div.  629,  83  N.  Y.  S.  805.  So  also  is  an  agree- 
ment by  an  attorney  to  prosecute  certain 
claims  at  his  own  expense,  for  a  certain 
compensation.  Stedwell  v.  Hartmann,  173  N. 
Y.  624,  66  N.  E.  1117.  In  Washington,  the 
doctrine  of  champerty,  in  so  far  as  it  relates 
to  the  mode  of  payment  between  attorney 
and  client,  is  repealed  by  statute,  leaving 
the  matter  to  the  agreement  of  the  parties. 
A  contract  between  attorney  and  client  to 
prosecute  a  suit  against  a  physician  for 
malpractice,  the  attorney  to  pay  the  dis- 
bursements, for  a  percentage  of  the  recov- 
ery, is  valid.  Smits  v.  Hogan  [Wash.]  77  P. 
390.  Equity  may  relieve  from  a  champertous 
contract  for  attorney's  services  on  the 
ground  of  constructive  fraud,  and  a  client  is 
not  barred  from  relief  on  the  ground  of  be- 
ing in  pari  delicto,  and  not  coming  into 
equity  with  clean  hands.  Gargano  v.  Popel, 
184  Mass.  571,  69  N.  E.  343. 

NOTE.  Contracts  for  contingent  tecs:  .A" 
attorney's  compensation  may  .be  made  con- 
tingent upon  his  success,  and  be  made  pay- 
able by  percentage  or  otherwise  of  the  pro- 
ceeds of  the  litigation.  Such  contracts  are 
common,  and  while  their  propriety  has  been 
vehemently  debated,  they  are  not  illegal  as 
contrary  to  public  policy  or  otherwise,  and, 
when  fairly  made,  are  steadily  enforced. 
Fowler  v.  Callan,  102  N.  Y.  395,  7  N.  E.  169: 
Croco  V.  Oregon  Short  Line  R.  R.  Co..  IS 
Utah,  311,  54  P.  985:  Davis  v.  Webber,  66 
Ark.  190,  49  S.  W.  822,  74  Am.  St.  Rep.  81: 
Rector  v.  Rose,  62  Ark.  279,  36  S.  W.  S9S: 
Hoffman  v.  "Vallejo,  45  Cal.  564:  Bergen  v. 
Frisbie,  125  Cal.  168,  57  P.  784:  Newkirk 
V.  Cone,  18  111.  449:  Funk  v.  Mohr,  185  111. 
395,  57  N.  B.  2;  North  Chicago  St.  R.  Go. 
V.  Ackley,  58  111.  App.  572;  Jewel  v.  Neidy, 
61    lov.-T.    29n,    16    N.    W.    141:    Louisville    Gas 
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policy ;^^  but  contracts  for  contingent  fees  will  also  be  closely  scrutinized,  and  if 


Co.  V.  Hargis,  17  Ky.  L.  R.  1190,  33  S.  W. 
946;  Martinez  v.  Succession  of  Vives,  32  La. 
Ann.  305;  Cain  v.  Warford,  33  Md.  23;  Blais- 
dell  V.  Ahem,  144  Mass.  393,  11  N.  B.  681, 
59  Am.  Rep.  99;  Davis  v.  Com.,  164  Mass. 
241,  41  N.  B.  292;  County  of  Chester  v.  Bar- 
ber, 97  Pa.  455;  Perry  v.  Dicken,  105  Pa.  83, 
51  Am.  Rep.  181;  Fellows  v.  Smith,  190  Pa. 
301,  42  A.  678;  Wheeler  v.  Riviere  [Tex.  Civ. 
App.]  49  S.  W.  697;  Lewis  v.  Broun,  36  W. 
Va.  1,  14  S.  B.  444;  Gilchrist  v.  Brande,  58 
Wis.  184,  15  N.  W.  817;  Dale  v.  Richards, 
21  D.  C.  312;  Bx  parte  Plitt,  2  Wall.  Jr.  453, 
Fed.  Gas.  No.  11,228.  Thus,  an  agreement 
to  pay  a  proctor  in  an  admiralty  case,  out 
of  the  proceeds  of  a  recovery,  is  valid  and 
enforceable.  The  Alice  Strong,  57  Fed.  249. 
And  there  is  nothing  illegal,  immoral,  or 
against  public  policy,  in  an  agreement  by  an 
attorney  for  a  contingent  fee  or  a  share  of 
the  proceeds,  to  present  and  prosecute  claims 
against  the  United  States.  Taylor  v.  Bemiss, 
110  U.  S.  42.  3  S.  Ct.  441;  Stanton  v.  Bmbrey, 
93  U.  S.  548;  Manning  v.  Perkins,  85  Me.  172, 
26  A.  1015.  A  contract  to  pay  an  attorney 
a  percentage  of  the  value  of  the  subject- 
matter  in  litigation  to  secure  "a  favorable" 
decision  from  the  land  department  is  not 
contrary  to  good  morals  or  public  policy. 
Bergen  v.  Frisbie,  125  Cal.  168,  57  P.  784. 
An  agreement  for  a  contingent  fee  does  not 
make  the  attorney  a  party  to  the  action 
(Gilchrist  v.  Brande,  58  Wis.  184,  15  N.  W. 
817);  nor  does  his  agreement  for  a  certain 
percentage  of  recovery  make  him  a  neces- 
.sary  party  plaintiff,  and  he  need  not  be 
.ioined  as  such  (McDonald  v.  Chicago,  etc., 
R.  Co.,  26  Iowa,  124,  96  Am.  Dec.  114).  A 
conditional  obligation  to  pay  an  attorney  an 
extra  fee  in  case  of  success.  In  an  action  in 
which  the  obligor  is  not  a  party,  is  given 
upon  a  valid  and  sufficient  consideration.  If 
such  obligor  is  a  party  to  other  suits  in 
which  the  same  question  is  involved.  Clay 
V.  Ballard,  9  Rob.  [La.]  308,  41  Am.  Dec.  328. 
An  attorney's  contingent  fee  of  flve-twelfths 
of  whatever  the  client  may  "realize"  out  of 
certain  litigation  means  flve-twelfths  of  the 
gross  amount  recovered,  without  deduction 
for  the  expense  of  litigation  or  settlement 
attending  the  transaction.  Funk  v.  Mohr, 
185  111.  395,  57  N.  E.  2.  His  agreement  to 
collect  bonds  for  twenty-five  per  cent  of  the 
"amount  made"  entitles  him  to  one-fourth 
of  the  amount  collected  on  the  bonds  by 
suit  or  otherwise  (Larned  v.  Dubuque.  86 
Iowa,  166,  53  N.  W.  105);  but  where  the 
client  agrees  to  pay  a  fee  of.  fifty  dollars, 
and  also  a  percentage  of  the  damages  which 
lie  may  recover  in  the  action,  he  is  answer- 
able only  for  a  percentage  of  the  damages 
received,  not  for  such  percentage  of  the 
judgment  obtained  (Fisher  v.  Mylius,  42  W. 
Va.  638,  26  S.  E.  309).  If  the  compensation 
agreed  upon  is  contingent  on  the  successful 
result  of  the  suit,  the  measure  of  damages 
is  not  the  contingent  fee,  but  the  reason- 
able value  of  the  services  rendered  by  the 
attorney.  French  v.  Cunningham,  149  Ind. 
632,  49  N.  E.  797.  A  contract  for  a  con- 
tingent fee  made  by  the  mother  and  sole 
next  of  kin  of  a  decedent,  though  binding 
on  her,  does  not  bind  her  descendants,  nor 
the  estate  toward  which  she  stands  in  no 
other     relation     than     that     of     distributee. 


Sloan's  Estate.  161  Pa.  237,  23  A.  1084.  Un- 
der some  circumstances,  an  attorney  having 
a  contract  for  a  contingent  fee  may  recover 
on  a  quantum  meruit.  Thus,  where  an  at- 
torney made  a  special  contract  to  prosecute 
a  suit  for  a  certain  fixed  fee  and  a  further 
contingent  fee  in  case  of  success,  and  the 
client  afterward  dismissed  the  case  without 
the  attorney's  consent,  the  attorney  is  not 
entitled  to  recover  the  whole  contingent 
fee,  but  can  recover,  either  on  a  special 
count  or  quantum  meruit,  reasonable  value 
for  his  services.  Polsley  v.  Anderson,  7  W. 
Va.  202,  23  Am.  Rep.  613.  So  in  case  of  a 
special  contract  for  legal  services  for  a  per- 
centage of  the  recovery,  where  the  services 
are  wrongfully  prevented  by  the  client,  and 
where  the  attorney  holds  himself  continually 
ready  to  serve,  he  may  claim  the  whole 
compensation  agreed  on,  subject  to  such 
abatement  as  would,  in  the  natural  course 
of  things,  have  been  incurred  by  him  if  the 
services  had  been  continued.  Brodie  v.  Wat- 
kins.  33  Ark.  545,  34  Am.  Rep.  49.  Where 
the  complete  performance  of  an  attorney's 
services  has  been  rendered  impossible,  or 
otherwise  prevented,  by  the  client,  the  at- 
torney may,  as  a  rule,  recover  on  a  quantum 
meruit,  for  the  services  rendered  by  him 
(French  v.  Cunningham,  149  Ind.  632,  49  N. 
E.  797) ;  but  a  lawyer  who  has  violated 
ills  contract  for  a  contingent  foe  cannot  re- 
cover on  a  quantum  meruit  without  shov/ing 
the  performance  of  services,  and  that  those 
services  were  of  Benefit  to  his  client  (Moyers 
v.  fcrraham,  15  Lea  [Tenn.]  57).  If  an  at- 
torney is  employed  by  a  county  to  prose- 
cute an  action  against  a  county  officer  to 
recover  moneys  alleged  to  be  illegally  re- 
tained, under  an  agreement  whereby  his 
compensation  is  made  contingent  upon  the 
success  of  the  suit,  and  he  is  discharged  be- 
fore the  termination  of  the  suit,  he  cannot 
recover  damages  for  the  breach  of  the  con- 
tract of  employment,  Tvhere  it  appears  that 
the  suit  ought  not  to  have  resulted  in  favor 
of  the  county  had  it  been  prosecuted  to  judg- 
ment. Swinnerton  v.  Monterey  Co.,  76  Cal. 
113,  18  P.  135.— From  note  to  Shirk  v.  Nelble 
[Ind.]    83  Am.   St.   Rep.   151. 

16.  Contract  for  fees  in  a  divorce  case 
based  on  percentage  of  alimony,  and  in  case 
of  settlement,  to  be  a  minimum  of  $2,000, 
is  void  as  tending  to  prevent  a  reconcilia- 
tion between  husband  and  wife.  McCurdy 
V.    Dillon    [Mich.]    98   N.   W.    746. 

Note;  While  a  contract  for  a  contingent 
fee  is  not  illegal  where  the  suit  is  of  a 
legitimate  character,  it  is  otherwise  where 
the  employment  of  the  attorney  is  of  an 
unlawful  character.  Thus,  if  he  agrees  to 
prosecute  a  suit  on  a  contingent  fee  and 
bear  the  costs  and  expense  of  litigation,  the 
agreement  Is  champertous  and  cannot  be 
enforced  in  law  or  in  equity.  So  his  agree- 
ment to  prosecute  a  suit  on  a  contingent  fee 
is  void,  if  part  of  the  consideration  for  his 
undertaking  is  that  another  attorney  shall 
render  his  services  and  bear  the  costs  and 
expense  of  litigation.  Geer  v.  Frank,  171? 
111.  570,  53  N.  E.  965.  An  attorney  may  re- 
cover compensation  for  purely  professional 
services  in  procuring  legislation  in  which 
his  client  is  interested;  but  when  the  agree- 
ment between   attorney   and   client   provides 
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extortionate  or  obtained  by  nndue  means,  will  not  be  upheld/''  the  burden  of 
showing  unreasonableness  being,  however,  on  the  client.*'  The  champertous 
character  of  such  agreements  is  specifically  treated  elsewhere.**  An  attorney 
obtaining  a  settlement  without  suit  is  entitled  to  a  contingent  fee  contracted 
for.2» 

Implied  contract^^ — The  contract  to  pay  for  legal  services  may  be  implied, 
or  negatived,  according .  to  the  circumstances."^  There  is  no  implied  promise  to 
pay  an  attorney  whom  one  has  not  employed,  because  of  incidental  benefits 
derived  from  his  services.'"  If  a  client  prevent  the  prosecution  of  an  action  in 
which  the  attorney,  under  a  contract,  is  to  have  a  percentage  of  the  amount  recov- 
ered, the  attorney's  remedy  is  action  for  breach  of  contract,  or  on  a  quantum 
meruit,  but  in  no  such  case  is  the  percentage  agreed  on  recoverable."*    If  prop- 


for  compensation  contingent  on  the  amount 
recovered  under  such  legislation  when  pro- 
cured by  the  attorney,  the  contract  is  against 
public  policy  and  cannot  be  enforced.  Spald- 
ing V.  Swing,  149  Pa.  376,  24  A.  219,  24  Am. 
St.  Rep.  608;  Trist  v.  Child,  21  Wall.  [U.  S.] 
441.  A  contract  to  give  an  attorney  a  cer- 
tain percentage  of  a  claim  against  the  United 
States  government  for  services  in  collecting 
it  is  void  as  against  public  policy,  when  such 
services  consist  In  procuring  legislation  com- 
pelling the  payment  of  the  claim.  Id.  So, 
if  the  valid  part  of  an  attorney's  contract 
is  blended  and  confused  with  the  part  which 
is  forbidden,  compensation  cannot  be  recov- 
ered for  eittier  part,  as  the  whole  is  a  unit 
and  Indivisible,  and  that  which  is  bad  de- 
stroys the  good.  Trist  v.  Child,  21  Wall. 
[U.  S.]  441.  But  unless  there  ia  something 
on  the  face  of  the  contract  which  shows  that 
the  means  and  methods  to  be  used  by  the 
attorney,  or  which  were  used  by  him,  were 
improper,  the  presumption  is  that  a  con- 
tract for  a  contingent  fee  Is  valid  and  en- 
forceable. Bergen  v.  Frlsble,  125  Cal.  168, 
57  P.  784.  Contracts  for  contingent  fees 
will  not  be  countenanced  In  proceedings  for 
divorce  or  alimony.  Such  fees  in  these  pro- 
ceedings are  vicious,  because  the  law  does 
not  favor  divorce,  but  does  favor  marriage, 
and  will  not  sanction  contracts  intended  to 
promote  its  dissolution  by  lending  itself  to 
their  enforcement.  All  such  contracts.  In 
these  oases,  should  be  held  illegal  and  void, 
as  contrary  to  public  policy.  Newman  v. 
Freitas,  129  Cal.  283,  61  P.  907;  Brindley  v. 
Brlndley,  121  Ala.  429,  25  So.  751.  So  it  has 
been  held  that  the  giving  of  contingent  fees, 
or  compensation  for  services  rendered  to 
the  public,  is  contrary  to  sound  policy,  as 
where  a  county  agrees  to  give  attorneys  a 
contingent  fee  to  enable  Its  commissioners 
to  lawfully  place  upon  the  tax  list  certain 
lands  which  the  assessor  has  erroneously 
left  off  of  the  assessment  roll.  Such  a  con- 
tract Is  void  as  against  public  policy.  Platte 
County  V.  Gerrard,  12  Neb.  244,  11  N.  W. 
298. — From  note  to  Shirk  v.  Neible  [Ind.]  83 
Am.  St.  Rep.  151. 

17.  Muller  v.  Kelly  [C.  C.  A.]  125  F. 
212.  An  agreement  that  plaintiff  pay  all  dis- 
bursements, and  pay  his  attorney  50%  of 
amount  of  any  recovery  for  injuries  is  un- 
conscionable and  void.  Herman  v.  Metro- 
politan St.  R.  Co.,  121  F.  184.  An  agree- 
ment for  a  percentage  of  money  to  be  recov- 
ered, extorted  from  a  client  by  threatening 
to  refuse  to  take  action  or  to  disclose  his 
exclusive    information,    unless    client    signed 


without  consulting  anyone,  may  be  set  aside 
and  a  reasonable  compensation  fixed.  In  re 
Plerls,  82  App.  Div.  466,   81  N.  T.   S.   927. 

18.  Tabet  v.  Powell  [Tex.  Civ.  App.]  78  S. 
W.  997. 

19.  See  Champerty  and  Maintenance,  1 
Curr.    li.    506. 

20.  Stoutenburgh  v.  Fleer,  87  N.  T.  S.  504. 

21.  See  1  Curr.  L..  270. 

22.  Where  attorneys'  services,  beneficial 
to  an  estate,  are  rendered  with  the  knowl- 
edge and  without  the  objection  of  the  ad- 
ministrator, who,  however,  did  not  employ 
them  so  as  to  become  personally  liable,  the 
estate  is  chargeable  therewith.  Marx  v.  Mo- 
Morran  [Mloh.]  99  N.  W.  396.  An  attorney 
directed  by  the  court  to  condufct  a  criminal 
prosecution,  in  place  of  the  county  attorney 
who  is  disqualified,  is  entitled  to  compensa- 
tion from  the  county.  Mathews  v.  Lincoln 
County  Com'rs,  90  Minn.  348,  97  N.  W.  101. 
In  disbarment  proceedings,  the  attorney  di- 
rected by  the  court  to  draw  up  the  accusa- 
tion and  prosecute  may  recover  reasonable 
compensation  from  the  county,  though  there 
is  no  statutory  provision  therefor.  Hyatt  v. 
Hamilton  County,  121  Iowa,  292,  96  N.  W. 
855.  Where  a  citizen  employs  an  attorney 
to  compel  city  officers  to  perform  certain 
duties,  and  the  result  brings  funds  Into  the 
city  treasury.  It  does  not  create  an  implied 
contract  on  the  part  of  the  city  to  pay  the 
attorney  for  such  services.  Park  v.  Laurens 
[S.  C]  46  S.  B.  1012.  An  attorney  is  not  en- 
titled to  fees  for  foreclosing  a  trust  deed 
wherein  he  is  named  as  trustee.  Gantzer  v. 
Sohmeltz,  206  111.  560,  69  N.  E.  584.  The 
allowance  of  attorney's  fees  in  bankruptcy 
is  in  the  discretion  of  the  judge,  and  fees 
paid  In  contemplation  of  bankruptcy  are  only 
valid  In  so  far  as  subsequently  approved  by 
the   court.     In   re   Morris,   125   F.   841. 

23.  Petitioners  who  oppose  a  trustee's 
sale,  which  later  realizes  an  amount  Insuffi- 
cient to  pay  the  lien  creditors  wh»  force  the 
sale,  are  not  entitled  to  have  their  attor- 
ney's fees  paid  out  of  the  trust  fund.  La- 
mar V.  Hall  &  Wlmberly  [C.  C.  A.]  129  F.  79. 

24.  Jordan  v.  Davis,  172  Mo.  599,  72  S. 
W.  686.  Under  an  attorney's  contract  for  a 
certain  percentage  of  sums  recovered,  where 
he  is  prevented  from  prosecuting  the  claim, 
he  Is  not  entitled  to  anything  under  the 
contract  but  may  bring  damages  for  the 
breach  thereof.  Johnston  v.  Cutchin,  133  N. 
C.  119,  46  S.  B.  522.  Where  a  client  pre- 
vents his  attorney  from  performing  the  con- 
tract for  services  entered  into  between  them. 
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erty  is  taken  in  part  satisfaction  of  a  judgment  recovered,  an  attorney  who  holds 
a  contract  for  a  percentage  of  the  recovery  is  entitled  to  a  percentage  on  the  fair 
value  of  the  property,  regardless  of  the  price  at  which  it  was  taken.'"'  An  agree- 
ment for  a  percentage  of  money  recovered,  where  no  charge  is  to  be  made  by 
the  attorney  in  case  of  failure  to  recover,  is  not  a  common-law  contract  for  serv- 
ices, but  an  equitable  assignment  of  part  of  whatever  should  be  received,  which 
the  attorney  can  recover  by  a  suit  in  equity.''" 

Assignments  as  security. — Where  the  client  has  in  part  assigned  his  claim  to 
his  attorney,  with  notice  to  the  adverse  party,  he  can  only  validly  settle  with  the 
adverse  party  to  the  extent  of  the  remainder  of  his  claim.'"  Notice  to  the  defend- 
ant's attorney  of  an  assignment  of  an  interest  in  a  cause  of  action  pending  is 
notice  to  the  defendant."^  The  filing  and  recording  required  by  statute  of  the 
assignment  of  part  of  a  claim  for  damages  as  compensation  for  legal  services  are 
not  required  to  charge  the  one  liable  for  the  damages  with  notice  of  assignee's 
rights,  but  the  burden  is  on  the  attorney  to  show  that  defendant  had  knowledge 
of  the  assignment.*" 

Employment  of  several  attorneys,  or  iy  several  clients.^" — Where  an  attorney 
represents  several  parties,  the  fact  that  the  services  were  for  their  common  benefit 
is  not  conclusive  as  to  whether  their  liability  was  joint  or  several,  which  question 
depends  upon  their  express  agreement,  or  their  intention  as  gathered  from  all 
the  circumstances.'^  Coimsel,  not  partners,  associated  in  litigation  through  sepa- 
rate employments,  should  be  allowed  fees  from  the  fund  in  court  in  proportion  to 
the  services  of  each.""  Where  it  is  agreed  in  writing  that  two  attorneys  are  to 
receive  a  certain  percentage  of  money  secured,  and  on  one  declining  to  act  another 
is  employed,  that  other  is  entitled  to  half  of  the  percentage  though  not  a  party 
to  the  written  agreement.''  If  an  attorney  reduce  a  claim  to  judgment,  which 
judgment  is  in  part  enforced  by  another  attorney  acting  for  the  creditor,  the  first 
attorney  is  entitled  to  his  agreed  commission.'* 

Allowance  by  court  or  taxation  as  costsJ^' — Professional  services  in  ordinary 
cases  cannot  be  taxed  as  costs,"  but  in  many  equitable  proceedings  solicitor's  fees 
are  allowed."  Statutes  allowing  taxation  of  attorney's  fees  are  generally  up- 
held," and  courts  of  equity  often  allow  attorney's  fees  out  of  a  fund  in  court 


the  client  Is  liable  to  the  attorney  for  breach 
of  such  contract,  and  the  attorney  need  not 
wait  for  the  conclusion  of  the  case  In  which 
he  tenders  his  services  to  bring  his  suit  for 
damages.  W^atson  v.  Columbia  Min.  Co.,  118 
Ga.  603,  45  S.  E.  460. 

as.     Barcus  v.  Gates,  130  F.  364. 

26.  Bennett  v.  Donovan,  83  App.  Dlv.  96, 
82  N.  T.  S.  506. 

27.  Powell  V.  Galveston,  etc.,  R.  Co.  [Tex. 
Civ.  App.]   78  S.  W.  975. 

28.  Missouri,  etc.,  R.  Co.  v.  Bacon  [Tex. 
Civ.   App.]    80   S.   W.    572. 

29.  Gulf,  etc.,  R.  Co.  v.  Eldredge  [Tex. 
Civ.  App.]   80  .S.  W.  556. 

30.  See  1  Curr.  L.  270. 

31.  Matthews  v.  Williams  Mfg.  Co.,  98  Me. 
234,  56  A.  759. 

32.  Glldden  v.  Cowen  [C.  C.  A.]  123  F.  48. 

33.  In  re  McGee's  Estate,  205  Fa.  590,  55 
A.  776. 

34.  Raley  v.  Smith  [Tex.  Civ.  App.]  73  S. 
W.  54. 

35.  See  1  Curr.  L.   271. 

3fl.  Where  a  foreign  deposition  is  taken  In 
an  action,  defendant  is  not  entitled  to  tax 
as  costs  a  sum  charged  by  foreign  attorneys 
for  professional  services  rendered  defendant 

S  Curr.   Law — 25 


in  taking  the  deposition.  Topken  v.  Cunard 
S.  S.  Co.,  88  N.  T.  S.  394.  Attorney's  fees  In 
a  suit  for  dower  against  a  purchaser  from 
the  husband  cannot  be  taxed  against  the 
defendant.  Beeman  v.  Kitzman  [Iowa]  99 
N.  W.  171. 

37.  Solicitors'  fees  when  taxable  should 
be  taxed  like  other  costs,  and  a  Judgment 
therefor  should  not  be  rendered  in  favor  of 
the  solicitor  in  his  o"wn  name.  McMullen  v. 
Reynolds,   209  111.  504,   70  N.  E.  1041. 

38.  An  attorney's  fee  provided  for  by 
statute  in  the  prosecution  of  claims  against 
Insurance  companies  is  not  in  violation  of 
the  U.  S.  Constitution,  as  denying  to  the  In- 
surance companies  the  equal  protection  of 
the  laws.  Farmers'  &  Merchants'  Ins.  Co.  v. 
Dobney,  189  U.  S.  301,  23  S.  Ct.  565,  47  Ll 
Ed.  821.  An  attorney's  fee  cannot  consti- 
tutionally be  taxed  as  costs  in  proceedings 
to  foreclose  a  mechanic's  lien.  Atkinson  v. 
Woodmansee  [Kan.]  74  P.  640.  The  provision 
of  a  statute  allowing  an  attorney's  fee  on 
foreclosure  of  assessment  liens  is  valid  as 
imposing  a  penalty  for  the  property  owner's 
delay  in  paying  his  obligations  tor  public 
Improvements.  Brown  v.  Central  Bermudez 
Co.  [Ind.]  69  N.  E.  150. 
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obtained  or  protected  by  legal  services.'"  Where  all  the  claimants  of  a  fund  ap- 
point a  trustee  to  collect  the  same,  an  attorney  who  intervenes  in  behalf  of  some 
of  claimants  individually  is  not  entitled  to  have  his  fees  made  a  charge  on  the 
fund.*"  The  refusal  to  order  an  attorney  to  repay  fees  paid  him  on  an  order 
made  without  notice  to  adverse  party  is  not  an  abuse  of  discretion,  though  the 
order  be  vacated  after  it  has  been  complied  with.*^ 

Amount.*^ — Where  attorney's  fees  are  allowed  against  a  fund  in  court,  a 
reasonable  amount  in  the  discretion  of  the  court  is  allowed.*' 

Evidence  as  to  value  of  services.** — In  estimating  the  value  of  legal  services, 
the  value  of  the  property  affected  and  the  results  achieved,  may  be  considered;*'* 
it  is  also  proper  to  include  a  reasonable  retaining  fee.*"  Attorneys  who  represent 
parties  in  the  sale  of  state  bonds,  where  litigation  is  necessary  and  undertaken  to 
compel  the  state  to  accept  such  bonds  for  taxes,  are  not  mere  brokers,  and  the 
value  of  their  services  is  not  to  be  determined  on  that  basis."  Eestatements 
made  on  a  rehearing  of  arguments  made  on  appeal  should  not  be  treated  as 
services  rendered  in  separate  cases  in  determining  the  compensation  of  attorneys 


so.  An  attorney  employed  to  resist  the 
appointment  of  a  receiver  for  a  tiullding  as- 
sociation is  entitled  to  fees  out  of  the  fund 
raised  by  the  sale  of  the  assets  in  the  re- 
ceiver's hands.  Commonwealth  v.  Penn  Ger- 
mania  Bld'g  &  Loan  Ass'n,  204  Pa.  29,  53  A. 
516.  Equity  may  determine  that  counsel 
should  be  compensated  for  preserving  a  fund 
in  court,  notwithstanding  an  agreement,  or 
an  order  of  the  court  to  the  contrary.  Oliver 
V.  South  Carolina  Interstate  &  West  Indian 
Exposition  Co.  [S.  C]  47  S.  E.  988.  When 
an  award  of  counsel  fees  is  set  aside  the  re- 
ceiver may  recover  from  the  attorney  any 
excess  paid  in  accordance  with  the  erroneous 
award.  Harrigan  v.  Gilchrist  [Wis.]  99  N. 
W.  909.  Where  an  attorney  employed  by  a 
receiver  Joins  the  receiver  in  submitting  his 
claim  for  services  to  the  court,  the  court's 
award  is  binding  upon  him  until  properly 
set  aside,  though  the  receiver  is  personally 
liable  to  him.  Id.  A  general  attorney  for 
a  receiver  rendering  services  of  a  general 
and  continuous  character  need  not  keep  an 
itemized  account  thereof,  as  the  court  cus- 
tomarily allows  such  sum  as  la  reasonable 
for  the  services  performed.  The  amount  al- 
lowed should  depend  on  results  accomplish- 
ed, though  a  reasonable  expense  account 
may  also  be  allowed.     Id. 

40.  Sloan  V.  Smith   [Conn.]   68  A.   712. 

41.  Brunings  v.  Townsend,  139  Cal.  137, 
72  P    919. 

43."    See  1  Curr.  L.  271. 

43.  Services  of  an  attorney,  if  adverse 
rather  than  beneficial  to  a  trust  fund,  are 
not  chargeable  to  that  fund.  Sprague  v. 
Moore  [Mich.]  99  N.  W.  377.  $225  for  draw- 
ing an  answer,  making  a  motion  for  disclo- 
sure of  residence,  and  a  motion  for  costs,  is 
excessive.  $100  is  sufficient.  Frost  v.  Rein- 
ach,  81  N.  T.  S.  246.  $300  Is  a  sufficient 
compensation  for  attorney's  services  in  filing 
letters  of  administration.  In  re  Pieris,  82 
App.  Dlv.  466,  81  N.  T.  S.  927.  "Verdict  for 
$1,000  was  against  the  weight  of  the  evi- 
dence. Whallen  v.  Hallam,  25  Ky.  L.  R. 
965,  76  S.  W.  860.  Where  evidence  as  to 
counsel  fees  placed  the  value  at  $1,000,  and 
$700,  and  no  disinterested  witness  placed  it 
below  $500,  the  fees  allowed  should  not  be 
less   than   $500.     Reed  v.  Reed,   24  Ky.  L.  R. 


2438,  74  S.  W.  207.  Under  an  act  allowing 
$30  to  attorneys  appointed  to  defend  crim- 
inals in  cases  where  the  punishment  is  im- 
prisonment, an  allowance  of  $50  by  the  court 
in  a  murder  case  is  properly  cut  to  $30, 
capital  punishment  having  been  abolished. 
Lake  County  Com'rs  v.  Glynn  [Colo.  App.] 
74  P.  339.  The  measure  of  the  husband's 
liability  for  wife's  attorney's  fees  in  separa- 
tion suits  is  conclusively  established  by  the 
order  requiring  him  to  pay  a  certain  amount, 
and  additional  fees  cannot  be  collected  for 
recovering  personal  property  of  the  w^ife  re- 
maining in  the  husband's  possession.  Dam- 
man  V.  Bancroft,  88  N.  T.  S.  386.  In  fixing 
the  value  of  the  services  of  complainant  so- 
licitor in  partition,  the  court  has  no  right 
to  refer  that  matter  to  members  of  the  bar 
called  in  on  the  court's  own  motion.  The 
report  of  members  of  the  bar  called  in  as  a 
committee  by  the  court,  but  not  sworn,  is 
not  competent  evidence  and  will  not  support 
an  allowance  for  solicitor's  fees.  McMullen 
V.  Reynolds,   209  111.   504,  70  N.  B.   1041. 

44.  See  1  Curr.  L.  271. 

45.  In  an  action  to  recover  for  services 
in  examining  the  articles  of  incorporation  of 
a  mining  company  and  passing  on  the  value 
of  the  mine,  evidence  as  to  the  value  of  the 
mine,  of  its  productiveness,  and  of  its  capital 
stock  is  admissible.  Graves  v.  Sanders  [C. 
C.  A.]  125  F.  690.  Where  favorable  legis- 
lation is  in  part  the  result  of  actions  at  law, 
that  fact  may  be  considered  in  estimating 
the  value  of  the  attorney's  services  In  those 
actions.  Town  of  Hempstead  v.  New  York, 
86  App.  Div.  300,  83  N.  Y.  S.  806.  Where  an 
attorney  renders  some  services  of  value  in 
the  way  of  facilitating  and  expediting  the 
collection  of  a  claim,  a  contract  for  a  per- 
centage of  the  amount  recovered  is  not  void 
for  want  of  consideration  by  reason  of  the 
fact  that  the  claim  would  ultimately  have 
been  paid  voluntarily.  Claim  against  city 
for  overpaid  water  rates,  where  the  at- 
torney prepared  and  filed  affidavit  as  basis 
of  claim  and  adjusted  amount^  with  the 
officials.  Rogers  v.  Polytechnic  Institute  of 
Brooklyn,  87  App.  Dlv.  81,  84  N.  Y.  S.  12. 

46.  Roche  V.  Baldwin   [Cal.]   76  P.   956. 

47.  Parsons  v.  Maury,  101  Va.  516,  44  B. 
E.  758. 
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so  engaged.**  Whether  a  note  is  placed  in  the  hands  of  an  attorney  for  collec- 
tion, so  as  to  entitle  the  holder  to  collect  attorney's  fees,  is  a  question  of  fact  for 
the  ]ury.*°  On  conflicting  evidence  as  to  value  of  legal  services  the  verdict  of  a 
jury  will  not  be  disturbed.^" 

Proceedings  to  recover. — ^A  contract  by  one  attorney  for  services  rendered  at 
the  request  of  another  attorney,  for  a  share  of  the  fee  received  by  the  latter,  is 
enforceable  against  the  latter  either  at  law  for  breach  of  contract,  or  in  equity 
for  money  had  and  received.^^  The  attorney's  right  of  compensation  does  not 
accrue  until  his  relation  in  the  suit  has  terminated,  at  which  period  also  the 
statute  of  limitations  against  his  claim  begins  to  run.°^  Attorneys  must  notify 
their  clients  of  the  specific  sum  claimed  as  fees  before  beginning  suit  for  same, 
and  make  known  to  them  pending  proceedings  for  recovery  thereof.^" 

A  judgment  that  part  of  a  recovery  inure  to  the  benefit  of  the  attorneys  of 
litigants  who  are  all  minors,  the  attorneys  not  being  parties,  is  erroneous.'** 
Where  a  private  settlement  is  made  after  suit  brought,  the  court  has  jurisdiction 
to  determine  defendant's  liability  to  plaintiffs  attorneys  for  an  aliquot  part  of 
the  settlement  previously  assigned  to  them  as  compensation,"'  but  a  satisfaction 
of  a  judgment  will  not  be  -set  aside  in  a  ease  settled  by  the  parties,  unless  it  is 
necessary  for  the  attorneys  to  realize  the  amotint  due  them  for  their  services, 
which  amount  they  are  entitled  to  have  determined."'  To  recover  their  fees, 
attorneys  are  frequently  allowed  to  continue,  in  their  ovni  interest,  actions  which 
their  clients  have  settled,  abandoned,  or  otherwise  prevented  the  attorneys  from 
completing,'*^  and  the  evidence  must  be  of  such  a  character  as  would  authorize 
a.  recovery  by  the  client  were  the  suit  still  proceeding  for  his  benefit.^*  But  they 
may  not  be  continued  merely  to  get  costs  against  the  adverse  party  as  compensa- 
tion for  services  rendered  the  client."* 


48.     In  re  Kellogg,  88  N.  T.  S.  1033. 

48.  Rog-ers  v.  O'Barr  [Tex.  Civ.  App.]  76 
S.  W.  593.  Right  to  claim  attorney's  fees 
for  collection  provided  for  by  note  may  be 
waived.  Wicks-Nease  v.  James,  31  Tex.  Civ. 
App.  151,  72  S.  W.  87,  where  waiver  was  by 
presentment  without  demand  for  fees  and 
aUowance  of  amount  of  note  only  by  pro- 
bate court. 

50.  Evidence  placed  the  value  as  high 
as  $16,000  and  as  low  as  $100.  A  ver- 
dict of  $700  would  not  be  disturbed  as 
against  tlie  weight  of  the  evidence.  Mack 
V.   Miller,   87   App.   Dlv.    359,   84   N.   T.   S.    440. 

51.  Harrison  v.  Murphy  [Mo.  App.]  80  S. 
W.   724. 

52.  McCrea  v.  Scofleld,   86  N.  T.  S.  10. 

53.  Trultt  v.  Darnell  [N.  J.  Eq.]   55  A.  692. 
"Where    Judgment    is    rendered    for    legal 

services  and  there  Is  no  proof  of  demand, 
interest  Is  properly  allowed  from  the  date 
of  commencing  suit.  Trimble  v.  Kansas 
City,  P.  &  G.  R.  Co.   [Mo.]   79  S.  W.   678. 

54.  White  v.  Slmonton  [Tex.  Civ.  App.]  79 
S.   W.    621. 

55.  Gulf,  etc.,  R.  Co.  v.  Eldredge  [Tex. 
Civ.  App.]  80  S.  W.  556.  The  compromise  of 
a  Judgment  by  plaintiff  and  defendant  in 
fraud  of  an  attorney  having  a  lien  thereon 
may  be  set  aside  at  the  suit  of  the  attorney 
defrauded.  Jones  v.  Duff  Grain  Co.  [Neb.] 
95   N.  W.*!. 

56.  Corbit  V.  Watson,  88  App.  Dlv.  467,  85 
N.  T.  S.  125. 

57.  An  attorney  to  whom  an  interest  in 
a  cause   of  action   Is   assigned   in   considera- 


tion of  his  services  may,  if  the  defendant 
settle  with  claimant  with  knowledge  of  the 
assignment,  prosecute  the  original  suit  to 
judgment  in  his  own  interest  and  recover 
to  the  extent  thereof.  Powell  v.  Galveston, 
etc.,  R.  Co.  [Tex.  Civ.  App.]  78  S.  W.  975. 
In  a  suit  for  fees  by  an  attorney  who  has 
been  prevented  from  prosecuting  an  action 
under  his  contract  and  discharged  by  his 
client,  the  opinion  of  witnesses  cannot  bo 
heard  as  to  what  would  have  been  the  re- 
sult of  the  action  which  is  afterwards  suc- 
cessfully prosecuted  by  another  attorney. 
Breathitt  Coal,  Iron  &  Lumber  Co.  v. 
Gregory,  25  Ky.  L.  R.  1507,  78  3.  W.  148. 
Where  a  defendant  settles  with  a  claimant, 
so  that  the  attorney  Is  prosecuting  the  ac- 
tion for  his  fees,  and  the  defendant  fraudu- 
lently keeps  the  claimant  hidden  out  of  the 
state,  so  that  the  attorney  cannot  prove  In- 
juries or  damages,  the  attorney  is  entitled 
to  recover  from  the  defendant  his  proportion 
of  the  settlement.  Powell  v.  Galveston,  etc., 
R.  Co.  [Tex.  Civ.  App.]  78  S.  W.  975.  At- 
torneys who  undertake  to  establish  a  client's 
right  to  a  fund  in  court  maj',  in  spite  of 
client's  direction  to  proceed  no  further,  con- 
tinue the  proceedings  In  his  name  to  reverse 
the  decision  against  him,  in  order  to  collect 
their  fee  out  of  the  fund.  Counsman  v.  Mod- 
ern Woodmen  of  America  [Neb.]  98  N.  W. 
414. 

58.  Atlanta  R.  &  Power  Co.  V.  Owens,  119 
Ga.   833,   47   S.   B.   213. 

69.  Pomeranz  v.  Marcus,  40  Misc.  44S,  82 
N.    Y.    S.    707. 
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Lien.'" — An  attorney  can  only  claim  a  lien  on  money  secured  by  his  services 
when  it  has  come  into  his  possession,  or  is  in  an  equity  ease  in  the  grasp  of  the 
court;'*  but  in  a  common  law  action  he  has  no  lien  on  funds  brought  into  court 
in  the  action  for  distribution."^  No  lien  on  a  fund  secured  by  an  attorney's  serv- 
ices is  allowed  in  Missouri.*'  The  lien  on  a  fund  can  only  be  for  services  ren- 
dered in  the  proceeding  by  which  the  money  was  recovered.'*  He  can  only  have 
a  lien  on  a  claim  when  placed  in  his  hands  by  a  person  who  has  title  to  it  and 
the  right  to  collect  or  assign  it.'°  An  attorney's  lien  for  services  rendered  is  on 
money  due  by  the  adverse  party,  and  not  on  the  judgment  recovered.  It  is  for 
services  rendered  by  himself  and  not  by  another  employed  by  him."  A  client 
cannot,  by  dismissing  an  action  and  employing  another  attorney,  defeat  the  lien 
of  an  attorney  duly  employed,"  and  the  attorney's  lien  attaches  to  the  proceeds 
of  a  compromise."  The  act  giving  an  attorney  a  lien  does  not  apply  to  a  judg- 
ment obtained  by  him  before  the  passage  of  the  act.'°  The  New  York  statute 
relating  to  attorneys'  liens  applies  to  surrogates'  courts;  the  right  is  not  affected 
by  the  fact  that  the  client  is  an  executor,  and  the  services  rendered  are  in  behalf 
of  the  estate,  nor  is  the  lien  confined  to  moneys  recovered  by  judgment.^"  The 
lien  attaches  to  the  whole  judgment  and  the  client  cannot  compel  the  attorney 
to  forego  same  on  showing  that  only  a  small  portion  of  the  face  value  of  the 
judgment  can  be  obtained,  and  that  only  in  case  the  lien  is  extinguished.''*  An 
attorney's  lien  on  the  judgment  is  superior  to  defendant's  equity  of  set-off.'*  An 
attorney  has  a  lien  upon  the  securities  of  his  client,^'  if  they  come  into  his 
hands  in  the  course  of  his  professional  emploj^ment.'*  In  Louisiana  attorneys 
have  no  lien  for  their  fees  prior  to  judgment.'" 


60.  See  1  Curr.  L.  272. 

61.  There  Is  no  attorney's  lien  on  money 
In  the  hands  of  a  subsequently  employed  at- 
torney. Seybert  v.  Salem  Tp.,  22  Pa.  Super. 
Ct.  459.  An  attorney  who  prosecutes  an  ap- 
peal from  a  city  auditing  board  to  the  board 
of  county  supervisors  for  the  adjustment  of 
a  constable's  fees  has  a  Hen  enforceable 
against  the  award.  Perry  v.  Myer,  89  N.  T. 
3.   347. 

62.  Quakertown  &  B.  R.  Co.  v.  Guaran- 
tors' Liability  Indemnity  Co.,  206  Pa.  350, 
55  A.  1033. 

63.  The  lien  of  an  attorney  Is  only  that 
which  he  has  aa  bailee  of  property  coming 
Into  his  hands.  Kersey  v.  O'Day,  173  Mo. 
560,   73    S.   W.    481. 

64.  Halsell  V.  Turner  [Miss.]  36  So.  531. 
An  attorney  securing  a  judgment  for  a  client 
has  no  Hen  on  a  fund  obtained  from  a  bank 
by  garnishment  proceedings  founded  on  said 
Judgment,  the  judgment  against  the  gar- 
nishee being  procured  by  another  attorney. 
Raley  v.  Hancock  [Tex.  Civ.  App.]  77  S.  W. 
658.  An  attorney  employed  by  an  insolvent 
debtor  to  resist  claims  of  creditors  has  no 
Hen  on  the  fund  in  the  hands  of  the  re- 
ceiver, nor  Is  he  entitled  to  be  paid  there- 
from. Ford  V.  Gilbert  [Or.]  76  P.  138.  An 
attorney  defeating  tax  liens,  under  employ- 
ment by  holders  of  fractional  parts  of  a 
previously  acquired  judgment,  has  no  Hen 
on  the  judgment  as  against  a  subsequent 
purchaser  thereof.  Alden  v.  White  [Ind. 
App.]  68  N.  E.  913.  Nor  In  procuring  a  judg- 
ment In  garnishment  has  he  any  Hen  on  the 
fund  for  an  amount  due  from  his  client 
under  a  contract  made  after  his  client's 
right  had  attached  by  means  of  the  garnish- 


ment.    Raley    v.    Hancock    [Tex.    Civ.    App.] 
77  S.  W.   658. 

65.  Heirs  of  a  beneficiary  of  an  Insurance 
policy  have  no  right  to  collect,  or  assign 
same.  It  being  the  property  of  the  adminis- 
trator until  the  payment  of  debts.  Joseph's 
Adm'r  v.  Lapp's  Adm'r,  25  Ky.  L.  R.  1876  78 
S.  W.   1119. 

66.  Code,  §  321.  Gibson  v.  Chicago,  etc., 
R.  Co.,  122  Iowa,  566,  98  N.  "W.  474.  The 
claim  for  services  by  an  attorney  who  is 
employed  by  another  attorney  holding  con- 
tractual relations  with  the  plaintiff  Is  not  a 
Hen,  nor  anything  more  than  a  personal 
claim  against  the  attorney  employing  him. 
Hallam  v.  Coulter,  24  Ky.  L.  R.  2200,  73  S. 
"W.  772. 

67.  Gibson  v.  Chicago,  etc.,  R.  Co.  122 
Iowa,   565,   98  N.  W.   474. 

68.  Witmark  v.  Perley,  86  N.  T.  S.  756. 
Plaintiff  may  settle  a  case  at  any  time,  but 
the  Hen  continues  on  the  amount  agreed  on 
in  settlement  and  may  be  foreclosed  not- 
withstanding the  defendant  pays  the  money 
to  the  plaintiff  without  the  attorney's  con- 
sent. Morehouse  v.  Brooklyn  Heights  R.  Co 
89  N.   T.   S.   332. 

69.  Toung  V.  Renshaw,  102  Mo.  App.  173 
76  S.  W.  701. 

70.  In  re  Crouch's  Estate,  89  N.  Y.  S.  466. 

71.  Serwer  v.  Sarasohn,  91  App.  Div.  B38 
86  N.   Y.   S.   838. 

72.  Barry  v.  Third  Ave.  R.  Co.,  87  App. 
Div.   543,   84  N.  Y.   S.   830. 

73.  In  re  Sweeney,  86  App.  Div.  «47,  83  N. 
Y.  S.  680. 

74.  Wlnans  v.  Grable  [S.  D.]  99  N  W. 
1110. 

7.5.     While,    as    between    plaintiff    and    his 
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Loss  of  lienJ^ — An  attorney's  lien  is  confined  to  the  judgment  or  fund  recov- 
ered by  him  as  attorney.  His  lien  on  his  client's  papers  depends  on  his  posses- 
sion, and  ceases  when-  he  voluntarily  parts  with  such  possession.'^  If  on  a  fund 
collected,  it  is  released  by  the  voluntary  payment  of  the  money  to  the  client. '" 
The  lien  for  services  rendered  to  an  executor  is  not  lost  by  transfer  of  the  estate, 
by  order  of  the  court,  to  a  co-executor,  before  final  administration,'*  or  by  the 
appointment  of  a  guardian  for  the   client.*" 

Enforcement  of  lien}^ — A  statutory  lien  can  be  created  and  enforced  only 
in  the  manner  prescribed.'^  The  written  notice  of  lien  required  to  be  served  on 
the  defendant  must  be  served  personally,  and  not  on  the  defendant's  attorney.*' 
If  signed  as  attorney  for  his  client,  instead  of  for  himself,  it  is  sufiicient  to 
apprise  defendant  of  a  claim  to  a  lien  as  attorney.'*  Where  a  judgment  creditor 
has  no  notice  of  an  attorney's  intention  to  claim  a  lien  on  certain  land  belonging 
to  a  client,  the  lien  acquired  by  filing  the  transcript  of  his  judgment  is  superior 
to  the  attorney's  right  of  lien.*°  The  attorney's  remedy  for  enforcing  a  lien  is 
at  common  law  and  where  the  judgment  is  satisfied  in  disregard  of  his  rights,  it 
should  be  set  aside  and  execution  awarded  to  the  extent  of  the  lien.*"  The  action 
to  enforce  may  be  brought  against  the  client,  or  the  adverse  party,  or  both," 
and  a  reference  may  be  had  to  determine  the  amount  of  the  attorney's  lien." 
In  New  York,  the  act  authorizing  the  determining  and  enforcement  of  an  attor- 
ney's lien  provides  a  practice  only  as  between  attorney  and  client,  and  not  against 
a  defendant  who  has  settled  with  plaintiff,  unless  plaintiff  is  shown  to  be  insolv- 
ent.*' The  proper  procedure,  where  an  attorney  has  been  defrauded  by  the  com- 
promise of  a  judgment  upon  which  he  had  a  lien,  is  to  file  an  intervening  petition 
and  have  the  amount  of  his  lien  judicially  determined  before  other  steps  are 
taken  for  its  enforcement."*  But  it  is  not  essential  to  the  existence  of  the  lien 
that  the  dmount  be  definitely  fixed,  an  allegation  in  the  complaint  of  reasonable 
value  is  sufficient.'^  An  attorney  having  a  lien  on  a  judgment  may  intervene 
in  proceedings  to  revive  such  judgment  and  is  entitled  to  a  revivor  thereof  in  his 
own  name  to  the  extent  of  his  lien.'*    The  attorney  can  follow  the  proceeds  of  a 


attorney,  the  former  has  no  right  to  com- 
promise his  claim  without  the  attorney's 
consent,  yet  If  the  defendant  Is  guilty  of  no 
collusion  to  defraud,  and  Is  not  notified  of 
the  transfer  to  the  attorney  of  all  right  of 
compromise,  the  attorney  has  no  redress 
against  the  defendant.  Smith  v.  Vloksburg, 
S.  &  P.  R.  Co.  [La.]   36  So.   826. 

76.  See  1  Curr.  L,.  274. 

77.  Hazeltlne  v.  Keenan  [W.  Va.]  46  S.  E. 
609.  Lien  asserted  at  time  of  surrendering 
papers,  but  no  claim  for  compensation  pre- 
sented for  three  years.  WInans  v,  Grable 
[S.  D.]    99  N.  W.  1110. 

78.  In  an  action  at  law  to  recover  from 
an  attorney  part  of  the  money  retained  by 
him  as  fees  in  a  prior  case,  the  attorney  is 
not  entitled  to  have  the  suit  enjoined  and 
his  claim  determined  in  equity,  there  being 
an  adequate  remedy  at  law.  German  v. 
Browne,  137  Ala.  429,  34  So.  985. 

79.  In  re  Crough's  Estate,  41  Misc.  349, 
84  N.  T.  S.   936. 

80.  State  v.  District  Court  of  Second  Judi- 
cial Dlst.  of  Silver  Bow  County  [Mont.]  75 
P.  516. 

81.  See  1  Curr.  I*  275. 

82.  Nielsen  v  Albert  Lea  [Minn.]  9S  N. 
W.    196. 

83.  Young  V.  Renshaw,  102  Mo.  App.  173, 
76  S.  "W.  701. 


84.  Gibson    V.    Chicago,    etc.,    R.    Co.,    122 

Iowa,   565,   98  N.  W.   474. 

85.  Teller  v.   Hill    [Colo.   App.]    72   P.    811. 

86.  Young  V.  Renshaw,  102  Mo.  App.  173, 
76  S.  "W.  701.  Where  an  attorney  has  served 
notice  of  lien  for  his  compensation,  and  with- 
out his  knowledge  plaintiff  before  trial  set- 
tles the  case  with  defendant,  the  attorney 
may  prosecute  the  case  for  his  fees,  and  ver- 
dict may  be  rendered  for  the  reasonable 
worth  of  his  services,  to  which  verdict  his 
lien  will  attach.  Herman  v.  Metropolitan 
St.  R.  Co.,  121  P.  184. 

87.  Coombe  v.  Knox,  28  Mont.  202,  73  P. 
641. 

88.  Cohn  V.  Polstein,  41  Misc.  431,  84  N. 
Y.  S.  1072.  On  a  substitution  of  attorneys 
the  court  may  order  a  reference  to  determine 
the  amount  of  the  attorney's  lien,  and  may 
impose  as  a  condition  of  the  order  of  sub- 
stitution that  clients  pay  the  amount  due. 
In  default  of  payment  the  attorney  may  have 
an  execution.  Kane  v.  Rose,  87  App.  Div. 
101,   84  N.  Y.  S.   111. 

89.  Dumowlth   v.   Marks,    84   N.   Y.   S.   463. 

90.  Jones  V.   Duft  Grain  Co.   [Neb.]    95   N. 


W.  1. 
91. 

641. 
92. 


Coombe  v.  Knox,   28   Mont.    202,   72   P. 

In  such  a  case  the  court  may  render 
judgment     In     favor     of    the     attorney     and 
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lettlement  bo  far  as  they  belong  to  his  client,  and  be  paid  out  of  them  before  his 
client's  creditors.  He  may  not  continue  the  action  to  final  judgment  to  enforce 
his  lien  where  his  client's  property  is  ample  to  secure  the  same."'  An  action 
commenced  as  in  equity  to  recover  the  value  of  services  and  establish  an  attor- 
ney's lien  is  properly  transferred  and  triable  by  a  Jury."'' 

§  8.  Authority  of  attorney  to  represent  client.^^  Creation,  proof  and  ter- 
mination of  auiliority.^^ — The  right  of  counsel  to  appear  in  a  canse  is  generally 
a  question  of  law  for  the  court/'  but  it  may  be  submitted  to  the  jury  for  a  spe- 
cial finding.®*  In  the  absence  of  a  statutory  requirement  that  an  attorney's  au- 
thority shall  be  evidenced  in  writing,"'  an  attorney  need  not  give  proof  of  his 
authority  to  appear  for  a  client.^  It  is  presumed,  and  the  burden  of  proof  is  on 
the  one  seeking  to  show  lack  of  authority.'  It  cannot  be  questioned  by  answer, 
but  only  by  a  rule  upon  the  attorney  to  show  by  what  authority  he  appears,  sup- 
ported by  affidavit  showing  the  facts  relied  on  to  question  the  authority.'  On 
a  rule  to  determine  the  authority  of  an  attorney  to  prosecute  an  appeal  from 
a  decree  of  lunacy,  under  a  prior  contract  with  the  alleged  lunatic,  the  lunacy 
decree  cannot  be  treated  as  an  adjudication  that  he  was  of  imsound  mind.*  An 
attorney's  authority  to  represent  client  does  not  have  to  be  expressly  renewed, 
if  the  court  makes  an  order  of  severance  and  compels  separate  suits  against  the 
different  defendants."  The  adverse  party  cannot  object  to  an  attorney's  authority 
as  to  acta  acquiesced  in  by  the  client  or  his  representative."  His  authority  ceases 
on  the  death  of  his  client,'  and  as  a  general  rule  on  the  rendition  of  judgment  in  the 
action  in  which  he  was  employed,'  though  this  rule  is  subject  to  many  exceptions," 
or  in  case  of  an  employment  to  collect,  with  the  taking  of  security  to  the  satis- 
faction of  his  client.^" 

Scope  of  authority}^ — An  attorney  must  act  strictly  within  the  scope  of  his 


against  the  judgment  debtor  to  the  amount 
of  the  lien.  Greek  v.  McDaniel  [Neb.]  94  N. 
W.    518. 

93.  Cohn  V.  Polstein,  41  Miao.  431,  84  N. 
Y.  S.  1072.  An  attorney  holding  an  assign- 
ment of  a  share  of  damages  to  be  received 
cannot,  by  giving  notice  of  the  assignment 
to  the  defendant,  prevent  a  settlement  be- 
tween him  and  the  client  or  compel  the 
defendant  to  account  to  the  attorney  for  his 
agreed  share.  Weller  v.  Jersey  City,  etc.,  R. 
Co.    [N.  J.  Eq.]   57  A.    730. 

»4.  Svifeeley  v.  Sleman  [Iowa]  98  N.  "W. 
571. 

95.  See  1  Curr.  L.  277. 

96.  Creation  and  termination  of  relation, 
see  ante,  §  5. 

97.  State  V.  De  Wolfe  [Mont.]   74  P.  1084. 

98.  Fosha  v.  Prosser  [Wis.]  97  N.  W.  924. 

99.  Paolflc    Pav.    Co.    v.    Vizelich,    141    Cal. 

4,  74  P.  352.  The  statute  providing  that  the 
authority  of  an  attorney  cannot  be  question- 
ed if  the  notice  of  appeal  be  signed  by  ap- 
pellant has  no  application  where  it  appears 
that  appellant  is  a  dissolved  corporation. 
Austen  v.  Columbia  Lubricants  Co.,  87  N.  T. 
3.  497. 

1.  Austen  V.  Columbia  Lubricants  Co.,  85 
N.   T.   S.   362;   State  v.   Long,   66   S.  C.   398,   44 

5.  E.   960. 

a.  Uehlein  v.  Burk,  119  Iowa,  742,  94  N.  W. 
243;  Brown  v.  Arnold  [C.  C.  A.]  131  P.  723. 
A  judgment  against  a  sheriff  for  not  reserv- 
ing exemptions  at  an  execution  sale  will  not 
be  reversed  on  the  groUnd  that  the  record 
did  not  show  the  authority  of  the  attorney 
claiming   the   exemption,    the   point   not  hav- 


ing been  raised  at  the  trial.     Fowler  v.  State 
[Md.]  58  A.  444. 

3.  Appearance  in  bankruptcy  for  petition- 
ing creditors.     Gage  &  Co.  v.  Bell,  124  F.  371. 

4.  Chase  v.  Chase  [Ind.]  71  N.  E.  485. 

5.  Mahler  v.  Animarlum  Co.  [C.  C.  A.] 
129  F.  897. 

6.  Where  plaintiff  in  an  action  dies  and 
the  attorney  takes  subsequent  proceedings 
which  are  acquiesced  in  by  the  executor, 
defendant  cannot  object  to  the  attorney's 
authority.  Fisher  v.  Musick's  Ex'r,  24  Ky. 
L.  R.  1913,  72  S.  W.  787. 

7.  Service  of  notice  of  appeal  on  an  at- 
torney who  had  represented  a  party  since 
deceased  Is  ineffectual.  In  re  Turner's  Es- 
tate, 139  Cal.  85,  72  P.  718. 

S.  The  employment  of  an  attorney  to 
prosecute  a  claim  to  recovery  terminates 
with  the  rendition  of  judgment  thereon,  and 
the  exhaustion  of  the  usual  legal  process 
upon  the  judgment.  It  does  not,  in  the  ab- 
sence of  a  showing  of  different  'Intent,  ex- 
tend to  subsequent  proceedings  against  the 
debtor  or  his  sureties.  Lamb  v.  Wilson 
[Neb.]   97  N.  W.  325. 

9.  Among  these  are  that  he  may  collect 
or  enforce  it,  receipt  for  the  proceeds  and 
satisfy  the  judgment,  and  oppose  steps  to  re- 
view or  continue  it.  Brown  v.  Arnold  [C.  C. 
A.]  131  P.  723.  He  has  the  right  to  receive 
the  money  due  on  the  judgment.  Rhine- 
hart  V.  New  Madrid  Banking  Co.,  99  Mo.  App. 
381,   73  S.  W.  315. 

10.  Willis   V.   Gorrell    [Va.]    47   S.   B.    826. 

11.  See  1  Curr.  L.   277. 
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authority.^'  In  the  absence  of  a  disclaimer  a  party  is  presumed  to  know  and 
acquiesce  in  the  acts  of  his  attorney  in  the  case  for  which  he  is  employed," 
within  the  usnal  range  of  his  duties,^*  and  he  is  bound  by  his  attorney's  errors." 
The  acts  of  an  attorney  may  be  disavowed  by  a  client  upon  discovery  that  the 
attornej',  without  the  client's  knowledge,  is  acting  for  other  and  adverse  parties 
in  the  cause.^°  The  actions  of  an  attorney  cannot  bind  a  party  from  whom  he 
has  no  express  authority.^'  The  authority  of  an  attorney  extends  generally  to 
all  acts  needful  to  the  conduct  of  the  action  in  which  he  is  engaged,  but  not  in 
other  proceedings  not  essentially  a  part  thereof,^'  thus  he  may  in  the  absence  of 
his  client,  advance  legal  costs  and  look  to  his  client  for  reimbursement,^*  may 
make  aiBdavits,^"  direct  the  service  of  particular  notices,^^  enter  an  appeal,^^  agree 
to  the  use  of  a  deposition  taken  in  another  action,^'  or  agree  that  the  case  shall 
abide  the  final  decision  in  another  case.^*  His  general  authority  does  not  extend 
to  the  dismissaP°  or  compromise  of  an  action,^®  the  right  of  dismissal  being  in 
the  client,^^  or  the  making  of  contracts  on  behalf  of  his  client^*  not  necessary  to 


la.  An  authority  to  represent  a  principal 
and  surety  in  an  action  is  not  authority  to 
sign  a  stay  bond  on  behalf  of  the  surety. 
Anderson  v.  Hendrickson  [Neb.]  9B  N.  W. 
844. 

13.  liockner  v.  Holland  County  Ct.,  SI  N. 
Y.  S.  730.  A  client  is  bound  by  his  attorney's 
acts  where  the  latter  adopts  methods  which 
the  former  does  not  approve  but  does  not 
prohibit.  Alden  v.  Dyer  [Minn.]  99  N.  "W. 
784.  A  Judgment  creditor  receiving  pay- 
ments on  the  judgment  is  held  as  having 
ratified  his  attorney's  acts  In  enforcing  the 
payments.  Florence  Cotton  &  Iron  Co.  v. 
Louisville  Banking  Co.  [Ala.]  36  So.  456. 
Where  a  party  enjoys  the  benefits  of  a  set- 
tlement by  his  attorney,  and  has  knowledge 
of  the  steps  taken  to  procure  same  he  must 
be  lield  to  have  ratified  his  attorney's  acts. 
Collins  V.  Fidelity  Trust  Co.,  33  Wash.  136, 
73  P.  1121.  The  acceptance,  by  order  of  the 
court,  of  the  proceeds  of  an  unauthorized 
settlement,  and  the  use  by  him  as  directed, 
do  not  preclude  a  party  from  disregarding 
the  settlement  and  insisting  upon  full  prop- 
erty rights.  Timm  v.  Timm  [Wash.]  75  P. 
879. 

14.  A  mere  agreement  between  counsel 
that  the  share  of  one  party  In  the  proceeds 
of  sale  shall  be  subject  to  remittances  made 
by  another  party  is  not  binding  without 
some  evidence  that  the  client  really  assent- 
ed thereto.  Heyward  v.  Middleton,  65  8.  C. 
493,    43    S.    B.    956. 

15.  Where  an  attorney  is  authorized  to 
appear  specially  for  a  client  in  an  action, 
and  in  so  doing  honestly  pleads  matters 
which  operate  as  a  general  appearance,  the 
client  is  bound  by  such  general  appearance. 
McNeal  v.  Gossard  [Kan.]  74  P.  628. 

16.  Attorney  for  a  legatee,  acting  also  as 
attorney  for  the  executors,  without  legatee's 
knowledge.  In  re  Cummlngs'  Estate,  120 
Iowa,  421,  94  N.  W.  1117. 

17.  The  advice  of  an  attorney  not  ex- 
pressly authorized  cannot  bind  a  company 
in  a  suit  for  malicious  prosecution.  Bels- 
wanger  v.  American  Bonding  &  Trust  Co. 
[Md.]  57  A.  202. 

18.  Brown  v.  Arnold  [C.  C.  A.]  127  F.  387. 

19.  In  a  suit  by  an  attorney  for  fees  and 
costs  an  award  of  damages  must  be  made 
separately,   and  a.  general  verdict  for  plain- 


tifC  is  erroneous.  Shuck  v.  Pfenninghausen, 
101  Mo.  App.  697,  74  S.  W.  381. 

20.  Harwell  v.  Southern  Furniture  Co. 
[Tex.  Civ.   App.]    75   S.  W.    888. 

21.  Cady  v.  Fair  Plain  Literary  Ass'n 
[Mich.]    97  N.  W.  680. 

22.  Friar  v.  Curry,  Arrington  &  Co.,  119 
Ga.  908,   47  S.  E.   206. 

23.  Thompson  v.  Ft.  Worth,  etc.,  R.  Co., 
31  Tex.  Civ.  App.  583,  73  S.  W.  29. 

24.  Brown  v.  Arnold  [C.  C.  A.]   131  F.  723. 
Notet     To    the    same    effect    see    Stone    v. 

Bank  of  Commerce,  174  TJ.  S.  412,  19  S.  Ct. 
747;  Ohlquest  v.  Farwell,  71  Iowa,  231,  33 
N.  W.  277;  North  Mo.  R.  Co.  v.  Stephens,  36 
Mo.  150;  Eldam  v.  Finnegan,  48  Minn.  53.  50 
N.  W.  933. 

25.  A  retraxit,  a  release,  or  dismissal, 
cannot  be  made  by  an  attorney  without  spe- 
cial authority  therefor.  Forest  Coal  Co.  v. 
Doollttle  [W.  Va.]  46  S.  E.  238.  If  employed 
to  bring  and  prosecute  an  action  he  has  no 
authority  to  dismiss  same  contrary  to  the 
desire  of  his  client.  Steinkamp  v.  Gaebel  89 
Neb.  507,  95  N.  W.  684. 

ae.  Not  to  bind  his  client  by  an  attempt- 
ed accord  and  satisfaction.  Fosha  v  Pros- 
ser  [Wis.]  97  N.  W.  924.  Not  to  compro- 
mise an  action,  or  accept  land  Instead  of 
money  In  satisfaction  of  a  judgment,  or 
authorize  the  sale  of  his  client's  land  in 
payment  for  services  to  be  rendered.  Gray 
V.  Howell,  205  Pa.  211,  54  A.  774.  With- 
out express  authority,  an  attorney  has  no 
authority  to  bind  his  client  by  a  compromise 
of  a  pending  suit,  or  any  matter  entrusted 
to  him.  Benedict  v.  Wilhoite  [Ky.]  80  S.  W. 
1155.  An  attorney  for  a  wife  has  no  author- 
ity to  compromise  her  Judgment  for  alimony 
pendente  lite,  though  obtained  by  him  while 
acting  as  her  attorney.  Schlemmer  v 
Sohlemmer  [Mo.  App.]  81  S.  W.  636.  An  at- 
torney authorized  by  the  wife  in  a  divorce 
case  to  settle  the  property  rights  involved 
on  the  basis  of  an  equal  division  has  no  right 
to  accept  $250  for  the  wife's  right  In  prop- 
erty worth  $3,000.  Timm  v.  Timm  [Wash  ] 
75  P.  879.  "Stipulation"  In  condemnation 
proceedings  by  attorney  for  petitioner.  Held, 
not  binding  on  petitioner  as  attorney  had  no 
power  to  sign  It.  Du  Pont  v.  Sanitary  Dist 
of   Chicago,    203   111.    170,    67   N.   E.    815. 

27.  A  dismissal  of  a  case  by  a  client  with- 
out costs  may  be  made  without  the  knowl- 
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the  prosecution  of  the  litigation."*  He  may  not  employ  another  lawyer  to  assist 
him  and  have  the  latter's  services  allowed  to  him  as  "personal  and  incidental 
expenses"  within  the  statute.'" 

§  9.  Rights  and  liahilities  to  third  persons.'^ — An  attorney  may  be  liable 
personally  to  a  third  person  for  his  proceedings  in  an  action.^^ 

§  10.  Law  partnerships  and  associations.^^ — The  general  principles  of  the 
law  of  partnerships  applies  to  law  firms.'*  A  suit  to  dissolve  a  law  partnership 
and  recover  a  bonus  paid  to  enter  therein  is  an  equity  cause,  and  not  simply  an 
action  to  recover  money."*  Where  a  contract  is  made  with  an  attorney  that  he 
alone  shall  render  the  services,  his  death  terminates  the  contract,  whether  he  is 
alone  or  is  a  member  of  a  firm.'"  A  general  contract  with  a  firm  of  attorneys 
to  render  certain  services  does  not  entitle  client  to  demand  that  any  particular 
member  must  act.  In  case  of  death  of  one  member,  or  dissolution  of  the  firm, 
the  survivor  cannot  refuse  to  carry  out  executory  contracts  in  force  at  the  time, 
and  if  carried  out  the  client  is  liable  under  the  original  contract  with  the  firm." 
Where  the  services  of  both  members  of  a  firm  are  contracted  for,  and  one  dies, 
the  client  may  discharge  the  survivor,  settle  for  services  rendered  and  employ 
new  counsel,  but  cannot  re-employ  survivor  and  defeat  claim  of  estate  of  deceased 
partner." 

§  11.  Public  attorneys.  A.  Attorneys  generai.^' — The  authority  of  the  at- 
torney general  goes  not  only  to  the  expediency  of  employing  counsel  in  receiver- 
ship cases  but  also  to  the  amount  of  compensation.**  Neither  the  attorney  gen- 
eral, nor  any  officer  of  the  department  of  justice  is  authorized  to  aid  in  the  pro- 
ceedings before  a  grand  jury,  nor  can  they  delegate  such  authority.*^  A  deputy 
attorney  general,  in  admitting  due  personal  tservice  of  papers,  may  act  beyond 
his  authority,  but  jurisdiction  is  thereby  acquired  as  against  the  attorney  gen- 
eral, and  proceeding  taken  in  consequence  cannot  be  attacked  collaterally.**  The 
attorney,  general  may  authorize  the  employment  of  stenographers  by  the  various 
district  attorneys  in  government  cases.*'  The  attorney  general  is  the  legal  adviser 
of  the  state  officers,  and  where  his  salary  is  named  in  the  constitution  of  the 


edge  or  consent  of  his  attorney  of  record. 
Paulson  V.  Lyson  [N.  D.]  97  N.  W.  533. 
Parties  to  an  action  may  settle  litigation 
without  consultation  with  the  attorneys  of 
either  party,  If  not  defeating  any  of  the 
attorney's  rights.  Nielsen  v.  Albert  Lea 
CMlnn.]    98   N.   W.    195. 

28.  An  attorney  cannot  without  special 
authority  bind  his  client  by  a  new  promise 
to  pay  a  debt  cancelled  by  Insolvency  pro- 
ceedings. Houghton  V.  Bills  [Colo.  App.]  73 
P.  752. 

29.  The  standing  attorney  of  a  foreign 
corporation  instructed  to  foreclose  a  trust 
deed  has  Implied  authority  to  make  contracts 
necessary  to  accomplish  such  foreclosure. 
Fowler  v.  Iowa  Land  Co.  [S.  D.]  99  N.  "W. 
1095. 

30.  In  re  Waldhelmer,  84  App.  Dlv.  366, 
82  N.  T.  S.  916. 

31.  See  1  Curr.  L.  278. 

32.  An  attorney  who  collects  a  Judgment 
from  a  debtor  and  fraudulently  collects  same 
again  from  his  surety  is  liable  to  the  surety 
in  a  suit  by  him  to  recover  the  amount,  and 
it  Is  no  defense  that  the  attorney  claims 
he  was  acting  for  the  judgment  creditor. 
Parsons  v.  Maxwell,  63  W.  Va.  39,  44  S.  E. 
172.  An  attorney  having  an  Interest  in  cer- 
tain proceedings  and  appearing  for  an  un- 
disclosed   principal,    is    personally   liable    for 


services  therein  rendered  at  his  request  by 
a  third  party.  Ross  v.  Niles,  84  N.  T.  S.  142. 
An  attorney  is  not  liable  to  a  sheriff  for  fees 
for  levy  made  and  released,  where  he  did  not 
satisfy  the  judgment  or  countermand  the 
execution.  O'Brien  v.  Allen,  40  Misc.  693, 
83  N.  T.  S.  251. 

33.  See  1  Curr.  L.  279. 

34.  A  law  firm  may  sue  on  a  contract  for 
services  made  by  a  single  member.  Dennis 
V.  First  Nat.  Bank,  33  Wash.  161,  73  P.  1125. 

35.  A  bonus  paid  to  enter  the  partnership 
should  on  dissolution  be  apportioned  to  the 
agreed  and  actual  duration  thereof.  Hoyt 
V.  Baston,  40  Misc.  264,  81  N.  T.  S.   914. 

36.  37,  38.  Clifton  v.  Clark,  Hood  &  Co. 
[Miss.]   36   So.   251. 

39.  See  1  Curr.  L.  279. 

40.  Candee  v.  Cunneen,  86  N.  T.  S.  723. 

41.  A  special  assistant  to  the  attorney 
general  Is  not  an  ofHoer  of  the  department 
of  justice.     U.  S.  V.  Rosenthal,  121  F.  862. 

42.  Townsend  v.  Oneonta,  etc.,  R.  Co.,  84 
N.  T.  S.  117. 

43.  An  allowance  per  diem  to  stenographer 
if  report  not  transcribed,  and  a  certain 
amount  per  folio  if  transcribed,  gives  dis- 
trict attorney  authority  to  have  as  much 
transcribed  as  he  needs  and  to  pay  per  diem 
for  the  balance.     Swift  v.  U.  S.,  128  F.  763. 
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state,  it  fixes  his  entire  compensation,  so  that  a  statute  giving  him  a  salary  and 
fees  is  invalid.** 

(§11)  B.  District  and  state's  or  prosecuting  attorneys.*'^ — A  county  attor- 
ney has  authority  to  waive  issuance  and  service  of  the  summons  in  error  in  a 
ease  against  the  county  in  which  he  has  appeared  for  it  at  the  trial.*"  A  county 
is  not  obliged  to  pay  for  legal  services  rendered  at  the  instance  of  the  county 
attorney  without  the  authority  of  the  county  board.*^  The  question  as  to  whether 
an  action  in  the  county's  name  by  the  county  attorney  was  sufficiently  authorized 
cannot  be  raised  by  demurrer.*'  A  district  attorney  of  the  United  States,  in 
condemnation  proceedings  by  the  government,  has  the  same  authority  to  submit 
the  damages  to  arbitration  as  the  attorney  for  an  individual  litigant  would  have.*' 
Where  the  prosecution  of  crime  by  the  commonwealth's  attorney  is  provided  for 
by  statute,  the  employment  of  other  attorneys  for  that  purpose  is  not  justified,"*" 
but  an  authority  for  a  county  to  prosecute  actions  by  the  "county  attorney  or 
other  person"  is  sufficient  warrant  for  employing  an  attorney  therefor."  A 
county  attorney  may  be  appointed  by  a  board  of  county  commissioners  for  the 
term  for  which  such  board  is  elected.'"'  Under  certain  circumstances  a  county 
attorney  pro  tem.  may  be  appointed."'  A  deputy  coimty  attorney,  as  such,  may 
perform  any  duty  devolving  upon  the  county  attorney."*  A  county  attorney 
cannot  contract  with  the  county  for  extra-official  services.""  A  state's  attorney 
has  the  right  to  the  aid  of  the  prosecutor  in  a  criminal  case,  but  if  he  desires'  to 
use  him  as  a  witness,  where  the  exclusion  of  vritnesses  has  been  ruled,  he  should 
examine  him  first.""  A  city  attorney  cannot  compromise  litigation  in  which  the 
city  is  interested,  without  the  consent  of  the  mayor."'  A  district  attorney  is 
entitled  to  compensation  for  his  services  in  prize  cases  in  addition  to  his  salary."' 
Where  a  commonwealth's  attorney  is  compensated  in  part  by  a  percentage  of  the 
fines  paid  into  the  county  treasury,  he  may  claim  his  share  when  the  fines  are 
paid,  even  though  in  the  early  part  of  the  year  it  may  make  up  the  amount 
limited  as  his  annual  salary.""  It  is  against  public  policy  for  public  officers  to 
defend  actions  for  purely  personal  torts  at  the  expense  of  the  public.""  The 
failure  of  a  county  attorney  to  turn  over  money  voluntarily  collected  by  him,  and 
not  in  the  performance  of  his  official  duties,  does  not  render  his  sureties  liable."'^ 
A  prosecuting  attorney  is  the  proper  one  to  protect  the  interests  of  a  lunatic."" 


44.  state  v.  Maynard  [Wash.]  76  P.  937. 

45.  See  1  Curr.  L.  279. 

46.  Dakota  County  v.  Bartlett  [Neb.]  93 
N.  "W.  192. 

47.  Card  v.  Dawes  County  [Neb.]  99  N. 
W.    662. 

48.  Otoe  County  v.  Dorman  [Neb.]  98  N. 
W.  1064. 

49.  Judson  V.  V.  B.  [C.  C.  A.]  120  F.  637. 

50.  Under  a  statute  allowing  compensa- 
tion to  attorneys  appointed  to  enforce  the 
laws  relating  to  Insurance  companies,  com- 
pensation to  an  attorney  who  prosecuted  an 
insurance  agent  for  soliciting  without  a 
license  is  not  justified,  such  prosecution  be- 
ing the  duty  of  the  commonwealth's  attorney. 
Ky.  St.  1899,  §  762,  construed.  Sims  v.  Com., 
26  Ky.  L.  R.  282,  74  S.  W.  1097. 

61.  Heath  V.  Albrook  [Iowa]  98  N.  W.  619. 
A  county  may.  If  necessary,  employ  counsel 
in  addition  to  the  district  attorney.  Santa 
Cruz  County  v.  Barnes   [Ariz.]   76  P.  621. 

6a.  Hancock  v.  Craven  County  Com'rs,  132 
N.  C.  209,  43  S.  B.  634. 

63.  Daniels  v.  State  [Tex.  Cr.  App.]  77  S. 
W.   216. 


54.  Canada  v.  Territory,  12  Okl.  409,  72 
P.  375. 

55.  Wilson  V.  Otoe  County  [Neb.]  98  N. 
W.  1050.  In  the  absence  of  statutory  author- 
ity a  district  attorney  cannot  make  a  county 
liable  by  contracting  with  a  surgeon  for  a 
postmortem  examination  In  a  case  where 
death  by  crime  is  suspected.  Jones  v.  Sun- 
flower County  [Miss.]  36  So.  188.  The  prose- 
cutor of  the  pleas  has  no  power  to  bind  the 
county  by  a  contract  with  a  detective  to 
secure  evidence  of  the  violation  of  laws. 
The  Judgment  that  the  detective  could  not 
recover  on  such  contract  does  not  preclude 
him  from  enforcing  his  claim  for  services. 
Glbboney  v.  Board  of  Chosen  Freeholders 
[C.  C.  A.]  122  F.  46. 

66.  Smartt  v.  State  [Tenn.]  80  S.  W.  686. 

67.  Lake  v.  Hood  [Tex.  Civ.  App.]  79  S. 
W.   323. 

68.  The  Adula,  127  F.  853. 

69.  Hager  v.  Franklin  [Ky.]   81  S.  W.  926. 
60.     Corporation    attorney    not    to    defend 

policemen  sued  for  a  willful  assault  In  mak- 
ing an  arrest.  Donahue  v.  Keeshan,  91  App. 
Div.   602,  87  N.  Y.  S.  144. 
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AtrCTIOBTS  AND  AtTCTIONEERS. 

License  and  regulations^ — Unless  required  by  statute,  a  license  is  not  nec- 
essary ;°*  but  where  a  license  fee  is  paid,  it  cannot  be  recovered  on  the  enactment 
of  a  law  making  license  unnecessary.®^  Where  a  resident  auctioneer  may  make 
sales  without  a  license,  one  temporarily  resident  may."' 

8ale." — ^A  purchaser  must  comply  with  tlie  terms  of  the  sale,*'  and  when 
he  does  so  is  entitled  to  the  property  purchased  or  damages  for  breach  of  con- 
tract."" Where  there  is  no  agTeement  as  to  credit  and  there  has  been  no  delivery, 
title  will  not  pass  until  the  purchase  price  is  paid;""  but  if  the  terms  provide  for 
credit,  it  is  optional  with  the  purchaser  to  take  it  or  pay  cash.!*  A  misdescription 
of  the  property  in  an  advertisement  of  an  auction  sale,'-  or  misleading  and  untrue 
statements  made  by  the  auctioneer  at  the  time  of  the  sale,'*  will  release  the  pur- 
chaser, providing  they  were  believed  and  acted  upon  by  him.'*  That  a  corpora- 
tion could  not  become  an  auctioneer  cannot  be  set  up  as  a  defense  by  itself  and 
the  surety  on  the  bond." 

BAIL,  CIVIL. 

The  discharge  of  the  debtor  exonerates  the  bail ;"  that  the  order  of  discharge 
is  reversed  upon  appeal  and  the  debtor  ordered  to  surrender  himself  is  imma- 
terial."    The   judgment   against  the   surety   cannot   exceed   the   amount  of   the 


61.  Wilson  V.  state,  67  Kan.  44,  72  P. 
517. 

62.  Burna'  Rev.  St.,  %  2175.  Chase  v. 
Chase  [Ind.]   71  N.  E.  485. 

03.     See   1   Curr.   L.    283. 

64.  Under  city  ordinance  for  licensing 
auctioneers,  passed  July  1902,  no  fees  became 
due  until  June  1903.  A  prosecution  and 
conviction  for  doing  business  -without  a  li- 
cense before  that  time  was  set  aside.  Atlan- 
tic City  V.  Freisinser.  G9  N.  J.  Law,  132,  54 
A.  249. 

66.  Under  laws  requiring  a  license  fee, 
an  auctioneer  paid  the  fee  from  September, 
1897,  to  September,  1898.  Laws  going  into 
effect  January  1,  1898,  required  no  license 
fee.  Held,  the  auctioneer  could  not  recover 
back  the  proportionate  part  of  his  fee,  as 
the  latter  act  did  not  repeal  the  former  or 
make  the  license  void.  Ryan  v.  New  York, 
40  Misc.  228,  81  N.  T.  S.  685. 

66.  Statute  inflicting  a  penalty  for  auc- 
tioneers, who  sold  without  a  license,  ex- 
cepted sales  by  a  person  made  in  the  county 
where  he  resides.  Held,  one  temporarily  in 
the  county  was  a  resident.  State  v.  Cun- 
ningham,  75  Vt.  332,  55  A.   654. 

67.  See  1  Curr.  L.   283. 

68.  That  the  bidder  must  deposit  a  certain 
Slim  as  soon  as  property  is  struck  oft  and 
within  30  days  examine  the  title  and  call  at 
the  office  of  the  auctioneer  prepared  to  take 
the  deed  and  pay  the  balance.  Sirk  v.  Em- 
ery, 184  Mass.  22,  67  N.  E.  668. 

69.  "When  one  bid  in  real  property  sold 
at  auction,  evidence  that  he  looked  up  the 
title  and  tendered  the  purchaser  price  held 
sufllclent  to  show  that  he  was  prepared  to 
comply  with  terms  of  the  sale.  Sirk  v.  Em- 
cry,  184  Mass.  22,  67  N.  E.  668.  Refusal  to 
deliver  a  horse  sold  at  auction.  Gruell  v. 
Clark  [Del.  Super.]   54  A.  955. 

70.  A  small  portion  of  the  purchase  price 
was  paid,  and  receipts  for  overdue  Interest 
on  a  mortgage  for  which  there  was  no  evi- 


dence that  the  vendor  was  liable  was  ten- 
dered. Held,  the  vendee  had  no  right  of  pos- 
session so  as  to  entitle  him  to  maintain  re- 
plevin.    Hand   v.   Mattliews    [Pa.]    57   A.    351. 

71.  Terms  of  auction  sale  provided  "sales 
over  $10.00  a  credit  of  eleven  months  will  be 
given."  Tender  of  cash  instead  of  a  note 
was  compliance  with  terms.  Gruell  v.  Clark 
[Del.]    54  A.   955. 

72.  That  a  sale  of  ground  rent  w^as  of 
the  "Calverton  stock-yards,"  when  the 
ground  never  belonged  to  the  Calverton 
stock-yards.  The  description  by  courses  and 
distances  was  correct.  Doyle  v.  Whitridge. 
97  Md.  711,  55  A.  459. 

73.  False  statement  that  certain  persons 
were  lessees  of  the  property,  the  ground  rent 
of  which  was  sold.  Doyle  v.  Wliitridge,  97 
Md.  711,  55  A.  459. 

74.  An  auctioneer  represented  a  horse  he 
was  selling  to  be  but  eight  years  old.  Just 
before  the  purchaser  bid  he  was  told  by  oth- 
ers that  the  mare  was  fifteen.  Held,  he  could 
not  rescind  the  sale.  Korbel  v.  Skocpol 
[Neb.]   96  N.  W.   1022. 

NOTE.  Clitlllns  bids  by  nppeal  to  aympa- 
thy!  The  only  American  case  discussing  the 
effect  of  an  appeal  to  sympathy  without 
fraud  or  misrepresentation  is  Herndon  v. 
Gibson,  38  S.  C.  357,  17  S.  B.  145,  20  L.  R.  A. 
545,  in  which  it  was  held  that  a  mortgage 
sale  should  be  set  aside  because  of  an  an- 
nouncement by  the  mortgagor  that  she  wag 
a  widow,  dependent  on  the  land  for  support, 
and  desired  to  bid  it  In  herself.  To  the 
same  effect  is  the  English  case  of  Puller  v. 
Abrahams,  3  Brod.  &  B.  116. 

75.  A  corporation  executed  a  bond  as  auc- 
tioneer and  received  goods  to  be  sold.  In 
an  action  for  the  price  of  goods,  it  set  up 
that,  under  the  law,  it  could  not  become  an 
auctioneer.  Held,  it  was  estopped.  Lyon 
Bros.  &  Co.  V.  Stern,  110  La,  473,  S4  So.  641. 

76.  77.  People  v.  Hathaway,  206  lU.  42,  68 
N.  E.    1053. 
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bond.'^  An  attorney  violates  his  bond  for  the  liberty  of  jail  limits  by  going 
beyond  such  limits  in  the  performance  of  professional  engagements.'"  One  ar- 
rested on  a  capias  ad  satisfaciendum,  giving  a  bond  for  the  liberty  of  jail  limits 
and  being  thereafter  surrendered  by  his  sureties  upon  giving  another  such  bond, 
is  confined  by  virtue  of  a  capias  ad  satisfaciendum.^"  Plaintiff  being  entitled 
upon  forfeiture  to  an  assignment  of  the  bond,  it  may  be  assigned  by  a  deputy 
sheriff.^^  A  mere  offer  to  surrender  the  principal  in  exoneration  after  the  surety's 
time  to  answer  has  expired  is  unavailable  as  a  defense  to  the  action  against  said 
surety,*^  and  the  fact  that  such  insufficient  exoneration  was  performed  upon  the 
advice  of  an  attorney  is  no  ground  for  a  new  trial.'"  Such  sureties  not  having  a 
valid  defense,  the  denial  of  the  motion  for  a  new  trial  upon  an  erroneous  ground 
is  harmless.'*  The  denial  of  an  exoneretur  sought  on  the  ground  of  the  prin- 
cipal's discharge  in  banlcruptcy  is  not  res  judicata  of  the  bail's  general  liability 
on  the  bond.*''  In  an  action  against  the  sureties,  a  return  of  "Not  found"  by 
the  sheriff  is  conclusive.'" 
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§  4.  Enforcement  off  Bond  or  Rccogni- 
zanee   (S9S). 

§  5.  Remission  of  Forfeiture  and  Return 
of  Deposit  in  Lieu  of  Ball  (.'SOO). 


§  1.  Authority  to  Take  and  Rii^lit  to  Give 
Bail   (395). 

§  2.  Making  of  Rccognixnnce  and  Suf- 
ficieuey    (396). 

§  3.  Fulfillment  or  Fcrfeltnre;  Discharge; 
Rights  and  Liabilities  of  Sureties  (3»7), 

§  1.  Authority  to  take  and  right  to  give  hail.^''- — The  taking  of  bail  consists 
in  the  acceptance  by  a  competent  court,  magistrate  or  officer  of  the  imdertaking 
of  sufficient  bail  for  the  appearance  of  the  defendant,  according  to  the  terms  of 
the  undertaking  that  the  bail  will  pay  to  the  state  the  sum  specified."  Excessive 
bail  cannot  be  required.'"  The  statutory  deposit  in  lieu  of  bail  may  be  made 
only  by  the  defendant,""  and  a  city  council  cannot  confer  authority  upon  police- 
men or  police  judge  to  accept  a  deposit  in  lieu  of  recognizance."^  In  general, 
bail  is  allowable  in  all  cases  "except  capita,l  offenses,  where  the  proof  is  evident 
or  the  presumption  great  ;""^  but  in  Georgia,  it  is  peculiarly  within  the  discretion 
of  the  judge  of  the  superior  cotirt  to  grant  bail  in  capital  eases."'    If  bail  be  any- 


78.  Garofalo  v.  Prividi,  87  N.  T.  S.  467. 

79.  Professional  duties  called  for  his 
presence  at  the  supreme  court.  Hughes  v. 
Hally  [Mich.]   100  N.  "W.  591. 

80.  Within  Comp.  Laws,  §  10,521,  provid- 
ing the  measure  of  damages  for  forfeiture 
in  such  cases.  Hughes  v.  Hally  [Mich.]  100 
N.   W.   591. 

81.  Construing  Comp.  Laws,  §  10,520. 
Hughes  V.  Hally  [Mich.]   100  N.  "W.  591. 

82.  Construing  Code  Civ.  Proc.  g  599. 
Garofalo   v.   Prividi,   87   N.   T.   S.    407. 

83.  84.  Garofalo  v.  Prividi,  87  N.  T.  S. 
467. 

85.  Petition  prayed  that  an  order  might 
be  entered  discharging  the  bail  from  lia- 
bility. People  V.  Hathaway,  206  111.  42,  68 
N.  B.  1053. 

86.  Garofalo  v.  Prividi,  87  N.  T.  S.  467; 
Kirk  V.  U.  S.,  13  P.  331;  In  re  Beavers,  131 
F.  366;  State  v.  Haryzell  [N.  D.]  100  N.  W. 
745;   State  v.   Williams   [Or.]   77  P.   965. 

87.  See  1  Curr.  L.  284. 

88.  Ind.  Ter.  Ann.  St.  1899,  S  1385.  Simon 
V.  U.  S.  [Ind.  T.]  76  S.  W.  280. 

89.  State  V.  Lagoni  [Mont.]   76  P.  1044. 

90.  Code,  §  5524.  The  defendant  cannot 
be  lawfully  discharged  where  deposit  is 
made    by   a    third    party,    and    when    such    a 


deposit  after  an  unauthorized  acceptance 
thereof  in  lieu  of  bail  has  been  restored  to 
the  depositor,  the  state  cannot  compel  Its 
return.  State  v.  Anderson,  119  Iowa,  711, 
94    N.    W.    208. 

91.  Richardson  v.  Junction  City  [Kan.]  77 
P.    691. 

92.  There  being  a  doiibt  as  to  the  ques- 
tion nf  self  defense,  defendant  should  be 
admitted  to  bail.  Ex  parte  Majors  [Miss.] 
r'4  Bo.  151;  State  v.  Lagoni  [Mont.]  76  P. 
1044.  Upon  the  examination,  it  not  being 
absolutely  clear  and  conclusive  beyond  any 
reasonable  doubt  that  the  accused  is  guilty 
of  a  capital  crime,  he  should  be  admitted 
to  bail.  Bx  parte  Locklln  [Tex.  Cr.  App.] 
72  S.  W.  585.  One  held  for  murder  in  the 
second  degree,  it  not  being  a  capital  offense 
under  the  allegations  of  the  indictment,  is 
entitled  to  bail.  Accused  was  acquitted  of 
murder  in  first  degree  and  secured  a  rever- 
sal of  his  conviction  for  second  degree.  Bx 
parte  Moore  [Tex.  Cr.  App.]  80  S.  W.  620. 
The  supreme  court  on  appeal  will  award 
bail  in  a  murder  case,  if- it  should  have  been 
awarded,  without  discussion.  Bx  parte 
Smith    [Tex.    Cr.    App.]    76    S.    W.    917. 

93.  In  the  absence  of  a  manifest  and 
flagrant  abuse  of  such  discretion,  the  ruling 
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wise  admissible,  it  may  ordinarily  be  taken  pending  an  appeal  as  well  as  before 
tbe  original  hearing;'*  but  one  is  not  entitled  to  bail,  where,  pending  an  appeal 
on  a  refusal  to  bail,  he  is  indicted  for  the  alleged  crime,"'  and  in  Louisiana,  a 
sentence  of  death  or  hard  labor  is  a  bar  to  bail,  pending  an  appeal.*"  The'  courts 
are  unwilling  to  hold  that  Federal  circuit  judges  possess  no  power  of  admitting 
to  bail  other  than  as  specifically  vested  by  statute,'^  or  that  while  bail  should  not 
ordinarily  be  granted  in  cases  of  foreign  extradition,  those  courts  may  not  in  any 
case  extend  that  relief.*'  Upon  reversal  of  a  conviction,  the  accused  cannot  be 
compelled  to  give  a  new  bond,  but  is  entitled  to  his  liberty  under  the  original 
bond,°°  and  the  Texas  statute  does  not  authorize  the  magistrate  to  require  an 
increase  of  bail  after  the  bail  of  one  under  indictment  has  once  been  fixed.*  In 
Kentucky,  one  charged  with  a  felony  cannot  be  admitted  to  bail  before  being 
brought  before  a  magistrate,  and  a  bail  bond  so  given  is  void.'  One  held  to  bail 
pending  an  examination  for  removal  is  not  subject  to  arrest  until  the  first  pro- 
ceeding is  determined.' 

§  2.  Making  of  recognizance  and  sufficiency.* — Bail  bonds  should  be  con- 
strued with  reference  to  the  laws  of  the  sovereign  jurisdiction  relating  thereto, 
where  given,"  but  a  bond  which  cannot  be  lawfully  required  of  the  accused  is  nu- 
dum factum." 

A  bail  bond  need  not  be  approved,'  but  it  will  be  presumed  that  the  oflBcer 
taking  the  bond  did  his  duty.'  A  recognizance  must  be  in  substantial  compliance 
with  the  statute,"  and  strictly  conform  to  the  facts  in  its  recital  of  the  judgment,** 


will  not  be  disturbed.  Jernagln  v.  State,  118 
Ga.   307,   45   S.  B.   411. 

94.  Upon  the  theory  that  a  person  accus- 
ed of  crime  shall  not,  until  he  has  been 
Anally  adjudged  guilty  In  the  court  of  last 
resort  be  absolutely  compelled  to  undergo 
imprisonment.  In  re  Ah  Tai,  125  P.  795. 
Pending  an  appeal  In  deportation  proceed- 
ings, a  Chinaman  may  be  admitted  to  bail. 
U.  S.  Comp.  St.  1901,  p.  1322,  does  not  apply 
when  appeal  is  pending.  Id.  Relator  in- 
dicted for  murder  held  entitled  to  bail  pend- 
ing appeal.  Ex  parte  Terwood  [Tex.  Cr. 
App.]  81  S.  W.  708. 

05.  Ex  parte  Forney  [Tex.  Cr.  App.]  76 
S.  W.  440. 

96.  Rev.  St.  1876,  9  1007.  State  v.  Wil- 
liams  [La.]   35  So.  140. 

97,  9S.  "Wright  v.  Henkel,  190  U.  S.  40,  23 
S.  Ct.  781,  47  Law.  Ed.  948.  The  circuit  court 
held  Itself  to  be  without  power  to  admit  to 
ball  in  foreign  extradition  cases.  In  re 
Wright,  123  F.  463. 

99.  Jenkins  v.  State  [Tex.  Cr.  App.]  76 
S.   W.   464. 

1.  White's  Ann.  Code  Cr.  Proc.  1896,  § 
295  refers  only  to  preliminary  or  examining 
trials.  Jenkins  v.  State  [Tex.  Cr.  App.]  77 
S.  W.  224. 

2.  Com.  V.  Phillips,  26  Ky.  L.  R.  544,  76 
S.  W.   118. 

3.  When  ball  Is  given,  the  principal  Is  re- 
garded as  delivered  to  the  custody  of  the 
sureties;  It  Is  a  continuation  of  the  original 
imprisonment.     In    re    Beavers,    126    F.    t88. 

4.  See   1  Curr.  L.   285. 

5.  Boyles  v.  State  [Wash.]  77  P.  198. 

6.  State  v.  Lagoni  [Mont.]  76  P.  1044. 

7.  It  Is  sufBolent,  that  the  constable  took 
the  bond,  placed  It  with  the  magistrate  and 
released  the  prisoner.  Crumpecker  v.  State 
[Tex.  Cr.  App.]  79  S.  W.  664. 

8.  Recitals    In    the    bond.    In    connection 


with  the  above  presumption,  held  sufficient 
evidence  that  C.  M.  Porter  and  Charles  Por- 
ter were  one  and  the  same  person.  State  v. 
Porter   [S.  D.]    99  N.  W.   80. 

9.  Angel  v.  State  [Tex.  Cr.  App.]  80  S.  W. 
379.  It  Is  not  a  fatal  defect  that  a  recog- 
nizance reads  "before  the  court  in  session" 
instead  of  "in  open  court"  (Haley  v.  State 
[Tex.  Cr.  App.]  74  S.  W.  38),  or  that  the 
bond  reads  the  defendant  Is  bound  in  the 
full  sum  of  two  hundred  dollars  "and  the 
sureties  In  additional  sums  of  two  hundred 
dollars  each"  whereas  the  statute  requires 
that  each  be  severally  bound  [Code  Cr.  Proc. 
§  887]  (Id.).  Under  section  887,  Code  Cr. 
Proc,  It  must  state  that  the  accused  was 
convicted  "in  this  cause"  and  what  the  cause 
was,  and  must  not  be  more  onerous  than 
the  law  provides  in  requiring  his  personal 
appearance.  Robertson  v.  State  [Tex.  Cr. 
App.]  78  S.  W.  517.  The  accidental  substi- 
tution of  the  word  "counseled"  for  "convict- 
ed" Is  fatal  [Section  887,  Code  Cr.  Proc.]. 
Allen  V.  State  [Tex.  Cr.  App.]  79  S.  W.  308. 
It  must  state  that  the  defendant  is  charged 
with  an  offense  against  the  law;  "stands 
charged  with  the  offense  of  unlawfully  car- 
rying a  pistol"  Is  not  sufficient.  Anderson 
V.  State  [Tex.  Cr.  App.]  72  S.  W.  593.  It 
must  be  for  the  statutory  amount,  and  an 
undertaking  for  $40.00  Is  not  sufficient  when 
the  minimum  allowed  is  $50.00.  Xydlas  v. 
State  [Tex.  Cr.  App.]  76  S.  W.  761.  In  Texas, 
a  bond  Is  void  which  is  given  over  two 
months  before  the  convening  and  adjourn- 
ing of  the  term  of  court  for  which  appear- 
ance Is  required.  Douthlt  v.  State  [Tex.  Cr. 
App.]    73  S.  W.   809. 

Time  appearance  required  must  be  stated. 
It  must  state  the  term  of  court  at  which 
the  accused  should  appear  [Cr.  Code,  §  4362]. 
Tolleson  v.  State  [Ala.]  35  So.  997.  Re- 
quiring   defendant    to    appear    "at    the    next 
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and  in  the  case  of  an  appeal  bond,  must  be  executed  at  the  time  of  perfecting  the 
appeal.^^ 

§  3.  Fulfillment  or  forfeiture;  discharge;  rights  and  liabilities  of  sureties.^^ 
— ^A  recognizance  is  defeasible  only  by  a  strict  performance  with  the  conditions 
therein  named,^'  and  the  accused  must  appear  at  the  time  designated  and  deliver 
himself  into  the  custody  of  the  oflBcers.^*  A  condition  that  defendant  appear  at 
a  certain  term  of  court  cannot  be  declared  forfeited  where  he  did  appear  and 
was  tried,^^  and  such  a  condition  will  not  be  construed  as  an  obligation  to  appear 
from  term  to  term,^°  but  will  continue  in  force  where  there  is  an  adjournment 
or  continuation  of  the  term.^''  A  bond  is  not  forfeited  by  one  who  has  previously 
pleaded  to  the  charge  of  a  misdemeanor,  failing  to  appear  and  plead  personally. 


term  of  court"  Is  not  sufficient  under  a 
statute  requiring  an  appearance  at  the  court 
of  conviction  from  day  to  day  and  from 
term  to  term.  Anderson  v.  State  [Tex.  Cr. 
App.]  76  S.  W.  470.  Requiring  an  appear- 
ance at  tlie  "next  regular  term  and  there 
remain  from  day  to  day  and  from  term  to 
term  of  said  court"  is  not  sufficient  under 
Code  Cr.  Proo.  §  887,  requiring  an  appear- 
ance "from  day  to  day  and  from  term  to 
term."  Franklin  v.  State  [Tex.  Cr.  App.] 
76  S.  W.  470.  That  the  accused  shall  ap- 
pear "from  day  to  day  and  from  time  to 
time"  is  not  a  substantial  compliance  with 
section  887,  Code  Cr.  Proc,  which  requires 
an  appearance  from  "term  to  term."  Fulton 
V.  State  [Tex.  Cr.  App.]  78  S.  "W.  227.  To 
appear  "until  this  case  is  finally  disposed  of" 
is  not  in  compliance  with  section  887,  Code 
Cr.  Proc,  requiring  an  appearance  "to  abide 
the  judgment  of  the  court  of  criminal  ap- 
peals of  the  state  of  Texas  in  this  case." 
Cooper  V.  State  [Tex.  Cr.  App.]  78  S.  W. 
346.  "Until  discharged  by  due  course  of 
law"  Is  not  in  compliance  with  section  887, 
Code  Cr.  Proc,  requiring  that  the  accused 
"shall  not  depart  without  leave  of  this 
court."  Cooper  v.  State  [Tex.  Cr.  App.]  78 
S.  W.  346;  Robertson  v.  State  [Tex.  Cr.  App.] 
78  S.  W.  517.  "And  not  depart  without  leave 
of  the  court"  Is  not  fatally  defective  because 
it  should  read  "without  leave  of  this  court." 
Kees  V.  State  [Tex.  Cr.  App.]  72  S.  W.  855. 

Description  o*  offense:  "An  aggravated' 
assault"  is  sufficient  as  a  recital  that  the 
offense  was  a  misdemeanor.  Kees  v.  State 
[Tex.  Cr.  App.]  72  S.  W.  855.  A  recital  of 
the  offense  of  "swindling  over  the  value  of 
$50.00"  is  sufficient  designation  as  a  felony, 
under  a  statute  requiring  a  designation  as 
a  misdemeanor  or  a  felony.  White  v.  State 
[Tex.  Cr.  App.]  74  S.  "W.  770.  A  failure  to 
recite  that  the  defendant  was  convicted  in 
the  particular  case  of  a  misdemeanor  and  his 
punishment  assessed,  etc.,  is  fatal  under  Code 
Cr.  Proc.  1895,  §  887.  Cater  v.  State  [Tex.  Cr. 
App.]  77  S.  W.  12;  Hannon  v.  State  [Tex.  Cr. 
App.]  73  S.  "W.  1053;  Angel  v.  State  [Tex.  Cr. 
App.]  80  S.  W.  379.  The  bond  must  state  the 
conviction  of  a  misdemeanor  "on  an  informa- 
tion on  complaint"  [Code  Cr.  Proc.  1895,  § 
889].  Day  v.  State  [Tex.  Cr.  App.]  80  S.  W. 
373.  "Who  has  been  convicted  in  this  court 
of  a  misdemeanor"  is  not  in  compliance  with 
section  887,  Code  Cr.  Proc,  requiring  the 
words,  "who  has  been  convicted  in  this  cause 
of  a  misdemeanor."  Perkins  v.  State  [Tex. 
Cr.  App.]  78  S.  W.  346.  A  recognizance  con- 
ditioned that  the  said  Holcomb,  who  stands 
charged  in  this  court  of  the  offense  of  aggra- 


vated assault,  and  who  has  been  convicted 
and  his  punisliment  assessed,  etc.,  la  not  suf- 
ficient under  section  887,  Code  Cr.  Proc  Hol- 
comb V.  State  [Tex.  Cr.  App.]  78  S.  W.  231. 
The  recognizance  in  an  action  for  unlawfully 
selling  liquor  must  state  such  sale  to  have 
been  "without  the  written  consent  of  the 
parent  or  guardian,  or  some  one  standing  in 
their  stead,"  where  such  is  an  ingredient  of 
the  offense.  Mitchell  v.  State  [Tex.  Cr.  App.] 
72  S.  W.   594. 

The  punishment  assessed  must  be  stated 
[section  887,  Code  Cr.  Proc.].  Allen  v.  State 
[Tex.  Cr.  App.]  79  S.  W.  537;  Bean  v.  State 
[Tex.  Cr.  App.]  76  S.  W.  759;  Bourland  v. 
State  [Tex.  Cr.  App.]  77  S.  W.  455;  Angel  v. 
State  [Tex.  Cr.  App.]  80  S.  W.  379;  Hannon 
V.  State  [Tex.  Cr.  App.]  73  S.  W.  1053;  Ander- 
son V.  State  [Tex.  Cr.  App.]  72  S.  W.  593; 
Jackson  v.  State  [Tex.  Cr.  App.]  73  S.  W.  1055. 

Omitting  the  concluding^  phrase,  ''In  this 
case"  is  fatally  defective  under  section  887, 
Code  Cr.  Proc.  Gaither  v.  State  [Tex.  Cr. 
App.]  78  S.  W.  234;  Lookett  v.  State  [Tex. 
Cr.  App.]  78  S.  W.  234;  Franklin  v.  State 
[Tex.  Cr.  App.]  76  S.  W.  759;  Armstrong  v. 
State  [Tex.  Cr.  App.]  77  S.  W.  446;  Heinen 
V.  State  [Tex.  Cr.  App.]  74  S.  W.  776;  Meeks 
v.  State  [Tex.  Cr.  App.]  74  S.  W.  910. 

10.  A  recital  that  the  judgment  was  $25.00 
fine  and  20  days'  imprisonment  is  fatal  where 
the  fine  was  $35.00  and  the  imprisonment  for 
25  days.     Hargrove  v.   State   [Tex.  Qr.  App.] 

76  S.  W.  926.  A  recital  merely  that  defend- 
ant was  convicted  and  appeals  is  fatal  where 
in  fact  the  appeal  is  from  an  order  dismiss- 
ing an  appeal.     Buck  v.  State  [Tex.  Cr.  App.] 

77  S.  W.  12. 

11.  A  new  bond  cannot  be  subsequently 
executed  to  supply  defects  in  the  original 
bond,  though  it  be  an  appearance  bond.  Ly- 
dlas  V.  State  [Tex.  Cr.  App.]  76  S.  W.  761. 

12.  See  1  Curr.  L.  286. 

13.  State  V.  Bongard,  89  Minn.  426,  94  N. 
W.  1093. 

14.  Lawrence  v.  Com.,  25  Ky.  L.  R.  455, 
76  S.  W.  10. 

IB.  Such  a  bond  thereupon  becomes  func- 
tus officio.  Fortenberry  v.  State  [Tex.  Cr. 
App.]   79   S.  W.   538. 

16.  The  term  of  court  at  which  defendant 
was  recognized  to  appear  was  held,  but  no 
action  was  taken  for  forfeiting  the  recog- 
nizance until  a  subsequent  term.  Bartling  v. 
State  [Neb.]  93  N.  W.  1047. 

17.  And  the  liability  of  the  surety  ex- 
tends to  the  next  term  [Comp.  St.  §5  32,  33, 
c  19].  Bartling  v.  State  [Neb.]  93  N.  W. 
1047. 
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when  the  ease  is  called  for  trial.^'    In  Louisiana,  the  exact  condition  required  by 
law  for  forfeiture  must  be  shown  to  have  been  strictly  fulfilled.^" 

The  court  in  which  the  indictment  is  pending  has  jurisdiction  to  declare  a 
forfeiture,^"  but  the  magistrate  is  not  bound  to  enter  the  forfeiture  upon  the  day 
of  the  breach.''^ 

Sureties  on  a  bail  bond  can  only  be  discharged  from  liability  by  the  appear- 
ance of  their  principal  according  to  the  condition  of  the  recognizance,  or  by  some 
intervening  act  of  God,  or  the  law  of  the  state  or  of  the  obligee,  which  renders  the 
performance  of  that  condition  impossible,^^  but  the  obKgors  of  a  bond  have  a 
right  to  insist  that  the  prosecution  observe  the  mandates  of  the  statute.^'  The 
surrender  of  the  defendant  by  his  surety  must  be  made  to  the  sheriff  or  within 
the  prison.-*  An  oral  order  of  release  of  the  accused  is  sufficient  so  far  as  the 
prisoner   and  his   sureties  are   concerned.^' 

A  continuance  of  the  cause,  without  consent  of  the  accused,  does  not  dis- 
charge the  sureties,^"  nor  does  a  failure  of  the  clerk  to  mark  the  recognizance 
"filed,"^^  nor  that  it  was  taken  by  the  court  at  chambers  after  an  adjournment 
until  the  next  day,^*  nor  that  it  states  the  ofEense  as  V.  L.  0.  L.  meaning  a  vio- 
lation of  the  local  option  law;^'  but  it  is  a  good  defense  that  the  indictment 
against  the  principal  is  void,'"  and  a  judgment  of  forfeiture  will  be  reversed 
where  an  indictment  or  information  was  not  filed  within  the  statutory  period  after 
the  accused  was  held  to  answer.''^ 

The  seizure  of  the  accused,  bailed  on  a  charge  of  misdemeanor,  is  a  satisfac- 
tion of  the  recognizance,^''  and  the  execution  of  an  appeal  recognizance  releases 
the  sureties  on  the  bond  below  ;'*  abandonment  of  a  prosecution  is  a  bar  to  re- 
covery on  a  bail  bond.** 

•  §  4,    Enforcement  of  bond  or  recognizance.^^ — In  an  action  against  the  sure- 
ties on  a  recognizance,  it  is  immaterial  that  the  acciised  may  not  have  signed  it,'* 


18.  One  accused  of  a  misdemeanor  may 
appear  by  counsel  for  any  other  purpose  than 
to  plead  guilty  [Code  Cr.  Proc.  §  335].  People 
V.  Welsh,  88  App.  Dlv.  65,  84  N.  T.  S.  703. 

19.  Failure  of  the  accused  to  appear  does 
not  work  a  forfeiture  of  a  bond  conditioned 
that  he  shall  appear  "when  notified  and  such 
notice  was  not  given.  Notice  to  the  sureties 
is  not  sufficient,  under  such  a  bond.  But  see, 
the  dissenting-  opinion.  Louisiana  Soo.  for 
Prevention  of  Cruelty  to  Children  v.  Moody, 
111  La.  199,  35  So.  516. 

20.  Kirk  v.  U.  S.,  124  F.  324. 

21.  An  entry  at  a  subsequent  date  is 
equally  good.  Lawrence  v.  Com.,  25  Ky.  L. 
R.  455,  76  S.  W.  10. 

22.  Illness,  ho"wever  severe  and  critical,  is 
not  a  legal  defense  for  nonappearance. 
Ringeman  v.   State,   136  Ala.    131,    34   So.   351. 

23.  Delay  of  more  than  the  statutory  pe- 
riod in  the  filing  of  an  information  is  a 
good  defense  in  an  action  upon  the  bond. 
Boyles  v.  State  [Wash.]  77  P.  198. 

24.  The  accused  voluntarily  entered  the 
court  room,  where  the  sheriff  took  him  into 
custody;  held  not  to  be  a  surrender  by  the 
surety.  State  v.  Bordelon,  111  La.  105,  35  So. 
476. 

25.  State  v.  Lagoni  [Mont.]  76  P.  1044. 

26.  State  V.  Ballentlne  [Mo.  App.]  80  S. 
W.  317. 

27.  It  was  In  the  possession  of  the  clerk 
and  showed  on  Its  face  that  it  had  been  tak- 
en and  approved  by  the  judge  of  the  court. 
State  V.  Ballentlne   [Mo.  App.]   SO  S.   W.   317. 


28.  Rev.  St.  1899,  §  4160  does  not  limit  tlie 
judge's  power  under  Rev.  St.  1899,  §  2543. 
State  V.  Woodson  [Mo.]  78  S.  W.  603.  In  the 
absence  of  proof  to  the  contrary,  it  will  be 
assumed  that  the  justice  had  not  Anally  ad- 
journed his  court  at  the  time  of  approving 
the  bond.  Crumpecker  v.  State  [Tex.  Cr. 
App.]  79  S.  W.  564.  A  defense  that  the  bond 
was  taken  when  the  court  was  not  in  ses- 
sion may  be  raised  "without  a  plea  of  non  est 
factum.     Id. 

29.  The  sureties  were  in  no  way  misled 
as  to  the  character  of  the  obligation.  Allen 
V.  Com.,  24  Ky.  L.  R.  2257,   73  S.  W.  1027. 

SO.  Williams  v.  Candler,  119  Ga.  179,  45  S. 
H.   989. 

31.  .  Ball.  Ann.  Codes  &  St.  §  6910.  Boyles 
V.  State  [Wash.]  77  P.  198. 

32.  Code  Cr.  Proc.  art.  910,  provides  that 
in  a  misdemeanor,  judgment  being  affirmed, 
no  proceedings  need  be  had  after  filing  the 
mandate,  except  to  forfeit  the  recognizance 
or  issue  a  capias  or  an  execution.  Carleton 
V.  State  [Tex.  Cr.  App.]  73  S.  W.  1044. 

33.  Dismissal  of  the  appeal  does  not  re- 
vive the  liability  of  the  original  sureties. 
Bailey  v.  State,  71  Ark.  498,  76  S.  W.  551. 

34.  Louisiana  Soc.  for  Prevention  of  Cru- 
elty to  Children  v.  Moody,  111  La.  199,  35  So. 
516. 

35.  See  1  Curr.  L.  287. 

36.  State  V.  Ballentlne  [Mo.  App.]  80  S. 
W.  317.  But  the  surety  need  not  sign  until 
the  principal  has  done  so.  State  v.  Quattle- 
baum   [S.  C.}   45  S.  B.   162. 
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but  the  failure  of  the  sureties  to  sign  is  fatal.*'  An  action  on  a  bail  bond  may 
be  brought  in  the  district  where  the  forfeiture  occurred/'  and  in  South  Carolina, 
the  court  of  general  sessions  has  jurisdiction.^' 

A  scire  facias  on  a  forfeited  bail  bond,  not  being  a  civil  action,  need  contain 
no  prayer  for  judgment.*"  Such  writ  may  be  issued  by  the  court  to  which  the 
criminal  prosecution  was  removed  by  change  of  venue.*^  The  alteration  of  a  com- 
plaint against  the  principal  on  a  forfeited  bail  bond,  who  has  been  rearrested,  does 
not  affect  the  scire  facias  proceedings.*^ 

The  complaint  for  forfeiture  of  a  bail  bond  need  not  allege  the  filing  of  the 
bond,**  nor  with  particularity  that  the  defendant  was  released,**  but  it  must  state 
that  the  court  declared  the  undertaking  forfeited,*"  and  that  the  amount  due 
thereon  has  not  been  paid.*° 

The  court  has  authority  to  order  the  institution  of  a  proceeding  upon  a  bail 
bond,*'  and  may  allow  an  amendment  of  the  citation  to  the  surety,  he  being  in 
court.**  In  Kentucky,  no  pleadiug  is  required  of  the  commonwealth  in  proceed- 
ings upon  forfeited  bail  bonds.*" 

A  stipulation  in  a  recognizance,  consenting  to  judgment  immediately  upon 
forfeiture,  is  a  bar  to  an  appeal  from  such  a  judgment."^" 

§  5.  Remission  of  forfeiture  and  return  of  deposit  in  lieu  of  bail^^ — In  an 
action  upon  a  recognizance,  the  trial  judge  may  remit  any  portion  of  the  sum 
declared  forfeited,'"  even  after  the  close  of  the  term  in  which  forfeiture  oc- 
curred;"' but  the  release  of  defendant's  co-sureties  does  not  affect  his  liability 
for  his  proportionate  share."*  An  application  to  set  aside  a  forfeiture  must  be 
made  withiu  the  statutory  period."-  In  New  York,  there  is  no  statutory  limita- 
tion,"°  but  a  delay  of  sixteen  years  constitutes  laches."'  A  forfeited  bond  will 
not  be  remitted  where  the  principal  violated  one  of  the  conditions  by  leaving  the 
state  temporarily,  and  he  was  never  surrendered  by  his  sureties  and  his  subse- 


37.  The  signing  of  an  affldavlt  of  justifica- 
tion at  the  end  of  the  bond  is  not  equivalent 
to  signing  the  bond.  Nelson  v.  State  [Tex. 
Cr.  App.]   73  S,  W.  398. 

38.  The  accused  "was  arrested  and  commit- 
ted in  the  central  district  of  Indian  Territory, 
and  gave  bail  for  appearance  in  the  southern 
district;  the  bond  being  forfeited,  an  action 
thereon  was  properly  laid  In  the  southern 
district.  Simon  v.  United  States  [Ind.  T.] 
76  S.  "W.  280. 

39.  Under  Cr.  Code,  §  85,  the  court  of 
common  pleas  is  without  such  jurisdiction. 
State  V.  Quattlebaum  [S.  C]  45  S.  B.  162. 

40.  41.  State  V.  Baughman  [Mo.  App.]  74 
S.  W.  433. 

42.  A  new  count  was  Inserted  In  the  com- 
plaint. Abbott  V.  State  [Tex.  Cr.  App.]  78  S. 
W.   610. 

43.  Hev.  St.  1898,  §  4686,  only  requires 
that  the  bond  be  returned  to  the  clerk.  State 
V.  Davis  [Utah]  75  P.  857. 

44.  It  Is  sufficient  to  allege  that  the  de- 
fendant was  "admitted  to  ball."  State  v. 
Davis  [Utah]  75  P.  857. 

45.  46.     State  V.  Dagoni  [Mont.]  76  P.  1044. 

47.  Sess.  Laws  1901,  p.  70,  c.  69.  State  v. 
Davis  [Utah]  75  P.  857. 

48.  Amendment  by  inserting  a  date. 
White  V.  State  [Tex.  Cr.  App.]  74  S.  W.  770. 

40.  Cr.  Code,  §  94,  sub.  3.  Lawrence  v. 
Com.,  25  Ky.  L.  R.  455,  76  S.  "W.  10. 

50.  An  order  denying  a  motion  to  vacate 
the  judgment  Is  binding  on  the  surety.  In 
the  absence  of  an  appeal  from  such  order. 
People  V.  PernettI,  88  N.  T.  S.  714. 


51.  See  1  Curr.  L.  287. 

52.  This  rests  entirely  In  the  discretion 
of  the  court,  and  It  may  entertain  an  appli- 
cation at  any  time  before  final  judgment. 
State  V.  Bongard,  89  Minn.  426,  94  N.  W. 
1093;  In  re  Sayles,  40  Misc.  135,  81  N.  T.  S. 
258.  It  Is  not  an  abuse  of  discretion  for  the 
court  to  remit  only  a  part  of  a  forfeited 
recognizance,  though  the  accused  subse- 
quently submitted  to  trial,  there  being  un- 
usual equities  Involved.  The  offense  was 
fornication  and  bastardy.  Com.  v.  Cohen,  22 
Pa.  Super.  Ct.  55.  Final  disposition  of  a 
recognizance  is  left  to  the  discretion  of  the 
court.  Com.  v.  Real  Estate,  Title  Ins.  & 
Trust  Co.,  22  Pa.  Super.  Ct.  235. 

53.  Mere  forfeiture  of  a  recognizance  Is 
not  such  a  judgment  as  passes  from  the  con- 
trol of  the  court  at  the  close  of  the  term. 
Com.  v.  Real  Estate  Title  Ins.  &  Trust  Co., 
22  Pa.  Super.  Ct.  235. 

54.  The  cosureties,  upon  their  own  appli- 
cation, were  released  upon  payment  of  $281.00 
each,  but  defendant  was  compelled  to  pay 
$1,250.00.  State  v.  Bongard,  89  Minn.  426,  94 
N.  W.  1093. 

55. 
476. 

56. 
258. 

57.  A  refusal  to  remit  the  forfeit  after 
such  a  period  Is  not  an  abuse  of  discretion. 
In  re  Sayles,  84  App.  Dlv.  210,  82  N.  T.  S. 
671. 


State  V.   Bordelon,   111  La,   105,   35   So. 


In  re  Sayles,  40  Miso.  135,  81  N.  Y.  S. 
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quent  appearance  was  not  a  voluntary  one."*  A  surety  moving  for  exoneration 
departs  from  the  statutory  procedure  at  Ms  peril."*  A  certificate  of  the  district 
attorney  that  the  state  has  lost  no  rights  is  not  a  prerequisite  to  an  application 
for  remission  of  a  forfeited  bail  bond,  in  New  York  City.°° 

The  state  cannot  compel  a  return  of  a  deposit,  accepted  without  authority 
from  a  third  person,  and  restored  to  him,°^  but  a  deposit  in  lieu  of  bail,  of  money 
belonging  to  another,  may  be  recovered  from  the  county."* 

BAILMENT.ea 


I  1.     Definition)  Creation  of  (4«0).  $  3.     Rlshta   and  LlablUtlea  ot  Third  Per- 

5  2.     Rights    and    Uabllltles    aa    Between    sona  (403). 
Bailor  and  Bailee  (401). 

§  1.  Definition;  creation  of.'* — A  bailment  consists  in  the  delivery  of  per- 
sonal property  by  one  person  to  another  to  be  held  according  to  the  purpose  or 
object  of  the  delivery,  and  to  be  returned  or  delivered  over  when  that  purpose  is 
accomplished."'  To  constitute  a  bailment  the  bailee  must  acquire  independent 
and  temporarily  exclusive  possession  of  the  property."  A  bailment  has  been 
said  to  exist  whenever  the  ownership  and  possession  of  specific  corporeal  chattels 
are  lawfully  severed  from  each  other."  To  create  the  relation  of  bailor  and  bailee 
there  must  be  an  agreement  to  return  the  identical  property  received;®^  and  if 
it  be  stipulated  that  another  thing  of  the  same  kind,  or  an  equivalent  in  value, 
or  otherwise,  is  to  be  returned,  the  transaction  will  ordinarily  constitute  a  sale 
and  effect  a  change  of  title.'"  But  where  a  warehouseman  stands  ready  to  de- 
liver to  depositors  a  like  quantity  of  grain  of  the  same  kind  and  quality  as  that 


58.     state  V.  Bordelon  tLa.]  S6  So.  874. 
89.     Code   Cr.   Proo.   5   690.     People  v.  Ma- 
honey,  89  N.  T.  S.  424. 

60.  In  re  Sayles,  84  App.  Dlv.  210,  82  N.  T. 
S.  671.  Pen.  Code,  S  597,  governs  New  Tork 
City,  and  not  Laws  of  1882,  p.  371,  c.  410,  § 
1482.  In  re  Sayles,  40  Misc.  135,  81  N.  T.  S. 
258. 

61.  The  deposit  may  lawfully  be  made  only 
by  the  defendant.  State  v.  Anderson,  119 
Iowa,   711,   94   N.  W.    208. 

62.  Though  the  Justice  who  took  the  ball 
had  no  authority  so  to  do.  Sutherland  v.  St. 
Lawrence  County,  42  Misc.  38,  85  N.  Y.  S. 
696. 

63.  Larceny  by  bailee,  see  Embezzlement, 
1  Curr.  L.  998. 

64.  See  1  Curr.  L.  288. 

65.  Within  the  meaning  of  an  embezzle- 
ment statute,  the  property  must  be  the  sub- 
ject of  larceny  [Rev.  Code,  1852,  p.  943,  c.  782, 
§  1].  State  V.  Sienkiewiez  [Del.  Gen.  Sess.J 
55  A.  346.  A  contract  whereby  a  person 
agrees  to  hold  goods  for  a  sheriff  until  or- 
dered released  by  him  is  a  contract  of  bail- 
ment. Colbath  V.  Hoefer,  43  Or.  366,  73  P.  10. 
Where  a  porter  brought  grips  to  a  hotel 
without  authority  or  notice  to  any  employe 
of  the  hotel,  the  owner  not  becoming  a  guest 
and  paying  nothing,  the  hotel  company  was 
not  even  a  gratuitous  bailee.  Tulane  Hotel 
Co.  V.  Holohan  [Tenn.]  79  S.  W.  113.  Where 
a  grocery  company  received  goods  to  be  sold 
if  possible  and  if  not  to  be  returned,  the 
parties  expressly  agreeing  that  there  was 
not  to  be  a  sale,  the  transaction  constituted 
a  mere  bailment.  Purst  Bros.  v.  Commer- 
cial Bank  of  Augusta,  117  Ga.  472,  43  S.  E. 
728. 


66.  Contract  whereby  the  owner  of  tim- 
ber employs  another  to  convert  it  Into  ties 
at  a  certain  rate  per  tie  when  inspected  and 
delivered  is  hot  a  bailment  under  statutory 
definition  [Civ.  Code  1895,  §  2894].  Atlantic, 
Coast  Line  R.  Co.  v.  Baker,  118  Ga.  809,  45  S. 
B.  673. 

67.  Doyle  v.   Burns    [Iowa]    99   N.   W.    195. 

68.  Where  plaintiff  deposited  wheat  In  an 
elevator  under  an  agreement  that  he  was  to 
receive  flour  and  bran  therefor,  and  his  as- 
signors under  an  agreement  to  receive  cash, 
the  transaction  was  a  sale.  Potter  v.  Mt. 
Vernon  Roller  Mill  Co.,  101  Mo.  App.  581,  73 
S.   W.    1005. 

69.  In  a  lease  of  mining  property  certain 
personalty  was  agreed  to  be  returned  at  the 
expiration  of  the  term,  in  kind  or  value,  ac- 
cording to  an  Invoice,  at  the  lessor's  option. 
Held,  a  sale  of  the  personalty.  Scott  Mining 
&  Smelting  Co.  v.  Shultz,  67  Kan.  605,  73  P. 
903. 

1VOTE3.  Bailment  or  sale:  "Where  logs  are 
delivered  to  be  sawed  into  boards,  or  leatli- 
er  to  be  made  into  shoes,  rags  into  pa- 
per, olives  into  oil,  grapes  Into  wine,  wheat 
into  flour,  if  the  product  of  the  identical  ar- 
ticles delivered  is  to  be  returned  to  the  orig- 
inal owner  In  a  new  form.  It  is  said  to  be  a 
bailment,  and  the  title  never  vesta  in  the 
manufacturer.  If,  on  the  other  hand,  the 
manufacturer  Is  not  bound  to  return  the 
same  wheat,  or  flour,  or  paper,  but  may  de- 
liver any  other  of  equal  value.  It  is  said  to 
be  a  sale  or  a  loan,  and  the  title  to  the 
thing  delivered  vests  in  the  manufacturer.'' 
Laflln  cfe  R.  Powder  Co.  v.  Burkhardt,  97  U. 
S.  110,  24  Law.  Ed.  973.  Quoted  in  Potter  v. 
Mt.  Vernon  Roller  Mill  Co.,  101  Mo.  App.  581, 
73  S.  W.  1005. 
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deposited  by  them,  the  transaction  is  a  bailment,  though  there  is  no  agreement 
to  return  the  identical  grain  deposited.™  A  bailment  may  result  from  the  actual 
delivery  of  property,  though  the  contract  sought  to  be  made  by  the  parties  is 
void.''^  The  contract  between  the  United  States  and  the  owners  of  mail  is  a 
bailment  of  the  letters  and  their  contents,  for  hire  of  labor  or  services.''^  A  cor- 
poration is  not  the  bailee  of  its  capital  stock  within  the  meaning  of  a  statute 
authorizing  the  assessment  and  taxation  of  property  in  the  possession  of  a  bailee.''* 

§  2.  Rights  and  liabilities  as  between  bailor  and  bailee.''* — Parties  to  a  con- 
tract of  bailment  may  substitute  a  special  contract  for  the  one  implied  by  law, 
and  in  such  case  the  express  agreement  determines  their  rights  and  liabilities.'* 
But  in  the  absence  of  a  special  contract,  the  rights  and  liabilities  of  the  parties 
are  those  that  arise  and  are  imposed  by  law.'"  Legal  ownership  of  the  property 
is  in  the  bailor,  and  the  bailee  has  bare  possession,  usually  for  some  specific  pur- 
pose.'" Mere  possession  by  the  bailee  does  not  give  him  apparent  authority  to 
seU." 

When  a  bailee  fails  to  return  property,  or  returns  it  in  a  damaged  condi- 
tion, the  burden  is  upon  him  to  show  that  the  loss  or  damage  did  not  occur  through 
his  negligence.'''  A  bailee  may  excuse  nondelivery  by  showing  paramount  title 
in  a  third  person,'"  or  seizure  of  the  goods  by  officers  of  the  law  under  prima  facie 
valid  authority,*^  or  that  the  loss  or  damage  was  caused  by  inevitable  accident  or 


70.  Potter  V.  Mt.  Vernon  Roller  Mill  Co., 
101  Mo.  App.   581,   73   S.  "W.  1005. 

71.  Contract  on  Sunday.  State  v.  Sienkie- 
wlez  [Del.  Gen.  Sess.]    55  A.  346. 

72.  National  Surety  Co.  v.  U.  S.  [C.  C.  A.] 
129    P.    70. 

73.  Ky.  St.  1899,  §  4023.  Com.  v.  Chesa- 
peake &  O.  R.  Co.,  25  Ky.  L.  R.  1126,  77  S. 
W.    186. 

74.  See  1  Curr.  L.  288. 

76.  If  there  was  an  absolute  contract  to 
return  a  boat  in  as  good  condition  as  received, 
liability  thereunder  could  not  be  avoided  by 
an  act  of  God,  the  public  enemy  or  any  vis 
major.  Direct  Nav.  Co.  v.  Davidson  [Tex. 
Civ.  App.]  74  S.  W.  790.  Bailee's  liability  on 
default  fixed  by  the  terms  of  the  written 
contract.  Hire  of  cash  register  with  $100 
forfeit  for  failure  to  return.  National  Cash 
Register  Co.  v.  Caillias,  84  N.  T.  S.  166. 
Where  the  place  of  the  return  of  a  portable 
paving  car  plant  was  changed  by  agreement, 
it  was  held  there  was  no  delivery  to  the 
owner  until  the  key  was  delivered,  and  the 
lessee  was  held  for  repairs.  Municipal  Imp. 
Go.  v.  Uvalde  Asphalt  Co.  [Tex.  Civ.  App.] 
76  S.  W.  448.  Instructions  as  to  measure  of 
damages  for  injuries  to  property  leased  con- 
flicting, one  being  on  contract  liability,  and 
one  under  the  general  rule  as  in  tort.  Smith 
v.  Stratton  [Tex.  Civ.  App.]   78  S.  W.  4. 

76.  In  such  case  evidence  of  the  owner's 
negligence,  or  an  act  of  God,  would  be  ad- 
missible to  relieve  bailee  from  liability.  Di- 
rect Nav.  Co.  V.  Davidson  [Tex.  Civ.  App.] 
74  S.  W.   790. 

77.  In  case  of  a  trust,  the  trustee  has  legal 
title  and  possession.  Held,  that  defendant 
held  certain  stock  as  bailee,  not  as  trustee, 
and  action  in  regard  thereto  could  be  main- 
tained at  law.  Doyle  v.  Burns  [Iowa]  99  N. 
W.  195. 

78.  Nichols  V.  Monjeau  [Mich.]  94  N.  W.  6. 

79.  Bissell  v.  Harris  &  Co.  [Neb.]  95  N.  W. 
779.  The  law  will  presume  the  negligence 
of  the  bailee  to  have  been  the  cause.     Dam- 


ages for  injury  to  mare  while  In  bailee's 
possession.  Jackson  v.  McDonald  [N.  J.  Law] 
57  A.  126.  Under  a  statute  requiring  ordinary 
care  of  a  bailee,  the  burden  of  showing  such 
care  Is  on  him  In  an  action  against  him  for 
failure  to  deliver  a  lost  article  [Civ.  Code, 
§8  2491,  2450].  Shropshire  v.  Sldebottom 
[Mont.]  76  P.  941.  Bailee  of  horse  for  hire 
has  burden  of  proving  death  of  horse,  while 
in  his  possession,  was  not  caused  by  his 
negligence.  Snell  v.  Cornwell,  87  N.  T.  S.  1. 
Central  The  owner  of  a  team  to  recover 
lor  damages  to  it  while  in  the  possession 
of  one  who  hired  it,  must  show  negligence  of 
the  defendant  as  the  cause  of  the  damage, 
but  need  not  show  the  exact  time  or  place  of 
such  negligence.  Wisecarver  v.  Long  & 
Camp,  120  Iowa,  59,  94  N.  W.  467.  An  instruc- 
tion that  in  order  to  recover  for  injuries  to 
a  team  while  In  the  possession  of  one  who 
hired  It,  the  owner  must  show  negligence 
of  the  one  hiring  as  the  cause  of  the  inju- 
ries, does  not  withdraw  from  the  jury  evidence 
of  the  condition  of  the  team  when  taken  out 
and  when  returned.     Id. 

80.  Calbath  v.  Hoefer,  43  Or.  366,  73  P.  10. 
Notet     "Where  a  third  person  asserts  title 

to  the  property,  the  bailee  may  be  entitled 
to  maintairt  suit  In  the  nature  of  an  inter- 
pleader. Ball  V.  Liney,  48  N.  T.  6,  13,  8  Am. 
Rep.  511.  And  when  the  third  person  claims 
title  derived  from  the  bailor  subsequent  to 
the  bailment,  the  bailee  may  compel  the 
parties  to  Interplead,  since  there  is  no  de- 
nial of  the  original  title  or  right.  Betchel 
V.  Sheafer,  117  Pa.  555,  11  A.  889.  But  the 
bailee  must  stand  Indifferent.  Lawson  v. 
Terminal  Warehouse  Co.,  70  Hun,  281,  24 
N.  T.  S.  281;  De  Zouche  v.  Garrison,  140  Pa. 
430,  21  A.  450.  And  he  cannot  thus  seek  re- 
lief from  a  state  of  affairs  brought  about 
by  his  own  misconduct.  Hatfield  v.  Mc- , 
Whorter,  40  Ga.  269.  See  note  on  "The  Right 
of  Interpleader,"  91  Am.  St.  Rep.  608. 

81.  Goods     taken     from     "warehouse     of    a 
carrier.      Southern    R.    Co.   v.    Heymann,    118 
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irresistible  force.'^  A  bailee  for  hire  is  charged  with  the  duty  of  ordinary  care 
in  the  preservation  of  the  property  deposited,*'  and  the  same  degree  of  care  is 
now  usually  required  of  a  gratuitous  bailee,'*  and  of  a  bailee  in  a  bailment  for 
the  benefit  of  both  paxties,'^  though  some  states  adhere  to  the  old  rule  and  require 
only  slight  care  of  a  bailee  acting  gratuitously.'"  To  constitute  conversion  by 
the  bailee  his  acts  must  amount  to  an  assertion  of  right  or  dominion  over  the 
property  inconsistent  with  the  bailor's  right  of  ownership,'^  and  the  purpose  of 
the  bailment.*' 

A  bailee  for  repairs'*  or  other  work,""  has  a  lien  on  the  goods  until  charges 
for  services  are  paid,  in  the  absence  of  a  special  contract."^  But  such  lien  en- 
titles the  bailee  only  to  the  bare  possession  of  the  goods."-  He  may  maintain 
detinue  for  the  goods,  or  trover  and  conversion  for  their  value,  to  the  amount 
of  his  claim,  if  wrongfully  deprived  of  his  possession,"'  but  cannot  maintain  a 
suit  in  equity  to  sell  the  property  for  paj^ment  of  the  claim."*  One  to  whom 
goods  are  delivered  for  the  purpose  of  performing  work  on  them  cannot  recover 
for  unworkmanlike  services,""  is .  liable  for  damages  caused  by  the  improper 
manner  in  which  the  work  is  done,"^  but  is  not  liable  for  the  loss  of  the  goods 
not  caused  by  his  negligence."^  The  lessee  of  property  is  liable  for  the  value  of  its 
use,  less  the  expense  of  keeping."'  In  a  suit  for  damages  for  breach  of  the  con- 
tract of  bailment,  the  bailees  are  estopped  to  deny  matters  admitted  by  them  in 
a  written  receipt  given  for  the  goods.""  A  recovery  from  a  bailee  who  has. failed 
to  account  for  goods  will  not  be  prevented  by  the  fact  that  plaintiff  could  not 


Ga.  616,  45  S.  H.  491.  A  bailee  for  reward  Is 
not  liable  for  failure  to  deliver  goods  to  the 
bailor  on  demand,  when  the  goods  were  tak- 
en under  authority  of  a  valid  legal  process, 
and  the  bailee  notified  the  bailor  of  that  fact 
within  a  reasonable  time.  Glass  v.  Hauser, 
40  Misc.   661,   83  N.  Y.  S.  177. 

82.  This  showing  places  burden  on  bailor 
to  prove  negligence  of  bailee.  Blssell  v. 
Harris  &  Co.   [Neb.]   95  N.  W.  779. 

83.  A  bailee  of  horses  liable  for  loss  Tvhen 
pasture  was  not  securely  fenced  [Civ.  Code, 
S  2491].  Shropshire  V.  Sidebottom  [Mont.] 
76    P.    941. 

84.  Bank  not  liable  for  bonds  kept  In  safe 
gratuitously,  and  stolen  by  trusted  employe. 
Smith  V.  Bllzabethport  Banking  Co.,  69  N.  J. 
Law,  288,  55  A.  248.  Where  a  carrier  receives 
personal  baggage  "with  the  expectation  that 
It  Is  to  be  accompanied  by  the  owner,  but 
the  owner  does  not  in  fact  accompany  it,  the 
carrier  is  liable  only  as  a  gratuitous  bailee. 
Trunk  rifled  while  in  baggageroom.  Wood 
V.  Maine  Cent.   R.  Co.,   98  Me.   98,   56  A.   457. 

85.  One  who  hires  a  team  must  use  or- 
dinary care  In  driving  it,  which  Includes  ob- 
serving the  team  while  on  the  road  to  note 
effect  of  travel.  Wlsecarver  v.  Long,  120 
Iowa,  59,  94  N.  W.  467. 

86.  The  mere  fact  that  a.  bailee  acting 
gratuitously,  may  expect  an  Incidental  ad- 
vantage from  his  service,  does  not  make  the 
?)ailment  one  for  hire.  Merchants  kept  money 
for  elevator  owners  to  pay  wheat  checks,  to 
keep  business  in  the  town  and  to  save  own- 
ers the  expense  of  a  safe  in  the  elevator. 
Blssell  V.  Harris  &  Co.  [Neb.]  95  N.  W.  779. 
When  one  not  a  guest  sends  baggage  to  a 
hotel  without  compensation  to  be  made,  the 
Innkeeper,  if  liable  at  all.  Is  only  liable  as 
a    gratuitous    bailee,    for    gross    negligence. 


Tulane  Hotel  Co.  v.  Holohan  [Tenn.]  79  S.  W. 
113. 

87.  Where  a  bailee  of  a  boat  left  it  In 
possession  of  the  owner,  and  never  asserted 
any  further  rights  over  it,  there  was  no 
conversion,  though  the  boat  was  not  deliv- 
ered to  the  owner  at  the  place  agreed  upon. 
Direct  Nav.  Co.  v.  Davidson  [Tex.  Civ.  App.] 
74  S.  W.  790. 

88.  State  v.  Slenklewlez  [Del.  Gen.  Bess.] 
65  A.  346.  When  one  with  ■whom  money  had 
been  left  to  pay  wheat  checks  changed  some 
of  the  bills,  and  placed  remainder  in  a  bag 
In  his  safe,  It  was  held  there  was  no  con- 
version, since  the  purpose  of  the  deposit 
was  carried  out,  and  hence  he  was  liable  only 
as  a  bailee  of  the  funds.  Blssell  v.  Harris 
[Neb.]   95  N.  W.  779. 

89.  Henderson  v.  Mahoney,  31  Tex.  Civ. 
App.  539,  72  S.  W.  1019. 

90.  Cut  garments  to  be  sewed.  Davidson 
T.  Fankuchen,  88  N.  T.  S.  196. 

91.  A  bailee  of  a  bicycle  for  repairs,  who 
agreed  to  ship  It  when  repaired  to  the  bailor, 
was  not  entitled  to  withhold  It  until  charges 
were  paid,  but  was  liable  in  damages  to  the 
bailor  for  so  wrongfully  withholding  It. 
Rollins  v.  Bowman  Cycle  Co.,  89  N.  Y.  S.  289. 

92.  93,  94.  Burrough  v.  Ely  [W.  Va.]  46  S. 
E.   371. 

95.     Long  v.  GIngold,  84  N.  Y.   S.  194. 

9«.  Dam&ge  to  skins  held  not  to  have  been 
caused  by  the  dyer.  Steinberg  v.  Schleshing- 
er,   84  N.  Y.   S.   522. 

97.  Diamond  to  be  polished  lost  because 
the  machine  which  bailor  caused  to  be  used 
was  defective.  Vroman  v.  Kryn,  86  N.  Y. 
S.  94. 

98.  Hire  of  horse.  Not  error  to  neglect  to 
so  instruct,  when  instruction  was  not  re- 
quested.    Palmer  v.  Smith  [Conn.]  56  A.  510. 

99.  Colbath  v.  Hoefer,  43  Or.  -366    73  P.  10. 
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establish  its  loss  definitely  from  its  books,  owing  to  negligent  bookkeeping,  if  its 
claim  could  be  otherwise  proven.^ 

§  3.  Rights  and  liahilities  of  thvrd  persons.^ — Bare  possession  by  a  bailee 
gives  him  no  apparent  authority  to  sell  goods  so  as  to  vest  "title  in  a  third  person,' 
and  an  absolute  sale  by  the  bailee  ends  the  bailment,  so  that  the  general  owner  has 
an  immediate  right  of  possession  on  which  he  can  maintain  trover.*  The  owner  of 
property  will  not  be  estopped  by  failure  to  promptly  disaffirm  a  sale  by  a  bailee, 
to  assert  title  against  a  subsequent  transferee,  when  he  had  no  knowledge  of  the 
intent  of  the  first  vendee  to  sell  it.^  A  bailee  for  hire  of  services  may  maintain 
an  action  of  trespass,  trover,  or  conversion,  for  the  disturbance  of  his  possession 
by  a  wrongdoer,  and  may  recover  the  value  of  the  property  as  damages."  The 
United  States,  as  the  bailee  of  mail  carried  by  it,  may  recover  from  the  surety 
of  a  mail  carrier  the  value  of  mail  matter  stolen  by  him,  while  performing  his 
duty,  whether  or  not  the  owners  have  presented  claims  for  indemnity  to  the  gov- 
ernment.'' A  mortgage  given  on  a  stock  of  goods  will  not  cover  goods  held  by 
the  mortgagor  as  bailee  only.*  A  bailee  of  a  third  person  may  assert  her  right 
to  possession  of   the  property  as  against   attaching  creditors  of  her  husband.* 

EANEIIfG    AND    riWANCE. 


;  1.  Tbe  Occupation  In  Gencinl;  Regula- 
tion,  Supervision,  Control   (403). 

§  2.  Associated  or  Incorporated  Banfeers; 
Corporate  Existence  Generally  (404),  Divi- 
dends (404).  Transfer  of  Stock  (405).  Lien 
on  Stoclc  (405).  General  Powers  (405).  Re- 
serve Fund  (406).  Personal  Liability  of  Di- 
rectors and  Officers  (406).  An  Action 
.\gainst  Wrongdoing  Directors  (407).  Un- 
authorized Acts  (408).  Official  or  Individual 
Capacity  (409).  Notice  to  Banlt  from  Knowl- 
edge of  Officers  (409).  Winding  Up  (410). 
Reorganization  (411).  Stocltliolders'  Indi- 
vidual Liability   (411). 

§~3.  National  Banks;  OiHBcers  and  'Exam- 
inera  (412).  Powers  (412).  Violation  of 
Banking  Act  (413).  Stock  (413).  Receiver- 
ship (413).  Enforcement  of  Stockholders' 
Liability  (414).  State  Interference  and  Pow- 
ers of  State  Courts  (414).  Usury  by  Na- 
tional Banks  (415). 

§  4.  Savings  Banks  (415).  Powers  (416). 
Liabilities  of  Directors  (416).  Rules  (416). 
Reliance  on  Passbooks  (416).  Deposits  and 
Repayment  (417). 


§  5.  Loan,  Investment,  and  Trust  Compa- 
nies (417). 

§  6.  Deposits  and  Repayment  Thereof; 
Checks,  Drafts,  Certificates,  Receipts,  Cred- 
its (417).  Relation  of  Banker  and  Depositor 
(417).  Evidence  of  Deposit  (418).  Letters 
of  Credit  (418).  Repayment  of  Deposits 
(418).  Overdrafts  (420).  Forged  or  Altered 
Checks  and  Drafts  (420).  Checks  Drawn 
Without  Authority  (422).  Set-Off  of  Debts 
Due  Bank  Against  Deposit  (422).  Deposits 
Received  After  Insolvency  (423).  General 
Deposits  (423).  Special  Deposits  (423).  Spe- 
cific Deposits  (424).  Trust  Funds  (424). 
Slander  of  Credit  or  Damages  for  Failure  to 
Pay  Checlcs  (424).  Actions  to  Recover  De- 
posits (424).  Defenses  (425).  Notes  Paya- 
ble at  Bank  (425).     Certifications   (425). 

§  7.  Loans  and  Discounts  (42G>.  Drafts 
with  Bills  of  Lading  Attached   (426). 

§  8.  ColIcctioiiH  (426),  see  special  article  p. 
428.  Duty  to  Preserve  Riglits  of  Parties 
(427). 

§  A.  Oilcnses  Agralnst  Banking  Lbits; 
Penalties  (427).  Receipt  of  Deposits  When 
Insolvent   (427). 


§  1.     The    occupation    in    general;    regulation,    supervision,    control}'* — The 
right  to  carry  on  a  banldng  business  is  not  a  franchise,  it  belonging  to  the  citizens 


1.  Knoop,  Freirick  &  Co.'s  Agency  v.  Co- 
lumbus Compress  Co.   CMlss.]   36  So.    258. 

2.  See  1  Curr.  L.  289. 

3.  Nichols  V.  Monjeau  [Mich.]  94  N.  W.  6. 
A  mere  bailee  for  storage  has  no  authority 
to  sell,  and  a  bona  flde  purchaser  from  hira 
does  not  acquire  title  as  against  the  real 
owner.  Ullman,  Einstein  &  Co.  v.  Blddle,  53 
W.  Va.  415,  44  S.  B.  280.  The  bare  fact  that 
the  owner  of  property  intrusts  its  custody  to 
another  does  not  give  that  other  any  ap- 
parent authority  to  sell  and  pass  title  to  a 
third  person  Applied  in  case  of  a  clerk  who 
sold  goods  as  his  own.  Ball-Barnhart-Put- 
man  Co.  v.  Lane  [Mich]  97  N.  W.  727. 

4.  Lessee  sold  lasting  machlijiejs.  United 
Shoe  Machinery  Co.  v.  Holt  [Mass.]  69  N.  E. 
1056. 


B.     Nichols  V.  Monjeau  [Mich.]   94  N.  W.  6. 

e.  Applied  to  a  case  where  the  United 
States  recovered  from  a  surety  company  the 
value  of  registered  mall  matter  stolen  by  a 
letter  carrier.  National  Surety  Co.  v.  U.  S. 
[C.  C.  A.]  129  F.  70.  A  bailee  of  goods  sued 
for  labor  performed  on  the  goods  by  a  third 
person  may  maintain  a  counterclaim  for  their 
conversion.  Bailee  sent  goods  to  be  laun- 
dered and  returned.  Langfelder  v.  Renouf, 
84  N.  T.   S.   236. 

7.  National  Surety  Co.  v.  U.  S.  [C.  C.  A.] 
129   F.    70. 

8.  Furst  Bros.  v.  Commercial  Bank,  IIT 
Ga.  472,  43  S.  B.  728. 

9.  Vermillion  v.  Parsons,  101  Mo.  App. 
602,   73   S.  W.   994. 

10.  See  1  Curr.  L.  289. 
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generally  ;^^  but  the  right  to  carry  on  such  business  through  the  agency  of  a  cor- 
poration is  a  franchise,  dependent  on  a  grant  of  corporate  powers  by  the  state,'^ 
In  some  states,  statutes  regulate  the  amount  of  capital  individuals  must  have  in 
order  to  engage  in  the  business,^'  and  the  manner  of  electing  direetors."^*  OfiBcers 
of  a  building  and  loan  association  by  participating  in  its  lawful  business  do  not 
become  private  bankers.^" 

Taxation  of  banhs" — ^An  act  exempting  the  capital  of  a  bank  from  taxation 
includes  an  exemption  from  the  imposition  of  a  license  tax  for  the  carrying  on  of 
the  banking  business.^'  Savings  banks  are  not  charitable  institutions  so  as  to  be 
exempt  from  taxation.^*  In  New  York,  the  personal  property  of  trust  companies 
is  exempt  from  local  assessment  and  taxation.^" 

§  2.  Associated  or  incorporated  hankers;  corporate  existence  generally."'' 
Stock  subscriptions."^ — A  subscription  for  stock  in  order  to  be  binding  must  have 
the  elements  of  a  contract,^^  and  it  may  be  made  by  parol.^*  Where  certain  persons 
subscribe  for  all  the  stock  of  a  bank,  agreeing  to  afterwards  apportion  it  among 
others,  a  subsequent  subscription  by  one  of  the  latter  and  a  certificate  issued  to 
him  does  not  constitute  an  overissue  invalidating  the  last  subscription.^*  A  pur- 
chase of  its  own  stock  by  a  banking  corporation,  when  legal,^'  does  not  constitute 
a  reduction  of  the  capital  stoek,^'  but  the  shares  becoming  the  property  of  the 
bank  may  be  resold  or  held  for  the  benefit  of  creditors  and  the  remaining  stock- 
holders, together  with  any  dividends  that  may  be  earned  on  it.^^ 

Dividends."^ — A  dividend  declared  in  disregard  of  statutory  regulations  is 
void.^°  Failure  to  pay  a  declared  dividend  to  all  stockholders  pro  rata  gives  rise 
to  a  cause  of  action  against  the  bank  in  favor  of  the  stockholders  discriminated 
against.^"  A  distribution  of  the  reserve  fund  will  not  be  ordered  by  the  court  in 
the  absence  of  a  showing  that  plaintiff  is  a  stockholder  and  that  the  directors  had 
refused  to  declare  dividends  to  which  he  was  entitled.'* 


11.  Bank  of  California  v.  San  Francisco, 
142  Cal.  276,  75  P.  832. 

12.  Taxation  of  a  bank.  Bank  of  Califor- 
nia V.  San  Francisco,  142.  Cal.  276,  75  P.  832. 

13.  Under  the  Laws  of  Missouri  [Rev.  St. 
1899,  §§  1278,  1299,  1301],  individuals  engag- 
ing' in  the  business  of  private  banking  in 
a  city  of  over  160,000  Inhabitants  are  not 
required  to  have  a  paid  up  capital  of  over 
$5,000,  and  when  the  law^  is  conformed  to, 
the  secretary  of  state  Is  obliged  to  issue  the 
certificate  provided  for  in  §  1277  or  manda- 
mus will  lie.  State  v.  Cook,  174  Mo.  100,  73 
S.   W.   489. 

14.  Comp.  Laws,  §  8553,  providing  for  the 
election  of  directors  on  the  cumulative  plan 
was  repealed  as  to  banks  by  Comp.  Daws,  §§ 
6101,  6153.  Attorney  General  v.  Bridgman 
[Mich.]    96  N.  "W.  438. 

15.  And  hence  are  not  guilty  of  carrying 
on  such  a  business  without  authority  from 
the  state.  State  v.  Newberry  [N.  J.  Law]  58 
A.  163. 

16.  See  Licenses,  2  Curr.  L.  730;  Taxes,  2 
Curr.  L.  1786. 

17.  Construing  the  provisions  of  the  char- 
ter of  the  Citizens'  Bank  of  Louisiana,  as 
amended  by  La.  Act  Jan.  30,  1836,  §  4.  In 
this  case  the  bank  was  incorporated  to  aid 
the  agricultural  Interests  of  the  state,  and 
the  state  assisted  by  a  loan  of  its  credit,  and 
retained  partial  control.  Citizens'  Bank  v. 
Parker,  192  U.  S.  73,  24  S.  Ct.  181. 

18.  People  V.  Miller,  84  App.  Div.  168,  82 
N.    T.    S.    621. 


19.  Construing  Laws  1901,  p.  318,  o.  132, 
§  202,  and  §  187a  (p.  316).  People  v.  Lane,  41 
Misc.  1,  83  N.  T.  S.  606. 

20,  81.     See   1  Curr.  L.   290. 

22.  Somerset  Nat.  Banking  Co.'s  Receiver 
V.  Brinkley,  24  Ky.  L.  R.  2088,  72  S.  W.  1129. 

23.  National  bank.  Somerset  Nat.  Bank- 
ing Co.'s  Receiver  v.  Adams,  24  Ky.  L.  R. 
2083,    72    S.    W.    1125. 

24.  Reorganization  of  state  bank  Into 
national.  Somerset  Nat.  Banking  Co.'s  Re- 
ceiver v.  Adams,  24  Ky.  L.  R.  2083,  72  S.  W. 
1125. 

25.  See  post.  General  powers,  p.   405. 

26.  27.  Draper  v.  Blaokwell,  138  Ala,  182, 
35  So.  HO. 

28.  See  1  Curr.  L.  290. 

29.  Construing  Rev.  St,  1899,  §  1293.  Laps- 
ley  V.  Merchants'  Bank  of  Jefferson  City  [Mo. 
App.]   78  S.  W.  1096. 

30.  Tax  dividend  declared  by  national 
bank  paid  to  some  stockholders  not  to  oth- 
ers. Redhead  v.  Iowa  Nat.  Bank  [Iowa]  98 
N.  W.  806. 

31.  Mulcahy  v.  Hlbernia  Sav.  &  Loan  Soc 
[Cal.]  77  P.  910.  An  allegation  In  the  com- 
plaint of  bad  faith  on  the  part  of  the  officers 
In  endeavoring  to  exclude  the  plaintiff  from 
membership  has  no  bearing  on  any  question  , 
relative  to  the  reserve  fund.  Id.  The  com- 
plaint alleging  as  a  reason  for  the  accumu- 
lation of  the  fund  that  the  directors  wished 
to  divide  It  amongst  themselves  on  dissolu- 
tion, the  allegation  constitutes  a  mere  con- 
clusion,  as   is  also  the   allesation   of  no   in- 


3  Cur.  Law. 


BANKING  AND  FINANCE  §  2. 


405 


Transfer  of  stock.^^ — The  stock  must  be  transferred  to  one  legally  liable  to 
assume  the  obligation  of  a  stockholder  and  who  cannot  repudiate  such  obligation." 
A  bank  may  waive  those  provisions  of  its  by-laws  relating  to  the  transfer  of  its 
stock.'*  A  statute  requiring  a  transfer  on  the  books  of  the  bank,  a  delivery  to  the 
cashier  with  instructions  to  so  transfer  it  is  insufficient.'"  The  cashier  is  not  a 
necessary  party  in  a  suit  to  compel  a  transfer  of  stock  on  the  books  of  the  bank;'" 
the  president  is  sufficient.'^  Where  a  stockholder  holds  as  a  trustee  for  future  pur- 
chasers it  is  not  necessary  to  show  authority  from  him  for  a  transfer  of  such  stock 
by  the  bank  to  a  purchaser." 

Lien  on  stock.^^ — In  Georgia,  a  bank's  lien  on  stock  being  created  by  contract 
or  by  its  charte!r  cannot  be  foreclosed  by  judicial  proceedings  unless  the  defend- 
ant is  duly  served  by  an  officer  or  by  publication.*" 

General  powers.*^ — It  is  competent  for  banks  to  form  clearing-houses,  and  the 
rules  made  supplant  the  law  as  between  themselves.*^  In  the  absence  of  statutory 
restriction,  a  solvent  banking  corporation,  not  contemplating  insolvency  or  disso- 
lution, may  purchase  its  own  stock  in  payment  of  a  previously  existing  debt  due 
from  its  stockholder,*'  and  may  contract  to  sell  another's  stock  in  a  corporation 
within  a  certain  time  and  for  a  stated  sum.**  A  bank  has  the  power  to  lease 
property,*"  and  is  liable  upon  the  covenants  of  the  lease.*"  It  may  become  a  party 
to  a  fraudulent  conspiracy,  the  same  as  a  natural  person  and  with  like  responsi- 
bility.*' Dealing  in  checks  is  part  of  the  general  powers  of  a  bank,*'  and  it  may 
under  certain  circumstances  become  an  undisclosed  principal  upon  negotiable 
paper,*"  though  it  has  no  authority  to  become  an  accommodation  surety  for  a 
business  in  which  it  has  no  interest,  and  from  which  it  can  derive  no  profit."" 
Banks  can  only  consolidate  when  authorized  by  law,  and  then  in  the  manner  pro- 
vided by  law;"^  but  where  a  bank,  in  contemplation  of  closing  up  its  business,  sells 
its  assets,  property  and  business  to  another  bank,  and  makes  arrangements  for  the 
liquidation  of  its  assets,  there  is  no  consolidation."^    Under  the  statutes  of  some 


debtedness  except  as  to  depositors,  and  hence 
fund  too  large,  the  amount  of  deposits  not 
being  shown.     Id. 

33.     See  1  Curr.  L.  291. 

33.  Transfer  to  an  infant  does  not  relieve 
transferror  from  liability.  Aldrich  v.  Bing- 
ham,   131    P.    363. 

34.  By-law  provided  that  the  transferee 
should  be  approved  by  board  of  directors, 
and  should  sign  the  by-laws.  Defendant  did 
neither,  yet  bank  canceled  old  certificate  and 
issued  her  a  new  one  and  paid  her  dividends. 
Held,  provisions  waived.  People's  Home  Sav. 
Bank  v.  Rickard,  139  Cal.  285,  73  P.  858. 

35.  Construing  Code  of  Laws  1902,  §  1894. 
White  V.  Commercial  &  Farmers'  Bank  [S.  C] 
45  S.  E.  94. 

36.  Johnson  v.  Hume  [Ala.]    36  So.   421. 

37.  Process  should  be  directed  to  him. 
Johnson  v.  Hume  [Ala.]  36  So.  421. 

38.  Reorganization  of  state  bank  into  a 
national  bank.  Somerset  Nat.  Banking  Co.'s 
Receiver  v.  Adams,  24  Ky.  L.  R.  2083,  72  S. 
W.  1125. 

39.  See  1   Curr.  L..   291. 

40.  Owens  V.  Atlanta  Trust  &  Banking  Co. 
[Ga.]   47  S.  B.  215. 

41.  See  1  Curr.  L.  291. 

42.  Rules  as  to  effect  of  indorsement. 
Crocker-Woolworth  Nat.  Bank  v.  Nevada 
Bank,  139  Cal.  664,  73  P.  456. 

43.  Draper  v.  Blackwell  &  Keith,  138  Ala. 


182,  35  So,  110.    For  effect  of  such  a  purchase, 
see  Stock  subscriptions,  ante  p.   404. 

44.  As  against  public  policy  nor.  In  this 
case,  as  violating  Laws  1892,  p.  1911,  c.  689, 
prohibiting  a  bank  from  holding  stock  In  ex- 
cess of  10  per  cent,  of  its  capital.  Guase  v. 
Commonwealth  Trust  Co.,  89  N.  T.  S.  723. 

45.  Weeks  v.  International  Trust  Co.  [C.  C. 
A.]  125  F.  370. 

4«.  Where,  owing  to  Insolvency  and  the 
appointment  of  a  receiver,  a  bank  vacates 
its  premises  and  thus  breaks  the  covenants 
in  a  lease,  it  is  liable  in  damages  to  the 
lessor.  McGraw  v.  Union  Trust  Co.  [Mich.] 
98  N.  W.  390. 

47.  Wright  V.  Stewart,  130  F.  906. 

48.  The  fact  that  a  bank  purchased  a 
check  instead  of  receiving  it  for  collection 
is  not  a  deviation  from  the  usual  course  of 
business  so  as  to  show  bad  faith.  Citizens' 
State  Bank  v.  Cowles,  89  App.  Div.  281,  86 
N.  T.  S.  38. 

49.  Lewis  v.  First  Nat.  Bank  [Neb.]  96 
N.  W.  355. 

50.  Surety  on  replevin  bond.  Sturdevant 
Bros.  &  Co.  V.  Farmers'  &  Merchants'  Bank 
[Neb.]   96  N.  W.  819. 

61.  On  Jan.  16,  1896,  there  was  no  law 
in  Oklahoma  authorizing  two  banks  to  con- 
solidate. Overstreet  v.  Citizens'  Bank,  11 
Okl.  383,  72  P.  379. 

62.  Overstreet  v.  Citizens'  Bank,  18  Okl. 
383,  72  P.  379. 
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states,  the  bank  through  its  officers  is  the  agent  of  the  stockholders  in  listing  their 
stock  for  taxation/^  and,  as  such  agent,  the  bank  cannot,  in  a  suit  to  tax  such 
shares,  raise  the  question  that  some  of  them  may  have  changed  hands,°*  nor  that 
the  proceeding  is  unconstitutional.'"' 

Besei-ve  fund. — The  amount  of  the  reserve  fund  being  left  to  the  discretion  of 
the  directors,  the  courts  will  not  attempt  to  control  them  unless  their  proceedings 
are  unfair,  or  the  officers  act  wantonly  and  in  bad  faith,  or  with  disregard  of  the 
rights  of  the  stockholders  in  such  fund.^° 

Personal  liability  of  directors  and  officers.^'' — A  director  is  only  required  to 
act  in  good  faith  and  to  exercise  such  a  degree  of  care  as  a  reasonably  prudent 
man  would  exercise  under  the  same  circumstances,"'  in  some  states,  as  such  a  man 
would  exercise  in  his  own  affairs.''''  There  is  a  marked  difference  between  the  duty 
which  the  directors  owe  to  the  bank,  and  that  which  they  owe  to  strangers  or  cred- 
itors; in  the  absence  of  statute,  they  are  not  liable  to  the  latter  for  mere  nonfeas- 
anee.°°  A  stockholder  may  bring  an  action  against  them  for  losses  occasioned  by 
their  negligence,  in  behalf  of  himself  and  all  others  in  a  like  situation,  either  after 
demand  made  that  the  bank  should  bring  the  action,  and  its  refusal,  or  without 
demand,  where  the  persons  committing  the  wrongful  acts  continue  as  directors ;'' 
but  such  plaintiff  must  be  a  stockholder  both  at  the  time  of  the  commission  of  the 
acts  complained  of,  and  at  the  time  of  the  commencement  of  the  action  ;°^  the 
plaintiff  not  being  so  qualified,  a  qualified  stockliolder  being  permitted  by  the  court 
to  intervene,  the  complaint  should  not  be  dismissed."^  In  most  states,  banks  are 
prohibited  from  investing  funds  in  trade  or  commerce,  and  the  directors  are  liable 
for  a  loss  sustained  thereby  ;°*  they  are  also  liable  for  money  loaned  to  borrowers 
who  were  insolvent  at  the  time,  to  the  knowledge  of  the  directors. °°  An  allegation 
that  overdrafts  were  negligently  permitted  is  sustained  by  proof  of  illegal  over- 
drafts."" In  some  states,  by  statute,  a  director  is  required  to  examine  into  the  af- 
fairs of  the  bank,  and  it  is  no  excuse  for  failure  to  do  so  that  the  cashier's  fraud 
was  so  skillfully  done  that  such  an  examination  would  not  have  revealed  the  same,*" 
but  this  need  not  be  done  personally,  for  the  custom  of  appointing  discoimt  and 
examining  committees  to  attend  to  the  details  of  the  management  of  the  business 
is  a  reasonable  one."'  A  director  may  do  business  with  a  bank,  and,  so  long  as  he 
does  not  act  for  the  bank  as  well  as  for  himself,  his  relation  to  the  banlc  is  the  same 
as  any  other  patron."" 

A  banker  without  compensation,  investing  and  collecting  the  money  of  a  de- 
positor, is  bound  to  exercise  ordinary  care  and  diligence,'"  and  is  responsible  for 


53.  Under  Ky.  St.  1903,  §  4241,  as  to  notice 
In  proceedings  to  tax  omitted  property.  Com. 
V.  Citizens'  Nat.  Bank,  25  Ky.  L.  R.  2100,  80 
a.  W.  158. 

54.  Com.  V.  Citizens'  Nat.  Banlc,  25  Ky. 
U  R.   2100,  80  S.  "W.  158. 

55.  As  violating  the  14th  amendment  to 
the  United  States  Constitution.  Com.  v.  Citi- 
zens' Nat.  Bank,  25  Ky.  L.  R.  2100,  80  S.  W. 
168. 

56.  St.  1862,  p.  200,  c.  187,  §  11,  does  not 
prevent  a  bank  from  creating  a  reserve  fund 
in  excess  of  $100,000.  The  accumulation  of 
a  reserved  fund  of  $250,000  is  not  of  Itself 
fraudulent.  Muloahy  v.  Hlbernla  Sav.  &  Loan 
Soc.    [Cal.]    77   P.    910. 

57.  See  1  Curr.  L.  291. 

B8.     Stone  v.  Rottman  [Mo.]  82  3.  W.  76. 

note;.  Liability  and  duties  of  directors: 
Directors  are  charged  with  the  duties  of 
trustees,  and  must  use  good  faith  in  the  care 


of  the  bank's  property.  For  a  violation  of 
these  duties  they  are  liable  to  account  In 
equity,  the  same  as  other  trustees.  Bos- 
worth  V.  Allen,  168  N.  T.  157,  61  N.  E.  163, 
85  Am.  St.  Rep.  667. — Prom  note  in  Winches- 
ter V.  Howard  [Cal.]  89  Am.  St.  Rep.  169. 

59.  Hanna  v.   Lyon    [N.   T.]    71   N.   E.   778. 

60.  Stone  v.  Rottman  [Mo.]   82  S.  W.  76. 

61.  62,  63.  Hanna  v.  Lyon  [N.  T.]  71  N.  B. 
778. 

64,  65,  66.  Stone  v.  Rottman  [Mo.]  82  S.  W. 
76. 

67.  Gen.  St.  1901,  §§  471,  472.  Forbes  v. 
Mohr  [ICan.]  76  P.  827. 

68.  Stone  v.  Rottman  [Mo.]  82  S.  "W.  76. 

69.  Representations  by  a  director  as  to  the 
financial  conditions  of  the  maker  and  In- 
dorser  of  a  note  he  wished  to  discount.  St. 
Johns  Nat.  Bank  v.  Steel  [Mich.]  97  N.  W. 
704. 

70.  71.     Watson  v.  Fagner,   208  111.   136,   70 
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any  loss  resulting  from  a  failure  to  do  so;^^  nor  is  lie  relieved  from  such  respon- 
sibility by  the  fact  that  the  depositor  made  no  attempt  to  collect  the  money  in- 
vested.''^ As  to  what  is  admissible  in  evidence  to  show  good  faith  and  prudence, 
see  notes.' ^ 

A  cashier  is  not  absolutely  liable  for  overdrafts  of  a  customer  allowed  by  him 
according  to  the  custom  and  usage  of  the  bank,  and  upon  the  advice  of  the  presi- 
dent and  directors;''*  neither  is  he  negligent  in  relying  upon  an  identification  by 
one  personally  known  to  him,  there  being  nothing  in  that  person's  reputation  or 
the  transactions  that  would  excite  the  suspicions  of  an  ordinarily  prudent  man.'" 
The  cashier  is  not  individually  liable  for  the  breach  of  a  contract  made  in  his  offi- 
cial capacity.''"  In  an  action  against  a  cashier  for  conversion  of  the  bailie's  money, 
it  is  immaterial  to  whom  he  gave  it,  for  what  he  spent  it,  or  whether  he  loaned 
it  to  a  solvent  or  insolvent  corporation.'". 

An  officer  of  a  bank  is  liable  for  the  natural  and  direct  results  of  his  acts,  not- 
withstanding that  some  of  his  superiors  may  have  been  careless  and  some  dishon- 
est;'* but  when  acting  in  good  faith,  he  is  not  liable  for  the  bank's  own  negli- 
genee.'''  Officers  of  a  bank  who  are  concerned  in  a  misappropriation  of  its  funds 
are  liable,  although  they  do  not  profit  thereby;^"  and  those  who  negligently  fail  to 
prevent  it  when  they  have  knowledge  of  it  are  within  that  category.^^  In  Iowa,  a 
loan  to  an  officer  of  a  bank  must  be  passed  upon  by  the  board  of  directors.*''  Stat- 
utes in  some  states  render  bank  officials  criminally  liable  for  receiving  deposits 
after  knowledge  of  banlc's  insolvency.*'  A  bank  may  ratify  the  acts  of  its  officers 
and  thus  relieve  them  from  liability.** 

An  action  against  wrongdoing  dvrectors.^^  Powers  of  officers  and  right  to 
represent  feawfc.*" — As  between  a  bank  and  innocent  third  parties  who  have  dealt 
with  its  agents,  authority  may  sometimes  be  inferred  from  a  course  of  dealing.*' 
It  is  without  the  general  scope  of  a  bank  president's  authority  to  agree  to  sell 
pledged  property  at  a  price  bid  therefor  at  a  sale;**  but  the  bank  by  buying  the 


N.  E.  23.  If  he  loans  It  to  persons  largely 
indebted  to  the  bank,  who  afterward  become 
insolvent,  the  suspicion  arises  that  it  was 
loaned  with  a  view  to  carrying  the  borrower 
along  until  the  money  due  the  bank  could 
be  collected.     Id. 

73.  Watson  v.  Fagner,  20S  111.  136,  70  N.  B. 
23. 

73.  In  an  action  against  the  president  of 
a  bank  for  loaning  the  money  of  the  bank  on 
worthless  collateral,  evidence  that  such  col- 
lateral was  received  by  other  banks  with 
other  security  in  loans  to  the  same  party  is 
admissible  when  it  is  shown  what  estimate 
was  placed  by  them  on  the  questionable  se- 
curity. Seventeenth  Ward  Bank  v.  Smith,  83 
App.  Div.  64,  82  N.  T.  S.  529.  The  fact  that 
other  banks  had  made  loans  to  the  same 
party  for  which  none  of  the  collaterals  in 
question  appeared  to  have  been  accepted  as 
security  is  irrelevant  in  such  an  action.     Id. 

74.  Only  required  to  exercise  the  care  and 
judgment  of  an  ordinarily  prudent  man. 
First  Nat.  Bank  v.  Reese,  25  Ky.  L.  R.  778, 
76   S.   W.   384. 

75.  King  V.  Exchange  Bank  [Mo.  App.]  78 
S.  W.   1038. 

76.  Pease  v.  Francis  [R.  I.]  55  A.  686. 

77.  Allegations  of  these  matters  will  be 
stricken  from  the  pleadings.  First  Nat.  Bank 
v.  Gaddis,  31  Wash.  596,  72  P.  460. 

78.  Fiala  v.  Alnsworth  [Neb.]  94  N.  W. 
IBS. 


79.  A  bank  took  notes  for  collection,  the 
notes  being  indorsed  by  its  president.  The 
bank  later  delivered  up  the  original  notes 
and  made  further  advances;  these  notes  the 
president  did  not  indorse.  Held,  he  was  not 
liable  for  falling  to  tell  bank  of  debtor's  pri- 
vate and  secured  debt  to  him,  where  the  ad- 
vances were  made  without  his  knowledge 
and  at  the  time  of  the  maturity  of  the  origi- 
nal debt,  the  debtor's  property  was  sufficient 
to  pay  both.  Bank  of  Newport  v.  Watson 
[Ark.]   74  S.  W.   15. 

80,  81.  Flala  v.  Alnsworth  [Neb.]  94  N.  W. 
153. 

82.  A  blanket  resolution  affords  no  pro- 
tection [Acts  15th  Gen.  Assem.  p.  52,  c.  60, 
§  17].  German  Sav.  Bank  v.  Des  Moines  Nat. 
Bank,  122  Iowa,  737,  98  N.  W.  606. 

83.  2  Ball.  Ann.  Codes  &  St.  §  7121  Is  not 
unconstitutional  as  violating  art.  12,  §  12  of 
the  Washington  State  Constitution.  State  v. 
Oleson    [Wash.]    76   P.    686. 

84.  Acquiescing  for  five  years  In  the  loan- 
ing of  money  to  a  speculative  corporation 
held  to  relieve  cashier  from  liability.  First 
Nat.  Bank  v.  Gaddis,  31  Wash.  596,  72  P.  460. 

85.  86.     See   1    Curr.   L.    292. 

87.  Contract  entered  into  by  president  and 
treasurer  without  authority  of  board  of  di- 
rectors. Smith  V.  Bank  of  New  England  [N. 
H.]    54   A.    385. 

88.  Even  though  he  owned  a  controlling 
interest    in    said    bank.      Agreed    to    sell    to 
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property  and  keeping  it  with  knowledge  of  the  agreement  and  fraud  becomes  liable 
therefor,  and  cannot  refuse  to  sell  to  the  surety  on  the  ground  that  the  amount 
bid  was  insufficient  to  pay  the  debt.'°  Acts  of  a  cashier  in  the  usual  course  of 
business  and  within  the  apparent  scope  of  his  authority  are  binding  on  the  bank.*" 
He  is  the  agent  of  the  bank  in  transmitting  funds  for  a  depositor,*^  and  being 
the  collecting  ofBcer  of  the  bank,  he  has  the  power  to  enter  into  a  contract  looking 
towards  the  collection  of  debts  due  the  bank,'^  and  in  doing  so,  may  obligate  the 
bank  to  pay  one  a  reasonable  commission  for  procuring  a  purchaser  of  real  estate 
held  by  the  bank,  under  a  mortgage,  as  security  for  a  debt."'  He  has  no  authority 
to  knowingly  accept  a  worthless  check  on  another  bank  and  charge  his  bank  with 
the  amount  thereof,"*  nor  can  he  generally  bind  the  bank  by  an  issuance  of  drafts 
or  certified  checks  when  given  for  his  private  business,"^  nor  has  he  any  apparent 
or  implied  authority  to  make  any  representation  on  behalf  of  the  bank  as  to  the 
solvency  of  one  of  its  debtors.""  A  bank  may  recover  funds  misappropriated  by 
its  cashier  from  one  receiving  them  with  knowledge  of  the  misappropriation,®'  and 
it  is  no  defense  to  this  action  that  the  directors  were  negligent."'  Fraud  by  the 
cashier  when  acting  in  his  official  capacity  is  fraud  of  the  bank.""  Authority  to  a 
cashier  to  buy  and  sell  stocks  covers  purchases  made  for  cash  and  on  margins.^ 
Under  a  statute  requiring  claims  •  against  a  decedent's  estate  to  be  sworn  to,  the 
claim  of  a  bank  may  be  verified  by  the  cashier  where  the  president  is  the  adminis- 
trator of  the  estate.*  A  teller  may  be  authorized  to  enter  into  a  transaction  by 
custom  and  usage,'  to  discount  notes.* 

Unauthorized  acts.' — A  bank  is  estopped  to  deny  an  officer's  authority  to  do 
an  ultra  vires  act  not  malum  in  se  or  malum  prohibitum,"  and  when  within  the 
apparent  scope  of  his  authority,'  when  to  do  so  would  injure  an  innocent  person 
who  has  dealt  with  the  officer  on  the  faith  of  his  apparent  authority.  Where  un- 
authorized acts  of  an  officer  of  a  bank  are  done  under  circumstances  raising  no 
implication  of  authority,  and  are  never  ratified  by  the  bank,  the  bank  is  not  bound 


surety  on  debt.    Memphis  City  Bank  v.  Smith, 
110  Tenn.  337,  75  S.  W.  1065. 

The  fact  that  the  president  and  treasurer 
executed  the  contract  in  question  can  be  con- 
sidered with  other  executive  acts  performed 
by  them  without  special  authorization,  as 
bearing  on  the  question  of  Implied  author- 
ity to  execute  the  contract.  Smith  v.  Bank 
of  New  England   [N.  H.)    54  A.  385. 

89.  Memphis  City  Bank  v.  Smith,  110  Tenn. 
337,  75  S.  W.  1065. 

90.  Agreement  to  hold  securities  deposited 
for  collection  for  another.  Mercantile  Nat. 
Bank  v.  Peabody  [Colo.  App.]    72  P.   611. 

91.  Bank  Is  liable  for  misappropriation  of 
funds.  Goshorn  v.  People's  Nat.  Bank  [Ind. 
App.]    69  N.  B.  185. 

92.  93.  First  Nat.  Bank  v.  RatUft  [Tex. 
Civ.  App.]  76  S.  W.  591. 

94.  Van  Buren  County  Sav.  Bank  v.  Stir- 
ling Woolen  Mills  [Iowa]  94  N.  W.  945. 

95.  A  debtor  of  a  cashier  taking  a  certiflecf 
check  drawn  by  the  latter  upon  his  bank  is 
bound  to  take  notice  of  the  latter's  authority 
to  make  such  particular  certification.  Ran- 
kin V.  Bush,  87  N.  T.  S.  539. 

There  Is  no  presumption  that  the  wrongdoer 
has  paid  value  or  made  restitution,  and  the 
burden  Is  upon  those  claiming  that  he  did 
to  prove  It.  Mendel  v.  Boyd  [Neb.]  99  N.  "W. 
493.  A  bank  cannot  recover  the  amount 
collected  on  a  cashier's  draft  Issued  by  its 
cashier  to  his  individual  creditor,  the  cash- 
ier having  Implied  authority  through  custom 


and   usage   to   so   do.     Campbell   v.   National 
Broadway  Bank  [C.  C.  A.]  130  P.  699. 

96.  Taylor  v.  Commercial  Bank.  174  N.  Y. 
181,  66  N.  E.  726. 

97.  Draft  by  cashier,  over  his  official  title, 
on  correspondent,  to  be  used  In  speculation, 
held  knowledge  to  commission  company  of 
abuse  of  authority  on  the  part  of  the  cash- 
ier. Kitchens  v.  Teasdale  Comm.  Co.  [Mo. 
App.]  79  S.  W.  1177. 

98.  Kitchens  v.  Teasdale  Comm.  Co.  [Mo. 
App.]   79  S.  W.  1177. 

99.  Fraud  In  obtaining  collateral  for  debt 
of  bank  when  bank  was  Insolvent.  Hallett 
v.  Fish,  120  F.  986. 

1.  Bank  claimed  to  be  exempt  from  lia- 
bility for  purchases  on  margins.  National 
Bank  of  Boyertown  v.  Frldenberg,  206  Pa. 
243,   65  A.   960. 

2.  Cox  V.  Hlgglnbotham's  Adm'r,  25  Ky.  L. 
R.  1057,  76  S.  W.  1079. 

8,  4.  lowa'Nat.  Bank  v.  Sherman  [S.  D.] 
97  N.  "W.  12. 

6.     See  1  Curr.  L.  293. 

6.  An  executed  ultra  vires  agreement. 
Tork  v.  Farmers'  Bank  [Mo.  App.]  79  S.  W. 
968. 

7.  The  act  of  a  cashier  In  obligating  the 
bank  as  an  accommodation  surety  on  a  re- 
plevin bond,  in  a  suit  In  which  It  has  no  In- 
terest, is  not  within  his  apparent  authority. 
Sturdevant  Bros.  &  Co.  v.  Farmers'  &  Mer- 
chants' Bank  [Neb.]   95  N.  W.   819. 
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thereby."  A  third  person  is  bound  to  know  that  a  cashier  cannot  deal  with  him- 
self individually,  and  hence  the  bank  is  not  bound  by  the  acts  of  the  cashier  in 
such  a  transaction."  Unauthorized  acts  may  be  ratified  by  accepting  the  benefits 
of  the  transaction/"  or  by  subsequent  knowledge  and  assent,^^  and  knowing,  the 
assent  may  be  shown  by  silence  and  acquiescence,  as  well  as  by  formal  vote  of  rati- 
fication.^^ An  unauthorized  application  of  money  by  a  bank  may  be  ratified  by 
the  depositor.^' 

Official  or  individual  capacity}* — One  acting  as  a  director  and  cashier  of  a 
bank  is  an  implied  trustee  or  agent  for  it.^°  The  fact  that  a  cashier  is  personally 
interested  in  a  transaction  is  sufficient  to  put  the  other  party  upon  inquiry  as  to 
the  actual  extent  of  the  cashier's  power,^°  he  has  no  implied  authority  to  dispose  of 
the  funds  of  the  bank  in  satisfaction  of  his  private  debts,"  and  the  bank  can  re- 
cover from  the  party  receiving  the  same  the  amount  so  paid.^*  In  making  an 
agreement  with  a  debtor  that  certain  money  shall  be  applied  in  a  particular  man- 
ner to  his  indebtedness  a  cashier  acts  in  his  official  capacity.'" 

Notice  to  bank  from  hnowledge  of  officers."'' — Knowledge  of  the  president  of 
fraud  in  an  agreement  to  sell  pledged  property  of  a  bank  is  knowledge  of  the 
bank."'  A  bank  is  presumed  to  have  knowledge  of  the  fraud  of  its  cashier.""  An 
official's  interest  being  hostile  to  the  bank,  his  knowledge  is  not  chargeable  to  the 
bank."^  A  bank  is  not  chargeable  with  notice  of  facts  of  which  its  president  ac- 
quires knowledge  while  dealing,  in  his  private  capacity,  and  on  his  own  behalf, 
with  third  persons,"*  nor  is  knowledge  on  his  part  thus  acquired  imputable  to  the 
bank  when  dealing  with  him  as  an  individual.""  The  fact  that  officers  of  a  bank 
are  stockholders  in  a  corporation,  which  is  the  payee  of  a  note,  does  not  charge 
the  bank  with  constructive  notice  of  defenses  of  the  maker  of  said  note  against  the 
payee,  where  said  officers  had  no  actual  notice  thereof.""  Knowledge  of  a  director 
of  a  bank  is  not  notice  to  the  bank."'     The  holding  of  a  public  meeting  in  a  city 


8.  President  extended  time  of  payment 
of  debt.  Arbogast  v.  American  Exch.  Nat. 
Bank  [C.C.A.]   125  F.  618.  See  1  Curr.L.  293. 

9.  Guaranteed  his  Individual  notes.  Ger- 
man Sav.  Bank  v.  Des  Moines  Nat.  Bank,  122 
Iowa,  737,  98  N.  W.  606. 

10.  Cashier  procured  security  for  note  giv- 
en to  debtor  of  bank,  bank  failed  and  debt 
was  paid  by  persons  owning  the  collateral, 
held  could  look  to  the  receiver  of  the  bank 
for  reimbursement.  Hallett  v.  Fish,  120  F. 
986.  Where  a  cashier  gives  his  individual 
notes  to  a  bank  which  sold  them,  receiving 
and  retaining  the  proceeds,  it  ratifies  the 
acts  of  the  cashier.  German  Sav.  Bank  v. 
Des  Moines  Nat.  Bank,  122  Iowa,  787^  »8  N.  W. 
606.    See  1  Curr.  U  294. 

11.  Actual  knowledge  is  not  necessary,  if 
in  the  exercise  of  ordinary  care  they  ought 
to  have  known  It  is  in  law  as  If  they  knew. 
Smith  V.  Bank  of  New  England  [N.  H.]  64 
A.  386.     See  1  Curr.  L.  294. 

12.  Smith  V.  Bank  of  New  England  [N.  H.] 
54  A.  S86. 

13.  Money  to  be  applied  to  secured  debt 
and  thus  release  collateral,  money  was  ap- 
plied to  unsecured  debt,  with  knowledge  of 
these  facts  a  renewal  note  was  given  and 
interest  paid  for  two  years.  Held  ratified. 
Pease  v.  Francis  [R.  I.]  66  A.  686. 

14.  See  1  Curr.  I*  894. 

IB.  Statute  of  limitations  runs  against  the 
fraud  from  the  time  of  the  commission  of 
the  offense,  unless  concealed.  Central  Bank 
of  Kansas  City  v.  Thayer  [Mo.]  82  S.  W.  142. 


16.  Paid  Individual  debts  with  funds  of 
the  bank.  Hler  v.  Miller  [Kan.]  75  P.  77; 
Rankin  v.  Bush,  87  N.  T.  S.  539.  See  1  Curr. 
U  294. 

17.  Paid  individual  debts  by  entering 
amount  thereof  as  a  credit  on  depositor's 
bank  book.  Held,  could  recover  of  depositor. 
Hler  V.  Miller  [Kan.]  76  P.  77;  Rankin  v. 
Bush,  87  N.  Y.  S.  539.  See,  however,  Camp- 
bell V.  National  Broadway  Bank  [C.  C.  A.I 
130  F.  699. 

18.  Hler  v.  Miller   [Kan.]   76   P.  77. 
IV.     Pease  v.  Francis  [R.  I.]  55  A.  686. 

20.  See  1  Curr.  L.  295. 

21.  Memphis  City  Bank  v.  Smith,  110  Tenn. 
337,  76   S.  "W.   1065. 

22.  Embezzlement.  Goshorn  v.  People's 
Nat.  Bank  [Ind.  App.]   69  N.  E.   185. 

23.  Attorney  of  bank  was  president  of  a 
corporation  in  whose  favor  note  was  drawn. 
Note  was  without  consideration.  Davis  v. 
Boone  County  Deposit  Bank,  25  Ky.  L.  R. 
2078,  80  S.  W.  161;  Central  Bank  of  Kansas 
City  V.  Thayer  [Mo.]  82  S.  W.  142.  Knowl- 
edge of  fraud.  Camden  Safe  Deposit  &  Trust 
Co.    V.   Lord    [N.   J.    Bq.]    58    A.    607. 

24.  25.  People's  Bank  of  Talbotton  v.  Ex- 
change Bank,  116  Ga.  820,  43  S.  E.  269. 

20.  Iowa  Nat.  Bank  v.  Sherman  [S.  D.] 
97  N.  W.  12. 

27.  That  a  grantee  holds  land  as  trustee. 
Homes  Sav.  &  State  Bank  v.  Peoria  Agricul- 
tural &  Trotting  Soc,  206  111.  9,  69  N.  E.  17. 
See  1   Curr.   L,.   295. 
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does  not  constitute  notice  to  a  bank  in  said  city  of  the  action  taken  therein,  none 
of  its  officers  being  present.'" 

Winding  up.^^ — Upon  failure  of  the  bank  all  general  depositors  stand  on  an 
equality;^"  this  rule  is  not  changed  by  reason  of  the  deposit  being  a  trust  fund  to 
the  knowledge  of  the  bank.''  A  deposit  of  money  to  purchase  a  letter  of  credit 
does  not  constitute  a  trust  fund  for  the  benefit  of  bankers  honoring  drafts  drawn 
against  the  letter  of  credit,  so  as  to  give  them  priority  over  other  creditors  of  the 
bank  issuing  the  letter  of  credit. ^^  The  equity  rule  allowing  dividends  to  a  se- 
cured creditor  upon  the  full  amount  of  his  claim  obtains.''  One  who  is  induced 
by  fraud  of  the  cashier,  when  acting  in  his  official  capacity,  to  furnish  securities 
for  a  loan  to  the  bank,  but  is  not  told  that  the  bank's  capital  is  gone,  is  a  preferred 
creditor  to  the  amount  of  the  loan  paid  by  him  to  save  his  securities.'*  A  pre- 
ferred creditor  is  not  entitled  to  be  paid  from  a  fund  created  by  enforcing  the 
double  liability  of  stockholders  to  the  exclusion  of  other  creditors, "*  but  a  part  of 
thfi  general  assets  being  used  to  enforce  the  stockholder's  double  liability,  such  pre- 
ferred claim  is  entitled  to  a  preference  out  of  such  double  liability  fund  to  the 
extent  that  the  general  assets  were  so  used.'"  In  proceedings  to  wind  up  a  bank, 
the  debt  of  the  bank  to  a  creditor  who  holds  its  note,  and,  as  collateral,  notes  in- 
dorsed by  it,  is  as  regards  the  creditor's  right  to  dividends  the  bank's  note  only." 
In  some  states  debts  due  the  public  are  given  priority  over  other  claims."  The 
xeceiver  of  an  insolvent  bank  may  enjoin  the  suit  of  a  resident  creditor  brought  in 
another  state,  which  prevents  the  collection  of  the  assets  of  the  bank.'"  A  na- 
tional ianh  being  placed  in  the  hands  of  a  receiver  as  insolvent,  the  Federal  law 
from  that  moment  becomes  the  law  of  the  distribution  of  its  assets,*"  and  the 
bankruptcy  law  has  no  application  where  the  proceedings  are  under  a  special  stat- 
ute.*' The  owner  of  a  trust  fund  which  comes  into  the  hands  of  the  receiver  of 
an  insolvent  national  bank  is  not  entitled  to  interest  thereon,  when  it  has  not 
actually  earned  any.*''  The  stockholders'  agent  far  winding  up  the  affairs  of  a 
national  bank  may  be  sued  in  the  Federal  courts  irrespective  of  citizenship.*'  In 
determining  whether  the  dissolution  of  a  savings  hanh  is  "advisable,"  the  only  in- 
terests which  should  influence  the  judgment  of  the  directors  are  those  of  the 
people,**  and  a  depositor  therein  may,  as  a  depositor  and  also  as  a  citizen  of  the 


ZS.  Homes  Sav.  &  State  Bank  v.  Peoria 
Agricultural  &  Trotting  Soc,  206  111.  9,  69  N. 
B.    17. 

29.     See  1  Curr.  L.  296. 

SO.  Officer  v.  Officer,  120  Iowa,  889,  94  N. 
W.   947. 

31.  Deposit  by  executor  of  funds  of  es- 
tate. Officer  V.  Officer,  120  Iowa,  389,  94  N. 
W.  947. 

S2.  In  this  case  there  was  a  signature  card 
on  which  was  written  "Guaranty  for  a  letter 
of  credit."  Held,  did  not  alter  the  above 
rule.  Kuehne  v.  Union  Trust  Co.  [Mich.]  95 
N.  W.  715. 

33.  In  the  winding  up  of  a  bank  through 
a  receiver,  O  L.  1896,  0.  178,  §  42  et  seq. 
governs,  and  does  not  change  above  rule.  In 
re  Burke   [R.   I.]    55  A.   825. 

34.  Collaterals  advanced  by  financee  of 
cashier.  Hallett  v.  Fish,  120  F.  986;  Id.,  123 
F.  201. 

35.  Liability  of  stockholders  under  Code, 
§5  1882,  1883.  Sioux  City  Stockyards  Co.  v. 
Pribourg,  121  Iowa,  230,  96  N.  W.  747. 

36.  Sioux  City  Stockyards  Co.  v.  Fribourg, 
121  Iowa,   230,   96  N.  W.   747. 

37.  Proceedings    were    under    Gen.    Laws 


1896,  c.  178,  S  42  et  seq.  In  re  Burke  [R.  I.] 
55  A.  825. 

38.  Under  Code  1902,  5  2538.  Xilabillty 
to  a  county  is  a  debt  due  the  public.  Lock- 
wood  V.  Lockwood  [S.  C]  47  S.  E.  441. 

80.  Davis  V.  Butters  Lumber  Co.,  132  N. 
C.  233,  43  S.  B.  650. 

40.  To  the  exclusion  of  the  law  of  any 
state.  First  Nat.  Bank  v.  Selden  [C.  C.  A.I 
120  F.  212. 

41.  In   re  Burke    [R.    I.]    55    A.    826. 
43.     Hallett  v.  Fish,  123  F.  201. 

43.  Construing  Act  Aug.  13,  1888,  c.  866, 
§  4,  25  Stat.  436  [U.  S.  Comp.  St.  1901,  p.  514]. 
Weeks  v.  International  Trust  Co.  [C.  C.  A.] 
125  F.  370. 

44.  Under  P.  L.  1902,  p.  677,  o.  224.  Bar- 
rett V.  Bloomfteld  Sav.  Inst.  [N.  J.  Bq.]  54  A. 
543.  The  fact  that  a  trust  company  and  a 
national  bank  have  been  organized  in  the 
same  community  with  a  savings  bank  does 
not  show  that  the  dissolution  of  the  latter 
Is  "advisable."  Id.  Under  P.  L.  1876,  p.  346 
[the  savings  bank  act,  and  made  applicable 
by  §  52  to  institutions  already  organized]  de- 
claring that  "all  vacancies  in  such  board  by 
death,     resignation    or    otherwise,    shall    be 
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community,  maintain  a  bill  to  prevent  the  managers  of  said  bank  from  dissolving 
itj*'  and  the  fact  that  in  the  case  of  dissolution  he  will  receive  back  his  deposit  and 
share  in  the  surplus,  does  not  prevent  him  from  maintaining  such  a  bill.**  A 
savings  bank  being  dissolved,  the  surplus  should  be  divided  among  the  bona  fide 
depositors  at  the  time  of  dissolution.*^ 

Reorganization.*^ — A  bond  being  given,  pending  the  application  for  the  ap- 
pointment of  a  receiver  for  a  bank,  providing  for  the  return  of  the  assets  to  the 
officers  or  stockholders  and  a  full  settlement  by  them  within  a  certain  number  of 
years,  any  creditor  v/ho  is  a  beneficiary  of  said  bond  may  sue  thereon  after  condi- 
tion broken  to  his  damage,**  and  a  delivery  of  the  assets  to  one  of  the  makers  of 
such  bond  does  not  relieve  the  sureties  thereon  from  liability,  where  by  their  acts 
they  assent  to  such  delivery  and  ratify  it,"*"  and  an  answer  setting  up  such  taking 
of  the  property  by  the  stockholders  as  a  defense  to  a  suit  by  the  bank  should  allege 
that  the  action  was  by  a  majority  of  the  stockholders."^ 

Stockholders'  individual  lidbilityj'^ — A  registered  stockholder  is  prima  facie 
liftble,  and  the  burden  of  proof  is  upon  him  to  show  a  sale  in  good  faith,"'  and  a 
proper  attempt  to  have  the  transfer  made  upon  the  books  of  the  bank  in  accord- 
nnce  with  the  statutes,"*  though  in  some  states  the  stockholder's  liability  continues 
for  a  limited  time  after  the  transfer  of  the  stock."  A  corporation  obtaining  stock 
in  a  bank  by  reason  of  ultra  vires  acts  does  not  assume  the  stockholders'  liability. °° 
In  some  states  in  order  that  the  holder  of  bank  stock  as  collateral  may  be  exempt 
from  liability  as  to  creditors,  it  must  appfear  on  the  corporation's  books  that  he 
holds  the  stock  only  as  pledgee."''  The  liability  of  a  stockholder  is  an  obligation  to 
the  bank  in  trust  for  its  creditors,"^  and  the  bank  may  not,  as  against  creditors  or 
other  stockholders,  relieve  him  from  this  liability.""  It  is  created  by  statute,"" 
though  the  liability  is  contractual,"^  and  hence  laws  thereon  should  be  construed 
to  operate  prospectively  only,"^  and  statutes  imposing  a  double  liability  being  in 
derogation  of  the  common  law,  are  to  be  strictly  construed.'^  This  liability  may 
be  enforced,  before  the  assets  are  completely  exhausted,  upon  it  appearing  that 
they  will  be  insufficient,"*  unpaid  subscriptions  for  stock  should,  however,  first  be 
resorted  to.""  In  some  states  such  liability  is  best  enforced  in  the  creditor's  bill 
to  have  a  receiver  appointed,""  but  an  independent  action  being  brought  by  the 
receiver  the  creditors  are  not  necessary,  though  proper  parties,"'  and  the  complaint 


filled  by  the  board  of  managers,"  the  unwill- 
ingness of  the  present  managers  to  continue 
in  office  is  no  ground  for  dissolving  a  sav- 
ings bank,  where  proper  men  can  bo  found  to 
take  their  places.     Id. 

45,  46,  47.  Barrett  v.  Bloomfleld  Sav.  Inst. 
[N.  J.  Bq.]  54  A.  543. 

48.  See  1  Curr.  L.   298. 

49.  Bond  given  under  Comp.  St.  1901,  o. 
8,  S  36.  Rawson  v.  Taylor  [Neb.)  95  N.  W. 
1033. 

50.  Taylor  ▼.  Weckerly  [Neb.]  »6  N.  W. 
618. 

51.  Savings  bank.  Omaha  Sav.  Bank  v. 
Rosewater  [Neb.]  96  N.  W.  68. 

52.  See   1   Curr.   L.   296. 

53.  Schofield  V.  Twining,  127  F.  486. 

64.  Purchaser  promised  to  have  stock 
transferred,  failed  to  do  so,  held,  registered 
stockholder  liable.  Sohofleld  v.  Twining,  127 
F.  486.  Where  In  the  exercise  of  reasonable 
care  he  directs  a  proper  officer  of  the  bank 
to  make  the  transfer  on  the  books,  he  Is 
not  liable  for  the  neglect  of  the  officers  of  the 


bank  to  obey  his  direction.  Hunt  v.  Seeger 
[Minn.]  98  N.  W.  91. 

55.  In  Minnesota,  one  year.  Findings  of 
fact  of  trial  court  sustained.  Hunt  v.  Doran 
[Minn.]  100  N.  "W.  222;  Hunt  v.  Seeger  [Minn.] 
98  N.  W.   91. 

66.  White  V.  Commercial  &  Farmers'  Bank 
[S.  C]   45  S.  B.  94. 

57.  Construing  Civ.  Code,  §§  321,  322,  pro- 
viding that  all  banks  shall  keep  a  stock 
book  and  defining  a  stockholder.  Hurlburt 
V.  Arthur,  140  Cal.  103,  73  P.  734. 

58,  50.  Smathers  v.  Western  Carolina  Bank 
[N.  C]  47  S.  B.  893. 

60.  Hence  under  Code  Civ.  Proc.  §  338, 
must  be  brought  within  three  years  after 
the  cause  of  action  accrues.  Jones  v.  Gold- 
tree   Bros.   Co.    [Cal.]    77   P.    939. 

61.  Smathers  v.  Western  Carolina  Bank 
[N.  C]  47  S.  E.  893. 

68,  63.  Construing  Pub.  Laws  1897,  p.  473, 
0.  298.  Smathers  v.  Western  Carolina  Bank 
[N.  C]    47  S.  B.   893. 

64,  65,  66,  67,  68.  Smathers  v.  Western 
Carolina  Bank  [N.  C]  47  S.  B.  893. 


412 


BANKING  AND  FINANCE  8  3. 


3  Cur.  Law. 


slioTild  state  the  time  when  the  several  defendants  became  stockholders,  and  the 
dates  the  debts  were  contracted.*'  Upon  the  reorganization  of  an  insolvent  bank, 
the  stockholders  taking  part  theirein  are  primarily  liable  for  the  debts  of  the  old 
bank,''  the  stockholders  not  taking  part  in  the  reorganization  being  secondarily 
liable,'"  and  the  latter  are  not  discharged  by  the  issuance  and  delivery  by  the  re- 
organized bank  of  new  certificates  of  deposit  to  the  creditors  of  the  old.'^  A  stock- 
holder receiving  stocks'^  and  dividends"'  from  the  reorganized  bank  is  estopped  to 
deny  liability  on  the  ground  of  irregularities  or  nonassent  thereto.  Under  a  stat- 
ute allowing  the  stock  to  be  sold  by  the  bank  upon  failure  of  the  owner  to  pay  as- 
sessments levied  thereon,  money  derived  from  such  sale  belongs  to  the  owner  of  the 
stock.'* 

§  3.  National  hanks;  officers  and  examiners.''^ — In  the  absence  of  a  by-law 
the  president  of  a  national  bank  has  no  power  to  bind  the  latter  by  a  representation 
that  a  forged  signature  is  genuine,"  nor  are  its  directors  empoweTed,  without  ac- 
tion of  the  stockholders,  to  levy  an  assessment  ordered  by  the  comptroller  of  the 
currency  for  the  purpose  of  restoring  its  capital  and  enabling  it  to  continue  in 
business." 

Powers,''^ — The  powers  of  a  national  bank  under  the  national  banking  act 
are  essentially  matters  for  Federal  construction  and  interpretation,  and  in  con- 
struing said  act  state  courts  must  yield  to  and  follow  the  decisions  of  the  United 
States  supreme  court."  A  national  bank  may  take  stock  in  another  corporation 
as  collateral  and  acquire  title  to  it  upon  default  of  the  debtor,'"  it  cannot  become 
a  member  of  a  partnership,  and  cannot  become  liable  as  a  partner,'^  but  it  may, 
in  order  to  secure  paytaent  of  a  debt,  become  a  part  owner  in  severalty  of  the 
property  then  owned  by  the  partnership,  and  as  such,  liable  for  its  proportionate 
share  of  the  debts  and  expenses  incurred  in  managing  and  disposing  of  said  prop- 
erty.'^ It  may  receive  and  hold  a  building  contract  as  qpUateral  security  for  the 
repayment  of  a  pre-existing  debt."  A  national  bank  has  power  to  lease  property 
for  its  occupancy  in  conducting  its  business  for  a  term  extending  beyond  the  ex- 
piration ia  its  charter,  even  though  the  lease  is  only  alienable  upon  a  condition,'* 
and,  when  insolvent,  it  may  transfer  its  bank  building  in  consideration  of  release 
of  ground  rent,  where  the  transaction  is  fair,  public,  and  reasonable.'"  A  na- 
tional bank  has  no  power  to  bind  itself  that  a  draft  drawn  on  its  customer  will  be 
paid,"  nor  has  it  authority  to  procure  a  signature  to  a  note  for  another  bank  in 
order  that  it  may  lend  money  to  a  third  person,  and  represent  the  signature  to  be 


69,  70,  71.  In  re  Receivership  of  Germanla 
Bank  [Minn.]  98  N.  W.  341. 

72.  State  V.  Germanla  Bank  [Minn.]  96  N. 
W.  1116;  Cronstadt  v.  Wlllius,  90  Minn.  150, 
95  N.  W.  1116. 

73.  Had  transferred  stock  to  his  children 
5  years  old,  held,  made  no  difference.  Ald- 
rioh  V.  Bingham,  131  F.  363. 

74.  Indiana  statutes  (4  Burns'  Supp.  1897, 
§  13).  Chicago  Title  &  Trust  Co.  v.  State 
Bank  [C.  C.  A.]   121  F.  58. 

75.  See  1   Curr.  L.   297. 

76.  Commercial  Nat.  Bank  v.  First  Nat. 
Bank  [Tex.  Sup.]  80  S.  W.  601. 

77.  Construing-  U.  S.  Rev.  St.  55  5136,  5145 
(TJ.  S.  Comp.  St.  1901,  pp.  3455,  3463),  and  § 
5205  (U.  S.  Comp.  St.  1901,  p.  3495).  Commer- 
cial Nat.  Bank  v.  Welnhard,  192  U.  S.  243,  24 
S.    Ct.    253. 

78.  See  1  Curr.  L.  297. 

79.  First  Nat.  Bank  v.  American  Nat. 
Bank,  173  Mo.  153,  72  S.  "W.  1059.  But  the 
application  of  such  decisions  to  a  case  prop- 


erly brought  In  the  state  courts  Is  to  be 
determined  by  state  decisions.  Security  Nat. 
Bank  v.  St.  Croix  Power  Co.,  117  Wis.  211, 
94  N.  W.  74. 

80.  Union  Nat.  Bank  v.  Touzalln  Imp.  Co. 
[Neb.]    95    N.    W.    489. 

81,  82.  Merchants'  Nat.  Bank  v.  Wehrmann 
[Ohio]    68   N.   B.   1004. 

83.  As  to  whether  or  not  It  can  complete 
said  contract  on  the  death  of  the  owner, 
quaere?  Security  Nat.  Bank  v.  St.  Croix 
Power  Co.,  117  Wis.   211,  94  N.  "W.  74. 

84.  Assignable  only  by  consent  of  lessor. 
Weeks  v.  International  Trust  Co.  [C.  C.  A.] 
125  F.  370.    See  1  Curr.  L.  297. 

85.  Bank  was  in  arrears  for  taxes,  rent, 
etc.  Held,  lessor  of  ground  could  not  be 
held  to  an  accounting  by  receiver  of  bank. 
Brown  v.  Schleler,  194  U.  S.  18,  24  S.  Ct.  668. 

86.  Construing  Rev.  St.  U.  S.  §  5136  [U.  S. 
Comp.  St.  1901,  p.  3465].  First  Nat.  Bank  v. 
American  Nat.  Bank,  173  Mo.  153,  72  S.  W. 
1059. 
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genuine.*^  It  cannot  be  estopped  from  pleading  ultra  vires  by  the  performance  of 
the  contract  by  the  other  party,*'  nor  can  it  willfully  commit  a  trespass,  though 
its  ofiBeers  may  do  so,  becoming  personally  liable  therefor.*"  Under  the  United 
States  statutes  a  national  bank  is  not  subject  to  any  visitorial  powers  except  such 
as  are  authorized  thereby.*"  The  stockholder's  right  of  inspection  is  not  a  visi- 
torial power."^  No  reduction  of  capital  of  a  national  bank  can  be  made  without 
the  approval  of  the  comptroller  of  the  currency,"^  and  it  is  fairly  within  his  au- 
thority to  condition  his  approval  on  the  adoption  of  such  measures  as  he  might 
think  proper  to  do  justice  to  the  holders  of  the  original  shares." 

Violation  of  banking  act."* — The  directors  of  a  national  bank  enter  into  an 
implied  contract  with  the  depositors,  this  implied  contract  being  inherent  in  the 
contract  of  deposit,  that  the  bank  will  use  such  deposits  and  its  other  assets  in  con- 
formity with  the  safeguards  provided  by  law."*  The  depositors  may  sue  the  di- 
rectors -upon  this  implied  contract,  though  the  bank  be  insolvent,""  and  are  en- 
titled to  maintain  a  single  suit  in  equity  against  such  directors,"  such  a  bill  not 
being  multifarious,""  and  the  bill  failing  to  allege  the  date  the  deposits  were  made 
may  be  amended.""  This  cause  of  action  survives  the  death  of  the  directors,*  nor 
are  the  latter  relieved  from  liability  by  the  expiration  of  their  term  of  office." 

Stock} — A  national  bank  cannot  forbid  the  transfer  of  shares  of  its  stock  by 
a  stockholder  who  is  indebted  to  the  bank.* 

Receivership} — The  legal  existence  of  a  national  bank  is  not  cut  short  by  its 
insolvency  and  the  appointment  of  a  receiver  therefor,"  nor  by  the  expiration  of 
its  charter,^  but  it  still  continues  as  an  entity  capable  of  suing  and  being  sued." 
A  Federal  court  sitting  in  equity  has  jurisdiction,  except  in  those  cases  where  the 
comptroller  of  the  currency  has  the  power,  to  appoint  a  receiver  for  a  national 
bank  to  liquidate  its  obligations,"  and  to  authorize  him  to  collect  and  to  enforce  by 
action  the  liability  of  the  shareholders  of  the  bank.*"  The  state  courts  have  the 
power  to  appoint  a  receiver  to  wind  up  a  national  bank,  at  the  instance  of  a  stock- 
holder, in  all  cases  except  those  designated  by  act  of  congress  to  be  brought  under 
the  authority  of  the  United  States.**  The  complaint  must  show  that  plaintiff 
tried  to  get  redress  by  an  appeal  to  his  fellow-stockholders  or  to  the  directors,** 
and  there  being  a  defect  of  parties,  the  objection  cannot  be  raised  for  the  first 


87.  Commercial  Nat.  Bank  v.  First  Nat. 
Bank    [Tex.]    80   S.   W.    601. 

88.  First  Nat.  Bank  v.  American  Nat. 
Bank,   173  Mo.   153,   72  S.  W.   1059. 

89.  Meyer  v.  First  Nat.  Bank  [Idaho]  77 
P.    334. 

90.  Rev.  St.  U.  S.  5  5241  [U.  S.  Comp.  St. 
1901,  p.  3517].  Harkness  v.  Guthrie  [Utah] 
75   P.   624. 

91.  Right  given  by  Rev.  St.  Utah,  S  329, 
construed.  Harkness  v.  Guthrie  [Utah]  75  P. 
624. 

92.  Rev.  St.  U.  S.  i  5143  [U.  S.  Comp.  St. 
1901,  p.  3463].  Cogswell  v.  Second  Nat.  Bank 
[Conn.]    56  A.   674. 

93.  Create  a  trust  fund.  Question  arose 
on  objection  to  averment  In  complaint-  for 
the  appointment  of  a  receiver.  Cogswell  v. 
Second  Nat.   Bank   [Conn.]    56  A.  574. 

94.  See  1  Curr.  L.  298. 

95.  9«,  97,  98,  99,  1,  2.  Boyd  V.  Schneider 
[C.  C.  A.]  131  F.  223. 

3.  See  1  Curr.  L.  298. 

4.  Under  a  by-law  while  Indebted  to  the 
bank  a  stockholder  could  not  transfer  stock 
except   with    consent    of   board    of   directors. 


Third  Nat.  Bank  v.  Buffalo  German  Ins.  Co., 
193  U.  S.  581,  24  S.  Ct.  524. 
8.     See    1    Curr.   L.    298. 

6.  Camp  V.  First  Nat.  Bank  [Fla.]  33  So. 
241.     See   1    Curr.   L.    298. 

7.  Cogswell  V.  Second  Nat.  Bank  [Conn.] 
66  A.  574. 

8.  Where  the  legal  title  to  a  note,  not  an 
asset  of  the  bank,  is  In  Its  name,  but  the 
beneficial  ownership  In  another,  such  bank 
may  maintain  a  suit  In  its  own  name  to  re- 
cover the  amount  of  the  note.  Camp  v.  First 
Nat.  Bank   [Fla.]    33  So.   241. 

May  still  be  sued  by  a  stockholder  and  ces- 
tui que  trust  of  a  special  trust  fund  for  the 
appointment  of  a  receiver.  Cogswell  v.  Sec- 
ond Nat.  Bank  [Conn.]  56  A.  574. 

9.  Act  of  Congress  June  3,  1864,  c.  106  (13 
Stat.  99).  King  v.  Pomeroy  [C.  C.  A.]  121  F.  287. 

10.  Under  Rev.  St.  6151  [U.  S.  Comp.  St. 
1901,  p.  3465].  King  v.  Pomeroy  [C.  C.  A.] 
121  F.   287. 

11.  Cogswell  V.  Second  Nat.  Bank  [Conn.  J 
56  A.  674. 

12.  This  question  can  only  be  raised  by 
special  demurrer.  Cogswell  v.  Second  Nat. 
Bank  rConn.l   56  A.  574. 
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time  on  appeal.^'  One  suing  both  as  a  cestui  que  trust  and  as  a  stockholder  for 
the  appointment  of  a  receiver,  on  the  ground  that  those  who  liad  gained  control  of 
it  were  using  their  power  for  improper  purposes  is  entitled  to  the  protection  of 
courts  of  equity.^* 

The  receiver  of  a  national  bank  has  the  legal  title  to  the  property  covered  by 
his  appointment,  and  is  entitled  to  maintain  an  action  at  law  in  his  own  name  in 
the  state  courts,^"  he  is  the  proper  party  to  sue,  for  the  benefit  of  both  creditors  and 
stockholders,  the  directors  of  said  bank  for  sums  alleged  to  have  been  lost  by  neg- 
ligence or  mismanagement  of  the  latter,  the  fund  recovered  to  be  used  for  general 
distribution  as  assets  of  the  bank,^"  and  in  suing  in  a  Federal  court  he  is  not  bound 
to  give  a  bond  for  costs.^^ 

Enforcement  of  stockholders'  liability}^ — A  national  bank  becoming  insolv- 
ent, the  comptroller  of  the  currency  must,  within  a  reasonable  time,  make  an  ac- 
counting and  determine  the  necessity  for  an  assessment  upon  the  stockholders;" 
the  cause  of  action  on  the  liability  of  a  stockholder  not  accruing  until  an  assess- 
ment has  been:  ordered  by  the  comptro^r.'"'  This  action  is  governed  by  the  stat- 
iite  of  limitations  of  the  state  where  the  action  is  brought,''^  and  the  comptroller 
is  subject  to  the  rule  that  where  preliminary  action  is  essential  he  cannot  delay 
the  operation  of  the  statute  of  limitations  by  unnecessary  delay  in  taking  such 
action,^^  nor  will  failure  to  make  the  accounting  within  a  reasonable  time  prevent 
the  running  of  limitations."'  Federal  courts  hold  that  this  cause  of  action  does 
not  accrue  until  the  court  ascertains  its  necessity,  and  fixes  the  time  of  payment,"* 
no  action  of  the  comptroller  being  held  necessary  to  empower  a  Federal  court's 
receiver  to  enforce  the  liability  of  the  shareholders."'  The  remedy  of  a  creditor's 
suit  to  enforce  the  liability  of  shareholders  of  national  banks  in  voluntary  liqui- 
dation, is  cumulative,  not  exclusive.""  In  order  to  render  the  pledgee  of  stock  of 
a  national  bank  liable  as  a  shareholder,  it  must  appear  that  he  either  became  the 
owner  of  the  shares  in  fact,"'  or  had  held  himself  out  to  be  the  owner,  and  thereby 
estopped  himself  to  deny  his  liability  as  such."*  The  liability  of  a  trust  estate, 
depending  upon  the  power  of  the  trustee  to  make  the  estate  a  shareholder,  cannot 
be  determined  in  an  action  at  law  by  the  bank  receiver  against  the  stoclcholder."" 

State  interference  and  powers  of  state  courts.'"' — An  injunction  will  not  issue 
from  a  state  court  against  a  national  bank.'^     A  state  can  tax  the  real  estate  of 


1.3.  Cogswell  V.  Second  Nat.  Bank  [Conn.] 
56  A.  574. 

14.  Objeotiori  that  he  had  an  adequate 
remedy  at  law  held  untenable.  Cogswell  v. 
Second  Nat.  Bank   [Conn.l    56  A.   574. 

13.     Fish  V.  Olin  [Vt.]   56  A.  533. 

10.  Liability  ot  directors  Imposed  by  Rev. 
St.  §  5239  [U.  S.  Comp.  St.  1901,  p.  3515].  Boyd 
V.  Schneider,  124  F.  239.  Whether  previous 
adjudication  forfeiting  bank's  charter  Is  nec- 
essary, quaere?  Whether  It  cannot  be 
brought  by  others  than  the  receiver,  acting 
under  the  direction  of  the  comptroller  of 
the  currency,  quaere?  But  In  no  case  can 
it  be  maintained  by  the  creditors  alone.  Boyd 
V.  Schneider.  124  F.  239. 

17.  Construing  Rev.  St.  5  1001  [U.  S.  Comp. 
St.  1901  p.  713].  Pepper  v.  Fidelity  &  Cas- 
ualty Co.   [C.  C.  A.]   125  F.  822. 

18.  See  1  Curr.  D.  298. 

19.  SO,  31,  S».  Rankin  V.  Barton  [Kan.]  77 
P.   531. 

23.  Facts  disclosed  in  the  pleading  show- 
ing a  lack  of  diligence  In  making  such  ac- 
counting are  not   overcome   by  an  averment 


of   diligence.      Rankin   v.    Barton    [Kan.]    77 
P.   531. 

24.  When  cause  of  action  accrues  and 
statute  of  limitation  begins  to  run.  King  v. 
Pomeroy  [C.  C.  A.]  121  F.  287.  See  1  Curr. 
L.  29D. 

25.  King  V.  Pomeroy  [C.  C.  A.]  121  F. 
2S7. 

26.  Act  June  30.  1S76,  c.  156,  §  2  (19  Stat. 
63  [U.  S.  Comp.  St.  1901,  p.  3509]).  King  V. 
Pomeroy  [C.  C.  A.]   121  F.   287. 

27.  Rankin  v.  Fidelity  Ins.,  Trust  &  Sate 
Deposit  Co.,  189  U.  S.  242,  23  S.  Ct.  653,  47 
Law.  Ed.  792. 

28.  Memorandum-  by  assignee  of  pledgor. 
Pencil  memorandum  on  stock  ledger  at  bank, 
Inadmissible  in  evidence.  Estoppel  by  let- 
ters question  for  the  jury.  Rankin  v.  Fidel- 
ity Ins.,  Trust  &  Safe  Deposit  Co.,  189  U.  S. 
242,  23  S.  Ct.  553,  47  Law.  Ed.  792. 

29.  Even  though  he  alleges  that  he  holds 
the  stock  as  trustee.  Hampton  v.  Foster,  127 
F.  468. 

30.  See  1  Curr.  L.  299. 

31.  Rev.  St.  U.  S.  I  5242.  Meyer  v.  First 
Nat.  Bank  [Idaho]   77  P.  334. 
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national  banks.'*  As  to  whether  or  not  a  state  may  tax  the  stock  of  a  national 
bank  there  is  a  conflict.'"  In  New  Jersey  a  national  bank  cannot  seek  savings  de- 
posits or  attempt  to  compete  with  a  savings'  institution."* 

Usury  by  national  hanks?^ — The  right  to  recover  twice  the  amount  of  usu- 
lious  interest  paid  to  a  national  bank  is  a  right  which  survives,"'  and  is  therefore 
in  most  states  assignable/^  though  the  bank  may  relinquish  the  usurious  part," 
and  evade  the  penalty  by  a  bona  fide  sale  of  the  note."'  A  controversy  respecting 
usurious  interest  paid  to  a  national  bank  is  governed  by  the  Federal  law,  though 
the  transaction  violates  the  powers  of  such  bank.*"  The  time  the  "usurious  trans- 
action occurred,"  in  contemplation  of  the  statute,  is  the  date  of  the  payment  of 
the  usurious  interest.*^  The  bankruptcy  of  the  person  paying  such  usurious  in- 
terest does  not  preclude  him  from  recovering  under  the  statute,  after  his  dis- 
charge, where  his  trustee  in  bankruptcy  did  not  reduce  the  claim  to  possession.''^ 
Usury  is  a  defense  to  an  action  by  the  receiver,*"  and  it  does  not  discharge  the 
surety  or  guarantor  on  the  debt.** 

§  4.  Savings  hanks.*^ — A  savings  bank  is  not  a  benevolent  and  charitable 
institution,  within  the  meaning  of  taxation  laws.*" 


35.  The  jank  having  tendered  taxes  legal- 
ly due  is  not  liable  for  the  penalty  for  non- 
payment. First  Nat.  Bank  v.  Lampasas  [Tex. 
Civ.   App.]    78   S.   W.    42. 

33.  A  state  cannot  tax  the  stock  of  a  na- 
tional bank,  though  the  bank  may  render 
itself  liable  for  taxes  on  its  stock  by  offer- 
ing to  pay  it.  First  Nat.  Bank  v.  Lampasas 
[Tex.  Civ.  App.]  78  S.  W.  42.  A  state  may 
levy  a  tax  on  the  shares  of  stock  of  a  na- 
tional bank.  Construing  Rev.  St.  5  5210  (U. 
S.  Comp.  St.  1901,  p.  3498).  The  national 
banking  act  and  Kentucky  Acts  1900,  p.  65, 
o.  23.  This  tax  may  be  levied  by  counties, 
cities,  towns  or  taxing  districts  when  au- 
thorized by  the  state.  Commonwealth  v. 
Citizens'  Nat.  Bank,  25  ICy.  L.  R.  2100,  80  S. 
W.  158. 

34.  P.  L.  1876,  p.  357.  Barrett  v.  Bloom- 
field  Sav.  Inst..  64  N.  J.  Bq.  425,  54  A.  543. 

.S."!.     See   1    Curr.   L.    300. 

36.  Lasater  v.  First  Nat.  Bank  [Tex.  Civ. 
App.]  72  S.  W.  1054. 

37.  Action  may  be  maintained  by  a  part- 
ner who  has  purchased  all  Interest  in  a  firm 
which  has  paid  such  usurious  interest.  Lasa- 
ter V.  First  Nat.  Bank  [Tex.  Civ.  App.]  72  S. 
W.   1054;   Id.,   96  Tex.   345,   72   S.  W.   1057. 

WOTB.  Assignability  of  claim  for  penalty! 
.\  cause  of  action  against  a  national  bank  for 
ii.=;urious  interest  paid  to  it  is  not  assignable. 
Lloyd  V.  First  Nat.  Bank,  6  Kan.  App.  512, 
47  P.  575;  Pardee  v.  Iowa  State  Bank,  106 
Iowa,  345,  76  N.  "W.  800. — From  note  to  Citi- 
zens' Nat.  Bank  v.  Gentry  [Ky.]  56  L.  R.  A. 
673.    695. 

SS.  NOTEj.  Rigiit  to  relinqnisli  iilegnl  ex- 
cess. In  Talbot  v.  First  Nat.  Bank,  185  U.  S. 
172,  22  S.  Ct.  612,  46  Law.  Ed.  857,  the  court 
says  that  although  Interest  greater  than  the 
legal  rate  may  have  been  charged  by  a  na- 
tional bank,  such  excess  may  be  relinquished 
and  recovery  be  had  at  the  legal  rate. — From 
note  to  Citizens'  Nat.  Bank  v.  Gentry  [Ky.] 
56  L.  R.  A.  673,  679. 

39.  NOTE}.  B-raBion  of  penalty  by  banlc: 
A  national  bank  may  evade  the  penalty  for 
taking  usurious  Interest  by  selling  and  dis- 
posing of  the  note  In  good  faith,  mere  assign- 
ment   nises    nn    presumption    of   an    absolute 


sale.  First  Nat.  Bank  v.  Mlltonberger,  33 
Neb.  847,  51  N.  W.  232. — From  note  to  Citi- 
zens' Nat.  Bank  v.  Gentry  [Ky.]  66  L.  R.  A. 
673,  681. 

40.  Interest  paid  on  note,  secured  by  a 
collateral  note  and  mortgage,  the  latter  exe- 
cuted in  the  name  of  the  president  but  for 
the  benefit  of  the  bank,  thus  violating  the 
law  prohibiting  a  national  bank  from  taking 
real  estate  security  for  a  debt  coincidently 
contracted.  Schuyler  Nat.  Bank  v.  Gadsdon, 
191  U.  S.   451,  24  S.  Ct.   129. 

41.  Rev.  St.  U.  S.  §  5198  [U.  S.  Comp.  St. 
1901,  p.  3493],  barring  such  actions  after  "two 
years  from  tlie  time  the  usurious  transaction 
occurred."  Lasater  v.  First  Nat.  Bank  [Tex. 
Civ.  App.]   72  S.  "W.  1054. 

42.  Lasater  v.  First  Nat.  Bank  [Tex.  Civ. 
App.]    72  S.  W.  1054. 

43.  NOTJS.  Availability  of  usury  as  a  do- 
feuse:  The  defense  of  usury  is  available  as 
a  defense  in  an  action  by  the  receiver  of  the 
national  bank.  Hade  v.  McVay,  31  Ohio  St. 
231.  But  it  should  be  kept  in  mind  that  the 
courts  now  generally  hold  that  where  the 
usurious  interest  has  been  actually  paid  it 
la  not  available  as  a  defense,  but  only  in  a 
separate  action  to  recover  the  penalty  of 
twice  the  amount  of  interest  paid.  Childs  v. 
Alexander,  22  S.  C.  169,  holds, that  it  is  not 
available  as  a  defense  to  a  suit  by  the  as- 
signee of  the  bank. — From  note  to  Citizens' 
Nat.  Bank  v.  Gentry  [Ky.]  55  L.  R.  A.  673, 
696. 

44.  NOTE.  Does  not  AiBcllargc  surety  or 
Snarantori  A  surety  or  guarantor  of  a  debt 
to  a  national  bank  is  not  discharged  because 
the  bank  charged  or  received  usury.  Wiley 
V.  Starbuck,  44  Ind.  298;  First  Nat.  Bank  v. 
McEntire,  112  Ga.  232,  37  S.  E.  381:  First 
Nat.  Bank  v.  Garlinghouse,  22  Ohio  St.  492, 
10  Am.  Rep.  751;  Lazear  v.  Nat.  Union  Bank, 
52  Md.  78,  36  Am.  Rep.  355;  Allen  v.  First 
Nat.  Bank,  23  Ohio  St.  97. — From  note  to  Citi- 
zens' National  Bank  v.  Gentry  [Ky.]  60  L.  R. 
A.   673,   679. 

40.     See  1  Curr.  L.   300. 

46.  People  V.  Miller,  84  App.  Div.  lf.S,  82 
N.    Y.    S.    621. 
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Powers." — A  savings  bank  may  acquire  title  to  shares  of  stock  of  another  cor- 
poration, where  they  are  taken  in  good  faith  in  compromise  or  discharge  of  an 
insolvent  debtor,  and  such  action  is  for  the  best  interest  of  the  bank,*'  and  on 
thus  becoming  the  owner  of  such  stock,  it  is  liable  thereon  as  any  other  stockhold- 
er.** A  savings  bank  is  liable  for  breach  of  its  contracts.""  In  some  states  other 
banks  are  not  allowed  to  seek  savings  deposits."^  Savings  banks  are  amenable  to 
new  laws.^^ 

Liabilities  of  directors.^' — The  managers  of  a  savings  bank  are  holders  of  a 
public  trust  of  a  benevolent  and  charitable  nature,"*  as  well  as  trustees  for  the 
depositors  in  their  institution,""  and  hence  must  act  disinterestedly."" 

Rules." — By-laws  and  rules  printed  in  the  passbook  of  a  savings  bank  deliv- 
ered to  and  accepted  by  the  depositor,  at  the  time  he  opens  the  account,  constitute 
a  contract  between  the  parties."*  Rules  providing  that  the  bank  will  endeavor  to 
prevent  fraud  do  not  dispense  with  the  exercise  of  ordinary  care  and  diligence  on 
the  part  of  the  bank  ofBcials.""  A  by-law  providing  that  the  bank  shall  be  dis- 
charged by  payment  to  one  haying  the  passbook  is  operative  only  during  the  life- 
time of  the  depositor.""  A  by-law  providing  that  no  depositor  shall  receive  any 
part  of  his  deposit  without  producing  the  original  book,  unless  it  be  proved  to 
the  satisfaction  of  the  trustees  or  treasurer  that  such  book  has  been  lost,  cannot 
render  the  treasurer  or  trustees  the  final  arbiter  of  the  question  of  whether  the 
book  was  lost,  and  thus  oust  the  courts  of  their  jurisdiction,"^  nor  is  the  test  the 
arbitrary  decision  of  the  treasurer  or  trustees,  but  the  mind  of  a  reasonable  man.'^ 
Payments  made  to  a  person  other  than  the  rules  designate  axe  made  at  the  banFs 
peril. ^'  A  by-law  of  a  savings  bank  restricting  the  transfer  of  stock  is  not  bind- 
ing on  a  bona  fide  pledgee  for  value  of  the  stock  without  notice  thereof.**  A  sav- 
ings bank  may  become  estopped  to  assert  that  a  transaction  was  invalid  under  a 
by-law."" 

Reliance  on  passbooks.^" — The  bank  cannot  rely  exclusively  upon  the  posses- 


47.  See  1  Curr.  L.  300. 

48,  49.     HUl  V.  Shining  [Neb.]   95  N.  W.  24. 

50.  W^here  a  bank  operates  a  savings  de- 
partment In  Its  banking  house,  a  claim  for 
damages  for  breach  of  the  bank's  lease,  on 
the  bank's  insolvency.  Is  chargeable  pro  rata 
against  the  assets  of  each  department.  Mc- 
Graw  V.  Union  Trust  Co.  [Mich.]  98  N.  W. 
390. 

51.  P.  L.  1899,  p.  455,  does  not  repeal  P.  L. 
1876,  p.  357.  Barrett  v.  Bloomfleld  Sav.  Inst., 
64   N.   J.   Bq.    425,    54  A.   543. 

52.  The  Kansas  banking  law  of  1891  su- 
perseded the  savings  bank  act  of  1868.  West 
V.  Topeka  Sav.  Bank,  66  Kan.  524,  72  P.  262. 

53.  See  1  Curr.  L.  300. 

54.  55.  Barrett  v.  Bloomfleld  Sav.  Inst.,  64 
N.   J.   Eq.    425,   54  A.   543. 

56.  In  dissolution  proceedings  they  have 
no  right  to  destroy  the  entity  of  the  corpora- 
tion while  transferring  to  themselves  its 
good  will.  Barrett  v.  Bloomfleld  Sav.  Inst., 
64  N.  J.  Bq.   425,  54  A.   543. 

57.  See  1  Curr.  L.  301. 

58.  Ferguson  v.  Harlem  Sav.  Bank,  86  N. 
Y.  S.  825.  Rules  as  to  payment  of  money. 
Kelley  v.  Buffalo  Sav.  Bank,  88  App.  Div.  374, 
84  N.  Y.  S.  642. 

59.  By-law  that  payment  to  persons  hold- 
ing passbook  would  be  payment  to  depositor, 
and  that  bank  would  endeavor  to  prevent 
fraud.  Held,  difference  in  signatures  not 
easily    discernible    and    bank    not    negligent. 


Kelley  v.  Buffalo  Sav.  Bank,  88  App.  Div. 
374,  84  N.  Y.  S.  642.  Payment  on  forged  sig- 
nature, held  as  all  the  rules  of  Identification 
•were  exhausted,  and  as  irregularities  In  sig- 
nature were  slight,  no  negligence,  and  where 
this  testimony  was  uncontradicted  error  to 
submit  question  of  negligence  to  Jury.  Fer- 
guson v.  Harlem  Sav.  Bank,  86  N.  Y.  S.  825. 

60.  Payment  after  depositor's  death  to  one 
having  power  of  attorney  from  depositor  and 
passbook  from  depositor,  does  not  relieve 
bank.  Hoffman  v.  Union  Dime  Sav.  Inst.,  41 
Misc.  517,  85  N.  Y.  S.  16. 

61,  62.  Webber  v.  Cambrldgeport  Sav. 
Bank  [Mass.]   71  N.  E.  567. 

63.  Rule  declared  that  on  death  of  depos- 
itor deposit  should  be  paid  to  legal  repre- 
sentatives. Bank  paid  It  to  one  claiming  as 
the  donee  of  a  gift  causa  mortis,  bank  held 
liable  to  the  personal  representative.  Mahon 
V.  South  Brooklyn  Sav.  Inst.,  175  N.  Y.  69,  67 
N.  E.  118.  Under  a  similar  rule  paid  to  one 
who  held  a  power  of  attorney  not  knowing 
that  depositor  was  dead,  bank  held  liable. 
Hoffman  v.  Union  Dime  Sav.  Inst.,  41  Misc. 
517,  85  N.  Y.  S.  16. 

64.  Just  V.  State  Sav.  Bank  [Mich.]  94  N. 
W.   200. 

65.  Transfer  of  stock  without  consent  of 
directors,  new  owner  being  elected  to  the 
board  of  directors  and  recognized  as  such 
officer.  Just  v.  State  Sav.  Bank  [Mich.]  94  N. 
W.    200. 

66.  See  1  Curr.  L.  301. 
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sion  of  the  passbook,  and  even  where  a  rule  provides  that  payment  to  the  holder 
of  the  passbook  will  discharge  the  bank,  the  officials  of  the  bank  are  bound  to  ex- 
ercise ordinary  care  and  diligence."' 

Deposits  and  repayment^^ — The  depositors  in  a  savings  bank  occupy  a  double 
relation  to  the  corporation  as  such;  in  case  of  insolvency  they  are  creditors  of  the 
corporation,'"  in  other  cases  they  are  partners  or  stockholders,""  in  all  they  are  the 
cestuis  que  trustent  of  the  managers.'^  Where  two  persons  jointly  own  a  deposit 
in  a  savings  bank  the  title  to  the  whole  fund  vests  in  the  survivor,^''  and  it  is  im- 
material whether  or  not  such  survivor  has  ever  had  the  passbook  in  his  possession.''* 

§  5.  Loan,  investment,  and  trust  companies.''* — The  company  must  receive 
its  charter  under  a  constitutional  act.'"  The  contract  of  a  loan,  trust,  and  guar- 
antee company  is  not  ultra  vires  merely  because  failure  to  exercise  the  ordinary 
care  required  of  every  trustee  may  subject  it  to  an  indemnity  payment  wholly  dis- 
proportionate to  its  compensation.'"  And  such  a  company  holding  as  trustee,  and 
rating  securities  at  their  actual  worth,  is  not  a  guarantor  of  the  actual  worth 
of  the  securities.''  A  suit  against  an  insolvent  debenture  company  may  be  in- 
stituted by  one  or  more  debenture  holders  in  behalf  of  all  holders,  their  interest 
being  joint,'*  and  they  may  maintain  a  suit  against  it  to  prevent  the  wasting  of 
its  assets,  though  the  debentures  have  not  matured." 

§  6.  Deposits  and  repayment  thereof;  checks,  drafts,  certificates,  receipts, 
credits.^"  Deposits  may  be  received  from  a  gambler  with  reason  to  believe  that 
the  money  was  won  in  gaming  or  by  other  questionable  means;  but  the  bank 
crosses  the  line  of  permissibility  when,  with  a  knowledge  that  such  depositor  is 
obtaining  the  money  by  fraud  or  theft,  it  does  acts  in  aid  of  the  vraongful  means 
by  which  the  money  is  obtained.*'^  It  may  rightfully  receive  deposits  from  an 
agent  of  an  insolvent  principal,  the  latter  having  committed  an  act  of  bankruptcy 
upon  which  he  is  subsequently  adjudged  a  bankrupt.^^ 

Relation  of  hanker  and  depositor.^^ — The  relation  of  banker  and  depositor  is 
that  of  debtor  and  creditor,^*  the  banker's  liability  being  discharged  by  payment.^" 
He  cannot  repudiate  this  obligation  by  showing  that  the  name  of  the  depositor 
was  that  of  something  having  no  legal  existence."     Money  being  deposited  in  a 


67.  Kelley  v.  Buffalo  Sav.  Bank,  88  App. 
Div.  374,  84  N.  T.  S.  642;  Ferg-uson  v.  Harlem 
Sav-.  Bank,  86  N.  T.  S.  825.  See  "Rules," 
supra. 

68.  See  1  Curr.  L.  301. 

69.  One  must  here  keep  In  mind  the  dla- 
tinotlon  between  the  corporate  entity  of  a 
savings  bank  and  its  managers.  Barrett  v. 
BlQotnfield  Sav.  Inst.,  64  N.  J.  Eq.  425,  54  A. 
54S. 

70.  71.  Barrett  v.  Bloomfield  Sav.  Inst.,  64 
N.  J.  Bq.  425,  54  A.  543. 

72,  73.  Farrelly  v.  Emigrant  Industrial 
Sav.  Bank,  92  App.  Div.  529,  87  N.  Y.  S.  54. 

74.  See  1  Curr.  L.  302. 

75.  Act  1898,  p.  78,  authorizing  the  secre- 
tary of  state  to  grant  charters  to  trust  conl»- 
panles  with  banking  privileges  Is  not  uncon- 
stitutional. Mulherin  v.  Kennedy  [Ga.}  48 
S.   B.    437. 

76.  Smith  V.  Bank  of  New  England  [N.  H.] 
54  A.  385. 

77.  Stocks,  etc.,  held  as  security  for  cer- 
tificates of  deposit  issued  by  another  trust 
company.  Smith  v.  Bank  of  New  England 
[N.  H.]   54  A.   S85. 

78.  To  prevent  oflloer  of  company  from  ob- 
taining possession  of  guaranty  fund.     Chrts- 
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tlan   V.   Michigan   Debenture    Co.    [Mich.]    96 

N.  W.   22. 

79.  Christian  v.  Michigan  Debenture  Co. 
[Mich.]  96  N.  W.  22. 

80.  See  1  Curr.  D.  302. 

81.  Wright  V.  Stewart,   130  P.   905. 

82.  Interstate  Nat.  Bank  v.  Claxton  [Tex.1 
80  S.  W.  604. 

83.  See    1   Curr.    D.    302. 

84.  First  Nat.  Bank  v.  City  Nat.  Bank,  102 
Mo.  App.  35T,  T6  S.  W.  489.  Not  a  bailment. 
Arnold  v.  Sedalla  Nat.  Bank,  100  Mo.  App. 
474,  74  S.  "W.  1038;  Heath  v.  New  Bedford 
Safe  Deposit  &  Trust  Co.,  184  Mass.  481,  69  N. 
E.  215.  Garnishment.  IJeposit  by  principal 
for  use  of  his  agent.  Principal  a  debtor  of 
bank.  Curtia  v.  Parker  &  Co.,  136  Ala.  217, 
33    So.    935. 

85.  By  becoming  dissatisfied  with  delay  In 
returning  signature  card,  and  the  fact  that 
deposit  was  to  be  Immediately  withdrawn, 
the  nature  of  the  contract  is  not  changed, 
so  as  to  discharge  it  from  liability  by  return- 
ing it  to  person  unauthorized  to  receive 
same.  Heath  V.  New  Bedford  Safe  Deposit  & 
Trust  Co.,   184  Mass.  481,   69  N.  E.   215. 

86.  That  a  partnership  was  Illegal  being" 
formed  between  an  individual  and  a  corpora- 


_418 


BANKING  AND  FINANCE  §  6. 


3  Cur.  Law. 


bank  for  the  benefit  of  another,  who  is  notified  thereof  by  the  bank^  the  relation 
between  such  person  and  the  bank  is  that  of  depositor  and  banker.*^  A  bank  de- 
livering a  check  to  the  payee  at  the  request  of  the  drawer  "all  charges  to  be  paid 
by  the  payee"  is,  as  to  the  drawer,  a  gratuitous  bailee.*' 

Under  an  agi-eement  to  collect  upon  collateralSj  deposited  with  it  as  securit}', 
and  hold  the  proceeds  for  the  benefit  of  another,  a  bank  may  be  compelled  to  turn 
over  the  excess  over  the  amount  necessary  to  protect  it,  its  liability  for  which  the 
collateral  was  deposited  as  security  not  having  ended.°°  In  Oklahoma  the  remedy 
of  an  unsecured  creditor  against  a  bank  which  hypothecates  his  notes  and  credits 
•as  collateral  for  a  loan  is  an  action  under  the  Code,  not  a  suit  in  equity. °'' 

Evidence  of  deposit.^^ — A  passbook  being  sent  to  the  bank  to  be  written  up 
and  returned,  it  is  in  effect  a  demand  on  the  part  of  the  depositor  to  Imow  what 
the  bank  claims  to  be  a  statement  of  his  account,  and  a  return  of  the  book  with 
the  vouchers  is  an  answer  to  that  demand,^''  and,  no  objection  being  made  by  the  de- 
positor, it  becomes  in  effect  an  account  stated,'^  which  most  courts  hold  must  be  ex- 
amined by  the  depositor  within  a  reasonable  time,  and  if  incorrect,  repudiated,  fail- 
ure to  do  so  working  an  estoppel,"*  though  this  account  stated  may  be  questioned  for 
fraud  or  mistake;  the  burden  of  proving  such  fraud  or  mistake  clearly  and  satis- 
factorily resting  upon  the  complainant.'"  A  depositor  is  not  bound  to  examine  his 
bank  book  to  discover  whether  the  cashier  has  made  a  mistake  in  counting  the 
amount  of  the  deposit,""  the  contrary,  however,  being  held,  it  seems  that  the  de- 
positor is  not  estopped  to  controvert  the  entry  unless  the  bank  is  shown  to  have 
been  prejudiced  by  his  neglect  to  make  such  examination."'  Whether  or  not  an 
account  is  the  depositor's  individual  account  depends  upon  the  circumstances  of 
each  case."* 

Letters  of  credit. — One  has  no  claim  against  the  writer  of  a  letter  of  credit 
imless  he  knew  of  its  existence,  and  advanced  his  money  on  the  faith  of  it.""  The 
writer  of  a  letter  of  credit  cannot  apply  checks,  cashed  by  one  bank  without  any 
knowledge  of  the  existence  of  the  letter  of  credit,  to  the  extinguishment  of  the 
amount  named  in  the  letter  as  against  another  bank  subsequently  cashing  the  bear- 
er's checks  on  the  faith  of  it.^ 

Repayment  of  deposits.^ — A  bank  is  bound  to  honor  checks  drawn  on  it  by  a 
depositor  if  it  has  sufficient  funds  belonging  to  the  depositor  when  the  check  is 
presented,  and  the  funds  are  not  subject  to  any  lien  or  claim,'  or  right  of  set-ofE 
in  favor  of  the  bank,*  but  the  depositor  being  solvent  the  bank  is  liable,  though 


tion.  And  this  estoppel  is  not  terminated  by 
the  individual  partner's  debt.  VSrilley  v. 
Grocker-Woolworth  Nat.  Bank  [Cal.]  72  P. 
S32. 

87.  Heath  v.  New  Bedford  Safe  Deposit  & 
Trust  Co.,  184  Mass.   481,  69  N.   E.   215. 

88.  King  V.  Exchange  Bank  [Mo.  App.] 
78  S.  W.  1038. 

80.  Mercantile  Nat.  Bank  v.  Peabody  [Colo. 
App.]    72    P.    611. 

90.  Code  Civ.  Proe.  §§  518-520,  c.  66,  St. 
1893.  Overstreet  v.  Citizens'  Bank,  12  Okl. 
383,  72  P.   379. 

91.  See  1  Curr.  L,.   302. 

93.  Scanlon-Gipson  Lumber  Co.  v.  Ger- 
mania  Bank,  90  Minn.  478.  97  N.  W.  380. 

93.  Farry  v.  Farmers'  &  Mechanics'  Bank 
[N.  J.  Bq.]   58  A.  305. 

»4.  Scanlon-Gipson  Lumber  Co.  v.  Ger- 
manla  Bank,  90  Minn.  478,  97  N.  W.  380; 
Hennessy  Bros.  &  Evans  Co.  v.  Memphis 
Nat.  Bank  [C.  C.  A.]  129  F.  557. 

95.     Evidence    held    insufficient    to    show 


fraud.    Parry  v.  Farmers'  &  Mechanics'  Bank 
[N.  J.  Eq.]   68  A.  305. 

96.  Evidence  held  sufficient  to  show  a  de- 
mand. Kemble  v.  National  Bank  of  Rondout, 
88  N.  T.  S.  246.  On  the  question  as  to 
whether  a  bill  deposited  with  a  bank  was  a 
$100  gold  certificate  or  a  $1,000  greenback, 
the  fact  that  within  li^  hours  of  the  time  of 
the  deposit  the  depositor  had  received  a 
$1,000  greenback  and  a  $500  gold  certificate 
is  relevant.    Id. 

97.  Kemble  v.  National  Bank  of  Rondout, 
88    N.    Y.    S.    246. 

98.  Whether  deposits  belonged  to  depos- 
itor or  firm.  Bank  of  Salem  v.  Shrimpton 
[Neb.]  96  N.  W.  1002. 

99.  1.  Bank  of  Seneca  v.  First  Nat.  Bank 
[Mo.  App.]   78  S.  "Vf.  1092. 

a.     See   1   Curr.   L.    303. 

3.  Wiley  v.  Bunker  Hill  Nat.  Bank.  183 
Mass.  495,  67  N.  E.  655;  Brown  v.  Schintz, 
202   111.    509,   67   N.   E.   172. 

4.  Depositor    was     insolvent.       Owen     v. 
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the  funds  have  been  set  off  by  the  bank  against  past  due  claims,  no  notice  thereof 
having  been  given  the  depositor/  and  the  bank  is  obliged  to  honor  the  checks  of  its 
depositor  even  though  he  holds  the  money  in  a  fiduciary  capacity,  it  incurring  no 
liability  in  so  doing  as  long  as  it  does  not  participate  in  any  misapplication  of 
funds  or  breach  of  trust,*  though  the  conduct  or  course  of  dealing  of  the  depositor 
may  charge  the  bank  with  notice  that  he  is  violating  his  trust.''  For  its  refusal 
or  neglect  to  honor  the  depositor's  check  the  bank  may  be  sued  either  for  conver- 
sion or  for  money  had  and  received.*  The  statute  of  limitations  runs  againist  this 
right.'  The  check  should  be  paid  in  money.^"  The  deposit  should  be  repaid  to 
the  true  owner,  and  where  the  bank  has  sufficient  knowledge  to  put  it  on  inquiry 
that  the  depositor  is  not  the  trxic  owner,  it  is  liable  for  permitting  it  to  be 
applied  otherwise.^^  As  between  the  parties  every  legal  presumption  is  in  favor 
of  the  personal  ovraership  of  the  fund  by  the  depositor,^''  hence  the  addition  of  the 
word  "administrator"  to  the  depositor's  individual  name  has  been  held  not  to  be 
notice  to  the  bank  that  the  fund  was  held  in  a  fiduciary  capacity.^^  A  deposit  of 
money  in  a  bank  by  a  third  person  to  the  credit  of  another  does  not  show  ownership 
in  the  latter  in  the  absence  of  a  showing  of  acceptance,  or  a  presumption  of  accept- 
'  ^*     Suit  by  an  assignee  of  such  third  person  for  the  benefit  of  his  creditors  is 


ance.' 


not  an  acceptance  by  the  assignor  of  the  benefit  of  such  deposit,^^  nor  is  a  letter  by 
such  an  assignee  to  the  banlc  that  his  assignor  had  funds  in  the  bank  evidence,  in  an 
action  against  the  bank  by  the  assignee,  that  the  assignor  owned  the  funds.'?  Such 
a  deposit  being  for  the  benefit  of  the  third  party,  it  will  be  presumed  to  have  been  ac- 
cepted by  him,''  but  this  is  not  true  where  the  presumption  would  establish  an  un- 
lawful act,  or  participation  in  an  unlawful  act.'* 

When,  in  the  absence  of  fraud,  a  genuine  check  is  presented  to  a  bank  and 
received  as  a  deposit,  the  legal  effect  is  that  the  check  is  paid,'*  and  this  effect  does 
not  depend  upon  there  being  cash  enough  in  the  bank  the  moment  the  check  is  pre- 
sented to  pay  it,^"  nor  on  the  financial  condition  of  the  bank  as  shown  on  a  settle- 
ment of  its  affairs  after  insolvency.^'  The  check  being  so  presented,  the  bank  be- 
comes the  owner  thereof.^''  Where  a  bank  accepts  the  check  of  a  depositor, 
and  puts  it  to  the  credit  of  another  depositor,  it  is  equivalent  to  a  payment  in 
cash  to  such  second  depositor  of  the  amount  of  the  check, ''^  and  the  bank  cannot 
recover  from  him  the  amount  thereof  on  discovering  that  it  in  reality  had  no 
funds  of  the  drawer."     A  bank  paying  a  cheek  presented  by  a  bona  fide  holder 


American  Nat.  Bank  [Tex.  Civ.  App.]  81  S.  W. 
9-88. 

5.  Callahan  v.  Bank  of  Anderson  [S.  C] 
48  S.  B.  293. 

8v  7.  Intisrstate  Nat.  Bank  v.  Claxton 
[Tex.]   80  S.  W.  604. 

S.  York  V.  Farmers'  Bank  [Mo.  App.]  79 
S.    W.     968. 

9.  It  seems  to  have  been  held  that  the 
statute  of  limitations  runs  against  the  cause 
of  action  against  stockholders  for  indebted- 
ness to  a  depositor  from  the  time  of  deposit, 
and  the  transfer  of  such  deposit  by  check  to 
the  savings  department  of  the  bank  does  not 
interrupt  the  running  of  such  statute.  Jones 
V.  Goldtree  Bros.   Co.   [Cal.]   77  P.   939. 

10.  It  is  not  authorized  to  pay  it  in  evi- 
dences of  indebtedness  held  by  it  against  the 
agent  of  the  depositor.  Goshorn  v.  People's 
Nat.  Bank  [Ind.  App.]   69  N.  B.  185. 

11.  Depositor  was  insolvent.  Interstate 
Nat.  Bank  v.  Claxton  [Tex.  Civ.  App.]  77  S. 
W.  44.     See  1  Curr.  D.  303. 

12.  Sparrow  v.  State  Bxoh.  Bank  [Mo. 
App.]   77  S.  W.  168. 


13.  Sparrow  v.  State  Bxch.  5ank  [Mo. 
App.]  77  S.  W.  168.  The  United  States  su- 
preme court  and  many  state  courts  have  held 
contra  to  above.  See  Bank  v.  Insurance  Co., 
104  U.  S.  54,  26  Law.  Ed.  693. 

14,  15,  le,  17,  IS.  Leach  v.  First  Nat.  Bank, 
09  Mo.  App.  681,  74  S.  W.  416. 

19.  Check  presented  by  payee  as  a  de- 
posit. Montgoraei-y  County  v.  Cocliran  [C.  C. 
A.]    126    F.    456. 

20,  21.  Montgomery  County  v.  Cochran 
[C.   C.  A.]    126   F.   456. 

22.  It  being  forwarded  for  collection  to 
the  drawee  the  original  payee  cannot  recover 
from  the  drawee  who  pays  it  by  mistake  aft- 
er it  has  been  countermanded.  National 
Bank  of  New  Jersey  v.  Berrall  [N.  J.  Err.  & 
App.]    58    A.    189. 

23.  Bryan  v.  First  Nat.  Bank,  205  Pa.  7, 
64   A.    480. 

24.  Bank  had  on  its  books  funds  of  drawer 
to  meet  the  checks,  but  in  reality,  owing  to 
later  dishonor  of  certain  checks,  had  no  mon- 
ey of  his.  Bryan  v.  First  National  Bank.  205 
Pa.   7,   54  A.   480. 
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in  the  usual  course  of  business,  it  cannot  afterward  recover  back  the  money  as 
paid  by  mistake,  on  the  ground  that  payment  of  the  check  had  been  countermanded 
by  the  drawer.^"^  A  bank  may  rely  on  the  solvency  of  the  drawer  of  a  draft  de- 
posited on  his  account  with  it,  and  if  not  paid  by  the  drawee  may  charge  it  back.^° 
Whether  or  not  a  note  or  check  has  been  paid  often  depends  upon  the  circum- 
stances surrounding  the  transaction."^  The  drawing  and  delivery  of  a  check  on  a 
bank  deposit  operates  as  an  assignment  of  so  much  of  the  deposit  as  is  called  for  by 
the  check,^*  but  it  must  be  drawn  upon  a  particular  fund  and  be  accepted  by  the 
bank."^  Where,  by  a  bond  given  by  order  of  court,  a  bank  agrees  to  pay  the  de- 
posit of  a  receiver  upon  demand,  it  is  not  relieved  from  liability  to  do  so  by  an 
agreement  with  the  receiver  whereby  the  latter  agrees  to  leave  the  deposit  for  a 
specified  time.'"  A  depositor,  on  accounting  with  the  bank,  is  entitled  to  the 
benefit  of  a  deposit  made  by  a  bank  official  for  the  specific  purpose  of  paying  over- 
drafts occasioned  by  his  misappropriation  of  the  depositor's  money.^^ 

Overdrafts. — ^An  overdraft  allowed  by  a  bank  is  a  note  due  on  demand  and 
may  be  sued  on  as  such,'^  and  the  same  is  true  of  a  note  given,  payable  on  demand,- 
to  cover  it,  to  the  extent  that  the  overdraft  is  thereby  segregated  from  the  ac- 
count."    An  overdraft  draws  interest  from  the  date  of  demand  or  adjustment.'* 

Forged  or  altered  checks  and  drafts.^^ — A  bank  paying  a  check  to  one  pre- 
senting it  under  a  forged  indorsement  may  recover  back  the  amount  if  it  proceed 
with  due  diligence,""  and  may  recover  of  an  indorsee  upon  proof  that  a  prior  in- 


iS5.  National  Bank  of  New  Jersey  v.  Ber- 
rall  [N.  J.  Err.  &  App.]  58  A.  189. 

26.  Hendley  v.  Globe  Refinery  Co.  [Mo. 
App.:  79  S.  W.  1163. 

27.  Where  on  the  maturity  of  a  note,  of 
one  of  its  depositors,  sent  to  a  bank  for  col- 
lection, the  cashier  drew  his  check  In  favor 
of  the  payee  for  the  amount  of  the  note, 
made  a  memorandum  thereof  on  a  block, 
wrote  on  the  face  of  the  note  In  the  bank's 
name  that  It  waa  paid,  and  perforated  It 
and  put  in  the  flies,  and  was  then  notified  of 
the  maker's  insolvency,  held,  the  note  was 
already  paid,  nothing  remaining  besides  en- 
tries of  records  on  the  books,  but  to  remit 
the  proceeds.  Nineteenth  Ward  Bank  v. 
First  Nat.  Bank,  184  Mass.  49,  67  N.  Si.  670. 

as.  Brown  v.  Schlntz,  202  111.  509,  67  N.  B. 
172. 

29.  Revlere  v.  Chambliss  tGa.]  48  S.  E 
122.  Where  bank  answered  a  telegram, 
asking  if  the  drawer  had  money  in  the  bank, 
in  the  afilrmative,  held  an  assignment.  New 
Tork  Life  Ins.  Co.  v.  Patterson  &  Wallace 
[Tex.  Civ.  App.]    80  S.  W.  1058. 

30.  Scott  V.  Whipple,  119  Ga.  486,  46  S.  B. 
663. 

81.  Van  Buren  County  Sav.  Bank  v.  Stir- 
ling Woolen  Mills  [Iowa]  94  N.  W.  946. 

32,  33,  34.  Hennessy  Bros.  &  Evans  Co.  v. 
Memphis  Nat.  Bank  [C.  C.  A.]  129  P.  667. 

35.  See  1  Curr.  Ij.  303. 

36.  In  this  case  trust  company  guaranteed 
former  Indorsements,  one  of  which  was 
forged,  held  bank  could  recover  from  trust 
company  and  the  latter  from  the  person  to 
whom  the  money  was  paid.  Second  Nat. 
Bank  v.  Guarantee  Trust  &  Safe  Deposit  Co., 
206  Pa.  616,  66  A.  72. 

note:.  Recovery  by  one  paying  a  forged 
checki  To  entitle  the  payor  to  recover  up- 
on a  forged  Instrument  It  must  appear  that 
he  has  sustained  a  loss,  and  if  he  being  a 
banker,  can  charge  the  payment  to  the  ac- 
count of  the   depositor,   he  has   lost   nothing. 


and  has  no  cause  of  action.  Land  Title  & 
Trust  Co.  V.  Northwestern  Nat.  Bank,  196 
Pa.  230,  46  A.  420,  79  Am.  St.  Rep.  717.  The 
payor  upon  discovering  the  forgery  must 
promptly  give  notice  to  the  person  to  whom 
the  check  was  paid  in  order  to  recover  from 
him.  U.  S.  V.  Clinton  Nat.  Bank,  28  F.  367. 
Reasonable  diligence  only  is  required. 
Schroeder  v.  Harvey,  76  111.  63>;  National 
Bank  v.  Bangs,  106  Mass.  441,  8  Am.  Rep. 
349. — From  note  to  First  Nat.  Bank  v.  City 
Nat.  Bank  [Mass.]  94  Am.  St.  Rep.  637, 
644. 

As  between  banks  the  same  rules  apply 
and  the  money  paid  may  be  recovered  pro- 
vided that  the  bank  paid  is  In  no  worse 
position  than  if  payment  had  been  refused. 
First  Nat.  Bank  v.  First  Nat.  Bank,  4  Ind. 
App.  355,  30  N.  B.  808,  51  Am.  St.  Rep.  221. 
There  is  a  line  of  cases  In  oonfiict  with  the 
above  principles  holding.  In  effect,  that  a 
banker  or  other  payee  upon  whom  a  forged 
check  has  been  drawn  cannot  upon  the  dis- 
covery of  a  forged  indorsement  thereon,  re- 
cover the  amount  from  an  Innocent  and  bona 
fide  holder  for  value  to  whom  he  has  paid  it. 
Price  V.  Neal,  3  Burr.  1354;  First  Nat  Bank 
v.  Marshalltown  State  Bank,  107  Iowa,  327, 
77  N.  "W.  1045;  Deposit  Bank  v.  Fayette  Nat. 
Bank,  90  Ky.  10,  13  S.  W.  339;  Commercial 
Bank  v.  First  Nat.  Bank,  30  Md.  11,  96  Am. 
Dec.  654;  Neal  v.  Coburn,  92  Me.  139,  42  A. 
348,  69  Am.  St.  Rep.  495;  Germania  Bank  v. 
Boutell,  60  Minn.  192,  62  N.  W.  327,  61  Am. 
St.  Rep.  619;  National  Bank  v.  Grocers'  Nat. 
Bank,  2  Daly  [N.  T.]  289;  Salt  Springs  Bank 
V.  Syracuse  Sav.  Bank,  62  Barb.  [N.  T.]  101; 
Iron  City  Bank  v.  Peyton  [Tex.  Civ.  App.] 
39  S.  W.  660;  Bank  of  St.  Albans  v.  Farmers' 
Bank,  10  Vt.  141,  33  Am.  Deo.  188.  The 
drawer  of  a  check  cannot  maintain  an  action 
against  one  who  collects  it  on  a  forged  in- 
dorsement from  the  bank  on  which  It  was 
drawn,  although  the  bank  paying  the  check 
may.  Land  Title  &  Trust  Co.  v.  Northwestern 
Nat.  Bank,  196  Pa.   230,   46  A.   420,   79  Am    St 
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dorsement  is  forged,'^  the  burden  of  proving  the  forged  character  of  the  instru- 
ment being  on  the  bank.'*  It  is  liable  for  money  paid  to  an  indorsee,  where  it 
has  knowledge  that  such  indorsement  was  procured  by  fraud.''  One  depositing 
money  in  the  name  of  another,  representing  himself  to  be  such  other  person,  the 
bank  is  not  liable  to  him  for  money  drawn  out  by  such  other  person,*"  nor  can  one 
indorsing  to  an  impostor  recover  from  the  bank  when  compelled  to  pay  the  real 
claimant.*^  The  fact  that  the  malier  of  a  check  is  mistaken  as  to  the  identity  of 
the  payee  will  not  allow  him  to  recover  from  a  bank,  paying  the  check  on  said 
payee's  indorsement,  on  the  ground  that  the  indorsement  was  forged.*^  In  Massa- 
chusetts a  bank  is  not  bound  to  know  the  signatures  of  its  patrons.*'  A  bank  is 
not  liable  for  payments  made  upon  a  check  altered  by  an  agent  within  the  ap- 
parent scope  of  his  authority.**  A  depositor  is  not  estopped  to  charge  the  bank 
with  forged  checks,  if  he  has  used  ordinary  care  in  the  examination  of  his  pass- 
book and  returned  checks,  and  failed  to  discover  the  forged  checks  and  to  give 
notice  thereof,*^  and  where  the  examination  is  entrusted  to  a  clerk  he  is  only 
bound  to  use  ordinary  care  in  the  selection  of  the  clerk.*"  If  the  bank  is  negli- 
gent in  paying  the  checks,  the  depositor  is  not  estopped  by  his  failure  to  make 
any  examination.*^  What  is  a  reasonable  time  in  which  a  depositor  should  ex- 
amine his  passbook,  after  it  has  been  balanced  and  returned  to  him  with  the  can- 
celed vouchers,  is  a  question  of  law.*'  A  bank  on  which  a  check  is  drawn,  on 
taking  it  up  in  the  clearing  house  properly  indorsed,  is  presumed  to  have  acted  in 
good  faith.*'  A  bank  taking  a  "raised"  check  for  collection  and  indorsing  it  so 
as  to  convey  no  representation  of  ownership,  the  check  being  paid  by  the  drawee, 
and  by  the  collecting  bank  to  the  payee,  the  collecting  bank  is  not  liable  to  the 
drawee.""  A  bank  falsely  asserting  that  a  signature  is  genuine  is  liable  in  an  ac- 
tion for  deceit."^ 


Bep.  717. — From  note  to  First  Nat.  Bank  v. 
City  Nat.  Bank  [Mass.]  94  Am.  St.  Rep.  637, 
644. 

37.  Egner  v.  Corn  Exch.  Bank,  86  N.  T.  S. 
107. 

38.  Action  by  bank  to  recover  from  anotli- 
er  bank  the  amount  of  checks  paid  by  the 
former  to  the  latter  through  the  clearing 
house,  on  the  ground  that  the  indorsements 
thereon  were  fraudulent  and  unauthorized. 
National  Park  Bank  v.  American  Exch.  Nat. 
Bank,  88  N.  T.  S.  271. 

39.  Certificate  of  deposit.  Currey  v.  Jop- 
lin  Sav.  Bank,  100  Mo.  App.  532,  74  S.  "W.  1036. 

40.  Arkofsky  v.  State  Sav.  Bank  [Minn.] 
98  N.  W.   326. 

41.  Hoffman  v.  American  Exch.  Nat.  Bank 
[Neb.]    96  N.  W.   112. 

42.  Maker  of  check  given  as  the  purchase 
price  for  horses  bought  of  one  B.  thinking 
that  B.  was  a  man  well  known  in  business 
oirolea,  whereas  he  was  another  man  bear- 
ing the  same  name.  Sherman  v.  Corn  Exch. 
Bank,  91  App.  Div.  84,  86  N.  T.  S.  341. 

43.  A  Massachusetts  bank  cashed  a  forged 
check  on  a  Minnesota  bank  and  sent  it  to 
the  Minnesota  bank  for  collection.  The  Min- 
nesota bank  paid  It  and  on  learning  of  the 
forgery  brought  action  to  recover  the  money 
so  paid.  Held,  they  could  recover.  First 
Nat.  Bank  v.  City  Nat.  Bank,  182  Mass.  130, 
65    N.    B.    24. 

44.  Bookkeeper  required  to  fill  out  and 
cash,  but  not  sign,  plaintiff's  checks,  held, 
any  alteration  in  amount  of  check  within  his 
apparent    authority    and     bank     not     liable. 


Champion  Ice  Mfg.  &  Cold  Storage  Co.  v. 
American  Bonding  &  Trust  Co.,  25  Ky.  L.  R. 
239,  75  S.  W.  197. 

45,  46.  Kenneth  Inv.  Co.  v.  National  Bank 
of  the  Republic  [Mo.  App.]  77  S.  W.  1002. 

47.  Such  negligence  may  be  shown  by 
the  fact  that  at  a  prior  time  the  bank  had 
cashed  a  check  of  plaintiff's,  not  signed  by 
any  one  in  authority,  but  simply  plaintiff's 
name  stamped  with  a  rubber  stamp,  and  this 
is  so,  though  the  money  realized  from  that 
check  was  properly  used.  Kenneth  Inv.  Co. 
V.  National  Bank  of  the  Republic  [Mo.  App.] 
77  S.  W.  1002. 

48.  Kenneth  Inv.  Co.  v.  National  Bank  of 
the  Republic  [Mo.  App.]  77  S.  W.  1002.  Ten 
days  cannot  be  arbitrarily  fixed  as  a  reason- 
able time,  but  it  is  a  reasonable  time  where 
the  depositor  resides  in  the  same  town  or 
city  in  which  the  bank  is  located.     Id. 

49.  Indorsement  was  by  an  unauthorized 
person.  Wedge  Mines  Co.  v.  Denver  Nat. 
Bank    [Colo.   App.]    73   P.   873. 

50.  Crooker-Woolworth  Nat.  Bank  v.  Ne- 
vada Bank,   139  Cal.   564,   73  P.   456. 

51.  Commercial  Nat.  Bank  v.  First  Nat. 
Bank  [Tex.  Civ.  App.]   77  S.  W.   239. 

Evidence  as  to  genuineness:  Where  a  de- 
positor refused  to  pay  a  check  on  the  ground 
that  she  never  signed  a  check  with  her  ini- 
tials, and  an  expert  testified  that  the  initials 
were  not  In  her  handwriting,  and  the  cashier 
and  another  employe  of  the  bank  testified 
that  they  saw  her  sign  It,  and  other  experts 
testified  the  handwriting  to  be  hers,  a  ver- 
dict finding  that  she  did  not  sign  the  check' 
Is  against  the  weight  of  the  evidence.     Peo- 
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Checks  drawn  without  authority. ^'^ — ^A  bank  is  responsible  to  a  depositor  for 
payment  of  checks  drawn  on  his  fund  without  authority."'  Several  persons  mak- 
ing a  deposit  to  their  joint  credit,  a  cheek  drawn  thereon  must  be  signed  by  all, 
or  the  bank  pays  it  at  its  own  risk."*  A  bank  paying  money  on  a  check  signed  by 
one  who  claims  to  be  the  depositor's  agent  does  so  at  its  peril,^"  and  it  is  bound 
to  take  notice  of  the  limitations  of  his  authority,"*  other  than  secret  ones.°^  That 
the  act  was  within  the  apparent  scope  of  the  agent's  authority  is  no  defense,  where 
the  bank  had  no  knowledge  of  such  agency  nor  acted  upon  the  faith  of  it.°^  That 
one  is  agent  for  the  purpose  of  depositing  his  principal's  money,  does  not  give  him 
authority  to  check  the  deposit  out."'  Money  being  deposited  by  one  in  his  own 
name  with  no  notice  express  or  implied  to  the  bank  of  his  being  an  agent,  the  bank 
is  not  liable  to  the  owner  for  money  paid  out  on  the  agent's  individual  cheek.*" 
A  bank  is  liable  for  knowingly  misappropriating  the  funds  of  a  corporation  de- 
positor to  pay  the  individual  debts  of  the  latter's  officers,*^  and  when  it  knowingly 
allows  the  depositor  of  a  trust  fund  to  appropriate  the  same  to  the  payment  of 
his  individual  debt  to  the  bank  it  can  be  compelled  to  refund  the  same.*^ 

Set-off  of  debts  due  banh  against  deposit.'^ — A  bank  has  the  right  to  apply 
so  much  of  the  funds  of  a  depositor  to  the  payment  of  his  matured  indebtedness 
to  it  as  may  be  necessary  to  discharge  the  same."*  The  right  of  set-off  does  not 
exist  until  the  maturity  of  the  debt  due  the  bank,""  unless  the  depositor  be  in- 
solvent."" Where  the  indebtedness  to  the  bank  does  not  mature  until  after  the 
death  of  the  depositor  the  right  of  set-off  does  not  exist,"'  though  it  has  been  held 
otherwise  where  the  debt  matured  the  day  after  the  depositor's  death.""  A  bank 
cannot,  without  the  consent  of  the  depositor,  apply  the  latter's  deposit  to  the  pay- 
ment of  a  check  or  note  upon  which  he  is  security  or  guarantor.""     It  is  entitled 


pie's  Sav.  Bank  &  Trust  Co.  v.  Keith,  136 
Ala.   469,  34   So.   925. 

52.     See  1  Curr.  L.  304. 

.">3.  Husband  drew  checks  on  wife's  depos- 
it, her  separate  property.  Brown  v.  Daugh- 
erty,   120  F.  526. 

64.  Columbia  Finance  &  Trust  Co.  v.  First 
Nat.  Bank,  25  Ky.  L.  R.  561.  76  S.  W.  156. 

55.  Heath  v.  New  Bedford  Safe  Deposit  & 
Trust  Co.,  184  Mass.  481,  69  N.  B.  215.  Treas- 
urer of  corporation.  Van  Buren  County  Sav. 
Bank  v.  Stirling  Woolen  Mills  [Iowa]  94  N. 
W.  945;  Jackson  Paper  Mfg.  Co.  v.  Commer- 
cial Nat.  Bank,  199  III.  151,  65  N.  E.  136,  59 
L..  R.  A.   657. 

But  where  no  damage  results  to  the  prin- 
cipal it  is  damnum  absque  injuria.  New 
York  Brick  &  Paving  Co.  v.  Bronx  Borough 
Bank,  42  Misc.  31,  85  N.  T.  S.  557.  A  clerk 
having  no  authority  from  custom  or  usage 
to  Indorse  his  employer's  checks,  the  latter 
may  deny  the  validity  of  the  Indorsement  as 
against  a  bank  paying  the  check.  Rosenberg 
V.  Germanla  Bank,  88  N.  T.  S.  952. 

56.  Jackson  Paper  Mfg.  Co.  v.  Commercial 
Nat.  Bank,  199  111.  151,  65  N.  B.  136,  59  L.  R. 
A.  657.  A  bank  receiving  deposits  In  the 
name  of  an  individual  "and  Co.,"  is  put  upon 
inquiry  as  to  whether  It  Is  the  deposit  of 
the  individual  or  of  a  partnership.  Willey 
V.  Crooker-Woolworth  Nat.  Bank  [Cal.]  72 
P.  832. 

57.  The  fact  that  checks  always  bore  the 
agent's  indorsement  is  not  notice  that  he 
could  indorse  for  collection  only.  Wedge 
Mines  Co.  v.  Denver  Nat.  Bank  [Colo.  App.] 
73  P.  S73. 


58.  Husband  as  agent  for  wife.  Brown  v. 
Daugherty,  120  P.  526. 

50.  Heath  v.  New  Bedford  Safe  Deposit  & 
Trust  Co..   1S4  Mass.   481,  69  N.   E.   215. 

CO.  Martin  v.  Kansas  Nat.  Bank,  66  Kan. 
655,  72  P.   218. 

61.  Officers  of  corporation  drew  check, 
on  corporation's  funds  in  defendant's  bank, 
payable  to  defendant,  defendant  credited 
amount  of  same  on  individual  debts  of  ofB- 
cers.  Kelsey  v.  Bank  of  Mansfield,  85  App. 
Div.  334,  83  N.  Y.  S.  281. 

ea.  Columbia  Finance  &  Trust  Co.  V. 
First  Nat.  Bank,  25  Ky.  L.  R.  561,  7«  S.  W. 
156. 

63.  The  right  of  set-ofC  Is  sometimes 
termed  the  'TDanker's  lien  on  deposits."  Sharp 
V.  Citizens'  Bank  of  Stanton  [Neb.]  98  N.  W. 
60.     See  1  Curr.  L.  305. 

64.  Sparrow  v.  State  Bxch.  Bank  [Mo. 
App.]    77   S.   W.   168. 

65.  Sharp  v.  Citizens'  Bank  of  Stanton 
[Neb.]  98  N.  W.  50.  It  is  not  entitled  to 
an  equitable  set-off  of  unmatured  notes  of  a 
depositor  against  its  liability  for  damages 
for  refusal  to  honor  check,  no  bankruptcy  or 
Insolvency  proceedings  having  been  insti- 
tuted against  him  at  the  time  of  the  dishonor 
of  his  check.  Wiley  v.  Bunker  Hill  Nat. 
Bank,  183  Mass.   495,  67  N.  B.   655. 

66.  Owen  v.  American  Nat.  Bank  [Tex. 
Civ.  App.]   81  S.  W.   988. 

67.  Sharp  v.  Citizens'  Bank  of  Stanton 
[Neb.]   98  N.  W.   50. 

68.  Little's  Adm'r  v.  City  Nat.  Bank,  25 
Ky.  li.  R.  8,  74  S.  W.  699. 

69.  O'Grady  v.  Stotts  City  Bank  [Mo. 
App.]  80  S.  W.  696. 
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to  set  off  an  insolvent  corporation's  deposit  against  the  corporation's  indebted- 
ness to  it.'"'  The  fact  that  money  is  deposited  in  a  firm  name,  the  bank  under- 
standing it  to  be  the  depositor's  individual  account,,  does  not  destrpy  the  bank's 
right  to  set  off  the  individual's  note  against  such  accounf^  A  bapk  receiving  a 
check,  with  a  general  indorsement  in  blank,  for  collection,  and  forwarding  it  with  a 
like  indorsement  to  its  correspondent  for  collection,  the  latter  is  entitled  to  set  off 
the  proceeds  as  against  the  debt  of  the  forwarding  bank.^*  A  bank  cannot  know- 
ingly set  off  a  deposit  held  by  the  depositor  in  a  fiduciary  capacity  against  the 
individual  debt  of  the  depositor  due  it.''^  A  bank  having  no  notice  that  a  deposit 
is  a  specific  one  is  entitled  to  apply  it  to  the  depositor's  overdrafts.'*  A  bank 
cannot  be  held  to  account  to  the  owner  of  a  fund  which  has  been  deposited  by  an 
agent  in  his  own  name  and  applied  upon  the  agent's  overdraft,  the  bank  having  no 
knowledge  of  the  agency.'"  The  fact  that  a  bank  is  a  preferred  creditor  of  an 
insolvent  does  not  authorize  it  to  set  off  deposits  made  by  the  insolvent's  assignee, 
as  assignee,  against  its  preferred  claim.'"  A  court  has  no  power  to  summarily 
direct  a  bank  to  pay  over  to  the  receiver  of  a  corporation  the  amount  of  the  cor- 
poration's deposit  in  said  bank,  pending  the  determination  of  the  right  of  the 
bank  to  set  off  such  deposit  against  the  corporation's  indebtedness  to  it.''  The 
right  of  set-off  passes  to  the  bank's  assignee  of  the  debt  and  account.'"  The  right 
of  a  bank  to  a  set-off  will  not  be  required  by  law,  in  the  absence  of  express  agree- 
ment or  appropriation,  so  as  to  benefit  -a  surety.'* 

Deposits  received  after  insolvency.^ — A  bank  discounting  drafts  when  in- 
solvent, to  the  knowledge  of  its  ofBcers,  the  drawer  of  the  drafts  may  either  de- 
mand and  sue  for  them,  or  ratify  the  contract  and  prove  his  debt  against  the  bank.'^ 

General  deposits. — Where  the  money  deposited  is  mingled  with  other  money 
of  the  bank,  and  the  entire  amount  forms  a  single  fund,  from  which  depositors 
are  paid,  it  is  a  general  deposit.^^  Every  deposit  is  presumed  to  be  general.'' 
Money  deposited  ia  a  bank  to  the  credit  of  a  pledgee  of  chattels  in  order  to  re- 
lease the  goods  is  a  general  deposit  though  the  facts  were  known  to  the  bank  offi- 
cials." 

Special  deposits.^^ — A  special  deposit  is  created  where  the  inoney  is  left  for 
safe  keeping  and  the  identical  money  is  returned  to  the  depositor.'"  A  deposit  of 
money  paid  into  court,  under  a  statute  requiring  the  cashier  of  the  bank  to  issue 


70.  Wheaton  v.   Dally  Tel.  Co.   [C-   C.  A.] 

1S4    F.    61. 

71.  Even  though  by  secret  agreement  ho 
has  a  partner  in  the  firm  business.  Wllley  v. 
Crocker -Woolworth  Nat.  Bank,  141  Cal.  608, 
75    P.    106. 

72.  Continental  Nat.  Bank  v.  First  Nat. 
Bank  [Miss.]   36  So.  189. 

73.  Sparrow  v.  State  Bxch.  Bank  [Mo. 
App.]  77  S.  W.  168;  Interstate  Nat.  Bank  v. 
Claxton  [Tex.]  80  S.  "W.  604. 

74.  First  Nat.  Bank  v.  City  Nat.  Bank,  102 
Mo.  App.  357,  76  S.  W.  489. 

75.  Kimmel  v.  Bean  [Kan.]   75  P.  1118. 

76.  Johnston  v.  Green   [Va.]   46  S.  B.   388. 

77.  Wheaton  v.  Daily  Tel.  Co.  [C.  C.  A.] 
124  F.  61. 

78.  Right  to  set  off  individual's  note 
against  account  kept  in  firm  name.  Willey 
V.  Crocker-Woolworth  Nat.  Bank,  141  Cal. 
508,  75  P.  106. 

79.  Camp  V.  First  Nat.  Bank  [Fla.]  83 
So.  241.     See  1  Curr.  L.   305. 


80.  See  1  Curr.  L.  306. 

81.  He  cannot  do  both.  Where  he  brought 
an  action  to  recover  the  amount  of  the  drafts 
and  garnished  the  drawee  who  had  accepted 
them,  such  action  constituted  an  election  to 
affirm  the  contract  and  he  could  not  recover 
on  the  ground  that  they  had  been  obtained 
by  the  bank  by  fraud.  Davis  v.  Butters 
Lumber  Co.,  132  N.  C.  233,  43  S.  B.  650. 

82.  A  general  deposit  differs  from  a  loan 
in  that  the  money  is  left  with  the  bank  for 
safe-keeping  subject  to  order  and  payable, 
not  in  the  specific  money  deposited,  but  in 
an  equal  sum.  Ofllcer  v.  Officer,  120  Iowa 
389,  94  N.  W.  947. 

83.  Officer  V.  Officer,  120  Iowa,  389,  94  N 
W.     947. 

84.  No  special  instructions  were  given. 
Attempt  to  secure  priority  over  general  cred- 
itors. Schofleld  Mfg.  Co.  v.  Cochran  [Ga  1 
47  S.  B.  208. 

85.  See  1  Curr.  L.  305. 

66.  Officer  v.  Officer,  120  Iowa,  389  94  N 
W.   947. 
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a  statement  that  the  money  is  actually  deposited  in  the  bank  and  not  mingled 
with  any  other  funds,  does  not  create  a  special  deposit.'^ 

Specific  deposits.^^ — ^A  specific  deposit  exists  where  money  or  property  is 
given  to  the  bank  for  some  specific  and  particular  purpose.^*  The  burden  is  on 
the  depositor  to  show  that  a  bank  has  notice  that  a  deposit  is  a  specific  one.*" 

Trust  funds.^'^ — A  bank  knowing  that  deposits  are  trust  funds  it  cannot  ap- 
propriate them  to  the  payment  of  an  individual  debt  due  it  from  the  depositor.'^ 
The  deposit  of  money  by  a  trustee  in  his  own  name,  and  without  notice  to  the  bank 
of  the  trust,  does  not  render  the  deposit  a  trust  fund  in  the  hands  of  the  bank.*' 
That  funds  collected  by  a  bank  on  a  note  sent  it  for  collection  are  used  in  its  own 
business  is  insufScient,  upon  its  insolvency,  to  impress  a  fund  realized  by  its  re- 
ceiver, by  converting  its  assets  into  cash,  with  a  trust  for  the  pajrment  of  the  money 
so  collected  and  used.**  The  depositary  of  a  trust  fund  is  not  entitled  to  retain 
the  same  where  it  has  parted  with  no  consideration  and  has  acquired  no  rights,*" 
although  such  deposit  was  made  by  an  agent  or  trustee  and  until  demand  by  the 
owner  the  depositary  had  no  notice  of  its  real  character.*"  A  principal  has  a  right, 
as  against  the  agent  and  bank,  to  his  funds  deposited  by  an  agent  in  his  name, 
though  such  funds  are  mingled  with  the  agent's.*'  The  fact  that  the  deposit  is 
public  money  does  not  make  the  deposit  a  trust  fund.*' 

Slander  of  credit  or  damages  for  failure  to  pay  checks.^^ — Damages  for  re- 
fusal to  pay  a  check  when  the  drawer  has  sufficient  funds  on  hand  are  the  natural 
and  reasonable  consequences  arising  therefrom.^  Substantial'  and  special  dam- 
ages if  properly  alleged,'  may  be  recovered.  Where  the  refusal  is  due  to  the  mis- 
take of  a  clerk,  in  the  absence  of  proof  of  special  damages,  nominal  damages  only 
can  be  recovered.* 

Actions  to  recover  deposits.  Parties." — In  some  states  the  holder  of  an  unac- 
cepted check  may  sue  thereon,^  and  the  fact  that  the  bank  claims  not  to  have  had  the 
money  on  hand  when  a  check  was  drawn  on  it  does  not  take  the  case  out  of  the 
rule.''    In  others,*  and  in  the  Federal  courts,*  he  cannot  maintain  such  a  suit.     In 


87.  Comp.  La-ws,  §5  *20,  424.  Eetan  ▼. 
Union  Trust  Co.   [Mich.]   95  N.  W.   1006. 

88.  See  1  Curr.  L.  305. 

89.  Note  for  coUeotlon,  money  to  pay  a 
particular  note,  etc.  Officer  v.  Officer,  120 
Iowa,  389,  94  N. -W.  947. 

90.  First  Nat.  Bank  v.  City  Nat.  Bank,  102 
Mo.  App.  357,  76  S.  W.  489. 

»1.     See  1  Curr.  L.  305,  n.  39-43. 

92.  State  Bank  of  St.  Johns  v.  McCabe 
[Mich.]  98  N.  W.  20.  See  1  Curr.  L.  305. 
See,  also,  "Set-oft  of  debts  due  bank  against 
deposit,"  supra. 

93.  Deposit  by  an  attorney  of  client's 
money.  Rhinehart  v.  New  Madrid  Banking 
Co.,  99  Mo.  App.  381,  73  S.  W.  315.  And  the 
fact  that  when  the  cestui  que  trust  withdrew 
a  portion  on  the  depositor's  check,  she  told 
the  bank  that  a  part  of  the  rest  was  hers, 
does  not  entitle  her  to  a  money  Judgment  In 
a  suit  at  law  against  the  bank.    Id. 

94.  Ober  &  Sons  v.  Cochran,  118  Ga.  396, 
45  S.  E.  382. 

95.  96.  Union  Stockyards  Nat.  Bank  v. 
Campbell  [Neb.}   96  N,  W.  608. 

97.  Assignee  of  principal  as  against  cred- 
itors of  the  agent.  Packer  v.  Crary,  121 
Iowa,  388,  96  N.  W.  870. 

98.  Public  money  deposited,  with  the  un- 
derstanding that  it  shall  draw  interest,  by 
the  treasurer  of  the  public  board  in  a  bank 
of  which  he  Is  the  cashier  but  not  a  stock- 


holder does  not  constitute  a  trust  fund  so  as 
to  entitle  such  depositor  to  preferred  pay- 
ments on  the  insolvency  of  the  bank,  under 
Pub.  Act  1875,  pp.  158,  159,  No.  131,  prohibit- 
ing public  officers  from  commingling  public 
moneys  with  other  funds.  Board  of  Educa- 
tion of  City  of  Detroit  v.  Union  Trust  Co. 
[Mich.]  99  N.  "W.  373. 
99.     See  1  Curr.  I*  306. 

1.  W^iley  V.  Bunker  Hill  Nat.  Bank,  183 
Mass.  495,  67  N.  E.  655. 

2.  Depositor,  studying  In  strange  city, 
through  failure  to  honor  checks  lost  the 
confidence  of  her  Instructor,  was  delayed  for 
two  months  in  opening  an  art  shop  and  Spent 
$2.86  in  telegraphing.  Held,  verdict  for 
$500  not  excessive.  American  Nat.  Bank  v. 
Morey,  25  Ky.  L.  R.  2151,  80  S.  W.  157.  See 
O'Grady  v.  Stotts  City  Bank  [Mo.  App.]  80 
S.  W.  696,  where  the  authorities  are  collect- 
ed by  the  Hon.  Judge  Bland. 

3.  "Wiley  v.  Bunker  Hill  Nat.  Bank,  183 
Mass.  495,  67  N.  E.  65S. 

4.  Clark  Co.  v.  Mt.  Morris  Bank,  85  App. 
DIv.  362,  83  N.  T.  S.  447. 

5.  See  1  Curr.  L.   306. 

6.  Columbia  Finance  &  Trust  Co.  v.  First 
Nat.  Bank,  25  Ky.  L.  R.  561,  76  S.  W.  156; 
Bloom  V.  Winthrop  State  Bank,  121  Iowa, 
101,    96    N.    W.    733. 

7.  Columbia  Finance  &  Trust  Co.  v.  First 
Nat.  Bank,   25  Ky.  D.  R.   561,   76  S.  "W.   156. 
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some  states  statutes  provide  for  making  all  claimants  for  a  deposit,  who  are  not  par- 
ties plaintiff,  parties  defendant.^"  In  some  cases  an  adverse  claimant  may  inter- 
plead." 

Defenses.^' — A  bank  on  being  sued  by  one  other  than  the  depositor  should 
protect  itself  by  depositing  the  money  in  court  and  asking  a  decision  as  to  the 
ownership.^*  A  bank  charging  off  the  credit  given  'a  depositor  for  checks  pre- 
sented and  accepted,  for  the  reason  that  the  drawer  failed  to  pay,  cannot,  in  a 
suit  for  the  credit  given,  defend  on  the  ground  that  the  checks  were  given  for  a 
gambling  transaction.^*  The  statute  of  limitations  does  not  begin  to  run  against 
a  bank  on  paper  payable  on  demand  until  demand  has  been  made.^^  An  action  ' 
by  the  receiver,  in  a  Federal  court,  against  a  stockholder  is  not  a  bar  to  an  action 
by  said  stockholder,  as  a  depositor,  against  said  receiver  for  the  amount  of  his  de- 
posit.^' Money  being  deposited  without  an  agreement  for  interest,  the  depositor 
withdrawing  the  deposit  without  interest  cannot  afterwards  recover  interest 
thereon.^' 

Notes  payable  at  bank.^^ — ^A  note  payable  at  a  bank  where  the  maker  keeps 
his  account  is  equivalent  to  a  check  drawn  by  him  upon  that  bank,  so  far  as  re- 
spects the  power  and  duty  of  the  bank  to  pay  it,^°  but  the  bank  may  only  treat  it 
as  such  when  the  maker  of  the  note  has  funds  on  deposit  at  the  date  of  maturity.^" 

Certifications.^^ — By  the  certification  of  a  check  a  bank  becomes  primarily  lia- 
ble for  its  payment  to  any  bona  fide  holder  thereof;^''  and  must  pay  it  to  such  a 
holder  though  notified  by  the  maker  that  the  check  has  been  lost,^^  the  drawer 
being  released  from  liability."  The  amount  of  a  certified  check,  in  the  absence  of 
fraud,  is  as  much,  drawn  from  the  depositor's  account  as  if  the  money  had  been 
paid,^"  but  the  holder  of  such  cheek,  being  paid,  repaying  the  amount  on  being 


8.  Bryan  v.  First  Nat.  Bank,  205  Pa.  7,  54 
A.  480.  Unaccepted  check.  New  York  Life 
Ins.  Co.  V.  Patterson  [Tex.  Civ.  App.]  80  S. 
W.  1058;  National  Bank  of  New  Jersey  v. 
Berrall  [N.  J.  Err.  &  App.]  58  A.  189. 

9.  Can  maintain  neither  an  action  at  law 
nor  a  suit  in  equity,  the  check  being  held  not 
to  be  an  assignment  pro  tanto,  even  in 
equity,  as  between  the  maker  and  payee,  of 
the  indebtedness  owing  by  the  bank  upon 
which  the  check  has  been  drawn.  First  Nat. 
Bank  v.  Selden  [C.  C.  A.]  120  F.  212. 

10.  New  York:  Under  Laws  1892,  p.  1896, 
c.  689,  §  115,  providing  for  the  making  of 
all  claimants,  for  a  deposit  In  a  savings 
bank,  who  are  not  parties  plaintiff,  parties 
defendant.  Where  a  deposit  is  claimed  by 
one  as  a  gift,  the  depositor's  administrator 
should  be  made  a  party  defendant.  Answer- 
ing does  not  affect  the  bank's  right  to  this 
relief.  Quinn  v.  Bank  for  Sav.  of  New  York, 
86  N.  Y.  S.  285. 

11.  note:.  Interpleading  conflicting  claims 
to  moneys  deposited:  The  right  to  interplead 
such  adverse  claimants  exists  in  favor  of  a 
bank  whether  It  be  a  savings  bank  or  bank  of 
exchange.  The  elements  of  a  case  for  in- 
terpleader must  be  present,  and  hence  if  the 
bank  denies  any  part  of  the  demand  of  either 
claimant,  Interpleader  will  not  He.  An  ob- 
jection that  the  bank  is  a  bailee,  hence  not 
entitled  to  interplead,  has  not  been  sus- 
tained. City  Bank  v.  Skelton,  2  Blatchf.  14, 
Fed.  Cas.  2,739.  See  cases  collected  In  note 
to  Connecticut  Mut.  Life  Co.  v.  Tucker  CR.  !•] 
91  Am.  St.  Rep.  590,  608. 

12.  See  1  Curr.   L.   307. 

13.  Arnold  V.  Sedalia  Nat.  Bank,  100  Mo. 
App.  474,  74  S.  W.  1038. 


14.  Bryan  v.  First  Nat.  Bank,  205  Pa.  7, 
54  A.  480. 

15.  Certificate  of  deposit  payable  on  de- 
mand. Sharp  V.  Citizens'  Bank  of  Stanton 
[Neb.]  98  N.  W.  50. 

16.  "Where  the  receiver  defends  such  ac- 
tion on  the  ground  that  part  of  said  deposit 
was  used  to  pay  plaintiff's  subscription  to 
the  capital  stock  of  said  bank,  the  burden 
of  proof  is  upon  the  receiver  to  show  that  the 
purchase  of  stock  was  actually  made.  Som- 
erset Nat.  Banking  Co.'s  Receiver  v.  Adams, 
24  Ky.  L.  R.  2083,  72  S.  W.  1125. 

17.  Payment  of  money  was  refused  on 
demand  but  subsequently  allowed.  Arnold 
V.  Sedalia  Nat.  Bank,  100  Mo.  App.  474,  74 
S.  W.  1038. 

18.  See  1  Curr.  L.  307. 

19.  Nineteenth  Ward  Bank  v.  First  Nat. 
Bank,  184  Mass.  49,  67  N.  E.  670. 

20.  State  Bank  of  St.  Johns  v.  McCabe 
[Mich.]  98  N.  W.  20. 

21.  See  1  Curr.  L.   307. 

22.  Poess  v.  Twelfth  Ward  Bank,  86  N.  Y. 
S.  857.  Neg.  Inst.  Law,  §  325.  Meuer  v. 
Phoenix  Nat.  Bank,  94  App.  Dlv.  331,  88  N. 
Y.    S.    83. 

23.  Poess  V.  Twelfth  Ward  Bank,  86  N.  Y. 
S.  857;  Hermann  Furniture  &  Plumbers'  Cab- 
inet Works  V.  German  Exch.  Bank,  87  N.  Y. 
3.    462. 

24.  Neg.  Inst.  Law,  §  325.  Meuer  v.  Phoe- 
nix Nat.  Bank,  94  App.  Dlv.  331,  88  N.  Y.  S. 
83. 

25.  Central  Guarantee  Trust  &  Safe  De- 
posit Co.  V.  White,  206  Pa.  611,  56  A.  76; 
Hermann  Furniture  &  Plumbers'  Cabinet 
Works  V.  German  Exch.  Bank,  87  N.  Y.  S. 
462. 
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threatened  with  suit,  cannot  maintain  an  action  against  the  bank  on  its  certifica- 
tion.^" 

§  7.  Loans  and  discounts.  Advances  against  bills  of  lading." — ^A  banlc 
agreeing  to  pay  the  check  of  a  purchaser  of  goods  for  the  purchase  price  thereof 
taking  the  bill  of  lading  as  security,  upon  so  doing  has  a  lien  upon  the  goods  for 
its  advances.-'  A  bank  agreeing  to  advance  money  to  dealers  to  pay  for  goods 
purchased,  taking  the  bills  of  lading  as  security,  and  the  uniform  course  of  busi- 
ness being  for  the  dealers  to  sell  the  goods,  and  after  the  sales  are  made,  receive 
the  bills  from  the  banlc,  and  on  receiving  payment  to  deposit  the  amount  in  the 
bank,  upon  a  sale  the  bank  cannot  refuse  to  surrender  the  bills  and  recover  the 
goods.-" 

Drafts  with  bills  of  lading  attached. — A  bank  for  value  and  without  notice  of 
fraud  purchasing  drafts  with  bills  of  lading  attached  from  the  consignor,  said 
drafts  being  fully  paid  by  the  consignee,  it  is  not  liable  to  the  latter  for  fraud  per- 
petrated by  the  consignor  in  making  out  the  bills  of  lading.^"  A  bank  is  liable  for 
damages  caused  by  failure  to  forward  bill  of  lading  with  draft,'^  and  for  a  failure 
to  follow  instructions.^^ 

§  8.  Collections.^^ — rA  collecting  bank  on  drafts  may  make  the  drawee  bank 
its  agent  for  collection."''  A  bank  forwarding  checks  for  collection  under  a  gen- 
eral indorsement  in  blank,  the  title  to  such  collection,  as  to  third  parties  dealing 
without  notice  and  not  being  put  upon  inquiry,  passes  to  the  bank  to  which  they 
are  forwarded,  and  the  former  becomes  simply  a  general  creditor  of  the  latter 
bank.^°  A  bank  forwarding  drafts  for  collection  under  claim  of  ownership  is  pre- 
suined  to  be  the  owner/"  though  one  receiving  a  draft  endorsed,  generally  but  ac- 
companied by  an  instruction  that  it  is  for  "collection  and  credit"  for  the  benefit 
of  the  drawer  takes  the  draft  in  the  capacity  of  a  collecting  agent,''  and  has  notice 
that  the  forwarding  bank  is  not  the  owner  thereof.'*  A  bank  forwarding  a  draft 
to  a  bank  who  has  a  correspondent  in  the  town  where  the  draft  is  payable,  the 
first  bank  not  having  an  agent  there,  will  be  presumed  to  forward  for  collection.'" 
It  is  not  presumed  that  a  bank  holding  a  local  check  drawn  upon  another- bank  is 
the  owner  thereof  except  for  collection.*"  The  forwarding  bank  making  an  as- 
signment and  ceasing  to  do  business  before  the  draft  is  collected,  the  collecting 


Se.  Poess  V.  Twelfth  Ward  Bank,  86  N.  Y. 
S.  857. 

37.     See   1   Curr.   L.    308. 

2S,  S».  First  Nat.  Bank  V.  San  Antonio  & 
A.   P.  R.  Co.    [Tex.   Civ.  App.]    72  S.  W.   1033. 

30.  Blalsdell,  Jr.,  Co.  v.  Citizens'  Nat. 
Bank   [Tex.]    75   S.   "W.   292. 

NOTE.  I.Iablllty  ot  bank  on  drafts  with 
bill  of  ladlns  attaclied:  A  bank  collecting  a' 
araft  drawn  by  the  consignor  of  goods,  with 
a  bill  of  lading  attached  thereto,  is  not  lia- 
ble to  the  consignee  after  his  acceptance 
and  payment  of  the  draft,  for  a  failure  of 
title  to  the  property  described  In  the  bill  of 
lading,  or  for  a  breach  of  warranty  as  tO' 
the  quality  or  quantity  of  the  goods  shipped, 
or  for  failure  of  consideration  In  whole  or 
In  part  from  any  cause,  between  the  con- 
signor and  the  consignee.  Hall  v.  Keller, 
64  Kan.  211,  67  P.  518,  from  note  to  this  case 
in   91   Am.    St.    Rep.   209. 

31.  Carload  of  onions  spoiled  by  delay. 
Stoner  v.  Zachary  [Iowa]   97  N.  W.  1098. 

32.  Instructions  being  to  deliver  the  bill 
of  lading  only  after  payment  of  the  draft, 
a  delivery  of  the  bill  of  lading  before  pay- 
ment of  the  draft  renders  the  bank  liable 
for  the  payment  of  the  same.     Gulf,  etc.,  R. 


Co.  V.  North  Tex.  Grain  Co.  [Tex.  Civ.  App.] 
74  S.  W.  667. 

33.  See  1  Curr.  L.  308.  See  post.  Bank 
Collections  of  Forged  Paper  [Special  Arti- 
cle]. 

34.  Drawee  bank  when  acting  as  such 
agent  must  charge  Indorsers.  National  Re- 
vere Bank  v.  National  Bank  of  the  Republic, 
172  N.  T.  102,  64  N.  E.  799. 

35.  Continental  Nat.  Bank  v.  First  Nat. 
Bank  [Miss.]  36  So.  189. 

36.  National  Revere  Bank  v.  National 
Bank  of  the  Republic,  172' N.  T.  102,  64  N.  E. 
799. 

37.  Not  as  a  purchaser.  Josiah  Morris  & 
Co.  V.  Alabama  Carbon  Co.  [Ala.]   36  So.  764. 

38.  Is  not  entitled  to  credit  the  proceeds 
against  a  debt  of  the  forwarding  bank  upon 
the  latter's  failure.  Josiah  Morris  &  Co.  v. 
Alabama  Carbon  Co.   [Ala.]   36  So.  764. 

30.  Especially  where  the  previous  bU3lne."5S 
relations  of  the  parties  tends  to  support  this 
conclusion.  National  Revere  Bank  v.  Na- 
tional Bank  of  the  Republic,  172  N.  Y.  102, 
64  N.  B.   799. 

40.  "Raised"  check.  Crocker-Woolworth 
Nat.  Bank  v.  Nevada  Bank,  139  Cal.  564,  73 
P.    456. 
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bank's  agency  for  the  forwarding  bank  is  terminated,*^  and  the  drawer  may  re- 
cover the  amount  stibsequently  collected.*-  A  draft  drawn  in  favor  of  the  cashier 
of  a  bank,  to  enable  the  latter  to  collect  the  same  and  place  the  proceeds  to  the 
drawer's  credit,  does  not  divest  the  drawer's  ownership  of  the  debt  for  which  the 
draft  was  drawn.*^ 

Duty  to  preserve'  rights  of  parties.** — A  collecting  bank  undertakes  to  collect 
and  remit,  or  return  draft.*"  The  measure  of  a  collecting  agent's  duty  is  ordinary 
care  and  reasonable  diligence.*"  It  must  talce  proper  means  to  charge  indorser  if 
note  not  paid,*'  and  if  this  is  not  done  it  is  liable  if  the  drawer  becomes  insolvent,*' 
the  amount  depending  upon  the  tatter's  inability  to  collect  from  the  maker,*'  and 
in  such  an  action  the  indorser  will  be  presumed  to  have  been  solvent  at  the  time 
of  maturity  of  the  note.'"  It  is  liable  to  the  drawer  of  a  draft  for  damages  sus- 
tained by  the  latter  owing  to  the  bank's  failure  to  promptly  return  the  draft  after 
its  nonpayment '^  A  general  custom  will  not  excuse  the  exercise  of  this  care,'^ 
and  a  particular  custom  in  order  to  be  binding  on  the  one  sending  the  draft  for 
collection  must  have  been  actually  known  to  him  when  he  sent  it.^'  The  collect- 
ing bank,  in  the  absence  of  some  special  agreement,  is  liable  for  loss  occasioned 
by  a  default  of  its  agent  for  collection."* 

§  9.  Offenses  against  hanhing  laws;  penalties. ^^ — A  conspiracy  to  defraud 
a  national  bank  by  causing  false  entries  to  be  made  in  the  books  thereof,  by  an 
officer  of  the  bank,  is  an  offense  against  the  United  States.^'  The  entry,  by  the 
cashier  of  a  national  bank  on  the  books  thereof,  of  a  check  which  actually  en- 
tered into  a  transaction  of  the  bank  as  a  "cash  item"  is  not  the  making  of  a  "false 
entry,""'  although  he  knew  the  check  to  be  worthless  and  fraudulent  and  made 
the  entry  with  intent  to  deceive.^*  Where  a  bank  accepts  checks  not  stamped  as 
required  by  acts  of  congress  it  cannot  later,  in  a  suit  in  which  they  are  involved, 
object  to  their  being  offered  in  evidence  because  they  were  unstamped."" 

Receipt  of  deposits  when  insolvent.^" — In  Kansas  directors  are  liable  for  de- 
posits received  after  insolvency,  where  they  have  failed  to  inquire  into  the  affairs 
of  the  bank  as  required  by  statute,  even  though  such  an  examination  would  not 
have  revealed  the  insolvent  conditioii  of  the  bank.""^ 


41,  42,  43.  Joslah  Morris  &  Co.  v.  Alabama 
Carbon  Co.    [Ala.]    36  So.   764. 

44.  See  1  Curr.  L.  309. 

45.  National  Revere  Bank  v.  National 
Bank  of  the  Republic,  172  N.  T.  102,  64  N.  B. 
799. 

46.  Bank  of  Bay  Bisoayne  v.  Monongahela 
Nat.  Bank,  126  F.  436. 

47.  National  Revere  Bank  v.  National 
Bank  of  the  Republic,  172  N.  Y.  102,  64  N.  B. 
799;  Howard  v.  Bank  of  Metropolis,  88  N.  T. 
S.   1070. 

48.  A  bank  received  an  Indorsed  draft  for 
collection  which  It  forwarded  to  the  drawee 
and  received  in  payment  drafts  upon  itself 
for  which  there  was  no  money  on  deposit. 
It  protested  these  drafts  and  forwarded  them 
to  the  drawer  of  the  original  paper.  In  the 
meantime  the  drawee  of  the  original  draft 
became  insolvent.  National  Revere  Bank  v. 
National  Bank  of  the  Republic,  172  N.  T.  102, 
64  N.  E.  799. 

49.  Where  maker  died  shortly  after  ma- 
turity of  note  his  estate  not  having  been 
administered  on  and  there  being  evidence 
that  the  full  amount  of  the  note  could  not 
be  collected  therefrom,  held  payee  need  not 
prove  insolvency.  Howard  v.  Bank  of  Me- 
tropolis,  88  N.  T.   S.   1070. 

50.  National     Revere     Bank     v.     National 


Bank  of  the  Republic,  172  N.  T.  102,  64  N.  E. 
799. 

51.  Where  at  maturity  and  for  a  month 
thereafter,  the  drawee  had  property  open  to 
attachment  to  an  amount  larger  than  the 
draft,  and  before  the  draft  was  returned 
failed  and  made  an  assignment,  held,  dra"\v- 
er's  daimages  are  not  remote  as  a  matter  of 
law.  Lord  v.  Hingham  Nat.  Bank  [Mass.] 
71  N.  B.  312.  It  is  evidently  not  the  custom 
of  banks  to  retain  no  protest  Items  after 
maturity.     Id. 

52,  53.  Bank  of  Commerce  v.  Miller,  105 
111.   App.    224. 

54.  National  Revere  Bank  v.  National 
Bank  of  the  Republic,  172  N.  T.  102,  64  N.  E. 
799. 

55.  See  1  Curr.  L.  310. 

66.  Indictable  under  Rev.  St.  §  5440.  Scott 
V.  U.  S.  [C.  C.  A.]   130  F.  429. 

57.  Within  the  meaning  of  Rev.  St.  §  5209 
[U.  S.  Comp.  St.  1901,  p.  3497].  U.  S.  V.  Young, 
128    F.    111. 

58.  TJ.  S.  V.  Young,  128  P.  111. 

59.  Bryan  v.  First  Nat.  Bank,  205  Pa.  7, 
54  A.  480. 

60.  See  Deposits  received  after  Insolvency, 
supra.     See  1  Curr.  L.  310. 

61.  Gen.  St.  1901,  §§  471,  472.  Forbes  v. 
Mohr  rKan.1  76  P.  827. 
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BANK  COLLECTIONS  OF  FORGED  OR  ALTERED  PAPER.* 
[Spbcial  Akticlb.] 

What  law  governs. — The  laws  of  the  place  of  the  performance  of  the  imme- 
diate acts  constituting  the  mistaken  or  wrongful  payment  of  forged  paper  by  a 
collecting  bank  govern  its  liability  therefor  to  the  true  owner.^ 

Name  of  maker  or  drawee  forged. — As  a  general  rule,  the  drawee  of  a  check  or 
draft  is  charged  with  knowledge  of  the  handwriting  of  its  customer  or  correspond- 
ent, the  drawer,  and,  if  the  drawee  pays  the  paper,  it  must  stand  the  loss  if  the 
paper  was  a  forgery,  and  has  passed  into  the  hands  of  a  bona  fide  purchaser.^  But 
this  rule  is  not  available  to  the  payee,  who  took  the  check  from  a  stranger  without 
inquiry,  though  in  good  faith,  and  himself  indorsed  it,  and  thereby  gave  it  cur- 
rency and  credit;  since  the  indorsement  by  the  payee  gives  the  paper  the  appear- 
ance of  genuineness,  and  tends  to  divert  the  drawee  from  scrutiny  and  inquiry.' 
This  modification  of  the  general  rule  is  of  general  application,  and  will  relieve  the 
drawee  from  liability  to  any  party  to  the  paper  who  has  in  any  Way  contributed 
to  the  success  of  the  fraud,  or  to  the  mistake  of  fact  under  which  the  payment  was 
made.*     While  it  is  true  that  the  cashier  is  the  general  executive  ofiieer  of  the  bank 


1.  Reasoning  by  analogy  from  the  rules 
determining  what  law  governs  the  relation 
between  the  depositor  and  the  collecting 
bank,  see  Selover,  Bank  Collections,  §  6. 
In  deciding  the  liability  of  a  London  bank 
which  had  a  branch  in  Paris,  where  a  forged 
instrument  was  paid,  the  court  said:  "Collec- 
tion' had  to  be  obtained  by  acts  done  partly 
in  Paris  and  partly  in  England,  and  as  soon 
as  the  person  carrying  out  these  acts  reached 
England,  he  came  under  English  law,  and 
anything  done  by  him  subsequently,  if  it 
amounted  to  a  wrong,  must  be  Justified,  If 
at  all,  by  English  law.  •  •  •  If  the  in- 
dividual presented  it  for  payment  in  Eng- 
land, and  received  payment  there,  he  would 
by  both  those  acts  have  committed  what 
amounts  to  conversion  in  English  law.  Upon 
analysis  it  will  be  seen  that  those  acts  were 
done  by  the  French  bank, — it  is  immaterial 
whether  by  traveling  to  England  or  by 
means  of  third  persons, — and  the  question  is 
whether,  according  to  English  law,  the  trans- 
action amounts  to  a  conversion."  La  Cave 
&  Co.  V.  Credit  Lyonnais,  66  Law  J.,  Q.  B. 
226.  See,  also,  Kleinwort  v.  Le  Comptoir 
Nationale  d'Escompte  de  Paris,  63  Law  J., 
Q.   B.   674    [1894]    2  Q.   B.  Div.   157. 

2.  Northwestern  Nat.  Bank  of  Chicago  v. 
Bank  of  Commerce  of  Kansas  City,  107  Mo. 
402,  410,  17  S.  W.  982,  15  L.  R.  A.  102;  Stout 
V.  Benoist,  39  Mo.  277,  and  cases  cited; 
United  States  Nat.  Bank  v.  National  Park 
Bank,  59  Hun,  495,  13  N.  T.  S.  411,  affirmed 
(on  opinion  of  court  below)  in  129  N.  T. 
647,  29  N.  E.  1028;  Crawford  v.  West  Side 
Bank,  100  N.  T.  54,  2  N.  E.  881;  Oppenheim 
V.  "West  Side  Bank,  22  Misc.  722,  50  N.  T.  S. 
148;  First  Nat.  Bank  of  Carthage  v.  Tost, 
58  Hun,  606,  11  N.  T.  S.  86.2;  3  Am.  &  Eng. 
Bnc.  Law,  222;  Price  v.  Neal,  3  Burrows, 
1354.  The  leading  case  on  this  question 
states  that  it  was  incumbent  on  the  drawee 
to  satisfy  himself  "that  the  bill  drawn  upon 
him  'was  the  drawer's  hand'  before  he  ac- 
cepted or  paid  It;"  and  that,  having  paid  it 
to  a  bona  fide  indorser  for  value,  he  cannot 
recover   back   the   money   from   him,    though 


the  signature  of  the  drawer  was  forged. 
Price  V.  Neal,  3  Burro"ws,  1355.  To  same 
effect  is  Smith  v.  Mercer,  6  Taunt.  76.  In 
a  Massachusetts  case,  Holmes,  C.  J.,  in  hold- 
ing that  the  drawee  bank  cannot  recover 
back  money  paid  through  the  clearing  house 
to  a  collecting  bank,  on  a  forged  check 
payable  to  cash  and  unindorsed,  on  the 
ground  that  it  was  charged  with  knowl- 
edge of  the  signature  of  the  drawer,  and 
that,  under  the  evidence,  it  could  not  have 
been  misled  by  the  lack  of  indorsement, 
said:  "The  plaintiff's  argument  is  directed 
to  proving  that  we  should  not  adopt  the  rule 
laid  down  In  Price  v.  Neal,  3  Burrows,  1354, 
according  to  which  a  drawee  paying  a  forged 
draft  or  check  to  a  bona  fide  purchaser  can- 
not recover  back  the  money  paid.  We  are 
aware  that  this  rule  has  been  questioned  by 
some  text  writers;  but  it  is  of  such  universal, 
or  nearly  universal,  acceptance,  that  we  shall 
go  into  no  extended  discussion.  •  •  • 
Probably  the  rule  was  adopted  from  an 
impression  of  convenience,  rather  than  for 
any  more  academic  reason;  or  perhaps  Lord 
Mansfield  took  the  case  out  of  the  doctrine 
as  to  payments  under  a  mistake  of  fact,  by 
the  assumption  that  a  holder  who  simply 
presents  negotiable  paper  for  payment 
makes  no  representation  as  to  the  signature, 
and  that  the  drawee  pays  at  his  peril."  Ded- 
ham  Nat.  Bank  v.  Everett  Nat.  Bank  [Mass.] 
59  N.  E.  62.  See,  also,  authorities  cited  in 
above   ease. 

3.  National  Bank  of  North  America  v. 
Bangs,  106  Mass.  441;  Ellis  v.  Ohio  Life  In- 
surance &  Trust  Co.,  4  Ohio  St.  628;  Birming- 
ham Nat.  Bank  V.  Bradley,  103  Ala.  109,  15 
So.  440,  and  cases  cited.  See,  also.  Green  v. 
Purcell  Nat.  Bank,  1  Ind.  T.  270,  37  S.  W. 
50. 

4.  Gloucester  Bank  v.  Salem  Bank,  17 
Mass.  33,  42;  Ellis  v.  Ohio  Life  Insurance 
&  Trust  Co.,  4  Ohio  St.  628;  National  Bank 
of  North  America  v.  Bangs,  106  Mass.  441. 
Where  a  steamboat  agent,  after  being  in- 
formed by  letter  that  a  draft  drawn  on  the 
captain  of  the  boat  had  been  deposited  In  a 


•Adapted  from  Selover  on  Bank  Collections. 
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for  whose  acts  it  must  stand  as  sponsor,  yet,  to  create  an  estoppel  against  the  bank 
by  reason  of  his  acts  and  representations  as  to  forged  paper,  his  connection  with 
the  transaction  must  be  definitely  shown.°  Under  the  rule,  the  drawee  is  only 
charged  with  knowledge  of  the  signature  of  the  drawer,  and  not  with  knowledge  of 
the  genuineness  of  the  body  of  the  instrument,  as  between  himself  and  other  parties 
having  equal  means  of  determining  the  existence  of  an  alteration.' 

Indorsement  of  payee  forged. — A  bank  which  collects  and  pays  to  the  deposit- 
ors thereof  checks,  payable  to  order,  on  which  the  indorsement  of  the  payee  had 
been  forged  before  deposit  in  the  bank,  is  liable  to  the  payee  for  conversion  of  the 
checks,  though  it  was  ignorant  of  the  forgery,  and  acted  in  good  faith.''  But  this 
rule  cannot  be  invoked  by  one  who  has  been  impersonated,'  though  it  seems  this 


certain  bank  for  collection,  went  to  the  bank 
on  the  day  It  was  due,  described  and  called 
for  the  draft,  and  voluntarily  paid  It  with- 
out further  inquiry,  the  bank,  which  received 
no  compensation  for  the  transaction,  and 
made  no  entries  of  it  on  the  books,  is  not 
liable  to  him  for  the  amount  thereof,  both 
the  letter  and  the  draft  having  been  forged, 
where  It  appeared  that  the  draft  was  de- 
posited by  a  stranger  with  instructions  that, 
if  no  one  called  to  pay  it  before  three 
o'clock,  it  was  to  be  given  to  a  notary  for 
protest,  and  plaintiff  called  and  paid  it  a 
few  minutes  later,  and  the  amount  was 
turned  over  to  the  depositor  on  the  same 
day.      Stephenson  v.  Mount,   19  La,  Ann.   295. 

5.  A  forged  certificate  of  deposit  was  sent 
by  plaintiff  to  defendant  for  collection,  and 
by  the  latter  sent  to  the  bank  purporting  to 
have  issued  It.  The  cashier  of  the  last- 
named  bank  passed  it  to  the  bookkeeper  with 
other  paper  received  from  defendant,  and  a 
check  was  sent  covering  the  aggregate 
amount  of  all  the  paper  so  received.  The 
forgery  was  not  discovered  until  after  busi- 
ness hours  of  that  day,  when  the  bank  im- 
mediately notified  plaintiff  and  Its  principal 
of  the  forgery.  On  the  next  day  it  returned 
the  certificate  to  defendant,  who  recredlted 
such  bank  with  the  amount  thereof  under  a 
general  agreement  to  that  effect  respecting 
commercial  paper  found  not  good.  It  was 
held  that  defendant  was  justified  in  refund- 
ing the  money  to  such  bank  as  money  paid 
by  mistake,  and  that  the  passing  of  the 
forged  certificate  over  to  the  bookkeeper  did 
not  amount  to  such  a  recognition  of  the  gen- 
uineness of  the  certificate  as  would  preclude 
the  bank  from  setting  up  the  subsequently 
discovered  forgery,  in  the  absence  of  a 
showing  that  the  cashier  actually  passed  on 
the  genuineness  of  the  certificate,  or  that 
it  was  his  duty  to  do  so,  or  that  his  acts 
were  communicated  to  plaintiff  or  to  de- 
fendant. Allen  v.  Fourth  Nat.  Bank  of  New 
York,  59  N.  T.  12,  affirming  6  Jones  &  S.  137, 
distinguishing  Price  v.  Neal,  3  Burrows,  135*, 
and  citing  Goddard  v.  Merchants'  Bank,  4 
Comst.  [N.  T.]  149,  and  National  Bank  of 
Commerce  v.  National  Mechanics'  Banking 
Ass'n,  55  N.  T.   211,  note. 

6.  Crawford  v.  West  Side  Bank,  100  N. 
T.  54,  2  N.  B.  881;  United  States  Nat.  Bank 
v.'  National  Park  Bank,  59  Hun,  495,  13  N. 
T  S.  411,  affirmed  (on  opinion  of  court  be- 
low) in  129  N.  T.  647,  29  N.  B.  1028;  Nation- 
al Bank  of  Commerce  v.  National  Mechanics' 
Banking  Ass'n,  56  N.  T.  211;  White  v.  Con- 
tinental Nat.  Bank,  64  N.  T.  316;  Oppenhelm 


V.  West  Side  Bank,  22  Misc.  722,  60  N.  T.  S. 
148;  Metropolitan  Nat.  Bank  v.  Merchants' 
Nat.  Bank,  182  111.  367,  55  N.  B.  '360,  affirm- 
ing 77  111.  App.  316;  First  Nat.  Bank  of  Chi- 
cago v.  Northwestern  Nat.  Bank,  162  111. 
296,    38    N.    B.    739. 

7.  Farmer  v.  People's  Bank,  100  Tenn. 
187,  47  S.  W.  234;  Pickle  v.  Muse,  88  Tenn. 
381,  12  S.  W.  919;  Chism  v.  First  Nat.  Bank 
of  New  York,  96  Tenn.  641,  36  S.  W.  887; 
Talbot  v.  Bank  of  Rochester,  1  Hill  [N.  T.] 
295;  Buckley  v.  Second  Nat.  Bank  of  Jersey 
City,  35  N.  J.  Law,  400;  Shaffer  v.  McKee, 
19  Ohio  St.  526;  Salomon  v.  State  Bank,  28 
Misc.  324,  59  N.  T.  S.  407.  One  whose  prop- 
erty has  been  wrongfully  converted  Is  not 
bound  to  take  it  back,  but  may  abandon  It 
from  the  moment  of  its  conversion,  and  sue 
for  its  value.  Id.;  People  v.  Bank  of  North 
America,  75  N.  Y.  564.  Liability  of  bank  on 
its  indorsement  of  the  paper,  see  Selover, 
Bank  Collections,  f  164.  Where  a  bank  has 
collected  the  amount  of  a  check  received  on 
a  forged  indorsement  of  the  name  of  the 
payee,  to  whom  the  Instrument  had  never 
been  delivered,  such  payee,  by  a  subsequent 
demand  on  the  bank  for  the  proceeds,  rati- 
fies the  indorsement,  and  makes  the  check 
his  property  to  such  an  extent  as  to  sus- 
tain an  action  by  him  for  the  proceeds. 
Farmer  v.  People's  Bank,  100  Tenn.  187,  47 
S.  W.  234;  Pickle  v.  Muse,  88  Tenn.  381,  12  S. 
W.  919;  Talbot  v.  Bank  of  Rochester,  1  Hill 
[N.  Y.]  295;  Buckley  v.  Second  Nat.  Bank  of 
Jersey  City,  35  N.  J.  Law,  400.  "The  action 
against  the  wrongdoer  does  not  rest  upon 
privity,  but  upon  the  fact  that  he  has  in- 
termeddled with  property  not  his  own,  and, 
asserting  a  hostile  claim,  he  has  inter- 
fered with  the  lawful  use  and  dominion  of 
the  owner  of  the  property."  Farmer  v. 
People's  Bank,  100  Tenn.   187,   47  S.  W.   234. 

8.  An  indorsement  of  the  payee's  name 
is  not  forged  when  made  by  the  person 
named  and  Intended  to  be  named  as  payee, 
who  received  the  paper  from  the  drawer, 
and  was  the  actual  person  w^ith  whom  the 
whole  transaction  was  made,  though  he 
had  fraudulently  procured  the  draft  by 
using  as  security  a  worthless  note  and  mort- 
gage purporting  to  have  been,  but  not  hav- 
ing been,  executed  by  a  man  and  wife 
having  the  same  surname  as  such  payee. 
First  Nat.  Bank  of  Ft.  Worth  v.  American 
Exchange  Nat.  Bank,  49  App.  Div.  349,  63 
N.  Y.  S.  58.  Payee  had  fraudulently  rep- 
resented himself  to  be  the  owner  of  land, 
and  had  obtained  the  paper  by  Impersonating 
the   real    owner,   but   was,   nevertheless,    the 
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modification  of  the  rule  has  been  done  aAvay  with  by  the  section  of  the  negotiable 
instrument  act,  declaring  a  signature  which  is  forged  or  made  without  authority 
to  be  "wholly  inoperative.""  In  England,  the  liability  of  the  bank  is  governed  by 
statute."  The  payee  of  a  cheek,  by  suing  the  bank,  which  collected  aaid  paid  over 
the  amount  tliereof  on  a  forged  indorsement  of  his  name,  for  conversion  of  the 
check,  affirms  and  ratifies  the  payment  of  the  cheek  by  the  malvcr.^^  An  indorser 
subsequent  to  the  forged  indorsement  is  liable  over  to  the  bank  for  the  amount  re- 
funded.^^ 

Diligence  in  notifying  parties. — The  collecting  bank  must  exercise  reasonable 
diligence  in  notifying  the  holder  or  party  from  whom  it  received  the  paper  of  the 
forgery  or  alteration.^'     But  the  bank  is  under  no  obligation  to  give  notice  of  the 


person  dealt  with  and  intended  as  the  payee 
of  the  paper.  Emporia  Nat.  Bank  v.  Shot- 
well,  35  Kan.  360,  369;  Crippen  v.  American 
Nat.  Bank  of  Kansas  City,  51  Mo.  App.  609. 
and  cases  cited;  Land  Title  &  Trust  Co.  v. 
Northwestern  Nat.  Bank.  196  Pa.  230,  50  L. 
R.  A.  75,  and  note  collecting  oases. 

9.  See  Tolman  v.  American  Nat.  Bank,  22 
R.  I.  462,  52  L.  R.  A.  877,  where  the  court 
holds  that  the  rule  at  common  law  ia  not 
clear  and  that  the  negotiable  instruments 
law  has  abrogated  it. 

10.  The  English  Bills  of  Exchange  Act 
1882,  §  S2,  providing  that  "where  a  banker 
in  good  faith  and  without  negligence  re- 
ceives payment  for  a  customer  of  a  cheque 
crossed  generally  or  specially  to  himself, 
and  the  customer  has  no  title  or  a  defective 
title  thereto,  the  banker  shall  not  Incur 
any  liability  to  the  true  owner  of  the  cheque 
by  reason  only  of  having  received  such 
payment,"  protects  a  bank  collecting  for  a 
customer  the  amount  of  a  crossed  cheque, 
on  a  forged  Indorsement  of  the  payee's 
name,  though  at  the  time  of  receiving  pay- 
ment, and  crediting  it  to  the  customer,  his 
account  was  overdrawn,  and  a  part  of  the 
credit  canceled  the  overdraft.  Clarke  v. 
London  &  County  Banking  Co.,  66  Law  J., 
Q.  B.  354.  This  section  of  the  act  is  applica- 
ble, however,  only  in  case  the  bank  is  deal- 
ing with  a  "customer;"  and  a  stranger  to 
the  bank,  whose  only  transaction  with  the 
bank  is  the  passage  on  it  of  the  forged  in- 
strument, is  not  a  "customer,"  within  the 
meaning  of  the  act,  and,  in  such  case,  the 
collecting  bank,  If  it  pays  the  amount  of 
the  paper  to  such  stranger.  Is  liable  to  the 
true  owner  for  conversion  of  the  funds. 
La  Cave  &  Co.  v.  Credit  Lyonnals,  66  Law 
J.,  Q.  B.  226;  Matthews  v.  Brown  &  Co.,  10 
Times  Law  R.  386  [1894]  63  Law  J.,  Q.  B.  494; 
ICleinwort  v.  Le  Comptoir  Nationale  d'Bs- 
compte  de  Paris,  63  Law  J.,  Q.  B.  674,  [1894] 
2  Q.  B.  Div.  197;  Arnold  v.  Cheque  Bank,  46 
Law  J.,  C.  P.  562,  1  C.  P.  Div.   578. 

11.  Salomon  v.  State  Bank,  28  Misc.  324, 
59  N.  T.  S.  407;  White  v.  Sweeny,  4  Daly 
[N.  Y.]   223. 

la.  Where  plaintiff  In  good  faith  took  a 
check  on  a  forged  indorsement  of  the  payee, 
and  indorsed  it  in  blank  and  delivered  it 
to  defendant  bank  for  collection,  and  re- 
ceived the  proceeds  from  the  bank,  the  lat- 
ter, on  discovering  the  forgery  and  refund- 
ing the  money  to  the  drawee  bank,  may  re- 
imburse Itself  out  of  the  first  moneys  of  the 
plaintiff  that  come  into  its  possession, 
though  It  had  not  notified  plaintiff  of  the 
forgery;  since  plaintiff  guarantied  the  genu- 


ineness of  the  payee's  Indorsement,  and  hav- 
ing received  the  proceeds,  was  chargeable 
with  notice  of  the  forgery.  Green  v.  Pur- 
cell  Nat.  Bank,  1  Ind.  T.  270,  37  S.  W.  50. 
See,  also,  Mayer  v.  City  of  New  York,  63 
N.  Y.  455,  457;  Indig  v.  National  Citv  Bank, 
80  N.  Y.  100,  105. 

13.  Bank  of  Commerce  v.  Union  Bank,  3 
N.  Y.  230;  Oppenheim  v.  West  Side  Bank,  22 
Misc.  722,  50  N.  Y.  S.  148.  In  case  of  an 
alteration,  the  bank  exercises  due  diligence 
if  it  notifies  the  holder  personally,  on  the 
day  it  is  itself  notified  of  the  fraud,  and  also 
informs  him  of  the  same  fact  by  letter  three 
days  later.  Oppenheim  v.  West  Side  Bank, 
22  Misc.  722,  50  N.  Y.  S.  148.  The  English 
rule  is  that  "the  holder  of  a  bill  is  entitled 
to  know,  on  the  day  when  it  becomes. due, 
whether  It  is  an  honored  or  dishonored 
bill,"  and  hence,  where  a  forged  acceptance 
is  delivered  to  the  acceptor's  bankers  on  the 
day  it  is  due,  and  they  pay  it  on  that  day, 
but  discover,  on  the  following  day,  that  it  Is 
a  forgery,  and  give  notice  on  that  day  to 
the  holder,  it  cannot  recover  back  the  mon- 
ey paid.  Cocks  v.  Masterman,  9  Barn.  &  C. 
902.  Aliter  if  notice  was  given  on  the  day 
when  payment  was  made.  Wilkinson  v. 
Johnson,  3  Barn.  &  C.  428.  On  the  question 
of  the  difference  between  negligence  in  dis- 
covering a  forgery  or  alteration  and  negli- 
gence in  failing  to  giv  notice  after  the  dis- 
covery, the  supreme  court  of  New  York,  in 
a  well-considered  case,  says:  "A  failure  to 
discover,  though  resulting  in  a  loss  to  an- 
other who  might,  if  sooner  apprised,  have 
apprehended  the  forger,  and  recovered  the 
money,  gives  no  right  of  action,  and  for 
obvious  reasons,  one  of  which  alone  need 
be  mentioned.  There  is  no  duty  Imposed  on 
one  who  receives  a  forged  check  from  anoth- 
er to  unearth  the  crime.  He  receives  it  pre- 
suming, as  he  has  a  right  to  do,  that  all  the 
signatures  and  indorsements  are  genuine, 
which  is  impliedly  warranted  by  the  person 
from  whom  it  is  received.  This  presumption, 
and  the  right  to  rely  on  this  implied  war- 
ranty, are  only  destroyed  when,  by  inspec- 
tion, the  forgery  could  be  detected  because 
apparent  on  the  face  of  the  check  or  bill, 
or  where,  from  the  surrounding  circum- 
stances, the  suspicions  of  the  person  re- 
ceiving the  note,  check,  or  bill  should  be 
aroused,  and  his  scrutiny  challenged.  Not 
so  after  discoA'ery,  for  then  the  duty  is  in- 
cumbent on  the  one  detecting  such  imperfec- 
tion to  act  promptly  in  giving  notice,  and  it 
he  fails  therein  to  the  Injury  and  damage 
of  the  one  entitled  to  notice,  he  will  be  pre- 
vented   from    recovering    the   damage    or    in- 
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forgery  of  an  indorsement  of  the  payee's  name  to  one  who  had  indorsed  the  forged 
paper  in  blank  to  the  bank  for  collection,  and  had  received  the  proceeds.  ^^ 

Indorsement  of  forged  paper  by  banh.—lt  the  bank  indorses,  without  quali- 
fication or  restriction,  paper  to  which  the  signature  of  the  maker  or  drawer  was 
forged,  it  is  liable  to  a  bona  fide  holder  on  its  implied  warranty  of  the  genuineness 
of  the  instrument,^"  and  the  genuineness  of  the  signature  of  the  maker  or  drawer." 
The  Federal  courts,  however,  hold  that  the  general  indorsement  of  a  collecting  bank 
does  not  imply  a  warranty  that  a  prior  indorsement  is  genuine."  It  has  been 
held  that  indorsing  "for  collection"  relieves  the  indorsing  bank  from  liability  to 
the  drawee  bank  which  paid  the  draft."  Presentment  to  the  drawee  through  the 
clearing  house  is  not  equivalent  to  an  indorsement.'" 

Charging  bach  amount. — A  collecting  bank  which  has  credited  the  amoimt  of 
a  check,  but  has  remitted  no  money  on  account  thereof,  may  charg'^  back  the  amount 
thereof  on  discovering  that  it  had  been  raised  before  it  was  delivered  to  the  bank.-" 
Wliere  the  bank  has  not  been  guilty  of  negligence  with  respect  to  altered  paper,  and 
the  holder  had  notice  of  facts  putting  him  on  inquiry,  the  bank  will  be  protected." 
While  it  may  be  true  that  a  bank  would  be  estopped  to  claim  a  right  to  charge  back 
the  amount  of  raised  paper,  if  its  cashier  had  represented  to  the  holder  that  it  was 
good,  and  the  holder  had  acted  on  this  representation  to  his  injury,  a  mere  state- 
ment; by  the  discount  and  collection  teller  of  the  collecting  banlc,  that  the  checlv 
was  "all  right,"  has  been  held  not  to  estop  the  bank.^^ 


jury  shown  to  have  been  actually  incurred." 
Third  Nat.  Bank  of  New  York  CltJ-  v.  Mer- 
chants' Nat.  Bank,  76  Hun,  475,  27  N.  T.  S. 
1070. 

14.  Green  v.  Purcell  Nat.  Bank,  1  Ind.  T. 
270,  37  S.  W.  50,  and  cases  cited;  Birmingham 
Nat.  Bank  v.  Bradley,  103  Ala.  109,  15  So. 
440,  and  oases  cited.  See,  also.  National 
Bank  of  North  America  v.  Bangs,  106  Mass. 
441. 

15.  Crosby  v.  Wright,  70  Minn.  251. 

IC.  Brown  v.  Ames,  59  Minn.  476;  Condon 
V.  Pearce,  43  Md.  83;  First  Nat.  Bank  of  Chi- 
cago V.  Northwestern  Nat.  Bank,  40  111.  App. 
640;  Turnbull  v.  Bowyer,  40  N.  T.  456.  Un- 
der the  negotiable  instruments  laws  these 
rules  obtain,  though  the  paper  had  been 
previously  indorsed  to  the  bank  rcstriotively 
for  collection.  See  Selover,  Bank  Collections, 
§   63. 

17.  A  pension  draft,  to  which  the  name  of 
the  payee  had  been  forged  after  her  death, 
was  Indorsed  "for  collection"  to  defendant 
bank  by  the  initial  bank,  and,  after  having 
been  Indorsed  generally  by  defendant,  was 
paid  to  it  by  the  United  States,  and  the 
money  remitted  to  the  initial  bank.  It  was 
held  that  defendant  bank  was  not  liable  to 
the  United  States  for  the  amount  of  the 
draft;  the  court  stating  that,  "in  such  cases, 
the  indorsement  by  the  collecting  agent,  who 
has  no  proprietary  interest,  dots  not  import 
any  guaranty  of  the  genuineness  of  all  prior 
indorsements,  but  only  of  the  agent's  rela- 
tion to  the  principal,  as  stated  upon  the  face 
of  the  draft;  and  as  this  relation  is  evident 
upon  the  draft  itself,  the  payor  cannot  claim 
to  have  been  misled  by  the  indorsement  of 
the  agent,  or  any  right  to  rely  on  that  in- 
dorsement as  a  guaranty  of  the  genuineness 
of  the  payee's  indorsement."  United  States 
V.  American  Exchange  Nat.  Bank,  70  F.  232, 
distingu'ishing  Onondaga  County  Sav.  Bank 
V.  Unitei  States  [C.  C.  A.]  64  P.  703. 


18.  Indorser  was  a  bona  fide  purchaser. 
Northwestern  Nat.  Bank  of  Chicago  v.  Bank 
of  Commerce  of  Kansas  City,  107  Mo  402 
412,  17  S.  "W.  982,  15  L.  K.  A.  103. 

19.  Since  it  is  not  made  for  the  purpose 
of  transfer;  but  is  merely  equivalent  to  a 
presentment  by  the  bank  in  person.  Dedham 
Nat.  Bank  v.  Everett  Nat.  Bank  [Mass.  , 
59  N.  E.  62. 

20.  Birmingham  Nat.  Bank  v.  Bradley,  103 
Ala.  109,  15  So.  440.  This  rule  Is  in  harmony 
with  •  the  general  rules  as  to  the  right  to 
charge  back  a  credit  given  for  worthless 
paper.      See   Selover,   Bank  Collections,   §   15. 

21.  Defendant's  cashier  advised  plaintiff, 
solely  because  of  the  suspicious  nature  of 
the  transaction,  to  have  nothing  to  do  with 
a  check,  though  it  was  apparently  good  and 
regular.  The  bank  took  the  check  for  col- 
lection and  gave  plaintiff  credit,  and  it  was 
paid  by  the  drawee  bank.  It  had  been  al- 
tered so  skillfully  that  It  could  not  be  de- 
tected by  examination,  and  was  discovered 
only  when  the  drawer's  account  was  bal- 
anced at  the  end  of  the  month.  It  was  held 
that  defendant  bank  was  not  guilty  of  neg- 
ligence, and  that,  on  the  discovery  of  the 
alterations,  it  was  Justified  in  refunding  to 
the  drawee'  bank,  and  charging  back  the 
amount  against  the  account  of  the  plaintiff. 
Ranp  v.  National  Security  Bank,  136  Pa.  426, 
20  A.    508. 

22.  Neither  party  suspected  an  alteration. 
The  duties  of  such  teller  relate  only  to  the 
discount  and  collection  of  commercial  paper, 
and  his  statement  must  consequently  be 
limited  to  the  fact  of  its  payment  by  the 
drawee,  and  cannot  be  extended  to  the  gen- 
uineness of  the  body  of  the  check.  Oppen- 
heim  v.  West  Side  Bank,  22  Misc.  722.  50 
N.  T.  S.  148.  See,  also.  Espy  v.  Bank  of  Cin- 
cinnati, 18  Wall.  [U.  S.]  604;  Marine  Nat. 
Bank   v.    National    City    Bank,    59    N.    Y.    67; 
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Recovery  iach  of  payments. — The  general  rule  is  that  money  paid  upon  a 
raised  check  may  be  recovered  back,  providing  the  one  seeking  to  recover  has  not, 
by  his  careless  or  negligent  act,  injured  or  prejudiced  the  rights  of  the  person 
from  whom  recovery  is  sought,^'  and  since  a  collecting  bank,  to  which  the  payee 
of  a  forged  or  raised  check  indorsed  the  same,  and  from  which  he  received  full 
face  value  therefor,  is  under  no  obligation  to  such  payee  to  discover  the  fraud,** 
it  may  recover  back  the  money  so  paid.*'  Where  the  collecting  bank  has  received 
money  by  mistake,  as  under  forged  or  raised  paper,  and  has  paid  it  over  to  its 
principal  before  receiving  notice  of  the  forgery,  or  other  fraud  inducing  the  pay- 
ment, it  cannot  be  compelled  to  repay.*'  If  the  collecting  bank  has  not  paid  over 
any  money  or  made  an  actual  remittance  to  its  principal,  but  has  merely  credited 
to  it  the  amount  of  the  paper,  which  credit  has  never  been  drawn  against,  the  col- 
lecting bank  is  liable  as  for  money  paid  to  it  under  mistake.*'  Bach  of  several 
successive  indorsers  of  a  bill,  who  have  successively  paid  money  thereon  by  mistake, 
the  name  of  the  first  indorser  having  been  forged,  may  recover  from  his  immediate 
indorser.^'  Funds  obtained  by  forgery  cannot  be  followed  into  the  hands  of  an 
innocent  person  who  has  received  them  from  the  forger  in  payment  of  a  debt.*" 
A  collecting  bank  may  obligate  itself  to  pay  the  difference  between  the  original 


Security  Bank  of  New  York  v.  National  Bank 
of  Eepubllo,  67  N.  T.  458. 

SS3.  National  Bank  of  Commerce  v.  Na- 
tional Mechanics'  Banking  Ass'n,  55  N.  T. 
211;  Marine  Nat.  Bank  v.  National  City  Bank, 
59  N.  T.  67,  77;  Clews  v.  Bank  of  New  York 
National  Banking  Ass'n,  89  N.  T.  419;  Na- 
tional Park  Bank  of  New  York  v.  Eldred 
Bank,  90  Hun,  285,  35  N.  Y.  S.  762;  Oppen- 
helm  V.  West  Side  Bank,  22  Misc.  722,  50  N. 
Y.  S.  148. 

24.  See   Selover,    Bank   Collections,   9   188. 

25.  Birmingham  Nat.  Bank  v.  Bradley,  103 
Ala.  109,  15  So.  440;  Green  v.  Purcell  Nat. 
Bank,  1  Ind.  T.  270,  37  S.  W.  50.  See,  also. 
Carpenter  v.  Northborough  Nat.  Bank,  123 
Mass.  66;  White  v.  Continental  Nat.  Bank, 
64  N.  Y.  316;  Susquehanna  Valley  Bank  v. 
Loomis,  85  N.  Y.  207;  National  Park  Bank  v. 
Seaboard  Bank,  114  N.  T.  28,  20  N.  E. 
632. 

26.  National  Park  Bank  v.  Seaboard  Bank, 
114  N.  Y.  28,  20  N.  E.  632,  11  Am.  St.  Rep. 
612,  distinguishing  Metropolitan  Nat.  Bank 
V.  Loyd,  90  N.  Y.  530;  La  Fargo  v.  Kneeland, 
7  Cow.  [N.  Y.]  460;  Mowatt  V.  McLelan,  1 
Wend.  [N.  Y.]  173;  Herriok  v.  Gallagher,  «0 
Barb.  [N.  Y.]  566;  Story,  Agency,  §  300.  In 
the  case  iirst  cited  in  this  note,  there  was 
evidence  that  the  proceeds  of  the  draft  In- 
volved in  suit,  and  also  the  entire  amount 
that  the  principal  bank  had  to  Its  credit  with 
the  collecting  bank  at  the  time  the  proceeds 
of  the  draft  were  turned  over  to  the  prin- 
cipal, had  been  drawn  out  at  least  two  weeks 
before  the  alteration  of  the  draft  was  dis- 
covered, and  the  court  applied  the  familiar 
rule  as  to  application  of  payments, — that 
where  there  is  no  speclflo  direction,  the  pay- 
ment will  be  applied  to  the  oldest  items; 
citing  Sheppard  v.  Steele,  43  N.  Y.  52;  Allen 
V.  Culver,  3  Denlo  [N.  Y.]  284;  Webb  v.  Dick- 
enson, 11  Wend.  [N.  Y.]  63. 

27.  United  States  Nat.  Bank  v.  National 
Park  Bank,  59  Hun,  495,  13  N.  Y.  S.  411,  af- 
firmed (on  the  opinion  of  the  court  below) 
in  129  N.  Y.  647.  29  N.  E.  1028;  Bank  of  Com- 
merce  V.  Union  Bank,   3  N.  Y.    236;  National 


Park  Bank  v.  Seaboard  Bank,  ir4  N.  T.  28, 
20  N.  E.  632. 

28.  Canal  Bank  v.  Bank  of  Albany,  1  Hill 
[N.  Y.]  287,  294;  Nassau  Bank  v.  National 
Bank  of  Newburgh,  159  N.  Y.  458,  64  N.  B. 
66,  affirming  32  App.  Dlv.  268,  62  N.  T,  S. 
1118,  and  34  App.  Dlv.  623,  54  N.  T.  S.  1110; 
Rapp  V.  National  Security  Bank,  136  Pa.  426, 
20  A.  508;  Green  v.  Purcell  Nat.  Bank,  1  Ind. 
T.   270,   37   S.  W.   50. 

29.  The  forger  first  cashed  a  check  for 
$2,400  at  the  defendant  bank  by  forging  the 
name  of  one  of  its  depositors.  He  thereafter 
deposited  In  plaintiff  bank  a  forged  draft 
on  a  third  bank  for  $6,000,  which  plaintiff 
collected,  but  afterwards  repaid  to  the 
drawee  tiank  on  discovery  of  the  forgery. 
Prior  to  the  discovery  of  this  second  forgery, 
and  while  the  $6,000  was  still  to  his  credit 
in  plaintiff  bank,  the  forger  drew  out  sub- 
stantially all  of  that  amount,  and  among  his 
drafts  on  that  fund  was  a  check  for  $2,400 
on  plaintiff  bank  to  the  order  of  the  person 
whose  name  he  had  forged  to  the  check 
cashed  at  defendant  bank.  This  check  he 
deposited  In  defendant  bank  to  the  credli 
of  such  person,  and  defendant  collected  It 
from  plaintiff  before  It  had  any  knowledge 
of  the  forgeries.  It  was  held  that  defendant 
bank  was  not  liable  to  plaintiff  bank  for  the 
amount  of  the  $2,400  check  on  plaintiff.  Nas- 
sau Bank  v.  National  Bank  of  Newburgh,  169 
N.  Y.  456,  64  N.  E.  66,  affirming  32  App.  Div. 
268,  62  N.  Y.  S.  1118,  and  34  App.  Dlv.  623, 
54  N.  Y.  S.  1110.  Citing  Justh  v.  National 
Bank  of  Commonwealth,  56  N.  Y.  478;  Ste- 
phens V.  Brooklyn  Board  of  Education,  79  N. 
Y.  183;  Hatch  v.  Fourth  Nat.  Bank,  147  N.  Y. 
184,  41  N.  E.  403.  It  is  of  no  conceivable 
importance  that  the  existence  of  the  fact  of 
indebtedness  was  not  known  at  the  time 
when  the  forger  sought  to  make  reparation 
by  repaying  the  moneys  feloniously  taken. 
Having  made  the  payment,  he  could  not  re- 
claim It,  and  no  Interest  In  the  money  re- 
mained in  him.  It  satisfied  the  claim  which 
the  bank  undoubtedly  possessed  against  him, 
and  the  discovery  or  knowledge  of  such  a 
claim    was    not    necessary    to    Its    existence. 
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amount  of  a  draft  and  the  amount  as  fraudulenbly  altered  and  raised,  by  an  offer 
to  the  drawer  bank,  accepted  by  it,  to  pay  such  difference  if  the  draft  was  returned 
with  an  affidavit  of  the  true  amount,  and  the  matter  not  made  public,  which  condi- 
tions were  all  complied  with  by  the  drawer,""  but  an  agreement  of  this  kind  is  re- 
scinded by  a  direction  from  the  drawer  to  either  pay  the  difference  as  agreed,  or 
return  the  draft  and  affidavit,  followed  by  a  return  thereof,  together  with  a  re- 
fusal to  pay."  .Where  the  drawee  paid,  by  mistake,  a  fraudulently  raised  draft, 
to  a  bank  holding  it  for  collection,  it  may  sue  such  bank  for  the  overpayment,  after 
a  demand  and  a  refusal  to  refund,  without  tendering  back  the  paper  itself.'^  The 
certiiication  by  the  drawee  bank  of  a  draft  merely  vouches  for  the  genuineness  of 
the  signature  of  the  drawer,  and  the  existence  of  sufficient  funds  of  his  at  the 
bank  to  pay  the  draft.  It  does  not  warrant  the  genuineness  of  the  body  of  the 
instrument,  and,  in  case  the  draft  was  raised  before  certification,  will  not  prevent 
the  drawee  bank  from  recovering  the  difference  between  the  original  and  altered 
amount  from  a  bank  to  which  it  paid  the  amount  without  knowledge  of  the  altera- 
tion.'' Where  the  money  is  received  on  forged  or  raised  paper  by  a  collecting  bank 
ostensibly  as  owner,  vsdthout  disclosing  its  true  relation  to  the  paper  as  bailee  or 
so-called  agent  for  collection,  it  is  uniformly  held  accountable  as  for  money  re- 
ceived by  mistake.'* 

Ratification  or  waiver  may  relieve  the  bank  of  liability." 


30.  National  Bank  of  Commerce  v.  Man- 
ufacturers' &  Traders'  Bank,  122  N.  T.  367, 
25  N.  E.  365. 

31.  National  Bank  of  Commerce  v.  Manu- 
facturers' &  Traders'  Bank,  122  N.  T.  367, 
25  N.  E.  355.  On  this  state  of  facts,  an  action 
for  money  had  and  received  could  not  be 
maintained  by  the  drawer  bank  against  the 
collecting   bank.      Id. 

32.  Metropolitan  Nat.  Bank  v.  Merchants' 
Nat.  Bank,  182  111.  367,  77  111.  App.  316,  af- 
firmed. See,  also,  Brewster  v.  Burnett,  125 
Mass.  68,  where  It  was  held  that  a  purchaser 

■  of  counterfeit  United  States  bonds  need  not 
return  them  before  suing  for  the  amount 
paid  therefor.  To  same  effect  Is  Kent  v. 
Bornstein,  12  Allen  [Mass.]  342,  with  regard 
to  the  return  of  a  counterfeit  bank  bill. 

33.  Metropolitan  Nat.  Bank  v.  Merchants' 
Nat.  Bank,  182  111.  367,  65  N.  B.  360,  aflirm- 
Ing  77  111.  App.  316.  On  effect  of  certifica- 
tion of  check,  in  general,  see  Merchants' 
Bank  V.  State  Bank,  10  Wall.  [U.  S.]  604, 
647.  As  to  liability  of  bank  after  certifica- 
tion of  raised  check  and  subsequent  state- 
ment to  a  purchaser  that  the  certification 
was  good,  see  Clews  v.  Bank  of  New  Tork 
National  Banking  Ass'n,  114  N.  T.  70.  Re- 
covery in  such  cases  is  based  on  the  double 
ground  of  mistake  and  want  of  considera- 
tion. Metropolitan  Nat.  Bank  v.  Merchants' 
Nat.  Bank,  182  111.  367,  65  N.  B.  360,  affirm- 
ing 77  111.  App.  316. 

34.  A  collecting  bank,  which  was  the  last 
of  several  indorsers  of  a  draft  payable  to 
order,  the  first  of  whom  was  ostensibly  the 
payee  whose  name  had  been  forged,  having 
received  payment  from  the  drawee  on  pre- 
sentment without  disclosing  its  agency,  must 
repay  the  amount  as  money  received  by  mis- 
take on  an  Instrument  to  which  it  had  no 
title,  though  it  was  not  notified  of  the  for- 
gery for  two  months  after  It  had  turned 
over  the  money  to  its  principal.  Canal  Banlc 
V.  Bank  of  Albany,  1  Hill  [N.  T.]  287.  "No 
doubt  the  parties  were  equally  Innocent  in  a 
moral   point   of  view.     The   conduct   of  both 

3  Curr.  Law — 28. 


was  bona  fide,  and  the  negligence,  or  rather 
misfortune,  of  both,  the  same.  It  was  the 
duty,  or,  more  properly,  a  measure  of  pru- 
dence, in  each  to  have  inquired  Into  the  for- 
gery, which  both  omitted.  But  this  raises  no 
preference  at  law  or  In  equity  In  favor  of  the 
defendants,  but  against  them.  They  have  ob- 
tained plaintiff's  money  without  considera- 
tion; not  as  a  gift,  but  under  a  mistake."  Id. 
Proof  of  a  eustom  of  collecting  banks  not  to 
disclose  their  agency  on  the  paper  is  not  ad- 
missible to  charge  the  drawee  of  a  forged 
draft,  who  paid  the  same  to  the  collecting 
bank,  with  notice  of  the  fact  that  such  bank 
was  merely  an  agent,  though  the  agency  was 
not  disclosed,  in  the  absence  of  proof  of  a 
further  custom  of  banks  not  to  collect  paper 
as  principals.  Id.  The  indorsements  on  a 
raised  draft,  following  an  Indorsement  by 
the  payee,  for  deposit,  to  the  American  Trust 
&  Savings  Bank,  were  as  follows:  "Ameri- 
can Trust  &  Savings  Bank.  Paid  Feb.  14, 
1894.  Paid  through  the  Chicago  Clearing 
House  to  Metropolitan  National  Bank."  Held 
to  pass  title  to  the  draft  to  the  Metropolitan, 
and  not  to  make  it  merely  agent  for  collec- 
tion. Metropolitan  Nat.  Bank  v.  Merchants'. 
Nat.  Bank,  182  111.  367,  56  N.  B.  360,  affirming 
77  111.  App.  316. 

85.  Greenfield  Bank  v.  Crafts,  4  AllOA 
[Mass.]  447;  Wellington  v.  Jackson,  121  Mass. 
157;  Howard  v.  Duncan,  3  Lans.  [N.  T.]  174. 
Proceeds  used  with  knowledge.  Ballston 
Spa  Bank  v.  Marine  Bank,  16  Wis.  120; 
Hughes  v.  Neal  Loan  &  Banking  Co.,  97  Ga. 
383,  23  S.  B.  823.  Indemnity  accepted  against 
forgery.  Pltzpatrick  v.  School  Commission- 
ers, 7  Humph.  [Tenn.]  224;  Jones  v.  Hamlet, 
2  Sneed  [Tenn.]  256;  Bell  v.  Waudby,  4  Wash. 
743.  Mere  silence  is  not  a  ratification.  Cali- 
fornia Bank  v.  Sayre,  85  Cal.  102;  De  Land  v. 
Dixon  Nat.  Bank,  111  111.  323;  Walters  v. 
Munroe,  17  Md.  160.  Failure  of  husband  to 
notify  l)ank  of  forgery  by  wife  held  to  re- 
lieve bank  of  liability  on  checks  forged 
thereafter.  Neal  v.  First  Nat.  Bank,  26  Ind. 
App.  503. 
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BANKBTIPTCT. 


(  1.  AmendatorT  Acts  and  Cieneral  Ordera 
(434). 

§  a.     Snperrlston  of  State  I^a-nrs   (434). 

S  3.  Oocasion  for  Proceeding  and  Acts  of 
Bankruptcy  (435). 

A.  In  General  (435). 

B.  Disposition    of    Property    with    Intent 

to  Hinder,  Delay,  or  Defraud  Cred- 
itors (436). 

C.  A    Preferential   Transfer    of   Property 

While  Insolvent  (436). 

D.  Suffered    or    Permitted,    "While    Insol- 

vent, the  Obtaining  of  a  Preference 
Through  Legal  Proceedings  (437). 

E.  General  Assignment  (437). 

F.  Admitted   In   Writing  Insolvency  and 

Willingness  to  be  Adjudged  a  Bank- 
rupt (438). 

9  4.  Persons  ^Vho  May  Be  Adjndged 
Bankrupt  and  Who  May  Petition  (438). 

i  G.     Procedure  for  Adjudication    (440). 

A.  In  General  (440). 

B.  Voluntary   (441). 

C.  Involuntary    (441). 

S  6.  Protection  and  Possession  of  the 
Property  Pending  the  Appointment  of  Trus- 
tee; Receivers  (444). 

S  7.  Creditors'  Meetings;  Appointment  of 
Trustee;  Removals  (445). 

§  S.     Compositions  (445). 

S  0.  Property  and  Rights  Passing:  to  Trus- 
tee (44S). 

A.  Particular     Kinds     of     Property     or 

Rights  (446). 

B.  Nature  of  Trustee's   Title   In  General 

(449). 

C.  The   Trustee    Takes   Title   Free   Prom 

Liens  (450). 

D.  Whether  Chattel  Mortgages   (462). 
B.  Preferential  Transfers  (453). 

P.  Preferential  Payments   (457). 
§  10.     Collection,  Reduction   to   Possession, 
and  Protection  of  Property  (458). 

A.  Discovery  (458). 

B.  Compelling    Surrender    by    Bankrupt 

(459). 
C  Property  in  Possession  of  Officer  Ap- 
pointed by  State  Courts  (460). 


D.  Summary  Proceedings  Against  Third 

Persons;  Jurisdiction  (461). 

E.  Actions     to    Collect     or    Reduce    the 

Property  to  the  Trustee's  Posses- 
sion (462). 

F.  Claims  Not  Reduced  to  Possession  by 

the  Trustee  (467). 
{  11.     Protection     of    Trustee's     Title     and 
Possession   (467). 

A.  Restraining  Interference   (467). 

B.  Actions  Affecting  the  Trustee's  Title 

(467). 

§  12.  Rights  of  Trustee  in  Fending  Ac- 
tions hy  and  Against  Bankrupt;  Jurisdic- 
tion of  State  Courts  (468). 

§  13.  Management  of  the  Property  and 
Reduction  to  Money  (469). 

§  14.  Claims  Against  tlie  Slstate  and  Proof 
and  AlloTpance  (471). 

A.  Claims  Provable  (471). 

B.  Proof  of  Claims  (473). 

C.  Contest  of  Claims  (474). 

D.  Surrender    of  Preferences   and    Effect 

Thereof  (476).  < 

E.  Priorities   (477). 

P.  Expenses  of  the  Proceeding  (479). 

G.  Expenses  of  Receivers  and  Assignees  ■ 

Appointed  Prior  to  Bankruptcy 
Proceedings    (480). 

e  15.     Distribution  of  Assets  (481). 

i  16.     Exemption  (481). 

S  17.  Death  of  Bankrupt  Pending;  Pro- 
ceedings (483). 

§  IS.  Referees,  Proceedings  Before  Them 
and  Revievr  Thereof  (484). 

§  19.  Modification  and  Vacation  of  Orders 
of  Bankruptcy  Court  (485). 

i  20.  Appeal  and  Review  in  Bankruptcy 
Cases  (485). 

§  21.  Trustee's  Bonds;  Actions  Thereon 
(487). 

§  22.  Discharge  of  Bankrupt;  Its  Effect 
and  HoTC  Availed  of  (488). 

A.  Procedure    to    Obtain    Discharge    and 

Vacation  Thereof  (488). 

B.  Grounds  for  Refusal  (489). 

C.  Liabilities  Released  (491). 

D.  Pleading  and  Evidence  (494). 

I  23.     Reopening,  Grounds  and  Effect  (496). 


§  1.  Amendatory  acts  and  general  orders.^" — The  amendatory  act  of  1903°' 
does  not  apply  to  banki-uptey  cases  proper  pending  at  the  time  of  its  passage  ;°* 
it  covers  acts  committed  prior  to  the  date  of  its  passage,  the  action  not  being  pend- 
ing at  that  date,"'  and  its  application  is  not  confined  to  rights  of  action  subse- 
quently arising,  but  is  available  to  enforce  existing  rights  of  action.'* 

The  general  orders  in  bankruptcy  have  the  same  force  as  a  provision  of  the 
bankruptcy  act,''  and  are  made  under  an  express  constitutional  delegation  of 
power."* 

§  2.  Supersession  of  state  laws."^ — The  national  bankruptcy  act  does  not  ap- 
ply to  any  act  of  bankruptcy  occurring  before  July  1,  1898,'°  and  on  its  passage  at 


m.     See  1  Curr.  L.  SH. 

63.  Act  Cong.  Feb.   5,  1903  t32  Stat.   »01]. 

64.  In  re  Docker-Foster  Co.,  123  F.  190; 
In  re  Scott,  126  F.  981.  Does  not  apply  to  a 
suit  brought  by  a  trustee.  Pond  v.  New 
Tork  Nat.  Exch.  Bank,  124  F.  992. 

65.  Obtaining  property  on  credit  on  a  ma- 
terially false  statement  in  writing  made 
more  than  four  months  prior  to  the  date  of 
the   amendatory   act,    and    about   six   months 


prior  to  the  filing  of  the  petition  in  bank- 
ruptcy bars  a  discharge.  In  re  Scott,  126  F. 
981. 

66.  Pond  V.   New   Tork  Nat.    Exch.   Bank, 
124  F.  992. 

67,  68.     In  re  Hoyt  &  Mitchell,  127  F.  968. 
6».     See  1  Curr.  U  312. 

70.     Grunsfeld    Bros.    v.    Brownel!    IN.    M.] 
76  P.   310. 
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onee  suspended  and  superseded  all  state  insolvency  laws  except  as  to  cases  and  per- 
sons not  within  its  purview/^  hence  a  state  insolvency  law  permitting  a  corporation 
to  become  a  voluntary  banlcrupt  is  not  suspended."  The  state  courts  have  the  right 
to  take  charge  of  and  distribute  a  debtor's  property  assigned  for  the  benefit  of  credit- 
ors, until  the  assignment  has  been  impeached  as  an  act  of  bankruptcy,'"  but  bank- 
ruptcy proceedings  being  instituted,  the  right  of  any  claim  against  the  bankrupt's 
estate  to  the  preference  given  by  such  deed  of  assignment  is  defeated.'* 

§  3.  Occasion  for  proceeding  and  acts  of  bankruptcy.'''  A.  In  general. — 
Upon  a  debtor  committing  an  act  of  bankruptcy  a  right  immediately  arises  in  the 
creditors  to  have  his  affairs  wound  up  and  his  estate  administered  pursuant  to 
the  bankruptcy  law.'* 

Insolvency. — Under  the  present  bankruptcy  law  a  debtor  is  not  insolvent 
unless  his  property,  at  a  fair  valuation,  is  insufficient  to  pay  his  debts."  A 
bankrupt  who  denies  his  insolvency  must  produce  his  books  or  the  burden  is 
upon  him  to  prove  his  solvency.'^  An  adjudication  of  the  insolvency  of  a  part- 
nership is  an  adjudication  of  the  insolvency  of  each  member  thereof.'"  Property 
being  transferred  in  payment  of,  or  security  for  a  just  debt,  the  mere  fact  that 
it  may  involve  a  preference  in  bankruptcy,  should  bankruptcy  proceedings  be 
instituted,  does  not  exclude  it  from  consideration  in  determining  the  debtor's 
solvene3^"'  An  admission  of  insolvency  under  a  state  law  is  not  an  admission  of 
insolvency  sufficient  to  base  involuntary  proceedings  on,  insolvency  as  defined  by 


Tl.  In  re  F.  A.  Hall  Co.,  121  P.  992.  Act 
of  1898  provides  a  system  of  bankruptcy  for 
particular  cases  only.  Singer  v.  National 
Bedstead  Mfg.  Co.  [N.  J.  Bq.]  55  A.  868. 
Kentucky  St.  1899,  §  84,  providing  that  title 
to  property  fraudulently. conveyed  by  an  as- 
signor for  the  benefit  of  creditors  shall  vest 
in  the  assignee,  and  §§  1910,  1911,  making  a 
preferential  transfer  In  contemplation  of  in- 
solvency operate  as  an  assignment  for  the 
benefit  of  creditors  and  subjecting  such 
transfer  to  the  control  of  equity  upon  the  pe- 
tition of  any  one  interested  does  not  consti- 
tute, an  Insolvency  act  and  is  not  superseded 
by  the  bankruptcy  law.  Downer  v.  Porter, 
25  Ky.  L.  R.  671,  76  S.  W.  135.  Chapter  67, 
Sess.  Laws  1889  of  New  Mexico,  is  not  a 
bankruptcy  law.  Grunsfeld  Bros.  v.  Brown- 
ell  [N.  M.]  76  P.  310. 

NOTE.  Effect  of  bankruptcy  Istv  on  state 
Insolvencr  lawsi  By  the  great  weight  of 
authority  such  act  suspends  the  operation  of 
the  state  law  and  proceedings  cannot  be  in- 
'  stltuted  under  the  latter.  Foley-Bean  Lum- 
ber Co.  V.  Sawyer,  76  Minn.  118,  78  N.  "W. 
1038;  In  re  Btheridge  Furniture  Co.,  92  P. 
329.  Some  cases  hold  that  proceedings  under 
state  laws  concerning  voluntary  assignments 
are  suspended.  In  re  Smith,  92  P.  135;  In 
re  Btheridge  Furniture  Co.,  82  F.  329. — From 
note  to  State  v.  Superior  Court  for  King 
County  [Wash.]  45  L.  R.  A.  177.  See  1  Curr. 
L.  312. 

T2.  Keystone  Driller  Co.  v.  Superior  Court 
of  San  Francisco,  138  Cal.  738,  72  P.  398. 

73.  Assignee  in  state  court  may  sue  on  a 
note  given  for  goods  bought  of  the  insolvent, 
no  proceedings  having  been  Instituted  by 
the  trustee  in  bankruptcy  to  recover  the 
goods  or  the  note  as  part  of  the  bankrupt 
estate.  Lucas  v.  Lucas'  Assignee,  25  Ky.  L. 
R.  822,  76  S.  W.  371;  Jensen-King-Byrd  Co. 
V  Williams  [Wash.]  76  P.  934;  Duryea  v. 
Muse,  117  Wis.  399,  94  N.  W.  365;  Randolph 
&  Randolph  v,  Scruggs,  190  U.  S.  533,  23  S.  Ct. 


710,  47  Law.  Ed.  1165.  The  operation  of  the 
Vermont  state  assignment  act  Is  not  sus- 
pended by  the  national  bankruptcy  act.  Hil- 
llard  v.  Burlington  Shoe  Co.  [Vt.]  56  A.  283. 
See  1  Curr.  L.  312. 

74.  Claim  of  attorneys  for  services.  Ran- 
dolph v.  Scruggs,  190  XJ.  S.  533,  23  S.  Ct. 
710,   47  Law.  Ed.  1165. 

75.  See  1  Curr.  L.   312. 

70.     In  re  Knight,  125  P.  35. 

77.  Insolvency  need  not  occur  by  mere 
failure  of  the  debtor  to  meet  his  obligations 
as  they  become  due.  Summerville  v.  Stock- 
ton Mill.  Co.  [Cal.]  76  P.  243.  An  instruc- 
tion that  notice  of  fact  sufficient  to  lead  a 
prudent  man  to  the  conclusion  that  a  debtor 
"could  not  meet  his  obligations  as  they  ma- 
tured in  the  ordinary  course  of  business" 
is  notice  of  insolvency  of  the  debtor,  within 
the  meaning  of  the  Federal  bankruptcy 
act,  is  erroneous.  Hackney  v.  Raymond 
Bros.   Clarke  Co.   [Neb.]   94  N.  W.   822. 

niiistratlons  I  One  whose  assets  amount 
to  $29,630,  and  his  liabilities  to  $32,500  Is  in- 
solvent. Des  Moines  Sav.  Bank  v.  Morgan 
Jewelry  Co.  [Iowa]  99  N.  W.  121.  A  com- 
pany owning  buildings  appraised  at  $100,000, 
and  which  could  not  be  replaced  for  $250,000, 
also  property,  goods  on  hand  and  real  estate 
worth  $40,000,  and  being  Indebted  in  the  sum 
of  $81,200  is  not  insolvent  within  the  mean- 
ing of  the  bankruptcy  law  (Act  1898,  5  1, 
par.  16)  so  as  to  render  a  mortgage  given  to 
secure  a  creditor  void  as  a  preference,  though 
a  month  after  giving  the  mortgage  it  was 
adjudged  a  bankrupt  and  the  plant  could 
only  be  sold  for  $75,000.  Empire  State  Trust 
Co.   V.   Wm.   P.   Fisher   [N.  J.  Eq.]    57  A.   502. 

78.  Bogen  v.  Protter  [C.  C.  A.]   129  F.  533. 

79.  Gray  v.  Brunold,  140  Cal.  615,  74  P.  303. 
SO.     Section    1,    subd.    16,    as    regards    the 

property  to  be  excluded,  refers  only  to  prop- 
erty conveyed,  etc.,  with  Intent  to  defraud, 
hinder,  or  delay  the  creditors.  In  re  Doseh- 
er,  120  P.  408. 
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the  state  law  being  different  from  insolvency  under  the  bankruptcy  act.*^  An 
alleged  bankrupt's  stock  being  partially  destroyed,  it  is  competent  on  the  issue  of 
insolvency  to  show  the  value  of  his  stock  before,  and  after  the  partial  destruction.*' 

(§3)  B.  Disposition  of  property  with  intent  to  hinder,  delay,  or  defraud 
creditors.^^ — The  intent  to  hinder,  delay,  or  defraud  creditors  must  exist  in  order 
to  render  the  transfer,  concealment,  or  removal  of  the  property  an  act  of  bank- 
ruptcy,** but  the  intent  may  be  inferred  from  the  natural  and  necessary  result  of 
the  transfer,*^  as  where  the  property  is  conveyed  without  consideration.'" 

(§3)  C.  A  preferential  transfer  of  property  while  insolvent." — ^In  order  that 
a  preferential  transfer  of  property  may  amount  to  an  act  of  bankruptcy  the 
debtor  must  have  been  insolvent  at  the  time,*'  a  preference  must  have  been  in- 
tended,** and  the  transfer  must  have  been  to  a  creditor.*"  The  transfer  amount- 
ing to  a  preference,  the  law  presumes  that  it  was  done  with  the  intent  to  prefer 
such  creditor,*^  and  in  determining  whether  or  not  a  preference  was  given,  the 
whole  transaction  must  be  considered.'*  A  conditional  transfer  of  property  as  by 
mortgage**  is  a  transfer  within  the  meaning  of  this  section.  Conveyance  of 
property  by  a  debtor  to  his  only  creditors  is  not  an  act  of  bankruptcy,**  nor  can 
one  not  a  creditor  at  the  time  of  the  conveyance  attach  the  same.°°  Payments  of 
comparatively  small  sums  of  money  by  an  insolvent  corporation  to  each  of  a 
number  of  its  creditors,  being  made  in  the  usual  course  of  business,  do  not  raise 
a  presumption  of  an  intent  to  prefer  such  creditors  over  other  creditors.*'    Ee- 


81.  In  re  Dosoher,  120  F.  408. 

82.  An  alleged  bankrupt's  stock  being  par- 
tlaUy  destroyed  by  Are  It  is  competent  on  the 
Issue  of  insolvency  to  show,  In  the  absence  of 
his  boolis  and  the  insurance  not  being  adjust- 
ed, the  value  of  the  goods  before  the  fire 
and  after,  and  to  contradict  or  impeach  his 
own  estimates  or  appraisals.  Bogen  &  Trum- 
mel  V.  Protter    [C.   C.  A.]    129   P.   533. 

83.  See  1  Curr.  L,.    312. 

84.  This  Intent  to  defraud  must  be  dis- 
tinguished from  the  intent  to  prefer  neces- 
sary under  the  next  subdivision  of  the  act. 
Thompson  v.  Fairbanks,  75  Vt.  361,  56  A.  11. 
Selling  goods,  under  a  threat  by  a  creditor 
to  institute  criminal  proceedings  if  the  debt- 
or did  not  pay  up,  to  realize  money  to  pay 
the  debt,  which  money  the  creditor  refused 
to  receive  and  started  criminal  proceedings. 
Is  not  a  sale  with  Intent  to  defraud.  In  re 
Belknap,  129  F.  646.  A  conveyance  made  by 
a  debtor  In  good  faith  whether  for  an  ante- 
cedent or  present  consideration  does  not  con- 
stitute an  act  of  bankruptcy,  though  Its  effect 
may  be  to  hinder  or  delay  creditors  by  re- 
moving from  their  reach  assets  of  the  debtor. 
Lansing  Boiler  &  Engine  Works  v.  Ryerson 
[C.  C.  A.]  128  F.  701.     See  1  Curr.  L.  312. 

85.  Insolvent  corporation  transferred  busi- 
ness and  property  to  another  corporation  in 
exchange  for  stock  in  the  latter.  Bean- 
Chamrerlain  Mfg.  Co.  v.  Standard  Spoke  & 
Nipple   Co.    [C.    C.   A.]    131    F.    215. 

86.  Gray  v.  Chase,  184  Mass.  444,  68  N.  B. 
676.      See   1   Curr.   L.    312. 

87.  See  1  Curr.  D.  313. 

88.  Troy  Wagon  Works  v.  Vastbinder,  130 
F.    232. 

89.  Thompson  v.  First  Nat.  Bank  [Miss.] 
86  So.  65.  Evidence  that  an  insolvent  debtor 
within  four  months  of  the  filing  of  the  peti- 
tion in  bankruptcy  paid  several  bills  matur- 
ing is  insufficient  to  establish  an  act  of  bank- 
ruptcy, there  being  no  evidence  that  he 
thereby    Intended    to     give    preferences,     or 


contemplated  bankruptcy,  nor  that  the  cred- 
itors receiving  such  payments  did  not  there- 
after extend  credit  to  him  for  larjger  amounts. 
Clark  V.  Henne  &  Meyer  [C.  C.  A.]  127  F.  288. 

90.  An  accommodation  indorser  is  such  a 
creditor.  In  re  O'Donnell,  131  F.  150.  The 
uncorroborated  testimony  of  a  single  wit- 
ness to  a  declaration  made  by  an  alleged 
bankrupt  that  the  vendee  of  property  con- 
veyed by  him  was  a  creditor  Is  insufficient 
to  prove  an  act  of  bankruptcy,  where  the 
bankrupt  testified  that  he  was  not  Indebted 
to  the  vendee,  and  received  full  payment 
for  the  land,  and  two  other  witnesses  testi- 
fied they  saw  the  money  paid.  In  re  Fo'ster, 
126    F.   1014. 

91.  An  answer  In  Involuntary  proceedings 
admitting  that  the  bankrupt  was  Insolvent 
and  had  sold  property  within  four  -months 
prior  to  the  filing  of  the  petition  and  with 
the  proceeds  thereof  paid  certain  debtors  is 
an  admission  of  a  preference  constituting 
an  act  of  bankruptcy.  Brinkley  v.  Smlth- 
wick,  126  F.  686. 

92.  Whole  contract  must  be  construed  as 
to  whether  or  not  the  bankrupt  was  the 
owner  of  the  goods  or  the  agent  of  the  sell- 
er. Troy  Wagon  Works  v.  Vastbinder,  130  F. 
232. 

93.  On  real  estate.  In  re  Bdelman  [C.  C. 
A.]  130  F.  700.  A  mortgage  made  by  a  debtor 
upon  his  entire  property  does  not  constitute 
an  act  of  bankruptcy  in  a  state  where  such 
mortgage  creates  a  lien  only  and  does  not 
transfer  the  title  where  the  mortgagor's  re- 
maining estate  is  greater  In  value  than  his 
unsecured  debts.  [Michigan].  Lansing 
Boiler  &  Engine  Works  v.  Joseph  T.  Ryerson 
&  Son  [C.  C.  A.]   128  F.  701. 

Chattel  mortgage.  In  re  Riggs  Restaurant 
Co.    [C.   C.   A.]    130  F.    691. 

94.  95.  Brake  V.  Callison  [C.  C.  A.]  129  P. 
201. 

96.  In  re  Douglas  Coal  &  Coke  Co.,  131  P. 
769, 
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cording  being  essential  to  the  validity  of  an  assignment  of  future  earnings,  such  an 
assignment,  by  a  debtor  to  secure  a  creditor,  being  recorded  within  four  months  of 
the  filing  of  the  petition  constitutes  an  act  of  bankruptcy."^ 

(§  3)  D.  Suffered  or  permitted,  while  insolvent,  the  obtaining  of  a  prefer- 
ence through  legal  proceedings.^^ — In  order  to  adjudge  one  a  bankrupt  on  the 
ground  of  his  suffering  or  permitting  a  creditor  to  obtain  a  preference  through 
legal  proceedings,  without  discharging  the  same,  a  preference  must  have  actually 
resulted,"'  legal  proceedings  must  have  been  instituted,^  and  a  judgment  must 
have  been  rendered  therein,^  and  unsuccessful  resistance  by  the  debtor  is  unavail- 
able as  a  defense  to  the  bankruptcy  proceedings."  A  debtor  allowing  his  creditor 
to  levy  upon  his  property,  "suffers  and  permits"  the  obtaining  of  a  preference 
through  legal  proceedings,*  though  allowing  one  to  obtain  a  statutory  lien  enforce- 
able without  legal  proceedings  is  not  an  act  of  bankruptcy,*  nor  is  the  due  enforce- 
ment of  liens  acquired  more  than  four  months  before  the  filing  of  the  petition  in 
bankruptcy.'  It  is  not  the  mere  obtaining  of  a  preference  through  legal  proceed- 
ings while  insolvent  that  makes  the  debtor  liable  as  a  bankrupt,  but  it  is  the  fail- 
ure on  his  part  to  have  the  same  vacated  or  discharged  within  five  days  before  a 
sale  or  final  disposition  of  the  property.' 

(§3)  E.  General  assignment.^ — ^Making  a  general  assignment  for  the  bene- 
fit of  creditors  is  an  act  of  bankruptcy,  regardless  of  the  debtor's  solvency."  A 
direct  transfer  to  creditors,  without  the  intervention  of  a  trustee  duly  appointed, 
is  not  an  assignment  for  the  benefit  of  creditors.^* 

Prior  to  the  amendment  of  1903  application  for  a  receiver  did  not  constitute 
an  act  of  bankruptcy ,*'■  and  this  provision  is  not  retroactive.^^  It  is  immaterial 
whether  the  receiver  is  temporary  or  permanent,^'  but  he  must  have  been  ap- 
pointed because  of  insolvency.^*  The  filing  of  a  bill  in  a  collusive  suit  for  the 
appointment  of  receivers,  the  proceedings  being  then  discontinued,  does  not  pre- 
vent the  appointment  of  receivers  in  a  subsequent  suit  for  the  same  purpose, 
constituting  an  act  of  bankruptcy.^"  A  corporation  against  whom  creditors  have 
filed  a  bill  in  a  state  court  asking  for  the  appointment  of  receivers,  admitting  in 
its  answer  the  facts  alleged  and  consenting  to  the  relief  prayed,  the  receivers  being 
appointed,  has  committed  an  act  of  bankruptcy.^*     The  record  of  the  court  ap- 


97.  In  re  O'Donnell,  131  P.  150. 

98.  See  1  Curr.  L.   313,  n.    28. 

99.  A  distraint  of  goods  under  a  land- 
lord's warrant  held  not  to  operate  as  a  pref- 
erence.    In  re  Belknap,  129  F.  646. 

1.  Failure  by  a  debtor  to  take  legal  pro- 
ceedings to  retake  goods  taken  and  retained 
by  a  creditor  Is  not  an  act  of  bankruptcy.  In 
re  Belknap,  129  F.  646. 

2.  Mere  suing  out  of  an  attachment  and 
levying  the  same  is  not  sufficient.  Seaboard 
Steel  Casting  Co.  v.  William  R.  Trigg  Co., 
124  F.  75. 

3.  Bradley  Timber  Co.  v.  White  [C.  C.  A.] 
121    F.    779. 

4.  Bogen  v.  Protter  [C.  C.  A.]   129  F.  533. 

5.  Livery  stable  keeper's  lien.  In  re  Mero, 
128  F.  630. 

6.  Owen  v.  Brown  [C.  C.  A.]  120  F.  812. 

7.  In  re  Vastbinder,  126  F.  417;  Bradley 
Timber  Co.  v.  White  [C.  C.  A.]  121  F.  779. 

8.  See  1  Curr.  L.  312,  n.  11. 

9.  Couts  V.  Townsend,  126  F.  249.  See  1 
Curr.  L.  312. 

10.  Anniston  Iron  &  Supply  Co.  v.  Annis- 
ton  Rolling  Mill  Co.,  125  F.  974. 

11.  In  re  Burrell  fC.  C.  A.l  123  P.  414. 


12.  Such  an  appointment  made  prior  to  the 
passage  of  the  amendatory  act  will  not  sup- 
port a  petition  in  involuntary  bankruptcy 
filed  after  that  date,  although  the  receiver- 
ship still  continues.  Seaboard  Steel  Casting 
Co.   V.  William   R.  Trigg  Co.,   124   F.    75. 

18.  Blue  Mountain  Iron  &  Steel  Co.  v. 
Portner  [C.  C.  A.]   131  F.  57. 

14.  Receiver  appointed  for  property  of  a 
corporation  in  a  suit  to  foreclose  a  mort- 
gage, the  bill  not  alleging  insolvency,  held 
insufficient  to  constitute  an  act  of  bank- 
ruptcy. In  re  Douglas  Coal  &  Coke  Co.,  131 
F.  769.  Submission  of  questions,  whether 
at  the  date  of  appointing  the  receivers,  and 
at  the  date  of  the.  filing  of  the  bankruptcy 
petition  the  property  of  the  alleged  bank- 
rupt was  at  a  fair  valuation  sufficient  to 
pay  his  debts,  and  whether  the  appointment 
of  the  receivers  was  because  of  the  debtor's 
insolvency,  and  if  they  had  taken  charge  of 
the  property,  held  proper.  Blue  Mountain 
Iron  &  Steel  Co.  v.  Portner  [C.  C.  A.]  131 
F.   67. 

15.  Blue  Mountain  Iron  &  Steel  Co.  v. 
Portner  [C.  C.  A.]  131  F.  57. 

16.  Lowenstein  v.  Henry  McShane  Mfg. 
Co..    130    F.    1007. 
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pointing  the  receivers  is  the  best  evidence  of  their  appointment,  and  the  reason 
therefor.^' 

(§  3)  F.  Admitted  in  writing  insolvency  and  wUlin-gness  to  be  adjudged  a 
ianhrupt}^ — The  writing  need  not  be  made  for  the  sole  and  express  purpose  of 
being  adjudged  a  bankrupt,  an  admission  in  an  answer  to  an  involuntary  pro- 
ceeding is  sufficient.^"  The  admission  for  a  corporation  may  be  made  by  its 
board  of  directors/"  and  the  appointment  of  receivers  for  the  corporation  does 
not  deprive  them  of  this  power. -^  Solvency  is  no  defense  to  proceedings  based 
upon  this  ground.^^ 

§  4.  Persons  who  may  he  adjudged  banhrupt  and  who  may  petition."^ — A 
natural  person  engaged  chiefly  in  farming  or  the  tillage  of  the  soil  cannot  be 
adjudged  an  involuntary  bankrupt,''*  but  a  corporation  so  engaged  is  not  exempt.'''' 
A  corporation  cannot  be  adjudged  an  involuntary  banlcrupt  by  reason  of  its 
having  a  principal  business  which  is  beyond  the  authority  given  by  its  charter 
and  within  the  scope  of  the  bankruptcy  act.°°  A  corporation  not  of  the  excepted 
class  is  liable  to  be  adjudged  an  involuntary  bankrupt  before  actually  engaging 
in  business,^^  or  after  it  has  ceased  to  do  business."'  A  corporation  engaged  prin- 
cipally in  manufacturing  or  trading  may  be  adjudged  an  involuntary  bankrupt,'"' 
as  where  it  is  engaged  in  building  ships,*"  buildings  and  bridges,'^  or  in  raising  a 


17.  Blue  Mountain  Iron  &  Steel  Co.  Y. 
Portner   [C.  C.  A.]    131   F.   57. 

18.  See  1  Curr.  L.  312,  n.  17. 

19.  An  admission  In  an  answer  to  an  In- 
voluntary proceeding  by  the  bankrupt  that 
he  is  Insolvent,  and  that  he  Intends  to  pay 
the  debts  In  full,  and  is  willing-  to  answer 
fully  at  any  time  the  court  may  designate, 
is  sufficient.  Brinkley  v.  Smlthwiok,  126  F. 
686. 

ao.  The  board  of  directors  of  a  corpora- 
tion having  power  under  tlie  state  laws  to 
make  a  general  assignment  of  the  property 
of  the  corporation  for  the  benefit  of  cred- 
itors, they  may  make  an  admission  in  writ- 
ing on  behalf  of  the  corporation  of  its  in- 
ability to  pay  Its  debts  and  willingness  to 
be  adjudged  a  bankrupt  on  that  ground.  In 
re  C.  Moench  &  Sons  Co.  [C.  C.  A.]  130  F. 
685. 

21.  Temporary  receivers.  In  re  C.  Moenoh 
&  Sons  Co.  [C.  C.  A.]  130  F.  685.  Appoint- 
ment of  receivers  by  a  state  court  and  sub- 
sequently by  a  bankruptcy  court.  In  re  C. 
Moenoh  &  Sons  Co.,  123  F.  965. 

22.  Directors  of  a  corporation  on  the  re- 
quest of  certain  creditors  passed  such  a 
resolution,  held  such  creditors  were  entitled 
to  have  the  corporation  adjudged  a  bank- 
rupt without  regard  to  Its  solvency.  In  re 
C.  Moench  &  Sons  Co.,  123  F.  965.  Such  a  de- 
fense cannot  be  interposed  by  a  creditor  of  a 
manufacturing  corporation.  In  re  C.  Moenoh 
&  Sons  Co.  [C.  C.  A.]  130  F.  685. 

23.  See   1  Curr.   D.   313. 

34.  Even  though  he  be  at  the  same  time  a 
private  banker.  Couts  v.  Townsend,  126  P. 
249.  One  managing  and  controlling  planta- 
tions Is  engaged  chiefly  in  farming  or  tilling 
the  soil,  and  the  fact  that  he  maintains  a 
store  or  commissary  thereon  does  not  affect 
his  status  as  one  chiefly  engaged  In  farming. 
Wulbern  v.  Drake  [C.  C.  A.]  120  P.  493.  The 
owner  of  a  farm  upon  which  he  resides,  but 
who  has  leased  the  same  for  the  current 
year  Is  not  engaged  chiefly  In  farming  and 
may  be  adjudged  an  involuntary  bankrupt. 
Tt,   r«  Matson.  123  P.   743. 


25.  In  re  Lake  Jackson  Sugar  Co.,  129  F. 
640. 

26.  A  corporation  whose  only  authorized 
business  is  that  of  a  carrier  is  not  suscepti- 
ble to  bankruptcy  on  the  ground  that  its 
principal  business  is  in  fact  that  of  a  trader. 
In  re  Qulmby  Freight  Forwarding  Co.,  121 
P.  139. 

27.  A  corporation  organized  for  the  pur- 
pose of  manufacturing  paper  from  wood 
pulp  had  purchased  woodland  and  other 
property,  but  had  never  in  fact  started  its 
factory.  Held,  could  be  adjudged  an  involun- 
tary bankrupt.  In  re  White  Mountain  Paper 
Co.,  127  P.  180;  affirmed  in  White  Mountain 
Paper  Co.  v.  Morse  &  Co.  [C.  C.  A.}  127  F. 
643.     See  1  Curr.  L.  313,  n.  35. 

28.  Receivers  were  appointed  by  a  state 
court  for  a  manufacturing  corporation  be- 
fore the  filing  of  the  petition;  held  subject 
to  the  bankruptcy  act.  In  re  C.  Moench  & 
Sons  Co.  [C.  C.  A.]  130  P.  685.  Bankruptcy 
proceedings  having  been  begun  against  a 
corporation,  a  decree  entered  in  another  state 
dissolving  the  corporation  does  not  affect 
the  bankruptcy  proceeding.  In  re  White 
Mountain  Paper  Co.,  127  P.  180;  affirmed  in 
White  Mountain  Paper  Co.  v.  Morse  &  Co. 
[C.    C.   A.]    127    P.    643. 

29.  Finding  of  a  referee  that  a  corporation 
was  "extensively"  engaged  in  trading  falls 
short  of  the  statutory  word  "principally" 
and  will  not  justify  an  adjudication  in  bank- 
ruptcy. Philpot  v.  O'Brion  [C.  C.  A.]  126  F. 
167. 

30.  Columbia  Ironworks  v.  National  Lead 
Co.  [C.  C.  A.]  127  P.  99.  The  corporation 
constructed  boats,  and  parts  and  furniture 
for  vessels,  such  as  boilers,  masts,  tanks, 
paint,  chairs,  desks,  tables,  etc.  Held,  "prin- 
cipally engaged  in  manufacturing  pursuits." 
In  re  Marine  Const.  &  Dry  Dock  Co.  [C.  C. 
A.]    130   F.   446. 

31.  As  a  manufacturing  corporation.  In 
this  case  it  simply  furnished  the  labor,  other 
parties  furnlshliig  the  material.  In  re  Niag- 
ara Contracting  Co.,  127  P.   782. 
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crop  and  manufacturing  it  into  an  article  of  merchandise.''  A  wage  earner," 
a  building  and  loan  association/*  a  corporation  conducting  a  public  warehouse,"* 
a  circulating  library/*  a  private  bank,"  a  brokerage  business/^  or  that  of  a  com- 
mon carrier/"  cannot  be  adjudged  an  involuntary  banlcrupt.  That  the  bankrupt 
is  a  married  woman  does  not  exempt  her  from  involuntary  proceedings.*"  A  part- 
nership cannot  be  adjudged  a  bankrupt  without  all  its  members  being  adjudged 
bankrupts,"  but  the  firm  is  not  necessarily  bankrupt  because  all  of  its  partners 
are/*  and  the  insanity  of  one  partner  does  not  defeat  the  proceedings.*'  The 
debtor  being  prima  facie  incapable  of  being  adjudged  an  involuntary  bankrupt, 
the  burden  of  proof  is  upon  the  petitioning  creditors.** 

Voluntary  p-oceedings." — It  is  not  obligatory  on  debtors  to  voluntarily  go 
into  banlaruptcy.*"  A  voluntary  subsequent  proceeding  for  the  sole  purpose  of 
obtaining  a  discharge  to  which  a  prior  proceeding  has  conclusively  determined 
the  bankrupt  is  not  entitled,  cannot  lawfully  be  maintained,*'  and  the  bankruptcy 
court  has  power  to  dismiss  such  proceeding,  even  after  adjudication.*' 

Involuntary  proceedings.*" — ^A  creditor  in  order  to  maintain  a  petition  must 
have  been  a  creditor  at  the  time  of  the  commission  of  the  alleged  act  of  bank- 
ruptcy,^" and  must  still  own  his  claim  against  the  estate.^^  The  number  of  cred- 
itors necessary  to  the  petition  should  be  reckoned  as  of  the  date  of  the  petition,'*  a 
number  of  claims  becoming  merged  in  one  person,  such  person  counts  only  as  one 


sa.  One  raising:  sugar  cane  and  manu- 
facturing it  Into  sugar,  ayrup,  etc.,  Is  en- 
gaged chiefly  in  manufacturing,  not  farming. 
This  distinction,  however,  is  immaterial,  as 
a  farming  corporation  may  be  adjudged  an 
involuntary  bankrupt.  In  re  Lake  Jackson 
Sugar  Co.,  129  F.  640. 

33.  One  who  owns  a  team,  wagons  and  a 
plow  with  which  he  worked  by  the  day  for 
different  employers  as  he  could  obtain  work, 
earning  usually  from  $9  to  J15  per  week,  and 
working  alone  when  not  able  to  find  work 
for  his  team  Is  not  an  Independent  con- 
tractor, but  a  wage  earner.  In  re  Toder,  127 
F.  894. 

34.  In  this  case  organized  to  accumulate  a 
fund  from  contributions  of  its  members,  from 
which  loans  were  to  be  made  to  assist  mem- 
bers in  purchasing  real  estate,  the  profits 
of  which  business  were  divided  among  Its 
members.  In  re  New  York  Building-Loan 
Banking  Co.,  127  F.  471. 

35.  In  re  Pacific  Coast  Warehouse  Co., 
123  F.  749. 

36.  In  re  Parmelee  Library  [C.  C.  A.]  120 
F.    235. 

37.  Incorporated  under  the  laws  of  a  state. 
In  re  Surety  Guarantee  &  Trust  Co.  tC.  C.  A.] 
121  F.  73. 

38.  Neither  as  a  trader  nor  as  engaged  in 
mercantile  pursuits.  In  re  Surety  Guarantee 
&  Trust  Co.  [C.  C.  A.]  121  F.  73. 

39.  The  purchase  by  a  common  carrier  of 
horses,  hay,  wagons,  harnesses,  etc.,  neces- 
sary to  carry  on  its  business,  and  the  oc- 
casional incidental  sale  of  horses  and  wagons 
and  the  occasional  boarding  of  horses,  does 
not  make  it  a  trading  or  mercantile  com- 
pany. In  re  H.  J.  Quimby  Freight  Forward- 
ing Co.,  121  F.   139. 

40.  A  married  woman  engaged  in  business 
on  her  own  account,  and  owing  business  ob- 
ligations of  the  amount  required  by  the 
bankruptcy  law,  for  which  her  separate  prop- 
erty   IB    liable    In    equity,    may   be    adjudged 


an    involuntary    bankrupt.        MacDonald     v. 
Tefft-Weller  Co.    [C.   C.  A.]    128  F.   381. 

41.  If  the  members  are  able  to  pay  their 
own  and  firm  debts,  whether  out  of  joint  or 
separate  estates,  the  firm  is  not  insolvent 
and  cannot  be  adjudged  a  bankrupt.  In  re 
Forbes,  128  F.  137. 

42.  In  re  Mercur  [C.  C.  A.]  122  F.  384. 

43.  In  re  L.  Stein  &  Co.  [C.  C.  A.]  127  F. 
547. 

44.  The  burden  of  proof  rests  upon  the 
petitioning  creditors  to  show  that  a  corpora- 
tion chartered  for  the  purpose  of  transacting 
the  business  of  a  common  carrier  is  a  trading 
corporation.  Philpot  v.  O'Brlon  [C.  C.  A.] 
126    F.    167. 

45.  See  1   Curr.   L.   313. 

46.  Summers  v.  Abbott  [C.  C.  A.]  122  F.  36. 

47.  Bankrupt  had  failed  to  apply  for  a 
discharge  in  the  former  proceeding  until  too 
late.     Kuntz  v.  Young  [C.  C.  A.]   131  F.  719. 

48.  Kuntz  v.  Young  [C.  C.  A.]   131  F.  719. 

49.  See  1  Curr.  L.  313. 

50.  In  re  Calllson,  130  F.  987. 

51.  A  creditor  contracting  to  sell  his 
claim,  but  agreeing  to  first  join  in  a  petition 
against  the  debtor,  which  he  does  immediate- 
ly thereafter,  transferring  and  receiving 
payment  for  his  claim,  the  claim  must  be 
considered  as  having  been  owned  by  the 
purchaser  when  tlie  petition  was  filed.  Low- 
enstein  v.  Henry  McShane  Mfg.  Co.,  130  F. 
1007. 

52.  As  to  whether  a  single  creditor  is  en- 
titled to  file  an  involuntary  petition.  In  re 
Coburn,  126  F.  218;  afiirmed  in  Moulton  v. 
Coburn  [C.  C.  A.]  131  F.  201. 

Where  the  number  of  creditors  exceeds 
twelve,  and  three  join  in  the  filing  of  the 
petition,  whether  payment  of  the  debt  of 
one  of  the  petitioning  creditors  after  the 
petition  Is  filed  will  defeat  the  proceeding  for 
a  lack  of  a  sufficient  number  of  creditors 
joining  in  the  petition,  quaere?  Gage  ft  Co. 
V.    Bell,    124    F.    371. 
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creditor/"  and  creditors  not  joining  in  the  petition  should  be  counted."*  A  cred- 
itor misled  into  signing  an  involuntary  petition  in  bankruptcy  may  withdraw.'" 
Creditors  joining  in  an  involuntary  petition  must  have  provable  claims/'  though 
the  claims  need  not  be  allowable,"^  nor  liquidated."  While  there  is  a  conilict  as  to 
whether  or  not  a  creditor  who  has  obtained  a  preference  can  file  an  involuntary 
petition,"  still  it  is  conceded  by  all  authorities  that  a  preferred  creditor  may  sur- 
render his  preference  and  thus  qualify/"  and,  as  there  is  no  one,  prior  to  the  ap- 
pointment of  a  trustee,  to  whom  he  can  surrender  it,  it  is  sufficient  if  he  offers 
to  do  so  in  the  petition,*^  or  in  the  course  of  the  proceedings.'^  One  may  become 
estopped  to  join  in  the  petition  by  inducing,"  or  receiving  benefits  and  assenting 
to  the  commission  of  the  act  of  bankruptcy.'* 

§  5.  Procedure  for  adjudication.^"  A.  In  general. — Jurisdiction  of  the  sub- 
ject-matter in  bankruptcy  proceedings  is  conferred  by  law,  jurisdiction  of  the  person 
in  involuntary  proceedings  is  acquired  by  filing  a  petition  and  serving  a  copy  of  it, 
wi£h  a  subpoena  upon  the  alleged  bankrupt."  The  jurisdiction  of  the  bankruptcy 
court  depends  upon  alleged  bankrupt  having  a  bona  fide  residence  within  the  dis- 
trict," the  whereabouts  of  his  property  is  immaterial,"  and  it  having  jurisdiction  of 


58.  An  asslgrnee  for  the  benefit  of  ored- 
Itora  purchasing  claims  with  the  funds  of  a 
debtor,  such  claims  become  either  merged 
in  the  assignee  as  a  single  claim  In  equity 
or  are  to  be  regarded  as  extinguished,  and 
hence  though  split  up  by  the  assignee  and 
assigned  to  various  parties,  ^rhloh  assign- 
ment Is  ratified  by  the  original  assignor, 
are  to  be  treated  as  one  claim  In  determining 
the  number  of  creditors  necessary  to  an  in- 
voluntary petition.  Lelghton  v.  Kennedy 
[C.   C.  A.]   129   F.   737. 

54.  Creditors  Induced  not  to  Join  In  the 
petition  by  the  voluntary  assignee  of  the 
alleged  bankrupt,  acting  in  behalf  of  cred- 
itors and  not  as  an  agent  of  the  creditor 
signing  the  petition,  should  be  counted.  In 
re  Coburn,  126  F.  218. 

55.  The  proper  oflJcers  of  a  corporation 
authorized  its  agent  to  assent  to  an  as- 
signment by  the  debtor  for  the  benefit  of 
creditors.  The  agent  assented,  but  not  under 
■eal,  having  no  authority  to  execute  any  in- 
strument under  seal.  The  corporation,  for- 
getting the  assent,  Joined  in  the  petition,  then 
It  ratified  the  act  of  its  agent  under  seal 
and  sought  to  withdraw  from  the  petition. 
Held,  as  It  joined  under  a  misunderstanding 
of  fact,  it  should  be  allowed  to  withdraw. 
In  re  Coburn,  126  F.  218;  affirmed  In  Moulton 
V.  Coburn  [C.  C.  A.]  131  F.  201. 

56.  Creditor  receiving  a  preference  which 
has  not  been  surrendered  cannot  join.  In  re 
Flshblate  Clothing  Co.,  125  F.  986. 

57.  Creditor  having  received  a  preference 
can  nevertheless  Join  In  a  petition  for  Invol- 
untary bankruptcy,  though  his  claim  cannot 
be  allowed  until  he  surrenders  the  prefer- 
ence.    In  re  Hornsteln,  122  F.  266. 

68.  Claim  is  for  damages  arising  out  of  a 
breach  of  warranty  upon  a  sale  of  personal 
property,  and  Is  disputed  by  bankrupt.  In 
re  Frederic  L..  Grant  Shoe  Co.,  125  F.  576; 
affirmed  In  In  re  Frederic  L.  Grant  Shoe  Co., 
rC.  C.  A.1    ISO  F.  881. 

SO.  In  re  Vastbinder,  126  F.  417.  (See 
this  case  for  a  partial  list  of  authorities  pro 
and  con).  That  he  must  surrender  such 
preference  where  he  in  good  faith  had  ob- 
tained an  attachment  lien  within  four  months 


of  the  filing  of  the  petition.  In  re  Hornsteln, 
122  F.  266. 

60,  61,  62.     In  re  Vastbinder,  126  F.  417. 

63.  Creditors  made  debtor  a  proposal  that 
he  convey  to  them  all  his  stock  of  goods 
and  they  would  accept  the  same  in  full  pay- 
ment of  their  claims;  held,  creditors  partici- 
pating therein  and  assenting  thereto  could 
not  use  the  conveyance  as  a  ground  for  hav- 
ing the  debtor  adjudged  an  Involuntary 
bankrupt.  Clarke  v.  Henne  &  Meyer  [C.  C. 
A.]    127   F.    288.  ' 

84.  A  creditor  participating  In,  receiving 
a  benefit  under,  and  assenting  to,  a  general 
assignment  under  the  laws  of  a  state,  Is 
estopped.  Durham  Paper  Co.  v.  Seaboard 
Knitting  Mills,  121  F.  179;  Moulton  v.  Coburn 
[C.  C.  A.]  131  F.  201.  Creditors  of  a  corpora- 
tion Intervening  and  assisting  In  a  suit  in  a 
state  court  to  have  receivers  appointed  are 
estopped  to  subsequently  file  a  petition  in 
bankruptcy,  based  on  the  appointment  of  the 
receivers  as  the  act  of  bankruptcy.  Lowen- 
steln  V.  Henry  McShana  Mfg.  Co.,  130  F.  1007. 

Obtaining  a  debtor  to  commit  an  act  of 
bankruptcy  In  order  that  all  creditors  might 
share  equally  does  not  estop  such  creditors 
from  urging  such  act  as  against  a  creditor, 
who,  if  the  bankruptcy  proceedings  were 
dismissed,  would  obtain  a  preference  by  his 
attachment.  In  re  Moench  &  Sons  Co.,  123 
F.  965.  A  corporation  is  not  estopped,  by 
reason  of  one  of  its  officers  becoming,  as  an 
individual,  the  assignee  of  the  bankrupt, 
from  Joining  In  a  petition  for  Involuntary 
bankruptcy.     In  re  Winston,  122  F.  187. 

65.  See   1   Curr.   L.    314. 

66.  In   re  Brett,   130  F.    981. 

67.  Removal  of  a  person  from  one  district 
to  another  for  the  express  purpose  of  filing 
a  petition  in  bankruptcy  therein,  and  with 
the  Intention  of  leaving  the  district  as  soon 
as  a  discharge  was  obtained,  is  not  a  bona 
fide  residence  therein.  In  re  Garneau  [C.  C 
A.]    127   F.    677. 

68.  That  the  property  of  a  corporation  is 
in  tlie  possession  of  receivers  appointed  by 
the  state  court  does  not  affect  the  Jurisdic- 
tion of  the  bankruptcy  court.  In  re  O 
Moench  &  Sons  Co.    [C.   C.  A.]    ISO  F.   685. 
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one  member  oi  the  partnership,  it  has  jurisdiction  of  all  the  partners  and  of 
the  partnership  property."'  The  court  making  the  first  adjudication  of  bank- 
ruptcy has  exclusive  jurisdiction  of  the  proceeding.^"  The  fact  that  one  cred- 
itor's name  was  omitted  from  the  list  and  that  such  creditor  had  no  notice  of 
the  proceeding  does  not  affect  the  court's  jurisdiction  in  respect  to  the  adjudi- 
cation.'^ The  simple  forms  of  bankruptcy  practice  found  in  the  general  orders 
and  forms  prescribed  by  the  supreme  court  should  be  followed/^  and  the  petition 
and  schedule  should  contain  no  abbreviation  or  interlineation  except  for  the  pur- 
pose of  reference,"  though  amendments  may  be  made  at  any  stage  of  the  pro- 
ceedings regardless  of  the  time  which  has  elapsed.'*  The  bankrupt's  exemption 
from  arrest  continues  until  the  final  adjudication  on  his  application  for  a  dis- 
charge, unless  suspended  or  vacated  by  order  of  the  court,'"'  and  the  court  may 
require  security  of  the  bankrupt  that  during  its  continuance  he  will  obey  all  or- 
ders of  the  court  and  not  meanwhile  depart  from  its  jurisdiction.'' 

(§  5)  B.  Voluntary.'''' — ^An  adjudication  of  bankruptcy  made  ex  parte  on 
a  voluntary  petition  is  not  conclusive  on  creditors." 

(§  5)  0.  Involuntary.'"' — The  bankruptcy  court  has  jurisdiction  to  deter- 
mine whether  or  not  the  alleged  bankrupt  is  a  proper  subject  of  involuntary  pro- 
ceedings.*" The  good  faith  of  the  petitioners,  being  open  to  question,  the  court 
is  justified  in  resolving  all  doubtful  questions  both  of  law  and  fact  against 
them.*^  The  petition  should  show  by  express  language  or  inference  that  the  al- 
leged bankrupt  is  not  of  the  excepted  classes,'^  that  tiie  claims  of  the  petitioners 
amount  in  the  aggregate  to  $500  or  over,*'  and  where  it  does  not,  the  court  has  no 
power  to  permit  an  amendment  joining  other  creditors  having  claims  sufficient 
to  make  up  the  requisite  amount.**  The  petition  being  insufficient  by  reason  of 
one  of  the  petitioners  being  disqualified,  it  may  be  cured  by  the  intervention  of 
others.*"  The  petition  in  involuntary  proceedings  must  set  out  the  business  in 
which  the  defendant  is  engaged,*'  or  state  specifically  that  he  was  not  engaged 
in  one  of  the  excluded  classes  of  business  or  occupation,  but  a  defect  in  this  re- 
gard may  be  cured  by  amendment.*'  An  allegation,  in  the  petition,  of  the  com- 
mission of  an  act  of  bankruptcy,  should  state  the  specific  fact  relied  upon,**  with 


6».  That  one  partner  for  a  long  period 
antedating  the  commencement  of  the  bank- 
ruptcy proceedings  had  been  a  resident  of 
another  state  from  that  in  which  such  pro- 
ceedings were  instituted,  and  was  not  served, 
does  not  divest  the  court  of  jurisdiction. 
Whltson  V.  Farber  Bank  [Mo.  App.]  80  S.  W. 
327. 

70.  General  order  No.  6.  Where  pending 
an  appeal  from  an  order  dismissing  a  peti- 
tion In  Involuntary  bankruptcy,  the  defend- 
ants were  adjudged  bankrupts  In  another 
district,  the  appeal  will  be  dismissed.  In 
re  Sears,  Humbert  &  Co.  [C.  C.  A.]  128  F. 
275;    In    re    Knight,    126    F.    35. 

71.  Roberts  v.  Fernald  [N.  H.)   65  A.  942. 

72.  W.  A.  Gage  &  Co.  V.  Bell,  124  F.  371. 

73.  General  Orders  In  Bankruptcy  No.  6. 
It  seems  that  "Residence  136,  Bway."  is  In- 
sufficient as  designating  136  Broadway. 
Sutherland  v.  Lasher,  41  Misc.  249,  84  N.  T. 
a   66. 

74.  In  re  Mercur  [C.  C.  A.]  122  F.  384. 

75.  It  Is  not  restricted  to  the  particular 
occasions  when  his  physical  attendance  is 
required  in  court.     In  re  Dresser,  124  F.  916. 

76.  In  re  Dresser,  124  F.  916. 

77.  See  1  Curr.  li.  316. 

78.  May  ask  for  a  dismissal  of  the  pro- 


ceedings on  the  ground  that  court  was  with- 
out Jurisdiction.  In  re  Garneau  [C.  C.  A.] 
127  F.    677. 

79,  See  1  Curr.  L.  314. 

80,  Columbia  Iron  Works  v.  National  Lead 
Co.   [C.  C.  A.]   127  F.   99. 

81,  One  not  a  creditor  purchased  claims 
against  the  debtor.  Dowenstein  v.  Henry 
McShane    Mfg.    Co.,    130    F.    1007. 

82,  In  re  Brett,  130  F.  981;  In  re  Calllson, 
130  F.   987. 

83,  84,     In  re  Stein,  130  F.  377. 
8B,     In  re  Vastbinder,  126  F.   417. 

86,  In  re  Mero,  128  F.  630. 

87,  Contained  averments  consistent  with 
his  being  a  merchant.  Beach  v.  Macon  Gro- 
cery Co.  [C.  C.  A.]   120  F.  736. 

88,  An  allegation  that  a  debtor  commit- 
ted various  and  sundry  acts  of  bankruptcy 
by  paying  several  of  his  creditors  various 
sums  of  money  while  Insolvent  with  intent 
to  give  preferences,  without  stating  the 
names  of  the  creditors  or  the  sums  so  paid. 
Is  wholly  insufficient.  Clark  v.  Henne  & 
Meyer  [C.  C.  A.]  127  F.  288.  Where  the 
ground  for  filing  the  petition  Is  removing 
property  with  Intent  to  hinder,  delay  or  de- 
fraud creditors,  the  facts  should  be  as  spe- 
cific as  possible,  but  greater  detail  than  it  is 
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time,"  place,  and  eircTimstanee.°*  The  consideration  of  the  claim  need  not  be 
set  forth  and  sworn  to  in  the  petition.*^  An  involuntary  petition  need  not  allege 
in  80  many  words  that  the  preferred  transferee  is  a  creditor,'"  nor  is  it  necessary 
to  indicate  in  what  manner  the  bankrupt  indicated  his  intent,  it  being  inferable 
from  the  facts  alleged."^  Several  acts  of  banlcruptey  may  be  set  forth  in  one 
petition.'*  An  attorney  in  fact  for  a  petitioning  creditor,  can  make  the  necessary 
oath  to  the  petition,  where  the  facts  are  within  his  own  knowledge,'"  and  a  defect- 
ive verification  may  be  cured  by  amendment.'"  Petitions  may  be  consolidated  by 
order  of  the  court,  and  when  done  before  reference  to  the  referee  precludes  the  latter 
from  determining  the  necessity  of  the  petitions.'^  In  proceedings  against  a  part- 
nership, the  petition  must  be  specifically  directed  against  it,'*  alleging  an  act  of 
bankruptcy  in  which  it  is  expressly  involved,  and  the  proceeding  must  result  in  an 
adjudication  of  the  partnership  itself,'"  but  the  petition  of  one  partner  to  put  his 
firm  and  copartners  into  bankruptcy  need  not  allege  an  act  of  bankruptcy,^  nor  can 
the  nonassentiiig  partners  set  up  the  want  of  an  act  of  bankruptcy  as  a  defense  to 
such  a  petition,^  though  they  may  set  up  the  defense  of  solvency.'  To  maintain  the 
action  a  partnership  in  fact  must  be  shown,*  and  the  existence  of  an  alleged  partner- 
ship being  denied,  it  must  be  proven  before  an  adjudication  is  made.°  The  peti- 
tion being  defective  it  should  not  be  dismissed  without  first  giving  the  petitioners 
an  opportunity  to  apply  for  leave  to  amend.'  Valid  service  of  the  petition  can  be 
made  by  leaving  the  subpoena  and  copy  of  the  petition  at  the  bankrupt's  last  and 
usual  place  of  abode,^  with  some  adult  member  or  resident  in  the  family.^  ■ 


probable  creditors  can  furnish  Is  not  re- 
quired.    In  re  Mere,  128  F.  630. 

89.  Clark  v.  Henne  &  Meyer  [C.  C.  A.] 
127     P.     288.      Need    only    allege    that    the 

preferential  transfer  was  made  within  four 
months  of  the  filing  of  the  petition.  Speoiflo 
date   need   not   be   given.     In   re   Vastblnder, 

1 26  F.  417.  Where  the  jurats  to  the  oaths 
of  creditors  verifying  the  same  bear  different 
dates  from  that  upon  which  the  petition  was 
filed,  the  petition  must  show  on  its  face 
that  the  acts  of  bankruptcy  complained  of 
were  committed  within  four  months  of  the 
date  of  filing  the  petition.  Bradley  Timber 
Co.    V.   White    [C.   C.  A.]    121    F.    779. 

90.  Clark    V.    Henne    &    Meyer    [C.    C.    A.] 

127  F.    288. 

91.  Construing  §  57.  In  re  Brett,  130  P. 
981.  An  averment  in  the  petition  that  the 
petitioner  is  the  owner  and  holder  of  a  cer- 
tain promissory  note  for  a  stated  amount, 
dated  more  than  three  months  before  the  fil- 
ing of  the  petition,  and  due  three  months 
after  date,   held   suflScient.     Id. 

92.  Alleged  that  the  debtor  transferred 
property  to  C.  H.  Chjlds  &  Co.  with  intent 
to  prefer  them  over  his  other  creditors.  In 
re  Vastbinder,  126  F.  417. 

93.  In   re   Mero,    128    P.    630. 

1»4.  Bradley  Timber  Co.  v.  White  [C.  C.  A.] 
121  F.  779. 

05.  It  will  be  assumed  that  they  are  with- 
in his  own  knowledge  where  the  oath  is 
positive  In  its  terms.  An  oath  on  the  af- 
fiant's knowledge,  information,  and  belief  Is 
not  positive  and  is  insufficient.  In  re  Vast- 
binder,  126  F.  417. 

96.  In  re  Vastbinder,  126  P.  417. 

97.  In    re    MoCracken.    129    P.    621. 

98.  Simultaneous  proceedings  by  the  same 
creditor  against  all  the  partners  does  not 
bring    the    partnership    into    court,    nor    can 


this  be  remedied  by  amendment.  In  re  Mer- 
our  [C.  C.  A.]  122  F.  384. 

99.     In  re  Mercur  [C.  C.  A.]   122  F.  384. 

1,  2.     In  re  Forbes,   128  P.   137. 

8.  In  this  case  Judge  Lowell  discusses  the 
o.uestion  as  to  whether  or  not  a  partnership 
is  an  entity  within  the  meaning  of  the  bank- 
ruptcy law.  reaching  the  conclusion  that  it 
is  not  and  hence  cannot  bo  adjudged  a  bank- 
rupt without  all  the  partners  being  ad- 
judged bankrupts.     In  re  Forbes,  128  F.  137. 

4.  To  maintain  involuntary  proceedings 
against  a  person  as  a  partner  a  partnership 
in  fact  must  be  shown,  and  not  a  mere 
holding  out  upon  which  he  may  become  lia- 
ble to  creditors.  In  re  C.  F.  Beckwith  & 
Co.,  130  F.  475. 

5.  It  appeared  that  both  of  the  original 
partners,  had  died,  leaving  their  interests 
to  others,  some  of  whom  Tvere  minors,  the 
firm  was  continued  but  by  whom  did  not 
appear,  except  that  tTvo  of  the  persons  con- 
ducting the  business  and  who  committed  the 
act  of  bankruptcy  admitted  they  were  part- 
ners and  were  willing  to  have  the  firm  ad- 
Judged  a  bankrupt,  the  continuance  of  the 
partnership  after  the  death  of  the  original 
partners  was  denied  by  the  minors.  In  re 
McLaren,  125  P.  835. 

6.  In    re    Brett,     130     P.     981. 

T.  Left  copy  of  petition  with  subpoena 
with  the  clerk  of  the  hotel  of  which  the 
bankrupt  was  the  proprietor  and  where  he 
usually  resided,  held  sufficient,  though  the 
bankrupt  was  at  the  time  In  another  town, 
sick  and  unconscious  and  died  two  days  later 
without  regaining  consciousness.  In  re  Ris- 
teen,  122  F.  732. 

S.  The  clerk  of  a  hotel  of  which  the  bank- 
rupt Is  the  owner  and  where  he  usually  re- 
sides is  a  proper  person.  In  re  Risteen,  122 
P.  732. 
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Anyone  showing  by  his  answer  an  actual  interest  in  the  matter  may  contest  the 
petition;'  he  need  not  have  a  provable  claim.^"  The  answer  must  conform  to  the 
United  States  supreme  court  orders/^  it  must  not  contain  grounds  of  demurrer  to 
the  original  petition  which  have  already  been  disposed  of  by  the  court,^^  it  must 
be  properly  verified,^'  and  admit  or  unevasively  deny,  upon  the  oath  of  a  competent 
person,  the  material  facts  alleged  in  the  petition.^*  The  authority  of  the  attorney 
appearing  for  the  petitioning  creditors  cannot  be  challenged  by  the  answer.^'  The 
"list  of  creditors"  required  of  a  defendant  debtor,  when  he  sets  up  as  a  defense  to 
a  petition  by  a  single  creditor  that  the  number  of  his  creditors  is  more  than  twelve, 
must  contain  the  names  and  addresses  of  such  creditors,^"  a  statement  of  the  amount 
due  each  creditor,^''  the  date  of  the  debt,^*  when  due,^°  whether  due  by  note  or  ac- 
count or  by  some  other  form  of  contract,^"  the  consideration  therefor,''^  whether 
owned  jointly  with  another,^'  and  such  other  full  particulars  as  will  enable  the  pe- 
titioning creditor  to  negotiate  with  others  to  join  with  him  in  the  petition.^'  If 
the  particulars  are  not  sufficiently  definite  a  reference  will  be  ordered  to  ascertain 
them.**  There  being  no  reply  in  the  bankruptcy  proceedings  new  matter  set  up  in 
the  answer  must  be  taken  as  true.^°  The  bankrupt  must  schedule  all  his  property 
and  debts  and  has  no  right  to  determine  what  property  is  valuable  and  what  is 
not." 

The  alleged  bankrupt  is  only  entitled  of  right  to  a  jury  trial  on  the  question 
of  his  insolvency,^''  and  the  acts  of  bankruptcy  with  which  he  is  charged,^'  and 
this  right  is  limited  to  the  bankrupt." 

Proceedings  will  not  be  revised  on  grounds  fully  disposed  of  in  former  pro- 
ceedings by  the  same  petitioner.'"  A  petition  for  the  dismissal  of  involuntary  bank- 
ruptcy proceedings  must  state  a  ground  justifying  a  dismissal,'^  and  where  a  dis- 


9.  In  re  C.  Moench  &  Sons  Co.,  123  F.  977. 

10.  An  attaching  creditor  may  resist  an 
involuntary  petition  witliout  surrendering 
his  attachment.     In  re  C.  Moench  &  Sons  Co., 

123  F.   977. 

11.  12,  13,  14.  Bradley  Timber  Co.  v.  White 
[C.  C.  A.]  121  F.  779.  An  involuntary  peti- 
tion alleging-  the  giving  of  a  preference 
while  insolvent,  a  denial  of  the  commission 
of  such  act  of  bankruptcy  is  a  denial  of  in- 
solvency. Troy  TVagon  Works  v.  Vastbind- 
or,   130   F.    232. 

15.  This  can  only  be  done  by  a  rule  upon 
the  attorney  to  show  by  what  authority  he 
appears  for  the  party,  supported  by  affidavit 
show'ing  the  facts  relied  on  to  question  the 
authority.    Gage  c&  Co.  v.  Bell,  124  F.  371. 

16.  Act   1898,   §  B9d.      Gage   &  Co.    v.   Bell, 

124  F.   371. 

J7.  IS,  19,  20,  21.  Gage  &  Co.  v.  Bell,  124 
F.   371. 

82.  As  a  partner  or  otherwise.  Gage  & 
Co.   V.   Bell,   124    F.    371. 

23.  Thus  saving  the  necessity  and  cost  of 
a  reference  to  ascertain  the  facts.  Gage  & 
Co.  v.  Bell,  124  F.  371. 

24.  Gage  &  Co.  v.  Bell,  124  F.  371. 

25.  Brinkley  v.  Smithwick,  126  F.  686. 
The  case  being  argued  upon  the  petition  and 
answer,  the  averments  of  the  latter  stand  as 
true.  Answer  dented  commission  of  act  of 
bankruptcy.  In  re  Doddy  Jourdan  &  Co., 
127  F.   771. 

26.  Bankrupt  received  a  deed  purporting 
to  convey  an  Interest  in  land,  which  inter- 
est he  mortgaged.  Held  he  could  not  omit 
the  property  nor  the  mortgage  from  his 
schedule  on  the  ground  that  the  conveyance 


vested  no  Interest  to  the  land  in  him.  In 
re  Galley  [C.  C.  A.]  127  F.  538.  A  beneficiary 
of  a  trust -fund  conveyed  her  interest  in  the 
property  so  held  in  trust  for  her  benefit  to 
the  bankrupt,  held,  conveyed  an  equitable 
interest  in  the  land  subject  to  the  trust 
which  the  bankrupt  was  required  to  schedule. 
Id. 

A  statement  in  a  bankrupt's  schedule  that 
a  life  insurance  policy  was  payable  to  his 
wife,  whereas  it  was  an  endowment  policy 
payable  to  his  wife  in  case  of  his  death,  but 
to  himself  if  he  lived  less  than  two  years 
after  the  filing  of  the  petition,  together  with 
the  fact  that  he  omitted  a  debt  from  his 
schedule  for  which  he  had  pledged  the  pol- 
icy for  security,  held  to  show  bad  faith  for 
the  purpose  of  misleading  creditors.  In  re 
Towne,   122   F.   313. 

27.  Objecting  partners  to  petition  filed  by 
one  of  the  firm  to  have  a  partnership  ad- 
judged a  bankrupt  are  entitled  to  a  Jury 
trial  on  the  question  of  insolvency.  In  re 
Forbes,   128  F.   137. 

28.  He  is  not  entitled  to  one  with  respect 
to  whether  the  petitioners  are  In  fact  cred- 
itors. Morss  V.  Franklin  Coal  Co.,  125  F. 
998. 

29.  Cannot  be  extended  to  intervening 
creditors  contesting  such  issues.  In  re  Her- 
zikoff   [C.  C.   A.]    121  F.   544. 

.10.  Beach  v.  Macon  Grocery  Co.  [C.  C.  A.] 
120  F.  736. 

31.  Ah  involuntary  petition  by  three  cred- 
itors will  not  be  dismissed  by  two  of  them 
upon  the  application  of  the  third,  on  the  sole 
ground  that  the  two  "desire  and  consent 
that    the    said    petition    and    proceedings    be 
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missal  is  awarded  on  tte  ground  that  the  defendant  is  not  subject  to  bankruptcy 
proceedings,  the  court  can  make  no  order  awarding  costs.'^ 

The  adjudication  can  be  made  by  the  referee  only  when  the  judge  is  absent." 
Objection  to  the  jurisdiction  of  the  court  may  be  taken  after  adjudication  by  an 
application  to  set  it  aside,  where  the  want  of  jurisdiction  did  not  appear  from  the 
pleadings,  but  it  should  be  done  promptly  upon  the  facts  appearing  from  the  evi- 
dence introduced.'* 

§  6.  Protection  and  possession  of  the  property  pending  the  appointment  of 
trustee;  receivers.^^ — T^he  bankruptcy  court  has  the  power  when  necessary  for  the 
preservation  of  the  estate,  to  have  the  bankrupt's  property  seized  by  a  marshal  or 
special  master  immediately  upon  the  iiling  of  the  petition  ia  bankruptcy,"  to 
have  such  officer  retain  the  same  until  the  petition  is  dismissed  or  the  trustee  qual- 
ifies," and  after  reasonable  notice  to  the  claimant  to  determine  the  right  of  own- 
ership,'* but  it  has  no  ancillary  jurisdiction  to  appoint  receivers  for  the  property 
of  a  debtor  against  whom  a  petition  in  involuntary  bankruptcy  has  been  filed  in 
another  district."  While  a  bankrupt  cannot  convey  his  property  after  fiUng  his 
petition  in  bankruptcy,*"  the  commencement  of  bankruptcy  proceedings  does  not 
terminate  his  contract  with  the  government,  nor  affect  the  latter's  rights  there- 
nnder.*'^  A  receiver  in  bankruptcy  is  a  mere  custodian  of  the  property,*^  he 
cannot  transfer  title  to  any  of  the  bankrupt's  property,*'  nor  determine  any  question 
of  ownership  or  title,**  without  an  order  of  the  court.  His  possession  being  that 
of  the  court,  the  latter  has  jurisdiction  to  determine  the  ownership  of  the  prop- 
erty.*' As  he  takes  the  title  of  the  bankrupt  as  of  the  date  of  the  filing  of  the 
petition,*'  valid  liens  may  be  enforced  against  him.*^  One  receiving  goods  from 
a  receiver  submits  himself  to  the  jurisdiction  of  the  court  for  all  purposes  properly 
connected  with  proceedings  to  compel  him  to  restore  the  property  or  its  value,*' 
and'  if  he  claims  to  be  the  owner  the  court  has  jurisdiction  to  determine  the  ques- 
tion of  ownership  and  settle  the  whole  matter.*"  The  powers  of  a  receiver  pendente 
lite,  appointed  before  adjudication,  to  protect  the  estate,  are  the  same  as  that  given 
ordinary  receivers;'*  he  is  not  the  "legal  representative"  of  the  bankrupt,'^  and 


dismissed."  The  court  states  that  such  a 
petition  would  be  Insufficient  even  though 
no  objection  were  Interposed.  In  re  Lewis, 
129  F.  147.  An  alleged  Involuntary  bank- 
rupt, admitting  his  Insolvency  In  his  answer, 
reserving  In  his  answer  the  right  "to  move 
to  dismiss  for  irregularities  and  want  of  no- 
tice," is  too  Indefinite  to  be  considered  by 
the  court.  Brinkley  v.  Smlthwlck,  126  F. 
686. 

32.  In  re  Philadelphia  &  L.  Transp.  Co., 
127   F.    896. 

33.  Where  the  adjudication  was  by  the 
referee,  In  an  action  by  the  trustee  In  a  state 
court  there  must  be  affirmative  proof  that 
the  judge  was  absent.  Page  v.  Roberts, 
Johnson  &  Rand  Shoe  Co.  [Mo.  App.]  78  S. 
W.  52. 

34.  In  re  Niagara  Contracting  Co.,  127  F. 
782 

35.  See  1  Curr.  L.  S16. 

36.  American  Trust  Co.  v.  "Wallls  [C.  C.  A.] 
126  F.  464;  In  re  Moody,  131  F.  525. 

37.  Act  1898,  §  2,  subd.  8.  McNulty  v. 
Feingold,  129  F.  1001. 

38.  This  being  a  proceeding  In  bank- 
ruptcy as  distinguished  from  a  controversy 
at  law  or  equity.     In  re  Moody,  131  F.  525. 

39.  Ross-Meeham  Foundry  Co.  v.  Southern 
Car  St  Foundry  Co.,  124  F.  403;  In  re  Wil- 
liams,  123  F.   321. 


40.  Muschel  V.  Austern,  87  N.  T.  S.  235. 

41.  The  government  is  entitled  to  recov- 
er damages  for  the  nonfulfillment  of  the 
contract  and  it  makes  no  difference  that  such 
breach  occurred  before  or  after  the  com- 
mencement of  the  bankruptcy  proceedings. 
In  re  Stoever,  127  F.  394. 

42.  43.  Muschel  v.  Austern,  87  N.  T.  S. 
235. 

44,  45.  In  re  Leeds  Woolen  Mills.  129  F. 
922. 

46.  First  Nat.  Bank  v.  Pennsylvania  Trust 
Co.   [C.  C.  A.]   124  F.  968. 

47.  Bank  loaned  money  to  steel  company 
taking  as  security  a  quantity  of  steel  bil- 
lets which  were  left  on  the  steel  company's 
land  marked  as  the  bank's  property,  bank 
having  bill  of  sale.  Part  of  loan  was  paid  and 
four  months  later  the  same  amount  was  re- 
loaned.  Held,  lien  valid  as  against  receiver 
or  general  creditors.  First  Nat.  Bank  v 
Pennsylvania  Trust  Co.  [C.  C.  A.]  124  F.  968. 

45,  49.  In  re  Leeds  Woolen  Mills  129  F. 
922. 

60.  To  obtain  possession  of  property 
claimed  adversely.  Ross-Meeham  Foundry 
Co.  V.  Southern  Car  &  Foundry  Co.,  124  F 
403. 

51.  Cannot  take  the  place  of  the  bankrupt 
and   as    such    be   examined    under   oath   as    to 
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only  when  expressly  authorized  may  make  proof  of  loss,  under  a  fire  insurance 
policy,  for  the  bankrupt."^ 

Suits  by  and  against  receivers. — A  receiver  in  bankruptcy  has  only  such  au- 
thority to  sue  as  the  court  appointing  him  chooses  to  give,  and  unless  authorized, 
he  cannot  leave  the  court  of  original  jurisdiction  and  sue  elsewhere."' 

§  7.  Creditors'  meetings;  appointment  of  trustee;  removals.^* — A  creditor's 
proof  of  claim  must  be  adequate  in  all  particulars  in  order  to  allow  him  to  par- 
ticipate in  the  creditors'  meeting.""  An  attorney  must  have  express  authority  from 
a  creditor,"'  and  if  the  latter  is  a  partnership  the  person  making  the  letter  of  at- 
torney must  make  oath  that  he  is  a  member  of  the  firm,"'  in  order  to  vote  on  the 
latter's  behalf  at  the  creditors'  meeting.  In  order  to  participate,  the  power  of  at- 
torney must  be  produced,"'  and  accident  does  not  constitute  an  excuse."'  The 
creditors'  selection  of  a  trustee  is  not  to  be  interfered  with  unless  it  clearly  imperils 
the  fair  and  efficient  administration  of  the  estate.""  The  fact  that  some  of  the 
votes  cast  were  for  a  candidate  who  could  not  be  approved  by  the  court  does  not 
render  those  votes  void  so  that  the  opposing  candidate  must  be  declared  elected."^ 
Creditors  failing  to  elect  a  trustee  at  the  first  meeting  are  entitled  to  a  reasonable 
adjournment,""  and  upon  their  failure  to  elect  according  to  the  provisions  of  the 
act  the  referee  may  make  a  selection,"  or  the  court  may  appoint  the  trustee,  and 
lapse  of  time  does  not  affect  this  right."*  If  at  the  first  meeting  all  claims  offered 
for  proof  are  in  dispute  and  it  is  impracticable  at  that  time  to  settle  the  same  the 
referee  may,  in  his  discretion,  appoint  a  trustee."" 

§  8.  Compositions.^^ — The  holders  of  contingent  claims  are  not  necessary 
nor  proper  parties  to  the  composition."'  There  must  be  a  strict  compliance  with 
the  law  as  to  the  mode  of  coniposition  and  procedure;""  promises  to  pay  money  or 
merchandise  at  a  future  day  cannot  be  substituted  for  money;""  the  money  cannot 


loss    by    fire    of    the    bankrupt's    property. 
Sims   V.    Union    Assur.    Soo.,    129    F.    804. 

52.  Slma  v.  Union  Assur.  Soo.,  129  F.   804. 

53.  In  re  National  Mercantile  Agency,  128 
F.  639.  This  rule  is  not  peculiar  to  receivers 
in  bankruptcy  proceedings  but  applies  to 
all  receivers.    Id. 

64.     See    1    Curr.    L.    316. 

55.  In  re  Blue  Ridge  Packing  Co.,  126  P. 
619.     See  post,  §  15B.     Proof  of  Claims. 

50.  Voted  at  election  of  trustee  without 
a  proxy  or  special  power  for  that  purpose. 
In    re    Lazoris,     120    P.    716. 

57.  Such  statement  being  sworn  to  In  the 
proof  of  debt  accompanying  the  letter, 
though  not  in  the  letter  Itself  is  sufficient. 
In  re  Blue  Ridge  Packing  Co.,  125  F.  619. 

58.  In  re  Blue  Ridge  Packing  Co.,  125  F. 
619. 

59.  Was  mislaid  and  not  produced  until 
the  'meeting  was  over,  held  the  attorney 
was  properly  refused  the  right  to  partici- 
pate. In  re  Blue  Ridge  Packing  Co.,  125 
P.   619, 

60.  The  fact  that  the  one  who  was  chosen 
as  trustee  advised  the  voluntary  assignment 
under  the  state  law  and  was  the  assignee 
thereunder  does  not  render  him  incompetent 
as  trustee.  In  re  Blue  Ridge  Packing  Co., 
125  F.  619.  Nor  does  the  fact  that  he  had 
a  law  office  with  an  attorney  who  represent- 
ed certain  alleged  creditors  whose  claims 
were  to  be  contested,  and  that  these  alleged 
creditors  were  former  clients  of  his  and  put 
their  claims  Into  his  associate's  hands  at  his 
suggestion,  and  that  he  was  elected  trustee 
with  their  aid  "       '  '  '   ' 


render  him  incompetent.     Id. 


A  stockholder  in  a  corporate  creditor  Is 
not  Ineligible  to  act  as  trustee  in  bankruptcy. 
In  re  Lazoris,  120  F.  716. 

Where  the  trustee  chosen  was  not  only  a 
stockholder  In  the  bankrupt  corporation,  but 
was  closely  associated,  as  attorney  and  legal 
advisor,  with  those  who  had  been  previously 
in  control,  and  whose  management  was  not 
only  subject  to  criticism  but  might  call  for 
action  upon  the  part  of  the  trustee  to  hold 
them  personally  responsible,  he  should  not 
be  permitted  to  act  over  the  objections  of  a 
minority.  In  re  Gordon  Supply  &  Mfg.  Co., 
129  F.  622. 

61.  In    re    Machln,    128    F.    315. 

62.  A  request  that  the  referee  adjourn 
the  meeting  for  24  hours  held  reasonable. 
In  re  Nice,  123  P.  987. 

63.  In  re  Machin,  128  F.  315. 

64.  No  assets  appearing,  no  trustee  was 
appointed,  and  referee  reported  estate  closed. 
Over  a  year  thereafter  a  creditor  applied  for 
the  appointment  of  a  trustee  claiming  that 
the  bankrupt  had  died  leaving  assets  fraud- 
ulently transferred,  held,  the  court  had  juris- 
diction to  open  the  proceedings  and  appoint 
a  trustee.  Clark  v.  Pldcock  [C.  C.  A.]  129  F. 
745, 

66.     In  re   Cohen,   131   F.    391. 

66.  See    1    Curr.    Li,    316. 

67.  Mortgagees  of  tinforeclosed  mortgages 
on  bankrupt's  property.  Their  absence  is 
no  objection  to  the  confirmation  of  the  com- 
position.    In  re  Kahn,   121  F,   41i8. 

68.  In  re  Prear,   120  F.   978. 

69.  Act  1898,  §  12b,  In  re  Frear,  120  P. 
978. 
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be  deposited  by  a  referee  in  a  place  selected  by  himseli,'"'  subject  to  his  o\vii  order/* 
nor  distributed  by  him."'  A  court  has  no  power  to  confirm  an  irregular  composi- 
tion.'' A  composition  cannot  be  confirmed  if  the  bankrupt  has  been  guilty  of  any 
of  the  acts,  or  failed  to  perform  any  of  the  duties  which  would  be  a  bar  to  his 
discharge/*  and  this  is  true  without  regard  to  whether  or  not  the  creditors  would 
be  benefited  thereby/''  or  that  a  majority  of  the  creditors  are  in  favor  of  accept- 
ing the  same.'"  A  composition  will  be  set  aside  for  fraud/'  but  fraud  known  to 
the  petitioner  before  the  confirmation  cannot  be  so  used/'  and  the  creditor  is  not 
bound  by  statements  as  to  the  nonexistence  of  fraud  in  the  order  of  confirmation." 
The  burden  is  upon  the  petitioner  to  show  the  fraud/"  and  while  it  is  not  abso- 
lutely necessary,  it  is  desirable  that  the  petition  set  forth  all  the  details  thereof.** 
The  verification  of  a  petition,  being  in  the  usual  form  for  a  bill  in  equity,  is  suffi- 
cient/'' but  the  allegations  of  the  petition  being  made  on  information  and  belief, 
the  verification  must  be  made  by  one  having  personal  knowledge  of  the  facts.''  A 
creditor  is  not  precluded  from  maintaining  the  petition  by  commencing  an  action 
against  the  bankrupt.'*  Assenting  creditors  are  necessary  parties  to  an  appeal  from 
an  order  confirming  a  composition."  The  setting  aside  of  a  coinposition  v/ill  not  or- 
dinarily have  the  effect  of  invalidating  pro  rata  payments  made  in  pursuance  of  such 
composition."  A  creditor  failing  to  claim  his  share  of  a  composition,  the  amount 
thereof  inures  to  the  benefit  of  the  bankrupt."  An  order  confirming  a  composition 
serves  as  a  discharge."  An  action  cannot  be  maintained  upon  a  new  promise  made 
after  composition.'^  One  holding  composition  notes  as  collateral  security  cannot 
sue  thereon  until  default  by  his  principal  debtor.*" 

§  9.    Property  and  rights  passing  to  trustee.    A.  Particular  hinds  of  proper- 


TO.  Place  of  deposit  must  be  designated 
by  the  judge.  Act  1898,  §  12b.  Judge  does 
not  include  referee.  Id.  §  1.  In  re  Frear,  120 
F.    978. 

71.  Must  be  subject  to  order  of  judge. 
Act  1898,  §  12b.     In  re  Frear.  120  F.  978. 

72.  Must  be  distributed  upon  confirma- 
tion, as  the  judge  directs.  Act  1898,  5  12e. 
In  re  Frear,  120  F.  978. 

73.  Although  tlie  motion  for  an  order 
confirming  the  oomposition  is  unopposed.  In 
re    Frear,    120    F.    978. 

74.  Failed  to  keep  books  of  account  or 
records  from  ■which  his  true  financial  con- 
dition might  be  ascertained.  In  re  Godwin, 
122  F.  111. 

75.  In  re  Godwin,  122  F.  111. 

76.  Only  one  actively  objected.  In  re 
Godwin,   122  F.   111. 

77.  A  false  statement  by  a  bankrupt  as  to 
the  condition  of  his  estate  made  in  a  sworn 
schedule,  if  relied  upon  by  a  creditor  in 
agreeing  to  a  composition,  is  fraud  in  pro- 
curing the  composition  and  sufficient  to  set 
it  aside.     In  re  Boukous,  128  F.  645. 

78.  In   re  Roukous,   128   F.    645. 

79.  Recitals  in  the  order  confirming  a 
composition  that  it  appears  that  the  bank- 
rupt has  not  been  guilty  of  any  acts,  or 
failed  to  perform  any  of  the  duties,  which 
would  be  a  bar  to  his  discharge,  and  that 
the  offer  and  its  acceptance  were  made  in 
good  faith  and  have  not  been  procured  by 
any  means,  promises  or  acts  contrary  to  the 
acts  of  congress  relating  to  bankruptcy. 
In   re   Roukous,    128   P.    645. 

80.  In    re    Roukous,    128    F.    645. 

81.  A  petition  held  to  state  a  case  for 
relief,   though   in   some   respects  too   general 


In  its  allegations  of  fraudulent  acts  on  the 
part  of  the  bankrupt.  In  re  Roukous,  128 
F.  646.  A  petitioner  alleging  that  he  had 
no  knowledge  of  the  fraud  prior  to  the  date 
of  confirmation  need  not  allege  the  time  or 
manner  in  which  his  knowledge  was  ac- 
quired.     Id. 

82.     In  re   Roukous,   128   F.   646. 

88.  Verification  made  by  an  agent  held 
Insufficient.    In  re  Roukous,  128  F.  648. 

84.  In  re  Roukous,  128  F.  648. 

85.  Majority  had  received  amounts  to 
wliich  they  were  entitled.  A  representative 
number  is  sufBcIent.  Marshall  Field  &  Co. 
V.  Wolf  &  Bro.  Dry  Goods  Co.  tC.  C.  A.]  120 
F.  815. 

86.  The  petition  is  not  demurrable  for 
failure  to  aver  that  the  petitioner  restored, 
or  offered  to  restore,  the  consideration  Im- 
mediately on  discovery  of  the  fraud,  and  be- 
cause it  does  not  tender  the  sam.e  into  court. 
In  re  Roukous,  128  F.  645. 

87.  Not  to  the  other  creditors.  Hence 
bankrupt  may  object  to  the  allowance  from 
such  surplus  of  claims  offered  for  proof  more 
than  one  year  after  adjudication.  In  re 
Lane,    125    F.    772. 

88.  Taylor' V.  Skiles  [Tenn.]  81  3.  W.  1258. 

89.  No  consideration.  Taylor  v.  Skiles 
[Tenn.]    81   S.    W.    1258. 

90.  Composition  notes  executed  by  a  bank- 
rupt under  an  agreement  that  all  should 
become  due  if  one  note  should  be  in  de- 
fault, a  creditor  assigning  his  claim,  but  re- 
taining the  composition  notes  as  collateral 
security  for  the  payment  of  his  assignee's 
notes,  cannot  sue  thereon  until  default  in 
his  assignee's  notes.  "Willey  v.  Browne,  20S 
Pa.    322.   56   A.   1029. 
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ty  or  rights.'^ — ^A  liquor  license,*^  membership  in  a  chamber  of  commerce,"  policies 
of  insurance  which  are  assignable,'*  iacluding  a  semi-tontine  insurance  policy  pay- 
able to  the  bankrupt,  his  assigns  or  legal  representatives,''  special  deposits,**  the 
good  will  of  the  bankrupt's  business,''  and  the  right  to  call  for  unpaid  stock  eub- 
seriptions,"*  all  pass  to  the  trustee.  A  vested  remainder  interest  passes  to  the  trustee 
of  the  remainderman."  The  interest  of  the  bankrupt  as  a  tenant  by  the  curtesy,^ 
and  alienable,  beneficial  interests  in  trust  funds^  pass  to  the  trustee,  and  he  may 
enforce  an  insurer's  liability  for  goods  destroyed.^  The  legal  title  to  property  ob- 
tained by  crime  having  passed  to  the  bankrupt,  the  property  is  assets  of  his  estate,* 
and  the  creditors  are  not  estopped  by  the  representations  of  one  not  a  bona  fide 
purchaser."  The  trustee  takes  only  the  rights  of  the  bankrupt  under  a  contract 
of  the  latter."  Property  held  by  the  bankrupt  under  a  conditional  sale,  which  is 
void  for  want  of  record,  passes  to  the  trustee.'  The  trustee  in  bankruptcy  has  the 
option  to  abandon  or  accept  a  lease  held  by  the  bankrupt;^  if  he  accepts  it,  he  is 
bound  by  its  conditions  to  the  same  extent  as  the  bankrupt  was."  Partnership  as- 
sets do  not  pass  to  the  trustee  of  one  of  the  members  of  the  firm."  A  bankrupt's 
incorporeal  interest  in  an  alleged  invention  for  which  a  patent  has  been  applied 
for  does  not  pass  to  the  trustee,^^  nor  does  a  claim  for  alimony,  made  by  a  married 


91,  Section  70a  of  the  act  of  1898  la  an 
enumeration  of  those  properties,  the  title  to 
■which  passes  to  the  trustee  by  operation 
of  law.  Section  67f  provides  for  such  rights 
as  shall  vest  In  the  trustee  by  order  of  court. 
In  re  Baird,  126  F.  845.     See  1  Curr.  L.  317. 

tta.  Though  transferable  only  with  the 
approval  of  the  body  that  granted  It,  and 
not  subject  to  seizure  on  execution.  In  re 
Olewine,  125   F.   840. 

SS.     In  re  Nelmann,  124  F.  738. 

evidence  as  to  whether  or  not  certain 
seats  in  a  stock  exchange  belonged  to  a  part- 
ner or  to  the  partnership,  some  of  them 
being  mentioned  In  the  partnership  articles 
and  some  not,  held  Insufficient  to  warrant  a 
flnding  that  they  belonged  to  the  partner- 
ship. Burleigh  v.  Foreman  [C.  C.  A.]  130 
F.  13.     See  1  Curr.  L.  317,  n.  10. 

94.  Fuller  v.  New  York  Fire  Ins.  Co.,  184 
Mass.  12,  87  N.  B.  879.  See  1  Curr.  L.  317,  n. 
11,    12. 

95.  Does  not  have  a  cash  surrender  value. 
In  re  Mortens,  131  F.  972. 

96.  Lynam  v.  Belfast  Nat.  Bank  [Me.]  67 
A.  799.  A  bankrupt  having  a  bank  account 
In  his  own  name  as  manager,  but  from  which 
he  paid  after  filing  the  petition  a  sum  for 
his  private  purposes.  It  will  be  presumed 
that  the  amount  so  expended  was  his  per- 
sonal money,  and  he  will  be  required  to  pay 
over  such  sum  to  his  trustee.  In  re  Kurtz, 
125  F.   992. 

97.  Sale  of  all  the  assets  of  a  firm's  estate, 
Including  stock,  fixtures,  etc.,  the  intent 
being  to  sell  whatever  interest  the  bankrupts 
had  In  the  property,  confers  on  the  purchas- 
ers the  right  to  advertise  as  the  successors 
of  the  firm.  Freeman  v.  Freeman,  86  App. 
Div.   110,   83   N.   Y.   S.    478. 

98.  Hence,  directors  by  refusing  to  Issue 
a  call,  cannot  relieve  the  stockholders  from 
liability.  Rathbone  v.  Ayer,  84  App.  Dlv. 
185,  82  N.  Y.  S.  235.  The  right  of  action  of 
a  corporation  for  unpaid  stock  subscriptions 
passes  to  the  corporation's  trustee  In  bank- 
ruptcy. Commercial  Bank  of  Augusta  v. 
Warthen,  119  Qa.  990,  47  S.  E.   536. 


99.  Lioomer  v.  Loomer  tConn.]  67  A.  167. 
See  1  Curr.  L.  317,  n.  14. 

I.  Elmore  v.  Symonds,  183  Mass.  321,  67  N. 
E.    314. 

a.  Beneficial  interests  in  a  trust  created 
by  will,  which  are  left  wholly  unrestrained 
and  under  the  control  of  the  beneficiaries, 
pass  to  the  trustee  In  bankruptcy  of  such 
beneficiaries.  Loomer  v.  Isomer  [Conn.]  57 
A.  167.  In  states  where  the  surplus  Income 
of  a  trust  fund  is  inalienable  by  the  bene- 
ficiary, title  thereto  does  not  vest  in  the  lat- 
ter's  trustee  in  bankruptcy.  Butler  v.  Bau- 
doulne,  S4  App.  Div.  215,  13  N.  Y.  Ann.  Cas. 
188,  82  N.  Y.  S.  773. 

3.  Goods  were  destroyed  after  adjudica- 
tion and  before  appointment  of  receiver. 
Fuller  V.  New  York  Fire  Ins.  Co.,  184  Mass. 
13.  <7  N.  E.  879. 

4a  Obtained  under  circumstances  amount- 
ing to  larceny.  Lord  v.  Seymour,  86  App. 
DlT.   (17,   <3   N.  T.  S.   88. 

5.  Money  was  loaned  to  a  firm  who  falsely 
represented  that  It  was  money  a  special 
partner  had  contributed  to  the  firm.  Lord 
v.  Seymour.  85  App.  Dlv.  617,  83  It  Y.  S.  88. 

6.  Pattern  contract  provided  tKat  old  pat- 
terns would  be  exchanged  for  new  ones;  held, 
trustee  was  not  entitled  to  return  patterns 
on  hand  to  be  credited  to  the  bankrupt's 
account.     In  re  Nichols,  122  F.  299. 

7.  In  re  Tweed,  131  F.  355;  In  re  Butter- 
wlok,  131  F.  371. 

8.  Summervllle  v.  Kelllher  [Cal.]  77  P. 
889. 

9.  At  least  so  far  as  the  payment  of  rent 
Is  concerned.  Summerville  v.  Kelllher  [Cal.] 
77  P.   889. 

10.  Where  one  trustee  was  appointed  for 
all  individual  partners  as  a  result  of  simul- 
taneous cases  instituted  by  the  same  creditor 
against  all  the  partners.  In  re  Mercur  [C. 
C.  A.]  122  F.  S84.  See  1  Curr.  L.  317,  n.  16, 
17. 

II.  The  words  "Interests  in  patents,  patent 
rights,"  etc.,  as  used  In  the  Act  of  1898,  § 
70a,  cl.  2,  should  be  construed  as  referring 
to  rights  acquired  under  a  patent  to  a  third 
party.     And   such   a  right   does  not  pass    to 
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woman  in  a  suit  for  divorce,  which  was  pending  at  the  time  of  her  bankruptcy.^^ 
The  trustee  may  recover  usurious  interest  paid  a  national  bank  by  the  bankrupt.^' 
There  is  a  conflict  as  to  whether  or  not  a  trustee  can  maintain  an  action  for  a  tort 
committed  against  the  bankrupt.^*  In  Michigan,  the  right  of  a  father  to  recover 
for  the  wrongful  death  of  his  child  constitutes  an  asset  belonging  to  his  estate  in 
bankruptcy.^" 

The  beneficiary  of  trust  funds  may  follow  the  same  into  the  hands  of  a  trustee 
in  bankruptcy  and  can  recover  such  as  can  be  identified,^'  though  it  has  been  held 
that  such  beneficiary  is  only  entitled  to  share  with  other  creditors  in  the  estate.^' 
The  time  and  place  for  claiming  a  misappropriated  trust  fund  in  the  hands  of  a 
trustee  in  bankruptcy  is  at  the  audit  where  the  fund  into  which  such  trust  fund 
entered  is  being  distributed,^'  and  the  right  to  recover  trust  funds  may  be  lost  by 
laches.^'  One  voluntarily  paying  money  to  a  bankrupt  upon  condition  is  entitled 
to  have  the  money  refunded  by  the  trustee  upon  the  nonfulfillment  of  the  condi- 
tion;*" but  where  such  funds  are  not  demanded  before  the  filing  of  the  petition, 
interest  cannot  be  recovered.^^ 

Property  fraudulently  conveyed." — Property  fraudulently  conveyed  by  the 
bankrupt  passes  to  the  trustee.^'  The  latter  or  the  creditors,  where  no  trustee  is  ap- 
pointed," may  maintain  an  action  to  set  it  aside,  though  the  transfer  was  made  more 


the  trustee  as  a  transferable  right  under 
the  same  clause,  although  Rev.  St.  §  4895  [IT. 
S.  Comp.  St.  1901,  p.  3385]  permits  the  in- 
ventor to  transfer  the  same.  In  re  Dann, 
129    F.    495. 

la.  In  re  LeClaire,  124  F.  654.  Is  not  a 
property    right.      Id. 

13.  Lasater  v.  First  Nat.  Bank  [Tex.  Civ. 
App.]  72  S.  "W.  1054;  Id.,  96  Tex.  345,  72  S.  "W. 
1057. 

14.  That  he  may  mie!  Can  sue  on  claim 
of  bankrupt  for  conversion  where  the  bank- 
rupt had  assigned  the  claim  and  the  as- 
signee thereof  had  reassigned  the  claim  to 
the  bankrupt.  Brunnemer  v.  Cook  &  Bern- 
heimer  Co.,  89  App.  Div.  406,  85  N.  T.  S.  954. 

The  trustee  of  a  bankrupt  corporation  can 
maintain  an  action  against  the  directors  of 
a  corporation  for  money  wrongfully  con- 
verted to  their  own  use.  Rathbone  v.  Ayer, 
84  App.   Div.    184,    82  N.   T.   S.   239. 

That  he  cannoti  Cannot  maintain  an  ac- 
tion for  conspiracy  for  driving  the  bankrupt 
out  of  business,  even  though  the  action  was 
pending  at  the  time.  Cleland  v.  Anderson 
FNeb.]  98  N.  W.  1075;  reversing  Cleland  V. 
Anderson    [Neb.]    96  N.  "W.    212. 

15.  In  re  Burnstlne,  131  F.  828. 

16.  Money  received  by  the  trustee  in  com- 
promise of  a  judgment  obtained  by  him,  de- 
claring a  conveyance  of  trust  funds  by  the 
bankrupt  fraudulent,  may  be  recovered  by 
the  beneficiary.  Welch  v.  Polley,  177  N. 
Y  117,  69  N.  E.  279;  reversing  Welch  v. 
Policy,'  86  App.  Div.  260,  83  N.  T.  S.  819. 
Where,  under  Laws  of  Washington,  1901,  p. 
222,  c.  109,  5  1,  a  seller  of  goods  in  bulk  gives 
a  list  of  his  creditors,  held,  the  latter  are 
entitled  to  priority  of  payment  out  of  the 
buyer's  bankrupt  estate  for  the  amount  of 
the  unpaid  purchase  price,  after  paying  pro 
rata  the  expenses  of  the  bankruptcy  pro- 
ceeding, in  so  far  as  such  estate  represent- 
ed the  stock  remaining  at  the  time  of  bank- 
ruptcy, or  was  capable  of  being  segregated 
from  the  other  assets  of  the  bankrupt.  In 
re  Gaskill,  130  F.  235.  Where  goods  are  by 
mistake    shipped    to    the    wrong    party,    who 


sells  the  same  and  upon  his  becoming  bank- 
rupt the  proceeds  of  said  sale  are  placed 
in  the  bankrupt  estate,  the  owner  of  the 
goods  Is  entitled  to  the  value  thereof.  In 
re    Woods,    121    F.    599. 

17.  Father  advanced  sum  of  money  to 
daughter  and  her  husband  for  purchase  of 
a  lot,  lot  to  be  deeded  to  daughter;  latter 
died  before  this  was  done,  and  it  was  agreed 
between  her  father  and  husband  to  sell  the 
premises  and  treat  the  fund  so  realized  as 
an  advancement  for  the  latter's  Infant 
daughter.  This  was  done.  Held,  a  valid 
trust  and  beneficiary  could  share  with  other 
creditors  in  her  father's  bankrupt  estate. 
In  re  Upson,  123  F.  807. 

18.  In  re  Wilkesbarre  Furniture  Mfg.  Co.. 
130  F.  796. 

10.  Creditors  of  a  bankrupt  firm,  a  mem- 
ber of  w^hich  misappropriated  firm  money 
while  acting  as  trustee  for  a  bankrupt  cor- 
poration, taking  no  steps  to  stay  the  dis- 
tribution of  the  funds  of  the  corporation 
pending  the  bankruptcy  proceedings  against 
the  firm,  nor  to  follow  the  firm's  funds  so 
misappropriated,  are  not  entitled  to  claim 
that  such  funds  awarded  to  a  lien  creditor  of 
the  corporation  constituted  a  preference 
which  the  firm's  trustee  was  entitled  to  re- 
cover. In  re  Wilkesbarre  Furniture  Mfg. 
Co.,    130    F.    796. 

20.  Stockholders  of  a  bankrupt  corpora- 
tion subscribed  for  additional  stock  upon  the 
condition  that  every  stockholder  should  so 
subscribe  or  the  money  would  be  returned, 
thus  hoping  to  pay  off  outstanding  claims. 
In  re  North  Carolina  Car  Co.,  127  F.  178. 

iSl.  In  re  North  Carolina  Car  Co.,  127  F. 
178. 

22.  See  1  Curr.  L.  317.  See,  also.  Fraudu- 
lent Conveyances,  2  Curr.  L.  116,  for  what 
constitutes. 

23.  The  equitable  title  to  property  fraud- 
ulently conveyed  passes  to  the  trustee  as 
part  of  the  estate.  Hlllyer  v.  Le  Roy,  84 
App.  Div.  129,  82  N.  T.  S.  80.  There  must  be 
fraud.  In  re  Brumbaugh,  128  F.  971.  See  1 
Curr.  L,.  S17.  n.  21. 
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than  four  months  prior  to  the  filing  of  the  petition,^'  except  where  the  fraudulent 
transferee  has  transferred  it  to  a  bona  fide  purchaser.^'  The  action  may  be  main- 
tained, though  no  claim  against  the  bankrupt  has  been  reduced  to  judgment,^' 
nor  is  this  rule  changed  by  the  fact  that  such  deed  is  recorded  prior  to  the  appoint- 
ment of  the  trustee.^*  Whether  or  not  fraudulent  in  fact,  a  deed  of  general  assign- 
ment is  constructively  fraudulent,  and  property  so  conveyed  within  four  months 
prior  to  the  filing  of  the  petition  belongs  to  the  trustee. ^°  The  trustee  need  not 
tender  the  amount  paid  to  the  bankrupt  in  order  to  recover  the  property,""  but 
the  money  paid  the  bankrupt  having  been  distributed  to  the  creditors,  the  property 
cannot  be  recovered.'^  Whether  concerned  in  the  fraud  or  not,  the  grantee  is 
liable  to  the  trustee  for  the  property  and  the  profits  thereof,'"  and,  the  conveyance 
being  fraudulent  in  fact  and  made  within  four  months  prior  to  the  filing  of  the 
petition,  the  grantee  is  not  entitled  to  have  his  account  against  the  insolvent,"'  nor 
the  cash  paid  by  him  at  an  inadequate  valuation,"*  credited  thereon. 

(§9)  B.  Nature  of  trustee's  title  in  general. ^'^ — The  trustee  takes  the  same 
but  no  better  title  than  the  bankrupt  had,"  to  all  property  not  exempt  which  the 
bankrupt  could  by  any  means  have  transferred,  or  which  might  have  been  levied 
upon  and  sold  under  judicial  process  against  him,"'  whether  mentioned  in  the 
bankrupt's  schedules  or  not."*  He  takes  the  legal  title,""  and  while  he  takes  sub- 
ject to  all  valid  liens  existing  at  the  date  of  adjudication,*"  there  is  a  conflict  as  to 


24.  In  re  Toothaker,  128  F.  187.  A  trus- 
tee being  appointed,  he  cannot.  Act  1898,  §§ 
23a,  23b,  do  not  authorize  such  a  suit.  VI- 
quesney  v.  Allen  [C.  C.  A.]   131  P.  21. 

25.  Friedman  v.  Verohofsky,  105  111.  App. 
414;  Carton  v.  Booze  [N.  J.  Bq.]  57  A.  1029; 
Cox  V.  Wall,  132  N.  C.  730,  44  S.  B.  635; 
Joseph  V.  Raff,  82  App.  Div.  47,  81  N.  T.  S. 
646.  May  take  advantage  of  it  the  same  as 
a  judgment  creditor.  In  re  Carpenter,  125 
F.  831.     See  1  Curr.  L.  317,  n.  23. 

26.  Friedman  v.  Verchofsky,  105  111.  App. 
414. 

A  debtor  fraudulently  conveying  property 
to  a  firm  creditor,  a  corporation  composed 
of  the  firm  only  and  who  took  the  goods  of 
the  Arm  without  consideration  and  with 
full  notice,  is  liable  therefor.  Nor  in  such  a 
suit  are  the  members  of  the  firm  necessary 
parties.  Holloway  v.  Brame  [Miss.]  36  So.  1. 
See  1  Curr.  L.   317,  n.  24. 

27.  Bill  considered  and  held  not  demurra- 
ble.   Beasley  v.  Coggins  [Fla.]  37  So.  213. 

28.  Beasley  v.   Coggins   [Fla.]    37  So.   213. 

29.  In    re   Knight,    125    F.    35. 

30.  Johnson  v.  Forsyth  Mercantile  Co.,  127 
F.    845. 

31.  A  creditor  electing  to  sue  for  the  pro- 
ceeds of  property  fraudulently  conveyed  by 
the  bankrupt,  and  the  proceeds  of  such  sale 
being  recovered  and  disbursed  by  the  trus- 
tee, the  creditor  receiving  a  dividend,  he  is 
estopped  from  subsequently  suing  to  recover 
the  property.  McWilliams  v.  Thomas  [Tex. 
Civ  App.]  74  S.  W.  596;  Sharood  v.  Jordan, 
90  Minn.  249,  95  N.  "W.  1108. 

32.  A  voluntary  grantee  under  a  fraudu- 
lent conveyance  though  he  has  no  knowledge 
of  the  fraud,  is.  liable  to  the  trustee  in  bank- 
ruptcy of  the  grantor,  not  only  for  the 
property  but  also  for  the  amount  that  he 
should  have  received  for  rents  and  profits. 
Gray  v.  Chase,  184  Mass.  444,  68  N.  B.  676. 
The  transferee  being  concerned  In  the  fraud, 
is  regarded  as  a  trustee  ex  maleflcio  for  the 
creditors  defrauded.  Hilly er  V.  La  Roy,  84 
App.  Div.   129,   82  N.  T.  S.  80. 
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33^  34.  Holloway  v.  Brame  [Miss.]  36 
So.  1. 

35.  See  1  Curr.  L.  317. 

36.  In  re  Beede,  126  F.  853;  Bradley,  Clark 
&  Co.  V.  Benson  [Minn.]  100  N.  W.  670. 
Where  bankrupt  could  not  have  canceled  an 
assignment  of  an  insurance  policy  on  his 
life,  made  in  good  faith,  his  trustee  in  bank- 
ruptcy cannot  have  It  canceled.  King  v. 
Grain  [Mass.]  69  N.  B.  1049.  The  creditors 
having  notice  that  the  bankrupt  holds  as  an 
agent,  the  trustee  does  not  take  title  to  the 
property.  Bills  v.  Schliep  [C.  C.  A.]  127 
F.  103. 

Bankrupt  treated  money  paid  him  by  his 
mother  as  advances,  trustee,  years  after, 
claims  that  by  will  they  were  not  to  be 
so  treated,  held,  could  not  recover.  Hunt  v. 
Osborn,  86  App.  Div.  464,  83  N.  T.  S.  879. 
"Evidence  held  insuflicient  to  sustain  a  claim 
of  ownership,  by  sheriff's  sale,  in  property 
taken  by  trustee,  the  claimant  having  exer- 
cised few  if  any  acts  of  dominion,  and  hav- 
ing for  many  years  allowed  the  bankrupt 
to  have  possession  and  take  all  the  rents 
and  profits.  In  re  Howard,  123  F.  991.  See 
1   Curr.  L.   317,  n.   26. 

37.  In  re  Gait,  120  F.  443.  An  agreement 
to  bid  in  property  of  a  bankrupt  and  sell 
the  same,  turning  the  profits  over  a  specified 
amount,  if  any,  over  to  the  bankrupt,  the 
bankrupt  agreeing  not  to  bid  at  the  sale,  is 
without  consideration,  except  as  to  the 
agreement  not  to  bid  which  is  void,  in  that 
the  bankrupt  had  parted  with  all  title  to 
the  property  and  had  no  further  interest 
therein.  Fisher  v.  Hampton  Transp.  Co. 
[Mich.]    98  N.  W.  1012. 

38.  Fleming  v.  Courtenay  [Me.]   57  A.  592. 

39.  If  equities  are  equal  he  therefore  pre- 
vails. Elmore  v.  Symonds,  183  Mass.  321,  67 
N.  B.  314.  T,o  property  scheduled  by  the 
bankrupt  as  his  own.  Buckingham  v.  Estes 
[C.   C.  A.]    128   F.   584. 

40.  In  re  Beede,  126  F.  853.  A^  to  what 
liens  are  valid,  see  next  subdivision.  See  1 
Curr.   L.   318,   n.   28. 
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whether  or  not  he  takes  as  a  bona  fide  purchaser  for  value,*^  most  courts  holding 
that  he  occupies  a  position  similar  to  that  of  a  judgment  creditor,*^  his  rights  being 
determined  by  the  local  law.**  A  purchaser  from  the  trustee  takes  the  title  of  the 
banki'upt.**  The  title  vests  in  the  trustee  as  of  the  date  of  the  adjudication,*'  no 
matter  where  the  property  is  situated,*®  but  it  has  been  held  that  there  was  no 
"transfer"  contrary  to  the  terms  .of  an  insurance  policy,  where  loss  occurred  after 
adjudication,  but  while  custody  was  still  in  a  receiver.*'  He  does  not  take  prop- 
erty acquired  after  adjudication,**  though  he  may  recover  back  payments  made  by 
the  bankrupt  after  adjudication  with  funds  belonging  to  the  estate  at  the  date  of 
adjudication.*'  The  trustee  may  demand  claims  owing  the  bankrupt,'"  and  recover 
any  of  the  latter's  property  which  a  creditor  might,'^  the  creditor's  right  being 
thus  transferred  to  the  trustee,  the  former  is  prevented  from  exercising  it."^  He 
represents  only  creditors  who  were  such  at  the  time  of  filing  .the  petition.*'  Prop- 
erty in  his  hands  is  liable  to  state  taxation."* 

(§9)  C.  The  trustee  takes  title  free  from,  Uens'^^  acquired  by  legal  proceed- 
ings," in  a  state  or  Federal  court,"  within  four  months  prior  to  the  filing  of  the 
petition,"  in  voluntary  or  involuntary  proceedings,'"  by  levy,'"  attachment,*^  judg- 


41.  Tliat  he  does  not:  Omission  to  file 
conditional  sale  under  which  goods  were 
sold  to  the  bankrupt  is  immaterial  under 
New  York  Laws  1897,  c.  418,  5  112,  providing 
such  unrecorded  sales  shall  be  void  as  to 
subsequent  purchasers,  etc..  In  good  faith. 
Hewit  V.  Berlin  Mach.  "Works,  194  U.  S.  296, 

24  S.  Ct.  690. 

That  he  does:  Unrecorded  deed  of  trust 
ineffectual  as  against  him.  In  re  Thorp,  ISO 
F.  371. 

43.  May  set  aside  fraudulent  conveyances. 
Beasley  v.  Coggins  [Fla.]  37  So.  213;  In  re 
Butterwlck,  131  P.  371. 

43.  In  re  Butterwlck,   131  P.   371. 

44.  A  purchase  of  the  bankrupt's  Inter- 
est in  a  contract  for  the  conveyance  of  land. 
Harriman  v.  Tyndale,  184  Mass.  534,  69  N.  E. 
353. 

45.  The  clause  in  §  70a,  Act  of  1898,  read- 
ing "property  which,  prior  to  the  petition,  he 
could  by  any  means  have  transferred"  refers 
to  the  class  of  property  that  passes.  Gray  v. 
Chase,  184  Mass.  444,  68  N.  E.  676;  In  re 
Beede,  126  P.  853. 

46.  In  re  Wilka,  131  P.  1004. 

47.  Puller  V.  New  York  Fire  Ins.  Co.,  184 
Mass.  12,  67  N.  E.  879. 

48.  In  re  Parish,   122  P.   553. 

49.  May  maintain  an  action  for  money 
had  and  received  for  this  purpose.  Elmore 
V.  Symonds,  183  Mass.  321,  67  N.  E.  314. 

60.  Where  right  to  paid  up  policy  must 
have  been  demanded  within  a  reasonable 
time,  fact  that  assured  was  adjudged  a 
bankrupt  within  that  time  Is  no  excuse  as 
trustee  could  have  demanded  It.  Equitable 
Life    Assur.    Soc.    v.   Warren   Deposit    Bank, 

25  Ky.  L.  R.  839,  76  S.  W.  391. 

51.  Brunnemer  v.  Cook  &  Bernheimer  Co., 
89  App.  Dlv.  406,  85  N.  T.  S.  954.  May  assert 
the  right  of  creditors  to  property  as  against 
the  bankrupt's  mortgagee.  In  re  Antigo 
Screen  Door  Co.  [C.  C.  A.]  123  P.  249;  Hlb- 
bard  v.  Henderson  [Or.]   75  P.  889. 

52.  A  judgment  creditor  of  the  bankrupt, 
after  the  latter's  discharge,  cannot  levy  on 
and  sell  the  bankrupt's  property  because  of 
fraud  in  securing  the  discharge,  a  trustee 
should  be  appointed  to  maintain  a  suit  to  re- 


cover such  property.     Hlbbard  v.  Henderson 
[Or.]   75  P.  889. 

53:  Cannot  represent  creditors  who  made 
a  prior  composition  which  they  have  not 
sought  to  avoid.  Batchelder  &  Lincoln  Co. 
V.  Whltmore  [C.  C.  A.]  122  P.  355.  Under  the 
laws  of  New  York,  an  unfiled  mortgage  is 
void  as  to  creditors  who  have  reduced  their 
claims  to  judgment  and  had  execution  Issued 
thereon;  but  one  who  was  a  creditor  during 
the  time  the  mortgage  remained  unfiled  may 
assert  Its  invalidity  on  obtaining  judgment 
and  execution  although  the  mortgage  lias 
been  filed  In  the  meantime,  such  judgment 
and  execution  being  only  essential  to  the 
enforcement  of  the  right.  Held,  that  where 
a  mortgage  was  given  prior  to  the  four 
months'  period,  but  was  not  recorded  until 
within  that  period,  the  trustee  of  the  vendor 
cannot  claim  such  Invalidity  for  one  who  was 
a  creditor  at  the  time  of  the  giving  of  the 
mortgage,  but  who  reduced  his  claim  to 
judgment  and  issued  execution  thereon  with- 
in the  four  months'  period.  In  re  Beede,  126 
F.   863. 

54.  Swarts  v.  Hammer,  194  U.  S.  441,  24  S. 
Ct.  695;  In  re  Prince,  131  P.  54fi. 

55.  See  1  Curr.  L.  318. 

56.  Taking  possession  of  mortgaged  prop- 
erty through  a  public  ofiScer  is  the  obtaining 
of  a  Hen  through  legal  proceedings.  In  re 
Haynes,  123  P.  1001. 

57.  Applies  to  attachments  sued  out  in 
state  as  well  as  Federal  courts.  Wood  v. 
Carr,  24  Ky.  L.  R.  2144,  73  S.  W.  762;  Thomp- 
son V.  Ragan,  25  Ky.  L.  R.  1684,  78  S.  W.  485. 

68.  Crane  Co.  v.  Pneumatic  Signal  Co.,  43 
Misc.  838,  86  N.  Y.  S.  711.  Liens  created  by 
assignment  executed  for  benefit  of  creditors 
within  four  months  prior  to  the  filing 
of  the  petition  are  void.  In  re  Slomka  [C. 
C.  A.]  122  P.  630.  Liens  obtained  more  tlian 
tour  months  prior  to  the  filing  of  the  petition 
are  valid.  Where  a  receiver  for  a  judgment 
debtor  was  appointed  more  than  four  month.s 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy against  a  judgment  debtor  and  thus 
under  the  New  York  Code  obtained  as  of  the 
date  of  his  appointment  a  lien  as  against  the 
latter  Judgment  debtor,  the  latter's  discharge 
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ment,"  by  execution  issued  on  judgment/"  also  the  levy  and  sale  thereunder." 
Some  courts  hold  that  the  judgment  is  not  annulled,  the  lien  only  being  destroyed/' 
others  that  the  judgment  becomes  null  and  void,  its  invalidity  relating  back  to  the 
time  of  its  entry. ^^  Also  a  lien  obtained  by  garnishment,'"  or  by  writ  of  replevin," 
also  statutory  liens,  enforceable  only  by  legal  proceedings,^"  are  rendered  null  and 
void  as  against  the  trustee,  such  as  mechanic's  liens.'^"  There  being  a  valid  attach- 
ment of  land  standing  in  the  bankrupt's  name,  but  claimed  by  his  wife,  the  trustee 
will  be  subrogated  to  the  attaching  creditor,  both  consenting.'^  It  is  the  time  of 
the  creation  of  the  lien  that  is  the  controlling  date,'''  not  the  date  of  its  enforce- 


in  bankruptcy  did  not  Impair  this  lien. 
Pickert  v.  Baton,  81  App.  Div.  423,  81  N.  T. 
S.  50.  Where  property  of  a  bankrupt  is  sub- 
ject to  two  liens  one  attached  thereto  prior 
and  the  other  subsequent  to  four  months 
before  the  filing  of  the  petition,  the  first  lien 
being  valid  the  property  is  properly  held 
tliereunder,  and  does  not  pass  to  the  trus- 
tee. Thompson  v.  Fairbanlcs,  75  Vt.  361,  56 
-v..    11. 

59.  McKenney  v.  Cheney,  118  Ga.  387,  46 
S.  E.  433;  Mohr  &  Sons  v.  Mattox  [Ga.]  48 
S.  B.  410.     See  1  Curr.  L,.  318,  n.  31. 

60.  Covers  a  seizure  on  a  writ  of  replevin 
in  a  suit  to  recover  property  sold  and  de- 
livered on  credit  under  a  contract  which 
the  plaintiff  claims  the  right  to  rescind  on 
the  ground  of  fraud.  In  re  Weinger,  Berg- 
man &  Co.,  126  F.  875.  See  1  Curr.  L.  318, 
n.  33. 

61.  Thompson  v.  Fairbanks,  75  Vt.  361,  56 
.\.  11.  The  bankruptcy  court  has  juj-isdic- 
tion  to  order  a  sheriff  holding  property  of  a 
bankrupt  under  attachment  levied  within 
four  months  before  the  filing  of  the  petition 
in  bankruptcy  to  deliver  the  same,  or  where 
the  property  has  been  sold,  to  turn  the  pro- 
ceeds over  to  the  trustee  in  bankruptcy. 
Alexander  v.  "Wilson  [Cal.]  77  P.  706.  See  1 
Curr.  L.   318,  n.  38. 

62.  In  re  Breslauer,  121  F.  910;  Mohr  & 
Sons  V.  Mattox  [Ga.]  48  S.  E.  410.  The  ob- 
taining of  the  Judgment  being  the  act  of 
bankruptcy  complained  of,  the  adjudication 
is  not  conclusive  against  the  creditor's  right 
to  property  acquired  by  said  judgment.  Pep- 
perdine  v.  Bank  of  Seymour,  100  Mo.  App. 
387,  73  S.  W.  890.  A  court  may  restrain  a 
creditor  from  obtaining  a  judgment  against 
a  bankrupt  until  after  the  adjudication.  In 
re  Eastern  Commission  &  Importing  Co.,  129 
F.  847.  Where  property  is  sold  under  execu- 
tion and  the  judgment  satisfied  prior  to  the 
filing  of  the  petition,  there  is  no  judgment 
lien  to  be  released  and  the  trustee  is  not 
entitled  to  recover  from  the  creditor  the 
proceeds  of  the  property  so  sold.  Greene  v. 
Montana  Brewing  Co.,  28  Mont.  380,  72  P. 
751.     See  1  Curr.  t.  318,  n.  32. 

63.  In  re  Breslauer,  121  P.  910. 

64.  In  re  Breslauer,  121  P.  910;  Cox  v. 
State  Bank  of  Chicago,  125  P.  654.  Pro- 
ceeds realized  from  a  sale  under  execution 
are  released  from  the  claim  of  the  execu- 
tion creditor  by  the  filing  of  a  petition  in 
bankruptcy  against  the  debtor  within  four 
months  after  the  judgment  is  rendered. 
Clarke  v.  Larremore,  188  U.  S.  486,  23  S.  Ct. 
363,    47   L.    Ed.    555. 

63.  In  South  Dakota,  where  a  judgment 
is  not  a  lien  upon  land  unless  filed  in  the 
county  where  the  land  is  situated,  the  filing 
Df   the   petition    simply   destroys   the   lien    if 


one  exists,  and  hence  the  assignee  of  such 
judgment  creditor  having  had  execution  Is- 
sued on  said  judgment  and  goods  levied  and 
sold  thereunder,  the  proceeds  being  applied 
to  satisfying  the  judgment,  the  judgment 
creditor  is  not  liable  on  account  thereof  to 
the  trustee  in  bankruptcy  thereafter  ap- 
pointed. Davis  V.  Jewett  Bros.  [S.  D.]  97 
N.  W.   16. 

66.  Judgment  creditor  is  not  entitled  to 
a  rule  absolute  against  a  sheriff  for  a  failure 
to  make  the  money  issued  on  such  a  judg- 
ment. Mohr  &  Sons  v.  Mattox  [Ga.]  48  S. 
B.  410. 

67.  Though  the  judgment  upon  which  the 
garnishment  proceedings  were  instituted 
was  rendered  several  years  before.  Armour 
Packing  Co.  v.  Wynn,  119  Ga.  683,  46  S.  E. 
865.     See  Curr.  L.  318,  n.  37. 

68.  In  re  Haynes,  123  F.  1001;  In  re 
HymSs  Buggy  &  Implement  Co.,   130  P.  977. 

69.  A  statutory  lien  enforceable  without 
legal  proceedings  Is  not  dissolved  by  adju- 
dication. Livery  stable  keeper's  lien.  In  re 
Mero,  128  F.  630.  Lien  given  keeper  of  liv- 
ery stable  by  17  Delaware  Laws,  c.  620,  p. 
020.     In  re  Pratesi,   126  P.  588. 

70.  Where  the  notice  is  not  given  until 
within  the  four  month  period  the  lien  is 
void.  In  re  Roeber  [C.  "C.  A.I  121  P.  449; 
reversing  In  re  Roeber,  121  P.  444;  Garret- 
son  v.  Clark,  [N.  J.  Bq.]  57  A.  414.  Where 
petition  and  adjudication  were  made  on  the 
same  day,  what  the  effect  of  a  notice  given 
between  the  two  would  be,  quaere.  Gar- 
retaon  v.  Clark  [N.  J.  Bq.]  57  A.  414.  A 
complaint  to  enforce  a  mechanic's  lien  which 
latter  was  not  filed  until  after  the  adjudica- 
tion, will  be  dismissed.  Crane  Co.  v.  Pneu- 
matic Signal  Co.,  42  Misc.  338,  86  N.  T.  S. 
711.  The  right  a  claimant  acquires  by  serv- 
ing a  stop  notice  under  the  mechanic's  lien 
law  of  New  Jersey  (P.  L.  1898,  p.  538,  §  3) 
is  not  invalidated  by  the  bankruptcy  law, 
though  such  service  be  made  within  four 
months  of  the  filing  of  the  petition  in  bank- 
ruptcy. Fehling  v.  Goings  [N.  J.  Eq.]  58 
A.  642.     See  1  Curr.  L.  318,  n.  42. 

71.  In  re  Merrow,  131   F.  993. 

72.  An  attachment  lien  being  created  by 
the  levy,  the  lien  is  valid  as  against  the 
trustee  where  the  levy  is  made  more  than 
four  months  prior  to  the  filing  of  the  peti- 
tion, though  judgment  is  entered  within  that 
period.  Pepperdine  v.  Bank  of  Seymour,  100 
Mo.  App.  387,  73  S.  W.  890;  Grandln  v.  First 
Nat.  Bank  [Neb.]  98  N.  W.  70.  An  equitable 
lien  upon  partnershiy  assets  being  created  by 
a  transfer  of  an  interest  In  the  partnership 
estate  18  months  prior  to  the  filing  of  the 
petition,  it  is  superior  to  the  title  of  the 
trustee,  though  the  judgment  of  the  state 
court    establishing-    the   validity   of   the    lien 
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ment.^'  The  filing  of  the  petition  is  notice  to  all  the  world  of  the  pendency  of  the 
proceeding,  and  in  effect  an  attachment  of  the  bankrupt's  property,  and  an  in- 
junction against  all  persons  prohibiting  them  from  intermeddling  with  it.'*  This 
section  does  not  apply  to  cases  where  the  property  or  its  proceeds  are  no  longer 
held  under  the  writs.'°  This  provision  of  the  national  bankruptcy  act  does  not 
impair  the  obligation  of  a  contract,^'  nor  divest  the  attaching  creditor  of  a  vested 
right,''  and  applies  only  as  to  liens  sought  to  be  asserted  against  the  trustee  or  those 
claiming  under  him.'*  The  trustee  takes  title  free  from  secret  liens,'°  such  as  un- 
recorded conditional  sales,"*  or  imrecorded  contracts  to  sell,*^  and  from  liens  con- 
trary to  public  policy.*^  The  bankruptcy  court  has  jurisdiction  to  determine  the 
validity  of  the  lien  asserted,*^  but  may  in  its  discretion  allow  it  to  be  determined  in 
the  state  court,**  but  in  so  doing  it  may  reserve  the  right  to  have  the  property  sold 
in  the  bankruptcy  proceedings,  the  proceeds  to  remain  in  the  trustee's  hands  to 
await  the  decision  of  the  state  court.*'  The  petition  must  show  upon  its  face  that 
the  petitioner  is  entitled  to  a  lien,*'  and  the  petitioner  not  being  able  to  maintain 
the  suit  on  account  of  the  bankruptcy  proceedings,  he  may  abandon  it  and  sue  in 
tort  if  he  has  such  a  cause  of  action.*' 

(§9)     D.  Whether  chattel  mortgaged'  executed  by  the  bankrupt  are  valid 


was  rendered  within  the  four  months  period. 
In  re  English,  122  F.  113.  Where  under  the 
statutes  of  Massachusetts  (Rev.  Laws,  o.  159, 
i  8,  cl.  7  [Pub.  St.  1892,  c.  151,  §  2,  cl.  11])  a 
Bult  brought  more  than  four  months  prior  to 
adjudication  to  reach  certain  assets  of  the 
debtor,  though  judgment  is  not  rendered 
until  within  two  months  of  the  adjudica- 
tion, creates  a  valid  equitable  lien  on  the 
property  in  question.  Snyder  v.  Smith 
[Mass.]    69  N,   E.   1089. 

78.  Owen  v.  Brown  [C.  C.  A.]  120  P.  812. 
Attachment.  In  re  Snell,  125  F.  154;  Hurl- 
butt  v.  Brown  [N.  H.]  55  A.  1046.  Chattel 
mortgage.  Thompson  v.  Fairbanks,  76  Vt. 
S61,    56   A.    11. 

74.  In  re  Mertens,  131  F.  507. 

75.  Does  not  apply  when  a  writ  of  at- 
tachment has  been  fully  executed  and  the 
proceeds  paid  over  to  the  creditor,  the  latter 
not  having  reasonable  cause  to  believe  the 
debtor  insolvent  and  that  a  preference  was 
thereby  intended.  Johnson  v.  Anderson 
[Neb.]    97  N.  W.   339. 

76.  Attachment  lien  sued  out  of  state 
court  [Act  1898,  §  67,  subd.  f].  "Wood  v. 
Carr,   24  Ky.  L.  R.   2144,  73  S.  W.  762. 

77.  Wood  v.  Carr,  24  Ky.  L.  R.  2144,  73 
S.   W.   762. 

78.  McKenney  v.  Cheney,  118  Ga.  387,  45 
S.  B.  433.  Bankrupt  filed  a  voluntary  peti- 
tion and  forcibly  took  property  from  sheriff 
who  held  it  under  an  attachment  issued  ilve 
days  before  the  filing  of  the  petition  in  bank- 
ruptcy, trustee  did  not  take  possession  of 
property,  held  attachment  was  valid  as 
against  bankrupt  after  discharge.  Roches- 
ter Lumber  Co.   v.   Locke   [N.   H.]    54   A.   705. 

79.  Conveyance  of  partnership  property 
by  dormant  partner  void  as  against  trustee 
of  visible  partner.  White  v.  Farnham  [Me.] 
58  Atl.  425.  A  secret  lien  for  improvements 
placed  upon  the  premises  is  void  as  against 
the  trustee.  Elmore  v.  Symonds,  183  Mass. 
321,    67    N.    E.    314. 

80.  Under  the  Virginia  Code  o.  109. 
Chesapeake  Shoe  Co.  v.  Seldner  [C.  C.  A.] 
122  P  593-  Where  bankrupt  redelivered 
possession  to  seller  a  few  days  before  the 
filing    of  the   petition,    held,    title   passed    to 


trustee.  McFarlan  Carriage  Co.  v.  Wells,  99 
Mo.  App.  641,  74  S.  W.  878.  An  agreement 
by  which  title  to  goods  sold  to  be  resold  in 
the  due  course  of  business,  title  to  the  pro- 
ceeds of  such  resales  to  remain  in  the  seller 
until  the  original  vendor  is  paid.  Is  invalid 
as  a  mortgage  as  against  the  vendee's  trus- 
tee in  bankruptcy.  In  re  Carpenter,  125 
P.  831;  In  re  Gall,  120  P.  443.  Also  un- 
der Code  Va.  1887,  §  2877.  Chesapeake  Shoe 
Co.  V.  Seldner  [C.  C.  A.]  122  P.  593.  Evi- 
dence considered  and  held  that  the  sale  of 
a  machine  to  the  bankrupt  was  uncondi- 
tional and  that  objections  to  it  offered  by  the 
bankrupt  were  made  in  bad  faith  and  hence 
did  not  affect  delivery.  In  re  Simpson  Mfg. 
Co.  [C.  C.  A.]  ISO  P.  307.  The  seller  upon  a 
conditional  sale  must  show  the  utmost  good 
faith  in  the  transaction,  and  the  burden 
is  upon  him  to  establish  the  fact  that  he 
remains  the  owner  by  a  preponderance  of 
the  testimony,  and  that  he  did  not  become 
a  seller  and  creditor.  In  re  Leeds  Woolen 
Mills,    129    P.    922. 

81.  Under  the  statutes  of  Virginia,  unre- 
corded contracts  of  sale  and  conveyances  are 
void  as  to  lien  creditors.  In  re  Baird,  126 
P.   845. 

82.  The  bankruptcy  court  will  not  en- 
force a  claim  on  a  liquor  license  contrary 
to  the  policy  of  the  board  issuing  It.  In  re 
McArdle,    126    P.    442. 

83.  Creditor  claimed  an  equitable  Hen  on 
money  bankrupt  claimed  exempt.  In  re 
Lucius,    124    P.    455. 

84.  Validity  of  the  lien  of  a  chattel  mort- 
gage.    In   re   Johnson,    127   P.    618. 

85.  In  re  Johnson,   127  P.  618. 

86.  One  furnishing  material  to  a  saw- 
mill is  entitled  to  a  lien  under  the  laws  of 
Georgia.  A  sash  and  door  factory  Is  not  a 
sawmill,  petition  alleged  that  the  sawmill 
was  engaged  in  manufacturing  sashes,  etc., 
held  demurrable.     In  re  Gosch,  121  P.  604. 

87.  Vendor  may  sue  on  the  ground  that 
the  goods  were  obtained  by  fraud.  Standard 
Sewing  Maoh.  Co.  v.  Alexander  [S.  C]  47  S. 
E.  711. 

88.  See   1   Curr.   L.   318. 
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liens  must  be  determined  by  the  law  of  the  state  where  they  were  executed."  Chat- 
tel mortgages  being  valid  as  against  all  lien  creditors  and  bona  fide  purchasers  or 
mortgagees,  they  are  valid  as  against  the  trustee/"  but  beiag  void  as  against  tha 
trustee  unless  followed  by  possession,  the  mortgagee  must  take  possession  without 
knowledge  of  the  mortgagor's  insolvency.*^  A  chattel  mortgage  given  more  than 
four  months  prior  to  the  filing  of  the  petition  is  valid  as  against  the  trustee,  though 
not  recorded  until  within  siich  four-month  period."^ 

(§9)  E.  Preferential  transfers.^^ — In  order  to  render  a  transfer  of  property 
voidable  by  the  trustee  as  a  preference,  it  must  have  been  made  by  the  bankrupt"* 
while  insolvent,"^  within  four  months  prior  to  the  filing  of  the  petition""  to  a  cred- 
itor,"' or  some  one  in  his  behalf,"'  the  party  so  receiving  it,""  or  the  one  to  be  bene- 
fited thereby,^  having  reasonable  cause  to  believe  that  a  preference  was  thereby  in- 
tended."   He  need  not  have  actual  knowledge  of  the  debtor's  insolvency,"  though 


89.  In  re  Antlgo  Screen  Door  Co.  [C.  C. 
A.]    123   F.   249.     See  1   Curr.   L.   318,  n.    46. 

90.  Hall  V.  Keating  Implement  &  Mach. 
Co.  [Tex.  Civ.  App.]  77  S.  "W.  1054.  Void  as 
to  a  judgment  creditor  is  void  as  to  trustee. 
Gove  V.  Morton  Trust  Co.,  89  N.  Y.  S.  247. 
Where  tiie  mortgage  is  void  as  against  at- 
taching creditors  and  valid  as  between  the 
parties,  the  trustee  will  not  be  subrogated 
to  the  rights  of  an  attaching  mortgage  In 
order  to  enable  him  to  defeat  the  mortgage. 
In  re  Sentenne  &  Green  Co.,  120  F.  436. 

91.  In  re  Ball,  123  F.  164.  See  1  Curr.  L. 
318,  n.   47. 

92.  First  Nat.  Bank  v.  Johnson  [Neb.] 
94  N.  W.  837;  Davis  v.  Turner  [C.  C.  A.]  120 
F.  605.     See  1  Curr.  L..  319,  n.  50,  52-54. 

93.  See  1   Curr.  L.   319. 

94.  Payment  by  a  volunteer  is  not  a 
preference.  "Wife  paid  out  of  her  separate 
property  what  the  bankrupt  owed  as  treas- 
urer of  a  lodge;  held  not  a  preference.  Goode 
V.  Elwood  Lodge,  No.  166,  K.  P.,  160  Ind.  251, 
66  N.  B.  742.  The  fact  that  directors  of  a 
corporation  borrow  money  which'  is  used  by 
the  corporation,  and  later  when  the  corpora- 
tion is  insolvent  pay  the  debt  with  their  in- 
dividual notes,  secured  by  a  mortgage  on 
their  Individual  property,  does  not  consti- 
tute a  preference  on  the  part  of  the  cor- 
poration. Keegan  v.  Hamilton  Nat.  Bank 
[Ind.]    71    N.    B.    647. 

95.  The  debtor  must  have  been  Insolvent 
at  the  date  of  the  transfer.  Schilling  v.  Cur- 
ran  [Mont.]  76  P.  998;  In  re  Mandel,  127  P. 
863;  Kimball  v.  Dresser  [Me.]  57  A.  787;  Bm- 
pire  State  Trust  Co.  v.  William  P.  Fisher  Co. 
[N.  J.  Bq.]  57  A.  502.  See  1  Curr.  L.  319,  n. 
59. 

96.  In  re  Mandel,  127  P.  863;  Gamble  v. 
Blkin,  205  Pa.  226,  54  A.  782;  Joseph  v.  Raff, 
82  App.  Div.  47,  81  N.  T.  S.  546;  Allen  v.  Hol- 
lander, 128  F.  159.  Real  estate  of  the  sub- 
sequent bankrupt  was  sold  on  foreclosure 
and  bid  in  for  mortgagor;  bidder  conveyed 
to  defendant  in  this  case  to  secure  a  debt 
of  the  mortgagor's,  recorded  more  than  four 
months  before  the  filing  of  the  petition; 
held  not  a  preference  and  valid  as  against 
the  trustee.  Pratt  v.  Christie,  88  N.  T.  S. 
585.  It  being  undisputed  that  the  transfer 
was  within  the  prohibited  period,  a  finding 
of  fact  that  the  property  was  sold  within  four 
months  of  the  filing  of  the  petition  is  un- 
necessary. Schilling  V.  Curran  [Mont.]  76 
P.  998.     See  1  Curr.  D.  319,  n.  57. 

07.     A   surety   is   a   creditor.     Goldberg   v. 


Harlan  [Ind.  App.]  67  N.  E.  707.  An  Indorser 
on  the  obligation  of  a  bankrupt  Is  a  creditor. 
In  re  Lyon   [C.   C.   A.]   121  P.   723. 

98.  In  re  Levin,  127  P.  886.  Agent.  Gam- 
ble V.  Blkin,  205  Pa.  226,  54  A.  782.  Bankrupt 
owed  firm;  latter  arranged  with  a  purchaser 
of  the  stock  of  the  bankrupt,  whereby  such 
purchaser  assumed  the  indebtedness  of  the 
firm,  paying  part  in  cash  and  part  by  giv- 
ing individual  obligations  therefor;  held  a 
preference.  Hackney  v.  Hargreaves  Bros. 
[Neb.]  99  N.  W.  675.  A  creditor  will  not  be 
permitted  to  obtain  a  preference  indirectly 
by  a  transfer  of  his  account,  procuring  a 
third  party  to  loan  money  to  the  debtor  for 
payment  of  such  creditor.  Hackney  v.  Ray- 
mond Bros.  Clarke  Co.   [Neb.]    94  N.  W.  822. 

99,  1.  Gamble  v.  Elkln,  205  Pa.  226,  54  A. 
782. 

2.  In  re  Mandel,  127  F.  863;  Gamble  v.  El- 
kin,  205  Pa.  226,  54  A.  782;  Crawford  v. 
Rumpf,  205  Pa.  154,  54  A.  709.  Must  be  an 
express  finding  in  this  regard.  Thompson  v. 
Fairbanks,  75  Vt.  361,  56  A.  11;  Summerville 
v.  Stockton  Mill.  Co.,  142  Cal.  529,  76  P.  243; 
Whitson  V.  Farber  Bank  [Mo.  App.]  80  S.  W. 
327;  Thompson  v.  First  Nat.  Bank  [Miss] 
36  So.  65;  CuUinane  v.  State  Bank  [Iowa] 
98  N.  W.  887.  To  recover  property  trans- 
ferred by  bankrupt  to  wife.  Hackney  v. 
First  Nat.  Bank  [Neb.]  94  N.  W.  805.  Pay- 
ment of  money.  Hackney  v.  Raymond  Bros. 
Clarke  Co.   [Neb.]    94  N.  W.  822. 

What  constitutes  reasonable  cause  to  be- 
lieve that  a  preference  was  Intended:  This 
is  a  question  of  fact  (Hackney  v.  Raymond 
Bros.  Clarke  Co.  [Neb.]  94  N.  W.  822),  and 
the  facts  and  circumstances  with  reference 
to  the  debtor's  financial  condition,  which 
are  brought  home  to  the  creditor,  being 
such  as  would  put  an  ordinarily  prudent 
man  upon  Inquiry,  are  sufficient  to  consti- 
tute reasonable  cause  to  believe  a  debtor 
insolvent  (Bardes  v.  First  Nat.  Bank,  122 
Iowa,  443,  98  N.  W.  284).  He  is  chargeable 
Tvlth  notice  of  such  facts  as  a  reasonable 
inquiry,  in  view  of  the  facts  with  respect 
to  the  debtor's  condition,  which  were  brought 
home  to  him,  might  reasonably  be  expected 
to  disclose.  Hackney  v.  Raymond  Bros. 
Clarke   Co.   [Neb.]    94  N.   W.   822. 

IlInBtrattonsi  One  may  rely  upon  the  de- 
cisions of  the  highest  court  of  the  state 
wherein  he  resides  (Jacobs  v.  Van  SIckel,  123 
P.  340),  and  also  upon  the  fact  that  the  in- 
dividual estate  of  each  partner  is  primarily 
liable  for  the  payment  In  full  of  his  Individ- 
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having  reasonable  ground  to  believe  a  debtor  insolvent,  he  is  chargeable  with  notice 
of  intent  to  prefer/  and  a  preference  must  have  actually  resulted/  the  effect  of 
the  preference  must  be  to  prefer  one  creditor  over  others  of  the  same  class/  and  to 
do  this,  actual  value  must  have  passed.'  Whether  an  intent  to  prefer  on  the  part 
of  the  bankrupt  is  essential  is  the  subject  of  conflicting  decisions.'     The  trustee 


ual  debts  (Id.).  A  creditor  having  reasona- 
ble ground  to  believe  a  debtor  insolvent  and 
the  obvious  effect  of  the  receipt  of  money 
or  property  is  to  give  him  a  preference,  he  is 
chargeable  with  notice  of  intent  to  prefer. 
Hackney  v.  Hargreaves  Bros.  [Neb.]  99  N.  W. 
675.  Mere  knowledge  that  the  debtor  had 
other  liabilities,  or  of  circumstances  which 
might  create  a  suspicion  of  possible  Insolv- 
ency, will  not  necessarily  suffice.  Hackney 
v.  Raymond  Bros.  Clarke  Co.  [Neb.]  94  N.  W. 
822.  Knowledge  that  a  debtor's  liabilities 
were  slightly  less  than  $30,000  and  his  as- 
sets more  than  $40,000,  but  that  he  was  in 
need  of  money,  does  not  show  that  the 
creditor  knew  or  had  reasonable  cause  to 
believe  a  debtor  insolvent.  Des  Moines  Sav. 
Bank  v.  Morgan  Jewelry  Co.  [Iowa]  99  N.  W. 
121.  Chattel  mortgagee,  under  a  mortgage 
executed  more  than  seven  years  prior  to  the 
enactment  of  the  bankruptcy  law,  took  pos- 
session of  property  within  four  months  from 
the  time  of  filing  the  petition;  held,  in  the 
absence  of  an  express  finding  of  reasonable 
cause  to  believe  a  preference  given,  there 
was  no  preference.  Thompson  v.  Fairbanks, 
75  Vt.  361,  56  A.  11.  Creditor  procured  se- 
curities of  insolvent  debtor  at  considerable 
expense;  held,  had  reasonable  cause  to  be- 
lieve a  preference  intended.  Crawford  v. 
Blumpf,  205  Pa.  154,  54  A.  709.  A  trust  com- 
pany through  its  agent  and  attorney  loaned 
a  merchant  a  sum  of  money,  taking  a  chattel 
mortgage  upon  his  goods;  the  money  was 
paid  by  said  agent  and  attorney  directly  to 
the  merchant's  creditors,  some  of  whom  were 
clients  of  the  agent;  the  next  day  the  com- 
pany tried  to  sell  defendant  out;  held,  mort- 
gage was  void.  In  re  Pease,  129  F.  446.  Debtor 
had  notes  for  about  $6,000  in  bank,  all  over- 
due; cashier  found  out  that  debtor  had  forged 
indorsements  on  notes,  went  to  debtor  who 
paid  the  forged  notes;  cashier  did  not  know 
that  it  took  all  debtor's  property  to  do  so; 
held,  bank  did  not  have  "reasonable  cause 
to  believe"  debtor  insolvent.  Gnlchtel  v. 
First  Nat.  Bank  [N.  J.  Eg.]  57  A.  508.  Where 
a  bank  did  hot  advance,  in  the  particular 
transaction  alleged  to  be  a  preference,  the 
usual  percentage  upon  the  accounts  given  by 
the  bankrupt  as  security,  evidence  consid- 
ered and  held  that  the  bank  had  reasonable 
cause  to  believe  that  a  preference  was  in- 
tended. In  re  Mandel,  127  P.  863.  That  the 
bankrupt  passively  allowed  a  creditor  to  in- 
stitute an  attachment  suit  against  him,  ob- 
tain judgment  by  default,  and  sell  the  prop- 
erty, does  not  constitute  reasonable  cause 
to  believe  a  preference  was  intended.  John- 
son V.  Anderson  [Neb.]  97  N.  W.  339.  Where 
a  banker  went  30  miles  with  a  debtor  on  a 
Sunday  night  for  the  purpose  of  enabling 
Mm  to  make  a  sale  of  his  property  at  a 
great  discount  in  order  that  the  proceeds 
might  be  appropriated  to  the  payment  of 
the  bank's  Indebtedness,  held  sufficient  to 
cause  the  banker  to  have  "reasonable"  cause 
to  believe  that  a  preference  was  thereby  in- 
tended. Bardes  v.  First  Nat.  Bank,  122  Iowa, 
443     98   N.    W.    284.     -The   cashier   of  a  bank 


knew  that  a  debtor  owed  other  debts  and 
that  the  money  paid  the  bank  upon  Its  debt 
was  her  only  assets.  Held,  the  bank  had 
reasonable  ground  to  believe  a  preference 
intended.  Harris  v.  Second  Nat.  Bank,  110 
Tenn.  239,  75  S.  W.  1053.  The  fact  that  a 
creditor  receives  payment  upon  a  debt  past 
due  and  which  he  has  been  urging  the  debtor 
to  pay  is  not  sufficient  to  charge  him  with 
reasonable  cause  to  believe  the  debtor  in- 
solvent, and  that  a  preference  was  intended. 
In  re  Goodhile,  130  F.  471.  See  1  Curr.  L. 
319,   n.   60,    61. 

3.  Hackney  v.  Raymond  Bros.  Clarke  Co. 
[Neb.]  94  N.  W.  822;  Farmers'  &  Mechanics' 
Bank  v.  Wilson  [Neb.]  95  N.  W.  609.  Debtor 
had  no  knowledge  of  insolvency;  held  prefer- 
ence could  not  be  recovered  back.  Townes 
V.  Alexander  [S.  C]  48  S.  B.  214.  He  must 
have  reasonable  cause  to  believe  the  debtor 
insolvent,  but  this  proposition  is  Involved 
in  the  one  that  he  must  have  reasonable 
cause  to  believe  that  a  preference  was  in- 
tended. Summerville  v.  Stockton  Mill.  Co.. 
142  Cal.  529,  76  P.  243.  An  affidavit  of  de- 
fense denying  knowledge  of  insolvency  and 
reasonable  cause  to  believe  transaction  a 
preference  is  sufficient.  Gamble  v.  Elkin, 
205  Pa.  226,  64  A.  782.  Knowledge  of  a  clerk 
of  a  bankrupt  firm  of  its  insolvency  is  not 
binding  upon  a  preferred  creditor  who  sub- 
sequently hires  said  clerk  to  take  charge  of 
goods  transferred  to  said  creditor  as  a 
preference.  Whitson  v.  Parber  Bank  [Mo. 
App.]   80  S.  W.   327. 

4.  Hackney  v.  Raymond  Bros.  Clarke  Co. 
[Neb.]    94    N.    W.    822. 

5.  In  re  Mandel,  127  P.  863;  Kimball  v. 
Dresser  [Me.]  57  A.  787;  Brlttain  Dry  Goods 
Co.  V.  Bertenshaw  [Kan.]  75  P.  1027. 

6.  This  is  done  where,  after  such  pay- 
ment, there  is  not  sufficient  property  remain- 
ing in  the  hands  of  the  insolvent  to  pay  an 
equal  percentage  to  other  creditors  of  the 
same  class.  Baden  v.  Bertenshaw  [Kan.] 
74  P.  639.  Where  the  bankrupt  transferred 
insurance  policies  to  a  bank,  for  a  part  cash 
consideration,  and  partly  in  payment  of  a 
debt,  held  not  a  preference  where  through 
the  failure  of  one  of  the  insurance  companies, 
the  bank  only  collected  the  amount  actually 
paid  by  it  to  the  bankrupt  at  the  time  of 
the  transfer.  Bngel  v.  Union  Square  Bank, 
87  N.  T.  S.  1070.  Company  hired  laborers, 
insolvent  operated  stores  and  supplied  the 
men;  company  deducted  cost  of  supplies  giv- 
en each  man  and  sent  check  for  total  to  in- 
solvent within  four  months  of  filing  the  pe- 
tition in  bankruptcy,  and  while  the  defend- 
ant owed  them  $20,000,  the  company  with- 
held $2,210.73,  owing  to  the  insolvent.  Held, 
a  preference.  Western  Tie  &  Timber  Co. 
v.  Brown  [C.  C.  A.]   129  F.  728. 

7.  Mere  fictitious  book  entries  are  not 
sufficient.  In  re  Steam  Vehicle  Co.,  121  P. 
939. 

8.  That  he  musts  Summerville  v.  Stock- 
ton Mill.  Co.,  142  Cal.  529,  76  P.  243;  Whit- 
son V.  Farber  Bank  [Mo.  App.]   80  S.  W.  327j 
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cannot  avoid  a  sale  to  a  bona  fide  purchaser'  for  a  present,  fair  consideration/"  but 
the  burden  is  on  the  purchaser  to  show  that  he  purchased  in  good  faith  for  a  present 
fair  consideration.^^  The  filing  of  a  petition  in  bankruptcy,  being  a  caveat  to  all 
the  world  and  in  efEect  an  attachment  and  injunction,^^  one  acquiring  title  there- 
after is  not  a  bona  fide  purchaser.^'  An  exchange  of  securities  of  equal  value  is 
not  a  preference,^*  and  the  value  being  unequal,  the  transfer  is  void  only  to  the 
extent  of  the  excess  given  by  the  bankrupt  over  that  received  by  him.^"  Security 
given  in  good  faith  for  a  present  loan  is  valid,^'  but  a  transfer  to  secure  the  pay- 
ment ai  an  old  obligation  is  void,^'  though  there  seems  to  be  a  conflict  upon  this 


Thompson  v.  First  Nat.   Bank   [Miss.]   3t  So. 
GB. 

That  lie  need  nott  Western  Tie  &  Timber 
Co.  V.  Brown  [C.  C.  A.]  129  F.  728;  Benedict 
V.  Deshel,  177  N.  T.  1,  68  N.  E.  999.  If  the 
effect  of  a  transaction  Is  Inevitably  a  prefer- 
ence, then  it  is  conclusively  presumed  that 
a  preference  was  Intended.  Hackney  v.  Har- 
greaves  Bros.  [Neb.]  99  N.  W.  675.  See  1 
Curr.   L.    319,    n.    58. 

9.  A  purchaser  in  good  faith  Is  one  who 
did  not  participate  in  the  fraudulent  Intent 
or  act  of  the  bankrupt  In  making  the  sale, 
or  have  knowledge  of  such  Intent.  Schil- 
ling v.  Curran  [Mont.]  76  P.  998;  Bonnie  & 
Co.  V.  Perry's  Trustee,  25  Ky.  L.  R.  1560,  78 
S.  W.  208;  Friedman  v.  Verchofsky,  105  111. 
App.  414;  Unmack  v.  Douglass,  75  Conn.  633, 
55  A.  12;  Coolidge  v.  Ayers  [Vt.]  57  A.  970. 
An  absolute  transfer  of  an  account  against 
the  insolvent  debtor  In  good  faith,  without 
any  agreement  or  understanding  that  the 
purchaser  of  the  account  is  to  be  protected 
by  the  creditor  in  any  way,  does  not  consti- 
tute a  preference  to  the  extent  of  the  money 
he  received  on  sale  of  his  claim.  Hackney 
V.  Raymond  Bros.  Clarke  Co.  [Neb.]  94  N. 
W.  822.  Where  plaintiff  claimed  land  under 
a  purchase  at  an  execution  sale,  and  de- 
fendant claimed  under  a  deed  from  the  exe- 
cution debtor,  the  rights  of  the  respective 
parties  becoming  fixed  by  the  delivery  of 
their  respective  deeds,  and  the  recording  of 
defendant's  deed,  they  are  unaffected  by  sub- 
sequent bankruptcy  proceedings  In  which  the 
debtor  is  discharged.  Mason  v.  Perkins 
[Mo.]  79  S.  W.  683.  A  claim  being  trans- 
ferred in  good  faith  by  the  bankrupt  prior 
to  the  adjudication,  the  trustee  can  only  re- 
cover the  same  by  returning  the  amount 
paid   therefor.     In  re   Burnstine,    131    F.    828. 

10.  Friedman  v.  Verchofsky,  106  111.  App, 
414;  Hall  v.  Keating  Implement  &  Maoh.  Co. 
[Tex.  Civ.  App.]  77  S.  W.  1054;  Unmack  V. 
Douglass,  75  Conn.  633,  55  A.  12;  Coolidge  v. 
Ayers  [Vt.]  57  A.  970.  A  fair  consideration 
is  one  that  is  honest  and  free  from  suspi- 
cion; mere  inadequacy  is  insufficient.  Myers 
V.  Fultz  [Iowa]   100  N.  W.  351. 

Illustrations:  Where  a  stock  of  goods  In- 
voiced at  one  time  at  $1,775,  but  were  not 
worth  more  than  fifty  cents  on  the  ,dollar  at 
the  time  of  the  transfer,  and  the  property 
given  therefor  was  worth  about  $800,  held  a 
fair  consideration.  Myers  v.  Fultz  [Iowa]  100 
N.  W.  351.  Rents  paid  by  bankrupt  to  another, 
on  account  of  improvements  put  on  premises, 
after  adjudication  can  be  recovered  by  the 
trustee.  Elmore  v.  Symonds,  183  Mass.  321, 
67  N.  E.  314.  A  mortgage  for  $1,500  given 
by  the  bank  within  four  months  of  filing 
the  petition,  the  consideration  being  $1,310 
in  cash,   the  remainder  being   for  additional 


Interest  and  bonus,  Is  for  a  "present,  fair 
consideration"  and  the  transaction  being  in 
good  faith,  the  mortgage  is  valid.  In  re 
Sawyer,  130  F.  384.  Where  a  creditor  upon 
her  claim  becoming  due  advanced  more  mon- 
ey and  took  a  mortgage  upon  the  debtor's 
property  for  the  whole  siim  In  good  faith  and 
without  notice  of  the  debtor's  Insolvency, 
which  mortgage  was  recorded  the  next  day, 
held  a  valid  lien  for  a  present  considera- 
tion, though  given  within  four  months  of 
filing  the  petition.  Phillips  v.  Kahn,  89  N.  T. 
S.  250.  Where  property  of  a  bankrupt  of 
the  value  of  $500  which  had  been  attached 
before  the  petition  was  filed  was  sold  sub- 
sequent to  the  filing  of  the  petition  to  a 
son  of  the  attachment  plaintiff  for  $50,  held, 
the  son  was  not  a  bona  fide  purchaser  for 
value  without  notice.  In  re  Goldberg,  121 
F.  578.  A  court  finding  that  the  property 
was  purchased  in  good  faith  without  intent 
to  hinder,  delay  or  defraud  creditors,  and 
for  a  certain  cash  sum,  and  that,  as  a  con- 
clusion of  law,  the  purchase  was  bona  fide 
and  for  a  present  fair  consideration,  a  fur- 
ther finding  of  fact  as  to  whether  the  con- 
sideration was  a  "present  fair"  one  is  un- 
necessary. Schilling  v.  Curran  [Mont.]  76 
P.   998. 

11.  Answer  alleging  such  facts  is  not  im- 
pertinent or  scandalous.  McNulty  v.  Wiesen, 
130  F.  1012. 

12.  In  re  Breslauer,  121  F.  910;  Chesa- 
peake Shoe  Co.  V.  Seldner  [C.  C.  A.]  122  F. 
593;  In  re  Antlgo  Screen  Door  Co.  [C.  C.  A.] 
123  F.  249;  In  re  Rodgers  [C.  C.  A.]  125  F. 
169;  In  re  Beede,  126  F.  853;  Logan  v.  Ne- 
braska Mollne  Plow  Co.  [Neb.]  93  N.  W.  1128. 

13.  In  re  Goldberg,   121  F.  578. 

14.  Annlston  Iron  &  Supply  Co.  v.  Annls- 
ton  Rolling  Mill  Co.,  125  F.  974;  In  re  Man- 
ning, 123  F.  181. 

15.  In  re  Mandel,  127  F.  863;  In  re  Man- 
ning,   123    F.    181. 

10.  Farmers'  Bank  v.  Carr  &  fco.  fC.  C.  A.] 
127  F.  690.  Chattel  mortgage.  Davis  v.  Tur- 
ner [C.  C.  A.]  120  F.  605.  At  the  Inception  of 
a  loan  a  life  insurance  policy  was  assigned 
as  security;  held,  creditor  was  only  required 
to  account  for  and  credit  Its  value.  In  re 
Busby,  124  F.  469;  Kennedy  v.  Pierce's  Loan 
Co.,  100  Mo.  App.  269,  73  S.  W.  357.  A  firm 
purchased  stoclc  and  held  the  same  as  securi- 
ty for  the  money  advanced  in  so  purchasing; 
they  sold  the  stock  ■within  four  months  of 
their  principal's  bankruptcy;  held,  such  sale 
did  not  create  a  preference  requiring  them 
to  surrender  the  same  in  order  to  prove  their 
claim.  In  re  Filer,  125  F.  261.  See  1  Curr. 
L.    321,    n.    77. 

17.  Stewart  v.  Hoffman  [Mont.]  77  P.  689; 
In  re  Busby,  124  F.  469.  Chattel  mortgage. 
Pollock  V.  Jones   [C.  C.  A.l   124  F.   162. 
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pomt  m  that  ihe  courts  differ  in  their  construction  of  the  words  "present  eonsid- 
eration  *  ^  g^le  to  a  bona  fide  purchaser  is  not  rendered  void  because  it  is  upon 
credit,*"  though  made  within  four  months  prior  to  the  filing  of  the  petition. 
Whether  or  not  one  is  a  bona  fide  purchaser  is  a  question  for  the  jury.""  The  tak- 
ing of  security  by  a  creditor  is  not  evidence  that  the  creditor  believes  the  debtor 
insolvent."*  A  conveyance  operating  to  hinder,  delay  or  defraud  creditors,  made 
within,  four  months  prior  to  filing  the  petition  in  bankruptcy,  may  be  avoided  by 
the  trustee,""  and  under  the  laws  of  some  states,  a  transfer  made  within  such  period 
of  four  months  without  consideration,  being  void  as  to  creditors,  may  be  avoided 
by  the  trustee."'  An  assignment  of  exempt  property  is  not  fraudulent  as  to  cred- 
itors."* Neither  depositing  money,  while  insolvent,  in  a  creditor  bank  upon  open  ac- 
count subject  to  check,"'  nor  retaking  of  property  sold  under  a  conditional  sale  not 
filed  until  within  four  months  of  the  filing  of  the  petition,  constitute  a  preference,"' 
nor  does  the  payment  of  interest  upon  a  lien  on  realty  of  the  bankrupt."'  Giving  a 
deed  within  the  four-month  period,  to  complete  a  valid,  bona  fide  contract  therefor, 
executed  before  such  four-month  period,  does  not  constitute  a  preferential  trans- 
fer."* An  assignment  for  the  benefit  of  creditors,"'  executing  a  written  release,*" 
and  identifying  the  chattels  to  which  the  lien  of  a  mortgage  is  to  attach,'*  when 
done  within  four  months  prior  to  the  filing  of  the  petition,  constitute  preferential 
transfers.  With  respect  to  the  date  of  the  transfer  of  property,  it  is  when  the  in- 
strument conveying  the  property  is  recorded,'"  or  when  possession  is  taken,"  or 


18.  A.  mortgage  given  to  seciire  a  pre- 
existing a&bt  is  not  rendered  Invalid  by  the 
■wo-rda  "for  a  present  consideration"  In  S  67, 
smbsee.  d.  Empire  State  Trust  Co.  v.  Fisher 
Co..  [N.  J.  Bq.]  57  A.  502;  Farmers'  Bank  v. 
Carr  &  Gov   [a  C.  A.]   127  F.  690. 

19.  A  transfer  of  property  by  a  bank- 
rupt a  few  weeks  before  the  commencement 
of  the  bankruptcy  proceedings,  whereby  the 
transferee  agrees  to  pay  the  balance  of  the 
pwrohase  price  due  the  original  vendor,  Is  as 
valid  as  though  the  am:ount  thus  assumed  by 
the  transferee  had  been  paid  by  him  to  the 
bankrupt  in  cash.  Unmack.  v.  Douglass,  75 
Conn.  63S,  55  A.  12. 

SO.     Coolidge  v.  Ayers  [Vt.J  57  A.  970. 

21..  Empire  State  Trust  Co.  v.  Fisher  Co. 
[N.   J.  Eq.l    57   A.    502. 

22.  Sherman  v.  Luckhardt,  S7  Kan.  682, 
74  P.  277;  In  re  Rpdgers  [G.  C.  A.J  125  F. 
1S9.  An  allegation  that  a  transfer  "was  for 
the  purpose  of  preventing"  the  "creditors 
from  collecting  an|y  indebtedness  due  them 
by"  the  bankrupt  Is  equivalent  to  an  allega- 
tion that  It  was  with  intent  to  "hinder  or 
delay  his  creditors."  Gray  v.  Brunold,  140 
Cal.  615,  T4  P.  SOS.  Where,  In  a  suit  to  re- 
cover a  preferential  payment  on  the  ground 
that  it  was  made  with  Intent  to  Itinder,  delay 
or  defraud  creditors,  there  is  evidence  that 
the  payment  was  made  bona  fide  in  the  satis- 
faction of  a  Just  debt  secured  by  an  unrecord- 
ed mortgage,  and  that  there  were  no  other 
lien  creditors,  and  that  It  did  not  appear 
that  any  of  the  creditors  extended  credit 
after  the  date  of  the  mortgage;  held  suffi- 
cient evidence  to  support  a  verdict  for  de- 
fendant. IMekenson  v.  Stults  [Ga.J  48  S.  E. 
173.  A  contract  by  a.  bankrupt  commission 
firm,  some  years  before  its  bankruptcy,  by 
which  it  agreed  to  do  all  Its  business  through 
another  firm,  obtaining  the  benefit  of  the 
latter's  credit,  held  not  invalid  as  a  scheme 
to  hinder,  delay  or  defraud  creditors-  Ryt- 
tenberg  v.  Sohefer.  131  F.  313. 


28.  In  California,  It  is  not  necessary  for  a 
trustee  to  prove  In  an  action  to  set  aside  a 
transfer  by  an  insolvent  debtor  without 
consideration,  that  it  was  done  with  Intent 
to  delay  or  defraud  the  bankrupt's  creditors. 
Gray  v.  Brunold,  140  Cal.  615,  74  P.  SOS. 

24.  Assigned  to  daughter,  without  con- 
sideration, right  to  fund  payable  on  insurance 
policy  on  life  of  assignor.  If  the  latter  died 
before  expiration  of  endowment  period. 
Fulslfer  v.   Hussey,    97   Me.   434,    54   A.    1076. 

25.  Though  the  bank  may  set  off  Its  debt 
against  such  deposit.  New  York  County  Nat. 
Bank  v.  KTassey,  192  TJ.  S.  13S,  24  S.  Ct.  199; 
In  re  George  M.  Hill  Co.  [C.  C.  A.]  130  F. 
315;   In   re    Scherzer,    130    F.    631. 

2«.  As  no  title  passes.  Bradley  v.  Benson 
[Minn.]  lOO  N.  W.  670. 

27.  The  lien  for  statutory  dower  and  In- 
terest having  attached  to  realty  years  be- 
fore the  bankruptcy,  payment  by  the  bank- 
rupt of  accrued  interest  within  four  months 
of  bankruptcy  Is  not  a  preference.  In  re 
Riddle's    Sons,    122    F.    559. 

28.  Mercer's  Trustee  v.  Mercer,  24  Ky.  L. 
R.    2469,  74  S.  "W.  285. 

29.  In    re    Slomka    CC.    C.    A.1    122    F.    630. 
SO.     Coolidge  v.  Ayers  [Vt.l  57  A.  970. 

ai.  First  Nat.  Bank  v.  Johnson  [Neb.J  94 
N.  W.  837. 

32.  In  re  Mandel,  127  F.  863.  This  pro- 
vision refers  to  transactions  originally  In- 
tended as  preferences,  or  which  at  their  In- 
ception constituted  such  as  a  matter  of  law^. 
Bradley,  Clark  &  Co.  v.  Benson  [Minn.]  100 
N.  W.   670. 

83.  A  bankrupt  from  time  to  time  as- 
signed accounts  due  to  a  bank,  receiving  ad- 
vances thereon  under  an  agreement  that  any 
surplus  collected  on  such  accounts  should  be 
applied  to  any  other  Indebtedness  which 
might  at  the  time  be  due  the  bank;  held 
that  such  agreement  related  to  the  time 
when  It  became  effective  as  to  any  particu- 
lar   accounts    by    their   delivery    thereunder. 
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notice  is  otherwise  brought  home  to  the  creditors  of  the  bankrupt,'*  that  is  control- 
ling. The  question  of  delivery  being  raised  by  the  trustee  in  bankruptcy,  it  does  not 
require  as  positive  a  change  of  possession  as  where  the  question  is  raised  by  a  subse- 
quent bona  fide  purchaser  for  value,  or  a  subsequently  attaching  creditor  in  good 
faith.'"  Only  existing  creditors  at  the  time  of  the  transfer  can  object  thereto,'*  and 
a  creditor's  right  to  property  acquired  from  the  bankrupt  is  not  concluded  by  his 
resistance  of  the  involuntary  proceedings  instituted  against  his  debtor."  Though 
preferences  are  void  under  the  bankruptcy  act,  yet  the  trustee  cannot  treat  them  as 
such  for  all  purposes;  he  must  first  establish  their  invalidity  in  proceedings  insti- 
tuted to  have  them  set  aside;'*  nor  does  the  former  dismissal  of  involuntary  pro- 
ceedings based  on  said  transfer  bind  a  trustee  in  this  regard.'^  The  action  by  the 
trustee  to  recover  a  preference  is  against  the  transferee,*"  and  he  cannot  pursue  the 
property  into  the  hands  of  a  bona  fide  purchaser  for  value  from  such  creditor.*^  He 
must  sue  suflBciently  long  before  the  expiration  of  one  year  from  the  adjudication  to 
give  the  preferred  creditor  a  reasonable  time  within  which  to  surrender  the  prefer- 
ence and  exhibit  his  claim  against  the  estate.*^  The  preferred  creditor  must  return 
to  the  trustee  the  property,*'  or  its  full  value,**  even  though  he  has  paid  part  to  other 
creditors,*'  and  is  not  entitled  to  recover  the  amount  actually  turned  over  by  him 
to  the  debtor.** 

(§9)  F.  Preferential  payments." — A  payment  of  money  is  a  transfer  of 
property,*'  and  hence  the  rules  as  to  what  constitutes  a  preference  are  the  same.** 
The  payment  of  reasonable  fees,"  or  giving  security  therefor"^  to  an  attorney  for 
services  then  and  thereafter  to  be  rendered  to  the  bankrupt,  is  not  a  preference, 
but  such  payments  are  valid  only  in  so  far  as  subsequently  approved  by  the  court  ;'^ 
nor  is  the  giving  of  post-dated  checks,"'  or  a  secret  advantage  to  one  creditor  in  a 
composition."*    Payment  by  an  insolvent,  within  four  months  prior  to  the  filing 


and  accounts  assigned  and  delivered  by  the 
debtor  when  Insolvent,  and  within  four 
months  of  the  filing  of  the  petition,  the  ap- 
plication of  the  surplus  realized  therefrom 
over  the  amount  advanced  to  a  prior  indebt- 
edness constituted  a  preference.  In  re  Man- 
del,  127  F.  863.  In  the  case  of  a  preference 
by  way  of  an  unrecorded  chattel  mortgage, 
the  transfer  dates  from  the  acquisition  of 
possession  under  the  mortgage.  Tatman  v. 
Humphrey,  184  Mass.  361,  68  N.  B.  844;  In  re 
Ball,  123  F.  164. 

34.  In  re  Mandel,  127   F.   863. 

35.  Marking  and  setting  aside  is  sufficient. 
Allen  V.  Hollander,   128  F.  159. 

36.  Partnership  used  firm  assets  to  pay 
individual  debts  of  one  of  the  partners.  Mer- 
chants' Bank  v.  Thomas  [C.  C.  A.]  121  F.  306. 

37.  Pepperdine  v.  Bank  of  Seymour,  100 
Mo.  App.   387,  73  S.  W.  890. 

38.  Where  a  policy  of  fire  Insurance  is  as- 
signed after  a  fire  fn  order  to  prefer  a 
creditor,  the  bankrupt  cannot  sue  thereon 
unless  reassigned,  though  it  is  surrendered 
to  him  by  the  creditor.  Traders'  Ins.  Co.  v. 
Mann,  118  Ga.  381,  45  S.  E.  426. 

39.  A  judgment  dismissing  a  petition  in 
involuntary  bankruptcy  on  the  ground  that 
an  alleged  preferential  transfer  of  property 
is  not  sustained  is  not  an  adjudication  which 
could  bind  a  trustee  subsequently  appointed 
on  an  adjudication  made  by  another  court, 
in  a  suit  brought  by  him  against  the  alleged 
preferred  creditor  to  recover  the  property. 
In   re   Sears,   Humbert   &  Co.    [C.   C.  A.]    128 

F.    276. 

40.  Not    aealnst    the    bankrupt.      Gray    v. 


Brunold,  140  Cal.  615,  74  P.  303;  Hackney  v. 
Raymond  Bros.  Clarke  Co.  [Neb.]  94  N.  W. 
822. 

41.  Property  fraudulently  transferred  by 
bankrupt  to  his  wife,  held  could  not  be  re- 
covered from  a  bona  fide  vendee  of  the  wife. 
Hackney  v.  First  Nat.  Bank  [Neb.]  98  N.  W. 
412. 

42.  Swartz   V.   Frank    [Mo.]    82    S.   W.    60. 

43.  44.  Hackney  v.  First  Nat.  Bank  [Neb.] 
98   N.  "W.   412. 

45.  Whitson  v.  Farber  Bank  [Mo.  App.  I 
80  S.  W.  327. 

46.  Bonnie  &  Co.  v.  Perry's  Trustee,  26 
Ky.  L.  R.    1560,   78  S.  W.   208. 

47.  See  1  Curr.  L.  321. 

48.  Dickenson  v.  Stults  [Ga.]   48  S.  B.  173. 

49.  See  ante,  "Preferential  transfers,"  for 
elements. 

60.  Swartz  v.  Frank  [Mo.]  82  S.  W.  60; 
Pratt  v.  Bothe  [C.  C.  A.]   130  F.  670. 

Bl.  Mortgage.  Furth  v.  Stahl,  205  Pa. 
439,    66    A.    29. 

52.  In  re  Morris,    125   F.    841. 

53.  Transfer  takes  place  at  the  time  of 
actual  payment.  In  re  Lyon  [C.  C.  A.]  121 
F.   723.      But   see    1   Curr.    L.   321,   n.    81. 

64.  Note  was  given  by  debtor  to  creditor 
besides  allowing  latter  to  share  with  other 
creditors.  Transaction  took  place  several 
years  before  debtor's  bankruptcy  and  be- 
fore the  passage  of  the  bankruptcy  act  of 
1898,  but  the  court  holds  this  makes  no 
difference.  Batchelder  &  Lincoln  Co.  v. 
Whitmore  [C.  C.  A.]  122  F.  355.  See  1  Curr. 
L.    321,   n.    82. 
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of  the  petition  in  bankruptcy,  of  notes,  is  a  preference,"'  and  the  trustee  may  re- 
cover such  payments  from  the  payee,  though  there  were  solvent  indorsers  on  the 
note.'*  Such  a  preference  must  be  considered  as  having  been  given  at  the  date  of 
the  payment  of  the  note,  not  at  the  date  of  its  delivery.^^  Payments  upon  loans 
made  previous  to  the  first  of  such  payments  are  also  preferences.'*  A  payment 
made  by  a  third  party  to  a  creditor  of  a  bankrupt  is  not  a  preference  to  such  cred- 
itor,^' and  the  trustee  cannot  recover  as  a  preference  sums  collected  within  four 
months  prior  to  the  filing  of  the  petition  by  a'  creditor  from  third  persons,  under 
a  contract  which  had  b^en  in  force  between  the  bankrupt  and  the  creditor  for  a 
number  of  years.""  Payments  by  a  bankrupt,  within  four  months  prior  to  the  filing 
of  the  petition,  upon  a  running  account,  and  extension  of  new  credits  to  him  in 
good  faith  and  the  usual  course  of  business  by  the  vendor,  the  net  result  being  a 
gain  to  the  estate,  do  not  constitute  preferences,"^  but  the  result  not  so  being,  only 
the  sum  which  is  the  direct  loss  to  the  estate  constitutes  the  amount  of  the  prefer- 
ence."^ A  suit  in  equity  by  a  bankrupt's  trustee  to  recover  a  preferential  payment 
cannot  be  objected  to  on  the  ground  of  the  existence  of  an  adequate  remedy  at  law."' 
§  10.  Collection,  reducUon  to  possession,  and  protection  of  property.  A.  Dis- 
covery.^^— The  examination  of  third  persons  concerning  the  bankrupt's  estate  lies 
in  the  discretion  of  the  court."'  A  court  of  bankruptcy  cannot  make  an  order  on 
the  application  of  the  trustee  of  a  bankrupt,  whose  estate  is  being  administered  in 
another  district,  requiring  persons  residing  in  the  district  to  appear  before  the 
referee  for  examination  concerning  the  acts,  conduct,  or  property  of  the  bankrupt,"" 
though  the  contrary  has  been  held."'     The  court  having  charge  of  the  administra- 


55.  Notes  were  In  the  hands  of  indorsee. 
In  re  George  M.  Hill  Co.  [C.  C.  A.]  130  F. 
315.     See  1  Curr.  L.  322,  n.  91. 

5«.  Harris  v.  Second  Nat.  Bank,  110  Tenn. 
239,  75  S.  W.  1053.     See  1  Curr.  L.  322,  n.  92. 

57.     In  re  Wolf,  122  F.  127. 

38.  It  is  Immaterial  that  all  the  loans 
were  made  during  insolvency,  and  -within 
the  four-month  period.  In  re  Colton  Export 
&  Import  Co.  [C.  C.  A.l  121  F.  663. 

59.  See  ante,  "Preferential  transfers." 
Keegan  v.  Hamilton  Nat.  Bank  [Ind.]  71  N. 
E.  647;  Goode  v.  Elwood  Lodge,  No.  166,  K. 
P.,  160  Ind.  251.  C6  N.  E.  742.  See  1  Curr.  L,. 
319,  n.   86. 

60.  Ryttenherg  v.  Schefer,  131  F.  313. 

6X.  "The  law  does  not  demand  the  seg- 
regation of  the  purchases  into  independent 
Items  so  as  to  create  distinct  pre-existing 
debts."  Jaquith  v.  Alden,  189  IT.  S.  78,  23 
S.  Ct.  649,  47  Law.  Ed.  717;  Taple  v.  Dahl- 
Millikan  Grocery  Co.,  193  U.  S.  526,  24  S.  Ct. 
562;  In  re  Sagor  [C.  C.  A.]  121  F.  658.  But 
where  notes  are  given  by  a  debtor  to  pay  for 
goods  purchased,  and  while  still  unpaid  the 
creditor  sells  other  goods  to  the  debtor,  who 
thereafter  pays  the  notes  when  insolvent 
and  within  four  months  of  filing  the  petition 
In  bankruptcy,  such  payment  constitutes  a 
preference,  which  must  be  surrendered  be- 
fore the  last  account  can  be  proved.  In  re 
Jones,  123  F.  128.  Prior  to  the  amendment 
of  1903,  all  indebtedness  of  a  bankrupt  to 
a  particular  creditor  existing  four  months 
before  the  filing  of  the  petition  was  to  bo 
treated  as  one  claim,  and  any  payment  made 
and  received  even  in  good  faith  by  both  par- 
ties during  the  four-month  period  and  while 
the  debtor  was   Insolvent  was  a  preference; 


this  rule  has  now  been  changed.     In  re  Del- 
ling,  124  F.  852.     See  1  Curr.  L.  321,  n.  88,  89. 

62.  Bankrupt  borrowed  money  of  bank 
and  also  obtained  a  discount  of  customers' 
notes,  the  bank  also  discounted  notes  given 
by  the  bankrupt  to  third  parties,  the  net 
result  of  the  transactions  within  four  months 
of  filing  the  petition  being  to  decrease  the 
bankrupt's  direct  indebtedness  on  its  own 
notes  given  to  the  bank  and  to  third  parties, 
and  to  increase  Its  contingent  indebtedness 
on  indorsements  of  customers'  notes.  Held, 
the  latter  should  not  be  considered  in  de- 
termining the  amount  of  preferences  received 
by  the  bank,  but  that  the  excess  of  payments 
over  new  credits  on  both  the  other  Items  of 
direct  indebtedness,  taken  together,  consti- 
tuted a  preference,  which  must  be  surren- 
dered In  order  to  prove  a  claim  against  the 
estate.  In  re  George  M.  Hill  Co.  [C.  C.  A.] 
130  F.  315.  Under  a  pattern  contract  pro- 
viding for  the  exchange  of  old  patterns  for 
new  ones,  patterns  returned  for  exchange  by 
the  bankrupt  within  four  months  preceding 
the  bankruptcy  cannot  be  deemed  a  prefer- 
ence, the  creditor  being  required  to  surrender 
as  a  preference  only  the  excess  of  cash 
payments  received  during  that  time  over 
the  value  of  the  patterns  shipped  during  the 
same  time.     In  re  Nicholas,   122   F.   799. 

63.  Such  suit  is  analogous  to  a  suit  by  a 
judgment  creditor  to  set  aside  a  fraudulent; 
conveyance.  Pond  v.  New  York  Nat.  Exoh. 
Bank,   124  F.   992. 

64.  See  1  Curr.  L.  322.. 

65.  Creditor  has  not  an  unqualified  right 
to  such  an  examination.  In  this  case  third 
party  was  bankrupt's  common-law  assignee. 
In  re  Andrews,  130  F.  383. 

66.  In  re  Williams,  123  F.  321. 

67.  In  re  Sutter  Bros.,  131  F.  654. 


3  Cur.  Law. 


BANKEUPTCY  §  lOB. 


459 


lion  of  the  bankrupt  estate  has  the  power  to  order  the  taking  of  the  deposition  of 
any  person  having  knowledge  concerning  the  acts,  conduct,  or  property  of  the 
banki-upt,  but  who  resides  beyond  the  district  or  state,  and  more  than  100  miles 
from  the  court,'*  and  to  compel,  by  proper  process,  the  persons,  so  ordered  to  be 
examined,  to  testify  fully  in  regard  thereto.*"  When  necessary  the  bankrupt's  wife 
may  be  examined."" 

(§10)  B.  Compelling  surrender  by  banhrupt.''^ — The  bankruptcy  court,  in 
the  absence  of  fraud  or  concealment,  can  only  order  the  bankrupt  to  deliver  to  the 
trustee  such  property  as  he. has  in  his  possession,  or  under  his  control,'^  and  that 
he  has  such  property  in  his  possession  or  under  his  control  must  appear  by  almost 
incontestable  ju'oof.'''  Denial  by  the  bankrupt  under  oath  is  not  conclusive,^*  it 
appearing  that  the  banlirupt  had  property  shortly  before  the  adjudication,  of  which 
no  account  nor  credible  explanation  is  given,  the  court  may  consider  the  property  or 
its  proceeds  as  being  still  in  the  possession  or  under  the  control  of  the  bankrupt,^" 
and  the  court  can  enforce  obedience  to  such  order  by  imprisonment  for  contempt,'^'' 
but  before  committing  the  bankrupt  the  court  should  give  him  an  opportunity  to 
prove  his  inability  to  comply  with  the  order.^'  The  commitment  of  the  bankrupt 
for  refusal  to  surrender  property  is  not  imprisonment  for  debt,'*  and  the  bankrupt 
may  be  imprisoned  for  knowingly  and  fraudulently  concealing  from  his  trustee 
property  belonging  to  his  bankrupt  estate.'"  The  obtaining  of  an  order  requiring 
a  bankrupt  to  pay  over  or  surrender  certain  property  should  ordinarily  be  by  a  mo- 


6S,  89.     In  re  wnilams,  123  F.  321. 

70.  There  being  reasonable  ground  there- 
for a  bankrupt's  wife  may  be  examined  to 
determine  whether  a  business  conducted  in 
her  name  is  in  fact  hers  or  the  bankrupt's, 
and  may  be  asked  such  questions  as  are  per- 
tinent to  that  inquiry.  In  re  Worrell,  125  F. 
159. 

71.  See  1  Curr.  L.  322. 

72.  In  re  Gerstel,  123  F.  166.  In  re  Kane, 
12.5  F.  984. 

73.  Proof  that  defendant  had  not  been 
seen  gambling-,  at  which  he  claimed  to  have 
lost  part  of  the  money,  and  that  if  a  state- 
ment made  to  a  commercial  agency  was  true 
he  should  have  more  on  hand,  the  bankrupt 
denying  the  truth  of  this  statement  is  not 
sufficient  to  warrant  such  an  order.  In  re 
Adler.  129  F.  502;  In  re  Felson,  124  F.  288. 
Cannot  order  him  to  turn  over  money  col- 
lected from  his  debtor  after  he  had  received 
notice  or  knowledge  of  the  filing  of  the  pe- 
tition by  creditors  to  have  him  adjudged  a 
bankrupt,  which  money  has  since  passed  Into 
the  possession  of  others  and  is  not  under  the 
control  of  the  bankrupt,  there  being  no  fraud 
whatsoever.  American  Trust  Co.  v.  Walll.s 
[C.  C.  A.]  126  P.  464. 

74.  If  the  court  from  the  evidence  finds 
that  he  has  the  property  in  his  possession 
or  under  his  control  it  may  require  him  to 
surrender  it  or  commit  him  for  contempt  in 
spite  of  such  denial.  Schweer  v.  Brown 
[C.  C.  A.]  130  F.  328.  On  answer  of  a  bank- 
rupt to  a  rule  to  show  cause.  In  re  Gerstel, 
123  F.  166. 

75.  In  pe  Gerstel,  123  F.  166.  See  1  Curr. 
Li.  323,  n.  6.  It  is  not  a  sufficient  accounting 
of  money  traced  into  a  bankrupt's  hands  for 
him  to  say  that  he  gave  it  to  hia  wife,  who 
spent  It  for  the  benefit  of  himself  and  family, 
it  not  appearing  that  such  sum  was  necessary 
to    their   maintenance.     In    re    Kane,    125    F. 


984.  Bankrupt's  testimony  In  explanation  of 
disposition  of  funds  being  uncorroborated,  al- 
though if  true  it  apparently  could  easily  have 
been  corroborated,  held  sufficient  to  justify 
order  requiring  him  to  turn  over  the  money. 
In  re  Henderson,  130  F.  385.  A  bankrupt 
claimed  to  have  paid  the  assets  in  question  to 
certain  creditors  but,  though  given  every  op- 
portunity, failed  to  corroborate  his  statement 
as  to  such  payments  by  producing  such  cred- 
itors, held  an  order  directing  him  to  pay  to 
his  trustee  the  amount  so  alleged  to  have 
been  paid  to  the  creditors  not  produced  was 
proper.  In  re  Leinweber,  128  F.  641.  Where 
the  bankrupt,  a  merchant  In  a  town  of  100 
inhabitants,  at  the  beginning  of  the  four 
months'  period,  had  a  stock  of  goods  worth 
$5,000  and  $1,000  In  money  and  accounts, 
"within  that  time  he  bought  goods  of  the 
value  of  over  $27,000,  these  latter  goods  he 
sold  immediately  and  failed  to  account  for 
the  proceeds  except  to  say  that  he  had  gam- 
bled it  away,  held  sufficient  to  justify  court 
to  find  that  he  had  the  proceeds  under  his 
control  or  In  his  possession.  Schweer  v. 
Brown  [C.  C.  A.]  130  F.  328. 

76.  In  re  Gerstel,  123  F.  166.  This  is  the 
sole  purpose  of  a  contempt  proceeding 
against  a  bankrupt.  In  re  Kane,  125  F.  984; 
In  re  Goldfarb  Bros.,  131  F.  643.  See  1  Curr, 
L.  3"22,  n.  4. 

77.  In  re  Hausman  [C.  C.  A.]  121  F.  984 
See  1  Curr.  L.  322,  n.  5. 

78.  Schweer  v.  Brown  [C.  C.  A.]  130  F. 
328. 

79.  Evidence  that  a  bankrupt  had  received 
from  three  or  four  persons,  who  owed  him 
money  at  the  time  his  voluntary  petition  was 
filed,  several  small  sums  on  account  of  their 
debt,  and  that  he  applied  the  money  so  re- 
ceived to  the  payment  of  two  of  his  own 
creditors  held  Insufficient  to  establish  a 
fraudulent  concealment  of  assets.  U.  S.  v. 
I.owenstein,  126  F.  884. 
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tion  for  a  rule'  upon  him  to  show  cause,'"  sometimes  by  a  mere  affidavit,'^  and  never 
by  a  formal  petition  and  pleadings,  as  in  a  suit  in  equity,  unless  the  purpose  is  to 
bring  to  the  notice  of  the  court  some  outside  party  who  is  not  bound  or  ready  to 
take  notice  of  the  proceedings  in  bankruptcy,  or  some  outside  matter  that  does  not 
appear  by  the  ordinary  record.*'' 

(§  10)  C.  Property  in  possession  of  officers  appointed  by  state  courts.*^ — A 
state  court  acquiring  jurisdiction  over  a  bankrupt's  property  more  than  four  months 
before  the  filing  of  the  petition  in  bankruptcy,  its  right  to  control  and  administer 
the  property  for  the  purposes  for  which  it  acquired  jurisdiction,  is  superior  to  the 
bankruptcy  court,'*  but  if  the  suit  in  the  state  court  was  begun  and  seizure  made 
within  such  four  month  period,'"  or  after  the  filing  of  the  petition,''  the  right  of 
the  bankruptcy  court  over  the  property  is  superior  to,  and  after  adjudication'^  ex- 
clusive of  the  state  court,  and,  after  the  adjudication,  the.  bankruptcy  court  will 
not  permit  any  person,  even  though  he  be  an  officer  of  a  state  court  acting  under 
its  process,"  to  interfere  with  the  property  in  its  custody  or  in  the  possession  of  its 
officers.  Actions  in  the  state  court,  if  not  stayed,  continue,  and  the  debtor,  even 
though  a  bankrupt,  may  be  compelled  to  observe  and  obey  all  lawful  orders  of  the 
state  court,'*  and  an  application  to  restrain  a  state  court  from  punishing  a  bank- 
rupt for  contempt  may  be  treated  as  an  application  for  a  stay  of  the  proceedings 
in  the  state  court.""  A  court  of  bankruptcy  has  no  power  to  enjoin  the  plaintifEs, 
in  suits  against  the  bankrupt  in  the  state  courts,  from  collecting  their  judgments 
from  the  surety  upon  the  bankrupt's  bail  bond.°^'  A  court  of  bankruptcy  has  juris- 
diction to  compel  an  assignee  for  the  benefit  of  creditors  of  the  bankrupt,  under  an 
assignment  constituting  an  act  of  bankriiptcy,  to  turn  over  to  the  trustee  or  ac- 
count for  the  property  which  came  into  his  hands  under  the  assignment,'*  and  the 
trustee  is  bound  to  bring  an  action  to  recover  property  so  held,"  which  action  may 
be  brought  in  a  court  of  bankruptcy,'*  and  a  purchaser  at  a  sale  by  an  assignee  for 
the  benefit  of  creditors,  having  made  no  payment,  acquires  no  title  to  the  property 
purchased  as  against  the  trustee  in  bankruptcy  of  the  assignor  subsequently  ap- 
pointed on  an  adjudication  based  on  the  assignment."  A  bankruptcy  court  will 
not  summarily  dispossess  the  receiver  or  other  officers  of  a  state  court,"  but  only 
by  formal  proceedings  taken  by  its  own  receiver  or  trustee  for  that  purpose,"  and 


80,  81,  82.     In  re  Adler,  129  F.  502. 

83.  See  1  Curr.  L.  323. 

84.  General  assignment  for  the  benefit  of 
creditors.  In  re  Knight,  125  P.  35;  Blooh  v. 
Bloch,  42  Mlso.  278,  86  N.  T.  S.  1047. 

85.  It  Is  Immaterial  that  the  suit  in  the 
state  court  was  for  the  enforcement  of  a  valid 
lien  created  before  the  four  month  period. 
In  re  Knight,  125  P.  35.  A  state  court  can- 
not by  the  appointment  of  a  receiver  because 
of  insolvency  obtain  priority  of  jurisdiction 
to  administer  the  property  of  a  debtor  to  the 
exclusion  of  a  court  of  banlcruptcy.     Id., 

86.  In  re  Weinger,  Bergman  &  Co.,  126 
P  875.  Action  to  foreclose  a  mortgage.  In 
re  Kellogg  [C.  C.  A.]  121  P.  833.  A  creditor 
recovering  property  under  a  writ  of  replevin 
In  a  state  court  before  the  adjudication  in 
bankruptcy  the  state  court  has  jurisdiction 
to  continue  the  replevin  action.  McParlan 
Carriage  Co.  v.  Wells,  99  Mo.  App.  641,  74  S. 
W.  878. 

87.  In  re  Knight,  126  P.  36.  State  court  Is 
without  Jurisdiction  to  determine  the  right 
to  the  possession  of  the  property  In  a  suit 
instituted  after  the  adjudication  (In  re  Reyn- 
olds, 127  P.  760);  or  to  determine  conflicting 
claims  as  to  the  title  and  right  of  possession 


(Mlshawaka  Woolen  Mfg.  Co.  v.  Powell,  98 
Mo.  App.  530,  72  S.  W.  723).  An  action  of 
replevin  cannot  be  commenced  and  main- 
tained against  the  trustee  to  recover  prop- 
erty in  the  possession  of  and  claimed  by 
the  bankrupt  at  the  time  of  the  adjudication 
and  in  the  possession  of  the  referee  at  the 
time  the  action  is  commenced.  Crosby  v. 
Spear  [Me.]  67  A.  881. 

88.  Cannot  be  taken  by  a  sheriff  under  a 
writ  of  replevin  issuing  out  of  a  state  court. 
Mlshawaka  Woolen  Mfg.  Co.  v.  Powell,  98  Mo. 
App.  630,  72  3.  W.  723;  In  re  Reynolds,  127  P. 
760. 

89.  Proceedings  supplementary  to  execu- 
tion are  proceedings  In  the  action.  In  re 
William  B.  De  Lany  &  Co.,  124  P.  280. 

90.  No  fine  having  been  imposed,  and  it 
being  evident  that  no   actual  contempt  was 

.Intended.     In  re  William  B.  De  Lany  &  Co. 
124  P.  280. 

91.  Jaqulth  V.  Rowley,  188  IT.  S.  620,  21 
S.  Ct.   369,  47  Law.  Bd.  620. 

92.  In  re  Thompson,  122  P.  174. 

93.  94,  95.     In  re  Knight,   125  P.   36. 

96.  Ross-Meeham  Foundry  Co.  v.  South- 
ern Car  &  Foundry  Co.,  124  P.  403. 

97.  Will  not  interfere  with  the  possession 
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the  state  court,  upon  proper  application  being  made  pursuant  to  an  order  of  the 
bankruptcy  court,  will  order  its  receiver  to  turn  over  the  assets  of  the  bankrupt  to 
the  bankruptcy  receiver  or  trustee,"'  and  the  state  receiver  must  apply  to  the  bank- 
ruptcy court  for  the  allowance  of  his  commissions  and  expenses.""  The  bankruptcy 
court  can  only  compel  the  state  court's  receiver  to  turn  over  such  assets  of  the  bank- 
rupt as  the  latter's  creditors  are  entitled  to  share  in,^  a  state  court  having  juris- 
diction to  complete  pending  mortgage  foreclosure  proceedings,  its  receiver  is  en- 
titled to  the  possession  of  the  property  covered  by  the  mortgage,*  but  as  to  the 
surplus  arising  from  the  mortgage  sale,'  or  a  sale  upon  execution,*  the  trustee  in 
bankruptcy  is  entitled  to  possession. 

(§10)  D.  Summary  proceedings  against  third  persons;  jurisdiction.^ — A 
court  of  bankruptcy  has  no  jurisdiction  to  summarily  require  a  third  person  to  pay 
over  money  or  surrender  property  in  his  possession,  and  to  which  he  claims  an  ad- 
verse right  as  against  the  bankrupt's  estate,"  except  where  such  court  finds  it  ab- 
solutely necessary  for  the  preservation  of  the  estate  to  take  the  possession  of  the 
property  from  the  adverse  claimant  by  means  of  its  ofScers.'  The  court,  or  a  ref- 
eree, has  jurisdiction  to  summarily  determine  the  question  of  the  validity  of  the 
claim  of  a  third  party  to  a  lien  upon,  or  an  interest  in,  property,  or  the  proceeds 
of  property,  lawfully  in  the  custody  of  a  trustee  in  bankruptcy,'  but  the  court  has 
no  jurisdiction  of  a  plenary  suit  in  equity  for  that  purpose,  brought  by  the  trustee 
against  the  creditor,  where  the  latter  is  a  foreign  corporation,  and  does  not  con- 
sent nor  appear,"  but  it  has  jurisdiction  if  the  property  is  in  the  hands  of  the  bank- 
rupt at  the  time  of  filing  the  petition.^"  The  court  may  determine  whether  a 
real  or  pretended  adverse  claim  exists,'-^  the  claim  being  adverse  the  issues  are 
only  determinable  by  a  plenary  suit,*^  but  if  it  finds  such  claim  to  be  colora- 
ble it  has  power  to  summarily  place  its  receiver  or  trustee  in  bankruptcy  in  pos- 


of  the  state  court  until  after  an  application 
to  the  state  court  by  the  receiver  or  trustee 
of  the  bankruptcy  court  for  the  surrender  of 
the  possession  to  him  and  the  unwarranted 
refusal  of  the  state  court  to  recognize  the 
Jurisdiction  and  authority  of  the  bankruptcy 
court.  Ross-Meeham  Foundry  Co.  v.  South- 
ern Car  &  Foundry  Co.,  124  F.  403. 

98,  99.  Bloch  V.  Blooh,  42  Misc.  278,  86  N. 
Y.  S.  1047. 

1.  Cannot  compel  him  to  turn  over  the 
share  of  a  solvent  tenant  in  common  in  the 
proceeds  of  the  sale  of  common  property.  In 
re  English  [C.  C.  A.]   127  F.  940. 

a.  Merry  v.  Jones,  119  Ga.  643,  46  S.  E. 
861.  This  is  true  though  the  mortgagee 
also  pays  for  relief  usually  incident  to  state 
insolvency  proceedings,  though  this  is  not 
true  of  the  converse  of  this  statement. 
Merry  v.  Jones,  119  Ga.  643,  46  S.  E.  861.  See 
1  Curr.  L.  323,  n.  12. 

3.  Merry  v.  Jones,  119  Ga.  643,  46  S.  B. 
861.     See  1  Curr.  L.  323,  n.  13. 

4.  A  constable  is  liable  to  a  debtor's  trus- 
tee in  bankruptcy  for  any  surplus  received, 
or  which  he  failed  to  collect,  from  a  sale  of 
the  debtor's  property  upon  execution.  In  re 
Geiser,   129   F.  237. 

5.  See  1  Curr.  L.  323. 

6.  In  re  Flynn  &  Co.,  126  F.  422;  In  re 
Knickerbocker,  121  F.  1004;  In  re  Teschmaoh- 
er  &  Mrazay,  127  F.  728;  In  re  Rochford  [C. 
C.  A.]  124  F.  182.  Has  jurisdiction  where 
not  held  under  an  adverse  claim.  In  re  Bres- 
lauer,  121  F.  910.     See  1  Curr.  L.  323,  n.  15. 


7.  Such  a  seizure  and  the  determination 
of  the  issue  thus  raised  between  the  trustee 
and  the  adverse  claimant  is  a  proceeding  in 
bankruptcy  as  distinguished  from  a  contro- 
versy at  law  or  in  equity  and  hence  within 
§  23  of  the  act  of  1898.  In  re  Rochford  [C. 
C.  A.]   124  F.  182. 

8.  In  re  Rochford  [C.  C.  A.]  124  F.  182. 
May  try  and  determine  the  title  to  property 
found  in  the  possession  of  the  bankrupt, 
which  had  been  purchased  and  delivered  to 
him.  In  re  Mertens,  131  F.  507.  An  agree- 
ment between  a  creditor  and  a  trustee  In 
bankruptcy,  whereby  a  creditor  turns  over  a 
fund  claimed  by  him  to  the  trustee  to  be  held 
by  him  for  the  creditor's  benefit,  subject  to 
the  bankruptcy  court's  order,  gives  that 
court  authority  to  determine  by  a  summary 
proceeding  the  right  to  the  fund.  Havens  & 
Geddes  Co.  v.  Pierek   [C.  C.  A.]   120  F.  244. 

9.  Havens  &  Geddes  Co.  v.  Pierek  [C.  C. 
A.]    120    F.    244. 

10.  In  re  Leeds  Woolen  Mills,  129  F.  922. 

11.  In  re  Breslauer,  121  F.  910.  The  ref- 
eree may  so  do.  In  re  Knickerbocker,  121 
F.  1004;  In  re  Teschmacher,  127  F.  728.  Claim 
of  seizure  or  process  from  a  "state  court.  In 
re  Weinger,  Bergman  &  Co.,  126  F.  875;  In  re 
Kane,  131  F.  386.     See  1  Curr.  L.  323,  n.  16-18. 

la.  Pleadings  verified.  In  re  Kane,  131  F. 
386.  The  petition  not  alleging  that  the  re- 
spondent's claim  Is  colorable  only,  and  re- 
spondent promptly  objecting  to  the  form  of 
the  proceeding,  the  bankruptcy  court  has  no 
jurisdiction  to  determine  the  matter  except 
by  plenary  suit.     In  re  Scherber,  131  F.  121. 
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session  of  the  property.*'  As  to  whether  or  not  the  court  may  acquire  juris- 
diction to  summarily  determine  an  adverse  claim  upon  its  merits  by  consent, 
there  is  a  conflict  in  the  decisions.'*  An  adverse  claim,  to  defeat  these  proceed- 
ings, must  be  a  holding  of  the  property  at  the  time  the  petition  was  filed  under 
a  bona  fide  claim  of  ownership,'"  a  mere  lien,'°  or  a  claim  by  bailors,"  are  not  such 
adverse  claims,  but  a  creditor's  title  to  the  proceeds  of  a  sale  upon  execution,"  the 
right  of  a  surety  on  the  bankrupt's  bail  bond  to  property  left  with  him  by  the 
bankrupt  to  indemnify  him  for  his  liability,'*  and  that  of  a  buyer  claiming  under 
an  executed  sale  from  the  bankrupt,'"'  are  such  adverse  claims,  as  is  the  claim  of  a 
party  to  whom  it  is  alleged  the  bankrupt  has  fraudulently  conveyed  propert;-',"  and 
that  of  one  claiming  to  have  received  a  preference  without  reasonable  cause  to  be- 
lieve that  a  preference  was  thereby  intended. ^^  Where  property  is  claimed  ad- 
versely to  a  trustee  the  latter  must  proceed  to  obtain  possession  like  any  other 
owner,"'  and  by  regular  proceedings  in  courts  having  jurisdiction,"*  the  state  and 
Federal  courts  having  concurrent  Jurisdiction  in  this  regard."' 

(§  10)  E.  Actions  to  collect  or  reduce  the  property  to  the  trustee's  posses- 
sion."^— The  trustee  may  bring  an  action  in  the  state"^  or  Federal"*  courts,  at  any 
time  within  two  years  of  the  date  when  the  estate  was  properly  closed,"*  with- 
out first  obtaining  an  order  to  do  so  from  the  court  of  his  appointment.'"  Denial 
of  the  trustee's  appointment  and  qualification  raises  a-  material  issue  which  must 
be  determined  before  he  is  entitled  to  judgment."     The  trustee  in  bankruptcy 


IS.  Where  property  was  taken  after  the 
filing  of  the  petition  In  bankruptcy  on  a  writ 
of  replevin  which  described  other  property 
than  that  seized,  the  court  has  the  power  to 
order  its  surrender  by  the  person  in  posses- 
sion to  the  receiver  or  trustee  in  bankruptcy. 
In  re  Weinger,  Bergman  &  Co.,  126  F.  875; 
In  re  Kane,  131  F.  386. 

14.  That  it  may.     In  re  Adams,  130  F.  788. 
That    it    cannot.     In    re    Teschmacher    & 

Mrazay,  127  P.  728.  Of  course  if  such  claim- 
ant went  on  with  the  summary  proceedings 
to  the  very  end  and  only  objected  to  the  ju- 
risdiction after  a  decision  against  him,  the 
objection  is  not  likely  to  receive  much  con- 
sideration, but  a  seasonable  exercise  of  his 
right  to  object  is  entitled  to  protection.  Id. 
See  1  Curr.  L.  323,  n.  17. 

15,  16.  In  re  Breslauer,  121  F.  910.  Has 
jurisdiction  to  determine,  in  summary  pro- 
ceedings before  the  referee,  the  validity  of  a 
mortgage  on  property  of  the  bankrupt  of 
which  the  trustee  has  obtained  the  posses- 
sion and  legal  title.  In  re  Kellogg  [C.  C. 
A.]  121  F.  333. 

17.  Bailors  permitting  their  goods,  in  the 
hands  of  an  insolvent  bailee  becoming  bank- 
rupt to  pass  Into  the  custody  of  the  receiv- 
ers or  trustees  in  bankruptcy  cannot  occupy 
the  attitude  of  adverse  claimants  in  deter- 
mining the  jurisdiction  of  the  court.  In  re 
Leeds  Woolen  Mills,  129  F.  922. 

18.  A  creditor's  title  to  the  proceeds  of 
an  execution,  fssued  against  the  bankrupt 
within  four  months  of  filing  the  petition, 
which  have  been  actually  paid  to  the  credit- 
or by  the  sheriff.  In  re  Knickerbocker,  121 
F.  1004. 

19.  It  is  not  necessary  that  the  surety 
should  claim  to  be  the  absolute  owner  of 
the  property  in  his  possession,  it  is  sufficient 
If  his  liability  has  not  been  determined  o^ 
satisfied.  Jaqulth  v.  Rowley,  188  U.  S.  620, 
23  S.  Ct.  369,  47  Law.  Bd.  620. 


ao.     In  re  Flynn  &  Co.,  126  F.  422. 

21.  McNulty  V.  Peingold,  129  F.  1001;  In 
re  Hartman,  121  F.  940. 

22.  In  re  Adams,  130  F.  788. 

23.  Ross-Meeham  Foundry  Co.  V.  South- 
ern Car  &  Foundry  Co.,  124  F.   403. 

24.  Must  make  necessary  persons  parties, 
serve  proper  process,  and  file  proper  plead- 
ings. Ross-Meeham  Foundry  Co.  v.  South- 
ern Car  &  Foundry  Co.,  124  F.  403;  In  re 
Knickerbocker,  121  F.  1004;  In  re  Tesch- 
macher &  Mrazay,  127  F.  728. 

23.  An  adverse  claimant  may  bring  suft 
in  the  state  court,  and  try  title  to  the  prop- 
erty, but  after  the  Jurisdiction  of  the  bank- 
ruptcy court  has  attached  he  cannot  take  the 
property  in  specie  out  of  the  possession  of 
the  court  or  any  of  Its  agents.  Crosby  v. 
Spear  tMe.]  57  A.  881.  Receiver  cannot  en- 
join trover  brought  In  the  state  court.  If 
the  action  was  replevin,  quaere.  In  re  Kan- 
ter  [C.  C.  A.]  121  F.  984. 

26.  See  1  Curr.  L.  324. 

27.  See  next  subdivision,  Jurisdiction  of 
Courts.  Clevenger  v.  Moore  [N.  J.  Law]  5S 
A.  88. 

28.  See  next  subdivision,  "Jurisdiction  of 
Courts." 

29.  Estate  had  been  improperly  closed 
and  then  re-opened,  held  action  could  be 
brought  at  any  time  within  two  years  of 
final  closing.  Bilafsky  v.  Abraham,  183  Mass. 
401,    67   N.    E.   318. 

30.  Traders'  Ins.  Co.  v.  Mann,  118  Ga.  381, 
45  S.  E.  426.  Need  not  have  written  author- 
ity. McLanahan  v.  Blackwell,  119  Ga.  64,  45 
S.  E.  785. 

31.  Prevents  judgment  on  the  pleadings. 
Denial  that  alleged  trustee  is  or  ever  was 
"tlje  duly  elected,  appointed,  qualified  or  act- 
ing trustee"  of  said  bankrupt  estate  held 
sufficient.  Summerville  v.  Stockton  Mill.  Co., 
14S  Cal.   529,   76  P.   243. 
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may  maintain  an  action  against  a  creditor  whose  name  did  not  appear  in  the  list 
of  creditors,  and  who  had  no  notice  of  the  baniruptcy  proceeding,  to  recoyer  money 
collected  in  fraud  of  creditors,'^  and  he  need  make  no  demand  in  order  to  recover 
property  unlawfully  transferred  by  the  bankrupt."  An  action  to  recover  a  prefer- 
ence is  one  at  law  not  in  equity,'*  but  the  trustee's  action  to  recover  the  value  of  a 
preference  should  be  one  in  equity  for  an  accounting,""  and  he  should  also  use  a  bill 
in  equity  to  have  a  fraudulent  conveyance  set  aside.""  An  action  by  the  trustee  to 
set  aside  a  conveyance  by  the  bankrupt,  made  with  the  intent  to  hinder,  delay,  or 
defraud  creditors,  is  an  action  for  relief  on  the  ground  of  fraud,"^  and  hence  is 
governed  by  the  statute  of  limitations  as  to  such  actions,'^  but  an  action  to  recover 
a  preferential  payment  is  not  an  action  for  fraud.""  In  a  suit  to  set  aside  a  transfer 
by  the  bankrupt  as  fraudulent,  and  as  a  preference,  the  case  should  not  be  referred 
to  a  jury  until  it  appears  on  trial  that  it  is  necessary  or  desirable  that  the  issues 
be  so  determined.*"  The  defense  of  usury  is  available  to  the  trustee  in  bankruptcy 
against  a  mortgage  given  by  the  banlirupt,  the  trustee  having  title  to  the  property.*^ 
A  judgment  for  defendant  in  an  action  by  the  trustee  to  determine  the  ownership  of 
property  is  a  bar  to  a  subsequent  action  by  the  trustee  to  recover  the  proceeds 
thereof  on  the  same  grounds,**  and  this  is  true  though  the  judgment  in  the  first  case 
was  not  given  upon  the  merits.*' 

Jurisdiction  of  courts.^* — The  trustee  taking  actual  possession  of  property,  al- 
though it  be  in  another  state,  it  is  in  the  custody  of  the  bankruptcy  court  admin- 
istering the  estate.*'*  In  a  suit  by  a  trustee  to  recover  a  fund  for  the  estate,  de- 
fendant appearing  generally  and  answering  to  the  merits,  the  bankruptcy  court 
has  jurisdiction  by  consent.**  As  to  whether  or  not  a  Federal  court  has  jurisdic- 
tion, in  the  absence  of  consent,  of  an  action  by  the  trustee  to  set  aside  an  alleged 
fraudulent  transfer  of  property  there  is  a  conflict  in  the  decisions.*'  Since  the 
amendatory  act  of  1903  tlie  bankruptcy  court  has  jurisdiction  of  suits  for  the  re- 
covery of  preferences.*'  The  trustee  may  bring  an  action  against  a  foreign  cor- 
poration to  collect  a  demand  due  the  bankrupt,  in  the  district  where  the  bankrupt's 
family  resides,  though  the  bankrupt  has  absconded.**  A  state  court  has  jurisdic- 
tion of  an  action  by  a  trustee  to  collect  an  assessment  levied  upon  the  stockholders 
of  a  bankrupt  corporation.^" 

Parties.^^ — In  an  action  by  a  trustee  in  bankruptcy  to  set  aside  an  alleged 
fraudulent  chattel  mortgage,  subsequent  mortgagees  of  the  same  property  are  not 


33.     Roberts  v.  Fernald  [N.  H.]   55  A.  942. 

33.  Goldberg  V.  Harlan  [Ind.  App.]  67  N. 
B.  707. 

34.  Hodges  V.  Kohn   [S.  C]   45  3.  E.  102. 

35.  Houghton  V.  Stiner,  92  App.  Dlv.  171, 
87   N.  T.  S.  10. 

38.  Thompson  V.  First  Nat.  Bank  [Miss.] 
36    So.    65. 

37,  38.     Harrod  v.  Parrar  [Kan.)  74  P.  624. 

39.  Baden  v.  Bertenshaw  [Kan.]  74  P.  639. 

40.  Bare  statement  that  a  jury  of  business 
men  Is  better  qualified  to  pass  on  the  ques- 
tions to  be  presented  is  insufficient.  Evans 
V.  National  Broadway  Bank,  88  App.  Dlv.  549, 
85  N.   Y.   S.   101. 

41.  In  re  KeHogg  [C.  C.  A.]   121  F.  333. 

4a.  First  action  was  to  determine  owner- 
ship of  insurance  policies,  alleged  to  have 
been  fraudulently  transferred  by  the  bank- 
rupt, second  action  to  recover  fund  realized 
therefrom.  Bngel  v.  Union  Square  Bank,  87 
N.  T.  S.  1070. 

43.  Entered  upon  a  dismissal  of  the  com- 
plaint for  failure  of  proof.  Engel  v.  Union 
.Square  Bank,  87  N.  T.  S.   1070. 


44.  See  1  Curr.  L.  324. 

45.  Referee  has  Jurisdiction  to  order  Its 
sale  free  from  Hens.  In  re  Wllka,  131  P. 
1004. 

46.  Ryttenberg  v.  Schefer,   131   F.   313. 

47.  See  1  Curr.  L.  324,  n.  41. 

That  it  has.  McNulty  v.  Feingold,  129  F. 
1001.  Has  concurrent  jurisdiction  with  the 
state  court.  Johnston  v.  Forsyth  Mercantile 
Co.,  137  P.  845. 

That  it  has  not.  Gregory  v.  Atkinson,  127 
F.  183. 

48.  Section  8  of  the  Ray  bill  (Act  Feb.  5, 
1903)  amending  §  23b  of  the  bankruptcy  act 
of  1898,  30  as  to  give  the  bankruptcy  court 
Jurisdiction  of  suits  for  the  recovery  of  cer- 
tain preferences,  is  qualified  by  §  19  of  the 
amendment  of  1903,  which  provides  that  the 
provisions  of  the  act  shall  not  apply  to  pend- 
ing cases.     In  re  Hartman,  121  F.  940. 

40.     Sims  V.  Union  Assur.  Soc,  129  P.   804. 

50.  In  such  an  action  the  validity  of  the 
assessment  cannot  be  questioned.  Clevenger 
V.  Moore  [N.  J.  Law]  58  A.  88. 

!5l.     See  1  Curr.  L..  324,  n.  39,  40. 
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necessary  parties, ""  and  a  so-called  separate  answer  of  the  bankrupt  alleging  such 
facts,  and  that  such  persons  had  not  been  made  parties  to  the  action,  is  properly 
considered  as  a  demurrer  for  a  defect  of  parties."*'  In  an  action  to  set  aside  an 
alleged  fraudulent  conveyance,  all  who  were  parties  to  the  fraud,  or  who  have  ac- 
quired part  of  the  property  claimiag  title  thereto  are  proper  defendants.'*  A 
trustee  in  bankruptcy  of  a  judgment  debtor  in  a  creditor's  bill  in  a  state  court  may 
not  be  substituted  as  complainant  in  the  absence  of  an  order  of  the  Federal  court 
that  the  lien  be  preserved  by  the  trustee  for  the  benefit  of  the  estate,^^  and  the 
petition  of  a  trustee  in  bankruptcy  asking  to  be  substituted  as  party  plaintiff  ia  a 
creditor's  bill  filed  by  a  creditor  of  the  bankrupt,  who  has  filed  his  claim  before  the 
referee  in  bankruptcy,  must  allege  that  such  creditor  has  waived  his  security.'* 

Pleading.^'' — The  pleadings  are  governed  by  the  equity  rules  as  to  pleadings." 
The  complaint  in  an  action  to  recover  a  preference  must  allege  insolvency  at  the 
date  of  the  transfer,""  that  the  preference  was  given  within  the  four  months  im- 
mediately preceding  the  filing  of  the  petition,""  and  that  the  creditor  had  reasonable 
cause  to  believe  that  a  preference  was  thereby  intended."^  In  a  suit  to  recover  prop- 
erty fraudulently  transferred,  the  general  rule  that  where  fraud  is  relied  upon  the 
facts  and  circumstances  upon  which  reliance  is  had  must  be  clearly  and  concisely 
set  out  applies."^  A  bill  in  equity  to  recover  property  alleged  to  have  been  fraud- 
ulently conveyed  will  not  be  dismissed  though  it  alleges  that  the  property  was  ob- 
tained by  fraud,  through  a  conspiracy,  and  that  an  accounting  is  necessary."'  The 
complaint  in  an  action  by  a  trustee  to  recover  money  belonging  to  the  bankrupt 
must  allege  nonpayment.'*  An  allegation  of  conspiracy  on  the  part  of  the  bank- 
rupt and  defendants  is  sustained  by  proof  that  any  two  of  the  defendants  so  con- 
spired." 

Evidence.*' — The  competency  of  a  witness  before  the  bankruptcy  court  must 
be  determined  by  the  laws  of  the  state  in  which  the  proceediags  are  pending."' 
Copies  of  the  proceedings  in  bankruptcy  in  order  to  be  admissible  in  evidence  in 
another  court  must  be  certified  according  to  the  provisions  of  the  national  bank- 
ruptcy law,*'  and  where  introduced  at  the  trial  of  a  suit  by  a  trustee  in  the  state 
court  to  prove  a  fact  collateral  to  the  main  issue,  it  is  unnecessary  to  support  ihem 


52.  In  this  case  subsequent  mortgagees 
had  not  filed  their  mortgages  as  required  by 
law.  Shanks  v.  National  Casket  Co.,  88  N.  T. 
S.  839. 

63.  Shanks  T.  National  Casket  Co.,  88  N. 
T.  S.  839. 

84.     Sexton  v.  Sebrlng,  89  N.  Y.  S.  372. 

5.5.  Kinmouth  v.  Braeutigam  [N.  J.  Eq.]  67 
A.  1013. 

56.  Mere  allegation  of  the  filing  of  the 
creditor's  claim  and  its  allowance  Is  insuffi- 
cient. Kohout  V.  Chaloupka  [Neb.]  96  N.  W. 
173. 

57.  See  1  Curr.  L.   324. 

58.  The  petition  alleging  that  the  property 
was  not  assigned  for  a  present  fair  consider- 
ation, an  answer  denying  this  allegation  need 
not  set  forth  in  detail  all  the  circumstances 
connected  with  the  facts  alleged  in  the  an- 
swer.    McNulty  V.  "Wiesen,  130  F.  1012. 

50.  It  will  not  be  presumed  In  the  appel- 
late court.  Schilling  v.  Curran  [Mont.]  76  P. 
998. 

60.  Greene  v.  Montana  Brewing  Co.,  28 
Mont.  380,  72  P.  751. 

61.  Greene  v.  Montana  Brewing  Co.,  28 
Mont.  380,  72  P.  751.     See  1  Curr.  L.  324,  n.  43. 

ea.  A  bill  by  a  bankrupt's  trustee  to  set 
aside  a  conveyance  as  fraudulent  to  creditors 


alleging  that  the  goods  were  sold  at  a  gross- 
ly Inadequate  price  (stating  the  figures)  and 
that  the  sale  was  conducted  at  night,  and  be- 
fore business  hours,  and  with  great  secrecy, 
and  that  the  purchaser  knew  of  the  bank- 
rupt's condition  and,  paying  for  the  goods 
before  an  Inventory  could  be  taken,  paid  too 
large  an  amount,  part  of  which  was  refund- 
ed, held  sufficient  to  withstand  demurrer  for 
Indefiniteness.  Johnson  v.  Forsyth  Mercan- 
tile  Co.,   127   F.    845. 

63.  Lyon  v.  Clark  [Mich.]  100  N.  "W.  611. 

64.  Where  the  bankrupt  had  make  an  as- 
signment for  the  benefit  of  creditors  prior  to 
bankruptcy,  it  must  allege  nonpayment  to 
the  trustee,  assignee,  or  bankrupt.  Cohen 
V.  Wagar,  87  App.  Div.  255,  84  N.  T.  S.  377. 

«5.     Saxton  v.  Sebring,  89  N.  Y.  S.  372. 

66.  See  1  Curr  L.  324. 

67.  In  re  Josephine,  121  F.  142.  In  those 
states  where  a  husband  cannot  testify  against 
his  wife  w^ithout  her  consent,  the  petition  and 
schedule  thereto  attached  are  Inadmissible 
In  evidence  against  the  wife  of  the  bank- 
rupt without  her  consent.  Action  by  trustee 
to  recover  property  fraudulently  conveyed. 
Halbert  v.  Pranke  [Minn.]  97  N.  W.  976. 

68.  A.  Lehmann  &  Co.  v.  Elvers,  110  La- 
1079,  35  So.  296. 
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by  establishing  the  jurisdiction  of  the  Federal  court  over  the  bankrupts."  A  copy 
of  the  testimony  given  by  the  bankrupt  before  the  referee,  and  which  he  states  to  be 
true,  is  inadmissible  in  a  suit  by  his  trustee  to  set  aside  an  alleged  preference.^" 
The  testimony  of  officers  of  a  bankrupt  corporation  taken  under  either  section  7, 
cl.  9,  or  section  21a,  being  reduced  to  writing,  is  admissible  in  a  subsequent  pro- 
ceeding against  them  to  recover  property  alleged  to  be  in  their  possession  or  under 
their  control,^^  but  the  testimony  of  one  other  than  the  bankrupt,  or  if  a  corpora- 
tion, other  than  an  officer  or  stockholder  thereof,  not  being  directed  to  any  defined 
issue  is  inadmissible  in  such  proceeding.'^  In  an  action  to  recover  an  alleged  pref- 
erence, the  burden  of  proof  is  upon  the  trustee  to  prove  all  the  essentials  of  a  pref- 
erential transfer  j''  he  must  prove  the  payment  or  transfer  by  the  debtor  to  the 
creditor,'*  that  the  debtor  was  insolvent  at  the  time  of  the  transfer,'"  that  the 
preference  was  given  within  the  four  months  immediately  preceding  the  filing  of 
the  petition,''  that  the  creditor  had  reasonable  cause  to  believe  a  preference  was 
thereby  intended,"  that  a  preference  actually  resulted,"  and  in  those  courts  where 
it  is  held  that  the  bankrupt  must  intend  a  preference,  that  fact  must  be  proven 
by  the  trustee.'"  In  an  action  to  set  aside  a  fraudulent  conveyance  the  burden  of 
proof  is  upon  the  trustee  to  prove  the  fraud,^°  and  where  he  seeks  to  recover  the 
value  of  property  reconveyed  by  a  vendee  under  a  fraudulent  conveyance  from  the 
grantor,  the  value  of  the  goods  so  reconveyed.^"^  The  uncontradicted  testimony  of 
the  creditor  receiving  the  alleged  preference  that  he  did  not  know  of  the  debtor's 
insolvency  is  sufficient  to  defeat  a  recovery.'^  Evidence  that  defendant's  attorney 
was  present  at  the  bankruptcy  proceedings  is  admissible  to  show  defendant's  knowl- 
edge thei-eof.^'  Acts  of  the  bankrupt,  in  which  the  purchaser  did  not  participate, 
occurring  after  the  sale  and  payment  are  not  competent  evidence  on  the  question 
of  the  purchaser's  intent  or  knowledge.'*  Fraud  may  be  proved  by  circumstantial 
evidence.'"  It  has  been  held  that  the  adjudication  in  bankruptcy  conclusively  es- 
tablishes that  a  preference  was  intended."  Though  evidence  showing  the  due  ap- 
pointment of  a  trustee  be  admitted  without  objection,  its  sufficiency  may  be  after- 
wards questioned."     Facts  determined  in  the  bankruptcy  proceedings  are  not  ad- 


69.  Properly  certified  copies  of  the  adjudi- 
cation and  of  the  order  of  the  referee  approv- 
ing the  bond  of  the  trustee  are  admissible 
in  an  action  by  the  latter  to  recover  a 
fraudulent  preference,  -without  showing  the 
bankrupt  had  been  served  with  a  subpoena 
or  had  appeared  before  adjudication.  Whlt- 
son  V.  Farber  Bank  [Mo.  App.]  80  S.  W.  327. 

70.  Bankrupt  embodied  it  as  part  of  a  dep- 
osition. Bonnie  &  Co.  v.  Perry's  Trustee,  25 
Ky.  L,.  R.  1560,  78  S.  W.  208. 

71.  72.  In  re  Alphin  &  Lake  Cotton  Co.,  131 
F.  824. 

73.  Dickenson  v.  Stults  [Ga.]   48  S.  E.  173. 

74.  Kimball  v.  Dresser  [Me.]  57  A.  787. 

75.  In  re  Mandel,  127  F.  863;  Kimball  v. 
Dresser  [Me.]  67  A.  787.  See  1  Curr.  L.  324, 
n.  46. 

76.  Baden  v.  Bertenshaw  [Kan.]  74  P.  639; 
Greene  v.  Montana  Brewing  Co.,  28  Mont.  380, 
72  P.  751;  In  re  Mandel,  127  F.  863. 

77.  Greene  v.  Montana  Brewing  Co.,  28 
Mont.  380,  72  P.  751;  Thompson  v.  First  Nat. 
Bank  [Miss.]  36  So.  65;  Baden  v.  Bertenshaw 
[Kan.]    74  P.   639. 

78.  Baden  v.  Bertenshaw  [Kan.]  74  P.  639; 
Kimball  v.  Dresser  [Me.]  57  A.  787;  In  re 
Mandel,  127  F.  863. 

79.  Baden  V.  Bertenshaw  [Kan.]  74  P.  639. 

80.  Halbert  v.  Pranke  [Minn.]  97  N.  W. 
976.     Under  the  laws  of  North  Carolina  the 
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grantee  under  a  fraudulent  conveyance,, 
claiming  as  a  bona  fide  holder,  must  show^ 
that  ho  Is  a  purchaser  for  a  valuable  consid- 
eration and  without  notice  of  the  grantor's 
fraud.  Cox  v.  Wall,  132  N.  C.  730,  44  S.  B. 
635.  Action  by  trustee  to  recover  certain 
stocks  alleged  to  have  been  fraudulently  car- 
ried by  the  bankrupt  in  his  own  name  as 
trustee,  evidence  held  sufficient  to  show  that 
the  bankrupt  was  the  true  owner,  and  insuffi- 
cient to  show  that  other  stockholders  or  the 
company  were  parties  to  the  fraud.  Fowler 
V.   Jenks,    90   Minn.    74,    95   N.    W.    887. 

81.  Wallace  v.  Boggan,  137  Ala.  535,  34  So. 
824. 

82.  Wife  testified  she  did  not  know  of 
husband's  Insolvency  when  he  made  payment 
to  her,  held  sufficient.  Townes  v.' Alexander 
[S.  C]    48   S.   B.   214. 

83.  Calkins  v.  Farmers'  &  Mechanics' 
Bank,  99  Mo.  App.  509,  73  S.  W.  1098. 

84.  That  the  bankrupt  secreted  the  money 
received  for  the  purpose  of  defrauding  his 
creditors.  Schilling  v.  Curran  [Mont.]  78 
P.   998. 

85.  Sexton  v.  Sebrlng,   89  N.  T.  S.  372. 

86.  Calkins  v.  Farmers'  &  Mechanics' 
Bank,   99  Mo.  App.   509,   73  S.  W.  1098. 

87.  Page  v.  Roberts,  J.  &  R.  Shoe  Co.  [Mo. 
App.]   78  S.  W.  52. 
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missible  in  an  action  by  the  trustee  against  one  not  a  paxty  to  tte  bankruptcy  pro- 
ceedings nor  bound  thereby.** 

Insolvency.^" — The  adjudication  of  bankruptcy,'"  the  books  of  the  bankrupt," 
the  inventory,"^  the  schedules,"'  and  the  appraisement,"*  are  all  admissible  to  prove 
insolvency  though  as  to  their  value  as  proof  there  is  a  conflict.  That  a  debtor  made 
an  assignment  upon  which  he  was  declared  a  bankrupt  is  not  proof  of  insolvency 
prior  thereto."'  Judgments  existing  against  a  debtor  do  not  necessarily  prove  in- 
solvency."* 

Trial  and  judgment.^'' — Where  a  trustee  is  suing  for  the  value  of  an  alleged 
preference,  an  instruction  that  the  verdict,  if  for  the  plaintiff,  should  be  for  the 
value  of  the  "property,  money  or  both"  given  the  creditor,  is  too  broad."*  The 
trustee  obtaining  a  judgment  upon  a  theory  not  urged  by  him  is  upon  reversal  en- 
titled to  have  the  trial  court  pass  upon  the  theories  urged  by  him."" 

Costs} — It  is  competent  for  a  state  court,  in  a  suit  by  a  trustee,  to  set  aside 
a  fraudulent  conveyance  to  allow  the  innocent  vendee,  under  such  conveyance,  ex- 
penditures made  in  preserving  the  property,^  but  it  is  otherwise  after  the  vendee 
has  voluntarily  surrendered  the  property  to  the  trustee.*  Trustees  in  bankruptcy 
are  liable  for  the  costs  of  a  suit  instituted  by  them  to  recover  assets  rejected  by  them 
as  valueless.*  Damages  and  costs  are  properly  included  in  a  judgment  awarded 
against  a  receiver  in  bankruptcy,  so  as  to  render  the  sureties  on  the  receiver's  recog- 
nizance personally  liable  therefor." 


88.  Testimony  of  the  referee  as  to  the  fact 
of  the  debtor's  Insolvency  as  determined  In 
the  bankruptcy  proceedings  Is  inadmissible, 
in  a  suit  by  the  trustee,  to  recover  a  prefer- 
ence from  a  creditor  who  was  not  a  party 
to  the  bankruptcy  proceedings,  and  was  not 
bound  thereby.  Cullinane  v.  State  Bank 
[Iowa]  98  N.  W.  887. 

89.  See  ante.  |  3. 

90.  Hackney  v.  Hargreaves  Bros.  [Neb.]  99 
N.  W.  675.  An  adjudication  of  bankruptcy 
adjudging  one  insolvent  as  of  the  date  of  the 
filing  of  his  schedule  of  liabilities  is  proof 
of  his  insolvency  a  short  time  prior  thereto. 
One  month.  Sexton  v.  Sebring,  89  N.  T.  S. 
372.  That  17  days  after  the  transfer  the 
debtor  was  adjudged  a  bankrupt  does  not 
establish  his  insolvency  at  the  date  of  trans- 
fer. Kimball  v.  Dresser  [Me.]  57  A.  787. 
The  adjudication  conclusively  establishes  the 
bankrupt's  insolvency.  Calkins  v.  Farmers' 
&.  Mechanics'  Bank,  99  Mo.  App.  509,  73  S.  W. 
1098.  The  adjudication  in  a  bankruptcy  pro- 
ceeding that  the  bankrupt  was  Insolvent  at 
the  time  a  Judgment  was  obtained  against 
her,  less  than  four  months  before  the  filing 
of  the  petition  in  bankruptcy,  held  conclu- 
sive in  an  action  by  the  trustee  to  recover  the 
proceeds  of  a  sale  of  the  bankrupt's  prop- 
erty under  execution.  DeGraff  v.  Lang,  92 
App.  Div.  564,  87  N.  T.  S.  78.  Tho  adjudica- 
tion in  bankruptcy  Is  a  Judicial  finding  of 
the  fact  of  Insolvency.  In  re  Jones,  123  P. 
128. 

91.  Ore  not  conclusive.  In  re  Docker-Fos- 
ter Co..  123  F.  190. 

92.  93.  In  re  Docker-Foster  Co.,  123  F. 
190.  Are  admissible  as  evidence  of  the  same 
class  or  character  as  the  books  of  the  bank- 
rupt. Hackney  v.  Hargreaves  Bros.  [Neb.] 
99  N.  "W.  675. 

The  verified  schedules  of  a  bankrupt  are 
competent  evidence  on  the  question  of  in- 
solvency, not  only  at  the  date  of  filing  but 
within  a  reasonable  time  prior  thereto,  they 


are  competent  evidence  in  a  suit  to  set  aside 
a  preferential  transfer  of  property,  of  Insol- 
vency three  Tveeks  prior  to  filing  of  petition. 
In  re  Mandel,  127  F.  863. 

Contra:  They  are  not  competent  evi- 
dence of  Insolvency  two  weeks  prior  to  the 
filing  of  the  petition.  Halbert  v.  Pranke 
[Minn.]  97  N.  W.  976.  Three  months  before 
such  proceedings  were  Instituted.  Hackney 
V.  Raymond  Bros.  Clarke  Co.  [Neb.]  94  N.  W. 
822.  Schedules  filed  In  bankruptcy  proceed- 
ings showing  an  indebtedness  of  nearly  $10,- 
000,  while  they  might  justify  an  Inference  of 
insolvency  six  weeks  prior  thereto,  are  not 
suflUcient  to  require  a  finding  of  insolvency. 
Summervllle  v.  Stockton  Mill  Co.,  142  Cal. 
529,   76  P.   243. 

94.  In  re  Docker-Foster  Co.,  123  F.  190. 

95.  Swartz  v.  Frank  [Mo.]  82  S.  W.  60. 

96.  Summervllle  v.  Stockton  Mill  Co.,  142 
Cal.  529,  76  P.  243. 

97.  See  1  Curr.  L.  325. 

»8.  Page  V.  Roberts,  J.  &  R.  Shoe  Co.  [Mo. 
App.]  78  S.  W.  52. 

99.  The  trustee  suing  to  recover  a  prefer- 
ence, and  obtaining  jvidgment  on  the  theory 
that  the  transfer  was  in  fraud  of  creditors, 
a  theory  not  urged  by  the  trustee;  on  re- 
versal the  trustee  Is  entitled  to  have  the 
trial  court  pass  on  the  question  of  preference 
and  the  appellate  court  will  not  order  judg- 
ment for  defendant.  Cullinane  v.  State  Bank 
[Iowa]   98  N.  W.   887. 

1.  See  1  Curr.  L.  325. 

2.  Paid  Hens  on  property  bought.  Arnold 
V.  Eastin's  Trustees,  26  Ky.  L.  R.  895,  76  S. 
W.  855. 

3.  Arnold  v.  Eastin's  Trustees,  25  Ky.  L,. 
R.  895,  76  S.  W.  855. 

4.  Rejected  life  Insurance  policy,  wife  kept 
it  up,  bankrupt  died  before  discharge,  held 
trustees  could  not  recover  amount  paid  on 
policy  and  were  liable  for  the  costs  of  the 
suit.     In  re  Josephson,  121  F.  146. 

5.  Action  of  replevin  brought  by  receiver 


3  Cur.  Law. 


BANKEUPTCY  §  IIB. 


467 


.  (§  10)  F.  Claims  not  reduced  to  possession  by  the  ti-ustee.* — The  trustee 
may,  subject  to  the  control  of  the  bankruptcy  court,  refuse  to  take  possession  of 
properties  that  will  be  burdensome  rather  than  profitable  to  the  estate;^  he  must 
elect,  within  a  reasonable  time,  whether  or  not  he  will  take  any  particular  property 
of  the  estate,'  and  if  he  does  not  do  so  it  is  deemed  an  election  to  reject,*  and  the 
action  of  the  district  court,  many  years  after  the  assignee's  discharge,  in  allowing 
him  to  sell  the  assets  does  not  change  this,  no  reference  being  made  to  this  claim.^" 
When  he  elects  to  reject,  the  title  to  the  asset  remains  in  the  bankrupt  ;^^  thus  the 
latter  may  recover  usurious  interest  paid  a  national  bank,  his  trustee  in  bankruptcy 
not  redvicing  the  claim  to  possession,^"  and  the  property  being  abandoned  as  value- 
less to  the  estate,  the  trustee  is  generally  precluded  from  using  the  same  upon  its 
becoming  valuable.^'  Trustees  turning  over  property  to  the  bankrupt  as  valueless, 
without  an  order  of  the  court,  the  court,  when  that  is  made  to  appear,  will  approve 
such  action  nunc  pro  tvnc.^* 

While  the  legal  title  to  property  not  scheduled  remains  in  the  bankrupt  after 
discharge,  yet  he  holds  it  in  trust  for  the  creditors  to  be  administered  by  a  trustee.'" 
Failure  by  a  bankrupt  to  schedule  a  claim  and  notify  the  trustee  of  its  existence  \5-ill 
preclude  him  from  suing  thereon.^' 

§  11.  Protection  of  trustee's  title  and  possession.  A.  Restraining  interfer- 
ence."— Courts  of  bankruptcy  have  power  to  enjoin  all  persons  within  their  re- 
spective jurisdictions,'*  although  strangers  to  the  proceeding,'"  from  doing  any  act 
that  will  interfere  with  or  prevent  the  due  administration  of  the  bankrupt  estate,  it 
cannot  enjoin  proceedings  in  a  state  court  in  an  action  against  the  banlcrupt  for 
fraud, ^°  and  the  proceedings  being  in  a  state  court,  no  rule  of  comity  requires  the 
United  States  court  to  compel  persons  whose  rights  are  seriously  jeopardized  by 
the  proceedings  in  the  state  court  to  resort  thereto  for  protection.^' 

(§  11)  B.  Actions  affecting  the  trustee's  title.''' — A  state  court  has  jurisdic- 
tion of  an  action  of  trover  brought  against  a  trustee  or  receiver  in  banlcruptcy  to 
recover  the  value  of  the  property  alleged  to  have  been  converted  by  him  as  a  part  of 
the  assets  of  the  estate.^^  No  leave  is  necessary  to  sue  a  trustee  in  bankruptcy.** 
A  bankrupt  is  not  an  indispensable  party  to  a  suit  against  his  trustee  by  one  claim- 


in  bankruptcy  with  permission  of  Federal 
court.  TJnmack  v.  Douglass,  75  Conn.  633,  55 
A.  12. 

6.  See  1  Curr.  L.  324. 

7,  S.  Fleming  v.  Courtenay  tMe.]  57  A. 
592. 

9.  Forbearance  to  claim  an  asset  ■while 
acting  as  assignee  and  for  22  years  there- 
after held  to  show  an  Intent  to  reject  it. 
Fleming  v.  Courtenay  [Me.]   57  A.  592. 

10.  His  petition  to  the  court  for  license  to 
sell  set  forth  that  no  assets  of  any  value  had 
come  into  his  possession,  and  that  he  had 
an  offer  of  $100  for  all  assets  of  whatsoever 
their  nature  belonging  to  the  estate.  The 
particular  asset  in  question  was  an  unliqui- 
dated claim.  Petition  was  made  22  years  aft- 
er discharge.  Fleming  v.  Courtenay  [Me.] 
57  A.  592. 

11.  Fleming  v.  Courtenay  [Me.]  57  A.  592. 

12.  Lasater  v.  First  Nat.  Bank  [Tex.  Civ. 
App.]  72  S.  W.  1054;  Id.,  96  Tex.  345,  72  S. 
W.  1057. 

13.  Where  an  ordinary  life  Insurance  pol- 
icy of  a  bankrupt,  having  no  cash  surren- 
der value,  is  turned  over  to  him  as  valueless 
by  the  trustees  without  an  order  of  the 
court,  and  he,  keeping  it  up,  dies  before  his 
discharge,    the    court   will    not   require    that 


the  proceeds  be  turned  over  to  the  trustees. 
The  rule  is  probably  otherwise  with  endow- 
ment, tontine,  or  other  in\'estment  policies 
having  a,  determinable  value  [Act  1898,  §  70. 
cl.  6].  In  re  Josephson,  121  F.  142;  aflirmed 
in  Meyers  v.  Josephson  [C.  C.  A.]  124  F.  734. 

14.  Turned  over  life  insurance  policy  hav- 
ing no  cash  surrender  value.  In  re  Joseph- 
son,  121  F.  142. 

15.  Though  omitted  from  the  schedules  in 
good  faith  and  by  advice  of  counsel.  Rand 
V.  Iowa  Cent.  R.  Co.,  89  N.  T.  S.  212. 

1«.  Atwood  V.  Bailey,  184  Mass.  13S,  68  N. 
E.  13;  Rand  v.  Iowa  Cent.  R.  Co.,  89  N.  T.  S. 
212. 

17.  See  1  Curr.  L.  325. 

18,  19.  In  re  Hornstein,  122  F.  266.  Re- 
straining a  claimant  from  prosecuting  a  suit 
for  conversion  against  the  trustee.  In  re 
Mertens,  131  F.  507. 

ao.     In  re  Wollock,   120  F.   516. 

21.  In  re  Hornstein,  122  F.  266. 

22.  See  1  Curr.  L.  326. 

23.  In  re  Spltzer  [C.  C.  A.]  130  F.  879. 

24.  Motion  for  leave  to  sue,  petitioner  pro- 
posing to  bring  an  action  to  foreclose  a  me- 
chanic's lien  on  the  property  of  the  bankrupt 
denied.     In  re  Smith,  121  F.  1014. 
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ing  an  interest  in  property  scheduled  by  the  bankrupt  as  his  own.'°  A  lienor  hav- 
ing intervened  in  a  bankruptcy  proceeding  is  bound  by  the  questions  adjudicated 
there.^'  The  decree  of  adjudication  being  regular  on  the  face  of  the  records,  it 
cannot  be  collaterally  attacked.^'  The  filing  of  a  suggestion  of  the  bankrupt's 
death,  without  any  further  action,  is  insufficient  to  entitle  his  widow  to  dower  as 
against  the  trustee.^'  A  reclaiming  creditor  is  entitled  to  an  inspection  of  the 
bankrupt's  accounts  and  papers  in  the  hands  of  the  trustee."" 

§  12.  Rights  of  trustee  in  pending  actions  by  and  against  banhruptj  jurisdic- 
tion of  state  courts.^" — The  adjudication  in  bankruptcy  does  not  abate  an  action 
pending  against  the  bankrupt,'^  or  take  away  the  right  of  the  state  court  to  decree 
and  enforce  a  specific  lien  upon  the  property.'"  A  trustee  in  bankruptcy  may  in- 
tervene in  a  suit  brought  by  the  bankrupt  before  the  adjudication  in  bankruptcy,'' 
and  he  may  appeal  from  the  order  denying  his  petition  of  intervention,'*  but  he  is 
not  bound  to  intervene,"  the  suit  does  not  abate  upon  his  failure  to  have  himself 
substituted  as  plaintiff,"  nor  is  the  bankrupt's  debtor  thereby  discharged  from  lia- 
bility," but  the  suit  may  still  be  prosecuted  by  the  bankrupt,"  and  this  is  so 
though  no  trustee  is  appointed.'"  In  case  the  bankrupt  ultimately  recovers  m  such 
suit,  and  any  question  arises  as  to  the  right  of  the  trustee  or  creditors  to  the  money, 
or  as  to  defendant's  being  protected  in  paying  it  to  the  proper  party,  both  may 
be  secured  by  subsequent  steps  taken  for  that  purpose.*"  A  bankrupt  continuing 
to  prosecute  or  defend  a  suit  after  adjudication,  he  cannot  subsequently  object  to  a 
judgment  obtained  therein  on  the  ground  that  the  trustee  should  have  been  substi- 
tuted for  him.*^  The  trustee  in  bankruptcy  voluntarily  appearing  in  a  proceeding 
against  the  bankrupt,  without  being  made  a  party,  has  no  standing  in  court,  where 
he  fails  to  prove  either  the  fact  or  the  date  of  the  bankruptcy,*"  but  being  made  a 
party  he  stands  in  the  same  position  as  the  defendants  with  respect  to  the  litiga- 
tion.*'   A  conditional  discharge  in  bankruptcy  providing  that  it  should  not  affect 


25.  Suit  by  bankrupt's  wife  against  his 
trustee  In  bankruptcy  to  enforce  a  resulting 
trust  of  real  estate  scheduled  by  the  bank- 
rupt as  a  part  of  his  assets.  Buckingham  v. 
Estes  [C.  C.  A.]  128  F.  584. 

26.  Is  bound  by  finding  of  debtor's  In- 
solvency, and  cannot  claim  otherwise  in  suit 
by  trustee  to  recover  an  alleged  preference. 
Des  Moines  Sav.  Bank  v.  Morgan  Jewelry  Co. 
[Iowa]  99  N.  W.  121. 

27.  Roberts  v.  Fernald  [N.  H.]  55  A.  942. 

28.  Suit  by  trustee  in  bankruptcy  to  have 
a  deed  by  the  bankrupt  to  his  wife  set  aside 
as  fraudulent.  Gray  v.  Chase,  184  Mass.  444, 
68  N.  E.   676. 

29.  In  re  Saur,  122  F.  101. 

30.  See  1  Curr.  D.  326. 

31.  Suit  to  foreclose  a  chattel  mortgage 
given  by  the  bankrupt.  Des  Moines  Sav. 
Bank  v.  Morgan  Jewelry  Co.  [Iowa]  99  N. 
"W.  121.  In  states  having  statutes  providing 
that  no  action  shall  abate  by  the  transfer  of 
any  interest  therein  during  Its  pendency, 
bankruptcy  proceedings  by  the  plaintiff  do 
not  operate  to  abate  an  action  [Code,  5  3476]. 
VVf^Usey  v.  Jewett  Bros.  &  Co.,  122  Iowa,  315, 
98  N.  W.   114. 

32.  May  foreclose  a  chattel  mortgage  giv- 
en by  the  bankrupt.  Des  Moines  Sav.  Bank 
v.  Morgan  Jewelry  Co.  [Iowa]   99  N.  W.  121. 

33.  Griffin  v.  Mut.  L.  Ins.  Co.,  119  Ga.  664, 
46  S.  B.  870.  May  intervene  and  contest  the 
validity  or  existence  of  the  lien  sought  to  be 
enforced  and  In  case  the  validity  of  the  lien 
be  denied  he  may  be  awarded  the  property. 
Des  Moines  Sav.  Bank  v.  Morgan  Jewelry  Co. 


[Iowa]  99  N.  W.  121.  May  Intervene  In  a 
suit  to  enforce  an  equitable  Hen  against  the 
bankrupt's  property.  Snyder  v.  Smith 
[Mass.]  69  N.  B.  1089.  Sections  lib  and  lie 
simply  provide  for  the  taking  care  of  suits 
already  begun  prior  to  the  adjudication, 
and  is  not  a  limitation  upon  the  right  of 
a  trustee  to  appear  in  any  suit,  but  rather 
provides  the  manner  of  procedure  with  ref- 
erence to  suits  already  begun,  and  which 
may  affect  the  estate  of  the  bankrupt. 
Friedman  v.  Verohofsky,  105  111.  App.  414. 

34.  Snyder  v.  Smith  [Mass.]   69  N.  B.  1089. 

35,  36,  37.  Griffin  v.  Mut.  D.  Ins.  Co.,  119 
Ga.  664,  46  S.  B.  870. 

."18.  Griffin  v.  Mut.  L.  Ins.  Co.,  119  Ga.  664, 
46  S.  B.  870;  Wilsey  v.  Jewett  Bros.  &  Co., 
122  Iowa,  315,  98  N.  W.  114. 

39,  40.  Griffin  v.  Mut.  L.  Ins.  Co.,  119  Ga. 
664,   46  S.  B.  870. 

41.  Where  pending  a  suit  to  set  aside  an 
alleged  fraudulent  conveyance  of  land  the 
judgment  debtors  were  adjudged  bankrupts, 
and  they  were  permitted  to  set  up  such 
fact  In  such  suit  by  supplemental  answer, 
but  failed  to  urge  therein  that  the  action 
should  have  been  prosecuted  In  the  name 
of  the  trustee,  such  objection  cannot  be  sub- 
sequently considered.  Hillyer  v.  Le  Hoy,  84 
App.  Div.  129,  82  N.  T.  S.  80. 

42.  Cannot  question  the  validity  of  an  at- 
tachment issued  against  such  defendant.  A. 
Lehmann  &  Co.  v.  Rivers,  110  La,  1079,  35 
So.  296. 

43.  It  Is  not  necessary  that  the  pleadings 
state    a    cause    of    action    as    against    him. 
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a  certain  pending  suit  until  final  judgment  therein,  and  that  as  to  such  judgment 
the  discharge  should  have  the  same  force  that  it  would  have  if  the  judgment  had 
been  recovered  after  the  application  for  the  discharge,  and  before  the  granting  of 
the  same,  permits  the  prosecution  of  such  suit.*^ 

§  13.  Management  of  the  property  and  reduction  to  money." — The  courts  of 
bankruptcy  have  the  power  to  collect,  reduce  to  money,  and  distribute  all  property 
in  the  possession  of  the  debtor  when  the  proceedings  are  instituted,*'  and  they  are 
not  limited  to  the  resultant  interest  of  the  bankrupt  therein.*'  A  bankruptcy  court 
having  in  its  possession  a  fund  touching  which  there  is  a  dispute  may,  by  virtue 
of  its  inherent  powers,  determine  the  right  to  the  fund  thus  in  its  possession;*'  it 
may  marshal  assets  in  the  hands  of  a  trustee,**  compel  the  assignee  under  a  void 
state  assignment  to  render  an  account,°°  and  the  court  may,  in  its  discretion,  turn 
over  the  property  of  a  bankrupt  to  a  lienor  whose  lien  is  equal  to  the  value  thereof.'* 
An  insurer  is  entitled  to  have  the  property  talcen  care  of  and  proof  of  loss  made."'' 
Being  an  officer  of  the  court,  and  as  such  subject  to  its  direction  in  all  matters 
concerning  money  or  property  which  may  have  come  into  his  possession  by  virtue  of 
his  office,'*  the  trustee  may,  under  the  direction  of  the  court,  make  the  necessary  pay- 
ments to  mature  a  tontine  life  insurance  policy  payable  to  the  bankrupt,  his  assigns 
or  legal  representatives,  it  being  clearly  for  the  benefit  of  the  estate  to  so  do.°*  A 
bankrupt's  receiver  and  trustee  talring  possession  of  property  in  the  hands  of  the 
bankrupt  at  the  time  of  filing  the  petition  are  not  liable  in  conversion  to  the  seller 
to  the  bankrupt  by  selling  the  same  under  order  of  the  court,  such  seller  not  elect- 
ing to  rescind  for  fraud  until  after  the  institution  of  the  bankruptcy  proceedings."* 
A  trustee  in  bankruptcy  is  liable  upon  a  reversal  of  a  judgment  recovered  by  him 
for  a  fund  paid  him  under  such  judgment,  and  that  his  attorney  retained  a  part 
thereof  for  fees  and  disbursements  is  no  defense,"'  but  the  court  of  bankruptcy  can- 
not summarily  require  him  to  pay  a  judgment  for  costs  rendered  against  him  in 
another  jurisdiction,  there  being  no  funds  of  the  estate  in  his  hands."  A  state 
court  has  jurisdiction  to  appoint  an  auditor  to  distribute  the  fund  arising  on  fore- 
closure of  the  real  estate  of  a  bankrupt."* 


Latimer  v.  McKlnnon,  85  App.  Dlv.  224,  83  N. 
T.  S.  315.  He  can  raise  no  issue  the  bank- 
rupt could  not  raise,  and  is  bound  by  the  is- 
sues tendered  by  the  latter  In  his  answer. 
The  trustee  cannot  admit  away  by  his  an- 
swer any  defense  the  banlcrupt  had.  Id. 
In  New  York,  the  supplemental  complaint 
bringing  in  as  a  party  defendant's  trustee  in 
bankruptcy  may  demand  the  "same  judg- 
ment as  the  original  complaint"  there  being 
no  answer  in  the  case  [Code  Civ.  Proc.  § 
1207].    Id. 

44.  Standard  Sewing  Mach.  Co.  v.  Alex- 
ander [S.  C]   47  S.  E.  711. 

45.  See  1  Curr.  L.  326. 

46.  In  re  Union  Trust  Co.  [C.  C.  A.]  122 
F.   937. 

47.  May  sell  the  property  free  from  In- 
cumbrances. In  re  Union  Trust  Co.  [C.  C. 
A.]   122  P.  937. 

48.  This  rule  is  not  peculiar  to  bankruptcy 
courts.  In  re  Antigo  Screen  Door  Co.  [C. 
C.  A.]  123  P.  249.  Receiver  obtained  peace- 
able possession  of  property  of  the  bankrupt, 
though  a  warehouseman  claimed  to  be  in 
actual  possession  thereof  and  had  issued  re- 
ceipts therefor  to  the  bankrupt  who  had 
transferred  the  same,  such  property  was 
sold  by  order  of  the  court,  the  holders  of  the 
warehouse  receipts  agreeing  thereto  by  stip- 


ulation, held,  court  had  Jurisdiction  to  de- 
termine the  ownership  of  the  fund.  In  re 
Rodgers   [C.  C.  A.]   12B  F.  169.  i 

49.  As  between  a  partnership  and  indi- 
vidual creditors.  Burleigh  v.  Foreman  [C.  C. 
A.]   125  F.   217. 

50.  Where  he  appears  and  submits  his  ac- 
count and  enters  upon  a  hearing  without  ob- 
jection, the  court  does  not  lose  jurisdiction 
to  require  him  to  turn  over  the  property  to 
the  trustee  because  he  asserts  title  to  a  part 
of  such  property  in  himself.  In  re  Thomp- 
son  [C.   C.  A.]    128  F.   675. 

Bl.  The  entire  assets  of  a  bankrupt  being 
mortgaged  for  more  than  their  value,  the 
bankruptcy  court  will  permit  them  to  be 
turned  over  to  the  mortgagee,  without  preju- 
dice to  the  right  of  the  trustee,  or  the  cred- 
itors of  the  bankrupt,  to  contest  the  valid- 
ity of  the  mortgage  by  suit  or  otherwise  in 
any  court  having  jurisdiction.  Equitable 
Loan  &  Security  Co.  v.  Moss  &  Co.  [C.  C.  A.] 
125  F.   609. 

52.  Puller  V.  N.  T.  Fire  Ins.  Co.,  184  Mass. 
12,  67  N.  E.  879. 

53.  In  re  Howard,  130  F.  1004. 

54.  In  re  Mertens,  131  P.  972. 

55.  In  re  Mertens,  131  P.  507. 

56.  57.     In  re  Howard,  130  P.  1004. 

58.     In  this   case  the  attorneys  consented. 
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Sale  by  trustee.''^ — The  sale  by  a  trustee  is  a  judicial  one.'"  A  court  of  bank- 
ruptcy has  jurisdiction  to  order  the  sale  of  the  nonexempt  property  of  the  bank- 
rupt, free  from  incumbrances/^  the  lienor  should  be  notified,"^  though  he  may 
waive  such  requirement. °'  In  the  absence  of  some  special  direction  in  the  order  of 
sale  of  real  estate  of  a  bankrupt,  the  trustee  sells  only  the  interest  of  the  bankrupt 
therein,'*  one  claiming  an  adverse  interest  to  the  bankrupt,  and  who  is  a  stranger 
to  the  proceedings,  is  not  affected  by  the  sale,'^  and  has  no  interest  in  the  proceeds,"" 
nor  has  the  bankruptcy  court,  after  the  property  has  been  sold  and  conveyed,  juris- 
diction to  adjudicate  the  rights  of  such  claimant  therein,'^  nor  are  such  facts 
grounds  for  setting  aside  the  sale."'  The  referee  has  discretionary  power  to  direct 
a  private  sale  of  the  bankrupt's  estate,"'  without  notice  to  the  creditors,"*  and  such 
action  of  the  referee  ought  not  to  be  disturbed  unless  it  clearly  appears  that  his 
discretion  was  improvidently  exercised.^^  An  agreement  to  refrain  from  bidding  at 
the  sale,  profits  to  be  divided,  is  void.'^  A  proper  sale  by  a  trustee  in  bankruptcy  is 
a  condition  precedent  to  a  valid  conveyance.^'  Whenever  practicable  the  property 
must  be  sold  subject  to  the  court's  approval,'*  in  such  cases  no  title  passes  until 
the  sale  is  confirmed,''^  and  the  purchaser  has  the  burden  of  proving  that  it  was 
impracticable  to  make  the  sale  subject  to  the  court's  approval.'"  This  approval 
need  not  always  be  formal,"  acquiescence,'^  or  use  of  the  proceeds,'"  may  meet  the 
requirements  of  the  statute.  Confirmation  of  a  sale  by  a  trustee  is  equivalent  to  a 
prior  order.'"  The  disapproval  of  a  sale  by  a  referee  where  no  attempt  is  made  to 
review  it  is  equivalent  to  disapproval  by  the  court.'^  A  court  of  bankruptcy  has  the 
power  to  set  aside,  in  its  discretion  a  sale  of  the  bankrupt's  property,*^  as-  where 
more  can  be  obtained  therefor,*'  or  where  parties  are  prevented  from  bidding  with- 
out fault  upon  their  part,'*  and- this  is  so  though  the  order  of  the  referee  to  sell 


held  that  while  this  would  estop  them  still 
it  made  no  difference.  Furth  v.  Stahl,  205 
Pa.   439.  55  A.  29. 

.-.9.     See  1  Curr.  K  327. 

80.  As  to  payment  of  taxes  realized  by  a 
"judicial  sale"  of  the  property.  In  re  Har- 
vey,, 122  P.  745. 

eil  Where  a  mortgage  thereon  is  of  such 
an  amount  as  to  render  it  doubtful  whether 
the  equity  of  redemption  Is  of  any  value. 
The  questions  between  the  trustee  and  mort- 
gagee being  such  as  could  not  be  settled  for 
a  long  time,  and  the  expense  of  keeping  the 
property  large,  a  sale  of  the  entire  property 
without  prejudice  to  the  conflicting  claims  of 
the  mortgagee  and  the  trustee  to  the  pro- 
ceeds is  justifiable.  In  re  Union  Trust  Co. 
[C.  C.  A.]  122  P.  937. 

Even  though  a  mortgage  has  been  given 
on  such  assets  to  secure  its  bonds.  In  re 
Shoe  &  Leather  Reporter  [C.  C.  A.]  129  P. 
588.  Where  by  a  prompt  sale,  accruing  in- 
terest and  taxes  would  be  saved,  and  the 
sale  could  be  made  by  the  trustee  for  leas 
expense  than  by  the  sheriff,  and  the  estate 
could  be  settled  more  promptly,  and  the  wife 
of  the  bankrupt  had  deeded  to  the  trustee 
her  dower  interest  in  the  land,  held  such 
sale  properly  ordered.  In  re  Keet,  128  F. 
651;  In  re  Prince,  131  F.  546.  See  1  Curr. 
L.  327,  n.   84. 

62.  Lienor  resided  In  another  state.  In  re 
Wilka,  131  P.  1004. 

63.  By  making  no  objection  to  the  sale 
on  the  hearing  of  the  petition  for  confirma- 
tion.    Keyser  v.  Wessel  [C.  C.  A.]  128  P.  281. 

64.  65,  66,  67,  68.  In  re  Muhlhauser  tC.  C. 
A.]   121  F.  669. 

69,  70,  71.     In  re  Hawkins,  125  F.  633. 


72.  Agreement  was  entered  Into  after 
some  bids  had  been  made  and  sale  was  still 
open.  Fisher  v.  Hampton  Transp.  Co.  [Mich.] 
98  N.  W.  1012. 

73.  Proper  sale  of  equity  of  redemption  is 
necessary  before  suit  to  redeem  can  be  main- 
tained. Davis  V.  Ives,  75  Conn.  611,  54  A. 
922. 

74.  Even  though  it  brings  more  than  75 
per  cent  of  the  appraised  value.  In  re  Shea 
[C.  C.  A.]  126  P.  153.  The  express  prohibi- 
tion In  §  70  against  selling  for  less  than  75 
per  cent  without  such  approval  does  not  by 
implication  qualify  the  preceding  words  so 
that  on  a  sale  for  more  than  that  approval 
need  not  be  sought.  Davis  v.  Ives,  76  Conn. 
611,   54  A.  922. 

75.  In  re  Shea  [C.  C.  A.]   126  F.  153. 

76.  Davis  V.  Ives,  75  Conn.  611,  54  A.  922. 
78,   79.     In   re    Shea   [C.   C.   A.]    126   F. 


T7, 

153. 
80. 
81. 
82. 
83. 


In  re  Harvey,   122  P.  745. 

Davis  V.  Ives,  75  Conn.  611,  54  A.  922. 

In  re  Shea  [C.  C.  A.]  120  P.  153. 

Where  would-be  bidders  were  pre- 
vented, without  fault  on  their  part,  from 
bidding  at  the  sale,  the  court  may  set  the 
sale  aside  upon  their  agreeing  to  bid  three 
times  the  amount  realized,  though  the  sale 
was  for  the  full  appraised  value,  and  in  such 
a  case  it  Is  not  necessary  that  the  court  find 
that  the  property  was  worth  more  than  the 
sum  realized.  In  re  Shea  [C.  C.  A.]  126  P. 
153.  Will  not  be  set  aside  at  the  instance  of 
one  who  has  no  other  interest  than  the  de- 
sire to  become  the  purchaser  at  a  resale  and 
who  offers  to  make  a  higher  bid.  In  re  Bel- 
den,  120  P.  524. 

84.     Seasonably  advised  officer  of  their  in- 
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did  not  require  the  sale  to  be  made  subject  to  the  approval  of  the  court,*'  and  such 
action  of  the  court  is  not  reviewable  unless  there  is  a  clear  abuse  of  power."  A 
decree  of  the  bankruptcy  court  cannot  be  attacked  in  a  collateral  proceeding." 

§  14.  Claims  against  the  estate  and  proof  and  allowance.  A.  Claims  prov- 
able.'"— Claims  may  be  provable,  but  not  allowable.*'  A  debt  in  order  to  be  prov- 
able must  be  a  fixed  liability,  absolutely  owing  at  the  time  of  the  filing  of  the 
petition  against  the  bankrupt.""  Contingent  liabilities  are  not  provable."^  An  an- 
nuity dependent  upon  life  may  be  proven  in  bankruptcy,'^  but  not  where  dependent 
upon  a  contingency  which  may  or  may  not  happen."'  Attorneys'  fees  provided  for 
in  a  bankrupt's  note  which  is  placed  in  the  hands  of  an  attorney  for  collection  be- 
fore the  filing  of  the  petition  against  the  bankrupt  are  provable  claims,**  as  is 
a  stockholder's  liability  after  being  established  by  a  decree.'"  Claims  arising  in 
tort,  but  which  may  also  be  treated  as  arising  upon  an  implied  contract,'"  those 
arising  from  transactions  in  which  the  bankrupt  is  the  undisclosed  principal,"  and 
rent  due  upon  a  lease,  are  provable  claims."  In  states  allowing  a  wife  to  contract 
with  her  husband  for  compensation  for  her  services  rendered  in  her  husband's  busi- 
ness outside  the  family  relation,  the  wife  of  a  bankrupt  may  prove  a  claim  for 
services  rendered  under  such  a  contract  against  his  estate  in  bankruptcy."  ISTotes 
signed  by  a  bankrupt  firm  which  include  claims  on  which  one  of  the  partner*  is  not 
primarily  liable  are  prima  facie  debts,  provable  against  the  firm's  estate.^  Dam- 
ages for  breach  of  a  contract,  the  breach  occurring  at  or  before  the  filing  of  the 
petition  in  bankruptcy,  may  be  proven,*  but  no  damage  being  sustained,  stipulated 


tentlon,  but  he  faHed  to  notify  them  of  time 
of  sale.  In  re  Shea  [C.  C.  A.]  126  P.  153. 
Upon  their  giving  security  to  make  a  sub- 
stantially higher  bid  for  the  property  at  a 
resale.     In  re  Shea,  122  F.  742. 

85.  In  re  Shea,  122  F.   742. 

86.  In  re  Shea  [C.  C.  A.]   126  F.  153. 

87.  Courts  will  not  partition  land  con- 
trary to  the  bankruptcy  court's  decree. 
Trumbo  v.  Fulk  [Va.]   48  S.  E.   525. 

88.  See  1  Curr.  L.  327. 

89.  In  re  Hornstein,  122  F.  266.  That  a 
debt  may  be  defeated  by  the  plea  of  limita- 
tions does  not  render  it  nonprovable.  Har- 
gadine-McKittrick  Dry  Goods  Co.  v.  Hudson 
[C.  C.  A.]   122  F.   232. 

90.  In  re  Keeton,  Stell  &  Co..  126  F.  426, 
429. 

XOTB.  Fixed  liabilities — Jadgrments  otber 
ttaun  for  allmojiy:  There  are  very  few  deci- 
sions on  this  point,  there  being  a  direct  con- 
flict between  them.  In  re  Alderson,  98  F. 
588,  held  that  a  judgment  Imposing  a  fine 
for  unlawful  retailing  was  a  provable  debt, 
while  in  In  re  Moore,  111  F.  145,  the  court 
expressly  refused  to  follow  the  preceding 
case.  See,  also.  In  re  Baker,  96  F.  954;  In 
re  Hubbard,  98  F.  710,  and  In  re  Lipman,  94 
F.  353. — ^From  note  to  Cobb  v.  Overman  [U. 
S.]  54  L.  R.  A.  369.     See  1  Curr.  L..  327,  n.  97. 

91.  Contingent  liability  on  bond.  Leader 
V.  Mattingly  [Ala.]  37  So.  270. 

92.  Dunbar  V.  Dunbar.  190  U.  S.  340,  23 
S.  Ct.   757,   47  Law.  Ed.   1085. 

93.  Annuity  to  divorced  wife  "during  her 
life  or  until  she  remarries,"  held  nonprov- 
able. Dunbar  v.  Dunbar,  190  U.  S.  340,  23  S. 
Ct.  757,  47  Law.  Ed.  1085. 

94.  Merchants'  Bank  v.  Thomas  [C.  C.  A.] 
121  F.  306.  Note  not  placed  In  the  hands  of 
a  lawyer  for  collection  until  after  the  filing 


of  the  petition,  though  due  at  the  time  of 
such  filing,  held,  attorney's  fees  not  prov- 
able. In  re  Keeton,  Stell  &  Co.,  126  F.  426, 
429. 

95.  Where,  by  suit,  the  Indebtedness  of 
an  insolvent  corporation  was  fixed  at  about 
2-3  of  its  stock  and  a  judgment  was  ren- 
dered against  it  for  that  sum  and  against 
the  stockholders  severally  for  an  amount 
equal  to  the  par  value  of  the  stock  held  by 
each,  held  that,  as  against  a  nonresident 
stockholder  not  a  party  to  nor  appearing  in 
the  suit,  the  decree  being  rendered  prior  to 
his  being  adjudged  a  bankrupt,  made  the 
claim  against  him  on  account  of  such  stock- 
holder's liability  a  provable  debt.  Dlght  v. 
Chapman  [Or.]  75  P.  585. 

90.     In  re  Filer,  125  F.  261. 

97.  Bankrupt  who  was  in  the  employ  of 
a  firm  of  brokers  caused  them  to  purchase 
stock  on  fictitious  orders  purporting  to  have 
been  given  by  customers,  such  purchases 
being  in  fact  intended  for  his  own  beneflt. 
In  re  Filer,  125  Fed.  261. 

98.  In  re  Hinckel  Brewing  Co,,  123  P.  942. 

TfOTB.  Leases,  renti  Excepting  Pennsyl- 
vania, the  courts  all  hold  that  rent  which 
has  not  accrued  at  the  time  of  the  adjudi- 
cation is  not  provable.  In  re  Arnsteln,  101 
F.  706;  In  re  Mahler,  105  F.  428;  Atkins  v 
Wilcox  [C.  C.  A.]  105  P,  596,  53  L.  R.  A.  118. 
But  see  In  re  Gerson,  2  Am.  Bankr.  R.  170 
8  Pa.  Dlst.  R.  277;  In  re  Goldstein,  2  Am! 
Bankr.  R.  603. — From  note  to-Cobb  v  Over- 
man [U.  S.]  54  L.  R.  A.  369. 

99.  Pennsylvania  P.  L.  1893,  344.  In  re 
Domenig,  128  F.  146. 

1.  Merchants'  Bank  v.  Thomas  fC.  C  AT 
121  P.  306.  '' 

2.  In  re  Adams,  130  P.  381;  In  re  Fred- 
erick L.  Grant  Shoe  Co.  [C.  C  A  ]  130  F 
881,     See  1  Curr.  L.  327,  n.  98. 
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damages  cannot  be  proven/  nor  damages  contingent  upon  a  lessor's  re-entry,  or  re- 
letting premises  leased  by  the  bankrupt.*  The  liability  of  a  surety  is  not  provable 
until  the  principal's  liability  is  fixed/  nor  is  the  contingent  liability  of  a  bankrupt 
to  his  surety  provable.®  An  annual  license  fee  imposed  by  a  state  on  corporations 
is  not  provable  against  the  estate  of  a  bankrupt  corporation  before  the  fee  for  the 
year  is  assessed  or  collectible,'  nor  is  the  unliquidated  liability  of  the  bankrupt  on  a 
deficiency  judgment  provable.'  A  creditor  vrhose  claim  is  secured  or  partly  paid 
by  an  accommodation  indorser  may  prove  his  claim  to  the  full  amount,  and  exclude 
from  the  bankrupt  estate  the  avails  of  such  security  or  part  payment.'  In  states 
where  the  separate  property  of  a  married  woman  is  liable  in  equity  for  obligations 
incurred  in  business  in  which  she  is  engaged  on  her  own  account,  such  obligations 
are  provable  against  her  estate  in  bankruptcy."  A  partner's  individual  debt  can- 
not become  an  obligation  of  the  firm  unless  the  creditor  assents  thereto,  so  as  to  pre- 
clude the  latter  from  proving  it  against  the  individual's  bankrupt  estate.^^  It  may 
be  shown  that  a  note  signed  and  sealed  by  the  individual  members  of  a  bankrupt 
partnership  was  given  for  money  lent  to  the  firm  and  used  in  the  firm  business,  and, 
as  such,  provable  against  the  partnership  estate  in  bankruptcy/^  also  parol  evi- 
dence is  admissible  to  show  that  partner's  joint  notes  are  in  fact  firm  debts.^'  A 
elaimalht  for  goods  fraudulently  obtained  by  a  bankrupt  cannot  file  a  claim  for 
goods  sold  and  delivered  under  the  contract  and  at  the  same  time  file  a  claim  for  a 
return  of  the  goods  sold  remaining  in  the  bankrupt's  possession  at  the  time  of  the 
filing  of  the  petition.'^*  A  surety  for  a  bankrupt  who  has  discharged  the  debt  either 
before  or  after  the  bankruptcy  of  his  principal  is  subrogated  to  the  rights  of  the  cred- 
itor.*" A  loan  made  by  a  wife  to  her  husband  from  her  separate  estate  is  provable  as 
a  debt  against  his  bankrupt  estate,  without  regard  to  its  enforceability  under  the  law 
of  the  state,  the  contract  being  valid  in  equity.'-'  Unliquidated  claims  arising  upon 
a  contractual  obligation  or  promise  of  the  bankrupt  may  be  liquidated  and  then 
proven  /'  this  does  not  include  statutory  liabilities,*'  and  refers  only  to  claims  whose 


3.  Northwest  Fixture  Co.  v.  Kllbourne  & 
Clark  Co.  [C.  C.  A.]  128  F.  256. 

4.  A  lessor  Is  not  entitled  to  prove  a  claim 
for  damages  against  the  lessee's  bankrupt 
estate  for  breach  of  a  covenant  in  the  lease, 
that  in  case  of  the  latter's  bankruptcy 
the  lessor  might  re-enter  and  the  lessee 
would  be  liable  for  damages  sustained  by 
the  lessor  on  account  of  the  premises  being 
unleased  or  being  let  for  the  remainder  of 
the  term  for  less  rent.  In  re  Shaffer,  124 
F.  111. 

6.  Bankrupt  as  surety.  In  re  Wiseman, 
123  F.  185.  An  orphan's  court  in  Pennsyl- 
vania entering  a  decree  nisi  and  later  con- 
firming it  absolute,  adjudicating  the  account 
of  an  administrator  and  ordering  a  distri- 
bution, which  latter  part  was  later  suspend- 
ed and  the  administrator  ordered  to  hold  the 
balance,  fixes  the  liability  of  the  adminis- 
trator and  his  sureties  so  that  a  subsequent 
administrator  may  prove  the  same  against 
a  surety's  bankrupt  estate.  Hibberd  v.  Bai- 
ley [C.  C.  A.]  i29  F.  575. 

6.  Under  Act  1898,  §  571,  it  Is  the  creditor's 
claim  only  that  is  provable.  Insley  v.  Gar- 
aide  [C.  C.  A.]  121  F.  699. 

7.  Is  not  a  contractual  obligation  attach- 
ing by  implication  from  the  inception  of  the 
company,  and  hence  is  not  provable  under 
.A.ct  1898,  §  64,  cl.  4,  including  debts  founded 
on  contracts  express  or  implied.  In  re  Dan- 
ville  Rolling, Mill  Co.,  121  F.   432. 

8.  In  re  Kahn,  121  F.  412. 


9.  In  re  Noyes  Bros.  [C.  C.  A.]  127  F.  286. 

10.  Florida.  MacDonald  V.  Tefft-Weller 
Co.  [C.  C.  A.]  128  F.  381. 

11.  The  debt  was  entered  on  the  books  of 
the  firm  as  a  firm  debt  and  payments  made 
thereon  by  firm  checks.  In  re  VS^iseman,  123 
F.  187.     See  1  Curr.  L.  328,  n.  13-16. 

12.  Davis  V.  Turner  [C.  C.  A.]  120  F.  605. 
See  1  Curr.  L.  328,  n.  13-16. 

13.  In  re  Li.  B.  Weisenberg  &  Co.,  131  F. 
517.  Evidence  that  though  the  notes  were 
signed  by  all  the  partners,  the  money  was 
divided  among  them  individually,  held  sufli- 
cient  to  show  the  debt  not  a  firm  debt,  also 
that  the  testimony  of  the  cashier  of  the  bank 
making  the  loan  was  not  admissible  on  the 
question.     Id. 

14.  Bankrupt  made  false  representations 
as  to  solvency.  The  seller  by  filing  for  goods 
sold  and  delivered  under  the  contract  and 
not  for  the  possession  of  the  goods  obtained 
by  fraud  or  for  their  value  as  damages, 
where  possession  could  not  be  obtained, 
elected  to  affirm  the  contract  and  thereafter 
could  not  split  his  demand.  In  re  Hilde- 
brant,  120  F.  992. 

15.  Livingstone  v.  Heineman  tC  C.  A.] 
120  F.  786. 

16.  James  v.  Gray  [C.  C.  A.]  131  F.  401. 
But  this  is  not  true  where  the  property 
transferred  was  received  from  the  husband 
as  a  gift.     In  re  Tucker,  131  F.  647. 

17.  Old  Colony  Boot  &  Shoe  Co.  v.  Parker- 
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amount  is  uncertain.^*  A  creditor  having  a  provable  debt,  though  the  amount  is  un- 
liquidated, having  filed  a  petition  against  his  debtor,  and  a  jury  trial  being  demanded 
thereon,  the  petitioner's  claim  may  be  determined  and  liquidated  upon  the  same 
trial.'"'  Claims  for  an  indebtedness  arising  between  the  filing  of  an  involuntary 
petition  and  adjudication  cannot  be  proven.  ^^ 

(§  14)  B.  Proof  of  claims.'^'' — The  proof  of  claims  is  not  an  "action"  or 
"suit"  against  the  bankrupt.^'  No  proof  of  debt  can  be  made  after  the  expiration 
of  one  year  after  the  adjudication,  except  in  those  cases  where  the  period  is  ex- 
tended by  the  act  to  not  exceeding  one  year  and  six  months^*  and  this  is  true, 
though  the  debt  is  unscheduled,  the  creditor  having  no  notice  of  the  bankruptcy  pro- 
ceedings, aad  the  estate  being  stiU  undistributed,""  nor  is  this  time  extended  by  the 
fact  that  a  composition  is  effected.""  This  provision, is  a  statute  of  limitations,-^ 
and  hence  is  not  blading  upon  the  United  States."'  The  claim  of  an  assignee  under 
an  assignment  for  the  benefit  of  creditors  for  his  expenditures  need  not  be  proved 
within  one  year  after  adjudication  in  order  to  be  allowed."'  Taxes  accruing  after 
adjudication  need  not  be  proved  like  ordinary  debts.'"  Holders  of  notes  of  a  bank- 
rupt partnership,  also  indorsed  by"  the  individual  partners,  may  at  their  election 
prove' the  same  as  individual  debts  of  one  of  the  partners.'^  Taking  a  new  prom- 
ise after  proof  of  debt  does  not  preclude  the  creditor  from  maintaining  his  proof, 
while  at  the  same  time  proeeediag  against  the  bankrupt  personally  on  the  new 
promise,  so  long  as  he  receives  but  one  satisfaction  for  the  debt,'"  nor  is  the  seller 
of  goods  estopped  to  bring  an  action  for  fraud  by  proving  the  notes  given  for  the 
purchase  price."  The  separate  proof  of  an  unsecured  claim  does  not  debar  a  cred- 
itor from  subsequently  proving  a  balance  due  on  a  secured  claim  after  the  security 
has  been  exhausted.'*  Choses  in  action  which  have  been  assigned  before  a  petition 
is  filed  should  be  proved  by  the  assignee  as  the  real  party  in  interest.'"  A  creditor 
may  in  good  faith  sell  and  dispose  of  an  account  or  other  obligation  held  against 
a  bankrupt  debtor,  regardless  of  the  question  of  insolvency  or  notice  thereof." 

A  claim  may  be  proven  by  filing  a  petition  in  the  bankruptcy  proceedings.'^ 


Sampson-Adams  Co.,  183  Mass.  557,  67  N.  B. 
870. 

18.  Liability  of  a  director  of  a  corpora- 
tion. Old  Colony  Boot  &  Shoe  Co.  v.  Par- 
ker-Sampson-Adams Co.,  183  Mass.  557,  67  N. 
B.  870. 

19.  Tlie  claim  of  a  surety  for  a  bankrupt 
is  not  "liquidated  by  litigation"  where  the 
litigation  Is  between  the  principal  creditor 
and  the  surety  to  determine  the  latter's  lia- 
bility, the  amount  not  being  in  controversy. 
In  re  B.  O.  Thompson's  Sons,  123  F.  174.  A 
claim  against  the  estate  of  a  bankrupt  for 
sums  obtained  from  his  employers  by  for- 
ging Indorsements  on  checks  and  cashing 
same,  by  taking  cash  from  the  drawer,  and 
by  inducing  them  to  purchase  stocks  on 
false  and  fictitious  orders,  is  not  unliqui- 
dated where  the  amounts  taken  from  and 
paid  out  by  the  claimants  are  certain.  In 
re  Filer,  125  F.  261. 

20.  In  re  Frederic  Ij.  Grant  Shoe  Co.,  125 
F.   576. 

21.  Claims  for  labor  and  materials  fur- 
nished between  such  dates  in  pursuance  of 
a  contract  entered  into  before  filing  the  pe- 
tition, but  being  executory  at  that  date,  held 
could  not  be  proved.  In  re  Adams,  130  F. 
381 

22.  See  1  Curr.  L.   328. 

23.  In  states  where  a  wife  cannot  sue 
her  husband  except  for  divorce  or  to  recover 


her  separate  property  after  his  desertion, 
she  may  nevertheless  prove  a  claim  against 
his  bankrupt  estate  [Pennsylvania  statute  of 
1893  (P.  L.  345,  §  3)].  In  re  Domenig,  128 
F.  146.  Statutes  forbidding  a  husband  and 
wife  from  testifying  against  each  other  do 
not  render  the  testimony  of  a  wife  incom- 
petent in  support  of  a  claim  filed  by  her 
against  her  husband's   bankrupt   estate.     Id. 

24.  In  re  Paine,  127  F.  246. 

25.  His  remedy  is  an  action  at  law  to  re- 
cover upon  the  debt.  Santa  Rosa  Bank  v. 
White,  139  Cal.  703,  73  P.  577;  In  re  Muskoka 
Lumber  Co.,   127  F.   886. 

ae.     In  re  Brown,  123  F.  336. 
27,  28.     In  re  Stoever,  127  F.  394. 

29.  It  is  a  controversy  arising  out  of  the 
settlement  of  the  estate  of  the  bankrupt.  In 
re  Levitt,   126   F.   889. 

30.  In  re  Prince,  131  F.  546. 

81.  Buckingham  v.  First  Nat.  Bank  [C. 
C.  A.]   131  F.   192. 

32.  Dowse  V.  Hammond  [C.  C.  A.]  130  F. 
103. 

33.  Standard  Sew.  Mach.  Co.  v.  Alexander 
[S.  C]    47  S.  E.  711. 

34.  In  re  Ball,   123  F.  164. 

85.  Leighton  v.  Kennedy  [C.  C.  A.]  129  F. 
737. 

36.  Hackney  v.  Hargreaves  Bros.  [Neb.] 
99  N.  "W.  675. 

37.  Petition     filed     by      bankrupt's     wife 
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In  the  proof  of  a  claim,  absence  of  a  date  is  a  fatal  defect,"  but  failure  to  have 
the  title  of  the  court  at  the  head  thereof  is  not  fatal.'"  Items  of  the  account  con- 
stituting the  consideration  should  be  specified/"  and  sworn  to  in  the  proof,*^  and  if 
the  creditor's  claim  is  based  on  notes,  they  should  be  produced  and  filed.*'  A 
notary  public  may  administer  the  oath  to  a  proof  of  claim,*'  and  the  signature  and 
seal  of  the  notary  are  prima  facie  sufficient  authentication,  whether  he  be  a  notary 
of  the  state  where  the  bankruptcy  proceedings  are  pending  or  not.**  The  proof 
of  claims  may  be  amended  subsequent  to  one  year  after  the  adjudication,*"  and  such 
amendments  may  be  substituted,  with  the  trustee's  consent,  for  the  defective  orig- 
inal proof,  although  an  appeal  has  been  taken  by  the  trustee  from  a  decree  of  the 
bankruptcy  court  permitting  the  owners  of  the  claim  to  prove  as  creditors.**  One 
cannot  by  the  amendment  of  prior  proofs  introduce  proof  of  an  entirely  new  claim 
upon  a  separate  contract,*^  nor  will  a  claim  unconditionally  withdrawn  prior  to  the 
expiration  of  the  year  serve  as  a  basis  for  filing  a  claim  as  an  amendment  thereof.*" 
'The  petition  of  the  trustee  for  an  order  for  a  re-examination  of  a  claim  need  only 
allege  facts  which  if  true  are  a  sufficient  cause  for  the  re-examination  of  the  claim.*" 
A  referee  may,  in  an  order  for  the  examination  of  a  nonresident  creditor,  permit 
him  to  appear  before  the  referee  in  the  district  in  which  he  resides.'"  ' 

(§  14)  C.  Contest  of  claims." — One  having  submitted  himself  and  his  claim 
to  property  in  the  possession  of  the  bankrupt  to  the  jurisdiction  of  the  bankruptcy 
court,  he  is  bound  to  prosecute  his  claim  in  such  court.°^  Disputes  as  to  the  validity 
of  certain  claims  arising  at  the  first  meeting  of  creditors,  the  right  to  continue  the 
hearing  of  such  contests  is  within  the  discretion  of  the  referee.^'  The  bankrupt 
may  object  to  the  allowance  in  composition  of  claims  offered  for  proof  more  than 
one  year  after  the  adjudication,^*  but  he  cannot  prevent  the  allowance  of  a  claim 


against  the  bankrupt  and  his  trustee  to  en- 
force a  resulting  trust  claimed  by  the  peti- 
tioner in  property  which  the  trustee  was 
about  to  sell,  Buckingham  v.  Estes  [C.  C. 
A.]   128  F.  584. 

38.  Will  prevent  such  creditors  from  par- 
ticipation in  tlie  creditors'  meeting.  In  re 
Blue  Ridge  Packing  Co.,  125  P.  619. 

39.  So  as  to  prevent  the  creditor's  par- 
ticipation In  the  creditors'  meeting.  In  re 
Blue  Ridge  Packing  Co.,   125  F.   619. 

40.  Statement  that  claim  Is  for  "printing 
done  for  said  bankrupt  at  his  request  here- 
tofore, to  wit,  in  September,  1903,  as  per  bill 
rendered,"  Is  insufficient.  In  re  Blue  Ridge 
Packing  Co.,  125  F.  619.  That  claim  is  for 
"goods,  wares  and  merchandise  sold  and  de- 
livered by  claimant  to  bankrupt  at  its  re- 
quest, consisting  of  green  truck  and  vege- 
tables, amounting  to  said  sum  of  $140,  with 
interest  from  •  =  »,  being  the  balance 
now  due  on  said  claim  on  book  account,"  Is 
insufficient.  Id.  That  claim  is  for  "2,500 
jar  tops  at  $2.00  per  1,000=$50,"  tso  in  opin- 
ion] "1-3  blue,  1-3  white,  1-3  red,"  Is  suf- 
ficient. Id.  Statement  that  claim  is  for 
"goods  and  merchandise  sold,"  as  evidenced 
by  two  notes,  is  Insufficient.  If  the  creditor 
intended  to  stand  on  the  account  he  should 
have  given  the  Items;  If  on  the  notes,  they 
should  be  produced  and  filed.     Id. 

41.  Construing  §  57.  In  re  Brett,  130  F. 
981. 

42.  In  re  Blue  Ridge  Packing  Co.,  125  F. 
619. 

43.  In  re  Panooast,  129  P.  643. 

44.  Claim    sworn    to    in    New   Jersey    and 


presented  In  Pennsylvania.  In  re  Pancoast, 
129  P.  643. 

45.  Hutchinson  v.  Otis,  "Wilcox  &  Co.,  190 
U.  S.  652,  23  S.  Ct.  778,  47  Law.  Ed.  1179: 
Buckingham  v.  Estes  tC.  C.  A.]  128  P.  684. 
Proof  of  claim  was  unverified.  In  re  Roeber 
[C.  C.  A.]  127  F.  122.  See  1  Curr.  L,.  329,  n. 
18. 

4C.  Hutchinson  v.  Otis,  Wilcox  &  Co.,  190 
U.   S.   552,   23   S.   Ct.   778,    47  Law.   Ed.  1179. 

47.  A  creditor  who  proved  a  claim  based 
upon  a  promissory  note  against  the  bank- 
rupt estate  of  a  partnership  cannot  after  the 
expiration  of  the  year  from  adjudication  add 
a  claim  against  the  estate  of  one  of  the  part- 
ners based  upon  his  Indorsement  on  the  note. 
In  re  McCallum  &  McCallum,  127  F.  768. 
See  1  Curr.  L.  329,  n.  19. 

48.  In  re  E.  O.  Thompson's  Sons  123  F. 
174. 

49.  Need  not  aver  facts  which  if  proved 
would  defeat  the  claim.  In  re  George  Wat- 
kinson  &  Co.,  130  P.  218. 

50.  Reconsideration  of  a  claim.  In  re 
George  Watkinson  &  Co.,  ISO  P.  218.  Con- 
flicting evidence  as  to  whether  goods  were 
purchased  and  paid  for  examined  and  held 
to  establish  the  debt  of  an  alleged  bank- 
rupt to  the  petitioning  creditor  as  claimed. 
In  re  Ferguson,  127  F.  407. 

61.     See  1  Curr.  L.  329. 

52.     In  re  Mertens,  131  F.  507. 

63.     In  re  Cohen,  131  P.  391. 

54.  Some  creditors  did  not  claim  their 
share  of  composition,  preferred  creditor 
tried  to  prove  his  claim  in  the  surplus  thus 
created.  Claim  was  unavoidably  and  in  good 
faith  omitted  from  the  bankrupt's  schedule, 
In  re  Lane,   125  P.   772. 
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offered  for  proof  after  the  expiration  of  such  time  where  the  delay  was  caused  by 
his  own  fraud."  Any  creditor  of  a  bankrupt  may  interpose  the  defense  of.  limita- 
tions to  a  claim  presei;it*ed  for  allowance  against  the  estate.""  In  Iowa,  creditors  of 
a  bankrupt  cannot  set  up  the  defense  of  usury  against  another  creditor's  claim." 
The  creditor  of  a  bankrupt  cannot  institute,  without  the  concurrence  of  the  trustee, 
a  proceeding  to  re-examine  the  allowed  claims  of  other  creditors,"  and  if  the  trustee 
should  without  sufficient  reason  refuse  to  examine  such  claims,  the  court  by  its 
order  can  compel  him  to  do  so  or  remove  him  for  disobedience."^"  Fo  formal  writ- 
ing is  required  to  assign  a  claim  proved  and  allowed.""  Under  the  act  of  1867, 
the  assignee  purchasing  a  claim  in  good  faith,  it  would  be  given  effect."^  Failure 
to  file  an  answer  to  a  petition  seeking  to  expunge  a  claim  justifies  a  decree  pro 
eonfesso,  carrying  with  it  the  ordinary  incidents  and  consequences  of  such  a  de- 
cree.°^  The  trustee  may  be  precluded  by  reason  of  laches  from  having  an  allow- 
ance reviewed.*"  The  disallowaAce  of  a  claim  by  a  court  of  bankruptcy  consti- 
tutes a  bar  to  a  subsequent  suit  against  the  bankrupt  on  the  same  cause  of  action 
in  another  jurisdiction."* 

(§  14)  D.  Suirender  of  preferences  and  effect  thereof.^^ — A  creditor  must 
surrender  all  preferences  received""  within  the  four  months  prior  to  the  filing  of 
the  petition,"^  in  order  to  prove  his  claim,  and  this  disability  inheres  in  the  claim 
and  operates  against  the  holder  into  whose  hands  it  may  come,  whether  by  assign- 
ment or  subrogation,"'  but  a  bona  fide  holder  of  negotiable  paper  of  the  bank- 
rupt is  permitted  to  prove  the  same  free  from  the  taint  of  preferences  received  by 
the  payee.""  As  to  whether  or  not  the  creditor  must  have  reasonable  cause  to  be- 
lieve that  a  preference  was  thereby  intended  in  order  to  compel  its  surrender  there 
is  a  confiict.'"  Prefefre(3  creditors  are  entitled  to  have  proof  of  their  claims  al- 
lowed where  the  agreement  to  surrender  their  preferences  is  reached  within  one 
year  after  the  adjudication,  though  the  actual  surrender  of  the  property  to  the 
trustee  does  not  occur  until  a  short  time  thereafter.'^     A  secured  creditor,  whose 


55,  Fraud  in  misstating  facts  in  his  sched- 
ule so  as  to  make  it  appear  that  there  was 
no  estate  for  distribution.  No  objection  be- 
ing made  by  any  other  creditor  of  the  trus- 
tee, it  being  conceded  that  tlie  creditors  wlio 
had  proved  their  claims  were  to  be  paid  in 
full  before  the  petitioner  received  anything. 
In  re  Towne,  122  F.  313. 

."Se.  In  re  John  J.  Lafferty  &  Bro.,  122  P. 
.T58. 

57.     In  re  Worth,  130  F.  927. 

.•J8,  50.  In  re  Lewensohn  [C.  C.  A.]  121  F. 
538. 

60.  Indorsement  on  notes  held  sufficient. 
Case  was  decided  under  Act  1867.  Court 
stating  rules  to  be  the  same  under  Act  1898. 
In  re  Sweetser,  131  F.  567. 

61.  In  re  Sweetser,  131  F.  567. 

62.  In  re  Docker-Foster  Co.,  123  F.  190. 

63.  Claim  of  lessor  for  rent  of  premises 
occupied  by  receiver  down  to  date  of  adjudi- 
cation was  filed  against  the  estate  and  al- 
lowed without  objection,  and  so  stood  until 
after  the  discharge  of  the  receiver;  held 
could  not  be  reviewed.  In  re  Hinckel  Brew- 
ing Co.,  123  F.  942. 

64.  If  the  judgment  was  erroneous,  the 
remedy  was  by  appeal.  Hargadlne-MoKltt- 
rick  Dry  Goods  Co.  v.  Hudson  [C.  C.  A.]   122 

65.  See  1  Curr.  L.  329. 

66.  Creditor  received  preferences  on  sepa- 
rate and  distinct  debts,  held,  could  not  prove 


other  claims  until  such  preferences  were 
surrendered.  Act  1898,  §  57g,  deals  with  the 
creditors  not  with  their  claims.  Dunn  v. 
Gans  [C.  C.  A.]  129  F.  750;  Livingstone  v. 
Heineman  [C.  C.  A.]  120  F.  786;  In  re  Plynn 
&  Co.,  126  F.  422;  In  re  Busby,  124  F.  469. 

07.  Prior  to  the  amendment  of  1903,  It 
was  immaterial  when  the  preference  was 
given,  provided  the  debtor  was  Insolvent. 
In  re  Busby,  124  F.  469.  A  payment  received 
more  than  four  raoilths  before  filing  the  pe- 
tition need  not  be  surrendered.  In  re  Girard 
Glazed  Kid  Co.,  129  P.  841. 

68.  Surety  of  bankrupt  succeeding  to 
rights  of  creditor  whom  he  has  paid.  Liv- 
ingstone V.   Heineman    [C.   C.  A.]    120   F.   786. 

69.  Bank  discounting  note,  by  crediting 
the  payee  with  the  amount  of  the  discount, 
in  the  usual  course  of  business  and  without 
knowledge  of  the  insolvency  of  the  maker 
is  such  a  bona  fide  holder.  In  re  Levi,  121 
F.  198. 

70.  That  he  must.  In  re  Goodhile,  130  F 
471. 

That  he  need  not.  Harris  v.  Second  Nat. 
Bank,  110  Tenn.  239,  75  S.  W.  1053. 

71.  Creditors  of  a  bankrupt  who  had  col- 
lected their  claims  in  suits  begun  within 
four  months  of  the  filing  of  the  petition  are 
entitled  to  have  the  proof  of  their  claims 
allowed,  upon  paying  the  amount  collected, 
to  the  trustee,  though  payment  for  the  con- 
venience of  counsel,  was  delayed  for  a  day 
or  two  beyond  one  year  after  the  adjudioa- 
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security  is  insufficient,  disclosing  his  security  in  proving  Ms  claim  before  the  referee 
may  retain  his  security  and  share  in  the  dividends  as  to  the  overplus/^  but  one 
holding  a  mortgage  upon  exempt  property  is  not  entitled  to  receive  a  dividend  on  his 
entire  claim  and  resort  to  the  security  only  to  satisfy  an  unpaid  balance.^*  A  sale 
creating  a  new  and  separate  debt  may  be  proved  by  the  debtor  without  surrendering 
a  preferential  payment  of  a  previous  debt.'*  A  preferential  payment  afEects  the  en- 
tire iadebtedness  due  the  creditor  at  the  time  of  payment,  though  parts  of  the  in- 
debtedness accrued  at  different  periods,  and  hence  must  be  surrendered  to  entitle 
the  creditor  to  prove  his  account. ''^  A  creditor  holding  two  notes  given  by  the 
bankrupt  at  the  same  time  cannot  prove  and  be  allowed  his  claim  upon  one  upon 
which  no  preference  was  received,  without  surrendering  a  preference  received  upon 
the  other.'"  A  note  being  given  partly  for  a  valid  consideration  and  partly  as  a 
preference  the  amoimt  of  the  preference  should  be  deducted  before  the  note  is  al- 
lowed.^' 

Mutual  debts  and  credits  accruing  more  than  four  months  before  filing  the 
petition  in  bankruptcy  may  be  set  ofE  against  each  other  ;'^  credits  to  the  insolvent 
accruing  subsequent  to  that  time,  which  constitute  voidable  preferences,  cannot  be 
set  off  against  debts  which  accrue  prior  to  that  date,'"  but  mutual  debts  and  credits 
accruing  within  four  months  prior  to  the  filing  of  the  petition,  and  which  do  not 
constitute  voidable  preferences,  may  be  set  off  against  each  other,'"  as  well  as 
against  the  respective  debts  and  credits  accruing  more  than  four  months  before  the 
petition  is  filed,'^  but  the  debts  or  credits  must  be  provable  claims,*^  and  it  must  be 
shown  that  the  estate  was  benefited  in  some  way  by  the  payment.*'  A  debt  upon 
which  a  preferential  payment  is  made  cannot  be  set  off  against  such  payment.'* 
The  allowance  of  set  off  of  new  credits  against  a  preference  applies  only  to  prefer- 
ences recoverable  by  the  trustee.'^  A  bank  may  set  ofE  money  deposited  by  an 
insolvent  upon  an  open  account  subject  to  check,'"  but  a  bank  having  notice  that 
a  deposit  is  specific,  it  cannot  set  it  off  against  the  bankrupt  depositor's  account.'' 
A  bank,  not  having  received  a  preference,  is  entitled  to  apply  the  amount  of  the 


tion.     Hutchinson  v.   Otis,   190  U.   S.   552,   23 
S.  Ct.  778,  47  Law.  Ed.  1179. 

72.  Kohout  T.  Chaloupka  [Neb.]  96  N.  W. 
173. 

73.  In  re  Dantzenhelmer,  124  F.   716. 

74.  A  creditor  receiving  payment  in  full 
from  his  debtor  within  four  months  prior  to 
the  latter's  bankruptcy  and  without  knowl- 
edge of  his  Insolvency,  and  afterwards  sell- 
ing him  other  goods,  which  are  not  paid  for 
at  the  time  of  bankruptcy  may  prove  the 
latter  debt  without  surrender  of  the  money 
received  In  payment  of  the  previous  debt. 
In  re  Wolf,  122  F.  127.  See  1  Curr.  L.  329, 
n.  37-40. 

75.  In  re  L,yon  [C.  C.  A.]  121  F.  723.  See 
1  Curr.  L.   329,  n.  37-40. 

76.  Note  first  maturing  was  paid  within 
four  months  prior  to  bankruptcy  and  during 
insolvency.  In  re  B.  O.  Thompson's  Sons, 
121  F.   607.     See  1  Curr.  L,.   329,  n.  38. 

77.  Batchelder  &  Lincoln  Co.  v.  Whitmore 
[C.  C.  A.]   122  F.  355. 

78.  Western  Tie  &  Timber  Co.  v.  Brown 
[C.  C.  A.]  129  F.  728.  See  1  Curr.  L.  330,  n. 
44." 

79.  80,  81.  Western  Tie  &  Timber  Co.  v. 
Brown  [C.  C.  A.]  129  F.  728. 

82.  Harris  v.  Second  Nat.  Bank,  110  Tenn. 
239,  75  S.  W.  1053. 

NOTE.  Set-offs:  One  of  the  requirements 
of    a    set-off    Is    that    It    must    be    provable 


against  the  bankrupt  estate.  Act  1898,  § 
68b,  and  this  requirement  refers  to  the  na- 
ture of  the  claim  at  the  moment  when  it  Is 
sought  to  be  set  off,  and  not  to  its  nature 
at  the  beginning  of  the  bankruptcy  pro- 
ceedings. Morgan  v.  Wordell,  178  Mass.  350, 
59  N.  B.  1037,  55  L.  R.  A.  33.  To  allow  a 
set-off  in  bankruptcy  the  debts  must  be  mu- 
tual and  be  in  the  same  right.  Sawyer  v. 
Hoag,  17  Wall.  [U.  S.]  610,  21  Law.  Ed.  731.— 
Prom  note  to  Morgan  v.  Wordell,  55  L.  R.  A. 
33. 

83.  Tredway  v.  Kaufman,  21  Pa.  Super. 
Ct.  256. 

84.  Harris  v.  Second  Nat.  Bank,  110  Tenn. 
239,  75  S.  W.  1053. 

85.  In  re  Jones,  123  F.  128. 

se.  New  York  County  Nat.  Bank  v.  Mas- 
sey,  192  U.  S.  138,  24  S.  Ct.  199.  See  Bank- 
ing and  Finance,  1  Curr.  L.  289. 

87.  Where  a  company  was  insolvent  and 
had  ceased  to  be  a  going  concern  and  all 
Its  efforts  and  those  of  its  creditors  being  to 
obtain  an  equal  distribution  of  its  assets, 
pending  the  result  of  these  efforts  it  deposit- 
ed a  fund  in  a  creditor  bank  with  the  inten- 
tion that  it  should/  be  held  for  its  trustee  in 
bankruptcy  when  appointed,  though  no  no- 
tice of  this  was  given  the  bank,  held  from  all 
the  circumstances  it  had  notice  of  the  char- 
acter of  the  deposit.  Lynam  v.  Belfast  Nat. 
Bank  [Me.]  57  A.  799. 
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general  account  of  a  depositpr  on  a  note  of  the  latter  held  by  the  bank."  An 
order  of  the  referee  permitting  the  defendant  to  retain  certain  alleged  preferences, 
and  allowing  the  creditor's  claim  for  the  balance  is  an  adjudication  that  the  items 
so  permitted  to  be  retained  by  the  creditor  are  proper  set-offs. *°  A  trustee  may 
appeal  from  an  order  denying  his  motion  to  expunge  a  claim  allowed,  unless  fur- 
ther preferences  were  surrendered  and  directing  a  return  of  a  preference  previously 
surrendered  by  the  creditor.'" 

(§  14)  E.  Priorities."'^ — Claims  of  the  United  States  are  entitled  to  priority 
whether  proved  in  the  bankruptcy  proceeding  or  not.""  Taxes  legally  due  and 
owing  by  the  bankrupt  to  the  United  States,  the  state,  county,  district,  or  munici- 
pality are  given  priority  over  the  payment  of  dividends  to  creditors,"'  where  the 
bankrupt  is  personally  liable  for  the  taxes."*  The  liability  of  the  bankrupt  for 
taxes  being  merely  contractual,  a  claim  therefor  is  not  entitled  to  priority  of  pay- 
ment as  taxes  legally  owing  by  the  bankrupt."'  A  trustee  should  not  pay  taxes 
which  are  secured  where  such  payment  would  operate  to  the  advantage  of  one  third 
party  against  another."*  One  paying  taxes  legally  due  from  a  bankrupt  is  not 
thereby  subrogated  to  the  rights  of  the  taxing  power  so  as  to  be  entitled  to  priority 
of  payment."'  The  highest  court  of  a  state  having  declared  that  an  annual  charge 
imposed  upon  corporations  is  not  a  tax,  the  state  is  estopped  to  claim  in  the  bank- 
ruptcy court  that  nevertheless  it  is  included  within  the  term  "tax"  as  used  in  the 
bankruptcy  act."*  Costs  of  administering  the  estate  rank  third  in  the  list  of  pri- 
orities."" Wages  due  workmen,  clerks,  or  servants,  which  have  been  earned  within 
three  months  before  the  date  of  the  commencement  of  bankruptcy  proceedings,  not 
to  exceed  three  hundred  dollars  to  each  claimant,  are  by  the  terms  of  the  act  given 
priority.^     This  includes  wages  owing  at  the  date  of  bankruptcy,  even  though,  by 


88.  In  re  Scherzer,  130  F.  631. 

89.  Clendening  v.  Red  River  Val.  Nat. 
Bank  [N.  D.]   94  N.  "W.  901. 

00.  Livingstone  v.  Heineman  [C.  C.  A.] 
120    P.    786. 

91.  See  1  Curr.  L.  330. 

92.  In  re  Stoever,  127  P.  394. 

93.  A  city's  claim  against  a  bankrupt  for 
taxes  assessed  against  him,  and  legally  due 
and  owing,  Is  entitled  to  priority  of  payment 
by  the  trustee,  though  the  property  on  which 
the  taxes  were  levied  never  came  Into  the 
hands  of  the  trustee.  City  of  Waco  v.  Bryan 
[C.  C«  A.]  127  P.  79.  Taxes  as  a  class  are 
given  priority  over  everything.  In  re 
Prince,  131  F.  646. 

94.  There  being  a  personal  liability  for 
assessments  levied  for  local  improvements 
they  are  entitled  to  preferred  payment.  In 
re  Stalker,  123  P.  961.  Value  of  property  ex- 
ceeded the  amount  of  the  taxes  but  was  of 
less  value  than  the  mortgage  debt  and  the 
taxes,  property  was  sold  under  foreclosure 
decree  subject  to  such  taxes,  held  not  en- 
titled to  priority  of  payment.  Id.  A  tax 
being  a  charge  upon  the  property  alone  It  is 
not  enforceable  as  a  preferential  claim 
against  the  bankrupt  estate.  In  re  Broom, 
123  P.  639.  Real  property  of  a  bankrupt 
being  sold,  delinquent  municipal  taxes  must 
be  paid  from  the  fund  realized  from  the 
sale,  before  any  dividends  are  allowed  In 
favor  of  the  general  creditors.  In  re  Harvey, 
122  P.  745.  A  city  having  a  lien  for  an  un- 
paid municipal  tax  on  property  of  a  bank  is 
not,  with  reference  to  such  taxes,  a  secured 
creditor  within  the  meaning  of  the  bank- 
ruptcy law.     Id. 


95.  Claim  for  taxes  assessed  by  a  munici- 
pality against  property  of  which  the  bank- 
rupt was  the  lessee  and  which  by  his  lease 
he  contracted  to  pay.  In  re  Broom,  123  P. 
639. 

96.  In  re  Brlnker,  128  P.  634. 

97.  Firm  property  was  sold,  about  10  years 
before  the  bankruptcy  proceedings,  taxes 
thereon  were  unpaid,  of  which  fact  the  gran- 
tee had  no  knowledge  and  upon  being  forced 
to  pay  them  obtained  a  judgment  over 
against  the  firm  and  members  thereof  one 
of  whom  Is  the  bankrupt.  The  grantee  now 
claims  to  be  subrogated  to  the  rights  of  the 
city  and  hence  entitled  to  priority  of  pay- 
ment. Held  a  general  creditor  of  bankrupt 
and  not  entitled  to  priority.  Cooper  Grocery 
Co.  V.  Bryan  [C.  C.  A.]  127  P.  815.  The  pur- 
chaser at  a  foreclosure  sale,  having  full 
knowledge  of  tax  liens,  is  not  entitled  to  de- 
mand relief  by  payment  of  the  taxes,  osten- 
sibly to  the  municipality,  but  which  in  real- 
ity Inures  solely  to  his  benefit,  and  when  it 
may  fairly  be  assumed  that  he  bid  in  the  In- 
cumbered property  subject  to  existing  liens 
for  unpaid  taxes  and  assessments.  In  re 
Brlnker,  128  P.   634. 

98.  In  re  Danville  Rolling  Mill  Co.,  121  P. 
432. 

99.  Cost  of  running  hotel,  maintaining 
good  win,  etc.     In  re  Prince,  131  P.  546. 

1.  Act  1898,  S  64b  (4).  In  re  B.  H.  Glad- 
ding Co.,  120  P.  709;  In  re  Harmon,  128  P. 
170.  Priority  allowed  wages  is  governed  ex- 
clusively by  §  64,  cl.  4,  of  the  Act  of  1898,  S 
64,  cl.  5,  does  not  apply  to  wages.  In  re 
Slomka  [C.  G.  A.]  122  F.  630.  Laws  N.  T. 
1897,    p.    772,    c.    624,    §    29,    allowing    wages, 
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contract  between  the  wage  earner  and  bankrupt,  payment  is  to  be  deferred  to  a 
date  later  than  the  date  of  bankruptcy.^  This  clause  merely  limits  the  priority  to 
wages  owing  and  which  have  accrued  within  the  three  months'  period/  and  hence  in- 
cludes vacation  pay.*  "Piece-workers"  are  entitled  to  this  priority.''  In  order  to 
give  a  claim  for  wages  priority  it  must  be  due  the  wage  earner/  if  such  wage 
earner  assign  his  claim  after  proving  it,  the  assignee  will  be  subrogated  to  this 
priority,'  but  not  if  the  claim  is  assigned  before  proof.'  One  cannot  schedule  his 
claim  as  an  unsecured  debt  and  then  claim  it  as  a  priority."  One  having  a  valid 
lien  on  land  of  the  bankrupt  need  not  prove  his  claim  ia  order  to  preserve  the 
lien,^"  and  a  creditor  mistakenly  waiving  his  lien  is  entitled  to  have  such  lien  al- 
lowed, where  no  one  has  changed  his  position  on  the  faith  of  such  waiver.^^  Prop- 
erty being  sold  free  from  liens,  money  realized  therefrom,  undiminished  by  any- 
thing except  the  costs  of  the  sale,  gees  to  satisfy  valid  liens  on  such  property  ac- 
cording to  their  priority.^^  The  proceeds  of  a  sale  of  the  bankrupt's  property  cov- 
ered by  an  unrecorded  mortgage  being  insufficient  to  pay  the  claims  of  creditors, 
who  became  such  after  the  execution  of  the  mortgage,  the  fund  should  be  dis- 
tributed exclusively  among  such  subsequent  creditors.^'  A  materialman's  inchoate 
interest  or  lien  is  superior  to,  and  not  cut  off  by,  voluntary  bankruptcy  proceedings 
occurring  after  the  materials  were  furnished,  but  before  notice  of  the  lien  is  filed.^* 
A  partnership  being  declared  a  bankrupt  the  net  proceeds  of  the  partnership  prop- 
erty are  appropriated  to  the  payment  of  the  partnership  debts,  and  the  net  proceeds 
of  the  individual  estate  of  each  partner  to  the  payment  of  his  individual  debts," 
but  joint  debts  of  the  partners  cannot  be  proved  against  the  partnership  estate  so 
as  to  share  on  an  equality  with  firm  creditors.^'  AVhere  there  are  no  partnership 
assets,  and  no  solvent  partner,  firm  creditors  share  pari  passu  with  the  individual 
creditors  in  the  separate  estate  of  a  bankrupt  partner,^'  and  the  creditors  have  the 
right,  after  applying  the  firm  assets  to  the  payment  of  their  debts,  to  look  to  the 


earned  within  one  year,  priority,  applies 
only  where  the  assets  are  distributed  under 
a  general  assignment.  Id.  Rev.  St.  Ohio 
1890,  §§  3206a  and  6355,  are  not  inconsistent,, 
the  latter  section  dealing  only  with  the 
funds  in  the  hands  of  an  assignee  or  trustee, 
and  applies  only  to  such  laborers  as  are  op- 
eratives. In  re  City  Trust  Co.  [C.  C.  A.] 
121  F.  706.  Under  Rev.  St.  Ohio,  §  6355,  the 
claims  of  operatives  of  a  bankrupt  are  not 
entitled  to  priority  in  the  distribution  of 
its  estate  as  against  a  mortgage  executed  in 
good  faith  to  secure  bonds  Issued  for  money 
loaned,  and  a  bona  flde  assignment  of  the 
bankrupt's  equity  in  the  bonds,  executed 
more  than  six  months  before  bankruptcy  to 
secure  a  valid  debt.     Id. 

a.  Vacation  payments  withheld  until  the 
following  January.  In  re  B.  H.  Gladding  Co., 
120  F.  709. 

8,  4.     In  re  B.  H.  Gladding  Co..  120  F.  709. 

6.     In  re  Gurewitz  [C.  C.  A.]  121  F.  982. 

6.  One  advancing  money  to  an  insolvent 
for  the  payment  of  pay  rolls  of  the  latter  is 
not  entitled  to  a  priority.  In  re  N.  C.  Car 
Co.,  127  F.  178. 

7.  In  re  N.  C.  Car  Co.,  127  F.  178.  A 
large  number  of  laborers  assigned  their 
claims  to  two  of  their  number  in  order  to 
save  costs  in  prosecuting  suits  against  the 
bankrupt  to  recover  such  wages,  the  as- 
.'5ignees  agreeing  to  account  to  their  as- 
signors for  the  amount  due  each  when  col- 
lected.    In  re  Harmon.  128  F.  170. 

8.  In  re  North  Carolina  Car  Co.,  127  F. 
173. 


9.  Attorney  representing  bankrupt  sched- 
uled his  claim  for  fees  as  an  unsecured  debt 
having  priority  by  agreement,  held,  could  not 
be  allowed  as  a  priority,  though  Act  1898,  § 
64,  enacts  that  an  attorney's  fee  provided 
for  is  a  priority  to  be  paid  in  full.  In  re 
Morris,  125  F.  841. 

10.  Lien  of  a  city  for  municipal  taxes. 
In  re  Harvey,  122  F.  745. 

11.  Creditors  mistakenly  supposed  they 
had  collected  their  claims  by  valid  attach- 
ments. Hutchinson  v.  Otis.  Wilcox  &  Co., 
190  U.  S.  552,  23  S.  Ct.  778,  47  Law.  Ed.  1179. 

la.     In  re  Prince,  131  F.  546. 

13.  In  re  Cannon,  121  F.  582. 

14.  Voluntary  bankruptcy  proceedings  on 
the  part  of  building  contractors  do  not  af- 
fect the  right  of  materialmen  to  thereafter 
file  and  enforce  their  liens.  Crane  Co.  v. 
Smythe,  87  N.  T.  S.  917. 

15.  W^here  one  partner  a  short  time  be- 
fore bankruptcy  of  the  partnership  assumed 
all  the  debts  of  the  partners  and  took  the 
firm  property,  creditors  cannot  claim  that 
firm  creditors  assenting  thereto  became  in- 
dividual creditors  of  such  partner,  and  at  the 
same  time  repudiate  the  transaction  so  far 
as  relates  to  a  transfer  of  Arm  property.  In 
re  Worth',  130  F.  927.  Firm  property  goes 
primarily  to  pay  firm  debts.  In  re  Groet- 
zinger  CC.  C.  A.]  127  F.  814. 

16.  In  re  L.  B.  Weisenberg  &  Co.,  131  P. 
517. 

17.  Conrader  v.  Cohen  [C.  C.  A.]  121  F. 
SOI;  In  re  Janes,  128  F.  527. 
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surplus  of  the  assets  of  the  individual  partners."  The  mortgagee  of  a  homestead 
is  a  secured  creditor.."  A  surety  discharging  his  obligations  as  surety  to  a  bank- 
rupt becomes  an  unsecured  creditor. =°  Under  the  bankruptcy  law  creditors  for  the 
purchase  price  of  goods  stand  on  the  same  footing  and  share  pro  rata  with  other 
creditors.^^  One  having  a  secret  lien  must,  in  order  to  retain  priority,  establish 
his  claim  by  proof  under  the  banliruptcy  act  the  same  as  other  creditors.--  A 
lienor  permitting,  without  objection,  the  property  upon  which  he  has  a  lien  to  be 
sold  with  other  property  of  the  bankrupt  for  a  lump  sum,  he  cannot  assert  a  lien 
upon  the  proceeds  where  it  is  impossible  to  determine  what  part  of  the  proceeds 
was  produced  by  the  property  upon  which  he  had  a  ]ien.^' 

(§  14)  F.  Expenses  of  the  proceeding."''' — A  receiver  for  an  involuntary 
bankrupt  continuing  in  the  occupation  of  leased  premises  until  the  time  of  adju- 
dication, the  lessor  is  entitled  to  an  allowance  of  his  claim  for  rent  until  that 
time.-^  If,  however,  on  the  filing  of  a  voluntary  petition  in  bankruptcy,  the  banlv- 
rupt  abandons  leased  premises,  the  lessor  may  tal:e  possession,  and  is  limited  in  his 
recovery  of  rent  to  the  date  of  the  filing  of  tlie  petition.^'  The  allowance  of  an 
attorney's  fee  is  in  the  discretion  of  the  judge,-'  and  whether  it  is  reasonable  or 
not  is  within  the  exclusive  jurisdiction  of  the  Federal  court,^^  the  reasonableness 
of  the  amount  to  be  determined  upon  evidence  of  the  service  performed  and  of  its 
value,^°  or,  in  the  absence  of  evidence  of  its  value,  by  the  court  from  knowledge  of 
its  worth.^"  A  voluntary  bankrupt's  attorney  can  recover  only  the  reasonable  value 
of  the  services  actually  required,  irrespective  of  the  services  rendered,"^  he  cannot 
recover  for  clerical  work.'-  The  attorney  for  petitioning  creditors  is  entitled  to  a 
reasonable  fee  as  of  right.'*     The  attorneys  for  unsecured  creditors  are  not  en- 


18.  Gray  v.  Brunold,  140  Cal.  615,  74  P.  303. 

19.  Within  the  definition  of  the  act  mak- 
ing the  term  include  a  creditor  who  has  se- 
curity on  property  of  a  nature  to  be  assign- 
able'thereunder.  Fenley  v.  Poor  [C.  C.  A.J 
121  F.  739. 

20.  Livingstone  v.  Helneman  [C.  C.  A.] 
120   F.   7S6. 

ai.     In   re  Campbell,  124  F.  417. 

23.  Lien  of  a  landlord,  for  rent  due  him, 
on  property  of  the  tenant,  the  amount  be- 
ing, at  the  time  of  the  tenant's  banitruptcy, 
unadjudicated.     In  re  Hayward,  130  F.  720. 

23.  Landlord  had  right  to  distrain  stock 
./nd  fixtures  of  a  saloon  for  rent,  allowed  the 
stock  and  fixtures  to  be  sold  witli  the  li- 
cense, the  latter  a  valuable  asset,  and  was 
Ijresent  in  court  when  the  sale  was  confirmed 
making  no  objection.  In  re  Smitli,  123  F. 
188. 

24.  See  1  Curr.  L.  331. 

25.  In  re  Hinckel  Brewing  Co.,  123  F.  942. 
On  the  bankruptcy  of  a  tenant  of  a  farm 
on  shares  his  trustee  occupied  the  farm 
buildings  until  the  crops  were  sold,  held  the 
landlord  was  entitled  to  compensation  for 
the  trustee's  use  and  occupation  thereof.  In 
re  Luckenbill,  127  F.  984. 

28.     In  re  Hinckel  Brewing  Co.,  123  F.  942. 

27.  In  re  Morris,  125  F.  841.  See  I  Curr. 
L.  331,  n.  71. 

28.  Swartz  v.   Frank   [Mo.]    82  S.  W.    60. 

29.  Elements  of  value  are  these,  "The  na- 
ture of  the  service,  time  necessarily  em- 
ployed therein,  the  amount  involved,  the  re- 
sponsibility assumed,  and  the  result  obtain- 
ed." Quoted  from  In  re  Curtis  [C.  C.  A.] 
100  F.  785,  786,  and  approved  and  concurred 
in  in  Smith  v.  Cooper  [C.  C.  A.]  120  F.  230. 


Illnstriitloua:  A  fee  of  $1,000  allowed  to 
attorneys,  who  obtained  an  order  adjud.?- 
ing  a  debtor  a  bankrupt  in  involuntary  jiro- 
ceedings.  and  brought  proceedings  to  have 
the/  property  of  the  debtor  in  the  hands  of 
a  receiver  in  insolvency  appointed  by  a  stale 
court  turned  over  to  the  trustee  in  bank- 
ruptcy which  proceeding  was  carried  to  the 
United  States  supreme  court.  Fin.illy  a  com- 
promise was  effected  whereby  52,500  was 
turned  over  to  the  trustee.  Held  not  exces- 
sive. Smith  V.  Cooper  (C.  C.  A.]  120  F.  230, 
An  allowance  of  $75  is  sufficient  to  attorneys 
for  a  voluntary  bankrupt  for  services,  con- 
sisting principally  in  preparing  and  filing  the 
petition  and  schedules,  the  estate  being 
worth  $7,500.  In  re  Lang,  127  F.  755.  Where 
the  bankrupt  estate  exclusive  of  exemptions 
did  not  exceed  $5,500.  payment  by  assignee 
for  benefit  of  creditors  and  trustee  in  bank- 
ruptcy of  $125  attorney's  fees  and  S21.75  for 
serving  notices  and  mileage  fs  sufficient. 
Further  payments  properly  disallowed  by 
referee.     In  re  Byerly,  128  F.   637. 

30.  Smith  v.   Cooper   [C.  C.  A.]   120  F.   230. 

31.  In  re  Connell  &  Sons,  120  F.  S4C;  In 
re  GoldvlUe  Mfg.  Co.,  123  F.  579.  May  be 
allowed  for  services  actually  rendered  in 
good  faith  for  the  real  purpose  of  impar- 
tially administering  the  estate.  Represent- 
ed bankrupts  at  examination.  In  re  Rosen- 
thal, 120  F.  848.  [The  opinion  by  what  is 
apparently  a  typographical  error  refers  to 
the  proceeding  as  an  involuntary  one.] 

33.  Posting  bankrupt's  books,  writing  ex- 
tra copies  of  the  schedules.  In  re  Connell  & 
Sons,  120  F.   846. 

33.  Smith  V.  Cooper  [C.  C.  A.]  120  F.  230. 
See  1  Curr.  L.  331,  n.  73 
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'titled  to  compensation,  for  services  rendered  in  unsuccessfully  contesting  the  valid- 
ity of  security  given  other  creditors,  from  a  fund  realized  by  the  sale  of  such  se- 
/curity.'*  Where  two  involuntary  petitions,  filed  by  attorneys  representing  differ- 
ent creditors,  are  consolidated  by  order  of  the  court,  a  single  attorney's  fee  should 
be  divided  between  such  attorneys  according  to  the  relative  value  and  amount  of 
|work  done  by  each."*  A  creditor  being  re-examined  as  to  his  claim,  he  is  entitled 
to  reasonable  traveling  expenses  if  his  claim  is  finally  allowed,  but  not  his  counsel 
,fees.'°  Property  subject  to  liens  being  sold  by  consent  of  the  lienors,  the  referee 
and  trustee  are  entitled  to  commissions  on  the  purchase  price  in  full,''  and  the 
same  is  true  where  it  is  sold  free  from  incumbrances.'*  A  referee  is  not  entitled 
to  commissions  on  a  fund  belonging  to  secured  creditors.'"  Under  the  act  of  1898 
the  bankruptcy  court  had  power  to  allow  extra  compensation  to  referees  in  cases 
'where  matters  in  litigation  were  referred  to  them  as  special  masters.*"  A  referee 
Tefusing  to  allow  expenditures  made  by  a  trustee,  the  latter  is  the  only  one  that 
'can  except  thereto.*^  Where  the  methods  of  creditors  cause  a  confusion  of  the 
claims  the  trustee  should  not  be  charged  with  the  costs  of  a  proceeding  to  deter- 
(mine  issues  arising  out  of  such  confusion.*''  Costs  arising  from  the  contest  of  a 
claim  waged  for  the  purpose  of  controlling  the  election  of  the  trustee  will  not  be 
allowed  from  the  estate.*' 

(§  14)  G.  Expenses  of  receivers  and  assignees  appointed  prior  to  lankruptcy 
iproceedmgs.** — The  court  making  the  first  adjudication  in  bankruptcy  is  the  proper 
court  to  compensate  a  receiver  appointed  in  another  district  pending  action  upon 
an  involuntary  petition  therein.*"  The  appointment  of  a  receiver  being  erroneous 
or  void,  and  being  successfully  contested,  the  receiver's  compensation  and  the  ex- 
penses of  administration  should  be  taxed  to  the  parties  who  applied  for  the  ap- 
rpointment,*'  if,  however,  the  appointment  is  sustained,  the  items  of  expenses  grow- 
ing out  of  the  receivership  are  proper  charges  against  the  unsuccessful  contestant, 
land  are  chargeable  and  payable  from  his  property  in  the  possession  of  the  court.*' 
The  referee  is  entitled  to  commissions  on  all  moneys  which  are  disbursed  to  credit- 
ors by  the  trustee,*'  this  includes  all  sums  which  would  have  been  paid  through  the 
trustee  but  for  an  outside  agreement  between  the  parties  and  their  attorneys,*' 
but  prior  to  the  amendment  of  1903  this  included  only  such  sums  as  were  paid  to 
creditors  having  provable  and  allowed  claims.""  The  only  extra  allowances  allow- 
able to  a  referee  are  for  expenses  necessarily  incurred,  a  detailed  account  thereof 
being  kept  and  returned  to  the  court,  verified  by  the  oath  of  the  referee  that  they 
were  necessarily  and  actually  incurred,  with  proper  vouchers  when  procurable."^ 
Heferees  cannot  be  allowed  postage  for  notices  sent  in  penalty  envelopes.""    A  re- 


in re  Goldvine  Mfg.  Co.,  123  F.  579. 
In    re    McCraoken    &    Mcljeod,    129    F. 

In  re  George  Watkinson  &  Co.,  130  F. 

In  re  Sanford  Furniture  Mfg.  Co.,  126 


34. 

35. 

621. 
36. 

218. 
37. 

F.   888. 

S8.  Even  though  purchased  by  the  party- 
holding  the  Incumbrance.  In  re  Sanford 
Furniture  Mfg.   Co.,  126  F.  888. 

.39.  Mortgage.  In  re  Goldville  Mfg.  Co., 
123  F.  579. 

40.  It  seems  that  by  the  amendment  of 
1903  to  §  40a  this  rule  has  been  abrogated. 
In  re  Goldville  Mfg.  Co.,  123  F.  579. 

41.  Expenditures  for  counsel  fees  par- 
tially rejected.  Held  counsel  could  not  ex- 
cept thereto.     In  re  Byerly,  128  F.  637. 

42.  Dowse  V.   Hammond    [C.  C.  A.]   130   F. 

ins 


43.  In  re  Worth,  130  F.  927. 

44.  See  1  Curr.  L.   332. 

45.  In  re  Sears,  Humbert  &  Co.  [C.  C.  A.] 
128  F.  275. 

46.  Expenses  for  feed  and  care  of  stock 
are  "expenses  of  the  receivership."  Beach 
V.  Macon  Grocery  Co.   [C.  C.  A.]    125  F.  513. 

47.  Beach  v.  Macon  Grocery  Co.  [C.  C.  A.] 
125  F.  513. 

48.  In  re  Sanford  Furniture  Mfg.  Co.,  126 
F.  888. 

49.  Agreement  to  sell  the  property  free 
from  a  deed  of  trust.  In  re  Sanford  Furni- 
ture Mfg.  Co.,   126  F.  888. 

50.  Did  not  include  money  paid  to  satisfy 
fixed  liens  on  realty  sold  by  him  though 
property  was  sold  free  from  incumbrances 
and  the  liens  satisfied  from  the  proceeds. 
In  re  Hinckel  Brewing  Co.,  124  F.  702. 

51.  .";a.     In  re  Daniels,  130  F.  597. 
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ceiver  having  charge  of  an  involuntary  bankrupt's  estate  before  adjudication  may 
be  awarded  the  full  maximum  fixed  for  the  compensation  of  a  trustee,  without 
reference  to  the  compensation  afterwards  awarded  to  the  latter."*  The  assignee 
under  a  bona  fide"*  assignment  for  the  benefit  of  creditors  made  prior  to  the  filing 
of  the  petition  in  bankruptcy  has  a  lien  on  the  assets  of  the  estate  for  his  neces- 
sary disbursements  and  reasonable  compensation  for  such  services  as  were  benefi- 
cial to  the  estate,""  and  the  surrender  by  him  of  all  the  assets  to  the  trustee  in 
bankruptcy  does  not  deprive  him  of  the  right  to  apply  to  the  bankruptcy  court  for 
the  payment  of  the  amount  of  such  lien."*  That  the  assignee  is  appointed  the 
trustee  makes  no  difference."^  Claims  for  services  rendered  to  the  assignee  may  be 
allowed  to  the  same  extent  as  if  the  assignee  had  paid  them."'  An  attorney  is 
only  entitled  to  compensation  for  such  services,  rendered  a  state  receiver,  as  are 
beneficial  to  the  estate,"'  but  he  will  not  be  allowed  for  such  services  as  were  bene- 
ficial, where  as  a  whole,  his  services  cost  the  estate  and  general  creditors  several 
times  that  amount  in  increased  expenses  of  administration.""  A  charge  for  the 
preparation  of  the  deed  of  assignment  constituting  the  act  of  bankruptcy  may  be 
proved  as  an  unpreferred  claim."^  An  attachment  being  dissolved  by  subsequent 
proceedings  in  bankruptcy  the  sheriff  is  nevertheless  entitled  to  his  fees  and  outlay 
in  preserving  the  property  up  to  the  time  title  passed  to  the  trustee.'* 

§  15.  Distnbwtion  of  assets.'" — The  administration  and  distribution  of  the 
property  of  a  bankrupt  is  a  proceeding  in  equity.'*  The  statute  of  limitations  of 
the  state  of  a  bankrupt's  residence,  and  in  which  he  is  adjudged  a  bankrupt,  gov- 
erns and  determines  the  rights  of  creditors  in  the  administration  of  the  bankrupt's 
estate.'"  One  receiving  money  as  the  result  of  an  audit  after  hearing  will  be  pro- 
tected by  the  order  of  the  referee  until  it  is  set  aside  by  proceedings  taken  directly 
for  that  purpose."  The  distribution  of  the  proceeds  of  a  sale  of  real  estate 
made  by  a  trustee  in  bankruptcy  is  reviewable  by  the  circuit  court  of  appeals  by 
a  petition  for  review.'^ 

§  16.  Exemptions'' — Under  the  national  bankruptcy  act,  bankrupts  are  al- 
lowed the  exemptions  prescribed  by  the  laws  of  the  state  in  which  the  petition 
is  filed,  they  having  been  domiciled  in  said  state  for  the  six  months  immedi- 


53.  Is  not  limited  to  an  amount  to  be  de- 
ducted from  the  trustee's  maximum  In  pro- 
portion to  the  relative  services  rendered.  In 
re  Richards,  127  F.  772. 

54.  An  assignment  containing  no  secret 
trust  and  being  without  fraud  In  fact,  and 
made  in  an  honest  attempt  to  have  the  prop- 
erty administered  for  the  benefit  of  the  cred- 
itors, and  the  assignee  acting  honestly  and 
carefully,  though  constituting  an  act  of 
bankruptcy  is  not  fraudulent  in  law.  Sum- 
mers v.  Abbott  [C.  C.  A.]  122  P.  36. 

55.  In  re  Chase  [C.  C.  A.]  124  F.  753;  Ran- 
dolph  v.  Scruggs,  190  U.  S.  533,  23  S.  Ct.  710, 
47  Law.  Ed.  1165;  In  re  Levitt,  126  F.  889; 
In  re  Congdon,  129  F.  478. 

56.  In  re  Chase  [C.  C.  A.]   124  F.  753. 

57.  In  re  Byerly,  128  F.  637. 

58.  Compensation  for  legal  services  ren- 
dered in  unsuccessfully  resisting  an  adjudi- 
cation in  bankruptcy  are  not  allowable. 
Randolph  v.  Scruggs,  190  U.  S.  533,  23  S. 
Ct.   710,   47  Law.  Ed.  1165. 

59.  Is  not  entitled  to  compensation  for 
services  rendered  the  effect  of  which  was  to 
aid  certain  creditors  in  retaining  preferences 
in  violation  of  the  bankruptcy  law.  In  re  M. 
Zier   &    Co.,    127    F.    399.     An    attorney   pro- 

J  Curr  Law — 31. 


curing  a  general  assignment  resulting  In  a 
detriment  to  the  estate,  and  which  was  not 
only  in  law  but  In  fact  a  fraud  upon  the 
bankruptcy  law,  is  not  entitled  to  compen- 
sation for  services  rendered  therein.  In  rB 
Congdon,  129  F.   478. 

60.  In  re  M.  Zier  &  Co.,  127  F.  399. 

61.  The  deed  being  avoided  by  an  adju- 
dication in  bankruptcy  of  the  assignor. 
Randolph  v.  Scruggs,  190  U.  S.  533,  23  S.  Ct. 
710,   47  Law.   Ed.   1165. 

62.  Sheriff  given  a  lien  for  such  fees  and 
expenditures  by  Code  Civ.  Proc.  §§  709,  3307, 
3343,  Bubd.  12.  In  this  case  the  trustee 
came  into  the  action  pending  in  the  state 
court.  Wilkinson  v.  Raymond,  80  App.  Dlv. 
378,  81  N.   T.   S.    82. 

63.  See  1   Curr.  L.   327. 

64.  When  authorized  by  act  of  Congress, 
it  becomes  a  branch  of  equity  Jurisprudence. 
In  re  Rochford  [C.  C.  A.]   124  F.  182. 

65.  Hargadlne-McKittrIck  Dry  Goods  Go. 
V.  Hudson  [C.  C.  X]   122  P.  232. 

66.  In  re  Wilkesbarre  Furniture  Mfg.  Co., 
130  P.  796. 

67.  In  re  Groetzlnger  &  Sons  [C.  C.  A.]  127 
P.   124. 

68.  See  1  Curr.  L.  332. 
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ately  preceding  the  filing  of  the  petition,**  the  emimeration  of  exemptions  in  § 
70  applying  only  to  property  not  exempt  by  the  state  laws.'^"  The  bankruptcy 
court  has  exclusive  jurisdiction  to  determine  claims  of  bankrupts  to  their  exemp- 
tions/^ though  the  trustee  can  set  apart  the  exemption  and  pass  upon  such  objec- 
tions as  may  be  made  by  creditors  to  his  so  doing/*  and  in  setting  aside,  after 
appraisal,  property  claimed  by  the  bankrupt  as  exempt,  the  trustee  acts  minis- 
terially.''' The  court  of  bankruptcy,  being  a  court  of  equity,  will  construe  exemp- 
tion laws  liberally.^*  In  states  where  life  insurance  policies  are  not  exempt,  only 
the  surrender  value  at  the  date  of  bankruptcy  goes  to  the  creditors,  and  the  bank- 
rupt by  securing  the  payment  of  an  equal  sum  may  hold  the  policy  free  from  claims 
of  creditors.''"'  The  surrender  value  referred  to  in  §  70  refers  only  to  the  con- 
tract right  of  surrender;'*  nor  does  §  70  include  policies  payable  to  a  wife  or 
kindred  of  the  assured."  An  exemption  in  bankruptcy  is  of  no  avail  as  against 
the  holder  of  a  purchase-money  mortgage  or  judgment  therefor,  when  the  holder 
of  such  mortgage  or  judgment  does  not  prove  his  debt  in  bankruptcy.'*  A  bank- 
rupt cannot  claim  an  exemption  out  of  a  preference  that  has  been  recovered  back 
by  the  trustee."  A  bankrupt  occupying  land  as  a  homestead  under  a  contract 
of  purchase,  the  trustee  is  entitled  to  redeem  the  land  and  subject  such  portion 
thereof  as  does  not  constitute  the  bankrupt's  homestead  to  the  payment  of  his 
debts.'"  The  time  and  manner  of  claiming  such  exemptions,  and  of  setting  apart 
and  awarding  them,  are  regulated  by  the  bankruptcy  act.'^  It  is  therein  provided 
that  the  bankrupt  shall  claim  his  exemptions  in  his  schedules,'^  and  the  trustee 
must  set  off  such  property  to  him  and  report  the  items,  with  their  estimated  value, 
to  the  court  for  approval;''  the  assent  of  the  creditors  cannot  dispense  with  these 
formalities.'*  A  bankrupt's  schedules  containing  a  waiver  of  his  exemptions  may 
be  amended  so  as  to  allow  him  to  claim  them  where  he  shows  the  waiver  to  have 
been  the  subject  of  accident  or  mistake, "*  and  the  application  for  leave  to  amend 
is  made  seasonably.''     A  bankrupt  having  properly  claimed  his  exemption,  it  can- 


«9,  See  title  Exemptions,  1  Curr.  I*  1192, 
for  ■wha.t  constitutes. 

Act  of  1898,  §  6.  Pulsifer  v.  Hussey,  97 
Me.  434,  64  A.  1076;  In  re  Le  Vay,  125  F. 
990;  In  re  Kane  [C.  C.  A.]  127  F.  552.  The 
Bnly  question  to  be  determined  by  the  bank- 
ruptcy court  upon  an  application  by  a  bank- 
rupt for  his  exemptions  is  whether  or  not 
he  Is  entitled  to  the  same  as  against  gen- 
eral creditors.  In  re  Brumbaugh,  128  F. 
971.     See  1  Curr.  L.  332,  n.  80,  81. 

70.  Pulsifer  v.  Hussey,  97  Me.  434,  54  A. 
1076. 

71.  Has  jurisdiction  of  a  claim  of  a  cred- 
itor asserting  an  equitable  lien  on  property, 
the  bankrupt  claims  exempt.  In  re  Lucius, 
124  P.  455;  Thompson  v.  Ragan,  25  Ky.  L. 
K.  1684,  78  S.  W.  485. 

72.  Bell  V.  Dawson  Grocery  Co.  [Ga.]  48 
a   B.    150. 

73.  No  presumption  arises  that  property 
so  set  aside  has  been  paid  for.  In  re  Camp- 
bell, 124  P.  417. 

74.  In  re  Kane  [C.  C.  A.]   127  F.  552. 

76.  This  construction  harmonizes  |§  6  and 
70.  Pulsifer  v.  Hussey,  97  Me.  434,  54  A. 
1076. 

76.  By  terms  of  policy,  cash  surrender 
value  was  determined,  and  if  desired,  allowed 
only  at  the  termination  of  five-year  periods; 
held  not  to  refer  to  a  custom  of  the  company 
of  allowing  this  to  be  done  at  the  expiration 
of  yearly  periods.  Pulsifer  v.  Hussey,  97 
Me.    434,    54   A.   1076. 


77.  Pulsifer  v.  Hussey,  97  Me.  434,  54  A. 
1076. 

78.  Camp  V.  Young,  119  Ga.  981,  47  S.  E. 
560. 

79.  In  re  Coddington,  126  P.  891. 

80.  Duflleld  V.  Dosh  [Iowa]  99  N.  "W.  1074. 

81.  In  re  Kane  [C.  C.  A.J  127  F.  552;  In 
re  Le  Vay,  125  P.  990.  Though  a  state  law 
may  require  a  bankrupt  to  claim  his  exemp- 
tloij  out  of  the  property  before  the  sale,  the 
bankruptcy  court  may  allow  him  to  take  i  it 
from  the  proceeds  after  sale.  In  re  Stein. 
130  P.  629.  A  state  statute  required  a  debtor 
to  select  the  specific  personal  property  he 
claims  as  exempt;  a  court  of  bankruptcy  is 
not  bound  to  require  such  selection  where  it 
is  for  the  best  interest  of  all  concerned,  and 
where  specific  property  being  mortgaged 
cannot  be  selected  and  set  apart  as  exempt, 
it  may  properly  permit  such  property  to  be 
sold  as  an  entirety,  and  award  the  bankrupt 
his  exemption  from  the  proceeds.  In  re 
Kane  [C.  C.  A.]   127  P.  552. 

82.  In  re  Le  Vay,  125  P.  990;  In  re  Lu- 
cius, 124  P.  455;  In  re  Coddington,  126  F. 
891;  In  re  Prince,  131  P.  546.  See  1  Curr.  L. 
332,   n.    82. 

S3,  84.     In  re  Prince,  131  P.  546. 

85.  Parol  evidence  is  admissible  to  show 
this.     In  re  "White,  128  P.  513. 

86.  Where  eleven  months  elapsed,  he  must 
show  a  sufficient  excuse  for  the  delay,  parol 
evidence  being  admissible  to  prove  the  cause 
of  the  delay.     In  re  White,   128  P.   513. 
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not  be  diminished  by,  or  put  aside  in  favor  of,  the  costs  and  expenses  made  in 
the  proceedings,*''  even  where  the  latter  have  been  taken  to  preserve  the  prop- 
erty.** The  burden  of  proof  is  upon  the  bankrupt  to  show  that  he  is  entitled  to 
the  exemptions.**  Any  party  having  an  interest  in  the  result  may  object  to  the 
allowance  of  an  exemption.'"'  No  issue  as  to  the  bankrupt's  right  to  exemptions 
arises  until  exceptions  are  filed  to  the  trustee's  report."^  Lack  of  verification  to 
an  exception  to  the  report  of  a  trustee  setting  apart  the  bankrupt's  exemptions  is 
not  jurisdictional.'^  The  bankruptcy  court  in  some  cases  will  direct  that  a  re- 
ceiver set  aside  and  preserve  specific  property  which  a  bankrupt  wishes  to  claim 
as  exempt,  and  which  otherwise  would  be  sold,*'  and  may,  upon  his  giving  a  bond 
for  its  return,  authorize  its  delivery  to  such  bankrupt  pending  the  determination 
of  his  right  thereto.**  A  discharge  will  be  withheld  so  as  to  enable  a  debtor  to 
test  his  right  to  the  bankrupt's  exemption  in  the  state  courts.*" 

A  bankruptcy  court  acquires  no  right  to  administer  upon  or  distribute  exempt 
property,  even  though  its  aid  may  be  required  to  set  it  aside,*'  and  this  is  true, 
though  the  creditor  has  agTced  to  waive  the  exemption  as  to  a  particular  cred- 
itor,*' and  any  attempt  to  do  so  is  made  in  the  course  of  a  banlcruptcy  proceeding 
and  is  reviewable  on  petition  to  revise.**  The  bankrupt  may  become  estopped  to 
deny  thi§  power  in  the  bankruptcy  court.**  The  trustee  in  bankruptcy  acquires 
no  title  to  exempt  property  duly  claimed.* 

§  17.  Death  of  bankrupt  pending  proceedings.^- — The  allowance  to  the  widow 
and  children  of  a  bankrupt  dying  during  the  proceedings  is  governed  by  the  laws 
of  the  state  of  the  bankrupt's  residence,"  and  may  be  made  by  the  bankruptcy 


S7.  In  re  Le  Vay,  125  P.  990.  See  1  Curr. 
U  333,  n.  95. 

88.  As  where  it  is  perishable,  a  sale  is 
ordered  and  made  by  a  receiver.  In  re  Le 
Vay,  125  P.  990. 

89.  Under  the  "Virginia  statute,  must  prove 
that  such  property  has  been  paid  for.  In  re 
Campbell,  124  P.  417. 

90.  Under  the  Virginia  statute,  not  allow- 
ing a  bankrupt  to  claim  unpaid  property  as 
an  exemption,  any  creditor  may  object  to 
the  allowance  of  such  property  as  an  ex- 
emption, without  showing  that  his  claim  is 
for  the  purchase  price  of  any  of  such  prop- 
erty. In  re  Campbell,  124  P.  417.  Creditors 
having  claims  for  the  unpaid  purchase  price 
of  exempt  property,  and  claiming  the  right 
to  have  it  sold  and  the  proceeds  applied  to 
Kuch  claims,  are  the  proper  persons  to  pre- 
sent such  question.     In  re  Boyd,  120  P.  999. 

91.  In  re  Campbell,  124  P.   417. 

92.  Where  objection  is  not  made  on  hear- 
ing before  the  referee,  objection  cannot  be 
made  on  a  review  of  his  decision  before  the 
court.  It  is  doubtful  if  such  exception  comes 
within  the  term  "pleadings"  as  used  in  the 
act  of  1898,  §  18c,  requiring  all  pleadings  to 
be  verified.    In  re  Campbell,  124  P.  417. 

93.  In  re  N.  Shaffer  &  Son,  128  P.  986;  In 
re  Joyce,  128.  F.  985.  His  exemption  being 
properly  made,  a  sale  by  a  receiver  before 
adjudication  made  because  of  the  perishable 
character  of  the  goods  will  not  deprive  the 
bankrupt  of  his  right  to  the  proceeds.  In  re 
Le  Vay,  125  P.  990. 

94.  In  re  N.  Shaffer  &  Son,  128  P.  986. 

95.  Judgment  obtained  in  a  tort  action 
against  which  exemptions  were  nonava liable. 
In  re  Brumbaugh,  128  P.  971.  Where  the  ex- 
emption is  waived,  the  creditor's  remedy  is 
In  a  court  of  equity.     In  Georgia,  the  prop- 


erty being  of  a  perishable  nature,  the  court 
will  appoint  a  receiver  to  take  charge  of  it 
until  the  judgment  in  rem  is  obtained.  Bell 
V.  Dawson  Grocery  Co.   [Ga.]   48  S.  B.   150. 

9«.  In  re  Le  Vay,  125  P.  990;  MeKenney  v. 
Cheney,  118  Ga.  387,  45  S.  B.  433;  Lockwood 
V.  Exch.  Bank,  190  U.  S.  294,  23  S.  Ct.  751,  47 
Law.  Bd.  1061.  Trustee  cannot  administer 
the  property  exempt.  Bell  v.  Dawson  Gro- 
cery Co.   [Ga.]   48  S.  B.  150. 

97.  Lockwood  V.  Exch.  Bank,  190  U.  S. 
294,  23  S.  Ct.  751,  47  Law.  Ed.  1061.  Has  no 
power  to  order  sale  of  homestead,  exempt 
under  the  state  laws,  because  a  particular 
creditor  may  have  the  right  under  such  laws 
to  subject  it  to  the  payment  of  his  debt.  In- 
gram V.  Wilson  [C.  C.  A.]  125  P.  913.  Trus- 
tee cannot  determine  the  rights  of  creditors 
asserting  waivers  against  it.  Bell  v.  Daw- 
son Grocery  Co.   [Ga.]    48  S.  E.  150. 

98.  Under  Act  1898,  §  24,  It  is  not  a  case 
where  an  appeal  is  expressly  authorized  by 
§  25  of  that  act.  In  this  ease  bankruptcy 
court  directed  sale  of  exempt  property.  In- 
gram V.  Wilson  [C.  C.  A.]  125  P.  913. 

0*.  A  bankrupt  invoking  the  benefits  of 
the  bankruptcy  law  and  thereby  precluding 
the  seller  of  exempt  property  from  obtain- 
ing a  Judgment  and  levying  execution  there- 
on is  estopped  to  object  that  the  court  of 
bankruptcy  has  no  jurisdiction  to  order  such 
property  sold,  and  the  proceeds  applied  to 
the  unpaid  purchase  price,  on  the  ground 
that  no  judgment  had  been  recovered  or  ex- 
ecution levied  as  required  by  the  Iowa  stat- 
ute.   In  re  Boyd,  120  P.  999. 

1.  MeKenney  v.  Cheney,  118  Ga.  387,  45  S. 
B.  433. 

2.  See  1  Curr.  L.  333. 

8.  Act  1898,  5  8.  In  re  Newton,  133  F. 
103.     See  1  Curr.  L.  333.  n.  7. 
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coTirt  from  the  bankrupt's  estate  in  accordance  ■with  the  state  statutes.*  The 
widow  of  a  bankrupt  is  entitled  to  dower  out  of  land  conveyed  by  her  husband 
to  his  "assignee"  in  bankruptcy,  she  not  having  joined  in  the  deed  nor  received 
anything  in  lieu  thereof." 

§  18.  Referees,  proceedings  before  them  and  review  thereof.* — ^Referees  in 
bankruptcy  are  judicial  ofBcers,''  and  their  orders  made  in  the  course  of  bank- 
ruptcy proceedings  are  entitled  to  the  respect  and  credit  due  to  ofBcers  who  act 
judicially.'  A  proceeding  before  a  referee  in  bankruptcy  to  recover  a  debt  is 
analogous  to  an  action  brought  for  the  same  purpose.*  In  proceedings  for  con- 
tempts before  a  referee,  the  latter  must  certify  the  facts  to  the  judge."  A  wit- 
ness is  not  subject  to  attachment  for  failing  to  appear  and  testify  before  a  referee 
in  obedience  to  a  subpoena,  unless  his  mileage  and  one  day's  attendance  fees  are 
paid  or  tendered  to  him.^^  A  bankrupt  is  not  exempt  from  prosecution  for  an 
offense  growing  out  of  a  transaction  concerning  which  he  testified  before  the  ref- 
eree,^" and  may  refuse  to  answer  criminating  questions.^'  The  jurisdiction  with 
which  a  referee  is  invested  is  made  expressly  subject  to  review  by  the  judge  of  a 
court  of  bankruptcy,**  and  this  power  of  review  in  the  latter  is  exclusive.*'  TTpon 
a  proper  petition  for  a  review  of  any  order,  the  referee  should  forthwith  certify 
to  the  judge  the  question  presented,  a  summary  of  the  evidence  relating- thereto, 
and  his  finding  or  order  thereon.*'  A  referee  in  bankruptcy  has  power  to  rule 
on  the  admissibility  of  evidence  offered  before  him,*'  and  is  bound  to  personally 
hear  the  evidence  unless  his  presence  is  waived  by  the  parties.**  Evidence  taken 
before  him  to  be  available  on  appeal  must  be  included  in  the  record  certified  to 
the  district  court,  and  the  certificate  of  the  referee  must  show  that  it  is  the  evi- 
dence so  taken  before  him.*'  A  referee's  findings  of  fact  will  not  be  reversed 
upon  appeal  unless  they  are  flagrantly  against  the  weight  of  the  evidence,^"  and 
the  burden  of  proof  is  upon  the  objectors  to  show  the  facts  to  be  as  they  insist.''* 
Docket  entries  of  a  referee  are  the  best  evidence  of  matters  therein  stated,""  and 
the  record  of  a  referee,  in  so  far  as  it  shows  what  was  adjudicated,  is  conclusive 


4.  In  Connecticut,  they  are  entitled  to 
such  an  amount  as  Is  necessary  for  their 
support.     In  re  Newton,  122  V.  103. 

8.  That  husband  was  paid  his  homestead 
exemption  which  he  applied  to  wife's  use 
makes  no  difference.  It  seems  as  though  the 
court  used  the  term  "assignee"  In  place  of 
"trustee."  Cravens  v.  Shippen,  25  Ky.  L.  R. 
1322,  77  S.  W.  929. 

6.  See  1  Curr.  L.  333.  See,  also,  ante,  § 
14  B,  Sale  by  trustee. 

7.  Clendenlng  v.  Red  River  Val.  Nat. 
Bank  [N.  D.]  94  N.  W.  901. 

8.  Adjudications  upon  the  allowance  or 
rejection  of  the  claims  of  creditors.  Clen- 
denlng V.  Red  River  Val.  Nat.  Bank  [N.  D.] 
94  N.  W.   901. 

9.  Legislature  by  an  act  cannot  effect  the 
reversal  of  a  judgment  already  rendered.  In 
re   Stalker,   123  F.   961. 

10.  A  witness  failing  to  attend  an  appli- 
cation for  an  attachment  In  the  first  Instance, 
without  such  eertiflcate  from  the  referee,  is 
irregular.     In  re  Kerber,  125  F.  653. 

11.  In  re  Kerber,  125  P.  653.  See  1  Curr. 
L.   334,   n.   12. 

12.  Burrell  v.  Mont.,   194  TJ.   S.   572,   24   S. 

Gt.  787. 

13.  Questions  as  to  accuracy  of  a  credit- 
or's proof  and  the  identifying  of  his  signa- 
ture to  notes  and  his  checkbook,  held  must 
be  answered.     In  re  Levin.   131  F.  388. 


14.  Brown  v.  Persons  [C.  C.  A.]  122  F.  212. 

15.  State  courts  are  without  authority  to 
review,  revise  or  reverse  adjudications  of  the 
referee.  Clendenlng  v.  Red  River  Val.  Nat. 
Bank   [N.  D.]    94   N.   W.   901. 

16.  Transmitting  to  the  clerk  the  notes  o( 
the  testimony,  his  own  opinion  and  the  cred- 
itors' petition  for  a  review  Is  not  a  com- 
pliance with  Bankr.  Rule  27.  In  re  Kurtz, 
125  P.  992. 

17.  18.     In  re  Wilde's  Sons,  131  F.  142. 

19.  Where  the  certificate  of  the  referee 
is  silent  as  regards  any  evidence,  and  a  sub- 
sequent certificate  attached 'to  certain  evi- 
dence sought  to  be  made  a  part  of  the  rec- 
ord was  not  certified  to  the  district  court 
until  six  days  after  it  had  affirmed  the  find- 
ings and  Judgment  of  the  referee,  held,  such 
evidence  not  properly  In  record  and  not  be- 
fore appellate  court.  In  re  French,  13  Okl. 
549,  75  P.  278;  In  re  Cohen,  131  F.  391. 

20.  A  finding  that  a  private  banker  was 
engaged  chiefly  in  farming.  Couts  v.  Town- 
send,  126  F.  249.  Finding  of  referee  refus- 
ing discharge.  In  re  Shriver,  125  P.  511; 
In  re  Williams,  120  P.  542.  See  1  Curr.  L. 
334,   n.   22-25. 

21.  Finding  of  a  referee  that  certain  mon- 
eys are  the  proceeds  of  property  pledged  to 
a  lienholder.     In  re  Williams,  120  P.  542. 

22.  Davis  V.  Ives,  75  Conn.  611,  54  A.  922, 
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and  cannot  be  contradicted  by  parol  evidence.*'  Papers  used  in  a  proceeding 
before  a  referee  in  bankruptcy  may  be  certified  either  by  the  referee  or  clerk.** 

§  19.  Modification  and  vacation  of  orders  of  banhruptcy  court." — In  the  ab- 
sence of  statutory  prohibition,  a  court  of  bankruptcy  has,  generally,  power  to  amend 
its  decrees  in  its  discretion,**  and  hence  a  judge  of  a  court  of  bankruptcy  has  the 
power  to  vacate  an  order  discharging  a  trustee.*' 

§  30.  Appeal  and  review  in  bankruptcy  cases. — ^An  appeal  must  be  taken  with- 
in ten  days  after  the  rendition  of  judgment,*"  which  fact  must  appear  in  the  rec- 
ord,*' the  record  on  appeal  must  be  filed  within  the  time  allowed  by  law,'"  or  an 
application  for  an  extension  must  be  made  before  the  expiration  of  that  time,'^ 
and  the  record  must  be  complete,'*  or  the  appeal  will  be  dismissed.  Neither  the 
bankruptcy  act  nor  any  rule  of  court  limits  the  time  within  which  a  petition  for 
review  in  bankruptcy  may  be  filed,"  but  it  has  been  held  that  no  appeal  or  peti- 
tion for  review  being  taken  from  a  final  decree  for  over  a  year  it  becomes  final  and 
cannot  be  set  aside  or  modified  on  motion.'*  A  rehearing  will  not  be  granted  upon 
the  pretense  of  reconsidering  the  merits  of  the  case,  where  the  real  purpose  is  to 
revive  the  petitioner's  right  of  appeal,"  but  the  district  court  cannot  entertain  a 
motion  for  a  rehearing  so  long  as  an  appeal  is  pending.'*  The  circuit  courts  of 
appeal  have  power  to  summarily  revise  territorial  district  courts  within  their  re- 
spective circuits  as  to  matters  of  law  arising  in  bankruptcy  proceedings."  An  inter- 
vening petition  to  reach  a  fund  in  the  bankruptcy  court,  being  incident  to  the 
claim,  is  a  bankruptcy  proceeding,"  but  a  decree  thereon  is  not  an  independent 
ground  of  appeal,  where  it  is  not  "a  judgment  allowing  or  rejecting  a  debt  or  claim 
of  $500  or  over.""  Whenever,  in  a  suit  in  which  a  bankruptcy  court  is  marshal- 
ing and  distributing  assets,  any  intervening  party  raises  a  distinct  and  separable 


23.  Testimony  of  a  referee  that  he  did 
not  undertake  to  adjudicate  a  creditor's 
claim  is  Inadmissible,  it  being  directly  con- 
tradictory to  the  necessary  legal  efCeot  of  his 
written  order  allowing  said  claim.  Clen- 
dening  v.  Red  River  Val.  Nat.  Bank  [N.  D.] 
94  N.  W.  901. 

24.  Is  not  error  to  admit  such  papers  In 
evidence  when  certified  by  the  referee.  Mc- 
Lanahan  v.  Blackwell,  119  Ga.  64,  46  S.  E. 
785. 

25.  See  1  Curr.  L..  334. 

26.  In  re  Bimberg,  121  F.  942. 

27.  Where  an  order  of  a  district  court 
sustaining  a  claim  of  privilege  of  a  witness 
is  reversed  by  the  circuit  court  of  appeals 
and  remanded  for  further  proceedings,  the 
district  court  properly  vacated  an  order  pre- 
viously made  by  the  referee  discharging  the 
trustee.  Brown  v.  Persons  [C.  C.  A.]  122  P. 
2 12-. 

28.  Act  1898,  §  25a.  From  a  decree  grant- 
ing a  discharge.  Williams  Bros.  v.  Savage 
[C.  C.  A.]  120  F.  497.  Where  a  district  court 
disapproved  a  finding  of  fact  by  a  referee 
on  the  disallowance  of  a  claim,  but  entered 
no  order  In  the  matter,  afterwards  the  ref- 
eree entered  an  order  aUowlng  the  claim, 
which  was  approved  and  confirmed  by  the 
court,  held  that  an  appeal  taken  within  10 
days  of  the  confirmation  of  the  order  aUow- 
lng the  claim  was  proper.  Rush  v.  Lake 
[C.  C.  A.]   122  P.  561. 

29.  Williams  Bros.  v.  Savage  [C.  C.  A.] 
120  P.  497. 

30.  Appeal  from  an  order  allowing  a  claim. 
In  re  Alden  Eleo.  Co.  [C.  C.  A.]   123  P.  415. 

31.  In  re  Alden  Eleo.  Co.  [C.  C.  A.]  123 
P.    415. 


32.  Must  contain  all  the  papers,  exhibits, 
depositions,  and  other  proceedings  necessary 
to  the  hearing  in  the  appellate  court.  Wil- 
liams Bros.  V.  Savage  [C.  C.  A.]  120  P.  497. 

33.  Ordinarily  by  analogy  such  petition 
ought  to  be  filed  within  six  months,  but 
that  It  is  not  is  not  conclusive  ground  for 
dismissal.  Where  owing  to  the  unavoidable 
disappearance  of  important  evidence,  the 
judge  below  made  two  orders  extending  the 
time  for  filing  the  record  in  the  appellate 
court,  a  reasonable  excuse  is  afforded.  In 
re  Groetzlnger  &  Sons  [C.  C.  A.]   127  P.  124. 

34.  In  re  Hoyt  &  Mitchell,   127  F.   968. 

35.  If  entitled  to  relief  for  that  purpose 
the  facts  must  be  shown  in  the  petition.  In 
re  Glrard  Glazed  Kid  Co.,  129  F.   841. 

36.  First  Nat.  Bank  v.  State  Nat.  Bank  [C. 
C.  A.]   131  P.  430. 

37.  The  summary  revisory  power  of  the 
circuit  court  of  appeals  for  the  eighth  cir- 
cuit extends  to  questions  of  law  arising  in, 
the  progress  of  bankruptcy  proceedings  in  a 
district  court  of  Oklahoma  territory,  which 
is  assigned  to  the  eighth  circuit,  although 
jurisdiction  by  appeal  or  writ  of  error  is 
vested  In  the  territorial  supreme  court. 
Plymouth  Cordage  Co.  v.  Smith,  194  U.  S.  311, 
24  S.  Ct.  725. 

38.  Petition  filed  by  creditors  asserting  a 
lien  upon  proceeds  of  a  seat  In  a  stock  ex- 
change which  had  not  been  insisted  upon 
because  they  mistakenly  supposed  they  had 
collected  their  claims  by  valid  attachments. 
Hutchinson  v.  Otis,  Wilcox  &  Co.,  190  U.  S. 
552,  23  S.  Ct.  778,  47  Law.  Ed.  1179. 

39.  Act  of  1898,  §  25a,  8.  Hutchinson  v. 
Otis,  Wilcox  &  Co.,  190  TJ.  S.  552,  23  S.  Ct. 
778.  47  Law.  Ed.  1179. 
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issue  or  controversy  involving  substantial  pecuniary  rights,  an  appeal  lies  from  an 
order  entered  thereon."  An  appeal  cannot  be  taken  from  a  decision  of  a  circuit 
court  of  appeals,  allowing  or  rejecting  a  claim,  to  the  United  States  supreme  court, 
except  upon  a  certificate  of  a  justice  of  the  supreme  court,"  or  where  the  amount 
involved  exceeds  $2,000,  and  the  questions  are  such  as  might  have  been  taken  up 
from  the  highest  court  of  a  state.*'  An  appeal  lies  to  the  United  States  supreme 
court  from  a  judgment  of  a  circuit  court  of  appeals  entered  upon  an  appeal  from 
a  judgment  of  a  court  of  bankruptcy,  sustaining  a  title  to  property  in  the  posses- 
sion of  a  trustee  in  banlcruptey,  asserted  by  intervention  raising  a  distinct  and  sep- 
arable issue.*'  A  judgment  creditor  may  become  a  "party  aggrieved"  and  therefore 
entitled  to  prosecute  a  petition  for  review  of  an  order  of  the  bankruptcy  court.** 
Orders  and  decrees  in  a  bankruptcy  proceeding  cannot  be  reviewed  by  writs  of 
error.*"  The  power  of  the  appellate  court  to  review,  by  original  petition,  the  ruling 
of  the  banlcruptey  court  extends  only  to  an  order  made  in  the  bankruptcy  proceed- 
ings proper,  and  does  not  embrace  proceedings  in  suits  by  the  trustee  in  bank- 
ruptcy,*"  and  the  appellate  court  cannot  entertain  a  petition  to  revise  in  matter  of 
law,  where  questions  of  fact  are  involved  therein.*'  An  appeal  duly  taken  from 
an  order  in  bankruptcy  may  be  treated  as  a  petition  for  revision,  where  the  latter 
is  the  proper  mode  of  review  and  only  a  question  of  law  is  presented.*'  Certiorari 
is  the  proper  method  of  obtaining  a  review,  in  the  supreme  court  of  the  United 
States,  of  a  decision  of  the  circuit  court  of  appeals  upon  a  petition  for  revision  of 
an  order  of  the  district  court  allowing  an  exemption.*®  An  assignment  of  error 
must  be  filed  in  the  court  below  before  an  appeal  is  allowed,^"  and  such  assignment 
operates  as  a  limitation  upon  such  appeal."^  On  an  appeal  from  an  order  dismissing 
an  involuntary  petition,  an  appeal  bond  must  be  given,  approved,  and  filed  in  the 
trial  court,"  and  such  fact  must  appear  upon  the  record,^'  but  the  appeal  being 
taken  within  the  time  prescribed  by  the  bankruptcy  act,  failure  to  file  a  bond 
and  serve  the  citation  until  a  few  days  after  the  expiration  of  that  time  does  not 
invalidate  the  appeal."*  The  record  on  an  appeal  in  bankruptcy  not  clearly  set- 
ting forth  facts  necessary  to  a  determination  of  the  questions  involved,  it  will  be 
remanded  to  the  district  court,  with  directions  to  have  the  facts  fully  reported  to 


40.  The  case  then  presenting  a  contro- 
versy within  the  meaning  of  §  24a  of  the 
Act  1898.  Issue  was  as  to  whether  a  part- 
nership or  an  individual  partner  owned  the 
property.  Burleigh  v.  Foreman  [C.  C.  A.] 
125  F.  217. 

41.  Construing  Act  1898,  §§  Ma.,  25b.  and 
§  6,  Act  March  3,  1891,  26  Stat.  828,  o.  617 
[U.  S.  Comp.  St.  1901,  p.  B49],  creating  the 
circuit  court  of  appeals.  Hutchinson  v.  Otis, 
Wilcox  &  Co.   [C.  C.  A.]   123   F.  14. 

43.  Hutchinson  v.  Otis,  Wilcox  &  Co.  [C. 
C.  A.]    123  F.  14. 

43.  Hewit  V.  Berlin  Maoh.  Works,  194  U. 
S.  296,  24  S.  Ct.  690. 

44.  Assignee  of  a  judgment  creditor  who 
alone  proved  his  claim  against  the  bankrupt 
estate  applied  to  have  the  estate  reopened, 
on  the  ground  that  assets  had  been  fraudu- 
lently conveyed,  the  court  below  discharged 
a  restraining  order  and  refused  an  injunc- 
tion to  restrain  a  further  transfer,  but  ap- 
pointed a  trustee,  none  having  been  pre- 
viously appointed,  held  could  prosecute  a 
petition  for  review.  Clark  v.  Pidcock  [C.  C. 
A.]    129  F.  745. 

45.  A  bankruptcy  proceeding  is  a  pro- 
ceeding in  equity.  Lookman  v.  Lang  [C.  C. 
A.l  128  P.  279. 


46.  Mortgagee  In  possession  of  property 
of  the  bankrupt  turned  the  same  over  to  the 
trustee  to  sell,  the  proceeds  to  be  turned 
into  the  registry  of  the  bankruptcy  court, 
the  right  of  property  to  follow  the  fund, 
held,  action  of  bankruptcy  court  in  deter- 
mining mortgagee's  rights  reviewable  by  ap- 
pellate court.  In  re  Antigo  Screen  Door  Co. 
[C.  C.  A.]   123  F.  249. 

47.  Whether  a  court  of  bankruptcy  erred 
In  ordering  a  sale  of  property  free  from  in- 
cumbrances. In  re  Union  Trust  Co.  [0.  C. 
A.]  122  F.  937. 

48.  Chesapeake  Shoe  Co.  v.  Seldner  tC.  C. 
A.]   122  F.  593. 

48.  The  revising  order  is  not  a  final  deci- 
sion allowing  or  rejecting  a  claim  within  the 
meaning  of  §  25b,  of  the  Act  of  1898.  Holden 
V.  Stratton,  191  U.  S.  115,  24  S.  Ct.   45. 

50.  Buckingham  v.  Bstes  [C.  C.  A.]  128  F. 
584;  Lockman  v.  Lang  [C.  C.  A.]    128  F.   279. 

51.  Points  not  covered  by  assignment  of 
error  cannot  be  reviewed.  Buckingham  v. 
Bstes  [C.  C.  A.]   128  F.  584. 

53,  53.  In  re  Miller,  13  Okl.  557,  75  P. 
1128. 

64.  No  material  prejudice  was  shown.  Co- 
lumbia Ironworks  v.  National  Lead  Co.  [C.  C 
A.]   127  F.  99. 
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it  and  to  pass  on  same.""  An  appeal  lying  under  the  bankruptcy  act,  the  dissatis- 
fied litigant  may  appeal  both  as  to  law  and  facts,"'  or  may,  where  a  question  of 
law  is  concerned,  raise  that  alone  by  a  revisory  petition.  On  a  petition  to  revise 
a  court  of  bankruptcy  in  a  matter  of  law,  findings  which  involve  a  distinct  propo- 
sition of  law  or  a  substitute  therefor  are  necessary."'  A  petition  for  review  being 
filed,  the  proceeding  must  be  prosecuted  to  a  hearing  and  determination  with  rea- 
sonable diligence."*  In  order  to  maintain  on  appeal  an  objection  that  a  claim  was 
not  allowed  within  one  year,  and  therefore  its  allowance  was  erroneous,  the  transcript 
must  show  the  date  of  the  adjudication."'  The  circuit  court  of  appeals  may  on 
appeal  review  a  question  of  fact,""  but  it  will  not  reverse  a  finding  of  fact  by  a 
referee  and  affirmed  by  the  district  court,  unless  manifestly  against  the  weight  of 
the  evidence.*^  The  appellate  court  upon  a  petition  to  review  cannot  challenge 
the  facts,  or  an  inference  of  fact,  found  by  the  court  below,'^  it  can  only  consider 
and  rule  upon  questions  of  law.'"  Objections  to  the  jurat  on  the  specifications  of 
objection  to  a  bankrupt's  discharge,'*  or  that  the  goods  of  the  bankrupt  have  not 
been  properly  inventoried,'"  cannot  be  made  for  the  first  time  upon  a  petition  to 
review.  Appellate  courts  will  not  interfere  in  administrative  matters  where  no 
substantial  interests  are  concerned."  An  order  of  dismissal  wUl  not  be  reversed 
upon  appeal  because  of  an  immaterial  departure  from  the  technical  rules  of  pro- 
cedure." Sufficient  facts  being  alleged  and  proved  to  warrant  the  adjudication, 
the  latter  wiU  not  be  set  aside  upon  appeal  because  other  acts  alleged  were  neither 
properly  pleaded  nor  sufficiently  proved." 

§  31.  Trustee's  bonds;  actions  thereon.^^ — An  action  upon  a  trustee's  bond 
must  be  brought  in  the  name  of  the  United  States,"  it  may  be.  brought  without 
first  obtaining  leave,'^  in  a  state  court /^  and  the  defaulting  trustee  being  a  fugitive 
from  justice  he  is  not  a  necessary  party.''"  Payments  made  by  a  trustee  in  bank- 
ruptcy in  violation  of  the  rules,  and  without  an  order  therefor,  being  disallowed, 


."5.  Devries  v.  Shanahan  [C.  C.  A.]  122  F. 
C29. 

56.  Burleigh  V.  Foreman  [C.  C.  A.]  125  F. 
217. 

57.  Cannot  be  supplied  by  the  opinion  of 
the  court.  In  some  cases  involving  issues  of 
a  substantial  character  justice  might  re- 
quire the  relaxation  of  the  above  rule.  In 
re  Boston  Dry  Goods  Co.  [C.  C.  A.]  125  F. 
226. 

5S.  Allowing  two  years  and  nine  months 
to  pass  from  the  time  of  the  filing  of  the 
petition  before  any  real  effort  to  prosecute 
the  proceeding  is  made  is  such  laches  that 
the  petition  will  be  dismissed.  In  re  Koenlg, 
127  F.  891. 

39.  Buckingham  v.  Estes  [C.  C.  A.]  128 
F.  584. 

60.  As  to  whether  or  not  a  claim  should 
have  been  allowed.  Rush  v.  Lake  [C.  C.  A.] 
122  F.  561. 

61.  In  re  Noyes  Bros.  [C.  C.  A.]  127  F. 
286.  Action  to  recover  a  preference.  Hodges 
v.  Kolm  [S.  C]  45  S.  B.  102.  Findings  on 
an  accounting  of  rent.  Buckingham  v.  Estes 
[C.  C.  A.]  128  F.  584.  There  being  no  dis- 
tinct findings  upon  a  question  of  fact  by 
either  the  referee  or  the  bankruptcy  court, 
the  appellate  court  is  not  aided  in  Its  con- 
sideration of  the  case  by  the  weight  which 
ordinarily  attaches  to  findings  of  courts  of 
the  first  instance.  Burleigh  v.  Foreman  [C. 
C.  A.]   ISO  F.  13. 

aa,  63.  In  re  Antigo  Screen  Door  Co.  [C. 
C.  A.]  123  F.  249. 


©4.  Godshalk  Co.  v.  Sterling  [C.  C.  A.]  129 
F.    B80. 

65.  In  re  Shoe  &  Leather  Reporter  [C.  C. 
A.]    129  F.  588. 

66.  Will  not  interfere  with  an  order  of 
the  district  court  fixing  the  minimum  bid  for 
the  sale  of  assets  of  the  bankrupt,  and  that 
a  certain  proportion  of  such  price  might  be 
paid  in  bonds  secured  by  a  mortgage  upon 
said  assets.  In  re  Shoe  &  Leather  Reporter 
[C.  C.  A.]  129  F.  688. 

67.  Verdict  of  jury  being  advisory  only, 
and  the  case  being  tried  upon  its  merits,  that 
Immaterial  Issues  were  submitted  to  the  jury 
is  not  sufficient  for  reversal.  Oil  Well  Sup- 
ply Co.  V.  Hall    CC.  C.  A.]    128  F.   876. 

68.  In  re  Lynan  [C.  C.  A.]  127  F.  123. 
60.     See  1  Curr.  L.  334. 

70.  Cannot  be  brought  In  the  name  of  the 
succeeding  trustee,  though  in  a  state  where 
cctions  must  be  brought  in  the  name  of  the 
real  party  in  Interest.  Alexander  v.  Union 
Surety  &  Guaranty  Co.,  89  App.  Div.  3,  85  N. 
T.  S.  282. 

71.  Alexander  v.  Union  Surety  &  Guaranty 
Co.,  89  App.  Div.  3,  85  N.  T.  S.  282. 

72.  The  supreme  court  of  New  York,  hav- 
ing general  jurisdiction,  has  jurisdiction  of 
such  an  action.  Alexander  v.  Union  Surety 
&  Guaranty  Co..  89  App.  Div.  3,  85  N.  Y.  S. 
282. 

73.  Though  a  proper  one.  Alexander  v. 
Union  Surety  &  Guaranty  Co,,  89  App.  Div. 
3.   85  N.  Y.  S.    282. 
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the  trustee  and  his  bondsmen  are  liable  therefor,  though  the  court  might  have 
authorized  such  payments  had  the  trustee  applied  for  authority  to  make  them.'* 

§  23.  Discharge  of  bankrupt j  its  effect  and  how  availed  of.  A.  Procedure 
to  obtain  discharge  and  vacation  thereof.""^ — The  failure  of  a  bankrupt  to  apply  for 
a  discharge  within  the  time  allowed  by  law  renders  the  question  of  his  right  to 
a  discharge  from  those  debts  in  a  proceeding  under  a  subsequent  petition  res  adjudi- 
cata."  A  bankrupt  being  allowed  to  file  his  petition  for  a  discharge  more  than 
a  year  after  adjudication,  the  only  question  open  is  whether  or  not  he  is  entitled 
to  a  discharge,''  creditors  seeking  to  oppose  it  being  confined  to  statutory  objec- 
tions,'* and  the  court  entertaining  such  a  petition  upon  an  insufficient  showing, 
the  remedy  is  a  motion  to  vacate."  A  bankrupt  filing  a  petition  for  his  discharge 
and  taking  no  further  steps  in  the  matter  for  over  a  year  is  chargeable  with  an 
abuse  of  the  bankruptcy  proceedings  for  the  purpose  of  delaying  creditors,  and  on 
petition  by  a  creditor  his  application  for  discharge  will  be  dismissed." 

Notice  of  petition  for  discharge  must  be  sent  to  creditors  at  their  respective 
addresses.'^  An  objecting  creditor  has  no  right  to  enter  an  appearance  after  the 
return  day,  and  should  not  be  allowed  to  do  so,  except  for  good  cause  shown  in 
excuse  of  the  delay.'^  The  burden  of  proof  is  upon  the  opposing  creditor  to  estab- 
lish the  ground  for  refusing  the  discharge  by  satisfactory  and  sufficient  evidence.*' 
Upon  the  hearing  of  the  petition  for  a  discharge  and  specifications  in  opposition 
thereto,  the  testimony  of  the  bankrupt  given  at  the  first  meeting  of  creditors  is 
admissible,**  but  not  the  testimony  of  other  witnesses  taken  at  that  time,*^  and  the 
taking  of  the  testimony  by  the  referee  of  witnesses  other  than  the  bankrupt,  upon 
petition  for  discharge  and  specifications  in  opposition  thereto,  before  returning 
the  same  to  the  court  is  an  irregularity,*'  but  the  bankrupt  appearing  and  cross- 
examining  the  witness  the  testimony  so  taken  will  not  be  stricken  out.*' 

By  making  an  order  of  discharge  it  will  be  presumed  that  the  court  investi- 
•gated  the  objections  made  thereto,  and  overruled  the  same  on  their  merits.**  An 
order  of  a  bankruptcy  court  dismissing  an  application  for  discharge  for  want  of 
prosecution  is,  in  substance  and  effect,  one  denying  a  discharge.*'  A  bankrupt 
having  been  refused  a  discharge  cannot,  a  few  months  thereafter,  prosecute  a  new 
application  for  a  discharge  upon  the  same  facts.""  An  order  denying  a  discharge 
is  reviewable  by  appeal.'^    A  discharge  is  not  subject  to  collateral  attack."^ 


74.  In  ro  Hoyt,  127  F.  96S. 

75.  See  1  Curr.  L.  335. 

76.  Kuntz  V.  Young  [C.   C.  A.]   131  F.   719. 

77.  In  re  Haynes  &  Sons,  122  F.  560.  See 
1  Curr.  L.  335,  n.  34. 

78.  In  re  Haynes  &  Sons,  122  F.  560. 

79.  It  is  too  late  to  contest  the  matter  on 
the  hearing  of  the  petition.  In  re  Haynes  & 
Sons,  122  P.  560. 

80.  In  this  case  the  banlcrupt  also  ob- 
tained an  Injunction  staying  proceedings  by 
the  creditor  for  the  collection  of  a  debt, 
held,  injunction  would  be  vacated.  In  re 
Lederer,  125  F.  96. 

81.  Where  judgment  creditor  died  before 
the  filing  of  the  petition  for  a  discharge  by 
the  bankrupt,  and  her  executrix  and  sole 
legatee  had  not  proved  her  will,  held  proper 
to  send  the  notices  addressed  to  the  creditor 
at  her  last  place  of  residence.  Such  notice 
held  sufficient  to  sustain  motion  by  dischar- 
ged  bankr.upt   for   cancellation   of  judgment 

under  Code  Civ.  Proe.  §  1268.     ^  '-^  "  " 

worth,  87  N.  T.  S.   1112. 

82.  In  re  Ginsburg,  130  F.  627 


Lent  v.  Parns- 


83.  In  re  Chamberlain,  125  F.  629.  See  1 
Curr.  L.  335.  n.  51. 

84.  In  re  Goodhile,  130  F.  782.  See  1 
Curr.  L.  335,  n.  63. 

85.  86,  87.    In  re  Goodhile,   130  P.   782. 

88.  Affirmed  the  referee's  report.  Ken- 
tucky Nat.  Bank  v.  Carley  [C.  C.  A.]  127  P. 
686. 

89.  In  re  Kuffler  [C.  C.  A.]  127  P.  125. 

90.  Refused  because  of  fraudulent  con- 
cealment of  assets  from  the  trustee.  In  re 
Piegenbaum  [C.  C.  A.]  121  P.  69. 

91.  In  re  Kuffier   [C.  C.  A.]  127  P.  125. 

9B.  That  the  plaintiff,  a  discharged  bank- 
rupt, did  not  schedule  the  pending  action  as 
IJart  of  his  assets  is  no  defense  thereto. 
Wilsey  V.  Jewett  Bros.  &  Co..  122  Iowa,  315. 
98  N.  W.  114.  Claiming  that  a  discharge 
does  not  bar  a  particular  claim  is  not  a  col- 
lateral attack.  Sutherland  v.  Lasher,  41 
Misc.  249,  84  N.  T.  S.  56.  A  plea  of  dis- 
charge can  be  met  by  showing  that  the  debt 
was  excepted  from  the  operation  thereof, 
without  the  reply  amounting  to  a  collaterai 
attack  on  the  bankruptcy  decree.  Santa 
Rosa  Bank  v.  White,  139  Cal.  703,  73  p.  577. 
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A  court  of  bankruptcy  may  on  its  own  motion  vacate  a  discharge,  in  the  fur- 
therance of  justice,  before  the  expiration  of  a  year  after  it  was  granted.""  A  cred- 
itor of  a  bankrupt  who  has  failed  to  file  or  prove  his  claim  within  a  year  after 
adjudication  may  nevertheless  move,  as  a  party  in  interest,  to  vacate  the  discharge.** 
A  creditor  petitioning  for  a  revocation  of  a  bankrupt's  discharge  must  not  have  been 
guilty  of  undue  laches.'"  A  petition  for  the  revocation  of  a  discharge  in  bank- 
ruptcy, setting  out  the  facts,  need  not  allege  the  legal  conclusion  that  the  facts  did 
not  warrant  a  discharge.'" 

(§22)  B.  Grounds  for  refusal.^'' — ^Provisions  regulating  the  conditions  on 
which  bankrupts  may  be  discharged  are  remedial  in  their  nature,  with  respect  to 
the  bankrupts  or  to  their  creditors,  or  to  both,  and  the  strict  rules  of  construction  or 
interpretation  appropriate  to  retroactive  or  retrospective  laws  are  inapplicable  to 
them.®*  A  judgment  denying  a  debtor  a  discharge  from  a  debt,  under  a  state  in- 
solvency law,  is  not  an  adjudication  of  his  right  to  a  discharge  from  such  debt  in 
bankruptcy,  where  it  does  not  appear  upon  what  grounds  such  judgment  was  based." 
The  provision  of  the  bankruptcy  act  forbidding  a  discharge  if  the  bankrupt  has, 
in  voluntary  proceedings,  been  granted  a  discharge  within  six  years  is  not  retro- 
active as  applied  to  cases  where  the  first  proceedings  were  had  prior  to  its  enact- 
ment, but  merely  adds  a  new  condition  of  discharge  in  cases  instituted  after  the 
amendment.^  A  discharge  granted  to  a  bankrupt  in  partnership  proceedings  insti- 
tuted by  himself  is  granted  in  voluntary  proceedings,  and  prevents  his  obtaining 
a  discharge  within  six  years  upon  an  individual  voluntary  petition.*  A  court  un- 
doubtedly has  power  to  refuse  a  discharge,  the  entire  proceeding  being  a  palpable 
fraud  upon  the  creditors.' 

Commission  of  an  offense.* — A  false  oath,  to  be  available  as  a  bar  to  a  dis- 
charge, must  have  been  knowingly  and  fraudulently  false.'  Omission  of  property 
from  his  schedules  is  sufiicient  to  warrant  the  refusal  of  a  discharge  on  the  ground 
of  his  making  a  false  oath,'  and  the  bankrupt's  right  to  a  discharge  is  not  restored 
by  listing  the  property  concealed  after  the  making  of  the  false  oath  is  discovered.'' 

Destruction  of  or  failure  to  keep  boohs  of  account.^ — Destruction  of  books  of 
account  prior  to  the  contracting  of  indebtedness  does  not  warrant  the  refusal  of  a 
discharge.'  Prior  to  the  amendatory  act  of  1903  it  had  to  be  satisfactorily  shown 
that  the  failure  to  keep  books  was  with  fraudulent  intent  to  thereby  conceal  his 
financial  condition,  and  in  contemplation  of  bankruptcy."  Failure  to  keep  a  com- 
plete set  of  books  will  not  of  itself  bar  a  discharge.^^ 


93,  94.     In  re  BimlDerg,  121  F.  942. 

95.  Creditor  vrho  had  opportunities  to  ex- 
amine bankrupt,  appeared  in  opposition  to 
discharge,  and  was  given  time  to  file  specifi- 
cations-of  objection,  but  failed  to  do  so,  and 
permitted  the  discharge  to  be  granted  with- 
out further  objection,  is  guilty  of  undue 
laches.     In  re  Upson,  124  F.  980. 

96.  In  re  Toothaker  Bros.,  128  F.  187. 

97.  See  1  Curr.  L.  336. 

98.  In  re  Scott,  126  F.  981. 

99.  In  re  Bybee,  124  F.  1011. 

1.  Act  1898,  §  14b,  as  amended  by  Act 
1903,  c.   487,  §  4.     In  re  Carleton,  131  F.  146. 

2.  In  re  Carleton,  131  F.  146. 

3.  That  creditors  opposing  the  discharge 
discontinue  their  opposition,  and  the  referee 
in  a  supplemental  report  refuses  a  certifi- 
cate of  conformity,  are  sufficient  to  create 
a  presumption  or  suspicion  that  some  act 
has  been  done  by  or  on  behalf  of  the  bank- 
rupt to  secure  the  discontinuance  of  the 
opposition,  justifying  a  refusal  of  the  bank- 
rupt's discharge  pending  a  further  report  by 
the  referee.     In  re  Sanborn,  131  F.  397. 


4.     See  1  Curr.  L.  336. 

B.  Kentucky  Nat.  Bank  v.  Carley  [C.  C. 
A.]   127  F.  686;  In  re  Breiner,  129  F.  155. 

6.  In  re  Garley  [C.  C.  A.]  127  F.  538;  In  re 
Toothaker  Bros.,  128  F.  187. 

Effect  of  omission  of  creditors,  see  1  Curr. 
L.  336,  n.  61. 

7.  In  re  Breiner,  129  F.  155. 

8.  See  1  Curr.  L.   336. 

9.  Bankrupt  Inherited  $155,000  from  his 
father  and  lost  the  same  in  gambling  and 
speculation,  in  the  latter  part  of  the  year 
1901  he  destroyed  his  checkbook  and  pass- 
book; having  no  account  in  the  bank. 
Of  the  $9,304.54  total  liabilities  over 
$7,600  was  for  money  borrowed,  and  of  this 
only  one  item  $11  seems  to  have  been  bor- 
rowed in  1901,  the  rest  In  1902.  Held,  de- 
struction of  books  not  with  fraudulent  in- 
tent to  conceal  true  financial  condition,  and 
not  in  contemplation  of  bankruptcy.  In  re 
Studebaker  [C.  C.  A.]   127  F.  951. 

10.  Bankrupt  kept  no  complete  set  of 
books,  but  used  contracts  of  sale  to  aid  those 
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Obtaining  property  upon  false  statements}^ — A  bankrupt  obtaining  property 
on  credit  upon  a  materially  false  statement  in  writing  cannot  be  discharged/*  such 
statement  having  been  made  for  the  purpose  of  obtaining  such  property.^^ 

Concealment  or  transfer  of  proper.ty?-^ — The  right  to  a  discharge  is  forfeited 
if  the  bankrupt  knowingly  conceals  his  property.^'  In  order  to  bar  a  discharge,  a 
transfer  of  property  to  hinder,  delay,-  or  defraud  his  creditors  need  not  be  know- 
ingly and  fraudulently  made,^'  though  it  must  have  been  made  within  four  nionths 
prior  to  the  filing  of  the  petition  in  bankruptcy.^^  His  right  to  a  discharge  is  not 
restored  by  listing  the  property  concealed  after  the  attempt  to  conceal  the  same 
has  been  discovered.'^"  A  bankrupt  who  does  not  surrender  his  estate  to  the  trustee 
is  not  entitled  to  a  discharge,  even  though  he  may  have  scheduled  it  and  otherwise 
complied  with  the  statute.^"  Where  he,  as  beneficiary  of  a  trust  fund,  is  entitled 
to  the  interest  and  income  thereof,  he  must  assign  his  interest  in  the  income  and 
interest  to  his  trustee  in  bankruptcy,'^  but  where  his  right  to  the  principal  rests 
in  the  option  of  the  trustee  this  right  need  not  be  so  assigned.^^  In  order  to  pre- 
vent a  discharge  on  the  ground  of  concealment  of  property  it  must  appear  that  the 
property  still  belongs  to  the  bankrupt  estate.^^  Failure  to  schedule  a  pending  claim 
for  alimony,^*  or  refusal  to  convey  property  claimed  as  an  exemption,  do  not  con- 
stitute a  concealment  of  property  preventing  a  discharge.^' 


he  kept,  no  fraud  being-  shown,  held,  no 
ground  for  refusing  a  discharge.  In  re  Cham- 
berlain, 125  P.  629;  In  re  Allendorf,  129  F. 
981.  Failure  to  enter  certain  loans  on  the 
books  Induced  by  the  fear  that  If  a  certain 
creditor  knew  that  he  was  borrowing  money 
he  might  "close  him  (the  bankrupt)  up,"  and 
that,  as  business  was  improving,  he  fully 
thought  that  he  would  be  able  to  pay,  does 
not  justify  a  presumption  that  such  failure 
to  keep  proper  books  was  in  contemplation 
of  bankruptcy.  Van  Ingen  v.  Schophofen 
[C.  C.  A.]  129  F.  352.  One  who  three  years 
before  bankruptcy  inherited  $150,000,  which 
he  testified  he  had  lost  in  gambling,  who 
at  the  time  of  the  application  for  his  dis- 
charge received  a  salary  of  $3,600,  lived  on 
a  liberal  scale,  paying  $2,000  a  year  for  rent 
of  apartment,  and  who  during  the  year  be- 
fore the  adjudication  destroyed  his  bank 
book  and  check  book,  which  action  was 
never  explained,  held,  that  the  Inference  was 
justified  that  the  bankrupt  destroyed  such 
books  with  fraudulent  Intent  to  conceal  his 
true  financial  condition  and  In  contemplation 
of  bankruptcy.    In  re  Studebaker,  124  F.  945. 

H.     In  re  Allendorf,   129  F.  981. 

12.     See  1  Curr.  L.  336. 

IS.  Act  of  1898,  §  14b,  as  amended  by  t,he 
act  of  1903.  So  held  In  a  case  where  ihe 
statement  was  made  more  than  four  months 
prior  to  the  date  of  the  amendatory  act,  and 
about  six  months  prior  to  the  filing  of  the 
petition  in  bankrviptcy.  In  re  Scott,  126  P. 
981.  Section  14,  subd.  b.,  cl.  3,  deals  solely 
with  a  condition  precedent  to  the  discharge 
of  bankrupts  in  future  cases,  it  does  not 
undertake  to  provide  for  the  recovery  of 
any  property,  or  to  set  aside  or  otherwise 
affect  any  transaction.  Id.  A  bankrupt  ob- 
taining property  upon  a  written  statement 
to  a  wholesale  house,  for  the  purpose  of  get- 
ting credit,  in  which  was  listed  an  asset 
valued  at  $1,400  which  she  did  not  possess, 
is  not  entitled  to  a  discharge.  In  re  Good- 
hlle,  130  F.  782. 

14.     Statement     made,     property     obtained 


and  paid  for,  8  months  later  other  property 
bought  on  credit,  held  did  not  defeat  dis- 
charge.     In  re  Allendorf,   129  F.    981. 

15.  See  1  Curr.  L.  336. 

16.  Knowingly  concealed  an  Interest  In 
the  estate  of  his  grandfather.  In  re  Breiner. 
129  F.  155.  In  the  absence  of  a  clear  mis- 
statement by  the  bankrupt  with  regard  to 
the  ownership  of  property  upon  which  he 
resided,  the  title  to  which  stood  In  the 
name  of  his  father,  and  to  which  the  bank- 
rupt was  the  prospective  heir,  there  is  no 
concealment  of  assets  or  a  false  oath  so  as 
to  bar  a  discharge.  In  re  Brumbaugh,  128 
F.  971.  The  fact  that  a  merchant's  stock  did 
not  amount  to  the  balance  left  after  de- 
ducting the  amount  of  the  sales  from  the 
amount  purchased  Is  not  sufBclent  of  itself 
to  bar  a  discharge  on  the  ground  of  con- 
cealed property,  It  being  shown  that  the 
bankrupt's  methods  of  business  were  care- 
less, and  that  he  kept  no  complete  set  of 
books.     In  re  Allendorf,  129  F.  981. 

17.  In  re  Gift,  130  P.  230.  Where  prior 
to  the  amendment  (Act  1903,  §  4)  of  Act  1898, 
§  14,  subd.  b.,  a  bankrupt  transferred  proper- 
ty by  a  deed  absolute  on  its  face  but  without 
consideration,  and  not  limited  by  any  agree- 
ment retaining  an  interest  in  the  grantor 
held  there  was  as  to  such  property  no  con- 
cealment of  property  by  the  bankrupt  from 
the  trustee.     In  re  Dauohy,  122  P.  688, 

18.  In  re  Brumbaugh,  128  F.  97. 

19.  In  re  Breiner,  129  F.   155. 

20.  21,  22.     In  re  Fleishman,  120  P.   960. 

23.  Where  it  was  alleged  that  property 
was  fraudulently  conveyed  more  than  2  years 
prior  to  bankruptcy,  In  order  to  constitute  a 
fraudulent  concealment,  held,  it  must  be 
shown  that  a  secret  lien  exists  in  favor  of 
the  grantor.  In  re  Dauchy  [C.  C.  A.]  130 
P.  532. 

24.  In  re  Le  Claire,  124  P.  654. 

215.  Property  awarded  as  alimony  subse- 
quent to  bankruptcy  claimed  as  a  home- 
stead. In  re  Le  Claire,  124  F.  654.  See  1 
Curr.  I..  336.  n.  68. 
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(§32)  C.  Liaiilities  released.^' — A  state  court  is  bound  to  take  notice  of  a 
discharge  in  bankruptcy  -when  properly  pleaded  as  a  defense.^''  A  person  seeking 
to  avail  himself  of  a  discharge  in  bankruptcy  as  a  defense  must  plead  the  discharge,"' 
must  show  in  which  one  of  the  United  States  district  courts  the  petition  was  filed,^° 
and  allege  facts  showing  that. the  court  in  which  the  proceedings  were  taken  had 
jurisdiction  of  the  parties  or  subject-matter/"  though  this  has  been  held  unneces- 
sary/^ but  he  must  show  that  the  debts  sued  on  were  scheduled  in  time  for  proof 
and  allowance/^  and  that  he  received  his  certificate/^  failing  in  any  of  these  regards  ■ 
the  answer  is  amendable.'"*  He  is  not  required  to  show  that  the  claims  sued  on  were 
provable/'^  nor  that  the  debt  is  not  within  any  of  the  classes  excepted  from  the 
operation  of  the  bankruptcy  law/"  though  there  is  conflict  on  this  latter  point. "'' 
The  state  courts  have  jurisdiction  to  determine  the  effect  of  a  discharge.^^ 

The  discharge  of  a  bankrupt  is  but  a  personal  release/"  it  does  not  release  the 
property  of  the  debtor  from  a  valid  lien  attaching  thereto,  such  lien  not  being  ex- 
pressly annulled  by  the  provisions  of  the  bankruptcy  act.*"  Nonprovable  debts  are 
not  released.*^  State  acts  allowing  discharged  bankrupts  to  obtain  a  cancellation 
of  judgments  against  themselves  are  not  generally  intended  to  enlarge  the  scope 
of  the  Federal  bankruptcy  act,*^  and  generally  entitle  the  bankrupt  to  such  can- 
cellation as  a  matter  of  right.*' 

Debts  created  by  fraud,  embezzlement,  or  misappropriation  in  whatever  capacity 
or  relation  the  bankrupt  was  acting,  are  not  released  by  the  bankrupt's  discharge,** 
the  words  "whUe  acting  as  an  ofiQcer  or  in  any  fiduciary  capacity,"  as  used  in  sec- 
tion 17,  subd.  4,  apply  only  to  a  defalcation.*'    "Debts  created  in  any  fiduciary 


36.     See  1  Curr.  L.  337. 

27.  Wood  V.  Carr,  24  Ky.  L.  K.  2144,  73  S. 
W.  762.  The  petition  of  an  Intervenor  in 
attachment  claiming  the  property  under  a 
conveyance  from  the  debtor,  and  aUeging 
that  since-  the  judgment  in  the  lower  court 
the  debtor  has  been  declared  a  bankrupt  and 
discharged  from  bankruptcy,  and  that  plain- 
tiff has  proved  his  claim  and  participated  in 
the  distribution  of  the  estate  must  allege  the 
date  of  the  filing  of  the  petition  in  bank- 
ruptcy. House  V.  Johnson  [Colo.  App.]  76  P. 
743. 

as.  Action  on  an  account.  Bailey  v. 
ICraus,  39  Misc.  845,  SI  N.  T.  S.  492;  Fowler 
V.  Michael  [Tex.  Civ.  App.]   81  S.  W.  321. 

29.  Bailey  r.  Kraus,  39  Misc.  845,  81  N. 
T.   S.    492. 

30.  Otherwise  answer  is  InsuflBcient  to  ad- 
mit proof.  Bailey  v.  Kraus,  39  Misc.  845,  81 
N.  T.  S.  492;  Fowler  v.  Michael  [Tex.  Civ. 
App.]    81  S.  W.   321. 

31.  Bailey  v.  Gleason  [Vt.]   56  A.  537. 

32.  Since  there  is  no  discharge  as  to  a 
creditor  not  connected  with  the  proceedings 
by  the  schedule.  Bailey  v.  Gleason  [Vt.]  56 
A.  537. 

33.  Fowler  V.  Michael  [Tex.  Civ.  App.]  81 
S.  W.  321. 

34.  Bailey  v.  Kraus,  39  Misc.  845,  81  N. 
T.  S.  492. 

35    36.     Bailey  v.  Gleason   [Vt.]   56  A.  537. 
37.'    Fowler  v.  Michael  [Tex.  Civ.  App.]   81 
S.  W.   S21. 

38.  The  Colorado  court  of  appeals  has  ju- 
risdiction to  determine  the  effect  of  a  dis- 
charge In  bankruptcy  pending  an  appeal  or 
writ  of  error  set  up  by  a  supplemental  pe- 
tition. Boyd  V.  Agricultural  Ins.  Co.  [Colo. 
App.]  76  P.  986. 

39.  Mallin  v.  Wenham,  209  111.  252,  70  N. 
E.   564. 


40.  Mallin  v.  Wenham,  209  111.  252,  70  N. 
E.  564.     See  1  Curr.  L.  337,  n.  83-92. 

41.  Contingent  liability  of  the  principal 
on  a  bond  given  to  indemnify  a  constable 
against  such  damage  as  might  result  from 
levying  an  execution.  Leader  v.  Mattingly 
[Ala.]  37  So.  270. 

42.  New  York  Code  Civ.  Proc.  J  1268,  does 
not  render  void  a  lien  acquired  in  good 
faith  more  than  four  months  prior  to  the 
commencement  of  the  bankruptcy  proceed- 
ings. Pickert  v.  Eaton,  81  App.  Div.  423,  81 
N.   Y.  S.  50. 

43.  Action  On  contract,  defendant  after 
issue  joined  discharged  from  bankruptcy, 
then  obtained  leave  to  set  up  such  discharge 
in  his  answer  on  certain  conditions  but  de- 
clined to  avail  himself  of  the  privilege,  held 
entitled  to  cancellation  of  judgment.  Hussey 
V.  Judson,  87  N.  Y.  S.  499. 

44.  In  re  Butts,  120  B^  966;  Hyde  &  Sons 
V.  Lesser,  87  N.  Y.  S.  878.  Fraud.  Crawford 
V.  Burke,  201  111.  581,  66  N.  E.  833.  See  1 
Curr.  L.  337,  n-  93;  Id.   338,  n.  8. 

4B.  In  re  Butts,  120  F.  966;  Hyde  &  Sons 
V.  Lesser,  87  N.  Y.  S.  878;  Crawford  v.  Burke, 
201  111.  581,  66  N.  E.  833.  A  complaint  al- 
leging that  defendant  did  "wrongfully  and 
fraudulently  embezzle  and  misappropriate 
the  plaintiff's  money"  the  legal  import  of 
these  words  being  that  he  became  possessed 
of  the  money  in  a  fiduciary  capacity,  his 
answer  setting  up  a  discharge  In  bankruptcy 
is  demurrable.  Watertown  Carriage  Co.  v. 
Hall,  176  N.  T.  313,  68  N.  E.  629.  The  court 
holds  that  under  the  circumstances  ot  the 
case,  it  is  unnecessary  to  decide  the  propo- 
sition stated  in   the  text.     Id. 

Contra,  by  Inference  It  would  seem  as 
though  Field  v.  Howry  [Mich.]  94  N.  W.  213, 
took  the  opposite  view. 
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capacity"  include  only  technical  trusts,  and  not  trusts  implied  by  law  from  con- 
tracts of  agency/'  or  bailment.*'  Conditions  as  to  settlement  do  not  convert  a 
contract  of  sale  into  one  creating  a  trust  and  establishing  a  fiduciary  relation  be- 
tween the  parties,**  nor  render  the  debt  from  the  bankrupt  on  account  of  goods 
sold  and  not  paid  for  one  created  by  fraud,  embezzlement,  misappropriation,  or 
defalcation,  while  acting  in  a  fiduciary  capacity,*"  so  as  to  prevent  its  release  by 
a  discharge  in  bankruptcy.  Both  a  trustee  for  creditors*"  and  a  receiver  appointed 
by  the  court*"^  hold  the  funds  in  a  fiduciary  capacity. '  The  relation  between  a  bro- 
ker and  his  patrons  is  not  such  a  fiduciary  one.'"'  Obligations  incurred  by  one 
selling  goods  on  commission  and  retaining  the  proceeds  constitute  debts  created 
while  acting  in  a  fiduciary  relation  within  the  meaning  of  the  bankruptcy  act.°^ 
Failure  by  a  debtor  to  turn  over  wages  collected  by  him  in  pursuance  to  an  assign- 
ment of  his  future  earnings  is  a  defalcation  while  acting  in  a  fiduciary  capacity.'** 
Since  the  amendment  of  1903  a  bankrupt  is  not  released  by  his  discharge  from 
claims  based  on  fraud  though  not  reduced  to  judgment.'"' 

A  discharge  in  bankruptcy  does  not  release  the  debtor  from  judgments  ob- 
tained in  actions  for  wilful  and  malicious  injuries  to  the  person  or  property  of 
another.''  Judgments  for  malicious  prosecution,'^  slander,'*  or  criminal  conversa- 
tion,'" are  not  released.  Judgments  in  a  suit  of  trespass  to  try  title,'*  in  an  action 
of  trover  and  conversion,'^  or  for  breach  of  promise  to  marry,'"  are  released  by  the 
discharge  of  the  judgment  debtor.  A  final  money  judgment  being  obtained  upon 
an  order  requiring  a  putative  father  to  support  his  child,  the  debt  evidenced  thereby 
is  not  released  by  a  discharge  of  the  judgment  debtor,"  nor  is  an  order  upon  a 
father  to  support  his  child  of  tender  years,'*  but  the  obligation  to  reimburse  a 


46.  Agent  owing  his  principal  money  Is 
not  a  fiduciary  debtor.  Boyd  v.  Agricultural 
Ins.  Co.  [Colo.  App.]  76  P.  986.  See  1  Curr. 
L.   338,   n.    99. 

47.  Boyd  V.  Agricultural  Ins.  Co.  [Colo. 
App.]  76  f.  986. 

48.  Conditions  on  back  of  contract  pro- 
vided that  buyer  should  hold  in  trust  and 
separate  for  the  settlement  of  the  seller's 
account  all  goods  unsold  and  everything  re- 
ceived for  goods  sold.  ,  In  re  Butts,  120  F. 
966. 

49.  In  re  Butts,  120  F.  966. 

50.  Loaning  the  money  to  a  Arm  of  which 
he  was  a  member  is  such  misappropriation, 
though  he  expected  the  loan  would  be  re- 
paid.    Field  V.  Howry   [Mich.]   94  N.  W.  213. 

51.  The  successor  in  office  of  the  receiv- 
er did  not  by  proving  the  claim  for  misap- 
propriation of  the  debtor's  funds  against 
the  receiver's  estate  in  bankruptcy  elect  to 
treat  it  as  an  ordinary  debt,  rather  than 
as  a  fiduciary  obligation,  and  thereby  waive 
his  right  to  question  the  discharge  In  bank- 
ruptcy. Field  v.  Howry  [Mich.]  94  N.  W. 
213. 

52.  A  bankrupt  broker  is  released  by  his 
discharge  from  liability  upon  a  debt  In- 
curred by  his  failure  to  return  to  a  cus- 
tomer securities  deposited  with  him  as  col- 
lateral against  loss.  Crosby  v.  Miller, 
Vaughn  &  Co.,  25  R.  I.  172,  55  A.  328. 

53.  Laundry  agent  in  country  town  so- 
licited and  sent  laundry  to  laundry  in  city, 
on  the  latter's  returning  it  the  agent  would 
deliver  the  packages,  collecting  therefor  and 
sending  the  total  collected,  less  his  com- 
mission, to  his  principal,  held,  discharge  In 
bankruptcy  will  not  avail  him  as  against 
his  principal's  claim  for  money  not  turned 
over.     Shipley  v.  Platts  [S.  D.]  97  N.  W.  1. 


64.  Mott  Iron  Works  v.  Toumey,  87  N.  T. 
S.  1020. 

55.  Construing  together  clauses  2  and  4 
of  §  17,  Act  1898.  In  re  WoUook,  120  F. 
516. 

Prior  to  the  amendment  the  contrary  rule 
prevailed.  Smith  &  W.  Co.  v.  Lambert,  69 
N.  J.  Law,  487,  66  A.  88;  Hargadlne-McKltt- 
rick  Dry  Goods  Co.  v.  Hudson  [C.  C.  A.] 
122  F.  232;  Quaker  City  Watch  Co.  v.  Lam- 
oreaux,  21  Pa.  Super.  Ct.  493.  "Fraud"  as 
used  in  §  17,  cl.  2,  prior  to  the  amendment, 
meant  positive  fraud,  or  fraud  in  fact,  in- 
volving moral  turpitude  or  intentional 
wrong.  Crosby  v.  Miller,  Vaughn  &  Co.,  25 
R.  I.  172,  55  A.  328. 

56.  Stefanini  v.  Sroka,  88  N.  T.  S.  167. 
Malice  as  here  used  means  a  wrongful  act 
done  Intentionally  without  just  cause  or 
excuse.  Tinker  v.  Colwell,  193  U.  S.  473,  24 
S.  Ct.  506. 

67.     Mason  v.  Perkins   [Mo.]   79  S.  W.  683. 

58.  Sanderson  v.  Hunt,  25  Ky.  L.  R.  626, 
76  S.  W.  179. 

69.  A  Judgment  for  damages  arising  from 
the  criminal  conversation  of  the  bankrupt 
with  the  Judgment  creditor's  wife  is  not 
released.  Tinker  v.  Colwell,  193  U.  S.  473,  24 
S.  Ct.  506. 

60.  Imhoft  V.  Whittle  [Tex.  Civ.  App.]  81 
S.  "VV.  814. 

61.  Is  not  an  action  for  fraud  within  the 
meaning  of  §  17,  cl.  2.  Crosby  v.  Miller, 
Vaughn  &  Co.,  26  R.  I.  172,  65  A.  328.  See 
1  Curr.  L.  338,  n.  13,  for  contra  case. 

62.  In  re  Brumbaugh,  128  P.  971. 

63.  Whether  the  same  rule  would  apply 
since  the  amendment  to  §  17,  subd.  2,  by  the 
act  of  1903,  quaere.  McKittrick  v.  Cahoon, 
89  Minn.  383,  95  N.  W.  223. 

64.  Rush  v.    Flood,    105   111.   App.    182.     An 
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Btranger  for  past  support  of  the  child  is  released  by  such  a  discharge."  The  stay 
of  a  suit,  as  to  the  personal  liability  of  the  bankrupt,  in.  a  state  court,  ordered  pend- 
ing discharge,  will  not  be  continued  after  the  discharge  has  been  granted,  but  the 
temporary  stay  should  be  vacated  without  prejudice  to  the  rights  of  the  bankrupt 
under  the  discharge."' 

A  discharge  in  bankruptcy  does  not  terminate  a  lease  nor  change  the  legal  rela- 
tion of  landlord  and  tenant  unless  the  landlord  re-enters  or  the  trustee  assumes  the 
lease.''  The  maker  of  a  note  is  released  from  liability  thereon  by  a  discharge  in 
bankruptcy.'*  As  to  whether  or  not  a  debt  can  escape  the  operation  of  the  dis- 
charge by  being  secured  by  an  assignment  of  future  earnings  there  is  a  conflict." 
The  lien  of  a  judgment  rendered  more  than  four  months  prior  to  the  filing  of  the 
petition  is  not  released  by  a  discharge  of  the  judgment  debtor  in  bankruptcy,  when 
the  holder  of  such  judgment  does  not  prove  his  debt  in  the  bankruptcy  proceed- 
ings."* A  discharge  in  bankruptcy  does  not  release  a  lien  upon  exempt  property, 
though  obtained  within  four  months  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy.''^ 

An  unscheduled  provable  debt  is  not  released  by  the  discharge  unless,  the  cred- 
itor,''^ or  his  agent,'*  had  notice  or  actual  knowledge  of  the  bankruptcy  proceed- 
ings, and  the  burden  is  upon  the  bankrupt  to  show  that  the  creditor  had  such 
notice  or  knowledge.'*  An  incorrectly  described  claim  is  equivalent  for  this  pur- 
pose to  an  unscheduled  one.'"  Failure  to  schedule  a.  claim  through  ignorance  of 
its  existence  does  not  render  the  discharge  a  bar  thereto."  The  assignee  of  a 
claim  of  a  bankrupt  is  not  bound  by  a  settlement,  of  which  he  has  no  knowledge, 
in  the  bankruptcy  court."    A  provable  claim  not  being  proved,  the  creditor  hav- 


obligatlon    of    a    bankrupt    to    his    divorced 
wife  for  the  support  of  their  minor  children 
Is  not  released.     Dunbar  v.   Dunbar,   190  U. 
S.  340,  23  S.  Ct.  757,  47  Law.  Ed.  1084. 
Alimony:     See  1   Curr.  L.    338,  n.   9.    . 

65.  Obligation  to  recompense  divorced 
wife  for  expenditures  made  after  remarry- 
ing.    Rush  V.   Flood,  105  111.  App.  182. 

66.  In  re  Flanders,  121  F.  936. 

67.  Witthaus  v.  Zimmerman,  91  App.  Dlv. 
202,  86  N.  T.  S.  315. 

68.  Blaokwell  v.  Farmers'  &  Merchants' 
Nat.  Bank  [Tex.  Civ.  App.]  76  S.  W.  454. 

69.  That  they  cannot.  In  re  West,  128  F. 
205. 

That  such  a  debt  is  not  superseded.  Mal- 
lin  V.  Wenham,  209  111.  252,  70  N.  E.  564. 

70.  Mortgage.  Camp  v.  Young,  119  Ga. 
981,   47  S.   B.  560. 

Where  but  for  a  fraudulent  transfer  a 
Judgment  would  have  been  a  lien  upon  the 
real  property  of  the  debtor  the  discharge  of 
the  judgment  debtor  In  bankruptcy  does 
not  affect  the  lien  of  the  judgment  as 
against  such  real  property.  Hillyer  v.  Le 
Roy,  84  App.  Div.  129,  82  N.  T.   S.   80. 

71.  Does  not  discharge  the  lien  of  a  judg- 
ment obtained  within  four  months  prior  to 
the  adjudication  of  bankruptcy,  upon  a  note 
waiving  the  homestead  exemption  allowed 
by  the  laws  of  Georgia  upon  lands  set  aside 
by  the  bankrupt  court  as  exempt.  McKenney 
V.  Cheney,   118   Ga.   387,   45  S.  E.   433. 

72.  Reynolds  v.  Whittemore  [Me.]  58  A. 
415;  Colurnbia  Bank  v.  Birkett,  174  N.  T. 
112,  66  N.  B.  652.  Constructive  notice  Is  in- 
sufHclent.  Santa  Rosa  Bank  v.  White,  139 
Cal.  703,  73  P.  677.  Stockholder's  liability 
for  a  corporate  debt.  Wlneman  v.  Fisher 
[Mich.]    98   N.   T.   404.     A   petition  by   a  dis- 


charged bankrupt  to  restrain  the  collection 
of  an  unscheduled  provable  debt  alleging 
that  the  creditor  had  notice  or  actual  knowl- 
edge of  the  bankruptcy  proceedings  is  suffi- 
cient. Jones  V.  Walter,  24  Ky.  L.  R.  2459, 
74  S.  W.  249;  Karter  v.  Fields  [Ala.]  37  So. 
204. 

73.,  Atkinson  v.  Elmore  [Mo.  App.]  77  S. 
W.  492.  Knowledge  of  bankruptcy  proceed- 
ings acquired  by  the  cashier  of  a  bank  which 
is  a  creditor  of  the  bankrupt  will  be  Im- 
puted to  the  creditors  of  an  insolvent  cor- 
poration of  which  the  bankrupt  is  a  stock- 
holder, the  cashier,  having  no  personal  in- 
terest, being  appointed  the  receiver  to  en- 
force and  collect  the  amount  of  the  liability 
of  the  stockholders.  Dight  v.  Chapman 
[Or.]    75  P.  585. 

74.  Wlneman  v.  Fisher  [Mich.]  98  N.  W. 
404. 

75.  The  scheduling  of  a  bond  and  mort- 
gage by  a  bankrupt  as  having  been  given 
by  his  wife  alone  excepts  the  claim  from 
the  discharge,  where  the  bond  and  mort- 
gage were  given  by  the  bankrupt  and  his 
wife.  Fifth  Ave.  Bldg.  &  L.  Ass'n  v.  Gold- 
berg, 22  Pa.  Super.  Ct.  197.  A  voluntary 
bankrupt  inserting  an  erroneous  street  num- 
ber as  the  residence  of  a  judgment  creditor, 
when  he  did  not  know  such  residence,  his 
motion  to  vacate  the  Judgment  and  an  exe- 
cution Issued  thereon  will  be  denied,  where 
the  creditor  had  no  notice  of  the  bankruptcy 
proceedings  until  such  motion.  Sutherland 
V.  Lasher,  41  Misc.  249,  84  N.  T.  S.  56. 

76.  Santa  Rosa  Bank  v.  White,  139  Cal. 
70S,   73  P.   677. 

77.  Bankrupt,  a  building  contractor,  as- 
signed a  claim  against  a  property  owner  to 
pay  the  assignee  for  services,  materials,  etc.. 
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ing  knowledge  of  the  bankruptcy  proceedings  is  absolutely  barred  by  the  discharge/' 
and  though  the  creditor  holds  a  waiver  of  exemption,  it  cannot  be  collected  from 
the  property  set  aside  to  the  bankrupt  as  exempt."  In  order  to  entitle  a  partner, 
filing  a  voluntary  petition  in  bankruptcy,  to  a  discharge  from  firm  debts  his  petition 
must  show  the  partnership  assets  and  liabilities,'"  and  the  firm  creditors  must  be 
notified,^^  but  the  petition  failing  in  this  regard  it  may  be  amended.'" 

The  discharge  of  a  bankrupt  does  not  affect  the  liability  of  a  co-debtor,"  or 
guarantor.'* 

An  unequivocal  promise  given  after  bankruptcy  to  pay  a  debt  barred  thereby 
is  valid."*  The  promise  to  pay  a  debt  discharged  in  bankruptcy  must  be  clear, 
distinct,  and  unequivocal.*'  In  most  states  an  agreement  to  revive  a  debt  dis- 
charged in  bankruptcy,  in  order  to  be  valid,  must  be  in  writing,"'  and  where  such 
promise  is  given  the  creditor  may  sue  on  the  debt  and  need  not  sue  on  the  new 
promise."  The  discharge  being  proved,  the  burden  is  upon  the  plaintiff  to  show 
that  the  new  promise  was  made  both  after  the  discharge  was  granted,  and  before 
the  suit  on  the  account  was  brought,^'  though  it  has  been  held  that  such  a  promise 
made  after  adjudication  but  before  the  discharge  is  binding."*  A  conditional  prom- 
ise to  pay  a  debt  discharged  by  bankruptcy  must  be  accepted.*^ 

A  trustee  failing  to  dispose  of  property  previous  to  the  bankrupt's  discharge, 
the  bankrupt's  title  remains  unaffected  by  the  bankruptcy  proceedings,"-  and  is  sub- 
ject to  valid,  undischarged  liens  acquired  before  the  bankruptcy  proceedings." 

Bankruptcy  proceedings  do  not  affect  debts  owing  the  bankrupt,  except  to 
make  the  trustee  the  payee.'* 

(§  33)  D.  Pleading  and  evidence.^^ — Two  or  more  creditors  seeing  fit  to  adopt 
the  same  specifications  of  objection  may  do  so  by  signing  the  same  paper."  Speci- 
fications of  objection  are  amendable  in  matters  of  substance,  after  the  time  within 
which  objections  are  required  to  be  filed,  only  where  the  amendment  is  simply  an 


held,  assignee  could  recover  though  property 
owner  had  settled  with  contractor's  trustee 
in  bankruptcy,  assignee  having  no  notice  or 
knowledge  of  such  proceedings.  Rudner  v. 
Bath  [Mich.]    97  N.  W.   6S5. 

78,  79.  Claster  v.  Soble,  22  Pa.  Super.  Ct. 
631. 

80.  Schedule  disclosed  individual  and 
partnership  debts,  held  not  entitled  to  a  dis- 
charge from  firm  debts,  though  the  firm  had 
been  dissolved  and  was  without  assets,  and 
the  Arm  debts  were  barred  by  limitation. 
In  re  Morrison,  127  F.  1S6. 

81,  82.     In  re  Morrison,  127  P.  186. 

S3.  Witthaus  v.  Zimmerman,  91  App.  Div. 
202,  86  N.  Y.  S.  315.  Surety.  Boyd  v.  Agri- 
cultural Ins.  Co.  [Colo.  App.]  76  P.  986; 
Leader  v.  Mattingly  [Ala.]  37  So.  270.  See 
1  Curr.  L.  338,  n.  15. 

84.  Guarantor  of  the  payment  of  the  rent 
reserved  in  a  lease  was  not  discharged  from 
liability  on  the  guaranty  by  the  tenant's 
discharge  in  bankruptcy  before  the  end  of 
the  term.  Witthaus  v.  Zimmerman,  91  App. 
Div.  202,  86  N.  Y.  S.  315. 

85.  In  re  Sweetser,  128  F.  165;  Black- 
well  V.  Farmers'  &  Merchants'  Nat.  Bank 
[Tex.  Civ.  App.]  76  S.  W.  454. 

86.  Where  two  persons  testified  that 
bankrupt  promised  to  pay  the  debt,  which 
bankrupt  denied,  and  another  that  the  debt- 
or had  told  him  he  intended  to  pay.  and 
had  promised  to  do  so,  held  to  show  an  un- 
conditional promise  to  pay  the  debt.  Brooks 
V.  Paine.  25  Ky.  L.  R.  1125.  77  S.  W.  190. 


87.  Laws  1897,  p.  507,  c.  417.  Bair  v.  Hil- 
bert,  84  App.  Div.  621,  82  N.  Y.  S.  1010.  In- 
dorsed on  bill  for  goods  sold:  "This  account 
is  O.  K.  *  •  •  I  will  pay  it.  Owen  Trea- 
nor"  held  sufficient.  Gruenberg  v.  Treanor, 
10  Misc.  232,  81  N.  Y.  S.  675. 

SS.  New  promise  was  not  pleaded. 
Gruenberg  v.  Treanor,  40  Misc.  232,  81  N.  Y. 
S.    675. 

89.  Thornton  v.  Nichols  &  Lemon,  119  Ga. 
50,   45  S.  B.  785. 

90.  Gruenberg  v.  Treanor,  40  Misc.  232,  81 
N.   Y.    S.    675. 

91.  Debtor  oftered  to  pay  the  original 
debt  In  installments,  creditor  refused  to  ac- 
cept payment  in  that  manner,  held  the  debt 
was  not  revived.  Court  says  that  if  creditor 
had  not  answered  to  the  proposition,  an  ac- 
ceptance would  probably  be  implied.  Inter- 
national Harvester  Co.  v.  Lyman  [Minn.]  96 
N.  W.  87. 

92.  Rochester  Lumber  Co.  v.  Locke  [N. 
H.]  64  A.  705. 

93.  Attachment  lien  and  mortgage. 
Rochester  Lumber  Co.  v.  Locke  [N.  H.]  54 
A.   705. 

94.  Kudner  v.  Bath  [Mich.]  97  N.  W. 
685. 

OS,     See  1  Curr.  L.  338. 

96.  There  is  nothing  joint  about  the  pa- 
per, it  is  simply  a  device  to  avoid  the  mul- 
tiplication of  copies.  In  re  Milgraum  &  Ost, 
129  F.  827.  See  1  Curr.  L.  335,  for  this  sub- 
ject. 
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amplification  of  the  charges  which  are  stated  in  the  original.'^  Leave  to  amend 
can  only  be  granted  by  the  judge,"'  and  the  privilege  may  be  lost  by  laches." 
There  seems  to  be  a  conflict  as  to  whether  or  not  the  specification  of  objection 
needs  to  be  verified,*  but  in  courts  holding  it  necessary,  the  right  to  object  to  the 
specifications  for  lack  thereof  may  be  lost  by  allowing  the  cause  to  proceed,*  and 
in  those  courts  the  verification  may  be  made  by  the  creditor's  attorney,'  and  the 
verification  being  sworn  to  "to  the  best  of  the  affiant's  knowledge,  information,  and 
belief,"  it  is  sufficient.*  The  verification  being  held  necessary  it  may  be  supplied  by 
amendment." 

A  specification  of  objection  on  the  ground  that  the  bankrupt  failed  to  keep  books 
knowingly  and  fraudulently  concealing  property  should  state  the  nature  of  the 
ground  relied  on,*  a  description  of  the  property  concealed  from  the  trustee,^  the 
names  of  the  parties  holding  the  title,*  the  time  of  the  transfer,*  and  any  other 
facts  necessary  to  identify  the  transaction,"  and  that  the  bankrupt  "knowingly  and 
fraudulently"  disposed  of  or  concealed  the  property.**  Specifications  of  objection 
on  the  ground  of  the  bankrupt's  making  of  a  false  oath  must  set  out  the  facts  re- 
lied on,*^  and  must  allege  that  such  oath  was  "knowingly  and  fraudulently  made."*" 
A  specification  of  an  objection  on  the  ground  that  the  banfaupt  failed  to  keep  books 
of  account,  and  thus  fraudulently  concealed  his  true  financial  condition,  is  sufficient 
if  alleged  in  the  language  of  the  act,**  though  the  contrary  has  been  held,*°  such 
courts  holding  that  a  specification  of  objection,  for  any  cause,  in  the  language  of 


97.  Supplying  the  details  of  alleged  fraud- 
ulent transfers.  In  re  Gift,  130  F.  230.  See 
1  Curr.  L.  335,  n.  44. 

98.  Not  by  a  referee.  In  re  Peck,  120  F. 
972. 

99.  Leave  to  amend  objections  to  a  bank- 
rupt's discharge,  by  Incorporating  therein 
objections  urged  by  another  creditor,  19 
months  after  the  objections  ■were  filed,  and 
IB  months  after  its  case  was  closed.  Is  prop- 
erly refused  on  the  ground  of  laches.  Ken- 
tucky Nat.  Bank  v.  Carley  [C.  C.  A.]  121  F. 
822. 

1.  Tbat  it  ne«d  not:  Is  not  a.  pleading 
■within  the  meaning  of  Act  1898,  §  18c.  In 
re  Jamieson,  120  F.  697. 

Contra,  see  In  re  Peck,  120  F.  972;  In  re 
Mllgraum,  129  F.  827;  In  re  Gift,  130  F.  230. 

2.  After  submission  of  the  case  to  the 
court  upon  evidence  which  fully  supports 
and  verifies  certain  of  the  specifications,  an 
objection  to  the  specifications  for  lack  of 
verification  Is  too  late,  and  cannot  be  con- 
sidered as  a  sufficient  ground  for  dismissing 
the  specifications  and  granting  the  discharge. 
In  re  Robinson,  123  F.  844. 

3.  In  re  Peck,  120  F.  972.  Specifications 
of  objection  to  the  bankrupt's  discharge 
should  not  ordinarily  be  signed  and  sworn  to 
by  attorneys  In  fact  or  In  law,  though  they 
may  be  under  exceptional  circumstances.  In 
re  Milgraum.  129  F.  827. 

4.  In  re  Peck,  120  F.  972;  In  re  Mllgraum, 
129  F.   827. 

5.  In  re  (Sift.  130  F.  230. 

6.  An  objection  to  the  effect  "that  the 
bankrupt  In  consideration  of  bankruptcy,  had 
conveyed  his  real  property  by  written  as- 
signment to  strangers,  for  an  Inadequate 
consideration,  for  the  purpose  of  defraud- 
ing his  creditors;  that  said  pretended  con- 
veyance is' merely  in  trust,  to  be  reconveyed 


as  soon  as  his  petition  for  discharge  is 
granted"  is  insufllolent.  In  re  Parish,  122  F. 
553.  A  specification  of  objection  that  with- 
in- four  months  of  filing  the  petition  the 
bankrupts  transferred,  removed,  destroyed, 
or  concealed  their  property  with  intent  to 
hinder,  delay,  or  defraud  creditors.  In  that 
at  certain  stated  times  they  did  transfer  to 
and  conceal  In  certain  stated  places  their 
property  with  such  intent,  is  sufllolent.  In 
re  Mllgraum,  129  F.  827. 

7.  In  re  Parish,  122  F.  558.  Specification 
of  objection  that  defendant  transferred 
"some  of  his  property"  Is  too  vague;  must 
specify  what  property.  Godshalk  Co.  v. 
Sterling  [C.  C.  A.]   129  F.  580. 

8,  9,  10.     In  re  Parish,  122  P.  553. 

11.  In  re  Patterson,  121  P.  921. 

12.  In  re  Ginsburg,  130  F.  627.  Specifica- 
tions of  objection  that  the  bankrupt  made 
a  materially  false  statement  must  set  forth 
such  statement.  Godshalk  Co.  v.  Sterling 
[C.  C.  A.]    129  F.   580. 

IS.     In  re  Patterson,  121  P.  921. 

14.  In  re  Ginsburg,  130  F.  627;  In  re  Pat- 
terson, 121  F.  921.  That  the  bankrupt  with 
intent  to  conceal  his  financial  condition 
failed  to  keep  books  of  account  or  records 
from  which  sucli  condition  might  be  ascer- 
tained Is  sulflcient.  Godshalk  Co.  v.  Ster- 
ling [C.  C.  A.]  129  P.  580.  That  the  bank- 
rupt destroyed  canceled  checks  and  the 
stubs  thereof,  from  which  his  financial 
condition  might  have  been  ascertained,  is 
sufiloient.  Need  not  set  forth  the  dates  of 
the  cheeks  and  other  particulars.     Id. 

15.  In  re  Peck,  120  F.  972.  A  specification 
of  objection  "that  said  bankrupts  have,  with 
intent  to  conceal  their  financial  condition, 
destroyed,  concealed,  or  failed  to  keep  books 
of  account,  or  records  from  which  such  con- 
dition might  be  ascertained"  is  insuflicient. 
In  re  Milgraum,  129  F.  827. 
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the  statute,  is  wholly  insufficient,  no  evidence  being  receivable  thereunder,^*  nor 
do  they  afford  any  basis  for  amendment.^^ 

The  proceeding  to  obtain  a  discharge  is  not  a  criminal  one  in  any  sense,^' 
and  hence  a  fair  preponderance  of  satisfactory  evidence  is  sufficient." 

§  23.  Reopening,  grounds  and  effect.'^'' — The  discharge  is  not  conclusive  evi- 
dence that  the  bankrupt  has  accounted  for  all  his  property,^^  and  a  court  of  bank- 
ruptcy has  power,  in  its  discretion,  to  reopen  the  estate  of  a  bankrupt  to  permit 
a  trustee  to  maintain  an  action  for  concealed  assets.^^  A  referee  has  jurisdiction 
of  a  petition  to  reopen  an  estate.''*  No  time  is  fixed  within  which  the  discharge 
of  a  bankrupt  may  be  reopened,"*  laches  will  authorize  the  court  to  refuse  to  reopen 
the  estate,"'  hence  the  rule  is  that  a  reasonable  time,  under  aU  the  circumstances 
of  each  case,  should  be  allowed."' 

A  former  trustee  cannot  seek  to  have  the  case  reopened,"'  and  as  to  whether 
or  not  creditors  who  have  not  proved  their  debts  can  file  such  a  petition  there  is 
a  conflict."*  The  right  to  have  the  case  reopened  may  be  lost  by  allowing  the. 
hearing  of  objections  to  a  bankrupt's  discharge  to  proceed  without  offering  evidence 
therein."'  The  appointment  of  a  trustee  by  the  court  upon  the  reopening  of  a 
bankrupt  estate,  without  prior  action  on  the  part  of  the  creditors,  will  not  be  con- 
sidered void  in  a  collateral  action.'" 

Where  a  bankrupt  estate  is  reopened,  the  effect,  so  far  as  the  bankrupt  and 
his  creditors  are  concerned,  is  to  place  the  parties  in  the  same  relation  before  the 
court  as  they  were  before  the  estate  was  closed  and  the  bankrupt  discharged.'^  A 
creditor  who  failed  to  file  or  prove  his  claim  within  a  year  after  adjudication,  upon 
obtaining  a  vacation  of  the  discharge,  is  entitled  to  collect  his  claim  from  any 
property  acquired  by  the  bankrupt  after  bankruptcy." 

BASTABBS. 


§  1.  I^e^al  Blementu  and  Evidences  of 
Illesttlmaey  (490). 

3  2.  Bisbts  and  Dntles  of  and  In  Respect 
to  Bastards  (497). 


§  3.  Procedare  to  Ascertain  Paternity  and 
Compel  Support  (498). 

i  4.  Iiegltlmatlon,  Recognition,  Adoption 
(499). 


§  1.    Legal  elements  and  evidences  of  illegitimacy." — ^The  civil  law  denomi- 


1«,  ir.     In  re  Peck,  120  F.  972. 
18,  19.     In  re  Dauchy,  122  F.  688. 

20.  See  1  Curr.  Li.  336,  n.  58-60. 

21.  Rand  v.  Iowa  Cent.  R.  Co.,  89  N.  T. 
S    212 

22.  In  re  Goldman  [C.  C.  A.]  129  F.  212. 
A  bankrupt  inherited  from  his  father  the 
Income  of  a  trust' fund  valued  at  $7,600,  with- 
in one  Tureek  he  tuansferred  liis  Interest 
therein,  receiving  a  loan  of  tl.OOO,  within  a 
month  of  his  father's  death  he  filed  a  vol- 
untary petition  and  was  adjudged  a  bank- 
rupt, three  months  later  he  was  discharged, 
two  months  and  a  half  later  the  transferee 
of  the  income  of  the  trust  fund  transferred 
It  to  the  bankrupt's  wife,  who  paid  him  $300, 
the  balance  due  on  the  loan.  Held  such  facts 
warranted  setting  aside  the  discharge  on 
the  ground  that  failure  to  disclose  such  trust 
fund  In  his  schedules  amounted  to  a  fraud- 
ulent concealment  of  assets.  In  re  Paine, 
127  F.  246. 

23.  Bilafsky  V.  Abraham,  183  Mass.  401, 
67  N.  B.   318. 

24.  A  petition  to  reopen  Is  not  a  "suit" 
within  the  meaning  of  5  lid,  of  the  act  of 
1898,  providing  that  "suits  shall  not  be 
brought  by  or  against  a  trustee  of  a  bank- 


rupt estate  subsequent  to  two  years  after 
the  estate  has  been  closed.  In  re  Paine,  127 
P.  246. 

25,  26,  27.     In  re  Paine,  127  F.  246. 

28.  That  they  cannot.  In  re  Paine,  127  F. 
246.  Proof  of  the  debt  of  a  creditor  being 
tendered  and  filed  with  the  clerk  of  the 
bankruptcy  court,  after  the  case  was  closed 
In  the  referee's  oflice,  but  prior  to  the  dis- 
charge, and  was  never  formally  allowed, 
there  being  no  assets,  held,  such  proof  was 
prima  facie  sufficient  to  entitle  the  creditor 
to  apply  to  have  the  estate  reopened  on  the 
ground  that  the  bankrupt  had  fraudulently 
concealed  assets  applicable  to  creditors.     Id. 

That  they  can.     In  re  Bimberg,  121  P.  942. 

29.  Where  the  referee  proceeds  with  the 
taking  of  evidence  on  objections  to  a  bank- 
rupt's discharge,  notwithstanding  the  ob- 
jection of  a  creditor,  the  latter  having  had 
full  opportunity  to  offer  any  evidence  de- 
sired cannot  subsequently  be  heard  on  a 
petition  to  reopen  the  case  for  the  purpose 
of  offering  additional  evidence.  Kentucky 
Nat  Bank  v.  Carley  [C.  C.  A.]   127  P.  686. 

30.  Fowler  v.  Jenks,  90  Minn.  74,  96  N.  W. 
887. 

SI.     Title   to    concealed    and    ndnscheduled 
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nates  as  "natural  children"  illegitimate  children  who  have  been  aclmowledged  by 
their  father ;  those  not  acknowledged  or  whose  parents  were  incapable  of  contracting 
marriage  at  the  time  of  the  conception,  are  bastards.'*  The  presumption  of  legiti- 
macy of  a  child  born  during  matrimonial  cohabitation  is  sometimes  held  to  be  con- 
clusive/^  except  where  the  husband  is  shown  to  be  impotent,^'  but  in  some  states, 
proof  of  nonaccess  is  admitted.''  The  legitimacy  of  children  is  presumed,  and 
one  claiming  the  contrary  has  the  burden  of  proof,*'  which  is  not  met  by  slight 
evidence.'"  The  issue  of  Indians  who  cohabit  as  husband  and  wife  aqcording  to 
the  custom  of  Indian  life  is  deemed  legitimate.*" 

§  3.  Rights  and  duties  of  and  in  respect  to  bastards.*'^ — At  common  law,  a 
bastard  or  his  issue  cannot  inherit  from  his  mother's  collateral  kindred,*^  and  they 
have  no  greater  capacity  to  take  under  dispositions  causa  mortis.*'  The  mother's 
legal  duty  is  only  to  support  the  child  until  he  becomes  self  supporting,  and  in 
case  she  is  able  to  do  so.**  An  agreement  by  the  mother  of  an  illegitimate  child 
to  care  for  and  support  him  until  a  certain  date  is  sufficient  consideration  to  sup- 
port a  promise  by  the  putative  father  to  settle  a  sum  of  money  on  him  on  that 
date.*^  A  legitimated  bastard  has  all  the  rights  of  a  child  bom  in  lawful  wed- 
lock,*' but  this  does  not  affect  his  relation  to  his  mother.*'    The  illegitimate  sister 


property  does  not  revest  In  the  bankrupt 
after  his  discharge  so  as  to  deprive  the  court 
of  Jurisdiction  upon  the  reopening  of  the 
estate.  Fowler  v.  Jenks,  90  Minn.  74,  95  N. 
"W.    887. 

32.  In  re  Bimberg,  121  F.  942. 

33.  See  1  Curr.  L.  339. 

34.  Mother  a  colored  person.  Succession 
of  Vance,  110  La.  760,  34  So.  767. 

35.  Town  of  Canaan  v.  Avery  [N.  H.]  68 
A.  509. 

36.  Bunel  v.  O'Day,  125  F.  303. 

37.  Kennington  v.  Catoe  [S.  C]  47  S.  E. 
719;  State  v.  Liles,  134  N.  C.  735,  47  S.  B. 
750. 

Note:  The  rule  formerly  was  that  the  pre- 
sumption of  legitiipacy  of  a  child  born  in 
wedlock  was  conclusive,  but  the  modern  de- 
cisions make  it  a  question  of  fact  to  be  de- 
termined on  evidence  of  impotence  or  non- 
access.  "Woodward  v.  Blue,  107  N.  C.  407,  12 
S.  B.  453;  Shuman  v.  Shuman,  83  Wis.  250,  53 
N.  W.  455.  If  the  parents  cohabited  and  the 
husband  was  not  impotent,  neither  parent 
is  a  competent  witness,  however,  to  show 
illegitimacy  (Shuman  v.  Shuman,  83  Wis. 
250,  53  N.  W.  455;  Inhabitants  of  Abington 
V.  Duxbury,  105  Mass.  290;  Scanlon  v.  Walshe, 
81  Md.  118,  31  A.  498),  and  statutes  making 
interested  parties  competent  to  testify  do 
not  change  this  rule  (In  re  Mills'  Estate, 
137  Cal.  298,  70  P.  91;  Egbert  v.  Green- 
wait,  44  Mich.  245,  6  N.  B.  654;  Tioga  County 
V.  South  Creek  Tp.,  75  Pa.  436). 

38.  Lewis  v.  Sizemore,  25  Ky.  L.  R.  1354, 
78  S.  W.  122. 

30.  Child  born  in  1821,  few  living  wit- 
nesses who  knew  the  facts  of  his  birth  or 
parentage.  Testimony  vague.  Lewis  v.  Size- 
more,  25  Ky.  L.  R.  1354,  78  S.  W.  122.  Dec- 
larations that  a  child  was  declarant's  daugh- 
ter, together  with  the  fact  that  he  was  never 
married  until  several  years'  after  the  child's 
birth,  warrant  an  inference  of  illegitimacy. 
In  re  Heaton's  Estate,  139  Cal.  237,  73  P. 
186.  Evidence  of  legitimacy  held  sufficient 
on  prosecution  of  father  for  incest.  People 
V.  Koller,  142  Cal.  621.  76  P.  500.  In  a  bill 
for  partition,  the  legitimacy  of  the  petitioner 
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was  denied  and  evidence  of  a  marriage  cer- 
tificate claimed  to  have  been  her  father's, 
though  the  name  was  different,  and  the  ac- 
knowledgment by  her  father  and  his  treat- 
ment of  her  since  her  birth,  held  sufficient 
to  establish  petitioner's  legitimacy.  Dailey^ 
V.  Prey,  206  Pa.  227,  55  A.  962.  Bvidence- 
held  to  show  that  child  was  born  in  wed- 
lock, though  its  parents  had  previously  co-- 
habited  Illicitly.  Tracy  v.  Frey,  88  N.  Y.  S.. 
874.  Father  died  "few  days"  after  the  New 
Tear.  The  child  born  when  the  "leaves  be- 
gan to  fall."  At  the  trial,  it  was  "four 
snows"  old;  held  legitimate.  Kalyton  v. 
Kalyton  [Dr.]  74  P.  491.  Proof  of  unchastity 
of  wife  after  birth  of  child  is  not  admissible. 
Kennington  v.  Catoe  [S.  C]   47  S.  B.  719. 

40.  To  determine  descent  of  land.  Kaly- 
ton V.  Kalyton  [Or.]  74  P.  491.  Evidence 
held  td  show  marriage  of  an  Indian  couple 
according  to  the  custom  of  their  tribe.  Id. 
Evidence  held  to  show  that  an  Indian  wo- 
man had  been  divorced  from  her  husband 
according  to  the  custom  of  her  tribe,  before 
the  marriage  resulting  in  the  birth  of  this 
child.     Id.  ! 

41.  See  1  Curr.  L.  339.  ; 

42.  This  is  not  changed  by  statute  pro- 
viding that  "the  heirs  of  a  bastard,  in  the 
ascending  and  collateral  lines,  shall  be  the 
mother  and  her  lieirs,  and  the  bastards  and 
their  heirs  shall  be  heirs  of  the  mother." 
Reynolds  v.  Hitchcock  [N.  H.]    56  A.  745. 

43.  Succession  of  Vance,  110  La.  760,  34 
So.   767. 

44.  45.  Rosseau  v.  Rouss,  91  App.  Div.  230, 
86  N.  T.  S.  497. 

46.  Inherits  realty  as  an  heir  and  re- 
ceives personalty  as  next  of  kin,  both  lineal- 
ly and  collaterally.  Scott  v.  Wilson,.  110 
Tenn.   175,  75   S.   W.   1091. 

47.  Property  inherited  by  him  from  his 
father  descends  to  his  mother  and  not  to 
heirs  at  law  of  his  father.  Scott  v.  Wilson, 
110  Tenn.  175,  75  S.  W.  1091.  Under  Texas 
statute,  the  entire  estate  of  a  bastard  passes 
to  his  mother  to  the  exclusion  of  his  puta- 
tive father.  Ford  v.  Boone  [Tex.  Civ.  App.] 
75  S.  W.   353. 
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of  a  bastard  takes  as  his  heir  in  the  right  of  their  mother  to  the  exclusion  of  the 
next  of  kin  of  the  father.*'  The  mother  is  not  "a  party  interested  in  the  event" 
of  an  action  brought  by  the  child  against  the  estate  of  the  putative  father  to  enforce 
a  contract. *°  The  putative  father  is  entitled  to  the  custody  of  the  child  after 
the  mother's  death.""  A  bastard  child,  being  entitled  to  support  from  its  father, 
may  sue  under  the  civil  damage  act  for  injury  to  support."^ 

§  3.  Procedure  to  ascertain  paternity  and  compel  support.^^ — At  common  law, 
there  was  no  legal  obligation  on  the  part  of  a  putative  father  to  support  his  illegiti- 
mate child."'  Bastardy  proceedings  to  compel  a  putative  father  to  support  the 
child  now  generally  provided  by  statute  are  usually  held  to  be  civil  proceedings." 
The  proceeding  will  lie,  though  the  child  was  born  outside  the  state.""  A  proceed- 
ing under  the  bastardy  act  is  not  barred  for  six  years  in  South  Dakota."'  A  com- 
plaint in  the  words  of  the  statute  is  sufficient."' 

Evidence.^^ — Intercourse  at  the  time  of  conception  must  be  shown.""  Evidence 
of  intercourse  with  others  at  about  the  time  of  conception  will  be  considered  accord- 
ing to  its  probable  effect.^"  The  chastity  of  the  mother  cannot  be  questioned." 
The  child  must  be  brought  into  court."-  By  statute  in  several  states,  declarations 
of  paternity  by  the  mother  are  admissible  if  she  remains  constant  therein,''  and 
testimony  of  the  mother  to  paternity  is  admissible  to  show  constancy  in  accusa- 
tions made  in  travail.'*  Declarations  of  paternity  by  the  mother  to  her  physician 
are  not  privileged  communications.'"     OfEer  by  defendant  to  have  an  abortion  per- 


48.  In  re  Lutz's  Kstate,  43  Misc.  230,  88 
N.  T.  S.  556. 

49.  Rosseau  v.  Rouss,  91  App.  Dlv.  230,  86 
N.  T.   S.   497. 

50.  Aycoclc  V.  Hampton  [Miss.]   36  So.  245. 
Notci    The  mother  of  an  illegitimate  child 

Is  prima  facie  entitled  to  Its  custody.  Wright 
V.  Bennett,  7  111.  687;  Copeland  v.  State,  60 
Ind.  394;  State  v.  Stlgall,  22  N.  J.  Law,  286; 
Marshall  v.  Reams.  32  Fla.  499,  14  So.  95. 
The  putative  father  is  ordinarily  entitled 
to  the  custody  as  against  third  persons. 
Pote's  Appeal,  106  Pa.  574.  But  the  claims 
of  both  will .  be  disregarded  by  the  courts 
in  establisliing  custody  if  the  best  interests 
of  the  child  demand  it.  Sheers  v.  Stein,  75 
Wis.  44,  43  N.  W.  728;  State  T.  Noble,  70 
Iowa,  174,  30  N.  W.  396;  Marshall  v.  Reams, 
32  Fla.  499,  14  So.  95. 

HI.  Gouldlng  V.  Phillips  [Iowa]  100  N.  W. 
516. 

52.     See  1  Curr.  L.  339. 

SS.  Bastard  being  nuUlus  Alius.  State'  v. 
Tieman,  32  Wash.  294,  73  P.  375. 

54.  Proceedings  under  a  criminal  statute 
reversed.  State  v.  Tieman,  32  Wash.  294.  73 
P.  375;  State  v.  Liles,  134  N.  C.  735,  47  S.  E. 
750. 

65.  State  v.  Patterson  [S.  D.]  100  N.  W. 
162. 

86.  It  is  "an  action  on  a  liability  created 
by  statute  other  than  a  penalty  or  forfeit- 
ure." State  V.  Patterson  [S.  D.]  100  N.  W. 
162. 

57.  A  complaint  by  a  person  that  she  was 
unmarried,  that  she  had  been  delivered  of  a 
child,  and  that  a  certain  person  was  its 
father,  held  sufficient  to  sustain  a  verdict  of 
guilty.  Campion  v.  Lattimer  [Neb.]  97  N. 
W  290.  Habeas  corpus  proceeding  in  which 
97  N.  W.  290  is  affirmed.  In  re  Campion 
[Neb.]   97  N.  W.  443. 

58.  See  1  Curr.  L.  340. 

69.  A  complaint  alleged  that  the  child 
was  begotten  from  June  24  to  .July  9.     Evi- 


dence and  date  of  birth  showed  that  child 
must  have  been  begotten  in  May.  The  con- 
viction was  reversed.  People  v.  Wilson 
[Mich.]  99  N.  W.  6.  Evidence  of  the  state 
showed  that  a  child  was  begotten  In  October 
while  prosecutrix  was  working  for  the  ac- 
cused. Evidence  established  the  fact  that 
prosecutrix  worked  for  him  only  from  Au- 
gust 25  to  September  14.  A  finding  of  guilty 
was  reversed.  State  v.  Lowell  [Iowa]  99 
N.  W.  125.  Evidence  of  intercourse  in  Sep- 
tember, and  birth  of  fully  developed  child 
the  third  of  June  following,  held  sufficient 
to  establish  paternity.  Ankeny  v.  Raw- 
houser  [Neb.]   95  N.  W.  1053. 

60.  Where  intercourse  with  another  than 
accused  took  place  the  night  following  the 
date  of  conception,  evidence  of  the  precau- 
tions to  prevent  conception  was  explained 
to  the  Jury.  Evidence  held  sufficient  to  es- 
tablish the  paternity.  Guthrie  v.  State 
[Neb.]  96  N.  W.  243.  Evidence  that  prosecu- 
trix was  unduly  intimate  with  another  some 
9  years  prior  to  the  conception  of  the  child 
held  inadmissible.  Stahl  v.  State,  67  Kan. 
864,  74  P.  238. 

61.  Testimony  that  about  the  time  the 
child  was  begotten  the  reputation  of  the 
mother  for  chastity  was  bad  is  inadmissible 
on  the  question  of  paternity.  People  v. 
Wilson  [Mich.]    99  N.  W.  6. 

6a.  Error  in  refusing  to  require  the  child 
to  be  brought  into  court  is  cured  by  its 
subsequent  exhibition  to  the  jury.  Stahl  v. 
State,  67  Kan.  864,  74  P.  238. 

03.  Evidence  that  tiie  mother  had  accused 
a  certain  person  of  being  the  father  of  a 
child  "from  the  first,"  and  that  her  mother 
had  not  heard  her  accuse  any  other  person, 
held  admissible  under  statute  to  show  the 
constancy  of  the  accusation.  Burns  v. 
Donoghue   [Mass.]   69  N.  E.  1060. 

64.  Admitted  over  an  objection  that  it  was 
a  mere  conclusion.  Baxter  v.  Gormley 
[Mass.]   71  N.  E.  575. 
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ormed  is  admissible  as  an  admission.'"  Prosecutrix  is  not  an  accomplice  within 
he  rule  requiring  corroboration."'' 

Instructions.^^ — Instructions  as  to  the  purpose  of  the  statute,"'  and  that  false 
issertions  by  the  mother  that  the  intercourse  was  forcible,  are  not  necessarily  fatal 
o  the  prosecution/"  have  been  held  not  prejudicial. 

Argument. — It  is  not  error  to  allow  counsel  to  call  attention  to  the  appearance 
tf  the  child,  where  defendant  introduced  a  photograph.^^ 

Judgment.''^ — The  award  will  not  be  disturbed  unless  manifestly  excessive.^" 
in  undertaking  given  in  justice  court  will  not  prevent  an  order  after  judgment  in 
;he  circuit  court  on  appeal  that  defendant  be  committed  till  he  give  security  for 
;ompliance  with  the  judgment.^* 

§  4.  Legitimation,  recognition,  adoption.''^ — The  law  of  the  father's  domicile 
it  the  time  of  the  legitimating  act  will  determine  the  status."  A  bastard  is  legiti- 
nized  by  the  subsequent  marriage  of  his  parents.^'  Statutes  providing  how  a  bas- 
;ard  may  be  legitimized  must  be  literally  complied  with.'*  The  criterion  of  treat- 
ment accorded  an  illegitimate  child  received  into  the  family  is  the  treatment  usu- 
ally accorded  legitimate  children.''" 


5  1.     The    Offense    und    Criminal    Prosecu- 
tions  (500). 

A.  The  Offense  (500). 

B.  Indictment    or    Information   and    Trial 
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The  validity  of  wagering  contracts  is  specifically  treated  elsewhere.'^ 


65.  People  v.   Abrahams,   88  N.   T.   S.   924. 

66.  Gatzmeyer  v.  Peterson  [Neb.]  94  N. 
W.  974. 

67.  Her  interest  in  the  event  of  the  suit 
only  may  be  considered.  Gatzmeyer  v.  Pe- 
terson [Neb.]   94  N.  W.  974. 

68.  Instruction  that  character  of  prosecu- 
trix was  not  material  held  not  misleading, 
other  instructions  indicating  that  her  char- 
acter in  respect  to  chastity,  not  in  respect 
to  veracity,  was  referred  to.  Suokow  v. 
State  [Wis.]  99  N.  "W.  440. 

69.  An  instruction  that  the  proceeding  Is 
to  compel  the  father  to  assist  In  supporting 
the  fruits  of  his  immoral  act  and  indem- 
nify the  public  against  such  burden  is  not 
objectionable  as  inviting  a  conviction.  Stahl 
V.  State,  67  Kan.  864,  74  P.  238. 

70.  A  court  instructed  that  it  was  a  com- 
mon thing  for  a  woman  to  cling  to  the  story 
that  the  connection  by  which  the  child  was 
begotten  was  rape,  that  the  fact  that  this 
was  untrue  did  not  necessarily  show  that  the 
accusation  that  a  certain  person  was  the 
father  was  untrue.  Held  no  error.  Burns 
V.  Donoghue  [Mass.]   69  N.  E.  1060. 

71.  State  V.  Patterson  [S.  D.]  100  N.  W. 
162. 

72.  See  1  Curr.  L.  340. 

73.  Gatzmeyer  v.  Peterson  [Neb.]  94  N.  W. 
974.  Judgment  for  ?2,250.00  is  not  excessive, 
the  father  being  worth  $9,000.00  to  $12,- 
000.00.  Stahl  V.  State,  67  Kan.  864,  74  P. 
238. 

74.  State  v.   Patterson    [S.   D.]    100  N.  "W. 

75.  See  1  Curr.  L.  340. 

76.  Petitioner  and  respondent  were  chil- 
dren of  a  common  father,  a  slave.  The  fa- 
ther   lived    in    Massachusetts,    where    inter- 


marriage and  acknowledgment  were  neces- 
sary. The  petitioner  in  Virginia,  where  ac- 
knowledgment was  sufficient.  Father  and 
mother  had  ceased  to  cohabit  before  the 
passage  of  the  Virginia  act  legitimating 
children  born  of  slave  parents.  Irving  v. 
Ford,  183  Mass.  448,  67  N.  E.  366. 

77.  A  child  of  a  common-law  marriage, 
illegitimate  because  born  while  the  first  wife 
of  his  father  was  alive,  is  legitimized  by 
the  fact  that  the  relation  continued  after 
the  death  of  the  first  wife,  and  is  entitled 
to  a  distributii'e  share  of  his  mother's  es- 
tate with  tlie  children  of  the  first  mar- 
riage. In  re  Schmidt,  42  Misc.  463,  87  N.  T. 
S.    428. 

78.  Under  Code  providing  that  the  father 
by  publicly  acknowledging  a  child  as  his 
own  and  receiving  it  into  his  home,  etc., 
thereby  adopts  it,  a  will  recognizing  a  child 
which  remained  in  possession  of  testator's 
brother  was  not  an  acknoTvledgment  within 
the  statute.  In  re  De  Laveaga's  Estate,  142 
Cal.  158,  75  P.  790.  Nor  was  a  witnessed  in- 
strument declaring  the  one  executing  it  to 
be  the  father  of  a  certain  child,  "living  as 
the  foster  son  of  another."  Id.  Nor  the  fact 
that  the  father  paid  for  his  support  where 
the  child  never  lived  with  him  at  his  home. 
Id.  Mere  reference  in  casual  conversation 
to  a  child  as  his  Is  not  proof  of  acknowledg- 
ment. Succession  of  Vance,  110  La.  760,  34 
So.   767. 

79.  The  fact  that  the  father  has  no  legiti- 
mate child,  the  treatment  of  which  may  be 
compared,  is  immaterial.  In  re  Heaton's  Es- 
tate,  139  Cal.   237,  73  P.  186. 

80.  See  1  Curr.  L.  340. 

81.  See  GambMng  Contracts,  2  Curr.  L. 
129. 
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§  1.  The  offense  and  criminal  prosecutions.  A.  The  offense.^'^ — Every  act 
of  exhibiting  a  device  for  the  purpose  of  gaming  is  an  offense,*'  and  a  single  bet  or 
wager  may  be  a  violation  of  a  statute  against  bets  and  wagers.'*  By  statute  an  ac- 
cessory before  the  fact  in  gaming  may  be  punished  as  the  principal.'"  One  who  acts 
as  agent  for  parties  out  of  the  state,  and  who  receives  a  commission  on  each  transac- 
tion, is  not  guilty  of  buying  and  selling  futures,'*  and  receiving  money  in  one 
state  to  be  wagered  by  telegraph  in  another  is  not  carrying  on  a  gambling  busi- 
ness in  the  former  state." 

Validity  of  regulations}^ — Legislation  has  been  held  valid  which  made  it 
illegal  to  knowingly  have  in  possession  papers  or  property  used  in  policy  playing,'" 
or  to  bet  upon  a  horse  race,*"  or  to  engage  in  pool  selling  outside  of  a  race  track 
authorized  by  law,"  or  to  lease  premises  to  be  used  for  pool  room  purposes,'^  or  to 
transmit  messages  to  pool  rooms  for  betting  purposes,"  or  to  play  specified  games 
of  chance,**  or  to  deal  in  futures,""  or  to  keep  a  place  where  the  pretended  sale  of 
stocks  and  provisions  is  indulged  in,"  or  to  bet  upon  an  election,'^  likewise  of  leg- 
islation providing  for  the  destruction  of  gaming  implements;"'  but  the  giving  of 
trading  stamps  is  not  a  lottery  which  may  be  prohibited  by  the  legislature.'"  In 
New  York  it  is  illegal  to  offer  property  for  distribution,  the  title  to  which  is  to 
be  determined  by  chance  or  lottery.*  In  the  absence  of  express  authority,  a  town 
cannot  regulate  gaming,^  and  a  municipal  ordinance  against  the  conducting  of  a 
'Tjunco  business"  and  in  conflict  with  the  statute  upon  gambling,  is  invalid.'    An 


82.  See  1  Curr.  L.  340. 

83.  Dalton  v.  State  [Tex.  Cr.  App.]  74  S. 
W.  25. 

84.  Rev.  St.  1899,  §  4157,  declares  that 
words  Importing  plural  number  shall  Include 
single  transactions.  State  v.  ViUines  [Mo. 
App.]    81  S.  W.   212. 

85.  Rev.  St.  1899,  5  2364.  State  v.  Edgen 
[Mo.]   80  S.  W.  942. 

86.  Held,  that  defendant  merely  received 
offers  for  purchases  or  sales.  Scales  v.  State 
[Tex.  Cr.  App.]  81  S.  "W.  947. 

87.  McQuesten  v.  Steinmetz  [N.  H.]  58  A. 
876. 

88.  See  1  Curr.  L.  340. 

89.  Such  a  statute  is  not  class  legislation. 
Pen.  Code,  §  344A,  Laws  1901,  p.  431.  People 
V.  Adams.  176  N.  T.  351,  68  N.  E.  636;  Peo- 
ple V.  Adams,  85  App.  Dlv.  390,  83  N.  T.  S. 
481;  Adams  V.  New  York,  192  U.  S.  585,  24 
S.  Ct.  372. 

90.  Ex  parte  Hernan  [Tex.  Cr.  App.]  77 
S.  W.  225. 

91.  People  V.  Shannon,  87  App.  Div.  32,  83 
N.  T.  S.  1061. 

92.  Ex  parte  Hernan  [Tex.  Cr.  App.]  77 
S.  "W.  225. 

93.  City  of  Louisville  v.  Wehmhoff,  25  Ky. 
L.  R.  1924,  79  S.  W.  201. 

94.  Slot  machines,  faro,  roulette,  monte, 
or  any  other  game  played  with  cards,  dice, 
or  other  devices  of  whatever  nature,  for 
money,  checks,  credits,  or  other  representa- 
tives of  value  [Laws  1901,  c.  65].  State  v. 
Cahill  [Wyo.]  75  P.  433.  A  "sitting"  may 
Include  many  hands.  All  that  transpires  In 
playing  the  game  of  draw  poker  from  the 
time  certain  players  begin  playing  together 
on  any  one  occ'asion  until  they  cease  play- 
ing together  on  that  occasion  is  one  trans- 
action, and  players  are  winners  or  losers 
according  to  final  results.  Zellers  v.  White, 
208  111.   518,   70  N.  E.  669. 

95.  Art.  377,  Pen.  Code.  Pullerton  v.  State 
[Tex.  Cr.  App.]    75  S.  W.  534. 


96.  Defendant  convicted  though  the  busi- 
ness Was  done  through  an  agent  in  another 
town  than  where  defendant  lived  [Rev.  St. 
1899,  §  2339].  State  v.  Kentner  [Mo.]  77  S. 
"W.  522.  Art.  377,  Pen.  Code.  Pullerton  v. 
State  [Tex.  Cr.  App.]  75  S.  "W.  534. 

97.  Com.  V.  Leak,  25  Ky.  L.  R.  761,  76  S. 
W.  368.  An  election  guessing  contest  is  a 
wager.  Hence  violates  Rev.  St.  §  4269.  Ho- 
bing  V.  Enquirer  Co.,  2  Ohio  N.  P.  (N.  S.)  205. 

98.  State  v.  Klondike  Machine  [Vt.]  57 
A.  994;  Kite  V.  People  [Colo.]  74  P.  886; 
Furth  V.  State  [Ark.]  78  S.  W.  759;  Woods  v. 
Cottrell  [W.  Va.]   47  S.  B.  275. 

99.  Such  a  scheme  is  but  a  species  of  ad- 
vertising, and  a  statute  forbidding  it  is  un- 
constitutional. State  V.  Dodge  [Vt.]  56  A. 
983. 

NOTE.  Trading  stamps:  The  decision 
above  cited  is  in  line  with  the  great  weight 
of  authority.  To  the  same  effect  see  City  of 
Winston  v.  Beeson  [N.  C]  47  N.  E.  457,  cit- 
ing State  V.  Dalton,  22  R.  I.  77,  46  A.  234; 
Young  V.  Com.,  101  Va.  853,  45  S.  E.  327; 
Ex  parte  McKenna,  126  Cal.  429,  58  P.  916; 
State  V.  Shugart,  138  Ala.  86,  35  So.  28; 
People  V.  Dycker,  72  App.  Div.  308,  76  N. 
Y.  S.  Ill;  Com.  v.  Emerson,  165  Mass.  146, 
42  N.  E.  559;  Com.  v.  Sisson,  178  Mass.  578, 
60  N.  B.  385;  People  v.  Gillson,  109  N.  Y. 
389,  17  N.  B.  343;  Long  v.  State,  74  Md.  565, 
22  A.  4.  In  Lansburgh  v.  District  of  Co- 
lumbia, 11  App.  D.  C.  512,  a  trading  stamp 
scheme  was  held  to  be  a  gift  enterprise  with- 
in a  statutory  definition  of  the  term.  See, 
also.  Lotteries,  2  Curr.  L.  764. 

1.  Pen.  Code,  §  328.  Such  an  offense  be- 
ing a  misdemeanor  the  supreme  court  had 
no  jurisdiction.  People  v.  Pickert,  89  N.  Y. 
S.  183. 

2.  State  V.  Godfrey  [W.  Va.]  46  S.  E. 
185. 

3.  Clark  V.  State  [Tex.  Cr.  App.]  81  S.  W. 
722. 
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ordinance  requiring  a  license  fee  of  $350.00  for  each  pool  table  is  not  an  unreason- 
able regulation.*  The  Arkansas  gambling  law  of  1901  was  not  constitutionally 
enacted  in  that  the  acts  which  passed  the  respective  houses  of  the  legislature  did 
not  correspond.^  The  New  York  statute  making  the  possession  of  policy  slips  pre- 
sumptive evidence  of  guilt  against  all  except  officers  of  the  law  is  valid." 

Cards  and  other  table  games.'' — It  is  not  essential  that  a  "table"  be  used  to 
bring  a  gambling  device  vrithin  a  statute  prohibiting  games  of  a  like  kind  to  cer- 
tain table  games/  or  that  there  should  be  the  principle  of  the  one  against  the 
many."  A  turkey  raffle  may  constitute  a  table  or  bank  game  where  the  exhibitor 
is  certain  of  a  profit.^"  Craps  is  a  table  or  bank  game  where  one  person  sits  be- 
hind a  table  and  takes  the  bets  of  all  others,^^  and  is  not  within  a  statutory  excep- 
tion allowing  certain  dice  games  at  a  private  residence.^^  The  change  of  name  of 
any  of  the  games  forbidden  will  not  prevent  conviction  for  playing  them.^*  In 
Texas  the  mere  exhibiting  of  a  table  or  bank  for  gaming  purposes  is  illegal/*  and 
it  is  immaterial  whether  money  or  anything  of  value  was  bet.^^ 

Racing  and  race  trachs.^^ — The  general  rule  is  that  betting  on  a  horse  race  is 
gaming,  and  it  is  immaterial  that  the  race  is  conducted  elsewhere;*''  but  betting 
on  a  horse  race  is  not  "gaming"  in  Kentucky.**  Pool  selling  and  book  making  out- 
side the  race  course  authorized  by  law  are  illegal  in  New  York/"  and  the  principal 
is  liable  for  the  acts  of  his  agent  in  conducting  a  forbidden  business/"  but  one 
who  makes  a  bet,  as  agent  for  the  bettor,  is  not  guilty  of  "taking  or  accepting  a 
bet"  on  a  horse  race.^*  The  business  of  conducting  a  pool  room  or  turf  exchange 
may  lawfully  be  discriminated  against,  though  the  business  is  thereby  rendered 
unprofitable.^^  Eecording  of  bets  by  "mechanical  or  other  means"  will  include  the 
registering  of  bets  upon  cards  by  use  of  initials."' 

Slot  machines.^^ — The  keeping  or  exhibiting  of  any  slot  machine  for  gaming 
purposes  is  illegal  in  Texas.'^  A  slot  machine  on  which  a  cigar  is  guaranteed  for 
each  play  is  illegal  as  a  table  or  bank  game.*'    Where  the  statute  enumerates  cer- 


4.  Under  Burns'  Ann.  St.  1901,  5  3541,  the 
city  had  power  to  regulate,  restrain,  license, 
or  prohibit  pool  tables.  Wysong  v.  Lebanon 
[Ind.]    71  N.   B.  194. 

5.  Acts  1901,  p.  114.  Rogers  v.  State 
[Ark.]    82  S.  W.  169. 

6.  Adams  v.  New  Tork,  192  U.  S.  585,  24 
S.  Ct.  372. 

7.  See  1  Curr.  L.  341. 

8.  A  slot  machine  is  w^lthin  this  statute 
[Code  1899,  |  151].  State  v.  Gaughan  [W. 
Va.]    48   S.   B.   210. 

9.  Dalton  v.  State  [Tex.  Cr.  App.]  74  S. 
W.  25. 

10.  The  exhibitor  made  from  30  to  50 
cents  on  each  raffle  and  the  turkey  was  sel- 
dom taken  by  the  winner,  being  sold  to  a 
confederate  of  the  exhibitor.  Dalton  v.  State 
[Tex.  Cr.  App.]  74  S.  W.  25.  See,  also,  Lot- 
teries, 2  Curr.  L.  764. 

11.  Pen.  Code  1895,  art.  388.  Faucett  v. 
State  [Tex.  Cr.  App.]  79  S.  W.  548.  The 
playing  of  craps  is  illegal  in  Florida.  Park- 
hill  V.  State  [Fla,]  36  So.  170.  See  1  Curr. 
L.   341,  n.  8. 

12.  Faucett  v.  State  [Tex.  Cr.  App.]  79  S. 
V7.    548. 

13.  Ky.  St.  1899,  §  1961.  Miller  V.  Com., 
25  Ky.  L.  R.  1236,  77  S.  "W.  682. 

14.  Code  Cr.  Proc.  1895,  arts.  682,  683. 
The  state  need  not  show  that  any  betting 
was  done.  Brogden  v.  State  [Tex.  Cr.  App.] 
80  S.  W.  378. 

J,-;.  Carroll  v.  State  [Tex.  Cr.  App.]  81  S. 
W.   294. 


16.  See  1  Curr.  L.  341. 

17.  Thrower  v.  State,  117  Ga.  753,  46  S. 
B.  126.  The  selling  of  pools  upon  horse 
races  is  gambling.  Moores  v.  State  [Neb.] 
99  N.  W.  249. 

18.  Though  punishable  under  a  statute 
against  wagering.  City  of  Louisville  v. 
WehmhofC,    25   Ky.   L.    R.    1924,    79   S.   W.    201. 

19.  Const,  art.  1,  §  9;  Pen.  Code.  §  351. 
People  V.  Corbalis,  86  App.  Dlv.  531,  83  N. 
Y.  S.  782;  People  v.  Shannon,  87  App.  Div. 
32,  83  N.  Y.  S.  1061;  People  v.  McCue,  87 
App.  Div.  72,  83  N.  Y.   S.  1088. 

20.  People  V.  Canepi,  87  N.  Y.  S.  773. 

21.  Acts  Leg.  1903,  p.  68,  c.  60,  p.  1. 
Windsor  v.  State  [Tex.  Cr.  App.]  79  S.  "W. 
312. 

22.  Act  No.  206,  p.  397  of  1902,  confers 
on  municipalities  power  to  regulate  or  sup- 
press poolrooms.  City  of  Shreveport  v. 
Schulslnger   [La.]    36  So.   870. 

23.  "Mechanical"  comprehends  all  of  that 
class,  and  "other  means"  is  meaningless  un- 
less it  comprehends  some  means  other  than 
mechanical.  State  v.  Villines  [Mo.  App.]  ,81 
S.  W.  212. 

24.  See  1  Curr.  L.  341. 

25.  Clark  V.  State  [Tex.  Cr.  App.]  80  S. 
W.  617. 

26.  A  player  was  entitled  to  five  cents  in 
trade  for  every  nickel  he  lost,  though  a 
loser  seldom  called  for  such  reward.  Meeks 
v.  State  [Tex.  Cr.  App.]  74  S.  "W.  910.  In 
West  Virginia  a  slot  machine  is  a  banking 
game    like    A.    B.    C.    tables,    faro,    etc.,    if   it 
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tain  devices,  a  device  not  enumerated  must  be  shown  to  be  ordinarily  used  in  gam- 
bling to  bring  it  within  a  general  clause  of  the  statute."' 

Gaming  at  'public  place."^ — The  playing  a  game  of  cards  or  dice  in  a  public 
place  is  forbidden  in  Alabama.^'  Under  a  Statute  forbidding  gaming  except  at 
a  private  residence  occupied  by  a  family,  a  tent  may  constitute  such  an  exception,'" 
and  a  game  within  10  feet  thereof  was  held  to  be  "at  the  residence."'^  A  private 
residence  commonly  resorted  to  for  gaming  is  not  within  the  exception,'"  nor  a 
dug-out  adjacent  to  a  residence  and  occasionally  used  by  the  family,'"  but  a  room 
securely  locked  and  accessible  only  to  those  engaged  in  the  play  is  not  a  public 
place  or  place  of  public  resort,"*  nor  are  an  officer's  living  rooms  in  a  county  jail." 
The  testimony  of  one  witness  is  sufficient  for  a  jury  to  find  that  it  was  a  "public 
place."'" 

Keeping  a  gaining  place. — Keeping  and  maintaining  a  gaming  house  was  a 
nuisance  and  punishable  at  common  law"'  even  before  any  sort  of  game  was  pro- 
hibited."' One  may  be  guilty  of  keeping  a  gaming  house,  who  maintains  a  place 
for  people  to  congregate  for  betting  purposes,"  or  who  maintains  a  place  where 
the  public  is  invited  to  buy  pools,*"  or  who  keeps  a  room^  where  gaming  is  conducted, 
though  such  fact  be  unknown  to  him.*^  That  the  bets  were  consummated  in  an- 
other state  is  not  a  good  defense  in  a  prosecution  for  keeping  a  gaming  house.*- 
Each  person  participating  in  the  keeping  of  a  gaming  house  may  be  guilty  of  the 
offense  though  each  performed  but  one  of  the  subdivided  duties.*" 

(§  1)  B.  Indictment  or  information  and  trial  procedure.** — Gaming  and 
allied  offenses  being  statutory,  an  indictment  charging  any  of  them  is  sufficient  if 
it  follows  the  statute  and  the  latter  sets  forth  all  the  facts  which  constitute  the 
offense  ;*°  it  need  not  allege  the  intent  of  the  defendant,*"  nor  state  with  particu- 


gives  unequal  chances,  in  favor  of  the  ex- 
hibitor. State  V.  Gaughan  [W.  Va.]  48  S.  E. 
210. 

27.  Com.  V.  Sohatzman  TKy.]  82  S.  W. 
238. 

28.  See  1  Curr.  L.  341. 

29.  Code  1896,  §  4792.  Dennis  v.  State 
[Ala.]   35  So.  651. 

30.  Arts.  379b,  381,  Acts  1901,  p.  26.  The 
owner,  who  had  been  divorced,  lived  with 
one  son  in  a  tent  which  constituted  their 
only  home.  Hipp  v.  State  [Tex.  Cr.  App.] 
75   S.  W.   28. 

31.  Hipp  V.  State  [Tex.  Cr.  App.l  75  S.  W. 
28. 

32.  Art.  379,  Pen.  Code  1895,  as  amended 
by  Acts  1901,  p.  26,  c.  22.  Evidence  that 
parties  went  there  six  or  eight  times  in  six 
months  held  sufficient  to  sustain  a  finding 
that  it  was  commonly  resorted  to.  Floeck- 
inger  v.   State   [Tex.  Cr.  App.]    75   S.  W.    303. 

33.  Such  a  place  Is  an  outhouse  and  not 
a  private  residence.  Huse  v.  State  [Tex.  Cr. 
App.]   80  S.  W.  618. 

34.  So  held  where  the  play  was  in  the 
room  of  an  hotel.  State  v.  Kyer  [W.  Va,] 
46   S.    E.    694. 

35.  Though  the  building  be  owned  by  the 
public,  it  Is  not  a  public  house  within  the 
statute.  A  public  house  is  one  which  is 
cpmmonly  open  to  the  public,  either  for 
business,  pleasure,  religious  worship,  the 
gratification  of  curiosity,  or  the  like.  Lewis 
v.  State   [Ala.]   37  So.  99. 

36.  Testimony  of  one  witness  that  he  had 
played  craps  in  this  same  fence  corner,  off 
and  on  for  four  or  five  years,  and  the  place 
was  known  as  "The  Old  Crap  Ground."  Den- 
nis V.   State   [Ala.]   35  So.   651. 


37.  State  V.  Morgan,  133  N.  C.  743,  45  S.  E. 
1033. 

38.  Thrower  v.  State,  117  Ga.  753,  45  S. 
B.  126. 

sa.  Though  the  betting  be  not  unlawful. 
Jones  V.  State  [Ga.]  47  S.  E.  561.  One  who 
conducts  gambling  in  a  house  wliich  he  had 
rented  out  would  be  in  possession  of  the 
place  and  guilty  of  keeping  a  gaming  house. 
Bryan  v.   State   [Ga.]    47   S.  E.   574. 

40.  Moores   V.   State    [Neb.]    99   N.   W.   249. 

41.  Burns'  Rev.  St.  1901,  §  2173.  Christ  v. 
State  [Ind.  App.]    69  N.  E.  269. 

42.  The  decisive  point  is  that  the  money 
was  hazarded  in  the  house  kept  by  the  ac- 
cused, thougli  supposedly  subject  to  accept- 
ance or  rejection  by  one  in  another  state. 
Jones  V.  State  [Ga.]  47  S.  E.  561. 

48.     Bryan  v.   State    [Ga.]    47   S.  E.   574. 

44.  See  1  Curr.  D.  341. 

45.  State  v.  Kentner  [Mo.]  77  S.  W.  622; 
Com.  V.  Schatzman  [Ky.]  82  S.  W.  238. 
Code  Cr.  Proc.  §§  284,  285.  People  v.  Adams, 
85  App.  Div.  390,  83  N.  T.  S.  481;  People  v. 
Corbalis,  86  App.  Div.  531,  83  N.  Y.  S.  782. 
It  is  not  sufficient  to  follow  the  wording 
of  the  statute  where  the  latter  so  far  fails 
to  individualize  the  offense  as  to  properly 
notify  defendant  of  the  crime  he  is  tried 
for;  an  Information  for  conducting  a  place 
for  the  pretended  sale  of  stocks  must  al- 
lege who  permitted  such  acts  and  knowledge 
thereof  by  the  defendants.  State  v.  Runzl 
[Mo.  App.]  80  S.  W.  36.  An  indictment  for 
playing  a  game  prohibited  by  statute  need 
not  aver  the  manner  in  which  the  game  was 
played,  or  who  participated  therein,  or  that 
money  or  property  was  bet  or  won  or  lost 
thereon.     State  v.  Edgen   [Mo.]   80  S.  W.  942. 
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larity  the  place  where  the  offense  was  committed.*^  In  the  absence  of  statute  the 
information  or  indictment  must  name  the  parties  who  were  permitted  to  play  or 
allege  that  they  were  unlmown.**  An  indictment  is  fatally  defective  which  fails 
to  allege  that  defendant  had  charge  of  a  "place"  where  gaming  was  conducted/' 
or  that  some  one  played  upon  the  slot  machine  complained  of  and  won  or  lost 
something  of  value,'"  or  that  does  not  charge  both  the  crime  and  the  act  constitut- 
ing it/^  or  where  the  charge  is  of  being  a  common  gambler,  that  does  not  specify 
the  kind  of  gaming  indulged  in.'^  An  indictment  for  selling ,  futures  need  not 
allege  the  specific  sales  relied  upon,^'  nor  one  for  keeping  a  gaming  house,  that 
games  of  chance  were  there  played."*  That  one  did  feloniously  engage  in  "pool 
selling  and  selling  pools"  is  sufficient,^"  but  a  defective  indictment  for  playing  in 
an  hotel  or  tavern  cannot  be  held  good  for  playing  in  a  public  place.""  Where  an 
offense  may  be  committed  by  doing  one  or  more  of  several  things,  the  indictment 
may  in  a  single  count  allege  them  together,"'  and  conviction  may  be  had  on  proof 
of  commission  of  any  one  of  the  things,  without  proof  of  the  commission  of  the 
others."*  Under  a  statute  making  each  day  of  conducting  the  business  of  dealing 
in  futures  a  separate  offense,  such  different  occasions  should  be  set  out  in  distinct 
counts."'     Counts  imder  the  statute  against  gaming,  and  counts  for  the  common- 


An  indictment  following  the  statute,  nam- 
ing one  of  the  bettors,  and  the  time  and 
place  where  the  race  in  question  was  run, 
Is  sufficient.  State  v.  Villines  [Mo.  App.]  81 
S.  'W.  212. 

46.  The  intent  is  not  an  ingredient  of  the 
offense.  State  v.  Kentner  [Mo.]  77  S.  W. 
522. 

47.  It  Is  sufficient  to  locate  it  in  a  cer- 
tain county.  Parkhill  v.  State  [Pla.]  36  So. 
170;  State  v.  Runzi  [Mo.  App.]  80  S.  W.  36. 
Designation  as  "The  Loveland  House"  held 
sufficient.  Com.  v.  Coleman,  184  Mass.  198, 
68  N.  E.  220;  Com.  v.  Wood,  184  Mass.  198, 
68  N.  E.  220;  People  v.  Corbalis,  86  App.  Div. 
531,   83  N.  T.   S.    782. 

48.  Code  Cr.  Proc.  1901.  |  217.  Moore  v. 
State  [Neb.]  96  N.  W.  196;  Christ  v.  State 
[Ind.  App.]  69  N.  B.  269.  Under  the  statute 
Involved,  parties  need  n6t  be  named.  Com. 
V.  Wood,  184  Mass.  198,  68  N.  B.  220;  Com. 
V.  Coleman,  184  Mass.  198,  68  N.  B.  220.  In 
Kentucky,  the  indictment  must  be  direct 
and  certain  as  to  the  party  charged,  the 
offense  charged,  the  county  in  which  the 
offense  was  committed,  the  particular  cir- 
cumstances of  the  offense  charged,  If  ihey 
be  necessary  to  constitute  a  complete  of- 
fense [Cr.  Code  Prac.  §  124].  Miller  v.  Com., 
25  Ky.  L.  R.  1236,  77  S.  W.   682. 

Contra,  the  exhibition  was  made  to  be  seen 
by  the  public  and  it  was  wholly  Immaterial 
who  saw  it  or  who  was  induced  to  deal 
thereby.  State  v.  Runzl  [Mo.  App.]  80  S. 
W.  36. 

49.  The  indictment  alleged  that  defendant 
had  charge  and  control  of  a  gaming  table 
but  not  of  a  "place"  under  Rev.  St.  1892,  § 
2644.  Bravo  v.  StUte  [Fla.]  36  So.  161.  If 
defendants'  ownership  of  the  premises  is  al- 
leged in  the  accusative  part,  it  need  not  be 
repeated  In  the  descriptive  part  of  the  in- 
dictment. Com.  V.  Sohatzman  [Ky.]  82  S. 
W.  238. 

50.  Com.  V.  McCarty,  25  Ky.  L.  R.  294,  74 
S.  W.  1046. 

51.  Code  Or.  Proc.  §  275,  requiring  a  plain 
and  concise  statement  of  threats  constituting 
the  crime  is  not  complied  with  by  a  substan- 


tial repetition,  purporting  to  be  the  facts  of 
the  acts  alleged  as  the  crime.  People  v. 
Corbalis   [N.  T.]    71  N.  B.  106. 

52.  Burns'  Ann.  St.  1901,  §  218.  Bickell 
v.  State  [Ind.  App.]   70  N.  B.  548. 

63.  Pen.  Code,  art.  377,  makes  such  sell- 
ing a  misdemeanor  .and  declares  each  day  of 
the  business  to  be  a  separate  offense.  Ful- 
lerton  v.  State  [Tex.  Cr.  App.]  75  S.  W.  534. 
An  indictment  for  dealing  in  futures  need 
not  allege  an  actual  sale.  Scales  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  947. 

54.  An  allegation  that  defendant  kept  a 
common  gaming  house  is  sufficient,  the  word 
gaming  having  a  definite  meaning  in  law  1. 
e.  gambling,  the  playing  of  games  for  stakes 
or  wagers.  State  v.  Morgan,  133  N.  C.  743, 
45  S.  B.  1033.  There  is  a  difference  be- 
tween gambling  and,  gaming.  Gaming  re- 
fers to  contests  in  which  money  has  been 
wagered,  although  there  may  be  no  sport, 
no  skill,  no  element  of  contest,  between 
those  betting.  Thrower  v.  State,  117  Ga. 
753,  45  S.  B.  126. 

55.  People  v.  Corbalis,  86  App.  Div.  531, 
83   N.    T.    S.    782. 

58.  The  words  "in  the  hotel  of  Lahen 
Nutteo,"  are  descriptive  merely  and  not  of 
the  essence  of  the  offense.  State  v.  Kyer, 
[W.  Va.]    46   S.   B.    694. 

57.  Bickell  v.  State  [Ind.  App.]  70  N.  B. 
648;  People  v.  Corbalis,  86  App.  Div.  531,  83 
N.  Y.  S.  782.  The  different  parts  or  stage.s 
of  the  same  offense  may  be  joined  in  one 
count.  One  who  knowingly  suffers  money 
or  other  property  to  be  raffled  for  in  such 
house,  shop,  or  building,  and  to  be  won 
there  by  thowing  or  using  dice  or  any  oth- 
er game  of  chance,  is  guilty  of  but  one  of- 
fense. Com.  V.  Coleman,  184  Mass.  198,  68  N. 
E.    220. 

58.  People  v.  Corbalis,  86  App.  Div.  531, 
83  N.  T.  S.  782.  One  may  be  convicted  for 
keeping'  a  place  prohibited  by  law  though  he 
was  in  control  of  only  a  part  of  the  build- 
ing. Com.  V.  Wood,  184  Mass.  198,  68  N.  E. 
220;  Com.  v.  Coleman,  184  Mass.  198,  68  N. 
B.    220. 

59.  Failure    to    set    out    as    above    Is    not 
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law  offense  of  keeping  a  gaming  house,  may  be  joined  in  the  same  indictment.'" 
The  accusation  may  charge  any  offense  included  in  the  affidavit.®^ 

At  common  law  gambling  was  a  nuisance  for  which  a  right  of  trial  by  jury 
did  not  exist.'^ 

In  Mississippi  one  indicted  for  a  violation  of  the  gaming  laws  may  be  tried 
thereunder  for  any  antecedent  violation  not  barred  by  the  statute  of  limitations."' 

In  New  York  the  possession  of  policy  slips  is  presumptive  evidence  against  all 
but  public  officers,"*  and  the  admission  of  defendant's  private  papers,  wrongfully 
seized,  is  not  equivalent  to  compelling  him  to  be  a  witness  against  himself."'  Cases 
involving  the  admissibility""  and  sufficiency  of  evidence  in  gambling  cases  are  dis- 
cussed below."'' 

It  is  error  to  say  to  the  jury  that  although  evidence  as  to  defendant's  good 
character  is  admissible  it  does  pot  amount  to  much  in  a  gaming  case."^  One  charged 
with  playing  and  betting  on  a  card  game  on  Sunday  is  entitled  to  an  instruction 
that  there  must  be  proof  beyond  a  reasonable  doubt  of  the  betting  as  well  as  the 
playing,""  and  as  to  whether  defendant  bet  is  a  question  for  the  jury.'" 

The  recognizance  on  appeal  must  be  in  strict  compliance  with  the  statute.''^ 


cured  by  confining  the  prosecution  to  one 
day.  Pen.  Code,  art.  377.  Scales  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  947. 

60.  The  offenses  are  of  the  same  nature 
and  a  similar  judgment  might  be  passed  in 
each  case.  State  v.  Morgan,  133  N.  C.  743, 
45  S.  E.  1033.  The  information  should  be 
verified  or  supported  by  affidavit  of  a  person 
competent  to  testify.  But  such  a  defect  will 
not  be  considered  when  raised  for  the  first 
time  on  appeal  after  conviction.  State  v. 
Runzl    [Mo.   App.]    80   S.   W.    36. 

61.  The  accusation  cannot  be  broader 
than  the  affidavit,  but  as  the  greater  includes 
the  lesser,  if  the  affidavit  is  general,  the  ac- 
cusation can  be  specific.  Glass  v.  State,  119 
Ga.    299,    46    S.    E.    435. 

62.  Purth  V.  State  [Ark.]  78  S.  W.  759. 

63.  Code  1892,  §  1431.  But  an  indictment 
charging  a  number  of  defendants  with  Indi- 
vidual offenses  was  bad.  Howard  v.  State 
[Miss.]     35    So.    654. 

64.  Such  a  statute  is  not  unconstitutional 
as  allowing  any  public  official  to  hold  policy 
slips,  for  it  relates  only  to  cases  where 
slips  are  seized  and  are  in  the  custody  of 
the  officers  of  the  law.  Adams  v.  New  York, 
192   U.   S.   585,    24   S.   Ct.    372. 

65.  Adams  v.  New  York,  192  U.  S.  585,  24 
S.    Ct.    372. 

66.  That  a  house  was  knowingly  rented 
for  gaming  purposes  may  be  shown  only  by 
facts  and  inferences  therefrom.  Evidence 
admissible  that  the  renter  was  generally 
known  as  a  gambler,  and  as  to  the  past  use 
of  the  house.  Rivers  v.  State,  118  Ga.  42, 
44  S.  E.  859.  Evidence  that  defendant's 
name  was  on  a  building  in  which  gaming 
was  being  conducted  is  admissible  to  show 
his  control  of  the  premises.  Evidence  that 
defendant  was  reputed  to  be  the  owner  of 
the  place  and  business  is  Inadmissible.  Crip- 
pen  V.  State  [Tex.  Cr.  App.]  80  S.  W.  372. 
It  is  reversible  error  to  admit  evidence  of 
another  offense  than  that  charged  in  the  in- 
formation. Defendant  was  charged  with  al- 
lowing a  minor  to  play  pool  upon  defend- 
ant's premises,  and  the  court  aplmitted  evi- 
dence of  such  conduct  at  another  time  than 
as  charged.     State  v.  Meadows  [Mo.  App.]  81 


S.  W.  463.  The  husband  of  a  woman  indicted 
Jointly  with  another  defendant  is  not  incom- 
petent to  testify  on  the  separate  trial  of 
such  other  defendant,  though  his  testi- 
mony may  tend  to  incriminate  his  wife.  In 
case  of  a  joint  trial,  his  testimony  would  be 
incompetent.  Rivers  v.  State,  118  Ga.  42, 
44  S.  E.  859.  In  a  prosecution  for  dealing  in 
futures,  defendant  should  be  allowed  to  put 
in  evidence  the  charter  of  the  corporation  he 
represented.  The  charter  permitted  a  sale 
of  cotton,  etc.,  unless  actual  delivery  was 
contemplated.  Scales  v.  State  [Tex.  Cr. 
App.]   81  S.  W.   947. 

67.  Evidence  that  defendant  and  others 
each  had  cards  in  his  hands,  and  money  In 
front  of  him,  and  upon  discovery  attempt- 
ed to  escape,  held  sufficient  to  sustain  ver- 
dict of  guilty  of  playing  and  betting  at  a 
game  played  with  cards  for  money.  Harmon 
V.  State  [Ga.]  47  S.  E.  547.  Need  not  show 
the  character  of  the  game  nor  which  of  the 
players  won  or  lost.  Arnold  v.  State,  117 
Ga.  706,  45  S.  E.  59.  That  defendant  and 
others  were  arranged  in  a  circle  with  mon- 
ey In  the  center,  and  one  of  the  party  shuf- 
fling a  deck  of  cards,  is  sufficient  to  sustain 
conviction  for  playing  and  betting  at  cards. 
Frost  V.  State  [Ga.]  47  S.  E.  901.  A  charge 
of  keeping  and  maintaining  a  gaming  house  is 
sustained  by  evidence  of  guilt  of  either  keep- 
ing or  maintaining.  Bryan  v.  State  [Ga.]  47 
S.  B.  574.  The  Jury  must  believe  beyond 
a  reasonable  doubt  that  defendant  was  pres- 
ent or  permitted  a  minor  to  play  pool  upon 
defendant's  tables  to  convict  under  Rev.  St. 
1899,  §  439.  State  v.  Meadows  [Mo.  App.]  81 
S.  W.  463.  In  a  prosecution  for  dealing  In 
futures  the  state  must  show  an  agreement 
not  to  have  an  actual  delivery.  Scales  v. 
State  [Tex.  Cr.  App.]   81  S.  W.   947. 

CS.  Civ.  Code  4334.  Turner  v.  State,  118 
Ga.    756,    45   S.    E.    598. 

69.  Russ  v.  State,  138  Ala.  1,  35  So.  107. 

70.  That  one  of  the  witnesses  testified 
that  the  game  being  played  could  not  be 
played  without  betting  on  it  did  not  conclude 
the  Jury  in  that  particular.  Russ  v.  State 
138   Ala.   1,   35   So.   107. 

71.  Recognizance  would  be  fatally  defect- 
ive which  omitted  "In  this  case,"  and  "of  the 
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The  court  will  not  reverse  a  conviction  for  gaming  where  the  finding  of  the  jury 
was  fully  supported  by  the  evidence." 

§  2.  Penalties  and  seizure  of  implements.''^ — Laws  punishing  gaming  are 
remedial  and  are  to  be  construed  liberally,  not  liberally  for  the  culprit,  but  for  the 
suppression  of  evil.''*  Gaming  instruments  may  be  seized  and  destroyed  upon  sum- 
mary proceedings,  without  a  jury  trial,'°  and  it  is  no  defense  that  the  instrument 
might  have  been  used  for  lawful  purposes,  if  in  fact  it  was  used  for  gambling." 

§  3.  Recovery  hack  of  money  lost.'''' — At  common  law,  one  wagering  money 
could  recover  it  at  any  time  before  a  determination  of  the  wager  ;^'  but  by  statute 
one  may  recover  his  wager  from  a  stakeholder  before  or  after  the  funds  leave  the 
latter's  hands,'*  and  such  a  claim  is  assignable  by  parol.'"  Eecovery  may  be  had 
of  one  for  money  lost  to  his  agents  or  servants.*^  In  Kentucky  one  who  induces 
another  to  enter  or  play  in  a  gaming  place  is  liable  to  penalty  and  responsible  to 
such  other's  creditors  for  the  sum  lost,'^  but  this  does  not  permit  a  part  owner  of 
the  resort  to  recover  of  his  partners.^'  In  New  York  one  may  recover  money  lost 
on  a  wager  on  a  horse  race.'*  It  is  no  defense  that  the  game  was  played  for  chips,'' 
or  that  defendant  received  part  of  plaintiffs  stakes  from  others  to  whom  they  had 
been  lost."  That  the  money  secured  on  a  mortgage  was  used  to  support  a  gaming 
place  wiU  not  invalidate  the  mortgage  in  the  hands  of  an  ianocent  third  party,'' 
and  a  bona  fide  purchaser  before  maturity  may  recover  on  a  note  given  in  transfer 
for  other  notes  executed  in  consideration  of  gambling  debts."  Plaintiff  cannot 
recover  on  checks  given  to  pay  a  gaming  debt  contracted  in  his  hotel  and  with  his 


same"  court.     Meeks  v.  State  [Tex.  Cr.  App.] 
74  S.  W.   910. 

T2.  Prothro  v.  State,  118  Ga.  73,  44  B.  B. 
802. 

73.  See   1   Curr.   L.    342. 

74.  Puller  v.  State  [Miss.]  35  So.  214.  A 
Florida  statute  prescribing  a  penalty  for 
maintaining  gaming  apparatus  held  not  re- 
pealed by  a  later  statute  prescribing  a  pen- 
alty for  setting  up  or  promoting  games  of 
chance  and  an  information  under  the  former 
was  good.  Dardem  v.  State  [Fla.]  32  So. 
924. 

75.  The  right  of  trial  by  Jury  does  not 
exist  in  such  cases.  Kite  v.  People  [Colo.] 
74  P.  886.  Sand.  &  H.  Dig.  §  1618;  Acts  1901, 
p.  114.  Furth  V.  State  [Ark.]  78  S.  W.  759. 
Statute  authorizing  seizure  and  destruction 
of  gaming  table  is  not  unconstitutional. 
Code  1899,  §  1,  c.  151.  Such  property  may 
be  destroyed  only  after  conviction  in  the  cir- 
cuit court.  Woods  v.  Cottrell  [W.  Va.]  47  S. 
E.  275.  In  Vermont  a  justice  of  the  peace 
may  order  the  destruction  of  a  Klondike  ma- 
chine and  no  appeal  lies  from  such  an  order 
[Acts  1898,  p.  92,  No.  121,  §  2].  State  v. 
Klondike  Machine    [Vt.]    57  A.    994. 

76.  Improper  use  without  the  knowledge 
of  mortgagee.  Kite  v.  People  [Colo.]  74  P. 
886. 

77.  See  1  Curr.  L.  342. 

78.  When  the  losing  party  to  an  illegal 
contract  remains  silent  until  the  contract  is 
executed  by  the  determination  of  the  result 
upon  which  the  wager  was  made,  he  cannot 
recover  his  part  of  the  stake.  Dooley  v. 
Jackson  [Mo.  App.]  78  S.  W.  330.  As  to  re- 
covery back  of  money  obtained  by  fraud  in 
procuring  wager  on  pretended  foot  race,  see 
Wright  V.    Stewart,   130    P.   90S. 

79.  1  Rev.  St.   (1st  Ed.)   p.  662,  pt.  1,  c.  20, 


tit.  8,  §  8;  1  Blrdseye's  Rev.  St.  (3d  Ed.) 
pp.  299,  300.  Bernstein  v.  Horth,  85  N.  Y. 
S.  263.  1  Rev.  St.  p.  662,  §§  8,  9.  This  right 
is  In  no  way  affected  by  section  17  of  Laws 
1895,  p.  377,  c.  670.  Mendoza  v.  Rose,  88  N. 
T.  S.  938;  Dooley  v.  Jackson  [Mo.  App.]  78 
S.  W.  330.  But  after  determination  of  the 
result  demand  must  be  made  previous  to  ex- 
piration of  time  agreed  upon  for  determina- 
tion of  act,  and  action  must  be  brought  in 
three  months  of  the  accruing  of  the  right 
[Rev.  St.  1899,  §§  3430-3432].  White  v.  Gille- 
land,  93  Mo.  App.  310. 

80.  Bernstein  v.  Horth,   85  N.  T.   S.   263. 

81.  Kurd's  Rev.  St.  1901,  c.  38,  §  132.  Zel- 
lers  V.  White,  208  111.  518,  70  N.  E.  669. 

82.  Ky.  St.  §  1969.  Stapp  v.  Mason,  24  Ky. 
li   R.  1680,   72  S.   W.   11. 

83.  The  statute  was  enacted  for  the  pro- 
tection of  the  community  against  gamblers 
and  not  for  their  protection.  Wife  of  one 
partner  not  permitted  to  recover  of  other 
partners,  money  held  by  her  husband  be- 
longing to  her  and  lost  in  the  business. 
Stapp  v.  Mason,  24  Ky.  D.  R.  1680,  72  S.  W. 
11. 

84.  Laws  1895,  p.  377,  c.  570,  §  17.  Though 
he  went  to  the  race  course  with  the  inten- 
tion of  suing  if  he  lost.  Moulton  v.  West- 
chester Racing  Ass'n,  42  Misc.  487,  84  N.  T. 
S.   871. 

85.  The  chips  were  merely  markers,  the 
money  being  actually  deposited  with  the 
gaming  house  keeper.  Zellers  v.  White  208 
111.  518,  70  N.  E.  669. 

86.  Defendant  won  from  all  and  was  held 
liable  for  plaintiff's  entire  loss.  Zellers  v. 
White,    208    III.    518,    70   N.    B.    669. 

87.  Birdsall  v.  Wheeler,  173  N.  T.  590,  65 
N.  B.  1114. 

88.  Higginbotham  v.  McGready  [Mo.]  81 
S.  W.  883. 
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knowledge,"  and  in  Colorado  an  assignment  of  note  or  other  evidence  of  debt  is 
void  where  any  part  of  the  consideration  is  a  gambling  debt.°°  A  statute  permit- 
ting a  defense  that  an  obligation  was  based  on  a  gambling  transaction,  though  such 
obligation  shall  have  been  transferred,  is  not  unconstitutional.^^ 

BIGAMT. 

The  offense."- — One  may  be  guilty  of  bigamy,  though  he  believes  his  first  wife 
to  be  dead,  or  is  ignorant  of  her  being  alive  for  less  than  seven  years."'  It  is  a 
complete  defense  that  the  first  marriage  alleged  in  the  indictment  is  void  by  reason 
of  a  prior  lawful  marriage,  still  existing;"*  but  restraint  of  marriage  for  a  limited 
time  because  of  divorce  does  not  so  invalidate  a  marriage  during  that  time,  subse- 
quently ratified  by  cohabitation,  that  a  third  marriage  does  not  constitute  polyg- 
amy."'^ In  Missouri,  the  statute  of  limitations  does  not  run  against  the  offense 
of  bigamy  during  the  pendency  of  an  indictment  subsequently  quashed."' 

Indictment"^  may  be  based  on  a  voidable  marriage,"'  and  need  not  allege  the 
legality  of  the  former  nor  the  illegality  of  the  second  marriage,  nor  the  time  and 
place  of  the  celebration  of  the  former  marriage."" 

Evidence  and  instructions.^ — The  burden  is  on  the  prosecution  to  prove  both 
marriages  and  that  the  first  wife  was  living  at  the  time  of  the  second  marriage,  but 
it  falls  upon  defendant  to  prove  that  for  seven  years  prior  to  his  second  marriage 
he  did  not  know  his  first  wife  was  living.^  The  previous  marriage  may  be  proven 
by  circumstantial  evidence,'  or  the  uncorroborated  admissions  of  the  defendant,'' 
and  proof  of  the  celebration  of  a  marriage  raises  a  presumption  of  the  existence  of 
every  fact  necessary  to  the  validity  thereof.^  The  testimony  of  the  second  wife, 
as  to  the  second  marriage,  is  admissible,  but  the  incompetency  of  a  lawful  wife 
as  a  witness  cannot  be  waived."     The  introduction  in  evidence  of  a  contract  for 


8».  Jones  v.  Akin  [Tex.  Civ.  App.]  80  S. 
W.    3S5. 

90.  Bank  not  compelled  to  lionor  a  cer- 
tificate of  deposit  which  had  been  assigned  in 
gambling;  such  an  assignment  is  of  nf)  great- 
er force  than  a"  forgery  [Mills'  Ann.  St.  5 
1344].  Western  Nat.  Bank  v.  State  Bank 
[Colo.  App.]   70  P.  439. 

91.  Rev.  St.  1899,  §  3427.  Higginbotham 
V.  McGready   [Mo.]   81  S.  W.  883. 

92.  See  1  Curr.  L,.  342.  Com.  v.  Josselyn 
[Mass.]    71  N.  E.   313. 

93.  Absence  of  a  "wife  driven  away  by  the 
husband  will  not  excuse  him  from  inquiry 
even  after  seven  years.  State  v.  Goulden, 
134  N.  C.  743,  47  S.  E.  450. 

94.  Lane  v.   State   [Miss.]    34  So.   353. 

95.  By  statute,  defendant,  upon  divorce 
proceedings,  was  forbidden  to  marry  for  two 
years;  St.  1895,  p.  476,  c.  427,  providing  a 
marriage  improper  because  of  a  former 
spouse  living,  shall  become  valid  upon  ter- 
mination of  the  impediment.  Such'  a  statute 
is  not  unconstitutional  as  retrospective. 
Commonwealth  v.  Josselyn  [Mass.]  71  N.  B. 
313. 

96.  Rev.  St.  1899,  §  2422.  State  v.  Ha.ns- 
brough  [Mo.]  SO  S.  "W.  900. 

9T.     See  1  Curr.  L.  342. 

98.  Intoxication  at  the  time  of  marriage 
will  not  render  it  void,  but  only  voidable. 
Barber  v.  People,  203  111.  543,   68  N.  B.  93. 

99.  Ferrill  v.  State  [Fla.]  34  So.  220. 
1.     See  1  Curr.  L.  343. 


2.  State  V.  Goulden,  134  N.  C.  743,  47  S. 
E.  450. 

3.  State  V.  Pendleton,  67  Kan.  180,  72  P. 
527.  A  valid  marriage  will  be  deemed  prov- 
en, in  the  absence  of  rebutting  testimony, 
from  proof  of  marriage  in  fact  followed  by 
cohabitation  and  birth  of  children.  Ferrell 
V.  State  [Pla.]  34  So.  220.  Circumstances  are 
admissible  as  tending  to  prove  the  marriage, 
though  not  sufHcient  to  constitute  a  mar- 
riage. 'While  a  common-law  marriage  re- 
quired no  particular  form  or  ceremony, 
enough  had  to  be  said  and  done  to  make  a 
contract;  proof  of  cohabitation  and  the  pub- 
lic recognition  of  each  other  as  husband  and 
wife  for  twenty  years  held  not  sufficient  to 
show  a  contract.  State  v.  Hansbrough  [Mo.] 
80   S.  "W.    900. 

4.  MoSein  V.  State  [Ga.]  47  S.  B.  544. 
Evidence  was  properly  received  that  about 
two  weeks  previous  to  his  second  marriage, 
defendant  was  challenged  with  the  existence 
of  his  first  wife  and  replied  that  he  wished 
he  would  hear  of  her  death  so  that  he  would 
be  free.  State  v.  Goulden,  134  N.  C.  743,  47 
S.  E.   450. 

5.  But  such  presumption  is  not  conclu- 
sive. Barber  v.  People,  203  111.  543,  68  N, 
B.  93.  But  statutory  provisions  of  New 
York,  prohibiting  marriage  within  three 
years  after  divorce  in  certain  cases,  is  in- 
admissible as  evidence,  where  divorce  pro- 
cured elsewhere.  State  v.  Bentley,  76  'Vt  163 
53  A.  1068. 

6.  Barber  v.  People,  203  111.  543,  68  N.  B, 
93. 
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marriage  because  of  seduction  was  not  error  where  evidence  tending  to  prove  the 
same  had  been  admitted  without  objection.' 

An  instruction  is  not  improper  which  charges  the  jury  that  a  mistake  aa  to 
whether  the  first  spouse  was  living  is  not  a  good  defense  unless  proper  care  to 
ascertain  the  facts  be  shown.* 

BLACKMAIL. 

Blackmail  consists  in  extorting  or  attempting  to  extort  money  by  threats,  as  of 
violence,'  or  of  arrest.^" 

An  indictment  in  the  language  of  the  statute  without  stating  the  words  of  the 
threat  is  sufficient.^^  The  use  of  "maliciously  instead  of  the  statutory  word  "will- 
fully"' is  not  fatal.^-  An  averment  that  defendant  threatened  a  certain  person  with 
intent  to  extort  money  from  him  sufficiently  imports  that  the  threat  was  made  in 
the  hearing  of  such  person.^^ 

Evidence  of  the  previous  relations  of  the  parties  is  admissible  to  characterize 
the  language  used  in  the  transaction  in  question.^* 


B017DS. 


§  1.  Tlie  Inslraxncnt;  E^ssentials  and  Va- 
lldltT   (507^. 

§  2.  Risbts  of  Parties  and  Transferees 
(510). 


§  3.  The  Terms  and  Conditions  in  Gen- 
eral; Interpretation,  Legal  Effect,  Breach 
(511). 

§  4.     Remedies  and  Procedure   (514). 


Scope  of  title. — Questions  relating  to  negotiable  bonds,^'  to  indemnity/"  and 
to  suretyship,  are  treated  elsewhere,^'  as  are  matters  peculiar  to  various  bonds 
given  in  the  course  of  legal  proceedings.^* 

§  1.  The  instrument;  essentials  and  validity}^ — A  statutory  bond  running  to 
the  wrong  party,^"  or  containing  provisions  not  required  by  the  statute,^^  while 
not  good  as  such,  may  be  enforced  as  a  voluntarj'  or  common-law  obligation,  if 
not  repugnant  to  the  letter  or  policy  of  the  law."     A  bond  not  required  by  statute, 


7.  Welch  V.  state  [Tex.  Cr.  App.]  81  S. 
W.   50. 

8.  The  court  need  not  specify  the  sources 
of  information  which  led  to  the  alleged 
mistake.  Welch  v.  State  [Tex.  Cr.  App.]  81 
S.   W.   50. 

».  Any  form  of  expression  causing  a  fear 
of  death  Is  sufficient  to  constitute  a  "threat 
to  kill,"  and  it  is  not  material  that  defend- 
ant -n-as  not  in  fact  armed,  if  the  person 
threatened  thought  he  was.  Glover  v.  Peo- 
ple, 204  111.  170,  68  N.  E.  464. 

10.  Extortion  by  impersonating  an  officer 
and  threatening  arrest  held  blackmail,  not 
false  pretenses.  Jackson  v.  State,  118  Ga. 
125.  44  S.  E.  833. 

11,  13,  13.  Glover  v.  People,  204  111.  170,  68 
N.  B.  464. 

14.  Though  it  tends  to  prove  an  indepen- 
dent crime  by  defendant.  Glover  v.  People, 
204  111.  170,   68  N.  E.  464. 

15.  See  Municipal  Bonds,  2  Curr.  L.  931; 
Railroads,  2  Curr.  L.  1382;  Corporations,  1 
Curr.  L.  710. 

16.  See  Indemnity,   2  Curr.  L.  198. 

17.  See  Suretyship,   2  Curr.  L.   1776. 

18.  See  Attachment,  1  Curr.  L.  239;  Ap- 
peal and  Review,  1  Curr.  L.  85;  Injunction, 
2  Curr.  L.  307,  and  like  titles. 

"  18.     See  1  Curr.  L.  343. 

20.  Dudley  v.  Rice,  119  Wis.  97,  95  N.  W. 
936.  A  contractor's  bond  running  to  the  city 
instead  of  to  the  state,  as  required  by  stat- 


ute, is  a  good  common-law  obligation.  Pa- 
cific Bridge  Co.  v.  U.  S.  Fidelity  &  Guaranty 
Co.,  33  Wash.  47,  73  P.  772.  An  official  bond 
running  to  a  named  person,  described  as 
mayor,  and  to  his  successors  in  office,  in- 
stead of  to  the  mayor  and  council  of  the 
municipality  as  required  by  law,  is  not  a 
good  statutory  bond,  but  may  be  enforced 
as  a  voluntary  or  common-law  obligation. 
Anderson  v.  Blair,  118  Ga.  211,  45  S.  E.  28. 
In  such  case,  the  obligee  named  therein,  or 
his  personal  representatives,  are  the  only 
persons  who  can  maintain  an  action  thereon. 
Neither  the  person  to  whom  the  law  requires 
the  bond  to  be  given  nor  his  personal  repre- 
sentatives can  do  so.  Id.  To  county  treas- 
urer for  county  instead  of  to  county.  Buhrer 
V.  Baldwin  [Mich.]  100  N.  W.  46S.  Constable's 
bond  running  to  county  judge  Instead  of 
the  governor.  Hines  v.  Norris  [Tex.  Civ. 
App.]   81  S.  W.  791. 

ai.  Dudley  v.  Rice,  119  Wis.  97,  95  N.  W. 
936.  A  bond  given  to  the  United  States  by 
a  collector  of  Internal  revenue,  conditioned 
for  the  faithful  performance  of  their  duties 
by  all  deputies,  is  valid  and  enforceable,  al- 
though the  statute  only  requires  one  for  the 
performance  of  the  collector's  own  duties 
[U.  S.  Rev.  St.  §  3143,  U.  S.  Comp.  St.  1901, 
p.  2041],  Laffan  v.  U.  S.  [C.  C.  A.]  122  F. 
333. 

22.  Dudley  v.  Rice,  119  Wis,  97,  95  N.  W. 
936.     Even  if  an  administrator's  bond,  which 
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if  given  voluntarily  for  a  valid  consideration,  is  binding  at  common  law,  unless 
repugnant  to  the  letter  or  policy  of  the  law;^^  but  one  unlawfully  exacted  by  a 
court  or  officer,^*  or  given  pursuant  to  an  unconstitutional  statute,^^  unless  sup- 
ported by  a  consideration  independent  thereof,^'  is  void  and  cannot  be  enforced 
for  any  purpose.  To  render  a  bond  void  for  want  of  conformity  to  a  statute,  it 
must  be  made  so  by  express  enactment,  or  must  be  intended  as  a  fraud  on  the 
obligors,  by  color  of  law,  by  an  evasion  of  the  statute. ^^  Mere  irregularities^'  or 
clerical  errors  do  not  affect  the  validity  of  the  instrument.^* 

A  security  for  costs  on  appeal,  which  does  not  set  out  the  amount  for  which 
the  makers  agree  to  become  responsible,  is  invalid.'" 

The  formal  approval  of  bonds  required  ia  certain  legal  proceedings  may  be 
waived,'^  and  where  the  bond  was  voluntarily  given  to  procure  an  advantage  to 
the  principal  obligor,  neither  he  nor  his  surely  can  object  that  it  was  not  entered 


does  not  state  that  It  Is  payable  for  the 
benefit  of  all  concerned,  and  which  -was  nev- 
er approved  by  the  ordinary,  has  no  sureties, 
and  the  conditions  of  which  are  not  in  the 
exact  terms  of  the  statute.  Is  not  a  valid 
statutory  bond;  it  is  good  as  a  voluntary 
obligation.  Awtrey  v.  Campbell  118  Ga.  464, 
45  S.  E.  301. 

23.  Dudley  v.  Rice,  119  Wis.  97,  95  N.  W. 
936.  A  bond  of  the  guardian  of  a  lunatic, 
conditioned  that  such  guardian  would  pay 
over  the  amount  found  due  on  a  settlement, 
either  with  the  court  or  with  the  ward  If 
found  of  sound  mind.  Is  enforceable  as  a 
common-law  obligation,  though  the  court 
had  no  Jurisdiction  of  the  guardianship  pro- 
ceedings, so  that  it  was  Invalid  as  a  stat- 
utory bond.  The  statute  limiting  the  time 
within  which  an  action  can  be  brought 
against  the  sureties  thereon  (Wis.  Rev.  St. 
1898,  §  3968)  became  a  part  of  the  contract, 
though  It  does  not  apply  as  a  statute.  Id. 
A  court  of  equity  has  power  to  accept  from 
defendant,  as  a  condition  of  the  discharge  of 
a  receiver  for  its  property,  a  bond  condi- 
tioned for  the  performance  of  the  final  de- 
cree, and  to  render  judgment  thereon  against 
both  principal  and  surety  for  the  amount  of 
complainant's  ultimate  recovery.  Such  bond 
is  good  as  a  common-law  obligation,  and  the 
obligor,  after  receiving  the  benefits  result- 
ing from  its  execution,  is  estopped  from  de- 
nying its  validity.  Twin  City  Power  Co.  v. 
Barrett '[C.  C.  A.}   126  P.   302. 

34.  In  such  cases  there  is  no  considera- 
tion, the  obligor  being  entitled  to  every  right 
claimed  without  bond,  and  hence  securing 
nothing  by  giving  it.  Dudley  v.  Rice,  119 
Wis.  97.  95  N.  \V.  936. 

23.  Bond  given  by  a  contractor  under  Cal. 
Code  Civ.  Proo.  §  1203.  San  Francisco  Lum- 
ber Co.  V.  Bibb,  139  Cal.  192,  72  P.  964. 

26.  As  bond  given  on  appeal  in  action  of 
forcible  entry  and  detention,  conditioned  on 
payment  of  rent,  where  obligor  has  retained 
possession  of  premises  thereunder,  and  stat- 
ute allowing  appeal  has  afterwards  been  de- 
clared unconstitutional.  U.  S.  Fidelity  & 
Guaranty  Co.  v.  Bttenheimer  [Neb.]  99  N.  W. 
652. 

37.  Meador  v.  Adams  [Tex.  Civ.  App.]  76 
S.  W.   238. 

2S.  Bond  running  to  treasurer  for  use  of 
county  instead  of  to  county.  Buhrer  v.  Bald- 
win [Mich.]  100  N.  W.  468.  If  the  penalty  of 
a  statutory  bond,  voluntarily  given,  be  great- 
er than  that  prescribed  by  said  statute,  the 
bond  is  valid  and  enforceable  to  the  amount 


of  the  statutory  penalty,  and  void  only  as 
to  the  excess.  Bond  for  sale  of  malt  liquors 
under  Tex.  Rev.  St.  1895,  art.  5060g,  as 
amended  by  Laws  1901,  c.  136.  Meador  v. 
Adams  [Tex.  Civ.  App.]  76  S.  W.  238.  The 
fact  that  an  official  bond  is  Joint  instead  of 
joint  and  several  as  required  by  statute  can- 
not be  availed  of  by  the  obligors  as  a  de- 
fense In  an  action  thereon,  but  the  bond  is 
good  to  the  extent  it  complies  with  the  stat- 
ute in  that  regard.  Wilcox  v.  Perkins  Coun- 
ty [Neb.]  97  N.  W.  236.  An  action  on  an 
administrator's  bond,  from  which  the  amount 
of  the  penalty  has  been  omitted,  may  be 
maintained  ■without  a  reformation  of  the 
instrument.  McManus  v.  Harrigan,  41  Misc. 
615,  85  N.  T.  S.  220.  The  omission  from  a 
receiver's  bond  of  a  certificate  to  the  effect 
that  the  ofilcer  who  took  the  acknowledg- 
ment of  the  surety  was  a  notary  public  is  a 
mere  irregularity.  Such  a  bond  is  properly 
received  In  evidence  In  an  action  by  the  re- 
ceiver. Livingston  v.  Baton,  90  App.  Div. 
251,  85  N.  T.  S.  500.  The  validity  of  an  at- 
tachment bond  Is  not  affected  by  the  fact 
that  the  names  of  two  of  the  sureties,  who 
signed  it  at  the  bottom,  do  not  appear  In  Its 
body,  nor  by  defects  in  the  aflidavit  for  at- 
tachment. McLean  v.  Wright,  137  Ala.  644, 
35  So.  45.  A  redelivery  bond  in  attachment, 
providing  that,  In  case  plaintilf  recovered 
judgment  in  the  action,  defendant  would,  on 
demand,  pay  to  plaintiffs  the  amount  of  said 
judgment,  with  the  costs  and  disbursements 
of  the  action,  is  a  substantial  compliance 
with  a  statute  requiring  a  bond  "to  the  ef- 
fect that  the  sureties  will  pay  to  plaintiff  the 
amount  of  the  judgment  that  may  be  re- 
covered against  the  defendant  in  the  action," 
and  is  enforceable  as  a  statutory  bond  [Hill's 
Ann.  .Laws  Or.  1892,  §  159].  Ebner  v.  Held 
rC.  C.  A.]    125  F.  680. 

29.  Where  an  appeal  bond  states  that  the 
sureties  are  worth  "$200,  not  subject  to  exe- 
cution over  and  above  all  liabilities,"  the 
word  "not"  will  be  regarded  as  a  clerical 
error.  Jones  v.  Herrick,  33  Wash.  197,  74  P. 
332. 

30.  The  afildavlt  of  the  sureties  thereon 
that  each  is  worth  a  specified  sum  does  not 
cure  the  defect.  Under  S.  C.  circuit  court 
rule,  No.  10.  Taylor  v.  Dempsey,  66  S.  C.  513, 
45  S.  B.  78. 

31.  Plaintiff  may  waive  formal  approval 
of  statutory  bond  to  discharge  attachment 
[approval  required  under  Iowa  Code  1897,  § 
3907].  Fidelity  &  Deposit  Co.  v.  Bowen 
[Iowa]  98  N.  W.  S97. 
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into  before  the  proper  officer.'^  A  bond  partially  conditioned  for  the  performance 
of  a  contract  farming  out  a  portion  of  the  fees  of  a  paid  office  is  inyalid  as  to 
such  portion.**  The  validity  of  a  receiver's  bond,  or  its  execution,  cannot  be 
raised  collaterally  in  defense  of  an  action  brought  by  him  to  foreclose  a  mort- 
gage." 

Consideration.^'^ — A  bond  under  seal  imports  a  consideration."'  If  the  guar- 
anty and  the  contract  guarantied  are  a  part  of  the  same  transaction,  the  consid- 
eration for  the  latter  supports  the  former;*''  but  if  they  are  not  one  transaction, 
the  bond  must  be  supported  by  an  independent  consideration.**  There  is  suffi- 
cient consideration  to  support  a  contractor's  bond,  where,  prior  to  the  execution 
of  a  building  contract,  the  obligee  demanded  a  bond  from  the  contractor,  and 
signed  the  contract  in  consideration  of  his  promise  to  furnish  one,  even  though 
one  was  not  required  by  such  contract.*'  The  dissolution  of  an  attachment  is 
sufficient  consideration  to  support  a  bond  given  to  secure  the  release  of  the  at- 
tached property.*"  Where,  on  appeal,  an  undertaking  is  given  beyond  that  re- 
quired by  statute,  it  cannot  be  enforced  as  to  such  excess  imless  a  consideration 
aliunde  exists  therefor."  A  statutory  obligation  has  its  consideration  in  the  at- 
tainment of  the  object  allowed  by  the  statute.*^  One  who  executes  a  bond  under 
circumstances  which  would  estop  him  to  assert  its  invalidity  for  want  of  consid- 
eration cannot,  in  an  action  thereon,  avoid  liability  on  the  ground  that  plaintiff  is 
estopped  to  assert  that  there  was  any  consideration.** 

Execution.** — ^A  stipulation  in  a  bond  that  it  shall  not  be  valid  unless  coun- 
tersigned is  binding,  and  absence  of  the  countersignature  renders  it  invalid;*"  but 
this  stipulation  may  be  waived,**  as  may  provisions  requiring  fidelity  bonds  to  be 
signed  by  the  employe  whose  fidelity  is  thereby  insured.*' 


32.  Where  •writ  Issued  on  replevin  bond 
and  property  taken  under  It,  fact  that  It  was 
not  entered  Into  before  magistrate  Issuing 
writ,  as  required  by  statute  (Conn.  Gen.  St. 
1902,  §  1057),  no  defense.  Douglass  v.  Un- 
mack   [Conn.]    58  A.  710. 

33.  Bond  of  a  deputy  sheriff  for  the  faith- 
ful performance  of  his  duties,  embodying  a 
reference  to  a  contract  with  the  sheriff  for 
the  portion  of  the  fees,  cannot  be  enforced 
as  to  the  sum  specified  in  the  contract  to 
be  paid  by  the  deputy  to  the  sheriff,  but  Is 
valid  as  to  public  funds  collected  by  him  by 
virtue  of  his  oflBce  and  the  sheriff  can  main- 
tain an  action  against  him  thereon,  even 
though  such  contract  rendered  the  appoint- 
ment invalid.  "White  V.  Cook,  51  W.  Va.  201, 
41  S.  E.  410,  57  L.  K.  A.  417. 

34.  Livingston  v.  Eaton,  90  App.  Dlv.  251, 
85  N.  Y.  S.  500. 

35.  See  1  Curr.  L.  343. 

36.  Graham  v.  Middleby  [Mass.]  70  N.  E. 
416;  Considine  v.  Gallagher,  31  "Wash.  669, 
72  P.  469.  Appeal  bond.  Gein  v.  Little,  89 
N.  T.  S.  488. 

37.  38.  Considine  V.  Gallagher,  31  "Wash. 
669,  72  P.  469. 

39.  Sweeney  v.  Aetna  Indemnity  Co. 
["Wash.]  74  P.  1057. 

40.  The  fact  that  the  property  was  not  in 
the  name  of  the  defendant  when  the  bond 
was  executed  does  not  render  it  without  con- 
sideration. Fidelity  &  Deposit  Co.  v.  Bowen 
[Iowa]  98  N.  W.  897.  A  bond  to  release  an 
attachment,  which  Is  under  seal,  and  recites 
as  a  consideration  the  release  of  all  the 
property  attached  and  the  discharge  of  the 
attachment,  Is  based  on  a  sufficient  consid- 
eration  to  render   It  enforceable   as   a   com- 


mon-law  obligation.      Ebner  v.   Held    [C.    C. 

A.]   125  F.  680. 

41.  Agreement  to  pay  notes,  if  unsuccess- 
ful, held  supported  by  sufficient  considera- 
tion.    Geln  V.  Little,   89  N.  T.  S.   488. 

4a.  No  consideration  need  be  expressed  to 
avoid  statute  of  frauds.  Appeal  bond.  Geln 
V.  Little,  89  N.  T.  S.  488. 

43.  Bond  on  appeal  In  action  of  forcible 
entry  and  detainer  given  under  void  statute. 
U.  S.  Fidelity  &  Guaranty  Co.  v.  Bttenheimer 
[Neb.]  «9  N.  W.  652. 

44.  See  1  Curr.  L.  343. 

45.  Pacific  Nat.  Bank  v.  Aetna  Indemnity 
Co.,  33  "Wash.  428,  74  P.   590. 

46.  "Where  the  general  agent  of  the  bond- 
ing company  personally  induced  the  guar- 
antee to  incur  the  obligation,  gave  the  bond 
as  indemnity  and  signed  and  delivered  it 
himself,  having  secured  the  signature  of  his 
subordinate  agent  thereto  as  a  mere  matter 
of  form,  held,  that  the  bond  was  executed 
by  such  general  agent,  and  the  signature  of 
such  subordinate  was  not  necessary  to  give 
it  validity,  though  it  contained  a  stipulation, 
inserted  by  such  general  agent  and  not  by 
the  company,  that  such  signature  was  nec- 
essary to  give  It  validity.  Pacific  Nat.  Bank 
V.  Aetna  Indemnity  Co.,  33  "Wash.  428,  74  P. 
590.  The  countersigning  of  a  bond  by  an 
agent  of  the  bonding  company,  who  also  act- 
ed as  agent  of  the  principal,  held  to  have 
been  with  the  consent  of  the  company,  and 
not  to  have  rendered  the  bond  invalid  on  the 
theory  that  such  agent  acted  for  both  par- 
ties.    Id. 

47.  Receipt  of  premiums  therefor  and  for 
two  renewals,  with  knowledge  that  such 
signature     was     lacking,      works      estoppel. 
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Delivery.^^ — An  order  of  the  court  diS'cliarging  an  attacliment,  reciting  that 
it  was  made  upon  all  the  records  filed  in  the  case  and  upon  the  execution  of  a 
good  and  sufficient  undertakings  is  conclusive  evidence  of  the  delivery  of  such 
undertaking  to  the  court  and  its  acceptance  by  him  as  a  delivery  bond  for  the 
release  of  the  property,  where  the  bond  has  been  approved  by  the  court  and  filed 
with  the  clerk.*"  Notice  of  acceptance  of  a  guaranty  bond  is  not  necessary."" 
The  beneficiary  of  a  bond  guaranteeing  the  acts  of  another  may  assume  that  the  pre- 
mium therefor  has  been  paid."^  Changes  in  the  contract  to  secure  the  performance 
of  which  the  bond  is  given,  made  at  the  instance  of  one  of  the  obligors  without  the 
knowledge  or  consent  of  the  obligee,  do  not  afEeet  the  validity  of  the  bond.°- 

§  2.  Rights  of  parties  and  transferees.^^ — One  who  has  the  obligation  of  two 
different  bonds  for  the  performance  of  the  same  contract  may  enforce  either  at  his 
election."* 

A  surety  bond  for  the  faithful  performance  of  a  contract  passes  under  an 
assignment  of  such  contract,  and  the  assignee  may  maintain  an  action  thereon  in 
his  own  name.^"  The  assignment  of  a  liquor  tax  certificate  does  not  release  the 
parties  to  the  bond  given  to  secure  it,  unless  the  certificate  was  presented  to  the 
proper  authorities  for  cancellation,  or  the  assignment  was  consented  to  by  them, 
as  required  by  statute."*  A  substitution  of  bonds  may  be  ratified  by  the  obligee 
therein  named."''  A  redelivery  bond  in  attachment  is  not  merged  in  a  superse- 
deas bond  given  on  appeal,  where  it  is  subsequently  determined  that  the  appellate 
court  has  no  jurisdiction  in  the  matter."'  A  bond  to  secure  the  faithful  per- 
formance of  his  duties  by  an  agent  and  conditioned  to  be  void  if  he  pays  all 
obligations  existing  or  to  arise  to  his  principal  may  be  revoked  as  to  future  trans- 
actions, at  the  will  of  the  obligor.""    A  demand  by  the  obligor  for  his  release,  and 


Proctor  Coal  Co.  v.  U.  S.  Fidelity  &  Guaranty 
Co.,  124  P.  424.    • 

48.  See  1  Curr.  L.  343. 

49.  Bbner  v.  Held  [C.  C.  A.]  125  F.  680. 

50.  "W^here  the  signers  of  a  bond,  guaran- 
teeing the  faithful  performance  of  his  duties 
by  an  employe,  delivered  it  to  such  employe 
for  delivery  to  the  obligee,  v/ith  knowledge 
that  the  obligee  had  agreed  to  accept  it,  the 
obligee  was  not  required  to  give  them  no- 
tice of  its  acceptance,  but  it  became  binding 
and  enforceable  on  delivery  to  him.  Singer 
Mfg.  Co.  V.  Freerks   [N.  D.)   98  N.  "W.  705. 

51.  The  guarantor  is  estopped  to  deny 
such  payment  as  against  the  beneficiary  who 
has,  in  good  faith,  parted  with  value,  relying 
thereon,  especially  where  there  is  no  re- 
cital therein  that  such  payment  is  a  neces- 
sary prerequisite  to  its  validity.  Pacific  Nat. 
Bank  v.  Aetna  Indemnity  Co.,  33  Wash.  428, 
74  P.  590. 

52.  The  fact  that  a  bonding  company  fur- 
nished a  contractor's  bond  only  because  of  a 
change  in  the  contract,  consented  to  by  an 
architect  acting  without  authority,  and 
hence  not  binding  on  the  obligee,  did  not 
render  the  bond  void,  it  having  been  fur- 
nished by  the  contractor  as  a  consideration 
for  the  contract,  and  delivered  to  the  obligee 
without  notice  of  the  change.  Sweeney  v. 
Aetna  Indemnity  Co,  [Wash.]  74  P.  1057. 

53.  See  1  Curr.  L.  343. 

54.  National  Surety  Co.  v.  XT.  S.  [C.  C.  A.] 
123  F.  294.  A  proposal  bond  securing  the 
performance  of  a  mail  route  contract,  and  a 
bond  afterwards  taken  from  the  contractor 
for  the  same  purpose,  are  independent  un- 
dertakings,    and    the     dismissal     of    a    suit 


brought  on  the  first  bond  is  no  defense  to 
an  action  on  the  second.     Id. 

55.  Contract  and  bond  assigned  by  re- 
ceivers of  a  railroad  on  reorganization  there- 
of. American  Bonding  &  Trust  Co.  v.  Bal- 
timore &  O.  S.  W.  R.  Co.  [C.  C.  A.]  124  F. 
866.  The  fact  that  such  bond  was  executed, 
by  a  bonding  company  and  that  sucli  con- 
tracts are  held.  In  a  sense,  to  be  insurance 
contracts,  does  not  render  it  nonassignable 
by  the  obligee.  Id.  The  fact  that  the  con- 
tract provided  that  it  might  be  canceled 
for  a  breach  of  its  terms  and  provided  for 
liquidated  damages  therefor  would  not  pre- 
vent a  recovery  on  a  bond  given  to  secure 
its  faithful  performance.  Id.  The  fact  that 
the  contract  to  secure  the  performance  of 
which  a  bond  is  given  has  been  assigned  is 
no  defense  to  an  action  on  the  bond  brought 
by  the  obligee.  Graham  v.  Middleby  [Mass.] 
70  N,   E.    416. 

.^e.  Cullinan  v.  Kuch,  177  N.  T.  303,  "69  N. 
B.  597. 

57.  The  action  of  a  sheriff  in  substituting 
a  new  delivery  bond  in  attachment  for  one 
previously  given,  and  releasing  the  sureties 
on  the  first  one,  is  ratified  by  the  obligee 
bringing  suit  on  the  second  one,  with  full 
knowledge  of  the  facts  and  such  obligee  is 
thereby  estopped  to  sue  on  the  first  bond, 
though  the  sheriff  had  no  authority  to  take 
the  original  bond,  and  release  the  property 
attached.  Hpsser  v.  Rowley,  138  Cal.  410,  73 
P.  156. 

58.  Ebner  v.  Held  [C.  C.  A.]   125  P.  680. 

59.  Under  California  Code  (sec.  2814),  de- 
fining a  continuing  guaranty  as  one  relat- 
ing to  a  future  liability  of  the  principal  un- 
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consent  thereto  by  the  obligee's  agent,  are  sufficient,  no  formal  release  being  nec- 
essary.""  Suit  can  be  maintained  on  an  official  bond  only  for  such  wrongful  acts 
of  the  of5cial  as  occur  during  the  term  of  office  for  which  he  is  chosen.^^  The 
fact  that  money  received  by  a  public  officer  by  virtue  of  his  office,  was  collected 
without  authority  is  no  defense  to  an  action  on  his  bond."^  The  obligee  in  a  bond, 
it  seems,  gains  no  rights  in  a  sum  deposited  to  protect  the  surety.""  A  fund  de- 
posited to  indemnify  a  surety  does  not  fall  under  an  equitable  lien  to  the  obligee, 
when  the  condition  of  the  bond  has  been  fulfilled.'* 

§  3.  The  terms  and  conditions  in  general;  interpretation,  legal  effect, 
hreach.^^ — A  bond  will  be  most  strongly  construed  against  the  person  preparing 
it;""  and  when  given  pursuant  to  an  order  of  court,  in  the  light  of  and  in  con- 
nection with  such  order." 

A  recital  in  a  bond  that  it  was  given  by  virtue  of  a  certain  statute  is  not  con- 
clusive, but  is  simply  prima  facie  evidence  of  the  fact,''*  and  when  the  fact  that  it 
is  given  by  virtue  of  a  particular  statute  is  apparent  otherwise  than  b)-  recital,  it 
is  as  available  for  all  purposes  as  if  recited."'  A  bond  will  generally  be  con- 
strued as  penal  in  character,  even  when  it  expressly  recites  that  the  sum  named 
therein  is  stipulated  damages,  unless  such  a  construction  would  tend  to  defeat  its 
essential  object."*  This  import,  however,  may  be  overcome  by  other  parts  of  the 
instrument.'^  Legislative  acts  imposing  additional  duties  on  a  public  officer,  and 
expressly  making  him  liable  on  his  bond  for  a  breach  thereof,  become  a  part  of 
the  bonds  thereafter  entered  into  by  such  officers.'^ 


der  successive  transactions;  (sec.  2844),  pro- 
viding tliat  a  surety  has  all  the  rights  of  a 
guarantor;  (sec.  2815)  and  that  a  continu- 
ing guaranty  may  be  revoked  at  any  time 
by  the  guarantor,  as  to  future  transactions. 
Such  a  contract  is  technically  one  of  surety- 
ship. White  Sewing  Mach.  Co.  v.  Courtney, 
141  Cal.  674,  75  P.  296.  Where  an  agent, 
whose  liability  to  his  principal  was  se- 
cured by  a  bond,  had  goods  of  the  princi- 
pal in  his  possession  for  sale  "when  the  bond 
was  revoked,  and  the  principal  thereafter 
sold  the  goods  to  the  agent,  taking  his  note 
therefor,  the  obligation  on  the  note  was  a 
new  one,  for  which  the  surety  was  not  liable. 
Id. 

80.  W^hite  Sew.  Mach.  Co.  v.  Courtney,  141 
Cal.   074,  75  P.  296. 

61.  State  V.  Greer.  101  Mo.  App.  669,  74  S. 
W.  881.  Where  there  was  no  evidence  to 
prove  that  a  public  administrator's  defalca- 
tion occurred  during  his  first  term  of  office, 
but  his  annual  settlements  showed  that  the 
balance  sued  for  was  still  in  his  hands  dur- 
ing his  second  term,  the  sureties  on  his  sec- 
ond bond  were  the  parties  liable  therefor. 
Id. 

62.  Money  collected  from  gambling  houses 
and  brothels  and  turned  over  to  city  treas- 
urer. City  of  Philipsburg  v.  Degenhart 
[Mont.]   76  P.  694. 

63.  Malicki  v.  Bulkley.  206  111.  249,  69  -N. 
H.  87. 

64.  It  makes  no  difference  that  the  lia- 
bility secured  has  finally  and  in  another 
way  become  fixed  and  that  the  principal  is 
insolvent.  Malicki  v.  Bulkley,  206  111.  249, 
69  N.  E.  87.  The  facts  were  that  an  appeal 
bond  was  given,  that  appellant  was  succeiss- 
tul  but  was  defeated  on  the  second  trial.     Id. 

65.  See  1  Curr.  ly.  344. 

«e.  City  Trust,  S.-D.  &  S.  Co.  v.  Leo.  204 
111.  69.  68  N.  E.  485.  Under  a  bond  guarantee- 
ing    an     employer     against     loss     sustair.oJ 


through  "the  dishonesty  or  any  act  of  fraud" 
of  a  collector  "amounting  to  larceny  or  em- 
bezzlement" the  bonding  company  was  lia- 
ble for  a  conversion  of  rent  collected  by  him, 
though  this  did  not  amount  to  larceny  or 
embezzlement,  since  the  words  "amounting 
to  embezzlement"  did  not  qualify  the  word 
"dishonesty."     Id. 

67.  A  bond  conditioned  to  pay  damages 
in  the  event  that  a  certain  cause  should  be  de- 
cided in  favor  of  the  defendant  is  not  breach- 
ed because  many  of  the  issues  were  decided 
in  his  favor,  when  the  decree  of  the  court 
was  against  him  and  he  recovered  little  or 
nothing.  Baer  v.  Fidelity  &  Deposit  Co.  LC. 
C.  A.]  130  P.  94.  A  bond  conditioned  to  pay 
such  damages  "as  the  court  might  deter- 
mine" had  been  sustained  by  reason  of  a 
deposit  in  court,  held  to  refer  to  the  court 
then  having  jurisdiction  of  the  case.     Id. 

68.  San  Francisco  Lumber  Co.  v.  Bibb,  139 
Cal.   192,  73  P.   964. 

69.  Contractor's  bond  held  to  have  been 
given  under  Cal.  Code  Civ.  Proc.  §  1203,  al- 
though it  did  not  so  recite,  and  hence  to  be 
void.  San  Francisco  Lumber  Co.  v.  Bibb.  139 
Cal.   192,  72  P.   964. 

70.  The  fact  that  the  amount  was  intend- 
ed as  liquidated  damages  and  its  reason-,, 
ableness  must  be  affirmatively  shown.  Di- 
sosway  v.  Edwards.  134  N.  C.  254.  46  S.  E. 
501;  Ellis  V.  Ft.  Bond  County,  31  Tex.  Civ. 
App.  596,  74  S.  W.  43.  .4  bond  conditioned 
for  the  observance  of  the  liquor  law  is  in 
the  nature  of  a  contract  for  the  observance 
of  such  law,  and  the  sum  named  therein  is 
not  a  penalty,  but  liquidated  damage's  (un- 
der New  York  liquor  tax  law).  Cullinan  v. 
Burkhard,  86   N.  Y.  S.   1003. 

71.  City  of  Madison  v.  American  Sanitary 
Engineering  Co..  118  Wis.  480.  95  K.  W.  1097. 

72.  Ga.  Acts  1S73.  p.  57,  relating  to  sales 
of  state  lands  by  ordinary.  State  v.  Hender- 
son [Ga.]    48  S.  E.  334. 
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The  official  bond  of  a  public  officer  covers  all  acts  of  his  assistants  and  depu- 
ties within  the  scope  of  their  authority,  the  same  as  if  performed  by  himself  per- 
sonally, though  he  may  be  ignorant  of  their  conduct.'''  A  bond  conditioned  that 
the  obligor  will  observe  a  liquor  license  law  renders  him  liable  for  acts  of  his  clerk 
while  in  the  performance  of  his  business.''*  The  ordinary  rules  for  the  construc- 
tion of  written  instruments  apply.^°  A  trust  deed  given  to  save  harmless  the 
sureties  on  an  official  bond  inures  to  the  benefit  of  persons  having  valid  claims 
against  the  county  on  default  of  such  officer.'" 

Eenewal  bonds  take  the  place  of  the  original  bond,  and  the  liability  of  the 
maker  is  not  increased  thereby,  unless  it  appears  that  the  parties  so  intended.'" 


73.  Bond  of  a  city  clerk  covering  the  en- 
tire administrative  duties  of  his  office  cov- 
ers the  acts  of  his  second  assistant,  the  lat- 
ter being  a  bonded  officer  and  exempt  from 
the  operation  of  the  civil  service  law  of  Mil- 
waukee [Laws  1895,  c.  313,  §  6,  p.  633].  But- 
ler V.  Milwaukee,  119  Wis.  B26,  97  N.  W. 
185. 

74.  N.  T.  liquor  license  law.  Cullinan  v. 
Burkhard,  86  N.  T.  S.  1003. 

75.  Bonds  conjstTned:  In  a  suit  on  a 
liquor  dealer's  bond  conditioned  that  he 
would  not  allow  minors  to  "enter  and  re- 
main" in  his  place- of  business,  there  could  be 
no  recovery  for  entry  "or"  remaining,  but 
the  two  must  concur  [Rev.  St.  Tex.  1895,  art. 
5060g,  as  amended  by  Laws  1901,  p.  314,  c. 
136,  construed].  Minter  v.  State  [Tex.  Civ. 
App.]  76  S.  W.  312.  Where  the  entry  and 
remaining  was  only  for  a  time  suificient  to 
purchase  and  drink  a  glass  of  beer,  and  the 
sale  was  made  in  good  faith  and  on  reason- 
able grounds  of  belief  that  the  person  was 
an  adult,  there  could  be  no  recovery  for  per- 
mitting such  entering  and  remaining.  Id. 
An  administrator's  bond  construed  and  held 
to  render  him  liable  thereunder  to  the  or- 
dinary, for  the  benefit  of  those  Interested, 
for  whatever  damages  they  might  have  sus- 
tained by  his  failure  to  administer  the  es- 
tate according  to  law.  Awtrey  v.  Campbell, 
118  Ga.  464,  45  S.  B.  301.  A  bond  running 
to  persons  about  to  reorganize  a  railroad 
company,  which  bound  the  obligors  to  pay  all 
indebtedness  of  the  company  in  excess  of 
a  certain  sum,  held  to  have  been  made  sole- 
ly for  the  benefit  of  the  reorganized  com- 
pany which,  after  an  assignment  thereof  to 
it,  was  entitled  to  recover  the  damages  suf- 
fered by  it  by  reason  of  a  breach  of  the 
conditions  thereof.  Moundsville,  B.  &  W.  R. 
Co.  v.  Wilson,  52  W.  Va.  647,  44  S.  B.  169. 
Surety  bond  construed  and  held  to  contain 
an  unequivocal  promise  to  indemnify  the 
obligee  for  all  loss  arising  out  of  any  in- 
debtedness then  due  it  from  its  agent.  Union 
.Cent.  Life  Ins.  Co.  v.  Prigge,  90  Minn.  370,  96 
N.  W.  917.  The  operation  of  a  sewage  plant 
by  the  city  held  not  to  have  affected  its 
right  to  recover  on  a  bond  given  by  the 
construction  company  for  the  faithful  per- 
formance of  its  contract,  taking  into  con- 
sideration the  terms  of  the  contract  and  the 
necessity  of  the  use.  City  of  Madison  v. 
American  Sanitary  Engineering  Co.,  118  Wis. 
480,  95  N.  W.  1097.  A  bond  was  given  to  se- 
cure the  performance,  without  delay,  of  a 
contract  to  sell  certain  property  and  de- 
posit the  proceeds  in  bank  in  two  install- 
ments of  equal  amount  and  on  specified 
dates.     Held  that  a  failure  to  deposit  either 


of  the  installments  on  the  dates  named  was 
a  breach  of  the  contract,  though  there  was 
no  evidence  that  the  property  had  been  sold. 
Carpenter  v.  Fulmer,  118  Wis.  454,  95  N.  W. 
403.  A  provision  in  a  bond,  given  to  secure 
the  performance  of  a  contract  that  any  ac- 
tion thereon  must  be  brought  within  six 
months  after  a  breach  of  the  contract  is  a 
reasonable  one.  Is  a  complete  defense  by 
the  surety  to  an  action  brought  against  It 
more  than  six  months  after  such  breach,  but 
is  not  available  to  the  contractor  as  a  de- 
fense. Marshalltown  Stone  Co.  v.  Louis 
Drach  Const.  Co.,  123  F.  746.  The  filing  of 
an  amended  and  substituted  petition,  merely 
to  supply  omissions  in  the  original  petition, 
and  to  state  a  cause  of  action  with  more 
certainty,  does  not  constitute  the  commence- 
ment of  a  new  action  for  the  purpose  of  a 
defense  of  such  limitation.    Id. 

76.  Jennings  v.  Taylor  [Va.]   45  S.  B.  913. 

77.  A  fidelity  bond  recited  that  the  in- 
surer would  make  good  to  the  employer,  to 
the  extent  of  $7,000,  all  loss  occasioned  by 
the  dishonesty  of  the  employe  occurring  dur- 
ing the  continuance  of  the  bond  or  any  re- 
newal thereof.  The  liability  of  the  bond  was 
limited  to  default  occurring  during  one  year. 
A  renewal  for  the  following  year  was  given, 
which  recited  that  it  Tvas  a  renewal  bond 
subject  to  the  conditions  of  the  original 
bond.  Held  that  the  renewal  bond  was  a  new 
contract  only  so  far  as  it  extended  the  in- 
demnity of  the  original  contract  to  another 
year,  but  there  "was  in  effect  one  bond,  with 
one  penalty,  viz.  $7,000,  and  the  guarantor 
was  liable  for  that  amount  only.  First  Nat. 
Bank  v.  U.  S.  Fidelity  &  Guaranty  Co.,  110 
Tenn.  10,  75  S.  W.  1076.  A  fidelity  bond 
bound  the  guarantor  to  make  good  any  loss 
sustained  by  the  guarantor  occurring  dur- 
ing the  continuance  of  the  bond  or  any  re- 
ne^wal  thereof,  and  discovered  dtiring  such 
continuance  or  within  six  months  there- 
after, and  provided  that  on  the  issue  of 
any  subsequent  bond  or  renewal,  liabili- 
ty on  bonds  previously  issued  should  cease, 
and  that  it  was  the  intention  of  the  par- 
ties that  only  the  last  bond  should  be 
in  force  at  any  one  time.  Held  that  the  bond 
and  ■  rene"wals  did  not  constitute  a  contin- 
uous contract  of  suretyship,  but  that  each 
renewal  was  a  separate  and  distinct  con- 
tract, and  that  the  original  contract  and 
each  renewal  stood  for  the  malfeasance  of 
the  employe  during  the  continuance  of  each, 
and  discovered  within  six  months  after  the 
termination  of  each,  the  purpose  being  to 
avoid  double  liability  on  the  part  of  the 
company.  Proctor  Coal  Co.  v.  U.  S.  Fidelity 
&  Guaranty  Co.,  124  F.  424. 
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The  official  bond  of  a  tax  collector  conditioned  that  his  sureties  wiU  make  good 
all  moneys  that  may  come  into  his  hands,  that  he  does  not  faithfully  account  for, 
embraces  all  such  moneys  previously  received  and  on  hand  when  the  bond  was 
executed,  and  all  moneys  subsequently  collected,  but  not  prior  defalcations,  unless 
the  money  had  then  been  or  was  subsequently  restored.''*  County  warrants  issued 
against  funds  in  the  hands  of  the  treasurer,  and  duly  registered  as  required  by 
law,  constitute  an  equitable  assignment  of  so  much  of  the  funds  as  is  necessary  to 
meet  their  payment,  and  the  treasurer  and  his  sureties  become  liable  therefor.^' 
A  bond  given  by  a  contractor  for  a  public  improvement,  conditioned  on  his  pay- 
ment for  labor  and  material  furnished,  is  made  for  the  benefit  of  laborers  and 
material  men,  and  they  may  maintain  actions  thereon.'"  A  statutory  bond  for 
the  hire  of  convicts  furnishes  security  for  the  payment  of  the  amount  of  hire 
agreed  on  only,  and  recovery  cannot  be  had  thereon  for  inhuman  treatment  of  the 
convicts,  or  for  the  breach  of  any  other  condition  thereof.'^  Eequirement  that  a 
bond  shall  be  given  to  secure  performance  of  the  contract  does  not  require  the 
owner  to  accept  a  bond  requiring  him  to  perform  additional  acts  for  the  protection 
of  his  sureties.'^ 

A  replevin  bond  is  breached  by  allowing  the  action  to  abate." 
Where  bonds  are  given  during  the  course  of  legal  proceedings  to  indemnify 
parties  thereto,  the  judgment  in  such  proceedings  is  conclusive  as  to  their  breach 
and  the  amount  of  damage  resulting  therefrom.**    One  who  gives  an  undertaking 


78.  Lake  County  v.  Nellon  [Or.]  74  P.  212. 

79.  Code  Va.  1887,  §  2920,  relating  to  Ura- 
Itation  of  actions  on  contracts  does  not  ap- 
ply. No  limitation  as  to  principal,  and  only 
the  ten  year  limitation  as  to  sureties.  Jen- 
nings V.  Taylor  [Va.]  45  S.  B.  913. 

80.  A  provision  in  such  bond  authorizing 
its  assignment  to  laborers  and  material  men, 
and  stipulating  that  in  such  case  it  shall 
inure  to  the  benefit  of  all  of  them,  does  not 
prevent  a  material  man  from  suing  thereon 
as  a  contract  for  his  benefit  and  without 
such  assignment,  "where  he  is  the  only  cred- 
itor of  the  contractor.  BufEalo  Forge  Co.  v. 
Cullen  &  S.  Mfg.  Co.  [Mo.  App.]  79  S.  W. 
1024.  May  be  joined  as  coplaintlffs  in  ac- 
tion brought  by  city.  Town  of  Gastonla  v. 
McEnlee-Peterson  Engineering  Co.,  131  N.  C. 
363,  42  S.  B.  858.  Under  a  contract  for  the 
building  of  a  school  house  which  required 
the  contractor  to  provide  all  the  materials 
and  perform  all  the  work  necessary,  and  a 
bond  running  to  the  school  district  alone 
conditioned  that  the  contractor  should  pro- 
vide the  materials  and  all  labor  necessary 
and  for  the  delivery  to  the  district  of  the 
school  house  "free  and  clear  from  any  liens 
or  claims  of  any  kind"  and  that  he  should 
pay  any  sum  of  money  that  the  district 
might  be  compelled  to  pay  to  remove  any 
liens.  Incumbrances,  or  claims  against  the 
building  w^hich  might  be  claimed  against  the 
district,  the  bondsmen  were  not  liable  to 
materialmen  for  labor  and  material  furnish- 
ed, the  bond  being  for  the  benefit  of  the  dis- 
trict alone.  Green  Bay  Dumber  Co.  v.  Inde- 
pendent School  Dist.,  121  Iowa,  663,  97  N.  W. 
72.  A  bond  exacted  from  a  city  contractor 
for  the  protection  of  subcontractors  and  per- 
sons furnishing  material  for  city  work  Is 
taken  for  the  protection  of  the  city's  own 
interests  as  well.  City  of  Philadelphia  v. 
Neill,  206  Pa.  333,  55  A.  1032.  The  statute 
of  California  (Cal.  Code  Civ.  Proc.  §  1203), 
requiring  building  contractors  to  secure  their 

3  Curr.  Law — 33. 


contracts  by  bonds  inuring  to  the  benefit  of 
all  persons  furnishing  materials  to  be  used 
in  the  building,  is  unconstitutional  as  being 
an  unreasonable  restriction  on  the  power  to 
make  contracts.  San  Francisco  Lumber  Co. 
V.  Bibb,  139  Cal.  192,  72  P.  964. 

81.  Under  Rev.  St.  Tex.  1895,  art.  3745, 
providing  that  hirers  of  convicts  shall  exe- 
cute a  bond  in  the  amount  of  hire  agreed 
upon,  conditioned  that  he  will  pay  the 
amount  mentioned  in  the  bond  when  due, 
that  he  will  treat  the  convicts  humanely, 
etc.  Bills  v.  Ft.  Bend  County,  31  Tex.  Civ. 
App.   596,  74  S.  W.  43. 

82.  The  owner  need  not  accept  a  bond  re- 
quiring him  to  give  immediate  notice  in 
writing  to  the  surety  of  default  by  the  prin- 
cipal and  to  institute  any  suit  on  the  bond 
within  six  months  after  the  work  Is  com- 
pleted. Brown  v.  Levy,  29  Tex.  Civ.  App. 
389,   69   S.   W.   255. 

83.  Ah  action  may  be  maintained  on  a  re- 
plevin bond  without  the  return  of  an  execu- 
tion, where  plaintiff  suffers  the  action  to 
abate  after  the  property  has  been  seized. 
Laws  N.  T.  1902,  c.  580,  p.  1531  and  Code 
Civ.  Proc.  §  1731,  do  not  apply  to  such  cases. 
Not  necessary  to  have  case  marked  dis- 
missed. Verra  v.  Costantino,  84  N.  T.  S.  222. 
The  parties  to  a  replevin  bond  conditioned 
for  the  return  of  the  property  if  the  action 
Is  discontinued  are  liable  thereon,  if  plain- 
tiff falls  to  appear  in  the  replevin  action 
and  retains  the  property,  though  no  judg- 
ment is  entered  requiring  a  return  of  the 
property,  or  for  its  value  in  case  no  return 
is  made.  No  Judgment  at  all  having  been 
entered,  a  statute  (Laws  N.  T.  1902,  c.  580,  § 
126;  Code  Civ.  Proc.  §  1733)  providing  that 
after  final  judgment  has  been  rendered,  no 
action  can  be  maintained  until  after  the  re- 
turn of  an  execution,  does  not  apply.  Rogers 
V.  U.  S.  Fidelity  &  Guarantee  Co.,  84  N.  T. 
S.  203. 

84.  Recovery    of    judgment    In    action    of 
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to  procure  the  discharge  of  gamishmerit  proceedings  cannot,  in  an  action  thereon, 
question  whether  the  garnishee  held  anj^thing  belonging  to  defendant,'^  nor  can 
one  who  gives  a  supersedeas  bond  to  hold  in  force,  pending  an  appeal,  an  attach- 
ment and  garnishment  discharged  by  the  trial  court  be  heard,  in  an  action  on  such 
bond,  to  say  that  the  person  to  whom  such  bond  was  given  had  no  interest  in  the 
attached  property,  or  that  the  attachment  proceedings  were  invalid  because  ©f  ir- 
regularity.^* But  one  who  successfully  attacks  such  appellate  proceedings  upon 
the  ground  that  they  are  unauthorized  by  law  and  wholly  void  is  estopped  from 
afterwards  asserting  that  they  are  in  any  respect  valid,  and  therefore  cannot  main- 
tain an  action  on  the  appeal  undertaking  by  which  they  were  begun.*' 

Eecovery  cannot  be  had  on  a  bond  given  on  the  issuance  of  a  temporary  in- 
junction, where  such  injunction  is  rightfully  awarded,  but  is  afterwards  prop- 
erly dissolved  because  of  matters  done  or  arising  subsequent  to  its  issuance.*' 

The  principal  and  sureties  upon  an  undertaking  in  an  appeal,  prosecuted 
under  a  void  statute,  to  a  court  to  which  in  fact  no  appeal  lies  are  liable  thereon 
if  the  court,  without  objection,  entertains  the  appeal  and  renders  judgment  ad- 
verse to  appellant  which  is  acquiesced  in  by  him.*' 

An  indemnity  bond  given  a  constable,  after  an  illegal  levy  under  an  execu- 
tion, to  induce  him  not  to  return  the  property  is  enforceable  against  the  sureties."" 

The  fact  that  county  funds  are  deposited  with  a  partnership  in  the  banking 
business  instead  of  with  a  corporation,  as  required  by  statute,  is  no  defense  to  an 
action  thereon."^ 

§  4.  Remedies  and  procedure.'^ — At  common  law  an  action  on  a  bond  could 
only  be  brought  by  the  obligee  named  therein,  but  this  rule  has  been  generally 
modified  by  .statute  so  as  to  allow  an  action  to  be  maintained  by  the  person  for 
whose  benefit  it  \vas  given,  he  being  the  real  party  in  interest.'^  Hence  it  has 
been  held  that  a  person  belonging  to  a  class  for  whose  benefit  an  ofiicial  bond  has 
been  given,  and  who  has  been  injured  by  such  official's  negligence  or  misconduct, 
may  sue  upon  the  same  in  his  own  name.°*  Indemnitors  cannot  be  impleaded  by 
the  sureties.""* 


claim  and  delivery  conclusive  proof  of  breach 
of  redelivery  bond  and  amount  of  resulting 
damage  under  S.  C.  Code,  §§  232,  238.  Parish 
v.  Smith,  66  S.  C.  424,  45  S.  E.  16.  A  judg- 
ment in  favor  of  defendant  in  an  attachment 
suit  la  conclusive  of  the  liability  of  the  ob- 
ligors upon  an  attachment  bond  for  the  pay- 
ment of  all  costs  and  damages  defendant 
may  sustain  by  reason  thereof,  If  the  same 
be  wrongful  or  without  sufficient  cause.  The 
good  faith  of  plaintiff  and  the  sureties  on 
the  bond  is  immaterial.  Defendant  is  not 
estopped  to  maintain  an  action  thereon  by 
giving  a  bond  to  release  the  attachment. 
Anvil  Gold  Min.  Co.  v.  Hoxsie  [C.  C.  A.]  125 
P.  724.  In  a  suit  on  a  bond  given  on  th« 
issuance  of  a  temporary  injunction,  the  final 
decree  in  the  injunction  suit  is  res  adjudl- 
cata  as  to  all  matters  therein  decided.  Scott 
V.  Frank,  121  Iowa,  218,  96  N.  W.  764.  See, 
also,  titles  Former  Adjudication,  2  Curr.  L. 
60;  Estoppel,  1  Curr.  L.  1130. 

86.  Wilkinson  v.  U.  B.  Fidelity  &  Guar- 
anty Co.,  119  Wis.  226,  96  N.  W.  560. 

86.  Whether  he  is  estopped  to  assert  that 
the  proceedings  are  void  for  want  of  juris- 
diction not  decided.  Metcalf  v.  Bockoven 
[Neb.]   96  N.  W.  406. 

87.  Void  as  statutory  obligation.  U.  S. 
Fidelity  &  Guaranty  Co.  v.  Ettenheimer 
[Neb.]   97  N.  W.   227. 


88.  Where  a  temporary  Injunction  was  is- 
sued restraining  the  taking  of  certain  land 
under  void  condemnation  proceedings,  and 
was  dissolved  after  a  recondemnation  no  ac- 
tion on  the  bond  will  lie.  Scott  v.  Frank, 
121  Iowa,  218,  96  N.  W.  764. 

89.  McVey  v.  Peddle  [Neb.]  96  N.  W.  166. 
See,  also.  Estoppel,  1  Curr.  L.  1130;  Surety- 
ship, 2  Curr.  L.  1776. 

90.  Hlnes  v.  Norrls  [Tex.  Civ.  App.]  81  S. 
W.  791. 

91.  Mich.  Local  Acts  1879,  p.  217,  No.  393. 
Buhrer  v.  Baldwin   [Mich.]    100  N.  W.  468. 

92.  See  1  Curr.  L.  344. 

93.  Barker  v.  Glendore  [Neb.]  99  N.  W. 
648.  Under  Burns'  Rev.  St.  1894,  §  253,  the 
county  Is  the  party  interested  so  that  the 
board  of  commissioners  of  the  county  Is  the 
proper  relator  in  an  action  by  the  state  on 
the  bond  of  a  county  auditor  to  recover 
money  alleged  to  be  due  the  county.  Nowlin 
v.  State,  30  Ind.  App.  277,  66  N.  E.  54. 

94.  Under  Neb.  Code  Civ.  Proc.  §§  29,  643. 
providing  for  official  bonds,  and  that  they 
must  be  joint  and  several.  Suit  by  heirs  on 
bond  of  county  judge  who  appropriated 
money  belonging  to  estate.  Barker  v.  Glen- 
dore [Neb.]   99  N.  W.  548. 

note:.  Right  of  third  person  to  sue  on 
bond:  In  New  York,  the  tendency  is  not 
to  hold  obligors   liable  to  third  parties,  the 
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An  action  on  an  administrator's  bond  will  lie  at  any  time  after  breach.*"  The 
authorities  are  in  conflict  as  to  whether  an  action  at  law  can  be  maintained  on  the 
bond  of  an  officer  or  fiduciary  before  settlement  of  his  accounts.®^  Equity  has  no 
jurisdiction  of  a  suit  by  a  single  creditor  of  a  decedent  on  the  bond  of  the  ad- 
ministrator of  his  estate,  on  a  legal  demand,  where  such  administrator  has  made 
the  settlements  required  by  law,  unless  the  bill  seeks  to  surcharge  or  falsify  such 
accounts."*  ^Vhere  an  act  provides  that  suit  on  an  officer's  bond  shall  be  brought 
in  the  name  of  the  state,  an  action  so  brought  is  not  demurrable,  though  the  bond 
is  made  payable  to  the  governor.""  The  fraudulent  concealment  by  a  notary  of  a 
false  acknowledgment  certified  by  him  postpones  the  running  of  the  statute  of 
limitations  against  an  action  on  his  official  bond.^  An  action  on  a  bond  given  to 
secure  the  performance  of  a  contract,  and  conditioned  to  be  void  if  it  was  per- 
formed, is  not  an  action  on  a  contract  for  the  direct  payment  of  money,  within  a 
statute  authorizing  attachment."     In  order  to  make  a  parol  promise  that  a  bond 


third  parties  not  being  the  principal  ones  to 
be  benefited.  So  where,  upon  tlie  dissolu,.- 
tion  of  a  Arm,  one  partner  executes  to  an- 
other a  bond  with  a  surety,  conditioned  for 
the  payment  by  the  partner  executing  it  of 
all  the  firm  debts,  the  liability  of  the  obli- 
gors is  to  the  obligee  only,  not  to  the  firm 
creditors,  and  an  action  cannot  be  main- 
tained thereon  by  a  firm  creditor  to  recover 
his  indebtedness  of  the  obligors.  Merrill  v. 
Green,  55  N.  T.  270;  Hurd  v.  Johnson  Park 
Xnv.  Co.,  13  Misc.  643.  34  N.  T.  S.  915.  And 
in  Buffalo  Cement  Co.  V.  MoNaughton,  90 
Hun.  74,  35  N.  T.  S.  453,  where  a  contractor 
gave  a  bond  to  a  city,  the  sureties  on  which 
covenant  that  the  contractor  shall  pay  for 
all  materials  which  he  shall  purchase  and 
use  about  the  work,  and  that,  in  case  he 
fail  so  to  do,  the  materialmen  may  bring  an 
action  on  the  bond  in  their  own  names  to 
recover  for  their  materials.  It  was  held  that 
materialmen  could  not  sue,  in  the  absence 
of  proof  that  they  knew  of  the  bond  and  its 
provisions  and  furnished  the  material,  rely- 
ing on  the  bond;  and  that  the  doctrine  of 
Lawrence  v.  Fox,  20  N.  T.  268,  could  not 
apply  because  the  city  (the  promisee)  was 
under  no  obligation  to  the  materialmen. 
The  rule  in  Pennsylvania  Is  strict,  since  the 
general  doctrine  Is  confined  within  narrow 
limits.  Morrison  V.  Beckey,  6  Watts.  349. 
In  Minnesota,  it  would  seem  that  a  third 
party  might  sue  sureties  If  the  promisee 
were  under  some  obligation  to  such  third 
party.  Jefferson  v.  Asch,  53  Minn.  446.  55 
N.  W.  604,  39  Am.  St.  Rep.  618.  As  holding 
the  same  rule,  see  Montgomery  v.  Rief,  15 
Utah,  495,  50  P.  623.  The  Kansas  courts  are 
liberal  In  permitting  a  third  party  to  sue 
sureties.  Hardesty  v.  Cox,  53  Kan.  618,  36 
P.  985.  The  Nebraska  courts  are  even  more 
liberal,  and  in  Lyman  v.  Lincoln,  38  Neb. 
794,  57  N.  W.  531,  materialmen  were  allowed 
to  sue  sureties  on  a  bond  given  by  a  con- 
tractor to  a  city,  even  though  tlie  city  (the 
promisee)  seems  to  have  been  under  no  ob- 
ligation to  the  materialmen  (third  parties). 
See  Kaufmann  v.  Cooper,  46  Neb.  644,  65  N. 
W.  796;  Fitzgerald  v.  McClay,  47  Neb.  816,  66 
N.  "W.  828,  which  hold  the  same  doctrine. 
Missouri  courts,  on  the  other  hand,  and 
especially  as  distinguished  from  New  York, 
hold  that  a  city  is  under  such  an  obligation 
to  laborers  and  materialmen  who  furnish 
work  and  materials  on  public  buildings  that 
they  can  sustain  an  action  against   sureties 


on  a  bond  given  to  the  city.  Devers  v.  How- 
ard, 144  Mo.  671,  46  S.  W.  625;  School  Dist. 
v.  Livers,  147  Mo.  580.  49  S.  W.  507;  City  of 
St.  Louis  v.  Von  Phul,  133  Mo.  561,  34  S.  "W. 
843,  54  Am.  St.  Rep.  695.  The  Oregon  courts, 
which  Insist  that  some  fund  must  be  placed 
In  the  hands  of  the  promisor  to  which  the 
third  party  has  some  equitable  claim  In  or- 
der to  sustain  an  action  by  a  third  party, 
would  naturally  deny  a  third  party  a  right  of 
action  against  a  surety.  Parker  v.  Jeffery, 
26  Or.  186,  37  P.  712;  Brower  Lumbei  Co.  v. 
Miller,  28  Or.  565,  43  P.  659,  52  Am.  St.  Rep. 
807. — From  exhaustive  note  on  right  of  per- 
sons benefited  by  contract  to  sue  thereon. 
71  Am.  St.  Rep.  169. 

05.  In  an  action  on  a  sheriff's  bond  for 
failure  to  turn  over  taxes  collected  by  him, 
where  no  theft  or  embezzlement  was  char- 
ged, the  sureties  could  not  bring  in  as  party 
defendant  and  file  a  petition  against  a  guar- 
anty company  which  had  given  them  a  bond 
indemnifying  them  against  embezzlement  on 
the  part  of  the  sheriff.  U.  S.  Fidelity  & 
Guaranty  Co.  v.  Fossati  [Tex.]  80  S.  W.  74. 

96.  The  fact  that  the  claims  of  the  in- 
terested parties  have  not  been  perfected  be- 
fore suit  or  judgment  is  immaterial.  Judge 
of  Probate  v.  Lee  [N.  H.]   56  A.  188. 

S>7.  A  county  may  maintain  a  common- 
law  action  against  the  sureties  on  the  bond 
of  a  county  treasurer  who  fails  to  pay  over 
to  his  successor  a  balance  shown  by  his 
books  to  be  due  the  county,  though  the  coun- 
ty auditor  may  not  as  yet  have  settled  and 
adjusted  the  treasurer's  accounts.  The 
Pennsylvania  Act  (P.  L.  545,  §  48)  provid- 
ing for  the  auditing  of  such  accounts  and  a 
statement  of  the  balance  due  from  county 
officers  is  for  the  protection  of  the  public 
and  not  of  the  officer  or  his  sureties.  Lan- 
caster County  V.  Hershey,  205  Pa.  343,  54  A. 
1038.  ~  An  action  at  law  cannot  be  maintained 
on  a  guardian's  bond  until  there  has  been 
an  account  or  settlement,  as  provided  by 
law,  showing  a  balance  in  Ills  hands.  Pln- 
nell  V.  Hinkle  [W.  Va.]  46  S.  B.  171. 

98.  Thompson  v.  Mann,  53  W.  Va.  432,  44 
B.  E.  246. 

»».     State  V.  Henderson   [Ga.]   48  S.  B.  334. 

1.  Under  Rev.  St.  Mo.  1899,  §  8836,  such' 
action  must  be  brought  within  three  years 
after  the  cause  of  action  accrues.  State  v. 
Hawkins  [Mo.  App.]  77  S.  W.  98. 

3.  Neither  the  default  nor  the  amount  to 
be  paid   Is   certain   [Mont.   Code   Civ.  Proo.   § 
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given  to  secure  deferred  payments  for  land  was  not  to  be  paid  until  an  outside 
interest  in  such  land  had  been  released  a  defense  to  an  action  thereon,  it  must 
appear  that  the  purchaser  was  induced  to  buy  the  land  and  give  the  bond  on  the 
faith  of  such  promise,  and  would  not  have  done  so  without  it.' 

Pleading.^ — A  breach  of  the  bond,"  and  resultant  damage  must  be  pleaded.' 
A  general  averment  of  nonpayment  of  the  penalty  is  sufficient.^  Averments  of 
notice  to  defendant  of  facts  constituting  a  breach  of  the  conditions  of  the  bond 
are  not  necessary  where  it  appears  that  they  are  actually  or  presumptively  known 
to  him.^  A  complaint  which  sets  out  the  bond  in  full,  showing  that  it  is  an  in- 
strument under  seal,  is  not  demurrable  for  failure  to  allege  that  the  bond  was 
based  on  a  sufficient  consideration.'  In  an  action  on  a  forthcoming  bond  in  at- 
tachment, an  order  of  court  directing  the  sale  of  the  attached  property  must  be 
alleged  and  proved.^" 

Evidence.^^ — To  entitle  the  obligee  to  recover  more  than  nominal  damages  he 
must  show  the  actual  damage  suffered  by  him  through  a  breach  of  the  conditions 
of  the  bond.^'  Where  it  is  diE&eult  or  impossible  to  show  such  actual  damage,  he 
must  show  that  he  has  sustained  some  actual  loss,  and  that  the  amount  of  the 
bond  is  not  unreasonable.^'  A  statement  of  the  account  of  a  public  officer  from 
the  books  of  the  treasury  department,  properly  certified  and  showing  a  balance 
due  the  United  States,  is  sufficient  prima  facie  evidence  of  a  breach  of  his  bond 
in  failing  to  account  for  public  money  or  property.^*    Evidence  that  plaintiff  sold 


890].     Ancient  Order  of  Hibernians  v.  Spar- 
row [Mont.]   74  P.  197. 

3.  Stewart  v.  New  York  &  C.  Gas  Coal 
Co.,  207  Pa.  220,  56  A.  435. 

4.  See  1  Curr.  L.  345. 

5.  A  complaint  on  a  contractor's  bond,  set- 
ting out  the  bond  in  full,  including  the  con- 
tract the  performance  of  which  it  was  given 
to  secure,  and  averring  that  such  contract 
was  unperformed  in  certain  particulars  from 
which  the  damages  claimed  resulted,  and 
that  settlement  had  been  demanded  and  re- 
fused, sufficiently  alleges  a  breach  of  the 
bond,  and  states  a  cause  of  action.  Fidelity 
&  Deposit  Co.  V.  Robertson,  136  Ala.  379,  34 
So.   933. 

6.  An  allegation.  In  an  action  on  a  penal 
bond,  that  plaintiff  is  "endamaged  in  the 
sum  of  one  thousand  dollars,"  is  not  such  a 
specific  allegation  of  fact  as  to  be  admitted 
on  demurrer,  but  it  is  sufficient  to  entitle 
him  to  an  inquiry  as  to  his  actual  damages, 
where  his  cause  of  action  has  been  admitted 
by  demurrer.  Disosway  v.  Edwards,  134  N. 
C.  254,  46  S.  E.  501.  In  an  action  on  an  at- 
tachment bond,  allegations  in  the  answer 
that  the  property  was  released  shortly  after 
it  was  seized  are  relevant  and  material  on 
the  question  of  damages  and  good  on  demur- 
rer. Anvil  Gold  Mln.  Co.  v.  Hoxsie  [C.  C. 
A.]  125  P.  724. 

7.  The  words  in  a  declaration  on  a  penal 
bond  that  defendants  "the  same  to  pay  hath 
hitherto  wholly  neglected  and  refused,  and 
still  do  neglect  and  refuse,"  held  a  sufficient 
allegation  of  nonpayment  of  the  penalty  on 
general  demurrer.  Moundsville,  B.  &  W.  R. 
Co.  V    Wilson,  52  W.  Va.   647,   44  S.  B.  169. 

8.  Moundsville,  B.  &  "W.  R.  Co.  v.  Wilson, 
52  W.  Va.  64T,  44  S.  B.  169. 

Sufficiency  of  pleadings  In  general:  Peti- 
tion In  action  on  administrator's  bond  held 
to  state  a  cause  of  action,  treating  the  in- 
strument as  a  voluntary  obligation.  Awtrey 
V.  Campbell.  118  Ga.  464,   45  S.  B.  301.     Com- 


plaint in  action  on  official  bond  of  clerk  of 
council  held  sufficient  on  demurrer.  Ander- 
spn  V.  Blair,  118  Ga.  211,  45  S.  E.  28.  Peti- 
tion in  action  by  heir,  to  recover  on  bond  of 
county  judge  "who  wrongfully  appropriated 
money  belonging  to  estate  and  paid  into 
court,  held  to  state  cause  of  action.  Barker 
V.  Glendore  [Neb.]  99  N.  W.  548. 

9.  The  bond  imports  a  consideration,  and 
a  want  of  it,  if  available  at  all,  is  a  matter 
of  defense.  Considine  v.  Gallagher,  31  Wash. 
669,   72  P.   469. 

10.  Given  under  Neb.  Code  Civ.  Proc.  i 
206.  Young  v.  Joseph'  Bros.  &  Davidson 
[Neb.]    99  N.  W.   522. 

11.  See  1  Curr.  L..  345. 

ISS.  Disosway  v.  Edwards,  134  N.  C.  254, 
46  S.  E.  501;  Ellis  v.  Ft.  Bend  County,  31 
Tex.  Civ.  App.  596,  74  S.  W.  43.  The  words 
"penal  sum"  in  that  part  of  a  bond  provid- 
ing for  the  consequences  of  a  breach  thereof 
are  ordinarily  to  be  construed  strictly,  and 
as  meaning  a  penalty,  requiring  actual  dam- 
age to  be  shown  in  order  to  recover  there- 
under. City  of  Madison  v.  American  Sani- 
tary Engineering  Co.,  118  Wis.  480,  95  N.  W. 
1097.  No  recovery  can  be  had  on  a  volun- 
tary bond  given  to  cover  damages  arising 
out  of  certain  orders  of  court  issued  in  an 
equity  suit,  which  would  otherwise  have 
been  damnum  absque  Injuria,  since.no  dam- 
ages can  be  proved.  Baer  v.  Fidelity  &  De- 
posit Go.   [C.  C.  A.]  130  F.  94. 

13.  Disosway  v.  Edwards,  134  N.  C.  264, 
46  S.  B.  501.  In  an  action  on  a  bond,  con- 
ditioned for  the  performance  of  an  agree- 
ment not  to  engage  in  a  certain  business  at 
a  certain  place  and  for  a  specified  period, 
held  error  to  enter  Judgment  for  the  full 
amount  thereof,  on  overruling  a  demurrer 
to  the  complaint,  in  the  absence  of  specific 
allegations  of  damage,  or  showing  that  the 
amount  of  the  bond  was  reasonable,  no  proof 
having  been  taken  on  the  subject.     Id. 

14.  Laffan  v.  U.  S.   [C.  C.  A.]   122  F.  333. 
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and  furnished  brick  to  a  city  contractor,  and  that  the  latter  used  them  in  carrying 
out  his  contract,  brings  him  within  the  terms  of  a  bond  exacted  by  the  city  from 
such  contractor  for  the  purpose  of  protecting  subcontractors  and  persons  furnish- 
ing material  for  city  works.^"  A  statement  of  an  officer  of  a  corporation  which 
sold  material  to  a  city  contractor,  that  he  did  not  think  the  transaction  was  within 
the  terms  of  a  bond  exacted  by  the  city  from  such  contractor  for  the  protection  of 
subcontractors  and  persons  furnishing  materials  for  the  work,  does  not  amount  to 
a  waiver  of  the  benefit  of  such  bond.^'  Schedules  of  property  attached  to  a  bond 
ajid  signed  by  sureties  and  pleaded  as  exhibits  to  plaintiff's  petition  are  admissible 
as  tending  to  show  that  the  sureties  signed  the  bond.^^  Eeports  of  an  oflBcer  which 
are  required  by  law  are  admissible  in  evidence  against  the  sureties  on  his  ofiScial 
bond  and  are  prima  facie  true.^'  The  pleadings  and  judgment  in  a  former  action 
against  the  obligor  of  a  bond  for  acts  amounting  to  a  breach  of  its  conditions 
are  admissible  in  an  action  on  the  bond  against  his  sureties.'*  Under  a  com- 
plaint against  sureties  alleging  that  the  obligee  had  recovered  judgment  against 
the  principal  for  moneys  advanced  to  him  during  the  life  of  the  bond,  and  that  it 
had  not  been  paid,  recovery  can  be  had  only  on  proof  of  such  judgment  and  not  on 
proof  of  independent  liability  under  the  bond.^°  The  defense  of  want  of  consid- 
eration may  be  raised  by  sureties  though  not  pleaded,  where  the  complaint  does 
not  allege  that  the  bond  was  under  seal.^'  The  burden  is  on  the  defendant  to 
rebut  the  presumption  of  consideration  raised  by  the  fact  that  the  instrument  is 
under  seal.''* 


15,  16.  city  of  Phlla.  v.  Neill,  206  Pa.  SS3, 
55  A.  1032. 

17.  U.  S.  Fidelity  &  Guaranty  Co.  v.  Fos- 
satl  [Tex.  Civ.  App.]   81  S.  W.  1038. 

IS.  City  of  Philipsburg  v.  Degenhart 
[Mont.]   76  P.  694. 

19.  Inadmissible  In  action  on  bond  of  U. 
S.  marshal  for  failure  to  pay  over  money, 
where  it  does  not  appear  In  the  judgment 
that  the  former  action  had  anything  to  do 
with  such  failure  or  the  subject-matter  of 
the  bond,  and  there  Is  nothing  in  the  plead- 
ings tending  to  show  that  the  items  on 
which  the  judgment  was  based  were 
chargeable  against  him  during  the  life  of 
the  bond.    U.  S.  v.  Meade  [Ariz.]   76  P.  467. 

20.  U.  S.  V.  Meade  [Ariz.]    76  P.   467. 

21.  Geln  V.  I>ittle,  89  N.  T.  S.  488. 

22.  Appeal  bond.  Evidence  insufflolent. 
Geln  V.  Little,  89  N.  T.  S.  488. 

Sufficiency  of  evidence:  City  of  Madison 
V.  American  Sanitary  Engineering  Co.,  118 
Wis.  480,  95  N.  W.  1097.  Evidence  In  an  ac- 
tion on  an  official  bond  held  sufficient  to  au- 
thorize the  court  to  direct  a  verdict  for 
plaintiff.  Wilcox  v.  Perkins  County  [Neb.]. 
97  N.  W.  236.  Bond  to  secure  payment  of 
alimony.  Crew  v.  Hutcheson,  119  Ga.  142, 
45  S.  B.  971.  Where,  In  an  action  on  a  re- 
delivery bond  In  attachment  after  judgment 
for  plaintiff,  it  appeared  that  all  defendant's 
property  had  been  sold  by  execution  under 
the  judgment  and  bought  by  plaintiff,  and 
that  defendant  was  Insolvent  and  had  no 
property  within  the  jurisdiction  of  the  court, 
and  that  he  had  resisted  plaintiff's  collec- 
tion of  the  judgment,  such  proceedings 
amounted  to  a  demand  for  the  payment  of 
the  judgment  on  which  the  action  on  the 
bond  would  be  based,  and  defendant's  Insolv- 
ency rendered  a  further  demand  unneces- 
sary.    Ebner  v.  Held  [C.  C.  A.]   125  F.  680. 

AdmlssibllltT-   of   evlflenoe    In    erenerali      In 


an  action  on  a  bond  securing  performance 
of  a  mall  route  contract,  a  single  letter  of 
the  auditor  of  the  postoffioe  department  to 
the  effect  that  on  a  similar  contract  defend- 
ant would  only  be  liable  in  case  the  sure- 
ties on  the  proposal  bond,  given  to  secure 
the  performance  of  the  same  contract,  should 
fall  to  pay  the  damage  caused  by  a  breach 
thereof,  was  irrelevant  and  inadmissible. 
National  Surety  Co.  v.  TJ.  S.  [C.  C.  A.]  123  F. 
294.  A  copy  of  a  bond  certified  to  by  the 
acting  secretary  of  the  treasury  Is  admis- 
sible In  evidence  in  a  suit  on  such  bond  by 
the  United  States,  under  a  statute  (U.  S. 
Comp.  St.  1901,  pp.  670,  671)  providing  that 
such  copies  are  admissible  when  certified  to 
by  the  "secretary  or  assistant  secretary." 
Laffan  v.  U.  S.  [C.  C.  A.]  122  F.  333.  In  an 
action  by  a  surety  against  a  state  officer  for 
breach  of  a  contract  to  repay  to  the  surety 
money  paid  on  the  bond  of  the  chief  clerk  of 
such  officer  in  lieu  of  a  liability  which  has 
been  discovered  by  the  examiner  of  public 
accounts,  evidence  that  the  examination  had 
been  made  was  relevant,  though  not  the  ex- 
aminer's official  report,  if  there  was  nothing  in 
the  statutes  providing  for  such  report  giving 
it  effect  as  evidence.  Culver  v.  Caldwell,  137 
Ala.  125,  34  So.  13.  Evidence  as  to  false  en- 
tries made  by  the  commissioner  may  be  ad- 
missible as  showing  whether  there  was  an 
Indebtedness  of  the  chief  clerk.  Id.  Where 
defendant,  sued  as  principal  on  a  bond.  Is 
allowed  to  withdraw  an  answer  to  the  effect 
that  he  signed  as  surety  only,  and  to  file  one 
pleading  non  est  factum,  the  original  an- 
swer. If  signed  or  sworn  to  by  him,  jnay  be 
proved  against  him  as  an  admission.  Wyles 
V.  Berry,  25  Ky.  L.  R.  606,  76  S.  W.  126.  In 
an  action  against  the  principal  on  a  bond 
for  money  loaned  by  order  of  court,  plaintiff 
may  show  the  financial  condition  at  the  time 
of  the  loan  of  a  third  person  for  whom  the 
money  was  actually  borrowed.     Id. 
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Rulings  and  instrtictions.^' 

Judgment  and  damages.^* — ^For  a  breach  of  an  administrator's  bond  there  can 
be  only  one  judgment,  and  that  must  be  for  the  whole  penalty  and  stand  as  secu- 
rity for  all  parties  interested,  whether  they  are  parties  to  the  suit  or  not.^'*  Only 
the  actual  loss  sustained  by  the  breach  of  the  bond  may  be  recovered.^"  It  is  no 
objection  to  the  recovery,  at  least  as  against  the  principal  debtor,  that  the  verdict 
which  is  less  than  the  penal  sum  with  interest  exceeds  the  sum  named  on  the 
face  of  the  bond.^^  There  can  be  no  recovery  on  a  penal  bond  with  collateral 
condition  in  excess  of  the  penalty  of  the  bond."*  Statutes  in  some  states  provide 
that  interest  on  the  amount  recovered  cannot  be  allowed,  where  the  bond  is  con- 
ditioned for  the  performance  of  an  act,  and  not  for  the  payment  of  money.^° 

BOtrWDABIES. 


§  4.  Establishment  by  Acquiescence  or 
Estovpel   (523). 

§  S.  Kstabllsbment  by  Arbitration,  Action, 
or  Statutory  Mode.     Risbt  of  Action  (6S3). 


§  1.  ICiiIes  for  Locating;  or  Identifying 
(518). 

§  2.     Riparian  or  Liittoral  Boundaries  (521). 

§  3.  Establisliinent  by  Agreement  of  Ad- 
joiuers  (522). 

§  1.  Rules  for  locating  or  identifying.'" — A  line  described  in  clear  and  un- 
ambiguous terms  is  the  controlling  call  in  the  title.^^  When  reliable  indications 
fail,  the  rule  is  to  reach  the  objective  point  by  the  line  of  shortest  distance.'^ 
The  location  of  a  block  of  surveys  may  be  established  by  a  single  undoubted  mon- 
ument found  on  the  ground.^^  The  marks  of  a  block  of  land  consist  of  the  marks 
of  every  tract  of  the  block,  and  if  originally  intended  as  corners,  become  marks 
for  establishing  the  entire  block.'*  If  marks  for  interior  corners  be  found  they 
establish  the  lines  for  interior  tracts.'^  Processioners  must  respect  possession  ex- 
isting at  the  time  lines  are  marked.^'  A  call  "to"  a  strip  of  land  does  not  carry 
the  line  over  or  into  the  strip.'^ 


23,  24.     See  1  Curr.  L.  345. 

25.  Judge  of  Probate  v.  Lee  [N.  H.]  56  A. 
188. 

26.  A  contractor  purchased  premises  from 
plaintiff  giving  liim  a  purchase  money  mort- 
gage, and  also  executed  to  Mm  a  building 
loan  mortgage,  to  secure  the  payment  of 
money  advanced  for  the  erection  of  a  build- 
ing thereon,  and  a  bond  to  secure  the  erec- 
tion of  such  building.  The  building  was  not 
finished,  and  plaintiff  foreclosed  the  build- 
ing-loan mortgage,  bid  in  the  property,  and 
entered  a  deficiency  judgment  against  the 
contractor.  He  then  completed  the  building. 
In  an  action  to  recover  the  penalty  of  the 
bond,  held  that,  as  the  property  was  worth 
the  amount  of  the  purchase  money  mortgage 
and  the  amount  of  plaintiff's  bid  at  the  sale, 
the  purchase  operated  as  a  payment  to  that 
extent,  and  he  could  recover  only  the  amount 
of  the  deficiency  judgment.  In  such  cases 
the  bond  indemnifies  only  from  loss  and  dam- 
age which'  flows  from  a  breach  of  the  prin- 
cipal contract.  Westcott  v.  Fidelity  &  De- 
posit Co.,  87  App.  Div.  497,  84  N.  Y.  S.  731. 

27.  U.  S.  V.  Walker,  128  P.  1012. 

28.  Mo.  Rev.  St.  1899,  §  471.  Bond  to  se- 
cure performance  of  contract  to  Install  heat- 
ing apparatus  in  school-house.  Board  of 
Education  of  St.  Louis  v.  National  Surety  Co. 
[Mo.]  82  S.  W.  70. 

2».  N.  T.  Code  Civ.  Proc.  i  1916.  West- 
cott v.  Fidelity  &  Deposit  Co.,  87  App.  Div. 
497,  84  N.  T.  S.  731. 

30.     See  1  Curr.  L.  346. 


SI.  A  strip  immediately  west  of  and  ad- 
joining another  definite  tract.  Kellog  v. 
McPatter,  111  La.  1037,   36  So.  112. 

32.  In  establishing  a  line  never  Indicated 
otherwise  than  on  paper.  Leonard  v.  Smith, 
111  La.  1008,  36  So.  101. 

33.  Knupp  V.  Barnard,  206  Pa.  280,  55  A. 
981. 

34.  A  block  consists  of  a  quantity  of  land 
entered  by  one  for  several.  Knupp  v.  Barn- 
ard,  206  Pa.  280,  55  A.   981. 

35.  Though  it  may  change  exterior  line. 
Knupp  v.  Barnard,  206  Pa.  280,  55  A.  981. 

86.  Civ.  Code  1895,  §  3248.  But  not  mere 
naked  possession.  Riddle  v.  Sheppard,  119 
Ga.  930,  47  S.  B.  201. 

37.  Whether  it  be  shore  line  or  upland. 
Dunton  v.  Parker,  97  Me.  461,  54  A.  1116. 
Where  a  survey  and  warrant  offered  in  evi- 
dence show  a  beginning  at  the  S.  W.  point 
on  a  lake  and  a  final  call  for  a  stake  on  the 
edge  of  the  lake  at  the  N.  W.  corner,  as 
there  Is  no  evidence  of  any  marks  or  monu- 
ments on  the  ground,  showing  a  west  line 
other  than  the  bank  of  the  lake,  the  line  is 
to  be  run  on  the  bank.  Wilcox  v.  Snyder, 
22  Pa.  Super.  Ct.  451.  Where  a  call  is  thence 
to  a  point  on  the  shore  "20  feet  above  low 
water  mark,  thence  along  the  said  shore 
about  20  feet  above  low  water  mark  to  a 
point"  the  grantee  at  most  is  only  entitled 
to  a  line  parallel  with  low  water  mark  and 
twenty  feet  distant  therefrom.  Lynch  v. 
Troxell,  207  Pa.  162,  56  A.  413. 
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The  true  location  is  a  question  of  fact/'  resting  in  the  intention  of  the  par- 
ties/' to  be  established  by  a  preponderance  of  evidence.*" 

Surveyors.*^ — The  duty  of  a  surveyor  is  to  go  upon  the  land  with  a  copy  of  the 
field  notes,  search  for  and  survey  its  lines  and  corners  and  report  the  result  of 
his  work.*^     A  survey  establishes  a  line  but  does  not  determine  title.*' 

Monuments  control  courses^  distances**  and  quantity*^  but  they  must  have 
been  officially  established/"  and  be  so  described  that  they  can  be  found  with  ab- 
solute certainty/'  so  a  location  by  monument  will  control  the  distance/^  and 
where  a  natural  boundary  is  called  for,  it  should  be  reached  by  extending  the 
line  according  to  the  course.*"    Where  monuments  have  been  lost  or  removed  their 


38.  That  It  had  become  fixed  by  acqui- 
escence cannot  be  declared  as  a  matter  of 
law.  Broil  v.  Wishert  [Tex.  Civ.  App.]  79 
S.  W.  1089.  Between  partitioned  estates 
where  the  indenture  of  partition  was  so  am- 
biguous as  to  require  pai-ol  evidence  to  ex- 
plain it.  Graves  v.  Broughton  [Mass.]  69 
N.  B.  10S3.  Where  the  location  of  two  ad- 
joining tracts  of  a  block  depends  upon  the 
position  of  the  interior  line  of  the  block, 
and  the  evidence  is  conflicting.  Knupp  v. 
Barnard,  206  Pa.  280,  55  A.  981.  Where  a 
call  terminates  at  a  swamp,  the  question 
virhether  the  edge  or  run  of  the  swamp  is 
meant  is  for  the  Jury.  Rowe  v.  Cape  Fear 
Lumber  Co.,  133  N.  C.  433,  45  S.  B.  830. 
Where  one  took  government  land  betTreen 
two  surveys  evidence  held  for  the  jury  as  to 
the  location  of  the  boundaries.  Taylor  v. 
Lewis  [Tex.  Civ.  App.]  81  S.  W.  534. 

39.  By  description  In  a  patent  a  patentee 
got  more  land  than  he  entered.  He  conveyed 
a  part  by  course  and  distance  to  another. 
Held,  a  question  for  the  jury  whether  the 
grantee  took  the  entire  tract.  Marcy  v. 
Brock.  207  Pa.  95,  56  A.  335. 

40.  Bvidence  held  to  show  that  parties  to 
a  conveyance  understood  one  of  the  bound- 
.-iries  to  be  a  certain  fence.  Dows  Real  Es- 
tate &  Trust  Co.  v.  Emerson  [Iowa]  99  N. 
W.  724.  Evidence  sufficient  to  sustain  find- 
ings locating  boundary.  Asher  v.  Howard, 
24  Ky.  L.  R.  2118,  72  S.  W.  1105.  Finding 
that  timber  was  not  cut  on  the  wrong  side 
nt  a  boundary  line  sustained.  Garred  v. 
Blackburn  [Ky.]  82  S.  W.  234.  Sufficiency 
of  evidence  to  show  that  a  call  beginning  at 
a  tree  on  the  top  of  a  cliff,  and  following 
the  cliff  with  its  meanders,  should  be  taken 
literally,  and  not  follow  a  precipice  between 
the  cliff  and  the  river,  especially  as  It  was 
impossible  to  run  the  calls  upon  the  preci- 
pice. Cincinnati  Southern  R.  Co.'s  Trustee 
V.  Society  of  Shakers'  Trustees  25  Ky.  L.  R. 
1339,  78  S.  W.  130. 

41.  See  1  Curr.  L.  350,  n.  69-71;  Id.  347,  n. 
21-27. 

43.  Report  held  sufficient  though  contain- 
ing statements  outside  his  instructions. 
Broil  V.  Wishert  [Tex.  Civ.  App.]  79  S.  W. 
1089. 

43.  After  title  acquired  by  adverse  pos- 
session. Helton  V.  Pastnow  [Ind.  App.]  71 
N.  B.  230. 

44.  Tarvin  v.  Walkers  Creek  Coal  &  Coke 
Co.,  25  Ky.  L.  E.  2246,  80  S.  W.  504.  Deed 
conveying  a  certain  frontage  also  stated  that 
It  began  at  a  certain  corner  and  ran  to  the 
corner  of  another  lot.  Bird  v.  Noon  [Ariz.] 
76  P.  692.     The  actual  monuments  with  ref- 


erence to  which  a  conveyance  is  made. 
Dows  Real  Estate  &  Trust  Go.  v.  Emerson 
[Iowa]  99  N.  W.  724.  Marks  made  by  sur- 
veyors. Kaiser  v.  Dalto,  140  Cal.  167,  73  P. 
828.  Monuments  fixed  by  an  original  gov- 
ernment survey.  Schmidtke  v.  Keller  [Or.] 
74  P.  222.  A  call  for  a  stake  near  Cumber- 
land Gap  does  not  mean  in  Cumberland  Gap; 
within  five  miles  might  be  reasonably  spoken 
of  as  near.  Creech  v.  Johnson,  25  Ky.  L. 
R.  656,  76  S.  W.  185.  Boundaries  In  the 
general  description  fixed  by  government 
monuments  and  a  natural  object  prevail  over 
an  erroneous  description  by  metes  and 
bounds.  Patton  v.  Fox  [Mo.]  78  S.  W.  804. 
A  way  referred  to  as  a  boundary  is  a  mon- 
ument. McKenzie  v.  Gleason,  184  Mass.  452. 
69  N.  E.  1076.  Evidence  held  to  show  that  a 
monTiment  had  not  been  moved.  Dowling  v. 
Linburg  [N.  J.  Bq.]  57  A.  1035.  A  line  as 
shown  by  monuments  and  as  platted  by  city 
authorities  acquiesced  in  for  many  years 
cannot  be  overthrown  by  measurements. 
Kaiser  v.  Dalto,  140  Cal.  167,  73  P.  828.  See 
1  Curr.  L.  346. 

45.  "East  halt"  and  "West  half"  control- 
led by  a  blazed  line.  People  v.  Hall,  43 
Misc.  117,  88  N.  Y.  S.  276. 

40.  Warehouse  built  on  the  assumption 
that  a  line  was  in  a  certain  place.  Ander- 
son v.  Wirth  [Mich.]  96  N.  W.  926. 

47.  Description  of  a  corner  held  insuffi- 
cient. Summerfield  v.  White  [W.  Va.]  46  S. 
E.  154.  Lines  and  boundaries  cannot  be  con- 
trolled by  objects  found  on  the  ground 
where  there  are  no  calls  for  such  objects. 
Missouri,  K.  &  T.  R.  Co.  v.  Anderson  [Tex. 
Civ.  App.]   81  S.  W.  781. 

48.  Where  the  call  is  thence  110  feet  to 
an  alley,  the  line  of  the  alley  governs,  though 
only  105  feet  from  the  last  corner.  Alley  Is 
a  monument.  McCutcheon's  Heirs  v.  Raw- 
leigh,  25  Ky.  L.  R.  549,  76  S.  W.  60.  Where 
a  grant  from  the  Commonwealth  described 
a  boundary  as  "314  perches  to  a  corner; 
thence  by  parts  of  lots  Nos.  12  and  11  North 
67 V4  deg.  East  54  perches  to  a  corner"  etc., 
and  to  reach  the  latter  corner  the  line  would 
have  to  be  extended  66%  perches,  the  gran- 
tee was  entitled  to  the  excess  as  against  the 
commonwealth.  Marcy  v.  Brock,  207  Pa. 
95,  56  A.  335.  When  the  corners  as  actually 
located  are  established,  the  calls  of  the  deed 
must  give  way  to  the  marked  objects  found 
on  the  ground,  and  the  lines  must  be  run 
to  the  established  corners.  McCormlck  v. 
Applegate,  25  Ky.  L.  R.  914,  76  S.  W.  511. 

49.  Extended  to  run  of  a  swamp,  though 
the  call  was  to  Its  edge.  Rowe  v.  Cape  Fear 
Lumber  Co.,  133  N.  C.  433,  46  S.  B.  830. 
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location  may  be  established  by  parol,""  but  parol  evidence  cannot  establish  another 
monument  in  the  place  of  the  call  for  the  original  monument  there  contained."^ 
If  they  cannot  be  established,  courses  and  distances  control  the  description,"^  and 
where  there  are  no  original  monuments  or  other  evidence,  the  field  notes  of  the 
original  survey  must  be  resorted  to.°^  The  line  as  actually  run  on  the  ground  in 
making  the  original  survey  controls  the  distance  given  in  the  surveyor's  notes,"* 
unless  the  contrary  appears  to  be  the  intention  of  the  parties.""  Where  a  line  has 
been  recognized  for  a  long  period  and  old  marks  are  found  thereon,  it  has  prefer- 
ence to  another  line  on  which  no  marks  are  found."" 

Conflicts  between  plats  and  maps  and  monuments." — In  some  states  it  is 
provided  by  statute  that  maps  referred  to  control  when  inconsistent  with  other 
particulars,"'  and  a  plat  referred  to  in  a  deed  makes  it  a  part  thereof,"^  but  a 
reference  to  a  map  merely  to  designate  a  block  in  which  a  lot  is  located,""  or  a 
boundary  indicated  by  marginal  words  on  a  plat  with  reference  to  which  lots  are 
sold  cannot  control  the  express  terms  of  the  deed." 

Government  surveys.'^ — Established  government  corners  control  courses  and 
distances,*^  and  the  beginning  corner  of  a  survey  is  of  no  higher  importance  than 
any  other,'*  but  where  a  corner  is  not  found  or  its  location  satisfactorily  proven, 
the  field  notes  of  the  government  survey  control,  and  are  prima  facie  evidence  of 
the  true  line.""  Corners  in  surrounding  surveys  do  not  control  conflicting  calls."" 
Lost  meander  corners  may  be  restored  by  running  the  line  from  the  nearest  cor- 
ner the  direction  and  distance  called  for  by  the  notes  of  the  original  survey."'' 
Contiguous  lands  set  apart  as  distinct  bodies  on  the  maps  of  the  United  States 
may  serve  as  boundaries,  though  their  limits  have  never  been  marked  and  they 
belong  to  the  vendor."'  A  mistake  of  a  surveyor  in  recording  a  survey  could  not 
change  a  boundary."" 


50.  By  preponderance  of  evidence.  Res- 
urrection Gold  Min.  Co.  v.  Fortune  Gold  Min. 
Co.  [C.  C.  A.]  129  F.  668.  When  the  marks 
or  monuments  are  gone,  proof  of  their  for- 
mer location  may  be  supplied.  Rock  v. 
Greenewald,  22  Pa.  Super.  Ct.  641. 

61.  Round  stake  with  figures  written 
thereon  with  lead  pencil  does  not  fill  de- 
scription of  a  post  four  inches  square  with 
figures  cut  into  It.  Resurrection  Gold  Min. 
Co.  V.  Fortune  Gold  Min.  Co.  [C.  G.  A.]  129 
F.   668. 

B2.  Resurrection  Gold  Min.  Co.  v.  Fortune 
Gold  Min.  Co.  [C.  C.  A.]   129  F.  668. 

53.  Where  re-establishment  of  township 
line  In  courses  and  distances  agreed  with 
field  notes  of  original  survey,  it  would  con- 
trol over  another  claimed  line  which  men- 
tioned certain  monuments  not  mentioned  in 
the  field  notes.     U.  S.  v.  McKee,  128  F.  1002. 

54.  Killgore  v.  Carmlchael,  42  Or.  618,  72 
P.  637. 

55.  But  lines  marked  on  a  survey  do  not 
control  the  calls  in  a  deed,  In  case  of  a  vari- 
ance. In  the  absence  of  a  mistake.  Elliott  v. 
Jefferson,  133  N.  G.  207,  45  S.  B.  558. 

56.  Tarvin  v.  Walkers  Creek  Coal  &  Coke 
Co.,  26  Ky.  L.  R.  2246,  80  S.  W.  604. 

57.  See  1  Curr.  L.   347. 

58.  Under  Code  Civ.  Proc.  §  2077,  where  a 
patent  referred  to  a  certain  state  survey. 
Miller  v.  Grunsky,  141  Cal.  441,  75  P.  48. 
Under  Code  Civ.  Proc.  §  2077,  it  was  not 
prejudicial  error  to  admit  state  surveys,  in- 
consistent with  a  United  States  plat  Under 
which  one  claimed.  Surveys  made  prior  to 
his  application  to  purchase.     Id. 


59.  Establishes  the  boundaries  of  the 
land  thereby  conveyed.  Snooks  v.  Wingfleld, 
52  W.  Va.  441,  44  S.  B.  277. 

60.  Width  of  street  had  been  changed 
leaving  a  strip  in  front  of  the  lot.  Donahue 
V.  Keystone  Gas  Co.,  90  App.  Div.  386,  85  N. 
T.  S.  478. 

61.  Flsk  V.  Ley  [Conn.]   56  A.  559. 

62.  See  1  Curr.  L..  347. 

es.  Creech  v.  Johnson,  25  Ky.  L.  R.  656. 
76  S.  W.  185.  Where  beginning  corner  was 
admitted  the  survey  should  be  located  by 
beginning  there  and  following  calls,  and 
courses  called  for  in  the  patent  should  yield 
to  marked  boundaries,  made  at  time  of  sur- 
vey. Whitehouse  Cannel  Coal  Co.  v.  Wells, 
25  Ky.  L.  R.  60,  74  S.  W.  736. 

64.  Courses  may  be  reversed.  Creech  v. 
Johnson,  25  Ky.  L.  R.  656,  76  S.  W.  185. 

66.  Knoll  v.  Randolph  [Neb.]  94  N.  W. 
964.  United  States  survey  field  notes  when 
applied  to  disputed  line  by  a  surveyor  held 
sufiiclent  to  take  case  to  the  jury,  though 
former  owner  testified  to  another  location  of 
the  line.     Baty  v.  Elrod  [Neb.]  97  N.  W.  343. 

66.  They  are  to  be  considered  In  connec- 
tion with  other  evidence.  Masterson  v.  Rib- 
ble  [Tex.  Civ.  App.]  78  S.  W.  358. 

67.  Entire  controversy  turned  upon  loca- 
tion of  this  corner.  Simmons  v.  Jamleson,  32 
Wash.  619,  73  P.  700. 

68.  In  a  sale  per  aversionem.  Randolph 
v.  SentlUes,  110  La,  419,  34  So.  587. 

69.  Will  not  vest  in  one  land  not  patented 
to  him.  Bryant  v.  Kendall,  25  Ky.  L.  R.  1869, 
79  S.  W.  186. 
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Conflicts  between  surveys  or  descriptions  of  different  date.'"' — A  junior  sur- 
vey is  subservient  to  a  senior.'*  It  being  necessary  to  disregard  one  of  two  sets 
of  calls  in  the  field  notes  of  ofQce  surveys,  calls  made  under  a  mistake  as  to  the 
relative  position  of  the  surveys  may  be  disregarded  and  effect  may  be  given  to 
the  intention  of  the  person  who  made  the  field  notes.'^ 

Highways,  streets,  or  ways  as  boundaries.''^ — A  boundary  on  a  way  includes 
the  soil  to  the  center  thereof/*  with  an  easement  over  the  other  half/"  unless  an 
intention  to  the  contrary  appears.^'  In  this  respect  there  is  no  distinction  be- 
tween country  highways  and  city  streets.''^ 

§  2,  Riparian  or  littoral  boundaries.''^ — Where  the  boundary  line  between 
two  states  is  the  center  line  of  the  main  channel,  the  line  is  a  changing  one  and 
follows  the  usual  course  of  navigation.''"  The  owner  of  upland  adjoining  tide 
water  prima  facie  owns  to  low  water  mark,*"  unless  this  jiresumption  is  rebutted 
by  proof,*^  and  a  riparian  proprietor  on  a  navigable  stream  owns  to  the  center- 
thereof  subject  to  public  rights,'^  but  whether  a  patentee  of  the  United  States  to 
land  bounding  on  a  non-navigable  lake  belonging  to  the  United  States  takes  title 
to  the  adjoining  submerged  land  is  determined  by  the  law  of  the  state  where  the 
land  lies.*'  A  deed  conveying  a  bank  of  a  stream  is  presumed  to  carry  title  to 
the  thread  thereof,**  and  it  will  include  land  subsequently  added  by  artificial 
causes,*'  but  where  a  river  by  avulsion  changes  its  channel  the  boundary  is  not 
changed.*' 


70.  See  1  Curr.  L,.  347. 

71.  Liands  conveyed  simultaneously  by  a 
common  grantor  overlapped  in  description. 
Adams  v.  Wilson,  137  Ala.   632,   34  So.  831. 

72.  Sellman  v.  Sellman  [Tex.  Civ.  App.] 
73  S.  W.  48. 

73.  See  1  Curr.  L.  348. 

74.  Description  "to  a  stake  near  an  old 
road,  thence  by  said  road."  McKenzie  v. 
Gleason,  184  Mass.  452,  69  N.  B.  1076.  Evi- 
dence held  insufficient  to  show  a  contrary 
intention.  Pittsburg,  V.  &  C.  R.  Co.  v. 
Fischer  Foundry  &  Mach.  Co.,  208  Pa.  73, 
57  A.  191.  Under  Comp.  Laws,  3252,  unless 
the  fee  is  expressly  reserved.  Sweatman  v. 
Bathriek  [S.  D.]  95  N.  W.  422.  Description 
"along  said  street"  does  not  show  an  inten- 
tion to  reserve.  Id.  Since  there  is  a  strong 
presumption  that  a  grantor  In  conveying  land 
with  reference  to  a  way  intended  to  Include 
the  way.  McKenzie  v.  Gleason,  184  Mass. 
452,  69  N.  B.  1076.  A  state  grant  of  land 
bordering  on  a  highway  is  presumed  to  con- 
vey title  to  the  center  thereof.  Paige  v. 
Schenectady  R.  Co.  [N.  T.]  70  N.  B.  213. 

75.  An  owner  blocked  up  one-half  the 
street.      Healey  v.  Kelly,  25  R.  I.  681,  54  A.  588. 

76.  Bounded  by  northerly  side  of  said 
road  shows  contrary  intention.  McKenzie 
v.  Gleason,  184  Mass.  452,  69  N.  B.  1076. 

77.  Paige  v.  Schenectady  R.  Co.  [N.  T.]  70 
N.  B.  213.  And  it  is  immaterial  whether  the 
street  was  used  under  common  law  or  stat- 
utory dedication.  Sweatman  v.  Bathriek  [S. 
D.]  95  N.  W.  422.  V7here  proprietor  of  land 
and  maker  of  a  plat  sells  lots  fronting  on 
a  street  dedicated  to  the  public  by  common 
law  dedication.  Owen  v.  "Village  of  Brook- 
port,  208  111.  35,  69  N.  B.  952. 

78.  See  1  Curr.  L.  348. 

79.  Mississippi  River  between  Minnesota 
and  Wisconsin.  Franzinl  v.  Layland  [Wis.] 
97  N.  W.  499. 

80.  Colonial  ordinance  of  1641-47.  Dunton 
v.  Parker,  97  Me.  461,  64  A.  1115. 


IVote:  Where  a  boundary  is  the  "bank  of 
a  stream,"  a  grantee  will  not  take  to  the 
thread  (Bradford  v.  Cressey,  46  Me.  9;  Rook- 
well  v.  Baldwin,  53  111.  19);  but  to  low  water 
mark  (Yates  v.  Van  De  Bogert,  56  N.  T. 
526;  Lamb  v.  Rickets,  11  Ohio,  311;  Murphy 
V.  Copeland,  58  Iowa,  409,  10  N.  W.  786); 
but  It  has  been  held  to  carry  to  the 'thread 
(Ex  parte  Jennings,  6  Cow.  [N.  T.]  518). 
There  is  a  diversity  of  opinion  whether 
lines  running  "along  the  shore"  extend  to 
the  thread,  Starr  v.  Child,  20  Wend.  [N.  T.] 
149,  and  Sleeper  v.  Loconia,  60  N.  H.  201,  hold- 
ing that  it  does;  and  Child  v.  Starr,  4  Hill 
[N.  T.]  369;  Stevens  v.  King,  76  Me.  197; 
Storer  v  Freeman,  6  Mass.  435,  and  Handly's 
Lessee  v.  Anthony,  5  Wheat.  [U.  S.]  384,  hold- 
ing the  contrary. — Note  to  Allen  v.  Weber 
[Wis.]    27  Am.  St.  Rep.  51. 

81.  Description  "to  the  shore"  "thence  by 
the  shore"  may  be  considered  in  determining 
whether  the  grant  Included  the  strip  be- 
tween high  and  low  water  mark.  Evidence 
held  to  show  that  it  was  the  intention  that 
grantee  should  take  riparian  rights.  Dunton 
v.  Parker,  97  Me.  461,  64  A.  1115. 

82.  An  unsurveyed  island  passes  with  the 
land  to  which  it  Is  appurtenant.  Franzini 
V.  Layland  [Wis.]  97  N.  W.  499.  See  Nav- 
igable Waters,  2  Curr.  L.  989;  Waters  and 
Water  Supply,  2  Curr.  L.  2034. 

83.  By  Illinois  law  he  does  not.  Hardin 
V.  Shedd,  190  U.  S.  508,  23  S.  Ct.  685,  47  Law. 
Ed.  1156. 

84.  Including  a  dam.  Roberts  v.  Decker 
[Wis.]  97  N.  W.  619.  And  this  is  not  re- 
butted by  a  covenant  that  the  grantee 
should  help  defray  the  expenses  of  keeping 
the  dam  In  repair.  Id.  A  street  located 
along  a  river  front  extends  to  the  middle  of 
the  river.  Owen  v.  Village  of  Brockport, 
208  111.  35,  69  N.  B.   952. 

85.  Filling  in.  Block  v.  Diver  [Kan.]  74 
P.   1123. 

86.  Remains    thread    of   original    channel. 
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Meander  lines." — The  stream  and  not  the  meander  line  is  the  boundary  of 
a  riparian  owner/^  where  the  government  issues  a  patent  for  fractional  subdivi- 
sions abutting  on  a  meander  line.'" 

§  3.  Establishment  by  agreement  of  adjoiners.^" — Adjoining  owners  may 
by  parol  agreement  establish  a  boundary  which,  when  followed  by  possession,  will 
be  binding  upon  them,"^  both  in  law  and  equity,'"  and  upon  their  successors,^' 
even  though  they  be  innocent  purchasers,"^  and  the  period  of  acquiescence  falls 
short  of  the  time  required  for  gaining  title  by  adverse  possession."'  But  the  terms 
of  the  agreement  must  be  sfettled  between  them,""  and  be  entered  into  before  lim- 
itations have  run  in  favor  of  one  of  the  parties."^  It  is  the  policy  of  the  law  to 
give  stability  to  such  an  agreement,"'  and  rights  thereunder  are  not  affected  by 
a  subsequent  agreement  to  modify  it."*  Such  adjustment  may  be  shown  as  well 
by  circumstances  and  recognition  as  by  direct  evidence  of  a  formal  agreement.^ 
.Such  an  agTcement  does  not  preclude  the  admission  of  evidence  to  establish  the 
real  boundaries." 

§  4.  Establishment  by  acquiescen-ce  or  estoppel.^ — A  boundary  may  be  es- 
tablished by  acquiescence,*  or  by  a  holding  under  a  mistake  as  to  the  true  line,^ 
if  it  is  between  contiguous  lands  of  the  parties,"  especially  where  it  is  recognized 
for  the  period  necessary  to  acquire  title  by  adverse  possession.''  As  so  established 
it  will  control  over  a  plat.' 


Rodriguez  v.  Hernandez  [Tex.  Civ.  App.]   79 
S.  W.  343. 

87.  See  1  Curr.  L.  349. 

88.  Evidence  held  to  show  that  a  survey- 
or's line  was  a  meander  line  and  not  an  In- 
dependent boundary.  Leonard  v.  Wood  [Ind. 
App.]  70  N.  E.  827.  Lands  between  the 
meander  line  of  navigable  lakes  and  the  line 
of  ordinary  high  water  belong  to  the  upland 
owner.  Johnson  v.  Brown,  33  Wash.  588,  74 
P.  677. 

89.  Legal  subdivisions  under  sec.  2395, 
Rev.  St.  U.  S.  (U.  S.  Comp.  St.  1901,  p.  1471). 
Johnson  v.  Hurst   [Idaho]   77  P.  784. 

S>0.     See  1  Curr.  L.  349. 

91.  Not  an  agreement  passing  title. 
Steinhilber  v.  Holmes  [Kan.]   75  P.  1019. 

Note:  Where  boundary  is  fixed  by  mutual 
agreement  it  is  binding  though  not  acqui- 
esced in  for  the  statutory  period  (Jones  v. 
Pashby,  67  Mich.  459,  35  N.  W.  152;  Biden  v. 
Eiden,  76  Wis.  435,  45  N.  W.  322;  Lagow  v. 
Glover,  77  Tex.  448,  14  S.  W.  141;  Glover  v. 
Wright,  82  Ga.  115,  8  S.  B.  452),  and  acts  and 
admissions  are  evidence  of  its  location  (Da- 
vidson V.  Arledge,  97  N.  C.  172,  2  S.  E.  378, 
and  note  to  Johnson  v.  Archibald  [Tex.]  22 
Am.  St.  Rep.  27).  Line  of  an  old  fence  agreed 
upon  by  the  parties.  Rook  v.  Greenewald, 
22  Pa.  Super.  Ct.  641.  Agreement  in  writing 
to  abide  by  a  line  to  be  established  by  a 
surveyor.  Surveyor  placed  no  monuments 
and  abandoned  the  survey  before  its  com- 
pletion. MoCormick  v.  Applegate,  25  Ky.  L. 
R.  914,  76  S.  W.  511.  Where  by  deed  poll 
one  released  to  another  a  strip  of  land  un- 
der a  brick  wall,  the  boundary  was  estab- 
lished by  such  deed.  Fleming  v.  Cohen 
[Mass.]  71  N,  E.  563.  Original  boundary  In- 
definite and  unascertained.  Sherman  v. 
King,  71  Ark.  248,  72  S.  W.  571.  The  dis- 
puted question  is  a  sufficient  consideration 
for  the  agreement.  Gardner  v.  White,  24 
Ky.  L.  R.  2444,  74  S.  W.  206.  T'ol.  Code,  0. 
13,  §§  3250-3259,  amended  by  Sess.  Laws  1901, 
p.  139,  providing  what  are  legal  fences,  dp 
not  prevent  an  adjoining  owner  from  build- 


ing a  division  fence  partly  on  the  land  of 
his  neighbor.  Hoar  v.  Hennessy  [Mont.]  74 
P.  452.  A  stone  -wall  is  not  an  unreasonable 
fence.     Id.     See  Fences,  1  Curr.  L.  1206. 

92.  Evidence  held  to  show  that  parties 
agreed  to  a  survey  and  acquiesced  therein. 
Brown  v.  Bowerman  [Mich.]   97  N.  W.   352. 

93.  Acquiescence  for  25  or  30  years  in 
a  boundary  agreed  upon  by  parol  is  bind- 
ing on  the  successors  of  the  parties  making 
the  agreement.  Campbell  v.  Combs,  26  Ky. 
L.  Jl.  1643,  77  S.  W.  923.  Evidence  held  to 
show  that  a  boundary  was  established  by 
agreement  between  the  grantors  of  the  par- 
ties to  this  action.  Sloan  v.  King  [Tex.  Civ. 
App.]    77  S.  W.   48. 

94.  Without  notice  of  such  agreement. 
Sloan  V.   King   [Tex.  Civ.  App.]    77  S.  W.   48. 

95.  Steinhilber  v.  Holmes  [Kan.]  75  P. 
1019.  Such  an  agreement  is  not  within  the 
Statute  of  Frauds;  it  may  be  parol.  Farr  v. 
Woolfolk,   118  Ga.  277,  45  S.  B.  230. 

96.  Parties  never  came  to  any  definite 
agreement.  Geoghegan  v.  Turner  [Ky.]  82  S. 
W.    244. 

97.  Batly  v.  Elrod  [Neb.]    97  N.  W.  343. 

98.  Most  satisfactory  way  of  determin- 
ing the  true  boundary  and  prevents  litiga- 
tion.     Hoar  v.   Hennessy    [Mont.]    74   P.    452. 

99.  One  of  the  parties  refused  to  execute 
the  modification.  Masterson  v.  Bockel  [Tex. 
Civ.  App.]    75   S.   W.    42. 

1.  Evidence  held  to  show  an  agreement. 
Ploar  V.  Hennessy   [Mont.]    74  P.   452. 

a.  Sloan  V.  King  [Tex.  Civ.  App.]  77  S. 
W.    48. 

8.     See  1  Curr.  L.   349,   n.  59-71. 

4.  A  practical  location  of  boundaries  as 
acquiesced  in  for  a  number  of  years  will  not 
be  disturbed.  People  v.  Hall,  43  Misc.  117. 
88  N.  T.   S.   276. 

5.  Continued  for  statutory  period.  See 
Adverse  Possession,  S  Curr.  L.  51.  Williams 
V.   Shepherdson    [Neb.]    95   N.   W.    827. 

«.     Cavanaugh  v.  Wholey  [Cal.]   76  P.  979. 

7.     Occupancy  for  the  statutory   period  is 

such  acquiescence  in  a  boundary  line  as  es- 
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Estoppel.^ — A  boundary  may  result  from  an  estoppel.^"  Such  estoppel  may 
be  established  by  parol  and  it  is  not  necessary  to  show  an  intent  to  mislead.^^ 

§  5.  Esiahlishmeiit  by  arbitration,  action,  or  statutory  mode.  Right  of  ac- 
tion}''— A  court  of  equity  has  no  jurisdiction  to  settle  a  disputed  boundary/'  im- 
less  objection  to  the  jurisdiction  be  waived.^*  In  Minnesota  only  persons  owning 
land  adjoining  the  plaintiff  need  be  made  parties.^"  A  complaint  alleging  posses- 
sion only  and  not  a  right  thereto,  and  praying  that  an  existing  boundary  be  main- 
tained, states  an  action  in  boundary.^" 

In  adjudicating  title  to  land  of  a  foreign  state,  the  same  rules  should  be 
applied  as  are  applied  elsewhere  in  the  state.^^ 

Burden  of  proof }^ — In  a  boundary  suit  the  burden  is  not  on  either  party  to 
establish  the  location  of  his  land.^"  Where  the  description  is  vague  and  uncer- 
tain the  burden  rests  upon  those  claiming  under  it  to  show  to  what  it  applies. ^^ 
The  onus  lies  on  a  party  appealing  from  a  survey  made  by  the  county  surveyor 
to  show  that  the  survey  is  incorrect. ^^ 

Admissibility  of  evidence.-- — A  latent  ambiguity  in  the  calls  of  a  deed  may 
be  dispelled  by  parol  evidence^'  in  an  action  to  establish  the  boundary.^*  Evi- 
dence aliunde  is  admissible  where  there  is  doubt  as  to  the  true  location  of  a  sur- 


tablishes  a  practical  location.  Kennedy  v, 
Niles  [Iowa]  96  N.  W.  772.  Division  fence 
jointly  built  by  coterpiinous  owners  and  ac- 
quiesced in  for  10  years.  Nance  County  v. 
Russell  [Neb.]  97  N.  W.  320.  Acauiescenco 
by  adjoining  o^wners  for  7  years  by  acts  or 
declarations,  under  Civ.  Code  §  3247.  Farr  v. 
"Woolfolk,  118  Ga.  277.  45  S.  B.  230.  Cannot 
be  affected  by  a  subsequent  survey.  Helton 
V.  Fastnow  [Ind.  App.]  71  N,  E.  230.  Gran- 
tor and  grantee  recognized  a  certain  fence 
as  the  line  for  10  years.  Dows  Real  Estate 
&  Trust  Co.  V.  Emerson  [Iowa]  99  N.  W. 
724.  Where  a  line  was  recognized  and  ac- 
quiesced in  for  10  years.  Rattray  v.  Talcott 
[Iowa]  100  N.  W.  36.  The  existence  of  a 
fence  for  15  years  is  better  evidence  of  a 
boundary  betv/een  lots  than  the  computation 
f)f  surveyors,  on  the  supposition  that  the 
lots  were  of  like  proportions.  Kennedy  v. 
Niles  [Iowa]  96  N.  W.  772.  The  fact  that 
the  area  of  one's  land  falls  short  of  amount 
called  for  by  the  original  .survey  is  no 
sround  for  changing  a  line  when  he  has  ac- 
quiesced in  it  for  15  years.  Klinkefus  v. 
Vanmeter.  122  Iowa,  412,  98  N.  W.  286. 

S.  Plat  referred  to  in  a  deed  conveying 
land  to  a  city.  Dows  Real  Estate  &  Trust 
Co.  v.   Emerson    [Iowa]    99   N.   W.    724. 

9.  See  1  Curr.  L.  350.  n.   65-69. 

10.  Where  vendee  improved  land  accord- 
ing to  what  he  and  vendor  supposed  the 
true  boundary.  Parrish  v.  Williams  [Tex. 
Civ.  App.]  79  S.  W.  1097.  By  conveying  by 
a  different  description  than  that  by  which 
one  acquired  title  the  later  deeds  cannot 
be  used  as  evidence  of  the  location  of  the 
disputed  line.  Summerfield  v.  White  [W.  Va.] 
46  S.  E.  154.  By  inducing  a  purchase  by 
representations  as  to  the  line.  Thompson 
V.  Borg,  90  Minn.  209,  95  N.  W.  896.  Where 
monuments  have  been  lost  and  parties  liv- 
ing In  the  vicinity  improved  with  reference 
to  a  corner  established  by  a  surveyor  ap- 
pointed by  a  court  commissioner.  Brutsche 
v.  Bowers  [Iowa]  97  N.  W.  1076.  Occupancy 
in  accordance  with  a  fence  recognized  as  a 
division  line  between  plaintiff's  land  and  a 
highway  for  more  than  fifteen  years,  and 
acquiescence  in   such  line  by  the  defendant. 


who  built  a  fence  on  his  side  of  the  high- 
way, estops  one  from  questioning  the  bound- 
aries of  the  highway.  Klinkefus  v.  Van- 
i-neter,  122  Iowa,  412,  98  N.  W.  286.  Charged 
with  notice  of  inconsistent  surveys.  Bryant 
V.   Main,    25   Ky.  L.  R.   1742,  77  S.  W.    680. 

11.  Thompson  v.  Borg,  90  Minn.  209.  95 
N.  W.  896. 

IS.     See  1  Curr.  L.  350. 

13.  Eakin  v.  Taylor  [W.  Va.]  47  S.  E. 
992. 

14.  By  prayer  in  answer  that  line  be  es- 
tablished. Killgore  v.  Carmichael,  42  Or. 
618,    72    P.    637. 

15.  Proceedings  under  Gen.  St.  §§  5823- 
5829,  complaint  making  all  persons  interest- 
ed in  adjoining  land  parties,  held  to  state 
a  cause  of  action.  Rook  v.  Donora  Min.  Co. 
[Minn.]  97  N.  W.  889.  It  is  discretionary 
with  the  court  to  stay  proceedings  when 
persons  not  interested  in  the  land  originally 
involved  are  not  made  parties  [Gen.  St.  1894. 
§   5825].      Id. 

16.  Not  a  possessory  action.  Heidman  v. 
Sequin.  110  La.  449,  34  So.  599.  Where  the 
answer  sets  up  title  and  both  parties  in- 
troduce evidence  thereof,  the  action  ceased 
to  be  possessory,  even  if  it  "was  such  orig- 
inally.    Id. 

17.  River  changed  its  channel  by  avul- 
sion. Rodriguez  v.  Hernandez  [Tex.  Civ. 
App.]    79   S.   W.    343. 

18.  See   1    Curr.   L.   351, 

19.  Charge  to  this  effect  was  improper. 
Masterson  v.  Ribble  [Tex.  Civ.  App.]  78  S. 
W.    358. 

20.  Peery's  Adm'r  v.  Elliott.  101  Va.  701). 
44    S.   E.    919. 

21.  Evidence  held  insufficient  to  shoiv 
that  a  survey  was  incorrect.  Watklns  v. 
Havighorst.  13  Okl,   128,  74  P.  318. 

22.  See   1   Curr.  L.    351. 

23.  Arising  when  an  effort  is  made  to  ap- 
ply them  to  the  land.  Sloan  v.  King  [Te.N. 
Civ.  App.]  77  S.  W.  48.  To  ascertain  the 
meaning  of  terms  In  a  deed  of  partition. 
Graves  v.   Broughton   [Mass.]    69  N.  E.   1083. 

24.  Resort  to  equity  unnecessary.  Sloan 
V.  King  [Tex.  Civ.  App.]   77  S.  W.  48. 
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vey/°  but  not  to  change  lines  and  corners,  where  the  field  notes  are  not  am- 
biguous.""  Evidence  that  a  certain  point  is  generally  reputed  to  be  a  corner  is 
admissible,''^  if  it  appear  to  have  been  of  such  interest  in  the  neighborhood  as 
to  have  provoked  diseussion.^^ 

Instructions.^^ — Where  boundaries  of  land  conveyed  by  patent  are  in  question 
the  court  should  instruct  as  to  the  effect  of  marked  lines  as  called.'"  It  is  no 
error  to  refuse  to  instruct  against  the  weight  of  evidence/^  or  on  a  point  which 
there  is  no  evidence  to  support.'^ 

Verdict  and  finding.^^ — A  decree  in  statutory  proceedings  to  determine  a 
boundary  is  conclusive,  if  not  appealed  from,  or  the  issue  of  title  raised.'*  So  a 
finding  that  a  boundary  has  been  acquiesced  in  for  ten  years  will  not  be  disturbed 
on  appeal,'^  but  a  verdict  which  establishes  a  boundary  against  the  weight  of  the 
evidence  will  be  set  aside."  One  not  a  party  to  a  suit  is  not  bound  therein  as  to 
any  determination  made  therein  as  to  the  boundary.'^ 

BOTTNTIES. 

The  Minnesota  sugar  bounty  act  is  unconstitutional,'*  and  no  obligation  rests 
on  the  state  to  pay  bounties  on  sugar  whose  culture  was  induced  by  the  act." 


25.  Trust  deed  did  not  describe  tlie  land 
by  courses  and  distances.  Nothing  to  sliow 
that  it  was  intended  to  embrace  a  mill  tract. 
Peery's  Adm'r  v.  Elliott,  101  Va.  709,  44  S. 
B.  919.  Where  the  calls  when  applied  to  the 
land,  disclose  a  latent  ambigruity.  Sloan  v. 
King  [Tex.  Civ.  App.]  77  S.  W.  48. 

Surveys  and  opinions  of  suirveyors :  Where 
a  survey  begins  and  ends  on  a  river  with 
other  corners  in  a  prairie,  adjoining  surveys 
made  subsequently  by  different  surveyors, 
in  which  the  prairie  corners  are  identified 
upon  the  ground  by  artificial  objects  called 
for  in  the  subsequent  field  notes,  but  not  in 
the  original  field  notes,  are  inadmissible. 
Matthews  v.  Thatcher  [Tex.  Civ.  App.]  76  S. 
W.  61.  But  where  the  beginning  corner  on 
a  river  cannot  be  identified  on  the  ground 
because  of  changes  in  the  river,  subsequent 
adjoining  surveys  identifying  the  prairie 
corners  are  admissible  to  Identify  the  be- 
ginning corner.  Id.  Declarations  of  a  per- 
son not  shown  to  be  in  a  position  to  know 
the  location  of  a  boundary  inadmissible.  Id. 
A  surveyor  who  made  experimental  surveys 
may  by  way  of  Introduction  state  that  cor- 
ners were  pointed  out  to  him  as  beginning 
corners  and  may  detail  conditions  disclosed 
by  his  survey.  Id.  Where  a  survey  must 
be  construed  on  Its  calls  for  courses  and  dis- 
tances, evidence  that  surveys  made  about  the 
same  time  contained  excessive  acreage  is  In- 
admissible.    Id. 

26.  Jamison  v.  New  York  &  T.  Land  Co. 
[Tex.  Civ.  App.]  77  S.  W.  969.  Where  dis- 
pute was  as  to  location  of  a  north  and  south 
line  a  question  as  to  a  quarter  line  was 
immaterial.  Pugh  v.  Schindler  [Mich.]  94 
N.  W.  1056. 

27.  Witness  may  state  that  a  spot  was 
pointed  out  to  him  as,  and  was  generally  re- 
puted to  be,  the  corner.  Matthews  v.  Thatch- 
er [Tex.  Civ.  App.]  76  S.  W.  61.  That  a 
corner  was  referred  to  In  subsequent  adjoin- 
ing surveys  and  its  east  line  made  a  county 
boundary  by  legislative  act  is  admissible  on 
the  issue  of  local  public  interest.     Id. 

28.  A  surveyor,  who  has  made  a  survey 
after  suit,   based  on  corners  pointed  out  by 


defendant,  cannot  state  that  other  surveys 
would  be  affected  by  changes  proposed  by 
the  plaintiff,  though  he  may  detail  the  con- 
ditions and  distances  disclosed  by  his  sur- 
vey. Matthews  v.  Thatcher  [Tex.  Civ.  App.] 
76  S.  W.  61.  Evidence  of  a  county  surveyor 
that  his  office  records  recognized  a  corner 
as  claimed  by  defendant  is  inadmissible.  Id. 
29.     See  1   Curr.   L.    352. 

80.  Whitehouse  Cannel  Coal  Co.  v.  Wells, 
26  Ky.  L.  R.   60,   74  S.  W.   736. 

81.  A  refusal  to  charge  that  a  crooked 
fence  is  better  evidence  than  a  recent  sur- 
vey is  proper,  especially  where  there  were 
traditions  and  alleged  agreements'  on  the  as- 
sumption that  it  was  not  the  true  line.  Pugh 
V.  Schindler  [Mich.]  94  N.  W.  1056.  An  in- 
struction authorizing  the  location  of  a  cor- 
ner of  a  subsequent  survey  by  reference  to 
the  corner  of  a  prior  survey  was  improper 
under  the  evidence.  Matthews  v.  Tha1;cher 
[Tex.  Civ.  App.]  76  S.  W.  61.  An  Instruction 
that  "It  will  not  do  to  permit  boundaries  tc 
be  disturbed  and  moved,  upon  a  survey  made 
from  an  assumed  starting  point,  without 
some  proof,  as  I  have  said,  of  its  being  a 
true  line  located  and  fixed  by  the  govern- 
ment survey"  is  not  objectionable  If  the  jury 
have  previously  been  instructed  that  the 
plaintiff's  case  must  be  established  by  a 
preponderance  of  evidence.  Pugh  v.  Schind- 
ler  [Mich.]   94  N.  W.   1056. 

32.  An  instruction  that  the  location  of  a 
stake  as  a  corner  was  the  controlling  In- 
quiry, and  if  the  jury  found  where  the  orig- 
inal surveyor  placed  it,  It  would  end  the 
controversy,  is  error,  as  the  call  for  the 
stake  could  not  control  the  distance  from 
the  beginning  corner.  Matthews  v.  Thatch- 
er [Tex.   Civ.  App.]   76   S.  W.  61. 

83.  See  1   Curr.   L.    352. 

84.  Laws  1893,  p.  44,  c.  22,  providing  for 
establishment  of  boundaries  by  special  pro- 
ceedings. Parker  v.  Taylor,  133  N.  C.  103, 
45   S.   E.   473. 

35.  Being  a  question  of  fact.  Oster  v. 
Devereaux  [Iowa]   98  N.  W.  579. 

36.  Where    the   jury   did    not   regard    the 
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The  action  of  a  state  auditor  refusing  to  issue  bounty  warrants  is  quasi  judicial 
and  may  be  reviewed  by  certiorari.*"  The  statute  governing  grant  of  new  trials 
generally  applies  to  suits  against  the  state  for  coyote  scalp  bounties." 

BBEACH  OF  MABSIAGE  FBOHISE. 

The  promise.*^ — A  proposal  by  one  party  and  an  acceptance  by  the  other, 
both  being  free  to  marry,  shows  a  promise.**  A  promise  can  be  shown  from  the 
character  of  correspondence,**  or  oral  declarations,*"  but  the  language  must  be 
clear.**  An  oral  contract  to  marry  is  within  the  statute  of  frauds,  unless  ex- 
cepted by  the  terms  of  the  statute.*^  The  promise  is  binding  according  to  all 
its  terms.*^  A  promise  of  marriage  in  consideration  of  illicit  sexual  intercourse 
is  void.*'  A  law  prohibiting  marriage  within  one  year  after  divorce  does  not  pro- 
hibit a  contract  to  marry."" 

Breach  and  defenses.^''- — After  a  distinct  refusal,  the  woman  is  not  obliged 
to  again  offer  herself  in  order  to  maintain  an  action."''  Where  one  of  the  parties 
without  excuse  fails  to  perform  his  agreement  at  the  time  fixed  for  the  ceremony, 
the  other  party  may  rescind  and  maintain  an  action  for  damages."'  Where  one 
of  the  parties  to  a  marriage  contract  discovers  that  the  other  is  of  immoral  char- 
acter, he  may  sever  the  relation  with  impunity;"*  but  if  he  enters  into  the  con- 
tract with  knowledge  of  all  the  facts,  he  may  not  do  so,""  and  illicit  relations 
induced  by  a  promise  to  marry  will  not  justify  a  breach  of  promise"*  nor  the 
fact  that  the  woman  was  guilty  of  apparently  unseemly  conduct."'     That  a  woman 


evidence     of     an     ancient     boundary     fence. 
Saunders  v.  Sutton  [N.  J.  Law]  55  A.  652. 

37.  A  city.  Dows  Real  Estate  &  Trust  Co. 
V.  Emerson  [Iowa]   99  N.  W.  724. 

38.  It  infringes  §  5,  art.  9,  prohibiting  the 
state  from  contracting  debts  except  as  there- 
in allowed,  and  §  10,  art.  9,  prohibiting  the 
state  from  lending  aid  to  any  private  indi- 
vidual. Minnesota  Sugar  Co.  v.  Iverson 
[Minn.]    97   N.   W.   454. 

Note:  Similar  acts  have  been  declared  un- 
constitutional in  Michigan  (Mich.  Sugar  Co. 
V.  Dix,  124  Mich.  674,  83  N.  W.  625),  and  the 
District  of  Columbia  (U.  S.  V.  Carlisle,  5  App. 
D.   C.    138). 

39.  40.  Minnesota  Sugar  Co.  v.  Iverson 
[Minn.]    97    N.    W.    454. 

41.  The  act  makes  the  general  rules  of 
civil  procedure  applicable.  San  Francisco 
Law  C&  Collection  Co.  v.  State,  141  Cal.  354, 
74  P.  104V. 

43.     See  1   Curr.   L.   353. 

43.  Broyhill  v.  Norton,  175  Mo.  190,  74  S. 
W.  1024. 

44.  Evidence,  letters  and  conduct,  pres- 
entation of  ring,  etc.,  held  sufficient  to  show 
a  promise  of  marriage.  Poehlmann  v.  Kertz, 
105  111.  App.  249;  Id.,  204  111.  418,  68  N.  B. 
467. 

45.  In  February,  1901,  the  parties  had 
agreed  to  marry  In  March,  1902.  In  June, 
1901,  the  man  said,  "I  intend  to  marry  you 
as  I  promised.  In  March  we  will  go  to 
the  farm  and  live  right."  Held  to  constitute 
a  new  promise,  and  not  a  mere  rehearsal 
of  the  terms  of  a  contract  void  under  the 
statute  of  frauds.  Parrish  v.  Parrish,  67 
Kan.   323,   72  P.  844. 

46.  Evidence  of  correspondence  held  not 
sufficient  to  sustain  a  promise  of  marriage. 
Johansen  v.  Modahl   [Neb.]   94  N.  W.  532. 

47.  By    the    terms    of    the    contract,    the 


marriage  viras  not  to  take  place  for  three 
years.  Haslam  v.  Barge  [Neb.]  96  N.  W.  246. 
Evidence  of  correspondence,  etc.,  held  not 
to  establish  a  written  contract  to  marry.    Id. 

48.  Ceremony  to  be  performed  according 
to  rules  and  customs  of  a  particular  church. 
Waneck  v.  Kratky  [Neb.]   96  N.  W.  651. 

49.  No  recovery  can  be  had  for  breach. 
Edmonds  v.  Hughes,  24  Ky.  L.  R.  2467,  74 
S.  W.  283. 

60.  Buelna  v.  Ryan,  139  Cal.  630,  73  P. 
466. 

51.  See  1  Curr.  L.  253,  n.  2,  3. 

NOTE.  PreviouH  engajireinent  or  marriage: 
That  defendant  was  at  the  time  of  making 
the  promise  affianced  to  another  (Roper  v. 
Clay,  18  Mo.  383;  Albertz  v.  Albertz,  78  Wis. 
72,  47  N.  W.  95),  or  was  then  married  to  an- 
other is  no  defense,  if  plaintiff  was  ignorant 
of  such  fact  at  the  time  of  accepting  the 
promise  (Kelley  v.  Riley,  106  Mass.  339;  Pol- 
lock  V.   Sullivan,   53   Vt.    B07). 

52.  Broyhill  v.  Norton,  175  Mo.  190,  74  S. 
W.  1024. 

53.  It  was  agreed  that  marriage  was  to 
be  performed  at  a  certain  date  and  hour. 
The  groom  failed  to  appear.  Waneck  v. 
Kratky  [Neb.]  96  N.  W.  651. 

54.  Williams  v.  Fahn,  119  Iowa,  746,  94 
N.  W.  252;  Welker  v.  Metcalf  [Pa.]  58  A. 
687;  Edmonds  v.  Hughes,  24  Ky.  L.  R.  2467. 
74  S.  W.  283.  No  proof  of  speclflo  acts  ol 
immoral  nature  is  necessary.  Williams  v. 
Fahn,  119   Iowa,  746,  94  N.   W.   252. 

55.  A  gentleman  74  years  old  contracted 
to  marry  a  deaf  and  dumb  woman  aged  45, 
of  shady  character.  She  was  allowed  to 
recover  $1,500.00.  Williams  v.  Fahn,  119 
Iowa,  746,  94  N.  W.   252. 

56.  Broyhill  V.  Norton,  175  Mo.  190,  74  S. 
W.   1024. 

57.  That    the    woman    visited    houses    of 
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subsequent  to  the  contract  became  incapable  of  procreation  is  a  defense.^'  A. 
petition^'  which  states  that  plaintiff  was  at  the  place  designated  during  the  month 
the  ceremony  was  to  be  performed  and  was  ready  to  carry  out  her  part  of  the 
agreement  is  sufficient.'"'  A  complaint  need  not  allege  that  plaintifE  was  willing 
to  marry  defendant  up  to  the  time  of  the  filing  thereof."^ 

Limitations  run  against  the  action  from  the  time  of  breach  and  not  from  the 
time  of  making  the  contract."^ 

Damages;  aggravation  and  mitigation.^^ — Evidence  of  seduction  is  admis- 
sible, though  not  charged  in  the  declaration."*  In  computing  damages,  the  jury 
are  entitled  to  consider  the  entire  course  of  conduct  of  the  parties/'  a  subsequent 
ofEer  to  marry,  made  in  good  faith,  together  with  the  circumstances  under  which 
the  breach  occurred,""  where,  in  the  trial  of  the  case,  the  man  seeks  to  blacken 
the  character  of  the  woman,"^  and  it  need  not  be  shown  that  he  was  actuated  by 
malice  in  making  the  charge."'  The  general  reputation  for  wealth  as  distin- 
guished from  the  actual  circumstances  is  not  a  proper  matter  to  be  taken  into 
consideration  in  estimating  damages.""  The  measure  of  damages  to  be  recovered 
is  a  sum  sufficient  to  compensate  for  the  breach  of  contract  and  for  any  mortifica- 
tion of  feelings  suffered.'" 


assignation  is  no  defense  If  she  visited  tliem 
for  a  moral  purpose.  Broyhlll  v.  Norton, 
175  Mo.    190,    74   S.  W.   1024. 

58.  Edmonds  v.  Hughes,  24  Ky.  Li.  R.  2467. 
74  S.  W.   283. 

NOTEl.  fi^raudalent  concealment  of  facts  as 
defense:  In  the  case  of  Van  Houten  v.  Morse. 
162  Mass.  414,  38  N.  B.  705,  44  Am.  St.  Rep. 
37S,  it  was  held  that  although  a  woman  is 
under  no  obligation  on  accepting  an  offer 
of  marriage  to  voluntarily  disclose  the  cir- 
cumstances of  her  past  life,  if  she  assumes 
to  do  so,  any  concealment  operates  as  a 
fraud,  justifying  the  man  in  refusing  to  per- 
form. Citing  Short  v.  Currier,  153  Mass.  182, 
26  N.  B.  444;  Burns  v.  Dockray,  156  Mass. 
136,  30  N.  B.  651;  Atwood  v.  Chapman,  68  Me. 
38;  Devoe  v.  Brandt,  53  N.  T.  462.  Apply- 
ing this  rule,  it  was  held  that  failure  to 
fully  disclose  the  circumstances  of  a  pre- 
vious divorce  and  the  fact  that  her  fam- 
ily had  some  negro  blood  justified  a  breach, 
though  in  the  absence  of  such  concealment, 
such   facts  would  not  be  a  justification. 

59.  See  1  Curr.   L.   354,  n.   8,  9. 

60.  The  ceremony  was  to  take  place  at 
Mlddlesborough,  in  July,  date  not  mentioned. 
PlaintifE  remained  there  the  entire  month. 
Grubbs  v.  Pence,  24  Ky.  L.  R.  2183.  73  S. 
W.  785.  The  fact  that  an  order  in  favor  of 
plaintiff  had  been  paid  at  a  different  place 
was  inadmissible  to  show  that  she  was  not 
at   Mlddlesborough.      Id. 

61.  Alleging  that  defendant  refused  to 
marry  up  to  that  time  is  sufficient.  Buelna 
V.  Ryan,  139  Cal.   630,   73  P.  466. 

ea.  Buelna  v.  Ryan,  139  Cal.  630,  73  P. 
466. 

63.  See  1   Curr.   L,.    354,   n.   10-14. 

64.  Poehlmann  v.  Kertz.  105  111.  App.  249, 
It  is  not  error  to  admit  evidence  of  a  pre- 
vious contract,  void  as  being  within  the 
statute  of  frauds,  to  corroborate  testimony 
of  a  new  promise.  Parrish  v.  Parrish.  67 
Kan.  323,  72  P.  844.  But  it  is  discretion- 
ary with  the  court  as  to  how  much  of  this 
previous  Intercourse  Is  to  be  admitted.  Id. 
See  1  Curr.  L.  364,  n.  9. 

65.  That  the  man  had  her  announce  the 
fngagement,  and  after  assurance  of  marriage 


seduced  her.  His  disregard  for  the  virtue 
"f  a  woman  who  trusted  him.  Poehlmann 
V.   Kertz,   105   111.  App.   249. 

66.  After  tlie  complaint  was  served,  de- 
fendant renewed  his  offer  .to  marry  and 
stated  as  his  reason  for  not  keeping  the 
promise  that  his  son  had  gone  blind  and  that 
he  could  not  give  plaintifE  the  attention  she 
deserved  as  his  wife.  MoCarty  v.  Heryford, 
126   F.    46. 

67.  By  charges  of  unchastlty.  Broyhlll  v. 
Norton,  176  Mo.  190,  74  S.  W.  1024. 

Note:  To  the  same  effect  see  Kelley  V. 
Highfleld,  15  Or.  277,  14  P.  744;  Reed  v. 
Clark,  47  Cal.  203;  Davis  v.  Slagle,  27  Mo. 
603;   Thorn  v.   Knapp,   42  N.  T.   476. 

68.  Broyhill  v.  Norton,  175  Mo.  190,  74  S. 
W.   1024. 

69.  Johansen  v.  Modahl  [Neb.]  94  N.  W. 
532.  Where  evidence  of  settlement  and  the 
benefits  claimed  by  defendant  was  conflict- 
ing, a  verdict  for  plaintiff  was  not  dis- 
turbed. Williams  v.  Pahn,  119  Iowa,  746,  94 
N.  W.    2G2. 

ro.  Grubbs  v.  Pence,  24  Ky.  D.  R.  2183. 
73  S.  W.  785.  Man  74  years  old  promised 
to  marry  a  deaf  and  dumb  woman  of  45. 
Verdict  of  .fl^500.00  not  disturbed.  Williams 
V.  Pahn,  119  Iowa,  746,  94  N.  W.  252.  Ver- 
dict for  $22,500.00  held  excessive  where  de- 
fendant was  worth  only  $50,000.00,  especial- 
ly where  offer  of  marriage  was  renewed 
after  commencement  of  the  action,  and  where 
the  only  matter  in  aggravation  of  damages 
was  seduction,  which  was  not  made  until 
after  the  renewal  offer,  and  this  was  not 
sustained  by  the  evidence.  McCarty  v.  Hery- 
ford. 126  F.  46.  Defendant  was  a  railway 
mail  clerk  and  his  only  property  was  a  house, 
not  paid  for.  Verdict  for  $25,000.00  was  ex- 
cessive. Broyhill  v.  Norton,  175  Mo.  190,  74 
S.  W.   1024. 

NOTE.  Kxemplary  damas'ca:  Actions  for 
breach  of  promise  of  marriage  form  an  ex- 
ception to  the  rule  that  exemplary  damages 
lire  recoverable  only  in  case  of  tort.  Chellis 
V.  Chapman,  125  N.  T.  214.  26  N.  B.  308;  Mc- 
pherson v.  Ryan,  59  Mich.  33,  26  N.  E.  321. 
The  breach  must  have  been  wanton  or  ma- 
licious  or   accompanied   by   circumstances    of 
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Liability  of  third  person  inducing  breach. — A  parent  is  not  liable  to  his  son  s 
fiance  for  inducing  him  to  break  his  contract  to  marry  her."  Her  remedy  against 
the  parent  is  an  action  for  slander.'"' 

BRIBERY. 

Nature  and  elements  of  offense.''^ — Bribery  is  the  giving,  offering,  or  receiving 
of  anything  of  value,  or  any  valuable  service,  intended  to  influence  a  public  officer 
or  agent,  de  facto,"  or  de  jure,  in  the  discharge  of  his  legal  duty;'"*  the  true  test 
being  whether  the  matter  is  before  the  officer  in  his  official  capacity,  or  is  one 
that  may  be  brought  before  him  in  such  capacity."  An  analogous  offense  is 
created  by  the  Federal  statute  prohibiting  Federal  officers  from  receiving  private 
compensation  for  services  in  respect  to  any  matter  in  which  the  United  States  is 
interested."  Bribery  was  an  indictable  offense  at  cominon  law,'*  and  there  was 
no  difference  in  liability  between  the  giver  and  the  receiver."  Under  the  Mis- 
souri statute,  an  offer  to  give  a  bribe  is  as  illegal  as  the  giving  of  one,^"  and  one 
may  be  guilty  as  an  accessory  who  Imowingly  assists  in  the  escape  of  one  guilty 
of  bribery.*^  The  Indiana  constitutional  provision  rendering  ineligible  for  office 
one  who  gives  or  offers  an  election  bribe  does  not  refer  to  a  primary  election.*^ 
The  Federal  statute  on  bribery  for  a  valuable  consideration  covers  only  some  val- 
uable thing  like  money,  property,  or  notes.'^ 

Indictment.^* — The  indictment  must  be  direct  and  definite,*"  and  must,  on 


aggravation.  Dupont  v.  McAdow,  8  Mont. 
220,    9  P.   925. 

71.  Leonard  v.  Whetstone  [Ind.  App.]  68 
N.   E.    197. 

73.  The  parents  made  false  and  slander- 
ous charges  against  her.  Leonard  v.  "Whet- 
stone   [Ind.   App.1    68   N.   B.   197. 

73.  See  1   Curr.  L.    354. 

74.  A  de  facto  officer  may  be  bribed. 
State   V.   Butler    [Mo.]    77   S.   W.    560. 

75.  Pen.  Code,  5  72.  People  v.  "Van  Do 
Carr,  87  App.  DIv.  386,  84  N.  T.  S.  461.  A 
justice  of  the  peace  who  receives  money  in 
consideration  of  not  instituting  a  prosecu- 
tion is  guilty  of  bribery,  where  a  legal  duty 
existed  to  begin  such  prosecution.  Mora- 
wietz  V.  State   [Tex.  Cr.  App.]   80  S.  W.  997. 

76.  People  v.  McGarry  [Mich.]  99  N.  W. 
147;  State  v.  Lehman  [Mo.]  81  S.  W.  1118. 
The  test  of  one's  being  an  ofBcer  is  that 
the  incumbent  in  his  independent  capacity 
is  clothed  with  some  part  of  the  sovereign- 
ty of  the  state,  to  be  exercised  in  the  in- 
terest of  the  public  and  required  by  law. 
Barker  v.  State  [Ohio]  68  N.  E.  575.  An 
attempt  to  influence  one's  vote  on  a  ques- 
tion which  could  not  lawfully  come  before 
him  does  not  constitute  bribery.  The  St. 
Louis  board  of  health  has  no  authority  to 
let  a  contract  of  the  disposal  of  garbage 
[Rev.  St.  1899,  §  2089].  State  v.  Butler  [Mo] 
77  S.  W.  560.  One  is  not  guilty  of  bribery 
as  a  "member  of  Congress,"  before  he  has 
been  accepted  as  a  member  thereof  and  as- 
sumed his  duties.  Where  the  prosecution's 
opening  statement  admits  a  fact  which  must 
prevent  a  conviction,  the  court  may  on  its 
own  motion  direct  a  verdict  for  the  accused. 
U.  S.  V.  Dietrich,  126  F.  676.  A  Federal  In- 
dian agent  may  be  guilty  of  bribery  as  an 
officer  of  the  United  States  [U.  S.  Comp.  St. 
1901,  p.  3709].  Sharp  v.  U.  S.,  13  Okl.  522, 
76  P.  177.  An  accountant  employed  by  a 
board    of    revision    is    a    city    employe    and 


may  be  guilty  of  bribery  as  such  [Rev.  St. 
1892,  §  6900].  Barker  v.  State  [Ohio]  68  N.  E. 
575.  A  city  attorney  is  punishable  under  a 
statute  on  bribery  of  judicial  and  executive 
officers  [Comp.  Laws,  §  11,312].  People  v. 
Salsbury   [Mich.]    96  N.   W.    936. 

77.  Rev.  St.  §  5480.  An  inquiry  by  the 
postoffice  department  as  to  the  propriety  of 
issuing  a  "fraud  order"  is  within  the  stat- 
ute.     U.   S.   V.   Burton,    131   P.   552. 

78.  In  the  early  days  it  was  limited  to 
judicial  officers  or  those  engaged  in  the 
administration  of  justice,  but  was  later  ex- 
tended to  all  public  officers.  People  v.  Van 
De  Carr,  87  App.  Div.  386,  84  N.  T.  S.  461. 
Bribery  at  election  of  members  of  parliament 
was  a  common-law  offense  and  so  probably 
at  municipal  elections.  Doyle  v.  Kirby,  184 
Mass.  409,   68  N.  E.  843. 

79.  Pub.  St.  1881,  c.  7,  §§  60,  61;  Gen.  St. 
c.  7,  §  31.  Doyle  v.  Kirby,  184  Mass.  409,  68 
N.  E.   843. 

80.  There  need  be  no  actual  tender  nor 
an  offer  to  give  any  definite  amount  [Rev. 
St.  1899,  §  2043].  State  v.  Woodward  [Mo.] 
81    S.   W.    857. 

81.  One  charged  as  an  accessory  has  the 
burden  of  proving  himself  within  the  class 
of  persons  exempt  under  Rev.  St.  1899,  §  2365. 
State  V.  Miller   [Mo.]   81  S.  W.   867. 

82.  Const,  art.  2,  §  6.  Under  section  2327 
Burns'  Rev.  St.  1901,  on  bribery  at  a  primary 
election,  a  conviction  is  necessary  before 
one  is  Ineligible  for  office.  Gray  v.  Seitz 
[Ind.]    69  N.   B.   456. 

83.  A  non-negotiable  Instrument,  made 
invalid  by  statute,  is,  not  "property"  nor 
"valuable  consideration"  [U.  S.  Comp.  St. 
1901.  p.  1212].  U.  S.  V.  Miller,  125  F.  520;  U. 
S.  V.  Driggs,  125  P.  520. 

84.  See   1  Curr.  L.   364. 

85.  Const,  art.  1,  §  6;  Gen.  St.  1894,  § 
7241;  Gen.  St.  1894,  5  7247.  State  v.  Ames 
[Minn.]    98   N.   W.    190. 


528 


BKIBERY. 


3  Cur.  Law. 


its  face,  by  plain  allegations,  not  by  inference  merely,  charge  some  act  consti- 
tuting bribery,*"  but  if  it  substantially  follows  the  language  of  the  statute  it  is 
sufficient.'^  It  will  not  be  uncertain  because  it  states  that  part  of  the  money  was 
paid  by  persons  unknown  to  the  grand  jury,*'  nor  bad, for  duplicity  because  it 
alleges  that  several  persons  contributed  to  the  fund  used  as  a  bribe,**  nor  defect- 
ive in  charging  bribery  of  a  city  attorney  in  a  matter  which  might  properly  come 
before  him.*"  An  indictment  for  corruptly  agreeing  with  others  to  vote  in  a 
specified  manner  need  not  charge  the  defendants  separately,*^  and  an  allegation 
that  defendant  had  not  been  a  resident  of  or  usually  resident  within  the  state 
since  the  com  mission  of  an  offense,  properly  raises  an  avoidance  of  the  bar  of 
limitations,  and  is  not  defective  as  pleading  in  the  alternative.*" 

Evidence.^" — All  testimony  tending  to  show  the  receiving  of  the  bribe  is  ad- 
missible as  bearing  on  the  corpus  delicti,**  likewise  evidence  that  defendant  at- 
tempted to  suppress  testimony  or  induce  perjury,*^  and  evidence  of  other  crimes 
by  the  accused  is  admissible  where  there  is  a  logical  connection  with  the  offense 
charged."  The  voluntary  admissions  of  defendant  may  be  received,*'  and  con- 
versations in  furtherance  of  a  bribery  conspiracy  are  admissible  though  held  in 
defendant's  absence,**  or  though  in  defendant's  presence  and  a  conspiracy  be  not 
.proven.**  On  a  charge  of  corruptly  forming  a  voting  agreement  with  others,  the 
state  need  not  show  the  guilt  of  each  of  the  alleged  conspirators.^ 

Trial  and  instructions.^ — The  accused  is  not  entitled  to  a  separate  trial  on 
the  issue  of  limitations.' 

The  court  may  charge  the  jury  to  consider  defendant's  interest,  in  weighing 
his  testimony,*  and  it  is  sufficient  that  the  court  charged'  a  consideration  of  all 
the  evidence  and  that  certain  testimony  as  to  defendant's  good  character  was 


86.  It  should  charge  with  certainty  and 
precision  all  the  facts  necessary  to  consti- 
tute the  offense  and  must  conform  to  the 
language  or  state  all  the  facts  which  bring 
it  within  the  terms  of  the  statute.  State  v. 
Schnettler  [Mo.]  79  S.  "W.  1123.  The  indict- 
ment should  possess  sufficient  certainty  to 
apprise  the  defendant  of  the  offense  with 
which  he  is  charged.  Sharp  v.  tl.  S.,  13  Okl. 
522,  76  P.  177.  The  indictment  for  bribery 
on  election  must  express  the  exact  legal 
status  of  the  position  the  person  seeks. 
Held  fatal  that  the  indictment  charged  brib- 
ery on  an  election  "for  the  office  of  con- 
gress," there  being  no  such  office.  Allison 
V.  State  [Tex.  Cr.  App.]  78  S.  W.  1065.  In- 
dictment of  United  States  senator  for  re- 
ceiving compensation  for  services  for  client 
in  inquiry  before  postal  department  held 
sufficient.     U.   S.  v.  Burton,  131  P.   552. 

87.  An  Indictment  charging  bribery  in 
connection  with  leases  need  not  describe  the 
land,  give  the  number  of  the  lease,  name  of 
the  lessee,  quantity  of  each  nor  condition 
of  contract.  Sharp  v.  U.  S.,  13  Okl.  522,  76 
P.   177. 

88.  89.  State  v.  Ames  [Minn.]  98  N.  W. 
190. 

90.  It  was  the  duty  of  the  city  attorney 
to  advise  properly  regarding  the  contract, 
and  It  Is  Immaterial  that  the  council  could 
not  lawfully  have  entered  upon  such  a  con- 
tract. People  V.  McGarry  [Mich.]  99  N.  "W. 
147. 

91,  Rev.  St.  1899,  5  2531,  provides  that  an 
indictment  shall  not  be  Invalid  for  defects 
therein  unless  tending  to  substantially  prej- 


udice  defendant's   rights.      State   v.   Lehman 
[Mo.]   81  S.  W.  1118. 

92.  Rev.  St.  1899,  §  2421.  State  V.  Snyder 
[Mo.]    82   S.   W.    12. 

93.  See  1   Curr.  L.  355. 

94.  People  v.  McGarry  [Mich.]  99  N.  W. 
147. 

95.  People  v.  Salisbury  [Mich.]  96  N.  W. 
936. 

96.  State  V.  Schnettler  [Mo.]  79  S.  W. 
1123.  Evidence  of  other  crimes  is  admis- 
sible when  it  tends  directly  or  indirectly 
to  establish  the  defendant's  guilt  of  the 
crime  charged  in  the  indictment  on  trial  or 
some  essential  ingredient  of  such  offense. 
State  V.   Ames,    90   Minn.    183,    96   N.   W.    330. 

97.  A  valuable  discussion  on  vpluntary 
admissions.  State  v.  Woodward  [Mo.]  81  S. 
"W.   857. 

98.  There  being  abundant  evidence  of  the 
conspiracy  of  bribery  and  defendant's  con- 
nection with  it,  the  court  properly  admitted 
evidence  of  the  actions  of  the  other  con- 
spirators before  defendant's  complicity  was 
shown.  People  v.  McGarry  [Mich.]  99  N.  W. 
147;  State  v.  Ames,  90  Minn.  183,  96  N.  W 
330. 

99.  State  v.  Lehman  [Mo.]   81  S.  W.  1118. 

1.  Hence  it  is  immaterial  whether  one  of 
those  accused  was  a  de  Jure  or  a  de  facto 
officer.  State  v.  Lehman  [Mo.]  81  S.  W. 
1118. 

2.  See    1   Curr.    L.    355. 

3.  Bribery  is  within  the  three-year  lim- 
itation Imposed  by  Rev.  St.  1899,  ;  2419. 
State  V.  Snyder   [Mo.]   82  S.  W.   12. 

4.  State  V.  Ames,  90  Minn.  183.  96  N.  W. 
330 


3  Cur.  Law. 


BRIDGES  §  2. 


529 


competent."  The  issues  should  be  clearly  presented,*  but  an  instruction  that  one 
may  commit  bribery  in  the  interests  of  a  company  only  if  employed  by  its  direct- 
ors was  properly  refused.' 

BBIBGES. 


§  S.     Establishment,        Construction,       and 
Maintenance  by  Private  Enterprise  (E^Sl). 
§  6.     Injuries  from  Defective  Bridges  (531). 
i  7,     Injuries  to  Bridges  (535), 


I  1.     R«gruIatlon  and  Control  (529). 

i  2.  Elstabllshment  and  Ijocatlon  by  Pub- 
lic Agencies  (529). 

§  3.     Contracts  and  Construction  (530). 

i  4.  Public  Liability  for  Cost  and  main- 
tenance  (530). 

§  1.  Regulation  and  control. — ^Until  congress  acts,  the  power  of  the  state 
over  bridges  over  its  navigable  streams  is  plenary,*  and  congress  did  not  intend 
by  the  river  and  harbor  act  of  1899  to  deprive  the  states  of  their  right  to  say 
what  structures  should  be  built  in  navigable  streams  wholly  within  their  limits," 
nor  deprive  the  owner  of  a  bridge,  previously  erected,  of  the  right  to  make  re- 
pairs.^" A  railroad  by  the  mere  fact  of  its  incorporation  is  not  empowered  to 
bridge  a  navigable  stream  without  consent  of  the  legislature.^^  A  bridge  cannot 
be  construed  to  be  a  ferry,  but  it  may  well  be  a  substitute  for  a  ferry  when  it  was 
manifestly  so  intended.^^  A  statute  providing  for  the  setting  aside  of  the  tolls 
of  a  bridge  connecting  two  towns  for  the  purpose  of  building  a  free  bridge  is  in- 
valid where  it  mentions  only  one  of  the  towns,  they  being  joint  owners  of  the  tolls.^* 

§  3.  Establishment  and  location  by  public  agencies.^* — A  petition  of  resi- 
dent tax  payers  is  the  usual  means  of  setting  in  motion  the  procedure  for  build- 
ing bridges  by  public  authority,^"  and  a  limit  on  the  amount  that  may  be  ex- 
pended without  the  authority  of  the  electors  interested,  expressed  by  vote,  is  fre- 
quently set.^'  Statutes  often  require  that  plans  and  specifications  be  adopted  in 
advance  of  the  letting  of  the  contract,^'^  and  the  advertisement  and  contract  must 
be  based  upon  such  plans.^'  The  approval  of  the  general  plan  of  a  bridge  by  the 
proper  boards  or  bodies  does  not  prevent  changes  in  detail  thereafter.^* 


5.  The  court  need  not  specifically  say  that 
the  Jury  must  consider  the  evidence  as  to 
defendant's  good  character.  State  v.  Ames, 
90  Minn.    183,    96   N.    "W.    330. 

6.  Instructions  that  the  jury  need  not 
consider  whether  defendant  was  an  inhabi- 
tant of  the  state,  and  that  the  fact  of  his 
being  an  Inhabitant  thereof  and  having  a 
home  therein  had  no  bearing  as  to  whether 
he  was  usually  a  resident  thereof,  are  mis- 
leading where  an  Issue  Is  made  as  to  the 
exception  to  the  limitation.  Rev.  St.  1899,  § 
2421,  provides  that  the  statute  of  limita- 
tions shall  not  run  while  the  defendant  Is 
not  an  inhabitant  of  or  usually  resident 
within  the  state.  State  v.  Snyder  [Mo.]  82 
S.  "W.  12. 

7.  The  evidence  was  clear  that  he  was 
a  criminal  agent  of  the  company  under  or- 
ders of  its  president.  State  v.  Faulkner,  176 
Mo.   546,   75   S.  W.    116. 

8.  Power  of  congress  over  bridges  over 
navigable  waters.  Cummlngs  v.  Chicago,  188 
U.  S.  410,  23  S.  Ct.  472.  In  the  absence  of 
congressional  legislation,  a  state  may  au- 
thorize the  building  of  a  bridge  over  a  nav- 
igable Interstate  stream.  Kansas  City,  etc., 
R.  Co.  V.  Wiygul  [Miss.]  33  So.  965.  See 
Navigable   Waters,   2   Curr.   L.    994. 

9.  Under  existing  legislation,  the  right  to 
erect  a  bridge  or  other  structure  in  a  nav- 
igable water  of  the  United  States,  wholly 
within   the   limits    of   a   state,    depends   upon 
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the  concurrent  or  Joint  assent  of  the  state 
and  national  governments.  Elver  &  Harbor 
act  of  1899.  Cummlngs  v.  Chicago,  188  U.  S. 
410,  23  S.  Ct.  472,  47  Law.  Ed.  525;  Calu- 
met G.  &  E.  Co.  V.  Chicago,  188  U.  S.  431,  23 
S.  Ct.  477,  47  Law.  Ed.   632. 

10.  Kansas  City,  etc.,  E.  Co.  v.  Wiygul 
IMlss.}   33  So.  966. 

11.  Dundalk,  etc.,  E.  Co.  v.  Smith  97  Md. 
177,  E4  A.  628. 

12.  Where  so  substituted.  It  will  be  char- 
ged with  a  license  or  privilege  of  free  pas- 
sage resting  on  the  ferry.  Du  Pont  v.  Char- 
leston Bridge  Co.,  65  S.  C.  524,  44  S.  B.  86. 

13.  City  of  Shreveport  v.  Tldwell  [La.]  36 
So.  312. 

14.  See  1  Curr.  L.  355. 

15.  Where  a  petition  for  the  construction 
of  a  bridge  Is  presented  to  a  board  of  super- 
visors at  a  regular  session  and  denied,  a  new 
petition  may  be  presented  and  granted  at  an 
adjourned  session  without  reconsidering  the 
former  action.  Ionia  County  Sup'rs  v.  Ionia 
Circuit  Judge  [Mich.]  96  N.  W.  497. 

10.  A  statutory  provision  that  when  it  is 
necessary  to  raise  a  sum  in  excess  of  $2,000 
for  building  any  bridge  in  a  township,  the 
question  shall  be  submitted  to  a  vote  of 
electors,  does  not  apply  to  the  construction 
of  bridges  partly  within  two  townships. 
Ionia  County  Sup'rs  v.  Ionia  Circuit  Judge 
[Mich.]    96  N.  W.    497. 

17,  18.  Clark  v.  Lancaster  County  [Neb.] 
96  N.  W.  593. 
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§  3.  Contracts  and  construction.^" — As  in  tlie  case  of  other  public  con- 
tracts, it  is  usually  prescribed  by  statutes  that  contracts  for  bridges  shall  be  let 
only  upon  competitive  bids;''^  where,  however,  express  authority  to  so  build  a 
bridge  is  given,  competitive  bidding  is  not  necessary.^^  A  board  of  supervisors 
having  contracted  for  the  erection  of  a  bridge,  it  could  contract  without  advertis- 
ing for  new  bids  for  extra  work  found  necessary  during  its  construction,  where 
it  pertained  to  a  necessary  part  of  the  bridge."'  In  Nebraska,  no  authority  exists 
for  repairing  by  annual  contract,  and  where  a  repair  job  amounts  to  more  than 
$100,  it  must  be  done  by  advertising  for  bids,  based  upon  plans  and  specifications 
previously  adopted.^* 

Since  the  presumption  is  that  public  oflBcials  observe  and  obey  the  law,  a 
.complaint  need  not  allege  that  the  bridges,  to  recover  compensation  for  which 
suit  is  brought,  were  such  as  could  be  lawfully  erected  by  the  defendant  board,^° 
but  an  instruction  that  if  the  plaintiffs  built  the  bridge  on  a  public  road,  they 
were  entitled  to  recover  its  reasonable  value,  though  the  county  had  not  entered 
into  any  contract  for  its  construction,  is  erroneous.^' 

§  4.  Public  liability  for  cost  and  maintenance." — The  question  which  of 
two  municipalities  or  in  what  proportion  they  shall  bear  the  expense  of  main- 
taining a  bridge  most  frequently  arises  with  relation  to  bridges  over  streams  form- 
ing the  boundary  between  counties,"*  towns,"'  or  cities,'"  and  bridges  on  highways 
forming  the  boundary  line.''^  This  joint  liability  is  statutory,  and  proceedings 
to  enforce  it  must  follow  the  statute;'"  but  where  the  liability  exists,  it  is  imma- 


19.  Sanborn  v.  Llndenthal,  41  Misc.  564,  S5 
N.  Y.  S.   206. 

ao.     See  1   Curr.  L.   355. 

21.  Clark  V.  Lancaster  County  [Neb.]  96 
N.  W.  593.  County  commissioners  can  exer- 
cise no  powers  not  expressly  given  by  stat- 
ute, and  statutory  requirements  relative  to 
advertising  for  bids  must  be  complied  with. 
State  V.  Snyder,  2  Ohio  N.  P.  (N.  S.)  261. 
The  cost  of  the  substructure  must  be  esti- 
mated In  determining  the  cost  of  the  bridge. 
Under  Rev.  St.  §  796.  When  cost  of  bridge 
was  less  than  $1,000.00  county  commission- 
ers could  let  contract  without  advertising  for 
bids.  Cost  of  substructure  was  not  figured 
In.  Id.  See  Public  Contracts,  2  Curr.  L. 
1285,  n.  87. 

22.  Knowles  V.  New  York,  176  N.  T.  430, 
68   N.   B.   860. 

23.  Fenders,  or  clusters  of  piles  above 
and  below  the  bridge,  but  totally  discon- 
nected therefrom  are  not  such  a  necessary 
part  of  the  bridge.  Marlon  County  v.  Fox- 
worth   [Miss.]    36   So.   36. 

24.  Clark  v.  Lancaster  County  [Neb]  96 
N.  W.  593. 

25.  Bayne  v.  Wright  County  Com'rs,  90 
Minn.   1,  96  N.  W.  456. 

26.  Howard  County  v.  Lambright  [Ark.] 
80  S.  W.  148. 

27.  See   1   Curr.  L.   355. 

28.  State  V.  Thomas  [Mo.]  82  S.  W.  106; 
Queen  Anne's  County  Com'rs  v.  Talbot  Coun- 
ty Com'rs  [Md.]  57  A.  1;  In  re  Newark  Plank 
Road  and  Bridges,  63  N.  J.  Bq.  710,  53  A.  5. 
When  the  legislature  refers  to  streams 
which  divide  counties,  it  must  be  under- 
stood as  meaning  streams  in  which  are 
situated  the  boundary  lines  which  divide 
the  counties.  Dodge  County  v.  Saunders 
County  [Neb.]  97  N.  W.  617.  Where  a  bridge 
over  a  stream  which  divides  two  counties 
is  a  charge  upon  each,  it  Is  the  duty  of  the 


county  board  of  either  county,  when  notified 
in  writing  by  the  other,  to  join  in  a  con- 
tract for  the  repairs  of  the  bridge,  to  either 
comply  with  the  notice  by  joining  In  the 
contract  or  unequivocally  refuse  to  do  so. 
Iske  V.  State  [Neb.]  100  N.  W.  315.  See  1 
Curr.  L.   356,  n.   20  et    seq. 

29.  Town  of  Bast  Pishkill  v.  Wappinger, 
89  N.  Y.  S.  699. 

30.  A  toll  bridge  between  two  cities  di- 
vided by  a  river,  being  converted  into  a 
highway,  must  be  maintained  by  the  two 
cities.  State  v.  Bangor,  98  Me.  114,  56  A. 
589. 

31.  A  county  can  become  obligated  to 
contribute  towards  the  expenses  of  building 
a  bridge  over  a  stream  upon  a  boundary 
line  between  Itpelf  and  another  county, 
either  by  entering  in  the  first  Instance  Into 
a  joint  contract  for  the  construction  of 
such  bridge  in  the  manner  prescribed  by 
statute,  or  by  subsequently  ratifying  a  con- 
tract for  that  purpose.  Saline  County  v. 
Gage  County  [Neb.]  97  N.  W.  583.  When 
the  county  boards  of  adjoining  counties 
have  attempted  to  enter  into  a  joint  contract 
for  the  purpose  of  building  a  bridge,  but 
by  reason  of  the  neglect  of  requisite  formal- 
ities one  of  such  counties  falls  of  becoming 
obligated  thereby,  and  the  other  In  good 
faith  and  pursuant  to  the  contract  builds 
and  pays  for  the  bridge,  the  former  may 
ratify  and  confirm  the  contract  by  allow- 
ance In  behalf  of  the  latter  of  a  claim  for 
one-half  the  contract  price  of  the  structure, 
and  a  taxpayer  cannot  defeat  or  annul  such 
ratification  by  appealing  from  the  order  of 
allowance.     Id.     See  1   Curr.  L.  366. 

32.  Iske  V.  State  [Neb.]  100  N.  W.  315; 
Saline  County  v.  Gage  County  [Neb.]  97  N. 
W.  583.  The  fact  that  a  resolution  passed 
by  the  board  of  one  of  two  adjoining  coun- 
ties calling  upon  the  other  to  join  in  mak- 


3  Cur.  Law, 


BRIDGES  §  6. 


531 


terial  whether  the  boundary  stream  lies  half  in  each  county  or  wholly  in  one 
county,  the  boundary  line  being  one  bank  of  the  stream.'"  The  duty  of  adjoin- 
ing municipalities  to  repair,  when  clear,  may  be  enforced  by  mandamus;'*  but 
the  rule  as  to  original  construction  is  otherwise,  and  where  statutes  provide  that 
a  bridge  between  two  counties  shall  be  built  upon  the  determination  of  both  coun- 
ties, such  determination  once  made  is  the  exercise  of  a  discretion  which  man- 
damus will  not  lie  to  review,"  and  generally  speaking,  courts  will  not  substitute 
their  judgment  for  that  of  the  township  authorities  in  relation  to  how  the  bridges 
of- the  township  shall  be  maintained,  nor  decide  the  cost  of  repairs  where  there 
is  an  honest  dispute  as  to  what  expenditure  will  be  required.^® 

In  Iowa,  the  duty  of  keeping  in  repair  a  bridge  within  the  corporate  limits 
of  a  city  rests  upon  the  city  and  not  upon  the  county,"''  but  in  Kentuclcy,  though 
a  bridge  may  be  wholly  within  the  limits  of  a  city,  yet  if  in  fact  it  is  a  county 
bridge,  that  is,  part  of  a  county  highway,  it  becomes  the  duty  of  the  county  to 
replace  it  on  its  destruction.'^  Provisions  in  a  statute  for  the  levy  of  taxes  for 
repairing  bridges  must  be  strictly  complied  with."* 

§  5.  Establishment,  construction,  and  maintenance  by  private  enterprise,  is 
more  fully  treated  elsewhere.*"  A  municipality  may  grant  to  a  corporation  the  right 
to  build  bridges  across  its  basins  to  the  extent  that  the  municipality  is  concerned,** 
and  the  legislature  of  Missouri  has  power  to  confer  on  foreign  corporations  the 
Tight  of  eminent  domain,  to  be  exercised  in  the  construction  of  a  toll  bridge  for 
public  use.*^  The  incorporation  of  a  railroad  does  not  of  itself  confer  on  it  the 
right  to  cross  navigable  waters  of  the  state  without  the  consent  of  the  legislature.*' 
The  approach  to  a  bridge  is  a  part  thereof,  so  that  an  attempted  conveyance  of 
such  approach  by  a  company  chartered  to  build  and  operate  the  bridge  is  ultra 
vires.**  The  dedication  of  a  bridge  by  a  railroad  company  to  a  town  for  the  public 
use,  and  the  complete  and  formal  acceptance  thereof  by  the  tovm,  releases  the 
railway  company  from  all  responsibility  to  the  public  in  the  premises.*"  The  fact 
that  the  upper  portion  of  a  bridge  is  used  as  a  railroad  bridge  does  not  prevent  a 
toll  bridge  license  being  required.*' 

§  6.  Injuries  from  defective  bridges." — The  right  of  navigation  being  para- 
mount, it  is  iacumbent  on  the  owner  of  a  bridge  to  so  construct  it  that  it  may  be 
readily  opened  to  permit  the  passage  of  vessels,  to  place  it  in  charge  of  persons 
competent  to  operate  it,  to  equip  it  with  lights  and  signals  giving  warning  of  its 


Ing  bridge  repairs  designates  two  brlds»s, 
while,  after  the  latter's  refusal,  a  contract 
is  let  and  recovery  sought  as  to  one  only  is 
not  fatal.  Dodge  County  v.  Saunders  Coun- 
ty [Neb.]  97  N.  W.  617. 

33.  Dodge  County  v.  Saunders  County 
[Neb]  97  N.  W.  617;  In  re  Newark  Plank 
Road  &  Bridges,  63  N.  J.  Bq.  710,  53  A.  5. 
Where  a  stream  between  two  towns  does 
not  form  the  boundary  line  between  them, 
being  almost  wholly  within  the  limits  of  the 
one  town,  and  yet  might  properly  be  said 
to  be  upon  the  boundary  in  such  a  manner 
that  the  construction  of  bridges  would  in- 
volve the  soil  or  territory  of  both  towns, 
the-  towns  were  not  liable  by  force  of  the 
statute  alone  to  share  equally  the  expense, 
though  they  might  be  equitably  liable  to 
do  so.  Town  of  East  Fishkill  v.  Wappinger, 
89  N    T.   S.    599. 

34.  Iske  V.   State  [Neb.]   100  N.  W.   315. 

35.  State  v.   Thomas    [Mo.]    82   S.  W.   106. 

36.  Kingsley  v.  Nylan  [Mich.]  99  N.  W. 
744. 


ST.  Freeman  v.  Independence  [Iowa]  97 
N.  W.   1083. 

.18.  Leslie  County  v.  Wooten,  25  Ky.  L.  H. 
317,  75   S.  W.   208. 

39.  People  v.  Chicago  &  A.  R.  Co..  205  111. 
594.  69  N.  B.  51;  Cincinnati,  I.  &  W.  R.  Co. 
V.   People.    206   111.   565,   69  N.  B.    G28. 

40.  See  Railroads,  2  Curr.  L.  1382;  Toll 
Roads  and  Bridges,  2  Curr.  L.  1S72. 

41.  Capdevielle  v.  New  Orleans  &  S.  F.  R. 
Co.,   110  La.   904,   34   So.   868. 

42.  Southern  111.  &  M.  Bridge  Co.  v.  Stone, 
174  Mo.    1,    73    S.   "W.    453. 

43.  Dundalk,  S.  P.  &  N.  P.  R.  Co.  v.  Smith, 
97  Md.  177,  54  A.   628. 

44.  Pittsburg,  C,  C.  &  St.  L.  R.  Co.  v. 
Dodd,    24   Ky.   L.   R.    205,   73   S.  W.   822. 

45.  Hicks  V.  Chesapeake  &  O.  R.  Co.  [Va.] 

J  er     S      TT'       R  9  S 

46.  Southern  R.  Co.  v.  Mitchell,  139  Ala. 
629,  37  So.  85. 

47.  See  1  Curr.  L.  357. 
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position  in  opening  and  closing,  and  to  give  timely  warning  to  approaching  vessels 
if  it  cannot  be  opened,  and  for  a  failure  of  duty  in  this  respect  if  injury  result  the 
owner  is  liable.*' 

Where  the  owner  of  a  private  bridge  knowingly  leaves  open  his  property  under 
circumstances  calculated  to  lead  others  to  think  that  they  are  invited  to  use  it,  he 
assumes  an  obligation  to  see  that  it  is  kept  in  reasonable  repair,**  but  where  there 
is  no  invitation,  express  or  implied,  to  use  it,  he  is  not  liable  to  one  injured  because 
of  its  defective  condition.'" 

By  the  common  law  of  some  states  municipalities  are  required  to  keep  bridges 
in  a  reasonably  safe  condition  for  travel,  and  are  liable  for  injuries  resulting  from 
failure  so  to  do;°^  the  general  rule,  however,  is  that  the  liability  is  entirely  stat- 
utory,"^ but  whatever  its  source,  the  liability  is  not  that  of  an  insurer,"'  and  there 
can  be  no  recovery  where  officials  having  in  charge  the  care  and  maintenance  of  a 
bridge  had  no  notice  of  its  defective  condition,  and  had  used  due  diligence  in  its 
care  and  maintenance."*  But  where  the  defect  is  of  a  nature  that  proper  inspection 
would  have  discovered  it,  and  has  existed  so  long  that  the  authorities  must  be  pre- 
sumed to  have  known  of  it,  the  municipality  cannot  defend  on  the  ground  of  lack 
of  notice."  A  township  which  elects  to  maintain  its  highways  and  bridges  by  the 
labor  of  its  inhabitants  instead  of  a  system  of  general  taxation,  cannot  escape  lia- 
bility for  personal  injuries  for  its  negligence  in  failing  to  repair  a  bridge."* 

Officers  are  not  liable  for  injuries  unless  willfully  and  grossly  negligent."' 

Defective  construction.^^ — The  builder  of  a  bridge  must  use  reasonable  care  to 
avoid  the  flowage  of  lands  by  reason  of  his  abutments  and  embankments,"'  but  he 
is  not  required  to  anticipate  and  use  precautions  against  extraordinary  or  unprece- 


48.  Clement  v.  Metropolitan  West  Side  El. 
R.  Co.   [C.  C.  A.]  123  P.  271. 

49.  Lawson  v.  Shreveport  Waterworks  Co., 
Ill  La.  73,  35  So.  390, 

BO.  Carson  Lime  Co.  v.  Butherford's  Adm'r 
[Va,]   46  S.  H.  304. 

51.  City  of  ConnersvUle  v.  Snider,  31  Ind. 
App.  218,  67  N.  E.  555;  Buechner  v.  New  Or- 
leans  [La.]    36  So,  603. 

52.  Hackney  V.  Coweta  County,  117  Ga. 
327,  43  S.  E.  725.  A  county  Is  not  liable, 
unless  made  so  by  statute,  though  the  law 
requires  It  to  keep  the  highway  In  repair, 
and  gives  it  power  to  provide  means  with 
which  to  do  so.  Schroeder  v.  Multnomah 
County  [Or.]  76  P.  772.  In  Georgia  no  rem- 
edy, statutory  or  common  law,  exists  for 
injuries  caused  by  a  defective  bridge  built 
across  a  stream  between  two  counties.  Pax- 
ton  V,  Berrien  County,  117  Ga.  891,  45  S.  B. 
266. 

53.  Warren  County  v.  Evans,  118  Ga.  200, 
44  S.  E.  986;  Comstook  V,  Georgetown  Tp. 
[Mich,]    100    N.   W.    788. 

54.  Robe  V,  Snohomish  County  [Wash.]  77 
P,  810.  No  recovery  can  be  had  where  It 
does  not  appear  that  the  board  was  aware 
of  the  defect,  or  that  it  had  existed  for  so 
long  a  time  that  reasonable  Inspections 
would  have  caused  It  to  have  been  disclosed. 
Crelghton  v.  Board  of  Chosen  Freeholders 
[N.  J.  Law]  57  A.  870,  If  the  defect  in  a 
bridge  Is  a  latent  defect,  not  discernible  from 
the  ordinary  tests  and  examinations  usually 
made  to  ascertain  its  condition,  and  if  those 
charged  With  such  examination  have  not 
been  negligent  in  their  duty  in  that  regard, 
no  liability  results  for  damage  caused  by 
such  latent  and  undiscovered  defect.  John- 
son County  V.  Carmen  [Neb.]  99  N.  W.  502. 


55.  Where  a  defeot-  In  a  bridge  In  a  popu- 
lous part  of  the  city  consisted  of  a  hole 
two  or  three  feet  long  and  six  Inches  wide, 
which  had  existed  three  or  four  months, 
the  city  was  chargeable  with  notice.  City 
of  ConnersvUle  v.  Snider,  31  Ind.  App.  318, 
67  N.  E.  555.  If  a  bridge  becomes  weakened 
to  the  point  of  danger  from  natural  decay, 
and  the  exercise  of  reasonable  care  and  In- 
spection would  have  revealed  the  condition 
the  county  cannot  rely  on  a  want  of  notice. 
Perry  v.  Clarke  County,  120  Iowa,  96,  94  N. 
W.  454,  See,  also.  Walker  v.  Ontario,  118 
Wis.  564,  96  N.  W.  1086.  It  is  negligence  for 
the  supervisors  of  a  county  to  fail  to  inspect 
a  bridge  under  their  control,  knowing  the 
use  of  traction  engines  to  be  general,  whers 
its  floor  timbers  have  not  been  renewed 
for  fifty-flve  years.  Smith  v.  Muncy  Creek 
Tp.,   206  Pa.  7,   55  A.  767. 

56.  Pearl  v.  Benton  Tp.  [Mich.]  100  N.  W. 
188. 

57.  Schooler  v.  Arrlngton  [Mo.  App.]  81 
3.  W.  468, 

58.  See  1  Curr.  L.  357. 

59.  KIpp  V.  New  York  Cent.  &  H.  R.  R. 
Co.,  89  App.  Div.  392,  85  N.  Y.  S.  855.  Who- 
ever proposes  to  build  a  bridge  over  a 
stream,  before  placing  his  piers  or  other 
erection  tending  In  any  degree  to  dam  the 
water  or  divert  It  from  Its  natural  flOw, 
must  study  the  country  through  which  it 
flows,  Its  usual  freshets,  and  occasional  great 
floods,  which  are  not  usual  but  which  ex- 
perience teaches  may  occur  at  any  time, 
and  use  reasonable  care  and  skill  to  avoid 
producing  or  increasing  damage  from  these 
sources.  Jones  v.  Seaboard  A.  L.  R.  Co.  [S. 
C]    45   S.   B.    188. 
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dented  floods,**  and  a  landowner,  in  giving  a  deed  to  a  railway  company  for  a 
right  of  way  over  his  lands  adjacent  to  a  proposed  bridge,  must  be  held  to  have 
had  in  view  aU  damage  coming  to  his  property  from  a  reasonably  skillful  and 
proper  construction  of  the  bridge.'^  The  builder  is  liable  for  injuries  resulting 
from  his  negligence  during  the  process  of  construction.'* 

Proximate  cause  of  injury. ^^ — A  municipality  cannot  be  held  liable,  as  for  de- 
fective construction,  for  an  injury  that  does  not  occur  on  the  bridge  itself  and  is 
not  chargeable  to  any  defect  therein."*  Delinquency  in  complying  with  a  statute 
requiring  that  a  bridge  be  spanned  with  plank  before  a  traction  engine  is  driven 
over  it  is  no  defense,  unless  there  is  some  direct  causal  relation  between  the  failure 
and  the  accident.*" 

Contributory  negligence."' — One  who  puts  a  bridge  to  a  use  for  which  it  was 
not  intended,*'  or  uses  it  with  knowledge  of  its  defective  condition,*'  or  is  otherwise 
negligent  in  his  use  of  a  bridge,  cannot  recover;*"  and  a  boy,  partially  blind,  who 
after  being  warned  goes  on  a  bridge,  and  while  the  draw  is  open  walks  ofE,  is  guilty 
of  contributory  negligence." 


60.  Whether  a  flood  falls  within  one  or 
the  other  of  these  classes  Is  a  question  of 
fact  for  the  jury.  Jones  v.  Seaboard  A.  L. 
R.  Co.  [S.  C]  45  S.  B.  188.  In  an  action  for 
the  negligent  construction  of  a  bridge 
■whereby  water  Is  backed  upon  plaintiff's 
premises  it  is  error  for  the  court  to  charge 
that  if  the  bridge  was  carefully  constructed 
plaintiff  would  still  have  a  remedy  for  ob- 
structing the  stream.  Kipp  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  89  App.  DlV.  392,  85 
N.  T.   S.   855. 

61.  But  this  does  not  authorize  the  com- 
pany to  locate  piers  at  such  an  oblique 
angle  to  the  natural  flow  of  the  stream  as 
to  present  a  much  greater  surface  and  ob- 
struction to  the  current,  diverting  the  wa- 
ter to  the  damage  of  the  adjacent  soil. 
Jones  V.  Seaboard  A.  I,.  R.  Co.  [S.  C]  45  S. 
E.  188.  Nor  may  it  allow  large  cribs  or  pens 
filled  with  stone  and  used  In  building  a 
temporary  bridge  to  remain  after  the  com- 
pletion of  the  permanent  structure,  to  the 
injury  of  the  adjacent  owner.     Id. 

63.  It  Is  not  negligence  per  se  for  a  coun- 
ty, while  repairing  a  bridge,  to  regularly 
pile  plank  on  the  bridge,  leaving  room  for 
teams  to  pass  opposite  the  pile,  which  re- 
mained from  May  29  over  Decoration  Day  to 
morning  of  May  31,  and  from  which  Injury 
resulted.  Karl  v.  Juniata  County,  206  Pa. 
633,   66  A.   78. 

A  person  who  has  contracted  with  a  county 
to  build  a  new  bridge,  and  during  the 
course  of  construction  to  provide  and  main- 
tain a  temporary  foot  bridge,  assuming  all 
risks  pertaining  thereto,  is  not  liable  to  a 
person  Injured  under  circumstances  from 
which  it  might  be  inferred  that  the  injuries 
were  caused  by  a  failure  to  light  the  tem- 
porary footbridge.  Styles  v.  P.  R.  Long  Co. 
[N.  J.  Err.  &  App.]   57  A.  448. 

63.  See  1  Curr.  L.  358. 

64.  It  being  plain  that  the  plank  bridge 
off  one  end  of  which  the  plaintiff's  wheel  fell, 
causing  the  injury,  was  not  a  part  of  the 
traveled  path,  but  outside  of  it,  and  con- 
structed solely  for  the  purpose  of  facilitating 
access  to  and  from  the  traveled  path  to  a 
private  way,  which  opened  Into  the  high- 
way, and  from  which  the  plaintiff  was 
driving,  he  could  not  recover.  Peloh  v.  West 
Brookfleld.    184   Mass.    309,    68    N.    E.    227. 


The  mere  fact  that  a  person  traveling 
upon  the  highway  after  dark  mistakes  the 
wing  wall  of  a  bridge  for  a  footpath,  and 
after  getting  upon  it  falls  off  and  Is  injured, 
affords  no  ground  for  concluding  that  the 
bridge  was  Improperly  constructed.  Weeks 
V.  Board  of  Chosen  Freeholders,  68  N.  J.  Law, 
622,   64  A.  826. 

66.  Walker  v.  Ontario,  118  Wis.  664,  96  N. 
W.  1086;  Tackett  v.  Taylor  County  [Iowa]  98 
N.  W.  730.  For  further  cases  where  trac- 
tion engines  have  broken  through  bridges, 
see  Schooler  v.  Arrlngton  [Mo.  App.] 
81  S.  W.  468;  Smith  v.  Muncy  Creek  Tp., 
208  Pa.  7,  55  A.  767;  Perry  v.  Clarke  County, 
120  Iowa,  96,  94  N.  W.  454';  Johnson  County 
V.  Carmen  [Neb.]  99  N.  W.  502;  Cpmstook 
V.  Georgetown  Tp.  [Mich.]  100  N.  W.  788. 
See,  also,  1  Curr.  L.  358,  n.  40;  Id.,  360,  n. 
74.  A  complaint  for  injuries  to  a  traction 
engine  by  the  breaking  of  a  bridge  Is  In- 
sufllclent,  where  it  appears  that  the  engine 
weighed  more  than  seven  tons,  and  It  Is  not 
alleged  that  plaintiff  took  the  precautions 
prescribed  by  Rev.  St.  1898,  §  1347b,  requir- 
ing persons  crossing  bridges  with  such  en- 
gines to  span  the  bridge  with  planks.  Stone 
V.  Tllden  [Wis.]   99  N.  W.  1026. 

66.  See  1  Curr.  L.  358. 

67.  Plaintiff  sat  down  and  leaned  against 
railing  to  rest.  Knowles  v.  Central  of 
Ga.  R.  Co.,  118  Ga.   796,   45  S.  E.   605. 

68.  A  bridge  being  found  unsafe  was 
barricaded  by  the  supervisors,  but  after 
some  repairs,  was  thrown  open  and  was  in 
constant  use.  The  supervisors  had  a  notice 
posted  on  It  that  It  was  unsafe  for  travel. 
Plaintiff's  knowledge  of  the  notice  was  held 
not  conclusive  that  he  was  negligent  in 
using  the  bridge,  he  having  been  personally 
advised  by  the  supervisors  that  It  had  been 
repaired  and  was  safe.  Jones  v,  Shelby 
County  [Iowa]  100  N.  W.  520. 

69.  A  charge  that  it  was  the  duty  of  a 
person  In  crossing  a  bridge  with  a  traction 
engine  to  use  ordinary  care,  and  that  or- 
dinary care  under  these  circumstances  was 
such  as  should  be  suitable  to  or  commen- 
surate with  the  hazard  or  risk  which  would 
naturally  attend  the  crossing,  sustained. 
Walker  v.  Ontario,  118  Wis.  564,  95  N.  W. 
1086.  See,  also,  Perry  v.  Clarke  County,  120 
Iowa.   96.   94  N.  W.   454. 
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Remedies." — ^A  statute  which  requires  the  filing  of  a  statement  of  claim  as  a 
condition  precedent  to  a  right  of  action  should  receive  a  reasonable  construction, 
and  requires  but  a  substantial  compliance.''^ 

Though  highway  commissioners  of  certain  towns  were  given  control  and  direc- 
tion of  a  bridge  between  the  towns,  an  action  far  injuries  thereto  must  be  brought 
in  the  names  of  the  towns,  and  not  in  the  names  of  their  highway  commissioners." 

Pleading  and  evidenced* — It  is  not  necessary  to  use  the  term  "proximate  cause" 
in  the  complaint.  An  averment  that  the  defect  complained  of  caused  the  injury 
is  sufficient,''"  but  a  complaint  against  a  bridge  commissioner  which  does  not  charge 
that  his  action,  in  reporting  a  bridge  as  properly  constructed  and  safe  for  travel, 
was  instigated  by  willfulness  is  insufficient.''* 

Where  in  an  action  against  a  railroad  company  to  recover  for  obstructing  the 
flow  of  a  navigable  stream,  during  a  freshet,  causing  damage  to  plaintiffs  land,  it 
was  claimed  that  the  damage  resulted  from  an  iTnprecedented  flood,  the  bulrden  of 
proof  of  such  fact  was  on  the  defendant.^^ 

It  is  competent  for  the  plaintiff  to  show  that  while  the  bridge  was  in  the  same 
condition,  accidents  of  a  similar  nature  had  occurred  at  the  same  place  a  short 
time  prior  thereto,^'  and  that  there  were  other  defects  in  the  bridge  than  the  de- 
fects that  caused  the  accident,  also  to  prove  its  general  defective  condition.'"  The 
fact  that  the  town  board  settled  with  the  owner  of  the  engine  cannot  affect  the  case 
of  one  suing  for  personal  injuries,  and  testimony  to  that  effect  is  not  admissible.'" 
While  the  weight  of  the  testimony  is  entirely  for  the  jury,  yet  mere  speculation  and 
conjecture  must  not  be  confused  with  legitimate  testimony.'* 

Interrogatories. — A  special  interrogatory  in  an  action  for  injury  from  a  defect- 
ive bridge,  as  to  whether  plaintiff  saw  the  notice  of  its  unsafe  condition  posted  on 
it,  is  objectionable  as  not  limiting  the  jury  to  the  time  of  the  accident.^' 

Questions  for  jury.^^ — The  qitestion  of  negligence  in  taking  a  tank  full  of 


70.  Desure  v.  New  York  Cent.  &  H.  R.  E. 
Co.,  87  N.  T.  S.  988. 

ri.     See  1  Curr.  L.   359. 

72.  Eggleston  v.  Chautauqua,  90  App.  Dlv. 
314,  86  N.  Y.  S.  279;  Bayne  v.  Board  of  Coun- 
ty Com'rs,  90  Minn.  1,  95  N.  W.  456.  The 
fact  that  a  statement  of  claim  was  called  a 
"petition"  Instead  of  a  "notice"  does  not 
render  it  insufBcient.  Perry  v.  Clarke  Coun- 
ty, 120  Iowa,  96,  94  N.  W.  454.  Verification 
by  an  agent  is  sufficient.  Id.  See  1  Curr.  L. 
359,  n.  63. 

T3.  Town  of  Palatine  v.  Canajoharie  Wa- 
ter Supply  Co.,  90  App.  Div.  548,  86  N.  T.  S. 
412. 

74.  See  1  Curr.  L.  359. 

75.  City  of  Franklin  v.  Davenport,  31 
Ind.    App.    648,    68    N.    B.    907. 

76.  Schooler  v.  Arrington  [Mo.  App.]  81  S. 
W.    468. 

77.  Jones  v.  Seaboard  A.  L.  R.  Co.  [8.  C] 
45    S.   E.    188. 

78.  City  of  Kingfisher  v.  Altizer,  13  Okl. 
121,  74  P.  10'7-     See  1  Curr.  L.  360,  n.  71. 

79.  This  class  of  testimony  is  competent 
for  the  purpose  of  showing  that  the  author- 
ities had  knowledge  of  the  defective  condi- 
tion or  that  the  defects  had  existed  for  such 
a  length  of  time  that  by  the  exercise  of 
reasonable  care  they  could  have  been  repair- 
ed. City  of  Kingfisher  v.  Altizer,  13  Okl. 
121,  74  P.  107. 

80.  Comstock  V.  Georgetown  Tp.  [Mich.] 
100  N.   W.    7S8. 


81.  In  an  action  against  a  town  for  neg- 
ligent death  alleged  to  have  been  caused  by 
the  absence  of  any  railing  on  a  bridge, 
whereby  plaintiff's  intestate,  when  intoxi- 
cated, in  attempting  to  cross  the  bridge  in 
the  dark  fell  into  the  water,  evidence  that 
deceased  was  found  dead  in  the  water  a 
short  distance  from  the  bridge,  that  some 
articles  belonging  to  him  were  found  on 
the  other  side  of  the  bridge  about  75  feet 
from  his  body,  and  that  an  overcoat  which 
he  had  on  when  last  seen  was  also  found  a 
few  feet  away  from  the  body,  was  insufficient 
to  justify  submission  to  the  jury  of  the  issue 
as  to  whether  deceased  fell  off  the  bridge. 
Armstrong  v.  Cosmopolls,  32  Wash.  110,  72 
P.  1038.  In  an  action  against  a  county  for 
death  alleged  to  have  been  negligently 
caused  by  the  absence  of  a  guard  railing  on 
a  bridge,  evidence  held  not  sufficient  to  sus- 
tain a  verdict  against  the  county.  Reidhead 
V.  Skagit  County,  33  Wash.  174,  73  P.  1118. 
Evidence  held  sufficient  to  show  that  boy 
fell  through  hole  in  bridge.  Buechner  v. 
New  Orleans  [La.]  36  So.  603.  Evidence,  in 
an  action  by  a  railroad  for  damage  to  its 
bridge  trestle  by  defendant's  barges  break- 
ing loose  from  their  moorings  and  drifting 
against  the  trestle,  examined  and  held  suffi- 
cient to  sustain  finding  that  the  barges  were 
not  left  In  charge  of  a  watchman.  Astoria 
&  C.  R.  R.  Co.  V.  Kern    [Or.]    76  P.  14. 

82.  Jones  v.  Shelby  County  [Iowa]  100  N. 
W.  520. 

83.  See  1  Curr.  L.  360. 
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water  upon  a  bridge  with  an  engine,'*  whether  it  was  negligent  for  the  driver  of  a 
threshing  engine  to  remain  on  the  engine  while  crossing  a  bridge,'"  and  of  the  suffi- 
ciency of  barricades  as  a  warning  of  dangerous  conditions,  are  questions  of  fact 
and  for  the  jury."  Whether  a  pedestrian  crossing  a  bridge  on  a  dark  night  was 
negligent  in  turning  to  cross  the  street,  where  he  tripped  over  a  chain,''  and  whether 
a  flood  by  which  plaintiff's  lands  were  damaged  was  one  which  the  builder  of  a 
bridge  should  have  foreseen  and  provided  against  is  a  question  of  fact." 

§  7.  Injuries  to  bridges.^* — If  a  bridge  is  unfavorably  affected  by  a  dam 
beloM'  only  in  extraordinary  and  unusual  freshets,  which  occur  but  seldom  in  a 
long  series  of  years,  the  dam  is  not  of  unlawful  height  as  to  the  bridge.""  On 
trial  of  an  indictment  for  maliciously  destroying  a  bridge,  malice  is  for  the  jury.*^ 

BBOKEBS.92 


S  1.  ISmployment  and  Relation  In  General 
(535). 

§  2.  Mutual  Rights,  Duties,  and  Liabili- 
ties (53S).  Scope  of  Authority  (539).  Rati- 
fication (540).  Revocation  of  Authority 
(540).  Damages  (540).  Remedies  and  Pro- 
cedure (541). 


§  8.  RlBhtB  and  I.labillties  as  to  Tliird 
Persons  (541). 

§  4.  Compensation  and  Iiien  (542).  Sale 
Agent  (545).  Good  Faith  (546).  Complaint 
(547).     Evidence  (548).     Instructions  (549). 


§  1.  Employment  and  relation  in  general.^^ — The  agreement  must  contain  all 
essential  elements  of  a  contract,"*  and  may  be  established  by  correspondence  be- 
tween the  parties ;°°  but  the  fact  that  one  accepts  the  benefits  of  the  endeavors  of  a 
broker  does  not  establish  the  relation,"  because  a  mere  volunteer  acquires  no 


84.  Comstook  v.  Georgetown  Tp.  [Mich.] 
100  N.  W.  788.     See  1  Curr.  L..  360,  n.  74. 

85.  Perry  v.  Clarke  County,  120  Iowa,  96, 
94   N.    W.    454. 

86.  Feldkamp  v.  Kansas  City  [Kan.]  75 
P.    464. 

87.  Milliken  v.  St.  Clair  [Mich.]  99  N. 
W.   7. 

88.  Jones  v.  Seaboard  A.  L.  R.  Co.  [S.  C] 
45  S.  E.  188. 

89.  See  1  Curr.   L.    360. 

90.  It  is  not  necessary  that  a  freshet  be 
unprecedented  or  higher  than  any  preceding 
freshet  within  memory  to  constitute  it  an 
extraordinary  and  unusual  freshet  within 
the  above  rule.  Inhabitants  of  Palmyra  v. 
Waverly  Woolen  Co.   [Me.]    58  A.   674. 

91.  Evidence  of  malice  held  sufficient  as 
against  contention  that  defendant  believed 
bridge  was  on  private  grounds.  People  v. 
Myring   [Cal.]   77  P.   975. 

92.  See,  also.  Agency,  3  Curr.  L.  68; 
Factors,  1  Curr.  L.  1200,  and  as  to  brokers 
engaged  in  dealings  in  futures,  Gambling 
Contracts,  2  Curr.  L.  129. 

93.  See   1   Curr.  L.    360. 

94.  Agreement  to  sell  town  lots  at  such 
terms  as  might  be  deemed  advantageous,  to 
receive  10  per  cent,  etc.  was  valid.  Albany 
Land  Co.  v.  Rickel  [Ind.]  70  N.  E.  158. 
Where  broker  was  to  receive  his  commis- 
sions from  vendor,  evidence  held  to  show 
he  was  the  vendor's  agent.  Gough  v.  Loomis 
[Iowa]  99  N.  W.  295.  A  contract  giving  one 
the  exclusive  privilege  of  selling  land  Is  a 
contract  of  agency,  not  an  option.  Faraday 
Coal  &  Coke  Co.  v.  Owens  [Ky.]  80  S.  W. 
1171.  Where  a  daughter  of  a  principal  gave 
a  broker  a  sole  agency,  evidence  held  to 
show  he  was  such.  Sylvester  v.  Johnson,  110 
Tenn.  392,  75  S.  W.  923.  Contract  agreeing 
to  pay  an  agent  a  certain  amount  on  sale  of 


land  to  himself  or  anyone  else  was  an  agree- 
ment to  pay  commission.  Dyer  v.  Winston 
[Tex.  Civ.  App.]  77  S.  W.  227.  Contract  con- 
strued that  brokers  were  to  have  commis- 
sions on  all  fish  sold  out  of  an  entire  catch 
except  15  per  cent  thereof.  Emerson  v.  Pa- 
cific Coast  &  Norway  Packing  Co.  [Minn.] 
100  N.  W.  365.  Where  evidence  held  to  sus- 
tain verdict  that  relation  of  principal  and 
broker  existed.  Camp  v.  Minnesota  Canning 
Co.,  89  Minn.  252,  94  N.  W.  687.  Evidence 
held  to  show  authority  from  owner  for  bro- 
ker to  sell  land.  Steldl  v.  McClymonds,  90 
Minn.  205,  95  N.  W.  906.  Evidence  examined 
and  held  to  sustain  finding  of  the  trial  court. 
Gallagher  v.  Bell,  89  Minn.  291,  94  N.  W.  867. 

95.  In  reply  to  broker's  letter  asking  if 
principal  would  sell,  the  latter  wrote  that 
he  would  accept  $250,  and  this  with  the  cor- 
respondence following  held  to  amount  to  the 
giving  of  authority  to  broker.  West  v. 
Mills,  83  App.  Dlv.  629,  82  N.  T.  S.  473. 
Employment  held  to  be  shown  by  corre- 
spondence. Steidl  v.  McClymonda,  90  Minn. 
205,  95  N.  W.  906.  An  owner  employed  a 
broker  to  procure  a  purchaser  within  30 
days;  at  the  expiration  he  wrote  making  en- 
quiry and  directing  him  to  sell  within  the 
next  30  days.  Held,  the  contract  was  ex- 
tended. Johnson  Bros.  v.  Wright  [Iowa] 
99  N.  W.  103.  Correspondence  leading  up  to 
employment  admissible  to  show  it.  Veale  v. 
Green  [Mo.  App.]  79  S.  W.  731.  Letter  writ- 
ten by  broker  to  an  owner  Inquiring  price, 
and  a  reply  stating  it,  is  not  on  its  face 
authority.  Johnson  v.  Whalen,  13  Okl.  320, 
74  P.  503. 

06.  Circumstances  indicated  that  broker 
was  working  for  purchaser.  Downing  v. 
Buck  [Mich.]  98  N.  W.  388.  Held  that  where 
plaintiff  acted  for  third  person  In  making 
a  sale  of  the  latter's  property  to  defendant. 
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rights."  Authority  will  be  presumed  from  long  acquiescence  in  the  acts  of  a 
broker.^' 

Whether  the  relation  exists  is  a  mixed  question  of  law  and  fact.'"  It  can- 
not be  proved  by  declarations  of  the  agent/  nor  by  proof  of  general  reputation.^ 
Acceptance  of  offer  of  employment  may  be  shown  by  evidence  of  attempts  to  effect 
the  transaction.'  A  statement  to  a  broker  that  if  he  or  any  one  else  would  procure 
a  purchaser  by  a  certain  date,  the  land  might  go,  constituted  an  ordinary  revocable 
authority.*  Assent  by  the  principal  to  an  assignment  is  an  agreement  to  substitute 
the  assignee  as  agent, "*  or  an  assignment  of  the  contract  may  be  ratified.*  Penal 
provisions  in  the  contract  are  strictly  construed.'' 

Authority  to  contract  relative  to  real  estate  must  be  in  writing;'  but  an  agency 
to  purchase  real  estate  may  be  established  by  parol,'  and  a  contract  with  reference  to 
the  sale  of  lands  may  be  constituted  of  an  employment  to  sell  land  for  another."  In 
Nebraska,  the  contract  must  be  in  writing  subscribed  by  both  parties,  describing  the 
land  and  setting  forth  the  amount  of  compensation.^^    Correspondence  is  sufficient,^* 


whose  promise  was  only  to  pay  the  price 
of  the  property  sold  no  Inference  could  be 
drawn  that  there  was  an  express  or  implied 
agreement  on  defendant's  part  to  pay  com- 
mission. Moses  V.  Beverly,  137  Ala.  473,  34 
So.  825.  Nothing  in  their  dealings  from 
which  an  owner  could  infer  that  a  broker 
was  acting  for  him.  Downing  v.  Buck 
[Mich.]  98  N.  W.  388.  Evidence  held  insuffi- 
cient to  show  that  a  broker  was  employed 
to  make  a  lease.  Brady  v.  American  Mach. 
&  Foundry  Co.,  86  App.  Div.  267,  83  N.  T.  S. 
«63.  Where  written  contract  read  for  the 
sale  of  mining  property  in  Ures  district  and 
the  actual  sale  of  such  property  was  in 
Arispe  district,  held,  that  agent  was  not  en- 
titled to  commissions.  Wulff  v.  Lindsay 
[Ariz.]. 71  P.  963.  Broker  had  authority  to 
sell  one  of  two  named  tugs.  Purchaser  se- 
cured by  broker  took  neither,  but  without 
bad  faith  purchased  a  third  tug  from  prin- 
cipal. Held,  that  broker  was  not  entitled 
to  compensation.  Samuels  v.  Luckenbach, 
205  Pa,  428,  54  A.  1091. 

97.  A  mere  volunteer  acting  without  au- 
thority, who  brings  parties  together,  is  not 
entitled  to  compensation  for  his  services. 
Samuels  v.  Luckenbach,  205  Pa.  428,  54  A. 
1091.  Where  broker  offered  reward  to  have 
borrowers  brought  to  him,  the  fact  that 
some  third  party  sends  a  borrower  to  him, 
but  fails  to  state  that  he  is  relying  on  re- 
ward, cannot  authorize  such  person's  recov- 
ering any  commission.  Van  Vlissingen  v. 
Manning,  105  111.  App.  255.  Where  a  prin- 
cipal denies  the  employment  of  a  broker, 
evidence  of  the  employment  of  other  brokers 
is  admissible.  Hunn  v.  Ashton,  121  Iowa, 
265,    96   N.  W.   745. 

98.  After  60  years  without  repudiation  of 
a  deed  made  by  an  agent.  Tarvin  v.  Walk- 
ers Creek  Coal  &  Coke  Co.,  25  Ky.  L.  R.  2246, 
80  S.  W.  504. 

99.  Gough  V.  Loomls  [Iowa]  99  N.  W.  295. 
Where  terms  of  employment  and  nature  of 
services  rendered  were  in  dispute,  error  to 
direct  verdict  for  commissions.  Ryan  v. 
Page  [Iowa]  92  N.  W.  768.  It  is  error  to 
dismiss  case  on  ground  that  the  relation  of 
principal  and  broker  did  not  exist,  when  the 
evidence  tends  to  show  that  the  principal 
had  reasonable  cause  to  believe  that  the 
broker  was  instrumental  in  bringing  about 
the  sale.  lienninger  v.  Burch,  90  Minn.  43,  95 


N.  W.  678.  Evidence  held  for  the  Jury  as  to 
whether  a  broker  was  authorized  to  sell. 
Father  and  son  had  an  interest  In  the  land; 
authority  given  by  father.  Phillips  v.  Ha- 
zen,  122  Iowa,  475,  98  N.  W.  305.  Evidence 
held  for  the  Jury  as  to  whether  an  attorney 
In  fact  of  the  owner  executed  and  delivered 
to  a  broker  a  writing  with  the  intention  of 
authorizing  him  to  sell  land.  Cody  v. 
Dempsey,  86  App.  Div.  336,  13  Ann.  Cas.  322, 
83   N.    Y.   S.    899. 

I.  Eastland  v.  Maney  [Tex.  Civ.  App.]  81 
S.  W.  674.  Declarations  thereof  inadmissi- 
ble. Dyer  v.  Winston  [Tex.  Civ.  App.]  77  S. 
W.   227. 

a.  Reputed  to  be  the  agent.  Dyer  v. 
Winston  [Tex.  Civ.  App.]   77  S.  W.  227. 

8.  To  sell  the  land.  Veale  v.  Green  [Mo. 
App.]  79  S.  W.  731.  Where  a  broker  had 
been  requested  to  list  property  and  did  noth- 
ing further  until  he  notified  the  customer 
that  he  had  found  a  purchaser,  evidence  held 
to  show  an  employment.  Sandefur  v.  Hlnes 
[Kan.]  76  P.  444. 

4.  Could  be  revoked  before  such  date. 
Milligan  V.  Owen  [Iowa]  98  N.  W.  792. 

5.  Broker  partnership  dissolved.  Albany 
Land  Co.  v.  Rickel   [Ind.]   70  N.   B.   158. 

e.  Accepting  reports,  proceeds  of  sales 
and  executing  papers  to  the  assignee  in  his 
name.  Albany  Land  Co.  v.  Rickel  [Ind.]  70 
N.  E.   158 

7.  That  owner  could  withdraw  the  land 
or  raise  the  price  on  paying  the  broker  two 
per  cent  on  stipulated  price.  Tracy  v.  Ab- 
ney,   122   Iowa,   306,   98  N.  W.   121. 

8.  Verbal  promise  by  owner  to  carry  out 
contract  made  by  broker  not  so  authorized  is 
not  binding.  Kesner  v.  Miesch,  204  111.  320, 
68  N.  B.  406;  Covey  v.  Henry  [Neb.]  98  N. 
W.  434.  Civ.  Code,  §  1624.  Jamison  v.  Hyde, 
141  Cal.   109,  74  P.   695. 

9.  Rathbun  v.  McLay  [Conn.]  56  A.  611. 

10.  This  would  not  be  a  contract  for  the 
sale  of  land.  Ivy  Coal  &  Coke  Co.  v.  Long, 
139  Ala.  535,  36  So.  722. 

II.  Comp.  St.  1901,  §  74,  c.  73.  Correspond- 
ence held  insufficient,  where  letter  accept- 
ing was  not  written  until  after  the  sale. 
Danielson  v.  Goebel  [Neb.]   98  N.  W.  819. 

12.  Comp.  St.  1903,  §  74,  c.  73.  Setting 
forth  terms.  David  Bradlev  v.  Bower  [Neb.] 
99    N,    W.    490. 
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and  such  a  contract  may  be  modified  by  parol  as  to  such  provisions  as  are  not  re- 
quired to  be  in  writing.^*  A  writing  signed  by  an  attorney  in  fact  is  sufficient 
to  relicTe  the  broker  from  the  provisions  of  a  statute  making  it  a  misdemeanor  to 
ofiEer  real  estate  for  sale  without  written  authority,^*  but  a  memorandum  was  held 
insufficient/"  and  where  such  a  statute  applies  to  particular  localities,  it  is  uncpn- 
stitutional.^° 

That  the  sales  are  conducted  by  one  partner  of  a  firm  of  brokers  is  not  a 
breach,^^  nor  is  the  fact  that  an  owner  offers  to  sell  to  another  during  the  continu- 
ance of  an  option/'  or  sells  after  appointing  an  exclusive  agent.^' 

Brokers  may  be  regulated  by  means  of  an  annual  tax  and  be  required  to  make 
a  sworn  statement  that  all  their  orders  were  executed  on  their  respective  ex- 
changes.'"' Where  a  statute  requires  a  broker  to  be  licensed  and  imposes  a  penalty 
for  a  violation,  a  contract  in  violation  thereof  is  not  void.^^ 

An  executor  has  power  to  employ  a  broker,""  or  ratify  an  agreement  by  one 
assuming  to  act  for  him;"'  but  he  cannot  delegate  discretion  as  to  terms  of  the 
sale,"*  and  a  president  of  a  corporation  who  owns  nearly  all  the  stock  and  in  whom 
is  confided  the  general  management  of  the  business  has  no  authority  to  contract 
to  pay  commissions  for  the  sale  of  his  own  stock."" 

Double  agency.^^ — If  both  parties  are  aware  of  the  circumstances,  there  is  no 
impropriety  in  a  double  agency;"^  but  if  not,  the  contract  arranged  thereby  is  void,"' 


13.  Terms  of  sale.  David  Bradley  v. 
Bower  [Neb.]    99  N.  W.   491. 

14.  Pen.  Code,  §  640d  (Laws  1901,  o.  128). 
Cody  V.  Dempsey,  86  App.  Dlv.  336,  13  Ann. 
Cas.  322,   83  N.  T.  S.  899. 

15.  Pencil  memorandum,  'Troperty  76 
Mangln  Street;  $9,000,  no  less,"  Insufficient 
compliance  with  Laws  1901,  c.  128,  §  640d, 
to  authorize  a  sale  at  any  price.  Cohen  v. 
Boccuzzi,   8fi   N.   T.   S.   187. 

18.  Pen.  Code,  §  640  (Laws  1901,  c.  128), 
applying  to  cities  of  first  and  second  classes. 
Cody  V.  Dempsey,  86  App.  Dlv.  335,  13  Ann. 
Cas.  322,  83  N.  T.  S.  899. 

Constitutional  in  first  department.  Charles 
V.  Arthur,  84  N.  T.  S.  284.  A  criminal  stat- 
ute, making  it  a  misdemeanor  for  real 
estate  broker  to  sell  property  without  writ- 
ten authority,  is  a  reasonable  exercise  of  the 
police  power  of  the  state  and  does  not  In- 
fringe any  property  rights.  Whiteley  v. 
Terry,   83  App.  Div.   197,  82  N.  T.  S.  89. 

17.  Selling  town  lots  at  a  different  town. 
Albany  Land  Co.  v.  Rlckel  [Ind.]  70  N.  B. 
1B8. 

18.  Contingently  on  the  failure  of  the 
option  holder  to  comply  with  Its  terms. 
Smith  V.  Lawrence,  98  Me.  92,  56  A.  455. 

10.  Not  negativing  the  right  of  the  prin- 
cipal to  sell.  Ingold  v.  Symonds  [Iowa]  99 
N.  W.  713.  Authority  to  sell  land  "until 
sold"  does  not  create  an  exclusive  agency. 
Revoked  by  sale  by  principal  or  another 
broker.  Kidman  v.  Howard  [S.  D.]  99  N. 
W.  1104.  Notification  that  if  sale  was  made 
by  a  certain  date,  a  reduced  price  would  be 
accepted  did  not  operate  to  give  exclusive 
agency  until  such  date.  The  property  had 
been  listed  with  several  brokers.  White  v. 
Benton,   121  Iowa,   354,   96  N.  W.  876. 

20.  Broker  applying  for  license  refused  to 
make  the  sworn  statement.  Belding  v.  Rec- 
tor, 71  Ark.  463,  76  S.  "W.  1056.  Comp.  Laws, 
S  11572,  providing  that  when  an  agent  mis- 
appropriates money  delivered  to  him  with 
written    Instructions   as   to   its   use,    he   shall 


be  guilty  of  a  felony,  includes  brokers.    Peo- 
ple V.  Karate  [Mich.]  93  N.  W.  1081. 

21.  Penalty  Is  all  that  is  required.  Ober 
V.  Stephens   [W.  Va.]   46  S.  B.   195. 

22.  To  find  purchaser  for  land  of  the 
estate,  also  to  contract  to  pay  him  a  speci- 
fied commission.  Dyer  v.  Winston  [Tex.  Civ. 
App.]   77  S.  W.  227. 

23.  Dyer  v.  Winston  [Tex.  Civ.  App.]  77 
S.  W.  227. 

24.  As  to  commission  of  subagent.  Dyer 
V.  Winston   [Tex.  Civ.  App.]    77  S.  W.  227. 

25.  Demarest  v.  Spiral  Riveted  Tube  Co. 
[N.  J.  Law]   58  A.  161. 

26.  See  1  Curr.  L.  362. 

27.  Brokers  had  regular  customers  for 
whom  they  bought  and  others  for  whom  they 
sold.  Lincoln  v.  Levi  Cotton  Mills  Co.  [C. 
C.  A.]  128  P.  865.  A  broker  acting  In  a 
double  capacity  without  the  knowledge  of 
the  parties  cannot  recover  commissions  (Col- 
lins V.  MoClurg,  1  Colo.  App.  348;  Cottom  v. 
Holliday,  59  111.  176;  Rice  v.  Wood.  113  Mass. 
133;  Murray  v.  Beard,  102  N.  T.  508,  7  N.  B. 
553;  Hall  v.  Gambril,  92  F.  32),  unless  the 
party  negotiating  the  transaction  is  not  in 
the  occupation  of  an  agent  (Lyle  v.  Univer- 
sity Land  &  Inv.  Co.  [Tex.  Civ.  App.]  30  S. 
W,  723),  or  his  only  business  is  to  bring  the 
parties  together  (Atkinson  v.  Pack,  114  N. 
C.  597,  19  N.  B.  628;  Pape  v.  Wright,  116  Ind. 
502,  19  N.  B.  459;  Barry  v.  Schmidt,  57  Wis. 
172,  15  N.  W.  24,  and  note  to  Leathers  v.  Can- 
fleld  [Mich.]  45  L.  R.  A.  33;  Brackenridge  v. 
Payne  [Tex.]  43  L.  R.  A.  593,  and  Lunney 
V.  Healey  [Neb.]  44  L.  R.  A.  593,  where 
the  cases  on  the  rights  to  compensation  are 
collected  and  discussed;  Red  Cypress  Lum- 
ber Co.  V.  Perry,  118  Ga.  876,  45  S.  B.  674, 
citing  other  cases).  Uncontradicted  evidence 
showed  that  a  seller  had  knowledge  of 
the  fact.  Darrow  Inv.  Co.  v.  Breyman,  32 
Wash.  234,  73  P.  363. 

28.  Seller  had  no  knowledge  of  his  agency 
for  purchaser.  McClure  v.  UUman,  102  Mo. 
App.    697,   77   S.  W.    325. 


538 


BEOKEKS  §  2. 


3  Cur.  Law. 


and  the  broker  cannot  recover  his  commissions."  That  a  broker  advanced  money 
to  the  purchaser  does  not  make  him  his  agent.*"  The  burden  is  on  the  principal 
to  show  that  there  was  a  double  agency,  and  such  fact  was  not  known  to  him."  A 
contract  made  thereunder  is  not  ratified  by  a  retention  of  the  money  paid,  when  its 
source  is  unknown.'^ 

§  2.  Mutual  rights,  duties,  and  liabilities.^^ — The  broker  may  be  discharged 
at  will,**  unless  done  for  the  sole  purpose  of  defeating  his  right  to  commissions," 
and  in  the  absence  of  custom  the  rights  of  the  broker  end  with  his  discharge.'* 
Where  stocks  are  actually  bought  and  sold  there  is  no  wagering  contract.*' 
It  is  the  duty  of  a  stock  broker  when  so  ordered  to  act  promptly.**  Mere 
silence  cannot  be  construed  as  an  order  to  brokers  to  sell  stock  held  on  a  margin.*" 
Where  brokers  sell  stock  on  margin  the  legal  title  is  in  the  vendee.*"  All  demands 
by  a  stock  broker  on  his  customer  for  margins  must  be  specific,  definite,  and  cer- 
tain, and  the  customer  is  entitled  to  a  reasonable  time  within  which  to  comply,*^ 
and  if  he  does  not  comply  the  broker  may  take  steps  to  protect  himself.*"  The 
failure  of  a  purchaser  to  put  up  further  margins  where  notified  to  do  so  does  not 
relieve  from  the  duty  of  giving  notice  of  time  and  place  of  sale  by  a  pledgee.** 
Where  a  broker,  after  breach  of  the  contract  between  the  customers,  refuses  to  dis- 
close to  the  one  who  the  other  is  he  is  personally  liable.**     In  the  absence  of  eus- 


ao.  Rutledge  &  K.  Realty  Co.  v.  Neely, 
97  Mo.  384,  73  S.  W.  359. 

30.  Agent  for  seller  advanoea  money  so 
purchaser  could  buy.  Goodson  v.  Embleton 
[Mo.  App.]    80  S.   W.   22. 

31.  Red  Cypress  Lumber  Co.  v.  Perry,  118 
Ga.   876,   45  S.  E.   674. 

32.  Several  purchasers.  McClure  v.  UU- 
man,  102  Mo.  App.  697,  77  S.  "W.   325. 

33.  See  1  Curr.  L..   362. 

34.  Employment  does  not  give  broker  aily 
reasonable  time  to  procure  tenant  or  pur- 
chaser. Cadigan  v.  Crabtree  [Mass.]  70  N.  E. 
1033.  The  principal  has  a  right  to  with- 
draw land  from  the  market  at  any  time  be- 
fore acceptance  of  offer.  Flynn  v.  Jordal 
[Iowa]    100  N.  W.   326. 

35.  Camp  v.  Minnesota  Canning  Co.,  89 
Minn.  252,  94  N.  W.  687.  "Where  principal 
sold  land  to  purchaser  at  a  price  in  violation 
of  his  agreement  with  broker.  Baker  v. 
Murphy,  105  111.  App.  151.  Revoked  after 
owner  had  been  put  in  communication  ^vith 
the  purchaser.  Gibson  v.  Hunt  [Iowa]  94 
N.  W.  277. 

36.  Two  months  after  authority  was  re- 
voked, broker  effected  a  lease.  Cadigan  v. 
Crabtree  [Mass.]  70  N.  B.  1033.  A  notice 
of  sale  sent  by  the  broker  by  telegraph  must 
be  received  prior  to  the  signing  of  another 
contract.  Owner  had  listed  with  other 
brokers  and  reserved  right  to  sell.  Johnson 
Bros.  v.  Wright   [Iowa]    99  N.  W.   103. 

37.  Stat.  1890,  p.  479,  though  certificates 
were  not  delivered  to  the  purchaser.  Post 
v.  Leland,  184  Mass.  601,  69  N.  B.  361.  On 
the  question  whether  or  not  a  certain  con- 
tract is  void  as  a  wager,  the  burden  of  proof 
Is  on  him  who  alleges  it.  Boyle  v.  Henning. 
121  F.  376. 

38.  Note:  A  broker  may  be  directed  to 
sell  at  any  time  and  he  must  obey  or  he  Is 
personally  liable  for  any  resulting  loss.  Al- 
len V.  McConlhe,  124  N.  Y.  342,  26  N.  B,  812; 
Johnston  v.  Miller,  67  Ark.  172,  53  S.  W.  1052. 
What  Is  a  reasonable  time  within  which  to 
sell  Is  a  question  of  law  (Davis  v.  Gwynne, 
57   N.   T.    676),   and  if  he  has   a.greed  not  to 


sell  until  a  certain  time  he  may  not,  though 
margins  held  have  run  out  (Morgan  v.  Jau- 
don,  40  How.  Pr.  [N.  T.]  366;  Rogers  v.  Wiley, 
131  N.  T.  527,  30  N.  E.  582),  and  in  any  event 
lie  has  no  right  to  sell  until  he  has  made  a 
demand  for  more  margins  (Gruman  v.  Smith, 
81  N.  T.  25;  Stenton  v.  Jerome,  54  N.  Y.  480, 
and  note  to  Van  Dusen-Harrington  Co.  v. 
Jungeblut,  74  Am.  St.  R.  463).  Purchase;  re- 
port the  transaction;  receive  the  stock  and 
have  the  certificates  ready  for  delivery 
whenever  the  purchaser  shall  pay  for  them. 
Tuell  V.  Paine,  39  Misc.  712,  80  N.  Y.  S.  956. 
Question  whether  certain  telegrams  passing 
between  principal  and  broker  amounted  to 
authority  to  buy  certain  stock  held  question 
for  the  Jury.     Boyle  v.  Henning,  121  F.   376. 

39.  Brokers  v/rote  to  a  customer  asking 
him  to  put  up  margins;  he  did  not  reply  and 
some  days  thereafter  they  sold.  He  brings 
action  to  recover  for  the  highest  price  ob- 
tainable the  day  after  the  letter  requesting 
margins.  Lynch  v.  SImmonds,  87  N.  Y.  S. 
420.  No  error  for  court  to  read  from  a 
prior  opinion  a  statement  of  law  relative  to 
right  to  recover  margins  under  Stat.  1890, 
p.  479.  Post  V.  Leland,  184  Mass.  601,  69  N. 
E.  361. 

40.  Brokers  are  pledgees  for  the  repay- 
ment of  advances  made  by  them.  Rothschild 
V.  Allen,  90  App.  Dlv.  233,  86  N.  Y.  S.  42. 
A  broker  is  not  relieved  from  his  duty  to 
deliver  stock  sold  on  margin  by  the  fact 
that  one  to  whom  he  pledged  it  sold  it  on 
the  broker's  suspension  of  business.  Id. 
Failure  of  a  broker  to  deliver  to  a  customer 
stock   sold    on    margin    is    a    conversion.     Id. 

41.  No  demand  is  specific  uriless  It  men- 
tions a  particular  amount  of  money,  or 
states  facts  from  which  a  particular  amount 
of  money  can  be  ascertained.  Boyle  v.  Hen- 
ning,  121  P.    376. 

42.  Purchase  stock  to  replace  that  bor- 
rowed to  cover  a  short  sale  for  his  prin- 
cipal.    Boyle  V.  Henning,  121  P.  376. 

43.  Rothschild  V.  Allen,  90  App.  Div.  233, 
86  N.  Y.   S.   42. 

44.  Brokers   sold   certain   yarn   for   a   cus- 
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torn,  brokers  are  not  liable  if  they  fail  to  require  a  lender  to  put  up  margins  to  se- 
cure the  borrower  against  a  decline.*" 

Acting  in  good  faith  and  with  full  knowledge  of  the  principal  the  broker  may 
purchase.*'  The  fact  that  a  broker  made  a  sale  to  himself  of  a  certain  block  of  stock 
does  not  invalidate  sales  by  him  in  good  faith  to  other  parties,*^  and  where  prop- 
erty is  to  be  sold  at  a  fixed  price  it  is  no  defense  that  the  broker  was  interested 
as  a  purchaser.*'  General  customs  of  brokers,*"  or  rules  of  a  stock  exchange  can- 
not be  received  against  a  client  of  a  broker  who  is  ignorant  of  them/"  on  the 
ground  that  they  constitute  a  custom  of  the  business. "^ 

A  broker  is  entitled  to  a  deed  running  to  himself  when  it  is  shown  that  it  is 
for  his  security  in  advancing  money  to  make  the  purchase."^  His  bondsmen  are 
liable  for  a  breach  of  his  contract."  Where  brokers  purchase  stock  on  false  orders 
of  an  employee  they  may  treat  bim  as  principal."*  The  admissibility  of  evidence 
to  show  rights  is  treated  in  the  note."^ 

Instruci'jons.^'^ — A  charge  that  if  the  broker  had  cause  to  believe  that  a  cus- 
tomer did  not  intend  that  he  should  purchase  stocks  was  proper."^ 

Scope  of  authority.^^ — Authority  to  make  a  loan  is  not  authority  to  collect 
either  principal  or  interest,"'  nor  is  authority  to  collect  rents  authority  to  procure 
a  purchaser,""  nor  authority  to  sell  at  a  certain  price  authority  to  agree  to  deferred 
payments."^  A  broker  cannot  accept  a  check  in  payment."^  If  he  is  authorized  to 
accept  earnest  money  he  cannot  accept  foreign  coin."*  Authority  to  sell  oil  is  au- 
thority to  stipulate  how  much  shall  be  put  ia  the  buyer's  tanks."*  Where  a  broker 
does  not  reside  where  the  land  to  be  sold  ia  situated  he  is  presumed  to  have  authority 
to  appoint  a  subagent."°    Depositing  money  subject  to  the  check  of  a  broker  after 


tomer  which  the  purchaser  refused  to  ac- 
cept. Lincoln  v.  Levi  Cotton  Mills  Co.  [C.  C. 
A.]  128  F.  865.  "Where  a  broker  notifies  his 
customer  that  the  purchaser  has  refused  to 
carry  out  the  contract  there  is  an  uncon- 
ditional breach.  Id.  The  measure  of  dam- 
ages is  the  profit  he  would  have  received 
if  the  buyer  had  fulfilled  his  contract,  less 
the  profit  received  from  a  sale  to  others. 
Id. 

45.  Borrowed  to  cover  a  short  sale.  Mor- 
ris V.  Jamieson.  205  111.  87,  68  N.  B.  742. 
Evidence  held  insufficient  to  establish  such 
a  custom.     Id. 

4S.  After  purchase  tract,  of  land  was 
found  to  be  larger  than  principal  believed. 
He  could  not  rescind.  Teal  v.  McKnight,  110 
La.    256,    34    So.    434. 

47.  Evans  v.  Wrenn,  93  App.  Dlv.  346,  88 
N.  T.  S.  617. 

4S.  Selover  v.  Isle  Harbor  Land  Co. 
[Minn.]   98  N.  W.  344. 

49.  Employ  subagents  In  sale  of  mining 
property.  Chilberg  v.  Lyng  [C.  C.  A.]  128 
F.   899. 

50.  In  an  action  to  recover  money  de- 
posited as  margins.  Newman  v.  Lee,  87  App. 
Div.  116,  84  N.  T.  S.  106. 

51.  Newman  v.  Lee,  87  App.  Div.  116,  84 
N.  T.  S.  106. 

52.  Goodson  v.  Bmbleton  [Mo.  App.]  80 
S.  W.   22. 

53.  Where  a  broker  failed  to  remit  pro- 
ceeds of  sales  to  his  principals.  Merkley  & 
Son  V.  U.  S.  Fidelity  &  Guaranty  Co.,  24  Ky. 
L.   R.   2308,   73   S.   W.    1126. 

54.  Collect  the  amount  from  his  estate 
in  bankruptcy.     In  re  Filer,  125  F.  261. 

65.  Under  Stat.  1890,  p.  479,  providing  for 
a  recovery  of  money  paid  for  margins,  evi- 
dence   that   a   customer   did   not   understand 


what  a  notice  that  stock  had  been  bought  on 
his  account  meant  was  Inadmissible.  Post 
V.  Leland,  184  Mass.  601,  69  N.  B.  361. 
Letters  written  by  brokers  to  customer's 
wife  also  Inadmissible.  Refusal  to  allow 
cross-examination  as  to  other  transactions 
no  error.  Not  referred  to  on  direct  exami- 
nation. Bertelson  v.  Hoffman  [Wash.]  77  P. 
801. 

56.  See   1  Curr.   L.    362. 

57.  No  error  to  refuse  to  give  a  requested 
instruction  in  the  language  submitted  [Stat. 
1890,  p.  479].  Post  V.  Lelapd,  184  Mass.  601, 
68   N.   E.    361. 

58.  See  1  Curr.  L.  362. 

69.  Where  principal  requested  the  broker 
to  notify  the  debtor  when  interest  was  due, 
evidence  held  insuflScient  to  show  authority 
to  collect.  Ortmeier  v.  Ivory,  208  111.  577, 
70  N.  E.  665. 

60.  Action  brought  for  commissions. 
Hunn  V.  Ashton,  121  Iowa,  265,  96  N.  W.  745. 

61.  Staten  v.  Hammer,  121  Iowa,  499,  96 
N.  W.  964;  Edwards  v.  Davidson  [Tex.  Civ. 
App.]  79  S.  W.  48.  In  answer  to  a  request 
for  margins  a  customer  telegraphed,  "I  will 
have  to  let  my  stock  go."  Held  an  author- 
ization to  sell,  not  inconsistent,  however, 
until  notice  of  Its  execution,  with  other  or- 
ders to  a  subagent  who  executed  the  orders. 
Evans  v.  Wrenn,  93  App.  Dlv.  346,  88  N.  Y. 
S.   617. 

62.  Purchase  price  of  land.  Ormsby  v.  Gra- 
ham [Iowa]    98  N.  W.   724. 

63.  Mexican  money.  Edwards  v.  David- 
son  [Tex.    Civ.   App.]    79    S.   W.    48. 

64.  Sherman  OH  &  Cotton  Co.  v.  Dallas 
O.  &  R.  Co.  [Tex.  Civ.  App.]  77  S.  W.  961. 

05.  Eastland  v.  Maney  [Tex.  Civ.  App.] 
81  S.  W.  574. 
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the  principal  has  approved  the  application  for  a  loan  does  not  give  a  broker  au- 
thority t(5  make  a  loan.'" 

Ratification.'^'' — An  agency  is  ratified  by  adopting  the  contract  made  by  the 
agent/*  and  an  execution  of  a  contract  of  exchange  by  a  wife  is  a  ratification  by 
her  of  the  broker's  acts  of  procuring  an  exchange  authorized  by  her  husband." 
One  joint  owner  may  ratify  the  contract  between  his  co-owner  and  the  broker  by 
assisting  at  the  sale  to  the  custdmer  procured.'"  There  can  be  no  ratification  with- 
out full  knowledge  of  the  facts,'^  and  an  owner's  execution  of  a  deed  in  ignorance 
of  the  terms  made  by  an  agent  is  not  a  ratification.'"  Advancement  in  value  is 
ground  for  refusal  to  ratify  an  unauthorized  contract."  Where  a  purchaser  from 
a  broker  asserts  ratification  he  must  prove  it.'* 

Revocation  of  authority'"^  to  collect  rents  is  a  revocation  of  the  authority  to 
procure  a  purchaser.'"  Authority  to  sell  is  revoked  by  a  sale  by  the  owner,"  es- 
pecially where  he  reserves  the  right  to  sell,"  or  if  the  contract  does  not  negative 
such  right,"  and  the  manner  in  which  it  is  accomplished  is  immaterial.'"  Author- 
ity to  sell  is  not  revoked  by  his  giving  an  option,^^  but  is  by  notice  of  the  exercise 
of  an  option.'*  A  contract  limited  to  a  definite  period  terminates  at  the  expiration 
thereof." 

Damages.^* — An  agency  coupled  with  an  interest  is  revoked  subject  to  liability 
for  damages  suffered  by  reason  of  its  termination  contrary  to  the  terms  of  the  con- 
tract creating  it.'"  If  the  principal  refuses  to  carry  out  his  contract  the  broker 
may  rescind  and  recover  on  a  quantum  meruit."  On  breach  of  contract  between 
principal  and  broker  the  measure  of  damages  is  the  loss  of  profits  as  shown  by  the 
evidence  excluding  uncertain  and  conjectural  profits,"  and  such  damages  may  be 


66.  Brokers  exacted  commission  making 
note  usurious.  Barksdale  v.  Security  Inv. 
Co.   [Ga.]    47  S.  B.   943. 

67.  See  1  Curr.  L.  363. 

68.  An  owner  Intrusted  land  to  her 
brother  to  sell;  he  employed  a  broker.  Hurt 
V.  Jones  [Mo,  App.]  79  S.  "W.  486.  Where  a 
principal  completed  a  sale  after  he  knew  It 
was  procured  by  brokers  and  was  notified 
that  they  would  claim  their  commission, 
evidence  held  to  show  a  ratification.  Decker 
V.  ■Wlddlcomb  [Mich.]  100  N.  "W.  573. 

69.  Charles  V.  Cook,  88  App.  Dlv.  81,  84 
N.  T.  S.   867. 

70.  Assisting  In  getting  title  papers  In 
order,  etc.  MoKInnon  v.  Hope,  118  Ga.  462, 
45  S.  B.  413. 

71.  Judgment  against  a  principal  com- 
pelling him  to  repay  the  amount  of  a  first 
payment  under  an  unauthorized  contract  to 
the  agent  Insufllcient  to  show  a  ratification, 
Fleming  v.  Burke,  122  Iowa,  433,  98  N.  "W. 
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72.  Broker  had  agreed  to  deferred  pay- 
ments. Edwards  v.  Davidson  [Tex.  Civ. 
App.]   79  S.  W.  48. 

73.  Staten  v.  Hammer,  121  Iowa,  499,  96 
N.  W.  964. 

74.  Edwards  v.  Davidson  [Tex.  Civ.  App.] 
79  S.  W.   48. 

75.  See  1  Curr.  L.  367. 

76.  Even  If  the  first  authorized  the  sec- 
ond. Hunn  V.  Ashton,  121  Iowa,  265,  96  N. 
W.  745. 

77.  Notice  unnecessary.  Wallace  v.  Fl- 
eone  [Mo.  App.]  81  S.  W.  492. 

78.  White  V.  Benton,  121  Iowa,  354,  96 
N  W  876;  Johnson  Bros.  v.  Wright  [Iowa] 
99  N.  W.  103.  After  listing  property  the 
owner    withdrew    it    from    the    market,    but 


stated  that  he  would  offer  It  for  sale  after 
he  made  some  changes.  Held,  broker's  au- 
thority was  revoked.  George  B.  Loving  Co. 
V.  Hesperian  Cattle  Co.,  176  Mo.  330,  75  S.  W. 
1095.  Principal  had  a  right  to  revoke  it. 
Id. 

79.  Broker  had  exclusive  agency  to  pro- 
cure loan.  Mott  v.  Ferguson  [Minn.]  99  N. 
W.  804.  Where  one  notified  the  brokers  that 
if  a  sale  was  consummated  by  a  certain  date 
a  reduced  price  would  be  accepted,  it  did 
not  suspend  his  right  to  sell,  though  the 
brokers  notified  him  that  they  would  make  a 
sale  by  that  date.  White  v.  Benton,  121 
Iowa,  354,   96  N.  W.   876. 

80.  After  giving  agency  to  procure  a  loan 
to  cancel  a  mortgage  the  principal  secured 
a  renewal.  Mott  v.  Ferguson  [Minn.]  99  N. 
W.  804. 

81.  Wallace  v.  Plgone  [Mo.  App.]  81  S. 
W.  492. 

82.  Faraday  Coal  &  Coke  Co.  v.  Owens 
[Ky.]    80  S.  W.  1171. 

83.  For  sale  made  after  that  time  no  com- 
mission can  be  recovered.  La  Force  v. 
Wash.  University  [Mo.  App.]  81  S.  W.  209. 
Evidence  held  not  to  show  an  Implied  re- 
newal.    Id. 

84.  See  1  Curr.  L.  363. 

85.  Mllllgan  v.  Owen  [Iowa]  98  N.  W. 
792. 

86.  To  pay  a  share  of  profits  for  obtaining 
a  partner.  Boyd  v.  Vale,  84  App.  Dlv.  414, 
82  N.  T.   S.   932. 

87.  Not  a  matter  for  the  discretion  of  the 
jury.  Emerson  v.  Pac.  Coast  &  N.  Packing 
Co.  [Minn.]  100  N.  W.  365.  Award  for  breach 
of  contract  to  sell  flsh  not  sustained  by  evi- 
dence. Id.  That  a  broker  could  have  pro- 
cured a  purchaser  after  the  revocation  of  hia 
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recovered  by  an  accounting  in  equity.*'  Where  an  agent  fails  to  show  that  he 
could  have  made  a  sale,  nominal  damages  only  can  be  recovered  for  a  revocation 
of  his  authority."  Eefusal  to  enter  judgment  for  nominal  damages  is  not  re- 
versible error."" 

Bemedies  and  procedure.*^ — An  action  on  the  common  counts  cannot  be  main- 
tained for  a  breach  of  duty."*  The  defendant  may  be  entitled  to  a  biU  of  particu- 
lars."" 

§  3.  Bights  and  liabilities  as  to  third  persons.** — ^Where  brokers,  at  the  in- 
stance of  a  customer,  purchase  stock  which  they  hold  as  security,  its  sale  within 
four  months  prior  to  his  bankruptcy  did  not  create  a  preference."" 

Broker's  liability  to  third  persons. — A  broker  is  individually  liable  for  unau- 
thorized acts,'"  or  for  false  representations  without  regard  to  the  liability  of  his 
principal."''  It  is  immaterial  whether  his  representations  were  intentionally 
false."'  When  sued  by  a  third  person  he  may  show  that  it  was  customary  to  use  a 
different  form  of  words  when  contracting  in  his  own  name  than  when  contracting 
subject  to  confirmation.""  A  real  estate  broker  cannot  charge  a  prospective  pur- 
chaser with  the  expenses  of  a  trip  and  his  services  in  showing  him  the  property.* 
A  principal  is  liable  to  third  persons  for  acts  of  the  broker  within  the  apparent 
scope  of  his  authority,"  or  for  his  negligence,'  but  not  for  acts  beyond  it,*  unless 


authority  is  admissible  on  an  Issue  of  dam- 
ages for  revocation.  Milligan  v.  Owen 
[Iowa]   98  N.  "W.  792. 

88.  Tuell  V.  Paine,  39  Misc.  712,  80  N.  T. 
S.  966. 

89.  Milllgan  v.  Owen  [Iowa]  98  N.  "W. 
792. 

90.  For  revocation  of  authority.  Mllllgan 
V.   Owen    [Iowa]    98  N.  W.    792. 

01.     See  1  Curr.  L.  364. 

99.  Failure  to  require  a  lender  of  stock 
to  put  up  margins.  Morris  v.  Jamieson,  205 
111.  87,  68  N.  B.  742.  If  it  amounts,  to  a 
breach  of  contract  and  not  a  tort.     Id. 

93.  As  to  nature  of  agreements,  whether 
oral  or  written,  date,  and  whether  made 
directly  or  through  an  agent.  Treadwell  v. 
Greene,    87  App.   Div.   289,   84  N.  T.   S.   354. 

94.  See   1   Curr.  L.    364. 

95.  In  re  FUer,  125  F.  261. 

96.  Absolute  sale  of  tomatoes.  McKown 
V.  Gettys,  25  Ky.  L.  R.  2070,  80  S.  "W.  169. 
President  of  corporation  employing  a  broker. 
Groeltz  v.  Armstrong  [Iowa]  99  N.  W.  128. 
It  was  a  Question  for  the  jury  whether  a 
president  of  a  corporation  Induced  a  broker 
to  believe  that  he  had  authority  to  bind  the 
corporation.  Id.  A  broker  la  liable  to  a 
corporation  for  selling  its  bonds  on  forged 
authority.  Treasurer  of  a  corporation,  on 
forged  authority,  had  bonds  held  by  the  com- 
pany transferred  to  his  name  and  he  took 
them  to  a  broker  to  sell.  Jennie  Cia.rkson 
Home  for  Children  v.  Chesapeake  &  O.  R.  Co., 
41  Misc.  214,  83  N.  T.  S.  913.  And  the  buyer 
may  sue  on  the  contract.  McKown  v.  Gettys, 
25  Ky.  L.  R.   2070,   80   S.  W.  169. 

97.  A.  acting  as  agent  for  B.  to  sell  120 
acres  of  land  Induced  C.  to  enter  into  a  con- 
tract for  sale  of  such  land,  on  representa- 
tions that  title  was  clear.  Held  that  A.  was 
liable  in  damages.  Riley  v.  Bell,  120  Iowa, 
618,    95    N.   "W.   170. 

98.  If  the  other  party  is  not  chargeable 
with  knowledge  of  his  want  of  authority. 
Groeltz  v.  Armstrong  [Iowa]  99  N.  W.  128. 

99.  McKown  v.  Gettys,  25  Ky.  L.  R.  2070, 
80  S.  W.  169. 


1.  Hale  V.  Knapp  [Mich.]  96  N.  W.  1060. 
Where  one  item  in  an  account  against  a 
prospective  purchaser  was  illegal,  the  fact 
may  be  considered  in  determining  the  status 
of  the  other  items.     Id. 

2.  Broker  had  authority  to  sell  oil  and 
plaintiff  bought  it.  Set  up  that  broker  did 
not  have  authority  to  sell  that  grade  of  oil. 
Southern  Cotton  OH  Co.  v.  Shreveport  Cot- 
ton Oil  Co.,  Ill  La.  387,  35  So.  610.  In  a 
contract  for  the  sale  of  tanks  of  oil  to  con- 
tain "about"  136  barrels,  the  word  "about" 
would  not  excuse  the  seller  from  filling  them 
to  their  capacity.  Sherman  Oil  &  Cotton  Co. 
v.  Dallas  O.  &  R.  Co.  [Tex.  Civ.  App.]  77  S. 
W.  961.  Actual  value  of  the  property  may 
not  be  shown  where  the  disparity  between 
it  and  the  price  received  is  not  so  great  as 
to  show  improbability  of  the  contract  being 
made.  Bertelson  v.  Hoffman  [Wash.]  77  P. 
801.  Specific  performance  will  lie  against 
principal  for  transfer  of  real  estate  where 
authorized  broker  sells  land  to  a  third  party. 
West  v.  Mills,  83  App.  Div.  629,  82  N.  T.  S. 
473.  A  purchaser  has  acquired  the  property 
with  regard  to  the  seller  as  soon  as  there 
exists  an  agreement  for  the  object,  and  the 
price  thereof,  although  the  object  has  not 
yet  been  delivered  nor  the  price  paid.  Teal 
V.  McKnight,  110  La.   256,  34  So.  434. 

3.  Broker  employed  to  obtain  tenants 
and  authorized  to  conduct  them  through  the 
premises.  Customers  sustained  an  injury 
while  examining  premises.  Boyd  v.  U.  S. 
Mortg.  &  Trust  Co.,  94  App.  Div.  413,  88  N. 
T.    S.    289. 

4.  In  an  action  on  the  common  counts  to 
recover  money  paid  by  a  purchaser  to  an 
agent,  evidence -held  not  to  show  authority 
In  him  to  collect,  therefore  principal  was  not 
liable.  Rohde  v.  Marquis  [Mich.]  97  N.  W. 
53.  Broker  had  authority  to  sell  for  60  days. 
Time  of  payment  was  extended  beyond  such 
time.  Contract  could  not  be  enforced.  Smith 
V.  McCann.  205  Pa.  57,  54  A.  498.  Where  a 
purchaser  buys  on  terms  which  he  knows  are 
beyond  the  scope  of  the  authority  of  the 
broker  to  make,  he  cannot  enforce  the  con- 
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ratified  by  Hm/  nor  by  a  contract  for  a  sale  of  real  estate  made  by  an  agent  indi- 
vidually and  under  his  own  seal.*  If  the  acceptance  is  subject  to  confirmation  by 
the  seller  no  contract  is  created  until  confirmation/  and  a  demand  for  security 
by  the  intending  purchaser  is  not  a  waiver  of  the  requirement  of  confirmation.' 
The  principal  need  not  set  up  excess  of  authority  in  an  action  for  specific  per- 
formance.' Knowledge  of  a  broker  is  not  knowledge  of  his  principal.^"  Where 
a  broker's  contract  was  silent  as  to  the  capacity  of  tank  cars  in  which  oil  was  to 
be  delivered,  an  oral  agreement  to  this  effect  may  be  shown.^^ 

§  4.  Compensation  and  lien}^ — If  he  procures  a  customer  ready  and  able  to 
carry  out  the  transaction  according  to  the  terms  submitted  to  him  by  his  principal,^^ 
and  the  burden  is  on  him  to  prove  his  readiness  and  ability/*  he  is  entitled  to  his 
commissions/'  though  the  transaction  is  never  consummated/®  and  especially  so 
where  a  binding  contract  is  entered  into/^  but  where  a  contract  was  not  entered  into 
he  must  have  procured  a  valid  obligation  and  tendered  it,  or  have  brought  the  par- 
ties together  so  that  a  contract  might  have  been  entered  into  had  his  principal  so 
desired.^* 


tract.  Fleming  v.  Burke  [Iowa]  98  N.  W. 
288.  Sale  after  term  of  employment  ex- 
pired. Smith  V.  McCann,  205  Pa.  57,  54  A. 
49$. 

5.  Where  a  contract  to  purchase,  signed 
by  the  proposed  purchaser,  is  presented  to 
the  vendor  to  decide  whether  the  purchaser 
is  acceptable,  and  he  then  executes  the  con- 
tract or  ratifies  the  unauthorized  act  of  his 
agent,  It  Is  binding  upon  him.  Plynn  v. 
Jordal  [Iowa]  100  N.  W.  326.  Unauthorized 
contract  held  ratified  by  correspondence. 
Sleeper  v.  Murphy,  120  Iowa,  132,  94  N.  W. 
275. 

9.  Blanchard  v.  Archer,   87  N.  Y.  S.  665. 

7.  By  local  custom  both  buyer  and  seller 
confirmed  each  other  in  writing.  Johnston 
V.   Fairmont  IMills   [C.  C.   A.]    129  F.   74. 

8.  Before  confirmation  the  seller  became 
insolvent.  Johnston  v.  Fairmont  Mills  [C.  C. 
A.]    129  F.   74. 

O.  Staten  v.  Hammer,  121  Iowa,  499,  96  N. 
W.    964. 

10.  Insurance  broker  had  knowledge  of 
facta  which  would  render  the  policy  void 
when  made.  Held  the  conditions  were  not 
not  waived.  McGrath  v.  Home  Ins.  Co.,  88 
App.  Div.  163,  84  N.  T.  S.   374. 

11  Sherman  Oil  &  Cotton  Co.  v.  Dallas  O. 
&  R.  Co.  [Tex.  Civ.  App.]  77  S.  W.  961. 
Letters  written  between  broker  and  seller 
were  admissible  to  show  agreement  as  to 
capacity  of  tanks.  Id.  An  answer  by  a 
broker  that  he  had  an  understanding  with 
the  seller  that  cars  of  oil  sold  should  con- 
tain 135  barrels  is  a  conclusion.  Id.  An 
.answer  as  to  custom  of  filling  oil  tanks  is 
not  responsive  to  a  Question  as  to  the 
capacity  of  the  tanks.     Id. 

12.     See  1  Curr.  L.  365. 

13  VS^here  an  owner  represented  to  the 
broker  that  a  let  was  76  feet  deep,  and  pur- 
chaser refused  to  .nke  It  because  it  proved 
to  be  but  66  feet,  no  commissions  could  be 
recovered.  Hausman  V.  Herdtfelder,  81  App, 
Div  46  80  N.  T.  S.  1039.  Where  sale  was 
completed  by  an  executor  on  dilferent  terms 
than  proposed  by  testator  to  tl-e  broker. 
Triokey  v.  Crowe  [Ariz.]  71  P.  96o.  Where 
deal  was  declared  off  simply  because  the 
owner    insisted    that    purchaser    should    pay 


taxes  accruing  during  the  time  necessary 
for  the  latter  to  look  up  title,  broker  is  not 
entitled  to  his  commissions.  Sheinhouse  v. 
Klueppel,  80  App.  Div.  445,  81  N.  Y.  S.  116. 
Facts  properly  submitted  on  this  proposition. 
Brockenbrow  v.  Stafford  [Tex.  Civ.  App.]  76 
S.  W.  576.  Would  not  as  to  payment  in  sale 
of  mining  property.  Brown  v.  Keegan 
[Colo.]  76  P.  1056.  Where  after  considerable 
bickering  between  seller  and  purchaser  the 
seller  had  to  purchase  an  adjoining  lot  and 
throw  it  in,  no  commission  could  be  recov- 
ered. Tooker  v.  liuckworth  [Mo.  App.]  80  S. 
W.  963.  Purchaser  rejected  a  deed  because 
description  of  property  was  type  written. 
Park  V.  Hogle  [Iowa]  99  N.  W.  185.  The 
same  rule  applies  to  the  holder  of  an  option. 
Smith  V.  Lawrence,  98  Me.  92,  66  A.  455. 
If  a  principal  is  doubtful  of  the  proposed 
purchaser's  ability  to  carry  out  the  con- 
tract he  may  accept  conditionally.  That  he 
proves  able.  Flynn  v.  Jordal  [Iowa]  100  N. 
W.  326. 

14.  Instruction  presuming  that  purchaser 
was  able  was  erroneous.  Colburn  v.  Sey- 
mour [Colo.]  76  P.  1058.  A  contract  signed 
by  the  purcliaser  is  prima  facie  evidence  of 
his  willingness  to  buy,  but  no  evidence  of 
his  ability  to  perform  its  conditions.  Flynn 
V.   Jordal   [Iowa]    100  N.    W.    326. 

15.  Error  in  the  contract,  if  the  owner 
does  not  refuse  to  sell  on  account  thereof 
and  the  purchaser  stands  ready  to  correct 
it,  is  no  ground  for  thereafter  refusing  to 
sell.  Johnson  Bros.  v.  Wright  [Iowa]  99  N. 
W.  103.  It  is  immaterial  whether  there  was 
a  consideration  to  support  the  option  when 
the  intending  purchaser  is  willing  to  accept 
the  offer.  W^ilson  v.  Clark  [Tex.  Civ.  App.] 
79   S.   W.   649. 

10.  Lewis  V.  Simpson  [Iowa]  98  N.  W.  508; 
Collins  V.  Padden,  120  Iowa,  381,  94  N.  W. 
905.  And  that  the  purchaser  afterwards 
fails  to  carry  out  Iiis  agreement  makes  no 
difference.  Seabury  v.  Fidelity  Ins.,  T.  &  S. 
D.  Co.,  205  Pa.  234,  54  A.  898.  Broker  found 
a  party  able  and  willing  to  exchange  after 
first  agreeing  to  make  tlie  deal.  His  cus- 
tomer backed  out.  He  was  entitled  to  com- 
missions.    Suydam  v.  Healy,  87  N.  Y.  S.  669. 

17.     Though  the  contract  is  never  carried 
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A  slight  modification  of  the  terms  will  not  defeat  his  right."  All  his  expendi- 
tures are  at  his  own  risk,  to  be  recouped  only  in  case  of  success.^" 

If  his  endeavors  have  been  the  procuring  cause  of  the  transaction,^^  the  bur- 
den of  which  is  on  him  to  show,"''  he  is  entitled  to  his  commissions,"'  even  though 


out  Flynn  v.  Jordal  [Iowa]  100  N.  W.  326. 
Though  the  third  party  subsequently  refuses 
to  carry  It  out.  Charles  v.  Cook,  88  App. 
Div.   81,   84  N.  T.   S.   867. 

18.  Flynn  \.  Jordal  [Iowa]  100  N.  W.  326. 
If  a  principal  accepts  a  proposed  purchaser 
conditionally,  or  If  the  purchaser  withdraws 
his  offer  before  acceptance,  the  broker  is 
not  entitled  to  commissions,  unless  it  is 
shown  that  the  purchaser  was  able,  ready 
and  willing  to  purchase  at  the  time  of  tender 
to  the  principal.  Id.  A  broker,  who  in  ac- 
cordance with  his  contract,  brings  the  pur- 
chaser and  principal  together,  is  entitled  to 
his  compensation  when  these  latter  parties 
arrive  at  a  definite  understanding,  in  rela- 
tion to  such  contract,  acceptable  to  both. 
Seabury  v.  Fidelity  I.,  T.  &  S.  D.  Co.,  205  Pa. 
234,   54  A.  898. 

19.  Where  broker  was  authorized  to  sell 
for  $4,500,  and  the  owner  sold  to  the  pur- 
chaser procured  for  $4,300;  broker  was  en- 
titled to  commission.  Smith  v.  Truitt  [Mo. 
App.]  80  S.  W.  686.  Broker  procured  pur- 
chaser, for  the  sale  of  an  automobile,  who 
was  ready  and  willing  to  carry  out  his  con- 
tract with  exception  of  first  payment. 
This  being  waived  by  principal,  held  that 
broker  was  entitled  to  his  commission. 
Veeder  v.  Seaton,  85  App.  Div.  196,  83  N.  T. 
S.  159.  Where  a  broker  was  employed  to 
rent  one  floor  of  a  building  and  the  Owner 
.availed  himself  of  his  services  in  renting 
another,  he  was  entitled  to  commission. 
Snydam  v.  Vogel,  84  N.  T.  S.  915.  Broker 
was  authorized  to  sell  tract  of  land  for 
$70,000  cash.  Purchaser  finally  refused  to 
pay  all  cash,  but  did  make  deal  whereby  he 
paid  part  cash  and  secured  the  rest  up  to 
$70,000.  Court  left  it  for  jury  to  say  wheth- 
er principal  had  waived  his  right  to  insist 
on  provision  for  cash  as  against  broker. 
f?.  B.  Crowley  Co.  v.  Myers.  69  N.  J.  Law, 
24  5.  55  A.  305.  Broker  acting  for  principal 
secured  a  loan  of  $20,000,  his  commission  to 
be  a  cert.iin  per  cent  of  amount,  at  certain 
times,  remaining  unpaid.  Principal  borrow- 
ed $5,000  more  and  then  cancelled  both  these 
notes  and  gave  a  new  note  for  $25,000.  Held 
rhat  broker  could  still  recover  his  commis- 
sion. Clay  V.  Lakenan,  101  Mo.  App.  563,  74 
S.  W.  391.  Where  price  finally  agreed  upon 
is  less  than  that  at  which  the  broker  was 
instructed  to  sell,  he  Is  entitled  to  commis- 
sion. Martin  v.  Fegan.  88  N.  T.  S.  472.  Mod- 
ified and  carried  out.  Broker  had  waived  his 
right  to  commissions  if  the  sale  was  not 
consummated.  Cody  v.  Dempsey,  86  App. 
Div.  335,  13  Ann.  Cas.  322,  83  N.  T.  S.  899. 
His  right  to  commission  is  not  alfectod  by  a 
change  in  an  agreement  relative  to  the  pur- 
chase of  other  interests.  Good  v.  Smith 
[Or.]    76    P.    354. 

20.  Smith  V.  Lawrence.  98  Me.  92,  56  A. 
455.  Procuring  an  abstract  to  be  extended 
to  date.  Sale  never  consummated.  Park  v. 
Ho^e  [Iowa]   99  N.  W.  185. 

21.  That  a  broker  did  not  inform  his  prin- 
cipal before  the  sale  that  a  purchaser  was 
his    customer    was     not     controlling    as     to 


whether  he  was  the  procuring  cause.  Met- 
calfe v.  Gordon,  86  App.  Div.  368,  83  N.  Y.  S. 
808.  A  broker  who  mentions  parties  to  prin- 
cipal saying  that  they  are  his  customers, 
but  who  does  not  see  the  one  who  buys  the 
property  until  after  the  sale,  is  not  entitled 
to  commission.  Wliiteley  v.  Terry,  83  App. 
Div.  197,  82  N.  T.  S.  89.  Purchaser  was  not 
able  to  buy  on  the  terms  of  owner,  Har- 
mon V.  Enrlght  [Mo.  App.]  81  S.  W.  1180. 
Evidence  Iield  insufficient  to  show  that  the 
owner  agreed  to  find  a  lessee  for  the  pur- 
chaser and  guarantee  payment  of  rent. 
Brokers  recommended  a  customer  with  whom 
they,  the  brokers,  could  not  deal.  Transac- 
tion was  arranged  with  this  party  subse- 
quently, by  another  broker.  The  first  bro- 
Icer  was  not  entitled  to  commissions.  Samp- 
son v.  Ottinger.  87  N.  Y.  S.  796.  Where  a 
customer  asked  a-  broker  about  a  certain 
farm,  and  the  broker  saw  the  owner,  but 
his  authority  was  subsequently  revoked  and 
a  sale  made  by  owner  the  broker  was  not  the 
procuring  cause.  McCrory  v.  Kellogg  [Mo. 
App.]  81  S.  W.  465.  Evidence  of  correspond- 
ence held  insufilcient  to  show  that  a  sale 
was  effected  through  the  broker's  agency. 
Hunn  V.  Ashton,  121  Iowa,  266,  96  N.  W.  745. 
Evidence  held  to  sho^v  an  intervening  cause. 
Studer  v.  Byson  [Minn.]  100  N.  W.  90.  An 
instruction  that  principal  would  be  liable  for 
commissions  where  he  sold  the  land  him- 
self, and  there  was  nothing  in  the  contract 
igainst  such  right,  held  error.  Evans  v. 
Gay    [Tex.    Civ.    App.]    74   S.   W.    575. 

22.  Client  asserted  that  deal  was  carried 
through  by  another  broker.  Schatzberg  v. 
Groswirth,  84  N.  Y.  S.  259.  On  conflictftig 
evidence  as  to  whether  a  broker  was  the 
procuring  cause,  the  question  was  for  the 
jury.  Von  Tobel  v.  Stetson  &  Post  Mill  Co.. 
32  Wash.  683,  73  P.  788.  As  to  whether  cor- 
respondence of  broker  was  the  procuring 
cause  of  a  sale  of  land,  evidence  held  for 
jury.  Donovan  v.  Weed,  86  App.  Div.  630, 
83    N.   Y.    S.    682. 

23.  Where  a  broker  introduced  a  probable 
customer  who  subsequently  became  a  pur- 
chaser, he  was  the  procuring  cause.  Mar- 
tin V.  Fegan,  88  N.  Y.  S.  472.  Though  at  the 
time  the  agent  solicited  the  purchaser  to 
buy  he  was  not  able.  Marlatt  v.  Elliott 
[Kan.]  77  P.  104.  Proper  to  so  instruct. 
.Taeger  v.  Glover,  89  Minn,  490,  95  N.  W.  311. 
A  verdict  for  plaintiff  in  an  action  for  com- 
missions as  a  broker  involving  the  ques- 
tion of  his  employment  by  defendants  and 
his  being  the  procuring  cause  of  the  sale 
held  not  against  the  weight  of  evidence. 
Abraham  v.  Burstein,  8?  App.  Div.  631,  81 
N.  Y.  S.  937,  Where  broker  toolt  party  of 
landseekers  to  view  the  premises  and  one 
bought.  White  v,  Collins,  90  Minn.  165,  95 
N.  W.  765,  Broker  procured  purchaser  to 
buy  land  but  the  price  being  too  high,  pur- 
chaser .sent  Ills  own  agent  to  principal  and 
succeeded  in  buying  the  land  for  $1,000  less. 
Held,  that  broker  v.'as  entitled  to  his  com- 
mission. McCormack  v.  Henderson,  100  Mo. 
App.   647,  75  S.  W.  171.     Though  he  procures 
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the  transaction  was  not  completed  until  after  the  termination  of  his  authority;^* 
but  he  is  not  entitled  to  commissions  for  a  sale  made  to  his  customer  after  his  dis- 
charge,'* nor  for  a  sale  under  a  revoked  contract  of  agency.'"  He  must  do  some- 
thing more  than  get  authority  to  sell,*'  though  he  need  not  conduct  the  transac- 
tion to  a  final  conclusion,''  and  he  is  not  entitled  to  commissions  for  imsuccessful 
efforts.'* 

The  performance  of  the  contract  is  a  prerequisite  to  the  right  to  commis- 
sions,'" but  negotiating  a  conditional  sale  is  sufBcient,'^  and  he  may  be  entitled  to 
recover  on  the  quantum  meruit  for  part  performance.*' 


hla  purchasers  through  the  assistance  of 
other  ag'ents.  Henninger  v.  Burch,  90  Minn. 
43,  96  N.  W.  578.  Correspondence  held  to 
show  that  broker  was  procuring  cause.  Steldl 
V,  McClynionds,  90  Minn.  205,  95  N.  W.  906. 
Where  brokers  advertised  the  property  and 
prepared  for  Us  sale  at  auction,  but  the 
owner  sold  It  at  private  sale  the  day  before 
the  auction.  Donald  v.  Lawson,  87  N.  Y. 
S.  485.  Evidence  held  to  show  that  one  had 
by  correspondence,  etc.,  procured  a  pur- 
chaser. Sandefur  v.  Hlnes  [Kan.]  76  P.  444. 
Evidence  held  to  show  that  a  broker  had 
procured  a  purchaser  and  was  entitled  to  a 
five  per  cent  commission,  though  there  had 
been  another  settlement.  Summers  v.  Sum- 
mers [Ky.]  80  S.  W.  1154.  Where  a  prin- 
cipal stated  to  a  broker  after  the  sale  that 
he  was  entitled  to  his  commissions,  evidence 
held  to  show  that  he  was  the  procuring 
cause  of  the  sale  and  was  not  limited  to  pro- 
curing a  purchaser  at  a  certain  price.  Jlet- 
calfe  V.  Gordon,  86  App.  Div.  368,  83  N.  T. 
S.  808.  Where  one  purchased  directly  from 
owner,  evidence  held  to  show  that  broker 
was  procuring  cause.  Veale  v.  Green  [Mo. 
App.]  79  S.  W.  731.  Evidence  held  to  show 
a  broker  entitled  to  commissions  for  sale  of 
leasehold.  Steer  v.  Dwyer  [Mo.  App.]  79  S. 
W.  738.  Where  a  buyer's  attention  was 
called  to  the  property  by  an  advertisement 
of  a  broker.  Kiernan  v.  Bloom,  86  N.  T.  S. 
899.  "If  the  property  sold  is  brought  to  the 
attention  of  the  purchaser  by  the  broker, 
and  the  principal  carries  on  the  negotiations 
himself  or  agrees  to  an  exchange  Instead 
of  sale,  or  allows  the  purchaser  a  certain 
time  to  agree  to  his  terms,  and  before  the 
expiration  of  the  time  allowed,  sells  to  an- 
other, the  broker  Is  entitled  to  his  commis- 
sions." Showaker  v.  Kelly,  21  Pa.  Super.  Ct. 
390.  Evidence  held  to  show  that  an  agreed 
compensation  was  $650  Instead  of  $150. 
Cuperman   v.    Stern,    88    N.    T.    S.    147. 

24.  Jaeger  v.  Glover,  89  Minn.  490,  95  N. 
W.  311;  Crowley  Co.  v.  Myers,  69  N.  J.  Daw, 
245,  55  A.   305. 

25.  Sale  made  to  a  customer  with  whom 
the  broker  unsuccessfully  negotiated. 
Leonard  v.  Bldredge,  184  Mass.  594,  69  N.  B. 
337.  A  sale  by  the  owner  to  one  with 
whom  a  broker  ha»  negotiated  without  au- 
thority does  not  entitle  him  to  commission. 
Negotiated  after  his  authority  had  been  re^ 
voked  George  B.  Loving  Co.  v.  Hesperian 
Cattle  Co.,  176  Mo.  330.  75  S.  W.  1095.  Con- 
versation between  broker  and  purchaser  sub- 
seqvent  to  revocation  inadmissible.     Id. 

26.  Evidence  held  to  show  a  written  con- 
tract had  been  superseded  by  a  new  oral 
contract.  Kidman  v.  Garrison  [Iowa]  97  N. 
W.   1078. 


27.  Sale  was  negotiated  by  the  owner. 
Scherer   v.   Colwell,   87   N.   Y.   S.    490. 

28.  Marlatt  v.  Elliott  [Kan.]  77  P.  104. 

29.  Where  a  sale  was  consummated  by 
the  principal  two  months  after  negotiations 
by  the  broker  with  the  purchaser,  evidence 
held  to  show^  that  the  broker  was  not  the 
procuring  cause.  Phinney  v.  Chesebro,  87 
App.    Dlv.    409,    84   N.    Y.    S.    449. 

30.  Not  error  to  so  instruct  where  there 
was  no  proof  from  which  value  of  services 
outside  the  special  contract  could  be  found 
chargeable.  Ivy  Coal  &  Coke  Co.  v.  Long, 
139  Ala.  535,  36  So.  722.  Instructions  to  a 
real  estate  broker  to  list  lands  for  sale  at 
$40  per  acre,  $1,500  to  $2,000  cash  and  the 
balance  in  annual  payments  of  $600,  with  in- 
terest payable  annually,  the  crop  of  the  cur- 
rent year  to  be  reserved  to  the  vendor,  are 
not  fulfilled  by  carrying  out  agreement  with 
exceptions  of  interest — postponed  9%  months, 
notes  payable  on  or  before  date  and  no 
crop  reservation.  Sleeper  v.  Murphy,  120 
Iowa,  132,  94  N.  W.  275.  Purchaser  default- 
ed. Lassen  v.  Bayllss  [C.  C.  A.]  125  P.  744. 
One  brought  the  parties  together  but  no 
terms  were  agreed  upon,  subsequently  an- 
other broker  effected  an  agreement  between 
them  on  different  terms.  De  Zavala  v. 
Royaliner,  84  N.  Y.  S.  969.  One  employed  to 
procure  a  loan  is  entitled  to  compensation 
only  in  case  he  procures  it.  Demarest  v. 
Spiral  Riveted  Tube  Co.  [N.  J.  Law]  58  A. 
161.  Lender  backed  out  after  he  had  agreed 
to  make  it.  Ashfleld  v.  Case,  87  N.  Y.  S.  649. 
Procurement  of  option  not  sufficient  where  he 
was  to  effect  a  sale.  Lawrence  v.  Pederson 
[Wash.]  74  P.  1011.  Where  contract  called 
for  the  sale  of  an  entire  tract,  sale  of  part  of 
it  Is  insufficient.  Shinn  v.  Boyd  [Tex.  Civ. 
App.]  77  S.  W.  1027.  Where  the  contract  is 
for  a  sale,  no  commission  can  be  recovered 
until  a  sale  is  effected,  unless  the  principal 
acts  In  bad  faith.  Parker  v.  National  Mut. 
Bldg.  &  L.  Ass'n  [W.  Va.]  46  a  B.  811. 
Where  commission  is  to  be  paid  on  sale, 
producing  purchaser  is  not  sufficient.  Orms- 
by  v.  Graham  [Iowa]  98  N.  W.  724.  Con- 
tract construed  and  held  not  to  entitle 
broker  to  commissions  for  trying  In  good 
faith  to  sell  the  land  without  success.  Sher- 
burne Land  Co.  v.  Eells  [Minn.]  99  N.  W. 
419. 

31.  Receipt  for  part  of  purchase  price 
$1,000  of  $30,000,  signed  by  owner,  indicates 
conditional  sale.  Merriman  v.  Wickersham, 
141  Cal.  567,  75  P.  180. 

32.  The  owner  sold  to  a  purchaser  found 
by  the  broker,  a  portion  of  the  land  listed. 
Delta  &  Pine  Land  Co.  v.  Wallace  [Miss.]  36 
So.   263. 
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Where  a  condition  is  annexed  to  the  transaction,  it  must  be  performed  before 
commissions  can  be  recovered,"  and  where  right  to  commissions  was  limited  to  the 
time  the  vendor  received  payment,  no  recovery  thereof  could  be  had  mitil  such 
time;'*  but  where  payment  of  commissions  does  not  depend  on  the  payment  of 
the  entire  purchase  price,  he  is  entitled  to  receive  them  as  installments  are  paid." 

A.  sale  agent  is  entitled  to  commission  on  all  sales,'"  except  those  made  by 
the  owner,"  especially  where  he  reserves  a  right  to  sell.'* 

Arbitrary  refusal  of  the  principal  to  consummate  the  transaction  does  not  de- 
feat the  right  to  commissions,"  nor  does  his  inability  to  give  a  clear  title*"  or  im- 
mediate possession,"  nor  a  mistake  in  listing  as  to  the  description,**  nor  notice  to 
the  broker  of  a  defect  in  the  title  acquired  after  he  has  procured  a  purchaser,** 
nor  the  sale  by  the  principal  to  one  with  whom  the  broker  has  negotiated,**  and  that 
he  has  a  cause  of  action  against  his  customer  for  fraud  is  no  defense.*"  He  may 
recover,  though  he  knew  that  the  principal  did  not  have  the  amount  of  stock  he 
employed  him  to  sell.*' 


3S.  Was  to  acquire  property  free  from 
taxes  which  he  did  not,  though  he  procured 
a  warranty  deed.  Klee  v.  Omberg,  25  Ky.  L. 
R.  531,  76  S.  W.  15.  Agreement  to  take  loan 
on  condition  that  he  got  title  to  the  prop- 
erty. Frye  v.  Sohwarz,  87  App.  Dlv.  611,  83 
N.  T.  S.  1070. 

34.  Payment  was  reserved  until  It  was 
shown  a  certain  amount  could  be  realized 
on  the  business  sold.  Hart  v.  Garrett  Co., 
87  N.  T.  S.  574. 

35.  Frank  v.  Bonnevle  [Colo.  App.  3  77  P. 
363. 

86.  W^hlsky  broker.  Brown  &  Bro.  v. 
Lapp,  25  Ky.  L.  R.  1134,  77  S.  W.  194.  Sold 
to  one  with  whom  he  had  negotiated.  Syl- 
vester V.  Johnson,  110  Tenn.  392,  76  S.  W.  923. 

37.  Where  owner  sold,  though  the  broker 
had  the  exclusive  agency  under  a  contract 
which  did  not  negative  the  owner's  right  to 
sell.  Ingold  v.  Symonds  [Iowa]  99  N.  W. 
713.  Contract  did  not  negative  principal's 
right,  and  he  procured  a  loan  before  the 
broker  did.  Mott  v.  Ferguson  [Minn.]  99  N. 
W.  804. 

38.  Tracy  v.  Abney,  122  Iowa,  306,  98  N. 
W.  121.  Nor  does  the  fact  that  the  con- 
tract provides  for  a  penalty  to  be  paid  the 
broker  in  case  the  price  Is  raised  or  the 
land  taken  out  of  the  market  entitle  him  to 
the  penalty  on  a  sale  by  the  owner.     Id. 

39.  By  falling  to  furnish  an  abstract 
after  the  broker  procured  one  to  make  a 
loan.  Rundle  v.  Staats  [Colo.  App.]  73  P. 
1091.  When  broker  produces  purchaser  able 
and  willing  to  purchase.  Merrlman  v.  Wlck- 
ersham,  141  Cal.  567,  7B  P.  180.  Where  he 
has  found  a  purchaser.  Gwinnup  v.  Sibert 
[Mo.  App.]  80  S.  W.  589.  Where  the  prin- 
cipal refused  to  make  a  deed  as  to  a  certain 
fractional  section.  Heaton  v.  Clarke,  122 
Iowa,  716,  98  N.  W.  697;  Ward  v.  McQueen 
[N.  D.]  100  N.  W.  253.  He  must  accede  to 
reasonable  terms  under  the  contract.  Al- 
lowance of  six  months  in  which  to  pay 
$1,000.00.  Wendle  v.  Palmer  [Conn.]  58  A. 
12.  Whether  during  the  continuance  of  an 
option  the  owner  offered  to  sell  to  another 
at  a  less  price,  the  statement  of  his  proposed 
purchaser  is  hearsay.  Smith  v.  Lawrence, 
98  Me.  92,  66  A.  455.  It  is  error  to  instruct 
that  the  commission  was  not  to  be  paid  un- 
less   the    sale    were   consummated    and    that 
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the  risk  of  failure  was  wholly  on  the 
broker.  Bruce  v.  Hurlbut,  81  App.  Dlv.  311, 
81  N.  T.  S.  64.  Evidence  of  interviews  be- 
tween an  owner  and  a  customer  of  a  broker 
who  held  an  option  held  Insufficient  to  show 
that  the  owner  dissuaded  the  customer 
from  purchasing.  Smith  v.  Lawrence,  98  Me. 
92,  56  A.   455. 

40.  Part  of  land  In  adverse  possession. 
Bruce  v.  Wolfe,  102  Mo.  App.  384,  76  S.  W. 
723.  Lien  on  property.  Smye  v.  Groesbeok 
[Tex.  Civ.  App.]  73  S.  W.  972;  Finck  v.  Bauer, 
40  Misc.  218,  81  N.  T.  S.  625.  Contention  that 
he  vias  entitled  to  a  reasonable  time  to  per- 
fect his  title  Is  no  avail.  Nor  Is  fact  that 
owner  offered  to  perfect  his  title.  Vendee 
not  obliged  to  accept.  Bruce  v.  Wolfe,  102 
Mo.  App.  384,  76  S.  W.  723.  Implied  condi- 
tion that  title  should  be  perfect.  Wilson  v. 
Clark  [Tex.  Civ.  App.]  79  a  W.  649.  If  a 
sale  falls  through  because  of  a  defect  in  the 
vendor's  title.  Cusack  v.  Aikman,  87  N.  T. 
S.  940.  A  receipt  by  the  owner,  reciting  that 
he  has  received  earnest  money  on  pur- 
chase of  certain  land  which  is  to  be  re- 
turned if  title  fails.  Is  not  varied  by  parol 
evidence  of  the  purchaser's  willingness  to 
take  it  when  title  Is  shown  to  be  satisfac- 
tory. Wilson  V.  Clark  [Tex.  Civ.  App.]  7» 
S.  W.  649.  Nor  does  such  a  receipt  re- 
quire the  purchaser  to  have  the  land  sur- 
veyed.    Id. 

41.  Putter  v.  Berger,  88  N.  T.  S.  462. 

42.  Tyler  v.  Justice    [Ga.]    48   S.   E.   328. 

43.  McKinnon  &  Eve  v.  Hope,  132  Ga. 
1149,    45    S.   E.    413. 

44.  Though  this  terminates  the  agency. 
Sylvester  v.  Johnson,  110  Tenn.  392,  75  S. 
W.  923.  Broker,  in  a  sale  of  land,  was  to 
receive  all  above  a  certain  price  per  acre 
as  his  commission.  After  securing  purchas- 
er, the  principal  connived  with  such  pur- 
chaser to  sell  him  the  land  at  the  marginal 
price.  Held,  that  broker  could  recover  what 
his  services  were  worth.  Baker  v.  Murphy, 
105  111.  App.  151. 

45.  By  collusion  between  customer  and 
vendee,  the  deed  was  made  to  a  third  party. 
Martin  v.  Fegan,   88  N.  T.   S.   472. 

46.  Error  to  make  his  recovery  depend 
on  guaranty  that  the  other  members  of  the 
firm  would  authorize  the  sale.  Enrlght  v. 
Ford  [Mo.  App.]    80   S.  W.   291. 
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Where  a  principal  sold  his  entire  tract  to  one  who  agreed  to  pay  commissions 
on  applications  sent  in  by  his  agents,  the  agent  could  collect  at  tiie  rate  fixed  by 
his  contract/^  though  the  question  of  his  fair  dealing  and  the  consequent  validity 
of  the  contract  for  commissions  may  be  for  the  jury.*' 

Where  a  broker  gave  his  receipt  for  commissions  to  the  lessee  to  be  used  by 
her  as  payment  of  rent  he  could  not  recover  from  his  principal.**  A  broker  may 
be  precluded  from  recovering  his  commissions  by  becoming  an  officer  of  a  pur- 
chasing corporation,""*  because  of  the  fiduciary  relation  he  sustains."^  Failure  of 
a  broker  to  comply  with  an  ordinance  requiring  a  license  will  not  preclude  him 
from  recovering  a  commission,"'  especially  where  such  ordinance  is  not  enforced.'^ 

Good  faiths* — ^If  he  fails  to  make  a  ftdl  disclosure  of  the  facts,""  or  makes 
misrepresentations  to  his  principal,  he  cannot  recover  commissions,  though  the  con- 
tract becomes  binding."' 

A  local  custom  to  pay  brokers  who  negotiate  a  deal  cannot  fasten  upon  a  prop- 
erty owner  any  liability."^  Whether  the  broker  has  complied  with  his  contract  is  a 
question  of  law."* 

In  some  states  an  authorization  to  sell  real  estate  must  be  in  writing  in  order 
that  the  broker  may  recover  his  compensation,"'  and  in  such  case  the  broker  cannot 
i-eeover  on  a  quantum  meruit,*"  while  in  others  an  agent's  authority  to  procure  a 
purchaser  need  not  be.°^  The  statute  of  frauds  cannot  be  invoked  for  the  protection 
oi  a  broker  to  secure  commissions.''*    A  part  of  the  iNew  York  courts  hold  that 


47.  The  fact  that  It  had  been  represented 
to  the  purchaser  that  the  rate  had  been 
reduced  Is  immaterial.  Heaton  v.  Clarke, 
■>22  Iowa.   716,   98   N.  W.   597. 

48.  Goldshear  v.  Barron,  42  Misc.  198,  85 
^.   T.    S.    395. 

49.  Irrespective  of  novation,  any  private 
agreement  between  broker  and  lessee  as  to 
use  of  the  receipt  would  not  affect  rights 
of  lessor.  Davis  v.  True,  89  App.  Dlv.  319, 
85    N.    T.    S.    843. 

80.  Corporation  to  which  sale  was  made 
was  not  in  existence  when  contract  was 
made,  but  when  sale  was  effected  lie  was  a 
dlTeotor.  Goldshear  v.  Barron,  42  Misc.  198, 
85  N.  T.  S.  396. 

51.  A.  was  authorized  to  sell  land.  F. 
made  an  agreement  with  him  whereby  he 
was  to  sell  land  and  receive  half  the  profits. 
F.  formed  a  corporation  and  sold  to  them 
at  a  greatly  advanced  price.  Held,  that 
brokers  were  in  a  fiduciary  relation  to  cor- 
poration and  hence  could  not  recover  ex- 
cess In  price.  Tegarden  Bros.  v.  Big  Star 
Zinc  Co.,  71  Ark.   277,   72  S.  W.  989. 

52.  Where  it  is  not  shown  that  both  par- 
ties agreed  to  violate  the  ordinance.  Tooker 
V.  Duckworth  [Mo.  App.]  80  S.  W.  963. 

53.  Ordinance,  City  of  Guthrie.  Where 
city  refused  to  accept  the  tax,  failure  to  pay 
it  could  not  be  set  up  as  a  defense  In  an 
action  for  commissions.  Wicks  v.  Carlisle, 
12  Okl.  337,  72  P.   377. 

54.  See  1  Curr.  L.  370. 

65.  Making  changes  in  a  contract  with- 
out authority,  even  though  the  principal  was 
not  prejudiced  thereby.  Humphrey  v.  Rob- 
inson, 134  N.  C.  432,  46  &  E.  953;  Jeffries  v. 
Robbins,  66  Kan.  427,  71  P.  852. 

56.  As  to  purpose  for  which  lots  sold 
were  to  be  used.  Whaples  v.  Fahys,  87  App. 
Dlv.    518,   84  N.  Y.   S.   793. 

."57.  For  effecting  a  lease.  Brady  v.  Amer- 
ican  M.   &  P.   Co..   86  App.  Dlv.   267,   S3  N.   T. 


S.  663.  Proof  of  custom  to  pay  commis- 
sions Is  insufllcient  to  warrant  a  recovery. 
King  V.  Hammond,  84  N.  T.  S.  121.  Cir- 
cumstances indicated  that  the  broker  was 
working  in  the  Interests  of  the  purchaser. 
Downing  v.  Buck   [Mich.]    98   N.  W.   38S. 

5S.  Error  to  submit  it  to  the  jury.  Good- 
son  v.  Embleton  [Mo.  App.]  80  S.  W.  22. 

59.  Gen.  St.  p.  1604,  5  10.  Leimbach  v. 
Regner  [N.  J.  Law]  57  A.  138.  A  subse- 
quent promise  to  pay  is  without  considera- 
tion. Stout  V.  Humphrey,  69  N.  J.  Law,  436, 
55  A.  281.  Gen.  St.  p.  1604,  §  10.  Kent  v. 
Phenlx  Art  Metal  Co.,  69  N.  J.  Law,  532,  55 
A.  266;  Wulffi  v.  Lindsay  [Ariz.]  71  P.  963. 
Gen.  St.  p.  1604,  §  10.  Indivisible  contract 
for  sale  of  both  real  and  personal  property. 
Kent  V.  Phenlx  Art  Metal  Co.,  69  N.  J.  Law, 
532,  65  A.  256. 

60.  Leimbach  v.  Regner  [N.  J.  Law]  57  A. 
138.  Burns'  Rev.  St.  1901,  §  6629a.  Beahler 
V.  Clark  [Ind.  App.]  68  N.  E.  613.  Civ.  Code, 
S  1624.  Jamison  v.  Hyde,  141  Cal.  109,  74 
P.  695.  Comp.  St.  1903,  §  74,  c.  73.  Blair  v. 
Austin  [Neb.]  98  N.  W.  1040. 

61.  Under  Rev.  St.  1899,  5  3418.  Gwinnup 
v.  Sibert  [Mo.  App.]  80  S.  W.  589.  After  they 
accept  purchase  money,  they  are  estopped  to 
assert  that  there  was  no  sale,  and  that  bro- 
ker's services  consisted  merely  in  procuring 
a  purchaser,  where  the  sale  was  subsequent- 
ly rescinded.  Id.  If  he  produces  a  pur- 
chaser, he  is  entitled  to  recover.  Wilson  v. 
Clark  [Tex.  Civ.  App.]  79  S.  W.  649.  Broker 
at  customer's  request  bought  real  estate, 
taking  title  in  his  own  name  and  afterwards 
conveying  it  to  the  customer  when  the  cus- 
tomer agreed  to  pay  him  a  certain  commis- 
sion. Huff  V.  Hardwlok  [Colo.  App.]  75  P. 
593.  Between  purchaser  and  seller.  Good- 
son  V.  Embleton  [Mo.  App.]  80  S.  W.  22. 

62.  Broker  had  agency  to  procure  a  loan 
to    cancel    a    mortgage.     The    principal    pro- 
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commission  for  sale  of  laud  cannot  be  reeovered  imless  made  under  written  au- 
thority/' while  the  contra  is  maintained  in  other  courts  of  the  same  state.** 

Amount  of  commission  depends  upon  the  agreement  of  the  parties, '"'  or,  where 
there  is  no  controlling  agreement,  upon  what  the  services  are  reasonably  worth."' 

A  principal  is  liable  for  the  compensation  of  a  subagent."^ 

Agreement  for  commissions  for  a  sale  or  a  lease  furnishes  a  cause  of  action 
for  both.«« 

A  principal  cannot  refuse  to  accept  services  on  one  ground  and  payment  of 
commissions  on  another."" 

The  complaint'"'  must  allege  what  the  broker  was  employed  to  do  and  that  it 
had  been  accomplished,^^  but  the  acts  constituting  the  efforts  to  effect  the,  trans- 
action need  not  be  set  forth.''^  It  may  set  forth  a  single  claim  in  several  counts,'" 
and  does  not  fail  to  state  a  cause  of  action  because  not  alleging  that  the  broker 
communicated  to  the  owner  the  name  of  a  proposed  purchaser.^*    In  a  real  estate 


cured  an  oral  promise  of  renewal.     Mott  v. 
Ferguson   [Minn.]   99  N.  W.  804. 

63.  Pen.  Code,  §  640d.  Adler  v.  Sohaum- 
berger,  84  N.  T.  S.  235.  Pencil  memoran- 
dum held  insufflolent.  Cohen  v.  Boccuzzi,  86 
N.  T.  S.  187.  Question  of  waiver  of  written 
authority  cannot  he  raised.  Kronenberger 
V.  Quinn,  86  N.  T.  S.  139.  No  written  author- 
ity is  a  valid  defense  to  an  action  for 
commission.  Davis  v.  Kidansky,  86  N.  T. 
S.  6.  No  written  authority  from  v/ife  who 
owned  land,  though  there  was  from  her 
husband.  Charles  v.  Arthur,  84  N.  T.  S.  284. 
He  must  prove  written  authority.  Borgio  v. 
Gauge,  87  N.  T.  S.  538;  Peck  v.  Antes,  84  N. 
Y.    S.    252. 

64.  The  right  to  recover  commissions  for 
a  sale  of  land  without  written  authority  is 
not  prevented  by  a  statute  making  such  a 
sale  a  misdemeanor  [Pen.  Code,  §  640d  (Laws 
1901,  c.  128)].  Cody  v.  Dempsey,  86  App. 
Div.  335,  13  Ann.  Cas.  322,  83  N.  T.  S.  899. 

65.  VV^here  amount  of  commission  was 
fixed  by  a  tacit  understanding  between  the 
parties.  Armstrong  v.  Cleveland  [Tex.  Civ. 
App.]   74  S.  W.   789. 

66.  Boyd  v.  Vale,  84  App.  Div.  414,  82  N. 
T.  S.  932.  An  employment  to  procure  an 
option,  which  principal  did  not  take  ad- 
vantage of.  Boardman  v.  Hanks  [Mass.]  70 
N.  E.  1012. 

67.  Where  broker  has  authority  to  em- 
ploy him.  Eastland  v.  Maney  [Tex.  Civ. 
App.]  81  S.  W.  574.  Petition  by  a  subagent 
for  compensation,  alleging  that  agent  was 
nonresident  and  that  subagent  was  a  resi- 
dent of  county  where  land  was  located,  per- 
mits proof  of  agent's  authority  to  employ  a 
subagent.  Id.  Where  an  agent  agreed  with 
a  subagent  to  sell  at  a  certain  price  if  the 
owner  would  take  it,  the  subagent  took  the 
risk  of  getting  his  commissions  in  making 
a  sale  at  that  price.     Id. 

68.  Goldshear  v.  Barron,  42  Misc.  198,  85 
N.  T.  S.  395.  Where  a  broker  procured  op- 
tions on  a  number  of  lots  of  different  owners 
and  they  agreed  to.  pay  him  a  commission 
for  selling  them,  and  a  formal  contract  was 
signed  by  them  severally,  the  price  being 
fixed  at  a  gross  sum,  there  was  not  a  joint 
liability  tor  commissions.  Whaples  v. 
Fahys,    87   App.   Div.    518,    84    N.    Y.    S.    793. 

69.  Refusal  to  accept  loan  because  com- 
mission asked  was  excessive,  and  demand 
for    corhrnission    defended    on    ground    that 


lender  had  incorporated  a  new  condition  in 
the  application.  Hotchkiss  v.  Kuohler,  86 
App.  Div.  265,  S3  N.  Y.  S.  710.  Refused  sale 
because  lie  did  not  need  the  money,  defended 
on  ground  that  he  never  employed  the  bro- 
ker.    Sandefur  v.  Hlnes  [Kan.]  76  P.  444. 

70.  See  1  Curr.  L.  372. 

71.  Complaint  held  insufficient.  Fenwick 
V.  Watkins,  25  Ky.  L.  R.  1962,  79  S.  W.  214. 
A  complaint  states  a  cause  of  action  if  it 
alleges  an  agreement  whereby  a  purchaser 
was  to  be  procured  for  defendant's  land  at 
a  certain  price  per  acre  for  which  services 
the  plaintiffs  were  to  receive  a  certain  speci- 
fied sum  of  money  from  defendant  as  com- 
mission; that  they  procured  and  sent  such 
a  purchaser,  and  (that  he  bought  the  land  at 
tlie  price  fixed.  Lemon  v.  De  Wolf,  89  Minn. 
465,  95  N.  W.  316.  Complaint  held  to  allege 
contract  to  pay  commissions  where  brokers 
authorized  purchaser  to  offer  a  sum  less  than 
demanded  by  the  owner.  Blake  v.  Austin 
[Tex.  Civ.  App.]  76  S.  W.  571.  Complaint 
alleging  authority  to  sell  for  a  fixed  price 
and  on  request  of  the  owner,  the  broker  gave 
him  the  name  of  a  party  who  would  pur- 
chase at  a  less  price  and  who  bought  the 
property,  held  to  state  a  cause  of  action  on 
a  quantum  meruit.  Von  Tobel  v.  Stetson  cfe 
Post  Mill  Co.,  32  Wash.  683,  73  P.  788.  A 
petition  alleging  that  a  broker  procured  a 
purchaser  with  whom  his  principal  entered 
into  negotiations  and  consummated  a  sale 
is  good  against  general  demurrer.  Brocken- 
brow  v.  Stafford  [Tex.  Civ.  App.]  76  S.  W. 
576.  Statement  held  sufficient  in  justice 
court.  Smith  v.  Truitt  [Mo.  .4.pp.]  80  S.  W. 
686.  Petition  by  subagent  for  commission 
insufficient,  as  it  did  ,  not  show  that  the 
agent  had  authority  to  agree  to  pay  a  stipu- 
lated commission.  Dyer  v,  Winston  [Tex. 
Civ.  App,]  77  S.  W.  227.  Modification  of  an 
oral  agreement  made  on  discovery  of  a  mu- 
tual mistake  becomes  part  of  the  contract. 
Properly  pleaded  as  such.  Good  v.  Smith 
[Or.]   76  P.   354. 

72.  Alleging  employment  and  sale  held 
sufficient.  Yarborough  v.  Creager  [Tex.  Civ. 
App.]   77  S.  W.  645. 

73.  So  as  to  meet  all  pqssible  proofs  which 
YfiU  appear  at  the  trial.  Spotswood  v.  Mor- 
ris  [Idaho]    77   P.    216. 

74.  It  not  appearing  that  It  was  demand- 
ed  or   refused    or    that   injury   was   suffered 
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transaction  that  the  contract  has  been  signed  must  be  alleged."  An  allegation  of 
willingness,  readiness,  and  ability,  to  purchase  is  an  allegation  of  fact,^'  and  must 
be  set  forth  where  the  transaction  is  not  consummated.''  Where  the  petition 
counts  on  a  contract  there  can  be  no  recovery  on  a  quantum  meruit,'*  nor  as  for  a 
breach  thereof,'"  nor  can  one  declare  on  a  written  contract  and  recover  on  proof  of 
a  sale  under  an  oral  one,"  but  under  an  allegation  for  a  commission  for  two  and 
one  half  per  cent,  eleven  and  one  half  per  cent  may  be  proved  and  recovered,*^  and 
a  cause  should  not  be  dismissed  because. the  broker  fails  to  prove  that  he  was  the 
procuring  cause  of  the  sale.'^  Where  the  petition  alleged  that  the  contract  bound 
the  defendant  individually,  recovery  could  not  be  had  on  proof  that  the  corpo- 
ration of  which  he  was  president  was  bound.'*  An  actual  cause  of  action  must 
exist  at  the  time  of  bringing  the  suit,  and  no  cause  of  action  subsequently  arising 
can  be  introduced  by  amended  or  supplemental  complaint,**  but  it  is  not  error  to 
allow  an  amendment  where  it  does  not  change  the  cause  of  action."  Where  a 
petition  sought  interest,  a  filing  thereof  was  a  demand,  and  it  was  properly  al- 
lowed from  date  of  such  filing.*'  An  allegation  for  sums  expended  in  procuring 
an  abstract  was  proper.*'  Petition  for  commissions  properly  alleged  agreement 
between  owner  and  purchaser  settling  the  failure  to  sell." 

Evidence^^  which  goes  to  show  the  amount  due,°"  and  acts  which  one  would 
naturally  do  in  the  usual  course  of  business  are  admissible,*^  and  the  broker  may 
testify  that  he  advertised  in  a  certain  newspaper,*"  and  where  action  is  on  a  quan- 


because  of  It.     Bertelaon  t.  HotTman  [Wash.] 
77  P.  801. 

76.  Petition  set  out  copies  of  letters  oon- 
Btltutlng  contract,  no  signatures  shown. 
David  Bradley  v.  Bower  [Neb.]  99  N.  W.  490. 

76.  Not  a  conclusion.  Wilson  v.  Clark 
[Tex.  Civ.  App.]  79  S.  W.  649. 

77.  Purchaser  did  not  buy  the  land.  Arm- 
strong V.  Cleveland  [Tex.  Civ.  App.]  74  S. 
W.  789. 

78.  ■  No  proof  of  employment,  though  there 
was  proof  that  a  buyer  was  procured.  Mc- 
Donnell V.  Stephenson  [Mo.  App.]  77  S.  W. 
766.  Evidence  held  to  show  express  con- 
tract. Armstrong  v.  Cleveland  [Tex.  Civ. 
App.]  74  S.  W.  789.  MThere  action  for  com- 
mission Is  on  an  express  contract,  the  rea- 
sonable value  of  the  broker's  services  can- 
not be  shown.  Where  contract  fixed  right  to 
compensation,  it  was  held  error  to  submit 
Issue  as  to  reasonable  value  of  broker's 
services.  Evans  v.  Gay  [Tex.  Civ.  App.]  74 
S.  W.  675. 

79.  Evidence  thereof  not  admissible.  Cos- 
grove  V.  Leonard  M.  &  E.  Co.,  17B  Mo.  100, 
74  S.  W    986. 

80.  Written  contract  had  been  revoked. 
Braly  v.  Barnett  [Tex.  Civ.  App.]  78  S.  W. 
966. 

81.  Not  a  variance.  Hlghtower  v.  Kitch- 
ens,  118   Ga.   277,   45   S.  B.    267. 

82.  Under  Municipal  Court  Act  (Laws 
1902,  §§  248,  249).  Wakefield  v.  Street,  86 
App.  Div.  630,  83  N.  T.  S.  765. 

83.  Groeltz  v.  Armstrong  [Iowa]  99  N.  W. 
128 

84.  Nonsuit  had  been  granted  because  op- 
tion had  not  matured,  pending  motion  for 
new  trial  purchaser  complied  with  option, 
error  to  grant  new  trial  to  permit  plaintiff 
to  allege  \  completion  of  sale.  Lawrence  v. 
Pederson   [Wash.]    74  P.   1011. 

85.  Inserting  name  of  person  having  an 
Interest,     Title  not  in  Issue.     Good  v.  Smith 


[Or.)  76  P.  354.  Where  plaintiff's  evidence 
failed  to  show  a  written  authority,  it  was 
not  error  to  permit  defendant  to  amend  his 
answer,  making  It  a  denial  instead  of  an  ad- 
mission of  the  contract  [Civ.  Code,  §  1624]. 
Jamison   v.  Hyde,   141  Cal.   109,   74   P.   695. 

86.  Brown  &  Bro.  v.  Lapp,  26  Ky.  L.  R. 
1134,    77    S.    W.    194. 

87.  Error  to  strlke.lt  out  when  there  was 
nothing  to  show  that  it  was  not  included  In 
his  obligation  to  procure  a  purchaser.  Wil- 
son V.  Clark   [Tex.    Civ.   App.]    79   S.  W.    649. 

88.  Showing  purchaser  had  been  procured. 
Wilson  v.  Clark  [Tex.  Civ.  App.]  79  S.  W. 
649. 

89.  See  1  Curr.  L.  373. 

90.  In  a  sale  of  mining  claims  for  a  cus- 
tomer, other  interests  were  sold  and  each 
was  not  separately  valued;  evidence  that  all 
were  of  equal  value,  and  what  the  total 
acreage  was,  was  admissible.  Huff  v.  Hard- 
wick  [Colo.  App.]  75  P.  593.  Broker  was  en- 
titled to  recover  if  it  could  be  shown  what 
proportion  should  be  credited  to  claims  in 
which  he  was  interested.  Id.  Value  of  serv- 
ices may  be  proved  by  evidence  of  customary 
real  estate  commissions.  No  compensation 
agreed  upon,  owner  had  ratified  and  ac- 
cepted benefit  of  his  services.  Hurt  v.  Jones 
[Mo.  App.]  79  S.  W.  486.  Evidence  held  not 
to  sustain  a  judgment  for  commissioners 
where  a  sale  was  effected  under  a  substi- 
tuted agreement.  Jones  v.  Pendleton  [Mich.] 
96  N.  W.  574. 

91.  Sending  bill  20  days  after  discharge. 
Bradley  v.  Gorham   [Conn.]   58  A.   698. 

92.  No  effort  being  made  to  prove  the 
contents  of  the  advertisement.  Tarborough 
v.  Creager  [Tex.  Civ.  App.]  77  S.  W.  645. 
A  newspaper  advertisement  is  admissible  as 
showing  what  a  broker  did  in  an  endeavor 
to  sell.  Decker  v.  Widdicomb  [Mich.]  100  N. 
W.    573. 
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turn  meruit  it  is  proper  to  show  the  reasonable  value  of  his  services.*'  Conversa- 
tions between  broker  and  agent  relative  to  the  subject-matter,'*  or  between  the  prin- 
cipal and  a  third  party  are  admissible,'"  but  statements  made  by  a  principal's  hus- 
band to  a  broker's  agent,°°  or  statements  of  the  broker  that  he  had  the  land  in 
his  hands  for  sale  are  inadmissible,  when  they  do  not  specify  the  time  and  place."^ 
Evidence  which  will  reveal  an  undisclosed  principal  is  properly  excluded.''  Where 
a  broker  had  the  sole  agency  contracts  made  by  the  owner  with  other  agents  are 
immaterial."  Evidence  of  an  express  contract  is  inadmissible  under  a  general 
denial.^ 

Instructions.^ — On  an  allegation  that  the  broker  sold  the  land  it  is  error  to 
instruct  that  he  is  entitled  to  recover  if  he  was  trying  to  sell.'  An  instruction 
requiring  proof  of  matters  not  in  issue  is  error.*  Where  the  ultimate  facts  en- 
titling to  recovery  have  been  instructed  upon  it  is  error  to  refuse  to  instruct  the 
negative."  It  is  not  error  to  refuse  to  restrict  a  right  to  recover  to  a  finding  of 
an  express  promise  to  pay,  where  it  is  alleged  that  the  broker  became  entitled  to 
his  commission  and  the  principal  promised  to  pay."  A  charge  that  if  the  pur- 
chasers were  accepted  by  the  owner  as  satisfactory  the  broker  is  entitled  to  his 
commission,  but  if  not  it  must  appear  that  they  were  able  and  willing  to  purchase, 
is  inconsistent  with  a  charge  that  the  contract  had  been  ratified  by  the  owner.'  An 
instruction,  "you  will  have  to  determine  from  the  testimony  whether  Mr.  Showaker 
was  the  man  who  consummated  and  carried  through  that  deal  between  Kelly  and 
the  others,"  held  proper.'  An  instruction,  seeming  to  assume  a  sole  agency  where 
there  was  not  one,  was  not  prejudicial  to  a  principal  where  it  was  plainly  an  at- 
tempt to  charge  on  his  theory  of  an  abandonment.'  A  clause  in  an  instruction 
"If  you  believe  that  his  own  efforts  to  procure  a  purchaser  had  been  abandoned" 
is  not  objectionable  as  making  the  right  to  recover  dependent  on  two  states  of  facts, 
the  jury  having  also  been  charged  as  to  the  effect  of  his  inability  to  procure  a  pur- 
chaser." 


83.  Evidence  of  reasonable  value  of  bro- 
ker's services  In  a  suit  on  a  quantum  meruit 
for  commissions  held  admissible.  Boyd  v. 
■Vale,  84  App.  Div.   414,  82  N.  T.  S.  932. 

94.  As  to  purchases  made  by  a  certain 
party.  Elcliardson  v.  Babcock,  119  Wis.  141, 
96  N.  W.  554.  It  is  not  error  to  admit  testi- 
mony as  to  what  took  place  at  a  public  sale 
of  land,  at  -which'  time  It  was  alleged  that 
the  parties  made  the  oral  agreement  sued 
on.  Borden  v.  Isherwood,  120  Iowa,  677,  94 
N.  W.  1128. 

95.  To  show  that  broker  had  procured  a 
purchaser.     Good  v.  Smith  [Or.]   76  P.  364. 

96.  Statements  made  by  a  principal's  hus- 
band to  a  broker's  agent  that  he  was  en- 
titled to  commissions,  inadmissible.  Wlnans 
V.  Demarest,  84  N.  T.  S.  504. 

97.  Bradley  v.  Gorman  [Conn.]   58  A.  698. 

98.  Downing  v.  Buck  [Mich.]  98  N.  W. 
388. 

99.  Error  to  submit  their  existence  to  the 
Jury.  Tarborough  v.  Creager  [Tex.  Civ. 
App.]   77  S.  W.   645. 

1.  Broker  brought  quantum  meruit  for 
services.  Beishus-Remer  Land  Co.  v.  Ben- 
ner  [Minn.]  98  N.  "W.  186. 

a.     See  1  Curr.  U  373. 

S.  Tarborough  v.  Creager  [Tex.  Civ.  App.] 
77  3.  W.  645. 

4.     Employment  of  broker  not  In  issue,  but 


only  whether  he  was  the  procuring  cause. 
Anderson  v.  Bradford,  102  Mo.  App.  433,  76 
S.  W.  726.  Error  in  charging  that  several 
defendants  owned  land  in  certain  propor- 
tions, there  being  no  evidence  to  that  effect, 
was  not  prejudicial  where  it  was  not  con- 
sidered. Eastland  v.  Maney  [Tex.  Civ.  App.] 
81  S.  W.   574. 

5.  Bruce  v.  Wolfe,  102  Mo.  App.  384,  76  S. 
W.  723.  No  error  to  refuse  an  instruction 
that  if  broker  had  not  requested  an  abstract 
of  title,  he  could  not  recover,  where  the  evi- 
dence showed  that  an  abstract  had  been  re- 
quested and  the  sale  fell  through  because  it 
was  refused.     Id. 

6.  Bertelson  v.  Hoffman  [Wash.]  77  P. 
801.  Remark  by  the  court  that  if  a  broker 
had  no  more  business  honesty  than  that  he 
ought  not  to  recover,  held  not  prejudicial 
under  the  circumstances.  Metcalfe  v.  Gor- 
don, 86  App.  Div.  368,  83  N.  T.  S.  808.  In- 
struction of  evidence  as  to  whether  pur- 
chaser was  procured  by  a  broker  held  proper. 
Donovan  v.  Weed,  86  App.  Div.  630,  83  N.  T. 
S.  682. 

7.  Flynn  v.  Jordal  [Iowa]  100  N.  W.  326. 

8.  Showaker  v.  Kelly,  21  Pa.  Super.  Ct 
390. 

0  10.  Von  Tobel  v.  Stetson  &  Post  Mill. 
Co.,  32  Wash.  683,  73  P.  788. 
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BT7ILDI1TG  AWD  COBTSTEUCTION  CONTRACTS. 


S  1.  The  Contract,  Sufficiency  and  Inter- 
pretation   (S50). 

§  2.     Performance   of   Contract    (5ni>. 

5  3.     Modification    of    Contract    (553). 

3  4.  Changes  In  Plans  and  Specifications 
(553). 

3  5.     Extra    'Work    (553). 

§  e.     Delay    in    Performance    (354). 

3  7.  Terminntlon  or  Cancellation  of  Con- 
tract   (555). 


{  8.  Completion  by  Onner  or  Third  Per- 
son   (556). 

§  9.  Architect's  and  Other  Certificates  of 
Performance    (556). 

§  10.     Arbitration  of  Disputes    (556), 

§  1].     Acceptance     (557). 

§  12.     Payment     (557). 

§  13.     Subcontracts    (558). 

§  14.     Bonds    (558). 

S  16.     Remedies    and    Procedure    (559). 


§  1.  The  contract,  sufficiency  and  interpretation}^ — Matters  common  to  all 
contracts/*  or  peculiar  to  contracts  for  public  works,^^  are  elsewhere  treated.  A 
contract  to  erect  a  building  in  violation  of  a  city  ordinance  is  void;^*  but  failure 
to  sign  plans  and  specifications,  as  required  by  statute,  is  not  fatal.^"* 

Interpretation}^ — The  ordinary  rules  for  the  construction  of  contracts  apply. 
Particular  terms  and  provisions  construed  will  be  found  in  the  notes.^'' 

Plans,  specifications  and  detail  drawings}^ — An  annexed   drawing^'   or   one 


11.  See  1  Curr.  I*  374. 

12.  See  Contracts,  1  Curr.  L.  626. 

13.  See  Public  Contracts,  2  Curr.  L.  1280. 

14.  Contractor  cannot  recover  on  cause 
of  action  arising:  out  of  contract  to  erect  a 
building  of  combustible  materials  within  the 
fire  limits  of  the  city,  In  violation  of  a  city 
ordinance.  Finding  that  building  was  to 
be  constructed  of  fireproof  materials,  erro- 
neous. Chlmene  v.  Pennington  [Tex.  Civ. 
App.]   79  S.  "W.  63. 

15.  Cal.  Code  Civ.  Proe.  §  1183%,  provid- 
ing that  contract  shall  otherwise  be  void, 
intended  to  protect  subcontractors,  material- 
men and  laborers.  Sullivan  v.  Cal.  Realty 
Co.,  142  Cal.  201,  75  P.  767. 

16.  See  1  Curr.  L.  375,  n.  5-7. 

17.  In  a  contract  whereby  plaintiff  agreed 
to  pay  a  third  person  a  certain  price  per 
yard  for  the  removal  of  gravel  "as  desig- 
nated by  the  city  engineer,"  the  latter  words 
held  to  refer  to  the  amount  to  be  removed 
and  not  to  its  location.  Normlle  v.  Ballard, 
33  Wash.  369,  74  P.  566. 

^'Payments  to  be  made  as  Iron  Is  used  as 
per  my  contract,"  held  to  require  payment 
only  for  such  iron  as  was  actually  used  in 
the  worli,  including  temporary  work.  Bur- 
den on  plaintiff  to  show  delivery  and  prog- 
ress of  work  to  point  where  payment  be- 
came due.  Weber  v.  Farrell,  84  N.  T.  S. 
272.  Estimates  of  a  resident  engineer  In 
immediate  charge  of  construction  under  di- 
rection of  engineer  in  charge  held  to  have 
been  made  by  the  "engineer  in  charge  of 
construction."  American  B.  &  T.  Co.  v.  Bal- 
timore &  O.  S.  W.  R.  Co.  [C.  C.  A.]  124  F. 
866. 

Agreement  to  transport  njaterlals  held  to 
mean  transportation  to  station  nearest  to 
the  place  where  they  were  to  be  used. 
American  B.  &  T.  Co.  v.  Baltimore  &  O.  S. 
W.  R.  Co.  [C.  C.  A.]  124  F.  866.  A  contract 
providing  for  lathing  and  plastering  at  a 
specified  rate  per  square  yard  requires  com- 
pensation to  be  fixed  in  accordance  with  the 
measured  area,  and  it  is  error  to  allow  the 
jury  to  fix  it  in  accordance  with  the  num- 
ber of  lath  used,  under  a  local  custom.  Smith 
V.  Colloty,  69  N.  J.  Law,  365,  55  A.  805. 

"Price  for  excavated  material"  held  to 
mean  material  excavated,  loaded  and  carted 
to  n  certain  road,   and  not  material  used  on 


premises.  Duncan  v.  Jacobs,  184  Mass.  123, 
68  N.  B.  38.  Contract  between  defendant 
and  a  construction  company  that  the  con- 
struction company  would  protect  adjacent 
walls,  held  an  adjacent  landowner  who  is  no 
party  to  the  contract  could  not  compel  the 
defendants  to  take  measures  to  protect  his 
walls  from  damage.  Carpenter  v.  Reliance 
Realty  Co.  [Mo.  App.]  77  S.  W.  1004.  Pro- 
vision for  a  claim  In  writing  by  the  con- 
tractor to  the  architect  for  any  delay  caused 
by  any  "act"  of  the  owner  or  architect,  does 
not  apply  to  extra  work  required  of  the  con- 
tractor. Reardon  v.  Cushing,  90  Minn.  360. 
96  N.  W.  1126.  A  contract  which  provided 
"I  to  furnish  all  foundations  and  common 
labor"  does  not  preclude  the  idea  that  the 
same  party  was  to  direct  the  construction. 
Masterson  v.  Heitmann  &  Co.  [Tex.  Civ. 
App.]  77  S.  W.  983.  Calling  an  architect  to 
inspect  work  held  within  provision  that 
owner  may  terminate  contract  if  evident  to 
architect  that  builder  is  not  complying  with 
its  terms,  there  being  no  regular  architect 
employed.  Hay  v.  Bush,  110  La.  575,  34  So. 
692.  Under  an  agreement  to  complete  a 
building  by  September  1,  and  to  pay  dam- 
ages for  eacli  day's  delay  after  September 
15,  the  former  date  is  the  time  fixed  for  its 
completion.  National  Surety  Co.  v.  Long  [C. 
G.  A.]  125  F.  887.  Where  a  party  builds  a 
house  on  the  lot  of  another  at  cost,  the 
agreement  being  that  the  property  should 
then  be  sold  and  the  net  profits  divided 
equally,  but  no  purchaser  can  be  found,  the 
builder  held  to  be  entitled  to  half  the  dif- 
ference between  the  value  of  the  lot  as  un- 
improved, plus  the  cost  of  improvements, 
and  the  market  value  of  the  property.  Da- 
vis V.  KeUar,  25  Ky.  L.  B.  279.  74  S.  W.  1100. 
Parties  held  to  have  entered  into  separate 
contracts  for  construction  of  two  houses, 
though  subcontracts  were  let  for  work  on 
both  jointly.  Separate  agreements  with  the 
purchasers  of  two  lots  on  which  they  were 
to  be  built.  Smith  v.  Wilcox  [Or.]  74  P.  708. 
Provision  giving  company  right  to  make 
changes  in  dimensions  of  tunnel,  construed. 
Daly  V.  Busk  Tunnel  R.  Co.  [C.  C.  A.]  129  F. 
513. 

18.  See  1  Curr.  L.  375. 

19.  Where  there  Is  a  drawing  annexed  to 
specifications    for    construction    of    a    sewer. 
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referred  to^  is  part  of  the  contract,  and  it  is  for  jury  to  say  in  case  of  doubt 
which,  of  two  plans  is  the  one  referred  to.^* 

Fravd,  misrepresentation,  or  mistake." — A  contractor  knowing  the  contents 
of  a  contract,  but  misled  as  to  its  meaning,  cannot  avoid  for  fraud.*'  If  it  is 
shown  that  part  of  the  agreement  was  omitted  because  of  mistake  of  the  parties  or 
fraud  on  the  part  of  the  plaintiff,  then  the  jury  should  assess  damages  at  what  the 
work  is  reasonably  worth.'* 

§  2.  Performance  of  contract?^ — The  defective  performance  of  a  contract 
constitutes  a  breach,*'  but  in  the  absence  of  a  guaranty,  the  contractor  is  only 
required  to  do  the  work  in  a  workmanlike  manner,  and  is  not  responsible  for 
results.*'  He  will  be  held  to  have  contemplated  natural  obstructions  which  may 
arise,  and  will  not  be  excused  from  performance  in  a  good  and  workmanlike  man- 
ner by  reason  thereof.** 

Where  a  notice  to  commence  work  is  received  after  the  date  fixed  therein, 
the  contractor  is  required  to  begin  work  within  a  reasonable  time  thereafter.*' 

The  question  of  proper,  performance  concerns  only  the  parties  thereto,  and 
a  collateral  incumbrancer  cannot  complain  of  incomplete  performance,  for  the 
owner  is  entitled  to  waive  such  if  he  choose.'" 

Deviation  from  specifications.''^ — Substantial  performance  may  warrant  a  re- 
covery on  the  contract,  with  deductions  for  unfinished  work;'*  but  in  such  ease, 
the  contractor  must  show  both  that  the  defects  and  omissions  were  unsubstantial 
and  unintentional,  and  must  also  show  the  amount  necessary  to  make  them  good.'' 
If  the  architect  or  owner  is  given  power  to  reject  defective  material,  his 
failure  to  do  so  constitutes  a  waiver  of  such  defects.'*    If  part  of  the  rejected 


showing  probable  line  of  rock  and  the  speci- 
fications state  that  bidders  must  satisfy 
themselves  as  to  the  location  of  rock,  there 
Is  no  warranty  as  to  the  location  of  rock. 
Kelly  V.  New  York,  87  App.  Dlv.  299,  84  N. 
T.  S.  349. 

S!0.  Where  It  clearly  appears  that  speci- 
fications under  which  work  was  done  were 
the  ones  Intended  by  the  contract,  the  par- 
ties are  bound  by  them,  though  they  are  not 
identified  as  the  contract  seems  to  require. 
Signed  by  architect  alone.  Snoqualmi  Real- 
ty Co.  V.  Moynihan  [Mo.]  78  S.  W.  1014. 

ai.  Cook  V.  Littlefleld,  98  Me.  299,  56  A. 
899. 

22.  These  subjects  are  fully  treated  In 
separate  topics.  See  Fraud  and  Undue  In- 
fluence, 2  Curr.  L.  104;  Mistake  and  Accident, 
2  Curr.  L.  903.     See,  also,  1  Curr.  L.  376. 

23.  Nesbit  V.  Jencks,  81  App.  Div.  140,  80 
N.  T.  S.  1085. 

24.  Contract  to  construct  stairway  did 
not  contain  what  defendant  claimed  was  the 
agreement  as  to  dimensions.  Voss  v.  Sche- 
beck,  25  Ky.  L.  R.  481,  76  S.  "W.  21. 

25.  See  1  Curr.  L.  376. 

26.  Machinery  called  for  by  contract  not 
delivered  until  after  the  stipulated  time,  and 
then  in  a  defective  condition.  Payne  v. 
Amos  Kent  B.  &  L.  Co.,  110  La.  760,  34  So. 
763. 

27.  Under  a  contract  for  drilling  a,  well, 
there  is  no  implied  undertaking  to  obtain 
water  or  as  to  quantity  or  quality  to  be  ob- 
tained. Butler  V.  Davis,  119  Wis.  166,  96 
N.  W.  561. 

28.  Contract  to  build  a  church  in  a  cem- 
etery where  soil  was  soft  because  of  use  for 
Interment.  Zimmerman  v.  Conrad  [Mo. 
App.]   74  a.  W.   139. 


29,  Where  work  was  to  commerce  upon 
a  day  to  be  designated,  a  notice  to  commence 
work  upon  May  9th,  which  Is  received  May 
10th,  is  sufllcient  to  require  contractor  to 
commence  within  a  reasonable  time.  Mas- 
terson  v.  New  York,  87  App.  Dlv.  622,  84  N. 
T.  S.  312. 

30.  Nolt  V.  Crow,  22  Pa.  Super.  Ct.  113. 
81.     See  1  Curr.  L.  377. 

32.  Woods  V.  Robertson,  85  N.  T.  S.  338. 
The  fact,  that  a  small  sum  will  be  required 
to  complete  the  building  will  not  prevent  a 
recovery  on  the  contract,  where  it  has  been 
substantially  performed,  and  the  contractors 
have  offered  to  complete  any  work  that 
might  be  incomplete,  and  to  make  such 
slight  repairs  or  corrections  as  might  be 
necessary.  Windham  v.  Independent  Tel.  Co. 
[Wash.]   76  P.  936. 

33.  Cannot  do  so  If  neglect  is  willful. 
Norton  v.  U.  S.  Wood  Preserving  Co.,  39  App. 
Div.  237,  85  N.  Y.  S.  886.  General  noncom- 
pliance sufficient  to  prove  intentional  devia- 
tion aiid  preclude  recovery.  Braseth  v.  State 
Bank  of  Bdinburg  [N.  D.]  98  N.  W.  79. 
Where  the  contractor  abandons  the  work,  he 
Is  not  entitled  to  recover  on  the  ground  of 
substantial  compliance,  unless  he  has  com- 
pleted the  building  without  any  omissions  so 
substantial  as  to  call  for  damages,  except  in 
subordination  to  the  part  of  the  contract 
permitting  the  owner  to  complete  the  build- 
ing at  his  expense.  Rowe  v.  Gerry,  86  App. 
Dlv.   349,  83  N.  Y.  S.   740. 

34.  Provision  that  contractor  should  sub- 
mit to  judgment  of  architect  all  work  and 
materials  and  architect  frequently  saw  his 
work.  Siebert  v.  Roth,  118  Wis.  250,  95  N. 
W.  lis.  Not  entitled  to  make  deductions  for 
alleged    unsatisfactory    material    and    work 
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material  is  good,  but,  there  is  no  data  to  determine  the  respective  amounts,  the 
builder  is  not  entitled  to  credit  for  any  of  the  material  furnished,'*  nor  can  the 
owner  recover  for  additional  expense  incurred  partly  through  his  fault  Mid  partly 
through  that  of  the  builder,  when  it  is  impossible  to  separate  it." 

Whether  the  contract  has  been  executed  in  accordance  with  the  plans  and 
specifications,*'  and  whether  such  requirements  have  been  waived,  are  questions 
for  the  jury.'' 

Liability  for  failure  to  perform.^' — If  the  contract  is  without  reservation, 
the  contractor  cannot  excuse  nonperformance  on  account  of  storms,*"  but  if  the 
owner,  by  his  conduct,  induces  the  contractor  not  to  erect  the  building,  he  cannot 
recover  damages  for  failure  to  perform." 

Damage  to  finished  worh.*^ — The  general  rule  is  that  if  the  premises  are 
•destroyed  without  fault  on  either  side,  both  parties  are  excused  from  further 
performance  of  the  contract,  and  neither  has  a  right  of  action  against  the  other, 
unless  a  contrary  intention  appears;**  but  this  is  not  the  case  where  one  has 
bound  himself  to  erect  a  building  of  a  specified  description.** 

AbaMdonment.*^ — The  innocent  party  may  treat  a  contract  as  abandoned  for 
failure  to  perform,  when  he  is  thereby  deprived  of  the  benefit  that  would  have 


famished  by  a  subcontractor,  where  the 
architects  had  authority  to  compel  the  re- 
moval thereof  during  the  progress  of  the 
•work.  G.  A.  Fuller  Co.  v.  Young  Co.  tC.  C. 
A.]   126  F.  343. 

35.  Snoqualml  Kealty  Co.  v.  Mo3mthan 
tMo.]   78  S.  "W.  1014. 

36.  Owner  did  over  most  of  the  wood- 
work, but  was  not  justified  in  so  doing  as 
to  most  of  It.  This  necessitated  a  further 
expense  for  heating  and  watchmen.  Held, 
owner  could  recover  no  damages.  Snoqual- 
ml Realty  Co.  v.  Moynihan  [Mo.]  78  S.  "W. 
1014. 

37.  As  to  meaning  of  "Blanco  P.  Carrara" 
marble.  G.  A.  Fuller  Co.  v.  Young  Co.  [C. 
C.  A.]  126  F.  343. 

38.  Woarms  v.  Becker,  84  App.  Dlv.  491, 
S2  N.  Y.  S.  1086. 

3».     See  1  Curr.  K  377. 

40.  Contract  to  supply  materials  to  own- 
er of  lot  with  which  to  construct  house. 
Payment  to  be  made  when  roof  on.  Shin- 
gles not  furnished  on  account  of  storms. 
Woolf  V.  Shaefer,  41  Misc.  640,  85  N.  Y.  S. 
205. 

41.  Agreement  to  rescind.  Carter  &  Co. 
V.  Kaufman  [S.  C.]   45  S.  E.  1017. 

42.  See  1  Curr.  L.  377. 

43.  Building  destroyed  by  Are  before 
completion  of  contract  to  build  annex. 
Krause  v.  Crothersville  School  Trustees 
[Ind.]  70  N.  B.  264.  Owner  could  not  impose 
obligation  on  contractor  to  complete  the 
work  by  offering  to  restore  the  old  building. 
Id.  Where  contractor  has  expended  more 
than  he  has  received  under  the  contracts, 
the  payments  made  will  be  treated  as  an  ex- 
ecution pro  tanto  and  the  loss  left  where  It 

falls-     Id- 

NOTB3.  Completion  prevented  by  destme- 
tlom  of  bniiaing.  A  contTactor  to  do  a  work 
wliicli  depends  on  the  owner's  co-operating 
work  or  on  the  continued  existence  or  In- 
tegrity of  an  existing  structure  Is  discharged 
if  performance  of  Ills  undertaking  Is  made 
Impossible  by  destruction  of  the  existing 
■trncture:  So  held  where  a  main  building 
was  destroyed,   preventing  completion  of  an 


addition.  Krause  v.  Crothersville  School 
Trustees  [Ind.]  70  N.  E.  264,  65  L.  R.  A.  111. 
Following  Butterfleld  v.  Byron,  153  Mass.  621, 
27  N.  B.  667,  25  Am.  St.  Rep.  656  with  note,  12 
Li.  R.  A.  572  with  note.  The  criterion  seems 
to  be  whether  the  contractor  was  account- 
able by  the  terms  of  the  contract  despite 
any  such  casualties,  whether  he  assumed 
the  risk.  He  does  not.  do  so  where  the  prin- 
cipal structure  is  not  wholly  his  or  he  un- 
dertakes regardless  of  the  risk.  It  is  a 
question  of  interpretation.  Butterfleld  v. 
Byron,   supra. 

It  is  not  necessary  in  such  case  to  recon- 
struct the  main  building.  Neither  Is  the 
contractor  denied  the  protection  of  the  rule 
because  it  appears  that  he  could  have  com- 
pleted sooner,  or  because  the  owner  offers 
to  restore  the  main  building.  Krause  v. 
Crothersville   School  Trustees,  supra. 

A  stipulation  protecting  the  owner  from 
liability  for  loss  does  not  of  itself  cast  a 
liability  on  the  contractor.  Krause  v.  Cro- 
thersville School  Trustees,  supra. 

If  the  contract  be  entire  and  performance 
Is  prevented  by  destruction  of  the  subject- 
matter  without  fault  of  either  party,  neither 
can  recoTer  on  the  contract,  and  the  con- 
tractor cannot  recover  on  a  quantum  meruit 
unless  some  benefit  has  resulted  to  the  own- 
er. Krause  v.  Crothersville  School  Trustees, 
supra.  In  Butterfleld  v.  Byron,  supra,  the 
value  of  unused  and  unconsumed  materials 
was  recovered  of  the  owner,  who  took  them 
after  the  flre.  As  to  this  question,  consult 
Implied  Contracts,  2  Curr.  L.  285. 

44.  Barn  to  be  built  upon  foundations 
furnished  by  the  owner.  Held  not  work 
upon  a  building  of  another  party,  but  plain- 
tiff had  bound  himself  to  build  a  barn. 
Vogt  V.  Hecker,  118  Wis.  306,  95  N.  W.  90. 
Immaterial  that  the  owner  agreed  to  furnish 
the  lumber  unless  there  Is  a  breach  of  duty 
to  supply  it.  Id.  Contract  for  construction 
of  dam  held  to  require  loss  resulting  from 
destruction  before  completion  to  fall  on  con- 
tractor. W.  A.  Chapman  &  Co.  v.  Mont- 
gomery W.  P.  Co.  [C.  C.  A.]  126  F.  372.  See 
Contracts,   1   Curr.  L.   626. 

46.     See   1   Curr.   L.   377. 
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arisen  from  performance/'  and  impossibility  of  performance,  caused  by  the  owner 
does  not  relieve  him  from  liability  under  the  contract.*'  The  contractor  has  a 
right  to  abandon  the  contract  as  soon  as  the  owner's  acts  render  it  impossible  for 
him  to  perform  it  within  the  time  specified,  time  being  of  the  essence  of  the 
contract,*'  or  upon  the  nonpayment  of  instalments  due  thereunder.** 

Whether  the  contract  was  abandoned  is  a  question  for  the  jury."" 

Equity  will  restrain  a  subcontractor,  who  has  abandoned  his  contract,  from 
removing  such  part  of  his  plant  as  is  necessary  to  preserve  the  work  until  a  rea- 
sonable time  elapses  for  the  substitution  of  another  plant.'* 

§  3.  Modification  of  contract.''^ — ^A  written  contract  not  under  seal  may  be 
modified  by  a  parol  agreement  before  breach,"'  or  by  the  acts  of  the  parties;"* 
but  a  contract  to  modify  a  previous  one  must  be  supported  by  a  new  considera- 
tion.°° 

Unless  specially  authorized  to  do  so,  an  architect  has  no  authority  to  alter  or 
modify  the  building  contract."' 

§  4.  Changes  in  plans  and  specifications." — If  the  engineer  has  power  to 
annul  one  portion  of  the  contract  without  releasing  the  contractor  from  per- 
forming the  other  portions,  a  change  in  the  plans  and  specifications  of  the  work 
on  one  section  beyond  the  power  to  change  reserved  in  the  contract  does  not  re- 
lease the  contractor  as  to  other  portions." 

The  question  as  to  whether  changes  in  the  plans  and  specifications  are  ma- 
terial and  whether  they  were  within  the  contemplation  of  the  parties  when  the 
contract  was  made  is  one  of  fact  for  the  jury." 

§  5.  Extra  work.'" — A  contractor  is  entitled  to  recover  the  reasonable  value 
of  all  extra  labor  or  material  in  excess  of  that  required  by  the  contract  furnished 
by  him,  by  the  owner's  direction,'*  or  with  his  Imowledge  and  consent,"  though 


40.  Delay  In  completing  stairway  may 
operate  to  destroy  the  benefit  ■which  prompt- 
ed the  owner  to  contract.  Koerper  v.  Royal 
Inv.  Co.,  102  Mo.  App.  543,  77  S.  W.  307. 

47.  Failure  to  procure  right  of  way. 
Measure  of  damages  Is  profits  contractor 
prevented  from  earning.  Altoona  Electrical, 
B.  &  S.  Co.  V.  Kittannlng  &  F.  C.  St.  R. 
Co.,  126   F.    669. 

48.  A  cause  of  action  accrues  to  a  con- 
tractor, and  the  statute  of  limitations  begins 
to  run  on  Issuance  of  Injunction  restrain- 
ing continuance  of  work  because  of  city's 
failure  to  properly  assess  damages  and 
benefits.  Ash  v.  Independence  [Mo.  App.] 
77  S.  W.  104. 

49.  Lawrence  Bros.  r.  Heylman,  89  App. 
Dlv.   620,    85   N.  T.   S.   789. 

50.  PialntlfC  contended  delay  was  forced 
by  refusal  of  defendant  to  pay  him,  while 
defendant  contended  that  It  was  causeless 
and  Inexcusable.  Koerper  v.  Royal  Inv.  Co., 
102  Mo.   App.   543,   77  S.   W.   307. 

Bl.  McCabe  v.  Hunt,  40  Misc.  466,  82  N. 
T.   S.    664. 

52.  See    1    Curr.   L.    377. 

53.  Time  of  making  payments.  Eagle 
Iron  Works  v.  Farley,  83  App.  Dlv.  82,  82 
N.   T.   S.    503. 

54.  Requirement  that  builder  purchase 
hardware  modified  by  owner  purchasing  it 
with  his  consent.  Cllne  v.  Shell,  43  Or.  372, 
73   P.    12. 

55.  A  new  agreement  to  proceed  with 
work  under  terms  different  from  those  in 
the  original  contract,  which  had  been  re- 
scinded. Is   supported  by  a  sufficient  consid- 


eration. Koerper  v.  Royal  Inv.  Co.,  102  Mo. 
App.  543,  77  S.  W.  307.  See  Contracts,  1 
Curr.   Lr.   626. 

56.  Provisions  inserted  In  contract  by  ar- 
chitect, who  Is  made  agent  for  the  owner 
for  purposes  of  the  contract,  for  purpose  of 
Inducing  surety  company  to  furnish  bond, 
not  binding  on  owner  without  notice.  Swee- 
ney V.  Aetna  Indemnity  Co.  [Wash.]  74  P. 
1057. 

57.  See  1  Curr.  Ii.   378. 

58.  American  B,  &  T.  Co.  v.  Baltimore, 
etc.,  R.  Co.   tC.  C.  A.]   124  F.  866. 

59.  Change  of  plans  and  specifications  for 
railroad  betterments.  American  B.  &  T.  Co. 
V.  Baltimore,  etc.,  R.  Co.  [C.  C.  A.]  124  F.  865. 

60.  See  1   Curr.  L,   378. 

61.  Architects  may  recover  reasonable 
value  for  extra  work  If  the  owner  promised 
before  the  work  was  done  to  pay  for  It,  or 
If  ordered  by  him.  Contract  called  for  a 
$500  fee  for  $5,400,  but  the  w^ork  amounted 
to  $50,000  before  finished.  Baker  v.  Pulitz- 
er  Pub.   Co.    [Mo.   App.]    77   S.   W.    685. 

6a.  Contract  for  3,000  feet  of  lumber  and 
12,000  furnished.  Libby  v.  Deake,  97  Me.  377, 
54  A.  856.  Reasonable  value  of  all  labor 
and  materials  furnished  and  accepted  in  the 
construction  of  work  not  covered  by  the 
contract.  City  of  Chicago  v.  McKeohney,  205 
111.  372,  68  N.  E.  964.  Where  a  contractor 
does  extra  work  which  the  owner  testifies 
he  did  not  authorize,  It  is  error  for  the  court 
to  Instruct  the  jury  that  the  owner  would 
be  liable  for  the  reasonable  value  of  the 
extra  work  and  materials,  as  it  destroys 
the  effect  of  the  owner's  evidence.     W^illlam- 
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the  contract  stipxilates  tliat  the  builder  shall  not  charge  for  extra  work  unless 
ordered  in  writing.*^  He  may  also  recover  extra  compensation  for  doing  over  his 
original  work  if  not  necessitated  by  any  neglect  of  his  contractual  duty/*  but  not 
for  work  within  the  intendment  of  the  contract."'  A  provision  that  compensation 
for  the  extra  work  can  be  had  only  upon  written  order  of  the  engineer  implies 
that  work  so  ordered  will  be  paid  for.*"  The  refusal  of  the  architect  to  include 
the  cost  thereof  in  his  final  estimate  does  not  preclude  recovery,  where  he  is  not 
made  arbiter  of  disputes."^ 

§  6.  Delay  in  performance.^^ — Where  no  time  is  fixed  for  completion,  the 
work  must  be  done  within  a  reasonable  time,  taking  into  consideration  all  the 
facts  and  circumstances  of  the  case."" 

A  contractor  is  not  liable  for  delay  caused  by  the  owner,  or  his  agents  or 
servants,'"  even  though  the  contract  provides  that  the  owner's  request  for  altera- 
tions shall  in  no  way  affect  or  make  void  the  contract;'^  but  he  cannot  escape 
liability  for  delay  because  of  extra  work,  when  such  delay  was  caused  by  lack  of 
facilities  for  carrying  it  on  concurrently  with  the  original  work.'^ 

Waimer  of  delay  or  extension  of  time.''^ — Contractors   consent  to   delay  "by 


son  T.  Smith  &  Co.  [Tex.  Civ.  App.]  79  S. 
W.   51. 

63.  Not  binding  when  both  parties  agree 
on  changes.  Hay  v.  Bush,  110  La.  575,  34 
So.  692.  May  be  waived  by  architect  as 
agent  for  owner.  Langley  v.  Rouss,  85  App. 
Div.    27,    82   N.    T.    S.    1082. 

ft4.  Sewer  pipes  properly  laid  settled,  and 
it  was  necessary  to  relay  them.  Allen  v. 
Melrose,    184  Mass.   1,   67   N.   B.   1060. 

65.  Additional  excavation  and  masonry 
below  depth  marked  on  plan  of  bridge  piers 
held  not  extra  work  for  which  contractor 
entitled  to  compensation  beyond  that  fixed 
in  the  contract,  the  measurements  on  the 
plans  being  approximate  only,  and  the  price 
iixed  being  so  much  per  cubic  yard.  Geary 
V.  New  Haven  [Conn.]  55  A.  584.  Contract 
to  build  sewer  held  to  be  contract  to  do 
work  as  plan  then  was  or  might  thereafter 
be  changed,  and  lowering  of  grade  held  to 
be  within  power  expressly  given  engineer 
and  not  to  entitle  contractor  to  extra  com- 
pensation over  the  price  per  yard  as  fixed 
by  the  contract.  Allen  v.  Melrose,  184  Mass. 
1.  67  N.  B.  1060.  A  subcontractor,  who  agrees 
to  do  the  lathing  and  plastering  called  for 
by  the  plans  and  specifications  cannot  re- 
cover extra  compensation  for  work  done 
under  the  contract,  though  it  was  rendered 
necessary  by  imperfections  in  the  work  of 
the  contractor.  Graves  Elevator  Co.  v.  Par- 
ker Co.,   92  App.  Div.   456,   87  N.  Y.   S.   156. 

66.  Sheathing  a  trench  made  it  necessary 
to  widen  it.  Johnson  v.  Albany,  86  App.  Div. 
567,  83  N.  T.  S.  1002. 

67  Though  payments  are  to  be  made 
upoii  his  certificate.  Jacob  v.  Weisser,  207 
Pa.    484,    56   A.    1065. 

68.     See   1   Curr.   L.   379. 

efl.  Lang  v.  Menasha  Paper  Co.,  119  Wis. 
1  95  N  W.  393;  Koerper  v.  Royal  Inv.  Co., 
102   Mo.'  App.   543,   77   S.   W.   807. 

70  Structure  over  sidewalk  prevented 
Tiiitt'ine  up  decorative  Iron  work.  CorneU 
r  Standard  Oil  Co.,  91  App.  Div.  346,  86  N. 
Y  S  633  Defendants  failed  to  disprove 
that  performance  was  delayed  by  other  work 
carried   on   by   other   people  for  the  defend- 


ants themselves.  New  York  Metal  Celling 
Co.  V.  Raub,  86  N.  Y  S.  249.  Failure  to  ob- 
tain rights  of  way  as  agreed.  Altoona  Elec- 
trical B.  &  S.  Co.  V.  Klttanning,  etc.,  R.  Co., 
126  F.  559.  Evidence  Insufiioient  to  show 
error  in  refusing  to  allow  plaintiff  anything 
tor  delay.  Snoqualmi  Realty  Co.  v.  Moyni- 
han  [Mo.]  78  S.  W.  1014.  Where  parties  as- 
sumed that  It  was  the  duty  of  the  seller  to 
superintend  the  building  of  the  founda- 
tions for  an  irrigation  pump  and  he  sent  a 
man  for  that  purpose,  he  will  not  be  al- 
lowed to  claim  that  it  was  the  duty  of  the 
buyer  to  construct  them  without  supervi- 
sion, and  that  the  delay  was  caused  by  his 
failure  to  do  so.  Masterson  v.  Heitraann  & 
Co.   [Tex.  Civ.  App.]   77  S.  W.   983. 

71.  When  contractor  ready  to  plaster, 
owner  decided  to  wire  building  for  electric 
light.  Steps  were  changed,  and  extra  ex- 
cavation done.  Owner  undecided  as  to  color 
of  paint.     Small  v.  Burke,  86  N.  Y.  S.  1066. 

72.  Contract  to  do  work  on  a  boiler. 
Contractors  later  employed  to  do  extra  work 
on  the  steamship  in  connection  with  the 
work  specified  In  the  contract.  U.  S.  Fidel- 
ity &  Guaranty  Co.  v.  Damskibsaktieselska- 
bet  Habil,   138  Ala.   848,  35   So.   344. 

73.  NOTE.  A  stipulated  penalty  for  delay 
will  not  be  enforced  in  favor  of  the  owner 
-n-ho  has  delayed  performance  by  tardiness 
in  preliminary  construction  fvoric:  This  was 
held  in  King  Iron  Bridge  &  Mfg.  Co.  v.  St. 
Louis,  43  F.  768,  10  L.  R.  A.  826,  In  which 
the  city's  delay  in  completing  piers  hindered 
the  contractor  in  erecting  the  superstruc- 
ture. The  law  is  regarded  as  settled  and 
the  court  cites  Stewart  v.  Keteltas,  36  N.  Y. 
388;  Weeks  v.  McCarty,  89  N.  Y.  666;  Starr 
V.  Gregory  Consolidated  Mln.  Co.,  6  Mont. 
485,  13  P.  195;  Mansfield  v.  New  York,  etc., 
R.  Co..  102  N.  Y.  205,  6  N.  E.  386;  Cape  Fear 
&  D.  R.  Navigation  Co.  v.  Wilcox,  52  N.  C. 
(7  Jones  Law)  481;  Dumke  ,v.  Puhlman,  62 
Wis.  18,  21  N.  W.  820;  Jones  v.  Chesapeake 
&  O.  R.  Co.,  14  W.  Va.  623.  See,  also,  note 
to  King  Iron  Bridge  &  Mfg.  Co.  v.  St.  Louis 
[U.  S.]  10  L.  R.  A.  826  on  provisions  for 
penalties  or  stipulated  damages.  See  1  Curr. 
L.    379. 
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continuing  the  work/*  and  the  owners  by  permitting  them  to  do  so  without  ob- 
jection/" or  by  rendering  them  assistance.''''  But  if  the  contractor  can  complete 
the  work  within  the  time  fixed,  plus  the  time  occasioned  by  delays  caused  or  as- 
sented to  by  the  owner,  he  is  liable  for  the  damages  provided  for  in  the  contract 
for  each  day's  delay  beyond  that  time.'''  A  complaint  founded  on  one  breach  may 
amount  to  a  waiver  of  a  similar  prior  breach,'*  and  demand  to  complete  a  build- 
ing which  has  not  been  finished  within  a  reasonable  time  amounts  to  a  virtual 
extension  of  time." 

Liquidated  damages.^" — Where  a  fixed  sum  is  agreed  upon  as  damages  in 
ease  of  a  breach  of  the  contract,  it  will  be  regarded  as  liquidated  damages  only 
in  case  the  actual  damage  is  incapable  of  exact  determination,  and  the  sum  agreed 
upon  is  not  on  its  face  out  of  all  proportion  to  the  probable  loss.'^  If  such  sum 
is  grossly  disproportionate  to  the  probable  value  of  the  use  of  the  building,  the 
owner  can  recover  only  actual  damages.*-  The  burden  of  proof  is  upon  the  owner 
to  show  that  a  "penalty"  is  intended  as  liquidated  damages  if  it  is  not  so  stated 
in  the  contract,  and  that  the  damage  amounts  approximately  to  the  sum  stated.*" 

An  owner  who  takes  possession  and  completes  the  work  cannot  recover  the 
damages  for  delay  stipulated  for  in  the  contract,  but  only  his  actual  damage.** 

§  7.  Termination  or  cancellation  of  contract.^" — Failure  to  comply  with  the 
terms  of  the  contract  warrants  rescission,*'  but  one  has  no  right  to  cancel  for 
nonperformance  when  his  own  act  is  the  cause  thereof.*''  Where  the  ownei 
wrongfully  stops  the  work,  the  contractor  may  treat  the  contract  as  rescinded.** 

A  contract  will  not  be  canceled  unless  there  is  an  offer  by  the  plaintiff  to 
pay  the  defendant  for  materials  and  labor  furnished  under  it.*° 


74,  75.  tr.  S.  Fidelity  &  Guaranty  Co.  t. 
Damskibsaktleselskabet  Habil,  138  Ala,  348, 
35  So.  344. 

76.  On  subletting  a  grading:  contract,  the 
principal  contractor  reserved  right  to  place 
an  additional  force  on  the  work  if  he  was 
of  the  opinion  that  enough  men  were  not 
being  employed  to  complete  it  within  the 
specified  time  and  deduct  the  cost  from  the 
contract  price.  Held,  putting  on  his  own 
men  and  teams  by  the  contractor  was  a 
xvaiver  of  delay  of  subcontractor.  McArthur 
Bros.  Co.  V.  Whitney,  202  111.  627,  67  N.  B. 
163. 

77.  U.  S.  Fidelity  &  Guaranty  Co.  v.  Dam- 
skibsaktleselskabet Habll,  138  Ala.  348,  35 
So.    344. 

78.  Unnecessary  delay  In  building  an  an- 
nex which  with  the  original  building  was 
destroyed  by  fire.  Complaint  by  owners  for 
failure  to  complete  after  the  fire  waived  a 
claim  for  delay  prior  to  the  fire.  Krause  v. 
Crothersville   Trustees    [Ind.]    70   N.    E,    264. 

79.  Krause  v.  Board  of  School  Trustees 
nf  School  Town  of  Crothersville  [Ind.  App.] 
G6   N.   E.   1010. 

SO.  This  subject  is  fully  discussed  in 
Damages,  1  Curr.  L.  834;  see,  also,  1  Curr. 
L.    379. 

81.  Pressed  Steel  Car  Co.  v.  Eastern  R. 
Co.  [C.  C.  A.]  121  F.  609.  Will  be  regarded 
as  penalty  if  it  exceeds  actual  damage.  Dee 
v.  Carroll  Normal  School  Co.  [Neb.]  96  N. 
W.  65.  In  default  of  completion  upon  a  cer- 
tain day,  $100  per  month  was  to  be  paid 
until  building  finished;  held  liquidated  dam- 
ages. Carter  &  Co.  v.  Kaufman  [S.  C]  45 
S.   E.   1017. 

sa.  A  contract  was  to  construct  a  church 
for  $3,400.  the  contractor  to  pay  $3  per  day 


damages  for  failure  to  complete  at  a  cer- 
tain date.  In  an  action  on  the  contract, 
there  was  ne  evidence  as  to  the  actual  loss 
due  to  delay.  Held,  an  instruction  that  no 
damages  should  be  allowed  for  delay  was 
erroneously  refused.  Zimmerman  v.  Con- 
ra,d   [Mo.  App.]   74  S.   W.   139. 

83.  Held,  court  Tvould  not  take  judicial 
notice  of  the  fact  that  rental  value  approx- 
imated penalty  provided.  Small  v.  Burke, 
86    N.   T.   S.    1066. 

84.  The  contract  provided  for  $5  per  day 
for  delay.  Before  ttie  time  stipulated  for 
completion,  the  owner  declared  the  contract 
forfeited  and  completed  the  building.  Held, 
he  cannot  treat  the  contract  binding  as  to 
this  provision.  Fidelity  &  Deposit  Co.  v. 
Robertson,   136  Ala.  379.  34   So.   933. 

85.  See  1  Curr.  L.   380. 

86.  Defects  in  construction  and  delay 
held  to  warrant  owner  in  terminating  con- 
tract and  completing  tlie  work  himself.  Hay 
V.   Bush,    110  La.    575,    34   So.    692. 

87.  Owner  could  not  cancel  where  con- 
tractor refused  to  proceed  because  of  his 
failure  to  pay  first  instalment  of  price. 
Koerper  v.  Royal  Inv.  Co.,  102  Mo.  App.  543. 
77   S.   W.    307. 

88.  Requested  to  stop  work  for  a  few 
days  but  to  remain  on  the  premises  and  did 
so,  but  hears  nothing  furtlier  from  the  own- 
er. Dobbling  v.  York  Springs  R.  Co.,  207 
Pa.  123,  56  A.  349.  Cannot  thereafter  be 
required  to  continue  work  under  origin.al 
contract.  Cochran  v.  Toho  [Wash.]  75  P. 
815. 

80.  Contract  void  because  not  recorded  as 
required  by  Code.  Sullivan  v.  California 
Realty  Co.,  142  Cal.    201.   73  P.   767. 
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§  8.  Completion  by  owner  or  third  person.'"' — Where  work  is  abandoned 
and  the  owner  completes  it  under  a  provision  in  the  contract,  the  contractor  is 
entitled  to  any  balance  of  the  contract  price  above  the  cost  of  completion."  A 
surety  who  completes  a  contract  abandoned  by  his  principal  is  entitled  to  sums 
reserved  from  payments  made  to  the  original  contractor.*^ 

A  provision  that  the  engineer  may  take  any  measure  he  sees  fit  to  complete 
the  contract  on  time  does  not  authorize  him  to  take  possession  of  the  buildings 
and  tools  of  the  contractor  for  use  in  so  doing."' 

§  9.  Architecfs  and  other  certificates  of  performance.^* — ^Provisions  requir- 
ing the  production  of  architect's  certificates  before  recovery  can  be  had  will  not 
be  implied.'^  Where  the  contract  provides  that  payment  shall  be  made  upon 
certificate  of  the  architect  that  the  work  has  been  performed,'*  or  that  he  shall 
certify  as  to  the  damages  resulting  from  failure  to  complete  the  work,  such  certifi- 
cate is  a  condition  precedent  to  the  right  of  recovery,"  unless  it  appears  that  it 
was  refused  unreasonably,  or  in  bad  faith,*'  or  that  its  production  has  been 
waived.** 

Where  the  architect  is  one  of  contracting  parties,  a  demand  for  payment  con- 
stitutes a  demand  for  his  certificate.^ 

§  10.  Arbitration  of  disputes.^ — Where  the  contract  does  not  provide  for 
the  architecfs  decision  upon  disputed  points,  no  such  provision  can  be  implied.' 
The  agreement  to  submit  differences  to  arbitration  implies  a  promise  to  abide  by 
the  award,*  and  such  disputes  cannot  afterwards  be  litigated  by  a  party  in  the 


90.  NOTB.  An  election  by  the  ovmei  to 
complete  the  -work  estops  him  to  forfeit 
for  noncompletloni  It  being  provided  In  the 
contract  that  If  the  contractor  neglect  to 
satisfactorily  complete  the  work,  the  own- 
er, after  notice,  may  do  so,  and  deduct  the 
cost  from  the  contract  price,  the  latter  avail- 
ing himself  of  the  privilege  to  so  do,  can- 
not assert  a  forfeiture  In  respect  to  the  de- 
ficiency so  supplied  by  him,  but  is  simply 
entitled  to  deduct  the  expense  Incurred. 
Crouch  V.  Gutmann,  134  N.  Y.  45,  31  N.  B. 
271,  30  Am.  St.  Rep.  608.     See  1  Curr.  I*  380. 

01.  Work  deemed  to  be  done  under  con- 
tract. White  V.  Livingston,  174  N.  T.  538, 
66  N.  B.  1118.     See  1  Curr.  L.  381,  n.  77. 

92.  Would  have  be6n  necessary  for  own- 
er to  expend  the  money  to  complete  work 
before  resorting  to  bond.  St.  Peter's  Cath- 
olic Church  V.  Vannote  [N.  J.  Bq.]  66  A. 
1037. 

93.  Montgomery  Water  Power  Co.  v.  Wil- 
liam A.  Chapman  &  Co.  [C.  C.  A.]   126  F.   68. 

»4.     See  1   Curr.  L.   381. 

05.  Provision  that  work  shall  be  satis- 
factory to  architects,  and  that  If  subcon- 
tractor obtains  architect's  certificate  per- 
formance will  be  conclusively  presumed, 
does  not  make  a  failure  to  obtain  it  a  bar 
to  recovery.  Puller  Co.  v.  Toung  Co.  [C.  C. 
A.]    126  P.   343. 

06.  McGlauflin  v.  Wormser,  28  Mont.  177, 
72  P.   428. 

97.  American  Bonding  &  Trust  Co.  v.  Gib- 
son County  tC.  C.  A.]  127  P.  671. 

98.  Facts  sufficient  to  require  determina- 
tion by  Jury  as  to  whether  commissioner  of 
highways  acted  in  bad  faith  in  refusing  to 
give  certificate  as  to  delays  caused  by  city. 
Masterson  v.  New  York,  87  App.  Dlv.  622,  84 
N.  Y.  S.  312;  Rowe  v.  Gerry,  86  App.  DItt. 
349,  83  N.  Y.  S.  740.  Refusal  of  certificate 
as  to  extra  work  without  justification  where 


work  done  under  oral  direction  of  archi- 
tect. Langley  v.  Rouss,  85  App.  Dlv.  27, 
82  N.  Y.  S.  1082.  Where  contractor  has  power 
to  terminate  employment  of  subcontractor 
for  failure  to  properly  perform,  on  certifi- 
cate of  architect  to  that  effect,  and  does  so 
before  receiving  such  certificate,  such  cer- 
tificate Is  no.  defense,  and  the  propriety  of 
his  action  is  for  the  Jury.  In  case  termina- 
tion is  wrongful,  measure  of  damages  Is  pro- 
portionate part  of  price  for  work  done  and 
profits  he  would  have  realized  on  rest.  Sul- 
livan V.  Moffatt  IN.  J.  Law]    56  A.  304. 

In  some  states  unreasonableness  is  not 
sufficient,  and  a  contract  which  provides 
that  final  payment  shall  be  made  when  work 
is  satisfactory  to  the  owner  and  architect 
gives  the  owner  or  architect  absolute  right 
to  reject  the  work  If  he  acts  in  good  faith. 
Fairmont  Plumbing  Co.  v.  Carr  [W.  Va.]  46 
S.  B.  458.  A  whimsical  refusal  of  an  archi- 
tect's certificate  will  not  prevent  a  recov- 
ery where  the  building  Is  substantially  com- 
pleted. Windham  v.  Independent  Tel.  Co 
[Wash.]    76   P.    936. 

99.  Where  all  but  part  of  last  payment 
made  without  certificate.  Abrahamson-Bn- 
gesser  Co.  v.  McCafCerty,  86  N.  Y.  S.  185. 
The  architect's  failure  to  furnish  a  certifi- 
cate of  completion  is  Immaterial,  where  the 
owners  have  moved  into  and  occupied  the 
building  with  the  understanding,  on  the 
announcement  made  by  the  architect  and  the 
contractor,  that  such  act  should  constitute 
an  acceptance.  Windham  v.  Independent 
Tel.  Co.   tWash.]   76  P.  936. 

1.  Abrahamson-Engesser  Co.  v.  McCaf- 
ferty,   86  N.  Y.  S.   185. 

2.  Bee    1   Curr.   L.    381. 

3.  Fuller  Co.  v.  Young  Co.  [C.  C.  A.]  126 
P.    343. 

4.  Somerset  Borough  v.  Ott,  207  Pa.  539 
56    A.    1079. 
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courts  until  he  has  shown  an  offer  to  arbitrate  and  a  refusal  by  the  other  party ;' 
but  an  unreasonable  delay  in  making  an  award  relieves  him  from  such  agree- 
ment.' An  agreement  to  arbitrate  disputes  does  not  prevent  an  action  for  dam- 
ages for  an  unaiithorized  rescission  of  the  contract.'' 

An  agreement  providing  that  the  completion  of  the  work  specified  thereia 
will  settle  all  disagreements  precludes  the  owner  from  retaining  a  part  of  the 
contract  price  for  defects  existing  prior  thereto."  Decisions  of  an  arbitrator 
may  only  be  attacked  for  actual  and  intentional  fraud  on  his  part,  or  accident, 
mistake,  or  fraud  practiced  on  him  by  which  he  was  misled.' 

§  11.  Acceptance.'^'' — If  a  party  accepts  work  as  done,  he  cannot  claim 
specific  performance  on  the  part  of  the  builder  as  a  condition  precedent  to  pay- 
ment, but  is  entitled  to  reduce  the  amount  to  be  paid  by  the  amoimt  of  damages 
he  has  sustained  by  failure  to  fully  perform.^'-  Payment  of  the  contractor  and 
disposal  of  remaining  material  by  the  owner  constitutes  a  waiver  of  further  per- 
formance,^' but  a  mere  naked  use,^'  or  a  use  from  necessity,  does  not,^*  nor  will 
the  use  of  a  temporary  structure  constitute  an  acceptance  of  the  completed  work.^' 

Acceptance  is  not  a  waiver  of  a  guaranty  of  fitness.^* 

§  13.  Payment}'' — Where  payments  are  made  without  directions  as  to  how 
they  are  to  be  applied,  the  creditor  may  make  the  application,^*  but  it  will  be 
presumed  that  they  were  intended  to  pay  the  earlier  rather  than  the  later  debts.^' 
Where  interest  is  not  provided  for  in  the  contract,  a  demand  is  necessary  for  the 
exact  amount.^" 

If  the  contract  provides  that  final  payment  is  to  be  made  upon  delivery  with 
a  full  release  of  liens,  such  release  is  a  condition  precedent  to  payment.'^  Under 
a  provision  that  the  owner,  upon  the  filing  of  a  lien  or  notice  of  claim,  may  keep 


S.  Agreement  that  owner  should  fix  dam- 
ages for  delay  and  if  not  satisfactory  to  the 
builder,  an  arbitrator  to  be  appointed.  Own- 
er notified  builder  of  amount  he  claimed  as 
damages  and  the  latter  took  no  steps  to- 
ward arbitrating.  Held,  he  could  not  set 
up  defenses  that  would  have  been  open  to 
Mm  before  an  arbitrator,  but  was  bound  by 
sum  fixed  by  owner.  Chllds  Lumber  &  Mfg. 
Co.  V.  Page.  32  Wash.  250,  73  P.  353.  A  con- 
tract providing  for  acceptance  by  the  direct- 
ors of  public  works  to  be  binding  upon  all 
parties  leaves  to  the  controller  no  discre- 
tion to  refuse  payment  upon  approval  of 
the  work  by  the  director.  Com.  v.  Pittsburg, 
206    Pa.    379,   55  A.   1058. 

0.  Delay  by  commissioners  of  over  three 
months  authorizes  contractor  to  sue.  John- 
son V.  Albany,  86  App.  Dlv.  567,  83  N.  T.  S. 
1002.  An  agreement  that  the  engineer  shall 
decide  every  question  that  may  arise  rela- 
tive to  the  execution  of  the  contract  does 
not  contemplate  that  he  shall  determine  the 
damages  caused  by  abandonment.  Somerset 
Borough  V.  Ott,  207  Pa.  539,  56  A.  1079. 

7.  Action  for  damages  for  the  loss  of  a 
contract  and  not  for  work  done.  Dobbling 
V.  York  Springs  R.  Co.,  207  Pa.  123,  66  A. 
349, 

8.  Pisani  v.    Jordan,   85  N.   T.   S.    375. 

9.  Erroneous  or  unjust  judgment  not  suf- 
ficient. Cora.  v.  Pittsburg,  206  Pa.  379,  55 
A.    1058. 

10.  See   1   Curr.  L.   382. 

11.  Water  tank  not  according  to  specifica- 
tions, but  upon  an  agreement  by  the  plain- 
tiff to  change  It,  the  defendant  paid  part 
of    the    agreed   price    and    commenced    using 


it.     Gray  v.   New  PaynosvlUe,   89  Minn.   258, 
94  N.   W.   721. 

12.  Contractor  did  not  bail  out  last  part 
of  an  oil  well  nor  case  It,  but  owner  made 
a  payment  and  disposed  of  the  casing.  Tex- 
as Gulf  Coast  Land  &  Oil  Co.  v.  Galveston- 
Chlcago  W.  B.  &  D.  Co.  [Tex.  Civ,  App.]  77 
S.  W.   974. 

13.  Unless  accompanied  by  further  acts 
or  language  Implying  acceptance.  Question 
of  fact  in  each  case.  Aarnes  v.  Windham, 
137  Ala.  513,   34  So.  816. 

14.  Walking  over  steps  and  a  walk  from 
a  man's  house  to  the  street.  Gwinnup  v. 
Shies,  161  Ind.  500,  69  N.  E.  158.  Use  of 
defective  lumber  kiln  and  machinery  In  car- 
rying on  business.  Payne  v.  Amos  Kent 
Brick  &  Lumber  Co.,  110  La.  750,  34  So.  763. 

15.  Temporary  bridge  erected  by  conti;act- 
ors  to  avoid  liability  for  delay  in  comple- 
tion. Stimson  Mill  Co.  v.  Los  Angeles  Trac- 
tion  Co.,   141  Cal.   30,   74   P.   357. 

16.  Repairs  to  boiler  with  a  six  months' 
guaranty  against  leakage.  U.  S.  Fidelity  & 
Guaranty  Co.  v.  Damsklbsaktieselskabet 
Habil,  138  Ala.  348,  35  So.  344. 

17.  See   1   Curr.   L.   383. 

18.  Smith  V.  Wilcox  [Or.]  74  P.  708. 

19.  Presumed  to  have  been  intended  to 
pay  for  first  three  buildings  completed  and 
not  the  uncompleted  ones.  Kloepfer  v.  Ma- 
her,  84  N.  T.  S.  138. 

20.  Excelsior  Terra  Cotta  Co.  v.  Harde, 
90   App.   Dlv.   4,    85   N.  T.    S.    732. 

21.  Releases  dated  after  suit  commenced. 
Titus   v.   Gunn,    69  N.  J.   Law,  410.   55   A.    735. 
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back  an  amount  sufficient  to  pay  the  same,  the  builder  may  recover  the  balance.'* 
The  assignee  of  a  builder's  claim  may  recover  for  the  work  done  if  he  is  also 
assignee  of  all  liens  filed.** 

§  13.  Subcontracts.^* — A  subcontractor  who  has  notice  of  the  terms  of  the 
original  contract  between  the  owner  and  builder  is  bound  thereby.*'  An  order 
of  payment  to  a  subcontractor,  made  by  a  contractor  and  referring  to  the  original 
contract,  must  be  construed  with  such  contract.*"  The  fact  that  a  subcontractor 
refrains  from  filing  a  lien  against  the  building  is  a  sufficient  consideration  to 
support  a  promise  of  the  owner  to  pay  his  claim.*'  A  contractor  who  has  ac- 
cepted the  work  of  a  subcontractor,  and  has  then  obtained  the  architect's  certifi- 
cate that  the  main  contract  has  been  completed,  and  received  the  contract  price, 
cannot  claim  that  the  subcontract  was  not  completed  in  accordance  with  the  terms 
of  the  original  contract,**  and  the  furnishiiig  of  such  certificate  is  a  sufficient 
compliance  with  the  provisions  of  a  subcontract  requiring  the  architecf  s  approval 
of  the  work  done  thereunder.*' 

Withholding  payments  for  benefit  of  subcontractor.^" — ^Under  the  Indiana 
statutes,  a  notice  by  a  subcontractor  to  the  owner  that  money  is  due  him  from 
the  contractor  and  to,  withhold  payment  of  that  amount  makes  the  owner  person- 
ally liable  for  the  full  amount.'^ 

Bights  on  default  by  subcontractor.^^ 

§  14.  Bonds.^^ — A  law  requiring  a  bond  is'  void  as  making  a  discrimination 
on  the  right  to  contract.'* 

Slight  delay  on  the  part  of  the  owner  in  selecting  material  is  not  a  breach 
going  to  the  entire  consideration  of  the  contract  so  as  to  annul  it,  but  only 
operates  to  relieve  the  contractor  from  liability  for  delay  in  completing  the 
building  and  to  give  him  a  claim  for  loss  occasioned  by  the  enforced  delay.'' 

If  the  bond  refers  to  the  contract,  the  two  instruments  are  to  be  construed 
together.'"  Where  the  contract  requires  the  builder  to  pay  for  materials  furnish- 
ed and  the  bond  is  conditioned  on  his  completing  the  work  according  to  contract, 
the  guarantor  is  responsible  for  materialmen's  liens."' 

A  bond  given  by  a  contractor  to  one  employing  him  to  build,  stating  that 
the  building  shall  be  delivered  free  of  all  claims,  is  not  intended  for  the  benefit 
of  a  subcontractor  furnishing  work  or  materials.'* 

A  mere  oral  imderstanding  as  to  times  of  paj^ment  differing  from  that  in 


22.  Perry  v.  Levenson,  82  App.  Div.  94, 
81   N.   T.    S.    586. 

23.  Cady  v.  Fair  Plain  Literary  Ass'n 
[Mich.]   97  N.  W.   680. 

34.     See   1   Curr.    L.    383. 

25.  Subcontractor  bound  to  do  work  sat- 
isfactory to  architect.  Stein  v.  McCarthy 
[Wis.]  97  N.  W.  912.  Where  subcontractor 
makes  a  contract  to  furnish  material,  re- 
ferring therein  to  the  original  contract,  he 
is  bound  by  provision  therein  requiring 
approval  by  architect.  Woarms  v.  Becker, 
84  App.  Div.  491,  82  N.  T.  S.  1086. 

26.  Payment  to  be  made  as  per  my  con- 
tract.    Weber  v.   Parrell,   84  N.   T.   S.    272. 

27.  Culver  v.  Pocono  Spring  Water  Ice 
Co.,    206   Pa.    481,    56  A.    29. 

28.  29.  Graves  Elevator  Co.  v.  Parker  Co., 
»2  App.   Div.   456,  87  N.  T.  S.  156. 

30.  See  1  Curr.  L.  384. 

31.  Burns'  Rev.  St.  1894,  §  7262.  Roberts 
V.   Ko3S   [Ind.  App.]    70  N.  E.   185. 

32.  its.     See   1   Curr,    L.   384. 


34.  Code  Civ.  Proc.  §  1203  held  void.  Snell 
V.   Bradbury,  139  Cal.   379,  73  P.  150. 

35.  Does  not  relieve  surety  on  contract- 
or's bond.  Bagwell  v.  American  Surety  Co., 
102  Mo.   App.    707,   77   S.  W.   327. 

36.  Closson  V.  Billman,  161  Ind.  610,  G^ 
N.   E.    449. 

37.  Closson  V.  Billman,  161  Ind.  610,  69 
N.  E.  449.  Sureties  guaranteeing  the  con- 
struction of  a  building  in  strict  accordance 
with  plan  and  specifications  and  terms  of 
contr.^ct  are  not  discharged  until  the  build- 
ing has  been  released  of  liens  for  labor  and 
material.  Mayes  v.  Lane,  25  Ky.  L.  R.  824, 
76  S.  W.  399.  Where  a  contract  provides 
for  the  retention  of  15  per  cent  of  the  con- 
tract price  until  completion  of  the  building 
tree  from  liens,  sureties  upon  the  contract- 
or's bond  are  not  released  because  the 
owner  pays  out  that  amount  to  dispose  of 
liens  before  the  completion  of  the  contract. 
Id. 

.SS.  Materialmen  cannot  recover  thereon. 
Green  Bay  Lumber  Co.  v.  Independent  School 
Dist..   121   loAV.T.   06.-!,    97  N.  W.   72. 
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the  contract  will  not  release  the  surety.'*  An  owner  is  under  no  obligation  to 
sureties  upon  a  contractor's  bond  to  see  to  the  application  of  payments  to  the 
discharge  of  debts  due  for  material  and  labor.*"  After  the  lapse  of  two  years, 
there  is  no  presumption  that  defects  are  due  to  faulty  construction." 

§  15.  Remedies  and  procedure.*" — A  provision  giving  the  engineer  power 
to  annul  the  contract  in  case  of  failure  to  perform  properly,  and  providing  that 
in  case  he  does  so  the  amount  then  due  shall  be  regarded  as  liquidated  damages, 
does  not  provide  an  exclusive  remedy  for  a  breach,  but  in  case  of  wrongful  aban- 
donment, action  may  be  brought  on  the  contractor's  bond.** 

Recovery  in  general  assumpsit  or  on  quantum  meruit.**' — Where  the  contract 
is  fully  performed  except  for  payment,  recovery  may  be  had  in  indebitatus  as- 
sumpsit.*°  The  contractor  cannot  recover  under  his  contract  unless  the  work 
is  completed,  but  if  the  owner  accepts  the  building  as  constructed,  recovery  may 
be  had  under  the  common  counts  for  work,  labor,  and  materials  furnished.*'  If 
the  owner  prevents  the  completion  of  the  work,"  or  otherwise  breaches  the  eon- 
tract  so  as  to  justify  an  abandonment  thereof,  the  contractor  may  recover  the 
agreed  value  of  the  work  done.*' 

Where  no  price  is  agreed  upon,  the  builder  is  entitled  to  recover  the  reason- 
able value  of  his  work.*' 

Pleading.^" — The  general  rule  that  the  complaint  must  contain  a  plain  and 
concise  statement  of  facts,  which  will  not  leave  the  defendant  in  doubt  as  to  the 
cause  of  action,  applies  to  actions  on  building  contracts." 

Performance  of  conditions  precedent  to  a  right  of  recovery,  or  an  excuse 
for  their  nonperformance,  must  be  pleaded,""  but  a  general  allegation  of  per- 
formance is  sufficient.'* 


89.  Mere  oral  request  and  promise  that 
the  owner  have  five  days'  grace  in  paying 
instalments.  Bag-well  v.  American  Surety 
Co.,    102    Mo.    App.    707,    77    S.    W.    327. 

40.  Mayes  v.  Lane,  25  Ky.  L..  R.  824,  76  S. 
W.   399. 

41.  The  liability  of  a  surety  under  the 
Code  arises  should  a  building  fall  to  ruin, 
either  in  whole  or  in  part  owing  to  the 
badness  of  the  workmanship,  but  If  at  the 
end  of  two  years  after  completion  a  defect 
arises,  it  must  be  shown  that  it  Is  exclusive- 
ly the  fault  of  the  principal  In  order  to  hold 
the  surety.  Police  Jury  of  Parish  of  Ver- 
non V.  Johnson,  111  La.  279,  35  So.  550. 

42.  See   1   Curr.    L.    384. 

43.  American  Bonding  &  Trust  Co.  v.  Bal- 
timore &  O.  S.  W.  R.  Co.  [C.  C.  A.]  124  F. 
866. 

44.  See  1   Curr.  L.    384. 

45.  McArthur  Bros.  Co.  v.  Whitney,  202 
111.    B27,    67    N.    B.    163. 

40.  Owner  moved  into  house  before  com- 
pleted, the  contractor  agreeing  to  finish  the 
.same  according  to  contract.  Evidence  that 
materials  and  construction  were  not  as  per 
contract.  Aarnes  v.  "Windham,  137  Ala.  513, 
34  So.  816.  Can  recover  nothing  under  the 
contract  or  on  quantum  meruit  unless  own- 
er accepts  and  uses  work.  Construction  of  a 
walk  lowest  in  the  middle  so  as  to  collect 
rain  water  and  steps  unfinished.  Gwlnnup 
V.  Shies,  161  Ind.  BOO,  69  N.  B.  IBS.  Owner 
may  recoup  damages  for  failure  to  perform. 
Contract  to  construct  Turkish  bath  to  sat- 
isfaction of  owner.  Tile  was  poor  and 
floor  uneven,  so  that  water  would  not  drain. 
Mosaic  Tile  Co.  v.  Chiera  [Mich.]  9S  N.  W. 
B37. 


47.  And  such  profits  as  he  would  have 
realized  from  the  work  not  done  while 
owner  may  claim  a  rebate  for  loss  caused 
by  noncompliance  with  the  contract.  VTil- 
son  V.  Borden,   68  N.   J.   Law,    627,  B4  A.   815. 

48.  Lawrence  Bros.  v.  Heylman,  89  App. 
Dlv.    620,    SB   N.  T.    S.    789. 

4a.  Shmilovitz  v.  Bares,  75  Conn.  714,  B5 
A.    560. 

50.    See   1   Curr.  L.   386. 

61.  Complaint  for  breach  of  contract  to 
complete  building,  necessitating  completion 
by  plain tifE,  held  sufllclent.  Bryant  v.  Broad - 
well,  140  Cal.  490,  74  P.  S3.  Suit  by  con- 
tractor on  subcontractor's  bond,  which  made 
It  his  duty  to  save  contractor  from  any 
loss.  Complaint  alleged  that  subcontractor 
had  Incurred  indebtedness  which  contractor 
was  compelled  to  pay  and  that  the  subcon- 
tractor on  demand  had  refused  to  reimburse 
him.  Pac.  Bridge  Co.  v.  U.  S.  Fidelity  & 
Guaranty  Co.,  33  Wash.  47,  73  P.  772.  In 
an  action  on  a  bond  against  a  surety  for 
breach  of  contract  by  his  principal,  a  supple- 
mental complaint,  alleging  a  further  breach 
of  the  same  contract  may  properly  be  filed, 
even  though  the  time  for  bringing  suit  on 
the  bond  had  expired.  Id.  A  complaint  in 
an  action  on  a  contractor's  bond,  setting  out 
the  bond  and  contract  and  alleging  nonper- 
formance in  specified  particulars  resulting 
In  damage  for  which  a  settlement  had  been 
demanded,  sufficiently  sets  forth  a  breach 
of  contract  and  states  a  cause  of  action. 
Failure  to  supply  proper  material  and  snfii- 
cient  men.  Fidelity  &  Deposit  Co.  v.  Rob- 
ertson,   136   Ala.    379,    34   So.    933. 

53.  Obtaining  architect's  certificate.  Rowe 
v.   Gerry,    86   App.  Div.    349,    83   N.   T.    S.    740. 
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A  plea  that  the  contractor  was  delayed  by  acts  of  his  employer  must  state 
the  extent  of  the  delay  so  cansed." 

Wliere  a  material  part  of  a  contract  remaias  unperformed,  a  party  cannoU 
recover  upon  an  allegation  of  full  performance." 

Defendant  cannot  plead  by  way  of  counterclaim  that  plaintiff  agreed  to 
construct  in  a  manner  different  from  that  provided  in  the  contract,  in  the  ab- 
sence of  an  allegation  that  such  contract  failed  to  contain  the  whole  agreement, 
or  that  the  omission  was  due  to  mistake  or  fraud."' 

Failure  to  execute  in  a  workmanlike  manner  may  be  proved  imder  a  general 
denial." 

Variance." — An  allegation  of  performance  does  not  authorize  proof  of  non- 
performance because  of  facts  not  pleaded.** 

Evidence.^" — ^If  the  compensation  is  not  fixed  in  the  contract,  evidence  as  to 
the  value  of  the  services  is  admissible."^ 

Evidence  of  customs  and  usages  is  admissible  for  the  purpose  of  showing  the 
meaning  of  trade  terms.'" 

Expert  testimony  is  not  admissible  to  show  substantial  compliance  with  the 
contract,'^  nor  to  show  the  proper  classification  of  material,  where  such  classifica- 
tion depends  on  the  manner  in  which  it  was  handled  and  witness  did  not  see  the 
work  done.'* 

If  an  architect's  certificate  is  required,  its  execution  must  be  proved."  If 
the  written  contract  is  ambiguous,  an  independent  verbal  contract  relating  to  ^he 
subject-matter,  but  not  inconsistent  with  it,  may  be  shown."  Where  a  require- 
ment of  written  evidence  to  charge  the  owner  for  work  done  under  alterations  of 
the  contract  has  been  waived  by  oral  directions  for  alterations  acted  on  by  the 
contractor,  oral  evidence  of  the  alterations  and  their  value  is  admissible  in  an 
action  on  the  contractor's  bond." 


Where  contract  requlrea  architect's  certlfl- 
cate,  Its  execution  or  refusal  must  be  al- 
leged and  proved.  Beck  v.  N.  T.  Bldg.  Loan 
Banking  Co.,  85  N.  T.  S.  323.  Evidence  of 
notice  by  owner  of  election  to  complete 
building,  introduced  as  proof  of  extra  serv- 
ices, Inadmissible  to  excuse  failure  to  pro- 
duce architect's  certificate,  where  such  no- 
tice was  not  pleaded.  Id.;  Vanderhoof  v. 
Shell,  42  Or.  578,  72  P.  126;  McGlauflln  v. 
Wormser,   28  Mont.   177,   72  P.   428. 

53.  Not  necessary  to  state  facts  consti- 
tuting performance  of  a  condition  precedent, 
but  sufficient  to  state  that  all  conditions 
have  been  performed.  Under  N.  T.  Code  Civ. 
Proc.  §  533.  Acceptance  of  work  by  engi- 
neer. Vandegrift  v.  Bertron,  83  App.  Dlv. 
548,    82   N.    T.    S.    153. 

54.  U.  S.  Fidelity  &  Guaranty  Co.  v.  Dam- 
sklbsaktieselskabet  Habil,  138  Ala.  348,  35 
So.    344. 

55.  Excelsior  Terra  Cotta  Co.  v.  Harde, 
90  App.   Dlv.   4,    85  N.   Y.   S.    732. 

56.  Agreement  that  stairs  be  large  enough 
to  admit  of  piano  and  book  cases  being  car- 
ried up.  Voss  V.  Schebeck,  25  Ky.  L.  R.  481, 
76    S.    W.    21. 

57.  Gwlnnup  v.  Shies,  161  Ind.  600,  69  N. 
E.   158. 

58.  See   1   Curr.  L.   386. 

59.  Rowe  V.  Gerry,  86  App.  Dlv.  349,  83 
N.    T.    S.    740. 

eo.     See  1  Curr.  L.   386. 

61.  Suit  upon  a  written  contract  which 
was    not   set   out   In    the   abstract   of   record 


and  Its  terms  unknown.     Merrlner  v.  Jepp- 
Bon  [Colo.  App.]   74  P.  341. 

62.  "San  Domingo  mahogany."  Snoqual- 
ml  Realty  Co.  v.  Moynlhan  [Mo.]  78  S.  W. 
1014. 

63.  Zimmerman  v.  Conrad  [Mo.  App.]  74 
S.  W.  139. 

64.  Opinions  of  an  expert  that  certain 
material  should  be  classified  as  loose  rook 
Inadmissible,  where  It  was  formed  from 
looking  at  the  sides  of  the  out  long  after 
it  was  made  and,  by  the  terms  of  the  con- 
tract, the  classification  depended  on  the 
manner  In  which  the  material  was  handled. 
American  B.  &  T.  Co.  v.  Baltimore  &  O.  S. 
■W.  R.   Co.   [C.  C.  A.]    124  P.    866. 

65.  Where  plaintiff  in  an  action  for  work, 
labor  and  materials  under  a  contract  failed 
to  allege  a  notice  of  election  by  the  defend- 
ant to  complete  the  building,  evidence  of 
such  notice  Introduced  as  proof  of  extra 
services,  was  inadmissible  to  excuse  fail- 
ure to  produce  architect's  certificate.  Beck 
V.  N.  T.  Bldg.  Loan  Banking  Co.,  85  N.  T.  S. 
323. 

66.  In  action  for  extra  work  consist- 
ing of  balustrades  and  lattice  work  on  piaz- 
zas, an  Independent  verbal  agreement  relat- 
ing thereto  Is  not  Inconsistent  where  they 
are  shown  on  the  plan  referred  to  In  the 
original  contract.  Cook  v.  Littlefield,  98  Me. 
299,  56  A.  899.  See  Contracts,  1  Curr.  L.  626; 
Evidence,   1   Curr.  L.   1136. 

67.  Crowley  v.  U.  S.  Fidelity  &  Guaranty 
Co.,   29  Wash.    268,   69   P.   784. 
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C.  Accounting     with     Borro-wer     While 

Solvent    (568). 

D.  Accounting  after  Insolvency    (569). 

§  4.     Termination   and  Insolvency.    Volun- 
tary  Liquidation    (671). 


§  1.     In       General.     Statutory       Provisions 
(5«1), 

§  2.     MembcrsUlp  and  Stock   (562). 
S  3.     lioans    and    Mortgages    (665). 

A.  In   General    (565). 

B.  Uaury.     Conflict  of  Laws  (666). 

§  1.  In  general.  Statutory  provisions. — The  Iowa  statute  regulating  the 
conduct  of  the  building  and  loan  business  by  unincorporated  associations,"  and 
the  Louisiana  act  regulating  the  business  of  homestead  associations,'®  are  held 
constitutional.  An  association  must  comply  with  statutory  requirements  before 
doing  business  in  a  state  other  than  that  of  its  domicile.'"'  Such  statutes  do  not 
exempt  corporations  taking  advantage  thereof  from  the  general  rule  requiring 
their  contracts  to  be  tested  by  the  same  rules  as  those  of  similar  domestic  cor- 
porations.''^ Contracts  which  by  their  terms  are  to  become  vested  in  numerical 
order,  without  regard  to  the  amount  paid  thereon,  are  expressly  forbidden  by 
statute  in  Massachusetts.''^  In  Louisiana,  homestead  associations  may  buy  prop- 
erty for  cash  and  resell  to  the  original  owner  on  credit,  the  second  sale  giving 
the  association  a  vendor's  lien.'" 

Chapter  and  by-laws.''* — A  shareholder  and  member  of  an  association  is  pre- 
sumed to  know  its  charter  and  by-laws.'"  Valid  by-laws  of  an  association  to 
which  a  member  agrees  become  a  part  of  his  contract.'"  But  a  by-law  which 
changes  a  borrower's  rights,  after  he  effects  a  loan,  is  not  binding  upon  him.'' 
A  borrower  may  be  estopped  to  set  up  the  invalidity  of  a  by-law,"  or  to  deny 


68.  Acts  29th  Gen.  Assem.  p.  45,  c.  77. 
Question  arose  In  habeas  corpus  proceed- 
ings for  release  of  one  arrested  for  solicit- 
ing contracts  for  an  unincorporated  foreign 
association,  which  had  not  complied  with 
statutory  requirements.  Brady  v.  Mattern 
[Iowa]  100  N.  W.  358. 

60.  Act  No.  115,  p.  177.  of  1888.  Ameri- 
can Homestead  Co.  v.  Karstendlek,  111  La. 
S84,   35  So.   964. 

70.  A  contract  vsrlth  a  foreign  loan  asso- 
ciation which  has  not  complied  with  a  stat- 
ute requiring  certificates  of  incorporation 
to  he  filed  w^lth  the  secretary  of  state,  is 
void,  and  no  action  Is  maintainable  thereon. 
Hoskins  v.  Rochester  Sav.  &  Loan  Ass'n 
[Mich.]  95  N.  W.  566.  A  defense.  In  an  ac- 
tion by  a  homestead  association,  to  recover 
the  price  of  property  sold,  that  plaintiff  has 
not  complied  with  provisions  of  the  home- 
stead association  law^,  not  supported  by 
proof,  Is  not  entitled  to  consideration. 
.\merican  Homestead  Co.  v.  Karstendlek,  111 
La.    884,    35    So.    964. 

71.  A  bond  for  a  loan  executed  by  the 
wife  alone  is  void,  though'  a  mortgage  given 
to  secure  the  loan  Is  properly  executed  and 
is  on  her  separate  property  [Rev.  St.  1892,  § 
2208].  Equitable  Bldg.  &  Loan  Ass'n  v. 
King    [Fla.]    37    So.    181. 

72.  Contracts  of  an  association  to  enable 
purchasers  to  buy  real  estate,  discharge  in- 
cumbrances and  pay  for  improvements,  held 
to  violate  Rev.  Laws,  c.  73,  because  such 
contracts  became  vested  In  numerical  or- 
der, without  regard  to  amount  paid  there- 
on. Attorney  General  v.  Pitcher,  183  Mass. 
514,  67  N.  B.  606.  The  business  of  a  home 
buyers'  association,  the  members  whereof 
hold     contracts     for     $1,000    each,     requiring 

3  Curr.  Law — 36. 


certain  payments  and  becoming  vested  In 
numerical  order  so  as  to  entitle  holders  to 
a  loan  is  not  a  co-operative  banking  busi- 
ness within  Rev.  Laws,  c.  114,  5  1,  prohibit- 
ing persons  from  transacting  the  business  of 
accumulating  the  savings  of  members  and 
loaning  the  same,  unless  incorporated  in 
Massachusetts.  Id.  Rev.  Law^s,  c.  73,  for- 
bidding negotiation  and  sale  of  certificates 
and  obligations  redeemable  In  numerical  or- 
der, and  providing  a  penalty  of  $50  for  each 
offense,  and  for  forfeiture  of  the  franchise  of 
a  domestic  corporation  and  of  the  right  to- 
transact  business  in  the  state  by  a  foreign 
corporation,  does  not  authorize  the  attor- 
ney general  to  maintain  a  suit  In  equity 
against  Individuals  carrying  on  the  prohibit- 
ed  business    as    co-partners.      Id. 

73.  Act  No.  115,  p.  177,  of  1888.  Ameri- 
can Homestead  Co.  v.  Karstendlek,  111  La. 
884,  35  So.  964. 

74.  See  1   Curr.  L.   388,   389. 

75.  Coggeshall  v.  Sussman,  41  Misc.  384, 
84  N.  Y.   S.   1097. 

76.  Provident  Mut.  Bldg.  Loan  Ass'n  v. 
Davis    [Cal.]    76   P.   1034. 

77.  Since  the  usury  laws  of  the  state  can- 
not be  changed  either  by  such  by-laws  or  by 
contract.  Ga.  State  Bldg.  &  Loan  Ass'n  v. 
Grant    [Miss.]    34    So.    84. 

78.  A  loan  made  In  accordance  with  by- 
laws dispensing  with  premium  bids  in  open 
meeting,  such  by-laws  being  adopted  before 
passage  of  a  statute  authorizing  such  pro- 
cedure, is  not  usurious,  for  the  reason  that 
acting  on  the  by-laws  after  the  law  was 
passed  amounted  to  a  readoption  of  them, 
and  estopped  the  borrower  from  setting  up 
their  invalidity.  Collins  v.  Cobe,  202  111. 
469,    66    N.   E.    1079. 


562 


BUILDING  AND  LOAN  ASSOCIATIONS  §  2.       3  Cur.  Law. 


the  legal  organization  of  the  association  as  a  corporation."  Oral  or  printed 
statements  of  ofiBcers  or  agents  of  an  association,  in  direct  contradiction  of  the 
by-laws  or  the  terms  of  a  contract  of  which  the  by-laws  are  made  a  part,  cannot 
be  made  the  basis  of  an  estoppel  unless  such  representations  are  fraudulently 
made.'*  An  officer  of  a  building  and  loan  association  is  competent  to  dischai-ge 
the  duties  of  trustee  in  a  trust  deed  given  the  association  on  a  loan  by  it."  Docu- 
mentary evidence*^  in  proof  of  the  charter  or  by-laws  must  be  properly  authen- 
ticated. 

§  2.  Membership  and  stocTc.^* — In  the  absence  of  prohibitory  statutes,  asso- 
ciations may  lawfully  issue  paid  up  stock,'*  and  include  in  its  membership  a 
borrowing  and  nonborrowing  class,  the  latter  being  liable  only  for  instalments  on 
stock,  not  for  premiums  or  interest.'^  The  mere  fact  that  there  are  different 
classes  of  stock  with  different  rights  and  liabilities  of  stockholders  does  not  neces- 
sarily destroy  the  company's  character  as  a  building  and  loan  association.'"  A 
statute  legalizing  premiums,  fees  and  fines,  in  addition  to  interest,  does  not 
authorize  the  issuance  of  preferred  stock  or  discrimination  between  shareholders." 
One  who  invests  money  in  a  loan  association  and  receives  a  certificate  of  deposit, 
drawing  annual  interest,  based  on  the  earnings  of  the  business,  and  a  separate 
certificate  of  membership  and  oviTiership  of  stock,  is  a  stockholder,  and  not  a  mere 
creditor  of  the  association."  A  stockholder  can  vote  by  proxy  only  when  author- 
ized by  statute  or  the  articles  or  by-laws  of  the  corporation."  A  member  seek- 
ing to  recover  dues,  in  accordance  with  the  terms  of  his  certificate  and  the  by- 
laws of  the  association,  must  allege  and  prove  the  existence  of  the  fund  out  of 
which  such  dues  are  payable.""  Fines  for  default  in  payments  on  stock  will  be 
allowed  only  when  reasonable.'^ 


79.  Crete  Bldg.  &  Loan  Ass'n  v.  Pats 
tNeb.]  95  N.  W.  793. 

80.  Noah  V.  German  American  Bldg.  Ass'n, 
31    Ind.    App.    504,    68   N.    B.    615. 

81.  McDonnell  v.  De  Soto  Sav.  &  Bldg. 
Ass'n,  175  Mo.   250,  75  S.iW,  438, 

82.  In  a  foreclosure  suit,  the  certificate 
of  stock,  with  by-laws  and  other  statements 
printed  thereon,  constituting  the  contract 
with  the  association,  is  admissible  in  evi- 
dence. Floyd-Jones  v.  Anderson  [Mont.]  76 
P.  751.  Certificates  of  stock  admissible  In 
action  to  cancel  lien  and  declare  debt  usuri- 
ous and  for  other  relief  against  an  associa- 
tion. American  Mut.  Bldg.  &  Sav.  Ass'n  v. 
Cornlbe  [Tex.  Civ.  App.]  80  S.  W.  1026. 
Letter  from  association  secretary  relative  to 
contract,  admissible  to  show  association  was 
then  doing  business  and  that  a  five-year 
contract  then  existed  between  member  and 
association.  Floyd-Jones  v.  Anderson  [Mont.] 
76  P.  751.  A  book  containing  printed  by- 
laws used  and  recognized  by  members,  there 
being  no  other  copy  of  such  by-laws,  was 
admissible,  though  the  book  contained  other 
matter.  Star  Loan  Ass'n  v.  Moore  [Del,]  56 
A.  946.  A  paper  purporting  to  be  the  char- 
ter of  a  corporation,  which  does  not  show 
that  It  is  a  certified  copy  of  the  recorded 
act  but  merely  purports  to  come  from  the 
secretary  of  state  and  to  be  recorded,  is  not 
admissible  In  evidence.  Id.  The  affidavit 
of  the  secretary  of  a  loan  association  that 
the  paper  annexed  is  the  true  copy  of  the 
original  record  of  the  account  of  a  borrow- 
ing member  is  not  admissible  to  prove  the 
state  of  the  account,  under  Burns'  Rev.  St. 
1901,    §   474,   regarding   proof   of   the   acts   of 


corporations  by  sworn  copies  of  the  records 
thereof,  Coppes  v.  Union  Nat.  Sav.  &  Loan 
Ass'n    [Ind.    App.]    67   N.    B.    1022. 

83.  See    1   Curr.   L.   389. 

84.  85.  Bell  v.  Southern  Home  Bldg.  & 
Loan  Ass'n   [Ala.]    37   So.   237. 

86.  A  plea  properly  stricken  because  not 
showing  that  different  classes  of  stock  ex- 
isted when  defendant  became  a  member,  nor 
that  the  alleged  inequalities  were  such  as 
to  destroy  the  building  and  loan  feature  of 
the  company.  Rooney  v.  Southern  Bldg.  & 
Loan  Ass'n,   119  Ga.   941,   47   S.   B.    345. 

87.  Laws  27th  Gen.  Assem.  p.  32,  c.  48. 
Wlnegardner  v.  Equitable  Loan  Co.,  120  Iowa, 
485,  94  N.  W.  1110.  One  who  subscribed  for 
and  received  preferred  stock  In  a  loan  cor- 
poration, on  which  a  loan  was  received, 
such  preference  being  void  as  an  unjust  dis- 
crimination between  shareholders,  was  not 
estopped  to  set  up  the  invalidity  of  the 
contract  by  having  made  payments  or  de- 
layed asserting  such  invalidity,  where  such 
acts  did  not  prejudice  the  loan  company.    Id. 

85.  His  rights  are  those  of  an  owner  of 
paid-up  stock.  Ottawa  Mut.  Loan  &  Sav. 
Ass'n  V.  Merriman,  67  Kan.  779,  74  P.   256. 

8».  Iowa  Code,  §  1900,  In  regard  to  the 
right  to  and  method  of  voting  in  "elec- 
tions," covers  the  action  of  stockholders  In 
going  Into  voluntary  liquidation,  A  member 
having  voted  more  than  10%  of  the  stock  at 
such  "election,"  the  action  taken  was  In- 
valid. McKee  v.  Howe  Sav.  &  Trust  Co.,  122 
Iowa,  731,  98   N.  W.  009. 

»0.  Ronca  v.  N.  Y.  Bldg.  Loan  Banking 
Co.,    84   N.   Y.   S.    879. 

91.     Fines   for   default  In  payment   of   dues 
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StattLs  of  borrowing  memlers.'"' — Borrowing  and  nonborrowing  memberB  of 
a  loan  association  so  far  as  stock  and  payments  thereon  are  concerned,  stand  on  an 
equal  footing,  and  should  equally  receive  the  benefits  and  bear  the  burdens."  A 
borrowing  member  does  not  cease  to  be  a  member  and  stockholder  by  assigning 
his  stock  as  collateral  security  for  a  loan.'* 


on  stock  will  not  be  allowed,  without  a 
allowing-  being  made  as  to  their  reasonable- 
ness and  for  what  they  were  charged.  Fi- 
delity Sav.  Ass'n  v.  Bank  of  Commerce 
[Wye]  75  P.  448.  Where  a  certain  fine  per 
month  on  each  share  during  the  period  of 
delinquency  Is  provided  for,  the  repeated 
imposition  of  the  same  fine,  increasing  each 
month  in  arithmetical  progression,  will  not 
be  permitted.     Id. 

note:.  Fines;  nature  and  validity- s 
Whether  or  not  fines  will'  be  sustained  de- 
pends upon  the  view  taken  by  the  court  of 
the  nature  of  the  fine.  Thus  some  courts 
consider  a  fine  to  be  in  the  nature  of  liqui- 
dated damages  for  default  in  payment  or  for 
ndnperformance  of  a  promise.  Goodman  v. 
Durant  Bldg.  &  Loan  Ass'n,  71  Miss.  310,  14 
So.  146;  McGannon  v.  Cent.  Bldg.  Ass'n  No.  2, 
19  W.  Va.  726.  In  North  Carolina,  fines  arc 
regarded  as  additional  interest  and  within 
the  provisions  of  the  usury  laws.  Rowland 
V.  Old  Dominion  Bldg.  &  I>oan  Ass'n,  116  N. 
C.  878,  22  S.  B.  8.  In  other  states  it  ia  ex- 
pressly declared  by  statute  that  neither  pre- 
miums nor  fines  shall  be  deemed  usurious. 
A  Pennsylvania  statute  of  that  kind  was 
held  valid  in  Juniata  Bldg.  &  Loan  Ass'n  v. 
Mixell,  84  Pa.  313.  And  in  the  many  cases 
where  fines  are  sustained  and  enforced,  it 
is  necessarily  assumed  that  they  do  not 
come  within  tlie  provisions  of  the  usury 
laws. 

For  irhat  imposed:  Fines  are  most  usu- 
ally imposed  for  nonpayment  of  dues  on 
stock,  upon  the  ground  that  the  success  of 
the  enterprise  depends  on  prompt  payment 
of  such  dues  by  members.  Pfeister  v.  Wheel- 
ing Bldg.  Ass'n,  19  W.  Va.  676;  McGannon 
v.  Cent.  Bldg.  Ass'n  No.  2,  Id.  726;  Parker  v. 
U.  S.  Bldg.,  L.  &  L.  Ass'n,  Id.  744;  Setliff 
V.  North  Nashville  Bldg.  &  Sav.  Ass'n  [Tenn. 
Ch.  App.]  39  S.  W.  546.  Fines  for  nonpay- 
ment of  interest  are  upheld  in  the  last 
named  case,  supra,  and  in  Clarksville  Bldg. 
&  Loan  Ass'n  v.  Stephens,  26  N.  J.  Bq.  351. 
But  in  West  Virginia  and  Ohio  the  imposi- 
tion of  such  fines  is  held  to  be  beyond  the 
power  of  the  association.  See  McGannon  v. 
Cent.  Bldg.  Ass'p  No.  2,  and  Parker  v.  U.  S. 
Bldg.,  L.  &  L.  Ass'n,  supra;  Hagerman  v. 
Ohio  Bldg.  &  Sav.  Ass'n,  25  Ohio  St.  186; 
Forrest  City  United  Land  &  Bldg.  Ass'n  v. 
Gallagher,  25  Ohio  St.  208.  As  to  the  amount 
of  fines,  the  general  rule  is  that  they  must 
be  reasonable.  25  Ohio  St.  186  and  208,  su- 
pra. '  For  fines  which  have  been  held  rea- 
.sonable,  see  McGannon  v.  Cent.  Bldg.  Ass'n 
No.  2,  19  W.  Va.  726;  Parker  v.  U.  S.  Bldg, 
L.  &  L.  Ass'n,  19  W.  Va.  744;  Ricks  v.  Du- 
rant Bldg.  &  Loan  Ass'n  [Miss.]  18  So.  359; 
Clarksville  Bldg.  &  Loan  Ass'n  v.  Stephens, 
36  N.  J.  Bq.  351;  In  re  Middlesbrough  Bldg. 
Soc,  54  Law  J.  Ch.  592.  Pennsylvania  has 
a  statute  limiting  the  amount  of  fines.  Nat. 
Sav.  Fund  &  Bldg.  Ass'n  v.  Robinson,  19 
Phila.   [Pa.]    358. 

By-laws    requiring    payment    of    fines    are 


generally  held  not  to  make  such  fines  cumu- 
lative. Monumental,  Permanent  Bldg.  & 
Land  Soc.  v.  Lewin,  38  Md.  445;  Shannon  v. 
Howard  Mut.  Bldg.  Ass'n,  36  Md.  383;  Oc- 
mulgee  Bldg.  &  Loan  Ass'n  v.  Thomson,  52 
Ga.  427;  Hagerman  v.  Ohio  Bldg.  &  Sav. 
Ass'n,  25  Ohio  St.  186;  Forrest  City  United 
Land  &  Bldg.  Ass'n  v.  Gallagher,  25  Ohio  St. 
208. 

Secured  by  mortgage  i  It  is  not  uncom- 
mon for  mortgages  to  such  associations  to 
provide  expressly  for  payment  of  fines  as 
well  as  dues.  Massey  v.  Citizens'  Bldg.  & 
Sav.  Ass'n,  22  Kan.  624;  Ingoldby  v.  Riley, 
28  Law  T.  [N.  S.]  55;  Juniata  Bltlg.  &  Loan 
Ass'n  V.  Mixell,  84  Pa.  313;  Rhoads  v.  Hoer- 
nerstown  Bldg.  &  Sav.  Ass'n,  82  Pa.  180. 
That  security  for  fines  may  be  Included  in 
the  mortgage  is  expressly  decided  in  Hager- 
man V.  Ohio  Bldg.  &  Sav.  Ass'n,  26  Ohio  St. 
186.  Fines  are  included  where  the  mort- 
gage is  to  secure  compliance  with  all  the 
by-laws  and  regulations.  Setlift  v.  North 
Nashville  Bldg.  &  Sav.  Ass'n  [Tenn.  Ch. 
App.]  S9  S.  W.  546.  See,  also,  McCahan  v. 
Columbian  Bldg.  Ass'n,  40  Md.  226.  That 
fines  are  not  included  unless  the  mo^rtgage 
makes  express  provision  therefor  Is  held 
in  Robertson  v.  American  Homestead  Ass'n, 
10  Md.  397,  69  Am.  Dec.  145,  and  Bowen  v. 
Lincoln  Bldg.  &  Loan  Ass'n,  51  N.  J.  Bq.  272, 
28   A.   67. — From   note  in  35   L.   R.   A.    215. 

02.     See  1  Curr.   L.   390. 

93.  Monier  v.  Clarke  [N.  M.]   75  P.  35. 

94.  He  remains  liable  for  premiums.  (Au- 
thorities collected  and  doctrine  discussed.) 
Fidelity  Sav.  Ass'n  v.  Bank  of  Commerce 
[Wyo.]  75  P.  448.  A  member  w'lo  is  in 
debt  to  tlie  association  cannot  be  considered 
as  having  withdrawn  from  membership  un- 
til he  has  paid  or  tendered  the  debt.  Yager 
V.  Nat.  Bldg.  &  Loan  Ass'n,  25  Ky.  L.  H.  1853, 
79  S.  W.  197.  In  the  absence  of  fraud,  a 
borrower,  taking  stock  and  assigning  it  as 
security  is  a  stockholder.  Stanley  v.  Ver- 
ity, 98  Mo.  App.  632,  73  S.  W.  727.  Since 
a  borrower  from  an  association  is  also  a 
stockliolder,  premiums  on  the  stock  cannot 
be  construed  as  premiums  on  the  loan.  At- 
tempted in  order  to  show  contract  inequita- 
ble and  have  it  set  aside.  Pac.  States  Sav., 
L.  &  B.  Co.  V.  Green  [C.  C.  A.]  123  F.  4,':. 
An  association  which  has  accepted  shares  of 
its  stock  as  a  pledge  for  a  loan  may  be 
estopped  to  claim  that  the  issuance  of  the 
stock  was  a  mere  device  to  hide  the  real 
transaction,  and  that  the  subscriber  is  not 
a  member  of  the  association.  The  associa- 
tion here  took  no  steps  to  enforce  the  lien 
or  to  apply  the  stock  to  the  payment  of  the 
debt.  Western  L,oan  &  Sav.  Co.  v.  GarfC 
[Utah]    75   P.    375. 

Contra:  In  some  states  it  is  held  that 
wlien  a  member  borrows  money  and  pledges 
his  stock,  lie  ceases  to  be  a  member,  and 
becomes  a  mere  debtor.  Intersta,te  Bldg.  & 
Loan  Ass'n  v.  Holland,  65  S.  C.  448,  43  S. 
B.    978. 
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Maturity  of  stock?^ — ^In  the  absence  of  any  special  agreement,  stock  matures 
only  when  the  dues  paid  and  earnings  apportioned  to  it  amount  to  the  face  value 
thereof."'  As  to  the  effect  of  an  agreement  that  stock  shall  mature  after  a  speci- 
fied number  of  payments  or  in  a  specified  time,  the  courts  are  not  agreed,  some 
holding  that  when  an  association  so  agrees  and  represents  at  the  time  the  loan 
is  made,  stock  matures  when  the  required  number  of  payments  has  been  made, 
whether  the  dues  and  earnings  were  sufficient  to  mature  it  or  not,°^  and  that  the 
stockholder  cannot  be  required  to  pay  more  than  the  specified  number;"*  others, 
that  such  an  agreement  works  an  estoppel ;°°  and  many  that  the  agreement  is 
ultra  vires  and  void.^  Eepresentations  of  an  association  through  its  agents  as 
to  the  amount  or  time  required  to  mature  stock  are  regarded  as  mere  expressions 
of  opinion  and  not  fraudulent,  though  not  verified.^  An  association  is  under  no 
duty  to  mature  the  stock  of  a  defaulting  stockholder.* 


95.  See  1  Curr.  "L.   391. 

96.  Noah  V.  German  American  Bldg.  Ass'n, 
31  Ind.  App.  604,  68  N.  E.  615;  Winegardner 
V.  Equitable  Loan  Co.,  120  Iowa,  485,  94  N. 
W.  1110.  Where  by-laws  provide  that  liabil- 
ity for  Instalments  shall  be  limited  to  a 
certain  number,  arid  others  provide  that 
stock  shall  not  mature  until  the  loan  fund 
portion  of  Instalments,  with  earnings,  should 
equal  the  face  value  of  the  stock,  such  stock 
does  not  mature  until  the  stock  Is  worth  Its 
face  value,  notwithstanding  the  required 
number  of  payments  has  been  made.  Miller 
V.  Wayne  International  Bldg.  &  Loan  Ass'n 
[Ind.    App.]    70  N.   E.   180. 

97.  Iowa  Business  Men's  Bldg.  &  Lioan 
Ass'n  V.  Berlau  [Iowa]  98  N.  W.  766.  A 
contract  whereby  an  association  agrees  to 
mature  stock  at  the  end  of  a  certain  time, 
the  member  performing  his  contract.  Is  en- 
forceable. People  v.  N.  T.  Nat.  Bldg.  &  Loan 
Ass'n,  88  N.  T.  S.  850.  Settlement  under  a 
contract  to  mature  stock  in  five  years  held 
valid.  Floyd-Jones  v.  Anderson  [Mont.]  76 
P.  761.  An  absolute  promise  to  mature 
stock  In  a  specified  time  Is  not  rendered 
conditional  upon  the  success  of  the  under- 
taking by  the  agreement  by  the  stockhold- 
er to  pay  a  certain  monthly  Instalment  on 
each  share  until  maturity,  or  withdrawal, 
and  the  provision  of  the  by-laws,  accepted 
by  him,  that  such  instalments  shall  be  paid 
until  stock  is  fully  paid.  Eastern  Bldg.  & 
Loan  Ass'n  v.  Williamson,  189  U.  S.  122,  23 
S.  Ct.  627,  47  Law.  Ed.  735.  An  absolute 
promise  to  mature  stock  in  a  specified  time 
Is  not  affected  by  the  fact  that  before  a 
stockholder  obtained  a  loan  on  such  stock, 
the  by-laws  were  amended  to  provide  for 
the  maturity  of  stock  only  when  dues  and 
earnings  equalled  the  par  value  thereof.  Id. 
A  state  court  may  place  its  own  construc- 
tion upon  the  effect  of  an  absolute  promise 
to  mature  stock  in  a  specified  time,  and  the 
effect  thereon  of  the  corporation's  charter 
and  by-laws,  and  the  statutes  and  decisions 
of  the  state  where  the  association  was  in- 
corporated, without  contravening  the  full 
faith   and   credit  clause   of  the   constitution. 

Id. 

98.  Certificate  provided  that  payments  on 
stock  should  not  exceed  a  certain  number. 
Noah  V.  German  American  Bldg.  Ass'n,  31 
Ind.  App.  504,  68'  N.  E.  615.  A  borrowing 
member  cannot  avail  himself  of  an  agree- 
ment as  to  the  number  of  payments  which 
will  mature  stock,  when  that  agreement  Is 
not  embodied  in  his  bond  and  mortgage.     Id. 


99.  The  defense  that  an  absolute  prom- 
ise to  mature  stock  In  a  specified  time  Is 
ultra  vires  cannot  be  set  up  in  a  suit  on 
such  pY-omise,  by  a  stockholder  who  has 
fully  executed  the  contract  on  his  part. 
Eastern  Bldg.  &  Loan  Ass'n  v.  Williamson, 
189  U.  S.  122,  53  S.  Ct.  527,  47  Law.  Ed.  736. 
Though  the  act  of  an  association  represent- 
ing that  a  certain  number  of  payments  would 
mature  stock  is  ultra  vires,  yet,  when  re- 
lied upon  by  a  tranferee  of  property,  charged 
with  a  loan  secured  by  stock,  the  associa- 
tion may  be  estopped  to  claim  a  larger 
amount  on  such  stock,  before  releasing  a 
trust  deed.  Williams  v.  Verity,  98  Mo.  App. 
654,    73    S.   W.    732. 

1.  The  act  of  an  association  determining 
and  representing  that  a  certain  number  of 
payments  would  mature  the  stock  is  ultra 
vires.  Williams  v.  Verity,  98  Mo.  App.  654, 
73  S.  W.  732.  A  loan  must  be  discharged 
by  maturity  of  stock  in  the  usual  course 
of  business,  or  by  payments  large  enough 
to  discharge  the  loan  at  once,  regardless  of 
an  agreement  as  to  maturity  after  a  certain 
number  of  payments.  Gary  v.  Verity,  101 
Mo.  App.  586,  74  S.  W.  161.  Such  an  agree- 
ment with  one  member  is  In  contravention 
of  the  rights  of  other  stockholders.  Id.  A 
building  and  loan  association  has  no  power 
to  guarantee  the  maturity  of  stock  after  a 
certain  number  of  instalments  have  been 
paid.  A  corporation  attempting  to  guaran- 
tee stock  In  this  way  is  not  entitled  to  the 
benefit  of  preferential  statutes  applicable  to 
building  and  loan  associations.  Winegard- 
ner V.  Equitable  Loan  Co.,  120  Iowa,  485,  94 
N.  W.  1110.  An  agreement  »by  an  associa- 
tion that  a  certain  number  of  payments 
should  mature  the  stock  of  a  stockholder  is 
of  no  effect,  unless  expressly  authorized  by 
statute,  because  it  violates  the  principle  of 
mutuality  among  stockholders.  Code  1896, 
§§  1122-1137  does  not  authorize  such  a  con- 
tract. Richter  v.  Southern  Bldg.  &  Loan 
Ass'n,  137  Ala.  621,  34  So.  562. 

2.  Where  It  appears  that  a  borrowing 
member's  stock  will  not  be  matured  as  rap- 
idly as  represented,  on  account  of  misman- 
agement in  including  a  large  class  of  non- 
borrowing  members,  the  remedy  Is  with- 
drawal in  accordance  with  the  by-laws,  or 
appeal  to  the  governing  board  or  agents  of 
the  corporation  before  a  resort  to  the  court 
is  had.  Bell  v.  Southern  Home  Bldg.  &  Loan 
Ass'n    [Ala.]    37    So.    237. 

3.  Motes  V.  People's  Bldg.  &  Loan  Ass'n, 
137    Ala.    369.    34    So.    344. 
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§  3.  Loans  and  mortgages.  A.  In  general.* — Where  a  building  and  loan 
contract  is  unenforceable  as  such  because  it  is  a  discrimination  between  mem- 
bers, but  the  borrowing  member  treats  it  as  enforceable  as  an  ordinary  loan,  it 
may  be  so  enforced."  An  association  is  bound  by  a  construction  placed  by  the 
parties  on  an  ambiguous  note  at  the  time  of  making  the  loan,  where  such  con- 
struction is  in  accordance  with  representations  made  by  the  association.'  Where 
a  contract  requires  the  expenditure  of  a  portion  of  a  loan  on  improvements  on  real 
estate,  the  borrower  cannot  set  up  nonliability  for  such  portion,  because  it  was  for 
the  benefit  of  the  association.''  A  provision  for  attorney's  fees  in  a  loan  asso- 
ciation mortgage  is  enforceable.'  Accrued  fines  for  default  in  payment  of  dues 
on  stock  are  an  essential  part  of  the  liability  of  the  member,  but  do  not  become  a 
part  of  the  mortgage  debt,  unless  made  so  by  the  mortgage.^  By  statute  in 
Utah,  a  borrowing  member  may  repay  loans  at  any  time  by  complying  with  the 
charter  and  by-laws.^"  A  payment  to  a  local  agent  of  a  foreign  loan  association 
is  a  payment  to  the  association.^^  It  is  no  defense  against  a  payment  on  a  loan 
that  a  buildiag  and  loan  association  has  gone  out  of  business  as  such.^^  A  share- 
holder and  member  of  an  association  cannot  raise  the  defense  of  ultra  vires  when 
sued  for  a  loan,  on  a  contract  executed  by  the  association.^^  False  representa- 
tions of  existing  facts  by  ofiBcers  of  an  association,  fraudulently  made,  constitute 
a  good  defense  against  a  mortgage  foreclosure  suit.^*  A  grantee  of  premises 
mortgaged,  by  a  borrowing  member,  who  assumes  and  agrees  to  pay  the  mortgage, 
becomes  liable  for  all  the  obligations  secured,  such  as  dues  and  premiums,  besides 
principal  and  interest.^"  But  it  is  held  elsewhere  that  the  additional  liability 
must  be  expressly  assumed.^' 

(§3)  B.  Usury.  Conflict  of  laws." — The  contract  of  a  borrowing  member 
of  a  building  and  loan  association  is  governed  by  the  law  of  the  place  where  it  is 
incorporated  and  has  its  home  ofSce,  and  where  subscriptions  to,  and  instalments 
on,  stock,  and  interest  are  payable,  though  the  security  is  in  another  state.^*    But 


4.  A  complaint  of  which  the  by-laws  of 
an  association  were  made  a  part,  held  to 
sufficiently  allege  when  payments  on  stock 
were  to  be  made,  that  stock  had  not  ma- 
tured, that  defendants  were  In  default  and 
that  the  loan  was  due  and  unpaid.  Miller 
V.  Wayne  International  Bldg.  &  Loan  Ass'n 
[Ind.  App.]  70  N.  B.  180.  See  1  Curr.  L. 
392. 

5.  Winegardner  v.  Equitable  Loan  Co.,  120 
Iowa,   485,    94   N.   W.   1110. 

6.  Iowa  Business  Men's  Bldg.  &  Loan 
Ass'n  V.  Berlau  [Iowa]   98  N.  W.  766. 

7.  Motes  V.  People's  Bldg.  &  Loan  Ass'n, 
137  Ala.  369,   34  So.  344. 

S.  Columbian  Bldg.  &  Loan  Ass'n  v.  Eloe 
[S.  C]  47  S.  B.  63.  Attorney's  fees  are  prop- 
erly allowed  in  foreclosure  suit  by  receiver, 
the  mortgage  providing  therefor.  Ottenso- 
ser  V.   Scott   [Fla.]    37  So.   161. 

9.  Fidelity  Sav.  Ass'n  v.  Bank  of  Com- 
merce [Wyo.]  75  P.  448.  Where  fines  for 
default  in  payments  of  dues  on  stock  are  by 
the  by-laws  made  a  lien  on  the  stock,  they 
will  be  allowed.  If  reasonable,  in  determin- 
ing the  withdrawal  value  of  the  stock,  to 
be  credited  on  the  mortgage  debt.     Id. 

10.  One  who  made  payments  according 
to  by-laws  up  to  a  certain  time,  and  then 
paid  the  balance  due  In  a  single  payment, 
was  entitled  to  have  the  bond  and  mort- 
gage securing  the  loan  canceled,  regardless 
of    the   consoionableness    or    unconsclonable- 


ness  of  the  contract  [Rev.  St.  1898,  5  396]. 
Hiskey  v.  Pao.  States  Sav.,  L.  &  B.  Co. 
[Utah]    76  P.    20. 

11.  Hoskins  V.  Rochester  Sav.  &  Loarf 
Ass'n    [Mich.]    96   N.    W.    566. 

12.  Motes  V.  People's  Bldg.  &  Loan  Ass'n. 
137    Ala.   369,    34   So.   344. 

13.  Coggeshall  v.  Sussman,  41  Misc.  384, 
84  N.  T.  S.  1097;  Noah  v.  German-American 
Bldg.  Ass'n,   31   Ind.   App.   504,   68  N.   B.   615. 

14.  The  answer  sufficiently  set  out  the 
defense,  though  it  was  not  sustained  by  the 
evidence.  No.  6  Fidelity  Bldg.  &  Sav.  Union 
V.   Driver,   31   Ind.  App.   691,   69   N.   B.   177. 

15.  Miller  v.  Wayne  International  Bldg. 
&  Loan  Ass'n   [Ind.  App.]   70  N.  E.  180. 

16.  A  stockholder  in  a  building  and  loan 
association  borrowed  money  from  it  on  a 
vendor's  lien  note,  assigning  the  stock  as 
security  and  giving  a  bond  for  payment  of 
dues,  premiums,  etc.  He  thereafter  sold 
the  land  to  defendant,  who  assumed  the 
note,  but  nothing  was  said  in  the  deed  as  to 
assuming  liability  on  the  bond.  The  asso- 
ciation transferred  the  stock  to  defendant 
without  his  knowledge  and  accepted  pay- 
ments on  the  note.  Held,  defendant  was  not 
liable  as  a  stockholder  in  the  association. 
Manor  v.  Aldrlch  [C.  C.  A.]   126  F.  934. 

17.  See    1   Curr.  L.    393. 

18.  Interstate  Bldg.  &  Loan  Ass'n  v.  Edge- 
field Hotel  Co.,  120  F.  422;  Alexander  v. 
Southern  Home   Bldg.   &  Loan  Ass'n,   120  F. 
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if  the  contract  is  to  be  performed  in  a  state  other  than  that  of  the  domicile  of  tiie 
corporation,  the  law  of  the  place  of  performance  governs.^' 

Exemption  from  usury  laws.'^" — Building  and  loan  associations  are  usually 
exempted  from  the  operation  of  usurj^  laivs/^  mutual  participation  in  profits  and 
losses  being  the  basic  principle  underlying  building  and  loan  contracts,  which 
renders  them  nonusurious.-^  Some  courts  hold  that  premiums  and  interest  are 
payable  under  separate  and  distinct  contracts,  and  are  not  to  be  confused  so  as 
to  render  the  contract  usurious."'  A  company  cannot,  by  calling  itself  a  building 
and  loan  association,  acquire  the  privilege  of  charging  more  than  the  legal  interest 
rate  on  ordinary  loans,  if  it  is  not  such  an  association  in  faet.^*  That  a  com- 
pany bears  the  name  of  a  building  and  loan  association  imports  that  it  is  such 
in  fact,  and  the  burden  is  on  a  member  asserting  the  contrary  to  prove  it."° 
Though  the  lender  be  a  building  and  loan  association,  the  contract  must  be  shown 
to  be  a  building  and  loan  contract,  and  not  a  simple  loan  to  one  not  a  member.^" 
If  the  relation  of  corporation  and  stockholder  is  a  mere  fiction,  entered  into  for  the 
purpose  of  efEecting  a  loan,  the  contract  will  be  construed  as  a  simple  loan.^' 


963;  Pacific  States  Sav.,  Loan  &  Bldg.  Co.  v. 
Green  [C.  C.  A.]  123  F.  43.  A  contract  re- 
quiring all  payments  to  be  made  at  the 
home  office  of  the  association  in  Virgihia, 
held  a, Virginia  contract.  Columbian  Bldg. 
&  Loan  Ass'n  v.  Rice  [S.  C]  47  S.  E.  63. 
A  bond  and  mortgage  given  to  a  Minnesota 
association,  payable  at  Its  home  office,  is  a 
contract  of  that  state,  though  real  estate 
security  is  located  In  Idaho.  Lewis  v.  Clark 
[C.  C.  A.]   129  F.  570. 

19.  A  loan  by  a  Missouri  corporation, 
negotiated  with  its  agent  In  Kansas,  bond 
and  mortgage  being  executed  in  Kansas  by 
residents  thereof,  and  mortgage  security  be- 
ings situate  therein  and  payment  being  there 
made,  is  a  Kansas  contract.  Royal  Loan 
Ass'n  V.  Forter  [Kan.]  75  P.  484.  It  was 
held  In  Michigan  that  where  a  loan  made 
by  a  foreign  corporation,  secured  by  a  mort- 
gage on  property  in  Michigan,  the  premiums 
being  payable  to  a  local  agent  therein,  the 
contract  will  be  governed  by  the  laws  of 
Michigan.  Hoskins  v.  Rochester  Sav.  &  Loan 
Ass'n  [Mich.]  95  N.  W.  566.  And  a  contract 
executed  in  Nebraska,  secured  by  mortgage 
on  property  in  Nebraska,  was  held  a  Ne- 
braska contract,  though  the  association  was 
incorporated  In  New  York  and  had  its  main 
office  there.  People's  Bldg.  Loan  &  Sav. 
Ass'n  V.  Pariah  [N6b.]  96  N.  "W.  243.  After 
insolvency  of  an  a,ssociation,  where  evi- 
dences of  indebtedness  have  passed  into  the 
hands  of  strangers,  the  rights  of  a  borrow- 
ing member  will  be  governed  by  the  law  of 
his  domicile,  not  the  domicile  of  the  associa- 
tion. Spinney  v.  Chapman,  121  lov/a,  38,  95 
N.  -W.   230. 

20.  See   1   Curr.  L.   394. 

21.  Missouri.  Stanley  v.  Verity,  98  Mo. 
App.  632,  73  S.  W.  727.  Iowa.  Bacon  v.  Iowa 
Sav.  &  Loan  Ass'n,  121  Iowa,  449,  96  N.  W. 
977.  The  fact  that  one  not  a  member  be- 
comes a  surety  for  a  member  of  an  associa- 
tion, securing  a  loan,  does  not  take  the 
contract  out  of  the  statute  permitting  build- 
ing and  loan  associations  to  charge  rates  of 
interest  higher  than  the  legal  rate.  Wife 
gave  note  and  mortgage  on  her  separate 
property,  securing  loan,  her  husband  sign- 
ing as  surety.  Wife  was  a  member  of  the 
association,  husband  was  not.     Le  Mars  Bldg. 


&  Loan  Ass'n  v.  McLain,  120  Iowa,  527,  94 
N.  W.  1122.  Rev.  St.  Ohio,  §  3836,  exempt- 
ing such  associations  from  the  usury  laws, 
is  constitutional.  Brooklyn  Bldg.  &  L.  Ass'n 
Co.  V.  Besnoyers,  4  Ohio  C.  C.  (N.  S.)  337. 
Premiums  %,nd  fines,  when  imposed  by  build- 
ing associations,  are  not  usury  if  reason- 
able. Spies  V.  Southern  Ohio  Loan  &  Trust 
Co.,  4  Ohio  C.  C.  (N.  S.)  103.  A  contract  of 
a  borrowing  member  of  an  association  held 
not  inequitable,  owing  to  character  and  pur- 
pose of  the  organization.  Pacific  States  Sav. 
Loan  &  Bldg.  Co.  v.  Green  [C.  C.  A.]  123  F. 
43.  A  contract  whereby  the  borrowing  mem- 
ber received  ?1,500  and  agreed  to  pay  6% 
interest,  and  premiums  amounting  to  $108 
annually,  and  dues  on  the  stock,  profits  be- 
ing credited  to  the  stock,  held  not  so  In- 
equitable and  unconscionable  that  it  will 
not  be  enforced.  Fidelity  Sav.  Ass'n  v.  Bank 
of  Commerce   [Wyo.]    75   P.   448. 

22.  Rooney  v.  Southern  Bldg.  &  Loan 
Ass'n,    119    Ga.    941,    47    S.    B.    345. 

23.  Motes  V.  People's  Bldg.  &  Loan  Ass'n. 
137  Ala.  369,  34  So.  344.  The  loan  contract 
of  a  borrowing  member  is  separate  from  his 
contract  as  a  stockholder,  and  payments  on 
stock  are  not  to  be  treated  as  payments  on 
the  loan.  Suit  to  rescind  certain  contracts 
with  association.  Bell  v.  Southern  Home 
Bldg.  &  Loan  Ass'n  [Ala.]  37  So.  237.  Even 
though  premiums  be  regarded  as  additional 
interest  on  the  loan,  they  are  not  invalid 
unless  they  violate  some  usury  statute.  Fi- 
delity Sav.  Ass'n  v.  Bank  of  Commerce 
[Wyo.]   75   P.   448. 

24.  25.  Rooney  v.  Southern  Bldg.  &  Loan 
Ass'n,   119   Ga.   941,   47  S.   B.   345. 

26.  Royal  Loan  Ass'n  v.  Forter  [Kan.] 
75   P.   484. 

27.  All  payments  will  be  credited  on  the 
loan.  Hence  borrowing  stockholder  not  es- 
topped to  claim  such  application  of  pay- 
ments on  the  ground  that  if  the  claim  had 
been  made  earlier,  the  moneys  received 
would  not  have  been  disposed  of  as  they 
were.  Johnson  v.  Washington  Nat.  Bldg. 
Loan  &  Inv.  Ass'n  [Or.]  77  P.  872.  For  a 
loan  of  $500,  a  note  for  $714  was  given,  to 
be  paid  in  monthly  instalments  of  $8.40. 
$2.50  monthly  being  also  payable  as  inter- 
est, stock  being  issued.     American  Mut,  Bldg. 
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The  statutes  of  many  states  exempting  building  association  loans  from  the 
usury  statutes  provide  for  a  system  of  competitive  bidding  to  determine  the  pre- 
miums on  loans.'"  The  provisions  of  such  statutes  must  be  strictly  followed  in 
order  to  bring  the  contract  within  the  protection  furnished/*  and,  where  they  exist, 
the  charging  of  premiums  arbitrarily  fixed  in  amount,  renders  the  contract  usuri- 
ous.'" But  the  mere  existence  of  a  by-law  fixing  a  minimum  premium  will  not 
render  a  loan  usurious,  if  it  was  in  fact  made  after  free  competition,  and  the 
premium  bid  was  higher  than  the  fixed  minimum.'^  Where  competitive  bidding 
is  not  required,  the  statute  may  permit  the  borrower  and  association  to  agree  on  a 
premium  rate  in  addition  to  interest,'^  sometimes  limiting  the  total  amount 
charged.'' 

In  some  jurisdictions,  building  and  loan  contracts  are  subject  to  the  usury 
laws,'*  and  where  regarded  as  usurious,  all  payments  are  credited  on  the  principal 
and  interest  of  the  loan,'°  and  if  the  amount  so  paid  is  in  excess  of  the  principal 


&  Sav.  Ass'n  v.  Cornlbe  [Tex.  Civ.  App.]  80 
S.  W.  1026.  An  answer  setting  up  in  sub- 
stance that  a  contract  was  a  building  and 
loan  contract  in  form  only,  to  evade  the 
usury  laws,  was  not  subject  to  demurrer  on 
the  ground  that  it  attempted  to  set  up  usury 
and  failed  to  allege  facts  showing  the  con- 
tract was  not  privileged.  National  Bldg. 
Ass'n  V.  Quin  [Ga,]  47  S.  B.  962. 

28.  Competitive  bidding  for  the  premium 
to  be  paid  for  the  preference  of  priority  of 
loans  is  an  essential  feature  of  the  building 
society  plan,  with  which  foreign  corpora- 
tions doing  business  in  Florida  must  com- 
ply [Laws  1893,  c.  4158].  Skinner  v.  South- 
ern Home  Bldg.  &  Loan  Ass'n  [Fla.]  35  So. 
67. 

29.  A  premium  of  20%,  and  8%  on  the 
face  of  the  loan,  the  agreement  being  fixed 
in  private  and  not  by  competitive  bidding  as 
required  by  statute,  is  usurious.  Assets 
Realization  Co.  v.  Wightman,  105  111.  App. 
618. 

30.  Where  the  statute  required  competi- 
tive bidding,  an  association  by-law  author- 
izing the  secretary  and  cashier  to  make 
loans  at  a  premium  not  less  than  the  av- 
erage for  the  last  three  months,  is  illegal; 
and  premiums  thereunder  illegal.  Mutual 
Home  &  Sav.  Ass'n  v.  Worz,  67  Kan.  506, 
73  P.  116.  A  foreign  building  and  loan  as- 
sociation cannot  charge  a  fixed  premium 
and  interest  on  loans  to  members  in  Flor- 
ida, the  contract  being  one  made  in  and 
governed  by  Florida  laws.  Skinner  v.  South- 
ern Home  Bldg.  &  Loan  Ass'n  [Fla.]  35  So. 
67.  A  by-law  of  a  building  association  which 
fixes  a  minimum  premium,  higher  than  the 
rate  of  interest  allowed  by  statute,  is  in- 
consistent with  the  statute  requiring  loans 
to  shareholders  to  be  made  upon  competi- 
tive bidding,  and  renders  any  loan  made  in 
accordance  with  It  usurious.  McDonnell  v. 
De  Soto  Sav.  &  Bldg.  Ass'n,  175  Mo.  250,  75 
S.  W.  438;  Klttredge  v.  Chillicothe  Loan  & 
Bldg.  Ass'n  [Mo.  App.]  77  S.  W.  147.  Pre- 
mium being  exacted  without  competitive 
bidding,  as  required  by  statute,  but  included 
in  a  note,  the  note  was  held  usurious  to 
that  extent,  and  the  premium  applied  on 
the  note  as  of  its  date  [Rev.  St.  1889,  §§  2812, 
2814;  Rev.  St.  1899,  5  3709].  Lewis  v.  Farm- 
ers' Loan  &  Bldg.  Ass'n  [Mo.]   81  S.  W.  887. 

31.  A  borrower,  who  obtains,  after  com- 
petitive   bidding,    a    loan    at    a    premium    in 


advance  of  the  minimum  fixed  by  the  by- 
laws of  the  association,  cannot  take  advan- 
tage of  the  minimum  so  fixed.  Daily  v. 
Saginaw  Bldg.  &  Loan  Ass'n  [Mich.]  95  N.  W. 
326;  Klttredge  v.  Chillicothe  Loan  &  Bldg. 
Ass'n  [Mo.  App.]  77  S.  W.  147. 

32.  Where  an  association  deducted  from 
the  amount  of  a  loan  to  a  member,  certain 
monthly  instalments  of  dues,  payable  in  ad- 
vance, and  required  in  addition  monthly 
payments,  including  premiums  payable  peri- 
odically, such  exaction  of  a  double  premium 
was  held  not  to  be  permitted  by  Burns'  Rev. 
St.  1901,  ;  4463i,  allowing  the  borrower  and 
association  to  agree  on  a  premium  rate  in 
addition  to  interest,  without  bidding.  Cop- 
pes  V.  Union  Nat.  Sav.  &  Loan  Ass'n  [Ind. 
App.]  67  N.  B.  1022.  Corporations  created 
under  Laws  1892,  c.  689  may  charge  both 
interest  and  premiums.  Coggeshall  v.  Suss- 
man,  41  Misc.  384,  84  N.  T.  S.  1097.  A  con- 
tract of  a  loan  association  Incorporated  un- 
der Laws  1851,  c.  122,  compelling  a  bor- 
rower to  pay  both  Interest  and  premiums,  is 
not  usurious.  Roberts  v.  Murray,  40  Misc. 
339,    81    N.    T.    S.   1023. 

33.  A  stipulation  in  the  bond  of  a  bor- 
rowing member  that,  on  maturity  of  the 
stock,  total  payments  of  instalments,  inter- 
est and  premiums  shall  not  exceed  the 
amount  of  the  loan  with  the  highest  inter- 
est allowed  by  statute,  entitles  the  borrow- 
er to  the  benefit  thereof  only  on  maturity 
of  the  stock.  Georgia  State  Bldg.  &  Loan 
Ass'n  V.   Grant   [Miss.]   34  So.   84. 

34.  People's  Bldg.  Loan  &  Sav.  Ass'n  v. 
Parish  [Neb.]  96  N.  W.  243.  In  Nebraska, 
the  usury  laws  apply  to  contracts  made  by 
foreign  associations  before  the  passage  of 
statutes  permitting  them  to  do  business  In 
the  state.  A  loan  contract  calling  for  in- 
terest and  dues,  $660  having  been  paid  and 
$495  actually  received,  held  usurious.  Clarke 
V.  Woodruff  [Neb.]  100  N.  W.  314.  A  loan 
association  contract  requiring  fixed  monthly 
payments  of  interest,  premiums  and  dues 
until  stock  is  fully  paid  up  is  usurious.  Har- 
per V.  Middle  States  Loan,  Bldg.  &  Const. 
Co.  [W.  Va.]  46  S.  B.  817.  Such  a  contract 
is  usurious  because  such  payments  are  pay- 
able for  an  indefinite  period.  Prlnca  v.  Hol- 
ston  Nat.  Bldg.  &  Loan  Ass'n  [W.  Va.]  46  S. 
B.    708. 

35.  Prince  v.  Holston  Nat.  Bldg.  &  Loan 
Ass'n    [W.    Va.]    46    S.    B.    708.      In   Utah,    it 
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and  interest,  the  excess  may  be  recovered,"  in  the  absence  of  a  statute  to  the 
contrary.''  But  it  has  been  held  that  one  who  voluntarily  pays  usurious  interest 
cannot  recover  any  part  thereof,  in  an  action  at  law,  but  if  the  payment  of  such 
interest  was  induced  by  fraud,  a  suit  in  equity  will  lie.'' 

A  valid  compromise  may  be  made  of  an  alleged  usurious  debt.'"  A  grantee 
of  property  mortgaged  to  secure  a  debt  to  an  association,  usurious  as  to  an  illegal 
premium,  who  knows  nothing  of  the  premium,  which  is  not  mentioned  in  the 
mortgage,  may  set  up  the  usury  against  the  association.*"  In  an  action  to  cancel 
a  Hen  and  declare  a  debt  usurious,  the  court  properly  decreed  cancellation  of  the 
stock  given  by  defendant  association,  under  the  prayer  for  other  and  further  re- 
lief." 

(§  3)  C.  Accounting  with  iorrower  while  solvent.*" — A  borrowing  member 
of  a  going  concern  is  only  chargeable  with  his  loan  and  legal  interest,  and  should 
be  credited  with  all  payments,  whether  made  as  dues,  premiums  or  interest,*'  and 
with  the  withdrawal  value  of  his  stock  at  the  time  he  received  the  loan,**  together 
with  the  dividends  earned  previous  to  the  association's  insolvency.*^     The  value 


Is  held  that  borrowing  members  are  entitled 
to  have  monthly  payments  of  dues  and  pre- 
miums credited  on  the  loan.  Hiskey  v.  Pa- 
cific States  Sav.,  Loan  &  Bldg.  Co.  [Utah] 
76  P.  20.  In  Oregon,  building  and  loan  as- 
sociation contracts  calling  for  interest,  pre- 
miums and  dues  are  held  usurious  as  to  all 
payments  in  excess  of  the  stipulated  rate 
of  Interest,  and  such  payments  in  excess  are 
applied  in  extinguishment  of  the  debt  and 
Interest.  Contract  called  for  6%  interest 
annually,  6%  annual  premium,  and  $9.75  per 
month  on  15  shares  of  stock  pledged  to  se- 
cure the  loan.  Bpping  v.  Washington  Nat. 
Bldg.,  Loan  &  Inv.  Ass'n  [Or.]   74  P.  923. 

36.  Harper  v.  Middle  States  Loan,  Bldg.  & 
Const.  Co.  [W.  Va.]   46  S.  B.  817. 

37.  Contract  being  usurious,  the  receiver 
could  recover  only  the  principal,  after  de- 
ducting all  payments  made,  neither  costs 
nor  interest  being  In  such  case  recoverable 
[Rev.  St.  1893,  §  1390].  Carpenter  v.  Lewis, 
65  S.  C.   400,  43  S.  E.   881. 

38.  Action  to  recover  payments  made  to 
an  association  represented  to  be  a  mutual 
building  association.  Beach  v.  Guaranty 
Sav.  &  Loan  Ass'n   [Or.]   76  P.  16. 

39.  Association  claimed  debt  valid  under 
Minnesota  law  and  borrower  claimed  it  usu- 
rious under  Kentucky  law.  Gray  v.  U.  S. 
Sav.  &  Loan  Co.,  25  Ky.  L.  R.  1120,  77  S.  "W. 
200. 

40.  Lewis  V.  Farmers'  Loan  &  Bldg.  Ass'n 
[Mo.]   81  S.  W.  887. 

41.  American  Mut.  Bldg.  &  Sav.  Ass'n  v. 
Carnibe  [Tex.  Civ.  App.]  80  S.  W.  1026.  In 
an  action  to  cancel  a  lien  and  declare  a 
debt  usurious,  evidence  connecting  the  per- 
son effecting  the  loan  with  a  building  and 
loan  association,  defendant,  was  admissi- 
ble.    Id. 

42.  See  1  Curr.  L.   398-400. 

43.  National  Bldg.  &  Loan  Ass'n  v.  Pris- 
ble,  25  Ky.  L.  R.  449,  76  S.  W.  7;  Yager  v. 
National  Bldg.  &  Loan  Ass'n,  25  Ky.  L.  R. 
1853,  79  S.  W.  197.  Where  by-laws  provided 
for  payment  of  50  cents  a  month  on  each 
$100  of  money  borrowed,  and  a  bond  secur- 
ing a  loan,  provided  for  a  premium  of  50 
cents  a  month  on  each  share  of  stock,  the 
face  value  of  which  was  $100,  held,  such 
payments  under  the  bond  should  be  treated 


as  premiums  by  a  borrowing  member  as 
such,  and  not  dues  on  the  stock.  Miller  v. 
Wayne  International  Bldg.  &  Loan  Ass'n 
[Ind.  App.]  70  N.  B.  180.  Held,  under  a 
provision  In  the  bond  of  a  borrowing  mem- 
ber, as  to  final  settlement,  he  was  to  be 
charged  with  the  amount  actually  advanced 
him,  with  Interest  at  8  per  cent,  and  credited 
with  Instalments  on  stock  and  Interest  paid. 
Interstate  Bldg.  &  Loan  Ass'n  v.  Bdgefleld 
Hotel  Co.,  120  F.  422.  But  not  with  pre- 
miums for  Insurance  on  mortgaged  premises. 
Alexander  v.  Southern  Home  Bldg.  &  Loan 
Ass'n,  120  F.  963.  A  provision  of  a. by-law 
that  where  a  contract  Is  governed  by  stat- 
utes limiting  the  amount  of  premium  and 
interest,  only  so  much  of  the  premiums  will 
be  taken  as  profits,  as  will,  with  Interest, 
amount  to  the  highest  interest  rate  there 
allowed,  the  balance  of  premiums  being 
used  in  settlement  in  reduction  of  the  debt, 
means  that  the  benefit  allowed  can  be  taken 
advantage  of  only  on  final  settlement,  after 
maturity  of  the  stock.  Georgia  State  Bldg. 
&  Loan  Ass'n  v.  Grant  [Miss.]  34  So.  84. 
Applicant  to  a  loan  Association  for  a  loan  of 
$40,000  was  told  that  under  the  rules  of  the 
association  as  to  fees,  dues,  etc.,  the  initial 
payment  would  be  $1,000.  He  accepted  $39,- 
000.  Held,  In  suit  to  foreclose  mortgage, 
the  $1,000  payment  was  voluntary  and  de- 
fendant was  not  entitled  to  any  credit  there- 
for. State  Mut.  Bldg.  &  Loan  Ass'n  v.  O'Cal- 
laghan  [N.  J.  Eq.]    57  A.  496. 

44.  Interstate  Bldg.  &  Loan  Ass'n  v.' 
Holland,  65  S.  C.  448,  43  S.  B.  978.  Upon 
winding  up  the  affairs  of  an  association,  it 
is  competent  for  the  stockholders  to  de- 
termine the  liability  of  a  borrowing  member 
by  making  a  final  estimate  of  the  value  of 
the  stock  and  deducting  this  from  the 
amount  of  his  Indebtedness.  Star  Loan 
Ass'n  v.  Moore  [Del.  Super.]  55  A.  946.  But 
a  payment  of  an  amount  so  determined  Is 
not  a  discharge  of  the  debtor,  unless  the 
estimate  of  the  value  of  the  stock  is  final, 
and  not  to  be  changed  by  subsequent  dis- 
position of  property.     Id. 

45.  Where  a  stockholder  institutes  a  suit 
to  pay  off  a  loan  and  withdraw  while  the 
association  Is  a  going  concern,  his  right  to 
be    credited   with    the    value    of   his    pledged 
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of  stock,  surrendered  to  be  credited  on  a  loan,  is  determined  by  the  assets  end 
liabilities  of  the  association  at  the  time  of  the  surrender,  and  not  by  the  amount 
paid  thereon.*'  A  member  is  bound  by  by-laws  fixing  the  withdrawal  value  of  his 
stock,  if  such  by-laws  do  not  contravene  any  law.*''  A  tender  by  a  borrowing 
member,  before  the  voluntary  liquidation  of  the  association,  renders  him  liable  only 
for  his  loan  and  interest,  and  not  for'  losses,  and  entitles  him  to  credit  for  all  pay- 
ments.** A  borrowing  member  is  not  entitled  to  have  credited  on  his  loan  ad- 
mission fees,  stock  dues,  and  fines,  paid  before  he  became  a  borrower.*'  A  bor- 
rowing member  seeking  to  have  his  contract  declared  usurious  cannot  be  credited, 
on  the  loan,  with  fines,  withdrawal  fees,  and  amounts  paid  on  expense  accounts  as  a 
stockholder.""  Where  a  borrowing  member  has  a  final  settlement  with  the  asso- 
ciation, while  solvent,  he  may  recover  thereafter  for  usury  paid  the  association, 
and  is  not  chargeable  with  losses  accruing  after  such  final  settlement.^^  Notice  of 
settlement  and  withdrawal  may  be  waived."'  A  withdrawing  stockholder  should  be 
charged  vnth  interest  on  the  full  amount  of  the  loan,  since  the  deductions  of 
premium,  being  illegal,  were  credited  on  the  loan."'  In  Iowa,  a  borrower  is 
charged  with  the  fuU  amount  of  the  loan  received  by  him,  together  with  delinquent 
dues,  interest,  premium,  and  fines,  and  credited  with  the  withdrawal  value  of  the 
pledged  stock,  but  no  greater  recovery  can  be  had  against  him  than  the  net  amount 
of  the  priacipal  actually  received,  with  interest  thereon  at  a  rate  not  greater  than 
twelve  per  cent."*  After  completed  settlement  and  withdrawal,  it  is  immaterial 
whether  the  contract  was  one  which  the  association  had  power  to  make."" 

(§  3)     D.  Accounting  after  msolvency.^' — Insolvency  works  a  rescission  of 
the  contract  between  the  association  and  its  members,  and  loans  made  by  it  become 


stock  and  dividends,  at  the  time  he  de- 
manded a  settlement,  la  not  affected  by  the 
subsequent  insolvency  of  the  association. 
Reitz  V.  Hayward,  100  Mo.  App.  216,  73  S.  W. 
374.  A  borrowing  member,  having  pledged 
stock  as  collateral,  was  permitted,  in  a  suit 
to  foreclose  a  trust  deed,  to  recover  the  dif- 
ference between  the  principal  of  the  note 
and  the  value  of  his  paid-up  stock  and  ac- 
cumulated profits.  Western  Loan  &  Sav.  Co. 
V.  GarfE   [Utah]   75  P.   375. 

46.  Peal  V.  Citizens'  Bldg.  &  Loan  Ass'n's 
Assignee,  25  Ky.  L.  R.  1084,  77  S.  W.  932. 
The  credit  to  be  allowed  a  withdrawing 
member,  repaying  his  loan,  on  his  pledged 
stock.  Is  computed  a.ccording  to  the  actual 
value  of  the  stock  at  the  time  of  settle- 
ment. Reitz  V.  Hayward,  100  Mo.  App.  216, 
73  S.  W.  374. 

47.  A  deduction  from  first  stock  payment 
for  reserve  fund  is  not  violative  of  Civ.  Code, 
i  634,  limiting  an  entrance  fee  to  a  smaller 
sum.  Provident  Mut.  Bldg.-Loan  Ass'n  v. 
Davis   [Cal.]   76  P.   1034. 

48.  National  Bldg.  &  Loan  Ass'n  v.  Frls- 
ble,   25  Ky.  L.   R.  449,  76  S.  "W.   7. 

49.  Interstate  Bldg.  &  Loan  Ass'n  v.  Hol- 
land, 65  S.  C.  448,  43  S.  B.  978. 

50.  -  Georgia  State  Bldg.  &  Loan  Ass'n  v. 
Grant  [Miss.]   34  So.  84. 

51.  Olllges  V.  Kentucky  Citizens'  Bldg.  & 
Loan  Ass'n's  Assignee,  24  Ky.  L.  R.  1954,  72 
S.  W.   747. 

52.  53.  Reitz  v.  Hayward,  100  Mo.  App. 
216,    73    S.   "W.    374. 

54.  Bacon  v.  Iowa  Sav.  &  Loan  Ass'n,  121 
Iowa,  449,  96  N.  W.  977.  In  a  suit  to  fore- 
close a  mortgage  securing  a  bond,  which 
provided  a  greater  rate  of  interest  than  12%, 
thp    amount    due    was    the    amount    received 


on  the  loan,  with  Interest  at  12%,  less  the 
withdrawal  value  of  the  stock,  and  Interest 
already  paid.  Iowa  Cent.  Bldg.  &  Loan 
Ass'n  V.   Klock    [Iowa]    94   N.   W.   1120. 

55.  Floyd- Jones  v.  Anderson  [Mont.]  76 
P.    751. 

66.  BTOTE;.  Effect  of  Insolvency  on  bor- 
rofrlng  members;  The  contract  made  by  a 
borrowing  member  with  the  association  is 
to  the  effect  that  he  will  pay  dues,  premiums, 
and  fines,  and  that  he  will  repay  his  loan  as 
provided  for  In  the  note  or  other  evidence 
of  Indebtedness  given  by  him.  Since,  when 
an  association  becomes  insolvent,  a  realiza- 
tion of  the  aims  of  the  association  and  the 
expectations  of  members  becomes  impossi- 
ble, the  courts  treat  the  contract  as  rescind- 
ed or  terminated  by  Insolvency,  and  refuse 
to  enforce  the  obligations  of  the  borrowing 
member  thereunder,  or  enforce  them  in  a 
manner  equitable  to  borrowing  and  non- 
borrowing  members  alike.  Low  St.  Bldg. 
Ass'n  v.  Zucker,  48  Md.  448;  Knutsen  v. 
Northwestern  Loan  &  Bldg.  Ass'n,  67  Minn. 
201,  69  N.  W.  889;  Strohen  v.  Franklin  Sav. 
Fund  &  Loan  etc.  Ass'n,  115  Pa.  273,  8  A. 
843.  Thus,  after  insolvency,  neither  the  cor- 
poration nor  Its  receiver  can  enforce  sub- 
sequently accruing  liabilities  for  dues  or 
premiums.  Curtis  v.  Granite  State  Provi- 
dent Ass'n,  69  Conn.  6,  36  A.  1023.  Low  St. 
Bldg.  Ass'n  V.  Zucker,  48  Md.  448.  Loans 
become  Immediately  due  and  collectible  upon 
insolvency.  Curtis  v.  Granite  State  Provi- 
dent Ass'n,  69  Conn.  6,  36  A.  1023;  Strauss  v. 
Carolina  Inter-State  Bldg.  &  Loan  Ass'n, 
117  N.  C.  308,  23  S.  B.  450,  53  Am.  St.  Rep. 
586.  In  allowing  credit  upon  the  loan  made 
to  a  borrowing  member,  the  theory  of  the 
cases  Is  to  place  borrowing  and  nonborrow- 
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at  once  due  and  payable,  regardless  of  the  terms  of  the  contract.'^  The  borrower 
is  charged  with  the  amount  of  his  loan  with  interest."*  Payments  actually  made, 
referable  to  the  loan,"'  such  as  interest  and  premiums, '"'  are  credited  thereon;  but 
payments  on  the  stock,  such  as  dues,  cannot  be  credited  on  a  member's  loan,*' 
since  credit  therefor  can  be  given  only  after  final  distribution  by  the  receiver,'^' 
when  aU  shareholders,  borrowing  and  nonbofrowing,  will  be  paid  pro  rata  from 
the  fund  for  final  distribution.*'  On  final  settlement,  the  borrowing  member  is 
entitled  to  be  credited  only  with  the  actual  value  of  his  stock,  not  its  face  value.'* 
T\^iere  a  shareholder,  after  notice  of  withdrawal,  borrows  a  sum  less  than  the 
withdrawal  value  of  his  stock,  he  cannot,  in  au  action  by  the  receiver  after  in- 
solvency to  recover  the  loan,  offset  the  withdrawal  value  of  his  stock.*"  Mter 
insolvency,  caused  by  no  fault  of  a  borrowing  member,  the  latter  is  not  chargeable 


ing  members  on  the  same  terms  as  stock- 
holders. Consequently,  the  borrowing  mem- 
ber, after  insolvency,  cannot  be  credited 
with  dues'  on  stoclc,  since  this  would  amount 
to  a  withdrawal,  to  the  prejudice  of  non- 
borrowing  members  and  creditors.  The  bor- 
rowing member,  after  insolvency,  Is  there- 
fore charged  with  the  sum  actually  received 
on  his  loan,  and  Interest  thereon,  and  credit- 
ed with  all  payments  made  as  a  borrower, 
but  not  credited  with  sums  paid  as  a  stock- 
holder. Curtis  V.  Granite  State  Provident 
Ass'n,  69  Conn.  6,  36  A.  1023;  Hekelnkaemper 
V.  German  BIdg.  &  Sav.  Ass'n,  22  Kan.  549; 
Rogers  v.  Rains,  18  Ky.  L.  R.  768,  38  S.  W. 
483;  Strohen  v.  Franklin  Sav.  Fund  &  Loan 
Ass'n.  115  Pa.  273,  8  A.  843.  It  has  been 
held  in  Illinois,  however,  that  the  borrowing 
member  should  not  be  credited  with  pre- 
miums. Choisser  v.  Young,  69  111.  App.  252; 
Towle  V.  American  Bldg.,  Loan  &  Inv.  Soc, 
61  F,  446.  In  Maryland,  the  borrowing  mem- 
ber is  charged  with  Interest  at  the  legal 
rate  only,  and  not  the  rate  charged  in  the 
note  and  mortgage.  Windsor  v.  Bandel,  40 
Md.  172;  Waverly  Mut.,  etc.  Ass'n  v.  Buck, 
64  Md.  338,  1  A.  561.  In  North  and  South 
Carolina,  the  borrowing  member  is  credited 
with  all  payments,  including  dues  on  the 
stock.  Strauss  v.  Carolina  Inter-State  Bldg. 
&  Loan  Ass'n,  117  N.  C.  308,  23  S.  B.  450,  53 
Am.  St.  Rep.  585;  Bulst  v.  Bryan,  44  S.  C. 
121,  21  S.  B.  537,  51  Am.  St.  Rep.  787. — From 
note  to  Curtis  v.  Granite  State  Provident 
Ass'n  [Conn.]  61  Am.  St.  Rep.  24.  See  1 
Curr.    L.    400. 

57.  Lewis  v.  Clark  [C.  C.  A.]  129  F.  670. 
After  a  building  and  loan  association  has 
become  insolvent  and  passed  into  the  hands 
of  a  receiver,  the  borrowing  member's  obli- 
gation will  be  regarded  as  a  simple  loan, 
upon  which  payments  actually  made,  except 
stock  payments,  will  be  credited,  and  the 
balance  will  be  regarded  as  a  debt  at  once 
due  and  payable.  Spinney  v.  Chapman,  121 
Iowa,  38,  95  N.  W.  230.  But  premiums 
agreed  to  be  paid  cannot  be  charged  against 
the  borrower.  Roberts  v.  Murray,  40  Misc. 
339,    81   N.  Y.   S.    1023. 

58.  In  settling  a  debt  of  a  borrowing 
member  to  an  insolvent  building  and  loan 
association,  interest  at  6%  is  computed  on 
the  sum  actually  received  and  all  payments 
are  credited  on  the  loan.  Carman  v.  Carrlco, 
25  Ky.  L.  R.  2143,  80  S.  W.  216.  Upon  fore- 
closure of  a  mortgage  against  a  member 
after  insolvency,  the  mortgagor  should  be 
charged  with  the  amount   of  his   loan,  with  I 


interest,  and  credited  with  Interest  paid  and 
interest  on  the  installments  of  interest. 
Monier  v.  Clarke  [N.  M.]  75  P.  35.  The 
interest  chargeable  on  the  loan  should  be 
at  the  legal  rate,  where  the  contract  was 
made.  7%  on  Minnesota  contract.  Id.  In 
Nebraska,  a  loan  contract  being  usurious, 
the  borrower,  in  foreclosure  suit  by  receiver, 
was  held  only  for  amount  actually  received. 
Clarke  v.  Woodruff   [Neb.]    100  N.   W.    314. 

50.  The  loan  and  stock  contracts  of  a 
borrowing  member  are  separate  and  dis- 
tinct; and  in  the  final  accounting  after  in- 
solvency all  payments  referable  to  the  loan 
contract  should  be  credited  thereon.  Riggs 
V.  Capital  Brick  Co.,  128  F.  491. 

60.  Steele  v.  New  Park  City  Bldg.  & 
Loan  Ass'n,  24  Ky.  L.  R.  2303,  74  S.  W.  177. 
And  for  usurious  premiums  and  Interest 
thereon.  Gary  v.  Verity,  101  Mo.  App.  586, 
74  S.  W.  161.  In  foreclosure  suit  after  in- 
solvency, the  borrower  is  chargeable  with 
the '  amount  of  his  loan,  with  interest,  and 
credited  with  interest  and  premiums  paid 
applied  according  to  rule  of  partial  pay- 
ments. Riggs  V.  Capital  Brick  Co.,  128  F. 
491. 

61.  Sleeper  v.  Winkel,  122  F.  736;  Peal 
V.  Citizens'  Bldg.  &  Loan  Ass'n's  Assignee, 
25  Ky.  L.  R.  685,  76  S.  W^.  332;  Yager  v.  Na- 
tional Bldg.  &  Loan  Ass'n,  25  Ky.  L.  R.  1853, 
79  S.  W.  197.  In  foreclosure  suit  after  in- 
solvency a  borrowing  member  cannot  have 
dues  and  premiums  credited  on  the  loan. 
Roberts  v.  Cronk,  88  N.  T.  S.  103. 

62.  Roberts  v.  Murray,  40  Misc.  339,  81  N. 
Y.    S.    1023. 

63.  Steele  v.  New  Park  City  Bldg.  &  Loan 
Ass'n,  24  Ky.  L.  R.  2303,  74  S.  W.  177; 
Gary  v.  Verity,  101  Mo.  App.  586,  74  S.  W. 
161.  After  the  debts  of  an  Insolvent  asso- 
ciation have  been  paid,  a  borrowing  mem- 
ber is  entitled  to  a  pro  rata  dividend  with 
nonborrowing  members  on  the  stock.  Monier 
V.  Clarke   [N.  M.]  75  P.  35. 

64.  Ottensoser  v.  Scott  [Fla.]  37  So^  161. 
In  a  suit  by  an  assignee  of  claims  against  a 
borrowing  member  of  an  insolvent  associa- 
tion, which  had  passed  Into  the  hands  of  a 
receiver,  such  debtor  was  credited  with  pay- 
ments of  interest  and  premiums  and  with 
the  actual  value  of  his  stock,  and  charged 
with  Interest  at  6%  from  the  time  the  re- 
ceiver was  appointed,  on  the  balance  found 
due.  Spinney  v.  Chapman,  121  Iowa,  38,  95 
N.  W.   230. 

65.  GasklU  v.  Polhemus  [N.  J.  Brr  & 
App.]   57  A.   1048. 
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with  earned  premium,  bid  by  him  for  priority  of  loan  and  deducted  from  th« 
sum  loaned.®* 

§  4.  Termination  and  insolvency.  Voluntary  liquidation.^'' — An  association 
may  go  into  Toluntary  liquidation  and  so  defeat  the  right  of  a  borrowing  member 
to  a  settlement  with  it  as  a  going  concern."^  Under  a  statute  permitting  corpora- 
tions to  go  into  voluntary  liquidation  by  the  written  consent  of  the  owners  of  a 
majority  of  the  stock,  a  pleading  setting  up  such  liquidation  of  a  building  and  loan 
association  must  allege  that  a  resolution  to  go  into  liquidation  was  passed  with  the 
consent  required  by  law." 

Receivership.'"' — A  mere  debtor  of  an  association  cannot  maintain  a  bill  to 
wind  up  its  afEairs  and  distribute  its  assets.'^  A  borrowing  member  of  an  associa- 
tion cannot  in  a  single  bill  in  equity  ask,  as  debtor,  that  his  stock  be  declared  illegal 
and  his  obligation  on  the  loan  canceled  for  usury,  and  also,  as  stockholder,  ask 
to  have  the  business  of  the  association  wound  up  and  its  assets  distributed.''^ 
Upon  the  appointment  of  a  receiver  of  an  insolvent  association,  its  business  ceases 
and  notliing  remains  but  liquidation.'"  To  authorize  the  court  to  enter  Judgment 
dii-ecting  a  receiver  to  proceed  with  vraiding  up  the  afEairs  of  the  association,  the 
report  of  the  receiver  must  be  reasonably  certain  and  definite  as  to  assets  and 
liabilities  of  the  association,  and  probable  cost  of  settling.'*  Before  judgment  may 
be  entered  winding  up  the  affairs  of  the  association,  proof  must  be  heard  on  con- 
tested questions  of  fact  raised  by  shareholders'  exceptions  to  the  receiver's  report.'" 
Only  reasonable  diligence  is  required  of  a  receiver." 

Insolvency"  of  a  building  and  loan  association  consists  of  its  inability  to  per- 
form the  purposes  for  which  it  was  created."  Insolvency  is  always  a  question  of 
fact  and  is  never  presumed.'"  Mere  deficiency  of  assets  does  not  constitute  in- 
solvency, but  merely  a  loss  of  capital  stock  and  security,  and  depreciation  of  stock 
held  by  the  members.*'*     Payments  on  stock  are  liabilities  in  determining  solvene}^.*^ 

Bights  of  withdrawing  shareholders.^^ — The  directors  of  a  building  and  loan 
association  cannot  require  a  member  to  withdraw  his  investment,  except  in  pur- 


ee. Authorities  pro  and  con  cited.  Ot- 
tensoser  v.   Scott    [Pla.]    37   So.    161. 

e7.     See  1   Curr.  L.   403. 

es,  e».  Tag-er  v.  National  Bldg-.  &  Loan 
Ass'n,   25  Ky.  L,.   R.   1853,   79   S.  W.   197. 

70.  See   1   Curr.   L.   402. 

71.  Day  v.  Nat.  Mut.  Bldg-.  &  Loan  Ass'n, 
53  W.  Va.  550,  44  S.  E.  779. 

72.  Bill  dismissed  for  multifariousness. 
Day  V.  Nat.  Mut.  Bldg.  &  Loan  Ass'n,  53  W. 
Va.  550,    44  S.  B.  779. 

73.  Monier  v.  Clarke   [N.  M.]   75  P.  35. 

74.  75.  Steele  v.  New  Park  City  Bldg.  & 
Loan  Ass'n,   24  Ky.  L.  R.   2303,  74  S.  W.  177. 

76.  Laws  1902,  c.  60,  §  3,  requiring  the 
receiver  of  a  building  association  to  "pro- 
ceed immediately"  to  convert  assets  Into 
cash,  requires  only  reasonable  diligence  and 
speed,  and  does  not  require  a  sacrifice  of  the 
assets.  People  v.  New  York  Bldg.  Loan 
Banking  Co.,  41  Misc.  363,    84  N.   T.  S.   844. 

77.  See  1  Curr.  L.  402. 

78.  Lewis  V.   Clark   [C.  C.  A.]   129  F.  570. 

79.  80.  Floyd-Jones  v.  Anderson  [Mont.] 
76    P.    751. 

81.  So  an  association  incorporated  under 
Laws  1851,  c.  122  is  Insolvent  when  unable 
to  repay  contributions  of  members  for  stock. 
People  v.  New  York  Bldg.  Loan  Banking 
Co.,   41   Misc.   363.   84  N.   T.   S.   844. 

82.  NOTE.  Withdrawal:  The  rules  of 
building  and  loan   associations   usually  pro- 


vide that  stockholders  may  withdraw,  on 
giving  the  proper  notice,  and  that  their 
claims  will  be  paid  in  the  order  In  which 
such  notices  mature.  The  status  of  a  mem- 
ber after  giving  notice  of  withdrawal  is  the 
subject  of  much  dispute.  It  has  been  held 
that  on  compliance  with  the  conditions  of  a 
withdrawal,  a  shareholder  becomes  a  cred- 
itor of  the  association  and  is  no  longer  a 
member.  Englehardt  v.  Fifth  "Ward,  etc. 
Ass'n,  5  Misc.  518,  25  N.  T.  S.  835;  Id.,  148 
N.  T.  281,  42  N.  E.  710,  35  L.  R.  A.  289;  In 
re  Norwich  &  N.  Provident  Bldg.  Soc,  45 
Law  J.  Ch.  [N.  S.]  785;  U.  S.  Bldg.  &  Loan 
Ass'n  v.  Silverman,  85  Pa.  394;  Maloney  v. 
Real  Estate,  Bldg.  &  Loan  Ass'n,  57  Mo.  App. 
384.  But  most  oases  Indicate  that  member- 
ship may  continue  for  some  purposes  after 
notice  of  withdrawal  has  been  given.  Thus 
it  was  held  that  their  claims  are  very  differ- 
ent from  those  of  general  outside  creditors. 
Christian's  Appeal,  102  Pa.  184.  See,  also. 
Sibun  V.  Pearce,  44  Ch.  Div.  354,  63  Law  T. 
[N.  S.]  123;  Walker  v.  General  Mut.  Bldg. 
Soc,  36  Ch.  Div.  777,  57  Law  T.  [N.  S.]  574. 
Rights  of  -wlthdra-wing  members  when  as- 
sociation Is  insolvent)  According  to  the 
English  doctrine,  members  whose  notices  of 
withdrawal  have  matured  before  the  date 
of  a  deed  of  dissolution,  or  order  to  wind 
up  the  affairs  of  the  association,  are  entitled 
to    priority    over    other    members,    but    ^o<' 
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iuance  of  a  valid  by-law.*'  A  borrowing  member  of  an  association  who  gives 
notice  of  withdrawal  does  not  become  ipso  facto  a  creditor  of  the  association  for 
the  withdrawal  value  of  his  shares,  or  for  the  excess  thereof  over  his  indebtedness, 
so  as  to  exempt  his  stock  from  its  share  of  the  general  indebtedness.'*  A  mem- 
ber who  withdraws  at  a  time  when  the  association  is  in  fact,  though  not  notoriously, 
insolvent,  no  legal  steps  having  been  taken  to  wind  up  its  affairs,  has  only  the 
right  to  a  pro  rata  share  in  the  distribution  of  assets,  not  the  right  of  a  creditor.'^ 
The  fact  that  an  agreement  was  made  between  the  association  and  the  withdraw- 
ing member,  compromising  the  latter's  claim,  does  not  change  the  rule.*"  But 
where  a  stockholder  serves  notice  of  withdrawal  of  stock,  in  accordance  with  the 
constitution  and  by-laws,  and  the  claim,  though  persisted  in,  is  not  paid,  such 
claim,  after  insolvency  and  receivership  of  the  association,  becomes  a  preferred 
one.*'  Where  a  member  of  a  building  and  loan  association  has  made  full  settlement 
and  withdrawn  therefrom,  such  settlement  and  withdrawal  cannot  be  set  aside  by 
the  association  without  a  showing  of  fraud  or  bad  faith.** 

BUILDINGS   AND  BTTIIiDIKTG   KBSTBICTIOWS. 


i  1.     Pnbllc    Resnlatlon    (572). 
§  2.     Private  Regulation.    Restrictive  Cov- 
enants  (574)* 


9  3.  Uablllty  for  Unsafe  Condition  ol 
Premises    (576). 

§  4.  Liability  for  NesUgent  Operation  oi 
Elevators    (576). 


§  1.    Public  regulation.^" — ^An  ordinance  prohibiting  construction  does  not 


over  outside  creditors  of  tlie  association. 
Barnard  v.  Tomson  [1894]  1  Ch.  374;  "Walton 
V.  Edge,  10  App.  Cas.  33,  54  Law  J.  Ch.  [N. 
S.]  362,  52  Law  T.  [N.  S.]  666;  In  re  Mid- 
dlesbrough, E.  S.  &  C.  Dlst.  Permanent  Ben. 
Bldg.  Soc,  53  Law  T.  [N.  S.]  203.  But  there 
Is  no  such  right  of  priority,  when  at  the 
time  of  giving  or  maturity  of  such  notices, 
the  association  was  known  to  be  insolvent. 
In  re  Sunderland  36th  Universal  Bl'dg.  Soc, 
24    Q.    B.    Dlv.    394. 

The  American  cases  adopt  a  different  doc- 
trine and  hold  that  "when  an  association  Is 
in  fact  insolvent,  a  withdrawing  member  has 
the  right  to  a  pro  rata  share  only,  even 
though  he  believed  the  association  solvent 
when  he  gave  his  notice.  Chapman  v. 
Young,  65  111.  App.  131.  An  order  for  the 
amount  of  his  claim  does  not  make  him  a 
general  creditor.  Christian's  Appeal,  102  Pa. 
184;  In  re  National  Sav.  Loan  &  Bldg.  Ass'n's 
Estate,  9  Wkly.  Notes  Cas.  79.  A  judgment 
for  the  amount  of  his  claims  cannot  be  en- 
forced by  execution  so  as  to  cut  out  cred- 
itors or  stockholders,  but  may  stand  as  the 
basis  on  which  to  compute  his  pro  rata 
share  on  final  distribution.  Hanney  v.  En- 
terprise Sav.  Fund  &  Bldg.  Ass'n,  16  Wkly. 
Notes   Cas.   450.     See  1   Curr.  L.  402. 

83.  A  by-law  permitting  the  directors  to 
require  the  withdrawal  of  a  member,  to  be 
designated  at  their  pleasure,  such  selection 
not  being  based  on  any  equitable  principle 
or  rule  of  general  application.  Is  Invalid  and 
inoperative  as  to  one  who  was  a  member 
when  the  by-law  was  passed.  Ottawa  Mut. 
Loan  &  Sav.  Ass'n  v.  Merriman,  67  Kan.  779, 
74  P.  256. 

84.  Coggeshall  v.  MoGrath,  89  N.  T.  S.  334. 
A  member,  appearing  as  a  claimant  upon 
the  estate  of  an  Insolvent  association,  "upon 
the  ground  of  his  stock  interest,  is  to  be 
treated  as  a  member,  and  not  as  a  creditor." 
Walker  v.  Terry,   138   Ala.   428,   35  So.   466. 


85.  Colin  v.  Wellford  [Va.]  46  S.  E.  780. 
It  Is  Immaterial  that  the  fact  of  insolvency 
was  not  known  to  the  shareholder.  Reitz 
V.  Hayward,  100  Mo.  App.  216,   73  S.  W.   374. 

86.  Colin  V.    Wellford   [Va.]    46    S.  B.    780. 

87.  Silvers  v.  Merchants'  &  M.  Sav.  Fund 
&  Bldg.  Ass'n  [N.  J.  Bq.]  56  A.  294. 

88.  Ploycf-Jones  v.  Anderson  [Mont.]  76 
P.   751. 

89.  NOTE.  Validity  of  regrnlations  i  Build- 
ing restrictions  being  Justifiable  only  as  an 
exercise  of  the  police  power  (as  to  which 
see  Constitutional  Law,  1  Curr.  L.  676  and 
Municipal  Corporations,  2  Curr.  L.  967),  they 
must  not  only  be  designed  to  serve  some 
end  of  public  welfare,  but  must  be  reasona- 
ble In  their  character.  Thus  requirement  ol 
a  building  permit  la  usually  sustained 
(Hasty  V.  Huntington,  105  Ind.  540,  5  N.  B. 
559),  but  arbitrary  power  to  deny  the  same 
must  not  be  vested  In  the  ofilcer  charged 
with  their  Issuance  (Bostock  v.  Sams,  95 
Md.  400,  52  A.  665,  93  Am.  St.  Rep.  394  [with 
note] ;  City  of  Sioux  Falls  v.  Klrby,  6  S.  D. 
62,  60  N.  W.  156;  State  v.  Tenant,  110  N.  C. 
609,  14   S.  E.   387). 

To  sustain  a  regulation  as  to  the  height 
of  buildings  a  very  clear  case  of  public 
necessity  must  appear.  Parker  v.  Com.,  178 
Mass.   199,  59  N.  E.   634. 

Requirement  of  noneombustible  materials 
within, reasonable  fire  limits  is  generally  sus- 
tained. Canepa  v.  Birmingham,  92  Ala.  358,  9 
So.  180;  Ex  parte  PIske.  72  Cal.  125,  13  P.  310; 
Ford  V.  Thralklll,  84  Ga.  169,  10  S.  E.  600;  King 
V.  Davenport,  98  111.  305;  First  Nat.  Bank  v. 
Sarlls,  129  Ind.  201,  28  N.  E.  434;  City  ol 
Salem  v.  Maynes,  123  Mass.  372;  Alexander 
V.  Greenville,  54  Miss.  659;  Hubbard  v.  Med- 
tord,  20  Or.  315,  25  P.  640;  Kllngler  v.  Blckel, 
117  Pa.  326,  11  A.  555;  Brady  v.  N.  W.  Ins. 
Co.,  11  Mich.  425;  State  v.  Johnson,  114  N.  C. 
846,  19  S.  E.  599.  As  have  regulations  re- 
quiring fire  escapes    (Arms  v.   Ayer,   192  111. 
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prohibit  repair,""  but  under  a  statute  prohibiting  enlarging  of  buildings,  no  sub- 
stantial change  will  be  permitted.*^  A  city  council  cannot  be  vested  with  discrim- 
inatory power  in  granting  building  permits,"^  nor  can  it  deny  lawful  permits,'' 
nor  forbid  the  erection  of  a  negro  church  on  the  ground  that  it  is  a  nuisance,"* 
nor  during  the  life  of  a  general  ordinance,  cancel  a  building  permit  granted  in  con- 
formity with  its  provisions.""  The  inadvertent  omission  of  a  word  in  a  permit 
will  not  be  allowed  to  jiegative  the  authority  therein  granted."'  Increased  danger 
of  fire  and  general  depreciation  of  value  of  neighboring  property  are  not  grounds 
for  injunctive  relief  against  the  erection  of  a  building."'  A  city  granting  a  build- 
ing permit  does  not  render  itself  liable  for  the  negligent  act  of  the  builder." 

The  supervision  of  construction  of  buildings  by  public  authorities  is  regulated 
by  statute.®" 

A  certificate  issued  by  the  building  inspector  that  a  statute  relative  to  fire 
escapes  has  been  complied  with  relates  to  the  building  and  is  available  to  succeed- 
ing ovniers;*  it  is  conclusive  as  to  compliance,  and  relieves  the  owner  from  any 
liability,^  but  it  must  afBrmatively  appear  that  inspection  has  been  made.'    The 


601,  61  N.  E.  851;  WiUy  v.  Mulledy,  78  N.  T. 
316;  Sohott  V.  Harvey,  105  Pa.  222);  or  the 
maintenance  of  water  closets,  sewers,  etc. 
(Sprigs  V.  Garrett  Park,  89  Md.  406,  43  A. 
813;  Com.  v.  Roberts,  155  Mass.  281,  29  N.  H. 
522);  or  the  maintenance  of  a  water  supply 
on  each  floor  of  a  tenement  building  (Health 
Dept.  V.  Rector,  145  N.  T.  32,  39  N.  E.  833). 
Regulations  for  the  public  health  or  safety 
may  be  made  applicable  to  buildings  in  ex- 
istence at  the  time  of  the  enactment.  Com. 
V.  Roberts,  155  Mass.  281,  29  N.  B.  522; 
Health  Dept.  v.  Rector,  145  N.  T.  32,  39  N.  B. 
833. — Prom  note  to  Bostock  v.  Sams,  95  Md. 
400,  52  A.  665,  93  Am.  St.  Rep.  394.  See  1 
Curr.  Li.   404. 

90.  That  no  building  shall  be  "constructed 
or  reconstructed"  except  of  Incombustible 
material  does  not  prohibit  the  repair  of 
wooden  buildings  [Ordinance  No.  907,  city 
of  Bradford].  Contas  v.  Bradford,  206  Pa; 
291,  55  A.   989. 

91.  Under  Stat.  1900,  o.  321,  requiring 
buildings  erected  or  enlarged  for  use  as  a 
hotel  to  be  of  first  class  construction,  the 
term  "enlarged"  would  embrace  a  carrying 
up  of  the  walls  of  a  building  with  a  slanting 
roof,  though  the  height  of  the  roof  was  not 
changed.  Murdock  v.  Swasey,  183  Mass.  573, 
67  N.  B.   671. 

92.  An  ordinance  giving  the  common 
council  discriminatory  power  to  issue  build- 
ing permits  or  to  determine  when  a  struc- 
ture is  injurious  to  the  reasonable  enjoy- 
ment of  adjacent  owners  is  unconstitutional. 
Boyd  V.  Board  of  Councllmen,  25  Ky.  L.  R. 
1311,    77    S.   W.    669. 

93.  Ky.  St.  1899,  §  3290  sought  to  prevent 
erection  of  a  negro  church.  Boyd  v.  Board 
of  Councllmen,  25  Ky.  L.  R.  1311,  77  S.  W. 
669. 

94.  Ky.  St.  §  3290.  Boyd  v.  Board  of 
Councllmen,  25  Ky.  L.  R.   1311,  77  S.  W.   669. 

95.  Gallagher  v.  Plury   [Md.]   57  A.   672. 

96.  The  word  "stable"  in  a  permit  for 
"carriage  house,  stable  and  coal  shed."  Gal- 
lagher V.  Flury  [Md.]  57  A.  672. 

97.  A  stable.  It  will  not  be  presumed 
that  fllth  will  be  allowed  to  accumulate. 
Gallagher  v.  Plury  [Md.]  57  A.  672.  The 
proximity  of  such  buildings  Is  an  incident 
of  city  life.     Id. 

98.  Material    dropping    on    pedestrians    In 


the  street  below.  Copeland  v.  Seattle,  33 
V^ash.  415,  74  P.  582. 

99.  The  fact  that  the  public  buildings 
law  of  New  York  makes  it  the  duty  of  the 
state  architect  to  prepare  plans  for  state 
buildings  and  exact  construction  in  con- 
formity thereto  does  not  take  public  bullr- 
ings from  the  operation  of  the  law  requiring 
descriptions  and  drawings  of  plumbing  and 
drainage  of  public  and  private  buildings  in 
New  York  City  to  be  filed  in  the  department 
of  buildings  and  approved  by  the  superin- 
tendent of  buildings  before  work  is  com- 
menced thereon  [Laws  1896,  p.  1055,  c.  803, 
§  5.  Public  Buildings  Law,  §  8,  as  amended 
by  Laws  1902,  p.  579,  c.  212].  City  of  New 
York  V.  Burleson  Hardware  Co.,  89  App,  Dlv. 
222,   85  N.  Y.   S.   763. 

Laws  1897,  o.  415,  as  amended  by  Laws 
1899,  c.  192,  requires  contractors  to  floor 
buildings  under  construction  to  within 
three  stories  below  the  one  under  construc- 
tion, where  the  filling  between  the  floors  is 
to  be  of  fireproof  material,  otherwise  within 
tw^o  stories.  Holzman  v.  Ilatzman,  87  N.  Y. 
S.    478. 

Under  charter  1901,  one  building  a  tene- 
ment house,  is  not  required  to  leave  an  open 
area  or  vault  in  front  of  it,  so  digging  a 
vault  without  written  permission  is  a  volun- 
tary construction,  and  is  a  violation  of  Laws 
1895,  c.  567.  City  of  New  York  v.  Madison 
Ave.  Real  Estate  Co.,  42  Misc.  535,  85  N.  Y. 
S.   1118. 

1.  P.  L.  1879,  128.  Bonbright  v.  Sohoet- 
tler  [C.  C.  A.]   127  F.   320. 

Xote.  A  master  is  not  required  to  furnish 
fire  escapes  (Jones  v.  Granite  Mills,  126 
Mass.  84;  Schwandner  v.  Birge,  33  Hun  [N. 
Y.]  186),  unless  required  by  statute  (Willy 
V.  Mulledy,  78  N.  Y.  314;  McLaughlin  v.  Arm- 
field,  58  Hun  [N.  Y.]  376,  12  N.  Y.  S.  164; 
Lee  v.  Smith,  42  Ohio  St.  458;  Schott  v. 
Harvey,  105  Pa.  222;  Keely  v.  O'Conner,  106 
Pa.  321;  Pauley  v.  Steam  Gauge  &  L.  Co., 
131  N.  Y.  90,  29  N.  E.  999,  42  N.  Y.  St.  Rep. 
636;  Rose  v.  King  [Ohio]  and  note  15  L.  R. 
A.  160).  Failure  to  construct  fire  escape 
must  be  the  cause  of  the  Injury  (Weeks  v. 
McNulty,  101  Tenn.  495,  48  S.  W.  809,  43  L. 
R.   A.   185). 

2.  Damages  or  penalty.  Bonbright  v. 
Schoettler    [C.     C.    A.]     127    P.    320.     A    fire 
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superintendent  of  buildings  of  Isew  York  City,  and  not  the  state  factory  inspector, 
has  exclusive  jurisdiction  in  regard  to  fire  escapes  on  factories  within  the  city.* 
Under  the  statute  forbidding  the  obstruction  of  passageways  in  theaters  by  persona 
occupying  them  during  a  performance,  a  manager  is  liable  for  the  penalty  im- 
posed when  he  permits  people  to  stand  in  the  space  necessarily  used  as  a  passage- 
way by  those  entering  through  a  side  entrance.' 

§  2.     PHvate  regulation.     Restrictive  covenants.* — Eestrietive  covenants  run 


escape  that  was  sufficient  under  Act  1879  (P. 
L.  128),  is  sufficient  under  Act  1885  (P.  L. 
68).  Id.  P.  L.  128,  providing  that  "nothing 
in  this  act  shall  interfere  with  iire  escapes 
now  In  use  and  approved,"  does  not  relieve 
a-n  owner  from  providing  the  number  of  Are 
escapes  required  by  the  act.  Snyder  v.  Bon- 
bright,    123   P.   817. 

3.  Certificate  of  inspection  of  ropes  and 
chains  no  proof  of  inspection  of  stairTvays. 
Snyder  v.   Bonbright,   123    F.   817. 

4.  History  of  legislation  on  subject  re- 
viewed. City  of  New  York  v.  Trustees  of 
Sailors'  Snug  Harbor,  85  App.  Div.  355,  83  N. 
T.   S.    442. 

5.  Laws  1897,  pp.  263,  272,  c.  378  (Charter 
§§  762,  773).  Sturgis  v.  Hayman,  84  N.  T.  S. 
126. 

6.  NOTB.  Building  restrictions  In  deeds  i 
The  purpose  of  these  is  generally  to  pre- 
vent the  erection  of  such  buildings  as 
will  Impair  the  value  of  the  residue  of  the 
land  belonging  to  the  grantor  or  conveyed 
to  others.  So  long  as  the  restriction  is  rea- 
sonable and  in  accord  with  public  policy, 
no  valid  objection  to  it  is  discernible.  These 
restrictions  assume  various  forms.  Some  of 
them  are  directed  toward  the  height,  ma- 
terial, or  value  of  buildings  that  may  be 
constructed  on  the  land  conveyed.  See 
Quatman  v.  McCray,  128  Cal.  285,  60  P.  856; 
Hobson  V.  Cartwright,  93  Ky.  368,  20  S.  W. 
281;  Keening  v.  Ayling,  126  Mass.  404;  Frink 
V.  Hughes  [Mich.]  94  N.  W.  601;  Clark  v. 
Martin,  49  Pa.  289.  Others  place  limitations 
on  the  building  line,  requiring  that  no  build- 
ing shall  be  located  less  than  a  certain 
specified  distance  from  the  street  or  ap- 
proach to  within  a  certain  distance  of  the 
boundary  of  the  land.  See  Bwertsen  v.  Ger- 
stenberg,  186  111.  344,  57  N.  B.  1051;  Herrick 
V.  Marshall,  66  Me.  435;  Linzee  v.  Mixer,  101 
Mass.  512;  Att'y  Gen.  v.  Gardiner,  117  Mass. 
492;  Sanborn  v.  Rice,  129  Mass.  387;  Nowell 
V.  Boston  Academy,  130  Mass.  209;  Payson 
v.  Burnham,  141  Mass.  547,  6  N.  B.  70S;  Ham- 
len  V.  Werner,  144  Mass.  396,  11  N.  B.  684; 
Att'y  Gen.  v.  Ayer,  148  Mass.  584,  20  N.  E. 
451;  Att'y  Gen.  v.  Algonquin  Club,  153  Mass. 
447,  27  N.  B.  2;  Smith  v.  Bradley.  154  Mass. 
227,  28  N.  B.  14;  In  re  Welsh,  175  Mass.  68, 
05  N.  E.  1043;  Best  v.  Nagle,  182  Mass.  495; 
65  N.  E.  842;  Sutoliffe  v,  Eisele,  62  N.  J.  Eq. 
222,  50  A.  69.  A  piazza  attached  to  a  house, 
whether  covered  by  its  own  roof  or  by  an 
extension  of  the  roof  of  the  house,  if  it 
projects  beyond  the  line  prescribed,  violates 
the  restriction  or  condition  against  the  con- 
struction of  buildings  nearer  than  a  specified 
distance  from  the  street.  Bagnall  v.  Davies, 
140  Mass.  76,  2  N.  E.  786;  Reardon  v.  Mur- 
phy 163  Mass.  501,  40  N.  E.  854.  So  does 
H  bay  window,  one  story  high  and  built  up 
from  the  foundation  wall  (Kirkpatrick  v. 
Peshine,  24  N.  J.  Bq.  206).  and  a  porch  built 
vpon   brick   foundations,    rnnfed   and   perma- 


nently attached  to  the  whole  front  of  the 
house  (Ogontz  Land  &  Imp.  Co.  v.  Johnson, 
168  Pa.  178,  31  A.  1008).  Compare  Hawes  V. 
Favor,  161  111.  440,  43  N.  B.  1076;  Graham  v. 
Hlte,  93  Ky.  474,  20  S.  W.  506.  Others  forbid 
the  erection  of  any  other  buildings  on  the 
land  conveyed,  except  dwelling  houses  and 
the  necessary  outbuildings.  See  Duncan  v. 
Cent.  Pass.  R.  Co.,  85  Ky.  525,  4  S.  W.  228; 
Hopkins  v.  Smith,  162  Mass.  444,  38  N.  E. 
1122;  Fuller  v.  Arms,  46  Vt.  400.  Such  con- 
ditions or  restrictions  are  violated  by  put- 
ting up  a  tent,  fitted  up  with  a  stove  and 
furniture,  to  be  lived  in  in  the  daytime  tem- 
porarily in  the  summer  (Blakemore  v.  Stan- 
ley, 159  Mass.  6,  33  N.  E.  689) ;  or  by  using 
a  portion  of  the  building  for  a  grocery  or 
a  meat  and  vegetable  store  (Dorr  v.  Harra- 
han,  101  Mass.  531,  3  Am.  Rep.  398;  Cornish 
V.  Wiessman,  56  N.  J.  Eq.  610,  35  A.  408); 
or  by  converting  a  dwelling  into  a  public 
eating  house  (Parker  v.  Nightingale,  6  Allen 
[Mass.]  341,  83  Am.  Dec.  632);  or  by  carrying 
on  a  photograph  gallery  (Frink  v.  Hughes 
[Mich.]  94  N.  W.  601).  And  a  condition  that 
only  one  single  dwelling  house  shall  be 
erected  is  broken  by  the  erection  of  a  build- 
ing containing  several  tenements  designed 
for  separate  families.  Gillis  v.  Bailey,  17  N. 
H.  18,  21  N.  H.  149.  And  a  condition  that  no 
dwelling  house  should  contain  more  than 
two  tenements,  or  be  constructed  for  more 
than  two  families  is  broken  by  the  erection 
of  a  building  with  capacity  for  three  fam- 
ilies. Ivarson  v.  Mulvey,  179  Mass.  141,  60 
N.  E.  477.  A  condition  that  the  property 
shall  be  used  for  residence  purposes  only 
does  not  prohibit  the  building  of  an  apart- 
ment house,  "with  flats,  each  complete  for 
housekeeping,  but  with  a  large  dining  room 
for  the  use  of  such  occupants  as  desire  it 
Instead  of  their  private  dining  rooms.  Mc- 
Murtry  v.  Phillips  Inv.  Co.,  19  Ky.  L.  R. 
2021,  45  S.  W.  96.  If  a  building  is  maintain- 
ed as  a  single  dwelling  house,  but  is  used 
also  as  a  private  Institution  for  the  treat- 
ment of  persons  suffering  from  the  liquor 
and  kindred  habits,  who  are  boarded  and 
lodged  there  during  treatment,  a  restriction 
In  the  deed  conveying  the  land,  that  no  build- 
ing other  than  one  single  dwelling  house 
shall  be  maintained  on  the  lot,  is  not  vio- 
lated. Stone  V.  Pillsbury,  167  Mass.  332,  46 
N.    B.    768. 

Effect  of  chancre  in  neighborhood:  When 
the  conditions  of  cities  greatly  change,  it  is 
not  for  the  interest  of  the  community  that 
restrictions  put  upon  land  in  reference  to 
the  quiet  of  residential  streets  should  con- 
tinue, when  the  neighborhood  Is  entirely 
given  up  to  business,  unless  they  are  so  ex- 
pressed as  plainly  to  be  binding.  Boston 
Baptist  Social  Union  v.  Trustees  of  Boston 
University,  183  Mass.  202,  66  N.  E.  714.  If 
the  purpose  of  restrictive  covenants  inserted 
In    a    conveyance    is    to    make    the    ]oca]i*y   ,a 
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with  the  land''  and  are  strictly  construed.'  Nothing  will  be  regarded  as  a  violation 
thereof  that  is  not  in  plain  disregard  of  its  terms;"  thus,  a  covenant  against  the 
erection  of  tenement  houses  does  not  forbid  the  erection  of  a  modem  apartment 
house,^"  nor  does  a  covenant  against  the  erection  of  a  building  restrict  the  erection 
of  a  wall.^^  A  restrictive  covenant  in  a  lease  is  not  violated  by  a  subletting  for 
the  forbidden  use.^^  They  will  not  be  enforced  against  trivial  violations,  espe- 
cially where  there  has  been  a  substantial  violation  which  has  been  allowed  to  remain 
unmolested;^"  they  are  terminated  when  the  occasion  for  them  ceases,^*  and  are 
waived  by  a  failure  to  enforce  them,^"  but  not  by  making  a  more  favorable  covenant 
to  subsequent  grantee  of  lots  in  same  plat,^"  nor  by  accepting  payment  of  rent.^^ 
That  restrictive  conditions  may  be  available  to  other  grantees  of  lots  in  the  same 
plat,  a  general  scheme  whereby  restrictions  were  to  apply  to  all  the  lots  must  be 
shown,^*  and  such  a  covenant  cannot  be  enforced  by  one  not  an  owner  within  the 
plat.^°  A  covenant  which  does  not  pass  any  estate  may  be  a  general  scheme 
which  when  acted  upon  will  be  binding  on  those  Joining  therein,-"  and  a  grantee 


suitable  one  for  residence,  but  owing  to 
the  general  growth  of  the  city  and  the 
present  use  of  the  -whole  neighborhood  for 
business,  this  purpose  can  no  longer  be  ac- 
complished, no  matter  how  rigidly  the  re- 
striction is  enforced,  it  is  oppressive  and 
inequitable  to  give  effect  to  it,  and  equity 
will  not  enjoin  its  violation,  though  when 
there  is  no  remedy  at  law  the  bill  may  be 
retained  for  the  purpose  of  assessing  dam- 
ages. Jackson  v.  Stevenson,  156  Mass,  496, 
31  N.  B.  691,  32  Am.  St.  Rep.  476.  See  too 
Roth  V.  Jung,  79  App.  Div.  1,  79  N.  T.  S.  822. 
Equity  will  refuse  to  enforce  a  covenant  not 
to  devote  a  certain  property  to  business  pur- 
poses where  there  has  been  such  a  change  in 
the  character  of  the  neighborhood  by  the 
building  of  an  elevated  railway  and  the  in- 
crease of  business  houses,  as  to  defeat  the 
object  of  the  agreement,  and  render  it  in- 
equitable to  deprive  the  owner  of  the  privi- 
lege of  using  his  property  as  its  surround- 
ings required.  Trustees  of  Columbia  Col- 
lege V.  Thacher,  87  N.  T.  311,  41  Am.  Rep.  365. 
And  so  where  there  is  a  covenant  against 
the  erection  of  cheap  buildings,  if  condi- 
tions so  change  that  only  such  buildings  are 
suited  to  the  vicinity,  the  covenant  will  not 
be  enforced.  Page  v.  Murray,  46  N.  J.  Eq. 
325,  19  A.  11. — Prom  note  to  Wakefield  v. 
Van  Tassel,  95  Am.  St.  Rep.  208.  See  1 
Curr.   L.   404. 

7.  A  condition  that  a  deed  shall  be  void 
if  intoxicants  are  sold  on  the  premises. 
Jetter  v.  Lyon  [Neb.]  97  N.  W.  596.  Cove- 
nant in  a  lease  against  selling  liquor.  Gran- 
ite Bldgr.  Corp.  v.  Green  [R.   I.]   57  A.   649. 

8.  That  nothing  but  a  d"welling  house 
should  be  erected  south  of  the  railroad  track. 
Later  the  track  was  moved  farther  north. 
The  covenant  did  not  apply  to  the  strip  thus 
added.  Stein  V.  Lyon,  91  App.  Div.  593,  87 
N.  T.  S.  125.  Restrictive  building  covenants 
in  deeds  are  to  be  construed  most  strongly 
against  the  covenantor,  but  in  accordance 
with  the  intent  of  the  parties  as  expressed 
or  implied  from  surrounding  circumstances. 
Deeves  v.  Constable,  87  App.  Div.  352,  84  N. 
T.  S.  592. 

9.  That  no  dwelling  house  should  be  erect- 
ed not  violated  by  an  addition  to  a  church 
which  contained  a  study  and  living  rooms. 
Crofton  v.  St.  Clement's  Church  [Pa.]  57  A. 
570.     A   restriction    tliat    no   building  should 


be  built  on  the  rear  10  feet  of  a  lot  is   not 
violated   if  there  is   nothing  built  on  it.     Id. 

10.  Laws  1867,  c.  9,  defining  a  tenement 
house,  is  inapplicable.  Kitching  v.  Brown, 
92  App.  Div.  160,  87  N.  T.  S.   75. 

11.  Clark  V.  Lee  [Mass.]  70  N.  B.  47. 

12.  Selling  liquor.  Granite  Bldg.  Corp.  v. 
Greene    [R.  L]    57  A.   649. 

13.  Bay  window  in  an  upper  story  en- 
croached. Hemsley  v.  Marlborough  Hotel 
Co.    [N.  J.    Eq.]    55   A.    994. 

14.  A  grantor  sold  adjoining  land  with  a 
restrictive  covenant  that  no  building  should 
be  built  within  20  feet  of  his  residence.  His 
successors  tore  down  the  residence  and  put 
up  business  building.  Held,  covenant  ter- 
minated. Deeves  v.  Constable,  87  App.  Div. 
352,  84  N.  T.  S.  592. 

15.  That  business  would  not  be  carried 
on  on  the  premises  on  Sunday.  Ocean  City 
Ass'n  V.  Chalfant  [N.  J.  Eq.]    55  A.   801. 

16.  A  condition  on  the  breach  of  which 
the  land  is  to  revert  to  the  grantor  or  his 
heirs  is  not  waived  where  in  other  deeds  of 
lots  in  the  same  vicinity  the  condition  re- 
ferred to  the  grantor  only.  Jetter  v.  Lyon 
[Neb.]    97  N.  W.  596. 

17.  Granite  Bldg.  Corp.  v.  Greene  [R.  I.] 
57  A.   649. 

18.  Hemsley  v.  Marlborough  Hotel  Co. 
[N.  J.  Eq.]  55  A.  994.  Restrictions  in  a  deed 
were  solely  for  the  grantor's  benefit,  and 
there  was  no  mutual  covenant  on  his  part 
to  similarly  restrict  lands  remaining  in  the 
block.  The  land  of  a  grantee,  released  from 
restrictions,  was  not  subject  to  an  easement 
in  favor  of  the  land  of  other  grantees  in  the 
same  block.  Gebhard  v.  Addison,  S7  App. 
Div.  375,   84  N.  T.  S.  418. 

19.  Not  by  a  grantee  of  a  lot  on  the  other 
side  of  the  street.  Hemsley  v,  Marlborough 
Hotel  Co.  [N.  J.  Kq.]  55  A.  994.  Where  a 
grantor  conveyed  by  deed  containing  a  re- 
strictive covenant,  land  on  the  opposite  side 
of  the  street  from  his  residence  lot,  it  "was 
held  the  restriction  did  not  inure  to  the 
benefit  of  his  lot.     Id. 

30.  No  words  of  grant  in  a  covenant  by 
vv-hich  beach  front  owners  permitted  the  city 
to  build  a  board  walk,  with  aiding  covenant 
against  the  erection  of  building  on  the  ocean 
side.  Atlantic  City  v.  New  Auditorium  Pier 
Co.    [N.    J.    Eq.]    58    A.    729. 
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with  actual  notice  thereof  wiU  be  restrained  from  violating  it,  though  his  deed  was 
recorded  first.^^ 

§  3.  Liahility  for  unsafe  condition  of  premises.'^'' — ^A  municipal  corporation 
is  exempt  from  liability  for  iajuries  sustained  through  its  negligence  in  the  man- 
agement of  a  building  operated  by  it  in  its  governmental  capacity,**  but  private 
owners^*  and  occupants  must  use  ordinary  care  to  keep  their  premises  in  such  con- 
dition that  those  who  come  there  by  invitation  may  not  be  exposed  to  danger,"'  and 
are  liable,  though  they  did  not  know  of  the  defect,  if  they  could  by  the  exercise 
of  due  diligence  have  discovered  it."'  Where  a  construction  company  is  engaged 
in  repairing  a  building  which  the  owner  continues  to  use,  the  construction  company 
must  use  reasonable  care  to  protect  the  employes  of  the  owner."'  The  only  duty 
owed  a  trespasser  is  to  refrain  from  willfully  injuring  him."* 

It  is  negligence  to  leave  debris  scattered  over  a  yard,"'  or  to  leave  obstacles  in 
such  a  position  that  they  are  liable  to  fall,°°  but  it  is  not  negligence  to  leave  the 
door  of  a  vacant  house  open,'^  nor  to  leave  a  vacant  house  without  inspection  for  a 
month.'" 

Evidence  showing  the  dangerous  condition  of  the  premises,**  or  notice  there- 
of,** is  admissible.  The  question  of  contributory  negligence  is  ordinarily  for  the 
jury." 

§  4.  Liability  for  negligent  operation  of  elevators.^' — ^Liability  for  accidents 
falls  on  the  party  who  has  control  of  the  elevator.*' 


ai.  Several  beach  front  owners  covenant- 
ed that  they  would  not  build  on  the  ocean 
side  of  a  board  walk  which  the  city  was  al- 
lowed to  build  under  such  covenant.  Atlan- 
tic City  V.  New  Auditorium  Pier  Co.  [N.  J. 
Bq.]    58  A.  729. 

22.  See  1   Curr.  L.   406. 

23.  School  building.  i3rnst  V.  West  Cov- 
ing-ton, 25  Ky.  L..  R.  1027,  76  S.  W.  1089. 

Note:  Counties  are  not  liable  for  injuries 
caused  by  negligence  in  construction  or 
maintenance  of  public  buildings.  Klncaid  v. 
Hardin  County,  53  Iowa,  430,  5  N.  W.  589; 
Hamilton  County  Com'rs  v.  Mlghels,  7  Ohio 
St.  109;  Sheppard  v.  Pulaski  County,  13  Ky. 
L.  R.  672,  18  S.  W.  15;  Vigo  County  Com'rs 
V.  Dally,  132  Ind.  73,  31  N.  B.  531;  Hill  V. 
Boston,  122  Mass.  344;  Eastman  v.  Meredith, 
36  N.  H.  284;  Hughes  v.  County  of  Monroe, 
147  N.  T.  49,  41  N.  B.  407,  39  L.  R.  A.  33, 
note. 

24.  Stair  broke  down  and  Injured  pros- 
pective lessee.  Smith  V.  Jackson  [N.  J. 
Law]    56   A.   118. 

25.  Injury  by  the  breaking  of  rapidly 
moving  belt  in  a  creamery,  which  the  own- 
ers knew  was  quite  liable  to  break.  True  v. 
Meredith  Creamery  [N.  H.]  55  A.  893.  Where 
there  was  no  fault  in  the  construction  of  a 
cellar  door  in  the  sidewalk,  the  owner  of 
the  premises  not  In  possession  is  not  liable 
for  Injuries  sustained  by  one  falling  into  it. 
Fehlhauer  v.  St.  Louis  [Mo.]  77  S.  W.  843. 
Licensee  fell  down  an  unguarded  oellarway. 
McHugh  V.  Kerr  [Pa.]  57  A.  520.  Injury  by 
breaking  of  platform  scales.  Molntyre  v. 
Pfaudler  Vacuum  Fermentation  Co.  [Mich.] 
95  N.  W.   527. 

26.  Evidence  held  to  show  that  he  should 
have  discovered  a  defect  in  platform  scales. 
Mclntyre  V.  Pfaudler  Vacuum  Fermentation 
Co.    [Mich.]   95  N.  W.  527. 

27.  Glle  V.  Bishop  Co.,  184  Mass.  413,  68 
N.  E.   837. 


28.  One  fell  Into  an  excavation.  Freder- 
burg  V.  Bear,   89  Minn.  241,   94  N.  W.   683. 

29.  Where  debris,  sticks,  and  stones  were 
lying  In  a  yard,  evidence  held  to  show  a 
dangerous  condition.  Wesener  v.  Smith,  89 
App.   Dlv.   211,    85   N.   T.   S.   837. 

30.  Door  taken  from  Its  hinges  and  lean- 
ed against  a  wall  fell  without  being  touched, 
and  injured  one.  Klltzke  v.  Webb  [Wis.] 
97  N.  W.  901.  Chimney  had  been  seen  to 
sway  a  year  before  It  fell;  was  not  sup- 
ported or  secured  In  any  manner  to  a  near- 
by wall.  Travers  v.  Murray,  87  App.  Dlv. 
552,   84  N.  T.   S.   558. 

31.  Child  playing  therein  was  Injured  by 
her  companion  letting  a  window  sash  drop 
on  her.  O'Connor  v.  Bruoker,  117  Ga.  461, 
43   S.  E.  731. 

32.  Gas  leakage  caused  explosion.  Con- 
sol.  Gas  Co.  V.  Getty,  96  Md.  683,  54  A.  660. 
Where  a  policeman  presented  a  lighted 
candle  at  a  cellar  opening  in  a  vacant  house, 
thereby  causing  an  explosion  of  gas,  any 
negligence  was  not  Imputable  to  the  owner. 
Id. 

33.  A  diagram  showing  location  of  a  cel- 
lar door  in  a  store  is  admissible.  Franklin 
v.  Bngel  [Wash.]  76  P.  84.  Where  all  testi- 
mony was  that  stringers  would  last  for  Ave 
years,  an  instruction  that  ordinary  experi- 
ence ought  to  have  advised  a  prudent  man 
that  they  would  not  last  so  long  was  erro- 
neous. Mclntyre  v.  Pfaudler  Vacuum  Fer- 
mentation  Co.    [Mich.]    95   N.   W.    527. 

34.  That  the  trap  door  had  been  open 
many  times  and  the  proprietor  of  the  store 
had  been  told  to  look  out  for  It.  Franklin 
V.   Bngel   [Wash.]    76   P.   84. 

33.  Where  one  fell  over  debris  scattered 
in  a  yard.  Wesener  v.  Smith,  89  App.  Dlv. 
211,  85  N.  T.  S.  837.  Customer,  with  de- 
fective eyesight,  as  proprietor  knew,  was 
told  to  go  to  back  of  store  for  goods,  and 
fell  through  trap  door.     No  sufficient  warn- 
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Some  courts  seem  to  hold  that  operators  of  elevators  must  use  that  degree 
of  care  required  of  common  carriers  of  passengers,^^  but  others  require  only  the 
highest  degree  that  a  prudent  person  would  exercise  under  the  same  circum- 
stances,** and  others  merely  the  exercise  of  ordinary  care,*"  and  this  only  toward 
those  on  the  premises  by  invitation.*^  Where  an  occupant  directs  one  on  his 
premises  by  invitation  to  use  an  unsafe  elevator,  he  is  liable  for  injuries  sus- 
tained.*'' The  operator  must  give  a  passenger  a  reasonable  opportunity  to  alight,*' 
and  negligence  in  attempting  to  alight  is  no  defense  where  the  passenger  is  injured 
through  the  subsequent  gross  negligence  of  the  operator.** 

Elevator  shafts  in  rooms  where  customers  or  visitors  are  liable  to  go  must  be 
guarded  ;*°  but  to  show  negligence  it  must  appear  that  the  opening  was  so  situated 
as  to  be  dangerous,*"  and  that  persons  injured  were  on  the  premises  by  the  express 
or  implied  invitation  of  the  owner.*'  The  questi-wi  of  negligence  is  ordinarily  one 
for  the  jury.*' 

While  it  is  ordinarily  true  that  one  who  walks  into  an  open  elevator  well  is 
guilty  of  contributory  negligence,*"  the  contrary  may  be  shown,""  and  it  is  generally 
a  question  for  the  jury."^ 


In?.     Held      no      contributory      negligence. 
Brown  v.  Stevens  [Mich.]   99  N.  W.  12. 
86.     See  1  Curr.  L.  409. 

37.  Where  an  owner  of  a  building  took 
care  of  the  elevators,  testimony  of  a  lessee 
of  a  part  of  the  building  held  sufficient  to 
show  that  the  elevator  was  within  his  con- 
trol. Humphreys  v.  Portsmouth  T.  &  G.  Co., 
184  Mass.  422,  68  N.  B.  836.  The  grantor  In 
a  deed  of  trust  who  constitutes  the  trustee 
his  attorney  In  fact  to  take  charge  of  the 
building  remains  the  principal  of  an  elevator 
operator  employed  by  the  trustee.  Luckel 
v.  Century  Bldg.  Co.,  177  Mo.  608,  76  S.  W. 
1035. 

38.  Where  an  iceman  was  directed  to  use 
a  freight  elevator,  petition  for  injuries  held 
not  to  allege  the  relation  of  passenger  and 
carrier,  and  owner  was  liable  only  for  or- 
dinary care.  Downs  v.  Seeley  [Conn.]  56 
A.  502. 

39.  Where  a  passenger  was  caught  In  the 
door  of  an  elevator  and  Injured  by  its  mov- 
ing up  and  down,  evidence  held  to  show  neg- 
ligence. Luckel  V.  Century  Bldg.  Co.,  177 
Mo.  608,  76  S.  W.  1035. 

40.  Burgess  v.  Stowe  [Mich.]  96  N.  W.  29. 

41.  Not  to  one  on  his  premises  doing 
business  with  his  servants.  Mueneh  v. 
Heinemann,  119  Wis.  441,  96  N.  W.  800. 
Whether  opening  the  gate  and  calling  "ele- 
vator" was  an  invitation  to  enter  was  a 
question  for  the  Jury.  Burgess  v.  Stow 
[Mich.]    96  N.  W.   29. 

42.  Ford  V.  Crigler,  25  Ky.  L.  R.  56,  74  S. 
W.    661. 

43.  Luckel  V.  Century  Bldg.  Co.,  177  Mo. 
60S,   76  S.   W.   1035. 

44.  Caught  between  the  roof  of  the  car 
and  floor  of  the  building.  Luckel  v.  Century 
Bldg.   Co.,  177  Mo.   608,   76  S.  W.   1035. 

45.  Shaft  In  a  dark  storage  room.  Evi- 
dence held  sufficient  to  show  negligence. 
Reid  V.  Linck,  206  Pa.  109,  55  A.  849.  Evi- 
dence that  other  persons  had  previously  fall- 
en down  the  shaft  was  admissible.  Id.  Em- 
ploye fell  through  and  was  killed.  Hille- 
brand  v.  Standard  Biscuit  Co.,  139  Cal.  233, 
73  P.  163.  Where  an  employe  of  a  tenant 
of  a  building  was  injured  by  falling  down  the 
shaft  of  an  elevator,  the  door  of  which  was 


open,  the  landlord  being  obligated  by  lease 
to  carry  tenants  only,  held,  the  landlord 
owed  the  employe  the  duty  of  exercising 
reasona.ble  care  In  guarding  the  shaft. 
Breuer  v.  Frank,  2  Ohio  N.  P.  (N.  S.)  69. 
Trapdoor  over  elevator  shaft  In  middle  of 
store  floor  left  open,  people  standing  round 
and  plalntlfE,  a  customer,  not  sufficiently 
warned.  Held  negligence.  Brown  v.  Ste- 
vens [Mich.]  99  N.  W.  12.  Elevator  In  dark 
corner  of  hotel  office,  almost  impossible  to 
see  into  shaft  in  daytime,  door  partly  open 
and  car  down,  sufficient  to  show  negligence. 
Bremer  v.  Plelss  [Wis.]  98  N.  W.  945.  Where 
a  boy  five  years  old  fell  down  an  open  ele- 
vator shaft  in  a  store  building,  evidence 
held  to  show  negligence.  Hayes  v.  Pitts- 
Kimball  Co.,  183  Mass.  262,  67  N.  E.   249. 

46.  Goods  In  dimly  lighted  room  in  whole- 
sale house,  arranged  to  leave  passageway  to 
elevator.  Evidence  sufficient  to  show  neg- 
ligence. Wilsey  v.  Jewett  Bros.  &  Co.,  122 
Iowa,  315,  98  N.  W.  114.  Where  a  strange 
boy  opened  the  door  of  an  elevator  shaft, 
and  a  licensee  fell  down  it,  evidence  showed 
that  the  negligence  of  having  an  elevator 
shaft,  the  door  of  which  was  often  open,  was 
not  the  proximate  cause  of  this  injury. 
Cole  V.  German  Sav.  &  Loan  Soc.  [C.  C.  A.] 
124  F.  113.  Statutes  requiring  signals  to  be 
attached  to  elevators  not  so  protected  as  to 
be  inaccessible  from  without  Is  inapplicable 
where  Injuries  were  caused  by  pushing  open 
a  trap  door.  Gen.  Laws  1896,  c.  108.  Gal- 
lowshaw  V.  Lonsdale  Co.   [R.  I.]   55  A.  932. 

47.  Retail  clerk  came  to  wholesale  house 
to  get  goods.  Not  a  trespasser  and  used  or- 
dinary care.  Wilsey  v.  Jewett  Bros.  &  Co., 
122  Iowa,  315,  98  N.  W.  114. 

48.  Where  the  operator's  testimony  was 
that  he  saw  the  passenger  caught  in  the 
door,  it  was  not  error  to  refuse  to  direct  a 
verdict.  Luckel  v.  Century  Bldg.  Co.,  177 
Mo.  608,  76  S.  W.  1035.  A  finding  that  one 
was  invited  to  pass  over  an  automatic  trap 
door  was  not  Justified.  Connors  v.  Mer- 
chants' Mfg.  Co.,  184  Mass.   466.  69  N.  E.   218. 

49.  Humphreys  v.  Portsmouth  T.  &  G.  Co.. 
184  Mass.  422,  68  N.  E.  836.  Evidence  show- 
ed hotel  guest  familiar  with  elevator  guilty 
of  contributory  negligence   In   going   into   a 
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Points  already  covered  need  not  be  made  the  subject  of  a  subsequent  instruc- 
tion." 

Admissions  of  the  owner  of  the  way  in  which  the  accident  was  caused  are  ad- 
missible,^' but  it  was  no  error  to  refuse  a  question  relative  to  signals,  where  the 
statute  requiring  them  was  recently  enacted  and  the  person  injured  had  no  notice 
of  it.'*  To  hold  an  owner  liable  on  imputed  knowledge,  the  facts  constituting  it 
must  be  clearly  alleged,  especially  where  he  suffers  a  default. '" 


BTTBGLAIIY. 


§  1. 

§2. 
(579). 


What   Constitntes    (578).  I 

Indictment     and     Proof     Thcrenndcr 


§  3. 

§  4. 


Kvidence.     Sufficiency    (SSI). 
Instructions  and  Verdict   (582), 


§  1.  What  consiitutes.'^'  Breaking  and  entry." — To  constitute  a  breaking, 
defendant's  acts  must  have  made  an  entry  possible."*  Unlocking'*  or  otherwise 
unfastening  doors""  is  sufficient.  An  entry  which  is  not  in  itself  a  trespass  may 
be  sufficient,  if  made  with  felonious  intent."^ 


shaft  when  car  was  not  there.  Bremer  v. 
Pleiss  [Wis.]  98  N.  W.  945.  Where  a  serv- 
ant was  injured  by  the  automatic  opening 
of  a  trap  door  covering  an  elevator  shaft, 
evidence  held  to  show  contributory  neg- 
ligence. Connors  V.  Merchants'  Mfg.  Co.,  184 
Mass.   466,   69  N.  B.   218. 

50.  Where  a  flve-year-old  boy,  visiting  a 
store  with  his  grandmother,  went  away  from 
her  and  fell  down  an  open  elevator  well, 
evidence  held  Insufficient  to  show  contribu- 
tory negligence.  Hayes  v.  Pitts-Klmball  Co., 
183  Mass.  262,  67  N.  B.  249.  Where  a  new 
employe  fell  down  an  open  elevator  well, 
located  in  a  dark  place,  evidence  held  to 
show  that  he  was  in  the  exercise  of  due 
care.  Humphreys  v.  Portsmouth  T.  &  G. 
Co.,    184   Mass.    422,   68  N.   B.    836. 

51.  Whether  an  employe  was  guilty  of 
contributory  negligence  in  stepping  on  a 
trap  door  over  an  elevator  shaft  was  for  the 
jury.  Hillebrand  v.  Standard  Biscuit  Co., 
139  Cal.  233,  73  P.  163.  A  submission  of  all 
the  evidence  of  contributory  negligence  is 
sufficient,  and  it  is  no  error  to  refuse  to 
charge  certain  parts  thereof.  Hayes  v.  Pltts- 
Kimball  Co.,  183  Mass.  262,  67  N.  E.  249. 
Whether  one  who  stepped  into  an  elevator 
well  when  the  owner  opened  the  gate  and 
called  "elevator"  was  guilty  of  contribu- 
tory negligence  was  for  the  jury.  Burgess 
V.    Stowe   [Mich.]    96  N.  W.   29. 

52.  Relative  to  operator's  and  passenger's 
duty.  Luckel  v.  Century  Bldg.  Co.,  177  Mo. 
608,  76  S.  W.  1035.  It  was  not  error  to  re- 
fuse to  instruct  that  recovery  could  not  bo 
had  because  of  the  defective  shaft,  where  the 
court  had  already  Instructed  that  recovery 
could  not  be  had  unless  entrance  to  the  ele- 
vator was  made  at  the  owner's  Invitation. 
Burgess   v.   Stowe    [Mich.]    96    N.    W.    29. 

53.  Manner  in  which  a  pulley  was  attach- 
ed to  the  celling.  Muench  v.  Heinemann, 
119  Wis.  441,  96  N.  W.   800. 

54.  Stat.  1901,  c.  43».  Connors  v.  Mer- 
chants' Mfg.  Co.,  184  MasB.  466,  69  N.  B.   218. 

55.  Downs  V.  Seeley  [Conn.]  56  A.  502. 

56.  Note:  Burglary  is  an  offense  against 
the  security  of  the  dwelling  house  or  habita- 
tion It  is  the  possession  that  is  invaded, 
and  the  crime  is  not  against  the  buildings 
as    property.     State   v.    Toole,    29    Conn.    342, 


76  Am.  Dec.  602;  Anderson  v.  State,  48  Ala. 
665,  17  Am.  Rep.  36.  The  rule  may  of  course 
be  changed  by  statute,  as  in  Wisconsin, 
where  the  offense  is  held  to  be  affecting  real 
estate.  Neubrandt  v.  State,  53  Wis.  89,  9  N. 
W.  824.  Citations  from  People  v.  Richards 
[N.  T.]  2  Am.  St.  Rep.  383.  See  1  Curr.  L. 
411. 

57.  Notei  The  breaking  may  be  actual  or 
constructive.  Clarke  v.  Com.,  25  Grat. 
[Va.]  908.  Among  acts  which  have  been 
held  to  constitute  a  sufficient  breaking  are: 
pushing  open  closed  door  (State  v.  Reid,  20 
Iowa,  413) ;  opening  door  secured  by  chain 
hooked  to  nail  (State  v.  Hecox,  83  Mo.  531); 
opening  closed  blinds  (Com.  v.  Stephenson, 
S  Pick.  [Mass.]  364);  pushing  up  trap  door 
(Harrison  v.  State,  20  Tex.  App.  387,  54  Am. 
Rep.  529).  See  also.  State  v.  Boon,  35  N.  C. 
(13  Ired.)  244,  57  Am.  Dec.  555;  Rolland  v. 
Com.,  85  Pa.  66,  27  Am.  Rep.  626;  Walker  v. 
State,  63  Ala.  49,  35  Am.  Rep.  1.  For  cases 
holding  there  was  no  breaking,  see:  Com. 
v.  Strupney,  105  Mass.  588,  7  Am.  Rep.  556; 
State  V.  Kennedy,  16  Mo.  App.  287;  Green  v. 
State,  68  Ala.  539;  Timmons  v.  State,  34  Ohio 
St.  426,  32  Am.  Rep.  376.  Citations  from 
People  V.  Richards  [N.  T.]  2  Am.  St.  Rep. 
385,  386.     See  1  Curr.  L.   411. 

58.  Removing  window  strip  only.  Gad- 
die  V.  Com.,  26  Ky.  L.  R.  1585,  78  S.  W.   162. 

59.  'With  Intent  to  steal  personalty  there- 
in.    State  V.   Peebles   [Mo.]    77   S.   W.    518. 

60.  Removing  a  button  from  an  outer, 
and  a  slab  from  an  inner,  door  of  a  chicken 
house.     State  v.   Helms    [Mo.]   78   S.   W.   592. 

61.  Entry  of  a  store  during  business 
hours  with  intent  to  commit  larceny.  The 
statute  read:  "Every  person  who  enters 
*  '  *  with  intent,"  etc.  People  v.  Brit- 
taln,  142  Cal.  8,  75  P.  314. 

ITote.  The  following  are  somewhat  novel 
cases:  Where  defendant,  in  the  nighttime. 
bored  holes  through  the  walls  of  a  granary 
so  that  wheat  was  forced  through  by  its 
own  weight,  the  defendant  taking  away  and 
selling  the  grain,  it  was  held  that  there 
was  a  sufficient  entry,  and  an  intent  to 
steal  within  the  granary  was  sufficiently 
shown.  State  v.  Crawford,  8  N.  D.  539,  80  N. 
W.  193,  46  L.  R.  A.  312.  A  servant  having  a 
right  to  lodge  in  his  master's  house  is  guilty 
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Intent.^" — Felonious  intent  in  breaking  and  entrj'  is  essential.''  Such  intent 
may  be  inferred  from  the  breaking,  entry  and  carrying  away  of  property.** 

The  degree  of  the  offense  is  made  by  statutes  to  depend  on  the  time  of,  or 
special  circu.mstances  attending,  its  eommission,*=  and  on  this  issue  the  mental 
condition  of  defendant,  such  as  intoxication,  is  irrelevant,  being  relevant  only  on 
an  issue  of  intent.*" 

Accomplices.^'' — One  who  aids  or  abets  in  the  breaking  and  entry,"'  or  in  con- 
cealment of  the  stolen  property,"'  will  be  treated  as  an  accomplice.  Mere  receipt 
of  stolen  goods  without  knowledge  of  the  theft  will  not  make  one  an  accomplice  in 
the  burglary.'"  The  accomplice  of  one  who  breaks  and  enters  a  building  may  be 
convicted  of  an  attempt  to  break  and  enter  a  building.'^ 

Nature  and  situation  of  buildi/iig.'"' — One  charged  with  burglary  of  a  dwelling 
house  may  be  convicted  on  proof  of  burglary  of  a  barn  within  the  curtilage.''  A 
hotel  is  a  building  within  the  meaning  of  a  statute  defining  burglary  as  a  breaking 
or  entering  a  dwelling  house  "or  other  building.'"*  To  constitute  the  ofEense  of 
burglary  of  a  private  residence,"  the  family  need  not  be  personally  present  at  the 
time  of  the  burglary."  A  flat  car  is  not  a  "railroad  car"  within  the  meaning  of  a 
burglary  statute." 

§  2.  Indictment  and  proof  thereunder.''^ — The  sufficiency  of  the  indictment" 
will  of  course  be  determined  by  reference  to  the  statute  under  which  it  was 
drawn.*"    If  an  indictment  charging  larceny  from  the  house  is  good  imder  either 


of  burglary  If  lie  opens  a  closed  door  or 
raises  a  sash  and  enters  the  building,  not 
for  the  purpose  of  using  the  house  as  a 
lodging  place,  but  with  intent  to  steal  his 
master's  goods.  State  v.  Howard,  64  S.  C. 
344,  42  S.  E.  173,  58  L.  R.  A.  685. 
ea.     See  1  Curr.  L.  411. 

63.  State  v.  Tough  [N.  D.]  96  N.  "W.  102B. 
Intent  to  commit  rape.  State  v.  Worthern 
[Iowa]    100  N.  W.   330. 

64.  State  V.  Peebles  [Mo.]   77  S.  "W.  518. 

65.  Day  or  nighttime  in  California.  Peo- 
ple V.  Dowell,  141  Cal.  493,  75  P.  45.  Break- 
ing into  a  chiclien  house  is  burglary  in  the 
second  degree,  regardless  of  the  purpose  for 
which  the  chickens  were  kept  there.  State 
V.   Helms    [Mo.]    78    S.  "W.    592. 

66.  People  V.  Dowell,  141  Cal.  493,  75  P. 
45. 

«7.     See   1   Curr.  L.   829,   n.   87-92. 

68.  State  V.  Peebles  [Mo.]  77  S.  W.  518. 
An  accomplice  must  have  been  present  and 
must  have  known  the  unlawful  intent  of  the 
principal.  Glenn  v.  State  [Tex.  Cr.  App.] 
76  S.  W.  757.  Conviction  for  breaking  and 
entering  an  office,  not  adjoining  to  or  occu- 
pied with  a  dwelling  house,  in  the  night- 
time, affirmed,  the  proof  showing  accused 
aided  and  abetted  In  commission  of  the  of- 
fense. People  V.  McDonald  [Mich.]  94  N.  W. 
1064. 

69.  A  sister  who  assisted  in  hiding  stolen 
goods  after  the  burglary.  McDaniel  v.  State 
[Tex.   Cr.   App.]    81   S.   W.   301. 

70.  Though  the  circumstances  were  such' 
as  to  put  him  on  inquiry.  Short  v.  Com.,  25 
Ky.  L.  R.  451,   76  S.  W.   11. 

71.  Sufficiency  of  instruction  on  the  point. 
State  V.   Mahoney   [Iowa]   97   N.   W.   1089. 

7S.     See  1  Curr.  L.   411. 

73.  A  statute  (Pub.  Acts  1899,  No.  34,  p. 
50),  providing  punishment  for  burglary  of 
barn  or  outbuilding,  did  not  change  tlie  com- 
mon law  of  burglary.  People  v.  Griffith 
[Mich.]    95    N.    "W.    719. 


T4.  Bruen  v.  People,  206  111.  417,  69  N.  B. 
24. 

75.  The  punishment  for  burglary  In  the 
daytime  is  not  changed  by  the  fact  that  the 
building  burglarized  was  a  private  resi- 
dence. Holland  v.  State  [Tex.  Cr.  App.]  74 
g.   W.   763. 

76.  Under  White's  Ann.  Pen.  Code,  art. 
485c.  Handy  v.  State  [Tex.  Cr.  App.]  80 
S.  W.   526. 

77.  2  Ball.  Ann.  Codes  &  St.  §  7104.  Wheat 
loaded  on  a  flat  oar  and  covered  with  a 
tarpaulin  fastened  to  sides  of  car  was  stolen. 
Held,  not  burglary.  State  v.  Petit,  32  Wash 
129,   72  P.   1021. 

78.  See  1  Curr.  L.  411. 

79.  Indictment  held  to  sufficiently  charge 
the  Intent  to  commit  rape.  State  v.  Staton 
133  N.  C.  642,  45  S.  E.  362. 

80.  An  indictment  charging  that  defend- 
ant, in  the  nighttime,  having  in  his  posses- 
sion certain  Implements  of  burglary,  did  at- 
tempt to  commit  the  crime  of  burglary  while 
unlawfully  attempting  to  break  and  enter 
a  store,  charges  an  attempt,  and  not  merely 
an  Intent,  to  commit  the  crime  [2  Ball.  Ann 
Codes  &  St.  5§  7106,  7437].  State  v.  Garbe 
[Wash.]  75  P.  993.  An  indictment  for  break- 
ing and  entering  a  dwelling  with  intent  to 
commit  a  felony  therein  is  not  duplicitous 
for  charging  in  the  same  count  that  accused 
was  armed  with  a  dangerous  weapon  and 
made  an  actual  assault  upon  a  person  who 
was  lawfully  in  the  dwelling  (Davis  v.  State 
[Pla.]  35  So.  76),  nor  is  such  Indictment 
had  on  motion  to  quash,  though  the  allega- 
tions as  to  the  dangerous  weapon  are  In- 
sufficient, if  the  assault  is  sufficiently  set 
out  [Acts  1895,  0.  4405,  p.  167]  (Id.).  If  the 
building  is  a  permanent  and  substantial 
structure,  the  indictment  need  not  allege 
that  it  was  especially  constructed  to  keep 
the  goods  stolen  [Code,  §  4417  construed]. 
Smith  V.  State  [Ala.]  37  So.  157.  UndW  a 
statute  defining  burglary  generally  and  fix- 
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of  two  sections  of  the  statute,  the  court  may  treat  it  as  drawn  under  either.'^ 
No  distinction  need  be  made  in  the  indictment  between  defendants  who  are  prin- 
cipals.** An  indictment  which,  after  stating  the  county,  alleges  that  defendant 
did  "then  and  there,"  commit  the  offense,  sufficiently  alleges  the  venue  of  the 
burglary.'*  An  indictment  to  meet  anticipated  proof  may  charge  night  and  day 
burglary  in  different  counts."  Ownership  of  the  building  burglarized  must  be 
alleged  and  proved'^  imless  it  is  otherwise  sufficiently  described,  so  that  defendant 
cannot  be  misled.'"  Where  the  complaint  and  information  both  identify  a  build- 
ing by  street  and  number,  there  is  no  variance,  though  the  terms  of  the  descrip- 
tion are  not  otherwise  identical.*'  Where  two  or  more  persons  own  the  property 
in  common  or  jointly,  the  ownership  may  be  alleged  as  in  either  or  all.**  .  An  in- 
dictment for  burglary  of  commimity  property  must  allege  ownership  in  the  hus- 
band.*" Ownership  of  the  property  in  the  building,  which  it  is  charged-  accused 
intended  to  steal,  need  not  be  alleged ;""  but,  if  alleged,  must  be  proved  as  laid,  and 
a  failure  to  do  so  constitutes  a  fatal  variance.'^ 

Sufficiency  of  proof;  variance."'^^FTOot  of  commission  of  the  crime  on  a  day 
other  than  that  charged  is  sufficient  if  the  defendant  is  not  thereby  prejudiced." 
Occupancy  and  possession  is  aU  that  is  required  to  prove  ownership  in  burglary.** 
A  slight  variance  between  the  allegations  of  the  indictment  or  information  and 
the  proof  as  to  the  description'*  or  ownership'*  of  the  premises  burglarized  will 
be  disregarded  if  the  defendant  is  not  thereby  prejudiced."'  Where  defendant  is 
charged  with  an  attempt  to  break  and  enter  a  building,  proof  of. an  actual  breaking 
and  entry  is  not  a  variance,  but  establishes  the  attempt."*  There  may  be  a  con- 
viction under  an  indictment  charging  a  statutory  burglary,  though  the  evidence 
shows  the  greater  offense  of  common-law  burglary,  since  such  conviction  would  sus- 
tain a  plea  of  former  jeopardy  upon  an  indictment  for  burglary  based  on  the 


Ins  a  punishment  therefor,  with  a  proviso 
for  longer  minimum  Imprisonment  If  the 
crime  is  committed  at  night,  there  Is  no 
variance  between  an  Indictment  alleging  the 
crime  generally  and  proof  of  its  commission 
at  night.  Bruen  v.  People,  206  111.  417,  69  N. 
E.  24.  An  Indictment  for  burglary  for 
breaking  and  entering  a  railroad  car  with 
Intent  to  steal  will  sustain  a  conviction  for 
entering  a  railroad  car  with  Intent  to  steal. 
Under  Hev.  Codes  1899,  §§  7406,  7411.  State 
V.   Tough    [N.   D.]    96  N.  "W.  1025. 

81.  The  offense  being  a  misdemeanor  and 
punishable  as  such  [Penal  Code  1895,  §§  178, 
179,  182].     Heard  v.  State  [Ga.]  48  S.  B.  311. 

82.  One  who  actually  breaks  and  enters  a 
house  and  steals  therefrom,  and  his  confed- 
erate, who  stands  near  and  watches  these 
acts  are  principals  in  the  second  degree. 
McWhorter  v.  State,  118  Ga.  55,  44  S.  E.  873. 

83.  Cabellero  v.  State  [Tex.  Cr.  App.]  80 
g   w    1014. 

84.  Miller  v.   State   [Tex.   Cr.   App.]    77   S. 

W.    800. 

85.  An  allegation  that  the  building  was 
the  depot  of  a  named  railway  without  al- 
leging It  was  a  coi'poration  which  owned  the 
depot,  Insufficient.  State  v.  Horned  [Mo.] 
76  S  W.  953.  Ownership  of  hotel  by  part- 
ners held  sufficiently  established.  Bruen  v. 
People,   206  111.   417,  69  N.   B.  24. 

86.  Street  number  given.  People  v.  Price 
rfal  1    77   P.   73. 

87.  People  V.   Price    [Cal.]    77   P.   73. 

88.  No  variance  where  alleged  to  be  in 
one  and   proven  to   be  jointly   In   two   [Code 


Cr.  Proo.  1895,  art.  445].     Mass  v.  State  [Tex. 
Cr.  App.]    81   S.   W.   46. 

89.  Where  Indictment  alleged  ownership 
In  wife  and  evidence  showed  community 
property,  there  was  a  fatal  variance.  Jones 
V.    State    [Tex.    Cr.    App.]    80    S.    W.    530. 

90,  91.     Crosky  v.   State    [Fla.]    35   So.   153. 

92.  See  1  Curr.  L.  411,  412,  n.  26,  27. 

93.  State  ,v.  Rogers  [Mont.]  77  P.  293. 
18th  or  19th  of  March.  State  v.  Bates  [Mo  ] 
81  S.  W.  408. 

94.  Scoville  v.  State  [Tex.  Cr.  App.]  81  S. 
W.  717. 

95.  Indictment  charged  burglary  of  a 
private  residence  and  proof  showed  burglary 
of  a  room  in  a  hotel  used  as  a  private  resi- 
dence. Holland  v.  State  [Tex.  Cr.  App.]  74 
S,  W.  763.  A  low  partition  divided  a  room 
into  two  and  each  had  a  front  door,  and  the 
information  charged  burglary  of  one  side 
and  the  proof  showed  entry  on  that  side  and 
taking  goods  from  the  other.  State  v.  Pee- 
bles [Mo.]  77  S.  W.  518.  Where  an  informa- 
tion sufficiently  described  the  place  of  the 
burglary  without  the  number  of  the  room, 
proof  of  the  number  was  unnecessary,  thougb 
included  in  the  Information.  People  v  Kel- 
so,   142    Cal.    335,    75    P.    904. 

96.  Proof  that  two  brothers  occupied  a 
house  burglarized,  and  one  paid  the  rent, 
will  support  an  allegation  of  ownership  In 
either.  Scoville  v.  State  [Tex.  Cr.  App.1  81 
S.  W.  717. 

97.  State  v.  Rogers   [Mont.]    77   P.  293. 

98.  State  V.  Mahoney  [Iowa]  97  N  W 
1089. 
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same  facts."'  Where  burglary  of  a  private  residence  in  the  daytime  and  night- 
time are  made  separate  offenses  and  an  indictment  alleges  both  in  different  counts, 
but  the  evidence  clearly  showed  burglary  in  the  nighttime,  it  M'as  error  to  sub- 
mit the  issue  of  burglary  in  the  daytime.^ 

§  3.  Evidence.  Sufficiency.^ — Eecent  unexplained  possession  of  goods  shown 
to  have  been  feloniously  taken  by  means  of  a  burglary  is  prima  facie  evidence  of 
guilt  of  burglary,'  providing  the  jury  find  that  the  breaking  and  entering  and 
stealing  of  the  goods  were  parts  of  the  same  transaction.*  This  prima  facie  show- 
ing is  not  a  presumption  requiring,  but  only  authorizing,  conviction,"  and  it  may  be 
overcome  by  a  reasonable  explanation  of  his  possession.'  Mere  possession  of  re- 
cently stolen  property,  without  evidence  of  a  breaking,  is  not  sufficient.'^  But  tbe 
evidence  need  not  show  immediate,  actual  possession  of  the  goods  at  the  time 
when  defendant  was  taken.*  Proof  of  the  possession  of  stolen  property  by  de- 
fendant places  on  him  the  burden  of  explaining  his  possession,"  and  the  giving  of 
a  reasonable  explanation  does  not  place  on  the  state  the  burden  of  proving  such 
explanation  false.^"  The  identity  of  the  stolen  goods,  having  no  distinctive  ear- 
marks, may  be  established  by  coincidence  in  quantity  and  kind.^^  The  elements 
of  the  crime,**  the  fact  of  its  commission  by  defendant,**  and  the  fact  that  it  was 
committed  within  the  limitation  period,**  may  be  shown  by  circumstantial  evidence. 
For  sufficiency  of  evidence  in  particular  instances,  see  cases  cited  in  note.*" 

Admissibility.^'' — Evidence  as  to  the  location  of  stolen  property,*'  or  as  to 
keys,**  or  other  property  found  in  defendant's  possession  at  time  of  arrest,*"  and 
of  his  conduct  and  statements  at  that  time,*'  is  competent,  and  the  property  itself 


99.  state  V.  Staton,  133  N.  C.  642,  4B  S. 
B.   362. 

I.  Jones  V.  State  [Tex.  Cr.  App.]  80  S.  W. 
530. 

a.     See  1  Curr.  L.  412. 

3.  Instruction  upheld  and  conviction  af- 
firmed. People  V.  Lang,  142  Cal.  482,  76  P. 
232. 

4.  State  V.  Brady,  121  Iowa,  561,  97  N.  W. 
62. 

5.  State  V.  Brady,  121  Iowa,  561,  97  N.  "W. 
62.  Conviction  sustained  when  possession  of 
stolen  goods  traced  to  defendant.  Short  v. 
Com.,  25  Ky.  D.  R.  451,  76  S.  W.  11.  Pos- 
session of  a  pocketbook  stolen  at  same  time 
watch  was  taken  by  burglar.  State  v. 
HuUen,  133  N.  G.  656,  45  S.  E.  513.  Evidence 
circumstantial  and  main,  circumstance  be- 
ing recent,  possession  of  ithe  stolen  property 
will  not  prevent  sustaining  conviction. 
Davis  V.  State  [Tex.  Cr.  App.]   74  S.  W.  919. 

9.  Lovelace  v.  State  [Tex.  Cr.  App.]  76 
S.  W.  756.  If  the  jury  believe  the  explana- 
tion by  defendant  of  his  possession  of  such 
property  is  reasonably  and  probably  true, 
they  should  acquit  him.  McCoy  v.  State 
[Tex.    Cr.   App.]    81    S.   W.   46. 

7.  Strickland  v.  State  [Tex.  Cr.  App.]  78 
S.  W.  689. 

8.  Perry  v.  State  [Tex.  Cr.  App.]  78  S.  W. 
513. 

9.  Evidence  sufficient  to  support  convic- 
tion.    State  V.  Raphael  [Iowa]   99  N.  W.  IBl. 

iit.  Instruction  disapproved.  Dyer  v. 
State  [Tex.  Cr.  APP.]   77  S.  W.  456. 

II.  Conviction  affirmed.  Jordan  v.  State, 
119  Ga,    443,    46   S.   E.    679. 

13.  The  breaking  and  entry  as  well  as  the 
Intent  may  be  shown  by  circumstantial  evi- 
dence.    State  v.  Peebles  [Mo.]   77  S.  W.  618.. 

13.     Circumstantial  .    evidence      sufficient. 


Jones  V.  Com.,  25  Ky.  L.  R.  2062,  79  S.  W. 
1183.  Circumstantial  evidence  showing  pos- 
session of  stolen  goods  and  other  circum- 
stances sufficient.  Brown  v.  State  [Tex.  Cr. 
App.]    78   S.  W.   936. 

14.  VT^here,  on  a  trial  In  December,  190S, 
there  was  evidence  that  "recently  during  the 
hrst  week  In  November"  the  store  of  the 
witness  was  broken  and  entered  and  goods 
stolen,  it  was  sufficiently  shown.  Jordan 
V.  State,  119  Ga.  448,  46  S.  B.  679. 

15.  Evidence  held  to  sustain  conviction. 
Miller  V.  State  [Tex.  Cr.  App.]  77  S.  W.  800. 
Evidence  Insufficient  to  connect  defendant 
with  the  crime.  State  v.  King,  174  Mo.,  647, 
74  S.  W.  627.  Where  evidence  was  hearsay 
and  uncorroborated  testimony  of  accomplice, 
conviction  not  sustained.  Prazier  v.  Com., 
25  Ky.  L.  R.  461,  76  S.  W.  28. 

16.  See   1   Curr.  L.    411. 

17.  Testimony  that  witness  told  prose- 
cutor Tvhere  money  was  placed  was  properly 
admitted,  witness  not  stating  what  was  said. 
Washington  v.  State  [Tex.  Cr.  App.]  77  B. 
W.  810. 

18.  Where  burglary  of  a  hotel  was  char- 
ged, evidence  of  possession  of  keys  to  rooms 
In  two  other  hotels  and  to  a  room  in  the 
hotel  burglarized  was  admissible.  Bruen  v. 
People,  206  111.  417,  69  N.  E.   24. 

19.  Kennedy  v.  State  [Neb]  99  N.  W. 
645.  On  the  trial  of  one  of  three  men  ar- 
rested for  the  same  burglary,  it  is  competent 
to  show  what  property  was  found  on  th? 
persons  of  all  three.  People  v.  Wljson 
[Mich.]  95  N.  W.  536.  Evidence  of  the 
possession  of  property  taken  from  another 
defendant,  associated  in  committing  tlie 
crime  with  defendant,  it  being  shown  that 
the  property  was  originally  taken  frpm  the 
premises   at    the  time    of  the   buvglary,    was 
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60  found  is  admissible.^^  Evidence  of  other  similar  offenses  is  inadmissible  un- 
less some  connection  with  the  offense  charged  is  shown.'"'  But  where  there  were 
two  or  more  burglaries  at  about  the  same  time,  evidence  as  to  one  may  be  admitted 
on  trial  of  another  when  a  part  of  the  res  gestae  and  tending  to  connect  defendant 
with  the  offense  charged.^^  The  condition  of  the  house  at  the  time  defendant  was 
seen  leaving  it  may  be  shown,^*  but  evidence  by  prosecuting  witness  that  since 
the  burglary  he  put  a  lock  on  the  door  and  carried  the  key  is  inadmissible  to  show 
he  had  control  at  the  time  of  the  burglary.^"  A  confession  is  admissible  if  not 
extorted  by  fear  and  violence.^" 

§  4.  Instructions  and  verdict.^'' — The  defendant  is  entitled  to  an  instruction 
to  the  jury  on  the  definition  of  the  crime  he  is  charged  with  intending  to  commit* 
Instructions  based  on  defendant's  testimony,^"  or  statements  testified  to  by  another 
witness/"  or  on  defendant's  theory  of  the  case,^^  should  usually  be  given.  As  to 
propriety  of  instructions  on  particular  issues/^  or  the  necessity  of  a  charge  based 
on  circumstantial  evidence,'"  see  cases  cited  in  the  notes. 

One  indicted  for  burglary  and  larceny  may  be  convicted  of  larceny  only,"*  or 
may  be  convicted  of  burglary  and  acquitted  of  the  accompanying  larceny.^^  A  ver- 
dict of  30  years  confinement  for  burglary  of  a  private  residence  is  not  a  "cruel  and 
imusual  punishment."^'  The  value  of  the  property  stolen  is  immaterial  in  fixing 
the  punishment."^  A  verdict  that  "the  jury  find  defendant  guilty  as  charged  in 
the  indictment,  assess  his  punishment  in  the  penitentiary  for  two  years,"  is  suffi- 


admlsslble.     Mass    v.    State    [Tex.    Cr.   App.l 
81  S.  W.   46. 

30.  Evidence  held  to  sustain  verdict  of 
guilty.  Kennedy  v.  State  [Neb.]  99  N.  "W. 
645. 

31.  Johnson  v.  State  [Tex.  Cr.  App.]  76  S. 
W.   925. 

32.  Subsequent  burglary,  not  shoT^n  to 
have  any  connection  with  the  offense  char- 
ged. McCoy  V.  State  [Tex.  Cr.  App.]  81  S. 
W.  47.  That  the  same  house  had  been  bro- 
ken into  before.  Glenn  v.  State  [Tex.  Cr. 
App.]    76  S.  W.   757. 

33.  Bits  taken  from  blacksmith  shop  used 
in  gaining  entrance  to  storehouse  and  bits 
and  property  taken  from  storehouse  found 
close  together  and  where  defendant  was 
seen.  Perry  v.  State  [Tex.  Cr.  App.]  78  S. 
W.  513.  Evidence  that  a  store  was  entered 
by  the  use  of  bits  of  the  same  size  as  those 
taken  from  another  building  and  later  found 
near  where  defendant  had  been  seen  with 
stolen  property,  admissible.  Conviction  sus- 
tained. Id.  On  trial  for  burglary  and  lar- 
ceny, evidence  of  other  offenses  by  defendant 
in  the  same  town  on  the  same  day  is  ad- 
missible to  show  defendant's  presence  in 
the  town  and  to  identify  him.  State  v. 
Bates  [Mo.]   81  S.  "W.  408. 

S4.  Washington  v.  State  [Tex.  Cr.  App.] 
77    S.   W.    810. 

25.  Johnson  V.  State  [Tex.  Cr.  App.]  76 
S.   W.    925. 

36.  Accused  was  taken  to  the  store;  ho 
was  charged  with  burglarizing,  and  kept 
there  a  day  and  a  half,  and  confessed  on  the 
way  to  Jail.  State  v.  Robertson,  111  La.  35, 
S5  So.  375. 

37.  See  1  Curr.  L.  412. 

as.  Breaking  and  entering  with  intent  to 
"steal."  State  v.  Tough  [N.  D.]  96  N.  W. 
1025. 

30.  Error  to  refuse  an  instruction  based 
on  testimony  regarding  defendant's  explana- 


tion of  his  possession  of  stolen  property. 
Gather  v.  State  [Tex.  Cr.  App.]  SI  S.  W. 
717.  Sufficiency  of  instruction  on  defend- 
ant's testimony.  Fields  v.  State  [Tex.  Cr. 
App.]   74  S.  W.  309. 

30.  Proper  to  instruct  as  to  considera- 
tion of  statements  of  defendant  testified  to 
by  a  witness.  State  v.  Chappell  [Mo.]  78  S. 
W.  585. 

31.  Instruction  presenting  defendant's 
theory  of  the  case  not  given.  Simmons  v. 
State   [Tex.  Cr.  App.]   74  S.  W.  762. 

33.  An  instruction  charging  that  defend- 
ant must  show  he  came  into  possession  of 
stolen  goods  "honestly  and  fairly"  is  erro- 
neous, since  he  need  only  show  he  acquired 
them  by  some  means  not  connected  with  the 
crime  charged.  State  v.  Brady,  121  Iowa, 
561,  97  N.  W.  62.  An  instruction  that  the 
venue  must  be  proven  and  that  It  must  be 
proven  beyond  a  reasonable  doubt  that  de- 
fendant broke  and  entered  with  Intent  to 
commit  the  crime  of  rape  therein  was 
proper.  State  v.  Worthen  [Iowa]  100  N,  W. 
330.  A  charge  on  defendant's  alibi  which 
assumed  the  house  had  been  burglarized  was 
not  prejudicial  where  the  Jury  had  been  in- 
structed to  find  all  the  elements  of  burglary 
before  finding  defendant  guilty.  Davis  v. 
State  [Tex.  Cr.  App.]  74  S.  W.  919. 

33.  Held  not  necessary.  Holland  v.  State 
[Tex.  Cr.  App.]  74  S.  W.  763;  Fields  v.  State 
[Tex.    Cr.   App.]    74   S.  "W.    309. 

34.  State   v.  Bates    [Mo.]    81   S.  W.    408. 

35.  State   v.   Helms    [Mo.]    78   S.   "W.   592. 
38.     Under    White's    Ann.    Pen.    Code,    art. 

485c.,  and  Const,  art.  1,  §  13.  Handy  v. 
State  [Tex.  Cr.  App.]   80  S.  W.  526. 

37.  Acts  1895,  c.  285,  p.  365,  providing  im- 
prisonment for  not  more  than  one  year  for 
larceny,  when  the  value  of  the  property  Is 
less  than  ?20,  has  no  application  to  "lar- 
ceny   from    the    dwelling    by    breaking    and 
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ciently  intelligible.'*  Where  the  indictment  charges  day  and  night  burglary  in 
different  counts,  a  verdict  of  guilty  will  be  imputed  to  tiie  count  justified  by  the 
evidence.-'' 

CANAI;S.M 

The  right  of  eminent  domain  when  given  to  a  canal  company  is,  as  in  all 
cases,  strictly  limited  in  its  exercise  to  the  terms  of  the  grant.*^  Where  a  canal  is 
a  public  highway,  the  abandonment  of  a  part  of  it  will  not  affect  the  status  of 
what  remains  in  use.*^  By  observing  certain  conditions,  railroad  companies  have 
the  right  to  bridge  canals,*^  but  the  fact  that  such  conditions  will  be  violated  can- 
not be  raised  on  an  appeal  from  an  order  granting  the  right  to  erect  the  bridge.** 
The  transferee  of  the  state  succeeds  to  the  duties  of  the  state  with  respect  to  the 
canal.*' 

A  canal  company  is  liable  for  damages  by  flooding  the  lands  of  abutting 
owners,**  though  the  work  be  not  negligently  done,*^  and  such  damages  are  not 
awarded  in  condemnation  proceedings.*^  Liability  for  negligence  does  not  arise 
from  a  failure  to  guard  a  canal.*® 

Whether  the  exercise  by  a  transferee  of  a  franchise  granted  to  the  original 
company  is  ultra  vires  is  a  question  between  the  state  and  purchaser.^* 


entej-lng-  in   the   daytime."     State  v.   Hullen, 
133   N.   C.    656.   45   S.   E.    513. 

38.  Cabellero  v.  State  [Tex.  Cr.  App.]  80 
S.   W.    1014. 

39.  Miller  v.  State  [Tex.  Cr.  App.]  77  S. 
W.  800;  State  v.  Lewis  [Mo.]  79  S.  W.  671. 

40.  Franchise  by  compact  betTveeit  states  t 
Where  a  compact  entered  into  between  Vir- 
ginia and  North  Carolina  (2  Rev.  St.  p.  225) 
declared  canal  franchises  granted  to  be  ir- 
revocable without  the  consent  of  both  states, 
a  Virginia  corporation  to  which  such  fran- 
chises had  been  granted  without  the  con- 
sent of  North  Carolina  could  not  Justify  an 
enterprise  thereunder.  Pinnix  v.  Lake 
Drummond  Canal  &  Water  Co.,  132  N.  C. 
124,   43   S.   E.   578. 

41.  Act  1790,  §  10  provided  that  a  canal 
company  might  condemn  a  right  of  way  not 
exceeding  a  certain  width.  Held,  where  it 
did  not  appear  what  amount  was  condemned, 
it  was  limited  to  the  extent  of  its  use.  Pin- 
nix V.  Lake  Drummond  Canal  &  Water  Co., 
132  N.  C.  124,  43  B.  B.   578. 

4a  A  company  by  authority  of  Laws 
1899,  c.  469,  sold  a  portion  of  its  canal  and 
abandoned  the  remainder.  New  York  Ce- 
ment Co.  V.  Consolidated  Rosendale  Cement 
Co.  [N.  T.]  70  N.  B.  451.  Patrons  have  the 
same  rights  in  the  portion  in  use  as  they 
had  prior  to  abandonment.     Id. 

43.  Where  a  railroad  company  is  author- 
ized to  condemn  easements  of  crossings,  it 
should  be  permitted  to  Institute  proceedings 
without  interference  from  the  trustees  ap- 
pointed by  the  court  having  control  of  the 
canal.  Chesapeake  &  O.  Canal  Co.  v.  West- 
ern Md.  R.  Co.  [Md.]    58  A.  34. 

44.  The  canal  was  under  control  of  the 
circuit  court  and  the  company  would  have 
been  in  contempt  had  it  instituted  condemna- 
tion proceedings  without  the  order.  Chesa- 
peake &  O.  Canal  Co.  v.  Western  Md.  R.  Co. 
[Md.]  58  A.  34.  The  right  to  build  bridges 
across  her  basins  may  be  granted  to  the 
extent    that    the    city    is    concerned.     Capde- 


vlelle  V.  New  Orleans  &  S.  F.  R.  Co.,  110  La. 
904,    34   So.   868. 

45.  To  maintain  bridges  over  the  canal, 
as  P.  L.  75,  made  this  the  duty  of  the  canal 
commissioners.  Book  v.  Pennsylvania  R. 
Co.,    207   Pa.   138,    56   A.   352. 

46.  In  widening  its  canal,  it  filled  up 
plaintiff's  ditch,  caused  large  amounts  of 
mud  and  sand  to  be  thrown  on  his  land. 
Pinnix  v.  Lake  Drummond  Canal  &  Water 
CO:,  132  N.  C.  124,  43  S.  B.  578.  Evidence 
held  sufficient  to  authorize  a  recovery  of 
damages  by  a  landowner  by  reason  of  a  flood 
caused  by  insufficient  opening  in  an  aque- 
duct. Greeley  v.  State,  88  N.  T.  S.  468.  On 
a  claim  for  damages  caused  by  leakage,  evi- 
dence held  to  show  that  some  damage  was 
sustained.  Crowley  v.  State,  90  App.  Div. 
613,  85  N.  T.  S.  1027.  Laws  1894,  c.  338,  pro- 
viding that  damages  resulting  from  manage- 
ment of  canals  may  be  recovered  from  the 
state,  renders  the  state  liable  for  its  failure 
to  provide  opening  in  an  aqueduct  across  a 
stream  of  sufficient  capacity  to  meet  extra- 
ordinary conditions.  Greeley  v.  State,  88  N. 
T.    S.    468. 

In  an  action  for  injuries  to  land,  evidence 
that  the  superintendent  told  plaintiff,  whose 
land  had  been  injured,  that  he  could  not 
drain  into  the  canal  unless  he  sold  some 
land  to  the  company,  was  admissible.  Bul- 
lock V.  Lake  Drummond  Canal  &  Water  Co., 
132  N.  C.  179,  43  S.  E.  593.  Effect  of  im- 
provements on  land  adjoining  that  which 
was   injured,    immaterial.     Id. 

47.  Pinnix  v.  Lake  Drummond  Canal  & 
Water  Co.,  132!  N.  C.  124,  43  S.  E.  578. 

48.  Evidence  thereof  -was  Inadmissible 
where'  the  condemnation  proceedings  were 
not  pleaded.  Turpen  v.  Turlock  Irr.  Dlst., 
141   Cal.  1,  74  P.  295. 

49.  Maintenance  of  unguarded  canal  is 
not  negligence  so  as  to  render  the  company 
liable  for  death  of  a  child  five  years  old, 
who  was  drowned  therein.  McCabe  v.  Amer- 
ican Woolen   Co.,   124  F.   283. 

50.  New  York  Cement  Co.  v.  Consolidated 
R.  Cement  Co.    [N.  Y.]   70  N.  B.   451. 
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CANCELLATION  OE  INSTEXTMENTS.bi 


§  1.    IVatare   of   Remedy    (584).  Laches     (588).     Effect     of    Death    of    Party 

§  a.    Canse  of  Action  and  Gronnds  for  Re-    (589).     llvidence    and   Proof    (589). 
Ilef       (585).     Conditions       Precedent       (587).         §  3.     Procednre      (690).       Pleading      (590). 

Parties  (690). 

§  1.  Nature  of  rsmedy.^^ — The  suit  for  canceUation  or  amnilment  of  instru- 
ments or  contracts  is  a  purely  equitable  remedy/*  and  cannot  be  maintained  or 
brought  va.  a  court  of  law."*  Having  acquired  jurisdiction  in  a  suit  for  cancella- 
tion, the  equity  court  wiU  retain  it  to  settle  the  equities  between  the  parties,""  and 
may  grant  relief  upon  both  equitable  and  legal  rights,"^  providing  legal  relief  is 
asked  for  in  the  prayer,"^  and  necessary  facts  are  pleaded."'  But  the  court  cannot 
grant  relief  inconsistent  with  the  cause  of  action  pleaded,"'  or  based  on  jBndings 
unwarranted  by  the  evidence  or  the  prayer  for  relief.'"  On  the  other  hand,  can- 
cellation may  be  granted  in  a  suit  brought  for  another  purpose,  the  prayer  being 
for  general  relief  and  the  proof  warranting  such  a  decree."^ 


Bl.  The  title  Includes  cases  In  which  can- 
cellation of  such  Instruments  as  deeds  or 
mortgages  of  real  property,  leases,  chattel 
mortgages.  Insurance  policies  and  promis- 
sory notes  has  been  sought,  or  in  which  the 
annullment  or  rescission  of  contracts  has 
been  the  relief  sought. 

The  titles  Fraudulent  Conveyances,  2  Curr. 
L.  116;  Frnnd  and  TTndne  Influence,  2  Curr. 
Ii.  104,  and  Mistake  and  Accident,  2  Curr.  Li. 
903,  respectively  treat  of  the  nature,  ele- 
ments and  effect  of  fraud  such  as  will  avoid 
a  transfer  to  defeat  creditors  and  purchasers 
in  good  faith,  of  fraud  or  undue  influence 
having  a  like  effect  between  the  parties,  and 
of  mistake  and  accident  having  that  effect. 

52.  See  1  Curr.  Z..  413. 

53.  Where  the  execution  of  many  notes 
grew  out  of  the  same  transaction,  equity  had 
jurisdiction  to  entertain  suit  by  all  the 
makers  for  their  cancellation.  Notes  by  57 
persons  fraudulently  obtained  by  railway 
corporation  about  to  build  through  the  town. 
Mobile,  J.  &  K.  C.  R.  Co.  [Miss.]  36  So.  82. 
Equity  has  jurisdiction  to  cancel  promissory 
notes  for  total  failure  of  consideration  and 
to  enjoin  an  action  at  law  thereon.  "Wo- 
melsdorf  v.  O'Connor,  53  W.  Va.  314,  44  S.  E. 
191.  .  Federal  court  has  jurisdiction  as  a 
court  of  equity  to  cancel  a  policy  of  insur- 
ance, notwithstanding  a  Missouri  statute 
(Rev.  St.  1899,  5  7890),  declaring  that  mis- 
representation in  procuring  a  policy  shall  be 
a  question  for  the  jury.  Union  Life  Ins.  Co. 
V.  Rlggs,  123  F.  312. 

54.  Replevin  will  not  lie  to  correct,  mod- 
ify or  cancel  a  contract.  Cattle  sought  to 
be  recovered,  which  had  been  wrongfully 
sold  by  one  in  possession  under  a  written 
contract.  Penton  v.  Hansen,  13  Okl.  450,  73 
P.  843.  Cancellation  of  mortgage  notes  was 
asked  in  a  court  of  law,  and  refused.  Two- 
good  V.  AUee  [Iowa]  99  N.  W.  288.  Under 
the  Georgia  statutes,  a  city  court,  having  no 
jurisdiction  to  grant  affirmative  equita^ble  re- 
lief, cannot  entertain  a  suit  to  set  aside  an 
assignment.  Ehrlich  &  Bro.  v.  Shuptrine, 
117  Ga.  882.  45   S..E.  279. 

55.  Property  conveyed  In  consideration  of 
love  and  affection  and  support  by  grantee, 
the  only  daughter  of  grantor.  Grantee  died 
and  her  husband  refused  to  further  perform. 
The  court  refused  to  rescind,  but  took  charge 
of  the  property  so  as  to  insure  support  for 
the    grantor,    and    preserve    residue,    if   any. 


for  her  daughter's  children.  Kelster  v.  Cu- 
blne,  101  Va.  768,  45  S.  B.  285.  An  old  cou- 
ple conveyed  land  for  the  consideration  of 
care  being  taken  of  them  by  their  children. 
The  deed  was  set  aside  for  incompetency, 
but  the  grantees  were  permitted  to  recover 
their  expenditures,  the  contract  not  being 
Inequitable  or  fraudulent.  Bollnow  v. 
Roach  [in.]  71  N.  E.  454.  Under  the  Cali- 
fornia statute,  the  court,  on  dismissing  on 
the  merits  a  suit  for  the  cancellation  of  a 
contract,  may  enter  judgment  for  defendant 
on  a'  cross  claim,  although  the  amount  of 
the  latter  is  below  the  amount  fixing  the 
jurisdiction  of  the  court.  Sullivan  v.  Cali- 
fornia Realty  Co.,  142  Cal.  201,  76  P.  767. 
In  a  suit  to  set  aside  a  conveyance,  where 
the  right  of  possession  is  in  issue,  it  is  the 
duty  of  the  court  to  determine  that  issue, 
and  if  all  parties  are  before  the  court,  to 
put  the  party  entitled  thereto  in  possession. 
Albin  V.  Parnell  [Neb.]  99  N.  W.  646. 

66.  In  a  suit  to  cancel  a  deed  of  mining 
interests,  it  was  held  reformation  was  the 
proper  remedy,  but  that  in  either  form,  an 
amendment  should  have  been  allowed  so  as 
to  cover  judgment  for  damages  for  improve- 
ments placed  on  the  land.  Gillis  v.  Arring- 
dale  [N.  C]  47  S.  E.  429. 

67.  Where,  In  an  equitable  suit  to  cancel 
a  deed,  no  legal  relief  is  asked,  damages 
cannot  be  awarded.  Ruble  Combination  Gold 
Min.  Co.  V.  Princess  Alice  Gold  Min.  Co.,  31 
Colo.  158,  71  P.  1121. 

68.  A  suit  to  set  aside  a  conveyance  can- 
not be  considered  one  to  remove  cloud  on 
title  when  possession  is  not  alleged  to  be  in 
complainants,  and  there  is  no  proof  of  such 
possession.  Boddle  v.  Bush,  136  Ala.  560,  33 
So.  826. 

59.  In  a  suit  instituted  to  cancel  an  agree- 
ment in  writing,  on  the  ground  that  it  Is 
invalid  for  fraud,  jurisdiction  cannot  be  re- 
tained to  construe  the  instrument  and  grant 
an  injunction  based  thereon,  since  the  latter 
relief.  If  proper,  is  inconsistent  with  the 
cause  of  action  stated  In  the  bill.  Kerr  v. 
Southwlck  [C.  C.  A.]   120  P.  772. 

60.  In  suit  to  cancel  deed  for  fraud  and 
undue  Influence,  court  erroneously  found 
that  grantor  had  a  life  estate  and  right  to 
possession.  Butler  v.  Carvin,  33  Wash.  621, 
74  P.  813. 

61.  If  a  petition  states  a  good  cause  of 
action   for    cancellation,    that   relief   may   be 
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It  was  held  in  California  that,  within  the  meaning  of  statutes  of  limitation, 
a  suit  to  set  aside  a  conveyance  for  fraud  was  a  suit  for  the  recovery  of  real  prop- 
erty;®'' in  Kansas,  the  limitation  statute  governing  actions  for  fraud  was  held  to 
apply."* 

Adequacy  of  remedy  at  law^*  will,  as  in  other  cases,  oust  equity  jurisdiction.'" 
If  the  averments  of  the  bill  show  the  instrument  to  be  absolutely  void,  it  will  not 
be  set  aside  in  equity,  as  plaintiffs  have  in  such  case  a  complete  and  adequate 
remedy  at  law."'  Suit  will  not  lie  for  cancellation  of  an  instrument  which  is 
a  mere  receipt,  since  its  terms  may  be  contradicted  or  varied  by  parol,  thus  giving 
an  adequate  remedy  at  law." 

A  Federal  court  of  equity  will  not  take  jurisdiction  of  a  suit  for  the  delivery 
up  and  cancellation  of  a  policy  when  misrepresentations  and  concealment  can  be 
perfectly  well  established  in  a  defense  at  law  in  an  action  on  the  policy.'*  The 
rule  is  not  altered  by  the  fact  that  suit  has  been,  or  may  be  brought,  in  a  state 
Icourt,  where  such  defense  cannot  be  made,  if  the  right  of  removal  to  the  Federal 
court  exists;'*  and  it  is  immaterial  that  such  removal  will  result  in  a  forfeiture 
of  the  company's  license  to  do  business  in  the  state,  since  such  forfeiture  is  the 
result  of  the  company's  own  act.'* 

§  2.    Cause  of  action  and  grounds  for  relief.''^ — Equity  will  ordinarily  grant 


granted,  though  the  prayer  be  for  apeclflo 
performance  and  other  and  further  relief. 
OH  and  gas  lease  canceled  as  to  portion  of 
lands  covered.  Cofflnberry  v.-  Sun  Oil  Co., 
68  Ohio  St.  488,  67  N.  B.  1069.  Deed  from 
mother  to  son  In  consideration  of  t500  and 
agreement  to  support,  consideration  having 
failed.  Suit  was  for  balance  of  price,  and 
cancellation  was  granted.  Stephenson  v. 
Stephenson,  24  Ky.  L.  R.  187S,  72  S.  W.  742. 

62.  Not  governed  by  statute  limiting  ac- 
tions on  ground  of  fraud  or  mistake,  where 
fraud  and  undue  influence  were  the  grounds 
for  relief.  Murphy  v.  Crowley,  140  Cal.  141, 
73  P.  820. 

63.  Under  the  Kansas  statute,  an  action 
to  set  aside  a  deed  on  the  ground  of  fraud 
Is  barred  on  the  expiration  of  two  years 
after  the  discovery  of  the  fraud,  and  the 
filing  of  the  deeds  In  the  registry  la  equiva- 
lent to  such  discovery.  Rogers  v.  Richards, 
67  Kan.  706,  74  P.  265. 

64.  See  1  Curr.  L.  413. 

65.  Allegations  of  bill  held  Insufficient  to 
warrant  equity  Intervention.  Handley  v. 
Sprinkle  [Mont.]  77  P.  296.  Held,  plaintiff 
had  adequate  remedy  at  law  to  recover 
ground  rent,  and  hence  bill  to  cancel  agree- 
ment to  reduce  ground  rent  would  not  lie. 
Norrls  v.  Crowe,  206  Pa.  438,  55  A,  1125.  If 
an  action  In  ejectment  Is  available,  a  suit 
to  set  aside  a  conveyance  will  not  lie.  Pur- 
chaser at  execution  sale  could  not  set  aside 
a  prior  conveyance,  alleged  to  have  beerf 
fraudulent  and  void,  when  defendants  were 
in  possession.  Ropes  v.  Jenerson  [Fla.]  34 
So.  955.  Must  be  as  complete  and  as  ade- 
quate, as  sufficient  and  as  final,  as  the 
remedy  in  equity.  Cable  v.  tJ.  S.  Life  Ins. 
Co.,  191  tr.  S.  288,  24  S.  Ct.  74,  48  Law.  Ed. 
188.  It  must  be  a  remedy  which  may  be 
resorted  to  without  impediment  created  oth- 
erwise than  by  act  of  the  party.  Id.  It  was 
held  that  the  defense  of  fraud  which  might 
be  asserted  In  an  action  on  an  Insurance 
policy  In  a  state  court  was  an  adequate 
remedy  which  would  preclude  maintenance 
of  a  suit  to  cancel  the  poHoy  in   a   Federal 


court,  since  the  assertion  of  that  defense 
could  not  be  said  to  depend  on  the  will  of 
the  adverse  party.  Riggs  v.  Union  Life  Ins. 
Co.  [C.  C.  A.]  129  P.  207.  Must  be  capable 
of  being  asserted  without  rendering  the 
party  asserting  it  liable  to  the  imposition 
of  heavy  penalties  or  forfeitures.  Cable  v. 
U.  S.  Life  Ins.  Co.,  191  U.  S.  288,  24  S.  Ct. 
74,  48  Law.  Ed.  188.  In  the  Federal  courts 
the  remedy  must  exist  on  the  law  side  of 
the  same  court.  "Where  the  rights  of  all 
claimants  could  not  be  determined  In  the 
law  action,  held  not  a  bar.  Mutual,  Life  Ins. 
Co.  V.  Blair,  130  F.  971.  When  there  is  an 
adequate  remedy  at  law,  a  Federal  court  will 
not  retain  jurisdiction  simply  because  the 
law  as  there  administered  is  more  favorable 
to  petitioner  than  in  a  state  court.  Applied 
in  Insurance  company  case  to  cancel  a  pol- 
icy. Cable  V.  U.  S.  Life  Ins.  Co.,  191  U.  S. 
288,   24  S.   Ct.  74,   48  Law.  Ed.  188. 

66.  Boddle  V.  Bush,  136  Ala.  560,  33  So. 
826.  Equity  would  not  cancel  insurance  pol- 
icies where  bill  failed  to  allege  fraud  but 
set  up  facts  showing  policies  were  never  de- 
livered. Northwestern  Mut.  Life  Ins.  Co.  v. 
Amos  [Mich.]  98  N.  W.  1018.  Bill  for  can- 
cellation dismissed  where  deed  was  a  for- 
gery, and  even  if  not  forged,  had  never  been 
delivered.  Green  v.  Brown  [Miss.]  34  So. 
147. 

67.  Fraud  inducing  the  settlement  for 
which  it  was  given  may  be  shown  in  a  law 
action.  Such  v.  Bank  of  State  of  New  York, 
127   F.   450. 

68.  Cable  V.  U.  S.  Life  Ins.  Co.,  191  U.  S. 
288,  24  S.  Ct   74,   48   Law.  Ed.    188. 

ea.  Cable  V.  U.  S.  Life  Ins.  Co.,  191  U.  S. 
288,  24  S.  Ct.  74,  48  Law.  Ed.  188;  Riggs  v. 
Union  Life  Ins.  Co.   [C.  C.  A.]    129   F.   207. 

70.  The  company  signs  an  agreement  for 
a  license  In  order  to  do  business.  Cable  v. 
U.  S.  Life  Ins.  Co.,  191  U.  S.  288,  24  S.  Ct  74, 
48  Law.  Ed.  188;  Riggs  v.  Union  Life  Ins. 
Co.    [C.  C.  A.]   129  P.  207. 

71.  See  1  Curr.  L.  414. 

note:.  IVIieii  pat«nt  to  land  will  be  ean- 
oeted:     "First,  where  the  government,   being 
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relief  when  the  instrurofiHt  or  contract  sought  to  be  canceled  or  set  aside  was  pro- 
cured by  fraudulent  misrepresentations"  or  other  fraud/'  or  duress/*  or  undue 
in&ience,  especially  when  the  parties  to  the  transaction  stand  in  a  fiduciary  rela- 
tion." Eelief  on  the  ground  of  fraud  will  not  be  granted  if  it  appears  that  the 
fraud  was  not  directly  connected  with  the  transaction,"  or  that  the  petitioner  has 
not  suffered  inju.ry  or  cannot  show  some  special  ground  for  equitable  relief,"  or 
that  the 'fraud  was  made  possible  by  plaintiff's  agent,  the  other  party  acting  in 
good  faith. '^' 

A  mistake  of  fact  is  ground  for  the  remedy,  whether  mutual,"  or  unilateral," 
but  a  mistake  of  law,  unaccompanied  by  special  circumstances,  such  as  misrepre- 
sentation, undue  influence,  or  misplaced  confidence,  is  not.^^ 

Conveyances  made^^  or  recorded''^  without  authority  may  be  set  aside.     Pail- 


the  only  party  interested,  the  patent  Is 
charged  to  have  been  obtained  by  fraud  in 
representations  or  conduct;  second,  where 
tlie  land  by  appropriate  reservation  is  not 
subject  to  patent,  but  is  nevertheless  er- 
roneously patented;  third,  where  the  land, 
though  subject  to  patent  in  the  ordinary  ad- 
ministration of  the  land  office,  is  patented 
to  the  wrong  person,  either  through  fraud 
or  by  reason  of  mistake  or  inadvertence." 
U.  S.  V.  Bell  Tel.  Co.,  167  TJ.  S.  239,  17  S.  Ct. 
809,  42  Law.  Ed.  144.  Quoted  in  Lynch  v. 
U.  S.,  13  Okl.   142,  73  P.   1095. 

72.  Misrepresentations  as  to  purchaser,  a 
Catholic  corporation,  against  which  seller 
was  prejudiced.  Thompson  v.  Barry,  184 
Mass.  429,  68  N.  B.  674.  False  representa- 
tions and  promise  of  marriage  by  married 
man  held  sufficient  ground  for  setting  aside 
conveyance.  Harris  v.  Duraont,  207  111.  583, 
69  N.  E.  811.  A  false  representation  that  de- 
fendant would  take  up  and  cancel  two  other 
mortgages  it  plaintiff  would  execute  to  him 
a  new  mortgage,  and  failure  of  the  mort- 
gagee to  carry  out  the  agreement  is  suffi- 
cient ground  for  cancellation  of  such  mort- 
gage. Hill  v.  Gettys  [N.  C]  47  S.  E.  449. 
A  railway  company  fraudulently  represent- 
ed that  it  would  build  through  a  rival  town 
if  certain  notes  "were  not  given,  when  in 
fact,  it  had  already  contracted  to  build 
through  plaintiff's  town.  Notes  given  were 
canceled.  Hightower  v.  Mobile,  J.  &  K.  C. 
E.  Co.  [Miss.]  36  So.  82.  A  petition  seeking 
cancellation  of  conveyance  and  alleging 
fraudulent  misrepresentations  as  to  value 
of  mineral  leases  given  in  exchange  for  deed 
of  land,  states  a  cause  of  action.  Cooper  v. 
Maggard  [Tex.  Civ.  App.]  79  S.  W.  607. 

73.  Evidence  held  to  show  defendant's 
agent  knew  of  and  participated  in  fraud  in 
procuring  deed,  which  is  set  aside.  Schreck- 
hise  V.  Wiseman  [Va.]  45  S.  E.  745.  Where 
one  who  has  promised  to  leave  property  to 
a  person  at  his  death  conveys  it  to  a  third 
person  in  fraud  of  the  promisee,  a  cause  of 
action  at  once  arises  to  set  the  conveyance 
aside.  Teske  v.  Dittberner  [Neb.]  98  N.  W. 
57. 

74.  A  married  woman  who  makes  a  con- 
veyance in  consequence  of  a  threat  that  her 
husband  will  be  prosecuted  for  forgery  and 
a  promise  that  he  will  be  protected  If  the 
conveyance  is  made  is  not  debarred  from 
relief  under  the  maxim  In  part  delicto,  since 
the  parties  are  not  in  an  equal  position,  and 
the  conveyance  may  be  set  aside  for  duress. 
Turner  v.  Overall,  172  Mo.  271,  72  S.  W.  644. 

75.  Where  a  lawyer  Induced  his  Ignorant, 


feeble-minded  foster  sister  to  convey,  there 
was  found  to  be  a  fiduciary  relation,  and 
deed  was  set  aside.  Walker  v.  Shepard  [111.] 
71  N.  E.  422.  Where  a  wife  executed  a  dec- 
laration of  trust,  carrying  out  the  provisions 
of  her  husband's  will  as  to  the  proceeds  of 
life  insurance  policies,  it  was  held  there  was 
no  such  fiduciary  relation  as  that  equity, 
presuming  the  transaction  invalid,  would 
annul  the  declaration.  Rogers  v.  Rogers,  97 
Md.  573,  55  A.  450.  Evidence  held  to  show 
undue  influence  in  procuring  execution  of 
deed;  but  deed  allowed  to  stand  on  condi- 
tion that  grantee  accept  land  as  his  full 
share  of  father's  (grantor's)  estate.  Krause 
V.  Krause  [N.  J.  Eq.]  55  A.  1095. 

76.  Pittenger  v.  Pittenger,  208  111.  582,  70 
N.  B.  699. 

77.  Applied  in  suit  by  United  States  to 
cancel  land  patent.  Lynch  v.  TJ.  S.,  13  Okl. 
142,   73   P.   1095. 

78.  Gray  .Cloud  Land  Co.  v.  Clay,  89  Minn. 
166,  94  N.  W.  552. 

79.  A  mutual  mistake  of  fact,  if  material, 
is  ground  for  rescission  or  cancellation  of 
the  contract  by  either  party.  Lease  can- 
celed on  showing  of  mutual,  material  mis- 
take as  to  condition  of  premises.  Barker 
V.  Fitzgerald,  105  111.  App.'  536.  Where  the 
instrument  intended  by  both  parties  to  em- 
body a  contract  of  conditional  sale  was  ex- 
ecuted In  the  form  of  a  chattel  mortgage, 
the  instrument  was  canceled,  in  suit  for  re- 
plevin of  piano  sold.  Kimball  Co.  v.  Dea- 
ton,  102  Mo.  App.    45,   74   S.  W.  427. 

80.  But  the  court  said  that  when  the  mis- 
take is  mutual,  the  remedy  Is  reformation. 
Deed  conveying  property  to  order  rescinded 
for  unilateral  mistake.  Wirsching  v.  Grand 
Lodge  of  Free  and  Accepted  Masons  [N.  J. 
Eq.]    56  A.   713. 

SI.  Norris  v.  Crowe,  206  Pa.  438,  55  A. 
1125. 

82.  Contract  of  exchange  of  lands  set 
aside  because  made  without  authority  from 
plaintiff  church  corporation.  North  Louis- 
iana Baptist  Ass'n  v.  Milliken,  110  La.  1002, 
35  So.  264.  In  foreclosure  action,  the  mort- 
gage and  note  were  ordered  delivered  up 
and  canceled  because  void,  having  been  ex- 
ecuted without  authority,  after  revocation, 
by  death,  of  power  of  attorney.  Brown  v. 
Skotland   [N.  D.]    97  N.  W.   543. 

83.  Where  deeds,  not  intended  to  be  and 
not  In  law  delivered  are  put  on  record  by 
the  grantees,  so  as  to  be  a  cloud  on  gran- 
tor's title,  he  may  have  them  canceled.  Bunn 
V.  Stewart  [Mo.]   81  S.  W.  1091. 
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Tire  io  record  is  not  ground  for  cancellation.'*  Inadequacy  of  consideration  is 
not  alone  a  sufficient  ground  for  setting  aside  a  conveyance,'"  but  if  coupled  with 
circumstances  tending  to  show  oppression  or  undue  influence  or  mental  incapacity^ 
relief  will  be  granted.*'     Complete  failure  of  consideration  seems  to  be  sufficient.*^ 

Where  a  grantor  conveys  land  in  consideration  of  an  agreement  by  the  grantee 
to  support  the  grantor  during  his  or  her  natural  life,  failure  of  the  grantee  to 
carry  out  the  agreement  is  ground  for  cancellation  of  the  conveyance."  This  is 
on  the  theory  that  there  was  fraud  in  the  inception  of  the  contract,  and  does  not 
apply  when  failure  to  perform  is  by  the  grantee's  heirs.**  When  this  ground  is 
relied  upon,  plaintiff  must  plead  a  re-entry  or  demand  for  possession,'"  and  demand 
for  performance,'^  or  facts  showing  that  demand  for  performance  would  have  been 
unavailing.'^ 

Where  cancellation  is  sought  on  the  ground  of  incompetency  of  the  parties 
on  one  side,  it  will  not  be  granted  if  any  of  the  parties  on  that  side  appear  capable 
of  contracting." 

The  right  to  rescission  of  a  contract  of  conveyance  is  not  affected  by  the  fact 
that  title  was  in  a  third  person  for  the  plaintiff's  benefit.'*  Where  cancellation 
of  a  deed  by  defendant  to  a  third  person  is  sought,  plaintiff  must  show  a  right  to 
specific  performance  of,  or  damages  for  breach  of,  an  agreement  relating  to  the 
same  land.'" 

Conditions  precedent. '^^ — It  is  the  general  rule  that  a  party  seeking  to  have 
a  contract  canceled  must  show  himself  ready  to  place  the  other  party  in.  statu  quo,'^ 


84.  A  bill  to  cancel  plaintiff's  signature 
to  a  deed  releasing  restrictions  on  lots  will 
not  lie  on  the  ground  simply  that  another 
grantee,  to  whom  the  deed  was  conditionally 
delivered  to  sign  refuses  to  record  it.  'Went- 
worth  V.  Bichorn   [Mass.]  69  N.  B.  366. 

85.  But  where  a  fiduciary  relation  exists, 
gross  inadequacy  Is  evidence  of  fraud. 
"Walker  v.  Shephard  [111.]  71  N.  B.  422.  Mere 
inadequacy  of  consideration  no  ground  to 
set  aside  conveyance.  Booker  v.  Booker, 
208  111.  529,  70  N.  B.  709.  Mere  inadequacy, 
without  showing  of  fraud,  insufficient  to  set 
aside  conveyance.  Hagan  v.  Ward.  86  App. 
Dlv.  620,  83  N.  T.  S.  436.  Want  of  consid- 
eration, such  as  failure  to  perform  promises, 
is  not  alone  sufficient  to  warrant  setting 
aside  a  bond  or  mortgage.  Hill  v.  Gettys 
[N.  C]  47  S.  B.  449.  Adequacy  of  consid- 
eration is  immaterial  in  absence  of  circum- 
stances showing  other  equitable  grounds  for 
relief.  Jacobson  v.  Nealand,  122  Iowa,  372, 
98  N.  W.  158.  Inadequacy  of  price  and  neg- 
ligence of  attorney  held  not  sufficient  ground 
for  setting  aside  sheriff's  deed,  especially 
since  sale  had  been  confirmed  by  court  at 
the  time.  Crebbin  v.  Powell  [Kan.]  74  P. 
621. 

86.  Hardy  v.  Dyas,  203  lU.  211,  67  N.  B. 
852. 

87.  Deed  from  father  to  daughter  set 
aside  where  she  had  paid  no  part  of  ex- 
pressed consideration  and  had  been  fully 
compensated  for  services  to  parents.  String- 
fellow  v.  Hanson,   25  Utah.   480,  71  P.  1052. 

88.  Stebbins  v.  Petty,  209  111.  291,  70  N.  B. 
673.  Doctrine  recognized  but  held  inappli- 
cable as  facts  did  not  show  failure  to  carry 
out  agreement  to  support.  Pittenger  v.  Pit- 
tenger,  208  111.  582,  70  N.  B.  699.  Plaintiff 
and  husband  deeded  land  to  son  and  wife  in 
consideration  of  furnishing  them  a  home. 
The     agreement     was     carried     out     for     15 


months  and  parties  then  agreed  to  rescind 
because  all  were  dissatisfied.  Rescission  was 
prevented  by  sickness  and  death.  Held,  suf- 
ficient ground  for  equitable  relief  and  con- 
tract rescinded.  McDowell  v.  McDowell,  24 
Ky.  li.  R.   2270,  73  S.  W.   1022. 

89.  Stebbins  v.  Petty,  209  111.  291,  70  N. 
B.  673. 

90,  91.  Tomlinson  v.  Tomlinson  [Ind.]  70 
N.  B.  881. 

92.  As  when  grantee,  having  promised  to 
support  grantor,  drove  her  away.  Tomlin- 
son V.  Tomlinson   [Ind.]   70  N.  E.   881. 

93.  One  of  three  parties  to  a  lease  did 
not  appear  from  the  evidence  to  be  incom- 
petent. Barlow  v.  Strange  [Ga.]  48  S.  E. 
344. 

94.  Thompson  v.  Barry,  184  Mass.  429,  68 
N.  B.   674. 

95.  Relief  refused.  Fruslecke  v.  Ramzin- 
ski    [Tex.  Civ.  App.]    81   S.  W.    771. 

9«.     See  1  Curr.  L.  416. 

9T.  Cheuvront  v.  Cheuvront  [W.  Va.]  46 
S.  E.  233.  Where  motlier  was  granted  can- 
cellation of  a  deed  for  nonperformance  by 
the  son,  of  an  agreement  to  care  for  her. 
he  was  entitled  to  recover  $20  paid  her  on 
the  price.  Stephenson  v.  Stephenson,  24  Ky. 
L.  R.  1873,  72  S.  W.  742.  Where  deed  was 
canceled,  defendant  being  allowed  to  retain 
certain  property,  held,  he  was  sufficiently 
compensated  for  expense  incurred  while  con- 
tract was  in  force.  McDowell  v.  McDowell, 
24  Ky.  L.  R.  2270,  73  S.  W.  1022.  Cancella- 
tion of  building  contract  refused  when  plain- 
tiff did  not  offer  to  pay  defendant  for  work 
done  and  materials  furnished  thereunder. 
Sullivan  v.  California  Realty  Co.,  142  Cal, 
201,  75  P.  767. 

Note!  Since  "he  who  seeks  equity  mu.-st 
do  equity,"  the  court  ti-I1I  ordinarily  refuse 
to  cancel  contracts  nnlens  tlie  pnrtlCH  be 
placed  in  stain  qno.     Worthington  v.  Collins. 
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as  by  tendering  back  benefits  received  under  the  contract/'  and  relief  may  be  de- 
nied where  the  parties/'  or  innocent  third  parties/  cannot  be  so  placed.  The 
tender  of  benefits  received  must  be  absolute  and  made  in  good  faith/  but  may 
be  sufficient  if  made  in  the  bill."  But-  where  the  other  party  has  been  guilty  of 
fraud  or  unconscionable  conduct;  equity  may  grant  relief  without  an  offer  to  place 
him  in  statu  quo.*  Such  tender  may  be  unnecessary  where  all  performance  is 
denied."  In  Louisiana,  tender  of  the  price  received  is  not  a  condition  precedent 
to  the  bringing  and  maintenance  of  an  action  to  rescind  a  sale  for  lesion  beyond 
moiety." 

Laches.'' — Unexplained  delay  for  an  unreasonable  period  bars  the  remedy." 
But  if  the  delay  is  not  unreasonable/  or  is  caused  by  ignorance  of  rights/"  it 
will  not  preclude  relief.  Laches  of  a  grantor  will  not  bar  suit  by  his  heir  to  set 
aside  a  conveyance.^^  The  plaintiff  may  be  precluded  from  maintaining  suit  for 
cancellation  by  an  equitable  election." 


39  W.  Va.  406,  19  S.  B.  527;  Christian  v. 
Vance,  41  W.  Va.  754,  24  S.  B.  696.  This  Is 
the  general  rule  where  the  transaction  is 
purely  of  a  commercial  nature,  or  applies 
solely  to  property  rights,  and  the  doctrine 
has  been  carried  so  far  that  a  court  of  equi- 
ty has  refused  relief,  though  a  party  has 
been  unable  to  restore  what  he  has  received 
on  account  of  misfortune.  But  where  a  fidu- 
ciary relation  exists  between  the  parties 
and  the  one  in  whom  confidence  has  been 
reposed  has  been  guilty  of  fraud,  deceit, 
overreaching,  or  unconscionable  conduct,  re- 
lief may  be  granted  without  a  return  of 
benefits  received  by  the  petitioner.  See 
Cheuvront  v.  Cheuvront  [W.  Va.]  46  S.  E. 
233. 

98.  Payments  made  under  an  antenuptial 
agreement.  Russell  v.  Russell,  129.  F.  434. 
In  suit  to  cancel  deed  fraudulently  delivered 
while  in  escrow,  plaintiff  was  required  to 
repay  a  portion  of  consideration  received. 
Ruble  Combination  Gold  Mln.  Co.  v.  Princess 
Alice  Gold  Mln.  Co.,  31  Colo.  158,  71  P.  1121. 
Cancellation  of  a  deed  will  not  be  decreed 
without  a  tender  by  plaintiff  of  the  consid- 
eration received.  Alaska  &  C.  Commercial 
Co.  V.  Solner  [C.  C.  A.]    123  F.  855. 

99.  A  cancellation  of  a  chattel  mortgage 
will  not  bo  decreed  unless  the  original  sta- 
tus of  the  parties  can  be  restored.  Ander- 
son V.  Anderson  Food  Co.  [N.  J.  Eq.]  57  A. 
489. 

1.  Though  a  patent  was  obtained  by 
fraud,  the  government  cannot  have  it  can- 
celed, when  the  land  has  been  used  for 
townslte  purposes  and  the  rights  of  inno- 
cent holders  have  intervened.  Lynch  v.  U. 
S.,  13  Okl.  142,  73  P.  1095. 

a.  Alaska  &  C.  Commercial  Co.  v.  Solner 
[C.  C.  A.]  123  F.  856. 

8.  Failure  to  do  so  before  filing  the  bill 
Is  material  only  on  the  question  of  costs. 
McLeod  V.  McDeod,   137  Ala.  267,  34  So.   228. 

4.  Tender  of  an  amount  received  In  a  set- 
tlement Is  unnecessary  In  order  to  maintain 
a  suit  for  cancellation  of  a  receipt  given, 
when  by  fraud,  defendant  overstated  the 
amount  paid  out  by  him.  Price  v.  Stout,  84 
App.  Div.  334,  82  N.  T.  S.  935.  An  offer  to 
return  part  of  the  land  and  cash  received 
from  an  exchange  Induced  by  fraud  held  a 
sufficient  tender  under  the  facts.  Harris  v. 
Dumont,  207  HI.  B8S,  69  N.  B.  811.  Grantee 
tonlr   ripRfl   for   Inadequate  price,    taking   ad- 


vantage of  grantor's  Incompetency,  and  the 
confidence  reposed  in  him.  Return  of  con- 
sideration not  required.  Hardy  v.  Dyas,  203 
111.  211,  67  N.  B.  852.  A  wife  was  granted 
cancellation  of  a  separation  contract  pro- 
cured by  fraud,  though  she  was  unable  to 
repay  money  given  her  to  Induce  her  to 
agree  to  the  contract.  Cheuvront  v.  Cheu- 
vront   [W.    Va.]     46    S.    B.    233. 

5.  There  need  be  no  tender  of  considera- 
tion or  offer  to  reimburse  when  all  perform- 
ance Is  denied  by  plaintiff,  who  sets  up 
fraud  in  the  other  party.  Whether  there 
must  be  reimbursement  cannot  be  deter- 
mined from  the  pleadings  In  such  case. 
Sheehan  v.  Allen,  67  Kan.  712,  74  P.  245. 

6.  Ware  v.  Couvillion,  112  La,  43,  36  So. 
220. 

7.  See  1  Curr.  L.  416. 

8.  Booker  v.  Booker,  208  111.  529,  70  N.  B. 
709.  Plaintiffs  sought  cancellation  of  deed 
on  ground  of  incompetency  and  fraud  41 
years  after  right  of  action  accrued,  no  ex- 
cuse being  given  for  delay,  and  original  par- 
ties being  long  since  dead.  Wilkes  v.  Phil- 
lips [Ga.]  48  S.  B.  113.  Where  there  was  a 
failure  of  plaintiff's  grantor  to  repudiate  a 
deed  given  by  her  without  Joining  her  hus- 
band, for  19  years,  plaintiff,  acquiring  title 
from  woman  after  a  divorce,  was  barred  by 
laches.  Dickman  v,  Dryden,  90  Minn.  244, 
95  N.  W.  1120. 

9.  A  suit  by  a  widow  to  set  aside  an  an- 
tenuptial agreement  for  fraud  is  not  barred 
by  laches  "where  commenced  at  once  after 
the  unsuccessful  termination  of  a  prior  suit 
for  its  reformation,  which  was  commenced 
within  a  year  after  her  husband's  death,  she 
at  all  times  asserting  the  invalidity  of  the 
agreement.     Russell  v.  Russell,  129  P.  434. 

10.  Delay  in  bringing  suit  to  set  aside  an 
unreasonable  settlement  will  not  bar  relief 
when  caused  by  Ignorance  of  rights,  and 
the  other  parties  have  not  been  placed  in  a 
position  rendering  an  assertion  of  the  claim 
unreasonable.  James  v.  Aller  [N.  J.  Eq.] 
57  A.   476. 

11.  Donnelly  v.  Rees,  141  Cal.  56,  74  P. 
433. 

12.  Where  plaintiff's  property  was  given 
to  defendant  by  a  donor  who  at  the  time 
gave  plaintiff  other  property  which  he  ac- 
cepted and  received,  making  no  objection  for 
four  years  after  reaching  majority,  he  had 
elected.     Barrier  v.  Kelly  [Miss.]    33  So.  974. 


3  Cur.  Law.         CANCELLATION  OF  INSTEUMENTS  §  2. 


589 


Effect  of  death  of  party.— Aitev  a  loss  on  the  policy  by  death  of  the  insured, 
such  a  suit  cannot  be  maintained,  in  the  absence  of  special  circumstances  invoking 
equity  jurisdiction;"  but  before  such  loss  it  may  be  maintained,"  and  jurisdic- 
tion, -when  acquired,  is  not  affected  by  death  of  the  insured  after  commencement 
of  the  action.^*  The  grantor's  heirs  may  have  cancellation  of  a  conveyance  for 
nonperformance  of  a  condition  to  provide  support.^" 

Evidence  and  yroof}'' — The  allegations  setting  out  the  grounds  on  which  re- 
lief is  sought  must  be  substantially  and  clearly  proven.^*  But  in  a  suit  to  set 
aside  a  conveyance  between  parties  between  whom  a  fiduciary  relation  exists,  the 
burden  is  on  the  grantee  to  show  the  transaction  free  from  fraud  or  undue  influ- 
ence.^*   A  certificate  of  acknowledgment  is  not  evidence  of  a  grantor's  mental 


13.  The  misrepresentation  and  conceal- 
ment being  an  adequate  defense  in  an  ac- 
tion on  tlie  policy.  Rigga  v.  Union  Life  Ins. 
Co.  tC.  C.  A.]  129  F.  207.  Reversing  circuit 
court  below  as  to  tliis  proposition.  See 
union  Life  Ins.  Co.  v.  Riggs,  123  P.  312; 
Mutual  Life  Ins.  Co.  v.  Blair,  130  P.  971; 
Des  Moines  Life  Ins.  Co.  v.  Seifert  [111.]  71 
N.  B.  349. 

14.  Riggs  V.  Union  Life  Ins.  Co.  [C.  C.  A.] 
129  P.  207;  Mutual  Life  Ins.  Co.  v.  Blair,  130 
P.  971. 

15.  Riggs  V.  Union  Life  Ins.  Co.  [C.  C.  A.] 
129  P.  207.  A  plea  in  bar  alleging  the  in- 
sured's death,  and  the  bringing  and  pend- 
ency of  an  action  at  law,  held  not  avail- 
able to  present  the  objection  that  the  bill 
was  not  sustainable  for  want  of  equity. 
Mutual  Life  Ins.  Co.  v.  Blair,  130  P.  971. 

16.  Man  and  wife  conveyed  to  two  chil- 
dren in  consideration  of  support,  care,  med- 
ical attendance,  etii.  After  the  grantor's 
death,  other  heirs  brought  bill  to  cancel 
conveyance  on  ground  of  failure  to  perform 
any  of  the  conditions  of  the  agreement.  A 
demurrer  to  the  bill  was  held  to  have  been 
erroneously  sustained.  Pluharty  v.  Plu- 
harty  [W.  Va.]  46  S.  B.  199. 

17.  See  1  Curr.  L.  419. 

IS.  Evidence  insufficient  to  show  incom- 
petency, undue  influence,  or  failure  of  sup- 
port by  grantees.  Pamment  v.  Warner 
[Mich.]  97  N.  W.  692.  In  action  to  set  aside 
assignments  of  mortgages,  evidence  held  to 
show  a  delivery  before  death  of  assignor, 
and  decree  for  assignee  affirmed.  Peirson 
V.  McNeal  [Mich.]  100  N.  W.  458.  Cancella- 
tion of  deed  refused,  when  there  was  evi- 
dence as  to  circumstances  surrounding  its 
execution,  no  evidence  that  consideration 
was  not  paid,  or  of  fraud  or  undue  influence. 
Fink  V.  Van  Passen,  206  Pa.  362,  55  A.  1054. 
In  suit  to  set  aside  conveyance  by  widow  to 
daughter,  other  children  "being  excluded, 
where  it  appeared  the  grantee  cared  for 
grantor  for  17  years  faithfully,  it  was  held 
there  was  no"  presumption  of  undue  influ- 
ence, and  evidence  did  not  show  any  ground 
for  setting  deed  aside.  Vance  v.  Davis,  118 
Wis.  648,  95  N.  W.  939.  A  public  contract 
will  not  be  annulled  unless  the  municipality 
can  show  that  the  contractor  has  not  per- 
formed the  conditions  of  his  contract.  City 
of  Bl  Reno  v.  El  Reno  Water  Co.  [Okl.]  76 
P.   126. 

Frand  must  be  proven  by  clear  and  satis- 
factory evidence.  Grantor  held  competent 
and  transaction  free  from  fraud.  Burnham 
v.  Burnham,  119  Wis.  509,  97  N.  W.  176. 
Cancellation     of    contract     refused     evidence  ' 


not  sustaining  allegations  of  fraud.  Per- 
kins V.  Blanohard  Co.,  81  App.  Div.  635,  82 
N.  T.  S.  1080.  Evidence  held  insufficient  to 
show  participation  in  fraud  by  defendant  in 
suit  to  set  aside  mortgage.  Mohr  v.  Griflln, 
137  Ala.  466,  34  So.  378.  Proof  of  fraud  in- 
sufficient in  suit  by  government  to  cancel 
land  patent.  U.  S.  v.  Detroit  Timber  &  Lum 
ber  Co.,  124  P.  393.  Held  that  an  agreement 
for  a  license  under  a  patent  could  not  be 
canceled,  as  it  was  not  Invalid  for  fraud, 
though  Inchoate  and  incomplete.  Kerr  v. 
Southwiok  [C.  C.  A.]  120  F.  772.  The  bur- 
den is  on  the  party  asserting  it.  Moore  v. 
Baker  [N.  J.  Eq.]   55  A.  106. 

Forgery  must  be  substantially  and  clearly 
proven.  Grantor's  testimony  will  not  over- 
come certiflcate  of  acknowledgment,  ordi- 
narily. But  held,  in  this  case,  that  forgery 
was  established.  Parlin  &  Orendorflf  Co.  v. 
Hutson,  198  111.  389,  65  N.  E.  93.  Evidence 
held  to  show  signatures  to  mortgage  and 
note  not  forged.  Colbert  v.  Moore  [Mass.] 
70  N.  E.  42. 

Mental  Incapacity  of  grantor  held  not  to 
have  been  shown.  Hayman  v.  Wakeham 
[Mich.]    94  N.  W.   1062. 

19.  Deed  and  transfer  of  promissory 
notes  to  Dowie,  head  of  religious  sect,  by  an 
old  lady,  a  member,  set  aside,  because  the 
burden  not  met  by  defendants.  Dowie  v. 
Driscoll,  203  111.  480,  68  N.  E.  56.  Contract 
by  old,  weak-minded,  ignorant  woman  to 
sell  set  aside,  though  no  active  fraud  in 
vendee  was  sliown,  the  contract  being  al- 
most entirely  executory,  price  inadequate, 
and  circumstances  such  as  to  give  vendee 
an  undue  advantage.  Wilkle  v.  Sassen,  123 
Iowa,  421,  99  N.  W.  124.  Evidence  held  to  re- 
quire a  decree  canceling,  on  the  ground  of 
fraud,  a  conveyance  of  land,  with  a  reser- 
vation of  a  life  estate,  made  for  an  inade- 
quate consideration  by  an  aged  negro  wo- 
man to  her  physician.  Norfleet  v.  Beall 
[Miss.]  34  So.  328.  Conveyance  by  old  man 
to  houselceeper  held  free  from  undue  influ- 
ence. Crooks  V.  Smith  [Iowa]  99  N.  W.  112. 
Where  a  fiduciary  relation  exists  between 
the  parties,  proof  of  gross  inadequacy  be- 
comes evidence  of  fraud.  Walker  v.  Shep- 
hard  [111.]  71  N.  E.  422. 

Attorney  and  client:  Where  attorney 
bought  land  of  a  client,  who  had  consulted 
him  about  it,  the  attorney  must  show  the 
utmost  good  faith  and  that  the  client  was 
not  overreached.  Young  v.  Murphy  [Wis.] 
97   N.   W.    496. 

Husband  and  irlfe:  In  a  suit  by  a  wife  to 
cancel  a  separation  contract,  alleged  to  have 
been  procured  by   fraud,   the  burden   was   on 
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capacity,""  nor  is  a  record  in  a  former  suit  to  set  aside  another  conTeyance  admis- 
sible on  that  issTie."^ 

§  3.  Procedure.-^ — Since  the  action  is  equitable,  the  court  tries  all  questions 
of  fact  and  should  make  findings  thereon.^'  The  statutes  granting  new  trial  of 
right  in  actions  affecting  title  to  land  apply  to  a  suit  to  cancel  a  conveyance.** 

Pleading."^ — The  bill  must  set  out  facts  suflScient  to  constitute  fraud  when 
'that  is  the  ground  of  the  relief  prayed  for.^'^  But  only  the  result  of  undue 
influence,  not  the  particular  acts  constituting  it,  need  be  alleged.^'  The  bill 
must  show  a  sufficient  tender  of  the  property  received,^'  and  must  show  com- 
plainant's title  to  that  transferred."'  A  bill  to  cancel  a  conveyance  by  a  common 
donor  to  defendant  of  plaintiff's  property,  which  shows  that  the  donor  at  the  same 
time  made  a  gift  of  other  property  to  plaintiff,  must  disclose  the  value  of  the  prop- 
erty received  by  plaintiff.^"  A  petition  by  the  United  States  to  annul  a  patent  for 
fraud  must,  under  the  code,  contain  all  the  material  averments  essential  to  a  good 
bill  in  equity  under  the  chancery  practice.'^  Equitable  considerations,  which  it 
is  claimed  warrant  the  court  in  refusing  to  annul  a  mortgage  without  restoration 
of  the  consideration,  must  be  presented  by  answer  and  cannot  be  raised  on  demur- 
rer.'" In  a  purely  equitable  action  to  cancel  a  contract,  a  mere  allegation  that 
plaintiff  has  an  adequate  remedy  at  law  is  not  good  as  a  defense  under  the  code.'* 

Parties.^* — ^AU  persons  interested  in  the  subject-matter  of  the  contract  sought 
to  be  canceled  are  necessary  parties."*  In  suit  to  cancel  an  agreement  to  pay  com- 
missions, the  other  party  to  the  contract,  for  procuring  which  the  commission  is 
sought,  is  not  a  necessary  party.'"  In  suit  for  cancellation  of  a  policy  of  insur- 
ance on  the  ground  of  a  fraudulent  conspiracy  between  the  insured  and  others, 
brought  after  the  death  of  the  insured,  the  co-conspirators  may  be  made  parties 
defendant  with  the  executors  or  beneficiaries  for  the  purpose  of  having  liability 
for  costs  adjudicated." 


Che  husband  to  show  she  acted  with  full 
knowledge  and  that  the  transaction  was 
fair.  Cheuvront  v.  Clieuvront  [W.  Va.]  46 
S.  B.  233.  In  a  suit  by  the  wife  to  cancel 
a  conveyance  by  her  to  her  husband,  the 
burden  is  on  defendants  to  show  the  con- 
tract fair  and  equitable.  Evidence  held  not 
sufficient.  Harraway  v.  Harraway,  136  Ala. 
499,  34  So.   836. 

20.  It  is  evidence  only  of  those  facts  to 
which  the  notary  is  required  to  certify. 
Walker  v.   Shepard  [111.]   71  N.  B.   422. 

ai.  Defendants  not  having  been  parties 
to  the  former  action.  Bollnow  v.  Roach 
[111.]    71  N.  B.   454. 

as.     See   1  Curr.   L.   416. 

23.  Action  to  set  aside  conveyance  for 
fraud  sent  back  for  retrial  because  Improp- 
erly tried  by  jury  and  court  omitted  to  make 
findings.  Flanlgan  v.  Skelly,  89  App.  Div. 
108,   85  N.  T.  S.  4. 

24.  Krise  v.  Wilson,  31  Ind.  App.  590,  68 
N.  E.  693.  Burns'  Ann.  St.  1901,  §  1076. 
Tomlinson  v.  Tomlinson  [Ind.]   70  N.  E.   881. 

25.  See   1  Curr.  L.   417. 

26.  To  cancel  bill  of  sale  of  stock  for 
fraud.  Bill  held  demurrable.  Wetherell  v. 
Johnson,  208  111.  247,  70  N.  E.  229.  Allega- 
tions of  fraud  held  to  be  sufficient.  Tom- 
linson V.  Tomlinson  [Ind.]  70  N.  E.  881. 

27.  McLeod  v.  McLeod,  137  Ala.  267,  34 
So.    228. 

28.  Alaska  &  C.  Commercial  Co.  v.  Sol- 
ner  [C.  C.  A.]   123  F.  856. 


89.  Cancellation  of  a  lease  being  sought 
the  bill  must  allege  title  to  the  lands  in 
plaintiff.  Indiana  Natural  Gas  &  Oil  Co.  v. 
Sexton,  31  Ind.  App.  575,  68  N.  E.  692. 

30.  Especially  if  he  does  not  offer  to  re- 
turn It.  An  election  is  Involved  and  he 
must  do  equity.  Barrier  v.  Kelly  [Miss.]  33 
So.   974. 

31.  The  United  States  in  such  suit  has  no 
rights  superior  to  any  other  suitor.  Lynch 
v.  U.  S.,  13  Okl.  142,   73   P.  1095. 

32.  Lange  v.  Geiser,  138  Cal.  682,  72  P. 
343. 

33.  Contract  for  royalties  on  songs  to  be 
published,  plaintiff  alleging  publisher  did 
not  intend  to  publish  them,  but  made  con- 
tract to  prevent  competition.  Edmonds  v. 
Stern,    89  App.  Div.   539,   85  N.  Y.  S.   666. 

34.  See  1   Cutr.  L.   417,   with   annotations. 

35.  In  a  suit  to  cancel  a  patent,  every 
person  having  an  Interest  in  the  land  cov- 
ered by  the  patent  is  an  Indispensable  party, 
without  whom  equity  will  not  proceed. 
Lynch  v.  U.  S.,  13  Okl.  142,  73  P.  1095. 
Where  a  municipality  made  a  contractr  for 
construction  of  a  system  of  waterworks,  au- 
thorizing the  contractor  to  mortgage  the 
same  to  secure  loans  to  enable  him  to  pro- 
ceed with  the  work,  the  mortgagees  are 
necessary  parties  in  a  suit  by  the  municipal- 
ity to  cancel  the  contract.  City  of  El  Reno 
V.  El  Reno  Water  Co.   [Okl.]  76  P.  126. 

30.  Warren  v.  Miller  [Iowa]  99  N.  W. 
127. 

37.  Union  Life  Ins.  Co.  v.  Riggs,  123  F. 
312. 
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Past   I.     In   Genbeai    (591). 


S  1.  DefinltlonH  and  Distinctions  (691). 
§  2.  Duty  to  Undertake  and  Provide  Car- 
riage (592).  Charges  (592).  What  Consti- 
tutes Discrimination  (593).  Statutory  Pro- 
visions Against  Dlaorlmination  (593).  Rem- 
edies  (593). 

§  3.  Rights  and  Relations  Between  Car- 
rier and  Connecting  Carrier,  Draymen,  or 
Transfer  Men   (594). 

Part  II.     Cabbiagh  or  Goods    (594). 
§  4.    Delivery  to  Carrier  and  Inception  of 
Uablllty   (504). 

§  5.  Special  Contracts  for  Carriage,  and 
Bills  of  Lading  (593).  Bills  of  Lading  (695). 
Interpretation  .  (596).  Indorsement  and 
Transfer  (596). 

§  6.     The  Duty  to  Furnish  Cars   (596). 
§  7.     Forwarding  and  Transporting  Goods 
(596). 

§  8.  Loss  of  or  Injury  to  Goods  (597). 
§  9.  Delivery  hy  Carrier  and  Storage  at 
Destination  (598).  Acceptance  and  Unload- 
ing (599).  Refusal  by  Consignee  (599).  Stor- 
age at  Destination  (599).  Liability  for  Con- 
version  (599). 

§  10.  Liability  of  Carrier  or  Connecting 
Carrier  (600).  Exemption  and  Limitation  of 
Liability  (601).  Loss  or  Injury  (601).  Stat- 
utory Remedies  (601). 

§  11.  Umltatlon  of  Liahiilty  (601). 
§  12.  Fnbllc  Records  of  Traffic  (603). 
§  13.  Remedies  and  Procedure.  Timely 
Notice  or  Suit  (603).  Persons  Who  May 
Sue  (603).  Particular  Remedies  Available 
(604).  Venue  (604).  Pleading,  Proofs,  and 
Evidence  (604).  Instructions  (605).  Dam- 
ages  (606). 

i  14.    Freight  and  Other  Charges    (606). 

Paet  III.     Cabbiagh  of  Litb  Stock  (608). 

§  15.  Duty  to  Carry  and  Contract  of  Car- 
riage  Generally   (608). 

§  16.     Care  Required  of  Carrier  (608). 

§  17.     Delivery  (610). 

§  18.  Liability  of  Carrier  or  Connecting 
Carrier  (610). 

§  19.  Limitation  of  LiabiUty  (610).  Limi- 
tations as  to  Amount  (610).  Consideration 
(611).  Assent  to  Limitation  (611).  Provi- 
sion that  Shipper  Shall  Accompany  and  Care 


for  or  Load  and  Unload  Stock  (611).  Provi- 
sions for  Notice  of  Injury  (612).  Waiver  of 
Limitation   (612). 

§  20.  Procedure  in  Actions  Relating  to 
Carriage  of  Stock  (612). 

§  21.     Damages  (616). 

PAET   IV.     Cabbiagh  op  Passengbbs    (617). 

§  22.  Who  are  Passengers  (617).  Persons 
on  Other  Than  Passenger  Trains  (618). 
When  Relation  Begins  (619).  When  Rela- 
tion Ceases  or  is  Interrupted   (620). 

§  23.  Duty  to  Receive  and  Carry  Passen- 
gers (620).  Through  Trains  (621).  Stops 
Must  be  Made  at  Flag  Stations  (621).  Ejec- 
tion of  Passengers  (621).  Tender  of  Pare  to 
Avoid  Expulsion  (623).  Manner  of  Ejection 
(623).  Injuries  Caused  by  Resistance  (623). 
Elements  and  Measure  of  Damage  (624). 
Remedies  and  Procedure  for  Ejection  (625). 
Delays  (626). 

§  24.  Rates  and  Fares,  Tickets  and  Spe- 
cial Contracts  (627).  Penalties  for  Over- 
charge (628).  Tickets  and  Contracts  (628). 
Conditions  and  Limits  (628).  Mileage  Books 
and  Credential  Contracts  (629).  Property, 
Ownership  and  Redemption  of  Tickets  (629). 
Dealing  in  Nontransferable  Special  Rate 
Tickets  (630).  Cash  Pares  (630).  The  Duty 
of  Furnishing  Transfers  (631).  Limitation 
of  Liability   (631). 

§  26.  Means  and  Facilities  of  Transporta- 
tion  (633). 

§  27.  Operation  and  Management  of 
Trains  and  Other  Vehicles  (634). 

§  3S»  The  Duty  to  Protect  Passengers 
(636). 

§  29.  Taldng  on  or  Setting  Down  Psm- 
sengers   (637). 

§  30.  Duty  to  Persons  Other  Than  Passen- 
gers (641). 

§  31.  Liability  for  Personal  Injuries  (641). 
A.  General  Principles  (641).  B.  Contribu- 
tory Negligence  of  Passenger  (644).  C. 
Remedies  and  Procedure  (649). 
Pabt  V.  Caebiagb  op  Baggagb  and  Passbnqbks' 
Effects    (661). 

S  32.     Rights,  Duties  and  Liabilities  (661). 

§  33.     Care  of  Baggage  and  Effects    (661). 

S  34.      Limitation   of   Liability    (662). 

i  35.      Damages    (663). 

§  36.     Remedies  and  Procedure  (663). 


Paet  I.     In  General." 

§  1.  Definitions  and  distinctions.^" — Street  railway  companies*"  and  persons 
maintaining  or  operating  passenger  elevators,*'^  especially  in  a  public  building, 
are  within  the  term  common  carriers.*^ 

Irrigation  companies  are  regarded  as  quasi-public  servants,  analogous  to  com- 
mon carriers,*'  and  so  are  telegraph  companies.** 


38.  This  topic  treats  only  of  the  laws  re- 
lating to  common  carriage  of  persons  or 
goods.  That  relating  to  corporations  en- 
gaged in  carriage  (see  Railroads,  2  Curr.  L. 
1382;  Shipping  and  Water  Traffic,  2  Curr.  L. 
1648),  is'pertinent  to  other  topics  specifically 
devoted  to  it.  Likewise  the  relations  be- 
tween the  carrier  and  its  employes  are  those 
of  Master  and  Servant,  2  Curr.  L.  801.  The 
rules  peculiar  to  water  carriage  are  treated 
in  Shipping  and  Water  Traffic,  2  Curr.  L. 
1648. 

39.  See   1  Curr.   L.   422. 

40.  Lincoln  Traction  Co.  v.  Heller  [Neb.] 
100  N.  W.  197. 

41.  See  article  Buildings,  1  Curr.  L.  4U4, 
for  a  complete  treatment  of  their  duties  and 


liabilities.  Luckel  v.  Century  Bldg.  Co.,  177 
Mo.  608,  76  S.  W.  1035;  Springer  v.  Schultz, 
105  111.  App.  544.  Passenger  elevator  in  an 
office  building.  Goldsmith  v.  Holland  Bldg. 
Co.  [Mo.]  81  S.  W.  1112. 

42.  Fox  V.  Philadelphia,  208  Pa.  127,  57  A. 
356. 

But  In  Michigan,  there  is  a  deviation  from 
this  rule.  Burgess  v.  Stowe  [Mich.]  96  N.  W. 
29. 

43.  Gould  v.  Maricopa  Canal  Co.  [Ariz.] 
76  P.  698.  See  Waters  and  Water  Supply, 
2  Curr.  L.  2034. 

44.  See  article  Telegraphs  and  Tele- 
phones, 2  Curr.  L.  1843.  Cogdell  v.  W.  U. 
Tel.  Co.    135  N.   C.  431,  47  S.  E.   490. 
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Validity  of  incorporation  is  immaterial  in  fixing  the  duties  of  a  carrier." 

A  common  carrier  may  become  a  private  carrier  or  bailee  for  hire,  when  he 
undertakes  to  carry  something  which  it  is  not  his  business  to  carry.**  In  such 
case  he  has  a  right  to  limit  or  release  himself  from  liability  by  contract.*^ 

§  2.  Duty  to  undertake  and  provide  carriage.*^ — The  carrier  must  imder- 
take  carriage  and  may  be  penalized  for  a  refusal.*"  A  common  carrier  may  make 
such  reasonable  rules  and  regulations  for  the  conduct  of  its  business  as  it  may 
deem  necessary.""  It  is  subject  to  such  reasonable  regulations  as  each  state  or  the 
United  States  may  under  the  constitution  establish.^^ 

There  must  be  no  unequal  discrimination^^  against  those  seeking  to  use  reg- 
ular trains,  even  in  favor  of  a  patron  who  has  voluntarily  expended  more  than 
his  share  in  procuring  such  service."' 

Charges.^* — ^The  common  law  prevents  unjust  or  unreasonable  discrimina- 
tions.'"' Eates  must  also  conform  to  such  rates  as  the  states  on  local  and  the 
United  States  on  interstate  business""  respectively  prescribe,  and  as  the  charter 
contemplates."^ 

A  railroad  sending  its  cars  over  a  branch  must  not  discriminate  against  any 
shipper  thereoii,"'  and  where  it  has  acquired  terminal  rights,  must  not  make  dis- 
criminatory charges  for  use  thereof."*  A  statutory  permission  to  charge  expenses 
of  maintenance  to  owners  of  private  sidetracks  does  not  authorize  an  arbitrary 
charge  imposed  on  shipments  from  such  tracks."" 


45.  Express  company.  Adams  Exp.  Co.  v. 
State,  161  Ind.  328,  67  N.  B.  1033. 

46.  Wilson  v,  Atlantic  Coast  Line  R.  Co., 
129  F.  774. 

47.  Wilson  V.  Atlantic  Coast  Line  R.  Co., 
129  P.  774.  A  railroad  company  Is  not  re- 
quired, as  a  common  carrier,  to  transport  a 
circus  train  belonging  to  a  circus  company, 
a  part  of  which  is  loaded  with  wild  animals, 
over  its  line  on  a  schedule  to  be  arranged 
by  the  circus  company.  Contract  releasing 
railroad  from  liability  for  injury  or  damage 
to  employes  or  property  of  circus  company 
In  consideration  of  reduced  rate  held  valid. 
Id. 

48.  See  1  Curr.  L.  422. 

49.  Where  a  car  of  lumber  was  properly 
loaded,  the  carrier  was  liable  for  the  penalty 
under  Code  1883,  §  1964,  as  amended  by  Laws 
1903,  c.  444,  for  refusing  to  receive  the  same, 
though  It  was  to  be  shipped  out  of  the  state. 
Currle  v.  Raleigh  &  A.  Air  Line  R.  Co.,  135 
N.  C.  535,  47  S.  E.  654. 

NOTE!.  ESect  of  strikes  on  carriers'  Ua- 
bllltyi  A  carrier  was  held  not  to  be  relieved 
from  its  duty  to  receive  freight  from  a  con- 
necting line  by  its  fear  that  a  strike  on  Its 
own  line  might  result  from  so  doing.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Burlington,  C.  R.  & 
N.  R.  Co.,  34  F.  481.  In  Kentucky,  It  was 
held  that  a  failure  to  supply  cars  to  Indi- 
vidual shippers,  caused  by  a  strike  of  coal 
miners  In  a  certain  district,  was  excusable, 
since  It  was  more  Important  to  continue  its 
general  freight  and  passenger  business  than 
to  carry  the  coal  of  an  individual  shipper. 
Louisville  &  N.  R.  Co.  v.  Queen  City  Coal 
Co.,  18  Ky.  L.  R.  126,  35  S.  W.  626. — From 
note  to  Empire  Transp.  Co.  v.  Phila.  &  R. 
C.  &  I.  Co.,  35  L.  R.  A.  623. 

50.  Lewis  V.  Weatherford,  etc.,  R.  Co. 
[Tex.  Clv.  App.]  81  S.  W.  111.  See,  also,  post, 
§  27.  Rules  pertinent  to  particular  matters 
are  treated  In  the  section  dealing  with  that 
to  which  the  rules  relate.  See  following  sec- 
tions. 


Bl.  See  Commerce,  1  Curr.  L.  538.  Consti- 
tutional provisions  against  discrimination 
held  not  self-executing  [Const.,  §§  15,  22]. 
N.  W.  Warehouse  Co.  v.  Or.  R.  &  Nav.  Co.,  32 
Wash.  218,  73  P.  388. 

52.  See  1  Curr.  L.  422,  n.  6-9. 
Newspapers  are  entitled  to  equal  rights  on 

a  scheduled  train,  notwithstanding  It  has 
been  established  and  supported  by  the  en- 
terprise of  one  to  secure  quick  dfellvery  of 
Its  papers.  In  an  action  to  compel  accept- 
ance of  other  papers  as  freight,  the  equities 
between  the  papers  as  to  expenses  incurred 
cannot  be  worked  out  on  cross  bill.  Mem- 
phis News  Pub.  Co.  v.  Southern  R.  Co.,  110 
Tenn.   684,   75   S.  W.   941. 

53.  Where  a  train  has  been  established 
at  the  expense  and  by  the  enterprise  of  a 
single  newspaper,  the  carrier  cannot  impose 
as  a  condition  a  sharing  of  the  expense  vol- 
untarily assumed  by  the  first.  Memphis 
News  Pub.  Co.  v.  Southern  R.  Co.,  110  Tenn. 
684,   75  S.  W.  941. 

54.  See  1  Curr.  L;  422.  See  post,  §  14,  for 
general  treatment  of  freight  cKarges.  See 
Commerce,  1  Curr.  L.  538,  for  Interstate 
Commerce  Act. 

55.  Injunction  may  be  had.  Tift  v.  South- 
ern R.  Co.,  123  F.  789. 

66.  Evidence  held  to  show  that  on  trans- 
shipment a  shipment  lost  its  character  as  In- 
terstate commerce.  Gulf,  C.  &  S.  F.  R.  Co. 
v.  State  [Tex.]   78  S.  W.   495. 

57.  By  ralncorporation  under  a  general 
act,  a  railroad  is  estopped  to  contest  the 
validity  of  regulations  of  rates  contained 
therein.  Grand  Rapids  &  I.  R.  Co.  v.  Os- 
born,   193  U.  S.  17,   24  S.  Ct.  310. 

58.  Kellogg  V.  Sowerby,  93  App.  Dlv.  124, 
87  N.  T.  S.  412. 

59.  Question  of  fairness  of  charge  does 
not  enter  when  exacted  of  but  one  shipper. 
Ohio  Coal  Co.  V.  Whitcomb  [C.  C  A.]  123  F. 
359. 

60.  Rev.  St.  Wis.  1898,  §  1802.  Ohio  Coal 
Co.  V.  Whitcomb    [C.   C.  A.]    123   F.   359. 
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What  constitutes  discrimination.'^^ — Conditions  must  be  similar  to  establish; 
discrimination,'^  and  unfairness  of  a  long  haul  rate  does  not  depend  on  actually 
greater  mileage."'  A  carrier  may  make  a  difference  in  rates  to  competitive  points,"* 
hence  a  charge  of  lower  rates  for  a  longer  haul  due  to  competition  is  not  an 
unjust  discrimination  if  a  greater  rate  for  a  shorter  haul  is  not  unreasonable,'* 
and  a  through  rate  may  be  less  than  the  sum  of  local  rates.""  A  contract  to 
maintain  rates  from  one  point  to  competitive  points,  not  exceeding  the  rates  from 
two  other  places,  is  not  discrimination  within  the  meaning  of  the  Inter  StatS 
Commerce  Act,"'  neither  is  a  milling  in  transit  agreement."" 

Carriage  at  established  rates  to  pay  a  legal  and  determined  debt  is  not  a 
discrimination,"*  and  where  not  a  blind  to  cover  a  low  rate,  a  carrier  may  buy  a 
commodity  and  sell  it  for  delivery  at  another  point  at  less  than  cost  plus  estab- 
lished freight  charges.'"' 

In  a  proceeding  for  discrimination  between  localities  or  charging  more  for  a 
shorter  haul,  it  need  not  be  shown  that  more  than  commission  rates  are  charged." 

Statutory  provisions  against  discrimination'^  may  require  the  carrier  to  for- 
ward freight  in  the  order  received  and  impose  a  liability  for  ensuing  damages,'* 
and  penal  provisions  are  construed  strictly." 

Under  certain  statutes,  triple  damages  and  attorney's  fees  are  recoverable.''* 

.B6me(ites.''"-T— The, existence  of  a  remedy  against  the  person  favored  does  not 
absolve  the  carrier.'"  An  agreement  to  pay  an  extra  charge  reserving  legal  rights 
does  not  waive  remedies  for  discrimination.''*    Each  act  of  discrimination  need 


61.  See  1  Curr.  L.  423.  See  Commerce,  1 
Curr.  Lt  638,  for  discussion  of  effect  of  In- 
terstate Commerce  Act. 

62.  Held  lawful!  Refusal  to  furnish  cars 
to  be  loaded  with  coal  from  wagons  as  had 
been  done.  Harp  v.  Choctaw,  O.  &  G.  R.  Co. 
[C.  C.  A.]  125  F.  445.  To  charge  greater 
rate  for  car  lot  made  of  small  lots  com- 
bined by  a  forwarding  agent,  than  for  the 
car  lot  of  a  single  owner  [24  Stat,  379,  J  2]. 
Liundqulst  v.  Grand  Trunk  Western  R.  Co., 
121   P.   915. 

63.  Rev.  St.  1899,  §§  1133,  1134.  Cohn  V.  St. 
Louis,  I.  M.   &  S.  R.  Co.   [Mo.]   79   S.  "W.   961. 

64.  A  mere  possibility  of  competition  will 
not  make  a  greater  rate  to  a  point  obnox- 
ious to  the  long  and  short  haul  clause  of 
Interstate  Commerce  Act.  Rates  from  New 
Orleans  to  La  Grange,  Ga,,  based  on  Atlanta 
as  a  competitive  point,  held  proper.  Inter- 
state Commerce  Comm.  v.  Louisville  &  N.  R. 
Co.,  190  U.  S.  273,  23  S.  Ct.  687,  47  Law.  Ed. 
1047.  Lower  rates  from  Chicago  and  west- 
ern points  to  Norfolk  and  Richmond,  Va,, 
than  to  Wilmington,  N.  C,  held  justified  by 
conditions.  Interstate  Commerce  Comm.  v. 
Cincinnati,  P.  &  V.  R.  Co.,  124  P.  624. 

65.  Interstate  Commerce  Comm.  v.  South- 
ern R.  Co.  [C.  C.  A.]   122  P.  800. 

66.  Const.  §  215.  Within  this  meaning,  a 
contract  may  be  through,  though  there  is  no 
express  agreement  between  the  connecting 
carriers.  Southern  R.  Co.  v.  Com.,  25  Ky.  L. 
R.  1078,  77  S.  W.  207. 

67.  Laurel  Cotton  Mills  v.  Gulf  &  S.  I.  R. 
Co.   [Miss.]   37  So.  134. 

68.  Laurel  Cotton  Mills  v.  Gulf  &  S.  L  R. 
Go.  [Miss.]  37  So.  134.  And  in  an  action  for 
breach  of  such  contract,  the  burden  is  not 
on  the  plaintiff  to  show  that  the  contract 
rate  had  been  flied  with  the -Interstate  Com- 
merce Commission  and  approved  by  the  State 
Railroad  Commission.    Id. 


69.  Interstate  Commerce  Comm.  v,  Chesa- 
peake &  O.  R.  Co.,  128  F,  59. 

70.  Contract  held  to  show  violation  of  §  3 
of  Interstate  Commerce  Act.  Interstate 
Commerce  Comm.  v.  Chesapeake  &  O.  R.  Co., 
128  P.  69. 

71.  Rev.  St.  1899,  §§  1133,  1134.  Cohn  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  [Mo.]  79  S.  W. 
961. 

72.  Rev.  St.  1899,  S  1126,  is  not  repealed 
by  §  1124.  McGrew  v.  Mo.  Pac.  R.  Co.,  177 
Mo.  533,  76  S.  W.  995.     See  1  Curr.  L.  423. 

73.  Rev.  St.  1895,  arts.  4637,  4539.  Hill  v. 
St.  Louis  S.  W.  R.  Co.  [Tex.  Civ.  App.]  75  S. 
W.  874. 

74.  Penalties  provided  by  Acts  1887,  p.  110, 
c.  120,  are  not  extended  by  the  rearrange- 
ment in  Rev.  St.  1895,  so  as  to  be  applicable 
to  additional  cases  such  as  violations  of  Acts 
1883,  p.  69,  c.  70,  providing  a  liability  for 
damages  for  failure  to  forward  freight  in  the 
order  received.  St.  Louis  S.  W.  R.  Co.  v.  Hill 
[Tex.]  80  S.  W.  368.  In  proceedings  to  re- 
cover the  penalty,  the  case  must  be  brought 
clearly  within  the  statute.  Only  actual  dam- 
ages are  awarded  where  proof  failed  to  show- 
receipt  of  goods  "In  the  warehouse  or  depot" 
[Rev.  St.  1895,  art.  4537].  Hill  v.  St.  Louis 
S.  W.  R.  Co.  [Tex.  Civ.  App.]  75  S.  W.  874. 
[On  rehearing  In  this  case  it  was  held  suffi- 
cient to  show  delivery  on  the  station  plat- 
form. ] 

75.  Rev.  St.  1899,  §  1140.  Cohn  v.  St.  Louis, 
L  M.  &  S.  R.  Co.  [Mo.]  79  S.  W.  961. 

76.  Penalties  and  Indictments,  see  1  Curr. 
L.  424,  n.   33-38. 

77.  Railroad  agreed  with  an  association  of 
elevators  to  add  an  elevator  charge  to  its 
freight  rate  and  pay  the  amount  so  collected 
to  the  association.  Kellogg  v.  Sowerby,  93 
App.  Div.  124,  87  N.  T.  S.  412. 

78.  Ohio  Coal  Co.  v.  Whitcomb  [C.  C.  A.] 
123  P.  359. 


3  Curr.  Law — 38, 


594 


CAREIEES  [IN  GENEEAL]  §  3. 


3  Cur.  Law. 


not  be  made  a  separate  cause  of  action."  In  statutory  and  penal  actions,  the  acts 
coming  within  the  statute  must  be  well  pleaded.*"  Quo  warranto  will  not  lie  for 
a  discrimination  which  affects  private  interests  only,'^  but  if  a  franchise  be  vio- 
lated, it  can  be  remedied  only  by  public  suit.'*  The  United  States  may  maintain 
a  suit  in  equity  to  restrain  discrimination.*' 

§  3.  Eights  and  relations  between  carrier  and  connecting  carrier,  draymen, 
or  transfer  men.'* — ^A  railroad  is  bound  to  accept  freight  from  another  carrier  at 
its  published  rate.*'  By  statute  generally  it  is  required  that  other  carriers  be 
treated  with  equal  fairness.*'  It  is  not  an  unreasonable  preference  under  the 
interstate  commerce  act  for  a  railroad  to  refuse  shipments  of  cattle  for  delivery 
at  a  stockyards  on  a  different  line,  with  which,  however,  it  has  physical  connec- 
tion, if  it  maintains  at  the  same  city  of  general  destination  a  stockyards  on  its 
own  line."  The  carrier  may  give  one  transfer  agent  the  exclusive  right  of  solicit- 
ing business  on  its  trains,**  and  may  exclude  soliciting  draymen  from  its  depot 
grounds,  where  not  employed  by  passengers  and  when  passengers  are  afforded  rea- 
sonable facilities  of  egress.*' 

Statutes  imposing  penalties  for  not  stopping  passenger  trains  at  junction 
points,  being  penal,  are  to  be  strictly  construed.*" 

Part  II.    Carriage  of  Goods. 
§  4.     Delivery  to  carrier  and  inception  of  liability?^ — A  carrier  has  the  right 
to  make  reasonable  rules  concerning  the  classification  and  suitable  preparation  of 


T».  Hey.  St.  1893,  5§  1133,  1134.  Cohn  V. 
Bt.  Louis,  I.  M.  &  S.  R.  Co.  [Mo.]  79  S.  W.  961. 

80.  A  complaint  alleging  that  goods  were 
tendered  at  a  certain  depot  on  a  certain  date 
and  that  the  carrier  refused  to  receive  the 
same  is  a  sufficient  allegation  of  tender.  In 
an  action  for  a  penalty  under  Code  1883,  § 
1964,  as  amended  by  Laws  1903,  c.  444.  Cur- 
rle  V.  Haleigh  &  A.  Air  Line  R.  Co.,  135  N. 
C.  535,  47  S.  E.  654.  Petition  for  discrimina- 
tion under  Rev.  St.  1899,  §  1113,  held  suffi- 
cient statement  of  manner  of  plaintiff's  in- 
jury. Cohn  V.  St.  Louis,  I.  M.  &  S.  R.  Co. 
tMo.]  79  S.  "W.  961.  Code  1883,  §  1964,  amend- 
ed by  Laws  1903,  c.  444,  imposing  a  penalty 
for  a  refusal  to  receive  goods  for  transpor- 
tation, Is  a  public  statute  and  need  not  be 
pleaded.  Currie  v.  Raleigh  &  A.  Air  Line  R. 
Co.,  135  N.  C.  535,  47  S.  B.  654. 

By  what  name  sued:  Tlie  Adams  Express 
Co.,  a  copartnership,  is  properly  sued  in  that 
name  by  the  state  to  recover  a  penalty  for 
discrimination.  Adams  Exp.  Co.  v.  State,  161 
Ind.  328,  67  N.  E.  1033. 

81.  Reconsignment  charges  in  transferring 
oars  from  one  switch  back  to  another.  Rev. 
St.  1899,  c.  12,  arts.  2,  4  provides  a  remedy 
in  the  Railroad  Commission.  State  v.  At- 
chison, T.  &  S.  F.  R.  Co.,  176  Mo.  687,  75  S. 
W.   776. 

82.  Maximum  rate  clause.  Millcreek  Tp. 
V.  Brie  Rapid  Transit  St.  R.  Co.  [Pa.]  58  A. 
613. 

88.  Elkins  act  permits  a  suit  In  equity  for 
violations  of  Interstate  Commerce  Act  prior 
to  its  enactment  [Act  Feb.  19,  1903  (32  Stat. 
847,  c.  708)].  United  States  v.  Mich.  Cent. 
R.  Co..  122  F.  544.  Injunction  held  properly 
granted  against  coal  shipments  under  con- 
tract of  sale  by  carrier  affording  discrim- 
ination. Interstate  Commerce  Comm.  v. 
Chesapeake  &  O.  R.  Co.,   128   F.  59. 

84.     See   1   Curr.   L.    424.      See  Railroads,    2 


Curr.  L.  140,  for  duty  to  make  transfer  con- 
nections. 

85.  There  need  not  be  an  agreement  for 
a  joint  through  rate.  A  combination  of  lo- 
cal rates  need  not  have  been  charged  by 
the  initial  carrier.  The  fact  that  the  cars 
of  other  companies  were  loaded,  on  -which 
the  carrier  would  have  to  pay  mileage,  is 
not  material,  nor  is  the  fact  that  the  initial 
carrier,  in  consideration  of  a  given  per  cent 
of  the  consignor's  shipments,  has  agreed  to 
give  as  low  a  rate  as  any  other  road.  Tex. 
&  P.  R.  Co.  V.  Tex.  Short  Line  R.  Co.  [Tex. 
Civ.  App.]    80  S.  W.  567. 

86.  Acts  requiring  express  companies  to 
furnish  equal  accommodations  to  all  other 
like  companies  are  held  constitutional.  See 
Constitutional  Law,  1  Curr.  L.  569.  Adams 
Exp.  Co.  V.  State,  161  Ind.  328,  67  N.  E.  1038. 
A  complaint  alleging  that  defendant,  an  ex- 
press company,  refused  to  accept  a  described 
package,  complete  its  transportation  and 
collect  charges,  as  was  Its  custom  and  usage 
at  that  point  with  other  express  companies. 
is  sufficient  under  Act  March  7,  1901,  Acts 
1901,  p.  149,  c.  93;  Burns'  Rev.  St.  1901,  |§ 
3312b-3312f,  imposing  a  penalty  op  express 
companies  refusing  equal  privileges  to  other 
express  companies.  Adams  Exp.  Co.  v. 
State,   161  Ind.   328,   67  N.   B.   1033. 

87.  See  Commerce,  1  Curr.  L.  538.  Cent. 
Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co., 
192  TJ.  S.  568,  24  S.  Ct.  339. 

88.  Such  regulation  does  not  violate  Tex- 
as anti-trust  law  [Rev.  St.  1895,  art.  5313]. 
Lewis  V.  Weatherford,  M.  W.  &  N.  W.  R. 
Co.'  [Tex.  Civ.  App.]    81  S.  W.   111. 

89.  Hedding  v.  Gallagher  [N.  H.]  57  A. 
225. 

90.  Sufficiency  and  admissibility  of  evi- 
dence under  Rev.  St.  1899,  §  1075,  considered. 
State  v.  St.  Louts  &  S.  F.  R.  Co.  [Mo.  App.] 
79   S.   W.   714. 

91.  See  1  Curr.  L.   425. 
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articles  for  slaipment,""  and  the  place  where  it  will  receive  articles  for  carriage,'* 
and  may  change  and  modify  rules  on  reasonable  notice  to  the  public.**  Liability 
may  accrue  without  issuance  of  bill  of  lading  or  intent  to  ship  at  once.*'  Wliether 
entire  and  exclusive  custody  of  goods  has  been  given  the  carrier,  imposing  liability 
as  such,  is  a  question  for  the  jury.*' 

§  5.  Special  contracts  for  carriage,"'  and  bills  of  lading.'^ — It  is  not  essential 
that  every  detail  shall  be  predetermined.**  Within  the  scope  of  apparent  or  dis- 
closed authority,  the  carrier's  agent  may  make  binding  contracts.*  An  undisclosed 
principal  is  bound  by  the  terms  agreed  to  by  his  agent.^  Words  will  be  taken  as 
the  parties  intended.^  A  written  contract  merges  a  previous  oral  one,*  but  under 
certain  circumstances  an  action  may  be  maintained  on  a  verbal  contract,  although 
a  written  contract  may  subsequently  have  been  entered  into.°  Eebilling  and  fixing 
destination  at  a  transfer  point  does  not  necessarily  make  a  new  contract."  Where 
a  contract  for  preferential  rates  was  for  the  benefit  of  a  shipper  and  his  assigns,  it 
did  not  pass  to  a  legatee  under  the  will  of  the  shipper.' 

Bills  of  lading.^ — A  carbon  copy  of  a  bill  of  lading  designed  for  filing  is  not 
a  duplicate  requiring  a  revenue  stamp." 

Between  the  carrier  and  parties  entitled  to  receive  the  property  at  its  hands, 


92.  The  question  is  one  of  law.  Clilcago, 
R.  I.  &  P.  R.  Co.  V.  Colby  [Neb.]  96  N.  W. 
145.  "Where  a  car  has  a  defective  draw  bar, 
the  carrier  waives  such  objection  by  agree- 
ing to  haul  it  by  the  sound  draw  bar  at  the 
rear  of  a  train.  Illinois  Cent.  R.  Co.  v. 
Byrne,  205  111.  9,  68  N.  B.  720. 

93,  94.  Where  carrier  designated  siding 
where  coal  would  be  received,  which  was 
not  an  unreasonable  place,  shipper  could  not 
compel  it  to  receive  coal  at  siding  where 
other  merchandise  was  received  merely  be- 
cause it  was  more  convenient  to  him.  Rob- 
inson V.  Baltimore  &  O.  R.  Co.  [C.  C.  A.]  129 
F.  763.  Shipper  restrained  from  dumping 
coal  at  other  siding,  taking  possession  of 
cars  and  blocking  siding  with  teams,  thus 
creating  public  nuisance.     Id. 

VS.  As  where  goods  are  delivered  to  and 
received  by  a  carrier  for  shipment.  Mis- 
souri, K.  &  T.  R.  Co.  ▼.  Beard  [Tex.  Civ. 
App.]  78  S.  W.  253. 

96.  Bottles  and  cases  deposited  on  depot 
platform,  it  being  contended  that  defendant 
had  no  notice  they  were  ready  for  shipment. 
Stapleton  v.  Grand  Trunk  R.  Co.  [Mich.J  94 
N.  W.  739.  Evidence  held  insufficient  to 
show  custom  to  regard  goods  on  platform 
awaiting  shipping  instructions  as  in  custody 
of  carrier.  Missouri,  K.  &  T.  R.  Co.  V. 
Beard  [Tex.  Civ.  App.]  78  S.  W.  253. 

en.     See  X  Curr.  L.   425. 

»8.     See  1  Curr.  L.   426. 

99.  A  contract  to  furnish  a  train  may  be 
complete,  though  the  time  Is  left  to  be  de- 
termined. Outland  v.  Seaboard  Air  Line  R. 
Co.,  134  N.  C.  350,  46  S.  E.  735.  Final  desti- 
nation not  fixed.  Soper  v.  Tyler  [Conn.]  58 
A.  699. 

1.  A  sencral  freigbt  aeent  has  power  to 
bind  the  company  by  an  agreement  to  fur- 
nish a  train.  Outland  v.  Seaboard  Air  Line 
R.  Co.,  134  N.  C.  350,  46  S.  B.  735.  A  station 
agent  has  no  power  to  contract  for  a  dis- 
criminatory rate.  Myar  v.  St.  Louis  South- 
western R.  Co.,  71  Ark.  552,  76  S.  W.  557. 

Disclosure  of  limitations  i  A  statement  by 
agent   that    his    routing   would   probably   be 


disregarded  prevents  his  act  In  accepting 
freight,  routed  in  a  particular  way,  from 
being  binding.  Bessling  &  Co.  v.  Houston  & 
T.  C.  R.  Co.  [Tex.  Civ.  App.]  80  S.  W.  639. 
The  carrier  is  liable  for  contracts  of  a  trav- 
ellngr  freight  agent  who  contracts  without 
disclosing  limitations  on  his  general  author- 
ity to  solicit  business.  Baker  v.  Chicago 
Great  Western  R.   Co.   [Minn.]   97  N.  W.  650. 

a.  The  action  may  sound  in  tort.  Cen- 
tral of  Georgia  R.  Co.  v.  James,  117  Ga.  832. 
46  S.  E.   223. 

S.  A  contract  to  furnish  "a  train"  to  haul 
fifty  cars  of  freight  construed  to  mean 
trains  sufficient.  Outland  v.  Seaboard  Air 
Line  R.   Co.,  134  N.  C.  350,   46  S.  E.   735. 

The  intention  of  the  parties  to  make  an 
open  contract  or  one  requiring-  acceptance 
before  shipment  Is  a  question  for  the  Jury. 
Baker  v.  Chicago  Great  Western  R.  Co 
[Minn.]    97   N.  W.    650. 

4.  Where  the  written  contract  of  ship- 
ment states  that  it  is  not  agreed  to  deliver 
for  a  particular  market,  evidence  of  a  prior 
oral  agreement  is  Inadmissible,  especially 
where  the  original  shippers  were  not  par- 
ties; nor  does  the  joinder  of  the  parties 
thereto  as  plaintiffs  render  it  admissible. 
Yazoo  &  M.  V.  R.  Co.  v.  Wilson  &  Co.  [Miss  ] 
35    So.    340. 

5.  Shipment  of  stock.  Gulf,  C,  &  S.  F.  R. 
Co.  V.  McCord  [Tex.  Civ.  App.]  81  S.  W.  1032. 

6.  Single  bill  of  lading  was  issued  and 
at  a  subsequent  transfer  point  the  ultimate 
destination  was  to  be  fixed.  Soper  v.  Tyler 
[Conn.]    58   A.    699. 

7.  Sullivan  v.  Louisville  &  N.  R.  Co.,  138 
Ala.   650,   35   So.   694. 

8.  Bills  of  lading  are  quasi-negotiable. 
See  Negotiable  Instruments,  2  Curr.  L.  1013. 
By  means  of  a  transfer  of  them  a  sale  of  the 
goods  shipped  is  often  effected.  See  Sales,  2 
Curr.  L.  1527.  As  to  the  liabilities  of  banks 
on  drafts  with  bills  of  lading  attached,  see 
Banking,  etc.,  3  Curr.  L.  403.  See,  also,  1 
Curr.  L.   426. 

9.  30  Stat.  448,  Act  June  13,  1898,  o.  448. 
Wright  V.  Michigan  Cent.  R.  Co.  [C.  C.  A  1 
130  F.  84J. 


596 


CAEEIERS  [OF  GOODS]  §  6. 


3  Gur.  Law. 


bills  of  lading  are  symbols  of  title.^"  A  shipper  is  boTind  by  the  conditions  of  a 
bill  of  lading  which  he  accepts  at  the  time  the  shipment  is  made,  though  he  does 
not  receive  it,  or  agree  to  it  in  writing,^*  and  it  will  not  be  presumed  that  a  devia- 
tion was  assented  to.^''  Parol  evidence  of  the  forwarding  route  is  admissible  where 
the  bill  of  lading  is  silent,^*  but  a  mere  instruction  in  writing  to  forward  by  a  cer- 
tain route  has  no  effect.^* 

Interpretation." — Names  written  on  the  bill  have  such  significance  as  the  par- 
ties intended,^"  and  the  force  and  meaning  to  be  given  words  may  be  shown  by  ex- 
trinsic evidence.^^  Meaningless  blanks  are  not  to  be  considered.^*  An  apparent 
good  order  receipt  refers  only  to  the  outward  appearance  of  the  package.^' 

Indorsement  and  transfer,"'  as  afEecting  rights  between  the  carrier  and  the 
owner  or  holder  of  the  biU  of  lading,  will  be  treated  in  succeeding  sections.  As 
affecting  title  to  the  goods  or  rights  respecting  attached  drafts,  it  is  not  germane 
to  this  title. 

§  6.  The  duty  to  furnish  cars"^  does  not  require  provision  for  an  unusual 
amount  of  freight  offered  occasionally  and  at  long  intervals."^  In  case  of  scarcity, 
cars  may  be  fairly  apportioned.*'  Where  there  is  an  agreement  to  furnish  cars, 
the  shipper  is  not  bound  to  cease  the  preparation  of  freight  on  finding  that  the  car- 
rier may  not  be  able  to  furnish  the  cars.**  Unreasonable  neglect  in  providing  cars 
is  usually  a  question  for  the  jury,*"  though  seventy-five  or  eighty  days'  delay  has  been 
held  unreasonable  as  a  matter  of  law.** 

§  7.  Forwarding  and  transporting  goods.'''' — The  transportation  must  be  with 
reasonable  expedition,  imless  there  is  notice  of  necessity  for  unusual  haste.**    A 


la.  Byan  v.  Great  Northern  R.  Co.,  90 
Minn.  12,  95  N.  W.  758. 

11.  Not  bound  by  conditions  written  Into 
It  which  he  does  not  read  or  accept,  or  au- 
thorize or  assent  to,  as  to  delivery  to  any 
connecting  carrier,  where  shipping  receipt 
specified  carrier.  Cleveland,  C,  C.  &  St.  L. 
R.  Co.  V.  Potta  &  Co.  [Ind.  App.]  71  N.  E. 
635. 

12.  The  burden  Is  on  the  carrier  to  show 
that  the  shipper  assented  to  the  billing  of 
goods  to  a  place  other  than  that  designated 
in  the  shipping  receipt.  Cleveland,  C,  C  & 
St.  Li.  E.  Co.  V.  Potts  &  Co.  tind.  App.]  71 
N.  B.   685. 

13.  Louisville  &  N.  R.  Co.  v.  Duncan  & 
Orr,  137  Ala.   446.   34  So.   988. 

14.  Bessling  &  Co.  v.  Houston  &  T.  C.  R. 
Co.    [Tex.  Civ.  App.]    80  S.  W.  639. 

15.  See  1  Curr.  L.  427. 

16.  Writing  of  name  of  consignee  in  mar- 
gin of  bill  of  lading  held  to  be  with  inten- 
tion to  prevent  delivery  without  production 
of  the  bill.  Grayson  County  Nat.  Bank  v. 
Nashville,  C.  &  St.  L.  Ry.  [Tex.  Civ.  App.] 
79  S.  W.  1094. 

17.  Deposition  of  ship's  mate  held  admis- 
sible to  show  custom  to  receipt  for  cotton 
as  In  good  condition,  where  apparently  so  or 
not  damaged  too  much.  Bath  v.  Houston  & 
T.  C.  R.  Co.  [Tex.  Civ.  App.]  78  S.  W.  993. 
May  be  shown  that  word  "notify"  in  bill  of 
lading  Is  among  carriers  regarded  as  mean- 
ing that  the  party  to  be  notified  Is  entitled 
to  the  shipment  on  presentation  of  the  bill 
accompanied  by  the  draft  to  which  it  is  at- 
tached. Stoner  v.  Zachary  [Iowa]  97  N.  W. 
1098. 

18.  Grayson  County  Nat.  Bank  v.  Nash- 
ville, C.  &  St.  L.  Ry.  [Tex.  Clv.  App.]  79  S. 
W.   1094. 


19.  Plaintiff  must  show  by  affirmative 
proof  that  contents  were  in  good  order. 
Thyll  V.  New  York  &  I*  B.  R.  Co.,  84  N.  Y. 
S.  175. 

20.  See  1  Curr.  L.  427;  also  consult  Bank- 
ing, etc.,  1  Curr.  L.  289;  Negotiable  Instru- 
ments, 2  Curr.  L.  1013;  Sales,  2  Curr.  Li.  1527. 

ai.     See  1  Curr.  L,.  426,  n.  59-63. 

22.  State  V.  Chicago,  B.  &  Q.  R.  Co.  [Neb.] 
99  N.  W.  309.  In  the  absence  of  notice  of 
urgent  necessity,  the  carrier  need  not  put 
forth  unusual  efforts  to  move  hay.  Strough 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  92  App. 
DlV.   584,  87  N.  Y.  S.   30. 

23.  In  fair  proportion  to  the  amount  of 
each  shipper's  business.  See  ante,  §  2,  as  to 
discrimination.  One  shipper  may  thus  re- 
ceive fewer  cars  than  another.  State  v.  Chi- 
cago, B.  &  Q.  R.  Co.  [Neb.]  99  N.  W.  309. 
An  allotment  of  cars  between  mines  should 
not  be  arbitrarily  made,  but  should  be  based 
on  all  the  different  factors  in  the  daily  out- 
put. Factors  pointed  out  and  facts  held  to 
show  discrimination.  U.  S.  v.  West  Virginia 
Northern  R.  Co.,  125  F.   252. 

24.  Outland  v.  Seaboard  Air  Line  R.  Co., 
134  N.  C.   350,  46  S.  B.   735. 

25.  Strough  v.  New  York  Cent.  &  H;  R. 
R  Co.,  92  App.  DlV.  584,  87  N.  Y.  S.  30. 

26.  Not  palliated  by  reasonable  efforts  to 
procure  foreign  cars.  Outland  v.  Seaboard 
Air  Line  R.  Co.,   134  N.   C.   350,  46  S.  B.  735. 

27.  See  1  Curr.  L.  428. 

28.  Choctaw  &  M.  R.  Co.  v.  Walker,  71 
Ark.  571,  76  S.  W.  1058. 

NOTE.  lilablllty  lor  delays  from  strikes, 
etc.:  The  carrier  was  said  to  be  liable  for 
a  complete  failure  to  deliver  goods  caused 
by  the  depredations  or  the  violence  of  mobs, 
rioters,  strikers,  thieves  and  the  like.  Mis- 
souri   P.  R.   Co.  V.  Nevlll,    60  Ark.   375,   30  S. 
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code  provision  reqtiiring  freight  to  be  forwarded  ia  five  days  under  penalty  does 
not  remit  the  common-law  liability.^*  The  consignee  must  use  ordinary  care  in 
ascertaining  and  removing  causes  of  delay.'"  What  is  proper  diligence  is  a  ques- 
tion of  fact  for  the  jury.'^ 

Delivery  to  succeeding  carrier. — If  no  forwarder  be  specified  the  initial  carrier 
may  select  it.*^    Otherwise  does  so  at  its  own  risk.'* 

When  the  connecting  carrier  refuses  a  shipment,  the  initial  carrier  should  use 
the  same  care  that  the  owner,  being  a  man  of  ordinary  care  and  prudence,  would 
have  exercised  under  the  same  knowledge  in  forwarding.'*  It  is  the  duty  of  the 
initial  carrier  to  give  notice  to  the  consignor  unless  the  property  is  of  such  char- 
acter that  injury  will  result,  from  the  time  consumed.'" 

§  8.  Loss  of  or  injury  to  goods'^ — ^A  carrier  is  not  liable  for  loss  of  goods 
not  in  its  possession  or  under  its  control,  or  in  no  way  attributable  to  its  negli- 
gence." If  in  its  custody,  it  is  not  absolved  by  the  fact  that  the  act  of  its  agent 
representing  a  third  person  caused  the  loss,'*  noi*  does  the  shipper's  knowledge 
always  excuse  the  carrier's  negligence.'*  The  carrier  may  be  responsible  for  the 
burning  of  goods  placed  on  its  platform.*"  It  is  not  negligence  for  a  carrier  to  fail 
to  take  precautions  against  loss  by  fire  of  cars  on  a  siding  in  the  open  country,*^ 
and  it  is  not  liable  for  loss  by  unprecedented  storm,  though  had  cars  been  de- 
livered promptly  they  would  have  been  previously  unloaded,*^  the  question  of  negli- 
gence in  such  cases  being  for  the  jury.*'  Nondisclosure  of  value  or  the  signing  of 
a  clear  receipt  may  wholly  or  partially  release  the  carrier.** 


W.  425,  28  Xi.  R.  A.  80.  The  carrier  Is  held 
liable  for  delay  In  transporting  goods  caused 
by  a  strike  of  Its  employes,  unaccompanied 
by  violence  or  intimidation.  Central  R.  & 
Banking  Co.  v.  Georgia  Fruit  c&  Vegetable 
Bxch.,  91  Ga.  389.  17  S.  E.  904;  Pittsburgh, 
Ft.  "W.  &  C.  R.  Co.  V.  Ha4en,  84  111.  36,  25 
Am.  Rep.  422;  Missouri  Pac.  R.  Co.  v.  Levi 
[Tex.  App.]  14  S.  W.  1062;  Read  v.  St.  Louis, 
K.  C.  &  N.  R.  Co.,  60  Mo.  199.  But  the  car- 
rier Is  generally  relieved  from  liability  for 
delay  caused  by  mob  violence  of  strikers 
which  cannot  be  overcome  by  reasonable  ef- 
forts. Geismer  v.  Lake  Shore  &  M.  S.  R. 
Co.,  102  N.  T.  563,  56  Am.  Rep.  837;  Inter- 
national &  G.  N.  R.  Co.  V.  Tlsdale,  74  Tex. 
8,  11  S.  W.  900,  4  L.  R.  A.  545;  Lake  Shore 
&  M;  S.  R.  Co.  V.  Bennett,  89  Ind.  457;  Haas 
V.  Kansas  City,  etc.,  R.  Co.,  81  Ga.  792,  7  S. 
B.  629;  Louisville  &  N.  R.  Co.  v.  Bell,  13 
Ky.  L.  R.  393. — From  note  to  Empire  Transp. 
Co.  V.  Philadelphia  &  R.  Coal  &  Iron  Co.  [U. 
S.]    35   L.  R.  A.  623. 

291  Code,  §  1964.  Parker  v.  Atlantic  Coast 
Line  R.  Co.,  133  N.  C.  335,   45  S.  B.   658. 

30.  Nonprepayment  of  freight  $f59  dam- 
ages sustained.  Louisville  &  C.  Packet  Co. 
V.   Bottorft,   25  Ky.  L.   R.  1324,  77  S.  W.   920. 

31.  Roth  Clothing  Co.  v.  Maine  S.  S.  Co., 
86  N.  T.  S.  25. 

32.  Bessling  &  Co.  v.  Houston  &  T.  C.  R. 
Co.  [Tex.  Civ.  App.]  80  S.  W.  639. 

33.  A  car  line  taking  freigljt  for  a  point 
"Care  M.  P.  R.  R."  must  deliver  to  that  road, 
and  is  liable  for  an  intermediate  carrier. 
It  was  liable  lor  delay  In  doing  so  on  the 
part  of  a  transportation  company  to  which 
it  delivered  them.  James  S.  Davis  Clothing 
Co.  v.  Merchants'  Dispatch  Transp.  Co.  [Mo. 
App.]  81  S.  W.  226. 

34.  Selection  of  circuitous  route  held  neg- 
ligent. Louisville  &  N.  R.  Co.  v.  Duncan, 
137  Ala.    446,   34  So.   988. 


85.     Louisville  &  N.  H.  Co.  v.  Duncan,  137 

Ala.   446,   34  So.   988. 

36.     See  1  Curr.  L.  428. 

87.  Not  liable  for  cotton  burned  while  In 
possession  of  compress  company,  though  cost 
of  compression  was  lnolud«!d  in  the  freight 
and  paid  by  carrier.  Edwards  &  Co.  v.  Tex. 
Midland  R.  Co.  [Tex.  Civ.  App.]  81  S.  W. 
800.  W^here  a  horse  became  frightened  while 
in  the  custody  of  the  carrier  and  ran  away, 
but  no  fault  was  attributable  to  the  carrier, 
he  was  not  liable.  Kaplan  v.  Midland  R. 
Terminal  Co.,  88  N.  T.  S.  945. 

38.  "Where  an  express  agent  at  request  of 
the  owner  attempts  to  select  and  forward 
the  owner's  goods,  the  company  is  liable 
as  for  a  conversion  of  goods  belonging  to 
others  erroneously  forw^arded.  Edwards  v. 
American  Exp.  Co.,  121  Iowa,  744,  96  N.  W.  740. 

39.  A  carrier  Is  not  relieved  from  Uability 
for  furnishing  a  refrigerator  car  improperly 
Iced,  by  the  fact  that  the  shipper  discovers 
such  fact  before  his  goods  are  loaded,  if  he 
has  no  opportunity  to  remedy  the  situation 
or  honestly  believes  they  will  travel  safely. 
Whether  discovered  In  time  to  remedy  the 
condition  and  impose  liability  on  the  ship- 
pers Is  for  the  Jury.  Johnson  v.  Toledo,  S. 
&  M.  R.  Co.  [Mich.]    95  N.  W.   724. 

40.  It  Is  not  in  itself  negligence  to  store 
cotton  on  the  platform  unless  the  shipper 
has  notice  that  locomotives  are  so  equipped 
or  operated  as  to  be  dangerous.  Southern 
R.  Co.  V.  Wilson,  138  Ala.  510,  35  So.  561. 
Evidence  held  to  show  liability  for  firing 
cotton  placed  for  shipment.  Mo.,  K.  &  T.  R. 
Co.  V.  Beard   [Tex.   Civ.  App.]    78   S.  W.   253. 

41.  Siding  maintained  for  benefit  of  plant- 
ers In  that  locality.  Charnoek  v.  Tex.  &  P. 
R.   Co.,   194  U.   S.    432,   24   S.   Ct.    671. 

42.  Hunt  Bros.  v.  Mo.,  K.  &  T.  R.  Co. 
[Tex.  Civ.  App.]    74   S.  W.   69. 

43.  Evidence  that  a  car  containing  explo- 
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§  9.  Delivery  by  earner  and  storage  at  destination.*^ — In  the  absence  of 
a  special  contract  or  custom  to  the  contrary,  the  duty  of  a  common  carrier  of 
goods  is  not  completed  upon  their  mere  arrival  at  destination,  but  includes  their 
delivery  to  the  consignee,*"  or  their  deposit  iu  depot  or  warehouse,  and  notice 
given,*^  though  there  is  a  custom  not  to  notify;*'  but  a  custom  may  remove  the 
necessity  of  giving  notice  on  particular  days.*"  Where  the  contract  contemplates 
delivery  upon  the  carrier's  premises  at  the  place  of  destination,  and  no  time 
for  their  arrival  or  delivery  is  stipulated  for,  the  carrier  is  bound  to  allow  the 
consignee  a  reasonable  time  in  which  to  make  inquiries  as  to  their  arrival,™  or 
else  to  give  him  notice  of  such  arrival."^  In  either  case,  the  consignee  is  entitled 
to  a  reasonable  time  and  opportunity,  after  notice  of  their  arrival,  in.  which  to 
take  the  goods  away.'^  What  is  a  reasonable  time  depends  upon  all  the  circum- 
stances of  the  case,  and  is  a  question  of  fact.^'  A  well  known  custom  that  the 
carrier  shall  notify  the  consignee  by  mail  is  to  be  considered  as  part  of  the  contract 
of  transportation.'*  Demand  for  delivery  and  tender  of  charges  may  not  be  es- 
sential.^' The  consignees  are  not  bound  to  make  inquiry  if  they  have  reason  to 
think  a  shipment  overdue."®  Misinformation  in  response  to  an  inquiry  may  make 
a  liability,  though  the  notice  had  been  sent."' 

After  refusal  to  deliver,  the  carrier  is  liable  for  subsequent  damages.'* 

Presentation  of  the  shipping  receipt  or  bill  of  lading  properly  indorsed  is 
essential  on  a  shipuient  to  consignor's  order,'"  and  usage  and  custom  will  not 
dispense  therewith,'"  nor  will  the  shipper's  direction  to  deliver  without  it.*^  A 
right  to  presentation  of  a  shipping  bill  is  waived  by  refusal  to  deliver  on  ground 
of  unpaid  freight.'" 

A  statute  punishing  the  delivery  of  goods  without  production  of  the  bill  of 
lading,  unless  non-negotiable,  cannot  be  made  a  basis  of  recovery  by  one  induced 
to  take  the  bill  through  a  forgery  rendering  it  apparently  negotiable."' 

Liability  for  delivery  of  goods  at  a  wrong  station  is  waived  by  direction  of 


sives,  so  placarded,  was  allowed  to  stand  3  or 
4  days  on  a  transfer  track,  is  for  the  jury. 
Phoenix  Powder  Mfg.  Co.  v.  Wabash  R.  Co., 
101  Mo.   App.   442,   74  S.   W.    492. 
44,  45.     See  1   Curr.  L.   429. 

46.  Burr  v.  Adams  Exp.  Co.  [N.  J.  Law] 
58   A.    609. 

47.  Pa.  R.  Co.  V.  Naive  [Tenn.]  79  S.  W. 
124.  Especially  where  there  is  a  custom. 
Ala.  &  V.  R.  Co.  V.  J.  M.  &  C.  B.  Pounder 
[Miss.]    35  So.  155. 

48.  Liability  exists  for  freight  destroyed 
by  fire  in  depot.  Gulf  &  C.  R.  Co.  v.  Fuqua 
[Miss.]   36  So.   449. 

49.  July  4th.  One  who  ships  goods  to  that 
destination  is  bound  by  the  custom.  Pa.  R. 
Go.  V.  Naive  [Tenn.]  79  S.  W.  124. 

60,  51.  Burr  v.  Adams  Exp.  Co.  [N.  J.  Law] 
58    A.    609. 

52.  Plaintiff  learned  of  arrival  of  goods 
at  8  p.  m.,  paid  charges  and  arranged  for 
delivery  to  expressman  the  next  morning. 
Goods  stolen  that  night.  Company  held  lia- 
ble. Burr  V.  Adams  Exp.  Co.  [N.  J.  Law] 
58  A.  609. 

53.  Burr  V.  Adams  Exp.  Co.  [N.  J.  Law] 
58  A.  609.  It  is  not  an  unreasonable  delay 
to  fail  to  deliver  goods  at  Denver,  July  10th, 
which  had  been  shipped  from  New  York 
July  2d.  Brooks  v.  Del.,  L.  &  W.  R.  Co.,  88 
N.    T.    S.    961. 

54.  Roth  Clothing  Co.  V.  Maine  S.  S.  Co.. 
88   N.   Y.   S.   987. 

55.  Where   a   consignee  refused   to  accept 


goods  iand  the  consignor  Informed  the  car- 
rier to  return  them  and  an  agent  of  the 
carrier  called  on  the  consignor,  looked  at  his 
receipt  and  said  he  would  trace  the  goods. 
Hirsch  V.   Piatt,   89  N.   Y.  S.   362. 

56.  Pa.  R.  Co.  T.  Naive  [Tenn.]  79  S.  W. 
124. 

57.  Where  the  agent  of  the  consignee 
inquires  for  freight,  it  is  negligence  to  fail 
to  inform  him  of  its  arrival,  though  notice 
has  been  mailed  the  consignee  and  the  car 
number  given  by  the  agent  is  erroneous. 
Ala.  &  v.  R.  Co.  V.  J.  M.  &  C.  B.  Pounder 
[Miss.]  35  So.  155. 

58.  Thyll  V.  New  York  &  L.  B.  R.  Co.,  92 
App.  DIv.  513,  87  N.  Y.  S.  345. 

59.  60.  Grayson  County  Nat.  Bank  v.  Nash- 
ville, etc.,  R.  Co.  [Tex.  Civ.  App.]  79  S.  W. 
1904.  But  see  Clegg  v.  Southern  R.  Co.,  135 
N.  C.  148,  47  S.  B.  667. 

61.  And  after  notice  by  the  shipper  to  a 
final  carrier  that  he  holds  the  bills  of  lading 
and  not  to  deliver,  the  carrier  is  not  liable 
for  delay  in  .insisting  on  the  production  of 
the  bills  of  lading  or  freight  receipts  by  the 
person  entitled  to  delivery,  though  it  has 
meantime  been  notified  by  the  shipper  to  de- 
liver without  them.  Schliohting  v.  Chicago, 
R.  1.  &  P.  R.  Co.,  121  Iowa,  502,  96  N.  W. 
959. 

62.  111.  Cent.  R.  Co.  v.  Seltz,  105  111.  App. 
89. 

63.  Pen.  Code,  J  633.  Mairs  v.  Baltimore 
&  O.  R.  Co.,  175  N.  Y.  409,  67  N.  E.   901. 
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the  consignee  to  forward  to  another  and  acceptance  there."  The  carrier  may 
demand  its  production  of  the  bill  of  lading  as  a  condition  to  a  diversion  of  the 
shipment."'  Whether  the  setting  of  a  car  at  an  agreed  point  is  a  delivery  is  a 
question  of  fact.'" 

Delivery  to  duly  authorized  agent  of  consignee  is  sufficient.*'  The  person 
rightfully  entitled  to  possession,"'  or  an  officer  of  the  law  under  a  prima  facie 
valid  authority,'"  may  claim  delivery  from  the  carrier,  but  the  carrier  must  show 
that  such  delivery  is  binding  on  the  consignee.'"  The  carrier  may  be  justified  in 
delivering  goods  to  the  actual  purchaser,  though  he  be  not  named  in  Ihe  bill 
of  lading  and  does  not  produce  it.'^ 

Acceptance  and  unloading. — Mere  payment  of  transportation  charges  does  not 
amount  to  acceptance  of  delivery,  the  goods  not  having  been  removed.'^ 

For  damages  resulting  from  delay  in  unloading,  the  consignee  may  be  liable."' 

Refusal  hy  consignee.''* — The  shipper  should  be  notified  in  a  reasonable  time 
of  refusal,'^  but  to  prevent  loss  the  carrier  may  sell  unaccepted  perishable  goods." 

Storage  at  destination. — The  extraordinary  liability  as  a  carrier  continues  until 
the  consignee  has  had  a  reasonable  opportunity  to  inspect  and  remove  the  goods 
during  business  hours,"  or  until  the  consignee  accepts.'^  Thereafter  if  proper  stor- 
age facilities  do  not  exist  at  destination,  the  carrier  may  store  unclaimed  freight 
elsewhere.''"  The  happening  of  an  injury  does  not  raise  presumptive  negligence 
as  against  a  warehousing  carrier.'" 

Liahility  for  conversion.^^ — There  must  be  an  absolute  denial  of  the  right  to  the 
goods  or  the  excuses  for  nondelivery  must  be  unreasonable,  inconsistent  or  made  in 
bad  faith  to  constitute  a  conversion.'^    Misdelivery  of  goods  is  deemed  a  conver- 


«4.     Hayman  v.    Canadian   Pac.   R.   Co.,    86 

N.   T.   S.   728. 

65.  Not  sufficient  that  person  be  con- 
signee. Ryan  v.  Great  Northern  R.  Co.,  90 
Minn.  12,  95  N.  'W.  758. 

Ce.  Whether  the  consignee  has  a  right  to 
assume  that  it  is  so  placed  with  the  purpose 
of  delivering  it  to  him.  Brown  v.  Pontlac, 
O.  &  N.  R.   Co.   [Mich.]    94  N.  W.   1050. 

67.  Brunswick  &  W.  R.  Co.  v.  Rothchild 
&  Co.,  119  Ga.   604,  46  S.  B.  830. 

68.  Where  the  shipper  has  not  had  right- 
ful possession,  the  carrier  must  surrender 
on  demand  of  the  rightful  owner  at  any  time 
before  delivery  to  the  consignee.  An  action 
of  replevin  in  such  case  need  not  allege  that 
the  defendant's  line  passes  through  the  coun- 
ty In  which  suit  is  brought  as  required  in 
an  action  for  injury  to  person  or  property. 
Atchison,  T.  &  S.  P.  R.  Co.  v.  Jordon  Stock 
Pood  Co.,  67  Kan.  86,  72  P.  533.  So  it  may 
deliver  to  a  mortgagee  entitled  to  possession 
on  condition  broken.  Johnston  v.  Chicago, 
B.  &  Q.  R.  Co.  [Neb.]  97  N.  W.  479.  A  car- 
rier must  deliver  goods  to  the  true  owner, 
claiming  under  the  consignee,  when  It  has 
notice  of  his  rights,  and  the  bill  of  lading 
has  already  been  surrendered.  Certified,  or- 
ders for  cars  of  grain  held  notice  of  the 
right  of  the  bank,  to  whom  they  had  been 
delivered.  National  Newark  Banking  Co.  v. 
Del.,  L.  &  W.  R.  Co.  [N.  J.  Err.  &  App.]  58 
A.  311.  Notice  to  the  agent  of  the  carrier 
charged  with  the  duty  of  delivering  freight 
of  the  right  of  one  claiming  under  the 
consignee  to  have  the  goods  delivered  to 
him  is   notice  to  the   carrier.     Id. 

69.  Southern  R.  Co.  v.  Heymann,  118  Ga. 
616,   45  S.   B.    491. 

70.  Delivery  to  barkeeper  at  casino  1*  not 


Justified  by  addressing  consignee  at  the 
casino.  Charles  Schleslnger  &  Sons  v.  New 
York,  N.  H.  &  H.  R.  Co.,  85  N.  T.  S.  372. 

71.  Where  such  had  been  the  course  of 
dealing  between  the  parties.  Bernstein  v. 
New  York,  N.  H.  &  H.  R.  Co.,  88  N.  Y.  S.  971. 

72.  Burr  v.  Adams  Bxp.  Co.  [N.  J.  Law] 
58  A.  609. 

73.  Evidence  held  insufficient  to  show 
damage  to  boat  frozen  in  before  unloading. 
Scott  V.  International  Paper  Co.,  86  N.  Y.  S. 
786. 

74.  See  1  Curr.  L,.  431. 

75.  Mo.,  K.  &  T.  R.  Co.  v.  Jenkins  [Tex. 
Civ.   App.]    80   S.  W.    428. 

76.  Fish  not  called  for  in  54  hours,  after 
2  notices  and  affording  Indications  of  decay 
is  properly  sold  [Laws  1899,  p.  1924,  c.  582]. 
Leech  v.  New  York,  N.  H.  &  H..R.  Co.,  40 
Misc.  654,  83  N.  Y.  S.  166. 

77.  Liability  exists  for  loss  by  fire  with- 
out negligence.  Mo.  Pac.  R.  Co.  v.  New- 
berger  &  Bro.,   67   Kan.   846,   73  P.  57. 

78.  The  carrier  Is  not  liable  for  the  de- 
struction of  goods  by  Are  not  due  to  his 
negligence,  where  the  consignee  has  assum- 
ed control  and  Instead  of  removing  them 
promptly  allowed  them  to  remain  until  a 
more  convenient  time.  Stapleton  v.  Grand 
Trunk  R.   Co.    [Mich.]    94  N.  W.    739. 

79.  Facts  held  not  to  show  liability  where 
it  was  carried  back  14  miles  to  Galveston 
and  there  destroyed  by  an  unprecedented 
storm.  Gulf,  C.  &  S.  F.  R.  Co.  v.  North  Tex. 
Grain  Co.   [Tex.   Civ.  App.]    74  S.  W.  567. 

80.  Evidence  held  insufficient  to  show  wet- 
ting of  goods.  Thyll  v.  New  York  &  L.  B. 
R.  Co.,   84  N.  Y.  S.    175. 

81.  See  1  Curr.  L.  430. 

82.  Pacts    held    not    to    show    conversion. 
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sion  of  them,  the  same  as  a  total  failure  to  deliver  themf  but  mere  delay  is  not  a 
conversion.**  A  demand  by  the  owner  upon  the  carrier  for  goods  in  its  possession, 
a,nd  a  refusal  on  its  part  to  deliver  them,  constitute  a  conversion,  in  the  absence 
of  a  sufficient  legal  ground  for  such  refusal."*  The  right  or  duty  to  demand  a 
bill  of  lading  controls  the  question  of  whether  a  refusal  to  surrender  without  its 
production  is  a  conversion.*'  A  conversion  is  not  excused  by  mistake,*^  or  the  fact 
that  the  property  is  susceptible  of  unlawful  use.**  A  tender  of  the  goods  to  the 
owner,  where  there  has  been  no  previous  demand  and  refusal,  is  a  defense  to  an 
action  for  their  conversion,**  but  an  offer  to  return  freight  is  not,  though  it  may 
go  in  mitigation  of  damages. °"  A  lien  for  freight  must  be  pleaded  to  go  in  miti- 
gation of  damages  for  wrongful  taking."^ 

An  assignment  to  the  carrier  of  the  shipper's  interest  in  goods  wrongfully  de- 
livered confers  on  the  carrier  the  right  to  sue  the  person  to  whom  deUvery  has 
been  made  for  conversion."' 

§  10.  Liability  of  carrier  or  connecting  carrier." — ^At  common  law  and 
where  there  is  not  a  through  or  joint  contract,  one  carrier  is  not  liable  for  the 
negligence  of  another.'*     Such  liability  is  not  assumed  by  a  mere  agreement  to 


Rubin  V.  Wells  Fargo  Exp.  Co.,  85  N.  T.   S. 
1108. 

83.  Delivery  to  wrong  person  or  at  wrong 
place.  Defendant  disregarded  directions  as 
to  destination  and  connecting  carrier  to 
which  they  were  to  he  delivered.  Cleveland, 
C,  C.  &  St.  L.  R.  Co.  V.  Potts  &  Co.  [Ind. 
App.]   71  N.  B.   685. 

84.  There  must  be  a  demand  where  the 
goods  have  been  safely  kept.  Ryland  v. 
Chesapeake  &  O.  R.  Co.  [W.  Va.]  46  S.  B. 
923.  Coffins  delayed.  St.  Louis  S.  "W.  R.  Co. 
v.  Tyler  Coffin  Co.  [Tex.  Civ.  App.]  81  S.  W. 
826. 

85.  Bvldence  held  not  to  show  demand  tor 
shipment  of  coffins  or  refusal  to  deliver 
them.  St.  Louis  S.  "W.  R.  Co.  v.  Tyler  Coffin 
Co.  [Tex.  Civ.  App.]  81  S.  W.  826.  Refused 
on  the  sole  ground  that  owner  would  not  pay 
the  amount  of  freight  demanded  which  was 
excessive.  Meanwhile  goods  were  frozen. 
Clegg  v.  Southern  R.  Co.,  135  N.  C.  148,  47 
S.  B.  667. 

86.  Delivery  on  a  bond  without  presenta- 
tion of  a  bill  of  lading  and  payment  of  draft 
attached  Is  a  conversion.  Marshall  &  M. 
Grain  Co.  v.  Kan.  City,  Ft.  S.  &  M.  R.  Co., 
176  Mo.  480,  75  S.  W.  638.  Refusal  Is  a  con- 
version where  the  demand  is  not  justified. 
First  Nat.  Bank  v.  San  Antonio  &  A.  P.  R. 
Co.    [Tex.]    77   S.   W.   410. 

NOTE.  Notify  shipment;  rights  of  party 
notified:  A  railroad  company  refused  to  de- 
liver perishable  goods  to  a  consignee  In  a 
"notify"  shipment,  because  he  would  not  pay 
excessive  charges.  In  a  suit  by  the  con- 
signee for  Injury  caused  to  the  goods  by  the 
delay.  It  was  held  he  could  recover  in  spite 
of  the  fact  that  at  the  time  he  demanded 
the  goods  the  bill  of  lading  had  not  been 
transferred  to  him  by  the  bank  to  which  it 
had  been  sent.  Clegg  v.  Southern  R.  R.  [N. 
C]  47  S.  B.  667.  .      .    .,, 

An  action  would  lie  against  the  carrier 
In  favor  of  the  bank,  on  the  facts  of  the 
principal  case  for  wrongful  delivery  with- 
out production  of  the  bin  of  lading.  Hlrs- 
kell  v.  Farmers  Nat.  Bank,  89  Pa.  155.  De- 
livery in  such  case  amounts  to  a  conversion. 
Furman  v.  R.  R.,  106  N.  T.  579;  North  Pa. 
R.  R.  V.  Commercial  Bank,  123  V.  S.  627.     The 


word  "notify"  implies  that  such  a  party  la 
a  stranger  to  the  transaction  until  he  re- 
ceives title  from  the  real  consignee,  the 
bank;  for  otherwise,  notice  would  be  given 
to  him  without  specific  direction.  Hutchin- 
son, Carriers  [4th  Ed.]  §  131b.  It  is  difficult, 
then,  to  see  how  his  rights  are  violated  by 
the  refusal  to  deliver  until  he  secures  the 
Indorsement  of  the  bank,  irrespective  of 
whether  the  carrier  knows  that  he  does  not 
hold  the  bill  of  lading. — IV  Columbia  Law 
Rev.  509. 

87.  A  conversion  of  coal  to  Its  own  use 
by  a  carrier.  Frazier  v.  Atchison,  T.  &  S. 
F.    R.   Co.    [Mo.   App.]    78    S.    "W.    679. 

88.  That  a  nickel  In  the  slot  machine  Is 
capable  of  being  used  as  a  gambling  device 
is  not  a  defense  to  conversion  in  the  absence 
of  proof  that  It  was  so  used.  Edwards  v. 
American  Exp.  Co.,  121  Iowa,  744,  96  N.  W. 
740. 

80.  St.  Louis  S.  "W.  R.  Co.  v.  Tyler  Coffin 
Co.    [Tex.   Civ.  App.]   81  S.  W.   826. 

90.  Marshall  &  M.  Grain  Co.  v.  Kan.  City, 
Ft.  S.  &  M.  R.  Co.,  176  Mo.  480,  75  S.  "W.  638. 

01.  Haebler  v.  New  York  Cent.  &  H.  R.  R. 
Co.,   84  N.   T.  S.   509. 

92.  Johnson  v.  Gulf  &  C.  R.  Co.  [Miss.] 
34  So.   357. 

93.  See  1  Curr.  L.  431. 

94.  Cudahy  Packing  Co.  v.  Dorsey  [Tex. 
Civ.  App.]  78  S.  W.  20;  Thomas  v.  Frankfort 
&  C.  R.  Co.,  25  Ky.  L.  R.  1051,  76  S.  W.  1093. 
Where  there  is  no  joint  contract,  two  rail- 
road companies  cannot  be  sued  for  the  dis- 
tinctly separate  wrong  of  one  because  prop- 
erty has  been  transported  over  the  connect- 
ing lines  of  the  two  [Laws  1899,  p.  214,  c.  125, 
does  not  apply].  Tex.  &  P.  R.  Co.  v.  Lynch 
[Tex.]  75  S.  W.  486.  An  Initial  carrier,  by 
delivery  of  a  refrigerator  car  iced  properly 
and  In  good  condition  to  a  connecting  car- 
rier, discharges  Its  liability  In  the  absence 
of  special  contract.  Insertion  of  words  "Ice 
when  needed"  in  bills  does  not  make  a  spe- 
cial contract.  Farnsworth  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  88  App.  Div.  320,  84  N.  Y.  S. 
658.  Error  In  waybill  given  to  connecting 
carrier  excuses  it  for  failure  to  deliver  at 
proper  destination.  Hayman  v.  Canadian 
Pac.'R.  Co.,   86  N.  T.    S.    728. 
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deliver  to  the  other,'*  or  by  receipting  for  an  extra  terminal  point,'"  except  per- 
haps to  one  on  a  line  operating  under  a  traffic  agreement.'''  An  initial  carrier 
accepting  goods  for  shipment  beyond  its  line  and  undertaking  to  keep  the  car  in 
condition  is  liable,'*  and  it  is  liable  for  foreign  damage  resulting  from  the  defective 
condition  of  the  car  furnished  and  its  unsuitableness  for  the  purpose  intended." 

The  initial  carrier  is  bound  to  obey  the  instructions  given  him  by  the  shipper, 
and  to  communicate  them  to  the  connecting  carrier.^  -  The  connecting  carrier  is 
bound  by  the  biU  of  lading  issued  by  the  initial  carrier  only  so  far  as  it  is  a  con- 
tract.* 

Exemption  and  limitation  of  liability.^ — A  limitation  of  liability  to  the  car- 
rier's own  line  may  be  efEective,  though  -liie  connecting  point  is  not  specified.*  A 
connecting  carrier  cannot  have  the  benefit  of  a  limitation  of  time  to  present  claims 
in  favor  of  initial  carrier.' 

A  statute  forbidding  a  carrier  to  relieve  itself  from  the  negligence  of  a  carrier 
by  whom  it  undertakes  to  complete  a  through  contract  is  valid." 

Loss  or  injury.'' — ^It  is  presumed  that  injury  occurred  in  the  hands  of  the  final 
carrier,  though  by  statute  liability  is  imposed  on  the  first  carrier  also,*  or  though 
the  goods  are  in  a  sealed  car,'  and  a  local  expressman  is  a  common  carrier  in  such 
a  sense  that  delivery  of  freight  to  him  in  good  condition  raises  a  presumption  of 
delivery  in  good  order  to  a  railroad  acting  as  connecting  carrier.^"  This  presump- 
tion of  negligence  may  be  rebutted  by  a  showing  of  proper  handling  on  its  part 
and  of  improper  loading  by  the  shipper  or  initial  carrier.^^ 

The  initial  carrier  is  relieved  by  a  showing  of  safe  delivery  to  a  station  in 
control  of  the  successor.*' 

Statutory  remedies}^ — The  Georgia  tracing  act  is  held  not  to  deny  the  equal 
protection  of  laws  to  initial  and  connecting  carriers  doing  business  within  the 
state.** 

A  statute  providing  that  the  last  of  connecting  carriers  to  receive  goods  shall 
be  liable  to  the  consignee  for  all  damage,  the  ultimate  liability  to  be  settled  among 
the  carriers,  is  not  in  violation  of  the  commerce  clause  of  the  Federal  constitution.*^ 

§  11.    Limitation  of  liability.^" — The  carrier  cannot  exempt  itself  from  lia- 


95.  Cannot  recover  from  the  first  carrier 
■where  the  goods  are  taken  from  the  final 
carrier  in  replevin.  American  Hay  Co.  v. 
Bath  &  H.  R.  Co.,  85  N.  T.  S.  341. 

96.  Does  not  Import  a  contract  to  carry 
to  the  final  destination.  Farnsworth  v.  New 
York  Cent.  &  H.  B.  R.  Co.,  88  App.  Dlv.  320, 
84  N.    T.   S.    658. 

97.  Issuance  of  bill  of  lading  to  point  on 
line  of  road  with  which  the  carrier  has  a 
joint  traffic  arrangement,  held  a  through 
contract  within  Rev.  St.  1899,  §  944.  "Western 
Sash  &  D.  Co.  V.  Chicago,  R.  I.  &  P.  R.  Co., 
177  Mo.  641,  76  S.  "W.  998. 

98.  Johnson  v.  Toledo,  S.  &  M.  R.  Co. 
[Mich.]    96  N.  W.  724. 

99.  Agent  Informed  that  plaintiff  intend- 
ed to  ship  bees  In  car.  International  &  G. 
N.  R.  Co.  v.  Aten  [Tex.  Civ.  App.]  81  S.  W. 
346. 

1.  As  to  destination  and  manner  of  ship- 
ment. Cleveland,  C,  C.  &  St.  L.  R.  Co.  v. 
Potts  &  Co.   [Ind.  App.]  71  N.  B.  685. 

2.  Tex.  &  P.  R.  Co.  V.  Kelly  [Tex.  Civ. 
App.]    74   S.  "W.   343. 

3.  See  1  Curr.  L,.  432. 

4.  Was  left  blank.  Nenno  v.  St.  Louis  & 
S.  P.  R.  Co.    [Mo.  App.]    80  S.  W.    24. 

5.  Grayson  County  Nat.  Bank  v.  Nashville, 


C.  &  St.  L.  R.  Co.   [Tex.  Civ.  App.]  79  S.  W. 
1094. 

6.  Rev.  St.  1899,  5  5222  invalidates  a  con- 
tract limiting  liability  to  line  of  carrier. 
Contract  for  through  shipment  from  Mis- 
souri to  a  point  beyond  Its  line  in  Arkansas. 
Marshall  &  M.  Grain  Co.  v.  Kan.  City,  Ft.  S. 
&  M.  R.  Co.,  176  Mo.  480,  75  S.  W.  638. 

7.  See  1   Curr.  L.    433. 

8.  Civ.  Code,  §  2176.  Willett  v.  Southern 
R.  Co.    [S.   C]    45   S.   E.   93. 

9.  Beede  v.  Wis.  Cent.  R.  Co.,  90  Minn.  36, 
95   N.   "W.    454. 

10.  Willett  V.  Southern  R.  Co.  [S.  C]  45 
S.   E.   93. 

11.  Tex.  &  P.  R.  Co.  V.  Kelly  [Tex.  Civ. 
App.]   74  S.  W.   343. 

la.  Evidence  of  plaintiff.  Thyll  v.  New 
Tork  &  L.  B.  R.  Co.,  92  App.  Div.  613,  87  N. 
T.  S.  345. 

13.  See  1  Curr.  L.  433. 

14.  Civ.  Code  1896,  §§  2317,  2318.,  Southern 
R.   Co.  V.   Ragsdale   [Ga.]    47   S.  B.   179.     , 

15.  Civ.  Code  1885,  §  2298.  Kavanaugh  & 
Co.  V.  Southern  R.  Co.  [Ga.]  47  S.  B.  526. 
This  remedy  may  be  waived  and  the  car- 
riers proceeded  against  on  their  common- 
law   liability.     Id. 

16.  See    1    Curr.    L.    434. 
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bility  for  negligence/^  but  may  be  invoked  when  an  aiEnnative  act  of  wrongdoing 
is  not  shown.^'  Limitations,  however,  may  have  the  efEect  of  shifting  the  burden 
of  proof  of  negligence.^*  An  express  company  taking  a  draft  for  collection  cannot 
limit  its  liability  to  that  of  an  ordinary  carrier.^"  In  the  absence  of  a  statement 
of  value,  a  limitation  thereof  is  valid,^^  and  having  limited  amount  of  its  liability, 
the  carrier  cannot  by  its  bill  of  lading  secure  the  benefit  of  insurance  on  the  ex- 
cess value  of  the  goods.'"'  An  exemption  from  liability  for  damages  by  fire,  ex- 
pressed in  the  bill  of  lading,  is  valid."'  Any  deviation  from  the  terms  of  the  con- 
tract of  carriage  will  deprive  the  carrier  of  the  benefits  of  limitations  of  liability 
therein.''* 

A  limitation,  valid  in  the  state  where  the  contract  is  made,  will  be  recognized 
in  the  state  in  .which  action  is  brought.''^  In  refusing  to  recognize"'  or  allow" 
contracts  limiting  liability,  a  state  does  not  regulate  interstate  commerce. 


17.  Paul  V.  Pa.  R.  Co.  [N.  J.  Law]  57  A. 
139.  Clause  "Subject  to  delay"  in  contract 
of  shipment  of  perishable  goods  cannot  be 
given  such  effect.  Parker  v.  Atlantic  Coast 
Line  R.  Co.,  133  N.  C.  335,  45  S.  E.  658. 
Limitation  respecting  operation  of  side  track 
held  not  one  as  carrier.  Mann  v.  Pere  Mar- 
quette R.  Co.  [Mich.]  97  N.  W.  721.  Such 
an  exemption  is  invalid,  though  there  is  a 
statute  imposing  a  penalty  for  failure  to 
transport  in  a  certain  time  in  the  absence  of 
agreement  [Code,  §  1967].  Parker  v.  Atlan- 
tic Coast  Line  R.  Co.,  133  N.  C.  335,  45  S.  B. 
658. 

18.  Hlrsoh  V.  New  York  Dispatch  &  D. 
Co.,  86  N.  T.  S.  198. 

19.  Injury  from  wet.  Thyll  v.  New  York 
&  L.  B.  R.  Co.,  92  App.  Div.  513,  87  N.  T.  S. 
345.  A  contract  exempting  liability  for  wet 
places  on  the  shipper  the  burden  of  estab- 
lishing a  specific  act  of  negligence  on  the 
part  of  the  carrier,  the  proximate  cause  of 
the  Injury.  Id.,  84  N.  T.  S.  175.  Showing 
of  loss  by  fire  in  freight  house  is  not  suffi- 
cient. Van  Akin  v.  Erie  R.  Co.,  92  App.  Div. 
23,  87  N.  Y.  S.  871.  Contract  "Subject  to  de- 
lay" does  not  shift  the  burden  from  the  car- 
rier of  showing  due  diligence.  Parker  v. 
Atlantic  Coast  Line  R.  Co.,  133  N.  C.  335,  45 
S.   E.   658. 

20.  Cannot  limit  amount  of  liability  for 
taking  check  instead  of  cash.  Cowling  v. 
American  Exp.  Co.,  102  Mo.  App.  366,  76  S. 
W.  712. 

SI.  Wilson  V.  Piatt,  84  N.  Y.  S.  143.  Ex- 
press receipt  stamped  by  messenger  "value 
asked  and  not  given"  effectively  limits  value 
to  amount  stated  therein.  Limitation  to  $50 
unless  greater  value  is  stated  and  in  ab- 
sence of  gross  negligence  or  fraud  becomes 
effective.  Bernstein  v.  Weir,  40  Misc.  635, 
83  N.  Y.  S.  48. 

22.  Pa.  R.  Co.  V.  Burr  [C.  C.  A.]  130  F. 
847. 

23.  Though  the  option  to  ship  under  the 
common-law  liability  was  not  presented  to 
the  shipper.  Cau  v.  Tex.  &  P.  R.  Co.,  194 
U.  S.  427,  24  S.  Ct.  663. 

24.  Cleveland,  C,  C.  &  St.  L.  R.  Co.  v. 
Potts  &  Co.    [Ind.  App.]    71  N.  E.   685. 

25.  Limitation  of  liability  for  fire  in  con- 
tract made  in  Illinois  to  carry  to  Kentucky 
will  be  recognized  in  Kentucky,  though  in- 
valid under  Const.  §  196,  the  loss  having  oc- 
curred in  Illinois.  Cleveland,  C,  C.  &  St.  L. 
R  Co.  v.  Druien  [Ky.]  80  S.  W.  778.  A  con- 
tract for  shipment  from  Illinois  to  Missouri 


made  in  Illinois  is  to  be  construed  by  the 
law  of  that  state.  Nenno  v.  St.  Louis  &  S. 
F.  R.  Co.   [Mo.  App.]   80  S.  W.   24. 

NOTE.  Conflict  of  laTvs  as  to  carriers'  con- 
tracts UnUtlng  liability:  The  validity  of  a 
stipulation  limiting  the  carrier's  common- 
law  liability,  in  a  contract  of  carriage  from 
one  state  or  country  to  another,  is  to  be  de.- 
termined  by  the  law  of  the  place  where  the 
contract  was  made  and  the  transportation 
commenced,  without  reference  to  the  law  of 
the  place  of  destination,  or  of  the  place 
where  the  alleged  breach  of  contract  or  loss 
or  injury  occurred.  This  rule  is  said  to 
have  been  applied  in  the  following  cases 
where  the  question  was  as  to  the  right  of 
a  common  carrier  to  limit  its  common-laTV 
liability  by  excepting  losses  or  Injuries  not 
due  to  negligence.  The  Henry  B.  Hyde,  82 
F.  681  (valid) ;  Hale  v.  N.  J.  Steam  Nav.  Co., 
15  Conn.  546,  39  Am.  Deo.  398  (invalid); 
Camp  V.  Hartford  &  N.  Y.  Steamboat  Co.,  43 
Conn.  340  (valid) ;  Western  &  A.  R.  Co.  v. 
Exposition  Cotton  Mills,  81  Ga.  522,  7  S.  E. 
916,  2  L.  R.  A.  102  (valid);  St.  Joseph  &  G. 
I.  R.  Co.  V.  Palmer,  38  Neb.  463,  56  N.  W. 
957,   22   L.   R.   A.    335    (Invalid). 

The  same  rule  has  been  applied  as  to 
stipulations  limiting  liability  for  negligent 
loss  or  Injury,  though  in  the  oases  here  cited 
it  seems  to  have  been  tacitly  assumed  that 
such  stipulations  were  not  so  opposed  to  the 
public  policy  of  the  forum  that  enforcement 
would  be  refused,  even  though  valid  where 
made.  Liverpool  &  G.  W.  Steam  Co.  v. 
Phoenix  Ins.  Co.,  129  U.  S.  397,  9  S.  Ct.  469, 
32  Law.  Ed.  788  (invalid) ;  Mexican  Nat.  R. 
Co.  v.  Jackson  [C.  C.  A.]  118  F.  549;  111.  Cent. 
R.  Co.  V.  Beebe,  174  111.  IS,  50  N.  E.  1019,  43 
L.  H,  A.  210  (Invalid).  But  the  Federal 
courts  refuse  to  enforce  such  stipulations, 
without  regard  to  their  validity  where  the 
contract  was  made,  on  the  ground  that  they 
are  opposed  to  the  public  policy  of  the 
United  States.  The  Kensington,  183  U.  S. 
263,  22  S.  Ct.  102,  46  Law.  Ed.  190;  The  Iowa. 
50  F.  561;  The  Hugo,  57  F.  403  (affirmed  in 
168  U.  S.  104,  18  S.  Ct.  12,  without  passing 
on  point  in  question);  The  New  England, 
110  F.  415.  It  is  unnecessary  to  invoke  the 
public  policy  of  the  United  States  in  passing 
on  stipulations  to  which  the  Harter  act  ap- 
plies, as  in  such  case  that  act  governs.  See 
Knott  v.  Botany  Worsted  Mills,  179  U.  S. 
69,    21   S.   Ct.   30,   45  Law.   Ed.   90. 

The  same  general  rule,  first  stated  in  this 
note,  has  also  been  applied  in  cases  passing 
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Necessity  and  sufficiency  of  agreement  between  carrier  and  shipper." — Limi- 
tations in  the  bill  of  lading  must  be  distinctly  brought  to  the  shipper's  notice  in 
order  that  a  contract  may  result  from  his  nondissent.^'  Where  the  shipper  has 
possession  of  and  fills  out  his  own  shipping  receipts,  there  is  a  special  contract." 
A  limitation  of  common-law  liability  must  be  on  consideration,'^  which  is  not  pre- 
sumed,"^ but  a  lack  of  independent  consideration  expressed  in  the  bill  will  not 
avoid  such  provision  if  the  contract  be  entire.^' 

§  13.  Public  records  of  traffic. — The  names  and  addresses  of  consignor  and 
consignee  are  "marks"  which  must  be  recorded  by  carriers  before  delivering  liquors 
to  nonlicense  towns  in  Massachusetts."* 

§  13.  Remedies  and  procedure.^^  Timely  notice  or  suit. — Provisions  in 
bills  of  lading,  requiring  notice  of  claims  to  be  presented  and  actions  for  damages 
to  be  brought  within  a  certain  time,  are  generally  held  to  be  valid  conditions  preced- 
ent," but  this  rule  does  not  apply  to  cases  where  there  has  been  a  conversion  of 
the  goods.""  Provision  for  timely  claim  is  waived  by  acceptance  of  informal  no- 
tice and  refusal  of  payment  on  other  grounds.'* 

Persons  who  may  swe." — A  consignee  who  is  injured  may  sue  on  a  contract 
with  his  consignor,**  and  must  sue  when  title  has  passed  to  him.*^  Banlcers  to 
whom  a  draft  with  bill  of  lading  attached  is  forwarded  for  collection,  by  becoming 
responsible  for  the  freight,  are  entitled  to  complain  of  a  conversion  by  the  car- 
rier,*^ but  the  consignors  on  election  to  hold  the  bank,  for  negligence  in  surrender- 
ing control  of  the  shipment,  cannot.*'  An  action  for  a  breach  of  a  special  rate 
contract  during  lifetime  of  the  promisee  could  be  maintained  only  by  his  executors 


on  the  validity  of  stipulations  Umiting  tho 
amount  of  the  carrier's  liability.  Pac.  Exp. 
Co.  V.  Foley,  46  Kan.  457,  26  T.  665,  12  L.  R. 
A.  799  (valid)  ;  Ohio  &  M.  R.  Co.  v.  Tabor,  98 
Ky.  503,  32  S.  W.  168,  36  S.  W.  IS,  34  L.  R.  A. 
686,  688  (invalid).  The  general  rule  will  be 
defeated  where  the  court  takes  the  position 
that  the  limitation  passed  upon  Is  contrary 
to  the  public  policy  of  the  forum  and  hence 
invalid.  Chicago,  B.  &  Q.  H.  Co.  V.  Gardiner, 
51  Neb.  70,  70  N.  W.  508.  None  of  the  cases 
cited  In  this  note  in  support  of  the  general 
rule  makes  any  distinction  based  on  the  place 
of  the  loss  or  injury,  and  In  some  It  ex- 
pressly appeared  that  the  loss  or  injury  oc- 
curred outside  the  jurisdiction  of  the  state 
in  which  the  contract  was  made  and  the 
transportation  commenced.  For  other  cita- 
tions and  full  discussion  see  note  to  Hughes 
V.  Pa.  R.  Co.  (202  Pa.  222,  51  A.  990)  in  63 
L.  R.  A.   513. 

26.  Limitation  of  amount  of  liability  for 
negligence  In  a  contract  of  interstate  car- 
riage. Pa.  R.  Co.  V.  Hughes,  191  U.  S.  477, 
24  S.  Ct.  132. 

27.  Limitation  of  liability  beyond  its  line 
on  entering  into  a  through  contract  [Rev. 
St.  1899,  §  914].  Western  Sash  &  D.  Co.  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  177  Mo.  641,  76  S. 
W.  998. 

28.  See  1  Curr.  L.  435. 

29.  Limitation  of  value  recoverable  stamp- 
ed across  face.  Doyle  v.  Baltimore  &  O.  R. 
Co.,  .126  F.  841.  No  contract  arises  from  re- 
ceipt where  the  shipper  cannot  read  and  his 
attention  is  not  called  to  a  limitation  of 
.'imount,  the  receipt  being  merely  handed  to 
him.  Pompllj  v.  Manhattan  Delivery  Co.,  84 
N.  T.  S.  230. 


30.  Bernstein  v.  Weir,  40  Misc.  635,  S3  N. 
T.   S.   4S;   Wilson  v.  Piatt,   84  N.  Y.   S.   143. 

31.  Limitation  of  liability  for  fire  where 
not  In  consideration  of  less  rate,  or  no  rate 
is  agreed  on,  there  was  held  to  be  no  con- 
sideration. Phoenix  Powder  Mfg.  Co.  v.  Wa- 
bash R.  Co.,  101  Mo.  App.  442,  74  S.  W.  492. 
Where  the  rate  is  the  usual  one,  "owner's 
risk,"  an  additional  exemption  under  a 
ola^use  "subject  to  delay"  is  without  consid- 
eration. Perishable  fruit.  Parker  v.  Atlan- 
tic Coast  Line  R.  Co.,  133  N.  C.  335,  45  S.  B. 
658. 

32.  Phoenix  Powder  Mfg.  Co.  v.  Wabash 
R.  Co..  101  Mo.  App.  442,  74  S.  W.  492. 

33.  Principal  consideration  suffices, 
though  the  carrier  may  have  had  but  one 
rate.  Cau  v.  Tex.  &  P.  R.  Co.,  194  U.  S.  427, 
24  S.  Ct.  663. 

34.  Rev.  Laws,  c.  100,  §  50.  Com.  v.  Shea 
[Mass.]    69  N.  E.   1066. 

35.  See  1  Curr.  L.  436. 

86.  Cleveland,  etc.,  R.  Co.  v.  Potts  &  Co. 
[Ind.  App.]  71  N.  B.  685.  Such  Is  not  avail- 
able to  a  connecting  carrier.  Grayson  Coun- 
ty Nat.  Bank  v.  Nashville,  etc.,  R.  Co.  [Tex. 
Civ.   App.]    79    S.    W.    1094. 

37.  Provision  requiring  claim  to  be  made 
within  ten  days  rendered  Invalid  by  misde- 
livery of  goods  Cleveland,  etc.,  R.  Co.  v. 
Potts    &    Co.    [Ind.    App.]    71    N.    B.    685. 

38.  Frankfurt  v.  Weir,  40  Misc.  683,  83 
N.   Y.   S.   112. 

3».     See   1   Curr.   L.   436. 

40.  Burriss  v.  Mo.  Pac.  R.  Co.  [Mo.  App.] 
78   S.  W.    1042. 

41.  Frankfurt  v.  Weir,  40  Misc.  683,  83  N. 
Y.    S.    112. 

42.  43.  Gulf,  etc.,  R.  Co.  v.  North  Tex. 
Grain  Co.  [Tex.  Civ.  App.]   74  S.  W.  567. 
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as  personal  representatives.**  Statutory  remedies  avail  only  the  parties  withui 
the  statute.*"* 

Particular  remedies  available. — ^When  a  carrier  having  possession  declines  to 
deliver  to  the  person  having  title,  replevin  will  lie.*'  Under  the  Code  in  North 
Carolina,  it  is  not  material  whether  suit  is  brought  in.  assumpsit  Or  in  case  for  loss 
from  delay  in  transmission.*^  The  penalty  for  delay  in  paying  damage  is  now 
abolished  in  South  Carolina.*' 

Venue*^  in  the  absence  of  statute  is  determined  by  ordinary  rules.""  By  some 
statutes,  connecting  carriers  on  through  contracts  may  be  sued  jointly  in  a  county 
where  any  one  is  found.^^  The  venue  of  an  action  in  Georgia  for  failure  to  trace 
freight,  or  to  inform  the  owner  by  which  of  connecting  carriers  it  was  lost,  is  the 
county  where  the  principal  place  of  business  of  the  initial  carrier  is  located."^ 

Pleading,  proofs,  and  evidence.^^ — The  complaint  must  not  declare  on  alter- 
natively distinct  causes  of  action  against  the  defendant  as  through  carrier  and  con- 
necting carrier.^*  In  an  action  against  a  railroad  company  to  recover  for  viola- 
tion of  its  duty  as  a  common  carrier,  plaintiff  is  not  required  to  plead  or  prove  the 
written  contract  under  which  the  shipment  was  made.'"  If  a  special  contract  be 
declared  on,  the  existence  of  the  consideration  therein  stated  cannot  be  d^ed,°° 
the  party  being  bound  by  a  bUl  of  lading  as  set  out  unless  he  avoids  such  result 
by  his  pleading,^'  but  a  suit  on  a  contract  evidenced  by  a  bill  of  lading  does  not 
prevent  denial  of  validity  of  restrictive  clauses."'  When  the  suit  is  tortwise,  the 
duty  to  carry  must  be  well  pleaded."'  Plaintiff  in  trover  must  show  title.'"  Neg- 
ligence must  be  pleaded  to  a  legal  conclusion,'^  but  not  by  setting  out  f  acts.'^ 

Under  general  denial  to  the  consignee's  action,  freight  cannot  be  allowed  nor 
money  paid  the  consignor  recouped.'* 


44.  Sullivan  v.  Louisville  &  N.  H.  Co..  138 
Ala.  650,  35  So.  694.  Such  a  contract  la  one 
for  the  performance  of  services  and  not  for 
the   payment   of   money.      Id. 

45.  Under  Gen.  St.  1901,  |  5943,  only  the 
consignee,  his  heirs  or  assigns  can  recover 
for  shortage  of  grain  shipped.  Owner  and 
consignor  cannot.  'Weber  v.  Chicago,  etc., 
R.  Co.  [Kan.]  77  P.  533.  See  Railway  Co.  v. 
Simonson,  64  Kan.  802,  68  P.   653. 

46.  Pub.  St.  1901,  c.  241,  §  2.  Hart  V.  Bos- 
ton &  M.  R.  R.  [N.  H.]  56  A.  920.  See  article 
Replevin,   2   Curr.  L.   1514. 

47.  Parker  v.  Atl.  Coast  Line  R.  Co.,  133 
N.  C.  335,  45  S.  B.  658. 

48.  Code  1902,  §  1711,  providing  that  car- 
riers shall  be  liable  for  breakage,  and  if 
they  refuse  to  pay  for  60  days,  for  a  pen- 
alty In  addition,  was  repealed  by  Acts  1903, 
p.  81.  Johnson  V.  Southern  R.  Co.  [S.  C] 
48    a.   B.    260. 

49.  See  1  Curr.  L.  436. 

50.  See  article  Venue,  2  Curr.  L.  2000,  es- 
pecially p.  2002,  n.  29-34,  p.  2003,  n.  52-62. 

51.  Plea  containing  practical  denial  of  a 
through  contract  held  sufficient  to  entitle 
defendant,  one  of  connecting  carriers,  to  be 
sued  In  another  county  [Rev.  St.  1895,  art. 
331a].  Tex.  &  P.  R.  Co.  v.  Lynch  [Tex.]  75 
S    W    486.     See,   also,   2   Curr.   L.   2004,   n.   62. 

'.52.  Clv.  Code  1895,  §§  2317,  2318.  MoCaU. 
V.   Central  of  Ga.   R.  Co.   [Ga.]   48  S.   B.   157. 

53.  See    1    Curr.    L.    436. 

54.  Ixjuisville  &  N.  R.  Co.  v.  Duncan,  137 
Ala.   446,   34  So.   988. 

55.  Is  matter  of  defense.  Empire  State 
Cattle  Co.  V.  Atchison,  etc.,  R.  Co.,  129  P. 
480. 


56.  In  an  action  on  a  contract  of  car- 
riage, providing  for  release  from  liability  In 
transportation  of  a  circus  train  in  consider- 
ation of  a  reduced  rate,  an  allegation  that 
the  statement  therein  that  such  reduced  rate 
was  given  is  false,  is  demurrable.  Wilson  t. 
Atl.    Coast    Line    R.    Co.,    129    F.    774. 

57.  Complaint  in  action  for  damages  to 
machinery  due  to  misdelivery,  held  suffi- 
cient on  denyirrer,  there  being  an  allegation 
that  the  bill  of  lading  on  which  carrier  re- 
lied was  not  delivered  until  after  the  loss. 
Cleveland,  etc.,  R.  Co.  v.  Potts  &  Co.  [Ind. 
App.]    71    N.    B.    685. 

58.  Phoenix  Powder  Mfg.  Co.  v.  Wabash 
R.  Co.,  101  Mo.  App.  442,  74  S.  "W.  492. 

59.  In  an  action  in  tort  for  Injuries  to 
such  train,  a  petition  alleging  such  contract 
as  a  matter  of  inducement  only,  and  that 
the  same  was  void,  and  that  it  was  a  part  of 
the  railroad's  duty  as  a  carrier  to  transport 
circuses,  is  demurrable.  Carrier  not  obliged 
to  transport  such  trains  and  hence  may  con- 
tract against  liability.  Wilson  v.  Atl.  Coast 
Line  R.   Co.,  129  F.  774. 

60.  "Was  then  and  alwa,ys  has  been  prop- 
erty of  plaintiff"  suffices.  Cleveland,  etc, 
R.  Co.  v.  Potts  &  -Co.  [Ind.  App.]  71  N.  B.  685. 

61.  Petition  held  insufficient  to  fix  lia- 
bility for  failure  of  carrier  to  Inform  con- 
necting carriers  that  goods  were  consigned 
to  the  shipper's  order.  St.  Louis  &  S.  3?.  R. 
Co.   V.   Miller   [Tex.   Clv.   App.]    79   S.   W.   43. 

62.  Unreasonable  and  long  delay  of 
freight.  Ala.  &  V.  R.  Co.  v.  Pounder  [Miss.] 
35    So.    155. 

63.  Frazier  v.  Atchison,  etc.,  R.  Co.  [Mo. 
App.]   78  'S.  W.  679. 
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The  plaintiff  mtist,  according  to  his  allegations,'*  prove  every  material  issue" 
by  evidence  legally  sufficient/^  and  the  carrier  must  do  the  same  as  to  defenses.*^ 
Cases  illustrating  these  general  rules  are  cited.  The  burden  is  cast  on  carrier  by 
a  showing  of  good  condition  on  delivery  to  it  and  damage  while  in  its  possession.'^ 
A  presumption  of  ownership  of  goods  arises  from  production  of  a  bill  of  lading 
with  draft  attached  bearing  an  unrestricted  indorsement.'"  The  consignee,  if  a 
buyer,  need  not  show  payment  of  purchase  price  in  order  to  sue  for  conversion." 
To  avail  of  a  limitation  the  carrier  must  prove  such  freedom  from  f aidt  as  it  ex- 
acts.''^ 

The  ordinary  rules'*  as  to  admissions,  hearsay,'*  and  best  evidence,'*  apply. 
Obvious  conditions  are  relevant  to  show  n-egligence,"  but  customs  bearing  on  a 
matter  posterior  to  the  wrong  are  immaterial." 

Instructions.'''' — ^Eecent  holdings  on  form  and  sufficiency,"  and  the  appropri- 
ateness or  necessity"  of  particular  charges,  are  collected  in  the  note. 


64.  Tarlancei  AUeg-ation  of  negligent  de- 
struction of  a  package  and  evidence  of  de- 
struction by  a  fire  not  attributable  to  neg- 
ligence. Farr  v.  Adams  Exp.  Co.,  100  Mo. 
App.  574,  75  S.  W.  183.  Complaint  In  the 
Code  form  on  a  bill  of  lading,  proof  of  a 
bill  containing  special  limitations,  not  a 
variance.  Nashville,  etc.,  R.  Co.  v.  Cody,  137 
Ala.   597,   34   So.   1003. 

65.  Where  it  was  alleged  that  the  car- 
rier received  goods,  but  neither  delivered 
them  to  the  consignee  nor  returned  them 
to  the  consignor,  a  general  denial  put  both 
receipt  and  nondelivery  in  issue.  Brooks  v. 
Del..  D.  &  W.  R.  Co.,  88  N.  T.  S.  961.  Proof 
of  date  of  consignee's  refusal  Is  essential  in 
action  for  failure  to  notify  of  refusal.  Mo., 
etc.,  R.  Co.  V.  Jenkins  ITex.  Civ.  App.]  80 
S.  W.  428. 

66.  Sufficiency  of  evidences  To  shOTT  neg- 
ligence of  final  carrier.  Thyll  v.  New  York 
&  D.  B.  R.  Co.,  92  App.  Div.  513,  87  N.  T.  S. 
345.  To  show  Injury  from  frost  due  to 
negligence  of  last  of  connecting  carriers. 
Beede'  v.  Wis.  Cent.  R.  Co.,  90  Minn,  36,  95 
N.  W,  464.  To  support  recovery  for  freight 
burned.  Ft.  Worth  &  D.  C.  R.  Co.  v.  Gar- 
rison CTex.  Civ.  App.]  79  S.  W.  611.  To 
show  negligence  In  falling  to  give  notice  of 
arrival  and  failing  to  place  goods  in  cold 
storage.  Pa.  R.  Co.  v.  Naive  [Tenn.]  79  S. 
W.    124. 

To  prove  contract  i  Written  contract  to 
ship  to  St.  Louis  Is  not  conclusive  against 
contract  established  by  other  evidence  to 
carry  to  East  St.  Louis,  the  petition  alleg- 
ing such  a  contract,  but  not  stating  whether 
written.  Mo.,  etc.,  R.  Co.  v.  Storey  ITex. 
Civ,   App.]    75    S.    W.    847. 

To  prove  misdelivery:  Injury  to  machin- 
ery due  to  misdelivery.  Cleveland,  etc.,  R. 
Co.  V.  Potts  &  Co.    [Ind.  App.]    71  N.   E.   685. 

To  prove  failure  to  notify:  Statements 
by  the  carrier's  clerk  that  lie  had  mailed 
three  notifloations  are  not  rebutted  by  the 
simple  statement  of  the  consignee's  clerk 
that  he  had  never  received  notification.  Roth 
Clothing  Co.  V.  Me.  S.  S.  Co.,  88  N.  T.  S.  987. 

67.  Proof  of  occasional  acceptance  of  bills 
of  lading  by  a  shipper  cannot  overcome  posi- 
tive proof  of  the  nonacceptance  of  the  bill 
In  question.  Cleveland,  etc.,  R.  Co.  v.  Potts 
&  Co.   rind.  App.]    71  N.  B.   685. 

68.  Pa.  R.  Co.  V.  Naive  ITenn.]  79  S.  W. 
124.  Where  a  carrier  receives  property  in 
good    condition    and    returns    it    broken,    he 


has    the    burden    to     show     no    negligence. 
Hoffberg  v.  Bumford,   88  N.  T.  S.  940. 

69.  Wlllard  Mfg.  Co.  v.  Tlerney.  133  N.  C. 
630,   45    S.    E.   1026. 

70.  To  impose  such  burden  It  must  be 
first  shown  that  title  could  not  pass  until 
payment.  Evidence  held  to  authorize  suit. 
Frazler  v.  Atchison,  etc.,  R.  Co.  [Mo.  App.] 
78   S.  W.   679. 

71.  Liability  for  damage  caused  by  Are. 
Cau  V.  Tex.  &  P.  B.  Co.,  194  TJ.  S.  427,  24  S.  Ct. 
663. 

72.  See  generally,  Evidence,  1  Curr.  L. 
1136.  Consult  Negligence,  2  Curr.  L.  996. 
Evidence  of  damage  see  post,  this  section. 
Where  an  insurer  sues  for  goods  burned,  it 
cannot  be  shown  that  the  plaintiff  with  other 
companies  had  made  a  level  rate  on  the  shed 
in  which  the  goods  were  stored,  together 
with  other  sheds  as  an  admission  by  plain- 
tiff of  the  absence  of  negligence.  Judd  v. 
New  York  &  T.  S.  S.  Co.  [C.  C.  A.]  128  F.  7. 
A  letter  from  the  agent  of  an  initial  carrier 
is  not  evidence  against  a  connecting  carrier 
of  the  good  condition  of  goods  on  delivery 
to  it.  Thyll  V.  New  York  &  L.  B.  R.  Co.,  84 
N.  Y.  S.  175. 

73.  Statements  of  watchmen  after  fire 
and  termination  of  employment  by  defend- 
ant, as  to  cause  of  flre,  are  not  admissible 
as  res  gestae.  Marande  v.  Tex.  &  P.  R.  Co. 
[C.    a    A.]    124    F.    42. 

74.  Press  copies  of  way  bills  are  not  best 
evidence  unless  originals  are  shown  to  be 
destroyed  or  the  person  making  the  copies 
and  original  is  dead.  Act  between  third 
persons.  Haas  v.  Chubb,  67  Kan.  787,  74  P. 
230. 

7B.  On  negligence  in  storing  goods  in  an 
unsafe  place,  condition  of  neighboring  build- 
ings may  be  shown,  together  with  city  ordi- 
nance prohibiting  smoking  in  the  vicinity. 
Judd  V.  New  York  &  T.  S.  S.  Co.,  130  F.  991. 

76.  In  an  action  for  conversion,  where 
the  carrier  has  regained  possession  and 
stored  the  freight,  evidence  of  a  custom  so 
to  store  is  immaterial.  Marshall  &  M.  Grain 
Co.  V.  Kan.  City,  etc.,  R.  Co.,  17«  Mo.  480, 
75   S.  W.    638. 

77.  See  1  Curr.  L.  438. 

78.  Instructions  held  properly  to  submit 
the  effect  of  a  statute  (3  Starr  &  C.  Ann.  St. 
1896  [2nd  Ed.]  p.  3277),  prohibiting  attaching 
of  burden  cars  to  rear  of  passenger  trains  on 
contract  to  haul  car  of  scenery.  JU.  Cent. 
R.  Co.  V.  Byrne,  205  111.   9,   68  N.  B.  720.     In- 
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Damages.^" — ^Damages  for  delay  may  be  measured  by  dimimition  in  value'' 
or  value  of  use.'^  On  wrongful  delivery,  the  measure  of  damages  is  the  market 
value  less  charges,  also  any  special  damage  which  might  have  been  foreseen.'*  On 
failure  to  give  shipper  notice  of  a  refusal,  the  carrier  is  liable  for  decline  in  the 
market  value  from  the  time  at  which  by  ordinary  care  it  could  have  given  notice 
to  the  consignor,'*  or  when  notice  is  not  imtil  unreasonable  time  after  return, 
for  the  difference  in  value  at  time  of  notice  and  at  time  and  place  when  delivery 
should  have  been  made."  If  settlement  is  to  be  on  terms  made  by  an  interme- 
diary, his  decision  and  not  ordinary  rules  governs."  Value  and  damages  are 
proved  as  in  other  cases."  Newspapers  admitted  to  show  "the  condition  of  the 
market"  may  be  read  to  show  existence  of  a  strike  and  acts  of  the  carrier  with 
regard  to  it." 

§  14.  Freight  and  other  charges.^" — The  power  of  a  state  to  regulate  rates 
does  not  extend  to  rates  on  interstate  commerce.""  In  the  absence  of  special  con- 
tract, an  agreement  for  usual  freight  rate  is  implied.*'     After  classification  and  ac- 


struction  as  to  ivhen  llablUtr  of  carrier  ter- 

minateil  held  properly  refused  as  assuming 
matter  in  dispute.  Pa.  R.  Co.  v.  Naive 
[Tenn.]  79  S.  W.  124.  Instructions  In  an 
action  for  goods  lost,  •which  imply  that  a 
bin  of  ladins  not  assented  to  or  accepted  by 
the  shipper  and  consigning  the  goods  to  a 
different  point  than  that  designated  by  him 
is  binding  on  hlih,  are  erroneous.  Cleve- 
land, etc.,  R.  Co.  V.  Potts  &  Co.  [Ind.  App.] 
71    N.    E.    685. 

T9.  Evidence  held  not  to  require  instruc- 
tion as  to  liability  for  delivery  witliont 
prodnction  of  bill  of  lading.  Mo.,  etc.,  R. 
Co.  V.  Jenkins  [Tex.  Civ.  App.]  80  S.  W.  428. 
A  charge  that  ears  are  to  be  famished 
witliin  a  reasonable  time  Is  not  harmful, 
though  there  is  no  evidence  that  cars  were 
to  be  furnished  as  needed  as  averred  in  the 
complaint.  Outland  v.  Seaboard  Air  Line  R. 
Co.,  134  N.  C.  350,  46  S.  E.  735.  Instruction  as 
to  duty  of  carrier  to  ship  in  reasonable  tini« 
held  not  required  by  pleadings  or  evidence 
in  action  for  failure  to  notify  of  refusal  by 
consignee.  Mo.,  etc.,  R.  Co.  v.  Jenkins  [Tex. 
Civ.  App.]  80  S.  W.  428.  Where  there  are 
two  theories  of  liability  for  fire,  one  based 
on  the  care  required  of  defendant  as  a  rail- 
road, and  one  as  carrier,  defendant  is  en- 
titled to  have  the  issue  of  contributory 
uesligence  submitted.  Mo.,  etc.,  R.  Co.  v. 
Beard  [Tex.  Civ.  App.]  78  S.  W.  253.  Where 
an  indorsement  of  a  bill  of  lading  "subject 
to  delay"  is  without  legal  effect,  it  is  not 
prejudicial  to  the  carrier  to  submit  wheth- 
er the  goods  were  shipped  under  apeclai 
contract.  Parker  v.  Atl.  Coast  Line  R.  Co., 
133   N.   C.   335,    45   S.  E.    658. 

80.  See  generally,  article  Damages,  1 
Curr.   L.    833. 

81.  Difference  in  condition  on  arrival  and 
condition  in  which  they  should  have  arrived. 
Potatoes.  Admissibility  of  evidence  consld- 
pred.  Garllngton  v.  Ft.  Worth,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  78  S.  W.  368.  Is  the  differ- 
ence between  the  value  at  the  time  they 
ought  to  have  been  delivered  and  at  the 
time  of  delivery.  Merchandise.  Roth  Cloth- 
ing Co.  V.  Me.  S.  S.  Co.,  88  N.  T.  S.  987. 

82.  Household  goods.  Mo.,  etc.,  R.  Co.  v. 
Clifton  [Tex.  Civ.  App.]   80  S.  W.  386. 

On  failure  to  haul  theatrical  scenery  in 
time  for  a  performance,  the  nature  of  plain- 
tiff's business  and  his  profits  for  a  reasona- 


ble time  prior  to  the  time  of  violation  of  the 
contract  may  be  considered  on  the  question 
of  damages.  111.  Cent.  R.  Co.  v.  Byrne,  205 
111.    9,    68    N.    B.    720. 

83.  Thus  in  case  of  knowledge  of  a  con- 
tract to  be  fulfilled.  Grayson  County  Nat. 
Bank  v.  Nashville,  etc.,  R.  Co.  [Tex.  Civ. 
App.]     79    S.    W.     1094. 

84.  Mo.,  etc.,  R.  Co.  v.  Jenkins  [Tex.  Civ. 
App.]    80  S.   W.    428. 

85.  Roth  Clothing  Co.  v.  Me.  S.  S.  Co.,  86 
N.    Y.    S.    25. 

86.  Agreement  whereby  party  made  agent 
of  carrier  settle  for  damages  suffered  by  con- 
signee on  account  of  nondelivery  of  goods, 
held  to  take  case  out  of  general  rule  as  to 
damage  for  loss  of  goods,  and  to  bind  carrier 
to  pay  amount  agreed  upon  in  addition  to 
value  of  goods.  Cleveland,  etc.,  R.  Co.  v. 
Potts  &  Co.  [Ind.  App.]  71  N.  B.  685. 

87.  See  Damages,  1  Curr.  L.  833.  On  mar- 
ket value,  price  at  which  goods  were  actu- 
ally sold  is  admissible.  Garlington  v.  Ft. 
Worth  &  D.  C.  R.  Co.  [Tex.  Civ.  App.]  7J  S. 
W.  368.  In  action  for  injuries  to  bees  in 
transportation,  plaintiff,  who  was  engaged 
in  the  business,  held  competent  to  testify 
as  to  the  amount  of  damages  sustained.  In- 
ternational, etc.,  R.  Co.  V.  Aten  [Tex.  Civ. 
App.]   81  S.  W.  346. 

88.  Perishable  fruit.  Parker  v.  Atl.  Coast 
Line  R.  Co.,   133  N.  C.   335,   45  S.  E.   658. 

89.  See  1  Curr.  L.  439,  for  Evidence  of  es- 
tablishment of  rates.  Rebates,  Persona  lia- 
ble, Advances.  1  Curr.  L.  440,  for  Actions 
for  freight  and  charges. 

90.  A  state  railroad  commission  is  with- 
out power  to  require  railroad  to  abolish 
"proportional  tariffs"  applying  only  to  inter- 
state or  foreign  shipments,  adopted  with 
approval  of  Interstate  Commerce  Commis- 
sion to  prevent  stopping  of  export  shipments 
of  grain  in  transit  for  purposes  of  cleaning, 
grading,  etc.  Rosenbaum  Grain  Co.  V.  Chi- 
cago, etc.,  R.  Co.,  130  F.  46.  See  full  treat- 
ment Commerce,  1  Curr.  L.  538. 

91.  A  receiving  carrier  is  not  bound  to 
transport  for  a  lower  rate  agreed  on  by  an 
initial  carrier,  by  the  mere  fact  that  it  ac- 
cepts the  shipment  which  under  the  law  It 
cannot  refuse.  Thomas  v.  Frankfort  &  C. 
R.  Co.,  25  Ky.  L.  R.  1051,  76  S.  W.  1093. 
Where  a  shipment  is  consigned  to  the 
shippers,  no  contract  as  to  rates  is  shown  by 
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ceptance  of  freight  at  a  given  rate,  the  carrier  cannot  recover  a  greater  rate  wiiJiout 
notice  on  a  reclassification,'^  but  notice  of  increase  in  accordance  with  the  interstate 
commerce  act  is  waived  by  payment  without  protest.'^  A  shipper  is  not  protected 
against  an  increase  in  rates  by  the  fact  that  he  has  a  quantity  of  goods  on  hand  for 
shipment."* 

The  consignor  is  primarily  liable  for  freight."' 

Demurrage?^ — ^A  state  regulation  of  storage  car  service  and  demurrage  charges 
is  not  void,  though  it  incidentally  affects  interstate  commerce."' 

Eeasonable  demurrage  charges  are  enforceable."^  It  is  not  discrimination  to 
charge  demurrage  for  particular  classes  of  freight  and  not  others.""  The  distance 
freight  has  to  be  hauled  from  cars  does  not  bear  on  reasonable  time  for  removal.'^ 
When  demurrage  rules  provide  that  in  case  the  proper  siding  is  full,  delivery  shall 
be  regarded  as  of  the  time  it  would  otherwise  have  been  made,  it  is  not  material 
that  the  siding  be  occupied  with  cars  of  other  consignees  having  equal  rights 
thereon."  Notice  in  addition  to  notice  of  arrival  is  not  necessary  to  impose  liability 
for  demurrage.' 

Liens  and  enforcement.* — A  carrier  can  have  a  lien  only  on  articles  toward 
which  services  are  rendered,'  but  when  several  cars  of  a  shipment  are  subject  to 
demurrage,  the  lien  of  the  entire  charge  may  be  asserted  against  one  or  more." 
The  lien  is  not  assignable.'  It  extends  to  demurrage  charges,'  advances  to  pre- 
ceding carrier,"  or  duties  on  the  goods  paid  at  a  port  of  entry  to  secure  their  pos- 
session.^" A  lien  cannot  be  had  where  goods  are  damaged  in  excess  of  charges." 
In  enforcing  liens,  statutory  conditions  must  be  complied  with.^^  When  a  sale 
is  otherwise  made,  the  carrier  is  liable  as  for  conversion.^' 

Recovery  of  overpayment}'' — One  who  pays  transfer  charges   under   protest 


the  fact  that  a  purchaser  had  required  In- 
formation as  to  rates.  Myar  v.  St.  Louis  S. 
W.   R.   Co.,   71  Ark.   552,   76  S.  W.   557. 

92.  in.  Cent.  R.  Co.  v.  Seltz,  105  111.  App. 
89. 

93.  Act  Congress  Feb.  4,  1887,  c.  104,  §  6 
(24  Stat.  380).  Strough  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  92  App.  Div.  584.  87  N.  T.  S. 
:;0.  The  reasonableness  of  a  rate  need  not 
Ije  submitted  where  voluntarily  paid  and 
there    is    no    proof.      Id. 

94.  Strough  V.  New  York  Cent.  &  H.  R.  R. 
Co..    92   App.   Div.    584.    87   N.    T.    S.    30. 

05.  Portland  Flouring  Mills  Co.  v.  Brit- 
ish  &   F.    M.    Ins.   Co.    [C.    C.   A.]    130    F.    860. 

96.     See    1    Curr.    L.    439. 

»7.  Rules  I  to  XX  of  the  Corporation 
Commission  under  Const.  1902,  §  155,  and 
Act  May  16,  1903;  Acts  1902-03-04.  p.  392. 
Atl.  Coast  Line  R.  Co.  v.  Com.  [Va.]  46  S. 
E.    911. 

98.  New  Orleans,  etc.,  R.  Co.  v.  George  & 
Co.  [Miss.]  35  So.  193.  May  be  imposed  for 
failure  to  unload  bulk  freight  from  oars 
within  a  reasonable  time.  Schumacker  v. 
Chicago  &  N.  W.  R.  Co.,  207  111.  199,  69  N.  B. 
S25. 

99.  New  Orleans,  etc.,  R.  Co.  v.  George 
&  Co.   [Miss.]   35  So.  193. 

1.  Schumacker  v.  Chicago,  etc.,  R.  Co..  207 
111.  199,   69  N.  B.  825. 

2,  3.  New  Orleans,  etc.,  R.  Co.  v.  George 
&  Co.    [Miss.]    35    So.    193. 

4.  See  1  Curr.  L.  439. 

5.  Lien  for  charges  for  hauling  other 
goods  does  not  extend  to  a  trap  driven  to 
the  depot  by  the  owner.  Taylor  v.  Smith,  87 
App.   Div.   78,   84  N.   Y.   S.   13. 


6.  New  Orleans,  etc.,  R.  Co.  v.  George  <t 
Co.   [Miss,]   35  So.  193. 

T.  Assignment  to  an  attaching  creditor  is 
not  a  defense  to  wrongful  attachment.  Ro- 
sencranz  v.  Swofford  Bros.  Dry  Goods  Co., 
175  Mo.  518,  75  S.  W.   445. 

8.  Schumacker  v.  Chicago,  etc.,  R.  Co.,  207 
111.  199,  69  N.  B.  825.  A  statutory  lien  fov 
freight  and  storage  [Code  1892,  §  2108],  New 
Orleans,  etc,  R.  Co.  v.  George  &  Co.  [Miss.j 
35  So.  193. 

9.  Thomas  v.  Frankfort  &  C.  R.  Co.,  25 
Ky.  L.  R.  1051,  76  S.  W.   1093. 

10.  This  lien  extends  to  a  final  carrier 
"who  has  advanced  such  payments  to  a  pre- 
ceding carrier  and  is  not  defeated  because 
the  Initial  carrier  wrongfully  changed  the 
bonded  destination,  occasioning  loss  when 
the  contract  of  carriage  stipulated  that  the 
carriers  should  be  liable  only  for  losses  on 
their  own  lines  and  that  there  sliould  be 
no  joint  liability.  Wabash  R.  Co.  v.  Pearce, 
192  U.   S.    179,  24   S.  Ct.   231. 

11.  Public  cartman's  statutory  lien. 
Browning  v.  Belford,  83  Apv-  Div.  144,  13 
Ann.  Cas.  154,  82  N.  Y.  S.   489. 

12.  Cartman  must  send  notice  to  bureau 
of  licenses  and  place  property  in  store  as 
designated.  Construing  N.  Y.  City  ordinance. 
Browning  v.  Belford,  S3  App.  Div.  144,  13 
Ann.  Cas.  154,  82  N.  Y.  S.  489;  Taylor  v. 
Smith,  87  App.  Div.  78,  84  N.  Y.  S.  13. 

13.  Rev.  St.  1895.  art.  328.  Gulf.  etc..  R. 
Co.  V.  North  Tex.  Grain  Co.  [Tex.  Civ.  App.] 
74  S,  W.  567.  Oats  are  not  perishable 
freight,  subject  to  sale  for  charges  on  five 
days'  notice  under  Rev.  St.  1895,  art.  331.    Id. 

14.  See   1   Curr.    L.    440. 
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cannot  recover  them  back  when  he  had  other  means  of  reaching  cars  consigned  to 
him." 

Part  III.    Carriage  of  Live  Stock. 

§  15.  Duty  to  carry  and  contract  of  carriage  generally}' — A  carrier,  though 
bound  to  furnish  cars  in  pursuance  of  a  contract/'  is  not  bound  to  furnish  the  par- 
ticular kind  of  cars  deinanded  when  others  are  suitable,^*  but  on  demand  of  a 
particular  kind  of  cars,  it  is  not  bound  to  furnish  other  suitable  ones.^*  Demand 
must  be  written  to  impose  liability  for  a  statutory  penalty.^  Ifine  days  may  be 
assumed  to  be  a  reasonable  time.^* 

Signature  of  the  contract  by  the  carrier  is  not  essential  where  the  contract 
has  been  acted  on.^'' 

A  contract  of  carriage  of  cattle  is  not  void  as  contemplating  a  violation  of  a 
quarantine  law,  imless  it  is  shown  that  the  regulations  of  such  law  could  not  have 
been  complied  with.^' 

Eeceipt  of  stock  in  the  carrier's  pens,^*  or  in  cars,^°  initiates  its  liability. 
Where  the  contract  provides  that  liability  shall  end  at  the  terminus  named,  a  parol 
agreement  for  shipment  farther  does  not  extend  the  liability.^" 

§  16.  Care  required  of  carrier}'' — The  carrier  is  liable  only  for  a  violation 
of  duty,  statutory  or  otherwise,^'  not  for  injury  necessarily  incurred,^'  or  due  to 
the  peculiar  nature  and  propensities  of  animals,^"  or  the  shipper's  negligence." 

Liability  exists  for  negligence  concurring  with  act  of  God.'* 


15.  Bernhardt  v.  Carolina  &  N.  "W.  R.  Co., 

135  N.  C.  258,  47  S.  E.  427. 

16.  See  1  Curr.  L.  440.  See  ante,  §§  4,  5, 
for  related  matter  In  carriage  of  ordinary 
freight. 

17.  Evidence  held  to  show  negligence  In 
falling  to  procure  cars.  Tex.  &  P.  R.  Co.  v. 
Powell   [Tex.  Civ.  App.]   79   S.  W.   86. 

18.  Failure  to  furnish  stable  cars  does 
not  subject  to  penalty  under  Sayles'  Civ.  St. 
1897,  art.  4497.  Tex.  &  P.  R.  Co.  v.  Barrow 
[Tex.  Civ.  Api).]   77  S.  W.   643. 

19.  Tex.  &  P.  R.  Co.  v.  Barrow  [Tex.  Civ. 
App.]    77  S.  W.   643. 

20.  Sayles'  Civ.  St.  1897,  art.  4497.  Tex. 
&  P.  R.  Co.  V.  Barrow  [Tex.  Civ.  App.]  77 
S.    W.    643. 

21.  Rev.  St.  1895,  §§  4497-4500.  Tex.  &  P. 
R.  Co.  V.  Smith  [Tex.  Civ.  App.]  79  S.  "W.  614. 

22.  Duplicate  contract  held  binding, 
though  the  name  of  the  carrier  was  affixed 
only  by  rubber  stamp,  where  it  appeared  by 
the  consignee's  signature  thereon  that  he 
had  accepted  a  pass  issued  by  the  carrier  in 
accordance  with  its  stipulations.  Burriss 
V.  Mo.  Pac.  R.  Co.   [Mo.  App.]   78  S.  W.   1042. 

23.  Tex.  Cent.  R.  Co.  v.  Pittman  [Tex.  Clv. 
App.]    79    S.    W.    847. 

24.  Lackland  v.  Chicago  &  A.  R.  Co.,  101 
Mo.  420,  74  S.  W.  505.  Instruction  as  to 
degree  of  care  a  carrier  must  exercise  to- 
ward cattle  in  its  pens  held  proper.  Ft. 
"Worth,  etc.,  R.  Co.  v.  "Waggoner  Nat.  Bank 
[Tex.  Civ.  App.]  81  S.  W.  1050. 

25.  Where  hogs  are  watered  and  loaded 
just  prior  to'  the  scheduled  time  for  the 
arrival  of  the  train  on  which  they  are  to 
be  shipped  as  directed  by  defendant's  agent, 
there  is  a  delivery  imposing  the  duty  of 
transporting  without  unreasonable  delay. 
MoCrary  v.  Mo.,  etc.,  R.  Co.,  99  Mo.  App.  518, 
74  S.  W.  2.  In  tort  no  recovery  can  be  had 
for   damages   prior   to    the    loading. 


Cattle. 


Instruction    held    proper.      Nelson    v.    Great 
Northern  R.  Co.,  28  Mont.  297,  72  P.  642. 

26.  Chicago,  etc.,  R.  Co.  v.  Carroll  [Tex. 
Civ.  App.]   81  S.  W.  1020. 

27.  See  1  Curr.  L.  440. 

28.  So  an  action  for  damages  will  He  for 
failure  to  comply  with  the  United  States 
statutes  as  to  unloading  and  resting.  "Where 
a  local  statute  provides  that  a  statutory 
penalty  shall  not  remove  a  right  of  action 
for  damages,  a  shipper  may  have  an  action 
for  damages  [Ky.  St.  1903,  §  466].  Cincin- 
nati, etc.,  R.  Co.  v.  Gregg,  25  Ky.  D.  R.  2329, 
80    S.    "W.    512. 

There  is  no  distinction  as  to  negligence 
in  the  failure  to  perform  statutory  and  other 
duties.  The  latter  must  be  established,  how- 
ever. Toledo,  etc.,  R.  Co.  v.  Beery,  31  Ind. 
App.  556,  68  N.  E.  702. 

29.  Charge  held  erroneous.  St.  Louis  S. 
W.  R.  Co.  V.  Smith  [Tex.  Civ.  App.]  77  S.  "W. 
28.  Shippers  of  live  stock  assume  the  risk 
of  unavoidable  accidents  and  delays.  Delays 
due  to  washouts.  McKenzle  v.  Mich.  Cent. 
R.  Co.  [Mich.]   100  N.  "W.  260. 

30.  Lewis  v.  Pa.  R.  Co.  [N.  J.  Law]  56  A. 
128.  Injury  to  mule  occasioned  by  his  kick- 
ing and  catching  his  foot  in  slats  of  car 
door  is  from  inherent  viciousness.  Central 
of  Ga.  R.  Co.  V.  James,  117  Ga.  832,  45  S.  E. 
223. 

31.  Shrinkage  due  to  cattle  being  placed 
in  pens  by  shipper  sooner  than  reasonably 
necessary  to  have  them  in  position  for  load- 
ing held  not  recoverable  (International,  etc., 
R.  Co.  V.  Earnest  [Tex.  Civ.  App.]  77  S.  "W. 
29),  but  where  a  carrier  invites  the  delivery 
of  cattle  to  it  for  shipment,  it  cannot  assert 
that  the  shipper  is  negligent  in  adopting  the 
means  offered.  Held  for  Jury  whether  shade 
or  shelter  should  have  been  provided  for 
hogs  awaiting  shipment.  Lackland  v.  Chi- 
cago &  A.  R.  Co.,  101  Mo.  App.  420,  74  S.  "W. 
505. 
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Rest  and  feeding. — The  shipper  need  not  demand  a  rest."  The  carrier  is  not, 
however,  under  an  absolute  duty  to  unload  stock  for  rest,  feed  and  water  on  the 
shipper's  request.'*  It  is  no  defence  for  exceeding  the  statutory  period  of  confine- 
ment that  part  of  the  period  was  while  the  cattle  were  in  the  hands  of  an  ante- 
cedent carrier.'" 

Unreasonable  delay.^' — In  the  absence  of  special  contract,'^  delivery  must  be 
in  a  reasonable  time,'^  which  is  a  jury  question.'"  There  must  be  evidence  of  the 
time  requisite  and  that  actually  cbnsumed.*"  Judicial  notice  of  increase  in  traffic 
may  be  taken."  The  carrier  is  not  liable  for  delay  anticipated  by  the  shipper,*" 
or  caused  by  him,*'  or  by  act  of  God;**  but  the  carrier  is  not  freed  from  lialDility 
for  delay  caused  by  Act  of  God,  where  with  knowledge  it  accepts  cattle  without  in- 
forming the  shipper.*" 

Time  necessarily  occupied  by  stops  as  required  by  the  Federal  statute  must 
not  be  considered  as  delay,*'  or  time  required  to  give  attention  to  cattle.*^ 


32.  Jones  v.  Minneapolis  &  St.  Ii.  R.  Co. 
[Minn.]  97  N.  W.  893.  No  liability  where 
train  is  snowbound  in  blizzard  and  cattle 
frozen  in  the  absence  of  concurring  negli- 
gence.    Id. 

33.  Southern  Pao.  Co.  v.  Arnett  [C.  C.  A.] 
126    F.    75.  '  ■  ' 

Contra,  a  carrier  is  not  chargeable  with 
the  neglect  to  afford  an  opportunity  to  feed 
and  water  live  stock,  accompanied  by  a  care- 
taker, until  it  has  been  requested  by  him 
to  do  so  and  has  refused.  McKenzie  v.  Mich. 
Cent.  R.  Co.  [Mich.]  100  N.  W.  260. 

34.  The  demand  must  be  reasonable 
[Sayles'  Ann.  Civ.  St.  1897,  art.  326;  U.  S. 
Comp.  St.  1901,  p.  2995,  §  4386].  Mo.,  etc., 
R.  Co.  V.  Clark  [Tex.  Civ.  App.]  79  S.  W. 
827.  Where  failure  to  feed  or  water  stock 
or  take  them  from  the  cars  to  rest  was  not 
alleged  as  a  cause  of  their  injury  and  there 
was  no  evidence  that  such  failure  contribut- 
ed to  their  Injury,  it  was  not  error  to  refuse 
to  charge  that  if  Injuries  resulted  from  their 
being  left  in  the  cars  for  28  hours  the  ver- 
dict should  be  for  defendant.  St.  Louis  S.  W. 
R.  Co.  V.  Lovelady  [Tex.  Civ.  App.]  81  S.  W. 
1040.  Where  no  charge  presenting  the  de- 
fense of  inherent  weakness  of  the  cattle 
was  requested,  the  carrier  could  not  com- 
plain of  the  failure  of  the  court  to  pre- 
sent  it.      Id. 

35.  Rev.  St.  U.  S.  §  4386,  punishing  con- 
finement of  cattle  more  than  28  hours.  Cin- 
cinnati, etc.,  R.  Co.  V.  Gregg,  25  Ky.  L.  R. 
2329,    80   S.   W.   512. 

36.  See  1  Curr.  D.   441. 

37.  Where  a  carrier  had  agreed  that  cat- 
tle should  be  delivered  at  its  pens  on  a 
certain  day,  it  was  liable  for  injuries  to 
them  because  of  its  negligence,  though  it 
did  not  have  notice  that  the  cattle  had  been 
placed  in  the  pens.  Evidence  held  for  the 
jury  as  to  whether  the  cattle  were  lost.  Ft. 
Worth,  etc.,  R.  Co.  v.  Waggoner  Nat.  Bank 
[Tex.   Civ.   App.]    81   S.   W.    1050. 

38.  Bosley  v.  Baltimore  &  O.  R.  Co.  [Va.] 
46  S.  B.  613;  Southern  R.  Co.  v.  Railey  Bros. 
[Ky.]  80  S.  W.  786.  A  common  carrier  is 
bound  to  transport  live  stock  only  with 
reasonable  dispatch.  Delays  due  to  wash- 
outs. McKenzie  v.  Mich.  Cent.  R.  Co.  [Mich.] 
100  N.  W.  260.  It  is  the  duty  of  a  carrier  to 
transport  live  stock  with  reasonable  dis- 
patch, in  view  of  the  character  of  the  ship- 

3  Curr.  Law — 39. 


ment  and  its  liability  to  Injury  from  de- 
tention. St.  Louis  S.  W.  R.  Co.  V.  Hunt 
[Tex.  Civ.  App.]  81  S.  W.  322.  A  charge  that 
if  the  carrier  used  ordinary  care  to  transport 
stock  with  reasonable  dispatch.  Ignoring 
the  question  whether  it  was  properly  han- 
dled, the  failure  to  use  ordinary  care  in  the 
latter  respect  being  one  of  the  acts  of  neg- 
ligence alleged,  was  erroneous.  St.  Louis  S. 
W.  R.  Co.  V.  Lovelady  [Tex.  Civ.  App.]  81 
S.    W.    1040. 

88.  Bosley  v.  Baltimore  &  O.  R.  Co.  [Va.J 
46  S.  E.  613.  Unreasonableness  of  delay  andi 
cause  of  shrinkage  of  cattle.  Chinn  v.  Chi-, 
cago  &  A.  R.  Co.,  100  Mo.  App.  576,  75  S.  W. 
375.  Whether  delay  was  due  to  unavoida- 
ble   shortage    of   cars.      Id. 

40.  Johnston  v.  Chicago,  etc.,  R.  Co.  [Neb.] 
97    N.    W.    479. 

41.  Action  for  unreasonable  delay  in  car- 
riage of  cattle.  Chinn  v.  Chicago  &  A.  R. 
Co.,    100   Mo.    App.    576.    75    S.    W.    375. 

42.  Where  hogs  are  shipped  at  the  earli- 
est practicable  scheduled  time,  the  carrier 
is  not  liable,  though  there  is  a  delay  of  four 
hours  which  it  was  known  to  the  shippers 
would  occur.  Nashville,  etc.,  R.  Co.  v.  Stone 
[Tenn.]   79  S.  W.  1031. 

43.  A  mortgagor  shipper  cannot  recover 
for  delays  occasioned  by  his  attempt  to  ship 
contrary  to  the  obligations  of  his  mortgage. 
Johnston  v.  Chicago,  etc.,  R.  Co.  [Neb.]  97 
N.  W.  479.  Carrier  is  not  liable  for  delay 
occasioned  by  statements  of  its  agent  that 
a  final  carrier  would  accept  the  shipper's 
check.  Louisville  &  A.  R.  Co.  v.  Bennett, 
25   Ky.  L.   R.   834,   76   S.  W.   408. 

44.  Storm  is  act  of  God.  Herring  v. 
Chesapeake  &  W.  R.  Co.,  101  Va.  778,  45  S. 
E.  322.  Though  a  carrier  may  be  liable  for 
a  delay  in  forwarding  cattle.  It  is  not  liable 
for  injury,  the  proximate  cause  of  which  was 
exposure  to  severe  storm  and  cold  after  It 
was    en   route.      Id. 

45.  Blizzard.  Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297,  72  P.  642. 

46.  St.  Louis,  etc.,  R.  Co.  v.  Carlisle  [Tex. 
■Civ.   App.]    78   S.   W.    553. 

47.  A  delay  of  12  hours  while  a  cow  in- 
cluded in  the  shipment  is  receiving  attention 
in  calving  is  not  negligence,  especially  where 
5  hours'  delay  was  imposed  by  law  on  that 
length  of  run.  Lewis  v.  Pa.  R.  Co.  [N.  J. 
Law]   56  A.   128. 
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§  ir.     Delivery.** 

§  18.  Liability  of  carrier  or  connecting  carrier." — A  carrier  niidertaking  the 
carriage  of  cattle  aa  agent  of  another  is  held  to  reasonable  care.'"  In  the  absence 
of  special  contract,  the  initial  carrier  discharges  its  liability  for  cattle  to  be  trans- 
ported beyond  its  line  by  delivery  to  the  connecting  carrier.^^ 

The  fault  is  with  the  initial  carrier  in  not  forwarding  a  way  bill,  where  the 
connecting  carrier's  agents  refuse  a  shipment  for  that  reason  under  their  rules, 
though  they  might  have  obtained  necessary  information  from  other  sources.'" 
Where  freight  has  been  transported  by  successive  carriers  and  is  damaged  en  route, 
the  presumption  is,  in  the  absence  of  evidence  to  the  contrary,  that  the  injury  oc- 
curred upon  the  line  of  the  last  carrier  through  whose  hands  it  passed." 

Through  contracts.^* — When  the  undertaking  is  joint,  all  of  the  connecting 
carriers  are  liable  for  the  negligence  of  each.°°  The  initial  carrier  is  liable  for 
damages  sustained  on  the  connecting  line,  with  a  right  of  judgment  over  against 
such  line.'*  A  way  bill  to  a  particular  destination  does  not  show  through  con- 
tract." 

Limitation  of  lialility.'^^ — Where  the  carrier  limits  its  liability  to  its  own  Une, 
it  cannot  be  held  for  negligence  of  connecting  carriers,  where  there  is  no  evidence 
of  partnership  or  agency.'" 

Delay."" — ^A  connecting  carrier  is  liable  for  delay  occasioned  by  defect  in  a 
ear  which  it  accepts  from  another.'^ 

§  19.  Limitation  of  liability."^— The  carrier  cannot  by  contract  free  itself 
from  liability  for  negligence,'^  or  the  duty  to  furnish  a  fit  car,"^  save  that  the  ship- 
per may  waive  patent  defects. '°  These  principles  are  applicable  to  express  com- 
panies."" 

Limitations  as  to  amount."'' — A  carrier  cannot  limit  the  amount  of  its  lia- 
bility for  losses  caused  by  its  negligence,"'  though  it  has  been  held  that  it  may  agree 


48.  No  cases  for  this  section,  but  see  1 
Curr.  Li.  441;  and  for  related  matter,  see  ante, 
§  ». 

49.  Rights  where  separate  blllS  of  lading 
are  taken,  see  1  Curr.  L.  442.  Rights  where 
quarantine  arises  en  route,  see  1  Curr.  L. 
442,  n.  10. 

50.  Southern  Kan.  R.  Co.  v.  Crump  [Tex. 
Civ.    App.]    74    a.    "W.    335. 

51.  Pa.  Co.  V.  Dickson,  31  Ind.  App.  451, 
67  N.  E.  538.  Liability  exists  for  injury  while 
Its  employes  are  loading  animals  into  car 
of  connecting  carrier.  Gulf,  etc.,  R.  Co.  v. 
Mathews   [Tex.  Civ.  App.]   76  S.  W.   607. 

52.  101  Live  Stock  Co.  v.  Kan.  City,  etc., 
R.   Co.,    100    Mo.    674,    75    S.    W.    782. 

53.  Ft.  Worth,  etc.,  R.  Co.  v.  Shanley  [Tex. 
Civ.  App.]  81  S.  W.  1014.  In  such  case  the 
burden  is  on  the  last  carrier  to  show  that 
the  damage  occurred  before  it  received  the 
goods,  and,  if  it  does  so,  the  burden  is  then 
cast  upon  the  next  preceding  carrier  to  ac- 
quit itself  In  the  same  way,  and  so  on.  Id. 
Initial  carrier  held  not  a  joint  wrongdoer 
with  connecting  carrier,  so  as  to  preclude  its 
recovering  against  the  latter  for  its  liability 
to  plaintiff  for  damages  due  to.  delay  in 
shipping  cattle.  Tex.  Cent.  R.  Co.  v.  Cauble 
[Tex.   Civ.   App.]    81  S.  W.    1022. 

54.  See   1   Curr.  L.   441. 

55.  Chicago,  etc..  R.  Co.  v.  Halsell  [Tex. 
Civ.    App.]    80    S.    W.    140. 

56.  Tex.  &  P.  R.  Co.  V.  Andrews  [Tex. 
Civ.    App.]    80    S.    W.    390. 

67.  Stock.  Herring  v.  Chesapeake  &  W. 
R.    Co.,    101    Va.    778,    45    S.    B.    322. 


98.  See  1  Curr.  L.  442.  See,  also,  ante,  §§ 
11,   12   for  related  matter. 

59.  International  &  G.  N.  R.  Co.  v.  Startz 
[Tex.]  77  S.  W.  1.  Limitation  to  own  line 
prevents  liability  for  delays  on  connecting 
lines.  International  &  G.  N.  R.  Co.  v.  Earn- 
est  [Tex.   Civ.   App.]    77   S.  "W.    29. 

00.     See  1  Curr.   L.   442. 

61.  St.  Louis,  etc.,  R.  Co.  v.  Carlisle  [Tex. 
Civ.  App.]   78  S.  W.  553. 

ea.  See  1  Curr.  L.  443.  See,  also,  ante, 
§  12,  for  related  matter. 

63.  Gulf,  etc.,  R.  Co.  v.  Dunman  [Tex.  Civ. 
App.]  81  S.  W.  789;  Botts  v.  Wabash  R.  Co. 
[Mo.  App.]  80  S.  W.  976.  Delay  [Civ.  Code,  §§ 
2876,  2877,  2912].  Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297,  72  P.  642;  Paul  v.  Pa.  R. 
Co.  [N.  J.  Law]  57  A.  139.  "Delay  Incident 
to  ordinary  transportation"  must  be  delays 
consistent  with  ordinary  care.  Southern 
Pac.  Co.  V.  Arnett  [C.  C.  A.]  126  F.  75. 

64.  Defects  which  are  hidden  are  not  ex- 
cused by  condition  requiring  shipper  to  In- 
spect and  select  car.  Lake  Erie  &  W.  R. 
Co.  V.  Holland   [Ind.]    69  N.  B.   138. 

65.  Space  between  slats  of  a  car  door,  ren- 
dering it  possible  for  a  mule  to  catch  his 
hoof  between  them,  is  a  patent  defect,  waived 
by  a  contract  showing  acceptance  of  the 
car  by  the  shipper.  Central  of  Ga.  R.  Co.  v. 
James,  117  Ga.  832,  45  S.  B.  223. 

66.  Code,  §  2165.  McMillan  v.  American 
Bxp.    Co.,   123   Iowa,   236,   98   N.  W.   629 

67.  See   1   Curr.   L.    443. 

«8.  Paul  V.  Pa.  R.  Co.  [N.  J.  Law]  57  A. 
139. 
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in  advance  as  to  value  of  stock,"  which  agreed  value  or  limitation  merely  limits 
recovery  beyond  such  amount/"  and  a  rising  market  causing  stock,  though  damaged, 
to  sell  on  arrival  at  more  than  the  agreed  valuation,  will  not  prevent  recovery  of 
actual  damages  up  to  the  amount  of  valuation.'*  The  valuation  must  be  reasona- 
ble.'*   The  shipper  miist  show  that  an  agreed  valuation  is  not  binding." 

Consideration.''* — Limitations  of  common-law  liability  must  be  on  considera- 
tion'" other  than  the  original  contractual  relation  of  the  parties,'",  hence  if  stipu- 
lated rates  be  exceeded,  the  limitation  will  not  avail,"  but  a  consideration  is  not 
needed  to  support  a  limitation  of  liability  to  the  carrier's  own  line,'*  or  a  stipula- 
tion that  cattle  shall  be  valued  at  the  place  of  shipment." 

A  shipper  need  not  be  tendered  the  option  to  hold  the  carrier  to  his  common- 
law  liability,  but  the  carrier  must  be  in  readiness  to  issue  a  common-law  bill  of 
lading.'" 

Assent  to  limitation.^^ — A  limitation  of  liability  not  in  the  contract  cannot  be 
raised  by  custom,*^  though  a  custom  to  sign  similar  contracts  raises  a  presumption 
of  knowledge  of  the  shipper." 

Though  a  shipper  has  objected  to  a  ear  furnished  under  a  special  contract,  he 
reaflSrms  the  contract  if  it  is  deemed  to  be  abrogated,  by  insisting  on  other  of  its 
provisions.'* 

Provision  that  shipper  shall  accompany  and  care  for  or  load  and  unload  stock." 
— A  contract  imposing  on  the  shipper  the  duty  to  feed  and  water  is  valid,'"  in  the 
absence  of  statute,"  but  failure  to  accompany  stock  as  provided  in  a  way  bill  does 
not  prevent  recovery  for  neglect  of  the  actual  duty  of  transportation."     A  custom 


A  contract  that  In  case  ot  delay  the  meas- 
ure of  damages  shall  be  the  cost  of  food 
and  water  while  the  cattle  are  detained 
will  not  relieve  against  negligence.  Bosley 
V.  Baltimore  &  O.  R.  Co.  [W.  Va.]  46  S.  E. 
613;  Baltimore,  etc.,  R.  Co.  v.  Ross,  105  111. 
App.    54. 

69.  Hill  V.  Northern  Pac.  R.  Co.,  33  Wash. 
697,     74    P.     1054. 

70.  Nelson  v.  Great  Northern  R.  Co.,  28 
Mont.    297,    72   P.    642. 

71.  IT.  S.  Exp.  Co.  V.  Joyce  [Ind.  App.] 
69    N.    E.    1015. 

72.  A  valuation  of  hogs  at  $5.00  each  is 
unreasonable.  Nashville,  etc.,  R.  Co.  v.  Stone 
[Tenn.]  79  S.  W.  1031. 

73.  U.  S.  Exp.  Co.  V.  Joyce  [Ind.  App.]  «9 
N.  B.  1015. 

74.  See  1  Curr.  L.  443. 

75.  Rice  v.  Wabash  R.  Co.  [Mo.  App.]  80 
S.  W.  974.  Where  a  contract  Is  not  for  a 
reduced  rate,  a  limitation  of  liability  is  with- 
out consideration.  Summers  v.  Wabash  R. 
Co.  [Mo.  App.]  79  S.  W.  481. 

76.  Value.  Bvansville,  etc.,  R.  Co.  V. 
Kevekorder  [Ind.  App.]  69  N.  B.  1022. 

77.  Charging  larger  rate  for  shipment  of 
live  stock  than  that  stipulated  for,  due  to 
fact  that  carrier  turned  car  over  to  another 
company.  Hendrix  v.  Wabash  R,  Co.  [Mo. 
App].    80    S.    W.    970. 

78.  Nashville,  etc.,  R.  Co.  v.  Stone  [Tenn.] 
79    S.    W.    1031. 

79.  101  Live  Stock  Co.  v.  Kan.  City,  etc., 
R.  Co.,  100  Mo.  App.  674,  75  S.  W.  782. 

80.  Evidence  that  person  who  had  shipped 
for  years  never  had  one  Is  admissible  to  show 
they  had  never  been  offered  a  common-law 
contract.  Nashville,  etc.,  R.  Co.  v.  Stone 
[Tenn.]  79  S.  W.  1031. 


81.  See  1  Curr.  L.   44S. 

82.  McMillan  v.  American  Exp.  Co.,  123 
Iowa,    236,    98    N.    W.    629. 

83.  Nashville,  etc.,  R.  Co.  v.  Stone  [Tenn.] 
79    S.    W.    1031. 

84.  Objection  as  to  preparation  of  floor 
waived  by  demand  of  free  transportation. 
Gilleland  v.  Louisville  &  N.  R.  Co.,  119  Qa. 
789,    47    S.    B.    336. 

SB.     See    1    Curr.    L.    443. 

86.  Lewis  V.  Pa.  R.  Co.  [N.  J.  Law]  56  A. 
128;  Paul  v.  Pa,  R.  Co.  [N.  J.  Law]  57  A. 
139.  By  the  giving  of  a  reduced  rate  and 
free  transportation  to  the  shipper,  the  car- 
rier may  relieve  itself  from  the  duty  of 
caring  for  stock.  Central  of  Ga.  R.  Co.  v. 
James,  117  Ga.  832,  45  S.  E.  223.  Instruc- 
tion as  to  duty  of  carrier  to  feed  and  water 
Is  error  where  shipper  has  assumed  duty. 
St.  Louis  S.  W.  R.  Co.  V.  Musick  [Tex.  Civ. 
App.]  80  S.  W.  673.  Where  plaintiff  was 
bound  to  feed  and  water,  he  cannot  show  a 
request  to  defendant's  agent  to  water  and 
feed  while  In  pens  of  a  connecting  carrier, 
the  defendant's  liability  being  limited  to  its 
line.  Gulf,  etc.,  R.  Co.  v.  Dunman  [Tex. 
Civ.  App.]   76  S.  W.  BSS. 

87.  Under  Const.  §  196  against  restriction 
of  common-law  liability,  a  carrier  is  not 
relieved  from  the  duty  of  caring  for  stock 
by  a  bill  of  lading  requiring  shipper  to  un- 
load, feed  and  water  and  send  a  person  in 
charge.  Such  a  clause  simply  shifts  burden 
of  proof  of  negligence.  Cincinnati,  etc.,  R. 
Co.  V.  Sanders,  25  Ky.  L.  R.  2333,  80  S.  W. 
488. 

88.  Failure  to  drench  hogs,  the  applian- 
ces being  In  charge  of  the  trainmen  and  the 
duty  performed  by  them.  Wallace  v.  Lake 
Shore,  etc.,  R.  Co.   [Mich.]   95  N.  W.   750. 
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to  ship  without  a  person  accompanjdng  is  not  admissible  where  the  contract  stipu- 
lates for  such  accompaniment." 

The  burden  of  showing  cause  of  death  is  not  placed  on  the  shipper  by  the 
fact  that  his  agents  accompany  the  shipment/"  and  an  injury  to  stock  through  de^ 
fective  car  flooring  is  not  covered  by  an  agreement  by  the  shipper  to  assume  care 
in  transit.''- 

Provisions  for  notice  of  injury."^ — A  requirement  of  a  verified  claim  for  loss 
or  damage  within  five  days  from  removal  of  stock  is  valid.'^ 

WaiAier  of  limitation.^*' — A  carrier  which  undertakes  the  duty  of  feeding  and 
watering  cattle  without  consent  of  the  shipper  who  is  bound  to  take  care  of  them 
under  the  contract,  is -liable  for  negligent  performance."' 

Time  of  filing  claim  is  waived  by  a  refusal  to  settle  based  on  other  grounds,"' 
and  a  defective  claim  is  waived  by  failure  to  object,*''  or  by  denial  of  liability."' 

§  30.  Procedure  in  actions  relating  to  carriage  of  stock.  Bight  of  action; 
parties;  venue.^' — ^An  action  in  tort  based  on  violations  of  the  carrier's  common- 
law  duty  may  be  maintained  though  a  special  contract  has  been  entered  into,  but 
a  complaint  in  such  an  action  cannot  be  amended  to  authorize  recovery  on  the  spe- 
cial contract.* 

Owners  of  a  joint  shipment  may  join  in  a  suit  to  recover  damages  sustained 
by  eaeh.^    The  owner  may  sue  for  stock  shipped  in  the  name  of  an  agent.' 

Statutes  often  make  the  carrier  suable  in  any  one  of  several  counties  where  it 
may  be  found.*     Such  statutes  extend  to  shipments  beyond  the  state  boundary.' 

Pleading." — The  facts  showing  negligence  should  be  averred''  and  causal 
connection  shown  between  the  breach  of  duty  and  the  injury.'     Gross  negligence 


89.  Needy  v.  Western  Md.  E.  Co.,  22  Pa. 
Super.     Ct.     489. 

90.  Nelson  v.  Great  Northern  R.  Co.,  28 
Mont.    297,    72    P.    642. 

91.  Lake  Brie  &  W.  R.  Co.  v.  Holland 
[Ind.]    69  N.  B.   138. 

92.  See  1   Curr.  L,.   444. 

93.  Baltimore,  etc.,  R.  Co.  v.  Ross,  105  111. 
App.    54. 

94.  See   1   Curr.   D.   444. 

95.  101  Live  Stock  Co.  v.  Kan.  City,  etc., 
R.    Co.,    100    Mo.   App.    674,    75    S.    W.    782. 

96.  Wallaoe  v.  Lake  Shore,  etc.,  R.  Co. 
[Mich.]    95  N.   W.   750. 

97.  Notice  by  letter  not  objected  to.  Nel- 
son V.  Great  Northern  R.  Co.,  28  Mont.  297, 
72  P.  642.  No  objection  for  absence  of  an 
affidavit  and  negotiations  opened  for  settle- 
ment. Summers  v.  Wabash  R.  Co.  [Mo. 
App.]   79  S.  W.  481. 

98.  A  refusal  to  Investigate  and  denial  of 
all  liability  Is  a  waiver  of  written  notice. 
101  Live  Stock  Co.  v.  Kan.  City,  etc.,  R.  Co., 
100   Mo.   App.   674,   75   S.   W.    782. 

99.  See  1  Curr.  L.  444.  A  special  con- 
tract pleaded  and  established  in  defense  does 
not  prevent  its  maintenance.  Nelson  v. 
Great  Northern  R.  Co.,  28  Mont.  297,  72  P. 
642. 

1.  A  declaration  sounding  In  tort  for  fail- 
ure to  furnish  a  suitable  car  cannot  be 
amended  by  setting  up  a  special  contract 
for  the  equipment  of  the  car.  Gllleland  v. 
Louisville  &  N.  R.  Co.,  119  Ga.  789,  47  S.  B. 
336. 

2.  Tex.  &  P.  R.  Co.  v.  Andrews  [Tex.  Civ. 
App.]   80  S.  W.  390. 

3.  Code  Civ.  Proc.  5  540.  Summers  v. 
Wabash  R.  Co.  [Mo.  App.]  79  S.  W.  481. 

4.  Under  Laws  1899,  p.  214,  c.  125,  a.  non- 


resident corporation  may  be  sued  In  a  coun- 
ty where  another  road,  with  which  it  has 
entered  into  a  through  contract,  has  an 
agent.  St.  Louis,  etc.,  R.  Co.  v.  White  & 
Co.  [Tex.  Civ.  App.]  76  S.  W.  947.  Under 
statutes  providing  that  any  or  all  of  con- 
necting carriers  may  be  sued  in  any  county 
in  which  either  extends,  it  is  not  material 
that  the  shipper  has  accompanied  the  stock 
[Gen.  Laws  26  Leg.  p.  214,  c.  125,  §  1].  Tex. 
&  P.  R.  Co.  v.  Murtishaw  [Tex.  Civ.  App.] 
78  S.  W.  953.  Consult  Venue  etc.,  2  Curr. 
L.  2000. 

5.  Tex.  &  P.  R.  Co.  V.  Murtishaw  [Tex. 
Civ.  App.]   78  S.  W.   953. 

6.  See  1  Curr.  L.  445. 

7.  Where  the  action  is  ex  delicto,  the 
contract  need  not  be  set  out,  but  where  the 
question  is  properly  raised  by  special  de- 
murrer should  set  up  the  facts  constituting 
a  breach  of  duty  and  also  that  loss  was 
sustained  thereby.  Louisville  &  N.  R.  Co.  v. 
Cody,  119  Ga.  371,  46  S.  E.  429.  An  aver- 
ment that  "the  injury  to  plaintiff's  horses 
was  caused  wholly  on  account  of  the  negli- 
gence of  defendants"  is  insufficient  no  refer- 
ence being  made  to  any  act  of  negligence 
before  mentioned.  Toledo,  etc.,  R.  Co.  v. 
Beery,    31  Ind.  App.   666,   68  N.  E.  702. 

Contra,  negligence  is  sufficiently  alleged 
by  an  averment  of  death  of  horses  during 
transportation  and  while  in  defendant's  pos- 
session by  and  through  its  negligence. 
Smith  V.  Great  Northern  R.  Co.  [Minn.]  99 
N.  W.   47. 

8.  A  complaint  in  an  action  based  on 
failure  to  give  an  opportunity  to  unload  cat- 
tle must  aver  facts  showing  that  such  was 
the  cause  of  the  injury.  Toledo,  etc..  R.  Co. 
V.  Beery,  31  Ind.  App.  556,   68  N.  B.  702. 
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supervening  a  limitation  of  liability  must  be  pleaded  if  relied  on.'  An  action  may 
be  brought  on  a  written  contract  of  shipment  without  adopting  a  clause  limiting 
value,  the  invalidity  of  which  is  set  up  in  the  complaint/"  though  a  declaration  on 
a  special  contract  cannot  be  amended  to  aver  that  the  contract  set  out  is  not  bind- 
ing.^^  Where  special  damages  are  claimed,  facts  showing  them  to  have  been  within 
the  contemplation  of  the  parties  must  be  alleged.^* 

The  pleading  will  be  taken  as  in  tort  or  on  contract  according  to  the  legal 
effect  of  its  allegations.^'  The  fact  that  a  complaint  sets  up  a  special  contract  do,es 
not  necessarily  render  the  cause  of  action  ex  contractu.^* 

Under  the  codes,  a  reply  to  a  defense  of  overloading  is  not  necessary.*'  An 
averment  that  it  was  the  carrier's  duty  to  place  a  car  of  stock  in  position  to  be 
unloaded  immediately  on  arrival  is  admitted  by  demurrer  making  its  neglect  negli- 
gence.*' A  contract  limiting  liability  is  admissible  under  the  general  issue  in 
case.*^  It  is  a  variance  if  negligence**  or  a  cause  of  injury*"  or  damage^"  substan- 
tially different  from  that  pleaded,  be  proved. 

Burden  of  proof  and  evidence.'"- — The  shipper  has  the  burden  of  showing  com- 
pliance with  conditions  precedent  to  recovery.^^  It  cannot  be  assumed  that  in- 
juries are  due  to  the  fault  of  the  carrier  rather  than  to  the  natural  propensities  of 
the  animals  where  the  causes  are  of  equal  probability.^'  The  shipper  must  estab- 
lish negligence  concurring  with  an  overpowering  cause  when  such  cause  is  estab- 
lished." 

Proof  of  loss  establishes  a  prima  facie  case^°  in  the  absence  of  particular  lim- 
itations.''"   When,  if  the  loss  is  from  an  excepted  cause,  the  burden  is  on  the  ship- 


9.  Cattle.  Baltimore,  etc.,  R.  Co.  v.  Ross, 
105   111.   App.   54. 

10.  Bvansvllle,  etc.,  R.  Co.  v.  Kevekordes 
tlnd.  App.]  69  N.  B.  1022;  Lake  Erie  &  W. 
R.  Co.  V.  Holland  [Ind.]   69  N.  E.  138. 

11.  Southern  R.  Co.  v.  Parramore,  119 
Ga.  690,  46  S.  E.  822. 

12.  Where  the  price  of  cattle  per  pound 
is  contracted  to  be  paid  on  delivery,  dam- 
ages for  shrinkage  are  special  and  it  must 
be  shown  by  the  pleadings  that  they  were 
contemplated  by  the  carrier  on  acceptance 
for  shipment.  Houston,  etc.,  R.  Co.  v. 
Brown  [Tex.  Civ.  App.]   76  S.  W.  580. 

13.  A  complaint  averring  that  a  shipper 
of  live  stock  had  no  choice  in  rates,  that 
there  was  no  reduction  In  the  usual  char- 
ges, and  no  consideration  for  a  waiver  of 
defendant's  liability.  Is  not  on  the  special 
contract.  Lake  Brie  &  W.  R.  Co.  v.  Hol- 
land [Ind.]   69  N.  E.  138. 

An  action  against  connecting  carriers  for 
delay  in  transmission  of  cattle  held  to  be 
on  contract  and  hence  within  Code,  i  363, 
providing  that  an  action  on  contract  may 
stand  for  trial  against  one  defendant  and  be 
contlnned  as  to  co-defendants.  Louisville  & 
A.  R.  Co.  V.  Bennett,  25  Ky.  L.  R.  834,  76  S. 
W.   408. 

14.  Complaint  In  action  for  delay  of  cat- 
tle held  to  be  in  tort,  the  facts  alleged  be- 
ing violation  of  common-law  duty.  Nelson 
V.  Great  Northern  R.  Co.,  28  Mont.  297,  72 
P.  642. 

15.  Tex.  &  P.  R.  Co.  v.  White  [Tex.  Civ. 
App.]   80  S.  W.  641. 

16.  Toledo,  etc.,  R.  Co.  v.  Beery,  31  Ind. 
App.  556,  68  N.  E.  702. 

17.  Baltimore,  etc.,  R.  Co.  v.  Ross,  105 
111.   App.    54. 

18.  Proof  of  delay  Is  Inadmissible  unless 
pleaded.     Central  of  Ga.  R.  Co.  v.  James,  117 


Ga.  832,  45  S.  E.  223.  Damage  from  tracks 
being  out  of  repair  cannot  be  submitted 
where  not  pleaded  or  supported  by  evi- 
dence. St.  Louis,  etc.,  R.  Co.  v.  Carlisle 
[Tex.  Civ.  App.]  78  S.  W.  553.  Evidence  that 
horses  were  injured  by  drinking  too  much 
water  at  a  stop  is  admissible  though  not 
pleaded  where  their  action  is  due  to  a  fail- 
ure to  water  prior  thereto,  which  was  the 
neglect  pleaded.  Gulf,  etc.,  R.  Co.  v.  Dunn 
[Tex.  Civ.  App.]   78  S.  W.   1080. 

10.  Evidence  of  a  cause  of  injury  not 
pleaded  is  admissible  where  drawn  out  on 
cross-examination  of  plalntiil  by  one  com- 
pany sued  and  damage  occurred  on  line  of 
other.  Tex.  &  P.  R.  Co.  v.  Murtlshaw  [Tex. 
Civ.  App.]    78  S.  W.   953. 

20.  Death  of  cattle  not  alleged  in  petition 
cannot  be  recovered  for.  Tex.  &  P.  R.  Co.  v. 
Andrews   [Tex.  Civ.  App.]   80  S.  W.  390. 

21.  See  1  Curr.  L.   445,  n.   61-65,  73,   74. 

22.  Rule  applies  where  the  condition  ap- 
pears from  the  evidence  as  well  as  ■where 
pleaded.  Notice  of  injury  to  cattle.  Kalina 
V.  Union  Pac.  R.  Co.  [Kan.]   76  P.  438. 

23.  Dead  calf  and  calf  with  broken  leg. 
Lewis  V.  Pa.  R.  Co.   [N.  J.  Law]   56  A..  128. 

24.  Jones  V.  Minneapolis  &  St.  L.  R.  Co. 
[Minn.]   97  N.  W.  893. 

2!S.  Proof  that  horses  were  In  good  con- 
dition when  shipped,  that  the  car  In  which 
they  were  was  derailed  and  thrown  down 
an  embankment,  that  they  bore  marks  of 
the  accident  and  were  since  unserviceable, 
timid,  and  difficult  to  handle,  presents  a 
prima  facie  case.  Keyes-Marshall  Bros. 
Livery  Co.  v.  St.  Louis  &  H.  R.  Co.  [Mo. 
App.]    80   S.   W.   63. 

26.  A  contract  to  load  and  take  care  of 
hogs,  to  unload  and  also  to  inspect  the  con- 
dition of  the  ear.  and  to  see  that  doors  and 
windows    are    kept    fastened,    prevents    the 
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per  to  show  negligence,'^  the  carrier  has  burden  of  showing  that  loss  falls  within 
the  exemption/'  and  has  burden  of  showing  assent  to  a  limitation/'  a  presump- 
tion of  which  arises  from  the  signature  of  the  shipping  contract.^"  A  shipper  al- 
leging want  of  consideration  for  a  limitation  of  Talue  has  the  burden.'^ 

There  is  no  presumption  that  the  time  scheduled  to  be  made  by  cattle  trains 
is  reasonable.'^ 

Admissibility^^  and  sufficiency^*  of  evidence  are  discussed  in  illustrative  cases 


burden  of  proof  of  freedom  from  negligence 
passing  on  mere  proof  of  failure  to  deliver 
the  number  of  hogs  loaded.  Needy  v.  West- 
ern Md.  R.  Co.,   22  Pa.   Super.   Ct.   489. 

27.  Nashville,  etc.,  R.  Co.  v.  Stone  [Tenn.] 
79  S.  W.  1031. 

28.  Kalina  v.  Union  Pac.  R.  Co.  [Kan.] 
76   P.    438. 

S».  Cleveland,  etc.,  R.  Co.  v.  Patton,  203 
111.   376,  67  N.  E.  804. 

30.  Limitation  of  value.  Evansville  &  T. 
H.  R.  Co.  V.  Kevekordes  [Ind.  App.]  69  N.  E. 
1022. 

31.  Evansville  &  T.  H.  R.  Co.  v.  Keve- 
kordes [Ind.  App.]  69  N.  E.  1022. 

32.  Tex.  &  P.  R.  Co.  v.  Currie  [Tex.  Civ. 
A^pp.]    76  S.  W.   810. 

33.  Testimony  of  plaintiff  to  ternts  of  an 
alleged  oral  contract  of  carriage  is  admis- 
sible Tvhere  the  question  was  ■whether  ship- 
ment was  under  oral  or  written  contract. 
Chicago,  etc.,  R.  Co.  v.  Halsell  [Tex.  Civ. 
App.]  81  S.  W.  1241.  A  claim  is  not  an 
offer  of  compromise  and  the  admissions 
therein  may  be  used  to  contradict  the  plain- 
tiff's evidence  as  to  the  amount  of  damage. 
St.  Louis  S.  W.  R.  Co.  v.  Smith  [Tex.  Civ. 
App.]  77  S.  W.  28.  Held  not  error  to  admit 
evidence  of  a  custom  ns  to  -wlilch  of  two  con- 
necting carriers  should  furnish  cars  "prop- 
erly cleaned  and  suitable  for  shipping,"  on 
question  of  their  liability  inter  se.  Chi- 
cago, etc.,  R.  Co.  V.  Carroll  [Tex.  Civ.  App.] 
81  S.  "W.  1020. 

Record  ol  cars  furnished  is  best  evidence. 
Tex.  &  P.  R.  Co.  V.  Smith  [Tex.  Civ.  App.] 
79  S.  W.  614.  Evidence  of  opinions  of  per- 
sons present  as  reasonable  necessity  of 
leavlns  cattle  train  to  clear  obstructed  road 
held  incompetent,  as  also  statements  of  en- 
gineer concerning  blockade.  Southern  Kan. 
R.  Co.  V.  Crump  [Tex.  Civ.  App.]  74  S.  W. 
335.  Statement  that  schedule  of  rates  had 
been  filed  Is  not  best  evidence  of  its  filing 
in  the  office  of  the  secretary  of  state.  Sum- 
mers V.  Wabash  R.  Co.  [Mo.  App.]  79  S.  W. 
481. 

Error  in  exclaslon  of  evidence  of  limita- 
tions, which  w^ould  be  void  if  established,  is 
harmless.  McMillan  v.  American  Exp.  Co., 
123  Iowa,   236,  98  N.  W.  629. 

Admlnslons  of  employes  [a  conductor]  as 
to  negligence  with  regard  to  matters  not 
within  his  employment  are  inadmissible. 
St.  Louis,  etc.,  R.  Co.  v.  Carlisle  [Tex.  Civ. 
App.]  78  S.  W.  553.  Statements  of  depot 
agent  as  to  wRen  delivery  would  be  mads 
is  admissible  as  bearing  on  reasonableness. 
Southern  R.  Co.  v.  Railey  Bros.  [Ky.]  80  S. 
W.  786.  Evidence  tending  to  show  that  a 
person  with  knowledge  of  defendants  acted 
in  their  joint  interest  and  in  their  common 
benefit  is  admissible  to  show  a  common  un- 
dertaking. Chicago,  etc.,  R.  Co.  v.  Halsell 
[Tex.  Civ.  App.]    80  S.  W.   140. 

Admissible      on      damages.     Plaintiff     may 


testify   as   to   value   of  cattle   at   destination 

had  they  been  delivered  In  the  condition 
they  should  have  been.  Gulf,  etc.,  R.  Co.  v. 
Mathews  [Tex.  Civ.  App.]  76  S.  W.  607. 

market  value  of  cattle,  dead  and  ln|nred, 
is  admissible  though  the  contract  limits  the 
value  where  it  is  necessary  to  leave  the 
validity  of  such  contract  to  the  jury.  Nash- 
ville, etc.,  R.  Co.  V.  Stone  [Tenn.]  79  S.  W. 
1031.  Witness  may  testify  to  value  "In  eood 
condition."  Tex.  &  P.  R.  Co.  v.  White  [Tex. 
Civ.  App.]    80   S.   W.   641. 

Account  of  sales  or  telegrams  sent  plain- 
tiff by  third  persons  are  hearsay.  Interna- 
tional, etc.,  R.  Co.  V.  Startz  [Tex.]  77  S.  W. 
1.  Witness  held  qualified  to  give  opinion 
that  condition  of  cattle  was  caused  by  bad 
handling  and  delay.  St.  Louis,  etc.,  R.  Co. 
V.  White  &  Co.  [Tex.  Civ.  App.]  76  S.  W. 
947.  Evidence  that  cattle  arrived  too  late 
for  a  particular  market,  causing  loss,  is  ad- 
missible though  there  is  no  agreement  to 
deliver  on  that  market.  Bosley  v.  Baltimore 
&  O.  R.  Co.   [W.  Va.]   46  S.  E.   613. 

Statement  that  cattle  vrcre  damaged  $3.25 
per  head  held  admissible  as  a  short  method 
of  stating  the  proper  measure  of  damage 
which  witness  had  already  given.  Chicago, 
etc.,  R.  Co.  V.  Halsell  [Tex.  Civ.  App.]  80  S. 
W.  140.  In  an  action  for  Injuries  to  cattle, 
testimony  of  experts  as  to  the  transportable 
condition  of  the  cattle,  the  effect  of  delay 
and  bad  treatment  received  during  transpor- 
tation, held  admissible.  Chicago,  etc.,  R. 
Co.  V.  Carroll  [Tex.  Civ.  App.]  81  S.  W.  1020. 
Also  as  to  what  constituted  overloading  and 
what  was  a  reasonable  time  to  transfer 
them  from  one  carrier  to  another.  Id.  Also 
competent  to  prove  the  condition,  history, 
and  shortage  of  the  cattle  placed  in  pas- 
ture at  their  destination.  Id.  Admission  of 
evidence  as  to  freight  charged  harmless, 
though   it  was   immaterial.     Id. 

34.  Held  sufficient  to  establish:  To  sup- 
port verdict  for  plaintiff.  St.  Louis  S. 
W.  R.  Co.  V.  Lovelady  [Tex.  Civ.  App.]  81 
S.  W.  1040;  Gulf,  etc.,  R.  Co.  v.  McCord  [Tex. 
Civ.  App.]  81  S.  W.  1032.  Negligence  of  car- 
rier in  transporting  live  stock.  Gulf,  etc., 
R.  Co.  V.  Dunman  [Tex.  Civ.  App.]  81  S.  W. 
789.  Negligent  delay  and  exposure  of  live- 
stock to  heat.  Nashville,  etc.,  R.  Co.  v. 
Stone  [Tenn.]  79  S.  W.  1031.  That  negli- 
gence In  permitting  jack  to  remain  down  in 
a  crate  contributed  to  his  death.  Pacific 
Exp.  Co.  V.  Emerson,  101  Mo.  App.  62,  74  S. 
W.  132.  Injury  from  released  causes  such 
as  inherent  viciousness  or  defect  in  car. 
Ragsdale  v.  Southern  R.  Co.,  119  Ga.  627, 
46  S.  E.  832.  Liability  for  unusual  delay. 
Bosley  v.  Baltimore  &  O.  R.  Co.  [W.  Va.] 
46  S.  E.  613.  Against  two  carriers  for  delay 
and  rough  handling  of  cattle.  Gulf,  etc., 
R.  Co.  V.  Batte  [Tex.  Civ.  App.]  81  S.  W. 
813. 

That   carrier   failed   to   provide   stock   cars 


3  Cur.  Law. 
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cited.  Testimony  as  to  market  value  at  a  certain  place  and  on  a  certain  day  is 
admissible  even  though  acquired  from  market  reports  and  newspapers.'"  Nonsuit 
cannot  be  directed  in  an  action  for  failure  to  promptly  furnish  cars  though  there 
is  no  proof  of  value  at  destination.'*  Evidence  that  cattle  were  sold  at  an  estab- 
lished market  in  the  usual  manner  is  sufficient  to  establish  sale  at  market  valne.'^ 
Where  an  initial  carrier  delayed  stock  during  the  most  trying  time  of  day,  the 
jury  may  infer  that  the  injury  occurred  on  that  rather  than  a  connecting  line." 
Instructions. — The  rules  usual  in  civil  actions  are  applicable.'"  Where  the 
carrier's  liability  is  limited  to  its  own  line,  a  special  charge  must  be  given  on  dam- 


sultable  for  shipping  and  to  warrant  sub- 
mission of  question  as  to  which  of  two  con- 
neotlner  carriers  was  liable  for  such  failure. 
Chicago,  etc.,  R.  Co.  v.  Carroll  [Tex.  Civ. 
App.3  81  S.  W.  1020.  Unreasonable  delay, 
damaging  hogs,  over  contention  that  it  was 
excused  by  hot  boxes  on  new  oars.  McCrary 
V.  Mo.,  etc.,  R.  Co.,  99  Mo.  App.  518,  74  S. 
W.  2.  Negligence  in  billing  cattle  to  con- 
necting carrier.  101  Live  Stock  Co.  v.  Kan- 
sas City,  etc.,  R.  Co.,  100  Mo.  App.  674,  75 
S.  W.   782. 

Whether  cattle  shipment  contract  was 
executed  on  false  representation  of  agent 
that  initial  carrier  assumed  through  lia- 
bility. Louisville  &  A.  R.  Co.  v.  Bennett, 
2S  Ky.  L.  R.  834,  76  S.  W.  408.  Unwarranted 
delay  and  failure  to  shower  hogs.  Wallace 
V.  Lake  Shore,  etc.,  R.  Co.  [Mich.]  95  N. 
W.   750. 

3.5.  Chicago,  etc.,  R.  Co.  v.  Halsell  [Tex. 
Civ.  App.]   81  S.  W.  1241. 

36.  Plaintiff  entitled  to  at  least  nominal 
damages.  St.  Louis  S.  W.  R.  Co.  v.  Musick 
[Tex.  Civ.  App.]    80  S.  W.   673, 

37.  St.  Louis,  etc.,  R.  Co.  v.  White  &  Co. 
[Tex.  Civ.   App.]    76  S.  W.  947. 

38.  Wallace  v.  Lake  Shore,  etc.,  R.  Co. 
[Mich.]  95  N.  W.  750.  • 

39.  See  generally  article  Instructions,  2 
Curr.  L.  461;  also  specifically  consult  1  Curr. 
L.   446. 

Questions  for  Jury  see  1  Curr.  L.  446.  n. 
66-72.  Instructions  in  action  for  damages 
for  Injuries  to  cattle  held  not  objectionable 
as  tending  to  confuse  the  jury.  Gulf,  e,tc., 
R.  Co.  V.  McCord  [Tex.  Civ.  App.]  81  S.  W. 
1032.  Question  submitted  just  as  requested. 
Chicago,  etc.,  R.  Co.  v.  Carroll  [Tex.  Civ. 
App.]  81  S.  W.  1020.  As  to  counterclaim 
for  negligent  killing  of  jack,  held  covered 
by  other  instructions  in  action  to  recover 
for  his  transportation.  Pacific  Exp.  Co.  v. 
Emerson,  101  Mo.  App.  62,  74  S.  W.  132. 
That  failure  to  transport  stock  on  regular 
stock  train  was  not  negligence  [refused  as 
outside  issues].  St.  Louis  S.  W.  R.  Co.  v. 
Lovelady   [Tex.   Civ.  App.]    81   S.   W.   1040. 

Particular  instructions:  An  instruction 
that  the  carrier  would  not  be  liable  for  the 
ronsh  handllne  of  cattle  if  done  in  the  usual 
and  customary  manner  held  erroneous.  Chi- 
cago, etc.,  R.  Co.  V.  Carroll  [Tex.  Civ.  App.] 
81  S.  W.  1020.  In  an  action  for  injuries  to 
cattle  where  defendant  claimed  that  they 
were  weak  from  prior  lack  of  care,  instruc- 
tion failing  to  require  that  plaintiff's  prior 
treatment  of  cattle  must  have  proximately 
caused  or  contributed  to  cause  the  Injuries 
in  order  to  preclude  recovery,  held  erro- 
neous. Ft.  Worth,  etc.,  R.  Co.  v.  Alexander 
[Tex.  Civ.  App.]  81  S.  W.  1015.  As  to  lia- 
bility of  carrier  for  injuries  to  cattle  hooked 


by  other  cattle  in  course  of-  transportation. 
[Covered  by  getieral  charge.]  Gulf,  etc.,  R. 
Co.  V.  Dunman  [Tex.  Civ.  App.]  81  S.  W. 
789.  As  to  liability  for  delay  caused  by  nn- 
loadlns  cattle  for  food,  water,  and  rest.  Ft, 
Worth,  etc.,  R.  Co.  v.  Alexander  [Tex.  Civ. 
App.]  81  S.  W.  1015.  As  to  burden  of  shovr- 
Ine  vrhlch  of  several  carriers  was  Ilabla 
for  injuries  to  horses, — erroneous.  Ft. 
Worth,  etc.,  R.  Co.  v.  Shanley  [Tex.  Civ. 
App.]    81  S.  W.  1014. 

Instructions  in  action  for  damage  and 
delay  In  shipment  of  cattle,  approved.  Gulf, 
etc.,  R.  Co.  V.  Batte  [Tex.  Civ.  App.]  81  B. 
W.  813.  "Reasonable  prudent"  instead  of 
"reasonably  prudent"  is  harmless.  St.  Louis 
S.  W.  R.  Co.  V.  Smith  [Tex.  Civ.  App.]  77  S. 
W.  28.  Charge  as  to  effect  of  agreement  by 
shipper  to  care  for  stock  need  not  be  given 
where  It  appears  opportunity  was  not  af- 
forded him.  Gulf,  etc.,  R.  Co.  V.  Dunn  [Tex. 
Civ.  App.]  78  S.  W.  1080.  Construed  to- 
gether held  not  to  assume  that  cars  -were 
demanded  in  reasonable  time.  Tex.  &  P.  R. 
Co.  V.' Powell  [Tex.  Civ.  App.]  79  S.  W.  86. 
Properly  refused  as  relieving  defendant  from 
liability  for  negligence  of  its  own  employes 
In  feeding,  watering,  or  hauling  delayed 
cattle.  Southern  Kan.  R.  Co.  v.  Crump  [Tex. 
Civ.  App.]  74  S.  W.  335.  That  plaintiff  was 
entitled  to  deslgnaate  connecting;  carrier  held 
error  as  not  supported  by  evidence.  101 
Live  Stock  Co.  v.  Kan.  City,  etc.,  R.  Co..  100 
Mo.  App.  674,  75  S.  W.  782.  Instruction  that 
It  was  the  duty  of  the  carrier  to  transport 
live  stock  "with  such  dispatch  as  was  rea- 
sonably necessary,"  held  substantially  cor- 
rect. St.  Louis  S.  W.  R.  Co.  v.  Hunt  [Tex. 
Civ.  App.]  81  S,  W.  322. 

Damaeesi  Where  Jury  are  instructed  that 
they  can  only  charge  defendant  with  such 
damages  as  were  proximately  caused  by  Its 
negligence,  it  Is  not  error  to  refrain  from 
giving  an  affirmative  instruction  that  it 
would  not  be  liable  for  Injuries  caused  by 
Inherent  -weakness  or  ylce  of  the  stock.  St. 
Louis  S.  W.  R.  Co.  V.  Lovelady  [Tex.  Civ. 
App.]  81  S.  W.  1040.  Instruction  that  a  con- 
necting carrier  is  not  liable  for  damages 
sustained  on  a  connecting  road  which  only 
became  apparent  or  developed  while  the 
freight  was  in  its  hands,  held  not  required 
by  the  evidence.  Tex.  &  P.  R.  Co.  v.  Murti- 
shaw  [Tex.  Civ.  App.]  78  S.  W.  953.  Held 
not  misleading  as  permitting  assessment 
against  one  carrier  of  damages  occasioned 
by  negligence  of  connecting  carrier.  Tex.  & 
P.  R.  Co.  V.  Currie  [Tex.  Civ.  App.]  76  8. 
W.  810.  Criticised  but  held  not  misleading 
as  allowing  double  damages.  Mo.,  etc.,  R. 
Co.  V.  Storey  [Tex.  Civ.  App.]  75  S.  W.  847. 
Instruction  as  to  damage  for  delay  in  fur- 
nishing cars  for  cattle  held  error  as   allow- 
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ages  which  the  evidence  shows  to  be  due  to  delay  by  a  connecting  carrier,  though  a 
general  charge  is  given.""  Defendant  is  entitled  to  have  submitted  the  issue  of  in- 
jury being  proximately  caused  by  condition  of  cattle  and  not  delay.*^ 

§  21.  Damages.*'' — The  measure  of  damages  is  usually  the  difference  be- 
tween the  market  value  at  the  time  and  in  the  condition  they  arrive  and  the  value 
at  the  place,  time,  and  in  the  condition  ia  which  they  should  have  arrived,**  and 
necessarily  added  expense,**  but  only  such  as  is  reasonably  necessary.*"  Value  at 
final  destination  controls.**  Where  expense  of  feeding  at  point  of  delivery  and  also 
shrinkage  is  recovered,  the  weight  should  be  taken  after  feeding.*'  Interest  from 
time  of  demand  of  damages  may  be  awarded.**  The  measure  of  damage  for  cattle 
dying  en  route  is  reasonable  net  value  at  destination.*'  A  carrier  guilty  of  negli- 
gence or  unreasonable  delay  proximately  causing  injury  is  liable  though  the  re- 
sults may  have  been  more  disastrous  than  had  the  cattle  been  in  good  condition."" 
In  the  absence  of  notice  of  a  special  contract  of  sale,  it  does  not  bear  on  damages.'^ 
A  contract,  silent  as  to  time,  does  not  exclude  special  damage  from  failure  to  reach 
a  market  in  time."'  The  carrier  tardy  in  furnishing  cars  is  responsible  for  loss 
occasioned  by  failure  to  reach  a  particular  market  though  connecting  carriers  also 
delayed  the  shipment,  and  had  they  not  done  so  the  market  would  have  been 
reached."' 


Ing  double  damages.  St.  Louis  S.  W.  R.  Co. 
V.  Musick  [Tex.  Civ.  App.]  80  S.  W.  673.  Not 
erroneous  as  authorizing  recovery  for  nat- 
ural shrinkage.  Tex.  &  P.  R.  Co.  v.  Currie 
[Tex.  Civ.  App.]  76  S.  W.  810.  Instruction 
as  to  measure  of  damages  In  action  for  In- 
juries to  live  stock  not  erroneous  for  failure 
to  Inform  Jury  that  carrier  would  not  be 
liable  for  Injuries  caused  by  tlielr  Inherent 
Treakness.  St.  Louis  S.  W.  R.  Co.  v.  Love- 
lady  [Tex.  Civ.  App.]  81  S.  W.  1040.  In- 
struction in  action  for  damage  to  and  delay 
in  shipment  of  stock  erroneous  as  preclud- 
ing recovery  for  delays  and  rough  handling 
en  route.  Ft.  Worth,  etc.,  R.  Co.  v.  Alex- 
ander [Tex.  Civ.  App.]  81  S.  W.  1015.  In- 
structions limiting  amount  of  recovery  to 
that  fixed  by  contract,  erroneous,  where  de- 
lay due  to  carrier's  negligence.  Botts  v. 
Wabash  R.  Co.  [Mo.  App.]  80  S.  W.  976.  In- 
struction as  to  measure  of  damages  for  de- 
lay in  shipping  cattle  erroneous  as  stating 
wrong  rule,  and  as  deciding  a  question  of 
fact  in  issue.  Chicago,  etc.,  R.  Co.  v.  Hal- 
sell  [Tex.  Civ.  App.]  81  S.  W.  1241.  Under 
evidence  and  contract,  instruction  that  car- 
rier was  not  liable  for  damages  for  failure 
to  feed  and  water  stock  at  station,  approved. 
St.  Louis  S.  W.  R.  Co.  v.  Hunt  [Tex.  Civ. 
App.]  81  S.  W.  322. 

40.  Gulf,  etc.,  R.  Co.  v.  Dunman  [Tex.  Civ. 
App.]   76  S.  W.  588. 

41.  Tex.  &  P.  R.  Co.  V.  Dawson  [Tex.  Civ. 
App.]    78  S.  W.   235. 

42.  See  1  Curr.  L.  447.  General  questions 
of  damages  are  treated  In  the  article  Dam- 
ages. 

43.  Chicago,  etc.,  R.  Co.  v.  Halsell  [Tex. 
Civ.  App!]  81  S.  W.  1241;  Gulf,  etc.,  R.  Co. 
v.  Ware  [Tex.  Civ.  App.]  78  S.  W.  961. 
Charge  held  not  prejudicial.  St.  Louis,  etc., 
R.   V.   Barnes   [Tex.   Civ.  App.]   80  S.   W.   104. 

Market  value  means  price  cattle  will  bring 
when  market  is  opened  after  their  arrival. 
Southern  Kan.  R.  Co.  v.  Crump  [Tex.  Civ. 
App.]  74  S.  W.  335.  Evidence  as  to  proceeds 
of  sale  a  month  later  Is  immaterial.  Cleve- 
land,   etc.,   R.    Co.    V.    Patton,    203    111.    376.    67 


N.  E.  804.  Mares  may  be  shown  to  have 
lost  their  foals  after  arrival.  Tex.  &  P.  R. 
Co.  v.  Murtishaw  [Tex.  Civ.  App.]  78  S.  W. 
953.  There  is  harmless  error  in  allowing 
the  jury  to  fix  market  value  at  a  point  a 
few  miles  distant  from  the  actual  destina- 
tion. 101  Live  Stock  Co.  v.  Kan.  City,  etc., 
R.  Co.,  100  Mo.  App.  674,  75  S.  W.  782. 

44.  In  action  for  delay  of  carrier  in 
transporting  cattle,  plaintiff  is  entitled  to 
recover  for  extra  feed  necessitated  thereby 
and  for  difference  in  value  of  cattle  as  re- 
ceive<^  from  value  they  would  have  had  if 
there  had  been  no  delay.  Hendrix  v.  Wa- 
bash R.  Co.  [Mo.  App.]  80  S.  W.  970.  Where 
cars  are  not  furnished  within  a  reasonable 
time,  the  expenses  of  holding  cattle  may  be 
recovered.  Tex.  &  P.  R.  Co.  v.  Smith  [Tex. 
Civ.   App.]    79   S.   W.    614. 

45.  Tex.  &  P.  R.  Co.  v.  Powell  [Tex.  Civ. 
App.]    79    S.   W.    86. 

46.  Where  the  agreement  is  to  deliver  at 
defendant's  terminal  for  transportation  to 
destination.  Tex.  &  P.  R.  Co.  v.  White  [Tex. 
Civ.  App.]    80   S.  W.    641. 

47.  Nelson  v.  Great  Northern  R.  Co.,  28 
Mont.  297,  72  P.  642. 

48.  Breach  of  contract  to  transport  with 
reasonable  care.  Southern  Pac.  Co.  v.  Ar- 
nett  [C.  C.  A.]  126  P.  75.  It  is  proper  to 
allow  the  Jury  to  consider  the  question  of 
Interest  on  the  value  as  a  part  of  the  meas- 
ure of  damages.  Instruction  approved. 
Gulf,  etc.,  R.  Co.  v.  Batte  [Tex.  Civ.  App.] 
81  S.  W.  813. 

49.  St.  Louis,  etc.,  R.  Co.  v.  Burns  [Tex. 
Civ.   App.]    80   S.  W.    104. 

60.  Tex.  &  P.  R.  Co.  v.  Dawson  [Tex.  Civ. 
App.]    78   S.   W.   235. 

51.  St.  Louis  S.  W.  R.  Co.  V.  Musick  [Tex. 
Civ.  App.]   80  S.  W.  673. 

52.  Though  the  contract  is  not  to  catch 
a  particular  market,  failure  to  do  so  may  be 
alleged  without  varying  a  written  contract 
where  the  complaint  avers  that  the  carrier 
had  knowledge  of  the  market  which  the 
shipper  Intended  to  reach  and  that  it  could 
have    been    reached    by    transportation    with 
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The  shipper  must  not  be  negligent  in  preventing  further  damage."  A  ship- 
per of  cattle  for  sale  is  not  bound  to  hold  and  feed  them  in  order  to  obviate  the 
effect  of  a  carrier's  negligence,  but  may  dispose  of  them  at  once  and  sue  for 
the  difference  between  the  market  value  and  what  it  would  have  been  if  they  had 
been  properly  transported.""  Evidence  on  damages  and  instructions  on  same  have 
already  been  discussed."* 

Paet  IV.    Carriage  of  Passengers. 

§  22.  Who  are  passengers." — A  passenger  is  one  who  travels  in  some  public 
conveyance,  by  virtue  of  a  contract,  express  or  implied,  with  the  carrier."'  A 
contract  will  be  implied  from  knowledge  and  consent  of  the  conductor,"'  and 
from  the  boarding  of  a  car  with  intent  to  pay  fare,""  or  in  good  faith. °^  Pas- 
sengers include  all  those  who  solicit  the  services  of  the  carrier."^ 

The  possession  of  a  ticket  is  not  essential,"'  and  the  person  may  be  on  the 


reasonable  dispatch.  Pa.  Co.  v.  Dickson,  31 
Ind.   App.    451,   67   N.  B.  538. 

53.  Tex.  &  P.  R.  Co.  v.  Smith  [Tex.  Civ. 
App.]   79  S.  W.   614. 

54.  Facts  held  not  to  warrant  applica- 
tion of  rule.     Hogs.     Lackland  v.  Chicago  & 

A.  R.  Co.,   101  Mo.  App.  420,  74  S.  W.  505. 

55.  St.  Louis  S.  W.  R.  Co.  v.  Hunt  [Tex. 
Civ.  App.]    81  S.  W.   322. 

56.  See  ante,  §  20. 

57.  Who  are  common  carriers,  see  ante, 
§  1.     See  1  Curr.  L.  448,  449. 

68.  An  employe  of  the  shipper  accom- 
panying live  stock,  whose  transportation  has 
been  Included  In  the  price  paid  as  freight, 
is  a  passenger  within  meaning  of  act  ex- 
empting railroad  company  from  liability  for 
injuries  to  anyone  not  a  passenger  [Act  April 
4,  1868;  2  Purd.  Dig.  p.  1604,  pi.  6].  Rowdin 
V.  Pennsylvania  R.  Co.,  208  Pa.  623,  57  A. 
1125. 

NOT£3.  WAen  one  becomes  a  passenger: 
The  relation  of  passenger  and  carrier  is 
commonly  to  be  implied  from  circumstances 
which  must  be  such  as  to  warrant  the  im- 
plication that  the  one  has  offered  himself 
as  a  passenger  and  the  other  has  accepted 
him.  Ordinarily  the  carrier  will  not  be 
deemed  to  have  accepted  one  as  a  passen- 
ger unless  he  has  presented  himself  to  be 
carried  In  a  proper  condition,  in  a  proper 
manner  and  at  a  proper  place.  The  previous 
purchase  of  a  ticket  is  not  a  controlling  cir- 
cumstance. Thus  one  who  had  a  ticket  and 
was  running  across  the  railway  premises 
outside  the  station  to  catch  a  train,  and  was 
struck  by  an  incoming  train,  was  held  not 
a  passenger.  Webster  v.  Pltchburg  R.  Co., 
161  Mass.  298,  37  N.  B.  165,  24  L.  R.  A.  521. 
On  the  other  hand,  a  person  may  under  cer- 
tain circumstances  be  entitled  to  the  rights 
of  a  passenger,  though  he  has  not  yet  pur- 
chased a  ticket.  So  where  one  goes  to  a 
station  In  good  faith  at  a  reasonable  hour 
to  take  a  train  (Grimes  v.  Pa.  Co.,  36  F. 
72);  or  who  goes  to  station  to  take  a  train 
in  case  he  found  a  friend  on  board  (Tex.  & 
P.  R.  Co.  v.  Best,  66  Tex.  116,  18  S.  W.  224); 
or  Is  on  his  way  to  the  station  in  a  stage 
managed  by  the  company  (BufEett  v.  Troy  & 

B.  R.  Co.,  40  N.  Y.  168);  or  one  who  has  not 
bought  a  ticket  because  told  by  the  agent 
to  pay  on  the  train  (Allender  v.  Chicago, 
etc.,  R.  Co.,  37  Iowa,  264).  The  relation  or- 
dinarily commences  at  least  as  soon  as  a 
ticket  is  purchased  with  the  immediate  pur- 


pose of  taking  the  cars  as  soon  as  they  are 
ready.  Johns  v.  Charlotte,  etc.,  R.  Co.,  39 
S.  C.  162,  17  S.  B.  698,  20  L.  R.  A.  520;  War- 
ren V.  Fitohburg  R.  Co.,  8  Allen  [Mass.]  227, 
85  Am.  Dec.  700.  See  other  cases  cited  in 
note  to  Webster  v.  Fitohburg  R.  Co.,  24  L.  R. 
A.  521. 

59.  Mooted  as  to  whether  person  accus- 
tomed to  be  carried  free  and  who  rendered 
occasional  assistance  to  employes  was  a  pas- 
senger. Chaney  v.  Louisiana  &  M.  R.  Co., 
176  Mo.   598,  75  S.  W.  595.' 

60.  Had  not  paid  his  fare  when  he  sought 
to  alight  and  was  injured.  Dallas  Rapid 
Transit  R.  Co.  v.  Payne  [Tex.  Civ.  App.]  78 
S.  W.   1085. 

61.  Defendant  held  liable  for  Injuries  to 
special  policeman  who  boarded  car  believ- 
ing he  had  a  right  to  ride  thereon,  but  who 
was  ready  and  willing  to  pay  his  fare  If  it 
had  been  demanded  of  him.  Denison  &  S.  R. 
Co.  V.  Johnson  [Tex.  Civ.  App.]   81  S.  W.  780. 

6a.  One  who  solicits  services  of  licensed 
hackman  is  a  passenger  within  meaning  of 
city  ordinance,  making  it  unlawful  to  re- 
fuse to  carry  passengers,  though  he  has  not 
entered  the  vehicle  or  been  accepted  by  the 
carrier.  Atlantic  City  v.  Brown  [N.  J.  Law] 
58  A.  110. 

63.  Person  crossing  tracks  to  take  train 
with  Intention  to  pay  fare  is  a  passenger. 
Albln  V.  Chicago,  etc.,  R.  Co.  [Mo.  App.]  77 
S.  W.  163. 

NOTE.  A  newsboy  Tvho  Is  permitted  to 
jump  on  and  off  the  cars  for  the  purpose  of 
celling  Ills  papers,  according  to  t]ie  weight 
of  authority,  is  neither  a  passenger  nor  a 
trespasser,  but  occupies  the  position  of  a 
mere  licensee.  North  Chicago  St.  R.  Co.  v. 
Thurston,  43  111.  App.  587;  Raming  v.  Met- 
ropolitan St.  R.  Co.,  157  Mo.  477,  57  S.  W. 
268;  Padgltt  v.  Moll,  159  Mo.  143,  60  S.  W. 
121;  Fleming  v.  Brooklyn  City  R.  Co.,  1  Abb. 
N.  C.  433,  afHrmed  74  N.  T.- 618;  Phila.  Trac- 
tion Co.  V.  Orbann,  119  Pa.  37,  12  A.  816; 
Blaokmore  v.  Toronto  St.  R.  Co.,  38  U.  C. 
Q.  B.  172.  In  Amato  v.  Sixth  Ave.  R.  Co., 
9  Misc.  4,  29  N.  T.  S.  51,  nothing  was  said  as 
to  the  custom  of  the  railroad  in  allowing 
newsboys  to  sell  their  papers  on  their  cars, 
but  the  court  apparently  recognized  no  mid- 
tjle  ground,  and  said:  "We  assume  that,  in 
boarding  the  defendant's  car,  not  intending 
to  become  a  passenger,  the  plaintiff,  for  the 
time  being,  was  a  trespasser."  In  Padgitt  v. 
Moll,    159    Mo.    143.    60    S.    W.    121.    the    court 
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wrong  train,'*  though  a  person  who  offers  to  pay  fare  only  to  a  station  for 
which  the  train  does  not  receive  passengers  becomes  a  trespasser.'"  One  en- 
titled to  carriage  in  a  particular  manner  may  be  a  trespasser  if  he  fail  to  com- 
ply with  the  agreement."  The  same  person  may  be  both  an  employe  and  a  pas- 
senger.'' 

One  riding  on  a  pass  which  was  void  because  declared  so  by  statute  can, 
it  has  been  held,  recover  for  injuries  sustained.'* 

Persons  stealing  rides"  or  attempting  to  evade  payment  of  fare  are  tres- 
passers,'" and  such  acts  are  made  criminal  in  some  states.'^ 

Persons  on  other  than  passenger  trains.'"' — Ordinarily  one  is  not  a  passenger 
who  boards  a  train  not  designed  for  such  traffic,'^  but  a  person  of  authority  may 
permit  one  to  so  become  a  passenger.'*  Mere  belief  in  his  authority  does  not 
suffice,"  nor  does  silent  acquiescence  of  a  conductor  in  a  person's  riding  on  an 
engine  at  the  engineer's  invitation  make  him  a  passenger." 


said:  "A  newsboy  Jumping  on  and  off  a 
moving  street  car  to  sell  his  newspapers, 
not  hailing-  to  stop  the  oar  to  receive  him, 
nor  signaling  to  stop  to  allow  him  to  alight, 
not  asking  or  receiving  permission,  either 
express  or  tacit,  not  asking  or  waiting  for 
leave  or  license,  but  Jumping  on  and  off  un- 
der circumstances  that  clearly  indicate  no 
purpose  to  pay  fare,  and  no  aim  to  be  trans- 
ported, but  only  to  avail  himself  of  the  pres- 
ence of  persons  on  the  car  likely  to  buy  his 
papers,  is  in  no  sense  a  passenger."  It  has 
also  been  held  that  he  is  in  no  better  posi- 
tion if  he  is  ready  to  pay  fare  if  called  upon. 
Raming  v.  Metropolitan  St.  R.  Co.,  157  Mo. 
477,  57  S.  W.  268.  The  cases  are  not  in  ac- 
cord as  to  the  degree  of  care  required  of  the 
company  under  these  circumstances.  In 
North  Chicago  St.  R.  Co.  v.  Thurston,  43  111. 
App.  587,  it  was  held  that  the  plaintiff  could 
not  recover  unless  he  could  prove  that  the 
company  wantonly  or  willfully  Inflicted  an 
injury  upon  him,  and  in  Fleming  v.  Brooklyn 
City  R.  Co.,  1  Abb.  N.  C.  433,  affirmed  74  N.  T. 
618,  the  court  said:  "The  complaint  pro- 
ceeds upon  the  theory  that,  by  permitting 
newsboys  to  traffic  with  the  passengers  on 
the  oars,  the  defendant  becomes  charged 
with  the  duty  of  looking  after  their  safety, 
of  seeing  that  they  do  not  run  Into  danger, 
and  of  stopping  and  slackening  the  speed 
of  the  car  for  them  to  leave,  whether  re- 
quested to  do  so  or  not.  I  do  not  think  the 
railroad  company  can  fairly  be  said  to  have 
assumed  any  such  obligation.  Of  course  the 
driver  had  no  right  to  do  anything  which 
would  recklessly  or  needlessly  expose  this 
boy  to  danger."  In  Padgitt  v.  Moll,  159  Mo. 
143,  60  S.  W.  121,  It  was  held  that,  while  the 
plaintiff  was  in  no  sense  a  passenger,  and 
the  carrier  was  not  under  any  obligation  to 
observe  towards  him  the  same  degree  of  care 
which  it  was  obliged  to  show  Its  passengers, 
nevertheless  the  law  did  require,  under  such 
circumstances,  the  exercise  of  ordinary  care. 
If  a  newsboy  is  allowed  on  a  car,  and  is 
then  ordered  to  get  off  when  he  can  do  so 
with  safety,  he  is  a  trespasser  if  he  remains 
on  the  car,  and  protected  from  willful  in- 
Jury  only  (Indianapolis  St.  R.  Co.  v.  Hockett 
[Ind.  App.]  64  N.  B.  633),  but  he  must  hear 
the  order  (Indianapolis  St.  R.  Co.  v.  Hockett, 
161  Ind.  136,  67  N.  E.  106). — From  Clark,  St. 
Ry.   Ace.  Law   t2d  Ed.]   §  11. 

04.     Is    entitled    to    the    same    care.      St. 


Louis  S.  W.  R.  Co.  V.  Pruitt  [Tex.  Civ.  App.] 
79  S.  W.  598. 

65.  Flood  V.  Chesapeake  &  O.  R.  Co.,  25 
Ky.  L.  R.  2135,  80  S.  W.   184. 

66.  A  newsboy  on  running  board  is  a  tres- 
passer when  his  sole  rights  were  under  a 
contract  to  enter  and  leave  by  rear  plat- 
form and  only  when  car  was  at  rest.  Al- 
bert V.  Boston  El.  R.  Co.  [Mass.]  70  N.  B.  52. 

67.  Telegraph  lineman  riding  to  and  from 
his  work  and  having  nothing  to  do  with  the . 
operation   of  the   train.     Carswell   v.   Macon, 
etc.,  R.  Co.,  118  Ga.  826,  45  S.  E.  695. 

6S.  Laws  1891,  c.  320,  §  4,  making  It  an 
unjust  discrimination.  McNeill  v.  Durham  & 
C.  R.  Co.,  135  N.  C.  682,  47  S.  B.  765.  Condi- 
tions on  the  back  of  such  pass  are  of  no 
effect.  Id.  Authorities  collected  and  dis- 
cussed on  the  doctrine  of  pari  delicto.  Dis- 
senting opinion  by  Clark,  C.  J.,  concurred  in 
by  Montgomery,  J.,  holds  that  the  traveler 
must  either  found  his  action  on  a  riding 
without  fare,  which  is  unlawful,  or  on  a,  con- 
tract  [advertising  pass],   which  is  void.    Id. 

6».  See  Railroads,  2  Curr.  L  1382;  Street 
Railways,  2  Curr.  L.  1742,  for  a  discussion  of 
the  carrier's  duties  toward  them.  Pledger  v. 
Chicago,  etc.,  R.  Co.  [Neb.]  95  N.  W.  1057; 
Klenk  v.  Or.  Short  Line  R.  Co.  [Utah]  76  P. 
214;  Johnson  v.  Chicago,  etc.,  R.  Co.,  123 
Iowa,  224,  98  N.  W.  642;  BJornquist  v.  Boston 
&  A.  R.  Co.  [Mass.]  70  N.  E.  53;  McKeon  v. 
New  York,  etc.,  R.  Co.,  183  Mass.  271,  67  N.  E. 
329;  Louisville  &  N.  R.  Co.  v.  Kimbrough, 
24  Ky.  L.   R.  2409,  74  S.  "W.   229. 

70.  Evidence  held  not  to  show  liability 
toward  person  injured  while  alighting.  Chi- 
cago, etc.,  R.  Co.  V.  Smith,  110  Tenn.  197,  75 
S.  "W.   711. 

71.  Acts  1897,  p.  116.  Drunkenness  is  no 
excuse  [Pen.  Code,  §  39].  Brazzell  v.  State, 
119  Ga.  559,  46  S.  B.  837. 

72.  See  1  Curr.  L.   449. 

73.  One  who  intrudes  himself  on  a  freight 
train  not  carrying  passengers,  without 
knowledge  or  consent  of  employes,  is  a  tres- 
passer. St.  Louis  S.  W.  R.  Co.  v.  Mayfield 
[Tex.  Civ.  App.]   79  S.  W.  365. 

74.  One  riding  on  a  freight  train  under 
direction  of  the  trainmaster  to  the  conductor 
is  a  passenger,  though  the  rule  of  the  com- 
pany confines  the  authority  to  grant  permits 
to  the  general  superintendent.  Dysart  v. 
Missouri,  etc.,  R.  Co.  [C.  C.  A.]  122  P.  228. 

75.  One    boarding    a   freight    train    under 
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A  continued  and  open  and  notorious  disregard  of  rules  by  employes  may 
amount  to  a  waiver.''''  It  will  not  be  presumed  that  a  brakeman  on  a  freight 
train  has  authority  to  make  an  agreement  to  carry  a  passenger,'"  even  though 
the  carrier  knows  they  have  previously  done  so/'  or  that  one  becomes  a  pas- 
senger by  getting  on  a  coal  car^"  not  open  to  passengers.'^  The  burden  is  on 
plaintiff  to  prove  that  such  is  the  case.'''  Caretakers  of  live  stock  in  transit 
are  passengers  for  hire/^  and  the  freight  contract  need  not  bear  their  names.'* 

When  relation  iegins.^^ — The  passenger  may  be  such  though  he  has  not 
yet  paid  his  fare,'"  or  have  actually  boarded  the  car  or  train  provided  he  has 
indicated  his  intention,'^  but  until  some  offer  is  made  to  become  a  passenger, 
the  conductor  is  not  bound  to  anticipate  such  intention,"  and  the  purpose  of 
becoming  a  passenger  must  be  so  evinced  that  the  conductor  or  carman  could 
or  should  have  observed^  it."  The  character  attaches  when  the  intending  pas- 
senger passes  over  the  carrier's  premises  in  his  approach  to  the  car,'"  even 
though  he  mistakes  his  car.°^ 

The  intending  passenger's  coming  must  be  a  reasonable  time  before  de- 
parture of  the  train,'*  and  he  must  remain  in  the  station  and  places  provided 


the  belief  that  a  track  superintendent  had 
the  right  to  authorize  him  to  ride  thereon, 
is  a  trespasser,  but  not  a  willful  one.  Ala. 
&  V.  R.  Co.  V.  Livingston  [Miss.]  36  So.  256. 
7«.  Radley  v.  Columbia  So.  R.  Co.  [Or.]  75 
P.  212. 

77.  Carriage  of  passengers  on  freight 
trains.  Greenfield  v.  Detroit  &  M.  R.  Co. 
[Mich.]    95  N.  W.   546. 

78.  Missouri,  etc.,  R.  Co.  v.  Huff  [Tex.]  81 
S.  "W.  525. 

79.  Does  not  raise  an  inference  that  they 
have  authority  to  do  so.  Missouri,  ,etc.,  R. 
Co.  V.  Huff  [Tex.]  81  S.  W.  525.  In  action 
for  injuries  received  while  riding  on  coal 
car  In  freight  train,  where  plaintiff  claimed 
to  have  paid  his  fare  to  a  brakeman,  instruc- 
tion as  to  plaintiff's  right  to  assume  brake- 
man's  authority  in  the  premises  held  erro- 
neous for  authorizing  such  presumption  and 
for  excluding  from  consideration  evidence 
that  such  practice  was  pursued  by  brake- 
men  in  spite  of  efforts  to  prevent  it.  Not 
cured  by   other   instructions.     Id. 

80.  Missouri,  etc.,  R.  Co.  v.  Huff  [Tex.]  81 
S.  W.   525. 

81.  One  who  intruded  himself  on  a  freight 
train  not  for  passengers  without  the  knowl- 
edge of  the  carrier  was  not  a  passenger.  St. 
Louis  S.  W.  R.  Co.  v.  Mayfleld  [Tex.  Civ. 
App.]  79  S.  W.  365. 

82.  Questions  for  jury.  Missouri,  etc.,  R. 
Co.  v.  Huff  [Tex.]  81  S.  W.  625. 

83.  Peldschneider  v.  Chicago,  etc.,  R.  Co. 
[Wis.]  99  N.  W.  1034.  Freight  includes  fare. 
Passenger  within  meaning  of  act  exempting 
railroads  from  liability  for  injury  to  per- 
sons not  passengers  [Act  April  4,  1868;  2 
Purd.  Dig.  p.  1604,  pi.  6].  Rowdin  v.  Penn- 
sylvania R.  Co.,  208  Pa.  623,  67  A.  1125. 

84.  One  who,  with  the  knowledge  and 
consent  of  the  agents  of  the  carrier  and  of 
the  conductor  of  the  train,  accompanies  a 
shipment  of  live  stock  as  an  attendant,  is  a 
passenger,  notwithstanding  the  fact  that  his 
name  did  not  appear  on  the  written  contract 
as  one  of  such  attendants.  American  Exp. 
Co.  V.  Ogles  [Tex.  Civ.  App.]  81  S.  W.  1023. 
Testimony  of  plaintiff,  in  such  case,  that  no 
one  complained  of  his  presence  on  the  car, 
held  admissible,   there   being   evidence   that 


the  express  company's  agents  and  conductor 
of  the  train  consented  to  his  presence.     Id. 
86.     See  1  Curr.  L.  448. 

86.  As  where  he  intends  to  and  Is  prepared 
to  pay.  Dallas  Rapid  Transit  R.  Co.  v.  Payne 
[Tex.  Civ.  App.]   78  S.  "W.   1085. 

87.  Contractual  relation  between  passen- 
ger and  carrier  begins  as  soon  as  the  pas- 
senger comes  within  the  sphere  of  peril  In- 
cident to  street  cars,  where  the  car  has  been 
signalled  and  has  stopped  to  take  on  pas- 
sengers. Injured  before  coming  in  actual 
contact  with  the  car  by  the  falling  of  a 
broken  trolley  pole.  Holzenkamp  v.  Cincip- 
nati  Traction  Co.,  2  Ohio  N.  P.  (N.  S.)  157. 
One  attempting  to  board  a  car  which  h&s 
slowed  in  obedience  to  his  signal  at  a  proper 
place  Is  a  passenger,  though  he  may  be  neg- 
ligent. O'Mara  v.  St.  Louis  Transit  Co.,  1C2 
Mo.  App.  202,  76  S.  W.  680. 

88.  Allegation  that  person  was  engaegd 
in  or  about  becoming  a  passenger  on  said 
car  is  not  sufficient.  Birmingham  R.  &  Elec. 
Co.  V.  Mason,  137  Ala.  342,  34  So.  207. 

8».  One  who  Intending  to  become  a  pas- 
senger approached  the  car  from  the  rear  and 
was  In  such  a  position  that  the  conductor 
looking  out  for  passengers  could  not  have 
seen  her  was  not  a  passenger.  Poster  v. 
Seattle  Blec.  Co.  [Wash.]  76  P.  996.  Em- 
ployes are  bound  to  exercise  only  ordinary 
care  to  ascertain  whether  a  person  standing 
in  the  street  desires  to  become  a  passenger. 
Id.  A  person  does  not  become  a  passenger 
by  making  an  attempt  to  board  a  car  at  a 
place  where  he  is  not  expected  and  where 
the  car  men  are  Ignorant  of  his  presence. 
Attempt  to  board  a  car  stopped  to  throw  a 
switch.  McCarty  v.  St.  Louis  &  S.  R.  Co.  [Mo. 
App.]  80  S.  W.  7. 

90.  A  person  with  a  drovers'  pass  is  a 
passenger  while  walking  along  the  tracks 
to  reach  the  caboose.  Lake  Shore,  etc.,  R. 
Co.  v.  Hotchklss,  24  Ohio  Ciro.  R.  431. 

91.  One  is  not  a  trespasser  in  approaching 
a  train  which  does  not  carry  passengers  un- 
der erroneous  direction  of  station  agent  to 
take  passage  thereon.  Albin  v.  Chicago, 
etc,.  R.  Co.   [Mo.  App.]   77  S.  W.  163. 

ae.  Question  properly  left  to  the  jury 
where  she  was  present  five  hours  prior  to 
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for  his  accommodation.'*  Whether  the  relation  exists  is  for  the  jury  on  a 
conflict  of  evidence."* 

When  relation  ceases  or  is  interrupted.^' — The  relation  exists  from  starting 
point  to  usual  stopping  place  at  final  disposition,''  and  during  the  period  needed 
for  a  safe  exit.°^  The  arriving  passenger  is  entitled  to  remain  at  the  station 
such  time  as  is  reasonably  necessary  to  prepare  for  departure.''  It  does  not 
cease  when  one  goes  on  the  platform  to  change  ears"  or  recheck  baggage.^ 

After  alighting  from  a  street  car  in  the  street,  passenger  becomes  at  once 
a  traveler  on  a  public  thoroughfare;^  otherwise  during  unnecessary  departures 
from  his  car  while  en  route.'  The  fact  that  a  passenger  assumes  a  dangerous 
position  on  the  car  does  not  alter  his  character  as  a  passenger.* 

Where  a  person  is  injured  while  riding  on  a  train  at  a  distance  from  a 
station,  his  status  as  a  passenger  is  not  determined  by  jthe  relation  he  may  have 
borne  to  the  carrier  at  the  station.'  One  who,  having  once  disembarked  from 
a  train,  returns  for  the  purpose  of  using  it  as  a  mode  of  crossing  the  track, 
is  a  mere  trespasser." 

§  23.  Duty  to  receive  and  carry  passengers^ — A  railroad  as  a  common  car- 
rier must  permit  all  who  pay  the  regular  fare  to  travel  on  their  trains,'  unless 
their  condition  is  such  as  to  render  them  dangerous  to  the  safety  or  comfort 
of  other  passengers,'  or  their  known  purposes  in  traveling  are  unlawful.*"     If 


departure.     Holcombe  v.  Southern  R.  Co.,  (6 
a  C.   6,  44  S.  E.   68. 

93.  Holcombe  v.  Southern  B.  Co.,  66  S.  C. 
6,   44  S.  B.  68. 

94.  Citizen's  St.  R.  Co.  v.  JoUy,  161  Ind. 
80,   67   N.  B.    935. 

95.  See  1  Curr.  L.  448. 

96.  One  does  not  as  a  matter  of  law  cease 
to  be  a  passenger  on  leaving  a  train  on 
which  he  is  riding  In  charge  of  property  at 
a  temporary  stop  before  It  was  placed  at  a 
spot  to  be  unloaded  and  returning  next 
morning.  Hardin  v.  Ft.  "Worth,  etc.,  R.  Co. 
[Tex.  Civ.  App.]   77  S.  W.  431. 

97.  Is  entitled  to  the  highest  degree  of 
care.  Flllingham  v.  St.  Louis  Transit  Co., 
102  Mo.  App.  573,  77  S.  W.  314.  Carrier  liable 
If,  after  plaintiff  started  to  leave  street  car, 
but  before  she  reached  platform,  it  was  sud- 
denly started  and  she  was  thereby  thrown 
down  and  injured.  Kroner  v.  St.  Louis  Tran- 
sit Co.  [Mo.  App.]  80  S.  "W.  915. 

98.  St.  Louis  S.  W.  R.  Co.  V.  Wallace  [Tex. 
Civ.  App.]    74   S.  W.   581. 

99.  One  having  a  through  ticket,  who  is 
required  to  go  upon  a  platform  in  order  to 
change  cars.  Wood  v.  Metropolitan  St.  R. 
Co.   [Mo.]   81  S.  W.  152. 

1.  Where,  with  knowledge,  the  carrier 
permits  a  passenger  to  alight  to  recheck 
baggage.  Chicago,  etc.,  R.  Co.  v.  Gore,  105 
111.  App.   16. 

a  Indianapolis  St.  R.  Co.  v.  Tenner  [Ind. 
App  ]  67  N.  E.  1044;  Louisville  R.  Co.  v. 
Meglemery,  25  L.  R.  1587,  78  S.  W.  217;  Id., 
25  Ky.  L.  R.  2062,  79  S.  W.  287.  See  Clark, 
St.  Ry!  Ace.  Law   (2d  Ed.)  7,  8. 

3.  One  who  leaves  a  through  train  on 
which  he  is  a  passenger  at  a  temporary  stop 
for  the  purpose  of  getting  a  drink  is  not  a 
passenger,  and  his  negligence  in  attempting 
to  cross  a  track  ahead  of  a  train  bars  any 
recovery  for  injuries  [Comp.  St.  1901,  c.  72, 
art.  1,  §  3].  Sattler  v.  Chicago,  etc.,  R.  Co. 
[Neb.]    98  N.  W.    663. 


4.  Standing  on  a  projection  outside  the 
vestibule  of  a  crowded  car.  Birmingham  R., 
L.  &  P.  Co.  V.  Bynum,  139  Ala.  389,  36  So. 
736. 

5.  Radley  v.  Columbia  Southern  R.  Co. 
[Or.]    75  P.   212. 

6.  Injured  by  stumbling  over  water  hose 
and  si^dden  jerking  of  train.  Ratteree  v. 
Galveston,  etc.,  R.  Co.  [Tex.  Civ.  App.]  81  S. 
W.    566. 

7.  See  1  Curr.  L.  453-469. 

8.  The  fact  that  a  passenger  has  been 
drunk  on  previous  occasions  does  not  justify 
his  exclusion  when  in  lit  condition.  Code 
1883,  §  1963,  is  mandatory  as  to  duty  to  trans- 
port. Story  V.  Norfolk  &  S.  R.  Co.,  133  N.  C. 
59,  45  S.  B.  349.  Nor  can  the  carrier  show 
intoxication  at  a  later  date.  Id.  A  news 
agent  subject  to  the  rules  of  the  carrier, 
though  not  in  its  employ,  on  being  ejected 
tor  an  infraction  of  the  rules,  is  entitled  to 
ride  on  tender  of  fare.  Choctaw,  etc.,  R.  Co. 
V.  Hin,  110  Tenn.  396,  75  S.  W.  963.  A  per- 
son engaged  in  ticket  scalping  cannot  for 
that  reason  be  refused  passage  on  payment 
of  fare.  Ford  v  Bast  Louisiana  R.  Co.,  110 
La.  414,  34  So.  585. 

9.  A  lunatic  may  be  refused  passage, 
though  In  charge  of  attendants,  and  secured 
in  case  he  is  cursing  and  using  obscene  lan- 
guage. Owens  V.  Macon  &  B.  R.  Co.,  119  Ga. 
230,  46  S.  B.  87.  Drunken  passenger,  though 
he  has  a  ticket.  Story  v.  Norfolk  &  S.  R. 
Co.,  133  N.  C.  59,  45  S.  B.  349. 

10.  NOTE.  Duty  tOTrards  persons  prose- 
cuting illegal  pursuit:  In  a  recent  case 
(Godwin  v.  Carolina  Tel.  &  T.  Co.  [N.  C]  48 
S.  B.  636),  judicial  aid  to  compel  installation 
of  a  telephone  in  a  bawdy  house  was  refused. 
The  ground  was  that  the  courts  would  not 
require  the  rendition  of  a  public  service  for 
an  unlawful  use.  It  was  said  that  while  a 
carrier  could  not  refuse  to  transport  the 
keeper  of  such  a  house,  it  could  refuse  to 
haul  a  ear  used  for  such  a  purpose;  also 
that  it  might  reject  an  intending  passenger 
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it  is  necessary  that  a  violent  lunatic  be  transported,  the  carrier  is  entitled  to 
notice  to  make  proper  arrangements.^^  A  carrier  is  not  required  to  take  a 
passenger  on  a  traia  which  is  not  a  passenger  train.^''  Punitive  damages  for 
a  wanton  or  aggravated  exclusion,^'  and  special  damages  in  contemplation  of 
the  parties,^*  may  be  recovered. 

Through  trains  may  be  run,  not  stopping  save  at  schedule  stations,^"  but 
there  must  be  no  discrimination  in  receiving  and  refusing  differently  ticketed 
passengers.^*  Stops^'  are  obligatory,  at  customary  places  only.^*  They  must 
be  such  as  to  enable  one  to  board.^° 

Stops  must  he  made  at  flag  stations  on  proper  signal,''''  if  seen  and  under- 
stood'^ by  the  engineer  or  trainmen,''"  else  the  carrier  will  be  liable  both  for 
compensatory'''  and  punitive  damages,"*  if  the  failure  to  stop  was  willful."" 

Ejection  of  passengers.^^ — ^A  passenger  failing  to  produce  a  ticket  good  on 
its  face,"''  or  a  transfer  slip,"*  or  other  indicia  of  right,  or  to  pay  fare,  may  be 
expelled.    It  is  no  excuse  that  he  has  lost  it,"°  or  has  entrusted  it  to  another 


■whova  It  knew  to  be  traveling  for  the  execu- 
tion of  a  crime. 

11.  A  carrier  cannot  be  bound  to  trans- 
port a  lunatic  in  a  baggage  car.  Owens  v. 
Macon  &  B.  R.  Co.,  119  Ga.  230,  46  S.  B.  87. 

12.  One  rode  out  on  an  emergency  train. 
The  conductor  refused  to  carry  him  back. 
Louisville  &  N.  R.  Co.  v.  Du  Bose  [Ga.]  47 
S.  E.  917. 

13.  When,  in  the  presence  of  a  large 
crowd,  the  conductor  pushes  back  an  intend- 
ing passenger,  telling  him  he  was  drunk  and 
a  nuisance,  there  is  evidence  of  "wanton- 
ness, insult  or  other  aggravation."  Story 
V.  Norfolk  &  S.  R.  Co.,  133  N.  C.  69,  45  S.  B. 
349. 

14  To  be  an  element  of  damages  for  ex- 
clusion, the-  sickness  of  plaintiff  or  his  fam- 
ily must  have  been  known  to  the  conductor. 
Story  V.  Norfolk  &  S.  R.  Co.,  133  N.  C.  69,  45 
S.  B.  349.  $1,000  reduced  to  $100  for  dis- 
crimination and  refusing  to  transport  pas- 
senger, damages  being  alleged  to  be  aug- 
mented on  account  of  suffering  from  snake 
bite.  Gulf,  etc.,  R.  Co.  v.  Moore  [Tex.  Civ. 
App.]  80  S  W.  426. 

16.  Petition  for  failure  to  stop  Interurban 
electric  oar  held  demurrable.  Battle  v.  Geor- 
gia R.  &  Blec.  Co.  [Ga.]  48  S.  F.  337.  See, 
also.  Railroads,  2  Curr.  D.  1410. 

16.  A  carrier  in  according  through  pas- 
sengers from  outside  the  state  over  roads 
connecting  with  its  lines  at  a  particular 
point,  the  right  to  be  carried  therefrom  on 
a  particular  train  and  denying  those  holding 
continuous  passage  tickets  over  its  own 
lines  the  same  right,  violates  the  Interstate 
Commerce  Act.  Act  Feb.  4,  1887,  o.  104,  24 
St.  380,  may  be  made  the  basis  of  a  civil 
action  by  the  person  aggrieved.  Gulf,  etc., 
R.  Co.  V.  Moore  [Tex.  Civ.  App.]  80  S.  W.  426. 

17,  18.  See,  also,  post,  §  26C,  Taking  on 
Passengers.  When  the  carrier  is  in  the 
habit  of  receiving  passengers.  Creech  v. 
Charleston,  etc.,  R.  Co.,  66  S.  C.  528,  45  S. 
E.  86. 

19.  Failure  to  stop  a  sufficient  time  to 
permit  plaintiff  to  board  authorizes  recovery 
for  time  lost,  expense  incurred  or  personal 
inconvenience.  Verdict  for  punitive  dam- 
ages on  ground  of  abuse  held  unsupported. 
Mobile  &  O.  R.  Co.  V.  Reeves,  25  Ky.  D.  R. 
2236,    80    S.    W.    471. 

ao.     Instruction   as   to   effect   of  signal   by 


third    person    held    confusing.     Southern    R. 
Co.  V.  Lanning  [Miss.]   35  So.  417. 

21.  The  instructions  must  require  the  en- 
gineer to  understand  the  signal.  Southern 
R.  Co.  V.  Lannlng  [Miss.]   35  So.  417. 

22.  The  question  of  whether  employes 
other  than  the  engineer  saw  the  signal 
should  not  be  submitted  in  the  absence  of 
evidence.  Southern  R.  Co.  v.  Lanning 
[Miss.]   35  So.  417. 

23.  24.  When  the  employes  are  not  In 
fault,  there  is  no  ground  for  recovery,  and 
merely  compensatory  damages  may  be 
awarded  when  there  is  mere  negligence. 
Southern  R.  Co.  v,  Lannlng  [Miss.]  35  So. 
417.  To  render  a  company  liable  for  special 
damages,  the  facts  from  which  they  arise 
must  have  been  known  to  it.  Pleading  held 
sufficient  and  evidence  insufficient  to  sup- 
port recovery  for  mental  anguish  In  being 
unable  to  reach  bedside  of  dying  child.  In- 
ternational, etc.,  R.  Co.  V.  Sammon  [Tex. 
Civ.  App.]   79  S.  W.  854. 

$3,333.33  reduced  to  $2,000  for  failure  to 
stop  at  flag  station.  Yazoo,  etc.,  R.  Co.  v. 
Faust   [Miss.]   34   So.    356. 

25.  Where  the  fireman  testified  that  he 
also  was  keeping  a  lookout  for  signals,  the 
right  to  punitive  damages  should  not  be 
limited  to  the  failure  of  the  engineer  to  see 
and  stop.  Tazoo,  etc.,  R.  Co.  v.  Mitchell 
[Miss.)    36   So.   339. 

In  an  action  of  this  kind  an  employe  ■who 
is  not  a  party  cannot  testify  to  his  previous 
character  in  obeying  signals.  Reeves  v. 
Southern  R.  Co.  [S.  C]   46  S.  E.   543. 

Instructions  should  specify  acts  required 
to  be  found  willful  or  capricious.  Southern 
R.  Co.  v.  Lannlng  [Miss.]  35  So.  417;  Tazoo, 
etc.,  R.  Co.  V.  Mitchell   [Miss.]   35  So.  339. 

Instructions  in  action  for  willfully  refus- 
ing to  stop  at  station  held  proper.  Reeves 
V.  Southern  R.  Co.  [S.  C]  46  S.  B.  543.  See, 
also,  article  Railroads,  2  Curr.  L.  1410. 

26.  On  refusal  to  pay  extra  charge,  see 
1  Curr.  L.  454.  Place  of  ejection,  see  1  Curr. 
L.   465. 

27.  Brown  V.  Rapid  R.  Co.  [Mich.]  96  N. 
W.   925. 

28.  A  rule  that  a  person  transferring 
from  one  line  to  another  must  produce  either 
a  transfer  or  fare  Is  reasonable.  Crowley  v. 
Fitchburg,  etc.,  R.  Co.  [Mass.]  70  N.  E.  56. 

29.  Ticket     was     blown     from     plaintiff's 
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who  fails  to  board  the  train.'"  Though  the  carrier  was  first  in  the  wrong 
by  refusing  a  proper  transfer"^  or  ticket/^  the  attempt  to  travel  without  paying 
the  demanded  fare  will  subject  one  to  ejection ;''  but  where  a  passenger  boards 
the  first  train  he  is  given  an  opportunity  to,  he  cannot  be  ousted  because  the 
limit  of  his  ticket  has  expired'*  by  reason  of  the  carrier's  delay."  Pne  who  is 
on  a  car  without  right  to  free  passage,  and  refuses  to  pay  his  fare,  may  be 
ejected'"  after  demand  of  ticket  or  fare  and  refusal.'^  Disorderly  conduct  will 
justify  expulsion,'^  but  not  merely  ungracious  language  and  demeanor.'* 

If  a  ticket  is  invalid,  the  traveler's  good  faith  in  assuming  to  ride  does  not 
protect  him,*"  unless  the  carrier  or  its  agent  sold  a  defective  ticket  and  he  had 
no  notice."  Similarly,  the  holder  of  a  transfer  slip  which  is  defective  by  the 
carrier's  fault  is  entitled  to  ride*^  on  proper  explanation.*'  He  need  not  have 
examined  it,**  but  a  transfer  may  be  properly  refused  after  expiration  of  the 


hand.  Harp  v.  Southern  R.  Co.  [Ga.]  47  S. 
B.  206. 

30.  Nutter  v.  Southern  R.  Co.,  25  Ky.  L. 
R.  1700,   78  S.  W.  470. 

81.  One  cannot  recover  for  ejection  for 
refusal  to  pay  fare  on  a  return  trip,  though 
he  has  been  refused  a  transfer  and  instead 
of  getting  off  remained  on  the  car  to  the  end 
of  the  line.  Hoelljes  v.  Interurban  St.  R. 
Co.,  87  N.  T.  S.  133. 

32.  Where  a  passenger  refused  an  ex- 
change ticket  for  his  interchangeable  mile- 
age by  the  station  agent,  gets  on  the  train 
knowing  that  by  the  terms  of  his  contract 
his  mileage  would  not  be  accepted,  he  can- 
not recover  damages  for  his  ejection. 
Schmidt  v.  Cleveland,  etc.,  R.  Co.,  25  Ky.  K 
R.  11,  74  S.  W.  674. 

33.  note;.  Dnty  of  passenger  to  pay  fare 
•wTonstullY  demanded  to  avoid  expulsion  or 
lessen  damages:  There  Is  a  conflict  of  au- 
thority on  this  proposition.  In  some  states 
it  is  held  that  where  a  passenger  is  already 
entitled  to  transportation,  he  need  not  pay, 
though  able  to  do  so.  Sprenger  v.  Tacoma 
Traction  Co.,  15  Wash.  660,  47  P.  17,  43  L.  R. 
A.  705;  Head  v.  Ga.  Pac.  R.  Co.,  79  Ga.  358, 
7  S.  E.  217;  Pa.  Co.  v.  Bray,  125  Ind.  229,  25 
N.  B.  439;  Calloway  v.  Mellett,  15  Ind.  App. 
366,  44  N.  E.  198;  Ellsworth  v.  Chicago,  etc., 
R.  Co.,  95  Iowa,  98,  63  S.  W.  584,  29  L.  R.  A. 
173;  Krueger  v.  Chicago,  etc.,  R.  Co.,  68 
Minn.  445,  71  N.  W.  683;  Cherry  v.  Kan.  City, 
etc.,  R.  Co.,  52  Mo.  App.  499;  Torton  v.  Mil- 
waukee, etc.,  R.  Co.,  62  Wis.  367,  21  N.  W. 
516.  23  N.  W.  401.  In  other  states  it  is  held 
that  he  must  pay  or  leave  the  train.  St. 
I.ouis,  etc..  R.  Co.  v.  Trimble,  54  Ark.  354,  15 
S.  W.  899;  Pullman  Palace  Car  Co.  v.  Reed, 
75  111.  125,  20  Am.  Rep.  232;  Western  Md.  R. 
Co.  v.  Stocksdale,  83  Md.  245,  34  A.  880;  Cin- 
cinnati, etc.,  R.  Co.  v.  Cole,  29  Ohio  St.  126, 
23  Am.  Rep.  729.  Others  hold  that  the  pas- 
senger must  pay  if  he  has  been  negligent 
in  starting  so  that  he  has  failed  to  secure  a 
proper  ticket,  or  if  he  has  notice  of  the  in- 
firmities of  ills  ticket,  or  if  he  gets  on  a 
train  without  a  transfer.  Atchison,  etc.,  R. 
Co.  V.  Hogue,  50  Kan.  40,  31  P.  698;  Brad- 
.shaw  V.  South  Boston  R.  Co.,  135  Mass.  409, 
46  Am.  Rep.  481;  White  v.  Grand  Rapids, 
etc.,  R.  Co.,  107  Mich.  681,  65  N.  W.  521. 
Many  cases  have  held  that  where  failure  to 
have  a  proper  ticket  Is  the  fault  of  the  ticket 
agent,  the  passenger  is  under  no  duty  to  pay. 
Head  v.  Ga.  Pac.  R.  Co.,  79  Ga.  358,  7  S.  B. 
217;    Murdock    v.    Boston    &    A.    R.    Co.,    137 


Mass.  293,  60  Am.  Rep.  307;  Gulf,  etc.,  R.  Co. 
V.  Rather,  3  Tex.  Civ.  App.  72;  Louisville  & 
N.  R.  Co.  V.  Breckinridge,  99  Ky.  1,  34  S.  W. 
702.  Others,  that,  though  the  ticket  agent 
was  at  fault,  the  passenger  should  pay  to 
avoid  trouble.  Mosher  v.  St.  Louis,  etc.,  R. 
Co.,  23  F.  326;  Peabody  v.  Or.  R.  &  N.  Co., 
21  Or.  121,  26  P.  1053,  12  L.  R.  A.  823;  Chi- 
cago, etc.,  R.  Co.  v.  Griffin,  68  111.  499.  See 
exhaustive  note  to  Sprenger  v.  Tacoma  Trac- 
tion Co.  (15  Wash.  660,  47  P.  17)  in  43  L.  R.  A. 
706,  from  which  these  citations  are  taken. 

34.  Marx  v.  Louisiana  Western  R.  Co.,  112 
La.  1085,  36  So.  862. 

35.  Trains  within  the  limit  did  not  stop. 
Marx  V.  Louisiana  Western  R.  Co.,  112  La. 
1085,  36  So.  862. 

38.  Braymer  v.  Seattle,  etc.,  R.  Co. 
[Wash.]  77  P.  495. 

37.  Though  permission  was  withdrawn  on 
the  ground  that  plaintiff  was  engaged  in 
ticket  scalping.  Ford  v.  Bast  Louisiana  R. 
Co.,   110  La.   414,  34  So.   585. 

38.  Pacts  held  to  Justify  expulsion  of  pas- 
senger becoming  abusive  in  altercation  over 
retained  pass.  Gallegly  v.  Kan.  City,  etc., 
R.  Co.  [Miss.]  35  So.  420.  Drunkenness  war- 
rants ejection.  Korn  v.  Chesapeake,  etc., 
R.  Co.  [C.  C.  A.]  126  F.  897. 

39.  Plaintiffs  conduct  in  refusing  to  un- 
fold his  transfer  and  otherwise  held  not 
such  as  to  Justify  conductor  in  ejecting  him 
from  a  street  car.  El  Paso  Elec.  R.  Co.  v. 
Alderete  [Tex.  Civ.  App.]  81  S.  W.  1246. 
"Damned  if  I  will  unfold  It,  unfold  it  your- 
self"  held  neither  profane  nor  obscene.     Id. 

40.  Passenger  was  Informed  that  his  tick- 
et was  invalid  and  that  he  must  either  pay 
fare  or  get  o£t.  Clark  v.  Great  Northern  R. 
Co.,   31  Wash.   658,   72   P.   477. 

41.  Ticket  valid  on  its  face.  Erie  R.  Co. 
V.  Littell  [C.  C.  A.]  128  P.  546.  Carrier  Is 
liable  for  the  ejection  of  a  passenger  due  to 
mistake  of  Its  agent  in  giving  him  a  wrong 
ticket.  The  conductor,  however,  may  rely 
on  the  ticket  and  his  act  does  not  entail  per- 
sonal liability  if  not  accompanied  by  un- 
reasonable or  unnecessary  force  or  insult. 
111.  Cent.  R.  Co.  v.  Jackson,  25  Ky.  L.  R. 
2087,  79  S.  W.  1187. 

43,  Not  charged  with  negligence  of  trans- 
ferring conductor.  Memphis  St.  R.  Co.  v. 
Graves,  110  Tenn.  232,  75  S.  W.   729. 

43.  Instruction  approved.  Citizens'  St.  R. 
Co.  V.  Clark  [Ind.  App.]   71  N.  B.  53. 

44.  Laws  1890,  c.  565,  p.  1082.  Moon  v.  In- 
terurban  St.   R.   Co.,    85  N.   Y.   S.    303. 
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time  limited  on  its  face.*"  The  passenger  must  show  the  carrier  at  fault  in 
giving  an  expired  transfer,*"  and  when  he  has  opportunity  or  occasion,  he  should 
demand  a  new  transfer  before  leaving  his  car.*^  One  conductor's  statement  to 
another  will  not  take  the  place  of  a  transfer.*' 

A  mistaken  passenger  on  a  wrong  train  should  be  transported  back  or 
left  at  a  proper  place  until  it  is  done.**"  But  if  one  knowingly  boards  a  train 
not  for  passengers,""  or  requiring  pay  for  extra  accommodations  which  he  re- 
fuses,"^ or  not  scheduled  for  his  station,"^  he  may  be  expelled. 

Tender  of  fare  to  avoid  expulsion.'"^ — After  expulsion  begins,  tender  of  fare 
is  ordinarily,"*  but  not  always,  too  late.""  The  carrier  was  ia  a  late  case  held 
bound  to  accept  tender  of  fare  by  fellow  passengers  after  threat  of  expulsion 
and  refusal  to  pay."' 

Manner  of  ejection.'^'' — The  act  of  ejection  must  be  with  no  unnecessary 
force,"*  and  at  a  proper  place"*  and  with  respect  to  obvious  or  known  condi- 
tions.'" The  carrier  must  be  foresighted  to  guard  an  apparently  helpless  per- 
son from  danger  after  eiection.'^ 

Injuries  caused  by  resistance.'^- — Injuries  occasioned  by  undue  resistance,'* 


46.  Passenger  must  pay  his  fare,  but  may 
have  an  action  against  the  company  in  case 
the  fault'  is  the  company's.  Garrison  v. 
United  R.  &  Blec.  Co.,  97  Md.  347,  55  A.  371. 

46.  Hornesby  v.  Ga.  R.  &  Elec.  Co.  [Ga.] 
48   S.  E.   S39. 

Note:  The  numerical  weight  of  the  de- 
cisions favors  the  rule  that  he  may  rely  on 
what  has  been  given  him.  Clark,  St.  Ry. 
Ace.  Law,  §  83. 

47.  Time  limit  expires  through  delay  of 
the  car  on  which  he  is  riding.  Held,  that 
passenger  who  voluntarily  left  the  car  and 
attempted  to  reach  the  transfer  point  before 
the  time  limit  expired  could  not  recover, 
though  a  company's  custom  was  not  to  is- 
sue new  transfers  in  case  of  delay.  Hornes- 
by V.  Ga.   R.   &  Blee.   Co.    [Ga.]    48   S.  E.   339. 

48.  Conductor  of  connecting  line  failed 
to  furnish  a  transfer  and  informed  the  re- 
ceiving conductor  that  the  fare  was  paid.  A 
passenger  refusing  to  pay  under  such  cir- 
cumstances is  evading  payment  of  fare  with- 
in Rev.  Laws,  c.  Ill,  §  251,  and  his  arrest 
is  justified.  Crowley  v.  Fitohburg  &  L.  St. 
R.   Co.    [Mass.]    70   N.  B.   56. 

49.  Evidence  held  for  jury  as  to  negli- 
gence in  putting  off  female  passenger  with- 
out money  at  a  point  requiring  many  hours 
wait.  St.  Louis  S.  W.  R.  Co.  v.  Prultt  [Tex. 
Civ.  App.]  79  S.  W.  598.  Instruction  held 
not  erroneous  as  stating  that  it  was  negli- 
gence to  refuse  to  carry  a  person  boarding 
the  wrong  train  to  a  particular  station  where 
she  had  relatives.     Id.  [Tex.]  80  S.  W.  72. 

50.  Waiver  of  rules:  Where  rules  against 
carrlarge  of  passengers  are  openly  and  habit- 
ually violated,  and  for  such  time  that  the 
officers  by  use  of  ordinary  care  might  have 
known  thereof,  they  are  presumed  to  be 
abrogated.  The  same  rule  applies  to  author- 
ity of  employes  to  invite  passengers  to  board 
and  to  collect  fares.  Evidence  held  sufficient. 
Mo.;  etc.,  R.  Co.  V.  Huff  [Tex.  Civ.  App.]  78 
S.  "W.  249. 

51.  Ticket  not  good  except  in  hands  of 
purchaser  of  berth.  Ames  v.  Southern  Pac. 
Co.,  141  Cal.  728,  75  P.   310. 

52.  A  person  who  goes  on  a  train  with 
knowledge  that  it  does  not  stop  at  his  des- 
tination and  does  not  get  off  at  the  previous 


stop,  refusing  to  pay  fare  to  the  next  regu- 
lar stop,  may  be  ejected  at  any  reasonably 
safe  place.  New  York,  etc.,  R.  Co.  v.  Willing, 
24   Ohio  Circ.   R.   474. 

S3.     See  1  Curr.  L.  454,  n.  89. 

64.  Where  passenger  has  had  reasonable 
time  and  opportunity.  Garrison  v.  United  R. 
&  Elec.  Co.,  97  Md.  347,  55  A.   371. 

56.  Facts  in  controversy  over  credit  cer- 
tificate on  credential  contract  held  to  Justify 
such  tender.  Holt  v.  Hannibal  &  St.  J.  R. 
Co.,  174  Mo.   524,  74  S.  W.  631. 

56.  Randell  v.  Chicago,  etc.,  R.  Co.,  102 
Mo.   App.  S42,   76   S.  W.   493. 

57.  See   1   Curr.   L.   455. 

58.  A  conductor  may  expel  a  boisterous 
passenger,  but  if  assaulted  by  him  must  use 
only  the  force  requisite  to  self-defense. 
Ickenroth  v.  St.  Louis  Transit  Co.,  102  Mo. 
App.   597,    77    S.   W.    162. 

.■59,  60.  Pacts  held  to  justify  ejection  of 
drunken  passenger  in  a  lighted  place  300 
yards  from  station.  Korn  v.  Chesapeake  & 
O.  R.  Co.  [C.  C.  A.]  125  F.  897.  Evidence 
held  not  to  show  that  drunken  passenger 
ejected  from  trai^  was  In  such  a  condition 
that  he  would  probably  not  be  able  to  take 
care  of  himself,  and  to  justify  peremptory 
instruction  to  find  for  defendant.  Tuttle  v. 
Cincinnati,  etc.,  R.  Co.  [Ky.]  80  S.  W.  802. 
In  ejecting  a  drunken  passenger  for  refusal 
to  pay  his  fare,  due  care  under  the  circum- 
stances must  be  used  to  select  a  place  where 
he  can  protect  himself,  or  others  can  pro- 
tect him,  from  danger  from  passing  trains 
or  otherwise.  Id.  His  condition  must  be 
such  as  would  reasonably  indicate  that  he, 
on  account  of  such  condition  and  the  sur- 
rounding circumstances,  would  be  liable  to 
such  Injury.  Proximate  cause  of  injury  held 
to  be  whiskey,  drunk  after  ejection  from 
train.      Id. 

61.  Facts  held  Insufficient  to  show  that 
station  agent  had  Ijnowledge  that  an  in- 
tending passenger  was  helpless  from  co- 
caine, thus  imposing  liability  for  his  death 
after  ejection  from  a  train  by  the  conductor. 
Korn  V.  Chesapeake  &  O.  R.  Co.  [C  C  A  1 
125    F.    897.  ■      '■" 

62.  See  1   Curr.   L.   456. 
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beyond  that  which  is  incidental  to  a  remoyal  by  force  and  compulsion,**  will 
not  be  compensated,  and  where  violent  and  unnecessary  force  is  used,  contribu- 
tory negligence  of  the  passenger  in  resisting  need  not  be  submitted.*' 

Failure  to  afEord  an  opportunity  to  purchase  a  ticket  will  not  authorize  a 
passenger  to  invite  an  assault  and  recover  damages  therefor  by  resistance  to 
expulsion  for  failure  to  pay  added  charge.*"  Where  one  explains  why  he  did 
not  take  the  first  train,  expulsion  should  be  stayed  imtil  the  truth  of  his  state- 
ments is  ascertained.*' 

Elements  and  measure  of  damage.^' — Damages  as  alleged  may  include** 
physical  pain,  if  appreciable,  and  bodily  or  mental  suffering  naturally  result- 
ing.'* Indignity'^  and  other  elements  of  mental  suffering  may  be  included, 
though  the  expulsion  was  not  actuated  by  malice  or  willfulness.'"  Eecovery  may 
be  had  for  mental  suffering  alone."  The  passenger  is  entitled  to  at  least  nom- 
inal damages  if  ejected  from  a  moving  train  contrary  to  statute  requiring  a 
stop.'*  Mere  provocative  or  abusive  language  will  not  have  the  effect  of  miti- 
gating the  actual  or  compensatory  damages  recoverable  by  plaintiff  on  account 
of  being  forcibly  ejected  from  a  moving  car.'" 

Where  the  expulsion  of  a  passenger  is  willful  and  wanton,  he  is  entitled 
to  recover  punitive  damages,'*  but  cannot  be  had  in  an  action  for  breach  of  con- 


es. HandeU  v.  Chicago,  etc.,  R.  Co.,  102 
Mo.  App.    342,  76  S.  W.   493. 

64.  Erie  R.  Co.  v.  Littell  [C.  C.  A.]  128  F. 
546.  A  passenger  who  has  tendered  lawful 
money  In  payment  of  fare  does  not  forfeit 
his  right  to  damages  by  reasonable  resistance 
to  his  expulsion.  Breen  v.  St.  Louis  Transit 
Co.,  102  Mo.  App.  479,  77  S.  W.  78. 

65.  Randell  v.  Chicago,  etc.,  R.  Co.,  102 
Mo.  App.  342,  76  S.  W.   493. 

66.  Cannot  sue  for  assault  and  battery. 
Monnler  v.  New  York,  etc.,  R.  Co.,  175  N.  T. 
281,  67  N.  B.  569. 

67.  First  train  did  not  stop.  Marx  v.  I>a. 
W.  R.  Co.,  112  La.  1085,  36  So.  862. 

68.  See  article  Damages,  1  Curr.  L.  833,  for 
a  complete  treatment  of  this  topic.  $350  held 
not  excessive.  111.  Cent.  R.  Co.  v.  Jaclcson, 
25  Ky.  L.  R.  2087,  79  S.  "W.  1187.  $250  held 
not  excessive.  Marx  v.  La.  Western  R.  Co., 
112  La.  1085,  36  So.  862.  $250  held  not  ex- 
cessive for  ejection  at  about  sundown,  en- 
tailing a  walic  of  six  miles  and  a  night's  de- 
lay, together  with  Insulting  and  humiliating 
language.  Houston,  etc.,  R.  Co.  v.  McNeel 
[Tex.  Civ.  App.]  76  S.  "W.  206.  $250  not  ex- 
cessive   for   ejection   of   news    agent.      Choc- 

■  taw,  etc.,  R.  Co.  v.  Hill,  110  Tenn.  396.  75 
S.  W.  963.  Evidence  he?d  to  support  ver- 
dict for  $1,000  for  assault  by  conductor  on 
boy  of  16.  Mo.,  etc.,  R.  Co.  v.  Gaines  [Tex. 
Civ.  App.]  79  S.  W.  1104.  Damages  for  loss 
of  time  cannot  be  based  on  a  mere  showing 
that  plaintiff  was  a  lawyer,  without  a  show- 
ing of  his  income  or  of  what  a  lawyer  of  his 
standing  might  be  reasonably  expected  to 
earn.  Pa.  Co.  v.  Scofield  [C.  C.  A.]  121  F. 
814.  Proof  of  expenses  and  length  and  value 
of  time  spent  in  litigation  must  be  adduced 
to  permit  a  recovery  therefor.  Id.  Evidence 
that  conductor  took  plaintiff  by  shoulder  will 
warrant  recovery  for  display  of  superior 
force.     Id.     See  1  Curr.  L.  458. 

69.  In  an  action  for  ejection,  where  the 
passenger  does  not  count  for  unused  fare 
or  request  it  at  time  of  expulsion,  he  cannot 
have  an  Instructed  verdict  pro  tanto.  Gal- 
legly    V.    Kan.    City,    etc.,    R.    Co.    [Miss.]    35 


So.  420.  Where  negligence  In  leaving  an 
intoxicated  passenger  on  a  platform  after 
ejection  is  not  counted  on,  It  cannot  be  made 
a  basis  of  recovery.  Moore  v.  Nashville,  etc., 
B...   137   Ala.    496,   34   So.    617. 

70.  Breen  v.  St.  Louis  Transit  Co.,  102  Mo. 
App.  479,  77  S.  W.  78.  Evidence  that  plain- 
tiff was  jerked  from  train  authorizes  In- 
struction on  physical  suffering.  Choctaw^, 
etc.,  R.  Co.  V.  Hill,  110  Tenn.  396,  75  S.  W. 
963.  Compensation  for  mental  distress  may 
be  given,  and  for  Injuries,  If  any,  sustained 
in  walking  to  a  place  to  secure  lodging,  pro- 
vided a  reasonably  prudent  man  under  the 
circumstances  would  have  done  so.  Houston, 
etc.,  R.  Co.  v.  McNeel  [Tex.  Civ.  App.]  76  S. 
W.  206.  A  person  wrongfully  put  off  may 
recover  for  an  Injury  sustained  by  walking 
on  a  cattle  guard  in  the  dark  on  his  way  to 
his  destination.  New  York,  etc.,  R.  Co.  v. 
Willing,  24  Ohio  Clrc.  R.  474. 

71.  An  expression  of  opinion  that  fare 
tendered  Is  counterfeit  Is  not  element  of 
damages.  Breen  v.  St.  Louis  Transit  Co., 
102   Mo.   App.    479.   77    S.   W.    78. 

72.  Coine  v.  Chicago  &  N.  W.  R.  Co.  [Iowa] 
99  N.   W.   134. 

73.  Mo.,  etc.,  R.  Co.  V.  Tarwater  [Tex. 
Civ.    App.]    75    S.   W.    937. 

74.  Rev.  St.  1899,  §  1074  requires  a  stop. 
Holt  v.  Hannibal  &  St.  J.  R.  Co.,  174  Mo.  524, 
74  S.  W.  631. 

75.  Mahoning  Valley  R.  Co.  v.  De  Pascale 
[Ohio]  71  N.  E.  633.  In  an  action  for  wrong- 
fully ejecting  plaintiff  from  a  moving  car, 
where  the  jury  is  restricted  to  the  allow- 
ance of  compensatory  damages.  It  is  im- 
proper to  charge  that  the  jury  may  consider 
plaintiff's  abusive  language  In  mitigation 
thereof.      Id. 

76.  Dagnall  v.  Southern  R.  Co.  [S.  C]  48 
S.  B.  97.  Where  a  conductor  knew  that 
there  was  a  mistake  in  the  limit  of  a  ticket 
and  required  additional  fare  under  threat 
of  expulsion,  evidence  held  for  the  jury  on 
a  claim  for  exemplary  damages.  Chiles  v. 
Southern  R.  Co.   [S.  C]   48  S.  E.  252. 
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tract  growing  out  of  an  expulsion  for  defect  in  a  transfer.''^  They  may  be 
awarded  where  the  conductor  refuses  to  accept  a  female  passenger's  explanation 
that  she  has  been  directed  by  a  station  agent  to  take  that  particular  train,  and 
ejects  her  alone  and  in  the  night.'" 

Bemedies  and  procedure  for  ejection.''^ — Wrongful  expulsion  from  a  train 
is  not  only  a  breach  of  contract  but  also  a  tort.*"  For  wrongful  ejection,  the 
cause  of  action  arises  where  the  ejection  occurs,'^  and  if  plaintiff  seeks  to  recover 
for  the  physical  and  mental  pain,  the  action  is  one  for  personal  injuries,  and 
venue  is  so  fixed.'^  The  action  is  ex  contractu  when  the  negligence  was  in  de- 
fectively punching  the  return  portion  of  a  ticket.'"  The  municipal  court  of 
New  York  has  jurisdiction  of  an  action  for  wrongful  ejection.'* 

An  action  on  a  violation  of  a  contract  of  carriage  and  one  for  excessive 
force  in  ejection  cannot  be  joined,'"  nor  can  negligence  of  a  ticket  seller  and 
wrongful  ejection  be  pleaded  in  the  same  count.'*  Allegations  of  inducement 
that  plaintifE  purchased  a  ticket  do  not  sound  in  tort."  Actual  ejection  must 
be  pleaded."  An  averment  that  an  assault  was  committed  by  a  carrier  through 
its  employes  is  sufficient.'"  A  plea  that  a  conductor  was  acting  as  a  police  of- 
ficer iii  ejecting  a  passenger  is  insufficient  without  alleging  ground  for  so  act- 
ing.'" Where  disorderly  conduct  is  set  up  in  justification  of  ejectment,  it  must 
be  averred  that  only  such  force  was  used  as  was  reasonably  necessary.'*  Where 
it  is  alleged  that  excessive  force  was  used,  variance  between  an  allegation  that 
plaintifE  was  a  passenger  and  proof  that  she  was  a  trespasser  is  immaterial.'^ 

The  carrier  must  establish  refusal  to  pay  fare,"  and  contributory  miscon- 
duct on  the  part  of  plaintiff,'*  but  there  is  no  presumption  that  a  person  rid- 
ing on  the  blind  baggage  is  a  passenger."  The  general  rules  as  to  admissibility 
of  evidence  are  applicable  as  illustrated  below."    In  the  absence  of  directions  in 


77.  Moon  V.  Interurban  St.  R.  Co.,  86  N. 
T.  S.  363. 

78.  Though  his  conduct  is  free  from  in- 
solence. III.  Cent.  R.  Co.  V.  Harper  [Miss.] 
35   So.   764. 

79.  See  1  Curr.  D.  456,  n.  11-29. 

80.  Elements  of  damages  include  compen- 
sation for  mental  suffering  arising  from 
humiliation.  Marx  v.  La.  Western  R.  Co., 
112   La.    1085,    36   So.   862. 

81.  Not  where  the  ticket  was  purchased 
(Georgia,  etc.,  R.  Co.  v.  Pearson  CGa.]  47  S. 
B.  904),  but  where  the  company  has  no  office 
in  the  county  where  the  ejection  took  place, 
the  company  can  be  sued  In  the  county  of  its 
residence   (Id.). 

82.  Laws  1901,  p.  31,  c.  17.  Tex.  &  P.  R. 
Co.  V.  Lynch  [Tex.]   75  S.  "W.  486. 

83.  Tort  will  not  lie.  "Western  Md.  R. 
Co.  V.  Sohaun,  97  Md.  563,  55  A.  701.  Evi- 
dence that  the  conductor  punching  the  return 
ticket  was  the  same  who  refused  it  is  not 
sufficient  to  impose  liability  in  such  form 
of  action.     Id. 

84.  The  municipal  court  may  have  juris- 
diction where  the  acts  complained  of  while 
constituting  an  assault  are  also  a  breach  of 
the  duty  owing  to  the  public  and  passengers. 
Fallon  V.  Interurban  St.  R.  Co.,  40  Misc.  687, 
83  N.  T.  S.  171.  Municipal  court  has  juris- 
diction where  passenger  Is  thrown  from  car 
by  conductor  on  alleged  nonpayment  of  fare. 
Kearns  v.  New  Tork,  etc.,  R.  Co.,  86  N.  T. 
S.   179. 

85.  Complaint  held  demurrable  [Ball.  Ann. 
Codes  &  St.  §  4942].  Clark  v.  Great  North- 
ern R.  Co.,  31  Wash.  658,  72  P.  477. 

3  Curr.  Law — 40. 


86.  Count  held  to  state  two  causes  of 
action.  Southern  R.  Co.  v.  Bunnell  [Ala.]  38 
So.  380. 

87.  Action  for  violent  ejection.  Southern 
R.  Co.  V.  Bunnell  [Ala.]  36  So.  380. 

88.  A  complaint  alleging  that  the  con- 
ductor threatened  to  eject  him  and  did  as- 
sault and  beat  him  but  did  not  allege  that 
he  was  actually  put  off  the  car  states  a 
cause  of  action  for  assault,  but  not  for  ejec- 
tion. Damages  for  unlawful  ejection  could 
not  be  recovered.  Ray  v.  United  Traction 
Co.,   89   N.   T.    S.   49. 

89.  Ejection  of  passenger  having  wrong 
transfer.  Citizens'  St.  R.  Co.  v.  Clark  [Ind. 
App.]   71  N.  E.   53. 

90.  91.  Moore  v.  Nashville,  etc.,  R.,  137 
Ala.   495,    34   So.   617. 

92.  Randell  v.  Chicago,  etc.,.  R.  Co.,  102 
Mo.   App.    342,    76    S.   W.    493. 

93.  Ejection.  Holt  v.  Hannibal,  etc.,  R. 
Co.,   174  Mo.    524,   74  S  W.    631. 

94.  El  Paso  Blec.  R.  Co.  V.  Alderete  [Tex. 
Civ.  App.]   81  S.  W.  1246. 

95.  He  had  a  ticket,  but  the  conductor 
who  put  him  off  did  not  know  it.  McGraw  v. 
Southern   R.   Co.,   135  N.   C.    264,   47  S.   B.   758. 

9«.  Held  admiMslble !  Evidence  that  de- 
fendant had  waived  conditions  against  trans- 
fer In  a  ticket  and  had  encouraged  scalping, 
introduced  to  support  cause  of  action  for 
breach  of  contract,  should  be  excluded  when 
the  breach  of  contract  is  eliminated  from 
issues.  Clark  v.  Great  Northern  R.  Co.,  31 
Wash.  658.  72  P.  477.  Plaintife  may  testify 
he  purchased  a  ticket  to  a  certain  place  with- 
out violating  the  rule  as  to  parol  evidence. 
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the  ticket,  plaintiff,  in  an  action  for  ejection,  may  show  declarations  of  ticket 
agents  and  conductors  as  to  proper  routes."'  Evidence  of  plaintiff's  good  char- 
acter is  not  admissible."*  Accepting  a  ticket  sold  by  another  company  is  evi- 
dence that  the  selling  company  acted  as  agent  for  the  road  accepting  the  same."" 
Instances  of  sufSciency  of  evidence,^  and  holdings  as  to  the  propriety  of  par- 
ticular instructions  will  be  found  in  the  footnotes.^ 

Belays. — By  the  sale  of  a  ticket,  a  carrier  impliedly  contracts  to  transport 
the  passenger  to  his  destination  without  unreasonable  delay,'  on  schedule  time.* 
The  burden  is  on  the  carrier  to  show  the  cause  of  a  delay,  and  that  it  was  ex- 
cusable.^    For   delay   the  passenger   may   recover   such    actual    damages    as   |the 


Coine  v.  Chicago,  etc.,  R.  Co.  [Iowa]  99  N. 
W.  134.  As  explaining  failure  to  produce 
tickets  taken  up,  one  with  knowledge  may 
testify  to  a  custom  to  destroy  them.  Shealey 
V.  South  Carolina  &  G.  R.  Co.  [S.  C]  45  S.  B. 
119.  Where  passenger  was  negligently  put 
off  train  to  await  the  proper  one  to  trans- 
port her,  she  may  testify  as  to  telling  the 
conductor  of  her  circumstances.  St.  Louis 
S.  W.  R.  Co.  V.  Prultt  [Tex.  Civ.  App.]  79 
S.   W.   598. 

Held  Inadmissible t  Bvldence  as  to  reme- 
dies applied  to  plaintiff  after  ejection.  South- 
ern R.  Co.  V.  Bunnell  [Ala.]  36  So.  380.  That 
plaintiff  asked  conductor  to  lend  him  the 
sum  necessary  to  purchase  ticket  farther 
than  the  one  Issued  him  by  mistake.  Id. 
That  plaintiff  asked  his  son  for  a  loan  or 
that  persons  outside  the  car  were  cursing. 
Moore  v.  Nashville,  etc.,  R.  Co..  137  Ala.  495, 
34  So.  617.  Evidence  of  a  custom  of  con-, 
ductors  to  permit  such  men  to  ride  free 
where  plaintiff  In  action  for  ejection  had  ten- 
dered fare  but  was  an  old  trackman.  Mo., 
etc.,  R.  Co.  V.  Tarwater  [Tex.  Civ.  App.]  75 
S.  W.  937.  Ticket  agent  cannot  be  asked  as 
to  previous  mistakes  in  issuing  tickets. 
Southern  R.  Co.  v.  Bunnell  [Ala.]  36  So.  380. 
Where  a  ticket  was  alleged  to  have  been 
carelessly  issued  to  a  wrong  destination,  the 
conductor  cannot  be  asked  as  to  his  efforts 
to  secure  its  return  from  the  general  of- 
fice. Id.  Where  one  Is  ejected  for  refusing 
to  pay  his  fare,  evidence  of  the  general  char- 
acter of  the  conductor  was  inadmissible. 
Braymer  v.  Seattle,  etc.,  R.  Co.  [Wash.]  77 
P.  495.  Especially  where  the  action  was 
based  on  breach  of  contract  of  carriage  and 
the  employment  of  an  incompetent  conductor 
was  not  alleged.    Id. 

Res  eestae:  Statement  of  conductor  after 
ejection  of  passenger  and  while  the  car  was 
proceeding  without  stopping  is  not.  Gotwald 
V.  St.  Louis  Transit  Co.,  102  Mo.  App.  492, 
77  S.  W.  125.  Statement  6  or  10  minutes 
after  ejection  and  after  plaintiff  had  walked 
50  yards  is  not.  Mo.,  etc.,  R.  Co.  v.  Tarwater 
[Tex.   Civ.   App.]    75   S.   W.    937. 

97.  111.  Cent.  R.  Co.  v.  Harper  [Miss.]  35 
So.  764. 

98.  Breen  v.  St.  Louis  Transit  Co.,  102  Mo. 
App.    479,    77    S.    W.    78. 

99.  Chiles  v.  Southern  R.  [S.  C]  48  S.  E. 
252.  A  general  passenger  agent  may  testify 
that  In  selling  a  ticket  hie  company  acted  as 
agent  for   another.     Id. 

1.  Evidence  held  to  Justify  ejection  on 
account  of  drunken  and  obscene  conduct. 
Atchison,  etc.,  R.  Co.  v.  Wood  [Tex.  Civ. 
App.]  77  S.  W.  964.  Evidence  held  for  jury 
on  use  of  excessive  force  willfully  or  wan- 
tonly in  expelling  female  passenger  with  aid 


of  negro  policeman.  Randell  v.  Chicago, 
etc.,  R.  Co.,  102  Mo.  App.  342,  76  S.  W.  493. 
Evidence  held  to  support  finding  of  negli- 
gence causing  plaintiff  to  alight  under  the 
circumstances.  Mo.,  etc.,  R.  Co.  v.  Huff  [Tex. 
Civ.  App.]  78  S.  W.  249.  Question  of  rea- 
sonableness of  time  afforded  an  intoxicated 
passenger  to  pay  fare  held  for  jury  under 
the  evidence.  Huba's  Estate  v.  Schenectady 
R.  Co.,  85  App.  Dlv.  199,   83  N.  T.  S.  157. 

2.  See  article  Instructions,  2  Curr.  L.  461. 
Instruction  held  proper.  El  Paso  Elec.  R. 
Co.  V.  Alderete  [Tex.  Civ.  App.]  81  S.  W. 
1246.  Instruction  as  to  ejection  of  passenger 
erroneous  as  falling  to  state  the  duty  of  the 
brakeman,  the  rule  by  which  Jury  was  to  de- 
termine when  he  ceased  to  act  in  perform- 
ance of  his  duty,  and  as  giving  impression 
that  if  plaintiff  was  pushed  onto  platform 
defendant  would  be  liable  for  results  of  his 
falling  off  in  any  event.  Battis  v.  Chicago, 
etc.,  R.  Co.  [Iowa]  100  N.  W.  543.  Charge 
as  to  damages  from  ejection  held  proper. 
Choctaw,  etc.,  R.  Co.  v.  Hill,  110  Tenn.  396, 
76  S.  W.  963.  Instruction  held  not  erroneous 
as  placing  the  burden  of  proof  on  defendant. 
El  Paso  Elec.  R.  Co.  v.  Alderete  [Tex.  Civ. 
App.]  81  S.  W.  1246.  Where  unnecessary  vio- 
lence is  not  averred,  an  Instruction  as  to  Its 
effect  is  error.  Huba's  Estate  v.  Schenectady 
R.  Co.,  85  App.  Dlv.  199,  83  N.  T.  S.  157.  In- 
struction as  to  effect  of  conductor  acting 
maliciously  while  not  In  management  of  car 
should  not  be  given  in  the  absence  of  evi- 
dence that  he  was  not  at  some  time  in  the 
management  of  the  car.  Sch"wartzman  v. 
Brooklyn  Heights  R.  Co.,  84  App.  Dlv.  608, 
82  N.  Y.  S.  890.  Instructions  held  not  to 
place  on  defendant  the  burden  of  negativing 
plaintiff's  right  to  recover.  Coine  v.  Chi- 
cago, etc.,  R.  Co.  [Iowa]  99  N.  W.  134.  In- 
struction as  to  unusual  force  in  ejection  held 
supported  by  pleadings.  Gotwald  v,  St.  Louis 
Transit  Co.,  102  Mo.  App.  492,  77  S.  W.  125. 

3,  Delay  of  24  hours  prima  facie  unrea- 
sonable. International,  etc.,  R.  Co.  v.  Harder 
[Tex.  Civ.  App.]  81  S.  W.  356.  Where  a  train 
was  delayed  10  hours  and  no  information 
was  given  the  passengers  as  to  the  cause  or 
probable  length  of  delay,  a  nonsuit  should 
not  be  granted.  Miller  v.  Southern  R.  Co. 
[3.  C]  48  S.  E.  99.  Negligence  is  essential. 
Id. 

4.  Miller  v.  Southern  R.  Co.  [S.  C]  48  S. 
B.   99. 

B.  Where  it  was  caused  by  a  wreck,  it 
will  not  be  presumed,  in  the  absence  of  evi- 
dence, that  the  carrier  was  in  no  way  re- 
sponsible therefor,  or  that  it  used  due  dili- 
gence to  repair  the  damage.  International, 
etc.,  R.  Co.  V.  Harder  [Tex.  Civ.  App.]  81  S. 
W.    356. 
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carrier  might  reasonably  have  anticipated  would  result,'  but  not  punitive  dam- 
ages unless  the  carrier's  conduct  was  willful,  wanton  and  malicious.'  Wanton 
disregard  of  duty  is  not  shown  by  the  detaching  of  an  engine  from  a  train  for 
the  purpose  of  forwarding  a  Pullman  car  in  pursviance  of  orders  issued  on  ac- 
count of  a  wreck.'  Allegations  that  defendant  "wrongfully  and  unlawfully"  re- 
fused to  convey  plaintiff  according  to  its  schedule  are  to  be  disregarded,  since 
they  do  not  assign  specific  legal  character  to  the  acts  of  defendants." 

§  24.  Rates  and  fares,  iickets  and  special  contracts}"  Bight  of  public  to 
supervise  rates}'^ — Except  where  it  has  been  lawfully  bargained  away,^''  the  state 
or  its  authorized  subdivisions*'  may  regulate  fares  and  rates  in  a  reasonable  de- 
gree,** especially  when  so  reserved  or  fixed  in  charter  or  franchise.*'  A  statute 
fixing  the  rate  per  mile  does  not  require  the  charge  to  be  divided  for  distance  less 
than  a  mile.*"  The  statutes  of  New  Jersey  give  railroad  companies  an  uncon- 
trolled discretion  to  fix  such  rates  as  their  own  interests  may  from  time  to  time 
require,  subject  only  to  the  maximum  rates  therfein  specified,  and  to  the  reserved 
right  of  repeal  and  modification  by  the  legislature.*'  The  courts  may  decide 
whether  a  particular  rate  is  reasonable  or  imreasonable,  or  a  given  statutory  rate 
confiscatory,  but  they  have  no  power  to  declare  in  general  what  rates  shall  not  be 
exceeded.*'  An  injunction  pendente  lite  may  be  granted  by  a  Federal  court  against 
the  enforcement  of  an  order  of  a  state  railroad  commission  unwarrantedly  reducing 
rates.*' ,  It  is  not  a  discrimination^"  to  refuse  the  United  States  the  benefit  of  a 


G.  Verdict  excessive  where  no  evidence  of 
time  lost  and  little  as  to  physical  comfort 
and  Inconvenience.  International,  etc.,  R. 
Co.  V.  Harder  [Tex.  Civ.  App.]  81  S.  W.  356. 
Not  for  inconvenience,  loss  of  time  or  fatigue, 
unless  It  has  produced  pecuniary  damage  or 
personal  loss.  Miller  v.  Southern  R.  Co.  [S. 
C]  48  S.  E.  99.  Mere  inconvenience,  annoy- 
ance and  delay  cannot  be  recovered  for  on 
breach  of  contract  for  through  transporta- 
tion. Miller  v.  Baltimore  &  O.  R.  Co.,  89  App. 
Dlv.  457,  85  N.  Y.  S.  883. 

7.  Miller  v.  Southern  R.  Co.  [S.  C]  48  S. 
E.  99.  Where  a  train  was  delayed  10  hours 
and  no  Information  given  the  passengers,  a 
cliarge  that  the  company  was  not  liable  for 
punitive  damages  was   properly  refused     Id. 

8,  9.  Aaron  v.  Southern  R.  Co.  [S.  C]  46 
S.    E.    556. 

10.  See  1  Curr.  L.  449,  and  consult  re- 
demption of  tickets,  1  Curr.  L.  452;  round 
trip  tickets,  1  Curr.  L.  451;  stop  over  priv- 
ileges, 1  Curr.  ly.  452. 

11.  1  Curr.  L.  450,  n.  28-34. 

12.  Impairing  contract  or  vested  rights: 
Acceptance  of  a  location  granted  by  a  town 
does  not  cause  conditions  as  to  fares  to  be- 
come a  contract  or  validate  them.  Keefe 
V.  Lexington,  etc.,  R.  Co.  [Mass.]  70  N.  B.  37. 
The  acceptance  of  an  ordinance  securing 
the  public  the  benefit  of  a  five  cent  fare 
created  a  contract  right  to  charge  such  fare 
which  could  not  be  reduced  under  a  right  re- 
served to  regulate  fares.  Such  a  contract 
does  not  violate  Bates'  Ohio  Ann.  St.  1897, 
§  2502.  Cleveland  v.  Cleveland  City  R.  Co., 
194  U.  S.  517,  24  S.  Ct.  756;  Cleveland  v. 
Cleveland  Elec.  R.  Co.,  194  U.  S.  538,  24 
S.  Ct.  764. 

13.  The  legislature  has  the  right  to  regu- 
late the  rates  of  fare  to  be  charged  by  a 
street  railway  company,  in  the  absence  of 
any  provision  In  its  charter  relinquishing  it. 
Company  cannot  assert  invalidity  of  act 
compelling  street  railroad  companies  to  give 


half  fare  to  school  children  (Acts  28th  Leg. 
[1903]  c.  116,  p.  182),  in  view  of  constitu- 
tional provision  that  all  franchises  are  sub- 
ject to  legislative  control.  San  Antonio 
Traction  Co.  v.  Altgelt  [Tex.  Civ.  App.]  81 
S.  W.  106.  The  power  to  regulate  rates  to 
be  charged  by  carriers  belongs  to  the  legis- 
lature. Raritan  River  R.  Co.  v.  Middlesex  & 
S.  Traction  Co.  [N.  J.  Err.  &  App.]  58  A.  332. 
Under  a  general  permission  to  stipulate  for 
conditions  conducive  to  public  interest  on 
granting  locations,  town  authorities  cannot 
limit  fares  [Pub.  St.  1882,  c.  113,  §  43  (Rev. 
Laws,  c.  112,  §  69);  Stat.  1898,  p.  743,  c.  578, 
§  13].  Keefe  v.  Lexington  &  B.  St.  R.  Co. 
[Mass.]    70   N.   B.    37. 

14.  Must  not  work  a  practical  destruction 
of  carrier's  property.  No  evidence  in  man- 
damus to  compel  street  railway  company  to 
give  half  fare  rates  to  school  child  under 
statute  (Acts  28th  Leg.  [1903]  p.  182,  c.  116) 
that  rate  was  not  such  as  to  give  company 
fair  income  on  its  investment  after  paying 
for  repairs.  San  Antonio  Traction  Co.  v. 
Altgelt    [Tex.    Civ.   App.]    81    S.    W.   106. 

15.  Chartered  under  a  provision  reserving 
power  of  alteration.  Construing  statutes. 
Topham  v.  Interurban  St.  R.  Co.,  42  Misc. 
503,  86  N.  T.  S.  295.  A  village  franchise 
fixing  a  rate  of  fare  to  points  outside  the 
village  is  binding.  Vlning  v.  Detroit,  etc., 
R.  Co.   [Mich.]    95  N.  "W.  542. 

10.  Act  March  11,  1880;  Gen.  St.  p.  2701, 
§  270.  Hunter  V.  Erie  R.  Co.  [N.  J.  Law] 
56   A.   139. 

17.  Gen.  St.  p.  2643.  Raritan  River  R. 
Co.  V.  Middlesex  &  S.  Traction  Co.  [N.  J. 
Err.  &  App.]   58  A.  332. 

18.  Raritan  River  R.  Co.  v.  Middlesex  & 
S.  Traction  Co.  [N.  J.  Err.  &  App.]  58  A. 
332. 

19.  May  be  granted  on  a  showing  that 
the  rates  previously  charged  did  not  earn 
interest  on  amount  invested.  Joint  opera- 
tion does  not  prevent  tlie  road  being  regard- 
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"ten  party"  rate  in  the  transportation  of  soldiers.*^  An  agreement  between  a  rail- 
road company  and  a  competitor,  that  during  a  limited  period  the  former  will  not 
reduce  passenger  rates  unless  required  by  law  to  do  so,  is  not  contrary  to  public 
policy." 

Penalties  for  overcharged^ — ^A  mistake  in  good  faith  as  to  the  right  to  make 
an  increased  charge  because  of  grades  overcome  is  within  an  exception  from  penalty 
of  those  acting  by  mistake."*  A  penal  action  is  one  founded  on  a  "statute,"  and 
hence  each  statute  declared  on  must  in  New  Jersey  be  indorsed  on  the  process."' 

Tickets  and  contracts. — Bxcept  as  there  has  been  an  express  agreement,  the 
contract  is  implied  from  circumstances  and  the  duty  of  carriage,  and  not  from  sub- 
sequent statements  of  employes,"'  or  mere  coincidences."''  The  contract  may  exist 
on  payment  of  fare  by  a  stranger,"'  but  the  fact  that  one  purchases  a  ticket  for  an- 
other does  not  constitute  a  contract  between  the  purchaser  and  the  carrier."*  In  so 
far  as  the  ticket  is  a  mere  voucher  or  receipt,"*  parol  evidence  is  admissible  to  show 
the  terms  of  the  contract,"'  but  the  terms  of  a  contract  ticket,  signed  by  the  pas- 
senger cannot  be  so  varied.'" 

Conditions  and  limits. — The  carrier  may  exact  as  a  condition  to  a  reduced  rate 
excursion  ticket  that  the  holder  identify  himself  by  signature,  and  if  this  is  not 
satisfactory,  by  other  proofs.'*  A  ticket  torn  in  two  pieces  is  not  a  "mutilated"  one 
and  therefore  void.'*  A  passenger  has  a  right  to  ride  on  a  first  class  ticket  for 
which  he  has  paid  full  fare,  at  any  time."    The  validity  of  a  ticket  cannot  be  lim- 


ed as  a  single  line  where  the  road  Is  credited 
with  Increased  business  and  reduced  ex- 
penses. The  value  of  the  property  returned 
for  taxation  Is  not  conclusive.  The  railroad 
commission  of  Florida  is  not  exempt  from 
Injunction  as  a  judicial  body.  Louisville  & 
N.   R.   Co.  V.  Brown,  123  F.  946. 

20,  21.  See  ante,  §  2.  The  rate  being 
established  for  parties  traveling  for  the  giv- 
ing of  exhibitions,  limited  closely  as  to  time, 
payable  in  cash  in  advance  and  actuated  by 
the  hope  of  securing  return  passage  and 
other  concurrent  public  travel,  none  of  which 
essentials  are  incident  to  transportation  of 
soldiers.  U.  S.  v.  Chicago,  etc.,  R.  Co.  [C. 
C.  A.]    127   F.    785. 

22.  Raritan  River  R.  Co.  V.  Middlesex  &  S. 
Traction   Co.    [N.   J.  Err.   &  App.]    58  A.   832. 

23.  See   1   Curr.   L,.   424,   n.   83-38. 

24.  Laws  1899,  p.  1096,  c.  565,  §§  37,  39. 
Goodspeed  v.  Ithaca  St.  R.  Co.,  88  App.  Div. 
147,   84  N.  T.  S.   383. 

25.  In  qui  tam  action  to  recover  penalty 
under  Gen,  St.  p.  2673,  §  149;  Act  of  March 
11,  1880;  Gen.  St.  p.  2701,  §  270,  must  also  be 
Indorsed  on  the  process.  Hunter  v.  Brie  R. 
Co.  [N.  J.  Law]   56  A.  139. 

26.  Where  one  got  onto  a  oar  that  ran 
only  to  an  intermediate  point  and  there  was 
no  system  of  transfers  to  the  cars  that  ran 
further,  there  was  no  contract  of  carriage 
beyond  such  point.  A  statement  by  the 
superintendent  who  was  on  the  car  that  he 
would  have  the  through  car  pick  him  up 
did  not  constitute  such  a  contract.  Braymer 
V.  Seattle,  etc.,  R.  Co.  [Wash.]  77  P.  495. 
Nor  did  a  statement  made  by  him  the  next 
day  that  he  intended  to  have  the  conductor 
pick   him    up   but   had    forgotten.     Id. 

27.  Where  a  street  car  bound  only  for 
an  intermediate  point  was  boarded  by  a 
through  passenger  and  there  was  no  system 
of  transfers,  the  fact  that  the  through  car 
left   at   about   this   time   was   immaterial    on 


the  question  of  the  contract  of  carriage. 
Braymer  v.  Seattle,  etc.,  R.  Co.  [Wash.]  77 
P.   495. 

28.  Where  there  was  evidence  from  which 
a  jury  might  have  found  an  Implied  con- 
tract to  carry  in  consideration  of  payment 
for  tickets  by  a  third  person,  nonsuit  was 
properly  denied.  Mims  v.  Seaboard  Air  Line 
R.  [S.  C]  48  S.  E.  269.  Failure  to  prove 
contract  did  not  render  denial  erroneous. 
Id. 

29.  Where  a  husband  purchased  a  ticket 
for  his  wife,  she  alone  could  maintain  an 
action  for  breach  of  the  contract  to  carry. 
Ga.,  etc.,  R.  Co.  v.  Brown  [Ga.]  47  S.  E. 
942. 

30.  Ames  v.  Southern  Pac.  Co.,  141  Cal. 
728,   75   P.    310,   and   authorities   there  cited. 

31.  May  be  shown  that  compliance  with 
certain  regulations  as  to  securing  berths 
was  necessary  to  passage.  Ames  v.  South- 
ern Pac.  Co.,  141  Cal.  728,  75  P.  310.  Dis- 
senting opinion  that  specification  of  certain 
train  excluded  an  implied  condition  that 
berth  must  be  purchased.     Id. 

32.  Mo.,  etc.,  R.  Co.  v.  Harrison  [Tex.] 
80   S.    W.    1139. 

33.  Where  validating  agent  is  not  satis- 
fled  with  signature,  the  plaintiff  must  have 
offered  additional  proofs.  The  question  of 
the  reasonableness  of  the  act  of  the  agent 
is  for  the  jury.  Baltimore,  etc.,  R.  Co.  v. 
Hudson,  25  Ky.  L.  R.  2154,  80  S.  W.  454. 
Proof  of  identity  must  be  such  as  would  sat- 
isfy the  mind  of  a  reasonably  conscientious 
and   prudent  man.     Id. 

34.  Within  the  meaning  of  a  stipulation 
thereon  that  it  shall  be  void  If  mutilated. 
Young  V.  Central  of  Ga.  R.  Co.  [Ga.]  47  S. 
B.    556. 

35.  His  attention  was  not  called  to  condi- 
tions printed  on  the  back.  Dagnall  v.  South- 
ern R.  Co.  [S.  C]  48  S.  B.  97.  Question 
as  to  whether  he  knew  of  conditions  on 
back  of  ticket  properly  excluded.     Id. 
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ited  by  custom,  rule  or  notice  not  brought  home  to  the  passenger ;°'  e.  g.,  a  rule 
that  the  most  direct  of  several  routes  must  be  taken.'' 

Mileage  boohs  and  credential  contracts.^^ — ^Eefusal  to  issue  an  exchange  ticket 
for  interchangeable  mileage,  for  passage  over  any  part  of  the  road,  held  out  as  a 
portion  of  its  system,  whether  used  under  right  of  absolute  ownership,  leasehold 
or  special  permit,  renders  a  carrier  liable.'*  The  measure  of  damages  is  the  value 
of  plaintiffs  time,  his  expenses  and  loss  directly  occasioned  thereby.*"  An  obliga- 
tion to  buy  tickets  under  a  credential  contract  at  the  station  may  be  waived  by 
allowing  conductors  to  customarily  issue  credit  slips  on  cash  fares.*^  Mileage  good 
only  for  a  trip  whoUy  within  a  state  may  be  used  on  a  trip,  beginning  outside  the 
state,  but  covered  by  other  tickets  until  the  state  line  is  crossed.*'' 

Property^  ownership  and  redemption  of  tickets.*^ — ^Unused  mileage  goes  to  per- 
sonal representatives  of  the  owner  and  cannot  be  used  for  the  transportation  of  the 
remains  of  the  owner.** 

If  the  ticket  be  lost  or  taken  up  by  any  agent  of  the  carrier  who  had  authority 
to  take  it,  the  carrier  is  responsible.*"  The  passenger  may  purchase  another  and 
sue  for  the  price.*'  A  husband  may  recover  the  amount  paid  for  his  wife's  ticket, 
though  she  does  not  join  or  assign.*'' 

Generally  speaking,  the  carrier  or  its  legal  successor*'  must  honor  or  redeem 
outstanding  or  unused  tickets.  This  may  be  compelled  by  statute**  under  reason- 
able penalties.""  In  an  action  for  such  penalty,  proof  must  show  a  sale  of  the 
ticket  by  the  carrier,'^  but  not  of  the  degree  required  in  criminal  cases."^ 

A  conductor  is  not  a  proper  party  to  an  action  for  refusal  to  honor  a  ticket." 
Where  a  second  fare  was  paid  imder  protest  to  prevent  further  abuse  and  insult 
from  a  conductor,  the  passenger's  recovery  cannot  be  limited  to  the  fare  so  paid."* 


36.  Carvey  v.  Detroit  &  M.  R.  Co.  [Mich.] 
95   N.  W.   716. 

37.  111.  Cent.  R.  Co.  v.  Harper  [Miss.] 
35  So.  764. 

38.  See  1  Curr.  L.  450,  n.  35-37. 

89.  Facts  held  to  Impose  liability  for  re- 
fusal. Schmidt  V.  Cleveland,  etc.,  R.  Co.,  25 
Ky.  L.  R.  11,   74  S.  W.   674. 

40.  Schmidt  V.  Cleveland,  etc.,  R.  Co.,  25 
Ky.  L.  R.   11,  74  S.  W.  674. 

41.  Holt  V.  Hannibal,  etc.,  R.  Co.,  174  Mo. 
624,  74  S.  "W.  631. 

42.  Horton  v.  Erie  R.  Co.,  86  App.  Dlv.  379, 
83   N.   T.   S.   733. 

43.  See  1  Curr.  L.  451,  n.  46-49;  Id.,  452, 
n.  57. 

44.  Minnish  v.  Southern  R.  Co.,  135  N. 
C.  342,  47  S.  B.  432. 

45.  A  carrier  Is  responsible  for  the  proxi- 
mate consequences  of  a  baggage  agent  In 
losing  or  misplacing  a  passenger's  ticket. 
Cannot  be  held  for  injuries  from  ejection  on 
boarding  train  without  ticket  and  refusing 
to  pay  fare.  So  a  person  allowing  his  wife 
to  board  a  train  without  ticket  or  money 
is  negligent,  and  whether  he  had  money  to 
pay  fare  is  immaterial.  Galveston,  etc.,  R. 
Co.  v.  Scott  [Tex.  Civ.  App.]  79  S.  W.  642. 
Taken  up.  Stewart  v.  Baltimore  &  O.  R.  Co., 
88  N.  T.  S.  377. 

46.  Stewart  v.  Baltimore  &  O.  R.  Co.,  88 
N.  T.  S.    377. 

47.  Miller  v.  Baltimore  &  O.  R.  Co.,  89 
App.  Dlv.   457,  85  N.  Y.  S.  883. 

48.  Purchasers  of  a  railroad  on  fore- 
closure subject  to  outstanding  obligations 
of  the  receivers  must  honor  outstanding  and 


unused  tickets  Issued  by  them.    Brie  R.  Co. 
V.  Llttell  [C.  C.  A.]  128  P.  646. 

49.  "Where  a  provision  in  a  statute  mak- 
ing it  a  misdemeanor  to  sell  an  unused  rail- 
road ticket  was  unconstitutional,  it  did  not 
invalidate  a  provision  in  the  same  statute 
for  a  penalty  for  refusal  to  redeem  unused 
tickets  [Batts*  Ann.  St.  arts.  4560a,  4560b]. 
Tex.  &  P.  R.  Co.  V.  Mahafeey  [Tex.  Civ.  App.] 
81  S.  W.  1047.  Batts'  Ann.  St.  arts.  4560a, 
4560b,  prescribing  a  penalty  for  refusal  to 
redeem  an  unused  passenger  ticket,  is  not 
unconstitutional.     Id. 

50.  A  penalty  not  exceeding  $500.00  for 
refusal  to  redeem  unused  passenger  tickets 
is  not  unreasonable  [Batts'  Ann.  St.  arts. 
4560a,  4560b].  Tex.  &  P.  R.  Co.  v.  MahafCey 
[Tex.   Civ.   App.]    81   S.   W.    1047. 

51.  Where  one  purchased  a  ticket  from 
a  person  at  the  window  and  such  person  re- 
fused to  redeem  the  ticket,  evidence  held 
sufficient  to  show  that  he  was  the  agent  of 
the  carrier.  In  an  action  to  recover  the 
penalty  for  refusal  to  redeem.  Tex.  &  P.  R. 
Co.  V.  MahafEey  [Tex.  Civ.  App.]  81  S.  W. 
1047. 

52.  In  an  action  to  recover  a  penalty  un- 
der Batts'  Ann.  St.  arts.  4560a,  4560b,  for 
refusal  to  redeem  an  unused  ticket,  the  same 
degree  of  proof  is  not  required  as  in  a 
criminal  prosecution.  Tex.  &  P.  R.  Co.  v. 
MahafCey    [Tex.    Civ.   App.]    81    S.   W.    1047. 

53.  His    Joinder    as    a    defendant    renders 
a  complaint   for   breach   of  contract   of   car- 
riage and  excessive  violence  in  ejection  de- 
murrable.    Clark  V.  Great  Northern   R.   Co 
31  Wash.   658,   72   P.   477. 

54.  Strull  V.  Louisville  &  N.  R.  Co.  21 
Ky.  L.   R.   678,   76  S.   W.   181. 


630 


CARKIEES  [OF  PASSENGEES]  §  24. 


3  Cur.  Law. 


Dealing  in  nontransferable  special  rate  tichets  has  been  restrained,"  despite 
the  invalidity  of  an  agreement  from  wMch  the  rate  resulted;'*  but  there  must  be 
no  adequate  legal  remedy,*^  and  other  equitable  circumstances  must  coexist." 

Lien  for  charges. — ^A  carrier  has  no  lien  for  fare  on  the  baggage  of  a  wife,  where, 
without  her  knowledge,  it  refunds  to  her  husband  the  money  paid  for  the  passage 
and  allows  him  to  retain  the  prepaid  certificate.^" 

Oash  fares  must  be  in  legal  tender.""  An  extra  charge  for  cash  fares"^  cannot 
be  imposed  where  the  fare  thereby  exceeds  the  statutory  maximum."^  A  higher 
charge  by  a  street  ear  company  is  not  justified  unless  tickets  are  on  sale  at  all 
points  where  it  receives  passengers.®' 


55.  See  1  Curr.  !•.  451,  n.  42-45.  An  In- 
junction may  be  obtained  to  prevent  ticket 
brolcers  dealing  in  special  tickets  which  re- 
cite on  their  face  that  they  are  issued  at 
reduced  rates  and  not  transferable.  Facts 
and  pleadings  held  to  authorize  such  a  writ 
with  regard  to  excursion  tickets  to  Louisiana 
Purchase  Exposition.  Schubach  V.  McDon- 
ald  [Mo.]    78   S.   W.    1020. 

56.  An  agreement  between  carriers  to 
make  a  low  rate,  though  contrary  to  public 
policy,  will  not  prevent  one  of  them  having 
an  injunction  against  scalpers  dealing  In  the 
return  portions  of  such  low  rate  tickets. 
Kinner  v.  Lake  Shore,  etc.,  R.  Co.,  69  Ohio 
St.   339,   69  N.  E.   614. 

57.  Company  is  not  without  other  ade- 
quate remedies.  New  York  Cent.,  etc.,  R.  Co. 
V.    Reeves,    41    Misc.    490,    85    N.    T.    S.    28. 

58.  Bill  to  enjoin  numerous  brokers  hav- 
ing no  connection  with  each  other  is  multi- 
farious. New  York  Cent.,  etc.,  R.  Co.  v. 
Reeves,  41  Misc.  490,  85  N.  Y.  S.  28.  In- 
junction on  the  ground  of  conspiracy  to  de- 
fraud will  be  denied  unless  facta  are  al- 
leged.    Id. 

5».  Moszkowitz  V.  International  Nav.  Co., 
84   N.    T.    S.    297. 

60.  NOTE:  The  qnestlon  as  to  Trhat  Is 
leeal  tender  tor  car  fare,  both  as  to  the 
quality  and  the  amount  of  the  sum  offered, 
has  risen  several  times.  A  genuine  silver 
coin  of  the  United  States  (a  half  dollar  of 
1824),  distinguishable  as  such,  though 
somewhat  rare,  and  differing  in  appearance 
from  other  coins  of  this  government  of  like 
denomination  and  of  later  dates,  is  never- 
theless a  legal  tender  for  car  fare,  and  a 
passenger  ejected  for  refusal  to  make  pay- 
ment otherwise  than  by  tendering  such  coin 
is  entitled  to  an  action  for  damages.  At- 
lanta Consol.  St.  R.  Co.  v.  Keeny,  99  Ga.  266, 
25  S.  E.  629.  Similarly,  a  genuine  sliver 
coin  worn  smooth  by  use,  not  appreciably 
diminished  in  weight,  and  distinguishable, 
is  a  legal  tender  for  car  fare,  and  a  passen- 
ger ejected  for  refusal  to  make  other  pay- 
ment can  maintain  an  action  for  such  ejec- 
tion. Mobile  St.  R.  Co.  v.  Watters,  135 
Ala.  227,  33  So.  42;  Jersey  City  &  B.  R. 
Co.  V.  Morgan,  52  N.  J.  Law,  60.  Where  a 
passenger  tenders  the  exact  fare  in  legal 
coin,  he  is  wrongfully  ejected,  even  though 
the  coin  is  so  worn  that  the  conductor 
honestly  believes  it  is  not  good.  Ruth  v. 
at.  Louis  Transit  Co.,  98  Mo.  App.  1,  71  S. 
W.  1055.  A  dollar  bill,  however,  from  the 
upper  left-hand  corner  of  which  a  piece  one 
Inch  and  a  half  by  one  inch  and  a  quarter 
has  been  torn,  is  not  legal  tender  for  car 
fare,  and  the  conductor  may  eject  a  passen- 
ger   who    refuses    to    make    other    payment. 


He  is  not  bound  to  accept  a  bill  which  Is 
substantially  mutilated.  North  Hudson 
County  R.  Co.  v.  Anderson,  61  N.  J.  Law 
248,  68  Am.  St.  Rep.  703.  A  passenger  upon 
a  street  railroad  is  not  bound  to  tender  the 
exact  fare,  but  must  tender  a  reasonable 
sum,  and  the  carrier  must  accept  such  ten- 
der, and  furnish  change  to  a  reasonable 
amount.  Barrett  v.  Market  St.  R.  Co.,  81 
Cal.  296,  16  Am.  St.  Rep.  61;  Barker  v.  Cen- 
tral Park,  etc.,  R.  Co.,  151  N. ,  T.  237,  56 
Am.  St.  Rep.  626;  Muldowney  v.  Pittsburg 
&  B.  Traction  Co.,  8  Pa.  Super.  Ct.  335. 
The  authorities  are  not  In  harmony  as  to 
what  is  a  reasonable  sum.  In  California, 
it  has  been  held  that  the  tender  of  a  five- 
dollar  gold  piece  is  reasonable.  Barrett  v. 
Market  St.  R.  Co.,  81  Cal.  296,  15  Am.  St. 
Rep.  61.  The  court  said:  "It  does  not  fol- 
low, if  It  be  established  as  a  rule  that  five 
dollars  is  a  reasonable  amount  to  be  ten- 
dered to  a  conductor  that  twenty  dollars  or 
fifty  dollars  is  also  a  reasonable  amount, 
and  must  be  accepted.  The  fears  of  the  ap- 
pellant are  based  upon  the  assumption  that 
passengers  generally  will  contumaciously,  to 
avoid  payment  of  fare,  and  require  the  com- 
panies to  carry  them  free,  offer  a  coin  of  a 
large  denomination;  but  these  fears,  we 
think,  can  safely  be  set  aside  upon  the 
theory  that  a  question  like  this  will  settle 
itself  by  a  spirit  of  mutual  accommodation 
between  carrier  and  passenger.  It  is  a  well 
known  fact  that  the  five-dollar  gold  piece  is 
practically  the  lowest  gold  coin  in  use  in 
this  section  of  the  country."  In  New  York, 
on  the  contrary,  it  has  been  held  that  a  rule 
of  a  street  car  company  In  a  large  city,  re- 
quiring its  conductors  to  furnish  change  to 
passengers  to  the  amount  of  two  dollars,  is 
reasonable,  and  a  tender  of  a  five-dollar  bill 
is  unreasonable,  and  need  not  be  accepted. 
Barker  v.  Central  Park,  etc.,  R.  Co.,  151  N. 
Y.  237,  56  Am.  St.  Rep.  626.  In  commenting 
upon  the  California  case  just  cited,  the  court 
said:  "It  Is  quite  possible  that  there  ex- 
isted local  reasons  for  the  decision  in  Cali- 
fornia, as  the  judge  writing  the  opinion  sug- 
gested that  the  five-dollar  gold  piece  was 
practically  the  lowest  gold  coin  in  use  in 
that  section  of  the  country."  In  Pennsyl- 
vania, also,  it  has  been  held  that  the  tender 
of  a  five-dollar  bill  for  a  five-cent  fare  is 
unreasonable  as  matter  of  law,  and  the  con- 
ductor is  not  bound  to  receive  it.  Mul- 
downey V.  Pittsburg  &  B.  Traction  Co.,  8  Pa. 
Super.  Ct.  335. — From  Clark,  St.  Ry.  Ace. 
Law    (2d  Ed.)   §  74. 

61.  See  1  Curr.   L.   453. 

62.  Even  though  there  was  opportunity  to 
get  tickets.  Pulmer  v.  Southern  R.  Co.  [S. 
C]    45   S.  E.   196. 
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The  duty  of  furnishing  transfers  may  be  imposed  on  urban  carriers  which 
consolidate  or  extend  their  privileges,'*  even  though  there  is  another  route  over 
which  plaintiff  might  travel  for  one  f are/^  or  though  undue  crowding  of  streets  at 
transfer  points  would  ensue.""  The  corporation  need  not  be  within  city  if  rail- 
road is."^  Corporations  organized  under  the  Stock  Corporation  Law  are  ame- 
nable."' A  statute  requiring  the  giving  of  transfers  for  continuous  rides  does  not 
prevent  their  being  limited  as  to  time  of  use,""  which  must  cover  the  passage  of  a 
car  and  convenient  time  to  board  it.™  Liability  is  not  removed  by  the  fact  that 
conductor  has  no  transfers,  or  that  the  passengers  who  are  boys  are  skylarking,''^ 
or  that  the  passenger  has  been  riding  to  collect  penalties.^^  A  franchise  condition 
requiring  the  issuance  of  transfers  between  lines  within  the  city  does  not  require 
them  to  lines  in  another  city,  though  o-vvned  and  operated  in  common  f  but  a  right 
to  carriage  on  transfers  within  city  limits  extends  to  after-acquired  municipal 
territory.'*  Penalties  for  refusal  have  been  prescribed,'"  which  the  passenger  is 
the  pajty  entitled  to  recover  under  the  New  York  law  for  refusing  a  transfer." 
A  penalty  cannot  be  recovered  for  not  giving  a  transfer  where  it  is  not  shown 
that  plaintiff  took  the  proper  car  or  that  had  he  taken  the  transfer,  it  would  have 
been  refused,  though  it  was  refused  on  the  ear  he  boarded." 

Limitation  of  liability.''^ — A  stipulation  limiting  the  liability  for  injuries  to 
a  passenger  for  hire  to  an  arbitrary  sum  is  void."  One  is  bound  by  the  express 
conditions  on  a  thousand-mile  ticket  accepted  by  him,  that  the  company  selling  it 
assumes  no  responsibility  thereon  beyond  its  own  lines."" 

The  common-law  liability  toward  a  newsboy  cannot  be  avoided  by  a  condition 
imposed  for  his  transportation."^  A  limitation  in  the  contract  with  an  express 
company  may  relieve  the  carrier  from  liability  for  negligent  injury  of  an  express 
messenger."* 


63.  Kennedy  V.  Birmingham  R.,  It.  &  P. 
Co.,  138  Ala.  225,  35  So.  108. 

64.  A  consolidation  under  the  New  York 
railroad  law  carries  with  it  the  obligation 
to  give  transfers.  Topham  v.  Interurban  St. 
R.   Co.,   42  Misc.    503,  86  N.   T.   S.   295. 

Statutes  requiring  corporations  contract- 
ing for  mutual  use  of  roads  wholly  within 
municipal  limits  to  furnish  transfers  are  up- 
held. Under  Laws  1890,  p.  1114,  o.  565,  §§ 
78,  105,  the  Interurban  Street  Railway  Com- 
pany must  give  transfers  over  all  its  lines 
within  New  York  City  for  single  fare. 
Blume  V.  Interurban  St.  B.  Co.,  41  Misc.  171, 
83  N.  Y.  S.  989.  Law  Includes  leases  of 
roads  as  well  as  traffic  agreements.  Topham 
V.  Interurban  St.  R.  Co.,  42  Misc.  603,  86  N. 
Y.  S.   295. 

65.  66,  67,  68.  Topham  v.  Interurban  St. 
R.   Co.,  42  Misc.  503,  86  N.   Y.  S.   295. 

69.  Act  Assem.  1900,  o.  313,  p.  463.  Gar- 
rison v.  United  R.  &  Elec.  Co.,  97  Md.  347, 
55  A.  371. 

70.  Hornesby  v.  Ga.  R.  &  Elec.  Co.  [Ga.] 
48  S.  E,  339. 

71.  Evidence  held  to  show  willful  refusal. 
Rosenberg  v.  Brooklyn  Heights  R,  Co.,  91 
App.  Div.  580,  86  N.  Y.  S.  871. 

72.  Leave  to  appeal  was  granted  to  have 
the  question  determined  and  also  that  of 
whether  more  than  one  penalty  could  be 
had.  McLean  V.  Interurban  St.  R.  Co.,  87  N. 
Y.   S.   135. 

73.  City  of  Montpelier  v.  Barre  &  M.  T. 
&  Power  Co.    [Vt.]    56  A.   278. 

74.  Ind.  R.  Co.  v.  Hoffman,  161  Ind.  593, 
69   N.  E.   399. 

75.  Under   Laws    1892,    p.    1406,    u.    676,    a 


passenger  can  recover  the  penalty  thereby 
provided  for  refusal  of  a  lessee  company 
to  issue  him  a  transfer  from  one  leased  line 
to  another.  O'Reilly  v.  Brooklyn  Heights 
R.  Co.,  89  N.  Y.  S.  41.  But  this  statute  has 
no  application  to  leases  made  prior  to  May, 
1891.  Topham  v.  Interurban  St.  B.  Co.,  89  N. 
Y.   S.    298. 

76.  Under  Railroad  Law,  §  104;  Laws  1890, 
c.  565,  p.  1082;  Amended  Laws  1892,  c.  676, 
pp.  1405,  1406,  he  is  the  aggrieved  party. 
A  minor  may  sue  by  guardlanad  litem  [Code 
Civ.  Proc.  §  468].  Fox  v.  Interurban  St.  R. 
Co.,  42  Misc.  538,  86  N.  Y.  S.  64. 

77.  VSTeinstein  v.  Interurban  St.  R.  Co.,  86 
N.  Y.  S.  731. 

78.  See   1  Curr.   L.   482. 

79.  Limiting  liability  for  injuries  to  one 
accompanying  live  stock.  Feldsohneider  v. 
Chicago,  etc.,  R.  Co.  [Wis.]  99  N.  W.  1034. 
A  carrier  cannot  contract  against  its  own 
or  its  servant's  negligence.  Release  for  in- 
juries to  driver  accompanying  live  stock. 
Rowdin  V.  Pennsylvania  R.  Co.,  208  Pa.  623, 
57  A.   1125. 

80.  Seller  not  liable  for  ejection  of  pas- 
senger from  train  of  another  carrier.  Mo- 
tions for  nonsuit  and  to  direct  verdict  for 
defendant  improperly  denied.  Spiess  v.  Brie 
R.  Co.  [N.  J.  Law]  58  A.  116.  Error  to  sub- 
mit to  the  Jury  the  question  whether  plain- 
tiff believed  he  had  a  right  to  use  the  ticket 
on  such  road.     Id. 

81.  Boy  employed  by  corporation  [Sayles' 
Ann.  Civ.  St.  1897,  arts.  319,  320].  Tex.  &  P. 
R.  Co.  V.  Penwick  [Tex.  Civ.  App.]  78  S.  W. 
548. 

82.  Contract     construed     and     messenger 
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The  United  States  supreme  court  has  held  that  a  stipulation  in  a  free  pass  may 
relieve  a  carrier  from  liability  for  the  ordinary  negligence  of  its  servants  toward 
one  using  it  with  knowledge  of  the  condition."'  In  this  it  is  at  variance  with  cer- 
tain state  courts/*  the  decisions  of  which  are  sometimes  based  on  local  statutes.*" 

Notice  of  the  stipulation  need  not  have  been  brought  home  to  the  passenger/' 
and  a  wife  using  a  pass  obtained  by  her  husband  is  bound  by  its  conditions,  though 
she  has  not  authorized  him  to  agree  thereto."'  It  may  be  shown  that  a  pass  was 
issued  on  a  mutual  consideration  and  not  as  a  gratuity,  though  the  pass  recites 
that  it  is  complimentary."' 

§  25.  Condition  and  care  of  premises. — Only  ordinary  care  to  preserve  the 
lives,  health  and  persons  of  passengers  who  are  awaiting  at  stations  the  arrival  of 
trains  is  required."'  The  carrier  must  provide  reasonahle  accommodations  at  its 
stations  for  passengers  for  a  reasonable  time  before  and  after  departure  of  traias" 
scheduled  to  stop.'^  Eules  as  to  care  of  station  apply  to  any  point  where  it  is 
made  necessary  or  proper  by  the  acts  of  the  carrier  to  go  to  board  the  trains.®' 
Failure  to  keep  a  station  warm  is  not  excused  because  the  station  agent  sometimes 
invited  passengers  into  his  office,*"  or  because  the  passenger  was  cold  when  he 
arrived."* 

The  carrier  must  keep  its  platforms  safe^'  from  obstructions,*'  or  apparently 
dangerous  conditions,'^  and  safe  to  alight  upon,'"  and  must  not  lead  passengers  into 


held   charged   with   notice.     Long  v.   Lehigh 
Valley  R.  Co.   [C.  C.  A.]   130  F.  870. 

83.  Provision  that  company  "shall  not  be 
liable  under  any  circumstances,  "whether  of 
negligence  of  agents  or  otherwise,  for  any 
Injury  to  the  person.  Northern  P.  B.  Co.  v. 
Adams,  192  U.  S.  440,  24  S.  Ct.  408;  Boering 
V.  Chesapeake  Beach  R.  Co.,  20  App.  D.  C. 
500. 

84.  Condition  in  free  pass  causing  user 
to  assume  all  risk  is  invalid.  Mo.,  etc.,  R- 
Co.  V.  Flood  [Tex.  Civ.  App.]   79  S.  W.  1106. 

85.  A  stipulation  in  a  free  pass  against 
liability  is  void.  [Comp.  St.  o.  72,  art.  1.  § 
3].  Chicago,  etc.,  R.  Co.  v.  Collier,  1  Neb. 
TJno'fC.  278,  95  N.  W.  472. 

86.  Boering  v.  Chesapeake  Beach  R.  Co., 
193  U.   S.   442,  24  S.  Ct.   515. 

87.  88.  Boering  v.  Chesapeake  Beach  R. 
Co.,   20  App.  D.  C.   500. 

89.  Sickness  resulting  from  exposure  at 
station.  Ga.,  etc.,  R.  Co.  v.  Brown  [Ga.] 
47    S.  E.   942. 

90.  Need  not  keep  a  station  comfortable 
all  night.  Brown  v.  Ga.,  etc.,  R.  Co.,  119 
Ga.  88,  46  S.  E.  71.  Where  a  station  is 
closed  on  arrival,  a  passenger  may  recover 
for  damages  resulting  from  exposure  to  the 
weather  during  the  time  reasonably  neces- 
sary to  secure  accommodations.  Rev.  St. 
1895,  art.  4521  requires  stations  to  be  kept 
open  one  hour  before  and  after  arrival  and 
departure  of  trains.  St.  Louis  S.  W.  R.  Co. 
V.  Wallace   [Tex.  Civ.  App.]   74  S.  W.   581. 

91.  Where  a  mistake  is  made  by  the  car- 
rier in  directing  a  passenger  to  take  a  train 
not  stopping  at  his  destination,  the  pas- 
senger cannot  recover  because  the  station 
there  is  closed,  if  on  being  Informed  of  the 
rhlstake  he  remains  on  the  train  after  a  re- 
quest to  get  off  at  the  preceding  station. 
St  Louis  S.  W.  R.  Co.  v.  Wallace  [Tex.  Civ. 
App.]  74  S.  W.  581.  Where  the  train  on 
which  a  passenger  is  entitled  to  carriage 
does   not   stop   and    plaintiff   suffers   damage 


from  the  unheated  condition  of  the  wait- 
ing room,  such  damage  is  resultant  on  the 
failure  to  transport.  Brown  v.  Ga.,  etc.,  R. 
Co.,   119   Ga.   88,   46   S.   E.   71. 

92.  San  Antonio,  etc.,  R.  Co.  V.  Turney 
[Tex.  Civ.  App.]  78  S.  W.  256. 

93.  Where  the  weather  was  inclement. 
Such  custom  cannot  be  shown.  Mo.,  etc., 
R.  Co.  V.  McCutcheon  [Tex.  Civ.  App.]  77  S. 
W.  232. 

94.  Increased  or  continued  cold  occasion- 
ed by  the  condition  of  a  waiting  room.  In- 
struction held  error  as  allowing  recovery 
also  for  cold  in  riding  to  station.  Tex 
Midland  R.  Co.  v.  Little  [Tex.  Civ.  App.]  77 
S.  W.   958. 

95.  See  1  Curr.  L.  463;  Wood  v.  Metro- 
politan St.  R.  Co.  [Mo.]  81  S.  W.  152.  Fail- 
ure to  furnish  a  railing  for  an  elevated 
platform  is  not  material  where  not  the  prox- 
imate cause  of  injury.  Jury  found  as  a  fact 
that  cause  was  an  attempt  to  board  the 
train  after  start  and  close  of  gates.  Lau- 
torer  v.  Manhattan  R.  Co.  [C.  C.  A.]  128  F. 
540. 

96.  Question  held  for  Jury  as  to  whether 
permitting  skids  to  remain  on  platform  was 
negligence.  Chicago,  etc.,  R.  Co.  v.  Barrett 
[Tex.  Civ.  App.]  80  S.  W.  660.  Passenger 
falling  over  freight  on  platform.  Mat- 
thieson  v.  Burlington,  etc.,  R.  Co.  [Iowa] 
100  N.  W.   51. 

97.  Maintenance  of  a  box  on  platform  for 
use  of  alighting  passengers  does  not  im- 
pose liability  to  person  at  station  and  in- 
jured by  stumbling  against  It,  no  similar 
accident  having  previously  happened  and  it 
being  In  plain  sight.  Pitkin  v.  New  York, 
etc.,  R.  Co.,  87  N.  T.  S.  906.  Must  keep  the 
platform  unobstructed  with  trucks,  etc., 
within  a  reasonably  safe  distance  in  antici- 
pation of  passenger  leaviug  or  boarding 
moving  train.  Chicago  &  A.  R.  Co.  v.  Gore, 
105    111.  App.    16. 

98.  Held   for  Jury,   negligence   in   leaving 
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danger  from  passing  trains/'  by  overcrowding,^  or  injure  them  by  careless  move- 
ment of  baggage.^  These  rules  apply  where  the  carrier  is  but  a  licensee  of  the 
premises/  and  even  to  structures  on  premises  of  others  which  it  knows  are  used 
by  passengers,*  and  to  abutting  streets^  or  paths.' 

§  36.  Means  and  facilities  of  transportation,^  such  as  tracks  with  their  appli- 
ances,' platforms,*  cars^°  and  couplings,^^  and  the  vestibules,^''  or  passageways  from 
one  car  to  another,"  and  engines  or  motive  power,^*  must  be  maintained  in  safe 
condition  by  the  highest  degree  of  care,^"  lack  of  which  must  be  the  cause  of  the 
injury.^"  Cars  must  be  kept  reasonably  comfortable  and  well  conditioned.^^  It 
is  the  duty  of  a  common  carrier  of  passengers  to  see  that  due  care  is  taken  in  filling 
the  gas  tanks  on  its  cars.^'  It  must  use  proper  appliances  to  prevent  escape  of 
sparks  and  cinders  and  ensuing  injury.*'    Where  the  engine  is  properly  equipped 


space  of  10  or  12  Inches  from  lower  step  of 
car  to  platform.  Randolph  v.  Chicago,  etc., 
R.   Co.    [Mo.  App.]    79   S.   W.  1170. 

99.  Platform  so  constructed  that  oars 
overlap  It  13  or  14  Inches  furnishes  question 
for  jury.  Lehigh  Valley  R.  Co.  v.  Dupont 
[C.  C.  A.]  128  P.  840.  A  passenger  waiting 
on  a  platform  may  recover  when  struck  by 
the  body  of  a  brakeman  climbing  the  side 
of  a  passing  freight  car,  and  who  "humped" 
his  body  out  just  before  reaching  plaintiff. 
Tex.  &  P.  R.  Co.  V.  liussell  [Tex.  Civ.  App.] 
74   S.   W.   569. 

1.  Dittmar   v.    Brooklyn   Heights    R.    Co., 

91  App.  Dlv.    378,    86   N.  T.   S.   878. 

2.  Trunk  on  platform.  Holcombe  v. 
Southern  R.  Co.,   66  S.   C.   6,   44  S.  B.   68. 

3.  Pavilion  constructed  on  the  street. 
Leveret  v.  Shreveport  Belt  R.  Co.,  110  La. 
399,  34  So.  579. 

4.  A  stile  erected  by  a  third  person  to 
afford  access  to  pleasure  grounds  oTvned  by 
him,  though  the  defective  portion  is  on 
ground  on  which  the  carrier  had  no  right 
to  enter.  Cotant  v.  Boone  Suburban  R.  Co. 
[Iowa]    99  N.  W.   115. 

5.  A  railroad  company  is  bound  to  use 
ordinary  care  to  keep  the  approaches  from 
the  street  to  its  station  in  a  reasonably 
safe  condition.  Liable  to  one  intending  to 
become  passenger  who  Is  injured  by  slipping 
on  snow  and  ice  which  it  has  knowingly  al- 
lowed to  accumulate  on  steps,  though  such 
accumulations  do  not  amount  to  an  obstruc- 
tion to  travel.  111.  Cent.  R.  Co.  v.  Keegan 
[in.]    71   N.   B.    321. 

6.  Ice  allowed  to  accumulate  in  a  path 
which,  to  Its  knowledge,  is  customarily  used 
as  a  means  of  egress  from  Its  depot  grounds, 
though  it  has  provided  another  safe  way. 
Lemon  v.  Grand  Rapids  &  I.  R.  Co.  [Mich.] 
100  N.  W.  22. 

7.  See  1  Curr.  L.  465. 

8.  Bvidenoe  that  a  car  running  from  12 
to  20  miles  an  hour  was  derailed  at  a  curve 
where  crushed  rock  had  been  permitted  to 
accumulate  Is  sufficient  to  go  to  the  jury  on 
averments  of  negligence  in  operation  and 
construction  and  maintenance  of  track. 
Smith  V.  Milwaukee  Blec.  R.  &  L.  Co.,  119 
Wis.  336,  96  N.  W.  823.  Utmost  human  skill 
and  foresight  with  regard  to  tracks  and 
switches.     Kllnger    v.    United    Traction    Co., 

92  App.  Div.  100,  87  N.  T.  S.  864.  It  may  be 
negligence  to  leave  a  street  car  switch  un- 
fastened and  run  over  it  at  high  speed,  it 
being  located  80  that  it  Is  apt  to  be  tam- 
pered with  by  children.  Evidence  held  to 
warrant    submission    of   question.     Leslie    v. 


Jackson  &  S.  Traction  Co.   [Mich.]   96  N.  W. 
580. 

9.  Where  a  passenger  stepped  from  a 
slOTTly  moving  train  and  slipped  on  a  greasy 
platform,  evidence  as  to  negligence  of  the 
carrier  was  for  the  jury.  Newcomb  v.  New 
York  Cent.,  etc.,  R.  Co.   [Mo.]  81  S.  W.  1069. 

10.  A  high  degree  of  care  and  diligence 
must  be  exercised  with  regard  to  rolling 
stock.  Howell  v.  Lansing  City  Blec.  R.  Co. 
[Mich.]    99   N.   W.   406. 

11.  A  carrier  is  not  liable  if  cars  come 
uncoupled  without  apparent  cause  or  dis- 
coverable defect.  Instruction  to  such  effect 
held  Improperly  refused.  Holland  v.  St. 
Louis,    etc.,   R.   Co.    [Mo.   App.]    79   S.   W.    508. 

12.  Pact  that  vestibule  door  is  open  while 
train  Is  at  high  speed  discloses  negligence. 
Robinson  v.  Chicago  &  A.  R.  Co.  [Mich.]  97 
N.  W.  689.  Negligence  in  regard  to  defect- 
ive fastenings  of  vestibule  doors  is  not  con- 
fined to  failure  to  repair  in  a  reasonable 
time    after    discovery.     Id. 

13.  Use  of  a  plank  "walk  way"  from 
coach  to  coach  coupled  with  chains,  held 
negligence.  St.  Louis  S.  W.  R.  Co.  v.  Keltt 
[Tex.  Civ.  App.]  76  S.  W.  311. 

14.  Carrier  must  use  as  to  engines  and 
appliances  the  high  degree  of  care  which  a 
very  prudent  and  cautious  person  would  use 
in  similar  circumstances.  "Proper"  care  not 
too  onerous.  Mo.,  etc.,  R.  Co.  v.  Flood  [Tex. 
Civ.  App.]  79  S.  W.  1106. 

15.  Must  exercise  the  highest  degree  of 
practical  care  to  provide  a  safe  roadbed, 
sound  cross  ties  and  safe  cars.  La.  &  N.  W. 
R.  Co.  V.  Grumpier  [C.  C.  A.]  122  P.  425. 

16.  No  liability  exists  for  a  cold  incurred, 
not  the  result  of  neglect  to  properly  warm  a 
coach.  Tyler  v.  Tex.  &  P.  R.  Co.  [Tex.  Civ. 
App.]    79   S.   W.   1075. 

17.  Bvidenoe  held  to  controvert  alleged 
uncomfortable  condition  and  temperature  of 
a  coach.  Tyler  v.  Tex.  &  P.  R.  Co.  [Tex. 
Civ.  App.]    79   S.  W.  1075. 

18.  Railroad  company  and  gas  company 
both  liable  for  injuries  to  plaintift  from  ex- 
plosion of  gas  occurring  while  tanks  were 
being  filled  by  gas  company's  servant,  either 
by  reason  of  his  negligence  or  because  of 
defective  appliances.  Chicago,  etc.,  R.  Co. 
V.   Rhodes    [Tex.   Civ.   App.]   80   S.   W.   869. 

19.  Mo.,  etc.,  R.  Co.  v.  Plood  [Tex.  Civ. 
App.]  79  S.  W.  1106;  St.  Louis  S.  W.  R.  Co. 
V.  Parks  [Tex.]  76  S.  W.  740.  Must  use  the 
highest  degree  of  care  to  prevent  Injury 
compatible  with  the  reasonable  execution  oi 
Its  business.  St.  Louis  S.  W.  R.  Co.  v.  Parks 
[Tex.]    76    S.   W.    740. 
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and  operated,  the  fact  that  a  coach  door  is  opened  does  not  impose  liability  for  an 
injury  from  cinders.""  Where  street  cars  are  equipped  with  inner  footboards,  it 
is  not  negligence  to  omit  to  post  notices  warning  passengers  to  keep  off  of  them."^ 
If  the  cause  of  collision  is  the  failure  of  the  company  to  restore  a  street  to  its 
former  safe  condition,  a  street  car  company  is  liable.^"  The  use  of  usual  and 
approved  appliances  and  methods,^*  not  the  most  improved  in  use,"*  is  essential. 
The  duty  of  inspection  has  been  held  not  to  require  the  carrier  to  find  and  remove 
from  ear  steps  mud  gathered  en  route."' 

In  case  of  the  common  use  of  the  line  by  several  roads,  the  responsibility  of 
the  carrying  company  is  the  same  as  if  it  alone  used  it,  and  it  is  bound  to  use  due 
care  for  the  maintenance  of  the  whole  line  in  proper  condition."*  In  the  discharge 
of  such  obligation,  the  other  companies  and  their  agents  are  to  be  deemed  the 
subordinate  agents  of  the  carrying  company."'  Whe.'e  a  dining  car  is  placed  at 
the  rear  of  a  train  and  passengers  invited  to  it,  the  carrier  is  bound  to  provide  a 
safe  passage,  and  is  responsible  for  defects  in  intervening  Pullman  cars  hauled 
by  it."*  The  liability  that  in  the  ordinary  transaction  of  business  in  a  freight  yard, 
ears  would  escape  and  run  down  onto  the  main  line,  held  one  which  reasonable 
foresight  would  have  perceived,  and  hence  it  was  duty  of  carrier  to  make  adequate 
provision  against  it,  though  such  yard  was  used  in  common  with  other  companies."" 

Separate  accommodations  for  white  and  colored  passengers. — A  complaint  for 
compelling  plaintiff  to  ride  in  the  negro  car  must  aver  that  she  was  entitled  to 
ride  with  the  white  passengers  and  negative  her  color. ^'' 

Indictments  must  follow  the  statute,'^  and  the  case  be  brought  within  the  sec- 
tion relied  on." 

§  37.  Operation  and  management  of  trains  and  other  vehicles.^' — That  high 
degree  of  care  which  skillful  and  practical  railroad  operatives  would  exercise  under 
similar  circumstances  must  be  exercised.^*  This  may  include  a  reasonable  degree 
of  presence  of  mind  in  the  presence  of  danger."     High  speed^°  coupled  with  other 


so.  Mo.,  etc.,  R.  Co.  V.  Orton,  67  Kan. 
848,  73  P.  63. 

ai.  Allen  V.  St.  Louis  Transit  Co.  [Mo.] 
II   S.  W.   1142. 

22.  Because  of  an  obstacle  In  the  street, 
a  truck  collided  with  a  car.  Freeland  v. 
Brooklyn  Heights  R.  Co.,  43  Misc.  132,  88 
N.   Y.   S.    264, 

23.  Selection  of  "one  of  the  best  ap- 
proved appliances"  is  not  sufRcient.  St. 
Louis  S.  W.  R.  Co.  V.  Parks  [Tex.]  76  S.  "W. 
740.  Cars  and  appliances  are  to  be  meas- 
ured by  those  which  have  proved  most  efB- 
oacious  in  known  use  in  the  same  business. 
Palmer  v.  "Warren  St.  R.  Co.,  206  Pa.  574,  56 
A.    49. 

84.  Most  improved  pattern  of  headlight  in 
use  Imposes  too  great  a  duty.  Ala.  Midland 
R.  Co.  v.  Guilford,  119  Ga.  523,  46  S.  E.  655. 
It  is  not  bound  to  select  or  exercise  the 
highest  degree  of  care  to  select  the  best 
spark  arrester  In  use.  Need  only  exercise 
the  high  degree  of  care  due  a  passenger  to 
secure  the  best  or  most  approved  spark  ar- 
rester. Mo.,  etc.,  R.  Co.  V.  Mitchell  [Tex. 
Civ.  App.]    79  S.  W.  94. 

as.  Liability  does  not  exist  in  the  absence 
of  knowledge  of  their  condition.  Evidence 
held  to  require  nonsuit  in  action  for  slip- 
ping on  muddy  steps.  Vancleve  v.  St.  Louis, 
etc..  R.  Co.   [Mo.  App.]  -80  S.  W.  706. 

26,  *r.  Dunn  V.  Pa,  R.  Co.  [N.  J.  Law]  58 
A.   164. 

28.     m  this  case  certain  Illinois  decisions 


are  construed  not  contra.     Robinson  v.  Chi- 
cago &  A.  R.  Co.  [Mich.]' 97  N.  W.  689. 

29.  Dunn  v.  Pa.  R.  Co.  [N.  J.  Law]  58 
A.  164. 

30.  Southern  R.  Co.  v.  Thurman,  25  Ky. 
L.  R.   804,   76   S.  W.   499. 

31.  Indictment  under  Ky.  St.  1899,  §  796, 
for  discrimination,  must  allege  that  car  in 
which  colored  passenger  was  compelled  to 
ride  was  set  apart  for  the  use  of  such  pas- 
sengers. Louisville  &  N.  R.  Co.  v.  Com.,  25 
Ky.  L.  R.  1442,  78  S.  W.  167. 

32.  A  separate  coach  or  coach  with  sep- 
arate compartments  for  white  and  colored 
passengers  need  not  be  provided  on  a  freight 
train  carrying  a  combination  car  used  as 
a  caboose  [Ky.  St.  1899,  §  801].  Louisville 
&  N.  R.  Co.  v.  Com.,  25  Ky.  L.  R.  1442,  78 
S.  W.  167.  Conviction  for  failure  to  furnish 
separate  coaches  cannot  be  had  under  Ky. 
St.  1899,  §  795,  on  facts  showing  discrimina- 
tion in  convenience  or  accommodations  in 
separate  cars  furnished,  punishable  under 
§  796.  111.  Cent.  R.  Co.  v.  Com.,  25  Ky.  L.  R. 
295,   74   S.  W.   1076. 

33.  See    1    Curr.    L.    467. 

34.  Heyde  v.  St.  Louis  Transit  Co.,  102  Mo. 
App.  537,  77  S.  "W.  127.  Evidence  held  to 
sustain  findings  that  plaintiff's  injuries  were 
due  to  the  negligence  of  defendant's  motor- 
man  In  taking  street  car  past  a  burning 
building.  Citizens'  R.  Co.  v.  Jones  [Tex.  Civ. 
App.]   81  S.  W.  558. 
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dangerous  conditions  is  negligence.  Jerks  or  bumps  incidental  to  mixed  trains, 
when  operated  with  proper  care,  are  not  a  basis  of  liabilit}'.''''  Street  railways 
are  bound  to  extraordinary  care  at  crossings.'*  Where  a  passenger  is  injured  by 
a  collision  with  a  wagon,  it  has  been  held  that  the  paramount  right  of  the  car  must 
be  exercised  in  a  reasonable  manner.''  Passengers  on  the  steps  must  be  protected 
in  passing  other  cars^°  or  wagons"  too  closely.  Motormen  must  recognize  the  fact 
that  alighting  passengers  are  apt  to  cross  tracks  behind  cars,  and  the  carrier  must 
exercise  reasonable  care  as  to  cars  on  other  tracks.*-  Running  a  special  train  past 
a  platform  on  which  are  passengers  for  a  regular  train,  at  a  high  speed  and  without 
notice  to  the  station  master,  is  not  negligence  per  se.*'  Cars  must  be  adequately 
warmed.** 

Reasonable  regulations  on  travelers  may  be  adopted.*'  A  rule  of  a  street 
railway  forbidding  the  carriage  of  dogs,*"  or  cumbersome  packages,*^  are  rea- 
sonable, and  the  decision  of  a  conductor  as  to  what  is  "cumbersome"  should  be 
sustained  unless  unreasonable.*'     Overcrowding  cars  may  be  negligence.**    The 


35;  Motorman.  Howell  v.  Lansing  City 
Blec.  R.  Co.  [Mich.]  99  N.  W.  406. 

36.  Ordinance  forbidding  "engineer,"  etc., 
held  to  apply  to  railroads.  Southern  R.  Co. 
V.  Jones  [Ind.  App.]  71  N.  B.  275.  Evidence 
that  a  train  was  run  down  grade  around  a 
curve  with  apparently  rotten  cross  ties  Is 
sufficient  to  go  to  the  jury  on  recklessness. 
Injury  to  passenger.  GriiHn  v.  Southern  R. 
Co.,  66  S.  C.  77,  44  S.  B.  562.  Running 
street  car  at  high  rate  of  speed  down  grade 
toward  curve,  causing  derailment,  held  neg- 
ligence. South  Covington,  etc.,  R.  Co.  v. 
Constans,   25   Ky.  L.    R.   158,   74   S.    W.   705. 

37.  111.  Cent.  R.  Co.  v.  Vinson,  25  Ky.  I... 
R.  652,  76  S.  "W.  167;  Id.,  25  Ky.  L.  R.  38,  74 
S.  "W.   671. 

38.  Richmond  Traction  Co.  v.  Williams 
[Va.l    46    S.    E.    292. 

39.  Frank  v.  Metropolitan  St.  R.  Co.,  91 
App.  Dlv.  486,  86  N.  T.  S.  1018.  High  speed 
in  a  dense  fog  may  be  negligence,  although 
the  motorman  sees  the  danger  as  soon  as 
possible  and  then  does  all  in  his  power  to 
.avert  accident.  Fisher  v.  Union  R.  Co.,  86 
App.  Div.  365,  83  N.  T.  S.  694.  See  Clark,  St. 
Ry.  Ace.  Law   (2d  Ed.)   §§   53,   54. 

40.  When  a  passenger  on  a  step  is  In- 
jured by  a  car  of  another  company  on  a 
curve,  such  other  company  should  not  be 
relieved  by  an  instruction  from  liability, 
though  its  oar  has  come  to  a  stand.  Parks 
V.  St.  Louis,  etc.,  R.  Co.,  178  Mo.  108,  77  S.  W. 
70. 

41.  Negligence  of  motorman  in  moving 
car  forward  past  a  vehicle  in  such  a  manner 
that  its  hub  passed  over  the  car  steps,  held 
for  jury,  where  he  had  knowledge  that  pas- 
sengers were  standing  on  the  steps.  Seller 
V.  Market  St.  R.  Co.,  139  Cal.  268,  72  P.  1006. 

4a.  Reed  v.  Metropolitan  St.  R.  Co.,  87 
App.  Div.  427,  84  N.  T.  S.  454. 

43.  Lehigh  Valley  R.  Co.  V.  Dupont  [C.  C. 
A.]    128   F.    840. 

44.  Where  a  passenger  was  injured  by 
the  "trailer"  car  while  boarding  a  train,  it 
was  held  that  an  ordinance  requiring  a 
fender  and  a  conductor  and  a  motorman  on 
each  car  did  not  apply  to  "trailers."  Von 
DIest  V.  San  Antonio  Traction  Co.  [Tex.  Civ. 
App.]    77   S.   W.   632. 

45.  The  question  of  the  propriety  or  rea- 
sonableness    of    a    rule    is    for    the    court. 


O'Gorman  v.  New  York,  etc.,  R.  Co.,  39  N.  T. 
S.    589. 

46.  Such  a  rule  excludes  all  dogs.  O'Gor- 
man V.  New  York,  etc.,  R.  Co.,  89  N.  Y.  S. 
689. 

47.  A  cage  two  and  one-half  feet  high 
and  two  feet  square  is  cumbersome.  Ray  v. 
United   Traction   Co.,    89   N.   Y.   S.    49. 

48.  Ray  v.  United  Traction  Co.,  89  N.  Y. 
S.  49. 

49.  NOTB:  It  Is  not  negligence,  ns  a 
matter  of  la-vr,  to  crofvd  street  cars  or  the 
platforms  of  street  cars,  1>nt  the  question 
is  generally  left  to  the  Jnry:  Holloway  v. 
Pasadena  &  P.  R.  Co.,  130  Cal.  177;  Chicago 
City  R.  Co.  V.  Young,  62  111.  238;  Burns  v. 
Boston  Bl.  R.  Co.  [Mass.]  66  N.  E.  418; 
Brusch  V.  St.  Paul  City  R.  Co.,  52  Minn.  512; 
Pray  v.  Omaha  St.  R.  Co.,  44  Neb.  167,  48 
Am.  St.  Rep.  717;  Bast  Omaha  St.  R.  Co. 
V.  Godola,  50  Neb.  906;  Lehr  v.  Steinway, 
etc.,  R.  Co.,  118  N.  Y.  556;  Graham  v.  Man- 
hattan R.  Co.,  149  N.  Y.  336;  Cattano  v. 
Metropolitan  St.  R.  Co.,  173  N.  Y.  565;  Mt. 
Adams,  etc.,  R.  Co.  v.  Reul,  4  Ohio  Clrc.  R. 
362;  Anderson  v.  City  R.  Co.,  42  Or.  505, 
71  P.  659.  In  Meesel  v.  Lynn  &  B.  R.  Co., 
8  Allen  [Mass.]  234,  the  court  said:  "The 
seats  Inside  the  car  are  not  the  only  places 
where  the  managers  of  the  train  expect 
passengers  to  remain;  but  it  is  notorious 
that  they  stop  habitually  to  receive  passen- 
gers to  stand  inside  until  the  car  is  full,  and 
then  to  stand  upon  the  platforms  till  they 
are  full,  and  continue  to  stop  and  receive 
them  even  after  there  is  no  place  for  them 
to  stand  except  on  the  steps  of  the  plat- 
form. Neither  the  officers  of  these  corpora- 
tions nor  the  managers  of  the  cars  nor  the 
traveling  public  seem  to  regard  this  prac- 
tice as  hazardous,  nor  does  the  experience 
thus  far  seem  to  require  that  it  should  be 
restrained  upon  the  ground  of  its  danger." 
Where  a  woman  with  a  child  on  her  arm 
alighted  when  there  was  ice  on  the  steps, 
and  a  passenger  stood  so  that  she  could  not 
get  hold  of  the  rail,  the  case  was  held  to  b<5 
for  the  jury.  Neslie  v.  Second  &  Third 
Sts.  Pass.  R.  Co.,  113  Pa.  300,  6  A.  72.  In 
an  action  for  negligent  overcrowding  of  a 
car,  evidence  that  the  plaintiff  stood  alone 
on  the  platform,  and  was  pushed  off  by  pas- 
sengers leaving,  will  not  support  the  action. 
Randall   v.   Prankford   &   S.   Pass.    R.    Co.,    S 
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mere  fact  that  a  passenger  is  compelled  to  stand  on  a  steam  car  platform  is  not 
ground  for  recovery.^"  Where  passengers  are  riding  on  the  rear  platform,  there 
is  a  duty  imposed  of  handling  the  car  with  increased  care.°^  Young  children  should 
not  be  allowed  on  platforms."  As  to  adults  on  platforms  and  running  board,  neg- 
ligence is  usually  a  question  for  the  jury.^' 

§  28.  The  duty  to  protect  its  passengers'^*  renders  a  carrier,  though  a  corpora- 
tion, liable  for  a  willful  assault  by  a  conductor  on  a  passenger.""  It  is  liable  for 
acts  of  injury  by  an  employe  in  the  course  of  his  employment,  though  in  departure 
from  the  authority  conferred  or  implied  f  but  when  the  person  is  not  a  passenger, 
the  carrier  is  not  liable  for  an  assault  unless  by  its  authority  or  under  its  direc- 
tion."^ Where  a  conductor's  manner  is  insolent  and  abusive,  a  passenger  who  pays 
fare  twice  to  avoid  such  abuse  may  recover  for  the  tort."* 

Damages  cannot  be  recovered  where  the  passenger  himself  provokes  the  wrong,"" 
but  abusive  or  opprobrious  language  alone  vnll  not  justify  an  assault  by  a  con- 
ductor,'"  nor  will  a  statement  by  a  passenger  that  he  will  have  to  be  put  off  if  an- 
other is.°^  An  assaidt  is  not  justified  by  the  mere  fact  that  it  is  in  an  honest  and 
proper  effort  to  eject  a  passenger,  unless  in  self-defense."^ 

The  carrier  not  being  an  insurer"*  is  not  liable  for  unanticipated  acts  of  fellow 
passengers.**    It  may  be  liable  to  one  injured  by  being  crowded  into  a  car.°"     Lia- 


Pa.  Co.  Ct.  R.  277.  Where  a  passenger  testi- 
fied that  he  stood  with  one  foot  on  the 
platform  and  one  on  the  step,  with  articles 
In  both  hands,  and  that  he  was  crowded  be- 
tween two  men  and  fell  from  the  car  while 
it  was  In  ordinary  motion,  there  was  held 
to  be  no  evidence  of  negligence.  Barry  v. 
Union  Traction  Co.,  194  Pa.  676.  It  Is 
lack  of  due  care,  as  a  matter  of  law,  for  a 
passenger  to  get  upon  the  front  platform  on 
a  very  stormy  night,  when  the  car  Is  too 
crowded  for  him  to  ride  In  safety  (Tregear 
V.  Dry  Dock,  etc.,  R.  Co.,  14  Abb.  Pr.  [N.  S.; 
N.  T.]  49),  and  where  a  passenger  who 
made  his  way  from  the  car  onto  the  crowd- 
ed platform  was  pushed  off.  It  was  held  that, 
even  assuming  negligence  on  the  part  of  the 
company  In  permitting  such  crowding,  nev- 
ertheless the  passenger  knew  that  the  crowd 
was  there,  and  could  not  recover  for  the  in- 
Jury  (Chicago  City  R.  Co.  v.  Considlne,  60 
111.  App.  471).  Where  the  company  allows 
Its  car  to  be  greatly  overcrowded  without 
objection,  and  then  runs  a  car  so  near  the 
intersection  of  a  switch  of  the  main  track 
that  cars  cannot  pass  without  Injury  to  pas- 
sengers. It  is  gross  negligence.  Topeka  City 
R.  Co.  V.  Higgs,  38  Kan.  375,  5  Am.  St.  Rep. 
754.  Where  a  passenger  in  a  crowded  car 
stood  in  the  grlpman's  aisle,  and  was  strucfe 
by  a  brake,  it  was  held  that,  when  a  street 
railway  company  allows  Its  car  to  be  crowd- 
ed, they  are  not  to  be  relieved  from  using 
the  high  degree  of  care  required  of  them  be- 
cause a  passenger  lightly  disobeys  a  rule, 
unless  he  Is  warned  of  the  danger  so  that 
he  appreciates  It.  West  Chicago  St.  R.  Co. 
V.  Johnson,  77  111.  App.  142,  affirmed  180 
111.  285.  It  has  been  held  that  a  street 
railway  company  must  use  greater  care 
than  usual  when  it  allows  its  cars  to  become 
crowded.  Geddes  v.  Metropolitan  R.  Co.. 
103  Mass.  391;  Archer  v.  Ft.  Wayne,  etc., 
R  Co  87  Mich.  101;  Kinkade  v.  Atlantic  Ave. 
r'  Co.,  9  Misc.  273,  29  N.  Y.  S.  747;  Ander- 
son V.  City  R.  Co.,  42  Or.  505,  71  P.  659; 
Sandford  v.  Hestonville,  etc.,  R.  Co.,  136  Pa. 
84.   20  A.  799;  McCaw  v.  Union  Traction  Co., 


205  Pa.  271,  54  A.  893. — From  Clark,  St.  Ry. 
Ace.  Law   (2d  Ed.)   §  49. 

50.  There  must  also  have  been  negligence. 
Rolette  V.  Great  Northern  R.  Co.  [Minn.] 
97   N.   W.    431. 

61.  Magrane  v.  St.  Louis  &  S.  R.  Co.  [Mo.] 
81   S.  W.  1158. 

62.  Front  platform.  Denison  &  S.  R. 
Co.  V.  Carter  [Tex.  Civ.  App.]  79  S.  W.  320. 
Negligence  of  motorman  in  allowing  a  boy 
seven  years  and  eight  months  old  to  ride 
on  platform  is  for  the  Jury.  Parker  v. 
Wash.  Elec.  St.  R.  Co.,  207  Pa.  438,  66  A. 
1001. 

63.  See  post,  §  31  B. 

54.  See  1  Curr.  L.  473. 

55.  O'Donnel  v)  St.  Louis  Transit  Co.  [Mo. 
App.]   80  S.  W.  315. 

56.  Striking  passenger.  Morltz  v.  Inter- 
urban  St.  R.  Co.,  84  N.  T.  S.  162.  Act  need 
not  be  in  the  scope  of  his  employment  [Civ. 
Code,  5  2790].  Taillon  v.  Mears  [Mont.]  74 
P.  421.  Assault  and  injury  by  the  servants 
of  carrier.  Citizens'  St.  R.  Co.  v.  Clark  [Ind. 
App.]  71  N.  B.  63;  Garvik  v.  Burlington,  etc., 
R.  Co.  [Iowa]  100  N.  W.  498.  Where  It  Is 
averred  that  plaintiff  was  a  passenger.  It 
need  not  be  averred  that  an  assault  was 
within  the  scope  of  the  servant's  duty. 
Birmingham  R.  &  Elec.  Co.  v.  Mason,  137 
Ala.  342,  34  So.  207.  Petition  held  to  state 
cause  of  action  which  alleged  an  assault 
without  provocation  by  a  conductor  on  one 
attempting  to  board  a  car  stopped  to  re- 
ceive passengers.  Strauss  v.  St.  Louis  Tran- 
sit Co.,  102  Mo.  App.  644,   77  S.  W.  156. 

57.  Birmingham  R.  &  Elec.  Co.  v.  Mason, 
137   Ala.   342,  34  So.   207. 

58.  Strull  V.  Louisville  &  N.  R.  Co..  26 
Ky.   L.   R.    678,   76   S.   W.    181. 

59.  Instruction  held  erroneous  as  author- 
izing actual  damages.  Preedman  v.  Metro- 
politan St.  R.  Co.,  89  App.  Div.  486,  85  N.  T. 
S.   986. 

60.  61,  ea.  Birmingham  R.,  L.  &  P.  Co.  v. 
Mullen,   138  Ala.  614,  35  So.   701. 

63.  See  post,   §  31A. 

64.  Assault.        Stutsky       v.       Brooklyn 
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bility  does  not  exist  to  a  passenger  preparing  to  alight,  who  is  injured  by  a  person 
attempting  to  board  before  the  train  stopped,  though  the  conductor  was  momentarily 
inattentive."'  Where  a  passenger  is  jostled  from  a  platform,  it  should  be  shown 
that  it  was  the  result  of  defendant's  negligence."' 

The  carrier  must  use  ordinary  care  to  protect  its  passengers  while  in  its  sta- 
tions,"' or  on  its  trains,'*  or  even  after  alighting,'"  against  assaults  and  insults  of 
which  it  knew  or  might  have  known  or  foreseen.'^ 

§  29.  Taking  on  or  setting  down  passengers.'"^  Talcing  on.'" — Trains  must 
stop  a  suiBcient  time  to  allow  passenger  to  board  with  safety,'*  but  it  has  been  held 
that  elevated  trains  need  not  be  held  until  all  persons  on  the  platform  get  aboard.'"' 
A  carrier  by  street  railroad  is  bound  to  extraordinary  care  to  avoid  injuring  pas-_^ 
sengers  boarding  or  alighting  from  its  cars  at  stops  at  regular  places,"  but  it  is 
not  an  insurer,  even  as  to  a  cripple."  It  is  negligence  to  increase  the  passenger's 
peril  by  coming  in  contact  with  him  on  mounting  the  step,"  or  jerking  the  car 
when  the  conductor  knows  one  is  attempting  to  board,'®  and  it  may  be  so  to  pre- 
vent one  from  boarding  who  does  not  know  that  the  signal  has  been  given  to  start. ^'' 
Some  indication  of  readiness  to  start  should  be  manifest.'^  In  starting,  the  con- 
ductor should  not  signal  from  a  point  whence  he  cannot  see  the  platform  steps  or 
passengers  attempting  to  board,"^  but  it  is  not  negligence  for  street  car  to  start 


Heights  R.  Co.,  88  N.  T.  S.  358.  Premature 
starting  of  a  car  in  consequence  of  a  signal 
given  by  another  passenger.  McDonough  v. 
Third  Avenue  R.  Co.,  88  N.  T.  S.  609.  Fall- 
ing over  a  broken  ticket  box  which  the 
crowd  had  broken  down.  Wagner  v.  Brook- 
lyn  Heights    R.    Co.,    88    N.    T.    S.    791. 

65.  Elevated  road.  Viemeister  v.  Brook- 
lyn Heights  R.  Co.,  91  App.  Div.  510,  87  N. 
T.  S.  162. 

66.  Fritz  v.  Southern  R.  Co.,  132  N.  C. 
829,   44  S.   B.   613. 

67.  Rolette  v.  Great  Northern  R.  Co. 
[Minn.]    97  N.  W.   431. 

es.  Carrier  liable  where  those  In  charge 
of  depot  knew,  or  by  exercise  of  ordinary 
care,  could  have  known,  of  wanton  injuries 
inflicted  on  passenger  therein.  Tate  v.  111. 
Cent.  R.  Co.,  26  Ky.  L.  R.  309,  341,  81  S.  "W. 
256.  Evidence  of  knowledge  or  reason  to 
know  held  for  jury.  Id.  Failure  to  light  a 
station  cannot  be  held  proximate  cause  of  an 
assault  on  a  female  passenger  therein.  Al- 
legation of  such  neglect  is  not  aided  by  aver- 
ment that  carrier  should  have  foreseen  the 
danger.  Prokop  v.  Gulf,  etc.,  R.  Co.  [Tex. 
Civ.    App.]    79    S.    W.    101. 

69.  Must  not  expose  female  to  indecent 
language.  St.  Louis  S.  W.  R.  Co.  v.  Wright 
[Tex.   Civ.  App.]    75   S.  W.   565. 

70.  Spangler  v.  St.  Joseph  &  G.  I.  R.  Co. 
[Kan.]  74  P.  607.  Where  the  employes  have 
knowledge  of  an  Impending  pistol  duel  on 
the  platform,  they  must  warn  alighting  pas- 
sengers. Penny  v.  Atlantic  Coast  Line  R. 
Co.,  133  N.  C.  221,  45  S.  E.  563.  Liability  ex- 
ists for  transporting  colored  persons  to  the 
carrier's  park  with  knowledge  of  a  con- 
spiracy of  third  persons  to  injure  them  and 
without  exercising  care  to  prevent  such  In- 
Jury.  Indianapolis  St.  R.  Co.  v.  Dawson,  31 
Ind.  App.   605,  68  N.  E.   909. 

71.  Notice  to  station  porter,  who  exer- 
cises no  authority  and  is  not  charged  with 
the  duty  of  looking  after  passengers,  is  not 
notice  to  the  carrier  of  wanton  injuries  be- 
ing inflicted  on  a  passenger.  Tate  v.  111. 
Cent.   R.   Co.,   26  Ky.  L.   R.   309.   341,   81  S.  W. 


256.  Car  stopped  at  regular  station  for  a 
short  period,  none  of  the  employes  were  In 
the  coach,  which  was  lighted;  held,  that  an 
assault  on  a  woman  by  a  negro  entering  the 
car  could  not  be  contemplated  by  a  prudent 
person,  and  verdict  was  properly  instructed 
for  defendant.  Segal  v.  St.  Louis  B.  W.  R. 
Co.    [Tex.    Civ.    App.]    80   S.   W.    233. 

72.  See  1  Curr.  L.   464,   470. 

73.  See  1  Curr.  L.   464. 

74.  Mobile  &  O.  R.  Co.  y.  Reeves,  26  Ky. 
L.   R.   2236,   80  S.  W.   471. 

75.  Notwithstanding  Laws  1890,  c.  565,  p. 
1126,  and  Penal  Code,  §  419,  requiring  a 
stop  until  all  persons  on  a  platform  desiring 
to  board  are  permitted  to  do  so.  Lauterer  v. 
Manhattan  R.  Co.  [C.  C.  A.]  128  F.  540. 

76.  Richmond  Traction  Co.  v.  Williams 
[Va.]  46  S.  B.  292.  Conductor  and  porter 
ought  to  have  seen  that  passenger  was  at- 
tempting to  board  train  when  they  gave 
signal  to  start.  St.  Louis  S.  W.  R.  Co.  v. 
Cannon    [Tex.    Civ.    App.]    81    S.   W.    778. 

77.  Instruction  making  the  carrier  an  In- 
surer until  a  cripple  had  taken  his  seat  was 
erroneous.  Shadletsky  v.  New  York  City 
R.  Co.,  88  N.  T.  S.  1014. 

78.  Conductor  saw  passenger's  position. 
Fleming  v.  St.  Louis  &  S.  R.  Co.,  101  Mo. 
App.    217,   74   S.   W.   382. 

70.  Fremont  v.  Metropolitan  St.  R.  Co., 
83  App.  Div.   414,   82  N.  T.   S.   307. 

80.  Passenger  was  pushed  from  car.  Fer- 
ris V.  Interurban  St.  R.  Co.,  89  App.  Div.  361, 
85  N.   T.  S.   806. 

81.  Liability  for  starting  a  train  without 
notice  is  not  removed  by  the  fact  that  the 
passenger  is  not  attempting  to  board  in  the 
manner  customary  at  that  place.  Passenger 
tried  to  board  at  car  steps  Instead  of  cross- 
ing a  plank  from  station  into  baggage  car 
and  thence  to  his  coach,  having  no  notice  of 
the  custom.  Atlantic  &  B.  R.  Co.  v.  Ander- 
son,  118   Ga.    288,   45  S.   E.   271. 

si.  Liability  exists  where  car  starts 
while  person  is  boarding,  though  there  is 
a  conflict  as  to  whether  the  attempt  was 
made  after  a  signal  to  start.     MoGill  v.  Cent. 
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while  passenger  is  passing  from  the  platform  into  the  ear.*'  It  is  the  inty  of  the 
motorman  to  keep  a  lookout  for  those  who  may  desire  to  ride,  and  when  this  is 
manifest,  to  give  them  a  reasonable  opportunity  to  get  on  in  safety  ;**  but  a  motor- 
man  who  obeys  the  signal  of  the  conductor  and  does  not  know  that  it  will  result 
in  an  injury  to  a  passenger  is  not  negligent. *'° 

Slowing  a  car  in  obedience  to  a  signal  is  an  invitation  to  board  it,"  though 
not  to  board  it  while  in  motion.'''  So  stopping  a  crowded  car  is  an  implied  invita- 
tion to  take  passage  unless  warning  or  notice  is  given.**  Where  a  car  has  stopped 
to  receive  passengers,  the  question  of  who  gave  the  signal  to  stop  does  not  affect 
the  duty  to  passengers  getting  on  board.*"  Employes  are  not  bound  to  prevent  a 
person  from  attempting-  to  board  a  moving  car.'"  One  who  signals  a  street  car 
coming  around  a  curve  has  no  right  to  assume  that  it  will  stop  at  any  particular 
point  on  such  curve,  and  until  he  has  been  given  to  understand  by  some  act  of 
the  conductor  or  motorman  that  he  can  safely  attempt  to  board  it,  or  until  the  con- 
ditions are  such  that  he  can  do  so,  the  company  owes  him  no  duty.°*  The  fact 
that  one  voluntarily  assumes  a  position  of  danger  relative  to  a  passing  street  car, 
and  not  the  sudden  acceleration  of  the  speed  of  the  car,  is  the  proximate  cause  of 
the  injury  to  such  person  by  being  struck  by  the  overhang  of  such  car.*^  The 
care  required  is  the  same  at  any  point  made  proper  by  the  acts  of  the  carrier  as 
it  is  at  a  station." 

SetUng  down.^* — It  is  the  duty  of  a  carrier  to  set  passengers  dovm  safely  at 
a  station  at  the  termination  of  their  journey.'^  Eailway  passengers  should  be 
apprised  of  approach  to  their  stations,"*  and  trains  should  not  start  up  suddenly 
after  slowing."^  If,  after  such  announcement,  the  train  makes  its  next  stop  short 
of  or  beyond  the  station,  that  fact  must  also  be  announced."*  Street  car  passengers 
should  be  warned  if  a  stop,  made  after  a  transfer  point  is  called,  is  not  to  discharge 


Crosstown  R.  Co.,  84  N.  T.  S.  477.  Where 
a  conductor  looks  to  see  if  any  one  Is  board- 
ing or  is  desirous  to  board  the  car,  it  is 
not  negligence  for  him  to  signal  to  start. 
Foster  v.  Seattle  Blec.  Co.  [Wash.]  76  P. 
995.  It  Is  negligence  for  a  conductor  to 
start  his  car  when  he  could  have  seen  that 
a  passenger  was  in  the  act  of  boarding  it. 
Id. 

88.  Sharp  v.  New  Orleans  City  R.  Co;,  111 
La.  395,  35  So.  614.  Prom  the  running  board 
into  the  car.  Canavan  v.  Interurban  St.  R. 
Co.,    S7  N.   T.   S.    491. 

84.  Jaques  V.  Sioux  City  Traction  Co. 
[Iowa]    99   N.   W.    1069. 

83.  Poster  v.  Seattle  Elee.  Co.  [Wash.] 
76   P.    995. 

86.  Where  motorman  Is  looking  at  intend- 
ing passenger  when  he  signals  to  stop  the 
car,  a  slackening  of  speed  may  be  an  in- 
vitation to  enter.  Mulligan  v.  Metropolitan 
St.  R.  Co.,  89  App.  Div.  207,  85  N.  T.  S.  791. 
Liability  exists  for  misleading  passenger 
Into  belief  that  car  is  slowing  to  receive 
him,  unless  he  is  contributorily  negligent. 
Maguire  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
78  S.  W.  838.  Where  a  car  has  been  slowed 
down  in  obedience  to  a  signal  at  a  usual 
stopping  place,  the  motorman  must  use  a 
high  degree  of  care  such  as  would  be  exer- 
cised by  a  skillful  and  careful  motorman 
under  like  circumstances,  to  so  manage  the 
car  as  to  allow  plaintiff  to  safely  get  on  the 
car  and  reach  a  place  of  safety.  Eikenberry 
v.  St.  Louis  Transit  Co.  [Mo.  App.]  80  S.  W. 
360.  ,      , 

ST.     The  fact  that  it  car  slackens  speed  at 


a  street  crossing  is  not  a  notice  of  intention 
to  stop  or  an  Invitation  to  board  while  in 
motion.  Fremont  v.  Metropolitan  St.  R.  Co., 
83  App.   Div.   414,    82  N.   T.   S.    307. 

88.  Citizens'  St.  R.  Co.  v.  Jolly,  161  Ind. 
80,  67  N.  B.  935.  One  boarding  a  crowded 
oar  under  implied  invitation  may  assume 
that  he  will  be  given  a  reasonable  oppor- 
tunity to  reach  a  place  of  safety  before  it  is 
put  in  motion.     Id. 

89.  Stoddard  v.  St.  Louis,  etc.,  R.  Co.  [Mo. 
App.]  80  S.  W.  33. 

90.  Leu  V.  St.  Louis  Transit  Co.  [Mo. 
App.]    80    S.    W.    273. 

91.  92.  Garvey  v.  Rhode  Island  Co.  [R.  I.] 
58  A.  456. 

98.  San  Antonio,  etc.,  R.  Co.  v.  Turney 
[Tex.   Civ.   App.]    78   S.   W.    266. 

94.  See  1  Curr.  L.  470. 

95.  Englehaupt  v.  Erie  R.  Co.  [Pa.]  58 
A.   154. 

96.  Announce  the  name  of  the  station  on 
the  approach  of  the  train.  Englehaupt  v. 
Erie  R.  Co.  [Pa.]  58  A.  154.  A  failure  to 
announce  a  station  does  not  impose  liability 
toward  a  passenger  not  misled.  Southern 
R.   Co.    V.  Hobbs,    118   Ga.    227,    45   S.   E.   23. 

97.  Held  for  jury  as  to  whether  it  was 
proximate  cause.  Moorman  v.  Atchison,  etc.. 
R.   Co.    [Mo.  App.]    78   S.   W.   1098. 

98.  Liable  for  injuries  to  passenger  who 
fell  through  bridge  because  of  unexpecterl 
stoppage.  Englehaupt  v.  Erie  R.  Co.  [Pa.] 
58  A.  154.  Question  of  defendant's  negli- 
gence in  unexpected  stoppage  of  train  and 
plaintiff's  contributory  negligence  in  alight- 
in™  hold  for  jury  on  conflicting  evidence.     Id. 
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passengers.*'  To  slacken  speed  after  a  stop  signal  is  given,  and  then  increase  it, 
is  evidence  of  negligence  in  not  stopping.^  It  may  be  negligence  for  conductor 
to  direct  passenger  to  get  up  and  go  on  platform  while  car  is  in  motion.^  A  motor- 
man  must  exercise  reasonable  care  in  listening  for  signals  to  stop,  given  by  pas- 
sengers intending  to  alight.'  A  departing  passenger  should  signify  his  intention 
to  alight.* 

The  train  must  stop  a  time  reasonably  sufficient  to  enable  passengers  to  alight 
at  the  station  of  their  destination  in  safety,"  by  the  usual  mode  of  egress  from  its 
ears,'  and  not  be  negligently  carried  by  a  station  after  notice.''  Having  done  so, 
its  duty  is  discharged  in  the  absence  of  notice  of  special  conditions.*  The  an- 
nouncement of  a  station  is  not  an  invitation  for  passengers  to  alight  before  the 
train  is  brought  to  a  standstill."  A  stool  should  be  furnished  where  the  platform 
is  low.^"  A  custom  of  conductors  to  lend  special  assistance  to  alighting  female 
passengers  is  not  binding  unless  the  carrier  has  knowledge  of  it.*^ 

The  duty  of  Street  car  company  as  to  length  of  stop  is  no  greater  than  that  of 
a  steam  raUroad,^'  but  the  company  must  use  great  care  while  the  passenger  is 
alighting.^*    Sufficient  time  must  be  given,^*  and  passengers  allowed  to  get  to  safe 


99.  United  R.  &  Bleo.  Co.  T.  Woodbridge, 
97   Md.    629,    56   A.   444. 

1.  Dallas  Rapid  Transit  R.  Co.  v.  Payne 
[Tex.   Civ.  App.]    78  S.  W.   1085. 

a.  Hennessy  v.  Muskegon  T.  &  Lighting 
Co.    [Mich.]    97  N.   W.    36. 

3.  Fuller  v.  Denison  &  S.  R.  Co.  [Tex. 
Civ.  App.]   74  S.  W.  940. 

4.  Where  a  conductor  has  no  notice  of 
a  passenger's  Intention  to  alight,  there  is 
no  liability  for  an  injury  caused  by  starting 
the  car.  McCarthy  v.  Interurban  St.  R.  Co., 
88  N.  T.  S.  388.  A  conductor  who  has  no  no- 
tice that  a  passenger  intends  to  leave  the 
car  cannot  be  charged  with  negligence  in 
starting  the  car.  Brown  v.  Interurban  St. 
R.  Co.,   43   Misc.  374,  87  N.  Y.  S.   461. 

5.  Galveston,  etc.,  R.  Co.  v.  Hubbard  [Tex. 
Civ.  App.]  76  S.  "W.  764;  Bnglehaupt  v.  Erie 
R.  Co.  [Pa.]  58  A.  154;  Shealey  v.  South 
Carolina  &  G.  R.  Co.  [S.  C]  45  S.  E.  119. 
Reasonable  time  under  the  usual  and  ordi- 
nary circumstances  must  be  given.  Chicago, 
etc.,  R.  Co.  V.  Arraes  [Tex.  Civ.  App.]  74  S. 
W.  77.  Sudden  start  while  passenger  is 
alighting  before  a  reasonable  time  is  afford- 
ed is  negligence.  Rutledge  v.  New  Orleans, 
etc.,  R.  Co.  [C.  C.  A.]  129  P.  94.  Instruction 
held  to  properly  state  law.  Crump  v.  Davis 
[Ind.  App.]  70  N.  E.  887;  Southern  R.  Co. 
V.  Bandy  [Ga.]   47  S.  E.   923. 

6.  Ratteree  v.  Galveston,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  81  S.  W.  566.  A  railroad  com- 
pany has  a  right  to  designate  certain  doors 
arid  steps  by  which  passengers  shall  leave 
the  train,  and  to  reserve  others  for  the  per- 
formance of  its  necessary  work.  Vestibule 
on  coach,  where  plaintiff  was  hurt  by  trip- 
ping over  hose,  not  open  on  station  side 
and  opened  on  other  side  only  for  purpose  of 
conveying   water    into   car.     Id. 

7.  Infirmity  required  longer  stop.  South- 
ern R.  Co.  V.  Hobbs,  118  Ga.  227,  45  S.  B.  23. 
Notice  to  carrier  is  not  necessary  to  render 
it  liable  for  injuries  resulting  from  a  person 
carried  beyond  her  destination  being  of 
delicate  health  and  thinly  clad.  Pecos,  etc., 
R.  Co.  V.  Williams  [Tex.  Civ.  App.]  78  S. 
W.  5.  Where  a  female  passenger  poorly 
clad  is  set  dow^n  a  mile  beyond  her  station, 
and    comnelled    to    walk    back    in    a    sleet 


storm,  possible  error  in  a  charge  extending 
the  carrier's  liability  to  her  as  a  passenger 
is  not  prejudicial.     Id. 

S.  It  is  not  bound  to  know  whether  other 
passengers  are  in  the  act  of  alighting  or  on 
platforms  for  such  purpose.  Shealey  v. 
South  Carolina  &  G.  R.  Co.  [S.  C]  45  S.  B. 
119.  It  is  not  bound  to  care  of  "very  cau- 
tious person"  in  starting  again.  St.  Louis 
S.  W.  R.  Co.  v.  Turner  [Tex.  Civ.  App.]  77  S. 
W.  255.  Evidence  held  to  show  that  pas- 
senger had  time  to  alight,  but  awaited  spe- 
cial attention  from  the  conductor.  Southern 
R.  Co.  v.  Hobbs,  118  Ga.  227,   45  S.  E.   23. 

9.  Pittsburg,  etc.,  R.  Co.  v.  Miller  [Ind. 
App.]   70  N.   B.   1006. 

10.  Failure  to  furnish  customary  stool 
and  have  porter  present  is  negligence  to- 
ward passenger  alighting  in  dark  from  step 
23  inches  above  ground.  Cincinnati,  etc.,  R. 
Co.  V.  Bell,    25  Ky.  L.  R.   10,  74  S.  W.   700. 

11.  Southern  R.  Co.  V.  Hobbs,  118  Ga.  227. 
45  S.  B.  23.  Since  a  carrier  is  not  ordinarily 
under  any  duty  to  assist  passengers  to 
alight,  it  is  not  liable  for  a  failure  of  a 
conductor  to  fulfil  a  promise  to  give  such 
assistance  to  a  passenger  not  entitled  to 
claim  it  as  a  matter  of  right  or  to  a  passen- 
ger who,  though  he  needs  assistance,  fails 
to  Inform  the  conductor  who  has  no  notice  of 
the  fact.     Id. 

12.  Boone  v.  Oakland  Transit  Co.,  139 
Cal.  490,  73  P.  243.  Must  stop  oars  long 
enough  to  allow  time  to  alight.  Scamell 
V.  St.  Louis  Transit  Co.,  102  Mo.  App.  198. 
76  S.  W.  660.  To  suddenly  start  a  car  while 
a  person  is  alighting  after  a  stop  for  that 
purpose  is  negligence.  Indianapolis  St.  R. 
V.  Brown  [Ind.  App.]  69  N.  B.  407.  Neg- 
ligent sudden  start  of  car  throwing  alight- 
ing passenger  In  front  of  car  on  parallel 
track  held  proximate  cause  of  Injury. 
Scamell  v.  St.  Louis  Transit  Co.,  102  Mo. 
App.  198,  76  S.  W.   660. 

13.  For  a  conductor  to  start  the  car 
when  he  is  standing  on  a  lady's  skirt  and 
she  is  endeavoring  to  alight  is  evidence  of 
negligence.  Citizens'  St.  R.  Co.  v.  Shep- 
herd, 65  N.  E.  766,  29  Ind.  App.  412.  See 
Clark,   St.   Ry.  Aco.  Law   (2d  Ed.)    §§   60,    64, 

NOTE.     Allghtins    from    street    ear:     Pas- 
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place  before  Btaxting.^'  The  conductor  must  see  that  no  one  is  in  act  of  alight- 
ing before  starting.^*  Where  a  person  is  accompanied  by  a  child,  the  stop  must 
be  long  enough  to  permit  her  to  assist  the  child  to  alight.^''  The  stop  need  not  have 
been  at  a  usual  point  if  a  passenger  is  endeavoring  to  alight  vdth  knowledge  of  the 
employes.^*  The  servants  must  have  reason  to  suppose  that  passenger  intends  to 
aUght.^'  A  motorman  is  not  bound  to  anticipate  that  a  passenger  will  attempt 
to  alight  between  crossings,  though  he  has  seen  her  signal  for  a  stop  at  the  pre- 
ceding crossing  and  has  slackened  speed.^°  Even  though  a  car  did  not  stop  to 
discharge  passengers,  plaintifE  can  recover  if  those  in  charge  thereof  suddenly  started 
it  forward  when  they  knew,  or  by  the  exercise  of  proper  care  could  have  known, 
that  she  was  alighting  therefrom.''*  Ifegligence  in  not  stopping  a  car  will  be  as- 
sumed where  the  signal  to  stop  was  given  and  the  speed  of  the  car  was  at  first 
lessened  and  then  increased.^"  Carriage  of  passenger  beyond  destination  is  not 
proximate  cause  of  injury  sustained  from  fall  on  sidewalk  while  going  back  to 
her  destination.'" 

The  carrier  is  bound  to  provide  a  safe  place  for  the  passenger  to  alight'*  at 
any  point  where  it  stops  to  discharge  passengers,^"  but  it  is  not  liable  for  accidents 


sengers  upon  street  cars  are  entitled  to 
sufficient  time  to  get  off,  and  the  duty  of 
the  carrier  is  not  discharged  until  the  pas- 
senger Is  free  from  the  car.  The  relation  of 
passenger  and  carrier  certainly  exists  while 
the  passenger  is  in  the  act  of  alighting. 
Atlanta  Consol.  St.  R.  Co.  v.  Bates,  103  Ga. 
333;    Ft.    Wayne    Traction    Co.    v.    iVIorvillus, 

31  Ind.  App.  464,  68  N.  B.  304;  Louisville  R. 
Co.  V.  Park,  96  Ky.  580;  Jacobs  v.  West 
End  St.  R.  Co.,  178  Mass.  116;  Finn  v.  Val- 
ley City  St.  &  Cable  R.  Co.,  86  Mich.  74: 
Filllngham  v.  St.  Louis  Transit  Co.,  102  Mo. 
App.  573,  77  S.  W.  314.  After  the  passenger 
has  stepped  from  the  oar  into  the  street, 
however,  it  is  held  that  he  is  no  longer  upon 
the  premises  of  the  railway  company,  but 
upon  a  public  place,  where  he  has  the  same 
rights  with  every  occupier,  and  over  which 
place  the  company  has  no  control.  His 
rights  are  those  of  a  traveler  upon  the  high- 
way, and  not  of  a  passenger,  for  the  relation 
of  carrier  and  passenger  has  ceased.  Han- 
son V.  Urbana,  etc.,  R.  Co.,  75  111.  App.  474; 
West  Chicago  St.  R.  Co.  v.  Walsh,  78  111. 
App.  595;  Indianapolis  St.  R.  Co.  v.  Ten- 
ner [Ind.  App.]  67  N.  E.  1044;  Conway  v. 
Lewiston.  etc.,  R.  Co.,  87  Me.  283,  90  Me.  199; 
Central  R.  Co.  v.  Peacock,  69  Md.  257,  9  Am. 
St.  Rep.  425;  Creamer  v.  West  End  St.  R. 
Co.,  156  Mass.  320,  32  Am.  St.  Rep.  456;  Bige- 
low  V.  West  End  St.  R.  Co.,  161  Mass.  393; 
Gargan  v.  West  End  St.  R.  Co.,  176  Mass. 
106;  Piatt  V.  Forty-second  St.,  etc.,  R.  Co.,  2 
Hun  [N.  T.]  124;  Wells  v.  Steinway  R.  Co., 
18  App.  Dlv.  [N.  T.]  180;  Smith  v.  City  R. 
Co.,   29  Or.   539;   Finseth  v.  Suburban  R.  Co., 

32  Or.  1;  Buzby  v.  Phila.  Traction  Co.,  126 
Pa.  559,  12  Am.  St.  Rep.  919;  St.  R.  Co.  v. 
Boddy,  105  Tenn.  666.  If  a  passenger  alights 
for  a  mere  temporary  purpose,  this  must 
be  understood  by  those  in  charge  of  the  car, 
if  the  relation  of  carrier  and  passenger  is  to 
be  held  to  continue. — From  Clark,  St.  Ry. 
Aco.    Law    (2d   Ed.)    §   7. 

14.  Sudden  start  before  time  to  alight. 
Kroner  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
80'  S.    W.    915. 

15.  Street  car  company  is  bound  to  high- 
est care.  Norfolk  &  A.  Terminal  Co.  v. 
Morris'   Adm'x,    101   Va.   422.    44   S.   E.    719 


16.  After  stop  to  receive  or  discharge  pas- 
sengers. Memphis  St.  R.  Co.  v.  Shaw,  110 
Tenn.    467,    75   S.   W.   713. 

17.  Hannon  v.  St.  Louis  Transit  Co.,  102 
Mo.  App.   216,  77  S.  W.  158. 

IS.  Must  afford  reasonable  opportunity. 
Jacobson  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
80  S.  W.  309.  Where  a  car  has  stopped  close 
to  a  crossing,  it  is  negligence  to  start  it 
while  a  passenger  Is  alighting.  [40  or  60 
feet  from  corner.]  United  R.  &  Elec.  Co. 
v.  Hertel,  97  Md.   382,   55  A.  428. 

19.  Grabenstein  v.  Metropolitan  St.  R.  Co., 
84  N.  T.  S.  261.  Liability  does  not  exist 
where  passenger  at  end  of  line  does  not 
attempt  to  get  off  till  car  is  reversed  and 
the  persons  in  charge  have  no  notice  of  his 
Intention.  Spauldlng  v.  Quincy  &  B.  St.  R. 
Co.,    184   Mass.    470,    69    N.    B.    217. 

20.  Root  V.  Des  Moines  R.  Co.,  122  Iowa, 
469,   98   N.   W.    291. 

21.  Houghton  V.  Louisville  R.  Co.,  26  Ky. 
L.   R.   393,   81  S.  W.    695. 

22.  Passenger  Injured  when  alighting. 
Dallas  Rapid  Transit  R.  Co.  v.  Payne  [Tex. 
Civ.   App.]    78    S.   W.    1085. 

23.  Haley  v.  St.  Louis  Transit  Co.  [Mo.] 
77   S.  W.  731. 

24.  It  is  negligence  for  a  railway  com- 
pany to  stop  its  train  on  a  dark  night  in  an 
unlighted  place  when  they  must  step  down  a 
distance  imperiling  personal  safety.  Ellis  v. 
Chicago,  etc.,  R.  Co.  [Wis.]  98  N.  W.  942. 
Question  held  for  Jury  as  to  allowing  Ice 
to  gather.  Harris  v.  Pittsburg,  etc.,  R. 
Co.  [Ind.  App.]  70  N.  B.  407.  Evidence  held 
for  jury  as  to  care  in  permitting  elderly 
female  passenger  to  alight  on  yielding 
gravel.  Joslyn  v.  Milford,  etc.,  R.  Co.,  184 
Mass.   65,   67  N.  E.    866.     Compare   §   25,  ante. 

25.  Where  it  is  agreed  to  set  down  a  pas- 
senger at  a  water  tank,  the  same  care  must 
be  used  as  at  a  station.  Chesapeake  &  O. 
R.  Co.  V.  Topping.  25  Ky.  L.  R.  1390,  78  S. 
W.  135.  Where  the  carrier  stops  a  freight 
caboose  a  distance  from  the  station,  it  is 
bound  to  furnish  drovers  In  charge  of  stock 
a  safe  means  of  access.  Chicago,  etc.,  R. 
Co.  V.  Troyer  [Neb.]  97  N.  W.  308.  It  Is  the 
duty  of  a  street  car  company  to  select  a 
reasonably    safe    place    for   landing   passen- 
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which  cannot  be  reasonably  anticipated."*  If  a  passenger  selects  the  place  to 
alight,  he  assumes  the  risk  incident  thereto."' 

A  street  car  company  must  guard  the  passenger  from  injury  from  the  danger- 
ous condition  of  the  highway  where  it  stops  to  discharge  him  or  warn  him  of  the 
danger  where  it  has  notice  and  he  has  not/'  and  if  it  is  negligent  in  stopping  the 
ear  at  the  place  it  did  and  not  assisting  a  passenger  to  alight,  the  city  which  has 
excavated  the  street  at  that  point  is  not  liable  for  injury.""  Failure  to  stop  at 
crossing  is  not  the  proximate  cause  of  injury  to  a  passenger  alighting  at  the  point 
where  the  car  stops.'" 

An  elevated  road  should  have  an  employe  at  the  rear  of  its  cars  to  see  that 
gates  are  not  closed  before  admission  of  passengers  to  the  station.'^ 

§  30.  Duty  to  persons  other  than  passengers. — These  usually  fall  within  the 
category  of  employes'"  or  licensees,  trespassers,  and  strangers."  To  persons  board- 
ing cars  by  permission  to  assist  passengers,  the  same  duty  is  owing  as  to  pas- 
sengers.'* Such  are  not  trespassers,'"  and  must  not  be  ejected  from  a  moving 
train."  The  carrier  is  bound  to  use  ordinary  care  and  diligence  for  the  safety  of 
one  not  a  passenger  who  boards  its  car  for  a  lawful  purpose  and  on  the  implied 
invitation  of  its  servants."  A  carrier  owes  no  duty  to  trespassers  on  its  trains 
except  not  to  hurt  them  if  discovered  in  a  position  of  peril." 

Toward  a  passenger  in  the  cars  of  another  company,  a  street  railroad  is  bound 
only  to  reasonable  and  ordinary  care."  Where  unnecessary  force  is  used  in  eject- 
ing one  from  a  street  car,  he  is  entitled  to  recover  for  the  assault,  irrespective  of 
whether  he  is  entitled  to  the  rights  of  a  passenger  or  not.** 

§  31.  Liability  for  personal  injuries.  A.  General  principles.  What  law  gov- 
ems.*'^ — In  a  common-law  action  for  injuries  received  in  another  state,  the  common 
law  of  the  forum  governs.** 


gers.     Track  on  a  public  road.     Macon  R.  & 
Light  Co.  V.  Vining  [Ga.]    48  S.  E.  232. 

26.  Adult  passenger  who  secured  the 
stoppage  of  the  train  for  his  own  accommo- 
dation cannot  recover  for  an  Injury  sustain- 
ed by  stepping  on  a  cinder  and  falling,  the 
place  being  perfectly  safe  and  the  ground 
in  full  and  plain  view.  Bascom  v.  Wabash 
R.  Co.,  102  Mo.  App.  430,  76  S.  W.  697.  Car- 
rier Is  not  liable  for  strain  sustained  by  pas- 
senger in  alighting  at  a  point  off  a  cross- 
ing, but  without  apparent  risk  to  alighting 
passengers.  Lynch  v.  St.  Louis  Transit  Co., 
102  Mo.  App.  630,  77  S.  W.  100.  Recovery 
cannot  be  had  where  a  female  passenger 
misjudges  the  distance  she  can  safely  step 
from  a  standing  car  and  falls,  she  not  being 
misled  or  misdirected  and  the  conditions 
being  perfectly  apparent  and  the  track  con- 
forming to  the  highway.  Scanlon  v.  Phlla. 
Rapid   Transit  Co.,    208  Pa.    195,   57  A.   521. 

27.  Macon  R.  &  Light  Co.  v.  Vinlng  [Ga.] 
48  S.  E.   232. 

28.  Leaving  car  at  night  and  stepping 
into  excavation.  Ft.  Wayne  Traction  Co.  v. 
Morvilius,  31  Ind.  App.  464,  68  N.  B.  304. 
Should  not  stop  at  dangerous  points.  Lev- 
eret V.  Shreveport  Belt  R.  Co.,  110  La.  399, 
34    So.    B79. 

29.  Tecker  v.  San  Antonio  Traction  Co. 
[Tex.  Civ.   App.]    76  S.  W.  780. 

30.  Lynch  v.  St.  Louis  Transit  Co.,  102 
Mo.  App.    630,  77   S.  W.   100. 

31.  Metropolitan  St.  R.  Co.  v.  Hanson,  67 
Kan.  256,  72  P.  773. 

32.  See  Master  and  Servant,  2  Curr.  L. 
801.     Consult  1  Curr.  L.  448,  and  ante,  §  22. 

3  Curr.  Law — 41. 


33.  See  Railroads,  2  Curr.  L.  1382;  Street 
Railways,  2  Curr.  L.  1742. 

34.  Conductor  should  see  that  he  is  given 
time  to  get  off.  Bishop  v.  111.  Cent.  R.  Co., 
25  Ky.  L.  R.  1363,  77  S.  W.  1099. 

3d.  One  accompanying  his  sister  to  a 
train  to  assist  her  to  board  It  and  going  on 
board.  Morrow  v.  Atlanta  &  C.  Air  Line  R. 
Co.,  134  N.  C.  92,  46  S.  B.  12. 

36.  Where  one  escorted  passengers  onto  a 
train  which  moved  out  before  he  got  off  and 
the  conductor  put  him  off  while  it  was  mov- 
ing, he  was  entitled  to  recover.  Southern  R. 
Co.  V,  Merritt  [Ga.]  47  S.  B.  908. 

37.  One  boarding  car  for  purpose  of  in- 
ducing those  in  charge  of  it  to  make  an 
extra  trip,  as ,  it  sometimes  did.  Injured  by 
being  thrown  off  by  its  being  suddenly 
started.  Brock  v.  St.  Louis  Transit  Co.  [Mo. 
App.I  81  S.  W.  219. 

38.  One  using  train  as  means  of  crossing 
track.  Ratteree  v.  Galveston,  etc.,  R.  Co. 
[Tex.  Civ.  App.]    81  S.  W.  566. 

39.  Kllnger  v.  United  Traction  Co.,  92  App. 
Div.  100,  87  N.  Y.  S.  864.  See  titles  Rail- 
roads, 2  Curr.  L.  1382;  Street  Railways,  2 
Curr.  L.  1742. 

40.  Citizens'  St.  R.  Co.  v.  Clark  [Ind.  App.] 
71  N.  E.  53.  Evidence  held  to  show  that 
plaintiff  was  ejected  from  car  operated  by 
defendant.     Id. 

41.  See  1  Curr.  L.  469. 

42.  Error  to  require  highest  degree  of 
care  and  diligence  kno'wn  to  skilled  persons 
engaged  in  the  business.  Ala.  Midland  R. 
Co.  V.  Guilford,  119  Ga.  523,  46  S.  E.  655. 
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Degree  of  care  required.*^ — A  carrier  of  passengers  is  not  an  insurer  of  their 
safety/*  but  is  bound  to  a  very  high  degree  of  care  which  is  variously  defined,*" 
and  this  rule  applies  equally  to  street  railroads/'  cabs,  and  the  like.*^  This  duty 
arises  only  from  the  relation  of  passenger  and  carrier,**  and  the  servants  of  a  car- 
rier cannot  be  held  to  personal  liability  under  the  same  rules  as  the  carrier,*"  being 
liable  only  for  negligence  or  excess  of  duties.^"  It  does  not  follow  that  the  train- 
men performed  all  the  duties  which  they  owed  travelers  from  the  fact  that  they 
performed  all  that  were  required  of  them  by  the  company.^^ 

jSTegligence  must  be  proximate  cause  of  injury,"*  but  a  carrier  is  liable  for 
injury  from  its  negligence  concurring  with  that  of  another."'    The  question  of 


43.  See  1  Curr.  L.  459. 

44.  Must  exercise  the  care  a  very  cautious, 
prudent,  and  competent  person  would  exer- 
cise under  the  circumstances.  Tyler  v.  Tex. 
&  P.  R.  Co.  [Tex.  Civ.  App.]  79  S.  "W.  1075; 
Carrier  by  stage.  Taillon  v.  Mears  [Mont.] 
74  P.  421.  Street  railroad.  Citizens'  St.  E. 
Co.  V.  Jolly,  161  Ind.  80,  67  N.  E.  935.  A  car- 
rier owes  Its  passengers  a  high  degree  of 
care  but  Is  not  absolutely  bound  to  furnish 
them  reasonably  safe  cars  or  to  operate  the 
same  in  a  safe  manner.  Citizens'  R.  Co.  v. 
Sinclair  [Tex.  Civ.  App.]  81  S.  W.  329.  A 
carrier  need  not  guard  against  accidents  not 
reasonably  to  be  expected.  Not  liable  where 
passenger  put  his  hand  through  glass  swing- 
ing door  of  a  kind  long  In  use.  Pahner  v. 
Brooklyn  Heights  R.  Co.,  86  App.  Div.  488,  83 
N.  T.  S.  815.  Not  liable  for  an  assault  by 
one  passenger  upon  another  which  it  had  no 
reason  to  anticipate.  Stutsky  v.  Brooklyn 
Heights  R.  Co.,  88  N.  T.  S.  358. 

45.  Carriers  are  boiind  to  know  or  exer- 
cise the  highest  degree  of  care  consistent 
with  the  proper  and  prudent  conduct  of  their 
business  to  ascertain  and  remove  causes 
which  may  derail  their  cars.  Louisville  R. 
Co.  v.  Hartlege,  25  Ky.  L.  R.  152,  74  S.  W. 
742.  In  making  coupling  If  defendant  used 
a  degree  of  care  or  caution,  less  in  however 
small  a  degree  than  the  utmost  care  of  very 
cautious  railroad  men  under  the  circum- 
stances it  is  liable.  Mathew  v.  Wabash  R. 
Co.  [Mo.  App.]  78  S.  "W.  271.  All  that  human 
care  and  vigilance  reasonably  can  do  to  pre- 
vent the  Injury.  Brunnchow  v.  Rhode  Island 
Co.  [R.  I.]  68  A.  656.  Not  "the  utmost  care 
that  human  Imagination  can  conceive."  Ma- 
grane  v.  St.  Louis  &  S.  R.  Co.  [Mo.]  81  S.  W. 
1158.  Highest  degree  of  care  consistent  with 
the  practical  conduct  of  Its  business.  John- 
son V.  Seattle  Elec.  Co.  [Wash.]  77  P.  677. 
The  highest  degree  of  care.  International, 
etc.,  R.  Co.  V.  Shuford  [Tex.  Civ.  App.]  81  N. 
W.  1189.  Highest  degree  of  care  reasonably 
practicable  under  the  circumstances.  Foster 
V.  Seattle  Blec.  Co.  [Wash.]  76  P.  995.  Com- 
mon carriers  are  required  to  do  all  that 
human  care,  vigilance,  or  foresight  can  rea- 
sonably do,  consistent  with  the  character 
and  mode  of  conveyance  adopted  and  the 
practical  prosecution  of  the  business,  to  pre- 
vent accidents  to  passengers.  Chicago  City 
R.  Co.  V.  Bundy  [111.]  71  N.  B.  28.  To  exer- 
cise such  a  high  degree  of  foresight  as  to 
possible  dangers,  and  of  prudence  in  guard- 
ing against  them,  as  would  be  used  by  very 
cautious,  prudent,  and  competent  persons 
under  similar  circumstances.  International, 
etc.,  R.  Co.  V.  Clark  [Tex.  Civ.  App.]  81  S.  W. 
821. 


46.  North  Chicago  St.  R.  Co.  v.  Polkey, 
203  HI.  225,  67  N.  E.  793;  Indianapolis  St.  R. 
Co.  V.  Brown  [Ind.  App.]  69  N.  B.  407;  Crump 
V.  Davis  [Ind.  App.]  70  N.  E.  886.  "Highest 
degree  of  care."  Tillman  v.  St.  Louis  Tran- 
sit Co.,  102  Mo.  App.  553,  77  S.  W.  320.  High- 
est degree  of  practical  care  and  diligence 
consistent  with  the  means  of  transportation 
adopted.  Palmer  v.  Warren  St.  R.  Co.,  206 
Pa.  574,  56  A.  49.  High  degree  of  care  such 
as  should  be  exercised  by  careful,  skillful 
railroad  employes  under  similar  circum- 
stances. Robinson  v.  St.  Louis  &  S.  R.  Co. 
[Mo.  App.]  77  S.  W.  493.  "Utmost  skill  and 
care"  in  management.  Metropolitan  St.  R. 
Co.  V.  Hanson,  67  Kan.  256,  72  P.  773.  De- 
gree of  care  which  very  cautious,  prudent 
and  competent  persons  usually  exercise  un- 
der the  same  or  similar  cjrcumstances.  St. 
John  V.  Gulf,  etc.,  R.  Co.  [Tex.  Civ.  App.]  80 
S.  W.  235.  Reasonable  care,  considering  the 
nature  of  its  business  and  the  responsibili- 
ties attaching  to  the  carrying  of  human  be- 
ings. Frank  v.  Metropolitan  St.  R.  Co.,  91 
App.  Div.  485,  86  N.  T.  S.  1018.  "Highest" 
degree  of  care  not  required  in  avoidance  of 
collision  with  vehicle.  Kelly  v.  Metropolitan 
St.  R.  Co.,  89  App.  Div.  159,  85  N.  T.  S.  S42. 
"Utmost  skill,  diligence  and  foresight  con- 
sistent with  the  business."  Lincoln  Trac- 
tion Co.  v.  Heller  [Neb.]  100  N.  W.  197.  The 
rule  that  operators  of  a  car  are  charged  only 
with  the  duty  of  exercising  reasonable  care 
applies  as  to  teams  in  the  street  but  not  as 
to  passengers.  Zvonik  v.  Interurban  St.  R. 
Co.,  88  N.  Y.  S.  399.  Reasonable  care  to  pre- 
vent collisions.  Frank  v.  Metropolitan  St.  R. 
Co.,  91  App.  Div.  485,  86  N.  T.  S.  1018. 

47.  Stiner  v.  Metropolitan  St.  R.  Co.,  84 
N.  Y.   S.  285. 

48.  See  ante,  I  22. 

49.  Collision.  Bryce  v.  Southern  R.  Co., 
125   F.   958. 

60.  Unnecessary  force  In  ejecting  passen- 
ger. 111.  Cent.  R.  Co.  v.  Jackson,  25  Ky.  L. 
R.    2087,   79   S.  W.    1187. 

Bl.  Feldschneider  v.  Chicago,  etc.,  R.  Co. 
[Wis.]   99  N.  W.  1034. 

52.  Runaway.  Taillon  v.  Mears  [Mont.] 
74  P.  421.  The  driver's  negligence  in  caus- 
ing horses  to  fall  is  not  the  proximate  cause 
of  injury  to  a  passenger  kicked  while  they 
are  being  released.  Roedecker  v.  Metro- 
politan St.  Co.,  87  App.  Div.  227,  84  N.  Y.  S. 
300.  Fact  that  plaintiff  was  compelled  to 
ride  on  mixed  train,  though  he  had  a  first 
class  ticket,  held  not  the  proximate  cause  of 
injury  resulting  from  his  stepping  on  banana 
peel  and  train  making  sudden  lurch.  Error 
to  admit  evidence  on  this  issue,  and  submit 
it  to  jury.  Chicago,  etc.,  R.  Co.  v.  Gragg 
[Tex.  Civ.  App.]   81  S.  W.  93. 
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proximate  cause  is  one  of  fact."*  There  is  no  liability  for  casualties  which  cannoi 
be  reasonably  guarded  against  or  anticipated."'  Violation  of  a  statute  or  ordi- 
nance is  negligence  per  se.""     There  are  no  degrees  of  negligence.^' 

Gross  negligence  may  also  impose  criminal  liability.'* 

Carriage  of  passengers  on  freight  trains.^" — Passengers  on  freight  and  mixed 
trains  assume  the  risks  necessarily  incident  to  that  means  of  transportation,*"  but 
the  carrier  is  ncTertheless  held  to  the  utmost  care"  consistent  with  practical  opera- 
tion.*'' 

Duty  toward  intoxicated,  infirm,  or  delicate  persons.*^ — Though  the  carrier 
has  no  notice  of  the  infirm  condition  of  a  passenger,  he  is  entitled  to  the  same  high 
care  which  is  the  right  of  other  passengers,**  and  if  the  carrier  has  such  notice  the 
care  must.be  such""  and  only  such"  as  is  appropriate  to  the  condition. 

Liability  of  carrier  or  connecting  carrier.^'' — Under  an  agreement  to  divide 
through  business  on  a  mileage  basis,  connecting  roads  are  liable  as  partners.*'  The 
initial  carrier  is  liable,  under  an  agreement  for  the  use  of  one  car,  for  an  entire 
trip  over  two  roads,  for  failure  to  furnish  a  car  which  is  capable  of  being  made 
comfortably  warm.*^  But  it  is  the  duty  of  the  connecting  carrier,  in  such  case, 
to  use  the  highest  degree  of  care  to  preserve  the  comfort  of  its  passengers,  and  the 


53.  Louisville  &  E.  Mail  Co.  v.  Barnes' 
Adm'r,  25  Ky.  L.  A.  2036,  79  S.  W.  261;  Frank 
V.  Metropolitan  St.  R.  Co.,  91  App.  Div.  485, 
86  N.  Y.  S.  1018. 

54.  Harris  v.  Pittsburg,  etc.,  R.  Co.  [Ind. 
App.]  70  N.  E.  407. 

55.  Conductor's  transfer  punch  fell  from 
his  pocket  and  hit  a  passenger  in  the  eye. 
Cheyne  v.  Van  Brunt,  etc.,  R.  Co.,  89  N.  T.  S. 
626.  A  pg.ssenger  standing  on  running  board 
swung  back  so  as  to  come  In  contact  with 
the  pillar  of  an  elevated  railway.  Canavan 
V.  Interurban  St.  R.  Co.,  87  N.  Y.  S.  491.  A 
carrier  is  not  an  insurer  and  is  not  liable  for 
injuries  which  might  have  been  anticipated 
If  the  means  necessary  to  prevent  it  would 
have  amounted  to  a  practical  prohibition  of 
its  business.  Poster  v.  Seattle  Bleo.  Co. 
[Wash.]    76   P.   995. 

56.  Ordinance  requiring  conductors  on 
street  cars.  Lincoln  Traction  Co.  v.  Heller 
[Neb.]  100  N.  W.  197.  Violation  of  an  ordi- 
nance requiring  the  motorman  to  stop  be- 
fore crossing  a  railroad  track.  Gulf,  etc.,  R. 
Co.  v.  Holt,  30  Tex.  App.  330,  70  S.  W.  591. 

57.  "Slightest  neglect"  should  be  avoided 
in  instructions.  Magrane  v.  St.  Louis  &  S. 
R.  Co.  [Mo.]  81  S.  "W.  1158. 

58.  See  Corporations,  1  Curr.  L.  710;  Hom- 
icide, 2  Curr.  L.  223.  An  interesting  illustra- 
tive case  of  liability  for  homicide  is  State  v. 
Young  [N.  J.  Law]    56  A.  471. 

59.  See  1  Curr.  L.  460. 

60.  Jerks  reasonably  Incident.  111.  Cent. 
R.  Co.  V.  Vinson,  25  Ky.  L.  R.  38,  74  S.  W.  671; 
Id.,  25  Ky.  L.  R.  652,  76  S.  W.  167;  Chesa- 
peake &  O.  R.  Co.  V.  Jordan,  25  Ky.  L.  R.  574, 
76  S.  W.  145.  Liability  does  not  exist  for  a 
sudden  Jolt  not  shown  to  be  the  result  of 
negligent  handling  of  the  train  or  defect  in 
track  or  appliances.  Portuchek  v.  Wabash 
R.  Co.,  101  Mo.  App.  52,  74  S.  W.  368.  Pas- 
senger on  mixed  train  does  not  assume  risk 
of  jars  occasioned  by  parting  of  coupling, 
though  no  greater  than  usual.  Holland  v. 
St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  79  S.  W.  508. 

61.  Hardin  v.  Ft.  Worth  &  D.  C.  R.  Co. 
ITex.  Civ.  App.]   77  S.  W.   431. 


6S.  Highest  practicable  degree  of  care 
practically  consistent  with  the  operation  of 
such  a  train.  Chesapeake  &  O.  R.  Co.  v.  Jor- 
dan, 25  Ky.  L.  R.  574,  76  S.  W.  146.  One 
traveling  on  a  shipper's  or  drover's  ticket  is 
entitled  to  the  care  due  a  passenger,  regard 
being  had  to  the  means  of  transportation 
necessarily  adopted.  Chicago,  etc.,  R.  Co.  v. 
Troyer  [Neb.]   97  N.  W.  308. 

«S.    See  1  Curr.  L.  461. 

64.  In  case  the  carrier  does  not  exercise 
such  care,  she  may  recover  for  an  aggrava- 
tion of  an  existing  ailment.  Mathew  v.  Wa- 
bash R.  Co.  [Mo.  App.]  78  S.  W.  271. 

65.  Where  a  passenger  becomes  sick  or 
unconscious,  reasonable  and  ordinary  care 
must  be  employed  in  looking  after  and  pro- 
tecting him.  Atchison,  etc.,  R.  Co.  v.  Parry, 
67  Kan.  515,  73  P.  105.  Where  a  depot  mas- 
ter allows  a  passenger  apparently  just  re- 
covering from  a  fit  to  go  on  a  street  near  the 
tracks,  a  jury  may  be  justified  that  his  neg- 
ligence Is  the  proximate  cause  of  an  Injury 
four  hours  later  after  the  passenger  has 
wandered  five  miles  on  the  track.  Id.  Old 
and  apparently  infirm  passengers  are  enti- 
tled to  greater  care.  Should  be  assisted  to 
alight  If  necessary.  Memphis  St.  R.  Co.  v. 
Shaw,  110  Tenn.  467,  75  S.  W.  713.. 

66.  A  carrier  is  not  bound  to  escort  a  pas- 
senger to  the  proper  car  of  a  vestibuled 
train,  she  not  being  HI  to  such  a  degree  as 
to  require  assistance.  111.  Cent.  R.  Co.  v. 
Harper  [Miss.]  35  So.  764. 

67.  See  1  Curr.  L.  482,  n.  94. 

68.  Injury  at  station.  Lehigh  Valley  R. 
Co.  v.  Dupont   [C.   C.   A.]    128   F.   840. 

69.  Missouri,  etc.,  R.  Co.  v.  Harrison  [Tex.] 
80  S.  W.  1139.  A  carrier  agreeing  to  furnish 
a  through  oar  Is  liable  for  negligence  In  fall- 
ing to  supply  proper  heating  apparatus 
though  the  Injury  occurs  while  the  car  is  in 
the  hands  of  the  connecting  carrier.  Lia- 
bility is  not  removed  by  a  limitation  on  a 
coupon  ticket  that  the  selling  company  acted 
as  agent  only  and  was  not  responsible  be- 
yond Its  line.  Id.  [Tex.  Civ.  App.]  77  S.  W. 
1036. 
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initial  carrier  is  not  liable  for  its  failure  to  do  so.'"  An  express  company  is  liable 
for  injuries  to  a  passenger  on  a  train  employed  by  it  for  purposes  of  transporta- 
tion, though  such  train  belonged  to,  and  was  operated  by,  the  agents  of  and  over 
the  line  of,  a  railroad  company,  and  the  injuries  were  caused  by  the  negligence 
of  the  latter  company.'^  In  such  case,  the  railroad  company  is  the  agent  of  the 
express  company  and  the  latter  is  strictly  responsible  for  its  acts,'"  and  an  action 
will  lie  in  favor  of  the  injured  passenger  against  either  or  both  of  such  companies." 

(§  31)  B.  Contributory  negligence  of  passenger.''* — A  passenger  is  required 
to  exercise  such  reasonable  care  for  his  own  safety  as  persons  of  ordinary  prudence 
and  intelligence  would  ordinarily  exercise  under  the  same  circumstances,'^  though 
by  statute  in  some  states  this  duty  is  modified;"  but  a  city  ordinance  that  con- 
ductors shall  not  allow  women  and  children  to  leave  moving  cars  does  not  abrogate 
rules  as  to  contributory  negligence."  The  character  of  the  train  is  an  element." 
His  negligence  must  proximately  contribute  to  the  injury,"  but  the  amount  of 
influence  which  it  exerts  cannot  be  considered.'"  Eeckless  or  wanton  conduct  of 
the  carrier  may  prevent  its  assertion,'^  but  the  duty  of  the  carrier  to  use  every 
means  in  its  power  to  prevent  injury  to  one  who  has,  by  his  own  negligence,  ex- 
posed himself  to  injury,  does  not  arise  until  his  peril  is  discovered.*''  If  they 
do  not  know  of  it,  no  duty  is  imposed  on  them,  even  though,  by  the  exercise  of 
ordinary  care,  they  might  have  discovered  it.'*  The  passenger  never  assumes  the 
risk  of  the  carrier's  negligence,  there  being  a  distinction  between  assumption  of 
risk  and  contributory  negligence.'* 

The  negligence  of  a  carrier  is  not  imputed  to  a  passenger  vrho  is  injured  by 


70.  Mo.,  etc.,  R.  Co.  V.  Harrison  [Tex.] 
SO  S.  W.  1139. 

71,  73,  73.  American  Exp.  Co.  v.  Ogles 
[Tex.  Civ.  App.]    81  S.  W.  1023. 

74.  See  1  Curr.  L.  474. 

75.  Chicago  City  R.  Co.  v.  Bundy  [111.]  71 
N.  B.  28.  A  carrier  is  not  required  to  guard 
against  heedlessness  of  personal  safety  by 
passengers  or  disregard  of  Its  reasonable 
rules.  Lauterer  v.  Manhattan  R.  Co.  [C.  C. 
A.]  128  F.  540.  Contributory  negligence  is 
usually  a  matter  of  defense.  Negligence  In 
leaving  train  after  call  of  station,  held  mat- 
ter of  defense.  Coe  v.  Louisville  &  N.  R. 
Co.,  25  Ky.  L,.  R.  1679,  78  S.  W.  439;  111.  Cent. 
R.  Co.  v.  Jolly,  25  Ky.  L.  R.  1735,  78  S.  W. 
476.  A  passenger  traveling  In  a  street  car 
Is  not  bound  as  a  person  approaching  a  dan- 
gerous crossing  to  keep  all  his  senses  alert 
and  be  on  the  lookout  for  danger.  He  may 
assume  that  the  carrier  will  exercise  the 
care  toward  him  required  by  law.  Jones  v. 
United  Railways  &  Blec.  Co.  [Md.]  57  A. 
620. 

76.  Contributory  negligence  no  defense 
for  Injury  by  kicking  switch  In  municipal 
limits,  but  this  statute  does  not  apply  out- 
side such  limits.  Yazoo,  etc.,  R.  Co.  v. 
Humphrey   [Miss.]    36   So.   164. 

77.  Shareman  v.  St.  Louis  Transit  Co.  [Mo. 
App.]  78  S.  W.  846. 

78.  Held  for  jury  when  woman  on  mixed 
train  was  Injured  by  a  jolt,  she  being  then 
standing  in  aisle  talking  to  a  friend.  Yazoo, 
etc.,  R.   Co.  v.  Humphrey  [Miss.]    36  So.  154. 

79.  Instruction  to  such  effect  Is  proper. 
St  Louis,  etc.,  R.  Co.  v.  Smith  [Tex.  Civ. 
App]  79  S.  W.  340;  St.  Louis  S.  W.  R.  Co. 
V.  Cannon  [Tex.  Civ.  App.]  81  S.  W.  778.  In- 
jury    from     sudden     start    while    alighting. 


Chicago,    etc.,    R.    Co.    v.    Armes    [Tex.    Clv. 
App.]  74  S.  W.  77. 

SO.  Error  to  charge  that  It  must  have 
contributed  in  a  "material  sense."  Root  v. 
Des  Moines  R.  Co.,  122  Iowa,  469,  98  N.  W. 
290.  Any  want  of  care,  however  slight,  con- 
tributing proximately  to  the  Injury,  defeats 
a  recovery.  Birmingham  R.,  L.  &  P.  Co.  V. 
Bynum  [Ala.]  36  So.  736.  An  Instruction 
that  the  contribution  must  have  some  bear- 
ing on  the  act  charged  and  be  a  direct  and 
proximate  contribution  to  that  act  was  prop- 
er. Nelson  v.  Ga.,  etc.,  R.  [S.  C]  47  S.  E. 
722. 

81.  Question  held  for  jury  In  case  of  pas- 
senger standing  on  step  of  front  platform 
outside  the  gate  and  struck  by  car  passing 
on  a  curve  in  violation  of  rules.  Parks  v. 
St.  Louis  &  S.  R.  Co.,  178  Mo.  108,  77  S.  W. 
70.  Motorman  accelerated  speed  with  knowl- 
edge that  a  person  Is  trying  to  board  his 
oar.  Elkenberry  v.  St.  Louis  Transit  Co. 
[Mo.  App.]  80  S.  W.  360.  Though  a  passen- 
ger is  attempting  to  board  at  an  unusual 
place,  the  carrier  must  use  ordinary  care  to 
keep  a  hand  rail  in  good  repair.  MoCarty  v. 
St.  Louis  &  S.  R.  Co.  [Mo.  App.]  80  S.  W.  7. 
Where  a  passenger  has  a  clear  chance  to 
avoid  the  result  of  the  carrier's  negligence, 
but  failed  to  avoid  the  danger,  he  cannot  re- 
cover. Passenger  stepped  from  moving  train 
after  seeing  the  signal  to  start.  Simmons 
V.  Seaboard  Air  Line  R.   [Ga.]   47  S.  B.  570. 

82.  Passenger  jumping  off  train.  Harris 
V.  Gulf,  etc.,  R.  Co.  [Tex.  Clv.  App.]  80  S.  W. 
1023. 

S3.  Harris  v.  Gulf,  etc.,  R.  Co.  [Tex.  Clv. 
App.]  80  S.  W.   1023. 

84.  Plea  attempting  to  set  up  assumption 
of  risk  held  insufficient.  Parks  v.  St.  Louta 
&  S.  R.  Co.,  178  Mo.  108,   77  S.  W.  70. 
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the  concurrent  negligence  of  the  carrier  and  another,  and  he  may  recover  against 
both,*'  nor  does  negligence  of  the  driver  of  a  vehicle  collided  with  affect  the  pas- 
senger.'* Where  a  child  is  not  guilty  of  negligence,  no  negligence  of  his  mother 
may  be  imputed.*' 

Acts  due  to  impulse  of  sudden  danger.^^ — ^Eeasonable  efforts  to  prevent  injury 
are  not  negligent,^'  such  as  jumping  from  a  car  in  well  grounded  fear  of  imminent 
dahger."" 

Acts  done  at  direction  of  empZot/es.°^— Directions  of  the  carrier's  employes, 
unless  involving  obvious  danger,"^  may  prevent  an  imputation  of  negligence,'*  and 
it  is  not  a  want  of  due  care  if  a  passenger  prudently  uses  the  means  which  the 
company  affords  him  for  disembarking;'*  but  a  protest  by  an  employe  against  a 
passenger's  act  does  not  render  it  negligent  per  se.'" 

Approaching  car.^^ — A  passenger  must  use  ordinary  care  to  discover  the  situ- 
ation of  the  platforms  and  approaches,'^  and  of  the  car  which  he  seeks  to  enter." 

Boarding  moving  train  or  cars.^^ — Negligence  in  attempting  to  board  a  mov- 
ing train  is  usually  a  question  for  the  jury,^  unless  the  surrounding  facts  are  such 


85.  Louisville  &  C.  Packet  Co.  v.  Mulli- 
gan,  25  Ky.   L.   R.   1287,  77  S.  W.  704. 

86.  Frank  v.  Metropolitan  St.  R.  Co..  91 
App.  Div.  485,  86  N.  T.  S.  1018. 

87.  Child  jolted  from  car.  Nashville  R. 
Co.  V.  Howard   [Tenn.]   78  S.  W.  1098. 

88.  See  1  Curr.  L.  476. 

89.  Evidence  of  efforts  of  woman  to  pro- 
tect herself  from  falling  on  sudden  start  of 
car  while  she  was  alighting,  held  not  to 
show  contributory  negligence.  Brazis  v.  St. 
Louis  Transit  Co.,  102  Mo.  App.  224,  76  S. 
W.  708. 

90.  Palmer  v.  "Warren  St.  R.  Co.,  206  Pa. 
B74,  B8  A.  49;  Howell  V.  Lansing  City  Elec. 
R.  Co.  [Mich.]  99  N.  W.  406.  Where  smoke 
and  flames  appeared  in  different  parts  of  a 
car,  causing  a  panic,  and  a  passenger  was 
injured  while  attempting  to  escape,  evi- 
dence held  sufficient  to  Justify  an  inference 
of  negligence.  DorfC  v.  Brooklyn  Heights  R. 
Co.,  88  N.  T.  S.  463. 

91.  See  1  Curr.  I*  476. 

92.  Alighting  from  moving  train.  South- 
ern R.  Co.  V.  Bandy  [Ga.]   47  S.  B.  923. 

93.  Where  planks  are  placed  between 
coaches  for  use,  a  passenger  Is  not  negligent 
per  se  In  attempting  to  cross,  though  he 
notices  their  shaky  condition.  St.  Louis  S. 
W.  R.  Co.  V.  Keitt  [Tex.  Civ.  App.]  76  S.  W. 
311.  An  Intending  passenger  is  not  negli- 
gent per  se  in  going  on  a  narrow  platform 
just  before  passage  of  a  special  at  the  direc- 
tion of  a  station  master.  Lehigh  Valley  R. 
Co.  V.  Dupont  [C.  C.  A.]  128  F.  840.  Where 
the  duty  to  announce  Is  statutory,  the  pas- 
sengers may  assume,  unless  ■warned,  that 
the  first  stop  after  the  announcement  is  at 
the  station.  Coe  v.  Louisville  &  N.  R.  Co., 
25  Ky.  L.  R.  1679,  78  S.  W.  439.  A  passenger 
does  not  assume  the  risk  in  an  attempt  to 
alight  at  a  place  selected  by  the  employes. 
Flllingham  v.  St.  Louis  Transit  Co.,  102  Mo. 
App.  573,  77  S.  W.  314.  Where  one  alighted 
from  a  moving  train,  evidence  held  to  show 
that  the  carrier  was  negligent  in  that  the 
porter  told  the  passenger  to  alight.  New- 
comb  V.  New  York  Cent.,  etc.,  R.  Co.  [Mo.] 
81  S  W  1069.  If  by  direction  of  a  conductor 
a  passenger  alights  from  a  moving  train, 
the  company  Is  liable.  Southern  R.  Co.  v. 
13andy   [Ga.]    47  S.  B.   923. 


94.  Southern  R.  Co.  v.  Bandy  [Ga.]  47  S. 
B.  923. 

95.  Getting  off  train  In  motion.  Central 
of  Ga.  R.  Co.  V.  McKinney,  118  Ga.  635,  45 
S.  B.  430. 

96.  See   1   Curr.   L.  476. 

97.  An  Intending  passenger,  unaware  of 
the  fact  that  passing  trains  overlap  the 
platform,  may  assume  that  they  do  not,  but 
must  use  the  platform  Tvlth  ordinary  care 
and  prudence.  Lehigh  Valley  R.  Co.  v.  Du- 
pont [C.  C.  A.]  128  F.  840.  A  person  In 
charge  of  cattle,  approaching  the  caboose 
between  tracks,  is  negligent  in  not  seeking 
a  place  of  safety  on  the  approach  of  a  train 
on  the  parallel  track,  if  he  has  reasonabl* 
opportunity.  Lake  Shore,  etc.,  R.  Co.  v. 
Hotchkiss,  24  Ohio  Circ.  R.  431.  One  wait- 
ing to  board  an  approaching  car,  who  takes 
a  position  which  Is  safe  with  reference  to 
the  ordinary  oars  used  by  the  company,  and 
not  knowing  that  the  approaching  one  was 
larger,  is  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  and  does  not  as- 
sume the  risk  of  Its  striking  him.  Denison 
&  S.  R.  Co.  V.  Craig  [Tex.  Civ.  App.]  80  S. 
W.  865. 

98.  One  attempting  to  board  a  car  not  In 
service  Is  not  negligent  unless  he  saw  such 
fact  or  could  have  seen  It  by  the  exercise  ol 
due  care.  Leu  v.  St.  Louis  Transit  Co.  [Mo. 
App.]  80  S.  W.  273.  Company  not  liable  for 
Injuries  received  by  one  who,  after  signaling 
car  about  to  round  curve  to  stop,  places  him- 
self so  near  the  track  that  he  is  bound  to  be 
hit  by  the  overhang  of  the  car.  Garvey  v. 
Rhode  Island  Co.   [R.  I.]   58  A.  456. 

99.  See  1  Curr.  L.  476. 

1.  South  Chicago  City  R.  Co.  v.  Dufresne, 
102  111.  App.  493;  Schmidt  v.  North  Jersey 
St.  R.  Co.  [N.  J.  Law]  58  A.  72;  Chicago  & 
A.  R.  Co.  V.  Gore,  105  111.  App.  16.  Train 
moving  three  miles  an  hour.  Creech  v. 
Charleston,  etc.,  R.  Co.,  66  S.  C.  528,  45  S.  B. 
86.  Car  which  had  slackened  speed  in  obe- 
dience to  signal.  Clinton  v.  Brooklyn 
Heights  R.  Co.,  91  App.  Div.  374,  86  N.  Y.  S. 
932.  Car  which  had  almost  stopped.  Mul- 
ligan V.  Metropolitan  St.  R.  Co.,  89  App.  Div. 
207,  86  N.  Y.  S.  791.  Car  moving  slowly.  Leu 
V.  St.  Louis  Transit  Co.  [Mo.  App.]  80  S.  W. 
273;    Maguire   v.    St.   Louis   Transit   Co.    [Mo. 
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that  the  court  may  say  that  it  would  not  be  undertaken  by  a  reasonably  prudent 
person,'  although  there  is  no  complete  unanimity  of  authority.^  The  person  at- 
tempting to  board  assumes  risks  from  acceleration  of  speed,  if  not  seen  by  the 
persons  in  charge.*  It  is  not  negligence,  as  a  matter  of  law,  for  a  woman  with 
an  armful  of  bundles  to  attempt  to  get  on  a  standing  street  car.'  A  passenger 
may,  in  the  exercise  of  due  care,  grasp  something  to  prevent  himself  falling.' 

Boarding  crowded  car.'' — An  attempt  to  board  a  crowded  car  is  not  negligence 
per  se,*  but  a  passenger  on  such  a  car  must  exercise  the  care  customary  to  ordinary 
prudent  persons  under  the  circumstances.* 

Riding  in  dangerous  position}" — It  is  as  a  rule  negligence  to  ride  in  a  danger- 
ous position  with  knowledge,  or  in  disobedience  to  known  rules  of  the  carrier,*^ 
but  one  in  the  baggage  car  through  necessity  and  with  permission  of  the  conductor 
is  not  negligent  per  se,'^^  nor  is  it  negligence  for  a  passenger  to  temporarily  leave 
his  seat  for  a  legitimate  purpose,  though  he  is  compelled  to  stand  on  his  return, 
it  having  been  taken  by  another,^'  nor  to  ride  by  an  open  window;^*  but  attempt- 
ing to  pass  from  one  coach  to  another  while  the  traia  is  going  at  full  speed  is 
contributory  negligence.*" 

Biding  on  platform  or  running  'board  of  street  car}^ — Negligence  is  not  by  the 


App.]  78  S.  W.  835.  Active  man  of  38,  at- 
tempting: to  board  a  oar  rounding  a  curve 
at  from  5  to  6  miles  per  hour  at  a  usual 
stopping  place  and  with  which  he  is  famil- 
iar. Bikenberry  v.  St.  Louis  Transit  Co. 
[Mo.  App.]  80  S.  W.  360.  Car  moving  rapid- 
ly. Fremont  v.  Metropolitan  St.  R.  Co.,  88 
N.  T.  S.  752.  One  attempting  to  get  on  a 
street  oar  In  motion,  and  being  thrown  and 
injured  by  the  car  giving  a  sudden  lurch, 
held  not  guilty  of  negligence.  South  Chi- 
cago City  R.  Co.  V.  Dufresne,  102  111.  App. 
493. 

S.  Not  negligence  per  se  to  attempt  to 
board  a  car  which  has  slowed  in  obedience 
to  signal,  unless  speed  is  such  that  negli- 
gence is  manifest  or  the  person  is  Infirm  or 
encumbered.  O'Mara  v.  St.  Louis  Transit 
Co.,  102  Mo.  App.  202,  76  S.  W.  680.  An  at- 
tempt to  board  a  moving  elevated  train  after 
the  gates  are  closed  is  negligence.  Lauterer 
V.  Manhattan  R.  Co.   [C.  C.  A.]  128  F.  540. 

3.  One  attempting  to  board  a  car  which 
has  slackened  speed  to  stop  in  obedience  to 
his  signal  is  negligent.  Hunterson  v.  Union 
Traction  Co.,  206  Pa.  568,  55  A.  543.  Failure 
to  stop  a  reasonable  length  of  time  does 
not  justify  an  attempt  to  board  a  moving 
train  to  prevent  being  left.  Ricks  v.  Ga. 
Southern  &  F.  R.  Co.,  118  Ga.  259,  45  S.  B. 
268.  One  who  came  toward  a  car  from  the 
rear  and  attempted  to  board  it  as  it  was 
moving  was  guilty  of  contributory  negli- 
gence. Foster  v.  Seattle  Blec.  Co.  [Wash.] 
76  P.  995.  One  who  attempts  to  board  a 
moving  car  is  guilty  of  contributory  negli- 
gence. Id.  Where  one  boarding  a  moving 
car  was  struck  by  an  obstacle  near  the 
track  there  was  no  negligence  on  part  of 
the  carrier.  Allen  v.  Northern  Pac.  R.  Co. 
[Wash  ]  77  P-  204.  Where  one  is  injured 
while  attempting  to  board  a  moving  train, 
there  Is  no  presumption  of  negligence  on 
part  of  the  carrier.     Id.  „,    „    „ 

4  Fremont  v.  Metropolitan  St.  R.  Co.,  83 
App.  Div.  414.  82  N.  T.  S.  307.     ^       ^,  _ 

5.  Jaques  v.  Sioux  City  Traction  Co. 
[Iowa]    99   N.   W.   1069. 

B.     Evidence   sufficient   to  warrant   finding 


that  passenger  had  reason  to  suppose  that 
car  might  start  suddenly  and  that  he  was 
justified  in  grasping  jamb  of  doorway  with 
his  thumb  in  slot  in  which  door  slides.  Car- 
roll v.  Boston  &  N.  St.  R.  Co.  [Mass.]  71  N. 
E.  89.  Evidence  suflicient  to  warrant  find- 
ing that  the  conductor  knew,  or,  by  the  ex- 
ercise of  due  care,  would  have  known,  that 
plaintiff's  thumb  was  In  the  slot,  and  hence 
was  negligent  in  closing  the  door  as  he  did. 
Id.  Where  a  cripple  grasped  the  jamb  of  a 
door  and  his  hand  was  Injured  by  the  con- 
ductor's closing  the  door,  the  cripple  was 
not  guilty  of  contributory  negligence. 
Shadletsky  v.  New  York  City  R.  Co.,  88  N. 
T.   S.  1014. 

7.  See  1  Curr.  L.  477. 

8.  Citizens'  St.  R.  Co.  v.  Jolly,  161  Ind.  80, 
67  N.  E.  935. 

9.  Instruction  that  he  does  not  assume 
any  increased  risk  held  error.  Zimmer  v. 
Fox  River  Valley  Blec.  R.  Co.,  118  Wis.  614, 
95   N.   W.    957. 

10.  See  1  Curr.  L.   477. 

11.  Riding  on  the  locomotive  is  negligence 
per  se.  Radley  v.  Columbia  So.  R.  Co.  [Or.] 
75  P.  212.  A  passenger  is  not  justified  in 
climbing  to  the  top  of  a  car  by  the  fact  that 
all  the  seats  are  taken.  The  rule  is  not  al- 
tered by  the  fact  that  a  written  prohibition 
is  not  posted  in  accord  with  Rev.  St.  1899,  § 
1080.  Chaney  v.  La.  &  M.  R.  Co.,  176  Mo. 
598,   76  S.  W.   595. 

12.  Custodian  of  lunatic  compelled  to  ride 
with  his  charge  in  such  car  because  of  in- 
ability to  take  into  a  coach  the  chair  in 
which  the  lunatic  was.  Chesapeake  &  O.  R. 
Co.  v.  Jordan,  25  Ky.  L.  R.  574,  76  S.  W.  145. 

13.  Holland  v.  St.  Louis,  etc.,  R.  Co.  [Mo. 
App.]  79  S.  W.  508.  Negligence  to  stand  In 
caboose  in  disobedience  to  posted  warning 
is  not  aided  by  fact  that  passenger  has  risen 
to  get  a  drink  and  is  waiting  for  water  to 
cool.  Krumm  v.  St.  Louis,  etc.,  R.  Co.,  71 
Ark.  590,  76  S.  W.  1075. 

14.  Mo.,  etc.,  R.  Co.  v.  Flood  [Tex.  Civ. 
App.]    79   S.  W.   1106. 

15.  Dougherty  v.  Yazoo,  etc.,  R.  Co. 
[Miss.]   36  So.   699. 
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weight  of  authority  legally  inferred  from  riding  on  a  platform  or  footboard  of  a 
street  car,  though  a  seat  can  be  obtained  ;^^  but  one  so  riding  accepts  the  additional 
risks.^*  The  use  of  a  footboard  is  not  restricted  to  boarding  and  alighting/'  and 
one  using  a  footboard  along  an  open  car  is  not  negligent  per  se,  nor  is  his  failure 
to  look  around.^" 

Riding  on  platform  of  railroad  train}^ — It  is  not  negligence  per  se  to  be  on 
the  platform  of  a  moTing  train  in  the  absence  of  conditions  making  the  act  danger- 
ous,-- but  the  passenger  must  obey  or  endeavor  to  obey  direction  to  go  inside,''^ 
and  though  he  cannot  find  a  seat,  the  passenger  is  not  justified  in  standing  on  the 
platform  if  there  is  standing  room  inside.'* 

Allowing  iody  to  project  from  car. — As  to  whether  a  passenger  is  negligent 
per  se  in  allowing  his  body  to  project  beyond  the  car  line  is  a  matter  of  conflict,'" 
though  there  appears  to  be  an  increasing  tendency  to  submit  the  question  to  the 
jury.^®  The  fact  that  a  passenger  in  an  open  car  rests  his  elbow  on  a  side  rail 
without  allowing  it  to  project  does  not  establish  his  negligence.-' 

Acts  preparatory  to  alighting.^^ — The  usual  acts  of  a  passenger  preparatory  to 
leaving  a  train  or  car  as  it  nears  his  destination  are  ordinarily  not  held  negligent 
per  se,''"  so  it  is  not  negligence  per  se  for  him  to  leave  his  seat  and  go  forward  as 


16.    See       Curr.  I*  477. 

IT.  Kre-,..elmann  v.  Jourdan  [Mo.  App.] 
SO  S.  W.  323.  One  who  could  obtain  seat  on 
side  of  car  away  from  parallel  track,  but 
nevertheless  goes  on  the  inside  footboard,  is 
not  negligent  per  se,  especially  when  knowl- 
edge of  the  first  vacant  seat  is  not  shown. 
Id.  Question  for  jury  in  sitting  on  body  of 
open  car  and  resting  feet  on  running  board 
in  case  of  boy  of  13.  Seller  v.  Market  St. 
R.  Co.,  139  Cal.  268,  72  P.  1006.  Whether 
it  was  contributory  negligence  for  a  passen- 
ger to  stand  on  the  inner  footboard  of  a 
street  car  was  a  question  for  the  jury.  Al- 
len V.  St.  Louis  Transit  Co.  [Mo.]  81  S.  W. 
1142.  A  passenger  standing  on  the  rear 
platform  must  exercise  the  degree  of  care 
the  Increased  danger  entails.  Magrane  v. 
St.  Louis  &  8.  R.  Co.  [Mo.]  81  S.  W.  1158. 
It  is  not  negligence  per  se  for  a  passenger 
upon  an  electric  street  car  to  ride  upon  the 
platform  thereof.  Brunnchow  v.  Rhode 
Island  Co.  [R.  I.]  58  A.  656.  The  rules  which 
govern  riding  on  the  platforms  of  steam 
railroads  apply  to  an  interurban  car  run- 
ning in  the  open  country,  and  It  is  lack  of 
due  care  for  a  passenger  to  ride  on  the  rear 
platform  against  the  rule  of  the  company 
and  the  request  of  the  conductor  when  there 
are  vacant  seats  inside.  Cincinnati,  etc.,  St. 
R.  Co.  V.  Lohe,  68  Ohio  St.  101,  67  N.  B.  16T. 
Question  of  contributory  negligence  In  one 
riding  on  rear  platform  of  a  car,  standing 
on  a  projection  outside  the  vestibule,  car 
crowded,  was  for  the  jury.  Birmingham  R., 
L.  &  P.   Co.  v.  Bynuni   [Ala.]    36  So.   736. 

18.  Vogler  v.  Cent.  Crosstown  R.  Co.,  83 
App.  Dlv.  101,  82  N.  T.  S.  485.  Plaintiff  a'S'- 
sumes  the  risk  of  ordinary  motion  in  riding 
on  step.  Evidence  held  not  to  show  unusual 
condition  with  respect  to  roadbed  or  man- 
agement. Moskowitz  v.  Brooklyn  Heights 
R.  Co.,  89  App.  Div.  425,  85  N.  T.  S.  960.  Evi- 
dence held  to  warrant  finding  of  absence  of 
negligence  on  part  of  passenger  on  step  of 
crowded  platform  thrown  off  at  curve.  Zim- 
mer  v.  Fox  River  Valley  Elec.  R.  Co.,  118 
Wis.  614,  95  N.  W.  957.  One  riding  on  a 
platform  who  with  knowledge  of  the  danger 


places  his  arm  within  the  sweep  of  a.  re- 
volving brake  handle  is  negligent.  Brewer 
V.  St.  Louis  Transit  Co.  [Mo.  App.]  79  S.  W. 
1021. 

19.  Passengers  may  pass  along  It  to 
seats.  Kreimelmann  v.  Jourdan  [Mo.  App.] 
80  S.  W.  323. 

20.  When  he  does  not  know  that  tracks 
are  In  dangerous  proximity  and  is  going  to 
a  seat,  there  being  no  precautions  taken 
against  such  use.  Kreimelmann  v.  Jourdan 
[Mo.  App.]  80  S.  W.  323. 

ai.     See  1  Curr.  L.  478. 

22.  Such  as  Infirm  condition  of  the  pas- 
senger or  high  speed  of  train.  Augusta  So. 
R.  Co.  v.  Snider,  118  Ga.  146,  44  S.  E.  1005. 
If  the  car  is  overcrowded,  it  is  not,  as  a 
matter  of  law,  negligence.  Question  held 
for  jury.  Pa.  Co.  v.  Paul  [C.  C.  A.]  126  F. 
157. 

23.  The  passenger  is  not  bound  to  push 
his  way  inside  by  main  force.  Whether  he 
can  reach  a  place  Tvithin  the  car  by  reason- 
able effort  is  a  question  for  the  jury.  Ro- 
lette V.  Great  Northern  R.  Co.  [Minn.]  97  N. 
W.    431. 

24.  Rolette  V.  Great  Northern  R.  Co. 
[Minn.]   97  N.  W.  431. 

25.  See  1  Curr.  L.  478.  One  protruding 
head  and  shoulders  from  window  of  a  car 
moving  40  or  45  miles  an  hour  is  guilty  of 
gross  negligence.  Union  Pac.  R.  Co.  v.  Roe- 
ser  [Neb.]  95  N.  W.  68.  Voluntarily  pro- 
truding any  part  of  the  person  beyond  the 
sides  of  a  moving  car  Is  negligence  as  a 
matter  of  law.  Huber  v.  Cedar  Rapids,  etc.. 
R.   Co.    [Iowa]    100  N.  W.    478. 

20.  Allowing  arm  to  extend  beyond  win- 
dow sill.  McCord  v.  Atlanta  &  C.  Air  Line 
R.  Co.,  134  N.  C.  53,  45  S.  B.  1031.  Head  and 
arm  coming  in  contact  with  gate  of  stock 
pen.  Gulf,  etc.,  R.  Co.  v.  Phillips  [Tex.  Civ. 
App.]    74    S.    W.    793. 

27.  Jones  V.  United  R.  &  Blee.  Co.  [Md.] 
57  A.  620. 

28.  Failure  to  seek  assistance,  Bee  1  Curr. 
L.    479. 

29.  Question  of  contributory  negligence 
in    going    on    platform    at    call    of   conductor 
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train  slows  at  destination/"  but  the  passenger  must  not  expose  himself  to  uimeces- 
sary  danger.'^ 

Leaving  moving  train  or  car?'^ — ^Negligence  in  alighting  from  a  moving  train 
or  car  is  in  general  a.  question  of  fact  for  the  jury,'*  as  is  the  speed  at  which  the 
train  is  moving.'*  The  jury  should  not  be  charged  that  a  warning  not  to  alight 
given  by  a  bystander  too  late  to  be  acted  on  rendered  the  passenger  negligent.'" 

Alighting  at  unusual  place."' — The  absence  of  a  conductor  niay  confer  a  greater 
discretion  on  the  passenger  as  to  where  to  attempt  to  alight.*^  A  notice  that  cars 
stop  at  near  sides  of  cross  streets  is  not  sufficient  alone  to  charge  a  person  attempt- 
ing to  alight  elsewhere  with  negligence."  The  attempt  may  be  excused  by  cus- 
tom," or  by  misleading  acts  of  the  carrier.* 


held  for  the  Jury.     Baltimore  &  P.  R.  Co.  ▼. 

Jean  [Md.]  57  A.  640.  A  boy  seven  years  and 
eight  months  old  Is  not  negligent  in  going 
on  and  remaining  on  a  front  platform  to  tell 
the  motorman  where  he  wished  to  get  off. 
Parker  v.  Wash.  Blec.  St.  K.  Co.,  207  Pa. 
438,  56  A.  1001.  Negligence  in  stepping 
through  open  gates  of  slowly  moving  oar 
about  to  stop  and  standing  on  step,  after 
notifying  motorman  to  stop.  Is  for  the  jury. 
Paganini  v.  North  Jersey  St.  E.  Co.  [N.  J. 
Law]  57  A.  128.  Facts  held  not  to  make 
prima  facie  case  of  contributory  negligence 
of  passenger  slipping  on  slippery  deck.  Gil- 
lum  V.  New  Tork  &  T.  S.  S.  Co.  [Tex.  Civ. 
App.]  76  S.  W.  232.  Woman  is  not  negligent 
In  attempting  to  alight  with  a  grip.  It  not 
being  shown  that  she  was  unable  to  carry 
it.  Weight  of  60  pounds.  Chicago,  etc.,  R. 
Co.  V.  Armes  [Tex.  Civ.  App.]  74  S.  W.  77. 
Not  negligence  per  se  to  fail  to  take  hold  of 
hand  rail.  Crump  v.  Davis  [Ind.  App.]  70 
N.  B.  886. 

30.  Chesapeake  &  O.  R.  Co.  v.  Topping,  25 
Ky.  D.  R.  1390,  78  S.  W.  135.  Question  of 
contributory  negligence  In  standing  in  'aisle 
on  approach  to  destination  Is  for  jury, 
though  the  Injury  Is  due  to  an  unusual  Jerk; 
if  the  jerk  is  incident  to  proper  care,  he 
cannot  recover.  111.  Cent.  R.  Co.  v.  Jolly,  25 
Ky.  L.  R.  1735,  78  S.  W.  476. 

31.  One  standing  up  at  the  extreme  edge 
of  the  car  and  riding  backward  cannot  re- 
cover for  a  sudden  stop  In  obedience  to  his 
signal,  though  he  Is  thrown  off.  Jennings 
V.  Union  Traction  Co.,  206  Pa.  31,  55  A.  765. 
Leaving  seat  and  stepping  down  on  running 
board  and  remaining  there  while  the  car  is 
In  motion  is  negligent.  Bainbridge  v.  Union 
Traction  Co.,  206  Pa.  71,  55  A.  836.  Not  neg- 
ligent per  se  to  prepare  to  alight  from  car 
slowed  to  3  miles  per  hour  in  obedience,  as 
the  passenger  supposed,  to  his  signal,  pre- 
venting recovery  for  a  jerk.  Dawson  v.  St. 
Louis  Transit  Co.,  102  Mo.  App.  277,  76  S.  W. 
689. 

3S.     See  1  Curr.  L.  479. 

33.  Bishop  v.  111.  Cent;  R.  Co.,  25  Ky.  D.  R. 
1363  77  S.  W.  1099.  Jumping  from  train 
moving  6  miles  an  hour  to  avoid  being  car- 
ried by.  Harris  v.  Pittsburg,  etc.,  R.  Co. 
[Ind  App.]  70  N.  E.  407.  Attempt  to  alight 
from  car  which  is  moving  slowly  and  has 
started  after  female  passenger  has  reached 
lowest  step  of  platform.  St.  Louis  SWB. 
Co.  V.  Massay  [Tex.  Civ.  App.]  76  S.  W.  585. 
Passenger  alighting  in  dark  and  not  noti- 
cing train  is  In  motion.  Atchison,  etc  R.  Co. 
v.  Loewe  [Kan.]  74  P.  234.  Attempt  to  leave 
car    moving    3    miles    per    hour,      ■" 


Dawson    v. 


St.  Louis  Transit  Co.,  102  Mo.  App.  277,  T6 
S.  W.  689.  Not  per  se,  female  attempting  to 
leave  moving  street  car.  Crump  v.  Davis 
[Ind.  App.]  70  N.  E.  886.  For  woman  to  get 
off  while  street  car  is  In  motion  is  contribu- 
tory negligence;  otherwise  If  it  started  while 
she  was  alghting  after  a  stop.  Richmond 
Traction  Co.  v.  Williams  [Va.]  46  S.  E.  292. 
The  act  of  a  passenger  In  voluntarily  alight- 
ing from  a  moving  train  Is  not  necessarily 
negligence.  Pittsburg,  etc.,  R.  Co.  v.  Miller 
[Ind.  App.]  70  N.  E.  1006.  Ordinarily  alight- 
ing from  a  passenger  train  before  It  Is 
brought  to  a  standstill  at  a  station  Is  con- 
tributory negligence.  Id.  The  question  de- 
pends on  the  attendant  circumstances,  and  Is 
for  the  jury,j  unless  the  conditions  disclosed 
are  such  as  exclude  the  inference  of  non- 
negligence.  Id.  Whether  a  person  is  guilty 
of  contributory  negligence  In  alighting  from 
a  slowly  moving  train  Is  a  question  for  the 
jury.  Newcomb  v.  New  Tork,  etc.,  R.  Co. 
[Mo.]  81  S.  W.  1069.  The  fact  that  one  was 
not  contrlbutorily  negligent  In  alighting 
from  a  moving  train  does  not  entitle  him 
to  recover  unless  the  carrier  was  at  the 
time  guilty  of  negligence.  Simmons  v.  Sea- 
board Air  Line  R.  Co.  [Ga.]  47  S.  E.  570. 
Where  one  alighted  from  a  car,  passed  back 
of  It  and  onto  a  parallel  track  without  look- 
ing, she  was  guilty  of  contributory  negli- 
gence. Metropolitan  St.  R.  Co.  v.  Ryan 
[Kan.]  77  P.  267.  Where  a  passenger  alight- 
ed from  a  rapidly  moving  car,  he  was  guilty 
of  contributory  negligence.  Pearl  v.  Inter- 
urban  St.  R.  Co.,   88  N.  T.   S.   915. 

34.  Bishop  v.  111.  Cent.  R.  Co.,  25  Ky.  L. 
R.  1363,   77  S.  W.  1099. 

35.  Chicago,  etc.,  R.  Co.  v.  Armes  [Tex. 
Civ.  App.]   74  S.  W.  77. 

36.  See  1  Curr.  L.  480. 

87.  Attempt  to  alight  at  a  second  stop  a 
car  length  after  a  preceding  stop  held  for 
jury.  Gillespie  v.  Tonkers  R.  Co.,  87  App. 
Div.   38,   83  N.  Y.  S.  1043. 

38.  United  R.  &  Elec.  Co.  v.  Hertel,  97 
Md.  382,  55  A.  428;  United  R.  &  Elec.  Co.  v. 
Woodbridge,  97  Md.   629,   55  A.   444. 

39.  Where  a  habit  to  alight  at  a  stop  on 
the  near  side  of  the  street  is  well  known  to 
the  carrier,  one  Is  not  guilty  of  negligence 
in  attempting  to  leave  a  car  at  such  point 
after  it  has  come  to  a  full  stop.  Richmond 
Traction  Co.  v.  Williams  [Va.]  46  S.  E.  292. 

40.  Where,  after  a  transfer  point  has  been 
called,  the  car  stops,  though  not  on  the 
crossing,  It  is  not  negligence  per  se  to  at- 
tempt to  alight.  United  R.  &  Blec.  Co.  v. 
Woodbridge,  97  Md.  629,  55  A.  444. 
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Care  required  after  alighting.*^ — One  who  is  old,  crippled  and  deaf  is  not  neg- 
ligent in  traveling  alone  and  without  arranging  to  be  met  at  her  destination.*'' 
One  passing  along  tracks  to  a  station  from  a  freight  caboose  on  which  he  is  riding 
may  rely  on  the  exercise  of  the  utmost  care  by  the  carrier,  and  need  guard  only 
against  known  and  apparent  peril.*' 

After  alighting  from  a  street  car,  a  passenger  beconaing  a  mere  traveler  must 
look  and  listen  for  ears  on  parallel  tracks.**  If  he  looks  and  listens  before  he  passes 
on  the  parallel  track,  he  is  not  per  se  negligent  in  not  looking  after  he  passes  the 
car  from  which  he  alighted.*" 

(§31)  C.  Remedies  and  procedure.*' — The  measure  of  damages  differing 
in  no  respect  from  that  in  other  cases  of  personal  injury,  it  is  elsewhere  treated.*' 
No  notice  of  the  injury  need  be  given  to  the  carrier.*' 

Pleading.*^ — ^The  pleading  should  show  that  plaintiff  was  a  passenger,""  and 
that  defendant's  breach  of  duty  was  the  proximate  cause  of  injury."'  When  one 
or  more  facts  are  essential  to  a  cause  of  action  and  any  one  of  them  is  not  suffi- 
ciently alleged,  the  complaint  is  bad."^  It  is  usually  held  that  negligence  may  be 
alleged  in  general  terms,"'  though  specific  averments  are  sometimes  required,"* 
and  where  the  use  of  offensive  language  is  the  gravamen  of  the  action,  the  words 


41.     See  1  Curr.  L.  480. 

4S.  May  recover  for  Injury  sustained  In 
falling  over  a  cattle  guard,  the  exit  pro- 
vided being  a  stile  over  a  barbed  wire  fence, 
■which  by  reason  of  the  darkness,  she  did 
not  see.  ■  Tex.  &  P.  R.  Co.  v.  Raid  [Tex.  Civ. 
App.]    74   S.  W.   99. 

43.  Evidence  held  not  to  show  negligence. 
Chicago,  etc.,  R.  Co.  v.  Troyer  [Neb.]  97  N. 
W.  308. 

44.  Indianapolis  St.  R.  Co.  v.  Tenner  [Ind. 
App.]   67  N.  B.  1044. 

45.  Reed  v.  Metropolitan  St.  R.  Co.,  87 
App.  DIv.  427,   84  N.  T.  S.   454. 

46.  See  topics  treating  of  practice  gener- 
ally, 1  Curr.  L.  484. 

47.  See  Damages,  1  Curr.  L..  833. 

48.  Rev.  Laws,  c.  112,  §  44,  does  not  re- 
quire notice  of  the  time,  place,  and  cause  of 
Injury  where  injury  results  from  unsafe  con- 
dition of  ground  near  track  on  defendant's 
private  property  on  which  plaintiff  alighted. 
Joslyn  V.  Mllford,  etc.,  R.  Co.,  184  Mass.  65, 
67  N.  B.  866. 

49.  See  articles  on  Negligence  and  Plead- 
ing for  general  rules. 

50.  Pleading  held  sufficient  prima  facie. 
Citizens'  St.  R.  Co.  v.  Jolly,  161  Ind.  80,  67 
N.  B.  935.  A  complaint  alleging  a  direction 
by  a  tenant  to  an  Ice  man  to  deliver  ice  by 
means  of  a  freight  elevator  controlled  by 
the  tenant  does  not  show  him  a  common 
carrier.  Downs  v.  Seeley,  76  Conn.  317,  56  A. 
502. 

51.  An  allegation  held  sufficient  to  show 
that  a  sudden  stop  was  the  proximate  cause 
of  an  Injury  from  a  passenger  being  thrown 
against  another.  McCauley  v.  Rhode  Island 
Co.  [R.  I.]  57  A.  376.  Complaint  in  action 
against  street  railway  company  for  Injuries 
to  passenger  by  derailment  of  car,  held  to 
sufficiently  aver  that  defendant's  negligence 
was  the  proximate  cause  of  the  Injury.  In- 
dianapolis St.  R.  Co.  V.  Schmidt  [Ind.]  71  N. 
E    201 

52.  Complaint  In  action  for  Injuries  to 
passenger  on  freight  train  due  to  collision, 
alleging  that  such   collision  was  due  tn  nns- 


llgenoe  In  not  having  a  proper  and  efficient, 
brake,  and  In  running  In  excess  of  the  speed 
limit  fixed  by  a  city  ordinance,  held  defect- 
ive for  failure  to  allege  that  such  ordinance 
was  In  force  when  the  Injury  occurred. 
Southern  R.  Co.  v.  Jones  [Ind.  App.]  71  N. 
B.  275. 

53.  Allegation  In  general  terms  is  suffi- 
cient though  passenger  has  knowledge  of 
the  particular  act  of  negligence.  San  An- 
tonio Traction  Co.  v.  Williams  [Tex.  Civ. 
App.]  78  S.  W.  977.  "Solely  by  the  fault, 
carelessness,  and  negligence  of  the  defend- 
ant, and  its  servants  and  employes  as  afore- 
said," is  sufficient'  to  aver  negligence.  Citi- 
zens' St.  R.  Co.  V.  Jolly,  161  Ind.  80,  67  N.  B. 
935.  Pleading  held  to  present  issue  of  fail- 
ure of  motorman  to  use  ordinary  care  to 
hear  a  signal  to  stop.  Fuller  v.  Denison  & 
S.  R.  Co.  [Tex.  Civ.  App.]  74  S.  W.  940.  Pe- 
tition alleging  Injury  from  sudden  Jerk  held 
good  against  general  demurrer.  Mack  v. 
Savannah  &  S.  R.  Co.,  118  Ga.  629,  45  S.  B. 
509.  Petition  alleging  Injury  from  sudden 
jerk  held  sufficient  as  against  a  general  ex- 
ception. Mo.,  etc.,  R.  Co.  V.  Moody  [Tex. 
Civ.  App.]  79  S.  W.  856.  An  averment  "that 
defendant,  through  and  by  its  servant  In 
charge  of  said  car,  negligently  ran  said  car," 
etc.,  sufficiently  avers  that  such  servant  was 
acting  within  the  scope,  of  his  employment. 
Indianapolis  St.  R.  Co.  v.  Schmidt  [Ind.]  71 
N.  B.  201. 

64.  Averment  of  "Insufficient  brakes  and 
other  appliances  to  stop  said  oar"  Is  too  gen- 
eral without  specific  averments  of  the  par- 
ticular appliance  causing  the  injury  and 
whether  Injury  was  received  by  falling. 
Jumping,  being  struck,  or  otherwise.  New- 
ton V.  People's  R.  Co.  [Del.]  55  A.  2.  A  com- 
plaint alleging  that  the  plaintiff  was  a  pas- 
senger on  defendant's  train,  that  It  was  de- 
railed, and  that  he  was  injured  thereby,  suf- 
ficiently states  a  cause  of  action,  and  is  not 
subject  to  a  motion  to  make  it  more  definite 
and  certain.  Burden  on  company  to  disprove 
negligence.  Bryce  v.  Southern  R.  Co.,  129 
F.    9fif). 
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need  not  be  set  out.'"  On  the  other  hand,  the  averments  of  fact  may  dispense 
with  the  necessity  of  characterizing  defendant's  conduct/*-  but  recital  of  eyidentiary 
facts  will  not  supply  an  averment  of  willfulness."  An  act  characterized  in  a  count 
as  both  negligent  and  willful  will  support  both  actual  and  punitive  damages.*' 

Under  an  ordinance  prohibiting  conductors  from  allowing  women  and  children 
to  alight  while  cars  are  in  motion,  a  petition  which  alleges  that  the  motion  was 
imperceptible  may  be  amended  to  make  it  imperceptible  to  her.'''  A  complaint 
showing  that  plaintiff  was  injured  while  doing  what  is  negligence  per  se  isbad."" 

Conformity  of  pleadings  and  proof  and  variance. — As  in  all  pleadings,"^  the 
proof  must  conform  substantially  to  the  averments  but  immaterial  variance  may 
be  disregarded,"^  and  evidence  not  conforming  to  the  averments  is  not  admissible."'' 
Where  several  acts  of  negligence  all  essential  to  recovery  are  alleged,  all  must  be 
proven,"*  but  an  election  is  not  required  where  the  same  facts  support  more  than 
one  imputation  of  negligence."" 

Presumptions  and  burden  of  proof. ^^ — The  showing  of  an  injury  to  plaintiff 
while  a  passenger  from  a  cause  within  the  carrier's  control  or  incident  to  the  car- 
riage raises  a  presumption  of  negligence.  Illustrations  of  this  rule  are  grouped  in 
the  notes."'     The  rule  that  negligence  is  implied  from  the  happening  of  the  aeci- 


53.  Permitting  use  of  offensive  language 
In  presence  of  female.  St.  Louis  S.  W.  R.  Co. 
V.  Wright  [Tex.  Civ.  App.]   75  S.  W.  565. 

66.  Other  facts  alleged  may  remove  the 
necessity  of  an  averment  that  the  place  of 
a  stop  was  "unsafe"  or  "dangerous."  FlU- 
ingham  v.  St.  Louis  Transit  Co.,  102  Mo.  App. 
573.  77  S.  W.  314. 

67.  To  recover  for  a  willful  injury,  it  is 
not  sufficient  to  allege  the  willful  starting  of 
a  oar  without  alleging  that  defendant  In- 
tended willfully  and  purposely  to  injure 
plaintiff.  Union  Traction  Co.  v.  Lowe  [Ind. 
App.]   67  N.  B.  1021. 

58.  Act  1898  (22  Stat.  693).  Steedman  v. 
South  Carolina,  etc.,  R.  Co.,  66  S.  C.  542,  45 
S,  B.  84. 

59.  Petition  held  to  state  cause  of  action. 
Shareman  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
78  S.  W.  846. 

60.  A  complaint  disclosing  the  fact  that 
plaintiff,  voluntarily  and  without  reason,  left 
the  train  while  it  was  In  iiiotion,  under  cir- 
cumstances rendering  such  action  dangerous, 
as  he  must  have  known,  is  demurrable. 
Complaint  alleged  that  on  account  of  dark- 
ness plaintiff  believed  train  had  stopped. 
Pittsburg,  etc.,  R.  Co.  v.  Miller  [Ind.  App.] 
70  N.  E.  1006.  It  Is  not  necessary  for  a  dec- 
laration for  injury  to  a  passenger  riding  on 
the  platform  of  an  electric  street  car  to 
show"  that  it  was  necessary  for  plaintiff  to 
stand  there.  Not  per  se  negligence.  Brunn- 
chow  V.  Rhode  Island  Co.  [R.  I]   58  A.  656. 

61.  See  Pleading,   2  Curr.  L.   1178. 

62.  Immaterial:  Between  averments  of 
negligence  and  proof  of  an  assault  where 
the  complaint  discloses  all  the  circumstan- 
ces. Morltz  V.  Interurban  St.  R.  Co.,  84  N.  T. 
S.  162.  Where  place  of  accident  is  stated, 
erroneous  averment  of  the  particular  one  of 
the  defendant's  lines  on  which  it  was.  Pow- 
ell V.  Hudson  Valley  R.  Co.,  88  App.  Dlv.  133, 
84  N.  T.  S.  337.  Allegation  that  bearings 
were  overheated  and  proof  that  plate  over 
wheel  was  overheated.  Id.  Between  an  al- 
legation of  failure  to  afford  time  to  alight 
and  proof  that  plaintiff  individually  hali 
time    to    alight    but    injury    was    occasioned 


by  a  pause  to  assist  a  child  with  her.  Han- 
non  V.  St.  Louis  Transit  Co.,  102  Mo.  App. 
216,  77  S.  W.  158.  Proof  that  car  suddenly 
started  held  not  variant  from  petition. 
Shareman  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
78   S.   W.   846. 

Material :  Proof  of  a  smooth  start  before 
gates  were  closed  does  not  support  allega- 
tion of  sudden  and  violent  start  throwing 
plaintiff  to  platform.  Lake  St.  El.  R.  Co.  v. 
Shaw,  203  111.  39.  67  N.  E.  374. 

63.  Negligrence :  Evidence  that  just  as 
plaintiff  attempted  to  step  from  the  car,  the 
train  gave  a  lurch,  tends  to  support  an  alle- 
gation that  the  train  was.  as  plaintiff  was 
about  to  alight,  suddenly  and  violently 
moved.  Lake  St.  El.  R.  Co.  v.  Shaw,  203  111. 
39,  67  N.  E.  374. 

Contributory  negligence:  Where  contrib- 
utory negligence  Is  not  pleaded,  evidence 
that  plaintiff,  having  a  weak  ankle,  was 
negligent  in  alighting.  Is  Inadmissible.  Bai- 
ley V.  Seattle  &  R.  R.  Co.,  32  Wash.  640,  73 
P.  679. 

Nature  and  extent  of  injuries  i  Under  alle- 
gation of  Inflammation  of  the  ovaries,  evi- 
dence of  its  effect  on  other  organs  may  be 
introduced.  Mo.,  etc.,  R.  Co.  v.  McCutoheon 
[Tex.  Civ.  App.]  77  S.  W.  232.  Evidence  of 
special  paralyzing  effects  may  be  given  un- 
der averment  of  permanent  Injury  to  spine. 
Grady  v.  St.  Louis  Transit  Co.,  102  Mo.  App. 
212,  76  a.  W.  673. 

64.  Petition  held  to  req.ulre  proof  of  all 
acts  of  negligence  alleged.  Williams  v.  Gal- 
veston, etc.,  R.  Co.  [Tex.  Civ.  App.]  78  S.  W. 
45.  Where  the  petition  charges  two  acts  of 
negligence  jointly,  both  must  be  proved. 
Raising  water  hose  in  car  door  and  starting 
train  suddenly.  Ratteree  v.  Galveston,  etc., 
R,  Co.  [Tex.  Civ.  App.]  81  S.  W.  566. 

es.  Complaint  averring  failure  to  stop  ac- 
cording to  ordinance  and  acceleration  of 
speed  as  plaintiff  attempted  to  board,  and  In 
another  count  a  stop  and  start  suddenly  on 
his  attempt  to  board  does  not  require  an 
election.  Maguire  v.  St.  Louis  Transit  Co. 
[Mo.   App.]    78   S.  W.   838. 

66.     See  1  Curr.  L.   486. 


3  Our.  Law. 


CAKRIERS  [OP  PASSENGERS]  §  31C. 


651 


dent  does  not  apply  where  happenings  are  ordinarily  incident  to  the  prosecution  of 
the  carrier's  business  in  the  usual  manner  or  accidents  not  such  as  do  not  usually 
occur  without  negligence/"  and  the  rule  applies  only  to  passengers."'  The  doctrine 
of  res  ipsa  loquitur  may  be  relied  on  though  there  is  an  unsuccessful  attempt  to 
prove  the  precise  cause.'"  Where  the  doctrine  of  res  ipsa  loquitur  does  not  apply, 
plaintiff  must  prove  negligence  and  in  some  states  absence  of  contributory  negli- 
gence.''- 

The  burden  of  establishing  facts  raising  the  presumption  is  on  plaintiff,'^  and 
thereafter  the  carrier  has  the  burden  of  showing  contributory  negligence  or  excepted 


67.  City  &  S.  R.  Co.  v.  Svedborg,  20  App. 
D.  C.  643;  Rowdln  v.  Pa.  R..Co.,  208  Pa.  623, 
57  A.  1125;  Lincoln  Traction  Co.  v.  Heller 
[Neb.]  100  N.  W.  197;  Fitch  v.  Mason  City, 
etc.,  Traction  Co.  [Iowa]   100  N.  W.  618. 

Facts  raisins^  prcsmuptioii :  Jerk  while 
passenger  was  boarding  and  before  she  had 
time  to  reach  a  place  of  safety.  Stoddard  v. 
St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  80  S.  W.  33. 
That  a  hand  rail  gives  way  while  being  used 
by  a  person  attempting  to  board.  MoCarty 
V.  St.  Louis  &  S.  R.  Co.  [Mo.  App.]  80  S.  W. 
7.  Collision  of  two  trains  running  in  oppo- 
site directions  on  the  same  track.  Hedrix  v. 
Chicago,  etc.,  R.  Co.  [Mo.  App.]  77  S.  W.  495. 
Gar  of  another  company  taking  the  wrong 
track  at  a  switch  operated  by  the  company 
in  whose  oar  plaintiff  was  riding  causing  a 
collision.  Klinger  V.  United  Traction  Co., 
92  App.  Div.  100,  87  N.  T.  S.  864.  Collision 
due  to  defective  appliance  on  another  car  of 
the  same  company.  Palmer  v.  Warren  St.  R. 
Co.,  206  Pa.  574,  56  A.  49.  Acts  Inducing  a 
passenger  to  jump  on  well  grounded  fear  of 
injury  from  an  impending  collision.  Id. 
Derailment.  Cronk  v.  Wabash  R.  Co.,  123 
Iowa,  349,  98  N.  W.  88i;  International,  etc., 
R.  Co.  v.  Thompson  [Tex.  Civ.  App.]  77  S. 
W.  439.  Proof  of  freedom  from  contributory 
negligence  of  injury  from  derailment. 
Heyde  v.  St.  Louis  Transit  Co.,  102  Mo.  App. 
537.  77  S.  W.  127.  That  platform  gate  swung 
open  allowing  plaintiff  to  fall.  Aston  v.  St. 
Louis  Transit  Co.  [Mo.  App.]  79  S.  W.  999. 
Heating  by  friction  of  a  plate  in  car  floor. 
Powell  V.  Hudson  Valley  R.  Co.,  88  App.  Div. 
133,  84  N;  T.  S.  337.  Falling  of  trolley  pole. 
Chicago  City  R.  Co.  v.  Carroll,  206  111.  318, 
68  N.  E.  1087.  Evidence  that  burning  out  of 
fuse  produced  a  flame  greater  In  intensity 
.ind  duration  than  could  have  resulted  had 
it  been  in  proper  condition.  Cassady  v.  Old 
Colony  St.  R.  Co.,  184  Mass.  156,  68  N.  B.  10. 
Injury  from  mailpouch  hanging  beside  track. 
McCord  V.  Atlanta,  etc.,  R.  Co.,  134  N.  C.  53. 
45  S.  E.  1031.  Slip  on  an  asphalt  pavement 
while  alighting  at  night  in  train  shed. 
Barnes  v.  New  York  .Cent.,  etc.,  R.  Co.,  42 
Misc.  622,  87  N.  T.  S.  60$.  Breaking  of  a 
plank  in  nlatform.  Leveret  v.  Shreveport 
Belt  R.  Co.,  110  La.  399,  34  So.  579.  Start 
while  passenger  Is  alighting  after  stop. 
Denver  Consol.  Tramway  Co.  v.  Rush  [Colo. 
App.]  73  P.  664.  That  train  failed  to  stop  a 
sufflcient  length  of  time  to  allow  plaintiff  to 
get  on  board  and  was  started  with  a  sudden 
jerk  while  plaintiff  was  on  the  lower  step  of 
the  platform.  St.  John  v.  Gulf,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  80  S.  W.  235.  That  plain- 
tiff, a  passenger,  desiring  to  transfer  after 
notice  to  change  was  given  and  the  car  had 
stopped  apparently  to  permit  such  change, 
wa.s  injured  by  its  sudden  starting.     United 


R.  &  Elec.  Co.  V.  Woodbrldge,  97  Md.  629,  55 
A.  444.  Evidence  of  negligence  of  horse-car 
driver  held  for  jury  where  horses  swerved 
and  upset  car.  Doolin  v.  Omnibus  Cable  Co., 
140  Cal.  369,  73  P.  1060.  Plaintiff  thrown 
from  electric  car  by  sudden  jerk  or  lurch. 
Fitch  v.  Mason  City,  etc..  Traction  Co.  [Iowa] 
100  N.  W.  618.  Collision  of  car,  running  at 
high  speed,  with  wagon.  Thurston  v.  De- 
troit United  R.  Co.  [Mich.]  100  N.  W.  395. 
Passenger  on  street  car  injured  while  at- 
tempting to  alight.  Chicago  City  R.  Co.  v. 
Bundy  [111.]  71  N.  B.  28.  The  fact  that  a 
collision  results  from  carS  being  run  in  op- 
posite directions  on  the  same  track  is  prima 
facie  evidence  of  negligence.  Magrane  v.  St. 
Louis  &  S.  R.  Co.  [Mo.]  ^81  S.  W.  1158. 
Contra,  Palmer  v.  Warren  Stl  R.  Co..  206  Pa. 
574,  56  A.  49.  Derailment  of  car.  Logan  v. 
Metropolitan  St.  R.  Co.  [Mo.]  82  S.  W.  126; 
Bryce  v.  Southern  R.  Co.,  129  F.  966;  In- 
dianapolis St.  R.  Co.  V.  Schmidt  [Ind.]  71  N. 
E.  201.  Train  breaking  in  two.  Peldschnei- 
der  V.  Chicago,  etc.,  R.  Co.  [Wis.]  99  N.  W. 
1034. 

68.  Not  implied  where  passenger  on  mixed 
train  was  thrown  down  while  coupling  is 
being  made  in  the  ordinary  way.  Tazoo, 
etc.,  R.  Co.  V.  Humphrey  [Miss.]  36  So.  154. 
Burning  out  of  fuse.  Cassady  v.  Old  Colony 
St.  R.  Co.,  184  Mass.  156,  68  N.  E.  10.  The 
burden,  in  an  action  for  personal  injuries 
resulting  from  collision  of  two  street  cars, 
is  on  plaintiff  to  make  out  I>is  case  by  a  pre- 
ponderance of  the  evidence.  Galveston  City 
R.  Co.  V.  Chapman  [Tex.  Civ.  App.]  80  S.  W. 
S56.  To  shift  burden,  plaintiff  must  show 
that  accident  occurred  through  defendant's 
fault.  Injury  while  alighting  from  car. 
Peck  V.  St.  Louis  Transit  Co.,  178  Mo.  617. 
77  S.  W.  736.  The  fact  that  a  passenger  is 
injured  by  something  under  the  control  of 
the  carrier  is  not  necessarily  prima  facie 
evidence  of  negligence.  Struck  by  an  ob- 
stacle near  the  track.  Allen  v.  Northern 
Pac.  R.  Co.   [Wash.]   77  P.  204. 

69.  Not  to  one  boarding  car  to  induce 
those  in  charge  to  make  extra  trip.  Brock 
V.  at.  Louis  Transit  Co.  [Mo.  App.]  81  S.  W. 
219. 

70.  Burning  out  of  fuse.  Cassady  v.  Old 
Colony  St.  R.  Co.,  184  Mass.  156,  68  N.  E.  10. 
Where  a  portion  of  the  counts  charge  gen- 
eral negligence,  a  prima  facie  case  arises 
from  proof  of  the  injury  though  negligence 
specifically  alleged  has  not  been  established. 
Chicago  City  R.  Co.  v.  Carroll,  206  111.  318. 
68   N.   E.   1(587. 

71.  Action  by  passenger  in  coach.  Taillon 
v.  Mears  [Mont.]  74  P.  421. 

7a.  Instructions  held  to  state  the  rule 
properly.  Kefauver  v.  Phila.  &  R.  R.  Co., 
122  F.   966. 
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cause  unless  plaintiff's  proof  tends  to  show  such  defenses/'  The  burden  on  de- 
fendant is  discharged  by  showing  that  the  injury  complained  of  was  caused  by 
plaintiff's  want  of  care.'* 

Statutory  provisions  that  proof  of  injury  inflicted  by  the  running  of  loco- 
motives or  cars  is  prima  facie  evidence  of  negligence  do  not  apply  to  injuries  to 
passengers." 

Admissibility  of  evidence.''^ — Decisions  as  to  the  admissibility  of  evidence  in 
actions  by  passengers  for  personal  injuries  are  collected  ia  the  footnotes.'' 


73.  Boone  v.  Oakland  Transit  Co.,  139  Cal. 
490,  73  P.  243.  Where  one  is  injured  In  get- 
ting on  or  off  a  moving  car,  he  has  the  bur- 
den of  showing  why  the  case  should  go  to 
the  jury  as  an  exception.  Hunterson  v. 
Union  Traction  Co.,  205  Pa.  568,  55  A.  543. 
In  Indiana,  the  burden  is  on  defendant  to 
show  contributory  negligence,  and  does  not 
shift  [Burns'  Eev.  St.  1901,  §  359a]  (Harris 
V.  Pittsburg,  etc.,  R.  Co.  [Ind.  App.]  70  N. 
E.  407),  and  the  burden'of  proof  of  assump- 
tion of  risk  is  on  defendant  (Citizens'  St.  R. 
Co.  V.  Jolly,  161  Ind.  80,  67  N.  E.  935;  Rowdin 
V.  Pa.  R.  Co.,  208  Pa.  623,  57  A.  1125). 

74.  City  &  S.  R.  Co.  v.  Svedborg,  20  App. 
D.  C.  543. 

75.  Rev.  Code  1892,  §  1808.  Yazoo,  etc.,  R. 
Co.  V.  Humphrey  [Miss.]  36  So.  154. 

76.  See  1  Curr.  L.   487. 

77.  Prior  and  subsequent  occurrences  and 
conditions:  Evidence  of  prior  assaults  and 
newspaper  accounts  of  occurrences  at  its 
park  are  admissible  to  show  negligence  of 
carrier  toward  a  colored  person  assaulted  at 
its  amusement  park.  Indianapolis  St.  R.  Co. 
V.  Dawson,  31  Ind.  App.  605,  68  N.  B.  909. 
Sudden  Jolts  at  the  same  point  In  the  track 
on  prior  occasions.  Nashville  R.  R.  v.  How- 
ard [Tenn.]  78  S.  W.  1098.  Breaking  of  rails 
at  other  and  nearby  points  on  the  road. 
Whittlesey  v.  Burlington,  etc.,  R.  Co.,  121 
Iowa,  597,  97  N.  W.  66.  Previous  condition 
of  gate.  Gulf,  etc.,  R.  Co.  v.  Phillips  [Tex. 
Civ.  App.]  74  S.  W.  793.  Evidence  as  to  diffi- 
culty in  starting  a  sliding  car  door  on  the 
same  or  similar'  cars  is  Incompetent  where 
the  injury  was  not  shown  to  have  been  from 
the  difficulty  of  starting,  or  that  the  cars 
were  in  the  same  condition.  WUllams  v. 
Citizens'  Blec.  St.  R.  Co.,  184  Mass.  437,  68 
N.  E.  840.  Condition  of  track  13  months 
after  accident  Is  inadmissible.  Cronk  v.  Wa- 
bash R.  Co.  [Iowa]  98  N.  W.  884.  Evidence 
as  to  whether  other  passengers  were  injured 
In  the  collision.  Mullin  v.  Boston  El.  R.  Co. 
[Mass.]  70  N.  B.  1021.  Evidence  of  the  con- 
dition of  a  switch  eight  days  after  the  ac- 
cident. Logan  V.  Metropolitan  St.  Ry.  Co. 
[Mo.]  82  S.  W.  126.  That  another  passenger 
had  fallen  at  the  same  place  is  admissible. 
Holzhauser  v.  Brooklyn  Heights  R.  Co.,  43 
Misc.  145,  88  N.  T.  S.  269.  It  was  proper  for 
a  witness  who  had  worked  for  the  company 
to  testify  how  often  coupling  had  become 
uncoupled  or  broken.  Birmingham  R.,  L.  & 
P.  Co.  V.  Bynum,  139  Ala.  389,  36  So.  736. 
Evidence  that  many  persons  had  previously 
ridden  on  seat  where  plaintiff  was  sitting 
when  thrown  off  electric  car  admissible  to 
.show  that  plaintiff  was  using  seat  provided 
tor  passengers  or  used  by  them  with  defend- 
ant's consent.  Fitch  v.  Mason  City  &  C.  L. 
Traction  Co.  [Iowa]  100  N.  W.  618.  Where 
a    passenger    was    injured    by    falling    on    a 


greasy  platform,  evidence  that  shortly  aft- 
erwards great  crowds  departed  from  the 
platform  in  safety  was  inadmissible.  New- 
comb  V.  New  York,  etc.,  R.  Co.  [Mo.]  81  S. 
W.  1069.  Where  one  was  injured  while 
standing  on  an  inner  footboard  by  a  car 
going  in  the  opposite  direction,  reports  to 
the  carrier  of  other  accidents  from  the  same 
cause  are  hearsay.  Allen  v.  St.  Louis  Tran- 
sit Co.  [Mo.]  81  S.  W.  1142. 

RnleSf  regrulations,  and  records  of  carrier: 
Rules  directing  method  of  operation  of 
which  complaints  are  made  are  admissible. 
Frizzell  v.  Omaha  St.  R.  Co.  [C.  C.  A.]  124 
P.  176.  A  company  rule  in  violation  of  a 
city  ordlnariee  pleaded  is  inadmissible.  Ma- 
guire  V.  St.  Louis  Transit  Co.  [Mo.  App.]  78  ' 
S.  W.  838.  Regulations  and  customs  of 
which  plaintiff  does  not  know  are  Inadmis- 
sible. Custom  to  stop  away  from  crossing. 
United  R.  &  Elec.  Co.  v.  Hertel,  97  Md.  382, 
55  A.  428.  On  an  issue  as  to  whether  a  oar 
was  stopped  when  plaintiff  began  to  board 
it,  a  rule  previously  adopted  requiring  cars 
to  stop  there  is  admissible,  as  also  evidence 
of  previous  stops.  Nassau  Elec.  R.  Co.  v. 
Corliss  [C.  C.  A.]  126  P.  355.  Evidence  that 
the  carrier  had  no  record  of  the  accident 
was  admissible.  Shadletsky  v.  New  York 
City  R.   Co.,  88  N.  Y.  S.   1014. 

Opinions.  See  Evidence,  1  Curr.  L.  1136. 
Persons  accustomed  to  railroad  travel  may 
give  opinions  as  to  speed  of  a  car.  Aston  v. 
St.  Louis  Transit  Co.  [Mo.  App.]  79  S.  W.  999. 
Not  a  subject  of  expert  testimony  whether 
a  heavy  oar  when  derailed  would  disturb  the 
alignment  of  the  rails.  Cronk  v.  Wabash  R. 
Co.,  123  Iowa,  349,  98  N.  W.  884.  .  Error  In 
admission  of  evidence  as  to  distance  in 
which  train  might  be  stopped  is  harmless 
where  the  undisputed  evidence  showed  that 
the  train  could  not  have  been  stopped  in 
time  to  prevent  the  collision.  International, 
etc.,  R.  Co.  V.  Thompson  [Tex.  Civ.  App.]  77 
S.  W.  439.  Of  nonexperts  as  to  physical  con- 
dition of  plaintiff  after  injury,  admissible. 
Chicago  City  R.  Co.  v.  Bundy  [111.]  71  N.  E. 
28.  That  he  appeared  to  be  suffering.  St. 
Louis  S.  W.  R.  Co.  V.  Burke  [Tex.  Civ.  App.] 
81  S.  W.  774.  A  medical  expert  may  give  his 
own  opinion.  In  view  of  the  statement  of 
facts,  that  the  injury  was  the  cause  of  the 
disease  or  condition  found  in  the  injured 
person.  Wood  v.  Metropolitan  St.  R.  Co. 
[Mo.]  81  S.  W.  152.  Of  nonexperts  as  to 
speed  of  car,  admissible.  Chicago  City  R. 
Co.  V.  Bundy  [111.]  71  N.  E.  28.  Where  the 
Jury  saw  the  plan  of  the  car,  the  dimen- 
sions and  distances  between  the  track,  ex- 
pert evidence  as  to  whether  it  was  danger- 
ous for  passengers  to  stand  on  an  inner 
footboard  was  inadmissible.  Allen  v.  'St. 
Louis  Transit  Co.  [Mo.]  81  S.  W.  1142. 

Statements    of    employes:      Statements    bv 
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Sufficiency  of  evidence.''^ — The  presence  or  absence  of  due  care  must  be  deter- 
mined from  all  the  facts  and  circumstances  appearing  in  the  particular  case,  and 
is  usually  for  the  jury."  Cases  in  which  the  sufficiency  of  evidence  to  establish 
particular  groimds  of  recovery,  or  to  authorize  submission  of  the  question  to  the 
jury,  has  been  considered,  are  grouped  in  the  footnotes.""     Where  a  street  is  ob- 


oonduetor  after  returnlngr  to  the  oar  after 
having  gone  back  half  a  block  to  a  fallen 
passenger  are  not  res  gestae.  Boone  v.  Oak- 
land Transit  Co.,  139  Cal.  490,  73  P.  243. 
Declaration  of  brakeman  showing  that 
rounding  of  curve  caused  plaintiff's  hand  to 
be  caught  in  door  held  res  gestae.  Trumbull 
V.  Donahue  [Colo.  App.]  72  P.  684.  Evi- 
dence as  to  what  was  said  and  done  by  the 
conductor  is  admissible  where  plaintiff  al- 
legeo  that  she  was  negligently  carried  by 
her  destination  and  that  the  conductor 
treated  her  rudely  and  on  her  return  trip 
wantonly  carried  her  beyond  her  stopping 
place.  Memphis  St.  R.  Co.  v.  Shaw,  110  Tenn. 
467,  75  S.  W.  713.  Statements  by  car  starter 
after  the  accident  and  when  not  engaged 
in  the  company's  business  are  inadmissible. 
Wimmer  v.  Metropolitan  St.  R.  Co.,  92  App. 
Div.  258,  86  N.  T.  S.  1052.  That  plaintiff 
asked  conductor  to  let  her  off  at  certain 
place  and  that  he  said  he  would,  admissible. 
Chicago  City  R.  Co.  v.  Bundy  [111.]  71  N.  E. 
28.  Declarations  made  by  a  conductor  Im- 
mediately after  the  injury  were  not  res 
gestae.  Nelson  v.  Georgia,  etc.,  R.  Co.  [S. 
C]    47   S.   E.   722. 

Remarks  of  bystanders:  Statements  of 
passengers  In  response  to  request  to  ring  a 
signal  to  stop  are  immaterial.  Boone  v. 
Oakland  Transit  Co.,  139  Cal.  490,  73  P.  243. 
Statements  of  injnred  party  made  to  physi- 
cians in  course  of  treatment.  Chicago  City 
R.  Co.  v.  Bundy  [111.]  71  N.  B.  28;  St.  Louis 
S.  W.  R.  Co.  V.  Burke  [Tex.  Civ.  App.]  81 
S.  W.  774.  Complaints  and  expressions  of 
pain  made  by  passenger  forcibly  ejected 
from  train  held  admissible.  Battls  v.  Chi- 
cago, etc.,  R.  Co.  [Iowa]  100  N.  W.  643.  In 
an  action  for  personal  injuries  it  is  compe- 
tent to  prove  expressions  of  pain  or  suffer- 
ing or  the  indication  of  such  condition  by 
groans  or  Inarticulate  cries.  Indianapolis 
St.  R.  Co.  V.  Schmidt  [Ind.]  71  N.  E.  201. 
Error  in  allowing  plaintiff'e  husband  to  state 
that  she  made  complaints.  Immaterial.  Chi- 
cago City  R.  Co.  V.  Bundy  [111.]    71  N.  E.   28. 

Contributory  negligence:  Possession  of 
accident  policy  does  not  show^  contributory 
negligence.  Missouri,  etc.,  R.  Co.  v.  Flood 
[Tex.  Civ.  App.]  79  S.  "W.  1106.  Warrant  for 
plaintiff's  arrest,  of  which  she  is  not  shown 
to  have  had  knowledge.  Is  Inadmissible  to 
show  an  attempt  to  leave  the  train  before  It 
reached  the  station.  St.  Louis,  etc.,  R.  Co. 
V.  Smith  [Tex.  CIv.  App.]  79  S.  "W.  340.  That 
passenger  was  warned  of  danger  of  standing 
or  walking  in  the  aisle  Is  improperly  ex- 
cluded. Yazoo,  etc.,  R.  Co.  v.  Humphrey 
[Miss.]  36  So.  154.  An  altercation  with  mo- 
torman  over  fare  is  admissible  In  action  for 
failure  to  obey  signal  to  stop  as  Justifying 
plaintiff's  attempt  to  leave  the  car  while  In 
motion  believing  he  would  be  carried  far- 
ther. Puller  V.  Denlson  &  S.  R.  Co.  [Tex. 
Civ.  App.]  74  S.  W.  940.  In  action  for  injury 
to  his  hand  by  closing  of  door,  plaintiff  may 
show  crowded  condition  of  the  train  caus- 
ing him   to   assume   the  position  he  was  in. 


Trumbull  v.  Donahue  [Colo.  App.]  72  P.  684. 
In  an  action  for  injury  by  contact  with  a 
stone  on  a  wagon  passing  a  street  oar,  evi- 
dence of  the  noise  made  by  the  stone  strik- 
ing the  car  before  it  reached  plaintiff's  seat 
is  admissible.  Jones  v.  United  R.  &  Eleo. 
Go.  [Md.]  57  A.  620.  Plaintiff  may  corrobo- 
rate his  evidence  of  his  position  by  the  evi- 
dence of  others  who  noticed  him.  Trumbull 
V.  Donahue  [Colo.  App.]  72  P.  684.  City  or- 
dinance making  It  an  offense  for  passengers 
to  Jump  off  moving  oars  held  Inadmissible. 
Denlson  &  S.  R.  Co.  v.  Johnson  [Tex.  Clv. 
App.]   81  S.  "W.  780. 

Mlscellaneons  matters:  Notice  of  defect 
in  a  street  railroad  is  admissible  without  re- 
gard to  the  source.  Notice  from  railroad 
commissioners  is  admissible  though  a  stat- 
ute provides  that  their  advice  shall  not  im- 
pair legal  rights  and  duties  [Laws  1890,  p. 
1131,  o.  565,  §  162,  as  amended  by  Laws  1892, 
p.  1416,  c.  676].  Baruth  v.  Poughkeepsie 
City,  etc.,  R.  Co.,  89  App.  Div.  324,  85  N.  T. 
S.  822.  A  failure  to  maintain  a  fence  may 
be  shown  as  bearing  on  negligence  where 
injury  was  caused  by  collision  with  cattle. 
International  &  G.  N.  R.  Co.  v.  Thompson 
[Tex.  Civ.  App.]  77  S.  W.  439.  Age,  height, 
and  weight  of  plaintiff  may  be  shown  In  ac- 
tion for  assault.  Birmingham  R.  L.  &  P. 
Co.  V.  Mullen,  138  Ala.  614,  35  So.  701.  Plain- 
tiff may  show  how  many  times  conductor 
cursed  as  part  of  res  gestae  in  action  for 
assault.  Id.  Where  evidence  of  a  violent 
jerk  is  introduced  without  objection,  It  can- 
not be  withdrawn  where  the  averment  was 
that  the  car  w^as  negligently  started  so  as 
to  throw  plaintiff  against  it  and  injure  her. 
Plum  V.  Metropolitan  St.  R.  Co.,  86  N.  T.  S. 
827. 

78.  See  1  Curr.  L.  488. 

79.  Of  passenger  Injured  by  falling  over 
freight  on  platform.  Matthleson  v.  Burling- 
ton, etc.,  R.  Co.  [Iowa]  100  N.  W.  51. 

80.  Taking  on  passengers:  Pushing  pas- 
senger from  train.  Cincinnati,  etc.,  R.  Co.  v. 
Holcomb,  25  Ky.  L.  R.  1444,  78  S.  W.  205; 
Texas  &  P.  R.  Co.  v.  Tems  [Tex.  Civ.  App.] 
77  S.  W.  230.  Negligent  striking  of  wharf 
boat  throwing  intending  passenger  into  wa- 
ter. Louisville  &  E.  Mail  Co.  v.  Barnes' 
Adm'r,  25  Ky.  L.  R.  2036,  79  S.  W.  261.  Neg- 
ligent and  premature  start  of  railroad  train. 
Atchison,  etc.,  R.  Co.  v.  Loewe  [Kan.]  74  P. 
234.  Negligence  in  striking  intending  pas- 
senger standing  on  the  platform  there  hav- 
ing been  ample  space  provided  and  no  acci- 
dents during  three  years'  heavy  use.  State 
V.  United  R.  &  Elec.  Co.  [Md.]  56  A.  789. 
Start  while  boarding.  Deutschmann  v.  Third 
Ave.  R.  Co..  87  App.  Div.  503,  84  N.  T.  S.  887; 
Central  of  Georgia  R.  Co.  v.  Goodman,  119 
Ga.  234,  45  S.  B.  969.  While  boarding  horse 
car.  Benjamin  v.  Metropolitan  St.  R.  Co.,  84 
N.  T.  S.  458.  Slipping  on  icy  steps.  Illinois 
Cent.  R.  Co.  v.  Keegan  [111.]  71  N.  E.  321. 
Defective  platform.  Wood  v.  Metropolitan 
St.  R.  Co.  [Mo.]  81  S.  W.  152.  Car  backed  as 
plaintiff    was    getting   on.      Jaques    v.    Sioux 
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strueted  it  is  a  question  for  the  jury  whether  a  motorman  is  justiiied  in.  assuming 
that  he  can  operate  his  car  and  that  a  driver  will  use  reasonable  care  to  get  out  of 
his  way."     Plaintiff's  evidence  alone  may  be  sufficient/^  but  not  when  shown  to 


City  Traction  Co.  [Iowa]  99  N.  W.  1069. 
V7here  a  passenger  alighted  from  a  crowded 
car  to  let  other  passengers  off  and  In  at- 
tempting to  regain  his  place  was  injured  by 
the  sudden  starting  of  the  car,  evidence  of 
negligence  and  contributory  negligence  was 
for  the  jury.  Michelson  v.  Metropolitan  St. 
R.  Co.,  87  N.  T.  S.  501. 

Means  of  transportation:  Negligence  in 
maintenance  of  automatic  coupling.  Hol- 
land V.  St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  73 
3.  W.  508.  Ineffective  repair  of  brake. 
Howell  V.  Lansing  City  Blec.  R.  Co.  [Mich.] 
99  N.  W.  406.  Defect  in  ear  wheel.  Green- 
field V.  Detroit  &  M.  R.  Co.  [Mich.]  95  N.  "W. 
546.  Diligence  in  guarding  against  broken 
wheel  flanges.  Carswell  v.  Macon,  etc.,  R. 
Co.,  118  Ga.  826,  45  S.  B.  695.  To  show 
greater  flame  than  should  attend  burning  out 
of  fuse  in  proper  condition.  Cassady  v.  Old 
Colony  St.  R.  Co.,  184  Mass.  156,  68  N.  B.  10. 
Failure  to  lock  switch.  Heyde  v.  St.  Louis 
Transit  Co.,  102  Mo.  App.  537,  77  S.  W.  127. 
Proper  loading  of  logs  where  a  fall  of  one 
derailed  the  train.  Greenfield  v.  Detroit  & 
M.  R.  Co.  [Mich.]  95  N.  W.  546.  Failure  to 
provide  proper  coupling  pin.  Birmingham 
R.  L.  &  P.  Co.  V.  Bynum  [Ala.]  36  So.  736. 
Absence  of  fenders  and  conductor.  Lincoln 
Traction  Co.  v.  Heller  [Neb.]  100  N.  W.  197. 
VThether  gate  of  stock  pen  which  swung 
loose  and  struck  arm  of  passenger  in  pass- 
ing train  was  unfastened  by  a  stranger. 
Gulf,  etc.,  R.  Co.  V.  Phillips  [Tex,  Civ.  App.] 
74  S.  W.  793.  Passenger  knocked  from  run- 
ning board  by  pillar.  Canavan  v.  Interurban 
St.  R.  Co.,  87  N.  T.  S.  491;  Cusick  v.  Inter- 
urban St.  R.  Co.,   86  N.  T.   S.   768. 

81.  Frank  v.  Metropolitan  St.  R.  Co.,  91 
App.  DIv.  485,  86  N.  T.  S.  1018.  Leaving  a 
side  foot  board  open  when  passing  cars  ren- 
der it  dangerous.  Kreimelmann  v.  Jourdan 
[Mo.  App.]  80  S.  W.  323.  The  question  of 
whether  a  jerk  of  a  mixed  train  Is  unusual 
or  extraordinary  in  degree  is  for  jury. 
Chesapeake  &  O.  R.  Co.  v.  Jordan,  25  Ky.  L. 
R.   574,   76  S.  W.   145. 

Care  en  ronte:  Question  for  the  Jury 
whether  the  street  was  maintained  in  a  safe 
condition  Freeland  v.  Brooklyn  Heights  R. 
Co.,  43  Misc.  132,  88  N.  T.  S.  264.  Collision 
between  two  companies  at  switch  held  to 
impose  liability  on  both.  Kllnger  v.  United 
Traction  Co.,  92  App.  Div.  100,  87  N.  T.  S 
864  Negligence  of  motorman  in  collision 
with  truck.  Smith  v.  Metropolitan  St.  R. 
Co  92  App.  DIv.  213,  86  N.  T.  S.  1087.  Bx- 
cesslve  sp'eed  of  horse  car  on  curve.     Vogler 

V  Central  Crosstown  R.  Co.,  83  App.  Div. 
101  82  N.  Y.  S.  485.  Causing  plaintiff  to 
be  thrown  from  street  car  at  curve.     Zimmer 

V  Fox  River  Valley  Electric  R.  Co.,  118 
Wis  614  95  N.  W.  957.  Breaking  In 
two'  of  train.  Feldschnelder  v.  Chicago, 
eTc  R  Co.  [Wis.]  99  N.  W.  1034.  Plaintiff 
thrown  by  sudden  jar.  Davis  v.  Seaboard 
llr  Lfne  B.  Co.,  132  N.  C.  291.  43  S.  E.  840. 
Severe  Jerk  throwing  passenger  from  body 
of  car  to  street.  Ilges  v.  St.  Louis  Transit 
Co.,  102  MO.  App.  529,  77  S.  W.  93.  Expos- 
ing passenger  to  crowding  by  Intoxicated 
smoking   and    disorderly   passengers.     Texas 


&  P.  R.  Co.  V.  Bratcher  [Tex.  Civ.  App.]  78 
S.  "W.  531.  Misleading  passenger  as  to  time 
to  alight.  Baltimore  &  P.  R.  Co.  v.  Jean 
[Md.]  57  A.  640.  Allowing  one  train  to  ap- 
proach another  so  as  to  cause  imminent  dan- 
ger of  collision.  Williams  v.  Galveston,  etc., 
R.  Co.  [Tex.  Civ.  App.]  78  S.  W.  45.  Derail- 
ment of  street  car.  Logan  v.  Metropolitan 
St.  R.  Co.  [Mo.]  82  S.  W.  126;  Indianapolis 
St.  R.  Co.  V.  Schmidt  [Ind.]  71  N.  B.  201. 
Passenger  in  elevator,  caught  between  the 
floor  and  the  top  of  the  door  in  the  elevator 
cage.  Masonic  Fraternity  Temple  Ass'n  v. 
Collins  [111.]  71  N.  B.  396.  Passenger's  dress 
caught  on  an  obstruction  protruding  from 
an  elevator  shaft.  Goldsmith  v.  Holland 
Bldg.  Co.  [Mo.]  81  S.  W.  1112.  Collision  be- 
tween street  oar  and  wagon.  Thurston  v. 
Detroit  United  R.  Co.  [Mich.]  100  N.  W.  395. 
Throwing  passenger  from  running  board. 
Sheeron  v.  Coney  Island  &  B.  R.  Co.,  89  App. 
Div.  338,  85  N.  T.  S.  958.  Evidence  that 
plaintiff  on  approaching  the  open  rear  door 
of  the  rear  coach  was  thrown  through  it 
by  a  sudden  jerk  presents  an  issue  of  neg- 
ligence. Field  V.  Delaware,  etc.,  R.  Co.,  69 
N.  J.  Law,  433,  55  A.  241.  Running  around 
curve  without  slackening  speed  authorizes 
recovery  by  passenger  compelled  to  stand 
on  rear  platform  and  thrown  therefrom. 
Gatens  v.  Metropolitan  St.  R.  Co.,  89  App. 
DIv.  311,  85  N.  T.  S.  967.  Facts  held  not  to 
show  negligence  in  causing  plaintiff  to  fall 
from  platform  by  natural  or  Inevitable  swing 
of  car  rounding  curve.  Moser  v.  South  Cov- 
ington &  C.  St.  R.  Co.,  25  Ky.  L.  R.  154,  74 
S.  W.  1090.  Valise  fell  on  a  passenger.  Held 
insufficient  to  show  negligence.  Whiting  v. 
New  York,  etc.,  R.  Co.,  89  N.  Y.  S.  684. 
VPhere  a  passenger  was  standing  on  the  run- 
ning board  and  was  injured  by  the  conduct- 
or's dropping  a  guard  rail  on  his  hand,  the 
question  of  negligence  was  for  the  Jury. 
McDonald  v.  Savannah  Elec.  Co.  [Ga.]  47  S. 
B.  547.  Evidence  held  to  warrant  finding 
that  motorman  operating  larger  car  than 
customary  was  guilty  of  negligence  in  al- 
lowing it  to  strike  intending  passenger. 
Denison  &  S.  R.  Co.  v.  Craig  [Tex.  Civ.  App.] 
80  S.  W.  865.  Motorman  set  brake  unpro- 
tected and  unguarded  so  that  It  came  loose 
and  struck  passenger.  Kentucky  &  I.  Bridge 
&  R.  Co.  v.  Shrader  [Ky.]  80  S.  W.  1094. 
Evidence  in  action  for  injuries  received  from 
being  thrown  off  street  car  by  electric  shook 
held  sufficient  to  show  defendant's  negli- 
gence and  that  plaintiff  was  not  guilty  of 
contributory  negligence.  Denison  &  S.  R. 
Co.  v.  Johnson  [Tex.  Civ.  App.]  81  S.  W. 
780.  Evidence  sufficient  to  show  that  de- 
cedent's death  was  due  to  collision  caused 
by  defendant's  negligence.  St.  Louis  S.  W. 
R.  Co.  V.  Burke  [Tex.  Civ.  .'^pp.]  81  S.  W. 
774.  Evidence  held  for  jury  in  action  for 
assault  by  third  persons  at  station.  Seawell 
V.  Carolina  Cent.  R.  Co.,  132  N.  C.  856,  44  S. 
E.  610.  Whether  conductor  was  negligent  in 
closing  sliding  door  on  passenger's  hand. 
Egnstfeld  v.  Central  Crosstown  U.  Co.,  84  N. 
Y.  S.  148.  Not  per  se  negligent  to  permit 
passenger  to  ride  on  the  running  board.  In- 
jury through  striking  tunnel.     North  Chicago 
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be  false  in  some  respects,^^  and  the  question  of  where  car  stopped  may  be  for  jury 
though  plaintiff  is  contradicted  by  two  of  her  own  witnesses;^*  but  plaintiff's  evi- 
dence wholly  uncorroborated  and  contradicted  by  disinterested  witnesses  will  not 
sustain  a  verdict.'" 


St.  R.  Co.  V.  Polkey,  203  111.  225,  67  N.  B.  793. 
Where  a  passenger  Tvas  injured  while  stand- 
ing on  the  inner  footboard  of  a  street  car, 
evidence  of  the  carrier's  negligence  was  for 
the  Jury.  Allen  v.  St.  Louis  Transit  Co.  [Mo.] 
81  S.  W.  1142.  Evidence  that,  a  woman,  75 
years  old,  was  thrown  down  by  a  violent  lurch 
of  the  car  is  in  the  absence  of  evidence  of 
contributory  negligence  sufficient  to  take  the 
question  of  negligence  to  the  jury.  Harty  v. 
New  York,  etc.,  R.  Co.,  88  N.  T.  S.  422.  Neg- 
ligence becomes  a  question  for  the  jury 
when  a  freight  train  is  started  so  that  a 
person  with  a  drover's  pass  is  injured  while 
trying  to  reach  the  caboose  thereon  on  which 
he  is  to  ride  by  being  compelled  to  pass  be- 
tween moving  trains,  the  engineer  knowing 
of  his  presence,  and  all  other  facts  concern- 
ing the  approach  of  the  other  train.  Lake 
Shore,  etc.,  R.  Co.  v.  Hotohkiss,  24  Ohio  Circ. 
R.   431. 

Starting  or  jerfeing  Tvhlle  passenger  is 
allgrhtlng:  Evidence  held  for  Jury.  Koues 
V.  Metropolitan  St.  R.  Co.,  86  App.  Div.  611, 
83  N.  T.  S.  380;  Gunn  v.  Metropolitan  St.  R. 
Co.,  86  N.  T.  S.  241;  Fox  v.  Metropolitan  St. 
R.  Co.,  87  N.  T.  S.  754;  Yazoo,  etc.,  R.  Co.  v. 
Hatch  [Miss.]  35  So.  941;  Meade  v.  Boston 
Bl.  R.  Go.  [Mass.]  70  N.  B.  197;  Baker  v.  In- 
terurban  St.  R.  Co.,  86  N.  Y.  S.  9;  City  &  S. 
R.  Co.  V.  Svedborg,  20  App.  D.  C.  543;  Kramer 
V.  Metropolitan  St.  R.  Co.,  86  N.  Y.  S.  33; 
Bente  v.  Metropolitan  St.  R.  Co.,  90  .^pp.  Dlv. 
213,  86  N.  Y.  S.  85;  Andrews  v.  Metropolitan 
St.  R.  Co.,  91  App.  Div.  63,  86  N.  Y.  S.  338; 
Chicago  City  R.  Co.  v.  Bundy  [111.]  71  N.  B. 
28;  Abbitt  v.  St.  Louis  Transit  Co.  [Mo. 
App.]  81  S.  W.  484;  Duffy  v.  St.  Louis  Tran- 
sit Co.  [Mo.  App.]  78  S.  "W.  831.  Evidence 
that  conductor  caused  the  car  to  move  for- 
ward is  not  necessary  though  the  sole  negli- 
gence alleged  Is  in  starting  while  passenger 
was  alighting.  Jaoobson  v.  St.  Louis  Tran- 
sit Co.  [Mo.  App.]  80  S.  W.  309.  Question 
of  reason.ableness  of  time  afforded  to  alight 
is  for  the  Jury  though  plaintiff  fell  75  ft. 
from  place  of  stop  since  such  fact  is  not 
conclusive  that  he  jumped  off.  Lucas  v. 
Marquette  City,  etc.,  R.  Co.  [Mich.]  98  N.  W. 
980. 

Contributory  negligence:  Attempting  to 
board  a  car  without  knowledge  of  the  posi- 
tion of  the  gates.  Ganz  v.  Metropolitan  St. 
R.  Co.,  84  N.  Y.  S.  579.  Attempting  to  alight 
to  avoid  imminent  collision.  Williams  v. 
Galveston,  etc.,  R.  Co.  [Tex.  Civ.  App.]  78  S. 
W.  45.  Attempt  to  alight  before  stop.  Gra- 
bensteln  v.  Metropolitan  St.  R.  Co.,  86  N.  Y. 
S.  727;  Champane  v.  La  Crosse  City  R.  Co. 
[Wis.]  99  N.  W.  334;  Howell  v.  Lansing  City 
Blec.  R.  Co.  [Mich.]  99  N.  W.  406;  Lynch  V. 
Interurban  St.  R.  Co.,  88  N.  Y.  S.  935;  Ma- 
loney  v.  Metropolitan  St.  R.  Co.,  88  N.  Y.  S. 
(638.  Alighting  in  disregard  of  warning  be- 
fore  car  stopped.  Clancy  v.  Yonkers  R.  Co., 
88  App.  Div.  612,  84  N.  Y.  S.  789.  Stepping 
off  moving  train.  Rutledge  v.  New  Orleans, 
etc.,  R.  Co.  [C.  C.  A.]  129  F.  94;  Denison  & 
S.  R.  Co.  V.  Johnson  [Tex.  Civ.  App.]  81  S. 
W.  780.  Attempting  to  alight,  on  uneven 
ground.       Fillingham     v.     St.     Loui.s     Transit 


Co.,  102  Mo.,  App.  573,  77  S.  W.  314.  Attempt 
to  alight  from  a  street  car  as  it  was  start- 
ing after  a  stop.  Lee  v.  Elizabeth,  etc.,  R. 
Co.,  69  N.  J.  Law,  607,  55  A.  106.  Passenger 
thrown  in  front  of  car  on  parallel  track. 
Scamell  v.  St.  Louis  Transit  Co.,  102  Mo. 
App.  198,  76  S.  W.  660.  Attempting  to  use  a 
stile  in  place  of  other  means  of  egress  from 
a  carrier's  grounds.  Cotant  v.  Boone  Sub- 
urban R.  Co.  [Iowa]  99  N.  W.  115.  Ques- 
tion of  whether  Intending  passenger  could 
have  seen  ditch  and  of  negligence  in  failing 
to  warn  him,  held  for  jury.  San  Antonio, 
etc.,  R.  Co.  V.  Turney  [Tex.  Civ.  App.]  78  S. 
W.  256.  Evidence  of  passenger  that  he  was 
unaware  of  danger  from  stone  on  a  passing 
wagon  is  not  overcome  by  evidence  that  the 
noise  made  by  the  stone  in  striking  the  car 
before  it  reached  plaintiff  should  have  been 
heard.  Jones  v.  United  R.  &  Blec.  Co.  [Md.] 
57  A.  620.  Where  there  is  no  evidence  that 
reasonable  time  was  given  plaintiff  to  reach 
a  place  of  safety  after  stopping  the  car  to 
receive  passengers,  her  contributory  negli- 
gence need  not  be  submitted.  Stoddard  v. 
St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  80  S.  W.  33. 

Proximate  cause:  Merfe  showing  that  car 
started  Is  insufficient  without  showing  how 
it  was  started  or  that  it  caused  plaintiff  to 
fall  while  boarding.  Meyerowitz  v.  Interur- 
ban St.  R.  Co.,  84  N.  Y.  S.  233.  Evidence 
held  to  show  that  spinal  trouble  resulted 
from  physical  hurts  other  than  an  electric 
shock  for  the  injuries  from  Tvhlch  recovery 
could  not  be  had.  Perry  v.  Detroit  United 
R.  [Mich.]  98  N.  W.  17.  Evidence  held  in- 
sufficient to  connect  injury  to  passenger's 
finger  from  defective  door  with  his  subse- 
quent fainting  and  falling  from  train,  or  to 
show  that  injury  -was  occasioned  by  the 
door.  Williams  v.  Citizens'  Eleo.  St.  R.  Co.. 
184  Mass.  437,  68  N.  E.  840.  Evidence  held 
sufficient  in  action  for  injuries  from  colli- 
sion to  establish  cause  of  injury.  Central  of 
Georgia  R.  Co.  v.  Stancel,  118  Ga.  142,  44  S. 
E.  975.  Question  held  for  Jury  as  to  whether 
accident  was  result  of  sudden  start  as  pas- 
senger was  alighting  or  of  intoxication  from 
morphine  or  whiskey.  Miller  v.  South  Cov- 
ington, etc.,  R.  Co.,  25  Ky.  L.  R.  207,  74  S. 
W.  747.  Conflicting  evidence  as  to  cause  of 
injury  Jbeing  attempt  to  leave  moving  car  or 
sudden  start  held  for  jury.  Scamell  v.  St. 
Louis  Transit  Co.    [Mo.  App.]    77   S,   W.    1021. 

82.  That  the  car  started  while  she  was 
alighting.  Koues  v.  Metropolitan  St.  R.  Co., 
86  App.  Dlv.  611.  83  N.  Y.  S.  380.  Where  it 
Is  the  only  positive  evidence  of  the  manner 
of  the  accident.  Field  v,  Delaware,  etc.,  R. 
Co..   69  N.  J.  Law,  433.   55  A.  241. 

S3.  Where  evidence  conflicted  and  a  pas- 
senger falsely  testified  that  he  was  in  a  cer- 
tain coach  where  injured  a  verdict  for  him 
will  not  be  permitted  to  stand.  Chiavarelli 
V.  New  York,  etc.,  R.  Co..  88  N.  T.  S.  S69. 
On  contradictory  evidence  as  to  cause  of  pas- 
senger falling,  a  judgment  for  liim  could  not 
be  sustained.  Mullarkey  vf.  Interurban  St. 
R.   Co.,    88   N.   Y.    S.   699. 

84.  Gold  V.  Dry  Dock,  etc.,  R.  Co.,  84  N. 
Y,   S.   1017. 
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Where  a  passenger  was  last  seen  going  out  of  a  car  toward  the  next'  which  he 
did  not  enter,  there  being  no  evidence  of  intent  to  commit  suicide,  it  is  a  fair  infer- 
ence that  he  was  thrown  from  the  train  by  a  lurch.*' 

Where  evidence  is  undisputed  tending  to  show  possession  of  a  transfer,  failure 
to  produce  it  at  the  trial  is  not  fatal.*'  Slight  evidence,  uncontradicted,  is  suffi- 
cient to  support  ownership  by  defendant  where  not  an  issue  but  an  iaducement  to 
the  general  charge  of  negligence  averred.*' 

On  trial  of  an  action  to  recover  for  use  of  indecent  language,  the  plaintiff 
must  state  the  particular  language  used  by  other  passengers  as  near  as  possible; 
it  is  not  sufficient  that  she  state  they  cursed,  and  used  vulgar  and  obscene  lan- 
guage.*' 

Confusing  and  misleading  instrur.tionsJ"' — ^Instructions  as  to  paramount  right 
of  defendant  to  use  of  tracks  are  properly  refused  where  liability  on  collision  with 
vehicles  has  been  correctly  stated.'^  Decisions  as  to  the  definiteness  and  clearness 
of  iustructions  or  their  contradictory  character  are  grouped  in  the  notes."" 

Instnictions  as  to  burden  of  proof. — ^Proper  instructions  as  to  the  burden  of 
proof  are  indicated  in  the  notes."' 


85.  start  while  alighting.  Manning  v. 
Metropolitan  St.  R.  Co.,  85  N.  T.  S.  1122. 
Verdict  set  aside  on  contradiction  In  plain- 
tiff's evidence  In  action  for  Injuries  in  board- 
ing street  oar.  Northington  v.  Norfolk  R.  & 
L.  Co.   [Va.]    46  S.  B.  475. 

86.  Robinson  v.  Chicago  &  A.  R.  Co. 
[Mich.]   97  N.  W.   689. 

87.  88.  Chicago  City  R.  Co.  v.  Carroll,  206 
111.  318,  68  N.  E.  1087. 

89.  St.  Louis  S.  W.  R.  Co.  v.  "Wright  [Tex. 
Civ.  App.]   75  S.  "W.   565. 

90.  See  1  Curr.  L.  490. 

91.  Frank  v.  Metropolitan  St.  R.  Co.,  91 
App.  Div.  485,  86  N.  T.  S.  1018. 

92.  Not  crroneonsi  To  allude  to  fact  that 
defendant  is  not  a  corporation  while  holding 
him  to  the  liability  of  a  common  carrier. 
Crump  V.  Davis  [Ind.  App.]  70  N.  E.  887.  A 
reference  to  collecting  fares  in  a  charge  as 
to  the  duty  of  a  conductor  toward  a  passen- 
ger about  to  board  the  car  was  not  objec- 
tionable.    Foster  v.  Seattle  Blec.  Co.  [Wash.] 

76  P.  995.  To  allow  conductor  to  be  Included 
In  Instruction  as  to  burden  of  proof  of  neg- 
ligence being  on  plaintiff  though  there  was 
no  evidence  that  the  conductor  was  negli- 
gent. City  &  S.  R.  Co.  V.  Svedborg,  194  U. 
S.  201,  24  S.  Ct.  656.  As  to  effect  of  having 
no  conductor  on  a  street  car  criticised.  Root 
v.  Des  Moines  R.  Co.  [Iowa]  98  N.  W.  291. 
Modification  of  instruction  as  to  relative 
rights  of  street  car  and  private  vfehicle  held 
not  prejudicial.  Doolin  v.  Omnibus  Cable 
Co.,  140  Cal.  369,  73  P.  1060. 

Misleadinf?:  A  charge  that  the  negligence 
relied  on  was  a  sudden  jerk  sufficient  to 
throw  the  passenger  from  the  train  need 
not  add  "thus  causing  the  injury  resulting 
in  his  death."  Pa.  Co.  v.  Paul  [C.  C  A.]  126 
F  157  Stating  that  carriers  are  not  abso- 
lute" insurers  is  not  erroneous  as  warrant- 
ing inference  that  they  are  in  some  degree 
insurers.  Cronk  v.  Wabash  R.  Co  123  Iowa, 
349  98  N  W.  884.  As  fixing  liability  on 
showing  of  collision  and  consequent  Iniury. 
Houston  Elec.  Co.  v.  Nelson  [Tex.  Civ.  App.] 

77  S.   W.    978. 

Conflicting:  As  to  when  liability  as  car- 
rier began.     Mo.,   etc.,  R.  Co.  v.  Beard  [Tex. 


Civ.  App.]  78  S.  W.  253.  Instruction  modified 
as  to  cessation  of  liability  to  passenger  as 
such.  Louisville  R.  Co.  v.  Meglemery,  26  Ky. 
L.  R.  2062,  79  S.  W.  287. 

Not  conflletlngi  As  to  rule  of  care,  bur- 
den of  proof  of  defendant's  ownership  and 
presumption  of  negligence.  Chicago  City  R. 
Co.  V.  Carroll,  206  111.  318,  68  N.  B.  1087. 
Where  the  causes  of  a  jerk  as  alleged  are 
summed  up.  It  Is  misleading  for  the  court  to 
add  "or  for  any  other  cause  which  could 
have  been  guarded  against  by  the  exercise," 
etc.  Citizens'  St.  R.  Co.  v.  Jolly,  161  Ind.  80, 
67  N.  B.  935.  Imposing  duty  of  holding 
street  car  until  passengers  were  seated.  Ma- 
gulre  V.  St.  Louis  Transit  Co.  [Mo.  App.]  78 
S.  W.  838. 

93.  Cronk  v.  Wabash  R.  Co.,  123  Iowa, 
349,  98  N.  W.  884;  Indianapolis  St.  R.  Co.  V. 
Brown  [Ind.  App.]  69  N.  E.  407.  Held  not 
to  throw  burden  of  proof  in  whole  case  on 
plaintiff  without  distinguishing  contributory 
negligence  alleged  in  the  answer.  Peck  v. 
St.  Louis  Transit  Co.,  178  Mo.  617,  77  S.  W. 
736.  Held  not  to  Impose  on  plaintiff  burden 
of  showing  that  the  sudden  starting  of  a 
car  could  have  been  prevented  by  the  high 
degree  of  care  incumbent  on  the  carrier. 
Reagan  v.  St.  Louis  Transit  Co.  [Mo.]  79  S. 
W.  435.  Held  error  as  placing  the  proof  of 
absence  of  contributory  negligence  on  plain- 
tiff. St.  John  V.  Gulf,  etc.,  R.  Co.  [Tex.  Civ. 
App.]  80  S.  W.  235.  Instruction,  "with  a 
reasonable  degroe  of  certainty,"  that  de- 
cedent's death  was  due  to  the  injury  re- 
ceived, held  erroneous  as  requiring  too  high 
a  degree  of  proof.  St.  Louis  S.  W.  R.  Co.  v. 
Burke  [Tex.  Civ.  App.]  81  S.  W.  774.  As  to 
burden  of  proof  approved.  Galveston  City 
R.  Co.  v.  Chapman  [Tex.  Civ.  App.]  80  S.  W. 
856;  Chicago  City  R.  Co.  v.  Bundy  [111.]  71 
N.  E.  28.  Instructions  as  to  burden  of  proof 
not  uncertain  in  referring  to  claims  of  plain- 
tiff, or  as  to  "circumstances"  w^hich  jury 
might  consider  in  support  of  presumption  as 
to  negligence,  and  approved.  Fitch  v.  Mason 
City,  etc..  Traction  Co.  [Iowa]  100  N.  W.  618. 
Instructions  as  to  burden  of  proof  In  action 
for  death  through  negligence  In  operating' 
street   car.   approved.     Lincoln   Traction   Co. 
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_  Instructions  invading  province  of  jury. '>^— The  existence  of  negligence  or  facts 
in  issue  should  not  be  assumed.*'  The  charge  should  not  assume  mitigating  cir- 
cumstances.'*  A  special  interrogatory  does  not  assume  the  fact  of  injury  by  re- 
quiring a  finding  of  whether  a  defective  condition  of  a  track  contributed  to  the 
injury  of  plaintiff."  On  the  other  hand,  questions  of  law  should  not  be  submitted.'^ 
Instructions  emphasizing  or  omitting  particular  facts.""— Where  facts  are 
grouped  in  an  instruction  all  that  are  material  should  be  considered  and  prominence 
given  to  none.^ 


V.  Heller  [Neb.]  100  N.  "W.  197.  In  action 
for  injuries  to  passenger,  charge  that  plaln- 
tlfE  started  with  undertaking  on  him  to 
prove  negligence  Includes  request  that  If 
collision  was  not  due  to  defendant's  negli- 
gence, plaintiff  could  not  recover.  Savage  v. 
Marlborough  St.  R.  Co.  [Mass.]  71  N.  B.  531. 
In  an  action  for  Injuries  caused  by  collision, 
where  defendant  offers  no  explanation  of 
the  accident,  an  Instruction  that  the  mere 
fact  of  the  collision  was  not  evidence  of  neg- 
ligence is  Improper.  Id.  Instruction  as  to 
presumption  of  negligence  arising  from 
plaintiff's  injury,  approved.  Logan  v.  Met- 
ropolitan St.  R.  Co.  [Mo.]  82  S.  "W.  126. 
Proper  to  give  such  Instruction  though  the 
cause  of  the  accident  was  known.     Id. 

94.  See  1  Curr.  L,.   490. 

95,  Should  not  assume  plaintiff's  drunk- 
enness where  controverted.  Birmingham  R., 
L.  &  P.  Co.  v.  Mullen,  138  Ala.  614,  35  So. 
701.  Must  not  exclude  from  jury  question 
of  whether  runaway  was  unavoidable.  Tall- 
Ion  V.  Mears  [Mont.]  74  P.  421.  Error  to 
instruct  as  to  facts  rendering  the  sufferance 
of  a  tree  to  stand  where  It  might  fall  across 
the  track  negligence,  unless  such  as  to  con- 
stitute negligence  per  se.  Ala.  Midland  R. 
Co.  V.  Guilford,  119  Ga.  523,  46  S.  E.  655.  An 
instruction  assuming  absence  of  negligence 
cannot  be  given  where  the  question  is  prop- 
erly for  the  jury.  City  &  S.  R.  Co.  v.  Sved- 
borg,  194  U.  S.  201,  24  S.  Ct.  656.  Should  not 
assume  an  issue  of  fact  as  to  distance  plain- 
tiff was  compelled  to  walk  through  failure 
to  stop  car.  Northern  Tex.  Traction  Co.  v. 
Peterman  [Tex.  Civ.  App.]  80  S.  W.  535. 

Held  proper:  As  not  assuming  that  car 
was  stopped  when  plaintiff  attempted  to 
alight.  St.  Louis  S.  W.  R.  Co.  v.  Dolan  [Tex. 
Civ.  App.]  77  S.  W.  415.  As  to  liability  to- 
ward person  boarding  car  held  not  to  with- 
draw defendant's  negligence  as  a  question  of 
fact.  Doering  v.  Metropolitan  St.  R.  Co.,  42 
Misc.  192,  85  N.  T.  S.  400.  In  action  by  per- 
son pushed  off  of  train  held  good  on  criti- 
cisms that  it  was  on  the  facts  and  failed  to 
submit  contributory  negligence.  Tex.  &  P. 
R.  Co.  V.  Tems  [Tex.  Civ.  App.]  77  S.  W.  230. 
Held  not  to  inform  the  jury  that  they  should 
find  for  plaintiff  as  a  matter  of  law  in  case 
his  version  of  an  accident  while  alighting 
from  a  car  was  true.  Bente  v.  Metropolitan 
St.  R.  Co.,  90  App.  Dlv.  213,  86  N.  T.  S.  85. 
Held  not  to  assume  that  speed  was  danger- 
ous. South  Covington,  etc.,  R.  Co.  v.  Con- 
stans,  25  Ky.  L.  R.  158,  74  S.  W.  705.  In- 
struction as  to  alighting  from  moving  train 
not  bad  as  assuming  that  an  admitted  fact 
was  a  material  issue.  Harris  v.  Gulf,  etc., 
R.  Co.    [Tex.   Civ.  App.]    80   S.  "W.  1023. 

Held  Improper:  Instruction  as  to  negli- 
gence of  passenger  in  exposing  himself  to 
cinders.  Mo.,  etc.,  R.  Co.  v.  Flood  [Tex.  Civ. 
App.]   79   S.  W.   1106.     Instruction  that  mere 
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fact  of  collision  with  wagon  does  not  show 
liability.  Houston  Elec.  Co.  v.  Nelson  [Tex. 
Civ.  App.]  77  S.  W.  978.  Charge  that  fact  that 
passenger  was  "compelled  to  walk"  and  the 
"discomforts,  Inconvenience,  and  expense 
which  are  shown  by  the  proofs  in  this  case." 
Northern  Tex.  Traction  Co.  v.  Hooper  [Tex. 
Civ.  App.]  80  S.  W.  113.  Where  the  defend- 
ant has  introduced  evidence  tending  to  show 
that  It  has  used  proper  care  to  avoid  the 
accident,  a  charge  that  the  fact  of  injury 
is  prima  facie  evidence  of  negligence  which 
the  defendant  must  rebut  by  a  showing 
of  such  care.  St.  Louis  S.  W.  R.  Co.  v.  Parks 
[Tex.]  76  S.  W.  740. 

96.  Birmingham  R.,  L.  &  P.  Co.  v.  Mullen, 
138  Ala.    614,  36   So.   701. 

97.  Cronk  v.  Wabash  R.  Co.,  123  Iowa, 
349,    98  N.  W.   884. 

98.  As  to  liability  for  Injuries  due  to  sud- 
den starting  of  car  when  plaintiff  was  about 
to  alight,  not  objectionable  as  submitting 
a  question  of  law  to  be  determined  as  one  of 
fact.  Abbltt  V.  St.  Louis  Transit  Co.  [Mo. 
App.]  81  S.  W.  484. 

99.  See  1  Curr.  U  491. 

1.  Instructions  approved  in  action  for  de- 
fective gate.  Aston  v.  St.  Louis  Transit  Co. 
[Mo.  App.]  79  S.  W.  999.  Instructions  as  to 
duty  to  find  by  preponderance  of  evidence 
that  plaintiff's  attempt  to  alight  before  stop 
caused  injuries  held  not  to  ignore  other  is- 
sues as  to  contributory  negligence.  Ken- 
nedy V.  St.  Louis  Transit  Co.  [Mo.  App.]  78 
S.  W.  77.  Held  not  to  give  undue  promi- 
nence to  stop  of  car.  Peck  v.  St.  Louis  Tran- 
sit Co.,  178  Mo.  617,  77  S.  W.  736.  Held  error 
as  omitting  question  of  whether  conductor 
in  mounting  car  displaced  plaintiff's  footing. 
Fleming  v.  St.  Louis  &  S.  R.  Co.,  101  Mo. 
App.  217,  74  S.  W.  382.  Held  not  erroneous 
as  withdrawing  question  of  plaintiff's  intox- 
ication. Lawson  v.  Seattle  &  R.  R.  Co.,  34 
Wash.  500,  76  P.  71.  Where  only  evidence  of 
contributory  negligence  was  in  passing  va- 
cant seat  such  fact  may  be  made  the  basis 
of  an  instruction  without  giving  it  undue 
prominence.  Pelly  v.  Denison  &  S.  R.  Co. 
[Tex.  Civ.  App.]  78  S.  W.  542.  Where  there 
is  no  evidence  of  contributory  negligence, 
it  is  not  error  to  ignore  the  question  in  in- 
structions. Magrane  v.  St.  Louis  &  S.  R. 
Co.  [Mo.]  81  S.  W.  1158.  Instruction  at- 
tempting to  limit  effect  of  evidence  as  to 
time  when  ticket  office  was  opened  to  point 
as  to  whether  plaintiff  exercised  sufficient 
care  in  boarding  train.  St.  Louis  S.  W.  R. 
Co.  V.  Cannon  [Tex.  Civ.  App.]  81  S.  W.  778. 
Instruction  as  to  contributory  negligence  of 
plaintiff  in  getting  off  moving  train  not  ob- 
jectionable as  singling  out  and  giving  prom- 
inence to  an  uncontroverted  fact.  Harris  v. 
Gulf,  etc.,  R.  Co.  [Tex.  Civ.  App.]  80  S.  W. 
1023. 
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Conformity  of  instructions  with  evidence.'' — The  instructions  must  be  justified 
by  the  evidence.* 

Conformity  of  instructions  with  issues* — The  issues  must  be  defined,**  and  in- 
structions must  not  be  given  as  to  matters  not  in  issue/  but  issues  should  not  be 
ignored.' 


2.  See  1  Curr.  L.  491. 

3.  A  count  unsupported  by  the  evidence 
should  be  withdrawn  from  consideration. 
North  Chicago  St.  R.  Co.  v.  Polkey,  203  111. 
225,  67  N.  B.  793.  Where  plaintiff's  evi- 
dence is  confined  to  a  fall  from  catching 
her  foot  in  a  hole  under  defendant's  rail,  it 
is  proper  to  confine  the  jury  to  such  issue. 
Howland  v.  New  York,  etc.,  R.  Co.  [R.  I.]  58 
A.   683. 

Instructions  belcl  supported  by  evidence: 
Alluding  to  "wreck  and  derailment."  San 
Antonio  Traction  Co.  v.  Williams  [Tex.  Civ. 
App.]  78  S.  W.  977.  That  negligence  must 
be  direct  and  proximate  cause  of  injury. 
Pelly  V.  Denlson  &  S.  R.  Co.  [Tex.  Civ.  App.] 
78  S.  W.  642.  As  to  attempt  to  board  being 
at  conductor's  direction.  San  Antonio,  etc., 
R.  Co.  V.  Turney  [Tex.  Civ.  App.]  78  S.  W. 
256.  As  to  negligence  In  care  of  tracks  and 
switches.  Heyde  v.  St.  Louis  Transit  Co.,  102 
Mo.  App.  537,  77  S.  W.  127.  As  to  humilia- 
tion and  disgrace  in  assault  case.  Sonnen  v. 
St.  Louis  Transfer  Co.,  102  Mo.  App.  271,  76 
S.  W.  691.  As  to  exemplary  damages  for 
failure  to  stop  car.  Northern  Tex.  Traction 
Co.  V.  Peterman  [Tex.  Civ.  App.]  80  S.  W.  535. 
As  to  contributory  negligence.  Williams  v. 
Galveston,  etc.,  R.  Co.  [Tex.  Civ.  App.]  78  S. 
W.  45.  Evidence  held  to  require  issue  of 
contributory  negligence  in  boarding  crowded 
train  and  in  not  holding  baby  himself  in  ac- 
tion for  failure  to  furnish  seat,  compelling 
wife  to  stand  and  hold  child.  Tex.,  etc.,  R. 
Co.  V.  Rea  [Tex.  Civ.  App.]  74  S.  W.  939.  In- 
struction not  erroneous  in  assuming  that 
motorman  of  street  car  was  *inder  direction 
of  conductor.  Brock  v.  St.  Louis  Transit  Co. 
[Mo.  App.]  81  S.  W.  219. 

Instructions  beld  unsupported!  Imposing 
liability  In  case  plaintiff  was  thrown  from  a 
train  by  other  than  defendant's  agents  or  if 
they  negligently  permitted  other  persons  to 
do  so.  Louisville  &  N.  R.  Co.  v.  Board,  25 
Ky.  L.  R.  2180,  80  S.  W.  218.  That  plaintiff 
assumed  a  position  of  peril  on  car  steps  at 
a  stop  for  his  convenience  In  getting  off  at  a 
point  farther  on.  Fleming  v.  St.  Louis  &  S. 
R.  Co.,  101  Mo.  App.  217,  74  S.  W.  382.  As 
to  effect  of  extraordinary  demand  for  trans- 
portation as  excusing  failure  to  furnish 
proper  cars.  Tex.  &  P.  R.  Co.  v.  Bratcher 
[Tex.  Civ.  App.]  78  S.  W.  531.  As  to  duty  to 
protect  premises  away  from  station.  San 
Antonio,  etc.,  R.  Co.  v.  Turney  [Tex.  Civ. 
App.]  78  S.  W.  256.  As  to  remote  and  proxi- 
mate cause  In  injury  to  passenger  from 
striking  gate  of  stock  pen.  Gulf,  etc.,  R. 
Co.  V.  Phillips  [Tex.  Civ.  App.]  74  S.  W.  793. 
As  to  duty  being  only  to  exercise  such  dili- 
gence in  providing  extra  accommodations 
under  the  circumstances  as  a  very  prudent 
person  would  exercise  under  similar  circum- 
stances. Tex.,  etc.,  R.  Co.  v.  Rea  [Tex.  Civ. 
App.]  74  S.  W.  939.  As  to  Injury  being 
caused  by  natural  lateral  motion  on  curve 
and  not  sudden  jerk.  Bikenberry  v.  St. 
Louis  Transit  Co.  [Mo.  App.]  80  S.  W.  360. 
Instructions  as  to  duty  as  to  alighting  from 


moving  car  need  not  have  been  given  where 
there  is  a  finding  that  the  car  was  at  a 
stand.  Indianapolis  St.  R.  Co.  v.  Brown , 
[Ind.  App.]  69  N.  E.  407.  Instruction  as  to 
duty  not  to  start  while  passenger  is  alight- 
ing is  not  proper  on  evidence  of  a  sudden 
start  before  coming  to  a  full  stop.  Boone 
V.  Oakland  Transit  Co.,  139  Cal.  490,  73  P. 
243.  Issue  of  discovered  peril  is  not  pre- 
sented by  Information  by  passenger  to  con- 
ductor on  entering  the  car  that  she  was 
sick  and  needed  assistance.  Pelly  v.  Denlson 
&  S.  R.  Co.  [Tex.  Civ.  App.]  78  S.  W.  542. 
Charge  as  to  contributory  negligence  of  pas- 
senger getting  on  train,  erroneous  because 
no  evidence  of  the  facts  therein  stated. 
St.  Louis  S.  W.  R.  Co.  V.  Cannon  [Tex.  Civ. 
App.]  81  S.  W.  778.  Instruction  as  to  neg- 
ligence of  motorman  in  starting  car,  erro- 
neous as  assuming  existence  of  facts  con- 
tradicted by  the  evidence.  Brock  v.  St. 
Louis  Transit  Co.    [Mo.  App.]    81    S.   W.   219. 

4.  See  1  Curr.  L.  491. 

5.  Petition  merely  alleged  that  plaintiff 
was  a  passenger  and  was  injured,  but  did 
not  refer  the  accident  to  any  negligence 
of  the  carrier.  Instructions  for  carrier 
withdrew  every  phase  of  ease  on  which 
negligence  could  be  predicated.  Instruc- 
tions given  for  plaintiff  were  indefinite. 
Allen  v.  St.  Louis  Transit  Co.  [Mo.]  81  S. 
W.  1142. 

6.  Plea  of  negligence  In  leaving  moving 
car  will  not  support  instruction  on  assum- 
ing dangerous  position.  Fleming  v.  St. 
Louis  &  S.  R.  Co.,  101  Mo.  App.  217,  74  S. 
W.  382.  Error  to  instruct  as  to  duty  to 
provide  competent  men  and  proper  cars 
when  not  in  issue.  Illinois  Cent.  R.  Co.  v. 
Vinson,  25  Ky.  L.  R.  38,  74  S.  W.  671.  It 
is  error  to  instruct  on  willful  injury  as  re- 
moving liability  for  contributory  negligence, 
where  the  issues  and  evidence  do  not  pre- 
sent such  theory.  Jacobson  v.  St.  Louis 
Transit  Co.  [Mo.  App.]  80  S.  W.  309.  In- 
struction held  not  objectionable  as  allowing 
a  recovery  for  a  sudden  stop  after  a  start 
not  pleaded.  Hastings  v.  Boland  [Mich.]  98 
N.  W.  1017.  Where  a  passenger  was  pushed 
off  the  platform  because  of  a  panic  imme- 
diately before  a  collision,  an  instruction 
based  on  the  theory  that  he  was  injured 
by  the  collision  was  not  erroneous.  Ma- 
grane  v.  St.  Louis  &  S.  R.  Co.  [Mo.]  81  S. 
W.  1158.  It  Is  proper  to  refuse  an  instruc- 
tion on  the  issue  of  discovered  peril,  when 
such  issue  is  not  raised  by  the  evidence. 
Harris  v.  Gulf,  etc.,  R.  Co.  [Tex.  Civ.  App.] 
80   S.   W.    1023. 

7.  Defendant  held  entitled  to  instruction 
as  to  duty  toward  passenger  in  moving  oar 
forward  after  alighting  passenger  had  clear- 
ed it.  Louisville  R.  Co.  v.  Meglemery,  25 
Ky.  L.  R.  1587,  78  S.  W.  217.  Instruction  in 
assault  case  held  not  erroneous  as  omitting 
theory  of  self-defense  on  part  of  conductor. 
Sonnen  v.  St.  Louis  Transfer  Co.,  102  Mo. 
App.  271,  76  S.  W.  691.  Negligence  alleged 
in  failing  to  have  an  employe  in  attendance 
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Instructions  as  to  the  extent  of  the  carrier's  liability/  where  the  decisions  ap- 
pear to  be  based  on  the  form,  are  considered  in  the  notes.  The  substantive  law  of 
liability  has  already  been  treated.'    An  abstract  definition  of  the  degree  of  care 


to  assist  In  alighting  should  not  be  ignored. 
Chicago,  etc.,  R.  Co.  v.  Armes  [Tex.  Civ. 
App.]  74  S.  W.  77.  Where  complaint  was 
founded  on  negligence  of  defendant's  em- 
ployes in  suddenly  raising  a  water  hose 
which  passed  through  a  car  door  and  in 
suddenly  starting  the  train,  instruction  held 
not  erroneous  for  failure  to  include  negli- 
gence in  placing  the  hose  In  such  position. 
Ratteree  v.  Galveston,  etc.,  R.  Co.  [Tex. 
Civ.    App.]    81    S.   W.    566. 

8.  See  1  Curr.  L.   491. 

9.  See  ante,  §  23  et  seq. 

Approved:  As  to  effect  of  arm  being  out- 
side of  street  car,  without  additional  charge 
that  it  was  negligence  in  the  passenger  to 
allow  his  arm  to  protrude.  Zeliff  v.  New 
Jersey  St.  R.  Co.,  69  N.  J.  Law,  541,  55  A. 
96.  As  to  effect  of  failure  to  see  intending 
passenger's  signal.  Clinton  v.  Brooklyn 
Heights  R.  Co.,  91  App.  Div.  374,  86  N.  T. 
S.  932.  As  to  duty  of  carrier  and  passenger 
as  to  mail  pouch  suspended  by  the  track. 
McCord  V.  Atlanta  &  C.  Air  Line  R.  Co.,  134 
N.  C.  53,  45  S.  B.  1031.  That  cars  should 
stop  at  certain  point  held  not  to  impose  duty 
without  regard  to  whether  there  were  lur 
tending  passengers.  Maguire  v.  St.  Louis 
Transit  Co.  [Mo.  App.]  78  S.  W.  838.  Use  of 
word  "slowly"  in  instruction  as  describing 
speed  of  oar.  Dawson  v.  St.  Louis  Transit 
Co.,  102  Mo.  App.  277,  76  S.  W.  689.  Use 
of  "stopped  still"  instead  of  "stopped"  Is  not 
error.  Peck  v.  St.  Louis  Transit  Co.,  178 
Mo.  617,  77  S.  W.  736.  "Human  skill  and 
foresight"  need  not  be  defined  where  the 
instructions  required  the  carrier  to  keep 
tracks  only  in  "reasonably  safe  condition." 
Nashville  R.  R.  v.  Howard  (Tenn.)  78  S.  W. 
1098.  Failure  to  define  "utmost  care,  skill  and 
vigilance."  Fillingham  v.  St.  Louis  Transit 
Co.,  102  Mo.  App.  573,  77  S.  W.  314.  Failure 
to  define  "highest  degree  of  care."  Ilges  v. 
St.  Louis  Transit  Co.,  102  Mo.  App.  529,  77 
S.  W.  93.  Striking  from  instruction  of 
phrase  as  to  implied  invitation  from  slowing 
car.  Eikenberry  v.  St.  Louis  Transit  Co. 
[Mo.  App.]  80  S.  W.  360.  Held  not  to  make 
the  carrier  an  insurer  of  the  condition  of  a 
car.  Missouri,  etc.,  R.  Co.  v.  Harrison  [Tex. 
Civ.  App.]  77  S.  W.  1036.  Held  not  to  In- 
clude elements  not  necessary  to  discharge 
of  defendant's  liability.  Champane  v.  La 
Crosse  City  R.  Co.  [Wis.]  99  N.  W.  334. 
Jury  may  be  instructed  that  there  can  be 
no  recovery  for  injury  from  alleged  defect- 
ive premises  at  a  station,  if  the  conditions 
were  usual  and  the  «sual  conditions  were 
safe.  Howland  v.  New  York,  etc.,  R.  Co. 
[R.  L]  58  A.  683.  Instructions  as  to  duty  to 
furnish  Information  as  to  where  a  passenger 
would  find  his  train  and  as  to  failure  to 
make  Inquiry  for  a  train  held  proper.  New- 
comb  V.  New  Tork,  etc.,  R.  Co.  [Mo.]  81  S. 
W.  1069.  As  to  degree  of  care  required  of 
carrier,  approved.  International,  etc.,  R.  Co. 
V.  Clark  [Tex.  Civ.  App.]  81  S.  W.  821. 
Charge  requiring  jury  to  find  for  plaintiff 
if  train  was  negligently  started  while  she 
was  getting  aboard,  approved.  St.  Louis  S. 
W.  R.  Co.  V.  Cannon  [Tex.  Civ.  App.]  81  S. 
W.  778.  Instruction  as  to  negligence  of  de- 
fendant not  erroneous  for  failure  to  require 


that  it  must  have  "proximately"  contributed 
to  the  Injuries  complained  of.  Ratteree  v. 
Galveston,  etc.,  R.  Co.  [Tex.  Civ.  App.]  81 
S.  W.  566.  Instruction  as  to  degree  of  care 
on  part  of  carrier  not  objectionable  as  cal- 
culated to  mislead  Jury  as  to  the  decisive 
Issue  which  it  was  called  upon  to  determine. 
Abbitt  V.  St.  Louis  Transit  Co.  [Mo.  App.] 
81  S.  W.  484.  Defining  negligence  in  action 
for  injuries  resulting  from  being  struck  by 
brake  handle,  approved.  Kentucky,  etc.,  R. 
Co.  V.  Shrader  [Ky.]  80  S.  W.  1094.  Aa  to 
negligence  of  motorinan  in  action  for  In- 
juries resulting  from  collision  of  two  street 
cars,  not  objectionable  as  failing  to  specify 
which  was  meant.  Galveston  City  R.  Co.  v. 
Chapman  [Tex.  Civ.  App.]  80  S.  W.  856. 
As  to  degree  of  care  required  of  carrier,  ap- 
proved. Chicago  City  R.  Co.  v.  Bundy  [111.] 
71  N.  E.  28.  Instruction  as  to  speed  of  elec- 
tric cars,  approved.  Fitch  v.  Mason  City  & 
C.  L.  T.  Co.  [Iowa]  100  N.  W.  618.  In- 
structions as  to  degree  of  care  required  o'f 
defendant,  approved.  Not  objectionable  as 
making  defendant  Insurer,  or  as  assuming 
that  defendant  was  negligent  in  not  pro- 
viding guard  for  seat.  Id.  Instruction  as  to 
liability  for  assault  on  passenger  by  em- 
ploye, approved.  Garvik  v.  Burlington,  etc., 
R.  Co.  [Iowa]  100  N.  W.  498.  Instruction  In 
regard  to  right  to  recover  if  defendant  was 
negligent  and  plaintiff  was  not,  approved. 
Matthieson  v.  Burlington,  etc.,  R.  Co.  [Iowa] 
100  N.  W.  51.  Definition  of  proximate  cause, 
approved.  Feldschnelder  v.  Chicago,  etc.,  R. 
Co.  [Wis.]  99  N.  W.  1034.  Instructions  as  to 
kind  of  care  owed  by  carrier  to  passenger 
about  to  alight  and  the  care  which  she 
should  have  exercised,  held  proper.  Hough- 
ton V.  Louisville  R.  Co.  [Ky.]  81  S.  W.  695. 
Disapproved:  In  an  action  against  a  street 
railway  company  for  personal  injuries  to  a 
passenger  who  was  thrown  down  when  the 
car  rounded  a  curve,  it  was  proper  to  re- 
fuse to  instruct  that  if  the  jury  found  that 
the  car  was  not  going  at  an  improper  speed 
they  should  find  for  defendant,  since  irregu- 
larity of  motion  might  have  caused  the  ac- 
cident. Brierly  v.  Union  R.  Co.  [R.  I.]  58  A. 
451.  Error  to  charge  that  liability  as  to 
elevators  is  same  as  other  carriers,  without 
stating  what  that  is.  Masonic  Fraternity 
Temple  Ass'n  v.  Collins  [111.]  71  N.  B.  396. 
Instruction  making  negligence  to  depend  on 
whether  room  enough  was  left  for  passen- 
gers on  platform,  and  whether  plaintiff 
could  have  discovered  obstruction  had  she 
looked,  Improper.  Matthieson  v.  Burlington, 
etc.,  R.  Co.  [Iowa]  100  N.  W.  51.  -...As  render- 
ing initial  carrier  liable  for  falTA-e  of  con- 
necting carrier  to  warm  car  furnished  by 
former,  disapproved.  Missouri,  etc.,  R.  Co. 
v.  Harrison  [Tex.]  80  S.  W.  1139.  That  it 
was  the  duty  of  the  carrier  to  provide  rea- 
sonably safe  cars  and  to  cause  them  to  bs 
operated  in  a  reasonably  safe  manner, 
erroneous.  Citizens'  R.  Co.  v.  Sinclair  [Tex. 
Civ.  App.]  81  S.  W.  329.  Instruction  in  ac- 
tion for  injuries  to  passenger  resulting  from 
starting  car  when  she  was  about  to  get 
off,  held  erroneous,  as  precluding  recovery  ■ 
unless  car  stopped  for  purpose  of  letting  off 
passengers.     Houghton   v.    Louisville   R.   Co., 
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required  of  the  carrier  in  setting  down  passengers  is  not  requisite  where  tlie  duty 
under  the  particular  facts  is  stated."  Defendant  is  entitled  to  have  the  issue  of 
proper  care  submitted  to  the  jury  in  terras.*^  An  instruction  as  to  care  due  an 
alighting  passenger  must  not  omit  element  of  notice  to  carrier  of  his  intention.^" 

Instructions  as  to  contributory  negligence^^  should  not  be  given  where  the  issue 
is  not  presented.^*  As  to  the  propriety  of  particular  instructions,  see  the  foot- 
note." 

Instructions  cured  ly  other  instructions}^ — The  instructions  are  to  be  construed 
as  a  whole/^  and  defects  may  be  so  cured.^* 


26  Ky.  L.  R.  393,  81  S.  W.  895.  Instructions 
making-  a  failure  of  the  passenger  to  exer- 
cise ordinary  care  a  bar  to  recovery,  without 
the  condition  that  it  must  have  contributed 
to  the  injury,  are  erroneous.  St.  Louis  S. 
W.  R.  Co.  V.  Cannon  [Tex.  Civ.  App.]  81  S. 
W.  778.  It  Is  error  to  submit  the  question 
of  negligence  without  instructing  as  to  what 
constitutes.  Magrane  v.  St.  Louis  &  S.  R.  Co. 
[Mo.]  81  S.  W.  1168.  An  instruction  that  the 
duty  of  the  motorman  and  conductor  is  to 
exercise  toward  passengers  the  highest  de- 
gree of  care  consistent  ■with  the  proper 
discharge  of  their  other  duties  is  erroneous. 
Poster  V.  Seattle  Eleo.  Co.  [Wash.]  76  P. 
995. 

10.  Eennlng  v.  Louisville  R.  Co.,  24  Ky.  L. 
R.  2419,  74  S.  W.  209. 

11.  Houston  Elec.  Co.  v.  Nelson  [Tex. 
Civ.  App.]    77  S.  W.  978. 

12.  Texas  Southern  R.  Co.  v.  Long  [Tex. 
Civ.  App.]    80   S.  W.   114. 

13.  See  1  Curr.  L.  492. 

14.  In  the  absence  of  plea  of  contributory 
negligence,  jury  need  not  be  Instructed  that 
issue  is  not  In  case.  Duffy  v.  St.  Louis  Tran- 
sit Co.  [Mo.  App.]  78  S.  W.  831.  Where 
plaintiff  claimed  that  she  was  shoved  from 
a  train  and  defendant  denied  that,  or  that 
she  even  fell  therefrom,  an  instruction  as  to 
contributory  negligence  is  not  justified.  Cin- 
cinnati, etc.,  R.  Co.  V.  Halcomb,  25  Ky.  L.  R. 
1444,    78   S.  W.   205. 

15.  Approved:  Shealey  v.  South  Carolina 
&  G.  R.  Co.  [S.  C]  45  S.  E.  119.  Leaving 
moving  train,  approved.  St.  Louis  S.  W.  R. 
Co.  v.  Massay  [Tex.  Civ.  App.]  76  S.  W.  585. 
Held  not  to  require  contributory  negligence 
to  be  sole  cause  of  injury.  Louisville  R.  Co. 
V.  Neglemery,  25  Ky.  L.  R.  1587,  78  S.  W. 
217.  Held  not  to  require  plaintiff  to  be  jus- 
tified in  attempting  to  escape  apparent  dan- 
ger to  be  In  imminent  danger  of  losing  his 
life  or  of  receiving  great  bodily  Injury.  Wil- 
liams V.  Galveston,  etc.,  R.  Co.  [Tex.  Civ. 
App.]  78  S.  W.  45.  Held  not  to  charge  that 
certain  facts  constituted  contributory  negli- 
gence. Id.  Held  not  to  give  undue  prom- 
inence to  defense.  Id.  Held  not  erroneous 
as  not  limiting  speed  at  which  passenger 
might  attempt  to  board  car  apparently  slow- 
ing to  receive  him,  when  evidence  showed  it 
was  moving  slowly.  Magulre  v.  St.  Louis 
Transit  Co.  [Mo.  App.]  78  S.  W.  838.  Held 
not  to  require  finding  that  plaintiff  was 
negligent  in  addition  to  fact  of  sufficient 
stop  in  order  to  relieve  defendant,  when 
plaintiff  was  injured  while  attempting  to 
board  train.  International,  etc.,  R.  Co.  v. 
Anchonda  [Tex.  Civ.  App.]  75  S.  W.  557.  In- 
struction submitting  to  the  jury  the  question 
of  whether  an  attempt  to  alight  while  the 
train  was  in  motion  necessarily  contributed  tc 
nlaintiff's   fall,   held   not   prejudicial.     Chica- 


go,   etc.,   R.   Co.   T.   Armes    [Tex.    Civ.   App.] 

74  S.  W.  77.  As  to  contributory  negligence 
of  plaintiff  in  attempting  to  leave  moving 
oar,  approved.  Denison  &  S.  R.  Co.  v.  John- 
son [Tex.  Civ.  App.]  81  S.  W.  780.  As  to 
degree  of  care  required  of  passenger,  ap- 
proved. Chicago  City  R.  Co.  v.  Bundy  [111.] 
71  N.  B.  28.  Defendant  entitled  to  Instruc- 
tion that  failure  to  stop  street  car  and  give 
plaintiff  an  opportunity  to  alight  did  not 
give  plaintiff  right  to  jump  from  moving 
car.  McDonald  v.  City  Elec.  R.  Co.  [Mich.] 
100  N.  W.   592. 

Disapproved:  That  high  care  which  a  per- 
son of  ordinary  prudence,  etc.,  places  too 
great  a  duty  on  plaintiff  as  a  charge  on  con- 
tributory negligence.  St.  John  v.  Gulf,  etc., 
R.  Co.  [Tex.  Civ.  App.]  80  S.  W.  235.  In- 
struction held  erroneous  as  directing  finding 
for  plaintiff,  unless  they  found  an  absence 
of  all  care  In  alighting  after  the  train 
started,  after  a  stop  at  her  station.  Louis- 
ville, etc.,  R.  Co.  V.  Coons,  .25  Ky.  L.  R.  509, 
76  S.  W.  45.  Particular  form  of  Instruction 
as  to  contributory  negligence  in  boarding 
train  In  motion  held  properly  refused.  In- 
ternational, etc.,  R.  Co.  V.  Anchonda  [Tex. 
Civ.  App.]  75  S.  W.  557.  Instruction  as  to 
voluntary  assumption  by  plaintiff  of  danger 
in  boarding  car  which  had  made  its  last 
regular  trip,  erroneous.  Brock  v.  St.  Louis 
Transit  Co.  [Mo.  App.]  81  S.  W.  219.  In- 
struction as  to  duty  of  carrier  to  allow  sufli- 
cient  time  to  alight  from  street  car,  and  as 
to  contributory  negligence  in  jumping  from 
moving  car,  held  misleading,  and  not  cured 
by  subsequent  instruction  as  to  contributory 
negligence.  McDonald  v.  City  Elec.  R.  Co. 
[Mich.]  100  N.  W.  592.  Instruction  making 
question  of  contributory  negligence  depend 
wholly  on  whether  plaintiff  looked  where 
she  was  stepping,  properly  refused.  Mat- 
thieson  v.  Burlington,  etc.,  R.  Co.  [Iowa]  100 
N.  W.   51. 

16.  See  1  Curr.  L.  492. 

17.  Instruction  as  to  contributory  negli- 
gence need  not  be  repeated  In  one  as  to  re- 
covery for  mental  anguish.  International, 
etc.,    R.    Co.    V.    Anchonda    [Tex.    Civ.    App.] 

75  S.  W.  557. 

IS.  Instruction  failing  to  postulate  knowl- 
edge of  relationship  before  award  of  dam- 
age for  anguish  of  plaintiff  In  being  sepa- 
rated from  her  children  by  being  thown 
from  train  while  attempting  to  board  It, 
held  cured  by  previous  instructions.  Inter- 
national, etc.,  R.  Co.  V.  Anchonda  [Tex.  Civ. 
App.]  75  S.  W.  557.  Refusal  to  give  ab- 
stract instruction  as  to  duties  concerning 
passenger  on  a  log  train  held  cured  by  other 
instructions.  Greenfield  v.  Detroit  &  M.  R. 
Co.  [Mich.]  95  N.  W.  546.  Instructions  held 
to  cover  requested  instruction  that  defend- 
ant was  not  liable  if  accident  resulted  from 
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Pakt  V.    Carkiage  of  Baggage  and  Passengers'  Efeects. 

§  33.  Bights,  duties,  and  liabilities." — ^A  contract  to  cany  a  reasonable 
amount  of  personal  baggage  is  implied  in  the  contract  of  carriage,""  but  this  im- 
plied  obligation  is  limited  to  such  articles  as  are  reasonably  required  for  the  com- 
fort or  convenience  of  the  passenger  and  his  family  having  regard  to  his  circum- 
stances, the  length  of  the  journey,  etc.,^^  and  the  carrier  may  refuse  to  carry  other 
articles  except  as  freight,""  though  there  is  a  statutory  provision  entitling  a  pas- 
senger to  a  certain  weight  of  baggage.^*  At  common  law,  there  is  no  fixed  limit 
to  the  value  of  baggage,  the  reasonableness  of  the  quantity  for  which  liability 
exists  being  for  the  jury."*  Where  no  partnership  or  special  contract  is  shown 
between  connectiag  carriers,  one  could  not  be  held  liable  for  a  loss  of  baggage  by 
the  other."'' 

§  33.  Care  of  baggage  and  effects.^" — The  general  liability  is  that  of  an  in- 
surer,"' but  where  a  passenger  does  not  intend  to  accompany  his  baggage,  the  car- 
rier is  in  the  absence  of  a  special  contract  liable  only  as  a  gratuitous  bailee,"*  though 


a  defect  In  trucks  not  discoverable  by  the 
exercise  of  the  utmost  care,  skill  and  dili- 
gence. Louisiana,  etc.,  R.  Co.  v.  Grumpier 
[C.  C.  A.]  122  F.  425.  Omission  of  contribu- 
tory negligence  idea  held  cured  by  other 
instructions.  Louisville  R.  Co.  v.  Meglemery, 
25  Ky.  L.  E.  1587,  78  S.  W.  217.  Refusal 
to  Instruct  that  if  a  passenger  had  failed  to 
exercise  the  degree  of  care  required  of  him 
while  standing  on  an  Inner  footboard,  he 
should  not  recover,  was  not  cured  by  char- 
ging that  if  he  exercised  ordinary  care  he 
could  recover.  Allen  v.  St.  Louis  Transit 
Co.  [Mo.]  81  S.  W.  1142.  Not  error  to  refuse 
charge  as  to  proximate  cause  w^hich  was 
sufficiently  covered  In  main  charge.  St. 
Louis  S.  W.  R.  Co.  V.  Burke  [Tex.  Civ.  App.] 
81  S.  W.  774.  Requested  instruction  as  to 
contributory  negligence  covered  by  that 
given.  Fitch  v.  Mason  City  &  C.  L.  T.  Co. 
[Iowa]  100  N.  W.  618.  Failure  to  charge 
what  liability  rests  on  "other  carriers"  cured 
by  Instructions  enumerating  facts  which 
must  have  been  proved.  Masonic  Fraternity 
Temple  Ass'n  v.  Collins  [111.]  71  N.  B.  396. 
As  to  care  required  In  keeping  track  in  safe 
condition  in  action  for  Injuries  due  to  derail- 
ment of  street  car  at  switch.  Any  generality 
therein  cured  by  other  Instructions.  Logan 
v.  Metropolitan  St.  R.  Co.  [Mo.]  82  S.  W.  126. 

19.     See  1  Curr.  L.  493. 

ao.  Saunders  v.  Southern  R.  Co.  [C.  C.  A.] 
128  F.  15;  Yazoo,  etc.,  R.  Co.  v.  Baldwin 
[Tenn.]  81  S.  W.  699. 

ai.  Saunders  v.  Southern  R.  Co.  [C.  C.  A.] 
128  F.  16.  The  term  baggage  cannot  be  ac- 
curately defined  since  what  It  includes  de- 
pends largely  on  the  circumstances  of  each 
particular  case.  Tazoo,  etc.,  R.  Co.  v.  Bald- 
win [Tenn.]  81  S.  W.  599.  Woman's  clothing 
and  that  of  her  children,  fancy  work,  and 
miscellaneous  ornaments,  savings  bank  and 
contents,  zither  key,  and  small  amount  of 
her  husband's  clothing,  all  In  her  trunk, 
held  baggage,  where  family  was  moving. 
Id. 

Stage  costnmcs,  scenery,  furniture,  etc.,  of 
a  traveling  theatrical  company  is  not  bag- 
gage. Saunders  v.  Southern  R.  Co.  [C.  C.  A.] 
128  F.  15.  A  woman's  je^velry  and  every 
article  pertaining  to  her  wardrobe  that  may 
be  necessary  or  convenient  to  her  traveling 
is  baggage.  Galveston,  etc.,  R.  Co.  v.  Fales 
[Tex.     Civ.    App.1     77     S,    W.    234.     Whether 


heavy  printer  clothlngr  Is  proper  baggage  on 
short  trip  In  summer  is  for  the  jury.  Mo., 
etc.,  R.  Co.  V.  Meek  [Tex.  Civ.  App.]  75  S.  W. 
317.  Whether  meclianlc's  tools  were  proper 
baggage  held  for  Jury.  Id.  Honseliald 
soods  and  articles  that  generally  go  as 
freight  such  as  bedding,  lamps,  dishes,  etc., 
when  family  is  moving  from  one  state  to 
another,  are  not  ordinarily  Included,  where 
the  carrier  has  no  notice  that  they  are  being 
transported.  Tazoo,  etc.,  R.  Co.  v.  Baldwin 
[Tenn.]    81   S.  W.   599. 

22.  Saunders  v.  Southern  R.  Co.  [C.  C.  A.] 
128  F.  15.  The  fact  that  the  manager  of  a 
theatrical  troupe  bought  a  ticket  for  'eigh- 
teen Instead  of  the  fourteen  persons  he  ex- 
pected to  carry  does  not  Imply  any  agree- 
ment in  respect  to  free  carriage  of  articles 
not   proper    baggage.     Id. 

23.  Wilson's  Rev.  &  Ann.  St.  1903,  5§  708, 
709,  does  not  cover  butcher's  tools  to  be 
used  in  starting  in  business.  Choctaw,  etc., 
R.  Co.  V.  Zwirtz,  13  Okl.  411,  73  P.  941. 

24.  Galveston,  etc.,  R.  Co.  v.  Fales  [Tex. 
Civ.  App.]    77   S.  W.   234. 

25.  No  evidence  that  the  second  had  ever 
received  it  from  the  initial  carrier.  Romero 
v.   McKernan,   88   N.   T.   S.   365. 

26.  Steamship  held  liable  for  baggage 
thrown  overboard  by  officer.  De  Felice  v. 
Compagnie  Francaise  De  Navigation,  83  App. 
Div.  73,  82  N.  T.  S.   552.     See  1  Curr.  L.   493. 

27.  Saunders  v.  Southern  R.  Co.  [C.  C.  A.] 
128  P.  15.  The  carrier  Is  liable  for  hand 
baggage  taken  Into  a  Pullman  car  as  an  in- 
surer unless  the  passenger  In  same  denies 
the  custody  of  the  employes.  Nashville,  etc., 
R.  Co.  V.  mile  [Tenn.]  78  S.  W.  1055.  A 
carrier  received  a  trunk  from  an  express- 
man, but  when  the  passenger  wished  to 
check  it  It  could  not  be  found.  The  baggage 
man  gave  her  a  check  and  told  her  it  would 
be  forwarded.  Held,  the  company's  relation 
was  that  of  carrier  not  warehouseman.  Wil- 
liams V.  Central  R.  Co.,  93  App.  Dlv.  582, 
88  N.   T.   S.   434. 

B8.  Such  liability  exists  where  the  bag- 
gage is  checked  in  the  ordinary  way  in  the 
expectation  that  it  will  be  accompanied  by 
the  owner.  Wood  v.  Me.  Cent.  R.  Co.,  98 
Me.  98,  56  A.  457.  Where  the  carrier  Is  a 
mere  gratuitous  bailee,  it  is  not  liable  for 
theft  from  a  trunk  deposited  in  an  ordinarily 
constructed    baggage    room    with    the    doorg 
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a  husband  may  join  with  his  wife  in  suing  on  the  general  liability  as  to  her  bag- 
gage though  not  himself  a  passenger.^' 

The  fact  that  baggage  given  Pullman  porter  is  not  returned  shows  negli- 
gence,'" but  as  to  hand  luggage  taken  into  a  day  coach,  the  carrier  is  not  an  in- 
surer.^^ 

The  passenger  need  not  inform  carrier  at  time  of  delivery  to  it,  of  the  spe- 
cific articles  contained  in  baggage,^^  but  must  exercise  good  faith  to  impose  liability 
for  unusual  or  improper  articles.''  The  carrier  is  not  liable  as  bailee  for  storage 
of  articles  improperly  shipped  as  baggage.** 

§  34.  Limitation  of  liability.^^ — The  carrier  may  contract  for  a  reasonable 
limitation  of  its  common-law  liability  for  loss  or  damage  to  baggage  not  resulting 
from  its  negligence,'"  or,  as  a  condition,  a  free  pass  may  require  the  passenger 
to  assume  all  risk  as  to  baggage,"  but  a  statute  permitting  limitation  does  not 
apply  to  baggage  lost  by  theft  at  the  station  of  departure  before  the  passenger  had 
an  opportunity  to  cheek  it." 

A  statute  prohibiting  limitation  of  common-law  liability  for  property  is  ap- 
plicable to  interstate  shipments.'*  A  contract  in  general  terms  will  be  construed 
consistently  with  law  not  to  release  liability  for  negligence.*"  The  passenger  must 
consent  to  a  limitation  of  liability,*^  and  must  have  notice  in  such  a  way  as  to 
afford  an  opportunity  for  acceptance  or  rejection." 


and  windows  secured  In  the  ordinary  man- 
ner.    Id. 

29.  Yazoo,  etc.,  R.  Co.  v.  Baldwin  [Tenn.] 
81   S.  W.   599. 

NOT£].  Liability  for  baggrage  not  accom- 
panied by  paBsenseri  It  was  recently  held 
in  Michigan  that  one  who  purchases  a  rail- 
road ticket  for  the  sole  purpose  of  checking 
his  baggage  upon  It,  with  no  intention  of 
becoming  a  passenger  on  the  train,  can  hold 
the  carrier  liable  only  as  a  gratuitous  bailee 
of  the  baggage,  and  cannot  recover  in  case 
it  is  stolen  from  the  baggage  room,  unless 
the  carrier  is  guilty  of  gross  negligence. 
Marshall  v.  Pontiac,  etc.,  R.  Co.,  126  Mich. 
4B,  55  L.  R.  A.  650.  Says  the  writer  of  a 
note-  to  this  case  in  the  L.  R.  A.:  "The  de- 
cision is  *  •  •  unexpected  and  •  •  • 
much  at  variance  ■with  the  common  supposi- 
tion Ihat  the  carrier  accepts  liability  for  a 
trunk  when  it  accepts  it  as  baggage  and 
regularly  checks  It  upon  a  valid  ticket,  with- 
out regard  to  the  owner's  transportation  on 
the  same  train."  The  writer  claims  that  the 
authorities  most  nearly  in  point  are  clearly 
opposed  to  the  decision  in  the  Michigan 
case  and  go  far  to  support  the  contrary 
doctrine.  Among  the  cases  cited  by  him  are: 
Beers  v.  Boston,  etc.,  R.  Co.,  67  Conn.  417, 
34  A.  541,  32  L.  R.  A.  535;  Fairfax  v.  New 
York,  etc.,  R.  Co.,  73  N.  T.  167,  29  Am. 
Rep.  119;  Warner  v.  Burlington,  etc.,  R.  Co., 
22  Iowa,  166,  92  Am.  Dec.  389;  Black  v. 
The  Trent,  18  La.  Ann.  664.  Two  cases  cited 
by  the  court  in  the  Michigan  decision  are 
said  not  to  support  that  decision:  The 
Elvira  Harbeck,  2  Blatchf.  336,  Fed.  Cas. 
No.  4,424  and  Wilson  v.  Grand  Trunk  R.  Co., 
E6  Me.  60,  96  Am.  Dec.  435  and  57  Me.  138, 
2  Am.  Rep.  26.  "The  reason  of  the  matter 
seems  very  clear,  in  view  of  the  modern  de- 
velopment of  baggage  transportation  In  this 
country.  •  •  *  Baggage  is  checked  when 
taken  into  the  carrier's  possession  and  kept 
in  the  carrier's  exclusive  custody  and  control 
until    it    reaches"    its    destination.     Carriers 


frequently  refuse  to  carry  baggage  on  cer- 
tain trains.  There  seems  to  be  no  reason 
for  requiring  the  owner  of  a  ticket  to  get 
upon  the  train  which  carries  his  baggage, 
since  he  has  no  control  over  It.  The  writer 
concludes  that  both  reason,  based  on  modern 
transportation  methods,  and  authority  are 
contrary  to  the  Michigan  decision.  See  case 
and   note   In   [Mich.]    55   L.   R.   A.   650. 

30.  Umbrella.  Irving  v.  Pullman  Co.,  84 
N.  T.  S.  248.-  Where  a  porter  told  a  passen- 
ger he  could  safely  leave  his  baggage  In 
his  berth,  and  It  was  stolen  while  he  was 
absent,  evidence  held  for  the  jury  as  to  the 
negligence  of  the  carrier.  Arthur  v.  Pull- 
man Co.,   88   N.    Y.   S.    981. 

31.  Nashville,  etc.,  R.  Co.  v.  Llllie  [Tenn.] 
78  S.  W.  1055. 

32.  Galveston,  etc.,  R.  Co.  v.  Fales  [Tex. 
Civ.  App.]   77  S.  W.  234. 

33.  Liability  exists  for  merchandise  ac- 
cepted with  notice  and  ■without  deception. 
Saunders  v.  Southern  R.  Co.  [C.  C,  A.]  128 
F.  15. 

34.  Liability  as  warehouseman  is  not 
greater  than  that  as  carrier.  Mo.,  etc.,  R. 
Co.   v.   Meek   [Tex.   Civ.  App.]   76   S.   W.    317. 

35.  See  1   Curr.  L.   494. 

36.  Saunders  v.  Southern  R.  Co.  [C.  C.  A.] 
128  F.  15.  Passenger  held  bound  by  limita- 
tion printed  on  excursion  ticket.  Jacobs  v. 
Central  R.  Co.,  208  Pa.  535,  57  A.  982.  Limi- 
tation of  carrier's  liability  for  loss  of  a 
passenger's  baggage  to  150  pounds  at  $1  a 
pound,  unless  special  agreement  be  made, 
held    reasonable.     Id.     See   1   Curr.   L.    494. 

37.  Holly  v.  Southern  R.  Co.  [Ga.]  47  S. 
E.   188. 

39.  Williams  v.  Central  R.  Co.,  93  App. 
Dlv.  582,   88  N.  Y.  S.  434. 

39.  Limitation  of  liability  for  baggage  to 
$100  held  invalid  where  loss  occurred  on 
initial  line.  Galveston,  etc.,  R.  Co,  v.  Fales 
[Tex.  Civ.  App.]   77  S.  W.   234. 

40.  Saunders  v.  Southern  R.  Co.  [C.  C.  A.] 
128  F.  15.     Limitation  in  amount  does  not  ap- 
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§  35.  Damages.*' — The  measure  of  damages  is  the  value  of  baggage  at  des- 
tination and  not  at  point  of  connection.**  The  value  of  wearing  apparel  and  ar- 
ticles of  daily  use  is  not  governed  by  market  value.*" 

§  36.  Remedies  and  procedure.*^ — ^Where  delivery  in  good  condition  to  the 
first  carrier  is  shown,  it  is  presumed  to  continue  while  in  his  possession  and  liability 
is  imposed  on  the  succeeding  carrier.*'  A  derailment  causing  damage  raises  a 
presumption  of  negligence.** 

CASE,  ACTION  ON. 

Case  lies  for  consequential  injuries  resulting  indirectly  from  a  wrongful  act,^ 
as  for  injuries  resulting  from  negligence,'  or  for  wrongful  act  committed  by  one's 
servant  without  his  orders  for  which  he  as  principal  is  responsible.' 

PlaintifE  must  declare  on  a  wrong  and  not  on  a  promise.*  A  count  in  tres- 
pass cannot  be  joined  in  an  action  brought  in  case."  A  release  may  be  proved 
under  the  general  issue,  though  made  after  issue  joined.* 

CATTSESOF  ACTION  AND  DEFENSES. 

This  article  deals  only  with  abstract  and  fundamental  principles.  The  specific 
applications  of  the  rules  governing  the  joinder  and  splitting  of  causes  are  pertinent 
to  Pleading,'  the  joinder  of  parties  to  Parties,'  and  the  consolidation  and  severance 
of  trials  to  Trial.® 

Eelatively  to  the  law  of  pleading,  a  cause  of  action  is  some  particular  right 
of  the  plaintiff  against  the  defendant,  together  with  some  definite  violation  of 
that  right,"  and  is  for  the  purposes  of  the  suit,  whatever  the  plaintiff  declares  it 
to  be  iu  his  pleadings.^^     The  "gist  of  the  action"  is  the  cause  far  which  the 


ply  to  loss  by  negligence  unless  so  stated. 
Te-n-es  v.  North  German  Lloyd  S.  S.  Co.,  89 
App.  Blv.  148,  85  N.  T.  S.  994. 

41.  Assent  Is  not  shown  -when  emigrant  is 
given  receipt  containing  limitation  in  lan- 
guage she  does  not  understand.  Bngberman 
V.  North  German  Lloyd  S.  S.  Co.,  84  N.  Y.  S. 
201.  Acceptance  of  special  contract  as  re- 
ceipt without  knowledge  of  limitations  does 
not  limit.  Valuation  of  baggage.  Malone  v. 
Metropolitan  Exp.  Co.,   86  N.  T.   S.   1039. 

42.  Where  a  theatrical  advance  agent  is 
informed  that  a  ticket  purchased  by  him 
entitles  free  carriage  of  scenery,  etc.,  and 
has  no  knowledge  of  conditions  as  to  limita- 
tion of  liability,  such  conditions  cannot  be 
Imposed  as  a  condition  to  carriage  without  a 
new  consideration.  Knowledge  of  a  property 
man  cannot  be  imputed  to  him.  Question 
of  assent  held  for  jury.  Saunders  v.  South- 
ern R.  Co.  [C.  C.  A.]  128  P.  15.  Evidence 
as  to  whether  a  notice  limiting  liability  for 
loss  of  baggage  had  been  conspicuously  post- 
ed, held  for  the  jury.  Williams  v.  Central 
R.  Co.,  93  App.  Div.  682,  88  N.  T.  S.  434. 
Where  plaintiff  neither  read  the  receipt  nor 
had  his  attention  called  to  it  he  is  not 
bound.  Strong  v.  Long  Island  R.  Co.,  86  N. 
Y.  S.  911.  In  the  absence  of  proof  to  the 
contrary,  the  presumption  is  that  one  who 
purchases  a  ticket  reads  It.  Limitation  of 
liability  for  baggage.  Jacobs  v.  Central  R. 
Co.,  208  Pa.  535,  57  A.   982. 

43.  See  article  Damages,  1  Curr.  L.  833. 

44.  45.  Galveston,  etc.,  R.  Co.  v.  Fales 
[Tex.  Civ.  App.]    77  S.  W.    234. 


4A.     See  1  Curr.  L.  495. 

47.  Baggage.  Evidence  held  not  to  over- 
come presumption.  Strong  v.  Long  Island 
R.  Co.,  86  N.  Y.  S.  911. 

48.  Instruction  for  loss  of  baggage  held 
erroneous  as  making  fact  of  wreck  conclu- 
sive as  to  liability.  Galveston,  etc.,  R.  Co. 
V.  Fales   [Tex.  Civ.  App.]   77   S.  W.  234. 

I.  One  deprived  of  his  possession  by  acts 
tending  to  inspire  one  with  apprehension  of 
violence.  His  camp  outfit  destroyed.  Elsele 
V.  Oddie,  128  P.  941. 

Z.  Case  lies  against  the  master  of  an  as- 
saulting servant  when  the  master  was  mere- 
ly negligent;  trespass  lies  if  he  directed  the 
assault.  Smith  v.  Rhode  Island  Co.  [R.  I.] 
57   A.    1056. 

3.  Smith  V.  Rhode  Island  Co.  [R.  I.]  57 
A.    1056. 

4.  A  declaration  for  "unskillfully  and 
negligently"  doing  what  was  "undertaken" 
sounds  in  case  and  not  assumpsit.  Mullln  v. 
Flanders,  73  Vt.   95,  50  A.  813. 

5.  Smith  V.  Rhode  Island  Co.  [R.  L]  67  A. 
1056. 

6.  Papke  v.  Hammond  Co.,  192  111.  631,  61 
N.  E.   910. 

7.  See    2   Curr.    L.    1178. 

8.  See    2   Curr.   L.    1092. 

9.  See  2  Curr.  L.  1907. 

10.  City  of  Columbus  v.  Anglln  [Ga.]  48 
S.  E.  318;  Fogarty  v.  Southern  Pac.  Co.,  123 
P.   973. 

II.  Fogarty  v.  Southern  Pac.  Co.,  123  F. 
973;  Eisele  v.  Oddie,  128  P.  941;  Penoyer  v. 
People,  105  111.   App.   481. 
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action  lies."  A  legal  right  in  plaintiff,"  and  a  violation  of  that  right"  are  essen- 
tial. The  omission  of  a  duty  does  not  constitute  the  foundation  of  an  action 
unless  it  results  in  injury  to  one  for  whose  protection  the  duty  was  imposed.^^ 
Abstract  questions  of  law  cannot  be  made  the  subject  of  litigation.^^ 

To  maintain  an  action  for  the  use  of  another,  there  must  be  a  legal  right 
of  action  in  the  party  bringing  suit.^' 

The  same  legal  right  may  be  violated  more  than  once,  and  each  violation  may 
give  rise  to  a  new  and  distinct  cause  of  action.^'  A  wrong,  in  a  legal  sense,  is 
a  violation  of  only  one  right,^°  and  from  a  single  vrrong  but  one  cause  of  action 
can  arise.^°  AU  of  a  series  of  acts  having  in  view  the  consummation  of  a  single 
fraudulent  purpose,  being  parts  of  one  subject-matter,  which  is  the  primary  sub- 
ject of  the  action  or  an  incidental  part  of  a  subject  of  controversy,  may  be  brought 
into  a  single  action  for  adjudication.''^  In  some  states,  certain  crimes  give  rise  to 
two  statutory  actions,  one  the  criminal  action,  the  other  a  civil  action  for  a  pen- 
alty.^* A  person  having  a  legal  right  needing  judicial  enforcement  or  judicial 
protection  is  entitled  to  be  accorded  a  legal  remedy.^' 

Causes  of  action  are  ex  contractu^*  or  ex  delicto.^"  Whether  a  cause  of  action 
is  one  arising  out  of  contract  or  by  a  tort  becomes  material  in  applying  certain 
remedies.*' 

Defenses." — One  possessing  a  right  may  enforce  it  notwithstanding  his  mo- 
tive,"* but  the  court  will  refuse  to  hear  collusive  suits.""  The  question  of  collu- 
sion will  not  generally  be  determined  on  demurrer.'"  Prematurity  in  bringing  the 
action  is  a  defense.'^    That  others  are  liable  or  culpable  with  defendant  is  no 


la.     Penoyer  v.  People,  lOB  111.  App.  481. 

13.  Legal  title  to  a  promissory  note  Is 
sufficient,  though  such  owner  has  no  bene- 
ficial Interest.  Manley  v.  Park  [Kan.]  75  P. 
557. 

A  prlTate  citizen  cannot  In  a  civil  action 
try  the  issue  as  to  whether  or  not  a  cor- 
poration Is  violating  the  law.  MacGlnnlss 
V.  Boston  &  M.  Consol.  C.  &  S.  Mln.  Co. 
[Mont.]  75  P.  89.  Private  citizen  cannot 
challenge  validity  of  ordinance  unless  he 
shows  some  Injury  peculiar  to  himself.  lin- 
ger V.  Panwood  Tp.,  69  N.  J.  Law,  548,  55  A. 
42.  Cannot  enjoin  public  Improvements 
without  special  Injury  being  shown.  Ray 
V.  Colby  [Neb.]  97  N.  "W.  591.  See  1  Curr. 
L.   496,  n.   30. 

14.  City  of  Columbus  v.  Anglln  [Ga.]  48 
S.  E.  318. 

15.  Erie  B.  Co.  v.  McCormlok  [Ohio]  68 
N.  B.  571.  Declaration  must  show  such  duty. 
Hortenstlne  v.  Virginia-Carolina  E.  Co.  [Va.] 
47    S.    B.    996. 

16.  Where,  before  trial  in  a  suit  to  re- 
form an  Instrument,  the  parties  executed  a 
contract  embodying  the  provisions  sought  to 
be  Inserted,  there  is  no  occasion  for  the 
court  to  act.  Daugherty  v.  Curtis  [Iowa] 
97  N.  W.  67.  A  controversy  is  settled  by  a 
conveyance  to  one  who  effects  a  settlement 
pending  appeal,  agreeing  that  It  shall  not 
be  affected  by  the  appeal.  Wedekind  v.  Bell, 
26  Nev.  395,  69  P.  612.  See  1  Curr.  L.  496, 
n.  31. 

17.  State  V.  Bank  of  Quitman,  117  Ga,  849, 
45  S.  E.   236. 

18.  City-  of  Columbus  v.  Anglln  [Ga,]  48 
S.  E.  318.  A  single  transaction  causing  one 
item  of  damage  is  a  single  cause  of  action. 
Otoe  County  v.  Dorman  [Neb.]  98  N.  W. 
1064. 

19.  The   same    act  may  violate   any   num- 


ber of  rights,  but  each  such  violation  would 
constitute  a  different  wrong.  A  single 
wrong  may,  however,  be  composed  of  nu- 
merous elements  and  shown  by  various  facts. 
City  of  Columbus  v.  Anglln  [Ga.]  48  S.  E. 
318. 

20.  City  of  Columbus  v.  Anglln  [Ga.]  48 
S.  B.  318;  Otoe  County  v.  Dorman  [Neb.]  98 
N.  W.  1064;  Pakas  v.  Hollingshead,  42  Misc. 
287,  86  N.  T.   S.  560. 

21.  Harrlgan  v.  Gilchrist  [Wis.]  99  N.  W. 
909. 

22.  One  is  barred  by  limitations,  though 
the  other  be  commenced  before.  Com.  v. 
Blklns,  25  Ky.  L.  R.  485,  76  S.  W.  25. 

23.  Citizens'  Bank  v.  Marr,  111  La.  601, 
35   So.   780. 

24.  An  employer  falling  to  provide  medi- 
cal attendance  for  an  employe  as  promised, 
the  cause  of  action  Is  for  breach  of  con- 
tract. Galveston,  H.  &  S.  A,  R.  Co.  v.  Hen- 
nigan   [Tex.  Clv.  App.]   76  S.  W.   452. 

25.  Failure  of  railway  ticket  agent  to  cor- 
rectly punch  plaintiff's  ticket  gives  rise  to 
a  cause  of  action  ex  contractu,  while  eject- 
ment from  train  by  reason  of  such  wrong 
ticket  gives  rise  to  one  In  tort.  Southern 
R.  Co.  V.  Bunnell  [Ala.]  36  So.  380. 

26.  For  examples,  see  Assumpsit,  1  Curr. 
L.  236.  Also  to  determine  whether  attach- 
ment will  Issue  as  on  a  claim  "arising  out 
of  contract,"  see  Attachment,  1  Curr.  L.  239. 

27.  See   1   Curr.   L.    496. 

28.  MacGlnnlss  v.  Boston  &  M.  Consol. 
C.  &  S.  Mln.  Co.  [Mont.]  75  P.  89.  See  1 
Curr.   L.   496,   n.   38. 

29.  A  collusive  suit  will  be  dismissed  by 
the  court  suo  motu.  Robinson  v.  Lee,  122  F. 
1010. 

30.  Mills  V.  Chicago,  127  F.  731.  See  1 
Curr.   L.    497,   n.    47. 

31.  Action  brought  for  breach  of  lease  be- 
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defense.'*  In  an  action  for  a  ioint  tort,  a  separate  defense  may  defeat  a  joint 
recovery.*'  In  matter  of  substance,  the  distinction  between  legal  and  equitable 
defenses  is  preserved.'*  An  agreement  of  warranty  independent  of  a  complete 
written  agreement  can  only  be  availed  of  by  way  of  counterclaim." 


CEMETERIES. 

Public  control.^' — Cemeteries  are  subject  to  regulation  or  suppression  by  the 
exercise  of  the  police  power." 

Acquisition  of  land  for  cemetery  purposes.'^ — Cemeteries  are  among  the  pur- 
poses for  which  land  may  be  dedicated  in  the  United  States,'®  and  no  particular 
form  or  ceremony  is  necessary  to  such  dedication.**  The  legislature  may  lawfully 
condemn  land  for  a  public  burial  ground,  to  be  maintained  by  a  public  or  private 
corporation  or  voluntary  association  j*"^  but  private  use  of  land  by  a  private  cor- 
poration, though  it  may  be  in  a  sense  a  public  convenience  and  necessity,  is  not 
strictly  a  public  use  justifying  condemnation  of  land  for  the  purpose.**  The  legis- 
lature may  authorize  one  cemetery  association  to  take  land  already  owned  by  an- 
other association,  providing  the  latter  has  condemned  or  appropriated  the  land 
for  the  purpose  of  preventing  its  use  for  the  public  purpose,  and  not  to  carry  out 
the  avowed  purposes  of  its  organization.*'  A  provision  in  a  grant  to  a  municipal- 
ity that  the  land  is  to  be  used  forever  as  a  public  burial  place  will  not  be  construed 
iis  a  condition  subsequent  unless  there  is  a  provision  for  re-entry  or  reversion  to 
the.  grantors  or  their  heirs  or  representatives.**  The  city  of  Denver,  Colo.,  ac- 
quired an  absolute,  alienable  title  to  land,  under  a  patent  to  its  mayor  in  trust. 


fore  date  of  Its  taking  effect  Nellsen  v. 
Mayer,  85  N.  T.  S.  1069.  An  action  for  fraud 
in  the  sale  of  property  does  not  arise  until 
the  property  Is  purchased.  Hutchinson  v. 
Young,  87  N.  T.  S.  678.  Damages  subse- 
quent to  bringing  the  action  cannot  be  re- 
covered. Jones  V.  Kramer  &  Bros.  Co.,  133 
N.  C.  446,  45  S.  E.  827.  The  commencement 
of  an  action  is  a  sufficient  demand  for  the 
amount  of  the  claim.  Hopkins  v.  Interna- 
tional Dumber  Co.,  33  Wash.  181,  73  P.  1113. 
See  1  Curr.  L.  497,  n.  46. 

32.  City  of  Kewanee  v.  Otley,  204  III.  402, 
68  N.  E.    388. 

33.  Fogarty  v.  Southern  Pac.  Co.,  123  F. 
973. 

34.  The  defense  of  purchaser  for  a  valua- 
ble consideration  without  notice  Is  always 
equitable  in  Its  nature.  Maxwell  v.  Foster 
[S.  C]  45  S.  B.  927.  One  cannot  base  an 
equitable  defense  on  a  contract  which  he 
has  failed  to  perform.  Howard  v.  Hewitt, 
139   Cal.  614,  73  P.  414. 

35.  Atwater  v.  Orford  Copper  Co.,  86  N. 
r.   S.   426. 

36.  See  1  Curr.  Z..  497. 

37.  Ordinance  prohibiting  burials  within 
city  or  county  of  San  Francisco  valid,  and 
not  In  conflict  with  certain  other  statutes. 
Odd  Fellows'  Cemetery  Ass'n  v.  San  Fran- 
jisoo,   140  Cal.   226,   73  P.   987. 

38.  See  1  Curr.  L.  497. 

SO.     Wormley  v.  Wormley,  207  111.   411,   69 

N-  E.  865.  ^  ,      ,  , 

40.  Express  setting  apart  of  land  for  such 
purpose,  staking  out  land  and  permitting 
burials  therein,  and  notorious  use  for  20 
years  cited  as  examples  of  dedications.  In 
case  at  bar,  the  cemetery  was  recognized  as 
such  over  50  years  and  owner  and  relatives 
dad  used  It  for  burial  purposes.     Held  a  ded- 


ication. Wormley  v.  Wormley,  207  111.  411, 
69  N.  E.  865.  A  church  which  allowed  mem- 
bers to  bury  their  dead  on  its  lot  for  twenty 
years,  the  church  officers  exercising  general 
oversight  and  control,  dedicated  such  part 
of  its  lot  for  burial  purposes.  Little  v. 
Presbyterian  Church   [S.   C]   47   S.   E.   974. 

41.  Use  as  public  burial  ground  a  public 
use.  Starr  Burying  Ground  Ass'n  v.  North 
Lane  Cemetery  Ass'n   [Conn.]    58  A.   467. 

42.  Starr  Burying  Ground  Ass'n  v.  North 
Lane   Cemetery  Ass'n   [Conn.]   58   A.   467. 

43.  Starr  Burying  Ground  Ass'n  v.  Nortji 
Lane  Cemetery  Ass'n  [Conn.]  58  A.  467. 
13  Sp.  Laws  Conn.  p.  321  authorized  plaintiff 
association  to  apply  for  condemnation  of  so 
much  of  the  land  owned  by  defendant  asso- 
ciation as  the  superior  court  should  deem 
necessary,  providing  it  was  first  found  that 
defendant  association  was  organized  to  pre- 
vent plaintiff's  acquisition  of  the  land,  and 
not  to  carry  out  its  declared  purpose  to  use 
the  land  as  a  public  cemetery.  It  was  held 
that  the  special  law  did  not  violate  the 
provisions  of  the  declaration  of  rights  pro- 
hibiting monopolies  and  gratuities  or  se- 
curing equality  before  the  law;  that  the  law 
required  all  the  steps  essential  to  due  proc- 
ess of  law;  that  the  grantor  of  defendant 
association  was  not  a  necessary  party  to 
such  condemnation  proceedings;  that  the  law 
did  not  provide  a  forfeiture  of  defendant's 
corporate  franchise;  and  the  law  was  valid. 
Id. 

44.  Intention  must  be  clear  that  land  was 
to  be  used  literally  In  perpetuity  for  burial 
purposes  only.  Thornton  v.  Natchez  [C.  C. 
A.]  129  F.  84.  Representatives  barred  by. 
laches  from  maintaining  action  for  recovery 
of  lands  granted  for  burial  ground  and  con- 
verted Into  park.     Id. 
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authorized  by  act  of  Congress,  which  provided  that  the  land  was  to  be  held  and 
used  for  a  burial  place.*" 

Under  a  law  authorizing  the  board  of  health  of  a  township  to  purchase  land 
for  cemetery  purposes  and  hold  it  in  trust  for  the  township,  the  township  is  a 
proper  party  in  a  suit  to  enforce  rights  arising  from  the  holding  of  such  prop- 
erty.'" 

Bights  of  lot  owners;  trespass." — The  owner  of  a  burial  lot  in  a  public  cem- 
etery, with  exclusive  right  of  burial  therein,  has  no  title  to  the  soil,  but  only  a 
mere  easement  or  license,*'  but  when  a  cemetery  association  or  church  sells  par- 
ticular lots  in  a  cemetery,  the  purchaser  becomes  the  owner  of  the  soil,*'  and 
his  right  to  its  possession  protects  interments  made  by  him  from  disturbance.^" 
The  public  may  confirm  a  parol  grant  by  ordinance,'^^  and  thereafter  cannot  con- 
vey to  another  nor  disturb  the  first  grantor's  possession.  If  it  attempts  to  con- 
vey the  lots  to  others,  who  have  notice  of  the  first  grantee's  possession,  they,  dis- 
turbing his  possession,  are  mere  trespassers.^''  Equity  will  enjoin  the  owner  of 
land  from  defacing  or  meddling  with  graves  on  land  dedicated  to  the  public  for 
burial  purposes  at  the  suit  of  any  person  having  deceased  relatives  or  friends 
buried  therein.^' 

Acts  of  trespass  in  cemeteries  is  made  a  penal  offense  in  Texas."* 

Cemetery  associations." — An  exemption  of  cemetery  corporations  from  the 
general  laws  relating  to  liability  for  corporate  debts  will  not  relieve  stockholders 
from  liability  for  their  unpaid  stock,  when  there  are  no  corporate  assets."' 

CEBTStTS  AlTD  STATISTICS. 

Censtis." — Courts  will  take  judicial  notice  of  the  population  of  a  county  as 
shown  by  the  United  States  census."'  A  trifling  omission  in  a  census  in  proceed- 
ings to  incorporate  a  town  will  be  disregarded,"  and  the  use  of  initials  for  Chris- 
tian names  in  the  enumerating  list  will  not  vitiate  such  census. "'  An  assessor's 
census  of  a  town  and  a  school  census  of  the  entire  school  district,  including  the 
town  and  some  adjacent  territory,  is  a  sufficient  compliance  with  an  act  requiring 
a  school  census  before  an  election  to  issue  waterworks  bonds. '^ 

Statistics.^" — ^The  title  "An  act  to  provide  for  the  registration  of  marriages, 


45.  Wrlsht  ▼.  Morgan,  191  U.  S.  56,  24  3. 
Ct.    6. 

46.  Board  may  be  joined  by  amendment 
on  timely  objection.  Oneida  Tp.  v.  Allen 
[Mich.]  100  N.  W.  441.  Land  dedicated  as  an 
approach  to  a  cemetery  held  to  be  subject 
to  an  easement  in  original  owner  and  gran- 
tee.    Id. 

47.  See  1  Curr.  L.  498,  499,  n.  71-75,  80, 
85. 

48.  He  cannot  maintain  ejectment.  Stew- 
art V.  Garrett.  119  Ga.  386,  46  S.  E.  427. 

49.  50.  Little  v.  Presbyterian  Church  [S. 
C]    47  S.  E.   974. 

61.  Where  one,  under  parol  grant,  enters 
into  possession  of  burial  lots  in  the  free  part 
of  a  public  cemetery,  and  the  city  after- 
wards quits  his  possession  by  ordinance, 
any  disturbance  of  such  possession  by  the 
city  Is  unlawful.  Wilkinson  v.  Strickland 
[Miss.]    35  So.   177.  ,   „,.  „ 

52.  Wilkinson  v.  Strickland  [Miss.]  35  So. 

177 

53.  Wormley  v.  Wormley,   207  111.  411,  69 

N    E.   865.  ,       , 

54.  The  word  "wrongfully"  must  be  In- 
cluded   in    instructions    on    the    elements    of 


the  offense,  and  court  should  Instruct  on 
meaning  of  "Inclosure"  when  requested,  the 
statute  applying  to  Inclosed  graveyards  only. 
Bird  V.  State  [Tex.  Cr.  App.]   79  S.  W.  25. 

65.     See  1  Curr.  L.  497. 

50.  A  statute  exempting  proprietors  of 
burying  grounds  from  the  laws  providing 
for  chancery  proceedings  against  officers 
and  property  of  corporations  held  not  to  ap- 
ply to  stockholders  In  a  cemetery  corpora- 
tion. Little  Co.  V,  Woodward  Ave.  Cemetery 
Ass'n  [Mich.]   97  N.  W.   682. 

57.  See  1  Curr.  L.   499. 

58.  W^hitley  County  Com'rs  v.  Garty,  161 
Ind.   464,   68  N.  E.  1012. 

59.  Failure  to  list  the  head  of  one  family 
of  three  in  a  population  of  1,131,  substantial 
compliance,  even  though  statute  be  deemed 
mandatory.  Stembel  v.  Bell,  161  Ind.  323,  68 
N.  E.   589. 

60.  Stembel  v.  BeU,  161  Ind.  323,  68  N.  E. 
589. 

61.  Act  of  March  4,  1898,  c.  35,  i  1  (30 
Stat.  252).  Ter.  v.  Whitehall  tOkl.]  76  P. 
148. 

62.  See  1  Curr.  L.  499. 
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births  and  deaths"  is  sufficient  to  warrant  the  inclusion  in  the  act  of  provisions 
requiring  physicians  to  keep  a  record  of  and  report  births  or  deaths  at  which  they 
attend  professionally."'  Statutes  requiring  such  records  and  reports  are  within 
the  police  power,"*  and  are  not  unconstitutional  because  not  providing  for  com- 
pensation to  the  physicians.""  An  indictment  against  a  physician  for  failing  to 
comply  with  such  a  statute  must  allege  that  he  was  a  practicing  physician  during 
the  period  for  which  it  is  alleged  he  did  not  do  his  duty,""  and  that  he  attended 
professionally  at  births  or  deaths.*'  An  act  requiring  a  record  of  marriages  and 
births  to  be  kept  and  a  report  thereof  to  be  made  within  ten  days,  on  penalty  of 
a  fine  of  $100,  is  penal  in  nature  and  cannot  be  enlarged  by  judicial  construc- 
tion."* Mailing  a  birth  notice  is  a  sufficient  compliance  with  a  provision  requir- 
ing report  of  births  by  physicians  assisting  therein  professionally."'  The  super- 
intendent of  state  prisons  cannot  be  compelled  by  mandamus  to  return  photo- 
graphs and  Bertillon  measurements  of  a  prisoner,  though  the  conviction  is  subse- 
quently reversed  and  he  is  acquitted.'"  By  statiite  in  Vermont,  no  public  recor' 
of  births,  marriages  or  deaths,  required  by  law  to  be  kept,  nor  any  certified  copy 
thereof,  is  competent  to  prove  any  fact  stated  therein,  except  the  fact  of  birth, 
marriage  or  death,'^ 

CERTI0RAB,I.7» 


3  1.  Jfatnre,  Occasion  and  Propriety  of  the 
Remedy  (687).  AnclUary  Certiorari  (670). 
Prerogative  Writ    (670). 

§  2.    Rlsbt   to    Certiorari;    Parties    (O70). 

§  3.  Procedure  for  Writ;  AVrit,  Service 
and  Return  (671).  The  Statutory  Bond  and 
Prepayment  of  Costs  (672).  The  Writ  (672). 
Notice  of  Writ  to  Parties  In  Original  Cause 


(672).  Service  of  Writ  (673).  The  Return 
(673).  Objections  and  Amendments  (673). 
Quashal  or  Dismissal   (673). 

§  4.  Hearing:  and  Questions  "WlBicli  May 
Be  Raised  or  Settled    (074), 

§  5.    Jndsmeut    (67S). 

§  6.     Costs  (676). 

§  7.     RevicTT  of  Certiorari   (676). 


§  1.  Nature,  occasion  and  proprietij  of  the  remedy." — Prom  a  common-law 
remedy  to  superintend  proceedings  assailed  for  defective  jurisdiction,  the  remedy 
has  been  variously  enlarged  and  restricted  by  statutes,  and  special  forms  of  cer- 
tiorari established  in  many  of  the  states.'*  In  some  of  the  western  Code  states  it 
is. known  as  the  writ  of  review."*  It  lies  to  remove  to  a  superior  court  for  review 
the  record  and  proceedings'"  of  an  inferior  court,  officer,  tribunal  or  board  exer- 
cising judicial  functions."  Its  revisory  nature  is  not  destroyed  by  statutory  en- 
largements of  its  scope  to  admit  of  trials  of  fact.'" 


03.  Acts  1873-74,  p.  13,  e.  134.  Com.  v. 
McConnell,  25  Ky.  L.  R.  552,  76  S.  W.  41. 

64,  65,  66,  67.  Com.  v.  McConnell,  25  Ky. 
T..    R.    552,   76   S.   W.    41. 

68.  New  York  City  Charter,  §  1239.  De- 
partment of  Health  v.  Owen,  42  Misc.  221, 
.85   N.   Y.    S.    397. 

69.  New  York  City  Charter,  §§  1237,  1239. 
Department  of  Health  v.  Owen,  42  Misc.  221, 
85   N.  Y.  S.   397. 

70.  In  re  Molineux,  41  Misc.  154,  83  N.  Y. 
S.   943. 

71.  No.  44,  Acts  of  1902,  p.  49,  changing 
law  of  74  Vt.  147,  52  Atl.  438,  which  held 
that  cause  of  death  could  be  shown  by  such 
records.  The  statute  is  constitutional,  mere- 
ly changing  a  rule  of  evidence.  McKinstry 
V.    CoUlns    [Vt.]    56  A.   985. 

72.  Compare  Appeal  and  Review,  3  Curr. 
L.   167. 

73.  See  1  Curr.  L.  499. 

74.  See  note  to  40  Am.  St.  Rep.  29.  Mat- 
ters reviewable  on  certiorari  and  the  cases 
there    collected. 


75.  Its  office  is  the  same.  McAnish  v. 
Grant    [Or.]    74   P.    396. 

76.  The  writ  will  not  bring  up  the  evi- 
dence, but  only  the  record,  from  an  inspec- 
tion of  which  .iurlsdlctlon  and  the  correct- 
ness of  the  Judgment  are  to  be  determined. 
McAnish  v.  Grant  [Or.]   74  P.  396. 

77.  A  civil  service  commission,  created 
by  a  city  charter.  Is  such  a  tribunal  "whose 
action.  Judicial  In  character,  will  be  reviewed 
on  certiorari.  Corbett  v.  Civil  Service 
Comm.,  33  Wash.  190,  73  P.  1116.  An  award 
by  a  board  of  revision  of  assessment,  made 
in  the  exercise  of  a  discretion  vested  in  It, 
is  not  Judicial.  People  v.  Phillips,  88  App. 
Div.  560,  85  N.  Y.  S.  200.  Action  of  bof.rd 
of  supervisors  of  a  county  In  the  matter  oi 
incorporation  of  a  city  Is  legislative  and 
ministerial.  Borohard  v.  Ventura  County 
Sup'rs  [Cal.]  77  P.  708.  Except  where  a 
writ  of  certiorari  is  used  In  an  ancillary  pro- 
ceeding, it  has  no  legitimate  use  except  to 
try  the  validity,  on  Jurisdictional  grounds, 
of   some   judicial    or   quasi   judicial   determl- 
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It  is  not  essential,  however,  that  the  proceedings  should  be  judicial  in  the 
sense  that  the  word  is  used  when  applied  to  a  court  of  justice;  they  may  be  only 
quasi-judicial,''  such  as  the  removal  of  public  officers  or  servants,*"  the  issuance 
of  liquor  licenses,'^  the  action  of  tax  commissioners  in  fixing  an  assessment,'^  or 
the  passage  of  a  resolution  at  a  township  meeting,  fixing  the  sum  of  money  to  be 
raised  for  lighting  purposes.*' 

In  order  that  this  remedy  may  avail,  three  requisites  are  indispensable,'* 
namely,  the  action  complained  of  must  have  been  in  excess  of  or  without  juris- 
diction,*^  there  must  be  no  right  of  appeal,*"  adequate  to  afford  relief,*'  nor  any 


nation.  In  Wisconsin,  it  is  now  considered 
that  where  there  is  Jurisdiction  to  hear  pro- 
ceedings upon  habeas  corpus,  error  in  de- 
ciding- the  questions  Involved  is  judicial,  and 
not  Jurisdictional,  error,  and  certiorari  will 
not  lie.  State  v.  Whitoher,  117  Wis.  668,  94 
N.  W.  787.  The  action  of  the  state  auditor, 
ex  officio  commissioner  of  lands,  in  refusing 
to  grant  an  application  for  a  mineral  lease, 
is  ministerial.  State  v.  Iverson  [Minn.]  100 
N.   W.    91.     See   1   Curr.  L.   499,   n.    94. 

NOTE!.  CertioraTl  to  proceedings  of  a  Jn- 
dldal  natare  forming  the  basis  of  execative 
action.  In  People  v.  Hoffman,  166  N.  Y.  462, 
54  L.  R.  A.  597,  it  is  said  that  there  is  grave 
doubt  whether  the  courts  could  compel  the 
governor  to  make  return  to  a  writ  of  cer- 
tiorari [citing  People  v.  Morton,  156  N.  T. 
136,  41  L..  R.  A.  231].  Such  a  writ  was  di- 
rected against  the  governor  in  People  v. 
Hill,  126  N.  T.  497,  but  the  question  was  not 
raised.  In  People  v.  Hoffman,  supra,  the 
writ  though  issued  to  the  governor  was  not 
served,  but  it  was  served  on  the  adjutant 
general,  as  custodian  of  the  record  of  a 
military  tribunal  which  the  writ  sought  to 
review;  and  it  was  held,  sustaining  the  writ, 
that  the  review  was  not  a  review  of  execu- 
tive action,  but  of  the  Judicial  proceedings 
resulting  in  findings  upon  which  the  gov- 
ernor removed  a  militia  ofScer  from  his 
command.  The  court  said,  "While  we  can- 
not touch  the  person  of  the  governor,  we 
can  pass  upon  the  effect  of  his  acts  and  de- 
cide whether  they  are  valid  or  invalid." 
The  military  tribunal  having  acted  w^ithout 
jurisdiction,  the  removal  based  upon  its  find- 
ings was  a  nullity.  People  v.  Hoffman,  su- 
pra. 

78.  The  special  statutory  certiorari  of 
New  Toric  does  not  cease  to  be  a  writ  of 
review  by  reason  of  the  enlarged  scope  in 
the  proceedings,  which  may  be  had  there- 
under. It  possesses  all  of  the  requisites  of 
the  common  law  and  code  writs,  and  in  ad- 
dition thereto,  authorizes  a  rehearing  on 
the  question  at  issue  and  the  introduction  of 
additional  proofs  bearing  thereon.  People  v. 
Feitner,  92  App.  Div.  518,  87  N.  T.   S.   304. 

79.  The  perplexity  of  determining  wheth- 
er or  not  certiorari  will  lie  in  any  given 
case  arises  out  of  the  difficulty  in  distin- 
guishing between  legislative,  executive  or 
ministerial  acts,  and  those  of  a  Judicial  nat- 
ure in  which  an  officer  or  special  tribunal 
is  called  upon  to  act  in  a  judicial  or  quasi- 
judicial  capacity.  Minn.  Sugar  Co.  v.  Iver- 
son [Minn.]  97  N.  W.  454.  If  the  determina- 
tion of  the  tribunal  or  the  ofiioer  called  upon 
to  act  affects  the  rights  or  property  of  a 
citizen,  analogous  to  the  manner  in  which 
they  are  affected  by  proceedings  or  de- 
cisions  of  courts   acting  Judicially,   the  pro- 


ceedings in  question  are  of  a  Judicial  nature, 
and  the  writ  will  He.  Id.  If  they  do  not  so 
affect  rights  or  property,  the  determination 
in  question  must  be  considered  as  minis- 
terial, legislative  or  administrative,  as  the 
case  may  be  and  so  treated  by  the  courts. 
Id. 

80.  Held  Jndlelal:  Removal  of  police  cap- 
tain by  police  commissioner.  People  v. 
Greene,  89  App.  Div.  296,  85  N.  T.  S.  866. 
Removal  of  members  of  police  force  by 
mayor  and  aldermen.  Gill  v.  Brunswick,  118 
Ga.  86,  44  S.  B.  830.  Removal  without  hear- 
ing of  deputy  tax  commissioner  who  has 
served  the  time  required  by  law  in  the  vol- 
unteer fire  department.  People  v.  Wells  86 
App.    Div.    270,    83    N.    T.    S.    789. 

Removal  of  a  fire  commissioner  by  the 
mayor  of  a  municipality  held  not  Jndiclal. 
In  re  Carter,  141  Cal.   316,  74  P.   997. 

Note:  The  remedy  generally  lies  to  re- 
view a  removal  when  it  may  be  made  only 
for  cause  upon  an  inquiry  after  notice  and 
a  hearing  which  cause  did  not  exist  or 
which  inquiry  was  not  made  in  due  process. 
But  when  the  power  of  removal  is  at  pleas- 
ure or  Is  purely  executive,  certiorari  will 
not  lie.  See  note  40  Am.  St.  Rep.  45,  and 
cases   there   cited. 

81.  Certiorari  is  the  proper  method  for 
determining  the  validity  of  dramshop 
licenses,  when  the  facts  necessary  to  such 
a  determination  appear  of  record.  Cooper 
V.   Hunt   [Mo.   App.]    77   S.   W.   483. 

82.  People  V.  Barker,  84  App.  Div.  469, 
83  N.  T.  S.  33.  In  New  York,  one  aggrieved 
by  the  failure  to  tax  persons  liable  to  taxa- 
tion has  a  remedy  by  certiorari  [Laws  1897, 
p.  324,  c.  378,  §  906,  as  amended  by  Laws 
1901,  p.  386,  c.  466].  City  of  New  York  v. 
Tucker,  91  App.  Div.  214,  86  N.  Y.  S.  509. 
Under  the  New  York  statute  that  if  it  ap- 
pear on  the  return  to  a  writ  of  certiorari  to 
review  an  assessment  of  taxes  that  the  as- 
sessment complained  of  is  illegal  or  errone- 
ous, the  court  may  order  such  assessment 
stricken  from  the  roll  or  corrected  In  whole 
or  in  part,  such  order  Is  a  final  order,  and 
review  of  a  reassessment  must  be  by  new 
proceedings  [Laws  1896,  p.  883].  People  v. 
Wells,  87  App.  Div.  284,  84  N.  Y.  S.  277. 

83.  Brown  v.  Street  Lighting  Dist.  No.  1, 
69  N.  J.  Law,  485,  55  A.  1080. 

84.  State  v.  Dist.  Court,  28  Mont.  445,  72 
P.  867;  State  v.  Dist.  Court  [Mont.]  74  P. 
200;  City  Council  of  Cripple  Creek  v.  Hanley 
[Colo.  App.]    75   P.   600. 

85.  Allen  v.  Printup,  118  Ga.  630,  45  S. 
B.  911;  Inhabitants  of  South  Berwick  v. 
York  County  Com'rs,  98  Me.  108,  56  A.  623; 
Caudell  v.  Southern  R.  Co.,  119  Ga.  21,  45 
S.  E.  712.  An  order  of  a  Judge  made  in  a 
i-ecmint  under  an  election  law  cannot  be  re- 
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other  plain,  speedy  and  adequate  remedy.'*  It  is  also  essential  that  a  final  order 
or  determination  shall  have  been  made,'*  or  some  action  taken.'"  Want  of  other 
remedy  and  judicial  finality  may  in  emergencies  and  exceptional  cases  be  non- 
essentials."   .The  writ  will  not  reach  mere,  error,  either  of  fact  or  of  law,  in  the 


viewed  upon  certiorari,  unless  In  the  pro- 
ceedings the  justice  has  exceeded  his  juris- 
diction. Kehoe  v.  Stagmeier  [N.  J.  Law]  56 
A.   252. 

ninstrations:  In  forcible  entry  and  de- 
tainer. Johnson  v.  Booge  [N.  J.  Daw]  56  A. 
238.  On  discharge  of  prisoner  by  circuit 
court  commissioner  on  habeas  corpus.  Long- 
staff  V.  State  [Wis.]  97  N.  "W.  900.  On  ap- 
pointment of  receiver  for  a  corporation 
pendente  lite.  Glbbs  v.  Morgan  [Idaho]  72 
P.  733.  Failure  of  assessors  to  make  "a 
careful,  particular  and  thorough  compari- 
son" of  tax  duplicates  as  required  by  statute 
is  jurisdictional.  Borough  of  Woodstown  v. 
Board  of  Assessors  [N.  J.  Law]  56  A.  124. 
Allowance  of  a  claim  against  an  estate, 
barred  by  the  statute  of  limitations,  is  in 
excess  of  jurisdiction.  Farrow  v.  Nevin 
[Or.]  75  P.  711.  Where  a  motion  Is  made 
which  the  trial  court  has  power  to  entertain, 
and  the  party  the  right  to  present,  the  ac- 
tion of  the  court  on  the  motion  cannot  be 
reviewed.  Motion  to  set  aside  a  judgment 
in  a  divorce  case.  Grannis  v.  Super.  Court 
[Cal.]    77   P.    647. 

8G.  Kent  v.  Crenshaw-  [Iowa]  94  N.  W. 
1131;  State  v.  Leche  [La.]  36  So.  868;  State 
v.  Denney,  34  Wash.  56,  74  P.  1021.  An  or- 
der granting  an  amendment  to  a  statement 
upon  motion  for  a  new  trial  Is  not  an  ap- 
pealable order,  and  hence  certiorari  lies  to 
review  such  an  order.  Fountain  Water  Co. 
V.  Super.  Court,  139  Cal.  648,  73  P.  590.  In 
New  Jersey,  certiorari  Is  the  only  remedy 
for  the  review  of  proceedings  in  a  district 
court  in  forcible  entry  and  detainer  and 
tenancy  cases.  Act  of  1902,  giving  appeal, 
does  not  apply.  Johnson  v.  Booge  [N.  J. 
Law]  56  A.  238.  Certiorari  and  not  appeal 
is  the  proper  method  of  obtaining  a  review 
in  the  supreme  court  of  the  United  States  of 
a  decision  of  the  circuit  court  of  appeals, 
made  in  the  exercise  of  Its  jurisdiction  to 
revise  an  order  under  the  Bankruptcy  Acts 
of  1898,  §  24b.  Such  revising  order  is  not 
appealable  as  a  decision  allowing  or  reject- 
ing a  claim  under  §  25b.  Holden  v.  Stratten, 
191  TJ.  S.  115,  24  S.  Ct.  45.  See  1  Curr.  L. 
500,    n.    2. 

87.  The  proper  method  to  review  a  pro- 
ceeding adjudging  a  party  guilty  of  criminal 
contempt  Is  not  by  appeal,  but  by  certiorari. 
In  re  Teitelbaum,  84  App.  Div.  351,  82  N.  T. 
S.  887.  Certiorari  is  the  proper  remedy  to 
vacate  a  judgment  of  a  United  States  com- 
missioner, whether  he  had  either  lost  juris- 
diction of  the  subject-matter  or  of  the  de- 
fendant. If  appeal  should  be  taken  in  the 
former  case,  it  would  be  dismissed,  if  in  the 
latter  It  would  be  an  appearance.  Franklin 
V.  Bottoms  [Ind.  T.]   76  S.  W.  287. 

NOTE.  RevievT  of  contempt  proceedlnss 
by  certiorari:  The  propriety  of  certiorari  in 
contempt  cases  and  the  matters  reviewable 
thereby  are  discussed  In  the  cases  cited  In 
notes  22  Am.  St.  E.  420,  422,  40  Am.  St.  R.  36. 

88.  Hegenbaumer  v.  Heckenkamp,  202  111. 
621,  67  N.  B.  389.  Contested  election.  Kehoe 
V.  Stagmeier  [N.  J.  Law]  56  A.  252.  Audit- 
ing   claims.     People    v.    Cross,    87    App.    Div. 


56,  83  N.  T.  S.  1083.  The  delays  and  annoy- 
ances Incident  to  an  appeal  do  not  affect  the 
adequacy  thereof.  State  v.  Denney,  34  Wash. 
56,  74  P.  1021;  State  v.  Superior  Court,  34 
Wash.  248,  75  P.  809.  For  the  trial  of  con- 
troversies between  rival  claimants  to  office, 
quo  warranto  and  not  certiorari  is  the  proper 
remedy.  MacFall  v.  Dover  [N.  J.  Law]  57 
A.  136;  Schwarz  v.  Dover  [N.  J.  Law]  57 
A.  394.  Where  the  party  whose  title  la 
assailed  Is  already  Inducted  into  office,  cer- 
tiorari can  In  no  event  lie,  quo  warranto  is 
only  remedy;  but  where  he  has  not  yet  gain- 
ed possession,  there  is  conflict  as  to  appro- 
priateness of  certiorari.  MacFall  v.  Dover 
[N.  J.   Law]    57  A.   136. 

Primary  remedies  not  exbanstedi  Not 
every  order  which  Is  not  appealable  is  the 
subject  of  the  writ  of  review.  No  emer- 
gency being  shown  why  the  questions  pre- 
sented for  review  may  not  as  effectively 
be  determined  after  final  Judgment,  the  writ 
will  not  be  granted.  State  v.  Super.  Court, 
34  Wash.  248,  75  P.  809.  It  is  not  the  proper 
remedy  to  review  an  order  of  the  county 
court  granting  administrators  the  right  to 
use  mortgaged  stock,  where  the  threatened 
injury  is  from  acts  of  the  administrators 
and  not  from  the  order.  Stafford  &  Co.  v. 
Dunovant's  Estate  [Tex.  Civ.  App.]  81  S.  W. 
65. 

NOTE.  The  propriety  of  reviewing  habeas 
corpus  and  other  legal  remedies  Trhlch  are 
sometimes  regarded  as  quasi  criminal  and 
sometimes  as  civil  in  their  nature,  may  de- 
pend on  which  character  Is  given  to  the  pro- 
ceeding in  the  particular  state:  Thus,  ha- 
beas corpus  to  determine  the  custody  of  an 
infant  has  been  regarded  as  a  civil  suit,  re- 
viewable by  appeal,  like  other  civil  suits,  al- 
though In  the  case  of  a  habeas  corpus  to 
secure  discharge  from  Illegal  Imprisonment, 
there  might  be  a  doubt  as  to  whether  the 
ordinary  remedies  were  available.  People 
V.  Court  of  Appeals  [Colo.]  Bl  L.  R.  A.  105. 

89.  Singer  Mfg.  Co.  v.  McNeal  Paint  & 
Glass  Co.,  117  Ga.  1005,  44  S.  E.  891.  Mere 
arrest  for  violation  of  an  ordinance  is  not 
sufficient;  certiorari  will  not  lie  until  after 
conviction.  Unger  v.  Inhabitants  of  Fan- 
wood  Tp.,  69  N.  J.  Law,  548,  55  A.  42.  See, 
also.  Cent.  R.  Co.  v.  Elizabeth  [N.  J.  LawT 
57  A.  404.  A  fine  levied  by  a  town  board  of 
health  In  an  ex  parte  proceeding  in  relator's 
absence,  for  failure  to  comply  with  an  order 
directing  him  to  repair  a  sewer  in  front  of 
his  premises  which  he  had  destroyed,  is  not 
conclusive  upon  him.  People  v.  Board  of 
Health,  83  App.  Div.  571,  82  N.  T.  S.  21. 
See  1  Curr.  L.   499,  n.   95. 

90.  Not  the  proper  remedy  to  restrain 
the  thrSatened  enforcement  of  an  ordinance. 
Bill  Posting  Sign  Co.  v.  Atlantic  City  [N.  J. 
Law]    58   A.    342. 

91.  Interlocntory  orders  may  be  annulled 
on  certiorari  for  the  reason  that  the  injury 
which  the  complaining  party  may  suffer  will 
have  been  done  long  before  review  can  be 
had  upon  appeal  from  final  judgment.  State 
V.  Dist.  Court,  28  Mont.  445.  72  P.  867;  State 
V.    Superior   Court,    32  Wash.    693.    73    P.    779. 
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exercise  of  a  rightful  jurisdiction,'^  or  where  the  writ  can  accomplish  nothing.'* 
In  New  York,  a  refusal  to  exercise  jurisdiction  may  be  thus  reviewed.'* 

Ancillary  certiorari.'*^ — Sometimes  the  writ  issues  as  ancillary  to  another  pro- 
ceeding, as  habeas  corpus."  Certiorari  issues  in  aid  of  an  appeal  only  when  dimi- 
nution of  the  record  is  suggested."  The  circuit  court  of  appeals  has  power  to 
issue  writs  of  certiorari  only  in  aid  of  its  appellate  jurisdiction,  and  cannot  issue 
such  a  writ  to  review  an  order  of  a  circuit  court  which  is  not  appealable." 

A  prerogative  writ^"  will  issue  from  a  court  having  a  general  superintendence 
and  control  over  inferior  jurisdictions  newly  created  and  not  otherwise  review- 
able.^ In  New  Jersey,  the  supreme  court  is,  excepting  one  instance,  the  sole  deposi- 
tary of  the  prerogative  writ.^ 

§  2.  Bight  to  certiorari;  parties.^ — Eeview  by  certiorari  is  a  matter  of  grace 
resting  in  the  discretion  of  the  court  allowing  the  writ.* 


So  too  If  the  exigency  im  of  snch  an  extreme 
nature  as  obviously  to  justify  and  demand 
the  interposition  of  the  extraordinary  super- 
intending power  of  the  court  of  last  resort, 
certiorari  will  issue.  Commitment  to  a  home 
for  feeble  minded  is  not  such  an  exigency. 
In  re  Mlelke  [Wis.]   98  N.  W.  245. 

92.  McAnish  V.  Grant  [Or.)  74  P.  396; 
Farrow  v.  Nevin  [Or.]  75  P.  711;  People  v. 
Court  of  Appeals  [Colo.]  75  P.  921;  People 
V.  Court  of  Appeals  [Colo.  App.]  75  P.  407. 
Question  of  fact  involved,  no  appeal  to  a 
Jury  having  been  entered.  Singer  Mfg.  Co. 
V.  Falls  [Ga.]   45  S.  E.  723. 

NOTE.  Certiorari  wUl  not  review  the  de- 
cision of  a  board  as  to  who  Is  the  lOTvest 
and  best  bidder  on  a  public  contract,  if  there 
is  any  rational  basis  of  fact  to  support  the 
determination  reached  In  making  the  award. 
If  there  is  such  a  basis,  the  evidence  will 
not  be  weighed  in  order  to  review  the  de- 
cision reached.  McGovern  v.  Board  of  Pub- 
lic Works,  57  N.  J.  L.  580;  ShefEbauer  V.  Kar- 
ney,  57  N.  J.  L.  588,  cited  in  note  50  Am.  St. 
H.   495. 

93.  As  where  a  claim  has  been  audited 
and  allowed  and  the  record  thereof  has  pass- 
ed on  in  its  regular  order  to  another  body. 
People  V.  Cross,  87  App.  Div.  66,  83  N.  T. 
S.   1083.     See  1  Curr.   L..   500,  n.   99. 

94.  Where  commissioners  appointed  to  as- 
sess damages  caused  by  changes  of  grade  of 
streets  dismissed  claim  of  a  landowner  for 
damages  on  ground  that  they  had  no  juris- 
diction, the  remedy  of  the  claimant  was  not 
by  application  to  them  to  reopen  the  case, 
but  certiorari  to  review  the  decision.  Peo- 
ple V.  Leonard,  87  App.  Div.  269,  84  N.  T.  S. 
341. 

95.  See  1  Curr.  L.  501. 

96.  As  distinguished  from  habeas  corpus, 
certiorari  reaches  and  requires  the  produc- 
tion of  a  judicial  or  quasi-judicial  record, 
but  never  the  body  of  any  person,  while 
habeas  corpus  reaches  the  latter,  but  not 
the  former.  When  the  latter  writ  is  used 
for  Its  general  purpose,  the  former 'may,  in 
aid  of  it,  be  used  for  its  particular  purpose. 
State  V.  Whitcher,  117  Wis.  668,  94  N.  W. 
787  In  New  Tork,  the  writ  of  certiorari  as 
a  writ  of  review  in  criminal  cases  has  been 
abolished.  In  case  of  a  conviction,  it  may 
issue  to  inquire  Into  the  cause  of  detention, 
in  which  event  its  use  Is  designed  to  reach 
those  cases  only  where  the  production  of  the 
body  is   unnece'isary  to   the   decision   of   the 


question  presented.     People  v.  Van  De  Carr, 
86  App.  Div.   9,  83  N.  T.  S.   245. 

97.  West  V.  Richmond  R.  &  Eleo.  Co.  [Va.] 
46  S.  B.  330.  Certiorari  does  not  lie  from 
the  court  of  appeals  to  correct  the  record 
of  cause  on  appeal  claimed  to  have  been 
altered  since  it  was  heard  in  the  circuit. 
Bowman   v.    Ray   [Ky.]    80   S.   W.   200. 

98.  U.  S.  v.  Circuit  Court  [C.  C.  A.]  126 
P.  169. 

99.  See  1   Curr.   L.  501. 

1.  When  a  new  jurisdiction  is  created  by 
a  statute  which  gives  no  remedy  for  the 
revision  of  its  exercise,  and  the  court  or  offi- 
cer exercising  it  proceeds  In  a  summary 
mode,  or  in  a  course  different  from  the 
common  law.  Home  Sav.  &  Trust  Co.  v. 
Dist.  Court,  121  Iowa,   1,   96  N.  W.   522. 

NOTB.  For  a  court  to  radically  miscon- 
ceive a  well  settled  laTv  on  a  given  subject, 
or  to  ignore  it>  is  not  an  excess  of  Jurisdic- 
tion which  the  court  of  last  resort  will  cor- 
rect by  means  of  its  superintending  power 
to  Issue  certiorari.  A  "general  superintend- 
ing control"  of  inferior  courts  does  not  in- 
clude such  power,  especially  when  the  high- 
est court  is  declared  tb  be  one  of  appellate 
jurisdiction  only.  People  v.  Court  of  Ap- 
peals [Colo.]  51  li  R.  A.  106,  following  Peo- 
ple v.  Richmond,  16  Colo.  286;  IngersoU  v. 
Minge,  BO  La.  Ann.  748.  The  grounds  on 
which  prerogative  jurisdiction  will  be  exer- 
cised over  a  court  of  intermediate  appeal 
are  enumerated  as  follows:  First,  when  the 
intermediate  court  Is  without  Jurisdiction 
to  review  the  judgment  in  question.  Sec- 
ond, when  In  a  clear  case  it  refuses  to  be 
guided  or  controlled  by  the  law  as  laid  down 
in  prior  decisions  of  the  court  of  last  re- 
sort. Departure  from  the  settled  rules  of 
law  is  not  the  same  as  repudiation  of  a 
prior  decision  of  the  court  of  last  resort. 
People  v.  Court  of  Appeals,  supra. 

2.  Art.  10,  §  1,  Const,  with  the  exception 
noted  in  Dufford  v.  Decue,  31  N.  J.  Law,  302. 
City  of  Bast  Orange  v.  Hussey  [N.  J.  Err. 
&  App.]    57  A.   1086. 

3.  See  1  Curr.  L.  501. 

4.  P.  L.  1902,  p.  565  gives  appeal  as  a 
right,  certiorari  remaining  concurrent.  Mar- 
cus v.  Graver  [N.  .J.  Law]  58  A.  564.  It  was 
held  improper  to  allow  it  to  relieve  an  In- 
dividual whose  Injury  was  trifling,  the  rights 
of  the  general  public  being  adverse.  The 
proceeding  attacked  was  one  to  fix  water 
rites.  It  was  fair  and  the  irregularity  was 
simply    that    it    did    not    originate    with    the 
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To  entitle  one  to  a  Tirrit  of  review,  he  nmst  have  been  a  party  to  the  suit  or 
matter  in  controversy,"  or  show  some  interest"  or  injury  peculiar  to  himself.'  He 
may  lose  the  right  through  tardiness  in  seeking  the  remedy.' 

The  taxpayers  in  townships  of  a  disorganized  county  are  proper  parties  and 
may  join." 

Judgment  below  may  not  be  amended  at  the  request  of  respondent  in  certiorari 
who  does  not  otherwise  complain.^* 

So  far  as  certiorari  reviewing  a  municipal  ordinance  is  a  proceeding  in  rem, 
the  governmental  authorities  of  the  town,  being  custodians  of  the  record,  are  the 
only  necessary  parties.^^  The  contractor,  to  pay  whom  a  board  of  supervisors 
ordered  the  levy  of  a  tax,  is  not  a  necessary  party  in  proceeding  to  test  the  legality 
of  such  order.^^  Any  person  or  body,  however,  beneficially  interested  in  the  deter- 
mination to  be  reviewed,  may,  in  the  discretion  of  the  court,  be  admitted  to  de- 
fend.^'   Persons  may  be  brought  in  whose  interests  have  attached  pendente  lite.^* 

§  3.  Procedure  for  writ;  writ,  ..crvice  and  return. — Application^'^  must  be 
timely,^'  contain  proper  allegations,''  specifically  assign  errors  of  law,'*  and  affirm- 
atively show  necessary  jurisdictional  facts.''    Where  the  remedy  by  certiorari  is 


proper  body,  but  this  waa  remediable.  State 
V.  Goanell,  116  "Wis.  606,  93  N.  W.  542,  61 
L.  R.  A.   33. 

5.  Wash.  County  Abstract  Co.  v.  Stewart 
[Idaho]   74  P.  955.     See  1  Curr.  L.  501,  n.  20. 

e.  One  suing-  as  a  public  officer  cannot 
maintain  certiorari  where  his  only  Interest 
is  that  of  an  Individual  taxpayer.  People  v. 
Cross,  87  App.  DlV.  56,  83  N.  Y.  S.  1083. 
A  prosecutor's  lack  of  Interest  in  the  contro- 
versy is  not  affirmatively  shown  by  the 
mere  fact  that  the  return  brings  up  an  or- 
dinance Instead  of  a  conviction  under  It. 
Cent.  R.  Co.  v.  Elizabeth  [N.  J.  Law]  57  A. 
404.  On  final  hearing.  It  will  be  assumed 
that  the  prosecutor  in  certiorari  has  suffi- 
cient interest  to  give  him  a  standing  in 
court  unless  his  interest  has  been  previously 
challenged.  Lantry  v.  Sage,  69  N.  J.  Law, 
560,   55  A.   34.     See  1  Curr.  L.  501,  n.  21. 

7.  linger  v.  Inhabitants  of  Fanwood  Tp., 
69  N.  J.  Law,  548,  55  A.  42. 

8.  Five  years'  delay.  Hopewell  v.  Board 
of  Trustees,  69  N.  J.  Law,  597,  65  A.  653. 
Delay  of  two  months  in  sending  papers  to 
judge  for  settlement  of  case.  Stroud  v. 
Western  Union  Tel.  Co.,  133  N.  C.  253,  45  S. 
B.   592.     See  1  Curr.  L.  501,  n.   24. 

9.  Fitch  V.  Board  of  Auditors  of  Claims 
[Mich.]   94  N.  W.  952. 

10.  Ware  v.  CouvilUon,  112  La.  43,  36  So. 
220. 

11.  Schwarz  v.  Dover  [N.  J.  Law]  67  A. 
394;  MacFall  v.  Dover  IN.  J.  Law]  57  A.  136. 

12.  Tod  v.  Crisman,  123  Iowa,  693,  99  N. 
W.   686, 

13.  People  v.  Leonard,  83  App.  Dlv.  643, 
82  N.  Y.  S.  1110.  Where,  In  a  certiorari  to  a 
state  board  of  tax  commissioners,  a  city  or 
local  board  of  assessors  is  to  be  affected, 
such  city  or  board  is  entitled  to  be  made  a 
party.  People  v.  Priest,  41  Misc.  545,  86  N. 
Y.  S.   235.     See  1  Curr.  L.  502,  n.   30. 

14.  Judgment  may  be  deferred  to  bring 
in  additional  parties.  Allen  v.  Board,  etc..  of 
Hunterdon  County   [N.  J.  Law]    58  A.   346. 

15.  See  1  Curr.  L.   502,  n.   31. 

16.  Five  years'  delay  too  long.  Hopewell 
V.  Trustees  of  Flemlngton,  69  N.  J.  Law, 
597.   55  A.  653.     Two  months'  delay  in  send- 


ing papers.  Stroud  v.  Western  Union  Tel. 
Co.,  133  N.  C.  263,  45  S.  B.  592.  In  New 
York,  the  time  to  apply  for  a  writ  of  cer- 
tiorari to  review  the  determination  of  com- 
missioners laying  out  a  highway  does  not 
begin  to  run  until  the  order  laying  out  the 
highway  Is  recorded  in  the  town  clerk's 
office.  People  v.  Vandewater,  83  App.  Div. 
60,   82  N.  Y.  S.   626. 

17.  There  must  be  substantial  compliance 
with  statutory  provisions,  if  any.  Farrow  v. 
Nevin  [Or.)  76  P.  711.  A  petition  for  cer- 
tiorari to  review  a  tax  assessment  is  only 
required  to  contain  conclusions  of  fact  with- 
out supporting  evidence.  In  re  Cathedral  of 
Incarnation  in  Diocese  of  Long  Island,  91 
App.  Div.  643,  86  N.  Y.  S.  900.  A  petition 
which  sets  out  part  of  the  evidence  given 
on  the  trial,  but  does  not  negative  every 
phase  of  the  evidence  and  facts  which  would 
Justify  the  judgment.  Is  Insufficient.  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Kinney  [Tex.  Civ.  App.] 
77  S.  W.  18. 

18.  Inhabitants  of  South  Berwick  v.  Coun- 
ty Com'rs,  98  Me.  108,  56  A.  623;  Savannah, 
F.  &  W.  R.  Co.  V.  Gill,  118  Ga.  737,  45  S.  B. 
623.  A  petition  for  certiorari  which  does 
not  plainly  and  distinctly  set  forth  an  as- 
signment of  error  on  any  ruling,  decision  or 
judgment  of  an  Inferior  judicatory  Is  void; 
and  being  void,  no  renewal  thereof  can  be 
had  within  six  months.  Citizens'  Banking 
Co.  V.  Paris,  119  Ga.  517,  46  S.  B.  638.  Where 
a  petition  to  review  a  judgment  of  a  justice 
of  the  peace  does  not  aver  that  the  justice 
had  no  jurisdiction,  it  will  be  presumed  that 
he  had.  Hegenbauraer  v.  Heokenkamp,  202 
111.  621,  67  N.  B.  389.  An  assignment  of  error 
in  a  petition  for  the  writ  that  a  certain 
named  statute  is  unconstitutional  Is  too  in- 
definite to  raise  any  question  for  determina- 
tion, and  It  cannot  be  cured  by  averments 
in  the  bill  of  exceptions.  Newkirk  v.  South- 
ern R.  Co.  [Ga.]  48  S.  B.  426.  See  1  Curr. 
L.  502,  n.  36. 

10.  Or  be  properly  supplied  by  the  an- 
swer. Inhabitants  of  South  Berwick  v. 
County  Com'rs.  98  Me.  108,  56  A.  623.  Pre- 
sumption favors  it.  Id.  See  1  Curr.  L.  602, 
n.    34. 
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independent  of  the  one  by  appeal,  it  is  not  necessary  that  the  application  for  the 
writ  show  cause  why  the  applicant  did  not  appeal.^"  While  exceptions  to  the  judg- 
ments in  two  separate  and  distinct  cases  cannot  be  embraced  in  one  petition  for 
certiorari,  it  is  proper  to  embody  in  one  such  petition  exceptions  to  every  ruling 
or  judgment  rendered  during  the  progress  of  a  single  case,  adverse  to  the  party 
against  whom  the  final  judgment  is  rendered.^^  A  petition  is  not  defective  be- 
cause not  entitled  in  a  particular  court  as  a  complaint  in  an  ordinary  action,^'  or 
because  of  the  incorrect  statement  of  the  name  of  the  court.*'  Verification  may 
be  by  the  authorized  attorney  of  the  applicant."* 

Where  an  application  for  a  writ  of  review  is  not  sufficiently  specific,  defend- 
ant's remedy  is  by  motion  to  make  it  more  definite  and  certain,  and  not  by  de- 
murrer.*" 

In  Louisiana,  a  rule  of  the  supreme  court  requires  that  an  applicant  shall 
file  an  application  for  a  rehearing  in  the  court  of  appeal,  which  must  be  acted 
upon  finally,  before  the  applicant  will  be  entitled  to  apply  for  certiorari  or  review.*' 

The  statutory  bond"  and  prepayment  of  costs^^  are  prerequisite  to  the  issu- 
ance of  the  writ,*'  and  with  the  certificate  for  the  payment  of  costs  should  be  filed 
with  the  petition.'"  Prepayment  of  fees  is  necessary  if  demanded.'^  The  appli- 
cant for  the  writ  is  required  to  pay  only  the  costs  accrued  on  the  trial  resulting 
in  the  judgment  to  which  he  excepts."* 

The  writ^'  is  sufficient  if  issued  by  order  of  the  court,  though  attested  and 
sealed  by  the  clerk.'*  Failure  to  issue  the  formal  writ  may  be  waived."  It  must 
run  to  the  court  of  whose  proceedings  review  is  sought,'"  and  where  it  runs  to  a 
board  or  body  other  than  a  court  having  no  official  name,  it  must  be  directed  to 
the  members  thereof  by  name.*'' 

Notice  of  writ  to  parties  in  original  cause^^  must  be  within  the  time  prescribed 
by  statute  or  rule  of  court.'*  Where  public  interests  are  attacked,  notice  of  the 
vrrit  must  be  served  on  the  proper  officer  representing  such  public  interests.*" 


ao.  Parlln  &  Orendorff  Co.  v.  Keel  [Tex. 
Civ.  App.]    78  S.  "W.   1082. 

ai.  Odum  V.  Macon  &  B.  R.  Co.,  118  Ga. 
792,   45   S.  E.  619. 

22.  Farrow  v.  Nevin   [Or.]    75   P.   711. 

23.  Adams  v.  Kelly  [Or.]   74  P.  399. 

24.  People  V.  Leonard,  83  App.  Div.  643, 
82  N.  T.  S.  1110.     See  1  Curr.  L.   502,  n.   32. 

25.  Corbett  v.  Civil  Service  Comm.,  33 
Wash.  190,  73  P.   1116. 

86.  If  the  ruling  of  the  court  of  appeals 
does  not  show  that  the  rehearing  was  re- 
fused because  the  applicant  had  failed  to 
insist  upon  his  motion  for  a  rehearing,  the 
supreme  court  will  not  assume  that  such  Is 
the  fact.  Harrison  v.  Ottman,  111  La.  730,  35 
So.    844. 

2T.     See  1  Curr.  L.  504. 

28.  See  1  Curr.  L.  809. 

29.  Where  a  partnership,  alleged  to  be 
composed  of  two  named  persons,  was  sued, 
and  only  one  of  them  was  served,  who 
pleaded  that  he  was  not  a  member  of  the 
partnership,  and  a  verdict  was  found  for  the 
defendant,  a  certiorari  bond  given  by  the 
nlaintiffi  should  have  been  made  payable  to 
the  individual  served.  John  M.  Miller  Co.  v. 
Anderson,   118  Ga.    432,   45   S.   B.   365. 

to  Writ  issued  before  bond  filed  is  void. 
Co^ev.  Tl^urman,  119  Ga.   65,  45  S.  B.  718. 

31.  i  X  L  Lime  Co.  v.  Superior  Court 
rCall    76    P.    973. 

32  Where  there  had  been  successive  trials 
and 'both  parties  had  paid  costs,  one  m  Jus- 


tice court  and  the  other  on  appeal.  Johns 
v.  Lewis  Drug  Co.  [Ga.]   48  S.  E.  127. 

83.     See  1  Curr.  L.  603. 

Effect  of  writ,  see  1  Curr.  L.  504.  Com- 
pare Transfer  of  jurisdiction  on  appeal,  etc., 
3   Curr.  L.   200. 

34.  Corbett  v.  Civil  Service  Comm.,  33 
Wash.    190,    73    P.    1116. 

35.  In  an  action  brought  in  the  circuit 
court  to  quash  orders  of  the  county  court 
calling  In  warrants,  copies  of  all  records  of 
county  court  were  admitted  in  evidence  and 
no  objection  was  made  for  the  failure  to 
issue  the  writ.  Nevada  County  v.  Williams 
[Ark.]    81   S.   W.   384. 

In  Georeia,  the  clerk  must  Issue  the  writ 
and  enter  the  same  on  his  docket,  but  need 
not  hand  It  to  the  sheriff  for  service  [Civ. 
Code,  §§  5547,  4643].  Tucker  v.  Graysville 
[Ga.]    47  S.  E.   523. 

86.  Relator  could  test  the  validity  of  the 
Judgment  of  the  court  of  appeal  by  certiorari 
directed  to  the  court  of  appeal,  not  by  cer- 
tiorari to  the  district  court.  State  v.  Pos- 
ter,   111   La.    241,    35    So.    536. 

37.  People  V.  Leonard,  83  App.  DIv.  643, 
82  N.  T.  S.  1110.     See  1  Curr.  L.  503,  n.  47. 

38.  See  1  Curr.  L.  503. 

39.  Failure  to  give  written  notice  within 
the  time  prescribed  cannot  be  excused  on 
the  ground  of  unavoidable  cause  when  it 
appears  that  counsel  took  no  steps  towards 
serving  notice  for  three  months  after  writ 
was    issued.     Southern    R.    Co.    v.    Carr,    118 
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'  Service  of  writ.*'^ — ^In  Georgia,  the  plaintiff  must  have  the  writ  served  upon 
the  officer  whose  judgment  is  sought  to  be  reviewed.''^  If  the  clerk  at  the  request 
of  the  petitioner  undertakes  to  perform'  any  act  in  connection  with  the  service  of 
the  writ,  he  does  so  as  the  agent  of  the  petitioner.*' 

The  return,^^  in  order  to  supply  Jurisdictional  matter,  must  not  only  be  under 
oath,  but  should  set  out  facts  conferring  jurisdiction  which  were  actually  adjudi- 
cated, but  by  inadvertence  omitted  from  the  record.*"  When  made  by  a  board  or 
body  composed  of  two  or  more  persons,  it  should  be  in  the  name  of  the  board  or 
body,  and  be  executed  by  a  majority  of  the  members  thereof.*"  Proper  practice 
requires  that  the  lower  court  should  be  called  on  to  certify  the  facts  found.  If 
it  is  unable  to  certify  the  facts,  depositions  may  be  taken  to  determine  what  facts 
were  found.*^  Where  the  petition  attacks  the  judgment  on  the  ground  that  it 
is  contrary  to  evidence,  the  record  must  state  the  facts  on  which  the  judgment  was 
based.*'  If  the  return  is  false  in  fact,  the  remedy  is  in  an  action  for  false  return; 
if  insufficient  in  form,  by  compelling  a  further  and  more  specific  return.*"  The 
special  statutory  certiorari  of  New  York  does  not  require  the  comptroller  to  return 
the  grounds  of  his  refusal  to  revise  or  readjust  the  account  for  taxes.""  Payment 
of  the  fees  for  preparing  and  certifying  the  record  is  a  condition  precedent  to 
the  right  to  have  it  sent  up." 

Objections  and  amendments.'^ — Findings  of  fact  not  objected  to  in  the  trial 
court  will  be  accepted  by  the  reviewing  court  as  conclusive."' 

Quashal  or  dismissal."* — Mere  irregularities  in  procedure  do  not  necessitate 
a  dismissal,""  but  such  as  prevent  a  transfer  of  the  cause  are  fatal."'  The  writ 
must  be  prosecuted  with  reasonable  diligence."'    The  failure  of  the  trial  judge 


Ga.    355,    45    S.    B.    409;    Southern   R.    Co.    T. 
Hornsby,   118  Ga.   358,    45   S.  B.   410. 

40.  Tippett  V.  McGrath  [N.  J.  Law]  56  A. 
134.  County  commissioners  who  as  a  court 
pass  judgment  in  a  road  tax  proceeding  are 
not  the  original  parties  who  must  be  noti- 
fied. Either  the  state's  attorney  or  the  road 
overseer  must  be  notified.  Notice  to  the 
members  of  the  court  which  rendered  the 
judgment  complained  of  Is  not  sufficient. 
Sheppard  v.  Walker,  118  Ga.  47,  44  S.  B.  801. 

41.  See  1  Curr.  L.  503,  n.  49-51. 

43.  Civ.  Code  1895,  §  4644.  Tucker  v. 
Graysville  [Ga.]   47  S.  E.  523. 

43.  Not  as  agent  of  the  law.  Civ.  Code 
1895.  §  5125.  Tucker  v.  Graysville  [Ga.]  47 
S.   E.   523. 

44.  See  1  Curr.  D.  503". 

note:.  Wbat  the  record  Is,  and  ivhat  !■ 
extrinsic  to  It,  and  whether  tlie  evidence  Is 
a  part  of  the  record,  depends  on  and  varies 
with  the  character  of  the  original  tribunal. 
If  the  original  court  be  one  of  record,  all 
the  matters  essential  to  a  memorial  of  the 
proceedings  and  such  as  have  been  special- 
ly made  a  part  of  the  record  may  be  con- 
sidered and  no  others.  See  3  Curr.  L.  206, 
Appeal  and  Review,  §  9.  The  contents  of 
the  record  of  Inferior  courts  or  those  of 
summary  Jurisdiction  and  the  mode  oi  mak- 
ing up  the  same  for  return  to  a  writ  of  cer- 
tiorari is  pointed  out  in  Farmington,  etc., 
Co.  V.  County  Com'rs,  112  Mass.   206. 

45.  Inhabitants  of  South  Berwick  v.  Coun- 
ty Com'rs,    98   Me.   108,   56   A.    623. 

46.  A  return  by  a  minority  cannot  be 
considered.  People  v.  Eno,  176  N.  T.  513,  68 
N.  B.  868. 


47.  Coles  &  Sons  Co.  v.  Blythe,  69  N.  J. 
Law,  666,   55  A.  816. 

48.  Central  of  Georgia  R.  Co.  v.  Potter 
[Ga.]   47  S.  E.  924. 

49.  People  V.  Eno,  176  N.  T.  513,  68  N.  B. 
868. 

In  Georgia,  If  the  answer  is  not  satisfac- 
tory, the  law  (Code  1895,  §  4647)  provides  a 
method  by  which  to  test  its  sufficiency  and 
correct  any  errors.  Central  of  Georgia  R. 
Co.   V.   Potter    [Ga.]    47   S.   B.    924. 

50.  People  v.  Miller,  92  App.  Dlv.  116,  87 
N.  T.   S.    341. 

51.  Code  Civ.  Proc.  §§  1070,  1071.  St.  1895, 
c.  207,  pp.  267,  268.  I  X  L  Lime  Co.  V.  Su- 
perior Court  for  Santa  Cruz  County  [Cal.] 
76    P.    973. 

52.  See  1  Curr.  L.  503. 

53.  Corbett  v.  Civil  Service  Coram.,  33 
"Wash.   190,  73  P.  1116. 

54.  See  1  Curr.  L.  504. 

55.  While  the  original  papers  in  a  case 
tried  In  justice  court  and  the  originals  of 
the  documentary  evidence  submitted  upon 
the  trial  should  not  be  attached  to  a  peti- 
tion for  certiorari,  the  fact  that  they  were 
so  attached  is  not  cause  for  dismissal.  Bran- 
non  v.  Dunahoo,  118  Ga.   225,   44   S.   E.   991. 

56.  A  writ,  void  because  Issued  before  the 
applicant  has  given  the  bond  required  by 
the  statute,  must  be  dismissed,  it  not  be- 
ing competent  to  amend  the  bond.  Miller 
Co.  V.  Anderson,  118  Ga.  432,  45  S.  E.   365. 

.57.  Where  the  proceeding  was  prosecuted 
In  good  faith  six  months  from  date  of  issue 
to  return,  held  not  ground  for  dismissal. 
Warren  v.  Superior  Court  of  San  Francisco 
[Cal.]   77  P.  910.    Where,  through  mistake  of 
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to  file  a  proper  answer  is  not  sufiicient  reason  to  dismiss  the  certiorari,"  but  it  is 
proper  where  no  move  is  made  to  correct  an  unresponsive  return.^'  The  objection 
that  the  officer  allowing  the  writ  had  no  authority  so  to  do  can  be  raised  only-  by 
motion  to  dismiss  and  not  by  the  return.""  Where  the  impropriety  of  certiorari 
was  decided  after  the  return,  the  cause  was  allowed  to  stand  as  on  appeal.*^ 

§  4.  Hearing  and  questions  which  may  he  raised  or  settled.^^ — Ordinarily, 
the  questions  presented  by  this  writ  are  only  such  as  go  to  the  jurisdiction  of  the 
inferior  tribunal,  or  to  the  legality  of  its  action;"'  but  where  there  is  no  other 
remedy  for  reviewing  the  action  of  the  inferior  tribunal,  it  is  frequently  provided 
by  statute  that  the  court  may  investigate  and  decide  the  questions  involved  on 
their  merits,  even  to  the  extent  of  considering  the  facts."*     Ordinarily,  however, 


the  clerk,  the  writ  Is  not  served  within  the 
time  required  by  law  and  the  officer  falls  to 
answer,  the  writ  must  be  dismissed.  Tuck- 
er V.  Graysvllle  [Ga.]   47  S.  B.   523. 

58.  Not  filed  on  first  day  of  the  term,  but 
during  such  term  and  before  motion  to  dis- 
miss was  filed.  Sutton  v.  State  [Ga.]  48  S. 
B.  342. 

59.  Tyner  v.  Leake,  117  Ga.  990,  44  S.  B. 
812. 

«0.  Tweddle  v.  Judge  of  Superior  Court 
of  Grand   Rapids    [Mich.]    96   N.    W.    22. 

61.  A  case  In  a  circuit  court  on  a  writ  of 
certiorari  to  a  Judgment  of  a  justice  of  the 
peace  awarded  before  the  decision  of  Rich- 
mond V.  Henderson,  48  W.  Va.  389,  37  S.  B. 
653,  and  within  the  requisite  period  of  time, 
will  upon  request  be  treated  as  being  in  said 
court  on  appeal.  Sohaffer  v.  MoJunkln  [W. 
Va.]  46  S.  E.  153. 

«2.     See  1    Curr.  L.   504. 

63.  The  court,  on  certiorari  to  review  the 
action  of  a  city  council  in  an  election  con- 
test for  the  office  of  alderman,  cannot  con- 
sider whether  the  evidence  before  the  coun- 
cil justified  its  action,  but  is  confined  to  the 
sole  question  of  jurisdiction.  City  Council 
of  Cripple  Creek  v.  Hanley  [Colo.  App.]  75 
P.  600.  Where  no  irregularity  is  disclosed, 
the  writ  should  be  dismissed  without  con- 
sidering any  other  question.  Appeal  of 
Plains  Tp.,  206  Pa.  556,  56  A.  60.  In  Penn- 
sylvania, the  proceedings  being  entirely 
statutory  and  without  appeal,  the  findings 
of  facts  or  the  merits  of  the  case  cannot 
be  reviewed;  but  under  the  general  super- 
visory powers  of  the  court  it  is  entitled  on 
certiorari  to  inspect  the  whole  record  to  as- 
certain whether  the  court  below  exceeded 
its  Jurisdiction  or  Its  proper  legal  discre- 
tion. Independence  Party  Nomination,  208 
Pa.  108,  57  A.  344. 

XOTC  Eirrors  which  are  revievrable'  In 
certloraTl  under  the  varying  scape  which 
that  remedy  has  In  dlSerent  states.  Where 
the  common  law  function  of  a  certiorari  re- 
mains unchanged,  it  will  of  course  reach 
only  Jurisdictional  and  not  Judicial  errors. 
See  cases  collected  in  exhaustive  note,  40 
Am.  St.  R.  29,  also  Territory  v.  Dunbar,  1 
Ariz.  510;  State  v.  LaBlanc,  42  La.  Ann. 
1190;  State  v.  Judge,  42  La.  Ann.  1089;  Bar- 
ber V.  Harris,  6  Mackey,  586;  Brown  v.  Rob- 
ertson, 123  111.  631;  Sayers  v.  Super.  Ct.,  84 
Cal.  642.  Cited  in  Note  2,  23  Am.  St.  R.  108. 
In  many  states  the  writ  has  been  broadened 
so  that  It  is  analogous  to  a  writ  of  error. 
It  will  reach  errors  of  law,  and  for  this  pur- 
pose the  evidence  may  be  examinea  In  or- 
der to  ascertain  whether  it  was  legally  suf- 


ficient to  support  the  findings  of  an  essen- 
tial fact.  McAlilley  v.  Whserton,  75  Ala.  491; 
Central  P.  R.  Co.  v.  Placer  Co.,  43  Cal.  365; 
Jackson  v.  People,  9  Mich.  Ill,  77  Am.  Dec. 
491;  Rayner  v.  State,  52  Md.  368;  Lapan  v. 
Com'rs,  65  Me.  160;  State  v.  Davis,  48  N.  J. 
L.  112;  Ex  parte  Madison  Tea"  Co.,  62  Ala. 
93;  Rosson  v.  McElvaine,  49  Mich.  194;  State 
V.  Whitford,  54  Wis.  150;  Gerdes  v.  Cham- 
pion, 108  111.  137;  People  v.  Smith,  45  N.  T. 
776;  People  v.  Betts,  55  N,  T.  600;  Duggan 
V.  McGruder,  12  Am.  Dec.  529,  537  (note). 
Cited  In  note  23  Am.  St.  R.  108.  Both  in 
the  strict  original  scope  and  in  the  broad- 
ened scope  of  the  remedy,  the  errors  speci- 
fied must  be  such  as  appear  wholly  in  the 
record  brought  up.  Extrinsic  matter  can- 
not be  'Offered  either  to  show  the  existence 
of  errors  or  a  transcendence  of  jurisdiction. 
Pore  V.  Pore,  44  Ala.  478;  Alexander  v. 
Archer  [Nev.]  24  P.  373;  Miller  v.  MoCul- 
lough,  21  Ark.  426;  North  v.  Joslyn,  59 
Mich.  624;  Gallaway  v.  Corbett,  52  Mich.  60; 
Tuxberry  v.  Com'rs,  117  Mass.  563;  Barclay 
V.  Bradston,  49  N.  J.  L.  629;  Bmery  v.  Bran, 
67  Me.  39;  Lees  v.  Drainage  Com'rs,  125  111. 
47;  People  v.  Talmadge,  46  Hun,  606;  State 
V.  Kemen,  61  Wis.  494;  People  v.  Fire 
Com'rs,  73  N.  T.  437;  Hannibal  &  St.  J.  R. 
Co.  V.  State  Ward,  64  Mo.  296.  Cited  in  note 
23  Am.  St.  R.  108.  Also  Richardson  v. 
Smith,  59  N.  H.  517;  Matthews  v.  Otsego  Co., 
48  Mich.  587;  In  re  McCandless  Turnpike  Co., 
,3.10  Pa.  605;  Beer  v.  Com'rs  of  Highways, 
109  111.  379;  Hyslop  v.  Finch,  99  111.  171; 
Campden  v.  Bloch,  65  Ala.  236;  Dicus  v. 
Bright,  23  Ark.  107;  De  Pedrorena  v.  Super, 
Ct.,  80  Cal.  144;  Menden  v.  Worcester,  5  Al- 
len, 13.     Cited  in  note  40  Am.  St.  R.   35. 

64.  Home  Sav.  &  Trust  Co.  v.  District 
Court  of  Polk  County,  121  Iowa,  1,  95  N.  W. 
522.  In  New  York,  under  a  provision  that 
the  determination  of  the  State  Board  of 
Equalization  may  be  reversed  where  there 
is  such  a  preponderance  of  proof  against  it 
that  a  verdict  of  a  Jury  affirming  the  exist- 
ence thereof  In  an  action  in  the  supreme 
court  would  be  set  aside  as  against  the 
weight  of  evidence,  the  prepondteranc'e  should 
be  so  great  that  the  error  would  clearly  ap- 
pear to  authorize  a  reversal  [Code  Civ.  Proo. 
§  2140].  People  v.  Priest,  85  N.  Y.  S.  481. 
In  certiorari  to  review  an  assessment,  the 
return  is  not  conclusive;  the  evidence  may 
be  considered.  People  v.  Miller,  84  Aijp. 
Dlv.  168,  82  N.  Y.  S.  621.  And  the  proceed- 
ing is  substantially  a  new  trial,  admitting 
of  additional  proof.  People  v.  Wells,  84  App. 
Div.  330,  82  N.  Y.  S.  564.  See  1  Curr.  L. 
505,  n.   91. 
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the  findings  of  the  lower  court/^  and  the  denials  and  allegations  of  a  return,  so 
far  as  they  put  in  issue  the  njaterial  allegations  of  a  petition,  must  be  taken  as 
true."*  The  mere  allegation  that  a  trial  judge  is  biased,  without  a  rule  to  take 
testimony  as  to  such  bias,  cannot  be  considered.'^  Only  the  proceedings  as  they 
existed  at  the  time  of  the  adjudication  can  be  reviewed."  Certiorari,  in  reviewing 
the  action  of  a  board  of  review,  reaches  only  the  judgment  of  the  board,  not  the 
manner  in  which  it  was  executed,'"  but  the  opinion  as  well  as  the  judgment  may, 
if  necessary,  be  considered.^" 

§  5.  JudgmentJ'^ — Where  certiorari  is  overruled,  it  is  not  erroneous  to  order 
that  the  judgment  of  the  lower  court  proceed,'^  but  final  judgment  may  not  be 
entered  where  certiorari  is  sustained,''  though  a  former  certiorari  in  the  same 
case,  complaining  of  a  similar  verdict,  may  have  been  sustained;'*  unless  under, 
no  view  of  the  case  could  there  be  a  recovery  against  the  petitioner.'*  The  case  may 
be  remanded,  however,  to  the  justice  court  with  instructions."  When  the  sole 
question  is  legal  insufficiency  of  proof,  it  should  not  be  rendered.'^  An  injunction 
Avill  not  be  set  aside  in  proceedings  for  certiorari." 

Where  it  appears  that  the  necessary  consequence  of  a  judgment  such  as  the 
prosecutor  seeks  will  be  to  injuriously  affect  the  interest  of  third  parties,  or  pub- 
lic interests  not  already  represented  in  court,  it  is  within  the  discretion  of  the 
court  to  defer  judgment  until  those  who  are  interested  in  sustaining  the  proceed- 
ing under  review  are  made  parties.'" 

In  New  Jersey,  the  legislature  may  confer  upon  a  single  justice  of  the  supreme 
court  power  to  hear  and  determine,  after  return  and  upon  notice,  any  proceedings 
in  certiorari,  and  direct  that  the  order  and  determination  of  such  justice  therein 
shall  be  entered  as  the  judgment  of  the  supreme  court.*" 


65.  Appeal  of  Welsh,  22  Pa.  Super.  Ct. 
392.  The  appellate  court  will  not  review 
findings  of  fact,  if  there  is  any  evidence  to 
support  the  findings.  Coles  &  Sons  Co.  v. 
Blythe,  69  N.  J.  Law,  666,  55  A.  816.  The 
confirmation  of  an  assessment  for  benefits 
or  damages  will  not  be  reversed  on  cer- 
tiorari where  there  are  facts  in  the  record 
returned  to  sustain  the  finding  of  the  court 
that  the  assessment  violated  no  legal  prin- 
ciple. City  of  Newark  v.  Weeks  [N.  J.  Law] 
56  A.   118. 

60.  People  V.  Bno,  176  N.  T.  513,  68  N.  E. 
868;  State  v.  Aucoin,  110  La.  959,  35  So.  141. 
At  the  hearing  nothing  can  be  considered 
b\it  the  petition  and  the  answer,  unless  both 
parties  agree  that  the  court  may  consider 
facts  not  appearing  in  the  record.  Tyner  v. 
Leake,  117  Ga.  990,  44  S.  B.  812. 

The  return  to  a  writ  of  review  may  not 
be  contradicted  by  affidavits  of  the  petition- 
er. Borohard  v.  Board  of  Sup'rs  of  Ventura 
County  [Cal.]   77  P.  708. 

Agreed  facts:  The  court  cannot  act  upon 
an  agreement  that  the  petition  and  answer 
shall  be  taken  as  true  where  not  conflicting. 
It  involves  a  comparison  of  two  different 
statements  and  tends  to  create  conflict  where 
clearness  is  required.  Central  of  Georgia  R. 
Co.  v.   Potter   [Ga.]    47   S.  B.   924. 

67.  State  v.  De  Malo  [N.  J.  Law]  55  A. 
644. 

68.  A  board  of  supervisors  had  been  en- 
joined from  levying  a  tax,  to  pay  for  a  ditch. 
An  amendment  of  its  record  made  after  sub- 
mission of  the  Injunction  suit  was  sought 
to  be  availed  of.  Tod  v.  Crisman,  123  Iowa, 
693,   99  N.  W.   686. 


69.  State  v.  Lewis,  118  Wis.  432,  95  N. 
W.  388. 

70.  In  certiorari  to  review  summary  pro- 
ceedings, no  review  on  the  merits  being 
permissible,  and  as  a  mere  inspection  of  the 
locket  would  show  nothing,  the  appellate 
sourt  can  look  to  the  opinion  as  well  as  the 
lotion  of  the  court  to  see  whether  it  ex- 
ceeded its  jurisdiction  or  its  proper  legal 
aiscretlon.  Independence  Party  Nomination, 
208  Pa.  108,  57  A.   344. 

71.  See  1  Curr.  L.   505. 

73.  Georgia  Southern  &  P.  R.  Co.  v.  Gid- 
dens,   117  Ga.  799,   45  S.  E.  67. 

73.  Bryan  v.  Central  of  Georgia  R.  Co., 
117  Ga.  827,  45  S.  E.   72. 

74.  Patterson  v.  Central  of  Georgia  R.  Co., 
117   Ga.    827,   45    S.   B.    250. 

75.  Widgeon  v.  Southern  Bxp.  Co.,  118 
Ga.    841,    45   S.   B.    679. 

76.  Patterson  v.  Central  of  Georgia  R.'  Co.. 
117    Ga.    827,    45    S.    B.    250. 

77.  Where  the  only  error  alleged  in  a 
petition  for  the  writ  is  that  the  verdict  was 
contrary  to  the  evidence,  the  writ  should 
be  sustained  but  flnal  judgment  should  not 
be  entered,  though  the  evidence  demanded 
the  writ  and  there  is  no  conflict.  Seaboard 
Air  Line   R.   v.    Blue   [Ga.]    47   S.   B.    569. 

78.  State  V.  Leche  [La.]   36  So.   868. 

79.  MacPall  v.  Dover  [N.  J.  Law]  57  A. 
136.  Judgment  on  the  writ  may  be  deferred 
in  order  to  permit  third  parties  to  be  brought 
in,  who  had  acquired  contractual  rights 
under  resolutions  of  a  board  of  chosen  free- 
holders. Allen  V.  Board  of  Chosen  Free- 
holders of  Hunterdon  County  [N.  J.  La«vJ  5S 
A.    346. 
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§  6.  ,  Costs'^-  are  not  ordinarily  to  be  taxed  against  a  board,  officer  or  judge 
who  it  is  alleged  has  exceeded  lawful  jurisdiction,  but  against  the  person  procuring 
the  order  adjudged  illegal  to  be  entered.'*  The  discretion  lodged  by  the  statutes 
in  the  court  in  the  matter  of  costs  is  not  revisable.'" 

§  7.  Review  of  certiorari.^* — Error  lies  to  the  refusal  of  a  certiorari,'"  and 
to  review  the  action  of  the  court  below  on  the  hearing.'"  All  presumptions,  how- 
ever, are  in  favor  of  the  judgment  of  the  court  below,*^  and  questions  which  might 
have  been  made  in  the  inferior  judicatory,  but  which  are  not  referred  to  in  the 
petition  for  certiorari,''  and  questions  not  raised  by  the  pleadings,  will  not  be 
considered."  Neither  will  assignments  of  error  and  recitals  of  fact  in  a  petition 
for  certiorari  not  affirmatively  verified  in  the  answer.'"  In  Georgia,  where  cer- 
tiorari is  the  remedy  for  reviewing  a  justice's  judgment  on  the  merits,  the  grant 
of  a  first  new  trial,  where  the  evidence  confiicts  and  does  not  as  a  matter  of  law 
imperatively  demand  the  verdict  rendered,  will  not  be  reviewed.'^  Neither,  where 
there  is  substantial  evidence  to  support  the  verdict  or  finding,  ■will  the  appellate 
court  interfere  with  a  judgment  overruling  the  writ;'"  but  where  there  is  no  suffi- 
cient evidence  to  support  the  verdict,  a  certiorari  setting  up  such  want  of  evidence 
should  be  sustained." 


80.  Brown  v.  Street  Lighting  Dlst.  No.  1, 
69  N.  J.  Law,   485,   S5  A.   1080. 

81.  See  1  Curr.  L.  505. 

82.  If  not  a  party  to  the  action,  he  may 
be  brought  In  for  this  purpose  by  proper 
notice.  Coffey  v.  Gamble  [Iowa]  94  N.  W. 
936. 

83.  Louisville  &  N.  R.  Co.  v.  Solomon,  138 
Ala.    151,   34  So.    1025. 

84.  See  1  Curr.  L.  506. 

85.  Lenney  v.  Finley,  118  Ga.  718,  45  S. 
B.   593. 

86.  LongstafE  V.  State  [Wis.]  97  N.  "W. 
900. 

87.  Where  the  answer  of  the  justice  of 
the  peace  does  not  set  forth  the  evidence 
Introduced  on  the  trial  of  the  case,  nor 
verify  that  contained  in  the  petition  for 
certiorari,  and  where  none  of  the  assign- 
ments of  error  can  be  properly  considered 
and  determined  without  a  reference  to  the 
evidence,  an  affirmance  of  the  judgment 
overruling  the  certiorari  necessarily  results. 
Ballard  v.  Parker,  119  Ga.  803,  47  S.  B.  171. 
"When,  upon  the  trial  of  a  certiorari  case, 
none  of  the  assignments  of  error  made  in  the 
petition  for  the  writ  can  be  determined 
without  considering  the  evidence  introduced 
In  the  lower  court,  and  the  answer  of  the 
Judge  of  such  court  fails  to  disclose  in  any 
way .  what  the  evidence  was,  the  judge  of 
the  superior  court  cannot  do  otherwise  than 
to  overrule  the  same.  Colbert  v.  State,  118 
Ga.  302,  45  S.  B.  403.  Where  exception  is 
taken  to  a  judgment  overruling  a  certiorari 
from  a  justice  court  in  a  case  In  which  the 
decision  of  that  court  turned  on  the  ques- 
tion of  the  priority  of  certain  contesting 
liens,  and  the  record  fails  to  show  the  dates 
of  the  liens,  the  dates  being  material,  the 
court  must  affirm  the  judgment,  since  it  can- 
not be  determined  whether  the  decision  in 
the  Justice  court  was  erroneous  or  correct. 
Peak  V.  Simmons,  119  Ga.  63,  45  S.  E.  698. 
Where  the  petition  presents  questions  of 
both  law  and  fact  and  the  superior  court 
sustains  the  writ  without  Indicating  the 
ground,  and  grants  a  new  trial,  the  judg- 
ment will  not  be  reversed  In  the  absence  of 


an  abuse  of  discretion  by  the  trial  court. 
Goodman  v.  Butler,  119  Ga.  54,   47  S.  B.  910. 

88.  Perry  v.  Brunswick  &  W.  R.  Co.,  119 
Ga.  819,  47  S.  E.  172.  A  ground  for  reversal, 
not  alleged  in  the  petition,  but  urged  for  the 
first  time  on  the  bearing  in  the  appellate 
court,  will  not  be  considered.  Holz  v.  Re- 
diske,    119   Wis.   563,    97   N.   W.   162. 

89.  Where  the  declaration  is  not  returned 
with  the  record  and  without  it  it  is  impos- 
sible to  determine  whether  superior  court 
committed  error  In  his  ruling  on  certiorari, 
an  affirmance  must  follow.     Ross  v.   Mercer, 

118  Ga.  905,  45  S.  B.  787.  The  plea  of  a  de- 
fendant not  having  been  embodied  and  re- 
turned in  the  certiorari  record,  the  appellate 
court  cannot  pass  upon  the  sufficiency  of  a 
demurrer  thereto.  Hodges  v.  Smith,  118  Ga. 
789,    45    S.    B.    617. 

90.  Shirling  V.  Kennon,  119  Ga.  501,  46  S. 
B.  630;  Taylor  v.  Sandersvllle,  118  Ga.  63,  44 
S.  B.  845.  Certain  facts  having  been  veri- 
fied by  the  answer,  It  was  not  error  to  sus- 
tain certiorari.  Thompson  v.  Hays,  119  Ga. 
167,   45   S.  B.   970. 

91.  Lovingood  v.  Lovingood,  119  Ga.  26, 
45  S.  B.  697;  Flanders  v.  Wood,  113  Ga.  635, 
38  S.  B.  975;  Perry  &  Co.  v.  Mattox,  118  Ga. 
146,  44  S.  E.  1005;  Shirley  V.  SwafCord,  119 
Ga.  43,  45  S.  B.  722;  Walker  v.  HlUyer,  119 
Ga.  225,  46  S.  B.  92;  Lovvorn  v.  Jones.  119  Ga, 
229,   46  S.  B.   92.     See  1   Curr.  L.   506,  n.   6. 

92.  Lovvorn  v.  Jones,  119  Ga.  229,  46  S.  E. 
92;  Georgia  Southern  &  P.  R.  Co.  v.  Giddens, 
117  Ga.  799,  45  S.  B.  67;  Central  of  Georgia 
R.  Co.  V.  Woolsey,  117  Ga.  838,  46  S.  B.  267; 
Ramsey  v.  Rogers,  118  Ga.  868,  45  S.  B.  693. 
Where  the  evidence  is  sufficient  to  warrant 
the  finding  of  a  Justice  of  the  peace,  the 
superior  court  did  not  err  in  overruling  a 
petition  for  certiorari.     Mitoham  v.  Cochran, 

119  Ga.  184,  45  S.  B.  989.  Where  there  was 
some  conflict  in  the  evidence,  there  was  no 
error  in  refusing  a  certiorari,  the  only^  as- 
signment of  error  being  that  the  verdict 
was  contrary  to  law  and  the  evidence.  Ma- 
con, D.  &  S.  R.  Co.  V.  Hlghtower,  119  Ga. 
243,   46  S.  B.  103. 

08.     Hudgins   v.    Lampkin,    118    Ga.    842,    45 
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A  grant  of  land  held  adversely  by  one  in  the  actual  occupancy  thereof"*  under 
a  claim  of  title  is  void.""  There  must,  however,  be  an  ouster  of  possession."  In 
some  states,  however,  such  sale  not  coming  within  the  statutory  definition  of 
"litigious  rights,"  the  sale  is  valid."'  This  rule  against  conveyances  of  land  held 
adversely  does  not  apply  to  judicial  sales,"'  nor  to  a  purchase-money  mortgage 
given  by  the  purchaser  at  such  sale,"'  though  by  statutes  in  some  states  it  applies 
to  execution  sales.^  In  states  where  the  deed  is  void  as  to  the  adverse  possessor 
only,  an  action  cannot  be  maintained  against  the  latter  in  the  name  of  the  gran- 
tee,* though  one  may  be  maintained  against  such  claimant  in  the  name  of  the 
grantor  for  the  grantee's  use.'  The  "adverse  possession"  intended  by  the  Ken- 
tucky statute  seems  to  be  the  same  as  that  which  might  ripen  into  a  title.* 

Contingent  fees  are  not  champertous,'  if  no  interest  in  the  cause  of  action 
passes,'  but  it  being  shown  that  they  are  obtained  from  the  suitor  by  any  undue 
influence  of  the  attorney  over  the  client,  or  by  any  fraud  or  imposition,  or  that 
the  compensation  is  clearly  excessive,  so  as  to  amount  to  extortion,  the  court  will 
protect  the  aggrieved  party.''  In  Nqw  York,  however,  an  agreement  for  a  con- 
tingent fee,  the  attorney  to  advance  all  court  costs,  is  champertous.'  An  agree- 
ment whereby  an  attorney  is  to  be  paid  nothing  for  his  services  and  disbursements 
in  case  of  failure,"  nor  to  have  a  debt  for  the  same  in  case  of  success,"  is  cham- 


S.  B.  679.  It  appearing  from  the  recitals  of 
fact  and  the  brief  of  the  evidence  set  forth 
In  the  petition  for  certiorari  that  on  the 
trial  thereof  in  the  justice  court  in  which 
it  was  brought  the  defendants  failed  to 
establish  by  evidence  any  of  the  special  de- 
fenses relied  on  by  them,  save  only  that  they 
were  entitled  to  a  small  credit  \iponthe  note 
sued  on,  but  that  the  jury  nevertheless  re- 
turned a  general  verdict  In  their  favor,  the 
judge  of  the  court  below  erred  in  refusing 
to  sanction  the  plaintiff's  petition  for  cer- 
tiorari. Carter  &  Borough  v.  Mlnton,  119 
Ga,   474,    46  S.  E.   658. 

»4.  Tarvln  V.  Walker's  Creek  Coal  &  Coke 
Co.,  25  Ky.  L.  R.  2246,  80  S.  W.  504.  Life 
tenant  does  not  hold  adversely  to  reversion- 
er. Lewis  v.  Lewis  [Conn.]  57  A.  735.  A 
conveyance,  by  a  purchaser  at  a  foreclosure 
sale,  while  the  land  is  in  the  actual  adverse 
possession  of  the  mortgagor's  lien,  is  cham- 
pertous.  Stovall  v.  Haynes,  25  Ky.  L.  R. 
1789,  78  S.  "W.  895.  See  1  Curr.  L.  506,  n. 
19,  20. 

95.  Schneller  v.  Planklnton  [N.  D.]  98  N. 
W.  77.  Will  not  support  an  action  of  eject- 
ment against  the  adverse  claimant.  Smith 
V.  Klay  [Fla.]  36  So.  64.  See  1  Curr.  L.  506, 
n.   13. 

96.  That  there  is  an  overhanging  struc- 
ture does  not  render  the  conveyance  void 
[Gen.  St.  1902,  §  4042].  Norwalk  Heating  & 
Lighting  Co.  v.  Vernam,  75  Conn.  662,  66  A. 
168. 

97.  Sanders  v.  Ditch,  110  La.  884,  34  So. 
860. 

98.  De  Garmo  v.  Phelps,  176  N.  T.  455,  68 
N.   E.   873. 

99.  Given  the  same  day  he  obtained  the 
deed.  De  Garmo  v.  Phelps,  176  N.  T.  455,  68 
N.  E.  873. 

1.  Ky.  St.  1899,  5  210.  Farmers'  Bank  v. 
Pryse,  25  Ky.  L.  R.  807,  76  S.  W.  358. 

2,  3.  Schneller  v.  Planklnton  [N.  D.]  98  N. 
W.  77.     See  1  Curr.  L.  507.  n.  26. 


4.  If  several  grants  be  conveyed  as  one 
tract  and  the  grantee's  tenant  leases  all  but 
occupies  only  one,  there  is  a  possession  of 
all  adverse  to  a  hostile  claimant  of  the  un- 
occupied tract.  Such  claimant's  deed  is  ^oid 
as  to  all.  Scott  v.  Mineral  Development  Co. 
[C.  C.  A.]   130  P.  497. 

5.  A  contract  with  an  attorney  to  prose- 
cute claims  for  10  per  cent  of  the  amount 
collected  held  legal.  Williams  v.  Phlla.,  208 
Pa.^.282,  57  A.  578.  An  agreement  whereby 
o'ne-'dgrees  to  look  up  and  collect  all  taxes 
on  ^i)*operty  which  had  escaped  taxation,  he 
standing  all  expenses  and  receiving  a  per- 
centfige  of  the  amount  collected,  is  not 
champertous.  Shlnn  v.  Cunningham,  120 
Iowa,    383,    94   N.    W.    941. 

6.  See  1  Curr.   L.  507,  n.   28,  29. 

7.  Swiss  immigrant  badly  injured,  con- 
tingent fee  was  %  of  amount  recovered, 
which  amounted  to  $10,000,  which  was  vol- 
untarily paid;  held,  the  condition  of  the 
client  and  fairness  of  the  transaction  were 
for  the  jury.  Muller  v.  Kelly  [C.  C.  A.]  125 
P.   212. 

NOTE.  Disbarment  of  attorney:  An  at- 
torney making  a  champertous  agreement  is 
guilty  of  a  flagrant  breech  of  professional 
duty  and  Is  thereby  rendered  amenable  to 
the  summary  jurisdiction  of  the  court,  which 
may  disbar  him  therefor.  In  re  Evans,  22 
Utah,  366,  62  P.  913,  53  L.  R.  A.  952. 

8.  Taylor  v.   Enthoven,   88  N.  T.   S.   138. 

9.  Begly  v.  Weddigen,  86  App.  Dlv.  629, 
83  N.  Y.  S.   805. 

10.  Gargano  v.  Pope,  184  Mass.  571,  69  N. 
B.  343;  Robertson  v.  Cayard  [Tenn.]  77  S. 
W.  1056. 

*  NOTES.  Agrreement  to  pay  Judgment:  An 
agreement  by  an  attorney  to  pay  any  judg- 
ment that  should  be  Anally  rendered  against 
his  client  in  a  certain  suit.  In  consideration 
Qf  the  latter  appealing  the  case  and  paying 
the  attorney  a  fee  for  conducting  the  same, 
ts  void   as   against  public  policy  and   cannot 
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pertous/^  and  such  contract  providing  that  it  should  cover  services  rendered  or  to 
be  rendered,  its  invalidity  is  not  affected  by  the  fact  that  services  were  rendered 
prior  to  its  execution.^-  An  assignment  of  an  allowed  claim  to  secure  fees  is  not 
a  "buying  *  ♦  *  jn  order  to  bring  action."'^  In  Washington,  the  doctrine 
of  champerty  respecting  fees  to  be  paid  out  of  the  recovery  has  been  abrogated.^* 

Contracts  hy  litigants^'  with  others  in  consideration  of  aid  given  to  share  in 
the  fruits  of  the  litigation  are  not  void.^*  An  agreement  by  one  having  any  in- 
terest in  the  subject-matter,  whether  it  be  legal  or  equitable,  great  or  small,  vested 
or  contingent,  certain  or  uncertain,  to  prosecute  the  suit  is  not  champerty  or  main- 
tenance.^' A  wife  assisting  her  husband  financially  in  prosecuting  a  suit  to  judg- 
ment is  not  guilty  of  champerty.^' 

A  bona  fide  sale  or  assignment  of  a  right  of  action  is  not  champertous,  even 
though  legal  proceedings  may  be  necessary  to  reduce  it  to  possession,^'  nor  is  such 
an  assignment  of  an  interest  in  a  pending  action,  each  party  to  pay  his  propor- 
tionate share  of  the  expenses  of  the  litigation,  maintenance.^"  The  assignment 
of  an  interest  in  the  cause  of  action  to  one's  attorney  is  not  barratry  where  the 
attorney  did  not  induce  the  employment  by  personal  solicitation  nor  by  loans  or 
promises  thereof.^^  In  states  where  an  attorney  is  prohibited  from  purchasing 
choses  in  action,  a  bona  fide  assignee  of  an  attorney  purchasing  such  a  claim  may 
enforce  the  claim  ;^^  but  the  attorney  cannot  maintain  an  action  on  a  claim  as- 
signed to  him  for  the  purpose  of  bringing  an  action  in  the  county.^^ 

Champerty  is  a  defense"'^  only  where  the  champertous  agreement  is  sought  to 
be  enforced.^"  Equity  has  Jurisdiction  to  relieve  one  from  a  champertous  con- 
tract on  the  ground  of  constructive  fraud, ''^  and  the  aggrieved  party  is  not  de- 
barred from  such  relief  on  the  ground  that  he  is  in  pari  delicto  and  does  not 
come  into  equity  with  clean  hands.^' 

CHAKITABLB   GIFTS. 

§1.     Nature  and  Bssentlnis;  Validity  (678).  I      i  4.     Administration        and        Bnforcement 
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§  1.     Nature  and  essentials j  validity."^ — To  come  within  the  rule  of  charitable 


be  enforced  by  either  attorney  or  client. 
Adye  v.  Hanna,  47  Iowa,  264,  29  Am.  Rep.  484. 
— From  note  to  Bowman  v.  Phillips,  13  Am. 
St.  Rep.    292,   299. 

11.  Note:  But  there  are  numerous  au- 
thorities holding  that  a  contract  to  pay  the 
attorney  a  percentage  of  the  recovery,  con- 
tingent upon  his  success  in  the  suit.  Is  not 
champertous  but  valid  (McDonald  v.  Chi- 
cago &  N.  W.  R.  Co..  29  Iowa,  170;  Newkirk 
v  Cone,  IS  111.  449;  Jewell  v.  Neidy,  61  Iowa, 
299,  16  N.  W.  141;  Stewart  v.  H.  &  T.  C.  R. 
Co.,'  62  Tex.  246;  Jeffries  v.  Mut.  L.  Ins.  Co., 
110  U.  S.  305,  4  S.  Ct.  8);  unless  some  \m- 
falr  advantage  is  taken  of  the  client  (Davis 
V.  Webber,  66  Ark.  190.  49  S.  W.  822,  74  Am. 
St.  Rep.  81). — From  note  to  Shirk  v.  Nelble, 
83  Am.   St.   Rep.   150,   170. 

12,  Gargano  v.  Pape,  184  Mass.  B71,  69 
N.  B.   343. 

1      13.     Pen.  Code,  §  161.     In  re  Cummins'  Es- 
tate   [Cal.]    77  P.    479. 

14.  2  Ball.  Ann.  Codes  &  St.  5  5165.  Agree- 
ment to  sue  for  a  third  and  pay  all  dis- 
bursements is  valid.  Smits  v.  Hogan  [Wash.] 
77   P.   390. 

15.  See  1  Cuir.  L.  507. 


16.  As  against  public  policy.  Fenn  v. 
McCarrell,   208  Pa.   615,  57  A.   1108. 

17.  An  agreement  whereby  an  assignor 
who  retains  a  contingent  interest  in  the 
property  agrees  to  prosecute  for  an  alleged 
trespass  for  the  benefit  of  the  assignee  at 
the  latter's  expense  Is  not  chanjpertous  nor 
in  violation  of  Pen.  Code,  §  320.  Finlen  v. 
Heinze,  28   Mont.   548,    73   P.   123. 

18.  Ex  parte  Hiers  [S.  C]   45  S.  B.  146. 
19i     Assignment    of    claim    for     damages, 

consisting  only  of  attorney's  fees  to  attor- 
ney, held  valid.  Lacey  v.  Davis  [Iowa]  98 
N.   W.   366. 

20.  Mills'  Ann.  St.  §  1299.  O'DriscoU  v. 
Doyle,  31  Colo.  193,  73  P.  27. 

31.  Mo.,  K.  &  T.  R.  Co.  V.  Bacon  [Tex. 
Civ.  App.]   80  S.  W.  572. 

22.  Holding  that  Code  Civ.  Proc.  §§  73,  74, 
75,  does  not  render  the  purchase  by  the  at- 
torney void,  but  simply  denies  to  him  the 
use  of  the  courts  for  the  purpose  of  prose- 
cution. Beers  v.  Washbond,  86  App.  Div. 
582,  83  N.  T.  S.   993. 

23.  Sugarman  v.  MandoUa,  88  N.  T.  S.  393. 

24.  See   1    Curr.   L.   507. 

25.  Debtor   cannot   object   In    suit   by   as- 
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uses,  the  gift  must  be  to  a  public  charity  ;=">  thus  a  Young  Men's  Christian  Asso- 
ciation/* or  a  gift  to  a  school  district,  to  be  devoted  to  the  education  of  poor  chil- 
dren,'^ or  a  devise  to  the  pastors  and  deacons  in  trust  for  a  church,'^  or  a  devise 
to  furnish  homes  to  industrious  girls  at  the  least  possible  cost  to  them,  and  pro- 
viding that  others  so  inclined  might  add  to  it,'*  but  not  a  railroad  relief  depart- 
ment maintained  by  sums  deducted  from  the  wages  of  employes,'*  nor  a  devise 
for  the  purpose  of  educating  the  descendants  of  two  persons  named,'"  is  public. 
There  must  be  a  sufficiently  defined  property  or  fund  given.'"  No  trustee  is  nec- 
essary.'^ In  most  of  the  states,  it  is  regarded  inherent  in  a  public  charity  that 
the  beneficiaries  be  somewhat  uncertain,  and  in  these  it  suffices  if  a  purpose  be 
indicated  and  the  ultimate  beneficiaries  be  capable  of  selection  or  ascertainment 
in  administering  it."  Where  the  doctrine  of  charitable  gifts  is  not  in  force,  the 
essentials  of  a  private  express  trust  must  be  found.'^  Thus  a  definite  beneficiary,*" 
and  a  trustee  capable  of  taking,  are  essential.*^  If  a  particular  donee  be  indicated, 
it  must  at  least  be  ascertainable.*^    A  vested*'  gift  for  charity  is  not  within  the 


signee.  Lacey  v.  Davis  [Iowa]  98  iv.  W.  368. 
Not  in  the  original  action.  Forbes  v.  Motir 
[Kan.]  76  P.  827.  Does  not  bar  tlie  original 
suit.  Robertson  v.  Cayard  [Tenn.]  77  S.  W. 
1056. 

26.  Contingent  attorney's  fee.  Gargano  v. 
Pape,  184  Mass.  571,  69  N.  E.  343. 

27.  Gargano  v.  Pape,  184  Mass.  571,  69  N. 
D.    343. 

28.  See  1   Curr.  L.   510. 

89.  Historica,l  and  antiquarian  society 
which  permitted  visitors  but  was  not  obliged 
to  do  so,  held  not  charitable  so  as  to  be 
exempt  from  inheritance  tax.  In  re  Landis' 
Estate  [N.  J.  Prerog.]   56  A.   1039. 

Jfote:  A  gift  to  charity  is  one  that  ex- 
tends to  the  rich  as  well  as  the  poor. 
(Mitford  V.  Reynolds,  1  Phill.  Ch.  185; 
Coggshall  V.  Pelton,  7  Johns.  292;  Perrin  v. 
Carey,  24  How.  465;  Kain  v.  Gibboney,  101 
U.  S.  362),  and  must  confer  a  public  benefit 
open  to  an  indefinite  number  of  persons 
(Pestorazzi  v.  St.  Joseph's  Catholic  Church, 
104  Ala.  327,  53  Am.  St.  Rep.  48),  and  may 
be  applied  to  anything  that  tends  to  pro- 
mote the  well  doing  or  well  being  of  man 
(Ould  V.  Washington  Hospital,  95  U.  S.  303; 
Protestant,  etc.,  Soc.  v.  Churchman.  80  Va. 
718),  thus  schools  (Curling  v.  Curling,  8 
Dana,  38,  33  Am.  Dec.  475;  Gerke  v.  Puroell, 
25  Ohio  St.  229;  Magee  v.  O'Nlell,  19  S.  C. 
170),  libraries  (Maynard  v.  Woodward,  36 
Mich.  423;  Duggan  v.  Slocum,  83  P.  244; 
Hinckley's  Estate,  58  Cal.  457)  and  the  re- 
lief of  the  poor  and  unfortunate  (Camp  v. 
Crocker,  52  Conn.  412;  Darcy  v.  Kelly,  153 
Mass.  433. — Prom  note  to  Hoeffer  v.  Clogan, 
63   Am.   St.    Rep.    248. 

30.  Property  exempt  from  taxation.  Com. 
V.  Y.  M.  C.  A.,  25  Ky.  L.  R.  940,  76  S.  W. 
522. 

31.  Though  the  surplus  If  any  was  to  go 
to  the  district.  Com.  v.  PoUitt,  25  Ky.  L. 
R.   790,   76   S.  W.   412. 

82.  Osgood  v.  Rogers  [Mass.]  71  N.  E. 
306. 

33.  In  re  Daly's  Estate,  208  Pa.  58,  67 
A.   180. 

34.  Liable  for  negligence  in  selecting  a 
physician.  Haggerty  v.  St.  Louis,  etc.,  R. 
Co.,   100   Mo.  App.    424,   74   S.  W.   456. 

35.  Within  the  rule  against  perpetuities. 
Johnson  v.  De  Pauw  University,  35  Ky.  L. 
R.    950,    7«   3.   W.    851. 


36.  Gidley  v.  Lovenberg  [Tex.  Civ.  App.] 
79  S.  W.  831.  A  devise  of  the  rents  of  a 
building  carries  the  building  itself  [Rev.  St. 
1895,  art.   624].     Id. 

37.  Where  an  executor  was  to  use  a  cer- 
tain fund  to  organize  a  charity  and  he  was 
also  "detainer"  of  the  estate  until  the  provi- 
sions of  the  will  were  carried  out,  the  bequest 
was  not  void  for  want  of  a  trustee.  Gidley 
V.  Lovenberg  [Tex.   Civ.  App.]   79  S.  W.   831. 

38.  See  5  Am.  &  Eng.  Bno.  Law,  905. 
Illustrations:     A  devise  to  an   executor  to 

be  distributed  "to  the  poor  in  his  discre- 
tion," under  Ky.  St.  1899,  §  317.  Thompson's 
Ex'r  V.  Brown,  25  Ky.  L.  R.  371,  75  S.  W. 
210.  Gift  to  an  executor  to  be  disposed  of 
in  such  proportions  as  he  may  deem  wise 
for  the  aid  of  certain  religious  societies 
[Ky.  St.  1903,  §  317].  Leak's  Heirs  v.  Leak's 
Ex'r,  25  Ky.  L.  R.  1703,  78  S.  W.  471.  De- 
vise for  the  benefit  of  the  unfortunate  wid- 
ows and  orphans  of  a  certain  town  or  the 
Indigent  Israelites  of  a  certain  city.  Gidley 
V.  Lovenberg  [Tex.  Civ.  App.]  79  S.  W. 
831.  To  furnish  homes  for  industrious  girls. 
In  re  Daly's  Estate,  208  Pa.  58,  57  A.  180, 
For  the  benefit  of  the  white  public  schools, 
or  for  a  city  hospital  as  the  city  authori- 
ties should  elect,  Is  certain.  City  of  Hunts- 
vllle  V.   Smith,   137   Ala.   382,   35   So.   120. 

39.  See  Trusts,  2  Curr.  L.  1924. 

40.  The  beneficiary  must  be  definite.  De- 
vise to  an  unincorporated  association  is  void. 
Laws  1893,  p.  1748,  c.  701  was  not  in  effect 
when  this  devise  was  made.  Murray  v.  Mil- 
ler, 178  N.  T.  316,  70  N.  E.  870.  Nor  could  it 
take  affect  as  a  power  In  trust.  Id.  A  de- 
vise to  a  class  is  sulHciently  definite.  To 
those  suffering  from  destruction  of  property 
by  storms,  fioods  and  fire-  and  other  acci- 
dental natural  causes,  who  are  fairly  en- 
titled to  relief.  Kronshage  v.  Varrell  [Wis.] 
97  N.  W.   928. 

41.  Prior  to  1893,  a  gift  to  an  unincor- 
porated body  was  void  In  New  York.  Nor 
was  a  gift  In  trust  for  such  body  valid.  1 
Rev.  St.  (1st  Ed.)  pt.  2,  c.  1.  Murray  v.  Mil- 
ler, 85  App.  Div.  414,  83  N.  Y.  S.  591.  Laws 
1893,   c.   701,   are   not  retroactive.     Id. 

42.  Gift  to  be  divided  between  Indian  and 
Domestic  missions  of  the  United  States,  noth- 
ing to  show  that  any  society  was  to  take  the 
bequest.  Bowman  v.  Domestic  &  Foreign 
Missionary    Soc,    42    Misc.    574,    87    N.    T.    S. 
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rule  against  perpetuities.'**  Such  rule,  however,  defeats  a  trust  in  those  states 
where  charitable  trusts  are  not  recognized/"  but  not  a  gift  direct  without  any 
trust.**  The  doctrine  of  charitable  uses  does  not  exist  in  Michigan*^  nor  Wis- 
consin,** and  formerly  not  in  New  York,**  but  does  in  Massachusetts."" 

The  validity  of  a  charitable  gift  in  a  will  depends  on  the  law  of  the  state 
where  the  testator  was  domiciled  and  the  lands  devised  are  situated."^  Where  the 
instrument  creating  the  gift  is  required  to  be  attested,  the  attestation  must  be 
legal."'' 

§  2.  Capacity  of  donee  or  trustee."" — ^The  donee's  capacity  is  measured  at 
the  time  when  the  gift  must  vest,"*  hence  nonexistence  of  a  contemplated  corporate 
donee  is  not  an  objection.""  A  limitation  in  the  charter  of  a  corporation  as  to 
the  amount  of  property  it  may  hold  is  for  the  benefit  of  the  general  public,  and 
heirs  cannot  object,""  nor  can  the  state  up  to  that  amount."^  Where  charitable 
trusts  are  not  recognized  if  the  donee  is  not  empowered  to  take  at  the  death  of 
the  testator,  the  gift  is  void."  A  legislative  "sanction"  of  such  gifts  may  be  read 
in  a  general  charter  power  to  take  real  estate."" 

§  3.  Interpretation  and  construction.^^ — ^The  ordinary  rules  of  interpreta- 
tion apply.'^    A  few  specific  instances  follow. 

Where  the  trustee  or  donee  is  designated  by  ambiguous  terms,  that  construc- 
tion will  be  adopted  which  seems  to  accord  with  the  intention  of  the  donor.'^ 


621.     Domestic    and    foreign    missionary    so- 
ciety   not    entitled    to    take.     Id. 

43.  It  has  no  application  where  a  post- 
ponement respecting  the  gift  goes  only  to 
Its  form  or  mode.  It  is  vested.  Brigham 
V.  Peter  Bent  Brigham  Hospital,  126  F.   796. 

44.  Accumulations  can  be  directed  beyond 
lives.  Brigham  v.  Peter  Bent  Brigham  Hos- 
pital,  126   F.  796. 

45.  Gift  to  officer  of  unincorporated  so- 
ciety, being  In  trust  to  be  applied  to  the 
use  of  such  body,  was  invalid  as  In  violation 
of  the  rule  against  perpetuities.  Murray  v. 
Miller,  178  N.  Y.  316,  70  N.  B.  870.  As 
creating  a  passive  trust.  Id.  Nor  could  It, 
take  effect  as  a  power  in  trust.  The  trust 
being  void,  the  power  in  trust  would  also 
be.     Id. 

46.  A  gift  of  personalty  to  an  incor- 
porated association  to  be  invested  and  the 
proceeds  applied  for  Its  own  benefit  is  a  gift 
absolute  and  valid.  Not  a  trust.  Statute 
against  perpetuities  does  not  apply.  In  re 
Daniels'  Estate,  41  Misc.  299,  84  N.  T.  S. 
684. 

47.  A  gift  to  establish  a  bed  in  perpetuity 
In  a  hospital  and  income  of  another  sum  to 
be  applied  to  relief  of  certain  needy  poor  is 
void.  Hopkins  v.  Crossley  [Mich.]  96  N.  W. 
499. 

48.  A  devise  to  trustees  to  be  conveyed  to 
a  city  for  specified  purposes  held  to  convey 
absolute  title.  Hence  not  In  violation  of  the 
rule.  Danforth  v.  Oshkosh,  119  Wis.  262, 
97  N.  W.  258.  Strong  dissenting  opinion  dis- 
cusses origin  of  the  doctrine.     Id. 

49.  Murray  v.  Miller,  85  App.  Div.  414,  83 
N.   T.  S.    591. 

BO,  61.  Brigham  v.  Peter  Bent  Brigham 
Hospital,  126  F.   796. 

52.  Under  P.  L.  S22,  one  witness  signed 
a  will  before  the  testator  and  the  other 
without  seeing  the  testator  sign.  Appeal  of 
Appley,   206  Pa.   1,   55  A.  795. 

BS.     See  1  Curr.  L..   512. 

64.     A  gift  limited  after  a  life  estate  to  a 


person  who  shall  be  known  at  the  death  of 
the  testator  as  the  treasurer  of  an  unincor- 
porated body  vested  at  the  testator's  death. 
The  treasurer  of  an  Incorporated  body  could 
not  take.  Murray  v.  Miller,  85  App.  Dlv. 
414,  83  N.  T.  S.  591.  Gould  not  be  affected  by 
subsequent  legislation.     Id. 

65.  Brigham  v.  Peter  Bent  Brigham  Hos- 
pital, 126  F.  796. 

86.  Brigham  v.  Peter  Bent  Brigham  Hos- 
pi1;al,   126  P.  796.     See  1  Curr.  D.   512,   n.   11. 

Note:  Whether  a  gift  is  void  as  to  any 
excess  above  its  legal  capacity  to  take,  there 
is  a  conflict.  In  re  McGfraw's  Estate,  111  N. 
T.  66,  7  Am.  St.  Rep.  684,  n.,  2  L.  R.  A.  255, 
n.;  Wood  v.  Hammond,  16  R.  I.  98,  holding 
that  it  is  and  Farrington  v.  Putnam,  90  Me. 
405,  38  Li.  R.  a.  339;  Hanson  v.  Little  Sisters 
of  the  Poor,  79  Md.  434,  32  L.  R.  A.  293,  n.; 
Hamsler  v.  Hamsler,  132  111.  273,  8  L.  R.  A. 
556;  Jones  v.  Habersham,  107  TJ.  S.  174,  hold- 
ing that  such  gifts  can  only  be  attacked  in 
a  direct  proceeding  by  the  state.  See  Brig- 
ham V.  Peter  Bent  Brigham  Hospital,  126  F. 
796. 

67.  Where  a  state  has  authorized  a  par- 
ticular corporation  to  hold  property  to  a 
certain  amount,  it  cannot  object  to  its  tak- 
ing by  devise  up  to  such  amount.  Brigham 
V.  Peter  Bent  Brigham  Hospital,  126  F.   796. 

68.  Cannot  be  affected  by  subsequent  leg- 
islation. Murray  v.  Miller,  85  App.  Dlv.  414, 
83  N.  T.  S.  591. 

59.  Charter  creating  "Sisters  of  Charity" 
empowered  to  acquire  real  estate  satisfies 
Declar.  Rights,  art.  38.  Rogers  v.  Sisters  of 
Charity,  97  Md.   550,  65   A.  318. 

60.  See  1  Curr.  L.  612. 

61.  See  Deeds  of  Conveyance,  1  Curr.  L. 
908;  Wills,  2  Curr.  L.  2076.  A  bequest  of  all 
personal  property,  to  be  sold  and  the  pro- 
ceeds devoted  to  a  charity  did  not  carry 
money  on  deposit  at  date  of  donor's  death. 
City  of  Huntsville  v.  Smith,  137  Ala.  382,  35 
So.    120. 

62.  By    will    a    bequest    was    left    to    the 


3  Cur.  Law. 


CHAEITABLE  GIFTS  §  4. 


681 


Where  the  corporate  name  was  "The  mayor  and  aldermen  of  the  city  of  Hunts- 
Tille/'  a  gift  to  the  "City  of  Hnntsville"  was  certain."'  Words  defining  the  num- 
ber of  beneficiaries  will  mean  so  many  each  year  if  revenue  is  to  be  applied  annu- 
ally.'* A.  bequest  for  the  benefit  of  the  poor  of  a  certain  district  is  not  for  the 
exclusive  benefit  of  the  paupers  of  such  district.'" 

A  deed  of  feoffment  to  a  society  able  to  take  land,  for  the  use  of  another  passes 
title  to  the  latter  under  the  statute  of  uses."  Under  a  devise  to  a  school  district 
unless  testator's  son  should  return,  the  district  took  a  defeasible  fee."  A  gift  is 
not  contingent  merely  because  the  executor  may  die  before  the  charity  is  organ- 
ized to  which  he  is  to  transfer  the  property.'^  Different  charities  do  not  neces- 
sarily hold  a  gift  in  severalty  because  it  was  given  in  "parts."" 

§  4.  Administration  and  enforcement.'"' — Only  trustees  legally  appointed  may 
act,'^  and  long  acquiescence  by  the  clerical  managers  in  the  actions  of  others  did 
not  give  such  others  the  right  to  act.''*  Where  the  original  trustees  die,  othets 
may  be  appointed  in  their  stead,"  and  persons  who  by  the  language  of  the  will 
would  have  been  suitable  to  the  donor  should  be  appointed.'*  The  trust  must 
be  accepted.'"  The  board  of  managers  may  act  by  the  concurrence  of  a  majority 
of  its  members." 

The  gift  must  be  administered  according  to  the  directions  of  the  donor,"  but 
when  it  becomes  impossible  to  administer  it  according  to  his  directions,  the  gen- 
eral purpose  should  be  carried  out  as  nearly  as  practicable."    Where  a  beneficiary 


Baptist  ohuroh  and  society  of  K.  This  de- 
scription was  equally  applicable  to  two  so- 
cieties, one  of  which  the  donor  had  at  times 
attended.  Preston  v.  Foster,  75  Conn.  709, 
65  A.  558.  A  devise  to  create  a  charity  and 
directing  the  executors  to  obtain  a  charter 
constituted  them  trustees  until  the  corporate 
organization  was  completed.  No  failure  as 
to  trustee.  In  re  Daly's  Estate,  208  Pa.  58, 
57  A.  180.  A  provision  appointing  as  man- 
agers of  a  fund  the  ministers  of  the  oldest 
Episcopalian,  Congregational  and  Presby- 
terian churclies,  means  three  ministers.  City 
of  Boston  V.  Doyle,  184  Mass.  373,  68  N.  E. 
851.  Where  the  minister  of  the  oldest  Con- 
gregational church  was  named  as  trustee, 
"Congregational"  referred  to  that  well 
known  denomination.     Id. 

63.  City  of  HuntsvlUe  v.  Smith,  137  Ala. 
382,  35  So.  120. 

64.  A  judgment  in  a  suit  to  construe  a 
will,  directing  the  executor  to  loan  money, 
and  collect  interest  annually  and  appropriate 
it  to  the  education  of  four  poor  children,  to 
be  selected  by  him,  meant  that  four  chil- 
dren were  to  be  selected  each  year,  not  that 
only  four  were  to  be  educated.  Gray  v. 
Gray's  Adm'r,  24  Ky.  L.  R.  848,  70  S.  W.  46. 

65.  Though  it  was  to  be  administered  by 
the  overseers  of  the  poor.  BrookviUe 
Borough  V.  Startzell,  207  Pa.   347,  56  A.  938. 

66.  Conveyance  to  the  Sisters  of  Charity 
for  the  use  of  an  orphan  asylum.  Rogers  v. 
Sisters  of  Charity,  97  Md.  550,  55  A.  318,. 

67.  Com.  V.  PoUitt,  25  Ky.  L.  R.  790,  76 
S.  W.  412. 

68.  Where,  after  the  death  of  a  life  ten- 
ant, the  executors  were  to  apply  the  prop- 
erty to  a  charity  and  the  executors  died  be- 
fore the  life  tenants,  the  devise  was  valid. 
GIdley  v.  Lovenberg  [Tex.  Clv.  App.]  79  S. 
W.  831. 

69.  Where  only  the  income  was  to  be 
used  they  took  as  tenants  In  common.  Os- 
good V.  Rogers  [Mass.]  71  N.  B.  306. 


70.  See  1  Curr.  L.  512. 

71.  Where  selectmen  were  named  as  man- 
agers of  a  fund  and  the  office  was  abolished 
and  the  mayor  and  aldermen  became  their 
successors  as  officers  of  the  city,  they  did 
not  become  managers  of  the  fund.  City  of 
Boston  V.  Doyle,  184  Mass.   373,  68  N.  E.  851. 

72.  Three  ministers  and  the  board  of  se- 
lectmen were  appointed  by  tne  will.  The 
office  of  selectmen  was  abolished  and  the 
mayor  and  aldermen  for  some  time  acted 
with  the  ministers.  City  of  Boston  v.  Doyle, 
184  Mass.  373,   68  N.  E.  851. 

73.  Loyd  V.  Webster,  117  Ga.  775,  45  S. 
E.   77. 

74.  In  one  clause  it  said  "It  is  presumed 
that  there  will  always  be  virtuous  and 
benevolent  citizens."  City  of  Boston  v. 
Doyle,  184  Mass.  373,  68  N.  B.  851.  Rev. 
Laws,  0.  149,  S  1,  in  relation  to  the  giving 
of  bond  by  trustees,  is  not  applicable  to 
managers  of  a  fund  devised  to  charity.     Id. 

75.  There  was  a  sufficient  acceptance 
where  a  town  at  a  legally  warned  meeting 
voted  to  accept  a  bequest.  Bequest  for  an 
academy  and  providing  that  the  town  should 
appoint  a  board  of  trustees.  This  was  done 
at  the  meeting.  Bellows  Free  Academy  v.  , 
Sowles    [Vt.]    67   A.    996. 

76.  City  of  Boston  v.  Doyle,  184  Mass. 
373,  68  N.  B.   851. 

77.  Body  of  persons  appointed  to  admin- 
ister the  fund  had  no  power  to  establish 
a  pay  pupil  department.  Ranklne  v.  De 
Veaux  College,  41  Misc.,  655,  85  N.  Y.  S.  239. 
A  bequest  to  erect  a  building  upon  a  certain 
lot  unless  some  other  person  donated  a  lot 
cannot  be  located  on  a  lot  acquired  by  the 
board  of  trustees.  State  v.  Chiokering  [N. 
H.]   55  A.  937. 

78.  The  office  of  selectmen  who  were  ap- 
pointed trustees  was  abolished.  The  will 
made  no  other  provision.  City  of  Boston  v. 
Doyle,  184  Mass.  373,  68  N.  E.  851,  and  casea 
cited. 
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church  established  another  and  then  went  out  of  existence,  the  case  was  a  proper 
one  for  the  application  of  the  cy  pres  doctrine.''"  A  trustee  cannot  compromise 
with  those  contesting  the  validity  of  a  bequest  and  accept  less  than  the  amount 
thereof,*"  and  an  agreement  entered  into  by  his  attorney  without  his  consent  with 
a  part  of  the  heirs  is  not  binding.'^  Under  a  bequest  of  certain  corporate  stock, 
the  dividends  of  which  were  to  be  reinvested  in  the  same  stock  until  the  fund 
reached  a  certain  amount,  the  trustees  had  power  to  sell  the  stock  when  its  mar- 
ket value  would  realize  such  amount.*^  Where  a  town  was  the  real  trustee,  it 
was  the  proper  party  to  maintain  an  action  for  an  interference  with  the  fund.*' 
The  fact  that  the  trustees  incorporated  does  not  constitute  an  attempt  to  divert 
funds  contrary  to  the  provisions  of  the  will.** 

CHATTEL  MORTGAGES.! 


g  1.  What  Constitutes  a  Chattel  Mortgrase 
<682). 

§  2.  Subject-SIatter.  Wliat  may  be  Mort- 
eaeed  (683). 

§  3.      Consideration   (684). 

§  4.     Fraudulent   Conveyances    (885). 

§  6,  Form,  Bxecution,  and  Delivery  (686). 
Acknowledgment,  Affidavit  and  Extension 
(687). 

§  6.  Filing:  or  Recordlnsr  and  Notice  of 
Title  or  Rights  (687).  Notice  of  Title  or 
Rights    (690). 

§  7.     Title  and  Ownership   (690). 
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§  10. 
by  the 

§  11. 

§  12. 

§  13. 

§  14. 
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(698). 
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Rlsht  of  Possession  (691). 

Liens   and   Priorities;   Waiver;   Dnra- 

Mortsrase  Lien   (693). 

Disposal    and    Xfse    of    the    Property 
Mortgagor  (694). 

Assignment   of  the  Mortgage    (695). 

Payment  and  Discharge   (695). 

Redemption   (696). 

Foreclosure    (696) . 

Remedies    as    Betfveen    the    Parties 

Remedies      Against      Third      Persons 


§  1.  What  constitutes  a  chattel  mortgage." — The  essential  element  of  a  chat- 
tel mortgage  is  that  it  be  given  to  secure  a  debt.'  No  particular  form  is  neces- 
sary;* there  must,  however,  be  a  present  conveyance  of  the  property,^  and  an  ex- 
press or  implied  defeasance.^  If  possible,  the  intention  of  the  parties  will  be 
given  effect;''  thus  bills  of  sale,*  conditional  sales,  title  remaining  in  the  vendor," 
leases,^"  deeds  of  trust,*^  and  a  written  assignment  of  an  insurance  policy  as  col- 


79.  Osgood  V.  Rogers  [Mass.]  71  N.  E. 
306.  The  supreme  judicial  court  In  a  case 
pending  before  it  has  power  to  frame  a 
scheme  for  administration  under  the  cy  pres 
doctrine.     Id. 

80,  81.  Lake  v.  Hood  [Tex.  Civ.  App.]  79 
S.  W.    323. 

82.  Bellows  Free  Academy  v.  Sowles  [Vt.] 
57  A.   996. 

83.  Regardless  of  the  fact  that  trustees 
appointed  by  it  had  incorporated.  Bellows 
Free  Academy  v.  Sowles  [Vt.]  57  A.  996. 

84.  A  will  provided  that  trustees  ap- 
pointed by  the, town  should  have  charge  of 
the  fund.  A  private  act  was  passed  under 
which  they  incorporated.  Nothing  has  been 
done  or  attempted  contrary  to  the  provisions 
of  the  will.  Bellows  Free  Academy  v. 
Sowles   [Vt.]   57  A.  996. 

1.  See  Bankruptcy,  1  Curr.  L.  311,  for 
chattel  mortgages  as  preferences  or  fraud- 
ulent transfer  under  bankruptcy  act.  See 
Limitation  of  Actions,  2  Curr.  L.  746,  for 
operation  of  limitation  laws  on  chattel 
mortgage.  See  Fraudulent  Conveyances,  2 
Curr.  L.  116,  for  mortgage  In  fraud  of  cred- 
itors. 

2.  See  1  Curr.  D.  513. 

3.  First  Nat.  Bank  v.  Taylor  [Kan.]  76 
P.  425.  The  existence  of  this  element  is  not 
implied  in  a  provision  that  a  bill  of  sale 
shall  be  void  if  the  grantors  shall  pay  a 
certain    sum    of    money    by    a    certain    day. 


Smith  V.  Hope  [Fla.]  35  So.  865.     See  1  Curr. 
L.    513,   n.   36. 

4.  Harding  v.  Eldridge  [Mass.]  71  N.  B. 
115. 

5.  A  negotiable  promissory  note  contain- 
ing a  statement  that  a  piano  was  given  as 
collateral  security  for  its  payment,  joined 
with  a  power  of  sale,  held  not  a  mortgage 
of  the  piano,  nor  was  this  changed  by  the 
recording  of  the  note.  Harding  v.  Eldridge 
[Mass.]   71  N.  E.  115. 

6.  Harding  v.  Eldridge  [Mass.]  71  N.  E. 
115.     See  1  Curr.  L.  513,  n.  37. 

7.  Smith  V.  Hope   [Fla.]   35  So.   865. 

8.  Thompson  v.  Dyer  [R.  L]  55  A.  824; 
Haynes  v.  Hobbs  [Mich.]  98  N.  "W.  978;  Dick- 
inson V.  Oliver,  89  N.  T.  S.  52;  Denton  Eros. 
V.  Shields  [Ga.]  48  S.  E.  423;  Miller  v.  Camp- 
bell Commission  Co.,  13  Okl.  75,  74  P.  507. 
See  1  Curr.  L.  514,   n.   39,  40. 

9.  Not  only  as  against  third  persons,  but 
also  between  the  parties  to  the  instrument. 
Hall  V.  Keating  I.  &  Mach.  Co.  [Tex.  Civ. 
App.]  77  S.  "W.  1054;  In  re  Carpenter,  125  F. 
831.     See  1  Curr.  L.  513,  n.  38. 

10.  W^ard  V.  Bippe  [Minn.]  100  N.  W.  386; 
Dickinson  v.  Oliver,  89  N.  T.  S.  52.  A  lease 
assumed  to  be  an  equitable  mortgage. 
Thurlough  v.  Dresser,  98  Me.  161,  56  A.  654. 
See  1  Curr.  L.  514,  n.  41. 

11.  To  secure  creditors.  Smead  v.  Chand- 
ler &  Co..  71  Ark.   505,  76  S.  W.  1066. 
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lateral  security  for  a  note,^^  have  been  held  chattel  mortgages.  A  bill  of  sale  abso- 
lute upon  its  face  may  be  shown  by  parol  testimony  to  be  a  chattel  mortgage,*'  but 
if  the  circumstances  which  render  a  conditional  sale  a  mortgage  in  law  do  not  appear 
from  the  bill,  they  must  be  set  up  by  plea  or  answer.**  A  statute  providing  that  a 
conveyance  absolute  on  its  face,  the  maker  parting  with  the  possession  of  the 
property,  cannot,  in  the  absence  of  fraud,  be  shown  to  be  a  mortgage,  applies  only 
to  tangible  property.*^  The  test  to  distinguish  a  mortgage  from  an  assignment  for 
the  benefit  of  creditors  is :  whether  the  intention  at  the  time  of  execution  was  to  di- 
vest the  debtor  of  the  title,  and  so  make  an  appropriation  of  the  property  afEeeted 
to  the  raising  of  a  fimd  to  pay  debts,  or  merely  was  to  secure  the  payment  of 
debts.*" 

§  2.  Subject-matter.  What  may  he  mortgaged." — Any  property  which  may 
be  sold,  is,  as  a  general  rule,  capable  of  being  mortgaged.*'  An  alienable  contin- 
gent interest*"  may  be  mortgaged,  and  a  mortgage  on  future  acquired  property  is 
valid  in  equity;^"  thus  a  manufacturer  may  make  a  valid  mortgage  of  raw  mate- 
rial to  be  purchased  in  the  future,  and  of  the  product  to  be  made  therefrom.^* 
Growing  crops,^^  and  crops  to  be  grown,^^  may  be  mortgaged,  the  lien  attaching, 
as  between  the  parties,  upon  the  property  coming  into  the  possession  of  the  mort- 
gagor,-* and,  as  between  such  parties,  it  relates  back  to  the  date  of  the  mortgage,-^ 
and  it  makes  no  difference  whether  the  crops  are  raised  by  the  mortgagor  or  his  sub- 
lessee.^" In  some  states  it  is  a  crime  to  mortgage  personal  property  held  under 
conditional  purchase.^' 

Title  and  interest  of  mortgagor.''^ — The  mortgagor  must  have  title  to  the 
property.^" 

Description  of  property.^" — The  description  must  be  such  as,  aided  by  the  in- 
quiries which  the  mortgage  itself  indicates  and  directs,  will  enable  third  persons 
.  to  identify  the  property.'*     One  being  in  possession  of  facts  from  which  he  must, 


12.  Manhattan  L.  Ins.  Co.  v.  Wright  [C. 
C.  A.]   126  F.   82. 

13.  Miller  v.  Campbell  Commission  Co., 
13  Okl.   75,   74  P.  507. 

14.  In  such  a  case  the  conditional  sale 
■will  not  be  held  a  mortgage  upon  demurrer. 
Smith  V.  Hope   [Fla.]    35  So.  865. 

15.  Rev.  Code  1892,  §  4233  does  not  em- 
brace the  transfer  of  life  insurance  policies 
during  the  life  of  the  assured.  Armstrong 
V.  Owens   [Miss.]    35  So.   320. 

16.  Smead  v.  Chandler  &  Co.,  71  Ark.  505, 
76   S.  W..  1066. 

17.  See  1   Curr,   L,.   514. 

18.  For  exceptions  see  1  Curr.  D.  514,  n. 
42,  43.  A  diamond  ring.  Salabes  v.  Castel- 
berg  [Md.]   57  A.  20. 

19.  Ward  v.  Ward,  131  F.  946.  Such  a 
mortgage   is  presumed   to  be  bona  flde.     Id. 

20.  Mortgage  of  a  stock  of  drugs  and  fix- 
tures and  the  property  to  be  placed  on  the 
premises  by  way  of  replenishment,  held 
valid.  StoU  v.  Sibson  [N.  J.  Eq.]  56  A.  710; 
Thompson  v.  Fairbanks,  75  Vt.  361,  56  A. 
If.  Covers  property  whether  acquired  by 
original  mortgagor  or  purchaser.  Stoll  v. 
Sibson   tN.  J.  Eq.]    56  A.   710. 

21.  Logs  and  the  lumber  to  be  made 
therefrom.  Morton  v.  Williamson  Bros. 
[Ark.]   81  S.  W.   235. 

22.  Hayes  v.  First  State  Bank  [Neb.]  98 
N.  W.  423. 

23.  The  planting  and  growing  being  pro- 
vided and  stipulated  for  in  such  mortgage 
[St.   1893.   ..-.   48.  art.   1,   §  8].     Bokles    v.   Ray, 


13  Okl.  541,  75  P.  286.  An  agreement  to 
execute  a  mortgage  upon  crops  to  be  grown 
in  the  future  will  be  enforced  in  equity  it 
sufficiently  definite  In  its  terms  and  clearly 
established,  and  the  situation  of  the  par- 
ties and  property  is  such  that  justice  and 
equity  call  for  such  a  remedy.  Sporer  v. 
McDermott  [Neb.]  96  N.  W.  232,  659;  Ryan 
V.  Donley  [Neb.]   96  N.  W.  234. 

24.  Morton  v.  Williamson  Bros.  [Ark.]  81 
S.  W.'  235. 

25.  Thompson  v.  Fairbanks,  75  Vt.  361,  56 
A.   11. 

26.  The  lessee  of  real  estate  for  cash  rent 
gave  a  mortgage  upon  crops  to  be  planted 
and  grown  on  the  leased  premises  as  se- 
curity for  the  contracted  rental  value. 
Bckles  V.  Ray,   13  Okl.   541,   75  P.   286. 

27.  Under  Pen.  Code  1895,  §  673,  it  is  nec- 
essary to  show  that  the  mortgage  was  given 
"with  intent  to  defraud  the  vendor,"  and  if 
the  mortgagor  is  ignorant  of  the  fact  that 
the  title  has  been  reserved,  he  cannot  prop- 
erly be  convicted  of  the  offense.  Miley  v. 
State,  118   Ga.   274,   46  S.  E.    245. 

28.  See  1   Curr.  L.  514. 

29.  A  chattel  mortgage  by  a  husband 
covering  separate  property  of  the  wife  can- 
not be  foreclosed  as  to  such  property.  Par- 
ish V.  Austin  [Tex.  Civ.  App.]  76  S.  W.  583. 
See  1  Curr.  L.  514,  n.  45. 

30.  See  1  Curr.  D.  514. 

31.  Salabes  v.  Castelberg  [Md.]  57  A.  20. 
A  chattel  mortgage  covered  482  head  of 
steers,    two    and    three    years    old    past,    all 
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as  a  person  of  ordinary  intelligence,  know  that  certain  chattels  are  included  in  a 
mortgage,  the  description  is  sufficient  as  to  him,  though  slightly  incorrect.^^  Parol 
evidence  is  always  admissible  to  identify  the  property  included  in  a  chattel  mort- 
gage.'' A  mortgage  given  to  cover  only  a  part  of  a  lot  or  mass  of  chattels  of  the 
same  kind  and  description  is  valid.'*  A  statute  requiring  the  description  to  be  in 
writing  or  typewriting,  but  not  printed  on  the  face  of  the  instrument,  is  not  uncon- 
stitutional.'" A  mortgage  covers  only  property  included  in  its  terms,'^  and  does  not 
extend  to  substituted  property." 

§  3.     Consideration.^^ — A  mortgage  may  be  given  to  secure  one  on  a  con- 
tingent liability,"  it  may  be  given  to  secure  future  advances,*"  but  no  advances 


dehorned,  and  all  branded  -with  a  certain 
brand,  and  recited  that  they  were  owned 
by  the  mortgagor  and  were  In  his  posses- 
sion on  certain  described  premises.  It  being 
shown  that  the  mortgagor  had  on  the  prem- 
ises described  but  471  head  of  steers  of  the 
ages  specified,  held  to  convey  such  471  head 
although  some  of  them  were  not  dehorned 
or  branded.  George  Adams  &  Frederick  Co. 
V.  South  Omaha  Nat.  Bank  [C.  C.  A.]  123  F. 
641.  A  mortgage  upon  growing  grass,  stip- 
ulating that  it  shall  cover  the  hay  In  stacks, 
is  good  on  the  hay  In  stack  against  an  exe- 
cution creditor,  the  mortgagor  being  still 
in  possession.  Hayes  v.  First  State  Bank 
[Neb.]  98  N.  W.  423.  Property  described  In 
a  mortgage  as  "all  the  dry  goods,  etc.,  kept 
in  stock  at  the  storehouse  and  warerooms," 
of  the  mortgagor  "at  L,"  is  sufficiently 
identified  by  proof  that  there  Is  but  one 
store  at  L,.  Rice  v.  Sally,  176  Mo.  107,  76  S. 
W.  398.  A  chattel  mortgage  describing  all 
the  property  of  the  mortgagor  of  certain 
kinds  "now  being  and  remaining"  In  his 
possession  Is  sufficient.  In  re  Beede,  126  F. 
863. 

lUnstratlons  as  to  speelflc  cliattelst  Cat- 
tle; description  held  sufficient.  State  Nat. 
Bank  v.  Cudahy  Packing  Co.,  126  F.  543; 
Goff  V.  Byers  Bros.  &  Co.  [Neb.]  96  N.  "W. 
1037;  Greer  v.  Crenshaw  [Tex.  Civ.  App.]  76 
S.  W.  689;  Trower  Bros.  Co.  v.  Hamilton 
[Mo.]  77  S.  W.  1081.  Description  held  In- 
sufficient. State  Nat.  Bank  v.  Cudahy  Pack- 
ing Co.,  126  F.  543;  Packers  Nat.  Bank  v. 
Chicago,  etc.,  R.  Co.,  122  Iowa,  503,  98  N. 
W.   310. 

Cropsi  Description  held  sufficient.  Beck- 
er V.  Bowen  [Tex.  Civ.  App.]  79  S.  W.  45. 
Held  insufficient.  Thurlough  v.  Dresser,  98 
Me.    161,  56  A.   654. 

Diamond  rlngi  Description  held  sufficient. 
Salabes  v.  Castelberg  [Md.]   57  A.  20. 

Contractor's  ontfit:  Description  held  suffi- 
cient.    In  re  Brannock,  131  F.  819. 

Description  of  livery  property,  together 
with  all  after-acquired  property,  held  suffi- 
cient. Thompson  v.  Fairbanks,  76  Vt.  361, 
56  A.  11. 

32.  Described  cattle  as  being  branded  on 
left  hip  instead  of  on  the  right  hip.  Ker- 
foot  V.  State  Bank  of  Waterloo  [Okl.]  77  P. 
46.  Mortgage  on  specifically  described  cat- 
tle said  to  J)e  on  the  mortgagor's  farm,  "sec- 
tion 6,  town  44,"  etc..  In  J.  county.  The 
land  described  was  in  P.  county,  Into  which 
the  mortgagor's  farm  extended;  held,  de- 
fect not  fatal.  Trower  Bros.  Co.  v.  Ham- 
ilton  [Mo.]   77  S.  W.   1081. 

33.  Becker  v.  Bowen  [Tex.  Clv.  App.]  79 
S.   W.   45. 

34.  Whether  it  discloses  that  only  a  part 


of  the  lot  is  embraced  Is  immaterial.  Sparks 
v.  Deposit  Bank,  25  Ky.  L.  B.  1481,  78  S.  W. 
171. 

note;.  VallditT-  of  such  mortgage  In  gen- 
eral: Cases  collated  by  O'Rear,  J.  The  au- 
thorities are  not  uniform  as  to  whether 
such  mortgage  Is  void.  As  between  the 
parties  to  it,  it  is  generally  held  to  be  valid. 
Call  V.  Gray,  37  N.  H.  428,  75  Am.  Dec.  141; 
Williamson  v.  Steele,  3  Lea  [Tenn.]  527,  31 
Am.  Rep.  652;  Stephens  v.  Tucker,  14  N.  J. 
Law,  600.  In  some  cases  it  has  been  held 
valid  as  against  purchasers  or  creditors 
when  the  parties  to  such  mortgage,  con- 
ceded to  be  invalid,  have  designated  the 
property  to  be  Included  by  setting  it  apart, 
or  separating  it  from  the  general  bulk,  or 
by  the  mortgagee's  taking  possession  of  a 
part  which  the  parties  thereby  show  an  in- 
tention to  designate  as  the  part  embraced 
by  the  mortgage.  Parsons  Sav.  Bank  v. 
Sargent,  20  Kan.  576;  Brittain  Dry  Goods 
Co.  V.  Blanchard,  60  Kan.  263,  66  P.  474; 
Pruett  V.  Warren,  87  Mo.  App.  566;  Inter- 
State  Galloway  Cattle  Co.  v.  MoLaln,  42 
Kan.  680,  22  P.  728.  The  reason  for  holding 
these  mortgages  valid  may  be  found  in  the 
following  cases:  Hey  ward's  Case,  2  Co.  Lltt. 
145;  Bacon's  Abr.  "Election"  (B);  Mervyn  v. 
Lyds,  Dyer,  90a;  Woffiord  v.  McKinna,  23 
Tex.  36,  76  Am.  Dec.  53;  Call  v.  Gray,  37  N. 
H.  428,  75  Am.  Dec.  141;  Oxsheer  v.  Watt,  91 
Tex.  124,  41  S.  W.  466,  66  Am.  St.  Rep.  863. 
It  Is  called  the  doctrine  of  selection  or  elec- 
tion, for  by  such  instrument  the  grantor  Im- 
pliedly Invests  his  grantee  with  the  right  to 
select  the  stated  number  or  quantity  from 
the  greater.  Injustice  to  neither  mortgagor, 
purchaser  nor  creditor  can  result  from  this 
rule;  for,  unless  the  election  is  made  be- 
fore the  rights  of  the  purchaser  or  creditor 
intervene,  the  latter  will  be  entitled  to  at 
least  the  average  of  the  whole,  or  maybe  to 
themselves  have  choice,  leaving  enough  of 
the  average  of  the  whole  to  satisfy  the 
mortgage.  See  Sparks  v.  Deposit  Bank,  25 
Ky.   L.  R.  1481,  78   S.  W.   171.  " 

35.  Civ.  Code  1902,  §  3002  does  not  violate 
the  14th  amendment  to  the  Federal  consti- 
tution, nor  the  constitution  of  South  Caro- 
lina, 1895,  art.  1,  §  5.  Rose  v.  Harllee  [S.  C] 
48  S.  F.  541. 

36.  Mortgage  covered  goods  enumerated 
in  an  annexed  schedule,  held  not  to  include 
goods  not  enumerated  in  said  schedule, 
which  were  sold  to  mortgagor  and  replevied 
by  the  vendor.  Lembeck  &  B.  E.  Brew.  Co. 
V.  Hatch,  88  N.  T.  S.  1068. 

37.  Vlnall  v.  Hendricks  [Ind.  App.]  71  N. 
B.    682. 

88.     See  1  Curr.  L.  516. 

39.     To  secure  the  mortgagee  against  loss 
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being  made  thereunder,  no  lien  attaches  to  the  property  described  therein.*^  The 
sufficiency  of  the  description  of  the  debts,  obligations,  and  undertaking  intended  to 
be  secured  by  a  chattel-  mortgage,  are  governed  by  the  rules  applicable  to  real 
estate  mortgages.*'  The  affidavit  of  mortgagee  stating  the  consideration,  though 
aimexed  to  the  mortgage,  is  not  conclusive  thereof.*'  In  some  states  it  is  unlawful 
for  the  mortgagee  to  require  the  mortgagor  to  pay  taxes  on  the  interest  cove- 
nanted to  be  made.** 

§  4.  Fraudulent  conveyances.*'^ — A  mortgage  permitting  the  mortgagor  to 
retain  and  sell  the  mortgaged  property  in  the  ordinary  course  of.  trade**  is  valid  as 
between  the  parties,*'  though  fraudulent  as  to  creditors**  unless,  by  the  terms  of 


aa  surety  on  a  debt  of  the  mortgagor.  Gee 
V.  Van  Natta-Lynds  Drug  Co.  [Mo.  App.]  78 
S.  "W.  288. 

40,  41.  Backhaus  v.  Buells,  43  Or.  558,  73 
P.  342. 

42.  Thompson  V.  Fairbanks,  75  Vt.  361,  56 
A.  11.  A  common-law  chattel  mortgage 
conditioned  to  secure  the  mortgagee  for  the 
payment  of  all  that  the  mortgagor  then 
owed  the  mortgagee,  or  might  thereafter 
owe  him  by  note,  book  account,  or  In  any 
other  manner.  Is  sufficient  to  Include  a  sub- 
sequent Indebtedness  arising  for  rent  of 
builidings  (Id.),  and  the  liability  of  the 
mortgagee  as  surety  on  one  of  the  mort- 
gagor's notes  to  a  bank  (Id.).  A  mortgage 
given  to  secure  a  $1,000  note  and  renewals 
thereof,  and  all  other  advances  by  the  mort- 
gagee "now  made  or  to  be  hereafter  made" 
is  sufHciently  specific  to  put  a  subsequent 
mortgagee  with  notice  of  It  on  inquiry  and 
enable  him  to  ascertain  the  exact  amount 
secured.  First  Nat.  Bank  v.  Held,  122  Iowa, 
280,  98  N.  W.  107.  Evidence  as  to  knowledge 
of  mortgagor  of  business  methods  examined 
and  held  to  show  that  a  third  chattel  mort- 
gage did  not  include  the  sums  secured  by 
the  prior  mortgages.  Miller  v.  De  Yoe  [N. 
J.  Bq.]   58  A.  179. 

43.  Miller  v.  Gourley  (iJ.  J.  Bq.]  55  A. 
1083. 

44.  Code  Pub.  Gen.  Laws,  art.  81.  §  146d, 
as  amended  by  Acts  1902,  p.  33,  c.  26,  obli- 
ging a  mortgagee  to  make  affidavit  that  he 
has  not  required  and  will  not  require  the 
mortgagor  to  pay  the  tax  on  the  interest 
covenanted  to  be  paid,  does  not  apply  to  a 
purchase-money  chattel  mortgage,  interest 
not  being  covenanted  for,  or,  so  far  as  ap- 
pears, secretly  or  Indirectly  provided  for. 
Salabes  v.  Castelberg  [Md.]   67  A.  20. 

45.  See  1  Curr.  I*  516. 

46.  A  mortgage  on  the  goods  of  a  corpo- 
ration allowing  It  to  conduct  its  usual  busi- 
ness and  sell  such  property  in  the  usual 
course  thereof,  held  to  allow  it  to  deposit 
part  of  such  goods  in  warehouses  outside  of 
the  state  where  located  and  use  the  ware- 
house receipts  as  collateral  for  its  com- 
mercial paper.  Anderson  v.  Anderson  Food 
Co.    [N.  J.  Bq.]   57  A.  489. 

4T.  Skilton  v.  Coddington,  86  App.  Dlv. 
166,  13  Ann.  Cas.  298,  83  N.  T.  S.  351. 

48.  In  re  Antigo  Screen  Door  Co.  [C.  C. 
A.]  123  F.  249;  Gee  v.  Van  Natta-Lynds  Drug 
Co.  [Mo.  App.]  78  S.  W.  288;  Brinker  v.  Ash- 
enfelter,  1  Neb.  Unoff.  793,  95  N.  W.  1124. 
See  1  Curr.  L.  516,  n.  71. 

NOTE.  Effect  of  a  provision  alloTrlng  tlie 
mortgagor  the  possession  with  the  power  of 
sale:     The  agreement  allowing  the  mortga- 


gor to  dispose  of  the  property  for  his  own 
benefit,  it  is  conclusively  fraudulent  as  to 
creditors,  and  It  is  Immaterial  whether  the 
agreement  Is  apparent  on  the  face  of  the 
mortgage  or  not.  Hussell  v.  WInne,  4  Abb. 
Pr.  tN.  S.]  388,  37  N.  T.  595,  97  Am.  Deo. 
755;  Southard  v.  PInckney,  5  Abb.  N.  C.  196; 
Southard  v.  Benner,  72  N.  T.  425;  Horton 
v.  Williams,  21  Minn.  191;  Stein  v.  Munch,  24 
Minn.  391;  Aiken  v.  Pascall,  19  Or.  493,  24 
P.  1039;  Saunders  v.  "Waggoner,  82  V'a.  322. 
As  to  the  effect  of  a  stipulation  vesting  the 
mortgagor  with  possession  with  power  of 
sale,  the  courts  are  In  conflict;  some  courts 
hold  that  such  a  provision  is  as  vicious  as 
thpugh  he  was  expressly  given  power  to  sell 
for  his  own  benefit  and  that,  therefore,  the 
mortgage  is  void  as  a  matter  of  law.  Logan 
V.  Logan,  22  Fla.  562;  Lyon  v.  Council  Bluffs 
Sav.  Bank,  29  F.  581;  Leser  v.  Glaser,  32 
Kan.  552,  4  P.  1026;  Price  v.  Pitzer,  44  Md. 
527;  Lodge  v.  Samuels,  50  Mo.  204;  Leopold 
V.  Silverman,  7  Mont.  266,  16  P.  580;  Hedman 
V.  Anderson,  6  Neb.  399;  Wagner  v.  Jones, 
7  Daly  [N.  T.]  375;  Collins  v.  Myers,  16  Ohio, 
(547;  Wilier  v.  Kray,  73  Tex.  534,  11  S.  W. 
540.  Other  courts  hold  that  such  a  provi- 
sion does  not  conclusively  show  fraud,  that 
It  may  be  capable  of  explanation  and  consist- 
ent with  an  honest  purpose,  and  that,  there- 
fore, an  opportunity  to  explain  should  be 
given  and  the  question  passed  on  as  one  of 
fact  for  the  Jury.  Lister  v.  Simpson,  38  N. 
J.  Bq.  438;  Fletcher  v.  Powers,  131  Mass. 
333;  Blanchard  v.  Cooke,  144  Mass.  236,  11 
N.  B.  83;  Muncie  Nat.  Bank  v.  Brown,  112 
Ind.  481,  14  N.  B.  358;  Googins  v.  Gilmore, 
47  Me.  15;  Cheatham  v.  Hawkins,  76  N.  C. 
336;  Gay  v.  Bidwell,  7  Mich.  521.  The  courts 
are  in  conflict  as  to  how  far  the  Invalidity 
extends;  some  courts  hold  that  the  mortgage 
is  valid  as  to  property  of  which  no  sale 
Is  contemplated.  Hayes  v.  Westoott,  91  Ala. 
143,  8  So.  337,  11  L.  R.  A.  488;  Garrettson  v. 
Pegg,  64  111.  Ill;  Davenport  v.  Foulke,  68 
Ind.  382;  Bullene  v.  Barrett,  87  Mo.  186; 
Rocheleau  v.  Boyle,  11  Mont.  451,  28  P.  872; 
In  re  Kahley,  2  Blss.  383,  Fed.  Cas.  No. 
7,593.  Others  hold  that  the  Invalidity  re- 
lates to  all  property  purported  to  be  covered 
by  the  mortgage.  Russell  v.  Winne,  37  N. 
T.  595,  97  Am.  Dec.  755;  In  re  Burrows,  7 
Blss.  526,  Fed.  Cas.  No.  2,204;  Harman  v. 
Hoskins,  56  Miss.  148;  Bank  of  Rome  v. 
Haselton,  15  Lea  [Tenn.]  216;  Claflin  v. 
Foley,  22  W.  Va.  434;  Dodds  v.  Johnson,  3 
T.  &  C.  [N.  T.]  215;  Smith  v.  Kennsy,  1 
Mackey  [D.  C]  12;  Harbison  v.  Tufts,  1 
Colo.  App.  140,  27  P.  1014;  Gallagher  v.  Ros- 
enfleld,  47  Minn.  507,  50  N.  W.  696.^From 
note  to  Bphralm  v.  Kelleher,  18  L.  R.  A. 
604. 
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the  agi-eement,  the  proceeds  of  such  sale  are  to  be  applied  to  the  payment  of  the 
mortgage  debt.**  The  presumption  of  good  faith  raised  in  the  latter  case  is  only 
prima  facie. ^"  The  clause  permitting  the  sale  of  goods  by  the  mortgagor,  if  not 
made  with  a  fraudulent  intent,  does  not  render  the  mortgage  void  as  to  the  goods 
unsold,  but  its  only  effect  is  to  withdraw  the  goods  sold  from  the  operation  of  the 
mortgage.^^  Eights  of  a  mortgagor  because  of  having  been  induced  by  fraud  to  ex- 
ecute a  chattel  mortgage  do  not  pass  to  one  purchasing  the  chattel  from  him.°^ 
A  mortgagee  of  a  fraudulent  vendee,  without  knowledge  of  the  fraud,  is  pro- 
tected and  treated,  as  an  innocent  purchaser,  to  the  extent  of  the  mortgage  debt.^' 
The  open  and  .admitted  inclusion  of  a  small  claim  of  another  creditor  in  a  chattel 
mortgage  given  to  secure  a  bona  fide  indebtedness  will  not  of  itself  render  such 
mortgage  fraudulent  and  unlawful  as  against  attaching  creditors.'*  In  some  states 
a  chattel  mortgage  made  by  a  corporation  when  insolvent,  or  in  contemplation  of 
insolvency,  is  void.^°  Consent  by  a  creditor  to  the  giving  of  a  mortgage  does  not 
estop  him  from  attacking  the  validity  of  the  mortgage  given."* 

§  5.  Form,  execution,  and  delivery?'' — Like  other  contracts,  a  chattel  mort- 
gage is  invalidated  by  duress'*  or  fraud."'  A  verbal  chattel  mortgage  is  binding  on 
the  parties  and  those  having  knowledge  of  its  existence.""  The  execution  of  the 
mortgage,  though  attested  by  subscribing  witnesses,  may  be  proved  by  the  maker,'^ 
and,  though  such  mortgagor  signs  by  mark,  it  is  not  necessary  to  show  by  what 
means  he  knew  that  he  signed  that  particular  writing,"-  though  the  statute  requir- 
ing the  attestation  of  a  witness  who  can  and  does  write  his  name,  the  execution 
of  the  mortgage  must  be  proved  by  proving  both  the  signature  of  the  witness  and 
the  mark  of  the  maker."'  In  the  absence  of  proof  of  the  date  of  an  undated  chat- 
tel mortgage,  it  cannot  be  assumed  that  it  was  executed  prior  to  the  date  when  it 
was  proved  by  the  subscribing  witness,"*  or  recorded.""     In  Illinois  the  failure  of 


40.  Dugan  v.  Beckett  tC.  C.  A.]  129  F.  66; 
Skilton  V.  Coddlngton,  86  App.  Div.  166,  13 
Ann.  Cas.  298,  83  N.  Y.  S.  351.  Allowing  him 
to  sell  property  as  agent  of  mortgagee.  Mor- 
ton V.  Williamson  Bros.  [Ark.]  81  S.  W.  235. 
See   1   Curr.   L.    616,   n.    72. 

60.  Aleshire  v.  Lee  County  Sav.  Bank, 
105  III.  App.  32.  The  permission  to  sell  be- 
ing included  in  a  parol  contemporaneous 
agreement,  such  agreement  may  be  shown. 
Id. 

51.  In  re  Ball,  123  P.  164.  If  the  pur- 
chaser is  a  bona  flde  purchaser  for  value 
and  without  notice.  Aleshire  v.  Lee  County 
Sav.  Bank.  105  111.  App.  32. 

52.  Soule  V.  Harrington  [Mich.]  97  N.  W. 
357. 

53.  Sparks  v.  Galena  Nat.  Bank  [Kan.l 
74  P.    819. 

54.  Taylor  v.  Harle-Haas  Drug  Co.  (Neb.) 
96  N.   "W.   182. 

65.  Gen.  St.  p.  2113,  §  4.  Miller  v.  Gour- 
ley   [N.  J.  Bq.]    55   A.   1083. 

56.  Brinker  v.  Ashenfelter,  1  Neb.  UnofC. 
793,   95  N.   W.    1124. 

5T.     See    1   Curr.   L.    516. 

58.  Where  no  threats  were  made  but 
mortgagee  refused  to  sign  the  mortgage 
for  several  hours,  finally  signing  on  the  in- 
sistence of  the  mortgagor  and  mortgagee's 
brother  that  a  valid  trade  had  been  made 
and  that  certain  consequences  would  result, 
held  no  duress.  Knight  v.  Brown  [Mich.] 
100  N.  W.  602.  See  1  Curr.  L.  617,  n.  91;  and 
see  Duress,  1  Curr.  L.  962. 

59.  Where  clause  in  a  mortgage  was  in- 
troduced,   after    discussion    of   attorneys   for 


'loth  parties,  by  the  mortgagor's  attorney 
vho  retained  the  mortgage  in  his  possession 
'or  some  time  before  it  was  executed,  and 
ts  contents  were  made  known  to  the  mort- 
•sragor's  representatives  who  executed  the 
nortgage.  held  no  fraud  shown.  Anderson 
V.  Anderson  Food  Co.  [N.  J.  Bq.]  57  A.  489. 
See  Fraud  and  Undue  Influence,  2  Curr.  L. 
104. 

eo.  First  Nat.  Bank  v.  Taylor  [Kan.]  76  P. 
425.      See    1   Curr.   L.    516,    n.    86. 

61.  Code  1896,  §  1797.  Ballow  v.  Collins. 
139  Ala.  543,  36  So.  712.  An  identification 
by  the  mortgagor  that  he  knew  he  had 
signed  the  mortgage  offered  because  the 
mortgagee  had  told  him  so,  and  that  he  had 
given  but  one  mortgage  to  such  mortgagee, 
held   insufficient.      Id. 

62.  Ballow  V.  Collins,  139  Ala.  543,  36  So. 
712. 

63.  Ballow  V.  Collins,  139  Ala,  543,  36  So. 
712.  Error  in  admitting  such  mortgage  in 
evidence  without  testimony  that  the  per- 
sons whose  names  appeared  as  attesting  wit- 
nesses had  signed  their  names  Is  not  reached 
by  objection  that  the  witnesses  were  not 
called,  and  that  It  was  not  shown  in  what 
manner  the  witness  Identified  the  mortgage. 
Id. 

64.  Metropolitan  Store  &  S.  Fixture  Co.  v. 
Albrecht  [N.  J.   Law]   56  A.   237. 

65.  A  mortgage  reciting  that  It  was  exe- 
cuted "this  day  of  August,  1892,"  and 

registered  on  the  20th  day  of  that  month,  is 
a  valid  mortgage  as  of  the  latter  date  as 
against  third  persons.  Becker  v.  Bowen 
[Tex.  Civ.  App.l  7!)  S.  W.  45. 
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a  note  secured  by  a  chattel  mortgage  to  state  upon  its  face  that  it  is  so  secured 
does  not  render  it  void  as  between  the  parties,  if  possession  of  the  mortgaged 
property  is  taken  before  the  lien  of  a  third  party  attaches.""  The  mortgage  is 
collateral  to  the  debt  represented  by  the  notes  which  constitute  the  primary  con- 
tract and  which  must  govern  where  there  is  an  irreconcilable  contradiction  be- 
tween them  and  the  mortgage."^  An  oral  agreement  made  prior  to  the  execution  of 
the  mortgage  is  inadmissible  to  vary  the  terms  of  the  mortgage."'  In  order  to 
attack  a  chattel  mortgage  for  failure  to  file  or  for  the  conditions  therein,  a  creditor 
must,  by  judgment,  execution,  or  other  process,  have  obtained  a  specific  lien  and 
claim  against  the  property  involved."'  A  receiver  in  supplementary  proceedings 
may  bring  an  action  to  avoid  a  chattel  mortgage  made  by  the  judgment  debtor  on 
the  ground  that  it  is  not  properly  filed.''"  Such  an  action  is  a  suit  in  equity.'^  A 
mortgagor  by  accepting  benefits  under  the  mortgage  is  not  thereby  estopped  to 
deny  its  invalidity,'^  though  a  corporation  by  so  doing  is  estopped  to  deny  that 
it  was  unauthorized.''* 

A  mortgage  is  governed  by  the  laws  of  the  state  where  the  note,  for  which  it 
is  security,  is  payable,'*  though  in  an  action  to  enforce  the  mortgage  against  third 
persons  the  lex  fori  governs."  A  federal  court  in  determining  the  validity  of 
chattel  mortgages  is  governed  by  the  settled  law  of  the  state  in  which  they  were 
given." 

Acknowledgment,  affidavit,  and  extension.'''' — The  acknowledgment  must  eon- 
form  to  the  laws  of  the  state  where  made."  In  California,  an  unacknowledged 
chattel  mortgage  is  not  void  as  against  creditors  of  a  subsequent  purchaser  of  the 
mortgaged  property  who  assumed  the  mortgage  debt."  An  affidavit  is  not  required 
to  a  common-law  chattel  mortgage.*"  The  afiBdavit  refers  to  the  mortgage  and 
they  must  be  read  together.'^  An  aSidavit  stating  that  a  lump  sum  is  due  is  not 
rendered  defective  by  the  mortgage  showing  that  such  sum  is  payable  in  instal- 
ments.*" A  mortgage  is  valid  as  between  the  parties  though  an  afiidavit  of  good 
faith  is  not  filed  as  required  by  statute.*' 

§  6.  Filing  or  recording  and  notice  of  title  or  rights.'^ — The  recording  of  a 
chattel  mortgage  and  the  effect  thereof  are  governed  by  the  law  of  the  state  where 


ee.  Construing  Laws  1895,  p.  260.  Spring- 
er V.  Llpsis,   209  111.    261,   70  N.  E.   641. 

67.  Conflict  as  to  the  date  upon  which  the 
debt  falls  due.  Perrla  v.  Johnson  [Mich.] 
98  N.  "W.   1014. 

88.  Oral  agreement  for  extension  of  time 
of  payment.  Connersville  Buggy  Co.  v.  Low- 
ry   [Mo.  App.]   77   S.  W.   771. 

69.  Skilton  V.  Coddington,  86  App.  Dlv. 
166,  13  Ann.  Cas.   298,  83  N.  T.  S.  351. 

70.  Brunnemer  v.  Cook,  89  App.  Dlv.  406, 
85   N.   Y.   S.   954. 

71.  An  appeal  from  the  judgment  therein 
is  governed  hy  the  chancery  rule  that  ex- 
ceptions which  do  not  affect  the  merits  are 
disregarded.  Brunnemer  v.  Cook,  89  App. 
Div.    406,   85   N.   T.    S.    954. 

72.  Rose  V.  Harllee  [S.  C]    48  S.  B.  641. 

73.  Miller  V.  Gourley  [N.  J.  Bq.]  55  A. 
1083. 

74.  As  to  usury  laws.  Trower  Bros.  Co. 
V.  Hamilton  [Mo.]   77  S.  W.  1081. 

75.  Smead  v.  Chandler  &  Co.,  71  Ark.  505, 
76  S.  W.  1066. 

70.  Bankruptcy  court.  In  re  Antigo  Screen 
Door  Co.  [C.  C.  A.]  123  F.  249;  In  re  Beede, 
126  F.  853.  The  law  on  the  subject  being 
regarded  as  a  rule  of  property.  Dugan  v. 
Beckett  [C.  C.  A.]  129  F.  56. 


77.  See   1  Curr.  L..   517. 

78.  Tweto  V.  Horton,  90  Minn.  451,  97  N. 
W.   128. 

79.  Construing  Civ.  Code,  §  2957.  Mort- 
gagors formed  corporation  to  whom  mort- 
gaged property  was  transferred,  it  assum- 
ing the  mortgage,  and  agreeing  with  the 
creditors  of  the  mortgagor  to  pay  them  all. 
Mortgagee  assented  to  the  arrangement  but 
would  not  release  his  lien.  Corporation 
failed  to  pay  the  debt,  held  estopped  from 
claiming  1;he  property  free  from  the  mort- 
gage though  the  latter  was  unacknowledged. 
Talcott   V.   Hurlbert    [Cal.]    76   P.    647. 

80.  Thompson  v.  Fairbanks,  75  Vt.  361,  56 
A.    11. 

81.  In  determining  the  consideration. 
Metropolitan  Store  &  S.  Fixture  Co.  v.  Al- 
brecht  [N.  J.  Law]   56  A.   237. 

82.  Metropolitan  Store  &  S.  Fixture  Co. 
V.  Albrecht  [N.  J.  Law]  56  A.  237.  The 
word  "due"  held  to  signify  the  present  ex- 
istence of  a  debt  payable  thereafter.     Id. 

83.  Rev.  St.  1898,  §  150.  No  affidavit  of 
mortgagee.  Johnson  v.  Hibbard  [Utah]  75 
P.   737. 

84.  See  1  Curr.  L.  518.  See,  also,  Notice 
and  Record  of  Title,  2  Curr.  L.  1053. 
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the  property  is  situated."  A  mortgage  is  valid  between  the  parties,  though  unre- 
corded/" and  failure  to  file  raises  no  presumption  of  fraud,*'  though  it  renders  the 
mortgage  void  as  to  third  parties  who,  not  having  actual  notice  of  the  mortgage," 
have  acquired  adverse  rights  or  suffered  prejudice  during  the  interval  between  exe- 
cution and  recording  or  taMng  possession  by  the  mortgagor  ;*"  it  is  only  void,  how- 
ever, to  the  extent  to  which  such  creditors  have  been  damaged  by  such  action,""  and 
this  nde  applies  to  equitable  as  well  as  legal  mortgages.'^  In  some  states,  however, 
the  mortgage  is  valid  as  to  debts  contracted  after  its  execution,  if  recorded  before 
seizure."^  One  accepting  and  relying  on  a  chattel  mortgage  which  is,  by  its 
terms,  subject  to  a  prior  one,  cannot  question  the  validity  of  the  prior  mortgage 
on  the  ground  that  it  was  unrecorded."'  Mortgagees  of  a  crop,  whose  mortgage  is 
recorded,  are  not  obliged  to  take  immediate  possession  of  the  crop  after  it  has 
been  harvested  in  order  to  preserve  their  lien."*  In  some  states,  mortgages  for  sup- 
plies furnished  in  raising  a  crop  take  priority  over  older  judgments  irrespective  of 
record."'  An  administrator,  as  trustee  for  the  creditors,  may  insist  that  a  chattel 
mortgage  executed  by  the  decedent  is  void,  as  against  existing  creditors,  for  want 
of  record."'  A  chattel  mortgage  being  executed  on  property  in  one  state,  and  duly 
filed  for  record,  it  will  be  binding  on  the  property  after  its  removal  to  another 
state,"'  though  it  wiU  not  be  given  priority  over  the  liens  of  attaching  creditors 


SS.     In  re  Brannock,  131  F.   819. 

86.  Maker  cannot  attach  the  property 
when  In  the  hands  of  a  transferee  of  the 
mortgage,  in  an  action  by  the  maker  against 
the  mortgagee.  Thompson  v.  Dyer  [R.  I.] 
66  A.  824.  Considering  the  law  of  Wiscon- 
sin. In  re  Antlgo  Screen  Door  Co.  [C.  C.  A.] 
123  F.  249.  Though  It  covers  personalty  and 
realty.  Ward  v.  Ward,  131  F.  946.  Though 
unaccompanied  by  any  change  of  posses- 
sion. Skilton  V.  Coddlngton,  86  App.  Dlv. 
166,  13  Ann.  Cas.  298,  83  N.  T.  S.  351.  See 
1  Curr.  L,.  518,  n.  13. 

ST.  In  re  Beede,  126  F.  863;  SummervlUe 
V.   Kelllher   [Cal.]   77  P.   889. 

88.  Loeser  v.  Jorgensen  [Mich.]  100  N.  W. 
460;  Cowden  v.  Finney  [Idaho]  76  P.  765. 
There  being  a  direct  and  substantial  conflict 
on  the  question  of  actual  notice,  the  appel- 
late court  win  not  disturb  the  findings  of 
the  trial  court.     Id. 

8».  Creditors.  SummervlUe  v.  Kelllher 
[Cal.]  77  P.  889.  Considering  the  law  of 
Wisconsin.  In  re  Antlgo  Screen  Door  Co. 
[C.  C.  A.]  123  F.  249;  News  Pub.  Co.  v.  Tyn- 
dale,  2  Neb.  Unoff.  256,  96  N.  W.  125;  First 
Nat.  Bank  v.  Held,  122  Iowa,  280,  98  N.  W. 
107;  Skilton  v.  Coddlngton,  86  App.  Div.  166, 
13  Ann.  Cas.  298,  83  N.  T.  S.  351;  Harrison 
V.  South  Carthage  Min.  Co.  [Mo.  App.]  79  S. 
W.  1160. 

90.  First  Nat.  Bank  v.  Tolerton  [Neb.]  97 
N.  W.  248.  By  the  statutes  and  decisions  of 
New  York,  an  unfiled  mortgage  is  void  only 
as  against  creditors  who  have  reduced  their 
claims  to  judgment,  and  had  execution  is- 
sued thereon;  but  one  who  was  a  general 
creditor  during  the  time  the  mortgage  re- 
mained unfiled  may  assert  its  Invalidity  on 
obtaining  judgment  and  execution,  although 
It  has  been  filed  in  the  meantime.  In  re 
Beede,  126  F.   853. 

Purchaser  at  execution  sale  under  a  judg- 
ment against  the  mortgagor.  Johns  v.  Kam- 
arad,   2  Neb.  Unoff.   157,  96  N.  W.  118. 

Subsequent  mortgagees:  Though  the  prior 
mortgagee  takes   possession  of  the  property 


before  the  subsequent  mortgage  Is  recorded. 
Sheets  v.  Poff,  123  Iowa,  714,  99  N.  W.  573. 
Such  prior  mortgagee's  claim  will  not  be 
preferred  on  the  ground  that  he  is  a  cred- 
itor of  the  mortgagor,  and  took  possession 
before  notice  of  the  subsequent  mortgage. 
Id.  In  Wisconsin,  the  second  mortgagee's 
knowledge  of  the  first  mortgage  or  the  in- 
tent of  the  mortgagor  to  hinder  or  delay 
creditors,  Is  immaterial.  Dornbrook  v.  Rume- 
ly  Co.  [Wis.]  97  N.  W.  493. 

Innocent  purchasers.  Cowden  v.  Finney 
[Idaho]  76  P.  766;  Iowa  Loan  Co.  v.  Kimball 
Piano  Co.  [Iowa]  99  N.  W.  576.  A  mort- 
gagee under  an  unrecorded  chattel  mort- 
gage, surreptitiously  seizing  the  property 
without  authority  of  law  or  consent  of  the 
mortgagor,  and  who,  in  replevin  by  a  hold- 
er of  a  subsequent  unrecorded  mortgage, 
denies  that  the  property  was  seized  by  vir- 
tue of  his  mortgage,  is  not  an  Innocent  pur- 
chaser, even  though  when  he  seized  the 
property  he  canceled  a  book  account  held 
against  the  mortgagor.    Id. 

91.  Thurlough  v.  Dresser,  98  Me.  161,  66 
A.    654. 

92.  Harrison  v.  South  Carthage  Mln.  Co. 
[Mo.  App.]  79  S.  W.  1160.  In  these  states  it 
is  held  valid  as  against  a  judgment  ren- 
dered against  the  mortgagor  on  claims  aris- 
ing both  before  its  execution  and  after- 
wards, but  before  It  is  recorded,  when  re- 
corded before  seizure  under  the  judgment. 
Id. 

93.  First  Nat.  Bank  v.  Reid,  122  Iowa, 
280,    98   N.    W.    107. 

94.  Zorn  v.  Llvesley  [Or.]  76  P.  1067. 

95.  Acts  1899,  p.  78;  Van  Bpps'  Code  Supp. 
§  6592  makes  such  mortgage  superior  to  the 
Hen  of  an  older  common-law  judgment, 
though  not  recorded  until  after  the  levy  of 
the  fi.  fa.  on  the  matured  crop.  Franklin 
v.   Callway   [Ga.]    47  S.   B.   970. 

96.  Blackman  v.  Baxter  [Iowa]  100  N.  W. 
76. 

97.  Kerfoot  v.  State  Bank  of  Waterloo 
[Okl.]   77  P.   46. 
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in  the  latter  state,"  nor  mortgagees  of  property  for  which  it  was  exchanged.'* 
The  registration  of  the  assignment  of  a  mortgage  is  wholly  the  creature  of  statute, 
and,_  the  statute  not  requiring  its  registration,  the  assignee  is  not  guilty  of  negli- 
gence in  failing  to  so  do,^  and  such  assignee,  though  he  has  no  record  title,  will 
be  protected  against  subsequent  purchasers  and  incumbrancers  in  good  faith.' 
A  chattel  mortgage'  executed,  acknowledged,  and  recorded  in  one  state  is  not, 
under  the  statute  law  of  some  states,  entitled  to  registration  in  the  latter  sister 
states.* 

In  some  states  the  mortgage  must  be  recorded  in  the  county  where  the  mortgagor 
resides;*  that  the  residence  is  temporary  is  immaterial  the  mortgagor  having  pos- 
session of  the  property."  Generally  the  recital  in  the  mortgage  of  the  place  where 
the  mortgagor  resides  is  not  evidence  of  his  place  of  residence,"  though  the  recital 
being  in  both  a  first  or  second  mortgage,  it  is  prima  facie  evidence  of  such  resi- 
dence in  a  suit  by  the  first  mortgagee,  or  his  assigns,  against  the  second  mort- 
gagee.^ The  mortgage  being  duly  executed  in  the  state  and  recorded  in  the 
county  where  the  property  is  actually  situated  and  in  the  possession  of  the  mort- 
gagor, it  is  presumed  that  the  latter  resides  in  such  county.*  In  other  states  it 
must  be  filed  in  the  county  where  the  property  is  located,"  and  this  is  especially 
true  where  the  mortgagor  is  a  nonresident."  Under  the  United  States  staljites,  a 
mortgage  on  a  vessel  must  be  recorded  in  the  office  of  the  collector  of  ciistoms  at 
the  port  nearest  the  owner's  place  of  residence.^^  In  most  states,  a  mortgage  in- 
cluding real  estate  and  chattels  must  be  recorded  both  as  a  chattel  and  a  real 
estate  mortgage  in  order  to  be  valid  as  against  creditors  of  the  mortgagor,"  though 


98.  Snyder  v.  Tates  [Tenn.]  79  S.  W.  796. 

99.  The  owner  of  personal  property,  which 
is  claimed  and  recorded  as  a  homestead, 
moving  to  another  county  and  exchanging 
the  property,  the  mortgagee  of  the  property 
received  In  exchange  the  mortgage  reciting 
that  it  Is  free  from  incumbrances,  has  a 
valid  Hen  upon  such  property  as  against 
the  beneficiaries  of  the  homestead.  Ford  V. 
Fargason  [Ga.]   48  S.  B.   180. 

1.  Declaring  the  rule  in  Kansas.  Ker- 
foot  V.  State  Bank  of  Waterloo  tOkl.]  77  P. 
46.  The  formal  assignment  and  transfer  of 
the  note  is  all  that  is  necessary.  Webb's 
Ann.  St.  of  Kansas,  Vol.  2,  e.  120,  S  9,  does 
not  require  the  recording  of  such  assign- 
ment. First  Nat.  Bank  v.  National  Live 
Stock  Bank,  13  Okl.  719,  76  P.  130.  The  fact 
that  a  mortgagee  in  Kansas,  In  the  absence 
of  a  contract  to  the  contrary,  OT^ns  the  legal 
title  to  the  property  mortgaged,  does  not 
require  an  assignment  of  such  mortgage  to 
be  placed  of  record,  there  being  no  statute 
imposing  such  a  duty.     Id. 

2.  May  recover  against  them  In  a  re- 
plevin action  involving  the  property  In- 
cluded in  his  mortgage.  First  Nat.  Bank  v. 
National  Live  Stock  Bank,  13  Okl.  719,  76 
P.   130. 

5.  So  as  to  give  notice  to  creditors  of 
the  mortgagor.  Snyder  v.  Tates  [Tenn.]  79 
S.   W.    796. 

4.  In  re  Brannook,  131  F.  819.  In  Indi- 
ana must  be  recorded  in  county  where  mort- 
gagor resides,  and  within  10  days  after  its 
execution  [Burns'  Rev.  St.  Ind.  1901,  S  6638]. 
Arnold  V.  Eastin's  Trustees,  25  Ky.  L.  R.  895, 
76  S.  W.  855.     See  1  Curr.  L.  518,  n.   18,  22. 

6.  Railroad  contractor  temporarily  In 
county  performing  work.  In  re  Brannook, 
131  F.   819. 

3  Curr.  Law — 44. 


e.  Code  Iowa,  i  2906.  In  re  Brannook,  ISl 
F.   819. 

7.  Tweto  V.  Horton,  90  Minn.  451,  97  N. 
W.  128;  Nlokerson  v.  Wells-Stone  Mercan- 
tile Co.,  71  Minn.  230,  73  N.  W.  959,  74  N. 
W.  891,  distinguished. 

AdmlssIMllty  of  evidence!  On  the  ques- 
tion of  residence,  a  contract  made  between 
a  chattel  mortgagor  and  mortgagee  prior  to 
the  execution  of  the  mortgage  is  admissible 
to  show  the  mortgagor's  residence  at  the 
time  of  its  execution.  Brunnemer  v.  Cook, 
89  App.  Div.  406,  85  N.  T.  S.  954.  Evidence 
that  the  mortgagor  told  a  supervisor  that 
he  had  a  homes>tead  in  F.,  and  that  he  made 
and  delivered  to  such  supervisor  a  state- 
ment of  his  taxable  property  In  that  town- 
ship is  relevant.  Looser  v.  Jorgensen  [Mich.] 
100  N.  W.  450.  On  the  same  Issue,  evidence 
that  the  day  after  the  mortgage  was  given, 
the  mortgagor  appeared  before  the  regis- 
tration board  at  F.,  and  claimed  himself  to 
be  a  resident  of  that  township,  entitled  to 
vote  there,  and  that  he  registered  and  voted 
there    is    admissible.      Id. 

8.  In  re  Brannock,  131  F.  819. 

9.  First  Nat.  Bank  v.  Hesser  [Okl.]  77  P. 
36.     See  1  Curr.  L.   618,  n.  20. 

10.  Mortgage  executed  by  a  nonresident, 
which  includes  an  account  due  from  a  resi- 
dent, must  be  recorded  in  the  county  where 
the  debtor  resides  [Sand.  &  H.  Dig.  §  5090]. 
Smead  v.  Chandler  &  Co.,  71  Ark.  505,  76  S. 
W.  1066.. 

11.  Rev.  St.  U.  S.  §§  4141,  4192.  Record- 
ing in  any  other  place  is  ineffectual  to  im- 
part constructive  notice.  Arnold  v.  Eastin's 
Trustees,  25  Ky.  L.  R.  895,  76  S.  W.  855. 
Coal  barges  used  on  an  inland  river  are  such 
vessels.      Id. 

la.     Construing    Gen.    St.    p.    2113,    §§    4,    5. 
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in  Missourij  it  being  recorded  as  a  real  estate  mortgage,  it  constitutes  constructive 
notice  of  the  incumbrance  on  the  chattels.^'  In  order  to  be  guilty  of  collusion  "with 
the  mortgagor  ia  misleading  a  mortgagee  as  to  the  mortgagor's  place  of  residence,  one 
must  have  knowledge  of  the  latter's  intent  to  defraud  or  of  a  prior  unrecorded  mort- 
gage.^* The  effect  of  a  statute  prescribing  a  time  limit  for  the  recording  of  in- 
struments is  that,  if  the  iastrument  is  recorded  within  that  time,  the  record,  and 
consequently  the  notice  imparted  thereby,  relates  back  to  the  time  of  the  execu- 
tion of  the  instrument.  Eecord  after  the  expiration  of  that  time  will  not  be 
invalid,  but  it  is  only  notice  from  the  time  that  the  record  is  made,  and  does  not 
relate  back  to  the  time  of  execution.^^  A  chattel  mortgage  left  for  record,  but  re- 
turned unrecorded,  has  not  been  recorded.^*  As  soon  as  the  mortgage  is  deposited, 
it  is  presumed  to  have  been  transcribed,  and  this  presumption  continues  until  the 
mortgage  is  taken  away  ilureeorded.^''  A  record  being  defective,  a  subsequent  val- 
id recording  is  ineffectual  as  to  antecedent  creditors,**  though  an  improper  filing 
or  failure  to  take  possession  may  be  cured  by  the  subsequent  delivery  of  possession 
before  creditors  have  obtained  a  lien  on  the  property.*" 

Notice  of  title  or  rights.^" — The  record  of  a  mortgage  conclusively  imputes 
notice  of  its  contents,  and  of  the  mortgagee's  rights  thereunder,  irrespective  of  the 
questi(^  of  actual  notice,^*  third  persons  not  being,  however,  chargeable  with  notice 
of  more  than  they  can  ascertain  from  the  record  or  from  l>«ing  put  upon  inquiry 
thereby.^^  As  far  as  notice  is  concerned,  actual  notice  oi"  the  instrument^'  or 
knowledge  of  facts  sulficient  to  put  one  on  inquiry,''*  or  possession  by  the  mort- 
gagee,^'' are  just  as  efficacious  as  filing.  The  beginning  of  an  action  to  enforce  a 
lien  may  be  equivalent  to  actual  possession,  thus  dispensing  with  record.*'  In 
order  to  impart  constructive  notice,  the  description  must  be  adequate,"^  and  the 
instrument  must  be  properly  acknowledged.^* 

§  7.  Title  and  ownership.''^ — The  general  rule,  following  the  common  law, 
is  that  the  mortgagee  takes  the  legal  title  subject  to  be  defeated  on  the  perform- 


Knickerbocker    Trust    Co.    v.    Penn    Cordage 
Co.    [N.   J.  Err.   &  App.]    58  A.    409. 

13.  This  though  the  statute  requires  chat- 
tel mortgages  to  be  recorded  in  separate 
books.  Long  V.  Gorman  [Mo.  App.]  79  S.  W. 
180.  [The  court  admits  the  evil  of  this  rule, 
but  bases  its  decision  on  stare  decisis.] 

14.  Dornbrook  v.  Rumely  Co.  [Wis.]  97 
N.  W.   493. 

15.  Construing  Civ.  Code  1895.  5  2726. 
Armltage-Herschell  Co.  v.  Muscogee  Real 
Estate  Co.,  119  Ga.  552,  46  S.  E.  634. 

16.  17.  Knickerbocker  Trust  Co.  v.  Penn 
Cordage   Co.    [N.   J.   Err.   &  App.]    58   A.    409. 

18.  Eirst  record  was  in  wrong  office.  Ar- 
nold V.  Bastln's  Trustees,  25  Ky.  L.  R.  895,  76 
S.  "W.  855. 

19.  In  Wisconsin,  it  seems  the  lien  must 
be  acquired  by  execution  or  attachment.  In 
re  Antigo  Screen  Door  Co.  [C.  C.  A.]  123  F. 
249 

30.     See   1   Curr  L.   519. 

21.  Zorn  V.  Livesley  [Or.]  75  P.  1057; 
Morton  v.  WllUamson  Bros.  [Ark.]   81  S.  W. 

235. 

23.  Notice  of  the  mortgage  of  a_  crop  to 
be  planted  in  1899  is  not  notice  of  a  mort- 
gage on  a  crop  planted  or  to  be  planted  in 
1900.     Thurlough  v.   Dresser,   98  Me.   161,   56 

23.  Loeser  v.  Jorgensen  [Mich.]  100  N.  W. 
450;  Salmon  v.  Norris,  88  N.  T.  S.  780.  See 
1  Curr.  L.  519,  n.   38. 


iM.  An  attachment  creditor  having  notice 
of  a  levy  under  a  writ  of  attachment,  such 
notice  is  sufficient  to  put  him  on  inquiry  as 
to  the  existence  of  a  mortgage.  Cassidy  v. 
Willis  [Tex.  Civ.  App.]   78  S.  W.  40. 

25.  Springer  v.  Lipsis,  209  111.  261,  70  N. 
E.  641;  Thompson  v.  Fairbanks.  75  Vt.  361, 
56  A.  11.     See  1  Curr.  L.  618,  n.  17. 

36.     Ryan   v.  Donley   [Neb.]    96   N.  W.    234. 

27.  A  description  of  property  sought  to 
be  included  in  a  chattel  mortgage  as  "all 
other  personal  property"  now  owned,  or 
which  the  mortgagor  might  acquire  during 
the  life  of  the  mortgage,  held  not  sufficiently 
specific.  Farmers'  &  Merchants'  Bank  v. 
Stockdale,  121  Iowa,  748,  96  N.  W.  732. 
Where  the  mortgage,  after  describing  the 
chattels  Included,  contained  a  recital  that 
all  of  the  property  "was  in  a  certain  section, 
township,  and  range  of  a  particular  county, 
"and  in  other  places  in  said  county,"  held 
insufficient  to  include  property  in  the  coun- 
ty, but  not  in  the  designated  section,  as 
against  a  subsequent  mortgagee  having  only 
the  notice   imparted  by  the  record.     Id. 

28.  The  mortgage  must  not  be  acknowl- 
edged before  a  notary  having  an  interest  in 
the  same.  Farmers'  &  Merchants'  Bank  v. 
Stockdale,  121  Iowa,  748,  96  N.  W.  732.  Re- 
lease. First  Nat.  Bank  v.  National  Uve 
Stock  Bank,  13  Okl.  719,  76  P.  130. 

29.  See   1   Curr.   L.   520. 
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ance  of  the  conditions,'"  but  the  courts  are  not  all  in  harmony  with  this  rule.'^ 
After  default,  the  mortgagee,  hating  by  the  terms  of  the  mortgage  the  right  of 
possession,  the  mortgagor  has  no  general  or  special  property  right  in  the  chattels 
sufficient  to  sustain  an  interplea  in  attachment  as  against  the  mortgagee's  attach- 
ing creditor.'^  The  possession  taken  by  a  mortgagee  upon  default  in  order  to  be 
effectual  must  be  actual,  and  of  such  a  character  as  to  give  notice  to  the  public 
that  the  mortgagee  has  become  the  owner. ^*  Though  the  mortgage  includes  the 
good  will  of  a  business,  the  mortgagee  cannot  enjoin  the  mortgagor's  wife  from 
ca,rrying  on  the  business  in  her  name  and  with  her  property,  with  her  husband  as 
agent.'*  The  mortgagor  being  in  possession  of  the  property,  he  is  entitled  to  the 
rents  and  profits  thereof,  the  mortgagee  being  entitled  to  them  only  from  the 
time  that  he  has  a  receiver  appointed  to  save  them  for  him."*  A  purchaser  from 
the  mortgagor,'"  or  the  mortgagee,"  does  not,  by  reason  of  such  purchase,  or  the 
mortgage,  admit  the  mortgagor's  title. 

§  8.  B,ig}it  of  possession. ^^ — The  mortgagee  is  entitled  to  possession  after 
default  by  the  mortgagor,"  though  he  may  by  agreement  be  entitled  to  posses- 
sion prior  to  default;*"  a  provision  authorizing  the  mortgagee  upon  named  cop- 
iingencies  to  take  possession  of  the  property  being  valid  ;*^  and  upon  the  happen- 


30.  Thompson  v.  Fairbanks,  75  Vt.  861, 
56  A.  11.  On  his  taking  possession,  such 
iitle  operates  against  the  creditors  of  the 
mortgagor.  Id.  The  Hens  created  respect- 
ively by  mortgage  and  execution,  against  the 
mortgagor,  on  the  same  chattels,  are  es- 
sentially different,  and  cannot  co-exist.  Os- 
oorne  &  Co.  v.  Hughey  [Okl.]  76  P.  146.  Be- 
fore the  lien  of  such  execution  can  attach, 
the  officer  must  pay  off  or  tender  the  amount 
of  any  existing  mortgage  liens,  or  deposit 
the  amount  of  the  mortgage  debt  with  an 
officer  authorized  by  law  to  receive  the 
same.  Id.  (This  case  Is  apparently  in  con- 
flict with  Kerfoot  v.  State  Bank  of  Water- 
loo [Okl.]  77  P.  46;  see  post  next  note.) 
Under  Code  1896,  §  1064,  a  mortgage  of  un- 
planted  crops  made  on  or  after  January  1st 
of  the  year  In  which  they  are  to  be  grown, 
conveys  the  legal  title.  Gaston  v.  Marengo 
Imp.   Co.,  139  Ala.   465,  36  So.   738. 

31.  The  execution  of  a  chattel  mortgage 
creates  a  mere  lien  upon  the  property  (Back- 
haus  V.  Buells,  43  Or.  558,  73  P.  342);  the 
mortgagor  retaining  such  a  title  thereto  that 
he  may  sell   or  further  Incumber  it   (Id.). 

As  against  all  persons,  except  the  mort- 
gagee, the  mortgagor  Is  regarded  as  the 
owner  of  the  property  mortgaged,  and  as 
having,  therefore,  the  right  to  maintain  an 
action  against  a  third  person  for  Its  con- 
version. Stephens  v.  Head,  138  Ala.  455,  35 
So.  565.  As  a  general  rule,  a  mortgagee 
and  his  assignee  acquire  only  a  lien  on  the 
Interest  of  the  mortgagor  in  the  property 
mortgaged.  Kerfoot  v.  State  Bank  of  Water- 
loo [Okl.]  77  P.  46.  (This  case  is  apparently 
in  conflict  with  Osborne  &  Co.  v.  Hughey 
[Okl.]  76  P.  146.)  A  mortgagee  of  cattle 
not  bfsing  in  possession  thereof  Is  not  liable 
for  trespasses  committed  by  them.  Is  not 
the  owner  within  the  meaning  of  Comp.  St. 
"901,  0.  2,  art.  3.  Goff  v.  Byers  Bros.  &  Co. 
[Neb.]  96  N.  W.  1037.  A  chattel  mortgage 
4oes  not  pass  title  to  the  mortgagee,  or  give 
him  i>  right  to  possession  of  the  mortgaged 
property  before  the  debt  becomes  due,  unless 
f.he  mortgage  so  provides.  Summervllle  v. 
n'ockton   Mill.    Co.,    142   Cal.    529,    76   P.    243. 


After  condition  broken,  but  prior  to  demand 
by  a  mortgagee  for  the  possession  of  chat- 
tels, and  prior  to  his  taking  possession,  the 
mortgagor  may  maintain  an  action  for  their 
conversion  by  a  stranger.  Converted  by  a 
warehouseman  with  whom  they  were  stored. 
Bigler  v.   Leonorl    [Mo.   App.]    77   S.   W.    324. 

32.  Connersvllle  Buggy  Co.  v.  Lowry  [Mo. 
App.]  77  S.  W.  771.  If  the  court  however 
should  erroneously  allow  him  to  Interplead, 
he  cannot  show  that  the  mortgage  note  has 
been  transferred  to  and  is  owned  by  another 
than  defendant  mortgagee.     Id. 

33.  The  estate  owning  the  buildins  in 
which  the  mortgaged  chattels  were  located, 
the  executor  telling  an  employe  of  the  mort- 
gagor to  take  charge  of  the  property  for  the 
estate,  is  Insufficient  as  a  change  of  posses- 
sion.    Ankele  v.  Elder  [Colo.  App.]    75  P.   29. 

34.  Vinall  V.  Hendricks  [Ind.  App.]  71  N. 
E.    682. 

35.  Georgetown  Water  Co.  v.  Fidelity 
Trust  &  Safety  Vault  Co.'s  Trustee,  25  Ky. 
L,.  R.  1739,  78  S.  W.  113. 

Se.     Karter  v.   Fields   [Ala.]   37   So.   204. 

37.  Potter    v.    Lohse    [Mont.]    77   P.    419. 

38.  See    1   Curr.    L.    520. 

39.  Backhaus  v.  Buells,  43  Or.  558,  73  P. 
342.  Where  the  debts  are  due  when  the 
mortgage  is  executed,  the  covenant  t,o  pay 
debts  is  broken  as  soon  as  made,  and  In 
that  sense  the  mortgagor  is  in  default,  thus 
giving  the  mortgagee  the  right  to  take  pt^s- 
sesslon  at  any  time.  Summervllle  v.  Stock- 
ton MiU.  Co.,  142  Cal.  529,  76  P.  243.  See 
1   Curr.   L.   520,   n.    54. 

40.  An  allegation  of  possessicn  under  a 
chattel  mortgage  by  agreeme'dt  with  the 
mortgagor  renders  it  unnecessary  to  allege 
demand  of  payment  of  demand  notes  secured 
by  the  mortgage  In  order  to  show  the  mort- 
gagee's right  of  possession.  Taylor  v.  Harle- 
Haas  Drug  Co.  [Neb.]  96  N.  W;  182.  Evi- 
dence considered  and  held  sufficient  to  sus- 
tain plaintiff's  claim  that  he  is  a  mortgagee 
in  possession.  Meyer  v.  First  Nat.  Bank 
[Neb.]    98  N.  W.  682. 

41.  First  Nat.  Bank  v.  Steers  [Idaho]  7" 
P.   225.     A  covenant  allowing  thr  /nortgasff* 
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ing  of  such  contingency,  the  mortgagee  may,  in  some  cases,  maintain  an  action 
of  claim  and  delivery  to  recover  possession  of  the  mortgaged  property.*^  A  mort- 
gagee, having  the  right  to  take  possession  of  the  property  whenever  he  deems  him- 
self insecure,  must  act  in  good  faith,  and  not  arbitrarily,  in  determining  whether 
he  is  insecure,**  and  as  to  whether  or  not  he  acted  in  good  faith  is  for  the  jury 
to  determine  from  all  the  facts  of  the  case.**  A  mortgage  designating  the  mort- 
gagee and  his  assigns  as  the  only  persons  allowed  to  take  possession  of  and  sell 
the  property,  the  right  is  limited  to  them.*°  The  right  to  rescind  the  contract 
under  which  the  mortgaged  property  has  been  delivered  to  the  mortgagee  because 
of  breach  of  the  agreement  by  the  latter  may  be  lost  by  laches,*'  and  the  mort- 
gagor not  living  up  to  his  part  of  the  agreement  cannot  rescind  on  the  ground 
that  the  mortgagee  did  not  perform  his  part.*'^  An  agreement  to  extend  the  time 
for  payment  of  a  debt  secured  by  chattel  mortgage  does  not  postpone  the  mort- 
gagee's right  to  the  possession  of  the  mortgaged  property  for  failure  to  pay  the 
debt  at  the  time  originally  agreed  on.*'  In  some  jurisdictions,  the  mortgagee 
securing  possession  after  condition  broken,  the  mortgagor's  title  is  not  extin- 
guished, but  continues  until  the  lien  is  foreclosed  and  he  is  divested  of  such  title 
■  in  the  maimer  prescribed  by  law,**  and  such  mortgagee  cannot  keep,  treat,  or 
dispose  of  the  property  as  his  own,'"  the  right  given  the  mortgagee  to  take  posses- 
sion of  the  mortgaged  property  after  condition  broken  being  for  the  purpose  of 
foreclosure  only;"^  but  this  holding  is  not  universal."^  A  mortgagee  prematurely 
taking  possession  of  the  chattels,  the  mortgagor  may  maintain  replevin,"^  and  the 
plaintiff  cannot  be  limited  in  his  right  of  recovery  to  the  price  for  which  defend- 
ant may  have  sold  the  same,°*  but  is  entitled  to  recover  damages,""  though  it  is 
error  to  allow  damages  for  the  value  of  the  use  of  the  property  after  the  time 


to  take  any  steps  necessary  to  protect  the 
mortgaged  property  gives  him  an  equal 
right  with  the  mortgagor  to  the  possession 
of  the  property  for  the  purpose  of  protect- 
ing it.  SummerviUe  v.  Stockton  Mill.  Co., 
142    Cal.    529,    76    P.    243. 

42.  Held  proper  where  possession  was 
sought  to  be  recovered  from  an  officer  claim- 
ing the  property  under  a  writ  of  attachment 
Issued  and  levied  subsequent  to  the  mort- 
gage lien,  and  who  refused  to  deliver  up  the 
property  upon  demand  of  the  mortgagee,  or 
to  pay  the  mortgage  debt.  First  Nat.  Bank 
V.  Steers  [Idaho]  75  P.  225. 

43.  Feller  v.  MoKlUip  [Mo.  App.]  81  S. 
W.  641. 

NOTE.  Right  to  take  possession  nnder  an 
Insecurity  clause:  The  courts  are  in  conflict 
as  to  how  far  the  mortgagee  can  go  In  tak- 
ing possession  under  a  "danger,"  "safety," 
or  "insecurity"  clause  In  a  chattel  mortgage. 
One  class  of  decisions  allow  him  to  arbi- 
trarily'take  possession.  Hill  v.  Merriman, 
72  "Wis.  483,  40  N.  W.  399;  "Werner  v.  Berg- 
man, 28  Kan.  60,  42  Am.  Rep.  152;  Braley 
V.  Byrnes,  21  Minn.  483.  This  case  Is,  how- 
ever, no  authority  in  Minnesota  as  the  rule 
has  been  changed  by  statute.  Deal  v.  Os- 
borne &  Co.,  42  Minn.  102,  43  N.  "W.  835. 
The  majority  of  the  courts  refuse,  however, 
to  recognize  a  doctrine  so  extreme  as  the 
above,  and  IJmlt  the  rights  of  the  mortgagee 
more  or  less.  Generally  the  rule  may  be 
stated  as  follows:  He  must  have  Just  cause 
based  upon  the  actual  existence  of  facts  con- 
stituting a  reasonable  ground  for  believing 
himself  insecure.  "Woods  v.  Gaar,  93  Mich. 
143,  53  N.  "W.  14;  Barret  v.  Hart,  42  Ohio  St. 


41,  51  Am.  Rep.  801;  Newlean  v.  Olson  22 
Meb.  717,  36  N.  W.  155;  Reotor-"Wilhelmy' Co. 
.'.  Nissen,  35  Neb.  716,  63  N.  "W.  670;  Roy  v. 
Goings,  96  111.  361,  36  Am.  Rep.  151. — From 
note  to  Roblson   v.  Gray,    23  L.   R.   A.    780. 

44.  Feller  v.  McKillip  [Mo.  App.]  81  S. 
W.    641. 

45.  Mortgagee,  not  having  assigned  It, 
marked  It  paid,  and  mailed  It  to  the  mort- 
gagor's surety,  held  the  surety  acquired  no 
i-ight  to  take  possession  of  the  property. 
Mardis  v.   Sims    [Ala.]    37   So.    243. 

46.  Lost  where  the  completeness  of  his 
title  was  not  questioned  for  three  and  one- 
half  years.  "Ward  v.  Sherman,  192  U.  S.  168, 
24   S.   Ct.    227. 

47.  "Ward  v.  Sherman,  192  U.  S.  168,  24  S. 
Ct.    227. 

48.  Connersville  Buggy  Co.  v.  Lowry  [Mo. 
App.]   77  S.  "W.  771. 

49.  50,  51.  Backhaus  v.  Buells,  43  Or.  568, 
72   P.   976,   73  P.   342. 

5a.  Potter  V.  Lohse  [Mont.]  77  P.  419.  In 
such  an  action  a  charge  to  find  for  plaintifC, 
if  he  was  the  owner  of  the  property  and 
defendant  had  knowledge  of  his  rights,  is 
erroneous  as  Ignoring  the  question  of  plain- 
tiff's right  to  possession.     Id. 

53.  Ferris  v.  Johnson  [Mich.]  98  N.  "W. 
1014. 

54.  Cowden  v.   Finney   [Idaho]    75  P.   766. 

55.  The  situation  of  the  property,  the  in- 
terest of  the  parties,  and  the  mortgagee's 
right  to  possession  after  default,  are  all  cir- 
cumstances bearing  on  the  question  of  dam- 
ages. Ferris  T.  Johnson  [Mich.]  98  N.  "W. 
1014. 
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when,  under  the  terms  of  the  mortgage,  the  mortgagee  was  lawfully  entitled  to 
its  possession/*  and  the  mortgagee  cannot  offset  his  lien  against  the  value  of  the 
use  of  the  property  to  the  time  such  right  of  possession  would  have  accrued."'  In 
replevin  by  a  mortgagee  against  a  prior  mortgagee,  the  latter's  lack  of  notice  of 
the  subsequent  mortgage  is  immaterial  and  does  not  justify  his  seizure  of  the  prop- 
erty, he  denying  in  his  answer  that  he  took  it  by  virtue  of  his  mortgage."^  One 
seizing  the  property  of  another  under  a  wrongful  and  fraudulent  chattel  mortgage 
is  liable  to  the  owner  of  the  property  for  the  damages  sustained.'*" 

§  9.  Liens  and  priorities;  waiver.  Duration  of  mortgage  lien.'" — The  lien 
of  a  mortgage  on  future-acquired  property  attaches  as  soon  as  the  property  is  ac- 
quired by  the  mortgagor,*^  and  in  the-  case  of  a  crop,  the  lien  continues  after  the 
same  is  harvested,"^  though  it  is  lost  where  the  crop,  after  severance,  is  removed 
by  the  mortgagor  or  by  some  third  person  from  the  mortgagor's  land.^' 

Conflicting  liens.'^ — ^A  chattel  mortgage  duly  filed  takes  precedence  of  a  later 
agister's  claim,***  a  demand  not  beiag  necessary  to  entitle  the  mortgagee  to  main- 
tain replevin  against  persons  claiming  possession  under  such  a  lien.*"  A  written 
mortgage  takes  precedence  over  a  prior  verbal  mortgage  not  coupled  with  posses- 
sion by  the  mortgagee.''  A  chattel  mortgage  is  not  protected  against  a  prior  un- 
recorded contract  of  conditional  sale  where  the  debt  secured  by  the  mortgage  was 
contracted  previous  to  the  sale."*  A  purchaser  at  a  sale  under  a  trust  deed  who 
takes  possession  has  the  right  to  the  growing  crop  as  against  a  chattel  mortgagee 
thereof  having  actual  knowledge  of  the  trust  deed,  the  mortgage  being  executed 
subsequent  to  the  latter,  though  prior  to  the  .sale.'*  Advancements  for  supplies 
are  under  certain  circumstances  entitled  to  priority  of  payment.'"  A  writ  of  exe- 
cution lying  inactive,  at  the  instance  of  a  creditor  or  his  attorney,  in  the  officer's 
hands,  its  lien  is  subordinated  to  that  of  a  mortgage  executed  and  recorded  before 
the  levy  of  the  writ.'^ 

Waiver  of  liens.''' — The  mortgagee  taking  possession  in  pursuance  of  the  terms 
of  the  mortgage,  his  lien  is  not  extinguished  where  he  does  not  claim  to  hold  other- 
wise than  as  mortgagee." 


56.  Ferris  v.  Johnson  [Mich.]  98  N.  W. 
1014. 

57.  Prappiea  v.  Johnson  [Vt.]  56  A.  100. 

58.  Iowa  Loan  Co.  v.  Kimball  Piano  Co. 
[Iowa]  99  N.  W.  576. 

59.  Tootle  V.  Kent,  12  Okl.  674,  73  P.  310. 
Where  the  owner's  store  is  closed,  it  may 
Include  loss  of  profits,  depreciation  In  value 
of  goods,  and  damag^e  to  his  financial  stand- 
ing and  credit,  so  long  as  the  damages  are 
not  remote,   speculative,   or  conjectural.     Id. 

60.  See  1   Curr.  L.   521. 

61.  Stoll  V.   Gibson    [N.   J.  Eg.]    56   A.   710. 

62.  Is  superior  to  the  lien  of  a  levy  un- 
der execution  issued  upon  a  judgment  against 
the  mortgagor,  made  at  a  time  when  It  Is 
apparent  that  the  harvested  crop  is  of  the 
annual  crop  described  in  the  mortgage. 
Hayes  v.  First  State  Bank  [Neb.]  98  N.  W. 
423. 

63.  It  is  not  lost  where  the  mortgagee. 
In  pursuance  of  the  terms  of  the  mortgage, 
removes  the  crop  for  his  better  security 
[Civ.  Code,  §  2972],  Summerville  v.  Stock- 
ton Mill.  Co.,  142  Cal.   529,  76  P.  243. 

64.  See  1  Curr.  L.  521,  n.  75. 

65.  Though  the  mortgagee  has  knowledge 
that  pasturage  is  being  furnished.  Beh  v. 
Moore  [Iowa]  100  N.  W.  502.  See  1  Curr. 
L.   521,   n.    75. 


66.  Beh  V.   Moore    [Iowa]   100   N.   W.    Sv2. 

67.  Muller  V.  Parcel   [Neb.]   99  N.  W.  684. 

68.  First  Nat.  Bank  v.  Held,  122  Iowa, 
280,   98  N.  W.  107. 

69.  Penryn  Fruit  Co.  v.  Sherman-Worrell 
Fruit  Co.,    142   Cal.   643,   76  P.    484. 

70.  Advancements  made  to  enable  the 
mortgagor  to  harvest  the  crop  are  entitled 
to  priority  of  payment  from  the  proceeds, 
there  being  an  oral  agreement  to  that  ef- 
fect, over  a  subsequent  mortgagee  with 
knowledge  of  the  advancement,  and  over  an 
assignee  of  a  mortgagee  assenting  to  such 
agreement.  Dickenson  v.  Columbus  State 
Bank   [Neb.]    98   N.  W.    813. 

71.  Ankele  v.  Elder  [Colo.  App.]  75  P.  29. 

72.  See  1  Curr.  L.  522,  n.   86-89. 

73.  Summerville  v.  Kelliher  [Cal.]  77  P. 
889.  A  mortgage  of  crops  giving  the  mort- 
gagee power  to  take  possession  and  store 
the  crops,  his  act  in  so  doing,  where  he  does 
not  claim  to  hold  otherwise  than  as  mort- 
gagee, does  not  amount  to  a  conversion  un- 
der Civ.  Code  §  2910,  providing  that  a  lien 
is  extinguished  by  the  wrongful  conversion 
of  the  property  by  the  lienor  (Summerville 
V.  Stockton  Mill.  Co.,  142  Cal.  529,  76  P. 
243),  even  though  such  taking  possession 
was  not  authorized  by  the  terms  of  the  mort- 
gage   (Id.'). 
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§  10.  Disposal  and  use  of  the  property  by  the  moiigagor.''* — In  some  states, 
the  Tinlawful  disposition  of  mortgaged  property  is  a  crime."  In  general,  the 
mortgagor  cannot  dispose  of  the  mortgaged  property  except  with  the  knowledge'" 
or  eonsenf  of  the  mortgagee.  In  the  absence  of  such  knowledge  or  consent,  the 
mortgagee  may  maintain  an  action  against  the  purchaser,  the  latter  having  either 
actual  or  constructive  notice  of  the  mortgage,''*  or  against  an  agent  of  the  mort- 
gagor, the  sale  violating  the  terms  of  the  mortgage,  of  which  fact  the  agent  had 
constructive  notice,'''  and  this  right  of  action  is  not  lost,  though  the  mortgagee 
accepts  part  of  the  proceeds  in  payment  of  another  debt  owed  him  by  the  mort- 
gagor, he  having  no  knowledge  of  the  source  of  the  money,*"  and  under  such  cir- 
cumstances he  need  not  return  the  money  in  order  to  maintain  such  action.'^  The 
mortgagee  consenting  to  the  sale,  the  purchaser  takes  title  free  from  the  lien,*'' 
unless  expressly  reserved  from  the  consent,"  and  such  permission  is  a  defense  to 
an  action  against  the  mortgagor  for  fraud  in  selling  the  property.**  The  evidence 
on  the  question  of  consent  being  conflicting,  the  question  is  for  the  jury.*"  Prop- 
erty purchased  with  the  proceeds  of  a  sale  of  mortgaged  property  by  the  mortgagor 
is  not  impressed  with  a  trust  in  favor  of  the  mortgagee,  unless  the  proceeds  can 
be  specifically  traced  into  the  property  purchased.**  In  an  action  to  establish  such 
a  trust,  the  burden  is  on  plaintiff  to  identify  the  property  into  which  the  proceeds 
of  the  sale  passed,*'  and  the  question  of  registration  of  the  mortgage  cannot  affect 
the  question  of  ownership  of  the  proceeds  of  the  sale.**  The  mortgagee  consent- 
ing to  the  sale  of  a  part  of  the  mortgaged  property  by  the  mortgagor,  such  consent 
does  not  render  the  mortgagee  liable  for  the  mortgagor's  breach  of  contract.*" 
The  mortgage  providing  that  a  rescission  of  conditions  should  only  be  valid  when 


74.  See   1   Curr.   L.    522. 

75.  liarceny  in  Iowa.  In  re  Renshaw  [S. 
D.]  99  N.  W.  83.  The  Iowa  statute  coverf- 
the  case  of  a  sale  in  Iowa  of  personalty 
mortgaged  to  residents  of  that  state,  though 
the  mortgage  was  executed,  delivered,  and 
filed  In  another  state  by  nonresidents  of 
Iowa.     Id. 

V.  S.  2259,  providing  that  a  mortgagor 
shall  not  sell  the  chattels  without  the  writ- 
ten consent  of  the  mortgagee  indorsed  on 
the  mortgage  and  on  the  record  thereof, 
does  not  apply  to  an  action  on  the  case  for 
fraud  brought  by  the  purchaser  of  mort- 
gaged chattels  against  the  mortgagor  on  the 
ground  that  the  sale  was  induced  by  the 
mortgagor's  fraudulent  statement  that  the 
property  was  free  from  incumbrances.  Cols- 
ton V.  Bean  [Vt.]  58  A.  795. 

In  sucli  a  prosecution.  It  may  be  shown 
that  defendant  offered  to  pay  the  mortgage, 
also  evidence  of  other  debts  of  the  defend- 
ant is  admissible,  but  the  disposition  of  the 
property  received  by  one  claiming  to  be  the 
agent  of  defendant  is  inadmissible  in  the 
absence  of  proof  of  his  authority,  nor  is  it 
competent  to  show  that  defendant  had  for- 
merly committed  a  similar  offense.  Owens 
V.  State  [Tex.  Cr.  App.]  79  S.  W.  575. 

See  1  Curr.  L.  522,  n.  94,  95. 

76.  Zorn  v.  Livesley  [Or.]  75  P.  1057.  The 
contract  of  sale  containing  a  guaranty  by 
the  mortgagee  of  the  performance  of  the 
mortgagor's  contract  of  sale  is  admissible 
to  show  the  mortgagee's  knowledge  of  such 
sale,  though  signed  only  by  the  mortgagor. 
Burroughs  v.  Butler-Ryan  Co.,  121  Iowa,  215, 
96   N/  W.   750.  _     „„ 

77  Greer  v.  Newland  [Kan.]  77  P.  98; 
Gosnell    v.    Webster    [Neb.]    97    N.    W.    1060; 


Zorn  V.  Livesley  [Or.]  75  P.  1057.  An  alle- 
■^ation  that  plaintiff  "v/aived  and  surrendered 
the  alleged  claim  of  the  mortgage  upon  the 
said  hops"  is  a  conclusion  of  law.  Zorn  v. 
Divesley   [Or.]    75   P.    1057. 

78.  Gosnell  v.  Webster  [Neb.]  97  N.  W. 
1060.  Evidence  held  sufficient  to  authorize 
the  court  to  assume  that  the  purchaser  had 
notice  of  the  mortgage  before  purchasing. 
Soule  V.  Harrington  [Mich.]   97  N.  W.  357. 

79.  Greer  v.  Newland   [Kan.]   77  P.   98. 

80.  81.  Gosnell  v.  Webster  [Neb.]  97  N. 
W.  1060. 

82.  Colston  v.  Bean  [Vt.]  58  A.  795;  Zorn 
v.  Livesley  [Or.]  75  P.  1057.  See  1  Curr.  L. 
522,   n.   92. 

83.  Mortgagee  agreed  to  sale  subject  to 
mortgage.  Fields  v.  Jobson  Wagon  Co.  [Mo. 
App.]    81   S.    W.   636. 

84.  Colston  v.  Bean   [Vt.]    58  A.   795. 

85.  Burroughs  v.  Butler-Ryan  Co.,  121 
Iowa,  215,  96  N.  W.  750.  Evidence  being 
uncontradicted  the  Issue  is  properly  with- 
drawn from  the  jury.  Zorn  v.  Livesley  [Or.] 
75  P.  1057. 

86.  Where  personalty,  different  parts  of 
which  were  mortgaged  to  different  persons, 
was  sold  by  the  mortgagor,  all  the  proceeds 
being  put  into  his  business  and  used  to  pay 
debts  and  purchase  other  property,  held,  the 
property  purchased  was  not  Impressed  with 
a  trust  in  favor  of  the  mortgagees.  Tex. 
Moline  Plow  Co.  v.  Kingman  Tex.  Implement 
Co.   [Tex.  Civ.  App.]   80  S.  W.  1042. 

87.  88.  Tex.  Moline  Plow  Co.  v.  Kingman 
Tex.  Implement  Co.  [Tex.  Civ.  App.]  80  S.  W. 
1042. 

89.  Burroughs  v.  Butler-Ryan  Co.,  121 
Iowa,    215,    96   N.   W.    750. 
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in  writing,  a  third  party  obtaining  possession  of  the  chattel  through  a  violation  of 
such  conditions  cannot,  in  an  action  by  the  inortgagee  for  couTersion,  set  up  an 
oral  rescission  of  such  conditions  by  the  mortgagor  and  mortgagee."*  A  mortgagee 
of  a  gambling-  device  incapable  of  being  used  for  any  other  purpose,  permitting 
the  mortgagor  to  retain  and  use  the  same,  cannot  object  to  its  destruction  by  the 
state  on  the  ground  that  he  did  not  consent  to  its  wrongful  use.'^ 

§  11.  Assignment  of  the  mortgage.''^ — The  assignment  and  transfer  of  a 
note  secured  by  a  chattel  mortgage  carries  the  security  without  a  formal  assign- 
ment of  the  mortgage.'^  An  assignment  of  a  distinct  part  of  an  indebtedness  se- 
cured by  mortgage  carries  with  it  a  pro  tanto  interest  in  the  mortgage,  and  a  lien 
in  common  to  the  extent  of  the  respective  interests."*  A  purchaser  from  a  chattel 
mortgagee  is  subrogated  to  the  rights  of  his  grantor  with  respect  to  his  property 
purchased.""  The  provision  for  commission  for  selling  the  mortgaged  property 
commonly  found  in  chattel  mortgages  taken  by  commission  merchants  does  not 
constitute  the  mortgagee  the  agent  for  an  assignee  of  the  note  or  mortgage  for  the 
■  purpose  of  selling  the  cattle  for  the  assignee's  benefit."" 

§  13.  Payment  and  discharge.^'' — Payment  is  a  defense  which  may  be  inter- 
posed to  any  suit  based  upon  the  mortgage,"'  being  legal  as  well  as  equitable  in  its 
nature.'"  In  order  to  constitute  payment  and  discharge,  there  need  be  no  formal 
delivery  of  the  property  in  which  payment  is  made;  it  is  sufficient  if  the  mort- 
gagee receives  the  property.^  Possession  of  the  notes  by  the  mortgagee  is  prima 
facie  evidence  of  nonpayment,'  and  it  seems  as  though  the  mortgagor  regaining 
possession  of  the  property  from  the  mortgagee,  a  presumption  of  payment  arises.' 
The  time  of  payment  may  be  extended  by  agreement,*  but  the  extension  should 
be  for  a  definite  period  of  time.^  The  mortgagee  is  not  bound  to  look  for  pay- 
ment to  one  voluntarily  promising  to  pay  the  same,  but  may  recover  of  the  mort- 
gagor funds  realized  by  the  latter  from  the  mortgaged  property,  though  the  mort- 
gage has  been  released  and  discharged  of  record.*  The  property  being  sold  at  a 
foreclosure  sale  under  a  second  mortgage,  the  interest  of  the  first  mortgagee  being 


90. 
91. 

74    P. 
92. 


Salabes  v.   Castelberg   [Md.l    57  A.   20. 

Roulette  wheel.    Kite  v.  People  [Colo.] 

886. 

See   1  Curr.   L.   523. 

TwetD  V.  Horton,   90  Minn.    451.    97  N. 

W.  128;  First  Nat.  Bank  v.  National  Live 
Stock  Bank,  13  Okl.  719,  76  P.  130.  Kansas 
rule.  Kerfoot  v.  State  Bank  of  Waterloo 
[Okl.]  77  P.  46.  Such  assignee  may  purchase 
the  mortgaged  property  from  the  mortga- 
gor In  payment  or  part  payment  of  the  debt 
secured  by  the  mortgage.  Hall  v.  Keating 
Implement  &  Mach.  Co.  [Tex.  Civ.  App.]  77 
S.  W.  1054.  Where  the  note  contained  the 
following  indorsement:  "The  mortgage  se- 
curing this  note  bears  the  amount  of  rev- 
enue stamps  required  by  law,  duly  canceled." 
State  Nat.  Bank  v.  Cudahy  Packing  Co.,  126 
F.  543.     See  1  Curr,  L.  523,  n.   98. 

94.  Miller  v.  Campbell  Commission  Co.,  13 
Okl.  75,  74  P.  507. 

95.  Although  there  Is  no  contract  of  as- 
signment between  him  and  his  grantee. 
Potter  V.  Lohse   [Mont.]   77  P.   419. 

96.  'state  Nat.  Bank  v.  Cudahy  Packing 
Co.,   126   P.    543. 

97.  See  1  Curr.  L.    523. 

98.  Dorman  v.  McDonald  [Pla.]   36  So.  52. 

99.  Payment  being  alleged,  equity  will 
not  intervene  unless  it  appears  that  from 
the  nature  of  the  proof  or  from  lapse  of  time 
this    defense   wilf   fail  If  not   adjudicated   at 


once,  or  that  there  is  reason  to  apprehend 
many  or  vexatious  suits  by  the  mortgagor, 
or  that  some  other  recognized  ground  of 
equitable  intervention  exists.  Dorman  v. 
McDonald    [Pla.]    36   So.   52. 

1.  Took  cattle  by  force.  Drumm-Plato 
Commission  Co.  v.  Gerlach  Bank  [Mo.  App.] 
81  S.   W.   503. 

2.  Action  of  replevin  by  mortgagee.  Heag- 
ney  v.  Case  Threshing  Mach.  Co.  [Neb.]  99 
N.   W.    260. 

3.  Any  presumption  of  payment  of  a  crop 
mortgage  from  possession  of  the  crops  by 
the  mortgagor  Is  overcome  by  evidence  show- 
ing that  the  mortgagor  got  possession  of 
the  crops  from  the  mortgagee's  warehouse, 
and  shipped  them  without  the  mortgagee's 
knowledge  or  consent.  Zorn  v.  LIvesley  [Or.] 
75  P.   1057. 

4.  That  mortgagor  endeavored  to  And  a 
purchaser  for  the  property  after  the  time 
of  payment  had  expired,  held  admissible  to 
show  extension.  Demon  v.  McBride  [Mich.] 
96   N.   W.    453. 

5.  An  agreement  between  a  wholesale  mil- 
liner and  a  retail  milliner,  extending  time 
of  payment  until  the  fall  season.  Is  an  agree- 
ment for  the  extension  of  the  mortgage  for 
a  deflnite  period.  Feller  v.  McKillip  [Mo. 
App.]    81  S.   W.    641. 

6.  Cal.  Wine-Makers'  Corp.  v.  Sciaroni,  139 
Cal.    277,    72   P.   990. 
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transferred  by  agreement  to  the  proceeds,  he  cannot  recover  more  than  the  sum 
due  on  his  mortgage,  though  the  agreement  states  a  larger  sum  to  be  due  him.''  A 
renewal  mortgage  is  not  a  new  contract,  though  a  different  rate  of  interest  and 
additional  sum  for  attorney's  fees  are  provided  therein.' 

Tender,  by  a  junior  mortgagee,  of  the  amount  due  on  a  prior  mortgage,  en- 
titles him  to  compel  the  senior  mortgagee  to  cancel  his  mortgage  on  payment  of 
the  debt,  and  authorizes  an  injunction  against  the  foreclosure  of  the  senior  mort- 
gage;* and  if  the  amount  is  in  dispute,  he  should  pay  into  court  the  amount 
tendered  with  an  affidavit  offering  present  payment  of  such  sum  and  security  for 
the  balance  in  dispute.^"  A  chattel  mortgagee  prior  to  bankruptcy,  but  after  a 
general  assignment,  who  accepts  a  part  of  the  mortgaged  property  in  full  satis- 
faction of  his  debt,  loses  his  lien  on  the  remainder.^^  Novation,  by  the  substitu- 
tion of  a  new  debtor,  does  not  discharge  the  mortgage,  nothing  being  said  about 
releasing  it.'-* 

One  creditor  being  secured  by  mortgage  on  several  pieces  of  property,  while 
another  creditor  is  secured  by  a  junior  mortgage  on  only  a  part  of  the  property, 
the  prior  creditor,  when  chargeable  with  actual  notice  of  the  rights  of  the  junior 
creditor,  is  bound  to  exhaust  his  security  on  the  property  not  covered  by  the  junior 
lien,  and  must  accoimt  to  the  junior  lienholder  if  he  releases  his  security  on,  or 
pays  over  to  the  mortgagor  the  proceeds  of,  the  property  not  covered  by  the  lien 
of  the  junior  mortgagee,  after  actual  notice  of  the  junior  lien.'' 

§  13.  Redemption.^* — ^A  mortgagor  losing  by  breach  of  the  conditions  of  the 
mortgage  all  title  and  right  of  possession  stiU  has  an  equity  of  redemption.'^  The 
sale  of  the  property  by  the  mortgagee,  with  the  mortgagor's  consent,  operates  at 
the  common  law  as  a  formal  foreclosure  of  his  equitable  right  of  redemption."  A 
court  of  equity  has  jurisdiction  of  a  suit  to  redeem  property  from  a  mortgage  after 
default  in  the  payment  of  the  mortgage  debt,  and  the  mortgagor  has  no  adequate 
remedy  at  law."     The  question  of  tender  is  ordinarily  one  for  the  jury." 

§  14.  Foreclosure.'^' — The  statutory  provisions  must  be  followed,*'  though 
this  method  is  not  exclusive,*'  a  court  of  equity  having  power  to  foreclose  the 
mortgage.**  To  be  entitled  to  the  remedy  of  foreclosure,  there  must  be  an  ascer- 
tained debt;*'  if  the  obligation  be  unliquidated,  the  mortgagee  must  resort  to  some 
appropriate  judicial  proceeding  to  enforce  his  lien,  in  which  the  amount  of  his 
debt  must  be  ascertained,  and  the  rights  of  the  parties  declared  and  enforced.** 


T.     Blumberg'  v.  Marks,  87  N.  T.  S.  512. 

8.  Vollmer  v.  Reld's  Estate  [laaho]  77  P. 
325. 

9,  10.  Bernheimer  &  S.  P.  Brew.  Co.  v. 
Koehler,   42  Misc.   377,   86  N.  T.  S.   716. 

11.  Cannot  thereafter  transfer  It  to  one 
fellow  creditor  to  the  exclusion  of  others. 
In  re  Thompson   [C.  C.  A.]   128  F.  575. 

12.  Purchaser  of  mortgaged  chattels 
agreed  to  pay  the  debt.  Held,  mortgage  not 
discharged,  nor  was  the  purchaser  the  mort- 
gagor as  to  his  creditors  [Construing  Civ. 
Code,  §§  1531,  2957].  Talcott  v.  Hurlbert 
[Cal.]  76  P.  647. 

13.  First  Nat.  Bank  v.  Taylor  [Kan.]  76 
P.   425. 

14.  See   1   Curr.  L.   524. 

15.  Fishel  V.  Hamilton  Storage  Warehouse 
Co.,  42  Misc.  532,  86  N.  T.  S.  196. 

16.  Thompson  v.  Fairbanks,  7B  Vt.  361, 
66  A.  11. 


17.  Manhattan  L.   Ins.    Co.    v.   Wright   [C. 

C.  A.]    126  F.  82. 

18.  Lemon  v.  McBride  [Mich.]  96  N.  W. 
453.     See  1  Curr.  L.  524,  n.  23,  24. 

19.  See   1   Curr.  L.  524. 

SO.  A  chattel  mortgagee  bringing  suit, 
under  municipal  court  act  (Laws  1902,  p. 
1632,  c.  580)  §1  137,  139,  to  foreclose  a  lien 
will  be  deemed  a  lienholder,  and  not  the 
owner  of  the  chattels,  though  a  default  has 
vested  in  him  the  absolute  title  and  right 
of  possession,  and  hence  must  join  the  mort- 
gagor. Fishel  V.  Hamilton  Storage  Ware- 
house Co.,  42  Misc.  532,  86  N.  Y.  S.  196. 

21.  Momrlch  v.  Schwartz  [Neb.]  96  N.  W. 
636. 

22.  Though  a  foreclosure  by  advertise- 
ment Is  stipulated.  Momrlch  v.  Schwarta 
[Neb.]   96  N.  W.  636. 

23.  Construing  B.  &  C.  Comp.  §  6636. 
Backhaus  v.   Buells,   43  Or.  558,   73  P.   342. 

24.  Backhaus  v.  Buells,  43  Or.  668,  73  P. 
312. 
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The  smt  for  foreclosure  may  be  joined  with  an  action  for  conversion  of  mortgaged 
property.^'  An  injunction  being  necessary  to  the  successful  foreclosure  of  a  chat- 
tel mortgage,  it  will  be  granted.^®  The  complaint  must  allege  the  ownership  of 
the  debt  by  plaintifE/''  and  must  conform  to  the  ordinary  rules  of  pleading.^'  Nei- 
ther the  corporation,  alleged  to  be  the  owner  of  the  mortgaged  chattels,  nor  its  re- 
ceiver having  ever  been  in  actual  or  constructive  possession  of  the  property,  it  is 
not  necessary  for  the  mortgagee  to  obtain  leave  of  court  before  beginning  proceed- 
ings to  foreclose  the  mortgage  as  against  the  receiver.^*  A  mortgagee  having  the 
right  of  redemption  left  is  a  necessary  party  to  an  action  to  foreclose.'"  Any  per- 
son interested  may  intervene  in  the  foreclosure  proceedings  and  set  up  facts  show- 
ing that  the  mortgagee  has  no  right  to  foreclose.'^  The  pendency  of  an  action 
for  the  foreclosure  of  an  alleged  chattel  mortgage,  and  in  which  a  temporary  in- 
junction has  been  procured  restraining  the  sale  or  disposition  of  the  property  by 
the  alleged  mortgagor,  places  the  property  in  constructive  custody  of  the  law.'^ 
On  foreclosure  it  is  competent  for  a  court  of  equity  to  refuse  to  retain  more  of 
the  property  than  is  necessary  to  discharge  the  amount  due.°* 

After  forfeiture  the  mortgagee  has  the  right  to  sell  the  property  in  satisfac- 
tion of  his  debt,'*  and  in  exercising  this  right  he  must  sell  the  property  for  the 
best  price  obtainable,  which  must  be  fair  and  reasonable,  and  failing  to  do  so  he 
is  liable  to  the  mortgagor.'"  The  mortgagee  selling  the  property,  consisting  of 
various  articles,  en  masse,  is  prima  facie  evidence  of  unfairness."  The  purchaser 
at  foreclosure  proceedings  of  a  contingent  interest  takes  absolute  title  upon  its  be- 
coming vested  in  the  mortgagor."  It  being  ordered  that  the  sale  should  be  con- 
firmed unless  the  mortgagee  should  show  that  his  security  was  thereby  endangered. 


25.  Cassldy  v.  Willis   [Tex.  Civ.  App.]    78 

S.   W.    40. 

26.  Momrich  v.  Schwartz  [Neb.]  96  N.  W. 
636. 

27.  A  complaint  In  a  suit  to  foreclose  al- 
leging that  the  note  and  mortgage  were 
made  ^.nd  delivered  by  defendant  to  the 
payee,  who  afterwards,  before  maturity,  and 
for  a  valuable  consideration,  assigned  and 
delivered  the  same  to  plaintiff,  who  has 
ever  since  been  the  owner  and  holder  of  the 
same,  and  that  the  note  is  due  and  wholly 
unpaid  is  sufBcient  to  withstand  a  general 
demurrer.  Johnson  v.  Hibbard  [Utah]  75  P. 
737. 

28.  That  one  sues  for  a  greater  amount 
than  the  mortgage  was  given  to  secure,  and 
alleges  in  his  complaint  that  the  mortgage 
was  given  to  secure  the  indebtedness  due 
him  by  the  defendant  mortgagor,  does  not 
constitute  a  variance  preventing  his  show- 
ing that  as  to  the  amount  recited  In  the 
mortgage  the  debt  sued  for  was  secured  by 
it,  and  foreclosing  for  that  amount.  Becker 
V.  Bowen  [Tex.  Civ.  App.]   79  S.  W.  45. 

29.  Kidder  v.  Beavers,  33  Wash.  63B,  74 
P.  819. 

30.  Fishel  v.  Hamilton  Storage  Warehouse 
Co.,  42  Misc.   532,  86  N.  T.  S.  196. 

31.  But  one  alleging  that  he  desires  to 
contest  such  mortgage,  because  the  mort- 
gaged property  is  largely  in  excess  of  the 
mortgage  debt,  and  that  he  does  not  know 
whether  the  mortgage  is  valid  or  how  much 
is  due  upon  the  debt  and  is  unable  to  find 
out  these  facts  is  not  entitled  to  have  the 
foreclosure    proceedings    restrained    [2    Ball. 


Ann.  Codes  &  St.  §  5876].    Kidder  v.  Beavers, 
33  Wash.  635,  74  P.  819. 

32.  Withdraws  the  property  from  pursuit 
by  general  creditors  of  the  alleged  mort- 
gagor In  another  court  by  meant  of  the  or- 
dinary procedure  of  an  action  at  law.  Judg- 
ment, and  execution.  Kyan  v.  Donley  [Neb.] 
96  N.  W.   234. 

33.  Momrich  v.  Schwartz  [Neb.]  96  N.  W. 
636. 

34.  Thompson  v.  Fairbanks,  75  Vt.  361, 
56  A.  11. 

35.  Smltton  V.  Selbert  [Mich.]  99  N.  W. 
381;  Johnson  Bros.  v.  Selden  [Ala.]  37  So. 
249.  Private  sale.  First  Nat.  Bank  v. 
Wright  [Mo.  App.]  78  S.  W.  686.  In  an 
action  for  an  unpaid  balance  of  the  loan, 
the  mortgagee  may,  under  a  plea  of  set-off. 
show  that  the  mortgaged  property  was  sold 
for  less  than  its  value.  Johnson  Bros.  v. 
Selden    [Ala.]    37    So.    249. 

36.  Johnson  Bros.  v.  Selden  [Ala.]  37  So. 
249. 

37.  Where  if  a  remainderman  died  with- 
out children  and  before  the  termination  of 
the  particular  estate,  his  share  was  to  go 
to  the  survivors  or  their  children,  held, 
where  one  remainderman  purchased  at  fore- 
closure sale  the  interest  of  another,  that 
such  purchaser's  title  was  not  affected  by 
his  death  without  children  before  the  ter- 
mination of  the  particular  estate,  but  passed 
to  his  heirs,  and  became  vested  in  them  on 
the  termination  of  the  particular  estate  dur- 
ing the  life  of  the  mortgagor.  Ward  v. 
Ward,   131   F.   946. 
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no  such  showing  being  attempted,  the  sale  is  binding."  In  E"ew  York,  failure  to 
procure  an  order  confirming  the  referee's  report  of  sale  does  not  invalidate  the 
title  of  a  purchaser  at  the  sale  who  has  paid  the  consideration  and  received  the 
■referee's  deed.^°  A  resale  being  ordered,  the  purchaser  at  the  invalid  sale  should 
be  permitted  to  bid  at  the  resale,  and  to  apply  on  the  purchase  price  so  much  of 
the  sum  paid  by  him  on  the  first  purchase  as  remained  after  deducting  what  he 
received  from  sales  of  the  assets  while  in  his  hands.*"  A  purchaser  at  a  sale  by  the 
mortgagee,  the  mortgagor  consenting  and  agreeing  that  the  proceeds  should  go  to 
pay  the  mortgage  debt,  has  no  right  to  deduct  from  the  amount  bid  any  indebted- 
ness due  him  by  the  mortgagor,*^  and  the  proceeds,  being  less  than  the  amount 
due  the  mortgagee,  become  the  latter's  absolute  property.*^  In  Georgia,  unless 
the  execution  issued  upon  foreclosure  be  arrested  by  counter-affidavit,  it  is  final 
process,*^  and  the  only  persons  authorized  to  file  such  counter-affidavit  are  the 
mortgagor,  his  special  agent  or  legal  representative,  and  a  creditor  of  the  mort- 
gagor.** When  such  an  execution  is  levied  upon  the  mortgaged  property,  and  a 
claim  is  interposed  thereto,  the  claimant,  upon  the  trial  of  the  claim,  cannot  amend 
the  same  by  alleging  that  the  mortgagor  is  not  indebted  to  the  mortgagee.*'  On 
appeal  by  plaintiff  in  a  suit  for  foreclosure,  holders  of  mortgage  liens  on  the 
property,  and  the  assignor  of  notes  on  which  suit  was  brought,  and  who  was  made 
a  defendant  by  a  cross-complaint  for  the  foreclosure  of  a  prior  mortgage,  are  prop- 
erly made  appellees,**  and,  the  evidence  not  being  before  the  appellate  court,  it 
will  assume  that  the  attorney's  fees  allowed  by  the  trial  court  are  reasonable  and 
justified  by  the  proof.*' 

§  15.  Remedies  as  between  the  parties.*^ — The  mortgagor,  or  his  legal  rep- 
resentative, is  entitled  to  recover  in  trover  for  the  sale  of  more  of  the  property 
than  is  sufficient  to  pay  the  debt  secured  by  the  mortgage.**  A  mortgage  will  not 
be  canceled  unless  the  mortgagor  places  the  mortgagee  in  statu  quo  by  redelivering 
the  property  purchased,""  the  mortgagee  being  a  necessary  party  to  the  suit."^ 
There  being  a  mutual  mistake,  the  mortgage  will  be  reformed,  but  the  evidence 
thereof  must  be  clear.^^  An  assignee  of  the  mortgagee,  under  an  unambiguous 
written  assignment,  cannot  show  by  parol  that  he  purchased  the  property  outright 
and  in  good  faith."' 


S8.  Purchasers  are  liable  on  their  sale 
bond.  Georgetown  Water  Co.  v.  Fidelity 
Trust  &  S.  V.  Co.'s  Trustee,  25  Ky.  L.  R. 
1739,  78  S.  W.  113. 

39.  Ward   V.   Ward,   131   F.   946. 

40.  Smitton  v.  Selbert  [Mich.]  99  N.  W. 
3S1. 

41.  Williams  V.  Corker  [Cal.]  77  P.  1004. 
Evidence  considered  and  held  sufficient  to 
warrant  the  finding  that  the  auctioneer  seU- 
ing  the  property  was  the  mortgagee's  agent, 
and  that  the  entries  in  the  auctioneer's  book 
were  sufficient  to  point  out  what  part  of  the 
mortgaged   property   was   sold.      Id. 

42.  By  reason  of  the  agreement  between 
the  parties,  and  not  by  reason  of  the  lien 
of  the  mortgage  attaching  to  the  proceeds 
of  the  sale.     Williams  v.  Corker  [Cal.]  77  P. 

43^   44.     Ford   v.   Fargason    [Ga.]    48    9.    B. 

180 

45.  Ford  V.  Fargason  [Ga.]  48  S.  E.  180. 
Nor  can  he  introduce  evidence  tending  to 
.show  such  fact.     Id. 

4«.  Vinall  V.  Hendricks  [Ind.  App.]  71  N. 
E.    682. 


4T. 
48. 
49. 

978. 
SO. 


Johnson  v.  Hibbard  [Utah]   75  P.  737. 

See  1  Curr.  L.  525. 

Haynes    v.    Hobbs    [Mich.]     98    N.    W. 


Purchase  money  mortgage.     Anderson 
V.  Anderson   Food  Co.    [N.  J.  Eq.]    57  A.   489. 

51.  Cannot  be  canceled  In  an  action  by  a 
trustee  in  bankruptcy  to  set  aside  a  sale  of 
the  bankrupt's  property,  the  proceeds  of 
which  sale  were  applied  to  the  discharge  of 
an  unrecorded  chattel  mortgage  of  the 
bankrupt's,  the  mortgagee  not  being  a  party 
to  the  action.  Bonnie  &  Co.  v.  Perry's  Trus- 
tees,- 25  Ky.  L.   R.   1560,   78   S.  W.   208. 

52.  Evidence  considered  and  held  not  to 
show  clearly  that  the  phrase  "stock  manu- 
factured, or  unmanufactured,  and  in  process 
of  manufacture"  was  included  in  the  mort- 
gage by  mutual  mistake.  Anderson  v.  An- 
derson Food  Co.   [N.  J.  Eq.]  57  A.  489. 

63.  Action  for  conversion,  he  having  sold 
more  of  the  property  than  was  sufficient  to 
pay  the  indebtedness  secured.  Haynes  v. 
Hobbs  [Mich.]  98  N.  W.  978.  Evidence  held 
sufiicient  to  justify  a  finding  that  the  as- 
signee received  ?850  for  the  property.     Id. 
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§  16.  Remedies  against  third  persons.'^* — One  wrongfully  seizing  and  selling 
mortgaged  property  is  liable  to  the  mortgagor  for  conversion/^  the  measure  of 
damages  being  the  value  of  the  property  irrespective  of  the  mortgage  debt,  the 
difference  being  the  subject  of  an  accounting  between  the  parties  to  the  mort- 
gage,'^ the  question  of  interest  being  in  some  states  one  for  the  jury,^^  or  he  may 
be  held  accountable  in  an  action  on  the  case  for  the  money  realized  on  the  sale."* 
One  purchasing  mortgaged  property  from  the  mortgagee,  with  constructive  notice 
of  the  mortgage,  before  maturity  of  the  debt,  is  liable  in  conversion  to  a  prior  as- 
signee of  the  mortgage.'"'  The  rights  of  a  mortgagee  being  interfered  with  by 
attachment  proceedings,  he  may  assert  his  right  and  lien  to  the  property  attached 
by  interpleading  in  the  attachment  proceedings."" 

In  an  action  of  conversion  by  the  mortgagor  against  a  purchaser  from  the 
mortgagee,  the  mortgagee  is  not  a  necessary  party  to  give  defendant  complete  pro- 
tection against  plaintiff.'^  The  mortgagee  bringing  an  action  of  conversion  he 
must  allege  (1)  that  at  the  date  of  the  conversion  he  was  the  owner  and  holder 
of  the  notes;  (2)  that  the  notes  had  not  been  paid,  or,  if  paid  in  part,  the  amount 
then  due;  (3)  that  he  had  some  property  interest  in  the  chattels  converted,  either 
general  or  special,  and  was  either  in  actual  possession  or  entitled  to  the  possession 
thereof;  and  (4)  the  value  of  the  property  converted.*^  Plaintiff's  aflSdavit  is 
not  admissible,  in  such  an  action,  to  show  the  amount  of  advances  made  under  the 
mortgage."^  The  evidence  being  conflicting,  the  question  is  one  for  the  jury.'*  In 
this  action,  the  defense  that  the  note  secured  by  the  mortgage  is  usurious  and  that 
hence  the  mortgage  is  void  is,  in  some  states,  open  to  defendant,*'  and  when  allow- 
able is  provable  under  a  general  denial.®* 

CITIZENS.  «T 

An  alien  cannot  be  estopped  by  an  erroneous  allegation  of  citizenship  in  a 
pleading,  from  showing  his  true  citizenship."'  A  state  statute  providing  that  a 
nonresident  cannot  act  as  administrator  does  not  make  an  administrator  appointed 
therein  a  citizen  of  the  state  for  the  purpose  of  the  jurisdiction  of  a  Federal 
court.** 


54.  See   1   Curr.  L.   B25. 

55.  Sold  chattels  on  execution  against  the 
mortgagor  after  he  was  in  default.  Biehler 
V.    Irwin,    84  N.   T.   S.   574. 

56.  Biehler  v.  Irwin,  84  N.  T.  S.  574. 

57.  Bigler  v.  Leonori  [Mo.  App.]  77  S.  W. 
324. 

58.  George  Adams  &  Frederick  Co.  v. 
South  Omaha  Nat.  Bank  [C.  C.  A.]  123  F. 
641. 

59.  State  Nat.  Bank  v.  Cudahy  Packing 
Co.,  126  P.  543. 

NOTE].  Personal  Ualilllty  of  purchaser: 
The  purchaser  of  personal  property  subject 
to  the  lien  of  a  chattel  mortgage  can  never 
become  personally  liable  to  the  holder  of 
the  mortgage  by  the  simple  fact  of  such 
purchase,  but  only  when  he  does  some  act 
interfering  with,  or  destroying,  the  lien,  1.  e., 
some  act  which  may  be  said  to  amount  to 
a  conversion.  Hull  v.  Carnley,  11  N.  T.  501, 
17  N.  T.  202;  Goulet  V.  Asseler,  22  N.  Y.  225; 
Hall'v.  Sampson,  35  N.  T.  274,  91  Am.  Dec. 
56;  Manning  v.  Monaghan,  23  N.  T.  539,  28 
N.  T.  685.  Such  purchaser  may  in  good  faith 
transfer  such  property,  previous  to  the  for- 
feiture of  the  condition  of  the  mortgage,  or 


a  demand  from  the  holder  thereof.  Same 
cases. — Prom  note  to  Rogers-Ruger  Co.  v. 
Murray,  59  L.  R.  A.  737. 

60.  Miller  V.  Campbell  Commission  Co.,  13 
Okl.  75.  74  P.  507. 

61.  Potter   V.   liOhse    [Mont.]    77   P.    419. 

62.  Harrington  v.  Stromberg-Mullins  Co. 
[Mont]   74  P.   413. 

63.  Sand.  &  H.  Dig.  §  2972  does  not  au- 
thorize its  admission.  Loewenberg  v,  Gil- 
liam   [Ark.]    79    S.    W.    1064. 

64.  As  to  the  Identity  of  the  property. 
Ladd   v.   Williams    [Mo.    App.]    79    S.    W.    511. 

65.  Rev.  St.  1899,  §  3710.  Defendant 
claimed  to  be  the  true  owner  of  the  chat- 
tels, and  that  they  had  been  fraudulently 
mortgaged  to  the  mortgagee.  Davis  v. 
Tandy  [Mo.  App.]   81  S.  W.   457. 

66.  Davis  v.  Tandy  [Mo.  App.]  81  S.  W. 
457. 

67.  See  Aliens,  1  Curr.  L,.  67;  Constitu- 
tional Law,  1  Curr.  D.  569;  Domicile,  1  Curr. 
L.    954;  Elections,    1  Curr.  D.   981. 

68.  Bill  with  erroneous  allegation  dis- 
missed, another  filed.  Marthinson  v.  Winyah 
Lumber  Co.,  125  P.   633. 

69.  McDuffle  V.  Montgomery,  128   P.  105. 
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S  1.    PrlvUese  from  Arrest    (700). 
§  2.    Arrest  on  Mesne  Frocess.     Wben  Al- 
lowable  (700). 


S  S.  Execntlon  Agralnst  the  Body.  Occa- 
sion and  Propriety    (701). 

§  4.  Supersedeas  Ball  or  Discharge  from 
Arrest.    Final  Process  (701). 

§  1.  Privilege  from  arrest.'"' — ^A  bankrupt  is  exempt  from  arrest  on  civil 
process  issuing  from  a  state  court,  except  on  a  debt  or  claim  for  which  his  dis- 
charge in  bankruptcy  would  not  be  a  release.'^  This  exemption,  unless  vacated  or 
suspended  by  the  court,  extends  until  the  final  adjudication.^^  In  some  states,  at- 
torneys are  exempt  from  civil  arrest  when  actually  in  attendance  in  court.''* 

§  2.  Arrest  on  mesne  process.  When  allowable.''^ — In  order  to  have  a  debtor 
arrested  on  the  ground  of  a  fraudulent  disposition  of  property,  there  must  be  an 
actual  intent  to  defraud.'"'  The  constitutional  prohibitions  against  arrest  for  debt 
include  all  contractual  obligations,  but  not  those  of  a  penal  or  quasi-penal  char- 
acter.'" 

Procedure  to  obtain  order  of  arrest." — In  most  states,  the  arrest  may  be  or- 
dered upon  affidavits;^'  but  in  New  York,  a  complaint  being  filed,  it  must  state 
a  cause  of  action.'"  In  the  affidavit  certainty  to  a  certain  intent  in  general  is  suffi- 
cient.'" The  affidavit  ia  most  states  should  contain  a  statement  of  the  facts 
claimed  to  justify  the  belief,'^  and  such  statement  should  be  such  that,  if  uncon- 
tradicted, the  court  can  see  that  the  defendant  is  guilty  of  the  charge  alleged.'''  A 
mere  inference  will  not  justify  the  granting  of  the  order."  The  rules  of  pleading 
aa  to  statement  of  facts  apply.'*  The  existence  of  the  oath  or  affidavit  justifying 
the  issuance  of  the  certificate  may  in  some  cases  be  presumed." 


70.  See  1   Curr.  L.  526. 

71.  Bankruptcy  Act  1898,  §  9a,  subd.  2. 
In  re  Dresser,  124  F.   915. 

7a  Is  not  restricted  to  the  particular  oc- 
casions when  his  physical  attendance  in 
court  is  required.  In  re  Dresser,  124  F.  915. 
The  banlcruptoy  court  may  require  him  to 
furnish  a  bond  to  obey  the  orders  of  the 
court  and  not  depart  from  the  Jurisdiction 
during  the  continuance  of  such  exemption 
from  arrest.     Id. 

73.  Construing  Code,  §§  641,  1367,  1735. 
Qreenleaf  v.  People's  Bank,  133  N.  C.  292, 
45   S.   E.   638. 

NOTE.  Bxemptlon  of  lawyers  from  ar- 
rest: Cases  and  laws  collated  by  the  Hon. 
Chief  Justice  Clark.  This  exemption  is  an 
old  English  custom  and  has  been  adopted  in 
only  a  few  of  the  states  and  In  some  of 
those  where  It  has  been  adopted  it  has  been 
modified  or  repealed.  It  seems  to  have  been 
repealed  in  England.  See  Greenleaf  v.  Peo- 
ple's  Bank,   133   N.  C.   292,  45  S.   B.   638. 

74.  See  1   Curr.  D.  527. 

75.  That  the  sale  is  constructively  fraud- 
ulent in  that  it  violates  a  statute  is  not  suf- 
ficient. Mann  v.  Chrestopulos,  87  App.  Div. 
222,  84  N.  T.  S.  372.     See  1  Curr.  L.  627,  n.  82. 

76.  NOTIB.  Constitutional  prohibitions 
against  Imprisonment  for  debtt  Debts  aris- 
ing from  contract  fall  within  the  statutory 
prohibition  (In  re  Wheeler,  34  Kan.  96,  8  P. 
276;  Kennedy  v.  People,  122  111.  649,  13  N. 
E  213;  Ex  parte  Hardy,  68  Ala.  303);  but 
tlie  debt  being  contracted  by  fraud,  the  debt- 
or is  deprived  of  the  protection  of  the  provi- 
sion (Moore  V.  Mullen,  77  N.  C.  328;  Ex 
parte  Clark,  20  N.  J.  Law,  648;  State  v. 
Becht,  23  Minn.  411).  The  prohibition  does 
not  apply  to  proceedings  in  tort  (Rich  v. 
People,  66  111.  613;  Long  v.  McLean,  88  N.  C. 


3;  Cotton  v.  Sharpsteln,  14  Wis.  226);  nor  is 
it  applicable  to  defendant's  obligation  to  pay 
costs  of  criminal  prosecution  (Caldwell  v. 
State,  66  Ala.  133;  Kennedy  v.  People,  122 
111.  649,  13  N.  B.  213;  Smith  v.  State,  23  Ind. 
132);  nor  to  the  obligation  of  a  putative 
father  to  pay  for  the  support  of  his  child 
(Musser  v.  Stewart,  21  Ohio  St.  353;  Ex  parte 
Cottrell,  13  Neb.  193,  13  N.  "W.  174;  Lower 
v.  Wallick,  26  Ind.  68).  But  see  Holmes  v. 
State,  2  G.  Greene  [Iowa]  501. — Prom  note 
to  State  V.  Brewer,  37  Am.  St.  Rep.  752,  758. 

77.  See   1  Curr.   L.   527. 

78.  Code  Civ.  Proc.  §§  549,  557-559.  Lewis 
V.  Pollack,  85  App.  Div.  577,  83  N.  T.  S.  287. 

79.  A  defective  complaint  being  amended, 
the  arrest  will  not  be  vacated  [Code  Civ. 
Proc.  §§  549,  557-559].  Lewis  v.  Pollack,  86 
App.  Div.  577,   83  N.  T.  S.   287. 

80.  Where  the  affidavit  alleged  that  the 
defendant  fraudulently  contracted  the  debt 
and  set  forth  the  facts  Justifying  the  belief, 
held  suflloient.  Lyhrig  Coal  Co.  v.  Ludlum, 
69  Ohio  St.   311,  69  N.  E.   562. 

81.  But  not  the  •  evidence  of  such  facts 
[Rev.  St.  §  5492].  Lyhrig  Coal  Co.  v.  Lud- 
lum, 69  Ohio  St.  311,  69  N.  E.  662.  Fraudu- 
lent transfer.  Mann  v.  Chrestopulos,  87  App. 
Div.    222,   84   N.   Y.   S.   372. 

82.  An  affidavit  for  arrest  of  defendants 
in  an  action  for  obtaining  goods  on  a  false 
statement  as  to  their  financial  condition  is 
insufficient,  it  not  showing  that  affiant  had 
any  personal  knowledge  that  defendants 
made  or  signed'  the  statement  or  ever  saw 
the  original.  Price  v.  Levy,  93  App.  Div. 
274,  87  N.  T.  S.  740. 

83.  Price  v.  Levy,  93  App.  Div.  274,  87  N. 
T.   S.   740. 

84.  Lyhrig  Coal  Co.  v.  Ludlum,  69  Ohio  St. 
311,  69  N.  B.  662. 
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§  3.  Execution  against  the  body.  Occasion  and  propriety.^' — An  execution 
against  the  body  is  an  extraordinary  civil  remedy;*'  it  can  only  be  invoked  where 
the  ordinary  execution  against  property  is  shown  to  be  unavailing  on  account  of 
the  debtor's  fraud/'  and  the  creditor  bringing  himself  within  the  prescribed  con- 
ditions, it  is  claimed  and  issued  as  a  matter  of  right.'"  A  successful  defendant  is 
not  entitled  to  body  execution  to  secure  his  costs  if  the  plaintifE  would  have  been 
denied  the  writ  if  successful.*"  In  New  York,  wage  earners  suing  for  wages 
earned  are  entitled  to  an  execution  against  the  person  of  their  former  employer.'^ 
In  states  where  an  order  of  arrest  cannot  be  served  until  after  final  judgment, 
failure  to  enter  judgment  for  a  year  after  verdict  does  not  preclude  the  plaintiff 
from  obtaining  such  an  order."'  A  close  jail  execution  will  not  be  granted  where 
there  axe  no  facts  showing  that  a  certificate  ought  to  have  been  granted."' 

The  order  and  writ.^* — The  writ  must  recite  the  issuing  and  return  of  an  exe- 
cution against  the  property,  specifying  the  county  to  which  it  was  issued."" 

Arrest  and  return. — A  sheriff  cannot  arrest  under  an  execution  against  the 
body  outside  of  the  county  of  which  he  is  an  officer.""  The  return  on  the  execu- 
tion is  conclusive,  as  between  the  parties  and  their  privies,  that  the  debtor  was  duly 
arrested  and  duly  admitted  to  bail."' 

§  4.  Supersedeas  bail  or  discharge  from  arrest."^  Final  process.'^ — In  New 
York,  the  proceedings  for  the  discharge  are  not  commenced  until  the  petition, 
schedules,  and  affidavit  with  due  proof  of  fourteen  days  service  are  presented  to 
the  court.*  Statutes  providing  that  the  defendant  shall  be  discharged  from  cus- 
tody if  plaintiff  neglects  to  enter  judgment  within  ten  days  after  it  is  in  his  power 
to  do  b6,  the  days  are  to  be  computed  from  the  date  of  granting  or  execution  of 
the  order  of  arrest,''  and  defendant  must  show  in  his  affidavit  for  an  order  to  show 
cause  why  he  should  not  be  discharged  that  the  time  has  elapsed.*  In  some  states, 
one  imprisoned  for  debt  may  be  released  upon  taking  the  "poor  debtor's  oath,"* 
and  generally  the  word  "debt"  as  here  used  does  not  include  liability  for  personal 
injuries  to  ihe  plaintiff."*  Concealment  of  property  at  the  time  of  the  application 
for  the  oath  is  a  ground  for  refusal.*  A  special  justice  has  no  power  to  take  a 
poor  debtor's  recognizance  except  while  sitting  as  a  court  in  the  absence  of  the 
standing  justice,  and  this  fact  should  appear  of  record,'  though  failing  to  so  ap- 


85.  Where  four  executions  were  Issued  and 
the  arrest  was  made  on  the  fourth,  also  a 
certificate  of  arrest  was  made  by  the  court 
and  attached  to  the  second  execution,  and 
the  debtor  making  no  objection  when  arrest- 
ed, held,  existence  would  be  presumed.  Bent 
V.  Stone,  184  Mass.  92,   68  N.  K.  46. 

86.  See  1  Curr.  li.  528. 

87.  Joyce  v.  Bverson,  161  Ind.  440,  69  N. 
B.   135. 

88.  Joyce  v.  Everson,  161  Ind.  440,  69  N. 
B.  135.  Will  not  issue  without  the  previous 
issue  and  return  of  an  execution  against  his 
property  to  the  county  where  he  resides. 
Fisher  v.  Toung,  41  Misc.  652,  85  N.  T.  S.  115. 

89.  Joyce  v.  Bverson,  161  Ind.  440,  69  N. 
B.   135. 

90.  Defendant  being  a  woman  and  not 
subject  to  such  writ,  she  could  not  have  one. 
Allen  V.  Becket,  84  N.  T.  S.  1009. 

91.  Daws  1902,  p.  1569,  o.  580.  This  In- 
cludes a  female  domestic  servant.  Green- 
berg  V.   Laeov,    84   N.    T.   S.    930. 

92.  Construing  Code  Civ.  Proo.  }  551. 
Wassermaji  v.  Benjamin,  88  App.  Dlv.  1,  84 
N.   Y.   S.    489. 

93.  Chase  v.  Watson,  75  Vt.  385,  66  A.  10. 


94.  See  1  Curr.  L.   628. 

95,  9«.  Fisher  v.  Toung,  41  Misc.  662,  86 
N.    T.   S.    115. 

07.     An  escape  cannot  be  shown.     Bent  v. 
Stone,  184  Mass.  92,  68  N.  B.  46. 
98,  99.     See  1  Curr.  D.   529. 

1.  Code,  §  2205  applies,  not  §  780.  In  r« 
Quick,  92  App.  Dlv.  131,  87  N.  T.  S.   316. 

2.  Construing  Code  Civ.  Proc.  §  572.  Was- 
serman  v.  Benjamin,  88  App.  Dlv.  1,  84  N. 
T.   S.  489. 

3.  Wasserman  v.  Benjamin,  88  App.  Dlv. 
1,  84  N.  T.  S.   489. 

4.  Gen.  Laws  1896,  c.  260,  S  1.  Taylor  v. 
Bliss    [R.   I.]    67   A.    939. 

5.  Gen.  Laws  1896,  c.  260,  §  1.  Does  not 
Include  liability  to  husband  for  alienation  of 
wife's  affections.  Taylor  v.  Bliss  [R.  I.]  67 
A.   939. 

6.  Pub.  St.  1891,  c.  236,  5  6.  Statute  does 
not  contemplate  refusal  of  oath  because 
debtor  was  concealing  property  at  the  time 
of  his  arrest.  Mass.  Breweries  Co.  v.  Col- 
burn    [N.   H.]    67   A.    653. 

7.  8,  9,  10,  11.  Bent  V.  Stone,  184  Mass.  92, 
68  N.  B.   46. 
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pear,  the  record  is  amendable.'  Such  recognizance  need  not  state  the  facts  which 
gave  the  special  justice  jurisdiction/  nor  is  it  rendered  invalid  by  failure  to  refer 
to  the  amendment  to  the  act  authorizing  it."  In  an  action  on  a  poor  debtor's 
recognizance  for  breach  of  condition  to  deliver  himself  up  for  examination,  it  is  a 
fair  inference  that  he  did  not  submit  to  such  examination  from  evidence  that 
plaintiff  had  no  notice  or  information  of  such  examination.^^  In  some  states,  the 
debtor  must  be  imprisoned  for  a  certain  time  before  being  entitled  to  his  discharge ; 
nominal  custody  as  under  bonds  for  jail  limits  is  not  such  imprisonment.^^  Stat- 
utes providing  for  the  discharge  of  defendant  if  plaintiff  unreasonably  "delays" 
the  trial  do  not  apply  to  neglect  to  proceed.^^  Defendant  not  appealing  from  an 
order  denying  his  motion  to  vacate  an  order  of  arrest,  the  sufficiency  of  the  affida- 
vit cannot  be  reviewed  upon  appeal  from  the  judgment.^* 

CIVIL  BIGHTS." 

Civil  rights  have  no  relation  to  the  establishment,  support,  or  management  of 
the  government.^^  Congress  has  the  right  to  legislate  against  individuals^'  and 
protfict  citizens  in  the  enjoyment  of  fundamental  rights.^'  It  is  a  violation  of  a 
constitutional  right  to  exclude  citizens  from  sitting  as  jurors  on  the  sole  ground 
of  race  or  color.^'  Where  separate  but  unequal  accommodations  were  furnished 
by  a  carrier,  a  prosecution  for  failing  to  furnish  "separate"  coaches  must  fail.*" 
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§  2. 
(70S). 


General  PoTrers  and  Duties  (702).  I 

Kees    and    Compensation;   in    General 


§  8.     UabiUty  on  Bond   (704). 


§  1.  General  powers  and  duties."^ — The  clerk  of  a  court  is  essentially  a  min- 
isterial officer,  having  nothing  to  do  with  the  character  or  purpose  of  papers  ten- 
dered to  him  to  be  filed,""  or  with  the  purpose  for  which  a  search  of  the  records  is 
requested."'  When  suit  is  ordered  or  process  directed  to  be  issued,  it  is  his  duty 
to  comply  if  the  party  is  prima  facie  entitled  to  it,"*  provided  his  fees  are  paid  or 
tendered,"^  but  this  applies  only  to  fees  incident  to  his  office,"*  and  he  cannot  in- 
sist on  prepayment  from  the  state."'     He  is  liable  for  the  damages  resulting  from 


12.  Comp.  Laws  1897,  §§  9701-9713.  Ru- 
siewskl  V.  Miohalski  [Mich.]    98  N.  W.   1. 

13.  Failure  to  file  a  note  of  issue  or 
serve  notice  of  trial  is  not  such  a  delay. 
GofE  V.  Charlier,  89  N.  Y.  S.  722.  See  1  Curr. 
L..   530,   n.   24. 

14.  Anker  v.  Smitli,  87  N.  Y.  S.  479. 

15.  See   1   Curr.   L.   530. 

10.  Winnett  v.  Adams  [Neb.]  99  N.  W. 
681.  Equity  will  not  undertake  to  manage 
a  political  party  for  the  protection  of  a 
political   right.     Id. 

17.  13  Amend.  tT.  S.  Const.  U.  S.  v.  Mor- 
ris, 125  F.  332. 

18.  U.  S.  Comp.  St.  1901,  p.  1262.  U.  S.  v. 
Morris,  125  F.  332.  The  right  to  lease  and 
cultivate  land  Is  a  constitutional  right  [Rev. 
St.  U.  S.  §  5508].  Id.  Conspiracy  to  deprive 
negroes  of  this  right.     Id. 

19.  Binyon  v.  U.  S.  [Ind.  T.]   76  S.  W.  265. 

20.  The  prosecution  should  have  been  un- 
der Ky.  St.  §  796,  instead  of  section  795. 
111.  Cent.  R.  Co.  v.  Com.,  25  Ky.  L,.  R. 
296,  74  S.  W.  1076.  As  to  exclusion  of  persons 
of  defendant's  race  or  nationality  from  jury 


in  criminal  prosecution, "see  Jury,  2  Curr.  L.. 
633. 
ai.     See  1  Curr.  D.  531,  §  1. 

22.  U.   S.  V.    Bell,   127   F.    1002. 

23.  The  clerk  of  court  is  required  to  search 
the  judgment  records  on  tender  of  his  fee. 
and  cannot  refuse  because  the  information 
is  intended  to  be  used  generally  in  an  ab- 
stract business.  State  v.  Scow  [Minn.]  100 
N.   W.   382. 

24.  U.   S.   v.   Bell,    127    F.    1002. 

25.  A  clerk  Is  Justified  in  refusing  to 
print  a  portion  of  a  record  embodying  evi- 
dence In  an  equity  case,  until  the  costs  there- 
of are  paid  him.  Allis  v.  Hall,  76  Conn.  322, 
56  A.  637.  To  justify  his  action  in  with- 
holding a  transcript  of  appeal,  the  clerk 
must  make  certain  that  the  amount  he  de- 
mands is  correct,  prepare  an  itemized  bill 
and  have  it  approved  by  the  court.  State  v. 
Wells,    111    La.    463,    35    So.    641. 

26.  Clerk  had  paid  sheriff  his  costs  for 
making  service  of  citations  of  appeal.  State 
V.  Wells,  111  La.  463,  35  So.   641.       . 

27.  As  against  a  parish  tax-collector. 
State  V.  Bstorage,  110  La.  479,  34  So.  643. 


3  Cur.  Law. 


CLERKS  OF  COUET  §  2. 


703 


his  refusal  to  perforin  a  duty  of  his  office/'  and  mandamus  will  lie  to  enforce  such  i 
duty.^*  The  clerk  has  no  authority  to  retain  money  paid  him  in  his  ofiBcial  ca- 
pacity on  a  judgment  in  order  to  apply  it  on  a  judgment  for  costs  in  favor  of  the 
county  and  against  the  one  for  whom  the  money  was  paid.^"  In  Texas,  it  is  not 
his  djity  to  receive  money  due  on  a  judgment,  and  he  is  not  liable- as  an  officer  of 
the  court  for  its  conversion.'^  When  the  term  of  the  clerk  expires,  his  successor 
takes  up  the  office  where  his  predecessor  set  it  down,*^  and  an  ad  interim  clerk  ap- 
pointed by  the  court  becomes  functus  officio  on  the  commissioning  of  his  successor,^' 
and  mandamus  lies  to  compel  him  to  surrender  the  records  of  the  office."*  Where 
the  law  conferring  the  authority  to  appoint  deputies  is  silent  as  to  any  limitation 
of  the  right  of  removal,  it  may  be  exercised  atpleasure."''  A  contract  by  which  a 
deputy  is  to  continue  as  such  for  the  entire  term  is  void  as  against  public  policy, 
when  the  law  does  not  limit  his  continuance  in  office.""  In  Texas  deputies  are  in- 
vested with  aU  the  power  of  the  principal  clerk.'' 

§  2.  Fees  and  compensation j  in  general.^^ — Statutes  providing  for  fees  will 
not  be  extended  beyond  their  letter.'"  A  statute  making  provision  for  fees  does 
not  include  compensation  for  ex  officio  services.*"  In  Indiana,  the  salaries  of  coun- 
ty clerks  are  graded  according  to  population  and  services  required  in  the  various 
counties.*^  The  fees  required  in  Pennsylvania  to  be  paid  to  the  clerk  of  the  court 
of  quarter  sessions  by  applicants  for  liquor  licenses  belong  to  the  county  and  not 
to  the  clerk,  in  counties  containing  more  than  150,000  inhabitants.*^  In  Louisi- 
ana, the  clerk  of  court  cannot  collect  his  fees  from  the  parish,  in  criminal  cases 
where  a  conviction  is  secured.*'  Texas  laws  limiting  the  amount  of  fees  to  be  re- 
tained by  the  clerk  and  requiring  the  excess  to  be  paid  to  the  county  treasurer  is 
constitutional.**  A  chancery  clerk  is  entitled  to  be  furnished  with  the  postage 
necessarv  in  the  business  of  his  office.*'  The  clerk  of  a  territorial  district  court 
is  not  entitled  in  all  cases  to  the  fees  allowed  by  statutes  of  the  United  States, 
but  in  cases  in  which  the  United  States  is  not  a  party,  the  legislature  may  fix  the 
compensation.*®  The  clerk  of  the  supreme  court  of  New  Mexico  is  entitled  to  fees 
for  services  in  a  suit  by  a  county  to  collect  taxes.*'  A  clerk  of  district  court  in 
Minnesota  is  entitled,  on  search  of  the  judgment  records,  to  fifty  cents  for  each 


28.  Clerk  of  federal  circuit  court  refused 
to  issue  summons  in  assumpsit  in  response 
to  a  praecipe.     IT.   S.  v.  Bell,   127  F.  1002. 

29.  Search  of  judgment  records.  State  v. 
Scow    [Minn.]    100   N.    W.    .'!82. 

30.'  May  v.  State   [Ind.]   69  N.  B.  999. 

31.  He  had  appropriated  such  money  to 
payment  of  costs.  City  of  Whitesboro  v. 
Diamond  [Tex.  Civ.  App.]   75  S.  W.  540. 

32.  He  may  collect  outstanding  fees  and 
apply  them  to  the  conduct  of  the  office;  they 
need  not  be  paid  into  the  state  treasury. 
Chinn  v.  Shackelford,  25  Ky.  L.  R.  1813.  78 
S.  W.  908.  Acts  1893,  p.  1157,  does  not  apply 
to  this  office.     Id. 

33.  34.     State  v.  Glvens   [Fla.]    37   So.   308. 

35.  Rev.  St.  1899,  §  527.  Horstman  v. 
Adamson,  101  Mo.  App.  119,  74  S.  W.  398,  cit- 
ing other  cases. 

36.  Rev.  St.  1899,  §  527.  Horstman  V.  Ad- 
amson,  101   Mo.  App.   119,   74  S.  W.   398. 

37.  Code  1858,  §  4050.  Privy  examination 
of  married  woman.  Wilkerson  v.  Dennison 
[Tenn.]    80  S.  W.   765. 

38.  See  1  Curr.   L.  531. 

S9.     Acts  1896-97,  p.  1461  and  Acta  1900-01 


does  not  apply  to  Cleburne  County.     Reese  v. 
Cleburne  County,  139  Ala.  299,  35  So.  879. 

40.  Reese  v.  Cleburne  County,  139  Ala. 
299,  35  So.  879.  Acknovyledgment  of  tax 
deeds  not  being  necessary,  the  clerk  is  not 
entitled  to  fees  for  taking  same  unles,?  the 
■loknowledgment  was  requested  by  the  hold- 
er. Village  of  Morgan  Park  v.  Knopf  (111.) 
71   N.   E.   340. 

41.  State  v.  Shutts,  161  Ind.  590,  69  N.  E. 
397. 

42.  Schuylkill  County  v.  Shoener,  205  Pa. 
592,  55  A.  791. 

43.  Act  No.  99,  1876.  He  must  look  to  the 
convicted  defendant.  Parish  Board  of  Di- 
rectors V.  Hebert,   112  La.   467,  36   So.  497. 

44.  Gammels'  Laws  Tex.  vol.  10.  p.  1445. 
Tarrant  County  v.  Butler  [Tex.  Civ.  App.] 
80    S.    W.    656. 

45.  Under  Rev.  Code  1892.  §  296,  provid- 
ing for  "stationery"  and  "all  other  articles 
necessary."  Downing  v.  Hinds  County 
[Miss.]   36  So.  73. 

46.  Pima  County  v.  Martin,  3  Ariz,  59,  73 
P.    399. 

47.  Seno  v.  Bernalillo  County  [N.  M.]  78 
P.    46. 
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judgment  certified  and  fifty  cents  for  certifying  to  the  nonexistence  of  judgments 
against  any  one  person.** 

United  States  courts.*^ — Moneys  collected  by  a  clerk  of  a  federal  court  belong 
to  the  government,  subject  to  the  payment  of  his  compensation  and  fees  and  neces- 
sary oflSce  expenses."*  Under  the  federal  statutes  only  "moneys"  to  be  paid  into 
court  or  to  its  officers  must  be  deposited  with  a  depositary  so  as  to  entitle  the  clerk 
of  court  to  commissions  thereon.'^  A  clerk  of  a  circuit  court  is  not  entitled  to  fees  in 
addition  to  cost  for  printing  the  record  ia  a  case  for  the  circuit  court  of  appeals/^  al- 
though the  clerk  of  the  court  of  appeals  is  entitled  to  such  fee/'  and  is  required  to  ac- 
cept any  portion  of  such  record  which  has  been  properly  printed.**  A  clerk  of  the  cir- 
cuit court  is  entitled  only  to  the  reasonable  cost  of  such  printing,  and  cannot  tax  the 
increased  cost  for  hastening  the  work  when  unnecessary  and  incurred  on  his  own 
responsibility.'"  A  clerk  of  a  district  court  is  riot  entitled  to  a  commission  on 
prize  money  paid,  by  agreement  of  the  parties,  into  the  registry  of  the  court  instead 
of  to  an  assistant  treasurer  of  the  United  States  as  provided  by  statute."'  A  clerk 
is  entitled  to  the  allowance  of  a  proper  fee  for  a  service  performed  under  an  .order 
of  the  court,"^  but  not  otherwise." 

§  3.  Liability  on  bond.'^ — ^In  an  action  on  the  bond  of  a  clerk  of  court  to 
enforce  liability  for  moneys  appropriated  by  him,  it  must  be  shown  that  the  moneys 
came  into  his  hands  as  clerk  and  that  failure  to  account  for  the  same  was  a  breach 
of  official  duty.™  Hence,  there  is  no  liability  on  his  bond  for  money  paid  aa  com- 
pensation for  unofficial  acts  directed  by  the  court,  whether  or  not  the  court  had 
authority  to  direct  such  acts.'^  There  is  a  liability  for  all  fees  or  moneys  which  he 
is  directed  by  law  to  receive  and  account  for."*  Where  there  has  been  a  breach  of 
official  duty  by  a  clerk  of  a  federal  court,  resulting  in  substantial  injury,  suit  may 
be  brought  on  the  clerk's  bond  in  the  name  of  the  United  States,  to  the  use  of  the 
party  injured."  Where  such  action  is  for  failure  to  issue  summons,  complainant 
must  show  a  good  cause  of  action  against  those  whom  he  sought  to  sue,  and  also 
more  than  nominal  damages."*    The  ordinary  in  Georgia  is  both  judge  and  clerk 


48.  state  v.   Scow  [Minn.]   100  N.  W.  382. 

49.  See   1  Curr.  L.   532. 

50.  Cost  of  printing  forms  In  bankruptcy 
proceedings  under  direction  of  judge  for 
use  of  referees,  so  far  as  necessary,  were 
proper  "office  expenses."  U.  S.  v.  Mason  [C. 
C.  A.]   129  P.  742. 

51.  Eev.  St.  §  995  (U.  S.  Comp.  St.  1901, 
p.  711).  Curtice  v.  Crawford  County  Bank, 
124  F.    919. 

52.  Thornton  v.  Insurance  Cos.,  125  P.  250. 

53.  Rule  31,   §  7;  Page's  Bules,  p.   169. 

54.  65.  Thornton  v.  Insurance  Cos.,  125  P. 
250.     ■ 

56.     The  Adula,  127  P.  849. 

67.  Issuing  subpoenas.  Services  In  con- 
nection with  affidavits  of  defendants  In  crim- 
inal cases  of  inability  to  pay  costs  [U.  S. 
Rev.  St.  §§  828,  878  (25  Stat.  655)].  U.  S.  v. 
Jones,  193  U.  S.  528,  24  S.  Ct.  561.  Charges 
for  transcript  of  record  on  writ  of  error,  or- 
dered by  court  on  behalf  of  an  indigent 
criminal  defendant.  Administering  oaths 
and  affixing  jurats.  Id.  A  clerk  of  the  cir- 
cuit court  Is  entitled  to  charge  15  cents  per 
folio  of  100  words  for  making  up  and  certify- 
ing a  record  and  return  to  the  court  of  ap- 
peals in  response  to  a  writ  of  error.  Thorn- 
ton V.  Insurance  Cos.,   125   P.   250. 

58.  Furnishing  certificates  to  copies  and 
copies  of  orders.  Administering  oaths  and 
affixing  jurats  to  accounts  of  United  States 


marshals.  U.  S.  t.  Jones,  193  U.  S.  528,  24 
S.  Ct.  561.  Charges  for  administering  oaths 
on  the  voir  dire  of  grand  and  petit  jurors 
cannot  be  Justified  under  U.  S.  Eev.  St.  i 
828.     Id. 

59.  See   1   Curr.  L.   533. 

60.  State  V.  Plynn,  161  Ind.  554,  69  N.  B. 
159. 

61.  Not  liable  for  money  paid  for  prepara- 
tion of  hand-bar  dockets  for  printing,  for 
use  of  bench  and  bar.  State  v.  Plynn,  161 
Ind.  554,  69  N.  B.  159;  State  v.  Shutts,  161  Ind. 
590,  69  N.  B.  397.  No  liability  on  bond  for 
compensation  paid  him  by  board  of  commis- 
sioners for  reproducing  a  public  record. 
State  V.  Shutts,  161  Ind.  590,   69  N.  E.  397. 

62.  Sheriff's  fees  in  actions  must  be  paid 
either  to  the  sheriff  or  his  successor  or  the 
county.  State  v.  Plynn,  161  Ind.  554,  69  N. 
B.  159.  Under  Texas  laws,  fees  paid  to  the 
clerk  for  making  new  Indexes  to  records, 
are  official  fees  for  which  he  Is  required  to 
account  to  the  county  [Rev.  St.  1895,  art. 
1143,  and  Gammels'  Laws,  vol.  10,  p.  1446]. 
Tarrant  County  v.  Butler  [Tex.  Civ.  App.] 
80  S.  W.  656.  County  clerk  in  Indiana  may 
retain  per  diem  for  attending  sessions  of 
court.  State  v.  Plynn,  161  Ind.  554,  69  N.  B. 
159;  State  v.  Shutts,  161  Ind.  554,  69  N.  B. 
397. 

63.  U.  S.  v.  Bell,  127  P.  1002. 

64.  A  mere  claim  for  the  amount  for  which 


3  Cur.  Law. 


COLLEGES  AND  ACADEMIES. 


r05' 


of  the  court  of  ordinary,  and  is  liable  on  his  official  bond  for  ministerial  but  not 
for  judicial  acts.'" 

C0LI.EOES  AND  ACADEIiIIES.s* 

The  fact  that  an  institution  is  authorized  to  take  and  hold  land'^  does  not 
render  it  a  corporation  for  pecuniary  benefit.^*  Where  a  college  locates  in  a  certain 
place  in  consideration  of  endowments  contributed  by  the  citizens,  it  cannot  subse- 
quently remove  if  special  injury  would  result  to  the  subscribers.""  There  is  no  consti- 
tutional limitation  which  restrains  a  legislature  from  establishing  a  college  to  pro- 
mote substantial  classes.^' 

The  statute  creating  the  University  of  Louisiana  did  not  incorporate  into  that 
constitution  the  corporation  known  as  the  "Paculty  of  the  Medical  College  of  Louisi- 
ana," but  only  the  school  itself,'^  and  the  corporation  was  ipso  facto  dissolved 
thereby.'^  The  State  University  of  Nebraska  is  a  state  institution  and  its  board  of 
regents  an  agent  of  the  state,"  as  is  the  North  Dakota  State  Normal  School;^*  there- 
fore mandamus  will  not  lie  to  compel  them  to  issue  certificates  for  salaries  to  profes- 
sors.'" 

The  legislature  may  control  the  property  of  educational  institutions  which 
constitute  a  part  of  the  state  educational  system.'"  A  note  and  mortgage  running 
to  Creighton  University,  trustee  for  Creighton  College,  is  enforceable,  though 
Creighton  College  is  not  incorporated."  The  state  board  of  agriculture  has  power 
to  employ  a  professor  in  the  state  agricultural  college  on  contract  for  a  reasonable 
term.'* 

A  student  who  has  been  wrongfully  expelled,  without  notice,  is  entitled  to  man- 
damus to  compel  his  restoration,  whether  the  school  be  organized  for  profit  or  not.'° 
An  action  at  law  would  not  furnish  adequate  relief.*' 


he  sought  to  hold  defendants  In  the  desired 
action  is  not  enough.  U.  S.  v.  Bell,  127  F. 
1002. 

65.  Additional  ministerial  duties  imposed 
by  statute.  State  v.  Henderson  [Ga.]  48  S. 
B.  334. 

66.  Exemption  from  taxation  Is  treated  in 
Taxes,   2  Curr.   L.  1786. 

67.  Under  Its  charter  of  1810,  Columbia 
College  is  empowered  to  take  and  hold  realty 
of  the  value  therein  mentioned,  exclusive  of 
the  value  of  realty  it  was  entitled  to  hold 
under  the  charter  to  King's  College.  Land 
acquired  prior  to  1810;  land  acquired  under 
special  acts.  Daws  1790,  c.  38;  Laws  1802,  c. 
105;  Laws  1857,  c.  132;  Laws  1860,  c.  51,  and 
mortgages  not  included.  Phoenix  v.  Trus- 
tees of  Columbia  College,  87  App.  Div.  438, 
84  N.  Y.  S.  897.  The  University  of  Wash- 
ington is  not  precluded  by  its  enabling  act  to 
participate  in  a  grant  of  land  for  charitable, 
educational  and  penal  Institutions.  25  Stat. 
680  grants  land  to  the  state  for  a  university. 
25  Stat.  681  grants  land  for  charitable,  edu- 
cation^il,  and  penal  institutions.  State  v. 
Callvert,  34  "Wash.  58,  74  P.  1018. 

68.  McLeod  v.  Lincoln  Medical  College 
(Neb.)   96  N.  W.  285. 

69.  P.  L.  1360.  Packard  v.  Tlilel  College, 
207  Pa.  280,  56  A.  869.  Where  the  act  of 
incorporation  provides  that  a  college  shall 
be  "permanently"  located  at  a  place  to  be 
determined   by   the   trustees,    one    who   con- 

3  Curr.  Law — 45. 


tributed  funds  after  the  location  was  made 
may  enjoin  removal.     Id.  [Pa.]  58  A.  670. 

70.  Agriculture.  Trustees  of  Rutgers  Col- 
lege v.  Morgan  [N.  J.  Law]  57  A.  250.  Art. 
4,  §  7,  State  Const,  prohibits  legislature  from 
appropriating  school  fund  to  any  free  public 
school  to  which  all  children  are  not  admitted. 
Id. 

71,  72.  Succession  of  Hutchinson,  112  La. 
656,   36   So.    639. 

73.  Von  Forel  v.  State  [Neb.]  96  N.  W. 
648,  following  State  v.  Moore,  46  Neb.  379,  64 
N.  W.  975. 

74.  Laws  1903,  c.  49,  authorizing  Issuance 
of  bonds  to  "build"  a  school,  and  providing 
for  repayment  out  of  revenues  dedicated  to 
"support"  of  the  school,  is  void.  State  v_ 
McMillan   [N.  D.]   96  N.  W.  310. 

75.  Ministerial  act.  Von  Forel  v.  State- 
[Neb.]    96  N.  W.   648. 

76.  Authorize  a  lease  of  property  of  an 
academy  which  was  created  by  the  state  ana 
not  by  private  effort.  Trustees  of  Carrick 
Academy  v.  Clark  [Tenn.]    80  S.  W.  64. 

77.  Donee  sufficiently  definite.  Goddard  v. 
Clarke   [Neb.]   96  N.  W.   360. 

78.  One  year  is  a  reasonable  term.  State 
Board  of  Agriculture  v.  Meyers  [Colo.  App.] 
77  P.   372. 

79.  Night  law  student.  Baltimore  Uni- 
versity v.  Colton  [Md.]    57  A.   14. 

80.  Baltimore  University  v.  Colton  [Md.] 
67   A.   14. 
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COMBINATIONS  AND  MONOPOLIES  §  1.        3  Cur.  Law. 


COMBINATIOITS  AUD  SEONOFOLIES. 


S  1.     Combinations  Violative  of  tlie  Federal  §  3.     Grants   ot  PriTilegres  b7   Statute,   Or> 

Anti-Trust  Act  (706).  dlnance    and    Contracts    with    MnnidpaUties 

§  2.     Combinations  Violative  of  State  AntI-  Tending  to  Create  Monopolies   (710). 
Trust  Acts  and  of  tlie  Common  La-rr  (708). 

§  1.  Combinations  violative  of  the  Federal  anti-trvst  act.'^ — ^Under  its  pow- 
er to  regulate  commerce  among  the  several  states  and  with  foreign  nations,  congress 
has  power  to  establish  rules  by  which  interstate  and  international  commerce  shall 
be  governed,  and  by  the  anti-trust  act  has  prescribed  the  rule  of  free  competition 
among  those  engaged  in  such  commerce.*"  The  act  is  not  at  all  new  in  trade  and 
commerce,  since  when  congress  declared  contracts,  combinations,  and  conspiracies 
in  restraint  of  trade  or  commerce  to  be  illegal,  it  did  nothing  more  than  apply  to 
interstate  commerce  a  rule  that  had  long  been  applied  by  the  several  states  when 
dealing  with  combinations  that  were  in  restraint  of  their  domestic  commerce." 
Although  the  act  has  no  reference  to  the  mere  manufacture  or  production  of  arti- 
cles or  commodities  within  the  limits  of  the  several  states,**  it  embraces  and  de- 
clares to  be  illegal  every  contract,  combination  or  conspiracy  in  whatever  form,  of 
whatever  nature,  and  whoever  may  be  parties  to  it,  which  directly  or  necessarily 
operates  in  restraint  of  trade  or  eoromerce  among  the  several  states  or  with  foreign 
nations.*"  A  combination,  however,  which  promotes,  or  but  incidentally  or  indi- 
rectly restricts,  competition,  while  its  main  purpose  and  chief  effect  are  to  foster 
the  trade  and  to  increase  the  business  of  those  who  make  and  operate  it,  is  not  a 
contract,  combination  or  conspiracy  in  restraint  of  trade  within  the  true  interpre- 
tation of  the  act,  and  is  not  subject  to  its  denunciation.**  The  natural  effect  of 
competition  is  to  increase  commerce,  and  an  agreement  whose  direct  effect  is  to 
prevent  this  play  of  competition  restrains  instead  of  promotes  trade  and  com- 
merce.*^ Whence  restraint  of  trade  is  not  dependent  upon  any  consideration  of 
reasonableness  or  unreasonableness,  in  the  combination  averred.  The  Federal 
statute  looks  solely  to  competition  and  to  the  giving  of  competition  full  play,  by 
making  illegal  any  effort  at  restriction  upon  competition.** 

Eailroad  carriers  engaged  in  interstate  or  international  trade  or  commerce  are 
embraced  by  the  act,*^  and  every  combination  or  conspirary  which  would  extinguish 
competition  between  otherwise  competing  railroads  engaged  in  interstate  trade  or 
commerce  and  which  would  in  that  way  restrain  such  trade  or  commerce  is  made 
illegal.""  Whence  the  establishing  of  a  holding  corporation  and  the  transfer  there- 
to of  the  stock  of  railroad  companies  owning  competing  lines  is  in  violation  there- 
of." 

Combinations  even  among  private  manufacturers  or  dealers  whereby  interstate 
or  international  commerce  is  restrained  are  equally  embraced  by  the  act,"-  but  a 


81.  See  1  Curr.  L.   535. 

82.  Act  July  2,  1890,  c.  647  (26  Stat.  209). 
Northern  Securities  Co.  v.  U.  S.,  193  U.  S. 
197,  24  S.  Ct.  436.  The  constitutional  guaran- 
tee' of  liberty  of  contract  does  not  prevent 
congress  from  prescribing  the  rule  of  free 
competition  for  those  engaged  in  interstate 
and  international  commerce.     Id. 

83.  Northern  Securities  Co.  v.  U.  S.,  193  U. 
S.    197,   24   S.   Ct.   436. 

84.  Northern  Securities  Co.  v.  U.  S.,  193 
U  S.  197,  24  S.  Ct.  436;  Eobinson  v.  Suburban 
Brick  Co.  [C.  C.  A.]  127  F.  804. 

85.  Northern  Securities  Co.  v.  U.  S.,  193 
U  S  197,  24  S.  Ct.  436;  Phillips  v.  lola  Port- 
land Cement  Co.  [C.  C.  A.]  125  F.  593;  Whlt- 
■well  V.  Continental  Tobacco  Co.  [C.  C.  A.] 
125  F.   454,   citing  many  cases. 


86.  Whitwell  v.  Continental  Tobacco  Co. 
rc.  C.  A.]  125  F.  458,  citing  many  cases; 
Phillips  V.  lola  Portland  Cement  Co.  [C.  C. 
A.]  125  P.  593. 

87.  Northern  Securities  Co.  v.  U.  S.,  193 
U.  S.  197,  24  S.  Ct.  436. 

88.  U.  S.  V.  Swift  &  Co.,  122  P.  529;  North- 
ern Securities  Co.  v.  U.  S.,  193  U.  S.  197,  24  S. 
Ct.    436. 

89.  Northern  Securities  Co.  v.  U.  S.,  193 
U.  S.197,  24  S.  Ct.  436;  State  v.  Northern  Se- 
curities Co.,  123  F.  692. 

90.  91.  Northern  Securities  Co.  v.  U.  S.,  193 
U.  S.  197,  24  S.  Ct.  436. 

92.  Northern  Securities  Co.  v.  U.  S..  193 
U.  S.  197,  24  S.  Ct.  436.  An  agreement  of 
packing  companies  to  refrain  from  bidding 
against  each  other  in  the  purchase  of  cattle, 
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combination  by  the  o-wners  of  patents  on  machines  adapted  to  a  similar  purpose, 
to  control  the  business,  is  not  illegal,  the  very  object  of  the  patent  laws  being  to 
create  a  monopoly."*  In  determining  whether  or  not  a  combination  is  in  violation 
of  the  Federal  anti-trust  law,  as  in  restraint  of  interstate  commerce,  the  true  in- 
quiry is  whether  it  tends  directly  to  appreciably  restrain  interstate  trade ;  if  it  does, 
it  is  within  the  statute;"*  nor  does  the  anti-trust  act  of  July  2,  1890,  extend  to  con- 
tracts which  may  incidentally  or  in  some  remote  way  come  into  relation  with,  or 
become  the  source  of  interstate  commerce."^  There  is  a  clear  distinction  between 
the  aggregation  of  properties  by  purchase  when  the  seller  no  longer  retains  an  in- 
terest in  the  property,  and  a  combination  of  owners  and  properties  under  one  man- 
agement, where  each  owner's  interest  is  continued  in  the  combination."* 


and  to  bid  up  prices  temporarily  to  stimulate 
shipments,  intending  to  cease  from  bidding 
when  shipments  have  arrived,  is  an  unlawful 
combination  under  the  Sherman  act.  U.  S.  v. 
Swift  &  Co.,  122  P.  529.  A  combination  of 
tile,  mantel  and  grate  manufacturers  a,nd 
dealers  residing  in  several  states,  to  deprive 
supply  dealers  not  members  of  the  associa- 
tion, Is  within  the  statute.  Montague  &  Co. 
V.  Lowry,  193  U.  S.  38,  24  S.  Ct.  307.  The  re- 
striction of  its  own  trade  by  a  corporation  to 
those  dealers  who  will  buy  only  of  it  Is  not 
violative  of  the  act.'  Whltwell  v.  Continental 
Tobacco  Co.  [C.  C.  A.]  125  F.  454.  A  eon- 
tract  of  sale  by  a  manufacturer  to  a  jobber 
of  some  of  its  product  to  be  shipped  across 
the  state  line  to  the  Jobber,  under  an  agree- 
ment that  the  jobber  will  not  resell  to  par- 
ties outside  the  state.  Is  not  violative  of  the 
law.  Phillips  V.  lola  Portland  Cement  Co. 
[C.  C.  A.]   125  F.   693. 

93.  U.  S.  Consol.  Seeded  Raisin  Co.  v. 
Griffin  [C.  C.  A.]    126  F.   364. 

S4.  A  combination  between  all  the  lumber 
manufacturers  of  a  city  to  raise  and  main- 
tain the  price  to  local  consumers,  and  to 
refuse  to  sell  to  consumers  who  purchase  any 
part  of  their  supplies  from  outside  mills, 
some  of  such  mills  being  in  another  state,  is 
within  the  act.  Ellis  v.  Paulsen  &  Co.  [C. 
C.  A.]  131  F.  182.  It  is  immaterial  that  such 
is  not  its  ultimate  object,  nor  Is  it  material 
to  ascertain  what  proportion  the  resulting 
restraint  of  interstate  commerce  bears  to 
other  results.  Id.  A  city  ordinance  requir- 
ing the  use  of  Trinidad  lake  asphalt  for  pav- 
ing does  not  violate  the  provisions  of  such 
instruments,  because  this  particular  kind  of 
asphalt  is  a  product  of  a  foreign  country, 
and  there  are  deposits  in  several  of  the  Unit- 
ed States  from  which  suitable  asphalt  can  be 
had.  Field  v.  Barber  Asphalt  Pav.  Co.,  194 
U.  S.  618,  24  S.  Ct.  784.  An  agreement  be- 
tween carriers  to  pay  a  percentage  of  all 
freights  earned  to  competitors,  no  provision 
being  made  as  to  maintaining  rates  or  pre- 
venting competition,  no  prices  being  fixed 
and  dealings  not  being  confined  to  any  com- 
bination of  persons,  does  not  violate  o.  647, 
26  Stat.  209.  Ceballos  v.  Munson  S.  S.  Line, 
93  App.  Div.  593,  87  N.  Y.  S.  811. 

NOTE.  Test  of  an  Illegal  trust;  To  form 
an  illegal  trust,  it  is  not  necessary  that  a 
pure  monopoly  be  effected.  The  test  is 
whether  the  contract  or  combination  in  its 
apparent  purpose  and  natural  consequence 
places  such  a  restriction  upon  competition  as 
tends  to  create  a  monopoly.  Addyston  P.  & 
S.  Co.  v.  U.  S.,  175  U.  S.  211,  20  S.  Ct.  96;  Tex. 
Standard  OH  Co.  v.  Adoue,  83  Tex.  650,  19  S, 


W.  274,  29  Am.  St.  Rep.  690.  In  this  last  case 
It  was  said  that  "the  agreement  may  be  Il- 
legal if  the  natural  or  necessary  consequen- 
ces of  its  operation  are  to  prevent  competi- 
tion and  create  fictitious  prices,  independent 
of  the  law  of  demand  and  supply,  and  to  such 
an  extent  as  to  injuriously  affect  the  inter- 
ests of  the  public,  or  the  interests  of  any 
.particular  class  of  citizens  who  may  be  es- 
pecially interested,  either  as  producers  or 
consumers,  in  the  articles  or  staples  which 
are  the  subject  of  the  restrictions  imposed 
by  the  contract."  It  is  not  the  mere  sale  of 
the  right  to  compete  in  a  particular  busi- 
ness or  calling  which  is  invalid,  for  such  an 
agreement  may  be  entered  into  if  the  rights 
of  the  public  are  not  affected.  Cowan  v. 
Fairbrother,  118  N.  C.  406,  24  S.  E.  212,  54 
Am.  St.  Rep.  733.  It  is  the  tendency  to  cre- 
ate a  monopoly  that  renders  the  agreement 
void,  and  makes  an  illegal  trust  out  of  a 
combination.  Fishburn  v.  Chicago,  171  111. 
338,  49  N.  E.  532,  63  Am.  St.  Rep.  236.  The 
mere  consolidation  of  firms  for  the  purpose 
of  reducing  competition  between  them  is  not 
in  itself  illegal.  Oakdale  Mfg.  Co.  v.  Garst. 
18  R.  I.  484.  28  A.  97S,  49  Am.  St.  Rep.  784; 
Cohen  v.  Berlin  &  J.  Envelope  Co.,  38  App. 
Div.  499,  56  N.  T.  S.  588.  But  this  rule 
should  not  be  carried  to  such  an  extent  as 
to  require  the  courts  to  assume  to  say  how 
much  competition  is  desirable,  as  has  been 
attempted  in  some  oases.  Leslie  v.  Lorillard 
110  N.  Y.  519,  18  N.  E.  363.  The  reason  for 
this  rule  is  pointed  out  In  U.  S.  v.  Addyston 
P.  &  S.  Co.  [C.  C.  A.]  85  F.  271,  it  there  being 
said  that  "the  manifest  danger  In  the  admin- 
istration of  justice  according  to  so  shifting, 
vague,  and  indeterminate  a  standard  would 
seem  to  be  a  strong  reason  against  adopt- 
ing it." — From  note  to  Harding  v.  American 
Glucose  Co.,   74  Am.  St.   Rep.   189,  240. 

95.  26  Stat.  209,  c.  647.  Davis  v.  Booth 
&  Co.  [C.  C.  A.]  131  F.  31.  There  is  no  ob- 
jection to  the  enforcement  of  a  contract  in 
the  consideration  and  performance  of  which 
nothing  illegal  inheres,  that  it  may  inci- 
dentally aid  one  of  the  parties  in  evading  or 
violating  the  anti-trust  act.  Ingraham  v. 
Nat.  Salt  Co.  [C.  C.  A.]   130  F.   676. 

9«.  Davis  V.  Booth  &  Co.  [C.  C.  A.]  131  F. 
31.  An  agreement  ancillary  to  a  sale  of  a 
corporation's  business,  by  which  the  stock- 
holders who  received  the  purchase  price 
agreed  that  they  would  not  either  directly 
or  indirectly  engage  In  the  same  business 
within  certain  distinct  limits  for  a  period  of 
10  years,  is  not  void  as  against  public  pol- 
icy nor  as  an  unreasonable  restraint  of  com- 
petition in  trade  at  common  law.     Id. 
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A  municipal  corporation  engaged  in  operating  water,  electric  lighting  or  sim- 
ilar plants  from  which  revenue  derived  is  as  to  such  matters  a  business  corporation, 
and  may  maintain  suit  under  the  anti-trust  statute  for  injury  to  its  business,'' 
and  every  member  of  the  illegal  combination  is  liable  for  the  damages,  and  the 
fact  that  the  plaintiff  had  no  contractual  relations  with  defendant  is  immaterial."' 

§  3.  Combinations  violative  of  state  anti-trust  acts  and  of  the  common  law.^* 
— Contracts  intended  to  restrain  trade,  as  by  stifling  competition  or  monopolizing 
business,  are  void  and  unenforceable  by  statute  in  most  states  and  by  the  common 
law.*  At  the  common  law  and  under  those  statutes  which  are  merely  declaratory 
of  it,  an  exception  is  made  in  favor  of  agreements  not  to  engage  in  a  particular 
business  for  a  limited  time  in  a  certain  place  or  district.  Such  agreements  are 
most  frequently  met  with  as  covenants  in  contracts  of  sale  of  business  and  good 
will,''  and  a  contract  restraining  the  prosecution  of  a  certain  business  is  valid  in 
South  Dakota  only  when  made  in  connection  with  the  sale  of  the  good  will  of  a 
business.* 

A  city's  contract  for  lights  for  a  stated  period  within  its  power  to  make  is  not 
invalid  by  reason  of  exclusiveness,  since  exclusiveness  is  natural  to  such  contracts.* 

An  association  which  by  assessing  fines  against  its  members  compels  them  to 
cease  business  relations  with  another  to  his  injury  is  liable  to  him  for  the  damage 
caused." 

In  several  states  statutes  of  more  or. less  recent  date,  called  anti-trust  laws, 
have  been  enacted  in  most  eases  punishing  acts  that  were  merely  invalid  under  the 
common  law  or  prior  statutes,  and  enlarging  the  powers  of  the  courts  to  prevent 


97,  98.  City  of  Atlanta  V.  Chattanooga  F. 
&  Pipe  "Works   [C.  C.  A.]    127  F.  23. 

NOTE].  Wbat  are  not  defenses  to  an  Illegal 
trust  I  It  is  no  defense  to  an  illegal  trust 
to  say  that  its  monopoly  has  in  fact  resulted 
in  the  reduction  of  the  price  of  the  commod- 
ity. Richardson  v.  Buhl,  77  Mich.  632,  43  N. 
W.  1102;  State  v.  Standard  Oil  Co.,  49  Ohio 
St.  137,  30  N.  E.  279,  34  Am.  St.  Rep.  541; 
People  V.  Milk  Bxoh.,  145  N.  T.  267,  39  N.  E. 
1062,  45  Am.  St.  Rep.  609.  The  anti-trust 
laws  equally  discredit  such  defense.  San  An- 
tonio Gas  Go.  V.  State,  22  Tex.  Civ.  App.  118, 
54  S.  W.  289.  Again  it  is  no  defense  that  a 
complete  monopoly  has  not  been  established. 
U.  S.  V.  E.  C.  Knight  Co.,  156  U.  S.  1,  15  S. 
Ct.  249;  Addyston  P.  &  S.  Go.  v.  U.  S.,  175  U. 
S.  211,  20  S.  Ct.  96,  affirming  85  F.  271.  Nor  is 
it  a  defense  that  the  public  is  not  injured  by 
the  agreement.  Anheuser-Busch  Brew.  Ass'n 
V.  Houck  [Tex.  Civ.  App.]  27  S.  W.  692;  Cent. 
Ohio  Salt  Co.  v.  Guthrie,  35  Ohio  St.  666; 
State  V.  Portlatfd  Natural  Gas  Co.,  153  Ind. 
483,  63  N.  B.  1089;  Anderson  v.  Jett,  89  Ky. 
375,  12  S.  W.  670;  Judd  v.  Harrington,  139  N. 
T.  105,  34  N.  E.  790.  Though  some  of  the 
courts  seem  to  have  gone  astray  on  this 
proposition.  See  Cent.  Shade  Roller  Co.  v. 
Cushman,  143  Mass.  353,  9  N.  E.  629;  Raffer- 
ty  V.  Buffalo  City  Gas  Co.,  37  App.  Div.  618, 
56  N.  T.  S.  288. — From  note  to  Harding  v. 
American  Glucose  Co.,  74  Am.  St.  Rep.  189, 
271. 

99.     See  1  Curr.  L.  536. 

1.  Detroit  Salt  Co.  v.  Nat.  Salt  Co.  [Mich.] 
96  N.  W.  1;  State  v.  Continental  Tobacco  Co., 
177  Mo.  1,  75  S.  W.  737;  Booth  &  Co.  v.  Da- 
vis 127  F.  875;  Troy  Buggy  Works  Co.  v. 
Fife  [Tex.  Civ.  App.]  74  S.  W.  956;  Simmons 
V.  Terry  [Tex.  Civ.  App.]  79  S.  W.  1103.  Two 
newspapers  agreeing  to  bid  maximum  price 
for  county  printing  and  divide  fee.  Division 
refused   enforcement.      Pendleton    v.    Asbury 


[Mo.  App.]  78  S.  W.  661.  The  sale  and 
transfer  by  a  corporation  of  its  property  and 
good  will  to  another  corporation,  such  sale 
being  within  Its  powers,  cannot  be  repudiat- 
ed on  the  ground  that  the  purchaser  acquired 
the  property  for  the  purpose  of  obtaining  a 
monopoly  of  the  business  and  in  pursuance  of 
an  illegal  combination  in  restraint  of  trade. 
Metcalf  V.  Amerioai)  School  Furniture  Co., 
122  F.  116.  Cf.  McGlnniss  v.  Boston  &  M. 
Consol.  C.  &  S.  Min.  Co.  [Mont.]  75  P.  89. 
Suit  on  a  contract  to  sell  the  output  of  a 
factory  at  5  per  cent,  less  than  the  prices 
quoted  by  another  manufacturer  cannot  be 
met  by  an  averment  that  the  methods  of  the 
other  manufacturer  are  unfair,  and  that  the 
prices  quoted  by  him  are  less  than  the  cost 
of  manufacture.  Matthews  Glass  Co.  v.  Burk 
[Ind.]  70  N.  B.  371.  The  rules  of  a  cemetery 
association  giving  its  superintendent  a  prac- 
tical monopoly  of  the  opening  of  graves  in 
the  cemetery  are  not  in  restraint  of  trade. 
Roanoke  Cemetery  Co.  v.  Goodwin,  101  Va. 
605,  44  S.  B.  769.  The  fact  that  a  ferry  com- 
pany is  engaged  in  an  Illegal  pool  and  com- 
bination is  no  defense  to  an  action  by  it  to 
enjoin  trespass  on  its  lands.  Wilson  v.  Sul- 
livan,  25  Ky.  L.  R.  1110,  77  S.  W.  193. 

2.  A  covenant  In  a  contract  by  which 
the  owners  of  manufactories  conveyed  them 
to  a  corporation  in  exchange  for  its  stock, 
binding  the  sellers  not  to  engage  in  the  same 
business  within  a  radius  of  50  miles  for  ten 
years.  Is  valid.  Robinson  v.  Suburban  Brick 
Co.  [C.  C.  A.]  127  F.  804;  Booth  &  Co.  v.  Da- 
vis, 127  F.  876.  See,  also.  Contracts,  1  Curr. 
L.  648. 

3.  Civ.  Code,  §  1277.  Prescott  v.  Bidwell 
[S.  D.]   99  N.  W.  93. 

4.  Davenport  Gas  &  Blec.  Co.  v.  Davenport 
[Iowa]  98  N.  W.  892. 

5.  Martell  v.  White  [Mass.]   69  N.  E.  1085. 


3  Cur.  Law.        COMBINATIONS  AND  MONOPOLIES  §  2. 
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the  forming  of  combinations  and  monopolies  and  prevent  their  operation  when 
formed.  Cases  founded  on  such  enactments  are  discussed  below."  A  contract  by 
a  telephone  company  with  a  customer,  to  put  in  a  telephone  on  condition  that  the 
customer  will  not  use  another  system,  is  void  because  of  its  tendency  to  stifle  com- 
petition and  create  a  monopoly.'  That  unincorporated  associations  tod  individ- 
uals are  absolutely  prohibited  from  engaging  in  the  building  and  loan  business 
does  not  create  a  monopoly  so  long  as  the  business  is  open  to  all  corporations  com- 
plying with  reasonable  statutory  regulations.*  A  contract  for  the  sale  of  a  busi- 
ness, the  seller  not  retaining  any  interest  in  the  property,  is  not  void  under  state 
statutes."  A  monopoly  in  order  to  be  illegal  must  restrain  one  from  the  free  pur- 
suit of  his  lawful  business.^"  The  test  as  to  the  illegality  of  a  combination  is  its 
tendency  to  endanger  the  public  by  controlling  prices,  limiting  production  and  sup- 
pressing competition  so  as  to  restrain  trade  and  create  a  monopoly.^^  Allegations 
as  to  a  combination  to  regulate  and  control  the  quantity  and  price  of  supplies  to 
the  damage  of  plaintifE  are  good  at  common  law,  without  regard  to  the  constitu- 
tionality of  Valentine  anti-trust  act  (Ohio).^"  A  corporation  accumulating,  in 
the  course  of  its  principal  business,  a  by-product  in  which  it  does  not  deal,  may 
lawfully  agree  to  sell  its  entire  output  of  such  by-product  to  another  company.^' 


6.  The  purchase  by  one  manufacturing 
corporation  of  the  plant  and  business  of  an- 
other In  the  Same  business  Is  not  within  the 
statute  in  Missouri  [Sess.  Acts  1897,  p.  208, 
§  1].  State  V.  Continental  Tobacco  Co.,  177 
Mo.  1,  75  S.  W.  737.  An  agreement  by  a 
publisher's  association,  ostensibly  to  main- 
tain the  price  of  copyrighted  books,  but  ef- 
fected by  excluding  dealers  who  undersell, 
from  the  sale  of  books  of  all  kinds,  copy- 
righted or  not.  Is  Invalid  and  contrary  to  the 
anti-trust  act  of  New  York  [Laws  1899,  p. 
1514,  c.  690].  Straus  V.  American  Publishers' 
Ass'n,  177  N.  T.  473,  69  N.  B.  1107;  Id.,  85 
App.  Div.  446,  83  N.  T.  S.  271.  And  measures 
taken  by  the  association  to  enforce  the 
agreement  will  be  enjoined.  Id.,  92  App. 
Div.  350,  86  N.  T.  S.  1091.  The  anti-trust  law 
of  Minnesota  is  in  substantially  the  same 
language  as  the  Sherman  anti-trust  law,  and 
in  the  Federal  court  receiv.es  a  similar  con- 
struction [Minn.  Daws  1899,  p.  487,  o.  359; 
Act  July  2,  1890,  c.  467  (26  Stat.  209)].  State 
of  Minn.  v.  Northern  Securities  Co.,  123  F. 
692.  The  Federal  and  Minnesota  anti-trust 
acts  apply  to  railroads,  and  any  contract  or 
arran.gement  between  railroad  companies 
for  the  purpose  and  having  the  effect  of 
preventing  competition  by  fixing  rates  to  be 
maintained  by  the  parties,  is  In  violation  of 
their  provisions;  but  contracts  or  combina- 
tions which  do  not  directly  and  necessarily 
affect  transportation  or  rates  therefor  are 
not  in  restraint  of  trade  or  commerce,  nor 
within  the  statute,  even  though  they  may 
remotely  and  Indirectly  appear  to  have  some 
probable  effect  In  that  direction.  State  of 
Minn.  V.  Northern  Securities  Co.,  123  F.  692. 
Cf.  Northern  Securities  Co.  v.  U.  S.,  193  U. 
S.  197,  24  S.  Ct.  436.  Refusal  to  supply  oars 
to  be  loaded  with  coal  on  the  railroad's  own 
tracks,  and  furnishing  them  to  be  loaded  on 
the  tracks  of  miners  who  have  provided 
themselves  with  private  spur  tracks,  is  not 
an  undue  preference  under  the  Arkansas 
statute.  Harp  v.  Choctaw,  etc.,  R.  Co.  [C. 
C.  A.]  125  F.  445.  The  Michigan  act  of 
1899  Is  prospective  in  Its  operation  only  and 


does  hot  affect  a  contract  made  prior  to  Its 
enactment  which  was  valid  when  made 
[Laws  1899,  p.  409,  No.  255].  Booth  &  Co. 
V.  Davis,  127  F.  875.  The  anti-trust  law  of 
Texas  of  1899  is  constitutional  against  the 
objection  that  It  imposes  excessive  fines  and 
that  It  compels  a  witness  to  incriminate  him- 
self, the  latter  provision  being  separate 
from  the  body  of  the  act  [Acts  1899,  p.  251, 
c.  146].  State  v.  Laredo  Ice  Co.,  96  Tex. 
461,  73  S.  W.  951.  Under  the  anti-trust  law 
of  1899  in  Texas,  a  contract  by  a  manufac- 
turer with  a  dealer  not  to  sell  any  of  his 
product  to  another  In  certain  cities  Is  void. 
Troy  Buggy  Works  Co.  v.  Fife  [Tex.  Civ. 
App.]  74  S.  W.  956;  Simmons  &  Co.  v.  Terry 
[Tex.  Civ.  App.]  79  S.  W.  1103. 

Notei  A  "corner"  when  accomplished  by 
confederation,  to  raise  or  depress  prices  and 
operate  on  the  market.  Is  a  conspiracy.  If  the 
means  be  unlawful.  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co,  68  Pa.  173;  People  v.  Mel- 
vln,  2  Wheeler  Cr.  Cas.  262. — From  note  to 
People  V.  North  River  Sugar  Refining  Co.  [N. 
T.]   2  L.  R.  A.  33. 

7.  Gwynn  v.  Citizens'  Tel.  Co.  [S.  C]  48 
S.    B.    460. 

8.  Brady  v.  Mattern  [Iowa]  100  N.  W. 
358. 

9.  Construing  Law  of  Michigan  [3  How. 
Ann.  St.  §  9354]].  Davis  v.  Booth  &  Co.  [C. 
C.   A.]    131   F.   31. 

10.  A  carrier  may  make  a  regulation  giv- 
ing one  individual  the  exclusive  right  to  so- 
licit on  its  trains  the  transfer  business  of  its 
passengers.  Lewis  v.  Weatherford,  etc.,  R. 
Co.  [Tex.  Civ.  App.]   81  S.  W.  111. 

11.  Needles  v.  Bishop  &  Babcock  Co.,  2 
Ohio  N.  P.  [N.  S.]  77.  To  render  a  combina- 
tion Illegal  as  against  public  policy,  evil  in- 
tent or  actual  injury  to  the  public  need  not 
be  shown.     Id. 

12.  Needles  v.  Bishop  &  Babcock  Co.,  2 
Ohio  N.  P.   [N.  S.]   77. 

13.  Is  not  an  unlawful  combination.  State 
V.  St.  Paul  Gaslight  Co.  [Minn.]  100  N.  W. 
216.  That  the  seller  Is  a  public  service  cor- 
poration makes  no  difference.     Id. 
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Constitutional  provisions  prohibiting  monopolies  in  general/*  and  constitu- 
tional and  statutory  provisions  against  the  consolidation  of  competing  railroads, 
are  common;^"  such  a  provision  has  been  held  to  apply  only  to  railroads  proper  and 
not  to  street  railroads.^®  An  inhibition  against  the  consolidation  of  parallel  or 
competing  railroads  does  not  apply  to  companies  owning  lines  of  railroads  used 
alone  in  terminal  business.^'  An  answer  to  a  suit  to  set  aside  an  alleged  fraudu- 
lent combination  in  restraint  of  trade  is  not  objectionable  on  the  ground  that  de- 
fendants denied  facts,  of  which  they  had  knowledge,  on  information  or  belief.^* 
In  such  a  suit,  the  complaint  alleging  that  a  certain  person  "is  the  manager  of  said 
corporation,"  an  answer  verified  sometime  after  the  service  of  the  complaint,  alleg- 
ing that  such  person  "is  not  now"  the  manager,  is  not  objectionable  as  evasive,'* 
but  the  complaint  alleging  that  plaintiff  had  been  requested  to  join  such  combina- 
tion, an  answer  admitting  that  plaintiff  had  been  invited  to  buy  goods  from  the 
defendant  on  like  terms  with  others  is  evasive  and  should  be  stricken  out.""  Irre- 
sponsive and  insufiScient  allegations  are  set  forth  below. ^' 

§  3.  Grants  of  privileges  hy  statute,  ordinance  and  contracts  with  munici- 
palities tending  to  create  monopolies.''^ — Cities  have  not  the  power  to  grant  ex- 
clusive franchises,  unless  expressly  granted  in  their  charters,"'  and  an  ordinance 
granting  the  right  to  a  corporation  to  build  and  operate  an  electric  light  plant,  and 
containing  no  provision  that  the  franchise  so  granted  is  exclusive,  will  not  be  so 
considered,  and  the  city  cannot  be  restrained  from  building  and  operating  a  plant 
of  its  own."*     The  Illinois  statute  authorizing  the  consolidation  of  gas  companies 


14.  N.  C.  Const,  art.  1,  §  31.  State  v.  Biggs, 
133  N.  C.  729,  46  S.  B.  401.  The  provision  of 
the  constitution  of  Washington,  denouncing 
monopolies.  Is  not  self-executing,  and  the 
statutes  passed  in  accordance  therewith  must 
be  examined  to  determine  what  is  illegal. 
W^here  there  are  four  grain  warehouses  at 
a  railroad  station  belonging  to  different  par- 
ties, there  is  no  monopoly  of  such  business. 
N.  W.  Warehouse  Co.  v.  Or.  R.  &  Nav.  Co., 
32  Wash.  218,  73  P.  388.  To  make  a  com- 
bination unlawful  under  the  constitution  and 
statutes  of  Montana,  there  must  exist  a  spe- 
ciflo  intent,  or  necessary  tendency  to  accom- 
plish the  prohibited  result  of  regulation  of 
price  or  production  [Const,  art.  15,  §  20;  Pen. 
Code  §  321].  McGlnniss  v.  Boston  &  M. 
Consol.  C.  &  S.  Mln.  Co.  [Mont.]  75  P.  89. 
The  keeping  of  sailors'  boarding  houses  is 
not  of  itself  such  an  illegal  or  injurious  busi- 
ness as  to  authorize  the  legislature  to  grant 
a  monopoly  of  it,  and  the  board  of  commis- 
sioners of  Oregon  are  not  authorized  to  so 
construe  the  act  organizing  the  board  [Const, 
art  1  §  20;  Laws  1903,  p.  238].  White  v. 
Mears'  [Or.]  74  P.  931.  The  medical  registra- 
tion or  license  law  of  North  Carolina  is  un- 
constitutional, as  Intended  not  solely  to  con- 
fer protection  on  the  public,  but  to  confer  a 
monopoly  on  the  method  of  treatment  of 
diseases  by  doctors  of  medicine  [Const,  art. 
1  6  31-  Act  1903,  p.  1074,  0.  697,  amending 
Code,  §'3122].  State  v.  Biggs,  133  N.  C.  729, 
4S  S    E    401. 

is'  S  C.  Act  1894  (21  Stat.  p.  812);  Const. 
1895  art  9,  §  8.  Complaint  for  penalty 
-."•ai'iist  railroad  offending  held  sufficient. 
Idwards  V.  Southern  B.  Co..  66  S.  C.  277,  44 
Q    ^    748 

ic'  Const,  art.  10.  §  5.  Scott  v.  Farmers' 
&   Merchants'  Nat.  Bank   [Tex.]    75   S.   W.   7. 

17  State  V.  Terminal  Ass'n  of  St.  Louis 
IMo'l  81  S.  W.  395  (By  a  divided  court).  An 
Information  alleging  that  by  the  consolida- 


tion the  respondent  acquired  a  parallel 
bridge  for  the  purpose  of  handling  the 
terminal  business  of  a  city,  and  falling  to 
show  that  the  lines  acquired  had  equal  fa- 
cilities for  handling  the  terminal  business 
of  the  city  with  those  possessed  by  respond- 
ent at  the  time  of  consolidation,  la  Insuffl- 
clent.     Id. 

18,  18,  20.  Straus  v.  American  Publishers' 
Ass'n,    89   N.   Y.   S.   172. 

21.  Where  a  complaint  set  forth  and  the 
answer  admitted  that  "they  have  maintained 
the  plans  and  rules  of  the  American  Publish- 
ers' Association  as  the  same  have  from  time 
to  time  been  amended,"  the  answer  is  irre- 
sponsive to  the  complaint  and  should  be 
stricken  out,  and  a  general  denial  interposed, 
unless  the  plans  and  rules  of  the  association, 
together  with  the  dates  of  their  adoption 
and  their  nature,  are  speciflcally  alleged. 
Straus  V.  American  Publishers'  Ass'n,  89  N. 
T.  S.  172.  The  complaint  charging  that  de- 
fendants established  a  system  of  espionage 
in  the  store  of  plaintiffs,  and  otherwise,  to 
secure  information  as  to  plalntlfe's  business 
and  the  source  from  which  th«y  obtained 
book  supplies,  an  answer  admitting  that  de- 
fendant association  had  by  lawful  means  en- 
deavored to  ascertain  how  plaintiffs  obtained 
supplies  of  copyrighted  books  Is  irresponslvp 
and  insufficient.  Id.  The  complaint  alleging 
that  defendant  adopted  a  resolution  to  pre- 
vent the  reduction  of  the  price  of  books  pub- 
lished by  them,  an  answer  admitting  the 
adoption  of  "certain  resolutions"  and  deny- 
ing that  their  purport  Is  correctly  set  forth 
Is  Insufficient.     Id. 

22.  See  1  Curr.  L.  538.  See,  also,  Con- 
tracts, 1  Curr.  L.  626,  and  Municipal  Cor- 
porations,   2   Curr.   L.    940. 

23.  Ter.  v.  De  Wolfe,  13  Okl.  454,  74  P.  98. 

24.  Joplin  v.  Southwest  Mo.  Light  Co.,  191 
U.  S.   150,   24  S.  Ct.  43. 
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in  the  same  city  is  not  invalid  as  tending  to  create  a  monopoly.^'  A  statute  pro- 
viding for  the  purchase  by  a  foreign  railroad  company  of  a  road  within  the  state, 
provided  that  parallel  lines  shall  not  be  consolidated,  prohibits  the  purchase  of  a 
state  line  parallel  to  the  foreign  line  of  the  purchasing  company.** 


COHMEBCi:. 


Intoxicating  Liquors  (7(14).  Adulteration  o( 
Articles  of  Food  and  Drink  (716).  Quar- 
antine Laws  (715).  State  Burdens  on  For- 
eign Commerce  (715). 

§  2.  Domestic  and  Interstate  or  Foreten 
Commerce    (710). 

§  3.  Regrulatlon  of  Intrastate  Commerce 
(717). 


{  1.     Pabllc   Regulation    In   General    (711). 

Hawkers'  and  Peddlers'  Licenses  (712). 
Regulations  of  Foreign  Corporations  in  Gen- 
eral (712).  Regulation  of  Telegraph  and 
Telephone  Companies  (713).  Regulation  of 
Railroads  and  Other  Carriers  (713).  Dis- 
crimination in  Rates  Under  Interstate  Com- 
merce Act  (713).  Oftenses  against  Regula- 
tory  Acts    (714).     Regulation    of    Traffic    In 

§  1.  Public  regulation  in  general.  Meaning  of  term  and  general  limitations 
of  federal  and  state  powers." — In  a  general  sense,  interstate  commerce  consists  of 
trade  and  traffic  between  citizens  of  diflfc'erent  states,  and  includes  the  transporta- 
tion of  persons  and  property,  as  well  as  the  purchase,  sale  and  exchange  of  com- 
modities;** but  the  law  includes  the  intercourse,  all  the  initiatory  and  intervening 
acts,  instrumentalities  and  dealings.*'  The  commerce  clause  confers  exclusive 
Jurisdiction  upon  congress,  and  the  silence  of  that  body  amounts  to  an  assertion  that 
the  subject  shall  be  left  free  and  untrammeled,^"  but  only  such  regulations  as  directly 
interfere  with  the  freedom  of  interstate  commerce  are  prohibited  to  the  states.'^ 
The  test  of  interstate  commerce  is  that  the  transaction,  as  an  entirety,  including 
each  part  calculated  to  bring  about  the  result,  reaches  into  two  or  more  states,  and 
that  the  parties  dealing  with  reference  thereto  deal  from  different  states.'*  Under 
its  police  power,  a  state  may  reasonably  regulate  the  relative  rights  and  duties 
of  all  persons  or  corporations  within  its  jurisdiction,  though  incidentally  affecting 
interstate  commerce,*'  but  a  prohibition  of  the  possession  of  fish  during  a  certain 
season,  though  brought  from  without  the  state,  is  an  interference.'* 


a?.  Kurd's  Rev.  St.  1901,  p.  495.  People  v. 
People's  G.  &  Coke  Co.,  205  111.  482,  68  N.  B. 
950. 

26.  111.  Laws  1899,  p.  116.  111.  State  Trust 
Co.  V.  St.  Louis,  etc.,  R.  Co.,  208  111.  419,  70 
N.  E.  357. 

27.  See  1  Curr.  L.  538. 

28.  U.  S.  V.  Slater,  123  F.  115. 

29.  Com.  V.  Hogan,  etc.,  Co.,  25  Ky.  L. 
R.  41,  74  S.  W.  737;  U.  S.  v.  Swift  &  Co.,  122 
F.  529. 

30.  Wall  V.  Norfolk  &  W.  R.  Co.,  52  W. 
Va.  485,  44  S.  B.  294;  Southern  Bxp.  Co.  v. 
Goldberg,  101  Va.  619,  44  S.  E.  893;  Atl.  & 
Pac.  Tel.  Co.  V.  Phila.,  190  U.  S.  160,  23  S. 
Ct.   817. 

31.  Grossman  V.  Lurman,  192  XJ.  S.  189,  24 
S.  Ct.  234;  Field  v.  Barber  Asphalt  Paving 
Co.,  194  U.  S.  618,  24  S.  Ct.  784. 

32.  It  is  none  the  less  interstate  commerce 
because  local  incidents  of  purchases  are  to 
be  regarded  as  outside  the  interstate  com- 
merce character  of  the  transaction.  U.  S. 
V.   Swift  &  Co.,  122  F.  529. 

33.  Rules  relative  to  storage  and  de- 
murrage, adopted  by  corporation  commis- 
sion, sustained.  Atlantic  Coast  Line  R.  Co, 
V.  Commonwealth  [Va.]  46  S.  B.  911.  By  lo- 
cal ordinance,  the  transmission  to  pool  rooms 
of  messages  to  be  used  In  pool  selling  was 
made  Illegal.  City  of  Louisville  v.  Wehmoff, 
25  Ky.  L.   R.    1924,   79  S.  W.   201.     Refusal  to 


limit  the  carrier's  liability  for  negligence 
to  the  valuation  agreed  upon  In  contract  for 
shipment.  Pennsylvania  R.  Co.  v.  Hughes, 
191  U.  S.   477,    24    S.    Ct.    132. 

NOTB:  Constitutionality  of  laws  aSectlns 
lnter.state  commerce  In  Interdicted  articles: 
[For  the  purposes  of  this  note,  the  cases 
showing  the  development  of  the  Intoxicat- 
ing liquor  law  have  alone  been  taken,  as 
all  Interstate  traffic  in  interdicted  articles  is 
governed  by  the  same  rules.]  A  state  may 
constitutionally  pass  legislation  prohibiting 
the  manufacture  of  spirituous  or  other  In- 
toxicating liquors  within  the  state  to  be 
there  sold  or  bartered  for  general  use  as 
a  beverage.  Mugler  v.  Kansas,  123  U.  S.  623. 
But  the  state  cannot  pass  a  law  forbidding 
common  carriers  from  bringing  Intoxicating 
liquors  into  the  state  from  any  other  state 
or  territory,  unless  furnished  with  an  offi- 
cial certificate  from  a  state  official,  such  a 
law  being  unconstitutional  as  forbidding  in- 
terstate commerce  In  the  article.  Such  law 
cannot  be  upheld  as  an  Inspection,  nor  a 
quarantine  law;  the  quarantine  power  does 
not  allow  a  state  at  Its  mere  will  to  declare 
what  articles  are  entitled  to  admission;  If 
it  Invoked  such  power,  the  state  might  for- 
bid all,  and  thus  nullify  the  commercial 
power  altogether.     Bowman  v.  Railroad,  125 

U.  S.  415.     In  Kldd  v.  Pearson,  128  U.  S.  , 

It   is   held   that    a   state    statute   which    pro- 
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Hawkers'  and  peddlers'  licenses.^^ — A  tax  may  lawfully  be  exacted  from  hawk- 
ers and  peddlers  who  are  the  actual  owners  of  the  goods  at  the  time  of  delivery. °° 

Regulations  of  foreign  corporations  in  general." — ^A  statute  requiring  foreign 
corporations  to  file  copies  of  their  charters  and  obtain  a  certificate  authorizing  them 
to  do  business  within  the  state  is  not  an  interference  with  interstate  commerce/' 
but  such  a  statute  in  Texas  does  not  apply  to  a  corporation  selliag  goods  through 
an  agency  in  the  state.'"  A  single  transaction  by  a  foreign  corporation  may- con- 
stitute doing  business  within  the  state.** 


vlded  first,  that  foreign  Intoxicating  liquors 
may  be  imported  Into  tlie  state  and  tliere 
kept  for  sale  by  the  importer,  In  the  orig- 
inal packages,  or  for  transportation  in  such 
packages  and  sale  beyond  the  limits  of  the 
state;  and  second,  that  Intoxicating  liquors 
may  be  manufactured  and  sold  "within  the 
state  for  mechanical,  medicinal,  culinary  and 
sacramental  purposes,  but  for  no  other,  and 
not  even  for  the  purpose  of  transportation 
beyond  the  state,  was  not  an  undertaking 
to  regulate  commerce  among  the  states. 
Following  the  law  as  decided  by  the  last 
case,  the  supreme  court.  In  Telsy  v.  Hardin, 
135  TJ.  S.  100,  held  that  a  statute,  of  a  state, 
prohibiting  the  sale  of  any  intoxicating 
liquor,  except  for  pharmaceutical,  medicinal, 
chemical,  or  sacramental  purposes  and  un- 
der a  license  from  a  county  court  of  the 
state,  was,  as  applied  to  a  sale  by  the  im- 
porter, and  in  original  packages  or  kegs, 
unbrolcen  and  unopened,  of  such  liquors 
manufactured  In  and  brought  from  another 
state,  unconstitutional  and  void  as  repug- 
nant to  the  commerce  clause  of  the  Federal 
constitution.  The  rule  is  stated  by  Tucker 
as  follows:  "Where  the  package  is  broken 
by  the  importer,  or  the  unbroken  package  is 
sold  by  him,  the  transitus  Is  complete  and 
the  property  passes  under  state  power;  but 
it  seems  if  the  consignee  chooses  to  trans- 
port the  unbroken  package  to  another  state, 
he  may  do  so."      2  Tucker,  Const.   549. 

In  1890,  congress  passed  the  act  known 
as  the  "Wilson  Bill"  [26  Stat.  313,  c.  728], 
enacting  that  all  fermented,  distilled  or  oth- 
er intoxicating  liquors  or  liquids  trans- 
ported "into"  any  state  or  territory,  or  re- 
maining therein  for  use,  consumption,  sale, 
or  storage,  shall  "upon  arrival  in",  such  state 
or  territory  be  subject  to  the  operation  and 
effect  of  the  laws  of  such  state  or  terri- 
tory, enacted  in  the  exercise  of  its  police 
power,  to  the  same  extent  and  in  the  same 
manner  as  though  such  liquids  or  liquors 
had  been  produced  in  such  state  or  territory, 
and  shall  not  be  exempt  therefrom  by  rea- 
son of  being  Introduced  therein  in  original 
packages  or  otherwise.  The  supreme  court 
in  In  re  Raher,  140  U.  S.  545,  held  this  act 
to  be  a  valid  and  constitutional  exercise  of 
the  legislative  power  conferred  upon  con- 
gress, and  that  after  such  act  took  effect, 
such  liquors  or  liquids  being  introduced  into 
a  state  or  territory  from  another  state, 
whether  in  original  packages  or  otherwise, 
became  subject  to  the  operation  of  such  of 
Its  then  existing  laws  as  had  been  properly 
enacted  In  the  exercise  of  its  police  powers. 

The  provisions  of  the  "Wilson  Bill  were 
not  Intended  to  and  did  not  cause  the 
power  of  the  state  to  attach  to  an  interstate 
commerce  shipment  whilst  the  merchandise 
was  in  transit  under  such  shipment  and  un- 
til Its  arrival  at  the  point  of  destination  and 


delivery  there  to  the  consignee."  Rhodes  v. 
Iowa,  170  U.  S.  412,  426.  "It  is  reasonable  to 
infer  that  the  provisions  of  the  act  [The 
Wilson  Bill"]  were  intended  by  congress  to 
cause  the  legislative  authority  of  the  respec- 
tive states  to  attach  to  intoxicating  liquors 
coming  Into  the  states  by  an  interstate  ship- 
ment, only  after  the  consummation  of  the 
shipment,  but  before  the  sale  of  the  mer- 
chandise, that  Is,  that  the  one  receiving  mer- 
chandise of  the  character  named  should, 
whilst  retaining  the  full  right  to  use  the 
same,  no  longer  enjoy  the  right  to  sell  free 
from  the  restrictions  to  sell  created  by 
state  legislation,  a  right  which  the  decision 
in  Leisy  v.  Hardin,  135  U.  S.  100  [decided 
just  previous  to  the  passage  of  the  Wilson 
Bill]  had  just  previously  declared  to  exist." 
Rhodes  v.  Iowa,  170  U.  S.   412,  423. 

"Original  packages  are  such  as  are  used  in 
bona  fide  transactions  carried  on  bet-ween 
the  manufacturer  and  wholesale  dealer  re- 
siding In  different  states.  Where  the  size 
of  the  package  is  such  as  to  indicate  that  It 
was  prepared  for  the  purpose  of  evading  the 
law^  of  the  state  to  which  it  was  sent,  it 
will  not  be  protected  as  an  original  pack- 
age against  the  police  laws  of  that  state." 
Austin  V.  Tennessee,  179  U.  S.  343.  [Cigar- 
ette  case.] 

34.  Laws  1902,  p.  487,  c.  194,  §  141.  Peo- 
ple V.  Booth  &  Co.,  42  Misc.  321,  86  N.  Y.  S. 
272. 

35.  See   1   Curr.  L.   538. 

36.  Laws  of  1903,  c.  165.  In  re  Lipschltz 
[N.  D.]  95  N.  W.  157.  Where  goods  were 
shipped-  to  the  soliciting  agent  in  bulk,  as 
his  property,  and  were  by  him  delivered, 
there  is  no  act  of  interstate  commerce, 
though  the  agent  received  his  wares  from 
a  foreign  corporation.  In  re  Pringle,  67 
Kan.  364,  72  P.  864;  City  of  Muskegon  v. 
Zeeryp    [Mich.]    98   N.   W.    502. 

37.  See  1  Curr.  L.   539. 

38.  Rev.  St.  1899,  §§  1025,  1026.  Appel-  ' 
lant  was  held  to  be  engaged  in  business  in 
Missouri.  Fay  Fruit  Co.  v.  McKinney  [Mo. 
App.]  77  S.  W.  160;  John  Deere  Plow  Co.  v. 
Wyland  [Kan.]  76  P.  863.  Section  571,  Ky. 
St.  1903  has  no  reference  to  sales  by  drum- 
mers or  correspondence  or  otherwise  than 
through  agents  at  an  established  place  for 
conducting  business  in  the  state.  Com.  v. 
Parlin  &  Orendorff  Co.,  26  Ky.  L.  R.  58,  80 
S.  W.  791.  The  sale  of  whisky  located  In 
another  state  and  to  be  subsequently  shipped, 
notes  being  given  in  payment  therefor,  is 
not  within  Const.  La.  1898,  art.  264,  forbid- 
ding a  foreign  corporation  from  doing  busi- 
ness In  Louisiana,  except  on  compliance 
with  certain  regulations.  Julius  Kessler  & 
Co.  V.  E.  F.  Perllloux  &  Co.,  127  F.  1011. 

39.  Hallwood  Cash  Register  Co.  v.  Berry 
[Tex.    Civ.    App.]    80    S.    W.    857;    De    Witt   v. 
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Regulation  of  telegraph  and  telephone  companies.*^ — A  municipality  may  im- 
pose an  occupation  tax  on  telegraph  companies  if  the  ordinance  fairly  excludes  in- 
terstate business/^  or  it  may  require  the  payment  of  a  reasonable  license  fee  for 
the  enforcement  of  local  governmental  supervision.*'  In  estimating  the  taxable 
value  of  property  within  the  state  and  belonging  to  a  foreign  telegraph  company, 
it  may  be  regarded  as  part  of  an  interstate  system.** 

Regulation  of  railroads  and  other  carriers.^'' — ^A  state  cannot  prescribe  the 
rates  to  be  charged  by  common  carriers  of  interstate  coromerce,*"  and  a  state  rail- 
road commission  cannot  compel  the  cancellation  of  "proportional  tariffs"  applied 
to  interstate  traffic,  nor  prohibit  the  stoppage  in  transit  for  cleaning  purposes,  of 
export  shipments.*^  In  the  absence  of  congressional  legislation,  a  state  may  re- 
quire an  interstate  carrier  to  use  great  care,**  and  to  be  liable  for  the  whole  loss 
due  to  its  negligence;*'  it  may  lawfully  prohibit  express  companies  from  unjustly 
discriminating  against  other  companies  of  like  nature,  and  may  provide  a  for- 
feiture penalty  therefor.""  It  is  the  legal  duty  of  railroad  companies  under  the 
federal  statute  to  furnish  freight  cars  for  interstate  commerce  without  unjust  dis- 
crimination."^ The  safety  appliance  act  of  congress  applies  to  a  locomotive 
tender,"^  and  a  temporary  suspension  of  transit  of  a  car  used  in  an  interstate  ship- 
ment does  not  terminate  the  necessity  of  automatic  couplers."'  But  a  carrier  con- 
ducting an  intrastate  business  and  refusing  to  issue  through  bills  of  lading'  is  not 
within  this  statute."* 

Discrimination  in  rates  under  interstate  commerce  act.^^ — The  interstate 
commerce  commission  is  not  vested  with  authority  to  fix  rates,  maximum  or  mini- 
mum,"' such  a  power  being  legislative  and  not  judicial."'     A  railroad  company  is 


Berser  Mfg.   Co.    [Tex.   Clx.   App.]    81   S.   W. 
334 

40.  John  Deere  Plow  Co.  v.  Wyland 
CKan.]   76  P.  863. 

41.  See  1   Curr.  L.   539. 

42.  The  ordinance  in  question,  however, 
was  held  Invalid  as  a  tax  on  business  of 
the  United  States.  Western  Union  Tel.  Co. 
V.   Wakefield    [Neb.]    95   N.   W.    659. 

43.  Atl.  &  Pao.  Tel.  Co.  V.  Phila.,  190  U. 
S.    160,    23    S.    Ct.    817. 

44.  The  state  was  not  precluded  from 
taxing:  the  property  because  the  state  had 
not  conferred  a  franchise  on  the  company 
or  because  it  derived  rights  under  the  act 
of  1866,  or  was  engaged  in  Interstate  com- 
merce. Western  Union  Tel.  Co.  v.  Mo.,  190 
U.  S.  412,   23   S.  Ct.  730,  47  Law.  Bd.   1116. 

45.  See   1    Curr.   L.    539. 

46.  Section  1215,  Code  1887,  held  void. 
So.  Exp.  Co.  v.  Goldberg,  101  Va.  619,  44  S. 
B.   893. 

47.  Proportional  tariffs  adopted  with  the 
approval  of  the  Interstate  commerce  com- 
mission. J.  Rosenbaum  Grain  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  130  F.  46.  The  Florida 
railroad  commission  has  legislative,  execu- 
tive and  Judicial  powers,  but  Its  action  may 
be  reviewed  by  the  courts,  and  they  alone 
can  enforce  the  commission's  orders.  Louis- 
ville   &   N.    R.    Co.   V.    Brown,    123    F.    946. 

48  49.  Pa.  R.  Co.  V.  Hughes,  191  U.  S. 
477  '24  S.  Ct.  132.  A  state  may  prohibit  a 
carrier  from  limiting  Its  liability  by  stipu- 
lations in  the  bill  of  lading,  though  inter- 
state business  is  In  some  degree  affected. 
So  long  as  congress  has  not  legislated  upon 
the  subject,  such  statutes  will  be  deemed 
to  be  in  aid  of  commerce.  Galveston,  etc., 
R     Co     V     Fales    [Tex.    Civ.    App.]    77    S.    W. 


234.  A  statute  placing  a  full  responsibility 
for  loss  or  damage  upon  the  initial  carrier, 
which  issues  the  bill  of  lading,  is  not  an 
interference  with  interstate  commerce, 
though  the  shipment  be  to  a  point  without 
the  state  [Rev.  St.  1889,  §  944].  Western 
Sash  &  Door  Co.  v.  Chicago,  R.  1.  &  P.  R. 
Co.,  177  Mo.  641,  76  S.  W.  998.  Statute  fix- 
ing the  responsibility  for  goods  lost  or 
damaged  upon  the  carrier  last  receiving 
them  In  good  order  held  valid  [Civ.  Code 
1895,  5  2298].  Kavanaugh  &  Co.  v.  South- 
ern  R.    Co.    [Ga.]    47    S.    B.    526. 

50.  Burns'  Rev.  St.  1901,  §  3312  et  seq. 
are  not  unconstitutional  as  depriving  one 
of  property  without  due  process  of  law,  or 
as  an  interference  with  interstate  com- 
merce or  as  providing  a  penalty  not  pro- 
portionate to  the  offense.  Adams  E»p.  Co. 
V.   State,    161    Ind.    328,    67   N.    B.    1033. 

61.  The  number  of  cars  being  limited, 
they  should  be  furnished  proportionately, 
considering  the  number  of  workings,  the 
number  and  capacity  of  mine  cars,  the  num- 
ber of  mine  openings,  miners,  etc.  United 
States  V.  West  Va.  Northern  R.  Co.,  125  F. 
252. 

52.  27  Stat.  531.  Phila.  &  R.  R.  Co.  v. 
Winkler  [Del.]  56  A.  112. 

63.  U.  S.  Comp.  St.  1901,  p.  3174.  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Voelker  [C.  C. 
A.]    129    F.    522. 

54.  United  States  v.  Geddes  [C.  C.  A.]  131 
F.    452. 

55.  See  1  Curr.   L.   540. 

66.  Interstate  Commerce  Com.  v.  Cincin- 
nati,  etc.,  R.   Co.,   124   F.  624. 

57,  68.  Louisville  &  N.  R.  Co.  v.  Brown, 
123   F.   946. 
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entitled  to  charge  reasonable  rates,  earning  the  usual  and  legal  rate  of  interest  on 
the  actual  Talue  of  its  property/'  and  the  question  of  reasonableness  is  peculiarly 
one  for  judicial  investigation  and  deeision.^^  The  interstate  commerce  act  adopts 
the  common-law  rule  requiring  common  carriers  to  carry  for  aU,  without  unjust  dis- 
crimination.""  Carriers  are  not  bound  to  establish  through  routes  and  joint  tariffs, 
but  if  established,  it  must, be  without  condition  subjecting  particular  persons  or 
localities  to  undue  disadvantage."^  On  a  through  shipment,  a  carrier  may  charge 
less  than  the  sum  of  the  local  rates,*^  and  a  discrimination  in  through  rates  to  two 
places  equally  distant,  in  favor  of  the  one  where  active  competition  for  connecting 
business  exists,  is  not  necessarily  unreasonable."^  A  refusal  to  accept  through 
freight,  routed  at  the  desire  of  the  shipper,  is  violative  of  the  interstate  commerce 
act."*  Polling  and  rebating  are  both  illegal,  and  one  cannot  be  employed  as  a  pre- 
ventive of  the  other.""  Doubts  as  to  the  lawfulness  of  an  order  of  the  commis- 
sion will  be  resolved  in  its  favor,  especially  where  the  hearing  is  on  demurrer;"" 
but  action  by  the  interstate  commerce  commission,  on  a  matter  which  might  prop- 
erly come  before  it,  is  not  a  prerequisite  to  a  remedy  at  law  or  equity."^  Under  a 
complaint  for  unjust  rates  in  carrying  coal,  the  commission  may  compel  the  pro- 
duction of  contracts  under  which  the  coal  was  transported  and  payment  made; 
also  of  contracts  under  which  a  road  purchases  collieries  whose  proprietors  were 
about  to  construct  a  competing  line;"*  but  evidence  as  to  combinations  and  con- 
tracts for  the  purchase  and  sale  of  coal  is  irrelevant.""  A  sworn  return  of  a  road's 
value  for  taxation  purposes  is  not  conclusive  on  the  company  in  a  proceeding  to 
determine  the  reasonableness  of  a  rate."* 

Offenses  against  regulatory  actsJ^ — A  state  may  inflict  a  penalty  upon  a  car- 
rier for  wrongfully  refusing  to  transport  goods,  though  their  destination  be  a  point 
without  the  state  ;'^  or  may  impose  a  personal  liability  on  the  agent  of  an  insur- 
ance company  not  complying  with  the  laws  of  Pennsylvania,  though  the  property 
insured  is  out  of  the  state,  the  contract  being  made  through  an  Eigent  therein;'' 
or  may  forbid  a  foreign  corporation  doing  business  within  the  state  from  using  the 
state  courts,  unless  the  proper  reports  have  been  filed.'*  It  is  no  defense  that  other 
participants  in  the  unlawful  act  are  not  joined  in  the  suit.'" 

Regulation  of  traffic  in  intoxicating  liquors!"^ — A  municipality  may  require 
all  dealers  in  liquors  to  procure  a  license,  whether  the  business  be  wholesale  or  re- 
tail,'' though  the  effect  of  the  license  law  may  be  to  favor  a  local  producer.'*    The 


59.  But  where  the  reasonableness  of  a 
rate  Is  pending  before  the  Interstate  com- 
merce commission,  and  no  Irreparable  in- 
Jury  is  being  done,  the  court  will  await 
the  ruling  of  the  commission.  Tift  v.  South- 
ern R.   Co.,  123   F.    789. 

60.  Tift  V.  Southern  R.  Co.,  123  F.  789. 
81.     Interstate    Commerce    Com.    v.   South- 
ern  Pac.    Co.,    123   F.    597. 

62.  Const.  215,  held  not  to  apply  under 
the  evidence.  Southern  R.  Co.  v.  Com.,  25 
Ky.  L.  R.  1078,   77  S.  W.   207. 

63.  Interstate  Commerce  Com.  v.  Cincin- 
nati, etc.,  R.   Co.,   124  F.  624. 

64.  Under  the  common  law,  the  initial 
carrier  may  designate  the  route,  but  this 
will  not  permit  the  execution  of  a  pooling 
agreement  [U.  S.  Comp.  St.  1901,  p.  3156]. 
Interstate  Commerce  Com.  v.  Southern  Pac. 
Co.,   123   F.  597. 

65.  .66.  Interstate  Commerce  Com.  v. 
Southern   Pac.   Co.,   123   F.   597. 

67.  Tift  V.  Southern  R.  Co.,  123  F.  789. 

68.  This   does  not  compel   one  to  furnish 


evidence  against  himself,  nor  permit  unrea- 
sonable searches.  Interstate  Commerce 
Com.    V.    Baird,    194   U.    S.    25,    24    S.    Ct.    563. 

69.  Interstate  Commerce  Com.  v.  Phila. 
&  R.  R.  Co.,  123  F.  969. 

70.  Louisville  &  N.  R.  Co.  v.  Brown,  123 
F.   946. 

71.  See   1   Curr.  L.   541. 

73.  Code  1883,  §  1964,  amended  Laws  1903. 
p.  788,  0.  444.  Currie  v.  Raleigh  &  A.  Air 
Line   R.    Co.,   135    N.    C.   535,    47    S.   E.    654. 

73.  Act  Pa.  May  1,  1876,  §  48.  Adler- 
Weinberger  S.  S.  Co.  v.  Rothschild  &  Co., 
123  F.   145. 

74.  Gen.  St.  1901,  §  1283.  John  Deere  Plow 
Co.  V.  "Wyland   [Kan.]    76  P.   863. 

75.  Interstate  Commerce  Com.  v.  South- 
ern Pac.  Co.,   123  F.  597. 

76.  See  1   Curr.   L.   541. 

77.  Duluth  B.  &  M.  Co.  v.  Superior  [C.  C. 
A.]    123   F.  353. 

78.  Such  an  ordinance  is  not  discrimi- 
native within  the  fourteenth  amendment,  nor 
a  violation  of  the  right  of  congress   to  reg- 
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statute  forbidding  the  shipping  of  wines  or  spirits  under  any  other  than  the  trade 
name  applies  only  to  distillers,  dealers  in  spirits,  etc.,'"  and  does  not  refer  to  a 
shipment  without  any  designation  whatever.*"  A  state  may  tax  the  retailing  of 
liquors  upon  a  vessel  plying  between  ports  within  and  without  the  taxing  state.*' 

Adtdteraiion  of  articles  of  food  and  drink.^^ — A  state  may  forbid  the  selling 
of  adulterated  food  within  its  borders,  though  such  adulteration  be  not  injurious 
to  health  f^  but  it  can  not  prohibit  the  sale  of  oleomargarine,  it  being  a  lawful  sub- 
ject of  commerce  under  the  acts  of  congress.** 

Quarantine  laws.^^ — :Under  the  commerce  clause,  congress  may  make  it  a  mis- 
demeanor to  transport  or  drive  from  one  state  to  another  stock  known  to  be  dis- 
eased,*' but  the  courts  may  inquire  whether  an  alleged  quarantine  regulation  is  in 
fact  such,  or  is  an  attempt  to  give  a  monopoly  of  grazing  grounds.*'  A  statute 
requiring  the  carcasses  of  calves  shipped  from  any  point  within  the  state  to  be 
properly  tagged  is  not  an  interference  with  interstate  commerce.** 

State  iurdens  on  foreign  commerce.^' — A  state  cannot  tax  the  privilege  of  en- 
gaging in  foreign  commerce,'"  but  in  the  absence  of  Federal  legislation,  a  state 
may  provide  for  a  lien  upon  either  foreign  or  domestic  vessels  for  nonperformance 
of  their  contracts.**  Ko  state  can  compel  a  party  or  corporation  to  pay  for  the 
privilege  of  engaging  in  interstate  commerce,"^  but  this  immunity  does  not  prevent 


ulate  commerce,  It  aifpearing  that  the  enact- 
ment was  under  the  police  power.  Duluth 
B.  &  M.  Co.  V.  Superior  [C.  C.  A.]  123  F. 
353 

79.  U.  S.  Comp.  St.  1901,  p.  2277.  The  in- 
formation must  allege  the  shipper  to  be  one 
forbidden  by  statute  to  ship  by  other  than 
its  true  name.  U.  S.  v.  Twenty  Boxes  of 
Corn   Liquor.    123    P.    135. 

80.  A  package  marked  only  "Glass;  this 
side  up  with  care"  has  no  designation  of 
Its  contents.  U.  S.  v.  Twenty  Boxes  of  Corn 
Ijiquor,  123  F.  135. 

81.  Acts  Tenn.  1903,  p.  615,  c.  357,  S  4. 
Harrell  v.  Speed  [Tenn.]  81  S.  "W.  840.  The 
sale  of  liquor  on  a  vessel  within  the  state 
limits  Is  not  interstate  commerce,  though 
the  vessel  be  engaged  in  such  commerce. 
Foppiano  V.  Speed  [Tenn.]   82  S.  W.  222. 

82.  See  1    Curr.   L,.   541. 

83.  Coffee  beans  colored  by  a  yellow  wash. 
Grossman  v.  Lurman,  192  U.  S.  189,  24  S.  Ct. 
234. 

84.  Chap.  8,  p.  12,  Acts  1891,  Code  1899, 
p.  1115,  held  unconstitutional.  State  v. 
Bruce  [W.  Va.]    47   S.  E.  146. 

85.  See  1  Curr.  L.   541. 

86.  U.  S.  V.  Slater,  123  F.  115  [U.  S.  Comp. 
St.  1901,  p.  299].  This  liability  Is  Irrespective 
of  whether  a  quarantine  has  been  estab- 
lished or  whether  the  state  from  which  the 
stock  came  has  been  declared  an  "Infected 
district."  Id.  An  order  of  the  department 
of  agriculture,  giving  notice  of  the  existence 
of  scabies  among  sheep,  and  warning  against 
the  transportation  of  such  sheep,  need  not 
specify  particular  districts  under  quaran- 
tine. Id.  An  Information  for  driving  from 
one  state  to  another,  stock  known  to  be  in- 
fected with  a  contagious  disease,  need  not 
set  out  the  particular  rule  or  regulation  vio- 
lated.     Id. 

87.  Restraining  Injunction  allowed  where 
the  bill  showed  an  almost  complete  absence 
of  disease,  easily  curable,  and  the  driving 
of  such  sheep  across  the  state  had  been  pro- 
hibited under  a  so-called  quarantine.  Smith 
V.  Lowe,  121  F.  753. 


88.  Laws  1902,  p.  59,  c.  30,  §§  70e,  70f. 
People  v.  Bishopp,  89  N.  T.  S.  709. 

89.  See   1   Curr.  L.   S42. 

90.  A  license  tax  upon  a  cotton  buyer, 
who  only  fills  orders  from  abroad,  is  in- 
valid as  a  tax  on  exports.  State  v.  B.  All- 
geyer  &   Co.,   110  La.   839,   34   So.   798. 

91.  Ballinger's  Ann.  Codes  &  St.  Wash. 
55  5953,  5954.     The  Energia,  124  F.   842. 

93.  Atl.  &  Pac.  Tel.  Co.  v.  Phila.,  190  D. 
S.  160,  23  S.  Ct.  817,  47  Law.  Ed.  995.  A 
license*  tax  for  engaging  In  business  in  the 
state  la  Invalid  as  applied  to  a  foreign  cor- 
poration selling  a  single  machine  within 
the  state  by  mall  order  and  shipped  C.  O.  D. 
[N.  C.  Laws  1901,  p.  116,  §  52].  Norfolk  & 
W.  R.  Co.  V.  Sims,  191  U.  S.  441,  24  S.  Ct. 
151.  The  cars  of  a  corporation  (not  a  rail- 
road company)  foreign  to  Illinois,  but  in 
transit  therein,  are  engaged  In  interstate 
commerce  and  not  there  taxable.  In  re 
Union  Tank  Line  Co.,  205  111.  347,  68  N.  E. 
504.  Receipts  from  express  business,  orig- 
inating and  transferred  within  the  state 
for  delivery  in  another  state  or  shipped 
outside  the  state  for  delivery  within,  are 
exempt  from  taxation  as  being  derived  from 
interstate  commerce.  People  v.  Miller,  88 
N.  T.  S.  373.  The  transportation  of  rail- 
road cars  across  a  stream  forming  a  bound- 
ary between  two  states  is  Interstate  com- 
merce and  not  subject  to  taxes.  111.  Rev. 
Laws  1874,  o.  55,  made  the  granting  of  the 
license  discretionary  and  compelled  the  licen- 
see to  conduct  a  general  ferry  business;  even 
assuming  that  a  state  may  regulate  a  ferry 
upon  a  navigable  boundary  stream,  such  a 
statute  is  invalid.  St.  Clair  County  v.  Inter- 
state Sand  &  Car  Transfer  Co.,  192  U.  S. 
454,  24  S.  Ct.  300.  Otherwise  of  the  storing 
and  transferring  of  freight  In  Buffalo.  Laws 
1896,  p.  857,  c.  908,  §  184;  Laws  1881,  p.  484. 
c.  361,  §  6.  The  business  of  defendant  was 
held  to  be  Incidentally  connected  with  In- 
terstate commerce,  but  not  of  itself  such 
commerce.  People  v.  Miller,  84  App.  Dlv.  174, 
82   N.   T.   S.    582. 
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a  state  from  imposing  ordinary  property  taxes  upon  property  having  a  situs  within 
its  territory,  and  employed  in  interstate  commerce,"*  and  where  goods,  the  property 
of  a  resident  of  one  state,  are  shipped  from  that  state  to  the  owner's  place  of  busi- 
ness in  another  state,  there  to  be  stored  and  offered  for  sale  in  open  market  by  his 
agent,  the  business  of  selling  them  is  not  interstate  commerce,  but  is  subject  to  tax- 
ation by  the  state,^*  though  it  is  otherwise  where  the  goods  are  shipped  direct  to 
fill  orders  previously  secured.^^  A  state  may  include  in  the  basis  of  taxation  of 
an  interstate  road,  the  income  from  interstate  business,  proportioned  according  to 
the  length  of  the  road  within  the  state,'^  and  a  state  tax  upon  the  intangible  prop- 
erty of  an  express  company,  proportioned  according  to  the  mileage  within  that 
state,  is  not  unlawful.*^  A  franchise  is  a  part  of  the  taxable  property,  unless  de- 
rived from  the  Federal  government."^  That  a  toll  bridge  is  part  of  a  structure 
used  in  interstate  commerce  does  not  prevent  its  taxation."  An  ordinance  re- 
quiring a  license  for  vehicles  used  within  the  city  does  not  apply  to  vehicles  of  mer- 
chants of  another  state  delivering  goods  to  customers  in  such  city.^  The  clause  is 
not  infringed  by  an  act  taxing  insurance  companies  on  business  transacted  within 
the  state,  where  it  applies  impartially  to  both  domestic  and  foreign  companies,^ 
but  a  tax  on  land,  timber  and  mill  business,  and  exempting  operators  who  do  not 
ship  out  of  the  state,  is  an  interference.^  A  statute  requiring  any  action  upon  a 
written  instrument  to  be  commenced  vrithin  two  years  does  not  interfere  with  in- 
terstate commerce,*  nor  does  the  designation  by  a  municipal  council  of  a  certain 
kind  of  asphalt  for  pavement  obtainable  only  from  abroad."  An  ordinance  requir- 
ing that  all  hay,  oats,  etc.,  intended  for  consumption  within  the  corporate  limits 
be  weighed  at  the  city  market,  is  not  unreasonable.' 

§  2.  Domestic  and  interstate  or  foreign  commerce.'' — ^A  freight  car  sent  from 
one  state  to  another,  loaded  and  to  be  returned  with  freight  in  the  opposite  direc- 
tion, is  engaged  in  interstate  commerce  and  cannot  be  reached  by  attachment  or 
garnishment.'  Goods  have  "arrived"  and  are  subject  to  state  regulation  when  de- 
posited in  a  freight  house  awaiting  call  by  the  consignee." 


9S.  Atl.  &  Pac.  Tel.  Co.  v.  Phila.,  190  U.  3. 
160,  23  S.  Ct.  817.  A  state  may  tax  the 
terminal  cab  service  of  an  interstate  car- 
rier, where  such  service  is  wholly  within 
the  taxing  state.  "While  the  cab  service 
may  be  rendered  at  the  beginning  or  con- 
clusion of  an  interstate  transportation,  It 
is  no  part  thereof  (People  v.  Knight,  192  U. 
S.  21,  24  S.  Ct.  202),  and  may  levy  an  annual 
tax  upon  sleeping  oar  companies  carrying 
one  or  more  passengers  within  the  state.  In 
Tennessee,  a  carrier  may  decline  all  local 
business  if  it  sees  fit  [Shannon's  Code,  § 
3046]     (Allen   v.    Pullman's    Palace    Car    Co., 

191  XJ.  S.  171,  24  S.  Ct.  39),  but  a  specified  tax 
on  each  car  operating  within  the  state  is 
illegal  for  the  reason  that  no  distinction 
was  made  as  to  cars  engaged  in  Interstate 
traffic   (Id.). 

94.  Kehrer  v.  Stewart,  117  Ga.  969,  44  S. 
E.  854.  Laws  1903,  p.  339,  o.  247,  §  56,  sus- 
tained. Lacy  V.  Armour  Packing  Co.,  134 
N.  C.  567,  47  S.  B.  53.  Goods  brought  into 
one  state  from  another  are  not  imports,  and 
after  reaching  their  destination  are  subject 
to  taxation,  though  still  in  the  original  pack- 
age.'    American   Steel   &  Wire   Co.   v.   Speed, 

192  U.  S.  500,  24  S.  Ct.  365.  A  state  may 
lawfully  tax  a  foreign  corporation  upon 
Its  goods  stored  within  the  state  for  dis- 
tributing purposes.  When  so  stored,  the 
goods  were  no  longer  in  transit,  but  had 
reached    their    destination    and    were    there 


held  for  sale.  Id.  A  license  imposed  on 
business  of  a  nonresident  within  the  state 
is  not  a  regulation  within  the  interstate 
commerce  clause  of  the  constitution  of  the 
United  States  [Acts  1898,  p.  192,  No.  127], 
State  V.  Hammond  Packing  Co.,  110  La  180 
34  So.   368. 

95.  Kehrer  v.  Stewart,  117  6a.  969,  44  S 
E.    S54. 

96.  Act  of  June  4,  1897.  Wisconsin  &  M. 
R.  Co.  V.  Powers,  191  U.  S.  379,  48  Law.  Ed. 
229. 

97.  Ky.  St.  1903,  §  4077  et  seq.  Coulter 
V.    Weir    [C.    G.   A.]    127    P.    897. 

98.  Atl.  &  Pac.  Tel.  Co.  v.  Phila.,  190  U. 
S.   160,   23  S.  Ct.  817. 

99.  Southern  E.  Co.  v.  Mitchell  [Ala.]  37 
So.   85. 

1.  Dooley  v.  Bristol  [Va.]   46  S.  E.  296. 

2.  Northwestern  Mut.  Life  Ins.  Co.  v.  Lew- 
is &  Clarke  County,  28  Mont.  484,   72  P.   982. 

S.  Act  1900,  p.  44,  o.  43,  §  8,  held  invalid. 
Adams  v.  Mississippi  Lumber  Co  [Miss.] 
36   So.    68. 

4.  Code  Civ.  Pro.  §  339.  Higgins  V.  Gra- 
ham,  143   Cal.   131,   76   P.    898. 

5.  The  constitution  prohibits  only  that 
which  directly  interferes  with  interstate  or 
foreign  commerce.  Field  v.  Barber  Asphalt 
Pav.  Co.,  194  U.  S.  618,  24  S,  Ct.  784. 

6.  State  V.  Smith,  123  Iowa,  654,  96  N  W 
899. 

7.  See  1   Curr.   L.    542. 
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Original  packages.^* — States  have  no  power  to  tax  directly,  or  by  license  upon 
the  importer,  goods  imported  from  other  states  or  countries,  while  in  their  original 
packages,  or  before  they  have  become  commingled  with  the  general  proper<7  of 
the  state  and  lost  their  distinctive  character  as  imports.^^ 

Sales  by  orders  taken  by  agent  of  nonresident.^'^ — The  selling  from  samples  of 
goods  to  b?  shipped  direct  to  the  purchaser  is  interstate  commerce,^'  likewise  of 
sales  through  orders  subject  to  the  approval  and  shipment  of  a  foreign  corpora- 
tion,** or  goods  shipped  in  care  of  the  agent  and  delivered  in  the  original  pack- 
age.*' But  one  who  delivers  the  goods  at  the  time  of  the  order  is  not  engaged  in 
interstate  commerce,  though  acting  for  a  foreign  corporation.*" 

§  3.  Regulation  of  intrastate  commerce.^'' — ^Eegulation  of  common  carriers,*' 
sale  of  unmarked  or  falsely  marked  food  packages,*"  and  inspection,^"  and  license 
laws,^*  are  elsewhere  treated.  The  Kentucky  act  requiring  fertilizer  to  be  labeled 
with  the  manufacturer's  name  is  for  the  benefit  of  the  purchaser,  and  is  satisfied 
by  the  attaching  of  labels  with  his  consent  after  shipment  to  him."^  A  statute  for- 
bidding the  sale  of  bottles,  boxes,  etc.,  bearing  the  owner's  trademark  unless  he 
consent  in  writing  to  the  sale,  is  Tmconstitutional.^* 

COMMON  LAW.** 

In  general' — The  common  law  on  a  given  subject,  not  having  been  expressly 
repealed  or  displaced,  or  altered  by  any  statute,  remains  in  force.^' 

Statutes  in  derogation.'^'' — A  city  having  power  to  enact  ordinances  not  in 
conflict  with  the  laws  of  the  state,  it  may  enact  ordinances  changing  common-law 
rules  not  subject  of  statutory  enactments.^' 

Construction  of  statutes  enacting  common  -law.^^ — In  some  states,  the  common 
law  of  England  has  been  adopted  by  statute  as  the  law  of  the  state.'*    The  term 


8.  WaU  T.  Norfolk  &  "W.  R.  Co.,  62  W. 
Va.    485,    a   S.   B.    294. 

9.  Intoxicating  liquors.  Construing  Act 
Cong.  Aug.  8,  1890,  c.  728.  Southern  R.  Co. 
V.  Heymann,  118  Ga.   616,  45  S.  B.  491. 

10.  See  1   Curr.  L.   542. 

11.  Norfolk  &  W.  R.  Co.  v.  Sims,  191  U. 
S.  441,  24  S.  Ct.  151.  Goods  shipped  in  care 
of  an  agent  and  delivered  in  the  original 
packages  [Pub.  Laws  1903,  p.  333,  o.  247]. 
Wrought  Iron  Range  Co.  v.  Campen,  135  N. 
C.   506,   47   S.  B.   658. 

13.     See  1  Curr.  L.   643. 

13.  In  re  Lipschltz  [N.  D.]  95  N.  W.  157. 
Act  March  16,  1901,  is  unconstitutional  as 
applied  to  an  agent  selling  stoves  by  sample, 
the  orders  being  forwarded  to  the  foreign 
corporation  which  shipped  direct  to  the 
purchaser.  In  re  Kinyon  [Idaho]  75  P.  268. 
Appellant  sold  stoves  from  a  sample,  the 
orders  were  filled  by  a  foreign  corporation 
and  shipped  direct  to  the  purchaser,  and  de- 
livered to  him  in  unbroken  packages;  appel- 
lant not  liable  under  Gen.  Daws  1899,  p.  201, 
c.  116.  Harkins  v.  State  [Tex.  Cr.  App.] 
75  S.  W.  26.  Orders  were  secured  by  de- 
fendant, who  forwarded  them  to  an  Illi- 
nois corporation.  Comp.  St.  of  1903,  §  62, 
art.  1,  c.  77  was  held  valid  and  not  to  ap- 
ply to  the  above  facts.  Menke  v.  State 
[Neb.]   97  N.  W.   1020. 

14.  Defendant  not  liable  under  Ky.  St. 
1899,  §  571,  prohibiting  a  foreign  corpora- 
tion from  dolnir  business  without  designat- 
ing   an    agent    on    whom    process    might   be 


served.  Commonwealth  v.  Hogan,  McMor- 
row  &  Tieke  Co.,  25  Ky.  L.  R  41,  74  S.  W. 
737. 

15.  Pub.  Laws  1903,  p.  333,  o.  247.  Wrought 
Iron  Range  Co.  v.  Campen,  135  N.  C.  506,  4T 
S.   E.    658. 

16.  Sess.  Laws  1901,  p.  155.  In  re  Abel 
[Idaho]    77    P.    621. 

17.  See   1   Curr.   L.    67,   n.    41,    43. 

18.  See  Carriers,  3  Curr.  L.  592,  §  2;  Id. 
603,   !   12. 

19.  See   Food,    2   Curr.   L.   10. 

20.  See   Inspection   Laws,    2    Curr.   L.    460. 

21.  See   Licenses,    2   Curr.    L.   730. 

22.  B.  F.  Beard  &  Co.  v.  Goodman,  25  Ky. 
L.  R.  1566,  78  S.  W.  191. 

23.  It  is  special  legislation  and  not  justi- 
fied as  an  exercise  of  the  police  power.  Nor- 
wich V.  Walker-Gordon  Laboratory  Co.,  205 
111.    497,    68    N.    B.    938. 

24.  The  determination  of  what  is  the  com- 
mon-law rule  on  particular  subjects  and 
how  far  it  has  been  modified  by  statute  is 
excluded  to  the  titles  dealing  with  the  sub- 
jects involved.  As  to  adoption  of  the  com- 
mon law  of  Hawaii.     See  1  Curr.  L.  865,  n.  6. 

25.  See  1  Curr.  L.   543. 

26.  Harper  v.  Middle  States  Loan,  Bldg. 
&  Const.  Co.  [W.  Va.]  46  S.  B.  817.  New 
York  city  ordinance  as  to  licensed  cabs. 
Cargill  V.  Duffy,  123  P.  721. 

27.  See  1   Curr.   L.    543. 

28.  Cargill  v.  Duffy,  123  F.  721.  See,  also. 
Statutes,    2   Curr.   L.   1707. 

29.  See  1  Curr.   L.   643. 

30.  In  Colorado  (2  Mills'  Ann.  St.  §  4184), 
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"eommon  law,"  as  here  used,  does  not  include  tlie  judicial  decisions  of  England 
rendered  subsequently  to  the  independence  of  America,^^  though  such  decisions 
are  entitled  to  respect  as  evidence  of  what  the  common  law,  as  so  adopted,  is,  and 
in  particular  cases  may  properly  be  regarded  as  conclusive.'"  Such  portions  of 
the  common  law  as  are  inapplicable  to  the  particular  conditions  of  the  various 
states  are  not  the  law  of  such  states.'^  The  common  law  being  in  force,  an  ad- 
judication settling  a  principle  in  a  manner  expressly  regretted  by  the  English 
judges  must  be  followed  until  changed  by  legislative  enactment.'* 

The  Federal  courts  have  no  common-law  jurisdiction,'^  but  as  to  matters  within 
their  jurisdiction,  the  common-law  rules  of  the  state  where  the  controversy  arises 
are  applied  in  the  absence  of  a  controlling  statute.'*  In  these  courts,  in  the  ab- 
sence of  a  Federal  statute,  the  common-law  rules  as  to  the  reception  and  considera- 
tion of  evidence  govern."  A  state  statute  conferring  on  a  state  court  equitable 
jurisdiction,  which  neither  the  state  nor  Federal  courts  had  previously  exercised, 
is  recognized  by  the  Federal  courts  as  giving  them  like  jurisdiction.'^ 

Presumption  of  prevalence  of  common  law  in  a  sister  stdte.^^ — In  the  absence 
of  proof  to  the  contrary,  it  is  presumed  that  the  common  law  prevails  in  a  sister 
state.*"  But  the  common  law  is  not  presumed  to  be  in  force  in  any  state  or  country 
where  English  institutions  have  not  been  established.*^  Statutory  modifications 
must  be  pleaded  and  proven.*^  The  judgment  of  another  state  is  presumptive 
evidence  of  the  unwritten  or  common  law  of  such  other  state.*' 

Repeal. — A  statute  declaratory  of**  or  superseding*^  a  common-law  rule,  being 
repealed,  the  common-law  rule  remains  in  force  or  is  revived. 

COMPOSITION  WITH  CEEDITORS.** 

The  promises  of  the  different  creditors  form  a  sufficient  consideration  for  the 
composition  agreement.*^     Such  an  agreement  being  entered  into,  it  supersedes 


held  to  Include  the  statute  of  uses.  Teller 
V.    Hill    [Colo.   App.]    72    P.    811. 

31.  Johnson  v.  Union  Pao.  Coal  Co.  [Utah] 
76   P.    1089.     See   1   Curr.   L.    543,   n.    16. 

82.  Johnson  v.  Union  Pac.  Coal  Co.  [Utah] 
76  P.   1089. 

33.  Common-law  rule  as  to  percolating 
waters  held  inapplicable  to  state  of  Cali- 
fornia. Katz  V.  Walkinshaw,  141  Cal.  116, 
74  P.   766.     See  1  Curr.  L.  543,  n.  17. 

34.  State  V.  Forbes,  111  La.  473,  35  So. 
710. 

35.  Pa.  V.  Wheeling  &  B.  Bridge  Co.,  13 
How.  [U.  S.]  518,  14  Law.  Ed.  249.  See, 
also.   Jurisdiction,    2    Curr.   L.    604. 

VTOTE;.  Iu  the  TTnlted  States  courts  and 
territories:  There  is  no  common  law  of  the 
United  States  as  distinguished  from  the  In- 
dividual states.  People  v.  Folsom,  5  Cal. 
374;  Wheaton  v.  Peters,  8  Pet.  [U.  S.]  658, 
8  L  Ed.  1079;  Forepaugh  v.  Delaware,  L.  & 
W.  R.  Co.,  128  Pa.  217,  5  L.  R.  A.  508.  The 
common  law  is  the  rule  of  decision  In  the 
Federal  courts,  even  when  sitting  in  a  ter- 
ritory, in  the  absence  of  statutes  repealing 
or  modifying  it.  Pyeatt  v.  Powell,  10  U.  S. 
App.  200,  51  F.  551.  There  are  no  common- 
law  offenses  against  the  United  States. 
United  States  v.  Eaton,  144  U.  S.  677,  36  Law. 
Ed.  591.— From  note  to  McICennon  v.  Winn, 
22  L.  R.  A.  501. 

36.  There  being  no  statutory  rule  In  the 
state  where  the  accident  occurred,  the  com- 
mon-law rule  in   relation   to  the  law   of  fel- 


low-servants   will    be    applied.      Pa.    Co.    v. 
Fishack    [C.    C.    A.]    123    F.    465. 

S7.  As  to  testimony  of  accomplices.  Han- 
ley  V.  U.  S.   [C.  C.  A.]    123  F.  849. 

38.  Conklin  v.  U.  S.  Shipbuilding  Co.,  123 
F.    913. 

39.  See   1   Curr.   L.   544. 

40.  Baltimore  &  O.  S.  W.  R.  Co.  v.  Hol- 
lenbeck,  161  Ind.  452,  69  N.  E.  136;  Rose- 
mand  v.  Southern  Ry.,  66  S.  C.  91,  44  S.  E. 
574;  Wells  v.  Gross,  118  Ga.  566,  45  S.  E. 
418;  Columbian  B.  &  L.  Ass'n  v.  Rice  [S.  C] 
47  S.  E.  63;  Price  v.  Clevenger,  99  Mo.  App. 
536,  74  S.  W.  894;  State  v.  Clark,  178  Mo. 
20,  76  S.  W.  1007.  In  the  absence  of  evi- 
dence to  the  contrary,  it  is  presumed  that 
the  law  of  a  sister  state  Is  the  same  as  the 
common  law  of  the  forum.  Hazen  v.  Math- 
ews, 184  Mass.  388,  68  N.  E.  838.  Law  of 
Indian  tribe  presumed  to  be  the  same.  Rick- 
nor  V.  Clabber  [Ind.  T.]   76  S.  W.   271. 

41.  Banco  De  Sonora  v.  Bankers'  Mut. 
Casualty  Co.   [Iowa]   100  N.   W.   632. 

42.  Wells  V.  Gress,  118  Ga.  566,  45  S.  B. 
418. 

43.  Bath  Gas  Light  Co.  v.  Rdwland  84 
App.    Div.    563,    82   N.    Y.    S.    841. 

44.  Harper  v.  Middle  States  Loan,  Bldg. 
&   Const.   Co.    [W.    Va.]    46    S.   E.    817. 

45.  Donaldson  v.  State  [Ind.]  67  N.  E. 
1029. 

46.  See  Accord  and  Satisfaction.  1  Curr. 
L.  8;  also  for  compositions  in  bankruptcy 
proceedings   see  Bankruptcy.   1  Curr.   L.   311. 
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the  original  claim,  and  thereafter,  until  some  default  is  made  by  the  debtor,  the 
creditor  can  sue  and  recover  only  on  the  composition  agreement.**  A  cred- 
itor leaving  the  amount  of  his  claims  blank,  he  is  bound  for  all  the  claims  he  has.*' 
A  creditor  signing  a  composition  agreement  cannot  reserve  to  himself  any  secret 
advantage,  nor  impose  any  conditions  not  apparent  on  the  face  of  the  instrument,"" 
but  the  taking  of  a  secret  preference  by  a  creditor  does  not  nullify  the  composi- 
tion, the  debtor  and  creditor  both  remaining  bound  by  its  terms.'''  The  prefer- 
ence, however,  is  void,  a  valid  composition  not  being  essential  to  this  invalidity; 
if  executory,  it  is  nonenforceable,  and  if  executed,  may  be  rescinded  by  the  non- 
preferred  creditors."^  A  creditor  rescinding  for  fraud  or  otherwise,  the  release 
given  in  pursuance  of  the  composition  must  return  the  money  received."'  Mere 
failure  to  read  such  release,  he  being  able  and  having  an  opportunity  to  do  so, 
does  not  render  it  ineffectual  as  to  him,"*  nor  does  the  fact  that  another  creditor 
makes  an  erroneous  statement  as  to  the  legal  effect  of  the  release."" 

CONFESSION   OP  JUDGMENT. 

A  circuit  clerk  is  without  jurisdiction  to  enter  a  judgment  by  confession, 
where  no  default  has  been  taken,  no  declaration  filed,  no  summons  addressed  or 
delivered  to  a  sheriff  or  other  proper  officer  to  serve,  and  plaintiff  appears  to  have 
taken  no  part  in  proceedings.  A  judgment  so  entered  is  void.""  A  judgment  by 
confession  depends  for  its  validity  entirely  upon  the  statute,  the  provisions  of 
which  must  be  strictly  complied  wilh."'^  In  Arkansas,  confession  of  judgment 
ftannot  be  made  by  attorney,  but  only  by  the  one  against  whom  the  cause  of  action 
exists  personally."'  But  where  defendants  executed  a  power  authorizing  plain- 
tiff's attorney  to  waive  service  of  summons,  enter  appearance  and  consent  to  judg- 
ment, and  judgment  is  confessed  by  the  attorney  acting  under  the  power,  such 
judgment  is  in  the  nature  of  a  judgment  by  consent  and  is  valid  in  the  absence 


47.  Where  a  formal  release  was  executed, 
lieia  supported  by  pro  rata  distribution  and 
agreement  by  debtor  to  procure  release  of 
certain  preferences.  McNealey  v.  Baldridge 
TMo.  App.]  78  S.  W.  1031. 

48.  Cannot  complain  on  appeal  that  the 
jury  only  rendered  a  verdict  for  the  amount 
lie  is  entitled  to  under  the  agreement.  Tal- 
cott  V.   Janasson,    85  N.   T.   S.    833. 

49.  That  he  intended  not  to  Include  a  note 
makes  no  difference,  even  though  held  by  a 
bank  as  collateral.  Metcalf  v.  Morse  Iron- 
M'orks  &  Dry  Dock  Co.,  84  N.  Y.  S.  582. 

30.  Metcalf  v.  Morse  Ironworks  &  Dry 
Dock   Co..    84  N.   Y.    S.   582. 

51.  Glens  Falls  Nat.  Bank  v.  Van  Nos- 
trand,   41  Misc.    526,   85  N.  Y.   S.   60. 

NOTE.  ElSect  of  giving;  one  creditor  a 
secret  advantage:  Giving  a  secret  advan- 
tage to  one  creditor  does  not  render  the  com- 
position entirely  void  (Hanover  Nat.  Bank  v. 
Blake,  142  N.  Y.  404.  40  Am.  St.  Rep.  607,  27 
Tj.  R.  a.  33,  n.),  though  such  a  preference  be- 
ing given  a  creditor  not  guilty  of  fraud 
may  recover  on  the  original  claim,  ignoring 
the  general  composition.  Cobb  v.  Tirrell, 
137  Mass.  143;  Saul  v.  Buck,  72  Ga.  254; 
Kullman  v.  Greenebaum,  92  Cal.  403.  27  Am. 
St.  Rep.  150.  Contracts,  notes,  securities  and 
obligations  given  a  creditor  to  induce  him  to 
sign  the  composition,  giving  him  a  secret 
advantage  over  other  creditors  are  void, 
whether  made  before  or  after  the  composi- 
tion, by  the  debtor  or  his  agent.     Brown  v. 


Nealley,  161  Mass.  1;  O'Shea  v.  Collier  White 
Lead  &  OH  Co.,  42  Mo.  397,  97  Am.  Dec.  332; 
Bliss  v.  Matteson,  45  N.  Y.  22;  McFarland  v. 
Garber,  10  Ind.  151,  71  Am.  Dec.  305;  In  re 
Clement's  Appeal,  52  Conn.  464.  A  creditor 
perpetrating  a  fraud  upon  other  creditors  in 
obtaining  a  secret  preference  cannot  recover 
on  the  note  or  contract  for  the  balance. 
Willis  v.  Morris,  63  Tex.  458,  51  Am.  Rep. 
655;  Ex  parte  Oliver,  4  De  G.  &  S,  354.  And, 
generally,  such  preferred  creditor  may  be 
required  to  return  the  preference  to  the 
debtor,  though  the  latter  is  to  a  certain  ex- 
tent a  participant  in  such  fraud.  Gilmour 
V.  Thompson,  49  How.  Pr.  198;  Bstabrook  v. 
Scott.  3  Ves.  Jr.  456.  A  creditor  cannot 
avoid  a  compositlo,n  that  is  not  general  be- 
cause other  creditors  not  parties  thereto 
may  have  obtained  an  advantage.  Eaton  v. 
Lincoln,  13  Mass.  424;  Argall  v.  Cook,  43 
Conn.  160,  21  Am.  Rep.  641;  Cheverout  v. 
Tentor,  53  Md.  295. — From  note  to  Hanover 
Nat.  Bank  v.  Blake   [N.  Y.]   27  L.  R.  A.  33. 

52.  Guaranty.  Glens  Falls  Nat.  Bank' v. 
Van  Nostrand.   41   Misc.    526,   85   N.   Y.   S.   6o! 

53,  54,  56.  McNealey  v.  Baldridge  [Mo 
App.]    78    S.   W.  1031. 

50.    Wllhelm  v.  Looklar  [Fla.]   35  So.  6. 

57.  Houpt  V.  Bohl,  71  Ark.  330  75  S  W 
470. 

58.  Under  Sand.  &  H.  Dig.,  §  5872,  but  this 
was  not  true  under  former  law,  Gould's  Die- 
c.  133,  §  137.  Houpt  V.  Bohl,  71  Ark  330 
75    S.    W.    470. 


720 


CONFLICT  OF  LAWS  §  1. 


3  Cur.  Lav. 


of  fraud  or  ignorance  of  the  facts  by  defendants."  A  judgment  entered  by  stipu- 
lation of  the  parties  is  a  Judgment  by  consent,  of  which  a  party  to  the  agreement 
cannot  complain.'"  A  waiver  of  citation  and  confession  of  judgment  made  in  a 
note,  simultaneous  with  its  execution,  are  without  effect;"^  but  waiver  of  citation 
and  confession  of  judgment,  made  after  maturity  of  the  note,  will  warrant  a  judg- 
ment thereon,'^  though  the  circumstances  under  which  this  was  done  may  give 
rise  to  an  action  of  nullity  for  fraud.*^  Equity  may  restrain  proceedings  at  law 
to  collect  a  judgment  entered  by  virtue  of  warrant  of  attorney  for  confessing  judg- 
ment contained  in  a  bond  procured  by  fraud." 

CONTIilCT  OP  LAWS. 


S  1.     Contracts    In    General    (720). 

s  2.    Effect  of  Status  or  Domicile   (722). 

§  3.  Matters  Relating  to  Personal  Proper- 
ty  (722). 

5  4.     Effect  of  Public  Policy   (723). 

§  5.  Protection  of  Citizens  im  State  of 
Forum    (723). 


§  6.     Contracts  Respecting;  Realty   (723). 

§  7.  Application  of  Remedies  (723).  .Be- 
covery  for  Wrongful  Death  (724).  Statutes 
of  Limitations  (724).  Presumptions  and 
Judicial  Notice  Regarding  Porelgn  Laws 
(725). 

§  8.     Torts    (725). 


§  1.  Contracts  in  general.^'' — The  construction,  validity  and  enforcement  of 
contracts  are  governed  by  the  law  of  the  state  where  made,°*  unless  they  are  to  be 
performed  in  another  state,  when  they  are  governed  by  the  laws  of  the  latter.*'' 
This  rule  is  not  changed  by  the  taking  of  foreign  security,"'  and  the  security 
being  a  mere  incident  of  the  debt,  it  is  goverfied  by  the  same  laws  as  the  latter;" 
but  it  has  been  held  that  the  place  of  payment  will  not  determine  the  law  where 
to  do  so  would  render  the  contract  usurious,  as  the  parties  will  not  be  presumed 
to  have  contracted  with  reference  to  a  law  which  would  render  their  contract 
illegal.'"'    The  parties  may  by  stipulation  make  the  laws  of  a  place,  other  than 


59.  Houpt  V.  Bohl,   71   Ark.   330,  75  S.  W. 

470. 

60.  Corby  v.  Abbott,  28  Mont.  523,  73  P. 
120. 

61.  But  the  note  Itself  is  not  annulled. 
Klernan  v.  Jackson,  111  La.   645,   35  So.   79S. 

62.  63.  Klernan  V.  Jackson,  111  La.  645, 
36  So.   798.    . 

64.  But  evidence  held  to  show  a  loan 
actually  made  and  transaction  free  from 
fraud.  Norwood  v.  Richardson  [Del.]  57  A. 
244. 

65.  See  1  Curr.  L.  559. 

60.  Building  and  loan  association  contract. 
National  Mut.  Bldg.  &  Loan  Ass'n  v.  Retz- 
man  [Neb.]  96  N.  W.  204;  People's  Bldg. 
Loan  &  Sav.  Ass'n  v.  Parish,  1  Neb.  Unoff. 
505,  96  N.  W.  243;  Trower  Bros.  Co.  v.  Ham- 
ilton [Mo.]  77  S.  "W.  1081.  As  to  rate  of  in- 
terest. Monier  v.  Clarke  [N.  M.]  75  P.  35. 
A  contract  made  in  New  York  by  residents 
thereof  for  the  sale  to  residents  of  another 
state  of  coffee  to  be  shipped  from  a  foreign 
country  to  New  York  city  by  a  designated 
steamer,  the  buyers  to  have  free  storage 
and  fire  insurance  for  the  first  month  after 
the  arrival  of  the  steamer,  held  a  New  York 
contract.  Grossman  v.  Lurman,  192  U.  S. 
189,  24  S.  Ct.  234.  See,  also,  Baird  v.  Vines 
[S.  D.]  99  N.  W.  89.  See  1  Curr.  L.  559,  n. 
54-55. 

NOTE.  WTilch  law  gOTcms!  The  United 
States  supreme  court  in  Soudder  v.  Union 
Nat.  Bank,  91  U.  S.  406,  23  Law.  Ed.  245,  lays 
down    the    following    rules    for    determining 


the  governing  law  of  a  contract:  First, 
"Matters  bearing  upon  the  execution,  the  in- 
terpretation, and  validity  of  a  contract  are 
determined  by  the  law  of  the  place  where 
the  contract  1b  made."  Second,  "Matters 
connected  with  Its  performance  are  regulated 
by  the  law  prevailing  at  the  place  of  per- 
formance." Third,  "Matters  respecting  the 
remedy,  such  as  the  bringing  of  suits,  ad- 
missibility of  evidence,  statutes  of  limita- 
tion, depend  upon  the  law  of  the  place  where 
the   suit   is   brought." 

67.  Daniels  v.  Boston  &  M.  R.  Co.,  184 
Mass.  337,  68  N.  B.  337.  Building  and  loan 
contract  secured  by  mortgage  on  property 
in  South  Carolina,  all  money  to  be  paid  at 
the  home  oiHce  in  Virginia,  held  a  Virginia 
contract.  Columbian  Bldg.  &  Loan  Ass'n  v. 
Rice  [S.  C]  47  S.  B.  63.  See  1  Curr.  L.  661 
n.  62. 

68.  Trower  Bros.  Co.  v.  Hamilton  [Mo.] 
77  S.  "W.  1081.  A  contract  with  a  building 
and  loan  association  is  governed  by  the 
place  of  payment,  though  secured  by  a  mort- 
gage upon  real  estate  in  another  state.  Pa- 
cific States  Sav.  Loan  &  Bldg.  Co.  v.  Green 
[C.  C.  A.]  123  F.  43.  See  1  Curr.  L.  564,  n. 
91-92. 

69.  Resident  of  Missouri  executed  in  Kan- 
sas a  note  payable  in  the  latter  state,  se- 
cured on  a  mortgage  on  property  in  Mis- 
souri; held  both  note  and  mortgage  Kansas 
contracts.  Trower  Bros.  Co.  v.  Hamilton 
[Mo.]    77   S.   W.  1081. 

70.  Whltlock  V.  Cohn  [Ark.]  80  S.  W.  141. 
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that  indicated  by  these  rules,  controlling/^  though  a  general  stipulation  will  not 
be  effectual  as  to  matters  expressly  provided  for  in  a  way  which  is  contrary  to  the 
laws  of  the  designated  state.'"'  Under  these  rules  it  is  held  that  the  validity  of/* 
and  the  rate  and  allowance  of  interest/*  and  liability  upon"  a  negotiable  instru- 
ment, are  determined  by  the  law  of  the  place  of  payment,  though  it  has  been  held 
that  there  being  no  express  legislation  in  such  state,  the  decisions  of  its  courts 
are  not  binding  on  the  Federal  courts.^"  An  order  for  goods  being  taken  in  one 
state  and  approved  and  filled  in  another,  the  law  of  the  latter  state  governs.'" 
Statutes  on  the  subject  of  usury,  in  the  state  wherein  the  contract  was  made,  gov- 
ern,'^ though  the  Federal  law  governs  a  controversy  respecting  usurious  interest 
paid  on  a  note  held  by  a  national  bank,  though  the  collateral  note  and  mortgage 
were  executed  in  favor  of  the  bank  president  for  the  benefit  of  the  bank.'"  The 
law  of  the  place  of  sale,  not  that  of  original  publication,  governs  the  effect  of  a 
publication  of  literary  property.*"  In  the  absence  of  stipulations  to  the  contrary, 
insurance  policies  are  governed  by  the  laws  of  the  state  where  the  policy  is  deliv- 
ered and  the  premiums  paid.*^    A  contract  void  at  the  place  where  made  is  illegal 


71.  English  marine  Insurance  policy  pro- 
vided that  salvage  should  be  payable  per 
rules  of  port  of  discharge;  held,  law  of  such 
port  governed.  International  Nav.  Co.  v.  Sea 
Ins.  Co.,  124  P.  93.  As  to  rate  of  Interest 
in  building  contract.  It  being  made  subject 
to  the  laws  of  Florida.  Skinner  v.  Southern 
Home  BIdg.    &  Loan  Ass'n   [Pla.]    35    So.    67. 

72.  Mutual  L.  Ins.  Co.  v.  Hill,  193  U.  S. 
B51,   24  S.  Ct.  538. 

73.  Agent  lived  In  Massachusetts,  prin- 
cipal in  Wisconsin;  met  in  New  York,  and  In 
furtherance  of  a  sale  of  land  in  Florida,  exe- 
cuted, on  Sunday,  certain  promissory  notes 
payable  in  Massachusetts;  held,  law  of  latter 
state  governs.  Brown  v.  Gates  [Wis.]  97  N. 
W.  221.  A  note  made  and  payable  In  one 
country  is  governed  by  the  laws  of  that 
country.  Merchants'  Bank  of  Canada  v. 
Brown,  86  App.  Dlv.  599,  83  N.  T.  S.  1037. 
See  1  Curr.  L.  561,  n.  62. 

74.  No  rate  of  interest  was  fixed  In  the 
note.  Simpson  v.  Hefter,  42  Misc.  482,  87 
N.   T.   S.    243. 

NOT£].  Conflict  of  lafrs  as  to  Interest  and 
nsury:  In  determining  what  law  governs  as 
to  usury.  It  Is  necessary  to  arrive  at  the  in- 
tention of  the  parties  as  to  the  real  situs  of 
the  contract,  and  as  to  what  state  they  had 
reference  to  In  fixing  the  rate  of  interest. 
Jackson  v.  American  Mortg.  Co.,  88  Ga.  756, 
15  S.  B.  812.  A  court  of  one  state  will  not 
administer  the  mere  penal  exactions  of  for- 
eign law  by  forfeiture,  but  when  by  those 
laws  the  contract  is  void  in  such  foreign 
state,  it  is  void  everywhere,  and  the  courts 
of  another  state  will  not  enforce  it,  though 
it  might  have  been  valid  if  made  under  the 
law  of  the  forum.  McAllister  v.  Smith,  17 
111.  328,  65  Am.  Dec.  651;  Akers  v.  Demond, 
103  Mass.  318;  Houghton  v.  Page,  2  N.  H. 
42,  9  Am.  Dec.  30;  McGarry  v.  Nicklin,  110 
Ala.  559,  17  So.  726;  Clague  v.  Their  Creditors, 
2  La.  115,  20  Am.  Dec.  300. — From  note  to 
United  States  Sav.  &  Loan  Co.  v.  Beckley 
[Ala.]    62  L.  R.  A.   33. 

75.  Smith  v.  Myers,  207  111.  126,  69  N.  E. 
858.  Note  payable  in  Kentucky,  signed  by 
the  principal  debtor  and  delivered  in  Ohio, 
signed  on  the  back  by  a  party  in  Kentucky 
and  by  one  in  Pennsylvania,  held  governed 
by  laws  of  Kentucky.     Montana  Coal  &  Coke 
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Co.  V.  Cincinnati   Coal  &  Coke   Co.,   69  Ohio 
St.   351,   69  N.  E.   613. 

76.  On  the  question  of  negotiability.  State 
Nat.  Bank  v.  Cudahy  Packing  Co.,  126  P.  643. 

note:.  Rule  In  tbe  Federal  courts  i  The 
Federal  courts  assert  their  right,  in  the  ab- 
sence of  a  local  statute,  to  determine  ques- 
tions relating  to  negotiable  paper  upon  what 
they  deem  to  be  the  general  principles  of 
the  law  merchant,  and  do  not  consider  them- 
selves bound  by  the  decisions  of  the  courts 
of  a  state,  the  law  of  which,  If  statutory, 
would  concededly  govern.  As  to  whether  a 
pre-existing  indebtedness  constitutes  a  valu- 
able consideration.  Swift  v.  Tyson,  16  Pet. 
[U.  S.]  1,  10  Law.  Ed.  865;  Oates  v.  First 
Nat.  Bank,  100  U.  S.  239,  25  Law.  Ed.  580; 
Brooklyn  City  &  U.  E.  Co.  v.  National  Bank, 
102  U.  S.  14,  26  Law.  Ed.  61.  As  to  liability 
of  parties  on  note.  First  Nat.  Bank  v. 
Lock-stitch  Fence  Co.,  24  F.  221;  Phipps  v. 
Harding  [C.  C.  A.]  70  P.  468,  30  D.  R.  A.  513; 
Van  Vleet  v.  Sledge,  45  F.  743. — Prom  note 
to  Spies  V.  National  City  Bank  [N.  T.]  61 
L.  R.  A.  193. 

77.  Also  the  order  being  filled  in  the  state 
where  taken,  it  is  governed  by  the  laws 
of  that  state.  Succession  of  Welsh,  111  La. 
801,  35  So.  913. 

78.  Trower  Bros.  Co.  v.  Hamilton  [Mo.] 
77  S.  W.  1081.     See  1  Curr.  L.  560,  n.  58. 

79.  Schuyler  Nat.  Bank  v.  Gadsden,  191 
U.  S.  451,  24  S.  Ct.  129. 

80.  Wagner  v.  Conried,  125  P.   798. 

81.  Plant  V.  Mutual  Life  Ins.  Co.,  4  Ohio 
C.  C.  (N.  S.)  94.  A  policy  of  life  insurance 
issued  to  a  resident  of  Iowa,  premiums  be- 
ing payable  In  New  York,  held  governed  by 
the  laws  of  the  latter  state  in  the  absence 
of  proof  of  the  place  of  actual  delivery. 
Summit  v.  TT.  S.  Life  Ins.  Co.,  123  Iowa,  681, 
99  N.  W.  563.  The  application  for  a  policy 
of  Insurance  being  made  in  Kentucky,  the 
policy  accepted  in  Kentucky  and  the  pre- 
miums paid  there  held  a  Kentucky  contract. 
Carrollton  Furniture  Mfg.  Co.  v.  American 
Credit  Indemnity  Co.  [C.  C.  A.]  124  F.  25. 
Life  insurance  policy  held,  under  its  terms, 
made  in  the  state  where  delivered  to  Insur- 
ed and  first  payment  was  made.  Grevenig  v. 
Washington  Life  Ins.  Co.,  112  La.  879,  36 
So.  790.     Statutes  on  the  subject  of  Insurance 
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and  void  everywhere,''  and  its  illegality  being  a  violation  of  a  statutory  enact- 
ment of  the  state  where  made,  the  construction  placed  upon  the  statute  by  the 
courts  of  such  state  must  control.*'  Disqualifications  of  a  penal  character  have 
no  extraterritorial  effect,  and  comity  does  not  require  a  recognition  of  them  in 
other  states.**  Federal  courts  will  recognize  an  equity  and  enforce  it  by  way  of 
equitable  lien  which  the  state  statutes  do  not  recognize.*^ 

§  2.  Effect  of  status  or  domicile.^" — The  law  of  the  domicile  of  a  decedent 
governs  the  distribution  of  his  personal  property,'^  and  the  validity  of  a  charitable 
gift  in  a  will  depends  upon  the  law  of  the  state  where  the  testator  was  domiciled, 
and  the  lands  devised  are  situated,**  though  the  necessity  of  formalities  in  the  exe- 
cution of  a  will  are  governed  by  the  law  of  the  state  where  presented  for  probate.*" 
A  corporation  is  not  bound  by  the  laws  of  states  other  than  itfe  domicile,  except 
as  by  its  acts  it  has  subjected  itself  to  them  and  as  to  whether  it  has  is  a  ques- 
tion of  general,  not  local,  law.""  For  the  purposes  of  descent  and  distribution  of 
property,  the  status  acquired  by  adoption  in  a  state  or  country  having  jurisdiction 
will  be  recognized  in  other  states  and  countries."^ 

§  3.  Matters  relating  to  personal  property.^^ — The  validity  of  a  chattel  mort- 
gage is  governed  by  the  settled  law  of  the  state  in  which  it  is  given,'^  though  its 


are  only  applicable  to  transactions  ■within 
the  state.  Grevenlg  v.  Washington  Life  Ins. 
Co.,  112  La.  879,  36  So.  790;  W^ashlngton  Lite 
Ins.  Co.  V.  Glover,  25  Ky.  L.  R.  1327,  78 
S.  W.  146.     See  1  Curr.  L.  560,  n.  69. 

NOTG.  Applicntlon  of  law  of  tbe  state 
where  Insured  property  1«  located  i  An  ac- 
tion being  brought  upon  a  contract  of  prop- 
erty insurance  In  the  state  where  the  prop- 
erty Is  situated,  the  court  will  apply  a 
statute  of  the  state  which  either  expressly,  or 
by  construction,  extends  to  all  contracts  of 
insurance  upon  property  within  the  state, 
although  the  contract  may  have  been  made 
and  the  loss  payable  in  another  state  (see 
Ross  V.  Kimberly  &  G.  Co.,  89  Wis.  546,  62 
N.  W.  526,  27  L.  R.  A.  656);  but  in  the 
absence  of  such  a  statute,  or  when  the  action 
is  brought  in  some  state  other  than  that 
where  the  property  Is  situated,  the  location 
of  the  insured  property  does  not  furnish  the 
criterion  of  the  governing  law  (Clay  F.  &  M. 
Ins.  Co.  V.  Huron  Salt  &  Lumber  Co.,  31 
Mich.  348;  Merchants'  &  M.  Ins.  Co.  v.  Lln- 
chey,  3  Mo.  App.  588).  But  the  state  where 
the  property  is  situated  may,  as  to  some 
provisions  of  the  policy,  be  the  place  of 
performance,  and  as  such  its  law  governs; 
thus  it  will  control  In  the  construction  of  a 
provision  with  reference  to  the  precautions 
to  be  observed  by  the  insured.  King  Brick 
Mfg.  Co.  V.  Phoenix  Ins.  Co.,  164  Mass.  291, 
41  N  B  277. — ^From  note  to  Johnson  v.  Mu- 
tual Life  Ins.  Co.  [Mass.]  63  L.  R.  A.  833,  855. 

82,  83.  Alleghany  Co.  v.  Allen,  69  N.  J. 
Law,  270,  55  A.  724. 

84.  Statute  prohibiting  foreign  corpora- 
tion from  transacting  business  In  the  state 
until  conforming  to  certain  requirements. 
Alleghany  Co.  v.  Allen,  69  N.  J.  Law,  270, 
55    A.    724. 

85.  Howard  v.  Delgado  &  Co.  [C.  C.  A.] 
121   F.   26. 

86.  See   1   Curr.  L.   561. 

87.  In  re  Barandon's  Estate  [Misc.]  84  N. 
T    S    937.     See  1  Curr.  L.  561,  n.  67. 

88.  Brigham  v.  Peter  Bent  Brlgham  Hos- 
pital, 126   F.   796. 


89.  Necessity  of  attestation  by  the  sub- 
scribing witnesses  in  the  presence  of  the 
testator.     In  re  Jones'  Will,   85  N.  T.   S.    294. 

90.  Frawley,  Bundy  &  Wilcox  v.  Pennsyl- 
vania Casualty  Co.,   124  F.   259. 

91.  McColpln  V.  McColpin's  Estate  [Tex. 
Civ.   App.]    77   S.   W.   238. 

NOTE.  Adoptlont  In  most  cases  in  which 
foreign  adoption  has  been  recognized,  the 
child  and  the  adoptive  parents  were  domiciled 
in  the  state  where  the  decree  was  rendered. 
Renz  V.  Drury,  67  Kan.  84,  45  P.-  71,  57  Am. 
St.  Rep.  312.  See,  also,  Foster  v.  Waterman, 
124  Maaa.  594,  In  Wolf's  Appeal  [Pa.]  12 
Cent.  Rep.  426,  13  A.  760;  Van  Matre  v. 
Sankey,  148  111.  536,  36  N.  B.  628,  39  Am.  St. 
Rep.  196,  23  L.  R.  A.  665.  These  last  two 
cases  hold  that  under  the  Pennsylvania  stat- 
ute, temporary  residence  of  the  adoptive 
parents  is  sufficient.  On  the  question  wheth- 
er the  recognition  of  such  decree  may  be 
compelled  by  the  requirement  of  the  Federal 
constitution  requiring  each  state  to  give 
full  faith  and  credit  to  the  judicial  proceed- 
ings of  every  other  state,  the  following  cases 
will  be  of  interest:  Smith  v.  Derr,  34  Pa. 
126,  75  Am.  Dec.  641;  McCreery  v.  Davis,  44 
S.  C.  195,  22  S.  E.  178,  51  Am.  St.  Rep.  794, 
28  L.  R.  A.  655;  Keegan  v.  Geraghty,  101  111. 
26;  Sunderland's  Estate,  60  Iowa,  732,  13  N. 
W.  655.  These  courts  have  none  of  them 
referred  to  the  constitutional  provision,  but 
have  regarded  the  question  as  one  of  comity 
depending  upon  principles  of  private  Inter- 
national law.  The  proposition  stated  in  the 
text  has  been  expressly  applied  to  the  de- 
scent of  real  property  by  Van  Matre  v.  San- 
key, 148  111.  536,  36  N.  E.  628,  39  Am.  St. 
Rep.  196,  23  L.  R.  A.  665;  Gray  v.  Holmes. 
57  Kan.  217,  45  P.  596,  33  L.  R.  A.  207;  Ross 
V.  Ross,  129  Mass.  246,  37  Am.  Rep.  321; 
Melvln  V.  Martin,  18  R.  I.  650,  30  A.  467. 
— From  note  to  Irving  v.  Ford  [Mass.]  65  L. 
R.  A.  177,   186. 

92.  See  1  Curr.  L.   562. 

93.  In   re   Antigo   Screen   Door   Co.    [C.   C. 
A.]  123  F.  249. 
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record  and  efEect  thereof  are  governed  by  the  law  of  the  state  where  the  property 
is  situated."*  A  contract  afEecting  personal  property,  being  made  within  the  state 
within  which  the  property  is  at  the  time  situated,  is  governed  by  the  laws  of 
such  state,  though  the  property  be  subsequently  moved  elsewhere."" 

§  4.  Effect  of  public  policy."* — ^The  courts  of  a  state  will  not  enforce  a  law 
of  a  foreign  state  which  is  contrary  to  pure  morals,  or  to  abstract  justice,  or  to 
enforce  which  would  be  contrary  to  the  public  policy  of  the  former  state."'  Con- 
tracts free  from  usury  because  falling  under  the  laws  of  another  state  will  be  en- 
forced.®* ' 

§  5.  Protection  of  citizens  in  state  of  forum."" — While  a  contract  is  to  be 
construed  according  to  the  lex  loci  contractus,  a  court  will  not,  in  a  question  of 
priority,  set  aside  its  own  statutes  and  rules  to  the  prejudice  of  its  own  citizens.^ 
The  statutes  of  a  state  have  of  themselves  no  extraterritorial  force,-  and  whatever 
effect  they  have  in  foreign  states  is  by  virtue  of  the  laws  of  such  state,  or  under 
the  doctrine  of  comity.*  An  owner  undertaking  to  mortgage,  according  to  the 
laws  of  one  state,  personal  property  situated  in  another  state,  and  the  mortgagee 
attempting  to  enforce  the  mortgage  in  the  state  of  the  actual  situs  of  the  prop- 
erty against  third  persons  domiciled  there,  the  law  of  the  forum  governs.*  An 
action  upon  a  foreign  judgment  is  regulated  by  the  law  of  the  state  where  the 
action  is  brought." 

§  6.  Contracts  respecting  realty." — The  law  of  the  sovereignty  in  which  real 
property  is  situated  governs  as  to  transfers  of  such  property,  whether  conveyed 
absolutely  or  by  way  of  mortgage.''  A  covenant  being  personal,  its  validity  i» 
determined  by  the  law  of  the  state  where  made.* 


94.  In  re  Brannock,  181  P.  819. 

95.  A  contract  to  furnish  materials  for 
the  construction  of  a  dock,  reserving  a  lien 
thereon  to  the  seller,  being  made  in  Indiana, 
in  which  state  the  dock  was  at  the  time  a 
mere  chattel,  the  right  of  the  seller  to  en- 
force such  lien  on  the  dock  which  had  been 
placed  In  the  Ohio  river  and-  within  the 
jurisdiction  of  the  Kentucky  courts  must  be 
determined  by  the  laws  of  Indiana.  Arnold 
V.  Bastin's  Trustees,  25  Ky.  D.  R.  895,  76  S. 
W.    855. 

See  monograph — The  Locus  of  Sales  C.  O. 
D. — IV  Columbia  Law    Rev.  541. 

96.  See  1   Curr.  L.  562,  §   4;   Id.   563,   §   6. 

97.  The  law  of  Canada  that  contributory 
negligence  does  not  constitute  a  bar  to  an 
action  for  damages  for  injuries,  though  con- 
trary to  the  law  of  Vermont,  will  be  en- 
forced in  the  latter  state.  Morisette  v. 
Canadian  P.  R.  Co.   [Vt.]   56  A.  1102. 

note:.  What  laws  Trill  be  so  enforced: 
Some  states  decline  to  administer  foreign 
laws  unless  closely  analogous  to  their  own. 
Mexican  Nat.  R.  Co.  v.  Jackson,  89  Tex.  107, 
33  S.  W.  857,  59  Am.  St.  Rep.  28,  31  U 
R.  A.  276;  Anderson  v.  M.  &  St.  P.  R.  Co.,  37 
Wis.  321;  Richardson  v.  N.  T.  C.  R.  Co.,  98 
Mass.  85.  But  the  majority  of  the  courts 
will  not,  in  otherwise  proper  cases,  refuse 
to  adopt  and  apply  the  law  of  a  foreign  state, 
however  unlike  the  law  of  its  own,  unless 
it  be  contrary  to  pure  morals,  or  abstract 
justice,  or  unless  the  enforcement  would  be 
of  evil  example,  and  harmful  to  Its  own 
people,  and  therefore  inconsistent  with  the 
dignity  of  the  government  whose  authority 
is  invoked.     Herrick  v.   Minneapolis,   etc.,  R. 


Co.,  31  Minn.  11,  16  N.  W.  413,  47  Am.  Rep. 
771;  Higgins  v.  R.  Co.,  155  Mass.  180.  29 
N.  E.  534,  31  Am.  St.  Rep.  544;  Dennick  v.  R. 
Co.,  103  U.  S.  11,  26  Law.  Bd.  439;  McLeod  v. 
R.  Co.,  68  Vt.  727,  6  A.  648;  Chicago,  etc.,  R. 
Co.  v.  Rouse,  178  111.  132,  52  N.  E.  951,  44 
L.  R.  A.  410.  See  Morisette  v.  Canadian  P. 
R.  Co.   [Vt.]  56  A.  1102. 

98.  Columbian  Building  &  Loan  Ass'n  v. 
Rice   [S.  C]    47  S.  B.  63. 

99.  See  1  Curr.  L.   563. 

1.  A  chattel  mortgage  executed  and  re- 
corded in  Illinois  on  property  afterwards 
transferred  to  Tennessee  will  not  be  given 
priority  in  the  courts  of  the  latter  state  over 
the  liens  of  local  attaching  creditors.  Sny- 
der V.  Yates    [Tenn.]   79   S.  W.   796. 

38.  Recording  laws.  Snyder  v.  Yates 
[Tenn.]  79  S.  W.  796.  Insurance  laws.  Prov- 
ident Sav.  Life  Assur.  Soc.  v.  Bailey,  25  Ky. 
L.  R.  2251,  80  S.  W.  452.  Exemption  laws. 
Baltimore,  etc.,  R.  Co.  v.  Hollenbeck.  161 
Ind.  452,  69  N.  E.  136.  See  1  Curr.  L.  563,  n. 
86. 

3.  Snyder  v.   Yates    [Tenn.]    79    S.   W.    796. 

4.  This  rule  only  applies  when  the  actual 
situs  of  the  property  and  the  forum  are  the 
same.  Smead  v.  Chandler,  71  Ark.  605,  76 
S.   W.   1066. 

6.  Chicago  Title  &  Trust  Co.  v.  Smith 
[Mass.]    70  N.  B.   426. 

6.  See  1  Curr.  L.  564. 

7.  Bowdle  V.  Jencks  [S.  D.]  99  N.  W.  »». 
See  1  Curr.  L.  564,  n.  90. 

8.  Though  the  contract  involve  the  pur- 
chase of  land  in  another  state.  Robinson  v. 
Suburban  Brick  Co.   [C.  C.  A.]   127  F.   804. 
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§  7.  Application  of  remedies.^ — The  lex  fori  governs  in  all  matters  relating 
to  the  remedy/*  except  where  created  by  statute  with  and  as  a  part  of  the  right/^ 
and  the  course  of  procedure.^^  It  determines  whether  an  action  for  the  damages 
for  injury  to  land  is  local  or  transitory,^'  the  question  of  the  party  to  be  sued/* 
though  through  comity  the  courts  may  follow  the  method  of  procedure  sanctioned 
by  the  domicile  of  the  defendant.^"  The  rules  of  pleading  and  evidence,  includ- 
ing presumptions  and  the  burden  of  proof,  axe  governed  by  the  lex  fori,^'  as  is  the 
sufficiency  of  a  notice  to  take  depositions  as  to  time  of  service  and  not  by  the  law 
of  the  state  where  the  depositions  are  to  be  taken.^^  The  items  of  damage  that 
may  be  recovered  are  governed  by  the  lex  fori.^'  The  presentation  of  claims 
against  estates  of  decedents  is  governed  by  the  law  of  state  where  the  estate  is 
being  probated.^'  Congress  having  legislated  generally  upon  the  subjects  of  plead- 
ing, the  rules  of  the  state  practice  are  superseded  in  so  far  as  they  affect  the  Fed- 
eral courts,'"'  and  state  statutes  governing  the  reception  and  consideration  of  evi- 
dence do  not  control  in  proceedings  in  the  Federal  courts.'* 

Recovery  for  wrongful  death.^'^A  right  of  action  for  wrongful  death  is  gov- 
erned by  the  law  of  the  place  where  the  cause  of  action  arose,"'  and  the  proceeds 
of  such  suit  win  be  distributed  according  to  the  law  of  such  place,"*  the  law  of 
the  forum  applying  only  as  showing  that  the  foreign  statute  is  not  against  the 
policy  of  the  law  of  such  state,""  though  the  amount  recoverable  is  governed  by 
^e  statutes  of  the  state  where  the  action  is  brought.""  Such  foreign  law  must, 
however,  be  proved."' 

Statutes  of  limitation."' — In  some  states,  the  statute  of  limitations  of  the 
state  where  the  cause  of  action  arose  governs,"'  though  generally  the  law  of  the 
forum  governs,'"  except  where  the  right  is  created  by  a  statute  which  allows  only 


».     See  1  Curr.  L.  564. 

10.  Waters  v.  Spencer,  89  N.  T.  S.  693; 
Brand  v.  Brand,  25  Ky.  L.  R.  987,  76  S.  W. 
868. 

11.  Dorr  Cattle  Co.  v.  Des  Moines  Nat. 
Bank   [Iowa]    98  N.  W.   918. 

12.  As  to  plaintiff's  right  to  bring  the 
action  in  his  own  name.  Waters  v.  Spencer, 
89   N.    T.    S.    693. 

15.  Peyton  v.  Desmond  [C.  C.  A.]  129  F.  1. 
14.     Unincorporated  association.     Saunders 

V.  Adams  Exp.  Co.  [N.  J.  Law]  67  A.  899. 

16.  Saunders  v.  Adams  Exp.  Co.  [N.  J. 
Law]    57  A.   899. 

16.  Death  by  wrongful  act.  Baltimore  & 
O.  R.  Co.  V.  Ryan,  31  Ind.  App.  597,  68  N.  B. 
923.  The  evidence  by  which  a  contract  Is 
sought  to  be  proved  Is  governed  by  the  lex 
fori.     Marvel  v.  Marvel  [Neb.]   97  N.  W.  640. 

17.  In  re  Wogan  [Mo.  App.]   77  S.  W.  490. 

18.  Dorr  Cattle  Co.  v.  Des  Moines  Nat. 
Bank  [Iowa]  98  N.  W.  918.  See  1  Curr.  L. 
565,  n.  99. 

19.  Action  cannot  be  maintained  in  the 
Federal  court  to  enforce  a  claim  against  such 
estate  after  the  time  allowed  by  the  statute 
of  such  state  has  expired.  Schurmeier  v. 
Connecticut  Mut.  Life  Ins.  Co.  [C.  C.  A.]  124 
F.  865. 

20.  Lange  v.  Union  Pac.  R.  Co.  [C.  C.  A.] 
126  F.  338. 

ai.  Testimony  of  accomplices.  Hanley  v. 
U.    S.    [C.   C.    A.]    123   F.    849. 

22.  See   1    Curr.   L.    565. 

23.  Leman  v.  Baltimore  &  O.  R.  Co.,  128 
F.  191.  Under  Wyoming  statutes,  the  action 
must  be  brought  within  that  state.  Sanbo  v. 
Union   Pac.    Coal   Co.,    130   F.    52, 


24.  Leman  v.  Baltimore  &  O.  R.  Co.,  128 
F.  191;  Sanbo  v.  Union  Pac.  Coal  Co.,  130  F. 
52. 

25.  Leman  v.   Baltimore   &  O.  R.   Co.,   128 

F.   191. 

26.  A  statute  of  another  state,  providing 
for  recovery 'of  damages  for  wrongful  death 
of  a  citizen  of  such  state  in  such  state,  will 
be  enforced  in  Ohio,  but  the  amount  recover- 
able will  be  governed  by  Ohio  statute. 
Schell  V.  Toungstown  Iron  &  Sheet  Co.,  4 
Ohio  C.  C.  (N.  S.)  172.  See  1  Curr.  L.  565,  n. 
99. 

27.  STOTE.  Proof  of  law  of  state  where 
canse  of  action  aroset  In  an  action  to  re- 
cover damages  for  the  wrongful  death  of  a 
person  in  another  state.  It  is  generally  held 
to  be  necessary  to  prove  that  such  a  right 
of  action  is  given  by  the  law  of  the  state 
where  the  occurrence  took  place.  Selma, 
etc.,  R.  Co.  V.  Lacy,  43  Ga.  461;  Hamilton  v. 
Hannibal,  etc.,  R.  Co.,  39  Kan.  56;  Hyde  v. 
Wabash,  etc.,  R.  Co.,  61  Iowa,  441,  47  Am. 
Rep.  820;  State  v.  Pittsburgh,  etc.,  R.  Co., 
45  Md.  41;  Debevaise  v.  New  York,  etc.,  r! 
Co.,  98  N.  T.  377,  50  Am.  Rep.  683;  Nashville, 
etc.,  R.  Co.  V.  Eakin,  6  Cold.  [Tenn.]  582; 
Needham  v.  Grand  Trunk  R.  Co.,  38  Vt.  294.— 
From  note  to  Attrill  v.  Huntington  [Md.]  14 
Am.  St.  Rep.  344,  354.  See  post.  Presumptions 
and   judicial   notice   regarding   foreign   laws 

28.  See  1  Curr.  L.  565. 

29.  Action  against  Indorser  on  a  note 
[Code  Civ.  Proo.  §  390a].  Holmes  v.  Hengen 
85  N.  T.  S.  35. 

30.  Damages  for  an  alleged  Illegal  execu- 
tion on  the  property  of  plaintiff.  Montague 
v.   Cummings.   119  Ga.  139,   45  S.  E.  979;   Ross 


3  Cur.  Law. 


CONPLICT  OP  LAWS  S  8. 


725 


a  specified  time  for  its  enforcement.'*  A  judgment  rendered  on  the  plea  of  the 
statute  of  limitations  in.  one  jurisdiction  does  not  bar  an  action  in  another  juris- 
diction having  a  different  statute  of  limitations.'^ 

Presumptions  and  judicial  notice  regarding  foreign  laws.^' — It  is  only  in  the 
-absence  of  something  to  the  contrary"  that  the  law  of  the  sister  state  is  presumed 
to  be  the  same  as  the  lex  fori.""  In  the  absence  of  proof,  it  is  presumed  that  the 
common-law  rule  exists  in  a  sister  state.*'  The  presumption,  in  the  absence  of 
proof  to  the  contrary,  that  the  law  of  a  foreign  state  is  like  the  lex  fori,  does  not 
extend  to  positive  statutory  law."  Courts  will  not  take  judicial  notice  of  the 
statutory  provisions  of  a  foreign  state;''  to  be  available,  they  must  be  alleged'" 
and  proven.*"  Such  laws  not  being  pleaded  nor  proven,  the  law  of  the  forum 
prevails."  The  law  of  the  foreign  state  being  alleged  as  a  fact,  it  need  only  be 
proved  substantially  as  alleged.*'' 

§  8.  Torts.*" — The  right  to  sue  for  a  tort,**  the  liability  of  the  perpetrator,*' 
and  the  defenses  that  he  may  plead,  are,  with  few  exceptions,  governed  by  the 
law  of  the  place  where  the  cause  of  action  arose,*'  and  the  right  of  action  may 
be  pursued  in  any  court  having  competent  jurisdiction  over  the  subject-matter 
and  the  parties.*^  United  States  admiralty  courts  having  jurisdiction  of  cases 
of  tort  arising  between  an  American  and  a  foreigner,  on  a  foreign  vessel  on  the 
high  seas,  the  general  maritime  law  of  this  country  governs.*'  Whether  municipal 
corporations  are  responsible  for  negligence  in  any  stated  case  is  a  matter  of  local 
law,  which  the  Federal  court  must  follow.*'  The  right  of  action  being  statutory, 
the  statutes  of  the  sister  state  must  be  pleaded  and  proved."" 


V.  Kansas  City  R.  Co.  [Tex.  Civ.  App.]  79 
S.  W.  626;  Taylor  v.  Union  Pao.  R.  Co.,  123 
F.  156.     See  1  Curr.  L.  565,  n.  1. 

81.  Nor  Is  this  rule  changed  by  the  fact 
that  the  railroad  Invoking-  Its  aid  is  Incor- 
porated In  another  state  from  that  in  which 
the  statute  exists,  it  being'  liable  to  suit  In 
the  latter  state.  Ross  v.  Kansas  City  R.  Co. 
[Tex.  Civ.  App.]   79  S.  "W.   626. 

32.  Brand  v.  Brand,  25  Ky.  L.  R.  987,  76 
S.  W.   868. 

33.  See  1  Curr.  L.  566. 

34.  In  requisition  proceedings,  an  Indict- 
ment being  founded  upon  the  law  of  the 
sister  state,  the  law  of  such  state  will  not 
be  presumed  to  be  the  same  as  that  of  the 
forum,  where  under  the  laws  of  the  latter, 
the  Indictment  is  Insufficient.  In  re  Ren- 
shaw  [S.  D.]   99  N.  W.  83. 

35.  McMillan  V.  American  Exp.  Co.,  123 
Iowa,  236,  98  N.  W.  629;  Balrd  v.  Vines  [S. 
D.]  99  N.  W.  89.  In  the  absence  of  proof  of 
the  law  of  a  sister  state,  the  court  will  ap- 
ply the  law  of  Its  own  state  in  Interpreting 
a  decree  of  a  court  of  the  sister  state.  Fred 
V.  Fred  [N.  J.  Eq.]  58  A.  611.  As  the  com- 
mon law  of  the  forum.  Hazen  v.  Mathews, 
184  Mass.  388,  68  N.  B.  838.  See  1  Curr.  L. 
566,  n.  10-11. 

36.  Baltimore,  etc.,  R.  Co.  v.  Hollenbeck, 
161  Ind.  452,  69  N.  B.  136.  Hence  no  legal 
limitation  on  the  rate  of  Interest  in  such 
state.  Columbian  Building  &  Loan  Ass'n  v. 
Rice  [S.  C]  47  S.  E.  63.  See  1  Curr.  L.  666, 
n.    12. 

37.  Waters  v.   Spencer,  89  N.   T.  S.   693. 

38.  Insurance  laws.  New  York  Life  Ins. 
Co.  V.  Smith,  139  Ala.  303,  35  So.  1004.  Will 
not  take  Judicial  notice  of  the  14ws  of  an 
Indian  tribe.  Rowe  v.  Henderson  [Ind.  T.] 
76  S.  W.  260.     See  1  Curr.  L.   566,  n.   IB,   16. 


39.  Columbian  Building  &  Loan  Ass'n  v. 
Rice   [S.  C]    47   S.   B.   63. 

40.  New  York  Life  Ins.  Co.  v.  Smith,  139 
Ala.   303,   35  So.   1004. 

41.  Indian  tribal  law.  Rowe  v.  Henderson 
[Ind.  T.]  76  S.  W.  260;  Rlcknor  v.  Clabber 
[Ind.  T.]    76   S.   W.   271. 

42.  Morisette  v.  Canadian  P.  R.  Co.  [Vt.] 
56  A.   1102. 

43.  See  1  Curr.  L.  566. 

44.  Dorr  Cattle  Co.  v.  Des  Moines  Nat. 
Bank  [Iowa]  98  N.  W.  918. 

45.  Dorr  Cattle  Co.  v.  Des  Moines  Nat. 
Bank  [Iowa]  98  N.  W.  918.  Liability  of  mas- 
ter for  Injury  to  servant  so  held,  though 
contract  of  employment  was  entered  into  in 
another  state.  Pennsylvania  Co.  v.  Flshack 
[C.  C.  A.]  123  F.  465.  Fraudulent  representa- 
tions. Stratton's  Independence  v.  Dines,  126 
F.  968.  Where  injury  to  servant  of  railway 
happened  in  Iowa,  but  suit  was  brought  in 
Missouri,  Iowa  decisions  formed  the  prece- 
dents of  the  case.  Mitchell  v.  Wabash  R.  Co., 
97  Mo.  App.  411,  76  S.  W.  647.  Death  being 
caused  by  the  alleged  negligence  of  a  rail- 
road In  Illinois  in  an  action  in  Indiana  for 
damages,  held  plaintiff  entitled  to  benefit  of 
Illinois  statute  relative  to  the  use  of  whistles 
and  bells  on  locomotive  engines.  Baltimore 
&  O.  R.  Co.  V.  Ryan,  31  Ind.  App.  597,  68 
N.   B.   923. 

46.  Dorr  Cattle  Co.  v.  Des  Moines  Nat. 
Bank   [Iowa]    98   N.   W.   918. 

47.  International  Nav.  Co.  v.  Lindstrom 
[C.   C.  A.]    123    F.    475. 

48.  Elder  Dempster  Shipping  Co.  v.  Poup- 
plrt   [C.   C.   A.]    125   P.   732. 

49.  City  of  Denver  v.  Porter  [C.  C.  A.]  126 
F    288 

50.  Baltimore  &  O.  R.  Co.  v.  Ryan,  31 
Ind.  App.   597,   68  N.  B.  923. 
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COUSPIRACT. 

5  1.    CItU       LlabUItT-       (726).      Particular  I  Conspiracies     (728).     Defenses     (728).      Who 
Conspiracies    (726).     Actions    (727).  Liable    (729).     Indictments    (729).     Evidence 

§2.    Crlntlnol    lilablUty    (727).      Indictable '  (729).     Trial    (730). 

§  1.  Civil  liability.^^ — Conspiracy  cannot  be  made  the  subject  of  a  civil  ac- 
tion unless  something  in  pursuance  of  the  conspiracy  has  been  done,  occasioning  an 
injury^''  not  too  remote  or  uncertain  for  estimation."^  Actual  damage,  however,  need 
not  be  shown  where  the  injury  clearly  appears.^*  Pursuit  of  a  lawful  thing,^° 
though  influenced  by  vindietiveness,  is  not  actionable."* 

Particular  conspiracies.^'' — Workmen  may  lawfully  combine  to  withdraw  in  a 
body  from  their  employment,  for  the  purpose  of  obtaining  an  advance  in  wages,  a 
reduction  of  the  hours  of  labor,  or  any  other  legitimate  advantage,  even  though  they 
may  know  that  such  action  will  necessarily  cause  injury  to  the  business  of  their 
employers :  but  the  abandonment  of  service  must  not  be  in  violation  of  any  continu- 
ing contract,  must  be  conducted  in  a  lawful  manner,  without  any  attempt  at  coercion 
by  means  of  threats  or  intimidation,  and  under  such  circumstances  as  not  to  wan- 
tonly or  maliciously  inflict  injury  to  person  or  property."'  Employers  also  have  the 
right  to  combine  to  refuse  employment  to  any  kind  or  class  of  workmen  precisely 
as  employes  have  the  right  to  combine  to  refuse  to  be  employed,"'  and  since  in  the 
absence  of  a  contract  for  employment  for  a  definite  period,  the  employer  may  dis- 
charge his  employes  at  any  time,  there  can  be  no  such  thing  as  an  unlawful  conspir- 


61.     See  1   Curr.   L.   566. 

5a.  The  mere  allegation  that  the  defend- 
ants conspired  and  confedera;ted  together  is 
of  no  consequence  unless  it  also  appears  tliat 
they  so  did  to  do  an  unlawful  act  or  a  law- 
ful act  in  an  unlawful  manner.  Bitzer  v. 
Washburn,  121  Iowa,  462,  96  N.  W.  978.  A 
mere  conspiracy  to  cheat  and  defraud 
amounts  to  nothing;  the  fraud  and  injury 
must  be  connected.  New  York,  etc.,  R.  Co. 
V.  Reeves,  85  N.  T.  S.  28. 

B3.  Bitzer  v.  Washburn,  121  Iowa,  462,  96 
N.  W.   978. 

54.  In  an  action  for  conspiracy  to  ruin 
plaintiff's  business  by  slanderous  reports, 
an  instruction  that  neither  conspiracy  nor 
acts  done  in  pursuance  thereof  constitute  a 
basis  of  recovery  unless  actual  damage  re- 
sults and  is  affirmatively  shown,  is  errone- 
ous. Brown  v.  American  Freehold  Land 
Mortg.   Co.   [Tex.   Civ.   App.]    81  S.  W.   824. 

55.  Conspiracy  to  defeat  the  collection  of 
a  judgment.  Bitzer  v.  Washburn,  121  Iowa, 
462,  96  N.  W.  978.  Exclusion  of  member  from 
seat  in  a  church  convention.  Cranflll  v. 
Hayden  [Tex.  Civ,  App.]  75  S.  W.  573.  Where 
either  the  assignor  or  assignee  of  mining 
leases  might  have  prosecuted  an  alleged  tres- 
pass, the  fact  that  the  assignment  required 
that  the  assignor  should  prosecute  for  the 
benefit  of  the  assignee,  who  agreed  to  pay 
the  expenses  of  the  litigation,  did  not  ren- 
der it  void  as  a  conspiracy  to  maintain  any 
suit.     Pinlen    v.    Heinze,    28    Mont.    548,    73 

P.   123. 

50.  Action  by  a  priest  of  the  Protestant 
Episcopal  Church  against  the  bishop  of  his 
diocese  and  members  of  his  congregation  for 
conspiracy  resulting  in  his  deposition  from 
office.  Irvine  v.  Elliott,  206  Pa.  162,  55  A. 
859. 

57.  See  1  Curr.  L.  566. 

58.  State  V.  Stockford  [Conn.]  58  A.  769; 
People  V.  McFarlin,  89  N.  T.  S.  627.  Ao- 
cordinsly   if  members  of  a  trades  union  com- 


bine to  prevent  members  of  a  rival  union 
from  obtaining  work  by  threats  of  a  strike, 
they  combine  to  accomplish  an  unlawful  pur- 
pose. Erdman  v.  Mitchell,  207  Pa.  79,  56 
A.  327.  And  a  preliminary  injunction  against 
a  trades  union  will  not  be  vacated  where 
the  strike  had  been  ordered  against  the  em- 
ployer not  on  any  question  of  wages,  but 
merely  because  he  had  refused  to  agree  to 
employ  only  union  men.  Davis  Mach.  Co.  v. 
Robinson,  84  N.  T.  S.  837.  The  language  or 
conduct  which  will  constitute  the  unlawful 
use  of  threats  or  means  to  intimidate  need 
not  be  such  as  to  induce  a  fear  of  personal 
injury.  Any  words  or  acts  which  are  cal- 
culated and  intended  to  cause  an  ordinary 
person  to  fear  an  Injury  to  his  person,  busi- 
ness or  property  are  equivalent  to  threats. 
State  V.  Stockford  [Conn.]  58  A.  769.  Acts 
amounting  to  a  boycott  constitute  a  con- 
spiracy, and  may  be  restrained  by  injunc- 
tion. Gray  v.  Building  Trades  Council 
[Minn.]  97  N.  W.  663.  A  boycott  is  a  com- 
bination of  several  persons  to  cause  a  loss  to 
a  third  person  by  causing  others  against 
their  will  to  withdraw  from  him  their  bene- 
flclal  business  intercourse  through  threats 
that  unless  a  compliance  with  their  demands 
is  made,  the  persons  forming  the  combina- 
tion will  cause  loss  or  injury  to  him;  or  an 
organization  formed  to  exclude  a  person 
from  business  relations  with  others  by  per- 
suasion, intimidation,  and  other  acts  which 
tend  to  violence,  and  thereby  cause  him 
through  fear  of  resulting  injury  to  submit 
to  dictation  in  the  management  of  his  af- 
fairs. Id.  See  1  Curr.  Ij.  566,  n.  22;  also,  1 
Curr.  L.  567,  annotation. 

59.  Atkins  v.  Fletcher  Co.  [N.  J.  Eq.]  65 
A.  1074.  It  is  not  a  conspiracy  to  report  to 
other  employers,  members  of  an  associa- 
tion, the  names  of  employes  who  have  left 
employment  without  an  agreed  notice.  There 
was  an  agreement  not  to  employ  such,  Wil- 
lis v.  Muscogee  Mfg.   Co.    [Ga.]    48   S.   B.    177. 
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aey  to  destroy  a  labor  union  by  discharging  its -members  or  refusing  to  employ 
them.*"  A  street  railway  company  may  be  liable  for  transporting  colored  passen- 
gers without  warning  to  a  place  where  they  are  assaulted  pursuant  to  a  conspiracy 
which  its  employes  knew  to  exist.*^  A  conspiracy  to  ruin  plaintiffs  business  by 
circulating  slanderous  reports  is  actionable.'^ 

Actions.^" — ^Each  conspirator  is  responsible  for  the  acts  and  representations  of 
all  the  others  within  the  scope  of  the  conspiracy.'*  An  action  cannot  be  maintained 
by  a  stockholder  for  conspiracy  to  injure  and  ruin  the  corporation." 

The  averment  of  conspiracy  adds  nothing  in  legal  effect  to  the  other  averments 
of  a  pleading."    A  bill  of  particulars  may  be  required." 

In  a  civil  action,  an  allegation  of  conspiracy  is  supported  by  proof  of  a  mere 
illegal  agreement  to  acf  Direct  proof  is  not  required ;  like  any  other  fact  it  may 
be  proved  by  any  facts  or  circumstances  which  satisfy  the  mind  of  its  existence,'* 
and  when  there  is  any  evidence  to  warrant  a  finding,  the  question  is  for  the  jury." 
After  the  introduction  of  competent  evidence  tending  to  prove  a  conspiracy,  evidence 
of  conversations  between  plaintiff  and  either  of  defendants,  relating  to  the  trans- 
action, is  competent  and  binding  on  the  others,  though  they  were  not  present.'*  In 
an  action  against  a  railway  company  for  transporting  colored  passengers  without 
warning  to  a  place  where  they  were  assaulted  pursuant  to  a  conspiracy  which  its 
employes  knew  to  exist,  evidence  of  prior  assaults  committed  on  colored  persons  at 
the  same  place,  and  articles  published  in  daily  papers  describing  the  occurrences,  are 
admissible.'^* 

A  judgment  against  several  parties  for  a  liability  arising  out  of  a  fraudulent 
conspiracy  should  be  against  them  jointly  and  severally.'" 

§  2.     Criminal  liability.''* — A  combination  of  persons  for  the  accomplishment 


60.  Boyer  v.  Western  Union  Tel.  Co.,  124 

P.   246. 

61.  Indianapolis  St.  R.  Co.  v.  Dawson,  31 
Ind.  App.  605,  68  N.  B.  909. 

62.  Brown  v.  American  Freehold  Land 
Mortg.  Co.   [Tex.]   80  S.  W.  985. 

63.  See  1  Curr.  L..  567. 

64.  Conspiracy  to  injure  business.  Brown 
V.  American  Freehold  Land  Mortg.  Co,  [Tex.] 
80  S.  W.  985.  Conspiracy  to  cheat  by  false 
representations  Inducing  exchange  of  land. 
Miller  v.  John,  208  111.  173,  70  N.  B.  27. 
Where  a  conspiracy  to  publish  a  libel  is 
shown,  all  conspirators  are  responsible  for 
all  of  the  publications,  though  no  one  of  them 
was  concerned  in  all.  Cranfill  v.  Hayden 
[Tex.   Civ.  App.]    75  S.  "W.   573. 

65.  The  remedy  for  such  a  wrong  is 
through  a  suit  by  the  corporation  or  through 
a  bill  in  equity  if  the  corporate  officers  re- 
fuse to  act.  Converse  v.  United  Shoe  Ma- 
chinery Co.   [Mass.]   70  N.  B.  444. 

66.  Converse  v.  United  Shoe  Machinery 
Co.  [Mass.]  70  N.  E.  444.  Allegations  In  a 
bill  to  restrain  the  sale  of  round-trip  tickets 
by  ticket  brokers,  of  a  malicious  conspiracy 
to  defraud  plaintiff,  are  insufBcient  to  justify 
equitable  relief  where  It  is  not  stated  in 
what  the  conspiracy  consists.  New  York, 
etc.,  R.   Co.  V.  Reeves,  85  N.  T,  S.  28. 

67.  "Where  it  Is  alleged  that  the  defend- 
ant company  by  and  through  Its  officers, 
agents  and  servants  did  conspire  to  defraud 
plaintiff,  the  defendant  Is  entitled  to  a  bill 
of  particulars  setting  out  the  names  of  such 
agents.  Riker  v.  Brlanger,  87  App.  Div.  137, 
84  N.  Y.  S.   69. 

es.     Saxton    V.    Sebring,    89   N.    Y.    S.    372. 


69.  Saxton  v.  Sebring,  89  N.  Y.  S.  372; 
Owens  V.  State  [Ga.]  48  S.  E.  21.  Action  by 
trustee  to  set  aside  alleged  fraudulent  con- 
veyance of  bankrupt's  property.  Saxton  v. 
Sebring,   89  N.  Y.  S.   372. 

70.  McNaughton  v.  Smith  [Mich.]  99  N.  W. 
382.  Evidence  held  to  show  fraudulent  con- 
spiracy to  suppress  a  will  and  deprive  dev- 
isees of  benefit  thereof.  Anderson's  Adm'r 
V.    Smith    [Va.]    48    S.   E.    29. 

71.  Miller  v.  John,  208  111.  173,  70  N.  E.  27. 
73.     Indianapolis  St.   R.  Co.  v.  Dawson,   SI 

Ind.  App.   605,   68  N.  B.   909. 

73.  Anderson's  Adm'r  v.  Smith  [Va.]  48 
S.  E.  29. 

74.  See  1  Curr.  L.  567. 

Note.  The  general  holding  is  that,  as 
defrauding  a  person  of  his  property  is  not 
necessarily  a  crime,  an  indictment  charging 
a  conspiracy  to  defraud  must  aver  unlawful 
means  by  which  this  object  was  to  be  ac- 
complished. State  V.  Williams,  48  Me.  218; 
Com.  V.  Shedd,  7  Cush.  [Mass.]  514;  Oder- 
man  V.  People,  4  Mich.  414;  March  v.  People, 
7  Barb.  [N.  Y.]  391.  The  contrary  rule  pre- 
vails In  Pennsylvania.  Com.  v.  McKlsson,  8 
Serg.  &  R.  [Pa.]  420,  11  Am.  Dec.  630.  A 
combination  to  secrete  or  dispose  of  the  prop- 
erty of  a  debtor  for  the  purpose  of  defraud- 
ing his  creditors  is  indictable  (Hull  v.  Baton, 
25  Vt.  458;  Heine  v.  Com.,  91  Pa.  145;  BUzey 
V.  State,  57  Miss.  827),  as  is  a  combination 
by  which  goods  are  to  be  purchased  on 
credit  from  a  third  person,  and  concealed  to 
avoid  payment  of  the  price  (Com.  v.  Ward,  1 
Mass.  473).  A  general  charge  of  conspiracy 
to  cheat  a  municipal  corporation  Imports  an 
indictable  defense  on  account  of  character  of 
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of  a  particular  object  may  be  criminal,  either  because  the  object  itself  is  criminal  in 
its  character/*  or  because  the  means  by  which  a  lawful  object  is  to  be  effected  are 
criminal/*  It  is  not  necessary  to  show  that  the  conspirators  actually  come  together, 
or  that  they  are  acquainted  with  each  other.''^ 

Indictable  conspiracies.''^ — A  conspiracy  between  two  or  more  persons  to  prevent 
negro  citizens  from  exercisiag  the  right  to  lease  and  cultivate  land  is  indictable /° 
likewise  a  conspiracy  to  commit  adultery.'"  In  Pennsylvania,  a  combination  to 
enforce  the  payment  of  a  debt  from  the  wages  of  labor  is  indictable.*^  Cases  involv- 
ing the  Federal  statute  are  discussed  below.*^ 

Defenses.^^ — It  is  immaterial  whether  the  object  of  the  conspiracy  is  effectuated; 
the  gist  of  the  offense  lies  in  the  unlawful  agreement." 


corporation.  State  v.  Young,  37  N.  J.  Daw, 
184.  See  cases  collected  In  note  [Mich.]  61 
Am.  Dec.  82.  See,  also,  1  Curr.  Li.  568,  anno- 
tation. 

75.  A  combination  which  contemplates  the 
use  of  force,  threats,  or  Intimidation  to  In- 
duce workmen  to  abandon  together  the 
service  of  their  employers  is  criminal.  State 
V.  Stockford  [Conn.]  68  A.  769.  The  object 
being  unlawful,  the  offense  is  complete  the 
moment  the  conspiracy  Is  made.  Com.  v. 
Stambaugh,   22  Pa,   Super.  Ct.  386. 

76.  Attempt  to  pass  state  medical  ex- 
amination by  procuring  beforehand  copies  of 
the  proposed  questions.  State  v.  Stewart,  32 
Wash.  103,  72  P.  1026.  So  when  members  of 
an  organization,  no  matter  how  commend- 
able the  purpose  for  its  existence  may  be, 
endeavor  to  compel  a  man  to  join  by  threat- 
ening him  that  unless  he  does  so  they  will 
not  only  refuse  to  labor  with  him,  but  that 
in  order  to  prevent  him  from  obtaining  work 
at  his  trade,  they  will  utilize  the  entire  pow- 
er and  enginery  of  the  association  to  turn 
custom  from  and  promote  hostility  toward 
any  one  who  does  employ  him,  then  the 
members  of  such  association,  who  are  co- 
operating by  such  means  to  bring  about  such 
a  result,  are  guilty  of  the  crime  of  con- 
spiracy.    People  V.  McFarlln,  89  N.  T.  S.  627. 

77.  Use  of  a  go-between.  State  v.  Stew- 
art,  32  Wash.   103,    72  P.  1026. 

note:.  General  elements  of  conspiracy: 
It  is  not  necessary  that  the  parties  should 
have  been  previously  acquainted  with  each 
other  (People  v.  Mather,  4  Wend.  [N.  T.]  229, 
21  Am.  Dec.  122),  or  that  they  should  have 
agreed  upon  the  particular  manner  in  which 
the  conspiracy  was  to  be  carried  out  (United 
States  V.  Rindskopf,  6  BIss.  259),  or  that 
the  object  of  the  conspiracy  should  have 
been  in  Itself  criminal  (State  v.  Rowley,  12 
Conn.  101;  Smith  v.  People,  25  111.  17,  76  Am. 
Dec.  780).  Cases  collected  in  note  [Mich.] 
51  Am.   Deo.   82. 

78.  See  1   Curr.  U   567,  n.    27-32. 

79.  U.  S.  V.  Morris,   125  P.   322. 

80.  State  V.  Clemenson,  123  Iowa,  524,  99 
N.  W.   139. 

81.  Com.  V.  Stambaugh,  22  Pa.  Super.  Ct. 
386. 

82.  The  Federal  statute  Rev.  St.  5  5440 
provides  that  if  two  or  more  person  conspire, 
either  "to  commit  an  oftense  against  the 
United  States,  or  to  defraud  the  United  States 
In  any  manner  or  for  any  purpose,"  and  some 
overt  act  be  done,  all  the  parties  to  the 
conspiracy  shall  be  liable,  etc.  This  statute 
applies    with    equal    force    to    rights    of    the 


United  States,  created  subsequent  to  Its  pas- 
sage, as  well  as  those  previously  existing. 
Curley  v.  U.  S.  [C.  C.  A.]  130  P.  1.  The  term 
"defraud"  as  used  in  this  statute  should  not 
be  construed  as  limited  only  to  frauds  re- 
specting property  right,  but  to  include  the 
deprivation  of  a  right  by  deception  or  artifice. 
Id.  False  Impersonation  of  another  at 
civil  service  examination.  U.  S.  v.  Curley, 
122  P.  738.  But  an  agreement  between  a 
member  of  congress  and  another,  the  one 
to  receive  a  bribe  for  aiding  to  procure  an 
office  and  the  other  to  pay  the  same,  con- 
stitutes a  substantive  offense,  and  cannot  be 
made  the  basis  of  an  indictment  for  con- 
spiracy under  this  statute.  U.  S.  v.  Dietrich, 
126  P.  664.  An  indictment  charging  that  de- 
fendant, a  contractor,  conspired  with  certain 
postal  officials,  one  of  whom  was  charged 
with  the  duty  of  procuring  supplies  through 
contracts  let  after  advertisements  or  in  open 
market  at  reasonable  prices,  to  defraud  the 
United  States,  by  having  let  to  him  a  con- 
tract without  competition,  at  exorbitant 
prices,  for  articles  for  which  there  was  no 
immediate  necessity,  in  pursuance  of  which 
the  articles  were  purchased  from  defendant 
thereafter,  and  the  voucher  approved,  states 
an  indictable  conspiracy  within  Federal 
statutes.  In  re  Runkle,  125  P.  996.  The 
object  of  the  conspiracy  must  be  to  commit 
some  offense  against  the  United  States  in  the 
sense  only  that  it  must  be  to  do  some  act 
made  an  offense  by  the  laws  of  the  United 
States.  Scott  v.  U.  S.  [C.  C.  A.]  130  P. 
429.  A  conspiracy  to  deceive  an  agent 
appointed  to  examine  the  affairs  of  national 
banks  by  causing  false  entries  to  be  made 
in  books  of  bank.  Id.  Straw  bail.  Rad- 
ford V.  U.  S.  [C.  C.  A.]  129  P.  49.  Defraud- 
ing customs.     U.  S.  V.  Rosenthal,  126  P.  766. 

S3.     See  1  Curr.  D.  567. 

84.  State  v.  Stewart,  32  Wash.  103,  72  P. 
1026;  Moore  v.  People,  31  Colo.  336,  73  P. 
30.  In  a  prosecution  for  conspiracy  to  de- 
fraud the  United  States  by  the  execution 
of  straw  bail,  it  was  not  necessary  that  the 
government  should  prove  that  the  accused 
did  not  appear  on  the  day  required,  since  the 
government  was  defrauded  when  the  accused 
were  released  on  the  strength  of  a  recog- 
nizance apparently  good  but  worthless  in 
fact  (Radford  v.  U.  S.  [C.  C.  A.]  129  P.  49), 
and  it  is  no  defense  to  an  Indictment  for  con- 
spiracy to  defraud  the  customs  revenue  of 
the  United  States  that  If  the  practice  pre- 
scribed by  the  statute  had  been  followed, 
the  object  of  the  alleged  conspiracy  could 
not  have  been  accomplished  (U.  S.  v.  Rosen- 
thal, 126  P.   766). 
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Who  liable.*' — ^Mere  membership  in  a  firm,  it  not  appearing  that  such  connec- 
tion was  used  or  such  relation  assumed  for  the  purpose  of  subserving  the  conspiracy, 
is  not  enough  to  render  the  partner  liable.*'  While  the  common-law  offense  of  con- 
spiracy has  not  been  incorporated  in  the  Penal  Code  of  Georgia,  conspiring  with 
another  to  commit  an  olBEense  may  be  an  element  in  the  guilt  of  one  charged  as 
accessory  before  the  f act.*^ 

Indictments'^  passed  on  are  collected  in  the  note.''  An  information  for  con- 
spiracy to  defraud  by  means  of  forged  checks  need  not  give  a  particular  or  minute 
description  of  the  checks.*"  An  indictment  of  a  man  for  conspiracy  to  commit 
adultery  need  not  allege  that  he  knew  that  the  woman  was  married.'^  The  objection 
to  the  form  of  an  indictment  that  it  charges  not  only  conspiracy  but  false  pretenses 
as  well,  in  violation  of  the  Code,'"  can  only  be  taken  by  demurrer. 

Evidence.^^ — Conspiracy  may  be  proved  by  facts  and  circumstances,  and  the 
weight  and  sufficiency  of  the  evidence  is  for  the  jury.'*  The  acts  and  declarations 
of  a  conspirator,  in  furtherance  of  the  common  purpose,  are  evidence  against  him- 
self, and  are  also  evidence  against  his  associates  when  they  are  made  during  the 
performance  of  the  fraudulent  transactions  which  constitute  the  crime  charged."' 
Proof  of  acts  of  unchastity  on  the  part  of  one  of  the  defendants  is  not  admissible  in 
a  prosecution  for  conspiracy  to  defraud  legatees  under  a  will.''  Where,  in  a  prose- 
cution for  conspiracy,  the  court  held  that  certain  evidence  introduced  was  admissible 


8S.     See   1   Curr.  Ii.    S6S. 
8«.     Conspiracy    to    defraud    the    customs 
revenue.     TJ.  S.  v.  Cohn,  128  F.  616. 

87.  Bishop  V.  State,  US  Ga.  799,  45  S.  E. 
614. 

88.  See  1  Curr.  L.  668. 

89.  Snfflclent  Indictments:  An  Indictment 
charging  that  "defendants  did  willfully  con- 
spire to  cheat  and  defraud"  sufficiently  de- 
fines the  offense,  within  a  code  provision  re- 
quiring an  Indictment  to  name  the  crime 
•with  ivhlch  a  defendant  Is  accused,  or  if  It 
have  none,  then  to  give  a  brief  description 
of  it.  People  V.  Rathbun,  89  N.  Y.  S.  746.  Un- 
der a  code  provision  that  no  agreement  ex- 
cept to  commit  felony  amounts  to  a  conspir- 
acy unless  some  act  In  addition  to  the  agree- 
ment be  done  to  effectuate  the  object  thereof, 
an  Indictment  which  alleges  a  conspiracy  to 
obtain  money  from  the  public  by  false  pre- 
tenses and  alleges  overt  acts  In  furtherance 
of  the  conspiracy  and  also  the  obtaining  a 
sum  of  money  by  such  false  pretenses,  is  suf- 
ficient. People  V.  Welchers,  87  N.  T.  S.  897. 
So  an  Information,  charging  a  conspiracy  to 
obtain  from  a  member  of  a  state  medical  ex- 
amining board,  a  set  of  questions  to  be  used 
at  the  examination  held  by  such  board,  is 
good.  State  v.  Stewart,  32  "Wash.  103,  72  P. 
1026.  An  indictment  for  conspiracy  to  de- 
prive the  government  of  land  which  alleges 
that  the  lands  sought  to  be  acquired  were 
"public  lands"  and  that  defendants  had  con- 
spired to  defraud  the  United  States  of  such 
land  is  not  demurrable  for  failure  to  allege 
other  facts  showing  that  the  land  is  in  fact 
public  land.  U.  S.  v.  McKlnley,  126  F.  242. 
And  an  indictment  which  charges  a  con- 
spiracy to  defraud  by  "dealing  and  pretend- 
ing to  deal"  In  green  goods  so  called.  Is  not 
bad  for  repugnancy.  Lehman  v.  U.  S.  [C.  C. 
A.]  127  P.  41. 

Defective  Indictments:  An  Indictment  that 
defendants  conspired  to  Injure  certain  persona 
"In  the  free  exercise  and  enjoyment  of  a  right 


and  privilege  secured  to  them,"  without 
specifying  in  what  the  right  consisted.  Is  de- 
fective. McKennav.  U.  S.  [C.  C.  A.]  127  F.  88. 
So  an  indictment  for  conspiracy  to  defraud 
the  United  States  of  sums  to  become  due  to 
it  as  customs  duties  must  allege,  to  some  ex- 
tent at  least,  the  means  Intended  to  be  used. 
U.  S.  V.  Grunberg,  131  F.  137.  It  being  a 
statutory  offense  to  knowingly  and  ■willfully 
retard  or  obstruct  the  passage  of  the  malls, 
an  indictment  charging  conspiracy,  but  omit- 
ting to  allege  that  It  was  done  "knowingly 
and  willfully"  is  defective.  Conrad  v.  U.  S. 
[C.  C.  A.]    127  F.   798. 

90.  Moore  v.  People,  31  Colo.  336,  73  P.  30; 
People  v.  Rathbun,  89  N.  T.  S.  746.  It  Is, 
however,  the  better  practice,  when  it  can  be 
done,  to  set  out  the  means  Intended  to  be 
employed,  with  sufficient  certainty  to  identify 
the  offense  charged.  Moore  v.  People,  31 
Colo.  336,  73  P.  30.  An  Indictment  which  does 
so  does  not  thereby  charge  more  than  one 
crime.  People  v.  Rathbun,  89  N.  T.  S.  746. 
See,  also.  People  v.  Welchers,  87  N.  T.  S.  897.  ■ 

91.  Such  knowledge  Is  necessarily  included 
in  the  allegation  of  a  conspiracy  to  perpe- 
trate that  particular  crime.  State  v.  Clem- 
enson,  123  Iowa,  524,  99  N.  "W.  139. 

»2.  Code  Crlm.  Proc.  §  323,  subd.  3.  People 
V.  Welchers,  87  N.  T.  S.  897. 

93.  See  1  Curr.  L,.  568. 

94.  Conspiracy  to  rob.  People  v.  Lawrence, 
143  Cal.  148,  76  P.  893.  Conspiracy  to  mur- 
der. People  V.  Moran  [Cal.]  77  P.  777.  In  a 
prosecution  for  unlawfully  confederating  for 
the  purpose  of  intimidating,  alarming,  dis- 
turbing, and  injuring  another,  evidence  held 
to  Justify  a  submission  of  defendant's  guilt 
to  the  Jury.  Gambrel  v.  Com.  [Ky.]  80  S.  W. 
808. 

95.  Com.  V.  Stambaugh,  22  Pa.  Super.  Ct. 
386. 

96.  State  v.  Hendrick  [N.  J.  Law]  56  A. 
247. 
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as  agaiDst  one  of  the  conspirators  only  and  called  the  government  attorney's  attention 
explicitly  to  the  fact  that  it  was  inadmissible  against  the  others^  the  admission  of 
such  evidence  was  not  subject  to  exception  on  the  part  of  the  other  defendants.*'^ 

Trial  may  proceed  against  the  only  defendant  under  arrest,  though  others  are 
indicted."* 

CONSTITTTTIONAL  LAW. 


S  1.  Adoption  and  Amendment  of  Consti- 
tutions <730). 

§  2.     Operative   Force  and   Effect    (732). 
§  3.      Interpretation    and    Exposition    (732). 

A.  When    Called   For    (732). 

B.  General       Rules       of      Interpretation 

(734).      Statutes     (735).       Scope     of 
Federal   and  State  Power    (738). 
§  4.     Execntive,    Leslslative     and    Judicial 
E'nnctions    (740). 

A.  Executive  Functions   (740). 

B.  Legislative  Functions    (740). 

C.  Judicial    Functions    (743). 

§  5.  Relative  Powers  of  Federal  and 
State  or  Other  Subordinate  Governments 
(746). 

§  6.  Police  PoTvcr  in  General  (746).  Pub- 
lic Health  (748).  Public  Safety  (74!*).  Pub- 
lic Morals   (749). 

%  7.  Liberty  of  Contract  and  Right  of 
Property    (750). 

§  8.  Freedom  of  Speech  and  of  the  Press 
(753). 

§  »,  Personal  and  Religious  Libertr  (753). 
"Imprisonment  for  Debt"  (754).  Right  to 
Choose   Employment    (754). 

§  10.  Equal  Protection  of  LaTT  (755). 
Inspection  Fees  and  Licenses  (756).  Taxa- 
tion (767).  Local  Improvement  (757).  Reg- 
ulations of  Business,  Trades  and  Professions 
(757).  Operation  of  Railroads  (758). 
Criminal  Laws  and  Procedure  (759).  Civil 
Remedies   and    Proceedings    (759). 

§  11.  Privileges  and  Immunities  of  Clti- 
sena    (760). 

§  12.  Grants  of  Special  Privllegres  and 
Immunities;  Class  Legislation  (761),  Li- 
censes, and  Privilege  and  Occupation  Taxes 
(782).  Taxation  (763).  Regulations  of  Busi- 
ness, Trades  and  Professions  (763).  Insur- 
ance (764).  Liquor  Traffic  (764).  Rela- 
tions of  Master  and  Servant  (764).  Crim- 
inal Laws  and  Procedure  (765).  Civil  Reme- 
dies and  Proceedings  (765). 

§  13.  Lavrs  Impairing  the  Obligations  of 
Contracts  (765).  What  is  a  Contract  (766). 
State    or    Municipal    Contracts    (768).      Cor- 


porate Charters  and  Franchises  (768).  Pub- 
lic Service  Franchises  (769).  Tax  and  As- 
sessment Laws  (769).  Regulations  of  Reme- 
dies  (769). 

§  14.  Retroactive  l.cgislatIon;  Vested 
Rights  (770).  Taxes,  Licenses  and  Public 
Rights  (771).  Laws  Affecting  Corporations 
(771).      Regulation   of  Procedure    (771). 

§  15.  Deprivation  "Without  Due  Process  of 
Law,  or  Contrary  to  Law  of  the  Land  (772). 
Liberty  (774).  Regulations  of  Business  and 
Occupations  (774).  Taxation  (776).  Civil 
Remedies  and  Proceedings  (776).  Criminal 
Offenses  and  Procedure  (777). 

§  16.  Compensation  for  Taking  Property 
(778). 

§  17.  Right  to  Justice  and  Guaranty  of 
Remedies    (779). 

§  18.     Jury    Trials    Preserved    (780). 

§  19.  Crimes,  Prosecutions,  Punishments 
and   Penalties    (780). 

§  20.      Searches    and    Seizures    (783). 

§  21.     Suffrage,   and  Elections   (784). 

§  22.  Frame  and  Organization  of  Govern- 
ment;   Courts;    Officers    (784). 

§  23.  Taxation  and  Fiscal  Affairs  (786). 
Equality  and  Uniformity  (787).  Double 
Taxation  (788).  Exemption  Clauses  (789). 
Levy,  Assessment,  Collection,  and  Equaliza- 
tion (790).  Public  Improvements  (T90). 
Debt  Limit,  and  Limit  of  Levy  (790).  Sub- 
division of  Question  of  Indebtedness  (791). 
Provision  for  Payment  of  Debts  (791).  Pub- 
lic Aid,  Donations  and  Loans  of  Credit 
(792). 

§  24.  Schools  and  Education  (  School 
Funds     (792). 

§  25.     Commerce    (792). 

§  26.     The    Enactment     of    Statutes     (793). 

§  27.     Miscellaneous         Provisions  Other 

Than  Foregoing  (793).  Right  to  Require 
Information  by  Compulsion  (793).  Usury 
Laws  (793).  Liquor  Traffic  (793).  Home- 
steads and  Other  Exemptions  (794).  Regu- 
lation of  Carriers  (794).  Wrongful  Death 
(795).  Claims  Against  State  (796).  Master 
and  Servant  (795).  Public  Lands  (795). 
Water    (795). 


§  1.  Adoption  and  amendment  of  constitutions. '^ — The  making  of  a  constitu- 
tion is  but  legislation;  legislation,  however,  of  the  most  solemn  character.^  Mani- 
festly, a  court  cannot  inquire  into  the  legality  of  a  constitution  to  which  it  owes  its 
own  life  and  existence  f  the  regularity  of  the  adoption  of  amendments  may  be  ques- 
tioned, however,  and  whether  an  amendment  has  been  regularly  proposed,  adopted 
and  ratified  is  a  question  for  the  courts  and  not  for  the  political  department  of  the 
government.* 


97.  Radford  v,  V.  S.  [C.  C.  A.]  129  F.  49. 

98.  Com.   V.   Stambaugh,   22  Pa.  Super.  Ct. 
385. 

1.  See  1  Curr.  L.  569. 

2.  Shirley  v.  Lankford,   174  Mo.  585,  74  S. 
W.    836. 

3.  Kadderly   v.    Portland    [Dr.]    74    P.    710. 
The    Virginia    constitution    of    1902,    though 


ordained  and  promulgated  by  a  constitution- 
al convention  without  submission  to  the 
people,  having  been  acquiesced  in  by  all 
three  branches  of  the  government  and  by 
the  voters  registering  and  voting  under  It, 
and  being  In  fact  the  organic  law  of  the 
state,  must  be  so  regarded  Irrespective  of 
whether  it  was  legally  adopted.     Taylor   v. 
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In  submitting  an  amendment,  the  legislature  acts  not  in  its  legislative  capacity, 
but  as  a  constitutional  convention,  and  is  not  bound  by  constitutional  provisions 
regarding  the  enactment  of  statutes."  It  is  generally  provided,  however,  that  bills 
and  joint  resolutions  submitting  amendments  be  passed  with  certain  formalities," 
and  enrolled  and  entered  in  full  on  the  journal  of  each  house.''  Such  provisions 
are  not  mandatory,'  for  the  popular  adoption  may  cure  irregularities  of  this  kind," 
and  an  irregularity  going  merely  to  the  mode  of  declaring  the  vote  should  not  defeat 
the  public  will.^*  In  Oregon,  a  proposed  amendment  must  be  agreed  to  by  two  suc- 
cessive legislatures  before  submission  to  the  people,  and  while  one  is  pending,  no 
other  can  be  acted  upon;^^  but  if  the  second  legislature  fails  to  act,  the  proposal 
lapses  and  another  may  be  proposed,  notwithstanding  the  prohibition.^^  If  not 
restrained  by  the  constitution,  statutes  directing  the  manner  in  which  amendments 
shall  be  submitted  to  vote,^'  and  providing  for  a  canvass  thereof,  are  valid.^*  Amend- 
ments may  not  be  submitted,  the  subject  of  which  is  not  embraced  in  the  article 
sought  to  be  amended,  but  new  articles  may  be  added  to  the  constitution  embodying  - 
subjects  not  mentioned  in  the  original.^"  A  provision  that  if  more  than  one  amend- 
ment is  submitted,  opportunity  shall  be  given  to  vote  on  each  separately,  does  not 
require  that  each  section  of  a  single  amendment  shall  be  so  submitted,^"  and  a  provi- 
sion against  submitting  amendments  to  more  than  six  articles  of  the  constitution 
at  one  time  has  reference  only  to  direct  amendments,  and  not  to  amendments  by 
construction  or  implication.^^  Publication  must  be  according  to  the  rule  pre- 
scribed.^* A  title,  while  not  necessary,  is  proper  to  identify  the  amendment  ;^'  but 
the  fact  that  the  title  of  a  proposed  amendment,  as  published  prior  to  election,  was 
misleading,  is  no  objection  to  the  validity  of  the  amendment  in  the  absence  of  a 
showing  that  any  voter  was  deceived.^"  The  full  text  of  the  proposed  amendment 
need  not  be  printed  on  the  ballot,  the  substance  thereof  being  sufficient.^^  Only  a 
majority  of  the  electors  voting  thereon  is  necessary  for  adoption.^" 

The  initiative  and  referendum  amendment  to  the  constitution  of  Oregon  does 
not  conflict  with  the  Federal  guaranty  of  a  republican  form  of  government^''  and 


Com.,  101  Va.  829,  44  S.  E.  754.  Cf.  Weston 
V.  Ryan   [Neb.]   97  N.  W.  347. 

4.    Kadderly  v.  Portland  [Or.]  74  P.  710. 

.*!.  Local  and  special  laws,  subjects  and 
titles  of  acts  and  the  like.  Weston  v.  Ryan 
[Neb.]   97  N.  W.   347. 

6.  A  constitutional  provision  that  amend- 
ments shall  be  "read"  three  times  in  the 
legislature  is  understood  not  in  its  usual 
popular  signification,  but  according  to  its 
veceived  meaning  and  interpretation  among 
legislative  bodies.  Saunders  v.  Board  of 
Liquidation  of  City  Debt,  110  La.  313,  34  So. 
457. 

7.  Piecemeal  entry  Is  suffloient  [Const. 
art.  20,  §  1].  People  v.  Loomis  [Mich.]  98 
N.    W.    262. 

8.  People  v.  Sours,  31  Colo.  369,  74  P.  167. 

0.  The  will  of  the  people  legitimately  ex- 
pressed should  not  be  thwarted  by  the  de- 
sign or  carelessness  of  an  employe  of  the 
legislature.  People  v.  Sours,  31  Colo.  369,  74 
P.   167. 

10.  A  constitutional  amendment  cannot, 
after  long  acquiescence  (16  years),  be  set 
.-iside  on  the  ground  that  the  statute  provid- 
ing for  a  canvass  of  the  votes  therefor  was 
irregularly  passed,  there  being  no  attempt 
to  show  that  the  amendment  did  not  In  fact 
receive  a  majority  of  votes.  Weston  v.  Ryan 
[Neb.]    97    N.   W.    347. 

1.1.  Const,  art.  17,  §§  1,  2.  Kadderly  v. 
Portland   [Or.]    74  P.  710. 


12.  Kadderly  v.   Portland    [Or.]    74   P.    710. 

13.  The  statute  of  Ohio  providing  for  the 
submission  of  constitutional  amendments 
through  the  machinery  of  political  parties  is 
valid.  State  v.  Laylln  [Ohio]  68  N.  E.  574. 
Where  a  constitution  merely  provides  that 
constitutional  amendments  be  submitted  to 
the  electors,  the  method  of  submission  is 
left  to  the  legislature.  People  v.  Loomis 
[Mich.]   98  N.  W.  262. 

14.  Weston  v.   Ryan    [Neb.]    97  N.  W.   347. 

15.  16,  17.  People  V.  Sours,  31  Colo.  369, 
74  P.  167. 

18.  A  constitutional  amendment  publish- 
ed In  a  paper  which  prints  its  news,  poli- 
tics and  policies  in  German,  with  a  supple- 
ment of  miscellaneous  matter  in  English,  is 
published  in  a  German  newspaper.  State  Vi 
Slater,   2  Ohio  N.  P.   (N.  S.)   101. 

19.  Saunders  v.  Board  of  Liquidation  of 
City  Debt,  110  La.  313,  34  So.  457. 

20.  People  V.  Sours,  31  Colo.  369,  74  P. 
167. 

21.  Const,  art.  20,  ]  1.  People  v.  Loomis 
[Mich.]    98   N.   W.   262. 

22.  People  v.  Sours,  31  Colo.  369,  74  P. 
167.  Some  states  require  a  majority  of  all 
voting  at  the  election.     Id. 

23.  Merely  reserving  to  the  people  a  lar- 
ger share  of  legislative  power.     Kadderly  v 
Portland   [Or.]   74  P.  710. 
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was  regularly  proposed,  ratified  and  adopted  in  accordance  with  the  provisions  of  the 
Oregon  constitution.''* 

The  date  of  the  taking  effect  of  a  constitutional  amendment  cannot  be  estab- 
lished by  admission  or  agreement  of  counsel.^" 

§  2.  Operative  force  and  effect.^' — Constitutional  prohibitions  on  the  passage 
of  certain  laws  operate  prospectively  only  and  do  not  repeal  existing  statutes,"  and 
a  constitutional  provision  abolishing  the  distinction  between  sealed  and  unsealed 
instruments  does  not  repeal  or  modify  a  law  in  force  at  its  adoption,  except  as  to  the 
seal.^* 

Self -executing  provisions."' — A  constitutional  provision  is  self  executing  if  it 
supplies  a  sufficient  rule  by  means  of  which  the  right  given  may  be  enjoyed  and  pro- 
tected, or  the  duty  imposed  may  be  enforced,  and  it  is  not  self  executing  when  it 
merely  indicates  principles  without  laying  down  rules  by  means  of  which  those  prin- 
ciples may  be  given  the  force  of  law.*"  But  where  the  constitutional  convention 
itself  construes  a  section  as  not  self  executing,  by  providing  for  the  enactment  of  laws 
for  its  enforcement,  it  is  the  duty  of  courts  to  adopt  that  interpretation."  Pro- 
visions requiring  an  election  to  be  held,'^  one  reserving  power  to  regulate  public 
service  charges,''  and  one  requiring  assessment  of  damages  by  free  holders,'*  have 
been  construed  as  self  executing.  The  Missouri  amendment  dispensing  with  una- 
nimity in  verdicts  of  juries  is  self  executing  in  so  far  as  it  applies  to  grand  juries  and 
juries  in  courts  of  record  in  civil  cases,  but  not  as  applicable  to  juries  in  courts  not 
of  record.'"  A  constitutional  provision  that  the  highest  court  may  have  jurisdic- 
tion in  certain  cases  does  not  ex  proprio  vigore  confer  that  jurisdiction,'*  nor  is 
jurisdiction  conferred  on  a  court  by  a  provision  which  needs  legislation  to  give 
it  effect.'^ 

Constitutions,  like  statutes,  have  no  extra-territorial  effect." 

§  3.  Interpretation  and  exposition.  A.  When  called  for.^' — Courts  refuse 
to  pass  on  the  constitutionality  of  a  statute  unless  absolutely  necessary  to  a  deci- 
sion of  the  case,*"  and  cannot  attempt,  prior  to  an  actual  controversy,  to  pass  upon 


34.  Not  In  violation  of  art.  17,  5  1,  pro- 
viding that  when  an  amendment  is  proposed, 
it  shall  be  referred  to  the  next  session  of 
the  legislature,  and,  if  approved  by  them, 
then  submitted  to  popular  vote,  or  of  section 
2,  prohibiting  the  proposal  of  any  addition- 
al amendment  while  one  is  awaiting  action. 
Kadderly  v.  Portland   [Or.]    74  P.   710. 

35.  City  Council  of  Denver  v.  Adams 
County  Com'rs  [Colo.]  77  P.  858. 

26.  See  1  Curr.  L.  570. 

27.  Statute  limiting  damages  recoverable 
for  wrongful  death.  Mestas  v.  Diamond  Coal 
&  Coke  Co.  [Wyo.]  76  P.  567.  A  special  law 
In  force  at  the  adoption  of  a  constitutional 
provision  prohibiting  the  enactment  of  such 
laws  continues  until  repealed.  Special  char- 
ter. Ulbrecht  v.  Keokuk  [Iowa]  97  N.  W. 
1082.  A  special  act  Incorporating  a  taring 
district  Is  not  repealed  by  the  adoption  of 
a  constitutional  provision  against  the  pas- 
sage of  special  laws  and  repealing  inconsist- 
ent laws.  City  of  Covington  v.  District  of 
Highlands,  24  Ky.  L.  R.  433,  68  S.  W.  669. 

28.  Daniel  v.  Garner,  71  Ark.  484,  76  S.  W. 
1063. 

2».     See  1  Curr.  L.   570. 

80.  Cooley,  Const.  Llm.  [7th  Ed.]  p.  121. 
Sharp  V.  National  Biscuit  Co.  [Mo.]  78  S.  W. 
787. 

31.  The  provision  of  the  constitution  of 
Washington  against  monopolies  and  discrim- 


ination by  railroads  Is  not  self  executing. 
Northwestern  Warehouse  Co.  v.  Oregon  R. 
&  Nav.  Co.,   32  Wash.    218,   73  P.   388. 

32.  May  be  held  at  the  required  time 
without  special  legislation  providing  there- 
for.    State  v.  Moores  [Neb.]  96  N.  W.  1011. 

S3.  Self  executing  so  far  as  It  prohibits 
the  bartering  away  of  that  po^er,  and  be- 
comes a  part  of  every  public  service  contract 
subsequently  made.  City  of  Tampa  v.  Tam- 
pa Waterworks  Co.  [Pla.]   34  So.   631. 

34.  Taking  property  for  public  use  [Mo. 
Const,  art.  2,  §  21].  Shively  v.  Lankford 
174  Mo.  635,  74  S.  W.  835. 

35.  Acts  1899,  p.  382,  amend.  Const,  art.  2, 
§  28.  Sharp  v.  National  Biscuit  Co.  [Mo.] 
78  S.  W.  787. 

36.  Flanary  v.  Kane   [Va.]   46  S.  E.  312. 

37.  The  provision  of  the  Texas  constitu- 
tion giving  the  district  court  Jurisdiction 
over  election  contests  is  not  self  executing, 
and  such  jurisdiction  can  be  exercised  only 
as  authorized  by  statute  [Const,  art.  6,  §  8, 
amended  1891].  Mercer  v.  Woods  [Tex.  Civ. 
App.]   78  S.  W.  15. 

38.  Constitutional  inhibition  against  lim- 
itation of  common-law  liability  is  not  ef- 
fective as  to  contract  made  out  of  state 
[Const.  5  196].  Cleveland,  etc.,  R.  Co.  v. 
Druien  [Ky.]   80  S.  W.  778. 

39.  See   1  Curr.  L.   570. 

40.  Jack  v.  Grangevllle  [Idaho]  74  P.  969; 
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the  validity  of  provisions  that  may  never  be  properly  questioned.**  The  validity 
of  a  statute  cannot  be  questioned  by  one  to  whom  it  has  no  application/^  or  who 
is  not  injured  thereby,*'  or  who  has  voluntarily  met  its  requirements/*  and  a 
person  accused  cannot  question  a  provision  of  the  statute  beneficial  to  him,  the 
benefits  of  which  he  may  avail  himself  of  or  not  as  he  elects.*"  The  constitu- 
tionality of  a  statute  making  it  the  duty  of  police  oflacers  to  search  persons  suspected 
of  carrying  concealed  weapons  cannot  be  raised  by  one  on  trial  for  assault  on  an 
officer  engaged  in  that  duty.**  One  who  has  invoked  the  aid  of  a  statute  cannot 
question  its  constitutionality,*^  but  an  importer  whose  goods  are  seized  on  reim- 


Bray  v.  State  [Ala.]  37  So.  250;  State  v. 
King,  28  Mont.  268,  72  P.  657;  State  v.  Pear- 
son, 110  La.  387,  34  So.  675.  Although  decli- 
nation Involves  declination  of  jurisdiction 
and  decision  of  case  on  merits.  Gregg  v. 
Board  of  Com'rs  of  Lake  County  [Colo.]  76 
P.  376.  Whether  statute  is  Invalid  as  de- 
priving electors  of  right  to  choose  officers 
not  determined  on  mandamus  to  compel  call- 
ing of  election.  People  v.  Potter,  88  App. 
Dlv.  239,  85  N.  T.  S.  460.  Not  When  case 
can  be  decided  on  other  grounds.  Weir  v. 
State,  161  Ind.  435,  68  N.  E.  1023.  Not  when 
relators  are  not  aggrieved  whether  statute 
be  valid  or  not.  Green  v.  Doerwald  [Neb.] 
96  N.  W.  634.     See  1  Curr.  L.  570,  n.  69. 

41.  In  advance  of  any  attempt  to  exer- 
cise controverted  powers,  the  courts  will  not 
pass  upon  separate  and  Independent  clauses 
which  if  void  will  not  interfere  with  the 
main  purpose  of  a  statute.  Touey  v.  Ma- 
j-jn,  119  Ga.  83,  46  S.  B.  80.  The  court  can- 
not attempt,  prior  to  an  actual  controversy 
arising,  to  direct  the  olHcers  charged  with 
the  enforcement  of  a  law  relating  to  their 
duty  In  putting  It  Into  operation.  State  v. 
Fleming  [Neb.]   97  N.  W.  1063. 

42.  Davidson  v.  Von  Detten,  139  Cal.  467, 
73  P.  189;  State  v.  Pearson,  110  La.  387,  34 
So.  675.  Validity  of  statute  allowing  entry 
by  plaintiff  in  condemnation  proceedings  be- 
fore payment  of  damages  cannot  be  raised 
by  one  awarded  no  damages.  Marks  v.  Brad- 
shaw  Mountain  R.  Co.  [Ariz.]  76  P.  470.  An 
alien  cannot  question  a  statute  on  the  ground 
that  privileges  and  immunities  of  the  citi- 
zens of  the  state  are  not  extended  to  the 
citizens  of  the  several  states  [U.  S.  Const, 
art.  4,  §  2].  In  re  Johnson's  Estate,  139  Cal. 
532,  73  P.  424.  Those  who  are  excluded  from 
this  country  cannot  assert  the  rights  in  gen- 
eral obtaining  in  favor  of  citizens,  such  as 
the  rights  of  free  speech  and  press,  the 
right  to  petition,  etc.  (Anarchist  case).  U. 
S.  V.  Williams,  194  TJ.  S.  279,  24  S.  Ct.  719. 
One  not  a  physician  cannot  question  a  stat- 
ute on  the  ground  that  it  discriminates  be- 
tween different  classes  of  physicians.  Local 
option  law.  Sweeney  v.  Webb  [Tex.  Civ. 
App.]  76  S.  W.  766.  The  constitutionality  of 
an  act  prohibiting  the  selling  and  giving 
away  of  intoxicants  cannot  be  attacked  on 
the  ground  that  it  falls  to  discriminate  in 
favor  of  the  household  use  of  Intoxicants, 
by  one  who  has  been  convicted  of  both 
selling  and  giving  away.  Parker  v.  State 
[Md.]  57  A.  677.  A  suggested  Invalidity  of 
a  liquor  law  for  failure  to  exempt  certain 
sales  cannot  be  taken  advantage  of  by  one 
not  prosecuted  for  such  a  sale.  In  re  O'Brien 
[Mont]  75  P.  196.  Constitutionality  of  stat- 
ute authorizing'  formation  of  drainage  dis- 
trict   cannot    be    raised    by    one    outside    the 


district.     Laguna  Drainage   Dlst.   v.   Charles 
Martin  Co.  [Cal.]   77  P.  933. 

43.  Courts  do  not  listen  to  a  party  whose 
objection  to  a  law  is  not  that  his  own  rights 
are  affected,  but  that  the  rights  of  some 
other  party,  who  Is  not  complaining,  are. 
Cooley,  Const.  Llm.  [5th  Ed.]  216.  Anti- 
compact  law  affecting  insurance  companies. 
Hartford  Fire  Ins.  Co.  v.  Perkins,  125  P. 
502.  The  only  person  who  can  complain  that 
a  law  impairs  the  obligation  of  contracts  is 
one  who  has  an  Interest  in  the  enforcement 
of  the  obligation  of  the  contract  said  to  be 
impaired.  Templeton  v.  Home,  82  111.  491; 
Burke  v.  Snively,  208  111.  328,  70  N.  B.  327. 
An  alien  who  does  not  show  that  any  of  his 
rights  were  affected  by  the  repeal  of  a  stat- 
ute conferring  on  aliens  the  right  to  take 
property  by  descent  cannot  question  the  con- 
stitutionality of  such  repeal.  Donaldson  v. 
State  [Ind.]  67  N.  B.  1029.  A  national  bank 
cannot  raise  the  question  that  proceedings 
to  tax  the  shares  of  its  stock  are  violative 
of  the  fourteenth  amendment;  the  stockhold- 
ers alone  are  Interested  in  that  question. 
Com.  V.  Citizens'  Nat.  Bank,  25  Ky.  L.  R. 
2100,  80  S.  W.  158.  Successful  bidders  for  an 
issue  of  school  bonds,  who  refuse  to  take  the 
bonds  because  of  their  Invalidity  and  are 
refused  return  of  their  deposit  thereon,  have 
an  interest  entitling  them  to  raise  the  ques- 
tion of  the  constitutionality  of  the  statute 
authorizing  the  issue.  School  City  of  Rush- 
vllle  V.  Hayes  [Ind.]  70  N.  E.  134.  Whether 
a  statute  defining  an  Incompetent  Is  invalid 
as  a  legislative  attempt  to  define  and  con- 
strue prior  statutes  cannot  be  raised  by  one 
found  incompetent  in  regular  proceedings, 
not  referring  to  the  statute  objected  to, 
though  the  finding  of  his  incompetence 
adopts  the  language  of  the  statute.  In  re 
Daniels,  140  Cal.  335,  73  P.  1053.  Any  male 
Inhabitant  of  the  state  over  21  years  old 
may  sue  to  test  the  constitutionality  of  a 
statute  apportioning  senators  and  represen- 
tatives, though  the  wrong  complained  of 
does  not  exist  in  his  own  district.  Brooks  v. 
State   [Ind.]   70  N.  E.  980. 

44.  The  constitutionality  of  a  law  requir- 
ing the  bond  of  an  ofllcer  to  be  a  lien  on 
the  real  estate  of  the  officer  and  his  sure- 
ties cannot  be  attacked  by  persons  volun- 
tarily executing  such  bond.  City  of  Mt.  Ver- 
non v.  Kenlon,  89  N.  Y.  S.  817. 

45.  State  V.  Cucullu,  110  La.  1087,  35  So. 
300. 

48.    Keady  v.  People  [Colo.]   74  P.  892. 

47.  Act  providing  for  interlocking  devices 
at  railroad  grade  crossings.  Minneapolis, 
etc.,  R.  Co.  V.  Gowrie,  etc.,  R.  Co.,  123  Iowa, 
543,  99  N.  W.  181.  Persons  made  heirs  and 
devisees  by  a  statute  cannot  question  pro- 
vision for  setting  apart  widow's  share.     Otto 
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portation  is  not  estopped  to  deny  the  constitutionality  of  the  law  by  -vrhich  they 
are  seized,  because  on  a  former  seizure  he  gave  a  bond  to  carry  them  out  of  the 
country  and  not  reimport  them.**  Petitioners  for  "a  local  improvement  prosecuted 
in  strict  compliance  with  the  law  cannot,  after  completion  of  the  work,  question 
the  constitutionality  of  the  statute,*'  nor,  where  they  have  failed  to  seek  the  remedy 
provided  by  the  statute,  can  they  question  the  constitutionality  of  the  assessment 
therefor.""*  Since  a  foreign  corporation  has  no  right  to  do  business  in  a  state,  it 
cannot  question  the  constitutionality  of  the  statute  imposing  conditions  on  its 
privilege  to  do  business  there.^^  Objections  to  a  statute  must  point  out  what  pro- 
vision of  the  constitution  is  violated,^"  and  the  manner  of  its  violation,"^  and  the 
objector  must  show  facts  sufficient  to  bring  himself  within  the  protection  of  the 
clause  invoked.^*  Defendant,  in  an  action  to  condemn  land,  may  raise  the  ques- 
tion that  plaintiff  is  an  alien  and  disentitled  to  hold  lands  in  the  state,^^  and  quo 
warranto  proceedings  to  determine  constitutionality  are  frequent.""'  The  consti- 
tutional question  must  have  been  raised  below,*^  and  decided  adversely  to  the  appel- 
lant.=» 

(§3)  B.  General  rules  of  interpretation.  Constitutions.^^ — The  framers  of 
constitutions  and  the  people  who  adopt  them  must  be  understood  to  have  employed 
words  in  their  natural  sense,  and  to  have  intended  what  they  said.""  The  intention 
of  the  framers,  however,  must  prevail,  whatever  language  may  have  been  used  to 
express  it,°^  whence  aU  parts  of  a  constitution  relating  to  the  same  subject  must 
be  construed  together,  and  if  possible  under  any  reasonable  construction,  made  to 
harmonize,  and  every  part  rendered  effective.'"  Debates  of  the  members  of  the 
convention  which  framed  the  constitution  are  frequently  consulted  with  a  view  to 


V.  Long  [Cal.]  77  P.  885.  An  agreement  by 
lot  owners  that  a  local  improvement  was  le- 
gally prosecuted,  made  for  the  purpose  of 
obtaining  a  market  for  the  sale  of  bonds  by 
the  municipality  to  enable  it  to  make  the 
improvement,  estops  them  from  alleging  the 
unconstitutionality  of  the  statute  under 
which  the  assessment  is  made.  Shepard  v. 
Barron,  194  U.  S.  553,  24  S.  Ct.  737. 

48.  U.  S.  V.  Seven  Packages  of  Tea,  126 
F.   224. 

49.  Shepard  v.  Barron,  194  U.  3.  553,  24 
S.   Ct.   737. 

60.  Estoppel  to  object  that  other  lands 
should  have  been  Included  in  the  assessment 
district  and  that  lot  owner  Is  therefore  de- 
nied the  equal  protection  of  the  law.  O'Dea 
V.  Mitchell   [Cal.]    77   P.   1020. 

51.  Hartford  Fire  Ins.  Co.  v.  Perkins,  125 
F.    502. 

52.  Brown  v.  State,  114  Ga.  60,  39  S.  B. 
873;  State  v.  Wilson  [Iowa]  99  N.  W.  1060; 
Morton  v.  Nelms,  118  Ga.  786,  45  S.  B.  616; 
Sayer  v.  Brown,  119  Ga.  539,  46  S.  B.  649; 
State  V.  BrockmlUer  [Mo.  App.]  81  S.  W. 
214.  An  objection  to  an  act  as  "not  being 
a  constitutional  exercise  of  legislative  au- 
thority" is  too  vague.  Levy  v.  State,  161 
Ind.  261,  68  N.  E.  172. 

53.  A  lot  owner  objecting  to  a  local  as- 
sessment on  the  ground  of  Inequality  of  pro- 
tection must  show  what  other  lands  should 
have  been  included  in  the  district;  a  mere 
general  allegation  that  others  should  have 
been  Included  is  not  enough.  O'Dea  v.  Mitch- 
ell [Cal.]    77  P.  1020. 

54.  A  person  on  trial  objecting  to  the 
constitutionality  of  a  statute  on  the  ground 
that  it  was  not  enacted  as  the  constitution 
directs  must  present  the  facts  he  relies  on  to 


the  trial  court,  and  include  them  in  his  bill 
of  exceptions  on  error  or  they  will  not  be 
considered.  Peokham  v.  People  [Colo.]  75  P. 
422.  A  city  making  no  showing  as  to  its 
income  cannot  assert  the  Invalidity  of  a 
statute  under  which  a  debt  was  contracted, 
on  the  ground  that  a  debt  greater  than  its 
income  is  created  contrary  to  the  constitu- 
tion. Barber  Asphalt  Pav.  Co.  v.  St.  Joseph 
[Mo.]    82  S.  W.  64. 

56.  State  v.  Superior  Court  for  Stevens 
County,  33  Wash.  542,  74  P.   686. 

56.  Quo  warranto  is  maintainable  to  test 
the  constitutionality  of  a  statute  authorizing 
the  consolidation  of  competing  corporations. 
People  V.  People's  Gaslight  &  Coke  Co.,  205 
111.  482,  68  N.  B.  950.  An  answer  to  a  peti- 
tion in  quo  warranto,  alleging  that  respond- 
ents are  holding  office  by  virtue  of  a  cer- 
tain statute.  Is  sufficient  to  put  the  constitu- 
tionality of  the  statute  in  Issue.  State  v. 
Nolan   [Neb.]   98  N.  W.   657. 

57.  General  demurrer  to  petition  does  not 
raise  the  question  of  the  constitutionality  of 
the  statute  on  which  the  action  is  based. 
State  v.  Henderson  [Ga.]    48  S.  B.   334. 

58.  State  V.  Brockmiller  [Mo.  App.]  81  S. 
W.  214. 

69.    See   1   Curr.   L.   571. 

60.  Per  Ch.  J.  Marshall,  in  Gibbons  v.  Og- 
den,  9  Wheat.  [U.  S.]  1,  6  Law.  Bd.  23;  Bx 
parte  Heyman  [Tex,  Cr.  App.]  78  S.  W.  349; 
Burke  V.  Snively,  208  111.  328,  70  N.  E.  327. 

61.  And  the  meaning  of  general  words 
will  be  restricted  when  necessary  to  carry 
out  that  intention.  State  v.  Eldredge  [Utah] 
76  P.  337. 

63.  Gibbs  V.  Gibbs,  26  titah,  382.  73  P. 
641;  State  v.  Eldredge  [Utah]   76  P.  337. 
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determiniiig  ttie  meaning  of  doubtful  provisions,^''  and  contemporaneous  construc- 
tion by  co-ordinate  branches  of  the  government,  long  continued  in,  is  entitled  to 
great  weight  in  determining  the  meaning  of  doubtful  provisions.'*  Such  aid,  how- 
ever, is  to  be  resorted  to  only  when  ambiguity  is  found,  or  the  meaning  is  doubt- 
ful.*^  The  rule  applying  where  a  statute  of  one  state  is  re-enacted  in  another 
applies  to  constitutions,**  but  the  court  will  not  presume  that  a  constitutional  pro- 
vision existing  in  several  states  was  adopted  from  any  particular  one  of  them  so  as 
to  bind  itself  to  the  construction  adopted  by  that  state.*'  Technical  words  must 
be  construed  according  to  their  legal  definition,  in  the  absence  of  anj'thing  to 
clearly  indicate  that  the  words  were  not  intended  to  be  so  used.**  That  the  valid- 
ity of  a  constitutional  amendment  is  not  free  from  doiibt  is  of  itself  a  sufficient 
reason  for  sustaining  it.°° 

Federal  courts  usually  follow  the  state  court's  interpretation.'"* 
Statutes.''^ — Whenever  a  legislative  enactment  is  clearly  in  the  least  degree  con- 
trary to  the  constitution,  the  duty  of  the  courts  to  give  effect  to  the  organic  law  as 
the  supreme  will  of  the  people  is  unquestionable,'^  the  maxim  "de  minimis  non 
curat  lex"  having  no  application  where  the  violation  of  a  constitutional  right  is  in 
question,''*  They  axe  not,  however,  at  liberty  to  set  aside  an  act  of  the  legislature 
because  in  their  opinion  it  is  opppsed  to  a  spirit  supposed  to  pervade  the  constitu- 
tion, but  not  expressed  in  words,'*  though  it  is  said  the  constitution  may  be  as 
effectively  violated  by  an  act  contrary  to  its  spirit,  as  by  one  contrary  to  its  letter;''' 


63.  Burke  V.  Snively,  208  lU.  328,  70  N. 
E.  327.  The  contrary  rule  obtains,  however, 
In  Virginia,  the  court  relying  for  authority 
on  cases  holding  that  parliamentary  debates 
are  not  examinable  to  determine  the  mean- 
ing of  statutes.  Funkhouser  v.  Spahr  [Va.] 
46  S.  B.  378.      See  1  Curr.  I.,.  571,  n.   81. 

64.  Burke   v.    Snively,    208   111.    328,    70   N. 

B.  327;  Linton  v.  Lucy  Cobb  Institute,  117 
Ga.  678,  45  S.  E.  53;  City  Council  v.  Board 
of  Com'rs  [Colo.]  77  P.  858.  The  contem- 
poraneous construction  of  a  clause  of  the 
constitution,  acquiesced  in  for  more  than  a 
century  by  the  legislative,  executive  and 
judicial  branches  of  the  government,  places 
it  beyond  debate  or  question.  Const,  art.  1, 
§  8.  Right  of  state  courts  to  admit  quali- 
fied aliens  to  citizenship.     Levin  v.  U.  S.   [C. 

C.  A.]   128   F.  826.     See  1  Curr.   L.   571,   n.   82. 

65.  Burke  v.  Snively,  208  111.  328,  70  N. 
B.    327. 

66.  Stein  v.  Morrison  [Idaho]  75  P.  246. 
See  1  Curr.  L.   671,   n.   80. 

67.  Voss  V.  Waterloo  Water  Co.  [Ind.]  71 
N.  B.   208. 

68.  Vann  V.  Edwards,  135  N.  C.  661,  47  S. 
B.    784. 

69.  Kadderly  v.  Portland   [Or.]   74  P.   710. 

70.  See  Stare  Decisis,   2  Curr.  L.   1698. 
NOTB.      Federal  couitm.     Interpretation   of 

state  statntes:  Suit  was  brought  in  a  Fed- 
eral court  by  citizens  of  Pennsylvania  to  en- 
force a  mechanic's  lien  given  by  an  Ohio 
statute.  The  materials  were  furnished  be- 
fore the  Ohio  supreme  court  had  passed  on 
the  constitutionality  of  the  statute.  Sub- 
sequently, but  before  the  Institution  of  this 
suit,  that  court  declared  the  statute  repug- 
nant to  the  Ohio  constitution.  Held,  the 
Federal  court  should  decide  the  constitu- 
tionality Independently  of  the  Ohio  decision. 
Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones, 
193  U.  S.  532.  In  general,  the  Federal  courts 
will  follow  the  decisions  of  the  state  courts 


in  interpreting  statutes  and  constitutions. 
Post  V.  Supervisors,  106  TJ.  S.  667.  Though 
originally  Federal  courts  followed  the  chan- 
ges of  opinion  in  the  state  courts  (Green  v. 
Neal,  5  Pet.  [U.  S.]  291),  It  is  now  settled 
that  they  will  not  allow  the  rights  of  par- 
ties to  be  changed  where  relations  were  en- 
tered into  on  the  basis  of  a  former  inter- 
pretation (Douglass  V.  County  of  Pike,  101 
U.  S.  677).  For  similar  reasons,  it  would 
seem,  the  Federal  courts  will  interpret  ac- 
cording to  their  own  opinion  a  statute  unad- 
judicated  upon  when  the  rights  of  the  parties 
were  fixed,  notwithstanding  a  contrary  re- 
sult reached  in  the  meantime  by  the  state 
court.  Burgess  v.  Seligman,  107  U.  S.  20; 
Anderson  v.  Santa  Anna,  116  U.  S.  356.  The 
Federal  courts  are  reluctant  to  run  counter 
to  state  decisions,  however,  and  it  would 
seem  justly,  for  the  result  is  to  establish 
different  rules  of  law  for  citizens  of  different 
states,  a  result  directly  contrary  to  the  pur- 
pose of  giving  jurisdiction  in  cases  of  di- 
verse citizenship.  The  principal  case  must 
depend  on  the  doctrine  that  some  sort  of 
rights  can  be  acquired  under  an  unconstitu- 
tional statute  (see  U.  S.  v.  Realty  Co.,  163 
U.  S.  427),  since  decisions  announced  before 
the -fixing  of  rights  of  parties  will  be  fol- 
lowed (Fairfield  v.  County  of  Gallatin,  100 
U.  S.  47,   62).— IV  Columbia  Law  Rev.   509. 

71.  See  1   Curr.  L.   571. 

72.  For  an  exhaustive  discussion  of  the 
right  and  duty  of  the  courts  to  declare  stat- 
utes in  conflict  with  the  constitution  invalid, 
see  Atkinson  v.  Woodmansee  [Kan.]  74  P. 
640.  Criticising  the  dissenting  opinion  in 
In  re  Davis,   58   Kan.   368,   49  P.   160. 

73.  Spring  Valley  Waterworks  v.  San  Fran- 
cisco, 124  F.  574,  602. 

74.  Brown  V.  Galveston  [Tex.]  75  S.  W. 
488.     See  1  Curr.  L.  571,  n.  83. 

75.  State  V.  Kohnke,  109  La.  838,  33  So. 
793. 
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nor  have  they  authority  to  interfere  on  the  grotind  of  natural  justice  and  right/" 
or  inquire  whether  an  act  conserves  a  wise  or  reasonable  public  policy,  so  long  as 
the  legislature  does  not  pass  the  limits  fixed  by  the  constitution."  The  manner 
in  which  favorable  consideration  by  the  legislature  was  obtained  for  an  act  is  not 
open  to  inquiry.''*  Neither  is  their  motive  in  passing  it,'*  the  courts  beiug  bound 
to  assume  that  the  law  making  body  acted  with  good  faith  and  a  desire  to  promote 
the  public  good.'"  A  statute  will  not  be  declared  "void  on  the  presumption  that 
it  will  be  used  as  a  basis  to  assert  an  unjust  or  illegal  claim  to  the  property,  of  the 
state." 

Every  presumption  must  he  indulged  in  favor  of  the  validity  of  a  statute,^^ 
and  its  validity  sustained  until  it  is  clearly  shown  to  be  violative  of  some  con- 
stitutional restriction.'^  A  reasonable  doubt  as  to  the  constitutionality  of  a  law 
stamps  it  as  constitutional/*  since  all  such  doubts  must  be  resolved  in  favor  of 
the  law.'° 

In  cases  of  doubtful  terms  or  meaning,  that  construction  will  be  applied  which 
upholds  the  act,  if  possible,  without  violence  to  the  manifest  legislative  purpose,'" 


76.  Tiedemaji,  Urn.  Pol.  Powers,  §  3; 
Block  V.  Schwartz  [Utah]  76  P.  22;  Com.  v. 
Relneoke  Coal  Mln.  Co.,  25  Ky.  L.  R.  2027, 
79  S.  "W.  287;  Viemeister  v.  White,  88  App. 
Div.  44,  84  N.  T.  S.  712;  Kerr  v.  Perry  School 
Tp.  [Ind.]  70  N.  E.  246. 

77.  Northern  Securities  Co.  v.  U.  S.,  193 
U.  S.  197,  24  S.  Ct.  436;  Block  v.  Schwartz 
[Utah]  76  P.  22;  City  of  Little  Rock  v.  North 
Little  Rock  [Ark.]  79  S.  W.  785;  Atkln  v. 
Kansas,  191  U.  S.  207,  24  S.  Ct.  124;  People 
V.  Lochner,  177  N.  T.  145,  69  N.  B.  373;  City 
of  Danville  v.  Hatcher,  101  Va.  523,  44  S.  B. 
723.  Statute  compelling  vaccination  of  school 
children.  French  v.  Davidson  [Cal.]  77  P. 
663.  Sunday  law  prohibiting  sale  of  meat 
and  permitting  sale  of  confectionery  and  to- 
bacco. State  V.  Justus  [Minn.]  98  N.  W.  325. 
Questions  of  the  wisdom,  policy  and  expedi- 
ency of  the  laws  are  for  the  legislature  to 
determine,  and  not  the  courts.  In  re  Boyce 
[Nov.]  75  P.  1.  It  is  the  duty  of  courts, 
after  a  law  has  been  enacted,  to  determine, 
in  a  proper  proceeding,  whether  it  conflicts 
with  the  fundamental  law,  and  to  construe 
and  interpret  it  so  as  to  ascertain  the  rights 
of  the  parties  litigant,  but  they  have  no  au- 
thority to  consider  tlie  question  of  Its  ne- 
cessity or  expediency.  Kadderly  v.  Port- 
land [Or.]  74  P.  710.  The  reasonableness  of 
a  municipal  ordinance  is  not  a  matter  for 
the  courts  to  any  greater  extent  than  It 
would  be  if  a  statute  were  under  considera- 
tion.    Anderson  v.  State  [Neb.]  96  N.  W.  149. 

78.  City  of  Little  Rock  v.  North  Little 
Rook  [Ark.]  79  S.  W.  785. 

79.  City  of  Little  Rock  v.  North  Little 
Rock  [Ark.]  79  S.  W.  785;  Odd  Fellows  Cem- 
etery Ass'n  V.  San  Francisco,  140  Cal.  226, 
73  P    987;  In  re  Smith  [Cal.]  77  P.  180;  Dodge 

V  Woolsey,   18  How.   [U.   S.]   371;  Manigault 

V  Ward  &  Co.,  123  F.  707;  McCray  v.  U.  S., 
195  U.  S.  27,  24  S.  Ct.  769.  Intent  of  legis- 
lature In  abolishing  city  oiHce  during  term 
cannot  be  inquired  Into.  Downey  v.  State, 
160  Ind.  578,  67  N.  B.  450.  Rule  applies  to 
municipal  ordinances.  Dobbins  v.  Dos  An- 
geles, 139   Cal.   179.   72  P.  970. 

80.  Bohmer  v.  Haffen,  161  N.  T.  390,  65  N. 
E.  1047;  People  v.  Lochner,  177  N.  T.  145,  69 
n!  E.  373;  Young  v.  Com.,  101  Va.  853,  45  S. 
b!    327. 


81.  Statute  purchasing  compiled  statutes 
for  use  of  legislature  and  state  offloers. 
Marsh  v.  Stonebraker  [Neb.]   98  N.  W.   699. 

82.  Buttfleld  V.  Stranahan,  192  U.  S.  470, 
24  S.  Ct.  349;  Manigault  v.  Ward,  123  F.  707; 
Sanders  v.  Com.,  25  Ky.  L.  R.  1165,  77  S.  W. 
358;  Ex  parte  Loving,  178  Mo.  194,  77  S. 
W.  508;  State  v.  Cantwell  [Mo.]  78  S.  W. 
569;  State  v.  Hyman  [Md.]  57  A.  6;  Bland  v. 
People  [Colo.]  76  P.  359.  Until  the  contrary 
Is  shown,  it  will  be  presumed  the  legislature 
kept  within  the  constitutional  limit  In  the 
levy  of  taxes.  Stein  v.  Morrison  [Idaho]  75 
P.  246.  The  public  interests  imperatively  de- 
mand that  legislative  enactments  should  be 
recognized  and  enforced  by  the  courts  as  em- 
bodying the  will  of  the  people,  unless  they 
are  plainly  and  palpably  beyond  all  question 
in  violation  of  the  fundamental  law.  Per 
Justice  Harlan,  In  Atkln  v.  Kan.,  191  U.  S. 
207,  24  S.  Ct.  124,  48  Law.  Ed.  207;  State  v. 
Cantwell  [Mo.]  78  S.  W.  569;  In  re  Watson 
[S.  D.]  97  N.  W.  463;  State  v.  Nolan  [Neb.] 
98  N.  W.  657;  Bland  v.  People  [Colo.]  76  P. 
359;  Northwestern  Mut.  Life  Ins.  Co.  v.  Lewis 
&  Clarke  County,  28  Mont.  484,  72  P.  982; 
Western  Ranches  v.  Custer  County,  28  Mont. 
278,  72  P.   659. 

83.  In  re  Boyce  [Nev.]  76  P.  1;  Brady  v. 
Mattern  [Iowa]  100  N.  W.  358.  Repugnancy 
to  the  constitution  must  be  so  clear,  plain 
and  palpable  as  to  leave  no  reasonable  doubt 
or  hesitation  upon  the  Judicial  mind.  State 
V.  Polk  County  Com'rs,  87  Minn.  325,  92-  N. 
W.  216,  60  L.  R.  A.  161. 

84.  Brown  v.  Galveston  [Tex.]  75  S.  W. 
488;  Soper  v.  Lawrence  Bros.  Co.,  98  Me.  268, 
56  A.  908;  State  v.  Ide  [Wash.]  77  P.  961. 

85.  Bx  parte  Loving,  178  Mo.  194,  77  S. 
W.  508;  Olds  V.  State  Land  Office  Com'r 
[Mich.]  96  N.  W.  508;  Northwestern  Mut.  Life 
Ins.  Co.  V.  Lewis  &  Clarke  County,  28  Mont. 
484,  72  P.  982;  People  v.  Rose,  203  111.  46, 
67  N.  B.   746. 

86.  Com.  V.  Barney,  24  Ky.  L.  R.  2352,  74 
S.  W.  181;  Ex  parte  Loving,  178  Mo.  194,  77 
S.  W.  508;  State  v.  Hyman  [Md.]  57  A.  6; 
Rosin  V.  Lidgerwood  Mfg.  Co.,  89  App.  Div. 
245,  86  N.  T.  S.  49;  People  v.  Lochner,  177 
N.  T.  145,  69  N.  E.  373;  People  v.  Rose,  207 
111.  352,  69  N.  E.  762;  In  re  Watson  [S.  D.] 
97  N.  W.   463.     See  1  Curr.  I*  672,   n.   86. 
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and  both  the  statute  and  the  constitution  will  be  liberally  construed  with  a  view 
to  sustaining  legislative  action.*^  A  territorial  income  tax  law  is  not  invalid  for 
not  expressly  exempting  the  salaries  of  judicial  officers,  since  if  the  constitution 
requires  their  exemption,  the  exemption  will  attach  as  though  expressly  made  in 
the  law  itself.^* 

A  statute  containing  invalid  provisions  yields  only  to  the  extent  of  its  repug- 
nancy to  the  constitution,^^  and  a  part  may  be  unconstitutional  without  rendering 
the  whole  statute  bad,  if  the  invalid  part  be  so  independent  of  the  remainder  that 
it  may  be  eliminated  without  invalidating  the  other  provisions,""  unless  the  invalid 
portion  was  manifestly  an  inducement  to  the  passage  of  the  remainder."^  The 
presumptions,  however,  favor  the  unconstitutionality  of  the  remaining  portions,'* 
and  where  the  unconstitutional  portion  is  essentially  and  inseparably  connected  in 
substance  with  that  which  is  constitutional,  the  whole  must  be  rejected."^    Where, 


87.  V^estern  Ranches  v.  Custer  County,  28 
Mont.   278,   72  P.   659. 

88.  Peacock  v.  Pratt  [C.  C.  A.]  121  F.  772. 

89.  Logan  County  v.  Carnahan  [Neb.]  95 
N.  W.  812;  Union  Pao.  R.  Co.  v.  Sprague  [Neb.] 
95  N.  W.  46;  State  v.  Fleming  [Neb.]  97  N. 
W.  1063;  State  v.  Insurance  Co.  [Neb.]  99  N. 
W.  36.  A  provision  in  the  charter  of  New 
Orleans  (La.  Acts  1902,  No.  216,  p.  44B,  §  22), 
authorizing  the  mayor  to  flU  vacancies  caused 
by  the  death  of  city  officers,  is  unconstitu- 
tional in  so  far  as  it  provides  that  such  ap- 
pointees shall  hold  office  during  the  whole 
of  the  unexpired  term,  but  it  will  be  enforced 
to  the  extent  of  allowing  them  to  hold  of- 
fice until  a  successor  to  the  deceased  officer 
may  be  elected  [Const,  art.  319].  VSTatson  v. 
McGrath    [La,.]    36   So.    204. 

90.  State  V.  Nolan  [Neb.]  98  N.  "W.  657; 
Northwestern  Mut.  Life  Ins.  Co.  v.  I^ewis  & 
Clarke  County,  28  Mont.  484,  72  P.  982; 
Toney  v.  Macon,  119  Ga.  83,  46  S.  B.  80;  In 
re  Abel  [Idaho]  77  P.  621;  Seattle  &  L.  W. 
Waterway  Co.  v.  Seattle  Dock  Co.  [Wash.] 
77  P.  845;  Levy  v.  State,  161  Ind.  251,  68  N. 
E.  172;  Watson  v.  McGrath  [La.]  36  So.  204; 
State  V.  Pearson,  110  La.  387,  34  So.  575; 
Com.  V.  Anselvich  [Mass.]  71  N.  E.  790.  Pro- 
vision that  damages  for  taking  property  be 
assessed  by  "householders,"  constitution  re- 
quiring "freeholders."  Shlvely  v.  Lankford, 
174  Mo.  535,  74  S.  W.  835.  An  income  tax 
law  is  not  rendered  invalid  by  failure  to 
exempt  a  salary  which  by  the  constitution 
is  exempt,  nor  by  incorporating  therein  un- 
constitutional provisional  remedies  for  the 
better  enforcement  of  the  law.  Peacock  v. 
Pratt  [C.  C.  A.]  121  F.  772.  Only  those  pro- 
visions not  germane  to  the  title  need  be 
eliminated.  City  of  Oak  Cliff  v,  State  [Tex. 
Civ.  App.]  77  S.  W.  24;  Ex  parte  Hernan 
[Tex.  Cr.  App.]  77  S.  W.  225;  Logan  County 
V.  Carnahan  [Neb.]  95  N.  W.  812.  Adverse 
possession  of  wild  lands.  Soper  v.  Law- 
rence Bros.  Co.,  98  Me.  268,  56  A.  908.  Stat- 
ute-providing for  discharge  of  superintendent 
of  prison.  Corscadden  v.  Haswell,  88  App. 
Div.  158,  84  N.  T.  S.  597.  Where  a  provision 
of  the  statute  for  the  creation  of  a  corpora- 
tion which  is  regarded  as  unconstitutional 
as  requiring  a  person  to  give  evidence  against 
himself  may  be  stricken  from  the  act  with- 
out impairing  the  general  purposes  thereof, 
the  act  is  not  unconstitutional  as  a  whole. 
Section  8  of  Act  1899,  p.  248,  c.  146,  pro- 
viding that  failure  of  the  corporation  to  an- 
swer an  inquiry  from  the  secretary  of  state 
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shall  be  prima  facie  evidence  that  It  is 
transacting  business  in  the  state,  and  has 
violated  the  provision  of  the  act.  State  v. 
Laredo  Ice  Co.,  96  Tex.  461,  73  S.  W.  951. 
Statute  providing  for  expenditure  of  money 
for  public  improvement,  containing  illegal 
provision  for  assessment  on  abutters.  Ed- 
wards V.  Bruorton,  184  Mass.  529,  69  N.  B. 
328,  citing  many  cases.  Statute  punishing 
desecration  of  national  flag.  People  v.  Van 
De  Carr,  91  App.  Div.  20,  86  N.  Y.  S.  644. 
Exception  in  agricultural  law  in  favor  of 
farmers  making  vinegar.  People  v.  Wind- 
holz,  92  App.  Div.  569,  86  N.  T.  S.  1015.  Stat- 
ute authorizing  local  option  elections  in  mu- 
nicipalities other  than  those  named  in  con- 
stitution [Art.  16,  §  20].  Sweeney  v,  Webb 
[Tex.  Civ.  App.]  76  S.  W.  766.  Sewer  assess- 
ment act.  White  v.  Gove,  183  Mass.  333,  67 
N.  E.  359.  Unjust  discrimination  between 
physicians  in  Texas  local  option  law.  Busch 
&  Co.  V.  Webb,  122  F.  655.  A  general  rev- 
enue law  will  not  be  declared  unconstitu- 
tional on  account  of  discriminative  provi- 
sions which  may  be  rejected  without  impair- 
ing the  enforcement  of  the  valid  provisions. 
State  V.  Fleming  [Neb.]  97  N.  W.  1063.  Wash. 
Laws  1899,  p.  295,  c.  141,  §  12  (Ball.  Ann. 
Codes  &  St.  §  1740a),  relating  to  taxation, 
construed  and  held  that  the  unconstitution- 
ality of  a  proviso  allowing  deductions  in  cer- 
tain cases  does  not  affect  the  validity  of  the 
balance  of  the  act.  Nathan  v.  Spokane  Coun- 
ty [Wash.]  76  P.  521.  Unconstitutionality 
of  prohibition  against  selling  unused  rail- 
road tickets  does  not  Impair  remainder  of 
statute  requiring  redemption  of  unused  tick- 
ets. Texas  &  P.  R.  Co.  v.  Mahaffiey  [Tex. 
Civ.  App.]    81   S.  W.   1047. 

91.  State  V.  Insurance  Co.  [Neb.]  99  N.  W. 
36;  Northwestern  Mut.  Life  Ins.  Co.  v.  Lewis 
&  Clarke  County,  28  Mont.   484,  72  P.   982. 

92.  In  such  case  the  court  must  be  sat- 
isfied that  it  was  the  legislative  intent  that 
the  valid  portions  stand  as  the  law  inde- 
pendent of  the  invalid  parts.  WcJstern  Union 
Tel.   Co.   V.   Austin,   67  Kan.   208,   72  P.   850. 

93.  Law  exempting  funds  due  from  mutual 
benefit  societies  from  seizure  on  garnish- 
ment, etc.,  but  excepting  certain  named  so- 
cieties from  its  provisions  [Act  May  12,  1899, 
Supp.  Sayles'  Civ.  St.  1899-1900,  tit  49a]. 
Supreme  Lodge  United  Benev.  Ass'n  v.  John- 
son [Tex.  Civ.  App.]  77  S.  W.  661.  See,  also, 
Id.  [Tex.]  81  S.  W.  18.  School  law  based 
on  invalid  classification  of  districts.  Riccio 
V.   Hoboken,    69   N.   J.   Law,    649,    55   A.    1109. 
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in  its  application  to  any  particular  contract,  a  statute  is  found  to  impair  the 
obligation  of  contracts,  it  may  be  declared  inoperative  as  to  that  contract  without 
holding  it  unconstitutional  in  other  respects.**  Where  the  attempted  ■  extension 
of  a  local  law  over  the  entire  state  is  ineffectual  for  defect  of  title,  a  clause  in  the 
act  repealing  the  existing  general  law  on  the  same  subject  will  not  be  upheld."" 
The  enactment  of  an  invalid  amendment  to  a  law  will  not  invalidate  the  whole 
law,  though  the  whole  act  as  amended  is  re-enacted  in  accordance  with  the  consti- 
tutional provision.*"  An  act  invalid  aa  an  amendment  of  a  prior  act  for  failure 
to  set  it  out  may  be  sustained  as  an  independent  statute  on  the  same  subject.*^ 
Scope  of  Federal  and  state  power. — The  government  of  the  United  States 
was  formed  with  enumerated  powers  which  must  be  broad  enough  to  embrace 
the  power  exercised,'*  but  the  power  of  the  state  legislature  cannot  be  denied 
unless  we  find  in  the  constitution  of  the  United  States  or  of  the  state,  that  it 
is  prohibited,"  though  the  constitution  may  take  from  the  legislature  the  power 
of  legislation,  by  implication  as  well  as  by  express  prohibition.^  Where  a  grant 
of  power  is  given,  all  the  means  necessary  to  effectuate  the  power  pass  as  inci- 
dents to  the  grant.^  A  power  will  be  implied  only  when  without  its  exercise 
an  express  duty  or  authority  would  be  nugatory,^  and  a  prohibition  of  the  exercise 
of  a  power  will  be  implied  only  when,  looking  to  the  language  and  purpose  of 
the  constitution,  it  is  evident  that  without  such  an  implication  the  will  of  the 
people  as  illustrated  by  a  careful  consideration  of  all  its  provisions  cannot  be  given 
effect.*  Acquiescence  for  no  length  of  time  can  legalize  a  clear  usurpation  of 
power.' 


Law  impeding  sale  of  patented  articles  and 
patent  rights.  Union  County  Nat.  Bank  v. 
Ozan  Lumber  Co.,  127  F.  206.  Law  creating 
additional  Judges  for  circuit  and  providing 
for  their  election  at  a  time  and  for  a  term 
unauthorized  by  the  constitution.  People 
V.  Olsen,  204  111.  494,  68  N.  B.  376.  Invalid 
exemption  held  controlling.  Kellyville  Coal 
Go.  V.  Harrier,  207  111.  624,  69  N.  B.  927. 
Law  relative  to  county  seat  and  providing 
for  building  court  house.  Board  of  Com'rs 
V.  State,  161  Ind.  616,  69  N.  B.  442.  One  part 
of  a  statute  may  be  held  void  and  another 
good  only  where  the  portions  are  clearly 
separable  and  susceptible  of  separate  enforpe- 
ment;  t>ut  when  It  is  apparent  that  the  en- 
tire faulty  enactment  Is  designed  to  consti- 
tute a  complete  whole,  and  that  one  part 
would  not  have  been  enacted  except  in  con- 
nection with  the  other,  if  a  part  is  found 
to  be  bad,  the  entire  statute  must  fall.  Gen. 
StiJWfe.  1901.  c.  B7b,  relating  to  libel,  held 
■jH^flict  with  section  18  of  the  Bill  of 
B^hts,  and  hence  void.  Hanson  v.  Krehbiel 
^Kan.]  75  P.  1041.  Invalid  sections  of  an 
.act  limiting  its  application  to  certain  cities 
cannot  be  rejected  and  the  rest  sustained 
where  the  effect  would  be  to  thereby  render 
it  applicable  to  cities  not  intended  to  be  in- 
cluded In  the  legislative  scheme  [Gen.  St. 
N.  J.  p.  465].  In  re  Fagan  [N.  J.  Law]  57 
A.  469.  Statute  submitting  Issue  of  munici- 
pal debt  with  other  issues  foreign  thereto. 
Cain  V.   Smith,  117   Ga.  902,   44  S.  B.   5. 

94.  Brady   v.    Mattern    [Iowa]    100    N.    W. 
358. 

95.  People  V.  De  Blaay  [Mich.]   100  N.  'W. 
598. 

96.  People  V.   Butler   St.   Foundry   &  Iron 
Co..   201   111.   236,   66  N.   B.    349. 

97.  State  v.  Scott,  32  Wash.  279,  73  P.  365. 


98.  Trustees  of  Rutgers  College  v.  Mor- 
gan [N.  J.  Law]  57  A.  250;  In  re  Boyce  [Nev.] 
75   P.  1. 

99.  Cooley,  Const.  Lim.  223;  Maxwell  v. 
Goetschius,  40  N.  J.  Law,  383,  29  Am.  Rep. 
242;  Trustees  of  Rutgers  College  v.  Morgan 
[N.  J.  Law]  57  A.  250;  Hinton  v.  Board  of 
Sup'rs  [Miss.]  36  So.  565;  In  re  Boyce  [Nov.] 
75  P.  1;  Wallace  v.  Reno  [Nev.]  73  P.  528; 
In  re  Watson  [S.  D.]  97  N.  W.  463.  The 
state  legislature  may  exercise  every  legis- 
lative function  not  denied  it  by  the  consti- 
tution and  not  delegated  by  it  to  some  other 
department  of  the  state  government.  Burke 
v.  Snlvely,  208  111.  328,  70  N.  B.  327.  The 
legislature  may  declare  desertion  of  wife 
and  children  a  misdemeanor.  State  v.  Cu- 
cullu,  110  La.  1087,  35  So.  300. 

1.  It  Is  necessarily  implied  that  the  legis- 
lature has  not  the  power  to  submit  to  the 
voters  questions  as  to  Incurring  indebted- 
ness, in  connection  with  issues  entirely  for- 
eign to  the  debt.  Cain  v.  Smith,  117  Ga.  902. 
44  S.  B.   5. 

2.  Rigglns  V.  Richards  [Tex.]  77  S.  W. 
946;  TJ.  S.  V.  Morris,  125  F.  322;  Leviri  v.  U. 
S.    [C.    C.   A.]    128    F.    826. 

3.  Brown  v.  Galveston  [Tex.]  75  S.  W. 
488;  City  of  Oak  Cliff  v.  State  [Tex.  Civ. 
App.]  77  S.  W.  24.  Power  to  legislate  in 
reference  to  the  location  of  county  seats 
does  not  imply  power  to  provide  for  and 
regulate  the  building  of  a  court  house,  that 
being  "county  business"  within  the  inhibi- 
tion of  Const,  arjt.  4,  §  22,  prohibiting  local 
or  special  laws  regulating  county  business. 
Board  of  Com'rs  v.  State,  161  Ind.  616,  69  N. 
B.    442. 

4.  Lytle  v.  Halff,  75  Tex.  132,  12  S.  W. 
610;  City  of  Oak  Cliff  v.  State  [Tex.  Civ. 
App.]   77  S.  W.   24. 
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The  court  cannot  consider  evidence  aliundej  but  is  confined  to  the  considera- 
tion of  the  law  itself,  and  facts  and  circumstances  surrounding  it  of  which  judicial 
notice  can  be  taken.* 

Where  the  words  of  a  statute  are  plain,  specific  and  unambiguous  so  as  to 
call  for  no  construction,  the  meaning  which  the  words  import  must  be  conclu- 
sively presumed  to  be  the  meaning  which  the  legislature  intended.'  A  statute 
should  be  so  construed  that,  if  it  can  be  prevented,  no  clause,  sentence  or  word 
shall  be  superfluous,  void,  or  insignificant,  but  every  sentence  and  word  shall,  if 
possible,  be  given  its  ordinary  meaning  and  acceptation.^  The  several  sections 
of  a  statute  must  be  construed  together  and  harmonized  if  possible,"  and  all  stat- 
utes in  pari  materia  must  be  taken  together  and  construed  as  if  they  were  one 
enactment,  and,  if  possible,  effect  given  to  every  provision.^".  A  construction 
will  not  be  adopted  which  renders  some  portions  meaningless,  or  which  results  in 
an  absurdity,  unless  the  language  is  so  plain  and  unequivocal  as  to  permit  of  no 
other  interpretation,^^  and  a  suggested  construction  of  a  state  statute  which  would 
lead  to  a  manifest  absurdity,  and  which  has  not,  and  is  not  likely  to  receive 
judicial  sanction,  will  not  be  accepted  by  the  supreme  court  of  the  United  States 
as  the  basis  of  declaring  the  statute  unconstitutional,  when  the  courts  of  the  state 
have  given  it  the  only  construction  consistent  with  its  purposes  and  under  which 
it  is  constitutional.^^  An  election  law  will  not  be  held  invalid  on  the  ground  that 
it  may  be  so  construed  as  to  result  in  the  disfranchisement  of  electors,  where 
such  is  not  the  natural  and  necessary  construction.^' 

A  statute  copied  from  a  similar  statute  of  another  state  is  presumed  to  be 
adopted  with  the  construction  it  had  already  received.^*  The  presumption,  how- 
ever, is  not  conclusive,^'  and  where  the  same  provision  exists  in  several  states, 
there  is  no  presumption  that  the  construction  of  any  particular  state  was  in 
view.^" 

One  of  the  offices  of  a  proviso  is  to  qualify  the  generality  of  the  body  of  the 
sentence  of  which  it  is  a  part,  though  it  can  have  no  potency  to  enlarge  the  scope 
or  force  of  the  enactment.^' 

The  title  is  ordinarily  no  part  of  a  statute  and  cannot  be  used  to  set  at  naught 
its  obvious  meaning;^*  or  deprive  it  of  its  real  and  intended  character;"  it  may, 
however,  be  considered  as  a  key  to  the  correct  interpretation  thereof,  where  the 


5.  Bx  parte  Heyman  [Tex.  Ct.  App.]  78 
S.  V\r.  349. 

6.  Use  of  school  sinks  In  tenement  houses. 
Tenement  House  Department  v.  Moeschen,  89 
App.  Div.  526,  85  N.  T.  S.  704.  Prohibition 
of  burials  in  city  and  county  of  San  Fran- 
cisco. Odd  Fellows  Cemetery  Ass'n  v.  San 
Francisco,  140  Cal.  226,  73  P.  987. 

Contra:  Erection  of  gas  works.  In  re 
Smith  [Cal.]   77  P.  180. 

7.  State  V.  Insurance  Co.  [Neb.]  99  N.  W. 
36. 

8.  Crozer  v.  People,  206  III.  464,  69  N.  E. 
489;  Funkhouser  v.  Spahr  [Va.]  46  S.  E. 
378. 

9.  State  V.  Nolan  [Neb.]   98  N.  W.  657. 

10.  Fisher  v.  Betts  [N.  D.]  96  N.  W.  132; 
Logan  County  v.  Carnahan  [Neb.]  95  N.  W. 
812. 

11.  Logan  County  v.  Carnahan  [Neb.]  95 
N.  W.  812. 

13.  Adams  v,  New  Tork,  192  U.  S.  585,  24 
S.  Ct.  372. 

13.  Applied  to  Brannock  Law.  Jeffrey  V. 
State  of  Ohio,  4  Ohio  C.  C.    (N.  S.)   494. 


14.  James  v.  Appel,  192  U.  S.  129,  24  S. 
Ct.   a22. 

15.  State  V.  Mortensen,  26  Utah,  312,  73  P. 
562,  633;  Coulam  v.  Doull,  4  Utah,  267,  9  P. 
568;  Dixon  v.  Rioketts,  26  Utah,  215,  72  P. 
947;  Matthews  v.  Jensen,  21  Utah,  307,  61  P. 
303. 

16.  A  constitutional  provision.  Voss  v. 
Waterloo  Water  Co.   [Ind.]   71  N.  B.  208. 

17.  Burke  v.  Snively,  208  111.  328,  70  N. 
E.  327.  The  effect  of  a  proviso  is  to  carve 
special  exceptions  only  out  of  the  enacting 
clause.  U.  S.  v.  Dickson,  15  Pet.  [U.  S.] 
165;  Burke  v.  Snively,  208  111.  328,  70  N.  E. 
327. 

18.  Patterson  v.  The  Eudora,  190  U.  S.  169, 
23  S.  Ct.  821,  47  Law.  Bd.  1002,  citing  U.  S.' 
V.  Fisher,  2  Cranch  [U.  S.]  358,  386;  Yazoo, 
etc.,  R.  Co.  V.  Thomas,  132  U.  S.  174,  188; 
U.  S.  V.  O.  &  C.  B.  Co.,  164  U.  S.  526,  541; 
Price  V.  Forrest,  173  U.  S.  410,  427;  Endlich, 
Interp.  Stat.  §§  58,  59. 

19.  People  V.  Lochner,  177  N.  T.  145,  69 
N.  E.  373. 
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intent  is  otherwise  ambiguous.*'  The  compiler's  headlines  to  a  chapter  of  an  act 
are  no  part  of  its  title.'''^  That  a  statute  might  with  more  propriety  have  been 
inserted  in  the  Code  of  Procedure,  rather  than  the  Civil  Code  cannot  aiEect  its 
validity.'"'  In  considering  whether  the  title  to  an  act  reasonably  indicates  its 
subject,  the  language  used  in  the  title  must  be  liberally  construed,  but  cannot 
be  given  a  meaning  directly  the  reverse  of  the  usual  acceptance  of  the  words 
used.''' 

The  punctuation  of  an  act  or  its  title  is  not  controlling  in  construing  it  for 
the  purpose  of  ascertaining  its  real  meaning.** 

A  statute  passed  in  contravention  of  the  constitution  is  void,  conveys  no 
rights  and  binds  no  man,  and  cannot  be  ratified  by  acquiescence  on  the  part  of  the 
state,*"  nor  can  any  moral  obligation  on  the  part  of  the  state  arise  from  it.*° 

§  4.  Executive,  legislative  and  judicial  functions.^'' — The  three  phased 
division  of  government  is  coupled  in. Arkansas  with  a  provision  disabling  one  to 
hold,  offices  under  different  departments.** 

(§4)  A.  Executive  functions?^ — The  executive  power  of  the  governor  is 
compatible  with  an  ex  officio  membership  of  a  levee  board.'"  The  pardoning  power 
is  not  invaded  by  the  indeterminate  sentence  law  of  Kansas.'^  It  is  the  exclusive 
province  of  the  governor  to  determine  whether  an  occasion  for  an  extra  session 
of  the  legislature  exists,  and  his  conclusion  is  not  reviewable  by  the  courts.'* 
His  acts  are  not  subject  to  judicial  supervision,  though  he  may  perhaps  be  com- 
pelled to  perform  a  purely  ministerial  duty  enjoined  by  law."  The  governor  in 
effect  ratifies  a  legislative  appointment  by  approving  the  bill  by  which  it  is  made, 
since  by  vetoing  it  he  might  if  he  chose  prevent  its  passage  on  the  ground  that  it 
interfered  with  his  prerogative  of  appointment.'* 

(§4)  B.  Legislative  functions.^^ — "Acts  of  Parliament  derogating  to  the 
power  of  subsequent  Parliaments  biud  not."'" 

State  legislatures  have  all  the  powers  not  expressly  or  by  necessary  implica- 
tion withheld  by  the  state  and  Federal  constitutions,'^  and  in  the  absence  of 
constitutional  restrictions,  may  invest  municipal  corporations  with  the  police 
power  of  the  state  in  whole  or  in  part.'*  Instances  of  the  exercise  of  legislative 
power  are  collected  below.'* 


20.  Bosln  V.  Lldg-erwood  Mfg.  Co.,  89  App. 
Dlv.   245,  86  N.  T.  S.   49. 

21.  State  V.  Graham,  34  Wash.  81,  74  P. 
1058. 

22.  De  Toe  V.  Superior  Court,  140  Cal.  476, 
74   P.    28. 

23.  State  V.  Coffin   [Idaho]   74  P.  962. 

24.  Quotation  marks  are  punctuation 
marks.  State  v.  Banfleld,  43  Or.  287,  72  P. 
1093. 

25.  Ellinger  v.  Com.   [Va.]   45  S.  B.  807. 

26.  Minnesota  Sugar  Co.  v.  Iverson  [Minn.] 
97  N.  W.   454. 

27.  See   1   Curr.   L.   572. 

28.  Const.  Ark.  art.  4,  §§  1,  2.  Peterson 
V.  Culpepper  [Ark.]  79  S.  W.  783. 

29.  See  1   Curr.  L.   672. 

30.  Does  not  give  him  power  not  apper- 
taining to  the  executive.  Dehon  v.  ILafour- 
che  Basin  Levee  Board,  110  La.  767,  34  So. 
770. 

31.  State  V.  Stephenson  [Kan.]  76  P.  905. 
See  1  Curr.  L.  573, 'n.  4. 

32.  State  V.  Fair  [Wash.]   76  P.  731. 

33.  Issuance  of  commission  to  legally  ap- 
pointed Judge,  compelled  by  mandamus. 
Traynor  v.  Beckham,  25  Ky.  L.  R.  283,  74  S. 


W.  1105.  Consult  Mandamus,  2  Curr.  L.  771. 
See,  also,  annotation,  3  Curr.  L.  668,  n.  77, 
holding  that  judicial  acts  on  which  executive 
power  depends  may  be  reviewed  by  certior- 
ari.    And   see   1   Curr.  L.   573,   n.   1. 

34.  Thomas  v.  State  [S.  D.]  97  N.  W.  1011. 
See  1  Curr.  L.  572,  n.  96  et  seq. 

35.  See  1   Curr.   L.   573. 

36.  Bl.  Com.  90;  Cooley,  Const.  Lim.  [4th 
Ed.]  p.  152  (•126,  n.  3),  and  the  fact  that 
the  subsequent  legislature  failed  to  require 
petition  and  notice  before  passing  a  private 
bill  as  prescribed  by  the  prior  one  cannot 
Invalidate  the  act,  since  such  failure  is 
either  a  declaration  of  independence  or  a 
repeal  pro  tanto.  Manigault  v.  Ward,  123  P. 
707.  One  legislature  has  no  power  to  pro- 
hibit a  subsequent  legislature  from  the  full 
performance  of  its  duties  in  the  enactment 
of  such  laws  as  in  Its  judgment  are  demand- 
ed for  the  safety  or  general  welfare  of  the 
public.  Board  of  Education  v.  Phillips,  67 
Kan..  549,  73  P.  97.     See  1  Curr.  L.   573,  n.   6. 

37.  Trustees  of  Rutgers  College  v.  Mor- 
gan. [N.  J.  Law]  57  A.  250;  Hinton  v.  Perry 
County  Sup'rs  [Miss.]  36  So.  565;  In  re  Boyce 
[Nev.]  75  P.  1;  Wallace  v.  Reno  [Nev.]  73  P. 
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The  legislature  is  necessarily  invested  with  certain  discretionary  powers,  with 
the  exercise  of  which  the  courts  cannot  interfere  so  long  as  the  legislature  does 
not  transcend  constitutional  limitations.*"  Among  such  powers  is  that  of  de- 
termining under  what  circumstances  and  to  what  extent  the  power  of  eminent 
domain  may  he  exercised,  and  to  provide  the  manner  of  its  exercise.*^  Where 
laws  "necessary  for  the  immediate  preservation  of  the  public  peace,  health,  or 
safety"  are  exempted  from  the  initiative  and  referendum  of  a  constitution,  the 
question  of  necessity  is  legislative.*^  The  power  to  impose  taxes  is  legislative,*^ 
and  the  judiciary  cannot  legitimately  question  the  policy  or  refuse  to  sanction 
the  provisions  of  any  taxing  law  not  inconsistent  with  the  fundamental  law  of 
the  state.**  Likewise  the  imposition  of  a  license  is  particularly  a  legislative 
function,  not  to  be  interfered  with  except  in  cases  of  clear  illegality.*'  Whether 
a  special  act  is  necessary  is  a  matter  within  the  discretion  of  the  legislature,*'  and 
is  not  aflEected  by  the  fact  that  a  general  law  has  been  passed  on  the  same  sub- 
ject.*' Nor  is  evidence  admissible  to  show  that  an  exercise  of  the  police  power 
of  the  state  in  favor  of  the  health  and  safety  of  persons  employed  in  certain 
work  is  unnecessary.*'    It  is  held,  however,  in  South  Carolina,  that  the  question 


528;  In  re  Watson  [S.  D.)  97  N.  W.  463; 
Burke  v.  Snively,  208  111.  328,  70  N.  B.  327; 
State  V.  Cucullu,  110  La.  1087,  35  So.  300; 
Cain  V.  Smith,  117  Ga.  902,  44  S.  E.  5. 

38.  Eegulation  of  sale  of  liquors.  City  of 
Danville  v.  Hatcher,  101  Va,  523,  44  S.  B.  723. 
An  ordinance  fixing  the  rate  of  hire  for  hacks 
and  imposing'  fine  and  Imprisonment  for  re- 
fusal to  pay  such  rate  is  within  the  legis- 
lative authority  of  a  municipality  authorized 
to  regulate  such  conveyances.  Bray  v.  State 
[Ala.]    37   So.    250. 

39.  An  act  extending  the  time  of  a  pri- 
vate bridge  company  to  take  tolls  Is  within 
the  legislative  power.  State  v.  Bangor,  98 
Me.  114,  56  A.  589.  Authority  to  the  water 
commissioners  of  a  city  to  borrow  money 
for  the  purpose  of  extending  the  waterworks 
and  securing  it  by  mortgage  is  within  the 
power  of  the  legislature.  Brockenbrough  v. 
Board  of  Water  Com'rs,  134  N.  C.  1,  46  S. 
B.  28.  A  statute  prescribing  the  procedure 
for  changing  venue  cannot  be  successfully 
attacked  on  the  ground  that  it  authorizes 
one  court  to  control  or  compel  action  by  the 
clerk  of  another.  Dudley  v.  Birmingham  Ry., 
L.  &  P.  Co.,  139  Ala.  453,  36  So.  700.  It  is 
within  the  power  of  the  legislature  to  give 
to  an  appeal  to  the  superior  court,  by  any 
party  to  a  judgment,  the  effect  of  vacating 
that  judgment  as  to  every  other  party  as 
well  as  himself,  and  transferring  the  cause 
for  trial  de  novo.  Matz  v.  Arick,  76  Conn. 
388,  56  A.  630.  Where  it  is  provided  that 
counties  may  be  subdivided  into  districts  as 
the  legislature  directs,  the  legislature  Itself 
may  subdivide  [Const,  art.  6,  §  15].  Grainger 
County  v.  State  [Tenn.]  80  S.  W.  750.  Where, 
by  the  constitution,  married  women  are  vest- 
ed with  the  power  of  disposing  of  their  per- 
sonal property  that  power  cannot  be  taken 
away  from  them  by  any  act  of  the  legis- 
lature. Vann  v.  Edwards,  135  N.  C.  661,  47 
S.  B.  784. 

40.  Viemeister  v.  White,  88  App.  Dlv.  44, 
84  N.  T.  S.  712. 

41.  Samish  River  Boom  Co.  v.  Union  Boom 
Co..'  32  Wash.  586,  73  P.  670.  Whether  pro- 
posed use  is  public  Is  a  judicial  question  In 
Washington.     Healy   Lumber   Co.    v.    Morris. 


33  Wash.  490,  74  P.  681.  The  question  of  the 
necessity,  propriety  or  expediency  of  resort- 
ing to  the  exercise  of  the  power  of  eminent 
domain,  in  the  absence  of  constitutional  or 
statutory  provisions  to  the  contrary,  Is  leg- 
islative, and  not  judicial.  Zirole  v.  Southern 
B.   Co.    [Va.]    45  S.  E.   802. 

4a.    Kadderly  v.   Portland    [Or.]   74   P.   710. 

43.  State  v.  Guilbert  [Ohio]  71  N.  E.  636; 
Kettle  v.  Dallas  [Tex.  Civ.  App.]  80  S.  W. 
874. 

44.  Kettle  v.  Dallas  [Tex.  Civ.  App.]  80 
S.  W.  874.  Under  a  power  to  levy  a  license 
tax  on  any  business  which  cannot  be  reached 
by  the  ad  valorem  system,  whether  a  busi- 
ness can  be  so  reached  or  not  is  a  legislative 
question.  Gordon  Bros.  v.  Newport  News 
[Va.]   47  S.  E.  828. 

45.  State  v.  Hammond  Packing  Co.,  110 
La.  180,  34  So.  368. 

46.  St.  Louis  S.  W.  R.  Co.  v.  Grayson 
[Ark.]  78  S.  W.  777,  cltlns  Boyd  v.  Bryant, 
35  Ark.  73,  37  Am.  Rep.  6;  Davis  v.  Gaines, 
48  Ark.  371,  3  S.  W.  184;  State  v.  Sloan,  66 
Ark.  579,  53  S.  W.  47,  74  Am.  St.  Rep.  106; 
Smith  V.  Grayson  County  [Tex.  Civ.  App.] 
44  S.  W.  921;  City  of  Dallas  v.  Western  Elect. 
Co.,  83  Tex.  244,  18  S.  W.  552;  City  of  In- 
Tlianapolls  v.  Navin  [Ind.]  47  N.  B.  525,  41 
L.  R.  A.  337;  Williams  v.  Nashville,  89  Tenn, 
487,  15  S.  W.  364;  Ex  parte  Palk,  42  Ohio  St. 
638;  State  v.  Powers,  38  Ohio  St.  54;  Clarke 
V.  Jack,  60  Ala.  278;  People  v.  McPadden,  81 
Cal.  489,  22  P.  851,  15  Am.  St.  Rep.   66. 

City  of  Oak  Cliff  v.  State  [Tex.  Civ.  App.] 
77  S.  W.  24,  cltlns  Owners  of  Land  v.  Peo- 
ple, 113  111.  315;  Wichita  v.  Burleigh,  36  Kan. 
34,  12  P.  332;  City  of  St.  Louis  v.  Shields, 
62  Mo.   247;  Dillon,  Mun.  Corp.  §  48. 

Van  Cleve  v.  Passaic  Valley  Sewerage 
Com'rs  [N.  J.  Law]  58  A.  571;  Weston  v. 
Ryan   [Neb.]    97   N.   W.   347. 

47.  City  of  Oak  Cliff  v.  State  [Tex.  Civ. 
App.]  77  S.  W.  24,  dtlns  Smith  v.  Gray- 
son County  [Tex.  Civ.  App.]  44  S.  W.  921; 
City  of  Dallas  v.  Western  Elect.  Co.,  83  Tex. 
244,  IS  S.  W.  552;  City  of  Indianapolis  v. 
Navln  [Ind.]   47  N.  E.  625,  41  L.  R.  A.  337. 

48.  State  V.   Cantwell    [Mo.]    78   S.   W.    569. 
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is  one  for  the  courts  to  determine,*'  and  in  New  York,  the  legislative  determina- 
tion as  to  what  is  a  proper  exercise  of  the  police  power  is  not  final,  but  is  subject 
to  the  supervision  of  the  courts."*  The  rule  that  whether  the  exercise  of  a  special 
power  granted  the  legislature  is  necessary  is  one  of  legislative  discretion  applies 
to  the  exercise  of  such  powers  by  municipalities  when  within  the  powers  granted 
to  them.^^ 

The  judicial  department  cannot  prescribe  to  the  legislative  department  limita- 
tions upon  the  exercise  of  its  acknowledged  powers,'^  but  the  courts,  by  granting 
injunctions  against  ticket  brokers,  restraining  them  from  dealing  in  nontrans- 
ferable excursion  tickets,  do  not  infringe  upon  the  powers  of  the  legislature.'" 

The  legislature  may  delegate  to  a  municipality  legislative  authority  over  its 
own  !  municipal  affairs,^*  and  may  invest  in  it  all  or  any  portion  of  the  state's 
police  power.'"  There  is  no  delegation  of  legislative  power  by  an  act  allowing 
parts  of  different  municipalities  to  vote  whether  they  will  join  to  create  a  new 
town,''  and  under  a  constitution  providing  for  general  laws  for  the  incorpora- 
tion of  cities  and  towns,  it  is  not  an  objectionable  delegation  to  authorize  the 
governor  to  pass  upon  the  right  of  any  municipality  to  incorporate."''  A  statute 
requiring  a  court  to  detach  territory  from  a  city  on  proof  of  certain  facts,  giving 
the  court  no  discretionary  powers,  is  not  a  delegation,'*  but  a  statute  providing 
that  landowners  by  petition  may  cause  lands  to  be  removed  from  the  limits  of  a 
city  is  invalid  as  a  delegation  to  the  petitioner.'" 

Neither  the  Federal  statute  empowering  the  secretary  of  the  interior  to  make 
forestry  regulations  and  providing  punishment  for  their  breach,*"  nor  the  one  con- 
ferring on  the  postmaster  general  authority  to  prevent  the  use  of  the  mails  to 
distribute  printed  matter  which  has  been  declared  nonmailable,  is  invalid  as  a 
•  delegation.'^ 

A  law  providing  two  methods  to  enforce  payment  of  taxes  and  permitting 
the  county  board  to  pursue  either  method  does  not  delegate  legislative  power,"' 
nor  does  a  statute  granting  theni  a  discretion  as  to  the  institution  of  any  pro- 
ceedings,*^ and  a  statute  giving  the  county  commissioners  a  discretion  as  to  which 
tracts  of  land  on  which  are  unpaid  taxes,  they  will  sell  for  taxes,  is  valid.** 

Local  option  liquor  laws  are  upheld. °° 

Legislative  power  is  not  granted  by  an  ordinance  prohibiting  the  use  of  fire 
crackers  except  on  permission  of  the  mayor,**  nor  by  a  statute  requiring  the  ap- 


40.  state  v.  Hammond,  66  S.  C.  219,  44  S. 
B.   797. 

50.  Tenement  House  Dept.  v.  Moesohen, 
84  N.  T.  S.   577. 

51.  Gordon  Bros.  v.  Newport  News  [Va.] 
47    S.    B.    828. 

52.  Gray,  J.,  In  Spencer  v.  Merchant,  125 
U.  S.  345,  8  S.  Ct.  921,  31  I^w.  Ed.  763;  St. 
Louis,  etc.,  R.  Co.  v.  Grayson  [Ark.]  78  S. 
W.  777. 

SS.     Schubach  v.  McDonald  [Mo.]   78  S.  W. 

1020. 

54.  Town  councH.  City  of  Little  Rook  v. 
North  Little  Hook  [Ark.]  79  S.  W.  785.  An 
irrigation  district  is  a  municipal  corpora- 
tion and  as  such  may  receive  a  delegation 
of  power  with  respect  to  the  purposes  of  its 
organization.  Const,  art.  11,  §  13  prohibits 
delegation  of  public  powers  to  private  in- 
dividuals. Merchants'  Nat.  Bank  v.  Escon- 
dido  Irr.   Dist.    [Cal.]    77  P.   937. 

55  City  of  Danville  v.  Hatcher,  101  Va. 
523,  44  S.  B.  723;  Bray  v.  State  [Ala.]  37  So. 
250.' 


56.  City    of    Little    Rock    v.    North    Little 
Rook  [Ark.]   79  S.  "W.  785. 

57.  Const.  Miss.  §  88.     City  of  Jackson  v. 
Whiting   [Miss,]    36   So.   611. 

58.  Town     of     Bdgewater     v.     Liebhardt 
[Colo.]    76   P.   366. 

50.    City  of  Hutchinson  v.  Leimbaoh  [Kan.] 
74  P.   598. 

60.  Dent  V.  U.  S.  [Ariz.]  76  P.  455;  Daster- 
Vignes  v.  U.  S.   [C.  C.  A.]  122  P.   30. 

61.  Missouri  Drug  Co.  v.   Wyman,   129   F. 
623. 

62.  Woodrough  v.  Douglas  County  [Neb.] 
98  N.  W.  1092. 

63.  Picton   V.   Casa  County   [N.   D.]   100  N. 
W.   711. 

64.  Baker  v.  Atchison   County  Com'rs,   67 
Kan.   527,   73   P.   70. 

65.  In  re  O'Brien  [Mont.]   75  P.  196;  In  re 
McGonnell's  License   [Pa.]    58   A.   615. 

66.  City  of  Centralla  v.  Smitt   [Mo.  App.] 
77   S.   W.    488. 
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proval  of  the  executive  council  of  the  plan  of  building  and  loan  associations  before 
granting  them  a  license."'  The  barber's  license  law  is  not  invalid  for  failure 
to  prescribe  the  necessary  qualifications  for  license  and  leaving  them  to  be  de- 
termined by  the  examiners."'  An  excise  board  does  not  derive  its  powers  by  dele- 
gation from  the  council  of  a  city  by  reason  of  the  fact  that  the  council  is  em- 
powered to  determine  whether  or  not  such  a  board  is  necessary."' 

(§4)  C.  Judicial  functions.'"' — Judicial  duties  may  not  be  imposed  upon 
nonjudicial  officers/^  nor  nonjudicial  duties  on  the  judiciary.'^ 

Judicial  powers  are  not  conferred  on  nonjudicial  officers  by  a  statute  for  li- 
censing dentists  that  requires  applicants  to  furnish  the  board  satisfactory  evidence 
of  graduation  from  a  reputable  school/^  nor  by  one  authorizing  the  county  auditor 
to  assess  omitted  personarproperty  after  hearing/*  nor  by  an  act  conferring  on  the 
representatives  of  a  political  party  exclusive  jurisdiction  to  determine  factional 
disputes  within  the  party/'  nor  one  conferring  the  powers  of  a  justice  of  the 


«7. 

358. 
68. 


394. 
70. 
71. 


Brady   v.    Mattern    [Iowa]    100    N.   W. 

State  V.  Briggs   [Or.]   77  P.  750. 
Sohwarz  v.   Dover    [N.   J.   Law]    57   A. 


See  1   Curr.  L.  574. 

Determination  of  right  of  Chinese 
aliens  to  enter  U.  S.  In  re  Sing  Tuck,  126 
F.  386.  A  statute  providing  for  the  purchase 
by  a  city  of  a  private  lighting  plant  and  for 
the  appointment  of '  a  commission  to  carry 
out  the  scheme  by  appraisal  of  the  property, 
etc..  Is  not  Invalid  as  conferring  Judicial 
powers  on  the  commission,  since  they  are 
empowered  only  to  do  what  the  statute  di- 
rects and  are  not  a  court.  Norwich  Gas  & 
Blec.  Co.  V.  Norwich,  76  Conn.  565,  57  A. 
746.  Statute  providing  for  board  to  audit 
accounts  of  and  adjudication  of  claims 
against  disorganized  county  confers  Judicial 
powers,  and  is  not  validated  by  provision 
for  review  by  courts.  Fitch  v.  Board  of  Au- 
ditors of  Claims  [Mich.]  94  N.  W.  952.  Dele- 
gation of  power  to  all  officers  empowered  to 
administer  oaths,  to  punish  for  contempt  in 
not  answering,  refusing  to  be  sworn,  etc.,  is 
invalid.  Burns  v.  Superior  Court  of  San 
Francisco,  140  Cal.  1,  73  P.  597.  The  cor- 
oner is  not  a  Judicial  officer  in  Idaho.  In  re 
Sly  [Idaho]  76  P.  766.  The  board  of  aldermen 
of  a  city,  while  sitting  on  the  trial  of  char- 
ges preferred  against  the  mayor.  Is  not  a 
court,  but  an  administrative  body.  Riggins 
v.   Richards   [Tex.]    77   S.  W.    946. 

72.  Counting  names  to  Jocal  option  peti- 
tion. Board  of  Sup'rs  of  Election  v.  Todd,  97 
Md.  247,  54  A.  963.  Detaching  territory  from 
a  city.  Town  of  Bdgewater  v.  Llebhardt 
[Colo.]  76  P.  366.  Statute  placing  care  of 
court  house,  etc..  In  crier  of  court.  Prince 
George's  County  Com'rs  v.  Mitchell,  97  Md. 
330.   55  A.    673. 

note;.  An  act  delegating  to  courts  or 
jndges  tlie  power  of  mafclne  appointments  to 
office  is  valid  If  tbc  power  to  appoint  or 
provide  an  appointing  power  is  vested  in  tlie 
legislature,  and  If  nonjudicial  powers  are  not 
conferred  on  the  court  as  a  judicial  body:  It 
is  said  that  the  power  of  appointing  or  elect- 
ing to  office  does  not  necessarily  and  ordi- 
narily belong  to  either  the  executive,  legisla- 
tive or  Judicial  department.  In  the  absence  of 
any  constitutional  provision,  the  legislature 
may  control  It  as  a  part  of  the  law  making 
power  and  may  delegate  it  to  any  person  or 


persons  whom  It  may  choose.  If  the  power 
has  been  committed  to  the  executive.  It  then 
becomes  an  executive  function.  If  to  the 
legislature,  it  Is  legislative,  and  If  "to  any 
member  or  members  of  the  Judiciary,"  then 
it  Is  "a  Judicial  function  or  at  least  the 
function  of  a  Judge."  See  note  to  People  v. 
Freeman  [Cal.]  13  Am.  St.  Rep.  122,  130.  In 
State  V.  Barker,  116  Iowa,  96,  89  N.  W.  202. 
93  Am.  St.  Rep.  222,  the  exact  question  arose 
under  a  law  authorizing  the  district  court 
to  appoint  trustees  for  city  wate'rworks  in 
certain  classes  of  municipalities.  The  act 
in  question  conferred  the  appointing  power 
upon  the  "district  court,"  which  Is  a  con- 
stitutional court.  Deemer,  J.,  in  an  extended 
opinion,  collects  the  cases  supporting  the 
proposition  that  nonjudicial  powers  cannot 
be  conferred  upon  a  constitutional  court,  and 
cites  numerous  instances  of  such  powers.  It 
was  held  accordingly  that  "the  appointment 
of  trustees  to  manage  and  control  a  system 
of  waterworks  belonging  to  a  municipal  cor- 
poration in  advance  of  litigation  or  of  any 
dispute  concerning  their  management  or  con- 
trol la  *  *  *  not  a  judicial  function." 
In  the  note  to  State  v.  Barker  [Iowa]  93  Am. 
St.  Rep.  235,  Is  cited  State  v.  Hocker,  39  Fla. 
477,  63  Am.  St.  Rep.  174,  wherein  a  statute 
authorizing  the  supreme  court  to  appoint  a 
board  of  examiners  to  grant  certificates  for 
admission  to  the  bar  was  declared  unconsti- 
tutional. 

The  power  of  the  judicial  branch  to  make 
appointments  has  been  generally  upheld  but 
Is  denied  by  some  of  the  courts  which  hold 
it  to  be  executive.  6  Am.  &  Bng.  Bnc.  Law 
[2d  Ed.]   1062. 

It  Is  suggested  that  the  oases  may  be 
grouped  thus:  (i)  Those  where  appointing 
power  is  not  regarded  as  exclusively  legis- 
lative, executive,  or  Judicial.  (2)  Those 
where  It  is  legislative  In  which  class  power 
of  appointment  may  in  a  limited  degree  be 
delegated  to  "judges"  but  not  to  "courts " 
(3)  Those  where  the  power  Is  executive  in 
which  case  Judicial  appointment  cannot  be 
authorized.     [Editor.] 

73.  Ex   parte  Whitely   [Cal.]    77  P.   879. 

74.  Clark  v.  Horn,  122  Iowa,  375,  98  N.  W. 
148. 

75.  People  v.  District  Court  of  Second  Ju- 
dicial Dist.  [Colo.]  74  P.  896;  Allen  v.  Bur- 
row   [Kan.]    77   P.   555. 
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peace  on  town,  clerks;'*  nor  by  a  statute  providing  that  town  councils  shall  by 
ordinance  provide  a  substitute  police  judge/'  nor  by  a  statute  authorizing  proof 
of  a  bill  of  exceptions  by  the  affidavits  of  bystanders.'*  A  statute  providing  for 
refusal  of  a  liquor  license,  where  a  remonstrance  signed  by  a  majority  of  the 
voters  of  the  township  is  presented,  is  not  objectionable  as  conferring  judicial 
power  on  the  citizens,"  and  a  statute  providing  a  special  tribunal  for  the  settle- 
ment of  disputes  regarding  nominations  for  public  office  and  making  its  decisions 
final  is  not  invalid  as  granting  judicial  powers  to  executive  officers,  or  as  impair- 
ing the  original  jurisdiction  of  the  supreme  court.'"  A  statute  providing  that  a 
probate  judge  cannot  commit  one  to  an  insane  asylum  without  the  certificate  of 
two  reputable  physicians,  merely  establishes  a  rule  of  evidence,  and  is  not  invalid 
for  making  the  order  of  the  court  depend  on  the  aetion'of  nonjundicial  persons.'^ 

Nonjudicial  functions  are  not  imposed  upon  a  court  by  a  statute  authorizing 
the  appointment  by  a  justice  of  the  peace  of  a  person  to  take  charge  of  insane 
persons  committed  by  such  justice,*^  nor  by  a  statute  authorizing  the  district  court 
to  establish  and  provide  for  the  construction  of  ditches  to  drain  wet  and  over- 
flowed land,  where  the  same  extends  into  two  or  more  counties,'^  and  power  to  the 
supreme  court  to  reduce  an  excessive  sentence  in  a  criminal  case  and  impose  such 
as  the  circumstances  warrant  does  not  invest  the  judiciary  with  executive  power.'* 
Authority  to  appoint  county  park  commissioners  may  be  conferred  upon  a  justice 
of  the  supreme  court  in  New  Jersey,'"  and  authority  to  appoint  excise  commis- 
sioners,'*  and  commissioners  of  equalization  of  taxes,  may  be  conferred  upon  the 
judge  of  the  court  of  common  pleas."  The  New  Jersey  act  for  the  protection 
of  railway  crossings  is  not  invalid  as  conferring  upon  the  judiciary  powers  belong- 
ing exclusively  to  the  legislature." 

The  legislature  may  not  interfere  in  litigation  before  the  courts,"  but  a 
statute  validating  previous  contracts,  executed  without  certain  statutory  formali- 
ties, is  not  an  invasion,""  and  the  legislature  may  authorize  a  county  to  pay  a 
demand  not  legally  enforceable,  but  for  which  it  has  received  a  valuable  considera- 
tion, and  which  in  good  conscience '  it  ought  to  pay,  although  the  supreme  court 
has  enjoined  its  payment  without  deciding  it  to  be  illegal."^  A  statute  requiring 
that  all  proceedings  relative  to  an  assessment  for  a  local  improvement  be  taken 


76.  Baltimore  &  O.  R.  Co.  v.  Whiting,  161 
Ind.  228,  68  N.  E.  266. 

77.  Town  of  Grayson  V.  Bagby,   25  Ky.  D. 
R,    44,  74  S.  W.   659. 

78.  Sand.  &  H.  Dig.  §  5849.    Boone  V.  Good- 
lett,    71   Ark.   577,    76   S.   W.    1059. 

79.  Hoop  V.  Affleck  [Ind.]  70  N.  B.  978. 
Allen  V.  Burrow  [Kan.]  77  P.  555. 
Grinky   v.    Durfee    [Mich.]    100   N.    "W. 


SO 

SI. 
171. 
82. 


„_.     Board  of  Com'rs  of  Madison  County  v. 
Moore,  161  Ind.  426,  68  N.  B.  905. 

S3.    State  v.  Crosby  [Minn.]   99  N.  W.   636. 

84.  Palmer  v.  State   [Neb.]   97  N.  W.   236. 

85.  Ross  V.  Board  of  Chosen  Freeholders, 
69  N.  J.  Law,   291,   56  A.   310. 

86.  Schwarz   v.   Dover   [N.   J.   Law]    67   A. 
394. 

87.  New  Jersey  Zinc  Co.  v.  Sussex  County 
Board   [N.  J.  Law]   56  A.   138. 

88.  Bxkert  v.  Perth  Amboy  &  W.  R;  Co. 
[N.   J.  Brr.   &  App.]   57  A.  438. 

89.  Act    of   April,    1904,    relieving    county 
treasurers,  was  not  a  legislative  interference 


with  a  judgment  of  a  court.  State  v.  Gibson, 
4  Ohio  C.  C.  (N.  S.)  433.  A  statute  imposing 
additional  duties  upon  grade  crossing  com- 
missioners previously  appointed  by  the  court 
is  not  an  Interference  in  judicial  proceed- 
ings. Lancy  v.  Boston  [Mass.]  71  N.  B.  302. 
A  statute'  confirming  a  report  of  grade  cross- 
ing commissioners  and  substituting  another 
procedure  after  confirmation  for  the  one  pre- 
viously prescribed  is  not  the  exercise  of  Ju- 
dicial functions  by  the  legislature.  Provi- 
dence, etc..  Steamboat  Co.  v.  Fall  River,  183 
Mass.  535,  67  N.  B.  647. 

90.  Steger  v.  Traveling  Men's  Bldg.  & 
Loan  Ass'n,  208  111.  236,  70  N.  E.  236;  State 
V.  Gunn  [Minn.]  100  N.  "W.  97.  The  legis- 
lature has  power  to  validate  an  issue  of 
bonds  Invalid  because  of  the  omission  of  a 
duty  that  could  have  been  omitted  in  the 
original  enabling  act,  notwithstanding  a  pre- 
vious adjudication  of  invalidity  on  that 
ground.  Givens  v.  Hillsborough  County  [Fla.] 
35  So.   88. 

91.  Act  of  April,  1904,  authorizing  pay- 
ment for  collecting  forfeited  taxes.  State  v. 
Gibson,  2  Ohio  N.  P.  (N.  S.)   221. 
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in  vacation,  except  the  hearing  of  exceptions  and  entry  of  judgment,  does  not 
violate  the  provision  vesting  judicial  power.°^ 

The  constitutional  powers  of  the  courts  are  not  invaded  by  a  statute  which 
overrules  motions  for  new  trials,  unless  acted  upon  at  the  same  term  at  which 
made,°°  nor  by  one  limiting  the  defenses  that  may  be  made  to  a  tax  sale,'*  nor  by 
a  statute  forbidding .  divorced  persons  to  remarry  within  a  limited  time,  and 
providing  that  a  decree  shall  not  be  absolutely  effective  for  a  certain  period,"'' 
nor  by  statutes  regulating  the  right  to  change  of  venue,°*  and  providiag  for  the 
disqualification  of  judges  on  filing  an  affidavit."^  That  jurisdiction  in  equity  cases 
is  conferred  on  certain  courts  by  the  constitution  does  not  deprive  the  legislature 
of  power  to  regulate  the  practice  in  such  courts  of  granting  preventive  relief,  in- 
cluding injunctions.''  The  indeterminate  sentence  law  of  Kansas  is  valid,'"  and 
a  statute  fixing  a  minimum  but  no  maximum  fine  for  an  ofEense  is  not  an  en- 
croachment on  the  judiciary  by  withdrawing  from  it  power  to  punish  the  offensl 
according  to  circumstances.^  The  legislature  may  say  what  is  prima  facie  evi- 
dence of  a  fact,  but  it  is  not  within  its  power  to  declare  what  shall  be  conclusive 
evidence,  as  that  would  be  an  invasion  of  the  province  of  the  judiciary.^  The 
anti-trust  law  of  Illinois,  requiring  answers  to  questions  relative  to  its  violation, 
and  providing  a  penalty  for  failure  to  comply,  is  not  an  assumption  of  judicial 
power.^  The  recommendation  of  persons  qualified  for  admission  to  the  bar  is  a 
power  of  the  supreme  court  of  New  Jersey,  antedating  the  constitution  and  con- 
firmed by  it,  and  an  attempted  regulation  thereof  by  the  legislature  is  invalid.' 
A  statute  providing  that  election  ofScers  shall  be  confirmed  by  the  court,  and  thai 
they  shall  thereupon  become  officers  of  the  court,  subject  to  punishment  for  con- 
tempt, is  valid." 

While  the  legislature  has  certain  discretionary  powers  with  the  exercise  oJ 
which  the  courts  will  not  interfere,^  there  are  certain  other  questions  regarded  a? 
purely  judicial,  in  regard  to  which  the  courts  will  brook  no  interference  by  the 
legislature;  among  these  are  whether  the  legislature  in  creating  a  new  county  ha? 
complied  with  the  constitutional  provision  respecting  the  area  and  population  of 
new  counties  and  those  from  which  the  territory  is  taken,^  and  whether  the  dis- 
cretion in  apportioning  senators  and  representatives  vested  in  the  legislature  hat; 
been  abused  by  being  exercised  in  defiance  of  the  constitutional  limitations  there- 
on.' Whether  or  not  a  proposed  use  of  property  to  be  taken  is  public  is  a  judicial 
question  under  the  constitution  of  Washington,  which  the  court  approaches  un- 
affected by  any  presumption  arising  from  the  legislative  assertion.'  The  question 
of  what  mortuary  assessment  rates  fraternal  insurance  associations  must  adopt 


»2.  Const,  art.  6,  5  1.  City  of  St.  Joseph 
V.  TruokenmiUer   [Mo.]   81  S.  W.   1116. 

»3.  James  v.  Appel,  192  U.  S.  129,  24  S. 
Ct.  222. 

04.  Downey  v.  People,  205  111.  230,  68  N. 
B.   807. 

95.  Durland  V.  Durland,  67  Kan.  734,  74 
P.   274. 

96.  Dudley  V.  Birmingham  Ry.  Li.  &  P. 
Co.,  139  Ala.   453,   36  So.   700. 

97.  State  V.  Clancy  [Mont.]   77  P.  312. 

98.  Wrig-ht  v.  Superior  Court  of  Santa 
Clara  County,   139  Cal.   469,   73  P.   145. 

09.     State  v.   Stephenson   [Kan.]   76  P.   905. 

1.  $300  for  liquor  selling.  State  v.  Con- 
stantine   [Vt.]   56  A.   1101. 

2.  A  statute  providing  that  failure  by  a 
corporation  to  make  certain  reports  and  pay 
certain  fees  shall  be  prima  facie  evidence  of 


nonuser  and  shall  work  a  forfeiture  of  its 
franchise  is  not  invalid  as  providing  for 
legislative  or  administrative  forfeiture  of 
corporate  franchises.  Pepple  v.  Rose,  207 
111.   352,   69  N.  E.   762. 

3.  People  V.  Butler  St.  Foundry  &  Iron 
Co.,  201  111.  236,  66  N.  B.   349. 

4.  In  re  Branch  [N.  J.  Law]   57  A.  431. 

6.  Const,  art.  6,  §  18  gives  the  county  court 
Jurisdiction  in  certain  specified  matters  and 
such  other  Jurisdiction  as  may  be  provided 
by  law.  Sherman  v.  People  [III.]  71  N.  B. 
618. 

6.  See  ante,  §  4B,   "Legislative  functions." 

7.  Const.  §  63.  Zimmerman  v.  Brooks,  25 
Ky.  L.   R.   2284,   80   S.   W.   443. 

8.  Brooks  v.  State  [Ind.]  70  N.  B.  980. 

9.  Const,  art.  1,  §  16.  Healy  Lumber  Co.  v. 
Morris,   33  Wash.   490,   74  P.   681. 
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may  be  determined  by  the  legislature,  and  is  not  necessarily  one  of  evidence  to  be 
weighed  by  the  courts,"  and  in  Louisiana,  the  question  of  benefit  vel  non  to  par- 
ticular property  arising  from  a  local  improvement  is  legislative  and  not  judicial.^' 

§  5.  Relative  powers  of  Federal  and  state  or  other  subordinate  govern- 
ments}-— The  New  York  statute,  as  construed  by  the  courts  of  that  state,  per- 
mitting the  enforcement  of  liens  for  repairs  made  on  canal  boats  in  that  state,  in- 
fringes the  exclusive  admiralty  jurisdiction  of  the  Federal  courts." 

The  authority  of  congress  over  bankruptcy  matters  is  exclusive  whenever  it 
chooses  to  exercise  it,  and  the  bankruptcy  act  of  1898  ipso  facto  suspended  the 
operation  of  all  state  laws  on  the  subject." 

Congress  may  lawfully  empower  the  courts  of  the  states  to  admit  qualified 
aliens  to  citizenship,  and  the  courts  of  the  states  may  legally  exercise  this  power 
without  legislative  authority  or  permission  from  the  states  which  created  them.^^ 

The  provisions  of  a  state  law  cannot  affect  rights  acquired  under  a  patent 
of  the  United  States,^'  and  a  state  statute  impeding  the  sale  of  patent  rights  by 
regulations  not  applied  to  other  property  is  invalid.^^ 

§  6.  Police  power  in  general}^ — The  fourteenth  amendment  was  not  in- 
tended to  interfere  with  the  exercise  of  police  power  by  the  states,^'  since  alt 
property  and  personal  rights  are  held  subject  to  that  power,^"  but  neither  the 
legislature  nor  a  municipality  can  under  guise  of  regulation  arbitrarily  invade 


10.  state  V.  Fraternal  Knights  &  Ladies 
[Wash.]  77  P.  500. 

11.  Moody  &  Co.  V.  Spotorno,  112  La.  1008, 
".6  So.   836. 

12.  See   1   Curr.   L.    576. 

13.  N.  T.  Laws  1897,  c.  418,  §§  30,  35.  Per- 
ry V.  Haines,   191  U.   S.  17,   24  S.  Ct.   8. 

14.  In  re  Hall  Co.,  121  F.  992. 

15.  Const,  art.  1,  §  8.  Levin  v.  U.  S.  [C. 
C.  A.]    128  F.   826. 

1«.  U.  S.  Consol.  Seeded  Raisin  Co.  v.  Grif- 
fin &  Skelley  Co.  [C.  C.  A.]   128  F.  364. 

17.  Negotiable  paper  not  to  be  taken. 
Pegram  v.  American  Alkali  Co.,  122  F.  1000; 
Union  County  Nat.  Bank  v.  Ozan  Lumber  Co., 
127   F.   207. 

TtOTE.  Validity  of  a  statnte  requirlns  ev- 
ery obligation  given  In  consideration  of  the 
Rale  of  a  patent  right  to  so  Htate  on  Its  facei 
"The  supreme  court  of  the  United  States 
has  never  considered  the  validity  or  invalid- 
ity of  such  legislation.  .  The  decisions  of 
other  courts  are  not  uniform.  Some  of  them 
deny  and  others  affirm  the  constitutionality 
of  such  statutes;  the  earlier  adjudications 
being  mainly  of  the  former  class,  and  the 
later  ones  generally  of  the  latter  class. 
Among  the  oases  In  which  the  denial  is  made 
are  Ex  parte  Robinson,  2  Biss.  309,  Fed. 
Gas.  No.  11,932;  Helm  v.  First  Nat.  Bank, 
43  Ind.  167,  13  Am.  Rep.  395;  Hollida  v.  Hunt, 
70  HI.  109,  22  Am.  Rep.  63;  Cranson  v.  Smith, 
37  Mich.  309,  26  Am.  Rep.  514;  Crittenden  v. 
White,  23  Minn.  24,  23  Am.  Rep.  676;  Woollen 
v  Banker,  2  Flipp.  33,  Fed.  Cas.  No.  18,030, 
22  Am.  Rep.  69  note.  And  those  making  the 
affirmative  are  Breckhill  v.  Randall,  102  Ind. 
528  1  N.  E.  362,  52  Am.  Rep.  695;  New  v. 
Walker  108  Ind.  365,  9  N.  E.  386,  58  Am. 
Rep.  40';  Tod  v.  Wick  Bros.,  36  Ohio  St.  370; 
Haskell  v.  Jones,  86  Pa.  173;  Herdic  v.  Roess- 
ler  109  N.  T.  127,  16  N.  E.  198;  Tllson  v. 
GatUng,  60  Ark.  114,  29  S.  W.  35;  Mason  v. 
McLeod.  57  Kan.  105,  46  P.  76,  57  Am.  St. 
Rep.  327,  41  L.  R.  A.  548.    If  necessary,  other 


cases  of  each  line  might  be  cited.  Ex  parte 
Robinson,  2  Biss.  309,  Fed.  Cas.  No.  11,932, 
which  stands  at  the  head  of  those  cases  de- 
claring legislation  of  this  kind  violative  of 
the  Federal  constitution,  and  upon  whose 
authority  most  of  them  seem  to  be  rested,  is 
believed  by  some  courts  to  have  been  over- 
thrown by  the  reasoning  of  the  supreme 
court  of  the  United  States  in  Patterson  v. 
Kentucky,  97  U.  S.  501,  24  Law.  Ed.  1115; 
Reeves  v.  Carring,  51  F.  774;  Breckhill  v. 
Randall,  102  Ind.  528,  1  N.  E.  362,  52  Am. 
Rep.  695.  But  a  different  view  of  that  reason- 
ing was  expressed  and  the  doctrine  of  Ex 
parte  Robinson  applied.  In  Castle  v.  Hutchin- 
son, 25  F.  394.  See  State  v.  Cook,  107  Tenn. 
499,  64  S.  W.  720,  62  L.  R.  A.  174. 

18.  Definition  of  police  power.  People  v. 
Lochner  177  N.  Y.  145,  69  N.  E.  373;  Sanders 
V.  Com.,  25  Ky.  L.  R.  1165,  77  S.  W.  358;  Cal- 
ifornia Reduction  Co.  v.  Sanitary  Reduction 
Works  [C.  C.  A.]  126  F.  29;  Com.  v.  Alger,  7 
Gush.  [Mass.]  84;  Bland  v.  People  [Colo.]  76 
P.  359.    See  1  Curr.  L.  676. 

19.  People  v.  Lochner,  177  N.  Y.  145,  69  N. 
B.  373,  citing  many  cases;  Bland  v.  People 
[Colo.]  76  P.  359.  Liquor  traffic  is  not  one 
of  the  privileges  or  immunities  guarantied. 
City  of  Danville  v.  Hatcher,  101  Va.  523,  44 
S.  B.  723.  Pool  rooms  and  turf  exchanges 
may  be  regulated,  though  the  effect  of  the 
regulation  may  be  to  render  the  business 
unprofitable.  City  of  Shreveport  v.  Schul- 
singer  [La.]   36  So.  870. 

ao.  Odd  Fellows'  Cemetery  Ass'n  v.  San 
Francisco,  140  Gal.  226,  73  P.  987. 

City  of  St.  Louis  v.  Gait  [Mo.]  77  S.  W. 
876,  citing  State  V.  Addington,  12  Mo.  App. 
217,  77  Mo.  110;  St.  Louis  v.  Meyrose,  etc.. 
Co.,  139  Mo.  560,  41  S.  W.  244,  61  Am.  St. 
Rep.  474;  State  v.  Seattle,  16  Mo.  App.  145; 
City  of  Ghilllcothe  v.  Brown,  38  Mo.  App. 
609. 

Internal  and  domestic  commerce  are  sub- 
ject to  the  police  power  of  the  state.  In  re 
Abel  [Idaho]  77  P.  621. 
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personal  or  property  rights.^*  Such  laws,  however,  are  not  unconstitutional  be- 
cause they  may  incidentally  operate  to  deprive  individuals  of  their  property  or  its 
use  without  compensation,  or  interfere  with  their  personal  'liberty,  nor  because 
they  may  give  one  person  a  monopoly  of  a  certain  business,  private  rights  being 
required  to  yield  in  such  cases  to  the  public  good,"  it  being  of  the  essence  of  the 
exercise  by  the  legislature  of  its  police  power  that  citizens  may,  for  the  public 
good,  be  constrained  in  their  conduct,  even  in  respect  to  matters  otherwise  right.-" 

The  legislative  determination  as  to  what  is  a  proper  exercise  of  the  police 
power  is  not  final,  but  is  subject  to  the  supervision  of  the  courts;^*  unless,  how- 
ever, the  court  can  see  that  the  regulation  has  no  just  relation  to  the  object  which 
it  purports  to  carry  out,  and  no  reasonable  tendency  to  protect  the  public  health, 
safety,  comfort  or  morals,  the  decision  of  the  legislature  is  conclusive.^'  In  de- 
termining the  question,  the  courts  will  hear  evidence  aliunde  the  regulation 
itself,^"  but  will  not  consider  the  motives  that  prompted  its  enactment. ^^  If 
there  is  a  doubt  as  to  the  unreasonableness  of  a  police  ordinance,  the  fact  that 
the  doubt  exists  is  a  sufficient  reason  for  the  court  to  decline  to  adjudge  the 
ordinance  invalid.^'  That  a  statute  does  not  in  terms  state  that  the  mischief 
sought  to  be  remedied  by  it  is  contrary  to  public  morals  does  not  prevent  its  being 
sustained  on  that  ground,  since  the  law  must  be  sustained  unless  clearly  uncon- 
stitutional."' 

Where  authorized  by  law,  business  licenses  may  be  revoked  by  the  muni- 
cipality granting  them,  whenever  there  is  reason  to  believe  that  the  business  is  a 
nuisance,  a  menace  to  public  health,  or  detrimental  to  peace  or  morals;'"  but  n 
state  or  municipality  cannot  impose  a  license  tax  under  cloak  of  its  police  powei- 
that  is  so  far  in  excess  of  the  cost  of  any  reasonable  inspection  as  to  amount  to  ;i 
source  of  revenue.^^ 

A  statute  modifying  the  rule  of  fellow  servant  as  applied  to  the  servants  of 
railroad  companies  is  within  the  police  power  of  the  state,'^  and  statutes  pre- 
scribing the  time  and  manner  of  paying  laborers  are  upheld  in  Kentucky'^  and 
Indiana,'*  but  not  in  Missouri.'" 


31.  And  when  such  regulations  are  called 
in  question,  the  test  should  be  whether  they 
have  some  relation  to  health  and  safety,  and 
whether  such  is  in  fact  the  end  sought  to  be 
attained.  California  Reduction  Co.  v.  Sani- 
tary Reduction  Works  of  San  Francisco  [C. 
C.  A.]  126  F.  29;  People  v.  Lochner,  177  N.  T. 
145,  69  N.  E.  373;  Young  v.  Com.,  101  Va. 
853,  45  S.  E.  327.    See  1  Curr.  L.  576,  n.  60. 

22.  Ordinance  creating  garbage  monopoly. 
California  Reduction  Co.  v.  Sanitary  Reduc- 
tion Works  [C.  C.  A.]  126  F.  29.  Anti-sweat 
shop  law  of  Maryland.  State  v.  Hyman  [Md.] 
57  A.  6.  A  police  regulation,  obviously  in- 
tended as  such,  and  not  operating  unrea- 
sonably beyond  the  occasions  of  its  enact- 
ment, is  not  invalid  because  It  may  affect 
incidentally  the  exercise  of  some  right  guar- 
antied by  the  constitution.  Anderson  v. 
State   [Neb.]  96  N.  W.  149. 

23.  Control  over  primary  elections.  Hop- 
per V.  Stack,  69  N.  J.  Law,  562,  56  A.  1. 

24.  Prohibition  of  use  of  school  sinks  In 
tenement  houses.  Tenement  House  Depart- 
ment v.  Moeschen,  84  N.  T.  S.  577;  Id.,  89 
App.  Div.  526,  85  N.  T.  S.  704.  Use  of  docked 
horses.  Bland  v.  People  [Colo.]  76  P.  359. 
Prohibition  of  gas  works  in  prescribed  dis- 
trict.    In  re  Smith  [Cal.]  77  P.  180. 

25.  Regulation  prohibiting  burials  within 


city  and  county  of  San  Francisco.  Odd  Fel- 
lows' Cemetery  Ass'n  v.  San  Francisco,  140 
Cal.  226,  73  P.  987.  Regulation  of  building 
and  loan  associations.  Brady  v.  Mattern 
[Iowa]  100  N.  W.  358. 
26,  27.     In  re  Smith  [Cal.]   77  P.  180. 

28.  In  re  Wilshire,  103  P.  620;  Odd  Fel- 
lows' Cemetery  Ass'n  v.  San  Francisco,  140 
Cal.  226,  73  P.  987;  Bland  v.  People  [Colo.]  7f. 
P.  359. 

29.  Bland  v.  People  [Colo.]   76  P.  359. 

30.  Wallace  v.  Reno  [Nev.]  73  P.  528. 

31.  Postal  Teleg.  Cable  Co.  v.  Taylor,  192 
U.  S.  64,  24  S.  Ct.  208.  A  showing  that  the 
cost  of  inspection  is  much  less  than  the 
amount  authorized  to  be  charged  is  Insuffi- 
cient to  establish  the  invalidity  of  the  stat- 
ute on  such  ground.  Territory  v.  Denver, 
etc.,  R.  Co.  [N.  M.]   78  P.  74. 

32.  Proelich  v.  Toledo  &  O.  C.  R.  Co.,  24 
Ohio  Clrc.  R.  359. 

Contra,  the  same  statute.  Kane  v.  Erie 
R.  Co..  128  F.  474. 

33.  A  statute  providing  that  laborers  in 
mines  be  paid  on  certain  days  is  a  proper 
exercise  of  the  police  power.  Commonwealth 
V.  Reineoke  Goal  Min.  Co.,  25  Ky.  L.  R,  2027, 
79  S.  W.  287. 

34.  A  statute  prohibiting  the  assignment 
of  wages  to  become  due  to  employes,  and  In- 
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Game  laws"  and  laws  to  protect  and  promote  the  shellfish  indiistry,  are  proper.^' 
Building  and  loan  associations  may  be  regiilated,^*  but  the  occupation  of 
horseshoeing  may  not/'  and  a  statute  authorizing  a  public  officer  to  bring  suit  to 
settle  private  rights  to  the  use  of  water  is  unauthorized.*"  Taking  possession  by 
a  special  administrator  of  a  living  person's  property  on  the  supposition  that  he 
is  dead  is  not  a  valid  exercise  of  the  police  power,*^  neither  is  the  building  of  a 
dock  at  the  expense  of  an  abutting  owner,*^  nor  a.  statute  restricting  the  fees  of 
employment  agents.** 

Public  health**  may  be  conserved  by  statutes  and  ordinances  regulating  the 
practice  of  certain  professions,  trades,  and  occupations  having  a  direct  relation 
thereto,  such  as  dentistry*^  and  plumbing.*'  Eegulations  of  dairies,*^  ceme- 
teries,*' gas  works,*'  smoke""  and  weeds,"^  are  sustained."^  A  requirement  that 
children  shall  be  vaccinated  as  a  condition  of  attending  the  public  schools  is  prop- 
er."" Statutes  limiting  the  hours  of  labor  in  certain  occupations  not  considered 
healthful  are  upheld,"*  as  are  statutes  ■  prohibiting  the  manufacture  of  clothing 
under  certain  unsanitary  conditions.""  The  pollution  by  riparian  owners  of 
streams  used  for  domestic  water  supply  may  be  prohibited,"^  and  a  statute  requir- 
ing physicians  to  keep  without  compensation  a  registry  of  births  and  deaths  at 


validating  any  agreement  whereby  an  em- 
ployer is  relieved  from  weekly  paying  to  his 
employe  his  full  wages,  is  within  the  police 
power.  International  Text  Book  Co.  v.  Wels- 
singer,  160  Ind.  349,  65  N.  B.  521. 

35.  A  statute  prohibiting  payment  of 
wages  In  anything  but  lawful  money  or  to- 
kens redeemable  In  money  cannot  be  sus- 
tained as  an  exercise  of  the  police  power. 
State  V.  Missouri  Tie  &  Timber  Co.  [Mo.]  80 
S.  W.  933. 

Hornbeke  v.  White  [Colo.  App.]   76  P. 


36. 

926. 

37. 
401. 

38. 
358. 

39. 

40. 


Brooks  V.  Tripp,  135  N.  C.  159,  47  S.  E. 
Brady   v.    Mattern    [Iowa]    100    N.   W. 


People  V.  Beattie,  89  N.  T.  S.  193. 
Bear   Lake   County  v.   Budge    [Idaho] 
75  P.  614. 

41.  Clapp  V.  Houg  [N.  D.]   98  N.  W.  710. 
Such   a  proceeding   has  been   enacted   and 

applied  In  Indiana,  but  Its  validity  seems  to 
have  been  unquestioned.  See  Romy  v.  State 
[Ind.  App.]  67  N.  E.  998. 

42.  Lathrop  v.  Racine,  119  Wla.  461,  97  N. 
W.  192. 

43.  Ex  parte  Dickey  [Cal.]   77  P.  924. 

44.  See  1  Curr.  L.  677,  n.  69. 

45.  State  v.  Chapman,  69  N.  J.  Law,  464, 
55  A.  94.  Legislation  prescribing  regulations 
under  which  only  those  persons  possessing 
proper  qualifications  shall  be  admitted  to  the 
practice  of  any  profession  or  calling  requir- 
ing special  skill  is  a  valid  exercise  of  the 
police  power  of  the  state  for  the  protection 
of  the  public  against  unskillful  and  Incom- 
petent persons.  Dentists.  Ex  parte  Whitley 
[Cal.]  77  P.  879. 

46.  State  V.  Justus,  90  Minn.  474,  97  N.  W. 
124. 

47.  A  prohibition  of  unauthorized  dairies 
within  city  limits  is  a  proper  police  regula- 
tion. Fischer  v.  St.  Louis,  194  U.  S.  361,  24 
S.  Ct.  673. 

48.  A   prohibition    of  future   burials   In   a 


city,  even  In  established  cemeteries,  may  be 
valid.  Odd  Fellows'  Cemetery  Ass'n  v.  San 
Francisco,  140  Cal.  226,  73  P.  987. 

49.  Ordinance  limiting  the  district  within 
which  gas  works  may  be  erected  is  proper. 
Dobbins  v.  Los  Angeles,  139  Cal.  179,  72  P. 
970.  In  California,  the  manufacture  of  gas 
may  be  regulated,  but  not  prohibited,  the 
constitution  giving  gas  companies  the  right 
to  use  streets  [Const,  art.  11,  §  19],  In  re 
Smith  [Cal.]   77  P.  180. 

50.  Regulations  of  the  smoke  nuisance  In 
cities  are  valid.  City  of  St.  Paul  v.  Haugbro 
[Minn.]   100  N.  W.   470. 

51.  A  statute  declaring  certain  noxious 
weeds  nuisances  and  compelling  their  de- 
struction is  a  valid  exercise.  State  v.  Boehm 
[Minn.]  100  N.  W.  95.  Constitutional  and 
statutory  powers  to  abate  and  prevent  nui- 
sances authorize  a  city  to  provide  by  ordi- 
nance against  allowing  growth  of  weeds  on 
city  lots.  City  of  St.  Louis  v.  Gait  [Mo.]  77 
S.  W.  876. 

52.  NOTE.  Power  to  regulate  the  sale  o( 
food  products:  The  following  may  be  stated 
as  the  general  propositions  governing  this 
subject:  First,  the  legislature  cannot  forbid 
or  wholly  prevent  the  sale  of  a  wholesome 
article  of  food.  Second,  legislation  intended 
and  reasonably  adapted  to  prevent  an  article 
being  manufactured  in  imitation  or  sem- 
blance of  a  well  known  article  in  common 
use,  and  thus  imposing  upon  consumers  or 
purchasers,  is  valid.  Third,  in  the  interest 
of  public  health  the  legislature  may  declare 
articles  of  food,  not  complying  with  a  spec- 
ified standard,  unwholesome,  and  forbid 
their  sale.  People  v.  Marx,  99  N.  T.  377,  2 
N.  E.  29,  52  Am.  Rep.  34;  People  v.  Arensberg, 
105  N.  T.  123,  11  N.  E.  277,  59  Am.  Rep.  483; 
People  v.  Kilber,  106  N.  T.  321,  12  N.  E.  795; 
People  v.  Girard,  145  N.  Y.  105,  39  N.  B.  823. 
See  People  v.  Biesecker,  169  N.  T.  53,  61  N. 
E.  990,  57  L.  R.  A.  178. 

53.  Viemeister  v.  White,  88  App.  Dlv.  44, 
84  N.  T.  S.  712;  French  v.  Davidson  [Cal.]  77 
P.  663. 
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which  they  have  attended  professionally,  and  deposit  a  copy  thereof  is  within  the 
police  power."'  A  statute  prohibiting  the  sale  of  bottles  and  other  empty  pack- 
ages without  consent  of  the  owner  is  not  within  the  police  power,  being  designed 
for  the  protection  of  the  owner  rather  than  the  public."* 

Public  safety  is  a  proper  ground  for  the  exercise  of  the  state's  police  power, 
either  by  the  legislature  or  municipalities,  and  so  long  as  the  regulations  have  a 
fair  tendency  to  accomplish  a  useful  purpose,  they  will  be  sustained.""  Ordinances 
prohibiting  the  explosion  of  fire  crackers,""  and  compelling  the  removal  or  sand- 
ing of  ice  and  snow  on  sidewalks,  are  proper,®^  but  the  police  power  of  a  city  will 
Liot  extend  to  the  prohibition  of  the  erection  of  a  brick  church  with  a  slate  roof 
therein,  merely  because  the  people  erecting  it,  being  negroes,  are  likely  to  conduct 
their  services  in  a  noisy  manner."^  Railroads  may  be  required  to  fence  their 
light  of  way,"^  and  to  carry  streets  over  their  tracks  by  bridges.®*  As  a  measure 
conducive  to  public  safety,  the  "stealing"  or  "attempting  to  steal"  rides  on  rail- 
road trains  may  be  made  penal,  irrespective  of  whether  a  "ride"  may  be  the  sub- 
ject of  larceny  or  not.®"  Reasonable  regulation  of  bill  boards  is  proper  in  New 
•Jersey,"'  but  in  New  York,  their  erection  on  unimproved  or  vacant  land  cannot  be 
prohibited."'  In  states  where  irrigation  is  necessary,  the  legislature  has  a  right 
to  enact  laws  to  prevent  the  waste  of  water  so  long  as  vested  rights  are  upheld."* 
Primary  elections  may  be  regulated."  A  prohibition  against  selling  articles  ot 
provisions  temporarily,  while  a  fair  is  in  progress  within  one  mile  thereof  without 
consent  of  the  managers,  is  within  the  police  power.'" 

Public  morals. — There  is  no  question  but  that  the  state  in  the  exercise  of 
its  police  powers  can  absolutely  or  conditionally,  as  it  sees  fit,,  prohibit  the  sale  or 
manufacture  of  intoxicating  liquors  within  its  territory,'^  or  throw  around  the 


S4.  Mines,  smelters  and  ore  mUls.  In  re 
Boyce  [Nev.]  75  P.  1.  Persons  employed  be- 
neath ground  In  mines.  State  v.  Cantwell 
[Mo.]  78  S.  W.  569.  Bakery  employes.  Peo- 
ple V.  Lochner,  177  N;  Y.  145,  69  N.  B.  373, 
citing  many  cases.  For  a  note  on  the  power 
of  the  state  to  limit  the  hours  of  labor,  see 
65  L.  R.  A.   33. 

65.  The  sweat-shop  statute  of  Maryland 
has  a  substantial  relation  to  the  public 
health,  so  as  to  be  within  the  scope  of  the 
police  power.    State  v.  Hyman  [Md.]  57  A.  6. 

56.  Sprague  v.  Dorr  [Mass.]   69  N.  B.   344. 

57.  Acts  1873-4,  p.  13,  c.  134.  Common- 
wealth V.  McConnell,  25  Ky.  L.  R.  552,  76  S. 
W.  41. 

58.  Horwloh  v.  Walker-Gordon  Laboratory 
Co.,  205  111.  497,  68  N.  E.  938. 

Contra!  Commonwealth  v.  Anselvlch 
[Mass.]    71  N.  E.  790. 

59.  Statute  prescribing  no  test  of  effl- 
oiency,  arbitrarily  says  who  may  and  who 
may  not  labor  at  a  given  employment,  fails 
to  provide  for  safety  of  the  public  and  un- 
equally affects  property  of  same  kind  and 
use,  Is  unconstitutional.  C,  etc.,  R.  Co.  v. 
State,  4  Ohio  C.  C.  (N.  S.)  126. 

60.  City  of  Centralla  v.  Smith  [Mo.  App.] 
77  S.  W.   488. 

61.  State  V.  McMahon,  76  Conn.  97,  55  A. 
591. 

62.  Boyd  V.  Board  of  Councllmen  of  Frank- 
fort, 25  Ky.  L.  R.  1311,  77  S.  W.  669. 

63.  Sanger  v.  Chesapeake  &  O.  R.  Co.  [Va.] 
45  S.  B.  750.  A  statute  requiring  railroad 
companies  to  fence  their  rights  of  way,  and 
allowing  the  adjoining  owner  after  notice  to 
fence    and    recover    from    the    company    Its 


cost  and  reasonable  attorney's  fees,  is  within 
the  police  power.  Terre  Haute  &  Li.  R.  Co. 
v.  Salmon,  161  Ind.  131,  67  N.  B.  918. 

64.  A  statute  empowering  a  city  to  re- 
quire railroad  companies  to  bridge  their 
tracks  at  street  crossings,  being  referable  to 
the  police  power,  applies  to  railroads  whose 
tracks  were  constructed  before  the  street 
was  built  or  the  city  incorporated,  and  to  the 
case  of  tracks  laid  in  a  cut  20  feet  below  the 
grade  of  the  crossing  street.  City  of  Harri- 
man  v.  Southern  R.  Co.  [Tenn.]   82  S.  W.  213. 

65.  Pressley  v.  State,  118  Ga.  315,  45  S.  E. 
395. 

66.  City  of  Passaic  v.  Paterson  Bill  Post- 
ing, A.  &  S.  Painting  Co.  [N.  J.  Law]  58  A. 
343;  Bill  Posting  Sign  Co.  v.  Atlantic  City 
[N.  J.  Law]   58  A.   342. 

67.  People  v.  Green,  85  App.  Div.  400,  83 
N.  T.  S.  460. 

68.  Nash  v.   Clark   [Utah]    75  P.   371. 

69.  Hopper  v.  Stack,  69  N.  J.  Law,  562,  56 
A.  1. 

70.  State  v.  Reynolds  [Conn.]  58  A.  755. 

71.  Bowman  v.  State,  38  Tex.  Cr.  R.  14,  40 
S.  W.  796,  41  S.  "W.  635;  Sweeney  v.  Webb 
[Tex.  Civ.  App.]  76  S.  W.  766;  Mugler  v.  Kan., 
123  U.  S.  623,  8  S.  Ct.  273;  Rippey  v.  Tex.,  193 
U.  S.  504,  24  S.  Ct.  516;  August  Busch  &  Co. 
v.  Webb,  122  F.  665;  City  of  Danville  v. 
Hatcher,  101  Va.  523,  44  S.  B.  723. 

NOTE.  Police  poTver;  acts  of  discretion  I 
The  plaintiff  applied  for  a  writ  of  mandamus 
to  compel  the  city  council  of  New  Orleans 
to  give  him  a  barroom  license.  The  council 
refused  the  license  on  the  ground  that  there 
were  already  enough  barrooms  in  the  neigh- 
borhood.    Held,  a  writ  of  mandamus  should 
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traffic  such  safeguards  of  the  morals  of  the  people  as  to  the  state  may  seem  best.'' 
Likewise,  pool  rooms  and  turf  exchanges  may  be  regulated.'^  Eegulations  facili- 
tating the  detection  of  larceny,"  and  impeding  its  cominission,'°  and  the  com- 
mission of  frauds,  are  proper.'"  A  law  may  be  valid  as  an  inspection  law,  though 
its  purpose  is  not  to  improve  the  quality  of  the  goods,  but  to  aid  in  the  detection 
and  punishment  of  crime  or  fraud  against  the  industry,"  and  though  interstate 
shipments  are  to  be  inspected."  Anti-trading  stamp  laws  have  been  held  in- 
valid as  an  exercise  of  the  police  power  on  the  ground  that  they  prohibit  schemes 
in  the  nature  of  a  lottery,  there  being  no  element  of  chance  in  the  trading  stamp 
scheme,"  neither  is  it  valid  on  the  ground  that  the  scheme  is  unlawful,  as  de- 
morali^ng  to  legitimate  business.'"  A  statute  prohibiting  the  mutilation  of  the 
national  flag  is  a  proper  exercise,'^  and  a  statute  prohibitiag  the  use  of  unregis- 
tered docked  horses  is  valid,  though  it  permits  the  use  of  those  registered  within 
90  days  after  the  passage  of  the  act.*" 

§  7.  Liberty  of  contract  and  right  of  property. ^^ — ^The  liberty  guarantied 
by  the  constitution  is  not  restricted  to  mere  freedom  from  imprisonment,  but 
embraces  religious,  civil,  political  and  personal  rights,  including  the  right  of  each 
citizen  to  purchase,  hold  and  sell  property  in  the  same  manner  and  to  the  same 


be  Issued,  for  the  refusal  of  the  license  Is  an 
arbitrary  and  unjust  exercise  of  the  police 
power.  State  v.  New  Orleans  [La.]  36  So. 
999. 

It  lies  within  the  police  power  of  a  state 
to  regulate  the  liquor  traffic,  even  to  pro- 
hibiting it  altogether.  Crowley  v.  Christen- 
sen,  137  U.  S.  86.  In  the  absence  of  express 
legislative  authority,  the  licensing  board  is 
vested  with  no  discretion  and  so  must  issue 
a  license  to  anyone  complying  with  the  stat- 
utory requirements.  City  of  Rome  v.  Duke, 
19  Ga.  93;  Henry  v.  Barton,  107  Cal.  535. 
Where  discretion  is  granted  by  the  legisla- 
ture, however,  it  cannot  be  arbitrarily  ex- 
ercised. Appeal  of  Kelminski,  164  Pa.  231. 
But  the  decision  of  the  licensing  board  must 
be  the  outcome  of  an  examination  and  a  con- 
sideration of  the  relevant  facts  as  to  the  re- 
quirements of  the  public  and  the  suitable- 
ness of  the  place.  United  States  v.  Douglass, 
19  D.  C.  99;  Perry  v.  Salt  Lake  City,  7  Utah, 
143.  If  the  board  has  acted  in  good  faith,  al- 
though its  decision  is  apparently  wrong,  the 
court  will  not  Interfere.  Lanck's  Appeal,  2 
Pa.  Super.  Ct.  53.  While  the  refusal  of  a 
license  to  one  applicant  and  the  Issuing  of 
it  to  another,  without  a  valid  reason  for  the 
discrimination,  is  an  abuse  of  discretion  (Bx 
parte  Levy,  43  Ark.  42,  51  Am.  Rep.  550; 
People  V.  Commissioners,  4  Misc.  [N.  T.]  330), 
a  refusal  on  the  ground  that  there  are  a 
sufficient  number  of  licensed  barrooms  In 
the  neighborhood  is  a  sound  exercise  of  dis- 
cretion and  a  valid  use  of  the  police  power 
(People  v.  Board  of  Excise,  16  N.  Y.  S.  798; 
Perry  v.  Salt  Lake  City,  7  Utah,  143;  Hills- 
boro  V.  Smith,  110  N.  C.  417;  People  v.  Mur- 
ray, 38  N.  Y.  S.  177).— IV.  Columbia  Law 
Rev.  511. 

73.  Exclusion  of  women  from  saloons. 
Cronin  v.  Adams,  192  U.  S.  108,  24  S.  Ct.  219. 
Hours  of  closing,  and  prohibition  of  screens. 
City  of  Danville  v.  Hatcher,  101  Va.  523,  44 
S.   B.   723. 

73.  City  of  Shreveport  v.  Sehlusinger  [La.] 
36  So.  870.  An  ordinance  prohibiting  the 
transmission  of  telegraphic  messages  to  the 
operators   of  pool   rooms   is  a  valid   exercise 


of   the   police    power.      City   of  Louisville   v. 
WehmofC,  25  Ky.  L.  R.  1924,  79  S.  W.  201. 

74.  A  police  regulation,  the  effect  of  the 
enforcement  of  which  is  to  require  a  Junk 
dealer  to  record  and  report  to  the  police 
the  purchase  of  a  sheet  of  copper,  a  metal 
bell,  a  water  spigot,  a  lead  pipe,  and  a  gas 
jet,  for  all  of  which  he  paid  28  cents,  is  not 
unreasonable  on  its  face,  but  it  is  competent 
for  a  dealer  charged  with  violating  its  pro- 
visions to  show  its  unreasonableness.  Ull- 
man  v.  District  of  Columbia.  21  App.  D.  C. 
241.  Mere  assertion  by  the  accused  that  it  is 
impossible  to  keep  a  record  of  such  articles 
is  insufficient  to  show  that  the  regulation 
■was  unreasonable.     Id. 

75.  A  statute  making  it  a  crime  to  trans- 
port seed  cotton  by  night  in  a  certain  county 
is  valid.  Jenkins  v.  State,  119  Ga.  430,  46  S. 
B.  629. 

76.  A  statute  making  sales  of  stocks  of 
goods  by  merchants  not  in  the  usual  course 
of  trade  fraudulent  where  not  surrounded  by 
certain  formalities  is  not  a  proper  exercise 
of  the  police  power.  Block  v.  Schwartz 
[Utah]  76  P.  22. 

Contra:     Walp  v.   Mooar,    76   Conn.    515,    57 

A.  277;  Squire  &  Co.  v.  Tellier  [Mass.]   69  N. 

B.  312;   Miller  v.   Crawford    [Ohio]    71  N.   B. 
631. 

77.  78.  Laws  1901,  p.  96,  c.  45,  providing 
for  the  inspection  of  the  hides  of  slaughtered 
animals.  Territory  v.  Denver,  etc.,  R.  Co. 
[N.  M.]  78  P.  74.  Laws  1901,  p.  96,  c.  45,  re- 
quiring the  hides  of  slaughtered  animals  to 
be  kept  30  days  for  inspection,  for  which  a 
charge  of  10  cents  a  hide  is  required  to  be 
paid  by  the  owner,  is  a  valid  exercise  of  the 
police  power.     Id. 

79.  State  V.  Dodge  [Vt.]  56  A.  983.  See. 
also.  Young  v.  Com.,  101  Va.  853,  45  S.  B.  327. 

80.  State  V.  Dodge  [Vt.]  56  A.  983.  Laws 
1899,  p.  298,  c.  60,  §§  1,  2.  State  v.  Ramseyer 
[N.  H.]   58  A.   958. 

81.  People  V.  Van  De  Carr,  91  App.  Div. 
20,  86  N.  Y.  S.  644. 

82.  Bland  v.  People  [Colo.]  76  P.  359. 

83.  See  1  Curr.  L.  677. 
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extent  as  every  other  citizen.'*  Liberty  of  contract  cannot  be  arbitrarily  invaded. 
Thus  a  statute  that  attempts  to  define  a  sale  of  liquor  and  fix  its  locus  regardless 
of  the  kaown  rules  of  law  is  beyond  the  legislative  power,'^  and  the  Iowa  statute 
])rohibiting  fire  insurance  companies  doing  business  in  the  state  from  agreeing 
with  each  other  as  to  rates,  etc.,  on  pain  of  forfeiture  of  their  license,  is  invalid  ;** 
but  a  similar  statute  of  South  DaJiota  was  held  by  the  Federal  coiirt  of  that  cir- 
ciiit  to  be  unimpeachable  by  a  foreign  company  because,  having  the  power  to  re- 
fuse a  foreign  company  license  for  any  or  no  reason,  the  company  could  not  ques- 
tion the  reason.^'  Statutes  limiting  public  officers  and  contractors  doing  public 
work  to  the  employment  of  citizens,''  providing  for  the  payment  of  laborers  in 
lawful  money  only,"  making  it  unlawful  to  discharge  an  employe  for  membersliip 
in  a  labor  union,'"  and  restricting  the  fees  chargeable  by  employment  agents  are 
invalid  as  an  undue  interference  with  the  right  of  private  contract;"^  but  a  statute 
prohibiting  the  assignment  of  future  wages  and  invalidating  contracts,  whereby 
employers  are  relieved  from  weekly  payments  in  full,  is  not  an  unreasonable  re- 
straint upon  the  liberty  of  the  citizen,'-  and  the  employment  contracts  of  sailors 
are  exceptional-,  and  an  act  of  congress  nullifying  advance  payments  to  seamen  on 
account  of  wages  to  be  earned  does  not  interfere  with  the  right  of  contract  guar- 


84.  Block  V.  Schwartz  [Utah]  76  P.  22. 

85.  James  v.  State  [Tex.  Cr.  App.]  78  S. 
W.  951. 

8C.  Code,  8  1754.  Greenwich  Ins.  Co.  v. 
Carroll,  125  F.  121.  Of  a  similar  statute  in 
South  Dakota.  Hartford  Fire  Ins.  Co.  v. 
Perkins,  125  F.  502. 

8T.  Hartford  Fire  Ins.  Co.  v.  Perkins,  125 
F.  502. 

88.  City  of  Chicago  v.  Hulbert,  205  111.  346, 
68  N.  B.  786. 

note:.  Rleltt  of  leeislatnie  to  fix  by  stat- 
ute compensation  vrZiich  a  city  must  pay  for 
labor  or  otlier  service:  Cases  collated  by 
Dowling.  J.:  The  liberty  to  contract,  sub- 
ject only  to  such  limitations  as  may  be  Im- 
posed by  the  legislature  in  the  legitimate 
exercise  of  the  police  power  for  the  public 
welfare  is  not  only  secured  by  the  consti- 
tution of  nearly  every  state,  but  is  undoubt- 
edly within  the  protection  of  the  Federal 
constitution  and  covered  by  the  14th  amend- 
ment thereof  [U.  S.  Const,  art.  14,  §  1].  Peo- 
ple V.  Marx,  99  N.  T.  377,  2  N.  E.  29.  52  Am. 
Rep.  34;  Hooper  v.  California,  105  U.  S.  648, 
662,  15  S.  Ct.  207,  39  Law.  Ed.  297,  303;  Bailey 
V.  People,  190  111.  28,  60  N.  E.  98,  83  Am. 
nt.  Rep.  116.  54  L.  R.  A.  838;  Kuhn  v.  De- 
troit, 70  Mich.  537,  38  N.  W.  470;  People  v. 
Rosenberg,  138  N.  Y.  410,  416.  34  N.  E.  286; 
People  V.  Coler,  166  N.  T.  1.  21,  59  N.  B.  716, 
.")2  L.  R.  A.  814;  Palmer  v.  Tingle,  55  Ohio  St. 
423,  45  N.  E.  313.  Corporations  both  private 
:\nd  public  are  entitled  to  the  benefit  of  this 
provision  for  the  preservation  and  protection 
of  their  right  to  make  contracts  affecting 
their  local  affairs.  In  re  Parrott,  6  Sawy. 
349,  1  F.  481;  Butchers'  Union,  etc.,  Co.  v. 
Crescent  City,  etc.,  Co..  Ill  U.  S.  746.  764.  4 
S.  'Ct.  652,  28  Law.  Ed.  585,  589;  Blythe  v. 
State,  4  Ind.  525;  Howard  County  v.  Pollard, 
153  Ind.  371,  55  N.  E.  87;  Smyth  v.  Ames,  169 
U.  S.  466,  18  S.  Ct.  418,  42  Law.  Ed.  819.  If 
the  legislature  has  the  right  to  fix  the  min- 
imum rate  of  wages  to  be  paid  for  common 
labor,  then  it  has  the  power  to  fix  the  max- 
imum rate.  And  if  it  can  regulate  the  price 
of  labor,   it  may  also  regulate  tlie  prices  of 


flour,  fuel,  merchandise  and  land.  But  these 
are  powers  which  have  never  been  conceded 
to  the  legislature,  and  their  exercise  by  the 
state  would  be  utterly  inconsistent  with  our 
ideas  of  civil  liberty.  Among  the  most 
odious  and  oppressive  laws  ever  enacted  by 
the  English  parliament,  in  the  worst  of 
times,  were  the  statutes  of  labor  of  Plen.  VI. 
and  Bdw.  III.  These  enactments  fixed  a 
maximum  rate  of  wages  for  the  laboring 
man,  prohibited  him  from  seeking  employ- 
ment outside  of  his  own  county,  required  him 
to  work  for  the  first  employer  who  demanded 
his  services,  and  punished  every  violation  of 
the  statute  with  severe  penalties.  In  the 
very  nature  and  constitution  of  things,  leg- 
islation which  interferes  with  the  operation 
of  natural  and  economic  law  defeats  its  own 
object,  and  furnishes  to  those  whom  it  pro- 
fesses to  favor  few  of  the  advantages  ex- 
pected from  its  provisions.  Statutes  at- 
tempting to  regulate  such  wages  have  been 
before  the  courts  of  many  states  and  in 
nearly  every  instance  have  been  held  un- 
constitutional. People  V.  Coler,  166  N.  T.  1 
59  N.  B.  716,  82  Am.  St.  Rep.  605,  52  L.  R 
A.  841;  State  v.  Norton,  5  Ohio  N.  P.  183 
Commonwealth  v.  Perry.  155  Mass.  117,  28  N, 
E.  1126,  31  Am.  St.  Rep.  533,  14  L.  R.  A.  325 
Ramsey  v.  People,  142  111.  380.  32  N.  E.  364. 
17  L.  R.  A.  853;  Jones  v.  Great  Southern 
Fireproof  Hotel  Co..  79  F.  477;  State  v.  Julaw, 
129  Mo.  163,  31  S.  W.  781,  50  Am.  St.  Rep. 
443,  29  L.  R.  A.  257;  Shaver  v.  Pennsylvania 
Co.,  71  F.  931;  Atkins  v.  Randolph,  31  Vt. 
237;  Palmer  v.  Tingle,  55  Ohio  St.  423,  45  N. 
E.  313;  Cleveland  v.  Clements  Bros.  Constr. 
Co.-,  67  Ohio  St.  197.  65  N.  E.  885,  93  Am.  St. 
Rep.  670,  59  L.  R.  A.  775.  See  Street  v.  Var- 
ney  Electrical  Supply  Co..  160  Ind.  338,  66 
N.  E.  895,  61  L.  R.  A.  154,  160. 

89.  Kelleyville  Coal  Co,  v.  Harrier.  207  111. 
624,  69  N.  E.  927;  State  v.  Missouri  Tie  & 
Timber  Co.   [Mo.]   80  S.  W.  933. 

80.  Coffeyville  Vitrified  Brick  &  Tile  Co. 
v.  Perry  [Kan.]   76  P.  848. 

91.  Ex  parte  Dickey  [Cal.]   77  P.  924. 

92.  International  Text  Book  Co.  v.  Weis- 
singer,  160  Ind.  349,  65  N.  E.  521. 
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anteed  by  the  fourteenth  amendment."'  An  act  making  the  breach  of  labor  con- 
tracts or  leases  a  penal  ofEense  is  unconstitutional."*  Liberty  of  contract  is  not 
invaded  by  a  statute  limiting  the  hours  bakers  shall  work."°  Whether  the  right  of 
contract  is  infringed  by  a  statute  prohibiting  the  offer  of  real  property  for  sale 
without  written  authority  is  undetermined  in  New  York,"  and  the  cases  conflict 
on  the  validity  of  a  statute  invalidating  as  to  creditors,  sales  of  stocks  of  goods 
made  otherwise  than  in  due  course  of  trade,  unless  conforming  to  certain  regula- 
tions."' The  constitutional  guaranty  of  liberty  of  contract  is  not  infringed  by 
the  enforcement  of  the  Federal  anti-trust  act  of  July  2,  1890,"*  nor  the  anti-trust 
law  of  Kansas.""  Liberty  of  contract  is  not  interfered  with  by  a  mechanic's  lien 
statute,  giving  those  who  furnish  the  contractor  a  lien  regardless  of  the  state  of 
his  account  with  the  owner,^  especially  where  he  does  not  comply  with  the  statute 
in  making  his  contract,^  and  a  statute  prescribing  a  form  of  contract  which  must 
be  used  by  mechanics  and  builders  to  entitle  them  and  the  property  owners  to  the 
benefits  of  the  act,  but  which  does  not  prohibit  them  from  using  any  other  form,  is 
valid;'  but  a  statute  requiring  all  who  contract  about  erecting  buildings  to  secure 
their  contracts  by  bonds  to  enure  to  the  benefit  of  all  who  furnish  materials  to  be 
used  in  the  building  is  unreasonable.* 

Right  of  property^  is  not  violated  by  an  ordinance  prohibiting  the  growth  of 
noxious  weeds  on  one's'  city  lots,*  nor  by  an  ordinance  requiring  a  garbage  contract 
to  be  let,  and  forbidding  all  others  but  the  contractor  from  transporting  garbage 
through  the  streets,'  nor  by  a  statute  making  it  unlawful  to  have  in  possession 
property  used  for  gambling,*  nor  by  a  law  declaring  a  spite  fence  a  nuisance,"  nor 
by  a  rule  prohibiting  riparian  owners  from  polluting  streams,^"  nor  by  a  law  pro- 
hibiting the  use  of  unregistered  docked  horses,^^  nor  by  a  statute  requiring  that 
the  carcasses  of  calves  shipped  within  the  state  be  tagged.^^  A  railroad  company 
is  not  deprived  of  its  right  reasonably  to  control  and  manage  its  property  by  a 
state  statute  requiring  it  to  establish  stations  on  its  line,  where  the  state  com- 
mission designates,^'  and  a  statute  compelling  every  railroad  to  carry  passengers 
between  points  on  its  line  for  a  single  fare  is  a  proper  exercise  of  the  police  power, 
and  not  invalid  as  tending  to  impair  the  salability  of  the  railroad  property  or 
diminish  its  business.^*  The  New  Jersey  statute  regulating  the  practice  of  den- 
tistry and  prohibiting  imlicensed  persons  is  a  reasonable  regulation  and   does 


93.  Peterson  v.  Budora,  190  U.  S.  169,  23 
S.  Ct.  821,  47  Law.  Ed.  1002. 

94.  Violates  the'  14th  amendment  to  the 
constitution  of  the  United  States,  and  also 
the  constitution  of  Alabama.  Construing  and 
holding  Acts  1900-01,  p.  1208,  unconstitu- 
tional. Toney  v.  State  [Ala.]  37  So.  332,  cit- 
ing Peonage  Cases,  123  P.  671. 

95.  People  v.  Loohner,  177  N.  T.  145,  69 
N    -p.    373 

96.  Pen.  Code,  §  640d.  Infringed.  Cody  v. 
Dempsey,  86  App.  Div.  335,  13  Ann.  Cas.  322, 
83  N.  T.  S.  899;  Grossman  v.  Caminez,  79  App. 
Div.  15,  79  N.  T.  S.  900. 

Contra:  Charles  v.  Arthur,  84  N.  T.  S. 
284;  Whiteley  v.  Terry,  83  App.  Div.  197,  82 
N   T.  S.  89.     See  1  Curr.  L.  578,  n.  S3. 

97.  Valid.  Squire  &  Co.  v.  TelUer  [Mass.] 
69  N.  B.  312.  See,  also,  Walp  v.  Mooar,  76 
Conn'.   515,  57  A.   277. 

Contra:    Block  v.  Schwartz  [Utah]  76  P.  22; 
Miller  V.  Crawford  [Ohio]  71  N.  B.  631. 
'     98.     Northern   Securities   Co,   v.   U.   S.,    193 
U.  S.  197,  24  S.  Ct.  436. 

99.     State  v.  Jack  [Kan.]  76  P.  911. 


1.  Ohio  statute.  Great  Southern  Plre 
Proof  Hotel  Co.  v.  Jones,  193  U.  S.  532,  24  S. 
Ct.  576. 

2,  3.  Chicago  Lumber  Co.  v.  Newcomb 
[Colo.  App.]  74  P.  786. 

4.  •  San  Francisco  Lumber  Co.  v.  Bibb,  139 
Cal.  192,  72  P.  964;  Snell  v.  Bradbury,  139  Cal. 
379,  73  P.  150. 

5.  See  1  Curr.  L.  578. 

6.  Const,  art.  2,  §  4.  City  of  St.  Louis  v. 
Gait  [Mo.]  77  S.  W.  876. 

7.  People  V.  Gardner  [Mich.]  100  N.  W. 
126. 

8.  People  V.  Adams,  176  N.  T.  351,  68  N. 
E.   636. 

9.  Horan  v.  Byrnes  [N.  H.]   54  A.  945. 

10.  Sprague  v.  Dorr  [Mass.]   69  N.  B.  344. 

11.  Const,  art.  2,  5  3.  Bland  v.  People 
[Colo.]   76  P.  359. 

12.  People  v.  Bishopp,  89  N.  T.  S.  709. 

13.  Minneapolis  &  St.  L.  R.  Co.  v.  Minne- 
sota, 193  U.  S.  53,  24  S.  Ct.  396. 

14.  Blume  V.  Interurban  St.  R.  Co.,  41 
Misc.  171,  83  N.  T.  S.  989. 


3  Onr.  Law. 


CONSTITUTIONAL  LAW  §  9. 


753 


not  take  nor  destroy  property,  though  a  calling,  business  or  profession  chosen  and 
foDowed  is  property .^°  Thfe  manufacture  of  artificially  colored  oleomargarine  may 
be  prohibited,  Mid  hence  may  be  taxed  by  a  free  government  without  the  violation 
of  fundamental  rights.^'  A  law  prohibiting  the  possession  during  the  closed  sea^ 
son  of  trout  taken  outside  the  state  is  void  as  depriving  citizens  of  the  rights  of 
property  and  liberty  guarantied  by  the  constitution.^'  A  statute  prohibiting  the 
use  of  trading  stamps  is  unconstitutional,  as  depriving  a  citizen  of  the  means  of 
acquiring  and  possessing  property.^* 

Private  property  cannot  be  taken  for  private  use,^*  nor  for  a  public  and  pri- 
vate use,'"'  and  any  legislation  authorizing  the  diversion  to  private  use  of  property 
acquired  for  public  use  is  void.^^  A  use  is  public  when  it  will  promote  the  public 
interest,  and  tend  to  develop  the  resources  of  the  state,^^  but  the  condemnation  of 
private  lands  for  a  logging  road  is  for  a  private  use  and  cannot  be  authorized  in 
Washington.^*  A  railway  may  exercise  the  right  of  eminent  domain  in  acquiring 
property  necessary  for  the  construction  of  a  branch  track  to  reach  a  private  in- 
dustrial enterprise,  if  the  track  is  to  be  used  by  the  company  in  furtherance  of  its 
individual  business.^* 

Aliens  cannot  acquire  land  by  purchase  in  Washington.^' 
§  8.  Freedom  of  speech  and  of  the  press.^' — ^The  clause  of  the  Federal  con- 
stitution prohibiting  the  abridgment  of  freedom  of  speech  and  the  press  deals 
with  the  speech  of  persons  in  the  United  States,  and  has  no  bearing  upon  the  ques- 
tion what  persons  shall  be  allowed  to  enter  therein,^'  whence  the  anarchist  ex- 
clusion act  is  not  invalid  as  abridging  the  exercise  of  religion  or  freedom  of  speech.^* 
Neither  is  this  guaranty  violated  by  a  statute  that  prohibits  the  distribution  of 
written  or  printed  hand  bUls  in  public  places.^" 

§  9.  Personal  and  religious  liberty.^" — The  thirteenth,  unlike  the  fourteenth 
and  fifteenth  amendments,  operates  directly  upon  persons  as  well  as  upon  the 
states,  and  it  is  within  the  powers  of  congress  to  enact  a  law  protecting  citizens 
in  their  rights  guarantied  thereby  against  the  acts  of  individuals,  as  well  as  of 


15.  state  V.  Chapman,  69  N.  J.  Law,  464, 
55  A.  94. 

16.'  McCray  v.  U.  S.,  195  U.  S.  27,  24  S.  Ct. 
769. 

17.  People  V.  Booth  &  Co.,  42  Mlso.  321, 
86  N.  T.  S.   272. 

18.  Laws  1899,  p.  298,  c.  60,  §§  1,  2.  State 
V.  Ramseyer  [N.  H.]  58  A.  958. 

19.  Nash  V.  Clark  [Utah]  75  P.  371.  Const. 
Mo.  art.  2,  §  20.  Statute  granting  power  to 
purchase  or  erect  lighting  plant  to  furnish 
public  and  private  consumers  is  valid.  State 
V.  Allen,  178  Mo.  555,  77  S.  W.  868.  A  ceme- 
tery operated  by  a  private  corporation  is  not 
a  public  use.  Starr  Burying  Ground  Ass'n  v. 
North  Lane  Cemetery  Ass'n  [Conn.]  58  A. 
467.  An  ordinance  prohibiting  growths  ot 
weeds  on  a  city  lot  does  not.  City  of  St. 
Louis  V.  Gait  [Mo.]  77  S.  W.  876.  A  taking  of 
land  for  a  private  road,  open  to  the  public, 
is  not  objectionable.  Madera  County  v.  Ray- 
mond Granite  Co.,  139  Cal.  128,  72  P.  915. 
Considering  several  sections  of  the  constitu- 
tion together,  it  is  determined  that  private 
property  shall  not  be  taken  for  private  use, 
without  consent  of  the  owner,  except  in 
cases  where  this  power  is  conferred  upon 
corporations  by  the  general  assembly,  and 
then  only  upon  just  compensation.  Boyd  v. 
Wlnnsboro  Granite  Co.,  66  S.  C.  433,  45  S.  B. 
10.     Whether  the  use  is  public  or  private  is 


a  Judicial  question  In  Washington.  Healy 
Lumber  Co.  v.  Morris,  33  Wash.  490,  74  P. 
681.  Presumptions  favor  the  determination 
of  the  legislature.  Ulmer  v.  Lime  Rock  R. 
Co.,  98  Me.  579,  57  A.  1001. 

SO.  Gaylord  v.  Sanitary  Dist.  of  Chicago, 
204  in.  576,  68  N.  B.  522. 

21.  Sanborn  v.  Van  Duyne,  90  Minn.  21B, 
96  N.  W.  41. 

22.  Taking  water  to  irrigate  a  farm  is  for 
a  public  use  in  this  sense.  Nash  v.  Clark 
[Utah]  75  P.  371.  In  Maine,  the  taking  of 
private  property  under  the  mill  act  is  sus- 
tained on  the  ground  that  such  taking  is  an 
exercise  of  the  poTver  of  eminent  domain. 
Ingram  v.  Maine  Water  Co.,  98  Me.  566,  57 
A.  893. 

23.  Healy  Lumber  Co.  v.  Morris,  33  Wash. 
490,  74  P.  681. 

24.  Zircle  v.  Southern  R.  Co.  [Va.]  45  S. 
E.  802. 

25.  Basement  acquired  by  eminent  domain 
is  prohibited  [Const,  art.  2,  §  33].  State  v. 
Superior  Court  for  Stevens  County,  33  Wash. 
542,  74  P.  686. 

26.  See  1  Curr.  L.  578. 

27.  United  States  v.  Williams,   126  P.  253. 

28.  Act  Moh.  3.  1903.  United  States  v. 
Williams,    126   F.    253. 

29.  Anderson  V.  State  [Neb.]   96  N.  W.  149. 

30.  See  1  Curr.  L.  578. 
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I  states;'^  and  the  guaranty  against  involuntary  servitude  is  infringed  by  the  Ala- 

Ibama  statute  preventing  laborers  who  have  broken  a  contract  of  employment  from 

obtaining   employment   elsewhere.'^    The   statute   providing   for  the  arrest   and 

summary  trial  of  persons  within  the  United  States  on  affidavit  that  they  ai'e 

Chinese  is  unconstitutional.^' 

A  statute  prohibiting  the  use  of  the  national  flag  as  an  advertisement  for 
merchandise,'*  and  the  anti-trading  stamp  law  of  Virginia,  are  denounced  as  an 
invasion  of  personal  liberty.'" 

The  Texas  local  option  law  is  not  an  interference  with  the  religious  practices 
of  the  Jews  in  regard  to  wine  drinking,  the  prohibition  being  against  the  sale  of 
liquors  and  not  against  the  use  of  wine  in  worship,'*  and  a  statute  making  it  a 
misdemeanor  to  fail  to  furnish  medical  attendance  to  a  minor  is  not  unconstitu- 
tional as  interfering  with  the  belief  of  those  who  rely  on  prayer.''  The  consti- 
tution and  by-laws  of  a  mutual  benefit  society,  providing  for  forfeiture  of  mem- 
bership for  failure  to  remain  communicants  of  a  certain  church,  do  not  interfere 
with  liberty  of  conscience  or  freedom  of  worship." 

"Imprisonment  for  debt"^^  is  accomplished  by  the  Alabama  statute  making 
it  unlawful  for  a  laborer  to  hire  to  another  employer  after  breach  of  a  contract 
of  hire,  or  for  another  employer  to  hire  such  a  laborer**  but  not  by  imprisonment 
under  an  ordinance  fixing  a  rate  of  hire  for  hacks,  etc.,  and  imposing  a  fine  or 
imprisonment  for  refusal  to  pay  such  rate.*^  A  statute  punishing  as  common 
cheats  and  swindlers  those  who  obtain  money  or  value  in  advance  on  a  contract  of 
hiring  without  intent  to  perform  the  service  contracted  for  is  valid.*^ 

Right  to  choose  employment.''^ — A  person's  business,  occupation  or  calling  is 
aside  from  the  chattels  or  money  employed  therein,  property,  within  the  meaning 
of  the  law,  and  entitled  to  its  protection,**  and  a  person  living  under  the  Federal 


31.    United  States  v.  Morris,  125  F.  322. 

Sa.  Act  Mch.  1,  1901.  Peonage  Cases,  123 
F.  671.  See,  also,  Toney  v.  State  [Ala.]  37 
So.   332. 

33.  Sec.  13  of  the  Act  of  Sept.  13,  1888,  c. 
1015,  25  Stat.  479.  United  States  v.  Coe,  128 
F.  199. 

34.  People  v.  "Van  De  Carr,  91  App.  Dlv. 
20,  86  N.  Y.  S.  644. 

35.  Toung  V.  Commonwealth,  101  Va.  853, 
45  S.  E.  327.  See,  also.  State  v.  Dodge  [Vt.] 
56  A.  983;  State  v.  Ramseyer  [N.  H.]  58  A. 
958. 

3«.  Sweeney  v.  Webb  [Tex.  Civ.  App.]  76 
S.  W.  766. 

37.  Const,  art.  1,  §  3.  People  v.  Pierson, 
176  N.  T.  201,  68  N.  B.  243. 

NOTE.  Constltnttonality  o*  atatntes  re- 
qnlrins  the  fnmlshlne  of  medical  attendance 
to  minors;  Freedom  from  restraint  on  the 
exercise  of  religion  does  not  permit  one  to 
break  the  law  because  his  unlawful  acts 
were  in  the  exercise  of  his  religion,  or  ac- 
cording to  the  dictates  of  his  conscience. 
Reynolds  v.  U.  S.,  98  U.  S.  166.  The  peace 
and  safety  of  the  state  Involve  the  protec- 
tion of  the  lives  and  health  of  Its  children, 
as  well  as  the  obedience  to  its  laws.  The 
law  of  nature,  as  well  as  the  common  law, 
devolves  upon  the  parents  the  duty  of  car- 
ing for  their  young  in  sickness  and  in  health, 
and  of  doing  whatever  may  be  necessary  for 
their  care,  maintenance,  and  preservation, 
including  medical  attendance;  and  any  omis- 
sion to  do  this  Is  a  public  wrong,  which  the 
state  under  its  police  powers  may  prevent. 
The    legislature    is    the    sovereign   power   of 


the  state.  It  may  enact  laws  for  the  main- 
tenance of  order  by  prescribing  a  punish- 
ment for  those  who  transgress.  Barker  v. 
People,  3  Cow.  [N.  T.]  686-704,  15  Am.  Dec. 
322;  Lawton  V.  Steele,  119  N.  T.  226-236,  23 
N.  B.  878,  16  Am.  St.  Rep.  813,  7  L.  R.  A.  134; 
Thurlow  V.  Massachusetts,  5  How.  [U.  S.] 
504-583,  12  Law.  Ed.  256-291.  Hence,  though 
religious  beliefs  dlfter  as  to  the  correct  mode 
of  healing  the  sick,  the  legislature  may  pre- 
scribe the  mode  to  be  practiced  on  minors, 
and  a  court  of  law  has  nothing  to  do  with 
these  variances  in  religious  beliefs,  and  have 
no  power  to  determine  which  is  correct.  See 
People  V.  Pierson,  176  N.  T.  201,  98  Am  St. 
Rep.  666,  63  L.  R.  A.  187. 

Adnltss  Statement  by  the  Hon.  Judge  Cul- 
len.  As  to  an  adult  (except  possibly  in  the 
case  of  a  contagious  disease  which  would  af- 
fect the  health  of  others),  I  think  there  is  no 
power  to  prescribe  what  medical  treatment 
he  shall  receive,  and  that  he  is  entitled  to 
follow  his  own  election,  whether  that  elec- 
tion be  dictated  by  religious  belief  or  other 
consideration.  See  concurring  opinion  in 
People  V.  Pierson,  176  N.  T.  201  98  Am.  St. 
Rep.  666.  63  L.  R.  A.  187. 

38.  Barry  v.  Order  of  the  Catholic  Knights, 
119  "Wis.  362,  96  N.  "W.  797. 

39.  See  1  Curr.  L.  578. 

40.  Act  Mch.  1,  1901.  Peonage  Cases,  123 
F.   671. 

41.  Bray  v.  State  [Ala.]  37  So.  250. 
43.    Lamar  v.  State  [Ga.]  47  S.  E.  598 

43.  See  1  Curr.  L.  579. 

44.  Gray    v.    Building,    Trades    &    Council 
I  [Minn.]  97  N.  "W.  663. 
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constitution  is  at  liberty  to  adopt  and  follow  such  lawful  industrial  pursuits  as  he 
sees  fit,  and  has  a  right  to  the  full  exercise  and  enjoyment  of  his  faculties  in  a 
lawful  pursuit  or  calling  in  a  proper  manner,  subject  only  to  such  restraints  as 
are  necessary  for  the  common  welfare.*^  Under  this  rule,  the  anti-trading  stamp 
act  of  Vermont  is  invalid,^°  and  a  statute  providing  for  the  licensing  and  exam- 
ining of  horseshoers  is  an  arbitrary  interference  with  personal  liberty  and  private 
property.*'  Likewise  a  license  tax  on  peddlers,  exempting  certain  classes,  the 
classification  being  founded  on  no  reasonable  distinction,  is  invalid,**  but  a  license 
tax  on  transient  merchants  is  upheld.*'  In  Pennsylvania,  a  combination  among 
workmen  to  prevent  others  from  obtaining  work  or  to  prevent  an  employer  from 
employing  others  by  threats  of  a  strike  violates  the  letter  and  spirit  of  the  Decla- 
ration of  Eights.'* 

§  10.  Equal  protection  of  laws.''^ — The  fourteenth  and  fifteenth  amendments 
of  the  Federal  constitution  have  reference  solely  to  actions  of  the  state  and  not  to 
any  action  of  private  individuals,  though  it  is  immaterial  whether  the  state  acts  by 
its  legislative,  executive  or  judicial  authority.^^  Whence  the  discriminatory  execu- 
tion of  a  valid  law  may  invade  constitutional  rights,'*  and  equal  protection  is  denied 
a  person  of  the  African  race,  whenever  persons  of  his  race  are  for  that  reason  ex- 
cluded from  the  grand  jury  finding  an  indictment  against  him."*  Equal  protection 
of  the  laws  requires  that  the  law  shall  have  equality  of  operation,  but  that  does  not 
mean  equality  of  operation  on  persons  merely  as  such,  but  on  persons  according  to 
their  relations."'  The  discrimination  contemplated  by  the  clause  is  a  discrimination 
between  persons  coming  within  the  same  class,'*  and  equal  protection  is  not  denied 
by  treating  difEerent  classes  of  persons  in  a  different  way,  if  it  be  a  way  not  inap- 
propriate to  the  class,  and  the  class  be  set  apart  from  others  on  reasonable  grounds," 


People  V.  Beattie,  89  N.  Y.  S.  193. 
State  V.  "Whitcom  [Wis.]   99  N.  W.  468. 
Levy  V.   State,   161   Ind.   251,   68  N.   E. 

Brdman  v.  Mitchell,   207  Pa.   79,   56  A. 


45.  State  V.  Dodge  [Vt.]   56  A.  983. 

46.  State  V.  Dodge  [Vt.]  66  A.  983.  See, 
also,  Young  v.  Com.,  101  Va.  853,  45  S.  E. 
327. 

47. 

48. 

49. 
172. 

50. 
327. 

51.  See  1  Curr.  L.  579. 

52.  United  States  v.  Reese,  92  IT.  S.  214; 
United  States  v.  Cruikshank,  92  U.  S.  542; 
Virginia  v.  Rives,  100  U.  S.  313;  Ex  parte  Vir- 
ginia, 100  U.  S.  339;  Civil  Rights  Cases,  109 
U.  S.  3,  3  S.  Ct.  18;  United  States  v.  Harris, 
106  U.  S.  629,  1  S.  Ct.  601;  James  v.  Bowman, 
190  U.  S.  127,  23  S.  Ct.  678;  United  States  v. 
Morris,  125  P.  322. 

53.  Arbitrary  refusal  of  building  permit 
to  negroes  desiring  to  build  church.  Boyd  v. 
Board  of  Councllmen,  25  Ky.  L.  R.  1311,  77 
S.  W.  669. 

54.  Rogers  v.  Alabama,  192  U.  S.  226,  24  S. 
Ct.  257.  Failure  to  draw  negroes  on  the 
grand  and  petit  juries,  in  a  county  where 
one-fourth  the  population  eligible  is  of  that 
race,  is  a  discrimination  against  a  negro  on 
trial.  Smith  v.  State  [Tex.  Cr.  App.]  77  S. 
W.  453.  Merely  that  no  negro  was  drawn 
on  the  grand  or  petit  jury  does  not  show 
discrimination  against  a  negro  on  trial  for 
a  crime,  there  must  be  a«  omission  to  draw 
them  because  of  their  race.  Thompson  v. 
State  [Tex.  Cr.  App.]  77  S.  W.  449. 

55.  State  V.  Fraternal  Knights  &  Ladles 
[Wash.]  77  P.  500,  citing  many  cases. 


Be.  Ex  parte  Hernan  [Tex.  Cr.  App.]  77  B. 
■W.  225.     See  1  Curr.  L.  579,  n.  5. 

57.  Norwich  Gas  &  Elec.  Co.  v.  Norwich, 
76  Conn.  565,  57  A.  746;  Cotting  v.  Kan.  City 
Stock  Yards  Co.,  183  U.  S.  79,  111,  22  S.  Ct. 
30,  46  Law.  Ed.  92.  A  statute  allowing  mile- 
age to  county  officers  at  different  rates  in 
different  classes  of  counties  is  not  objec- 
tionable in  the  absence  of  a  showing  that  It 
will  result  in  unequal  reimbursement,  con- 
sidering the  difference  in  cost  of  travel  in 
the  respective  counties.  Henry  v.  Thurston 
County,  31  Wash.  638,  72  P.  488. 

NOTE.  Bquallty  In  laws  affecting  different 
clauses!  Section  1,  art.  14,  of  the  United 
States  constitution,  providing  that  "no  state 
shall  make  or  enforce  any  law  which  shall 
•  •  *  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws,"  does 
not  preclude  state  legislation  applicable  only 
to  a  particular  class  of  persons,  if  there  be  a 
reasonable  ground  for  treating  such  class  of 
persons  differently  from  the  general  mass. 
That  constitutional  provision  was  so  con- 
strued by  the  supreme  court  of  the  United 
States  early  after  its  adoption  and  the  con- 
struction steadfastly  adhered  to  up  to  the 
present  time.  Soon  Hing  v.  Crawley,  113  U. 
S.  703,  6  S.  Ct.  730,  28  Law.  Ed.  1145;  Bar- 
bier  V.  Connolly,  113  U.  S.  27,  5  S.  Ct.  357,  28 
Law.  Ed.  923;  Missouri  P.  R.  Co.  v.  Humes, 
115  U.  S.  512,  6  S.  Ct.  110,  29  Law.  Ed.  463; 
Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S.  205, 
8  S.  Ct.  1161,  32  Law.  Ed.  107;  Bell's  Gap  R. 
Co.  V.  Pennsylvania,  134  U.  S.  232,  10  S.  Ct. 
533,  33  Law.  Ed.  892.  The  rules  of  classifi- 
cation which  generally  prevail  are  as  fol- 
lows:    First,  all  classification  must  be  based 
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nor  is  there  any  inhibition  against  prescribing  different  penalties  for  different  acts 
or  different  classes  of  the  same  act.°^ 

Equal  protection  of  the  laws  is  not  denied  by  rules  and  regulations  of  the  de- 
partment of  the  interior,  prohibiting  the  grazing  of  sheep  on  forest  reservations, 
ezcept  under  special  circumstances,''^  nor  by  a  statute  limiting  the  fees  a  justice  of 
the  peace  may  receive  for  criminal  cases  from  the  county  in  any  one  month,""  nor 
by  a  statute  requiring  vaccination  of  children  as  a  condition  of  their  attendance  on 
the  public  schools,'*  nor  by  a  law  prohibiting  the  use  of  unregistered  docked  horses,'" 
nor  by  the  provision  of  the  civil  service  law  that  veteran  volunteer  firemen  in  public 
service  shall  be  entitled  to  notice  and  a  hearing  before  discharge,  other  public 
servants  not  being  so  protected,'^  nor  by  a  statute  operating  only  on  special  charter 
cities,'*  nor  by  a  statute  annexing  territory  to  a  municipality  and  providing  sani- 
tary regulations  differing  from  those  in  force  in  the  original  city,'"  nor  by  the 
homestead  association  law  of  Louisiana,  by  which  it  is  provided  that  a  sale  of  a 
homestead  for  cash  to  the  association  and  a  resale  on  credit  to  the  original  owner 
gives  rise  to  a  vendor's  lien."  That  a  local  option  statute  discriminates  in  favor  of 
those  who  vote  for  prohibition  will  not  invalidate  it.'^  An  ordinance  compelling  the 
removal  or  sanding  of  snow  and  ice  on  sidewalks  is  not  invalid  for  inequality  as 
applying  only  to  owners  of  land,"  but  an  ordinance  giving  the  council  arbitrary 
power  to  refuse  permission  to  erect  buildings  is  void."  A  statute  providing  for  the 
purchase  by  a  city  of  a  private  lighting  plant  does  not  deny  the  equal  protection  of 
the  laws,  tiie  duty  being  cast  upon  all  municipalities  in  similar  circumstances  and 
owing  equally  to  all  corporations  similarly  situated."  The  Arkansas  statute  making 
void  negotiable  instruments  not  showing  on  their  face  that  they  were  given  for  a 
patented  article,  but  excepting  dealers  selling  patented  articles  in  the  usual  course 
of  business,  is  invalid  as  a  denial  of  the  equal  protection  of  the  laws.''* 

Inspection  fees  and  licenses.'"' — A  license  law  is  not  invalid  because  operative 
only  on  pawnshops,  loan  offices  and  second-hand  stores,'''  and  a  license  or  privilege 
tax  imposed  on  foreign  corporations  as  a  condition  of  doing  business  in  the  state  is 
valid.'*    A  license  tax  on  liquor  dealers  is  imobjectionable,'"  and  a  statute  licensing 


upon  substantial  distinctions  which  make  one 
class  really  different  from  another.  Second, 
the  classification  adopted  must  be  germane  to 
the  purposes  of  the  law.  Third,  the  classifi- 
cation must  not  be  based  upon  existing  con- 
ditions only;  it  must  not  be  so  constituted 
as  to  prevent  additions  to  the  number  in- 
cluded within  the  class.  Fourth,  to  what- 
ever class  a  law  may  apply,  it  must  apply 
equally  to  each  member  thereof.  Johnson  v. 
Milwaukee,  88  Wis.  383,  60  N.  W.  270;  Jullen 
V.  Model  Bldg.,  L.  &  I.  Ass'n,  116  Wis.  79, 
92  N.  W.  561,  61  L.  R.  A.  668.  "Whether  any 
particular  classification  made  by  the  legisla- 
ture satisfies  these  requisites  is  primarily  a 
legislative  question.  The  field  covered  by 
its  discretionary  power  in  the  matter  is  very 
broad.  It  is,  of  course,  not  above  Judicial 
control,  but  it  is  safe  from  restraint  so  long 
as  any  reasonable  ground  can  be  discovered 
to  support  It.  The  court  can  apply  no  test 
to  the  matter  except  the  constitutional  test. 
That  of  the  mere  wisdom  of  the  measure  is 
exclusively  for  legislative  consideration.  See 
Julien  V.  Model  Bldg.,  L.  &  I.  Ass'n,  116  Wis. 
19    92  N.  W.  561,  61  L.  R.  A.  668. 

.■58.  Ex  parte  Hernan  [Tex.  Cr.  App.]  77  S. 
W    225. 

59.    Dastervignes  v.  United  States,   122  F. 

30. 


60.  Herbert  v.  Baltimore  County  Com'rs, 
97  Md.  639,  55  A.  376. 

61.  Viemeister  v.  White,  88  App.  Dlv.  44, 
84  N.  T.   S.   712. 

62.  Bland  v.  People  [Colo.]  76  P.  359. 

63.  People  v.  Folks,  89  App.  Div.  171,  85 
N.  T.   S.   1100. 

64.  Ulbrecht  v.  Keokuk  [Iowa]  97  N.  W. 
1082. 

65.  Toney  v.  Macon,  119  Ga.  83,  46  S.  B.  80. 

66.  American  Homestead  Co.  v.  Karsten- 
diek,  111  La.  884,  35  So.  964. 

67.  Rippey  v.  Texas,  193  U.  S.  504,  24  S. 
Ct.  516;  August  Busch  &  Co.  v.  Webb,  122  F. 
655. 

68.  State  v.  McMahon,  76  Conn.  97,  55  A. 
591. 

6».  Boyd  V.  Board  of  Councllmen,  25  Ky. 
L.  R.  1311,   77   S.  W.   669. 

70.  Norwich  Gas  &  Elec.  Co.  v.  Norwich, 
76  Conn.  565,  57  A.  746. 

71.  Union  County  Nat.  Bank  v.  Ozan  Lum- 
ber Co.,  127  P.  206. 

72.  See  1  Curr.  L.  680. 

73.  City  of  Butte  V.  Paltrovlch  [Mont.]  76 
P.  521. 

74.  State  v.  Hammond  Packing  Co.,  110 
La.  180,  34  So.  368. 

75.  Parsons  v.  People  [Colo.]  76  P.  666. 
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transient  mercliants  is  valid.'"  An  ordinance  licensing  oil  dealers,  except  such  as 
deal  in  oils  on  which  the  license  tax  has  been  paid,  does  not  deny  equal  protection.'" 

Taxation.''^ — The  fourteenth  amendment  was  not  intended  to  compel  the  states 
to  adopt  iron  rules  of  equal  taxation,  or  subvert  the  systems  of  the  states  pertaining 
to  general  and  specific  taxation,''^  neithfer  does  it  forbid  the  classification  of  property 
or  persons  for  the  purposes  of  taxation,  but  merely  compels  the  equal  application 
of  the  law  to  all  members  of  the  same  class,  when  the  classification  is  based  upon 
reasonable  ground,  and  not  an  arbitrary  selection. ^^  A  statute  taxing  the  personal 
property  of  a  domestic  corporation  in  the  state  of  its  domicile,  regardless  of  where 
the  property  is  situated,  does  not  deny  the  equal  protection  of  the  laws  though  the 
property  is  also  taxed  at  its  actual  situs,*^  and  this,  notwithstanding  the  property 
is  composed  of  railway  cars,  and  domestic  railroad  companies  are  not  taxed  on  cars 
in  use  outside  the  state,  a  different  mode  of  taxation  having  been  adopted  for  rail- 
roads.*'' A  taxpayer  whose  tax  is  correct  is  not  denied  the  equal  protection  of  the 
laws  by  an  exemption  of  certain  other  property  from  the  tax,  either  wholly  or  in 
part,'^  and  an  inheritance  tax  law,  exempting  charitable  institutions,  is  not  invalid, 
though  construed  to  exempt  only  such  institutions  as  are  organized  within  the 
state;'*  but  taxation  by  a  state  board  of  equalization  of  the  property  of  railroad 
companies  at  its  full  cash  value,  while  other  property  is  assessed  at  only  80  per  cent., 
denies  the  companies  the  equal  protection  of  the  law.*°  Equal  protection  of  the 
laws  is  not  denied  where  a  tax  is  levied  on  debts  due  from  solvent  debtors,  on  the 
theory  that  debts  due  from  insolvent  debtors  are  favored,**  and  an  excise  tax  which 
operates  uniformly  throughout  the  state  and  bears  uniformly  upon  all  persons 
standing  in  the  same  category,  is  unobjectionable.*^  A  statute  making  an  agent 
liable  for  the  taxes  on  funds  he  holds  for  investment  does  not  deny  him  the  equal 
protection  of  the  law.**  The  cigarette  tax  of  Iowa,  of  similar  nature  to  the  mulct 
liquor  tax,  is  not  invalid  for  failure  to  similarly  provide  that  its  payment  will  bar 
prosecutions.*' 

Local  improvements.^ — Equal  protection  is  not  denied  by  assessment  by  the 
front  foot  and  not  according  to  benefits.'^ 

Regidations  of  business,  trades  and  professions."'' — ^A  general  police  regulation, 
subject  to  exceptions,  does  not,  as  to  those  not  favored  by  the  exception,  deny  equal 
protection  of  the  law,*^  and  the  "four-mile  law"  of  Tennessee,  relative  to  liquor  sales. 


76.  Levy  v.  State,  161  Ind.  251,  68  N.  B. 
172. 

77.  Standard  Oil  Co.  v.  Spartanburg,  66  S. 
C.   37,  44  S.  B.   377. 

78.  See  1  Curr.  L.  580. 

79.  Cass  Farm  Co.  V.  Detroit,  181  TJ.  S. 
396,  21  S.  Ct.  644,  645;  Glozza  v.  Tiernan,  148 
TJ.  S.  657,  13  S.  Ct.  721.  A  vehicle  tax  is  not 
void  because  exempting  street  cars,  automo- 
biles and  the  carriages  of  nonresidents. 
Kersey  v.  Terre  Haute,  161  Ind.  471,  68  N. 
B.  1027. 

80.  Tax  on  packing  houses  is  valid.  Lacy 
V.  Armour  Packing  Co.,  134  N.  C.  567,  47  S. 
B.  53,  citing  many  cases.  The  legislature 
may  provide  one  method  for  determining  the 
value  of  the  property  of  corporations  of  one 
class,  and  a  different  method  for  determin- 
ing the  value  of  property  of  a  different  class. 
Taxation  of  capital  stock  of  certain  corpo- 
rations-by  State  Board  of  Bqualization,  oth- 
ers by  local  assessor,  held  constitutional. 
The  Hub  v.  Hanberg  [111.]  71  N.  B.  826. 

81.  82.  Commonwealth  v.  Unibn  Refrig- 
erator Transit  Co.  tKy.]  80  S.  W.  490. 

83.     Missouri  v.  Dockery,  191  U.  S.  165,  24 


S.  Ct.  63;  State  v.  Fleming  [Neb.]  97  N.  W. 
1063.  A  law  taxing  savings  banks,  but  ex- 
empting religious,  charitable  and  beneficial 
institutions,  is  not  Invalid,  though  the  char- 
ter of  the  bank  recites  that  it  is  enacted  for 
a  beneficent  purpose,  i.  e.  encouraging  habits 
of  industry  and  economy.  People  v.  Miller, 
84  App.  Dlv.  168,  82  N.  T.  S.   621. 

84.  Humphreys  v.  State  [Ohio]  70  N.  B. 
967. 

85.  Louisville  &  N.  R.  Co.  v.  Coulter,  131 
F.  282. 

86.  Kingsley  v.  Merrill  [Wis.]  99  N.  W. 
1044. 

87.  State  V.  Guilbert   [Ohio]   71  N.  B.  636. 

88.  Heinz  v.  Board  of  Bqualization,  121 
Iowa,  445,  96  N.  W.  967. 

89.  Hodge  v.  Muscatine  County,  121  Iowa, 
482,  96  N.  W.   968. 

90.  See  1  Curr.  L.  581. 

91.  Ross  V.  Kendall  [Mo.]  81  S.  "W.  1107. 

92.  See  1  Curr.  L.  581. 

93.  Prohibition  of  dairies  In  city  limits. 
Fischer  v.  St.  Louis,  194  U.  S.  361,  24  S.  Ct. 
673;  Schefe  v.  St.  Louis,  194  U.  S.  373,  24  S. 
Ct.  676. 
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IS  not  invalid  because  it  excepts  sales  by  manufacturers  in  wholesale  packages  or 
quantities."*  A  local  option  law  prohibiting  the  sale  of  liquors,  except  upon  the  pre- 
scription of  a  physician,  denies  no  one  the  equal  protection  of  the  law,'"  but  a  limita- 
tion of  the  right  to  prescribe  to  those  physicians  making  the  practice  of  medicine 
thdr  "principal  calling"  is  invalid."*  It  has  been  held  that  a  Federal  right  is  in- 
vaded by  a  statute  prohibiting  fire  insurance  companies  from  agreeing  with  others  as 
to  rates,  agents'  compensation,  manner  of  transacting  business,  etc.,  on  pain  of  for- 
feiture of  license;"^  on  the  other  hand,  a  similar  statute  was  held  unimpeachable  by 
a  foreign  corporation,  on  the  ground  that  as  the  state  has  the  power  to  entirely  with- 
hold its  permission  to  do  business  in  the  state,  its  grounds  for  withholding  are  not 
questionable."'  A  retaliatory  or  reciprocal  tax  on  foreign  insurance  companies  is 
not  invalid.""  Statutes  regulating  the  hours  of  employment  for  bakery  employes,^ 
and  workers  in  miaes,  smelters  and  ore  reduction  mills,  are  unobjectionable,^  and  a 
law  requiring  that  8  hours  shall  constitute  a  day's  work  on  public  work  does  not,  as 
applied  to  one  contracting  for  such  work  after  its  passage,  deny  him  the  equal  pro- 
tection of  the  laws.'  A  statute  providiag  for  payment  of  wages  only  in  lawful 
money,  but  excepting  farmers  and  their  servants,  is  invalid.*  A  statute  prohibiting 
the  adulteration  of  foods,  but  providing  an  exception  in  favor  of  coloring  pure  but- 
ter, is  not  objectionable.''  A  statute  licensing  peddlers,  but  exempting  certain  speci- 
fied classes,  the  classification  being  founded  upon  no  reasonable  basis,  is  invalid.' 
The  anti-trust  law  of  Kansas  does  not  deny  the  equal  protection  of  the  laws.' 

Operation  of  railroads.^ — ^Railroads  are  recognized  as  proper  subjects  of  classifi- 
cation and  many  statutes  applicable  only  to  them  are  upheld.  Thus  a  law  directed 
solely  against  railroad  companies  and  imposing  a  penalty  for  allowing  certain  weeds 
to  go  to  seed  upon  their  rights  of  way  is  not  regarded  as  denying  them  the  equal 
protection  of  the  laws,"  nor  is  a  statute  rendering  a  railroad  company  liable  for  dam- 
age by  fire,  communicated  from  its  right  of  way,^'  and  a  statute  requiring  railroad 
companies,  and  no  other  carriers,  to  redeem  unused  tickets  and  parts  of  tickets,  under 
penalty,  is  valid.^^  A  statute  modifying  the  rule  of  fellow-servant  as  to  certain  of 
the  servants  of  railway  companies  does  not  deny  railroads  the  equal  protection  of  the 
law,  because  not  applying  to  other  employers,^^  nor  does  it  bear  unjustly  on  servants 
because  not  extended  to  all  the  servants  of  railway  companies.^*  A  statute  penaliz- 
ing railroad  companies  for  failure  to  trace  shipments,  though  of  no  extra-territorial 
effect,  does  not  for  that  reason  deny  railroads  within  the-  state  the  equal  protection 
of  the  laws,^*  nor  is  equal  protection  denied  by  a  judgment  for  damages  against  a 
railroad  by  the  owner  of  land  abutting  on  a  street  it  has  occupied  necessarily,  in 


94.  Webster  v.  State  [Tenn.]  82  S.  W.  179. 

95.  Sweeney  v.  Webb  [Tex.  Civ.  App.]  76 
S.  W.  766. 

96.  August  Busoh  &  Co.  v.  Webb,  122  F. 
6S6. 

9T.  Iowa  Code,  §5  1754,  1755.  Greenwich 
Ins.  Co.  V.  Carroll,  125  F.  121. 

98.  Hartford  Fire  Ins.  Co.  v.  Perkins,  125 
F.  502. 

99.  State  V.  Insurance  Co.  [Neb.]  99  N. 
W.  36. 

1.  People  V.  Loolmer,  177  N.  T.  145,  69  N. 
B.  373.  Statutes  limiting  hours  of  labor. 
People  V.  Orange  C.  R.  Construction  Co.  [N. 
T.]  66  L.  R.  A.  33,  note. 

Z.     In  re  Boyce  [Nev.]  75  P.  1. 

3.  Atkln  V.  Kansas,  191  U.  S.  207,  24  S.  Ct. 
1B4. 

4.  Kellyville  Coal  Co.  v.  Harrier,  207  111. 
624,   69  N.   B.   927. 


Contra:  Johnson,  Lytle  &  Co.  v.  Spartan 
MUIs  [S.  C]  47  S.  B.  695. 

5.  People  V.  Hinshaw  [Mich.]  97  N.  W.  758. 

6.  State  V.  Whltcom  [Wis.]  99  N.  W.  468. 

7.  State  V.  Jack  [Kan.]   76  P.  911. 

8.  See  1  Curr.  L.   582. 

9.  Missouri,  etc.,  R.  Co.  v.  May,  194  TJ.  S 
267,  24  S.  Ct.  638;  International  &  G.  N.  R. 
Co.  V.  Shelton  [Tex.  Civ.  App.]  81  S.  W.  794. 

10.  Brown  v.  Carolina  Midland  R.  Co.  [S. 
C]   46  S.  E.  283. 

11.  Texas  &  P.  R.  Co.  v.  Mahaffey  [Tex. 
Civ.  App.]  81  S.  W.  1047. 

12.  Proelloh  v.  Toledo  &  O.  C.  R.  Co.,  24 
Ohio  Circ.  R.  359.  See  contra  as  to  the 
same  statute,  Kane  v.  Brie  R.  Co.,  128  F 
474. 

13.  Froelloh  v.  Toledo  &  O.  C.  R.  Co.,  24 
Ohio  Circ.  R.  359. 

14.  Southern  R.  Co.  v.  Ragsdale,  119  Ga 
773,  47  S.  B.  179. 
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making  a  change  of  grade  ordered  by  the  legislature.*^  A  statute  requiring  the  sepa- 
ration of  the  races  in  street  railway  ears  is  valid,**  and  equal  protection  is  not  denied 
by  a  regulation  of  the  rate  of  fare  on  a  street  railroad  not  shown  to  be  unreason- 
able." 

Criminal  laws  and  procedure." — If  a  statute  against  pool  selling  be  so  con- 
strued as  to  permit  the  owner  of  a  building  to  sell  pools  therein,  and  punish  him  if 
he  permitted  another  to  do  so,  it  would  not  for  that  reason  violate  the  fourteenth 
amendment.*'  A  statute  punishing  bettors  or  buyers  of  pools  and  bookmakers  or 
pool  sellers  with  unequal  severity  is  not  for  that  reason  invalid,""  and  that  one  of 
three  conspirators  was  sentenced  to  seven  while  the  others  were  sentenced  to  ten 
j'ears'  imprisonment  is  not  a  denial  of  equal  protection  of  the  laws.^*  A  law  punish- 
ing unlicensed  peddlers  except  civil  war  veterans  is  discriminative,^^  but  that  a  stat- 
ute, making  possession  of  gambling  paraphernalia  prima-facie  evidence  of  guilt, 
excludes  police  officers  from  its  operation,  is  not  a  denial  of  equal  protection."'  The 
Michigan  local  option  law  is  not  invalid  because  it  discriminates  between  druggists 
doing  business  in  local  option  counties,  as  compared  with  those  doing  business  else- 
where,"* and  a  jury  commission  law  for  a  single  county  does  not  deny  equal  protec- 
tion to  one  .convicted  by  a  jury  drawn  thereunder."*  A  statute  punishing  male  per- 
sons living  with  or  accepting  the  earnings  of  prostitutes  is  unobjectionable.""  The 
Alabama  act  penalizing  laborers  and  renters  for  breaking  contracts  of  employment 
denies  them  the  equal  protection  of  the  laws."^  A  statute  making  the  possession  of 
registered  bottles  and  other  empty  packages  prima  facie  unlawful  is  unconstitutional, 
as  authorizing  conviction  of  such  persons  on  evidence  that  would  not  warrant  the 
conviction  of  others."' 

Gi/vil  remedies  and  proceedvngs.^' — The  fourteenth  amendment  safeguards 
fundamental  rights  and  not  the  mere  forum  which  a  state  may  see  proper  to  desig- 
nate for  their  enforcement  and  protection,'"  but  this  clause  confirms  to  citizens  of 
other  states  the  same  right  to  maintain  suits  against  foreign  corporations  that  citizens 
of  the  state  of  the  former  have,'*  though  a  statute  of  limitations,  operative  only  on 
instruments  executed  outside  the  state,  is  valid.'" 

A  law  exempting  funds  due  from  mutual  benefit  societies  from  seizure  on  exe- 
cution or  other  process,  and  not  extending  the  same  protection  to  other  life  insurance 
companies,  is  not  based  on  an  unreasonable  classification,"  nor  does  an  exception 
of  certain  named  societies  of  similar  nature  from  its  provisions  invalidate  it.'* 

A  statute  requiring  einployes  suing  their  employers  for  negligent  injuries  to 


15.  Knapp  &  C.  Mfg.  Co.  v.  New  York, 
etc.,  R.  Co.,  76  Conn.  311,  56  A.  512. 

16.  State  V.  Pearson,  110  La.  387,  34  So. 
575. 

17.  San  Antonio  Traction  Co.  v.  Altgelt 
[Tex.  Civ.  App.]   81  S.  W.  106. 

18.  See  1  Curr.  L.  583.  Quare,  whether  the 
juvenile  court  act  of  Pennsylvania  does  not 
violate  the  fourteenth  amendment.  Mans- 
field's Case,  22  Pa.  Super.  Ct.  224. 

10.  Ex  parte  Hernan  [Tex.  Cr.  App.]  77  S. 
W.  225. 

20.  Ex  parte  Hernan  [Tex.  Cr.  App.]  77  S. 
W.  225. 

21.  Howard  v.  Fleming,  191  U.  S.  126,  24 
S    Ct    49 

32.  State  V.  Shedroi,  75  Vt.  277,  54  A. 
lOSl. 

23.  Adams  r.  New  York,  192  U.  S.  585,  24 
S.  Ct.  372. 

24.  People  V.  Shuler  [Mich.]   98  N.  W.  986. 

25.  People  V.  Gardner  [Mich.]  100  N.  W. 
128. 


2«.  State  V.  Graham,  34  "Wash.  81,  74  P. 
1058. 

27.  Act  Mch.  1,  1901.  Peonage  Cases,  123 
F.  671.     See  Toney  v.  State  [Ala.]  37  So.  332. 

28.  Horwich  V.  Walker-Gordon  Laboratory 
Co.,   205  111.   497,  68  N.  E.  938. 

Contrn:       Commonwealth       V.       Anselvich 
[Mass.]  71  N.  E.  790. 
20.     See  1  Curr.  L.  584. 

30.  Statute  providing  for  change  of  venue 
where  one  party  is  a  corporation  having 
more  than  50  stockholders.  Cincinnati  St.  R. 
Co.  V.  Snell,  193  U.  S.  30,  24  S.  Ct.  319. 

31.  Kidd  V.  New  Hampshire  Traction  Co. 
[N.  H.]   56  A.   465. 

32.  Hlggins  V.  Graham,  143  Cal.  131,  78  P. 
898. 

33.  Supreme  Lodge  United  Benev.  Ass'n  v. 
Johnson  [Tex.  Civ.  App.]  77  S.  W.  661;  Id. 
[Tex.]  81  S.  W.  18. 

34.  Supreme  Lodge  United  Benev.  Ass'n  v. 
Johnson  [Tex.  Civ.  App.]  77  S.  W.  661. 
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give  notice  thereof,  if  applied  to  the  common-law  rights  of  action  in  existence  before 
its  passage,  is  invalid,  as  a  denial  of  the  equal  protection  of  the  law  to  the  servant,^' 
and  a  statute  abrogating  the  rules  of  fellow-servant,  and  assumption  of  risk  in  favor 
of  the  employes  of  corporations,  denies  to  corporations  the  equal  protection  of  the 
law.=» 

A  statute  dispensing  with  the  prolix  method  of  pleading  in  actions  on  insur- 
ance policies  is  not  inva:lid  because  relating  only  to  insurance.'^ 

A  statute  authorizing  the  recovery  of  actual  damages  only  against  the  publishers 
of  newspapers  for  libel,  in  case  retraction  has  been  published,  is  not  invalid  as  a 
denial  of  equal  protection  of  the  laws.'* 

A  statute  extending  to  plaintiffs  in  mechanic's  lien  cases  a  right  to  recover  at- 
torney's fees  not  extended  plaintiffs  in  other  cases,  nor  the  defendants  in  these 
cases,  is  invalid  in  Kansas  and  Colorado.'"  Such  a  statute  has  been  sustained,  how- 
ever, in  Idaho  and  several  other  states,*"  and  a  statute  allowing  suitors  in  proceed- 
ings under  a  special  statute  to  recover  their  full  costs  is  not  unconstitutional,  because 
suitors  under  other  statutes  are  denied  that  right.*^  A  statute  authorizing  an  al- 
lowance for  counsel  fees  to  successful  complainants  in  chancery  cases  does  not  deny 
defendants  the  equal  protection  of  the  laws.** 

§  11.  Privileges  and  immunities  of  citizens.*^ — That  section  of  the  Federal  con- 
Btitution  guarantying  to  citizens  of  each  state  all  privileges  and  immunities  of 
citizens  of  the  several  states  operates  only  on  discriminations  made  by  the  state  in 
its  capacity  of  a  sovereign,  not  upon  the  acts  of  individuals;**  it  extends  no  protec- 
tion to  aliens  or  citizens  of  the  United  States  who  are  citizens  of  a  territory,*"  and  a 
corporation  is  not  a  "citizen"  within  this  section.*'  The  privileges  and  immunities 
guarantied  by  it  are  only  such  as  are  lawful  in  their  character,  and  it  does  not  ex- 
tend to  matters  that  are  against  public  policy  and  subject  to  police  regulation,*' 
neither  does  it  confer  on  nonresidents  any  other  or  greater  privileges  and  immuni- 
ties than  are  granted  to  residents  of  a  state.*'  A  state  statute  extending  a  certain 
special  privilege  to  citizens  of  the  state  is  not  for  that  reason  invalid,  the  constitu- 
tion being  effective  to  extend  it  also  to  the  citizens  of  the  several  states.*"  A  civil 
right  is  a  right  accorded  to  every  member  of  a  district,  community  or  nation,  while 
a  political  right  is  a  right  exercisable  in  the  administration  of  government.""    A  stat- 


38.  Rosin  V.  Lidgerwood  Mfgr.  Co.,  89  App. 
Dlv.  246,  86  N.  T.  S.  49. 

36.  Ballard  v.  Mississippi  Cotton  OH  Co., 
81  Miss.  507,  34  So.  533,  62  L,.  R.  A.  407; 
Tazoo,  etc.,  R.  Co.  v.  Sohraag  [Miss.]  36  So. 
193. 

37.  Hersey  v.  Northern  Assur.  Co.,  75  Vt. 
441,  56  A.  96. 

38.  Osborn  v.  Leach,  135  N.  C.  628,  47  S. 
B.   811. 

80.  Atkinson  V.  Woodmansee  [Kan.]  74  P. 
640;  Davidson  v.  Jennings,  27  Colo.  187,  60  P. 
354,  83  Am.  St.  Rep.  49,  48  L.  R.  A.  340. 

40.  Thompson  v.  Wise  Boy  Mill.  &  Mln. 
Co.  [Idaho]  74  P.  958,  and  cases  cited. 

41.  La  Goo  V.  Seaman  [Mich.]  99  N.  W. 
393. 

42.  McMulUn  V.  Doughty  [N.  J.  Bq.]  56  A. 
284. 

43.  See  1  Curr.  L.  584. 

44.  Const,  art.  4,  §  2.  United  States  v. 
Morris,  125  F.  322,  citing  Paul  v.  Virginia,  8 
"Wall.  [U.  S.]  168;  Ward  v.  Maryland,  12 
Wall.  [U.  S.]  418;  Slaughterhouse  Cases,  16 
Wall  [U.  S.]  36;  Blake  v.  McClung,  172  U.  S. 
239    19  S.  Ct.  165. 

46.  In  re  Johnson's  Estate,  139  Cal.  632,  73 
P.  424. 


NOTE].  Equality  of  prlTlIeses  and  tnunnnl- 
tles  does  not  belong  to  citizens  of  territories; 

This  Interstate  citizenship  is  only  granted  to 
citizens  of  a  state,  not  to  citizens  of  the 
United  States.  Prentiss  v.  Brennan,  2 
Blatchf.  162,  Fed.  Cas.  No.  11,385;  United 
States  V.  Cruikshank,  92  U.  S.  542,  23  Law. 
Ed.  588;  Picquet  v.  Swan,  5  Mason,  35,  Fed. 
Cas.  No.  11,134.  It  is  plain,  therefore,  that 
unless  a  law  deprives  the  Inhabitants  of  a 
territory  of  some  property  or  vested  right,  or 
of  personal  liberty,  without  due  process  of 
law,  congress  has  plenary  power  of  legisla- 
tion over  them.  Wharton  Crlm.  Law,  §  461; 
Sutherland,  Stat.  Constr.  §  23;  Thompson  v. 
Utah,  170  U.  S.  349,  18  S.  Ct.  620,  42  Law.  Ed. 
1066;  Cole  v.  Cunningham,  133  U.  S.  107,  10 
S.  Ct.  269,  S3  Law.  Ed.  538.  See  McFadden 
V.  Blocker  [Ind.  T.]  58  L.  R.  A.  894. 

46.  Aetna  Ins.  Co.  v.  Brigham  [Ga,]  48  S. 
B.  348. 

47.  Act  punishing  male  persons  living 
with  or  accepting  earnings  of  prostitutes. 
State  v.  Graham,  34  Wash.  81,  74  P.  1058. 

48.  Brown  v.  Birmingham  [Ala,]  37  So. 
173. 

49.  In  re  Johnson's  Estate,  139  Cal.  532, 
73  P.  424. 
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ute  providing  for  substituted  service  on  nonresidents  does  not  violate/'^  and  there  is  no 
discrimination  against  nonresidents  in  a  law  that  gives  them  four  weeks'  notice  of 
a  tax  sale  by  publication,  and  gives  residents  20  days'  personal  notice,  though  the 
general  statutes  of  the  state  provide  a  longer  notice  to  nonresidents  in  ordinary 
proceedings.'"'  Nonresidents  are  not  discriminated  against  by  a  statute  providing  for 
the  enforcement  of  claims  against  nonresident  decedents  by  attachment  of  their 
property  in  the  state,  against  nonresident  executors,^'  nor  by  a  license  tax  on  for- 
eign corporations  levied  as  a  condition  of  doing  business  within  the  state,"*  nor  by  a 
statute  of  limitations  operative  only  on  instruments  executed  outside  the  state,"" 
nor  by  a  state  statute  providing  that  local  improvements  shall  not  be  made  if  a 
majority  of  resident  property  owners  shall  protest."'  It  is  not  one  of  the  privileges  of 
a  citizen  of  the  United  States  to  bring  an  action  in  any  state  against  any  person 
upon  whom  service  can  be  made  thereiu,  regardless  of  their  or  his  residence,  or  of 
the  nature  of  the  cause  of  action,  or  where  it  arose."^  The  legislature  of  a  state  has 
power  to  prohibit  nonresidents  from  hunting  or  fishing  within  its  territory,  license  so 
to  do  not  being  one  of  the  privileges  or  immunities  of  citizens,"'  and  the  right  to 
organize  trade  unions,  though  a  fundamental  right  of  a  citizen  of  all  free  govern- 
ments, is  not  a  right,  privilege  or  immunity  granted  or  secured  to  citizens  of  the 
United  States  by  its  constitution  or  laws,  but  is  left  solely  to  the  protection  of  the 
states."' 

§  12.  Grants  of  special  privileges  and  immunities;  class  legislation.^" — Wheth- 
er or  not  classifications  of  municipalities  are  reasonable  or  unjust  and  arbitrary  fre- 
quently arises  with  reference  to  whether  statutes  infringe  the  provision  against  local 
or  special  laws.  This  question  wiU  be  fully  treated  in  the  topic  Statutes  q.  v.  Eef- 
erence  is  made  below  to  some  of  the  cases  bearing  on  this  question.'^ 

It  is  not  the  purpose  of  the  fourteenth  amendment  to  prevent  the  states  from 
classifying  the  subjects  of  legislation  and  making  different  regulations  as  to  the 
property  of  different  individuals  differently  situated.  The  provision  is  satisfied  if 
all  persons  similarly  situated  are  treated  alike  in  privileges  conferred  or  liabilities 
imposed."^  A  law  which  is  uniform  in  its  operation  is  not  rendered  invalid  merely 
because  of  the  limited  number  of  persons  who  will  be  affected  by  it."'    Special  privi- 


50.  Equity  will  not  Interpose  for  the  pro- 
tection of  political  rights.  Wlnnett  v. 
Adams  [Neb.]  99  N.  W.  681. 

51.  Guenther  v.  American  Steel  Hoop  Co., 
25  Ky.  L.  R.  795,  76  S.  W.  419. 

52.  Johnson  V.  Hunter,  127  P.  219. 

53.  Manley  v.  Mayer  [Kan.]  75  P.  560. 

54.  State  v.  Hammond  Packing  Co.,  110  La. 
180,  34  So.  368. 

55.  Higgins  v.  Graham,  143  Cal.  131,  76  P. 
898. 

56.  Field  V.  Barber  Asphalt  Pav.  Co.,  194 
IT.  S.  618,   24  S.  Ct.  784. 

57.  Collard  v.  Beach,  87  N.  T.  S.  884. 

58.  Brooks  v.  Tripp,  135  N.  C.  169,  47  S.  B. 
401. 

59.  United  States  v.  Moore,  129  P.  630. 

60.  See  1  Curr.  L.  685. 

61.  Statute  operating  on  cities  and  towns 
whose  boundaries  are  not  more  than  one 
mile  apart,  there  being  but  two.  City  of 
Little  Book  V.  North  Little  Rock  [Ark.]  79 
S.  W.  785.  Statute  operative  only  on  coun- 
ties bavins'  more  than  a  certain  population, 
there  being  but  two.  Ex  parte  Loving,  178 
Mo.  194,  77  S.  W.  508.  An  act  operative  on 
only  cities  of  the  first  class,  there  being  but 
one.  City  of  Louisville  v.  Wemhoff,  25  Ky. 
I*  R.  995,  76  S.  W.  876.     A  statute  applying 


only  to  counties  expending  $7,000  for  court 
house  purposes  is  Invalid.  Hetland  v.  Nor- 
man County  Com'rs,  89  Minn.  492,  95  N.  W. 
305.  Cities  of  10,000  which  have  owned  wa- 
terworks, but  have  sold  them,  reserving  the 
right  to  repurchase.  Thomas  v.  City  of  St. 
Cloud,  90  Minn.  477,  97  N.  W.  125.  A  jury 
law  applicable  to  counties  of  200,000  popula- 
tion and  over  is  not  arbitrary.  State  v. 
Ames  [Minn.]  98  N.  W.  190.  A  bill  providing 
that  It  shall  apply  to  all  counties  having  a 
population  of  from  120,000  to  150,000  people 
by  the  last  or  any  succeeding  Federal  census 
Is  not  unconstitutional,  as  class  legislation 
and  partial  laws.  Archibald  v.  Clark  [Tenn.] 
82  S.  W.  310. 

62.  Field  V.  Barber  Asphalt  Pav.  Co.,  194 
U.  S.  618,  24  S.  Ct.  784.  Classiflcation  and 
discrimination  among  citizens,  if  reasonable, 
is  a  recognized  legislative  prerogative.  As 
to  what  are  and  what  are  not  residence  por- 
tions under  the  Brannock  local  option  law. 
City  of  Columbus  v.  Jeffrey,  2  Ohio  N.  P.  (N. 
S.)   85. 

63.  Law  affecting  sales  by  retail  dealers 
of  their  stocks  otherwise  than  in  due  course 
of  ttade.  Walp  v.  Mooar,  76  Conn.  515,  57  A. 
277.  A  statute  authorizing  the  consolidation 
of  gas  companies  generally  is  not  special,  be- 
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leges  are  granted  by  an  act  relieving  certain  registered  law  students  from  the  neces- 
sity of  a  scholastic  examination,"*  but  not  by  a  statute  providing  for  the  purchase  by 
the  city  of  a  private  lighting  plant,""  nor  by  a  statute  authorizing  the  publication  of 
a  compilation  of  the  statutes  of  the  state  and  purchasing  sufficient  copies  thereof 
for  the  use  of  the  state/®  nor  by  a  statute  authorizing  a  particular  cemetery  associa- 
tion to  apply  for  the  condemnation  of  land  belonging  to  another,"''  nor  by  a  law  ex- 
empting a  building  and  loan  association  from  the  operation  of  the  usury  laws."'  The 
Nebraska  irrigation  law,  while  giving  the  appropriator  an  exclusive  right  to  the 
water  so  long  as  he  applies  it  to  a  beneficial  use,  and  thereby  creating  a  monopoly, 
does  not  grant  such  a  privilege  as  to  conflict  with  the  constitution,"^  and  the  home- 
stead association  law  of  Louisiana,  by  which  it  is  provided  that  a  sale  of  a  home- 
stead to  the  association  for  cash  and  a  resale  to  the  original  owner  for  credit 
shall  give  rise  to  a  vendor's  lien,  confers  no  special  or  exclusive  right  or  privilege 
on  such  associations.''"  A  waiver  of  a  forfeiture  of  street  railwa/s  franchise  for 
failure  to  build  is  not  the  granting  of  a  new  right  within  a  provision  against 
granting  privileges.''^ 

An  exception  of  sidewalks  from  a  local  improvement  act  is  not  class  legis- 
lation,^^  nor  is  a  statute  permitting  a  majority  of  the  landowners  along  a  public 
highway  to  initiate  proceedings  to  improve  it;'^  neither  is  a  statute  prescribing 
different  mileage  fees  for  county  officers  of  counties  of  different  classes,^*  nor  a 
statute  repealing  the  charter  of  the  state  agricultural  society,  and  erecting  a 
state  department  of  the  same  name.'"  But  a  proclamation  excluding  cattle  im- 
ported from  all  other  states  for  breeding  and  dairy  purposes  without  a  certificate 
of  nonreaction  to  a  tuberculin  test,  but  allowing  free  importation  for  slaughter 
or  other  purposes,  is  invalid,'"  and  so  is  an  ordinance  declaring  that  particular 
switch  tracks  are  a  nuisance  and  ordering  their  removal.'" 

Licenses,  and  privilege  and  occupation  taxesP — Statutes  providing  for  the 
lieeTising  of  occupations  as  a  means  of  regulation  do  not  confer  arbitrary  power 
on  the  licensing  boards  to  grant  or  refuse  licenses  at  will,  but  require  them  to 
grant  licenses  to  all  who  comply  with  the  reasonable  regulations  imposed.  In 
this  sense,  they  cannot  be  said  to  confer  special  privileges  on  licensees.^'     A 


cause  it  may  be  taken  advantage  of  only  by 
the  companies  of  a  certain  city.  Peopie  v. 
People's  Gaslight  &  Coke  Co.,  205  111.  482, 
68  N.  B.  950.  A  vaccination  statute  is  not 
class  legislation  merely  because  operative 
only  on  school  children.  French  v.  Davidson 
[Cal.)   77  P.  663. 

64.     In  re  Branch  [N.  J.  Law]   57  A.   431. 

es.  Not  conferred  on  owner  of  plant.  Nor- 
wich Gas  &  Elec.  Co.  v.  City  of  Norwich,  76 
Conn.  565,  57  A.  746. 

66.  Not  on  the  publisher.  Marsh  v.  Stone- 
braker  [Neb.]  98  N.  W.  699. 

67.  Starr  Burying  Ground  Ass'n  v.  North 
Lane  Cemetery  Ass'n  [Conn.]  58  A.  467. 

68.  Construing  Eev.  St.  of  Ohio,  §  3836. 
Brooklyn  Bldg.  &  L.  Ass'n  Co.  v.  Desnoyers, 
4  Ohio  C.  C.  (N.  S.)  337.  The  Ohio  statute  (§ 
3836),  declaring  that  dues,  fines,  premiums 
or  other  assessments  imposed  by  building 
and  loan  associations  shall  not  be  deemed 
usury,  although  in  excess  of  the  legal  rate 
of  interest,  is  not  unconstitutional.  Spies  v. 
Southern  Ohio  Loan  &  Trust  Co.,  4  Ohio  C.  C. 
(N.  S.)  103. 

69.  Comp.  St.  1903,  c.  93a,  art.  2,  5  28. 
Farmers'  Irr.  Dist.  v.  Frank  [Neb.]  100  N. 
W.   386. 


70.  American  Homestead  Co.  v.  Karsten- 
dick.  111  La.  884,  35  So.  964. 

71.  Newport  News  &  O.  P.  E.  &  Elec.  Co 
V.  Hampton  Roads  R.  &  Elec.  Co.  [Va.]  4'i 
S.  E.  839. 

72.  Gage  v.  Chicago,  203  111.  26  67  N.  B, 
477. 

73.  Bowlin  v.  Cochran,  161  Ind.  486,  69  N. 
E.  153. 

74.  Henry  v.  Thurston  County,  31  Wash. 
638,  72  P.  488. 

76.  Berman  v.  Minnesota  State  Agricultu- 
ral Soc.   [Minn.]  100  N.  W.  732. 

76.  Pierce  v.  Dillingham,  203  111.  148,  67 
N.  E.   846. 

77.  It  should  be  by  general  ordinance,  ap- 
plying to  all  tracks  similarly  situated.  Peo- 
ple v.  Blockl,   203  111.  363,  67  N.  E.  809. 

78.  See  1  Curr.  L.  584,  n.  87  et  seq. 

79.  Barbers.  State  v.  Briggs  [Or.]  77  P. 
750.  Dentists.  Ex  parte  Whitely  [Cal.]  77 
P.  879.  Exemption  of  persons  engaged  in 
the  practice  at  the  time  of  its  enactment  is 
not  fatal.  Id.  A  statute  providing  for  the 
licensing  of  transient  merchants  applying  to 
residents  and  nonresidents  alike.  Levy  v. 
State,  161  Ind.  251,  68  N.  B.  172.  The  sailors- 
boarding-house  law  of  Oregon  does  not  au- 
thorize   the    board    to    arbitrarily    refuse    to 
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license  tax  law,  though  applicable  only  to  cities  of  a  certain  class,  is  not  for  that 
reason  invalid,  because  persons  engaged  in  the  same  business  in  cities  of  other 
classes  are  not  subject  to  the  tax.'"  An  exception  in  an  act  licensing  peddlers, 
in  favor  of  those  dealing  in  nursery  stock  and  agricultural  products,  is  not  class 
legislation,^^  nor  is  a  statute  licensing  automobiles,  but  excepting  from  its  pro- 
visions those  kept  in  stock  in  course  of  manufacture,  for  sale,  repair,  or  stor- 
age,*" nor  is  an  ordinance  imposing  a  vehicle  tax,  but  exempting  street  cars, 
automobiles  and  the  vehicles  of  nonresidents.*'  A  privilege  tax  discriminating 
between  banks  and  other  money  lenders  is  not  unjust,**  neither  is  an  ordinance 
taxing  oil  dealers,  except  such  as  deal  in  oils  on  which  the  tax  has  been  paid, 
unlawfully  discriminative,*^  but  a  law  requiring  journeymen  plumbers  to  pass 
an  examination  not  required  of  master  plumbers,  and  limited  in  its  operation 
to  cities  of  10,000  and  upward  having  a  system  of  waterworks,  is  arbitrary.** 

Taxation. — A  statute  providing  for  the  assessment  and  taxation  of  fugitive 
traders  coming  into  the  state  after  the  general  assessment  has  been  made,  and 
taxing  them  at  the  same  rate  other  property  pays  for  the  current  year,  is  unob- 
jectionable,*^ but  a  proviso  allowing  a  rebate  to  such  as  remain  until  the  next 
regular  assessment  is  levied  is  invalid.**  An  inheritance  tax  law  exempting 
charitable  institutions  is  valid,  though  construed  to  exempt  only  those  organized 
within  the  state.**  A  provision  in  the  constitution  of  a  state  forfeiting  tracts 
of  land  of  1,000  acres  and  over  for  nonpayment  of  tax,  and  not  applying  to 
tracts  of  smaller  area,  is  invalid.'" 

Regulations  of  business,  trades  and  professions. — ^The  exemption  of  build- 
ing and  loan  and  homestead  associations  from  the  anti-trust  law  does  not  render 
it  invalid,  there  being  an  essential  difference  between  these  associations  and 
other  corporations,"^  but  an  exception  in  favor  of  combinations  to  raise  wages 
grafted  by  way  of  amendment  on  the  act  is  invalid.'"  A  statute  imposing  other 
and  more  onerous  regulations  on  unincorporated  building  and  loan  associations 
than  upon  incorporated  ones  is  not  objectionable."'  Eegulations  restrictive  of 
the  practice  of  dentistry"*  and  medicine  are  valid.""  A  statute  attempting  to  re- 
strict runners  for  wholesale  houses  to  taking  orders  from  merchants  only  is  in- 
valid,"'  and  the  anti-trading  stamp  law  of  Vermont  is  an  unlawful  interference 
with  the  rights  of  citizens."'  A  statute  prohibiting  the  sale  of  bottles  and  other 
empty  packages  without  consent  of  the  owner  is  special  legislation,"*  though  a 


license  any  applicant,  hence  Is  not  class  leg- 
islation, nor  does  it  tend  to  create  a  monop- 
oly. White  V.  Mears  [Or.]  74  P.  931;  White 
V.  Holman  [Or.]  74  P.  933. 

80.  liivery  stable  keepers.  Ex  parte  Jack- 
son [Cal.]   77  P.  457. 

81.  In  re  Abel  [Idaho]  77  P.  621;  People 
V.  De  Blaay  [Mich.]  100  N.  W.  598;  In  re 
Watson  [S.  D.]  97  N.  W.  463. 

Contrai  State  v.  Whitcom  [Wis.]  99  N.  W. 
468. 

83.  People  V.  MacWilliams,  91  App.  Div. 
176,  86  N.  T.  S.  357. 

83.  Kersey  V.  Terre  Haute,  161  Ind.  471, 
68  N.  E.  1027.  , 

84.  Cowart  v.  City  Council  of  Greenville 
[S.  C]  45  S.  B.  122. 

85.  Standard  Oil  Co.  v.  Spartanburg,  66  S. 
C.  37,  44  S.  E.  377. 

86.  State  v.  Justus,  90  Minn.  474,  97  N.  W. 
124. 

87.  88.  Nathan  v.  Spokane  County  [Wash.] 
Til  P.  521. 


89.  Humphreys  v.  State  [Ohio]  70  N.  E. 
957. 

90.  King  V.  Hatfield,  130  F.  564. 

91.  93.  People  V.  Butler  St.  Foundry  & 
Iron  Co.,  201  111.  236,  66  N.  B.  349. 

93.  Brady  v.  Mattern  [Iowa]  100  N.  W. 
358. 

94.  Gothard  v.  People  [Colo.]  74  P.  890;  Ex 
parte  Whltely  [Cal.]  77  P.  879. 

95.  The  California  medical  practitioner's 
law,  providing  for  qualifications  equal  to 
those  required  in  a  certain  school,  does  not 
discriminate  in  favor  of  that  school.  Ex 
parte  Gerino  [Cal.]  77  P.  166.  And  no  un- 
lawful privilege  or  immunity  is  granted  by 
a  statute  granting  to  medical  societies  the 
power  to  appoint  the  members  of  the  State 
Board  of  Medical  Examiners.     Id. 

96.  In  re  Abel  [Idaho]   77  P.  621. 

»7.  State  v.  Dodge  [Vt.]  56  A.  983.  Cf. 
Young  V.  Com.,  101  Va.  853,  46  S.  E.   327. 

08.  Const,  art.  4,  §  22.  Horwioh  v.  Walk- 
er-Gordon Laboratory  Co.,  205  111.  497,  68  N 
E.  938. 
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statute  prohibiting  the  filling  of  such  bottles  is  upheld  in  Massachusetts."  A 
statute^  invalidating  as  to  creditors,  sales  of  stocks  of  goods  otherwise  than  in 
due  course  of  trade  unless  made  in  conformity  with  specified  regulations,  is 
within  the  police  power,  and  is  not  objectionable  as  class  legislation.^ 

Railroad  companies  are  endowed  with  such  powers  and  their  business  is  of 
such  nature  that  the  placing  of  them  in  a  cla,ss  by  themselves  is  not  arbitrary.'' 
A  statute  requiring  a  separation  of  the  races  in  street  railway  cars  is  valid.' 

Insurance. — There  is  such  a  difference  between  insurance  and  other  kinds 
of  business  that  a  classification  separating  them  is  justifiable,*  and  a  classifica- 
tion separating  the  mutuals  from  the  stock  companies  is  not  arbitrary."  Spe^ 
cial  privileges  are  not  granted  to  fraternal  insurance  associations  previously 
formed  by  a  statute  requiring  those  subsequently  formed  to  adopt  certain  assess- 
ment rates."  Statutes  prohibitiag  combinations  between  fire  insurance  compa- 
nies doing  business  in  the  state  is  not  violative  of  the  state  constitution,^  and  a 
law  providing  for  reciprocal  exactions  from  foreign  insurance  companies  organ- 
ized in  states,  the  laws  of  which  discriminate  against  foreign  companies,  is  not 
founded  on  an  arbitrary  or  unreasonable  classification.' 

Liquor  Traffic. — The  local  option  liquor  law  is  not  class  legislation  in  that 
it  discriminates  in  favor  of  those  who  favor  prohibition  of  the  traffic,^  and  the 
"four  mile"  liquor  law  of  Tennessee  is  not  invalid  because  it  exempts  sales  by 
manufacturers  at  wholesale.^"  No  special  privilege  is  granted  by  a  law  providing 
that,  on  remonstrance  of  a  majority  of  the  voters  of  a  township,  a  liquor  license 
shall  be  refused,  though  such  remonstrances  are  authorized  to  be  signed  by  an 
attorney  empowered  to  act  for  his  principals  in  all  cases.*^  An  ordinance  im- 
posing a  tax  on  the  maintenance  of  a  depot  for  the  distribution  of  liquors  in  the 
city,  and  not  on  brewers  manufacturing  there,  is  not  discriminative,^'  and  an 
ordinance  imposing  a  license  fee  on  wholesale  liquor  dealers  who  were  required 
to  pay  none  before,  and  imposing  no  further  license  on  dramshop  keepers,  though 
they  might  also  sell  at  wholesale,  is  not  invalid.^' 

Relations  of  master  and  servant. — Laws  limiting  the  hours  of  labor  in  cer- 
tain unhealthy  employments,^*  regulating  payment  of  wages  and  preventing  blaek- 


09.  Commonwealth  v.  Anselvloh  [Mass.]  71 
N.  E.  790. 

1.  Walp  V.  Mooar,  76  Conn.  515,  57  A.  277; 
John  P.  Squire  &  Co.  v.  Telller  [Mass.]  69  N. 
B.  312.  , 

Contrat  Block  v.  Schwartz  [Utah]  76  P. 
22;  Miller  v.  Crawford  [Ohio]  71  N.  B.  631. 

2.  Statute  abrogating  rule  of  fellow-serv- 
ant, In  part.  Froelioh  v.  Toledo,  etc.,  R.  Co., 
24  Ohio  CIrc.  R.  359.  Special  tax  law  for 
railroads.  Com.  v.  Union  Refrigerator  Trans- 
it Co.  [Ky.]  80  S.  "W.  490. 

3.  State  V.  Pearson,  110  La.  387,  S4  So. 
575. 

4.  Statute  punishing  refusal  In  bad  faith 
to  pay  loss  by  Imposing  penalty  In  form  of 
attorney's  fee  [Acts  1901,  p.  248,  c.  141,  §§  1, 
2].  Continental  Fire  Ins.  Co.  v.  Whitaker 
[Tenn.]  79  S.  W.  119,  citing  many  cases. 
Tillis  V.  Liverpool  &  L.  &  G.  Ins.  Co.  [Pla.] 
36  So.  171;  Farmers'  &  Merchants'  Ins.  Co.  v. 
Dobney,  189  U.  S.  301,  23  S.  Ct.  565;  Hart- 
ford Fire  Ins.  Co.  v.  Redding  [Fla.]  37  So. 
62.  Statute  requiring  them  to  pay  losses  in 
full  to  the  amount  of  the  policy  and  invali- 
dating agreements  to  the  contrary.  Aetna 
Ins.  Co.  V.  Brigham  [Ga.]  48  S.  B.  348. 

5.  Continental  Fire  Ins.  Co.  v.  Whitaker 
[Tenn.]  79  S.  W.  119.    A  law  exempting  from 


execution  funds  due  on  mutual  benefit  cer- 
tificates and  not  on  other  life  insurance  pol- 
icies is  not  unreasonable.  Supreme  Lodge 
United  Benev.  Ass'n  v.  Johnson  [Tex.  Civ. 
App.]  77  S.  W.  661;  Id.  [Tex.]  81  S.  W.  18. 
A  statute  providing  that  no  misrepresenta- 
tion shall  avoid  an  insurance  policy  unless 
made  with  intent  to  deceive  or  effective  to 
increase  the  risk  Is  not  class  legislation, 
though  It  applies  only  to  fire  insurance  com- 
panies not  operating  on  the  mutual  or  as- 
sessment plan.  Continental  Fire  Ins.  Co.  v. 
Whitaker    [Tenn.]    79   S.  W.    119. 

6.  State  v.  Fraternal  Knights  &  Ladles 
[Wash.]  77  P.  500. 

7.  Iowa  Code,  §§  1754,  1755.  Greenwich 
Ins.  Co.  V.  Carroll,  125  F.  121.  S.  D.  Sess. 
Laws  1903,  p.  183,  c.  158.  Hartford  Fire  Ins. 
Co.  V.  Perkins,  125  P.  602. 

8.  State  V.  Insurance  Co.  [Neb.]  99  N  W. 
36. 

9.  Sweeney  v.  Webb  [Tex.  Civ.  App.]  76 
S.  W.  766. 

10.  Webster  v.  State  [Tenn.]  82  S.  W.  179. 

11.  Hoop  V.  Aflaeck  [Ind.]  70  N.  E.  978. 

12.  Duluth  Brewing  &  Malting  Co.  v.  Su- 
perior [C.  C.  A.]    123  F.  353. 

13.  Strauss  v.  Galesburg,  203  111  234  67 
N.  B.  836. 
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listing,  are  npheld/"  but  the  Alabama  statute  imposing  a  penalty  on  both  the 
employer  and  employe  entering  into  a  contract  of  employment,  where  the  employe 
has  broken  a  similar  contract  with  another,  is  invalid,  it  being  limited  in  its  ap- 
plication to  laborers  and  renters.^' 

Criminal  laws  and  procedure. — ^As  respects  grazing  on  the  public  domain, 
sheep  and  goats  are  naturally  in  a  class  by  themselves  and  a  law  or  regulation 
limiting  the  right  of  pasturing  them  on  forest  reservations  is  not  an  unjust  or 
illegal  discrimination  against  their  owners.^'  A  statute  prohibiting  the  keeping 
open  of  butcher  shops  on  Sunday  while  permitting  confectionery  and  tobacco  to 
be  sold  in  an  orderly  manner  on  that  day  is  not  class  legislation.^'  A  statute 
prohibiting  the  use  of  the  national  flag  for  advertising  merchandise,  but  except- 
ing certain  uses,^*  and  a  law  defining  adulterated  vinegar  and  punishing  its  sale, 
but  excepting  from  its  provisions  farmers  making  vinegar  from  apples  raised  on 
their  own  farms,  are  invalid  as  unlawfully  discriminative."  The  juvenile  court 
act  of  Pennsylvania,  separating  citizens  over  16  years  of  age  and  those  under 
that  age  who  are  confined  in  institutions  from  those  under  tiiat  age  not  so  con- 
fined, makes  an  arbitrary  classification.^^ 

CivU  remedies  and  proceedings. — Suit  for  divorce,  being  a  proceeding  sui 
generis,  is  a  legitimate  subject  for  legislative  classification,^^  and  a  statute  chan- 
ging the  common-law  rule  appHeable,  where  a  tenant  holds  over,  though  only 
applicable  to  urban  real  estate,  is  not  founded  on  an  arbitrary  classification.^' 
Statutory  regulations  of  the  right  to  a  review  upon  appeal  or  otherwise,  as  re- 
gards costs  and  security  for  costs,  cannot  be  condemned  as  class  legislation 
merely  because  it  is  more  burdensome  for  some  persons  than  for  others  to  com- 
ply therewith."*  A  statute  imposing  attorney's  fees  and  expenses  as  costs  on  de- 
fendants in  mechanic's  lien  cases,  treating  all  such  defendants  alike,  is  not  class 
legislation,""*  though  the  contrary  has  been  held  in  Kansas  and  Colorado,"*  and 
a  statute  authorizing  an  allowance  for  counsel  fees  to  successful  complainants 
in  chancery  cases  is  not  invalid  as  a  local  or  special  law  granting  an  exclusive 
benefit  to  an  iadividual."' 

§  13.  Laws  impairing  the  ohligations  of  contracts.^' — The  law  in  force  at 
the  time  a  contract  is  made  becomes  a  part  of  it  and  cannot  be  changed  to  the 
detriment  of  either  of  the  contracting  parties  by  subsequent  legislation,"'  but 


14.  A  statute  Umltlng  the  hours  of  labor 
of  workers  In  mines,  smelters  and  ore  reduc- 
tion works  Is  unobjectionable.  In  re  Boyee 
[Nev.]  75  P.  1.  A  law  prohibiting  the  em- 
ployment of  miners  more  than  8  hours  a  day 
Is  not  class  legislation,  the  health  and  safety 
of  such  employes  being  promoted  thereby 
[Laws  1901,  p.  211].  State  v.  Cantwell  [Mo.] 
78  S.  W.  569. 

15.  Commonwealth  v.  Relnecke  Coal  Mln. 
Co.,  25  Ky.  L.  R.  2027,  79  S.  W.  287. 

16.  Act  Moh.  1,  1901.  Peonage  Cases,  123 
F.  671. 

17.  Dastervlgnes  v.  U.  S.  [C.  C.  A.]  122  F. 
30. 

18.  State  V.  Justus  [Minn.]  98  N.  W.  325. 

19.  People  V.  Van  De  Carr,  91  App.  Dlv.  20, 
86  N.  Y.  S.  644. 

20.  People  V.  Windholz,  92  App.  Dlv.  569, 
86  N.  T.  S.  1015. 

21.  Mansfield's  Case,  22  Pa.  Super.  Ct.  224. 

22.  Deyoe  v.  Superior  Court  of  Mendocino 
County,  140  Cal.  476,  74  P.  28. 

33.  Stees  v.  Bergmeier  [Minn.]  98  N.  W. 
«48. 


24.  Harrlgan  v.  Gilchrist  [Wis.]  99  N.  W. 
909. 

25.  Thompson  v.  Wise  Boy  Mill.  &  Mln. 
Co.  [Idaho]  74  P.  958,  citing  many  cases. 

26.  Atkinson  v.  Woodmansee  [Kan.]  74  P. 
640;  Davidson  v.  Jennings,  27  Colo.  187,  60  P. 
354,  83  Am.  St.  Hep.  49,  48  L.  R.  A.  340. 

27.  McMullen  v.  Doughty  [N.  J.  Bq.]  56 
A.  284. 

28.  Statutes  limiting  hours  of  labor.  Peo- 
ple V.  Orange  County  Road  Construction  Co. 
[N.  T.]  65  L.  R.  A.  33,  note.  See  1  Curr.  L. 
586. 

89.  Fisher  v.  Betts  [N.  D.]  96  N.  W.  132; 
May  V.  Cass  County  [N.  D.]  96  N.  "W.  292. 
Where  a  mortgage  has  already  been  renewed 
under  the  existing  law  by  extending  the 
note  which  it  secures,  no  subsequent  enact- 
ment prescribing  a  different  manner  of  re- 
newal can  invalidate  the  renewal  already 
accomplished.  Wilson  v.  Pickering,  28 
Mont.   435,  72  P.  821. 

NOTK.  Impairment  of  obligation.  Gen- 
eral rules!  First  and  most  primary  among 
these  is  that  an  act  which  in  any  degree, 
no  matter  how  slightly,  modifies  the  obliga- 
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the  section  cannot  be  invoked  against  a  mere  change  of  decision  with  regard  to 
a  statute  enacted  prior  to  the  making  of  the  contract  in  question,'"  and  the 
fact  that  a  valid  public  statute  has  the  incidental  effect  to  abrogate  a  contract 
between  two  individuals  cannot  invalidate  it.'^  Decisions  merely  construing 
contracts  do  not  impair  their  obligation,'^  and  a  statute  binding  the  parties  to 
a  contract  previously  attempted  to  be  made,  but  which  was  invalid  for  defective 
execution,  is  not  objectionable.''  Statutes  requiring  instruments  to  be  recorded 
and  invalidating  them  in  favor  of  instruments  subsequently  executed  and  prop- 
erly recorded,  in  ease  they  are  not  so  recorded,  are  not  unconstitutional  with 
respect  to  pre-existing  instruments.'*  A  statute  providing  that  before  any 
amendment  to,  or  alteration  in,  the  constitution  or  by-laws  of  a  fraternal  bene- 
ficiary association  shall  be  of  force,  it  shall  be  filed  in  the  office  of  the  auditor 
of  public  accounts,  is  not  invalid  as  applied  to  benefit  certificates  issued  before 
its  passage.'^  The  obligation  of  a  contract  is  not  impaired  by  a  statute  pr6vid- 
ing  that  laborers  in  mines  be  paid  on  certain  dates,"  and  giving  laborers  in 
manufacturing  establishments  a  lien  superior  to  that  of  mortgagees."  A  stat- 
ute providing  proceedings  to  compel  banks  to  pay  lost  certificates  of  deposit  and 
avoiding  them  in  the  hands  of  all  holders  is  invalid.'* 

What  is  a  contract.^^ — The  provisions  of  special  charters  under  which  cor- 
porations are  organized  are  generally  regarded  as  contractual,*"  though  the  rule 
is  otherwise  as  to  provisions  of  a  general  incorporation  law,  in  which  power  to 
alter  or  amend  is  reserved,*^  and  a  state  statute  authorizing  the  change  by  an 


tlon  of  the  contract  by  attempting  to  relieve 
the  one  party  from  any  duty  by  the  contract 
assumed,  is  repugnant  to  the  constitutional 
prohibition.  This  rule  only  applies  to  "leg- 
islation which  affects  the  contract  directly 
and  not  incidentally,  or  only  by  conse- 
quence." Von  Hoffman  v.  Qulnoy,  4  Wall. 
[U.  S.]  553.  Another  general  rule  early  es- 
tablished Is  that  over  mere  remedial  pro- 
cedure the  power  of  the  legislature  is  abso- 
lute; that  laws  regulating  it  involve  so 
much  the  consideration  of  public  conveni- 
ence and  welfare  that  individuals  cannot 
be  conceded  vested  rights  therein.  Comell 
V.  Hlchens,  11  Wis.  368.  See  Oshkosh  W. 
W.  Co.  V.  Oshkosh,  109  Wis.  208,  85  N.  W. 
376,  95  Am.  St.  Rep.  870.  [This  case  contains 
a  fine  collection  and  discussion  of  the  vari- 
ous cases  on  the  second  rule   stated  above.] 

30.  National  Mut.  Bldg.  &  L.  Ass'n  v. 
Brahan,  193  U.  S.  635,  24  S.  Ct.  532,  citing 
Lehigh  Water  Co.  v.  Easton,  121  U.  S.  388, 
7  S.  Ct.  916;  New  Orleans  Waterworks  Co. 
V.  Louisiana  Sugar  Refining  Co.,  125  U.  S. 
18  8  S.  Ct.  741;  Central  Land  Co.  v.  Laldley, 
159  IT.  S.  103,  16  S.  Ct.  80.  See,  also.  Tucker 
V.  State  [Ind.]  71  N.  E.  140;  Price  v.  Toledo, 
4  Ohio  C.  C.  (N.  S.)  57.  Previous  decisions 
of  the  state  court  are  a  part  of  the  con- 
tract of  purchase  of  bonds  Issued  under 
statutory  authority,  the  subsequent  over- 
ruling of  which  cannot  be  permitted.  Graves 
V.  Moore  County  Com'rs,  135  N.  C.  49,  47  S. 
E.    134. 

31.  Act  authorizing  building  of  dam 
which  Individuals  had  agreed  not  to  build. 
Manigault  v.  Ward,  123  F.  707.. 

32.  Shepherd's  Point  Land  Co.  v.  Atlantic 
Hotel,   134  N.   C.  397,  46  S.   E.  748. 

33.  But  statute  cannot  operate  to  deprive 
third  persons  of  vested  rights.  Steger  v. 
Traveling  Men's  Bldg.  &  Loan  Ass'n,  208 
111.   236,  70  N.  B.  236. 


34.  Knights  of  Macoabeea  of  the  World 
V.  Nitsch  [Neb.]  95  N.  W.  626,  citing  Jackson 
V.  Lamphire,  3  Pet.  [U.  S.]  280;  Vance  v. 
Vance,  108  U.  S.  514,  2  S.  Ct.  864;  Weil  v. 
State,  46  Ohio  St.  450;  Bird  v.  Keller,  77 
Me.  270;  Stafford  v.  Lick,  7  Cal.  479;  Varlck 
V.   Briggs,   6  Paige  [N.  T.]   323. 

35.  Knights  of  Maccabees  of  the  World  v. 
Nitsch   [Neb.]    95  N.  W.  626. 

36.  Commonwealth  v.  Reinecke  Coal  Min. 
Co.,  25  Ky.  L.  R.  2027,  79  S.  W.  287. 

37.  Graham  v.  Magann,  Fawke  Lumber 
Co.    [Ky.]    80   S.  W.    799. 

38.  In  re  Cook,  86  App.  Div.  586,  S3  N.  T. 
S.    1009. 

39.  See  1  Curr.  L.  586. 

40.  The  acceptance  of  a  special  charter  by 
an  educational  Institution,  exempting  Its 
property  from  taxation,  constitutes  a  con- 
tract. State  v.  Westminister  College  Trus- 
tees, 175  Mo.  52,  74  S.  W.  990.  An  exemp- 
tion from  taxation  for  a  term  of  years  con- 
tained in  the  charter  of  a  railroad  com- 
pany constitutes  a  contract.  Bancroft  v. 
Wicomico  County  Com'rs,  121  F.  874.  A 
water  company  incorporating  under  a  special 
act  fixing  the  maximum  charge  It  may  make 
cannot  escape  the  burden  of  its  charter 
by  renouncing  the  benefits  it  confers  and 
accepting  a  subsequent  general  incorpora- 
tion act.  White  Haven  Borough  v.  White 
Haven  Water   Co.    [Pa.]    58   A.    159. 

41.  A  provision  in  the  general  railroad 
law  of  a  state  authorizing  the  incorporation 
of  purchasers  of  a  road  on  foreclosure  sale 
does  not  constitute  a  contract  with  the  bond- 
holders. Grand  Rapids  &  I.  R.  Co.  v.  Os- 
born,  193  TJ.  S.  17,  24  S.  Ct.  310.  A  pro- 
vision in  the  general  tax  law  of  a  state 
that  railroads  building  under  certain  condi- 
tions shall  be  exempt  from  taxation  for  a 
term  of  years  does  not  constitute  a  contract 
with    roads     coming    under     its    provisions. 
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assessment  insurance  organization  to  the  regular  premium  plan  impairs  the  ob- 
ligation of  no  contract,  the  policy  holder  having  no  contract  right  in  the  par- 
ticular plan.*"  The  rights  granted  to  municipalities  by  their  charters  or  the 
general  law  are  not  contractual,*'  but  an  irrigation  district  organized  under  a 
law  making  all  the  property  in  the  district  liable  for  its  indebtedness  confers  on 
the  residents  an  interest  that  is  violated  by  a  statute  authorizing  the  directors 
without  consent  of  the  taxpayers  to  pledge  its  property  for  the  payment  of  its 
bonds,  thus  subjecting  them  to  the  possibility  of  losing  it.**  The  rule  that  con- 
tract rights  acquired  under  an  interpretation  of  the  law  made  by  the  supreme 
court  are  not  divested  by  a  subsequent  contrary  decision  does  not  apply  to  this 
claims  of  public  officers  to  fees  or  salaries  established  by  law,  as  such  officers 
have  no  vested  interest  in  the  offices  and  their  right  to  such  fees  and  salaries  is 
not  founded  on  contract.*"  The  right  of  the  board  of  control  of  a  state  insti- 
tution to  sue  and  be  sued  is  not  a  part  of  a  contract  made  by  it,  and  the  statu- 
tory taking  away  of  the  corporate  powers  of  the  board  affects  the  remedy  merely 
and  does  not  violate  the  obligation  of  the  contract.*'  The  rights  of  a  school 
teacher  who  has  accepted  the  provisions  of  a  statute  providing  for  retirement 
on  pay  after  a  certain  length  of  service  axe  founded  on  contract  and  cannot  be 
violated  by  subsequent  legislation,*'  but  though  a  statute  providing  pensions 
for  policemen  scales  down  their  salaries  and  puts  the  sum  thus  withheld  into 
a  fund  for  that  purpose,  a  policeman  does  not  acquire  contractual  rights  to  the 
pension  which  cannot  be  infringed  by  subsequent  legislation.**  An  authoriza- 
tion to  buUd  tracks  on  a  street,  on  condition  of  maintaining  paving  between 


Wisconsin  &  M.  R.  Co.  v.  Powers,  191  U.  S. 
379,  24  S.  Ct.  107.  A  provision  in  a  general 
statute  authorizing  the  incorporation  of 
■water  companies,  that  boards  of  supervisors 
might  fix  rates  but  not  reduce  them  below 
a  certain  rate  does  not  amount  to  a  con- 
tract so  that  the  legislature  may  not  sub- 
sequently authorize  the  fixing  of  a  lower 
rate.  Stanislaus  County  v.  San  Joaquin  & 
K.  River  Canal  &  Irrigation  Co.,  192  U.  S. 
201,  24  S.  Ct.  241. 

48.  Wright  v.  Minnesota  Mut.  L.  Ins.  Co., 
193   TJ.  S.   657,   24   S.  Ct.    549. 

43.  A  statute  authorizing  townships  to 
adopt  a  township  road  system  and  relieving 
them  of  contribution  to  the  county  road 
tax  on  their  adoption  thereof  does  not  con- 
stitute a  contract  and  a  subsequent  local 
act  establishing  a  county  road  system  for  the 
county  is  not  invalid  as  an  impairment. 
Board  of  Sup'rs  of  Saginaw  County  v.  Hu- 
binger  [Mich.]  100  N.  W.  261.  A  statute 
providing  for  the  annexation  of  certain  ter- 
ritory to  a  city  and  limiting  the  rate  of 
taxation  In  such  territory  to  the  rate  as- 
sessed by  the  county  is  not  a  contract  which 
the  city  is  interested  in,  and  a  subsequent 
statute  construing  the  prior  one  cannot 
be  considered  as  an  impairment.  Joesting 
v.  Baltimore,  97  Md.  589,  55  A.  456.  A  stat- 
ute abolishing  school  districts  and  transfer- 
ring their  property  to  the  towns  in  which 
they  are  situated  is  not  objectionable  as  vio- 
lating the  obligation  of  contracts,  the  un- 
dertaking of  towns  and  school  districts  to 
provide  for  the  education  of  children  not 
arising  out  of  contract,  but  as  a  duty  re- 
quired of  them  by  law.  In  re  School  Com- 
mittee of  North  Smithfleld  [R.  I.]   58  A.   628. 

44.  Merchants'  Nat.  Bank  v.  Escondldo  Irr. 
Dist.  [Cal.]  77  P.  937. 

45.  Tucker  v.  State   [Ind.]   71  N.  E.  140. 


46.  Wheeler  v.  Board  of  Control  of  State 
Public  School  [Mich.]   100  N.  W.  394. 

47.  Ball  V.  Board  of  Trustees  of  Teachers' 
Retirement  Fund  [N.  J.  Law]  58  A.  111. 

48.  State  v.  Board  of  Trustees  of  Police- 
men's Pension  Fund  [Wis.]  98  N.  W.  954. 
See  1  Curr.  L.  587,  n.  34. 

note:.  Impatnnent  of  immature  pension 
or  bounty  riglits  is  not  Invalidi  The  re- 
lator's husband  was  a  member  of  the  police 
force.  By  statute,  a  portion  of  his  salary 
was  withheld  so  as  to  be  used  for  a  pension 
fund  for  his  widow,  if  he  died  while  serv- 
ing the  city.  A  statute  subsequently  de- 
stroyed this  pension  right.  The  relator's 
husband  having  since  died,  she  attacks  the 
statute  and  seeks  to  force  the  enrollment 
of  her  name  on  the  pension  list.  Held,  there 
was  no  vested  right  In  relator,  and  the  leg- 
islature impaired  no  contractual  right  of 
relator  In  withdrawing  the  right  to  the 
pension.  State  v.  Board  of  Trustees  of  Po- 
licemen's Pension  Fund  [Wis.]  98  N.  W. 
954.  An  office  Is  a  creature  of  law  and  not 
a  contract.  Butler  v.  Pennsylvania,  10  How. 
[U.  S.]  402.  The  legislature  may  increase  or 
decrease  the  salary  attached  thereto  or  al- 
together destroy  It  without  disturbing  any 
contract  right.  Commonwealth  v.  Bacon, 
6  Serg.  &  R.  [Pa.]  320.  Pension  rights  have 
been  regarded  by  the  courts  In  the  same 
light.  Pennle  v.  Reis,  132  U.  S.  464.  Salary 
already  earned  has  been  held  to  give  a  quasi- 
contractual  right  that  the  legislature  could 
not  destroy.  Flsk  v.  Jefferson  Police  Jury, 
116  U.  S.  131,  and  conceivably,  under  the 
facts  of  the  principal  case,  there  should 
be  a  remedy  on  that  theory.  The  courts 
seem  to  deny  recovery  as  a  matter  of  policy. 
See  I  Columbia  Law  Rev.  55. — IV  Columbia 
Law  Rev.   510. 


768 


CONSTITUTIONAL  LAW  §  13. 


3  Cur.  Law. 


tracks  with  a  certain  material,  does  not  preclude  the  city  from  subsequently 
paving  with  a  different  material  and  assessing  its  proportion  of  the  cost  against 
the  street  railway  company,**  and  a  liquor  license  confers  no  contract  rights  and 
may  be  revoked  at  any  time  by  the  authority  granting  it,  so  far  a£  any  inhibi- 
tion in  the  Federal  constitution  is  concerned.^" 

State  or  municipal  contracts.^^ — The  valid  contract  of  a  municipal  cor- 
poration is  just  as  sacred  from  legislative  interference  or  destruction  as  one  be- 
tween individual  citizens,""  and  where  a  municipality  has  entered  into  a  con- 
tract which  it  has  power  to  make,  no  subsequent  act  of  the  legislature  vpith- 
drawing  the  subject  from  its  control  can  relieve  it  of  its  liability  on  the  con- 
tract;"' but  ultra  vires  contracts  are  not  protected,"*  and  the  inhibition  does 
not  apply  to  contracts  made  by  parties  dealing  with  a  department  of  the  gov- 
ernment, concerning  the  future  exercise  of  powers  conferred  for  public  pur- 
poses by  legislative  acts,  where  the  subject-matter  of  the  contract  is  one  which 
afEects  the  safety  and  welfare  of  the  public.""  A  contract  between  a  municipal- 
ity and  a  water  company  for  a  supply  of  water  is  made  subject  to  a  reserved 
power  in  the  constitution  to  regulate  the  charges  for  public  service,  and  such  a 
regulation,  though  operative  on  contracts  previously  made,  is  not  violative  of 
the  obligation  of  the  contract."" 

Corporate  charters  and  franchises." — ^AU  reasonable  regulations  of  corpora- 
tions are  upheld  where  there  is  a  provision,  general  or  special,  reserving  to  the 
legislature  the  right  to  alter,  amend  or  repeal  charters  or  the  general  incorpora- 
tion law,"*  and  additional  powers  conferred  upon  a  corporation  subsequent  to 


49.  Blnninger  v.  New  York,  177  N.  T.  199, 

69  N.  B.  390. 

50.  Wallace  v.  Reno  [Nev.]  73  P.  B28,  cit- 
ing   many    cases. 

51.  See  1  Curr.  L.   B87. 

02.  Shinn  v.  Cunningham,  120  Iowa,  383, 
94  N.  W.  941;  May  v.  Cass  County  [N.  D.] 
96  N.  W.  292.  A  statute  organizing  a  police 
board  and  empowering  them  to  appoint  a 
janitor  Is  Inoperative  In  so  far  as  It  impairs 
a  valid  contract  of  a  janitor  previously  em- 
ployed by  the  city.  Wiggin  v.  Manchester 
[N.  H.]  58  A.  522.  A  constitutional  amend- 
ment destroying  and  abolishing  certain 
townships  which  have  issued  bonds  Is  Invalid 
in  so  far  as  It  operates  to  defeat  payment 
of  the  bonds.  Ex  parte  Folsom,  131  F.  496. 
A  joint  resolution  directing  the  state  treas- 
urer to  write  off  the  books  certain  past 
due  bonds  and  no  longer  carry  them  as 
debts  of  the  state  refers  to  a  mere  matter 
of  bookkeeping,  affects  no  owner  of  such 
bonds,  and  does  not  Impair  the  obligation  of 
the  contract.  Smith  v.  Jennings  [S.  C]  45 
S.  E.  821.  Rights  which  have  become  vested 
under  a  contract  resting  for  Its  validity  upon 
a  statute  cannot  be  Impaired  or  annulled  by 
a  repeal  of  such  statute.  May  v.  Cass  Coun- 
ty [N.  D.]  96  N.  W.  292. 

53.  City  of  Ludlow  v.  Peck -Williamson 
Heating  &  Ventilating  Co.,  25  Ky.  D.  R.  831, 
76    S.    W.    377. 

64.  Contract  by  city  for  water  running 
forever.  Westminister  Water  Co.  v.  West- 
minister   [Md.]    56   A.    990. 

55.  Agreement  not  to  issue  more  bonds 
until  those  already  Issued  are  paid  Is  void. 
Board  of  Education  of  City  ot  Leavenworth 
V.  Phillips,  67  Kan.  549,  73  P.  97. 

56.  City  of  Tampa  v.  Tampa  Waterworks 
Co.   [Pla.]    34   So.   631. 


57.  See  1  Curr.  L.  587. 

58.  Grand  Rapids  &  I.  R.  Co.  v.  Osborn, 
193  U.  S.  17,  24  S.  Ct.  310;  Wisconsin  &  M.  R. 
Co.  V.  Powers,  191  U.  S.  379,  24  S.  Ct  107; 
Stanislaus  County  v.  San  Joaquin  &  K.  River 
Canal  &  Irrlg.  Co.,  192  TJ.  S.  201,  24  S.  Ct. 
241.  Adoption  or  acceptance  of  amendment 
to  charter  embodying  such  provision  brings 
a  corporation  under  the  power.  Yates  v. 
People,  207  111.  316,  69  N.  E.  775.  A  statute 
providing  for  annual  reports  and  payment  of 
fees  by  corporations  on  pain  of  forfeiture  of 
franchise  Is  not  Invalid  as  to  those  pre- 
viously organized  under  a  statute  reserving 
to  the  legislature  the  power  of  amendment 
and  regulation.  People  v.  Rose,  207  111.  352, 
69  N.  E.  762.  Where  power  is  reserved  In 
the  charter  of  a  street  railway  company  to 
alter,  amend,  or  repeal  It  at  will,  a  statute 
requiring  it  to  extend  Its  road  along  cer- 
tain streets  does  hot  impair  the  obligation 
of  a  contract.  Metropolitan  R.  Co.  v.  Mac- 
farland,  20  App.  D.  C.  421.  Public  fran- 
chises and  charters  are  granted  subject  to 
the  provisions  of  the  constitutions  under 
which  they  are  granted,  and  regulations 
within  the  scope  of  such  provisions  are  not 
violative  of  the  obligation  of  contracts. 
Water  companies.  City  of  Tampa  v.  Tampa 
Waterworks  Co.  [Fla.]  34  So.  631.  Street 
railways.  San  Antonio  Traction  Co.  v.  Alt- 
gelt  [Tex.  Civ.  App.]  81  S.  W.  106.  Where 
power  is  reserved  by  the  constitution  to  the 
legislature  to  alter,  amend,  or  repeal  laws 
for  the  chartering  of  corporations,  no  stock- 
holder can  complain  of  a  change  of  the  law 
relative  to  the  power  of  corporations  to  dis- 
pose of  their  property.  Allen  v.  Ajax  Min. 
Co.  [Mont.]  77  P.  47.  The  reservation  of  a 
power  to  add  to,  alter,  amend,  or  repeal  a 
charter,     authorizes    the    proper    legislative 
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its  original  charter  are  to  be  interpreted  in  accordance  with  the  law  then  exist- 
ing, and  not  in  accordance  with  the  law  existing  at  the  time  of  the  original 
grant.^* 

Public  service  franchises.'" — An  exclusive  franchise  by  a  city  to  a  water 
company  for  a  term  of  years  is  a  contract  which  may  not  be  impaired  either  by 
revocation  or  by  the  city's  entering  into  competition/^  and  the  right  arising  to 
a  telephone  company  by  a  construction  of  its  lines  on  the  streets  by  authority  of 
a  city  is  one  that  cannot  be  impaired  by  a  subsequent  grant  of  permission  to 
move  a  building  along  the  street.*^  A  statute  authorizing  municipalities  to  in- 
stall electric  plants  to  supply  both  the  public  and  private  consumers  is  not 
violative  of  the  obligation  of  a  contract,  though  the  franchise  under  which  a 
private  corporation  is  operating  a  plant  in  a  certain  city  has  several  years  yet 
to  run.®'  A  reduction  of  water  rates  to  an  amount  paying  six  per  cent,  on  the 
actual  value  of  the  property  is  not  confiscation.** 

Tax  and  assessment  laws.'^ — A  statute  imposing  a  tax  on  certain  occupa- 
tions, made  operative  the  year  after  its  passage,  is  not  violative  of  the  obligation 
of  contracts.®"  No  subsequent  legislation  can  repeal  the  law  in  force  when  a 
tax  sale  was  made,  so  as  to  change  the  effect  of  the  deed  as  evidence  in  matters 
of  substance.®^ 

Regulations  of  remedies.'^ — Laws  affecting  the  remedy  only  for  the  en- 
forcement of  a  contract  are  unobjectionable,'"  but  a  statute  which  is  designed, 
and  if  enforced,  would  be  effectual  to  deprive  the  obligees  of  existing  contracts 
of  an  important  .and  eflBcient  remedy  for  their  enforcement,  is  violative  of  the 
Federal  constitution.^"  Impairment  does  not  result  from  a  statute  invalidat- 
ing, notwithstanding  assignment,  bills  and  notes  for  money  won  at  gaming,'^^ 
nor  from  a  construction  applying  to  existing  debts  a  statute  exempting  the  pro- 
ceeds of  a  sale  of  a  homestead  from  garnishment  for  a  limited  period,^^  and  a 
statute  providing  that  negotiable  instruments  may  contain  a  provision  for  at- 


body  to  make  any  addition,  alteration,  or 
amendment  which  does  not  impair  vested 
rights  or  substantially  Interfere  with  the 
accomplishment  of  the  main  purposes  of  the 
charter.  Right  to  compel  permission  of  use 
of  railroad  bridge  by  another  company. 
Union  Pao.  R.  Co.  v.  Mason  City,  etc.,  R.  Co. 
[C.  C.  A.]  128  P.  230,  citing  Sinking  Fund 
Cases,  99  U.  S.  700;  New  York  &  N.  B.  R.  Co. 
V,    Bristol,    151  U.   S.   556,   14   S.   Ct.    439. 

59.  Phoenix  v.  Trustees  of  Columbia  Col- 
lege,  87  App.  Div.  438,  84  N.  T.  S.  897. 

60.  See  1  Curr.  L.  588. 

61.  Columbia  Ave.  Sav.  Fund,  etc.,  Co.  v. 
Dawson,   130   P.  152. 

62.  Northwestern  Tel.  Bxch.  Co.  V.  Ander- 
son   [N.  D.]    9'8  N.   W.   706. 

63.  State  v.  Allen,  178  Mo.  655,  77  S.  "W. 
868. 

64.  Stanislaus  County  V.  San  Joaquin  & 
K  River  Canal  &  Irrig.  Co.,  192  U.  S.  201, 
24   S.   Ct.    241. 

65.  See   1   Curr.  L.   588. 

66.  Does  not  interfere  with  contract  be- 
tween employer  and  employe  engaged  in 
taxed  occupation.  Kehrer  v.  Stewart,  117 
Ga.   969    44  S.  E.   854. 

67.  Fisher  v.   Betts    [N.  D.]    96  N.  "W.   132. 

68.  See   1  Curr.  L.   589. 

69.  BuUard  v.  Smith,  28  Mont.  387,  72  P. 
761.  A  law  changing  the  rules  of  evidence 
relates  to  the  remedy  and  is  not  within  the 

3  Curr.  Law — 49. 


constitutional  Inhibition.  Ky.  St.  1903,  5  679, 
providing  that  by-laws  of  an  Insurance  com- 
pany shall  not  be  received  in  evidence  un- 
less attached  to  the  policy  and  made  a  part 
of  It.  Hunziker  v.  Supreme  Lodge  K.  P., 
25  Ky.  Li.  R.  1510,  78  S.  W.  201.  The  statute 
of  North  Carolina  substituting  the  insur- 
ance commissioner  In  place  of  the  secretary 
of  state  as  the  person  to  be  served  with 
process  in  a  suit  against  a  foreign  insur- 
ance company,  changed  the  remedy  merely, 
and  therefore  does  not  impair  the  obliga- 
tion of  contracts  as  respects  policies  previ- 
ously issued.  Johnston  v.  Mutual  Reserve 
Fund  Life  Ins.  Co.,  87  N.  T.  S.  438. 

70.  Denial  of  deficiency  judgment  to  mort- 
gagees. Burrows  v.  Vanderbergh  [Neb.]  95 
N.  W.  57.  A  state  statute  forfeiting  the  es- 
tate of  a  mortgagee  in  possession  under 
purchase  at  foreclosure,  in  case  he  fails  to 
obtain  a  sheriff's  deed  within  a  certain  time, 
construed  in  the  state  court  to  cut  off  the 
mortgagee's  rights  and  reinvest  title  in  the 
mortgagor  without  payment  of  his  debt,  vio- 
lates the  obligation  of  a  contract  where  the 
foreclosure  occurred  prior  to  the  enactment 
of  the  statute  [111.  Act  March  22,  1872,  § 
30].  Bradley  v.  Lightoap,  195  U.  S.  1,  24, 
24  S.  Ct.  748,  753. 

71.  Higginbotham  v.  McGready  [Mo.]  81 
S.  W.  883. 

72.  Lewis  V.  Goldthwaite  Nat.  Bank  [Tex. 
Civ.  App.]  81  S.  W.  797. 
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tomey's  fee  is  valid,  thougli  applying  to  notes  given  prior  to  its  enactment.'^' 
Statutes  changing  the  rate  of  interest  on  judgments  are  valid,  even  as  applying 
to  judgments  previously  entered,'*  and  usury  statutes  do  not  affect  the  obliga- 
tion of  the  contract,  but  pertain  to  the  remedy  only,  by  giving  to  the  debtor  the 
privilege  of  avoiding  his  contract  when  usurious,  and  their  repeal  without  a 
saving  clause  takes  away  such  privilege  even  as  to  contracts  previously  made.'' 
§  14.  Retroactive  legislation;  vested  rights.'" — Save  under  those  constitu- 
tions which  forbid  retroactive  laws,  they  may  be  passed  so  long  as  other  con- 
stitutional limitations  are  untouched."  Thus  contract  rights  acquired  under  a 
prior  interpretation  of  the  law  cannot  be  divested  by  a  subsequent  reversal  of 
that  interpretation,'*  and  a  statute  validating  preiviously  made  contracts  cannot 
divest  ad  interim  acquired  rights  of  third  persons.'"  Under  a  reserved  right  to 
amend,  an  insurance  charter  may  by  statute  be  changed  to  allow  a  different 
plan  of  insurance,*"  but  a  beneficiary's  right  cannot  be  destroyed  by  the  assured 
without  consent.*^  It  is  not  retroaction  to  recognize  an  existing  claim  or  con- 
dition,*^ and  prescribe  remedies,*^  but  rights  acquired  must  not  be  unfixed.** 
Purely  statutory  rights,*"  such  as  the  right  of  disposal  by  will,*'  do  not  become 
irrepealably  vested.  The  right  to  office*'  and  expectant  pension  benefits  to  an 
incumbent**  are  not  vested,  but  rights  under  a  contract  for  public  service*"  are. 
The  enforcement  of  a  statute  providing  that  laborers  in  mines  be  paid  on  cer- 
tain dates  is  not  an  interference  with  vested  rights.*"  The  power  of  congress 
over  foreign  commerce  being  absolute,  no  one  can  have  a  vested  right  to  trade 
with  foreign  nations."^ 


7S.  Bullard  v.  Smith,  28  Mont.  387,  72  P. 
761. 

74.  Stanford  V.  Coram,  28  Mont.  288,  72  P. 
656. 

75.  Petterson  v.  Berry  [C.  C.  A.]  125  P. 
902. 

76.  See    1    Curr.    L,.    589. 

77.  Though  not  prohibited  in  terms  by 
the  constitution,  is  nevertheless  invalid  if 
vested  rights  be  destroyed  and  property  tak- 
en without  due  process  of  law.  Ordinance 
providing  for  reassessment  of  unauthorized 
local  improvement.  Martin  v.  Oskaloosa 
[Iowa]  99  N.  W.  557.  A  statute  repealing 
the  existing  provisions  for  deficiency  judg- 
ments of  foreclosure  of  mortgages  does  not 
take  away  or  impair  the  right  of  a  mort- 
gagee to  such  a  judgment  in  any  case  where 
his  mortgage  was  given  prior  to  the  time 
of  Its  enactment.  Burrows  v.  Vanderbergh 
[Neb.]   95  N.  W.  57. 

78.  Tucker  v.  State  [Ind.]  71  N.  B.  140; 
Graves  v.  Moore  County,  135  N.  C.  49,  47  S. 
B  134  See,  also,  National  Mut.  Building  & 
L.'  Ass'n  v.  Brahan,  193  U.  S.  635,  24  S.  Ct.  532. 
Statutes  applying  to  the  city  of  Toledo,  un- 
der which  assessments  were  made  for  local 
improvements,  were  subsequently  held  un- 
constitutional as  special  legislation.  Price 
v.    City   of  Toledo,    4   Ohio   C.    C.    (N.   S.)    57. 

7»  Steger  v.  Traveling  Men's  Building 
&  Loan  Ass'n,  208  111.  236,  70  N.  B.  236. 

80.  Change  from  the  assessment  to  the 
regular  premium  plan.  Assessments  became 
larger  as  to  those  who  retained  old  policies. 
Wright  V.  Minnesota  Mut.  L.  Ins.  Co.,  193 
U.  S.   657,   24  S.  Ct.   549. 

81.  Sangunitto  V.  Goldey,  88  App.  Div.  78, 
84  N.  T.  S.  989. 

82.  Moral  claim  Involved  In  past  trans- 
actions. State  V.  Gibson,  4  Ohio  C.  C.  (N.  S.) 
433. 


83.  The  Ray  bill,  forbidding  a  discharge 
in  bankruptcy  If  the  bankrupt  has  in  volun- 
tary proceedings  been  granted  a  discharge 
within  six  years,  is  not  retroactive  because 
applying  to  cases  in  which  the  first  dis- 
charge has  already  been  granted  [Act  Feb. 
5,  1903,  o.  487,  32  St.  798].  In  re  Carleton,  131 
P.    146.  I 

84,  Statute  legalizing  organization  of  a 
school  district  where  the  controversy  had 
not  been  decided.  State  v.  Van  Huse  [Wis.] 
97   N.   W.   603. 

86.  Right  to  recover  money  paid  on  wa- 
garing  contracts.  Wilson  v.  Head,  184  Mass. 
515,  69  N.  B.  317. 

86.  Provision  limiting  the  right  of  a  wife 
to  dispose  of  her  property  by  will  applies 
to  property  acquired  by  her  prior  to  its  en- 
actment. Spurlock  V.  Burnett  [Mo.]  81  S. 
W.  1221. 

87.  An  officer  appointed  for  a  definite  term 
has  no  vested  property  interest  therein 
which  may  not  be  taken  away  by  the  legis- 
lature. Mial  V.  Ellington,  134  N.  C.  131,  46 
S.  E.  961.  Overruling  the  previous  decisions 
of  the   court  for  70   years. 

88.  Policeman  by  reason  of  holding  oflSce 
after  the  enactment  of  a  statute  pensioning 
policemen  and  their  widows.  State  v.  Board 
of  Trustees  of  Policemen's  Pension  Fund 
[Wis.]    98  N.  W.  954. 

89.  Right  of  a  physician  to  compensation 
for  his  services  by  contract  with  a  township 
board  of  health  under  the  law  in  existence 
when  the  contract  was  made  and  the  serv- 
ices performed.  Kapp  v.  Board  of  Auditors 
of  Washtenaw  County  [Mich,]  100  N.  W.  603. 

00.  Commonwealth  v.  Reinecke  Cioal  Min. 
Co.,  25  Ky.  L.  R.   2027,  79  S.  W.   287. 

91.  Buttfleld  V.  Stranahan,  192  U.  S.  470, 
24   S.   Ct.   349. 
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Interests  in  realty^^  once  fixed  cannot  be  diminished,  but  may  be  regulat- 
ed,*^ while  mere  expectancies®*  or  preferences"'  may  be  taken  away.  A  privilege 
or  franchise  in  a  street  is  not  an  interest  in  the  continued  existence  of  the 
street."® 

Taxes  J  licenses  and  public  rights.^'' — A  statute  providing  for  the  taxation, 
when  discovered,  of  omitted  property  for  all  the  years  of  its  omission,  is  not  ob- 
jectionable as  retrospective,"'  nor  is  a  law  authorizing  the  reassessment  of  fur- 
ther sums  necessary  to  complete  a  local  improvement  already  begun  and  assessed."" 
A  statute  imposing  a  tax  on  certain'  occupations,  taking  efEect  the  year  following 
its  passage,  cannot  be  objected  to  as  retrospective  or  ex  post  faeto.^  The  legis- 
lature may  take  away  liquor  licenses  at  pleasure.^ 

Laws  affecting  corporations.^ — Whether  a  statute  or  ordinance  reducing  the 
rates  to  be  charged  by  a  public  service  corporation  deprives  it  of  its  property 
without  due  process  of  law,  denies  it  the  equal  protection  of  the  law,  or  abridges 
its  privileges  and  immunities,  are  questions  to  be  determined  by  the  court  upon 
original  iudependent  investigation,  and  not  by  an  examination  of  the  proceed- 
ings before  the  legislative  body  to  ascertain  what  evidence  it  had  before  it  and 
the  suiBciency  thereof.*  A  mortgagee  or  purchaser  acquires  nothing  which  tlie 
mortgagor  had  not,  and  acquires  no  vested  rights  distinct  from  those  of  the  cor- 
poration, as  against  the  legislature.'  Compliance  with  existing  statutes  by  a 
foreign  express  company  does  not  give  it  a  vested  right  to  do  business  subject 
only  to  such  law,  and  exempt  it  from  all  future  legislative  control.*  A  statute 
making  failure  of  a  corporation  to  make  reports  evidence  of  nonuser  of  its  fran- 
chise, such  failure  not  being  prior  to  that  time,  evidence  of  anything  is  not  for 
that  reason  invalid.' 

Regulation  of  procedure.^ — No  vested  right  in  a  particular  remedy,"  or  rule 
of  evidence,  exists,^"  and  a  change  in  the  law  whereby  a  wrongdoer  may  have 


92.  See  1  Curr.  L.  690.  Purposes  of  and 
occasions  for  sale  of  land  in  course  of  ad- 
ministration cannot  be  changed  after  death 
of  decedent.  In  re  Newlove's  Estate  [Cal.] 
75  P.  1083.  Change  of  dower  interest  to  tlie 
detriment  of  the  -widow's  heirs  after  It  has 
vested.  Bottorft  v.  Lewis,  121  Iowa,  27,  95 
N.  W.  262.  A  statute  enacted  after  a  lease 
took  efEect  cannot  be  applied  in  considering 
its  terms.  Caley  v.  Thornquist,  89  Minn.  348, 
94  N.  W.  1084. 

93.  Rights  to  the  use  of  water  acquired  by 
prior  appropriation.  "WlUey  v.  Decker,  11 
Wyo.  496,  73  P.  210. 

94.  Right  of  nonresident  aliens  to  In- 
herit real  estate  in  the  state.  Donaldson  v. 
State  [Ind.],67  N.  B.  1029. 

95.  The  preferential  right  given  to  a  suc- 
cessful contestant  of  a  claim  to  public  land 
by  the  Federal  statutes  [24  Stat.  140].  Gra- 
ham V.  Great  Falls  Water  Power  &  Town- 
Site  Co.    [Mont.]    76  P.   808. 

96.  A  statute  requiring  the  removal  of  all 
overhead  wires  in  streets  and  giving  the 
option  of  placing  them  in  conduits  gives  the 
owners  no  vested  right  against  vacating 
streets  wherein  the  conduits  were  built. 
Boston  Elec.  Light  Co.  v.  Boston  Terminal 
Co.,  184  Mass.    566,  69  N.  B.   346. 

97.  See   1  Curr.   L.   590. 

98.  State  v.  Vogelsang  [Mo.]  81  S.  W. 
1087.  A  statute  merely  providing  for  the 
listing  for  taxation  and  the  collection  of 
taxes  on  property  that  has  escaped  taxation 
in  previous  years  interferes   with  no  vested 


right.     Western  Assur.   Co.   v.   Halliday,   127 
F.  830. 

99.  Stone  V.  Little  Yellow  Drainage  Dist., 
118  Wis.  388,   95  N.  W.   405. 

1.  Kehrer  v.  Stewart,  117  Ga.  569,  44  S.  E. 
854. 

2.  Wallace  v.  Reno  [Nev.]  73  P.  528,  cit- 
ing  many   cases. 

3.  See  1  Curr.  L.   590. 

4.  Spring  Valley  Waterworks  v.  San  Fran- 
cisco, 124  F.  674. 

5.  Union  Pac.  R.  Co.  v.  Mason  City  &  Ft. 
D.  R.  Co.  [C.  C.  A.]  128  F.  230,  citing  Chicago, 
B.  &  Q.  R.  Co.  v.  Iowa,  94  U.  S.  155. 

«.  Adams  Exp.  Co.  v.  State  [Ind.]  67  N.  E. 
1033. 

7.  People  V.  Rose,  207  111.  352,  69  N.  B.  762. 

8.  See    1    Curr.    L.    591. 

9.  Statute  providing  that  negotiable  in- 
struments may  contain  provision  for  attor- 
ney's fee  may  properly  apply  to  existing 
contracts.  Bullard  v.  Smith,  28  Mont.  387, 
72  P.  761.  Suit  begun  before  adoption  of 
constitutional  amendment  dispensing  with 
unanimity  of  verdict.  Roenfeldt  v.  St.  Louis 
&  S.  R.  Co.  [Mo.]  79  S.  W.  706.  Suit  to  de- 
termine water  rights.  Boise  City  Irr.  &  Land 
Co.   V.  Stewart   [Idaho]    77   P.   25. 

10.  The  law  of  evidence  is  a  part  of  the 
remedy  and  is  subject  to  legislative  control. 
Boise  City  Irr.  &  Land  Co.  v.  Stewart  [Ida- 
ho] 77  P.  25.  Limitation  of  purpose  for  which 
public  record  of  birth,  marriage  or  dfes,th 
may  be  shown.  McKlnstry  v.  Collins  [Vt.] 
56  A.  985. 
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contribTition  from  his  joint  tort  feasors,  since  it  relates  only  to  the  remedy,  is 
void,  though  it  applies  to  torts  committed  before  its  enactment.^^  The  Minne- 
sota statute  providing  for  the  enforcement  of  stockholders'  liability  for  corporate 
debts  does  not  by  reason  of  its  construction  as  applicable  to  corporations  organ- 
ized before  its  enactment,  contravene  any  provision  of  the  Federal  constitu- 
tion.^^ Proceedings  at  an  unauthorized  meeting  of  a  state  board  may  be  legal- 
ized.^' 

Statutes  of  limitation?-*  affecting  existing  rights  are  not  invalid  if  a  rea- 
sonable time  is  given  for  the  commencement  of  an  action  before  the  bar  takes 
effect.^"  Whether  or  not  the  right  to  plead  the  statute  of  limitations  is  a  vested 
property  right,  or  merely  remedial,  is  in  many  jurisdictions  unsettled,^"  but  a 
city  beiQg  a  mere  agency  of  the  state,  a  statute  removing  the  state's  claim  against 
the  city  for  its  share  of  license  money  from  the  operation  of  the  statute  is  not 
objectionable.^' 

§  15.  Deprivation  without  due  process  of  law,  or  contrary  to  loot)  of  the 
land}^ — The  fourteenth  amendment  adds  nothing  to  the  rights  of  any  citizen 
against  another,  but  merely  furnishes  additional  guaranties  against  any  encroach- 
ment by  the  states  upon  the  fundamental  rights  which  belong  to  every  citizen 
as  a  member  of  society.^* 

Due  process  of  law  does  not  necessarily  require  the  interference  of  the  judi- 
cial power,'"  though  as  applied  to  proceedings  in  court  it  means  according  to  the 
settled  course  of  judicial  proceedings  as  regulated  by  the  laws  of  the  state  where- 
in the  proceedings  are  had.^^  It  is  satisfied  by  notice  and  a  right  to  be  heard,^' 
and  opportunity  to  enforce  and  protect  one's  rights."'     It  need  not  provide  for 


11.  First  Nat.  Bank  of  Independence  v. 
Steel   [Mich.]    99   N.   W.    786. 

IS.     Robinson  v.  Brown,  126  F.   429. 

13.  Tax  commissioners.  First  Nat.  Bank 
V.  Isaacs,  161   Ind.   278,  68  N.  E.   288. 

14.  See   1   Curr.   L..   591. 

15.  Adverse  possession  of  wild  lands. 
Soper  V.  Lawrence  Bros.  Co.,  98  Me.  268,  56 
A.  908,  citing  Terry  v.  Anderson,  95  U.  S. 
632. 

16.  State  V.  City  of  Aberdeen,  34  Wash. 
61,  74  P.  1022.  The  right  of  a  Judgment 
creditor  to  rebut  the  presumption  of  pay- 
ment from  lapse  of  time  is  a  vested  one, 
which  the  legislature  cannot  by  subsequent 
legislation  disturb  or  impair.  Chiles  v. 
School  Dist.  of  Buckner  [Mo.  App.]  77  S.  W. 
82. 

17.  State  V.  Aberdeen,  34  Wash.  61,  74  P. 
1022. 

18.  See   1   Curr.   L.   591. 

19.  United   States  v.  Moore,  129  F.  630. 

20.  Public  Clearing  House  v.  Coyne,  194 
U.    S.    497,    24    S.    Ct.    789. 

ai.  Howard  v.  Fleming,  191  U.  S.  126,  24 
S.  Ct.  49,  citing  Walker  v.  Sauvinet,  92  U.  S. 
90,  23  Law.  Ed.  678;  Pennoyer  v.  Neff.  95 
U.  S.  714,  24  Law.  Ed.  565;  Hagar  v.  Rec- 
lamation Dlst.  No.  108,  111  U.  S.  701,  4  S. 
Ct.  663,  28  Law.  Ed.  569;  Dartmouth  College 
V.  Woodward,  4  Wheat.  [U.  S.]  518,  4  Law. 
Ed.  629;  Andrus  v.  Fidelity  M.  L.  Ins.  Ass'n, 
168  Mo.  162,  67  S.  W.  582;  Cooley,  Const. 
Llm  (6th  Ed.)  p.  431;  City  of  St.  Louis  v. 
Gait  [Mo.]  77  S.  W.  876;  Hibben  v.  Smith, 
191  U.  S.   310,   24  S.  -Ct.   88. 

22.  Hibben  v.  Smith,  191  TJ.  S.  310,  24  S. 
Ct.  88;  In  re  Sing  Tuck,  126  F.  386;  Johnson 
V.  Hunter,  127  P.  219.  Taxation  proceedings. 
Godfrey  v.  Bennington  Water  Co.,  75  Vt.  350, 


55  A.  654.  Notice  outside  the  state  may  be 
sufficient.  White  v.  White  [N.  J.  Err.  & 
App.]  55  A.  739.  Notice  of  every  step  is  not 
necessary.  Adams  v.  Roanoke  [Va.]  45  S. 
B.   881. 

23.  Provision  in  city  charter  requiring 
presentation  of  claims  to  council,  and  pro- 
viding for  appeal  either  by  claimant  or  tax- 
payer to  court  is  valid.  State  v.  District 
Court,  90  Minn.  457,  97  N.  W.  132. 

Note:  Constitutional  or  organic  modes  of 
procedure  are  a  part  of  due  process  only 
where  such  guarantees  reach.  Thus,  in 
Hawaii,  an  unanimous  verdict  of  a  Jury  Is 
not  necessary  In  criminal  trials.  Hawaii  v. 
Edwards,  11  Haw.  Rep.  571.  In  the  Philip- 
pines, no  jury  at  all  is  requisite  or  guaran- 
teed. Door  V.  United  States,  24  S.  Ct.  808, 
3  Mich.  L.  R.   56. 

The  right  of  a  Chinaman  to  remain  in  the 
United  States  may  be  altogether  submitted 
to  the  discretion  of  an  administrative  immi- 
gration commissioner.  Chinese  Exclusion 
Cases,   24  S.  Ct.   621,   3   Mich.  L.   R.   57. 

In  a  recent  Kansas  case  (Hanson  v.  Kreh- 
blel  [Kan.]  75  P.  1041,  64  L.  R.  A.  790)  was 
construed  an  act  of  the  Kansas  legislature 
providing  that  in  the  event  of  libel  by  a 
newspaper,  the  injured  party  should  be  re- 
stricted to  "actual"  damages  if  the  defend- 
ant, after  notice,  made  a  full  and  fair  re- 
traction in  a  conspicuous  place  in  the  paper. 
It  was  held  that  to  take  away  the  right  to 
recover  general  damages  usual  in  libel  cases 
was  a  deprivation  of  the  remedy,  and  the 
act  was  declared  to  be  uncopstitutional.  The 
court,  in  speaking  of  the  "due  course  of  law" 
secured  by  the  Bill  of  Rights,  said:  "What- 
ever these  terms  may  mean  they  do  mean 
due  and   orderly   procedure   of  courts   in  the 
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the  adjudication  of  aU  differences  if  other  remedies  are  available.^*  Notice  is 
necessary/^  but  a  jnry  trial  is  not  in  all  caseB."'  To  arbitrarily  exclude  a  per- 
son from  a  society  because  of  his  political  affiliations  and  refuse  reinstatement 
is  not  due  process.^'' 

Property'^''  within  this  clause  does  not  include  the  right  to  trade  with  for- 
eign lands.^°  It  does  not  consist  in  an  exemption  from  regulation  tending  to 
safety^"   or 

,  82 


public   convenience'^   or  necessary   to   public   supervision   of   public 


service.' 


The  property  of  municipal  corporations  is  the  property  of  the  state  and 
may  be  talien  from  one  and  given  to  another  at  the  will  of  the  legislature  so 
long  as  it  is  not  thereby  diverted  from  the  public  use  for  which  it  was  acquired." 
But  the  legislature  cannot  alter  or  extend  the  dedication  of  a  public  square  as 
against  an  abutting  owner  who  has  purchased  with  reference  to  it,^*  and  an  irri- 
gation district  is  not  a  municipal  corporation  to  the  extent  that  the  legislature 


ascertainment  of  damages  for  injury  to  the 
end  that  the  injured  one  'shall  have  remedy,' 
— that  is,  proper  and  adequate  remedy, — 
thus  to  be  ascertained."  This  holding  is 
supported  by  some  authority.  Park  v.  De- 
troit Free  Press  Co.,  72  Mich.  560,  40  N.  W. 
731,  16  Am.  St.  Rep.  544,  1  L.  R.  A.  599;  Mc- 
Gee  V.  Baumgartner,  121  Mich.  287,  80  N.  W. 
21.  And  it  may  be  argued  with  reason  that 
due  process  of  law  is  not  alone  satisfied  with 
notice  and  hearing.  Even  these  safeguards 
would  be  empty  forms  if  the  suitor  were  to 
have  no  results  from  his  litigation.  It  af- 
fects the  remedy.  The  supreme  court  of 
Minnesota,  construing  a  like  statute  differs. 
Allen  V.  Pioneer  Press  Co.,  40  Minn.  117,  41 
N.  W.  936,  12  Am.  St.  Rep.  707,  3  L..  R.  A. 
532.  The  opinion  states:  "After  all  the 
consideration  that  we  are  able  to  give  to  the 
subject,  we  are  unable  to  say  that  the  legis- 
lature has  transcended  Its  constitutional 
powers  in  imposing  these  restrictions  and 
limitations  upon  the  legal  remedy  of  plain- 
tiffs in  actions  for  libel." — 3  Mich.  Law  R.  61. 

24.  Refusal  of  a  co-operative  telephone 
service  for  nonpayment  of  tolls,  though  sub- 
scriber claims  a  set-off  against  the  company 
of  an  amount  greater  than  his  Indebtedness. 
Irvln  V.  Rushville  Co-Operatlve  Telephone 
Co.,  161  Ind.  524,  69  N.  B.  258. 

25.  Beebe  v.  Magoun,  122  Iowa,  94,  97  N. 
W.  986;  In  re  New  York,  89  N.  T.  S.  6.  Due 
process  of  law  requires  personal  service 
of  summons  when  practicable,  and  author- 
izes constructive  service  only  when  personal 
service  is  impracticable.  Bear  Lake  County 
V.  Budge  [Idaho]  75  P.  614.  Proceedings  to 
sell  land  for  nonpayment  of  tax,  being  In 
rem,  personal  notice  to  the  owner  is  not 
necessary.  Woodrough  v.  Douglas  County 
[Neb.]  98  N.  W.  1092.  Published  notice  to 
all  interested  Is  not  sufficient  notice  to  a 
living  person  supposed  to  be  dead,  to  justify 
special  administration  on  his  property.  Clapp 
V.  Houg  [N.  D.]  98  N.  W.  710. 

26.  Summary  proceedings  to  abate  liquor 
nuisance.     KIrkland  v.  State  [Ark.]  78  S.  W. 

770. 

27.  Membership  corporation,  organized  for 
social  and  literary  purposes,  pledged  by  Its 
constitution  to  support  a  party.  Stein  v. 
Marks,  89  N.  T.  S.  921. 

28.  See   1   Curr.   L.   691. 

29.  An  act  of  congress  prohibiting  the  im- 
portation of  certain  goods  does  not  violate 


the  due  process  clause.     Buttfield  v.  Strana- 
han,  192  U.  S.  470,  24  S.  Ct.   349. 

30.  Law  requiring  railroad  to  keep  its 
right  of  way  clear  of  dry  vegetation  and  un- 
dergrowth [Rev.  St.  1889,  |  2614].  McFar- 
land  V.  Mississippi  River  &  B.  T.  R.  Co.,  176 
Mo.  423,  75  S.  "W.  152. 

31.  Statute  requiring  railroad  to  estab- 
lish stations  on  its  lines  wherever  the  state 
commission  directs.  Minneapolis  &  St.  L.  R. 
Co.  V.  Minnesota,  193  U.  S.  53,   24  S.  Ct.   396. 

32.  Regulation  of  the  rate  of  fare  on  a 
street  railroad  not  shown  to  be  unreasona- 
ble. San  Antonio  Traction  Co.  v.  Altgelt 
[Tex.  Civ.  App.]  81  S.  W.  106.  Regulation  of 
a  water  company  requiring  it  to  charge  only 
reasonable  rates.  City  of  Tampa  v.  Tampa 
Waterworks  Co.  [Fla.]  34  So.  631.  A  reduc- 
tion of  water  rates  to  an  amount  paying  six 
per  cent,  on  the  actual  value  of  the  prop- 
erty is  not  confiscation.  Stanislaus  County 
V.  San  Joaquin  &  K.  River  Canal  &  Irr.  Co., 
192  U.  S.  201,  24  S.  Ct.  241. 

33.  Statute  abolishing  school  districts  and 
vesting  property  in  towns  is  valid.  In  re 
School  Committee  of  North  Smithfield  [R.  I.] 
58  A.  628.  The  legislature  may  transfer  the 
possession  and  control  of  police  station 
houses  and  other  police  property  from  the 
city  to  a  board  of  commissioners,  such  trans- 
fer not  being  a  diversion  of  the  use  to  which 
it  is  dedicated.  Wlggln  v.  City  of  Manches- 
ter [N.  H.]  58  A.  523.  That  a  constitutional 
amendment  erecting  a  new  county  within 
the  limits  of  an  old  one  transfers  the  title 
to  the  property  of  the  old  county  to  the  new 
is  no  objection  to  it.  People  v.  Sours,  31 
Colo.    369,  74  P.  167. 

A  statute  authorizing  the  detaching  of  ter- 
ritory from  one  municipality  and  attaching 
it  to  another  and  making .  no  provision  as 
to  municipal  property  a»d  debts  does  not 
take  property  without  due  process  of  law 
and  without  compensation  (City  of  Little 
Rock  V.  North  Little  Rock  [Ark.]  79  S.  W. 
785),  and  a  statute  requiring  a  city  having 
waterworks  to  furnish  water  to  another 
contiguous  city  or  town  having  none  Is 
valid  (Chicago  v.  Cicero  [111.]  71  N.  E.  356); 
but  a  statute  providing  that  money  accru- 
ing from  city  licenses  shall  be  divided  be- 
tween the  state,  county  and  city  is  not 
(State   V.    Boyd    [Nev.]    74   P.    654). 

34.  Pessler  v.  Union  [N.  J.  Eq.]  56  A.  272. 
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may  dispose  of  its  property  as  it  pleases,  but  as  to  its  water  it  is  a  private  owner 
and  entitled  to  due  process  of  law.*" 

The  right  to  the  use  of  the  mails  is  a  statutory  privilege  only  and  its  with- 
drawal by  the  postmaster  general  for  fraud  is  not  a  deprivation  without  due 
process  of  law.'' 

Liberty. — ^An  alien  unlawfully  here'  has  no  liberty  to  remain.'^ 

Reasonableness  of  regulations  is  not  nieasured  by  any  individual  case."  It 
IS  dependent  on  public  necessity  or  public  welfare  in  view  of  the  evil  sought  to 
be  remedied.''    A  regulation  must  not  take  away  the  right  to  use  the  property.*" 

Regulations  of  business  and  occupations.''^ — Laws  regulative  of  business  that 
cannot  be  prosecuted  without  license,*^  prescribing  hours  of  labor  in  certain  un- 
healthy occupations,*'  and  on  public  work,**  and  providing  for  the  payment  of 
laborers,  are  upheld.*" 

Due  process  is  not  denied  by  an  ordinance  prohibiting  unauthorized  dairies 
within  the  city  limits,*"  nor  by  a  prohibition  of  selling  milk  from  cows  fed  on 
still  slops.*'  Statutes  prohibiting  the  use  of  trading  stamps  are  invalid,*'  but  a 
law  prohibiting  the  sale  by  retailers  of  their  stocks  of  goods  without  writing  and 
record,  and  limiting  the  title  of  the  purchaser,  is  not  inyalid  as  a.  deprivation 
without  due  process.**    The  anti-trust  law  of  Kansas  is  not  violative  of  the  guar- 


35.  Merchants'  Nat.  Bank  v.  Esoondido 
Irr.  Dist.  [Cal.]  77  P.  937. 

36.  Missouri  Drug  Co.  V.  Wyman,  129  P. 
623;  Public  Clearing  House  v.  Coyne,  194 
U.  S.  497,  24  S.  Ct.  789.  The  statute  is  not  un- 
constitutional In  that  it  authorizes  the  re- 
turn to  the  senders  of  remittances  sent  to 
the  debarred  persons;  such  act  is  not  a  con- 
flsoatlon  of  the  property  of  the  addressee, 
but  a  mere  refusal  of  the  facilities  of  the 
postofflce  department.  Public  Clearing:  House 
V.  Coyne,  194  U.  S.  497,  24  S.  Ct.  789.  The 
statute  authorizing  the  postmaster  general 
to  seize  and  detain  all  mall  matter  ad- 
dressed to  persons  excluded  from  the  use  of 
the  mails  because  of  fraudulent  practices  is 
not  unconstitutional  because  it  may  include 
letters  in  no  way  connected  with  the  fraud. 
Id. 

37.  Deporting  does  not  deprive  him  with- 
out due  process  of  law  [Act  March,  1903,  32 
St.  1213].  United  States  v.  Williams,  194 
U.   S.   279,    24   S.   Ct.   719. 

38.  A  law  requiring  the  substitution  of 
individual  water  closets  for  school  sinks  In 
tenement  houses  is  not  a.  deprivation  of 
property  though  In  an  individual  instance 
the  expense  of  making  the  change  exceeds 
the  owner's  equity  in  the  property.  Tene- 
ment House  Dept.  v.  Moesohen,  89  App.  Div. 
526,  85  N.  T.  S.  704. 

39.  Held  reasonable.  Prohibiting  the  use 
of  unregistered  docked  horses.  Bland  v. 
People  [Colo.]  76  P.  359.  Vaccination  of 
children  as  a  condition  of  their  attendance 
at  the  public  schools.  Viemeister  v.  "White, 
88  App.  Div.  44,   84  N.  T.  S.  712. 

40.  An  ordinance  conferring  on  the  coun- 
cil arbitrary  power  to  refuse  building  per- 
mits Is  void.  Negro  church.  Boyd  v.  Board 
of  Councilmen,  25  Ky.  L.  R.  1311,  77  S.  W. 
669. 

41.  See  1  Curr.  L.  592. 

42.  A  law  prohibiting  hackmen  from  per- 
mitting their  horses  and  vehicles  to  stand 
on  any  public  street  for  hire,  or  from  walk- 
ing or  driving  through  the  streets  soliciting 
patronage    Is    not    invalid    as    a    deprivation 


without  due  process,  since  they  have  no 
right  to  conduct  business  in  the  public  street 
except  as  licensees.  People  v.  Sewer,  W.  & 
S.  Commission,  90  App.  Div.  555,  86  N.  T.  S. 
445.  The  sale  or  manufacture  of  Intoxlcat-' 
Ing  liquors  not  being  a  matter  of  right,  but 
subject  to  state  regulation  or  prohibition, 
the  enactment  of  a  prohibitory  law  Is  not 
Invalid  on  the  ground  that  It  deprives  a  deal- 
er or  manufacturer  of  his  property  without 
due  process  of  law.  August  Busch  &  Co.  v. 
Webb,  122  F.   665. 

43.  Statutes  limiting  hours  of  labor.  Peo- 
ple V.  Orange  County  Road  Construction  Co. 
[N.  Y.]  65  L.  R.  A.  33,  note.  A  statute  lim- 
iting the  hours  of  labor  In  bakeries  and  con- 
fectionery manufactories  Is  valid.  People  v. 
Liochner,  177  N.  T.  146,  69  N.  B.  373.  A 
statute  limiting  the  hours  of  labor  of  work- 
ers In  mines,  smelters,  and  ore  reduction 
mills  is  unobjectionable.  In  re  Boyoe  [Nev.] 
75  P.  1. 

44.  A  statute  providing  that  8  hours  shall 
constitute  a  day's  work  on  public  work  does 
not,  as  applied  to  one  contracting  for  such 
work  after  Its  passage,  deprive  him  of  his 
property  without  due  process  of  law.  Atkin 
V.  Kansas,  191  U.  S.   207,  24  S.   Ct.   124. 

45.  A  statute  prohibiting  the  assignment 
of  future  wages,  and  agreements  relieving 
employers  from  paying  weekly  In  full,  is 
not  a  deprivation  without  due  process.  In- 
ternational Text-Book  Co.  v.  Weissinger,  160 
Ind.  349,  65  N.  B.  521.  A  statute  prohibiting 
the  issuance  by  any  employer  of  any  token 
not  redeemable  in  current  money  at  its  face 
value  on  demand,  violates  the  due  process 
clause.  State  v.  Missouri  Tie  &  Timber  Co. 
[Mo.]    80   S.  W.    933. 

46.  Fischer  v.  St.  Louis,  194  U.  S.  361,  24 
S.    Ct.    673. 

47.  Sandek's  v.  Com.,  25  Ky.  L.  R.  1165,  77 
S.    W.    358. 

48.  State  v.  Dodge  ["Vt.]  66  A.  983;  Young 
V.  Com.,  101  Va.  853,  45  S.  E.  327;  State  v. 
Ramseyer  [N.  H.]  58  A.  958. 

49.  Walp   V.    Mooar,    76    Conn.    515,    57    A. 


3  Cur.  Law. 


CONSTITUTIONAL  LAW  §  15. 


775 


anty/°  and  a  statute  providing  a  penalty  against  an  express  company  unjustly 
discriminating  against  another  company  in  the  same  business  does  not  deprive 
it  of  its  property  without  due  process  of  law  on  the  theory  that  it  has  a  right  to 
demand  prepayment  of  charges  of  whom  it  will."^ 

Statutes  creating  a  liability  may  he  validj^^  and  the  mechanic's  lien  law  of 
Ohio  does  not,  in  providing  a  lien  for  subcontractors  and  others  who  furnish  the 
contractor,  deprive  the  owner  of  his  property  without  due  process  of  law."  A 
statute  may  provide  for  an  attorney's  fee  in  certain  cases  as  a  penalty  for  delay 
in  payment  of  a  legal  claim  until  suit  brought."* 

Local  assessments  for  improvements"^  require  notice"'  and  an  opportunity 
to  be  heard  before  the  assessing  body,  but  no  appeal.""  One  who  has  a  mere  right 
to  purchase  public  lands  so  assessed  need  not  be  notified."'  Pecuniary  interest 
in  assessing  officers  must  be  such  as  to  incapacitate  them  or  the  levy  is  valid."' 
Where  power  is  reserved  in  the  charter  of  a  street  railway  company  to  alter, 
amend,  or  repeal  it  at  will,  proceediugs  under  a  statute  requiring  it  to  extend  its 
road  along  certain  streets,  and  assessing  it  with  benefits  for  widening  such 
streets,  does  not  deprive  it  of  property  without  due  process  of  law.'"  Assessments 
by  the  front  foot  rule  are  not  necessarily  invalid,®^  unless  out  of  all  proportion 
to  benefits  conferred,'^  or  assessed  regardless  of  special  benefits  conferred."*  Those 
who  petition  under  an  invalid  law  cannot  complain  that  it  deprives  them.'* 

Drainage  acts^^  satisfy  the  requirement  of  due  process  where  the  land  own- 
er has  notice  of  the  assessment"'  though  no  appeal  is  provided  for,'^  but  notice  is 
necessary,"*  though  a  further  assessment  of  sums  necessary  to  complete  a  local 
improvement  is  not  invalid  for  want  of  notice." 


277;  Squire  &  Co.  v.  Tellier  [Mass.]  69  N.  E. 
312. 

Contra:  Block  V.  Schwartz  [Utah]  76  P. 
22;   Miller  v.  Crawford  [Ohio]    71  N.   B.   631. 

50.  State  v.  Jack   [Kan.]    76  P.   911. 

51.  Adams  Exp.  Co.  v.  State  [Ind.]  67  N. 
B.   1033. 

sa.     See   1  Curr.  L.   593. 

53.  Great  Southern  Fire  Proof  Hotel  Co. 
V,  Jones,  193  U.  S.  532,  24  S.  Ct.  676,  citing 
many  cases. 

54.  Foreclosure  of  lien  based  on  assess- 
ment for  local  improvement.  Brown  v.  Cen- 
tral Bermudez  Co.  [Ind.]  69  N.  E.  150.  Re- 
covery from  railroad  company  on  suit  to 
recover  the  cost  by  an  adjoining  owner  of 
fencing  its  right  of  way.  Terre  Haute  &  L. 
R.   Co.  V.  Salmon,  151  Ind.  131,  67  N.  B.  918. 

55.  A  scheme  of  taxation  for  drainage  pur- 
poses held  not  violative  of  the  constitution. 
Burguieres  v.  Sanders,  111  La,  109,  35  So. 
478.     See  1  Curr.  L.  593. 

56.  In  re  City  of  New  York,  89  N.  T.  S.  6. 
Notice  to  abutters  will  not  sustain  assess- 
ments against  other  owners  of  land  in  vi- 
cinity. Beebe  v.  Magoun,  122  Iowa,  94,  97 
N.  W.  986.  Notice  by  publication  of  the 
boundaries  of  the  assessment  district  is  suf- 
ficient. •  City  of  St.  Joseph  v.  Truokenmiller 
[Mo.]  81  S.  W.  1116. 

57.  Such  hearing  may  be  conclusive.  Hib- 
ben  v.  Smith,  191  U.  S.  310,  24  S.  Ct.  88.  That 
the  right  of  appeal  is  given  in  case  of  prop- 
erty in  cities  assessed  for  a  local  improve- 
ment, and  not  in  favor  of  property  in  towns 
does  not  render  the  statute  invalid.  Deane 
V.  Indiana  Macadam  &  Construction  Co.,  161 
Ind.  371,  68  N.  B.  686.  Notice  of  every  step 
is  not  necessary  if  taxpayer  is  given  oppor- 


tunity to  be  heard  before  the  assessment  is 
finally  determined  upon.  Adams  v.  Roanoke 
[Va.]  45  S.  E.  881;  City  of  St.  Joseph  v. 
Trucltenmiller  [Mo.]  81  S.  W.  1116.  Due  pro- 
cess is  not  denied  by  local  improvement  stat- 
utes and  proceedings  providing  notice  and  a 
hearing  to  all  Interested  persons.  Kettle  v. 
Dallas    [Tex.  Civ.  App.]    80  S.  W.   874. 

58.  Expense  to  be  a  lien  on, adjacent  tide 
lands  owned  by  the  state  which  adjacent 
owners  of  uplands  have  the  first  right  to 
purchase.  Seattle  &  L..  W.  Waterway  Co.  v. 
Seattle  Dock  Co.  [Wash.]  77  P.   845. 

59.  That  a  majority  of  the  commissioners 
owned  property  benefitted  by  the  improve- 
ment does  not  so  incapacitate  them.  Hib- 
ben  v.  Smith,  191  U.  S.  310,  24  S.  Ct.  88. 

60.  Metropolitan  R.  Co.  v.  Macfarland,  20 
App.  D.  C.  421. 

61.  Deane  v.  Indiana  Macadam  &  Const. 
Co.,  161  Ind.  371,  68  N.  B.  686;  Adams  v. 
Roanoke  [Va.]  45  S.  B.  881;  Ross  v.  Kendall 
[Mo.]  81  S.  W.   1107. 

62.  McMillan   v.   Butte    [Mont.]    76   P.    203. 

63.  Lathrop  V.  Racine,  119  Wis.  461,  97 
N.  W.   192. 

64.  Shepard  v.  Barron,  194  U.  S.  553,  24  S. 
Ct.  737. 

65.  See  1  Curr.  L.  594. 

66.  Stone  V.  Little  Yellow  Drainage  Dlst., 
118  Wis.  388,  95  N.  W.  405. 

67.  St.  Louis  Southwestern  R.  Co.  v.  Gray- 
son  [Ark.]    78   S.   W.   777. 

68.  Notice  to  abutters  will  not  support 
assessment  against  other  owners  In  vicinity. 
Beebe  v.  Magoun,  122  Iowa,  94,  97  N.  W. 
986. 

60.  Stone  V.  Little  Tellow  Drainasre  Dlst., 
118  Wis.  388,  95  N.  W.  405. 
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Taxation.'"' — A'  taxing  act  which  exceeds  the  power  of  the  legislature  is  void 
and  proceedings  thereunder  do  not  constitute  due  process  of  law.''^  The  right  of 
a  taxpayer  to  be  heard  is  constitutional,  and  the  legislature  cannot  in  the  first 
instance,  nor  by  a  curative  statute,  deprive  hino.  of  it,'^  but  notice  to  the  owner 
of  the  assessment  and  levy  of  a  tax  is  not  necessary  where  a  writ  of  error  is  pro- 
vided for  review  of  the  assessment.''^  A  state  does  not  infringe  the  rights  of 
a  taxpayer  by  exempting  a  corporation  from  a  tax  wholly  or  in  part,''*  and  duej 
process  of  law  is  not  denied  by  the  Federal  statute  taxing  oleomargarine,  because 
congress  has  not  seen  fit  to  tax  natural  butter.'"'  A  statute  making  an  agent  pa:- 
sonally  liable  for  the  taxes  on  funds  he  holds  for  investment  does  not  deprive 
him  without  due  process,''*  but  a  statute  imposing  a  privilege  tax  on  the  busi- 
ness of  advertising  ia  cars,  depots,  etc.,  and  providing  that  the  railway  company 
leasing  the  privilege  shall  be  liable  for  the  tax,  is  invalid."  A  statute  imposing 
a  tax  on  real  estate  where  the  manufacture  or  sale  of  cigarettes  is  carried  on  is 
valid  though  not  providing  for  notice  of  its  assessment,  and  providing  for  col- 
lection by  summary  method,'*  but  a  statute  providing  that  a  building  within  500 
feet  of  a  hydrant  may  be  assessed  for  fire  protection,  if  water  from  the  water- 
works is  not  used  therein,  is  invalid.'" 

A  statute  forfeiting  title  to  lands  ipso  facto  for  nonpayment  of  taxes,  with- 
out any  judicial  determination,  is  invalid,*"  but  proceedings  to  foreck)se  a  tax 
lien  are  not  without  due  process  for  want  of  notice  where  in  accordance  with  the 
state  law  publication  is  made  and  any  one  interested  has  a  right  to  appear  and 
defend,'^  and  notice  by  publication  is  sufficient  though  addressed  to  a  person 
other  than  the  owner  and  the  owner  is  nonresident.*^ 

Civil  remedies  and  proceedings.^^ — Statutes  of  limitation  are  not  open  to 
the  objection  that  they  deprive  persons  of  their  property  without  due  process 
of  law.**  Notice  ordinarily  necessary  is  not  so  if  it  could  work  no  benefit.*" 
Service  of  foreign  corporations"  and  nonresidents*^  may  be  upon  the  persons  of 


70.  See  1   Curr.  L.   594. 

71.  Connecticut  Inheritance  tax  law  Is  val- 
id. Appeal  of  Nettleton,  76  Conn.  235,  56 
A.   565. 

72.  Godfrey  v.  Bennington  Water  Co.,  76 
Vt.   350,  55  A.  654. 

73.  Nathan  v.  Spokane  County  [Wash.] 
76  P.  521. 

74.  Missouri  V.  Dockery,  191  TT.  S.  165,  24 
S.  Ct.  53. 

75.  McCray  v.  U.  S.,  195  U.  S.  27,  24  S.  Ct. 
769. 

76.  Heinz  v.  Board  of  Equalization  of  City 
of  Davenport,   121   Iowa,   446,   96   N.   W.   967. 

77.  Knoxville  Traction  Co.  v.  McMillan 
[Tenn.]  77  S.  W.  665. 

78.  Hodge  V.  Muscatine  County,  121  Iowa, 
482,  96  N.  W.   968. 

79.  Village  of  Canaseraga  v.  Green,  88  "N. 
T.   S.   539. 

80.  Parish  v.  Bast  Coast  Cedar  Co.,  133 
N.  C.  478,  45  S.  B.  768.  State  constitutions 
or  statutes  that  attempt  to  divest. the  title 
of  the  owner  of  lands  and  vest  it  in  another 
for  nonpayment  of  taxes,  without  any  judi- 
cial proceeding  and  do  not  provide  for  re- 
demption, or  for  a  sale  and  return  of  the 
proceeds  over  and  above  the  taxes  and  fees, 
violate  the  provision  requiring  due  process 
of  law.  King  v.  Hatfield,  130  F.  664;  Roper 
Dumber  Co.  v.  Elizabeth  City  Lumber  Co., 
135  N.  C.  742,  47  S.  B.  757. 

81.  Leigh  V.  Green,  193  XT.  S.  79,   24  S.  Ct. 


390.  Four  weeks'  notice  by  publication  of 
the  sale  of  lands  for  nonpayment  of  a  tax 
is  not  unconstitutional  as  unreasonably  short. 
Johnson  v.  Hunter,  127  F.  219. 

82.  Williams  v.  Pittock  [Wash.]  77  P. 
385. 

83.  See   1   Curr.  L.   695. 

84.  Linton  v.  Heye  [Neb.]  95  N.  W.  1040. 
A  statute  limiting  the  time  within  which 
possession  can  be  claimed  or  defended  under 
a  tax  deed  is  one  of  limitations.  St.  Mary's 
Power  Co.  v.  Chandler-Dunbar  Water  Power 
Co.    [Mich.]    95   N.  W.   554. 

85.  That  no  notice  to  a  litigant  of  the 
filing  of  an  affidavit  disqualifying  the  trial 
Judge  Is  required  by  a  statute  is  no  ground 
of  Invalidity,  since  the  mere  filing  of  the  af- 
fidavit accomplishes  its  purpose  and  notice 
to  the  adversary  would  not  benefit  him.  State 
V.  Clancy  [Mont.]  77  P.  312. 

86.  Service  of  process  on  the  secretary  of 
a  foreign  corporation  maintaining  its  prin- 
cipal place  of  business  in  a  state  in  accord- 
ance with  the  state  statute  Is  sufficient  [Ball. 
Ann.  Codes  &  St.  Wash.  §  4875].  Smith  v. 
Empire  State-Idaho  Min.  &  Development  Co., 
127  F.  462. 

87.  The  Massachusetts  statute  providing 
tor  service  in  a  cross  action  on  the  attorney 
appearing  for  a  nonresident  plaintiff  is  valid 
[Rev.  Laws,  c.  170,  §§  2,  3].  Arkwright 
Mills  V.  Aultman  &  T.  Machinery  Co.  128 
F.  195. 
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their  ofiScers  and  representatives,  and  service  outside  the  state  may  suffice."  A 
statute  providing  for  the  appointment  of  a  guardian  for  a  minor  child  without 
notice  to  the  parent  is  not  a  deprivation  of  the  parent  of  any  valuable  right, 
the  state  having  a  right  to  provide  for  the  custody  and  control  of  children.^' 

Eecent  statutes  permitting  amendment  of  the  statement  for  mechanic's  lien 
after  suit  brought,'"  authorizing  an  inspection  of  mines  in  an  action  to  deter- 
mine adverse  claims  thereto,'*  authorizing  a  directed  verdict,"^  and  providiiig 
that  plaintiff  in  forcible  entry  proceedings  shall,  on  filing  bond,  be  entitled  to  a 
writ  of  restitution  before  judgment,'^  have  been  sustained,  while  a  law  attaching 
conclusiveness  to  a  tax  receipt'*  has  been  held  invalid. 

Eecovery  against  the  master  alone  in  a  tort  action  against  master  and  serv- 
ant jointly  does  not  deprive  the  master  of  his  property  without  due  process  of 
law  on  the  theory  that  he  is  thereby  deprived  of  bis  right  of  reimbursement  from 
the  servant." 

The  right  to  a  new  trial  after  judgment  is  not  specifically  granted  by  the 
constitution,  nor  a  right  essential  to  due  process  of  law,  but  is  a  statutory  privi- 
lege granted  to  an  aggrieved  party  on  statutory  conditions  which  must  be  com- 
plied with." 

A  statute  providing  that  tender  of  the  amount  of  the  debt  shall  divest  the 
title  of  the  purchaser  at  foreclosure  sale  does  not  unjustly  deprive  him,*'  but 
due  process  of  law  is  denied  by  a  statute  which  divests  the  title  of  a  mortgagee 
in  possession  imder  purchase  at  foreclosure  for  failure  to  obtain  a  sheriff's  deed 
within  a  stated  time.'* 

A  statute  authorizing  special  administration  on  the  estates  of  persons  be- 
lieved to  be  dead  is  invalid  when  applied  to  the  estate  of  a  living  person,"  but  a 
statute  providing  for  administration  of  the  estates  of  persons  presumed  to  be 
dead  by  reason  of  their  long  absence  does  not  deprive  such  persons  of  their  prop- 
erty without  due  process  of  law,  being  strictly  in  rem  and  aU  rights  of  the  owner 
being  preserved.* 

The  rents  of  a  married  woman's  separate  estate  being  community  property, 
she  is  not  deprived  thereof  without  due  process  of  law  by  the  appointment  of  a 
receiver  for  rents  of  property  mortgaged  by  herself  to  secure  a  debt  of  her  hus- 
band, she  having  joined  in  an  assignment  of  the  rents.^ 

Oriminal  offenses  and  procedure.^ — To  constitute  due  process  of  law  in  a 
criminal  case,  there  must  be  a  law  describing  the  offense,  an  accusation  inform- 
ing the  accused  of  the  nature  of  the  offense  must  be  presented,  he  must  have 
his  day  in  court,  and  his  trial  must  proceed  according  to  established  procedure 
consisting  of  rules  of  pleading  and  practice  before  a  court  of  competent  juris- 


88.  Notice  of  proceedings  for  an  Increase 
of  the  allowance  for  the  support  of  children 
of  divorced  parents.  VT^hite  v.  White  [N.  J. 
Err.   &  App.]    55  A.   739. 

89.  In  re  Lundberg  [Cal.]  77  P.  1B6. 

90.  Atkinson  v.  Woodmansee  [Kan.]  74  P. 
640. 

91.  State  V.  District  Court  of  Second  Ju- 
dicial Dist.,   28  Mont.   528,   73  P.    230. 

9Z.  Where  evidence  demands  and  there 
is  no  conflict.  Tllley  v.  Cox,  119  Ga.  867,  47 
S.  E.  219. 

93.  Morris  v.  Healy  Lumber  Co.,  33  Wash. 
451,  74  P.   662. 

94.  Making  the  possession  of  a  tax  re- 
ceipt conclusive  evidence  that  all  prior  taxes 
have  been  paid  takes  the  county's  property 


without  due  process.     Harris  v.   Stearns    [S. 
D.]   97  N.  W.  361. 

95.  Southern  R.  Co.  v.  Carson,  194  U.  S. 
136,  24  S.  Ct.  609. 

96.  Btchells  v.  Wainwrlght,  76  Conn.  534, 
57  A.  121. 

97.  Leet  v.   Armbruster    [Cal.]    77   P.    653. 

98.  Bradley  v.  Llghtcap,  195  U.  S.  1,  24,  24 
S.   Ct.    748,   753. 

99.  Clapp  V.  Houg  [N.  T>.]  98  N.  W.  710. 
See,  also,  Romy  v.  State  [Ind.  App.]  67  N.  B. 
998 

1.  Cunnius  v,  Reading  School  Dist.,  206 
Pa.  469,  56  A.  16. 

a.  De  Berrera  v.  Frost  [Tex.  Civ.  App.] 
77  S.  W.  637. 

3.     See  1  Curr.  L.  B95. 
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diction.*  An  erroneous  decision  by  a  state  court  as  to  what  the  common  law  of 
a  subject  is,  if  violative  of  no  fundamental  right,  or  specific  constitutional  pro- 
vision, does  not  deny  him  due  process  of  law.'*  A  statute  authorizing  the  seizure 
and  summary  destruction  of  only  such  property  as  is  made  and  kept  solely  for 
gambling'  or  other  unlawful  purposes  does  not  deprive  the  owner  without  due 
process,^  but  property  of  a  nature  innocent  in  itself  cannot  be  so  destroyed  with- 
out hearing  merely  because  it  has  been  put  to  an  unlawful  use.*  A  statute  de- 
fining and  punishing  incest,  though  not  making  knowledge  of  the  relationship  an 
element  of  the  crime  is  not  for  that  reason  invalid,'  and  a  statute  providing  for 
the  summary  punishment  of  election  officers  for  contempt  of  court  is  valid  ;^" 
but  a  statute  prohibiting  the  use  of  the  national  flag  for  advertising  and  label 
purposes  in  so  far  as  it  applies  to  articles  manufactured  before  its  enactment  is 
invalid.^^  A  statute  limiting  the  fees  a  justice  of  the  peace  may  receive  from 
.the  county  in  criminal  cases  in  any  ope  month  cannot  be  considered  as  depriving 
the  citizen  of  his  liberty  on  the  ground  that  by  convicting  one  accused  of  crime 
the  justice  might  increase  his  fees.^-  The  conviction  in  regular  manner  of  a 
city  lot  owner  of  a  violation  of  an  ordinance  prohibiting  growths  of  weeds  on 
city  lots  is  due  process.^* 

The  Federal  supreme  court  will  not  inquire  whether  the  indictment  on 
which  the  accused  was  convicted  in  the  state  court  sufficiently  charged  an  of- 
fense,^* and  a  statute  providing  for  the  indictment  of  an  accessory  before  the 
fact  in  similar  terms  to  a  principal  is  not  a  deprivation.^' 

The  due  process  clause  is  not  violated  by  a  statute  making  the  possession  of 
policy  slips  prima  facie  evidence  of  guilt,^*  and  the  reading  of  the  deposition  of 
an  absent  witness  does  not  deprive  the  accused  on  trial  in  a  state  court  of  his 
liberty  without  due  process  of  law.^'  Proceedings  before  the  district  court  of 
Kansas  to  take  testimony  under  the  Anti-Trust  Law  of  that  state  are  judicial  and 
constitute  due  process.^' 

§  16.  Compensation  for  taking  property." — The  power  of  eminent  domain 
is  inherent  in  every  independent  government;  it  is  not  conferred  by  the  consti- 
tutions of  the  American  states,  the  provisions  therein  being  limitations  merely 
on  the  exercise  of  the  power.^"  The  constitutional  provision  that  private  prop- 
erty shall  not  be  taken  nor  damaged  for  public  use  without  just  compensation''^ 


4.  Jamison  v.  Wlmblsh,  130  P.   S51. 

5.  West  V.  La.,  194  U.  S.  258,  24  S.  Ct. 
650.  The  decision  of  a  state  court  that  cer- 
tain acts  constitute  an  offense  at  the  com- 
mon law  presents  no  Federal  question.  How- 
ard V.  Fleming,  191  U.  S.  126,  24  S.  Ct.  49. 
Where  the  highest  court  of  a  state  holds 
that  an  instruction  In  a  criminal  case  cor- 
rectly defining  reasonable  doubt  Is  suffi- 
cient without  reference  to  the  presumption 
of  Innocence,  an  instruction  following  the 
rule  cannot  be  regarded  by  the  Federal  su- 
preme court  as  a  denial  of  due  process. 
Howard  v.  Fleming,  191  IT.  S.  126,  24  S.  Ct. 
49;  Howard  v.  North  Carolina,  191  TJ.  S.  126, 
24  S.  Ct.  49. 

6.  Sand.  &  H.  Dig.  §  1618.  Garland  Nov- 
elty Co.  V.  State,  71  Ark.  138,  71  S.  W.  257. 
Code  1899,  c.  161,  §  1.  Woods  v.  Cottrell  [W. 
Va.]    47    S.  B.   275. 

7.  McConnell  v.  McKillip  [Neb.]  99  N.  W. 
505. 

8.  Guns,  etc.,  used  in  violating  game  law. 
McConnell  v.   McKillip    [Neb.]    99   N.    W.    505. 

8.  State  V.  Glindemann,  34  Wash.  221,  75 
P.   800. 


10.  Sherman  v.  People   [111.]   71  N.  E.   618. 

11.  People  V.  Van  De  Carr,  178  N.  T.  425, 
70  N.  E.   965. 

12.  Herbert  v.  Baltimore  County  Com'rs, 
97  Md.  639,  55  A.  376. 

13.  City  of  St.  Douls  V.  Gait  [Mo.]  77  S. 
W.    876. 

14.  Howard  v.  Fleming,  191  U.  S.  126,  24  S. 
Ct.    49. 

15.  People  V.  Nolan  [Cal.]  77  P.  774. 

16.  Adams  v.  New  York,  192  U.  S.  585,  24 
S.   Ct.   372. 

17.  West  V.  Louisiana,  194  U.  S.  268,  24  & 
Ct.  650. 

18.  State  V.  Jack   [Kan.]   76  P.   911. 

19.  See  1  Curr.  L.  696.  See  extended  treat- 
ment in  Eminent  Domain,  1  Curr.  L.  1002. 

20.  Shively  v.  Lankford,  174  Mo.  535,  74 
S.  W.  835.  The  power  of  eminent  domain  Is 
a  power  recognized  but  not  granted  by  the 
constitution.  It  being  Inherent  in  the  gov- 
ernment. Samlsh  River  Boom  Co.  v.  Union 
Boom  Co.,  32  Wash.  586,  73  P.  670. 

ai.  Qaylord  v.  Sanitary  Dist.  of  Chicago, 
204  111.  671,  68  N.  B.  522;  Juvlnall  v.  James- 
burg    Drainage    Dist.,    204    111.    106,    68    N.    E. 
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means  that  private  property  shall  be  taken  for  no  other  than  a  public  use,  and 
then  only  upon  the  payment  of  a  ]ust  compensation.^''  A  use  is  public  when  it 
will  promote  the  public  interest  and  tend  to  develop  the  resources  of  the  state.^' 
The  question  whether  a  use  is  public  is  strictly  a  judicial  one,  imprejudiced  by 
anything  the  legislature  has  said  upon  the  subject,  in  Washington,'^*  and  legis- 
lative in  Virginia.-'  The  provisions  looking  to  compensation  for  private  prop- 
erty taken  for  public  use  do  not  limit  the  proper  use  of  public  highways,""  and 
land  held  and  used  for  a  public  use  when  needed  for  a  different  or  inconsistent 
public  use  may  be  condemned  for  the  latter  use."^  A  constitutional  provision 
requiring  payment  into  court  is  satisfied  by  a  statute  providing  payment  to  a 
township  trustee  in  case  of  a  township  road,^'  and  is  not  violated  by  retaining  a 
part  of  the  money  paid  into  court,  to  satisfy  a  special  tax  bill  issued  against  the 
land  before  condemnation."*  Property  is  not  taken  without  just  compensation 
by  an  ordinance  prohibiting  the  growth  of  rank  and  noxious  weeds  on  one's  city 
lot,*"  nor  by  a  rule  prohibiting  by  riparian  owners  the  pollution  of  streams  used 
for  domestic  water  supply,*^  nor  by  a  statute  licensing  transient  merchaats,^" 
nor  one  providing  for  the  inspection  of  mining  claims  in  a  suit  to  determine 
*  adverse  claims,''  nor  by  an  assessment  of  property -for  a  local  improvement  based 
on  the  benefits  derived."* 

§  17.  Right  to  jtistice  and  guaranty  of  remedies.^^ — The  constitution  guar- 
anties to  every  citizen  liberty  and  a  certain  remedy  in  the  laws  for  all  injuries 
or  wrongs  which  he  may  receive  in  his  person,  property  or  character;''  this  guar- 
anty is  of  a  remedy  for  only  such  injuries  as  result  from  an  invasion  or  infringe- 
ment of  a  legal  right,  or  the  failure  to  discharge  a  legal  duty  or  obligation." 
An  appeal  is  a  sufficient  remedy  if  adequate  in  scope,'*  likewise  an  exclusive 


440.  Meaning  of  "just  compensation." 
Spring  Val.  \7aterworks  v.  San  Francisco, 
124  F.  574,  601. 

22.  Gaylord  v.  Sanitary  Dlst.  of  Chicago, 
204  in.  576,  68  N.  E.  522.  The  provision  that 
private  property  shall  not  be  taken  for  pub- 
lic use  without  just  compensation  is  con- 
strued to  mean  that  private  property  shall 
not  be  taken  for  private  use.  Nash  v.  Clark 
[Utah]  75  P.  371.  Right  to  erect  billboards 
on  one's  own  land  Is  property  not  to  be  tak- 
en without  compensation.  People  v.  Green, 
85  App.  Div.  400,  83  N.  T.  S.  460.  A  statute 
providing  for  the  condemnation  of  private 
property  for  public  use,  but  failing  either 
directly  or  by  reference  to  the  general  stat- 
utes on  eminent  domain  to  provide  compen- 
sation to  the  owner,  is  invalid  [Acts  1901, 
p.  90,  c.  63].  Watauga  Water  Co.  v.  Scott 
[Tenn.]  76  S.  W.  888. 

23.  Taking  water  to  Irrigate  a  farm  is 
for  a  public  use  in  this  sense.  Nash  v.  Clark 
[Utah]  75  P.  371.  Drainage  is  public.  La- 
guna  Drainage  Dlst.  v.  Charles  Martin  Co. 
[Cal.]  77  P.  933.  Private  spur  track  may  be 
public.  Ulmer  v.  Lime  Rock  R.  Co.,  98  Me. 
579,  57  A.  1001.  The  private  use  of  land  for 
n,  burial  ground  by  a  private  corporation  is 
not  public.  Starr  Burying  Grounds  Ass'n  v. 
North  Lane  Cemetery  Ass'n  [Conn.]  68  A. 
467.  If  a  branch  railroad  track  is  open  for 
public  use  on  equal  terms  to  all  having  oc- 
casion at  any  time  to  use  it,  so  that  all  can 
demand  that  they  be  served  without  dis- 
crimination as  of  right,  and  the  track  Is 
subject  to  governmental  control,  under  gen- 
eral laws,  as  are  the  main  lines  of  a  railroad, 
the  use  is  public.  Ulmer  v.  Lime  Rock  R. 
Co.     98    Me.    579,    57  A.    1001. 


24.  Healy  Lumber  Co.  v.  Morris,  33  Wash. 
490,  74  P.   681. 

25.  Zircle  v.  Southern  R.  Co.  [Va,]  45  S. 
E.   802. 

26.  Telephone  line  Is  not  an  additional 
servitude.  Klrby  v.  Citizens'  Tel.  Co.  [S.  D.] 
97  N.  W.  3. 

27.  Starr  Burying  Ground  Ass'n  v.  North 
Lane  Cemetery  Ass'n   [Conn.]   58  A.   467. 

28.  Mo.  const.,  art.  2,  §  21.  Shively  v. 
Lankford,  174  Mo.   535,   74  S.  W.   835. 

29.  Ross  v.   KendaU    [Mo.]    81   S.   W.   1107. 

30.  Const.  U.  S.  Amend.  5.  City  of  St. 
Louis  V.  Gait  [Mo.]  77  S.  W.  876. 

31.  Sprague  v.  Dorr  [Mass.]   69  N.  E.   344. 

32.  Levy  V.  State,  161  Ind.  251,  68  N.  B. 
172. 

33.  State  V.  District  Court  of  Second  Judi- 
cial Dlst.,   28  Mont.   528,  73  P.   230. 

34.  Stone  v.  Little  Yellow  Drainage  Dlst.. 
118  Wis.  388,  95  N.  W.  405.  Property  is  not 
taken  without  just  compensation  by  an  as- 
sessment for  a  local  improvement  petitioned 
for  under  the  statute  by  the  lot  owners  who 
fail  to  object  to  the  Improvement  or  the 
constitutionality  of  the  statute  under  which 
it  is  made,  until  after  the  completion  of  the 
improvement.  Shepard  v.  Barron,  194  U.  S. 
553,  24  S.  Ct.  737. 

35.  See  1  Curr.  L.  597. 

36.  Gray  v.  Building  Trades  &  Council 
[Minn.]    97   N.   W.    663. 

37.  Statutory  remedies  may  be  withdrawn. 
Liability  of  city  for  personal  injury  from 
defective  street.  Goddard  v.  Lincoln  [Neb.] 
96  N.  W.  273. 

38.  A  statute  providing  for  the  initiation 
of  proceedings  to  improve  a  highway  on 
petition    of    a   majority    of    the    landowners, 
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remedy  provided  by  statute/'  and  one  trial  without  review  is  enough.*"  Eemedy 
is  denied  where  the  pleading  of  a  party  is  stricken  for  disobedience  of  a  provi- 
sional order.*^  The  right  is  not  invaded  by  the  Montana  statute  providing  for 
a  change  of  judges  on  filing  an  affidavit  of  prejudice,  though  providing  that  two- 
thirds  of  the  judges  of  the  state  may  be  disqualified  in  this  manner.*"  Eeason- 
able  regulations  imposing  costs  and  requiring  security  for  costs  as  incidents  of 
judicial  proceedings  to  redress  wrongs  or  protect  rights  do  not  require  a  suitor 
to  purchase  justice.**  A  statute  penalizing  any  member  of  a  board  of  review 
who  intentionally  agrees  to  omit  property  from  taxation  contravenes  no  principle 
of  public  justice.**  Eecovery  against  one  joint  defendant  deprives  him  of  no 
Federal  right,  though  if  sued  alone  he  could  have  removed  the  suit  to  the  Fed- 
eral court.*^  A  statute  limiting  the  right  of  action  for  libel  to  certain  actual 
damages  therein  defined  in  case  a  retraction  has  been  published  on  demand  is 
unconstitutional,  as  depriving  persons  libeled  of  their  remedy  for  wrongs,*"  but 
a  similar  statute  not  defining  actual  damages  was  sustained  as  permitting  re- 
covery as  to  everything  except  punitive  damages,  to  which  there  is  no  property 
right.*' 

§  18.    Jury  trials  preserved.*^ — The  right  of  trial  by  jury  as  it  existed  at* 
common  law  has  been   almost  universally   preserved.     Some  constitutions   dis- 
pense with  imanimity.     In  some  states  the  constitutional  right  is  supplemented 
by  a  statutory  right  in  cases  where  it  did  not  exist  at  common  law.*' 

§  19.  Crimes,  prosecutions,  punishments  and  penalties."" — The  sixth 
amendment  of  the  Federal  constitution  does  not  apply  to  proceedings  in  the 
state  courts  generally,"^  neither  is  it  applicable  to  prosecutions  in  California, 
notwithstanding  the  declaration  in  the  constitution  of  that  state  that  it  is  an 
inseparable  part  of  the  American  union,  and  subject  to  its  laws  and  constitution."^ 
Persons  accused  of  crime  are  entitled  under  American  constitutions  to  a  speedy 
and  public  trial  by  an  impartial  jury  in  the  county  or  district  where  the  crime 
was  committed,"  but  this  provision  does  not  invalidate  a  statute  providing  for 


and  for  the  assessment  of  Its  cost  as  benefits, 
givlns  aU  owners  notice  and  a  right  of  ap- 
peal, is  unobjectionable  [Ind.  Bill  of  Rights, 
§  12].  BowUn  V.  Cochran,  161  Ind.  486,  69 
N.   E.    163. 

39.  Assessment  proceeding.  McCall  v. 
Rochester,   89   N.   T.   S.   766. 

40.  Fleahman  v.  McWhorter  [W.  Va.]  46 
S.   B.    116. 

41.  Answer  to  be  stricken  for  refusal  to 
attend  when  required  to  give  his  deposition. 
Held  invalid,  as  tending  unduly  to  restrict 
the  right  to  defend  an  action  [Code  Civ. 
Proc.  §  1991].  Summervllle  v.  Kelllher  [Cal.] 
77  P.  889. 

42.  State  V.  Clancy  [Mont.]  77  P.  312. 
Harrigan  v.  Gilchrist  [Wis.]   99  N.  W. 


43. 

909. 
44. 
45, 


State  V.  ZUlman  [Wis.]  98  N.  W.  B43. 
Southern   R.   Co.   v.   Carson,  194  U.   S. 
136,  24  S.  Ct.  609. 

46.  Hanson  v.  Krehbiel  [Kan.]  75  P.  1041. 
See,  also,  annotation,  ante,  §  15. 

47.  Osborn  v.  Leach,  135  N.  C.  628,  47  S.  E. 
811. 

48.  See  1  Curr.  L.  597. 

49.  See  a  full  treatment  in  Jury,  2  Curr. 
L.  633. 

BO.     See  1  Curr.  L.  599. 

Bl.  West  v.  Louisiana,  194  TJ.  S.  258,  24 
S.  Ct.  650;  People  v.  Welsh,  88  App.  Div.  65, 
84   N.    T.   S.   703.     In   Georgia  It   seems   that 


misdemeanor  cases  before  a  city  court  may 
be  prosecuted  on  accusation  signed  offloially 
by  the  prosecuting  officer.  Even  were  it 
not  so  an  accusation  founded  on  affidavit 
suffices  and  it  does  not  matter  that  the  act 
creating  the  court  falls  to  specifically  re- 
quire it.  Wright  V.  Davis  [Ga.]  48  S.  B. 
170. 

Ba.    People  V.  Nolan  [Cal.]   77  P.  774. 

53.     O'Berry  v.  State  [Fla.]   36  So.  440. 

NOTE.  What  is  a  "crime"  vritlilii  the 
meaning  of  the  constitution?  Schick  v.  U.  S., 
24  S.  Ct.  826  was  a  case  of  prosecution  by 
information  for  a  penalty  for  the  knowing 
purchase  or  receipt  for  sale  of  oleomargarine 
which  had  not  been  stamped  according  to 
law.  The  question  mainly  argued  in  the  su- 
preme court  was  whether  the  plaintiff  in  er- 
ror could  lawfully  waive  the  trial  by  jury 
in  view  of  the  3d  clause  of  section  2,  art. 
3,  of  the  constitution,  which  provides  that 
"the  trial  of  all  crimes,  except  in  cases  of 
impeachment,  shall  be  by  jury,"  and  ar- 
ticle 6  of  the  amendments,  which  provides 
that  "in  all  criminal  prosecutions  the  ac- 
cused shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  Impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have 
been  committed."  In  other  words,  was  the 
violation  of  the  act  relative  to  the  purchase 
or  sale  of  oleomargarine  a  crime? 

Mr.   Justice   Brewer,   who  wrote   the   opin- 
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change  of  venue  on  application  either  of  the  accused  or  the  state,'*  and  where  the 
accused  has  taken  no  steps  to  procure  a  speedy  trial,  the  fact  that  the  public  pros- 
ecutor has  not  set  the  case  for  trial  as  early  as  he  could  have  been  required  to, 
will  not  prevent  a  trial."'  The  constitution  in  providing  that  a  defendant  shall 
have  compulsory  process  to  obtain  the  testimony  of  his  own  witnesses  does  not 
guaranty  their  attendance,  nor  more  than  ordinary  diligence  in  serving  subpoenas," 
and  the  provisions  against  bills  of  attainder  and  that  no  conviction  shall  work  for- 
feiture of  estate  does  not  apply  to  a  holding  that  a  husband  could  not  by  jure 
mariti  take  any  interest  in  his  wife's  property,  he  having  murdered  her,  since 
such  property  imder  the  holding  never  came  to  him."  A  statute  providing  for 
the  summary  punishment  of  election  officers  for  contempt  of  court  is  not  objec- 
tionable for  providing  that  such  conviction  and  punishment  shall  be  no  bar  to 
subsequent  criminal  prosecution.'*  A  statute  imposing  a  penalty  on  a  railroad 
company  for  failure  of  its  engineer  to  stop  its  train  at  a  railroad  crossing  is  not 
for  that  reason  invalid,  as  it  merely  exacts  the  duty  of  seeing  that  its  employe 
acts  in  obedience  to  the  statute."  Whether  or  not  a  crime  is  infamous  depends 
upon  the  fact  whether,  by  the  statute  defining  it,  an  infamous  punishment  can 
be  awarded.'"  The  indeterminate  sentence  law  is  for  the  benefit  of  convicts,  and 
constitutional.'*  The  bastardy  act  of  Nebraska  is  valid,'^  but  that  of  Washington 
is  not." 

The  constitutional  prohibition  against  ex  post  facto  laws  applies  only  to 
criminal  or  penal  statutes.'*  The  indeterminate  sentence  law  of  Kansas  is  ex 
post  facto  as  applied  to  offenses  committed  prior  to  its  enactment,"  but  a  change 
in  the  law  regarding  persons  condemned  to  death,  whereby  they  are  confined  in 
the  state  penitentiary  instead  of  the  county  jail  pending  execution,  works  no  dis- 
advantage, and  is  not  ex  post  facto,  even  as  applied  to  those  convicted  before  its 
enactment."    A  statute  requiring  one  convicted  of  a  second  ofEense  to  give  bond 


ion  of  the  court,  mainly  relied  upon  the 
definition  given  by  Blaokstone,  which  Is  as 
follows:  "A  crime  or  misdemeanor  Is  an  act 
committed  or  omitted,  in  violation  of  a  pub- 
lic law  either  forbidding  or  commanding  It. 
This  general  definition  comprehends  both 
crimes  and  misdemeanors,  which,  properly 
speaking,  are  mere  synonymous  terms; 
though  In  common  usage,  the  word  'crimes' 
is  made  to  denote  such  offenses  as  are  of  a 
deeper  and  more  atrocious  dye;  while  small- 
er faults  and  omissions  of  less  consequence 
are  comprised  under  the  gentler  name  of 
'misdemeanors'  only."  This,  said  Mr.  Jus- 
tice Brewer,  was  the  definition  with  which 
the  framers  of  the  constitution  were  pre- 
sumably familiar,  and  they  must  have  used 
the  term  in  that  sense.  It  was  therefore 
held  that  the  offense  under  consideration 
was  not  a  crime  within  the  meaning  of  the 
constitution. 

An  express  and  specific  definition  of  this 
term  had,  as  a  fact,  been  given  by  the  su- 
preme court  of  the  United  States  In  an  ear- 
lier case,  though  the  opinion  in  the  case  at 
bar  does  not  refer  to  it.  In  Commonwealth 
V.  Dennison,  24  How.  [U.  S.]  66,  99,  one  of 
the  fugitive  slave  cases,  the  governor  of 
Ohio  had  refused  to  deliver  up  one  Lago, 
who  was  under  indictment  in  Kentucky  for 
the  offense  of  assisting  a  slave  to  escape,  on 
the  ground  that  the  alleged  offense  against 
the  local  statute  of  Kentucky  was  not  a 
crime  within  the  meaning  of  the  constitu- 
tion. But  the  unanimous  court,  speaking  by 
Mr.  Chief  Justice  Taney,  held  that  the  words, 


"treason,  felony,  or  other  crime,"  In  their 
plain  and  obvious  import,  as  well  as  in  their 
legal  and  technical  sense,  embrace  every  act 
forbidden  and  made  punishable  by  the  law 
of  the  state.  The  word  "crime"  of  Itself  In- 
cludes every  offense,  from  the  highest  to  the 
lowest  In  the  grade  of  offenses,  and  includes 
what  are  called  "misdemeanors,"  as  well  as 
"treason   and  felony." — 3   Mich.   L.   R.   59. 

54.  O'Berry  v.  State  [Fla.]   36  So.  440. 

55.  State  v.  Banks,  111  La.  22,   35  So.  370. 

56.  Smith  V.  State,  118  Ga.  61,  44  S.  B. 
817. 

57.  U.  S.  Const,  art.  1,  §§  9,  10;  Tenn. 
const,  art.  1,  S  12.  Box  v.  Lanier  [Tenn.] 
79   S.  W.   1042. 

58.  Sherman  v.  People   [111.]   71  N.  B.   618. 

59.  State  V.  Chicago,  etc.,  R.  Co.,  122  Iowa, 
22,    96  N.  W.   904. 

60.  Jamison  v.  Wlmbish,  130  F.  351. 

61.  People  V.  Adams,  176  N.  T.  351,  68  N. 
B.  636;  State  v.  Stephenson  [Kan,]  76  P.  905. 
Cf.  State  V.  Tyree  [Kan.]   77  P.  290. 

ea.  Gatzmeyer  v.  Peterson  [Neb.]  94  N.  W. 
974. 

63.  State  V.  Tleman,  32  Wash.  294,  73  P. 
375. 

64.  Calder  v.  Bull,  3  Dall.  [U.  S.]  386; 
Fletcher  v.  Peck,  6  Cranch  [U.  S.]  138;  Og- 
den  V.  Saunders,  12  Wheat.  [U.  S.]  266; 
Watson  V.  Mercer,  S  Pet.  [U.  S.]  110;  De 
Pass  V.  Bidwell,  124  P.  615.  See  1  Curr. 
L,  599,  n.  22. 

65.  State  V.  Tyree  [Kan.]   77  P.  290. 

66.  State  V.   Rooney   [N,  D.]    95  N.  W.  513. 
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for  future  behavior  in  addition  to  punishment  is  not  invalid  as  punishing  for 
prior  offenses,  but  is  merely  declaratory  of  the  common  law,*'  and  a  statute  pro- 
viding a  severer  penalty  for  a  third  conviction  of  larceny  is  not  ex  post  facto, 
though  applying  to  one  whose  prior  convictions  were  had  before  its  enactment,'* 
nor  is  it  invalid  on  the  ground  that  it  changes  the  rules  of  evidence  and  admits 
different  testimony  than  was  admissible  at  the  time  of  the  commission  of  the  of- 
fense.** A  statute  validating  polygamous  marriages  from  the  time  the  previous 
marriage  is  dissolved  by  death  or  divorce  applies  to  a  case  where  divorce  prohibit- 
ing remarriage  for  two  years  had  been  granted  before  its  enactment,  but  the  two 
years  had  not  espired,  and  so  construed,  the  statute  is  not  objectionable  as  retro- 
active.'" A  statute  including  embezzlement  in  the  definition  of  larceny,  but  in 
no  way.  altering  the  rules  of  evidence  or  the  nature  of  evidence  required  to  con- 
vict, should  be  construed  to  relate  merely  to  matters  of  pleading,  and  therefore 
not  ex  post  facto  as  applied  to  crimes  committed  before  its  enactment.'^  A  law 
punishing  individuals  for  practicing  a  profession  in  the  state  without  license  is 
not  ex  post  facto  because  applicable  to  those  who  were  legally  practicing  before  its 
enactment.'^ 

There  is  nothing  in  the  constitution  of  the  United  States  or  in  those  of  the 
several  states  that  guaranties  to  a  person  charged  with  a  misdemeanor  the  right 
to  demand  an  indictment  by  a  grand  jury.'*  The  legislature  may  prescribe  a 
form  of  indictment  or  information  to  be  used,'*  but  it  must  acquaint  the  accused 
with  the  nature  and  cause  of  the  accusation  against  him,"  and  run  in  the  name 
of  the  people  or  the  state  as  required  by  the  constitution.'*  In  several  states  fel- 
onies must  be  prosecuted  by  iudictment." 

The  necessity  of  defendant's  presence  at  the  trial  of  felony  cases  does  not 
extend  to  the  view  of  the  premises,'*  and  a  defendant  in  a  state  court  who  ap- 
pears by  counsel  may  be  tried  for  a  misdemeanor  in  his  absence." 

The  sixth  amendment  of  the  Federal  constitution  does  not  apply  to  proceed- 
ings in  state  courts,  nor  is  there  any  specific  provision  in  the  Federal  constitution 
requiring  defendant  to  be  confronted  with  the  witnesses  against  him  in  a  crim- 
inal trial  in  the  state  courts.*"  The  right  when  constitutionally  granted  may  be 
waived,*^  and  is  required  only  once  in  Louisiana.*''    A  statute  permitting  proof 


67.  Huyser  v.  Com.,  25  Ky.  L.  R.  608,  78  S. 
W.  174. 

68,  69.     Iowa  V.  Jones,   128   P.   626. 

70.  Commonwealth  v.  Josselyn  [Mass.]  71 
N.   E.   313. 

71.  Commonwealth  v.  Kelley,  184  Mass. 
320,   68  N.  B.   346. 

72.  State  V.  Chapman,  69  N.  J.  Law,  464, 
55  A.   94. 

73.  Green  v.  State,  119  Ga.  120,  46  S.  E. 
990. 

74.  Brass  v.  State  tFla.]  34  So.  307.  The 
legislature  may  provide  that  an  indictment 
for  murder  shall  specify  the  degree.  Com- 
monwealth V.  Ibrahim,  184  Mass.  255,  68  N. 
B.  231.  A  statute  recognizing  different  de- 
grees of  murder  and  providing  that  it  shall 
not  be  construed  to  require  any  change  in 
indictments  therefor  Is  not  violative  of  the 
right  of  a  person  accused  to  be  informed  of 
the  nature  of  the  accusation  against  him. 
State  V.   Cole,    132   N.   C.    1069,   44    S.   E.    391. 

75.  Brass  v.  State  [Fla.]  34  So.  307. 

76.  The  omission  of  the  word  "the"  from 
the  commencement  of  an  information  re- 
quired by  the  constitution  to  begin  "In  the 
name  and  by   the  authority  of   the  state   of 


Texas"  Is  immaterial  [Const,  art.  5,  §  12]. 
"Weaver  v.  State  [Tex.  Cr.  App.]  76  S.  W. 
564.  A  provision  that  all  prosecutions  shall 
be  In  the  name  and  by  the  authority  of  the 
commonwealth  does  not  prohibit  prosecu- 
tions in  municipal  courts  in  the  name  of  the 
city  for  violations  of  its  ordinances.  City  of 
Louisville  v.  Wemhoff,  25  Ky.  L.  R.  995,  76 
S.  W.  876. 

77.  The  juvenile  court  act  of  Pennsyl- 
vania violates  the  bill  of  rights  in  provid- 
ing for  prosecutions  for  felony  by  Informa- 
tion. Mansfield's  Case,  22  Pa.  Super.  Ct. 
224. 

78.  State  v.  Mortensen,  26  Utah,  312,  73 
P.    562,    633. 

79.  People  V.  "Welsh,  88  App.  Div.  65,  84 
N.   Y.    S.   703. 

80.  "West  V.  Louisiana,  194  U.  S.  258,  24  S. 
Ct.  650;  People  v.  "Welsh,  88  App.  Div.  65, 
84  N.  T.  S.  703. 

81.  Stipulation  as  to  testimony  of  absent 
witness  and  declination  to  accompany  jury 
on  view  of  premises.  State  v.  Mortensen,  26 
Utah,  312,  73  P.  562,  633. 

82.  State  v.  Banks,  111  La.  22,  35  So.  370. 
See  1  Curr.  L.  p.  599,  n.  31. 
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of  the  general  reputation  of  accused's  house  on  a  prosecution  for  keeping  a  house 
of  iU  fame  is  valid."' 

The  guaranty  against  furnishing  evidence  against  oneself  can  be  waived, 
and  if  a  witness  before  the  grand  jury  makes  no  claim  of  privilege  and  testifies 
falsely,  he  is  liable  for  perjury,  though  his  answers,  if  truthful,  might  subject  him 
to  a  criminal  charge.'*  That  under  it  a  citizen  may  be  compelled  to  furnish  evi- 
dence against  himself  is  no  objection  to  an  income-tax  law  as  a  whole,  since  if 
the  law  is  invalid  in  that  respect,  the  citizen  may  claim  the  benefit  of  the  consti- 
tution whenever  his  rights  may  be  assailed  under  color  of  the  law.*'  A  statute 
requiring  self  incrimination,  but  granting  immunity  from  prosecution  coextensive 
with  the  constitutional  privilege  of  silence,  is  valid.''  Absolute  immunity  is  nec- 
essary, however,"  though  a  state  law  need  not  furnish  immunity  from  prosecu- 
tion under  a  Federal  statute  on  the  same  subject."  Defendant  is  not  compelled 
to  incriminate  himself  where  the  state  introduces  in  evidence  papers  found  in  the 
execution  of  a  valid  search  warrant.'®  The  court  cannot  compel  a  defendant  to 
accompany  the  jury  on  its  view  of  the  premises,  since  to  do  so  might  lead  to  self 
incrimination.""  The  requirement  that  druggists  doing  business  in  local  option 
counties  shall  render  weekly  reports  of  sales  to  the  prosecuting  attorney  does  not 
clash  with  the  provision  against  self  incrimination."' 

Excessive  penalties  are  prohibited  only  in  criminal  cases,"^  and  a  penalty  im- 
posed by  statute  wiU  not  be  held  unconstitutional  as  excessive,  unless  so  excessive 
as  to  shock  the  sense  of  mankind ;"'  undue  leniency  in  one  case  does  not  transform 
a  reasonable  punishment  in  another  case  to  a  cruel  one,'*  and  failure  to  fix  a 
minimum  penalty  for  a  violation  of  a  law  as  directed  by  the  constitution  is  not 
fatal  to  the  law,  where  a  maximum  is  provided  by  general  law."  The  constitu- 
tion of  Kentucky  forbids  the  passage  of  any  ordinance  fixing  less  penalty  than 
that  fixed  by  a  statute  for  the  same  offense."* 

§  20.  Searches  and  seizures."'' — The  guaranty  of  the  Federal  constitution 
against  unreasonable  searches  and  seizures  does  not  apply  to  actions  in  the  courts 
of  the  states,"'  and  there  is  no  violation  of  the  constitutional  guaranty  in  admit- 
ting in  evidence  in  a  criminal  trial,  papers  found  in  the  execution  of  a  valid 
search  warrant  prior  to  the  indictment."'    An  order  authorizing  a  party  to  an 


83.  state  V.  Wilson  [Iowa]  99  N.  W.  1060. 

84.  State  V.  Faulkner,  175  Mo.  546,  75  S. 
W.  116. 

85.  Peacock  v.  Pratt  [C.  C.  A.]  121  F.  772. 

86.  Statute  against  trusts  and  combina- 
tions. People  V.  Butler  St.  Foundry  &  Iron 
Co.,  201  111.  236,  66  N.  B.  349;  State  v.  Jack 
[Kan.]  76  P.  911. 

87.  Gambling.  People  v.  O'Brien,  176  N. 
T.  253,  68  N.  E.  353;  People  v.  Wyatt,  176  N. 
Y.  253,  68  N.  B.  353.  Anti-trust  law.  State 
V.  Jack  [Kan.]  76  P.  911. 

88.  State  v.  Jack   [Kan.]   76   P.   911. 

89.  Adams  v.  New  York,  192  U.  S.  586,  24 
S.  Ct.  372;  People  v.  Adams,  85  App.  Dlv.  390, 
83  N.  Y.  S.   481. 

90.  State  V.  Mortensen,  26  Utah,  312,  73  P. 
562,   633. 

91.  People  V.  Shuler  [Mich.]  98  N.  W. 
986. 

92.  An  act  providing  a  penalty  to  be  re- 
covered by  civil  action  against  an  express 
company,  unjustly  discriminating  against  an- 
other, is  not  repugnant,  to  the  constitutional 
provision  declaring  that  all  penalties  shall  be 
proportioned  to  the  nature  of  the  offense,  as 
such  provision   only  has   reference   to   crim- 


inal proceedings  [Const,  art.  1,  |  16].     Adams 
Exp.   Co.  v.  State  [Ind.]   67  N.  B.   1033. 

93.  A  fine  of  $5  for  each  prairie  chicken 
found  in  one's  possession  during  closed  sea- 
son is  not.  McMahon  v.  State  [Neb.]  97  N. 
W.  1035.  Ten  years  In  the  penitentiary  for 
a  conspiracy  to  swindle  by  means  of  a  gold 
brick  is  not  so  cruel  or  unusual  as  to  vio- 
late the  Federal  constitution.  Howard  v. 
Fleming,  191  U.  S.  126,  24  S.  Ct.  49.  A  fine 
of  not  less  than  $300  for  illegal  liquor  selling 
is  not  so  disproportionate  to  the  offense  as 
to  amount  to  a  cruel  and  unusual  punish- 
ment    State  v,  Constantino  [Vt.]  56  A.  1101. 

94.  Howard  v.  Fleming,  191  U.  S.  126,  24 
S.  Ct.  49. 

95.  State  V.  Pearson,  lit  La.  387,  34  So. 
575. 

96.  Const.  §  168.  Operation  of  pool  rooms. 
City  of  Louisville  v.  Wemhoft,  25  Ky.  L.  R. 
1924,  79  S.  W.  201. 

»7.     See  1  Curr.  L.  601. 

98.  People  V.  Adams,  176  N.  T.  351,  68  N. 
E.  636. 

99.  Adams  v.  New  York,  192  U.  S.  585,  24 
S.  Ct.  372;  People  v.  Adams,  85  App.  Div 
390,  83  N.  Y.  S.   481. 
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action  to  examine  his  adversary's  books  before  trial  is  not  imreasonable.*  An  ia- 
come-tax  law  is  not  wholly  iavaUdated  by  providing  for  unreasonable  searches  and 
seizures,  since  the  citizen  may  claim  protection  of  the  constitution  whenever  his 
rights  thereunder  are  attacked.'' 

§  21.  Suffrage  and  elections.^ — While  the  privilege  to  vote  may  not  be 
abridged  by  a  state  on  account  of  race,  color  or  previous  condition  of  servitude, 
the  privilege  is  not  given  by  the  Federal  constitution  or  any  of  its  amendments, 
nor  is  it  a  privilege  springing  from  citizenship  of  the  United  States.*  The  right 
to  vote  by  secret  ballot  is  neither  natural  nor  constitutional,  and  a  statute  pro- 
viding that  if  challenged  at  a  primary  election,  "the  voter  must  make  affidavit  that 
at  the  prior  election  he  voted  for  a  majority  of  the  party  candidates,  is  valid."  A 
provision  authorizing  the  legislature  to  pass  laws  to  secure  the  purity  of  elections 
authorizes  a  law  making  the  representatives  of  a  political  party  the  final  arbiters 
of  factional  disputes  within  the  party,'  and  a  state  statute  limiting  the  right, of 
citizens  of  other  states  to  vote  after  removal  into  the  state  enacting  it,  by  requir- 
iag  a  declaration  of  intention,  is  not  violative  of  any  right  guarantied  by  the 
Federal  constitution;^  neither  is  it  void  as  being  unreasonable  or  offensive,  or  as 
imposing  additional  qualifications  other  than  those  imposed  by  the  constitution 
of  the  state.'  A  statute  providing  for  a  board  of  five  persons  to  be  elected  by 
the  people,  but  limiting  the  voter's  right  to  vote  for  but  three  members,  is  invalid 
in  New  Jersey.*  Under  the  constitution  of  New  York,  no  person  for  the  purpose 
of  voting  is  deemed  to  have  gained  or  lost  a  residence  by  reason  of  attendance  at 
a  seminary  of  learning.^"  A  statute  providing  conditions  of  registration  is  not 
unconstitutional  as  qualifying  the  right  of  voters  to  vote.^^  By-laws  of  a  corpo- 
ration which  compel  a  member  thereof  under  penalty  of  expulsion  to  give  up  the 
free  exercise  of  his  right  of  suffrage  are  in  conflict  with  a  constitutional  provi- 
sion declaring  that  no  citizen  shall  be  disfranchised  unless  by  the  law  of  the  land 
or  judgment  of  his  peers.^* 

§  33.  Frame  and  organization  of  government;  courts;  officers.^' — In  regard 
to  the  subdivisions  of  government,  large  power  is  given  the  legislature.^*  In  so 
far  as  the  properties  and  funds  of  these  subdivisions  are  public,  it  has  control  over 
them,^°  and  may  subject  annexed  citizens  to  burdens  of  city  taxation.^'  The  con- 
stitution of  Wisconsin  provides  for  one  system  of  county  and  town  government,  as 
nearly  uniform  as  practicable.^' 

Initiative  and  referendum  laws  do  not  impair  a  republican  form  of  gov- 


1.  Swedish-American  Tel.  Co.  v.  Fidelity  & 
Casualty   Co.,    208    111.    562,    70   N.   B.    768. 

2.  Peacock  v.  Pratt  [C.  C.  A.]   121  F.  772. 

3.  See   1  Curr.  L.   601. 

4.  Minor  v.  Happersett,  21  "Wall.  [U.  S.] 
162;  Pope  v.  ■Williams,  193  U.  S.  621,  24  S.  Ct. 
573. 

B.  Hopper  v.  Stack,  69  N.  J.  Law,  562,  56 
A.  1. 

6.  People  V.  District  Court  Second  Judicial 
Dlst   [Colo.]    74  P.   896. 

7.  Pope  V.  "Williams,  193  TJ.  S.  621,  24  S. 
Ct    573 

8.  Pope  V.  Williams  [Md.]  56  A.  543. 

9.  Bowden  v.  Bedell,  68  N.  J.  Law,  451. 
53  A.  198;  Smith  v.  Perth  Amboy  [N.  J.  Law] 
56  A.  145. 

10.  Const,  art.  2,  §  3.  Petition  for  regis- 
tration by  student  held  insufficient.  In  re 
McCormack,  86  App.  Div.  362,  83  N.  T.  S. 
847. 

11.  Acts  1904,  p.  31,  0.  6,  requiring  the 
production  of  a  registration  certificate,  does 


not  violate  the  Kentucky  state  constitution. 
Yates  V.  Collins  [Ky.]  82  S.'W.  282. 

12.  Stein  V.  Marks,  89  N.  T.  S.  921. 

13.  See  1  Curr.  L.  601. 

14.  Boundaries  of  city  and  county  of  Den- 
ver under  Const.  Amend,  art.  20.  Town  of 
Montclair  v.  Thomas,   31   Colo.   327,   73   P.  48. 

15.  The  legislature  of  Colorado  has  the 
same  control  over  the  funds  of  the  new 
county  of  Denver  established  by  the  recent 
amendment  to  the  constitution  that  it  has 
over  the  funds  of  other  counties  [Amendment 
art.  20].  City  Council  of  Denver  v.  Adams 
County  Com'rs  [Colo.]   77  P.   858. 

18.  To  pay  the  existing  bonded  Indebted- 
ness of  the  city.  Toney  v.  Macon,  119  Ga. 
83,  46  S.  E.  80. 

17.  Special  charter  making  mayor  member 
of  board  of  supervisors,  and  general  statute 
making  the  supervisor  of  each  ward  a  mem- 
ber, do  not  so  clash  as  to  violate  the  con- 
stitution. State  V.  Kersten,  118  Wis.  287 
95  N.  W.  120. 
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ernment,  since  they  merely  reserve  to  the  people  a  larger  share  of  legislative  pow- 
er;" neither  does  a  grant  to  a  city  of  power  to  make  its  own  charter,  and  not  in  ex- 
press terms  limiting  it  by  the  constitution  and  general  laws  of  the  state.^' 

Provisions  against  the  holding  of  offices  under  different  departments  of  the 
government  at  the  same  time  are  met.^"  That  in  Arkansas  refers  only  to  state 
officers.^^ 

The  right  of  local  self-government'^'  is  said  to  be  a  principle  that  permeates 
the  whole  system  of  American  government.'"  It  has  been  denied,  however,^*  and 
the  constitution  of  Mississippi  expressly  provides  against  any  such  right.^°  In 
those  states  where  the  principle  is  recognized,  the  legislature  cannot  directly  or  in- 
directly appoint,  or  provide  for  the  appointment,  by  any  authority  outside  the  lo- 
cality affected,  of  any  officers  of  a  local  body,"®  except  such  as  are  mere  arms  of  the 
police  power  of  the  state,  such  as  fire  and  police  boards;"  but  the  fact  that  a  stat- 
ute confers  powers  upon  a  local  board  not  in  contemplation  when  the  board  was 
elected  is  no  objection.^^  The  formation  of  towns  or  cities  or  the  change  of  their 
boundaries  is  not  a  "local  concern"  placed  by  the  constitution  of  Arkansas,  in  the 
Jurisdiction  of  the  county  court  and  beyond  the  control  of  the  legislature,"'  and 
where  bonds  have  been  sold  by  a  township  to  improve  a  certain  street,  and  a  village 
is  subsequently  incorporated  including  that  street  within  its  territory,  a  provision 
in  the  act  of  incorporation  that  the  township  treasurer  shall  turn  the  fund  over  to 
the  village  does  not  interfere.^"  A  statute  authorizing  a  township  board  to  issue 
bonds  for  the  improvement  of  a  certain  street  in  the  township  does  not  interfere,'^ 
and  a  statute  establishing  a  sewerage  district  is  not  objectionable  as  being  a  local 
and  special  law  regulating  the  internal  affairs  of  towns  and  counties.'*  The  coun- 
ty park  act  of  New  Jersey  is  not  invalid  as  a  special  regulation  of  the  internal 
affairs  of  a  county .»'    The  power  and  authority  conferred  by  the  constitution  of 


18.  Kadderly  v.  City  of  Portland  [Or.]  74 
P.  710. 

19.  People   V.    Sours,    31    Colo.    369,    74    P. 

167. 

SO,  ai.  Const.  Ark.  art.  4,  5§  1,  2.  Sheriff 
and  chief  of  police  are  not  Incompatible. 
Peterson  v.  Culpepper  [Ark.]  79  S.  W.  783. 

22.  See  1  Curr.  L.  601.  Compare  Municipal 
Corporations,  2  Curr.  L.   940. 

23.  Cooley,  Const.  Llm.  pp.  47,  207,  223. 
State  V.  Eldredge  [Utah]   76  P.   337. 

24.  No  right  of  local  self-government, 
either  by  the  constitution,  or  based  on  his- 
tory or  tradition,  exists  In  Texas,  prohibiting 
the  legislature  from  abolishing  a  city  gov- 
ernment, and  vesting  Its  control  In  an  ap- 
pointive body  selected  by  the  governor  of  the 
state.  Brown  v.  Galveston  [Tex.]  75  S.  W. 
488.  It  is  not  a  constitutional  right  of  the 
people  of  New  Jersey  to  have  all  matters  of 
local  concern  Intrusted  to  municipal  corpora- 
tions. Within  constitutional  limits,  the  peo- 
ple of  the  state,  acting  through  the  general 
legislature,  may  delegate  to  the  municipali- 
ties such  portion  of  political  power  as  they 
may  deem  expedient,  may  w^ithhold  other 
powers,  and  may  withdraw  any  part  of  that 
which  has  been  delegated.  Van  Cleve  v. 
Passaic  Valley  Sewerage  Com'rs  [N.  J.  Law] 
58  A.  571.  A  statute  incorporating  a  town 
and  providing  that  certain  named  persons 
shall  act  as  mayor  and  aldermen  until  their 
successors  shall  be  elected  by  the  people  of 
the  town  is  valid.  Lambert  v.  Norman,  119 
Ga.   351,   46   S.  E.   433. 

25.  Adams  V.  Kuykendall  [Miss.]  35  So. 
830. 

3  Curr.  Law — 50. 


86.  Under  the  home  rule  provision  of  the 
constitution  of  New  York,  the  lengthening  of 
the  term  of  office  of  a  city  officer  Is  practi- 
cally an  appointment  for  that  time  and  In- 
valid. Const,  art.  10,  §  2.  Such  a  law  is  not 
sustainable  on  the  theory  that  the  effect  Is  a 
mere  Incident  of  a  change  of  the  time  of 
election  from  March  to  November.  In  re 
Haase,  88  App.  Div.  242,  85  N.  T.  S.  462.  In 
Pennsylvania,  the  legislature  In  creating  a 
new  court  cannot  legislate  upon  the  bench 
the  Judge  of  an  old  court.  The  Judge  must 
be  chosen  by  the  people  of  the  district.  In 
re  Mansfield,   22  Pa.  Super.  Ct.   224. 

27.  The  legislature  may  provide  for  the 
appointment  by  the  governor  of  local  police 
commissioners  who  shall  have  control  of  lo- 
cal police  matters.  Wiggin  v.  Manchester 
[N.  H.]  58  A.  522.  In  Nebraska,  the  legisla- 
ture may  confer  on  the  governor  power  to 
appoint  the  flre  and  police  board  of  cities 
of  the  first  class.  State  v.  Nolan  [Neb.]  98 
N.  W.  657. 

28.  Grosse  Polnte  Tp.  v.  Finn  [Mich.]  96 
N.  W.  1078. 

29.  Const.  1874,  art.  7,  §  28.  City  of  Lit- 
tle Rock  V.  North  Little  Rock  [Ark.]  79  S. 
W.   785. 

30.  Payne  v.  Grosse  Polnte  Tp.  [Mich.]  96 
N.  W.  1077. 

31.  Grosse  Polnte  Tp.  v.  Finn  [Mich.]  96 
N.  W.  1078. 

32.  Van  CTeve  v.  Passaic  Valley  Sewerage 
Com'rs   [N.   J.  Law]    58  A.   571. 

33.  Gen.  St.  p.  2618.  Ross  v.  Board  of 
Chosen  Freeholders  of  Essex,  69  N.  J.  Law, 
291,  55  A.  310. 
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Minnesota  upon  cities  to  frame  their  own  charters  extends  to  and  embraces  all 
subjects  appropriate  to  the  orderly  condition  of  public  afEairs.'* 

Courts^^  and  their  terms  and  jurisdiction  as  defined  by  the  constitution  are 
inviolate,  but  regulations  of  procedure  within  such  limits  are  valid. 

No  offices  may  be  created^^  except  as  authorized  by  the  constitution.  Nor 
may  tenure  terms  or  compensation  be  altered  beyond  such  authority. 

§  33.  Taxation  and,  fiscal  affairs.^'' — In  the  absence  of  constitutional  re- 
straint, the  legislature  has  absolute  power  with  respect  to  the  means  of  raising 
revenue  by  taxation.^'  The  power  to  tax,  however,  can  be  exercised  only  for 
public  purposes;'"  and  by  the  power  authorized  in  respect  of  the  particular  pur- 
pose.^" 

An  ordinance  compelling  the  removal  or  sanding  of  snow  and  ice  on  side- 
walks is  not  invalid  as  an  improper  exercise  of  the  taxing  power." 

Credits*'  and  franchises*'  are  taxable.  Privilege  and  occupation  taxes  may 
be  laid  on  a  generic  class  embracing  several  that  are  often  distinct,**  but  a  single 
act  cannot  be  taxed  per  se  as  a  privilege,*"  and  when  licenses  are  imposed  for  rev- 
enue, they  are  in  some  sense  taxes,*"  but  not  within  general  taxation  provisions 
referring  to  property.*'  Hence  uniformity  and  proportion  of  tax  to  value  do  not 
apply.*" 

The  Federal  statute  imposing  a  stamp  tax  on  the  manifests  for  clearance  of 
any  ship  or  cargo  for  a  foreign  port  is  in  effect  a  tax  on  exports  and  invalid,*" 
but  a  tax  on  shell  fish  taken  and  shipped  out  of  a  certain  county  imposed  in  con- 
nection with  a  statute  protecting  the  industry  is  not  an  export  tax,  and  is  there- 
fore not  unconstitutional  for  that  reason.'*    The  congressional  power  to  levy  ex- 


34.  Presentation  of  claims  to  auditors  and 
procedure  thereafter  are  included.  State  v. 
District  Court  of  St.  Louis  County,  90  Minn. 
457,  97  N.  m.  132. 

35.  See  1  Curr.  L.  602,  n.  70-80.  Compare 
Courts,  3  Curr.  L. 

36.  See  1  Curr.  D.  602,  n.  68;  also  Officers 
and  Public  Employes,  2  Curr.  L.  1069. 

37.  See  1  Curr.   L.   604. 

38.  State  v.  Eldredge  [Utah]  76  P.  337; 
Parsons  v.  People  [Colo.]   76  P.  666. 

30.  Statute  authorizing  creation  of  debt 
to  equip  electric  light  plant  to  furnish  city 
ind  private  consumers  is  public  [Const.  Mo. 
art.  10,  §§  1,  3,  10].  State  v.  Allen,  178  Mo. 
555,  77  S.  W.  868.  A  statute  providing  for 
payment  by  the  county  of  attorneys  appoint- 
ed to  defend  indigent  persons  accused  of 
crime  does  not  violate  a  provision  of  the 
constitution  prohibiting  the  appropriation  of 
money  of  the  county  to  the  aid  of  an  indi- 
vidual [Const,  art.  8,  §  10;  Code  Cr.  Proo. 
§  308].  People  v.  Grout,  87  App.  Div.  193, 
84  N.  T.  S.  97.  Sugar  bounty  is  not  public. 
Minnesota  Sugar  Co.  v.  Iverson  [Minn.]  97 
N.  "W.  454. 

40.  The  juvenile  court  law  of  Missouri,  in 
providing  that  the  counties  in  which  it  is 
operative  shall  pay  its  expenses,  is  not  vio- 
lative of  the  provision  that  the  legislature 
shall  not  levy  taxes  for  municipal  purposes 
rConst.  art.  10,  §§  1,  10].  Ex  parte  Loving, 
178  Mo.  194,  77  S.  W.  508. 

41.  State  V.  MoMahon,  76  Conn.  97,  55  A. 
591. 

42.  Credits  are  property  and  properly  tax- 
able as  such.  Kingsley  v.  Merrill  [Wis.]  99 
N.  VT^.  1044.  There  Is  no  inhibition  in  the 
Federal  constitution  against  the  right  of  the 


state  to  tax  property  in  the  shape  of  cred- 
its. Where  the  same  are  evidenced  by  notes 
or  obligations  held  within  the  state,  in  the 
hands  of  an  agent  of  the  owner  for  the  pur- 
pose of  collection  or  renewal,  with  a  view 
to  new  loans,  and  carrying  on  such  transac- 
tions as  a  permanent  business.  State  Bd.  of 
Assessors  v.  Comptoir  Nat.  D'Escompte  De 
Paris,  191  U.  S.  388,  24  S.  Ct.  109. 

43.  The  franchise  of  being  a  corporation 
is  assessable  as  a  franchise  under  the  con- 
stitution of  California,  and  such  an  assess- 
ment is  not  violative  of  the  14th  amendment. 
Bank  of  California  v.  San  Francisco,  142  Cal. 
276,   75  P.   832. 

44.  Under  constitutional  power  to  tax 
trades,  occupations  and  professions,  an  ordi- 
nance imposing  a  license  tax  on  real  es- 
tate agents,  so  defined  as  to  include  several 
allied  occupations,  is  not  for  that  reason  in- 
valid [Const.  §§  174,  181].  City  of  Covington 
V.  Herzog,  25  Ky.  L.  R.  938,  76  S.  W.  538. 

45.  Purchasing  note  [Const,  art.  2,  §  28]. 
Trentha  v.  Moore   [Tenn.]   76   S.  W.   904. 

46.  License  taxes  Imposed  by  municipal 
corporations  for  revenue  are  taxes,  and  pow- 
er to  collect  them  can  be  vested  only  by  gen- 
eral laws  [Const,  art.  11,  §  12].  Ex  parte 
Jackson   [Cal.]    77   P.   467. 

47.  Stein  V.  Morrison  [Idaho]  75  P.  246; 
Parsons  v.  People   [Colo.]   76  P.   C66i 

48.  In  re  Watson  [S.  D.]  97  N.  W.  463. 
See,  also,  post,  this  section,  Equality  and 
Uniformity. 

49.  War  Tax  Act,  June  13,  1898.  New 
York  &  Cuba  Mail  S.  S.  Co.  v.  U.  S.,  125  F. 
320. 

50.  Brooks  V.  Tripp,  135  N.  C.  169,  47  S.  E. 
401. 
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cises  was  not  exceeded  by  the  statute  taxing  oleomargarine  because  its  enforcement 
will  destroy  or  restrict  the  manufacture/^  and  an  excise  which  does  not  conflict 
with  any  express  limitation  in  the  constitution  cannot  be  held  invalid  because  the 
court  may  deem  the  rate  of  taxation  too  high.^"  The  provision  of  the  Federal 
constitution  prohibiting  any  state,  without  the  consent  of  congress,  to  lay  duties 
on  exports,  applies  only  to  commerce  with  a  foreign  country.'' 

Equality  and  uniformity.^* — The  aphorism  that  "taxation  must  be  equal  and 
uniform"  is  not  a  fundamental  maxim  of  government  limiting  the  taxing  power, 
unless  embodied  in  the  state  constitution ;°°  and  when  so  embodied,  it  applies  only 
to  assessment  and  taxation,  not  to  the  expenditure  of  money  arising  from  it,""  and 
does  not  require  absolute  or  mathematical  uniformity."'  The  requirement  of  the 
Federal  constitution  that  all  duties,  imposts  and  excises  shall  be  uniform  through- 
out the  United  States  is  a  rule  of  taxation  only  for  the  United  States,  and  has  no 
application  to  the  powers  of  taxation  of  a  state  or  territorial  legislature ;°'  but 
tax  laws  must  not  be  so  im-uniform  as  to  deny  the  equal  protection  of  the  laws."' 
Local  assessments,"*  'water  rates,"^  taxes  on  inheritances,"^  and  license,  privilege 
and  occupation  taxes,  are  not  within  the  rule."'  Exemptions  do  not  violate  the 
rule.  Tax  on  all  money  lenders  except  banlcs  does  not."*  A  savings  bank  tax  is 
not  invalid  because  religious,  charitable  and  beneficial  institutions  are  not  taxed,"" 


51,  62.     McCray  v.   U.    S.,    195   U.    S.    27,    24 

S.   Ct.   769. 

53.  Laws  1901,  p.  96,  c.  45,  §  3,  prohibit- 
ing the  transportation  beyond  the  limits  of 
the  territory  of  any  hides  not  inspected  or 
tagged,  for  which  a  fee  of  10  cents  a  hide 
was  permitted,  does  not  violate  art.  1,  §  10 
of  the  Federal  constitution,  in  so  far  as  sucli 
law  applies  to  the  shipment  of  hides  within 
the  United  States.  Territory  v.  Denver,  etc., 
R.  Co.   [N.   M.]    78  P.  74. 

54.  See  1  Curr.  L.   605. 

55.  State  V.  Travelers'  Ins.  Co.,  73  Conn. 
255,  47  A.  299;  Travellers'  Ins.  Co.  v.  Conn., 
185  U.  a.  364,  22  S.  Ct.  673;  Sharpless  v. 
Phlla.,  21  Pa.  147,  59  Am.  Dec.  759;  State  v. 
MoMahon,  76  Conn.  97,  55  A.  591;  Appeal  of 
Nettleton,  76  Conn.  235,  56  A.  565.  The  con- 
stitution of  Mississippi  requires  uniformity. 
Adams  v.   Kuykendall   [Miss.]    35  So.   830. 

56.  Kerr  v.  Perry  School  Tp.  [Ind.]  70 
N.  E.  246.  The  provision  of  the  Ohio  con- 
stitution that  taxes  shall  be  levied  on  prop- 
erty by  a  uniform  rule  does  not  require 
that  the  general  revenue  shall  be  so  ex- 
pended that  each  taxpayer  shall  receive 
benefits  therefrom  in  proportion  to  the 
amount  he  has  paid.  City  of  Columbus  v. 
Jeffrey,  2  Ohio  N.  P.   (N.  S.)   85. 

57.  A  Statute  abolishing  school  districts 
and  vesting  their  property  in  towns  Is  not 
contrary  to  the  provision  which  declares  that 
the  burdens  of  the  state  ought  to  be  fairly 
distributed  among  its  citizens.  In  re  School 
Committee  of  North  Smithfleld  [R.  I.]  58  A. 
628.  Provision  for  quadrennial  reassessment 
is  valid  [111.  Const,  art.  9,  §  1].  Crozer  v. 
People,   206  111.  464,  69  N.  B.  489. 

58.  Const,  art.  1,  §  8.  Peacock  &  Co.  v. 
Pratt  [C.  C,  A.]   121  F.  772. 

59.  See  ante,  §  10.  Peacock  v.  Pratt  [C. 
C.  A.]  121  P.  772;  Kersey  v.  Terre  Haute,  161 
Ind.  471,  68  N.  B.  1027.  The  only  limitation 
requiring  uniformity  of  taxation  in  the  ter- 
ritories is  contained  in  the  fourteenth  amend- 
ment to  the  Federal  constitution,  which 
guarantees  to  all  persons  the  equal  protec- 


tion of  the  law.  Territory  v.  Denver,  etc., 
R.  Co.  [N.  M.]  78  P.  74.  This  guaranty  is 
not  quite  the  exact  equivalent  of  "equality" 
and  "uniformity"  as  used  in  state  constitu- 
tions. Given  a  reasonable  and  just  classifi- 
cation of  taxpayers,  all  that  such  fourteenth 
amendment  requires  is  that  all  in  the  class 
shall  be  treated  alike.     Id. 

60.  Kadderly  v.  Portland  [Or.]  74  P.  710. 

61.  Water  rates  are  not  taxes,  and  there 
is  no  discrimination  in  obliging  a  consumer 
to  take  at  meter  rates,  though  costing  him 
slightly  more  than  flat  rates  previously  in 
force.  Powell  v.  Duluth  [Minn.]  97  N.  W. 
450. 

6a.  The  tax  on  inheritances  is  an'  excise 
tax,  and  as  such  is  not  within  the  rule  of 
uniformity.  State  v.  Guilbert  [Ohio]  71  N. 
E.    636. 

63.  The  rule  of  uniformity  has  been  found 
impracticable,  and  is  not  enforced  as  to 
those  license  taxes  Imposed  for  regulation, 
prohibition  and  revenue  under  the  police 
power  of  the  state.  State  v.  Hammond  Pack- 
ing Co.,  110  La.  180,  34  So.  368.  A  tax  im- 
posed on  a  foreign  corporation  for  the  priv- 
ilege of  doing  business  in  a  state  is  not 
within  the  constitutional  rule  of  uniformity. 
State  V.  Insurance  Co.  [Neb.]  99  N.  W.  36. 
An  occupation  or  license  tax  on  liquor  deal- 
ers does  not  clash  with  the  provision  for 
uniformity.  Parsons  v.  People  [Colo.]  76 
P.  666.  A  tax  levied  on  oysters  in  connec- 
tion with  the  administration  of  a  protective 
statute,  not  being  for  revenue,  need  not  ob- 
serve the  rule.  Brooks  v.  Tripp,  135  N.  C. 
159,    47    S.  B.    401. 

64.  Cowart  v.  City  Council  [S.  C]  45  S. 
B.   122. 

e."!.  People  v.  Miller,  84  App.  Dlv.  168.  82 
N.  T.  S.  621.  A  statute  licensing  transient 
merchants  and  exempting  from  Its  provi- 
sions officers  making  judicial  sales  does  not 
violate  the  rule.  Levy  v.  State.  161  Ind.  251, 
68  N.  B.  172.  The  fact  that  the  Inheritance 
tax  law  of  Connecticut  exempts  estates  of 
$10,000  and  less  does  not  amount  to  a  hostile 
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though  a  license  tax  on  peddlers,  exempting  certain  classes  of  persons  from  its 
provisions,  its  classification  being  founded  on  no  reasonable  basis,  is  inralid,*"  and 
a  poll-tax  law  exempting  members  of  volunteer  fire  companies  is  void  for  non- 
uniformity.'^  A  statute  providing  for  the  assessment  and  taxation  at  the  current 
rate  of  the  property  of  fugitive  traders  coming  into  the  state  after  the  regular 
assessment  is  levied  is  imobjectionable,'*  but  a  proviso  allowing  a  rebate  to  such 
as  remain  until  the  next  regular  assessment  is  made  is  invalid.^*  Uniformity  is 
not  violated  by  a  law  authorizing  a  city  to  contract  a  debt  to  purchase  or  build 
an  electric  light  plant  to  supply  the  public  and  also  private  consumers,  though 
such  plant  when  erected  will  not  be  subject  to  tax,  and  a  private  plant  of  similar 
nature  will.''''  In  Massachusetts,  the  constitutional  test  of  a  law  relating  to  taxa- 
tion is  whether  the  tax  imposed  is  proportional  and  reasonable,'^  and  in  Maine, 
the  legislature  can  levy  no  higher  rate  of  tax  upon  lands  in  unincorporated  places 
than  it  can  upon  other  land.'^  It  is  no  objection  to  a  revenue  law  that  different 
means  are  provided  for  arriving  at  the  value  of  different  classes  of  property,  if 
equality  of  taxation  is  finally  obtained,''^  and  the  classification  of  property  as 
personal  and  real  for  the  purpose  of  taxation  is  not  controlled  by  the  common- 
law  distinctions  between  these  classes  of  property.'*  A  provision  that  taxes  shall 
bear  interest  from  the  time  they  are  due  until  paid  does  not  violate  the  rule  of 
uniformity,'"  and  the  rule  does  not  prohibit  a  greater  penalty  for  nonpayment  of 
taxes  as  to  one  class  of  property  than  to  another.'*  A  mere  allegation  that  a  li- 
cense tax  is  oppressive  and  unjust  states  only  a  conclusion  and  not  a  cause  of 
action."  Decisions  relative  to  the  uniformity  of  particular  taxes  are  discussed 
below." 

Bovhle  taxation.'"' — In  construing  laws  which  impose  taxes,  courts  wiU  incline 
to  that  construction  which  will  avoid  double  taxation;  but  the  power  if  clearly 
exercised  cannot  be  denied  to  the  legislature;'"  and  the  fact  that  a  tax  law  results 
in  double  taxation  will  not  invalidate  it.'^    The  legislature  may  exact  a  license 


discrimination.  Appeal  of  Nettleton,  76 
Conn.  235,  56  A.  565.  A  proviso  excepting 
sidewalks  from  the  general  rules  to  be  fol- 
lowed in  other  local  improvement  proceed- 
ings does  not  violate.  Gage  v.  Chicago,  203 
111.  26,  67  N.  B.  477.  The  rule  of  uniformity 
does  not  prevent  the  classification  of  em- 
ployments for  taxation,  nor  the  total  ex- 
emption of  some.  In  re  Watson  [S.  D.]  97 
N.  W.   463. 

66.  State  v.  Whltcom  [Wis.]   99  N.  W.  468. 

67.  State  v.    Ide    [Wash.]    77   P.    961. 

68.  69.  Nathan  v.  Spokane  County  [Wash.] 
76  P.  521. 

70.  Const.  Mo.  art.  10,  5  S.  State  v.  Allen, 
178  Mo.   555,   77  S.  W.   868. 

71.  White  V.  Gove,  183  Mass.  333,  67  N. 
B.    359. 

72.  Const,  art.  9,  §  8.  In  re  State  Taxation 
[Me.]  55  A.  827. 

73.  State  v.  Fleming  [Neb.]  97  N.  W.  1063. 

74.  Missouri,  etc.,  R.  Co.  v.  Miami  County 
Com'r's,  67  Kan.  434,  73  P.  103. 

75.  Galveston  City  Charter,  §  95a.  Tex. 
Const,  art.  8,  |§  1,  3.  Galveston  &  W.  R. 
Co.    V.   Galveston,   96   Tex.   520,   74   S.   W.    537. 

76.  Missouri,  etc.,  R.  Co.  v.  Miami  County 
Com'rs,   67   Kan.   434,   73   P.   103. 

77.  $25  on  real  estate  agents.  City  of 
Covington  v.  Herzog,  25  Ky.  L.  R.  938,  76  S. 
W.   538. 

78.  Uneqnal  and  not  mnlfomii  A  license 
tax    on    oil    dealers    except   such    as    deal   in 


ollfs  on  -which  the  tax  has  been  paid.  Stan- 
dard Oil  Co.  V.  Spartanburg,  66  S.  C.  37,  44 
S.    E.    377. 

Rnle  not  Tlolatedi  Statute  taxing  personal 
property,  belonging  to  a  Kentucky  corpora- 
tion in  Kentucky,  regardless  of  where  it  is 
situated  [Const.  §  171].  Commonwealth  v. 
Union  Refrigerator  Transit  Co.  [Ky.]  80  S. 
W.  490.  Privilege  tax  upon  packing  houses. 
Lacy  V.  Armour  Packing  Co.,  134  N.  C.  567, 
47  S.  B.  53.  Statute  taxing  all  Insurance 
companies,  domestic  and  foreign,  on  their 
net  Income.  North"western  Mut.  Life  Ins.  Co. 
V.  Lewis  &  Clarke  County,  28  Mont.  484,  72 
P.  982.  A  tax  on  debts  due  from  solvent 
debtors  is  not  un-uniform  on  the  theory  that 
it  distinguishes  between  debts  due  from  solv- 
ent and  insolvent  debtors.  Kingsley  v.  Mer- 
rill  [Wis.]    99   N.  W.   1044. 

7».    See    1    Curr.   L.    606. 

80.  Woodruff  V.  Oswego  Starch  Factory, 
177  N.  T.   23,  68  N.  B.   994. 

81.  Property  of  domestic  corporation  with- 
out the  state  Is  taxable  at  home,  though  also 
taxed  where  located.  Commonwealth  v. 
Union  Refrigerator  Transit  Co.  [Ky.]  80  S. 
W.  490.  That  an  insurance  company  pays  a 
tax  graduated  by  the  amount  of  its  premi- 
ums collected  within  the  state  does  not  ex- 
empt it  from  payment  of  the  property  tax 
uniformly  levied  on  all  classes  of  property 
within  the  state.  Western  Assur.  Co.  v.  Hal- 
liday,  127  P.  830;  Id.   [C.  C.  A.]  126  P.   257. 
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fee  and  at  the  same  time  subject  to  taxation  the  property  employed  in  the  occupa- 
tion licensed/^  and  taxation  as  personal  property  of  rents  reserTed  in  a  lease  is 
not  objectionable  as  double  taxation,  the  land  being  also  taxed.'^  An  assessment 
of  vendor's  lien  notes  and  the  real  estate  for  which  they  were  given  does  not  consti- 
tute double  taxation,'*  nor  does  a  tax  on  debts  due  from  solvent  debtors.'^  The 
exercise  of  the  power  of  taxation  according  to  both  the  actual  fact  of  the  situs 
and  according  to  the  fiction  of  the  domicile  of  the  owner,  though  inconsistent  and 
seemingly  unjust,  does  not  infringe  the  constitutional  authority  of  the  state,  for 
in  the  one  ease  it  attains  its  end  through  its  power  over  the  property  itself,  and  in 
the  other  through  its  authority  over  the  owner.*' 

Exemption  claiises." — The  constitutions  of  some  of  the  states  expressly  pro- 
hibit all  exemptions  from  taxation,*'  while  in  others  the  provision  for  uniformity 
is  construed  with  that  effect,'*  and  in  others,  certain  exemptions,  such  as  the 
property  of  educational  and  charitable  institutions,*"  and  property  devoted  to  pub- 
lic uses  or  belonging  to  municipalities,  are  permitted.*^  A  statute  providing  for 
a  tax  on  insurance  companies,  proportioned  to  their  net  income  and  relieving  them 
from  all  other  taxes,  is  obnoxious  to  the  provision  prohibiting  the  relinquishment 
of  the  power  to  tax  corporations  and  corporate  property.*^  A  statute  licensing 
transient  merchants,  but  exempting  officers  making  judicial  sales,  is  not  invalid 
for  the  exemption,*^  and  an  exemption,  in  an  income-tax  law,  of  educational  insti- 


82.  Levy  v.  State,  161  Ind.  251,  68  N.  B. 
172.  A  tax  on  blUiard  and  pool  tables  ac- 
cording to  their  value,  and  on  their  keepers 
in  the  form  of  a  license,  is  not  double.  State 
V.   Jones    [Idaho]    75   P.    819. 

83.  Woodruff  v.  Oswego  Starch  Factory, 
177  N.  T.   23,  68  N.  E.  994. 

84.  Adams  v.  Kuykendall  [Miss.]  36  So. 
830. 

85.  Klngsley  v.  Merrill  [Wis.]  99  N.  W. 
1044. 

86.  Western  Assur.  Co.  v.  Halllday,  127  F. 
830;  Id.  [C.  C.  A.]  126  F.  257,  citing  State 
Tax  on  Foreign  Held  Bonds,  15  Wall.  [U.  S.] 
300;  Grant  v.  Jones,  39  Ohio  St.  506;  Walker 
V.  Jack  [C.  C.  A.]  88  F.  576;  Street  R.  Co. 
V.  Morrow,  87  Tenn.  407;  Savings  Soc.  v. 
Multnomah  Co.,  169  U.  S.  421;  New  Orleans 
V.  Stempel,  175  U.  S.  309;  In  re  Blackstone's 
Estate,  171  N.  T.  682;  Blackstone  v.  Miller, 
188  U.  S.  189;  Grundy  County  v.  Tenn.  Coal 
Co.,  94  Tenn.  296;  People  v.  Insurance  Co., 
29  Cal.  534;  State  v.  Board  of  Assessors,  47 
La.  Ann.  1544;  Matter  of  Whiting,  150  N.  T. 
27,  55  Am.  St.  Rep.-  640,  34  L.  R.  A.  232; 
Hubbard  v.  Brush,  61  Ohio  St.  252. 

87.  See   1   Curr.  L..    606. 

88.  In  Nebraska,  no  exemptions  of  prop- 
erty are  permitted  [Const,  art.  9,  5  1].  State 
V.  Insurance  Co.  [Neb.]  99  N.  W.  36.  A 
statute  providing  that  possession  of  a  tax 
receipt  shall  be  conclusive  evidence  of  the 
payment  of  all  prior  taxes  is  repugnant  to 
a  provision  declaring  that  all  laws  exempt- 
ing property  from  taxation  shall  be  void. 
Harris  v.   Stearns   [S.  D.]   97  N.  W.   361. 

89.  Exemptions  must  be  made  with  refer- 
ence to  the  requirement  of  uniformity,  where 
that  requirement  exists,  and  an  exemption 
based  on  the  personal  status  of  the  owner 
rather  than  the  character  of  the  property  or 
the  use  to  which  it  is  put  is  invalid.  Mem- 
bers of  fire  companies.  Tippett  v.  McGrath 
[N.  J.  Law]  56  A.  134.  An  exemption  of  bills 
and  notes  given  for  the  purchase  of  property 
within    the    Jurisdiction    subject    to    taxation 


Is  not  a  proper  classification,  and  is  void 
Mnder  a  constitutional  rule  requiring  uni- 
formity. Adams  v.  Kuykendall  [Miss.]  35 
So.  830. 

90.  Peacock  v.  Pratt  [C.  C.  A.]  121  P.  772. 
The  legislature  of  Michigan  has  power  to 
exempt  the  stock  of,  and  securities  held  by, 
building  associations.  National  Loan  &  In- 
vestment Co.  V.  Detroit  [Mich.]  99  N.  W. 
380.  Under  the  constitution  of  Georgia,  pro- 
ductive property  is  taxable,  though  it  be- 
longs to  and  the  Income  Is  devoted  to  char- 
itable or  educational  uses;  but  buildings 
used  as  a  college  are  exempt,  though  a  tui- 
tion fee  Is  charged  students.  Linton  v.  Lucy 
Cobb  Institute,  117  Ga.  678,  45  S.  E.  53.  The 
constitution  of  Missouri  of  1820  placed  no 
limitation  on  the  legislature  with  respect  to 
granting  exemption  of  taxation  to  educa- 
tional Institutions.  State  v.  Board  of  Trus- 
tees,   175  Mo.   52,   74   S.   W.   990. 

91.  The  property  of  a  water  company  is 
not  exempt  from  taxation  under  a  statute 
exempting  property  devoted  to  public  use, 
though  the  company  furnishes  water  to  the 
town.  Godfrey  v.  Bennington  Water  Co., 
75  Vt.  350,  55  A.  654.  A  constitutional  ex- 
emption of  the  property  of  municipal  corpo- 
rations does  not  extend  to  assessments  for 
local  improvements  [Const,  art.  10,  §  6]. 
Barber  Asphalt  Pav.  Co.  v.  St.  Joseph  [Mo.] 
82  S.  W.  64.  A  city  In  Georgia  has  no  power 
under  the  constitution  to  exempt  a  water 
company  from  the  payment  of  an  ad  valorem 
tax  on  its  property  for  municipal  purposes, 
either  directly  or  by  commuting  such  taxes 
In  consideration  of  certain  service  to  be  sup- 
plied by  the  company.  Columbia  Ave.  Sav. 
Fund,  Title  &  Trust  Co.  v.  Dawson,  130  F. 
152. 

9a.  Const,  art.  12,  §  1.  Northwestern  Mut. 
Life  Ins.  Co.  v.  Lewis  &  Clarke  County,  28 
Mont.  484,  72  P.  982. 

93.  Const,  art.  10,  5  1  prohibits  exemp- 
tions from  taxation  not  therein  described. 
Levy  V.  State,  161  Ind.  251,  68  N.  E.  172. 
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tutions,  fraternal  benefit  societies  and  insurance  companies,  the  last  named  being 
otherwise  taxed,  is  not  an  illegal  discrimination."  An  exemption  from  an  in- 
come-tax law  of  incomes  of  private  persons  below  $1,000  is  not  illegal,'"  nor  is 
the  inheritance  tax  law  of  Ohio  invalid  for  the  exemptions  therein  contained." 

Levy,  assessment,  cjolleciion,  and  equalization.^'' — Assessment  of  local  prop- 
erty bv  the  state  board  of  equalization  is  contrary  to  the  principle  of  local  self- 
government  permeating  the  constitution  of  Utah,"*  but  in  Illinois  a  law  provid- 
ing for  the  assessment  of  the  track  real  estate  of  railroads  as  a  unit,  and  its  dis- 
tribution between  the  towns  through  which  the  road  runs,  is  not  in  conflict  with 
the  constitutional  provision  that  all  real  estate  shall  be  taxed  within  the  limits, 
and  not  otherwise,  of  the  municipalities  wherein  it  is  located."'  A  law  under 
which  a  school  district  determines  the  amount  of  the  levy  and  the  county  com- 
missioners merely  perform  the  ministerial  duty  of  spreading  the  tax  is  not  ob- 
jectionable as  empowering  one  municipality  to  exercise  the  taxing  functions  of 
another.^  In  Montana,  the  county  treasurer  is  the  only  collector  of  taxes  unless 
the  legislature  sees  fit  to  authorize  cities  to  collect  within  their  own  limits.^  The 
sale  of  lands  for  nonpayment  of  tax  for  what  they  will  bring,  though  less  than  the 
amount  of  the  tax,  does  not  release  or  commute  the  unpaid  portion  contrary  to  the 
constitution.'  It  being  within  the  power  of  the  legislature  to  prohibit  the  remedy 
of  setting  aside  an  illegal  tax,  a  statute  limiting  it  is  valid.* 

Public  improvements? — There  is  no  excess  of  the  taxing  power  in  an  assess- 
ment for  a  local  improvement  that  does  not  exceed  the  benefits  accruing  to  the 
land  assessed,'  but  under  the  constitution  of  Massachusetts,  a  special  assessment 
not  founded  on  an  equivalent  in  benefit  is  invalid,'  and  a  statute  authorizing  the 
assessment  against  abutting  owners  of  a  certain  amount  per  front  foot  of  the  cost 
of  an  improvement,  without  respect  to  the  benefits  derived  from  it,  is  unconstitu- 
tional.* A  statute  authorizing  a  general  jiidgment  against  a  city  for  its  propor- 
tionate part  of  the  cost  of  local  improvements  on  streets  on  which  it  owns  abutting 
property  does  not  violate  the  provision  forbidding  the  legislature  to  impose  taxes 
on  cities  for  county,  town, or  other  municipal  purposes,®  and  the  Washington  stat- 
ute providing  for  the  excavation  of  waterways  and  filling  of  tide  lands  of  the  state, 
'  the  expense  to  be  a  lien  on  the  lands,  does  not  pledge  the  state's  credit.^"  No 
provision  is  violated  by  a  regulation  requiring  street  railway  companies  to  pave 
between  their  tracks  and  for  two  feet  on  either  side.^^ 

Debt  limit,  and  limit  of  levy." — An  appropriation  of  public  revenue  in  ad- 
vance of  its  receipt  does  not  constitute  a  debt,^'  and  a  contract  for  future  services 
to  be  paid  for  as  rendered  does  not  create  a  debt  for  the  aggregate  sum  of  the 
payments  contracted  for;^*  but  such  a  contract  by  a  city  already  indebted  to  the 


»4,  95.    Peacock  v.  Pratt  [C.  C.  A.]   121   F. 

772. 

96.  State  V.  Guilbert  [Ohio]   71  N.  H.  636. 

97.  Neb.  laws  1903,  c.  75,  providing  for 
the  collection  of  taxes  on  real  estate  held 
valid.  Woodrough  v.  Douglas  County  CNeb.] 
98  N.  "W.  1092.     See  1  Curr.  D.   607. 

»8.    State  V.  Eldredge  [Utah]   76  P.  337. 
99.     People  V.  State  Board  of  Equalization, 
205   111.    296,    68   N.   B.    943. 

1.  State  V.  Byrne,  32  Wash.  264,  73  P.  394. 

2.  Const,  art.  16,  5  6;  art.  12,  5  4.  State  v. 
Weston   [Mont.]   74  P.  415. 

3.  Const,  art.  9,  §  4.  Woodrough  v.  Doug- 
las County  [Neb.]   98  N.  W.  1092. 

4.  Loomis  V.  Little  Falls,  176  N.  T.  31,  68 
N.  E.  105. 

5.  See   1    Curr.   L,.    607. 


6.  Stone  V.  Uttle  Yellow  Drainage  Dist., 
118  Wis.   388,  95  N.  W.   405. 

7.  White  V.  Gove,  183  Mass.  .333,  67  N.  E. 
359. 

8.  White  V.  Gove,  183  Mass.  333,  67  N.  E 
359;  Harwood  v.  Street  Com'rs,  183  Mass. 
348,  67  N.  B.  362;  Lorden  v.  Coffey,  178  Mass 
489,  60  N.  B.  124;  Edwards  v.  Bruorton,  184 
Mass.   529,   69   N.   E.   328. 

9.  Const,  art.  10,  §  10.  Barber  Asphalt 
Pav.  Co.  V.  St.  Joseph   [Mo.]   82  S.  W.  64. 

10.  Seattle  L.  W.  Waterway  Co.  v.  Seattle 
Dock  Co.   [Wash.]   77  P.  845. 

11.  Kettle  V.  Dallas  [Tex.  Civ.  App.]  80 
S.  W.   874. 

12.  See  1  Curr.  L.   608. 

13.  Stein  V.  Morrison  [Idaho]   75  P.  246. 

14.  Columbia  Ave.   Sav.   Fund,   S.   D.   T.   & 
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charter  limit,  and  whose  revenues  are  insufficient  to  meet  the  payments  exceeds 
the  limit.^°  The  issue  of  bonds  by  the  city  water  commission,  pledging  the  in- 
come of  the  waterworks  and  providing  against  the  payment  thereof  by  the  city, 
is  not  the  contracting  of  a  debt  by  the  city,  nor  a  pledging  of  its  faith  or  a  loan  of 
its  credit,  which  the  constitution  inhibits  except  on  vote  of  the  citizens.*®  The 
limit  is  not  exceeded  by  a  contract  for  a  local  improvement,  the  cost  of  which 
is  payable  only  by  local  assessment,*'  but  a  city  cannot  evade  restrictions  on 
its  power  to  incur  indebtedness  by  issuing  bonds  payable  out  of  a  fund  raised 
by  special  assessment,  where  there  are  no  special  benefits.*'  Eefunding  bonds, 
the  proceeds  of  which  are  used  to  pay  outstanding  indebtedness,  are  void  where 
their  issue  temporarily  exceeds  the  constitutional  limit,*"  but  the  funding  of  a 
debt  incurred  previous  to  the  adoption  of  the  constitution  is  not  within  its  pro- 
hibition.^" A  prohibition  to  the  counties  of  a  state  prohibits  the  legislature  from 
compelling  a  county  to  exceed  the  debt  limit,''*  but  a  provision  limiting  the  in- 
debtedness that  the  legislature  may  create  without  vote  of  the  people  does  not 
apply  to  municipal  indebtedness,''^  and  a  statute  authorizing  supervisors  to  order 
the  building  of  bridges  situate  in  more  than  one  township  at  the  expense  of  the 
townships  does  not  clash  with  the  limitation  on  the  supervisor's  power  to  borrow 
money. ''^ 

Until  the  contrary  is  shown,  it  vnll  be  presumed  the  legislature  kept  within 
the  constitutional  limit  as  to  the  levy  of  taxes."*  A  provision  against  exceeding 
a  certain  rate  of  levy  except  for  a  specified  purpose  permits  a  levy  for  that  pur- 
pose, whether  the  debt  was  incurred  under  a  law  enacted  previously  or  subse- 
quently to  the  adoption  of  the  constitution;""*  but  the  constitutional  limit  includes 
taxes  of  aU  sorts,  and  a  library  is  not  within  an  exception  in  favor  of  taxes  for 
school  purposes."*  In  Nebraska,  the  county  authorities  are  prohibited  from  as- 
sessing in  excess  of  15  mills  on  the  dollar,  except  for  the  payment  of  indebtedness 
existing  at  the  time  of  the  adoption  of  the  constitution,  imless  authorized  by 
vote  of  the  people  of  the  county."' 

Submission  of  question  of  indehtedness."' — The  general  assembly  has  not  the 
power  to  provide  for  the  submission  of  a  question  of  incurring  indebtedness  in 
connection  with  other  issues  entered  foreign  to  the  matter  of  the  debt  sought  to 
be  incurred."' 

Provision  for  payment  of  delts.">--Th.e  current  salary  of  an  officer  not  be- 
ing a  debt,  an  ordinance  establishing  an  office  is  not  invalid  because  not  providing 
a  fund  to  pay  the  salary  attached  to  it.** 


T.  Co.  V.  Dawson,  130  F.  152;  Voss  v.  Water- 
loo Water  Co.    [Ind.]    71  N.  B.   208. 

15.  Voss  V.  Waterloo  Water  Co.  [Ind.]  71 
N.  E.  208. 

16.  Const,  art.  7,  5  7.  Brockenbrougrh  v. 
Board  of  Water  Com'rs,  134  N.  C.  1,  46  S.  B. 
28. 

17.  Kadderly  v.  Portland   [Or.]    74  P.   710. 

18.  Voss  V.  Waterloo  Water  Co.  [Ind.]  71 
N.  B.  208. 

19.  Const,  art.  11,  §  3,  limiting  county  in- 
debtedness to  5%.  Reynolds  v.  Lyon  County, 
121  Iowa,   733,   96  N.  W.  1096. 

20.  Sisk  V.  Carglle,  138  Ala.  164,  35  So. 
114. 

21.  Eaton  V.  Mimnaugh,  43  Or.  465,  73  P. 
754. 

22.  N.  J.  Const,  art.  4,  5  6,  par.  4.  Van 
Cleve  V.  Passaic  Valley  Sewerage  Com'rs  [N. 
J.  Law]    58  A.   571. 


23.  Board  of  Sup'rs  of  Ionia  County  v. 
Ionia  Circuit  Judge  [Mich.]   96  N.  W.  497. 

24.  Stein  V.  Morrison  [Idaho]   75  P.   246. 

25.  Sisk  V.  Carglle,  138  Ala.  164,  36  So. 
114. 

26.  Brooks  V.  Sohultz,  178  Mo.  222  77  S 
W.    861. 

27.  Bxcesslve  tax  on  road  district  held 
invalid  [Const,  art.  9,  §  5].  Dixon  County  v. 
Chicago,  etc.,  R.  Co.,  1  Neb.  UnofC.  240,  95 
N.  W.  340.  Precinct  tax  to  build  public 
scales  not  authorized  by  vote  of  people  held 
invalid.  Union  Pae.  R.  Co.  v.  Howard  Coun- 
ty  [Neb.]    97  N.   W.    280. 

28.  See  1   Curr'.   L.    609. 

29.  Cain  V.  Smith,  117  Ga.  902,  44  S.  B.  5. 

30.  See  1   Curr.   L.    609. 

31.  Const,  art.  11,  §  5.  City  of  Oak  Cliff 
V.  Etheridge  [Tex.  Civ.  App.]  76  S.  W.  602. 
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Public  aid,  donations  and  loans  of  credit.^" — Under  the  constitution  of  North 
Carolina,  statutes  pledging  the  credit  of  the  state  or  authorizing  any  of  its  sub- 
divisions to  pledge  theirs  must  be  passed  with  special  formalities,  and  are  in- 
valid unless  so  passed.^'  When  conditions  are  prescribed  on  which  charities  may 
be  aided,  they  must  be  fulfilled.'*  An  act  providing  for  a  bounty  to  be  paid  by 
the  state  to  the  manufacturers  of  sugar  is  invalid  as  taxation  for  other  than  a 
public  purpose.'"  A  law  giving  a  municipal  council  authority  to  deposit  public 
funds  in  a  bank  is  not  unconstitutional  on  the  ground  that  the  city  loans  its  credit 
to  the  bank.'*  The  legislature  of  lUiaois  has  no  power  to  appropriate  money, 
other  than  that  arising  from  tolls,  to  the  repair  of  the  Illinois  and  Michigan 
canal." 

§  24:.  Schools  and  education;  school  fundsP — The  constitutional  provision 
requiring  the  legislature  to  provide  for  the  maintenance  and  support  of  free  com- 
mon schools  wherein  all  the  children  of  the  state  may  be  educated  does  not  operate 
to  make  education  a  constitutional  right  instead  of  a  privilege,  and  thus  prevent 
the  legislature  from  imposing  any  reasonable  regulations  on  the  privilege.''  A 
statute  abolishing  school  districts  and  vesting  their  property  in  towns  is  within 
the  authority  of  the  legislature,^"  and  in  Texas,  the  constitutional  duty  of  the 
legislature  is  to  provide  for  the  sale  of  school  lands  for  the  benefit  of  the  school 
fund,  and  to  regulate  the  sales  in  such  manner  as  will  be  most  beneficial  to  the 
fund.*"-  The  constitution  of  South  Carolina  in  providing  that  county  boards  shall 
levy  a  three  mile  tax  for  school  purposes  confers  on  them  only  an  administrative 
duty,  leaving  them  without  discretion  other  than  to  obey.*^  The  constitution  of 
New  York  prohibits  the  payment  of  public  moneys  to  schools,*'  but  permits  pay- 
ment to  orphan  asylums  for  the  education  of  inmates."  Local  or  special  acts  pro- 
viding for  the  support  of  the  common  schools  are  prohibited  in  Indiana,*"  but 
in  New  Jersey,  the  establishment  of  the  state  agricultural  college  is  not  pro- 
hibited by  the  constitutional  provision  against  enacting  private,  local  or  special 
laws,  providing  for  the  management  and  support  of  public  schools,*"  nor  the  pro- 
vision against  granting  land  or  money  to  any  society,  association  or  corporation,*^ 
and  the  limitation  in  the  constitution  of  the  use  of  the  state  school  fund  for  chil- 
dTen  between  the  ages  of  5  and  18  years  does  not  exclude  the  legislative  power  to 
provide  for  the  education  of  persons  not  vdthin  that  class,  and  it  is  competent  for 
the  legislature  to  establish  an  agricultural  college  with  the  grant  to  it  of  the  income 
of  the  Federal  endowment,  and  to  provide  for  additional  support  from  state  funds 
other  than  the  public  school  fund.*' 

§  35.     Commerce.*" — The  sole  power  to  regulate  interstate  and  foreign  com- 


32.  See   1   Curr.  L.   610. 

33.  Graves  v.  Moore  County,  135  N.  C.  49, 
47   S.   E.    134. 

34.  A  city  In  New  York  cannot  grant 
land  to  a  hospital  association  for  an  endow- 
ment, it  not  being  for  the  "poor"  and  the 
aid  not  being  per  capita  the  Inmates.  Mt. 
Sinai  Hospital  v.  Hyman,  92  App.  Div.  270, 
87  N.  T.  S.  276. 

35.  Minnesota  Sugar  Co.  v.  Iverson  [Minn.] 
97  N.  W.   454. 

36.  §  135  of  Municipal  Code  of  1902.  State 
of  Ohio  V.  Bowers,    4  Ohio  C.  C.    (N.   S.)    345. 

37.  Burke  v.  Snlvely,  208  111.  328,  70  N. 
"E     327- 

38.  See  1  Curr.  L.  610.  Compare  Common 
etc.  Schools,  1  Curr.  L.  544,  and  title  Schools 
and  Education  to  appear  in  4  Curr.  L. 

Disposal  of  public  lands  set  apart  for 
schools,  see  Public  Lands,  2  Curr.  L.  1295. 


39.  Const,  art.  9,  |  1.  Requirement  of 
vaccination  Is  not  Invalid  [Laws  1893,  p. 
1556,  c.  661,  §  200].  Viemeister  v.  White,  88 
App.  Div.   44,   84  N.  T.   S.   712. 

40.  In  re  School  Committee  of  North 
Smithfleld   [R.  I.]   58  A.   628. 

41.  Const,  art.  7,  §  4.  Conn  v.  Terrell 
[Tex.]   80  S.  W.  608. 

42.  Dickson  v.  Burokmyer  [S.  C]  46  S. 
E.   343. 

43.  Const,   art.   9,   §   4. 

44.  St.  Mary's  Boy's  orphan  school  of 
Rochester  Is  an  orphan  asylum  [Const,  art. 
8,  §  14].  Sargent  v.  Board  of  Education  of 
Rochester,  177  N.  T.   317,   69  N.  E.  722. 

45.  Const,  art.  4,  §  ,22.  School  City  of 
Rushvllle  V.  Hayes  [Ind.]   70  N.  E.  134. 

46.  47,  4S.  Trustees  of  Rutgers  College  v. 
Morgan    [N.   J.   Law]    57   A.    250. 

49.    See   1   Curr.   L.   610. 
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merce  is  vested  in  congress,  but  the  states  may,  within  their  limitations,  regulate 
their  domestic  commerce  and  may  enact  such  inspection  laws  and  police  regula- 
tions as  do  not  attempt  regulation  of  commerce.'"'  The  power  of  congress  to  regu- 
late commerce  with  foreign  nations  and  among  the  several  states  is  exclusive  and 
absolute,  and  is  not  limited  by  other  clauses  of  the  constitution,"^  and  the  congres- 
sional act  withdrawing  from  common  carriers  engaged  in  interstate  commerce  the 
right  to  avail  themselves  of  the  doctrine  of  assumption  of  risk,  where  they  have 
failed  to  provide  automatic  couplers,  is  within  the  power  of  congress."^  State 
statutes  which  in  some  remote  degree  may  bear  upon  interstate  commerce  are  in 
some  cases  constitutional.'"'  Whenever  seamen's  contracts  of  employment  relate 
to  commerce  not  wholly  within  a  state,  legislation  enforcing  restrictions  thereon 
comes  within  the  domain  of  congress,  under  the  commerce  clause  of  the  constitu- 
tion, and  such  legislation  is  not  contrary  to  either  the  thirteenth  or  fourteenth 
amendment."* 

§  26.  The  enactment,  of  statute^'^  is  hedged  about  with  various  inhibitions, 
such  as  those  against  local  and  special  laws,  laws  addressed  to  a  plurality  of  sub- 
jects and  not  reciting  their  subjects  in  their  titles,  amendatory  acts  not  setting 
out  that  amended,  powers  of  special  sessions,  also  provisions  regulating  legislative 
procedure  and  some  relating  to  interpretation  and  effect  of  statutes."* 

§  27.  Miscellaneous  provisions  other  than  foregoing.  Bight  to  hear  arms?'' 
—A  city  ordiaance  prohibiting  the  carrying  of  weapons,  in  so  far  as  it  prohibits 
the  carrying  of  a  pistol  under  all  circumstances,  violates  the  constitutional  right 
to  keep  and  bear  arms."* 

Right  to  require  information  hy  compulsion.'^* — ^The  constitution  of  Texas 
furnishes  no  authority  for  a  court  to  compel  a  plaintiff  in  a  personal  injury  case 
to  submit  to  a  physical  examination.*" 

Usury  laws.''^ — A  constitutional  provision  requiring  the  separate  taxation  of 
mortgages  and  invalidating  contracts  by  which  the  mortgagor  agrees  to  pay  the 
tax  thereon  is  essentially  a  usury  law.°^ 

Liquor  traffic. — The  constitution  of  Texas  provides  that  the  legislature  shall 
enact  a  law  whereby  the  several  municipal  subdivisions  of  the  state  may  from 
time  to  time  determine  whether  the  sale  of  liquors  shall  be  prohibited  witMn 
prescribed  limits.'"  It  is  not  necessary  that  such  a  law  afford  the  inhabitants  of 
cities  and  towns  within  a  county  adopting  it,  power  to  repeal  it  as  to  themselves 
or  their  territory;**  nor  that  authority  to  determine  be  conferred  upon  all  the 


50.  See  Commerce,  3  Curr.  L.  711.  A 
state  has  the  power  to  enact  Inspection  laws 
applicable  to  Interstate  commerce.  Territory 
V.  Denver,  etc.,  R.  Co.  [N.  M.]   78  P.  74. 

51.  Prohibition  of  Importation  of  tea,  be- 
low fixed  standard  of  quality.  Buttfleld  v. 
Stranahan,  192  U.  S.  470,  24  S.  Ct.  349.  The 
power  over  commerce  with  forelgm  nations 
and   among,  the   several   states   is   vested   in 

,  congress  as  absolutely  as  it  would  be  In  a 
single  government  having  In  Its  constitution 
the  same  restrictions  on  the  exercise  of  the 
power  as  are  found  in  the  constitution  of 
the  United  States.  Anti-trust  act  of  July  2, 
1890,  Is  valid.  Northern  Securities  Co.  v.  U. 
S.,  193  TJ.  S.  197,  24  S.  Ct.  436,  citing  Gibbons 
V.   Ogden,   9   "Wheat.    [U.   S.]    1. 

52.  Act  Cong.  March  2,  1893,  c.  196;  27 
Stat.  531.  Kansas  City,  etc.,  R.  Co.  v.  Plip- 
po,    138    Ala.    487,    35    So.    457. 

53.  Civ.  Code,  §§  2317,  2318,  requiring  a 
carrier  to  give  information  as  to  lost  goods, 


Is  constitutional.  Central  of  Georgia  R.  Co. 
V.  Murphy,  116  Ga.  863,  43  S.  B.  265;  Savan- 
nah, etc.,  R.  Co.  V.  Elder,  116  Ga.  942,  43  S. 
E.    379. 

64.    Patterson  v.  Eudora,  190  U.  S.  169,  23 
S.  Ct.  821,  47  Law.  Ed.  1002. 
55.    See   1   Curr.  L.   611. 

See  Statutes,  2  Curr.  L.  1707. 

See   1    Curr.   D.    611. 

State   V.    Rosenthal,    75   Vt.    295,    55   A. 


56. 
57. 
58. 
610. 
59. 
60. 


See  1   Curr.   L.   611. 

Austin  &  N.  W.  R.  Co.  v.  Cluck  [Tex.] 
77  S.  "W.  403. 

61.  See   1   Curr.   L..   611. 

62.  Const,  art.  13,  §§  4,  5.  Matthews  v. 
Ormerd,   140  Cal.    578,   74  P.   136. 

63.  Const.  §  20,  art.  16.  Sweeney  v.  Webb 
[Tex.  Civ.  App.]  76  S.  W.  766;  Ex  parte  Hey- 
man  [Tex.  Cr.  App.]  78  S.  W.  349. 

64.  65.  Sweeney  v.  Webb  [Tex.  Civ.  App.] 
76    S.   W.   766. 
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various  subdivisions  which  the  legislature  has  power  to  confer  it  upon;'"  but  the 
legislature  cannot  empower  a  county  to  create  other  or  different  subdivisions  for 
the  purpose  than  those  already  existing."  Under  it  the  legislature  may  enact 
a  law  providing  for  limited  prohibition  in  the  designated  areas.'^  A  local  option 
statute  is  not  violative  of  the  provision  that  aU  laws  of  a  general  nature  shall  have 
a  uniform  operation  throughout  the  state.** 

Homesteads  and  other  exemptions. — The  constitution  of  Texas  exempts  the 
homestead,  whether  urban  or  rural,  when  established,  but  does  not  guaranty  that 
the  character  impressed  upon  the  property  at  one  time  shall  continue  for  the  fu- 
ture."' When  a  rural  homestead  right  exists  in  lands  adjacent  to  a  town  or  city, 
the  mere  fact  of  the  extension  of  the  corporate  limits  of  the  city  or  town  so  as  to 
embrace  the  homestead  or  a  part  of  it  will  not  destroy  its  character  as  a  rural 
homestead,  nor  impair  the  rights  of  the  owner  in  the  property  as  such;'"*  but 
where  the  town  actually  builds  and  extends  so  as  to  include  what  was  before  in  the 
country,  it  then  becomes  in  fact  a  part  of  the  town,  and  its  rural  character  no 
longer  exists.''^ 

Regulation  of  carriers. — In  some  states,  carriers  are  not  permitted  to  con- 
tract in  limitation  of  their  common-law  liability,^"  and  where  telegraph  companies 
are  classified  as  carriers  by  the  constitution,  they  cannot  limit  their  liability  as 
such.'''  A  provision  requiring  railway  companies  to  carry  all  persons  for  the 
same  charge  does  not  prohibit  the  making  of  a  through  rate  less  than  the  sum 
of  the  locals.''* 

Corporations,  in  Missouri,  cannot  increase  their  capital  stock  and  bonded 
indebtedness  except  in  pursuance  of  the  general  law,  nor  without  the  consent  of 
the  persons  holding  the  larger  amount  in  value  of  the  stock  first  obtained  at  a 
meeting  called  for  the  purpose,  first  giving  60  days'  public  notice,  as  may  be  pro- 
vided by  law.'"*  No  notice  is  necessary,  however,  to  entitle  a  corporation  to  in- 
crease its  stock  with  the  unanimous  consent  of  all  the  stockholders  in  meeting 
assembled,  and  a  similar  provision  of  the  constitution  of  Pennsylvania  is  not  ap- 
plicable to  an  indebtedness  of  the  company  incurred  in  the  line  of  business  for 
which  the  corporation  was  organized.^®  The  constitutional  provision  of  Florida, 
authorizing  the  legislature  to  correct  abuses  in  the  charges  of  persons  and  cor- 
porations engaged  as  common  carriers  and  in  "other  public  service,"  applies  to 
water  companies.'^  Provisions  against  granting  or  changing  charters  of  incor- 
poration by  local  or  special  law  are  frequent.'*  Under  the  Washington  provision 
that  foreign  corporations  shall  not  be  permitted  to  transact  business  on  more  fa- 
vorjjble  conditions  than  domestic  ones,  a  statute  regulatiag  the  rates  of  fraternal 


60.  Ex  parte  Hegman  [Tex.  Cr.  App.]  78 
S.  W.  349. 

er.  August  Busch  &  Co.  V.  Webb,  122  F. 
655. 

68.  State  v.  Handler,  178  Mo.  38,  76  S. 
W.  984;  Ex  parte  Handler,  178  Mo.  383,  75 
S.  W.  920,  citing  many  oases. 

6».    Lauchheimer  &  Sons  v.  Saunders  [Tex.] 

76  S.  W.  750,  citing  Wilder  v.  McConnell,  91 
Tex.  604,  45  S.  W.  145;  Bull  v.  Conroe,  13  Wis. 
233;  Taylor  v.  Boulware,  17  Tex.  78,  67  Am. 
Dec.  642;  Iken  v.  Oleniok,  42  Tex.  196. 

70,  71.  Liauchheimer  &  Sons  v.  Saunders 
[Tex.]  76  S.  W.  750,  citing  Wilder  v.  McCon- 
nell, 91  Tex.  604,  45  S.  W.  145;  Posey  v.  Bass, 

77  Tex.  512,  14  S.  W.  156;  Iken  v.  Olenick, 
42  Tex.  196;  Roberts  v.  Cawthorn  [Tex.  Civ. 
App.]   63  S.  W.  332;  Watkins  v.  Abbott  [Tex. 


Civ.  App.]   S7  S.  W.   252;  Williams  v.  Willis, 
84  Tex.    398,   19   S.  W.   683. 

72.  Const.  §  196  has  no  extra-territorial 
effect.  Cleveland,  etc.,  R.  Co.  v.  Druien  [Ky.] 
80  S.  W.  778. 

73.  Const.  1890,  §  195.  Postal  Telegraph 
&  Cable  Co.  v.  Wells  [Miss.]  36  So.  190. 

74.  Southern  R.  Co.  v.  Com.,  25  Ky.  L.  R. 
1078,  77  S.  W.  207. 

75.  Const,  art.  12,  5  8.  Staten  v.  Cook,  178 
Mo.  189,  77  S.  W.  559. 

76.  Curtis  v.  Natalie  Anthracite  Coal  Co. 
89  App.  Div.  61,  85  N.  Y.  S.  413. 

77.  Const,  art.  16,  §  30.  City  of  Tampa  v. 
Tampa  Waterworks  Co.   [Fla.]   34  So.  631. 

78.  Allen  v.  Ajax  Mln.  Co.  [Mont.]  77  P. 
47;  Van  Cleve  v.  Passaic  Valley  Sewerage 
Com'rs  [N.  J.  Law]   58  A.  671. 
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insurance  associations  subsequently  formed  is  valid,  though  not  operative  on  for- 
eign corporations  previously  formed.''* 

Wrongful  death. — ^The  provision  of  the  constitution  of  New  York  against 
abrogating  the  right  of  action  for  injuries  resulting  in  death  is  not  violated  by  a 
statute  requiring  notice  of  injury  to  be  given  to  the  employer  before  suit.*" 

Claims  against  state. — ^The  constitution  of  New  York  prohibits  the  allowance 
of  any  claim  against  the  state  which  as  between  citizens  would  be  barred  by  lapse 
of  time.*^  Under  the  constitution  of  Michigan,  the  legislature  cannot  audit  or 
allow  claims  against  the  state,'^  but  an  act  substituting  other  lands  for  those 
agreed  to  be  given  for  a  specified  public  work,  there  being  none  of  the  specified 
class  available,  is  not  invalid  as  an  attempt  to  give  the  contractor  extra  compensa- 
tion, though  the  price  of  such  lands  has  been  advanced  since  the  work  w-as  done."^ 

Master  and  servant. — The  Kentucky  constitution  provides  that  all  laborers 
in  mines  shall  be  paid  in  lawful  money.'*  The  constitution  of  South  Carolina 
abrogates  the  rule  of  assumption  of  risk  of  defective  appliances,  except  as  to  con- 
ductors and  engineers  having  charge  of  cars  and  engines  voluntarily  operated  by 
them.*'' 

Public  lands. — Neither  under  the  enabling  act  nor  the  constitution  can  the 
state  of  Washington  sell  tide  lands  which  prior  to  the  admission  of  the  state  were 
patented  by  the  United  States,  and  by  proclamation  included  in  an  Indian  reser- 
vation.'® 

Water. — Under  the  constitution  of  Idaho,  the  legislature  is  required  to  pro- 
vide by  law  the  manner  in  which  reasonable  water  rates  may  be  fixed;  until  they 
have  so  provided,  owners  and  consumers  may  contract  at  such  rates  as  they  deem 
just." 

Married  women  are  secured  in  their  separate  estate  by  the  constitution  of 
North  Carolina.'* 

CONTEMPT. 


3  1.     Nature  of  a  Contempt  and  What  Con- 
Btltntes  One  (795). 

A.  Elements  of  Contempt  and  Nature  of 

Proceeding,  Civil  or  Criminal  (795). 

B.  Acts  In  Disobedience  of  Court  (796). 

C.  Official  Misconduct  and  Obstruction  or 

Perversion  of  Justice  (797). 
§  2.     Defense,   E]xcaae  or  Purgation    (70S). 
5  3.     Power    to    Punish    or    Redress;    Con- 
tempt or  Other  Remedy  (798). 


5  4.  Fleadinss  and  Other  Proceedings  Be- 
fore Hearing:  (799). 

§  5.     Hearing;  Evidence;  Trial  (799). 

%  6.     Findings  and  Judgment  (SOO). 

§  7.  Punishment;  Fine  and  Commitment; 
Further  Proceedings  (800). 

§  8.    Discharge  or  Pardon    (800). 

§  9.     Review  of  Proceedings   (800). 


§  1.    Nature  of  a  contempt  and  what  constitutes  one.    A.  Elements  of  con^ 
tempt  and  nature  of  proceeding,  civil  or  crirtivnal.'" — ^The  object  and  purpose  of 


79.  State  V.  Fraternal  Knights  &  Ladies 
[Wash.]  77  P.  500. 

80.  Const,  art.  1,  §  18.  Gmaehle  v.  Rosen- 
berg, 83  App.  Dlv.  339,  82  N.  T.  S.  366. 

81.  Claim  of  Essex  county  for  taxes  on 
exempt  land  held  barred  [Const,  art.  7,  |  6], 
People  V.  Miller,  85  App.  Dlv.  145,  83  N.  T.  S. 
559. 

82.  Cannot  provide  for  auditing  of  claims 
against  municipality  [Const,  art.  4,  §  21]. 
Fitch  V.  Board  of  Auditors  [Mich.]  94  N.  W. 
952. 

83.  Olds  V.  State  Land  Office  Com'r  [Mich.] 
96  N.  W.  508. 

84.  Const.  §  244.  Commonwealth  v.  Rei- 
necke  Coal  Min.  Co..  26  ky.  L.  R.  2027,  79 
S.  W.  287. 


85.  A  conductor  Is  not  barred  by  knowl- 
edge of  defects  unless  he  would  have  regard- 
ed the  car  as  dangerous  or  unsafe  if  he  had 
used  ordinary  prudence  [Const,  art.  9,  §  15]. 
Barksdale  v.  Charleston  &  W.  C.  R.  Co.,  66 
S.  C.  204,  44  S.  E.  743.  ■ 

86.  Act  Feb.  22,  1889,  c.  180,  §  4;  Const, 
art.  26,  cl.  2,  art.  17,  §  2.  Jones  v.  Callvert, 
32  Wash.  610,  73  P.   701. 

87.  Const,  art.  15,  §  6.  Jack  v.  Grange- 
vllle   [Idaho]    74  P.   969. 

88.  Const,  art.  10,  §  6.  She  may  dispose 
of  anything  not  requiring  conveyance.  Vann 
V.  Edwards,  135  N.  C.  661,  47  S.  E.  784.  In- 
capacity to  contract  remains  as  at  common 
law  except  as  removed  by  statute.     Id. 

80.     See  1   Curr.   L.    611. 
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contempt  proceedings  is  to  vindicate  the  authority  and  dignity  of  the  court,  though 
they  may  also  incidentally  benefit  a  party,'"  hut  contempt  proceedings  cannot  be 
substituted  for  ordinary  process  of  law  to  attain  private  ends.'^  Civil  contempts 
are  such  as  affect  a  private  person.  Criminal  contempts  are  acts  against  the 
majesty  of -the  law,  or  the  court  as  an  agency  of  the  government.®^  Direct  con- 
tempts are  those  committed  in  the  presence  of  the  court,  or  so  near  as  to  inter- 
rupt its  proceedings.  Constructive  contempts  arise  from  matters  not  transpiriag 
in  court,  but  which  tend  to  degrade  the  authority  of  the  court  or  embarrass  the 
administration  of  justice.®'  Persons  having  knowledge  of  an  order  of  injunction 
are  punishable  for  a  violation  of  same,  though  not  parties  to  the  action.®*  A  viola- 
tion by  oneself  or  through  others  is  equally  punishable.®"  The  offense  of  contempt 
of  court,  -by  a  crime,  is  not  merged  in  the  crime,  and  a  conviction  or  acquittal  of 
the  one  is  no  bar  to  a  prosecution  for  the  other.®" 

(§  1)  B.  Acts  in  disohedience  of  court.^'' — ^Eesistance  willfully  offered  to  the 
lawful  order  of  a  court  is  punishable  as  a  criminal  contempt,  unless  the  court  lacks 
jurisdiction  to  make  the  order,®*  as  is  violation  of  an  injunction,®®  or  disobedience 


90.  state  v.  Civil  Dlst.  Court  for  Parish  of 
Orleans,  112  I^a.  182,  36  So.  315.  Proceedings 
to  punish  for  contempt  may  be  resorted  to 
to  compel  payment  of  money  ordered  by  the 
court  to  be  paid,  In  cases  where  execution 
cannot  Issue,  only  after  demand  by  the  party 
entitled  to  receive  it.  General  Bleo.  Co.  v. 
Sire,  88  App.  Div.   498,  85  N.  T.  S.  141. 

91.  Contempt  proceedings  must  not  be 
substituted  for  specific  legal  remedies  pro- 
vided by  law,  and  It  Is  not  every  act  render- 
ing ineffectual  an  order  of  court  which  can 
be  followed  up  by  imprisonment  for  con- 
tempt of  the  person  bringing  about  that  re- 
sult. State  v.  Civil  District  Court  for  Parish 
of  Orleans.  112  La,  182,  36  So.  315.  A  court 
of  bankruptcy  has  Jurisdiction  and  power  to 
order  a  bankrupt  to  surrender  property  to  a 
trustee,  and  to  enforce  the  order  by  impris- 
onment for  contempt  (In  re  Gerstel,  123  P. 
166) ;  but  not  for  failure  to  turn  over  money, 
which  before  the  proceedings  were  begun, 
had  been  paid  out  to  creditors.  The  sole 
purpose  Is  to  reach  the  property  in  his  con- 
trol and  not  to  punish  him  for  concealing 
assets  from  his  trustee  (In  re  Kane,  125  P. 
984). 

92.  State  V.  Shepherd,  177  Mo.  205,  76  S. 
W.  79.  Where  a  contempt  of  court  consti- 
tutes a  criminal  misdemeanor,  the  proceed- 
ing to  punish  therefor  is  In  Its  nature  a 
criminal  proceeding,  entirely  independent 
and  distinct  from  the  suit  in  which  the  con- 
tempt is  committed.  Willful  violation  of  an 
injunction  by  a  party  to  the  record.  Bul- 
lock Blec.  &  Mfg.  Co.  V.  Westlnghouse  Elec. 
&  Mfg.  Co.  [C.  C.  A.]  129  P.  105.  But  an 
order  In  contempt,  which  is  remedial  and 
coercive  in  character,  and  entered  for  the 
purpose  of  enforcing  private  rights  of  par- 
ties, judicially  determined,  Is  a  civil  pro- 
ceeding. A  preliminary  Injunction  author- 
izing inspection  of  a  mine  was  violated  by 
refusal  to  allow  the  Inspection;  an  order  of 
contempt  was  issued,  the  order  to  be  dis- 
charged however,  on  compliance  with  the  in- 
junction Helnze  v.  Butte  &  B.  Consol.  Min. 
Co.    [C.   C.  A.]    129   P.   274. 

93.  State  v.   Shepherd,   177  Mo.   205,   76   S. 

W.    79. 

94.  An  order  forbidding  Interference  with 
plaintiff's  business.     People  v.  Marr,  88  App. 


DIv.  422,  84  N.  T.  S.  965.  A  purchaser  of 
property  pendente  lite  is  bound  by  the  In- 
junction in  a  suit  against  the  grantor  re- 
lating to  same.  Heinze  v.  Butte  &  B.  Consol. 
Min.  Co.   [C.  C.  A.]   129  P.   274. 

95.  Janney  v.  Pan-Coast  Ventilator  & 
Mfg.  Co.,  131  P.  143.  Officers  of  a  corpora- 
tion party  to  a  suit,  though  not  parties  them- 
selves, are  liable  to  punishment  for  con- 
tempt for  violation  of  an  injunction  therein, 
where  they  have  power  to  enforce  compli- 
ance with  It  by  the  company.  The  injunc- 
tion authorized  an  Inspection  and  survey  of 
a  mine.  Heinze  v.  Butte  &  B.  Consol.  Min. 
Co.  [C.  C.  A.]  129  P.  274.  Where  persons 
are  enjoined  as  individuals,  they  cannot  es- 
cape liability  to  punishment  for  contempt,  by 
organizing  a  corporation  which  violates  the 
injunction.  Diamond  Drill  &  Mach.  Co.  v. 
Kelley  Bros.,  130  P.  893. 

96.  Subornation  of  perjury  by  party  to  a 
cause.  Ricketts  v.  State  [Tenn.]  77  S.  W. 
1076;  Sherman  v.  People  [111.]  71  N.  B.  618; 
Chicago  Directory  Co.  v.  U.  S.  Directory  Co., 
123  P.  194. 

97.  See  1   Curr.  L.   612. 

98.  Search  warrant  for  ihtoxicatlng  liquors 
made  upon  InsufiScient  affidavits.  State  v. 
MoGahey    [N.   D.]    97   N.  W.    865. 

99.  Injunction  to  prevent  passage  and  ap- 
proval of  an  ordinance.  If  made  merely  on 
the  ground  that  It  would  not  be  for  the  best 
interests  of  the  public,  the  court  has  no 
jurisdiction,  and  disobedience  would  not  be 
contempt.  Wright  v.  People,  31  Colo.  461, 
73  P.  869.  The  Injunction  was  dissolved, 
but  an  appeal  was  taken  and  supersedeas 
granted,  suspending  the  dissolving  order. 
The  violation  of  the  Injunction  during  the 
existence  of  the  supersedeas  was  contempt 
of  court.  Strickland  v.  Knight  [Pla.]  35  So. 
868.  Attorneys  of  a  judgment  creditor  were 
enjoined  by  a  court  of  bankruptcy  from  pro- 
ceeding to  collect  the  judgment;  they  pro- 
cured an  order  from  the  state  court  adjudg- 
ing the  bankrupt  in  contempt  of  an  order  is- 
sued prior  to  the  bankruptcy,  and  Imposing 
a  fine,  payable  to  the  attorneys,  equal  to  the 
judgment;  held,  their  application  for  such 
an  order  was  a  continuation  of  the  proceed- 
ings to  collect  judgment  and  a  contempt  of 
the   court   of  bankruptcy.     In    re   Fortunato, 
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of  a  judicial  order/  such  as  refusal  to  produce  books  before  a  grand  jury,"  failure 
of  executor  to  produce  property/  refu.sal  to  submit  to  an  examination  in  supple- 
mental proceedings,*  or  to  produce  books,"  or  to  pay  alimony  ordered  ty  the  court," 
or  to  comply  with  an  order  to  make  a  petition  more  specific,'  disobeying  a  writ 
of  reyiew,'  disposing  of  property  contrary  to  an  order,'  failure  of  a  witness  to 
attend,^"  violation  of  an  order  excluding  witnesses  from  the  court  room.^^  The 
failure  to  obey  one  part  of  an  alternative  order  is  not  a  contempt  of  court.^" 

(§  1)  C.  Official  misconduct  and  obstruction  or  perversion  of  justice}^ — 
Contempt  of  court  includes  such  acts  as  the  fabrication  of  evidence  to  deceive  the 
court,"^*  imposition,  by  attorneys,  of  a  fictitious  case  upon  the  court,^^  intimidation 
of  witnesses,^*  subornation  of  perjury,^'  making  false  affidavits  in  replevin,^*  ob- 
structing a  writ  of  habeas  corpus,^'  tampering  with  a  jury,''*'  and  defamation  of 
the  court /^  but  it  has  been  held  that  the  publication  must  relate  t6  a  case  then 
pending  before  the  court.""    Judges  of  election  are  in  so  far  "officers  of  the  court" 


123  F.  622.  Defendants  were  enjoined  from 
using  plaintiffs  system  of  numbering  to  or- 
der goods  by,  and  told  their  customers  to 
order  by  putting  the  figure  1  in  front  of 
plaintiff's  system  of  numbers.  Brown  v. 
Braunstein,  86  App.  Div.  499,  83  N.  T.  S. 
798.  It  is  no  excuse  that  the  manner  of 
operating  appliances,  the  use  of  which  was 
enjoined,  was  changed  and  improved,  and 
rendered  less  dangerous  to  the  public.  Toung 
V.  Chadima  Bros.  [Iowa]  96  N.  W.  1105.  Vio- 
lating an  Injunction,  which  prohibits  acts 
of  violence,  by  threatening  persons  with 
death  and  sharing  In  assaults  upon  them, 
is  a  criminal  contempt.  Stearns  v.  Marr,  84 
N.  T.  S.  36. 

1.  Where  a  witness  refuses  to  testify  In 
an  action,  and  cannot  be  coerced  except  by 
commitment,  the  Judge  has  no  discretion 
but  to  commit  him  until  he  complies.  Crock- 
er V.   Conrey,  140  Cal.   213,   73   P.   1006. 

2.  No  rule  of  public  policy  prohibiting 
disclosure  by  grand  Jurors  of  facts  coming 
to  their  knowledge,  nor  statute  relative  to 
their  testimony,  prevents  them  making  a  re- 
port to  the  court  to  have  punished  for  con- 
tempt a  witness  who  refuses  to  produce  books 
before  them.  In  re  Archer  [Mich.]  96  N.  W. 
442. 

3.  The  excuse  of  an  executor,  who  was 
ordered  to  produce  a  certain  picture  in  court, 
that  same  was  lost,  without  showing  that 
same  was  lost  without  his  fault,  or  that  he 
had  taken  proper  care  of  It,  was  Insufficient 
to  relieve  him  from  contempt.  Reed  v.  Reed, 
24  Ky.  L,.  R.  2438,  74  S.  "W.   207. 

4.  People  V.  McCarthy,  84  N.  T.  S.  1062. 

5.  Friedman  v.  Newman,  86  N.  T.  S.  735; 
In  re  Backus,  91  App.  Dlv.  266,  86  N.  T.  S. 
638. 

e.     Brown  v.  Brown  [Mich.]   97  N.  W.  396. 

7.  Howard  V.  Western  Union  Tel.  Co.,  26 
Ky.  li.  R.  828,  76  S.  W.  387. 

8.  Failure  of  judge  to  send  up  complete 
record.     In  re  Harney   [Mont.]    74  P.  1080. 

9.  People  V.  Paine,  92  App.  Dlv.  303,  86 
N.  T.  S.  1109./  Disposing  of  property  after 
injunction  served.  Oshlnsky  v.  Gottlieb,  84 
N.  T.  S.  871. 

10.  In  re  Boeshore,  125  F.  651. 

11.  Loose  V.  State  [Wis.]   97  N.  W.  526. 

12.  Order  that  plaintiff  pay  the  costs  of 
preceding  actions  in  ejectment,  or  have  the 
cause  dismissed.  The  failure  to  pay  involved 
no  contempt.  Ex  parte  Colley  [Ala.]  37  So. 
232. 


13.  See   1   Curr.  L.   613. 

14.  Chicago  Directory  Co.  v.  U.  S.  Direct- 
ory Co.,  123  F.  194. 

IB.     Hatfield  v.   King,   131   F.   791. 
la.     Russell   V.   Mandell    [Mich.]    99   N.   W. 
864. 

17.  Rlcketts  V.  State  [Tenn.]  77'  S.  W. 
1076. 

18.  By  means  of  false  affidavits  In  re- 
plevin, the  lien  of  an  execution  was  removed 
and  the  property  passed  beyond  the  Juris- 
diction of  the  court.  In  re  Goslin,  88  N.  T.  S. 
670. 

19.  The  chief  of  police  and  county  attor- 
ney with  knowledge  of  the  writ,  avoided 
its  service  and  aided  in  delivering  a  prisoner 
to  the  messenger  of  the  governor  of  an- 
other state.  State  v.  District  Court  of  Sev- 
enth Judicial  Dlst.   [Mont.]   74  P.   412. 

SO.  In  re  Odum,  133  N.  C.  250,  45  S.  E. 
569.  A  mere  effort  to  secure  the  services  of 
a  party  to  tamper  with  the  jury  does  not 
authorize  punishment  for  contempt,  where 
the  party  takes  no  action  in  the  matter.  Ex 
parte  McRae   [Tex.   Cr.   App.]    77   S.   W.    211. 

21.  An  article  In  the  public  press  which, 
without  justification  or  excuse,  scandalizes 
courts  and  libels  public  officers,  is  a  crim- 
inal contempt  and  punishable  as  such.  State 
V.  Shepherd,  177  Mo.  205,   76  S.  W.  79. 

22.  Ex  parte  Green  [Tex.  Cr.  App.]  81  S. 
W.   723. 

note:  I  The  publication  of  an  article  In 
a  newspaper  is  not  a  contempt  unless  it  re- 
flects upon  the  conduct  of  the  court  in  ref- 
erence to  a  pending  suit  or  proceeding,  and 
tends  In  some  manner  to  influence  its  deci- 
sions therein,  or  to  impede,  Interrupt  or  em- 
barrass the  proceedings  of  the  court  in  refer- 
ence thereto.  State  v.  Kaiser,  20  Or.  50,  8 
L.  R.  A.  584.  A  newspaper  reporter  obtain- 
ing Information  as  to  a  verdict  or  decision 
by  eavesdropping  and  publishing  the  same 
Is  guilty  of  contempt  of  court.  In  re  Choate, 
24  Abb.  N.  C.  [N.  T.]  430,  41  Alb.  Law  J. 
287;  Orman  v.  State,  24  Tex.  App.  495.  The 
reporter  concealing  himself  in  the  jury 
room,  the  contempt  is  committed  in  the  im- 
mediate view  and  presence  of  the  court,  and 
is  summarily  punishable.  In  re  Choate,  24 
Abb.  N.  C.  [N.  T.]  430,  41  Alb.  Law  J.  287. 
A  fair  and  reasonable  review  and  comment 
upon  court  proceedings,  as  they  take  place 
from  time  to  time,  is  not  a  contempt  of  court. 
Cooper   V.    People,    13   Colo.    352,    6    L.   R.   A. 
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that  their  misbehavior  is  punishable  summarily  as  for  contempt.^'  Unfairness 
in  a  marshal  in  summoning  talesmen  is  not  evidence  of  a  willful  contempt  -of 
court.''*  A  court  has  jurisdiction  to  punish,  as  for  contempt  of  itself,  an  assault 
on  one  of  its  ofBcers  engaged  in  the  performance  of  Hs  duties  as  such.''^ 

§  3.  Defense,  excuse  or  purgation.'^ — Lack  of  jurisdiction  in  a  court  to  make 
an  order  is  sufficient  excuse  for  disobeying  same,^'^  but  dilatory  motions  filed  are 
no  excuse,  though  in  good  faith;-'  and  mere  irregularity  does  not  justify  diso- 
bedience.^* A  person  arrested  on  a  warrant  cannot  be  punished  for  contempt  for 
refusing  to  be  sworn  and  testify  against  himself.^" 

§  3.  Power  to  punish  or  redress j  contempt  or  other  remedy}''- — ^The  power  to 
punish  for  contempt  is  inherent  in  courts  of  record  and  cannot  be  impaired  by 
the  legislature.'^  The  jurisdiction  of  Federal  courts  in  contempt  is  limited  to 
misbehavior  in  or  near  the  court,  misbehavior  of  its  officers,  and  resistance  to  its 
orders."  A  judge  at  chambers  has  no  power  to  punish  for  a  contempt  not  com- 
mitted in  his  presence,  unless  expressly  authorized  by  statute.'*  The  power  being 
judicial  in  its  nature,  it  cannot  be  vested  in  a  court  commissioner,'^  a  notary  pub- 


430. — Prom  note   to   State   v.   Kaiser   [Or.]    8 
L.   E.   A.    584. 

23.  The  statute  constituting  them  officers 
of  the  court  and  authorizing  their  summary 
punishment  is  not  unconstitutional  as  de- 
priving of  liberty  without  due  process  of 
law.     Sherman  v.  People  [111.]  71  N.  E.  618. 

24.  A  talesman  known  to  be  a  friend  of 
defendant  was  summoned  in  a  criminal  case 
under  an  open  venire.  Richards  v.  U.  S. 
[C.  C.  A.]  126  F.  105. 

25.  Assault  on  trustee  in  bankruptcy;  the 
courts  of  bankruptcy  being  held  to  be  con- 
tinuously open.  Ex  parte  O'Neal,  125  F.  967. 
In  proceedings  for  contempt  for  an  assault 
committed  on  an  officer  of  the  court,  where 
not  in  the  actual  presence  of  the  court,  it 
is  immaterial  whether  the  court  at  the  time 
of  the  resistance  was  actually  in  session, 
with  a  judge  present  in  the  district,  or 
whether  the  place  was  at  a  greater  or  less 
distance  from  where  the  court  was  held.     Id. 

2«.    See   1   Curr.   L.   615. 

27.  Search  warrant  for  intoxicating  liquors 
issued  upon  insufficient  affidavits.  State  v. 
MoGahey,  12  N.  D.  535,  97  N.  W.  865.  Pend- 
ing a  trial  of  title  to  public  office,  courts 
have  no  jurisdiction  to  restrain  de  facto 
officers  from  exercising  their  functions. 
State  V.  Rice   [S.   C]    45   S.   E.   153.  , 

28.  The  violation  of  an  injunction  cannot 
be  excused  by  showing  that  at  the  time  of 
the  violation  a  motion  had  been  filed  to 
modify  the  injunction;  nor  is  it  a  defense 
that  party  accused  acted  in  good  faith. 
Young  V.  Rothrock,  121  Iowa,  588,  96  N.  "W. 
1105. 

29.  A  party  committed  for  contempt  for 
not  turning  property  over  to  a  receiver  can- 
not obtain  release  on  habeas  corpus  by  show- 
ing that  the  receiver  had  not  filed  his  bond 
before  making  a  demand.  The  order  com- 
mitting him  is  voidable,  but  not  void.  In  re 
Spies,  92  App.  Div.  175,  86  N.  T.  S.  1043. 
A  commitment  to  jail  for  contempt  for  re- 
fusing to  answer  questions  at  an  examina- 
tion respecting  his  property  is  not  illegal 
because  the  affidavit  authorizing  the  exam- 
ination was  made  by  plaintiff's  attorney. 
Carpenter  v.  Clements,  122  Iowa,  294,  98  N. 
W.   129. 

30.  Bin    of   Rights,    art.    1,    §    10    provides 


that  no  accused  shall  J)e  compelled  to  give 
evidence  against  himself.  Ex  parte  Sauls 
[Tex.   Cr.  App.]    78   S.   W.   1073. 

31.  See   1   Curr.   L.   615. 

32.  Rev.  St.  §  1616,  authorizing  courts  of 
record  to  punish  for  contempt  persons  guilty 
of  specified  acts  "and  no  others,"  is  uncon- 
stitutional.    State  V.   Shepherd,   177  Mo.   205, 

76  S.  W.  79.  So  also  the  district  courts,  and 
the  legislature  cannot  abridge  their  powers 
so  as  to  leave  such  courts  without  proper 
and  vigorous  means  of  protecting  themselves 
from  insult,  or  of  enforcing  their  lawful  or- 
ders. State  V.  Clancy  [Mont.]  76  P.  10.  A 
statute  exempting  females  from  imprison- 
ment, or  any  order  of  arrest  and  bail,  or  on 
an  execution  against  the  body,  does  not  pre- 
vent their  imprisonment  for  contempt  of  an 
order  in  supplementary  proceedings  to  turn 
over  money  belonging  to  the  debtor.  Joyce 
v.  Everson,  161  Ind.   440,   69  N.  E.  135. 

NOTE].  LcKtslatlve  power  to  abrldse  the 
po-wer  of  courts  to  punish  for  contempt:  In 
many  of  the  cases  in  which  the  power  of  the 
legislature  to  abridge  the  power  of  courts 
to  punish  for  contempt  has  been  considered, 
nothing  has  been  said  as  to  any  distinction 
between  courts  created  by  the  constitution 
and  those  which  were  created  by  the  legis- 
lature itself.  In  those  cases,  however,  where 
the  distinction  has  been  suggested,  it  has 
been  regarded  as  controlling.  It  may  be 
said,  as  a  general  rule,  that  the  power  of  a 
constitutional  court  to  punish  for  contempt 
cannot  be  taken  away  by  the  legislature. 
State  V.  Frew,  24  W.  Va.  416,  49  Am.  Rep. 
257;  Ex  parte  Robinson,  19  Wall.  [II.  S.]  505, 
22  Law.  Bd.  205.  As  to  inferior  courts  cre- 
ated by  the  legislature  itself,  the  rule  is  not 
so  clearly  established.  See  Rutherford  v. 
Holmes,    66    N.    T.    372;    Newton    v.    Locklin, 

77  111.  103;  In  re  Shortridge,  99  Cal.  526,  37 
Am.  St.  Rep.  78,  21  L.  R.  A.  755. — From  note 
to  Hale  V.  State  [Ohio]   36  L.  R.  A.  254. 

S3.  They  cannot  punish  for  contempt  an 
editorial  criticism  of  the  official  Integrity 
of  the  court.  Cuyler  v.  Atlantic,  etc.,  R.  Co., 
131   F.   95. 

34.  Mau  V.   Stoner   [Wyo.]   76  P.   584. 

35.  A  court  commissioner  has  no  power 
to  punish  for  contempt,  beyond  that  pos- 
sessed by  a  judge  at  chambers,   and  the  re- 
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lie,"  or  a  board  of  arbitration/^  and  the  power  of  a  justice  of  the  peace  is  very 
limited.*'  Where  a  mandate  from  an  appellate  court  directing  the  entry  of  a 
decree  granting  an  injunction  has  been  filed  in  the  lower  court,  a  subsequent  viola- 
tion of  the  injunction  is  punishable  by  the  lower  court  and  not  by  the  appellate 
court."'  The  exercise  of  the  power  of  commitment  for  contempt  may  be  com- 
pelled by  maudamus.*" 

§  4.  Pleadings  and  other  proceedings  before  hearing.^^ — Direct  contempts 
are  punishable  summarily  by  the  court  acting  spontaneously.  In  constructive  con- 
tempts, the  court  on  information  issues  a  citation  to  the  ofEender  to  show  cause 
why  he  should  not  be  punished  for  contempt.*^  Where  supplemental  proceedings 
are  held  in  a  county  different  from  the  one  whence  execution  was  issued,  contempt 
proceedings  must  be  instituted  in  the  county  where  the  examination  is  held,  and 
in  the  special  proceedings,**  and  the  proceedings  being  of  a  criminal  nature,  no 
change  of  venue  is  allowable.**  An  application  for  attachment  for  contempt  of 
a  witness  who  fails  to  obey  a  subpoena  to  appear  before  a  referee  must  be  accom- 
panied by  a  certificate  of  the  referee  as  to  the  facts.*°  Failure  to  base  contempt 
proceedings  on  affidavits  is  waived  by  the  contemner  being  sworn  at  his  request  and 
answering  to  the  charge.**  Before  punishing  for  'contempt  in  violating  an  injunc- 
tion, it  is  proper  to  order  a  reference  to  take  testimony  as  to  the  alleged  violation.*'' 
Where  a  person  charged  with  contempt  has  a  right  to  file  a  written  explanation  of 
his  conduct,  he  must  be  allowed  to  file  it  before  his  punishment  is  assessed.*^ 

§  5.     Hearing;  evidence;  trial.*^ — In  contempt  proceedings,  there  is  no  right 


view  of  the  commissioner's  acts  by  tlie  court, 
even  when  it  goes  farther  and  inflicts  the 
penalty,  cannot  change  tlie  nature  of  the 
proceeding  and  malte  it  the  act  of  the  court 
in  the  exercise  of  Its  general  jurisdiction. 
Man  V.  Stoner  [VPyo.]  76  P.  584.  A  United 
States  commissioner  is  an  ofBcer  of  the  court 
which  appoints  him,  and  without  power  to 
punish  for  contempt  for  proceedings  before 
him,  such  power  being  in  the  court.  United 
States  V.  Beavers,  125  F.  778. 

36.  Civ.  Code  Proe.  §  1991,  authorizing 
notaries  to  punish  for  contempt  in  disobey- 
ing subpoenas,  is  unconstitutional  in  at- 
tempting to  vest  judicial  powers  in  minis- 
terial officers.  Burns  v.  Superior  Court  of 
City  and  County  of  San  Francisco,  140  Cal. 
1,   73  P.  597. 

37.  Const,  art.  6,  5  1,  vests  all  the  judicial 
power  of  the  state  in  certain  named  courts, 
which  can  only  punish  for  contempt  to  main- 
tain their  own  authority  and  in  cases  before 
them.     State  v.  Ryan  [Mo.]   81  S.  W.  435. 

38.  A  refusal  to  surrender  one  accused 
of  crime  to  an  arresting  officer  holding  a 
warrant  cannot  be  dealt  with  as  a  contempt 
of  court  by  a  justice  who  has  merely  issued 
the  warrant.  A  fine  of  $5.00  and  Imprison- 
ment for  5  hours  is  the  limit  of  punishment 
a  justice  can  conflict  in  contempt  cases.  Or- 
mond  V.  Ball  [Ga.]  48  S.  E.  383.  In  Massa- 
chusetts, justices  of  the  peace  have  no  power 
to  punish  a  witness  for  contempt  for  refus- 
ing to  answer  questions  put  to  him.  Law- 
son  V.  Rowley  [Mass.]  69  N.  E.  1082. 

39.  Dowagiac  Mfg.  Co.  v.  Minnesota  Mo- 
line  Plow  Co.,   124   F.   736. 

40.  Crocker  v.  Conrey,  140  Cal.  213,  73  P. 
1006. 

41.  See   1  Curr.  L.   616. 

42.  State  V.  Shepherd,  177  Mo.  205,  76  S. 
W.   79. 


note:.  Sammary  punisliment  for  con- 
tempt: There  is  a  distinction  between  a 
commitment  by  precept  for  the  nonpayment 
of  money  and  a  commitment  upon  a  convic- 
tion and  fine  as  punishment  for  a  contempt 
in  misconduct  punishable  by  fine  and  im- 
prisonment. In  Che  latter  case  the  prisoner 
is  not  entitled  to  the  jail  liberties,  and  in 
the  former  "he  is  in  execution  in  a  civil 
action,"  and  is  entitled  thereto.  People  v. 
Cowles,  3  Abb.  App.  Dec.  514;  People  v. 
Cowles,  4  Keyes  [N.  Y.]  50;  People  v.  Ben- 
nett, 4  Paige  [N.  T.]  282,  3  N.  Y.  Ch.  (Law. 
Ed.)  437;  Patrick  v.  Warner,  4  Paige  [N.  Y.] 
397,  3  N.  Y.  Ch.  (Law.  Ed.)  486.  See  Rose 
v.  Tyrell,  25  "Wis.  565.  Summary  punishment 
for  contempt  Is  not  an  infringement  of  the 
constitution,  which  guarantees  to  every  citi- 
zen a  trial  by  jury.  This  power,  however, 
is  to  be  exercised  only  where  no  other  ade- 
quate remedy  cap  protect  public  justice  from 
obstruction.  Gandy  v.  State,  13  Neb.  451; 
State  V.  Doty,  32  N.  J.  Law,  403,  90  Am.  Dec. 
671;  State  v.  Matthews,  37  N.  H.  450;  Ex 
parte  Grace,  12  Iowa,  208,  79  Am.  Dec.  52D; 
State  V.  Anderson,  40  lor/a,  207. — From  note 
to  State  V.  Kaiser  [Or.]   8  L.   R.  A.   584. 

43.  In  re  Backus,  91  App.  Div.  266.  86  N. 
Y.  S.  638. 

44.  State  V.  Clancy  [Mont.]  76  P.  10;  State 
V.  District  Court  of  Second  Judicial  Dist. 
[Mont.]   77  P.  318. 


In  re  Kerber,   125   F.   653. 

In    re   Odum,    133    N.    C.    250,    45    S.    B. 


45. 
46. 

569. 

47.  People  V.  Marr,  88  App.  Div.  422,  84  N. 
Y.    S.    965. 

48.  Code,  §  4465.     State  v.  District  Court  of 
Taylor  County   [Iowa]   99  N.  W.  712. 

40.     See   1   Curr.   L.    617. 
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to  a  trial  by  jury."  The  evidence  to  sustain  charges  of  contempt  of  court  must  be 
clear  and  convincing. °^  In  cases  of  a  violation  of  an  injunction,  where  the  question 
is  in  dispute  and  doubtful,  it  wiU  not  be  determined  on  ex  parte  affidavits,  but  only 
after  a  regular  hearing."*  Interrogatories  may  be  prepared  covering  the  facts  in 
the  affidavits  supporting  a  petition  to  punish  for  contempt.'*'  The  evidence  to  justify 
an  order  requiring  a  bankrupt  to  turn  over  property  to  his  trustee  or  be  punished  for 
contempt  must  be  clear  and  satisfactory,  and  furnish  a  basis  for  a  finding  as  to  the 
amount  withheld."*  A  refusal  to  file  an  answer  to  a  charge  of  contempt  may  be 
treated  by  the  court  as  an  admission."' 

§  6.  Findings  and  judgment.^' — ^It  is  necessary  in  a  contempt  proceeding  that 
the  facts  be  found  and  filed ;  not  merely  set  out  in  the  judgment."^  A  commitment 
for  contempt  for  not  obeying  an  order  to  pay  alimony  cannot  be  justified  unless  the 
order  of  commitment  recites  that  party  disobeying  was  able  to  pay."' 

§  7.  Punishment;  fine  and  commitment;  further  proceedings.^^ — A  fine  for 
contempt  may  be  imposed  equal  to  applicant's  actual  loss,  if  the  party  obstructing  the 
administration  of  justice  caused  the  loss  by  his  wrongful  act;*"  but  the  fine  must  not 
be  based  on  plaintiff's  loss  without  actual  loss  shown.'^  Parties  in  contempt  of  the 
orders  of  a  court  are  not  entitled  to  any  relief  at  its  hands.*" 

§  8.  Discharge  or  pardon.^^ — A  party  in  contempt  for  violation  of  an  order  in- 
tended to  enforce  a  private  right  can  only  be  relieved  by  compliance  with  the  order.** 

§  9.  Review  of  proceedings.^^ — A  judgment  for  contempt,  if  in  excess  of  the 
court's  jurisdiction,  may  be  relieved  from,  on  habeas  corpus.*"  Where  jurisdiction 
exists,  it  is  held  in  some  jurisdictions  that  there  is  no  right  of  review,*'  while  in 


50.  A  person  appearing  In  person  and  by 
counsel,  and  having  a  hearing  as  to  the  con- 
tempt according  to  the  practice  in  such  cases, 
has  had  the  benefit  of  "due  process  of  law." 
State  V.   Shepherd,   177  Mo.  205,  76  S.  "W.  79. 

51.  Rule  for  contempt  against  attorneys 
for  Imposing  a  fictitious  case  upon  the  court. 
Evidence  held  insufficient.  Hatfield  v.  King, 
131  P.  791. 

52.  Question  of  the  violation  of  the  court's 
injunction  in  infringing  a  patent.  In  re 
Henvis,  125  F.  655.  Question  as  to  whether 
a  certain  contract  was  within  the  class  of 
contracts  forbidden  by  the  injunction  to  be 
filed.  International  Register  Co.  v.  Record- 
ing Fare  Register  Co.,  125   F.   790. 

53.  Where  sufficient  affidavits  are  pre- 
pared by  an  attorney  appointed  by  the  court, 
the  petitioner  has  no  right  to  others  pre- 
pared by  himself  [Code,  §  10891].  Russell 
V.   Mandell   [Mich.]    99  N.  "W.   864. 

64.  In  re  Goldfarb  Bros.,  131  F.  643. 

65.  Toozer  v.  State  [Neb".]   97  N.  W.  584. 

66.  See   1    Curr.    D.    618. 

57.  In  re  Odum,  133  N.  C.  250,  45  S.  B. 
669.  In  an  order  or  warrant  for  commitment 
for  contempt,  the  particular  circumstances 
of  the  offense  must  be  set  forth  [Compiled 
Laws  1897,  §  1101].  Twiddle  V.  Judge  of 
Superior  Court  of  Grand  Bapids  [Mich.]  96 
N  W  22.  A  statement  of  the  particular 
facts  constituting  contempt  must  be  includ- 
ed in  the  final  order  committing  an  attor- 
ney for  contempt.  A  mere  statement  that 
he  behaved  in  the  presence  of  the  court  m 
an  insolent  manner,  tending  to  disturb  the 
court  and  impair  its  authority,  is  insuffi- 
cient People  V.  Marean,  86  App.  Div.  278, 
83  N.  T.  S.  843.  Where  a  court  or  judge  acts 
upon  personal  knowledge,  a  statement  of  the 
facts  upon  which  the  order  imposing  punish- 
ment for  contempt  is  founded  must  be  en- 
tered on  the  records,  otherwise  the  judgment 


may  be  annulled  [Code,  5  4466].  State  v. 
District  Court  of  Taylor  County  [Iowa]  99 
N.  W.  712. 

58.  In  re  Cowden,  139  CaL  244,  73  P.  156. 

59.  See   1   Curr.  L.    618. 

60.  By  means  of  false  affidavits  In  re- 
plevin, the  lien  of  an  execution  was  removed, 
and  the  property  passed  beyond  the  control 
of  the  court.     In  re  GosUn,  88  N.  T.   S.   670. 

61.  On  failure  to  produce  books  on  sup- 
plemental proceedings,  there  was  no  evidence 
of  actual  loss,  but  only  a  claim  that  the 
books  might  show  assets.  Friedman  v.  New- 
man, 86  N.  T.  S.  735. 

62.  The  fact  that  one  who  brings  In  a 
petition  in  a  cause  is  already  in  contempt 
for  disobedience  to  orders  therein  is  a 
ground  for  dismissing  his  petition.  Llnd  v. 
Dind   [Mass.]   70  N.  B.   199. 

63.  See   1  Curr,   D.   619.      . 

64.  Order  to  compel  production  of  books 
containing  pertinent  evidence.  Swedish- 
American  Tel.  Co.  V.  Fidelity  &  Casualty  Co., 
208  111.  562,  70  N.  B.  768. 

65.  See  1  Curr.  L.  619. 

66.  Cuyler  v.  Atlantic,  etc.,  R.  Co.,  131  F. 
95.  In  a  habeas  corpus  proceeding  to  obtain 
relief  from  imprisonment  for  contempt,  the 
petitioner  may  supplement  the  record  by  al- 
leging such  additional  facts  as  tend  to  show 
his  misbehavior  was  not  a  contempt.  Eix 
parte  O'Neal,  125  F.  967.  Where  a  Federal 
district  court  has  jurisdiction  to  punish  as 
for  contempt  an  assault  on  its  officer,  the 
circuit  court  cannot,  on  a  writ  of  habeas  cor- 
pus, review  alleged  errors  in  such  proceed- 
ings.    Id. 

67.  The  judgment  of  a  district  court  that 
a  contempt  had  been  committed  is  not  re- 
viewable by  the  supreme  court,  where  the 
district  court  had  jurisdiction  of  the  par- 
ties and  the  subject-matter.  Ex  parte  Brown 
[Ariz.]    77   P.    489. 
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others  it  is  held  that  appeal"*  or  error'"  will  lie.  A  sentence  in  contempt  of  court, 
being  in  the  nature  of  a  criminal  proceeding,  will  not  be  reviewed  in  a  proceeding  to 
which  the  state  is  not  a  party.''*  Where  an  order,  on  which  civil  contempt  proceed- 
ings are  based,  is  set  aside,  the  contempt  proceedings  are  ipso  facto  dissolved.'^ 


CONTINTIAITCE  AND  POSTPOBTEMEWT.t* 


C.  Absence    of    or    Inability    to    Procure 

Evidence  (803). 

D.  Surprise   (804). 

§  3.     Sufficiency  of  AffidaTits  (805). 
§  4.     Appellate  Frocedure   (SOS). 


§  1.     Power  and  Duty  of  Court  (801). 
§  2.     Grounds     for    Continuance    or    Post- 
ponement (802). 

A.  In  General  (802). 

B.  Absence    or    Disability    of    Party    or 

Counsel   (802). 

Postponement  of  criminal  prosecutions  is  elsewhere  treated.^' 

§  1.  Power  and  duty  of  court.''* — A  court  of  record  has  inherent  power  to  ad- 
journ from  day  to  day  and  from  week  to  week,^°  and  the  order  of  adjournment  may 
be  made  orally  by  the  judge.'"  Though  the  order  should  always  appear  on  the 
minutes,"  it  need  not  be  there  noted  at  once  by  the  clerk.^* 

It  is  the  universal  rule  that  the  grant  of  a  continuance  rests  largely  in  discre- 
tion,''" which  will  not  be  disturbed  unless  abuse  of  discretion  clearly  appears.'"  But 
the  court  should  not  make  a  ruling  until  after  an  examination  of  the  affidavit  or 
showing  on  which  the  motion  for  a  continuance  is  made."^ 

§  2.  Grounds  for  continuance  or  postponement.  A.  In  general.^"' — A  continu- 
ance will  usually  be  grinted  where  its  refusal  would  result  in  hardship  or  manifest 


68.  Proceedings  to  punish  a  witness  for 
contempt  in  failing  to  give  testimony  for 
use  in  an  action  in  another  state  is  a  spe- 
cial proceeding  from  which  an  appeal  will 
lie.  Strong  v.  Randall,  177  N.  T.  400,  69  N. 
B.  721.  An  order  adjudging  a  party  litigant 
In  contempt  for  violation  of  an  order  entered 
for  the  benefit  of  the  adverse  party  is  ap- 
pealable directly  to  the  supreme  court.  Or- 
der compelling  the  production  of  books  con- 
taining pertinent  evidence.  Swedish-Amer- 
ican Tel.  Co.  V.  Fidelity  &  Casualty  Co.,  208 
111.  562,  70  N.  E.  768.  An  order  made  dur- 
ing a  trial,  punishing  an  attorney  for  con- 
tempt. Is  an  independent  order  and  appeal- 
able. King  V.  Hanson  [N.  D.]  99  N.  W.  1085. 
An  order  adjudging  one  In  contempt  for  vio- 
lation of  an  Interlocutory  injunction  cannot 
be  reviewed  except  upon  appeal  from  the 
final  decree  In  the  cause  (Christensen  En- 
gineering Co.  V.  "Westinghouse  Air  Brake  Co. 
[C.  C.  A.]  129  P.  96) ;  but  an  order  dis- 
charging a  rule  to  show  cause  for  contempt 
in  violating  an  Injunction  is  reviewable  by 
appeal  (Enoch  Morgan's  Sons  Co.  v.  Gibson 
[C.  C.  A.]    122  F.   420). 

69.  A  judgment  of  conviction  for  con- 
tempt, if  unconditional  and  absolute.  Is  a 
criminal  proceeding  and  final,  and  review- 
able by  writ  of  error,  and  not  by  appeal 
(Bullock  Elec.  &  Mfg.  Co.  v.  "Westinghouse 
Bleo.  &  Mfg.  Co.  [C.  C.  A.]  129  P.  105);  but 
if  remedial  and  coercive  in  character,  and 
intended  to  enforce  the  private  rights  of 
parties,  it  Is  a  civil  proceeding  and  not  re- 
viewable by  writ  of  error  (Heinze  v.  Butte  & 
B.  Consol.  MIn.  Co.  [G.  C.  A.]  129  P.  274). 
Orders  and  judgments  of  the  district  court 
in  proceedings  for  contempt  are  reviewable 
by  petition  in  error  only.  Thompson  v.  Nel- 
son [Neb.]  96  N.  W.  194.  A  writ  of  error 
and  not  appeal  is  the  proper  mode  of  re- 
viewing an  order  of  a  Fedei'al  court  ad- 
judging  a   party    guilty    of   contempt.     Bes- 

3  Curr.  Law — 51. 


sette  v.  Conkey  Co.,  194  U.  S.  324,   24  S    Ct. 
655. 

70.  Whltaker  v.  McBride  [Neb.]   98  N.  W. 

877. 

71.  Order  to  show  cause  why  de  facto 
public  ofllcers  should  not  be  restrained  from 
exercising  their  functions,  set  aside  as  be- 
yond the  court's  jurisdiction.  State  v.  Rice 
[S.  C]   45  S.  E.  153. 

72.  Definitions  and  distinctions,  1  Curr.  L. 
620,  §  1. 

73.  See  Indictment  and  Prosecution,  2 
Curr.  L.  307. 

74.  See  1  Curr.  L,.  620. 

75,  76,  77.  Cribb  v.  State,  118  Ga.  316,  45  S. 
B.    396. 

78.  Failure  to  note  the  order  on  the  min- 
utes will  not  affect  its  validity.  Cribb  v. 
State,   118  Ga.   316,    45   S.  B.    396. 

79.  Murphy  v.  Hood,  12  Okl.  593,  73  P.  261. 
That  a  case  long  pending  has  been  set  for 
a  particular  date  by  consent  is  taken  into 
consideration  in  ruling  on  an  application  for 
a  continuance.  In  re  Kasson's  Estate,  141 
Cal.  33,  74  P.  436.  No  evidence  to  show  order 
for  continuance  not  given  In  exercise  of 
sound  discretion  and  in  furtherance  of  Jus- 
tice. Hence,  ruling  not  subject  to  excep- 
tions.    GrafCam  v.  Cobb,  98  Me.  200,  56  A.  645. 

80.  Murphy  v.  Hood,  12  Okl.  593,  73  P.  261; 
Chase  v.  Watson,  75  Vt.  385,  56  A.  10.  Judg- 
ment will  not  be  reversed  unless  a  clear 
abuse  of  discretion  in  refusing  continu- 
ance. Chambers  v.  Modern  Woodmen  of 
America  [S.  D.]    99  N.   W.  1107. 

81.  Landt  v.  McCullough,  206  111.  214,  69 
N.  B.  107.  Hence  it  is  error  to  refuse  leave 
to  present  an  ajHidavit,  without  regard  to  its 
sufficiency.  Leave  to  file  affidavit  for  con- 
tinuance after  plaintiff  had  amended  his 
complaint,  under  Starr  &  C.  Ann.  St.  1896  c 
110,  par.  26.    Id. 

82.  See  1  Curr.  L.  620. 
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injustice.*'  Application  therefor  must  be  made  in  good  faith  and  not  merely  for 
delay,**  good  faith  being  a  question  of  fact*'  Overruling  a  motion  to  quash  a  cita- 
tion/* appointment  of  a  receiver  for.  plaintiff  corporation,"^  and  pendency  of  a  suit 
in  another  court  involving  the  subject-matter,**  have  been  held  not  to  constitute 
grounds  for  continuance. 

(§2)  B.  Absence  or  disability  of  party  or  counseU^ — To  obtain  a  continuance 
on  the  ground  of  absence  .of  a  party,  there  must  be  a  sufficient  showing  that  such 
party  is  necessary,""  or  that  he  is  a  material  and  necessary  witness  in  his  own  be- 
half."* If  illness  is  the  cause  of  absence,  it  must  be  properly  proved;"^  that  a  party 
may  be  necessarily  absent  on  account  of  another's  ilhiess  is  not  sufficient."' 

Inability  of  sole  counsel  to  proceed  with  a  trial  on  account  of  sickness  is  suffi- 
cient ground  for  continuance."*  A  continuance  because  of  absence  of  counsel  will 
not  be  granted  where  it  appears  that  the  party  is  represented  by  qualified  counsel."" 


83.  Where  a  witness  without  the  Jurisdic- 
tion of  the  court  had  promised  but  failed  to 
appear,  it  was  error  to  refuse  an  adjourn- 
ment and  thereby  In  effect  mulct  the  de- 
fendant In  the  sum  of  $10,000,  for  not  being 
ready.  Under  Rule  7,  of  Special  Rules  for 
Regulation  of  Trial  Terms.  Falst  v.  Metro- 
politan St.  R.  Co.,  89  App.  Div.  593,  85  N. 
Y.  S.  646.  Wliere  counsel  had  been  engaged 
in  court  and  had  relied  on  arrangements  for 
a  compromise,  which,  however,  had  not  been 
effected,  one  party  having  been  absent,  it 
was  error  to  refuse  a  continuance  for  lack 
of  preparation,  even  though  the  moving  par- 
ty was  guilty  of  laches,  where  the  ruling 
would  result  in  a  loss  of  the  land  involved 
without  a  trial  on  the  merits.  Common- 
wealth Land  &  Lumber  Co.  v.  Cornett  [Ky.] 
80  S.  W.  1157.  Where  a  survey  ordered  by 
the  court  in  an  action  to  quiet  title  was  not 
taken,  owing  to  illness  of  the  surveyor,  and 
the  defendant  failed  to  prepare  his  case 
because  of  that  fact,  it  was  error  to  refuse 
a  continuance.  Branson  v.  Bversole  [Ky.] 
SO  S.  W.   1126. 

84.  Randolph  v.  Hudson,  12  Okl.  516,  74 
P.  946.  By  statute  in  Georgia,  this  must  be 
made  to  appear  by  statement  of  counsel  in 
court  or  by  a  representative  of  the  party  on 
oath  [Civ.  Code  1895,  I  5128  et  seq.].  At- 
lantic &  B.  R.  Co.  v.  Douglas,  119  Qa.  658,  46 
S.  E.  867.  No  error  in  refusing'  a  contin- 
uance where,  though  affidavits  showing  ill- 
ness and  necessary  absence  had  been  filed, 
no  formal  motion  was  made,  and  no  attempt 
to  plead  or  disclose  the  defense  had  been 
made,  though  two  continuances  had  been 
granted.  Second  Nat.  Bank  v.  Ralphsnyder 
[W.  Va.]  46  S.  E.  206.  After  giving  notice 
that  he  desired  oral  examination  of  wit- 
nesses, defendant  could  not  on  trial  withdraw 
his  notice  In  order  to  compel  a  continuance. 
Lessly  v.  Ogden  [Miss.]   35  So.  825. 

86.  Counter-affidavits  reasonably  tended 
to  show  purpose  of  delay.  Randolph  v.  Hud- 
son, 12  Okl.  516,  74  P.  946. 

86.  Since  defendant  must  then  answer  or 
suffer  default.  Western  Cottage  Piano  & 
Organ  Co.  v.  Anderson  [Tex.]  79  S.  W.  616. 

87.  Rooney  v.  Southern  Bldg.  &  Loan 
Ass'n,  119  Ga.  941,  47  S.  E.  345. 

88.  It  was  proper  to  refuse  to  continue 
an  accounting  by  an  executrix  until  after  the 
termination  of  litigation  in  another  court  in- 
volving title  to  testator's  land,  when  it  was 
uncertain  how  long  that  litigation  would  con- 
tinue and  debts  of  the  estate  were  increas- 
ing.    Phillips  V.   Phillips'  Adm'r   [Ky.]    80   S. 


W.  826.  An  action  by  the  United  States  for 
the  recovery  of  a  penalty  need  not  be  post- 
poned until  a  district  Judge  and  the  secretary 
of  the  treasury  have  acted  upon  a  petition 
for  remission  of  the  penalty,  since  such  ac- 
tion may  be  taken  as  well  after  as  before 
trial.     Peacock  v.  U.  S.  [C.  C.  A.]  125  P.  583. 

89.  See  1   Curr.   L.   621. 

90.  Especially  after  one  continuance  has 
already  been  granted.  Ley  v.  Hahn  [Tex. 
Civ.  App.]  81  S.  W.  ^354.  Under  a  statute  re- 
quiring parties  whose  presence  is  necessary 
to  the  determination  of  a  controversy  to  be 
brought  In,  it  was  proper  for  the  court  to 
continue  the  cause  for  that  purpose  and  to 
refuse  to  dismiss  [Code,  §  3466],  Farmers' 
Sav.  Bank  v.  Independent  School  Dist.  122 
Iowa,  99,  97  N.  W.  988. 

91.  Daly  V.  Minke,  86  N.  T.  S.  92.  That 
his  place  could  not  be  supplied.  Black  v. 
Webber,  1  Neb.  Unoff.  46S,  96  N.  W.  606. 

92.  No  abuse  of  discretion  in  refusing  con- 
tinuance on  ground  of  Illness  of  defendant, 
when  shown  by  unsworn  certificate  of  phy- 
sician, and  by  affidavits  of  defendant  and  his 
son,  sworn  to  before  their  attorney,  and. 
when  suit  had  already  been  pending  two 
years,  and  it  did  not  appear  defendant's 
place  could  not  be  supplied.  Black  v.  Web- 
ber,  1  Neb.  Unoff.   468,   96  N.  W.   606. 

93.  It  was  not  error  to  refuse  a  continu- 
ance on  the  ground  of  illness  of  the  brother 
of  a  party,  when  the  court  assured  him  the 
trial  would  be  suspended  in  case  his  brother's 
condition  demanded  his  presence.  Hathcock 
v.  McGouirk,  119  Ga.  973,  47  S.  E.  563. 

94.  Thompson  v.  Hays,  119  Ga.  167,  46  S. 
B.   970. 

95.  Continuance  properly  refused  upon  a 
mere  showing  that  counsel  expected  to  as- 
sist at  trial  were  unable  to  attend.  Chambers 
V.  Modern  Woodmen  of  America  [S.  D.]  99 
N.  W.  1107.  Illness  of  one  attorney  no 
ground  for  continuance  when  another  mem- 
ber of  the  firm  Is  present.  Forked  Deer 
Pants  Co.  V.  Shipley,  25  Ky.  L.  R.  2299,  80  S. 
W.  476.  Where  it  appeared  that  an  attorney 
had  had  full  charge  of  the  litigation  from 
the  beginning,  the  fact  that  his  partner  was 
necessarily  absent  in  congress  is  not  suffi- 
cient ground  for  a  continuance.  In  re  Kas- 
son's  Estate,  141  Cal.  33,  74  P.  436.  It  was 
proper  to  refuse  a  continuance  on  ground  of 
illness  of  one  of  counsel  where  the  operation 
causing  the  illness  was  foreseen,  and  the 
other  attorney  was  familiar  with  the  case 
and  had  time  to  prepare.  Rhodes  v.  Southern 
R.    Co.    [S.    C]    47    S.    E.    689.      Where    three 
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and  the  case  had  been  set  for  a  particular  date  by  stipulation/"  or  that  there  had 
been  previous  continuances  for  the  same  cause."'  Where  there  is  a  statute  prescrib- 
ing what  showing  must  be  made  for  continuance  on  this  ground,  its  requirements 
must  be  fully  met.°'    . 

(§  2)  C.  Absence  of  or  inability  to  procure  evidence."' — Unless  he  is  a  nonresi- 
dent,^ absence  of  a  material  witness  for  suiBcient  cause  is  a  ground  for  continuance,' 
when  it  is  shown  that  the  desired  evidence  is  material,"  that  due  diligence  was  used 
to  procure  the  evidence,*  or  the  attendance  of  the  absent  witness,'  that  the  same  facts 
could  not  be  proven  by  other  witnesses,"  and  that  there  is  probability  that  the  testi- 
mony of  the  absent  witness  can  be  procured  within  a  reasonable  time.'  The  name  of 
the  absent  witness,*  and  the  testimony  he  is  expected  to  give,"  must  also  be  shown.^" 
To  establish  the  fact  that  the  absent  witness  had  been  subpoenaed,  a  legal  service  of 
the  subpoena  must  be  shovm.^^    Error  in  refusing  a  continuance  on  the  ground  of 


counsel  were  associated  In  defending  a  case, 
two  of  whom  were  partners,  a  continuance 
on  the  ground  that  one  partner  would  be 
engaged  in  the  supreme  court  was  properly 
refused,  where  It  was  not  shown  that  the 
others  were  not  qualified  to  try  the  case,  or 
that  the  other  partner  could  not  attend  to  the 
case  In  the  supreme  court.  York  v.  Steward 
[Mont.]  76  P.  755.  Defendant,  having  one 
attorney  In  court,  was  not  deprived  of  op- 
portunity to  examine  the  Jury  by  the  jus- 
tice's refusal  to  wait  for  the  associate  coun- 
sel. PIsoher  v.  Brooklyn  Heights  R.  Co.,  84 
N.  T.   S.   254. 

98.  One  of  the  attorneys  had  left  for  Lon- 
don on  legal  business.  Schlesinger  v.  Keene, 
88   N.   T.   S.   1042. 

97.  A  case  In  municipal  court  had  been 
continped  several  times  because  defendant  or 
his  attorney  was  engaged  in  another  trial, 
and  the  case  was  set  peremptorily  for  a  par- 
ticular date.  O'Brien  v.  Kuntz,  84  N.  T.  S. 
535. 

S6.  In  Georgia,  if  the  leading  counsel  Is 
absent  from  providential  cause,  the  case  will 
be  continued  if  the  party  swears  he  cannot 
safely  go  to  trial  with  such  counsel  absent, 
that  he  expects  his  services  at  the  next  term, 
and  that  the  application  for  continuance  Is 
not  made  for  delay  only.  Statutes  not  com- 
plied with.  Counsel  111  [Civ.  Code  1895.  §§ 
4425,  4426,  5132].  Whitley  v.  Clegg  [Ga.]  48 
S.    K    406. 

99.  See  1  Curr.  L.  622. 

1.  Hathcock  v.  McGoulrk,  119  Ga.  973,  47 
S.  E.  563., 

2.  Sickness  and  absence  of  widow  in  will 
contest.  In  re  Townsend's  Estate,  122  Iowa, 
246,    97   N.  W.   1108. 

3.  Ley  v.  Hahn  [Tex.  Civ.  App.]  81  S.  W. 
354.  Tenant  had  contract  on  which  case 
depended,  and  after  being  summoned  by  sup- 
poena  duces  tecum,  disappeared.  Error  to 
refuse  continuance.  Bedford  v.  Gartrell 
[Miss.]  36  So.  529.  vyhere,  in  a  proceeding 
for  striking  certain  territory  from  the  cor- 
porate limits  of  a  city,  subpoenas  were  is- 
sued to  85  witnesses  resident  in  the  territory 
in  question  and  24  were  not  served  and  did 
not  appear.  It  was  errror  to  refuse  a  con- 
tinuance. Gaskin  v.  Georgetown  [Ky.]  80 
S.  W.  821. 

4.  In  an  action  on  notes,  where  defendant 
was  notified  to  produce  them,  but  stated  he 
had  hypothecated  them,  and  plaintiff  made 
no  effort  to  obtain  them  from  the  third  per- 


son, he  did  not  show  due  diligence  and  was 
not  entitled  to  continuance.  Laun  v.  Ponath 
[Mo.  App.]  79  S.  W.  729.  Where  defendants 
lost  an  affidavit  to  be  read  In  the  absence  of 
a  witness  in  order  to  prevent  a  continuance 
and  made  no  effort  to  replace  it,  as  they 
might  have  done,  they  could  not  thereafter 
complain  of  Injury  by  its  loss.  Chownins  v. 
Parker  [Mo.  App.]   78  S.  W.  677. 

S.  Gallagher  v.  Diamond  State  Steel  Co. 
[Del.  Super.]  57  A.  533;  Murphy  v.  Hood,  12 
Okl.  593,  73  P.  261.  Witness  not  subpoenaed 
and  no  other  effort  made  to  procure  his  at- 
tendance. Hosman  v.  KInneally,  43  Misc.  76, 
86  N.  T.  S.  263.  Defendant  was  not  diligent 
in  discovering  need  of  its  physician  at  the 
trial  of  a  personal  injury  action.  Galveston, 
etc.,  R.  Co.  V.  Walker  [Tex.  Civ.  App.]  76  S. 
W.  228.  Where  first  subpoena  was  not  Is- 
sued at  defendant's  request  and  second  was 
not  Issued  until  day  of  trial,  there  was  not 
due  diligence.  Ley  v.  Hahn  [Tex.  Civ.  App.] 
81  S.  W.  354.  A  second  continuance  on 
ground  of  absence  of  witness  properly  re- 
fused where  after  the  first  the  witness  was 
communicated  with  and  promised  to  attend 
next  day  and  party  then  announced  ready 
for  trial.  Gulf,  etc.,  R.  Co.  v.  Robinson  [Tex. 
Civ.  App.]  79  S.  W:  827.  Where  It  was 
known  16  days  before  trial  that  a  desired 
witness  refused  to  attend  and  no  effort  was 
made  to  postpone  trial  or  procure  his  testi- 
mony, it  was  not  error  to  refuse  continu- 
ance, asked  on  day  of  trial,  to  procure  it. 
Cobb  Chocolate  Co.  v.  Knudson,  207  111.  452, 
69  N.  E.  816.  Complaint  alleging  contract 
by  agents,  filed  six  months,  during  which 
time  defendant  might  have  learned  agents' 
names  and  secured  their  testimony.  Pacey 
V.  McKinney  [C.  C.  A.]  125  F.  675.  Securing 
a  subpoena  duces  tecum  and  later  an  attach- 
ment was  due  diligence.  Bedford  v.  Gartrell 
[Miss.]    36    So.    529. 

e.  Murphy  v.  Hood,  12  Okl.  593,  73  P.  261; 
Ley  v.  Hahn   [Tex.  Civ.  App.]    81  S.   W.   354. 

7.  Murphy  v.  Hood,  12  Okl.  593.  73  P.  261. 

8.  Gallagher  v.  Diamond  State  Steel  Co. 
[Del.    Super.]    57    A.    533. 

9.  Mere  conclusions  of  fact  or  law  insuf- 
ficient. Murphy  v.  Hood,  12  Okl.  593,  73  P. 
261;  Earl  v.  State  [Tex.  Civ.  App.]  76  S.  W. 
207. 

10.  See  post.  Affidavits  or  application. 

11.  A  mere  showing  that  tlie  subpoena 
was  left  with  a  person  for  the  witness  with- 
out  showing   relation   between   such   person 
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sickness  of  a  material  witness^  whose  preseace  and  advice  were  needed  during  the 
:  trial,  was  not  cured  by  the  appearance  of  such  witness  after  the  trial  had  progressed 
several  days.^'' 

Admission  of  testimony  to  avoid  continuance." — ^A  continuance  on  the  ground 
of  absence  of  a  material  witness  is  properly  refused  when  the  adverse  party  admits 
that  the  witness,  if  present,  would  testify  to  all  the  facts  stated  by  the  moving  party 
as  those  to  which  he  would  testify.^*  The  party  making  such  admission  does  not  ad- 
mit the  truth  of  such  testimony,  but  has  the  right  to  disprove  it.^^  But  some  courts 
hold  that  in  order  to  prevent  a  continuance,  there  must  be  an  admission  of  the  truth 
of  the  facts  to  which  the  absent  witness  would  testify.^* 

(§2)  D.  Surprise.^'' — A  continuance  will  not  be  granted  on  the  ground  of  sur- 
prise resulting  from  the  amendment  of  pleadings  when  the  amendment  consists  only 
in  the  addition  of  purely  formal  allegations,"^'  or  a  more  detailed  statement  of  f acts,^° 
or  when  the  amended  pleading  presents  no  new  cau^e  of  action.^"  To  obtain  a  con- 
tinuance on  the  ground  of  surprise,  the  moving  party  must  show  ability  to  obtain 
evidence  to  meet  the  new  matter  brought  out  on  the  stand,^^  or  in  the  amended  plead- 
ing.''^ If  the  ground  be  lack  of  service  of  the  pleading,  the  point  should  be  raised 
by  motion  to  dismiss,  not  by  motion  for  a  continuance.^^  Discontinuance  at  trial  of 
a  count  for  mesne  profits  in  a  declaration  in  ejectment  is  not  an  amendment  to  the 
declaration  entitling  the  other  party  to  a  continuance  to  give  him  time  to  support 
his  cause  on  the  amended  proceeding.^*  In  Georgia,  on  application  for  continuance 
on  ground  of  surprise  resulting  from  amendment  of  pleadings,  the  party  must  make 
oath,  or  his  counsel  must  state  in  his  place  "that  such  surprise  is  not  claimed  for  the 
purpose  of  delay ."^' 


and   the   witness   was   Insufficient.     Bacot  v. 
Deas   [S.   C]    45   S.   E.   171. 

12.  Evidence  to  show  such  witness  had 
been  sick  was  admissible  when  she  appeared. 
In  re  Townsend's  Estate,  122  Iowa,  246,  97 
N.  "W.  1108. 

13.  See  1  Curr.  L.  624,  §  3. 

14.  Witness  intoxicated  [2  Ball.  Ann.  Codes 
&  St.  §§  5993,  4977].  Benson  v.  Hamilton,  34 
"Wash.  201,  75  P.  805;  Pacey  v.  McKinney  [C. 
C.  A.]  125  P.  675;  Goldstein  v.  Morgan,  122 
Iowa,  27,  98  N.  W.  897.  - 

15.  Nugent  \.  Armour  Packing'  Co.  [Mo. 
App.]    81   S.  W.   506. 

16.  See  1  Curr.  L.  624,  citing  Louisville  & 
N.  R.  Co.  V.  Voss,  109  Tenn.  718,  72  S.  W. 
983. 

17.  See   1   Curr.   L.    623. 

18.  Allegation  of  due  care  In  action  for 
negligence.  Milliken  v.  St.  Clair  [Mich.]  99 
N.  W.  7. 

19.  An  amended  petition  which  simply  de- 
scribes injuries  more  in  detail  does  not  oper- 
ate as  a  surprise.  Ft.  Worth,  etc.,  H.  Co.  v. 
Partln  [Tex.  Civ.  App.]  76  S.  W.  236.  Amend- 
ment of  a  petition  by  a  more  detailed  state- 
ment of  the  facts,  but  setting  up  no  new 
cause  of  action,  did  not  require  a  continu- 
ance where  defendants  had  about  two  weeks 
to  answer  the  new  petition.  Linton  v.  Cath- 
ers  [Neb.]  97  N.  W.  800.  The  filing  of  an 
amended  bill  of  particulars  called  for  by 
plaintiff  was  not  ground  for  a  continuance 
when  the  information  therein  might  have 
been  previously  gained  from  the  original 
bill  or  by  inquiry.  American  Bonding  & 
Trust    Co.    V.    Milstead    [Va.]    47    S.    E.    853. 

SO.  Amended  petition  did  not  change  cause 
of   action   and   could   not   operate   as   a   sur- 


prise. Galveston,  etc.,  R.  Co.  v.  Walker 
[Tex.  Civ.  App.]  76  S.  W.  228.  Addition  of 
a  second  count  which  introduced  no  new 
cause  of  action.  United  States  Fidelity  & 
Guaranty  Co.  v.  Damskibsaktieselskabet  Ha- 
bil,  138  Ala.  348,  35  So.  344.  The  original 
action  against  a  township  was  on  the  same 
warrant  and  notice  was  given  of  the  charac- 
ter of  the  action  and  parties  thereto.  Mitch- 
elltree  School  Tp.  v.  Hall  [Ind.  App.]  68  N.  E. 
919. 

31.  Where  plalntift  In  a  personal  injury 
action  was  twice  seized  with  violent  convul- 
sions and  became  unconscious  while  on  the, 
witness  stand,  it  was  not  error  to  refuse  a 
continuance  on  the  application  of  the  ad- 
verse party,  on  the  ground  of  surprise,  in 
that  there  were  no  allegations  in  complaint 
that  plaintiff  was  subject  to  such  attacks, 
where  there  was  no  showing  that  it  could  be 
proved  that  the  attacks  were  simulated  or 
were  not  the  result  of  injuries  received. 
International,  etc.,  R.  Co.  v.  Pina  [Tex.  Civ. 
App.]    77   S.   W.    979. 

22.  The  moving  party  did  not  know  wheth- 
er or  not  he  would  have  other  evidence  on 
the  trial  if  the  case  were  continued.  Alabama 
Steel  &  Wire  Co.  v.  Wrenn,  136  Ala.  475,  34 
So.  970. 

23.  A  continuance  will  not  be  granted  up- 
on a  mere  general  allegation  that  defend- 
ant had  not  been  given  reasonable  notice 
of  the  nature  of  the  complaint  and  the  time 
and  place  at  which  it  would  be  passed  upon, 
and  that  neither  the  complaint  nor  a  copy 
had  been  served  upon  it,  without  a  showing 
that  defendant  had  been  taken  by  surprise  or 
was  not  fully  prepared.  Savannah,  etc.,  R. 
Co.  V.  Gill,  118  Ga.  737;  45  S.  E.  623. 
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§  3.  Sufficiency  of  affidavits. '^'^ — A  motion  for  a  continuance  must  usually  be 
based  upon  an  affidavit/'  the  formal  sufficiency  and  contents  of  which  depend  upon 
the  statutes.  An  affidavit  for  a  continuance  on  the  ground  of  absence  of  a  witness 
must  disclose  the  name  of  the  witness,^*  and  must  state  clearly  and  concisely  the 
facts  expected  to  be  proved  by  the  absent  witness.^'  In  Texas,  the  application 
for  a  continuance  on  the  ground  of  want  of  testimony  must  contaia  an  affidavit 
that  the  testimony  is  material,  showing  its  materiality,'"  and  that  the  party  apply- 
ing for  the  contiQuance  has  used  due  diligence  to  procure  such  testimony,  stating 
such  diligence.'^  Depositions  attached  to  an  affidavit  for  continuance  and  referred 
to  therein  are  a  part  of  the  affidavit  and  admissible  ia  evidence  with  it.'^ 

§  4.  Appellate  procedure. — ^In  order  to  present  error  for  consideration  on 
appeal,  the  application  for  a  contiauanee,  the  ruling  on  which  is  assigned  as  error, 
must  be  included  in  the  bill  of  exceptions.'"  Where  the  deposition  of  a  witness, 
absent  from'  trial  on  account  of  illness,  had  previously  been  taken,  the  denial  of  a 
continuance  by  the  trial  Judge  would  not  be  reviewed  on  appeal  when  the  deposition 
was  not  included  in  the  record.'* 
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9  I.     Nature  and  Formal  Requisites   (806). 

A.  Definition     and     Kinds    of    Contracts 

(806). 

B.  Offer  and  Acceptance  (806). 

C.  Reality  of  Consent  (809). 

S  Z.  ConslderatiAn,  IVecessity  (809).  What 
Constitutes  (810).  Mutual  Promises  (813). 
Legal  Duty  (814).  Forbearance  or  Com- 
promise (814).  Subscriptions  (815).  Change 
on  Substitution  of  New  Contract  (816).  Past 
Consideration  (816).  Validity  (816).  Ade- 
quacy (816).  Expressing  Consideration, 
Want  or  Failure  (817). 

:  3.     Validity  of  Contract   (817). 

A.  General  Principles   (817). 

B.  Subject-Matter        or        Consideration 

(817). 

C.  Mutuality   (818). 

D.  Public  Policy  in  General   (820). 

E.  Limitations    of   Liability    (821). 

F.  Relating     to     Marriage     or     Divorce 

(822). 

G.  Contracts    Tending'    to    Promote    Im- 

morality   (822). 
H.  Litigious  Agreements   (822). 
I.  Compounding  Offenses   (822). 
J.  Interfering  with  Public  Service  (822). 

See,  also,  Special  Article  (861). 
K.  Restraint  of  Trade  (823). 
L.  Effect  of  Invalidity  (825). 
S  4.     Interpretation    (827). 

A.  General  Rules  (827). 

B.  What  is  Part  of  Contract   (831). 

C.  Character;     Joint     and     Several,     etc. 

(832). 


D. 

E. 
F. 

G. 

:  s. 

§   6. 
(836). 

A. 


B. 

C. 

D. 

E. 
§  7. 
9  8. 

A. 


D. 
5  ». 

A. 
B. 
C. 

D. 

E. 


F. 


Language  Used   (832). 

Custom   or  Usage    (832). 

As  to   Place,  Time  and  Compensation 

(833). 
What  Law  Governs  (834). 
Modlflcatlon  and  Merger  (834). 
Discharge  by  Performance  or  Breach 

General  Rules  (836).  Repudiation 
(836).  Conditions  (838).  Demand 
and  Tender   (839). 

Acceptance  and  Waiver  (839). 

Excuses  for  Breach    (840). 

Sufficiency  of  Performance    (841). 

Rights  After  Default  (843). 

Damages  for  Breach   (844). 

Rescission  and  Abandonment   (844). 

By  Agreement  or  Under  Special  Pro- 
visions of  the  Contract    (844). 

Occasion  and  Right  to  Rescind  or 
Abandon  Without   Consent    (844). 

Time  and  Mode  of  Rescission  or 
Abandonment    (845). 

Remedies    (846). 

Remedies  for  Breach  (846). 

The  Right  and  Its  Accrual   (846). 

Defenses  and  Counter  Rights  (846). 

Particular  Remedies,  and  Election 
Between   Them    (846). 

Procedure  Before   Trial    (847). 

Parties,  Pleading  and  Evidence  (847). 
Pleading  and  Proof  (850).  Evi- 
dence  (854). 

Procedure  at  Trial;  Verdict  and 
Judgment   (858). 


24.  Acts  Md.  1785,  c.  80.  Crandall  v. 
Lynch,  20  App.  D.  C.  73. 

25.  Civ.  Code  1895,  §  6128.  Atlantic  St.  B. 
R.  Co.  V.  Douglas,   119  Ga.   658,  46   S.  B.   867. 

26.  See  1  Curr.  L.  625,  §  5. 

27.  As  to  the  showing  necessary  to  be 
made  therein,  see  ante,  §  2,  A,  B,  C,  D.  .  Civ. 
Code,  §  329.  Murphy  v.  Hood,  12  Okl.  593,  73 
P.  261. 

28.  (Gallagher  v.  Diamond  State  Steel  Co. 
[Del.  Super.]    57  A.   533. 

29.  Murphy  v.  Hood,  12  Okl.  593,  73  P. 
261. 


30.  The  following,  "To  show  materiality," 
etc.,  "the  defendants  state  that  they  expect 
to  prove,"  etc.,  followed  by  a  statement  of 
facts,  held  Insufficient.  Patton  v.  Williams 
[Tex.  Civ.  App.]    79   S.  W.   357. 

31.  The  facts  showing  diligence  without 
the  affidavit  that  party  "has  used  due  dili- 
gence" is  not  sufficient.  Patton  v.  Williams 
[Tex.  Civ.  App.]   79  S.  W.  357. 

32.  Bell  V.  Lloyd,    67   Kan.   859,   74  P.  242. 

33.  Ft.  Worth,  etc.,  R.  Co.  v.  Partin  [Tex. 
Civ.  App.]   76  S.  W.   236. 

34.  Shannon  v.  Marchbanka  [Tex.  Civ. 
App.]    80  S.  W.   860. 
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Scope  of  topic. — Topics  of  "Implied  Contracts,"  "Building  and  Construction 
Contracts,"  and  "Public  Contracts,"  embrace  matters  so  designated,  and  topics  of 
"Fraud,"  "Mistake,"  "Duress,"  and  "Incompetency"  treat  the  questions  of  con- 
tractual capacity  and  freedom  of  assent. 

§  1.  Nature  and  formal  requisites.  A.  Definition  and  hinds  of  contracts.'^ — 
A  contract  is  an  agreement  by  which,  at  least  one  of  the  concurring  parties  acquires 
a  right  to  an  act  or  forbearance  upon  the  part  of  the  other  or  others.^  The  stipu- 
lations between  the  parties  constitute  the  contract,  while  the  writing  is  only  evi- 
dence of  the  agreement.' 

Contracts  are  either  executed  or  executory.  An  executed  contract  is  one  in 
which  all  the  parties  thereto  have  performed  all  the  obligations  which  they  have 
originally  assumed.*  An  executory  contract  is  one  in  which  something  remains 
to  be  done  by  one  or  more  of  the  parties.^ 

A  contract  under  seal  is  a  specialty,  and  a  simple  contract  is  one  not  under 
seal.* 

A  promise  which  has  become  binding  is  termed  an  obligation.' 

(§1)  B.  Offer  and  acceptance.^ — An  offer  by  one  party,  accepted  by  the 
other,  makes  a  mutual  contract,  binding  on  both.*  But  in  order  that  it  may  do 
so,  the  parties  must  agree  as  to  all  the  essential  elements  of  the  contract.^"  A 
stipulation  to  subsequently  agree  in  regard  to  the  manner  of  performance  does 
not  impose  a  binding  obligation,  and  the  contract  is  not  enforceable  until  the 
minds  of  the  parties  subsequently  meet  in  regard  to  the  matter.^^ 


1.     See   1   Curr.   L..    626. 
a.     Hammon,  Cont.,  p.   6. 

3.  Reformation  of  contract  for  sale  of  land 
for  mistake.  Webb  v.  Hammond,  31  Ind.  App. 
613,   68  N.  B.    916. 

4.  A  deed  becomes  an  executed  contract 
when  signed  and  delivered.  Possession  not 
necessary  [Ga.  Civ.  Code,  §  3632].  Watkins 
V.  Nugen,  118  Ga.  372,  45  S.  F.  262.  Con- 
tract between  two  telephone  companies  to 
each  build  part  of  line  and  that  each  should 
then  have  the  use  of  the  other's  lines  for 
20  years  not  executed  by  building  line.  Bas- 
tin  Tel.  Co.  v.  Richmond  Tel.  Co.,  25  Ky.  L. 
R.  1249,  77  S.  "W.  702. 

5.  Ga.  Civ.  Code,  §  S632.  Watkins  v.  Nu- 
gen,  lis  Ga.  372,  45  S.  B.  262.  A  contract  for 
personal  services  is  executory  until  the  date 
fixed  therein  for  Its  termination.  Contract 
to  display  advertisements  in  street  car,  cards 
being  subject  to  approval  of  advertising  com- 
pany, is  one  for  personal  services,  and  not 
a  license  or  lease.  Ward  v.  American  Health 
Food  Co.,  119  Wis.  12,  96  N.  W.  388. 

6.  Streeter  Jr.  Co.  v.  Janu,  90  Minn.  393, 
96  N.  W.  1128.  Under  the  statutes  of  Min- 
nesota, all  distinctions  between  the  two  are 
abolished  (Laws  1899,  p.  88,  c.  86),  when  the 
contract  is  between  private  parties.  Right 
to  pursue   undisclosed  principal.     Id. 

7.  LIvesley  v.  Johnston  [Or.]   76  P.  946. 

8.  See  1  Curr.  L.  627. 

0.  To  establish  a  bilateral  contract  Involv- 
ing' mutual  promises,  when  the  parties  are 
at  the  same  place,  there  must  be  an  offer  and 
an  acceptance  thereof  In  accordance  with  its 
terms.  Busher  v.  New  York  Life  Ins.  Co. 
rN  H  ]  58  A.  41;  Mendell  v.  Willyoung,  42 
MIsc  210,  85  N.  T.  S.  647.  Letters  held  not 
to  constitute  contract  for  sale  of  land.  Niles 
v  Hancock,  140  Cal.  157,  73  P.  840.  A  written 
order  for  machinery  to  be  shipped  to  the  pur- 
chaser,  which  fuUy  describes  such  machin- 


ery and  tho  terms  of  its  sale,  becomes  a  con- 
tract on  its  unconditional  acceptance. 
Reeves  &  Co.  v.  Bruening  [N.  D.]  100  N.  W. 
241.  Written  proposition  to  one  to  act  as 
agent  to  sell  land,  signed  by  proposer  but  not 
by  other  party.  Rowan  &  Co.  v.  Hull  [W. 
Va.]  47  S.  E.  92  Correspondence  held  to 
show  contract.  Roberts  v.  Pacific  &  A.  R. 
&  Nav.  Co.  [C.  C.  A.]  121  P.  785.  Offer  by 
letter  and  acceptance  held  to  constitute  valid 
contract.  Harrington  v.  F.  W.  Brookman 
Commission  Co.  [Mo.  App.]  81  S.  W.  629.  An 
agreement  to  give  one  an  option  to  purchase, 
though  unilateral  and  without  consideration, 
becomes  binding  and  enforceable  when  ac- 
cepted and  acted  upon  by  the  other  party. 
Evidence  held  to  show  acceptance.  Carter  v. 
Love,  206  111.  310,  69  N.  E.  85.  Correspond- 
ence held  not  to  amount  to  an  agreement  for 
extension  of  time  on  note.  Travis  v.  Watson 
[Mich.]  96  N.  W.  28. 

10.  Failure  to  agree  on  terms  of  credit  or 
amount  of  interest  on  deferred  payment  In 
negotiations  for  sale  of  land.  Niles  v.  Han- 
cock, 140  Cal.  157,  73  P.  840.  Minds  of  par- 
ties held  to  have  met  respecting  subject-mat- 
ter, the  disagreement  being  only  on  the  ques- 
tion of  construction.  Sale  of  iron.  Farquhar 
Co.  V.  New  River  Mineral  Co.,  87  App.  Div. 
329,  84  N.  T.  S.  802.  Acceptance  of  offer  to 
remove  snow  held  to  create  binding  contract. 
Snow  Melting  Co.  v.  New  York,  .88  App.  Div. 
575,  85  N.  T.  S.  168.  Negotiations  between 
parties  and  delivery  of  check  to  third  person 
held  to  have  constituted  complete  trans- 
action and  an  absolute  and  unrestricted  loan. 
Salmons  v.  Western  Union  Tel.  Co.,  133  N.  C. 
541,  45  S.  B.  896.  Letters  held  not  to  consti- 
tute contract  to  furnish  steam  boiler  drums. 
Affidavit  of  defense  sufficient.  Kinney  v. 
Harrison  Mfg.  &  Boiler  Co.,  22  Pa.  Super. 
Ct.   601. 

11.  Evidence  sufficient  to  justify  submis- 
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A  mere  proposal  without  consideration  creates  no  obligation/'  and  may  be 
withdrawn  at  any  time  before  acceptance,^^  but  not  thereafter.^*  Unless  revoked, 
an  ofEer  will  ordinarily  remain  open  for  a  reasonable  time.^°  An  offer,  which  in 
its  terms  limits  the  time  of  acceptance,  is  withdrawn  by  the  expiration  of  the 
time.^"  But  where  the  offer  runs  until  a  specified  date,  the  party  making  it  can- 
not, after  it  has  been  accepted,  prevent  an  effectual  tender  of  performance  by 
filing  a  bill  for  a  rescission  before  such  date.*''  A  contract  will  be  implied  where 
the  acceptance  in  a  designated  manner  of  an  offer,  agreed  to  be  held  open  for  a 
specified  time,  was  prevented  by  the  person  making  the  offer.** 

One  rejecting  an  offer  thereby  relieves  the  other  party  from  any  further  lia- 
bility thereon,*'  and  cannot,  by  afterwards  accepting  it  without  the  offerer's  eon- 
sent,  renew  such  liability.'"' 

The  acceptance  must  be  absolute  and  unconditional,  and  in  accordance  with 
the  terms  of  the  offer,''*  and  a  proposal  to  accept,  or  acceptance  of,  an  offer,  on 


sion  to  jury  of  question  whether  minds  of 
parties  met  as  to  manner  of  conducting  test 
of  storage  battery  oars.  Hopedale  Elec.  Co. 
V.  Electric  Storage  Battery  Co.,  89  N.  T.  S. 
325. 

13.  Frank  v.  Stratford-Handcock  [Wyo.] 
77  P.  134.  Offer  to  general  public  to  divide 
commissions  with  parties  procuring  borrow- 
ers for  money.  Van  Vlissingen  v.  Manning, 
105  111.  App.  255.  Guaranty  signed  without 
request  of  other  party,  in  his  absence,  for  no 
consideration  except  future  advances  to  be 
made  to  principal  debtor.  John  Deere  Plow 
Co.  V.  McCuUough,  102  Mo.  App.  458,  76  S. 
W.  716.  Letter  of  instructions  as  to  route 
via  which  goods  were  to  be  shipped,  signed 
by  plaintiff  alone  and  not  accepted  or  acted 
upon  by  defendant.  Bessling  &  Co.  v.  Hous- 
ton &  T.  C.  R.  Co.  [Tex.  Civ.  App.]  80  S.  W. 
039.  Agreement  to  purchase  books  to  be  paid 
for  in  instalments,  providing  that  the  pur- 
chaser understands  that  It  is  not  subject  to 
cancellation  and  that  the  seller  may  consult 
certain  persons  as  to  the  buyer's  reputation, 
is  a  mere  order,  revocable  at  any  time  before 
acceptance,  and,  considered  as  a  contract,  la 
unilateral,  without  consideration  and  not  en- 
forceable after  revocation.  Cary  v.  Appo,  84 
N.  T.  S.  569.  The  fact  that  the  publisher  in- 
curs a  liability  to  the  agent  for  commission 
for  every  order  obtained.  Irrespective  of  the 
outcome  of  the  sale.  Is  immaterial,  it  not  be- 
ing shown  that  purchaser  knew  that  fact.  Id. 
The  fact  that  the  agent  signed  the  order  as 
salesman  and  wrote  "10  per  cent,  off"  does  not 
show  an  acceptance  by  the  publisher,  in  the 
absence  of  a  showing  of  agent's  authority 
to  accept  offer,  or  give  discount,  nor  does  a 
provision  that  "first  payment  may  be  made 
to  the  agent,"  where  no  such  payment  was 
made,  and  it  was  not  shown  what  agent  was 
referred  to.     Id. 

13.  Hickard  v.  Taylor  [C.  C.  A.]  122  P. 
931;  Kileen  v.  Kennedy,  90  Minn.  414,  97  N. 
W.  126.  "We  agree  to  sell  A  our  steel  turn- 
ings for  the  season  of  1901  for  $6  per  ton,  at 
factory,"  signed  by  defendant,  does  not  Im- 
port consideration  or  promise  to  purchase, 
and  is  a  mere  promise  to  sell,  subject  to 
withdrawal  before  acted  upon.  Alderman  v. 
New  Departure  Bell  Co.,  75  Conn.  519,  54 
A.  198.  Defendant  not  liable  on  order  for 
cash  register  where  order  provided  that  it 
should    not    be    countermanded,    but    It    was 


countermanded  before  It  was  accepted,  there 
being  no  consideration  for  such  provision. 
Hallwood  Cash  Register  Co.  v.  Pinnegan,  84 
N.  T.  S.  154.  Sale  of  property  brought  to 
notice  of  holder  of  voluntary  option  to  pur- 
chase, before  any  attempted  acceptance 
thereof,  constitutes  sufHcient  revocation. 
Prank  v.  Stratford-Handcock  [Wyo.]  77  P. 
134. 

14.  Mendell  v.  Willyoung,  42  Misc.  210,  85 
N.  Y.  S.  647.  N.  Dak.  Rev.  Codes  1899,  §  3862. 
Reeves  &  Go.  v.  Bruenlng  [N.  D.]  100  N.  W. 
241.  Contract  to  convey  land  which  has  Seen 
accepted  by  grantee.  Rodman  v.  Robinson, 
134  N.  G.  503,   47  S.  E.   19. 

15.  Niles  V.  Hancock,  140  Cal.  157,  73  P. 
840.  Acceptance  by  vendee  of  contract  of 
sale  and  return  thereof  to  vendor  within 
four  days  held  reasonable  time.  Gough  v. 
Loomls,   123   Iowa,    642,   99  N.   W.   295. 

16.  Contract  of  sale  of  timber  sent  to  bank 
to  be  delivered  upon  payment  of  specified  sum 
within  certain  time  held  a  mere  offer,  which 
was  revoked  at  expiration  of  such  time. 
Rickard  v.  Taylor  [C.  C.  A.]   122  P.   931. 

17.  Option  to  purchase.  Carter  v.  Love, 
206  111.   310,  69  N.  E.  85. 

18.  The  other  party,  being  willing  and 
ready  to  accept.  Guilford  v.  Mason,  24  R,  I. 
386,   53   A.   284. 

10.  Niles  V.  Hancock,  140  Cal.  157,  73  P. 
840. 

20.  Niles  V.  Hancock,  140  Cal.  157,  73  P. 
840.  Cannot  abandon  counter  proposition 
and  accept  original  offer.  Id.  Cannot  en- 
force offer  for  sale  of  land  by  afterwards 
waiving  conditions  Insisted  upon  up  to  time 
of  withdrawal.  Lambert  v.  Gerner,  142  Cal. 
399,  76  P.  53. 

21.  Frank  v.  Stratford-Handcock  [Wyo.] 
77  P.  134;  Kileen  v.  Kennedy,  90  Minn.  414. 
97  N.  W.  126.  No  meeting  of  minds  in  regard 
to  sale  of  canned  corn.  Rider  V.  Wood,  138 
Ala.  235,  35  So.  46.  Agreement  to  accept  offer 
to  sell  land  at  certain  price  if  vendor  would 
furnish  unlimited  certificate  of  title  from 
certain  insurance  company  not  unconditional. 
Lambert  v.  Gerner,  142  Cal.  399,  76  P.  53. 
Where  defendants  ordered  goods  to  be  ship- 
ped at  a  certain  time  and  plaintiffs  replied 
that  they  did  not  know  whether  they  could 
ship  them,  but  would  do  the  best  they  could, 
there  Is  no  agreement  to  deliver  at  a  par- 
ticular time.     Danziger  v.  Plttsfleld  Shoe  Co. 
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terms  varying  from  those  proposed,  is  a  rejection  thereof,^^  and  constitutes  a  new 
proposal."' 

The  consent  necessary  to  a  contract  must  be  communicated  by  the  parties  to 
each  other,''*  and  such  communication  must  be  by  some  act  or  omission  of  the 
party  contracting,  by  which  he  intends  to  conunxmicate  it,  or  which  necessarily 
tends  to  such  communication.'"  If  the  proposal  is  clear  and  definite,  and  one  to 
which  a  simple  assent  is  a  complete  answer,  such  assent  may  be  given  either  in 
writing  or  by  words  or  acts.''"  When  the  offer  is  sent  by  mail  or  telegraph,  the 
reply  may  be  sent  by  the  same  medium,  and  the  contract  will  be  complete  when 
the  acceptance  is  mailed,  or  delivered  at  the  telegraph  office,  properly  addressed 
to  the  party  making  the  offer,  and  beyond  the  acceptor's  control.^'  If  the  con- 
tract is  unilateral,  an  intention  to  accept,  accompanied  by  performance,  is  suffi- 
cient to  complete  it."' 

In  the  absence  of  a  contrary  intention,  an  offer  and  acceptance  constitute  a 
valid  agreement  without  the  execution  of  a  formal  contract,  though  it  was  the 
understanding  that  such  a  contract  was  to  be  executed."' 


204  in.  14B,  68  N.  E.  634.  Offer  to  allow  plain- 
tiff to  sell  ice  as  defendant's  ag-ent  for  certain 
sum  and  acceptance  by  plaintiff  as  purchaser 
in  his  own  right  does  not  constitute  contract. 
Rogers  V.  French,  122  Iowa,  18,  96  N.  W. 
767.  Where  offer  to  sell  ice  does  not  specify 
time  of  payment,  it  will  he  presumed  that 
payment  Is  to  be  made  in  cash  on  delivery, 
and  hence  acceptance  agreeing  to  settle 
proniptly  is  not  unconditional.  Id.  Offer 
does  not  waive  variation  in  acceptance  when 
he  does  not  know  of  it.  Metropolitan  Coal 
Co.  V.  Boutell  Transportation  &  Towing  Co. 
TMass.]  70  N.  B.  421.  No  contract  where  writ- 
ten estimate  for  work  and  material  was  re- 
turned with  indorsement,  "If  written  con- 
tract satisfactory,  agree  to  take  at  $760." 
Levenson  v.   Bollowa,   85  N.  T.  S.   386. 

22.  Niles  V.  Hancock,  140  Cal.  157,  73  P. 
840.  Puts  an  end  to  the  negotiations  unless 
the  offer  is  renewed  or  the  party  making  it 
assents  to  the  modiflcations.  Agreement  to 
sell  standing  timber.  Klleen  v.  Kennedy,  90 
Minn.  414,   97  N.  W.  126. 

23.  Charter  of  vessel.  Metropolitan  Coal 
Co  V  Boutell  Transportation  &  Towing  Co. 
fMass  ]  70  N.  E.  421.  Cal.  Civ.  Code,  §  1585. 
Niles  V.  Hancock,  140  Cal.  157.  73  P.  840.  An 
acceptance  by  the  original  proponent  of  the 
modiflcation  made  by  the  other  party  con- 
cludes the  agreement,  and  makes  the  modifi- 
cation or  condition  a  part  of  it.  Contract  for 
sale  and  Installation  of  water  wheel.  Sloan 
v     Wolf   Co.    [C.    C.   A.]    124    F.    195. 

24.  Niles  v.  Hancock,  140  Cal.  157,  73  P. 
840.  Where  parties  are  not  together,  ac- 
ceptance must  be  manifested  by  spme  appro- 
priate act.  Mendell  v.  WiUyoung,  42  Misc. 
210  86  N.  T.  S.  647.  No  contract  where  ap- 
plication for  life  insurance  policy  was  taken 
by  agent  of  Insurer  and  forwarded  to  com- 
pany, which  issued  a  policy  and  sent  it  to 
the  agent  who  received  It  after  the  death  of 
the  applicant,  and  never  delivered  it.  Bush- 
er  V.  New  York  Life  Ins.  Co.    [N.  H.]   68  A. 

41. 

25.  Letter  to  party's  own  agent  inauffl- 
clent.  Land  contract.  Niles  v.  Hancock,  140 
Cal.  157,  73  P.  840. 

26.  Beginning  publication  of  advertise- 
ment,   of    which    defendant    presumably   had 


notice.  Mendell  t.  Wlllyoung,  42  Misc.  210, 
85  N.  T.  S.  647.  A  voluntary  acceptance  of 
the  benefits  of  a  transaction  Is  a  consent  to 
all  the  obligations  arising  from  It  [Cal.  Civ. 
Code,  §  1589].  Gallagher  v.  Equitable  Gas- 
light Co.,  140  Cal.  699,  75  P.  329.  Furnishing 
gas  under  contract  made  by  agent  at  reduced 
rate.  Id.  By  bringing  suit  on  a  contract,  one 
thereby  puts  himself  under  its  obligations.  Id. 
Any  unequivocal  conduct  on  the  part  of  the 
person  to  whom  offer  is  made  is  sufliclent. 
Counter  proposition  In  acceptance  of  offer. 
Gough  v.  Loomia,  123  Iowa,  642,  99  N.  W. 
295.  Performance  of  the  conditions  of  a  pro- 
posal or  the  acceptance  of  the  consideration 
offered  therewith,  is  an  acceptance  [CaL  Civ. 
Code,  §  1584],  Gallagher  v.  Equitable  Gas- 
light Co.,  141  Cal.  699,  75  P.  329.  Provision 
as  to  rate  to  be  paid  for  gas  inserted  In  con- 
tract on  consumer's  objection  to  original 
provision.  Id.  A  demand  by  a  creditor  on  the 
purchase  of  a  business,  who  has  assumed,  as 
part  of  the  consideration  for  the  sale,  the 
payment  of  the  debts  of  the  seller,  for  the 
payment  of  his  claim,  constitutes  an  accept- 
ance. Lyon  V.  Clochessy,  43  Misc.  67,  86  N.  T. 
S.  246.  Bill  of  lading,  draft  attached,  pay- 
ment of  draft,  receipt  of  bill  of  lading,  con- 
stitute contract  to  deliver  goods  as  per  terms. 
Callender,  Holder  &  Co.  v.  Short  [Tex.  Civ. 
App.]  78  S.  W.  366.  An  acceptance  of  an 
offer  of  guaranty  is  binding  from  the  time 
of  the  receipt  according  to  the  terms  of  the 
offer  and  the  contract  so  formed  is  not  va- 
ried by  the  receipt  subsequently  of  condition- 
al acceptances.  Contract  of  guaranty.  Irion 
V.  Eskrigge,  30  Tex.  Civ.  App.  466,  70  S  W 
779. 

27.  Busher  v.  New  York  Life  Ins.  Co.  [N. 
H.]  68  A.  41.  When  letter  accepting  offer  for 
sale  of  machinery  Is  deposited  in  postofiloe. 
Reeves  &  Co.  v.  Bruening  [N.  D.]  100  N.  W. 
241. 

28.  Where  party  simply  required  to  do 
something  and  not  to  promise  to  do  it.  Bush- 
er v.  New  York  Life  Ins.  Co.  [N.  H.]  68  A.  41. 

29.  Not  the  case  where  both  parties  recog- 
nize the  right  to  alter  the  terms  of  the 
agreement  before  execution  of  written  con- 
tract. Agreement  to  furnish  materials  for 
street  improvements.  Boysen  v.  Van  Dorn 
Iron  Works,  87  N.  Y.  S.  995. 
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The  signature  of  a  contract  by  the  obligees  raises  a  presumption  of  their  ac- 
ceptance thereof,  no  other  object  being  apparent."  One  who  signs  a  contract  may 
be  bound  by  the  terms  thereof,  though  not  named  therein,'^  and  though  he  may 
have  had  no  connection  with  the  negotiations  leading  up  to  it.'"  One  who  accepts 
and  adopts  a  written  contract  is  bound  thereby,  even  though  he  does  not  sign  it.'' 
The  rules  governing  the  acceptance  of  offers  made  to  the  public  generally  are 
the  same  as  those  governing  the  offer  of  rewards,'*  and  are  discussed  in  the  article 
on  that  subject.'" 

(§  1)  C.  Reality  of  consent.'" — No  contract  is  complete  without  the  mutual 
assent  of  the  parties,"  and  their  minds  must  meet  as  to  all  its  essential  terms." 
Fraud  and  undue  influence,'*  and  accident  and  mistake,  including  the  effect  of 
a  failure  to  read  a  contract  before  signing  it,  are  fuUy  treated  elsewhere,*"  as  is 
want  of  capacity  to  contract.*^ 

§  2.    Consideration.    Necessity.*'^ — AH   contracts  must  be   supported  by   a 

legal  consideration,*'  and  one  who  relies  on  a  naked  promise  does  so  at  his  peril.** 

At  common  law,  a  seal  conclusively  imported  a  consideration,*"  but  this  rule 


30.  Employment  as  agent.  Taylor  Co.  v. 
Bannerman  [Wis.]    97  N.  W.  918. 

31.  Acceptance  of  ofEer  to  G.  &  Co.  by 
"G  &  Co.  by  G."  binds  G.  individually.  Gen- 
eral Blec.  Co.  V.  Gill,  127  F.  241.  The  accept- 
ance of  an  offer  to  a  firm  on  its  behalf  "by 
a  named  person,  who  is  one  of  the  part- 
ners constitutes  an  additional  proposal  that 
the  signer  shall  become  a  party  to  the 
agreement,  and  on  acceptance,  he  becomes 
bound.  General  Blec.  Co.  v.  Gill,  127  F 
241;  Gill  V.  General  Blec.  Co.  [C.  C.  A.]  1^9 
F    349.     See  Agency,  §  3,  1   Curr.  L.  60. 

32.  Gill  V.  General  Blec.  Co.  [C.  C.  A.]  129 
F.   349. 

33.  Contract  reciting  that  vendors  have 
sold"  and  that  vendee  "agrees  to  pay"  the 
purchase  money.  Forthman  v.  Deters,  206 
111  159,  69  N.  E.  97.  Where  writing  on  its 
face  purports  to  be  consummated  contract. 
Id  A  contract  of  affreightment  Is  binding 
on  the  carrier,  though  not  signed  by  it, 
where  Its  name  is  twice  imprinted  thereon 
with  a  rubber  stamp,  and  it  appears  that  it 
was  delivered  by  the  carrier  to  the  consignor, 
by  whom  it  was  signed  in  duplicate,  one 
copy  being  retained  by  him  and  the  other 
delivered  to  the  consignee  and  the  cattle 
shipped  under  It,  and  that  the  consignees 
accepted  a  pass  from  the  carrier  in  accord- 
ance V7ith  the  conditions  of  said  contract. 
Burris  v.  Missouri  Pac.  R.  Co.  [Mo.  App.]  78 
S    W.  1042. 

34.  Van  Vlissingen  v.  Manning,  105  111. 
App.  255. 

35.  See  title  Rewards,  2  Curr.  L.  1621. 

36.  See  1  Curr.  L.  627. 

37.  Klleen  v.  Kennedy,  90  Minn.  414,  97 
N  W.  126.  A  notice  printed  on  a  box  of  pills 
to  the  effect  that  the  title  thereto  remains  in 
the  maker,  that  it  can  be  sold  only  for  a 
certain  price,  and  that  the  acceptance  of  the 
box  is  an  assent  to  such  conditions  and  an 
agreement  to  pay  a  certain  sum  as  liquidated 
damages  for  their  breach,  held  not  binding 
on  one  who  purchases  such  pills  from  a  per- 
son other  than  the  manufacturer  who  receiv- 
ed no  notice  of  the  terms  of  a  contract  to 
the  same  effect,  which  purchasers  from  the 
manufacturer  were  compelled  to  sign,  but 
had  actual  knowledge  thereof.  Garst  v. 
Wissler,  21  Pa.  Super.  Ct.  532. 


38.  Unsigned  and  undated  memorandum, 
reciting  that  a  certain  amount  is  due  anoth- 
er, held  not  a  contract.  Brown  v.  Silver,  2 
Neb.  Unoff.  164,  96  N.  W.  281.  Agreement  to 
repay  money  loaned  to  third  person.  Instruc- 
tions approved.  Ford  v.  McLane,  131  Mich. 
371,  91  N.  W.  617.  Series  of  letters  contain- 
ing propositions,  but  not  definitely  fixing 
the  time  of  payment  nor  containing  definite 
agreement  as  to  subject-matter,  held  not  to 
constitute  contract.  Joseph  Joseph  Bros.  Co. 
V.  Schonthal  Iron  &  Steel  Co.  [Md.]  68  A.  205. 
Evidence  in  action  to  enforce  contract  for 
sale  of  realty  held  not  to  show  meeting  of 
minds,  so  as  to  make  enforceable  contract. 
Babcock  v.  Ormsby  [S.  D.]   100  N.  W.  759. 

39.  See  title  Fraud  and  Undue  Influence,  2 
Curr.   L.    104. 

40.  See  Mistake  and  Accident,  2  Curr.  L. 
903.  For  matters  relating  to  procedure  in 
actions  to  set  aside  contracts  on  the  ground 
of  fraud,  accident  or  mistake,  see  Cancella- 
tion of  Instruments,  1  Curr.  L.  413. 

41.  See  Incompetency,  2  Curr.  L.  295. 

42.  See  1  Curr.  L.  630. 

43.  Leaving  business  and  traveling  for 
benefit  of  testator,  suflicient  consideration  to 
support  contract  to  devise.  Spencer  v. 
Spencer  [R.  I.]  56  A.  637.  A  contract  must 
be  founded  on  a  valuable  consideration.  Cook 
V.  easier,  87  App.  DIv.  8,  83  N.  T.  S.  1045. 
Purchase  of  business  and  good  will  sufil- 
clent  consideration  for  agreement  not  to 
compete  with  purchaser.  Pittsburg  Stove  & 
Range  Co.  v.  Pennsylvania  Stove  Co.,  208  Pa. 
37,  57  A.  77.  As  to  necessity  for  new  con- 
sideration In  case  of  modification  of  contract, 
see  post,  §  6. 

44.  Does  not  work  estoppel.  Inhabitants 
of  Freeman  v.  Dodge,  98  Me.  531,  57  A.  884. 
Liability  will  not  be  imposed  on  the  hus- 
band for  payment  of  a  debt  of  his  wife,  for 
which  he  would  not  otherwise  be  liable,  by 
a  mere  bald  promise  to  pay  the  same.  Mc- 
Bride  v.  Adams,   84  N.  T.   S.   1060. 

45.  Conant  v.  Jones  [Ga.]  48  S.  B.  234. 
Georgia  Code,  §  3656,  merely  a  codification  of 
common  law.  Sivell  v.  Hogan,  119  Ga.  167, 
46  S.  K.  67.  Contract  for  sale  of  storage  bat- 
tery. Graham  v.  Middleby  [Mass.]  70  N.  E. 
416.  Sale  of  realty.  Forthman  v.  Deters  206 
111.  159,  69  N.  B.  97. 
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did  not  apply  to  contracts  in  restraint  of  trade,*'  or  to  those  in  which  the  con- 
sideration was  fraudulent  or  illegal.*'  It  has  been  modified  or  abrogated  by  stat- 
ute in  many  states.*'  The  fact  that  the  party  seeking  to  enforce  the  contract 
himself  introduces  evidence  showing  that  it  was  without  consideration  is  imma- 
terial.** The  true  consideration  for  a  contract  may  always  be  shown  whether  one 
is  named  therein  or  not.^"  A  consideration  will  also  be  presumed  from  the  exe- 
cution of  the  contract."^ 

What  constitutes.^^ — ^Any  benefit  to  the  promisor,  or  to  a  third  person  at  his 
request,  or  an  injury,  loss,  charge,  inconvenience,  or  a  risk  thereof  to  the  promisee, 
is  a  sufficient  consideration  to  support  a  contract.^'    A  very  slight  advantage  or 


46,  47.  SiveU  v.  Hogan,  119  Ga.  167,  46  S. 
B.  67. 

48.  Hammon,  Cont.,  §  272,  n.  106. 

49.  Sale  of  cotton  for  future  delivery. 
Slvell  V.  Hogan,  119  Ga.  167,  46  S.  B.  67. 

50.  Eyan  v.  Hamilton,  205  111.  191,  68  N.  B. 
781.  Note  given  for  purchase  price  of  saw- 
mill timber.  Butler  &  Co.  v.  McCall.  119  Ga, 
503,  46  S.  E.  647.  Immoral  consideration  for 
deed.  Watkins  v.  Nugen,  118  Ga.  375,  45  S.  E. 
260.  Deed  reciting  consideration  of  $1.00. 
Harraway  v.  Harraway,  136  Ala,  499,  34  So. 
836.  Contract  for  sale  of  land.  Baltes  Land. 
Stone  &  Oil  Co.  v.  Sutton  [Ind.  App.]  69  N.  E. 
179.  Parol  evidence  Is  admissible  to  show 
that  a  contract  was  in  fact  made  without 
consideration.  Not  permissible  under  guise 
of  30  doing  to  show  oral  agreement  modify- 
ing or  varying  writing.  Agreement  to  re- 
fund note  given  on  exchange  of  land.  Stew- 
art v.  Hughes  [Wyo.]  75  P.  945. 

51.  Evidence  Insuiflolent  to  show  lack  of 
consideration  for  note  and  mortgage.  Am- 
brose V.  Drew,  139  Cal.  665,  73  P.  543.  A  re- 
cital in  a  note,  running  directly  to  plaintiff, 
of  value  received,  imports  a  consideration  as 
moving  directly  to  him  from  the  maker,  and 
the  burden  of  showing  the  contrary  is  on 
the  maker.  Kramer  v.  Kramer,  90  App.  Div. 
176,  86  N.  T.  S.  129. 

,■52.     See  1  Curr.  L.  639. 

S3.  Any  damage,  or  suspension  of  a  right, 
or  possibility  of  loss,  occasioned  to  the  prom- 
isee by  the  promise  of  another,  is  sufficient, 
though  no  actual  benefit  accrues  to  the  prom- 
isor. Restraint  on  power  of  competition  part 
of  consideration  for  purchase  of  business. 
Booth  &  Co.  v.  Davis,  127  F.  875;  Rutherford 
V.  Rutherford  [W.  Va.]  47  S.  B.  240.  A  promise 
which  is  neither  a  detriment  to  the  promisor, 
nor  a  benefit  to  the  promisee,  is  not  suflicient 
to  support  a  conveyance,  as  against  the 
grantor's  creditors.  Wood  v.  Potts  [Ala.]  37 
So.  253.  A  promise  by  a  married  woman  to 
support  the  grantor,  in  which  her  husband 
does  not  Join,  is  no  consideration  to  support 
a  deed,  under  a  statute  making  a  married 
woman  incapable  of  contracting  without  the 
consent  of  her  husband  [Ala.  Code  1886,  §  23]. 
Id  A  benefit  to  be  derived  by  each  party  to 
a  contract.  Rowan  &  Co.  v.  Hull  [W.  Va.] 
47  S.  B.  92.  A  detriment  or  loss  to  the 
promisee  may  constitute  the  consideration  for 
a  promissory  note.  Bode  v.  Werner,  4  Ohio  C. 
C  (N.  S.)  158.  May  be  a  detriment  to  the 
promisee,  or  a  benefit  to  a  third  person,  and 
not  necessarily  a  benefit  to  the  promisor. 
Agreement  by  plaintiff  to  allow  defendant's 
son  to  marry  his  minor  daughter  in  con- 
sideration of  defendant's  paying  a  certain 
sum  to  plaintiff  for  their  support.     Henry  v. 


Dussell  [Neb.]  99  N.  W.  484.  Any  act  which 
is  a  benefit  to  one  party  or  a  disadvantage  to 
the  other.  Sale  of  physician's  practice  for 
purpose  of  forming  a  partnership  with  a 
specialist  is  sufficient  consideration  to  sup- 
port a  promise  by  the  latter  not  to  engage  in 
general  practice  within  certain  district. 
Ryan  v.  Hamilton,  205  111.  191,  68  N.  B.  781. 
Question  as  to  whether  consideration  for  note 
executed  by  defendant  to  plaintiff  at  his 
brother's  request,  passed  between  defendant 
and  his  brother,  held,  under  the  evidence 
to  be  for  the  Jury.  Kramer  v.  Kramer,  90 
App.  Div.  176,  86  N.  Y.  S.  129. 

The  follo'fving:  agrreements  ha've  been  held 
to  be  supported  by  a  sufficient  consideration: 
Failure  of  plaintiff  to  maintain  validity 
of  patent  and  to  protect  defendant  as  its 
licensee  sufficient  to  support  modification 
abrogating  provision  for  payment  of  min- 
imum royalties.  Taylor  Gas  Producer  Co. 
V.  Wood  [C.  C.  A.]  125  F.  337.  The 
withholding,  by  agreement,  of  competition 
for  business,  though  but  a  single  transac- 
tion is  involved,  when  not  opposed  to 
public  policy.  Agreement  of  contractor  to 
abandon  negotiations  for  construction  of 
building  and  allow  another  to  obtain  the  con- 
tract supports  a  promise  by  the  latter  to 
pay  a  debt  owed  by  the  contractor  to  a  third 
person.  Moore  v.  First  Nat.  Bank,  139  Ala. 
595,  36  So.  777.  The  fact  that  notes  and  a 
mortgage  given  to  an  attorney  are  assets  of 
an  estate  is  sufficient  to  support  a  transfer  of 
them  to  its  representative.  Ambrose  v.  Drew. 
139  Cal.  665,  73  P.  543.  Inducing  one  to  take 
chances  of  having  business  ruined  by  taking 
nonunion  men  to  board  sufficient  to  support 
promise  by  employer  to  furnish  certain  num- 
ber of  boarders  for  definite  time  and  pay 
their  board.  Marr  v.  Burlington,  etc.,  R.  Co., 
121  Iowa,  117,  96  N.  W.  716.  Where  testator 
gave  fund  in  trust  to  his  child,  which  on  his 
death  passed  to  her  husband,  who  voluntarily 
assigned  it  to  their  children,  they  took  it 
subject  to  his  debts  so  that  orders  on  the  ex- 
ecutor which  they  gave  his  creditors  for  pay- 
ment of  their  claims  were  supported  by  a 
sufficient  consideration.  Drye  v.  Cunning- 
ham Medley  &  Co.,  24  Ky.  L.  R.  2500,  74  S.  W. 
272.  An  agreement  by  a  debtor  to  turn  over 
certain  property  for  pro  rata  distribution 
among  his  creditors.  Cumberland  Valley 
Bank's  Assignee  v.  Citizens'  Nat.  Bank,  25 
Ky.  L.  R.  1807,  78  S.  W.  889.  A  promise  by  a 
son,  made  upon  receipt  of  property  from  his 
father,  to  pay  a  certain  sum  to  a  third  per- 
son upon  the  father's  death.  Bbel  v.  Plehl 
[Mich.]  95  N.  W.  1004.  A  mortgage  given  by 
a  limited  partnership  to  one  of  its  members 
to  secure  deficiency  on  purchase-money  mort- 
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disadvantage  is  sufficient  when  the  contract  is  made  by  one  of  good  capacity,  and 


gage,  foreclosure  sale  of  land  purchased  by 
him  for  them,  they  having  agreed  to  indem- 
nify him  for  his  personal  liability  thereon. 
Stradley  v.  CargiU  Elevator  Co.  [Mich.]  97 
N.  W.  775.  Advancements  by  daughter  made 
without  any  definite  agreement  for  payment, 
held  sufficient  to  support  transfer  of  prop- 
erty to  her  by  her  mother.  Carson  v.  Mur- 
phy, 1  Neb.  Unoft.  519,  96  N.  W.  110.  Serv- 
ices rendered  by  real  estate  agents  in  effect- 
ing sale  support  agreement  on  part  of  agent 
for  vendor  to  divide  his  commission  with 
them.  Howard  v.  Murphy  [N.  J.  Law]  56 
A.  14S.  A  promise  by  a  third  person  to  pay  a 
given  sum  to  a  creditor  In  consideration  of 
the  discharge  of  an  indebtedness  or  a  colora- 
ble claim  asserted  by  him  against  the  debtor. 
Note  delivered  to  husband  to  enable  him  to 
discharge  obligation  to  his  wife  under  anti- 
nuptial  agreement.  Kramer  v.  Kramer,  90 
App.  Dlv.  176,  86  N.  Y.  S.  129.  The  lower 
price  for  which  brokers  secured  property  is 
sufficient  consideration  to  support  a  promise 
by  the  purchasers  to  pay  them  a  certain  sum 
in  lieu  of  commissions,  the  owner  not  being 
willing  to  sell  unless  relieved  from  payment 
of  such  commissions.  Deitch  v.  Feder,  86  N. 
T.  S.  802.  An  agreement  by  the  grantee  un- 
der a  warranty  deed,  with  a  covenant  against 
incumbrances  to  pay  a  materialman's  claim, 
which  is  a  liability  of  the  grantor,  notwith- 
standing the  fact  that  materialman  never 
filed  lien,  and  that  time  within  which  he 
could  do  so  had  expired  when  suit  was 
brought.  Materialman's  right  to  file  lien 
against  wife's  property  for  materials  fur- 
nished husband,  and  used  in  erecting  build- 
ings on  property  is  liability  of  wife.  Hurd  v. 
Wing,  86  N.  Y.  S.  907.  An  agreement  between 
a  mortgagor  and  defendant,  whereby  the 
former  released  his  interest  in  the  profits 
derived  from  the  mortgaged  premises,  which 
were  to  be  divided  between  them  under  a 
prior  agreement,  and  the  latter  assumed  and 
paid  the  mortgage  debt.  Smith  v.  Kissel,  92 
App.  Div.  235,  87  N.  T.  S.  176.  A  sale  by 
next  of  kin  of  a  deceased  partner  of  their  in- 
terest in  the  business  to  the  surviving  part- 
ner sufilcient  to  support  a  promise  on  his 
part  to  pay  a  firm  debt  to  a  third  person. 
Flagg  V.  Fisk,  87  N.  T.  S.  530.  An  agree- 
ment to  substitute  a  third  person  for  one  of 
the  parties  to  a  contract.  Contract  to  pay 
lieroentages  on  cattle  carried  to  Cuba.  Ce- 
ballos  V.  Munson  S.  S.  Line,  87  N.  Y.  S.  811. 
Reversing  Id.,  42  Misc.  22,  85  N.  Y.  S.  530,  for 
insuflicient  evidence.  A  promise  to  pay  plain- 
tiff's expenses  and  attorney's  fees  incurred  in 
negotiations  for  the  purchase  of  certain 
stumpage,  if  he  would  not  withdraw  his  offer, 
nnd  would  meet  defendant  at  a  specified  time 
.ind  place.  Manary  v.  Runyon,  43  Or.  495, 
73  P.  1028.  The  taking  over  of  an  entire 
stock  of  goods  is  sufficient  to  support  an 
agreement  to  pay  the  debts  of  the  seller. 
Creditors  parties  to  consideration  though  not 
to  agreement  and  may  sue  In  their  own 
names,  if  claims  within  consideration.  Sar- 
gent V.  Johns,  206  Pa.  386,  55  A.  1051.  Plain- 
tiff and  defendant  undertook  to  have  a  judg- 
ment of  $9,000  against  "defendant,  for  $6,000 
of  which  plaintiff  was  bound  to  indemnify 
defendant  under  a  policy  of  insurance,  re- 
iluoed.  Held,  that  an  agreement  whereby 
(-■K-h   party  agreed   absolutely  to  pay  a  cer- 


tain proportion  of  the  sum  finally  paid  was 
supported  by  a  consideration,  and  binding  on 
defendant  though  such  sum  was  less  than 
$5,000.  Frankfort  Marine,  Ace.  &  Plate  Glass 
Ins.  Co.  V.  Witty,  208  Pa.  669,  57  A.  990. 
A  promise  of  re-employment  and  its  execu- 
tion constitutes  a  valuable  consideration  for 
a  release  from  liability  for  personal  inju- 
ries. Re-employment  and  $1.00.  Quebe  v. 
Gulf,  etc.,  R.  Co.  [Tex.  Civ.  App.]  77  S.  W. 
442.  Where  prior  and  subsequent  to  the 
execution  of  a  contract  for  legal  services  in 
the  settlement  of  a  claim  for  injuries,  the 
attorney  gave  advice  and  rendered  valuable 
services  to  his  client  in  accordance  with 
the  terms  thereof  and  did  not  refuse  to  ren- 
der services  at  any  time  prior  to  the  private 
settlement  of  the  claim,  an  objection  that 
the  contract  was  without  consideration  could 
not  be  sustained.  Tabet  v.  Powell  [Tex.  Civ. 
App.]  78  S.  W.  997.  Transfer  of  interest  of 
person  settling  on  government  land  with  in- 
tention of  acquiring  title  thereto  sufficient 
consideration  to  support  promise,  he  not  be- 
ing a  trespasser.  Waring  v.  Loomis  [Wash.] 
76  P.  510.  See  Public  Lands,  2  Curr.  L.  1295. 
An  equitable  mortgage  is  a  good  considera- 
tion and  justification  for  the  giving  of  a 
formal  mortgage,  where  in  the  absence  of  the 
equitable  right,  a  valid  security  could  not  be 
given  because  of  the  rights  of  creditors. 
Harrigan  v.  Gilchrist  [Wis.]  99  N.  W.  909. 
An  agreement  in  a  lease  giving  the  lessee  an 
option  to  purchase  is  supported  by  the  lease. 
Frank  v.  Stratford-Handcock  [Wyo.]  77  P. 
134.  1 

Bonds  I  Redelivery  bond  in  attachment, 
under  seal  and  reciting  as  consideration  the 
release  of  the  attached  property,  is  supported 
by  suflloient  consideration.  Ebner  v.  Held 
[C.  C.  A.]  125  F.  680.  The  dissolution  of  the 
attachment  whi.ch  results  therefrom  is  suffi- 
cient consideration  to  support  a  release  bond, 
though  property  is  not  in  the  name  of  the 
attachment  defendant.  Fidelity  &  Deposit 
Co.  V.  Bowen,  123  Iowa,  356,  98  N.  W.  897. 
The  signature  of  a  surety  to  an  appeal  bond 
is  not  without  consideration,  though  the 
appeal  is  afterwards  dismissed,  at  least 
where  it  operated  to  stay  proceedings  for  six 
months.  It  is  for  purpose  of  preventing  ap- 
peal from  becoming  ineifectual.  Morin  v. 
Wells    [Mont.]    75    P.    688. 

Notesi  The  indorsement  and  delivery  of 
a  note  by  the  payee  thereof  to  an  insur- 
ance company  upon  the  company  deliv- 
ering a  policy  of  insurance  to  the  maker. 
Muller  V.  Swanton,  140  Cal.  249,  73  P.  994. 
A  note  given  by  the  drawee  of  a  bill  of  ex- 
change in  payment  thereof  when  presented 
at  maturity.  Torpey  v.  Tebo,  184  Mass.  307, 
68  N.  B.  223.  Surrender  and  cancellation  of 
old  note  is  good  and  sufficient  consideration 
for  giving  new  one  in  lieu  thereof.  Zuendt 
V.  Doerner,  101  Mo.  528,  73  S.  W.  873.  Sur- 
render of  stock  pledged  to  secure  payment  of 
a  note  sufficient  to  support  signature  of 
surety.  Id.  Retiring  notes  of  an  individual 
at  the  instance  of  a  corporation  which  had 
bought  the  stock  for  which  the  notes  were 
given  held  sufficient  to  support  notes  of  the 
corporation.  Flour  City  Nat.  Bank  v.  Shire, 
88  App.  Div.  401,  84  N.  Y.  S.  810.  Relinquish- 
ment of  the  right  of  dower  is  a  valuable 
consideration   for  a  note.     Southern   Lo.nn    it 
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without  fraud,  imposition  or  mistake."*  Giving  one  a  right  or  privilege  which 
he  already  possesses,^''  or  an  opportunity  to  do  what  he  has  a  right  to  do,  is  not 
a  valid  consideration  for  a  promise  on  his  part.^'    Where  the  promise  is  without 


Trust  Co.  V.  Benbow,  135  N.  C.  303,  47  S.  B. 
435. 

Consideration  held  sufficient:  For  check 
given  housekeeper  for  services  rendered  de- 
ceased. Clay  V.  Lay  ton  [Mich.]  96  N.  "W. 
458.  For  contract  to  pay  certain  sum  an- 
nually, etc.  Gall  V.  Gall  [Wis.]  97  N.  W.  938. 
Evidence  held  to  show  consideration  for  note, 
and  that  it  was  not  given  merely  for  accom- 
modation. Watervllle  Trust  Co.  v.  Libby,  98 
Me.  241,  56  A.  841.  To  sustain  an  agree- 
ment by  heir  to  convey  land  In  payment  of 
debt  against  decedent's  estate,  which  was  val- 
id lien  on  land  of  estate  and  hence  a  bur- 
den on  her.  McCarty  v.  May  [Tex.  Civ.  App.] 
74  S.  W.  804;  Pratt  v.  Fishwild,  121  Iowa,  642, 
96  N.  "W.  1089. 

The  folloTving  agreements  held  to  he  -with- 
out consideration:  A  promise  by  an  insur- 
ance agent,  who  was  payee  of  a  note  given 
for  the  premium  on  a  policy,  that  the  mak- 
er would  not  be  held  liable  thereon,  and 
that  the  company  would  look  to  the  payee. 
Muller  V.  Swanton,  140  Cal.  249,  73  P.  994. 
Promise  to  allow  purchase  money  for  tim- 
ber, over  and  above  expenses,  to  apply  on  cer- 
tain drafts.  Pate  v.  Wyly  &  Co.,  118  Ga.  262, 
45  S.  B.  217.  A  promise,  made  after  the  exe- 
cution of  a  contract  of  sale,  to  pay  a  sum  in 
addition  to  that  named  therein,  which  was 
no  part  of  the  consideration  for  the  sale  and 
was  not  considered  in  fixing  the  price.  How- 
ard V.  McNeil,  25  Ky.  L.  R.  1394,  78  S.  W.  142. 
An  oral  agreement,  void  under  a  statute. 
Unexecuted  verbal  agreement  modifying  eon- 
tract  for  sale  of  land,  void  under  Mont.  Civ. 
Code,  §§  2281,  2204.  Easterly  v.  Jackson 
[Mont.]  75  P.  357.  An  agreement  not  to  en- 
force a  judgment  until  a  claim  of  a  third 
party  against  the  judgment  creditor  was  set- 
tled. Burton  v.  Kipp  [Mont.]  76  P.  563.  An 
agreement  between  the  obligor  in  a  bond  and 
the  obligee,  that  moneys  due  the  obligor  on 
his  books  should  be  paid  and  applied  as  part 
payment  on  the  bond,  made  after  the  execu- 
tion of  the  bond.  Bishop  v.  Smith  [N.  J.]  57 
A.  874.  A  promise  that  a  fund  arising  on 
foreclosure  sale  of  property  will  be  sufficient 
to  pay  Interest  coupons,  where  it  does  not 
appear  that  the  coupon  holders  would  have 
taken  any  steps  beyond  securing  such  result 
in  its  absence.  Morton  Trust  Co.  v.  Home 
Telephone  Co.  [N.  J.  Eq.]  67  A.  1020.  An 
agreement  by  defendant  that  if  plaintiff 
would  procure  and  give  defendant  a  surety 
company  bond,  he  would  then  pay  a  certain 
conditional  obligation  to  plaintiff,  held  not 
supported  by  any  consideration,  plaintiff  not 
having  agreed  to  procure  the  bond.  Cook  v. 
easier,  87  App.  Div.  8,  83  N.  T.  S.  1045.  An 
agreement  that  a  tenant  in  possession  under 
a  written  lease  might  occupy  premises  rent 
free  until  they  were  torn  down  is  void  for 
uncertainty  and  without  consideration.  Ka- 
ven  V.  Chrystle,  84  N.  T.  S.  470.  A  statement 
in  an  order  for  books  that  "this  order  is  not 
to  be  countermanded."  Cary  v.  Appo,  84  N.  T. 
S.  569.  A  dompromise  agreement  whereby 
defendants  agreed  to  pay  the  amount  of  a 
judgment  which  they  supposed  was  a  lien 
on  land  conveyed  to  them,  but  which  In  fact 


was  not.  Bell  v.  Pfadenhauer,  89  App.  Div. 
279,  85  N.  T.  S.  869.  The  fact  that  a  hus- 
band Joined  in  a  conveyance  by  his  wife  of 
property  which  he  had  previously  conveyed 
to  her  not  sufficient  to  support  an  agree- 
ment by  the  grantee  to  pay  a  debt  of  the 
husband.  Hurd  v.  Wing,  86  N.  T.  S.  907. 
The  fact  that  land  conveyed  by  a  city  will 
be  subject  to  taxation  does  not  constitute  a 
sufficient  consideration  to  support  such  con- 
veyance. Fact  that  land  conveyed  to  hos- 
pital will  be  subject  to  taxation  in  hands 
of  purchaser  from  it.  Mt.  Sinai  Hospital  v. 
Hyman,  92  App.  Div.  270,  87  N.  Y.  S.  276. 
Agreement  to  assume  debt  of  contractor. 
Wood  V.  Atlantic,  etc.,  R.  Co.,  131  N.  C.  48, 
42  S.  B.  462.  A  note  and  mortgage  given  to 
one  creditor  of  an  insolvent,  to  secure  the 
amount  coming  to  him  over  and  above  the 
amount  due  him  on  the  basis  of  a  proposed 
composition,  with  the  understanding  that 
the  same  shall  represent  the  amount  due 
him  after  such  composition.  Wheeler  v.  Pet- 
tyjohn [Okl.]  76  P.  117.  Agreement  to  con- 
vey certain  land  to  plaintiffs  if  they  would 
convey  other  land  to  a  town-site  company, 
where  plaintiffs  had  executed  their  part,  and 
conveyance  by  them  was  to  other  party's 
interest.  McCarty  v.  May  [Tex.  Civ.  App.] 
74  S.  W.  804.  A  written  contract  relieving 
defendant  from  liability  under  a  previous 
verbal  one.  Action  for  damages  against  com- 
mon carrier  for  injuries.  St.  Louis,  etc.,  R. 
Co.  v.  Warren  [Tex.  Civ.  App.]   80  S.  W.  537. 

54.  Resumption  of  business  relations  be- 
tween plaintiff  and  defendant  sufficient  as 
matter  of  law  to  support  promise  to  mark 
off  or  hold  in  abeyance  disputed  claim.  Brie 
Forge  Co.  v.  Pennsylvania  Iron  Works  Co., 
22  Pa.  Super.  Ct.  550.  Note  given  in  consid- 
eration of  payee  furnishing  money  to  cor- 
poration in  "which  maker  was  interested,  con- 
sideration received.  Helvie  v.  McKain  [Ind. 
App.]  70  N.  E.  178.  A'  promise  to  do  an  act 
which  one  Is  not  legally  bound  to  do  is  a  suf- 
ficient consideration  for  a  contract  to  for- 
bear action,  notwithstanding  the  fact, that 
the  act  is  apparently  more  to  the  interest 
of  the  promisor  than  the  promisee,  and  that 
it  Is  difficult  to  ascribe  a  motive  to  the  lat- 
ter for  wishing  it  done.  Agreement  by  pur- 
chaser of  personalty  to  withhold  action  on 
warranty  of  title  on  promise  of  seller  to  car- 
ry action  of  replevin  which  had  been  brought 
therefor,  and  which  buyer  had  defended  in 
lower  court,  through  supreme  court,  at  his 
own  expense.  Dendy  v.  Russell,  67  Kan. 
721,  74  P.  248. 

55.  Wells  V.  Geyer,  12  N.  D.  316,  96  N.  W. 
289.  Permission  granted  to  a  mortgagor  in 
possession  to  remain  in  possession  for  three 
months  Is  no  consideration  for  an  agree- 
ment by  the  latter  to  then  vacate,  and  to  sur- 
render all  rights  and  claims  to  the  property, 
there  being  a  mutual  mistake  of  law  as  to  the 
mortgagor's  right  to  possession  and  of  re- 
demption.   Id. 

56.  Giving  defendant  opportunity  to  ex- 
amine her  own  accounts.'  Massachusetts  Mut. 
Life  Ins.  Co.  v.  Green   [Mass.]    70   N.   B.   202. 
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consideration,  but  the  promisor  allows  the  promisee  to  proceed,  and,  upon  the 
faith  of  such  promise,  do  what  he  requested  him  to  do,  he  will  be  held  bound 
thereby,"^  but  when  the  promisee  does  no  more  than  to  renew  his  request,  the  prom- 
isor is  still  at  liberty  to  grant  or  refuse  it  as  he  sees  fit,  even  though  the  promisee 
has  by  that  time  put  himself  in  a  position  to  do  what  he  then  for  the  first  time 
offers  to  do.°'  Marriage  is  a  sufficient  consideration  to  support  a  voluntary  settle- 
ment based  thereon.^" 

In  general  an  agreement  to  accept  part  payment  in  full  satisfaction  of  a  claim 
is  invalid  for  want  of  consideration,^''  but  such  is  not  the  case  when  the  debtor 
is  insolvent."^  An  agreement  to  do  what  one  has  no  legal  right  to  do  is  not  suffi- 
cient consideration  to  support  a  contract.'''  The  granting  of  reduced  rates  is  suffi- 
cient consideration  for  the  limitation  of  a  carrier's  common-law  liability.'^  Ex- 
tending the  time  of  payment  of  a  claim  is  a  valuable  consideration,"*  and  a  prom- 
ise to  pay  interest  for  a  definite  period  of  time  will  support  an  agreement  to  extend 
the  time  of  payment  of  an  obligation  for  a  like  period."^ 

The  union  of  a  merely  insufficient  with  a  sufficient  consideration,  by  the  terms 
of  a  contract  or  a  declaration  thereon,  does  not  vitiate  either  the  contract  or  the 
pleading."'  There  is  a  presumption  of  law  in  favor  of  the  sufficiency  of  the  con- 
sideration of  a  written  promise,  and  the  burden  is  on  defendant  to  show  want  of 
consideration.'^ 

Mutual  promises."^ — Mutual  promises  operate  one  as  a  consideration  for  the 
other,  and  constitute  a  contract  binding  and  obligatory  upon  both  parties.''    The 


67.  Cook  V.  easier,  87  App.  Div.  8,  83  N.  T. 
S.  1045. 

58.  The  fact  that  plaintiff,  about  two 
months  later,  procured  such  bond  and  ten- 
dered It  to  defendant,  and  demanded  pay- 
ment, does  not  obligate  hino  to  accept  it. 
Cook  V.  easier,  87  App.  Div.  8,  83  N.  T.  S.  1045. 

59.  Agreement  made  after  engagement  and 
before  marriage.  Kramer  v.  Kramer,  90  App. 
Div.   176,   86   N.  T.  S.   129. 

60.  But  this  is  not  the  case  when  the 
debtor  is  insolvent.  Engbretson  v.  Seiber- 
ling,  122  Iowa,  522,  98  N.  W.  319.  Discharge 
of  judgment  in  consideration  of  payment  of 
less  sum.  Upton  v.  Dennis  [Mich.]  94  N. 
"W.  728.  The  least  additional  consideration 
in  such  cases  is  sufficient.  Fact  that  debtor 
was  compelled  to  borrow  money  at  a  larger 
rate  of  interest  than  could  have  been  col- 
lected on  the  debt,  and  that  he  contemplated 
making  an  assignment  or  going  through 
bankruptcy,  which  fact  was  known  to  the 
creditor,  sufficient.  Rotan  Grocery  Co.  v. 
Noble   [Tex.  Civ.  App.]   81  S.  W.  586. 

61.  Engbretson  v.  Seiberling,  122  Iowa, 
522.  98  N.  W.  319. 

62.  Agreement  of  one  co-owner  to  In- 
demnify, other  if  he  would  refuse  offer  to 
purchase  the  property  not  supported  by  con- 
sideration.    Chase  v.  Soule  [Vt.]  57  A.  754. 

63.  Granting  of  rates  specified  in  schedule 
filed  with  interstate  commerce  commission  is 
not,  though  company  had  a  higher  rate,  so 
filed.  Summers  v.  Wabash  R.  Co.  /[Mo.  App.] 
79  S.  "W.  481.  See  Carriers,  §§  12,  19,  23,  29,  1 
Curr.  L.  421. 

64.  Will  support  giving  of  mortgage  to 
secure  it.  O'Brien  v.  Fleckenstein,  86  App. 
Div.  140,  83  N.  T.  S.  499.  Agreement  by 
mortgagee  to  extend  time  of  payment  of 
mortgage  debt  supported  by  purchase  by 
another  of  stock  in   mortgagor  corporation. 


Hauser  v.  Capital  City  Brewing  Co.  [N.  J. 
Bq.]  57  A.  722.  Extending  the  time  of  pay- 
ment, waiving  a  forfeiture  of  the  lease,  and 
allowing  the  makers  to  remain  in  possession 
of  the  premises  sufficient  to  support  note  for 
past-due  rent.  Emery  v.  Dowe,  140  Cal.  379, 
73  P.  981. 

65.  Agreement  to  keep  an  overdue  loan  se- 
cured by  mortgage,  and  pay  a  reduced  rate 
of  interest  on  the  note  given  for  the  loan  is 
a  sufficient  consideration  for  an  extension 
of  the  time  for  payment.  Lorimer  v.  Pair- 
child  [Kan.]  75  P.  124;  First  Nat.  Bank  v. 
Wells,    98  Mo.   573,   73  S.  W.   293. 

66.  Moore  v.  First  Nat.  Bank,  139  Ala.  595, 
36    So.    777. 

67.  Note.  Power  v.  Hambriok,  25  Ky.  D.  R. 
30,  74  S.  W.  660;  Hickok  v.  Bunting,  92  App. 
Div.  167,  86  N.  T.  S.  1059.  The  fact  that  the 
note  states  the  origin  of  the  indebtedness  to 
be  other  than  money  advanced  directly  to 
the  maker  does  not  change  the  rule.  "Hav- 
ing been  the  cause  of  a  money  loss  to"  the 
payee.  Hickok  v.  Bunting,  92  App.  Div.  167, 
86  N.  T.  S.  1059.  Evidence  held  to  show  that 
there  was  no  consideration  for  note.  Car- 
man V.  Carrico,  25  Ky.  L.  R.  2143,  80  S.  W. 
216.  Under  the  statutes  of  Kentucky  import- 
ing a  consideration  to  every  written  instru- 
ment, the  burden  of  showing  want  of  con- 
sideration for  a  note  is  on  the  maker.  Cox 
V.  Cox's  Bx'r,  25  Ky.  L.  R.  1934,  79  S.  W.  220. 
One  holding  a  note  given  many  years  be- 
fore in  settlement  of  complicated  accounts  Is 
entitled  to  benefit  of  all  presumptions  as  to 
sufficiency  of  consideration  until  maker 
shows  that  it  embraces  items  not  properly 
charged  therein.     Id. 

68.  See  1  Curr.  L.  631. 

69.  Sale  of  hops.  Livesley  v.  Johnston 
[Or.]  76  P.  946.  An  agreement  by  husband  to 
allow  land  which  his   deceased  wife  held  in 
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release  of  the  parties  to  an  executory  contract  from  thrar  respective  obligations 
thereunder  is  sufficient  consideration  to  support  its  abrogation  by  mutual  con- 
sent,'" and  the  release  of  performance  of  one  contract  is  sufficient  consideration  to 
support  another.'^ 

Legal  dutyJ^ — An  agreement  to  do  what  one  is  already  legally- bound  to  do 
is  no  consideration  for  a  contract.'^  Payment  of  interest  already  earned  and  due 
will  not  support  a  promise  of  forbearance  to  sue.'*  A  subsequent  agreement  to 
pay  for  what  by  a  previous  contract  one  has  agreed  to  furnish  free  is  without  con- 
sideration.'°  A  promise  to  do  something  which  the  promisor  is  legally  bound  to 
do  as  a  public  duty,  but  in  the  proper  performance  of  which  the  promisee  has  a 
special  interest,  when  he  is  without  means  of  enforcing  such  performance  or  redress 
in  case  of  nonperformance  unless  damnified,  constitutes  a  consideration  for  a  re- 
ciprocal promise.'"  A  contingent  statutory  liability  is  not  a  sufficient  considera- 
tion to  support  a  promise." 

Forbearance  or  compromise.''^ — Forbearance  or  a  promise  to  forbear  from 
doing  what  the  promisor  has  a  right  to  do  may  constitute  a  sufficient  considera- 
tion.'» 


fee  to  be  leased  for  payment  of  her  debts, 
held  sufficient  consideration  to  support  con- 
tract whereby  such  land  and  land  in  which 
wife  owned  life  interest  with  remainder  to 
her  children  was  placed  in  the  possession  of 
one  of  such  children,  with  directions  to  rent 
it  and  pay  the  debts  of  deceased  out  of  the 
proceeds.  Riddle  v.  Riddle  [Ky.]  80  S.  W.  1129. 
Agreement  of  parties  to  organize  corpora- 
tion and  run  mill  sufficient  consideration  for 
note.  Third  Nat.  Bank  v.  Reichert,  101  Mo. 
242,  73  S.  W.  893.  Agreement  to  apportion 
cases  among  partners  in  law  firm.  Lamb  v. 
"Wilson,  3  Neb.  UnofC.  505,  97  N.  W.  325.  An 
agreement  by  a  mother  to  assume  a  debt  of 
her  son,  who  had  become  a  defaulter,  on 
condition  that  his  employer  would  not  dis- 
close his  defalcation,  would  retain  him  in 
his  employ,  and  would  release  him  from  all 
liability  therefor,  is  based  on  a  sufficient  con- 
sideration. American  Wire  &  Steel  Bed  Co. 
V.  Schultz,  88  N.  T.  S.  396.  A  promise  to  pay 
a  certain  sum  as  purchase  money  is  sufficient 
consideration  for  a  contract  to  convey  land. 
Rodman  v.  Robinson,  134  N.  C.  503,  47  S.  E. 
19.  An  agreement  by  a  subcontractor  not  to 
file  a  lien  supports  a  promise  on  the  part  of 
the  owner  to  pay  the  amount  of  his  claim. 
Culver  V.  Pocono  Spring  Water  Ice  Co.,  206 
Pa.  481,  56  A.  29.  Mutual  promises  by  which 
shipper  agrees  to  load  and  ship  cattle  on 
certain  day  and  railroad  agrees  to  have  cars 
ready,  taken  In  connection  with  fact  that 
shipper  had  cattle  ready  at  time  agreed  upon, 
constitute  sufficient  consideration  to  support 
contract.  Gulf,  etc.,  R.  Co.  v.  Combes  [Tex. 
Civ.  App.]  80  S.  W.  1045.  Agreement  to  pay 
part  of  cost  of  building  on  government  land 
sufficient  consideration  to  support  contract 
by  other  party  to  pay  rent  therefor  and  ac- 
quire title  thereto  for  benefit  of  both  par- 
ties. Waring  v.  Loomis  [Wash.]  76  P.  510. 
Promise  of  remuneration  for  services  to  be 
performed  as  agent  for  sale  of  land.  Rowan 
&  Co.  v.  Hull  [W.  Va.]   47  S.  B.  92. 

Where  the  contract  consists  of  mutual  obli- 
gations, each  being  a  consideration  for  the 
other,  evidence  of  lack  of  consideration  is 
inadmissible.  Lease.  Conant  v.  Jones  [Ga.] 
48  S.  E.  234. 


70.  Barrle  v.  King,  105  111.  App.  426. 

71.  Agreement  by  grantor  In  deed  of  trust 
to  pay  bonus,  on  payment  of  amount  secured 
before  maturity,  supports  a  promise  by 
grantee  to  pay  back  bonus  in  case  he  reloans 
the  money.     Pullerton  v.  Schloss   [Mo.  App.] 

77  S.    W.   770. 

72.  See  1  Curr.  L.  632. 

73.  Agreement  by  agent  to  pay  additional 
sum  to  one  of  several  owners  of  realty  to 
Induce  him  to  sign  deed,  which  he  was 
bound  to  sign  under  previous  contract.  Eas- 
terly V.  Jackson  [Mont.]  75  P.  357.  A  mort- 
gagor's promise  to  pay  the  amount  due  on 
the  mortgage  is  no  consideration  for  the 
mortgagee's  promise  to  release  his  lien  on 
the  land.    Watts  v.  Parks,  26  Ky.  Xi.  R.  1908 

78  S.  W.  1125. 

74.  Note.  Ferris  v.  Johnson  [Mich.]  98 
N.  W.  1014.  A  promise  to  pay  such  interest 
for  a  definite  time,  or  at  least  from  some  pe- 
riod, must  be  deduolble  from  the  writing  or 
conversations  constituting  the  new  contract. 
Not  where  both  parties  understood  that 
money  could  be  paid  at  any  time.    Id. 

75.  Electrical  appliances.  Rooney  v. 
Thomson,  84  N.  T.  S.  263. 

76.  Agreement  between  traction  and  rail- 
road companies  to  bear  equally  the  expense 
of  maintaining  bridges  across  railroad  tracks. 
Raritan  River  R.  Co.  v.  Middlesex  &  S.  Trac- 
tion Co.  [N.  J.  Err.  &  App.]  58  A.  332. 

77.  Contingent  liability  of  son  to  reim- 
burse town  for  pauper  supplies  furnished 
mother  does  not  become  fixed  until  judgment 
recovered.  Inhabitants  of  Freeman  v.  Dodge 
98  Me.  531,  67  A.  884. 

78.  See  1  Curr.  L.  631. 

79.  Hammon,  Cont.,  §  333,  p.  675.  A  for- 
bearance on  the  part  of  a  debtor  to  inter- 
pose any  reasonable  defense  he  may  have  to 
a  claim,  so  that  the  creditor  takes  Judg- 
ment by  confession,  supports  a  promise  by 
such  creditor  to  pay  a  debt  owed  by  the 
debtor  to  a  third  person.  Moore  v.  First  Nat. 
Bank,  139  Ala.  595,  36  So.  777.  An  agree- 
ment by  an  administratrix  who  Is  also  a 
beneficiary  of  the  estate,  personally  guaran- 
teeing payment  of  a  claim,  is  supported  by 
an  agreement  on  the  part  of  the  creditor  not 
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The  discontinnance  of  a  Buit*"  or  an  agreement  to  forbear  to  sue,*^  or  to  dis- 
miss or  abandon  an  appeal,  is  sufficient  consideration  to  support  a  contract."^  Bnt 
an  agreement  to  forbear  a  resistance  which  one  has  no  power  to  make  against  a 
concededly  valid  demand  is  not  sufficient  consideration  to  support  a  promise  to 
accept  less  than  the  amount  due  thereunder.*' 

The  compromise  of  a  doubtful  right  is  sufficient  consideration  to  support  a 
promise  where  there  is  neither  actual  nor  constructive  fraud,  and  the  parties  act 
in  good, faith,**  and  where  such  agreement  has  been  partly  performed,  the  merits 
of  the  controversy  on  which  it  was  based  are  not  open  to  litigation  between  the  par- 
ties.^°  But  there  must  be  an  honest  claim,  asserted  without  fraud,  and  a  real 
ground  for  dispute,  about  which  lawyers  and  courts  might  differ,  and  if  there  is 
such  ground,  it  is  immaterial  upon  which  side  the  right  ultimately  appears  to  have 
been.*° 

Subscriptions.^'' — Mutual  promises  to  subscribe  money  to  promote  a  beneficial 
object  in  which  the  subscribers  have  a  common  interest  are  generally  enforceable." 


to  object  to  the  confirmation  of  a  sale  made 
by  her  or  to  ask  for  her  removal  on  the 
ground  of  manipulating  it  In  her  private  In- 
terest. No  fraud  shown.  Wlggenhorn  v. 
Fitzgerald  [Neb.]  98  N.  W.  1079.  Forbear- 
ance of  a  creditor  to  enforce  a  claim  Is  suffl- 
cient  consideration  to  support  a  mortgage  to 
secure  It,  though  debt  was  antecedent  one. 
O'Brien  v.  Fleckenstein,  86  App.  DIv.  140,  83 
N.  T.  S.   499. 

SO.  Of  a  wife's  action  for  separation,  In 
which  she  might  have  secured  an  allowance 
of  counsel  fees  and  alimony,  is  a  sufficient 
consideration  for  an  agreement  on  the  part 
of  the  husband  to  support  her  and  that  if  he 
falls  to  do  so  she  shall  immediately  become 
vested  with  her  dower  interest  in  his  realty. 
Sommer  v.  Sommer,  87  App.  Div.  434,  84  N.  T. 
S.    444. 

81.  Agreement  to  forbear  on  debtor  prom- 
ising to  pay  at  once  and  actually  paying  a 
part  of  the  debt,  and  that  he  might  pay  bal- 
ance when  convenient  supported  by  sufficient 
consideration.  Samuel  Cupples  Woodenware 
Co.  V.  Dreyfus,  102  Mo.  App.  463,  76  S.  W. 
734.  To  refrain  from  instituting  suit  to  have 
promisor's  grandmother,  from  whom  prom- 
isee has  recently  purchased  property,  de- 
clared of  unsound  mind,  sufficient  to  support 
agreement  by  latter  to  pay  sum  of  money. 
Johnson  v.   Staley   [Ind.  App.]   70  N.  E.   541. 

82.  Steger  v.  Hume  [Tex.]  79  S.  W.  19. 

83.  Agreement  by  vendor  that  if  vendee 
would  not  resist  foreclosure  of  lien,  he  would 
buy  In  the  land  in  full  satisfaction  of  his 
claim  and  accept  for  It  less  than  the  amount 
owing  him,  held  a  mere  gratuity.  Foster  v. 
Ross  [Tex.  Civ.  App.]   77  S.  W.  990. 

84.  Claim  for  money  improperly  retained 
by  officer  as  salary.  Adams  v.  Crown  Coal  & 
Tow  Co.,  198  111.  445.  65  N.  B.  97.  To  sup- 
port note.  Sharp  v.  Bowie,  142  Cal.  462,  76 
P.  62.  Release  of  obligation  to  support  fath- 
er In  settlement  of  controversy  between  par- 
ties. Rutherford  v.  Rutherford  IW.  Va.]  47 
S.  B.  240.  Uncertainty  as  to  which  of  two 
parties,  both  of  whom  deny  liability.  Is  lia- 
ble for  a  debt  of  a  fixed  amount,  is  sufficient 
consideration  to  support  a  settlement  be- 
tween one  of  them  and  the  creditor,  whereby 
the  latter  accepts  a  part  of  the  amount  due 
in  discharge  of  the  debt.  Payment  by  surety 
of  county  judge,  who  failed  to  account  for 
money    paid    Into    court,    of    claim    for    land 


condemned  by  railroad  company.  Chicago, 
etc.,  R.  Co.  v.  Brown  [Neb.]  97  N.  W.  1038. 
The  avoidance  of  litigation  Is  sufficient  con- 
sideration to  support  compromise  agreements 
even  though  It  eventually  appears  that,  if 
the  demand  had  been  litigated,  no  recovery 
could  have  been  had.  Will  not  be  set  aside 
on  slight  grounds.  Compromise  by  surety 
with  obligee  of  contractor's  bond.  Daly  v. 
Busk  Tunnel  R.  Co.  [C.  C.  A.]  129  F.  513. 
Settlement  of  a  dispute  In  regard  to  the 
meaning  of  a  contract  to  do  certain  work  and 
an  agreement  to  proceed  therewith  is  suf- 
ficient consideration  to  support  an  agree- 
ment to  modify  such  contract.  New 
Jersey  Trust  &  Safe  Deposit  Co.  v.  National 
Gas  &  Const.  Co.  [N.  J.  Law]  58  A.  104. 
A  note  given  by  a  wife  to  purchase  exemp- 
tion from  suit  against  husband  is  based  on  a 
sufficient  consideration.  King  v.  Hansing,  88 
Minn.  401,  93  N.  W.  307.  Compromise  of  suit 
for  recovery  of  land  held  by  defendant  under 
valid  grant  is  a  sufficient  consideration  for 
promissory  notes  given  In  pursuance  thereof, 
though  plaintiff's  claim  Is  based  on  a  void 
grant,  it  appearing  that  otherwise  defend- 
ant would  have  had  to  have  borne  the  en- 
tire expense  of  litigation.  Peaslee  v.  Walker 
[Tex.  Civ.  App.]  78  S.  W.  980.  The  settlement 
of  a  pending  suit  supports  note.  Power  v. 
Hambrick,  25  Ky.  L.  R.  30,  74  S.  W.  660.  Con- 
tract between  building  association  and  bor- 
rower, by  which  they  settled  question  of 
usury  supported  by  sufficient  consideration, 
validity  of  claim  being  doubtful.  Gray  v. 
U.  S.  Sav.  &  Loan  Co.,  25  Ky.  L.  R.  1120,  77 
S.  W.    200. 

85.  Adams  v.  Crown  Coal  &  Tow  Co.,  198 
111.  445,  65  N.  E.  97.  The  fact  that  the  claim 
Is  wholly  without  merit  Is  immaterial,  If  it 
Is  asserted  In  good  faith,  and  is  one  on  which 
a  controversy  may  honestly  arise.  Settlement 
of  adverse  claim  to  land.  Fact  that  claim- 
ant, after  defendant  refused  to  pay  notes 
given  in  pursuance  of  agreement,  prosecuted 
claim  to  final  judgment,  whereby  it  was  de- 
termined that  she  had  no  Interest  In  land, 
will  not  prevent  recovery  on  such  notes. 
Sharp  V.  Bowie,  142  Cal.   462,  76  P.   62. 

86.  Gray  v.  U.  S.  Sav.  &  Loan  Co.,  25  Ky. 
L.  R.  1120,  77  S.  W.  200. 

87.  See  1  Curr.  L.  632. 

88.  Hammon,    Cont.,    ;    340,    et    seq.      This 
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Change  or  substUuiion  of  new  contracts* — The  consideration  in  a  contract  of 
novation  is  the  discharge  of  the  original  obUgation.'" 

Past  consideration.''^ — ^A  past  consideration  will  not  ordinarily  support  a  prom- 
ise/^ but  this  rule  does  not  apply  to  a  promise  to  pay  a  debt  barred  by  the  statute 
of  limitations,  or  from  which  one  has  been  discharged  in  bankruptcy.*'  An  entire 
promise,  founded  partly  upon  a  past  and  executed  consideration  and  partly  upon  an 
executory  consideration,  is  supported  by  the  latter."*  Where  there  is  a  request  to 
continue  services  of  a  character  theretofore  rendered,  such  continuance  is.  a  sufB- 
cient  consideration  to  support  a  promise  to  pay  for  those  rendered  prior  to  such 
request.'^  The  fact  that  no  definite  time  is  fixed  during  which  such  services  shall 
continue  is  immaterial,  since  the  law  will  imply  a  reasonable  time.®' 

Validity."'' — A  good  consideration^  as  distinguished  from  a  valuable  considera- 
tion, is  family  afEection."'  It  wiU  support  a  deed  between  husband  and  wife  or 
relatives  within  the  degree  of  nephew  or  cousin.'*  This  rule,  however,  does  not 
apply  generally  to  the  law  of  contracts,  and  hence  love  and  affection  does  not  afford 
consideration  for  a  promise.^ 

A  mere  moral  obligation  is  not  ordinarily  a  sufBeient  consideration  for  a  prom- 
ise,^ but  a  moral  obligation  to  pay  a  pre-existing  legal  debt  will  support  a  note 
and  mortgage  given  in  payment  thereof,'  and  the  natural  obligation  arising  out  of 
a  father's  relation  to  an  illegitimate  child  will  support  a  contract  on  his  part  for 
its  support  and  maintenance,  whether  made  with  the  mother  or  a  stranger.* 

Adequacy.^ — It  is  not  essential  that  the  consideration  should  be  adequate  in 
point  of  actual  value,"  and  courts  wUl  not  ordinarily  consider  the  question  of  its 
equality  or  inequality  in  the  absence  of  mistake,  misrepresentation  or  fraud.'' 


subject  Is  fully  discussed  in  the  article  Sub- 
scriptions, 2  Curr.  L.   1770. 

89.  See  1   Curr.   L.    633. 

90.  This  must  be  agreed  to  by  the  original 
creditor,  original  debtor,  and  the  new  debtor. 
Gerlaugh  v.  Riley,  2  Ohio  N.  P.  (N.  S.)  107. 
See  Novation,  2  Curr.  L..  1061. 

91.  See  1  Curr.  L.   636. 

92.  Hammon,  Cont.,  §  324  et  seq.  Agree- 
ment that  plaintiff  should  have  half  interest 
in  certain  mining  stock  not  supported  by 
consideration.  Shoemaker  v.  Munn  EColo. 
App.]  76  P.  924. 

93.  Hammon,  Cont.,  §  328.  A  creditor  who 
has,  after  bankruptcy,  taken  a  new  promise 
based  on  the  old  debt,  may  prove  his  claim 
in  bankruptcy  and  also  maintain  an  action 
on  the  new  promise,  provided  he  receives  but 
a  single  satisfaction  of  his  debt.  In  re 
Sweetser,  128  F.  165.  A  promise  to  pay  a 
dfebt,  from  which  one  has  been  discharged  in 
bankruptcy,  must  be  clear,  distinct  and  un- 
equivocal. Mere  expression  of  intention  to 
pay  not  sufBoient,  but  fact  that  debtor  also 
expressed  intention  and  made  conditional 
promise  will  not  prevent  recovery  on  un- 
equivocal promise.  Brooks  v.  Paine,  25  Ky. 
L.   R.   1125,   77   S.  W.  190. 

94.  95.  Fisk  Min.  &  Mill  Co.  v.  Reed  [Colo.] 
77  P.   240. 

96.  Contract  to  drain  mine.  Pisk  Min.  & 
Mill  Co.  v.  Reed  [Colo.]  77  P.  240. 

97.  See  1  Curr.  L.  630. 

98.  Hammon,  Cont.,  §  329,  et  seq.  Will  not 
support  deed  as  against  grantor's  creditors. 
Wood  v.   Potts    [Ala.]    37    So.   253. 

99.  Hammon,  Cont.,  §  329,  et  seq.  Will 
support  deed  between  husband  and  wife 
where  no  rights  of  third  persons  intervene. 
Paulus  v.  Reed,  121  Iowa,  224,  96  N.  W.  757. 


1.  Hammon,  Cont.,  5  329,  et  seq.  Will  not 
support  note.  Shugart  v.  Shugart  [Tenn.]  76 
S.  W.  821. 

2.  To  pay  expenses  incurred  by  town  in 
relieving  mother  from  distress.  Inhabitants 
of  Freeman  v.  Dodge,  98  Me.  531,  67  A.  884. 
Services  which  one  is  morally  bound  to  ren- 
der without  compensation,  as  services  of 
mother  to  daughter.  Shugart  v.  Shugart 
[Tenn.]   76  S.  W.  821. 

3.  Fourth  Nat.  Bank  v.  Craig,  1  Neb.  TJnoff. 
849,  96  N.  W.  185. 

4.  Will  support  agreement  to  settle  cer- 
tain sum  on  him  on  a  certain  date,  provided 
mother  would  care  for  and  support  him  un- 
til that  time,  her  duty  being  merely  to  sup- 
port him  until  he  becomes  self  supporting, 
in  case  she  is  able  to  do  so.  Rosseau  v, 
Rouss,  91  App.  Div.  230,  86  N.  T.  S.  497. 

B.     See   1   Curr.   L,.    634. 

6.  Purchase  of  property  and  good  will  suf- 
ficient consideration  for  agreement  not  to 
compete  with  purchaser.  Pittsburg  Stove  & 
Range  Co.  v.  Pa.  Stove  Co.,  208  Pa.  37,  57  A. 
77.  Mere  inadequacy  of  consideration  is  not 
a  defense  to  action  on  a  note  between  the 
original  parties.  Furber  v.  Fogler,  97  Me. 
585,  55  A.  514.  In  action  to  set  aside  deed  re- 
citing a  consideration  in  hand  paid,  the  ade- 
quacy of  such  consideration  is  immaterial. 
Jacobsen  v.  Nealand,  122  Iowa,  372,  98  N.  W. 
158.  Adequacy  of  consideration  cannot  be 
inquired  into,  but  the  want  of  any  consider- 
ation whatever  may  be.  Gray  v.  U.  S.  Sav. 
&  Loan  Co.,  25  Ky.  D.  R.  1120,  77  S.  W.  200. 
Note  given  for  advances  to  corporation  in 
which  defendant  was  interested.  Helvie  v. 
McKain  [Ind.  App.]  70  N.  E.  178.  Adequacy 
of  consideration  for  contracts  in  partial  re- 
straint  of  trade  is   exclusively   for   the  par- 
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Expressing  consideration.^  Want  or  failure.^— Want  or  failure  of  considera- 
tion is  a  defense  pro  lanto  as  between  the  original  parties  to  the  contract.^" 

The  question  whether  the  deed  or  the  title  is  the  consideration  for  a  contract 
to  convey,^^  and  the  effect  of  want  of  consideration  on  the  validity  of  deeds  as 
against  the  grantor's  creditors  is  treated  elsewhere.^^ 

§  3.  Validity  of  contract.  A.  General  principles.^^ — The  legality  of  a  con- 
tract is  determined  by  the  nature  of  the  transaction  and  the  intent  of  the  parties, 
and  not  by  its  formal  incidents.^*  Mere  unreasonableness  or  absurdity  does  not 
vitiate  it.^°  A  contract,  void  in  its  inception,  is  not  validated  by  a  suit  in  a  for- 
eign state  upon  the  instrument  by  which  it  is  evidenced.^* 

The  validity  of  contracts  between  corporations  and  their  oflBcers  and  directors 
is  treated  elsewhere.^'  The  validity  of  usurious^'  and  gambling  contracts,^"  and 
contracts  made  on  Sunday,^"  depends  upon  the  wording  of  the  statutes  of  the 
various  states,  and  questions  concerning  them  are  treated  in  separate  articles. 

(§3)  B.  Subject-matter  or  consideration.^'^ — If  a  statute  directly  prohibits 
the  making  of  a  certain  class  of  contracts,  or  either  enjoins  or  prohibits  the  doing 
of  a  certain  class  of  acts,  an  agreement  entered  into  in  violation  thereof,  or  which 
involves  a  violation  thereof,  is  void.^^    There  is  a  conflict  of  authority  as  to  whether 


ties.  Ryan  v.  Hamilton,  205  lU.  191,  68  N.  E. 
781.  Pact  that  covenant  not  to  engage  in 
particular  business  is  of  little  protective 
value,  immaterial.  Fleckenstein  Bros.  v. 
Fleckenstein  [N.  J.  Eq.]   57  A.  1025. 

7.  Brie  Porge  Co.  v.  Pennsylvania  Iron 
Works  Co.,  22  Pa.  Super.  Ct.  550;  Riddle  v. 
Riddle  [Ky.]  80  S.  W.  1129.  Question  as  to 
whether  release  of  dower  interest  by  wife 
such  an  inadequate  consideration  for  note  of 
husband  as  to  suggest  fraud  is  for  jury. 
Southern  Loan  &  Trust  Co.  v.  Benbow,  135' 
N.  C.  303,  47  S.  E.  435. 

8.  See  1  Curr.  L.  637.  Por  necessity  of 
expressing  consideration  under  statute  of 
frauds,  see  title  Frauds,  Statute  of,  §  9,  2 
Curr.  L.  112. 

».    See  1  Curr.  L.   637. 

10.  Purber  v.  Fogler,  97  Me.  586,  55  A.  514. 
Reservation  of  right  to  take  consideration 
in  case  note  not  paid  may  be  construed  as 
reservation  of  security  in  consideration. 
Where  the  property  forming  consideration  is 
lost,  maker  cannot  deem  note  void  for  failure 
of  'consideration.  Vapereau  v.  Holcombe, 
122  Iowa,  406,  98  N.  W.  279.  Failure  to 
repair  harvester  as  agreed  held  to  operate 
as   failure   of   consideration   for   money   paid 

'  on  note.  Warder,  Bushnell  &  Glessner  Co. 
V.  Myers  [Neb.]  96  N.  W.  992.  Where  a  note 
indorsed  by  a  responsible  person  and  secured 
by  chattel  mortgage  is  given  in  consideration 
of  other  notes,  consideration  of  the  latter 
does  not  wholly  fail,  though  the  maker  of  the 
first  note  and  mortgage  becomes  bankrupt. 
Central  Sav.  Bank  v.  O'Connor  [Mich.]  94  N. 
W.  11.  Depreciation  of  stock  forming  con- 
sideration for  note  is  not  a  failure  of  con- 
sideration. Furber  v.  Pogler,  97  Me.  585  55 
A.  514. 

11.  See  Vendors  and  Purchasers,  §  10,  2 
Curr.  L.  1994. 

IS.  See  Fraudulent  Conveyances,  §  IB,  2 
Curr.  L.  117. 

13.  See  1  Curr.  X,.  638. 

14.  Buying  and  polling  options.  Corn 
Exch.  Nat.  Bank  v.  Jansen  [Neb.]  97  N.  W. 
814.    Pact  that  it  was  to  be  used  as  collateral 

3  Curr    Ijaw — 52. 


does  not  make  note  given  for  gambling  debt 
valid.  Consideration  and  not  purposfe  for 
which  it  is  to  be  used  is  test.     Id. 

15.  A  contract  whereby  each  party  agreed 
to  pay  the  other  a  commission  on  the  num- 
ber of  cattle  he  carried  to  Cuba  held  not  so 
absurd  or  unreasonable  as  to  be  Incapable  of 
enforcement.  Ceballos  v.  Munson  S.  S.  Line, 
87  N.  Y.  S.  811. 

16.  Note  given  for  gambling  debt.  Corn 
Exch.  Nat.  Bank  v.  Jansen  [Neb.]  97  N.  W. 
814. 

17.  See  Corporations,  §  15S,  1  Curr.  L.  778. 

18.  See  Usury,  2  Curr.  L.  1966. 

19.  See  Gambling  Contracts,  2  Curr.  L.  129; 
Lotteries,   2   Curr.  L.   764. 

30.    See  Sunday,  §  2,  2  Curr.  L.  1772. 

ai.     See   1   Curr.  L.    639. 

22.  Hammon,  Cont.,  §  209;  Ober  v.  Ste- 
phens [W.  Va.]  46  S.  E.  195.  Contracts  in 
contravention  of  a  statute  are  utterly  void 
and  are  incapable  of  becoming  the  foundation 
of  any  right.  Agreement  to  act  for  another 
in  taking  land  under  pre-emption  act.  Gross 
V.  Haferaan  [Minn.]  97  N.  W.  430. 

Contracts  held  void:  Contracts  with  the 
United  States  entered  into  by  member  of 
congress  [U.  S.  Rev.  St.  §  3739  (U.  S.  Comp. 
St.  1901,  p.  2508)].  United  States  v.  Dietrich, 
126  F.  671.  An  agreement  to  purchase  coun- 
terfeit money.  Chapman  v.  Haley,  25  Ky. 
L.  R.  2182,  80  S.  W.  190.  To  erect  building  of 
combustible  material  "within  fire  limits  con- 
trary to  city  ordinance.  Chimene  v.  Pen- 
nington [Tex.  Civ.  App.]  79  S.  W.  63,  An 
agreement  containing  an  assignment  to  an 
attorney  of  an  Interest  in  a  claim  against  the 
government  in  contravention  of  Rev.  St.  U.  S. 
§  3477.  Owens  v.  Wilkinson,  20  App.  D.  C.  51. 
An  agreement  allowing  the  purchaser  of  a 
saloon  to  run  it  under  the  seller's  license 
until  It  expires.  Padget  v.  O'Connor  [Neb.] 
98  N.  W.  870.  Contracts  in  violation  of  stat- 
utes governing  sale  of  intoxicants.  Mitchell 
v.  Branham  [Mo.  App.]  79  S.  W.  739.  Under 
Mont.  Civ.  Code,  §  2240,  making  that  un- 
lawful which  is  contrary  to  the  policy  of 
express  law,  a  contract  providing  that  parties 
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the  mere  imposition  of  a  penalty  on  any  specific  act  or  omission  renders  a  con- 
tract to  do  or  omit  to  do  such  act  void;"'  but  it  may  be  said  generally  that  the 
test  in  such  cases  is  the  intent  of  the  legislature.  °* 

A  contract  in  contravention  of  a  void  statute  is  valid.'" 

Definiteness  and  certainty  of  termsJ^'^ — ^The  contract  must  be  definite  and  cer- 
tain in  its  terms,"  but  it  will  not  be  held  void  for  uncejtainty  if  its  terms  are  suffi- 
ciently definite  to  enable  it  to  be  ascertained,  with  a  reasonable  degree  of  certainty, 
what  agreement  the  parties  intended  to  make,"*  nor  where  it  meiely  fails  to  fix  a 
time  for  performance,  since  the  law  will  presume  that  it  is  to  be  performed  within 
a  reasonable  time."'    Uncertainties  may  be  cured  by  performance.^" 

(§3)  C.  Mutuality. ^'^ — In  general,  contracts  must  be  mutual,  that  is  they 
must  be  binding  on  both  parties  thereto,  or  they  will  bind  neither;^"  but  this  rule 


shall  be  directors  of  a  corporation  for  an 
indefinite  period,  statute  provides  that  di- 
rectors shall  be  elected  annually  [Mont.  Civ. 
Code,  §  431].  Glass  v.  Basin  &  Bay  State 
Mln.  Co.  [Mont.]  77  P.  302. 

Contracts  held  valid:  Where  a  provision  in 
a  contract  between  a  warehouse  company 
and  a  railway  company,  whereby  th.  former 
was  to  lay  pipes  to  supply  the  latter  with 
water,  was  abandoned  upon  discovery  that 
the  warehouse  company  had  no  authority  to 
lay  mains  across  the  street,  and  the  rail- 
way company  agreed  to  lay  them  Instead, 
held  not  such  a  collusion  to  evade  the  police 
power  of  the  city  as  to  render  the  agree- 
ment illegal.  City  of  Canton  v.  Canton  Cot- 
ton Warehouse  Co.  [Miss.]  36  So.  266.  An 
agreement  allowing  a  traction  company  to 
cross  a  railroad  is  not  void  under  the  New 
Jersey  statute  (P.  L.  1895,  p.  462,  Gen.  St.  p. 
2717),  because  made  without  application  to 
the  chancellor  to  define  the  mode  of  cross- 
ing. Raritan  River  R.  Co.  v.  Middlesex  & 
S.  Traction  Co.  [N.  J.  Err.  &  App.]  58  A.  332. 

23.  In  Kansas,  it  is  held  that  such  con- 
tracts are  void,  and  no  recovery  can  be  had 
thereon,  though  the  statute  does  not  ex- 
pressly so  declare.  Note  given  for  a  patent 
right  not  containing  statement  to  that  ef- 
fect [Kan.  Gen.  St.  1901,  §  4357].  Pinney  v. 
First  Nat.  Bank  [Kan.]   75  P.  119. 

In  West  Vlrgrlnla,  it  is  held  that  such  pen- 
alty excludes  all  others,  and  that  contracts 
made  in  contravention  thereof  are  not  void, 
unless  it  clearly  appears  that  the  legisla- 
ture intended  otherwise.  Contract  of  real  es- 
tate agent,  who  has  not  obtained  license  as 
broker  under  Laws  of  West  Virginia  (Acts 
1885,  p.  18,  c.  1,  8  46),  to  sell  land  for  com- 
mission, held  valid.  Instructions  approved. 
Ober  V.  Stephens  [W.  Va.]  46  S.  E.  195. 

24.  Pinney  v.  First  Nat.  Bank  [Kan.]  75 
P.  119. 

25.  Anti-trust  statute.  Wolf  Co.  v.  Gal- 
braith  [Tex.  Civ.  App.]   80  S.  W.  648. 

26.  See  1   Curr.  L.   640. 

27.  Thing  sold,  price,  and  time  of  delivery 
held  definite  and  certain  in  contract  of  sale. 
Nelson  v.  Hirsch  &  Sons'  Iron  &  Rail  Co.,  102 
Mo.  App.   498,  77  S.  W.  590. 

Contracts  held  sulllelcntly  deflulte:  Agree- 
ment not  to  engage  in  practice  of  medicine 
in  certain  locality,  "unless  forced  to  re- 
turn by  reason  of  some  unforeseen  necessi- 
ty." Ryan  v.  Hamilton,  205  111.  191,  68  N.  E. 
781.  Uncertainty  of  description  in  informal 
contract  for  sale  of  land  held  cured  by  sub- 
sequent written  contract.  Gough  v.  Loomis. 
123  Iowa,   642,   99  N.  W.   296.     Agreement  to 


work  "for  three  months,  more  or  less,  or  until 
said  second  party's  logs  are  sawed,"  held  def- 
inite as  to  time.  Wilson  v.  Godkln  [Mich.] 
98  N.  W.  985.  Description  of  land  in  con- 
tract as  between  the  parties.  Waring  v. 
Loomis  [Wash.]   76  P.  510. 

Contracts  held  void  for  uncertaintT*;  Agree- 
ment by  physician  to  locate  elsewhere  in 
case  he  did  not  get  a  certain  appointment, 
"or  the  field  is  not  larger  than  now." 
Teague  v.  Schaub,  133  N.  C.  458,  45  S.  E.  762. 
Agreement  not  to  enforce  a  judgment  until 
a  claim  of  a  third  party  against  the  judg- 
ment creditor  was  settled,  held  too  indefinite 
as  to  time  to  be  enforceable.  Burton  v.  Kipp 
[Mont.]  76  P.  563.  Agreement  by  oJBoer  of 
corporation  to  pay  wages  to  injured  em- 
ploye, wanting  in  sufficient  precision  to  ren- 
der it  capable  of  enforcement.  Smith  v. 
Crum  Lynne  Iron  &  Steel  Co.,  208  Pa,  462,  57 
A.  953.  Contract  to  convey  right  of  way 
held  too  indefinite  in  description  of  land  to 
be  specifically  enforced.  Bauer  v.  Lumaghi 
Coal  Co.,  209  111.  316,  70  N.  B.  634. 

28.  Agreement  to  pay  a  "just  and  proper 
proportion"  of  the  cost  of  draining  a  mine 
not  void  for  uncertainty.  Fisk  Min.  &  Mill. 
Co.  v.  Reed  [Colo.]  77  P.  240.  As  an  aid  in 
determining  it,  the  facts  and  circumstances 
surrounding  the  transaction  at  the  time 
the  contract  was  made  may  be  taken  into 
consideration.  Agreement  to  pay  "just  and 
proper  proportion"  of  cost  of  draining  mine 
held  to  require  cost  to  be  equally  divided, 
and  payment  for  past  as  well  as  future 
drainage.     Id. 

39.  Guaranty  that  mortgage  should  be  ex- 
tended. Length  of  extension  not  fixed.  Lels 
V.  Sinclair,  67  Kan.  748,  74  P.  261. 

30.  Parties  to  contract  to  procure  exten- 
sion of  mortgage  held  to  have  ratified  it  by 
their  conduct  and  to  have  thereby  cured  any 
uncertainty  therein.  Leis  v.  Sinclair,  67  Kan. 
748.  74  P.  261. 

31.  See  1  Curr.  L.  641. 

32.  Where  both  parties  have  bound  them- 
selves or  intended  to  bind  themselves  by 
reciprocal  obligations.  Frank  v.  Startford- 
Handcock  [Wyo.]  77  P.  134.  As  to  effect 
of  want  of  mutuality  on  right  to  specific 
performance,  see  title  Specific  Performance. 
§  3,  2  Curr.  L.  1682;  Hoffman  v.  Colgan, 
25  Ky.  L.  R.  98,  74  S.  W.  724;  Baumhott  v. 
Okl.  City  Blec.  &  Gas  &  Power  Co.  [Okl.]  77 
P.  40.  Contract  of  guaranty.  John  Deere 
Plow  Co.  V.  McCullough,  102  Mo.  App.  458,  76 
S.  W.  716.  Contract  which  cannot  be  enforced 
by  one  party  against  the  other  cannot  be  en- 
forced   by    the    latter    against    the    former. 


3  Cur.  Law. 


CONTEACTS  §  3C. 


81» 


does  not  apply  to  contracts  unilateral  in  form,  though  bilateral  in  effect,  such  as 
bonds  and  the  like/"  nor  to  contracts  which  have  been  wholly  or  partially  exe- 
cuted,'* nor  to  optional  contracts  for  the  purchase  or  sale  of  land,  founded  upon 
a  proper  and  sufficient  consideration.^"  An  option  is  a  contract  by  which  the 
owner  of  property  agrees  with  another  person  that  he  shall  have  the  right  to  buy 
it  at  a  fixed  price,  within  a  time  certain.""  A  contract  may  be  optional  with  one 
party  and  obligatory  on  the  other."^  The  fact  that  the  time  for  performance  is 
optional  does  not  render  the  contract  without  mutuality,  since  in  such  ease  either 
party  may  perform  within  a  reasonable  time."" 


Bauer  v.  Lumaghi  Coal  Co.,  209  lU.  316,  70  N. 
E.  634;  Henry  School  Tp.  v.  Meredith  [Ind. 
App.l  70  N.  B.  393.  Provision  in  contract  for 
services  as  school  teacher  that  it  shall  hold 
good  "as  long  as  the  trustee  sees  fit"  does 
not  authorize  discharge  without  cause.  Id. 
Arrangement  whereby  defendant  was  to  sell 
plaintiff's  coffees  held  not  to  bind  defendant 
to  anything  and  hence  to  be  lacking  in  mu- 
tuality. Steinwender-Stoffregen  Coffee  Co.  v. 
Guenther  Grocery  Co.  [Ky.]  80  S.  W.  1170. 
Contract  must  be  mutual  in  its  obligations 
and  remedy.  Cook  v.  Casler,  87  App.  Div.  8, 
83  N.  Y.  S.  1045.  Where  the  agreement  is 
wholly  executory.  Sale  of  hops.  Livesley  v. 
Johnston  [Or.]  76  P.  946.  Bilateral  contracts 
are  mutual,  as  offer  to  one  to  act  as  agent 
for  sale  of  land  accepted  by  him.  Rowan  & 
Co.  v.  Hull  [W.  Va.]   47  S.  E.  92. 

Contracts  held  mutual:  An  agreement  in 
a  contract  for  picking,  curing  and  sale  of 
hops,  to  pay  a  certain  sum  per  pound,  "upon 
delivery  and  acceptance  of  said  hops,"  held 
not  to  confer  on  plaintiff  an  arbitrary  pow- 
er to  refuse  to  accept  hops  of  the  quality  de- 
scribed. Lehman  v.  Salzgeber,  124  F.  479. 
Contract  not  to  engage  in  the  practice  of 
medicine  within  a  certain  district,  made  in 
consideration  of  a  third  person's  agreement 
to  purchase  the  practice  of  another  physician 
so  as  to  allow  the  latter  to  go  into  partner- 
.ship  with  the  promisor.  Ryan  v.  Hamilton, 
205  lU.  191,  68  N.  B.  781.  Contract  to  fur- 
nish plaintiff  mineral  water  to  supply  the 
trade  at  a  certain  place,  he  to  use  his  best 
endeavors  to  push  the  sale  thereof.  Spencer 
V.  Taylor  [Kan.]  77  P.  276.  Agreement  to 
work  "for  three  months,  more  or  less,  or  un- 
til said  second  party's  logs  are  sawed."  Wil- 
son v.  Godkin  [Mich.]  98  N.  W.  985.  Agree- 
ment by  defendant  to  purchase  wire  at  cer- 
tain price,  which  plaintiffs  agreed  to  stretch 
after  posts  had  been  placed.  Mohr  Hard- 
ware Co.  v.  Dubey  [Mich.]  100  N.  W.  127. 
Contract  to  reimburse  plaintiff  for  his  ex- 
penses if  he  would  not  withdraw  an  offer  to 
purchase  certain  stumpage  and  would  meet 
defendant  at  a  certain  time.  Manary  v.  Run- 
yon,  43  Or.  495,  73  P.  1028. 

Contracts  lacking  mntualltTi  A  contract 
whereby  one  party  agrees  to  saw  all  timber 
furnished  by  the  other,  but  which  does  not 
bind  the  latter  to  furnish  ariy,  is  unilateral, 
and  cannot  be  made  the  basis  of  a  suit  for 
damages  for  failure  to  furnish  such  timber. 
Harrison  y.  Wilson  Lumber  Co.,  119  Ga.  6,  45 
S.  B.  730.  An  agreement  by  one  party  to 
convey  a  right  of  way  to  the  other  whenever 
he  demands  It,  and  tenders  the  purchase 
price.  Bauer  v.  Lumaghi  Coal  Co.,  209  111. 
316,  70  N.  B.  634.  Contract  whereby  one 
agrees  to  purchase  real  estate  at  foreclosure 
sale  and  resell  to  owner  at  same  price,  which 


is  its  full  value,  with  interest,  taking  mort- 
gage as  security.  Calvary  Baptist  Church  v. 
Dart  [S.  C]   47  S.  E.  66. 

33.  Frank  v.  Stratford-Handcock  [Wye] 
77  P.  134. 

34.  Hoffman  v.  Colgan,  25  Ky.  L.  R.  98,  74 
S.  W.  724.  Contract  to  drain  mine.  Fisk 
Min.  &  Mill.  Co.  v.  Reed  [Colo.]  77  P.  240. 
If  work  is  done  thereunder,  an  obligation 
arises  on  the  part  of  the  party  furnishing 
timber  to  pay  for  that  actually  sawed  in  ac- 
cordance with  the  terms  of  the  contract. 
Harrison  v.  Wilson  Lumber  Co.,  119  Ga.  6, 
45  S.  E.  730;  Burnell  v.  Bradbury,  67  Kan.  762^ 
74  P.  279.  Agreement  to  give  prospector 
half  interest  in  gold  he  might  develop  on 
certain  land  becomes  binding  when  he  lo- 
cates gold  at  considerable  expense.  Brown 
v.  Bowman,  119  Ga.  153,  46  S.  E.  410.  A  uni- 
lateral contract,  though  required  by  the  stat- 
ute of  frauds  to  be  in  writing,  may  be  made 
mutual  by  the  other  party's  doing  some  act 
which  would  take  the  case  out  of  the  statute 
so  far  as  he  is  concerned.  Contract  to  deliv- 
er cotton  at  future  time  held  unilateral  and 
unenforceable,  plaintiff  having  done  nothing 
prior  to  the  time  fixed  for  delivery  which 
would  bind  him  to  receive  it.  Givell  v  Ho- 
gan,  119  Ga.  167,  46  S.  E.  67. 

35.  Prank  v.  Stratford-Handcock  [Wyo.]  77 
P.  134.  Contract  for  sale  of  land,  giving 
vendee  right  to  refuse  to  take  land  in  case 
he  could  not  purchase  a  certain  other  tract. 
Watkins  v.  Toull  [Neb.]  96  N.  W.  1042. 
Agreement  in  lease  giving  lessee  option 
to  purchase  is  continuing  offer  to  sell  and 
cannot  be  revoked  within  period  specified. 
Frank  v.  Stratford-Handcock  [Wyo].  77  P. 
134.  An  optional  agreement  to  convey,  or 
to  renew  a  lease,  without  any  covenant  or 
obligation  to  purchase  or  accept,  and  with- 
out any  mutuality  of  remedy,  will  be  en- 
forced in  equity,  if  made  upon  proper  con- 
sideration. Id.  When  an  option  for  sale  of 
realty,  with  or  without  consideration,  is 
accepted  within  the  time  allowed  and '  ac- 
cording to  its  terms,  a  binding  contract  is 
created.     Id. 

36.  Evidence  insufllcient  to  show  option 
to  purchase  land.  MoLaurin  v.  Cuba  Co.,  87 
App.   Div.    568,    84    N.    T.    S.    526. 

37.  Acceptance  of  order  for  "two  to  tliree 
hundred  tons"  of  iron,  25  tons  to  be  deliv- 
ered In  November,  "and  the  balance  as  or- 
dered in  the  next  six  months,"  binds  the 
seller  to  deliver  300  tons,  if  ordered  in  the 
time  limited,  the  purchaser  having  the  right 
of  election.  Parquhar  Co.  v.  New  River 
Mineral  Co.,  87  App.  Div.  329,  84  N.  Y  S 
802. 

38.  Sale  of  realty.  Burnell  v.  Bradbury 
67  Kan.  762,  74  P.  279.  Contract  to  take 
gas   ftom   gas  company   not  lacking  in   mu- 
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The  mere  fact  that  the  contract  contains  a  condition  precedent,  which,  if  not 
consummated,  may  defeat  performance,  does  not  render  "it  void  for  want  of  mutual- 
ity.^" A  provision  in  a  contract  of  sale,  giving  the  buyer  a  right  to  reject  the 
goods  if  not  satisfactory,  does  not  make  it  void  for  want  of  mutuality.*"  An  ac- 
cepted offer  to  furnish  an  article  in  such  quantities  as  shall  be  needed,  required 
or  consumed  by  the  established  business  of  the  acceptor  during  a  specified  time  is 
valid  and  binding,  there  being  an  implied  agreement  by  the  latter  to  purchase  the 
same  from  the  person  making  the  offer.*"^  A  contract  does  not  necessarily  lack 
mutuality  because  one  party  does  not  expressly  bind  himself  to  do  anything,*^  since 
an  acceptance  binds  a  party  to  perform  any  acts  on  his  part  necessarily  implied 
either  from  those  things  which  the  other  party  is  bound  to  do,  or  from  the  situa- 
tion created  by  the  contract.*' 

(§  3)  D.  Public  policy  in  general}^ — ^A  contract,  to  be  against  public  policy, 
must  be  such  that  its  performance  would  in  some  way  have  a  tendency  to  work 
an  injury  to  the  public.*"  Contracts  are  not  in  violation  of  the  public  policy  of 
the  government  unless  prohibited  by  the  express  terms  or  the  fair  implication  of 
a  statute,  or  condemned  by  some  decision  of  the  courts  construing  the  subject- 
matter.*"  It  should  appear  that  the  agreement  itself  contemplated  the  wrongful 
acts,*'  and  the  test  is  the  intention  of  the  parties  and  not  the  method  by  which 
the  agreement  was  carried  out.*'  Hence  a  contract  is  not  necessarily  void  because 
its  performance  may  have  led  incidentally  to  a  violation  of  the  law,  if  that  was 


tuallty  because  no  time  was  fixed  for  con- 
tinuance of  the  service.  Gallagher  v.  Equi- 
table Gaslight  Co.,  141  Cal.  699,  75  P.  329. 
The  fact  that  defendant  had  no  control  over 
plaintiffs'  pumping  operations  would  not 
prevent  It  from  entering  into  a  binding 
agreement,  the  purpose  of  which  was  to 
have  such  operations  carried  on  for  its 
benefit.  The  fact  that  they  were  not  to 
continue  for  any  definite  time  Is  Immaterial. 
Contract  to  drain  mine.  Fisk  Min.  &  Mill. 
Co.  v.  Reed  [Colo.]   77  P.  240. 

39.  Provision  for  sale  of  franchises  after 
council  shall  have  amended  them  in  man- 
ner to  be  mutually  agreed  upon.  Baum- 
hoff  V.  Oklahoma  City  Eleo.  &  Gas  &  Power 
Co.   [Okl.]   77  P.  40. 

40.  Llvesley  v.  Johnston  [Or.]  76  P.  946; 
Livesley   v.   Helse    [Or.]    76   P.    952. 

41.  Klipstein   &   Co.   v.   Allen,    123   P.    992. 

42.  Contract  appointing  plaintiff  exclusive 
agent  for  defendant  to  sell  stone,  binds 
former  to  act  as  such  agent  and  to  use  due 
diligence  in  selling  stone,  and  hence  does 
not  lack  mutuality,  though  such  obligation 
Is  not  expressed.  Taylor  Co.  v.  Bannerman 
[Wis.]    97  N.  W.   918. 

43.  Taylor  Co.  v.  Bannerman  [Wis.]  97 
N.  W.  918.  It  Is  not  necessary,  in  order  to 
render  a  contract  for  gas,  between  a  con- 
sumer and  a  gas  company,  mutual,  that  the 
company  shall  agree  therein  to  furnish  gas, 
since  it  Is  bound  to  do  so  under  the  law. 
Gallagher  v.  Equitable  Gaslight  Co.,  141  Cal. 
699,  75  P.  329. 

44.  See   1   Curr.  L.    642. 

45.  Contract  procured,  by  fraud  is  not. 
Pikes  Peak  Paint  Co.  v.  Masury  &  Son 
[Colo.  App.]   74  P.  796. 

46.  Lease  by  homestead  settler  of  stand- 
ing timber  for  turpentine  purposes,  prior  to 
Issuance  of  patent,  held  valid.  Orrell  v.  Bay 
Mfg.    Co,    [Miss.]    36    So.    561. 

Contracts     held     not     contrary     to     public 


policy:  A  contract  for  the  employment  of 
a  married  man  as  salesman  for  babbit  metal 
on  condition  that  he  should  not  associate 
with  a  woman  of  bad  repute.  Gould  v.  Mag- 
nolia Metal  Co.,  207  111.  172,  69  N.  E.  896. 
Extension  of  statutory  time  for  filing  ap- 
peal bond.  Statute  directory.  Morln  v. 
Wells  [Mont.]  75  P.  688.  A  contract  where- 
by a  bank  agrees  to  sell  plaintiff's  stock  for 
him  for  a  certain  sum  within  a  certain 
time.  Gause  v.  Com.  Trust  Co.,  89  N. 
Y.  S.  723.  A  stipulation  in  a  contract 
of  sale,  giving  the  buyer  the  right  to 
cancel  his  order  at  any  time  before  ship- 
ment. Contract  for  engine.  Hypse  v.  Avery 
Mfg.  Co.  [Tex.  Civ.  App.]  74  S.  W.  812.  An 
assignment  of  future  earnings.  Statutes  ex- 
empting wages  from  execution  do  not  change 
rule.  Mallin  v.  Wenham,  209  111.  252,  70  N. 
B.  564.  Contract  whereby  corporation  agreed 
to  take  back  stock  sold  if  purchaser  is  dis- 
satisfied, not  objectionable  as  secret  con- 
tract, whereby  subscriber  to  corporate  stock 
is  enabled  to  withdraw  his  subscription. 
Porter  v.  Plymouth  Gold  Min.  Co.  [Mont.] 
74  P.  938.  Sale  of  saloon  and  agreement  not 
to  engage  in  business  In  same  town.  Mitch- 
ell V.  Branham  [Mo.  App.]  79  S.  W.  739. 
Agreement  by  creditor  of  a  firm,  to  whom  a 
claim  of  the  firm  had  been  assigned,  to  pay 
any  balance  collected  thereon  to  the  wife  of 
one  of  the  partners,  in  consideration  of  her 
releasing  her  claim  to  certain  money,  held 
not  void  as  being  a  contract  to  pay  to  her 
money  belonging  to  a  third  person,  the  as- 
signed claim  being  less  than  the  amount 
due  the  creditor.  Antonelle  v.  Kennedy  & 
Shaw  Lumber  Co.,   140  Cal.   309,   73  P.   966. 

47.  Drake  v.  Lauer,  93  App.  Dlv.  86,  86 
N.  T.  S.  986. 

48.  Not  sufficient  that  acts  were  done 
which  might  be  condemned.  Drake  v.  Lauer, 
93  App.  Dlv.  86,  86  N.  T.  S.  986.  Tendency 
of  the  transaction  and  not  its  results.  Ste- 
ger  V.  Hume  [Tex.]    79  S.  W.  19. 
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not  its  intention  or  necessary  consequence,  but  it  might  have  been  performed  legally 
in  a  manner  consistent  with  its  terms.** 

Agreements  in  fraud  of  creditors  are  void.'"'  So  also  are  contracts  made  by 
the  agent  of  one  party  to  serve  another  with  whom  the  first  is  dealing,  where  the 
interests  of  the  two  are  adverse."^  But  a  promise  by  individuals  or  corporations 
to  pay  a  portion  of  the  expense  of  necessary  public  improvements  is  valid. ^^ 

A  public  service  corporation  cannot  contract  away  its  duties  to  the  public."' 

It  devolves  upon  the  party  claiming  that  a  contract  is  contrary  to  public  policy 
to  prove  it  by  competent  evidence."*  If  a  contract,  otherwise  valid,  may  be  ren- 
dered illegal  as  agaiast  public  policy  by  reason  of  the  intention  of  the  parties  to 
so  use  it  as  to  coinmit  civil  injuries  to  third  persons,  such  illegality  cannot  be  de- 
clared as  a  matter  of  law  where  the  evidence  of  such  ihtontion  is  conflicting."" 

(§3)     E.  Limitations  of  liability. '^^ — Common  carriers  and  other  public  serv- 


49.  Fact  that  seller  of  a  saloon  agreed  to 
transfer  his  license  to  purchaser,  though 
statute  declares  such  licenses  not  to  be  as- 
signable or  transferable,  does  not  render  con- 
tract void,  there  being  nothing  to  prevent 
the  purchaser  from  obtaining  a  new  license. 
Mitchell  V.  Branham  [Mo.  App.]  79  S.  "W.  739. 

50.  Procuring  by  insolvent  corporation  of 
third  party  to  guaranty  debt  at  bank  on  in- 
dorsement of  note,  thereby  inducing  bank  to 
canbel  indorsement  and  sign  compromise 
agreement,  though  composition  failed.  Glens 
Falls  Nat.  Bank  v.  Van  Nostrand,  85  N.  T. 
S.  50.  In  case  of  a  Joint  or  general  com- 
position with  creditors  by  an  insolvent,  an 
underhand  agreement  "whereby  the  debtor  Is 
to  pay  one  creditor  a  larger  amount  than 
the  others  Is  fraudulent  and  void  as  sub- 
serving good  morals  and  public  policy.  Evi- 
dence sufficient  to  sustain  findings.  Wheeler 
v.-  Pettyjohn  [Okl.]  76  P.  117.  See  titles 
Compositions  with  Creditors,  1  Curr.  L.  558; 
Fraudulent  Conveyances,  2  Curr.  L..  116;  As- 
signments for  Benefit  of  Creditors,  §  6,  1 
Curr.  L,.    228. 

51.  Contract  giving  engineer  in  charge  of 
construction  of  plant  a  share  in  the  profits 
of  the  contractor,  unless  it  is  known  to,  or 
ratified  by,  employer.  Instructions  consid- 
ered. Smythe's  Estate  v.  Evans,  209  111.  376, 
70  N.  E.  906.  Cannot  act  as  agent  of  both 
buyer  and  seller.  McCIure  v.  Ullman,  102 
Mo.  App.  697,  77  S.  "W.  325.  A  contract  be- 
tween the  agents  of  a  vendor,  employed  to 
sell  land  at  a  fixed  price,  and  those  acting 
for  the  vendee  whereby  they  agree  to  divide 
between  them  the  difterence  between  the 
price  paid  by  the  vendee,  and  that  received 
by  the  vendor,  when  unknown  to  the  vendee. 
Howard  v.  Murphy  [N.  J.  Law]  56  A.  143. 
See  title  Agency,  §  4,  1  Curr.  L.  61.  A  con- 
tract to  pay  an  attorney  of  an  adverse  party 
to  do  or  to  refrain  from  doing  something 
that  will  affect  the  interest  of  his  client  is 
void.     Steger  v.  Hume   [Tex.]   79  S.  W.  19. 

52.  Agreement  by  realty  company  with 
town  to  pay  portion  of  expense  of  building 
bridge  sufficiently  strong  to  support  street 
cars.  Improvement  necessary  to  town  and 
beneficial  to  company.  Board  of  Trustees  of 
Charlotte  Tp.  v.  Piedmont  Realty  Co.,  134 
N.  C.  41,  46  S.  E.  723.  See,  also.  Id.  [N.  C] 
45  S.  E.  959.  An  agreement  of  a  street  railroad 
company  to  grade  and  macadamize  a  street 
in  consideration  of  the  consent  of  the  own- 
ers of  abutting  property  to  the  building  of 
a  car  line  thereon  is  not  contrary  to  public 


policy.  Not  purchase  of  frontage  consent, 
Inuring  to  the  exclusive  benefit  of  such 
owner.     Farson  v.  Fogg,   105  111.  App.  572. 

63.  Contracts  beld  void:  A  covenant  not 
to  erect  a  railroad  station  within  a  certain 
distance  of  one  therein  stipulated  for  will 
not  be  specifically  enforced,  especially  when 
such  station  is  ordered  by  state  railroad 
commis3ion.  Beasley  v.  Texas  &  P.  R.  Co., 
191  U.  S.  492,  24  S.  Ct.  164.  Contracts  of  a 
railroad  company  not  to  locate  sidetracks 
for  stone  quarries  near  its  line.  Chicago, 
etc.,  R.  Co.  V.  Southern  I.  R.  Co.  [Ind.  App.] 
70  N.  E.  843.  Contract  by  railroad  company 
to  abandon  or  delegate  to  another  the  per- 
formance of  its  public  duties  under  its  char- 
ter. Lease  of  one  road  to  another.  Cox  v, 
Terre  Haute,  etc.,  R.  Co.,  123  F.  43».  Sal( 
of  franchises  by  telephone  company  to  an- 
other telephone  company  without  leglslativt 
authority.  Cumberland  Tel.  &  T.  Co.  v. 
Evansville,  127  F.  187.  Lease  by  electric 
light  company  of  all  Its  property  to  com- 
petitor for  10  years,  and  obligating  Itself 
not  to  engage  in  the  business  for  that  period. 
Keene  Syndicate  v.  Wichita  Gas,  Elec.  L.  & 
P.   Co.    [Kan.]    76   P.    834. 

Contracts  held  valid:  A  contract  whereby 
a  company  agrees  to  ship  a  certain  per  cent 
of  its  output  over  a  particular  railroad, 
which  agrees  to  carry  it  at  as  low  a  rate 
as  may  be  offered  by  any  other  road.  Texas 
&  P.  R.  Co.  V.  Texas  Short  Line  R.  Co.  [Tex. 
Civ.  App.]  80  S.  W.  567.  A  condition  in  a 
deed  to  a  railroad  company  that  if  it  failed 
to  maintain  a  depot  on  the  land  it  should 
revert  to  the  grantors,  there  being  no  re- 
striction against  maintaining  them  at  other 
points.  Griswold  v.  Minneapolis,  etc.,  R.  Co., 
12  N.  D.  435,  97  N.  W.  538.  An  agreement 
by  a  railroad  company  that  it  will  not  re- 
duce its  rates  during  a  certain  period,  unless 
required  by  law  to  do  so.  Statutes  give 
power  to  companies  to  fix  rates  not  exceed- 
ing certain  limits,  subject  to  right  of  legis- 
lature to  modify  law  [Gen.  St.  N.  J.  p.  2643]. 
Raritan  River  R.  Co.  v.  Middlesex  &  S.  Trac- 
tion Co.  [N.  J.  Err.  &  App.]  58  A.  332.  See 
titles  Railroads,  2  Curr.  L.  1382;  Telegraphs 
and  Telephones,  §  1,  2  Curr.  L.  1843. 

54.  Evidence  insufficient  to  show  contract 
for  exchange  of  land  contrary  to  public  pol- 
icy as  violating  rules  of  U.  S.  land  depart- 
ment.    Stickney  v.  Hughes  Wyo.]   75  P.  945. 

65.  XJ.  S.  Consolidated  Seeded  Raisin  Co. 
v.  Griffin  &  Skelley  Co.   [C.  C.  A.]  126  F    364 

66.  See  1  Curr.  L.   643. 
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ice  corporations  cannot,  by  contract,  relieve  themselves  from  liability  for  their  own 
negligence,"'  but  they  may,  for  a  valuable  consideration,  limit  their  common-law 
liability.^' 

(§3)  F.  Relating  to  marriage  or  divorce.^' — Marriage  brokerage  contracts 
are  void,^"  and  a  contract  to  hasten  an  intended  marriage  is  as  obnoxious  to  the 
rule  as  one  to  bring  about  a  marriage  between  strangers.'^ 

Contracts  tending  to  prevent  a  reconciliation  between  a  husband  and  wife,'^ 
or  to  procure  their  separation,  are  void  as  against  public  policy."'  But  a  contract 
for  the  resumption  of  the  marriage  relation,  providing  that  if  the  husband  fails  to 
support  his  wife  she  shall  immediately  become  vested  with  her  dower  interest  in  his 
property,  is  valid."* 

(§  3)  G.  Contracts  tending  to  promote  immorality. — A  contract  to  enable 
one  to  conduct  a  house  of  ill  fame,"^  or  a  contract  made  in  consideration  of  future 
illicit  intercourse,  or  in  contemplation  of  a  state  of  concubinage,  or  of  which  an 
illicit  relation  is  understood  by  the  parties  to  form  a  part,  is  void  as  against  public 
policy."" 

(§3)  R.  Litigious  agreements.'^'' — Agreements  which  tend  to  promote  liti- 
gation are  contrary  to  public  policy."'  An  agi-eement  by  a  stranger  to  furnish  tes- 
timony for  a  compensation  depending  upon  the  success  of  his  efforts  is  void."" 

(§3)  /.  Compounding  offenses.'"' — An  agreement  made  in  consideration  of 
the  compounding  of  a  felony  is  void.^^ 

(§  3)  J.  Interfering  witJi  puhlic  service.''^ — Agreements  which  tend  to  pro- 
mote dereliction  of  public  duty,''  or  the  object  of  which  is  to  defeat  a  regular  pro- 


57.  Duty  of  carrier  to  furnish  safe  cars. 
Lake  Erie  &  W.  K.  Co.  v.  Holland  [Ind.]  69 
N.  E.  138. 

5S.  For  a  fuH  discussion  of  this  subject, 
see  Carriers.  §§  12,  19,  26J,  1  Curr.  L.  421. 
Must  be  supported  by  a  valuable  considera- 
tion, other  than  the  mere  acceptance  of  the 
property  for  carriage  by  carrier.  Lake  Brie 
&  W.  H.  Co.  V.  Holland  [Ind.]  69  N.  E.  138. 
A  reduction  in  the  usual  rate  Is  sufficient. 
Reduction  must  be  actual,  and  mere  recital 
that  it  has  been  made  is  not  sufficient.  Id. 
A  contract  whereby  a  railroad  company  is 
released  from  liability  for  damages  by  fire 
to  buildings  on  land  leased  by  it,  though 
caused  by  its  negligence,  is  not  contrary  to 
public  policy.  Ordelhelde  v.  Wabash  R.  Co., 
175  Mo.  337,  75  S.  W.  149.  Provision  that 
electric  light  company  shall  not  be  liable 
in  any  event  for  damage  to  person  or  prop- 
erty arising,  accruing,  or  resulting  from  use 
of  light  does  not  relieve  It  from  liability 
for  shook  to  user.  Denver  Consol.  Bleo.  Co. 
V.  Lawrence,  31  Colo.  301,  73  P.  39. 

59.  See  1  Curr.  L.  644. 

60.  Jangraw  V.  Perkins  [Vt.]  56  A.  532. 

61.  Condition  in  mortgage  that  it  should 
be  void  if  R.  should  marry  plaintiff's  daugh- 
ter immediately  and  be  her  faithful  husband 
for  six  years.  Jangraw  v.  Perkins  [Vt.]  66 
A.  532. 

62.  To  pay  attorney  a  percentage  of  ali- 
mony recovered  in  a  divorce  suit.  McCurdy 
V.  Dillon  [Mich.]   98  N.  W.  746. 

03.  Edic  V.  Horn,  42  Misc.  26,  85  N.  T.  S. 
535. 

64.  Sommer  v.  Sommer,  87  App.  Div.  434, 
84  N.   T.   S.   444. 

65.  Money  paid  thereunder  cannot  be  re- 
covered though  contract  valid  on  Its  face. 
McDonald  v.  Born  [Mich.]  97  N.  W.  693.  Evi- 
dence insufficient  to  show  that  the  assignee 


of  a  contract  of  sale  of  pianos  knew  that 
they  were  sold  to  assist  the  vendee  in  fur- 
nishing a  house  of  prostitution.  Ramsey  v. 
Smith,  138  Ala.  333,  35  So.  325.  Lease  of 
building  to  be  used  for  house  of  ill  fame 
wholly  void.  Berni  v.  Boyer,  90  Minn.  469, 
97  N.  W.  121. 

66.  Illicit  relations  held  not  to  form  part 
of  consideration  for  agreement  of  father  to 
provide  for  illegitimate  child.  Doty's  Adm'rs 
V.  Doty's  Guardian  [Ky.]  80  S.  W.  803.  Deed 
made  in  consideration  of  future  illicit  Inter- 
course is  void.  Watkins  v.  Nugen,  118  Ga. 
372,  45  S.  E.  262.  Deed  cannot  operate  to 
vest  title.     Id.,  118  Ga.  375,   45  S.  E.   260. 

67.  See  1  Curr.  L.  645. 

68.  O'Driscoll  v.  Doyle,  31  Colo.  193, 
73  P.  27.  Assignment  of  an  Interest  In  a 
cause  of  action  and  agreement  to  pay  a  cer- 
tain sum  therefor,  a  part  of  which  was  to 
be  paid  for  expenses  incurred,  and  that  each 
party  should  thereafter  pay  his  share  of  the 
expenses,  and  that  the  suit  should  not  be 
compromised  so  as  to  net  the  purchaser  less 
than  a  certain  sum,  held  valid.  Id.  Agree- 
ment between  husband  and  wife,  whereby 
the  latter  assists  the  former  financially  In 
prosecuting  a  suit  to  judgment,  is  not  cham- 
pertous.     Ex  parte  Hiers  [S.  C]  45  S.  E.  146. 

69.  Physician  to  receive  10%  of  amount  re- 
covered for  his  testimony.  Laffln  v.  BUling- 
ton,  86  N.  T.  S.  267. 

70.  See    1   Curr.   L.    646. 

71.  Note  transferred  to  maker  for  cancel- 
lation. Bishop  v.  Matney,  25  Ky.  L.  R.  1777, 
78   S.  "W.   856. 

72.  See  1  Curr,  L.  646,  and  special  article 
post,  p.  861. 

78.  Agreement  by  firm  of  building  con- 
tractors, whose  chief  contracts  were  for  pub- 
lic works  in  city,  to  pay  expenses  of  a 
member  of  firm  Incurred  In  campaign  for  of- 
fice  of   president   of   city   council.      Ward  v. 
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ceeding  in  a  court  of  justice,'*  or  which  tend  to  do  away  with  competition  at  public 
sales,'^  or  in  the  securing  of  public  contracts,  are  void  as  against  public  policy." 
So  also  are  agreements  to  influence  public  officers,'''  or  officers  of  court,  with  refer- 
ence to  their  official  duties,'*  or  which  tend  to  induce  them  to  resign  their  posi- 
tions." But  agreements  to  pay  officers  for  lawful  services  in  an  independent  em- 
ployment forming  no  part  of  their  official  duties  are  valid.*"  An  agreement  by  a 
public  officer  to  continue  one  as  his  deputy  during  his  whole  term  is  contrary  to 
public  policy.*^ 

Agreements  for  professional  services  in  the  procurement  of  congressional  legis- 
lation, which  involve  personal  solicitation  of  members  of  congress,  are  Toid  as 
against  public  policy,  whether  improper  means  are  used  in  such  solicitations  or 
not.*''  But  the  mere  fact  that  the  validity  of  a  contract  is  made  to  depend  upon 
legislative  action  does  not  render  it  void,*'  nor  does  the  fact  that  one  employing  an 
attorney  believes  that  he  will  use  improper  influence  to  accomplish  the  object  of 
the  contract,  unless  such  attorney  agreed  and  intended  to  use  such  improper  in- 
fluence.** 

(§3)  K.  Restraint  of  trade.^^ — Contracts  in  general  restraint  of  trade  are 
illegal.**     Contracts  in  partial  restraint  of  trade  are  generally  held  to  be  valid*' 


Hartley,  17S  Mo.  135,  77  S.  "W.  S02.  A  pro- 
vision of  a  police  benevolent  society  en- 
titling its  members  to  receive  a  pecuniary 
benefit  on  dismissal  from  the  force,  particu- 
larly under  Greater  New  York  Charter  (Laws 
1901,  pp.  127,  129,  c.  466)  §§  300,  302,  forbid- 
ding removals  except  for  cause,  etc.  Mc- 
Cormlck  v.  McCar'ton,  88  N.  Y.  S.  722. 

74.  To  pay  prosecutrix  certain  sum  on  dis- 
missal of  criminal  charge  of  seduction. 
Johnson  v.  Douglas,  32  Wash.  293,   73  P.  374. 

75.  Agreement  to  refrain  from  bidding  at 
bankrupt  sale  after  some  bids  had  been 
made  and  sale  was  still  open.  Fisher  v. 
Hampton  Transp.  Co.  [Mich.]  98  N.  W.  1012. 
A  bond  executed  by  an  administratrix,  con- 
ditioned that  she  will  reimburse  a  proposed 
purchaser  at  a  foreclosure  sale  of  lots  be- 
longing to  the  estate  for  any  amount  which 
he  may  be  compelled  to  bid  over  a  certain 
sum.  Beatrice  Creamery  Co.  v.  Fitzgerald 
[Neb.]   97  N.  W.  301. 

7a.  Agreement  of  only  two  newspaper 
publishers  in  county  to  bid  maximum  rate 
for  county  printing  and  divide  proceeds. 
Immaterial  that  county  financial  statement 
was  to  be  published  in  both  without  extra 
charge.  Pendleton  v.  Asbury  [Mo.  App.]  78 
S.  W.  651. 

77.  Contract  under  which  plaintiff  gave 
defendant  benefit  of  his  experience,  procured 
opinion  of  counsel,  and  assisted  defendant  in 
presenting  facts  to  state  auditor's  agent,  so 
that  the  latter  admitted  that  a  claim  for 
taxes  being  prosecuted  by  the  state  against 
defendant  was  invalid,  held  not  contrary  to 
public  policy,  there  being  no  evidence  of  Im- 
propriety on  plaintiff's  part.  Lebus  v.  Dun- 
lap  [Ky.]  80  S.  "W.  803.  Contract  for  services 
in  securing  canal  construction  contracts  from 
state  officers,  through  favoritism  arising 
from  political  and  social  relations.  Drake  v. 
Lauer,  93  App.  Div.  86,  86  N.  Y.  S.  986. 

78.  Contract  by  assignee  of  Interest  of 
heirs  in  estate  of  decedent  to  pay  attorneys, 
appointed  to  represent  unknown  heirs  in 
suit  to  establish  heirship  and  for  partition, 
a  certain  sum  to  refrain  from  appealing 
from  judgment  allowing  them  fees  for  their 


services,  held  void  on  ground  that  It  has- 
tened final  judgment,  and  extinguished  right 
of  appeal  in  their  clients.  Steger  v.  Hume 
[Tex.]  79  S.  W.  19.  Agreement  to  pay  re- 
ceiver for  allowing  receivership  to  remain 
open,  and  for  use  of  his  name  In  collect- 
ing assets.  National  Bxch.  Bank  v.  Wood- 
side  [Mo.  App.]  80  S.  W.  715. 

79.  Notes  given  in  consideration  of  the 
resignation  of  an  executor  are  not  enforce- 
able.    Currier  v.  Clark  [Colo.  App.]  75  P.  927. 

80.  Hecelver.  National  Bxch.  Bank  v. 
Woodside  [Mo.  App.]  SO  S.  W.  715.  An  agree- 
ment to  pay  a  reward  for  aid  in  securing  a 
conviction  of  a  criminal,  made  to  one  w^ho 
was  a  member  of  the  sheriff's  posse,  but 
after  the  termination  of  his  ofllcial  duties. 
Cornwell  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
80  S.  W.   744. 

SI.  Even  though  the  statute  providing  for 
the  appointment  of  deputies  Is  silent  as  to 
their  term  of  office.  Absolute  power  of  re- 
moval an  Incident  to  the  power  of  appoint- 
ment, to  be  exercised  without  legal  liabil- 
ity for  results.  Motive  for  removal  cannot 
be  Inquired  Into.  Horstman  v.  Adamson,  101 
Mo.  App.  119,  74  S.  W.  398. 

82.  Employment  of  attorney  to  procure 
longevity  pay  for  surgeon  In  navy.  Owens 
V.  Wilkinson,  20  App.  D.  C.  51. 

83.  Contract  for  sale  of  stock  In  gas  com- 
pany on  condition  that  Its  franchise  should 
be  amended  in  a  manner  to  be  agreed  upon. 
BaumhofC  v.  Oklahoma  City  Elec.  &  Gas  & 
Power  Co.  [Okl.]  77  P.  40. 

84.  To  secure  patent  for  government  land. 
Mulligan  v.  Smith  [Colo.]  76  P.  1063.  A  con- 
tract employing  an  attorney  to  collect  a 
claim  against  the  government,  valid  in  Its 
Inception,  is  not  rendered  invalid  because 
such  attorney  procures  personal  solicitations 
to  be  made  to  members  of  congress  to  pro- 
cure its  allowance.  Evidence  held  not  to 
show  that  Improper  negotiations  were  In 
fact  conducted.  Knut  v.  Nutt  [Miss.]  35  So. 
686. 

85.  See  1  Curr.  L.  648. 

86.  Ryan  v.  Hamilton,  205  111.  191,  68  N 
E.  781. 
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where  the  restraint  is  such  as  to  afford  only  a  fair  and  reasonable  protection  to  the 
Lnterests  of  the  party  in  favor  of  whom  it  is  given,  and  is  not  so  large  as  to  interfere 
with  the  interests  of  the  general  public.*^  Thus  contracts  whereby  a  party  binds 
himself  not  to  carry  on  a  particular  business  within  a  limited  territory  and  for  a 
limited  time  are  generally  held  to  be  valid,  especially  if  they  accompany  and  are  a 
part  of  the  consideration  for  a  sale.^*  The  question  of  reasonableness  is  one  of 
law,°°  to  be  determined  from  the  facts  of  each  particular  case."^ 

Patented  inventions  and  secrets  of  art  or  trade  not  patentable  are  not  within 
the  purview  of  the  rule  prohibiting  contracts  in  restraint  of  trade.'^  Hence  an 
agreement  by  one  having  an  exclusive  license  to  manufacture  and  sell  a  patented 
article  within  certain  territory  not  to  use  or  sell  a  similar  article  within  the  same 
territory,'^  or  to  otherwise  keep  up  the  monopoly  given  by  the  patent  laws,  is 
valid."*  An  agreement  by  an  employe,  ia  consideration  of  his  employment,  that 
his  employer  shall  have  the  benefit  of  all  inventions  made  by  him  while  so  em- 
ployed and  that  he  will  keep  the  same  forever  secret  if  required,  is  not  against  public 
policy.'" 

An  agreement  tending  to  restrict  competition  in  the  letting  of  a  private  contract 
is  not  contrary  to  public  policy,""  unless  it  amounts  to  a  fraud  on  the  party  inviting 
bids." 

On  the  question  as  to  whether  a  contract  is  in  restraint  of  trade  and  tends  to 
create  a  monopoly,  it  is  proper  to  show  the  circumstances  attending  its  making,  the 


87.  Eobinson  v.  Suburban  Brick  Co.  [C.  C. 
A.]  127  F.  804.  If  some  legal  consideration, 
its  adequacy  is  Immaterial.  Ryan  v.  Hamil- 
ton, 205  111.  191,  68  N.  E.  781. 

88.  Swlgert  v.  Tilden,  121  Iowa,  650,  97 
N.  W.  82.  Agreement  by  coal  companies, 
giving  to  another  company,  organized  by 
them,  exclusive  right  to  sell  their  entire 
outfit  at  uniform  prices,  held  void.  Slaugh- 
ter V.  Thacker  Coal  &  Coke  Co.  [W.  Va.]  47 
S.  B.  247. 

Test  Is  reaaonaWenessi  Gwynn  v.  Citizens' 
Telephone  Co.  [S.  C]  48  S.  E.  460.  As  applied 
to  the  particular  circumstances  of  each  case. 
Agreement  not  to  manufacture  or  sell  em- 
bossing machines,  embodying  the  special  fea- 
tures of  those  which  defendants  were  to 
manufacture  and  sell  under  the  contract  for 
twenty  years,  held  valid,  considering  the  na- 
ture of  the  business,  the  limited  number  of 
customers,  etc.  Bancroft  v.  Union  Emboss- 
ing Co.  [N.  H.]  57  A.  97.  Not  to  compete 
with  plaintiff  for  ten  years  in  "the  territory 
or  Immediate  vicinity  of  the  territory  dealt 
in  by  the  company  or  operated  in  by  our- 
selves, or  the  agents  or  employes  of  the 
company,"  held  reasonable.  Booth  &  Co.  v. 
Davis,  127  F.  875.  Restraint  imposed  must 
not  be  larger  than  is  necessary  to  protect 
party  for  whose  benefit  contract  is  made. 
Id. 

Contracts  Injurtoasly  aflfectliig  public  In- 
terests: Contract  by  telephone  company  to 
put  in  telephone  on  condition  that  customer 
will  not  use  another  system.  Gwynn  v.  Citi- 
zens' Telephone  Co.  [S.  C]   48  S.  B.  460. 

89.  Not  to  engage  in  competing  business 
within  radius  of  50  miles  of  place  of  busi- 
ness of  corporation,  to  which  owners  of  brick 
making  sold  out,  for  period  of  ten  years. 
Robinson  v.  Suburban  Brick  Co.  [C.  C.  A.] 
127  F.  804.  Not  to  engage  in  saloon  busi- 
ness in  certain  town.  Mitchell  v.  Branham 
[Mo.  App.J  79  S.  W.  739.  Agreement  of  phy- 
sician  not  to  practice   medicine  within   cer- 


tain reasonable  territorial  limits.  Ryan  v. 
Hamilton,  205  111.  191,  68  N.  E.  781.  A  con- 
tract prohibiting  a  person'  and  his  assigns 
from  selling  liquor  upon  a  certain  lot  Is 
not  against  public  policy,  as  tending  to  cre- 
ate a  monopoly  or  as  an  unreasonable  re- 
straint of  trade.  Sullivan  v.  Kohlenberg,  31 
Iowa,  215,  67  N.  B.  541. 

90.  Bancroft  v.  Union  Embossing  Co.  [N. 
H.]   57  A.  97. 

91.  Agreement  not  to  manufacture  shirts 
within  100  miles  of  certain  city  or  sell  them 
in  two  states  for  10  years  held  valid.  Swi- 
gert  V.  Tilden,  121  Iowa,  650,  97  N.  W.  82. 

92.  Standard  Fireprooflng  Co.  v.  St.  Louis 
Expanded  Metal  Fireprooflng  Co.,  177  Mo.  559, 
76   S.  W.  1008. 

93.  Construction  of  fire  proof  floors  and 
ceilings  in  eight  states.  Standard  Fireproof- 
lng Co.  V.  St.  Louis  Expanded  Metal  Fire- 
prooflng Co.,  177  Mo.  559,  76   S.  W.  1008. 

94.  Conveyance  of  several  similar  patents 
to  one  party,  providing  that  licensees  shall 
prosecute  infringers,  imposing  conditions  as 
to  use,  and  prohibiting  licensees  from  using 
other  machines.  United  States  Consol.  Seed- 
ed Raisin  Co.  v.  Griffin  Co.  [C.  C.  A.]  126  F. 
364. 

95.  Not  unconscionable  and  is  binding  on 
him  after  termination  of  employment.  Thi- 
bodeau  v.  Hildreth  [C.  C.  A.]  124  F.  892. 

•  96.  Contract  for  construction  of  mill. 
Moore  v.  First  Nat.  Bank,  139  Ala.  595,  36  So. 
777. 

97.  An  agreement  whereby  a  deflnite  num- 
ber of  persons,  invited  to  bid  on  a  certain 
piece  of  work,  secretly  agree  as  to  the 
amount  to  be  bid  by  each,  put  in  f  .Ise  bids, 
and  agree  to  divide  the  resulting  profits,  is 
fraudulent  as  to  the  party  inviting  bids, 
and  equity  will  not  compel  parties  getting 
the  contract  to  perform  the  agreement  as  to 
division  of  profits  with  the  others.  Southard 
V.  George  W.  Jump  Co.,  43  Misc.  164,  88  N. 
T.   S.   317. 
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object  and  purpose  in  view,  and  the  construction  placed  upon  it  by  the  parties  as 
evidenced  by  their  dealings  under  it.°'  When  there  is  dispute  and  uncertainty  as 
to  the  object,  purpose,  intent  and  knowledge  of  the  parties  to  a  contract  not  illegal 
upon  its  face,  the  question  of  illegality  is  for  the  jury;°°  but  where  all  the  evidence 
is  consistent  only  with  an  unlawful  object  and  purpose  on  the  part  of  all  the  parties, 
the  rule  is  otherwise.^ 

Statutes  in  some  states  prohibit  contracts  restraining  one  from  exercising  a  law- 
ful vocation,  except  in  certain  specified  cases.^ 

The  subject  of  combinations  and  monopolies  is  treated  elsewhere.' 

(§3)  L.  Effect  of  iwvalidity.* — ^A  contract  void  for  one  purpose  is  void  for 
aU  purposes."  A  contract  against  public  policy  is  absolutely  void,"  and  may  be  at- 
tacked by  anyone  in  any  proceeding  in  which  it  is  sought  to  found  rights  thereon.'^ 

If  an  entire  and  indivisible  contract  contains  an  illegal  stipulation,  the  whole 
contract  is  void,'  but  if  ,the  contract  is  divisible,  the  void  portions  wiU  not  affect 
the  validity  of  the  remainder.* 

Neither  a  court  of  equity  nor  a  court  of  law  will  lend  its  aid  to  either  praty  to 
a  contract  founded  upon  an  illegal  or  immoral  consideration,^"  or  which  is  contrary 
to  public  policy.^^  If  the  contract  is  executed,  it  will  be  left  to  stand.^^  Thus  one 
who  pays  out  money  on  an  illegal  contract  cannot  recover  it,  though  the  other  party 


98.  Detroit  Salt  Co.  v.  National  Salt  Co. 
[Mich.]  96  N.  "W.  1. 

99.  To  control  manufacture  and  sale  of 
salt.  Detroit  Salt  Co.  v.  National  Salt  Co. 
[Mich.]   96  N.  W.  1. 

1.  Detroit  Salt  Co.  v.  National  Salt  Co. 
[Mich.]  96  N.  "W.  1.  Contract  for  sale  of  en- 
tire output  of  salt  held  illegal  as  in  re- 
straint of  trade  and  tending  to  create  a 
monopoly.  If  not  on  its  face,  at  least  In 
view   of  the  surrounding  circumstances.     Id. 

2.  Provision  in  contract  of  sale  that  de- 
fendant should  not  engage  in  abstract  busi- 
ness held  void  under  S.  Dak.  Code,  §§  1277, 
1278,  1279.  Prescott  v.  Bidwell  [S.  D.]  99  N. 
W.  93. 

3.  See  Combinations  and  Monopolies,  1 
Curr.  D.  535. 

4.  See  1  Curr.  I*  651. 

B.  If  void  under  statute  of  frauds  cannot 
be  used  as  basis  for  computing  amount  to 
which  plaintiff  is  entitled  under  quantum 
meruit.  In  re  Sheldon's  Estate  [Wis.]  97  N. 
■W.  624. 

e.  Pikes  Peak  Paint  Co.  v.  Masury  &  Son 
[Colo.  App.]  74-  P.  796. 

7.  Sale  of  franchises  of  telephone  com- 
pany. Cumberland  Tel.  &  T.  Co.  v.  Bvans- 
ville,  127  P.  187. 

8.  Where  part  of  consideration  for  notes 
Is  resignation  of  administrator,  they  cannot 
be  enforced.  Currier  v.  Clark  [Colo.  App.] 
75  P.  927.  Combination  between  carriers  to 
prevent  competition,  void  as  against  public 
policy.  Chicago,  etc.,  R.  Co.  v.  Southern  Ind. 
R.  Co.  [Ind.  App.]  70  N.  E.  843.  If  any  part 
of  the  consideration  is  illegal,  the  whole  Is 
void  and  the  contract  will  fall.  Note  given 
for  stock  of  liquors,  and  for  privilege  of 
running  saloon  under  seller's  license  until 
it  expired,  which  was  forbidden  by  statute, 
;held  void.  Padget  v.  O'Connor  [Neb.]  98  N. 
W.  870.  Contract  between  two  telephone 
companies  that  each  should  build  part  of  line 
within  a  year  and  that  each  should  then 
have  the  use  of  the  other's  lines  for  20  years 
is  indivisible.  Whole  void  under  statute  of 
frauds   because  not  in   writing.     Bastin  Tel. 


Co.  v.  Richmond  Tel.  Co.,  25  Ky.  L.  R.  1249, 
77  S.  W.  702. 

9.  Provisions  in  restraint  of  trade.  United 
States  Consol.  Seeded  Raisin  Co.  v.  Griffin  & 
Skelley  Co.  [C.  C.  A.]  126  P.  364.  Provision 
of  agreement  between  railroad  and  telegraph 
company,  giving  the  latter  exclusive  right  to 
maintain  lines  on  former's  right  of  way,  sub- 
sequently rendered  Illegal  by  act  of  con- 
gress, does  not  render  whole  contract  void. 
Western  Union  Tel.  Co.  v.  Pennsylvania  Co. 
[C.  C.  A.]  129  F.  849.  An  agreement  to  pay 
an  attorney  a  percentage  of  the  amount  col- 
lected on  a  claim  against  the  government  Is 
not  rendered  void  because  a  power  of  attor- 
ney given  him  in  relation  thereto  and  at 
the  same  time  contravenes  the  United  States 
statutes,  since  the  two  are  separable  under 
Rev.  St.  U.  S.  §  3477  (U.  S.  Comp.  St.  1901, 
p.  2320),  prohibiting  such  power  until  allow- 
ance of  claim.  Knut  v.  Nutt  [Miss.]  35  So. 
686. 

10.  Watkins  v.  Nugen,  118  Ga.  372,  45  S. 
E.  262;  Hines  v.  Union  Sav.  Bank  &  Trust  Co. 
[Ga.]  48  S.  E.  120.  Test  whether  party  must 
bring  In  Illegal  transaction  to  support  his 
claim.  Mitchell  v.  Branham  [Mo.  App.]  79  S. 
W.  739. 

11.  Chicago,  etc.,  R.  Co.  v.  Southern  Ind. 
R.  Co.  [Ind.  App.]  70  N.  E.  843.  Contract  con- 
trary to  policy  of  law.  Glass  v.  Basin  &  B. 
State  MIn.  Co.  [Mont.]  77  P.  302.  Cannot  be 
made  the  basis  of  a  cause  of  action  or  an 
affirmative  defense,  but  the  court  will  leave 
the  parties  where  it  finds  them.  Cannot  en- 
force or  recover  money  expended  thereunder. 
Ward  V.  Hartley,  178  Mo.  135,  77  S.  W.  302; 
Pendleton  v.  Asbury  [Mo.  App.]  78  S.  W.  651. 
Liquidated  damages  provided  for  breach  of 
contract  in  restraint  of  trade  cannot  be  re- 
covered. Slaughter  v.  Thacker  Coal  &  Coke 
Co.  [W.  Va.]  47  S.  ■^..  247.  Rent  cannot  be 
recovered  under  void  lease  and  agreement 
not  to  engage  in  electric  lighting  business. 
Keene  Syndicate  v.  Wichita  Gas,  Electric 
Light  &  Power  Co.  [Kan.]  76  P.  834. 

la.  Will  not  set  aside  deed  given  In  con- 
sideration of  illicit  intercourse.     Watkins  v. 
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refuses  to  perform.^*  If  executory,  neither  party  can  enforce  it.**  But  this  rule 
does  not  apply  where  the  contract  sued  on  is  separate  and  distinct  from  the  original 
unlawful  act,  and  is  founded  on  a  new  and  distinct  consideration.*'  Thus  mere 
knowledge  on  the  part  of  one  lending  money  that  it  is  to  be  used  for  an  illegal,  or 
immoral  purpose  will  not  prevent  its  recovery.**  Also  a  court  will  declare  a  deed 
given  for  an  immoral  consideration,  vojd  upon  suit  of  an  innocent  person,  not  a 
party  thereto,  upon  whose  title  it  is  a  cloud.*'  There  is  a  conflict  of  authority  as 
to  whether  one  rendering  services  under  a  contract  contrary  to  public  policy  may 
recover  therefor  on  a  quantum  meruit.*'  A  contract  based  on  an  illegal  or  immoral 
consideration  is  not  a  gift.*"  A  law  making  contracts  in  relation  to  a  business  car- 
ried on  in  disregard  of  the  privilege  tax  void  does  not  shield  an  agent  from  liability 
for  misappropriation  of  funds  in  the  conduct  of  such  business.^"  The  only  penalty 
as  to  contracts  against  public  policy  or  in  restraint  of  trade  is  that  courts  refuse 
to  enforce  them.''*  Parties  to  an  unlawful  combination  to  prevent  competition  and, 
stifle  bidding  at  a  tax  sale  cannot  complain  of  the  sale  on  that  ground.^^ 

Though  illegality  is  not  pleaded,  if  it  appears  from  the  case  made  by  either 
party,  it  is  the  duty  of  the  court,  on  his  own  motion,  to  refuse  to  entertain  the 
action.^' 


.Nugen,  lis  Ga.  372,  45  S.  B.  262.  Will  not 
set  it  aside  indirectly  by  refusing  to  give 
deed,  executed  for  Immoral  consideration, 
proper  effect  when  offered  as  evidence  of 
right  to  recover  in  ejectment.  Beard  v. 
White  [Ga.]  48  S.  B.  400.  Rent  for  lease  of 
one  railroad  to  another,  void  as  against  pub- 
lic policy.  Cox  v.  Terre  Haute  &  I.  B.  Co., 
123  P.  439.  Where  insurance  agents  made  il- 
legal agreement  to  pay  first  premium  on 
policy  of  life  Insurance  in  consideration  of 
defendant's  taking  it  out  through  them,  they 
cannot  thereafter  recover  amount  thereof 
from  defendant,  though  they  have  accounted 
to  the  company  therefor.  Bquitable  Life 
Assur.  Soc.  V.  WetheriU  [C.  C.  A.]  127  F.  947 
Agreement  that  engineer  shall  share  in  prof- 
its of  contractor.  Smythe's  Bstate  v.  Evans, 
209  111.  376,  70  N.  E.  906.  For  materials  fur- 
nished to  build  combustible  building  withi;. 
fire  limits.  Chimene  V.  Pennington  [Tex. 
Civ.  App.]  79  S.  W.  63.  The  fact  that  an 
executed  contract,  admittedly  fraudulent,  was 
without  consideration,  does  not  change  the 
rule.  Equity  will  not  set  aside  deed  wholly 
without  consideration,  given  by  grantor  to 
prevent  land  being  subject  to  judgment  for 
alimony  in  action  then  pending  against  him, 
though  grantor  remained  In  possession  until 
his  death.  Castellow  v.  Brown,  119  Ga.  461, 
46  S.  E.  632. 

13.  To  purchase  counterfeit  money.  Civ.p- 
man  v.  Haley,  25  Ky.  L.  R.  2182,  80  S.  W. 
190,  Money  paid  under  contract  to  enable 
one  to  conduct  house  of  ill  fame.  McDonald 
V.  Born  [Mich.]  97  N.  W.  693.  Defendant  not 
compelled  to  return  money  expended  under 
contract  against  public  policy.  Ward  v. 
Hartley,  178  Mo.  13B,  77  S.  W.  302.  Party 
cannot  recover  money  paid  prosecutrix  to 
procure  dismissal  of  criminal  charge  of  se- 
duction. Johnson  v.  Douglas,  32  Wash.  293, 
73  P.  374.  Though  other  has  received  bene- 
fits without  giving  return.  Drake  v.  Lauer, 
93  App.  Div.  86,  86  N.  Y.  S.  986. 

X4.  Watkins  v.  Nugen,  118  Ga.  372,  45  S. 
E  262.  Damages  cannot  be  recovered  for 
breach  of  a  contract,  where  its  performance 
is    Impossible   within   limits   legally   permis- 


sible to  the  parties.  Contract  for  construc- 
tion of  waterworks  in  connection  with  sup- 
ply which  town  had  no  legal  authority  to 
use.  Smith  v.  Stoughton  .[Mass.]  70  N.  B. 
195.  Immoral  consideration.  Beard  v.  White 
[Ga.]    48   S.  E.   400. 

15.  Allegation  that  money  was  loaned  to 
be  used  for  purpose  of  preventing  prosecu- 
tion of  defendant's  husband  for  embezzle- 
ment and  that  lender  knew  such  fact,  held 
demurrable.  It  not  appearing  that  the  Illegal 
transaction  was  consideration  for  note  and 
mortgage  given  to  secure  loan,  or  that  the 
lender  had  anything  to  do  with  it,  and  it 
distinctly  appearing  that  such  transactions 
were  separate  and  distinct.  HInes  v.  Union 
Sav.  Bank  &  Trust  Co.  [Ga.]  48  S.  E.  120. 

16.  Hines  v.  Union  Sav.  Bank  &  Trust  Co. 
[Ga,]  48  S.  E.  120. 

17.  Watkins  v.  Nugen,  118  Ga.  375,  45  S. 
B.  260. 

18.  In  the  District  of  Colnmbia,  it  Is  held 
that  where  some  of  the  services  rendered 
under  a  contract  void  as  against  public  pol- 
icy are  legitimate,  but  the  contract  is  in- 
divisible, and  It  Is  impossible  to  distinguish 
the  good  from  the  bad,  there. can  be  no  re- 
covery for  any  of  them,  on  a  quantum  mer- 
uit.    Owens  v.  Wilkinson,  20  App.  D.  C.  51. 

In  Michigan,  one  who  renders  services  un- 
der a  contract  void  as  against  public  policy 
may  recover  on  a  quantum  meruit.  McCurdy 
V.  DiUon  [Mich.]   98  N.  W.  746. 

19.  Deed  In  consideration  of  illicit  inter- 
course. Watkins  v;  Nugen,  118  Ga.  372,  45 
S.  E.  262. 

ao.  Decell  V.  Hazlehurst  Oil  Mill  &  Fer- 
tilizer Co.  [Miss.]  35  So.  761. 

21.  In  action  In  replevin  to  recover  prunes 
delivered  to  plaintiff  by  growers,  under  con- 
tract that  plaintiff  was  to  pack  and  sell  fhem 
in  consideration  of  part  of  the  proceeds, 
where  growers  liad  afterwards  sold  their  in- 
terest to  defendant,  who  had  thereafter- tak-" 
en  possession  of  the  crop,  held  that  defense 
that  contract  was  in  restraint  of  trade  was 
of  no  merit,  since  It  was  valid  as  far  as  per- 
formed, and  the  action  was  not  one  to  en- 
force  the   contract,   or  for   specific   perform- 
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§  4.    Interpretation.    A.  General  rules.''* — A  contract  should  be  given  effect 
in  accordance  with  the  intention  of  the  parties  at  the  time  it  was  executed,^''  and 


anoe.     California  Cured  Fruit  Ass'n  v.  Stel- 
llns.  141  -Cal.  713,  75  P.  S20. 

22.  Pueblo  Realty  Trust  Co.  v.  Tate  [Colo.] 
75  P.   402. 

23.  Finding  that  conveyance  was  made  to 
enable  plaintiff  to  fraudulently  take  up  gov- 
ernment land  by  falsely  representing  that 
she  did  not  own  land  so  conveyed,  not  suffi- 
cient to  require  such  action,  It  appearing 
that,  if  such  intent  existed.  It  was  never  car- 
ried out.  De  Leonis  v.  Walsh,  140  Cal.  175, 
7S  P.  813.  Where  the  contract  appears  from 
plaintiff's  evidence  to  be  against  public  pol- 
icy, defendant  may  take  advantage  of  It, 
though  he  has  pleaded  only  a  general  denial. 
Against  public  policy.  McClure  v.  Ullman, 
102  Mo.  App.  697,  77  S.  W.  325.  Relief  may 
be  denied  in  action  to  enforce  agreement  to 
refrain  from  bidding  at  public  sale,  though 
defense  of  illegality  not  pleaded.  Fisher  v. 
Hampton  Transp.  Co.   [Mich.]    98  N.  W.  1012. 

24.  See  1  Curr.  L.  652. 

S5.  Consumers'  Gas  Trust  Co.  v.  Littler 
[Ind.]  70  N.  E.  363;  Cohen  v.  Cohen,  141  Cal. 
534,  75  P.  100;  White  v.  Sayers,  101  Va.  821, 
45  S.  E.  747. 

Partleular  contracts  constrncdi  Agree- 
ment not  to  practice  medicine  in  certain  lo- 
cality "unless  forced  to  return  by  reason  of 
some  unforeseen  necessity."  Ryan  v.  Ham- 
ilton. 205  111.  191,  68  N.  E.  781.  Contract  be- 
tween carriers  to  prevent  competition,  and 
for  crossing  held  indivisible,  such  being  evi- 
dent intent.  Chicago,  etc.,  R.  Co.  v.  Southern 
Ind.  R.  Co.  [Ind.  App.]  70  N.  E.  843.  Con- 
tract in  regard  to  maintenance  of  dam^ 
Nuckolls  V.  Anderson  [Ga.]  48  S.  E.  191.  As 
to  "Whether  agreement  to  submit  to  arbitra- 
tion validity  of  Judgment  works  discharge 
of  judgment.  Jones  v.  Thomas  [Wis.]  97  N. 
W.  950.  Contract  held  to  be  one  of  bargain 
and  sale  of  mine  and  not  a  partnership,  and 
that  it  gave  plaintiff,  no  Interest  in  mines 
subsequently  located  by  defendant.  Roberts 
V.  Date  [C.  C.  A.]  123  F.  238.  A  contract  by 
■which  persons  agree  to  the  removal  of  a  dam 
unlawfully  built  across  a  stream  does  not 
preclude  them  from  thereafter  seeking  leg- 
islative authority  to  construct  another  dam, 
or  from  constructing  it  when  such  authority 
is  obtained.  Manigault  v.  Ward  &  Co.,  123 
F.  707.  Provision  in  contract  for  const^c- 
tlon  ot  lijBTlitliouse  that  plaintiff  and  defend- 
ant should  each  be  responsible  for  any  acci- 
dent or  damage  resulting  from  his  operation 
or  neglect,  held  not  to  apply  to  destruction 
of  whole  work  by  act  of  God.  United  States 
v.  Guerber,  124  F.  823.  Provision  In  char- 
ter ot  vessel  held  to  give  right  to  cancel  only 
on  adverse  report  of  surveyor  after  actual 
survey,  which  It  was  Incumbent  on  charter- 
ers to  have  made  unless  prevented  by  own- 
ers. Cornwall  V.  Moore  &  Co.,  125  F.  646. 
Plaintiff  held  to  have  lost  option  to  quarry 
additional  marble  by  failure  to  quarry 
amount  required  by  contract.  Wilson  v. 
Freedley,  125  F.  962.  Under  contract  giving 
plaintiff  sole  option  for  60  days  to  interest 
capital  in  defendant's  invention  and  agree- 
ing to  pay  him  in  event  of  a  satisfactory  ar- 
rangement, held  that  he  was  not  entitled  to 
compensation  for  arrangement  made  after 
that  time.  Magoun  v.  Bruck,  183  Mass.  370, 
67  N.  B.   319.     Question  as  to  whether  plain 


employment  as  advertising  manager  held  to 
depend  on  whether  the  amount  of  cash  de- 
fendant  received    for   advertising   done   dur- 
ing his  term  of  service  exceeded  a  fixed  sum. 
Greening  v.   Commercial   Tribune   Co.    [C.   C. 
A.]   126  F.  939.     Evidence  held  to  show  that 
respondent    assumed    expense    of    unloading 
excavated  material  at  dump,  the  matter  not 
being  mentioned  in  the  contract.     Hastorf  v. 
Degnon-McLean  Contracting  Co.,  128  P.  982. 
Provision  in  contract  of  sale  of  timber  that 
any   tramway    put   upon   land   by    purchaser 
should  become  property  of  vendor,   held  not 
to  Include  iron  of  railroad  which  purchaser 
put  down  in  its  place,   the   vendor  knowing 
of  the  change  and  encouraging  the  purchaser 
to  sell  such  iron,  and  the  iron  being  worth 
more  than  the  purchase  price  of  the  timber. 
Grider  v.  Three  States  Lumber  Co.  [Ark.]  79 
S.  W.  763.     In  contract  for  sale  of  timber  for 
railroad  ties   "consisting  of  white  oak,  post 
oak   and   chestnut   oak,   no   limit   in   size   of 
post  oak  and  chestnut  oak,  that  will  measure 
in  diameter  not  over  12  inches,"  the  limita- 
tion  as   to   size   held   to   refer   to   white   oak 
alone,   and  that  the  diameter  should  be  de- 
termined   by    measurement     at    the    stump. 
Leonard  v.  Holland,   25  Ky.  L.  R.   2009,   79  S. 
W.  227.    Defendant  held  not  bound  to  furnish 
plaintiff  any  orders  for  hats  under  contract 
requiring  plaintiffs   to   furnish   plant,  equip- 
ment   and   labor    necessary    to    manufacture 
hats    of   style   and   quality   which   defendant 
might   desire    plaintiffs    to    manufacture    for 
him.     McGarrigle  v.  Green,   76   Conn.   398,   56 
A.  609.     Contract  held  not  to  have  rendered 
third  narty  liable  for  plaintiff's  Indebtedness 
to    defendant,    or    to    have    rele'ased    defend- 
ant.    Ellis  v.  Conrad  Seipp  Brewing  Co.,  207 
111.   291,   69  N.  E,  808.      Sale  of  cattle  by  de- 
fendants,  induced   by   information   furnished 
by   plaintiffs,   held  within  terms  of  contract 
whereby   they   were   to   co-operate   in   cattle 
business.      Asher    v.    Greenleaf    [Kan.]    74    P. 
633.     Contract  for  use  of  boiler  cleaner,  with 
provision  that  after  a  certain  amount  of  rent 
had   been   paid   it  should   belong   to   lessees, 
held  not  to  require  renting  for  longer  than 
one    year    or    that    lessee    should    purchase. 
Allegations    of    pleading    not    supported    by 
contract    filed    with    it    as    exhibit.      Union 
Boiler   &   Tube   Cleaner  Co.   v.   Louisville   R. 
Co.,   25   Ky.   L.   R.   122,   74  S.   W.   1056.     Evi- 
dence held  to  show  that  defendants  were  en- 
titled, under  a  verbal  contract,  to  trees  pre- 
pared   for    market    before    plaintiff    notified 
them  that  the  contract  was  at  an  end.    Aus- 
tin V.  Schwing,  110  La.  595,  34  So.  700.     Pro- 
vision for  advancements  under  building  loan 
contract.      Foternick    v.    Watson,    184    Mass. 
187,   68   N.  B.   215.     Agreement  by  underwri- 
ters   to    pay    for    advertising;    bonds    out    of 
funds  received  from  subscriptions  held  not  to 
entitle  advertisers  to  recover,  where  under- 
writing agreement  is  canceled  for  fraud,  and 
no  bonds  are  issued,  and  amounts  paid  as  evi- 
dence of  good  faith  are  returned.     Barron  v! 
International  Trust  Co.,   184  Mass.   440,   68  N. 
E.   831.      Contract   held   to   be   one   for   abso- 
lute sale  of  stock  remedies  and  to   give  de- 
fendant   exclusive    agency    for    remedies    in 
certain  specified  localities.     Sutton  v.  Baker 
[Minn.]    97    N.    W.    420.      Under    contract    to 
procure  title  to  outstanding  interest  in  cer- 
tain realty,  the  grantor  held  not  entitled  to 


tiff  was  entitled  to  extension  of  contract  of    make   profit   out   of  the   transaction.     Orr   v. 


828 


CONTEACTS  §  4A. 


3  Cur.  Law. 


where  the  intention  clearly  appears  from  the  words  used,  no  construction  is  neces- 
sary.^' Ambiguity  requiring  judicial  construction  may  arise  from  applying  the 
contract  to  the  subject-matter  thereof,  as  well  as  from  the  literal  sense  of  the 
words.  ^'' 

The  terms  of  a  parol  contract  are  to  be  deduced  from  all  the  conversations  and 


Buschman  [Miss.]  36  So.  535.  Contract  held 
not  to  make  defendants  plaintiffs'  sales 
agents,  but  merely  to  give  them  the  right 
to  purchase  engines  at  certain  discounts, 
within  specified  localities.  Russell  &  Co.  v. 
McSwegan,  84  N.  Y.  S.  614.  Lessee  of  right 
to  put  up  building  signs  not  relieved  from 
liability  because  proposed  sign  was  rejected 
by  building  department,  where  contract  pro- 
vided that  lease  was  made  subject  to  all 
rules  of  such  department,  and  It  did  not  ap- 
pear that  no  other  sign  could  have  been  put 
up  without  infringing  such  rules.  Landau  v. 
Gude  Co.,  84  N.  T.  S.  672.  Promise  to  pay 
for  sleigli  hired  from  plaintlfi  if  he  broke  It 
held  not  a  promise  to  pay  as  upon  purchase, 
but  merely  to  pay  for  injuries.  Brown  v. 
Cuozzo,  89  App.  Div.  619,  8B  N.  Y.  S.  759. 
Agreement  to  Institute  test  of  storage  bat- 
tery cars  purchased  from  plaintiff  held  to 
require  defendant  to  make  such  test  at  its 
expense.  Hopedale  Blec.  Co.  v.  Electric 
Storage  Battery  Co.,  89  N.  T.  S.  325.  A  re- 
mark construed  not  to  be  a  promise  to  as- 
sume debt  of  a  contractor.  Wood  v.  Atlantic, 
etc.,  R.  Co.,  131  N.  C.  48,  42  S.  E.  462.  Con- 
tract to  pave  TThole  of  street  where  sidings 
were  laid  when  city  paved  balance,  held  not 
to  render  street  railway  company  liable  for 
paving  "where  siding  had  been  laid,  but  after- 
wards removed,  notice  of  intention  to  re- 
move having  been  given  before  orjiinance 
authorizing  pavement  was  passed.  Shamokin 
Borough  v.  Shamokin  &  Mt.  C.  Elec.  Ry.  Co., 
206  Pa.  625,  56  A.  64.  Agreement  to  pay 
wages  to '  Injured  employe  held  to  contem- 
plate temporary  disability  only.  Smith  v. 
Crum  Lynne  Iron  &  Steel  Co.,  208  Pa.  462,  57 
A.    953. 

Release  from  liability  held  to  Include  in- 
juries caused  by  same  accident  which  were 
unknown  when  release  was  signed.  Quebe 
V.  Gulf,  etc.,  R.  Co.  [Tex.  Civ.  App.]  77  S.  W. 
442.  Provision  In  contract  for  pasturage  of 
cattle,  whereby  plaintiff  reserved  right  to 
provide  for  their  care  in  case  defendant 
failed  to  do  so,  held  to  authorize  plaintiff  to 
recover  for  additional  feed  supplied  by  him 
and  made  necessary  by  defendant's  failure  to 
supply  same.  Rudolph  v.  Sneed  [Tex.  Civ. 
App.]    78  S.   W.  1001. 

Particular  words  and  pbrases:  Contract  to 
carry  cattle  on  certain  vessels  "all  sailing" 
during  certain  months,  held  to  import  guar- 
■anty  that  all  would  sail.  Morris  v.  Chesa- 
peake &  O.  S.  S.  Co.,  125  P.  62.  An  agree- 
ment to  pay  complainant  a  certain  per  cent 
of  all  "rentals  or  royalties  actually  received 
or  rated  as  paid"  from  licenses  or  leases  of 
.telephones,  held  to  cover  gross  sums  re- 
ceived by  defendant  for  perpetual  or  other 
-exclusive  licenses  under  the  patents  em- 
braced in  the  contract,  for  which  sums  it 
=-ave  no  consideration  except  such  licenses. 
Western  Union  Tel.  Co.  v.  American  Bell 
Telephone  Co.  [C.  C.  A.]  125  F.  342.  An 
agreement  to  transport  lumber  at  preferen- 
tial rates  for  a  shipper  and  his  "assigns," 
and  limiting  the  meaning  of  the  latter  word 
to   his   legal   representatives   in    case   of   his 


death,  his  su.ccessors  in  case  of  his  retire- 
ment, and  to  any  mill  that  he  might  build 
or  purchase,  does  not  pass  to  legatee  of  his 
business  under  his  will.  ,  Sullivan  v.  Louis- 
ville &  N.  R.  Co.,  138  Ala.  650,  35  So.  694. 
Phrase  *'the  amount  of  expenditures  actually 
made"  on  certain  contracts,  in  contract  guar- 
antying that  they  equaled  a  certain  sum, 
held  to  include  expenses  of  procjiring  them. 
Berlin  Iron  Bridge  Co.  v.  American  Bridge 
Co.,  76  Conn.  1,  55  A.  573.  Words  "shop  cost" 
held  under  terms  of  contract  to  mean  cost  at 
works.  Id.  Agreement  to  divide  "net  prof- 
Its"  resulting  from  building  and  sale  of 
house.  Davis  v.  Kellar,  25  Ky.  L.  R.  279,  74 
S.  W.  1100.  Provision  in  contract  for  boring 
well  that  company  should  "set"  pump,  held 
not  to  necessarily  imply  that  it  should  trans- 
port it  to  the  well.  Harris  v.  Louisiana 
Mach.  &  Well  Works  Co.,  112  La.  196,  36  So. 
320.  A  contract  giving  plaintiff  the  "pro- 
ceeds" of  certain  logs,  held  to  entitle  him 
only  to  the  net  proceeds  after  deduction  of 
raftage  and  boomage.  Moss  Point  Lumber 
Co.  V.  Thompson  [Miss.]  35  So.  828.  A  pro- 
vision that  defendant  should  not  use  "any 
construction  similar"  to  that  which  it  "was 
given  the  right  to  use  by  the  contract  held 
to  include  every  system  of  fire- proof  con- 
struction which  might  be  used  for  same  pur- 
pose, and  generally  in  use  at  the  date  of 
the  patent  thereon.  Standard  Fireprooflng 
Co.  V.  St.  Louis  Expanded  Metal  Fireprooflng 
Co.,  177  Mo.  559,  76  S.  W.  1008.  "Verbal  con- 
ditions heretofore  agreed  to  "with  reference 
to  said  property,"  in  contract  of  employment 
of  broker,  held  to  refer  to  conditions  in  re- 
gard to  property  and  not  to  commissions. 
Frye  v.  Schwarz,  87  App.  Div.  611,  83  N.  T. 
S.  1070. 

"Improvements"  Includes  removable  ma- 
chinery, track,  etc.,  used  in  developing  mine. 
Smith  V.  Detroit  &  D.  Gold  Min.  Co.  [S.  D.] 
97  N.  W.  17.  Order  for  installation  of  Irri- 
gation pump  reading  "I  to  furnish  all  the 
foundations  and  common  labor,"  does  not 
necessarily  exclude  the  construction  was  to 
be  done  under  direction  and  plans  of  seller. 
Masterson  v.  Heitman  &  Co.  [Tex.  Civ.  App.] 
77  S.  W.  983.  Provision  in  contract  for  pas- 
turage of  cattle  that  defendant  was  to  be 
liable  for  missing  cattle,  save  such  as  might 
die  from  ''natural  causes,  1.  e.  some  disease, 
etc.,"  held  to  show  intention  that  he  was  not 
to  be  responsible  for  those  who  died  from 
disease  or  other  causes  over  which  he  had 
no  control.  Rudolph  v.  Sneed  [Tex.  Civ. 
App.]  78  S.  W.  1001. 

26.  Chicago,  etc.,  R.  Co.  v.  Southern  Ind. 
R.  Co.  [Ind.  App.]  70  N.  E.  843.  Court  can- 
not, by  way  of  construction  or  explanation, 
defeat  the  express  stipulation  of  the  parties. 
Rent  at  $3,000  "for  the  first  three  years," 
does  not  mean  $3,000  per  year.  Liebeskind 
V.  Moore  Co.,  84  N.  T.  S.  850.  Contract 
whereby  defendants,  to  whom  plaintiff  had 
deeded  property,  agreed  to  pay  him  rents 
and  profits  thereof,  and  in  case  of  sale  to 
apply  proceeds  on  mortgage  thereon,  held 
not   to    entitle    plaintiff   to    interest    on    pro- 
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negotiations  of  the  parties  in  regard  to  the  subject,"'  and  will  be  determined  from  a 
preponderance  of  the  evidence."'  The  terms  of  a  written  contract  are  conclusive 
as  to  all  matters  which  they  cover/"  the  question  being  not  what  the  parties  in- 
tended to  do,  but  what  have  they  done  by  apt  and  proper  words.'^  Hence,  courts 
wiU  enforce  valid  contracts  as  they  find  them,  without  adding  to  or  subtracting 
therefrom  conditions  not  found  in  the  writing,""  and  no  provisions  will  be  im- 
plied^'  except  such  as  are  necessary  to  carry  out  the  expressed  intention  of  the  par- 
ties.'* The  exception  of  one  article  from  the  operation  of  an  agreement  shows  an 
intention  to  include  all  the  others  therein  referred  to."*  Neither  the  wisdom  of  the 
parties  nor  their  motives  will  be  considered.""  A  construction  rendering  the  con- 
tract valid  will  be  preferred  to  one  making  it  void,"''  and  contracts  are  to  be  construed 


ceeds  of  such  sale  which  had  been  applied  to 
payment  of  mortgage.  Ellis  v.  Cole,  86  App. 
Div.   233,  83  N.  T.  S.   641. 

27.  In  re  Sheldon's  Estate  [Wis.]  97  N.  W. 
524. 

as.  Agreement  to  pay  commission  for  sale 
of  land.  Memorandum  not  intended  as 
agreement.     Good  v.  Smith  [Or.]  76  P.  354. 

29.  Oral  contract  whereby  plaintiff  was 
employed  as  manager  of  molasses  depart- 
ment of  cannery  held  terminable  at  will  of 
defendant.  Chaffe  v.  Barataria  Canning  Co. 
[La.]   36  So.  943. 

30.  Agreement  to  promote  corporation  to 
purchase  and  operate  brewery.  Locke  v. 
Wilson  [Mich.]  98  N.  W.  400.  Where  a  writ- 
ten contract  is  relied  upon  by  both  parties, 
it  will  be  literally  construed  and  enforced  by 
the  courts.  Under  provision  in  contract  of 
sale  of  harvester,  giving  purchaser  right  to 
rescind  under  certain  conditions  and  provid- 
ing that  a  return  of  machine  and  considera- 
tion should  constitute  full  settlement  of 
transaction,  buyer  cannot  rescind  and  also, 
in  action  for  price,  counterclaim  for  damages 
for  breach.  McCormiok  Harvesting  Mach. 
Co.  V.  Brown  [Neb.]  98  N.  W.  697. 

31.  Rose  V.  Lanyon  Zinc  Co.  [Kan.]  74  P. 
625;  McGarrigle  v.  Green,  76  Conn.  398,  56  A. 
609.  What  they  meant,  understood,  and  in- 
tended by  the  words  employed.  Fisk  Min.  & 
Mill.  Co.  V.  Reed  [Colo.]  77  P.  240.  The  meet- 
ing of  minds  determined  by  expressed  In- 
tention, and  not  by  secret  intentions,  which 
may  be  wholly  at  variance  therewith.  Con- 
tract for  storage  of  goods  in  warehouse. 
Hudson  V.  Columbian  Transfer  Co.  [Mich.] 
100  N.  W.  402.  Special  meaning  cannot  be 
given  to  the  terms  used  by  proof  of  unex- 
pressed Intention.  That  term  "legal  repre- 
sentatives" was  used  with  the  intention  of 
giving  party  right  to  bequeath  contract  by 
will.  Sullivan  v.  Louisville  &  N.  R.  Co.,  138 
Ala.  650,  35  So.  694. 

32.  Will  not  add  to  contract  for  removal 
of  manure  condition  as  to  quality.  Keyes  & 
W.  Livery  Co.  v.  Freber,  102  Mo.  App.  315, 
76  S.  W.  698.  Sale  of  coal.  Withers  v. 
Moore,  140  Cal.  591,  74  P.  159.  Regardless  of 
consequences,  where  no  invalidity  is  In- 
volved or  public  policy  violated,  and  there 
is  no  mutual  mistake  or  fraud,  nor  clear  evi- 
dence of  modification.  Provision  making  no- 
tice to  architect  condition  precedent  to  al- 
lowance for  delay  in  completing  building. 
Davis  V.  La  Crosse  Hospital  Ass'n  [Wis.]  99 
N.  W.   351. 

33.  Expressed  conditions  will  not  be  ex- 
tended by  implication,  the  presumption  be- 
ing that,  having  expressed  some,  they  have 


expressed  all  the  conditions  by  which  they 
intend  to  be  bound  under  that  instrument. 
Provisions  for  forfeiture  of  oil  lease.  Rose 
V.  Lanyon  Zinc  Co.  [Kan.]  74  P.  625.  Accept- 
ance of  electric  light  service  by  a  city  after 
the  expiration  of  a  contract  for  a  year  does 
not  of  itself  imply  a  contract  for  exactly  an- 
other year,  there  being  an  apparent  inten- 
tion to  the  contrary.  Howell  Blec.  Light  & 
Power  Co.  v.  Village  of  Howell  [Mich.]  92 
N.  W.  904.  An  agreement  by  an  Insurance 
company,  supported  by  a  sufficient  consid- 
eration, to  renew  Insurance,  will  not  justify 
an  implied  agreement  on  the  part  of  the  oth- 
er party  to  accept  such  insurance.  Barker  v. 
Pullman's  Palace  Car  Co.,  124  F.  555.  Pro- 
vision making  architect's  certificate  final  as 
to  disputes  will  not  be  Implied.  Fuller  Co.  v. 
Toung  Co.  [C.  C.  A.]  126  F.  343.  Where  a 
deed  and  contract  are  not  connected  by  the 
evidence,  the  court  cannot  supply  the  omis- 
sion, if  any,  by  inference.  Frank  v.  Strat- 
ford-Handcock  [Wyo.]  77  P.  134. 

34.  A  promise  to  pay  for  services  to  be 
performed  implies  a  request  for  their  per- 
formance. FIsk  Mln.  &  Mill  Co.  v.  Reed 
[Colo.]  77  P.  240.  Law  will  Imply  agree- 
ment to  make  formal  written  assignment  of 
patent  right  in  contract  of  sale  thereof.  If 
such  assignment  Is  necessary  to  pass  title. 
Thourot  V.  Hotub,  81  App.  Div.  634,  80  N.  T. 
S.  1083.  Contract  to  continuously  furnish 
power  for  use  of  water  wheel  already  in 
place  Impliedly  excepts  periods  when,  on 
account  of  its  location.  It  could  not  be  used 
because  of  high  water.  Citizens'  Elec.  L.  & 
P.  Co.  v.  Gonzales  Water  Power  Co.  [Tex. 
Civ.  App.]  76  S.  W.  577.  The  sale  of  an 
electric  lighting  plant,  doing  public  and 
private  lighting  under  a  public  franchise,  the 
obvious  intention  being  to  Include  theigolng 
business  with  the  plant,  impliedly  includes 
the  unfinished  monthly  contracts  for  lighting 
and  the  supplies  on  hand,  as  incidents  of  the 
plant.  Harrigan  v.  Gilchrist  [Wis.]  99  N.  W. 
909. 

35.  Rooney  v.  Thomson,  84  N.  T.  S.   263. 

36.  Dendy  v.  Russell,  67  Kan.  721,  74  P. 
248.  Even  if  it  appears  unusual  or  unrea- 
sonable. Oral  contract  for  services.  ChafEe 
V.  Barataria  Canning  Co.  [La.]  36  So.  943. 

37.  In  re  Sheldon's  Estate  [Wis.]  97  N.  W. 
524;  Ryan  v.  Hamilton.  205  111.  191,  68  N.  B. 
781.  Agreement  to  collect  claim  from  gov- 
ernment by  suit  "or  through  any  diplomatic 
negotiations  as  may  be  deemed  by  him 
best"  is  not  void  on  its  face.  Knut  v.  Nutt 
[Miss.]  35  So.  686.  The  law  does  not  pre- 
sume illegality.  Agreement  of  father  to 
support  illegitimate  child  held  not  based  on 
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with  reference  to  the  subject-matter  and  the  understood  situations  of  the  parties," 
and  the  object  sought  to  be  attained  f  and  should  be  viewed  as  the  mass  of  mankind 
would  view  them.*"  If  complete  in  themselves,  they  must  be  construed  without  the 
aid  of  extrinsic  proof,*^  but  if  ambiguous  or  of  doubtful  meaning,  the  situation  of 
the  parties  and  the  circumstances  surrounding  the  transaction  may  be  shown.*^ 

The  whole  contract  must  be  construed  together,*^  effect,  if  possible,  being  given 
to  all  its  parts.**  Written  and  printed  portions  will  be  reconciled  if  possible,*'  it 
being  presumed  that' the  contract  contains  no  clauses  not  intended  by  the  parties,** 
but  if  not,  the  written  portions  will  generally  control.*' 

The  practical  interpretation  given  to  contracts  by  the  parties  to  them,  while 


continuance  of  illicit  relations  with  mother. 
Doty's  Adm'rs  v.  Doty's  Guardian  [Ky.]  80 
S.  W.  803.  Doubts  as  to  the  validity  of  a 
contract  should  be  resolved  in  its  favor. 
Contract  to  carry  freight  in  Alaska  held 
sufficiently  definite.  Durand  v.  Heney,  33 
Wash.  38,  73  P.  775.  If  fairly  open  to  two 
constructions.  As  to  whether  transaction 
was  assignment  of  interest  in  government 
contract  contrary  to  statute.  North  Pacific 
Lumber  Co.  v.  Spore  [Or.]  75  P.  890.  Agree- 
ment held  not  to  show  intent  to  acquire  gov- 
ernment land  fraudulently.  Waring  v.  Loo- 
mis  CWash.]    76   P.   510. 

38.  Western  Union  Tel.  Co.  v.  American 
Bell  Telephone  Co.  [C.  C.  A.]  125  P.  342. 
Contract  in  regard  to  interest  of  parties  in 
mineral  lands  held  to  create  partnership 
which  could  be  terminated  by  mutual  con- 
sent. White  V.  Sayers,  101  Va.  821,  45  S.  E. 
747. 

39.  A  covenant  by  a  contractor  that  plans 
and  specifications  for  work  on  a  subway  did 
not  involve  danger  to  adjacent  buildings,  if 
the  work  was  done  without  negligence,  and 
agreeing  to  indemnify  city  for  damages  to 
adjacent  buildings,  held  to  be  for  the  pro- 
tection of  the  city  only  and  to  impose  on 
contractor  liability  of  city  for  defects  in 
plans.  Haefelln  v.  McDonald,  89  N.  Y.  S. 
395.  Defendant's  contract  to  rent  land  to  a 
reliable  tenant  who  could  carry  himself  with 
feed,  provisions,  etc.,  and  to  plant  a  certain 
.amount  of  rice,  held  not  to  bind  him  to  plant 
rice  In  any  event,  but  only  to  furnish  tenant 
who  was  able  and  willing  to  do  so.  Failure 
because  unable  to  obtain  water  not  a  breach. 
Barr  v.  Cardiff  [Tex.  Civ.  App.]  75  S.  W.  341. 

40.  White  v.  Sayers,  101  Qa.  821,  45  S.  B. 
747. 

41.  Sullivan  v.  Louisville  &  N.  R.  Co.,  138 
.Ala.   650,  35  So.   694. 

42.  Provision  for  delivery  of  stock  when 
G.'s  ownership  of  a  part  of  a  mine  was  "final- 
ly determined."  Clarke  v.  Eureka  County 
Bank,  123  F.  922.  To  secure  extension  of 
mortgage  assumed  by  vendee.  Leis  v.  Sin- 
clair, 67  Kan.  748,  74  P.  261.  As  to  whether 
words  "thus  avoiding  shock  and  jar,"  in 
contract  for  installation  of  elevator,  referred 
to  water  hammer  in  city  water  pipes  or  Jar 
to  passengers.  Reedy  Elevator  Mfg.  Co.  v. 
Mertz  [Mo.  App.]  80  S.  W.  684.  Finding  as 
to  belief  of  parties,  based  on  extrinsic  evi- 
dence immaterial.  Contract  to  give  defend- 
ant exclusive  right  to  manufacture  machines 
held  not  agreement  to  procure  patent.  Ban- 
croft V.  Union  Embossing  Co.  [N.  H.]  57  A. 
97.  Question  as  to  sufficiency  of  memoran- 
dum under  statute  of  frauds.  Brauer  v. 
Oceanic  Steam  Nav.  Co.,  178  N.  T.  339,  70  N. 
B.    863.      Liability    of    reinsurer    to    assured. 


Ruohs  V.  Traders'  Fire  Ins.  Co.  [Tenn.]  78  S. 
W.  85.  As  to  whether  amount  named  in 
agreement  not  to  engage  in  business,  is  stip- 
ulated damages  or  penalty.  Ruoker  v.  Camp- 
bell [Tex.  Civ.  App.]  79  S.  W.  627.  Ambig- 
uous contracts  are  to  be  construed  in  the 
light  of  the  circumstances  and  conditions 
under  which  they  were  made,  keeping  in 
view  the  situation,  interest  and  motives  of 
the  parties  as  far  as  they  can  be  determined 
by  the  contract  and  other  evidence,  and  then 
giving  to  the  language  used  a  reasonable 
construction.  Receipt  reciting  that  a  mining 
company  had  received  a  certain  sum  "to  be 
repaid  from  the  first  profits  of  the  mine," 
held  to  evidence  an  absolute  obligation  to 
repay  within  a  reasonable  time,  whether 
mine  made  profits  or  not.  Busby  v.  Century 
Gold  Min.  Co.  [Utah]  75  P.  725.  Sale  of  to- 
matoes. Newell  V.  New  Holstein  Canning 
Co.,  119  Wis.  635,  97  N.  W.  487.  Agreement 
to  devise  property.  In  re  Sheldon's  Estate 
[Wis.]   97  N.  W.  524. 

43.  Contract  for  carrying  freight  in  Alas- 
ka. Durand  v.  Heney,  33  Wash.  38,  73  P. 
775.  Contract  for  pool  of  stock.  Spier  v. 
Hyde,  92  App.  Div.  467,  87  N.  T.  S.  285.  Con- 
tract for  exchange  of  land  construed.  Stlck- 
ney  v.  Hughes  [Wyo.]  75  P.  945.  Term 
"minerals,"  held,  under  the  circumstances, 
not  to  include  coal.  White  v.  Sayers,  101  Va. 
821,  45  S.  E.  747.  Oil  lease  held  to  require 
development  of  property.  Indiana  Natural 
Gas  &  Oil  Co.  V.  Granger  [Ind.  App.]  70  N. 
E.  395.  Building  contract.  Fuller  Co.  v. 
Young  Co.  [C.  C.  A.]  126  F.  343.  Contract  to 
pay  real  estate  broker  commissions  when 
land  is  sold,  but  not  giving  him  exclusive 
authority  to  sell,  held  not  to  entitle  him  to 
commission  on  sale  by  owner.  Tracy  v.  Ab- 
ney,  122  Iowa,  306,  98  N.  W.  121.  Contract 
to  pay  certain  sum  to  two  sisters  "during 
the  period  they  remain  unmarried."  Held 
allowance  of  one  not  cut  off  by  marriage  of 
other.  Cohen  v.  Cohen,  141  Cal.  534,  75  P. 
100. 

44.  Indiana  Natural  Gas  &  Oil  Co.  v. 
Granger  [Ind.  App.]  70  N.  E.  395. 

45.  Written  provision  fixing  date  of  de- 
livery for  engine  and  providing  for  liqui- 
dated damages  construed  with  printed  form. 
Hardie  Tynes  Foundry  &  Mach.  Co.  v.  Glen 
Allen  Oil  Mill  [Miss.]  36  So.  262.  Contract 
to  deliver  cattle  construed.  Eager  v. 
Mathewson  [Nev.]  74  P.  404. 

46.  Hardie  Tynes  Foundry  &  Mach.  Co.  v. 
Glen  Allen  OU  Mill  [Miss.]  36  So.  2G2. 

47.  Eager  v.  Mathewson  [Nev.]  74  P.  404. 
Contract  for  construction  of  tunnel  prepared 
on  printed  form.  Daly  v.  Busk  Tunnel  R. 
Co.   [C.  C.   A.]   129  F.  513. 
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engaged  in  their  performance  and  before  any  controversy  has  arisen  concerning 
them,  is  one  of  the  best  indications  of  their  true  intent/*  and  should  control,  where 
the  contract  is  ambiguous,  and  such  construction  is  not  inconsistent  with  its  terms,*' 
or  contrary  to  law;""  but  not  when  the  language  is  clear  and  capable  of  only  one 
construction,  which  is  reasonable."^ 

In  so  far  as  a  contract  imposes  a  penalty"^  or  a  forfeiture,  it  will  be  strictly 
construed,  and  its  terms  will  never  be  extended  by  implication."'  Conditions  pre- 
cedent are  not  favored,  and  are  to  be  strictly  construed  against,  one  seeking  to  avail 
himself  of  them,"*  especially  when  a  literal  construction  would  work  a  forfeiture."" 
That  construction  will  be  favored  which  will  treat  the  sum  named  in  the  contract 
as  damages  for  its  breach  as  penal  rather  than  as  liquidated  damages."' 

All  laws  which  affect  the  validity,  construction,  discharge,  or  enforcement  of 
a  contract,  which  exist  at  the  time  and  place  of  its  execution,  and  where  it  is  to  be 
performed,  enter  into  and  form  a  part  of  it."'  The  fact  that  the  relations  of  the 
parties  under  it  are  fiduciary  should  be  taken  into  consideration."* 

In  case  of  doubt  as  to  the  legal  import  of  the  language  used,  it  will  be  construed 
most  strongly  against  the  party  using  it."' 

(§  4)  B.  What  is  part  of  contract.^" — If  the  agreement  is  evidenced  by  more 
than  one  writing,  all  of  them  are  to  be  read  together,  and  construed  as  one  eon- 
tract  ;"  and  the  same  is  true  of  several  contracts  relating  to  the  same  subject-matter, 
and  entered  into  as  a  general  whole  to  accomplish  the  single  purpose  therein  clearly 
expressed."^ 


48.  Note  held  evidence  of  loan  and  not  ex- 
tension of  time  of  payment  of  Insurance 
premium.  Manhattan  Life  Ins.  Co.  v.  Wright 
[C.  C.  A.]  126  F.  82.  As  to  waiver  of  notice 
of  acceptance  in  guaranty.  S'wisher  v.  Deer- 
ing,  204  111.  203,  68  N.  E.  517.  Agreement 
to  arbitrate  suit  construed  as  requiring  that 
judgment  should  abide  the  award.  Jones  v. 
Thomas  [Wis.]  97  N.  W.  950.  Agreement 
that  employe,  who  was  to  work  at  -whatever 
employer  might  direct,  was  to  receive  high- 
er wages  when  he  acted  as  engineer,  was 
practical  construction  of  original  contract 
as  not  including  engineer's  services.  Wilson 
V.  Godkin  [Mich.]  98  N.  W.  985.  Agreement 
to  devise  property.  In  re  Sheldon's  Estate 
[Wis.]  97  N.  W.  524.  The  acquiescence  of 
both  parties  in  a  construction  of  a  contract 
for  over  three  years  is  of  great  importance 
in  determining  its  meaning.  Western  Union 
Tel.  Co.  V.  American  Bell  Telephone  Co.  [C. 
C.  A.]  125  F.  342;  Kinney  v.  McBride  &  Co., 
88  App.  Div.  92.  84  N.  T.  S.  958. 

49.  Seller  of  irrigation  pump  acquiescing 
in  buyer's  contention  that  it  was  duty  of 
seller  to  superintend  installation  cannot  set 
up  in  action  on  contract  that  it  was  buyer's 
duty  and  that  his  failure  to  do  so  caused  de- 
lay complained  of.  Masterson  v.  Heitmann 
&  Co.  [Tex.  Civ.  App.]  77  S.  W.  983.  Con- 
tract for  use  of  water  wheel  involving  terms 
of  previous  parol  agreement.  Citizens'  Elec. 
Ijight  &  Power  Co.  v.  Gonzales  Water  Power 
Go.  [Tex.  Civ.  App.]  76  S.  W.  577.  As  to 
whether  agreement  was  new  lease  or  contin- 
uation of  old  one.  Wood  v.  Edison  Elec.  Il- 
luminating Co..  184  MaSF.  523,  69  N.  E.  364. 
Contract  of  sale  of  air  compressor  not  am- 
biguous. Oil  Creek  Gold  Min.  Co.  v.  Fair- 
banks, Morse  &  Co.  [Colo.  App.]  74  P.  543. 

50.  Deed.  Clark  v.  Lambert  [W.  Va.]  47 
S.  B.  312. 

51.  Parol  evidence  not  admissible  to  show 
that   provision    that   balance    due    on   bill   of 


sale  was  to  be  paid  in  monthly  Instalments  of 
the  "amounts  realized  from  the  sale  of  ar- 
ticles covered  by  the  bill  of  sale"  was  con- 
strued by  agent  of  buyer  as  meaning  that 
payments  should  be  made  on  basis  of  pur- 
chase price  of  articles.  Kenney  v.  McBride 
&  Co.,   88  App.  Div.   92,    84  N.  T.   S.   958. 

52.  Provision  that  owner  might  withdraw 
land  from  market  or  raise  price  on  paying 
broker  certain  per  cent  does  not  entitle  hJm 
to  such  percentage  on  sale  by  owner.  Tracy 
V.  Abney,  122  Iowa,  306,  98  N.  W.  121. 

53.  Oil  lease  held  not  forfeited  by  assign- 
ment without  consent  of  lessor.  Rose  v. 
Lanyon  Zinc  Co.  [Kan.]  74  P.  625. 

64,  55.  Antonelle  v.  Kennedy  &  Shaw 
Lumber  Co.,  140  Cal.  309,  73  P.  966. 

56.  Rucker  v.  Campbell  [Tex.  Civ.  App.1 
79   S.  W.   627. 

57.  Laws  rendering  contracts  by  members 
of  congress  with  government  void.  United 
States  V.  Dietrich,  126  F.  671. 

58.  Contract  in  regard  to  telephone  busi- 
ness held  to  create  relation  in  nature  of  a 
trust.  Western  Union  Tel.  Co.  v.  American 
Bell  Telephone  Co.  [C.  C.  A.]  125  P.  342. 

59.  Provision  that  title  was  not  to  be  ac- 
cepted if  it  was  defective  in  the  opinion  of 
a  title  company  held  not  to  release  buyer 
where  company  reported  adversely  under 
mistake  of  fact.  Hoffman  v.  Colgan  25  Kv 
L.  R.  98,  74  S.  W.  724.  One  who  himself 
writes  a  contract  cannot  be  heard  to  ques- 
tion the  plain  and  obvious  meaning  of  the 
language  used.  Action  for  rescission  of  con- 
tract to  convey  realty.  Boyd  v.  Liefer  rCnl  i 
77  P.  053.  ■■       'J 

60.  See  1  Curr.  L.  653. 

61.  Letter  written  by  employe  agreeing 
not  to  associate  with  a  certain  woman  held 
to  constitute  part  of  contract  of  employ- 
ment. Gould  V.  Magnolia  Metal  Co  207  Til 
172,  69  N.  B.  896.  ' 
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(§  4)  C.  Character;  joint  or  several,  etc."^ — ^An  obligation  undertaken  or  a 
right  granted  to  two  or  more  is  presumed  to  be  joint,  in  the  absence  of  words  of 
severance."*  If  the  contract  is  in  writing,  the  nature  of  the  liability  in  such  cases 
is  to  be  determined  from  the  words  of  the  instrument  alone;"  if  oral,  from  all  the 
circumstances  of  the  case.'" 

(§4)  D.  Langtiage  used.^'' — Words  wiU  be  given  their  primary  and  ordiaary 
meaning,  in  the  absence  of  anything  to  show  a  contrary  intent.'*  No  ambiguity  can 
arise  from  use  of  words  which  have  no  technical  or  commercial  meaning.®'  If  a 
literal  construction  would  render  the  contract  frivolous  and  ineffectual,  and  frus- 
trate its  apparent  object,  a  different  construction  will,  if  possible,  be  adopted.'* 
Words  relating  to  nonessentials,  however  much  multiplied,  should  not  be  permitted 
to  control  the  sense.'^  Clerical  errors  will  be  disregarded'^  and  inaccuracy  of  lan- 
guage resulting  from  inserting  a  word  not  meant,  or  using  the  wrong  wordy  wiU 
not  be  permitted  to  defeat  the  intention,  when  it  can  be  distinctly  ascertained.'" 
Qualifying  words  are  not  to  be  read  into  a  contract,  where  they  would  narrow  the 
apparent  general  purpose  and  defeat  a  reasonable  and  just  result.'* 

(§4)  E.  Cmtom  or  usage.''^ — Proof  of  a  general  usage  is  admissible  to  ex- 
plain a  contract,  either  in  the  absence  of  express  stipulations  or  where  the  meaning 
of  the  parties  is  uncertain  from  the  language  used,  and  where  the  usage  of  the  trade 
to  which  it  relates  with  reference  to  which  it  was  made,  may  explain  and  supply  de- 
ficiencies ia  the  instrument;'"  but  not  to  vary  or  contradict  its  plain  and  positive 
terms." 


62.  For  sale  of  land.  Morey  v.  Clopton 
[Mo.  App.]    77  S.  W.   467. 

63.  See  1  Curr.  D.  653. 

64.  "Words  of  Joinder  not  necessary. 
Agreement  to  erect  milk  condensory  plant 
held  to  create  joint  liability.  Immaterial 
tliat  defendants  agreed  to  Incorporate  where 
amount  of  stock  subscribed  was  less  than 
contract  price  and  part  of  them  did  not  sub- 
scribe at  all.  Pittsley  v.  King,  206  Pa.  193. 
55  A.  920.  Evidence  held  to  show  that  con- 
tract for  construction  of  telephone  line  was 
joint  obligation  of  defendants  [N.  D.  Rev. 
Codes  1899,  §  3766],  Clements  v.  Miller  [N. 
D.]  100  N.  W.  239.  Under  an  agreement  by 
one  tenant  in  common  to  sell  his  interest  to 
the  other  two,  the  obligations  of  the  pur- 
chasers to  the  vendor  were  several  as  well 
as  Joint.  One  could  rescind  by  agreement 
with  vendor,  without  affecting  rights  of  oth- 
er and  without  his  consent.  Mylln  v.  King, 
139  Ala.  319,  35  So.  998. 

Under  the  Calllomla  Code,  §  1659,  where 
all  parties  who  unite  in  a  promise  receive 
some  benefit  from  the  consideration,  whether 
past  or  present,  their  promise  is  presumed 
to  be  Joint  and  several.  Contract  to  pay  ad- 
ditional sum  for  land  held  Joint  and  several. 
Gummer  v.  Mairs,  140  Cal.  535,,  74  P.  26. 

65.  Pittsley  v.  King,  206  Pa.  193,  55  A. 
920. 

66.  Fact  that  professional  services  were 
rendered  under  oral  contract  for  common 
benefit  not  conclusive,  but  question  may  still 
depend  on  express  agreement  or  upon  their 
intention  as  gathered  from  all  the  circum- 
stances. Question  one  for  jury.  Matthews 
V.  Williams  Mfg.  Co.,  98  Me.  234,  56  A.  759. 
Liability  of  owners  to  broker  for  commis- 
sions for  selling  lots  held  several.  Whaples 
V.  Fahys,  87  App.  Div.  518,  84  N.  T.  S.  793. 

67.  See  1   Curr.  L.   655. 

68.  "Legal  representatives,"   used   in   con- 


nection with  word  "assigns,"  means  executors 
or  administrators.  Sullivan  v.  Louisville  & 
N.  R.  Co.,  138  Ala.  650,  35  So.  694.  Natural 
meaning  in  connection  with  the  facts  and 
circumstances  existing  and  referred  to  when 
they  are  used.  Provision  that  payments 
might  "occasionally"  be  made  on  ten  days 
time  held  to  mean  when  exigencies  of  busi- 
ness required.  Morton  v.  Clark,  184  Mass. 
555,  69  N.  B.  309.  Plain,  ordinary  and  popu- 
lar sense  unless  they  have  acquired  a  dif- 
ferent meaning.  Agreement  to  pay  counsel 
fees  when  a  will  is  "defeated"  satisfied  by 
decree  on  stipulation  in  probate  court  at  va- 
riance with  terms  of  will.  Ingersoll  v.  Co- 
ram, 127  F.  418. 

69.  Manure.  Keyea  &  W.  Livery  Co.  v. 
Freber,  102  Mo.  App.  315,  76  S.  "W.  698. 

70.  "Rentals"  and  "royalties."  Western 
Union  Tel.  Co.  v.  American  Bell  Tel.  Co.  [C. 
C.  A.]  125  F.  342. 

71.  Western  Union  Tel.  Co.  v.  American 
Bell  Tel.  Co.   [C.  C.  A.]  125  F.  342. 

72.  Word  "heretofore"  used  for  "hereaft- 
er" in  contract  for  services.  Mulligan  v. 
Smith  [Colo.]  76  P.  1063.  Provision  in  trust 
deed  that  solicitor's  fees  for  foreclosing  it 
shall  be  five  per  cent  of  the  principal  "note" 
held  to  mean  of  the  principal  "notes."  Noo 
V.  Whitbeck,  105  111.  App.  502. 

73.  Noe  V.  Whitbeck,  105  111.  App.  502. 
Provision  in  oil  lease  giving  such  other 
rights  and  privileges  as  are  vested  In 
"mines"  under  the  law,  held  to  mean  as  are 
vested  in  "miners."  Swift  v.  Occidental  Mln. 
&  Petroleum  Co.,  141  Cal.  161,  74  P.  700. 

74.  Ingersoll  v.  Coram,  127  F.  418. 

75.  See  1  Curr.  L.   657. 

76.  Kalamazoo  Corset  Co.  v.  Simon,  129  F. 
144.  "San  Domingo  mahogany."  Snoqualmi 
Realty  Co.  v.  Moynihan  [Mo.]  78  S.  W.  1014. 
Of  a  custom  allowing  a  prospector  to  burn 
oil   produced    on    a  claim    to    show    rights    of 
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(§4)  F.  As  to  place,  time  and  compensation.  Place. — A  contract  is  made 
at  the  place  where  it  becomes  complete,'*  and  is  performable  in  the  place  where  the 
circumstances,  viewed  in  the  light  of  pertinent  statutes,  indicate  that  the  parties 
intended  or  expected  it  to  be  performed.'* 

Time. — Ordinarily,  time  will  not  be  regarded  as  of  the  essence  of  the  con- 
tract,*" unless  the  parties  so  stipulate,  or  the  nature  of  the  agreement  is  such  as  to 
indicate  that  such  must  have  been  their  intention.*'- 

If  a  contract  other  than  a  money  demand  specifies  no  time  within  which  per- 
formance is  to  take  place,  the  promisor  will  ordinarily  be  allowed  a  reasonable  time, 
taking  into  consideration  the  subject-matter  of  the  agreement.*^  What  is  a  reason- 
able time  depends  upon  the  circumstances  of  the  case,  and  is  to  be  determined  with 
reference  to  the  means  and  ability  of  the  party  who  is  required  to  perform.*'  Such 
time  will  not  begin  to  run  until  some  one  interested  in  the  matter  calls  for  some- 
thing to  be  done  respecting  it.**  If  a  contract  is  not  limited  as  to  its  duration  by 
its  express  terms  or  by  the  iaherent  nature  of  the  agreement  itself,  the  obligations 
it  imposes  will  be  presumed  to  be  perpetual.*"  This  rule,  of  course,  does  not  apply 
where  the  relations  created  are  personal  ones  merely,  as  those  of  partnership,  mas- 


lessee  claiming  under  written  lease.  Swift 
V.  Occidental  Min.  &  Petroleum  Co.,  141  Cal. 
161,  74  P.  700.  Evidence  admissible  to  show 
custom  among  brokers  to  use  different  form 
of  words  when  contracting'  In  their  own 
name  and  when  contracting  subject  to  the 
confirmation  of  others.  McKown  v.  Gettys, 
25  Ky.  Li.  R.  2070,  80  S.  W.  169.  Architect 
held  not  entitled  to  recover  for  preparing 
plans  for  building  not  erected,  where  uni- 
form custom  between  parties  was  for  him  to 
be  paid  only  in  case  buildings  were  erected. 
In  re  McCaul's  Estate,  206  Pa.  506,  56  A.  26; 
Appeal  of  Clarkson,  206  Pa.  606,  56  A.  26. 
To  explain  characters,  marks  and  technical 
terms  used  in  a  particular  business  which 
are  unintelligible  to  persons  not  acquainted 
therewith.  Question  as  to  sufficiency  of 
memorandum  under  statute  of  frauds. 
Brauer  v.  Oceanic  Steam  Nav.  Co.,  178  N.  T. 
339,  70  N.  E.  863. 

77.  Terms  of  reference  to  a  "stock  sheet" 
in  contract  of  sale  of  "Job  lot"  of  goods  held 
to  exclude  custom  from  consideration,  it  not 
being  ordinary  job-lot  sale,  and  the  custom 
being  too  uncertain  in  its  terms.  Kalamazoo 
Corset  Co.  v.  Simon,  129  F.  144.  As  to  whom 
benefit  in  reduction  of  duty  on  coal  pur- 
chased in  foreign  market  should  Inure. 
Withers  v.  Moore,  140  Cal.  591,  74  P.  159. 
Under  Cal.  Code  Civ.  Proc.  §  1870,  subd.  12, 
providing  that  evidence  may  be  given  of 
usage  to  explain  the  true  character  of  a 
contract,  where  It  Is  not  plain,  but  that 
usage  is  never  admissible  except  as  an  in- 
strument of  Interpretation.  Id.  See  Customs 
and  Usages,  1  Curr.  L.   830. 

78.  Promise  to  repay  money  advanced  by 
bank.  Bank  of  Tolo  v.  Sperry  Flour  Co.,  141 
Cal.  314,  74  P.  855.  A  contract  made  orally 
or  by  telephone  is  made  In  the  county  where 
the  offer  of  one  is  accepted  by  the  other. 
In  county  where  party  is  when  he  accepts. 
Id. 

79.  Bank  of  Tolo  v.  Sperry  Flour  Co.,  141 
Cal.  314,  74  P.  855.  A  contract  to  repay 
money  loaned  by  a  bank  is,  in  the  absence  of 
a  provision  to-  the  contrary,  to  be  performed 
in  the  county  where  the  bank  is  situated. 
Is  agreement  to  pay  at  the  bank.     Id. 

80.  Time  of  payment  In  contract  for  sale 
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of  land.  Wheeling  Creek  Gas,  Coal  &  Coke 
Co.  V.  Elder  [W.  Va.]  46  S.  E.  357.  Time  is 
not  ordinarily  of  the  essence  of  a  contract  to 
repay  money  borrowed.  Assignment  of  in- 
surance policy  as  collateral  security  for  note. 
Manhattan  Life  Ins.  Co.  v.  Wright  [C.  C. 
A.]  126  F.   82. 

81.  Contract  to  deliver  cotton  In  future. 
Swell  v.  Hogan,  119  Ga.  167,  46  S.  B.  67.  The 
time  of  payment  of  insurance  premiums  is. 
Manhattan  Life  Ins.  Co.  v.  Wright  [C.  C.  A.1 
126  F.  82. 

82.  Sale  of  saw  logs.  Poling  v.  Condon- 
Lane  Boom  &  Lumber  Co.  [W.  Va.]  47  S.  B. 
279.  Where  contract  obligated  defendant  to- 
procure  a  lease  for  plaintiff  for  two  years 
from  a  specified  date,  but  no  time  was  speci- 
fied within  which  It  was  to  be  procured, 
he  was  entitled  to  a  reasonable  time  from 
such  date,  and  an  action  brought  before  suoh 
date  is  prima  facie  premature.  Neilsen  v. 
Mayer,  85  N.  T.  S.  1069.  Agreement  as  to 
settlement  of  title  in  land  contract.  Bryant 
v.  Atlantic  Coast  Line  R.  Co.,  119  Ga.  607,  46 
S.  B.  829.  Where  agreement  to  sell  land  to 
pay  debt  does  not  fix  time  when  sale  Is  to 
be  made  or  price  and  terms  of  sale,  law  will 
imply  that  It  Is  to  be  made  within  reason- 
able time,  for  reasonable  price  and  on  rea- 
sonable terms.  Johnson  v.  Staley  [Ind.  App.J 
70  N.  E.  541.  Guaranty  that  mortgage  should 
be  extended.  Length  of  extension  not  fixed. 
Leis  v.  Sinclair,  67  Kan.  748,  74  P.  261. 

83.  Evidence  of  conversations  of  parties 
admissible  to  show  circumstances  under 
which  contract  was  made  and  what  they 
thought  was  reasonable  time.  Neilsen  v. 
Mayer,  85  N.  T.  S.  1069. 

84.  In  action  for  breach  of  contract  to 
procure  lease,  failure  to  allege  demand  there- 
for after  date  when  It  was  to  begin  to  run 
is  demurrable.  Neilsen  v.  Mayer,  85  N.  T  S 
1069. 

85.  Contract  giving  telegraph  company 
right  to  maintain  line  on  right  of  way  of 
railroad  company  held  to  give  rights  of 
property  in  nature  of  an  easement,  and  not 
to  be  revocable  at  the  will  of  the'  railroad 
company.  Western  Union  Tel.  Co.  v.  Penn- 
sylvania Co.  [C.  C.  A.]  129  P.  849. 
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ter  and  servant,  and  the  like,^'  in  which  case,  if  there  is  no  time  for  continuance, 
either  party  may  in  good  faith  terminate  the  contract  when  he  sees  fit  on  reasonable 
notice  to  the  other.*' 

Where  no  stated  price  is  fixed  in  the  contract,  the  ordinary  or  going  price  will 
be  presumed.** 

(§4)  G.  What  law  governs. — The  lex  loci  contractus  governs  in  so  far  as  the 
nature,  application  and  interpretation  of  a  contract  are  concerned,*"  but  the  lex  fori 
governs  the  course  of  procedure  in  giving  redress  thereon.""  The  evidence  by  which 
a  contract  is  proved  is  no  part  of  the  contract,  and  hence  is  governed  by  the  lex 
fori."^  Where  a  contract  is  made  and  is  to  be  performed  in  the  same  state,  the 
laws  of  that  state  govern  the  rights  of  the  parties  thereunder."-  A  contract  made 
in  one  state  to  be  performed  in  another  is  governed  by  the  laws  of  the  latter  as  to 
its  validity,  obligation  and  effect."* 

§  5.  Modification  and  m&rger.^* — Parties  to  a  contract  may  at  pleasure,  by 
mutual  assent,  alter,  modify,  or  rescind  it."°  The  general  rule  is  that  a  contract 
must  be  discharged  in  the  same  form  as  that  in  which  it  was  made,""  but  this  does 
not  apply  where  the  contract  as  modified  has  been  acted  upon."'     Any  contract. 


88.  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania Co.  [C.  C.  A.]  129  P.  849. 

87.  Evidence  insufficient  to  sustain  find- 
ing that  defendant  was  bound  by  a  contract 
In  regard  to  cattle  shipping  business  which 
he  could  not  change  at  will.  Ceballos  v. 
Munson  S.  S.  Line,  87  N.  T.  S.  811. 

Particular  contracts  constmcdt  Provision 
that  shipments  were  to  be  made  as  ordered 
but  all  to  be  made  before  certain  date  means 
that  orders  shall  be  given  so  that  they  may 
be  filled  before  such  date  and  not  so  that 
shipments  may  be  made  at  uniform  rate. 
VS^ells  v.  Hartford  Manilla  Co.,  76  Conn.  2T, 
55  A.  599.  Under  agreement  to  make  good 
within  a  year  defects  in  heating  apparatxis 
installed  by  plaintiff,  held  that  he  had  a  year 
after  making  contract  to  make  system  com- 
plete, and  comply  with  terms  of  agreement. 
Lehmann  v.  Warren  Webster  &  Co.,  209  111. 
264,  70  N.  B.  600.  An  agreement  that  bills 
may  be  charged  to  one  "for  the  present" 
means  so  long  as  the  contract  was  not  ter- 
minated by  notice,  for  an  indefinite  period, 
with  implied  condition  that  it  should  not  be 
unreasonable.  15  months  not  unreasonable. 
Lewis  V.  Worrell  [Mass.]  71  N.  B.  73.  Con- 
tract of  employment  held  to  be  for  indefi- 
nite period  and  not  to  authorize  plaintiff  to 
lease  store  in  defendant's  name,  or  for  a 
longer  period  than  a  month.  Harrington  v. 
Brockman  Commission  Co.  [Mo.  App.]  SI  S. 
W.  629.  Option  contract  for  sale  of  iron  held 
to  have  been  extended  by  mutual  consent 
for  length  of  time  seller's  furnaces  were 
shut  down.  Farquhar  Co.  v.  New  River  Min- 
eral Co.,  87  App.  Div.  329,  84  N.  Y.  S.  802. 

"Iinmeaiately"  .means  forthwith.  Notice  11 
days  after  default  not  immediate  notice.  Na- 
tional Surety  Co.  v.  Long  [C.  C.  A.]  125  F. 
887. 

88.  For  carriage  of  freight.  Durand  v. 
Heney,    33   Wash.   38,   73   P.   775. 

89.  Marvel  v.  Marvel  [Neb.]  97  N.  W.  640. 
Contract  of  sale  of  coffee  made  in  New  Tork 
and  storage  and  delivery  to  be  there,  held  to 
be  New  Tork  contract,  and  its  validity  de- 
termined by  laws  of  that  state.  Crossman  v. 
Lurman,  192  U.  S.  189,  48  Law.  Ed.  401.  A 
contract  void  at  the  place  where  made  is 
void    everywhere.      Contrary    to   statute    re- 


quiring corporation  to  obtain  certificate  of 
compliance  with  corporation  laws.  Alle- 
gheny Co.  V.  Allen,  69  N.  J.  Law,  270.  55  A. 
724.  Agreement  on  rale  of  land  in  Ohio  to  a 
West  Virginia  corporation  not  to  engage  in 
competing  business  "within  50  miles  of  place 
of  business  of  such  corporation  depends  for 
its  validity  on  laws  of  West  Virginia.  Rob- 
inson V.  Suburban  Brick  Co.  [C.  C.  A.]  127 
F.  804.  Contracts  made  in  Nebraska  with 
residents  of  that  state,  by  a  foreign  build- 
ing and  loan  association  through  agents  lo- 
cated in  such  state,  are  Nebraska  contracts, 
and  their  construction,  validity  and  enforce- 
ment are  governed  by  Its  laws.  As  to  usury. 
National  Mut.  Bldg.  &  Loan  Ass'n  v.  Retz- 
man  [Neb.]  96  N.  W.  204.  Legality  of  notes, 
given  to  secure  debts  for  dealing  in  options 
to  purchase  grain,  made  in  one  state  and 
sent  by  mall  to  payees  in  another  for  pur- 
pose of  taking  up  old  notes,  is  determined 
by  the  law  of  the  latter  state.  Corn  Bxch. 
Nat.  Bank  v.  Jansen  [Neb.]   97  N.  W.   814. 

90.  Marvel  v.  Marvel  [Neb.]   97  N.  W.  640. 

91.  Creation  of  trust  in  realty  by  parol. 
Marvel  v.  Marvel  [Neb.]  97  N.  W.  640. 

92.  As  to  whether  master  waived  right  to 
discharge  servant.  Daniels  v.  Boston  &  M. 
R.  Co.,  184  Mass.  337,  68  N.  E.  337. 

93.  Place  of  payment  expressed  in  note 
when  signed.  Montana  Coal  &  Coke  Co.  v. 
Cincinnati  Coal  &  Coke  Co.,  69  Ohio  St.  351, 
69   N.  B.   613. 

94.  See  1  Curr.  L.   669. 

95.  Contract  for  sale  of  land  by  tenants  in 
common.  Mylin  v.  King,  139  Ala.  319  35  So. 
998. 

96.  Arbogast  v.  Mylius  [W.  Va.]  46  S.  E. 
809. 

In  Montana,  a  written  contract  can  be  al- 
tered only  by  another  contract  in  writing 
or  an  executed  oral  agreement  [Mont.  Civ. 
Code,  §§  2281,  2204].  Easterly  v.  Jackson 
[Mont.]   75  P.   357. 

97.  Contract  for  sale  of  land,  under  seal, 
orally  rescinded  and  land  resold.  Arbogast 
V.  Mylius  [W.  Va.]  46  S.  E.  809.  Sale  of  ma- 
chinery [N.  D.  Rev.  Codes  1899,  §  3963]. 
Reeves  &  Co.  v.  Bruening  [N.  D.]  100  N.  W. 
241.  Unless  a  contrary  intention  appears. 
Agel    V.    Patch     Mfg.     Co.     [Vt.]     58    A.     792. 
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written  or  verbal,  not  under  seal,  may  be  modified  or  annulled  by  a  subsequent  ver- 
bal contract,  if  permissible  under  the  statute  of  frauds."*  If  the  modification  is 
mutual-,  no  further  consideration  is  necessary, °°  but  if  unilateral,  the  rule  is  other- 
wise.^ 

A  contract  which  is  substituted  for  and  supersedes  a  prior  one  determines  the 
rights  of  the  parties  in  regard  to  tlie  transaction.^ 

Merger.^ — In  the  absence  of  fraud  or  mistake,  a  complete  written  contract  is  a 
merger  of  air  antecedent  or  simultaneous  agreements  between  the  parties,  and  af- 
fords conclusive  evidence  of  knowledge  and  assent  on  the  part  of  the  parties  to  its 
contents,  terms  and  conditions.*  An  implied  contract  is  merged  in  a  subsequent 
express  contract  in  regard  to  t-he  same  subject-matter.'  A  valid  contract  is  not 
abrogated  by  an  attempt  to  merge  it  in  a  void  one."    An  action  may  be  maintained 


Written  agreement  to  submit  lire  loss  to  ar- 
bitration. Rutter  V.  Hanover  Fire  Ins.  Co., 
138  Ala.  202.  35  So.  33.  A  provision  in  a 
buildiiig  contract  requiring  the  contractor 
to  furnish  the  hardware  was  modified  by  the 
owners  purchasing  it  in  the  presence  and 
with  the  consent  of  the  contractor,  and  re- 
questing the  seller  to  charge  it  to  him. 
Cline  V.  Shell,  43  Or.   372,  73  P.  12. 

98.  To  Install  heating  plant.  Putnam 
Foundry  &  Mach.  Co.  v.  Canfleld  [R.  I.]  56  A. 
1033.  Contract  for  sale  of  land  consisting  of 
letters  modified  by  parol  agreement  as  to 
price,  etc.  David  Bradley  v.  Bower  [Neb.] 
99  N.  "W.  490.  Evidence  held  to  show  parol 
modification  of  contract  of  employment  as 
land  agent.  Toungberg  v.  Lamberton 
[Minn.]  97  N.  W.  671.  Employment  as  sales- 
man. Instructions  approved.  Strahl  v. 
Western  Grocer  Co.  [Neb.]  98  N.  W.  1043; 
Harrington  v.  Brockman  Commission  Co. 
[Mo.  App.]  81  S.  W.  629. 

09.  Strahl  v.  Western  Grocer  Co.  [Neb.] 
98  N.  W.  1043;  Mylin  v.  King,  139  Ala.  319, 
35   So.   998. 

1.  Harrington  v.  Brockman  Commission 
Co.  [Mo.  App.]  81  S.  W.  629.'  Subsequent 
agreements,  without  consideration,  will  be 
held  of  no  ivail.  First  Nat.  Bank  v.  Wells, 
98  Mo.  573,  73  S.  W.  293.  There  being  an  en- 
croachment on  property  deeded,  the  grantor 
deposited  a  certain  sum  for  grantee's  benefit, 
to  be  returned  upon  delivery  of  a  release  of 
the  land  so  affected  before  a  certain  date. 
Held,  that  an  extension  of  time,  made  after 
said  date,  without  consideration,  did  not  au- 
thorize recovery  of  such  deposit  upon  tender 
of  a  release  after  the  date  originally  speci- 
fied. Bronner  v.  Hirsch,  84  N.  T.  S.  139. 
Where  one  undertakes  to  perform  service  or 
labor  for  another  for  a  given  sum,  a  sub- 
sequent agreement  to  pay  a  larger  sum  must 
be  based  on  a  new  consideration  in  order  to 
be  enforceable.  Building  contract.  Willing- 
ham  Sash  &  Door  Co.  v.  Drew,  117  Ga.  850, 
45  S.  B.  237.  Where  defendant,  under  an 
oral  contract,  hired  plaintiff  to  work  for  him 
for  a  specified  time  at  a  certain  rate  per 
week,  a  subsequent  written  agreement  giv- 
ing defendant  the  right  to  discharge  him  at 
the  end  of  any  week  was  without  considera- 
tion and  did  not  affect  the  oral  one.  Fanger 
v.  Caspary,  87  App.  Div.  417,  84  N.  T.  S.  410. 

2.  Spier  v.  Hyde,  92  App.  Div.  467,  87  N.  T. 
S.  285.  Plaintiff  not  entitled  to  recover  on 
T/ritten  contract  for  broker's  commission 
where  it  appears  that  new  oral  contract  was 
substituted  therefor.     Instructions  approved. 


Kidman  v.  Garrison,  122  Iowa,  215,  97  N.  W. 
1078.  Endorsement  on  back  of  contract  held 
to  constitute  new  agreement  as  to  payments 
under  contract  to  secure  purchaser  for  in- 
surance company.  Hart  v.  Garrett  Co.,  87  N. 
Y.  S.  574. 

8.     See  1  Curr.  L.  671. 

4.  Harrington,  v.  Brockman  Commission 
Co.  [Mo.  App.]  81  S.  W.  629.  Cannot  declare 
on  oral  agreement  in  same  terms  as  void 
written  one  and  secure  admission  of  latter 
in  evidence  as  admission  of  facts  therein 
contained.  Owens  v.  Wilkinson,  20  App.  D. 
C.  51.  A  verbal  agreement  by  the  agent  of  a 
railroad  company  to  furnish  cars  for  ship- 
ment of  cattle  is  not  merged  in  a  subsequent 
written  contract  limiting  the  authority  of 
the  agent  to  make  such  a  contract.  Gulf, 
etc.,  R.  Co.  v.  Combes  [Tex.  Civ.  App.]  80  S. 
W.  1045.  Oral  agreement  for  purchase  of  lot 
and  terms  of  receipt  given  for  first  payment 
held  merged  in  subsequent  written  contract 
adjusting  all  matters  in  dispute  between 
them.  Hutchinson  v.  Coonley,  209  111.  437,  70 
N.  E.  686.  A  verbal  contract  is  superseded 
by  a  subsequent  written  contract  relating  to 
the  same  subject-matter.  Contract  for  sale 
of  land  [Mont.  Civ.  Code,  §§  2186].  Easterly 
V.  Jackson  [Mont.]  75  P.  357.  One  who 
claims  that  a  third  contract  has  never  be- 
come operative  for  failure  to  comply  with 
conditions  precedent  cannot  object  that  an 
implied  and  a  written  contract,  on  which 
plaintiffs'  first  and  second  causes  of  ac- 
tion were  based,  were  merged  In  such  third 
contract.  For  installation  of  hot  air  plant. 
Stagg  v.  St.  Jean  [Mont.]  74  P.  740.  Under- 
standing that  one  indorser  on  note  should 
save  others  harmless  held  to  be  superseded 
by  giving  a  new  note  which  they  were  noti- 
fied would  render  them  all  makers.  Tinker 
V.  Catlin,  205  111.  108,   68  N.  E.  773. 

5.  Contract  to  sort  and  deliver  logs  with 
reasonable  dispatch  as  they  came  down  the 
river,  implied  from  defendant's  operation  of 
a  boom,  merged  in  subsequent  express  con- 
tract to  sort  and  saw  plaintitC's  logs,  deliv- 
ered in  jam  above  the  boom,  with  reason- 
able dispatch.  Rledinger  v.  Diamond  Match 
Co.  [C.  C.  A.]  123  F.  244. 

6.  Employment  of  attorney  under  con- 
tract tending  to  prevent  reconciliation  be- 
tween husband  and  wife.  McCurdy  v.  Dillon 
[Mich.]  98  N.  W.  746.  Verbal  contract  not 
affected  by  attempt  to  merge  it  in  void  writ- 
ten one.  Word  v.  Kennon  [Tex.  Civ.  App  ] 
75  a.  W.  365. 
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against  a  railroad  company  on  a  verbal  contract  of  shipment,  under  certain  circum- 
stances, though  a  written  contract  is  thereafter  entered  into.'^ 

§  6.  Discharge  ly  performance  or  breach.  A.  General  rules.'. — A  material 
breach  of  any  of  the  terms  of  an  entire  contract  justifies  the  other  party  in  refusing 
to  be  thereafter  bound  by  it,"  and  entitles  him  to  bring  an  action  for  damages  there- 
for.^" The  only  test  of  the  right  to  recover- for  the  breach  of  a  contract  is  the  ex- 
istence of  such  breach.^^  The  immateriality  of  a  warranty  or  condition  preced- 
ent, and  the  innocuousness  of  a  failure  to  perform  it,  are  no  defense,*"  and  the  care 
or  negligence  of  the  obligor  in  his  endeavor  to  perform  is  immaterial.** 

If  one  party  to  a  contract  fails  to  make  a  payment  as  provided  for  therein,  the 
other  party  may  eontiaue  performance  under  the  contract  and  sue  thereunder  for 
the  fixed  value  of  his  services,  or  he  may  treat  the  contract  as  at  an  end  and  sue  on 
a  quantum  meruit.** 

A  party  is  entitled  to  stop  further  performance  of  an  executory  contract,  and 
thereby  limit  his  liability  for  the  remaining  period  for  which  it  is  to  run  to  damages 
for  its  breach.*" 

Repudiaiion. — If  one  party  repudiates  the  contract,  either  before  or  during  per- 
formance, the  other  party  is  thereby  excused  from  further  performance  on  his 
part.**    He  may  either  elect  to  treat  the  contract  as  still  in  force  and  pursue  his 


7.  Instructions  approved.  Gulf,  etc.,  R. 
Co.  V.  MoCord  [Tex.  Civ.  App.]  81  S.  W.  1032. 
See,  also.  Evidence,  §  10  B,  post. 

8.  See  1  Curr.  L.  671. 

9.  Employment.  Ornstein  v.  Tahr  &  L. 
Drug  Co.,  119  Wis.  429,  96  N.  W.  826.  The 
refusal  to  furnish  an  advertisement  is  a 
breach  of  a  contract  with  publishers  to  in- 
sert one.  Haynes  &  Co.  v.  Nye  [Mass.]  70 
N.  B.  932.  Notification  to  discontinue  ad- 
vertising constitutes  a  breach  of  contract. 
Ward  V.  American  Health  Food  Co.,  119  Wis. 
12,  96  N.  W.  388.  Contract  by  lessee  of  opera 
house  with  manager  held  breached  by  sale 
of  the  lease,  and  not  by  verbal  repudiation  of 
contract  or  return  to  accommodation  In- 
dorser  of  note  given  by  manager.  Marko- 
witz  V.  Greenwall  Theatrical  Circuit  Co.  [Tex. 
Civ.  App.]  75  S.  W.  74,  317.  A  provision  that 
defendant  will  not  xise  or  sell  any  construc- 
tion similar  to  that  which  It  was  given  per- 
mission to  manufacture,  and  will  construct 
such  construction  "with  good  faith  and  the 
utmost  diligence"  is  violated  by  its  inducing 
a  party  to  use  a  different  construction  for 
the  sole  purpose  of  saving  royalties  which  it 
would  otherwise  have  to  pay  to  plaintiff. 
Standard  Fireprooflng  Co.  v.  St.  Louis  Ex- 
panded Metal  Fireprooflng  Co.,  177  Mo.  559, 
76  S.  W.  1008. 

10.  Failure  to  furnish  casing,  pipe,  and 
material  for  pump  for  well  which  plaintiff 
was  to  drill  until  several  weeks  after  its 
completion,  held  breach.  Olson  v.  Viroqua 
[Wis.]  99  N.  W.  326.  Befusal  to  take  in- 
struments, though  had  contracted  to  do  so 
for  definite  term.  Parker  v.  McKannon  Bros. 
&  Co.  [Vt.]  56  A.  636.  Failure  to  notify  de- 
fendant that  plaintiff  could  not  furnish  re- 
quired number  of  convicts,  as  provided  for 
by  contract,  held  material  variation  there- 
from. Grifllth  V.  Newell  [S.  C]  48  S.  E.  259. 
The  mere  clerical  work  of  copying  an  ab- 
stract which  one  declines  to  certify  or  ex- 
tend is  not  a  breach  of  a  contract  not  to  en- 
gage in  the  business  of  abstractor  of  titles, 
nor  is  the  obtaining  of' abstracts  for  his  per- 
sonal  use   from   plaintiff's  competitor  at   re- 


duced rates.  Linn  County  Abstract  Co.  v. 
Beechley  [Iowa]  99  N.  W.  702.  The  fact 
that  plaintiffs  returned  unfinished  garments 
to  defendants  held  not  to  constitute  a  breach 
of  the  contract  to  manufacture  them,  It  not 
appearing  that  they  had  agreed  to  make  any 
definite  number,  or  that  it  w^ould  cost  de- 
fendants any  more  to  manufacture  them 
than  the  price  which  they  had  agreed  to 
pay  plaintiffs.  Goldberg  v.  Zucker  [Sup.]  88 
N.  T.  S.  410.  Allowing  insurance  company 
to  defend  case  held  breach  of  contract  re- 
taining attorney.  Watson  v.  Columbia  Min. 
Co.,  118  Ga.  603,  45  S.  B.  460. 

11,  12.  National  Surety  Co.  v.  Long  [C.  C. 
A.]  125  F.  887.' 

13,  Giving  notice  to  surety  of  failure  of 
contractor  to  fulfill  contract.  National  Sure- 
ty Co.  v.  Long  [C.  C.  A.]   125  F.  887. 

14.  Contract  to  haul  ties.  Cook  v.  Galla- 
tin R.  Co.,  28  Mont.  509,  73  P.  131.  A  fail- 
ure of  one  party  to  pay  a  monthly  Instal- 
ment due  thereunder,  in  the  absence  of  facts 
showing  an  abandonment  or  repudiation  of 
the  contract  on  his  part,  does  not  authorize 
the  other  party  to  rescind  and  recover  pros- 
pective profits,  but  only  to  recover  for  what 
he  has  actually  delivered.  Hudson  River 
Power  Transmission  Co.  v.  United  Traction 
Co.,  43  Misc.  205,  88  N.  T.  S.  448.  Failure  to 
make  Instalment  of  payment  on  time  gives 
right  to  rescind.  Contractors  &  Builders' 
Supply  Co.  V.  Alta  Portland  C.  Co.,  4  Ohio 
C.  C.    (N.   S.)   225. 

16.  Contract  for  advertising  in  street 
cars.  Ward  v.  American  Health  Food  Co., 
119  Wis.  12,  96  N.  W.  388.  Sale  of  buttons. 
McCall  Co.  V.  Jennings,  26  Utah,  459,  73  P. 
639;  Hixson  Map  Co.  v.  Nebraska  Post  Co. 
[Neb.]  98  N.  W.  872.  Contract  giving  plain- 
tiff sole  right  to  Introduce  asphalt  block 
pavement.  Dunham  v.  Hastings  Pavement 
Co.,  88  N.  T.  S.  835. 

16.  Poling  V.  Condon-Lane  Boom  &  Lum- 
ber Co.  [W.  Va.]  47  S.  B.  279.  Evidence  held 
to  show  that  plaintiff  abandoned  contract 
for   sale   to   him    of   timber,    and   refused   to 
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remedies  thereunder,  or  to  consider  it  as  at  an  end  and  sue  for  damages  for  its 
breach.^^  But  there  must  be  an  absolute  and  unequivocal  refusal  to  perform,  and 
the  other  party  must  adopt  the  renunciation  by  so  acting  upon  it  as  to  declare  in 
effect  that  he  too  treats  it  as  at  an  end."  If  the  innocent  party  refuses  to  accept 
the  renunciation  and  continues  to  insist  on  performance,  the  contract  remains  in 
existence  for  the  benefit  and  at  the  risk  of  both  parties.^' 

Where  one  party  to  a  contract  makes  further  performance  impossible,  the  other 
party  is  thereby  discharged  and  may  sue  for  damages  for  a  breach.^"  He  cannot 
thereafter  be  compelled  to  resume  performance  by  notice  to  him  to  do  so.^^  He 
who  commits  the  first  substantial  breach  of  a  contract,^^  or  who  by  his  own  acts  dis- 
ables himself  from  performing  it,  cannot  recover  for  a  breach  by  the  other  party,"' 
nor  can  one  take  advantage  of  a  breach  induced  by  his  own  conduct.^*  Thus  one 
who  prevents  execution  within  the  time""  or  in  manner  agreed  upon  cannot  avail 
himself  of  such  nonperformance  for  the  purpose  of  avoiding  it."' 


perform    on    his   part.      Gross  v.   Lewis    [W. 
Va.]  46  S.  B.  174. 

17.  In  case  of  purchaser  of  personal  prop- 
erty to  perform,  vendor  has  election,  but  if 
vendor  fails,  purchaser-  has  no  other  remedy 
than  to  sue  for  breach.  Fakas  v.  Hollings- 
head,  42  Misc.  287,  86  N.  T.  S.  560.  May  sue 
at  once  or  await  the  event  and  accept  per- 
formance If  the  first  party  repents  and  ten- 
ders It.  Need  not  tender  amount  thereafter 
becoming  due.  Markowitz  v.  Greenwall 
Theatrical  Circuit  Co.  [Tex.  Civ.  App.]  75  S. 
W.  74,  317.  Material  modification  of  benefit 
certificate  in  beneficial  association  by  re- 
ducing amount  of  benefit  releases  from  fu- 
ture payment  of  dues  and  authorizes  re- 
scission and  suit  for  damages.  Authorities 
reviewed.  O'Neill  v.  Supreme  Council  A.  L. 
H.  [N.  J.  Law]  57  A.  463.  An  order  to  a 
railroad  contractor  to  stop  work  but  to  re- 
main there  for  a  time,  which  is  not  followed 
by  an  order  to  resume  work,  justifies  con- 
tractor In  treating  contract  as  rescinded. 
Dobbling  v.  York  Spring  R.  Co.,  207  Pa.  123, 
66  A.   849. 

18.  Facts  held  not  to  show  anticipatory 
breach.  Wells  v.  Hartford  Manilla  Co.,  76 
Conn.  27,  55  A.  599.  Test  is  whether  his  acts 
and  conduct  evince  an  intention  no  longel 
to  be  bound.  Failure  of  purchaser  to  allow 
true  weight  does  not  authorize  rescission. 
Hartnett  v.  Baker  [Del.  Super.]  56  A.  672. 
Improperly  notifying  the  other  party  who 
was  not  In  default  that  the  contract  is  at 
an  end  is  a  breach.  Emack  v.  Hughes,  74 
Vt.  382,  52  A.  1061.  In  order  that  a  mere 
notice  of  intention  not  to  perform  may  con- 
stitute a  breach,  the  other  party  must  act 
upon  it.  Letter  held  not  a  repudiation  or 
renunciation  of  contract  for  sale  of  saw 
logs.  Poling  V,  Condon-Lane  Boom  &  Lum- 
ber Co.  [W.  Va.]  47  S.  E.  279.  A  refusal  to 
perform  before  the  time  of  performance  ar- 
rives does  not  by  itself  amount  to  a  breach, 
unless  the  other  party  adopts  such  renun- 
ciation. Wells  v.  Hartford  Manilla  Co.,  76 
Conn.  27,  55  A.  599.  A  mere  declaration  by 
a  party  to  a  contract,  before  performance  is 
due  by  either  party,  that  he  does  not  Intend 
to  carry  It  out,  does  not  constitute  a  breach 
so  as  to  at  once  authorize  the  other  to 
maintain  an  action  therefor,  since  he  may 
at  any  time  before  performance  becomes  due 
rerant  and  comply  with  his  agreement 
(Hixson  Map  Co.  v.  Nebraska  Post  Co. 
[Neb.]  98  N.  W.  872);  but  if  he  fails  to  with- 


draw his  declaration  before  the  time  comes 
for  performance.  It  will  excuse  the  default 
of  the  other  party  (Id.).  Letter  held  not  to 
be  such  absolute  repudiation  of  contract  as 
to  justify  discharge  of  employe.  Daniels  v. 
Boston  &  M.  R.  Co.,  184  Mass.  337,  68  N.  E. 
337. 

19.  Poling  V.  Condon-Lane  Lumber  Co. 
[W.  Va.]  47  S.  B.  279. 

20.  Work  on  building  contract  wrongfully 
stopped  by  owner.  Cochran  v.  Toho,  34 
Wash.  238,  75  P.  815.  Agreement  to  pay  at- 
torney contingent  fee  for  his  services  and 
refusal  to  proceed  after  disagreement  of 
jury.  Value  of  services  question  of  fact. 
Tuells  V.  Hyman,   84  N.  T.   S.   460. 

21.  Cochran  v.  Toho,  34  Wash.  238,  75  P. 
815.  An  employe  who  has  been  discharged 
and  has  acquiesced  therein  is  not  obliged 
to  return  to  work  at  the  request  of  the  em- 
ployer. Toungberg  v.  Lamberton  [Minn.] 
97  N.  W.  671. 

22.  National  Surety  Co.  v.  Long  [C.  C.  A.] 
125  P.  887. 

23.  Closing  of  plaintiff's  restaurant  due 
to  breach  of  contract  by  defendant  held  not 
to  relieve  defendant  from  liability  for  dam- 
age. Marr  v.  Burlington,  C.  R.  &  N.  R.  Co.. 
121  Iowa,  117,  96  N.  W.  716.  A  contract  by 
which  a  party  agrees  to  sell  "his  rights" 
under  certain  patents,  but  which  recites  that 
he  has  purchased  the  right  to  manufacture, 
use,  and  vend  the  patented  article  within 
certain  territory,  binds  him  to  transfer  sub- 
stantially the  rights  recited,  and  he  cannot 
enforce  such  contract  unless  he  possessed 
such  rights,  and  was  able  to  assign  them 
at  the  time  fixed  for  performance.  Kent  v. 
Addicks  [C.  C.  A.]  126  F.  112. 

24.  Building  contract.  Carter  &  Co.  v. 
Kaufman  [S.  C]  45  S.  B.  1017.  Cannot  in- 
sist on  performance  of  condition  precedent 
which  he  has  prevented  by  his  own  act,  or 
departure  from  terms  of  contract.  Anton- 
elle  V.  Kennedy  &  S.  Lumber  Co.,  140  Cal, 
309,   73  P.   966. 

25.  Installation  of  heating  plant.  Leh- 
mann  v.  Warren  Webster  &  Co.,  209  111.  264, 
70  N.  B.  600.  Plaintiff  delayed  in  perform- 
ance of  building  contract  by  others  working 
for  defendant.  New  York  Metal  Ceiling  Co. 
v.  Raub,   86  N.  Y.   S.   249. 

26.  Differences  in  size  of  cards  due  to 
die  furnislied  by  defendant.  Miller  v. 
Blanchard  Co.,  84  N.  Y.  S.  685.  An  injunc- 
tion   restraining    one    from    cutting    timber 
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One  who  refuses  performance  of  a  contract  cannot  be  awarded  relief  to  whicli 
he  would  not  have  been  entitled  had  he  performed.^' 

One  injured  by  breach  of  a  divisible  contract  may  adhere  to  one  part  and  treat 
the  other  as  rescinded,  or  maintain  an  action  to  rescind."'  A  contract  is  severable 
where  it  consists  of  separate  it^ms  having  no  relation  to  each  other  and  each  sup- 
ported by  a  separate  consideration."" 

A  party  cannot  complain  of  a  breach  which  in  no  way  affects  his  rights.'" 

Conditions. ^^ — An  obligation  is  conditional  when  the  rights  or  duties  of  any 
party  thereto  depend  upon  the  occurrence  of  an  uncertain  event.'"  Conditions 
concurrent  are  those  which  are  mutually  dependent,  and  are  to  be  performed  at 
the  same  time.'' 

If  the  parties  sufficiently  express  an  intention  to  require  literal  compliance  with 
the  provisions  of  a  contract,  such  provisions  will  be  regarded  as  conditions  preced- 
ent,'* the  question  being  one  of  intent,  to  be  gathered  from  the  whole  contract.'" 
Before  a  party  to  a  contract  can  require  another  party  to  perform  any  act  under 
it,'"  or  recover  for  its  breach,"  he  must  fulfill  all  conditions  precedent  therein  im- 


which  he  had  no  right  to  out  under  his  con- 
tract does  not  excuse  him  for  ceasing  work. 
Cessation  held  not  an  abandonment  author- 
izing other  party  to  cut  trees  sold  under 
contract.  Leonard  v.  Holland,  25  Ky.  Li.  R. 
2009,  79  S.  W.   227. 

37.  Owner  of  patent  who  agrees  to  as- 
sign it,  but  does  not  do  so,  cannot  recover 
from  intended  assignee  for  Its  infringement. 
Schmitt  V.  Nelson  Valve  Co.  [C.  C.  A.]  125 
F.  754. 

28.  Weil  V.  Stone  [Ind.  App.]  69  N.  E. 
698. 

29.  Sale  of  skins.  Weil  v.  Stone  [Ind. 
App.]  69  N.  B.  698.  When  the  part  to  be 
performed  by  one  party  consists  of  several 
distinct  and  separate  Items  and  the  price 
to  be  paid  by  the  other  is  apportioned  to 
each  item,  or  is  left  to  be  Implied  by  law. 
Bill  of  sale  and  supplemental  contract  dis- 
posing of  good  will,  etc.,  held  distinct  con- 
tracts. Kinney  v.  McBride  &  Co.,  88  App. 
Dlv.  92,  84  N.  T.  S.  958.  Where  the  consid- 
eration for  an  oil  and  gas  lease  was  a  cer- 
tain fixed  rent  and  the  right  to  use  gas 
from  the  pipe  lines  of  defendant,  held  that 
the  consideration  was  an  entirety,  and  plain- 
tiffs could  not  recover  possession  of  the 
premises  for  failure  to  pay  rent  while  they 
continued  to  use  gas.  King  v.  Morristown 
Fuel  &  Light  Co.,  31  Ind.  App.  476,  68  N.  B. 
310. 

30.  Under  an  agreement  that  proceeds  of 
a  claim  shall  be  equally  divided  after  de- 
ducting "costs,  fees  and  charges,"  one  of  the 
parties  who  receives  his  share  cannot  com- 
plain because  the  payment  of  the  balance 
of  an  attorney's  fee  was  not  divided  equally 
between  the  other  two.  Adams  v.  Crown 
Coal  &  Tow  Co.,  198  111.  445,  65  N.  E.  97. 

31.  See  1  Curr.  L.  671. 

32.  Mont.  Civ.  Code,  §  1950.  Porter  v. 
Plymouth  Gold  Min.  Co.   [Mont]   74  P.  938. 

33.  Mont.  Civ.  Code,  I  1953.  Porter  v. 
Plymouth  Gold  Mln.  Co.   [MonJ;.]   74  P.  938. 

34.  Withers  v.  Moore,  140  Cal.  591,  74  P. 
159. 

35.  Antonelle  v.  Kennedy  &  S.  Lumber 
Co.,  140  Cal.  309,  73  P.  966.  Provision  that 
balance  of  money  due  on  a  claim  assigned 
by  a  firm  to  a  creditor,  above  the  amount 
owing  to  such  creditor,  should  be  paid  to 
wife   of   one   of   the   partners,    in   considera- 


tion for  her  advancing  a  certain  sum  to  ap- 
ply on  firm  debt,  provided  she  obtained  her 
husband's  consent  thereto.  Held,  such  con- 
sent was  not  condition  precedent.  Id.  Mak- 
ing deposit  held  condition  precedent  to 
right  of  lessee  to  exercise  option  to  pur- 
chase. Frank  v.  Stratford-Handoock  [Wye] 
77  P.  134. 

36.  A  provision  In  an  escrow  agreement 
that  stock  shall  be  delivered,  when  C's  own- 
ership of  a  part  of  a  mine  has  been  finally 
determined,  creates  a  condition  precedent, 
which  must  be  shown  to  have  been  fulfilled 
before  delivery  can  be  legally  demanded. 
Clarke  v.  Eureka  County  Bank,  123  P.  922. 
Vendee  In  possession  of  lot  under  contract  of 
sale  held  not  obliged  to  make  or  keep  good 
a  tender  until  compliance  with  condition 
precedent  on  part  of  vendors  to  furnish  ab- 
stract. Hutchinson  v.  Coonley,  209  III.  437, 
70  N.  B.  686.  Payment  of  one-half  of  pur- 
chase price  of  certain  lot  within  a  year 
held  condition  precedent  to  plaintiff's  right 
to  a  half  interest  therein  under  contract, 
whether  such  amount  was  demanded  from 
him  or  not.  Walker  v.  Sawyer's  Estate 
[Ind.  App.]  70  N.  B.  640.  Performance  of 
guaranty  to  sell  a  certain  amount  of  goods 
within  a  year  held  to  be  a  condition  pre- 
cedent to  the  right  of  agent  to  recover  any- 
thing for  services  under  his  contract  of  em- 
ployment. In  the  absence  of  a  showing  that 
he  was  prevented  from  doing  so  by  failure 
of  other  party  to  furnish  goods  as  agreed. 
Compania  Industrial  Mexioana  v.  Stillwell- 
Blerce  &  Smlthwaile  Co.  [Tex.  Civ.  App.]  81 
S.  W.  538.  Must  be  strictly  complied  with. 
Frank  v.  Stratford-Handcock  [Wyo.]  77  P. 
134. 

37.  A  conditional  promise  to  pay-  a  debt 
barred  by  the  statute  of  limitations,  though 
accompanied  by  an  express  acknowledg- 
ment and  a  payment  of  account,  is  not  suffi- 
cient to  authorize  recovery  without  proof 
that  the  condition  has  been  fulfilled.  Prom- 
ise to  pay  out  of  money  coming  to  debtor 
from  his  father's  estate  held  conditional. 
Trldell  v.  Munhall,  124  F.  802.  Agreement 
to  honor  draft  on  condition  that  two  cars 
of  cattle  be  consigned  to  drawee.  First 
State  Bank  v.  Thuet,  88  Minn.  364,  93  N.  W. 
1.  Provision  In  agreement  to  pay  for  ad- 
vertising   when    plaintiff    sent    defendant    a 
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posed  upon  himself,"  and  must  be  able  and  ofEer  to  fulfill  all  conditions  concurrent 
sc  imposed  upon  liim,  on  like  fulfillment  by  the  other  party.^" 

Demand  and  tender.*"  Demand. — Where  the  contract  provides  for  the  pay- 
ment of  a  definite  sum  of  money,  either  at  a  certain  time  or  generally,  no  demand  is 
necessary."  The  commencement  of  a  suit  is  equivalent  to  a  demand  for  money 
due  under  a  contract.*^  A  demand  for  performance  is  not  necessary  where  defend- 
ant has  renounced  his  contract  and  notified  plaintiff  of  his  refusal  to  perform.** 

Tender.** — An  offer  to  perform  before  the  time  fixed  by  the  contract  for  per- 
formance is  insufficient.*"  If  a  party  to  a  contract  is  excused  from  performance, 
he  is  excused  from  notifying  the  other  party  that  he  is  ready  to  perform,*"  and  a 
formal  tender  of  performance  is  not  necessary  where  it  appears  that  if  made  it  would 
have  been  futile.*^  One  who  tenders  performance  on  the  day  it  is  due,  which  is 
refused,  is  thereby  released  from  further  liability.*' 

(§  6)     B.  Acceptance  and  waiver. — Waiver  is  an  intentional  relinquishment 
of  a  known  right.*"     Provisions  of  a  contract  may  be  waived  by  the  party  for  whose 


customer,  that  plaintiff  was  to  have  credit 
when  the  hill  of  such  customer  was  paid 
held  condition  precedent  to  defendant's  lia- 
bility. Nassau  v.  Guttrldge  [N.  J.  Law]  66 
A.  137.  Where  delivery  of  certain  mush- 
rooms at  defendant's  request  was  condition 
precedent  to  an  obligation  to  pay  a  certain 
sum  under  a  compromise  agreement,  plain- 
tiff could  not  recover  until  he  had  delivered 
them.  Zucca  v.  Kuhne,  84  N.  T.  S.  181. 
Promise  to  pay  plaintiff  a  percentage  on 
sale  of  insurance  company  "as  soon  as  we 
receive  compensation  or  commission."  Hart 
v.  Garrett  Co.,  87  N.  T.  S.  574.  Under  an 
agreement  to  pay  a  certain  sum  for  procur- 
ing a  bondsman  for  the  faithful  perform- 
ance of  a  building  loan  contract  by  defend- 
ant, to  be  paid  by  defendant  in  instalments 
at  his  convenience,  the  first  not  to  be  due 
before  the  tearing  down  of  the  old  building 
and  the  last  not  before  the  completion  of  the 
new  one,  the  happening  of  such  conditions 
must  be  proved  before  recovery  can  be  had 
of  the  respective  instalments,  Huchberger 
V.  Barsody,  88  N.  Y.  S.  978.  Failure  to  give 
notice  of  intent  to  furnish  less  quantity  of 
tomatoes  than  that  called  for  by  contract, 
as  provided  for  therein,  held  to  prevent 
either  party  from  taking  advantage  of  pro- 
vision for  liquidated  damages.  Newell  v. 
New  Holstein  Canning  Co.,  119  Wis.  635,  97 
N.  W.  487.  Where  the  contract  provides  for 
an  architect's  certificate,  proof  of  the  exe- 
cution thereof  or  its  refusal  is  a  necessary 
prerequisite  to  contractor's  right  to  recover. 
Evidence  of  notice  of  election  of  owner  to 
complete  building,  where  not  pleaded,  inad- 
missible to  excuse  failure.  Beck  v.  New 
York  Bids.  Loan  Banking  Co.,  85  N.  T.  S. 
323.  Where  architect  is  one  of  the  owners, 
a  demand  and  refusal  of  payment  is  equiva- 
lent to  a  demand  and  refusal  of  architect's 
certificate.  Abramson-Engesser  Co.  v.  Mc- 
Caf;erty,  86  N.  T.  S.  185.  See  Building  and 
Construction  Contracts,  §  9,  1  Curr.  L.  381. 

38.  This  is  particularly  the  case  where 
the  contract  is  executory.  Provision  in  con- 
tract for  sale  of  coal  that  it  should  be  ship- 
ped under  particular  charter  party,  held 
condition  precedent  to  .liability  of  purchaser. 
Withers  v.  Moore,  140  Cal.  591,  74  P.   159. 

39.  Duty  to  redeliver  stock  to  corporation 
and  payment  therefor  by  it  held  mutually 
dependent    and   concurrent   conditions   to   be 


performed  simultaneously  [Mont.  Civ.  Code, 
§  1955].  Porter  v.  Plymouth  Gold  Min.  Co. 
[Mont.]  74  P.  938. 

40.  See  1  Curr.  L.  671. 

41.  Agreement  to  pay  certain  sum  in  cash 
annually.  Pleading  need  not  allege  demand. 
Gall  V.  Gall  [Wis.]  97  N.  W.  938.  An  action 
may  be  maintained  on  a  contract  whereby 
one  binds  himself  to  pay  the  notes  of  an- 
other without  a  demand  for  payment  of  the 
notes.  Baltes  Land,  Stone  &  Oil  Co.  v.  Sut- 
ton [Ind.  App.]   69  N.  B.  179. 

43.  For  services  in  securing  patent  to 
government  land.  Mulligan  v.  Smith  [Colo.] 
76  P.  1063.  Commencement  of  action  on 
contract  for  price  of  timber  held  sufficient 
demand  for  payment.  Hopkins  v.  Interna- 
tional Lumber  Co.,  33  Wash.  181,  73  P.   1113. 

43.  Action  to  annul  deed  given  In  con- 
sideration of  future  support.  Complaint  in- 
sufficient for  failure  to  allege  demand  for 
possession  or  re-entry  for  breach  of  con- 
dition. Tomlinson  v.  Tomlinson  [Ind.]  70  N. 
E.    881. 

44.  See  1  Curr.  L.  671. 

45.  Porter  v.  Plymouth  Gold  Min.  Co. 
[Mont.]   74  P.  938. 

46.  Facts  held  to  Justify  finding  that  de- 
fendant left  the  state  to  evade  a  tender  of 
performance  of  a  construction  loan  contract, 
so  as  to  excuse  plaintiff  from  proving  an 
offer  to  perform  as  a  condition  precedent  to 
his  right  to  recover  for  its  breach.  Foter- 
nick  V.  Watson,  184  Mass.  187,   68  N.  B.   215. 

47.  Where  other  party  formally  an- 
nounced that  he  would  not  receive  money. 
Lapham  v.  Bossemeyer  Bros.  [Neb.]  98  N. 
W.  699.  Not  necessary  to  cut  and  haul  sugar 
cane  where  defendant  informed  plaintiff 
that  contract  was  at  an  end.  Avery  v.  Se- 
gura  Sugar  Co.,  Ill  La.  891,  35  So.  967.  Ten- 
der of  deed  where  other  party  states  he  will 
not  pay.  Sharp  v.  Bowie,  142  Cal.  462,  76  P. 
62.  Where  one  party  wholly  repudiates  the 
contract,  the  other  may  maintain  an  action 
for  its  breach  without  thereafter  giving  no- 
tice that  he  is  ready  to  perform,  though  the 
time  for  performance  on  his  part  has  not 
gone  by.  Foternick  v.  Watson,  184  Mass 
187,  68  N.  E.  215. 

48.  Watkins  v.  Toull  [Neb.]  96  N  W 
1042. 

49.  Instruction  approved.  Griffith  v  New- 
eU  [S.  C]  4S  S.  B.  269. 
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benefit  they  were  made.""  An  absolute  and  unconditional  acceptance  waives  any 
deficiencies  in  the  manner  or  time  of  performance/^  unless  made  without  knowledge 
of  the  facts.°^  A  mere  breach  of  contract  or  failure  to  comply  with  the  provisions 
therein  upon  which  certain  advantages  are  made  to  depend  should  not  be  deemed  a 
waiver  of  those  parts  of  the  agreement  which  would  otherwise  condemn  the  party 
guilty  of  the  breach  to  damages,  or  the  party  failing  to  perform  to  lose  the  advan- 
tages.^' The  fact  that  one  pays  for  what  he  receives  under  a  contract,  while  de- 
manding his  full  rights  thereunder,  does  not  constitute  a  waiver  of  such  rights,^* 
nor  is  a  mere  failure  to  enforce  a  forfeiture  for  conditions  broken  a  waiver  of  per- 
formance of  conditions  on  which  a  renewal  depends."" 

(§6)  C  Excuses  for  Ireacli. — If  a  party  charges  himself  with  an  obligation 
possible  to  be  performed,  he  must  make  good  unless  performance  is  rendered  impos- 
sible by  the  act  of  God,  the  law,  or  the  other  party.""    An  agreement  to  do  some- 


60.  Notice  of  Intention  to  exercise  option 
to  renew  lease.  Wood  v.  Edison  Blec.  Il- 
luminating- Co.,  184  Mass.  523,  69  N.  B.  364. 
Acquiescence  in  use  by  lessees  of  oil  as  fuel 
is  at  least  a  waiver  of  right  to  declare  for- 
feiture therefor,  where  lease  is  ambiguous. 
Swift  V.  Occidental  Min.  &  Petroleum  Co., 
141  Cal.  161,  74  P.  700.  Acceptance  of  an- 
nual rental  held  waiver  of  right  to  forfeit  oil 
lease  for  failure  to  prospect  within  reason- 
able time.  Consumers'  Gas  Trust  Co.  v. 
Littler  [Ind.]  70  N.  E.  363.  Permitting  a 
contractor  to  perform,  after  the  time  flxed 
for  performance  has  expired,  is  a  waiver  of 
the  right  to  plead  such  delay  as  a  defense 
to  an  action  for  the  agreed  price,  but  not  of 
the  right  to  counterclaim  for  any  actual 
damage  suffered  thereby,  as  loss  of  rent  for 
failure  to  Install  elevator.  Crocker-Wheeler 
Co.  V.  Varick  Realty  Co.,  88  N.  T.  S.  412. 
Payments  without  architects'  certificate  held 
waiver  of  requirement  of  certificate  before 
each  payment.  Abramson-Bngesser  Co.  v. 
McCafferty,  86  N.  T.  S.  185.  Provision  in 
agreement  between  press  companies  in  re- 
gard to  news  service,  requiring  written  no- 
tice of  termination  of  contract,  held  to  have 
been  waived  where  knowledge  brought  home 
to  other  party,  who  acquiesced  therein.  Ma- 
son v.  United  Press,  88  N.  T.  S.  99.  A  con- 
tract providing  for  termination  only  by 
written  notice  may  be  terminated  by  verbal 
notice  when  the  obligor  and  obligee  are 
corporations  under  one  management,  and  a 
resolution  Is  passed  by  one  directing  its 
secretary,  who  is  also  secretary  of  the  oth- 
er, to  terminate  the  contract.  Id.  Defend- 
ant held  to  have  waived  condition  that  it 
would  pay  plaintiff's  expenses  to  city,  if  he 
would  negotiate  upon  basis  of  royalty  for 
books  sold,  by  urging  trip  after  plaintiff  in- 
formed it  that  he  would  only  negotiate  on 
basis  of  a  cash  payment.  De  BrumofE  v. 
Werner  Co.,  88  N.  T.  S.  361.  Failure  to  can- 
cel contract  to  convey  land  promptly  on  dis- 
covery of  a  default  thereunder  Is  a  waiver 
of  the  right  to  do  so.  Timmins  v.  Russell 
[N.  D.]  99  N.  W.  48.  A  provision  In  a  Are 
insurance  policy  that  the  proofs  of  loss 
must  be  filed  within  60  days  is  not  waived 
on  the  part  of  the  company  where  the  ad- 
juster told  the  Insured  to  get  his  duplicate 
bills  of  account  books  burned  ready  and  he 
would  come  and  inspect  them.  He  did  not 
return  within  60  days.  Billings  v.  National 
Ins.  Co.,   2  Ohio  N.  P.   (N.  S.)   21. 

r.l.  Bailing  and  casing  of  well  waived  by 
paying  plaintiffs  a  sum  on  account  and  sell- 


ing them  the  casing  Intended  to  be  used, 
with  full  knowledge  of  the  facts.  Texas 
Gulf  Coast  Land  &  Oil  Co.  v.  Galveston-Chi- 
cago  Well  Boring  &  Drilling  Co.  [Tex.  Civ. 
App.]  77  S.  W.  974.  Time  limit  for  accept- 
ance of  contract  for  sale  of  land  held  waived 
by  conduct  of  vendor.  Gough  v.  Loomis,  123 
Iowa,  642,  99  N.  W.  295.  Deficiencies  in 
quantity  of  goods  and  time  of  delivery 
waived  by  acceptance.  Heidelbaugh  v. 
Cranston  [Del.  Super.]  56  A.  367.  Accept- 
ance of  cards  after  a  reasonable  opportunity 
for  Inspection.  Miller  v.  Blanchard  Co.,  84 
N.  T.  S.  585.  Objection  that  timber  estimates 
not  furnished  by  engineer  in  accordance 
with  contract  waived  by  defendants  making 
payments  based  on  estimates  furnished  by 
themselves.  Hopkins  v.  International  Lum- 
ber Co.,  33  Wash.  181,  73  P.  1113.  Plaintiff 
held  not  to  have  waived  rights  under  cane 
planter's  contract.  Avery  v.  Segura  Sugar 
Co.,  Ill  Da.  891,  36  So.  967. 

52.  Offerer  held  not  to  have  waived  varia- 
tions in  acceptance  which  were  not  known 
to  him.  Metropolitan  Coal  Co.  v.  Boutell 
Transportation  &  Towing  Co.  [Mass.]  70  N. 
E.  421.  The  retention  of  money  paid  under 
an  illegal  contract  does  not  constitute  a 
ratification,  where  it  is  not  known  whether 
principal  or  agent  who  acted  for  both  par- 
ties In  contract  for  sale  of  land  furnished 
It.  McClure  V.  Ullman,  102  Mo.  App.  697,  77 
S.  W.  325.  Mere  fact  that  a  party  receives 
work  done  under  a  contract  at  a  time  and 
under  circumstances  -when  he  Tvas  induced 
to  believe  that  the  other  party  had  fully 
complied  therewith  does  not  preclude  him 
from  defending  an  action  for  the  contract 
price  on  the  ground  of  defective  perform- 
ance subsequently  discovered,  even  when  he 
has  given  a  note  for  such  price.  Painting 
wagon.  Ketterer  Mfg.  Co.  v.  Baltic  Brew. 
Co.,  22  Pa.  Super.  Ct.  210.  Payments  without 
knowledge  of  facts  held  not  a  "waiver  of 
right,  under  terms  of  contract  for  exchange 
of  lands,  to  recover  money  paid  on  notes. 
Stickney  v.  Hughes  [Wyo.]  75  P.  945. 

53.  Conditions  prerequisite  to  allowance 
for  extra  work  under  building  contract. 
Davis  V.  La  Crosse  Hospital  Ass'n  [Wis.]  99 
N.  W.  351. 

54.  Contract  for  hiring  of  convicts.  Grif- 
fith V.  Newell  [S.  C]  48  S.  B.  259. 

55.  Failure  to  observe  covenants  of  oil 
lease.  Swift  v.  Occidental  Min.  &  Petroleum 
Co.,   141  Cal.  161,  74  P.  700. 

56.  Dixon  v.   Breon,   22  Pa.   Super.   Ct.   340 
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thing  which  both  parties  know  at  the  time  to  be  physically  impossible  cannot  be 
enforced,"'  but  in  order  to  come  within  this  rule,  the  contract  must  be  obviously  im- 
possible on  its  face  from  its  very  nature,  the  mere  fact  that  it  is  improbable,  or 
that  it  is  in  fact  out  of  the  power  of  the  obligor,  being  insufficient.^* 

When  parties  contract  for  the  doing  of  some  act  with  reference  to  an  existing 
thing,  the  continued  existence  of  which  is  essential  thereto,  there  is  an  implied  con- 
dition that  such  continued  existence  shall  be  a  condition  of  the  contract  duty,"°  and 
where  the  subject-matter  of  the  contract  is  destroyed  without  fault  on  either  side, 
both  parties  are  excused  from  further  performance,  and  neither  has  a  cause  of 
action  against  the  other,  the  law  leaving  the  parties  where  it  finds  them  and  allow- 
ing each  to  suffer  his  own  loss.^"  He  who  contracts  to  perform  an  entire  work  at 
an  entire  price  can  recover  no  compensation  without  completing  it,  though  it  be- 
comes unexpectedly  difficult  or  even  impossible,  without  the  fault  of  the  other 
party." 

If  a  contract,  possible  and  legal  at  the  time  it  was  made,  becomes  impossible 
by  act  of  God,  or  illegal  by  an  ordinance  of  the  state,  both  parties  are  excused  from 
further  performance.*''  If  a  legal  prohibition  is  temporary  only,  the  parties  are 
not  excused  from  performance  after  such  prohibition  is  removed.*'  Where  per- 
formance of  a  contract  by  a  corporation  is  prevented  by  its  dissolution  at  the  in- 
stance of  the  state  or  power  creating  it,  it  may  annul  its  contracts  and  in  so  doing 
does  not  commit  a  breach  thereof."* 

The  words  of  a  mere  general  covenant  will  not  be  construed  as  an  undertaking 
to  answer  for  a  subsequent  event  happening  without  the  fault  of  the  covenantor, 
which  renders  performance  impossible,  either  owing  to  the  act  of  God,*°  the  act  of 
the  law,'*  or  the  destruction  of  the  subject-matter  of  the  contract  by  a  vis  major  or 
otherwise.*'  The  rule  applies  where  the  event  is  of  such  a  character  that  it  cannot 
be  reasonably  supposed  to,  have  been  contemplated  by  the  parties  when  the  contract 
was  made,  the  question  being  one  "of  intention." 

(§  6)     B.  Sufficiency  of  performance."' — In  general,  parties  are  bound  to  car- 


57.  Reid  v.  Alaska  Packing  Ass'n,  43  Or. 
429,  73  P.  337. 

58.  Contract  to  sell  salmon  packed  In 
Alaska,  to  be  "exactly  like  Puget  Sound 
fancy  sockeye,"  is  not  void  as  stipulating 
for  the  impossible,  though  such  fish  are  not, 
as  far  as  known,  found  In  Alaska.  Reid  v. 
Alaska  Packing  Ass'n,  43  Or.  429,  73  P.  337; 
Dixon  V.  Breon,  22  Pa.  Super.  Ct.  340.  Pro- 
vision in  contract  for  furnishing  tomatoes, 
excusing  seller  from  performing  in  case  he 
was  prevented  by  circumstances  beyond  his 
control,  held  not  to  excuse  failure  due  to 
destruction  of  crop  by  frost,  no  particular 
tomatoes  being  mentioned,  and  seller  hav- 
ing right  to  purchase  them  in  open  market. 
Newell  v.  New  Holstein  Canning  Co.,  119 
Wis.   635,  97  N.  W.  487. 

59.  Fact  that  owner  agreed  to  furnish 
materials  and  foundation  for  building  does 
not  bring  contract  to  build  barn  within  this 
rule.  Vogt  V.  Hecker,  118  Wis.  306,  95  N. 
W.  90. 

60.  Krause  v.  Board  of  Trustees  of  School 
Town  [Ind.]  70  N.  B.  264.  Where  a  contract 
is  entered  Into  of  a  continuing  character  or 
to  be  performed  at  a  future  time,  dependent 
upon  the  continued  existence  of  a  particular 
person  or  thing,  or  the  continuing  ability 
of  the  obligor  to  perform,  subsequent  death, 
destruction  or  disability  will  excuse  such 
performance.     Agreement  to  cut  and  deliver 


certain  particularly  described  timber  and 
manufacture  it  into  lumber,  held  discharged 
by  destruction  of  timber,  after  it  was  cut. 
by  forest  Are.  Dixon  v.  Breon,  22  Pa.  Super. 
Ct.   340. 

61.  Building,  to  be  constructed  out  of 
materials  furnished  by  owner,  destroyed  by 
storm  when  partially  completed  Vogt  v. 
Hecker,  118  Wis.  306,  95  N.  W.  90. 

62.  Employment  as  teacher.  School  closed 
by  board  of  health  on  account  of  smallpox. 
School  Dist.  No.  16  v.  Howard  [Neb.]  98  N. 
W.  666.  Government  contract  rendered  ille- 
gal by  election  of  contractor  to  United  States 
senate.  United  States  v.  Dietrich,  126  F. 
671. 

63.  School  Dist.  No.  16  v.  Howard  [Neb.] 
98  N.  W.   666. 

64.  Griffith  v.  Blackwater  Boom  &  Lum- 
ber Co.  [W.  Va.]  48  S.  B.  442.  See,  also, 
Corporations,  {  12,  1  Curr.  L.  738. 

65.  66.  Krause  v.  Board  of  Trustees  of 
School  Town  [Ind.]  70  N.  E.  264. 

67.  Excused  from  performance  of  con- 
tract to  build  annex  to  school  building 
where  latter  was  destroyed  by  flre  due  to 
lightning.  Krause  v.  Board  of  Trustees  of 
School  Town  [Ind.]   70  N.  B.  264. 

68.  Krause  v.  Board  of  Trustees  of  School 
Town  [Ind.]  70  N.  E.  264. 

69.  See  1  Curr.  D.  675. 
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ry  out  the  contract  strictly  in  accordance  with  its  terms/"  the  question  of  what  those 
terms  are  being  one  of  interpretation,"  If  a  party  fails  to  perform  his  contract  in 
full  he  may  nevertheless  recover  compensation  for  the  part  performed,  less  the  dam- 
ages occasioned  by  his  failure."  He  who  makes  an  entire  contract  can  recover  no 
pay  unless  he  performs  it  entirely  and  according  to  its  terms.'''  This  rule  does 
not  apply  in  the  case  of  laborers  who  contract  to  perform  personal  services  and, 
without  fault  of  either  party,  fail  of  complete  performance,'*  in  building  contracts 
where  the  contractor,  acting  in  good  faith,  fails  to  entirely  satisfy  the  contract, 
but  the  structure  is  so  substantially  in  compliance  therewith  that  it  fully  accom- 
plishes the  purpose  of  that  contracted  for,  and  the  other  party  voluntarily  accepts 
the  benefits  thereof,  or  where  the  failure  is  mere  inconsiderable  incompleteness, 
and  the  expense  of  completion  is  easy  of  ascertainment,^'  or  where  the  contractor 
supplies  an  article  different  from  and  inferior  to  that  promised,  and  the  recipient, 
having  full  opportunity  to  reject  without  loss,  accepts  and  retains  it.'"  Use  from 
necessity,  where  the  party  cannot  forego  it  without  at  the  same  time  giving  up 
Ms  own  premises,  does  not  constitute  acceptance.''^  When  a  contract  has  been 
performed  in  a  substantial  part,  and  the  other  party  has  voluntarily  accepted  the 
benefit  of  such  part  performance,  knowing  that  the  contract  was  not  being  fully 
performed,  he  may  thereby  be  precluded  from  relying  on  the  performance  of  the 
balance  as  a  condition  precedent  to  his  liability  to  pay  for  what  he  has  received, 
and  may  be  compelled  to  rely  on  his  claim  for  damages  for  defective  perform- 


ance.' 


In  order  to  recover  for  substantial  performance,  plaintiff  must  show  that  the 
defects  and  omissions  are  unsubstantial,  and  unintentional,  and  also  the  amount 
needed  to  make  them  good.'°  He  cannot  willfully  disregard  the  provisions  of 
the  contract  and  then  recover  the  contract  price,  less  the  amount  it  would  have 
cost  him  to  do  the  work  properly." 


70.  Ketterer  Mfg.  Co.  v.  Baltic  Brew.  Co., 
22  Pa.  Super.  Ct.  210.  No  effectual  tender  of 
articles  under  a  contract  can  be  made  unless 
they  comply  in  all  material  respects  with 
the  contract,  both  as  to  the  articles  them- 
selves and  the  time  when  the  tender  is 
made.  Tender  of  books  with  monogram,  not 
provided  for  in  contract,  ineffectual.  Barrle 
V.  King,  105  111.  App.  426.  Placing  mono- 
gram on  books  held  material  departure  from 
contract.  Id.  Acts  of  grantors  in'  attempting 
to  obtain  extension  of  mortgage  debt  as- 
sumed by  grantees  held  not  a  compliance 
with  their  agreement  guarantying  an  ex- 
tension. Lels  V.  Sinclair,-  67  Kan.  748,  74  P. 
261. 

71.  See  ante,  §  4. 

72.  Sale  of  pipe.  Pittsburgh  Plate  Glass 
Co    V.  Kerlin  Bros.  Co.   [C.  C.  A.]   122  F.   414. 

73.  Manitowoc  Steam  Boiler  Works  v. 
Manitowoc  Glue  Co.  [Wis.]  97  N.  W.  515. 
Where  the  agreement  is  an  entire  one,  a 
party  Is  not  bound  to  accept  part  perform- 
ance with  the  understanding  that  the  other 
party  does  not  intend  to  fully  perform.  Sale 
of  tomatoes.  Newell  v.  New  Holstein  Can- 
ning Co.    119  Wis.   635,  97   N.  W.   487. 

74  Manitowoc  Steam  Boiler  Works  v. 
Manitowoc  Glue  Co.  [Wis.]  97  N.  W.  515. 

75  Boiler  held  not  substantial  compli- 
ance. Manitowoc  Steam  ?°"ei-  JVorlts  v. 
Manitowoc  Glue  Co.  [Wis.]  97  N.  W.  515. 
Unless  work  under  a  building  contract  is 
completed  without  any  omission,  so  substan- 
tial in  Its  character  as  to  call  for  an  allow- 


ance of  damages,  he  Is  entitled  to  nothing 
upon  the  ground  of  substantial  compliance, 
except  in  subordination  to  a  provision  of 
the  contract  permitting  the  owner  to  com- 
plete the  work  at  the  contractor's  expense. 
Rowe  V.  Gerry,  86  App.  Dlv.  349,  83  N.  T. 
S.  740.  See  Building  and  Construction  Con- 
tracts, §  2,  1  Curr.  L.  377. 

76.  Evidence  insufficient  to  show  accept- 
ance of  steam  boiler.  Manitowoc  Steam 
Boiler  Works  v.  Manitowoc  Glue  Co.  [Wis.] 
97  N.  W.  515.  Where  contract  of  sale  ap- 
portionable  may  sue  in  assumpsit  for  goods 
accepted,  and  other  party  may  set  off  dam- 
ages resulting  from  breach.  Briggs  v.  Mor- 
gan [Mo.  App.]  78  S.  W.  295. 

77.  Boiler  connected  with  factory.  Mani- 
towoc Steam  Boiler  Works  v.  Manitowoc 
Glue  Co.  [Wis.]  97  N.  W.  515.  See  Waiver,  •§ 
7  B,  ante. 

78.  Receipt  of  insufficient  water  supply 
by  city  without  terminating  contract  and 
taking  possession  of  plant  as  authorized  by 
contract.  Joplin  Waterworks  Co.  v.  Joplin, 
177  Mo.   496,  76  S.  W.  960. 

79.  Norton  v.  U.  S.  Wood  Preserving  Co., 
89  App.  Div.  237,  85  N.  T.  S.  886.  Substan- 
tial performance  where  1%  of  cards  had 
rough  edges  and  were  somewhat  different  In 
size.  Miller  v.  Blanchard  Co.,  84  N.  T.  S. 
585. 

80.  Paving  contract.  Norton  v.  United 
States  Wood  Preserving  Co.,  89  App.  Div. 
237,  S5  N.  T.  S.  886.  See  Building  and  Con- 
struction Contracts.  5  2,  1  Curr.  L.  377. 
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Provisions  in  contracts  for  the  rendition  of  services,  the  manufacture  of  ar- 
ticles and  the  construction  or  improvement  of  vrorks  that  they  shall  be  com- 
pleted to  the  satisfaction  of  the  promisor,  may  either  reserve  to  him  an  absolute 
right  of  decision  without  requiring  him  to  disclose  his  reasons  therefor,  and  not 
subject  to  review  by  the  promisee  or  the  courts,'^  or  they  may  require  him  to  act 
reasonably  and  fairly  in  the  matter,  and  to  base  his  decision  on  grounds  which 
are  just,  reasonable  and  sensible,  in  which  case  the  correctness  of  such  decision 
and  the  adequacy  of  the  grounds  on  which  it  is  based  are  open  to  judicial  deter- 
mination.*^ Whether  a  contract  falls  into  the  first  or  second  of  these  classes  de- 
pends upon  the  circumstances  of  each  case.*"  If  it  involves  the  taste,  feelings 
or  sensibility  of  the  promisor,  or  if  the  contract  itself  gives  him  the  absolute  right 
to  do  so,  he  may  reject  the  article  or  work  absolutely,**  but  when  the  question  is 
doubtful,  the  provision  is  generally  construed  as  an  agreement  to  do  the  thing 
in  such  a  manner  as  reasonably  ought  to  satisfy  him.*"  Where  the  contract  is 
to  be  completed  to  the  satisfaction  of  a  third  person,  his  decision  is  conclusive 
except  in  the  case  of  fraud,  bad  faith,  or  any  dishonest  disregard  of  the  rights  of 
the  contracting  parties.*" 

(§6)  E.  Bights  after  default.^'' — In  case  of  a  breach  of  contract,  it  is  the 
duty  of  the  injured  party  to  minimize  the  loss,  when  it  is  practicable  to  do  so,  by 
a  reasonable  outlay  of  money,*'  and  he  may  recover  money  so  paid.*' 

Where  notice  is  given  by  one  party  that  the  contract  is  rescinded  on  Ms  part, 
it  is  the  duty  of  the  other  to  save  him,  so  far  as  possible,  from  all  future  dam- 
ages.""    He  cannot  continue  performance  and  recover  the  contract  price  as  such, 


81.  Parlin  &  Orendorfl:  Co.  v.  Greenville 
[C.  C.  A.]  127  F.  55. 

82.  Parlin  &  OrendorfE  Co.  V.  Greenville 
[C.  C.  A.]  127  F.  55.  May  be  inquired  into 
if  acts  fraudulently,  arbitrarily  or  capri- 
ciously, with  sheer  purpose  of  avoiding  his 
obligation  to  accept.  Under  provision  in 
contract  for  sale  of  hops,  giving  buyer  right 
to  reject  any  or  all  of  them  it  not  of  quan- 
tity or  quality  agreed  upon,  in  his  judgment, 
buyer  must  accept  unless  in  his  hone,st 
judgment,  exercised  in  absolute  good  faith, 
the  hops  are  not  such  as  were  contracted 
for.  Llvesley  v.  Johnston  [Or.]  76  P.  946. 
Where  not  a  mere  matter  of  taste,  the  test 
is  not  the  arbitrary  decision  of  such  per- 
son, but  the  mind  of  a  reasonable  man.  Pro- 
vision in  by-laws  of  bank  that  no  person 
shall  receive  any  part  of  his  principal  or 
interest  without  producing  his  book  or  prov- 
ing to  the  satisfaction  of  the  trustees  that 
it  has  been  lost  or  destroyed.  Evidence  suf- 
ficient to  sustain  finding  for  plaintiff.  Web- 
ber V.  Cambridgeport  Sav.  Bank  [Mass.]  71 
N.  E.  567.  In  sales  dependent  upon  condi- 
tions precedent,  such  as  approval  by  the 
buyer  or  another,  he  must  act  honestly,  rea- 
sonably and  fairly.  Disapproval  based  on 
mistake  of  fact  not  binding.  Hoffman  v. 
Colgan,  25  Ky.  L.  R.  98,  74  S.  W.  724.  Right 
to  determine  shrinkage  of  snow  under  con- 
tract for  removal  must  be  exercised  fairly 
and  honestly  and  In  a  reasonable  manner. 
Snow  Melting  Co.  v.  New  York,  88  App.  Dlv. 
575,  85  N.  Y.   S.   168. 

83.  Parlin  &  Orendorft  Co.  v.  Greenville 
[C.  C.  A.]    127  F.    55. 

84.  Parlin  &  Orendorff  Co.  v.  Greenville 
[C.  C.  A.]  127  F.  55;  Llvesley  v.  Johnston 
[Or.]  76  P.  946. 


85.  Parlin  &  Orendorff  Co.  v.  Greenville 
[C.   C.  A.]    127   F.   55. 

86.  Under  agreement  to  erect  garbage 
furnace  for  city  to  be  paid  for  when  com- 
pleted and  tested  to  the  satisfaction  of  a 
committee  of  the  council,  such  committee 
cannot  defeat  the  contractor's  right  of  re- 
covery by  unreasonably  and  capriciously  re- 
fusing to  express  its  satisfaction  with  the 
work,  where  a  test  shows  it  to  be  in  all  re- 
spects in  accordance  with  the  specifications. 
Parlin  &  Orendorff  Co.  v.  Greenville  [C.  C. 
A.]  127  P.  55;  Livesley  v.  Johnston  [Or.]  76 
P.  946.  Provision  in  contract  for  putting  in 
plumbing  and  heating  work  of  house  that 
payment  shall  be  made  when  work  is  sat- 
isfactory to  owner,  and  architect  gives  own- 
er or  architect  absolute  right  of  rejection 
for  defects  or  incompleteness,  and  his  rea- 
sons for  rejection  cannot  be  ignored  if  he 
acts  In  good  faith  and  without  fraud.  Evi- 
dence sufficient  to  sustain  verdict.  Fairmont 
Plumbing  Co.  v.  Carr  [W.  Va.]  46  S.  B.  458. 
Contractor  excused  from  producing  archi- 
tect's certificate  If  he  shows  that  It  was  re- 
fused in  bad  faith  or  unreasonably.  Pay- 
ments to  be  made  on  written  certificate  that 
they  were  due.  Done  under  oral  direction 
of  architect.  Langley  v.  Rouss,  85  App.  Div. 
27,  82  N.  Y.  S.  1082.  See  Building  and  Con- 
struction Contracts,  §  9,  1  Curr.  L.  381. 

87.  See  1  Curr.  L.  677. 

88.  Griffith  v.  Blackwater  Boom  &  Lum- 
ber Co.  [W.  Va.]   48  S.  B.  442. 

89.  Timber  contracts  abrogated  by  disso- 
lution of  corporation  with  which  they  were 
made.  Griffith  v.  Blackwater  Boom  &  Lum- 
ber Co.   [W.  Va.]   48  S.  B.   442. 

90.  Under  advertising  contract,  plaintiff 
had  no  right  to  continue  publication  after 
notification  that  defendant  refused  to   fulfill 
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but  is  restricted  to  an  action  for  damages  for  its  breach."^    If  damages  are  enhanced 
by  the  negligence  or  willfulness  of  either  party,  the  increased  loss  falls  on  him.'" 
§  7.    Damages  for  breach.^' — The  subject  of  damages  is  fully  treated  else- 
where.'* 

§  8.  Rescission  and  abandonment.  A.  By  agreement  or  under  special,  pro- 
visions of  the  contract.^^ — ^A  mutually  executory  contract  may  be  abrogated  at 
any  time  by  agreement  of  the  parties  thereto/^  and  without  any  further  consid- 
eration than  the  release  of  such  parties  from  their  respective  obligations."  The 
contract  itself  may  also  provide  for  its  abrogation.'*  Acts  indicating  abandon- 
ment are  not  always  sufficient  to  establish  it,  and  are  generally  material  only  as 
they  tend  to  prove  intent."  The  test  is  the  existence  of  an  intent  to  abandon.^ 
The  presumption  is  against  such  an  intent  and  the  burden  is  on  the  party  alleging 
it  to  clearly  establish  it  by  evidence  sufficient  to  overcome  such  presumption.^ 
When  the  parties  mutually  terminate  a  contract  of  employment  before  the  ex- 
piration of  its  term,  it  becomes  fully  executed,  though  it  has  by  its  terms  a  longer 
period  to  run.'     A  release  of  one  of  two  joint  contractors  releases  both.* 

(§8)  B.  Occasion  and  right  to  rescind  or  abandon  without  consent. — Since 
a  meeting  of  the  minds  of  the  parties  is  essential  to  its  formation,'  a  contract  may 
be  rescinded  for  fraud  or  undue  influence,*  accident  or  mistake,''  or  duress.* 
Since  the  remedy  is  largely  equitable,'  in  ease  of  rescission,  the  other  party  must 
be  restored,  as  far  as  possible,  to  the  position  he  occupied  when  the  contract  was 
made;^"  but  benefits  which  the  party  rescinding  would  be  entitled  to  retain  in 


his  contract.  Mendell  V.  Wniyoung,  42 
Misc.  210,  85  N.  T.  S.  647.  Bound  to  use  rea- 
sonable exertions  to  keep  down  damages  re- 
sulting to  him  from  a  breach  of  advertising 
contract.  "Ward  v.  American  Health  Food 
Co.,  119  Wis.  12,  96  N.  W.  388.  No  right  to 
continue  manufacture  and  shipment  of 
goods.  McCall  Co.  v.  Jennings,  26  Utah,  459, 
73  P.  639.  Cannot  continue  performance  for 
the  purpose  of  increasing  such  damages. 
Dunham  v.  Hastings  Pavement  Co.,  88  N.  T. 
S.  835. 

91.  To  manufacture  and  sell  maps.  Hix- 
son  Map  Co.  V.  Nebraska  Post  Co.  [Neb.]  98 
N.  W.  872.  May  not  continue  publication  of 
advertisement.  Food  Trade  Pub.  Co.  v.  Har- 
nlshfeger,  87  N.  T.  S.  421.  Cannot  recover 
contract  price  by  inserting  advertisement 
which  other  party  has  forbidden  him  to  use. 
Haynes  &  Co.  v.  Nye  [Mass.]  70  N.  E.  932. 

92.  Value  of  goods  stolen  from  truck,  left 
unguarded  in  street  not  recoverable  in  ac- 
tion against  livery  stable  keeper  for  breach 
of  contract  to  provide  storage  for  trucks 
over  night.  Peyser  v.  Lund,  89  App.  Div. 
195,  85  N.  T.  S.  881. 

93.  See  1  Curr.  L.  677. 

94.  See  title  Damages,  1  Curr.  Ii.  833. 

95.  See  1  Curr.  D.  679. 

96.  Barrie  v.  King,  105  111.  App.  426.  An- 
nulment requires  mutual  assent.  Plaintiff's 
failure  to  reply  to  proposition  of  defendant 
for  cancellation  until  five  weeks  after  it  was 
made,  held  not  an  acceptance  of  such  pro- 
posal Baltimore  &  L.  R.  Co.  v.  Steel  Rail 
Supply  Co.  [C.  C.  A.]   123  F.  655. 

97.  Barrie  v.  King,  105  111.  App.  426.  See 
ante,  §  6. 

98.  Defendant  held  not  to  have  termi- 
nated cane  planter's  contract  with  plaintiff, 
as  it  had  a  right  to  do  under  the  contract, 
and    to    be    liable    tor    damages    for    breach. 


Avery  v.   Segura  Sugar  Co.,   Ill  La.   891,   35 
So.  967. 

99.  Manhattan  Life  Ins.  Co.  v.  Wright  [C. 
C.  A.]   126  F.  82. 

1.  Rights  under  Insurance  policy.  Man- 
hattan Life  Ins.  Co.  v.  Wright  [C.  C.  A.]  126 
F.   82. 

2.  Manhattan  Life  Ins.  Co.  v.  Wright  [C. 
C.  A.]   126  F.   82. 

3.  Where  one  who  was  hired  as  salesman 
for  a  year  was  to  receive  bonus  If  sales 
amounted  to  certain  sum,  and  they  exceeded 
that  sum  at  the  end  of  ten  months,  at  which 
time  the  contract  was  terminated  i>y  mutual 
consent,  he  was  entitled  to  the  bonus. 
Scheuer  v.  Monash,  40  Misc.  668,  83  N.  T.  S 
253. 

4.  Rutherford  v.  Rutherford  [W.  Va.1  47 
S.  E.   240. 

5.  See  ante,  |  1  C. 

e.  See  Fraud  and  Undue  Influence,  2  Curr. 
L.  104.  False  representations  as  to  a  ma- 
terial fact  in  regard  to  the  subject-matter 
of  the  contract  authorize  a  rescission.  Rep- 
resentations as  to  speed  of  vessel  hired  for 
use  In  trans-Atlantic  trade  held  to  have 
been  made  in  contemplation  of  such  trade, 
and  fact  that  she  did  not  maintain  such 
speed  on  longer  voyage  in  different  waters 
held  not  evidence  that  they  were  false. 
Clydesdale  Shipowners'  Co.  v.  Brauer  S  S 
Co.,  120  F.   854. 

7.  See  Mistake  and  Accident,  2  Curr.  L. 
903.  The  fact  that  one  party  to  a  contract 
did  not  fully  understand  its  legal  effect  does 
not  justify  a  court  in  setting  It  aside.  That 
he  did  not  understand  that  he  was  dealing 
with  purchaser  of  land  as  principal  Carter 
v.  Love,  206  111.  310,  69  N.  B.  85. 

8.  See  Duress.  1  Curr.  L.   962. 

9.  See  Cancellation  of  Instruments  1 
Curr.  L.  413. 

10.  Clydesdale   Shipowners'   Co.   v.   Brauer 
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any  event  need  not  be  retnmed.^^  A  deed  or  contract  made  in  consideration  of 
tte  support  of  tlie  grantors  will  only  be  set  aside  in  equity,  where  there  has  been 
an  entire  failure  or  refusal  to  perform  the  agreement,  or  such  a  substantial  fail- 
ure in  respect  to  material  matters  as  would  render  the  performance  of  the  rest 
a  thing  different  from  what  was  contracted  for.^^  One  who  obtains,  through  a 
compromise  and  supplemental  agreement,  a  continuation  of  a  contract,  which  the 
other  party  had  a  right  to  terminate,  to  completion  to  his  advantage,  cannot,  after 
obtaining  the  resulting  benefit,  repudiate  the  agreement.^'  One  who  pays  money 
on  a  contract  cannot  recover  the  same  unless  he  is  entitled  to  a  rescission.'^*  A 
rescission  will  not  be  decreed  to  one  who  was  himself  at  fault  at  the  time  of  the 
dereliction  of  which  he  complains." 

In  order  to  justify  the  abandonment  of  a  contract  and  the  proper  remedy 
growing  out  of  it,  the  failure  of  the  opposite  party  must  be  a  total  one.^*  For 
partial  derelictions  and  noncompliances  in  matters  not  necessarily  of  first  im- 
portance to  the  accomplishment  of  the  object  of  the  agreement,  the  party  injured 
must  seek  his  remedy  imder  the  stipulations  of  the  contract  itself.^'' 

(§  8)  C.  Time  and  mode  of  rescission  or  abandonment. — ^Eescission  must  be 
made  within  a  reasonable  time  after  the  grounds  thereof  have  been  discovered,*' 
reasonableness  depending  on  the  circumstances  of  the  case.*" 

One  who  has  a  right  to  rescind  a  contract  for  fraud  in  procuring  it  should 
make  known  his  rescission  to  the  other  party  as  soon  as  possible  after  discovering 
such  right;""  but  delay  will  not  prevent  the  defrauded  party  from  setting  up  such 
fraud  in  an  action  brought  against  him  for  the  contract  price,  and  in  such  case 
he  is  entitled  to  relief  to  the  extent  he  was  damaged  thereby.''* 

A  contract  whereby  one  member  of  a  firm  agrees  to  pay  the  partnership  debts 


S.  S.  Co.,  120  F.  854.  Assignment  of  patent 
rights.  Fraud.  Felt  V.  Bell,  205  111.  213,  68 
N.  E.  794.  Contract  for  sale  of  entire  crop 
of  molasses,  broken  after  part  had  been  de- 
livered [La.  Civ.  Code,  arts.  2045,  637].  Bar- 
row V.  Peniek,  110  La.  572,  34  So.  691.  Con- 
tract to  prospect  for  gold  with  option  to 
purchase  cannot  be  rescinded  on  ground  that 
part  of  property  covered  belonged  to  an- 
other, where  parties  knew  of  dispute  as  to 
title  and  contract  provided  that  in  case  ad- 
verse claimants  were  successful  a  certain 
sum  should  be  deducted  from  purchase  price 
(Smith  V.  Detroit  &  D.  Gold  Mln.  Co.  [S.  D.] 
97  N.  W.  17),  nor  where  depreciation  In  val- 
ues results  from  demonstration  of  Its  un- 
productiveness   (Id.). 

11.  Return  of  the  consideration  is  not  a 
condition  precedent  to  the  cancellation  of  a 
mortgage  given  to  secure  a  pre-existing 
debt.  Jenkins  v.  Jonas  Schwab  Co.,  138  Ala. 
664,   35  So.  649. 

12.  Evidence  held  to  show  substantial 
compliance.  Pittenger  v.  Pittenger,  208  111. 
S82,  70  N.  B.  699.  In  case  of  a  failure  to  per- 
form contracts  made  in  consideration  of  the 
support  of  one  of  the  makers,  a  court  of 
equity  will  entertain  jurisdiction  to  set  it 
aside  upon  the  ground  that  the  circumstan- 
ces justify  an  inference  of  the  abandonment 
thereof,  and  a  presumption  of  fraudulent  in- 
tent In  entering  into  it.  Evidence  insuffi- 
cient to  show  fraudulent  Intent.     Id. 

13.  Contract  to  saw  logs.  Defense  on 
ground  that  supplemental  agreement  in- 
creasing    price     was     obtained     by     duress. 


Moorman  v.    Plummer  Lumber   Co.    [La.]    27 
So.  17. 

14.  Fraud  in  contract  for  sale  of  realty. 
Provident  Loan  Trust  Co.  v.  Mcintosh  [Kan.] 
75  P.   498. 

15.  Provident  Loan  Trust  Co.  v.  Mcintosh 
[Kan.]   75   P.   498. 

16.  Object  must  have  been  defeated  or 
rendered  unattainable  by  his  misconduct  or 
default.  Pittenger  v.  Pittenger,  208  111.  582, 
70  N.  B.  699. 

17.  Pittenger  v.  Pittenger,  208  111.  582,  70 
N.  B.  699. 

18.  Delay  of  several  months  when  cause 
could  have  been  discovered  In  few  days. 
Clydesdale  Shipowners'  Co.  v.  Brauer  S.  S. 
Co.,  120  F.  854.  Option  to  purchase  mining 
property.  16  months  too  long.  [Rev.  Civ. 
Code  S.  D.  1903,  §  1285].  Smith  v.  Detroit 
&  D.   Gold  Min.  Co.   [S.  D.]   97  N.  W.   17. 

19.  Right  to  rescind  contract  of  sale  by 
which  property  was  delivered  to  mortgagee, 
and  to  treat  him  as  mortgagee  in  possession 
barred  by  laches.  Three  years  not  reason- 
able. Ward  v.  Sherman,  192  U.  S.  168,  48 
Law.  Ed.  391.  May  be  question  of  law  un- 
der circumstances.  Sale  of  cutters.  Manley 
V.  Crescent  Novelty  Mfg.  Co.  [Mo.  App.]  77 
S.  W.  489. 

SO.  Contract  for  sale  of  land.  Holdredge 
V.  Watson,  1  Neb.  Unoff.  687,  96  N.  W.  67. 
Sale  of  realty.  Evans  v.  Duke,  140  Cal.  22, 
73  P.  732.  See  Cancellation  of  Instruments, 
§  3,  1  Curr.  L.  416. 

ai.    Evans  v.  Duke,  140  Cal.  22,  73  P.  732. 
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in  consideration  for  a  sale  of  the  others'  interest  to  him  may  be  rescinded  at  any- 
time before  it  is  accepted  by  any  of  the  creditors.^^ 

(§  8)  D.  Remedies. — The  remedy  in  such  cases  is  either  an  equitable  action 
for  the  cancellation  of  the  contract'''  or  an  action  at  law  to  recover  for  its  par- 
tial performance.  ' 

§  9.  Remedies  for  breach.  A.  The  right  and  its  accrual.^* — ^Action  may  be 
brought  for  breach  of  a  contract  as  soon  as  such  breach  occurs.''*  Only  one  action 
can  be  maintained  for  the  breach  of  an  entire  contract.^'  In  an  action  for  breach 
of  an  agreement  not  to  engage  in  the  saloon  business  in  a  certain  town,  plaintiff 
is  not  entitled  to  recover  for  losses  occasioned  by  such  breach  during  a  period  when 
he  was  conducting  his  business  without  a  license.'' 

(§  9)  B.  Defenses  and  counter  rights. — Only  rights  arising  out  of  the  con- 
tract may  be  urged  defensively  in  an  action  thereon.-*  Failure  of  plaintiff  to  per- 
form is  usually  a  defense/^  but  not  where  plaintiff's  action  is  on  a  quantum  meruit 
and  failure  to  perform  was  excusable.""  Anything  that  would  entitle  defendant 
in  an  action  on  a  specialty  to  relief  in  a  court  of  equity  is  a  good  defense  in  a 
court  of  law,  where  equity  is  administered  through  legal  forms.'^  A  provision 
making  the  decision  of  the  engineer  final  as  to  any  disputes  touching  the  agree- 
ment does  not  prevent  action  for  unauthorized  rescission.^' 

(§  9)  G.  Particular  remedies^  and  election  between  them. — Money  paid  on 
a  contract,  the  consideration  for  which  has  wholly  failed,*'  or  which  has  been 
rescinded,  may  be  recovered  in  assumpsit.'*  The  defense  of  want  of  considera- 
tion presents  an  issue  triable  at  law,  not  in  equity.'^  Equity  has  |urisdi(?tion  to 
rescind  a  contract  for  fraud,'"  and  of  a  suit  for  an  accounting  under  a  contract 


22.  Georgia  Home  Ins.  Co.  v.  Boykin,  137 
Ala.  350,  34  So.  1012. 

23.  See  Cancellation  of  Instruments.  1 
Curr.  L.   413. 

S4.     See  1  Curr.  L.   685. 

25.  Action  by  servant  for  breach  of  con- 
tract, whereby  she  was  to  serve  him  during 
lifetime  and  he  was  to  leave  her  legacy, 
may  be  brought  Immediately  on  her  wrong- 
ful discharge.  Edwards  v.  Slate,  184  Mass. 
317,  68  N.  B.  342.  Upon  violation  of  a  con- 
tract by  one  of  the  parties  thereto,  the  oth- 
er may  sue  immediately  for  such  special 
damage  as  he  has  suffered.  Attorney  may 
sue  for  breach  of  contract  of  employment 
before  completion  of  suit  which  he  was  not 
given  opportunity  to  defend.  Watson  v.  Co- 
lumbia Min.  Co.,   118  Ga.   603,  45   S.  B.   460. 

26.  Contract  for  erection  of  tobacco  ware- 
house equipped  with  modern  appliances, 
with  agreement  by  defendant  to  lease  it  for 
two  years.  Action  for  breach  in  failing  to 
equip  properly  held  bar  to  right  to  counter- 
claim on  ground  of  damages  resulting  there- 
from in  action  for  rent.  Hancock  v.  White 
Hall  Tobacco  Warehouse  Co.  [Va.]  46  S.  B. 
288. 

27.  Mitchell  V.  Branham  [Mo.  App.]  79  S. 
W.  739. 

38.  An  Independent  agreement  of  war- 
ranty Is  not  available  as  a  defense  to  an 
action  on  a  written  contract  containing  no 
warranty,  except  by  way  of  counterclaim. 
Atwater  v.  Orford  Copper  Co.,  85  N.  T.  S. 
426.  A  client  cannot  justify  a  breach  of  his 
contract  with  an  attorney  by  showing  a  con- 
tract with  another  attorney  or  with  an  in- 
surance company  or  with  any  one  else,  made 
without  notice  to  such  attorney,  by  which  he 
secures    other    means    of    def curling    a    case 


brought   against  him.     Watson   v.   Columbia 
Min.  Co.,  118  Ga.  603,  45  S.  E.  460. 

29.  A  wife's  failure  to  discharge  her  mar- 
ital obligations  is  a  complete  defense  to  an 
action  on  a  contract  for  resumption  of  such 
relations,  providing  that  if  the  husband 
failed  to  support  her  she  should  immediately 
become  vested  with  her  dower  interest  in 
his  realty.  Sommer  v.  Sommer,  87  App.  Dlv. 
434,  84  N.  T.  S.  444.  Fact  that  plaintiffs  en- 
tered into  a  written  contract  with  defend- 
ant's son  for  carrying  mail  was  no  bar  to 
their  right  of  action  against  defendant  on  a 
subsequent  original  verbal  contract  with  de- 
fendant, who  was  surety  for  his  son  on  the 
written  contract,  in  regard  to  the  same  sub- 
ject, where  the  service  was  performed  under 
the  verbal  one.  Instructions  approved. 
Young  v.  Ledford,  99  Mo.  App.  565,  74  S.  W. 
443.  Where  one  agrees  with  a  mother  to 
rear  her  minor  child  and  pay  him  a  gratuity 
on  arriving  at  age,  the  fact  that  he  volun- 
tarily left  such  person's  house  is  a  matter 
of  defense  to  an  action  on  the  contract. 
Jones  V.  Comer,  25  Ky.  L.  R.  1104,  77  S.  W. 
184. 

30.  Performance  prevented  by  defendant. 
Turney  v.  Baker  [Mo.  App.]  77  S.  W.  479. 

31.  Fraud  going  to  consideration.  Ather- 
holt  V.  Hughes  [Pa.]  58  A.   269. 

32.  Railroad  construction.  Dobbling  v. 
York  Springs  R.  Co.,  207  Pa.  123,  56  A.  349. 

33.  Pleadings  sufficient.  Warder,  Bush- 
nell  &  Glessner  Co.  v.  Myers  [Neb.]  96  N  W 
992. 

34.  Contract  for  sale  of  land  rescinded 
orally.  Arbogast  v.  Mylius  [W.  Va.]  46  S  E. 
809. 

35.  Boone  v.  Goodlett  &  Co..  71  Ark.  577, 
76  S.  W.  1059. 
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creating  a  trust  relation,"  where  the  legal  remedy  is  not  adequate,"  or  undeit 
some  circumstances  to  restraiu  breach.'"  An  action  ex  contractu  cannot  be  com- 
bined with  one  in  tort.*" 

(§  9)  D.  Procedure  before  trial. — The  question  of  venue  depends  upon  the 
statutes  of  the  various  states.*^ 

(§9)  H.  Parties  J  pleading  and  evidence.  Parties. — All  parties  to  a  Joint 
contract  should  be  made  defendants  in  an  action  to  enforce  it.*^  Where  husband 
and  wife  are  jointly  liable  on  a  note,  and  the  wife  dies  before  suit,  the  husband 
may  be  sued  alone.'"  Where  one  sues  four  joint  contractors  and  one  cannot  be 
served,  judgment  may  be  entered  against  the  other  three.** 

Contracts  may  be  enforced  by  the  parties  thereto  or  their  privies.*" 


36.  Slayback  v.  Raymond,  87  N.  T.  S.  931. 

37.  Western  Union  Tel.  Co.  v.  American 
BeU  Telephone  Co.  [C.  C.  A.]  125  F.  342. 
See,  also,  Accounting,  Action  for,  3  Curr.  L. 
24. 

38.  An  action  at  law  will  lie  for  breach 
of  a  contract  to  pay  a  csi'tain  portion  of  the 
net  profits  realized  on  the  sale  of  any  in- 
surance stock  to  a  purchaser  procured  by 
plaintiff,  where  it  appears  that  plaintiff  has 
executed  the  contract,  that  defendant  paid 
a  part  of  such  compensation,  and  that  there- 
after the  parties  entered  into  an  agreement 
that  the  balance,  if  any,  should  be  deter- 
mined and  paid  within  a  certain  time,  which 
was  not  done.  Suit  for  accounting  will  not 
lie.  Hart  v.  Garrett  Co.,  87  App.  Div.  536, 
84  N.  T.  S.  774. 

39.  One  who  is  a   stranger  to  a  contract 
may    be    enjoined    from    causing    a    breach 
thereof  by  a  party  thereto,  when  he  will,  by 
such  breach,  acquire  an  advantage  for  him- 
self, and  so,  in  effect,  appropriate  the  prop- 
erty  of  complainant.     Where  one  covenants 
not  to  engage  in  a  business  and  third  per- 
sons employ  him  and  hold  him  out  as  their 
agent    and    superintendent    with    knowledge 
that   plaintiff   Is   thereby   injured.     Flecken- 
st&in   Bros.   Co.   v.   Fleckenstein    [N.   J.   Bq.  ] 
57   A.   1025.     Injunction   will   also   lie  to   re- 
strain third  persons  from  profiting  by  such 
person's   services   and   experience.      Booth   & 
Co.  V.  Davis.  127  F.  875.     Injunction  will  is- 
sue to  restrain  a  third  person  from  making 
agreements    with    persons    who    have    con- 
tracted   with    complainant,    undertaking    to 
indemnify   them   for  damages   for   breach  of 
such    contracts,    with    the    purpose    of   indu- 
cting such  breach.     Contracts  for  sale  of  law 
books.     American  Law  Book  Co.  v.   Edward 
Thompson   Co.,   84   N.    Y.   S.    225.      Injunction 
will   lie   to   restrain   the  violation   of  a  con- 
tract restricting  one   in  the   exercise   of  his 
trade  or  profession  within  a  specified  local- 
ity  or   a   given   period   of   time.      Rucker   v. 
Campbell  [Tex.  Civ.  App.]  79  S.  W.  627.     But 
where  the  parties  have  stipulated  what  the 
damages  shall  be  in  the  event  of  a  breach, 
and  they  are  such  as  the  law  will  regard  as 
stipulated    damages,    there    is    an    adequate 
I'emedy  at  law  and  an  injunction  "will  not  be 
granted.     Stipulated   damages   for  breach   of 
agreement  not  to  engage  in  cotton  weighing 
business.     No  act  necessary  to  be  restrained 
in  order  to  afford  relief.     Id.     An  Injunction 
will    issue    to    restrain    ticket   brokers   from 
dealing  in  tickets  issued  to  persons  who,  in 
consideration   of  reduced  fares,  have  agreed 
not  to  transfer  them,   their  nontransferabil- 
ity being  stated  on  their  face.     Louisville  & 


N.  R.  Co.  v.  Bitterman,  128  F.  176.     See,  also. 
Injunction,  2  Curr.  L.  397. 

40.  Damages  for  breach  of  contract  and 
for  fraud.  Kinney  v.  Harrison  Mfg.  &  Boil- 
er Co.,  22  Pa;  Super.   Ct.   601. 

41.  In  Texas,  where  a  person  has  con- 
tracted in  writing  to  perform  an  obligation 
in  any  particular  county,  suit  may  be 
brought  against  him  either  in  such  county, 
or  in  the  county  of  his  domicile.  Plaintiffs 
need  not  allege  that  contract  was  to  be  per- 
formed in  county  where  suit  was  brought. 
Defendant  must  show  contrary  in  his  plea 
of  privilege.  CaUender,  Holder  &  Co.  v. 
Short  [Tex.  Civ.  App.]  78  S.  W.  366.  If  a 
written  contract  must  necessarily  be  execut- 
ed in  a  county  different  from  that  in  which 
the  party  contracting  resides,  he  may  be 
sued  in  either  of  such  counties.  Contract  need 
not  expressly  state  where  it  is  to  be  per- 
formed, but  question  Is  whether  legal  effect 
of  instrument  is  that  it  shall  be  performed  in 
county  where  suit  is  brought  [Tex.  Rev.  St. 
1895,  art.  1194,  par.  5].  Bell  County  Brick 
Co.  v.  Cox  &  Co.  [Tex.  Civ.  App.]  76  S.  W. 
607. 

In  California,  suit  may  be  brought  in  the 
county  where  the  contract  is  made  or  where 
it  is  to  be  performed  [Cal.  Const,  art.  12  § 
16).  Bank  of  Yolo  v.  Sperry  Flour  Co.  141 
Cal.  314,  74  P.  855. 

42.  Contract  for  construction  of  tele- 
phone line  [N.  D.  Rev.  Codes  1899  §  5232] 
Clements  v.  Miller  [N.  D.]  100  N  W  239 
The  validity  of  a  note  cannot  be  deter- 
mined in  a  suit  to  which  the  person  to  whom 
It  has  been  assigned  is  not  a  party.  Dauffh- 
erty  v.  Curtis  [Iowa]  97  N.  W.  67. 

43.  Under  R.  I.  Gen.  Laws  1896,  c  233  5 
17,  providing  that  on  death  of  joint  con- 
tractor, unless  otherwise  provided,  his  rep- 
resantatives  may  be  charged  as  if  contract 
had  been  several,  administrator  must  be  sued 
separately.  Providence  County  Sav  Bank  v 
Vadrals  [R.  L]  55  A.  754.  ' 

44.  Contract  for  services.  Van  Zandt  v 
Winters,  22  Pa.  Super.  Ct.  181. 

4.'5.     Allegation  that  S.,  on  iDehalf  of  com- 
plainant and  himself,  entered  into  anaeree 
ment  with  defendant  by  which  they  were  to 
jointly    prosecute    a    certain    enterprise    and 
divide  the  profits,   and  that  defendant  knew 
of    complainant's    interest    in    the    contract 
Held,    that   the   contract   pleaded   created   no 
contractual     relation     between     complainanf 
and   defendant   which   would  support   a  s"H 
Moore    v.    Hammond    [C.    C.    A  ]    l"!    F     TIQ 
Under    an     agreement     between     a    railwav 
company    and    a    cotton    compress    comnTnv 
whereby   the  former  delivered  .cotton  to   the 
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At  common  law,  the  general  rule  was  that  a  stranger  to  the  consideration 
could  not  maintain  an  action  on  the  contract.*"  In  the  United  States,  there  is 
a  conflict  of  authority  on  this  question.  In  some  states,  the  common-law  rule 
is  followed,*^  while  in  others  the  mere  fact  that  a  promise  is  made  for  a  person's 
benefit  gives  him  the  right  to  enforce  it.*'  Still  other  states  hold  that  he  may 
do  so  only  when  the  contract  was  entered  into  for  his  benefit,  or  such  benefit  is 
the  direct  result  of  performance  and  within  the  contemplation  of  the  parties,  and 


latter  Instead  of  to  the  consignees,  and 
gave  the  consignees  compress  tickets  there- 
for calling  for  an  equal  number  of  bales 
of  average  weight  and  quality,  there  Is  such 
privity  between  them  as  entitles  a  con- 
signee to  equitable  relief  against  both  com- 
panies for  shortage  in  cotton  shipped  by 
him.  Mississippi  Cotton  Compress  &  Ware- 
house Co.  V.  Levy  &  Co.  [Miss.]  36  So.  281. 
An  owner  of  live  stock,  -who  sells  the  same 
to  one  having  an  agreement  with  a  bank, 
whereby  he  is  permitted  to  overdraw  his  ac- 
count when  purchasing  stock,  and  meet  suck 
overdraft  by  drawing  on  Ills  commission 
merchant,  and  who  takes  a  check  on  the 
bank  for  the  purchase  price.  Is  sufficiently 
In  privity  with  the  purchaser  to  enforce  the 
bank's  liability  on  such  agreement,  though 
not  suing  thereon.  York  v.  Farmer's  Bank 
[Mo.  App.]  79  S.  W.  968. 

46.  Exception  In  case  he  was  the  child  of 
the  promisee.  In  some  states  the  exception 
has  been  extended  to  include  contracts  made 
by  the  husband  for  the  benefit  of  his  wife. 
Haefelin  v.  McDonald,  89  N.  T.  S.  395. 

47.  See  Hammon  on  Contracts,  §  351  et 
seq.,  for  discussion  of  this  question. 

In  Georgia,  It  is  held  that  where  the  prom- 
isor merely  agrees  to  pay  a  debt  owing  by 
the  promisee  to  a  third  person,  the  latter 
cannot  maintain  an  action  thereon.  Under 
assumption  by  railroad  company  of  liabili- 
ties of  another,  one  having  claim  against 
former  cannot  sue  latter  thereon  [Ga.  Civ. 
Code  1895  §  4939].  Hawkins  v.  Central  of 
Georgia  R.  Co.,  119  Ga.  169,  46  S.  B.  82.  De- 
murrer to  petition  in  action  for  breach  of 
contract  sustained  for  failure  to  show  priv- 
ity between  plaintiff  and  defendant.  Al- 
leged that  defendant  had  assumed  in  writ- 
ing obligations  of  company  with  whom  the 
contract  was  made.  Guthrie  v.  Atlantic 
Coast  Line  H.  Co.,  119  Ga.  663,  46  S.  E.  824. 
As  a  general  rule,  an  action  on  a  contract 
must  be  brought  In  the  name  of  the  party 
In  whom  the  legal  interest  therein  is  vested, 
and  against  the  party  who  made  it  in  per- 
son or  by  agent  [Ga.  Civ.  Code,  1895,  §  4939]. 
Hawkins  v.  Central  of  Georgia  R.  Co.,  119 
Ga.    159,   46   S.   E.   82. 

In  Micliisan»  a  contract  cannot  be  enforced 
in  law  by  one  not  a  party  thereto  (Palmer 
V.  Bray  [Mich.]  98  N.  W.  849);  but  in  a  suit 
in  equity,  a  person  for  whose  benefit  a 
promise  is  made  may  enforce  it  in  his  own 
name  (Id.).  A  promise  by  a  son  on  receipt 
of  property  from  his  father  to  pay  a  certain 
sum  of  money  to  a  daughter  on  the  father's 
death  cannot  be  enforced  by  the  daughter. 
Ebel  V.   Piehl   [Mich.]   95  N.  W.  1004. 

In  PennsTlviinla,  where  one  takes  over 
the  entire  stock  of  another  and  publishes  a 
notice  that  he  has  assumed  the  debts  for 
goods  purchased  by  the  former  owner,  cred- 
itors  of   such    owner   may   sue   him   in   their 


own  names,  as  being  parties  to  the  consid- 
eration or  on  the  ground  that  notice  Is  es- 
topped as  to  parties  led  to  believe  that 
claims  were  within  consideration.  Sargent 
V.  Johns,  206  Pa.  386,  55  A.  1051. 

48.  In  Indiana,  one  who  is  a  beneficiary 
under,  though  not  a  party  to,  a  contract  may 
maintain  an  action  thereon.  McCoy  v.  Mc- 
Coy [Ind.  App.]  69  N.  E.  193.  No  notice  of 
acceptance  or  demand  other  than  the  com- 
mencement of  suit  by  sucli  third  person  Is 
necessary,  and  no  consideration  need  move 
from  him  to  either  of  the  contracting  par- 
ties. Grantee  to  pay  sum  to  third  person  as 
part  consideration  for  deed.     Id. 

In  California,  a  contract  made  expressly 
for  the  benefit  of  a  third  person  may  be 
enforced  by  him  at  any  time  before  the  par- 
ties thereto  rescind  it.  Agreement  by  pur- 
chaser of  mines  to  pay  advances  made  by 
third  parties  under  agreement  with  vendors 
[Cal.  Civ.  Code,"  §  1559].  Washer  v.  Inde- 
pendent Min.  &  Development  Co.,  142  Cal. 
702,  76  P.  654. 

In  "Virginia,  a  person  for  whose  solo  bene- 
fit a  contract  is  made  may  maintain  an  ac- 
tion thereon  In  his  own  name,  though  he  Is 
not  a  party  thereto.  Where  contract  re- 
quires city  to  deduct  certain  sum  from 
amount  due  sewer  contractor  for  each  day's 
delay  and  to  pay  same  to  city  engineer  su- 
perintending the  work,  the  engineer  may 
maintain  an  action  thereon  in  his  own  name 
[Code  1887,  §  2415].  City  of  Newport  News 
v.  Potter  [C.  C.  A.]   122  F.  ?21. 

In  Alabama,  it  is  held  that  on  a  promise, 
supported  by  a  valuable  consideration,  made 
by  one  to  discharge  a  pecuniary  obligation 
of  the  promisee  to  a  third  person,  the  latter, 
if  assenting  thereto  while  the  promise  re- 
mains In  force,  is  entitled  to  sue  In  his  own 
name,  though  he  may  not  otherwise  have 
been  a  party  to  the  contract.  Moore  v.  First 
Nat.  Bank,  139  Ala.  595,  36  So.  777.  It  Is  im- 
material, in  such  case,  whether  the  plaintiff 
has  relinquished  his  claim  against  the  prom- 
isee. Id.  An  express  contract  to  transport 
freight  at  preferential  rates  is  one  for  serv- 
ices and  hence  not  within  a  statute  author- 
izing the  maintenance  of  actions  for  the  pay- 
ment of  money  by  the  real  party  in  inter- 
est. Action  for  breaches  during  shipper's 
lifetime  could  be  brought  only  by  executors 
after  his  death  [Ala.  Code  1896,  §  28].  Sulli- 
van V.  Louisville  &  N.  R.  Co.,  138  Ala.  650, 
35  So.  694.  Where  one  member  of  a  part- 
nership, in  consideration  of  a  sale  of  the 
other  member's  interest  to  him,  agrees  to 
pay  a  firm  debt,  a  firm  creditor  may  release 
the  promisee  and  enforce  his  claim  against 
the  promisor  (Georgia  Home  Ins.  Co.  v. 
Boykin,  137  Ala.  350,  34  So.  1012);  but  this 
right  is  subject  to  be  defeated,  at  any  time 
before  it  becomes  fixed  by  such  release,  by 
the  rescission  of  the  contract  between '  the 
partners  (Id.). 
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when  there  is  some  legal  or  equitable  duty  owing  from  the  promisee  to  the  bene- 
ficiary,** 

One  may  enforce  at  law  a  promise  made  directly  to  himself  on  a  consideration 
furnished  by  a  third  person.'*" 

At  common  law,  if  one  joint  contractor  died,  an  action  at  law  could  not  be 
prosecuted  against  his  executor  or  administrator."*  If  the  contract  was  several 
or  joint  and  seyeral,  the  executor  or  administrator  could  be  sued  separately,  but 
not  jointly  with  the  other  contractors.'"'  A  provision  that  plaintiff  may  join  in 
the  same  action  all  or  any  persons  severally  or  jointly  and  severally  liable  on  the 
same  note  should  not  be  construed  so  as  to  exclude  joint  parties.'" 


48.  In  Connecticut,  It  Is  held  the  mere 
fact  that  one  would  receive  a  direct  benefit 
from  the  performance  of  a  contract  to  which 
he  was  not  a  party  does  not  enable  him  to 
maintain  an  action  at  law  upon  it.  Contract 
by  executor  with  widow  and  son  of  deceased 
to  collect  policy  of  insurance  on  life  of  de- 
ceased, payable  to  such  widow  and  son,  and 
to  pay  proceeds  to  a  creditor  of  deceased 
who  had  presented  a  claim  against  the  es- 
tate, cannot  be  enforced  at  law  by  such 
creditor.  It  not  appearing  that  the  relation 
of  principal  and  agent  existed  between  him 
and  the  widow  and  son,  or  that  he  stood  in 
sudi  relation  of  privity  with  them  as  to 
make  them  merely  nominal  promisees,  or 
that  he  knew  or  was  to  be  informed  of  the 
agreement,  or  that  the  transaction  was  in 
the  nature  of  a  family  settlement.  Atwood 
V.  Burpee  [Conn.]  58  A.  237. 

IB  New  York,  it  is  held  that  where  a  party 
to  a  contract  undertakes,  upon  a  considera- 
tion moving  to  him  from  the.  other  party 
thereto,  to  pay  a  sum  of  money  to  a  third 
person  not  a  party  to  the  contract,  which 
sum  the  party  giving  the  consideration  was 
bound  to  pay,  such  third  person  may  enforce 
the  obligation.  Haefelin  v.  McDonald,  89  N. 
T.  S.  395.  There  must,  in  such  case,  be  a 
legal  or  equitable  obligation  on  the  part  of 
the  promisee  to  such  third  person.  The  fact 
that  enforcement  would  benefit  the  promisee 
or  that  he  owes  a  moral  obligation  to  such 
third  person  is  insufficient.  Property  owner 
could  not  enforce  covenants  whereby  con- 
tractor agreed  to  become  liable  to  city  for 
all  damages  resulting  to  abutting  property 
by  the  method  in  which  construction  work 
on  subway  should  be  done.  Damage  result- 
ing from  negligence  of  subcontractor  for 
which  city  was  not  liable.  Id.  It  must 
have  been  entered  into  for  his  benefit,  or 
such  benefit  must  be  the  direct  result  of  per- 
formance and  within  the  contemplation  of 
the  parties,  and  there  must  be  some  legal  or 
equitable  duty  owing  from  the  promisee  to 
the  beneficiary.  Wait  v.  Wilson,  86  App.  Div. 
485,  83  N.  T.  S.  834.  Agreement  by  wife 
that,  in  consideration  of  her  being  made 
her  husband's  residuary  devisee,  all  her 
property  would  go  to  his  son  at  her  death, 
is  not  enforceable  by  the  son,  he  not  being 
a  party  thereto,  or  an  infant,  or  one  to 
whom  his  father  owed  any  legal  or  equi- 
table obligation.  Id.  An  agreement  by  the 
grantee  in  a  deed  to  pay  materialmen's 
claims  may  be  enforced  by  them.  Hurd  v. 
Wing,  86  N.  T.  S.  907.  An  agreement  by  a 
surviving  partner,  in  consideration  of  the 
sale  to  him  by  the  widow  of  the  deceased 
partner    of  her   interest   in   the   business,    to 
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pay  a  firm  debt  due  her  mother,  may  be 
enforced  by  the  widow  as  her  mother's  ex- 
ecutrix.    Flagg  v.  Fisk,  87  N.  T.  S.  630. 

In  New  Jersey,  it  is  held  that  ordinarily 
an-  action  for  breach  of  contract  must  be 
brought  by  one  who  is  a  party  thereto  or  for 
whose  benefit  It  is  made.  The  mere  fact 
that  he  may  be  incidentally  benefited  there- 
by Is  not  sufficient.  One  contracting  with 
city  to  maintain  temporary  footbridge  and 
light  and  watch  tlie  same,  and  to  assume  all 
risks  relating  to  its  use,  is  not  liable  under 
such  contract  to  a  person  injured  by  reason 
of  failure  to  properly  light  such  bridge. 
Styles  v.  Long  Co.  [N.  J.  Err.  &  App.]  57  A. 
448. 

In  Nevada,  it  Is  held  that  an  action  on 
contract  whereby  defendant  promised,  on 
becoming  executrix,  to  make  certain  pay- 
ments, may  be  maintained  by  one  for  whose 
benefit  It  w^as  made,  though  he  was  not  a 
party  thereto.  Painter  v.  Kaiser  [Nev.]  76 
P.   747. 

Holdings  in  Federal  conrtsi  A  third  per- 
son may  enforce  a  contract  made  by  others 
for  his  benefit  whenever  it  Is  manifest  from 
the  nature  or  terms  of  the  agreement  that 
the  parties  Intended  to  treat  him  as  the 
person  primarily  interested,  and  when  there 
is  some  obligation  or  duty  owing  to  him 
from  the  promisee  (Barker  v.  Pullman's 
Palace  Car  Co.,  124  P.  555);  though  his 
benefit  need  not  be  the  sole  object  thereof 
(Id.).  An  agreement,  made  on  a  valid  con- 
sideration, by  one  with  another  to  pay  money 
to  'a  third  person,  can  be  enforced  by  the 
latter  in  his  own  name.  An  agreement  to 
"satisfy  and  discharge  the  indebtedness  and 
liabilities"  of  a  company  whose  assets,  etc., 
defendant  purchased  "of  any  and  every  kind, 
which  may  be  unsatisfied  at  the  time  of  the 
transfer"  and  assuming  all  contracts,  au- 
thorizes a  creditor  to  enforce  such  a  pro- 
vision against  the  promisor.  Id.  It  also 
authorizes  a  party  to  an  existing  contract 
with  the  selling  company  to  maintain  an 
action  against  the  buyer  for  its  reformation 
on  the  ground  of  mistake,  though  the  buyer 
knew  nothing  of  such  mistake.     Id. 

50.  Children  of  mortgagor  to  whom  prin- 
cipal of  mortgage  note  was  made  payable 
could  enforce  it,  though  consideration  paid 
by  third  person.  Palmer  v.  Bray  [Mich.]  98 
N.  W.  849.  Ga.  Civ.  Code  1895,  §  3664,  codi- 
fying common-law  rule.  Hawkins  v.  Cen- 
tral of  Georgia  E.  Co.,  119  Ga.  159,  46  S.  B. 
82. 

51.  Against  survivor  only.  Providence 
County  Sav.  Bank  v.  Vadris   [R.  I.]  55  A.  754. 

52.  53.  Providence  County  Sav.  Bank  v. 
Vadrais   [B.'.    I.]    55  A.   754. 
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The  contract  and  the  incidental  duties  arising  therefrom  are  binding  only 
on  the  parties  thereto.^*  And  a  suit  for  negligent  failure  to  perform  an  implied 
^iity  growing  out  of  a  contract  relation  cannot  be  maintained  against  one  upon 
whom  such  duty  does  not  rest.^* 

Pleading  and  proof. ^' — In  order  to  recover  on  a  contract,  plaintiff  must  allege 
and  prove  performance  on  his  part,'''  includiag  performance  of  all  conditions 
precedent  or  an  excuse  for  nonperformance."'  The  complaint  must  also  show 
an  offer  to  perform  concurrent  conditions.'"  But  it  is  not  necessary  to  allege  the 
existence  of  a  condition  made  precedent  to  performance  where  the  other  party 
has  absolutely  and  in  toto  repudiated  the  contract.*"  Waiver  must  be  specially 
pleaded.'* 

If  the  contract  is  ia  writing,  the  consideration  need  not  be  pleaded.**  Fraud, 
illegality  or  immorality  of  consideration,*'  and  invalidity  under  the  statute  of 
frauds,  are  affirmative  defenses,  which  must  be  pleaded  and  proved.**  The  in- 
validity of  a  contract  under  a  statute  providing  for  the  protection  of  the  parties 
thereto,  and  the  beneiits  of  which  may  be  waived,  must  be  pleaded;*^  but  where 
the  general  public  is  affected  by  the  violation  of  the  statute,  or  the  contract  is 
against  public  policy,  illegality  need  not  be  pleaded.** 

In  an  action  to  recover  damages  for  breach  of  contract,  the  particular  breach 
must  be  alleged.*''  A  general  allegation  of  damages  is  sufiScient  where  they  are' 
the  natural  result  of  the  breach  complained  of,**  but  where  they  are  not,  they 


64.  Cobb  V.  Everett  Clark  Co.,  118  Ga.  483, 
45  S.  E.  305. 

55.  Contractor  not  liable  to  plaintiff  for 
negligence  In  constructing  party  wall  be- 
tween plaintiff's  building  and  that  of  ad- 
joining owner,  under  contract  between  plain- 
tiff and  suoli  owner.  Cobb  v.  Everett  Clark 
Co.,  118  Ga.  483.  46  S.  E.  305.  Provision  in 
construction  contract  that  construction  com- 
pany, shall  protect  adjacent  walls  cannot  be 
enforced  by  adjoining  landowner  in  suit  to 
compel  protection  of  his  buildings,  particu- 
larly where  it  is  not  referred  to  in  his  pe- 
tition. Carpenter  v.  Reliance  Realty  Co. 
[Mo.  App.]  77  S.  "W.  1004. 

66.     See  1  Curr.  L.  690. 

57.  Must  allege  forbearance  to  enter  judg- 
ment on  note,  w^hich  was  consideration  for 
contract  of  guaranty  sued  on.  Hall  v.  Little, 
89  App.  Dlv.  524,  85  N.  T.  S.  653.  Where  the 
contract  consists  of  reciprocal  promises  to 
bo  concurrently  performed,  a  failure  to  al- 
lege and  prove  performance  or  a  tender 
thereof  before  bringing  action  is  fatal  to  re- 
covery. Sale  of  corn.  Lapham  v.  Bosse- 
meyer  Bros.  [Neb.]  98  N.  "W.  699.  As  against 
a  general  demurrer,  an  averment  that  the 
work  was  done  under  the  contract  presup- 
poses that  the  terms  of  the  contract  were 
complied  with.  Acceptance  need  not  be  al- 
leged. Harrison  v.  Wilson  Lumber  Co.,  119 
Ga.  6,  45  S.  B.  730.  Contract  in  regard  to 
purchase  and  sale  of  realty.  Walker  v.  Saw- 
yer's Estate  [Ind.  App.]  70  N.  E.  640.  A 
general  allegation,  in  a  complaint  on  a  con- 
tract in  which  attachment  has  issued,  that 
plaintiff  has  performed  a  contract  on  his 
part,  does  not  necessarily  show  or  imply  that 
plaintiff  intended  to  discharge  the  contract 
or  defendant's  liability  thereunder.  Hale, 
Bros.    V.    Milllken,    142    Cal.    134,    75    P.    663. 

58.  Waiver  of  condition  precedent.  Ac- 
tion on  contract  for  hiring  convicts.  GrifHth 
V.  Newell  [S.  C]  48  S.  B.  269.  Statutory 
permission    to   plead    performance   of   condi- 


tions precedent  generally  does  not.  In  its 
application  to  contracts  of  indemnity,  ex- 
tend to  the  very  loss  for-  which  the  insurer 
Is  to  be  liable.  Includes  only,  conditions  up- 
on which  depends  responsibility  for  loss  after 
It  occurs.  Taylor  v.  New  Jersey  Title  Guar- 
antee &  Trust  Co.  [N.  J.  Law]  56  A.  152.  In 
declaring  on  a  resolution  of  a  city  to  credit 
on  accrued  taxes,  moneys  paid  to  it  or  else 
to  pay  back  the  cash,  it  must  be  alleged 
that, no  taxes  were  due  or  the  money  cannot 
be  recovered.  Murphy  v.  Ornaha,  1  Neb. 
Unoff.  488,  95  N.  W.  680. 

59.  Allegation  that  plaintiff  was  ready  and 
willing  to  return  stock  insufficient  [Mont. 
Civ.  Code,  8  1965].  Porter  v.  Plymouth  Gold 
Mln.  Co.   [Mont.]   74  P.  938. 

60.  Flagg  V.  Fisk,  87  N.  T.  S.  530. 

61.  N.  T.  Code  Civ.  Proc.  §  500.  Grant  v, 
Pratt.  87  App.  Div.  490,  84  N.  T.  S.  983. 

62.  Ala.  Code  1896,  §  1800.  Georgia  Home 
Ins.  Co.  V.  Boykin,   137  Ala.   350,  34   So.   1012. 

6S.  Note  for  money  loaned.  Hlnes  v. 
Union  Sav.  Bank  &  Trust  Co.  [Ga.]  48  S.  B. 
120.  Representations  of  lessor  that  build- 
ing was  adapted  to  purposes  of  lessee.  Pra- 
har  v.  Tousey,  87  N.  T.  S.  845.  In  cancel- 
ing agreement  to  underwrite  bonds,  wliereby 
one  contracting  to  advertise  them  was  de- 
prived of  his  compensation.  Barron  v.  Inter- 
national Trust  Co.,  184  Mass.  440,  68  N.  E. 
831.  See  Fraud  and  Undue  Influence,  §  4, 
2  Curr.  L.  108. 

64.  Young  V.  Ledford,  99  Mo.  App.  565, 
74  S.  W.  443.  If  a  pleading  does  not  show  a 
contract  to  have  been  in  writing,  it  will  be 
presumed  that  it  was  in  parol.  Bell  v.  Bit- 
ner  [Ind.  App.]  70  N.  E.  549.  See  Frauds, 
Statute  of,  I  11,  2  Curr.  L.  115. 

65.  Drake  v.  Lauer,  93  App.  Div.  86,  86  N. 
Y.  S.  986. 

66.  Agreement  to  secure  contract  for  pub- 
lic work  through  favoritism  of  officials. 
Drake  v.  Lauer,   93  App.  Dlv.    86,   86  N.  Y.  S. 
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must  be  specially  pleaded."'    Damages  for  breach  cannot  be  shown  in  an  action 
for  recovery  of  the  contract  price,  on  the  theory  of  full  performance." 

Subsequent  modifications  of  a  parol  contract  become  a  part  of  it  and  are 
properly  pleaded  as  such.'^ 

In  an  action  on  a  contract,  defendant  may  claim  such  damages  as  he  has 
sustained  by  reason  of  plaintiff's  failure  to  comply  therewith.'*  A  complaint,  in 
an  action  to  recover  damages  for  breach  of  a  contract,  may  be  amended  so  as  to 
include  damages  accruing  between  the  commencement  of  the  action  and  the  trial," 
and  may  also  be  aanended  at  the  close  of  the  trial  so  as  to  increase  the  amount 
of  damages  claimed.'*  Where  the  declaration  is  on  a  joiat  obligation,  but  the 
proof  shows  that  one  of  the  defendants  is  not  liable,  there  can  be  no  recovery 
against  the  others.'"'  All  causes  of  action  arising  ex  contractu  against  the  same 
defendant  may  be  joined  in  one  petition.'*  The  claim  that  the  contract  was  not 
performed  within  a  reasonable  time  is  a  matter  of  defense,  which  cannot  be  raised 
by  general  demurrer."  A  special  demurrer,  founded  on  a  contract  not  pleaded 
or  referred  to  in  the  petition,  will  not  be  considered."  When  the  legal  effect  of 
a  written  contract  is  pleaded,  the  omission  of  any  of  its  conditions  is  cured  by 
defendant  setting  out  the  whole  contract  in  his  answer.''  In  an  action  on  a 
contract  to  transfer  options  on  real  estate,  where  the  answer  is  a  general  denial, 
failure  of  plaintiff  to  prove  that  he  had  such  options  shows  a  want  of  considera- 
tion and  precludes  recovery,  though  defendant  did  not  plead  fraud  or  misrepre- 
sentation.*" Failure  to  demand  interest  in  the  complaint  ia  an  action  for  breach  - 
of  a  contract  to  pay  money  renders  a  judgment  therefor  erroneous.*^  Facts  tend- 
ing to  establish  the  validity  of  a  contract  void  on  its  face  must  be  pleaded.'*  The 
petition  need  not  allege  that  the  contract  sued  on  was  stamped  in  accordance  with 


67,  68.  Ward  v.  American  Health  Food  Co., 
119  Wis.  12,  96  N.  W.    388. 

69.  Ward  v.  American  Health  Food  Co., 
119  Wis.  12,  96  N.  W.  388.  The  Items  of 
damage  for  breach  of  contract,  claimed  by 
way  of  recoupment  or  set  off,  should  be 
sufficiently  averred.  Special  defense  in  ac- 
tion for  goods  sold  held  Insufficient.  Beck 
Duplicator  Co.  v.  Fulgjium,  118  Ga.  836,  45 
S.  B.  675.  Counts  alleging  loss  of  profits 
as  damages,  which  are  remote  and  specu- 
lative and  incapable  of  proof  with  any  de- 
gree of  certainty,  are  demurrable.  Breach 
of  contract  to  deliver  shingle  timber.  Nich- 
ols V.  Rasch,  138  Ala.  372,  35  So.  409. 

70.  Ward  v.  American  Health  Food  Co., 
119  Wis.  12,   96  N.  W.   388. 

71.  Good  v.  Smith  [Or.]  76  P.  354.  In  or- 
der to  recover  on  a  written  contract  as  modi- 
fled  by  a  subsequent  parol  agreement,  the 
contract  as  modified  must  be  declared  on, 
and  every  substantive  fact,  which  plaintiff 
must  prove  to  maintain  his  action,  must 
be  alleged.  Otherwise  cannot  show  modi- 
fication. Harrington  v.  Brockman  Commis- 
sion Co.  [Mo.  App.]  81  S.  W.  629.  Held 
error,  in  action  for  breach  of  contract,  to 
admit  subsequent  agreement  In  regard  to 
same  subject-matter,  made  after  breach, 
for  purpose  of  showing  whether  contract 
had  been  entered  into,  no  rescission  or 
modification  having  been  pleaded.  Roberts 
V.  Pacific  &  A.  R.  &  Nav.  Co.  [C.  C  A.] 
121  P.  785. 

72.  Action  on  promissory  note  given  for 
painting  wagon.  Affidavit  of  defense  on 
sround  of  breach  held  sufficient.  Ketterer 
Mfg.   Co.   V.   Baltic   Brew.   Co..    22   Pa.   Super. 


Ct.  210.  If  plaintiff  claims  damages  growing 
out  of  the  contract,  defendant  may  deny  its 
liability  or  default  and,  as  a  counterclaim,  es- 
tablish the  liability  and  default  of  plaintiff 
and  recover  its  damages.  Answer  in  action 
on  contract  to  furnish  electrical  energy  held 
sufficient.  Hudson  River  Power  Transmis- 
sion Co.  v.  United  Traction  Co.,  43  Misc.  20S, 
88  N.  Y.  S.  448.  Breach  of  contract  may  be 
set  up  as  counterclaim  in  action  against  tele- 
phone company  for  failure  to  furnish  con- 
nection [S.  C.  Code  1902,  §  171].  Gwynn  v. 
Citizens'   Telephone  Co.   [S.  C]   48   S.  E.   460. 

73,  74.  Dunham  v.  Hastings  Pavement  Co., 
88  N.   T.   S.  835. 

75.  Sale  of  lumber.  Spann  v.  Grant  [Miss.] 
35  So.   217. 

7C.  Claim  for  damages  for  breach  of 
contract  to  saw  timber  and  claim  for  work 
done  thereunder.  Harrison  v.  Wilson  Lum- 
ber Co.,   119  Ga.    6,   45   S.  E.   730. 

77.  To  obtain  release  of  adverse  claims  to 
land.  Gummer  v.  Mairs,  140  Cal.  535,  74  P. 
26. 

78.  Haber,  Blum,  Bloch  Hat  Co.  v.  South- 
ern   Bell    Tel.    &    T.    Co.    [Ga.]    45    S.    E.    696. 

79.  Complaint  held  to  state  cause  of  ac- 
tion. Antonelle  v.  Kennedy  &  S.  Lumber 
Co.,  140  Cal.  309,  73  P.  966. 

80.  McLaurin  v.  Cuba  Co.,  87  App.  Dlv. 
558,   84  N.  T.   S.   626. 

81.  B.  &  C.  Comp.  §  67,  providing  that, 
in  actions  for  recovery  of  money  or  dam- 
ages, the  amount  thereof  shall  be  stated. 
Ferguson  v.  Relger,   43  Or.   505,  73  P.  1040. 

82.  No  presumptions  Indulged  in  to  sus- 
tain marriage  brokerage  contract.  Jangraw 
V.  Perkins  [Vt.l   50  A.  532. 
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the  internal  revenne  law."  To  constitute  a  bar  to  an  action  on  a  contract  by 
setting  up  a  highly  penal  statute,  there  must  be  a  precise  averment  of  sufficient 
facts  to  bring  the  case  within  it.'*  All  facts  essential  to  the  cause  of  action  or 
defense  alleged  mvst  be  pleaded,''  but  ordinarily  they  may  be  set  out  in  general 


83.  Matter  of  defense  to  be  specially 
pleaded.  Baumhoff  v.  Oklahoma  City  Blec. 
&  Gas  &  Power  Co.  [Okl.]   77  P.  40. 

84.  Cannot  be  based  on  Inference.  Alle- 
ghany Co.  V.  Allen,  69  N.  J.  Law,  270,  55  A. 
724. 

85.  Pleadings  held  sufficient.  Complaint: 
Complaint  in  action  on  contract,  whereby 
purchasers  of  property  agreed  to  pay  larger 
sum  therefor  on  the  grantor's  procuring  a 
renunciation  of  adverse  claims,  held  to  suffi- 
ciently show  performance  of  conditions  pre- 
cedent as  against  a  general  demurrer.  Gum- 
mer  v.  Mairs,  140  Cal.  535,  74  P.  26.  In 
action  on  contract  to  pump  mine.  Fisk  Min. 
&  Mill  Co.  v.  Reed  [Colo.]  77  P.  240.  In 
action  on  grading  contract.  Lewis  v.  Utah 
Const.  Co.  [Idaho]  77  P.  336.  In  action  for 
breach  of  contract  of  employment  as  school 
teacher.  Henry  School  Tp.  v.  Meredith  [Ind. 
App.]  70  N.  E.  393.  Allegations  of  fraud  and 
undue  influence  in  complaint  in  suit  to  annul 
deed  given  in  consideration  of  future  sup- 
port. Tomlinson  v.  Tomlinson  [Ind.]  70  N. 
E.  881.     In  action  for  breach  of  contract  to 

-furnish  and  care  for  horses  to  be  used  in 
grading  railroad.  Colbroth  v.  Flick  &  J. 
Const.  Co.,  90  Minn.  489,  97  N.  W.  375.  Alle- 
gation of  original  promise  by  defendant  to 
pay  for  goods  sold  to  his  employes  by  plain- 
tiff. Hefferlin  v.  Karlman  [Mont.]  74  P. 
201.  All  allegation  of  time  "on  the  day  and 
year  aforesaid"  sufficiently  specific  when  pre- 
cise day  is  stated  in  clause  immediately  pre- 
ceding. Taylor  v.  New  Jersey  Title  Guar- 
antee &  Trust  Co.  [N.  J.  Law]  56  A.  152.  Dec- 
laration in  action  on  contract  held  to  suffi- 
ciently aver  breach  for  failure  to  furnish 
materials,  "in  such  manner  as  not  to  delay 
the  material  progress  of  the  work."  Pinker- 
ton  Const.  Co.  V.  Schweyer  [N.  J.  Law]  58 
A.  112.  In  action  for  breach  of  contract  to 
sell  stock  for  certain  sum  within  certain 
time.  Gause  v.  Com.  Trust  Co.,  89  N.  T.  S. 
723.  Petition  In  action  on  contract  providing 
for  sale  of  stock  of  gas  company  when  Its 
franchise  should  be  amended  In  a  manner  to 
be  mutually  agreed  upon,  not  demurrable  on 
ground  that  contract  is  indefinite  in  regard 
to  amendments,  where  it  is  alleged  that  such 
amendments  were  made  in  a  manner  satis- 
factory to  purchaser,  and  that  he  has  ten- 
dered performance.  Baumhoif  v.  Oklahoma 
City  Elec.  &  Gas  &  Power  Co.  [Okl.]  77  P.  40. 
In  action  on  contract  to  Indemnify  plaintlfe 
for  expenses  and  attorney's  fees  in  certain 
negotiations.  Manary  v.  Runyon,  43  Or.  495, 
73  P.  1028.  Complaint  in  action  to  recover 
money,  which  defendant  agreed  to  pay  plain- 
tiff on  his  surrender  to  him  of  stock  of  mer- 
chandise previously  purchased  from  defend- 
ant conditionally,  held  sufficient  after  ver- 
dict. Ferguson  v.  Relger,  43  Or.  505,  73  P. 
1040.  Complaint  in  action  for  sale  of  Inter- 
est in  invention  held  to  sufficiently  allege 
issuance  of  patent.  Landers  v.  Poster,  34 
Wash.  674,  76  P.   274. 

Answer  or  affidavit  of  defense  i  Answer 
in  suit  on  note  given  for  purchase  price  of 
timber  held  good  as  plea  of  failure  of  con- 


sideration. Butler  &  Co.  v.  McCall,  119  Ga. 
503,  46  S.  E.  647.  In  action  for  services 
where  expenses  and  pay  in  addition  to  that 
provided  for  in  a  written  contract  were 
asked,  affidavit  of  defense  which  avers  that 
they  were  unauthorized,  held  sufficient.  Van 
Zandt  V.  "Winters,  22  Pa.  Super.  Ct.  181.  Affi- 
davit of  defense,  since  facts  showed  that 
loss  to  plaintiff  was  due  to  failure  of  third 
parties  to.  reach  agreement  and  not  to  breach 
of  contract  by  defendant.  Chase  v.  Provi- 
dent Life  &  Trust  Co.,  207  Pa,  24,  56  A.   231. 

Pleadings  held  Insufficient.  Complaint: 
Bill  in  action  to  recover  interest  in  subsidies 
granted  for  building  a  railroad  on  ground 
that  one  S.,  when  contracting  w^ith  defend- 
ants in  regard  to  building  said  road,  was 
acting  for  plaintiffs,  held  not  to  state  cause 
of  action,  since  it  affirmatively  appeared 
therefrom  that  S.  never  became  entitled  to 
any  share  of  the  profits  under  such  con- 
tract. Moore  v.  Hammond  [C.  C.  A.]  121 
F.  759.  In  action  on  contract  to  give  plain- 
tiff half-interest  in  gold  discovered  on  cer- 
tain land,  held  demurrable  for  failure  to  al- 
lege amount  of  gold  discovered.  Brown  v. 
Bowman,  119  Ga.  153,  46  S.  B.  410.  In  a  suit 
to  avoid  a  commutative  contract,  where  it 
appears  that  defendant  has,  in  the  past,  done 
all  that  the  contract  required  of  him,  and  it 
Is  not  alleged  that  he  is  unable  or  unwilling 
to  do  all  that  may  be  required  of  him  in 
the  future,  an  exception  of  no  cause  of  action 
is  properly  sustained.  Wartelle  v.  Bradford, 
111  La,  701,  35  So.  819.  In  an  action  of  as- 
sumpsit upon  an  account  annexed,  an  allega- 
tion that  "plaintiffs  entered  into  a  written 
contract  with  defendants,"  a  copy  of  which 
is  referred  to,  does  not  sufficiently  show  a 
promise  by  defendants,  and  Is  demurrable. 
Brown  v.  Starbird,  98  Me.  292,  56  A.  902.  In 
action  on  agreement  to  secure  payment  of 
note.  Omaha  Brew.  Ass'n  v.  Tlllenburg  2 
Neb.  TJnofl.  277,  280,  96  N.  W.  107.  An  alle- 
gation that  defendant  became  indebted  to 
plaintiff  on  a  special  contract  without  an 
allegation  of  the  facts  on  which  such  In- 
debtedness arose  is  bad.  Taylor  v.  New  Jer- 
sey Title  Guarantee  &  Trust  Co.  [N.  J.  Law] 
56  A.  152.  In  action  on  contract  for  furnish- 
ing electrical  energy,  held  insufficient  in  fail- 
ing to  show  that  admitted  deficiencies  In 
amount  furnished  arose  in  some  excusable 
manner.  Hudson  River  Power  Transmission 
Co.  V.  United  Traction  Co.,  43  Misc.  205,  88  N. 
T.  S.  448.  Complaint  In  action  for  damages 
for  failure  to  furnish  engine  agreed  on,  held 
not  to  allege  a  cause  of  action  on  the  war- 
ranty, but  one  for  nonperformance  of  con- 
tract. Smith  V.  Lazier  Gas  Engine  Co.,  88 
N.  T.  S.  690. 

AnsTver:  Answer  in  action  for  rent,  claim- 
ing set  off  for  improvements  under  con- 
tract between  defendant  and  former  owner, 
held  demurrable,  it  not  alleging  any  lien  on 
the  rents  or  personal  liability  on  the  part 
of  plaintiffs,  and  no  attempt  to  enforce  lien 
on  realty.  Bell  v.  Bitner  [Ind.  App.]  70  N. 
E.  549.  Defenses  and  counterclaim  on  ground 
of  fraud  and  false  representations,  In  action 
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terms.*'  As  in  other  actions,  the  pleading  and  proof  must  correspond.'^  Thus 
excuses  for  nonperformance  cannot  be  shown  under  an  allegation  of  perform- 
ance.'* Plaintiffs  cannot  recover  as  on  a  disaffirmance  of  an  illegal  contract,  where 
the  complaint  shows  a  reliance  thereon  and  performance  on  their  part.'"  Evi- 
dence of  the  invalidity  of  the  contract  is  admissible  under  a  general  denial.*" 
The  fact  that  one  pleads  an  agreement  to  pay  a  particular  sum  for  services  does 
not  prevent  his  recovering  their  actual  value,  even  though  he  fails  to  prove  such 
agreement.'^  While  the  contract  remains  executory,  the  plaintiff,  in  an  action 
thereon,  must  declare  specially,'^  but  when  it  has  been  fully  performed  and  noth- 
ing rematas  to  be  done  but  to  pay  the  amount  due  the  plaintiff,  he  may  declare 


for  breach  of  contract  to  dispose  of  stock  for 
agreed  price,  beld  insufficiently  pleaded. 
Clause  V.  Com.  Trust  Co.,  89  N.  T.  S.  723. 

66.  Lack)  of  olrcumstantlal  details  not 
BTOund  for  demurrer  where  facts  essential 
to  right  of  action  are  pleaded  in  general 
terms.  Taylor  v.  New  Jersey  Title  Guarantee 
&  Trust  Co.    [N.  J.  Law]    66  A.   162. 

87.    An   allegation   that   defendant   agreed 
to  Invest  plaintiff's  money  In  stock  and  pay 
him  half  the  profits  is  not  supported  by  proof 
that    defendant,    as    plaintiff's    agent,    made 
such  a  contract  with  a  third  person,  irhich 
plaintiff    afterwards    ratified.       Sherman    v. 
Jones  [Colo.  App.]  74  P.  799.     When  it  Is  ap- 
parent  from   the   reading  of  a  written   con- 
tract that  its  meaning  and  purport,  as  plead- 
ed, are  identical  with  the  original,   there  is 
no    variance,    even    though    the    writing    as 
pleaded  is  different  from  the  instrument  it- 
self.    Word   "heretofore"  in  place  of  "here- 
after."      Mulligan    V.     Smith     tColo.]     76    P. 
1063.     Promise  in   letter  to   reimburse   town 
for  expenses  in  caring  for  defendant's  moth- 
er,   held    collateral    to    that    alleged    In   writ 
and    letter    held    not   to    snpport    allegation. 
Inhabitants  of  Freeman  v.  Dodge,  98  Me.  631, 
67  A.  884.    Where  the  petition  alleges  a  Joint 
contract,  plaintiff  can  only  recover  on  proof 
of  such  Joint  contract,   notwithstanding  the 
fact  that  the  evidence  may  disclose  a,  right 
to  recover  on  some  other  cause  of  action  not 
pleaded.     Evidence  insufficient  to  show  Joint 
contract  with  railroad  company  and  their  tie 
contractors  for  sale  of  ties.    Variance.     Bag- 
nell  Timber  Co.  v.  Missouri,  etc.,  R.  Co.  [Mo.] 
79   S.   W.    1130.     Allegations  In  a   complaint 
seeking    to    recover    for    goods    sold    to    de- 
fendant's  employes    on    his    promise    to    pay 
therefor  and  deduct  the  amount  from  their 
time  checks  are  not  supported  by  proof  that 
plaintiffs    cashed    the    time    checks    of    such 
employes,    nor    Is    such    evidence    admissible 
thereunder.      Hefferlin    v.    Karlman    [Mont.] 
74  P.  201.  ,  There  is  no  variance  between  a 
petition  declaring  on  an  oral  contract  and  an 
unsigned     written      memorandum      attached 
thereto,   alleged   to   have  been '  made  by  the 
party  to  be  charged.    Brown  v.  Silver,  2  Neb. 
Unoff.   164,    96  N.   W.   281.     In  an   action   for 
breach  of  a  contract  of  employment,  evidence 
of  facts  justifying  a  dismissal  of  the  employe 
Is     inadmissible     und/er    a     general      denial. 
Schreiber  v.  Ash,  84  N.  T.  S.  946.     Evidence 
that  a  breach  has  not  been  committed  Is  in- 
admissible   under  answer    admitting     a 
breach.     Grant  v.  Pratt,  87  App.  DIv.  490,  84 
N.  T.  S.  983.     Complaint  held  not  to  author- 
ize proof  of  a   contract   Independent   of  and 
disconnected  with  the  written  one  raferred 


to  therein.  Contract  to  give  reduced 
switching  rates.  Thompson  v.  Erie  R.  Co.,  89 
N.  T.  S.  92.  Proof  that  defendant's  testator 
purchased  stock  from  plaintiff  at  a  certain 
price  Is  not  fatally  variant  from  an  allega- 
tion that  he  took  the  stock  as  bailee  under  a 
guaranty  to  obtain  the  same  price  for  it. 
Linden  v.  Thieriot,  89  N.  T.  S.  273.  There 
is  substantial  variance  between  an  allega- 
tion that  one  agreed  to  pay  a  certain  sum 
to  another,  who  agreed  to  purchase  land  at 
a  Judicial  sale  and  to  convey  it  to  third  per- 
sons, and  proof  that  the  purchaser  was  to 
advance  any  additional  sum  necessary  and  to 
convey  the  land  when  repaid.  Dickens  v. 
Perkins,  134  N.  C.  220,  46  S.  E.  490.  Plaintiff, 
suing  for  breach  of  warranty  of  the  capacity 
of  a  well,  was  not  entitled  to  recover  the 
amount  of  notes  given  by  him  to  defendants 
in  payment  therefor.  In  the  absence  of  an 
allegation  that  they  had  been  negotiated 
and  that  he  was  liable  thereon.  Low,  H.  & 
G.  Water  Co.  v.  HIckson  [Tex.  Civ.  App.]  74 
S.  W.  781. 

88.  Sickness  as  excuse.  Schaaf  v.  Chot- 
zen,  86  N.  T.  S.  1026.  Declaration  by  adver- 
tiser of  bonds  alleging  performance  of  ad- 
vertising contract  by  which  he  was  to  be 
paid  by  underwriters  out  of  money  received 
from  subscriptions  will  not  let  In  proof  that 
underwriters  broke  contract  by  fraudulently 
canceling  underwriting  agreement  and  re- 
funding subscriptions.  Barron  v.  Interna- 
tional Trust  Co.,  184  Mass.  440,  68  N.  B.  831. 
Waiver  in  action  on  bond  to  secure  perform- 
ance. Burr  V.  Union  Surety  &  Guaranty  Co., 
86  App.  DIv.  545,  83  N.  T.  S.  756.  Excuses 
for  failure  to  procure  architect's  certificate 
cannot  be  shown  under  such  allegation. 
Rowe  v.  Gerry,  86  App.  Dlv.  349,  83  N.  T.  S. 
740. 

89.  Glass  V.  Basin  &  B.  S.  MIn.  Co.  [Mont.] 
77  P.  302. 

90.  That  contract  with  city  was  ultra 
vires  and  that  public  officer  was  Interested 
therein.  Town  of  Morgan  City  v.  Dalton, 
112  La.  9,  36  So.  208. 

91.  Tuella  v.  Hyman,  84  N.  T.  S.  460.  In 
Missouri,  when  the  petition  counts  on  con- 
tract, there  can  be  no  recovery  on  a  quan- 
tum meruit,  unless  the  suit  originates  be- 
fore a  Justice  of  the  peace.  Not  sufficient,  In 
action  on  contract  to  pay  commission  for 
sale  of  land,  to  show  production  of  purchas- 
er, without  showing  promise  to  pay  commis- 
sion. McDowell  v.  Stephenson  [Mo.  App.] 
77  S.   W.   766. 

92.  McArthur  Bros.  Co.  v.  Whitney,  202 
111.  527,  67  N.  E.  163. 
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generally  in  indebitatus  assumpsit."  The  complainant  must  establish  the  essential 
facts  of  his  cause  of  action  for  rescission  of  a  contract  with  clearness  and  cer- 
tainty."* A  plea  of  rescission  must  aver  all  the  facts  necessary  to  constitute  a 
good  rescission  in  law.*° 

Evidence."" — In  an  action  on  a  contract,  the  burden  is  on  plaintifE  to  estab- 
lish its  existence  and  its  terms  and  conditions/'  and  his  damages  for  its  breach."* 
In  the  absence  of  a  plea  of  non  est  factum  in  a  suit  on  a  written  contract,  plain- 
tiff is  not  required  to  prove  its  execution."  The  burden  of  proving  a  modifica- 
tion of  a  contract,^  excuses  for  nonperformance,^  or  that  a  party  was  induced  to 
execute  a  written  contract  through  fraud  and  mistake,  is  on  the  party  alleging 
it.'  Fraud  must  be  proved  by  clear  and  convincing  evidence.*  Where  a  difEerent 
consideration  than  the  one  expressed  in  the  contract  is  attempted  to  be  shown,  the 
burden  is  upon  the  party  asserting  it.°  Failure  of  a  party  to  produce  or  account 
for  the  absence  of  written  evidence  of  a  transaction  between  parties  residing  on 
different  continents  may  create  a  presumption  that  such  writings,  if  produced, 
would  be  unfavorable  to  his  case."  In  some  states,  contracts  involving  more  than 
a  certain  sum  must  be  proved  by  at  least  one  credible  witness,  and  other  cor- 
roborative circumstances.' 

If  the  writing  on  its  face  appears  to  be  a  complete  legal  agreement,  it  will, 
in  the  absence  of  fraud,  accident  or  mistake,  be  conclusively  presumed  to  contain 
the  entire  agreement,*  and  parol  evidence  of  prior  or  contemporaneous  negotia- 
tions, representations,  or  statements  is  not  admissible  to  vary,  add  to,  or  take 
from,  the  written  instrument.'    This  rule  applies  only  to  the  parties  to  the  con- 


93.  Grading  contract.  McArthur  Bros.  Co. 
V.  Whitney,  202  lU.  627,  67  N.  B.  163. 

»4.  Judicial  sale.  Files  v.  Brown  [C.  C. 
A.]  124  F.  133. 

95.  Answer  in  action  for  goods  sold  Insuf- 
ficient. Beck  Duplicator  Co.  v.  Fulghum, 
118  Ga.   836,  45  S.  B.  675. 

96.  See,  1  Curr.  L..  696. 

97.  Error  to  order  that,  upon  defendant's 
failure  to  produce  paper  evidencing  con- 
tract, it  should  be  taken  as  being  In  ac- 
cordance with  plaintiff's  claim,  where  defend- 
ant denied  that  it  would  have  such,  effect  and 
alleged  that  It  was  lost.  Romero  v.  New 
Iberia  Mill.  &  Development  Co.  [La.]  36  So. 
907. 

88.  Advertising  contract.  Haynes  &  Co. 
V.  Nye  [Mass.]  70-N.  B.  932.  In  an  action  to 
recover  on  a  contract  for  manufacturing 
shingles,  the  burden  Is  on  defendant  to  prove 
damages  claimed  by  way  of  recoupment  for 
failure  to  return  boiler  and  engine  In  good 
condition  and  to  employ  watchman  in  ac- 
cordance with  terms  of  contract.  Instruc- 
tions approved.  Truax  v.  Heartt  [Mich.]  »7 
N.  W.   394. 

99.  For  sale  of  timber.  Garrison  v.  Glass, 
139  Ala.   512,   36  So.   725. 

1.  Contract  for  room  and  board.  Whalen 
v.  Oswald,  85  N.  T.  S.  816.  That  contract  for 
services  has  been  modified  by  parol  agree- 
ment. Manning  v.  Seaboard  Paint  Co.,  87 
N.  T.  S.   232 

a.  Under  an  allegation  in  a  bill  for  spe- 
cific performance  of  an  agreement  not  to 
practice  medicine  within  a  certain  district 
that  defendant  was  not  forced  to  return 
through  an  unforeseen  necessity,  as  the  con- 
tract provided  he  might  do,  the  burden  Is 
on  defendant  to  show  that  auoh  necessity  ex- 
isted     Ryan  v.  Hamilton,   205  111.   191,  68  N. 


E.  781.  That  performance  of  contract  to 
install  elevator  was  prevented  by  other  par- 
ty.    Marx  v.  Marvin,  85  N.  T.  S.  376. 

S.  Horn  v.  Carroll,  25  Ky.  L.  R.  2305,  80 
S.  W.   618. 

4.  Evidence  Insufficient  to  show  fraud  In 
procuring  modified  contract.  Plttenger  v. 
Pittenger,  208  111.  582,  70  N.  B.  699.  See 
Fraud  and  Undue  Influence,  2  Curr.  L.  104; 
Id.,  108,  §  4. 

5.  Deed.  Harraway  v.  Harraway,  136  Ala. 
499,  34  So.  836. 

6.  Agreement  between  firm  In  Scotland 
and  one  in  Louisiana  as  to  Investment  of 
money  advanced  Involving  over  $50,000.  Han- 
nay  v.  New  Orleans  Cotton  Exch.,  112  La. 
998,   36   So.    831. 

7.  In  Louisiana,  contracts  above  $500  In 
value  [Civ.  Code,  art.  2277],  Hannay  v.  New 
Orleans  Cotton  Bxch.,  112  La.  998,  36  So. 
831. 

8.  Bullard  v.  Brewer,  118  Ga.  918,  45  S. 
E.  711.  Presumed  that  every  item  agreed 
upon  was  Incorporated  In  contract.  Sutton 
V.  Baker  [Minn.]  97  N.  W.  420.  To  merge  all 
prior  negotiations  and  to  express  the  final 
agreement  of  the  parties.  Catterlin  v.  Lusk, 
98  Mo.  App.  182,  71  S.  W.  1109.  Agreement 
that  note  Is  to  be  collected  at  maturity 
merged  in  note  waiving  notice  of  extension. 
First  Nat.  Bank  v.  "Wells,  98  Mo.  App.  573. 
73  S.  W.  293.  N.  D.  Rev.  Codes  1899,  §  3888. 
Reeves  &  Co.  v.  Bruenlng  [N.  D.]  100  N.  W. 
241.  A  complaint  In  an  action  on  a  written 
contract  alleging  breach  of  a  prior  parol 
agreement  in  regard  to  same  subject  is  de- 
murrable. Kenney  v.  Foster  &  Bros.  Co. 
[R.  L]  56  A.  680;  Stlckney  v.  Hughes  [Wyo.] 
76  P.  945.     See  Merger,  §  6;  ante. 

9.  Bullard  v.  Brewer,  118  Ga.  918,  45  S.  E. 
711.     No  extraneous  evidence,  parol  or  writ- 
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tract,  or  their  privies  and  representatives,  and  to  cases  where  the  enforcement  of 


ten,  Is  admissible  to  vary  or  qualify  Its 
terms,  In  the  absence  of  fraud,  accident  or 
mistake.  To  show  guaranty  as  to  perform- 
ance of  air  compressor.  Oil  Creels  Gold  Mln. 
Co.  V.  Fairbanks,  Morse  &  Co.  [Colo.  App.] 
74  P.  543.  If  contract  is  unconditional  and 
unambiguous.  Morris  v.  Chesapeake  &  O. 
S.  S.  Co.,  125  F.  62.  Order  for  medicines. 
Georgia  Medicine  Co.  v.  Hyman  &  Co.,  117 
Ga,  851,  45  S.  E.  238.  Compromise  agree- 
ment as  to  payment  of  debt.  Bills  v.  Conrad 
Seipp  Brewing  Co.,  207  111.  291,  69  N.  B.  808. 
An  ordinary  passenger  ticket  Is  n(^t  nec- 
essarily a  contract  within  the  rule  excluding 
oral  evidence  of  the  contents  of  a  written 
instrument.  Colne  v.  Chicago,  etc.,  R.  Co., 
123  Iowa,  458,  99  N.  W.  134.  Right  to  drill 
and  operate  for  oil  and  gas.  Rose  v.  Lanyon 
Zinc  Co.  [Kan.]  74  P.  625.  Note.  Torpey  v. 
Tebo,  184  Mass.  307,  68  N.  E.  223.  "Warranty 
in  contract  of  sale.  Case  Threshing  Mach. 
Co.  V.  Hall  [Tex.  Civ.  App.]  73  S.  "W.  835. 
Where  contract  is  complete.  Harrington  v. 
Brockman  Commission  Co.  [Mo.  App.]  81  S. 
W.  629.  Evidence  held  to  show  that  con- 
versations in  regard  to  agreement  to  pur- 
chase sugar  beets  did  not  constitute  con- 
tract, but  were  part  of  negotiations  leading 
up  to  and  merged  in  written  contract.  Nor- 
folk Beet  Sugar  Co.  v.  Berger,  1  Neb.  Unoff. 
151,  95  N.  W.  336.  If  contract  expresses 
whole  agreement.  Rooney  v.  Thomson,  84 
N.  T.  S.  263;  Putnam  Foundry  &  Mach.  Co. 
V.  Caumeld  [R.  I.]  56  A.  1033;  Stiokney  v. 
Hughes  [Wyo.]  75  P.  945. 

Parol  evidence  held  Inadmissible:  State- 
ments of  parties  prior  to  and  contemporane- 
ous with  agreement  to  submit  fire  loss  to  ap- 
praisal. Rutter  V.  Hanover  Fire  Ins.  Co., 
138  Ala.  202,  35  So.  33.  To  add  provision  to 
contract  for  sawing  timber  that  mill  should 
be  kept  busy.  Harrison  v.  Wilson  Lumber 
Co.,  119  Ga.  6,  45  S.  B.  730.  Parol  state- 
ments made  at  time  of  employment  as  teach- 
er. Henry  School  Tp.  v.  Meredith  [Ind.  App.] 
70  N.  B.  393.  Of  contemporaneous  agreement 
as  to  price  of  goods  sold.  Piano  Mfg.  Co.  v. 
Bioh  [Iowa]  97  N.  W.  1106.  As  to  negotia- 
tions looking  to  a  lease.  Waived  by  fail- 
ure to  object  and  referring  question  to  jury. 
Cady  v.-  Coates,  101  Mo.  App.  147,  74  S.  W. 
424.  Of  prior  parol  agreement  as  to  royal- 
ties. Part  performance  of  the  contract  does 
not  affect  the  rule.  Standard  Fireproofing 
Co.  V.  St.  Louis  Expanded  Metal  Fireproofing 
Co.,  177  Mo.  559,  76  S.  W.  1008.  To  vary  terms 
of  agreement  by  which  it  was  sought  to  es- 
tablish partnership.  Agnew  v.  Montgomery 
[Neb.]  99  N.  W.  820.  Of  oral  agreement  that 
appliances  which  contract  provided  should 
be  furnished  free  were  to  be  paid  for.  Roon- 
ey V.  Thompson,  84  N.  T.  S.  263.  To  explain 
meaning  of  word  "plant"  where  plaintiff 
sold  exclusive  right  to  use  certain  discov- 
eries and  appliances  and  agreed  to  erect  four 
"plants."  Id.  Under  a  contract  reading  "I 
hereby  accept  your  offer"  of  a  quantity  of 
copper  slags,  which  defined  terms  of  pay- 
ment and  was  signed  by  both  parties,  to 
show  understanding  that  quality  was  to  be 
suitable  for  a  required  purpose.  Atwater  v. 
Orford  Copper  Co.,  85  N.  T.  S.  426.  To  vary 
terms  or  legal  import  of  bills  of  lading  by 
proof  of  Instructions  as  to  routing  of  goods. 
Bessllng   &   Co.    v.   Houston   &   T.   C.    R.   Co. 


[Tex.  Civ.  App.]  «0  S.  W.  639.  To  vary  terms 
of  contract  ticket  signed  by  passenger  by 
adding  provision  that  he  is  to  be  carried 
entire  distance  in  same  car  Missouri,  etc., 
R.  Co.  V.  Harrison  [Tex.]  80  S.  W.  1139. 
Of  oral  statements  and  promises  made  by 
plaintiff  just  prior  to  signing  of  contract. 
McCall  Co.  V.  Jennings,  26  Utah,  459,  73  P. 
To  sbow:  Understanding  of  parties  as  to 
meaning  of  contract  when  It  was  executed. 
Swift  V.  Occidental  Min.  &  Petroleum  Co., 
141  Cal.  161,  74  P.  700.  Contemporaneous 
agreement  that  work  should  be  done  to  sat- 
isfaction of  defendant's  wife  or  he  need  not 
pay  for  it.  Pitcairn  v.  Philip  Hiss  Co.  [C. 
C.  A.]  125  F.  110.  That  person  who  appears 
to  have  been  party  to  contract  was  not.  6111 
V.  General  Blec.  Co.  [C.  C.  A.]  129  P.  349. 
Authority  to  take  three  payment  notes  for 
machinery  instead  of  two,  as  provided  in 
written  contract.  Piano  Mfg.  Co.  v.  Bich 
[Iowa]  97  N.  W.  1106.  That  note,  uncondi- 
tional in  its  terms,  was  to  become  void  upon 
happening  of  certain  contingency.  Central 
Sav.  Bank  v.  O'Connor  [Mich.]  94  N.  W.  11. 
Prior  agreement  to  collect  note  when  due 
when  it  contained  waiver  of  notice  of  exten- 
sion, or  to  show  that  one  signed  as  surety. 
First  Nat.  Bank  v.  Wells,  98  Mo.  App.  573,  73 
S.  W.  293.  That  note,  absolute  in  its  terms, 
was  to  be  paid  contingently.  Third  Nat. 
Bank  v.  Reichert,  101  Mo.  242,  73  S.  W.  893. 
Agreement  that  tenant  under  lease  under 
seal  might  occupy  building  rent  free  until 
it  was  torn  down.  Kaven  v.  Chrystie,  84  N. 
T.  S.  470.  That  "grasshopper  eaten"  tobacco 
was  not  to  be  excluded  under  contract  pro- 
viding that  tobacco  was  "to  be  delivered  free 
from  any  damage."  Gray  v.  Meyer,  88  App. 
Div.  359,  84  N.  T.  S.  613.  That,  under  lease 
fixing  rent  at  $3,000,  "for  the  first  three 
years,"  parties  intended  to  fix  rent  at  $3,000 
per  year,  instead  of  $3,000  for  the  full  term. 
Liebeskind  v.  Moore  Co.,  84  N.  T.  S.  850. 
That  amount  paid  at  execution  of  lease  was 
to  be  applied  in  payment  of  or  reserved  as 
security  for  payment  of  any  subsequently 
accruing  rent,  it  appearing  from  lease  that 
at  the  time  of  its  execution  plaintiff  paid  an 
amount  equal  to  three  monthly  instalments 
of  yfearly  rent  reserved.  Marrotto  v.  McCot- 
ter,  85  N.  T.  S.  431.  Agreement  made  before 
execution  of  contract  that  builder  was  to  be 
given  old  materials,  where  contract  pro- 
vides for  money  payments  only.  Abramson- 
Engesser  Co.  v.  McCaffierty,  86  N.  T.  S.  185. 
That  contract,  whereby  defendant  agreed  to 
give  special  switching  rates  for  two  furnaces 
to  be  operated  by  a  designated  company,  its 
successors  or  assigns,  applied  to  furnace 
thereafter  erected  by  one  not  a  party  to,  or 
an  assignee  or  successor  of,  a  party  to  the 
contract.  Thompson  v.  Brie  R.  Co.,  89  N.  T. 
S.  92.  That  party  stated  that  agreement  to 
have  a  gas  contract  executed  to  purchaser 
meant  only  that  if  owner  acquired  such  a 
contract  he  would  assign  it  to  purchaser 
without  further  compensation,  and  that  he 
was  thereby  influenced  to  sign.  Fry  v.  Na- 
tional Glass  Co.,  207  Pa.  505,  56  A.  1063. 
Communications  respecting  writing  made 
prior  to  and  explanatory  of  it,  so  as  to  add 
condition  clearly  excluded  by  its  terms. 
Sale  of  tomatoes.  Newell  v.  New  Holstein 
Canning  Co.,  119  Wis.  635,  97  N.  W.  487. 
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the  contract  is  thie  basis  of  the  cause  of  action.^*  It  is  a  rule  of  substantive  law 
and  not  one  of  evidence.^^  Hence  the  fact  that  such  evidence  was  admitted  with- 
out objection  does  not  affect  the  right  and  duty  of  the  court  in  instructing  the 
jury  to  pass  upon  its  competency  and  legality.*^  When  the  contract  is  ambigu- 
ous, parol  evidence  is  admissible  to  explain  the  meaning  of  the  language  used;^' 
so  too,  where  the  writfcai  contract  does  not  contain  all  the  terms  of  the  agree- 
ment, it  is  admissible  to  supply  the  deficiencies."  An  independent  verbal  con- 
tract relating  to  the  same  subject-matter  but  not  inconsistent  with  the  written 
contract  may  be  shown,  if  made  contemporaneously  with  it,^'  and  parol  evidence 
is  admissible  to  show  a  subsequent  modification  of  a  written  contract.^'  A  com- 
pleted instrument  may  be  shown  by  parol  to  have  been  delivered  on  a  condition 
which  has  not  been  performed."  The  acceptance  and  adoption  of  a  contract  by 
a  party  not  signing  it,^'  and  the  actual  relation  of  parties  whose  najnes  appear 
on  a  note,  may  be  shown.*'  In  general,  such  evidence  is  admissible  to  show 
fraud'"  or  mistake,''^  intimidation,'*  illegality,^"  want  of  due  execution,'*  want  of 


10.  In  action  on  appeal  bond  given  by  de- 
fendant In  unlawful  detainer  action,  plaintiff 
may  sliow  that,  thougrh  he  has  deeded  the 
land  to  another,  possession  and  right  to 
rents  were  reserved  to  hlra  by  oral  agree- 
ment. Carmack  v.  Drum  [Wasli.]  7S  P. 
377.  Not  to  third  persons  not  parties  there- 
to. Oral  agreement  as  to  reassignment  of 
note  and  mortgage.  Wilson  v.  Mulloney 
[Mass.]  70  N.  E.  448. 

11.  Eitcairn  v.  Philip  Hiss  Co.  [C.  C.  A.] 
125  F.  110. 

la.  Particularly  in  Federal  court  where 
written  Instrument  cannot  be  reformed  in 
action  at  law.  Pitoairn  v.  Philip  Hiss  Co. 
[C.  C.  A.]  125  F.  110. 

13.  To  apply  contract  to  subject-matter. 
Contract  of  sale  of  air  compressor  not  ob- 
scure. Oil  Creek  Gold  Min.  Co.  v.  Fairbanks, 
Morse  &  Co.  [Colo.  App.]  74  P.  54S.  To  ex- 
plain ambiguities.  Ga.  Civ.  Code  1895,  S  5202. 
In  contract  for  sale  of  business,  providing  for 
payment  of  certain  sum  "as  hereafter 
agreed,"  to  show  date  when  source  from 
which,  and  conditions  on  which,  payment  was 
to  be  made.  Morrison  v.  Dickey,  119  Ga. 
678,  46  S.  E.  863.  "Where  plaintiff  represented 
himself  as  sole  proprietor  of  appliances  in 
use  at  certain  place,  to  show  whether  a 
motor  and  alternator  were  part  of  appli- 
ances so  in  use.  Rooney  v.  Thomson,  84  N. 
T.  S.  263.  To  show  how  parties,  during  a 
period  of  seven  years,  had  construed  con- 
tracts, ambiguous  in  their  terms  and  in- 
complete as  to  vital  matters  necessary  to 
render  them  working  contracts.  Consoli- 
dated Dental  Mfg.  Co.  v.  Holliday,  ISl  F. 
384. 

14.  To  show  that  corporation  which  plain- 
tiff was  employed  to  promote  was  to  be  or- 
ganized to  take  over  brewery,  and  that  own- 
ers agreed  to  transfer  It.  Locke  v.  Wilson 
[Mich']  98  N.  W.  400.  Where  teacher  hired 
for  term  beginning  at  specified  time  to  show 
length  thereof,  which  was  not  stated.  Henry 
School  Tp.  V.  Meredith  [Ind.  App.]  70  N.  B. 
393.  To  supply  omitted  terms  where,  from 
an  inspection  of  the  writing,  it  appears  upon 
Its  face  that  it  is  not  intended  to  be  a  com- 
plete contract,  or  does  not  express  their 
entire  agreement.  Inadmissible  In  action  on 
charter  party,  providing  for  three  voyages  to 
designated  port  at  fixed  rate,  to  show  agree- 


ment that  one  voyage  might  be  made  to 
Intermediate  port.  Not  a  "rough  memoran- 
dum." Johnson  v.  Bibb  Lumber  Co.,  140  Cal. 
95,  73  P.  730.  Evidence  not  in  conflict  with 
terms,  where  contract  incomplete  on  its  face. 
Agreement  to  pay  taxes  as  part  of  consider- 
ation for  assignment  of  land  contract,  -where 
assignment  does  not  recite  consideration. 
Bell  v.  Wiltson   [Neb.]  98  N.  W.  1049. 

16.  Cook  V.  Littlefleld,  98  Me.  299,  56  A. 
899.  Not  admissible  to  show  agreement  that 
charterer  of  ship  was  authorized  to  make 
one  trip  to  intermediate  port  instead  of  to 
the  one  designated  in  the  contract.  Johnson 
V.  Bibb  Lumber  Co.,  140  CaL  95,  73  P.  730. 
Admissible  to  show  supplemental  oral  agree- 
ment as  to  time  of  payment  for  work  called 
for  by  written  contract  which  was  silent  on 
the  subject.  Putnam  Foundry  &  Mach.  Co. 
V.  Canfield   [R.   I.]   56  A.  1033. 

18.  Putnam  Foundry  &  Mach.  Co.  v.  Can- 
field  [R.  I.]  56  A.  1033.  That  written  con- 
tract was  verbally  modified  where  new  agree- 
ment has  been  fully  performed.  Agel  v. 
Patch  Mfg.  Co.  [Vt.]  58  A.  792.  See  Modifi- 
cation and  Merger,  J  6,  ante. 

17.  Condition  that  agreement  to  purchase 
claims  of  creditors  was  not  to  take  effect 
until  thrie-fourths  of  them  had  assented 
thereto.  Elastic  Tip.  Co.  v.  Graham  [Mass.] 
71  N.  B.  117.  That  signature  to  what  pur- 
ports to  be  a  perfected  agreement  was  to 
take  effect  on  its  being  signed  by  others, 
and  that  they  have  not  signed.  Id.  In 
court  of  equity  may  show  that  option  to  pur- 
chase stock  was  not  to  be  enforced  unless 
other  party  elected  to  carry  out  option  to 
purchase  realty.  Reynolds  v.  Hooker  [Vt.] 
56  A.  988. 

18.  Sale  of  realty.  Forthman  v.  Deters, 
206   111.  159,  69  N.   E.   97. 

19.  Mere  form  Immaterial.  Helvie  v.  Mo- 
Kain  [Ind.  App.]  70  N.  B.  178. 

20.  Stlokney  v.  Hughes  [Wyo.]  75  P.  945. 
In  action  for  damages  for  fraud  and  deceit, 
whereby  plaintiff  was  induced  to  enter  into 
a  written  contract  to  show  false  representa- 
tions made  in  negotiations  leading  up  to  It. 
Exchange  of  lands.  Summerour  v.  Pappa,  119 
Ga.  1,  45  S.  B.  713.  An  allegation  that  plain- 
tiff signed  the  contract  upon  the  assurance 
of  defendant  that  it  contained  the  provisions 
agreed  upon  is  insufficient  to  authorize  the 
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capacity,*"  want  or  failiire  of  consideration,**  and  to  show  who  the  actual  con- 
tracting parties  were.*^  The  erroneous  admission  of  parol  evidence  as  to  a  writ- 
ten contract  is  not  prejudicial  where  it  neither  contradicts  nor  varies  its  terms.  ^* 
The  acts  of  hoth  parties  involved  ia  or  connected  with  the  subject-matter  of  the 
contract,  both  before  and  after  its  breadi,  are  admissible  to  enable  the  jury  to 
determine  what  the  contract  was  actually  worth  to  the  plaintiff.^'  All  the  writ- 
ings executed  at  the  same  time  as  the  contract  and  relating  to  the  same  subject- 
matter  are  admissible.'* 

The  usual  rules  in  regard  to  the  admissibility  of  evidence  apply  to  actions  on 
contract.    Particular  applications  will  be  found  ia  the  notes.*^ 


introduction  of  parol  evidence  to  vary  Its 
terms,  In  the  absence  of  a  prayer  for  rescis- 
sion or  reformation.  Contract  to  saw  tim- 
ber. Harrison  v.  Wilson  Lumber  Co.,  119 
Qa.  6,  45  S.  B.  730.  In  an  action  on  a  con- 
tract, it  ia  proper  to  permit  defendant  to  tes- 
tify as  to  whether  he  would  have  signed  it 
if  he  had  known  that  It  varied  In  Its  terms 
from  the  preceding  oral  negotiations,  and 
that  he  signed,  relying  on  the  other  party's 
statement  that  it  conformed  thereto.  Adver- 
tising contract.  Frank  V.  Strauss  &  Co.  v. 
Welsbach  Gas  Lamp  Co.,  42  Misc.  184,  85  N. 
T.  S.  367.  It  is  competent  for  defendant  to 
prove  that  he  was  Induced  to  enter  Into  the 
contract  by  fraudulent  representations  by  the 
plaintiff  of  material  facts  going  to  the  con- 
sideration, on  the  faith  of  which  he  acted. 
As  to  acreage  of  timber  sold.  Atherholt  v. 
Hughes  [Pa.]  58  A.  269.  Such  testimony  is 
not.  for  the  purpose  of  altering  or  varying 
the  terms  of  the  writing,  but  to  show  a  fail- 
ure of  consideration.     Id. 

21.  Stiokney  v.  Hughes  [W^yo.]  75  P.  945. 
To  show  what  the  real  agreement  was  where 
one  of  the  parties  did  not  know  what  he 
was  signing.  Because  could  not  read  Eng- 
lish. Melle  V.  Candelora,  88  N.  T.  S.  385. 
Introduction  of  evidence  to  show  note  stamp- 
ed "paid"  is  in  fact  still  due  Is  not  attempt 
to  reform  the  Instrument  and  admissible 
without  special  pleading.  Ashburn  v.  Evans 
[Tex.  Civ.  App.]  72  S.  W.  242. 

22,  23,  24,  25.  Stiokney  V.  Hughes  [Wyo.] 
75  P.  946. 

26.  See  Consideration,  S  2,  ante. 

27.  To  show  that  party  signing  was  acting 
as  trustee  for  other  obligors.  Landers  v. 
Foster,  34  Wash.  674,  76  P.  274. 

28.  Introduced  before  contract  was  pro- 
duced. Alexander  v.  Wade  [Mo.  App.]  80 
S.  W.  19. 

29.  Dunham  v.  Hastings  Pavement  Co.,  88 
N.  T.  S.  835.  Cost  of  instruments  to  be  fur- 
nished under  contract  of  sale,  number  de- 
fendant could  make  and  whether  could  fur- 
nish them  during  remainder  of  term.  Parker 
V.    McKannon    Bros.   &   Co.    [Vt.]    56    A.    536. 

30.  Letter,  and  conversations  referred  to 
therein.  In  which  employe  agreed  not  to  as- 
sociate with  certain  woman,  admissible  in 
explanation  of  clause  giving  employer  right 
to  discharge  him  for  wrongful  conduct. 
Gould  V.  Magnolia  Metal  Co.,  207  111.  172,  69 
N.  E.  896.  Letters  which  were  beginning  of 
negotiations  leading  to  modification  of  con- 
tract are  admissible.  Strahl  v.  Western  Gro- 
cer  Co.    [Neb.]    98    N.    W.    1043. 

31.  To  ahOTT  fact  that  contract  Tras  made 
and  Ita  terms:  In  an  action  to  enforce  an 
alleged  contract  for  th*  sale  of  land,  a  let- 


ter from  the  vendor  to  his  attorney  in  re- 
gard to  the  sale  is  admissible.  Nlles  v.  Han- 
cock, 140  Cal.  157,  73  P.  840.  Statement  that 
consideration  for  transfer  of  property  Tiras 
agreement  to  pay  certain  notes  is  statement 
of  fact,  not  a  conclusion.  Baltes  Land,  Stone 
&  Oil  Co.  V.  Sutton  [Ind.  App.]  69  N.  B.  179. 
In  an  action  by  a  trainer  on  a  contract  for 
half  the  amount  recovered  by  the  owner  for 
injuries  to  a  race  horse,  a  contract  whereby 
the  former  agreed  to  train  and  manage  it 
during  the  racing  season  for  a  share  of  the 
profits  is  admissible.  Instructions  approved. 
Hess  v.  Lucas,  122  Iowa,  517,  98  N.  W.  466. 
Letters  also  admissible  on  Question  as  to 
whether  agreement  was  to  share  expenses  of 
trial  of  suit  for  damages  foT  injuries  to 
horse.  Id.  A  decedent's  promise  to  pay 
his  daughter-in-law  for  personal  services 
need  not  be  proyed  by  positive  evidence,  but 
may  be  inferred  from  circumstances  and 
facts  detailed  by  witnesses.  Allen  v.  Allen, 
101  Mo.  App.  676,  74  S.  W.  396.  In  action  by 
daughter-in-law  to  recover  for  personal  serv- 
ices rendered  deceased,  bis  will,  providing 
that  the  amount  of  claims  allowed  to  any 
child  should  be  deducted  from  any  bequests 
made  to  him,  held  inadmissible,  plaintiff  not 
being  a  child  of  deceased,  or  provided  for  In 
the  will.  Id.  Competent  to  show  that  de- 
ceased had  expressed  to  third  persons  his 
intention  to  pay  both  plaintiff  and  her  hus- 
band in  order  to  prove  a  promise  to  pay 
plaintiff  for  her  services.  Id.  Agreement 
endorsed  on  back  of  contract  held  evidence 
that  no  previous  binding  agreement  as  to 
amount  due  plaintiff  had  been  made.  Hart 
V.  Garrett  Co.,  87  N.  T.  S.  574.  The  execu- 
tion of  a  contract  is  shown  by  proof  that  it 
was  sent  to  defendant's  place  of  business 
with  a  request  for  Its  signature,  and  that  it 
came  back  by  mall,  signed  by  the  same 
signature  used  by  the  corporation  in  its 
business  dealings.  Corwin  v.  Breakstone, 
Grossman  &  Co.,  88  N.  T.  S.  364. 

To  sbOTr  performancei  In  action  on  con- 
tract, whereby  defendant  agreed  to  pay  a 
debt  owed  by  a  contractor  to  plaintiff  in  con- 
sideration of  contractor  abandoning  nego- 
tiations for  construction  of  building,  and 
confessing  judgment  In  favor  of  defendant, 
the  record  showing  such  confession,  and  an 
uncompleted  contract  resulting  from  con- 
tractors' negotiations  held  admissible  in  evi- 
dence. Moore  v.  First  Nat.  Bank,  139  Ala. 
595,  36  So.  777.  In  action  to  recover  posses- 
sion of  land  for  failure  to  perform  covenants 
of  oil  lease  as  to  development,  evidence  as  to 
the  amount  expended  for  that  purpose  admis- 
sible on  issue  of  performance.  Swift  v.  Oc- 
cidental Mln.  &  Petroleum  Co.,  141  Cal.  161, 
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.  74  P.  700.  Catalogue  inadmissible  to  show 
'  heating-  capacity  of  hot  air  plant.  Staggr  v. 
St.  Jean  [Mont.]  74  P.  740.  In  action  for 
breach  of  contract  to  install  elevator  before 
a  certain  date,  evidence  of  an  attempt  to 
install  it  within  a  reasonable  time  is  irrele- 
vant and  inadmissible.  Marx  v.  Marvin,  86 
N.  T.  S.  376.  In  an  action  against  an  executor 
on  a  contract  whereby  deceased  agreed  to 
receive  stock  and  sell  it  at  a  certain  price, 
entries  in  books  of  deceased  made  without 
plaintiff's  knowledge,  and  relating  solely  to 
other  transactions  between  the  parties  held 
inadmissible  as  part  of  the  res  gestae,  or  as 
admissions  against  Interest.  Admission  held 
prejudicial  error.  Linden  v.  Thleriot,  89  N. 
T.  B.  273.  Plaintiff's  conversations  with  third 
persons  admissible  to  show  compliance  with 
agreement  to  obtain  purchaser  for  defend- 
ant's property.  Good  v.  Smith  [Or.]  76  P.  354. 
In  an  action  on  contract  whereby  plaintiff 
agreed  to  procure  for  defendant  a  contract 
between  it  and  a  third  party,  held  not  error 
to  permit  plaintiff  to  testify  as  to  conversa- 
tions between  himself  and  defendant  tend- 
ing to  show  his  efforts  to  carry  out  his  con- 
tract, he  not  being  a  party  to  the  contract 
with  the  third  party.  Corbin  v.  Oriental 
Trading  Co.,  32  Wash.  668,  73  P.  781. 

As  to  rene-wal  or  extension  of  contract: 
Evidence  that  lessee  under  oil  lease  expected 
to  renew  Inadmissible.  Swift  v.  Occidental 
Min.  &  Petroleum  Co.,  141  Cal.  161,  74  P.  700. 
On  the  question  as  to  whether  a  contract  be- 
'  tween  a  village  and  an  electric  lighting  com- 
pany was  renewed  by  accepting  services 
thereunder  after  its  expiration,  dvidenoe  that 
the  company  had  refused  to  enter  Into  a  new 
contract  for  less  than  the  old  price  and  for 
a  shorter  period  than  Ave  years,  and  a  reso- 
lution of  this  village  council  refusing  to 
again  contract  with  the  company  were  ad- 
missible. Howell  Eleo.  L.  &  P.  Co.  v.  Howell 
tMIch.]  92  N.  "W.  940.  Payment  of  Interest  Is 
not  of  itself  evidence  of  a  contract  to  extend 
a  note.  First  Nat.  Bank  v.  Wells,  98  Mo. 
App.  573,  73  S.  W.  293. 

As  to  compensation  and  payment:  Testi- 
mony as  to  what  another  employe  received 
Inadmissible  to  show  agreement  to  pay  plain- 
tiff the  same  amount  or  what  his  services 
were  worth.  Gill  v.  Staylor,  97  Md.  665,  55 
A  398.  Where  a  debtor  and  creditor  enter 
Into  a  valid  settlement  fixing  the  amount  of 
the  creditor's  claim,  the  creditor  cannot 
show  that  his  claim  is  larger,  nor  the  debtor 
that  it  is  less,  than  the  amount  fixed  in 
such  settlement.  Powers  v.  Hambrlok,  25 
Ky.  L.  R.  30,  74  S.  W.  660.  In  action  on  con- 
tract to  reimburse  plaintiff  for  expenses  in- 
curred In  negotiations  for  purchase  of 
stumpage,  letter  of  defendant  advising  plain- 
tiff of  its  sale  to  another  and  agreeing  to 
send  check  for  expenses,  and  evidence  as  to 
extent  of  land  and  quantity  of  timber  In- 
volved, held  admissible.  Manary  v.  Runyon, 
43  Or  495  73  P.  1028.  Receipt  for  half  the 
cost  of  drilling  gas  well,  and  evidence  of 
settlement  of  claims  between  the  parties,  and 
that  connection  was  made  with  well  for  pur- 
pose of  testing  it  and  that  It  was  found  of 
no  value  and  settlement  was  made  on  that 
basis  held  admissible  in  action  to  recover 
on  contract  for  drilling  it,  where  compen- 
sation depended  on  whether  or  not  gas  was 


struck.    Neely  v.  Rochester  Tumbler  Co.,  207 
Pa.  388,  66  A.  942. 

A»  to  breach:  Evidence  as  to  plaintiff's 
manner  of  living  and  appearance  and  condi- 
tion of  his  clothing  Inadmissible  to  prove 
nonpayment  of  wages.  Gill  v.  Staylor,  97 
Md.  665,  65  A.  398.  Defendant,  in  an  action 
on  a  contract  whereby  plaintiff  agreed  to 
advertise  his  business  by  means  of  cuts,  may 
show  that  the  bicycle  trade  was  an  Impor- 
tant feature  of  his  business  for  the  purpose 
of  proving  that  a  failure  to  supply  cuts  rep- 
resenting the  bicycle  business  was  a  ma- 
terial breach  of  the  agreement.  Hellinger  v. 
Marshall,  92  App.  Div.  607,  86  N.  T.  S.  1061. 

An  to  damage:  Where  parties  to  an  oral 
contract  differ  as  to  the  terms  thereof,  evi- 
dence of  the  actual  cost  of  the  work  per- 
formed is  admissible,  as  it  may  afford  rea- 
sonable ground  for  believing  that  the  con- 
tract was  for  the  price  nearest  the  cost. 
Contract  for  grading.  Lewis  v.  Utah  Const. 
Co.  [Idaho]  77  P.  336.  In  an  action  on  a  con- 
tract to  divide  profits  realized  by  a  contract- 
or, his  books  relating  thereto  are  admissible. 
Smythe's  Estate' v.  Evans,  209  111.  376,  70  N. 
B.  906.  And  an  expert  accountant  may  show 
the  Jury  the  results  of  footings,  etc.,  but  can- 
not state  the  amount  of  such  profits.  Id.  A 
claim  presented  to  defendant  stating  plain- 
tiff's damages  for  breach  of  the  contract  to 
be  a  certain  sum,  though  not  conclusive  on 
plaintiffs,  may  be  considered  as  original  evi- 
dence in  the  nature  of  an  admission,  as  to 
the  amount  of  such  damage.  Gulf,  etc.,  R. 
Co.  V.  Combes  [Tex.  Civ.  App.]  80  S.  W.  1045. 

Evidence  held  sufficient:  Evidence  of  fail- 
ure of  defendant  to  do  printing,  which  was 
consideration  for  sale  of  printing  outfit, 
sufiicient  to  convert  plaintiff's  claim  tliere- 
for  into  a  money  demand,  and  to  support 
judgment  therefpr.  Wroughton  v.  Wafile,  122 
Iowa,  486,  98  N.  W.  307.  To  Justify  direc- 
tion of  verdict  for  plaintiff  on  issue  of  fraud 
and  negligence  In  execution  of  promissory 
note.  King  &  Co.  v.  Hansing,  88  Minn.  401, 
93  N.  W.  307.  To  sustain  verdict  that  plain- 
tiff agreed,  in  consideration  of  a  renewal 
note,  to  remit  the  amount  of  an  alleged  cred- 
it in  favor  of  defendant  to  third  party. 
Bank  of  Fisher  v.  Adams,  88  Minn.  421,  93 
N.  W.  607.  To  entitle  daughter-in-law  to 
recover  for  services  rendered  to  deceased 
father-in-law.  Allen  v.  Allen,  101  Mo.  App. 
77,  74  S.  W.  396.  To  warrant  verdict  in  ac- 
tion for  breach  of  lease  of  ice  cream  privi- 
lege at  exposition.  Cady  v.  Coates,  101  Mo. 
App.  147,  74  S.  W.  424.  To  establish  prima 
facie  case  for  plaintiffs  in  action  on  contract 
for  services  in  furnishing  trucks  and  labor- 
ers. Norton  v.  Farley,  87  N.  T.  S.  830.  To 
require  submission  to  jury  of  question 
whether  defendant,  in  consideration  of  plain- 
tiff's refraining  from  asserting  her  claimed 
legal  rights,  expressly  promised  to  give  her 
money  and  property  which  his  wife  had 
promised  to  will  to  her.  Lawrence  v.  Cam- 
meyer,  89  N.  T.  S.  220.  Tp  justify  submis- 
sion to  jury  of  issue  as  to  existence  of  agree- 
ment, alleged  to  have  been  made  by  defend- 
ant's testator,  to  receive  certain  stock  and 
sell  It  at  a  certain  price,  and  as  to  whether 
had  tnrned  such  stock  over  to  him.  Linden 
v.  Thleriot,  89  N.  T.  S.  273. 

To     show:     Contract     of     employment     as 
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fact.'^ — The  question  as  to  whether  writings  constitute  a  contract,'*  and  as  a  gen- 


Bchool  teacher.  Polk  v.  Board  of  Education 
of  Santa  Barbara,  140  Cal.  xvil,  74  P.  47. 
That  plaintiff  had  not  disabled  herself  from 
complying  with  contract  to  convey  land  or 
elected  to  rescind  lor  nonperformance. 
Sharp  V.  Bowie,  142  Cal.  462,  76  P.  62.  That 
complainant  made  contract  to  assign  patent 
to  defendant  in  consideration  of  employment 
at  specified  salary,  to  terminate  on  his  dis- 
charge for  cause.  Schmltt  v.  Nelson  Valve 
Co:  [C.  C.  A.]  125  F.  754.  Release  of  lease. 
Conant  v.  Jones  [Ga.]  48  S.  B.  234.  That 
there  was  in  fact  a  consideration  for  deed. 
Jacobson  v.  Nealand,  122  Iowa,  372,  98  N.  W. 
158.  Binding  contract  for  the  sale  of  land. 
Gough  V.  Lioomis,  123  Iowa,  642,  99  N.  W. 
295.  That  plaintiff  did  not  comply  with  her 
contract  to  furnish  deeds  to  certain  prop- 
erty to  enable  defendant  to  redeem  from  a 
foreclosure  sale  thereof,  and  was  not  en- 
titled to  half  defendant's  profits  on  his  pur- 
chase of  sheriff's  certificate  therefor.  Tem- 
ple V.  Pennell,  123  Iowa,  729,  99  N.  W.  567. 
That  defendant  was  induced  to  sign  notes  by 
misrepresentations  of  plaintiff  as  to  her  le- 
gal liability  thereon.  Merchants'  &  Farmers' 
Banlc  V.  Cleland,  25  Ky.  L.  R.  1169,  77  S.  W. 
176,  719.  That  note  sued  on  had  been  paid 
by  execution  of  new  one.  Moore  v.  Potter, 
25  Ky.  L.  R.  1216,  77  S.  W.  367.  That  con- 
tract valid  on  its  face  was  entered  into  to 
enable  plaintiff  to  conduct  house  of  ill  fame. 
McDonald  v.  Born  [Mich.]  97  N.  W.  693. 
Oral  agreement  to  extend  time  of  payment 
of  mortgage  debt.  Hauser  v.  Capital  City 
Brew.  Co.  [N.  J.  Bq.]  57  A.  722.  That  coats 
were  not  made  in  worlcmanlike  manner  as 
required  by  contract,  and  not-  to  sustain  ver- 
dict for  plaintiff.  Long  v.  Gingold,  84  N. 
T.  S.  194.  Agreement  by  defendant  to  col- 
lect money  and  turn  it  over  to  plaintiff. 
Glettner  v.  Blauner,  85  N.  Y.  S.  374.  Agree- 
ment of  father  to  settle  certain  sum  on  ille- 
gitimate child  in  consideration  of  mother 
caring  for  and  supporting  him  until  a  cer- 
tain date.  Rosseau  v.  Rouss,  91  App.  Div. 
230,  86  N.  T.  S.  497.  That  defendant  author- 
ized plaintiff  to  repair  elevator  and  knew  he 
was  doing  the  work.  James  Reilly's  Sons 
Co.  T.  Aaron,  86  N.  Y.  S.  732.  Misrepresenta- 
tions and  failure  to  fully  and  fairly  disclose 
matters  affecting  plaintiff's  rights.  Spier  v. 
Hyde,  92  App.  Div.  467,  87  N.  Y.  S.  285.  Ex- 
tension of  time  _on  note.  Bitter  v.  Butchers' 
&  Saloon  Men's  lee  Mfg.  Ass'n  [Tex.  Civ. 
App.]  77  S.  W.  423.  Execution  of  agreement 
to  release  son  from  obligation  to  support 
father.  Rutherford  v.  Rutherford  [W.  Va.] 
47  S.  E.  240.  Breach  of  contract  giving  plain- 
tiffs exclusive  right  to  sell  stone  for  de- 
fendants, by  sales  made  directly  by  defend- 
ants. Taylor  Co.  v.  Bannerman  [Wis.]  97  N. 
W.  918. 

To  support  findingi  That  defendant  prom- 
ised to  pay  for  draining  mine.  Fisk  Min.  & 
Mill.  Co.  V.  Reed  [Colo.]  77  P.  240.  That  new 
oral  contract  for  broker's  commission  was 
substituted  for  written  one.  Kidman  v.  Gar- 
rison. 122  Iowa,  215,  97  N.  W.  1078.  That  de- 
fendant had  failed  to  perform  contract  to 
send  out  first  class  canvassers.  Piano  Mfg. 
Co.  V.  Eich  [Iowa]  97  N.  W.  1106.  On  quan- 
tum meruit  for  services  if  no  contract.  Gill 
V.  Staylor,  97  Md.  665,  65  A.  398.  That  agree- 
ment was  not  a  new  lease  by  exercise  of  op- 


tion to  renew  old  one.  "Wood  v.  Edison  Elec. 
Illuminating  Co.,  184  Mass.  523,  69  N.  E.  364. 
That  consideration  for  a  contract  was  not 
agreement  to  refrain  from  prosecuting  de- 
fendant's son.  Henry  v.  Dussell  [Neb.]  99 
N.  W.  484.  Of  promise  to  reimburse  plain- 
tiff for  expenses  incurred  in  certain  nego- 
tiations, if  he  would  allow  his  offer  to  re- 
main open.  Manary  v.  Runyon,  43  Or.  495, 
73  P.  1028.  That  defendant  agreed  to  pay 
plaintiff  $250  on  taking  back  a  stock  of 
goods  which  he  had  previously  sold  him  un- 
der a  contract  giving  plaintiff  the  right  to 
rescind.  Ferguson  v.  Reiger,  43  Or.  505,  73 
P.  1040.  That  defendant  entered  into  any 
oral  agreement  to  pay  plaintiff  a  commission 
for  selling  land.  Good  v.  Smith  [Or.]  76  P. 
354.  That  time  for  commencement  of  per- 
formance of  advertising  contract  was  not 
postponed.  Ward  v.  American  Health  Food 
Co.,  119  Wis.  12,  96  N.  W.  388.  That  defend- 
ant did  not  exercise  reserved  right  to  cancel 
it.  Id.  And  that  there  was  no  mistake  in 
reducing  contract  to  writing.  Id.  That 
plans  were  tendered  to  defendant  by  archi- 
tects.    Graf  V.  Laev  [Wis.]  97  N.  W.  898, 

To  sustain  verdict  fop  plalntlfl:  In  action 
on  contract  for  railroad  grading.  Lewis  v. 
Utah  Const.  Co.  [Idaho]  77  P.  336.  In  action 
on  contract  to  install  hot  air  plant.  Stagg  v. 
St.  Jean  [Mont.]  74  P.  740.  Where  it  was 
sought  to  defend  an  action  on  a  contract  on 
the  ground  of  no  consideration  and  fraud. 
Henry  v.  Dussell  [Neb.]  99  N.  W.  484.  In  ac- 
tion on  contract,  whereby  plaintiff  agreed  to 
procure  for  defendant  a  contract  with  a  third 
party  to  procure  laborers  for  it,  for  which 
plaintiff  was  to  receive  certain  commissions. 
Corbln  v.  Oriental  Trading  Co.,  32  Wash.  668, 
73  P.  781.  In  action  by  real  estate  broker 
in  action  on  contract  to  pay  him  commission 
for  selling  land.  Ober  v.  Stephens  [W.  Va.] 
46  S.  B.  195. 

Elvldencc  held  InsnfGclenti  To  sustain 
finding  that  lessees  of  land  had  prosecuted 
work  of  developing  mines  as  required  by 
terms  of  lease.  Swift  v.  Occidental  Min.  & 
Petroleum  Co.,  141  Cal.  161,  74  P.  700.  In 
action  on  quarry  contract  to  support  verdict 
for  plaintiff  for  not  furnishing  water  and 
derrick  as  required.  Wilson  v.  Freedley,  125 
P.  962.  To  support  plea  of  no  consideration 
for  note.  Cox  v.  Cox's  Bx'r.  26  Ky.  L.  R. 
1934,  79  S.  W.  220.  To  establish  contract  by 
father  to  give  illegitimate  son  an  heir's 
share  in  his  estate  if  he  would  live  with  and 
work  for  him  during  minority.  McElvain  v. 
McBlvaIn,  171  Mo.  244,  71  S.  W.  142.  To  jus- 
tify submission  to  jury  of  question  whether 
execution  of  lease  procured  by  fraudulent 
representations  of  lessor  that  building  was 
suitable  to  purposes  of  lessee.  Prahar  v. 
Tousey,  87  N.   Y.  S.  845. 

To  showi  That  one  of  the  indorsers  of  a 
note  agreed  to  save  the  others  harmless. 
Tinker  v.  Catlin,  205  111.  108,  68  N.  E.  773. 
In  action  to  enforce  agreement  not  to  prac- 
tice medicine  in  certain  locality  that  defend- 
ant was  forced  to  return  through  an  un- 
foreseen necessity.  Ryan  v.  Hamilton,  205 
111.  191,  68  N.  B.  781.  That  note  was  obtained 
by  fraud  or  duress.  Powers  v.  Harabrick,  25 
Ky.  L.  R.  30.  74  S.  W.  660.  Insanity  of  party 
to  sale  of  realty.  Hoffman  v.  Colgan,  25  Ky. 
L.  R.  98,  74  S.  W.  724.     Contract  to  pay  com- 
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eral  rule  the  construction  of  a  written  contract,  are  questions  of  law  for  the  court.'* 
But  where  the  terms  of  the  contract  are  ambiguous,  the  intention  of  the  parties 
is  a  question  for  the  jury.'"  If  it  is  partly  ia  writing  and  partly  parol,  then  it 
is  for  the  jury  to  determine  what  the  agreement  actually  was.'* 

If  the  agreement  is  in  writing  or  there  is  no  dispute  as  to  its  terms,  the 
question  as  to  whether  it  is  against  public  policy  is  one  of  law  for  the  court;" 
but  where  the  terms  of  the  agreement  are  in  dispute,  to  be  determined  from  con- 
flicting evidence,  the  question  should  be  submitted  to  the  jury  under  proper  in- 
structions." 

Whether  there  was  a  subsequent  parol  modification  of  a  written  contract,'® 
which  of  two  writings  evidences  the  contract  entered  into,*"  the  amount  of  dam- 
ages resulting  from  a  breach  of  contract,"  and  to  which  of  two  plans  a  contract 
refers,  are  questions  of  fact  for  the  jury.*' 

What  is  a  reasonable  time  is  a  question  of  law.**  Waiver**  and  fraud  are 
generally  questions  of  fact.*" 


mission  for  finding  purchaser  for  land.  Mc- 
Donnell V.  Stephenson  [Mo.  App.]  77  S.  W. 
766.  Termination  of  contract  allowing  plain- 
tiff to  charge  bills  of  corporation  to  defend- 
ant. Lewis  V.  Worrell  [Mass.]  71  N.  E.  73. 
Sale  of  goods  to  defendant's  employes  upon 
his  promise  to  pay  therefor.  Hefiierlin  v. 
Karlman  [Mont.]  74  P.  201.  That  plaintiff 
paid  and  defendant  accepted  specified  sum 
in  consideration  of  agreement  to  transfer 
lease.  Moscow  v.  London,  83  App.  Dlv.  637, 
82  N.  T.  S.  359.  Failure  of  consideration  for 
Indorsement  of  note.  Waterman  v.  Water- 
man, 42  Misc.  195,  85  N.  T.  S.  377.  Breach  of 
agreement  not  to  make  paper  weights  for 
anyone  but  defendant.  Gorodes  v.  Bruml,  86 
N.  T.  S.  18.  That  agreement  to  settle  sum 
on  Illegitimate  child  was  Induced  by  false 
and  fraudulent  representations  as  to  pater- 
nity. Bosseau  v.  Rouss,  91  App.  Dlv.  230,  86 
N.  T.  S.  497.  Breach  of  contract  giving  de- 
fendant renewal  of  insurance  policies.  Vogel 
V.  Hawthorne,  88  N.  T.  S.  1046. 
33.    See  1  Curr.  L.  701. 

33.  Negotiations  for  sale  of  land.  Niles 
V.  Hancock,  140  Cal.  157,  73  P.  840.  Corres- 
pondence. Roberts  v.  Pacific  &  A.  R.  &  Nav- 
igation Co.   [C.  C.  A.]   121  F.  785. 

34.  Durand  v.  Heney,  33  Wash.  38,  73  P. 
775.  When  a  party  relies  upon  a  writing  or 
a  number  of  writings  to  establish  a  contract, 
It  Is  for  the  court  to  determine  whether  or 
not  a  contract  was  entered  Into,  and  if  so, 
what  the  contract  was.  Harmless  error  to 
submit  question  of  existence  to  jury  where 
they  find  what  the  court  should  have  found. 
Nelson  V.  Hirsch  &  Sons'  Iron  &  Rail  Co., 
102  Mo.  App.  498,  77  S.  W.  690.  If  wholly  in 
writing,  construction  is  for  the  court. 
Joseph  Joseph  Bros.  Co.  v.  Schonthal  Iron  & 
Steel  Co.  [Md.]  58  A.  205.  Where  the  evi- 
dence as  to  the  alleged  breach  of  a  contract 
Is  all  contained  in  letters,  and  there  is  no 
conflict  as  to  their  contents.  It  is  for  the 
court  to  determine  their  legal  effect.  Hlxson 
Map  Co.  v.  Nebraska  Post  Co.  [Neb.]  98  N. 
W  872.  The  meaning  of  a  written  contract 
is  a  question  of  law,  and  its  eonstruction 
must  be  determined  by  the  court,  though 
there  Is  parol  evidence  that  it  was  super- 
seded by  another  contract.  Danziger  v. 
Plttsfield  Shoe  Co.,  204  111.  145,  68  N.  E.  534. 
Where  a  contract  is  free  from  ambiguity  and 
clearly  expresses   the   intention   of   the   par- 


ties. It  is  error  to  submit  the  question  of 
what  contract  the  parties  made  to  the  jury. 
Russell  &  Co.  V.  McSwegan,   84  N.   T.  S.  614. 

35.  Exchange  of  land.  Summerour  v.  Pap- 
pa,  119  Ga.  1,  45  S.  E.  713.  The  meaning  of 
a  provision  that  a  monument  Is  to  be  com- 
pleted by  a  certain  date,  "or  very  soon  there- 
after," and  whether  the  work  was  per- 
formed In  that  respect,  is  one  of  fact,  to  be 
determined  from  the  evidence  and  the  facts 
and  circumstances  of  the  case.  Harrison 
Granite  Co.  v.  Lambie,  88  N.  T.  S.  862.  If 
the  contract  is  uncertain  in  Its  meaning,  it 
is  for  the  jury  to  decide  what  was  meant  by 
the  disputed  expression,  taking  Into  consid- 
eration the  "situation  of  the  parties  and  the 
circumstances  surrounding  the  transaction. 
Reedy  Elevator  Mfg.  Co.  v.  Mertz  [Mo.  App.] 
80  S.  W.  684.  Where  the  contract  is  ambigu- 
ous and  parol  evidence  is  admitted  to  show 
the  circumstances  surrounding  the  parties 
and  the  meaning  of  the  words  used,  its  con- 
struction is  for  the  jury.  As  to  meaning  of 
contract  to  carry  freight.  Durand  v.  Heney, 
33  Wash.  38,  73  P.  775.  What  the  contract 
is  in  its  terms  and  extent  is  ordinarily  for 
the  jury  under  all  the  evidence.  Brie  Forge 
Co.  v.  Pennsylvania  Iron  Works  Co.,  22  Pa. 
Super.  Ct.  650.  Its  force  and  legal  effect 
Is  a  matter  of  law  for  the  court.    Id. 

36.  Joseph  Joseph  Bros.  Co.  v.  Schonthal 
Iron  &  Steel  Co.  [Md.]  68  A.  205. 

37.  38.  Mulligan  v.  Smith  [Colo.]  76  P. 
1063. 

39.  Taylor  Gas  Producer  Co.  v.  Wood 
[C.  C.  A.]  125  P.  337.  Whether  the  time  for 
performance  has  been  extended  by  a  subse- 
quent modification  of  the  contract.  Bass  v. 
Rublee  [Vt.]  57  A.  965. 

40.  Which  of  two  writings  evidenced  the 
contract  for  the  performance  of  which  de- 
fendant gave  bond,  held,  under  the  evi- 
dence, a  question  for  the  jury.  Contract  to 
repair  steamship  boiler.  United  States  Fidel- 
ity &  Guaranty  Co.  v.  Damskibsaktieselska- 
bet  Habil,  138  Ala.  348,  35  So.  344. 

41.  Error  to  Instruct  that  It  is  the  con- 
tract price  where  circumstances  from  which 
jury  might  have  found  that  it  was  less. 
Haynes  &  Co.  v.  Nye  [Mass.]   70  N.  E.  932. 

42.  Cook  v.  Llttlefield,  98  Me.  299,  56  A. 
899. 

43.  In  contract  giving  right  to  charge  bills 
to  one  "for  the  present,"  15  months  held  not 
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Instructions.*' — The  usual  rules  in  regard  to  instructiouB  apply  to  actions 
on  contracts.*' 

Verdict  and  judgment.** 

CONTRACTS  VOID  BECAUSE  INTERFERING  WITH  THE  PUBLIC  SERVICE.* 

[SPEOIAIi  ABTIOIiE.] 

Agreements  promotive  of  dereliction  of  duty. — If  an  agreement  is  promotive 
of  dereliction  in  public  or  private  duty,  it  is,  for  that  reason,  contrary  to  public 
policy,  and  accordingly  void.  Any  contract  by  a  public  ofBcer  which  tends  to 
interfere  with  the  unbiased  and  faithful  discharge  of  his  duty  to  the  public  in 
the -exercise  of  his  ofiBce  is  against  public  policy  and  void.^  An  illustration  of 
the  rule  occurs  in  the  case  of  an  agreement  whereby  an  officer  is  to  receive  a  greater 
compensation  than  is  prescribed,  by  law  for  the  performance  of  his  duties.  Such 
an  agreement  will  not  be  enforced;"  but  if  he  agrees  to  do  more  than  the  law 
requires  of  him,  he  may  lawfully  stipulate  for  compensation  therefor.* 


unreasonable.     Lewis   v.   Worrell    [Mass.]    71 
N.  E.  73. 

44.  Question  whether  drawee  of  a  draft 
waived  condition  that  he  should  pay  it  only 
on  shipment  to  him  of  two  cars  of  stock 
held  for  Jury.  First  State  Bank  v.  Thuet,  88 
Minn.  364,  93  N.  W.  1.  Question  whether  ac- 
ceptance of  payments  provided  for  in  con- 
tract for  furnishing  formula  for,  and  in- 
structing employes  in  manufacture  of  varnish 
and  manufacturing  same  was  waiver  of 
condition  requiring  manufacture  held  for 
jury,  payment  for  furnishing  formula  being 
due  in  any  event.  Grant  v.  Pratt  &  Lam- 
bert, 87  App.  Div.  490,  84  N.  T.  S.  983. 

45.  Statute  (Minn.  Gen.  St.  1894,  i  2239), 
providing  that  the  question  whether  a 
promissory  note  was  obtained  by  fraud,  or 
through  negligence  of  maker  is  one  of  fact, 
does  not  apply  unless  there  is  some  compe- 
tent evidence  on  those  issues.  O'Gara  King 
&  Co.  v.  Hansing,  .88  Minn.  401,  93  N  W.  307. 
Question  whether  defendant,  who  purchased 
from  plaintiff  the  right  to  maintain  an  ice 
cream  stand  on  exposition  grounds  was  mis- 
led by  copy  of  contract  between  plaintiff 
and  the  exposition  company  shown  him, 
there  being  evidence  that  such  copy  had  been 
changed,  held  for  the  jury.  Cady  v.  Coates, 
101  Mo.  App.  147,   74  S.  W.  424. 

46.  See  1  Curr.  L.  703. 

47.  Instructions  as  to  Interest  on  amount 
allowed  plaintiff  and  as  to  recoupment  by 
defendant  approved.  Joplin  Waterworks  Co. 
V.  Joplin,  177  Mo.  496,  76  S.  W.  960.  In- 
struction as  .to  effect  of  tender  of  books  un- 
der contract  for  their  purchase  approved. 
Barrie  v.  King,  105  111.  App.  426. 

4S.  Verdict  not  erroneous  because  con- 
tains findings  of  specific  sum  of  damages 
under  each  separate  head  alleged  In  com- 
plaint. Wilson  V.  Freedley,  125  P.  962.  In 
action  for  breach  of  oral  contract,  findings 
that  payments  were  to  be  made  on  sixty 
day  drafts,  except  oogasionally  on  ten  day 
draft,  held  not  to  be  material  variance  from 
complaint.  Morton  v.  Clark,  184  Mass.  555, 
69   N.   B.    309.     See   1    Curr.   L.    704. 

1.  Spence  v.  Harvey,  22  Cal.  336;  Howell 
V.  Fountain,  3  Ga.  176;  State  v.  Windier,  156 
Ind.  648;  Caton  v.  Stewart,  76  N.  C.  357.  A 
note  given  to  an  oflicer  to  induce  him  to  re- 


linquish or  to  forbear  making  a  levy  under 
process  is  not  unlawful  as  being  based  upon 
his  neglect  of  duty.  Foster  v.  Clark,  19 
Pick.  [Mass.]  329.  A  note  given  by  a  pris- 
oner for  his  fine  and  the  costs,  in  order  to 
obtain  his  discharge,  is  illegal  and  void,  be- 
cause taken  in  violation  of  the  duty  of  the 
officer  detaining  him.  Bills  v.  Comstock,  12 
Mete.  [Mass.]  468.  Contra,  Town  of  Stoning- 
ton  V.  Powers,  37  Conn.  439.  See  Hammon, 
Cont.  p.  476,  as  to  the  validity  of  a  promise 
to  Indemnify  an  officer  against  liability  aris- 
ing from  a  contemplated  neglect  of  duty. 

2.  Morrell  v.  Quarles,  35  Ala.  544;  Buck  v. 
City  of  Eureka,  109  Cal.  504,  30  L.  R.  A.  409; 
Neustadt  v.  Hall,  58  111.  172;  Randolph  Co.  v. 
Jones,  Breese,  103;  Adams  Co.  v.  Hunter,  78 
Iowa,  328;  Fawcett  v.  Eberly,  58  Iowa,  544; 
Trundle's  Adm'r  v.  Riley,  17  B.  Mon.  [Ky.] 
396;  Carroll  v.  Tyler,  2  Har.  &  G.  [Md.]  54; 
Evans  v.  Inhabitants  of  City  of  Trenton,  24 
N.  J.  Law,  764;  Callagan  v.  Hallett,  1  Caines 
[N.  T.]  104;  Weaver  v.  Whitney,  Hopk.  Ch. 
[N.  T.]  13;  Tappan  v.  Brown,  9  Wend.  [N.  T.] 
175;  Hatch  v.  Mann,  15  Wend.  [N.  T.]  44; 
McCandless  v.  Allegheny  Bessemer  Steel  Co., 
162  Pa.  139;  Bona  v.  Davant,  2  Hill  Bq. 
[S.  C]  528.  An  agreement  to  pay  a  greater 
toll  for  grinding  at  a  public  mill  than  that 
fixed  by  statute  is  invalid.  State  v.  Edwards, 
86  Me.  102,  25  L.  R.  A.  504.  Thus  a  promise 
of  reward  to  an  officer  for  aiding  in  the  dis- 
covery, apprehension,  arrest,  or  conviction 
of  a  criminal  is  not  enforceable  if  the  duties 
of  his  office  require  him  to  do  the  desited  act. 
Marking  v.  Needy,  8  Bush  [Ky.]  22;  Davles 
V.  Burns,  5  Allen  [Mass.]  349;  Day  v.  Putnam 
Ins.  Co.,  16  Minn.  408  [Gil.  365];  Kick  v. 
Merry,  23  Mo.  72;  Gllmore  v.  Lewis,  12  Ohio, 
281;  Smith  v.  Whildin,  10  Pa.  39;  Stamper  v. 
Temple,  6  Humph.  [Tenn.]  113.  If  a  reward 
is  offered  for  information  leading  to  the  dis- 
covery of  a  criminal,  an  officer  may  not 
evade  the  rule  above  announced  by  giving 
the  requisite  information  to  a  private  per- 
son, who  is  in  turn  to  give  it  to  the  person 
malting  the  offer,  and  recover  the  reward. 
Dunham  v.  Inhabitants  of  Stockbrldge,  133 
Mass.  233. 

3.  Trundle's  Adm'r  v.  Riley,  17  .B.  Mon. 
[Ky.]  396;  Carroll  v.  Tyler,  2  Har.  &  G.  [Md.] 
54;  Evans  V.  Inhabitants  of  Trenton,  24  N.  J. 


•Adapted   from   Hammon   on   Contracts. 
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An  agreement  which  involves  the  abandonment,  in  whole  or  in  part,  by  a 
public  or  a  quasi  public  corporation,  of  the  duties  devolving  upon  it  as  sudi,  is 
contrary  to  the  public  welfare  and  cannot  be  sustained,*  and  Hie  same  is  true  of 
an  agreement  which  merely  tends  to  obstruct  such  a  corporation  in  the  per- 
formance of  its  duties.' 

Agreements  involving  traffic  in  offices. — Traffic  of  any  sort  in  public  offices 
being  illegal,  a  promise  to  appoint  a  man  to  office,'  or  to  procure  his  appointment 
to  office,^  is  not  enforceable,  and  the  same  is  true  of  an  agreement  for  the  sale 
or  the  exchange  of  offices.*    While  an  officer  may  employ  a  deputy  or  a  clerk  to 


Law,  764;  McCandlesa  v.  Allegheny  Bessemer 
Steel  Co.,  152  Pa.  138.  Thus,  a  promise  to 
pay  a  reward  to  a  police  officer  for  the  ap- 
prehension of  one  who  has  committed  a 
crime  In  another  state  is  valid  if  It  is  not 
the  officer's  duty  to  arrest  fugitives  from 
other  states.     Morrell  v.  Quarles,  35  Ala.  544. 

4.  Central  Transportation  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24;  Glbhs  v.  Con- 
solidated Gas  Co.  of  Baltimore,  130  U.  S.  396; 
Thomas  v.  V?est  Jersey  B.  Co.,  101  U.  S.  71; 
Chicago  Gas  Light  &  Coke  Co.  v.  People's 
Gas  Light  &  Coke  Co.,  121  111.  530;  Peoria  & 
R.  I.  R.  Co.  V.  Coal  Valley  Mln.  Co.,  68  111. 
489;  Gulf,  etc.,  R.  Co.  v.  Morris,  67  Tex.  692. 

The  insurance  of  a  carrier  against  liability 
for  injuries  to  passengers  is  not  contrary  to 
public  policy,  as  relieving  the  carrier  of  its 
duty  to  carry  safely.  American  Casualty 
Ins.  Co.'s  Case,  82  Md.  535,  38  L.  R.  A.  97; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Southern  Hall- 
way News  Co.,  151  Mo.  373,  45  L.  R.  A.  380; 
Trenton  Passenger  Ry.  Co.  v.  Guarantors' 
Liability  Ind.  Co.,  60  N.  J.  Law,  246,  44  L.  R. 
A.  213. 

6.  Woodstock  Iron  Co.  v.  Richmond  &  D. 
Extension  Co.,  129  U.  S.  643;  State  v.  Hart- 
ford &  N.  H.  R.  Co.,  29  Conn.  538;  City  of 
.Tackson  v.  Bowman,  39  Miss.  671.  Thus,  an 
agreement  by  a  carrier  to  perform  its  service 
as  such  for  a  certain  person  at  a  cheaper 
rate  than  Is  charged  the  public  is  void  as 
against  public  policy.  Western  Union  Tele- 
graph Co.  V.  Union  Pac.  R.  Co.,  1  McCrary, 
418,  3  P.  1;  Messenger  v.  Pennsylvania  R. 
Co.  36  N.  J.  Law,  407.  And  see  Sandford  v. 
Catawissa,  etc.,  R.  Co.,  24  Pa.  378.  This  rule 
cannot  be  evaded  by  making  a  contract  of 
shipment  at  the  regular  rates,  and  inserting 
a  provision  for  a  rebate.  Indianapolis,  etc., 
R.  Co.  V.  Brvin,  118  111.  250;  Scofleld  v. 
Lake  Shore  &  M.  S.  R.  Co.,  43  Ohio  St.  571. 
Again,  subscriptions  or  donations  in  favor  of 
a  railroad  company,  conditioned  upon  the 
establishment  of  a  depot  upon  certain  prem- 
ises, have  been  held  to  be  illegal,  as  against 
the  public  interest  (Mobile  &  O.  R.  Co.  v. 
People,  132  111.  559;  Pacific  R.  Co.  v.  Seely, 
45  Mo.  212.  See,  also.  Fuller  v.  Dame,  18 
Pick.  [Mass.]  472),  but  by  the  weight  of  au- 
thority, perliaps,  such  a  condition  is  valid  if 
it  does' not  prohibit  the  company,  either  ex- 
pressly or  Impliedly,  from  locating  a  depot 
elsewhere,  and  rendering  proper  service  to 
the  public  (Louisville,  etc.,  R.  Co.  v.  Sumner, 
106  Ind.  55;  Harris  v.  Roberts,  12  Neb.  631; 
Texas  &  St.  L.  R.  Co.  v.  Robards.  60  Tex.  545. 
See  Taylor  v.  Cedar  Rapids  &  St.  P.  R.  Co.. 
25  Iowa,  871).  However  this  may  be.  the 
company  cannot  restrict  itself  to  building  p 
station  vpon  a  site  agreed  on.  Whether  or 
not  it  is  bound  by  a  promise  to  buiUl  on  a 
certain  site,  it  cannot  limit  itself  to  t.iat  Kit" 
exclusively.     Such    a    limitation    is    against 


public  policy.  Florida  Cent.  &  P.  R.  Co.  v. 
State,  31  Fla.  482;  Williamson  v.  Chioago, 
etc.,  R.  Co.,  63  Iowa,  126;  St.  Joseph  &  D. 
C.  R.  Co.  V.  Ryan,  11  Kan.  602. 

A  condition  prohibitins  the  company  from 
building  a  side  track  at  a  certain  town  on 
its  line  Is  Illegal.  Pueblo  &  A.  V.  R.  Co.  T. 
Taylor,  6  Colo.  1.  A  promise  to  pay  money 
or  to  donate  property  to  a  railroad  corpora- 
tion may  lawfully  be  conditioned  upon  the 
location  of  the  road  to  a  certain  point  or 
over  a  certain  route.  First  Nat.  Bank  of 
Cedar  Rapids  v.  Hendrle,  49  Iowa,  402;  Mc- 
Clure  V.  Missouri  River,  etc.,  R.  Co.,  9  Kan. 
373;  Berryman  v.  Trustees  of  Cincinnati 
Southern  R.,  14  Bush  [Ky.]  755;  Baltimore, 
etc.,  R.  Co.  V.  Ralston,  41  Ohio  St.  573;  Cum- 
berland Valley  R.  Co.  v.  Baab,  9  Watts  [Pa.] 
458. 

6.  Blaohford  v.  Preston,  8  Term  R.  89.  An 
agreement  whereby,  in  the  event  of  the 
promisor's  election  to  office,  the  promisor  is 
to  appoint  the  promisee  to  office  under  him, 
is  illegal.  Robertson  v.  Robinson,  66  Ala. 
610;  Stout  V.  Bnnis,  28  Kan.  706.  And  see 
Morse  v.  Ryan,  26  Wis.  356.  A  promise  by 
an  officer  to  appoint  the  promisee  as  deputy 
is  against  public  policy,  and  void.  Hager 
V.  Catlin,  18  Hun  [N.  Y.]  448.  And  see 
O'Rear's  Adm'rs  v.  Klger,  10  Leigh  [Va.]  622. 
Contrn,  Stout  v.  Bnnis,  28  Kan.  706. 

7.  Meguire  v.  Corwine,  101  U.  S.  108,  Wil- 
liston's  Cas.  216;  Haas  v.  Fenlon,  8  Kan. 
601;  Faurie  v.  Morin's  Syndics,  4  Mart.  [La.] 
39;  Gray  v.  Hook,  4  N.  T.  449;  Pilson's  Trus- 
tees V.  Himes,  6  Pa.  452.  A  promise  to  re- 
sign an  office  in  favor  of  another,  and  to  use 
Influence  in  obtaining  the  latter's  appoint- 
ment thereto,  is  Illegal.  Edwards  v.  Handle, 
63  Ark.  318,  36  L.  R.  A.  174;  Meacham  v.  Dow, 
32  Vt.  721.  The  text  applies  also  to  the 
quasi  public  office  of  administrator.  Porter 
v.  Jones,  52  Mo.  399. 

8.  Sale:  Hopkins  v.  Prescott,  4  C.  B. 
578;  Waldron  v.  Evans,  1  Dak.  11;  Hall  v. 
Gavitt,  .18  Ind.  390;  Lewis  v.  Knox.  2  Bibb 
[Ky.]  453;  Carleton  v.  Whitcher,.  5  N.  H.  196. 
Exchange:  Stroud  v.  Smith,  4  Houst.  [Del.] 
448.  A  town  collector  of  taxes  is  not  a  pub- 
lic officer,  within  the  meaning  of  this  rule. 
Accordingly,  the  office  may  be  sold  by  the 
town  before  election  at  auction.  Alvord  v. 
Collin,  20  Pick.  [Mass.]  418.  Contra,  Cardi- 
gan V.  Page,  6  N.  H.  182;  Tucker  v.  Aiken,  7 
N.  H.  113,  129.  Contra,  as  to  constable,  Gro- 
ton  v.  Inhabitants  of  Waldoborough,  11  Me. 
306;  Meredith  v.  Ladd"  2  N.  H.  517.  And  see 
Thetford  v.  Hubbard,  22  Vt.  440,  446.  A 
promise  to  resign  an  office  in  the  promisee's 
favor,  or  a  reciprocal  promise  based  thereon, 
is  Illegal,  even  though  the  promisor  does  not 
agree  to  exert  his  influence  to  procure  the 
promisee's  appointment  in  his  stead.  Eddy 
v.  Capron.  4  R.  I.  394. 
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assist  him  in  performing  his  duties,"  he  may  not  delegate  the  performance  of  those 
duties  generally,  and,  accordingly,  his  promise  to  pay  another  for  performing  them 
in  his  stead  is  illegal;  and  the  same  is  true  of  the  appointee's  promise  to  pay 
money  in  consideration  of  the  deputation."  It  seems  that,  in  an  office  where  the 
compensation  arises  from  fees  and  is  hence  uncertain,  if  the  principal,  upon  ap- 
pointing a  deputy,  reserves  a  sum  certain  out  of  the  fees,  the  agreement  is  valid ; 
but  where  the  deputy's  agreement  is  not  to  pay  the  principal  out  of  the  profits 
of  the  office,  but  to  pay  generally,  and  a  certain  sum  at  all  events,  the  promise  is 
illegal  and  void.^* 

Agreements  involving  traffic  in  emoluments  of  office  or  public  contracts; — 
Public  policy  forbids  that  there  shall  be  any  traffic  in  the  emoluments  of  a  public 
office,  since  it  tends  to  produce  dereliction  in  the  public  .service.  For  this  reason, 
an  agreement  in  effect  creating  a  partnership  in  the  emoluments  of  an  office  is 
Toid.^^  Thus,  a  promise  by  a  candidate  for  office  to  share  the  emoluments  with  one 
who  advances  money  or  exerts  influence  to  aid  in  his  election  is  against  public 
policy,  and  void.^'  So,  also,  is  a  promise  by  one  candidate  to  share  the  fees  with 
another  candidate  for  the  same  office  if  the  latter  will  withdraw.^*  While  a  public 
officer  may,  unless  specially  prohibited,  assign  and  transfer  his  claim  to  compen- 
sation on  account  of  services  rendered  in  the  past,  an  assignment  of  his  claim 
to  compensation  for  future  or  continuing  services  is  void,  as  tending  to  injure  the 
public  service. ^°  An  agreement  whose  necessary  tendency  is  to  stifle  competition 
in  the  bidding  for  a  public  contract  is  contrary  to  public  policy.^*  The  most 
common  form  of  this  occurs  where  a  prospective  bidder  agrees  not  to  bid,  in  consid- 
eration of  a  promise  made  by  another  bidder  to  share  the  profits  of  the  contract 
with  him.  Such  an  arrangement  is  unlawful.^'  If,  however,  the  parties  act  in 
good  faith  and  for  a  reasonable  and  lawful  purpose,  and  the  effect  of  the  agree- 
ment is  not  necessarily  to  stifle  competition,  such  an  arrangement  is  valid. ^' 


9.  Price  v.  Caperton,  1  Duv.  [Ky.]  207; 
Engle  V.  Chipman,  Bl  Mich.  524.  See  note 
6,  supra,  as  to  validity  of  promise  to  ap- 
point deputy. 

10.  Martin  v.  Royster,  8  Ark.  74,  81;  Outon 
V.  Rodes,  3  A.  K.  Marsh.  [Ky.]  432,  13  Am. 
Dec.  193;  Bngle  v.  Chipman,  51  Mich.  524. 
The  power  to  appoint  deputies  cannot  be 
delegated  by  agreement.  Schloss  v.  Hewlett, 
81  Ala.  266. 

11.  Hall  V.  Gavitt,  18  Ind.  390;  Ferris  v. 
Adams,  23  Vt.  136,  139.  And  see  O'Rear's 
Adm'rs  V.  Kiger,  10  Leigh  [Va.]  622. 

12.  Meguire  v.  Corwine,  101  U;  S.  108;  Ca- 
ton  V.  Stewart.  76  N.  C.  357. 

13.  Martin  v.  Wade,  37  Cal.  168;  Gaston 
V.  Drake,  14  Nev.  175. 

14.  Gray  v.  Hook,  4  N.  T.  449;  Hunter  v. 
Nolf,  71  Pa.  282. 

15.  Schloss  V.  Hewlett,  81  Ala.  266;  King 
V.  Hawkins  [Ariz.]  16  P.  434;  Bangs  v.  Dunn, 
66  Cal.  72;  Field  v.  Chipley,  79  Ky.  260;  State 
V.  Williamson,  118  Mo.  146;  Bowery  Nat. 
Bank  v.  Wilson,  122  N.  T.  478;  Bliss  v.  Law- 
rence, 58  N.  T.  442;  Billings  v.  O'Brien,  14 
Abb.  Pr.  [N.  T.;  N.  S.]  238;  Bl  Paso  Nat.  Bank 
V.  Fink;  86  Tex.  303.  Contra,  State  Bank  v. 
Hastings,  15  Wis.  83.  In  Macomber  v.  Doane, 
2  Allen  [Mass.]  541,  and  Brackett  v.  Blake,  7 
Mete.  [Mass.]  335,  assignments  of  salary  were 
sustained,  but  the  question  of  legality  was 
not  raised.  The  same  rule  applies  to  un- 
ascertained commissions  of  an  executor.  In 
re  Worthington,  141  N.  T.  9.     Nor  can  an  of- 


ficer create  a  lien  upon  unearned  compensa- 
tion. El  Paso  Nat.  Bank  v.  Fink,  86  Tex. 
303.  The  unearned  pay  of  a  retired  army 
officer  is  not  assignable.  Schwenk  v.  Wyck- 
oft,  46  N.  J.  Eq.  560,  19  Am.  St.  Rep.  438. 

16.  Guliok  V.  Ward,  10  N.  J.  Law,  87,  102; 
People  V.  Stephens,  71  N.  T.  527.  And  see 
Boyle  V.  Adams,  50  Minn.  255.  Upon  the 
same  principle,  a  promise  to  pay  a  specific 
sum  to  a  mail  contractor,  and  save  him 
harmless  from  the  post-offlce  department,  if 
he  will  repudiate  his  contract  for  carrying 
the  mail,  is  void.  Weld  v.  Lancaster,  56  Me. 
453.  An  agreement  to  sell  the  bid  or  in- 
terest of  a  successful  bidder  at  Judicial  sale, 
before  its  confirmation,  for  more  than  the 
amount  bid,  is  contrary  to  public  policy,  and 
void,  unless  the  advance  on  the  bid  inures 
to  the  benefit  of  the  parties  to  the  suit 
Camp  v.  Bruce,  96  Va.  521,  43  L.  R.  A.  146. 

17.  Hoffman  v.  McMullen,  48  U.  S.  App 
596,  45  L.  R.  A.  410;  Woodruff  v.  Berry,  40 
Ark.  251;  Swan  v.  Chorpenning,  20  Cal  182- 
Ray  V.  Mackin,  100  111.  246;  Hannah  v.  Fife' 
27  Mich.  172;  Brooks  v.  Cooper,  50  N.  J  Bq' 
761,  21  L.  R.  A.  617;  Atcheson  v.  Mallon  43 
N.  T.  147;  King  v.  Winants,  71  N.  C.  469."  A 
secret  agreement  to  share  the  proceeds  of 
a  public  contract  is  void,  even  where  it  is 
not  made  until  after  the  contract  is  secured 
Osborne  v.  Williams,  18  Ves.  379. 

18.  Huntington  v.  Bardwell,  46  N  H  492- 
Marsh  v.  Russell,  66  N.  T.  288;  Breslin  v' 
Brown,  24  Ohio  St.  565.  See,  also,  Jane's  v' 
North,  L.  R.  19  Eq.  426. 
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Agreements  involving  the  comlption  of  public  officials. — An  agreement  tend- 
ing in  its  operation  towards  the  shaping  of  legislation  by  personal  influence  or 
solicitation,  or  by  corrupt  means,  or  otherwise  than  by  appeals  to  reason  or  other 
proper  public  motive,  is  illegal  and  void/'  and  this  rule  applies  as  well  to  the 
legislation  of  municipal  bodies  as  to  that  of  states  and  nations.'"'  It  is  immaterial 
that  the  agreement  does  not  contemplate  the  doing  of  anything  wrongful,  and 
that  nothing  wrongful  is  in  fact  done.  It  is  enough  to  vitiate  the  agreement  that 
it  has  an  improper  tendency,  leading  necessarily  to  tampering  with  members  of 
the  legislative  body.^^  A  common  form  of  the  agreement  under  consideration  is 
known  as  a  "lobbying  contract."  This  consists  in  an  agreement  involving  the 
rendering  of  services  in  securing  or  preventing  legislation  through  personal  influ- 
ence or  solicitation  or  corrupt  means  exerted  upon  the  legislators  individually. 
Such  an  agreement  is  illegal  and  void.*^  However,  all  persons  whose  interests 
may  in  any  way  be  affected  by  any  public  or  private  act  of  the  legislature  have 
an  undoubted  right  to  urge  their  claims  and  arguments,  either  in  person  or  by 
coimsel  professing  to  act  for  them,  before  legislative  committees,  as  well  as  in 
courts  of  justice,  and  an  agreement  calling  for  services  to  be  openly  rendered  for 
the  purpose  of  inducing  legislative  action  by  proper  means  is  therefore  valid  and 
enforceable,'"  but  the  agency  must  be  open  and  acknowledged,^*  and  the  compen- 
sation must  be  payable  absolutely  and  in  a  definite,  fixed  sum,  not  depending  in 
whole  or  in  part  upon  the  contingency  or  extent  of  success.""  The  same  policy 
that  prohibits  the  exertion  of  a  corrupt  influence  upon  legislative  officers  applies 
with  equal  force  to  administrative  officers,^'  as  in  the  exercise  of  the  pardoning 


19.  Egerton  v.  Brownlow,  4  H.  L.  Cas.  1; 
Cook  V.  Shipman,  61  111.  J16i  Spaldln?  v.  Bw- 
ing,  149  Pa.  375. 

SO.  Crichfield  v.  Bermudez  Asphalt  Pav. 
Co.,  174  HI.  466.  The  law  will  not  lend  its 
aid  to  enforce  an  agreement  which  tends  to 
corrupt  or  contaminate,  by  improper  influ- 
ences, the  integrity  of  our  social  or  political 
Institutions.  Legislators  should  act  from 
high  considerations  of  public  duty.  Public 
policy  and  sound  morality  imperatively  re- 
quire, therefore,  that  courts  should  put  the 
stamp  of  their  disapprobation  on  every 
agreement  whose  probable  tendency  Is  to 
sully  the  purity  or  to  mislead  the  judgments 
of  those  to  whom  the  high  trust  of  legisla- 
tion is  confided.  Marshall  v.  Baltimore  &  O. 
R.  Co.,  16  How.  [U.  S.]  314. 

21.  Houlton  V.  Dunn,  60  Minn.  26,  30  L. 
R.  A.  737;  Clippinger  v.  Hepbaugh,  5  Watts 
&  S.  [Pa.]   315. 

22.  Thorne  V.  Tontz,  4  Cal.  321;  McBrat- 
ney  v.  Chandler,  22  Kan.  692;  Wood  v.  Mo- 
Cann,  6  Dana  [Ky.]  366;  Gil  v.  Williams,  12 
La.  Ann.  219;  Frost  v.  Inhabitants  of  Bel- 
mont, 6  Allen  [Mass.)  152;  Mills  v.  Mills,  40 
N.  T.  543;  Sweeney  v.  McLeod,  15  Or.  330; 
Powers  V.  Skinner,  34  Vt.  274;  Bryan  v. 
Reynolds,  5  Wis.  200.  Thus,  an  agreement 
for  the  sale  of  the  influence  and  exertions 
of  an  agent  to  bring  about  the  passage  of  a 
law  for  the  payment  of  a  private  claim, 
without  reference  to  its  merits,  is  contrary 
to  public  policy,  and  unenforceable.  Trist  v. 
Child,  21  Wall.  [U.  S.]  441,  Huffcut  &  W.  Am. 
Cas.  Cont.  340. 

as.  Marshall  v.  Baltimore  &  O.  R.  Co.,  16 
How.  [U.  S.]  314;  Trist  v.  Child,  21  Wall. 
[U.  S.]  441,  Huffcut  &  W.  Am.  Cas.  Cont.  340; 
Miles  V.  Thorne,  38  Cal.  335;  Denison  v. 
Crawford  Co.,  48  Iowa,  211;  McBratney  v. 
Chandler,   22  Kan.   692;  Chesebrough  v.  Con- 


over,  140  N.  T.  382;  Yates  v.  Robertson,  80 
Va.  475;  Bryan  v.  Reynolds,  5  Wis.  200.  The 
same  rule  applies  to  bona  fide  agreements 
to  influence  corporate  action.  Workman  v. 
Campbell,  46  Mo.  305. 

24.  Marshall  v.  Baltimore  &  O.  R.  Co.,  16 
How.  [U.  S.]  314;  Denison  v.  Crawford  Co., 
48  Iowa,  211,  216;  Wildey  v.  Collier  7  Md. 
273. 

25.  Marshall  v.  Baltimore  &  O.  R.  Co.,  16 
How.  [U.  S.]  314;  Foltz  v.  Cogswell,  86  Cal. 
542;  Crichfield  v.  Bermudez  Asphalt  Paving 
Co.,  174  111.  466,  42  L.  R.  A.  347;  CoQuillard's 
Adm'r  v.  Bearss,  21  Ind.  479;  Jones  v.  Black- 
lidge,  9  Kan.  662;  Wood  v.  McCann,  6  Dana 
[Ky.]  366;  Gil  v.  Williams,  12  La.  Ann.  219; 
Spalding  V.  Ewing,  149  Pa.  375;  Chippewa 
Valley  &  S.  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  75 
Wis.   224. 

ae.  Egerton  v.  Brownlow,  4  H.  L.  Cas.  1; 
Smith  V.  Stotesbury,  1  W.  Bl.  204;  Lucas  v. 
Allen,  80  Ky.  681;  Hutchen  v.  Gibson  1  Bush 
[Ky.]  270;  Odlneal  v.  Barry,  24  Miss. '9;  Kan- 
sas City  School  Dist.  v.  Sheidley,  138  Mo. 
672,  37  L.  R.  A.  406;  Dudley  v.  Butler,  10  N. 
H.  281;  Devlin  v.  Brady,  36  N.  T.  531;  Hon- 
aker  v.  Board  of  Education,  42  W.  Va,  170, 
32  L.  R.  A.  413;  Hd^Ilton  v.  Nichols,  93  Wis. 
393,  33  L.  R.  A.  166.  A  promise  to  pay  money 
to  the  state  on  condition  that  the  governor 
and  pertain  commissioners  shall  locate  a  cer- 
tain public  institution  at  a  certain  place  is 
not  illegal.  State  v.  Johnson,  52  Ind.  197. 
Thus,  a  promise  to  pay  for  services  to 
be  rendered  in  clearing  a  man  from  a  past 
or  contingent  military  draft  is  illegal. 
O'Hara  v.  Carpenter,  23  Mich.  410;  Bowman 
V.  Coffroth,  59  Pa.  19.  And  the  same  is  true 
of  an  agreement  tending  to  influence  the 
conduct  of  a  prosecuting  officer  with  refer- 
ence to  a  criminal  investigation.     Wildey  v. 
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power."  As  to  whether  an  agreement  calling  for  services  to  be  rendered  in  pro- 
curing a  contract  for  anotiier  from  the  head  of  a  governmental  department  is  illegal, 
there  is  some  doubt.  If  what  is  done  is  done  openly  as  agent  or  attorney,  and  no 
corrupt  means  are  employed,  there  would  seem  to  be  no  reason  why  the  agreement 
should  not  be  sustained;^*  but  if  the  services  are  rendered  in  using  personal  influ- 
ence and  solicitation,  or  ostensibly  in  the  way  of  giving  disinterested  advice  to 
the  officers,  or  if  the  agent's  compensation  is  contingent  upon  success,  the  agree- 
ment should  be  held  unlawful,'"  and  generally  an  agreement  under  which  services 
are  to  be  openly  rendered  for  the  purpose  of  inducing  proper  official  action  by 
lawful  means  is  valid,'"  subject  to  the  qualification  before  stated  that  the  promise 
to  pay  must  be  absolute."^ 

CONTRIBUTION. 


1.     General   Prlndples    (865). 


I      §  2.    Ad   Between   Joint   Tort   Feasors   and 
I  Persona   In   Particular   Relations    (866), 


§  1.  General  principles.*' — Contribution  is  the  right  of  a  joint  debtor  who 
pays  more  than  his  share  to  reimbursement  from  his  codebtors  thereby  benefitted.'"' 
The  right  does  not  accrue  till  actual  payment  is  made,°^  and  not  if  the  payor  is  se- 
cured by  his  principal."^     Joint  debtors  can  only  be  called  on  for  a  moity  equal  to 


Conier,  7  Md.  273;  Ormerod  v.  Dearman,  100 
Pa.  661;  Barron  v.  Tucker,  53  Vt.  338;  Wight 
V.   Rindskopf,   43   Wis.   344. 

ar.  Promise  to  pay  for  securing-  pardon 
ordinarily  void.  Marshall  v.  Baltimore  &  O. 
B.  Co.,  16  How.  [U.  S.]  314,  334;  State  V. 
Johnson,  52  Ind.  197,  205;  Thompson  v.  Whar- 
ton, 7  Bush  [Ky.]  563;  Kribben  v.  Haycraft, 
26  Mo.  396;  Hatzfleld  v.  Gulden,  7  Watts  [Pa.] 
152.  This  rule  applies  only  where  the  con- 
viction was  legal,  not  where  it  was  unau- 
thorized and  void,  as  where  the  court  was 
without  jurisdiction.  Thompson  v.  Wharton, 
7  Bush  [Ky.]  563.  The  same  principle  ap- 
plies to  a  promise  to  exert  Influence  to  se- 
cure Judicial  clemency  in  case  of  the  con- 
viction of  one  accused  of  crime.  The  prom- 
ise is  void.  Buck  v.  First  Nat.  Bank  of  Paw 
Paw,  27  Mich.  293.  However,  It  Is  not  un- 
lawful for  a  man  to  openly  urge  the  granting 
of  a  pardon,  and  to  seek  to  obtain  one  by  all 
legitimate  means,  which  Includes  appearing 
before  the  pardoning  oflScer,  and  employing 
proper  argument  to  that  end.  Therefore,  a 
promise  to  pay  for  such  services,  if  absolute 
and  not  contingent  upon  success,  is  not  ille- 
gal. Formby  v.  Pryor,  15  Ga.  258;  Moyer  v. 
Gantieny,  41  Minn.  242;  Chadwick  v.  Knox,  31 
N.  H.  226;  Bremsen  v.  Engler,  17  Jones  &  S. 
[N.  T.]  172.  And  see  Timothy  v.  Wright,  8 
Gray  [Mass.]  522.  As  to  the  contingency  of 
success,  it  may  be  noted  that  in  the  Massa- 
chusetts and  Minnesota  cases,  supra,  the 
promises  were  sustained,  although  contin- 
gent. 

The  same  rule  applies  where  the  pardon- 
ing power  Is  vested  In  the  legislature. 
Meadow  v.  Bird,  22  Ga.  246. 

28.  Beal  v.  Polhemus,  67  Mich.  130;  Cum- 
mins V.  Barkalow,  1  Abb.  Dec.  [N.  T.]  479, 
•43  N.  T.  514;  Howland  v.  Coffin,  47  Barb.  [N. 
Y.]  653;  Winpenny  v.  French,  18  Ohio  St. 
469.  The  fact  that  the  agent  has  Intimate 
relations  with  the  government  officials,  and 
can  probably,  therefore.  Influence  their  ac- 
tion   much    more    readily    than    others,   does 
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not  forbid  hla  employment.  Southard  v. 
Boyd,  61  N.  T.  177,  Huffcut  &  W.  Am.  Cas. 
Cont.   347. 

29.  Oscanyon  v.  Winchester  Repeating 
Arms  Co.,  103  U.  S.  261;  Providence  Tool  Co. 
v.  Norris,  2  Wall.  [U.  S.]  46;  Elkhart  County 
Lodge  v.  Crary,  98  Ind.  238;  Hovey  v.  Storer, 
63  Me.  486. 

30.  MoBratney  v.  Chandler,  22  Kan.  692; 
Barry  v.  Capen,  151  Mass.  99;  Lyon  v.  Mit- 
chell, 36  N.  T.  236;  Sedgwick  v.  Stanton,  14 
N.  T.  289. 

31.  See  Bgerton  v.  Earl  Brownlow,  4  H. 
L.  Cas.  1.  However,  an  agreement  for  le- 
gitimate professional  services  In  prosecut- 
ing a  claim  against  the  government  in  one 
of  the  executive  departments  may  provide 
for  a  contingent  fee.  Stanton  v.  Bmbrey,  93 
U.  S.  548.  Contra,  Jones  v.  Blaoklldge,  9 
Kan.  562 

49.  See  1  Curr.  L.  704. 

50.  A  partner  paying  part  of  the  capital 
that  should  be  paid  by  the  other.  Newman 
v.  Ruby  [W.  Va.]  46  S.  E.  172.  A  beneficiary 
of  an  insurance  policy  may  call  on  oo-bene- 
flclaries  for  contribution.  Stockwell  v.  Mu- 
tual Life  Ins.  Co.,  140  Cal.  198,  73  P.  832. 
A  co-tenant  need  contribute  his  share  of  Im- 
provements made  by  the  other  only  when  he 
Is  In  receipt  of  a  proportionate  amount  of 
the  rents  and  profits.  Eighmey  v.  Thayer 
[Mich.]    98    N.    W.    734. 

51.  Whatever  value  the  creditor  accepts 
constitutes  a  complete  payment  when  so  ac- 
cepted. Statutory  action  for  taxes  paid  by 
holder  of  legal  title  against  equitable  own- 
er. Montgomery  v.  Montgomery,  25  Ky.  L. 
R.  1682,  78  S.  W.  465;  Bishop  v.  Smith  [N.  J. 
Law]  57  A.  874.  Confession  of  Judgment  and 
giving  secured  notes  is  equivalent  to  pay- 
ment. Id.  Not  allowed  when  paid  by  money 
given  surety  by  principal.  LInder  v.  Snow, 
119  Ga.  41,  45   S.  B.   732. 

52.  But  If  the  security  Is  worthless,  ho 
may  compel  contribution.  Mason's  Ex'r  V. 
McKnIght,    26   Ky.   L.    R.    903,    76    S.    W.    509. 
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their  aliquot  share  of  the  liability."'    The  complaint  need  not  allege  exhaustion  of 
legal  remedies."* 

§  2.  As  between  joint  tort  feasors  and  persons  in  particular  relations.^"^ — 
No  obligation  to  contribute  arises  in  favor  of  one  joint  wrongdoer  as  against  an- 
other where  the  former  has  been  compelled  to  pay  damages  for  the  joint  wrong,'" 
except  where  the  act  though  technically  tortious  is  done  in  good  faith;''  and  there 
must  be  some  relation  between  the  several  tort  feasors  other  than  that  one  by  pay- 
ment relieves  the  others  of  liability."*  When  land  is  charged  with  the  payment 
of  a  legacy  or  an  estate  with  the  portion  of  a  posthumous  child,  every  part  is  bound 
to  make  contribution."" 

COWVEBSION  AS  TOBT. 


{  1.     -What  ConstttuteB   (866). 

§  2.     Property  Subject  to  Con-rersion  (S68). 

Elements   Necessary   to   Maintenance    of   the 
Action    (869).      Demand    and    Refusal    (870). 


Right  to  Maintain  and  Persons  Liable  (870). 
Defenses  (871).  Parties  (872).  Damages 
(874). 


§  1.  What  constitutes.^" — Conversion  is  the  exercise  of  unlawful  dominion 
over'^  and  the  appropriation  of  goods  of  another,'^  in  denial  of  his  rights.®'  In- 
tent is  not  element,"*  and  it  is  not  necessary  that  there  be  a  manual  taking,*" 


63.  McAllister  V.  Irwin's  Estate,  31  Colo. 
253,  254,  73  P.  47;  Bishop  v.  Smith  [N.  J.  Law] 
57  A.  874.  Insolvents  and  nonresidents  not 
counted.  Merrill  v.  Prescott,  67  Kan.  764,  74 
P.  259.  Insolvency  must  be  proved.  Mc- 
Allister V.  Irwin's  Estate,  31  Colo.  253,  254, 
73  P.  47.  Where  one  creditor  on  a  void  exe- 
cution pays  for  all,  and  the  others  may  be 
called  on  to  contribute  they  are  liable  in  pro- 
portion to  the  amount  of  their  claims.  First 
Nat.  Bank  v.  Avery  Planter  Co.  [Neb.]  95 
N.  W.  622.  Where  action  is  for  more  than 
aliquot  part.  It  must  be  regarded  as  equi- 
table. Thompson  v.  Hibbs  [Or.]  76  P.  778. 
Surety  of  a  joint  obligor  may  sue  the  other 
obligor  for  contribution.  In  re  Provost's  Es- 
tate, 87  App.  Div.  86,  84  N.  T.  S.  29. 

54.  A  complaint  by  a  co-debtor  to  recover 
the  excess  over  his  proportionate  share  paid 
the  creditor,  held  sufficient  without  alleg- 
ing exhaustion  of  legal  remedies  against 
plaintiff's  co-debtor.  This  action  controlled 
by  a  Louisiana  statute.  Moore  v.  Hanover 
Nat.  Bank,  80  App.  Div.   67,  80  N.  T.  S.  448. 

55.  See  1  Curr.  L.  704. 

56.  Joint  liability  of  principal  and  agent. 
Boston  &  M.  R.  Co.  v.  Braokett,  71  N.  H. 
494  58  A.  304.  Confederation  of  breach  of 
trust.  Sharp  v.  Call  [Neb.]  95  N.  W.  16. 
Conversion.  Tompkins  v.  Morton  Trust  Co., 
91  App.  Div.  274,  86  N.  T.  S.  620.  Con- 
spiracy to  defraud.  Ladd  v.  Ney  [Tex.  Civ. 
App.]  81  S.  W.  1007. 

57.  Principal  and  agent.  Hoggan  v.  Ga- 
boon 26  Utah,  444,  73  P.  512.  Void  attach- 
ment' by  several  creditors.  Contribution 
made  in  proportion  to  amount  of  claims. 
First  Nat.  Bank  v.  Avery  Planter  Co.   [Neb.] 

95  N.  W.  622.  ,  „ 

58.  Paddock-Hawley  Iron  Co.  v.  Rice 
[Mo.]   78  S.  W.  634. 

•sn  Cvc  L  Diet.  Posthumous  grandchild. 
In  re  Ross'  Estate,  140  Cal.  282,  73  P.  976 
Rule  applied  where  distributees  overpaid 
in  course  of  administration  (McClung  v. 
qipff  rW  Va.]  46  S.  E.  210);  but  not  when 
legatees' for  value.  Legally  given  In  lieu 
of  dower.  Wiggins  v.  Wiggins  [N.  J.  Bq.] 
56   A.    148. 


60.  See  1  Curr.  L.  705. 

61.  Where  a  succeeding  tenant  removed 
and  stored  goods  of  a  preceding  tenant  after 
demand  for  them.  McGonigle  v.  Belleisle  Co. 
[Mass.]  71  N.  E.  569.  Evidence  held  to  show 
possession  in  judgment  purchaser  of  condi- 
tional vendee  at  date  of  commencement  of 
action.  Friedman  v.  Phillips,  84  App.  Div. 
179,  82  N.  T.  S.  96.  Where  one  received 
from  another  checks  to  get  cashed  and  failed 
to  return  the  proceeds,  evidence  held  to 
show  a  conversion.  Cohen  v.  Ross,  88  N.  T. 
S.  615.  Surety  on  mortgage  note  unlaw- 
fully took  possession  of  mortgaged  property. 
Mardis  v.  Sims   [Ala.]   37  So.   243. 

63.  Cleaning  and  examining  ice  on  a  mill 
pond  preparatory  to  cutting  is  not.  Abbott 
V.  Cremer,  118  Wis.  377,  95  N.  W.  387.  A 
bank  which  receives  a  draft  and  bill  of  lad- 
ing of  converted  goods  and  after  collection 
disburses  the  money  is  not  liable  In  con- 
version. Walker  v.  First  Nat.  Bank,  43  Or. 
102,  72  P.  635.  A  bank  receiving  a  fund 
with  notice  of  the  person  to  whom  It  be- 
longs Is  guilty  of  conversion  if  it  refuses  to 
pay  it  to  the  owner.  York  v.  Farmers'  Bank 
[Mo.  App.]  79  S.  W.  968.  After  a  trade  of  a 
livery  barn  and  stock  for  land,  the  livery- 
man substituted  broken  down  horses  and 
removed  other  property  for  which  he  made 
substitution.  O'Neill  v.  Everham,  123  Iowa. 
709,  99  N.  W.  680.  Evidence  held  to  show 
that  a  sale  had  been  rescinded,  and  one  who 
took  property  consigned  to  him  was  liable  in 
conversion.  Lamkin  v.  Johnson  [N.  H.]  56 
A.  760. 

63.  One  with  whom  a  soda  fountain  had 
been  left  by  a  lessee  thereof  refused  to  de- 
livei'  it  to  the  owner.  Rosenkranz  v.  Sa- 
berski,  40  Misc.   650,   83  N.  T.  S.   257. 

64.  Transferee  of  city  warrants  from  one 
who  had  no  title,  collected  and  converted 
them.  Casey  v.  PInkington,  83  App.  Div.  91, 
82  N.  Y.  S.  525;  Alexander  v.  Bowers  [Tex. 
Civ.  App.]    79   S.  W.   342. 

65.  Direction  by  vendor  to  one  in  posses- 
sion not  to  deliver  it  to  vendee.  McDonald  v. 
Bayha  [Minn.]  100  N.  W.  679. 

Note:     Words    spoken    or   written   indioat- 
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but  acts  which  do  not  of  themselves  imply  an  assertion  of  right  of  dominion  do 
not  constitute  a  eonversion,""  and  one  who  has  not  the  property  in  his  control 
connot  convert  it."'  It  is  a  conversion  to  wrongfully  remove  soil,"'  or  timber," 
or  crops,'*  or  to  wrongfully  deal  with  goods  rightfully  in  one's  possession,''*  or 
to  deprive  one  of  a  cause  of  action.'^  The  refusal  of  a  custodian  in  escrow  to 
deliver  the  property  on  fulfillment  of  the  conditions,"  or  the  sale  of  a  pledge, 
is  a  conversion,'*  unless  made  pursuant  to  an  agreement.'"  The  sale  of  goods  of 
another,'*  or  of  property  held  as  security,"  or  refusal  by  the  vendor  to  redeliver 
property  held  under  conditional  contract  of  sale,  is  a  conversion;"  but  the  record- 
ing of  a  deed  held  as  security,  after  payment  of  the  indebtedness  secured  thereby, 
is  not  a  conversion  of  the  deed.'"  The  mere  purchase  of  property  without  change 
of  possession  is  a  conversion;'"  but  it  was  otherwise  held  where  a  purchaser  with 
notice  did  not  take  possession.'^  An  act  done  in  obedience  to  the  mandate  of  a 
court  is  not  conversion,'"  nor  is  the  mere  destruction  of  property."  The  misap- 
propriation of  funds,'*  the  settlement  of  a  cause  of  action  assigned  as  security,''' 
the  wrongful  transfer  on  the  stock  register  of  corporate  stock,'"  failure  of  brokers 
to  deliver  on  demand  stock  sold  on  margin,"  a  wrongful  levy  of  attachment," 


.Ing  an  Intention  to  claim  dominion  is  suffi- 
cient. Wlntringham  v.  Lafoy,  7  Cow.  [N.  T.] 
735;  Connah  v.  Hall,  23  Wend.  [N.  T.]  462; 
Fonda  v.  Van  Home,  15  Wend.  [N.  T.]  631, 
30  Am.  Dec.  77;  Boiling  v.  Kirby,  90  Ala. 
215,   24  Am.   St.   Rep.   799  and  note. 

66.  Failure  to  redeliver  a  boat  at  place 
agreed.  Direct  Nav.  Co.  v.  Davidson  [Tex. 
Civ.  App.]  74  S.  W.  790. 

67.  Shares  of  corporate  stock  delivered 
to  defendant  and  title  placed  in  another. 
German-American  Bank  v.  Brunswig  [Mo.. 
App.]  81  S.  W.  461. 

68.  Taking  gravel  from  land  after  a,  right 
to  do  so  had  been  revoked  by  tax  sale.  Hunt 
V.  Boston,  J83  Mass.  303,  67  N.  B.  244. 

69.  After  revocation  of  license.  Snyder  v. 
East  Bay  Lumber  Co.  [Mich.]  97  N.  W.  49. 

70.  Landlord  cut  crops  of  a  tenant.  Muel- 
ler v.  Olson,  90  Minn.  416,  97  N.  W.  116.  A 
landlord  sold  leased  land,  then  purchased  the 
growing  crop  from  the  tenant;  grantee  cut 
the  crop.  Simanek  v.  Nemetz  [Wis.]  97  N. 
W.  508.  Grantee's  notice  of  lease  admissi- 
ble.    Id. 

71.  One  had  possession  of  a  gasoline  en- 
gine which  he  was  to  repair  and  sell  and 
pay  the  owner  a  certain  amount;  he  sent 
the  engine  out  of  the  state  on  trial  and 
could  not  get  it  back.  Port  Huron  Engine  & 
Thresher  Co.  v.  Otto  Gas  Engine  Works,  89 
Minn.    393,   94   N.   W.   1088. 

72.  Where  notes  were  by  mistake  made 
to  bear  a  higlier  rate  of  Interest  than  agreed 
and  Inadvertently  signed,  and  transferred  by 
the  payee  with  notice  of  the  mistake.  Story 
v.  Gammell  [Neb.]  94  N.  W.  982. 

73.  Shares  of  stock  to  be  delivered  on 
final  determination  of  a  certain  action.  Clarke 
V.  Eureka  County  Bank,  123  F.  922. 

74.  Brokers  sold  stock  held  as  security 
for  a  loan.  Learock  v.  Paxsou,  208  Pa.  602, 
57  A.  1097. 

75.  Pawnbroker  sold  without  notice  pur- 
suant to  agreement  printed  on  ticket.  Stern 
v.  Leopold  Simons  &  Co.  [Conn.]  58  A.  696. 
Such  an  agreement  is  not  contrary  to  public 
policy.     Id. 

76.  A  tenant  by  agreement  had  a  right  to 
remove  fixtures;  the  landlord  sold  the  prem- 


ises   without    reservation.     Smyth    v.    Stod- 
dard, 105  111.  App.  510. 

77.  One  had  possession  under  a  bill  of  sale 
which  was  in  effect  a  mortgage,  assigned  to 
another.  Haynes  v.  Hobbs  [Mich.]  98  N.  W. 
978. 

78.  V.  S.  §  2293.  Clark  v.  Clement,  76  Vt. 
417,   56  A.  94. 

79.  Knowles  v.  Knowles  [R.  I.]  56  A.  775. 

80.  One  purchased  at  a  void  execution 
sale  and  appointed  the  debtor  his  agent,  who 
remained  in  possession.  Property  belonged 
to  a  third  person.  Sperling  v.  Stubblefleld 
[Mo.  App.]   79   S.  W.   1172. 

81.  The  purchaser  of  lumber  stopped  in 
transitu  wrongfully  got  possession  and  sold 
to  one  with  notice.  MoGill  v.  Chilhoweo 
Lumber  Co.  [Tenn.]  82  S.  W.  210. 

82.  Receiver  sold  liquor  tax  certificate 
which  did  not  belong  to  the  debtor,  but  to 
one  who  had  advanced  the  money  to  pay  for 
it.  Ernest  Ochs  v.  Pohly,  87  App.  Div.  92,  84 
N.  T.  S.  1.  A  trustee  In  bankruptcy  selling 
goods  procured  by  the  bankrupt  by  fraud; 
the  seller  did  not  rescind  for  fraud  until 
after  proceedings  had  been  instituted.  In 
re  Mertens,  131  F.  507. 

S3.  Destruction  of  a  derelict  barge  in  or- 
der to  dislodge  It  from  the  false  work  of  a 
bridge.  McKeesport  Sawmill  Co.  v.  Penn- 
sylvania Co.,    122    F.   184. 

84.  Where  bank,  having  notice  of  condi- 
tions, applied  check  of  officers  of  defunct 
corporation  to  payment  of  their  individual 
debt.  Kelsey.  v.  Bank  of  Mansfield,  85  App. 
Div.  334,  83  N.  T.  S.  281. 

85.  Curtis  V.  Curtis  [Mich.]   96  N.  W.  32. 

86.  Transfer  agent  made  transfer  on  faith 
of  forged  power  of  attorney.  Jennie  Clark- 
son  Home  for  Children  v.  Chesapeake  &  O.  R. 
Co.,  41  Misc.   214,  83  N.  T.  S.   913. 

87.  Brokers  pledged  stock  to  one  who  sold 
it.  Rothschild  v.  Allen,  90  App.  Div.  233,  86 
N.  T.   S.   42.     See   Brokers,   1   Curr.   L.   360. 

88.  On  exempt  property.  Ahearn  v.  Con- 
nell  [N.  H.]  56  A.  189.  Unless  right  to  ex- 
emption has  been  waived.  Williams  v. 
Brown  [Mich.]  100  N.  W.  786.  Evidence  held 
to  show  no  valid  levy/  Fred  Krug  Brew. 
Co.  V.  Healey  [Neb.]  99  N.  W.  489;  Messenger 
V.  Murphy,  33  Wash.  353,  74  P.  480. 
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leasing  by  landlord  of  furnishings,"  or  trade  fixtures  of  a  dispossessed  tenant, 
which  by  contract  he  has  a  right  to  remove,""  the  sale  by  the  mortgagor  of  chat- 
tels mortgaged,"^  or  the  taking  possession  by  a  mortgagee  ia  any  other  manner 
than  that  provided  by  law,"''  is  a  conversion.  To  constitute  conversion  of  a  bail- 
ment, there  must  be  such  a  deviation  from  the  contract  as  would  be  tantamount 
to  an  assertion  of  dominion  over  it."  A  sale  by  a  bailee,"*  unless  he  does  so  with 
apparent  authority,""  or  the  failure  to  return  a  bailment  at  the  time  agreed,"'  or 
demand  made  under  such  an  agreement,  is  a  conversion,"  and  it  is  no  defense 
that  after  the  demand  the  property  was  stolen."'  Where  wheat  is  stored  under 
an  agreement  that  wheat  of  like  grade  shall  be  returned,  there  is  no  conversion  so 
long  as  there  is  enough  of  such  wheat  on  hand  to  satisfy  the  tickets.""  The  mere 
refusal  to  surrender  on  demand  is  at  most  but  a  technical  conversion.^  There  is 
no  conversion  by  a  common  carrier,  unless  there  is  an  absolute  refusal  to  return 
the  goods  or  the  excuses  are  unreasonable  or  made  in  bad  faith;*  but  the  refusal 
of  a  carrier  to  deliver  without  surrender  of  the  bills  of  lading  is  conversion." 
Where  a  trustee  sells  the  trust  estate,  it  is  not  a  conversion  as  against  his  co-trus- 
tee.* If  property  held  in  common  is  severable  in  character,  the  retaining  by  one 
co-tenant  of  the  whole,  after  demand,  is  a  conversion.* 

§  2.  Property  subject  to  conversion. — Trover  will  lie  for  money,  though  not 
specifically  earmarked,'  unless  it  has  passed  to  a  bona  fide  holder;'  but  an  estate 
in  land  is  not  subject  to  conversion.* 


89.  WUson  V.  Hoffman,  123  F.  984. 

90.  Planking  on  a  dock.  Crerar  v.  Dan- 
iels,   209    111.    296,   70   N.   B.    569. 

91.  Crop  of  wheat.  Foreclosure  not  neces- 
sary. La  Rue  v.  St.  Anthony  &  Dakota  Ele- 
vator Co.   [S.  D.]    95  N.  W.   292. 

92.  See  Chattel  Mortgages,  1  Curr.  I*  526. 
Marchand  v.  Ronaghan  [Idaho]  72  P.  731; 
O'Neill  Mfg.  Co.  V.  Woodley,  118  Ga.  114,  44 
S.  E.  980.  Evidence  held  sufficient  to  show 
a  conversion  where  one  sold  a  threshing  ma- 
chine on  which  he  held  a  chattel  mortgage, 
before  maturity  of  the  mortgage.  Huber 
Mfg.  Co.  V.  Gotohall,  1  Neb.  UnofC.  648,  96  N. 
W.   611. 

93.  That  bailee  delivered  a  boat  at  a  dif- 
ferent place  than  agreed  is  insufficient.  Di- 
rect Nav.  Co.  v.  Davidson  [Tex.  Civ.  App.] 
74   S.   W.   790. 

94.  Goods  held  not  to  be  perishable  under 
Laws  1899,  0.  582.  Haebler  v.  New  Tork, 
etc.,   R.   Co.,   84  N.  T.   S.  509. 

95.  On  direction  of  servant  of  owner  who 
delivered  it  to  him.  Burke  v.  Holmes  [Tex. 
Civ.  App.]    80  S.  W.   564. 

96.  One  borrowed  Jewelry  to  be  pawned 
under  promise  to  return  It  on  a  certain  date. 
Chankalian  v.   Powers,  .89  App.   Div.   395,   85 

N.  T.  S.  753.  ',       .,. 

97.  Proposed  purchaser  took  diamond; 
after  demand  therefor,  it  was  stolen.  Lopard 
V    Symons,  85  N.  T.  S.  1025. 

98.  Lopard  V.  Symons,  85  N.  T.  S.  1025. 

99.  Elevator  burned,  evidence  held  to 
show  such  an  agreement  and  that  there  was 
sufficient  wheat  on  hand.  Mayer  v.  Gers- 
bacher,  207  111.  296,  69  N.  E.  789. 

1.  One  having  notes  for  collection,  claim- 
ing no  ownership  In  them,  title  to  which  was 
asserted  by  adverse  claimants.  Stroup  v. 
Bridger  [Iowa]  100  N.  W.  113. 

2.  Consignment  was  not  accepted.  Con- 
signor sent  postal  to  carrier  instructing  re- 
turn  of  goods,   which  carrier  denied  receiv- 


ing. Failure  to  return  by  certain  date  on 
second  demand  held  not  conversion.  Rubin 
V.  Wells  Fargo  Exp.  Co.,  85  N.  T.  S.  1108. 
Notei  A  carrier  acting  merely  as  a  con- 
duit is  not  liable.  Gurley  v.  Armstrong,  148 
lyiass.  267,  12  Am.  St.  Rep.  555,  2  L.  R.  A.  80; 
Metcalf  V.  McLaughlin,  122  Mass.  84;  Mc- 
Carty  v.  Vickery,  12  Johns.  [N.  T.]  348; 
Nanson  v.  Jacob,  93  Mo.  331,  3  Am.  St.  Rep. 
531;  Burditt  v.  Hunt,  25  Me.  419,  43  Am. 
Dec.  289;  Smith  v.  Colby,  67  Me.  169.  Con- 
tra, Mead  v.  Jack,  12  Daly  [N.  T.]  65.  Where 
he  had  notice.  Thorp  v.  Burling,  11  Johns. 
[N.  T.]  285;  Gaines  v.  Briggs,  9  Ark.  46. — 
Note  to  Boiling  v.  Klrby  [Ala.]  24  Am.  St. 
Rep.   795. 

3.  Bank  held  bills  of  lading  as  security. 
Refused  to  deliver  part  of  the  property.  First 
Nat.  Bank  v.  San  Antonio  &  A.  P.  R.  Co. 
[Tex.]   77  S.  W.   410. 

4.  The  trustees  being  authorized  to  sell. 
Goldschmidt  v. ,  Maler,  140  Cal.  xvll,  73  P. 
984. 

5.  Doyle  V.  Burns,  123  Iowa,  488,  99  N.  W. 
195. 

6.  Where  bank  applied  check  of  officers 
of  defunct  corporation  to  payment  of  In- 
vldual  debt.  Kelsey  v.  Bank  of  Mansfield,  85 
App.  Dlv.   334,  83  N.  Y.   S.  281. 

Note:  Every  species  of  personal  prop- 
erty subject  to  ownership  may  be  converted. 
Money.  Moody  v.  Keener,  7  Port.  [Ala.]  218. 
Notes.  Davis  v.  Punk,  39  Pa.  243,  80  Am. 
Dec.  519;  Otisfield  v.  Maybury,  63  Me.  197; 
Pennlman  v.  Winner,  54  Md.  127.  Contracts. 
Hazewell  v.  Coursen,  45  N.  Y.  Super.  Ct.  22. 
Certificates  of  stock.  Kingman  v.  Pierce,  19 
Mass.  247;  Payne  v.  Elliott,  54  Cal.  339,  35 
Am.  Rep.  80.  Copies  of  accounts.  FuUam 
V.  Cummings,  16  Vt.  697;  O'Donoghue  v. 
Corby,  22  Mo.  394.  Writs  of  execution  (Keel- 
er  V.  Facett,  21  Vt.  539,  52  Am.  Dec.  71), 
but  not  for  records  (Piatt  v.  Potts,  11  Ired. 
I  [N.  C]  266),  nor  a  chose  In  action  after  the 
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Elements  necessary  to  maintenance  of  the  action. — A  general  or  special  prop- 
erty interest  in  the  plaintifE  is  necessary  to  maintain  the  action,*  but  a  pledgee^" 
or  an  assignee  subsequent  to  conversions^  has  a  sufficient  interest,  as  has  a  mort- 
gagor, even  after  condition  broken-^" 

An  immediate  right  of  possession  in  the  plaintifE  is  necessary.^'  The  owner 
of  goods  in  transit  has  possession,^*  and  the  right  to  possession  in  an  agent  is 
sufficient."  So  also,  a  bailee,^*  or  the  finder  of  hidden  treasure,"  or  the  assignee 
of  an  assignee,  may  maintain  the  action.^*  One  having  the  title  and  right  to 
possession  may  maintain  the  action  without  joining  a  party  having  a  beneficial 
interest  therein.^"  Heirs  cannot  maintain  the  action  if  there  is  an  administra- 
tion pending  or  necessary,''"  and  a  joint  owner  cannot  maintain  the  action  alone,*'' 
nor  can  a  partner  against  one  holding  'title  through  his  co-partner. '^^  Where  a 
chattel  mortgagee  has  not  the  right  to  possession,  he  cannot  maintain  the  action 
until  the  law  day  of  the  mortgage,*'  and  he  has  the  burden  to  show  that  the  con- 
version occurred  after  his  right  of  possession  accrued;**  but  where  a  lessee  for  a 


indebtedness  has  expired  (Besherer  v. 
Swisher,  3  N.  J.  taw,  748;  Todd  v.  Crook- 
shanks,  3  Johns.  [N.  T.]  432).  Contra  (Stone 
V.  Clough,  41  N.  H.  290;  Neal  v.  Hans,  60 
Me.  84;  Spencer  v.  Dearth,  43  Vt.  98),  or  if 
a  note  is  founded  on  an  illegal  consideration 
(Morrill  V.  Goodenow,  65  Me.  178),  nor  if 
the  thing  converted  be  unlawful  to  have  in 
one's  possession;  counterfeit  coin  (Spaulding 
V.  Preston,  21  Vt.  9). — Boiling'  v.  Kirby,  90 
Ala.  215,  and  note  24  Am.  St.  Rep.  818. 

Evidence  held  to  show  conversion  of  money 
by  an  executor.  Hunnlcutt  v.  Higginbotham, 
138  Ala.   472,  35  So.  469. 

7.  One  received  in  payment  of  a  debt 
proceeds  of  converted  goods.  Walker  v. 
First  Nat.   Bank,   43   Or.   102,    72  P.   635. 

8.  Leasehold.  Goldsohmidt  v.  Maier,  140 
Cal.  xvil,  73  P.  984. 

0.  Evidence  held  to  show  an  assignment 
by  plaintiff  of  stock  pledged  by  her  as  col- 
lateral. Drew  V.  Salmon,  85  App.  Div.  615, 
82  N.  Y.  S.  922.  Where  a  city  marshal  ac- 
cepted money,  to  release  a  levy  of  attach- 
ment, evidence  held  not  to  show  a  conver- 
sion. Cafe  Union  v.  Reordan,  84  N.  T.  S. 
994.  In  conversion  for  a  dog,  evidence  held 
to  show  that  plaintiff  had  parted  with  his 
title.  Knox  v.  Cook,  119  Ga.  689,  46  S.  B. 
868.  Evidence  held  to  show  not  a  condi- 
tional sale  but  a  sale  with  warranty  of  fit- 
ness, and  plaintiff  had  no  title.  Grier  v. 
North  &  South  Macon  St.  R.  Co.  [Ga.]  47  S. 
B.  898.  Evidence  held  to  show  a  sale  to  de- 
fendant and  not  a  delivery  to  him  as  agent. 
South  Bend  Ironworks  v.  Wagner  [Tex.  Civ. 
App.]   74  S.  W.  601. 

10.  One  holding  warehouse  receipt  for 
cotton  [Civ.  Code  1895,  §  2956].  Farmers  & 
Merchants  Bank  v.  Bennett  &  Co.  [Ga.]  48 
S.  E.  398. 

11.  Assignment  of  shares  of  stock  held  by 
broker  on  margin.  Rothschild  v.  Allen,  90 
App.  Div.  233,  86  N.  T.  S.  42.  Where  a  final 
certificate  has  been  canceled  for  fraud,  the 
government  can  recover  from  vendees  of  the 
homesteader,  who  had  notice  of  the  fraud 
for  timber  taken  from  the  land  before  can- 
cellation. Potter  V.  U.  S.  [C.  C.  A.]  122 
F.   49. 

18.  Mortgagee  had  not  taken  possession, 
goods  stored  in  warehouse.  BIgler  v.  Leo- 
norl    [Mo.   App.]    77   S.   W.   324. 


Dry 


18.  Where  vendor  of  piano  retained  title 
and  subsequently  purchased  the  vendee's  in- 
terest, he  could  maintain  suit  against  at- 
tachment purchaser  against  the  vendee. 
Friedman  v.  Phillips,  84  App.  Div.  179,  82  N. 
T.  S.  96.  Receipt  acknowledging  payment 
for  firewood  does  not  show  title  and  right  to 
possession  of  old  furniture.  Walker  v.  Far- 
rell,  84  N.  T.  S.  182.  Evidence  held  to  show 
that  a  second  mortgagee  who  had  taken 
possession  jointly  with  first  mortgagee  had 
sufilcient  right  to  possession.  Columbia 
Bank  v.  American  Surety  Co.,  84  App.  Div 
487,  82  N.  Y.  S.  1054.  One  who  never  owned 
goods  executed  a  chattel  mortgage  thereoi 
which  was  foreclosed.  Syok  v.  Bosslngham 
120  Iowa,  363,  94  N.  W.  920.  One  who  sells 
mortgaged  chattels  on  execution  against  the 
mortgagor  after  he  is  in  default  is  liable 
to  the  mortgagee.  Blehler  v.  Irwin,  84  N.  Y 
3.  574. 

14.  Rosencranz     v.     SwofEord     Bros. 
Goods  Co.,   175  Mo.  518,  75   S.  W.   445. 

15.  Samples  of  traveling  salesman  lost  by 
innkeeper.  Baehr  v.  Downey  [Mich.]  94  N. 
W.  750. 

16.  Laundry  agent.  Langfelder  v.  Renouf 
84  N.  Y.   S.   236. 

17.  Boys  digging  in  henhouse  unearthed 
buried  gold.  Danielson  v.  Roberts  [Or.]  74 
P.   913. 

18.  One  assigned  a  cause  of  action  for 
conversion  to  another,  who  reassigned  it 
to  the  original  party's  trustee  In  bankruptcy. 
Brunnemer  v.  Cook  &  Bernhelmer  Co.,  89 
App.  Div.  406,  85  N.  Y.  S.  954. 

19.  A  cashier  purchased  property  in  his 
own  name  for  the  benefit  of  the  bank.  Cham- 
berlain v.  Woolsey  [Neb.]  95  N.  W.  38.  Evi- 
dence that  another  than  plaintiff  had  an  In- 
terest would  not  justify  direction  of  verdict 
for  defendant.  Haynes  v.  Hobbs  [Mich.]  98 
N.  W.  978. 

20.  Rylie  V.  Stammlre  [Tex.  Civ.  App.]  77 
S.  W.  626. 

21.  For  proceeds  of  sale  of  cattle  owned 
by  plaintiff  and  another.  Johnson  v.  St. 
Joseph  Stockyards  Bank,  102  Mo.  App.  395, 
76   S.  W.   699. 

as.     Andrews  v.  Clark  [Neb.]  98  N.  W.  655. 
23,  24.     Johnson  V.  Wilson  &  Co.,  137  Ala. 
468,   34  So.   392. 
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term  sells  the  property,  the  owner  has  immediate  right  of  action,  though  the  term 
has  not  expired.  °° 

The  true  owner  may  be  estopped  from  maintaining  the  action,^'  but  an  owner 
of  goods  levied  on  is  not  estopped  by  failure  to  notify  the  officer  until  the  day 
following  that  the  goods  were  not  subject  to  levy,^'  and  that  one  has  stated  that 
he  was  indebted  to  the  defendant  does  not  estop  him.^'  The  failure  of  a  defend- 
ant in  a  replevin  suit  in  which  the  verdict  was  in  his  favor  to  have  the  value  of 
the  property  assessed  does  not  preclude  him  from  maintaining  conversion.^' 

Demand  and  refusal. — Demand  is  necessary  where  the  possession  was  lawfully 
obtained,^"  but  otherwise  where  it  was  wrongful.^^  If  conversion  otherwise  ap- 
pear, demand  and  refusal  are  immaterial,'^  and  though  demand  is  required  by' 
statute,  if  it  appears  that  it  would  have  been  unavailing,  failure  to  make  it  is  not 
fatal.''  A  demand  for  more  property  than  is  ultimately  claimed  is  sufficient.'* 
Where  a  vendee  under  a  conditional  bill  of  sale  claims  title,  no  demand  is  neces- 
sary.'°  A  petition  containing  no  allegation  of  demand  and  refusal  is  good  against 
demurrer." 

Bight  to  maintain  and  persons  liable." — The  right  of  the  government  to  main- 
tain an  action  for  conversion  cannot  be  affected  by  a  state  statute."  A  second 
mortgagee  of  chattels  cannot  maintain  conversion  against  a  first  mortgagee  in 
possession,  unless  the  value  of  the  property  at  the  time  of  conversion  exceeded 
the  amount  of  the  first  mortgage.*'  An  innocent  purchaser  of  personal  property  ■ 
from  one  having  no  title  is  liable  in  conversion,^  as  is  a  purchaser  of  land  with 
notice  of  a  right  to  remove  fixtures,*^  in  which  case  he  is  estopped  to  deny  the 


35.  United  Shoe  Machinery  Co.  v.  Holt 
[Mass.]  69  N.  B.  1056. 

26.  French  exporters  consigned  goods  to 
a  New  Tork  agent  and  made  a  consular  dec- 
laration that  he  was  a  purchaser.  They  were 
estopped  to  set  up  as  against  a  purchaser 
that  he  was  their  agent.  Simar  v.  Shea,  89 
App.  Div.  84,  85  N.  T.  S.  457. 

27.  Officer  took  goods  of  a  third  person. 
Execution  defendant  told  him  the  goods  be- 
longed to  another.  Beaman  v.  Stewart  [Colo. 
App.]  74  P.  342. 

28.  Statement  to  financial  agency.  Ros- 
encranz  v.  SwofEord  Bros.  Dry  Goods  Co.,  175 
Mo.  51S,  75  S.  W.  445. 

29.  Rev.  St.  §§  3921,  3922.  Mortgagee  sued 
in  replevin  for  the  property,  and  judgihent 
went  against  him,  prior  to  which  he  had 
had  the  mules  sold  under  the  mortgage. 
Caldwell  v.  Ryan  [Mo.  App.]   79  S.  W.  743. 

30.  Receiver  received  from  president  of 
defunct  corporation  canceled  coupons,  among 
which  was  included  uncanceled  coupons  be- 
loneinK  to  the  president  Individually.  Case 
v    Hudson  Co.,   91  App.  Dlv.   613,   86  N.  T.   S. 

778. 

31  One  took  possession  of  his  son-in- 
law's  furniture  without  his  consent.  Heyert 
V  Yeubman,  86  N.  T.  S.  797.  That  he  did  so 
to  protect  his  daughter  from  ill-treatment 
was  no  defense.  Heyert  v.  Reubman,  86  N. 
T  I  797-  Friedman  v.  Phillips,  84  App.  Dlv. 
179  '82  N  T  S.  96.  Gravel  taken  from  a 
lowpr  depth  than  was  granted  by  deed. 
Himt  V.  Boston,  183  Mass.  303,  67  N.  E.  244. 
Seizure  by  sheriff  from  a  purchaser  from  a 
mortgagor  In  a  void  mcrtgage  Stevens  v. 
Curran,   28  Mont.  366,  72  P.  75ii. 

32  Being  evidence  only.  Carper  v.  Risdon 
CColo.  App.]  76  P.  744. 


SS.  Code  Civ.  Proo.  §§  549,  698  where  prop- 
erty is  taken  under  illegal  process.  Hunt 
V.   Hammel,   142  Cal.  456,  76  P.   378. 

84.  Evidence  of  conversion  of  that  part 
ultimately  claimed.  Carper  v.  Risdon  [Colo, 
App.]  76  P.  744. 

35.  Error  to  grant  nonsuit.  Soarboro  v. 
Goethe,    118   Ga.   543,    45   S.  B.    413. 

36.  Farmers'  &  Merchants'  Bank  v.  Ben- 
nett &  Co.   [Ga.]   48  S.  B.  398. 

37.  Note:  That  one  was  acting  as  an  agent 
is  no  defense  to  an  action  for  conversion. 
Shilling  V.  Shilling  [Tex.  Civ.  App.]  35  S.  W. 
420;  Hill  v.  Campbell  Com.  Co.,  54  Neb.  59. 
Of  grain.  Shearer  v.  Evans,  89  Ind.  400; 
Warder-Bushnell  &  G.  Co.  v.  Harris,  81 
Iowa,  153;  Bdgerly  v.  Whalen,  11  Allen 
[Mass.]  231.  Though  he  be  innocent.  Por- 
ter V.  Thomas,  23  Ga.  467;  Miller  v.  "Wilson, 
98  Ga.  567,  58  Am.  St.  Rep.  319;  Pernunter  v. 
Kelly,  18  Ala.  716,  54  Am.  Dec.  177. — From 
note  to  Bulling  v.  Klrby  [Ala.]  24  Am.  St. 
Rep.    795. 

38.  Code  Civ.  Proo.  Mont.  §  906,  requiring 
notice.  MoKnight  v.  U.  S.  [C.  C.  A.]  130  F. 
659. 

39.  Dempster  Mill  Mfg.  Co.  T.  Wright,  1 
Neb.  Unoff,   666,   95  N.   W.    806. 

40.  Ashton  v.  Allen  [N.  J.  Law]  56  A.  165. 
Mortgagee  of  one  who  had  no  title.  Lance 
V.  Butler,  135  N.  C.  419,  47  S.  E.  488.  One 
purchasing  at  sheriff's  sale.  Milner  &  Ket- 
tig  Co.  V.  De  Loach  Mill  Mfg.  Co.,  139  Ala. 
645,  36  So.  765.  Where  one  purchased  sugar 
from  a  clerk  who  had  stolen  It  from  his 
employer.  Ball-Barnhart-Putnam  Co.  v. 
Lane  [Mich'.]  97  N.  W.  727. 

41.  Turner  v.  Faubion  [Tex.  Civ.  App.]  81 
S.  W.  810. 
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tenant's  ownership,*''  and  his  liability  is  unafEected  by  the  nature  of  the  instru- 
ment under  which  his  predecessor  held.*' 

A  principal  is  liable  for  conversion  by  his  agent,**  and  a  sheriff  for  a  con- 
version by  his  deputy ,*°  and  where  an  executor  takes  money  which  does  not  belong 
to  the  estate,  he  is  individually  liable.*"  After  demand  and  refusal  to  pay,  con- 
version will  lie  against  one  who  has  received  money  in  a  fiduciary  capacity.*^  One 
who  takes,  in  good  faith,  a  negotiable  instrument,  wrongfully  put  in  circulation 
is  not  liable.*^  A  bank  is  not  liable  for  paying  checks  on  a  forged  indorsement, 
where  the  money  is  paid  to  its  lawful  owner.*'  A  servant  in  passession  of  prop- 
erty of  his  master  cannot  maintain  conversion  against  a  vendee  of  his  master."" 
Authority  of  the  mortgagor  to  sell  the  property  will  estop  the  mortgagee  to  assert 
his  rights  against  a  purchaser,  but  mere  authority  to  move  the  crop  will  not."* 

Defenses. — Title  and  right  to  possession  in  a  third  party  is  a  good  defense,'^ 
and  an  open  account  for  an  animal's  keep  is  a  good  counterclaim;"'  but  it  is  no 
defense  that  the  instrument  converted  is  a  gambling  device,"*  or  that  the  defend- 
ant had  a  lien  on  the  property,""  or  a  claim  against  the  owner.""  It  is  no  defense 
to  a  mortgagee  that  the  sale  under  the  mortgage  was  void,"''  but  a  mortgagor's 
consent  to  the  sale  is  a  defense."' 

The  right  of  action  is  barred  only  by  the  general  statute  of  limitations."' 

The  filing  of  a  criminal  complaint  may  be  a  condition  precedent  to  the  right 
to  maintain  the  action,""  and  one  who  has  voluntarily  placed  his  goods  in  the 
hands  of  another,  but  has  taken  from  such  other  goods  belonging  to  him,  must 
restore  them;"*  but  where  brokers  sell  stock  of  a  customer,  which  they  hold  in 
pledge,  a  tender  is  unnecessary  before  bringing  conversion."* 


42.  Machinery  and  shaft  house  on  mining 
claims.  Carper  v.  Klsdon  [Colo.  App.]  76  P. 
744. 

43.  Purchaser  at  execution  sale  was  noti- 
fied that  the  property  did  not  belong  to  exe- 
cution debtor.  Sperling  v.  Stubblefield  [Mo. 
App.]  79  S.  W.  1172. 

44.  Expressman  took  -wrong  property  from 
storeroom  of  a  hotel.  Edwards  v.  American 
Exp.  Co.,  121  Iowa  744,  96  N.  W.  740.  A 
servant  of  the  owner  sold  property  of  a 
former  lessee,  left  by  him  on  the  premises 
with  the  owner's  consent.  McQuale  v.  North 
American  Smelting  Co.,  208  Pa.  504,  57  A. 
984. 

45.  Seizure  under  void  execution.  Ste- 
phens V.  Head,  138  Ala.  455,  35  So.  565. 

46.  Hunnicutt  v.  Higginbotham,  138  Ala. 
472,  35  So.  469.  A  person  may  be  sued  spe- 
cifically as  executor  de  son  tort  and  judgment 
entered  against  him  as  such  [Code  1893,  { 
3310].     AUen  v.   Hurst   [Ga.]    48    S.   E.    341. 

47.  Jackson  v.  Moore,   87  N.  T.  S.   1101. 

48.  He  has  the  burden  to  show  good  faith. 
Merchant  Loan  &  Trust  Co.  v.  Welter,  205 
m.  647,  68  N.  E.  1082. 

40.  A  partner  collected  accounts  and  with- 
out authority  indorsed  the  checks  given  In 
payment,  deposited  them  to  his  individual 
account  and  gave  the  firm  his  own  check. 
New  York  Brick  &  Pav.  Co.  v.  Bronx  Borough 
Bank,  42  Misc.  31,  85  N.  T.  S.  557. 

50.  Servant  notified  master  not  to  re- 
move the  goods  until  his  wages  had  been 
paid.  Van  Lesslor  v.  Ann  Arbor  R.  Co. 
[Mich.]   95  N.  W.    710. 

51.  To  haul  it  to  a  warehouse.  Zorn  v. 
Livesly  [Or.]    75   P.   1057. 

62.  Where  mortgagee  brought  conversion. 
It  was  error  to  exclude  evidence  that  a  mort- 


gagor had  sold  to  another.  Civ.  Code,  5  8861, 
requiring  record  of  chattel  mortgages  not 
having  been  complied  with.  Reynolds  v. 
Fitzpatriok,   28  Mont.  170,  72  P.   610. 

53.  Gooch  V.  Isbell  [Tex.  Civ.  App.]  77  S. 
W.  973. 

54.  Slot  machine.  Edwards  v.  American 
Exp.  Co.,  121  Iowa,  744,  96  N.  W.  740. 

55.  Carrier  assigned  lien  for  freight  to  de- 
fendant. Rosencranz  v.  Swoftord  Bros.  Dry 
Goods  Co.,  175  Mo.  518,  75  S.  W.  445. 

56.  Where  one  wrongfully  settled  a  cause 
of  action  held  as  security,  he  could  not  ap- 
ply the  proceeds  to  payment  of  another  claim 
he  held  against  the  assignor.  Curtis  v.  Cur- 
tis [Mich.]   96  N.  W.  32. 

67.  Property  at  time  of  sale  was  In  cus- 
todia  legis.  Caldwell  v.  Ryan  [Mo.  App.]  79 
S.  W.  743. 

58.  Where  there  was  evidence  of  such 
consent,  it  was  error  to  charge  that  there 
was  conversion  as  a  matter  of  law.  Bur- 
roughs V.  Butler-Ryan  Co.,  121  Iowa,  215, 
96    N.   W.    760. 

69.  Where  a  landlord  enters  before  ex- 
piration of  a  lease  and  forbids  the  tenant  to 
remove  his  fixtures.  Eldridge  v.  Hoefer  [Or.] 
77   P.   874. 

60.  Where  a  tenant  converted  carpets  be- 
fore leaving  the  premises,  there  was  no  lar- 
ceny. McNeal  v.  Macomber  [R.  I.]  56  A. 
683. 

61.  Dispossessed  tenant  left  furnishings 
which  the  landlord  converted,  but  she  took 
goods  of  the  landlord.  Hoffman  ▼.  Wilson 
[C.  C.  A.]    130   F.   694. 

62.  He  reserving  the  right  to  sell  when 
he  desires.  Learock  v.  Paxson,  208  Pa.  602, 
57    A.    1097. 
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The  owner  may  waive  the  tort  and  sue  in  assumpsit." 

A  single  conversion  cannot  be  made  the  subject  of  several  actions/*  but  the 
proof  may  extend  to  successive  conversions.'"  An  action  soimding  ia  conversion 
cannot  be  maintained  in  equity."* 

Parties. — It  may  be  required  that  all  persons  having  an  interest  be  made  par- 
ties.*' 

The  complaint  must  allege  a  general  or  special  property  interest/'  a  right  to 
immediate  possession,"  the  value  of  the  property  at  the  date  of  conversion/"  a 
sufficient  description  of  the  property/^  but  one  count  in  the  declaration  may  refer 
to  another  for  a  description.'"  That  defendant  converted  the  property  to  his  own 
use'*  must  be  alleged,  but  it  is  not  necessary  to  allege  that  the  property  was 
"wrongfully"  converted.'*  A  complaint  following  the  form  of  a  statute  is  not 
subject  to  demurrer,'"  and  it  is  sufficient  to  allege  ownership,  right  to  possession, 
and  conversion."  An  allegation  of  the  date  is  sufficient,"  and  allegations  more 
in  the  nature  of  evidential  than  of  ultimate  facts  are  proper."  Superfluous  words 
may  be  rejected."  Where  heirs  bring  suit  for  property  belonging  to  the  estate, 
they  must  allege  that  there  is  no  administration  pending  and  no  necessity  for 
A  complaint  against  an  executor  de  son  tort  need  not  allege  that  no  debts 


one.' 


were  due  by  the  estate.**  Where  exemplary  damages  are  not  asked,  an  allega- 
tion of  improper  taking  of  the  property  is  subject  to  exception.*''  A  chattel  mort- 
gagee must  allege  that  at  the  date  of  conversion,  he  was  the  owner  of  the  notes 
in  question  and  that  they  had  not  been  paid.**  An  allegation  that  plaintiffs  waived 
their  alleged  claim  of  the  mortgage  lien  is  a  conclusion  of  law.**    A  complaint 


63.  One  wrongfuHy  took  a  horse  and  sold 
It.  Owner  sued  for  money  had  and  re- 
ceived. Jester  v.  Knotts  [Del.  Super.]  57  A. 
1094.  For  cotton  converted.  Farmers  & 
Merchants  Bank  v.  Bennett  &  Co.  [Ga,]  48  S. 
K.   398. 

64.  A  constable  under  one  levy  took  sev- 
eral articles  at  different  places  and  several 
actions  were  brought  in  justice  court.  Hes- 
ser  V.  Johnson,  13  Okl.  B3,  74  P.   320. 

65.  Not  limited  to  date  alleged  in  declara- 
tion.    Wilson  v.  Hoffman,  123  F.  984. 

66.  Action  to  recover  bond  deposited  for 
specific  uses.  Sawyer  v.  Atchison,  etc.,  R. 
Co.   [C.  C.  A.]   129  F.  100. 

67.  Code,  i  3462.  Stroup  V.  Brldger 
[Iowa]  100  N.  W.  113. 

68.  Harrington  v.  Stromberg-MulUns  Co. 
[Mont.]  74  P.  413.  Petition  alleging  special 
ownership  held  sufficient.  Fred  Krug  Brew. 
Co  v.  Healey  [Neb.]  99  N.  W.  489;  Glass  v. 
Basin  &  Bay  State  Min.  Co.  [Mont.]  77  P.  302. 

69.  Complaint  held  insufflcient  in  an  ac- 
tion to  recover  corporate  stock.  Glass  v. 
Basin  &  Bay  State  Min.  Co.  [Mont.]  77  P. 
302-  Harrington  v.  Stromberg  MuUlns  Co. 
[Mont.]  74  P.  113.  It  need  not  be  alleged 
that  plaintiff  was  entitled  to  possession  at 
the  commencement  of  the  action.  Hunt  v. 
Hammel,  142  Cal.  456,  76  P.  378.  An  allega- 
tion that  plaintiff  was  the  owner  of  certain 
property  and  delivered  the  same  to  another 
for  storage  purposes  alleges  possession  In 
the  owner.  State  v.  Sullivan,  99  Mo.  App. 
616    74  S.  W.   417. 

70.  Harrington  v.  Stromberg-MuUlns  Co. 
[Mont]  74  P.  413.  An  allegation  that  prop- 
erty "to  the  value  of  $600.00  was  converted, 
whereby  plaintiff  was  damaged  In  the  value 
of  $600.00,"  held  sufficient.  Recht  v.  Gilck- 
stein    [Ind.]    69  N.  E.   667. 


71.  Description  of  a  converted  water  mel- 
on held  sufficient.  Harper  v.  Richards  [Ga.] 
47  S.  B.   899. 

72.  Wilson  V.  Hoffman,  123   F.   984. 

73.  An  allegation  that  defendants  con- 
verted and  disposed  of  the  property  to  their 
own  use  is  sufficient  to  sustain  a  judgment. 
Stevens  v.  Curran,  28  Mont.  366,  72  P.  753. 

74.  "Converted"  implies  wrongful.  Cor- 
dill  V.  Minnesota  Elevator  Co.,  89  Minn.  442, 
95  N.  W.  306. 

7B.  Rev.  St.  1892,  5  1058.  Leon  V.  Ker- 
rlson  [Fla.]  36  So.  173.  Overruling  excep- 
tions to  portion  of  petition  alleging  fraud 
held  Immaterial.  Turner  v.  Faublon  [Tex. 
Civ.  App.]  81  S.  W.  810. 

76.  Conversion  of  corporate  stock  deliv- 
ered for  a  temporary  use.  Rockwell  v.  Day, 
84  App.  Dlv.  437,   82  N.  T.   S.   993. 

77.  Precise  hour  and  minute  need  not  be 
alleged.  Hunt  v.  Hammel,  142  Cal.  456,  76 
P.    378. 

78.  Allegations  of  how  one  came  Into 
ownership  and  possession  of  stock  converted. 
Rockwell  v.  Day,  84  App.  Div.  437,  82  N.  T. 
S.    993. 

79.  Complaint  alleging  "or  before"  a  cer- 
tain date,  plaintiff  was  owner  and  entitled 
to  possession  and  that  "about"  that  date 
property  was  converted,  held  sufficient. 
Recht  V.  Gllckstein  [Ind.]  69  N.  E.   667. 

80.  Rylie  v.  Stammlre  [Tex.  Civ.  App.]  77 
S.  W.  626. 

81.  Code  1895,  3  3310.  Allen  v.  Hurst 
[Ga.]    48  S.  B.  341. 

82.  In  coarse  and  brutal  manner  calcu- 
lated to  Intimidate.  Rylie  v.  Stammlre  [Tex. 
Civ.  App.]  77  S.  W.  626. 

83.  Harrington  v.  Stromberg-Mulllns  Co. 
[Mont.)   74  P.   413. 

84.  Zorn  v.  Divesley  [Or.]  75  P.  1067. 
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for  a  specified  number  of  trees  does  not  authorize  a  recovery  on  proof  of  amount 
of  lumber  received  from  the  land.=°  Separate  causes  of  action  must  be  stated  in 
separate  paragraphs.*' 

An  answer  alleging  title  sets  up  a  meritorious  defense.'^  A  plea  that  the 
goods  were  taken  under  an  execution  must  show  that  the  officer  held  an  execution." 
A  denial  of  "wrongful"  possession  is  not  a  denial  of  actual  possession.'"  Title 
in  a  third  party  need  not  be  set  out  in  the  plea/"  but  may  be  proved  under  a  gen- 
eral denial.'^ 

DKmissal  as  to  one  joint  defendant  does  not  affect  the  liability  of  the  others,'"' 
and  a  judgment  in  favor  of  one  defendant  does  not  operate  to  discharge  his  co- 
defendant.°^  Where  a  counterclaim  is  set  up,  the  action  cannot  be  dismissed  as 
to  any  of  the  co-plaintiffs."* 

The  burden  is  on  the  plaintiff  to  establish  a  wrongful  taking.'"  Where  an 
agent  converts  goods  of  his  principal,  the  burden  is  on  the  principal  to  show  the 
value  of  the  goods.''  And  a  general  showing  of  the  amount  of  goods  converted 
shifts  the  burden  on  the  agent  to  make  a  specific  accounting.''  For  trees  cut  on 
government  land,  a  prima  facie  case  is  made  out  by  showing  ownership  of  the  land, 
the  cutting  and  asportation  of  the  trees,  their  value,  and  subsequent  possession 
by  the  defendant."  The  burden  of  proving  the  purpose  for  which  the  timber 
was  taken  is  on  the  defendant." 

There  must  be  evidence  to  identify  the  property.^  Ownership  is  a  fact  to 
which  a  witness  may  always  testify,''  and  ownership  of  a  boat  may  be  proved  by 
parol.'    The  admissibility*  or  inadmissibility"  of  evidence  to  show  a  right  of  pos- 


85.     Barclay  v.  Smith  tMlss.]   36  So.  449. 

88.     Complaint  alleged  three  separate  con 

versions  In  one   paragraph   [Code  Civ.   Proo. 


483]. 
87. 
swer. 
868. 


"Whitney  v.  Wenman,  89  N.  T.  S.  296. 
Not  error  to  overrule  demurrer  to  an- 
Knox  V.   Cook,   119   Ga.   689,   46   S.   E. 


88.     Stephens  v.  Head,  138  Ala.  455,  35  So. 


565. 
89. 
90. 


Tank  v.  Bordeaux  [Mont.]  74  P.  77. 

Under  Rev.  Rules  of  Practice,  No.  7, 
requiring  affirmative  defenses  to  be  set  forth 
in  a  notice  to  be  attached  to  the  plea,  does 
not  apply  to  trover,  where  plaintiff  does  not 
allege  his  source  of  title.  ■Williams  v. 
Brown   [Mich.]    100  N.  "W.   786. 

91.  Simar  v.  Shea,  89  App.  Dlv.  84,  85  N. 
T.  S.  457.  An  answer  that  defendant  claim- 
ed as  assignee  for  benefit  of  creditors  and 
that  plaintiff  never  made  a  demand,  but 
stood  by  and  allowed  him  to  dispose  of  the 
property,  did  not  state  a  counterclaim.  Bab- 
oock  V.   Maxwell   [Mont.]    74   P.   64. 

92.  Carper  v.  Risdon  [Colo.  App.]  76  P. 
744;  Weislnger  v.  McDonald  [Ky.]  81  S.  W. 
687. 

93.  Cunningham  v.  O'Connor  [Mich.]  99  N. 
W.   25. 

94.  Goooh  V.  Isbell  [Tex.  Civ.  App.]  77  S. 
W.   973. 

95.  Action  by  administrator  of  goods  of 
deceased  by  his  attending  physician,  evi- 
dence held  insuffloient.  Cathers  v.  Damerell 
[Neb.]   97  N.  W.   623. 

96.  Bartender  failed  to  account  for  pro- 
ceeds of  sales,  which  was  set  off  against 
wages  due  him.  Lahr  v.  Kraemer  [Minn.] 
97  N.  "W.  418. 

97.  Lahr  v.  Kraemer  [Minn.]  97  N.  "W.  418. 

98.  Notwithstanding  Acts  of  Congress 
conferring    authority    to    take    for    specified 


purposes  [17  Stat,  at  L.  o.  354;  19  Stat,  at  L.  c. 
126].  United  States  v.  Denver,  etc.,  R.  Co., 
191  U.  S.  84,  48  Law.  Bd.  106. 

99.  United  States  v.  Denver,  etc.,  R.  Co., 
191  U.   S.   84,   48  Law.   Bd.   106. 

1.  Bvidence  held  sufficient  to  go  to  the 
Jury.  Error  to  direct  nonsuit.  Schleicher 
V.  Wirth,  86  N.  T.  S.  265.  In  conversion 
by  mortgagees  against  purchasers  of  the 
property,  evidence  held  to  show  nonpayment 
of  the  mortgage.  Zorn  v.  Livesley  [Or.]  75 
P.  1057. 

2.  Plaintiff  testifled  to  his  ownership. 
Hunneoutt  v.  Higginbotham,  138  Ala.  472,  36 
So.   469. 

3.  Xieon  v.  Kerrison  [Fla.]  36  So.  173. 

4.  Mortgagor's  knowledge  that  property 
was  being  disposed  of.  Burroughs  v.  Butler- 
Ryan  Co.,  121  Iowa  215,  96  N.  W.  750.  Where 
one  secured  the  property,  its  cost,  and 
whether  it  had  been  paid  for.  Porter  v. 
Hawkins,  27  Mont.  486,  71  P.  664.  A  letter 
written  by  attorney  for  defendant,  assert- 
ing that  defendant  Is  the  owner,  and  that 
plaintiff's  claim  is  repudiated.  Carper  v. 
Risdon  [Colo.  App.]  76  P.  744.  On  an  issue 
of  ownership,  evidence  of  leases.  Eldridge 
V.  Hoefer  [Or.]  77  P.  874.  Declarations  of 
an  officer  making  an  Illegal  levy,  going  to 
show  his  knowledge  that  the  property  be- 
longed to  a  third  party.  McKnIght  v.  U.  S. 
[C.  C.  A.]  130  P.  659.  History  of  litigation 
in  cause  of  action  assigned  as  security  ad- 
missible in  conversion  for  wrongful  settle- 
ment thereof.  Curtis  v.  Curtis  [Mich.]  96  N. 
W.  32.  Statements  of  a  third  party  as  to 
grounds  of  refusal  to  deliver.  McDonald  v. 
Bayha  [Minn.]  100  N.  W.  679.  Conditional 
bill  of  sale.  Schleicher  v.  Wirth,  86  N.  Y.  S. 
265.  Custom  of  other  pawnbrokers  to  sell 
pledges,    not    redeemed    within    six    months. 
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seasion,  or  value  of  the  property  converted,"  and  the  propriety  of  instructions,''  are 
discussed  in  cases  cited.    Has  the  plaintiff  been  damaged  is  a  proper  interrogatory.* 

On  conflicting  evidence,  the  case  should  go  to  the  jury,"  and  if  a  plaintiff  fails 
to  prove  his  case,  he  should  be  nonsuited.^* 

The  proof  must  identify  the  article,"  establish  its  value,"  and  show  a  con- 
version thereof;"  but  proof  that  the  property  had  come  into  hajids  of  an  innkeeper 
and  his  refusal  to  return  it  on  demand  is  sufficient.** 

A  finding  that  goods  were  converted  is  a  finding  that  the  owner  has  been  de- 
prived of  his  dominion  over  it.*° 

Damages. — As  a  general  rule,  the  measure  of  damages  is  the  value  of  the  prop- 
erty at  the  date  of  conversion,  with  interest;"  but  in  Georgia,  the  plaintiff  may  elect 


Stean  v.   Leopold,   Simons   &   Co.    [Conn.]    58 
A.   696. 

5.  Declarations  of  ownership  by  an  Indian 
of  cattle  Issued  by  the  government.  Dec- 
larations of  her  husband.  McKnight  v.  U. 
a  [C.  C.  A.]  130  F.  659.  An  offer  to  settle, 
pending  trial.  Gulf,  etc.,,  R.  Co.  v.  Cleburne 
Ice  &  Cold  Storage  Co.  [Tex.  Civ.  App.]  79  S. 
W.  836.  Sale  under  illegal  attachment;  evi- 
dence that  another  had  sold  the  goods  to 
plaintiff  in  fraud  of  his  creditors.  Shoup  v. 
Marks  [C.  C.  A.]  128  F.  32.  Taxation  records 
of  county  treasurer  are  not  admissible  to 
show  either  ownership  or  value.  Carper  v. 
Risdon  [Colo.  App.]  76  P.  744.  Where  as- 
signee of  chattel  mortgage  sold  the  prop- 
erty, he  was  not  entitled  to  show  that  he 
purchased  the  property  outright  and  in  good 
faith.  Haynes  v.  Hobbs  [Mich.]  98  N.  "W. 
978.  Where  an  answer  alleged  that  defend- 
ant claimed  as  assignee  for  benefit  of  cred- 
itors, he  could  not  prove  that  he  was  a 
creditor.  Babcock  v.  Maxwell  [Mont.]  74  P. 
64.  Correspondence  relative  to  repairs  in- 
competent to  show  ownership  of  a  boat. 
Leon  V.  Kerrison  [Fla.]  36  So.  173.  Where, 
in  the  answer,  possession  is  admitted,  evi- 
dence that  defendant  had  parted  with  the 
property.  Defendant  denied  only  "wrongful" 
possession.  Tank  v.  Bordeaux  [Mont.]  74  P. 
77.  Statement  of  a  former  owner  against 
whom  attachment  issued  that  he  had  sold 
property  to  plaintiff.  Lumm  v.  Howells 
[Utah]  74  P.  432.  That  defendant  took  the 
property  under  a  prior  unrecorded  mortgage. 
Johnson  v.  Wilson  &  Co.,  137  Ala.  468,  34  So. 
392.  In  conversion  for  a  horse,  on  defend- 
ant's counterclaiming,  the  plaintiff  cannot 
show  that  defendant  was  part  owner.  Goooh 
V.  Isbell  [Tex.  Civ.  App.]  77  S.  W.  973.  Re- 
marks by  plaintiff  that  he  would  not  have 
brought  the  action  if  a  creditor  had  not 
been  pressing  him,  immaterial.  Stephens  v. 
Head,  138  Ala.  455,  35  So.  565. 

6.  Evidence  of  the  character  of  a  house 
kept  and  rates  paid  are  admissible  on  value 
of  furnishings  converted.  Wilson  v.  Hoff- 
man, 123  F.  984.  Agreement  to  purchase 
back  after  an  alleged  foreclosure  admis- 
sible to  show  fact  of  foreclosure,  and  value 
of  tools  converted.  Lemon  v.  McBride 
[Mich.]  96  N.  W.  453.  Admission  of  memo- 
randum of  property  converted  no  error.  Bab- 
cock V.  Maxwell  [Mont.]  74  P.  64.  Testimony 
of  witness  who  had  seen  the  standing  crop, 
as  to  how  much  it  would  yield,  not  a  mere 
guess.  La  Rue  v.  St.  Anthony  &  Dakota 
Elevator  Co.  [S.  D.]  96  N.  W.  292.  In  con- 
version of  household  goods,   it  is  competent 


for  witness  to  read  from  written  list  In  or- 
der to  refresh  his  memory.  Heyert  v.  Reub- 
man,  86  N.  T.  S.  797. 

7.  Instructions  relative  to  bailee's  right 
to  deliver  the  bailment  held  proper.  Burke 
V.  Holmes  [Tex.  Civ.  App.]  80  S.  W.  564.  In- 
structions relative  to  title  of  a  dog  held 
proper.  Knox  v.  Cook,  119  Ga.  689,  46  S.  B. 
868.  Where  one  converted  his  son-in-law^'s 
furniture,  a  charge  that  the  jury  might  con- 
sider the  family  differences  was  proper.  Hey- 
ert V.  Reubman,  86  N.  Y.  S.  797.  A  charge 
that,  when  a  landlord  who  had  a  lien  on  the 
crop,  claimed  it  when  in  the  field,  and  the 
tenant  told  him  to  attach  It,  this  made  it 
the  landlord's  cotton,  was  properly  refused. 
Burke  v.  Holmes  [Tex.  Clv.  App.]  80  S.  W. 
564.  In  an  action  for  conversion  and  for 
trespass  to  realty,  an  Instruction  that  the 
burden  was  on  plaintiff  to  show  his  right  to 
possession  of  property  in  controversy  was 
error,  since  right  to  possession  of  land  was 
not  in  question.  Toder  v.  Reynolds,  28  Mont. 
183,  72  P.  417. 

8.  Where  mortgagee  under  void  mortgage 
sold  the  property.  Lance  v.  Butler,  135  N. 
C.  419,   47  S.  B.   488. 

9.  Peremptory  Instruction  held  error. 
Litell  V.  Pettit  [Ky.]  81  S.  W.  237.  As  to 
tender  and  foreclosure  of  a  chattel  mort- 
gage. Lemon  v.  McBride  [Mich.]  96  N.  W. 
453.  Error  to  direct  verdict  where  evidence 
preponderates  In  favor  of  one  of  the  par- 
ties. Rosenkranz  v,  Saberski,  40  Misc.  650, 
83  N.  Y.  S.   257. 

10.  Error  to  direct  verdict.  Rosenkranz  v. 
Saberski,  40  Misc.  650,  83  N.  T.  S.  257. 

11.  Held  Insufficient  to  Identify  cotton. 
Truss  &  Co.  V.  Byers,  137  Ala,  609,  34  So.  616. 
See,  also,  ante,  873,  n.  1. 

12.  Grade  of  one  load  of  wheat  sufficient 
to  show  grade  of  entire  crop.  La  Rue  v.  St. 
Anthony  &  Dakota  Elevator  Co.  [3.  D.]  95 
N.  W.  292.  Testimony  of  mortgagee  that 
from  looks  of  crop  it  must  have  yielded 
1,200  bushels  from  the  70  acres  was  prima 
facie  proof  of  more  than  10  bu.  per  acre.     Id. 

13.  In  conversion  for  trees,  the  proof 
must  show  with  reasonable  certainty  what 
trees  were  severed  by  the  defendants.  Bar- 
clay v.   Smith   [Miss.]   36   So.   449. 

14.  Baehr  v.  Downey  [Mich.]  94  N.  W.  760. 

15.  Technical  meaning  of  "conversion." 
Eureka  County  Bank  v.  Clarke  [C.  C.  A.]  130 
F,   325. 

16.  See  1  Curr.  L.  706.  Error  to  Instruct 
that  measure  of  damages  was  value  at  time 
of  demand.     Doyle  v.   Burns,   123   Iowa,   488, 
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to  take  the  highest  proven  value  between  date  of  conversion  and  trial,  or  the  valup 
at  the  date  of  conversion  with  an  election  to  take  interest  or  hire  to  date  of  trial/' 
and  after  judgment  entered,  interest  on  the  gross  amount  from  date  of  entry,^' 
and  where  the  plaintiff  elects  to  take  a  money  verdict,  the  value  at  the  time  of 
conversion  or  at  some  period  between  conversion  and  trial  must  be  proved.^*  The 
measure  for  the  conversion  of  a  note  is  prima  facie  the  amount  the  paper  caUs 
for;''"  for  logs  cut  by  an  inadvertent  trespasser  and  sold  to  an  innocent  purchaser, 
is  the  value  of  the  trees,''^  but  where  cut  by  a  willful  trespasser,  the  value  of  the 
logs  at  the  date  and  place  of  conversion;""  where  a  third  person  converts  mort- 
gaged chattels  after  the  mortgagee's  right  to  possession  is  complete,  the  entire 
value  of  the  property;"^  where  one  appropriates  and  ships  away  property,  the  mar- 
ket value  at  time  and  place  of  conversion;"*  for  the  conversion  of  a  matured  policy 
of  insurance,  the  face  of  the  policy;""  on  conversion  of  property  held  by  vendor 
under  conditional  sale,  the  value  of  the  property  at  the  time  of  the  conversion  less 
the  sum  remaining  unpaid;"'  but  a  conditional  purchaser  may  recover  the  full 
value  of  the  property,  though  he  has  paid  but  a  portion  of  the  purchase  price;"' 
for  conversion  of  stored  goods  by  a  warehouseman,  the  value  of  the  goods;"*  where 
property  is  held  under  an  invalid  attachment,  the  difference  between  the  value  on 
the  day  the  attachment  was  levied  and  the  day  it  was  dissolved;"*  for  corporate 
stock  converted,  the  highest  price  between  time  of  conversion  and  time  of  trial 
plus  interest  and  dividends;'"  where  property  is  returned  after  action  is  begun, 
but  before  trial,  the  highest  value  between  time  of  conversion  and  time  of  return, 
with  interest  to  time  of  trial,  less  value  at  time  of  return  with  interest  thereon  to 
date  of  trial,'^  and  not  the  value  of  its  use  while  in  the  defendant's  possession.'" 

The  measure  of  damages  is  to  be  ascertained  by  the  value  of  the  goods  in  the 
local  market,''  and  does  not  depend  on  what  the  article  cost  the  plaintiff.'*    Where 


99  N.  "W.  195.  Tenant  removing  fixtures 
after  expiration  of  lease.  Smyth  v.  Stoddard, 
105  111.  App.  510.  Judgment  modified  as  to 
certain  fixtures.  Id.,  203  111.  424,  67  N.  B. 
980.  Gravel  taken  from  land.  Hunt  v.  Bos- 
ton, 183  Mass.  303,  67  N.  E.  244.  For  a  car 
load  of  coal  converted,  the  reasonable  mar- 
ket value  at  place  of  conversion.  Gulf,  etc. 
B.  Co.  v.  Cleburne  Ice  &  Cold  Storage  Co. 
[Tex.  Civ.  App.]  79  S.  W.  836.  For  property- 
sold  under  Illegal  attachment,  the  value  of 
the  property  at  date  of  levy  with  Interest 
to  date  of  trial.  Milner  &  Kettlg  Co.  v.  De 
Loach  Mill  Mfg.  Co.,  139  Ala.  645,  36  So.  765. 

17.  Code  1895,  §  5335.  O'Neill  Mfg.  Co.  V. 
Woodley,  118  Ga.  114,  44  S.  B.  980. 

IS.  O'Neill  Mfg.  Co.  V.  Woodley,  118  Ga. 
114,   44   S.  B.   980. 

19.  Bvidence  of  value  several  months  be- 
fore conversion  not  sufllcient.  Oxford  v. 
Bills,   117   Ga.   817,    45   S.   E.    67. 

20.  Bank  of  Darlington  v.  Powers,  102  Mo. 
App.  415,  76  S.  W.  732.  This  may  be  reduced 
by  showing  that  that  is  not  the  real  amount 
due.     For    Instance     part    payment.     Id. 

21.  Texas  &  N.  O.  R.  Co.  V.  Jones'  Ex'rs 
[Tex.  Civ.  App.]   77  S.  W.  955. 

22.  Timber  removed  from  government  land 
by  a  homesteader  under  entry  made  In  bad 
faith.     Potter  v.  U.  S.   [C.  C.  A.]  122  P.  49. 

23.  Mortgagor  in  default.  Blehler  v. 
Irwin,  84  N.  T.  S.  574. 

24.  Not  selling  price  less  cost  of  ship- 
ment. MeGill  V.  Chilhowee  Lumber  Co. 
[Tenn.]   82  S.  W.  210. 

25.  Stafford  v.  Lang  [R.  I.]  56  A.  684. 


26.  Clark  V.  Clement,  76  Vt.  417,  56  A.  94. 
Value  of  use  of  property  from  date  of  con- 
version should  not  be  deducted  to  ascertain 
amount  remaining  unpaid.  Id.  Where  ven- 
dor retained  title  until  piano  was  paid  for, 
measure  of  damage  was  value  of  piano  at 
date  of  conversion  less  unpaid  purchase 
price.  Friedman  v.  Phillips,  84  App.  Dlv. 
179,  82  N.  T.  S.  96.  Where,  after  a  trade  of 
a  livery  stock  for  a  farm,  the  liveryman  sub- 
stituted broken  down  horses  for  those  trad- 
ed, the  measure  of  damages  w^as  the  differ- 
ence between  the  value  of  the  horses.  O'Neill 
V.  Bverham,  123  Iowa,  709,   99  N.  W.   580. 

27.  From  third  person.  Messenger  v. 
Murphy,    33  Wash.   353,  74  P.    480. 

28.  State  V.  Sullivan,  99  Mo.  App.  616,  74 
S.   W.   417. 

29.  Stock  of  merchandise.  Bngelke  & 
Pelner  MUl.  Co.  v.  Grunthal  [Fla.]  35  So.  17. 

30.  Doyle  v.  Burns,  123  Iowa,  488,  99  N. 
W.  195,  Against  stockbrokers  by  a  custom- 
er for  conversion  of  stock  held  as  security. 
Learook   v.   Paxon,    208   Pa.    602,    57   A.   1097. 

31.  Flagler  v.  Hearst,  91  App.  Dlv.  12,  86 
N.  T.  S.  308. 

32.  Bldrldge   v.  Hoefer   [Or.]   77   P.   874. 

33.  Where  a  lessee  of  lasting  machines 
sold  them  to  one  who  shipped  to  a  foreign 
market.  United  Shoe  Machinery  Co.  v.  Holt 
[Mass.]  69  N.  E.  1056.  Evidence  held  for  jury 
as  to  value  of  converted  beans.  Cunning- 
ham V.  O'Connor  [Mich.]  99  N.  W.  25.  Evi- 
dence held  to  sustain  finding  as  to  value  of 
household  articles  converted.  Messenger  v. 
Murphy.  33  Wash.  353,  74  P.  480.     Where  one 
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the  property  has  no  market  value,  the  plaintiff  may  testify  as  to  its  value  to  him- 
self .^o  The  use  of  the  property  from  the  date  of  the  conversion  until  action  brought 
may  be  considered  in  assessing  damages/"  but  no  greater  sum  than  is  declared 
for  can  be  recovered.'^ 

Nominal  damages  may  be  awarded  where  no  special  damages  are  shown'*  or 
for  a  technical  conversion,"  and  punitive  damages  may  be  recovered  where  a  per- 
son's rights  have  been  willfully  disregarded.*"  Where  the  issue  of  exemplary  dam- 
ages is  raised,  it  is  error  to  refuse  to  charge  relative  thereto,"  and  where  punitive 
damages  are  not  claimed,  a  void  process  under  which  defendant  acted  cannot  be 
introduced  in  mitigation." 

Interest  is  an  item  of  damages  to  which  plaintiff  is  entitled  as  a  matter  of 
law;*°  but  whether  iuterest  should  be  recovered  from  date  of  conversion  to  > verdict 
rendered  is  for  the  jury  to  determine,**  and  on  an  issue  as  to  whether  plaintiff 
had  been  damaged,  the  jury  may  allow  interest;*"  but  not  where  a  verdict  for  a 
lump  sum  is  rendered.*' 

The  admissibility  of  evidence  to  show  damages  is  treated  in  the  note.*' 

CONVEBSIOH  IN  EQTIITY. 


§  1.     Deflnltion     and     Xatiure     ai    Doctrine , 

(876). 

;  2.     How  Bffected  (877).  | 


5  8.     ReconTerslon  (877). 

S  4.    USect  of  Con-reTsIou  (S7§). 


§  1.    Definition  and  nature  of  doctrine.*'^ — The  doctrine  is  recognized  only  in 
equity.** 


was  entitled  to  recover  for  three  out  of  222 
bales  of  ootton,  failure  to  prove  weight  and 
classification  was  not  failure  to  prove  value. 
It  might  have  been  the  fractional  part  of 
the  entire  amount.  Plr&t  Nat.  Bank  v.  San 
Antonio  &  A.  P.  R.  Co.  [Tex.]   77  S.  W.  410. 

34.  He  got  It  at  a  nominal  price.  Beaman 
V.  Stewart  [Colo.  App.]  74  P.  342.  Where 
property  Is  seized  and  sold  under  an  illegal 
attachment,  the  price  obtained  at  the  sale  is 
competent,  but  not  conclusive  evidence  of 
the  value.  Shoup  v.  Marks  [C.  C.  A.]  128 
F.   32. 

35.  State  v.  Sullivan,  99  Mo.  App.  616,  74 
S.  W.  417. 

36.  Conversion  of  horse  and  wagon.  Davis 
V.  Bowers  Granite  Co.,  75  Vt.  286,  54  A.  1084. 

37.  Verdict  may  be  reduced  by  remittitur. 
Davis  V.  Bowers  Granite  Co.,  76  Vt.  286,  64  A. 
1084. 

38.  Sheriff  unlawfully  retaining  posses- 
sion of  warehouse.  Toder  v.  Reynolds,  28 
Mont.    183,    72   P.    417. 

39t  Refusal  to  deliver  on  demand  where 
possessor  in  good  faith  questions  the  owner- 
ship. Stroup  V.  Bridger  [Iowa]  100  N.  W. 
113. 

40.  Where  an  attachment  was  maliciously 
levied  on  exempt  property,  mental  and  ma- 
terial damages  could  be  recovered.  Ahearn 
V.  Connell  [N.  H.]   56  A.  189. 

41.  As  to  whether  goods  were  taken  by 
mistake.  Gulf,  etc.,  R.  Co.  v.  Cleburne  Ice 
&  Cold  Storage  Co.  [Tex.  Civ.  App.]  79  S.  W. 
836. 

42.  Stephens  v.  Head,  138  Ala.  455,  36  So. 
565.  Evidence  of  conversion  of  other  goods 
of  plaintiff  held  admissible  on  an  issue  of  em- 
plary  damages.  Gulf,  etc.,  R.  Co.  v.  Cleburne 
Ice  &  Cold  Storage  Co.  [Tex.  Civ.  App.]  79  S. 
W.  836. 


43.  Not  deprived  of  Interest  by  stipula- 
tion that  further  proceeding  should  not  be 
taken  until  determination  of  another  action. 
Durham  v.  Commercial  Nat.  Bank  [Or.]  77 
P.  902.  Where  a  custodian  In  escrow  re- 
fuses to  deliver  the  property  on  fulfillment  of 
the  conditions,  and  on  suit  brought  against 
him  sets  up  a  defense,  wholly  without  merit, 
on  behalf  of  the  other  party.  Interest  from 
date  of  conversion  may  be  recovered.  Clarke 
V.  Eureka  County  Bank  [Nev.]   123  F.  922. 

44.  Conversion  by  warehouseman.  Bigler 
v.  Leonori  [Mo.  App.]   77  S.  W.  324. 

45.  Lance  v.  Butler,  135  N.  C.  419,  47  N. 
E.  488. 

46.  Reversal  not  necessary;  Judgment  may 
be  reformed  [Code,  §  530].  Lance  v.  Butler, 
135   N.  C.  419,   47  S.  E.   488. 

47.  Estimate  of  amount  of  lumber  at  a 
mill  inadmissible,  it  not  being  shown  where 
it  came  from.  Barclay  v.  Smith  [Miss.]  36 
So.  449.  Measurement  of  stumpage  inadmis- 
sible where  it  is  not  shown  who  cut  the 
trees.  Id.  Testimony  of  plaintiff  as  to  what 
property  cost  him  prior  to  conversion  is  in- 
admissible. Carper  v.  Risdon  [Colo.  App.] 
76  P.  744.  One  who  has  handled  house  fur- 
nishings is  incompetent  to  give  expert  testi- 
mony as  to  value  of  oil  paintings.  Ellis  v. 
Thomas,  84  App.  Dlv.  626,  82  N.  T.  S.  1064. 
Evidence  of  one  who  had  examined  oil  paint- 
ings two  years  prior  to  conversion,  incom- 
petent as  to  value  where  it  was  not  shown 
that  paintings  examined  were  identical  with 
those  converted.  Prejudicial  error  not  to 
strike  it  out.  Id.  Estimates  of  appraisers 
who  had  viewed  the  stumps  held  sufficient  to 
show  value  of  timber  converted.  Snyder  v. 
East  Bay  Lumber  Co.  [Mich.]  97  N.  W.  49. 
Where  plaintiff  testified  that  value  of  goods 
converted   was   $185.00,   competent   on  cross- 
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§  2.  Bow  effected.  By  wilU" — Whether  a  conversion  is  effected  depends  on 
the  intention  of  the  testator  as  gathered  from  the  entire  provisions  of  the  will," 
and  that  there  may  be  an  equitable  conversion,  there  must  be  an  imperative  order 
to  sell,"  or  such  a  blending  of  the  real  and  personal  estate  in  the  will  as  to  clearly 
show  that  the  testator  intended  to  create  a  fund  out  of  both  realty  and  personalty 
and  to  bequeath  such  fund  as  money,*'  and  where  power  of  sale  given  to  executors 
is  discretionary,  there  is  no  c6nversion  unless  it  is  absolutely  necessary  to  carry  out 
the  scheme  of  the  will.'**  If  the  wiU  postpones  the  sale,  the  conversion  is  post- 
poned." Where  realty  converted  by  the  will  exceeds  legacies  bequeathed,  the  sur- 
plus descends  as  realty."* 

By  conveyance  or  contract.^'' — Eeal  estate  becomes  personalty  only  where  the 
intent  to  so  treat  it  clearly  appears."'  Firm  realty  is  considered  as  personalty  in 
the  settlement  of  partnership  affairs,"'  but  only  for  partnership  purposes.'" 

§  3.  Reconversion.'^^ — Property  subjected  to  equitable  conversion  may  be 
reconverted  by  an  election  of  all  the  parties  interested,*''  but  not  by  on^  of  several 
beneficiaries,'*  especially  where  some  of  them  are  infants,'*  and  where  the  bene- 


examlnation  to  have  him  Identify  certain 
tools,  and  the  value  he  placed  upon  them. 
Lemon  v.  McBrlde  [Mich.]  96  N.  W.  453. 
Where  damages  claimed  was  $2,600.00,  and 
a  verdict  was  rendered  for  $2,100.00,  it  can- 
not be  said  that  value  of  certain  property 
not  converted  was  not  deducted.  Wilson  v. 
Hoffman,  123  F.  984. 

48.  See  1  Curr.  L.  707. 

49.  Cannot  be  applied  in  proceedings  for 
collection  of  Inheritance  tax.  Connell  v. 
Crosby  [111.]   71  N.  B.  350. 

50.  See  1  Curr.  L.  707. 

Note  I  Where  there  Is  a  positive  direc- 
tion to  sell,  or  where  there  Is  a  power  of 
sale  and  bequests  of  such  a  character  as  to 
indicate  a  testamentary  intention  that  such 
po"wer  should  be  executed,  or  -where  the  pro- 
visions of  a  will  cannot  be  carried  out  with- 
out a  conversion,  a  conversion  takes  place 
from  the  death  of  the  testator.  Chandler's 
Appeal,  34  Wis.  505;  Dodge  v.  Williams,  46 
Wis.  70;  Mllw^aukee  Protestant  Home  v. 
Becher,  87  Wis.  409;  Hunt's  Appeal,  105  Pa. 
128;  Given  v.  Hilton,  95  V.  S.  591,  24  Law.  Ed. 
458;  King  v.  Woodhull,  3  Bdw.  Ch.  [N.  T.] 
79;  Roper,  Legacies,  341.  See  Harrington  v. 
Pier,  105  Wis.  485,  collating  cases. 

51.  Directing  that  property  be  sold  and  in 
the  next  clause  bequeathing  it  in  six  equal 
parts,  sufficient.  In  re  Pforr's  Estate  [Cal.] 
77  P.   825. 

52.  Held  not  to  constltntei  Provision  to 
lease,  if  advantageous,  otherwise  to  sell,  is 
not.  In  re  Cooper's  Estate,  206  Pa.  628,  56  A. 
67.  Will  directing  payment  to  certain  per- 
son of  a  trust  estate,  consisting  partly  of 
realty,  after  the  death  of  a  life  beneficiary, 
did  not  contemplate  a  conversion,  though  the 
remainderman  was  an  alien.  State  v. 
Thresher  [Conn.]  58  A.  460. 

Held  to  constitute:  Imperative  direction 
to  sell  for  payment  of  debts  and  legacies. 
Thissell  V.  Sohillinger  [Mass.]  71  N.  B.  300. 
Directing  executors  to  sell  and  distribute  as 
personalty.  Talbot  v.  Snodgrass  [Iowa]  100 
N.  W.  500.  A  provision  that  the  testator 
"desires"  his  executors  to  sell  is  a  conver- 
sion [Civ.  Code,  §  1338].  In  re  Pforr's  Estate 
[Cal.]   77  P.   825. 

53.  In  re  Cooper's  Estate,  206  Pa,  628,  66 
A.   67. 


54.  A  will  creating  a  number  of  trusts 
for  which  personal  property  was  Insufficient 
and  giving  the  trustees  power  to  sell  the 
realty,  held  not  to  operate  as  an  equitable 
conversion  of  the  testator's  real  property 
into  personal  property.  In  re  Lee's  Will,  85 
App.  Div.  295,  83  N.  T.  S.  299.  To  lease 
or  to  sell.  In  re  Cooper's  Estate,  206  Pa. 
628,  56  A.  67.  Executors  could  postpone  con- 
version in  their  discretion.  Conditions  not 
such  as  to  make  It  imperative.  Phoenix  v. 
Trustees  of  Columbia  College,  87  App.  Div. 
438,    84    N.    T.    S.    897. 

55.  Notwithstanding  Civ.  Code,  §  1338,  pro- 
viding it  shall  be  from  testator's  death. 
Bank  of  Uklah  v.  Rice,  143  Cal.  265,  76  P. 
1020. 

56.  In  re  Welnsteln's  Estate,  89  N.  T.  S. 
535. 

57.  See    1    Curr.    L.    707. 

Xote:  If  a  firm  holds  lands  by  deed,  im- 
pressed on  Its  face  to  be  partnership  prop- 
perty,  it  is  stamped  so  far  as  the  partners 
are  concerned  with  all  the  attributes  of 
personalty  and  continues  so  until  the  firm  is 
dissolved  and  its  affairs  settled.  Du  Bree  v. 
Albert,  100  Pa.  483;  Halladay  v.  Land  & 
River  Imp.  Co.,  57  P.  774;  Riddle  v.  White- 
hill,  135  tJ.  S.  621;  Murphy  v.  Abrams,  50  Ala. 
293. — From  brief  to  Harrington  v.  Pier 
[Wis.]   5  L.  R.  A.   307. 

58.  Mere  purchase  of  land  with  partner- 
ship funds  not  sufficient.  Jones  v.  De  Camp, 
2  Ohio  N.    P.    (N.  S.)    133. 

59.  See   Partnership,    2   Curr.   L.    1106. 

60.  Huber  v.  Case,  87  N.  T.  S.  663. 

61.  See   1  Curr.  L.   707. 

62.  To  treat  the  property  as  realty.  Atlee  • 
V.  Bullard,  123  Iowa,  274,  98  N.  W.  889.  Com- 
mencement of  an  action  for  partition  by  ven- 
dee of  interest  of  a  beneficiary  is  proof  of 
election  for  a  reconversion.  Bank  of  Ukiah 
V.  Rice,  143  Cal.  266,  76  P.  1020.  Beneficiary 
mortgaging  his  Interest  and  subsequently 
executing  a  deed  under  a  Judgment  fore- 
closing the  mortgage  is  election  for  recon- 
version.    Id. 

63.  In  re  Pforr's  Estate  [Cal.]  77  P.  825. 
Where  there  are  several  beneficiaries  and 
value  of  the  property  wtiuld  be  impaired  by 
a  sale  In  fractional  parts,  a  sale  by  one  of 
his    Interest    is    not    a   reconversion    for    the 
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fieiaries  claim  a  right  to  the  property  as  it  is,  they  muBt  plead  and  prove  an  elec- 
tion."" 

§  4.  Effect  of  corwersion.'" — ^Where  an  equitable  conversion  is  efiected,  the 
property  passes  free  from  the  restrictions  placed  upon  it  in  its  original  condition,*'' 
but  a  conversion  of  real  estate  does  not  make  it  personalty,  so  far  a*  concerns  its 
liability  for  payment  of  debts  of  the  estate.** 

CONVICTS.  «» 

A  convict  may  be  sued'"  and  he  may  have  a  right  to  nominate  an  adminis- 
trator for  his  wife's  estate.'^  At  common-law  one  convicted  of  a  felony  was  dis- 
qualified from  serving  as  a  juror,'^  but  statutes  have  superseded  the  common  law.^' 
A  convict  cannot  be  held  liable  for  breach  of  service  bond  unless  there  is  evidence 
to  establish  the  allegations  of  the  breach.'* 

COPYKIGHTS. 

Acquisition  and  loss  of  copyright. — The  provisions  of  the  statute  as  to  notice 
of  copyright  must  be  strictly  followed ;  accordingly,  where  a  work  is  twice  published, 
with  notice  in  one  case  of  copyright  by  the  publishers  and  in  one  of  copyright  by 
the  author  vitiates  both  copyrights.'* 

Infringement. — There  must  be  infringement  to  a  material  extent,'*  and  it 
musft  be  such  as  wiU  to  some  extent  make  defendant's  work  a  substitute  for  com- 
plainant's." The  rule  now  seems  well  settled  that  the  taking  of  the  citations  of 
sources  of  information  from  a  copyrighted  compilation,  followed  by  independent 
verification,  is  not  an  infringement.'*  Publishers  of  a  book  cannot  by  notice  to 
that  effect  make  sales  at  less  than  a  designated  retail  price  an  infringement  of  their 
copyright."  That  complainant  is  a  member  of  an  illegal  combination  is  no  de- 
fense.** 


benefit  of  his  purchaser.  Bank  of  Uklah  v. 
Rice,  143  Cal.   265,   76  P.   1020. 

64.  Where  value  of  land  would  be  im- 
paired by  a  sale  in  fractional  parts  and  some 
of  the  beneficiaries  are  infants.  Bank  of 
Uklah  V.  Rice,  lH  Gal.  265,  76  P.  1020. 

65.  Bank  of  Uklah  v.  Rice,  143  Cal.  265,  76 
P.  1020. 

66.  See  1  Curr.  Li.  708. 

67.  Personal  property  may  be  bequeathed 
In  fee  tall.  Talbot  v.  Snodgrass  [Iowa]  100 
:sr.  W.  500.  Right  to  take  as  heirs  at  law  is 
iefeated,  though  the  legatees  were  the  only 
heirs.  Nor  can  they  maintain  partition  on 
death  of  life  tenant.  Bank  of  Uklah  v.  Rice, 
143  Cal.  265,   76  P.  1020. 

68.  A  debt  not  a  liability  against  the 
land  Is  not  a  liability  against  the  proceeds. 
Taylor  v.  Crook,  136  Ala.  354,  34  So.  905. 

69.  See  1  Curr.  L.  708. 

70.  Under  Rev.  St.  1899,  §§  2921,  2382,  a 
life  convict  may  be  sued  for  divorce.  Gray 
V.  Gray  [Mo.  App.]   79  S.  W.  505. 

71.  Under  Ball.  Ann.  Codes  &  St.  §  248. 
In  this  case  he  was  under  arrest  for  a  felony 
and  was  subsequently  convicted.  McLean  v. 
Roller,  33  Wash.  166,  73  P.  1123. 

72.  Commonwealth  v.  Wong  Chung 
rivfnjsK  1    71   N.   E.    292. 

^7X  Under  Bev.  Laws,  c.  176,  §|  1.  4-9,  one 
convicted  of  a  foiony.  but  released  ""  pond'- 
UonT  can  serve  w  Juror  after  expiration   of 


his  sentence.   Commonwealth  v.  Wong  Chung 
[Mass.]   71  N.  E.   292. 

74.  Judgment  was  confessed  for  costs 
only  [Code  1896,  §  4761].  McQueen  v.  State, 
13S  Ala.  63,  35  So.  39. 

75.  Copyright  in  the  publisher's  name  of 
a  magazine  in  which  a  serial  is  published  is 
lost  as  to  such  serial  by  its  subsequent  pub- 
lication in  book  form  with  notice  of  copy- 
right by  the  author.  MliHin  v.  White  Co., 
190  U.  S.  260,  47  Law.  Ed.  1040.  And  like- 
wise the  copyright  on  the  book  Is  lost  by 
failure  to  give  notice  of  the  previous  copy- 
right.    Id. 

76.  Appropriation  of  names  and  addresses 
from  social  register  Into  work  of  more  gen- 
eral character  held  material.  Social  Regis- 
ter Ass'n   V.   Murphy,    128   F.   116. 

77.  Rendition  of  part  of  a  copyrighted 
song  as  part  of  an  avowed  imitation  of  the 
actress  entitled  to  the  use  thereof  is  not  a 
copyright.     Bloom  v.  Nixon,  125  P.  977. 

78.  Citations  in  law  book.  Edward 
Thompson  Co.  v.  American  Law  Book  Co.,  130 
F.  639.  Credit  rating  book.  Dun  v.  Inter- 
national Mercantile  Agency,  127  F.  173. 
Arithmetic.  Colliery  Engineer  Co.  v.  Bwald, 
126  F.  843. 

79.  Bobbs-Merrill  Co.  v.  Snellenburg,  131 
F.  530. 

80.  Scribner  v.  Straus,  130  F.  389. 
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Laches  cannot  be  imputed  without  actual  or  constructive  notice  of  the  infringe- 
ment.*^ 

Remedies  and  procedure. — Eules  of  practice  in  actions  under  patent  laws  are 
applicable  by  analogy.'^  Where  defendant  alleges  exhibition  of  a  copyrighted  paint- 
ing without  notice  of  copyright,  complainant  may  show  all  the  facts  as  to  such 
exhibition  without  an  amendment  of  the  bill.**  Where  discovery  is  prayed  with 
interrogatories,  the  waiver  of  answer  under  oath  does  not  entitle  defendant  to  answer 
by  general  denial.**  The  copyrighted  article  and  the  alleged  infringement  should 
be  included  in  the  proofs,  comparisons  by  experts  being  mere  aids  to  the  court.*" 
A  temporary  injunction  will  not  issue  on  conflicting,  affidavits  or  where  complain- 
ant's right  is  not  clear,*"  but  substantial  identity  casts  the  burden  of  proof  on  de- 
fendant.*' It  should  be  granted  or  withheld  according  as  the  greatest  injury 
would  result.**  An  injunction  should  be  granted  only  against  what  has  been  ap- 
propriated or  is  so  blended  with  appropriated  matter  that  separation  is  imprac- 
ticable.*" A  few  sales  by  defendant's  employes  without  knowledge  of.  the  injunc- 
tion do  not  constitute  contempt.""  Eecovery  of  damages  is  limited  to  the  profits 
realized  from  the  infringement."^  There  is  no  right  of  action  for  damages  for 
infringement  of  copyright  of  maps,  pictures,  etc.,""  and  the  forfeiture  of  the  in- 
fringing publications  cannot  be  enforced  by  replevin."'  The  statute  prohibiting 
the  affixing  of  a  false  notice  of  copyright  has  no  extraterritorial  effect  and  is  not 
violated  by  affixing  such  a  notice  in  a  foreign  country  and  the  importation  thereof 
before  the  amendment  forbidding  such  importation."* 

COBONEBS. 

The  allowance  of  fees  is  regulated  by  statute." 

A  statute  requiring  process  to  be  directed  to  the  coroner  when  the  sheriff  is  a 
party  is  mandatory,""  as  is  a  statute  providing  that  whenever  a  party  shall  file  with 
the  clerk  of  the  proper  court  an  affidavit  of  prejudice  against  the  sheriff,  the  clerk 
shall  direct  the  original  or  other  process  to  the  coroner;  such  a  statute  leaves  no 
discretionary  power  in  the  court."' 


81.  Encyclopedia  Britannica  Co.  v.  Ameri- 
can Newspaper  Ass'n,  130  V.  460. 

82.  Scrlbner   v.    Straus,    130    P.    389. 

83.  Evidence  that  the  exhibition  was  lim- 
ited and  exclusive  admitted.  Werckmeister 
V.  American  Lithographic  Co.,   126  F.  244. 

84.  John  Church  Co.  v.  Zimmerman,  131  F. 
652. 

S!?.  Encyclopedia  Britannica  Co.  v.  Ameri- 
can Newspaper  Ass'n,   130  F.   460. 

86.  Dun  V.  International  Mercantile 
Agency,  127  F.  173.  Preliminary  injunction 
denied  where  resemblance  between  two  plays 
did  not  clearly  show  Infringement.  Hubges 
V.  Belasco,  130  F.  388.  Preliminary  injunc- 
tion should  issue  where  complainant's  case 
is  clear.  Encyclopedia  Britannica  Co.  v. 
America  Newspaper  Ass'n,   130  F.   460. 

ST.  Encyclopedia  Britannica  Co.  v.  Amer- 
ican Newspaper  Ass'n,  130  F.  460.  Eleven 
common  errors  of  citation  in  one  volume 
■state  digest  held  to  justify  a  preliminary  in- 
junction.    Bisel    Co.    V.    Welsh,    131    P.    564. 

88.  Injunction  refused  where  delay  In  put- 
ting defendant's  book  on  market  would  cause 
great  loss  and  it  gave  indemnity  bond.  Samp- 
son &  Murdook  Co.  v.  Seaver  Radford  Co.,  129 
F.  761. 

89.  Social   Register   Ass'n   v.   Murphy,   128 

F.   116. 


90.  Encyclopedia  Britannica  Co.  v.  Ameri- 
can Newspaper  Ass'n,  130  F.  493. 

91.  Social  Register  Aas'n  v.  Murphy,  129 
P.  148. 

92.  Rev.  St.  §  4965  gives  only  a  penalty 
and  there  is  no  common-law  right.  Walker 
v.  Globe  Newspaper  Co.,  130  P.  693. 

93.  U.  S.  Comp.  St.  1901,  p.  3414.  Gustin  v. 
Record  Pub.  Co.,  127  P.  603.  See,  also,  1  Curr. 
L,.  709,  n.  84. 

94.  Rev.  St.  §  4963,  as  amended  by  act 
March  3,  1891.  McLoughlin  v.  Raphael  Tuck 
&  Sons  Co.,  191  U.  S.  207,  48  Law.  Ed.  178. 

95.  A  statute  (Code  1896,  §  4573),  provid- 
ing that  no  fees  shall  be  paid  for  an  inquest 
when  it  is  publicly  known  before  the  jury 
is  summoned  who  caused  the  death  of  the 
deceased,  does  not  prevent  the  allowance  of 
fees  when  it  was  known  before  the  inquest 
that  death  was  caused  by  a  collision  between 
an  engine  and  an  electric  car.  Jefferson 
County  V.  Abernathy,  139  Ala.  264,  35  So.  881. 

9C.  Service  by  a  deputy  in  such  case  a 
nullity  and  judgment  thereon  set  aside  [Civ. 
Code  1895,  §  4993].  Hlllyer  v.  Pearson,  118 
Ga.  815,  45  S.  B.  701. 

97.  The  court  had  no  pov/er  to  refuse  a 
piotion  to  have  the  coroner  summon  the  jury, 
where  counter-affidavits  were  filed  by  the  ad- 
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Under  a  statute  vacating  the  office  of  sherifE  on  the  lynching  of  a  prisoner, 
and  requiring  the  coroner  to  exercise  the  duties  of  the  office  until  the  sherifl 
is  reinstated  or  his  successor  elected  or  appointed,  the  coroner  cannot  maintain 
quo  warranto  to  oust  the  sherifE  from  office.** 

In  Idaho,  a  coroner  is  not  a  judicial  officer,  his  duty  in  holding  an  inquest 
being  ministerial,"  and  his  inquisition  is  not  a  sufficient  basis  for  information  by 
the  public  prosecutor.^  It  is  tiie  coroner's  duty  to  hold  an  inquest  when  the  cir- 
cumstances are  such  as  to  indicate  that  death  was  caused  by  the  criminal  aets  of 
another;"  but  his  failure  to  do  so  is  not  a  ground  for  the  release  of  one  charged 
with  the  murder  of  the  deceased.' 

The  election  of  coroners  in  New  York  city  is  regulated  by  the  city  charter,  and 
they  are  borough  not  county  officers.*  They  have  power  to  remove  their  clerks  with- 
out assigning  any  reason  or  giving  them  an  opportunity  to  be  heard." 

CORPOKATIONS.  • 


9  1.     Deflnltlon  and  Nature  of  Corporation 

(881). 

i  2.     Classiacatlon    of    Corporations    (881). 

i  8.  Creation,  Name  and  Existence  of  Cor- 
porations, and  tlKe  Amendment,  E]xtenslon 
and  Revival  of  Charters  (882).  Corporate 
Name  (882).  Purposes  (883).  Fees  (883). 
Proof  of  Incorporation  (883). 

S  4.  Bffect  of  Irreenlarlties  In  Orgranlxa- 
tion,  and  of  Failure  to  Inimrporate   (884). 

§  5.  Promotion  of  Corporations;  Acts  Prior 
to  Incorporation;  Incorporation  of  Partner- 
ships, etc.  (885). 

§  6.  Citizenship  and  Residence  or  Domi- 
cile of  Corporation   (885). 

§  7.     Powers  of  Corporations   (885). 

A.  In  General   (885). 

B.  Power    to    Take    and    Hold    Property 

(886). 

C.  Power  to  Transfer  or  Incumber  Prop- 

erty and  Franchises  (886). 

D.  Power   to    Contract   and    Incur   Debts 

(887). 

E.  Power  to  Take  and  Hold  Stock  (888). 
;  8.     Bffect     of     Ultra    Vires     and     Illegal 

Transactions  (889). 

i  9.     Torts,  Penalties  and  Crimes  (890). 

§  10.  Actions  by  and  Against  Corpora- 
tions (891).  Process  (891).  Pleading  Cor- 
porate Existence  (891).  Denial  of  Existence 
(892).  Verification  of  Pleadings  (892).  Va- 
riance (892).  Defenses  (892).  Evidence,  Pro- 
duction of  Books,  Witnesses  (892).  Judg- 
ment and  Enforcement  (892).  Attorney's 
Fees    (892). 

§  11.  Legislative  Control  over  Corpora- 
tions  (803). 

§  12.  How  Corporations  may  be  Dissolved) 
Forfeitnre  of  Charter;  Effect  of  Dissolution; 
Winding     up     Under     Statutory     Provisions 


(893).  Forfeiture  of  Charter  In  Proceedings 
by  the  State  (894).  Custody  and  Sale  of 
Property  (895).  Statutory  Proceedings  (896). 
Effect  of  Dissolution  (896).  Eeopenlng  of 
Proceedings    (897). 

§  13.  Succession  of  Corporations;  Reorgan- 
ization; Consolidation    (897). 

§  14.     Stock  and  Membership   (899). 

A.  Membership   In   Corporations   In  Gen- 

eral (899). 

B.  Capitol    Stock    and    Shares     of     Stock 

(899). 

C.  Subscriptions    to    Capital    Stock,    and 

Other  Agreements  to  Take  Stock 
(901). 

D.  Miscellaneous  Rights  of  Stockholders 

(903).  Right  to  Inspect  the  Books 
and  Papers  of  the  Corporation  (904). 
Property  (904).  Remedies  for  In- 
juries to  Stockholders  or  to  the  Cor- 
poration (904).  Stockholders  Suing 
for  Corporation  (905).  Costs  and 
Allowances  (908).  Receivers  and 
Injunctions  (908).  Contribution  Be- 
tween Stockholders  (909). 

E.  Transfer    of    Shares    (909).      Mode    of 

Transferring     Shares,     Registration, 
New    Certificates     (910).      Pledge    or 
Mortgage  of  Shares  (911).     Effect  of 
Transfers   (912). 
5  15.    Management  of  Corporations  (012). 

A.  Control  of  a  Corporation  by  the  Stock- 

holders or  Members   (912). 

B.  Dealings   Between  a  Corporation  and 

Its  Stockholders   (912). 

C.  By-Laws    (912). 

D.  Corporate     Meetings     and     Elections 

(913). 
B.  The  Right  to  Vote   (913). 

F.  Appointment,  Election,  and  Tenure  of 

Ofiicers  (913). 


verse  party  [Mills'  Ann.  St.  §  869].     Lltch  v. 
People  [Colo.  App.]  75  P.  1083. 

98.  Because  he  has  no  "Interest  in  the 
office,"  but  merely  in  the  duties  pertaining 
to  the  office  [Acts  1901,  p.  311,  o.  146.  Rev. 
St  1901,  §§  1145,  1146].  State  v.  Dudley,  161 
In'd.  431,   68  N.  E.  899. 

99.  In  other  states  coroners'  courts  are 
sometimes  denominated  courts  of  Inferior 
Jurisdiction,  but  not  of  record.  In  re  Sly 
[Idaho]  76  P.   766. 

1.     But    at    common   law  the    finding   of   a 


ooroner'.'B  Jury  Is  equivalent  to  the  finding  of 
a  grand  Jury.     In  re  Sly  [Idaho]  76  P.  766. 

2.  Rev.  St.  1887,  §  8377.  In  re  Sly  [Idaho] 
76  P.  766. 

3.  In  re  Sly  [Idaho]  76  P.  766. 

4.  Constitutional,  statutory  and  charter 
provisions  construed.  People  v.  Schaler,  87 
N.  T.  S.  1122. 

5.  People  V.  Schaler,  87  N.  T.  S.  1122. 

6.  This  article  treats  generally  of  domes- 
tic private  corporations.  Foreign  Corpora- 
tions   (2    Curr.    L.    40)    are    made    the    sub- 
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0.  Salary  or  other  Compensation   of  Of- 

ficers  (914). 
H,  How   Directors    must   Act;    Directors' 
Meetings    (914). 

1.  Powers   of   the    Directors    or   Trustees 

(915). 

J.  Powers  of  Other  Officers  and  Agents 
than  the  Directors  or  Trustees  (915). 

K.  Apparent  Authority  of  Officers  and 
Agents  and  Estoppel  of  the  Cor- 
poration and  of   Others    (917). 

L.  Ratification  of  Unauthorized  Acts 
(918). 

M.  Notice  to  or  Knowledge  of  Officers  or 
Agents  as  Notice  to  or  Knowledge 
of  Corporation  (919). 

N.  Admissions,  Declarations,  and  Repre- 
sentations of  Officers  and  Agents 
(920). 

O.  Delegation  of  Authority  by  Directors 
(920). 

P.  Personal  Liability  of  Officers  and 
Agents  (920). 

Q.  Liability  of  Officers  for  Mismanage- 
ment (921). 

R.  Dealings  Between  a  Corporation  and 

the   Directors   or   Other   Officers   and 

Personal     Interest     In     Transactions 

(922). 

J  16.     Rlglits  and  Remedies  of  Credltom  of 

Corporations  (9^). 

A.  The  Relation  of  Creditors   (924). 

B.  Rights     and    Remedies     of    Creditors 

Against       the       Corporation       (924). 


Priorities  Between  Claims  (925).  As- 
sets for  Creditors  (926).  Winding  up 
Proceedings,  Assignments,  Receiver- 
ship  (926). 

C.  Rights    of  Corporate  Mortgagees  and 

Bondholders  (929).  The  Bonds  (929). 
Powers  and  Liabilities  of  Trustee 
(930).  Default  and  Demand  (930). 
Enforcement,  Intervention  by  Stock- 
holders, and  Effect  of  Receivership 
(931).  Receivership  at  Mortgagee's 
Instance  (932).  Effect  of  Prior  Re- 
ceivership (932).  Sale  (932),.  Distri- 
bution of  Proceeds  (932).  Attorney's 
Fees   (933). 

D.  Officers    and    Stockholders    as    Cred- 

itors;  Preferences    (933). 

E.  Liability  of  Stockholders  on  Account 

of  Unpaid  Subscriptions  and  Reme- 
dies (934).  Fictitiously  Paid  up 
Stock  (935).  Set-off  (935).  Limita- 
tions (935).  Procedure  (935).  The 
Trustee  in  Bankruptcy  (936). 

F.  Personal  Liability  of  Stockholder  for 

Debts  of  Corporation,  and  Remedies 
(936).  Persons  Liable  as  Stockhold- 
ers (936).  Ascertainment  of  Cor- 
porate Liability  and  Exhaustion  of 
Remedy  Against  It  (937).  Limita- 
tions (937).  Parties  (937).  Defenses 
(938).  Procedure  (938).  Judgment 
(938). 
Q.  Rights  and  Remedies  of  Creditors 
Against  Directors  and  Other  Officers 
(938). 


§  1.  Definition  and  nature  of  corporation.'' — ^A  corporation  exists  as  an  entity 
distinct  from  its  stock  and  property,'  hence  the  holding  of  all  the  stock  does  not 
carry  all  the  property  rights  and  privileges  of  the  corporation,*  but  a  person  can- 
not by  organizing  a  corporation  which  he  controls  acquire  the  right  to  do  in  its 
name  acts  which  he  has  as  an  individual  been  enjoined  from  doing.*" 

Whenever  a  corporation  is  legally  formed,  the  right  to  exist  and  do  business 
as  such  is  known  as  the  corporate  franchise.** 

§  3.  Classification  of  corporations.^^ — The  character  of  a  corporation  is  to 
be  determined  from  its  articles  and  the  statute  under  which  it  is  authorized.**    An 


ject  of  a  later  article.  Taxation  of  corpo- 
rate property  Is  discussed  in  the  article 
Taxes,  2  Curr.  L.  1786.  Consult  for  questions 
peculiar  to  corporations  for  particular  pur- 
poses. Banking  and  Finance,  1  Curr.  L  289; 
Building  and  Loan  Associations,  1  Curr.  L. 
38T;  Exchanges,  etc.,  1  Curr.  L  1176;  Frater- 
nal and  Mutual  Benefit  Associations,  2  Curr. 
L.  79;  Insurance,  2  Curr.  L.  479;  Mines  and 
Minerals,  2  Curr.  L.  893;  Railroads,  2  Curr. 
L.  1382;  Religious  Societies,  2  Curr.  L  1502; 
Street  Railways,  2  Curr.  L.  1742;  Telegraphs 
and  Telephones,  2  Curr.  L.  1843;  Warehous- 
ing and  Deposits,  2  Curr.  L.  2029;  Waters  and 
Water  Supply,  2  Curr.  L.  2034.  Related  arti- 
cles are  Associations  and  Societies,  1  Curr. 
L.  233;  Franchises,  2  Curr.  L.  74. 

The  analysis  here  adopted  Is  embraced  in 
that  of  Clark  and  Marshall  on  Corporations. 
The  searcher  who  so  desires  may  therefore 
find  all  the  American  Cases  on  a  proposi- 
tion by  using  this  article  and  that  at  1 
Curr.  L.  710,  in  connection  with  Clark  and 
Marshall. 

7.     See  1  Curr.  L.  711. 

3  Curr.  Law — 56. 


8.  The  fact  that  one  person  owns  all  the 
stock  does  not  merge  the  corporate  entity 
in  him.  Ulmer  v.  Lime  Rock  R.  Co.,  98  Me. 
579,  57  A.  1001. 

0.  Crane  &  Co.  v.  Fry  [C.  C.  A.]  126  F. 
278;  City  of  Louisville  v.  McAteer  [Ky.]  81 
S.  W.  698. 

10.  Westervelt  v.  National  Mfg.  Co.  [Ind. 
App.]    69  N.  E.   169. 

11.  Bank  of  California  v.  San  Francisco, 
142  CaL  276,  75  P.  832. 

12.  See  1  Curr.  L.  711. 

18.  McLeod  V.  Lincoln  Medical  College 
[Neb.]  96  N.  W.  265.  "Buying,  manufactur- 
ing and  dealing  in  milk,  cream,  butter,  cheese 
and  other  dairy  products  and  pasteurizing 
and  treating  said  milk  and  packing,  storing 
and  selling  such  products  when  so  pas- 
teurized and  treated,"  is  not  exclusively  a 
mechanical  or  manufacturing  corporation 
freeing  stockholders  from  liability  under 
Const,  art.  10,  §  3.  Meen  v.  Pioneer  Pas- 
teurizing Co.,  90  Minn.  501,  97  N.  W.  140.  "To 
plant,  harvest,  store,  purchase,  manufacture, 
market,  sell  and  deal  in  chicory"  is  a  man- 


882 


COEPOEATIONS  §  3. 


3  Cur.  Law. 


educational  institution  ■  is  not  rendered  a  corporation  for  pecuniary  profit  by  the 
fact  that  it  is  empowered  to  diarge  tuition  and  to  acquire  and  convey  property 
necessary  to  the  accomplishment  of  its  object.^* 

An  agricultural  association,^^  an  incorporation  of  individuals  under  the  name 
of  a  park  association  to  hold  private  game  preserves,^'  and  an  incorporation  of 
members  of  a  national  guard  to  erect  an  armory,*'  have  been  held  private  corpora- 
tions. 

§  3.  Creation,  name  and  existence  of  corporations,  and  the  amendment,  ex- 
tension and  revival  of  charters}^ — Substantial  requirements  with  terms  of  the  gen- 
eral incorporation  law  is  prerequisite.*'  Corporate  existence  properly  acquired  is 
not  lost  by  an  iavalid  attempt  to  incorporate  under  a  later  statute.'"'  Where  the 
requirements  of  the  statute  are  not  complied  with,  a  corporation  does  not  become 
such  de  jure."*  Variance  in  the  corporate  name  in  the  certificate  and  the  munici- 
pality's consent  to  the  incorporation  of  a  water  company  is  not  fatal.^'' 

Special  charters  must  like  other  enactments  be  properly  entitled,^*  and  are 
not  repealed  by  later  general  laws  save  as  so  indicated.^* 

Under  a  statute  conferring  a  right  to  sue  "when  organized,"  organization  is 
a  condition  precedent.  ^^  Incorporation  is  of  itself  unavailing  to  purge  a  convey- 
ance of  fraud.^° 

Corporate  name." — Original  incorporators  under  a  generad  incorporation  law,  or 
at  common  law,  have  no  right  to  select  a  name  either  intended  or  directly  calculated  to 
work  a  wrong.^'  The  use  of  the  name  of  an  individual  in  a  corporate  name  may  be 


ufaoturlng  corporation  within  Comp.  St.  1901, 
p.  380,  c.  16,  §  37.  Bolton  v.  Nebraska  Chic- 
ory Co.    [Neb.]   96  N.  W.  148. 

Wltbln  Banfemptcy  Act,  a  corporation  do- 
ing a  general  ship  building  and  repairing 
business  Is  a  "manufacturing  and  mercan- 
tile corporation."  Columbia  Iron  Works  v. 
National  Lead  Co.  [C.  C.  A.]  127  F.  99.  May 
be  a  manufacturing  corporation,  though  the 
factory  is  not  yet  started.  In  re  White 
Mountain  Paper  Co.,  127  P.  180.  A  common 
carrier  is  not  presumed  to  be  a  trading  cor- 
poration. Phllpot  V.  O'Brien  [C.  C.  A.]  126 
F.  167.  Getting  out  of  logs  In  suitable 
lengths  for  paper  pulp  and  other  prepara- 
tions for  manufacture  brings  a  corporation 
within  the  Bankruptcy  Act,  as  engaged  prin- 
cipally in  manufacturing  [Act  July  1,  1898,  § 
4b-  30  Stat.  547,  e.  541].  White  Mountain 
Paper  Co.  v.  Morse  &  Co.  [C.  C.  A.]  127  F. 
643. 

14.  McLeod  V.  Lincoln  Medical  College 
[Neb.]   96  N.  W.  265. 

15.  Isman  v.  Loder  [Mich.]  97  N.  W.  769. 

16.  Commonwealth  v.  Hazen,  207  Pa,  52, 
56  A.   263. 

17.  Laws  1897,  c.  101,  p.  159.  Subject  to 
mechanic's  lien  laws.  Arrison  v.  Company 
D  North  Dakota  National  Guard,  12  N.  D. 
554,    98   N.   W.    83. 

18.  See  1  Curr.  L.  712. 

19.  Articles  must  be  subscribed  by  mem- 
bers of  aqueduct  company  [Comp.  St.  art.  85]. 
Lawrie  v.  Sllsby  [Vt.]  56  A.  1106. 

20.  Laws  1814,  p.  112.  c.  97;  Laws  1797,  p. 
474  c  51  relative  to  religious  societies. 
Congregational  Church  of  Chester  v.  Cutler 
[Vt.]  57  A.  387. 

ai.  Attempted  incorporation  under  Gen. 
St  1894  §§  2903,  2912,  it  did  not  appear  that 
articles' were  recorded,  no  stock  was  sub- 
scribed.    Issued     or     paid     for.     Byronville 


Creamery  Ass'n  v.   Ivers   [Minn.]    100  N.   W. 
387. 

as.  Gen.  St.  p.  2199,  §§  2,  3.  Kemble  v. 
City  of  Millville,  69  N.  J.  Law,  637,  56  A.  311, 

23.  An  act  incorporating  the  "Blooming- 
dale  Park  Association"  does  not  express  in 
Its  title  the  Intention  to  incorporate  for  the 
purpose  of  holding  a  private  game  preserve, 
nor  does  it  express  the  location.  Common- 
wealth V.  Hazen,  207  Pa.  52,  56  A.  263. 

24.  A  provision  In  a  special  charter  of  a 
street  railway,  requiring  Its  road  to  be  laid 
out  as  highways  are  laid  out,  is  not  repealed 
as  inconsistent  with  a  general  law  for  the 
organization  of  such  companies  providing  for 
the  repeal  of  Inconsistent  special  charters 
already  granted.  Lenoix  v.  Dover,  etc.,  R. 
Co.   [N.  H.]  54  A.  1022. 

25.  Lawrie  v.  Sllsby  [Vt.]  56  A.  1106. 

26.  Fraudulent  transferees  incorporated 
but  paid  nothing  for  property.  Holloway  v. 
Brame  [Miss.]  36  So.  1. 

87.    See  1  Curr.  L.  714. 

28.  Philadelphia  Trust,  Safe  Deposit  &  Ins. 
Co.  v.  Philadelphia  Trust  Co.,  123  F.  534. 
American  Glucose  Sugar  Refining  Company 
infringes  name  Glucose  Sugar  Refining  Com- 
pany. Corporation  Act,  §  8;  Laws  1896,  p.  280, 
c.  185;  and  cannot  be  taken  on  the  ground 
that  complainant  had  first  adopted  a  name 
not  simply  of  words  in  common  use,  glucose 
sugar  not  describing  any  article  of  com- 
merce. Glucose  Sugar  Refining  Co.  v.  Amer- 
ican Glucose  Sugar  Refining,  Co.  [N.  J.  Bq.] 
56  A.  861.  Facts  held  to  authorize  a  tempo- 
rary injunction  against  the  use  of  name 
"Philadelphia  Trust  Company,"  a  Delaware 
corporation,  in  favor  of  Philadelphia  Trust, 
Safe  Deposit  and  Insurance  Co.,  a  Pennsyl- 
vania corporation,  both  on  the  ground  of 
the  Delaware  Statute  (21  Del.  Laws,  p.  445, 
c.   273),  and  as  misleading  and  calculated  to 
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enjoined.'®  Where  the  corporate  name  is  changed,  the  rights  of  members  are  not 
affected.*' 

Purposes.^^ — The  purposes  of  a  corporation  must  be  within  the  intendment  of 
the  statutes  under  which  it  is  organized,'^  and  not  against  the  general  policy  of 
the  laAF.^'  An  attempted  incorporation  for  incompatible  purposes  is  ineffectiye  to 
create  a  corporation.'* 

The  question  of  whether  a  corporation  is  organized  for  an  illegal  purpose  is 
determined  by  its  charter  and  not  the  declarations  of  its  officers  and  agents." 

Fees}* — The  statutory  fees  must  be  paid  according  to  the  nature  of  the  fran- 
chise taken."  The  fact  that  a  certificate  is  styled  an  amended  certificate  of  incor- 
poration will  not  relieve  from  fees  imposed  for  extension  of  corporate  existence." 
A  bonus  required  is  applicable  to  subsequent  incorporations  or  increase  of  stock 
by  corporations  already  formed."  license  or  occupation  taxes  apply  not  to  the' 
purpose  of  the  corporation  but  to  the  business  so  regulated.*" 

Proof  of  incorporation.*'^ — Where  the  name  of  a  party  to  a  suit  is  such  as  to 
import  that  it  is  a  corporation,  there  is  a  presumption  to  that  effect  which  pre- 
vails tm  the  contrary  is  shown;*'  so  where  defendant  is  sued  as  a  corporation  and 
answers  in  the  name  in  which  it  is  sued,  it  will  in  the  absence  of  evidence  be  con- 
sidered a  corporation;**  but  denial  of  corporate  existence  places  burden  of  proof 
on  plaintiff.** 

A  statutory  provision  that  plaintiff  in  a  suit  by  or  against  a  corporation  need 
not  prove  incorporation  unless  denied  in  a  verified  answer  applies  to  an  action  by 


work  a  wrong.  Philadelphia  Trust,  S.  D.  & 
Ins.  Co.  V.  Philadelphia  Trust  Co.,  123  F. 
534.  Injunction  awarded  against  use  of  name 
American  Watchman's  Clock  Company 
against  a  corporation  junior  to  complainant's, 
though  complainants  had  as  co-partners  filed 
a  certificate  of  intention  to  do  business  un- 
der that  name.  Pettes  v.  American  Watch- 
man's Clock  Co.,  89  App.  Div.  345,  85  N.  T.  S. 
900.  Use  of  name  "Co-operative  Legal  Aid 
Society"  enjoined  In  favor  of  "Legal  Aid  So- 
ciety." Legal  Aid  Soc.  v.  Co-operative  Le- 
gal Aid  Soc,  41  MIse.  127,  83  N.  Y.  S.  926. 

2».  Son  of  Thos.  A.  Edison  held  not  to 
have  the  right  to  authorize  use  of  name 
"Edison."  Edison  Storage  Battery  Co.  v.  Ed- 
ison Automobile  Co.   [N.  J.  Ea.]   56  A.  861. 

30.  Change  by  act  of  General  Assembly. 
South  Carolina  Mut.  Ins.  Co.  v.  Price  [S.  C] 
45  S.  E.  173. 

31.  See  1  Curr.  L.  712. 

3Z.  A  corporation  to  act  as  insurance 
agent  Is  a  "business"  or  "enterprise"  within 
Act  No.  36  of  1888.  State  v.  Michel  [La.]  36 
So.  869. 

33.  Charter  to  incorporate  for  purposes  of 
public  worship  refused  a  body  of  Christian 
Scientists  as  against  policy  of  law  relat- 
ing to  the  existence  and  treatment  of  dis- 
ease. In  re  First  Church  of  Christ,  Scien- 
tist, 205  Pa.  643,  66  A.  536. 

Evidence  held  InsufRcient  to  show  that 
the  Northern  Securities  Co.  was  formed  for 
the  purpose  of  acquiring  and  holding  a  ma- 
jority of  the  stock  of  the  Great  Northern 
Co.,  as  well  as  that  of  the  Northern  Pae.  Co. 
State  of  Minnesota  v.  Northern  Securities 
Co.,  123  P.  692.  See  Combinations  and  Mon- 
opolies,  1  Curr.   L.  535. 

34.  Mercantile  business  (Act  No.  36,  p.  27 
of  1888)  and  works  of  public  improvement 
(Rev.  St.  §5  683-686,  as  amended  by  Act  No. 


154,  p.  288  of  1902).  Bayou  Cook  Navigation 
&  Fisheries  Co.  v.  Doullut,  111  La.  517,  35  So. 
729. 

35.  State  v.  New  Orleans  Water  Supply  Co. 
[La.]   36  So.  117. 

36.  See  1  'Curr.  L.  714. 

37.  Railroad  companies  must  pay  the  fee 
provided  by  Kurd's  Rev.  St.  1895,  c.  63,  §  10a. 
People  V.  Rose  [111.]  71  N.  E.  580.  Under 
Civ.  Code  1902,  S§  1851,  1888,  the  same  fees 
are  required  on  Increase  of  capital  stock  as 
on  the  issuance  or  renewal  of  a  charter,  the 
fees  being  based  on  the  amount  of  the  in- 
crease. Pacolet  Mfg.  Co.  v.  Gantt  [S.  C]  46 
S.  E.  1005. 

38.  Corp.  Act  1896,  p.  315,  §  114.  National 
Lead  Co.  v.  Dickinson  [N.  J.  Law]  57  A.  138. 

39.  Act  May  3,  1899,  P.  L.  189,  does  not 
apply  to  railroads  Incorporated  under  Act 
Apr.  4,  1868,  and  authorized  to  increase  stock 
by  Act  June  4,  1883.  Commonwealth  v.  Buf- 
falo &  S.  R.  Co.,  207  Pa.  164,  66  A.  409. 

40.  A  corporation,  though  organized  for 
the  purpose  of  selling  land  and  exempted 
from  a  license  tax  imposed  on  land  agents, 
must  pay  sueh  tax  where  it  sells  for  persons 
other  than  members  [Act  Mar.  5,  1894;  Acts 
1893-94,  pp.  723,  724,  c.  620,  §§  1-3;  Act  Apr. 
16,  1903,  5  54;  Acts  1902-04,  pp.  155,  188,  o. 
148].  Immigration  Soc.  of  Albemarle  County 
V.  Com.  [Va,]  48  S.  B.  509. 

41.  Proof  of  corporate  seal,  1  Curr.  L.  716. 

42.  "The  Cable  Company"  imports  Incor- 
poration. Holcombe  v.  Cable  Co.,  119  Qa.  466, 
46  S.  E.  671.  "C.  H.  Perkins  Company"  im- 
ports a,  corporation.  Perkins  Co.  v.  Shew- 
make,  119  Ga.  617,  46  S.  B.  832. 

43.  United  Brotherhood  of  Carpenters  and 
Joiners  v.  Dlnkle  [Ind.  App.]   69  N.  H.  707. 

44.  Pike,  Morgan  &  Co.  v.  Wathen,  2i  Ky. 
L.  R.  1264.  78  S.  W.  137. 
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an  assignee  of  a  corporation.**  Official  public  recognition  ■will  make  prima  facie 
proof  of  incorporation,*'  but  a  mere  official  report  relating  the  fact  is  hearsay.*' 

§  4.  Effect  of  irregularities  in  organmation,  and  of  fcuiwe  to  incorporate. 
Stockholder  as  partner  or  agent.*' — ^A  stockholder  iimocently  mistaken  is  not  as 
to  the  seller  a  partner  with  the  officers  who  depreciate  assets  so  as  to  prevent  rescis- 
sion of  his  purchase.*'  Stockholders  are  not  liable  as  partners  for  torts  committed 
by  the  corporation's  agents  simply  because  the  corporation  engages  in  a  business 
it  cannot  lawfully  pursue.""  When  there  is  a  right  of  recovery  against  a  de  facto 
corporation,  a  judgment  may  be  enforced  against  those  holding  themselves  out  as 
stockholders,*^ 

Where  an  act  of  incorporation  is  declared  invalid,  the  property  of  the  associa- 
tion is  again  cast  on  the  stockholders  as  individuals." 

De  facto  corporation.  Collateral  attack.'^ — Failure  to  file  articles  as  reqtiired 
by  statute  may  be  proven  in  a  collateral  action  to  show  invalidity  of  incorpora- 
tion.** But  where  acts  are  sufficient  to  create  a  de  facto  existence,  the  validity  of 
incorporation  cannot  be  tested  in  a  collateral  and  private  suit.**  The  usual  rule 
as  to  de  facto  corporations  applies  to  a  corporation  doing  a  business  which  is  not 
criminal,  though  it  is  subject  to  penalties.** 

Estoppel  to  demy  incorporation." — One  contracting  with  a  corporation  as  such 
cannot  question  its  incorporation  collaterally,'*  bo  also  persons  acting  as  officers,*' 
and  a  shareholder  having  participated  in  dividends  cannot  question  the  lawful  ex- 
istence or  proper  exercise  of  its  powers  by  a  corporation.** 

One  who  is  in  no  manner  personally  connected  with  or  responsible  for  the 
conduct  of  an  association  is  attempting  to  incorporate  is  not  estopped  to  deny  its 
de  jure  existence.*^ 


45.  Code  Civ.  Proo.  i  1776.  Crocker  v.  Mul- 
ler,  40  Misc.  685,  83  N.  T.  S.  189. 

46.  Recognized  by  the  state  and  United 
States  government  by  grants  of  land  which 
the  corporation  assumes  to  convey  as  a  body 
corporate.    Altsohul  v.  Casey  [Or.]  76  P.  1083. 

47.  Yearly  report  of  a  secretary  of  state. 
Sanderfur-Julian  Co.  v.  State  [Ark.]  77  S.  "W. 
596. 

48.  See  1  Curr.  L.  716;  see,  also,  1  Curr.  I* 
718,  for  quo  warranto  and  other  procedure 
to  determine  validity  of  Incorporation. 

49.  Not  liable  as  partners  for  mismanage- 
ment barring  rescission  of  the  sale  on  dis- 
covery of  the  mistake,  for  the  reason  that 
the  seller  cannot  be  placed  In  statu  quo. 
Bolton  V.  Pfather  [Tex.  Civ.  App.]  80  B.  W. 
666. 

BO.     Mandeville  v.  Courtwrlght,  126  F.  1007 

Bl.  Evidence  held  to  support  recovery  on 
a  contract  for  services.  Schaub  v.  Coffin 
[Mich.]    97  N.  W.   968. 

BS.  Commonwealth  v.  Hazen,  207  Pa.  525, 
56  A.  26S.  ,     . 

58.  See  1  Curr.  L.  716.  Estoppel  of  corpo- 
ration to  deny  incorporation,  1  Curr.  L.  717. 

54.  Lusk  V.  Rlggs  [Neb.]   97  N.  W.  1033. 

55.  Armour  v.  Bement's  Sons  [G.  C.  A.] 
123  P  56.  In  action  In  which  the  control  of 
a  corporation  over  a  driver  of  a  wagon 
causing  an  Injury  Is  at  Issue,  evidence  of  the 
valldltv  of  the  corporation  and  Its  right  to 
exist  as  such  Is  inadmissible.  Werner  v. 
Hearst  177  NT.  63.  69  N.  B.  221.  Frauds  In 
obtaining  a  charter  must  be  directly  attack- 
ed by  QUO  warranto  and  cannot  be  urged  col- 
laterally    in     eminent    domain    proceedings. 


Holly  Shelter  R.  Co.  v.  Newton,  1S3  N.  C.  136, 
45  S.  E.  549. 

56.  Rev.  St.  S  3797,  providing  for  the  ap- 
proval of  the  Attorney  General  before  ar- 
ticles of  Incorporation  of  a  savings  bank 
can  be  registered  Is  directory,  and  its  vio- 
lation would  not  be  criminal  and  render  the 
company  or  Us  agents  subject  to  the  penal- 
ties prescribed  by  93  O.  L.  401.  Shawnee 
Commercial  &  Sav.  Bank  Co.  v.  Miller,  24 
Ohio  Ciro.  R.  198. 

57.  See  1  Curr.  L.  717. 

58.  California  Cured  Fruit  Ass'n  v.  Stel- 
llng,  141  Cal.  713,  75  P.  320.  A  purchaser 
of  goods  from  a  corporation  Is  estopped  to 
deny  its  corporate  capacity,  in  an  action  for 
price.  Raphael  Weill  &  Co.  v.  Crittenden. 
139  Cal.  488,  73  P.  238.  A  city  which  has 
granted  franchises  cannot  question  the  valid- 
ity of  Incorporation.  Old  Colony  Trust  Co. 
V.  Wichita,  123  F.   762. 

59.  Cannot  deny  compliance  with  condi- 
tions to  doing  business.  Tanner  v.  Nichols, 
25  Ky.  L.  R.  2191,  80  S.  W.  225.  In  suit  to  re- 
cover property  taken  as  officer.  Seven  Star 
Grange,  No.  73,  Patrons  of  Husbandry  v.  Fer- 
guson, 98  Me.  176,  56  A.  648. 

60.  Lincoln  Park  Chapter,  No.  171,  R.  A. 
M.  v.  Swatek,  204  111.  228,  68  N.  B.  429. 

61.  Person  present  at  meeting  of  cream- 
ery association  at  which  agreement  was 
signed  and  he  was  chosen  vice-president  and 
took  part  from  time  to  time,  but  with- 
drew before  the  association  was  completed 
and  ready  for  business.  Byronvllle  Cream- 
ery Ass'n  V.  Ivers   [Minn.]   100  N.  W.  887. 
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§  5.  Promoiion  of  corporations;  ads  prior  to  incorporation j  Incorporation 
of  partnerships,  etcP — Contracts  iefore  incorporation  may  become  binding  by  acta 
assuming  the  liability/'  which  may  be  done  by  treating  purchased  property  as  its 
own;'*  but  a  subsequently  formed  corporation  is  not  bound  by  agreements  between 
its  promoters  not  ratified  by  it.'"  A  corporation  subsequently  organized  and  com- 
posed of  the  members  of  a  firm  taking  a  fraudulent  transfer  of  a  banlcrupt's  prop- 
erty, without  consideration  and  with  notice,  is  liable  to  the  trustee.""  If  a  partj' 
looks  to  the  proceeds  of  corporate  securities  offered  for  sale,  he  cannot  recover  from 
underwriters  out  of  returnable  moneys  paid  in  on  conditional  subscriptions,*''  unless 
there  was  fraud  in  withdrawing  the  securities  from  market,  and  this  he  must  prove."' 
The  promoter  may  be  concluded  from  denying  that  a  contract  is  a  corporate  one."® 

Fraud  of  promoters.'"^ — Promoters  may  profit  by  transactions  to  which  the 
corporation  having  knowledge  does  not  object,'^  and  a  corporation  cannot  assert 
fraud  on  the  part  of  its  promoters  and  at  the  same  time  retain  the  benefits  of  their 
acts.'^  They  have  the  burden  of  showing  that  the  corporation  has  not  paid  them 
for  purchases  in  its  behalf." 

§  6.  Citizenship  and  residence  or  domicile  of  corporation.''* — ^A  corporation 
has  its  legal  home  and  domicile  within  the  state  whose  laws  give  it  legal  existence.^° 
To  acquire  citizenship  for  purposes  of  Federal  jurisdiction  the  corporation  must 
be  valid,  a  de  facto  existence  being  insufficient.'" 

A  corporation  is  not  a  citizen  within  the  meaning  of  the  Fourteenth  Amend- 
ment.''^ 

§  7.  Powers  of  corporations.  A.  In  general!" — ^The  powers  of  a  corporation 
are  governed  by  its  articles  and  the  general  incorporation  law  of  the  state."    It 


62.  See  1  Curr.  L.  718. 

63.  Complaint  held  Insuflaolent  to  show  as- 
sumption. Averment  of  agreement  to  carry 
out  existing  contracts  Is  not  sufficient. 
Guenther  v.  American  Steel  Hoop  Co.,  26  Ky. 
L,.  R.  795.  76  S.  W.  419. 

64.  A  railroad  after  Incorporation  treated 
lots  purchased  by  a  promoter  as  terminals 
as  part  of  Its  property.  Seacoast  K.  Co.  v. 
Wood  INi  J.  Bq.]   56  A.  337. 

65.  Martin  v.  Remington  Martin  Co.,  88  N. 
Y.  S.  573.  Not  bound  from  the  mere  fact  that 
It  takes  title  to  and  uses  and  enjoys  prop- 
erty produced  under  such  contracts,  where 
the  Incorporators  acted  individually  and  not 
on  behalf  or  credit  of  the  corporation.  Try- 
ber  V.  Girard  Creamery  &  Cold  Storage  Co., 
67  Kan.  489,  73  P.  83.  Not  liable  for  a  part- 
nership debt  by  reason  of  the  fact  that  the 
surviving  partner  applies  the  assets  In  pay- 
ment of  his  stock  subscription,  there  being 
no  showing  that  the  transfer  is  In  fraud  of 
creditors.  National  Bank  of  Md.  v.  Hollings- 
worth,  135  N.  C.  556,  47  S.  B.  618. 

66.  Holloway  v.  Brame  [Miss.l  36  So.  1. 

67.  68.  Barron  v.  International  Trust  Co., 
184  Mass.  440,  68  N.  B.  831. 

69.  Acts  of  promoter  held  to  preclude  Wm 
from  asserting  that  lots  purchased  as  ter- 
minals were  not  part  of  projected  railroad. 
Seacoast  B.  Co.  v.  Wood  IN.  J.  Eq.]  56  A. 
337. 

70.  See  1  Curr,  L.  719. 

71.  Where  promoters  caused  properties 
and  cash  to  be  conveyed  to  a  company  or- 
ganized at  their  expense,  in  which  they  and 
their  representatives  only  were  interested, 
receiving  therefor  a  certain  amount  of  stock 
and  with  less  than  the  amount  of  stock  re- 
ceived,    they    procured     the    properties    and 


cash  to  be  conveyed  and  paid,  they  may  re- 
tain the  balance  as  profits,  neither  the  cor- 
poration nor  stockholders  taking  stock  from 
them  seeking  a  rescission.  Hutchinson  v. 
Simpson,  92  App.  Div.  382,  87  N.  T.  S.  369. 

73.  A  corporation  which  agrees  to  pay 
commissions  due  a  broker  under  a  prior  con- 
tract with  another  company  and  accepts  the 
benefits  of  his  services  cannot  repudiate  the 
contract  on  the  ground  that  it  was  misled 
by  statements  by  Its  promoters,  who  are  not 
shown  to  have  authority  to  bind  plaintiff. 
Heaton  v.  Clarke  &  Co.,  122  Iowa,  716,  98  N. 
W.  597. 

73.  Where  promoters  had  received  com- 
pensation for  services,  evidence  held  to  en- 
title railroad  to  hold  terminals  as  beneficiary 
against  the  promoter  and  his  creditors.  Sea- 
coast K.  Co,  V.  Wood  tN.  J.  Bq.]  56  A.  337. 

74.  See  1  Curr.  L.  721. 

75.  Olson  V,  Buffalo  Hump  Min.  Co.,  130  F. 
1017. 

Mattem  dependent  on  domicile:  Venue  of 
actions,  see  post,  §  10.  See,  also.  Foreign 
Corporations,  2  Curr.  L.  40.  Citizenship  as 
bearing  on  Federal  Jurisdiction,  see  Juris- 
diction, 2  Curr.  I*  604;  Removal  of  Causes,  2 
Curr.  L,  1506. 

76.  Failure  to  pay  In  capital  stock  under 
the  Mississippi  statute  is  fatal.  Gastonia 
Cotton  Mfg.  Co.  v.  Wells  Co.  [C.  C.  A.]  128 
F.  369. 

77.  Aetna  Ins.  Co.  v.  Brigham  [Ga.]  48  S. 
B.   348. 

78.  See  1  Curr.  L.  721, 

7».  Traer  v.  Lucas  Prospecting  Co.  tlowa] 
99  N.  W.  290;  Cumberland  Tel.  &  T.  Co.  v. 
Bvansvllle,  127  F.  187.  A  license  to  operate 
a  manufacturing  plant  does  not  give  a  right 
to  create  a  nuisance,  there  being  nothing  in 
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has  only  powers  granted  or  necessarily  implied."  It  cannot  by  principles  of  comity 
be  given  powers  in  a  foreign  state  which  it  does  not  possess  in  the  state  of  its 
domicile.'^ 

QiMsi  public-  corporations." — Whenever  privileges  of  a  public  character  are 
granted  a  corporation,  the  grant  is  strictly  construed  in  favor  of  the  public,  and' 
nothing  passes  which  is  not  granted  in  clear  and  explicit  terms.'*  A  corporation 
authorized  to  construct  a  dam  across  the  outlet  of  certain  ponds  does  not  perform 
an  ultra  vires  act  by  constructing  the  dam  so  as  to  flow  land  in  another  state,  if 
it  does  not  violate  the  law  of  that  state,  nor  does  it  by  the  construction  of  the  dam  a 
reasonable  distance  from  the  ponds,  though  there  is  no  authority  to  raise  a  stieam 
forming  the  outlet.**    The  illegal  use  of  granted  powers  is  not  ultra  vires.'" 

(§7)  B.  Power  to  take  and  hold  property. ^^ — The  corporation  may  own  and 
hold  its  corporate  property  in  absolute  right  as  an  individual  may.'^  If  it  have 
a  right  to  acquire  a  fee  by  purchase,  it  may  acquire  by  adverse  possession;"  but 
by  reason  of  its  status  as  a  corporation,  it  has  no  greater  right  than  a  private  per- 
son to  take  land  by  force.*'  Devises  and  bequests  to  a  corporation  in  excess  of 
charter  capacity  to  hold  are  voidable  only,  and  whether  they  shall  be  declared  void 
rests  solely  with  the  state.""  A  mercantile  corporation  cannot  purchase  land  or  be 
regarded  as  an  innocent  purchaser.'^  That  a  corporation  is  formed  to  carry  on  the 
business  of  a  firm  does  not  operate  to  convey  land  held  by  the  firm  to  it.'^  If  permit- 
ted by  charter,  transferable  franchises  and  privileges  may  be  acquired."' 

(§  7)  C.  Power  to  transfer  or  incumber  property  and  franchises."^ — Whether 
a  corporation  may  dispose  of  all  of  its  property  depends  on  its  charter.'"    It  ac- 


the  charter  which  expressly  or  by  Implica- 
tion confers  that  right.  Charter  to  make, 
manufacture  ana  burn  bricks.  Powell  v. 
Brookfieia  Pressed  Brick  &  Tile  Mfg.  Co.  [Mo. 
App.]  78  S.  W.  646.  Corporation  chartered 
to  establish  a  cotton  seed  oil  mill  and  gin- 
nery, to  compress  cotton  seed  oil,  to  gin  and 
compress  cotton,  to  compound  cotton  seed 
meal  into  fertilizers,  to  buy  cotton  seed  and 
sell  its  products,  has  no  power  to  engage  in 
a  large  buying  and  selling  of  guano.  Rich- 
mond Guano  Co.  v.  Farmers'  Cotton  Seed  Oil 
Mill  &  Oinnery  Co.  [C.  C.  A.]  126  F.  712. 

SO.  Bankers'  Union  of  the  World  v.  Cra-w- 
ford,  67  Kan.  449,  73  P.  79.  Corporation 
chartered  to  aid  in  the  formation  and  main- 
tenance of  organizations  for  the  transaction 
dt  business  In  public  exchanges  may  accept 
a  subscription.  Merchants'  Bldg.  Imp.  Co.  v. 
Chicago  Exoh.  Bldg.  IIU]  71  N.  B.  22.  Cor- 
poration chartered  to  construct  an  office 
building  may  give  a'  subscription  securing 
erection  of  an  advantageous  building  in  the 
neighborhood.  Id.  Acting  as  surety  in  pro- 
curing license  bond  as  a  step  toward  se- 
curing a  tenant  and  a  customer  held  within 
implied  powers  of  brewing  corporation. 
Horst  V.  Lewis  [Neb.]  98  N.  W.  1046.  Dona- 
tions for  political  purposes  are  outside  the 
purpose  of  a  mining  corporation.  McConnell 
v.  Combination  Mln.  &  Mill.  Co.  [Mont.]  76 
P    194. 

81.  Seattle  Gas  &  Blec.  Co.  v.  Citizens 
Light  &  Power  Co.,  123  F.  588. 

82.  See  1  Curr.  L.  722.  See,  also,  article 
Franchises,  2  Curr.  L.  74. 

88.  City  of  Helena  v.  Helena  Waterworks 
Co.  [C.  C.  A.]  122  F.  1.  An  action  In  equity 
to   restrain   the  raisins 


of  water  by  a  dam 


and  to  assess  damages  may  be  maintained 
against  a  corporation  whose  charter  does  not 
give  it  exclusive  water  rights,  and  to  which 
riparian  and  public  rights  are  not  surren- 
dered. State  V.  Sunapee  Dam  Co.  [N.  H.]  65 
A.  899. 

84.  Phillips  V.  Watuppa  Reservoir  Co.,  184 
Mass.  404,  68  N.  B.  848. 

85.  Corporation  with  power  to  guaranty 
and  negotiate  paper  for  use  in  its  own  busi- 
ness did  so  and  diverted  proceeds  to  use  of 
another  corporation.  Roosevelt  v.  Nashville, 
etc.,  R.  Co.,  128  F.  465.  Usury  in  contract. 
Fletcher  &  Sons  v.  Alpena  Circuit  Judge 
[Mich.]    99  N.  W.   748. 

86.  See  1   Curr.   L.    722. 

87.  It  does  not  hold  as  trustee  for  stock- 
holders. Hearst  v.  Putnam  Mln.  Co.  [Utah] 
77  P.  763. 

88.  Carter  v.  Ridge  Turnpike  Co.,  22  Pa. 
Super.  Ct.  162. 

89.  Freud  v.  Detroit  &  P.  R.   Co.    [Mich.] 

96  N.  W.  659. 

90.  Brlgham  v.  Peter  Bent  Brlgham  Hos- 
pital, 126  F.  796. 

91.  Rev.  St.  189B,  art.  665.  Schneider  v. 
Sellers  [Tex.  Civ.  App.]  81  S.  W.  126. 

93.  Schneider  v.  Sellers  [Tex.  Civ.  App.] 
81  S.  W.  126. 

93.  Under  Rev.  St.  1898,  §5  1776.  1775a,  a 
telephone  corporation  may  take  and  acquire 
by  purchase  or  assignment  and  thereafter 
hold  and  enjoy  any  privilege  or  franchise 
owned  by  another  similar  corporation. 
Badger  Tel.  Co.  v.  Wolf  River  Tel.  Co.  [Wis.] 

97  N.   W.   907. 

94.  See  1  Curr.  L.  722.  Power  to  lease, 
see  1  Curr.  L.  722. 

95.  A  corporation  empowered  to  purchase 
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quires  no  such  right  independent  of  charter  from  a  statute  merely  designating  the 
powers  with  which  corporations  may  be  formed,  among  which  are  enumerated  the 
purchase  and  disposal  of  property.""  A  deed  unauthorized  by  the  stockholders  is 
void  only  as  to  the  stockholders  and  those  connected  with  the  corporation's  title."^ 
A  quasi  public  corporation  cannot  disable  itself  for  the  performance  of  its  functions 
by  the  sale  and  transfer  of  all  its  property  without  legislative  authority.'* 

Pledge  of  credif — ^A  corporation  cannot  become  an  accommodation  indorser 
in  the  absence  of  express  or  implied  power/  and  one  manufacturing  corporation 
cannot,  as  against  its  creditors,  pledge  its  credit  for  another.* 

(§  7)  D.  Power  to  contract  and  incur  debts} — Independent  of  corporate 
powers,  contracts  are  invalid  if  against  public  policy  or  in  too  great  restraint  of 
trade  or  of  a  monopolistic  tendency,*  A  contract  void  in  the  state  where  made 
will  not  be  enforced  elsewhere.' 

Corporations  may,  subject  to  statute  or  charter  restrictions,  borrow  money  and 
execute  evidence  of  debt,'  and  pursuant  thereto  may  issue  bonds  to  take  up  out- 
standing obligations.''  A  guaranty  of  bonds  purchased  and  sold  is  not  a  bonded 
debt,'  and  the  assumption  of  a  debt  in  taking  over  property  has  been  held  not  an 
"increase."'  A  statute  providing  that  bonds  may  be  legally  issued  only  for  money, 
labor  or  property  actually  received  is  not  operative  to  invalidate  those  paid  for  by 
promissory  note.^" 

A  corporation  cannot  make  loaiis  of  money  unless  the  exercise  of  its  chartered 
powers  ordinarily  includes  such  loans.^^ 

Mode  of  execution  of  contracts}^ — The  corporation  acts  through  its  officers 
and  agents  in  contracting,^^  and  must  do  so  in  the  manner  prescribed,  if  any,  or 
if  none,  then  in  the  manner  of  natural  persons.^*    The  contract  must  ordinarily 


a,nd  own  property  and  mineral  rights  In  land 
and  to  prospect  for  coal  and  "to  do  any  and 
all  such  other  matters  and  things  as  may 
aid  and  promote  its  aforesaid  purposes  of 
organization"  has  power  to  sell  all  of  its 
property,  notwithstanding  the  dissent  of  any 
individusLl  shareholder.  Traer  v.  Lucas  Pros- 
pecting Co.  [Iowa]  99  N.  W.  290. 

96.  Code,  §  1609,  par.  6.  Traer  v.  Lucas 
Prospecting  Co.   [Iowa]   99  N.  "W.  290. 

97.  Galbraith  v.  Shasta  Iron  Co.,  143  Cal. 
94,  76  P.  901. 

98.  Telephone  company.  Cumberland  Tel. 
&  T.  Co.  V.  Evansville,  127  F.  187;  Badger 
Tel.  Co.  V.  Wolf  River  Tel.  Co.  [Wis.]  97  N. 
W.  907. 

99.  See  1  Curr.  L.  723. 

1.  Such  action  may  be  repudiated  by 
stockholders  free  from  acquiescence  therein. 
MoCampbell  v.  Fountain  Head  R.  Co.  [Tenn.] 
77  S.  W.  1070. 

2.  Indorsement.  Ratification  is  not  ma- 
terial. In  re  Prospect  Worsted  Mills,  126  F. 
1011. 

3.  RigrlitB  of  creditors,  bondholders  and 
parties  i<*  dealings  with  corporations,  see 
post,  §§  8,  16,  16. 

4.  Contracts  in  restraint  of  trade  and  vio- 
lation of  public  policy,  see  1  Curr.  L.  723; 
also.  Contracts,  3  Curr.  L.  805;  and  Combi- 
nations and  Monopolies,  3  Curr.  L.  706. 

See  article  Contracts  for  validity  of  con- 
tracts in  general. 

5.  Alleghany  Co.  v.  Allen,  69  N.  J.  Law, 
270,  55  A.   72-1. 


e.  Fidelity  Trust  Co.  v.  Louisville  Gas  Co. 
[Ky.]  81  S.  W.  927. 

7.  Authority  to  borrow  money  [Shannon's 
Code,  §  2054].  Obligation  in  purchase  of  cor- 
porate property.  Big  Creek  Gap  Coal  &  Iron 
Co.  v.  American  Loan  &  Trust  Co.  [C.  C.  A.l 
127  F.  626. 

8.  The  amount  so  guaranteed  exceeded  the 
limit.  Fidelity  Trust  Co.  v.  Louisville  Gas 
Co.   [Ky.]   81  S.  W.   927. 

9.  Assumption  of  debt  of  a  predecessor,  it 
being  incurred  in  the  line  of  business  for 
which  the  corporation  was  organized. 
[Const.  Pa.  art.  16,  §  7].  Curtis  v.  Natalie 
Anthracite  Coal  Co.,  89  App.  Dlv.  61,  86  N. 
T.  S.  413. 

10.  Laws  [New  York]  1890,  p.  1073,  o.  664. 
Note  was  never  paid  and  no  benefit  came 
from  bonds.  In  re  Waterloo  Organ  Co.,  128 
F.  617. 

11.  Charter  to  manufacture  and  sell  or 
otherwise  dispose  of  brake  beams  and  other 
appliances.  Leigh  v.  American  Brake  Beam 
Co.,   205  111.    147,   68   N.  B.   713. 

12.  See  1  Curr.  L.  724. 

13.  See  post,  §  15.  Hence  a  resolution  au- 
thorizing a  contract  is  not  itself  a  contract. 
Cumberland,  etc.,  R.  Co.  v.  ShelbyviUe,  etc., 
R.   Co.,   25  Ky.  L.  R.  1285,  77  S.  W.   690. 

14.  1  Clark  &  M.,  Corp.  §  192.  A  notary 
who  is  an  officer  and  stockholder  in  the  cor- 
poration may  take  an  acknowledgment  of  a 
mortgage  to  it.  Keene  Guaranty  Sav.  Bank 
V.  Lawrence,  32  Wash.  572.  73  P.  680, 
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be  or  purport  to  be  that  of  the  corporation/*  and  be  executed  by  authorized  or 
appareniiy  autiiorized  officers;"  but  it  may  suffice  if  they  sign  as  executive  officers, 
though  the  corporate  name  be  not  signed,"  or  if  the  corporate  name  alone  be 
signed.^*  When  executed  by  the  president  or  proper  officer,  it  is  not  invalidated 
by  the  fact  that  his  authority  is  not  on  the  face  oi.  the  instrument.^'  Corporate 
records  are  not  necessarily  the  best  evidence  of  what  was  the  contract.^" 

Aside  from  statute  or  charter  provision,'^  a  contract  does  not  require  the  cor- 
porate seal,  except  as  one  would  be  required  of  a  natural  person's  contract."  The 
true  corporate  seal  if  there  be  one  is  required." 

(§  7)  E.  Power  to  take  and  hold  stock.''* — ^A  corporation  may  purchase  its 
own  stock  where  the  transaction  is  fair  and  in  good  faith,  if  it  is  free  from  fraud 
actual  or  constructive,  if  the  corporation  is  not  insolvent  or  in  process  of  dissolu- 
tion, and  if  the  rights  of  creditors  are  in  no  way  aSeeted  thereby;"  so  where  not 
prohibited  by  statute,  a  solvent  banking  corporation  may  purchase  its  stock  in 
payment  of  a  stockholder's  pre-eristing  debt  to  it.^*  Where  a  charter  authorizes 
the  conversion  of  the  preferred  stock  and  also  the  borrowing  of  money,  the  cor- 
poration may  purchase  its  preferred  stock  with  the  proceeds  of  certificates  of  in- 
debtedness and  in  turn  issue  common  stock  in  exchange  for  the  certificates." 
Stocks  of  other  corporations  may  be  taken  and  held  according  as  such  is  within 
the  corporate  powers  and  purposes.^'  When  such  power  coexists  with  a  power  to 
sell  and  transfer  all  of  its  property,  a  eorpora.tion  may  so  invest  all  of  its  prop- 
erty.^ A  contract  of  purchase  of  stock  in  Miother  corporation,  within  the  cor- 
porate powers  otherwise,  is  not  ultra  vires  because  the  manner  of  payment  amounts 
to  a  guaranty  of  fixed  dividends  on  the  purchaser's  stock." 


IB.  Contract  of  "T>.  of  the"  [corporation] 
examined  and  held  not  the  contract  of  the 
corporation.  Railway  Speed  Becorder  Co.  v. 
Chicago  Pneumatic  Tool  Co.,  126  F.  223.  Use 
of  "Mfs."  for  "Manufacturing"  In  a  corpo- 
rate sigTiature  Is  not  a  defect.  Selherllng  v. 
Miller,  207  111.  443,  69  N.  B.  800. 

That  an  undertaking'  was  such  that  It 
could  not  be  performed  by  an  Individual 
■whose  signature  Is  affixed  la.  evidence  that 
it  Is  a  corporate  obligation.  Reed  v.  Flem- 
ing, 209  111.  390,  70  N.  E.  667.  Note  held  not 
to  be  that  of  officers  Individually.  English  & 
Scottlsh-Amer.  Mortg.  &  Inv.  Co.  v.  Globe 
Loan  &  Trust  Co.   [Neb.]   97  N.  W.  612. 

16.  As  to  who  are  such,  see  post,  §  15. 

17.  Graham  v.  Partee,  139  Ala.  SIO,  35  So. 
1018.  Signature  of  a  deed  by  the  president 
and  secretary  as  such,  the  name  of  the  cor- 
poration appearing  In  the  granting  clause 
and  attestation  is  sufficient.  Ismon  v.  Doder 
[Mich.]   97  N.  W.  769. 

18.  Signature  of  note  in  corporate  name 
only  held  not  invalid.  Buck  v.  Troy  Adue- 
duct  Co.   [Vt.]    66  A.   285. 

19.  Deed  of  assignment.  Hilliard  v.  Bur- 
lington Shoe  Co.  [Vt.]  56  A.  283. 

ao.  Ellison  V.  Dunlap,  25  Ky.  L.  R.  1495, 
78  S.  "W.  155,  and  see  1  Curr.  L.  114S,  n.  71. 

ai.     1  Clark  &  M.  Corp.  5  192g. 

22.  Seiberllng  v.  Miller,  207  111.  443,  69  N. 
-  E  800.  Statutes  providing  that  conveyances 
sliall  not  fall  for  want  of  a  seal  are  appli- 
cable to  the  conveyance  of  a  private  corpora- 
tion;    Ismon  V.  Loder  [Mich.]   97  N.  W.  769. 

as.  Since  an  agricultural  corporation  is 
not  required  to  have  a  formal  seal,  a  scroll 
may  be  given  such  effect  [Comp.  Laws  1897, 


S  9005].  Ismon  v.  Loder  [Mich.]  97  N.  W. 
769.  Seal  set  opposite  signatures  of  presi- 
dent and  secretary  held  to  be  Intended  aa 
seal  of  corporation.     Id. 

24.  See  1  Curr.  I*  725.  Purchase  of  cor- 
poration's own  stock  as  reduction  of  capital, 
see  post,  5  14  B. 

25.  Porter  v.  Plymouth  Gold  Min.  Co. 
[Mont.]   74  P.  938. 

26.  Such  does  not  constitute  a  reduction  of 
capital.  Draper  v.  Blackwell,  138  Ala.  182, 
36  So.  110. 

27.  Daws  Wis.  1896,  c.  244,  p.  475.  V^el- 
denfeld  v.  Northern  Pac.  R.  Co.  [C.  C.  A.]  129 
P.  305. 

28.  Purchase  of  bank  stock  Is  ultra  vires 
a  malting  corporation.  Hunt  v.  Hauser 
Malting  Co.,  90  Minn.  282,  96  N.  W.  86.  A 
railroad  cannot  subscribe  for  stock  in  a  land 
company  even  by  intervention  of  trustees. 
McCampbell  v.  Fountain  Head  R.  Co.  [Tenn.] 
77  S.  W.  1070.  Mining  corporations  may  own 
and  vote  stock  in  other  mining  corporations 
[Civ.  Code,  §  627.  Sess.  Daws  1899,  p.  113]. 
MacGinniss  v.  Boston  &  M.  'Consol.  C.  &  S. 
Min.  Co.  [Mont]   75  P.  89. 

29.  Traer  v.  Duoas  Prospecting  Co.  [Iowa] 
99  N.  W.  290. 

SO.  Payment  was  to  be  made  part  stock 
and  balance  in  cash,  amounting  to  dividends 
for  five  years  on  the  stock  at  fixed  rates.  . 
The  stock  was  deposited  in  trust,  together 
with  certificates  of  Indebtedness  to  represent 
the  cash  payments,  and  dividends  were  to  be 
paid  the  trustee  and  by  him  applied  to  the 
certificates  until  their  discharge,  when  the 
trust  was  to  terminate.  Ingraham  v.  Na- 
tional Salt  Co.  [C.  C.  A.]  130  F.  676. 
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§  8.  Effect  of  ultra  vires  and  Ulegat  transactions}^ — Contracts  ultra  vires 
in  the  strict  sense  are  wholly  void,'^  and  are  not  protected  by  the  contract  clause 
of  the  Federal  constitution.*^  Implied  contracts  may  arise  from  ultra  vires  ones/* 
and  the  rule'  does  not  apply,"  nor  is  it  a  defense  to  contracts  entirely  collateral.'* 
As  a  general  rule,  the  question  cannot  be  raised  by  a  private  suitor  or  corporation 
whose  private  rights  have  not  been  invaded.*^  An  apparent  exception  is  made 
where  the  corporation  invokes  the  aid  of  equity  to  protect  it  in  maintaining  a  pub- 
lic nuisance,'*  for  the  reason  that  ultra  vires  cannot  be  pleaded  where  its  effect 
wiU  be  to  accomplish  a  legal  wrong.*' 

Where  a  corporation  is  held  to  be  violating  the  Sherman  Act  in  holding  stock 
of  other  corporations,  it  may  be  restrained  from  exercising  any  control  thereover, 
with  liberty  to  return  the  stock  to  those  originally  holding  it  as  corporators  or 
to  their  transferees.*"  It  has  been  held  that  such  decree  does  not  require  the 
specific  stock  delivered  to  be  returned,*^  the  owners  being  in  pari  delicto.*^ 

Estoppel  to  assert  ultra  vires.*^ — ^The  corporation  cannot  deny  its  power  to 
make  a  contract  f  uUy  executed  by  the  otiier  party,**  and  neither  it*'  nor  the  op- 


31.  See  1  Curr.  L.  72S. 

32.  Cannot  be  validated  by  ratification  or 
estoppel.  Metropolitan  Stock  Bxeh.  v.  Lyn- 
donville  Nat.  Bank  [Vt.]   67  A.  101. 

33.  Westminster  Water  Co.  v.  Westmin- 
ster [Md.]  56  A.  990. 

34.  Assumpsit  for  money  had  and  re- 
ceived Is  a  proper  remedy.  Leigh  v.  Amer- 
ican Brake  Beam  Co.,  205  111.  147,  6S  N.  B. 
713. 

a."?.  Interstate  Hotel  Co.  v.  Woodward  & 
Burgess  Amusement  Co.  [Mo.  App.]  77  S.  W. 
114. 

36.  The  fact  that  a  traffic  agreement  be- 
tween railroads  is  ultra  vires  does  not  pre- 
vent contractual  liability  based  thereon  as 
to  third  persons.  Harrlll  v.  South  Carolina 
&  G.  Extension  R.  Co.,  136  N.  C.  601,  47  S.  B. 
730. 

37.  Commonwealth  only  and  not  borough 
can  assert  that  a  lease  of  the  tracks  of  a 
railroad  Is  nltra  vires,  the  railroad  having 
the  right  to  lay  tracks  without  the  borough's 
consent.  MinersviUe  Borough  v.  Schuylkill 
Eleo.  R.  Co.,  205  Pa,  402,  54  A.  1053.  Bond- 
holders cannot  attack  a  sale  of  corporate 
stock  as  ultra  vires  or  In  restraint  of  trade. 
Only  the  state,  parties,  or  stockholders  may 
object.  Weed  v.  Gainesville,  etc.,  R.  Co.,  119 
Ga.  676,  46  S.  ES.  886.  A  city  made  defend- 
ant in  an  action  by  a  mortgage  trustee  in  a 
suit  to  protect  a  franchise  mortgaged  can- 
not assert  ultra  vires  in  the  transfer  of  the 
franchise  by  another  corporation  to  the 
mortgagor  corporation.  Old  Colony  Trust 
Co.  V.  Wichita,  123  P.  762.  A  provision  that 
a  corporation  shall  not  hold  land  longer 
than  a  certain  period  unless  actually  occu- 
pied in  the  exercise  of  its  franchise  can  be 
enforced  only  at  the  instance  of  the  public 
and  cannot  be  availed  of  by  a  squatter 
IConst.  art  15,  i  12].  Pere  Marquette  R.  Co. 
V.  Graham  [Mich.]  99  N.  W.  408.  State  only 
can  complain  of  misuser  or  nonuser  of  pow- 
ers. Lincoln  Park  Chapter  No.  171,  R.  A.  M. 
V.  Swatek,  204  lU.  228,  68  N.  B.  429.  A 
minority  stockholder  cannot  have  a  decree  in 
equity  forfeiting  the  stock  of  another  stock- 
holder in  the  same  corporation  to  the  cor- 
poration on  the  ground  that  title  thereto 
has  been  acquired  and  held  in  violation  of 
the  charter  of  the  corporation.     MacGInniss 


v.  Boston  &  M.  Consol.  C  &  S.  Mln.  Co.  [Mont.] 
76  P.  89.  A  combination  in  violation  of  stat- 
ute cannot  be  urged  as  a  defense  to  an  ac- 
tion by  the  corporation  to  enjoin  a  trespass 
[Ky.  St.  1899,  §!  1808  (subsec.  3)  1812,  3915, 
3917-19].  WHson  V.  Sullivan,  25  Ky.  Ia  R. 
1110,  77  S.  W.  193. 

38.  Nebraska  Tel.  Co.  v.  Western  Inde- 
pendent Long  Distance  Tel.  Co.  [Neb.]  96  N. 
W.  18.  WEint  of  charter  power  may  be  ques- 
tioned by  a  private  person  vyhere  he  com- 
plains of  unlawful  transactions  creating  a 
public  nuisance,  and  causing  special  and  Ir- 
reparable injury  to  him.  May  be  basis  of  in- 
junction against  laying  gas  mains  in  front 
of  complainant's  property.  Seattle  Gas  & 
Blec.  Co.  V.  Citizens'  Light  &  Power  Co.,  123 
F.   588. 

39.  In  re  Waterloo  Organ  Co.,  128  F.  617. 

40.  Northern  Securities  Co.  v.  U.  S.,  193 
U.  S.  197,  48  Law.  Ed.  679. 

41.  Continental  Securities  Co.  v.  Northern 
Securities  Co.  [N.  J.  Eq.]  67  A.  876.  Every 
stockholder  in  the  holding  company  Is  en- 
titled to  have  his  proportionate  share  of 
each  class  of  assets  where  there  is  a  pos- 
sible or  prohable  difference  In  market  value. 
Id.  Where  there  Is  a  right  to  distribute 
surplus,  the  securities  In  which  it  Is  Invest- 
ed may  be  distributed.     Id. 

42.  'Continental  Securities  Co.  v.  Northern 
Securities  Co.  [N.  J.  Bq.]  67  A.  876. 

43.  See  1  Curr.  L.  726. 

44.  Guase  v.  Com.  Trust  Co.,  89  N.  T.  B. 
723;  Tork  v.  Farmers'  Bank  [Mo.  App.]  79 
S.  W.  968;  Board  of  Trustees  of  Charlotte  Tp. 
V.  Piedmont  Realty  Co.,  134  N.  C.  41,  46  S.  E. 
723.  After  compliance  by  the  city,  a  corpo- 
ration cannot  assert  that  an  agreement  to 
bear  a  portion  of  the  cost  of  a  bridge  erected 
by  the  city  facilitating  access  to  the  corpo- 
rate property  was  ultra  vires.     Id. 

45.  TVhere  beneilts  have  been  received  and 
retained  by  the  corporation,  it  cannot  nsaert 
nltra  vires.  Sohrimplin  v.  Farmer's  Life 
Ass'n,  123  Iowa,  102,  98  N.  W.  613.  Contract 
guaranteeing  dividends.  McVlty  v.  Albro 
Co.,  90  App.  Dlv.  109,  86  N.  Y.  S.  144.  A  cor- 
poration acquiring  property  ultria,  vires  Is 
liable  for  the  price  In  case  return  Is  Impos- 
sible, the  contract  not  being  malum  in  se 
or  fraudulent.    Richmond  Guano  Co.  v.  Farm 
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posite  party*'  may  do  so  after  benefits  received  or  detriment  suffered,"  unless  the 
application  of  such  rule  would  give  effect  to  a  contract  offensive  to  law  or  public 
policy.*'  The  rule  cannot  be  applied  to  part  of  an  indivisible  contract,*'  and  may 
bind  a  corporate  officer  both  as  such  and  as  stockholder."" 

Ultra  vires  must  le  pleaded  to  be  availed  of  as  a  defense." 
§  9.  Torts,  penalties  and  crimes.'^ — Penal  statutes  will  not  be  applied  save 
to  corporations  clearly  within  their  terms.''  A  corporation  is  liable  for  torts  of 
its  officers  or  agents  within  the  scope  of  their  authority  or  directed  or  ratified  by 
it,"*  or  for  such  neglect  of  duty  as  enables  servants  or  others  to  individually  per- 
petrate wrongs.""    It  may  be  liable  in  exemplary  damages."' 

A  private  or  quasi  public  corporation  undertaking  to  supply  water  for  fire  pro- 
tection under  contract  with  a  city  is  not  liable  to  property  owners  in  tort  for  fail- 


era  Cotton  Seed  Oil  Mill  &  Ginnery  Co.  [C. 
C.  A.]  126  F.  712.  Investment  company  re- 
ceiving money  for  Investment  cannot  assert 
ultra  vires  against  investor.  Bingr  v.  Long 
Island  Real  Estate  Bxch.  &  Inv.  Co.,  87  N.  T. 
S.  682.  Where  a  corporation  has  held  bank 
stock  with  knowledge  and  ratification  of 
officers  and  stockholders,  it  cannot  assert 
ultra  vires  to  avoid  stockholder's  liability. 
Hunt  V.  Hauser  Malting  Co.,  90  Minn.  282,  96 
N.  W.  8B. 

46.  As  a  general  rale,  a  person  havlns 
the  benefit  of  a  contraet  cannot  assert  the 
corporation's  lack  of  power  to  enter  into  It: 
A  corporation's  power  to  become  a  partner 
cannot  be  questioned  by  one  contracting  to 
purchase  property  purchased  in  part  with 
corporate  funds  in  the  course  of  the  ultra 
vires  partnership  business.  Huguenot  Mills 
v.  Jempson  &  Co.  [S.  C]  47  S.  E.  687.  Where 
a  corporation  purchased  personalty  and  used 
it  for  several  years  and  converted  part  of  it, 
it  is  estopped  to  raise  the  want  of  authority 
in  the  officers  of  the  selling  corporation  to 
sell.  Badger  Tel.  Co.  v.  Wolf  Biver  Tel.  Co. 
[Wis.]  97  N.  W.  907.  Stockholders  in  a  cor- 
poration who  have  received  the  full  benefit 
of  loans  cannot  assert  their  Invalidity  on  ac- 
count of  being  in  excess  of  authorized  in- 
debtedness. Traer  v.  Lucas  Prospecting  Co. 
[Iowa]  99  N.  W.  290.  Borrowing  member  of 
building  association  cannot  defend  his  note 
on  ultra  vires  in  loan.  Coggeshall  v.  Suss- 
man,  84  N.  T.  B.  1097.  Ultra  vires  cannot  be 
asserted  by  a  debtor  in  action  on  the  debt. 
Noah  V.  German-American  Bldg.  Ass'n,  31 
Ind.  App.  504,  68  N.  B.  615.  , 

4T.  Corporation  cannot  plead  ultra  vires 
against  assumption  of  debt  of  predecessor 
where  it  has  induced  the  creditor  to  con- 
tinue dealings  on  the  strength  thereof.  Cur- 
tis v.  Natalie  Anthracite  Coal  Co.,  89  App. 
Div.  61,  85  N.  T.  S.  413. 

48.  Chicago,  etc.,  B.  Co.  v.  Southern  Ind. 
B.  Co.  [Ind.  App.]  70  N.  B.  843.  Where  the 
contract  is  utterly  void,  the  person  with 
whom  it  is  made  may  assert  its  invalidity. 
Patrons  of  Industry  Fire  Ins.  Co.  v.  Plum,  84 
App  Div.  96,  82  N.  T.  S.  B50.  Estoppel  does 
not  extend  to  a  contract  In  violation  of  the 
spirit  and  letter  of  the  statute  under  which 
the  corporation  is  organized.  Contract  with 
mutual  Insurance  corporation.  Montgomery 
V   Whltbeck,  12  N.  D.  385,  96  N.  W.  327. 

'4».  A  contract  of  sale  of  stock  with  an 
agreement  to  repurchase  at  a  time  fixed  if 
the  buyer  Is  not  satisfied  is  Indivisible,  and 
the  corporation  cannot  assert  ultra  vires  as 


to  the  last  provision  and  maintain  the  first. 
Porter  v.  Plymouth  Gold  Min.  Co.  [Mont.] 
74  P.  938. 

50.  Where  the  president  of  a  corporation 
has  in  such  capacity  asserted  the  validity  of 
an  agreement  with  a  stockholder,  changing 
stock  from  preferred  to  common,  he  cannot  • 
as  an  Individual  assert  that  the  waiver  was 
without  authority  or  was  ultra  vires.  Pen- 
dleton V.  Harris-Emery  Co.  [Iowa]  100  N. 
W.  117. 

51.  Iowa  Business  Men's  Bldg.  &  Loan 
Ass'n  V.  Berlau  [Iowa]  98  N.  W.  766;  Mason 
V.  Standard  Distilling  &  Distributing  Co.,  85 
App.  Div.  520,  13  Ann.  Cas.  264,  83  N.  T.  S. 
343. 

52.  See  1  Curr.  L.  728.  Liability  of  Officer 
for  contempt,  s^e  post,  §  15  Q.  Penalties,  see 
1  Curr.  L.  729. 

53.  A  penalty  under  Gen.  Laws  1897,  c. 
165,  provided  for  surety  companies,  cannot 
be  collected  of  the  Pullman  Co.,  though  it 
forwards  applications  of  employes  for  bonds 
to  such  a  corporation.  Davis  v.  Pullman  Co. 
[Tex.  Civ.  App.]   79  S.  W.  635. 

54.  Telephone  company  liable  for  entry  on 
private  property  and  injury  to  trees.  South- 
western Tel.  &  T.  Co.  V.  Branham  [Tex.  Civ. 
App.]  74  S.  W.  949.  Wrongful  arrest.  Cord- 
ner  v.  Boston  &  M.  B.  B.  [N.  H.]  57  A.  234. 
Evidence  held  insufficient  to  establish  such 
authority  in  either  an  assistant  secretary  or 
an  attorney  to  cause  arrest  imposing  liabil- 
ity for  malicious  prosecution.  Beiswanger  v. 
American  Bonding  &  Trust  Co.  [Md.]  57  A. 
202.  May  be  liable  for  negligence  of  an 
agent  in  an  action  for  joint  and  concurrent 
tort.  Biser  v.  Southern  B.  Co.  [S.  C]  46  S. 
B.  47.  Where  a  railroad  operates  Its  road 
conjointly  with  another,  it  is  liable  for  an 
injury  to  an  employe  in  the  same  manner 
that  a  natural  person  would  be  for  the  lia- 
bilities of  a  partnership  of  which  he  was  a 
member.  HarriU  v.  South  Carolina,  etc.,  B. 
Co.,  135  N.  C.  601,  47  S.  E.  730. 

65.  Duty  of  carrier  to  protect  passengers. 
See  3  Curr.  L.  636. 

56.  Malicious  assault  by  a  servant.  Son- 
nen  v.  St.  Louis  Transit  Co.,  102  Mo.  App. 
271,  76  S.  W.  691.  Malicious  a«id  fraudulent 
representations  of  an  agent  in  the  scope  of 
his  business  with  intent  to  deceive.  Liability 
held  to  exist  for  representations  of  state 
agent  as  to  solvency  of  debtor  and  validity 
of  securities.  Western  Cottage  Piano  &  Or- 
gan Co.  V.  Anderson  [Tex.  Civ.  App.]  76  3. 
W.  945. 
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Tire  to  do  so.'^  A  public  corporation  may  be  liable  for  negligence  when  perform- 
ing a  private  or  nonpublic  function.'' 

In  a  prosecutioh  previous  complaint  or  binding  over  is  not  necessary;  the  find- 
ing of  an  indictment  is  the  appropriate  first  step  in  the  prosecution."" 

§  10.  Actions  hy  and  against  corporations.'" — Suit  should  be  entitled  by  the 
corporate  name  or  the  name  of  a  subcorporation,"  and  a  change  of  name  without 
change  of  identity  does  not  abate  a  pending  suit."  The  venue  of  actions  is  often 
enacted  to  be  at  any  county  where  the  corporation  is  found  or  where  the  cause  of 
action  arose. °' 

Actions  pending  at  time  of  appointment  of  a  receiver  may  go  on  to  judgment 
without  making  him  a  party  where  there  is  no  injunction  or  legislative  provision 
to  the  contrary.'* 

Process.^'^ — Jurisdiction  over  either  foreign  or  domestic  corporations  must  be 
secured  in  the  manner  prescribed  by  statute,"'  the  form  of  process  and  manner  of 
BCTvice  being  elsewhere  treated.*^ 

Pleading  corporate  existeruie.^^ — The  rule  that  where  the  name  of  defendant 
imports  incorporation,  incorporation  need  not  be  specifically  averred,  applies, 
though  incorporation  is  essential  to  the  liability  sued  on.'*  Charters  conferred 
by  private  acts  wiU  not  on  demurrer  be  noticed  save  as  they  appear  on  the  face  of 
the  pleadings.™ 

Where  tlie  corporation  is  defendant,  the  state  where  it  is  incorporated  need  not 
be  alleged  in  the  complaint.''*  Defects  in  name  can  be  taken  advantage  of  by  plea 
in  abatement  only  in  which  the  correct  name  is  stated.''* 


57.  Nichol  V.  Huntlnston  Water  Co.,  53  "W. 
Va.  348,  44  S.  E.  290. 

B8.  Boberts  Bros.  v.  Dover  [N.  H.]  55  A. 
895.  See  additional  cases  applying  this  rule 
In  Highways  and  Streets,  2  Curr.  L.  177; 
Municipal  Corporations,  2  Curr.  L..  940;  Sew- 
ers and  Drains,  2  Curr.  L.  1628;  Waters  and 
Water  Supply,  2  Curr.  D.  2034. 

59.  United  States  v.  Correspondence  Insti- 
tute of  America,  125  F.  94. 

60.  See  1  Curr.  L.  730. 

Scope  of  this  section!  Actions  against  for- 
eign corporations  are  treated  In  the  article 
under  that  title,  2  Curr.  L.  40.  Merely  gener- 
al questions  of  procedure  are  here  treated, 
special  remedies  being  treated  with  the  sub- 
stantive law  in  the  section  relating  thereto. 
Matters  relating  to  practice  generally  is  to 
be  found  in  such  topics  as  Parties,  2  Curr. 
L.  1092;  Pleading,  2  Curr.  L.  1178;  Evidence, 
1  Curr.  Ii.  1136;  Trial,  2  Curr.  L.  1907,  and 
the  like. 

61.  An  organized  department  of  a  corpo- 
ration may  be  sued  In  its  corporate  name  if 
its  charter  authorizes  the  suit,  otherwise  the 
suit  must  be  brought  against  the  department 
in  the  corporate  name  of  the  corporation. 
State  V.  Banking  Department  of  Citizens' 
Bank  [L.a.]  36  So.  921. 

62.  Must  appear  that  there  has  In  fact 
been  a  change  in  membership.  WUhlte  v. 
Convent  of  Good  Shepherd,  25  Ky.  L.  R.  1375, 
78  S.  W.  138. 

63.  See  Venue,  2  Curr.  L.  2003. 

64.  Cooper  V.  Philadelphia  Worsted  Co. 
[N.  J.  Eg.]  57  A.  733.  Except  on  dissolution, 
the  appointment  of  a  receiver  does  not  abate 
a  pending  action  by  the  corporation.  Rooney 
V.  Southern  Bldg.  &  K  Ass'n,  119  Ga.  941,  47 

65.  See  1   Curr.  L.  732. 


06.  Coolldge  V.  American  Realty  Co.,  91 
App.  DIv.  14,  86  N.  T.  S.  318.  Gen.  Corp. 
•Laws,  §  48;  22  Del.  Laws,  p.  305,  e.  167;  Rev. 
Code  1893,  p.  567,  o.  70,  §  6,  does  not  limit 
service  of  legal  process  on  corporations  as 
therein  provided  to  service  on  corporations 
created  under  the  general  act,  but  applies  to 
pre-existing  corporations.  Bay  State  Gas  Co. 
V.  State  [Del.]  58  A.  1114. 

A  corporation  is  a  "person"  against  which 
■writs  of  attachment  of  property  may  issue 
[Vt.  St.  5§  1109,  21}.  Gokey  v.  Boston  &  M.  R.. 
Co.,  130  F.  994. 

6T.    See  Process,  2  Curr.  L.  1259. 

OS.     See  1  Curr.  K  733. 

69.  Burns'  Rev.  St.  1901,  §  70S3.  "Ft. 
Wayne  Gas  Company"  Imports  incorporation. 
Ft.  Wayne  Gas  Co.  v.  Nieman  [Ind.  App.]  71 
N.  E.  59. 

70.  Jersey  City  v.  Jersey  City  &  B.  R.  Co. 
[N.  J.  Law]  57  A.  445. 

71.  Allegation  held  sufttclent.  Jones  v. 
Pacific  Dredging  Co.  [Idaho]  72  P.  956. 
Averment  that  defendant  is  a  "domestic  cor- 
poration, organized  and  existing  under  the 
laws  of  New  York  and  having  its  principal 
office  for  the  transaction  of  business  in  the 
northern  district  of  New  York,"  is  a  suffi- 
cient averment  that  the  corporation  is  a  citi- 
zen of  New  York.  Sun  Printing  &  Pub. 
Ass'n  v.  Edwards,  194  U.  S.  377,  48  Law.  Ed. 
1027. 

72.  Cannot  be  raised  by  motion  to  quash 
return  of  process  based  on  an  affidavit  silent 
as  to  true  name.  Wllhite  v.  Convent  of 
Good  Shepherd,  25  Ky.  L.  R.  1375,  78  S.  W. 
138.  tfse  of  "The"  erroneously  as  part  of 
corporate  title  is  ground  for  plea  in  abate- 
ment.    Lapham  v.   Philadelphia,   eta,   R.   Co. 

pr>°l.    f5'iT>  =  r-|    S6    A.    366. 
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Denial  of  existence.''^ — ^A  denial  of  liability  as  a  corporation  should  be  spe- 
cific." 

Verification  of  pleadings.""^ — ^A  director  may  verify  a  pleading.^'  The  verifica- 
tion may  be  on  information  and  belief,"  unless  of  facts  with  which  he  must  be 
presumed  to  be  acquainted/'  and  he  need  not  state  the  source  of  his  information  and 
belief  in  verifying  a  pleading.^' 

Variance.'^ — Proof  of  de  facto  existence  of  corporation  nnder  name  alleged 
in  the  information  is  admissible.*^ 

Defenses^'' — The  defense  that  a  suit  by  a  corporation  was  unauthorized  by  it 
is  matter  in  abatement  waived  by  pleas  in  bar  which  do  not  save  the  benefit  of  it.'* 

Evidence,  production  of  tooTcs,  witnesses.'*' — ^A  corporation  is  not  bound  to 
produce  its  officer  as  an  adverse  witness.'"  Under  the  admiralty  rules  and  practice, 
the  officers  of  a  corporation  libelee  may  be  interrogated.  The  information  thus 
called  for  is  that  received  in  his  official  capacity."  Identity  of  plaintiff  with  cor- 
poration named  in  bond  sued  on  may  be  inferred  from  identity  of  name.'^  A 
note,  though  not  prima  facie  evidence  of  corporate  indebtedness,  may  be  admis- 
sible against  it  as  part  of  a  chain  of  evidence  establishing  a  debt.'* 

Judgment  and  enforcement.** — A  statute  permitting  a  default  to  be  entered 
against  a  corporation  in  actions  on  notes  or  other  evidences  of  debt  for  absolute 
payment  of  money,  unless  an  order  directing  trial  of  the  issues  be  served  with 
the  copy  of  the  answer  or  demurrer,  is  not  applicable  to  actions  before  a  justice.*" 

Attorney's  fees.  Mandamtis.*^ — The  giving  of  a  statutory  penalty  will  not 
prevent  mandamus  to  compel  performance  of  duties."*  As  to  procedure  to  compel 
filing  of  certificate  of  stock,  see  tbe  footnotes."* 


75.  See  1  Curr.  Ia.  734. 

74.  Where  a  complaint  seeks  to  Impose 
liability  for  acts  between  1887  and  X900,  and 
the  answer  alleges  that  defendant  was  not 
Incorporated  until  1901,  It  Is  not  a  denial 
that  It  had  been  doing  business  under  the 
corporate  name  or  was  Identical  ■with  that 
asserted  to  be  liable.  Wllhlte  v.  Convent  of 
Good  Shepherd,  25  Ky.  L,.  R.  1375,  78  S.  W.  138. 

78.    See  1  Curr.  I*  734. 

76.  Code  Civ.  Proc.  §  B25.  Eastham  v. 
York  State  Tel.  Co.,  86  App.  Dlv.  562,  83  N. 
T.  S.  1019. 

77.  A  bill  for  an  Injunction  Is  sufficiently 
verified  by  the  affidavit  of  the  president  in 
which  he  recites  his  official  capacity  and 
belief  that  the  allegations  are  true  {Code 
1887,  §  3282].  Southern  R.  Co.  v.  "Washing- 
ton, etc,  R.  Co.   [Va.]   46  S.  B,  784. 

78.  Andrews  v.  Blue  Ridge  Packlns  Co., 
206  Pa.  370,  55  A.  1059. 

79.  Code  Civ.  Proc.  §  526.  Henry  v.  Brook- 
lyn Heights  R.  Co.,  89  N.  Y.  S.  525. 

80.  See  1  Curr.  L.  734. 

81.  Embezzlement  from  corporation.  State 
v.  Plttam,  32  Wash.  137,  72  P.  1042. 

83.     See  1  Curr.  L.  734. 

83.  Granite  Bldg.  Corp.  v.  Greene  [R.  L] 
57  A.  649. 

84.  See  general  articles  Evidence,  1  Curr. 
Li  1136;  Discovery  and  Inspection,  1  Curr.  I* 
930;  Witnesses,  2  Curr.  L  2163.  Code  Civ. 
Proc  !§  914,  916,  does  not  authorize  compul- 
sion of  produotlon  of  books  and  papers  to  be 
used  as  evidence.  In  re  Lee,  85  N.  T.  S.  224. 
An  order  for  the  production  of  corporate 
books  should  be  limited  to  the  minute  book 
and  all  books  and  records  In  defendant's  pos- 
session relating  or  referring  to  the  Instru- 
ments  in  suit   or   annexed  to  the  complaint. 


De  Brunoft  v.  McClure-Tlssot  Co.,  83  App. 
Dlv.  640,  82  N.  T.  S.  38.  A  subpoena  for  the 
produotlon  of  books  and  papers  under  Sup. 
Ct.  Rule  17  must  be  based  on  a  showing  of 
facts  on  which  the  court  may  see  at  least 
presumptively  that  they  contain  material  en- 
tries. It  Is  not  sufficient  to  state  merely 
that  they  are  material.  In  re  Lee,  85  N.  T. 
S.  224.  In  assumpsit  by  a  corporation,  an  ac- 
count kept  by  Its  president  with  it  Is  inad- 
missible, he  not  being  a  party  and  It  not 
being  shown  that  the  corporation  had  In  any 
way  approved  the  account  or  that  It  had 
been  adjusted.  Leigh  v.  American  Brake 
Beam  Co.,  205  111.  147,  68  N.  E.  713. 

85.  Only  way  to  secure  his  attendance  is 
by  a  subpoena  duly  served.  Central  Grain  & 
Stock  Exch.  V.  Board  of  Trade  of  Chicago 
tC.  C.  A.]  125  P.  463.  A  hearing  before  a 
master  cannot  be  suspended  and  preliminary 
injunction  granted  until  the  officer  is  pro- 
duced.   Id. 

86.  Bock  V.  International  Nav.  Co.,  124  F. 
711. 

87.  Campbell  &  Zell  Co.  v.  American  Sure- 
ty Co.,  129  P.  491. 

88.  Agle  V.  Standard  Drug  Co.  [Mont.]  74 
P.  135. 

80.  Act  Apr.  27,  1899,  p.  120,  5  834a;  Burns' 
Rev.  St.  1901,  provides  a  proceeding  quasi 
in  rem  in  the  nature  of  garnishment  for  the 
enforcement  of  judgment  against  railroad 
corporations,  and  there  Is  no  res  until  a 
writ  has  been  issued  against  an  agent  and  he 
has  answered.  Chicago,  etc.,  R.  Co.  v.  Witt, 
160  Ind.  680,  67  N.  B.  519. 

90,  Code  Civ.  Proc.  {  1778.  Center  v. 
Hooslck  River  Pulp  Co.,  43  Mlsc  247,  88  ». 
T.  S.  548. 

91.  See  1  Curr.  L.  734. 
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§  H.  Legislative  control  over  corporations.'* — ^While  legislative  control  or 
regulation  must  not  deny  or  infringe  corporate  rights  such  as  are  protected  by  the 
constitutions,'"  or  be  found  in  invalidly  framed  and  enacted  laws,"'  large  powers 
of  regulation  exist.  Even  these  objections  are  removed  by  incorporating  under 
or  accepting  attempted  legislation,'^  and  a  corporation  claiming  an  exemption 
must  come  within  it.'* 

A  reserved  power  to  amend,  annul  or  repeal  the  articles  authorizes  any  alter- 
ation which  will  not  defeat  or  substantially  impair  the  object  of  the  grant  or  rights 
vested  under  it,"  but  regulation  cannot  go  to  the  extent  of  destroying  franchises 
or  impairing  existing  contracts.^ 

Any  alterations  or  amendments  of  the  general  law  under  which  a  corporation 
is  formed  afEect  its  charter  rights  where  such  power  of  alteration  is  reserved.- 
The  trustees  are  not  bound  by  meeting  or  otherwise  to  obtain  the  assent  of  mem- 
bers to  the  legislation.*  Under  a  power  to  regulate,  a  power  to  require  reports 
is  comprehended.*  A  law  is  not  retroactive  because  an  existing  corporation  must 
in  future  report  payments  into  its  capital  stock."  Public  service  corporations  are 
subject  to  regulation  in  the  exercise  of  franchises  for  such  service." 

§  13.  How  corporations  may  be  dissolved;  forfeitwe  of  charter;  effect  of 
dissolution;  winding  up  under  statutory  provisions^ — ^Dissolution  under  a  general 


9Sa.  Mandamus  will  He  to  compel  the  filing 
of  a  certificate  under  5  23  Gen.  Corp.  Law, 
though  a  penalty  Is  also  provided  under  5  24. 
Bay  State  Gas  Co.  v.  State  [Del.]  56  A.  1120. 

03.  Mandamus  to  compel  such  certificate 
may  he  against  the  corporation  as  a  sole  de- 
fendant. Bay  State  Gas  Co.  v.  State  [Del.] 
56  A.  1120.  Petition  for  mandamus  to  com- 
pel certificate  under  Gen.  Corp.  Law,  §  23, 
held  defective  In  not  sufficiently  alleging  a 
call  after  enactment  of  the  statute  or  limit- 
ing the  demand  to  payments  after  such  en- 
actment, and  writ  Issued  thereon  held  too 
general.     Id. 

94.  See  1  Curr.  L.  736. 

95.  See  Constitutional  liaw,  1  Curr.  L. 
569. 

96.  See  Statutes,  2  Curr.  I*  1707. 

97.  A  corporatl6n  accepting  a  statute  hy 
incorporation  thereunder  cannot  question  its 
constitutionality  where  it  has  no  contract 
right  to  incorporate.  Grand  Rapids  &  I.  R. 
Co.  V.  Osborn.  193  TJ.  S.  17,  48  Law.  Ed.  598. 
Specially  chartered  corporation  becomes  sub- 
ject to  general  laws  by  accepting  an  amend- 
ment to  its  charter  in  w^hioh  such  control 
is  reserved.  Tates  v.  People,  207  111.  316,  69 
N.  E.  775. 

98.  Stockholders  of  a  Are  alarm  and  tele- 
graph company  held  not  excepted  and  hence 
subject  to  double  liability  under  Ky.  St. 
1899,  §§  573,  547.  Gamewell  Fire-Alarm  Tel. 
Co.  V.  Fire  &  Police  Telegraph  Co.,  25  Ky. 
L.  R.  1010,  76  S.  W.  862. 

99.  A  consolidation  with  other  corpora- 
tions by  legislative  act  which  amounts  to  a 
mere  legislative  recognition  and  sanction  of 
existing  relations  between  them  is  permitted. 
McKee  V.  Chautauqua  Assembly  [C.  C.  A.] 
130  P.  536.  A  reserved  power  to  alter  a 
charter  of  a  street  railroad  company  Justifies 
an  act  compelling  it  to  extend  Its  tracks. 
Metropolitan  R.  Co.  v.  Macfarland,  20  App.  D. 
C.  421. 

1,  Rochester  &  L.  O.  Water  Co.  v.  Roches- 
ter, 84  App.  Dlv.  71,  82  N.  T.  S.  455.  The 
property   of  a   private   waterworks   corpora- 


tion may  be  taken  hy  a  municipality  only 
under  and  in  manner  prescribed  by  legisla- 
tive authorization.  In  re  Board  of  Water 
Com'rs  of  White  Plains,  176  N.  T.  239,  68 
N.   B.    348. 

3.  Removal  of  power  of  eminent  domain. 
Boyd  V.  Winnsboro  Granite  Co.,  66  S.  C.  433, 
45  S.  B.  10;  San  Antonio  Traction  Co.  v.  Alt- 
gelt  [Tex.  Civ.  App.]  81  S.  W.  106. 

3.  MoKee  v.  Chautauqua  A'ssembly  [C.  C. 
A.]   130   F.   536. 

4.  Act  May  10,  1901,  Laws  1901,  p.  124  is 
within  Hurd's  Rev.  St.  1901,  p.  455,  c.  32, 
§  9,  and  applicable  to  existing  corporations. 
People  V.  Rose,  207  111.  352,  69  N.  B.  762. 
A  statute  requiring  annual  reports  to  facili- 
tate taxation  Is  not  unconstitutional  In  pro- 
viding that  failure  to  report  shall  be  evi- 
dence of  nonuser.  Such  a  statute  (Act  May 
10,  1901,  Laws  1901,  p.  124)  is  not  an  attempt 
by  the  legislature  to  dissolve  a  corporation 
or  to  prescribe  a  state  of  facts  under  -which 
it  may  be  done  through  an  administrative 
officer.  Id.  Though  the  charter  of  a  com- 
pany provides  its  duties  on  increase  of  cap- 
ital stock,  the  legislature  may  by  a  subse- 
quently enacted  general  law  require  a  cer- 
tificate in  case  of  calls  on  capital  stock 
showing  the  amount  paid  and  manner  of  pay- 
ment [General  Corp.  Law,  5  23].  Bay  State 
Gas  Co.  V.  State  [Del.]  66  A.  1120.  The  use 
of  the  words  "active  business"  in  a  statute, 
requiring  reports  from  "every  incorporated 
company,"  does  not  restrict  It  to  corporations 
for  pecuniary  profit  [Act  May  10.  1901;  Laws 
1901,  p.  124].  People  v.  Rose,  207  111.  352,  69 
N.  B.  762. 

6.  Bay  State  Gas  Co.  v.  State  [Del.]  56  A. 
1120. 

6.  See  Franchises,  2  Curr.  L.  74;  Gas,  2 
Curr.  L.  139;  Street  Railways,  2  Curr.  L.  1742; 
Electricity,  1  Curr.  L.  996;  Telegraphs  and 
Telephones,  2  Curr.  L.  1843;  Waters  and  Wa- 
ter Supply,   2  Curr.  L.  2034. 

7.  See  1  Curr.  L.  735.  See  also  post,  5  16B, 
for  general  receivership  and  creditors'  suits 
to  wind  up  and  dissolve. 
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act  limiting  corporate  existence  does  not  result  if  the  corporation  is  not  of  the  classes 
contemplated."  Taking  away  completely  and  permanently  from  a  corporation  the 
only  function  it  can  perform  destroys  it,*  but  until  repeal  of  its  charter  or  disso- 
lution by  legal  proceedings,  corporate  existence  continues  for  the  purpose  of  suit." 
Suspension  of  business  may  by  statute  work  a  de  facto  dissolution,^^  though  not 
an  unavoidable  or  temporary  suspension.^*  A  corporation  cannot  be  dissolved  in 
a  suit  to  which  it  is  not  made  a  party.^' 

Dissolution  hy  consent  of  stockholders  or  directors^*  must  be  in  good  faith 
to  nonassenting  corporators.^^    Assets  must  be  equitably  divided.^* 

An  agreement  acted  on  by  stockholders  may  be  sufficient  to  alter  their  liabil- 
ity to  that  of  partners.^' 

Where,  pursuant  to  agreement,  persons  are  acting  as  trustees  for  dissolution, 
they  are  subject  to  an  action  by  stockholders  to  recover  a  dividend  which  they  have 
represented  will  be  paid.^*  They  cannot  set  off  a  voluntary  payment  of  taxes,^" 
or  defend  on  the  ground  that  the  money  for  such  payments  is  in  the  hands  of  a 
trust  company,  where  it  appears  that  the  trust  company  is  merely  their  agent,  nor 
is  the  fact  that  the  trustees  wrongfully  parted  with  possession  a  defense.^" 

Forfeiture  of  charter  in  proceedings  iy  the  stateJ^^ — The  dissolution  of  a  cor- 
poration resides  primarily  in  the  legislature  and  is  conferred  on  courts  only  by 
explicit  legislative  authority,^^  and  statutory  modes  must  be  followed.-'  Nonuser 
of  powers  will  not  warrant  forfeiture,  imless  carried  so  far  as  to  be  a  misuser  of 
the  franchise  to  be  a  corporation  or  to  violate  the  condition  on  which  the  fran- 


8.  Rev.  St.  1899,  S  971  (Rev.  St.  1856,  o. 
34,  §  1),  providing  20  years  as  a  limit  of  ex- 
istence when  no  liiftlt  Is  fixed  by  charter,  does 
not  apply  to  educational  institutions.  State 
V.  Board  of  Trustees  of  Westminster  College, 
175  Mo.  52,  74  S.  W.  990. 

9.  De  facto  dissolution.  Transfer  of  prop- 
erty of  medical  college.  Buccesston  of  Hutch- 
inson, 112  Da.  656,  36  So.  639. 

10.  Railroad  corporation,  though  It  has 
been  deprived  by  mortgage  sale  of  all  prop- 
erty Including  franchise,  and  holds  no  cor- 
porate meetings  or  elections.  Wllllard  v. 
Spartanburg,  etc.,  R.  Co.,  124  F.  796.  And  see 
Youree  v.  Home  Town  Mut.  Ins.  Co.  [Mo.] 
79  S.  W.  175. 

11.  Gen.  St.  1889,  !  1200,  causing  suspen- 
sion of  business  to  be  regarded  as  dissolu- 
tion. Is  not  unconstitutional  as  not  having 
subject  expressed  in  title  or  not  containing 
entire  previous  section  as  amended.  Manley 
v.  Mayer  [Kan.]  75  P.  550.  Cessation  of  busi- 
ness coupled  with  ouster  of  officers  by  quo 
warranto  does  not  cause  a  corporation  to 
be  regarded  as  so  far  dissolved  as  to  be 
incapable  of  suit  by  creditors.  Assets  were 
unadmlnlstered  [Rev.  St.  1899,  §  976].  Touree 
V.  Home  Town  Mut.  Ins.  Co.  [Mo.]  79  S.  W. 
175. 

12.  Suspension  of  business  on  account  of 
destruction  of  property  by  flre^  does  not 
bring  a  corporation  within  Gen.  St.  p.  919, 
Corp.  Act,  §  64,  fixing  disposition  of-  property 
on  final  dissolution.  Miller  v.  Audenreld  [N. 
J.    Bq.]    57    A.    1076. 

IS.  Cannot  be  so  deprived  of  its  property. 
Lincoln  Park  Chapter  No.  177,  K.  A.  M.  v. 
Swatek,  105  111.  App.  604. 

14.  See  1   Curr.   L.  735. 

15.  Statutory  permission  to  dissolve  on 
vote  of  two-thirds  of  all  stockholders  does 
not  authorize  dissolution  in  bad  faith  to  mi- 
nority  stockholders,   the   concern   being   sol- 


vent and  going  [1  Ball.  Ann.  Codes  &  Stat- 
utes, §  4275].  Theis  v.  Spokane  Falls  Gas- 
light Co.,  34  Wash.  23,  74  P.  1004. 

16.  A  dissolution  scheme  whereby  the 
realty  is  to  be  distributed  at  arbitrary  val- 
ues in  exchange  for  stock  and  the  other  as- 
sets among  the  remaining  stockholders,  with 
a  provision  for  equalization  In  case  the  lat- 
ter class  receives  more  than  the  first,  will 
not  confer  an  indefeasible  title  on  the  stock- 
holders taking  realty  and  they  may  on  fail- 
ure of  nonconcurring  stockholders  to  re- 
ceive their  just  share,  be  compelled  to  sur- 
render any  excess  In  value  over  the  pro  rata 
share  they  should  have  had.  Craycraft  v. 
National  Bldg.  &  L.  Ass'n,  25  Ky.  L.  R. 
1340,  77  S.  W.  923. 

17.  Agreement  to  cease  doing  business  In 
the  corporate  name  and  to  do  business  In 
another  for  mutual  benefit.  Robinson  v. 
First  Nat.  Bank  [Tex.  Civ.  App.]  79  S.  W. 
103. 

18.  Janeway  v.  Burn,  91  App.  Dlv.  165,  86 
N.  T.  S.   628. 

19.  A  foreign  statute  not  pleaded,  Impos- 
ing personal  liability  on  the  trustees  for 
such  taxes,  cannot  be  shown  to  prove  the 
payment  was  not  voluntary.  Janeway  v. 
Burn,   91   App.  Div.   165,   86   N.  T.   S.   628. 

20.  Such  a  suit  is  authorized  by  Laws  1892, 
p.  1811,  c.  687.  Janeway  v.  Burn,  91  App.  Div. 
165,  86  N.  T.  S.   628. 

21.  See   1  Curr.  D.   736. 

22.  Olds  V.  City  Trust,  Safe  Deposit  & 
Surety  Co.    [Mass.]    70  N.    B.  1022. 

23.  Land  of  the  Maryland  Agricultural  & 
Mechanical  Association  purchased  with  state 
aid  may  be  sold  for  the  benefit  of  the  state 
only  on  dissolution.  Not  on  cessation  of 
exhibitions  for  3  years  [Acts  1867,  o.  128; 
Acts  1870,  c.  89;  Acts  1890,  c.  73].  State  v. 
Maryland  Agricultural  &  Mechanical  Ass'n 
[Md.]  56  A.   484. 
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chise  was  granted."*  For  nonuser  a  corporation  may  be  ousted  from  a  disCnct 
portion  of  its  charter  rights.*' 

The  state,  has  the  burden  of  establishing  grounds  of  forfeiture.'"'  Allega- 
tions of  misuse  and  nonuse  of  corporate  powers  and  franchises  and  abandonment 
of  purposes  do  not  necessarily  import  actual  dissolution."^ 

The  Attorney  General  in  some  states  must  have  leave  of  the  supreme  court 
before  bringing  an  action  to  cancel  a  charter.*'  He  may  dismiss  such  a  suit  with- 
out consent  of  the  relators.*' 

Proceedings  to  forfeit  a  charter  on  the  ground  of  nonpayment  of  a  license  tax 
cannot  be  enjoined  if  the  tax  is  not  tendered  or  alleged  to  be  invalid.'" 

Custody  and  sale  of  property.'^ — If  several  receivership  or  liquidation  suits 
be  contemporaneous,  the  ordinary  rules  respecting  conflicts  of  jurisdiction  com- 
monly apply.**  The  receiver  cannot  take  possession  of  assets  in  the  possession  of 
third  persons  who  claim  adversely  and  who  are  not  parties.^*  After  appointment 
of  a  receiver  on  the  ground  of  insolvency,  ofiScers  cannot  make  valid  transfers  of 
assets,'*  but  on  receivership  of  a  foreign  company,  local  operators  of  its  manu- 
facturing plants  under  leases  were  allowed  to  retain  possession  to  complete  con- 
tracts involving  heavy  work  of  construction.''  The  appointment  of  a  trust  com- 
pany to  close  the  business  of  a  corporation  does  not  as  to  stockholders  render  the 
assets  trust  funds  to  be  administered  in  equity."  A  receiver's  sale  passes  only 
what  title  the  corporation  had.'^  He  is  not  liable  in  tort  to  an  employe  of  the 
receiver  for  an  injury  received  during  his  operation  of  the  road,"  and  after  ther 
term  at  which  the  sale  was  confirmed  cannot  refuse  a  deed  because  the  judgment 
of  sale  does  not  describe  the  land." 

Statutory  proceedings. — ^A  purely  statutory  action  for  dissolution  and  dis- 
tribution of  the  assets  of  a  corporation  cannot  be  joined  with  a  stockholder's  action 


24.  Nonaction  with  regard  to  a  power  to 
furnish  electricity  Is  not  a  usurpation,  where 
charter  is  not  exclusive.  State  v.  Twin  Vil- 
lage Water  Co.,  98  Me.    214,   56  A.   763. 

25.  State  V.  Twin  Village  Water  Co.,  98 
Me.   214,  56   A.  763. 

26.  State  V.  Twin  Village  Water  Co.,  98 
Me.  214,  56  A.  763.  Showing  issue  of  ficti- 
tious stock.  Where  the  evidence  Is  unsatis- 
factory, a  nonsuit  should  be  granted  in  an 
action  to  forfeit  charter.  State  v.  New  Or- 
leans Water  Supply  Co.  [La.]  36  So.  117.  A 
corporation  authorized  to  supply  water  and 
electricity  to  towns  and  individuals  and  cor- 
porations will  not  be  deemed  to  have  aban- 
doned the  power  as  to  electricity  by  nonuser 
until  it  appears  that  towns  or  their  inhab- 
itants in  sufiicient  numbers  to  justify  Its 
exercise,  desire  or  will  take  electric  light  or 
power.  State  v.  Twin  Village  Water  Co.,  98 
Me.  214,  56  A.  763.  Where  a  corporation  Is 
required  to  have  a  portion  of  its  works  In 
operation  within  a  limited  time,  a  reasona- 
ble time  is  implied  for  the  completion  of  the 
residue,  no  time  being  fixed.     Id. 

27.  State  V.  Maryland  Agricultural  &  Me- 
chanical Ass'n   [Md.]    56  A.   484. 

28.  Code,  §§  603,  604  (as  amended  by  Laws 
1899,  p.  604,  c.  533),  605,  2788.  Attorney  Gen- 
eral V.  Holly  Shelter  R.  Co.,  134  N.  C.  481, 
46   S.   E.   959. 

29.  Suit  under  Shannon's  Code,  5  5165, 
subsec.  4.  It  is  immaterial  that  considerable 
costs  have  accrued  which  will  work  a  hard- 
ship on  the  relators.  State  v.  Red  River 
Turnpike  Co.  [Tenn.]  79  S.  W.  798. 


30.  Proceedings  against  attorney  general 
held  against  the  state  ousting  jurisdiction  of 
Federal  courts.  Morencl  Copper  Co.  v.  Freer, 
127  F.  199. 

31.  General  rights,  duties  and  liabilities 
of  receivers  are  treated  fully  in  the  article 
Receivers,    2  Curr.   L.   1465. 

32.  See  Equity,  1  Curr.  L.  1048;  Jurisdic- 
tion, 2  Curr.  L.  604.  See  Anglo-American 
Land  Mortg.  &  Ag.  Co.  v.  Cheshire  Prov. 
Inst.,  124  F.  464;  Knott  v.  Evening  Post  Co., 
124  F.  342;  Gallagher  v.  Asphalt  Co.  of  Amer- 
ica [N.  J.  Bq.]  58  A.  403;  State  v.  New  Or- 
leans Water  Supply  Co.  [La.]  36  So.  117. 

33.  Bank  claiming  set-off  against  deposit. 
Wheaton  v.  Daily  Telegraph  Co.  [C.  C.  A.] 
124  F.  61. 

34.  A  warranty  deed  by  the  president 
thereafter  of  the  land  covered  does  not 
amount  to  an  equitable  assignment  of  a  mort- 
gage thereon,  the  title  to  the  note  having 
passed  to  the  receiver.  Brynjolfson  v.  Os- 
thus,  12  N.  D.  42,  96  N.  W.   261. 

35.  Ships  under  way.  Conklin  v.  United 
States  Shipbuilding  Co.,  123  F.  913. 

36.  Knott  V.  Evening  Post  Co.,  124  F. 
342. 

37.  Is  not  void  because  a  llenholder  is  not 
a  party.  Thompson  v.  Brownlle,  25  Ky.  L. 
R.    622,    76   S.  W.   172. 

38.  Though  the  purchaser  took  subject  to 
all  debts,  obligations  and  liabilities  of  the 
receivers.  Tobln  v.  Central  Vermont  R.  Co. 
[Mass.]    70  N.  B.    431. 

89.  Thompson  v.  Brownlle,  25  Ky.  L.  R. 
622,   76  S.  W.   172. 
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for  equitable  relief.**  In  such  a  proceeding  the  corporation  must  be  the  sole 
defendant,  unless  the  remedy  admits  of  more."  The  statutory  injunction  which 
places  the  corporation  under  disabilities  with  regard  to  its  franchises  must  be 
ordered  before  any  statutory  receiyer  can  be  appointed."  A  mere  rratraining  or- 
der or  preliminary  writ  of  injimction  is  not  sufficient.*'  The  proceeding  on  mo- 
tion to  show  cause  is  not  a  mere  motion  for  an  interlocutory  injimction,  but  what 
is  really  done  is  to  conduct  a  final  hearing  of  the  cause  and  make  a  final  decree 
therein.** 

A  proceeding  under  the  New  Jersey  act  involyes  a  money  controversy  within 
Federal  jurisdiction.*"* 

A  citizen  of  another  state  may  obtain  through  the  Federal  courts  relief  which 
the  state  court  of  equity  may  afford,*'  but  a  simple  contract  creditor  cannot  come 
into  a  Federal  court  of  equity  to  seize  the  property  of  a  corporation  and  compel 
its  application  to  his  claims,  though  he  has  such  right  under  the  state  statute.*^ 
The  Federal  courts  will  work  out  the  relief  granted  according  to  their  own  rules 
of  procedure.**  Circuit  courts  in  other  districts  will  take  ancillary  jurisdiction 
and  assist  in  carrying  out  the  purpose  of  the  Federal  court  at  the  place  of  domicile.*' 
In  ancillary  proceedings  in  receivership  of  a  foreign  insolvent  corporation,  hold- 
ing stock  in  domestic  corporations,  such  corporations  should  be  made  parties  where 
a  question  arises  as  to  the  transfer  of  their  shares  to  the  receiver.'^ 

Effect  of  dissolution.'^ — A  corporation  after  repeal  of  its  charter  may  be  re- 
garded as  still  in  existence  to  permit  its  pueviously  incurred  liabilities  to  be  en- 
forced." But  after  dissolution  of  a  corporation  pending  proceedings  by  it,  it 
can  be  prosecuted  or  judgments  enforced  only  imder  statutory  authority  or  by 
virtue  of  some  priuciple  of  equity  requiring  it.'*  It  cannot  appear  by  attorney"* 
or  appeal  from  a  default  judgment  rendered  against  it,*"  though  a  decree  of  dis- 
solution does  not  affect  bankruptcy  proceedings  pending  in  another  state,"  or 
divest  a  lien  on  specific  assets."'    After  dissolution  for  insolvency,  pending  per- 


40.  The  latter  only  was  considered.  Pierce 
V  Old  Dominion  Copper  Mln.  &  Smelting  Co. 
[N.  J.  Eq.]  58  A.  319. 

41.  Pierce  v.  Old  Dominion  Copper  Mln.  & 
Smelting  Co.  [N.  J.  Eq.]  58  A.  319. 

42.  Hence  where  the  Federal  courts  have 
.allowed  a  creditor  to  proceed  in  a  suit  based 

on  the  statute  so  far  as  It  is  a  proceeding  to 
sequestrate  assets  for  the  benefit  of  cred- 
itors, and  granted  an  ancillary  injunction, 
a  receiver  would  not  get  title  under  the  stat- 
ute, such  not  being  the  statutory  Injunction 
and  the  state  court  would  have  jurisdiction 
to  grant  the  statutory  injunction  [P.  S.  1829, 
p  58].  Gallagher  v.  Asphalt  Co.  of  Amer- 
ica  [N.  J.  Eq.]    58   A.   40'3. 

43.  The  statutory  Injunction  must  be  also 
ordered  or  already  ordered  [Laws  1828-29, 
p  60  §  8.  Corporation  Act  (Laws  1896,  p. 
298  c  185)  I  66].  Pierce  v.  Old  Dominion 
Copper  Mln.   &  Smelting  Co.    [N.   J.   Eq.]    68 

44  A  summary  final  hearing  cannot  be 
had  concurrently  with  a  motion  for  an  in- 
terlocutory order  for  a  preliminary  Injunc- 
tion [Laws  1896,  p.  298,  c.  185  §§65,  66]. 
Pierce  v  Old  Dominion  Copper  Mln.  &  Smelt- 
ing Co.    [N.    J.  Eq.]   58  A.   319. 

i5  p  S  1896.  p.  298,  §  6B.  Jacobs  v. 
Mexican   Sugar  Co.,    130   P.   589. 

46  Jacobs  V.  Mexican  Sugar  Co.,  130  F. 
589  '  Though  the  statute  confers  on  a  state 
court  jurisdiction  which  neither  the  state 
courts  nor  Federal  courts  had  previously  ex- 


ercised. Conklln  v.  United  States  Shipbuild- 
ing Co.,  123  F.  913.  Corp.  Act,  N.  J.  Revision 
1896,  p.  298,  §§  65,  66,  permitting  appointment 
of  a  receiver  of  an  insolvent  corporation  at 
the  suit  of  a  creditor  or  stockholder,  may 
be  enforced  in  the  Federal  courts  where  the 
requisite  jurisdictional  features  of  amount 
and  parties  are  present.  United  States  Ship- 
building Co.  V.  Conklln  [C.  C.  A.]  128  P. 
132. 

47.  Jacobs  V.  Mexican  Sugar  Co.,  130  P 
589. 

48.  Land  Title  &  Trust  Co.  v.  Asphalt  Co. 
of  America  [C.  C.  A.]  127  P.  1. 

49.  60.  Conklln  v.  United  States  Ship- 
building Co.,  123  P.  913. 

61.    See  1  Curr.  L.  738. 

sa.  Ky.  St.  1894,  §  1897.  Board  of  Coun- 
cilmen  of  City  of  Frankfort  v.  Deposit  Bank 
[C.  C.  A.]  124  F.  18. 

63.  Substitution  must  be  made  under  the 
authority  of  statute  and  the  action  can  no 
longer  be  carried  on  In  the  name  of  the  cor- 
poration. MacRae  v.  Kansas  City  Piano  Co. 
[Kan.]   77  P.   94. 

54.  Austen  v.  Columbia  Lubricants  Co., 
87   N.    T.   S.    497. 

55.  The  judgment  is  null  and  can  be  at- 
tacked directly  or  by  appeal  or  collaterally 
by  a  person  in  Interest.  Austen  t.  Columbia 
Lubricants  Co.,  87  N.  T.   S.   497. 

56.  In  re  White  Mountain  Paper  Co.  127 
P.  180. 

57.  Dissolution    of     the     corporation     and 
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fonnance.  of  constr-uction  contracts  with  it,  the  contractor  must  recover  on  a  quan- 
tum meruit  for  services  to  the  termination  of  the  contract,  and  cannot  have  dam- 
ages for  breach."* 

Stockholders  after  judgment  of  dissolution  may  sell  their  interest  in  the 
assets  to  a  new  corporation  in  consideration  of  shares  of  its  stock,  subject  to  pay- 
ment of  debts  and  costs  of  administration." 

Reopening  of  proceedings. — ^A  court  rendering  a  judgment  .of  dissolution  may, 
80  long  as  its  control  over  the  proceedings  continues  under  the  usual  course  of 
judicial  procedure,  open  and  set  aside  the  judgment  for  cause  and  reinstate  the 
corporation  in  life  to  enable  that  to  be  done  properly  which  was  before  improperly 
done.'"  The  moving  party  must  proceed  with  diligence."^  It  cannot  be  urged 
that  the  relief  if  granted  would  be  of  no  benefit."^  The  setting  aside  of  the  judg- 
ment of  dissolution  because  of  wrongful  concealment  of  a  claim  is  not  conclusive 
as  to  the  validity  of  the  claim."  , 

§  13.  Succession  of  corporations;  reorganization;  consolidation.** — ^Majority 
stockholders  may  in  good  faith  consolidate  despite  the  objection  of  the  minority." 
The  mere  fact  that  a  holding  company  appoints  both  boards  does  not  invalidate 
such  action  taken  against  objection  of  the  "minority.""  The  merger  of  corporations 
is  unlawful  if  it  creates  a  combiuation  or  monopoly  under  the  law."' 

The  powers  of  a  reorganization  committee  are  limited  by  the  terms  of  the 
bondholders'  agreement  creating  it."*  On  an  agreement  for  reorganization  pend- 
ing foreclosure,  where  bonds  are  to  be  deposited  by  the  holders  subject  to  the  con- 
trol of  the  committee,  there  is  no  implied  agreement  that  the  plan  be  filed  before 
sale."'    Eatification  of  a  plan  of  reorganization  may  be  conclusively  given  by  fail- 


fallure  to  proceed  to  revive  a  judgment  does 
not  aftect  a  judgment  creditor's  right  to  sat- 
isfaction from  personal  assets  of  the  cor- 
poration on  which  he  claims  a  lien,  by  an 
intervention  In  receivership  before  dissolu- 
tion. Atlantic  Trust  Co.  v.  Bana  [C.  C.  A.] 
128   F.    209. 

58.  The  same  rule  applies  -where  the  con- 
tractor Is  a  director,  and  though  the  con- 
tractor afterward  purchases  the  property 
and  obtains  the  benefit  of  the  Improvement. 
GrifBth  v.  Blackwater  Boom  &  Lumber  Co. 
[W.  Va.]   48  S.  E.  442. 

SO.  State  V.  New  Orleans  Water  Supply 
Co.    [Da,]    36   So.   117. 

60.  Final  order  In  winding  up  set  aside 
because  of  claims  wrongfully  concealed  from 
the  receiver  by  the  officers.  The  property 
had  been  before  dissolution  transferred  to 
another  corporation  under  agreement  to  hold 
it  harmless.  Sullivan  County  R.  Co.  v.  Con- 
necticut River  Lumber  Co.,  76  Conn.  464,  57 
A.  287.  A  complaint  sufficient  to  support  a 
judgment  setting  aside  a  judgment  of  disso- 
lution is  not  Invalidated  by  the  fact  that 
averments  of  fraud  unsustained  by  proof  are 
incorporated  in  it  by  amendment  to  meet  a 
demurrer  sustained  because  of  their  absence. 
Id.  It  is  sufficient  showing  of  a  claim  au- 
thorizing the  setting  aside  of  a  judgment  of 
dissolution  to  show  that  claimant  had  an 
Interest  in  a  bridge  destroyed  by  reason  of 
a  jam  of  logs  belongingr  to  the  dissolved 
corporation,  and  that  It  asserted  in  good 
faith  that  the  corporation  was  negligent  In 
allowing  the  jam.     Id. 

61.  Holder  of  claim  is  not  guilty  of  laches 
preventing  setting  aside  of  a  Judgment  of 
dissolution,  where  delay  was  caused  by  con- 
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cealment  of  proceedings  and  Institution  of 
action  by  mistake  against  corporation  not 
liable.  On  this  issue  a  ruling  as  to  the 
duty  of  corporate  officers  to  acknowledge 
liability  Is  Immaterial.  Sullivan  County  R. 
Co.  V.  Connecticut  River  Lumber  Co.,  76 
Conn.  464,   57  A.   287. 

62.  The  fact  that  a  manufacturing  com- 
pany liable  for  a  claim  for  damages  has 
transferred  all  Its  property  to  another  cor- 
poration under  a  contract  making  it  prin- 
cipally responsible,  and  the  manufacturing 
company  a  surety,  does  not  prevent  the  set- 
ting aside  of  a  judgment  dissolving  the  man- 
ufacturing company  on  the  ground  that  tho 
claim  was  wrongfully  concealed  from  Its 
receiver.  Sullivan  County  R.  Co.  v.  Con- 
necticut River  Lumber  Co.,  76  Conn  464  67 
A.   287. 

63.  Sullivan  County  R.  Co.  v.  Connecticut 
River  Lumber  Co.,    76   Conn.   464,    67   A.    287. 

64.  See  1  Curr.  L.  739.  Reorganization  by 
bondholders,    see   post,    5   16C. 

65.  Pierce  v.  Old  Dominion  Copper  Mln. 
&  Smelting  Co.  [N.  J.  Bq.]  68  A.  319.  Will 
not  be  enjoined  merely  because  a  prior  con- 
solidation was  enjoined  which  embodied  dif- 
ferent plan.     Id. 

66.  Where  the  boards  are  not  shown  to 
be  "dummies."  Pierce  v.  Old  Dominion  Mln. 
&  Smelting  Co.   [N.  J.  Eq.]   58   A.  319. 

67.  Combinations  and  Monopolies,  3  Curr 
L.    706. 

68.  Plan  held  not  in  accordance  with 
agreement  wherefore  dissent  was  not  re- 
quired. United  Waterworks  Co.  v.  Stone 
127  F.  687. 

69.  Failure  to  file  such  plan  does  not 
work  Injury  where  property  is  purchased  by 
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ure  to  withdraw  within  a  fixed  time  after  notice  of  the  plan.'"'  A  bondholder's 
right  to  object  is  lost  by  laches/*  but  participation  in  the  plan  does  not  prevent  an 
accounting  against  trustees.^^  The  corporation  formed  by  the  trustees  is  not  a 
necessary  party  to  such  an  accounting.'^  An  association  of  bondholders  engaged 
in  reconstruction  of  an  electric  line  under  the  receiver's  permission  may  be  liable 
for  injury  to  an  employe.'*  A  sale  on  foreclosure  to  a  reorganization  committee  is 
valid,  though  the  committee  is  self-appointed.'"  The  efEect  of  a  succession  or  con- 
solidation depends  largely  on  the  statutory  conditions  peculiar  to  each  case.'"  If 
their  respective  charters  so  permit  and  the  general  law  does  not  forbid,  charter 
powers,  privileges  and  immunities  of  the  constituent  corporations  pass  to  the  consoli- 
dated company."  In  determining  the  effect  of  a  consolidation  by  legislative  act 
creating  at  the  same  time  a  new  corporation,  the  statute  authorizing  consolidation, 
only,  is  to  be  resorted  to  both  as  to  the  duties  of  the  new  corporation  and  the 
merged  corporation.'*  A  purchase  of  one  by  another  does  not  confer  on  the  pur- 
chaser powers  beyond  its  charter,'"  nor  can  a  successor  newly  formed  under  gen- 
eral laws  take  franchises  against  the  policy  of  the  law,  though  one  of  the  prede- 
cessors exercised  them.'"  Franchises  do  not  pass  as  transferable  "property"  or 
"assets  and  effects."'* 

If  there  is  a  complete  corporate  succession*''  or  a  mere  change  in  corporate 
name,  but  without  change  of  identity,'*  liabilities  of  the  old  corporation  rest  on 
the  new.  A  reorganized  corporation  may  assume  indebtedness  of  the  old.'*  The 
articles  of  incorporation  are  not  conclusive  on  the  question  of  assumption.'^  Where 
there  has  been  no  assumption  of  the  debts  of  the  old  corporation  and  the  circum- 
stances negative  any  such  intent,  it  must  appear  that  the  new  corporation  is  the 
same  legal  entity  having  a  continued  existence  under  a  new  name." 

The  aBSuming  company  may  be  sued  directly,"  and  a  successor  must  be 
brought  into  a  bill  to  remove  a  nuisance  ii  the  transfer  was  prior  to  suit." 


the  committee  and  tendered  the  bondhold- 
ers. Industrial  &  General  Trust  v.  Tod,  87 
N.  T.  S.  687. 

70.  Industrial  &  General  Trust  v.  Tod,  87 
N.  Y.  S.  687. 

71.  Abondholder  who  with  full  knowledge 
of  foreclosure  proceedings,  a  reorganization 
committee  and  its  acts  and  of  everything 
before  transfer  of  title,  remains  silent,  can- 
not a.  year  and  a  half  after  the  completion  of 
all  the  transactions,  insist  on  payment  in 
full  from  proceeds  of  sale.  Bill  held  not  to 
disclose  fraud  or  excuse  laches.  Cutter  v. 
Iowa  Water  Co.,  128  P.  BOB. 

72.  A  bondholder  is  not  prevented  from 
seeking  accounting  against  trustees  pur- 
chasing for  his  benefit  at  foreclosure  by  the 
fact  that  he  receives  securities  of  a  new  cor- 
poration formed  as  part  of  the  plan  to  pur- 
chase, and  by  laches  where  his  bill  avers  that 
he  has  proceeded  immediately  on  discovery 
of  the  facts.  Dunning  v.  Bates  [Mass.]  71  N. 
Sj    309 

73.  Dunning  v.  Bates  [Mass.]  71  N.  E.  309. 

74.  Standard  Light  &  Power  Co.  v.  Mun- 
sey    [Tex.    Civ.   App.]    76   S.   W.   931. 

75.  Cutter  v.  Iowa  "Water  Co.,  128  P.  BOB. 
78.    See  2  Clark  &  M.  Corp.  §§  335-363. 
77.     Consolidated     Gas     Co.     v.     Baltimore 

County  Com'ra  [Md.)  B7  A.  39.  A  corpora- 
tion, the  result  of  merger,  acquires  the  right 
of  merged  companies  to  increase  stock  with- 
out payment  of  bonus  [Act  May  18,  1861,  P. 
I,.  702].  Commonwealth  v.  Buffalo  ft  S.  R. 
Co.,  207  Pa.  154,  56  A.  409. 


78.  Succession  of  Hutchison,   112   La.    656, 

36  So.   639. 

79.  A  purchase  of  the  entire  property  does 
not  pass  franchises  on  a  corporation  having 
no  authority  under  its  own  charter  to  ac- 
quire franchises  or  carry  on  the  business  of 
others.      Southern   R.   Co.   v.   Mitchell    [Ala.] 

37  So.  85. 

80.  Exclusive  franchise.  Shaw  v.  Cov- 
ington, 194  U.  S.  593,  48  Law.  Ed.  1131. 

81.  Ky.  St.  §§  555,  556.  Shaw  v.  Coving- 
ton, 194  U.  S.  693,  48  Law.  Ed.  1131. 

82.  A  surety  company  which  absorbs  the 
assets  and  assumes  the  liabilities  of  anoth- 
er and  is  in  all  respects  its  corporate  suc- 
cessor is  liable  on  a  bond  issued  by  it.  Man- 
ny v.  National  Surety  Co.  [Mo.  App.]  78  S. 
W.   69. 

83.  Ky.  St.  1903,  {  560.  Wilhite  v.  Con- 
vent of  Good  Shepherd,  25  Ky.  L.  R.  1375,  78 
S.  W.   138. 

84.  Laws  1892,  pp.  1825,  1826,  c.  688,  §5 
3,  4.  Klein  v.  East  River  Elec.  Light  Co.,  90 
App.  Div.  92,  86  N.  T.  S.  164.  Evidence  held 
sufficient  prima  facie  to  show  assumption  of 
mortgage  by  successor  corporation.     Id. 

85.  Klein  v.  East  River  Elec.  Light  Co., 
90    App.  Div.    92,    86   N.   Y.   S.    164. 

86.  A  new  corporation  organized  by  the 
officers  and  stockholders  of  an  old  one  to  ac- 
quire its  property,  which  it  does  at  judicial 
sale,  is  not  thereby  rendered  liable  at  law 
for  the  old.  Armour  v.  Bement's  Sons  [C.  C. 
A.]  123  P.  56. 

87.  One  insurance  company  agreed  to  as- 
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§  14.  Stock  and  membership.^* — The  scope  of  this  section  is  limited  to  the 
relations  of  the  corporation,  and  its  members  inter  se.  Equities  of  creditors  may 
prevent  the  corporators  and  members  from  relying  on  rights  sufficient  as  between 
themselves  and  may  augment  their  liability.  The  statutory  liability  for  the  pro- 
tection of  creditors  is  also  treated  in  a  later  section.'" 

(§  14)  A.  MembersMp  in  corporations  in  general."'^ — One  may  become  a 
stockholder  without  issuance  of  certificate  by  recognition  when  so  acting.'*  In 
the  case  of  incorporate  societies,  various  qualifications  are  exacted  of  members."' 
The  corporation  may  discipline  or  expeP*  its  members  for  violation  of  terms  of 
reasonable  by-laws.'"  Methods  provided  by  the  corporation  wUl  be  upheld  unless 
void  for  unreasonableness  or  illegal.'*  A  corporate  tribunal  to  try  ofEenses  against 
its  laws  will  not  be  interfered  with  by  a  court  of  equity  on  the  ground  that  it  may 
commit  jurisdictional  error,  or  on  the  ground  that  the  charges  are  not  'sufficiently 
definite.'^  The  member  is  entitled  to  notice  of  hearing  and  charges."  Submis- 
sion to  trial  by  the  governing  body  may  waive  objections,  or  they  may  be  cured 
by  proper  action  before  proceedings  are  brought  at  law.'*  Action  of  stockholders 
as  such  may  be  enjoined  pending  suit  to  ascertain  their  status.^ 

(§  14)  B.  Capital  stock  and  shares  of  stock." — "Capital  stock"  is  the  money 
or  property"  paid  in  as  distinguished  from  the  shares  of  stock.*  Shares  of  stock 
are  choses  in  action.'  They  cannot  be  regarded  as  "money  at  interest,"'  and  a 
corporation  is  not  for  purposes  of  taxation  regarded  as  a  bailee  in  possession- of 
its  stock.''  The  property  situs  of  shares  for  the  purpose  of  jurisdiction  has  been 
held  to  be  where  the  corporation  was  holding  them  pending  an  exchange  for 
shares  of  other  corporations.* 

Whether  the  stock  may  or  must  be  full  paid  at  time  of  issue  depends  on  the 


sume  the  risks  ol  another.     Ruohs  v.  Trad- 
ers' Fire  Ins.  Co.  [Tenn.]  78  S.  W.  85. 

88.  Xctlon  to  require  removal  of  a  dam. 
Commonwealth  v.  Newton  [Mass.]  71  N.  B. 
699.  See  title  Abatement  and  Revival,  3 
Curr.  L.  1,  as  to  the  substitution  of  purchas- 
ers before  action.  See,  also.  Parties,  2  Curr. 
U   1092. 

89.  Whom  the  creditors  may  regard  as 
stockholders,  see  post,  §  16B-F. 

90.  Consult  post,  i  16. 

91.  See   1   Curr.  L..   744. 

92.  Delivery  of  certificate  Is  not  neces- 
sary to  Impose  liability  on  contract  of  pur- 
chase where  purchaser  has  been  recognized 
ana  acted  as  a  stockholder.  Cotter  v.  Butte 
&  R.  Valley  Smelting  Co.   [Mont.]   77  P.  509. 

93.  See  Associations  and  Societies,  3  Curr. 
L.  34S;  Fraternal  and  Mutual  Benefit  Associa- 
tions, 2  Curr.  L..  79. 

94.  Ki.  See  Associations  and  Societies,  3 
Curr.  li.  346;  Fraternal  and  Mutual  Benefit 
Associations,  2  Curr.  L.  79.  By-laws  of  an 
exchange  In  general  language  governing  con- 
duet  of  members  will  be  held  to  cover  deal- 
ings with  nonmembers.  Wood  v.  Chamber 
of  Commerce,  119  Wis.  367,  96  N.  W.  835. 

96.  Wood  V.  Chamber  of  Commerce,  119 
Wis.  367,  96  N.  W.  835;  Board  of  Trade  of 
City  of  Chicago  v.  Weare,  105  111.  App.  289. 
Evidence  held  to  show  authority  of  commit- 
tee to  try  a  controversy  between  members 
de  novo.  People  v.  East  Buftalo  Live  Stock 
Ass'n,  88  App.  Dlv.  619,  84  N.  T.  S.  79B. 
Facts  alleged  held  sufficient  to  state  a  cause 
of  action  to  enjoin  expulsion,  notwithstand- 
ing a  conclusion  of  law  that  plaintiff  was  en- 


titled in  common  to  corporate  property. 
Williamson  v.  Wager,  90  App.  Dlv.  186.  86  N 
Y.  S.   684. 

97.  Wood  V.  Chamber  of  Commerce,  119 
Wis.    367,    96   N.    W.    835. 

98.  Expulsion  under  Laws  1875,  p.  264,  c. 
267.  People  v.  Bast  Buffalo  Live  Stock 
Ass'n,  88  App.  Dlv.  619,  84  N.  T.  S.  795. 

99.  People  v.  Old  (Juard  of  City  of  New 
York,  87  App.  Dlv.  478,  84  N.  Y.  S.  766. 

1.  Action  by  stockholder.  State  v.  Ken- 
nan  [Wash.]   76  P.  516. 

2.  See    1   Curr.    I*    744. 

3.  Letters  patent  purchased  with  an  Is- 
sue of  capital  stock  become  capital.  Subject 
to  taxation.  American  Mutoscope  Co.  v. 
State  Board  of  Assessors  [N.  J.  Law]  66  A 
369. 

4.  "Capital  stock"  as  used  In  the  New 
York  tax  law  does  not  mean  share  stock; 
it  is  limited  to  the  actual  money  or  property 
paid  in  and  possessed  by  the  corporation  as 
such.  People  v.  Feltner,  92  App.  Dlv  518 
87   N.  Y.   S.   304. 

B.  Husband  is  entitled  at  common  law. 
Johnson  v.  Hume  [Ala.]  36  So.  421. 

e.  Stock  is  the  holder's  proportionate  right 
in  the  corporation  Itself,  to  have  its  pur- 
poses carried  on,  to  share  in  its  profits  and 
its  assets  on  dissolution.  Scrip  is  the  evi- 
dence of  the  right  to  obtain  shares.  Sweet- 
sir  V.  Chandler,  98  Me.   145,  56  A.  584.  ' 

7.  Commonwealth  v.  Chesapeake  &  O.  R. 
Co.,  25  Ky.  L.  R.  1126,  77  S.  W.  186. 

8.  Situs  changes  only  when  exchange  la 
made.  Fowler  v.  Jenks,  »0  Minn.  74  96  N 
W.  914. 
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statutes,  and  particularly  on  the  kind  of  corporation.*  Any  property  which  the 
corporation  may  hold  may  be  taken  as  payment/"  and  binds  the  corporation,  not- 
withstanding an  oTervaluation,^^  and  by  ratification  may  be  binding  on  other 
stockholders  as  well.^" 

If  a  reissue  is  equitably  distributed  between  stockholders,  the  question  of 
over  or  under  valuation  cannot  arise  between  them.  Before  issue,  the  stockhold- 
ers owned  the  entire  equity  in  the  assets  and  all  received  their  proportionate  shares 
of  the  new  issue.^'  A  stockholder  cannot  object  that  a  preferential  right  to  sub- 
scribe was  denied  to  stockholders  of  a  different  class.^*  He  may  lose  his  own 
preferential  right  by  laches.^"  As  to  creditors,  he  may  become  estopped  to  deny 
that  he  subscribed,*'  and  by  voting  for  an  increase  is  estopped  from  asserting  the 
invalidity  of  it.*' 

An  ante-corporate  agreement  does  not  limit  a  charter  power  to  increase 
stock.*'  The  amoimt  of  capital  is  not  altered  by  transforming  preferred  into 
common  stock.** 

If  the  rights  of  creditors  be  not  impaired,  a  corporation  may  in  good  faith 
buy  back  its  shares  from  a  stockholder.'"  A  corporation  prohibited  from  paying 
part  of  its  capital  to  any  stockholder  cannot  buy  his  stoek,^*  but  a  co-operative 
trading  corporation  may  provide  that  a  withdrawing  member  shall  be  pai'd  the 
par  value  of  his  stock  on  application  to  the  directors."  A  purchase  by  a  corpora- 
tion of  its  own  stock  is  not  a  reduction  of  tiie  capital  stock  in  the  absence  of  a 
showing  of  an  intention  to  merge  or  extinguish  it,"'  and  when  the  stock  is  fully 
paid,  such  purchase  is  not  void 'as  allowing  a  subscriber  secretly  to  withdraw  his 
subscription."*  In  order  to  fix  a  breach  of  agreement  to  repurchase  stock,  a 
traider  according  to  the  terms  is  essential." 

The  remedy  prescribed  by  statute  in  Pennsylvania  in  case  of  illegal  stock  issue 
by  railroads  is  exclusive." 


91  In  the  absence  of  legislative  prohibi- 
tion, a  building  and  loan  association  may 
issue  paid  up  stock.  Bell  v.  Southern  Home 
Bldg.  &  I*  Asa'n   [Ala.]   37  So.   237. 

10.  Stock  In  other  corporation.  Southern 
Trust  &  S.  D.  Co.  v.  Teatman,  130  P.  798. 

11.  Voidable  as  to  creditors  or  other  stock- 
holders prejudiced  thereby.  Parmelee  v. 
Price,  208  111.  B44,  70  N.  B.  725. 

12.  Ratification  held  for  Jury  where  Mary- 
land corporation  accepted  and  retained  such 
stock  for  two  years,  pledged  it  as  collateral 
and  collected  dividends,  and  did  not  repudi- 
ate the  agreement  until  after  depreciation  In 
value.  Southern  Trust  &  S.  D.  Co.  v.  Teat- 
man,  130  F.  798. 

18.  Facts  held  not  to  authorize  a  recov- 
ery of  a  sum  paid  stockholders  from  the 
sale  of  bonds  to  secure  the  transfer  of  stock 
given  as  bonus  to  the  purchaser  on  the 
ground  that  such  sum  was  assets  wrongfully 
withdrawn.  Great  Western  MIn.  &  Mfg.  Co. 
V.   Harris    [C.   C.  A.]    128   F.   321. 

14.  Preferred  stockholders  were  not  al- 
lowed Weldenfeld  v.  Northern  Pac.  R.  Co. 
[C.   C.'  A.]    129   F.   305.  .  ,        ^        , 

15.  Shareholder  who  has  delayed  six 
months  to  make  demand  for  the  shares  for 
which  he  has  a  right  to  subscribe  cannot  re- 
strain others.  Hoyt  v.  Shenango  Valley  Steel 
Co.,   J07  Pa.    208,    56   A.   422.  ,     ,  ^   ,^ 

16.  See  post,  5  1«.  Where  stockholders 
me  a  oertlfloato  of  Increase  of  capital  stock 
and  Issue  a  mortgage  and  bonds  on  the  faith 
thereof,    they   will.    In   event  they   make   no 


disposal  of  the  Increase  of  stock,  be  es- 
topped to  deny  that  they  Intended  to  take  It 
themselves.  Krelsser  v.  Ashtabula  Gas  Light 
Co.,  24  Ohio  CIrc.  R.  313. 

17.  Kreisser  v.  Ashtabula  Gas  Light  Co., 
24  Ohio  Clrc.  R.  313. 

18.  A  stockholder  cannot  object.  Martin 
V.  Remington-Martin  Co.,  88  N.  T.  S.  573. 

19.  Retirement  of  preferred  stock  with 
certificates  of  Indebtedness  and  issue  of  com- 
mon stock  to  take  up  such  certificates. 
"Weldenfeld  v.  Northern  Pac.  R.  Co.  [C.  C.  A.] 
129   F.   305. 

20.  Porter  v.  Plymouth  Gold  Mln.  Co. 
[Mont.]    74   P.   938. 

21.  Complaint  held  sufllclent  under  1  Ball. 
Ann.  Codes  &  St.  §  4265  to  recover  money 
paid  a  stockholder  by  the  corporation  for 
his  stock,  though  It  does  not  allege  Insolv- 
ency at  the  time  of  purchase  or  negative  In 
terms  that  payment  was  from  surplus  earn- 
ings.    Talt  V.  Pigott,  32  vyash.  344,  73  P.  364. 

22.  Such  a  by-law  confers  an  absolute 
right  and  the  measure  of  damages  for  re- 
fusal to  so  pay  Is  the  par  value  with  inter- 
est from  date  of  refusal.  Lindsay  v.  Arling- 
ton Co-operative  Ass'n  [Mass.]   71  N.  B.  797. 

23.  Civ.  Code,  §  438.  Porter  v.  Plymouth 
Gold  Mln.  Co;  [Mont.]   74  P.  938. 

24.  Porter  v.  Plymouth  Gold  Mln.  Co. 
[Mont.]    74    P.    938. 

25.  Averment  In  suit  for  price  that  plain- 
tiffs are  "ready  and  willing"  Is  Insufilclent, 
and  an  offer  before  the  date  fixed  Is  prema- 
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As  between  the  parties,  a  stockholder  may  waive  the  advantages  accruing  to 
preferred  stock  and  agree  with  the  corporation  that  it  shall  be  treated  as  com- 
mon,"' and  a  subsequent  taker  of  stock  is  bound.'"  Subsequent  legislation  may 
confer  power  to  retire  preferred  stock  which  was  issued  in  contemplation  of  such 
power."*  After  a  retirement  of  preferred  stock,  the  holder  becomes  a  stranger  to 
the  corporation.*" 

One  is  not  entitled  tb  new  stock  in  lieu  of  that  which  the  corporation  suf- 
fered to  be  sold  under  a  pledge  for  its  benefit."'  He  must  prove  a  resolution  grant- 
ing such  right,'*  and  seasonably  claim  it,"  and  his  assignee  is  in  the  same  posi- 
tion.'* 

Reasonable  conditions  may  be  imposed  to  protect  the  company  when  a  new 
certificate  is  asked  in  lieu  of  a  lost  one."  Correction  of  a  mistake  will  be  denied 
for  laches."  Where  a  substitution  of  certificates  is  obtained  by  fraud,  the  holder 
may  recover  under  the  terms  of  those  formerly  held  by  him,"'  and  evidence  of 
statements  of  an  agent  as  to  the  contents  of  the  new  certificates  is  admissible  in 
proof  of  such  fraud." 

(§  14)  C.  Subscriptions  to  capital  stock,  and  other  agreements  to  take 
stock." — A  writing  is  necessary  only  as  it  would  be  in  any  contract."  Partial 
failure  of  consideration  is  no  defense  to  a  note  given  for  stock.*'  If  made  on 
condition  precedent,  a  subscription  or  payment  thereon  is  not  binding  until  the 
condition  be  fulfilled;*"  but  a  condition  is  waived  by  acceptance  and  sale  of  the 
stock.*' 

Stock  subscriptions  may  be  avoided  where  based  on  false  representations  of 
fact,**  but  false  representations  after  subscription  cannot  be  urged  against  liabil- 


ture  [Clv.  Code,  J  I960].    Porter  v.  Plymouth 
Gold  Mln.  Co.   [Mont.]  74  P.  938. 

26.  Attorney  general  must  sue  and  not  an 
individual  stockholder  under  Act  May  7, 
1887,  P.  S.  94,  S  4.  Tetter  v.  Delaware  Val- 
ley  R.'    Co.,    206    Pa.    485,    56    A.    57. 

27.  Pendleton  v.  Harris-Emery  Co.  [Iowa] 
100  N.  W.  117.  A  pledgor  of  stock  may 
waive  Its  character  as  preferred  with  the 
corporation  subject  to  the  pledgee's  lien,  and 
a  third  person  cannot  assert  the  Invalidity 
of  such  a  waiver.     Id. 

28.  The  possibility  that  an  antecedent 
pledgee  of  the  stock  may  assert  right  to 
treat  It  as  preferred  does  not  avail.  Pendle- 
ton V.  Harris-Emery  Co.  [Iowa]  100  N.  W. 
117. 

29.  Option  to  retire  preferred  stock  was 
inserted  In  the  certificates  of  both  preferred 
and  common  stock  [Laws  Wis.  1897,  p.  632, 
c.  294,  Laws  Wis.  1899,  p.  296,  c.  193,  has 
such  effect,  were  Laws  "Wis.  1896,  o.  244,  S  11, 
p  476  inadequate].  Weldenfeld  v.  Northern 
Pac.  R.  Co.  [C.  C.  A.]  129  F.  306. 

30.  Weldenfeld  v.  Northern  Pac  R.  Co. 
[C.  C.  A.]   129  F.  805. 

81.  He  is  a  mere  creditor.  Dempster  v. 
Rosehill  Cemetery  Co.,  206  111.  261,  68  N.  B. 
1070. 

32.  Dempster  v.  Rosehill  Cemetery  Co., 
206  111.  261,  68  N.  E.  1070. 

33.  Failure  for  forty  years  to  assert  a, 
right  to  be  issued  stock  held  laches.  Demp- 
ster V.  Rosehill  Cemetery  Co.,  207  111.  281, 
68  N.  B.  1070. 

S4.  Dempster  v.  Rosehill  Cemetery  Co., 
206  111.   261,   68   N.  B.   1070. 

SB.  Acts  1886,  p.  606,  c.  168  Is  repealed 
by  Acts  1901,  c.  2,  p.  37,  9  96  and  the  cor- 
poration is  not  entitled  to  hold  a  certificate 


issued  In  place  of  a  lost  certificate  for  6 
years,  but  may  now  exact  security.  Travers 
&  Co.  V.  North  Carolina  R.  Co.  [N.  C]  46  S. 
E.  661. 

38.  After  14  years  and  after  death  of  par- 
ties to  whom  erroneous  issue  was  made. 
Stock  in  exchange  for  laijd  owned  by  or- 
ganizers. In  re  Ridgfway's  Account,  206  Pa. 
687,  66  A.   26. 

37.  Trinity  Valley  Trust  Co.  v.  Stookwell 
[Tex.  Clv.  App.]  81  S.  W.  793. 

38.  For  purpose  of  showing  fraud  and  not 
to  vary  contract.  Trinity  Valley  Trust  Co. 
V.  Stockwell  [Tex.  Civ.  App.]  81  S.  W.  793. 

39.  See  1  Curr.  L.  749. 

40.  A  present  subscription  postponing  only 
payment  and  Issuance  of  a  certificate  be- 
yond a  year  is  not  within  the  Statute  of 
Frauds.     Reed  v.   Gold   [Va.]    45  S.  E.  868. 

41.  Such  a  failure  to  carry  out  promise 
to  make  purchaser  an  officer.  Brown  v.  Ohio 
Nat.   Bank,  18  App.   D.  C.  598. 

42.  Notes  given  in  payment  for  stock  In 
a  concern  to  be  incorporated  are  without 
consideration  when  conditioned  on  the  se- 
curing of  bona  fide  subscriptions  to  a  cer- 
tain amount,  which  agreement  is  not  com- 
plied with.  State  Bank  of  Indiana  v.  Cook 
[Iowa]  100  N.  W. .  72.  Payments  for  addi- 
tional stock  conditioned  on  unanimous  sub- 
scription '  of  stockholders  may  be  recovered 
from  a  trustee  In  bankruptcy,  where  all 
stockholders  do  not  subscribe.  In  re  North 
Carolina  Car  Co.,  127  F.  178. 

43.  Wyman  v.  Bowman  [C.  C.  A.]  127  F. 
267. 

44.  That  certain  patents  which  the  cor- 
poration was  to  be  organized  to  acquire  were 
the  basic  patents  and  that  480,000  shares  of 
xt^f^k  pnfl   $1,000,000  was  to  be  paid.    Ameri- 
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ity  thereon.*^  The  corporation  cannot  assert  that  the  subscriber  is  guilty  of  laches 
in  not  investigating,**  and  the  fact  that  the  purchaser  has  dealt  with  other  stock 
does  not  prevent  his  assertion  of  false  representations  inducing  a  purchase  from 
the  corporation.*'  Signature  of  a  subscription  contract  containing  false  representa- 
tions as  an  inducement  is  sufficient  in  the  absence  of  evidence  to  the  contrary  to 
show  the  subscriber's  reliance  thereon.*'  When  directors  are  sued,  their  char- 
acter as  such  at  the  time  of  the  fraud  should  be  specifically  pleaded.** 

A  rescission  for  fraud  may  be  pleaded  in  an  action  at  law  to  recover  assess- 
ments on  a  subscription."""  A  tender  for  rescission  may  be-  good,  though  the  pur- 
chaser has  sold  certain  of  his  shares,  but  can  replace  them  by  purchase  in  open 
market."^  Action  for  a  rescission  of  a  stock  subscription  obtained  by  fraud  will 
lie  against  both  the  corporation  and  the  directors  making  the  misrepresentations."^ 
Money  paid  on  a.  subscription  to  stock  cannot  be  recovered  without  rescission." 

A  release  of  a  written  stock  subscription  may  be  in  parol."*  If  it  is  made 
and  valid  in  the  state  where  the  chief  office  is  located,  it  is  binding,  though  in- 
corporation took  place  outside  the  state.'"  The  rule  a^inst  secret  releases  of 
subscribers  does  not  apply  to  stock  purchased  full  paid  from  the  corporation."' 

Payment  must  be  made  per  contract  until  the  directors  actually  suspend  such 
obligation  as  stipulated."''  As  between  the  promoters  and  a  subscriber,  a  promise 
that  notes  would  be  coUeeted  from  dividends  on  the  stock  for  which  they  were 
given  in  payment  is  a  complete  defense."* 

Wlietiier  or  not  stocks  are  assessable  is  determinable  by  the  laws  of  the 
domicile  of  the  corporation,  but  if  they  be  not  pleaded,  then  by  the  law  of  the 
forum."'     Where  the  time  of  payment  is  fixed  by  the  subscription  contract,  calls 


can  Alkali  Co.  v.  Salom  fC.  C.  A.]  131  F.  46. 
False  statements  In  a  circular  Issued  to  In- 
duce purchase  of  stock  and  relied  on  by 
the  purchaser  furnish  a  basis  for  rescission. 
Value  of  a  match  machine  owned  by  corpora- 
tion. MulhoUand  v.  Washington  Match  Co. 
CWash.]  77  P.  497.  Falsity  of  representa- 
tions that  the  capital  is  to  be  $600,000  is  not 
shown  by  a  charter  to  do  business  on  a  mini- 
mum capital  of  $100,000  and  a  maximum  of 
$600,000.  Reed  v.  Gold  [Va.]  45  S.  B.  868. 
"Where  a  stock  subscription  Is  represented  to 
be  genuine  in  order  to  secure  other  sub- 
scriptions, the  fact  that  the  subscriber  is 
to  pay  but  one-half  the  amount  is  ground 
for  rescission  of  contracts  of  subscription 
made  in  reliance  thereon.  State  Bank  of  In- 
diana V.  Cook  [Iowa]  100  N.  W.  72.  One  In- 
duced to  purchase  stock  by  a  managing  com- 
mittee may  rescind  where  misled  by  false 
representations  of  the  Hnanoial  condition  of 
the  corporation,  and  recover  the  money  paid 
to  the  sellers,  they  having  knowledge  that 
the  committee  negotiated  the  sale  and  being 
thereby  bound  by  the  representations.  It  is 
Immaterial  that  a  majority  of  the  committee 
believed  the  representations  true.  Garrett 
Co.  V.  Clark,  42  Misc.  610,  87  N.  T.  S.  579. 
Fraudulent  new  certificates  canceled  and  old 
ones  reinstated.  Trinity  Valley  Trust  Co.  v. 
StooHwell  [Tex.  Civ.  App.]  81  S.  W:  793. 
45.  Reed  v.  Gold  [Va.]  46  S.  E.  868. 
V  46.  Failure  to  investigate  until  just  be- 
fore filing  affidavit  of  defense  In  action  to 
recover  on  subscription.  American  Alkali 
Co  V.  Salom  [C.  C.  A.]  131  F.  46.  Purchasers 
I  of  stock  are  not  bound  to  investigate  the 
'  fact  of  Incorporation,  it  not  having  been 
questioned,  and  on  discovery  that  It  baa  not 


taken  place,  may  rescind.     Bolton  v.  Prather 
[Tex.    Civ.   App.]    80    S.    W.    666. 

47.  MulhoUand  v.  Washington  Match  Co. 
[Wash.]    77    P.    497. 

48.  American  Alkali  Co.  v.  Salom,  131  P. 
46. 

49.  Complaint  In  action  against  directors 
for  false  representations  inducing  plaintiff 
to  purchase  and  hold  stock.  Viner  v.  James, 
92  App.  Div.   542,  87  N.  T.  S.   257. 

60.  American  Alkali  Co.  v.  Salom  [C.  C. 
A.]    131   F.    46. 

51.  In  affidavit  of  defense  to  action  on 
subscription.  American  Alkali  Co.  v.  Salom 
[C.  C.  A.]  131  F.  46. 

52.  Mack  V.  Latta  [N.  T.]  71  N.  B.  97.  See 
1  Curr.  L.  751,  n.  11. 

53.  Existence  of  grounds  under  Civ.  Code, 
§  2271,  and  compliance  with  conditions  under 
§  2278,  must  be  established.  Cotter  v.  Butte 
&  R.  Valley  Smelting  Co.   [Mont.]   77  P.  509. 

64,  55.  Scottish  Security  Co.'s  Receiver  v. 
Starks,  25  Ky.  L.  R.  1722,  78  S.  W.  455. 

66.  Purchase  back  of  full  paid  stock  held 
not  a  withdrawal  of  subscription.  Porter  v. 
Plymouth  Gold  Min.  Co.  [Mont.]  74  P.  938. 
.  67.  Where  a  subscription  contract  provides 
that  instalments  shall  be  due  every  sixty 
days  or  "until  by  a  sale  of  the  lots  of  the 
company  such  payments  shall  be  declared 
unnecessary  by  the  board  of  directors,"  the 
obligation  to  pay  when  due  causing  limita- 
tions to  run  from  that  date  Is  not  removed 
by  a  circular  in  which  the  directors  state 
they  "confidently  believe"  the  remainder  due 
will  be  paid  from  earnings.  Williams  v.  Tay- 
lor [Md.]   67  A.   641. 

98.  State  Bank  of  Indiana  v.  Cook  [Iowa] 
100  N.  W.  72. 
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are  unnecessary.'"  A  stockholder  of  record  at  the  time  of  a  call  is  liable  there- 
for, though  he  transfers  his  stock  before  it  is  payable,"  and  the  date  of  call,  not 
that  for  payment  of  deferred  instalments,  fixes  the  entire  liability.'^  An  order 
for  a  call  cannot  be  collaterally  attacked  by  a  stockholder,"*  nor  disputed  when 
he  has  participated  in  it.**  A  power  of  forfeiture  of  stock  for  nonpayment  of 
calls  may  concur  with  a  remedy  in  assumpsit."^ 

(§  14)  D.  Miscellaneous  rights  of  stockholders.  The  right  to  dividends. "^ — 
The  action  of  the  directors  or  majority  stockholders  in  reserving  profits  instead 
of  dividing  them  cannot  be  questioned  by  minority  holders  so  long  as  the  reserva- 
tion is  for  the  benefit  of  the  whole  company.""  The  declaration  of  dividends  is 
compellable  only  when  there  has  been  bad  faith  or  unfairness.'*  A  certificate  of 
indebtedness  issued  as  a  device  to  cover  a  guaranty  to  particular  stockholders' 
dividends  for  a  stated  period,  whether  earned  or  not,  is  void.**  Equitable  relief 
by  injunction  against  an  illegally  declared  dividend  will  be  denied  if  there  is  a 
legal  remedy.'"  An  application  for  injunction  should  not  be  delayed  until  it 
will  work  an  unreasonable  hardship.'^  The  supporting  affidavits  should  be  of 
personal  knowledge.'^  In  adjusting  present  and  future  or  special  and  gen- 
eral property  rights,  portions  distributed  out  of  current  earnings  are  generally 
dividends  and  distributions  of  accumulated  increment  are  generally  principal.'* 
While  dividends  accrue  when  declared  and  payable,  the  liability  for  retaining 
money  dividends  is  reckoned  from  the  time  of  receipt.'* 

A  guaranty  by  which  one  corporation  undertakes  that  another  shall  pay  divi- 
dends thereon  §o  long  as  the  stock  certificates  should  be  outstanding,  not  exceed- 
ing the  unexpired  time  for  which  the  issuing  corporation  was  chartered,  is  ter- 
minated by  voluntary  dissolution  ^f  the  corporation,  though  the  guarantors  pro- 
cure such  dissolution.'* 


59.  Gause  v.  Com.  Trust  Co.,.  89  N.  T. 
723.  To  allege  falsity  of  representation  that 
stock  was  "full  paid  and  nonassessable,"  it 
must  be  alleged  that  the  law  of  the  domicile 
made  It  assessable,  despite  a  contrary  recital 
in  the  certiflcate.  Gause  v.  Com.  Trust  Co., 
89  N.  Y.  S.  723. 

6».     Williams  v.  Taylor  [Md.]  57  A.   641. 

ei.  Corporation  Law  of  New  Jersey  (Sess. 
1896,  p.  284,  §  22).  Campbell  v.  American 
Alkali  Co.  [G.  C.  A.]  125  F.  207.  An  issue 
of  a  new  certificate  to  the  transferee  does  not 
relieve   the   liability.     Id. 

62.  Campbell  v.  American  Alkali  Co.  [C.  C. 
A.]  125  F.  207.      . 

63.  In  assumpsit  against  the  stockholder 
to  collect  it.  Campbell  v.  American  Alkali 
Co.    [C.  C.  A.I  125  F.   207. 

64.  Participation  and  ratification  by  ex- 
ecution of  a  note  therefor  estops  him  [the 
president]  from  raising  any  irregularity  in 
the  call  or  notice  thereof.  Graebner  v.  Post, 
119  Wis.  392,  96  N.  W.  78S. 

65.  New  Jersey  Sess.  Laws  1896,  p.  284, 
§  23.  Campbell  v.  American  Alkali  Co.  [C. 
C.    A.]    125    F.    207. 

66.  See  1  Curr.  li.  757. 

6T.  Corp.  Act,  P.  Ii.  1896,  p.  293,  5  47,  pro- 
vides for  such  reservation.  Lillard  v.  Oil, 
Paint  &  Drug  Co.   [N.  J.  Eg.]   56  A.  254. 

68.  Directors  ordered  to  pay  a  dividend 
on  showing  made.  Criohton  v.  Webb  Press 
Co.    [La.]    36   So.   926. 

69.  National  Salt  Co.  v.  Ingraham  [C.  C. 
A.]  122  F.  40.  Corporation  cannot  plead 
ultra  vires  to  an  agreement  to  guarantee 
dividends    and    also    retain    prlc*    of    stock 


or  compel  retention  of  stock.    McVlty  v.  Al- 
bra  Co.,    90  App.   Div.   109,    86   N.    Y.    S.    144. 

70.  There  were  no  net  profits.  General 
Corp.  Act,  §  30,  P.  L.  1896,  p.  287,  providing 
for  a  joint  and  several  liability  of  directors 
to  the  corporation  and  creditors  in  such  case 
provides  an  adequate  remedy  at  law. 
Schoenfeld  v.  American  Can  Co.  [N.  J.  Eq.] 
55  A.   1044. 

71.  Extended  notice  of  dividend  payable 
Sept.  30  was  ^iven  Sept.  1  and  complaint 
was  filed  Sept.  25.  Schoenfeld  v.  American 
Can  Co.   [N.  J.  Eq.]  55  A.  1044. 

7a.  An  application  for  a  preliminary  in- 
junction against  the  payment  of  a  dividend 
on  the  ground  of  a  fraudulent  overissue  of 
stock  and  of  Intended  application  of  funds 
to  the  dividend  property  applicable  else- 
where Is  not  sufficiently  supported  by  affi- 
davits not  on  personal  knowledge  and  based 
on  knowledge  of  counsel  of  an  officer's  ad- 
missions. Schoenfeld  v.  American  Can  Co. 
[N.   J.   Eq.]    55  A.   1044. 

73.  Stock  dividends  are  corpus  as  well  as 
subscription  rights  incident  to  ownership 
of  stock.  DeKoven  v.  Alsop,  205  111.  309,  68 
N.  E.  930.  See  other  cases  in  Life  Estates, 
etc.,  3  Curr.  L.  744,  n.  60;  Trusts,  2  Curr.  L. 
1936,    n.    47-55. 

74.  Dividends  should  be  charged  in  an  ad- 
ministrator's account  as  of  date  of  receipt. 
Walworth's  Estate  v.  Bartholomew's  Estate 
[Vt.]  56  A.  101.  See  Estates  of  Decedents, 
1   Curr.  L.   1090;   Trusts,    2   Curr.   L.   1924. 

75.  Mason  v.  Standard  Distilling  &  Dis- 
tributing Co.,  85  App.  Dlv.  620,  13  Ann.  Cas, 
264,  83  N.  Y.  S.  343. 
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Bight  to  inspect  the  looTcs  and  papers  of  the  corporation!"^ — The  stockholder 
has  a  right  to  inspect  corporate  books,  hence  a  new  remedy  may  be  given  respect- 
ing existing  corporations."  Proceedings  by  a  stockholder  will  be  dismissed  if  he 
ceases  to  be  such.''^  Under  the  Delaware  statute,  the  president  is  a  proper  re- 
spondent to  mandamus.^'  The  petition  mnst  plead  demand  and  refusal  and  a 
right  to  relief.'"  Notice  of  rule  and  alternative  writ  are  served  as  other  process." 
The  respondents  jointly  returning  must  plead  inability  to  produce  books  and 
not  merely  want  of  possession  in  one  of  them.'^ 

Property. — In  the  absence  of  provision  to  the  contrary  in  the  certificates  of 
stock  or  in  the  resolutions,  by-laws  or  charter  authorizing  its  issue,  or  other  writ- 
ing, stockholders  are  to  be  regarded  as  equal  in  right.'*  On  reduction  of  capital 
stock,  the  corporation  may  retain  a  portion  of  its  assets  to  represent  the  capital 
stock  after  reduction  and  distribute  the  remainder,  which  is  not  needed.'*  The 
ordinary  rule  of  fixtures  prevents  a  stockholder  from  removing  that  which  he 
has  attached  to  the  corporate  realty." 

Contracts  between  stockholders  or  directors  and  the  corporation  must  be  in 
the  utmost  good  faith.'* 

An  agreement  between  corporate  officers  that  some  of  them  would  forbear 
to  withdraw  their  support  from  the  corporation  if  the  other  would  assign  rights 
necessary  to  reinforce  its  business  is  enforceable  by  the  corporation  against  the 
latter.'^ 

Remedies  for  injuries  to  stockholders  or  to  the  corporation."^ — When  sale 
works  a  practical  dissolution,  the  minority  stockholder  may  have  (a)  his  share  of 
proceeds;  (b)  his  share  of  stock  in  the  purchaser  corporation;  (c)  the  market 
value  of  his  stock  at  date  of  sale;  (d)  may  hold  his  stock  and  claim  a  pro  rata 
share  of  profits  from  purchaser;  (e)  if  the  sale  was  in  bad  faith,  set  it  aside  and 
rehabilitate  the  original  corporation.'"  The  remedy  for  misapplication  of  moneys 
is  a  stockholder's  suit  on  behalf  of  the  corporation,  not  a  receivership.'"     Stock- 


76.  Procedure  on  examination  of  officers 
and  books  by  deposition,  see  Depositions,  1 
Curr.  li.  917,  and  forthcoming  title  Deposi- 
tions. A  statutory  discovery  cannot  be 
joined.  See  Depositions,  1  Curr.  L.  917,  and 
cf.  Discovery  and  Inspection,  1  Curr.  I*  930; 
Witnesses,  2  Curr.  L.  2163.  Sea  1  Curr.  L. 
758. 

77.  General  Corp.  Laws,  5  29,  providing'  a 
remedy  for  securing  inspection  of  books  is 
applicable  to  a  pre-existing  corporation, 
though  the  corporation  has  never  had  its 
charter  amended  thereunder  or  filed  an  ac- 
ceptance of  the  provisions  of  the  constitu- 
tion. Bay  State  Gas  Co.  v.  State  [Del.]  56 
A.  1114. 

78.  Alleged  that  pending  appeal  from  or- 
der denying  mandamus  to  allow  inspection 
of  books  relator  has  sold  his  stock.  Re- 
manded for  proof.  State  v.  New  Orleans 
Maritime    &   Merchants"   Bxoh.,    112   La.    868, 

36  So.  760.  _     ,       „         „        r^  1 

7a  State  V.  Bay  State  Gas  Oo.  [Del. 
Super.]  6T  A.  291.  Misjoinder  of  an  officer 
as  defendant  is  not  fatal.  Bay  State  Gas  Co. 
V.  State  [Del.]  56  A.  1114.         .       .,, 

80  An  allegation  in  the  alternative  writ 
of  mandamus  of  mismanagement  is  imma- 
t.rtal  and  not  a  basis  of  objection.  Bay 
State  Gas  CO.  V.  State  [Del.]  B6  A.  1114.  So 
also  an  averment  as  to  who  waa  the  oustos 
of  th«  books.     Id.  ^      ^  , 

n  Six  days,  exclusive  of  return  of  serv- 
ice, must  elapse  after  service  of  rule  [22  Del. 


Laws,  p.  286,  c.  167,  J  48].  State  v.  Bay  State 
Gas  Co.  [Del.  Super.]  67  A.  291.  Same  serv- 
ice of  alternative  writ  suffices.  Id.  Return 
of  alternative  writ  and  alias  rule  held  suffi- 
cient In  mandamus  to  compel  Inspection  of 
books  under  22  Del.  Laws,  p.  306,  c.  167,  § 
48.     Id. 

82.  Where  the  alternative  writ  runs  to 
the  corporation  and  its  president,  a  return 
denying  the  possession  of  the  president  with- 
out denying  his  power  to  produce  them  is 
insufflcient.  State  v.  Bay,  State  Gas  Co. 
[Del.  Super.]    57  A.   291. 

83.  Shareholders  in  Irrigation  company 
have  equal  rights  as  to  water.  Rlchey  v. 
Dast  Redlands  Water  Co.,  141  Cal.  221,  74  P. 
754. 

84.  Continental  Securities  Co.  v.  Northern 
Securities  Co.  [N.  J.  Eq.]  67  A.  876. 

85.  Where  the  owner  of  the  majority  of 
the  stock  for  his  own  benefit  and  advantage 
as  a  stockholder  annexes  personal  chattels 
to  real  property  owned  by  such  corporation. 
Murray  v.  Bender  [C.  C.  A.]   125  P.  705. 

86.  See  1  Curr.  L.  759.  See  post,  {  15. 
Poreclosure  as  fraud  on  stockholder,  see 
post,  S  17. 

87.  Anderson  Carriage  Co.  v.  Fungs 
[Mich.]    96   N.   W.    563. 

88.  See  1  Curr.  L.  760. 

89.  Tanner  v.  Lindell  R.  Co.  [Mo.]  79  S. 
W.   155. 

00.  Alabama  Coal  &  Coke  Co.  ▼.  Shackel- 
ford, 137  Ala.   224,  84  So.  833. 
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holders  cannot  Join  in  an  action  to  recover  against  directors  for  an  injury  to  tha 
corporation  causing  damage  to  their  several  holdings."^ 

For  injuries  operating  only  through  the  corporation/^  or  to  enforce  ■  rights 
derived  only  through  it,°°  the  stockholder  may  not  sue  as  an  individual. 

Stockholders  suing  for  corporation — As  a  general  rule,  the  management  of 
corporations  cannot  be  interfered  with  by  a  court  of  equity  ezcept  for  fraud  or  col-' 
lusion,  or  action  in  excess  of  a  corporate  power'*  or  official  authority,""  or  contrary 
to  law,''  which  the  corporation  itself  or  its  proper  officers  cannot  or  will  not  sue  to 
protect,''  and  under  circumstances  which  give  a  corporate  right  of  action."  He 
may  sue  where  the  directors  are  acting  in  their  own  interest  in  a  manner  destructive 
of  the  interests  of  the  corporation  or  stockholders."    The  stockholder  cannot  sue 


91.  Loewensteln  v.  Diamond  Soda  "Water 
Mfg.   Co.,    94  App.   Dlv.   383,   88   N.   T.   S.    313. 

92.  Injury  to  corporation  depreciating 
stock,  lioewensteln  v.  Diamond  Soda  Wa- 
ter Mfg.  Co.,  94  App.  Dlv.  383,  S8  N.  T.  S. 
313.  A  stockholder  cannot  maintain  an  ac- 
tion at  law  for  conspiracy  to  ruin  a  corpora- 
tion. Against  officers  and  directors  of  an- 
other corporation.  Converse  v.  United  Shoe 
Machinery  Co.  [Mass.]  70  N.  B.  444.  Redress 
may  be  had  only  through  the  corporation  or 
In  Its  right,  lioewensteln  v.  Diamond  Soda 
Water  Mfg.  Co.,  94  App.  Dlv.  383,  88  N.  Y, 
S.   313. 

93.  To  cancel  a  conveyance  by  the  cor- 
poration. On  the  theory  that  the  transac- 
tion created  a  trust  In  their  favor.  Hearst 
V.  Putnam  Mln.  Co.  [Utah]  77  P.  763. 

»4.  Coss  V.  Mansfield  Lodge,  B.  P.  O.  B., 
4  Ohio  C.  C.  (N.  S.)  H.  Stockholder's  right 
to  attack  a  sale  by  director  to  a  corporation 
Is  secondary  and  his  Interference  must  be 
based  on  fraud  or  waste  by  the  directors  or 
the  fact  that  they  have  exceeded  their 
powers.  Polhemus  v.  Polhemus,  43  Misc. 
141,  88  N.  Y.  S.  273.  To  prevent  an  nitra 
vlre»  transfer  by  the  directors  or  to  re- 
cover the  corporate  property.  Forrester  v. 
Boston  &  M.  Consol.  Copper  &  Silver  Min. 
Co.  [Kan.]  74  P.  1088.  An  action  of  the 
majority  stockholders  In  organizing  a  new 
corporation  and  transferring  the  entire  cor- 
porate assets  to  It  for  the  purpose  of  dis- 
posing of  the  minority  stockholders  may  be 
set  aside.  On  suit  by  stockholders  In  their 
own  name.  McLeod  v.  Lincoln  Medical  Col- 
lege of  Cotner  University  [Neb.]  98  N.  W. 
672. 

FaotB  beld  to  ahovr  that  acts  of  directors 
In  encouraging  an  exchange  of  stock  by 
some  of  the  stockholders  for  stock  In  an- 
other corporation  were  not  Injurious.  Ros- 
enbaum  v.  Rice,  86  App.  Dlv.  617,  83  N.  Y. 
S.  494.  Where  a  prospecting  company  held 
property  In  the  form  of  options,  leases,  etc., 
which  it  believed  valuable,  but  was  without 
means  to  fully  develop  and  prospect,  a  trans- 
fer to  another  corporation  for  that  purpose, 
was  held  not  a  fraud  on  minority  stockhold- 
ers. Traer  v.  Lucas  Prospecting  Co.  [Iowa] 
99  N.  W.  290.  The  holding  of  stock  In  a 
corporation  by  one  person  or  another  does 
not  aifeot  the  rights  of  any  other  stock- 
holder so  long  as  the  purposes  of  the  cor- 
poration are  being  carried  out  for  the  bene- 
fit of  all  Btockholders  alike  as  long  aa  the 
transaction  by  which  the  stock  was  ob- 
tained does  not  violate  any  statutory  or  con- 
stitutional provision.  MaoGlnnlss  v.  Boston 
&  M  Consol  Copper  &  Silver  Mln.  Co.  [Mont.] 


75  P.  89.  Evidence  held  to  show  a  transfer 
In  good  faith  of  the  corporate  assets  to  a 
new  corporation.  McLeod  v.  Lincoln  Medi- 
cal College  of  Cotner  University  [Neb.]  96 
N.  W.   265. 

Directors  dealing  trlth  tltemselTesi  Com- 
plaint, In  an  action  by  a  stockholder  against 
directors  pleading  misrepresentation  by 
directors  avoiding  their  release  by  the  re- 
ceiver of  the  corporation  held  to  state  cause 
of  action.  Craig  v.  James,  41  Misc.  148,  83 
N.  Y.  S.  939.  That  directors  less  than  a  ma- 
jority of  complainant's  corporation  own 
stock  In  a  holding  company  which  owns 
stock  in  a  corporation  with  which  the  direct- 
ors of  complainant's  corporation  have  un- 
dertaken to  contract  Is  not  ground  for  an  In- 
junction. Pierce  v.  Old  Dominion  Copper 
Mln.  &  Smelting  Co.   [N.  J.  Bq.]  68  A,  819. 

95.  May  enjoin  the  execution  of  a  con- 
tract by  the  president  made  under  assumed 
authority  given  at  a  void  directors'  meet- 
ing. Rankin  v.  Southwestern  Brewery  & 
Ice  Co.   [N.  M.]    73  P.  614. 

06.  May  enjoin  an  attempt  by  the  cor- 
poration and  its  officers  to  enter  a  trust 
which  subjects  its  property  and  franchises 
to  forfeiture  and  thus  imperils  his  property 
rights.  Facts  held  not  to  show  Intent  to 
control  prices  [Const,  art.  15,  §  20.  Pen. 
Code,  9  821].  MacGlnniss  v.  Boston  &  M. 
Consol.  Copper  &  Silver  Min.  Co.  [Mont.]  76 
p.  89.  May  enjoin  a  usurious  contract  where 
it  is  not  inequitable  for  him  to  do  so  as  be- 
tween himself  and  other  stockholders,  and 
where  he  will  suffer  injury.  Fletcher  v. 
Alpena  Circuit  Judge   [Mich.]    99   N.   W.   748. 

97.  Equity  may  take  jurisdiction  where  a 
stockholder  can  only  claim  assistance  of 
courts  because  the  corporation  is  controlled 
by  those  acting  In  bad  faith  and  cannot  or 
will  not  sue  for  Its  own  protection.  Cogs- 
well V.  Second  Nat.  Bank,  76  Conn.  262,  66 
A.  574. 

98.  Must  show  that  corporation  had  some 
right  of  action  against  some  of  defendants 
which  Its  directors  have  refused  to  enforce 
and  which  he  as  a  stockholder  had  a  right 
to  ask  the  court  to  enforce  in  favor  of  the 
corporation  in  which  he  is  Interested.  Ros- 
enbaum  v.  Rice,  86  App.  Dlv.  617,  83  N.  Y. 
S.  494.  The  stockholder  cannot  sue  where 
the  corporation  is  estopped.  Kessler  v.  Ens- 
ley  Co.,  128  P.  546.  Stockholders  cannot  re- 
strain payment  for  benefits  received  under 
contracts  causing  corporate  Indebtedness  to 
exceed  limit  Rankin  T.  Southwestern 
Brewery  &  Ice  Co.  [N.  M.]  78  P.  612. 

»9.  Where  the  stock  is  not  Impaired  In 
value    but    to    the    contrary    is    enhanced,    a 
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where  the  act  complained  of  is  within  the  discretionary  powers  of  the  directors  or 
majority  stockholders,^  or  pursuant  to  law.-  He  cannot  sue  where  the  refusal  of 
the  corporation  to  sue  is  in  good  faith  and  discretionary.' 

He  must  be  a  stockholder  and  not  a  mere  contract  holder,*  and  must  have  been 
injured  or  he  cannot  complain.'  PlaintifE's  ownership  of  stock  may  be  attacked, 
but  not  his  motive,  save  as  ground  for  impeachment.'  A  stockholder  need  not 
offer  to  return  property  received  by  the  corporation  under  an  agreement  which  he 
seeks  to  set  aside,  where  he  alleges  refusal  of  the  corporation  to  institute  suit  or 
demand.' 

The  stockholder's  right  to  relief  may  be  lost  by  laches,'  as  where  relief  has 
become  inequitable,*  or  he  may  be  estopped  by  participation,  consent  or  acqui- 
escence." 


minority  holder  cannot  complain  of  mis- 
management. Purchase  of  land  and  mak- 
ingr  of  ultra  vires  loans  held  not  enough  to 
afford  relief,  they  not  being  attended  with 
loss.  Bixler  v.  Summerfield  [111.]  70  N.  E. 
1059. 

1.  Remedy  of  stockholders  is  to  super- 
sede directors.  McKee  v.  Chautauqua  As- 
sembly  [C.   C.  A.]    130  F.   536. 

2.  A  member  of  a  non-stock  corporation 
cannot  in  the  absence  of  impairment  of  his 
property  rights  complain  of  acts  of  the  cor- 
poration in  securing  amendments  of  its 
charter  under  a  power  reserved  in  the  leg- 
islature. Addition  of  privileges  and  fea- 
tures in  harmony  with  primary  objects,  ex- 
pansion of  general  powers  by  maintenance 
of  schools,  publication  of  books,  changes  in 
election  of  trustees,  cannot  be  objected  to 
by  a  leaseholder  of  Chautauqua  Assembly. 
MoKee  v.  Chautauqua  Assembly,  124  F.  808. 
Where,  by  statute,  majority  stockholders 
may  be  given  an  absolute  right  to  transfer 
the  property  and  franchises  to  another  cor- 
poration, such  a  transfer  cannot  be  ques- 
tioned by  minority  holders  unless  in  bad 
faith.  Daws  1893,  p.  1436,  e.  638,  5  33,  as 
amended  Laws  1901,  p.  314,  c.  130.  Sale  of 
property  worth  $250,000  for  $66,000  to  a  cor- 
poration of  which  majority  stockholders  own 
a  majority  of  stock  is  a  breach  of  trust 
toward  minority  holders.  Hinds  v.  FIshklH 
&  M.   Equitable  Gas   Co.,    88   N.   T.   S.    954. 

3.  Stockholders  cannot  maintain  an  ac- 
tion In  behalf  of  the  corporation  where  the 
corporation  has  honestly  refused  or  is  estop- 
ped. Kessler  v.  Ensley  Co.,  123  F.  546.  A 
decision  of  the  board  of  directors  not  to 
litigate  is  binding  on  the  court  unless  the 
refusal  will  result  in  enforcing  some  ultra 
vires  or  Illegal  act  of  the  corporation  or 
evinces  such  recklessness  and  Indifference  to 
the  rights  of  the  corporation  as  amounts  to 
bad  faith  or  fraud,  or  will  needlessly  work 
the  practical  destruction  of  the  corporate 
enterprise.  Usual  rule  permitting  a  stock- 
holder to  maintain  a  suit  In  equity  stated. 
Id.  A  stockholder  may  sue  In  behalf  of 
the  corporation  where  the  decision  of  the 
directors  not  to  sue  would  be  considered 
Improper  and  prejudicial  to  the  corporation 
by  all  disinterested  fairminded  persons,  or 
where  It  appears  the  directors  have  been 
negligent,  have  not  deliberated,  or  have  re- 
fused from  some  extraneous  reason  or  mis- 
taken view  of  the  law.  Averments  of  bill 
held  to  show  acts  due  to  personal  reasons 
or  mistaken  view  of  law  on  part  of  directors. 


Id.,  129  F.  397.  Where  a  majority  of  the 
stockholders  have  approved  a  refusal  of 
the  board  of  directors  to  sue  on  account  of 
a  fraud  against  the  corporation,  minority 
stockholders  have  no  right  to  sue  in  their 
own  name  for  the  corporation,  without  show- 
ing that  the  corporation  has  been  wronged 
by  the  refusal.     Id. 

4.  A  holder  of  a  so-called  tontine  dia- 
mond contract  is  not  a  stockholder  entitled 
to  appointment  of  a  receiver  on  the  ground 
of  mismanagement.  Mann  v.  German-Amer- 
ican Inv.  Co.  [Neb.]  97  N.  W.  600. 

5.  One  purchasing  stock  cannot  complain 
of  illegal  salaries  paid  a  director  prior 
thereto,  though  he  may  as  to  payments 
thereafter  without  his  knowledge.  Hankin 
V.  Southwestern  Brewery  &  Ice  Co.  [N.  M.] 
73  P.  614.  One  who  has  refused  to  enter 
into  a  contract  to  exchange  his  stock  for 
stock  In  another  corporation  cannot  com- 
plain of  fraud  in  inducing  others  to  do  so. 
Rosenbaum  v.  Rice,  86  App.  Div.  617,  83  N. 
T.    S.    494. 

6.  MacGlnnlss  v.  Boston  &  M.  Consol.  Cop- 
per &  Silver  Min.  Co.  [Mont.]  75  P.  89.  De- 
fendant directors  sued  by  stockholders  for 
an  accounting  may  urge  that  plaintiffs  are 
not  bona  fide  holders  and  have  not  exhaust- 
ed their  remedies  at  law.  Ward  v.  Smith, 
88  N.  T.  S.  700. 

7.  Edwards  v.  Mercantile  Trust  Co.,  124 
F.   881. 

S.  Right  to  assert  ultra  vires.  McCamp- 
bell  V.  Fountain  Head  R.  Co.  [Tenn.]  77  S. 
W.  1070. 

To  excuse  laches,  it  is  not  sufficient  to 
aver  ignorance  until  a  short  time  before 
suit.  It  must  be  stated  when  the  particu- 
lar discovery  was  made,  how,  what  it  was 
and  why  not  made  sooner.  Four  years  delay 
held  fatal  to  bill  to  set  aside  conveyance. 
Kessler  v.  Ensley  Co.,  123  P.  546.  General 
allegation  of  lack  of  knowledge  held  insufH- 
clent  to  excuse  8  years  delay,  where  the 
facts  disclosed  placed  complainant  on  In- 
quiry. Edwards  v.  Mercantile  Trust  Co.,  124 
F.    381. 

9.  Minority  stockholders  cannot  enjoin  a 
transfer  of  the  assets  where  by  their  laches 
they  have  made  it  Impossible  to  grant  the 
injunction  without  serious  injury  to  the 
party  enjoined.  Tanner  v.  Lindell  R.  Co. 
[Mo.]   79  S.  W.  155. 

10.  Acquiescence  of  majority  stockholders 
in  ultra  vires  acts  Is  not  binding  on  minority 
holders   who   do   not   take   part   or  acqutesoe 
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Demand  on  the  corporation  or  board  of  directors  to  sue  need  not  be  made 
where  it  is  apparent  it  would  be  useless,^^  or  where  the  corporate  franchises  have 
been  abandoned."  The  demand  for  suit  must  be  coupled  with  adequate  informa- 
tion of  the  facts  essential  to  the  claim.^"  Under  a  statute  authorizing  service  of 
an  original  notice  on  any  ofiBcer,  demand  by  a  stockholder  is  sufficient  where  made 
on  a  secretary  who  is  the  sole  officer;^*  and  service  by  one  director  on  two  other 
directors  of  four  in  all,  one  of  whom  was  such  ofBcer  is  sufficient.*" 

An  action  by  a  stockholder  may  be  brought,  though  an  action  by  a  director  has 
been  brought  for  the  same  relief  under  the  statute."  The  exclusive  control  of 
the  suit  by  stoekiiolders  suing  as  members  of  a  class  for  an  injunction  ceases  where 
other  members  come  in  and  contribute  to  the  expenses.*' 

The  corporation  is  a  necessary  party  to  a  suit  by  stockholders  to  set  aside  a 
corporate  conveyance,**  or  to  enforce  a  corporate  right  in  protection  of  their  equita- 
ble interest  in  the  corporate  assets.*"  A  director  who  was  not  such  at  the  time  of 
fraudulent  transactions  or  connected  therewith  is  not  a  necessary  party. ^°  Where 
complaint  is  founded  on  a  vital  conflict  of  interest  between  the  corporation  and 
one  or  more  of  its  stockholders,  or  between  different  stockholders  or  classes  of 
stockholders,  the  corporation  ceases  to  stand  as  a  party  representing  all  stock- 
holders.''* In  the  Federal  courts,  the  parties  must  be  so  aligned  as  the  jurisdic- 
tion requires.  ^^ 

The  bill  is  not  defective  merely  because  others  for  whom  it  is  brought  as 
well  as  complainant  have  no  right  to  come  in.^'  Fraud^*  and  conspiracy  by  direct- 
ors must  be  adequately  particularized,^"  likevdse  misapplication  of  funds. ^®  If 
the  biU  pleads  only  an  injury  remediable  at  law,  it  is  bad  and  cannot  be  retained 
to  award  money  relief  on  a  basis  repudiated  by  the  averments  and  the  prayer.^'    A 


therein,    MoConnell   v.   Combination   Mln.    & 
Mill.  Co.    [Mont.]   76  P.   194. 

11.  Facts  held  to  excuse  application. 
McCampbell  v.  Fountain  Head  R.  Co.  [Tenn.] 
77  S.  W.  1070.  Facts  held  to  excuse  demand 
on  directors  for  cancellation  of  contracts. 
liOewenstein  v.  Diamond  Soda  Water  Mfg. 
Co.,  94  App.  Dlv.  383,  88  N.  T.  S.  313.  Al- 
legations held  to  comply  with  Equity  Rule 
94.  Edwards  v.  Mercantile  Trust  Co.,  124 
F.  881.  Bequest  need  not  be  made  before 
action  to  set  aside  a  sale  to  the  corporation 
of  property  belonging  to  a  director,  where 
the  same  directors  are  In  office.  Polhemus 
V.  Polhemus,  43  Misc.  141,  88  N.  T.  S.  273. 
■Where  the  stockholder's  action  is  against  the 
trustees  and  office  holders,  the  plaintiff  is 
not  required  to  first  make  demand  on  these 
officials  that  they  bring  suit  against  them- 
selves. McConnell  v.  Combination  Mln.  & 
Mill.   Co.    [Mont.]    76   P.    194. 

12.  Kidd  V.  New  Hampshire  Traction  Co. 
rN.  H.]    56  A.   465. 

IS.  Facts  on  which  it  could  be  brought. 
Doherty  v.  Mercantile  Trust  Co.,  184  Mass. 
590,   69   N.  E.   335. 

14,  15.  Code,  §  3531.  The  Telegraph  v. 
I.eo  [Iowa]   98  N.  W.   364. 

10.  Code  Civ.  Proo.  §§  1781,  1782.  Loewen- 
steln  V.  Diamond  Soda  Water  Mfg.  Co.,  94 
App.  Dlv.  383,  88  N.  Y.  S.  313.  The  trial  of 
issues  should  be  deferred  until  determination 
of  the  other  action.     Id. 

17.  Where  a  settlement  Is  effected  with 
the  original  complainants,  the  right  to  pur- 
sue the  suit  passes  to  those  admitted  pen- 
dente lite  on  condition  of  indemnity  against 
farther    expense    and    pro    rata    payment    of 


those  already  incurred.     McAlpln  v.  Univer- 
sal Tobacco  Co.   [N.  J.  Bq.]   57  A.   418. 

18.  Morshead  v.  Southern  Pac.  Co  123  v 
350. 

19.  Kldd  V.  New  Hampshire  Traction  Co 
[N.  H.]   56  A.   465. 

SO.  Suit  by  stockholder  In  behalf  of  cor- 
poration against  the  corporation,  its  officers 
and  directors  for  fraudulent  conversion 
Mulheran  v.  Gebhardt,  93  App.  Div.  98,  86  n! 

21.  A  holding  company  is  a  necessary 
party  to  a  stockholder's  suit  attacking  the 
validity  of  a  conversion  of  preferred  stock 
to  common,  where  the  holding  of  a  majority 
of  the  common  stock  by  the  holding  company 
is  the  real  ground  of  complaint.  Weiden- 
feld  V.  Northern  Pac.  R.  Co.  [C.  C.  A.]  129 
F.   305. 

22.  See  Jurisdiction,  2  Curr.  L.  604;  Re- 
moval of  Causes,   2  Curr.  L,.  1506. 

23.  McConnell  v.  Combination  Min  & 
Mill.  Co.  [Mont.]  76  P.  194. 

24.  Allegations  of  fraud  preventing  pay- 
ment of  dividends  held  sufficient.  Edwards 
V.  Mercantile  Trust  Co.,  124  F.   381. 

25.  A  general  charge  of  conspiracy  Is  too 
broad  In  a  bill  to  cancel  stock  issued  direct- 
ors In  consideration  of  a  transfer  of  patents. 
Insurance  Press  v.  Montauk  Fire  Detecting 
Wire  Co.,    83  App.  Dlv.   259,   82  N.  Y.   S.   104, 

26.  Complaint  in  action  by  Stockholder 
for  accounting  held  Insufficient  for  want  of 
definite  averments  of  misapplication  of 
funds.  Phillips  V.  Sonora  Copper  Co.  90 
App.   Div.   140,    86    N.   Y.    S.    200. 

27.  A  bill  by  minority  stockholders  to 
set     aside     a     sale     to     another     corporation 
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plea  of  no  property  in  the  state  is  argumentative  and  goes  to  all  the  issues  of  a 
bill  to  recover  property  transferred  by  the  corporation  in  fraud  of  its  stock- 
holders.^* 

Accounting  from  a  transferee  may  be  sought  in  a  bill  for  a  receiver,"*  and 
contracts  made  by  a  usurping  majority  may  be  reformed  or  a  division  of  profits 
be  equalized."" 

A  judgment  in  an  action  by  stockholders  suing  ia  behalf  of  the  corporation 
is  conclusive  on  other  stockholders  in  another  action  on  the  same  facts  for  the 
same  relief;'^  but  an  adjudication  in  a  prior  action  that  there  was  no  demand 
shown  does  not  work  an  abatement."" 

Costs  and  allowances. — :A  stockholder  who  brings  an  action  purely  as  such  to 
protect  corporate  interests  is  entitled  to  a  reasonable  attorney's  fee  from  the  money 
recovered  for  the  corporation,'*  though  not  where  the  action  is  unnecessary.'* 

Where  a  suit  is  brought  by  certain  stockholders  to  redress  wrongs  against  the 
corporation,  costs  and  disbursements  should  be  apportioned  among  the  plaintiffs 
per  capita  and  not  in  the  ratio  of  their  stock  holdings.*"  A  stockholder  who  refrained 
from  objection  or  protest  against  that  which  he  sues  to  redress  should  not  be 
awarded  costs,  even  though  his  standing  suffices  to  enable  him  to  sue."" 

Receivers  and  injunctions. — For  misapplication  of  funds,*'  or  fraud,**  or 
irregularities  aaid  usurpations  threatening  his  rights  and  not  otherwise  remedi- 
able,** a  stockholder  may  procure  a  receivership.  Kone  will  be  appointed  where 
it  will  serve  no  substantial  purpose.*"  The  appointment  is  a  matter  in  which 
every  stockholder  and  creditor  is  a  party  in  interest.** 


must  allege  either  Injury  to  the  corporation 
or  that  complainants  were  denied  the  priv- 
ilege of  participating  on  equal  terms.  Where 
the  sale  la  expressly  repudiated,  the  bill 
should  not  be  retained  to  afford  complain- 
ants relief  based  on  its  affirmance.  Tanner 
V.  Linden  E.  Co.  [Mo.]  79  S.  W.  155. 

28.  Plea  that  corporation  has  no  property 
in  state  Is  argumentative.  Kidd  v.  New 
Hampshire  Traction  Co.  [N.  H.]   56  A.  465. 

S».  Complaint  praying  a  receiver  and  an 
accounting  from  another  corporation  held 
to  state  but  one  cause  of  action.  Case  v. 
Hudson  Co.,  41  Misc.  51.  83  N.  T.  S.  577. 

SO.  Where  majority  management  objected 
to  by  a  minority  holder  on  account  of  ad- 
verse interest  of  the  majority  is  disapproved 
by  a  court  of  equity,  relief  may  extend  to 
the  reformation  of  contracts  with  the  ma- 
jority or  revising  the  basis  of  division  of 
profits.     Crlchton    v.    Webb    Press    Co.    [La.] 

81.  Hearst  v.  Putnam  Mln.  Co.  [Utah]  77 
n     753 

sa.  Judgment  on  appeal  after  trial  de 
novo,  reversing  a  prior  suit  by  the  same 
parties  on  the  ground  that  demand  had  not 
been  shown.  The  Telegraph  v.  Lee  [Iowa] 
98  N.  W.  364.  .    _  „       „, 

as.  Lilliard  v.  Oil,  Paint  &  Drug  Co.  [N. 
J  Bo]  68  A.  188.  Minority  stockholders 
successful  in  a  suit  against  directors  to  pre- 
vent transfer  of  property  may  have  attor- 
ney's fees.  Success  Is  indicated  by  a  con- 
fession of  Judgment  on  the  part  of  the  direct- 
ors Such  fees  may  be  taxed  as  costs  and 
are  not  premature,  though  the  decree  con- 
tains a  further  provision  for  accounting. 
The  entire  property  may  be  considered  in 
determining  the  amount,  and  where  the 
fflowance  fs  supported  by  credible  evidence. 
It  will  not  be  disturbed  on  appeal.     Forres- 


ter V.   Boston  &  M.  Consol.   Copper  &  Silver 
Mln.  Co.   [Kan.]   74  P.  1088. 

34.  Attorneys  for  minority  stockholders 
are  not  entitled  to  compensation  from  an 
amount  realized  from  a  sale  of  the  assets, 
where  not  sufficient  to  satisfy  lien  creditors 
where  at  the  time  their  bill  was  filed,  the 
property  was  in  the '  hands  of  a  receiver, 
they  brought  no  new  assets  Into  his  hands 
and  were  unable  to  establish  fraud  which 
they  alleged,  though  they  secured  a  resale 
at  which  a  greater  sum  was  realized.  La- 
mar V.  Hall   [C.  C.  A.]   129  F.   79. 

S5.  Edwards  v.  Bay  State  Gas  Co.,  130  F 
242. 

Se.  Loewensteln  v.  Diamond  Soda  Water 
Mfg.   Co.,    94  App.  Dlv.   883,    88   N.    T.   S.    313. 

87.  Evidence  held  Insufficient  to  authorize 
appointment  of  a  receiver  at  suit  of  stock- 
holder who  is  also  a  creditor,  on  the  ground 
of  misapplication  of  funds  and  acts  prej- 
udicial to  his  rights.  Sheehan  v.  O'Rourke 
Iron  Works,   112  La.   461,    36  So.   496. 

38.  Where  no  fraud  Is  shown,  a  minority 
stockholder  cannot  have  a  receiver,  though 
the  corporation's  assets  are  transferred  to 
an  agent  to  be  sold  and  administered  In 
winding  up,  the  corporate  existence  being 
on  the  eve  of  expiration.  No  express  meth- 
od being  provided  by  statute.  Knott  v. 
Evening   Post  Co.,    124   F.    342. 

30.  Held  not  grronndsi  Fact  that  direct- 
ors are  holding  over  on  default  of  election 
of  successors.  Whatever  the  cause  of  fail- 
ure to  elect.  Alabama  Coal  &  Coke  Co.  v. 
Shaokleford,  137  Ala.  224,  34  So.  833.  Ac- 
tion of  board  of  directors  in  refusing  prin- 
cipal stockholder  control  of  the  body.  Id. 
Failure  of  directors  to  disclose  material 
facts  connected  with  the  corporate  business. 
Id.  Refusal  to  allow  access  to  books  and 
papers.     Id. 
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A  temporary  injunction  cannot  be  granted  where  there  is  no  demand  for  per- 
manent relief  which  a  court  of  equity  can  afEord.*^  One  having  been  allowed  will 
not  be  dissolved  pending  a  bill  which  may  revise  a  distribution  of  assets  and  on 
final  hearing  entitle  complainants  to  an  injunction.*' 

Oontribution  between  stockholders. — ^Where  a  resident  stockholder  sues  others 
for  contribution  for  debts  paid^  insolvent  and  nonresident  stockholders  should  be 
excluded  in  determining  the  amount  due  from  defendants.**  An  action  to  de- 
termine such  questions  and  adjust  the  equities  is  equitable,  and  a  jury  trial  cannot 
be  had  as  of  right.*" 

(§  14)  E.  Transfer  of  shares.*' — The  ordinary  rules  of  sales  and  other  con- 
tracts, and  of  transactions  by  agents,  apply  to  transfers  of  stock.*'  On  a  sale  of 
stock  according  to  book  value  of  the  corporation,  a  deposit  as  indemnity  against 
mistake  in  the  computation  of  value  is  valid  and  not  wagering.**  If  a  mere  option 
is  made,  no  title  passes.**  Whether  the  sale  be  ex  dividend  is  controlled  by  inten- 
tion." 

A  director  or  managing  oflBcer  of  a  corporation  cannot  purchase  the  stock  of 
one  not  actively  engaged  in  the  management  of  its  affairs  without  disclosing  its 
condition,"*  or  at  least  not  if  he  conceals  it,"^  though  it  has  also  been  held  that  in 
such  a  purchase  he  is  acting  outside  the  business  of  the  corporation  and  is  not  a 
trustee  bound  to  disclose."' 

A  contract  for  the  pooling  of  stock  under  which  the  members  are  to  share 
profits  places  on  the  manager  the  duty  of  dealing  in  good  faith  and  fairly  account- 


40.  As  where  minority  stockholders  seek- 
ing appointment  could  sue  without,  or  for 
the  reason  the  receiver  could  better  secure 
inspection  of  the  books.  Hallenborg'  v.  Co- 
bra Grande  Copper  Co.   [Ariz.]    74  P.   1052. 

41.  Supersedeas  bond  must  therefore  be 
sufficient  to  cover  the  value  of  the  order  to 
all  creditors  and  stockholders  and  not  mere- 
ly to  the  plaintiffs  In  the  main  suit.  Home 
Sav.  &  Trust  Co.  v.  District  Court  of  Polk 
County,  121  Iowa,   1,   95  N.  W.   522. 

42.  Where  there  Is  a  disagreement  be- 
tween the  majority  stockholder  and  Indi- 
viduals who  though  minority  stockholders 
are  a  majority  of  the  board  of  directors,  the 
majority  stockholder  cannot,  where  per- 
manent relief  Is  not  sought,  secure  a  tem- 
porary injunction  preventing  sale  of  treas- 
ury stock  sufficient  to  pass  the  control. 
Gillette  V.  Noyes,  92  App.  DIv.  313,  86  N.  T. 
S.   1062. 

43.  Suit  to  obtain  a  decree  as  to  the 
validity  of  proceedings  as  to  the  distribu- 
tion of  assets  pending  at  the  filing  of  this 
bill  and  also  such  other  injunction  as  to 
distribution  of  assets  as  they  may  be  en- 
titled to  at  final  hearing.  Edwards  v.  Na- 
tional Window  Glass  Jobbers'  Ass'n  [N.  J. 
Eq.]    58  A.   527. 

44.  46.  Merrill  v.  Prescott,  67  Kan.  767,  74 
P.  259. 

46.  See  1  Curr.  I*  764. 

47.  See  Contracts,  3  Curr.  I..  805;  Sales, 
2  Curr.  L.  1627. 

Offer  to  sell  stock  within  a  specified  time 
at  a  specified  price  Is  revocable  at  any  time 
before  acceptance.  Worthlngton  v.  Herr- 
mann, 89  App.  DIv.   627,  88  N.  T.   S.  76. 

Evidence  held  Insoffldent  to  eatabllah 
trand  inducing  sale  of  corporate  stock,  the 
parties    having,    previous    to    incorporation. 


been  partners.  Sullivan  v.  Pierce  [CO  A  1 
,125   F.    104.  ■ 

A  recital  of  the  corporation's  debts  and 
assets  attached  to  an  offer  to  sell  stock  held 
not  a  warranty.  Worthlngton  v.  Herrmann 
89  App.  DIv.  627,  88  N.  Y.  S.  76.  Agreement 
to  hold  as  collateral  for  unpaid  balance  sat- 
isfies Statute  of  Frauds.  Cooper  v.  Bay  State 
Gas  Co.,  127  F.  482. 

Construction  of  escrow  agreement  and 
rights  of  custodian  of  stock  thereunder. 
Clarke   v.   Eureka  County  Bank,   123   F.   922. 

See  Agency,  3  Curr.  L.  68.  Sale  by  un- 
disclosed agent.  Jones  v.  Western  Mtg 
Co.,   32  Wash.  376,  73  P.   359. 

48.  A  deposit  to  secure  a  purchaser  of 
stock  against  loss  in  case  stock  treated  as 
common  in  determining  book  values  should 
In  fact  prove  to  be  preferred.  The  pur- 
chaser cannot  resort  thereto  unless  he  sus- 
tains loss  on  the  stock  proving  to  be  pre- 
ferred. Pendleton  v.  Harris-Emery  Co 
[Iowa]  100  N.  W.  117. 

49.  Contract  held  to  evidence  completed 
sale  and  not  option  with  liquidated  for- 
feiture. Cooper  V.  Bay  State  Gas  Co.,  127 
F.   482. 

50.  Sale  by  a  corporation  to  Its  directors 
of  stock  held  by  It  has  been  construed  ex- 
divldend,  though  the  dividend  was  subse- 
quently declared,  It  being  an  unusual  div- 
idend, to  enable  them  to  pay  for  stock. 
Hartley  v.  Pioneer  Iron  Works,  87  App.  DIv 
107,    84   N.   T.    S.    79. 

51.  He  is  so  far  a  trustee.  Stewart  v 
Harris  [Kan.]  77  P.  277. 

62.  Concealment  of  contemplated  sale  held 
to  authorize  rescission.  Oliver  v.  Oliver  118 
Ga.    362,   45   S.  E.   232. 

63.  O'Nelle  v.  Ternes,  32  Wash.  528,  73  P 
692. 
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ing  for  receipts  and  protecting  the  rights  of  associates.  He  is  not,  however,  bound 
to  account  for  shares  in  which  a  member  has  no  interest."* 

Where  a  party  having  a  direct  interest  in  certain  pooled  shares  and  a  con- 
tingent interest  in  the  remainder  of  the  pool  enters  into  an  a^eement  to  take 
for  his  interest  a  specified  per  cent  of  the  profits,  he  may  have  such  percentage 
no  matter  what  changes  the  pooled  stock  may  go  through  in  carrying  out  a  plan 
of  reorganization,  whether  such  profits  are  in  stock  or  cash.^* 

Where  stock  is  delivered  for  a  certain  purpose  in  aid  of  a  corporation,  it  is 
held  in  trust  by  the  officer.^'  If  there  is  fraud,  the  bar  runs  from  discovery.'^ 
On  an  agreement  to  hold  stock  in  trust  to  transfer  to  the  persons  who  by  the 
terms  of  the  agreement  are  the  equitable  owners,  an  action  may  be  brought  to 
which  the  trustee,  beneficiary  and  corpor-ation  may  be  made  parties,  and  statutory 
notice  to  nonresident  defendants,  authorizing  a  judgment  binding  on  them  requir- 
ing the  corporation  to  give  the  aid  necessary  to  invest  the  true  owners  with  title."* 

A  lien  of  the  corporation  does  not  afEect  a  transferee  without  notice  of  the 
by-law  creating  it."'  This  notice  may  be  imputed  from  the  face  of  the  certificate," 
but  a  recital  that  the  certificate  is  transferable  only  in  the  books  of  the  corpora- 
tion does  not  do  so."^ 

Mode  of  transferring  shares,  registration,  new  certificates.'^^ — No  particular 
form  of  transfer  is  required.  Thus  it  need  not  be  on  back  of  scrip  f^  and  indorse- 
ment of  the  certificate  is  not  essential  to  an  executed  gift.'* 

Transfer  on  books  may  be  refused  where  certificate  is  not  produced"  or  the 
demandant  has  no  legal  right"'  or  proof  thereof;'"  but  by-laws  requiring  a  sur- 
render of  the  origiaal  certificate  are  waived  by  the  issuance  of  a  new  certificate  to 
a^  transferee."  A  transfer  may  be  good  between  parties  without  registration  on 
corporate  books."    Where  the  corporation  denies  the  validity  of  a  stock  certificate, 


S4.  Evidence  held  to  avoid  settlement  with 
member  on  the  ground  of  false  representa- 
tions. Spier  V.  Hyde,  92  App.  DIv.  467,  87 
N.  T.  S.  285.  Receivership  held  unnecessary 
on  interlocutory  judgment  of  accounting  for 
profits  of  stock  pool.     Id. 

65.  Spier  V.  Hyde,  92  App.  Dlv.  467,  87  N. 
T.  S.  285.  A  pooling  contract  which  recog- 
nizes a  member's  ownership  of  a  specific 
number  of  shares,  fixes  the  price  at  which 
all  shares  are  to  b«  accounted  for  to  the 
p»ol  and  provides  that  in  event  of  sale  be- 
low a  certain  price,  the  party  is  to  receive 
the  difference  between  the  two  prices  on 
his  shares,  and  in  event  of  sale  above  the 
latter  price,  an  equal  share  in  all  profits 
p,iv««  the  owner  of  the  specific  shares  a 
contingent  interest  in  the  whole.     Id. 

66.  Equity  has  jurisdiction  for  an  account- 
ing. If  the  officer  never  intended  to  use  it 
for  the  purpose  represented,  the  contract 
may  be  rescinded  and  a  return  compelled 
also  in  equity.  Slayback  v.  Raymond,  87  N. 
"V     S     931 

St'.  Right  of  action  of  stockholder  In- 
duced by  fraud  to  surrender  stock  for  a 
specific  purpose  is  not  barred  until  6  years 
after  discovery  of  fraud  [Code  Civ.  Proo.  S 
382,  subd.   5].      Slayback  v.  Raymond.  87  N. 

58.'  Patterson  v.  Farmlngton  St.  R.  Co., 
76  Conn.  628,  57  A.  853.  Complaint  held  In- 
sufficient In  specific  performance  of  contract 
to  convey  stock  held  In  trust.     Id. 

GD  60,  61.  Bank  of  Culloden  v.  Bank  of 
Forsyth  [Ga.]  48  S.  E.  226. 


63.     See  1  Curr.  L.   755. 

63.  Statement  in  collateral  note,  giving  a 
power  of  sale,  held  to  confer  title  on  pur- 
chaser under  power.  Bank  of  Culloden  v. 
Bank  of  Forsyth  [Ga.]  48  S.  B.  226. 

64.  Evidence  held  sufficient.  Bond  v. 
Bean  [N.  H.]   57  A.   340. 

65.  Order  for  transfer  from  record  owner 
is  not  sufficient.  Isbell  v.  Graybill  [Colo. 
App.]  76  P.  550. 

66.  One  who  has  taken  a  certificate  of 
stock  does  not  by  a  promise  without  con- 
sideration to  surrender  it  and  have  it  reis- 
sued as  two  certificates,  one  for  himself  and 
one  for  the  promisee,  confer  a  right  on  the 
promisee  to  sue  the  corporation  for  issu- 
ance. Griffin  v.  Knoblock  [Colo.  App.]  77 
P.  870. 

67.  Evidence  of  general  partnership  In 
mining  ventures  held  Insufficient  to  enable 
one  partner  to  demand  of  the  corporation  a 
certificate  of  stock  representing  his  share  of 
partnership  property  sold  the  corporation 
by  his  co-partner  for  stock.  Griffin  v. 
Knoblock   [Colo.  App.]   77  P.   370.  . 

68.  Evidence  held  not  to  show  violation 
of  such  by-law.  Richardson  v.  Longmont 
Supply  Ditch  Co.   [Colo.  App.]   76  P.  546. 

69.  Legal  title  may  pass  without  regis- 
tration, the  question  being  governed  by  the 
Intent  of  the  parties.  Civ.  Code,  1902,  5  1894. 
Registration  Is  for  benefit  of  corporation. 
Maxwell  v.  Foster  [S.  C]  46  S.  B.  927;  Bank 
of  Culloden  v.  Bank  of  Forsyth  [Ga.]  48  S.  E. 
226.  Evidence  held  to  show  transfer  of  bank 
Ftock    by    delivery    without    assignment    on 
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a  demand  of  registration  is  not  a  prerequisite  to  an  action  by  the  equitable  owner 
against  the  corporation  for  recognition  of  his  rights.'"' 

The  measure  of  damages  for  failure  to  issue  a  new  certificate  to  a  purchaser 
and  transfer  on  the  books  is  value  of  stock  at  time  of  demand.'^  A  corporation 
is  not  liable  for  the  transfer  of  its  stock,  the  property  of  a  married  woman  to  her 
husband  at  her  request,  without  order  of  court,  unless  before  the  transfer  or  before 
the  stock  gets  into  the  hands  of  an  innocent  purchaser  it  has  knowledge  of  the 
marital  relation.'^  An  officer  on  whom  the  compulsory  process  need  not  act  is 
not  a  necessary  party  to  an  action  to  compel  transfer,''  and  if  he  be  impleaded, 
the  action  need  not  be  brought  to  issue  with  him.^* 

In  "Virginia,  the  statutory  remedy  for  issuance  of  a  new  certificate  will  not 
avail  a  purchaser  without  the  certificate  subsequent  to  a  pledgee  holding  the  cer- 
tificate.''^ 

Pledge  or  mortgage  of  shares.''^ — A  pledge  of  stock  must  be  accompanied  by 
delivery  of  the  certificate.'''  Where  stock  pledged  is  not  full  paid  and  is  deposited 
as  collateral  for  the  amount  due,  the  pledgor  ia  entitled  to  its  possession  when 
dividends  received  by  the  pledgee  amount  to  full  payment ;"  until  then,  the  pledgee 
is  entitled  to  the  dividends  to  be  applied  to  the  debt.'" 

A  pledgee  of  stock  cannot  bring  suit  to  compel  its  transfer  on  the  corporate 
books  and  the  issuance  of  new  certificates  to  him  without  showing  that  he  has 
become  the  owner  under  the  conditions  contemplated  in  the  contract.*"  Where 
pledged  stock  is  purchased  by  the  creditor  on  enforcement  of  the  pledge,  he  takes 
an  quitable  title  by  deed  from  the  trustee  of  the  pledge.*^ 

The  title  of  a  resident  corporation  in  stocks  and  bonds  pledged  a  foreign  cor- 
poration is  subject  to  the  jurisdiction  of  the  courts  of  the  state.'"  An  agreement 
between  two  corporations  to  hold  stock  as  collateral  security  for  bonds  of  a  third 
does  not  render  the  third  a  necessary  party  to  a  suit  involving  ownership  ousting 
a  Federal  court  of  jurisdiction.** 

A  trustee  of  stock  must  as  to  the  cestui  que  trust  confine  his  dealings  with 
the  stock  to  what  is  authorized.**    An  unauthorized  transfer  may  be  enjoined.*^ 


books.  In  re  Hertzler's  Estate,  22  Pa,  Super. 
Ct.  E92. 

Under  statutes  requiring  registration  of 
transfers  registration  In  the  name  of  the 
transferee  or  a  demand  and  default  of  the 
corporation  to  transfer  must  be  shown  to 
avail  against  creditors  of  the  transferror.  1 
Mills'  Ann.  St.  §  508.  Evidence  held  insufficient 
to  show  that  transferee  had  done  all  In  his 
power  to  secure  transfer.  Isbell  v.  Graybill 
[Colo.  App.]   76  P.   550. 

7«.  Richardson  v.  Longmont  Supply  Ditch 
Co.   IColo.  App.]   76  P.  646. 

71.  Bank  of  Culloden  v.  Bank  of  Forsyth 
[Ga.]   48  S.   B.   226. 

72.  Blgby  V.  Atlanta,  etc,  R.  Co.,  119  Ga. 
686,  46  S.  E.  827. 

73.  74.  It  is  sufficient  to  join  merely  the 
officer  against  whom  process  must  be  direct- 
ed. Cashier  of  a  bank  need  not  be  joined 
where  the  president  Is  also  a  party.  John- 
son V.  Hume   [Ala.]   36   So.  421. 

75.  Pacts  held  not  to  raise  the  question 
of  whether  Code  1887,  §  1133,  providing  the 
manner  of  transfer  of  stock,  applied  to 
court  charters.  Downing  v.  Thompson  [Va.] 
48  a  B.  S06. 

76.  See  1  Curr.  It.  767.  See,  also.  Pledge,  2 
Curr.   I*   1243. 

77.  Evidence  held  not  to  show  delivery. 
Robertson  v.  Robertson  [Mass.]  71  N.  E.  571. 


78,  79.     Reld  v.  Caldwell  [Ga.]  48  S.  E.  191. 

80.  A  possible  inference  arising  from  the 
pledgee's  evidence  that  the  pledgor  desires 
the  transfer  gives  no  reason  to  go  in  to  the 
merits  of  a  question  as  to  the  right  of  the 
holder  to  pledge  raised  by  the  corporation. 
State  v.-  North  American  lyand  &  Timber  Co. 
112  La.  441,  36  So.  488. 

Under  statute  providing  that  the  owner  of 
pledged  stock  may  continue  to  vote  it,  the 
pledge  should  be  enforced  by  a  sale  and  not 
by  bill  to  compel  transfer  on  the  books  and 
to  restrain  payment  of  dividends  to  the 
pledgor.  1  Ball.  Ann.  Codes  &  St.  §  4264. 
Such  statute  does  not  authorize  a  conditional 
transfer  to  the  pledgee.  American  Bonding 
&  Trust  Co.  v.  Pacific  Brewing  &  Malting 
Co.,  34  Wash.   10,  74  P.   826. 

81.  Richardson  v.  Longmont  Supply  Ditch 
Co.   [Colo.  App.]   76  P.  546. 

82.  Kldd  v.  New  Hampshire  Traction  Co. 
[N.  H.]  66  A.  465. 

83.  Edwards  v.  Mercantile  Trust  Co.,  124 
P.    381. 

84.  A  trustee  of  stock,  with  the  privilege 
of  placing  it  In  the  name  of  another  of  Its 
own  selection  and  with  the  stipulated  right 
in  itself  to  pay  assessments  thereon  and  re- 
coup the  amount  thereof  with  Interest,  can- 
not permit  the  stock  to  be  sold  for  delin- 
quency   and    bought    in    by    the    corporation. 
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Issuance  of  stock  certificate  to  a  person  as  trustee  is  sufficient  to  place  a  purchaser 
on  inquiry.** 

Effect  of  transfers." — A  bona  fide  purchaser  takes  certificates  indorsed  in 
blank  free  from  equities  of  which  he  has  no  notice."  The  efEect  of  indorsement 
in  blank  may  be  overcome  by  actual  knowledge.*'  Wherefore  stock  certificates 
illegally  issued  in  payment  for  director's  services  are  of  no  greater  validity  in  the 
hands  of  a  transferee  with  notice.""  The  assignees  of  stock  are  bound  by  the  pre- 
vious assent  of  their  assignors  to  ultra  vires  acts,,  but  are  not  bound  as  to  "subsequent 
acts,  though  imder  the  authority  previously  conferred  by  their  assignors."^ 

§  15.  Management  of  corporations.  A.  Control  of  a  corporation  hy  the 
stockholders  or  members.  Power  of  the  majority.^^ — The  management  of  corpora- 
tions is  usually  vested  by  law  or  charter  in  a  governing  body."'  Otherwise,  it  is 
vested  in  the  stockholders  or  members,  who  act  by  the  will  of  a  majority,"*  single 
stockholders  having  no  power  of  management."'  By  the  doctrine  of  estoppel,  acts 
binding  all  the  stockholders  toward  another  are  binding  on  the  corporation,  public 
policy  not  being  infringed." 

Stockholders  may  become  subject  to  the  same  trust  relations  as  directors  by 
attempting  to  carry  on  the  corporate  business."^  , 

(§  15)  B.  Dealings  between  a  corporation  and  its  stockholders.^' — Defrauded 
creditors  only  may  attack  a  contract  between  the  corporation  and  all  the  stock- 
holders." 

(§15)  G.  By-laws.^ — By-laws  may  be  adopted*  or  modified'  by  conduct  of 
the  directors  indicating  such  an  intent,  though  some  statutes  allow  such  adoption 
only  until  the  next  annual  meeting.* 


other  stock  of  which  It  holds,  without  notice 
to  the  cestui  que  trust  either  of  the  assess- 
ment or  of  the  person  In  whose  name  It  has 
caused  the  trust  stock  to  be  placed.  Agree- 
ment construed.  Moore  v.  Bank  of  British 
Columbia  [C.  C.  A.]  125  P.  849. 

Averments  In  an  action  to  compel  ac- 
connt  as  trustee  of  stock  that  defendant  has 
arbitrarily  and  wrongfully  manipulated  the 
affairs  of  the  corporation  and  has  disputed 
complainant's  rights  are  mere  conclusions  of 
law.     Petty  v.  Emery,  88  N.  T.  S.   823. 

85.  Injunction  pendente  lite  against  dis- 
posal held  justified  In  action  against  cor- 
poration and  trustee  to  secvfre  possession  of 
stock.  MaoDonald  v.  Gerrlck  [Mont.]  74  P. 
1083. 

86.  Stock  certificate  so  ran.  Johnson  v. 
Amberson    [Ala.]    37    So.    273. 

87.  See  1  Curr.  L.  764. 

88.  Maxwell  v.  Foster  [S.  C]  45  S.  H. 
927. 

89.  Goodwin  v.  Hampton  Transp.  Co. 
[Mich.]  94  N.  W.  729. 

go.  Grafner  v.  Pittsburg,  etc.,  R.  Co.,  207 
Pa.  217,  56  A.  426. 

91.  Where  not  necessary  to  protect  rights 
acquired  by  third  persons  before  the  assign- 
ment. MoCampbell  v.  Fountain  Head  R.  Co. 
[Tenn.]  77  S.  W.  1070. 

98.     See  1  Curr.  L.   764. 

93.  A  mere  stockholder  is  not  entitled  to 
possession  of  the  property  as  against  a  reg- 
ularly qualified  trustee  who  Is  also  presi- 
dent. Oudin  &  B.  Fire  Clay  Min.  &  Mfg. 
Co.  V.  Conlan,  84  Wash.  216,  76  P.  798.  A 
stookholdor  has  no  power  to  employ  an  at- 
torney      to       represent       the       corporation. 


Breathitt  Coal,  Iron  &  liumber  Co.  v.  Greg- 
ory,  26  Ky.  L.   R.   1507,   78   S.   W.   148. 

94.  A  stockholder  present  participating 
and  assenting  to  the  action  of  the  majority 
In  authorizing  a  sale  of  the  property  cannot 
thereafter  repudiate  its  terms  and  refuse  to 
accept  payment  for  his  stock  In  accordance. 
Facts  held  to  bind  stockholder  to  accept 
stock  of  purchasing  company.  Carr  t. 
Rochester  Tumbler  Co.,  207  Pa.  392,  66  A. 
946. 

95.  The  corporation  cannot  be  bound  by 
the  separate  and  Individual  consent  of  its 
members.  Demarest  v.  Spiral  Riveted  Tube 
Co.  [N.  J.]  68  A.  161. 

96.  Corporate  obligation  to  one  stock- 
holder. Breslln  v.  Frles-Breslln  Co.  [N.  J. 
Err.  &  App.]  68  A.  313.  Where  the  unani- 
mous consent  and  acquiescence  of  stock- 
holders has  been  acted  on  by  one  party, 
legal  informalities  cannot  be  asserted  to  his 
detriment  with  regard  to  a  matter  of  in- 
ternal concern  affecting  only  the  interest 
of  the  stockholders.     Id. 

97.  Crlchton  v.  Webb  Press  Co.  [La.]  86 
So.  926. 

98.  See  1  Curr.  L.   764. 

99.  Great  Western  Min.  &  Mfg.  Co.  v. 
Harris  [C.  C.  A.]  128  P.  321. 

1.  See  1  Curr.  L.  764.  Revocability  of 
resolutions,  see  1  Curr.  L.  766,  n.  64. 

a.  Graebner  v.  Post,  119  Wis.  392,  96  N. 
W.  783. 

3.  Change  in  board  of  directors  from  6  to 
3.  Buck  V.  Troy  Aqueduct  Co.  [Vt.]  66  A. 
285. 

4.  Code  Pub.  Gen.  Laws,  art.  SS,  t  E5. 
Darrln  v.  Hoff  [Md.]  68  A.  196. 
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(§15)  D.  Corporate  meetings  and  elections.  Notice.'^ — Presence  and  par- 
ticipation of  stockholders  may  cure  absence  of  notice.' 

Elections.'' — ^Under  the  Maryland  statutes,  directors  other  than  for  mining 
corporations  may  be  elected  at  meetings  at  which  less  than  a  majority  of  the  stock 
is  represented/  and  a  by-law  to  the.  contrary,  making  a  majority  of  the  stock  a 
quorum,  is  void.'  A  master  in  chancery  cannot  be  appointed  to  conduct  a  cor- 
porate election  before  a  decree."  Under  the  New  Jersey  statute,  authorizing  re- 
view of  corporate  elections  by  the  supreme  court,  such  relief  will  be  granted  as 
accords  with  the  substantial  rights  and  equities.^* 

(§  15)  E.  The  right  to  vote." — The  corporation  is  not  afEected  by  any  agree- 
ment among  the  stockholders  as  to  how  it  shall  be  managed  or  who  shall  be  entitled 
to  vote  the  shares  of  stock.^*  Where  shares  are  wrongfully  held,  then  voting  may 
be  enjoined.^* 

Proxies.^" — ^A  stockholder  can  vote  by  proxy  only  where  authorized  by  statute 
or  the  articles  or  by-laws  of  the  corporation.**  General  proxies  do  not  authorize 
a  vote  to  wind  up.*' 

(§  15)  F.  Appointment,  election  and  tenure  of  oficers.^^ — The  acts  of  a 
de  facto  board  of  directors  are  binding  in  the  absence  of  special  restrictions  in  the 
charter  or  by-laws.**  Such  acts  cannot  be  annulled  by  the  president  alone.^*' 
Terms  of  officers  are  not  terminated  by  failure  to  elect  successors.''*  Sale  of  his 
stock  does  not  ipso  facto  vacate  the  office  of  a  director  and  president,*^  but  where  a 
statute  requires  a  trustee  to  be  a  stockholder,  the  trustee  ceases  to  be  such  on 
transfer  of  his  stock.^*     On  termination  of  his  office,  an  officer  haa  no  further 


5.  See   1   Curr.  L.   765. 

6.  Capital  stock  Increased  [Const,  art. 
12,  :  8,  Rev.  St.  1899,  §  962].  State  V.  Cook, 
178  Mo.  189,  77  S.  "W.  669.  Assignment  for 
creditors.  State  Nat.  Bank  v.  Duncan  [Miss.] 
35   So.   669. 

7.  Act  Mar.  14,  1883  (17  Del.  Laws,  p. 
225,  c.  147,  ;  24)  Is  repealed  by  General  Corp. 
Law,  Mar.  10,  1899  (21  Del.  Laws,  p.  446,  o. 
273),  as  amended  In  1901,  as  to  corporations 
organized  under  that  act.  In  re  Powell 
[Del.  Super.]  58  A.  831.     See  1  Curr.  L.  765. 

8.  Code  Pub.  Gen.  Laws,  art.  23,  §§  57, 
6,  7,  144.     Darrln  v.  Hoff  [Md.]  58  A.  196. 

9.  Code  Pub.  Gen.  Laws,  §  67.  Darrln  v. 
Hoff   [Md.]    58  A.  196. 

10.  A  decree  being  essential  to  appoint- 
ment under  eaulty  rule  60,  as  amended  Jan. 
15,  1894.  Tetter  v.  Delaware  Valley  R.  Co., 
206   Pa.   485,   56  A.   67. 

11.  Where  directors  elected  by  a  ma- 
jority of  the  stock  had  rendered  themselves 
Ineligible  by  failure  to  produce  the  stock 
book  as  required  by  §  33,  but  every  share 
of  stock  was  voted  and  It  did  not  appear  that 
fraud  had  been  exercised  or  that  harm  re- 
sulted, a  new  election  will  be  ordered  In- 
stead of  seating  the  directors  receiving  the 
minority  vote  [P.  S.  1896,  p.  291,  Gen.  Corp. 
Act,  §  42].  Stratford  v.  Mallory  [N.  J.  Err.  & 
App.]   58  A.  347. 

12.  See  1  Curr.  L.  .766.  Voting  trusts,  see 
1  Curr.  L.  767,  n.  81-83.  Cumulative  voting; 
voting  by  pledgee  or  trustee,  see  1  Curr.  I* 
766. 

IS.  Hence  a  corporation  cannot  be  com- 
pelled to  refund  moneys  and  surrender  prop- 
erty on  failure  of  one  of  its  stockholders  to 

3  Curr.  Law — 58. 


perform  an  agreement  with  plaintiff.  Ken- 
nedy V.  Monarch  Mfg.  Co.,  123  Iowa,  344,  98 
N.  W.  796. 

14.  Complaint  held  sufficient  to  support 
an  Injunction  against  voting  stock  wrong- 
fully obtained  under  a  claim  that  the  holder 
was  entitled  under  a  resolution  of  a  prede- 
cessor company,  and  also  other  shares  held 
under  a  wrongful  claim  that  they  were  ob- 
tained for  a  consideration.  United  Gold  & 
Platinum  Mines  Co.  v.  Smith,  88  N.  T.  S.  67. 

15.  See  1  Curr.  L.  767. 

16.  MoKee  v.  Home  Sav.  &  Trust  Co.,  122 
Iowa,  731,  98  N.  W.  609. 

17.  Notice  by  the  holder  that  he  will  con- 
sider himself  so  authorized  In  case  no  re- 
sponse Is  made  by  the  donors  to  his  request 
for  a  special  proxy  does  not  cause  their 
silence  to  raise  a  presumption  of  assent. 
McKee  v.  Home  Sav.  &  Trust  Co.,  122  Iowa, 
731,   98  N.  "W.   609. 

18.  See  1  Curr.  L.  767. 

19.  Cannot  be  shown  to  be  fraudulent  by 
an  offer  to  prove  that  they  were  a  dummy 
board,  had  no  real  Interest  and  that  there- 
was  a  contest  In  the  company.  Collier  v. 
Consolidated  R.  Lighting  &  Refrigerating 
Co.  [N.  J.  Err.  &  App.]  57  A.  417. 

20.  Collier  v.  Consolidated  R.  Lighting  & 
Refrigerating  Co.  [N.  J.  Err.  &  App.]  57  A. 
417. 

ai.  Touree  v.  Home  Town  Mut.  Ins.  Co. 
[Mo.]    79  S.  W.   175. 

22.  Howie  V.  Scarbrough,  138  Ala.  148,  36 
So.    113. 

23.  1  Ball.  Ann.  Codes  &  St.  §  4256.  Oudln 
&  B.  Fire  Clay  Mln.  &  Mfg.  Co.  v.  Conlan, 
34  Wash.    216,    76   P.    798. 
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control  of  the  corporate  property  in  such  capacity.'*  By  statute  in  some  juris- 
dictions, stockholders  are  given  power  to  remove  ofiBcers  or  directors  at  any  time.^^ 

(§  15)  G.  Salary  or  other  compensation  of  officers.^^ — The  board  of  direct- 
ors has  no  inherent  power  to  vote  salaries  to  oflQcers/'  nor  have  they  any  implied 
right  to  compensation  for  their  own  services  ;"*  but  a  director  who  is  also  a  gen- 
eral manager  is  entitled  to  a  salary  on  agreement  to  such  effect.^*  The  action  of 
directors  or  stockholders  voting  themselves  salaries  is  voidable  if  unfair  to  minority 
holders.*"  So  the  fixing  of  his  salary  by  the  sole  vote  of  a  majority  stockholder  is 
subject  to  review  in  equity  and  will  not  be  allowed  to  stand  if  fraudulent  or  op- 
pressive,'^ and  his  powers  are  still  more  limited  where  his  salary  is  fixed  by  altera- 
tion ia  the  by-laws.'''  The  question  is  what  the  services  are  reasonably  worth,  not 
what  could  be  earned  by  the  director  in  other  employments." 

A  contract  for  compensation  of  a  director  beiag  merely  voidable  may  be  rati- 
fied,'* and  objection  to  annual  salaries  must  be  made  during  the  current  year.*^ 

The  innocent  recipient  of  an  unlawful  salary  is  not  liable  to  minority  stock- 
holders." 

A  manager  entitled  to  salary  may  assert  it  as  a  counterclaim  in  an  action 
against  him  by  the  corporation  for  money  had  and  received." 

(§15)  E.  How  directors  must  act;  directors'  meetings.  Records  and  stoch 
hooles.^^ — ^A  formal  action  of  the  directors  is  not  ia  all  cases  required  but  individual 
indication  of  assent  by  a  majority  may  be  substituted."    A  majority  of  the  board 


34.  A  treasurer  whose  term  of  ofllce  has 
expired  is  not  justified  in  retaining  cor- 
porate funds  by  the  fact  that  the  corpora- 
tion has  voted  to  apply  them  to  the  claims 
of  certain  creditors.  Seven  Star  Grange  No. 
73,  Patrons  of  Husbandry  v.  Ferguson,  98 
Me.  176,  56  A.  648. 

25.  Ky.  St.  1903,  §  542  confers  power  on 
the  board  of  directors  to  discharge  a  treas- 
urer at  any  time  without  cause  and  without 
rendering  itself  liable  in  damages  unless  a 
contract  for  longer  employment  is  violated. 
O'Neal  v.  Neider  Co.,  25  Ky.  L.  R.  2279,  80  S. 
W.  451.  Evidence  held  not  to  show  such  a 
contract.     Id. 

26.  See   1  Curr.  L..  768. 

27.  Such  action  based  on  by-laws  passed 
through  efforts  and  votes  of  interested  offi- 
cers is  void,  the  resolution  being  passed  by 
a  majority  created  by  the  votes  of  the 
same  officers  [Civ.  Code  §§  2970,  2976].  Mo- 
Connell  v.  Combination  Mln.  &  Mill.  Co. 
[Mont.]    76  P.   194. 

28.  Grafner  v.  Pittsburg,  etc.,  R.  Co.,  207 
Pa.   217,   56   A.   426.  ^     „     ,     „ 

29  Bevier  Black  Diamond  Coal  Co.  v. 
Watson  [Mo.  App.]  80  S.  W.  287.  Evidence 
held  to  show  agreement  by  treasurer  and 
-eneral  manager  to  work  without  salary 
while  learning  business.  Harvard  Brew.  Co. 
V.  Pratt   [Mass.]   70  N.  B.   435.  „     ^    ,, 

30.  Crichton  v.  Webb  Press  Co.  [Da.]  36 
So  926  Members  cannot  vote  themselves 
compensation  for  attending  meeting  of  ex- 
ecutive committee.  Marshall  v.  Industrial 
Federation,  84  N.  T.  S.  866.  Where  the 
salary  of  the  president  or  of  any  other  mem- 
ber of  the  board  of  directors  for  his  personal 
sPTvices  in  general  management  of  the  busi- 
nes^  of  the  company  is  fixed  by  the  direct- 
ors the  amount  is  not  final  against  any 
dissenting  stockholder  promptly  applying 
for  relief      Burden   of  establishing  value   of 


services    is     on     directors.      Lillard     v.     Oil, 
Paint  &  Drug  Co.   [N.  J.  Bq.]    56  A.   254. 

31.  Burden  is  on  objecting  stockholder. 
Dillard  v.  Oil,  Paint  &  Drug  Co.  [N.  J.  Eq.] 
56  A.   254. 

32.  By-laws  held  not  made  in  good  faith. 
Ullard  v.  Oil,  Paint  &  Drug  Co.  [N.  J.  Eq.] 
66  A.   254. 

33.  $18,000  held  excessive  by  $5,000  as 
annual  salary  of  director,  involving  duties  as 
manager  of  trade  journals.  Lillard  v.  Oil, 
Paint  &  Drug  Co.  [N.  J.  Eq.]  56  A.  254. 
Evidence  held  not  to  show  payment  of  ex- 
cessive salaries  to  majority  stockholder. 
Bixler  v.  Summerfleld   [111.]   70  N.  E.   1059. 

34.  May  be  ratified  by  majority  vote  of 
stockholders  as  a  body  and  director  in- 
volved may  vote  as  a  stockholder.  Lillard 
v.  Oil,  Paint  &  Drug  Co.  [N.  J.  Eq.]  56  A. 
254. 

35.  Delay  held  not  explained.  Lillard  v. 
Oil,  Paint  &  Drug  Co.   [N.  J.  Eq.]    56  A.   254. 

36.  Directors  may  be  held.  McConnell  v. 
Combination  Min.  &  Mill.  Co.  [Mont.]  76  P. 
194. 

37.  Bevier  Black  Diamond  Coal  Co.  v. 
Watson  [Mo.  App.]  80  S.  W.  287. 

38.  See  1  Curr.  L.  769. 

39.  Separate  assent  of  a  majority  of  the 
board  of  directors  is  sufficient  to  ratify  an 
employment  of  a  physician  for  an  injured 
employe  by  the  secretary.  Knowledge  of 
the  directors  may  be  shown  where  coupled 
with  evidence  of  express  assent.  Scott  v. 
Superior  Sunset  Oil  Co.  [Cal.]  77  P.  817. 
Where  one  of  an  executive  committee  of 
three  orders  supplies  and  another  member 
makes  no  objection  when  shown  the  bill, 
there  is  a  majority  action  binding  the  cor- 
poration as  far  as  in  the  power  of  the  com- 
mittee. Roebling's  Sons  Co.  v.  Barre  &  M. 
Traction  &  Power  Co.  [Vt.]  56  A.  530. 
Where   the   president  and   directors,   owning 
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may  bind  the  minority  in  the  transaction  of  ordinary  business  without  notice  to 
the  minority  members.*"  To  constitute  a  quorum*^  the  specified  number  must 
join-  in  the  act  of  voting.*'' 

Evidence.*'^ — Oral  evidence  of  the  passage  of  a  resolution  is  not  admissible 
where  there  is  no  error  or  omission  in  the  records  as  kept.**  Where  no  records 
aje  kept,  ofBcial  acts  may  be  proved  by  oral  testimony  but  not  by  hearsay.*^  Sepa- 
rate sheets  of  paper  pinned  to  the  leaves  of  a  record  book  are  not  sufficiently  identi- 
fied as  minutes.*^  A  statute  providing  that  acts  and  proceedings  of  corporations 
may  be  proved  by  sworn  copy  of  the  record  does  not  permit  books  of  account  to  be 
used  in  a  manner  different  from  those  of  natural  persons.*' 

Penalties  for  refusal  of  inspection  of  stock  look. — Where  the  corporation  does 
not  keep  a  stock  book  its  secretary  cannot  be  held  liable  for  a  penalty  fixed  for  re- 
fusal to  exhibit  it.*'  A  stockholder  cannot  recover  a  penalty  to  be  forfeited  to 
the  people.*' 

(§15)  I.  Powers  of  the  directors  or  trustees.'^'' — ^A  board  of  directors  cannot 
in  general  terms  be  given  power  to  control  and  dispose  of  property  without  regard 
to  the  will  of  the  corporation  itself.^^  It  has  no  power  to  move  the  entire  official 
business  of  the  corporation  beyond  the  state.°^  It  may  delegate  to  an  executive 
committee  authority  to  perform  such  duties  as  are  required  in  the  usual  and  ordi- 
nary conduct  of  its  business.'* 

A  board  of  directors  cannot  ratify  acts  at  an  illegal  meeting  after  an  action 
begun  attacking  such  acts,"*  but  a  ratification  by  stockholders  of  the  acts  of  the 
directors  in  issuing  bonds  and  executing  a  mortgage  is  equivalent  to  an  original 
authorization.^^ 

(§  15)     J.  Powers  of  other  officers  and  agents  than  the  directors  or  trustees.^' 


a  large  majority  of  the  stock,  agree  to  make 
a  conveyance  of  certain  property  as  soon  as 
the  president  should  convey  it  to  the  cor- 
poration, he  holding  it  in  trust  for  him- 
self and  the  directors,  and  the  transferee 
takes  possession,  the  corporation  receiving 
the  consideration,  they  cannot  afterward,  on 
neglecting  to  make  conveyance,  assert  title 
in  another  transferee.  Harrison  Land  & 
Min.  Co.  V.  Nashville,  etc.,  R.  Co.,  25  Ky.  L. 
R.  523,  76  S.  W.  9. 

40.  Borrowing  money  and  giving  note 
therefor  for  repair  of  property  of  aqueduct 
company.  Buck  v.  Troy  Aqueduct  Co.  [Vt.] 
56    A.    285. 

41.  Unless  otherwise  shown  a  majority 
will  be  presumed  a  quorum  of  an  executive 
committee.  Marshall  v.  Industrial  Federa- 
tion,  84  N.  T.  S.    866. 

42.  North  Louisiana  Baptist  Ass'n  v.  Mil- 
liken,    110   La.    1002,    35    So.    264. 

43.  Minutes  held  sufficient  to  show  au- 
thorization of  mortgage  by  directors  of  agri- 
cultural society.  Ismon  v.  Loder  [Mich.]  97 
N.  W.  769. 

44.  Bhrlich  v.  Chevra  Agudas  Achin  Aushi 
Wizna,  86  N.  T.  3.   820. 

45.  Evidence  of  subsequent  declarations  as 
to  action,  made  by  the  president  held  not 
admissible  as  an  admission  or  estoppel. 
Chllds  V.  Ponder,  117  Ga.  553,  43  S.  B.  986. 
Parol  evidence  is  admissible  to  show  a  vote 
of  the  directors  authorizing  a  mortgage 
where  the  law  does  not  require  a  record 
thereof.  Comp.  Laws  1897,  §  5974.  Mort- 
gage by  agricultural  society.  Ismon  v,  Lo- 
der [Mich.l  97  N.  W.  769. 


46.  McConnell  v.  Combination  Min.  & 
Mill.  Co.   [Mont]   76  P.  194. 

47.  Burns'  Rev.  St.  1901,  §  474,  does  not 
permit  a  copy  of  the  account  to  be  intro- 
duced by  a  building  and  loan  association 
to  foreclose  a  mortgage.  Coppes  v.  Union 
Nat.  Sav.  Loan  Ass'n  [Ind.  App.]  69  N.  E. 
702. 

48.  Laws  1892,  p.  1831,  o.  688,  §  29.  Eil- 
lingham  v.  Gleason  Mfg.  Co.,  88  N.  T.  S 
398. 

49.  Penalty  to  be  forfeited  "the  people" 
under  Laws  1892,  p.  1831,  c.  688,  §  29,  on 
failure  to  keep  stock  book  open  to  inspec- 
tion, can  only  be  recovered  by  state.  Bil- 
lingham  v.  Gleason  Mfg.  Co.,  88  N.  T.  S.  398. 

50.  See  1  Curr.  L.  769. 

51.  North  Louisiana  Baptist  Ass'n  v.  Mil- 
liken,   110  La.   1002,  35   So.   264. 

52.  Evidence  held  not  to  show  advantage 
to  corporation  from  maintenance  of  foreign 
office  [Comp.  St.  1887,  e.  25,  div.  5].  Mc- 
Connell v.  Combination  Min.  &  Mill.  Co. 
[Mont.]    76   P.    194. 

53.  Purchase  of  material  and  supplies. 
Notwithstanding  by-law  requires  assent  of 
directors  to  make  acts  binding  on  them. 
Roebling'a  Sons  Co.  v.  Barre  &  M.  Traction 
&  Power  Co.    [Vt.]    56  A.   530. 

54.  First  meeting  was  outside  state.  Mc- 
Connell V.  Combination  Min.  &  Mill.  Co. 
[Mont.]   76  P.  194. 

55.  Minority  stockholder  cannot  have  in- 
junction without  showing  Invalidity  of  the 
meeting.  McAlpin  v.  Universal  Tobacco  Co. 
[N.   J.  Eq.]   57  A.   802. 

56.  See  1  Curr.  L.  770. 
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— ^Express  or  implied  authority  must  be  proven  to  bind  the  corporation  by  the  act 
of  one  claiming  to  act  for  it."^ 

The  president.^^ — The  president  has  no  power  from  the  mere  possession  of- the 
oflSce  to  bind  the  corporation  or  control  its  property.  His  power  is  limited  to  that 
given  by  the  by-laws  or  implied  from  the  course  of  dealing ;°°  but  within  the  scope 
of  its  ordinary  business,  he  is  sometimes  deemed  a  general  agent.""  He  is  not 
presumed  to  have  power  of  his  own  motion  to  alter  the  requirements  of  a  sealed 
instrument  made  by  the  corporation  with  due  formality,'^  or  to  contract  to  extend 
time  or  to  refrain  from  sale  of  collateral."^ 

The  vice-president^^  acting  as  presiding  officer  may  confess  judgment"*  or  em- 
ploy counsel  to  appear."" 

The  treasurer'^  has  no  inherent  managing  authority,"^  and  a  by-law  that  the 
treasurer  "shall  have  charge  of  securities"  does  not  imply  authority  to  dispose  of 
them  without  consent  or  authority  of  the  corporation.'* 

The  cashier.^' — The  powers  of  a  bank  cashier  do  not  extend  farther  than  the 
usual  business  of  such  corporations.''" 

Business  managers^  salesmen,  etcJ^ — The  general  rule  is  that  in  the  absence 
of  express  restrictions  on  his  powers,  with  actual  or  constructive  notice  thereof  to 
the  persons  dealing  with  him,  an  officer  or  agent  of  the  corporation,  intrusted  with 
the  general  management  and  control  of  its  business,  has  implied  authority  to  make 
any  contract  or  do  any  other  act  which  is  necessary  or  appropriate  in  the  ordinary 
business  of  the  corporation.''*    In  the  absence  of  habit  or  custom  with  the  sanction 


57.  Coney  Island  Automobile  Race  Co.  v. 
Boyton,  87  App.  Dlv.  251,  84  N.  T.  S.  347. 
Proof  of  authority  is  necessary  to  bind  cor- 
poration on  contract  to  pay  commissions  for 
lease  signed  with  corporate  name  by  an  In- 
dividual described  as  secretary  and  treas- 
urer. Greene  v.  Iroquois  Hotel  &  Apartment 
Co.,   84  N.  T.  S.   591. 

58.  See  1  Curr,  U  770. 

69.  Oral  consent  to  stocking  of  streams 
with  trout  given  by  president  of  lumber 
company  does  not  make  a  charge  on  the 
company's  land.  Rockefeller  v.  Lamora,  89 
N.  T.  S.  1.  A  corporation  Is  not  liable  on  a 
promise  made  by  Its  president  that  It  shall 
pay  his  debts.  William  Allen  &  Co.  v.  Som- 
erset Hotel  Co.,  88  N.  T.  S.  944.  Hence  the 
president,  treasurer  and  general  manager, 
though  he  owns  almost  all  the  stock,  can- 
not contract  for  the  corporation  outside  the 
course  of  Its  ordinary  business.  Demarest  v. 
Spiral   Riveted   Tube   Co.    [N.   J.]    58   A.    161. 

60.  Rapp  V.  Hutchinson  Stair  Elevator  Co., 
87  N.  T.  S.  459.  Where  a  corporation  Is  en- 
gaged In  a  business  In  which  It  receives 
notes  from  its  agents  and  customers,  its 
president  Is  presumed  to  have  authority  to 
discount  and  transfer  them.  Iowa  Nat.  Bank 
V.  Sherman  &  Bratager  [S.  D.]  97  N.  W.  12. 

61.  Waiver  of  conditions  of  lease.  Gran- 
ite Bldg.   Corp.  V.   Greene   tR.  I.]    57  A.   649. 

62.  Bank.  Arbogast  v.  American  Exch. 
Nat.  Bank  [C.  C.  A.]  12B  F.  618. 

63.  See  1  Curr.  L.  771. 

64.  Confession  of  Judgment  by  vice-presi- 
dent and  presiding  member  is  not  void  on  its 
face  where  accompanied  by  his  affidavit  set- 
ting out  his  official  capacity.  Manley  v. 
Mayer  [Kan.]  75  P.  550.  Where,  in  favor  of 
an  executor,  it  is  not  avoided  for  all  pur- 
poses by  individual  interest  of  the  officer 
In  the  estate  as  legatee.     Id. 


65.  Pernald  v.  Spokane  &  British  Colum- 
bia Tel.  &  T.  Co.,  31  Wash.  672,  72  P.  462. 

66.  See  1  Curr.  D.  771. 

67.  The  treasurer  Is  not  an  officer  clothed 
with  Inherent  general  authority  for  the  man- 
agement of  the  business,  rendering  an  agree- 
ment signed  by  him  under  the  corporate 
seal,  to  pay  a  portion  of  the  proceeds  of  cer- 
tain claims  if  collected,  admissible  without 
a  showing  of  special  authority.  Backer  v. 
United  States  Gas  Fixture  Co.,  84  N.  T.  S. 
149. 

68.  Jennie  Clarkson  Home  for  Children  v. 
Chesapeake  &  O.  R.  Co.,  41  Misc.  214,  83  N. 
T.  S.  913;  Id.,  92  App.  Dlv.  491,  87  N.  T.  S. 
348.  A  broker  is  liable  *,o  a  corporation  for 
bonds  sold  by  him  for  its  treasurer,  where 
he  knows  the  corporation's  ownership  and 
the  necessity  of  its  express  authorization  of 
a  sale  by  its  treasurer.  It  Is  immaterial  that 
the  transfer  agent  of  the  corporation  execu- 
ting the  bonds  has  been  Induced  to  indorse 
them  to  "bearer"  by  a  forged  power  of  at- 
torney.    Id.,   41   Misc.    214,   83  N.  T.   S.   91S. 

69.  See  1  Curr.  L,.  771. 

70.  Cashier  of  bank  has  no  authority  to 
accept  a  worthless  check  and  charge  bank 
with  the  amount.  Van  Buren  County  Sav. 
Bank  v.  Stirling  Woolen  Mills  Co.  [Iowa]  94 
N.  W.  945.  See,  also.  Banking  and  Finance, 
3   Curr.   L.   408. 

71.  See  1  Curr.  L.  772. 

72.  Held  vrlthlii  anthorityt  Contracts  for 
labor.  By-law  giving  general  management 
held  also  to  confer  such  power.  Forked 
Deer  Pants  Co.  v.  Shipley,  25  Ky.  L.  R.  2299, 
80  S.  W.  476.  Suit  on  a  guaranty  of  the 
corporation's  debt  [Code,  §  3459].  McKee  v. 
Needles,  123  Iowa,  195,  98  N.  W.  618.  Gen- 
eral agent  held  authorized  by  letter  of  at- 
torney to  execute  bond  guaranteeing  repay- 
ment  of   advances   to   contractor.     Power   to 
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of  a  corporation)  a  general  manager  cannot  even  for  a  consideration  convey  the 
assets.''*  In  an  action  on  a  guaranty  to  plaintiff  as  manager,  the  plaintiff  suing  in 
his  own  name  need  not  add  the  description  in  the  pleadings.'* 

Evidence  of  authority.'" — Authority  of  the  officer  of  a  corporation  assuming 
to  act  for  the  corporation  need  not  accompany  a  remonstrance  against  a  street  im- 
provement.'" Where  a  general  agent  of  a  corporation  authorizes  another  to  use 
his  best  judgment  in  making  a  settlement,  it  is  sufficient  proof  of  authority." 

(§  15)  K.  Apparent  authority  of  officers  and  agents  and  estoppel  of  the  cor- 
poration and  of  others.  Implied  permission  to  act.''^ — Where  an  officer  or  agent  is 
intrusted  with  the  general  management  of  the  business  or  a  particular  part  of  the 
business,  he  has  apparent  or  implied  authority  to  manage  the  same  in  the  usual 
way  and  for  such  purpose  to  bind  the  corporation  by  his  acts  and  contracts  on  its 
behalf."    An  officer  has  no  implied  authority  to  act  for  his  personal  benefit.'" 

Where  the  transaction  is  within  the  authority  of  the  corporation,  one  dealing 
with  an  officer  is  not  bound  to  know  the  limits  of  the  officer's  authority."  A 
director  and  officer,  however,  is  presumed  to  know  the  measure  of  powers  delegated 
another  officer." 

Acceptance  of  benefits.^' — A  corporation  by  acceptance  of  benefits  is  estopped 
to  assert  that  a  contract  is  illegal  or  invalid.**    A  corporation  is  not  estopped  to 


guaranty  "performanee  of  contracts  other 
than  Insurance  contracts."  Paolflo  Nat.  Bank 
V.  Aetna  Indemnity  Co.,  33  Wash.  428,  74 
P.  590.  Evidence  held  to  show  authority  of 
general  manager  to  execute  a  note.  Mer- 
chants' &  Farmers*  Cotton  Oil  Co.  v.  Lufkln 
Nat.  Bank  [Tex.  Civ.  App.]  79  S.  W.  651. 
Authority  of  medical  examiner  of  railroad 
relief  department  to  employ  surgeon  held  for 
jury.  Haggerty  v.  St.  Louis,  etc.,  R.  Co.,  100 
Mo.  App.   424,   74   S.   W.   4B6. 

Held  ontBlde  anthorltyi  A  manager  of  a 
lumber  company  having  general  supervision 
of  a  flume  has  no  authority  to  agree  to 
make  considerable  and  expensive  alterations 
without  authority  from  the  board  of  direct- 
ors. CentervUle  &  K.  Irr.  Ditch  Co.  v. 
Sanger  Lumber  Co.,  140  Cal.  385,  73  P.  1079. 
Managing  agent  of  an  Insurance  company 
has  no  authority  to  release  the  maker  of  a 
note  to  the  company.  Muller  v.  Swanton, 
140  Cal.  249,  73  P.  994.  General  manager  of 
a  stockyards  corporation  has  no  authority 
to  sign  a  paving  petition  charging  the  cor- 
poration's abutting  realty.  Power  Is  In 
directors,  and  the  burden  is  on  the  city  to 
show  due  authorization  of  the  manager. 
Trephagen  v.  South  Omaha  [Neb.]  96  N.  W. 
248.  The  superintendent  of  a  manufactur- 
ing corporation  has  no  Implied  power  to 
agree  practically  to  pension  an  Injured  em- 
ploye for  life.  Contract  held,  In  addition, 
too  Indefinite  to  be  enforced.  Smith  v.  Crum 
Lynne  Iron  &  Steel  Co.,  208  Pa.  462,  57  A. 
953. 

73.  Accept  cancellation  of  Insurance  pol- 
icy after  loss.  Cassvllle  Roller  Mill  Co.  v. 
Aetna  Ins.  Co.  [Mo.  App.]   79  S.  W.  720. 

74.  MoKee  v.  Needles,  123  Iowa,  195,  98 
N.  W.  618. 

75.  See  1  Curr.  L.  772. 

76.  City  of  Sedalia  v.  Scott  [Mo.  App.]  78 
S.  W    276. 

77.  Russell  &  Co.  v.  Stevenson,  34  Wash. 
166,  75  P.  627. 

78.  See    1    Curr.    L.    773. 

79.  The  corporation  cannot  deny  the  au- 
thority of  an  agent  In  charge  of  a  mine  to 


contract  for  drainage  of  the  mine,  which 
could  not  have  been  worked  without,  and  In 
the  absence  of  notice  of  limitations  on  his 
authority,  he  may  also  agree  to  pay  for 
previous  drainage.  Flsk  Mln.  &  Mill.  Co.  v. 
Reed  [Colo.]  77  P.  240.  Where  a  railroad 
permits  It  to  appear  that  its  agent  had 
power  to  dedicate  a  street,  it  Is  bound  by  his 
act.  Southern  Pac.  Co.  v.  City  of  Pomona 
[Cal.]  77  P.  929.  Whether  a  general  man- 
ager had  implied  power  to  issue  notes  in  a 
case  of  extreme  necessity  may  be  a  ques- 
tion for  the  Jury.  Balnes  v.  Coos  Bay,  etc., 
R.  &  Nav.  Co.  [Or.]  77  P.  400.  A  con- 
ductor while  he  may  be  authorized  In  an 
emergency  to  employ  medical  aid  for  an 
employe  Injured  Is  not  authorized  to  have 
him  removed  to  another  town  and  there  con- 
tract for  his  food  and  shelter.  Hunt  v.  Illi- 
nois Cent.  R.  Co.  [Ind.]  71  N.  B.  195.  Real 
estate  Investment  company  Is  estopped  from 
denying  receipt  of  money  by  Its  secretary, 
the  act  being  within  the  apparent  scope  of 
his  duties  and  the  president  having  knowl- 
edge and  acquiescing.  Ring  v.  Long  Island 
Real  Estate,  Exch.  &  Inv.  Co.,  87  N.  T.  S. 
682.  Proof  of  sale  made  by  a  person  found 
in  the  usual  place  of  business  of  a  corpora- 
tion, apparently  engaged  In  his  ordinary  oc- 
cupation, Is  prima  facie  evidence  of  a  sale 
by  the  corporation.  Infringement  of  patent. 
Badlsohe  Anllln  &  Soda  Fabrik  v.  Klipsteln 
&  Co.,  125  F.  543.  Authority  of  salesman  to 
modify  contract  must  be  proved.  New  York 
Metal  Ceiling  Co.   v.   Raub,    86  N.   T.    S.    249. 

80.  Express  authority  must  be  shown  to 
bind  the  corporation  by  contracts  of  Its 
president  and  manager  to  divert  corporate 
funds  to  a  partnership  of  which  he  was  a 
member.  Leigh  v.  American  Brake  Beam 
Co.,  205  111.  147,  68  N.  E.  713. 

81.  Groeltz  v.  Armstrong  [Iowa]  99  N.  W. 
128. 

82.  There  can  be  no  Invocation  of  the 
doctrine  of  holding  out.  Baines  v.  Coos  Bay, 
etc.,  R.   &  Nav.  Co.   [Or.]    77  P.  400. 

83.  See  1  Curr.  L.  774. 

84.  Kesslev    &    Co.    v.    Ensley   Co.,    129    F. 
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dispute  plaintifPs  employment  where  there  is  no  evidence  that  his  services  were 
accepted  by  the  corporation  as  such,  or  that  they  were  of  value  to  it  as  a  corpora- 
tion.'^ 

Dviy  of  third  persons  to  take  notice  of  powers.^^ — Knowledge  that  an  officer  is 
acting  as  an  individual  on  the  part  of  the  opposite  party  will  prevent  the  corpora- 
tion from  being  bound  by  the  officer's  contracts  purporting  to  bind  it;"  but  the 
:£'act  that  one  dealing  with  a  corporation  through  its  secretary  has  also  had  deal- 
ings with  him  in  his  capacity  as  a  lawyer  with  reference  to  other  matters  does 
not  prevent  the  corporation  being  bound  by  his  acts.'* 

Allowing  other  party  to  act.^' — ^A  corporation  is  bound  by  a  contract  of  em- 
ployment entered  into  by  its  president,  on  which  the  employe  has  acted  in  relin- 
quishing other  employment."  Where  the  corporation  does  not  receive  the  benefit, 
it  is  not  liable  on  a  note  executed  by  its  treasurer  to  a  private  bank  in  which  he 
was  interested  after  a  resolution  removing  his  authority.**  The  genuine  attestation 
of  the  corporation's  secretary  may  relieve  the  purchaser  of  a  note  from  further 
inquiry  as  to  authenticity."^ 

Acquiescence  in  similar  acts.^^ — Where  a  person  is  in  the  habit  of  acting  as 
business  agent  with  knowledge  and  without  objection  from  the  corporation,  the 
corporation  will  be  bound."* 

(§  15)  L.  Ratification  of  unauthorized  acts?^ — Acts  which  the  corporation 
had  power  to  do,  but  were  done  by  the  wrong  body  or  in  the  wrong  way,  may  be 
cured  by  acquiescence  or  ratification.""    A  disinterested  governing  body  or  the  ma- 


397.  A  mortgage,  though  not  authorized 
previous  to  Its  execution,  is  not  void,  but  is 
binding  to  the  extent  that  the  corporation 
accepts  money  advanced  in  reliance  thereon. 
Miller  v.  Gourley  [N.  J.  Bq.]  55  A.  1083. 
Where  the  corporation  asks  for  and  re- 
ceives releases  of  portions  of  property  cov- 
ered by  a  deed  of  trust  and  receives  and 
uses  the  money  it  was  given  to  secure  it, 
It  ratifies  its  president's  act  In  executing  it. 
Clark  V.  Elmendorf  [Tex.  Civ.  App.]  78  S. 
W.  538.  A  corporation  will  be  held  to  have 
ratified  a  lease  executed  by  its  principal  offi- 
cer where  It  collects  the  rent  thereunder. 
Anderson  v.  Connor,  87  N.  T.  S.  449.  Re- 
ceipt of  benefits  of  the  loan,  continued  silence 
and  failure  to  offer  to  restore  consideration, 
prevents  assertion  of  invalidity  of  note. 
Curtin  v.  Salmon  River  Hydraulic  Gold  Min. 
&  Ditch  Co.,  141  Cal.  308,  74  P.  851.  Reten- 
tion of  benefits  held  to  estop  denial  of  con- 
tract of  employment  to  rent  property. 
Pescia  v.  Societa  Co-operativa  Corleones© 
Francesco  Bentivegna,  91  App.  DIv.  506,  86 
N.  T.  S.  952.  Where  a  corporation  receives 
money  for  investment,  it  cannot  defend  its 
liability  on  the  ground  that  the  investor 
accepted  from  its  officers  a  forged  mort- 
gage Ring  V.  Long  Island  Real  Estate 
Bxoh.  &  Inv.  Co.,  87  N.  T.  S.  682.  An  offer 
In  a  bill  to  cancel  a  conveyance  to  credit 
the  consideration  on  any  judgment  recovered 
in  Insufficient.  Alaska  &  Chicago  Commer- 
cial Co.  V.  Solner  [C.  C.  A.]  123  F.  855. 

85  Ehrlich  v.  Chevra  Agudas  Aohln  Aushi 
Wizna,  86  N.  T.  S.  820. 

86.  See  1  Curr.  L.  774. 

87.  German  Sav.  Bank  v.  Des  Moines  Nat. 
Bank,  122  Iowa,  737,  98  N.  W.  606.  Facts 
held  not  to  show  dealings  with  officer  in 
Individual  capacity.  Ring  v.  Long  Island 
Real  Estate  Exch.  &  Inv.  Co.,  87  N.  Y.  S. 
682      Evidence  held  insufficient  to  authorize 


<i  conclusion  of  law  that  an  agreement  was 
with  officers  as  individuals.  Anderson  Car- 
riage Co.  v.  Pungs   [Mich.]  96  N.  W.  663. 

88.  Ring  V.  Long  Island  Real  Estate  Exch 
&  Inv.  Co.,  87  N.  T.  S.  682. 

89.  See  1  Curr.  L.  774. 

90.  Egbert  v.  Sun  Co.,  126  F.   568. 

91.  Merchants'  &  Farmers'  Cotton  Oil  Co. 
V.  Lufkin  Nat.  Bank  [Tex.  Civ.  App.]  79  S. 
W.  651.  The  fact  that  the  corporation  may 
offset  a  debt  against  the  payee  of  a  note 
executed  without  authority  does  not  render 
ft  good  in  the  hands  of  a  bona  fide  holder. 
Id. 

92.  Note  executed  by  treasurer.  Mer- 
chants' &  Farmers'  Cotton  Oil  Co.  v.  Lufkin 
Nat.  Bank  [Tex.  Civ.  App.]  79  S.  W.  651. 

93.  See  1  Curr.  L.  775. 

94.  Though  his  authority  is  in  writing 
and  limited  where  neither  he  nor  the  party 
with  whom  he  deals  has  knowledge  of  the 
limitations.  Culver  v.  Pocono  Spring  Water 
Ice  Co.,  206  Pa.  481,  56  A.  29.  Open  and 
public  exercise  by  a  secretary  as  general 
manager  may  bind  the  corporation  by  his 
acts  aa  such.  Disposal  of  fruit  by  secretary 
of  fruit  exchange.  Betts  v.  Southern  Cali- 
fornia Fruit  Exch.  [Cal.]  77  P.  993. 

95.  See   1  Curr.   L.  775. 

96.  Kessler  v.  Ensley  Co.,  123  F.  546. 
Where  it  is  known  that  the  president  under 
his  general  authority  has  made  a  contract, 
the  omission  of  the  board  of  directors  to 
make  any  inquiry  amounts  to  a  ratification 
of  its  terms.  Egbert  v.  Sun  Co.,  126  F.  568. 
Payment  of  guaranteed  dividends  affirms  the 
president's  guaranty.  McVity  v.  Albro  Co., 
90  App.  Dlv.  109,  86  N.  T.  S.  144.  Acquies- 
cence held  to  estop  corporation  from  denying 
authority  of  secretary  to  convey  land  and 
bind  It  by  his, representations  that  the  land 
was  clear  of  Incumbrances.  Coolidge  v. 
Schering,    32  Wash.   557,   73   P.   682.     An   un- 
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;jority  of  stocldiolders  may  even  ratify  actual  fraud,  as  to  a  matter  intra  vires,  on 
the  corporation  by  one  of  its  own  officers,  by  which  he  obtains  some  of  its  prop- 
erty.°'  Eatification  must  be  obtained  by  fair  means  and  on  complete  disclosure.*' 
A  board  of  directors  accepting  the  benefits  of  a  contract  of  the  president  are  pre- 
sumed to  know  its  terms  and  conditions."' 

Female  stocldiolders  will  not  be  presumed  to  have  knowledge  and  to  have  con- 
sented to  acts  of  officers  from  the  mere  fact  of  relationship.* 

A  note  originally  invalid,  but  validated  by  the  conduct  of  the  corporation,  may 
be  sued  on  directly.^ 

(§15)  M.  Notice  to  or  Tcnowledge  of  officers  or  agents  as  notice  to  or  Tcnowl- 
edge  of  corporation.^ — Notice  to  an  officer  or  agent  of  a  corporation  in  the  course 
of  his  employment  and  with'  respect  to  a  matter  within  his  apparent  authority  is 
notice  to  the  corporation.* 

A  corporation  vnll  be  held  to  have  constructive  notice  of  only  such  facts  as 
are  brought  to  the  actual  notice  of  some  of  its  officers  or  agents  or  to  their  con- 
structive notice  by  actual  notice  of  facts  placing  them  on  inquiry.' 

Knowledge  of  a  single  officer  or  trustee  or  the  president  cannot  be  imputed  to 
the  corporation,  unless  it  is  affirmatively  shown  to  have  been  brought  home  to  the 
trustees,  where  by  statute  all  corporate  control  is  vested  in  the  trustees.' 

Evidence  of  knowledge  of  the  president  of  two  companies  of  the  affairs  of 
one  is  sufficient  to  show  knowledge  on  the  part  of  other  officers  of  the  second,  such 


authorized  sale  by  an  officer  may  be  ratified 
by  knowledge,  silence  and  acquiescence  of 
the  board  of  directors  for  a  reasonable  time. 
Alaska  &  Chicago  Commercial  Co.  v.  Solner 
[C.  C.  A.]   123   P.  855. 

97.  Objection  of  single  stockholder  will 
not  prevent.  Kessler  &  Co.  v.  Ensley  Co., 
129  F.  397.  A  fraudulent  act  of  the  directors 
which  would  be  set  aside  at  the  suit  of  the 
corporation  may  be  ratified  by  a  subsequent 
act  of  the  stockholders  so  as  to  be  binding 
on  the  minority  holders,  no  fraud  or  undue 
influence  being  shown  In  the  latter  action. 
Bill  to  set  aside  conveyances  held  insuffi- 
cient.    Kessler   v.   Ensley   Co.,   123   F.    546. 

98.  Affirmance  by  vote  of  stockholders  of 
a  contract  between  the  corporation  and 
directors  personally  interested  must  not  be 
brought  about  by  unfair  or  improper  means, 
and  must  not  be  illegal,  fraudulent  or  op- 
pressive toward  those  stockholders  who  op- 
pose it.  Burden  is  on  objecting  stockholder. 
Lillard  v.  Oil,  Paint  &  Drug  Co.  [N.  J.  Eq.] 
56  A.  254.  Ratification  by  stockholders  of 
illegal  acts  of  directors  cannot  be  based  on 
a  meeting  called  solely  to  elect  directors  at 
which  but  few  stockholders  were  present, 
the  wrongdoing  directors  holding  a  ma- 
jority of  the  stock  and  it  not  being  shown 
that  the  acts  complained  of  were  laid  before 
the  meeting.  McConnell  v.  Combination 
Min.  &  Mill.  Co.  [Mont.]  76  P.  194. 

99.  Evidence  held  to  show  ratification  of 
agreement  by  president  to  assume  debt  of 
predecessor  corporation.  Curtis  v.  Natalie 
Anthracite  Coal  Co.,  89  App.  Div.  61,  85  N.  T. 
S.  413. 

1.  Husbands  and  brothers.  In  re  Pros- 
pect Worsted  Mills,  126  P.  1011. 

3.  Curtin  v.  Salmon  River  Hydraulic  Gold 
Min.   &  Ditch   Co.,   141   Cal.   308,    74  P.    851. 

3.  See  1  Curr.  L.  776. 

4.  Knowledge    of   the    president   and    cer- 


tain directors  of  the  necessity  of  election 
under  a  contract  Is  sufficient,  without  notice 
brought  to  the  board  of  directors  and  acted 
on  in  a  formal  way.  Paul  Steam  System  Co. 
v.  Paul,  129  F.  757.  Notice  to  section  fore- 
man is  not  notice  to  a  railroad  of  a  claim 
of  right  of  passage  under  a  bridge.  Chicago, 
etc.,  R.  Co.  V.  Hammond  [111.]  71  N.  E.  676. 
Notice  to  one  employed  in  sweeping  and 
caring  for  a  station  is  not  notice  to  a  car- 
rier of  an  insult  to  a  passenger,  the  care 
of  passengers  not  being  part  of  the  em- 
ploye's duty.  Tate  v.  Illinois  Cent.  R.  Co. 
[Ky.]  81  S.  "W.  256.  Where  the  president 
and  general  secretary  having  general  charge 
of  the  finances  of  the  company  check  up  the 
accounts  of  a  local  secretary  Including  those 
of  a  bank  to  which  he  has  executed  notes 
in  settlement  of  overdrafts,  and  have  knowl- 
edge of  the  overdrafts  the  corporation  is  lia- 
ble. Hennessy  Bros.  &  Evans  Co.  v.  Mem- 
phis Nat.  Bank  tC.  C.  A.]  129  F.  557.  A 
corporation  is  charged  with  notice  from  the 
terms  of  a  policy  of  indemnity  insurance 
that  It  has  in  its  corporate  capacity  deliv- 
ered a  statement  on  which  the  policy  issued 
and  with  notice  of  everything  contained  and 
also  of  statements  for  renewals.  Issaquah 
Coal  Co.  V.  U.  S.  Fidelity  &  Guaranty  Co.  [C. 
C.  A.]  126  F.  89.  Evidence  held  to  sustain 
instruction  as  to  notice  to  corporation  from 
agent's  knowledge  of  leaky  condition  of 
naphtha  tanks.  Standard  Oil  Co.  v.  Wake- 
field's Adm'r   [Va.]   47  S.  E.   830. 

5.  Fact  that  officers  of  one  corporation 
are  directors  of  another  is  not  constructive 
notice,  Iowa  Nat.  Bank  v.  Sherman  [S.  D.] 
97   N.   W.    12. 

6.  As  bearing  on  representations  secur- 
ing fidelity  insurance  of  secretary  [Bali. 
Ann.  Codes  &  St.  Wash.  §  4255].  American 
Bonding  Co.  v.  Spokane  Bldg.  &  Loan  Soc. 
[C.  C.  A.]  130  F.  737. 


930 


COEPOEATIONS  §  15N. 


3  Cur.  Law. 


affairs  being  connected  witli  a  contract  between  the  two,  which  it  was  the  fluty 
of  the  president  to  disclose.^ 

A  corporation  is  affected  by  the  notice  of  overdrafts  afforded  by  a  bank  pass- 
book returned  balanced  to  an  agent,  though  the  agent  is  dishonest.* 

(§  15)  N.  Admissions,  declarations,  and  representations  of  officers  and 
agents." — Admissions  within  scope  of  authority  and  concerning  matters  entrusted 
to  an  officer  or  agent  are  binding  on  corporation;^"  they  must  also  be  with  regard 
to  matters  within  corporate  powers.'*  A  railroad  corporation  may  controvert  ad- 
mission of  its  president  and  general  manager  as  to  liability  for  fire  by  showing  his 
mistake.'* 

Matters  within  the  knowledge  of  a  deceased  agent  cannot  be  testified  to  by  the 
person  dealing  with  him.'* 

A  corporation's  employe  is  within  the  rule  allowing  an  agent  to  testify  to 
transactions  with  a  person  since  deceased.'* 

(§  15)     0.  Delegation  of  authority  hy  directors." 

(§  15)  P.  Personal  liability  of  officers  and  agents.^' — ^A  promise  by  the  pres- 
ident to  pay  the  expenses  of  a  person  negotiating  with  the  corporation  in  case  the 
negotiations  fail  is  binding  on  the  president  individually.'^  An  officer  purporting 
to  act  for  the  corporation  cannot  relieve  himself  from  personal  liability  on  the  ground 
that  the  statute  of  frauds  invalidates  an  oral  agreement  to  answer  for  the  debt  or 
default  of  another.'* 

One  concealing  the  fact  that  he  is  contracting  for  a  corporation  is  bound  per- 
sonally, there  being  no  evidence  of  knowledge  on  the  part  of  the  other  party  to  the 
contract.'" 

Officers,  directors,  and  stockholders  of  a  corporation  are  not  individually  liable 
for  the  corporation's  breach  of  contract,^"  or  for  mere  nonfeasance  of  a  duty  which 
the  corporation  may  have  owed  a  third  person.*'  Executive  officers  may  rely  on 
a  statement  of  the  corporation's  affairs  made  by  a  bookkeeper  and  expert  accountant 
and  are  not  liable  to  a  person  misled  thereby  in  an  action  of  deceit  though  it  is 
erroneous.'"'  An  officer  may  be  personally  liable  for  false  representations  in  the 
negotiation  of  corporate  bonds.^*    The  officer  need  not  be  personally  connected  with 


7.  SulUvan  County  R.  Co.  v.  Connecticut 
River   Lumber   Co.,   76   Conn.   464,   57  A.   287. 

8.  Hennessy  Bros.  &  Evans  Co.  v.  Mem- 
phis Nat.  Bank  [C.  C.  A.]   129  F.  557. 

9.  See  1  Curr.  L.  776. 

10.  White  Hall  Co.  v.  HaU  [Va.]  46  S.  E. 
290.  Vice-president.  Pattersjon  v.  White 
Star  Towing  Co.,  85  N.  T.  S.  359.  Statements 
of  physician  employed  by  It  which  aided 
claim  agent  In  securing  release  of  liability 
are  binding.  International  &  G.  N.  R.  Co.  v. 
Shuford  [Tex.  Civ.  App.]  81  S.  W.  1189. 
President  cannot  make  admission  of  debt 
while  not  engaged  In  the  business  of  the 
corporation  out  of  which  the  Indebtedness 
grew  or  as  part  of  the  res  gestae.  Robins 
Mln.  Co.  V.  Murdock  [Kan.]  77  P.  596.  State- 
ments of  a  corporation  foreman  after  an  ac- 
cident and  not  res  gestae  are  inadmissible. 
Parker's  Adm'r  v.  Cumberland  Tel.  &  T. 
Co.,  25  Ky.  L.  R.  1391,  77  S.  W.  1109. 

11.  Representations  by  president  of  bank 
that  a.  note  is  genuine  which  he  has  pro- 
cured to  be  signed  In  order  that  another 
hank  may  lend  money  to  a  third  party.  Com- 
mercial Nat.  Bank  v.  First  Nat.  Bank  [Tex.] 
80  S.  W.  601. 

12.  Cheek  v.  Oak  Grove  Lumber  Co.,  134 
N.  C.  225,  46  S.  B.  488. 


13.  Hosklns  v.  Rochester  Sav.  &  Loan 
Ass'n  [Mich.]  95  N.  W.  566. 

14.  May  testify  to  Instructions.  Parker's 
Adm'r  v.  Cumberland  Tel.  &  T.  Co  25  Ky 
L.   R.   1391,   77  S.  W.   1109. 

15.  See  ante,  §  15J,  note  53. 
See  1  Curr.  L.  777. 

Manary  v.   Runyon,    43   Or.    495,   73   p. 


Groeltz  v.  Armstrong  [Iowa]  99  N.  W. 


16. 
17. 

1028. 

18. 
128. 

10.  Corporation's  cash  book  and  ledger  are 
inadmissible  though  they  show  item  paid 
plaintiff  where  payments  were  made  by  de- 
fendant personally  or  by  checks  not  those 
of  the  corporation.  Cook  v.  Williams,  85  N 
T.  S.  1123. 

ao.  Where  a  telegram  Is  not  delivered  to 
the  corporation  attorney's  fees  In  suits 
against  the  stockholders  growing  out  of  such 
nondelivery  cannot  be  recovered  against  the 
telegraph  company.  Western  Union  Tel.  Co. 
V.  Noland  [Tex.  Civ.  App.].  79  S.  W.  632. 

21.  Panney  v.  Bryant  [Neb.]  96  N.  W. 
1033. 

22.  In  absence  of  fraudulent  Intent 
Worthington  v.  Herrmann,  89  App.  Div  627 
88  N.  T.  S.  76. 

23.  Stlckel   V.   Atwood    [R.    I.]    56   A.    687. 
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the  particular  transaction  if  he  is  the  active  agent  of  the  fraud  which  results  in 
the  transaction.^*  Independent  actions  against  directors  for  deceit  should  not  be 
joined.*"     For  precedents  as  to  pleading,  see  the  footnotes.''" 

An  indictment  of  a  director  under  the  New  Jersey  law,  punishing  the  givii^ 
of  false  statements  inducing  the  intrusting  of  money  to  a  corporation  need  not  aver 
the  particular  person  who  was  to  be  or  was  influenced  by  the  statement.^' 

Contempt. — Officers  may  be  personally  liable  for  contempt  where  they  fail  to 
obey  an  order  though  they  are  not  parties  where  they  have  power  to  compel  the 
corporation  to  perform.^' 

(§15)  Q.  Liability  of  officers  for  mismanagement.'''' — Aside  from  statutory 
liabilily  which  creates  a  cause  of  action  in  favor  of  creditors  as  a  class,  directors 
of  a  corporation  axe  not  liable  to  creditors  for  mere  nonfeasance.'"  One  extend- 
ing credit  to  a  corporation  cannot  complain  of  prior  mismanagement.'^ 

The  president  and  secretary  are  charged  with  knowledge  of  all  expenditures, 
to  whom  made  and  for  what  purpose  where  the  business  is  left  entirely  within  their 
control.'*  Officers  having  management  may  be  held  for  a  conversion  of  the  pro- 
ceeds of  a  collection  and  also  for  a  conversion  by  subordinates  of  which  they  had 
knowledge  and  acquiesced  in."  Deposit  of  corporate  money  by  the  treasurer  in 
his  own  name  may  be  a  conversion  where  the  by-laws  provide  that  money  shall  be 
drawn  only  on  the  order  of  the  president  and  treasurer.'* 

Money  converted  by  the  corporation  may  be  pursued  as  a  trust  fund  on  in- 
solvency without  prejudicing  an  action  against  officers  for  damages." 

The  right  of  a  corporation  to  enforce  a  cause  of  action  against  a  director  based 
on  an  illegal  disposition  of  its  capital  is  not  affected  by  the  fact  that  enforcement 
of  the  liability  would  benefit  the  stockholders  more  than  had  the  directors  com- 
plied with  law." 

Though  the  directors  have  acted  in  good  faith,  an  accounting  may  be  had 
where  an  act  is  clearly  ultra  vires.'^ 


A  recital  that  a  bond  la  "secured  by  all 
the  property  and  assets  of  the  company" 
Imports  a  special  security.     Id. 

24.  Statements  leading  to  purchase  of  the 
corporation's  bonds.  Stlckel  v.  Atwood  [R. 
I.]  66  A.  687. 

25.  Complaint  held  to  state  two  causes  of 
action  notwithstanding  allegation  that  both 
acts  were  part  of  a  general  conspiracy  to 
mislead  the  public.  Warner  v.  James,  88 
App.  Div.   567,    85  N.  T.   S.   1B3. 

26.  Declaration  need  not  aver  that  cor- 
poration had  property  where  It  Is  alleged 
that  money  advanced  has  been  wholly  lost. 
Action  of  deceit  against  officer  for  false 
representation  that  bonds  sold  were  a  lien. 
Stickel  V.  Atwood  [R.  I.]  56  A.  687.  Dec- 
laration against  officer  for  deceit  In  sale  of 
bonds  need  not  allege  the  nature  of  the  se- 
curity plaintiff  was  Induced  to  rely  on 
where  It  appears  that  he  was  Induced  to  be- 
lieve there  was  some  kind  of  security  where 
in  fact  there  was  none.  Id.  Where  a  plain- 
tiff alleges  he  was  defrauded  by  a  conspiracy 
"that  defendant  corporation  by  and  througli 
its  officers  and  agents  did  conspire"  he  may 
be  compelled  to  restate  if  the  officers  refer- 
red to  were  the  defendants  and  to  give  the 
names  of  the  agents.  Riker  v.  Erlanger,  87 
App.  Div.  137,  84  N.  T.  S.  69.  Complaint  held 
to  state  a  cause  of  action  against  directors 
for  deceit  in  favor  of  depositors  misled  by 
misrepresentations  of  financial  condition. 
Warner  v.  James,  88  App.  Div.  567,  85  N.  T. 


S.    153.     Order   modified.      Warner   v.    James, 
87  N.  T.  S.  976. 

27.  P.  S.  1898,  p.  842  (Crimes  Act,  S 
175).  State  v.  Ware  [N.  J.]  58  A.  595.  On 
a  trial  under  such  act  the  state  cannot  show 
that  the  business  of  a  co-partnership  to 
which  the  corporation  was  the  successor 
was  held  up  as  fraudulent  by  the  newspa- 
pers.    Id. 

28.  Heinze  v.  Butte  &  B.  Consol.  Mln.  Co. 
[C.   C.  A.]    129   P.   274. 

29.  See  1   Curr.  L.  778. 

30.  See  Banking  and  Finance  for  ques- 
tions peculiar  to  bank  directors.  Stone  v. 
Rottman  [Mo,]  82  S.  W.  76. 

31.  Commercial  Bank  of  Augusta  v.  War- 
then,  119  Ga.  990,  47  S.  E.  536. 

32.  Stockholder's  action  for  misappropri- 
ation. McConnell  v.  Combination  Min.  & 
Mill.   Co.    [Mont.]    76   P.    194. 

S3,  Sweet  V.  Montpeller  Sav.  Bank  &  Trust 
Co.  [Kan.]  77  P.  538. 

34.  Sanitary  Can  Co.  v.  Mulilns,  86  App. 
Div.  450,  83  N.  T.  S.  918. 

35.  Sweet  v.  Montpeller  Sav.  Bank  &  Trust 
Co.   [Kan.]  77  P.  538. 

36.  Hutchinson  v.  Stadler,  85  App.  Div. 
424,  83  N.  T.  S.  509. 

37.  Turning  entire  property  including  good 
will  to  the  management  of  a  rival  company 
without  restrictions  for  the  protection  of 
stockholders.  Jacobus  v.  Diamond  Soda  Wa- 
ter Mfg.  Co.,  94  App.  Div.  366,  88  N.  T.  S. 
302. 
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A  trustee  may  sue  to  restrain  and  prevent  a  threatened  and  unlawful  aliena- 
jtion  of  the  corporation  property  by  his  co-trustees. '*  A  receiver  as  representative 
I  of  the  corporation  may  sue  directors  for  an  accounting  as  to  diverted  assets.**  His 
right  to  sue  for  negligence  may  be  lost  by  laches,*"  and  a  compromise  by  him  is 
'binding  on  stockholders  who  seek  to  retain  its  benefits.*^  Where  an  accounting 
is  sought  against  wrong-doing  directors,  a  receiver  may  be  appointed  though  the' 
removal  of  directors  or  the  election  of  successors  is  not  demanded.*^ 

A  bill  based  on  the  individual  rights  of  stockholders  in  the  distribution  of 
assets  cannot  be  amended  to  charge  the  directors  individually  for  wasted  assets, 
the  latter  being  a  cause  of  action  in  which  the  stockholders  sue  in  a  representative 
capacity.*' 

Where  directors  secure  the  issuance  of  bonds  to  themselves  to  secure  a  bona 
fide  debt  but  in  bad  faith  to  effect  a  sale  of  the  stock  and  a  transfer  of  the  corporate 
property  to  a  person  seeking  to  acquire  control,  they  may  be  held  liable  for  dam- 
ages to  nonconsenting  stockholders  from  their  acts.**  Laches  cannot  be  imputed 
where  the  action  is  begun  at  once  after  the  mortgage  is  executed.*"  A  director 
may  maintain  the  action  though  he  had  the  same  opportunity  to  share  in  the  amount 
realized  as  the  majority  holders.*'  Defendants  may  have  ceased  to  be  directors,*' 
and  participating  directors  may  be  removed  after  appointment  of  a  receiver.*' 
Costs  should  not  be  imposed  on  directors  not  guilty  of  bad  faith.** 

(§  15)  B.  Dealings  between  a  corporation  and  the  directors  or  other  officers 
and  personal  interest  in  transactions.^" — Directors  are  charged  with  the  utmost  good 
faith  in  their  dealings  with  the  corporation,"^  and  their  statements  on  their  indi- 
vidual behalf  will  not  be  taken  as  mere  opinion  ;"^  but  contracts  in  which  the  direct- 
ors act  adversely  to  the  corporation  are  voidable."'    The  rule  prohibiting  an  offi- 


3S.  Complaint  held  sufficient  under  Code 
Civ.  Proc.  §§  17S1,  1782.  Green  v.  Compton, 
41  Misc.  21.  83  N.  T.  S.  588. 

39.  He  being  entitled  to  recover  such  sum 
as  will  pay  expenses  of  receivership.  Sale 
of  assets  to  corporation  of  which  they  are 
sole  stockholders.  Hays  v.  Pierson  [N.  J. 
Eq.l    58    A.    728. 

40.  Failure  of  receiver  to  proceed  against 
directors  for  negligence  for  10  years  and 
after  death  and  settlement  of  estates  of  cer- 
tain directors  held  laches  though  a  successor 
to  the  receiver  moved  diligently.  Ex  parte 
Baker  [S.  C]   45  S.  E.  143. 

41.  Stockholders  cannot  still  maintain  an 
action  against  directors  for  mismanage- 
ment. Craig  V.  James,  89  App.  Div.  641,  85 
N.  Y.  3.  583. 

42.  Jacobus  V.  Diamond  Soda  Water  Mfg. 
Co.,   94  App.  Div.   366,   88  N.   T.  S.   302. 

43.  Edwards  v.  National  "Window  Glass 
Jobbers'  Ass'n  [N.  J.  Eq.]  58  A.  527. 

44.  Court  would  be  justified  in  cancelling 
bonds   and    mortgage.      Jacobus   v.    Diamond 

94    App.   Div.    366,    88 


Jacobus  V.  Diamond 
94    App.   Div.    366,    88 


Soda  "Water  Mfg.   Co 
N.  T.  S.  302. 

45.  "Within  a  month, 
Soda  Water  Mfg.  Co., 
N.  Y.  S.  302. 

40.  Jacobus  v.  Diamond  Soda  Water  Mfg. 
Co     94  App.  Div.   366,   88  N.  Y.   S.   302. 

47  Code  Civ.  Proc.  15  1781,  1782.  Jacobus 
v  Diamond  Soda  Water  Mfg.  Co.,  94  App.  Div. 
366,   88  N.  Y.  S.  302. 

48  4».  Jacobus  v.  Diamond  Soda  Water 
Mfg.'  Co.,  94  App.  Div.  366,  88  N.'  Y.  S.  302. 

50.  See  1  Curr.  L.  778.  Purchase  of  prop- 
erty after  title  has  passed  from  corporation 


or  at  Judicial  sale,   see  1   Curr.   li.    780.     Se- 
cret profits,   1  Curr.  L.   779. 

51.  Fraud  in  sale  of  property  to  corpora- 
tion. Shawnee  Commercial  &  Sav.  Bank  Co. 
V.  Miller,  24  Ohio  Circ.  R.  198.  Directors  vot- 
ing on  the  part  of  the  corporation  to  have 
the  latter  buy  property  from  themselves  at 
an  exorbitant  price  Is  fraud  per  se.  Id. 
Other  contracts  are  voidable  at  the  option 
of  the  corporation.  Its  creditors  or  stockhold- 
ers. Wyman  v.  Bowman  [C.  C.  A.)  127  F. 
257;  Veeder  v.  Horstmann,  85  App.  Div.  154 
83  N.  Y.  S.  99.  Where  there  Is  no  fraud,  an 
officer  may  act  also  as  agent  for  the  lender 
in  procuring  a  loan.  Buck  v.  Troy  Aqueduct 
Co.  [Vt.]  56  A.  285.  Where  a  fair  contract 
has  been  entered  into  with  a  director  which 
remains  executory  at  insolvency,  he  is  en- 
titled to  the  same  protection  as  if  he  had 
been  a  stranger.  Griffith  v.  Blackwater 
Boom  &  Lumber  Co.   [W.  "Va.]    48   S.  B.   442. 

52.  Where  a  corporation,  through  its  di- 
rectors, purchases  property.  It  is  entitled  to 
the  benefit  of  the  independent  judgment  of 
its  directors.  In  regard  to  the  value  and  price 
to  be  paid  therefor,  and  a  statement  made  by 
a  director  and  promoter  as  to  the  value  of 
property  owned  by  him  is  not  a  mere  opinion, 
but  is  a  statement  of  fact  which  the  other 
directors  have  a  right  to  rely  on,  even  though 
the  other  members  have  equal  means  of  dis- 
covering the  falsity  of  the  statement.  Shaw- 
nee Commercial  &  Sav.  Bank  Co.  v.  Miller  24 
Ohio  CIrc.  R.  198. 

53.  Directors  cannot  contract  with  another 
corporation  of  which  they  are  directors  and 
which  they  represent.  McLeod  v.  Lincoln 
Medical  College  of  Cotner  University   [Neb.] 
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cer  to  profit  by  a  transaction  in  which  his  interests  are  or  may  be  adverse  may 
apply,  though  the  contract  when  made  was  valid. ^*  A  treasurer  cannot  be  allowed 
to  retain  profits  of  a  transaction  working  a  fraud  on  the  corporation,  though  he  had 
no  intent  to  defraud.'' 

Purchase  of  corpoi-ate  property.^" — An  officer  cannot  by  a  sale  to  himself  cut 
off  a  lien  on  the  products  of  the  corporation.^'  An  attempted  transfer  of  the  prop- 
erty of  a  Montana  corporation  to  a  New  York  corporation  organized  by  the  direct- 
ors for  that  purpose  is  void."  Directors  contemplating  a  purchase  of  stock  are 
without  the  consent  of  all  parties  in  interest  disqualified  to  vote  to  allow  a  divi- 
dend, to  allow  them  to  pay  for  the  stock,  and  to  sell  the  stock  to  themselves."' 

Purchase  of  corporate  obligations.^" — The  president  cannot  purchase  note  pay- 
able to  corporation  and  cause  the  corporation  by  himself  as  president  to  become 
indorser  to  himself  individually  as  trustee.'^  A  director  under  no  duty  to  act  for 
the  corporation  may  purchase  a  valid  claim  against  it,  the  rights  of  creditors  not 
being  prejudiced,®^  but  ofiicers  of  a  corporation,  having  peculiar  opportunity  to 
know  of  its  condition  or  those  liable  as  stockholders  to  creditors  or  occupying  a 
trust  relation  of  any  sort,  cannot  use  their  position  to  escape  liability  by  the  pur- 
chase of  claims  to  be  used  as  a  set-off.*' 

Mortgages'* — ^A  mortgage  issued  to  allow  persons  in  control  of  ttie  corpora- 
tion to  purchase  its  property  on  foreclosure  may  be  annulled  at  the  suit  of  a 
director.'* 

Compensation  secured  for  services  not  rendered  for  the  corporation.'^ — One  mav 
be  connected  with  a  corporation  as  manager,  director,  stockholder  and  employe,  and 
yet  be  at  liberty  to  employ  his  talents  and  ability  after  the  hours  of  the  business  day, 
provided  he  does  not  employ  them  in  a  way  inconsistent  with  his  obligations  to  or 
detrimental  to  the  business  of  the  company." 

Ratification  of  deaHngs."' — ^Where  the  body  of  the  stockholders  have  knowledge 
of  the  agreement  whereby  the  director  makes  a  profit,  it  is  not  invalid."" 


98  N.  W.  672.  A  contract  with  a  corporation 
which  managers  have  secretly  formed  and 
are  largely  interested  in  will  be  set  aside 
without  regard  to  Its  fairness,  where  made 
without  knowledge  of  the  directors  and 
stockholders.  Attalla  Iron  Ore  Co.  v.  Vir- 
ginia Iron,  Coal  &  Coke  Co.  [Tenn.]  77  S.  W. 
774.  A  trust  agreement  whereby  the  pro- 
ceeds of  corporate  property  are  to  be  ap- 
plied to  the  individual  debt  of  an  officer  is 
invalid  where  not  executed  by  the  stockhold- 
ers. Execution  by  the  corporation  is  in- 
sufficient. Hayes  v.  Klook,  87  App.  Div.  624, 
84  N.  T.  S.  363.  Sale  by  director  to  corpora- 
tion Is  voidable  at  its  Instance.  Polhemus 
v.  Polhemus,  43  Misc.  141,  88  N.  Y.  S.  273. 

54.  A  contract  of  sale  made  and  services 
performed  when  a  vendee  corporation  was 
not  In  existence,  where  the  Interest  under  the 
contract  was  Impossible,  conflict  with  his 
duty  as  director  assumed  at  the  time  of  sale. 
Goldshear  v.  Barron,  42  Misc.  198,  85  N.  Y.  S. 
396. 

55.  Purchase  of  obligations  and  payment 
to  himself  from  corporate  funds,  secretly  and 
without  authority.  The  Telegraph  v.  Lee 
[Iowa]    98  N.  W.  364. 

56.  Evidence  held  to  show  absence  of  con- 
sideration for  transfer  from  corporation  to  its 
oresident.  Johnson  v.  Stebbins-Thompson 
Reity  Co.,  177  MO.  681.  76  S.  W.  1021.  See 
1  Curr.  L.  780. 

57.  He  is   charged  with   the   corporation's 


knowledge  of  the  incumbrance.     Frellsen  v. 
Strader  Cypress  Co.,  110  La.   877,  34  So.  857. 

58.  The  plan  was  to  allow  shareholders  in 
the  old  company  to  exchange  their  stock  for 
new.  Forrester  v.  Boston  &  M.  Consol.  Cop- 
per &  Silver  Min.  Co.  [Kan.]  74  P.  1088. 

59.  Hartley  v.  Pioneer  Ironwork^  87  App. 
Div.  107,  84  N.  Y.  S.  79. 

60.  See  1  Curr.  L.  78. 

61.  It  is  immaterial  that  the  transaction 
be  fair,  or  that  the  by-laws  authorize  him 
to  sign  as  president  all  instruments  in  writ- 
ing and  to  act  as  general  agent  and  man- 
ager [Civ.  Code,  §§  2230,  2234,  2322].  '  Pacific 
Vinegar  &  Pickle  Works  v.  Smith  [Cal.]  75 
P.  347'  [Reported  in  advance  sheets]. 

62.  Mclntyre  v.  AJax  Min.  Co.  [Utah]  77 
P.  613. 

63.  Nix  v.  BUis,  118   Ga.   S45,   45  S.  B.  404. 

64.  See  1  Curr.  L.  780. 

65.  Evidence  held  sufficient  [Code  Civ. 
Proc.  S  1781,  1782].  Jacobus  v.  Diamond  Soda 
Water  Mfg.  Co.,  94  App.  Div.  366,  88  N.  Y.  S. 
302. 

66.  See  1  Curr.  L.  781. 

er.  Giveen  v.  Gang,  91  App.  Div.  37,  86  N. 
Y.  S.  450.  An  officer  of  a  corporation  who  is 
also  manager  of  the  manufacturing  depart- 
ment may.  in  the  absence  of  claims  of  cred- 
itors, make  a  valid  contract  with  the  sole, 
other  stockholder  for  the  manufacture  of 
cloth  Invented  by  the  officer  and  for  a  large 
share  In  the  profits  thereof.    Id. 

68.     See  1   Curr.  L.   782. 
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Remedies  in  case  of  wrongful  transactions.'"' — ^A  corporation  may  attack  the 
title  to  land  bought  from  trustees  for  its  benefit  or  the  right  to  corporate  funds 
paid  on  individual  account,  where  it  had  not  received  the  consideration,  ratified 
the  act,  or  been  guilty  of  laches.''^  Where  the  conduct  of  directors  is  continuing, 
laches  will  not  run  against  the  stockholder  from  the  first  illegal  act.'''  Knowledge 
of  constructive  fraud  does  not  cause  laches  to  be  imputed  against  assertion  of  actual 
fraud.''* 

§  16.  Rights  and  remedies  of  creditors  of  corporations.  A.  The  relation  of 
creditors.''* — If  a  money  transaction  is  apparently  within  the  corporate  power,  the 
creditor  need  not  look  to  application  of  proceeds,'"  likewise  an  usurious  contract 
is  not  ultra  vires,  but  may  be  good  in  the  hands  of  a  bona  fide  holder.''*  The  con- 
sideration for  a  debt  may  move  to  the  corporation  through  a  contract  originally 
with  a  stockholder.'^  Proof  of  a  payment  to  a  corporation  does  not  show  that  the 
payor  is  a  creditor.'* 

The  trust  fund  doctrine  has  no  application  while  a  corporation  is  solvent,''' 
nor  as  between  the  corporation  and  stockholders  claiming  distributive  rights  on 
dissolution.*"  By  repudiation  of  the  trust  fund  doctrine,  the  courts  intend  only 
that  it  is  not  essential  that  creditors  share  pro  rata.*^ 

(§16)  B.  Rights  and  remedies  of  creditors  against  the  corporation.'^ — ^This 
subsection  relates  only  to  such  remedies  and  remedial  rights  as  are  peculiar  to  cor- 
porations in  their  relation  to  creditors.** 

Voluntary  preferences^*  may  be  made  by  a  solvent  corporation,**  and  though 
insolvent,  the  corporation  has  the  same  right  to  give  preferences  that  a  natural  per- 
son has  unless  prohibited  by  statute  ;**  hence  a  mortgagee  without  notice  may  hold 
his  mortgage  for  the  amount  loaned  at  the  time.*'  Statutes  sometimes  forbid  it,** 
but  ap<art  from  statute,  fraud  is  essential  to  invalidate  a  transfer  of  corporate  prop- 
erty** in  view  of  insolvency."    Protest  of  corporate  notes  is  not  conclusive  as  to 


69.  Evidence  of  disclosure  to  the  actual 
owner  of  the  corporation  held  sufficient  to  go 
to  the  jury.  Goldshear  v.  Barron,  42  Misc. 
198,  85  N.  T.  S.  395. 

70.  See  1  Curr.  L.  782. 

Tl.  Kessler  &  Co.  v.  Bnsley  Co.,  129  F. 
397. 

72.  MisConnell  v.  Combination  Mln.  &  Mill. 
Co.   [Mont.]   76  P.  194. 

73.  Kessler  &  Co.  v.  Ensley  Co.,  129  F. 
397.  A  bank  with  knowledge  that  a  fund 
has  been  wrongfully  appropriated  to  Individ- 
ual purposes  by  the  officers,  has  no  right  to 
apply  It  to  their  Individual  debt.  Kelsey  v. 
Bank  of  Mansfield,  85  App.  Dlv.  334,  83  N.  T. 
S.    281. 

74.  See  1  Curr.  L.  783. 

75.  Railroad  company  empowered  to  guar- 
anty paper  did  so  and  negotiated  It  and 
turned  proceeds  over  to  primary  obligor. 
Roosevelt  v.  Nashville,  etc.,  R.  Co.,  128  F. 
466. 

76.  Fletcher  &  Sons  v.  Alpena  Circuit 
Judge  [Mich.]   99  N.  W.  748. 

77.  Renewal  notes  given  for  those  of  a 
stockholder  who  transferred  to  the  corpora- 
tion the  property  for  which  they  were  given 
held  supported  by  consideration.  Flour  City 
Nat.  Bank  v.  Shire,  88  App.  Dlv.  401,  84  N. 
Y.  S.  810.  Evidence  held  not  to  afford  no- 
tice.    Id. 

78.  Proceeding  by  stockholder  and  cred- 
itor to  establish  a  claim.  Evidence  held  in- 
sufficient to  establish  a  loan  rather  than  a 


payment    for    stock.      HoUlns    v.    American 
Union  Eleo.  Co.   [N.  J.  Eq.]   56  A.   1041. 

79.  New  Hampshire  Sav.  Bank  v.  Rlchey 
[C.  C.  A.]  121  F.  956. 

80.  Knott  V.  Evening  Post  Co.,  124  F.  342. 

81.  The  assets  nevertheless  cannot  be  di- 
verted from  creditors  or  to  directors.  City 
Nat.  Bank  v.  Goshen  Woolen  Mills  Co.  [Ind. 
App.]    69   N.   B.    206. 

82.  See  1  Curr.  L.  783.  See,  also,  1  Curr. 
L.  784  for  compromise  of  claims. 

83.  Compare  ante,  §10  and  the  general 
practice  titles,  such  as  Attachment,  1  Curr. 
Li.  239;  Pleading,  2  Curr.  L.  1178;  Creditor's 
Suits,  1  Curr.  L.  826;  Receivers,  2  Curr.  L, 
1465. 

84.  See   1  Curr.  L.   784. 

85.  See  for  statement  of  rules,  Wyman  v. 
Bowman    [C.   C.   A.]    127   F.    257. 

86.  Beaman  v.  Stewart  [Colo.  App.]  74 
P.  344.  Under  the  laws  of  Missouri,  an  In- 
solvent corporation  may  In  the  absence  of 
fraud  prefer  a  bona  flde  creditor  by  a  deed 
of  trust,  and  such  preference  is  not  Invalidat- 
ed by  an  assignment  on  the  same  day.  Smead 
V.  Chandler  &  Co.,  71  Ark.  505,  76  S.  W.  1066. 

87.  P.  Li.  p.  298,  Corp.  Law,  5  64.  Reglna 
Music  Box  Co.  V.  Otto  [N.  J.  Eq.]  56  A 
715. 

88.  A  bill  of  sale  executed  In  contempla- 
tion of  insolvency  will  be  set  aside  [Act 
Apr.  21,  1896  (P.  L.  1896,  p.  277)].  Holmes 
V.  Sheridan  [N.  J.  Err.  &  App.]  56  A.  308. 

89.  Evidence  held  not  to  show  that  mort- 
gage of  insolvent  corporation  was  a  prefer- 
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insolvency."  Suspension  of  business  is  not  essential  in  insolvency."*  Contempla- 
tion of  the  possibility  of  insolvency  on  a  contingency  which  does  not  in  fact  hap- 
pen is  not  contemplation  of  insolvency.*'  A  transfer  providing  that  the  trustees 
shall  certify  and  deliver  bonds  as  ordered  by  the  mortgagor  is  not  fraudulent  where 
the  company  is  solvent  and  the  mortgage  is  given  for  the  security  of  a  particular 
creditor,**  nor  is  a  power  to  sell  after-acquired  property.*"  A  statute  avoiding  all 
conveyances  by  a  corporation  within  a  fixed  time  before  suit  by  creditors  will  avoid 
its  assignment  for  creditors.*'  A  transgression  of  authority  by  ofiBcers  making 
such  a  preference  cannot  be  raised  by  the  creditors.*" 

Priorities  between  claims. — All  unpreferred  creditors  stand  on  an  equal  foot- 
ing without  regard  to  diligence  under  a  statute  requiring  a  just  and  fair  distribu- 
tion among  fair  and  honest  creditors.*'  Intervention  by  petition  in  the  nature  of 
creditor's  bills  in  a  receivership  in  a  judgment  creditor's  suit  operates  as  an  equi- 
table levy  by  the  intervening  judgment  creditors.**  No  priority  in  particular  as- 
sets can  be  gained  by  a  suit  which  was  not  efficacious  to  reach  them/  but  the  pro- 
ceeding may  be  such  as  to  enable  all  to  benefit  from  exceptions  by  part  only." 

Statutes  in  certain  states  give  precedence  to  labor  claims,  except  as  against 
prior  contract  lien.'  They  can  attach  only  under  the  terms  provided  by  the  stat- 
ute.* Eeceivership  does  not  defeat  the  right  to  a  mechanic's  lien.'  Judgments 
in  actions  for  personal  injuries  are  not  entitled  to  priority  over  mortgages  in  funds 
in  the  hands  of  the  receiver,  where  the  liability  accrued  before  the  receivership.* 
Though  a  corporation  is  authorized  to  engage  in  the  storage  of  grain,  storage  re- 
ceipts incident  to  its  general  milling  business  are  not  to  be  regarded  as  warehouse 
receipts,  giving  the  holders  preference  on  insolvencyj 


enoe  entitling  receiver  to  recover  from  fore- 
closure purchaser  under  Laws  1892,  p.  1838, 
c.  688,  5  48.  Swan  v.  StUes,  87  N.  T.  S.  1089. 
90.  Evidence  held  to  show  Insolvency. 
Holmes  V.  Sheridan  [N.  J.  Err.  &  App.]  66 
A.  308;  Miller  v.  Gourlay  [N.  J.  Bq.]  BB  A. 
1083. 

91.  Prima  facie  evidence.  Reglna  Music 
Box  Co.  V.  Otto  [N.  J.  Bq.]  66  A.  716. 

92.  New  Jersey  statute  invalidating  mort- 
gages executed  by  Insolvent  corporations, 
save  as  to  actual  valuable  consideration 
[Gen.  Corp.  Act,  5  64].  Miller  v.  Gourlay 
[N.  J.  Bq.]   65  A.  1083. 

93.  Facts'  held  not  to  show  contemplation. 
Reglna  Music  Box  Co.  v.  Otto  £N.  J.  Eq.]  66 
A.  715. 

94.  95.  Beglna  Music  Box  Co.  v.  Otto  [N. 
J.  Eq.]   66  A.   715. 

96.  Regardless  of  the  intent  with  which 
it  is  made  [Code  1883,  §  686].  Fisher  v.  West- 
ern Carolina  Bank,  132  N.  C.  769,  44  S.  E. 
601. 

97.  Creditors  cannot  attack  the  authority 
of  the  president  and  general  management  to 
make  an  apportionment  of  its  property 
among  creditors.  Directors  and  stockholders 
only  may  complain.  Beaman  v.  Stewart 
[Colo.  App.]  74  P.  344. 

98.  Code  Civ.  Proc.  §  1793.  People  v. 
American  Loan  &  Trust  Co.,  177  N.  Y.«e31, 
69  N.  E.  429. 

99.  Atlantic  Trust  Co.  v.  Dana  [C.  C.  A.] 
128  F.  209. 

1.  Thus  where  an  assignment  for  cred- 
itors is  avoided  by  operation  of  law  on  bring- 
ing of  suit,  creditors  maintaining  a  suit  to 
set  aside  such  an  assignment  are  not  en- 
titled   to    priority    in   the   assets,    since   they 


have  not  brought  in  any  Increase  [Code  1883, 
§  686].  Fisher  v.  Western  Carolina  Bank,  132 
N.  C.  769,  44  S.  B.  601. 

2.  People  v.  American  Ii.  &  T.  Co.,  171  N. 
T.  231,  69  N.  B.  1105. 

3.  Rev.  St.  1899,  §  3167  repeals  so  much  of 
§  1006  as  is  In  conflict,  and  gives  claims  for 
labor  performed  within  6  months  and  not 
to  exceed  $100  priority  to  all  save  mortgage 
Hens  on  receivership.  Cunningham  v.  Elm 
Grove  Zinc  &  Lead  Co.  [Mo.  App.]  76  S.  W. 
487.  Statutes  giving  precedence  to  labor 
claims  in  earnings  in  the  hands  of  receivers 
do  not  authorize  payment  from  the  corpus  of 
the  estate  in  precedence  to  a  mortgage  [B. 
&  C.  Comp.  §  1083].  Security  Sav.  &  Trust  Co. 
V.  Goble,  etc.,  B.  Co.,  44  Or.  370,  75  P.  697. 

4.  Seizure  of  corporate  property  on  any 
process  of  court  or  after  it  is  placed  in  the 
hands  of  any  receiver,  assignee  or  trustee 
for  the  purpose  of  paying  debts,  does  not 
Include  a  seizure  on  a  chattel  mortgage 
[Code  §§  4019,  4020].  Wells  v.  Kelley,  121 
Iowa,  577,  96  N.  W.  1104. 

6.  A  mechanic's  Hen  is  ^not  defeated, 
though  filed  after  appointment  of  a  receiver, 
not  against  him  but  against  the  corpora- 
tion; the  claim  need  not  demand  priority  if 
the  right  appear  from  the  facts  stated  and 
may  be  enforced  after  the  property  has  been 
sold  free  of  incumbrances.  Doty  v.  Audi- 
torium Pier  Co.    [N.  J.  Eq.]    56  A.   720. 

6.  Not  operating  expenses.  Atlantic  Trust 
Co.  V.  Dana  [C.  C.  A.]  128  F.  209. 

7,  Stored  wheat  was  to  be  priced  In  the 
future,  was  never  withdrawn,  was  not  kept 
separate  and  was  to  be  used  In  manufacture 
of  flour  [Code  Pub.  Gen.  Laws,  art.  14], 
Washington  County  Nat.  Bank  v.  Mottep,  97 
Md.  645,  56  A.  313. 
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Assets  for  creditors. — Creditors  cannot  recover  dividends  paid  while  a  corpora- 
tion is  going  and  solvent.*  Treasury  bonds  secured  by  mortgage  are  not  per- 
sonal property  subject  to  a  materialman's  lien.' 

A  judgment  creditor  bas  no  preferential  claim  on  a  simi  deposited  to  indemnify 
a  surety  company  which  had  entered  into  bond  on  a  former  appeal  in  the  action 
in  which  a  reversal  was  had.^"  The  ordinary  rule  applies  that  subsequently  ac- 
quired set-offs  will  be  disallowed.^^  Corporate  moneys  knowingly  taken  on  indi- 
vidual account  may  be  recovered.*'  Notes  paid  after  the  corporation  has  ceased 
to  do  business  and  after  protest  are  not  paid  in  ordinary  course  of  business,  and 
the  money  may  be  recovered,*^  and  that  party  who  will  have  recourse  must  repay, 
not  the  one  whose  negotiation  of  the  note  would,  if  allowed  to  stand,  discharge  all 
the  parties.** 

A  depositor  of  moneys  may  become  estopped  to  deny  that  they  are  corporate 
property,*^  but  where  status  of  parties  has  not  changed,  a  stockholder  is  not  es- 
topped by  statements  to  the  contrary  from  showing  that  a  payment  was  in  fact  a 
loan.*" 

Winding  up  proceedings,  assignments,  receivership. — ^Dissolution  at  the  in- 
stance of  stockholders  or  others  not  referable  to  insolvency  as  a  ground  has  been 
discussed  in  a  prior  section.*'  Numerous  statutes  invalidate  a  general  assignment 
made  in  insolvency  or  under  like  conditions.*' 

The  equitable  power  of  a  court  to  sequester  the  property  and  wind  up  the 
affairs  of  an  insolvent  corporation  is  not  affected  by  the  statutory  regulations  of 
its  power  to  dissolve  a  corporation.*®  The  statutory  remedy  in  Wisconsin  by  seq- 
uestration is  merely  a  provisional  remedy  for  use  in  an  action  which,  except  as 
to  form,  exists  independently  of  the  statute,  and  is  in  effect  a  substitute  for  the 
common-law  writ  of  sequestration,'"  and  istatutes  providing  for  creditors'  suits  for 
administering  the  affairs  of  an  insolvent  corporation  for  the  benefit  of  creditors 
are  merely  confirmatory  of  previously  existing  laws.'*  The  Delaware  statute  in 
conferring  on  the  chancellor  authority,  solely  on  the  ground  of  insolvency,  to  ap- 
point receivers  for  insolvent  corporations  and  take  possession  of  and  fully  distribute 
their  assets,  provides  a  purely  equitable  procedure  for  the  enforcement  of  equitable 


8.  Great  Western  Min.  &  Mfg.  Co.  v.  Har- 
ris [C.  C.  A.]  128  F.  321. 

9.  Code  1887,  §  2485.  Mlllhiser  Mfg.  Co. 
V.  GaUego  MiUs  Co.,  101  Va.  579,  44  S.  E. 
760. 

10.  Mallckl  V.   Bulkley,   206  lU.  249,   69  N. 

13    87 

11.  A  bank  cannot  set  off  a  claim  acquired 
after  insolvency  as  against  a  deposit  of  the 
corporation.  Miller  v.  Audenried  [N.  J.  Eq.] 
57  A.  1076.  ,^     „^    ^ 

12.  Kelsey  v.  Bank  of  Mansfield,  85  App. 
Div.334,  83  N.  T.  S.   281. 

13.  Miller  v.  Audenried  [N.  J.  Bq.]  57  A. 
1076.  Evidence  held  to  show  payments  after 
insolvency.     Id.  .  .  ,   ^    ^  ■      ,' 

14  A  discounting  bank  which  had  received 
money  on  notes  after  Insolvency  Is  not  lia- 
ble to  repay  where  the  payment  also  would 
discharge  the  contingent  liability  of  an  in- 
dorser  who  had  not  lost  its  remedy.  Payee 
is  liable  to  receiver.  Miller  v.  Audenried  [N. 
J.  Eq.]   57  A.  1076. 

15.  One  making  a  deposit  with  a  deben- 
ture company  and  allowing  It  to  be  adver- 
tised as  the  property  of  the  company  is  es- 
topped from  asserting  any  claim  thereto  un- 
til  satisfaction   of   the  purchasers   of  deben- 


tures who  are  misled.     Christian  v.  Michigan 
Debenture  Co.   [l^lch.]    96  N.  W.   22. 

16.  Hollins  V.  American  Union  Blec.  Co. 
[N.    J.    Eq.]    56   A.    1041. 

17.  See  ante,  §  12. 

18.  Pacts  held  to  warrant  receivership 
where  assignment  was  made  to  a  director, 
no  dividends  had  been  earned  and  the  cor- 
poration was  on  the  verge  of  insolvency 
[P.  L.  1899,  p.  146,  §  24].  Gilroy  v.  Somer- 
vllle  "Woolen  Mills  [N.  J.  Bq.]  58  A.  651. 
The  bringing  of  an  action  within  60  days 
does  so.  Fisher  v.  "Western  Carolina  Bank, 
132  N.  C.   769,   44  S.  B.   601. 

19.  Authorities  that  a  court  has  no  In- 
herent power  to  dissolve  a  corporation  do  not 
apply  to  the  question  of  its  power  In 
sequestration  and  winding  up  proceedings. 
Harrigan   v.    Gilchrist   ["Wis.]    99   N.   W.    909. 

20.  Harrigan  v.  Gilchrist  ["Wis.]  99  N  "W 
909.^ 

31.  Rev.  St.  1898,  I  3216.  Harrigan  v.  Gil- 
christ [Wis.]  99  N.  W.  909. 

This  opinion  is  a  lengthy  and  exhaustive 
discussion  of  the  rights  and  remedies  incident 
to  winding  up  a  corporation.  It  also  decides 
many  collateral  questions  of  practice  in  such 
proceedings.      [Editor]. 
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rights  on  the  part  of  creditors  and  stockholders.'*  A  statutory  proceeding  for  the 
appointment  of  a  receiver  for  an  insolvent  corporation  on  suit  of  creditors  is  not 
superseded  by  the  National  Bankrupt  Act.'' 

Appointment  of  a  receiver  is  largely  within  the  court's  discretion.^*  Though- 
they  have  judicial  power  to  do  so,  courts  of  equity  will  not  generally  render  a  cor- 
poration incapable  of  performing  its  corporate  functions  by  sequestering  its  prop- 
erty and  taking  charge  of  its  affairs.'"  Insolvency  coupled  with  gross  misman- 
agement'* or  fraud  warrants"  receivership. 

As  a  general  rule,  the  creditor  must  obtain  a  judgment  and  exhaust  his  rem- 
edy by  execution  before  seeking  a  receiver,"  unless  the  assets  are  in  danger  of 
loss  and  the  corporation  is  insolvent.'"  A  temporary  receiver  should  not  be  allowed 
before' final  judgment,  if  not  necessary  to  protect  rights.'"  Holders  of  unmatured 
claims  may  procure  a  receivership  when  there  is  such  a  condition  that  their  claims 
cannot  be  met.'^ 

That  a  receiver  has  been  a  director  and  treasurer  of  the  corporation  is  not 
sufficient  to  prevent  his  appointment  or  require  his  removal." 

In  an  action  to  administer  the  property  of  an  insolvent  corporation  and  en- 
force liabilities  germane  thereto  as  a  trust  fund  for  the  payment  of  its  debts,  all 
persons  possessing  any  part  of  such  fund  in  a  trust  capacity,  in  any  legitimate 
sense,  and  all  persons  contingently  liable  or  liable  only  upon  principles  of  equity, 
for  the  benefit  of  creditors  as  a  class,  are  proper  defendants.**  Persons  who  have 
obtained  property  of  an  insolvent  corporation  in  fraud  of  creditors  are  constructive 
trustees  for  creditors,  and  their  liabilities  as  such  may  properly  be  determined  in 
a  creditor's  suit.** 

A  receiver  of  an  insolvent  corporation  in  a  creditors'  action  to  administer  its 
affairs  for  their  benefit  is  a  trustee  of  corporate  assets  in  the  right  of  the  corpora- 
tion for  such  creditors,  and  for  the  latter  in  their  right  as  to  all  liabilities  to  which 


aa.  Stat.  Mar.  25,  1891  (19  Del.  Laws,  c. 
181)  applies  to  general  unsecured  creditors 
as  well  as  those  whose  claims  have  been 
legally  ascertained.  Jones  v.  Mutual  Fidelity 
Co.,  123  F.  506. 

23.  Acts  Apr.  21,  1896;  P.  L.  p.  298,  Is  not 
fiuuerseded  by  Act  July  1,  1898,  c.  541,  30 
Stat.  544.  Singer  v.  National  Bedstead  Mfg. 
Co.    [N.  J.  Bq.]   55  A.  868. 

24.  United  States  Shipbuilding  Co.  v.  Conk- 
lin  [C.  C.  A.]  126  F.  132.  Facts  alleged  held 
to  authorize  receiver  of  insolvent  insurance 
company  which  had  ceased  business,  had  at- 
tempted to  transfer  assets,  and  whose  officers 
had  been  ousted  by  quo  warranto.  Touree  v. 
Home  Town  Mut.  Ins.  Co.  [Mo.]  79  S.  W. 
175. 

25.  Harrigan  v.  Gilchrist  [Wis.]  99  N.  W. 
009. 

26.  United  States  Shipbuilding  Co.  v. 
Conklin   [C.  C.  A.]   126   F.   132. 

27.  Evidence  held  sufficient  to  show  fraud 
in  conduct  of  corporation  for  sale  of  deben- 
tures. Christian  v.  Michigan  Debenture  Co. 
[Micli.]   96  N.  W.  22. 

28.  Holder  of  a  "tontine  diamond  con- 
tract" has  no  right  to  Impound  the  assets 
in  equity  before  obtaining  a  judgment  on  his 
claim.  Mann  v.  German  American  Inv.  Co. 
[Neb.i   97  N.  W.  600. 

29.  Petition  held  ,  sufficient.  Kentucliy 
Racing  &  Breeding  Ass'n  v.  Galbreaith,  25 
Ky.  L.  R.  1212,  77  S.  W.  371. 

30.  Cannot  be  appointed  as  of  right  under 


Code  Civ.  Proc.  §  1788,  on  the  allegations  of 
the  complaint,  but  such  relief  should  not  be 
awarded  until  final  judgment,  except  where 
it  satisfactorily  appears  that  It  is  essen- 
tial to  the  protection  of  the  plaintiff's  rights. 
Kleley  v.  Barron  &  C.  Heating  &  Power  Co., 
87  App.  Dlv.  317,  84  N.  Y.  S.  306. 

31.  Where  a  debenture  company  Is  insolv- 
ent, its  scheme  found  to  be  fraudulent  and 
impossible  of  performance  and  the  treasur- 
er claims  Its  debenture  fund,  debenture  hold- 
ers are  entitled  to  a  receiver  and  an  ac- 
counting though  their  debentures  have  not 
matured.  Christian  v.  Michigan  Debenture 
Co.   [Mich.]  96  N.  W.  22. 

32.  Townsend  v.  Oneonta,  etc.,  R.  Co.,  86 
App.  Div.  604,  13  Am.  Cas.  402,  83  N.  T.  S. 
1034.  The  attorney  general  with  a  person 
holding  a  bare  majority  of  the  bonds  cannot 
secure  a  change  in  the  appointment  where 
practically  all  flnanoially  interested  have 
concurred  and  the  receiver  has  begun  an 
action  challe.nglng  the  title  of  the  objecting 
bondholders.      Id.,   84   N.   Y.   S.   119. 

33.  Harrigan  v.  Gilchrist  [Wis.]  99  N.  W. 
909. 

34.  Clark  v.  Banner  &  V.  Printing  Co.,  50 
Wis.  416,  7  N.  W.  309,  held  to  have  been 
overruled  and  never  followed  so  far  as  it 
holds  that  persons  to  whom  property  of  an 
insolvent  has  been  transferred  in  fraud  of 
creditors  can  be  made  defendants  in  an  ad- 
ministrative suit  only  for  purposes  of  dis- 
covery. See  Rev.  St.  Wis.  1898,  §  3228.  Har- 
rigan  V.    Gilchrist    [Wis.]    99   N.    W.    909. 
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they  may  properly  resort  as  a  class,  not  enforceable  by  tbe  corporation.'^  He  is 
the  representative  of  both  the  corporation,  its  stockholders  and  creditors."  His 
duties  are  wholly  administrative  in  character.*^  If  in  an  action  in  form  to  ad- 
minister the  property  of  an  insolvent  corporation,  collusively  brought,  a  receiver 
is  fraudulently  appointed  to  carry  out  the  designs  of  the  corporation  or  its  officers, 
such  receiver  is  to  be  deemed  the  agent  of  the  adversaries  of  the  creditors.^'  His 
powers  are  ordinarily  coextensive  with  the  territorial  jurisdiction  of  the  court." 

A  general  rule  of  practice  yields  to  a  special  statute  prescribing  procedure  in 
case  of  involuntary  dissolution,  whence  one  may  have  the  benefit  of  exceptions  in 
which  he  has  not  joined.**  Admission  of  a  claim  after  time  has  been  sustained 
as  proper  discretion."  A  petition  by  a  creditor  for  an  order  directing  the  receiver 
to  turn  over  property  in  the  possession  of  defendant  corporation  at  the  time  of  his 
appointment  will  be  held  until  the  receiver  appears  by  answer.** 

A  successor  to  the  attorney  general,  incumbent  when  receivership  in  dissolu- 
tion began,  is  bound  by  the  acts  of  his  predecessor,  and  where  the  predecessor  had 
notice  of  all  steps  in  the  proceedings,  the  successor  cannot  have  them  vacated  in 
the  absence  of  a  showing  of  fraud  or  that  he  was  misled.*'  If  a  deputy  attorney 
general  has  unauthorizedly  accepted  service,  the  remedy  is  motion  by  the  attorney 
general  to  vacate  the  service.** 

The  corporation  may  confess  bankruptcy,  notwithstanding  a  receivership.** 

The  legitimate  expenses  of  a  creditor  in  instituting  and  prosecuting  proceed- 
ings for  sequestration  and  administration  of  an  insolvent's  property  for  the  bene- 
fit of  all  creditors  should  be  allowed  as  expenses  of  such  administration,*'  and  he 
should  ordinarily  recover  full  costs  from  the  fund  recovered,  whose  suing  brought 
in  additional  assets,*^  and  the  receiver's  expenses  are  subordinate  to  such  an  one.*^ 


35.  Harrigan  v.  Gilchrist  [Wis.]  99  N.  "W. 
909.  Where  In  sequestration  proceedings  it 
has  been  found  that  the  assets  of  an  Insolv- 
ent corporation  can  in  no  case  discharge  the 
liabilities,  and  a  judgment  has  been  ren- 
dered against  persona  charged  with  the 
wrongful  appropriation  of  property  applica- 
ble to  the  payment  of  debts,  the  insolvent 
corporation,  on  an  appeal  from  such  judg- 
ment, is  not  an  Interested  adverse  party,  so 
as  to  require  service  upon  it  of  the  notice  of 
appeal,  under  the  statute  [Rev.  St.  1898,  § 
3049].     Id. 

36.  Where  a  stockholder  not  having  par- 
ticipated in  a  diversion  of  assets  by  the  di- 
rectors is  entitled  to  sue  them  for  an  ac- 
counting, the  receiver  may.  Hays  v.  Pierson 
[N.    J.   Bq.]    58   A.    728. 

3T,  38.  Harrlgan  v.  Gilchrist  [Wis.]  99  N. 
W.  909. 

39.  A  court  cannot  direct  a  receiver  to  sue 
in  a  court  outside  the  state  in  the  name  of 
a  corporation,  except  where  the  court  by 
statute  or  otherwise  is  empowered  to  vest 
title  In  the  reoelvet,  or  where  the  corpora- 
tion or  the  court  acting  within  its  powers 
on  behalf  of  the  corporation  or  as  the  suc- 
cessor of  its  officers  has  authorized  such 
transfer  of  title.  Great  Western  Min.  &  Mfg. 
Co.  v.  Harris   [C.  C.  A.]  128  P.  321. 

40.  Under  Code  Civ.  Proc.  !  1793,  unpre- 
ferred  creditors  who  have  filed  claims  are  en- 
titled to  ratable  distribution,  though  they 
have  not  participated  in  exceptions  to  the 
referee's  report  urged  by  other  unpreferred 
creditors,  notwithstanding  Stip.  Ct.  rule  30. 
People  V.  American  Loan  &  Trust  Co.,  177 
N.  Y.  467.  69  N.  B.  1105. 


41.  Allowing  creditor  to  file  claim  with  re- 
ceiver after  time  fixed  in  proceedings  to 
wind  up  a  corporation  under  Gen.  St.  1894,  o. 
76,  held  not  an  abuse  of  discretion.  Straw 
&  Ellsworth  Mfg.  Co.  v.  Kilbourne  Boot  & 
Shoe   Co.    [Minn.]    100   N.    W.    100. 

42.  Cooper  V.  Philadelphia  Worsted  Co. 
[N.  J.  Bq.]  57  A.  733. 

43.  People  V.  U.  S.  Mut.  Ace.  Ass'n,  88  App. 
Div.  597,  86  N.  T.  S.  137. 

44.  Townsend  v.  Oneonta,  etc.,  R.  Co..  84 
N.  Y.  a.  117. 

45.  See  Bankruptcy,  1  Curr.  L.  311.  In  re 
Moench  &  Sons  Co.,  123  F.  965. 

46.  Harrlgan  v.  Gilchrist  [Wis.]  99  N.  W. 
909. 

47.  In  proceedings  for  involuntary  dissolu- 
tion, creditors  who  have  succeeded  In  re- 
covering a  disputed  fund  by  appearance 
through  their  own  attorneys,  and  have  taken 
an  active  part  in  settling  a  basis  of  dis- 
tribution, are  entitled  to  costs  of  appeal 
from  the  fund.  People  v.  American  Loan  & 
Trust  Co.,  177  N.  T.  467,  69  N.  B.  1105.  Costs 
of  a  successful  appeal  by  unsecured  creditors 
from  an  order  retaining  personalty  within  a 
mortgage  lien  and  keeping  it  from  general 
assets  should  not  be  paid  by  the  receiver 
from  the  general  assets.  Cook  v.  Anderson 
Food  Co.   [N.  J.  Bq.]    55  A.   1042. 

48.  Where  judgment  creditors  are  made 
parties  to  foreclosure  and  also  a  subse- 
quently appointed  receiver  and  the  creditors 
and  receiver  together  defeat  the  mortgage 
as  fraudulent,  the  attorney's  fees  of  the  re- 
ceiver cannot  be  paid  in  priority  to  the  cred- 
itors. The  creditor's  rights  are  prior  to  those 
of  the  receiver  who  took  subject  to  existing 
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(§  16)  C.  Bights  of  corporate  mortgagees  and  hondJiolders.*^ — In  so  far  as 
the  mortgage  is  viewed  as  simply  a  mortgage,  the  general  law  applies,  and  it  is 
not  germane  to  this  topic.'"'  The  law  of  corporate  mortgages  which  is  peculiar  to 
particular  kinds  of  corporations  has  in  like  manner  been  relegated  to  appropriate 
titles." 

A  mortgage  by  a  railroad  or  like  corporation  may  cover  after-acquired  prop- 
erty."^ The  statutory  proportion  of  the  stockholders  must  assent  to  a  mortgage"' 
at  a  regularly  convened  and  conducted  meeting  though  the  corporation  may  waive 
irregularities  by  retaining  proceeds."*  A  mortgage  fraudulently  executed  by  an 
officer  de  facto  is  invalid  where  the  mortgagee  participated  in  the  fraud."'  The 
bondholders  must  be  a  party  to  the  fraud  to  enable  stockholders  to  impeach  a 
mortgage  on  the  ground  that  they  have  been  fraudulently  induced  to  surrender 
obligations  for  preferred  stock  on  a  reorganization."'  A  trustee  cannot  have  a 
mortgage  reformed  to  conform  to  the  resolutions  authorizing  it  where  it  is  not 
alleged  that  the  stockholders  were  mistaken  in  regard  to  the  terms  of  tiie  mort- 
gage or  that  they  knew  anything  concerning  the  resolutions."^ 

The  mortgage  lien  attaches  to  every  property  embraced  by  the  terms  of  the 
mortgage."*  The  lien  of  a  mortgage  on  income  attaches  only  to  that  earned  after 
impounding  it  by  a  due  assertion  of  the  right  on  default,"  and  this  may  be  done 
even  pending  receiver's  custody  under  a  general  creditor's  suit.""  Where  bondhold- 
ers are  not  made  parties  to  receivership,  their  mortgage  Hen  cannot  be  displaced  by 
his  certificates,'^  nor  can  permanent  improvements  by  a  receiver  under  order  of 
court  to  which  the  mortgagee  is  not  a  party  be  paid  from  mortgaged  income  earned 
after  it  is  impounded  by  intervention  of  the  mortgagee.'* 

A  complaint  is  insufficient  to  recover  for  breach  of  a  covenant  for  further 
assurance  where  there  is  no  allegation  of  demand." 

The  londs.^* — ^The  corporation  in  issuing  bonds'"  does  not  create  equitable 
ownership  by  a  mere  option,"  but  on  completion  of  an  executory  contract  for  the 
purchase  of  bonds,  the  purchasers  are  owners  entitled  to  accrued  interest  coupons 
unless  otherwise  agreed.'^ 


liens.    North  Side  Bank  v.  John  Good  Cordage 
&  Maeh.  Co.,  89  N.  T.  S.  656. 

49.  See  1  Curr.  I*  789. 

50.  See  Morteages,  2  Curr.  Ij.  906;  Frauds, 
Statute  ot,  2  Curr.  L.  108 ;  Usury  In  corporate 
loans  see  Usury,  2  Curr.  L.  1966.  Sale  of  6 
per  cent,  bonds  below  par  Is  usurious.  Fletch- 
er &  Sons  V.  Alpena  Circuit  Judge  [Mich.] 
99  N.  W.  748. 

51.  See  Railroads,  2  Curr.  I*  1382,  and 
like  titles. 

52.  Clauses  of  railroad  mortgage  held  to 
so  provide.  Pere  Marquette  R.  Co.  v.  Gra- 
ham [Mich.]  99  N.  V?.  408,  citing  authorities. 
See,  also,   Railroads,   2  Curr.  L.   1382. 

53.  Two-thirds  of  stock  actually  issued 
and  owned.  Stock  Corporation  Law,  p.  1825, 
§  2  Stock  absorbed  by  the  corporation  is  not 
considered.  Swan  v.  Stiles,  87  N.  T.  S.  1089. 
Exchange  for  new  issue,  see  1  Curr.  L.  790. 

64.  Big  Creek  Gap  Coal  &  Iron  Co.  v. 
American  Loan  &  Trust  Co.  [C.  C.  A.]  127  F. 
625. 

55.  Lamb  v.  Mclntire,  183  Mass.  397,  67  N. 

56.  Big  Creek  Gap  Coal  &  Iron  Co.  v. 
American  Loan  &  Trust  Co.  [C.  C.  A.]  127 
P.  625.  „     ,  „   . 

57  Trust  Co.  of  New  York  v.  Universal 
Talking  Mach.  Co.,  90  App.  DIv.  207,  86  N.  T. 
S.  60. 

3  Curr.  Law — 59. 


B8.  Trust  deed  held  sufficient  to  cover 
leaseholds  of  franchises.  Old  Colony  Trust 
Co.  V.  Wichita,  123  F.  762. 

59.  But  the  lien  Is  a  vested  right  which 
cannot  be  displaced  in  favor  of  an  unsecured 
creditor.  Atlantic  Trust  Co.  v.  Dana  [C  C. 
A.]   128  P.  209. 

60.  Where  a  receiver  is  In  possession  un- 
der a  judgment  creditor's  suit,  a  mortgage 
creditor  entitled  to  a  lien  on  the  income 
may  effectuate  such  lien  on  income  subse- 
quently earned,  by  an  intervention  without 
appointment  of  a  new  receiver  under  its  bill, 
or  a  formal  extension  of  the  existing  receiv- 
ership to  its  suit.  Atlantic  Trust  Co.  v. 
Dana  [C.  C.  A.]  128  F.  209. 

61.  Code  Civ.  Proc.  §§  272,  273.  Smiley  v. 
Sioux  Beet   Syrup   Co.    [Neb.]    99   N.   W.   263. 

63.  Atlantic  Trust  Co.  v.  Dana  [C.  C.  A.] 
128  F.  209. 

63.  Trust  Co.  of  New  York  v.  Universal 
Talking  Mach.  Co.,  90  App.  Div.  207,  86  N.  Y. 
S.  60. 

64.  See  1  Curr.  I*  789. 

65.  See  1  Curr.  I*  789  as  to  validity  of 
pledge  by  It  rather  than  sale. 

66.  Patterson  v.  Farmington  St.  R.  Co., 
76  Conn.   628,  57  A.   853. 

67.  See  for  construction  of  underwriting 
agreement,  Hudson  Valley  R.  Co.  v.  O'Con- 
nor,   88   N.   Y.   S.    742. 
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Where  a  corporation  under  general  charter  has  no  power  to  issue  coupon  bonds 
transferable  by  delivery,  transferees  take  subject  to  prior  equities  though  bonds  be 
payable  "to  bearer.""'  A  statement  in  a  bond  that  it  is  "secured  on  all  the  prop- 
erty and  assets  of  the  company"  is  not  indefinite  so  as  to  call  for  inquiry."'  Bond- 
holders may  be  protected  though  the  actual  proceeds  was  never  received  and  the 
law  warranted  issue  of  bonds  only  for  money,  labor,  or  property.'"'  Stipulations 
for  presentation  of  interest  coupons  pass  with  the  bonds.'^  Where  bonds  are  regis- 
tered according  to  the  provisions  of  the  mortgage  thus  destroying  their  negotia- 
bility, the  corporation  is  liable  on  payment  to  a  transferee  under  forged  author- 
ity;^^ but  it  may  have  an  action  over  or  provision  in  a  joint  judgment  to  that 
effect." 

A  promise  by  a  bondholder  to  see  that  enough  is  realized  from  sale  to  meet 
interest  coupons  paid  on  behalf  of  the  corporation  is  vnthout  consideration  where 
the  holders  of  the  coupons  do  not  forego  any  rights  in  reliance  thereon.'* 

Interest  will  run  on  coupons  without  presentation  unless  the  corporation  shows 
that  it  was  prepared  to  pay  on  presentation.'^ 

Powers  and  liabilities  of  trustee.'"' — A  trustee  represents  the  bondholders  in  all 
legal  proceedings  carried  on  by  him  affecting  his  trust  to  which  they  are  not  par- 
ties." He  may  bring  requisite  actions  for  the  protection  of  the  property.'*  Fail- 
ure on  the  part  of  the  corporation  to  refile  a  corporate  mortgage  is  not  ground 
■  for  an  action  by  the  trustee  where  no  duty  to  file  is  shown  and  it  is  not  alleged 
that  by  reason  of  failure  in  refiling  any  creditors  acquired  superior  rights."  A 
statement  by  the  president  of  a  trustee  corporation  that  he  controlled  the  bonds  is 
not  evidence  against  the  holders  nor  does  it  cast  on  them  the  burden  of  showing 
his  lack  of  authority.*"    The  same  is  true  of  an  agreement  not  to  foreclose.*^ 

Default  and  demand.'^ — Foreclosure  may  be  had  for  substantial  defaults 
though  other  defaults  alleged  are  impeached.*'  The  trustee  need  not  await  com- 
plete exhaustion  of  a  guaranty  fund  provided  to  meet  interest  payments.'*  A 
provision  in  second  mortgage  bonds  that,  on  default  in  the  first  mortgage,  they 
shall  become  due  and  payable  immediately,  means  at  the  option  of  the  holder.^' 


68.  Bonds  of  water  supply  corporation  or- 
Banized  under  General  Statutes.  Georgetown 
Water  Co.  v.  Fidelity  Trust  &  Safety  Vault 
Co.'s  Trustee,  25  Ky.  L.  R.  1697,  7S  S.  W.  113. 

69.  Stickel  V.  Atwood  [R.  I.]  56  A.  687. 

TO.    In  re  V^aterloo  Organ  Co.,  128  F.  517. 

71.  Abraham  v.  New  Orleans  Brew.  Ass'n, 
110  La,  1012,  35   So.  268. 

7TS.  Provisions  of  bond  and  mortgage  ex- 
amined. Jennie  Clarkson  Home  v.  Chesa- 
peake &  O.  R.  Co.,  41  Misc.  214,  87  N.  T.  S. 
348;  Id.,  83  N.  T.  S.  913. 

78.  Facts  in  action  for  value  of  bonds 
held  to  authorize  recovery  against  both  the 
issuing  corporations  and  the  broker,  with  a 
judgment  over  in  favor  of  the  corporations 
against  the  broker.  Jennie  Clarkson  Home 
V  Chesapeake  &  O.  R.  Co.,  41  Mlso.  214,  83 
N.  T    S.  913;  Id.,  87  N.  T.  S.  348. 

74.  Morton  Trust  Co.  v.  Home  Telephone 
Co.   [N.  J.  Eq.]   57  A.  1020. 

75.  Bonds  stipulated  presentation.  Abra- 
ham &  Son  V.  New  Orleans  Brew.  Ass'n,  110 
La.   1012,  35  So.  268. 

76.  See  generally,  article  Mortgages,  2 
Curr.  L.  905;  also  Railroads,  S  6,  2  Curr.  I* 
pp.   1407-1410.     See  1  Curr.  U  790,  n.  88  et 

77.  Atlantic  Trust  Co.  v.  Dana  tC.  0.  A.] 
128  P.  209.    Hence  It  is  not  necessary  where 


bondholders  intervene  and  one  dies  to  have 
his  personal  representative  made  a  party. 
Weed  V.  Gainesville,  etc.,  R.  Co.,  119  Ga.  576, 
46  S.  £}.  885. 

78.  Trustee  may  enjoin  interference  by 
city  with  wires  of  mortgaged  telephone  prop- 
erty where  unlawful.  Old  Colony  Trust  Co. 
V.  Wichita,  123  F.  762. 

79.  Trust  Company  of  New  York  v.  Uni- 
versal Talking  Mach.  Co.,  90  App.  Div.  207, 
86  N.  T.  S.  60. 

8(S  81.  Unity  Co.  v.  Equitable  Trust  Co., 
204  111.   595,    68  N.  B.   654. 

82.  See  1  Curr.  Li.  790,  n.  88  et  seq. 

83.  Land  Title  &  Trust  Co.  v.  Asphalt  Co. 
[C.  C.  A.]  127  F.  1. 

84.  Where  a  guaranty  fund  is  provided 
from  which  the  trustee  may  draw  to  meet 
interest  payments  on  bonds,  the  corporation 
being  bound  to  make  good  auoh  withdrawals 
within  a  year,  the  trustee  need  not  exhaust 
such  fund  before  foreclosure,  the  corporation 
having  failed  to  restore  withdrawals  already 
made,  but  may  act  according  to  its  judgment 
for  the  best  interests  of  all  parties.  Land 
Title  &  Trust  Co.  v.  Asphalt  Co.  [C.  C.  A.] 
127  F.  1. 

85.  Baker  v.  Consolidated  Gas  &  Elec  Co., 
42  Misc.  95.  85  N.  Y.  S.  1030. 
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Persons  holding  bonds  as  a  substitute  for  other  security  released  have  sufficient 
title  to  request  foreclosure.'* 

Enforcement,  intervention  by  stockholders,  and  effect  of  receivership." — Trns- 
tees  instead  of  sale  under  power  may  institute  foreclosure  and  submit  to  the  court 
the  method  of  best  protecting  creditors.'*  An  action  in  equity  wiU  not  lie  against 
a  trustee  by  the  beneficiary  for  issuance  of  bonds  without  requiring  deposit  to  pay 
certain  interest  coupons  thereon  as  required  in  the  deed  or  for  misrepresentations 
as  to  title.'"  An  action  of  foreclosure  against  the  corporation  and  to  recover  divi- 
dends paid  stockholders  from  property  on  which  the  mortgage  was  not  a  lien  can- 
not be  joined  in  the  same  bill.*" 

A  single  bondholder  may,  on  default  and  refusal  of  the  trustee  to  act,  fore- 
close for  the  benefit  of  all  bondholders.'^ 

Holders  of  uncanceled  coupons  which  have  been  paid  by  moneys  advanced  to 
the  corporation  may  enforce  the  mortgage  subject  to  bondholders'  rights,''  and 
those  of  persons  receiving  the  interest  without  notice."  The  assignor  of  a  lease 
to  a  corporation  is  not  a  necessary  party  to  foreclosure  of  the  corporation's  mort- 
gage of  its  interest  therein.'*  Possession  by  the  president  of  the  corporation's 
bonds  of  a  new  series,  a  portion  of  which  was  to  be  exchanged  for  those  of  an  old 
series  for  the  purpose  of  sale,  does  not  evince  his  ownership  making  him  a  neces- 
sary party  to  foreclosure  of  a  trust  deed  securing  the  old  series.*"  Stock  and  bond- 
holders may  intervene  in  foreclosure,"  and  fraud  on  them  is  a  sufficient  ground;'^ 
but  fraud  is  not  necessarily  to  be  found  from  the  fact  that  a  committee  of  stock- 
holders had  requested  foreclosure  pursuant  to  a  plan  of  reorganization."  Stock- 
holders are  in  the  same  position  as  the  corporation  where  they  ask  no  affirmative 
relief  in  their  own  behalf."  A  bondholder  cannot  intervene  to  litigate  priority 
of  his  bonds  over  other  holders,  all  bonds  being  valid  as  to  the  corporation,^  nor 
is  an  individual  certificate-holder  entitled  to  present  proof  of  his  claim  where  it 
is  presented  with  others  of  the  same  class  by  a  trustee  imder  a  trust  agreement.^ 
In  the  absence  of  fraud,  the  decision  of  receivers  representing  all  the  stockholders 
not  to  interpose  particular  defenses  in  foreclosure  cannot  be  qiiestioned  by  indi- 
vidual stockholders.* 


8«.  Mortgage  held  to  confer  power  of  sale 
on  trustees  without  request.  Etna  Coal  & 
Iron  Co.  V.  Marting  Iron  &  Steel  Co.  [C.  C.  A.] 
127  F.  32. 

87.  See  Foreclosure  of  Mortgages  on  Land, 
2  Curr.  L.  14.     See,  also,  1  Curr.  L.  790. 

88.  Trust  deed  held  to  authorize  such  pro- 
cedure. Land  Title  &  Trust  Co.  v.  Asphalt 
Co.  [C.  C.  A.]  127  P.  1. 

89.  Remedy  is  at  law.  Sprigg  v.  Com.  Ti- 
tle  Ins.   &  Trust  Co.,   206  Pa.   548,   66  A.   33. 

90.  New  Hampshire  Sav.  Bank  v.  Rlchey 
[C.  C.  A.]  121  F.  956. 

91.  Baker  v.  Consolldatefl  Gas  &  Eleo.  Co., 
42  Misc.  95,  85  N.  Y.  S.  1030. 

92.  Where  third  persons  under  an  arrange- 
ment with  the  corporation  have  advanced 
money  to  pay  Interest  on  the  bonds  and  as 
security  are  allowed  to  take  ,up  and  retain 
uncanceled  the  coupons  representing  such 
interest  presented  by  the  bondholders,  they 
are  entitled  to  enforce  the  mortgage  for 
their  benefit  as  against  the  corporation,  but 
not  against  bondholders  who  were  in  igno- 
rance of  the  arrangement  with  the  corpora- 
tion. SubsdQuent  notice  is  ineffective.  Where 
the  interest  coupons  are  paid  at  a  bank  in- 
stead of  the  corporation's  oflBoe,  the  holder 
may  assume  that  they  are  paid  by  the  cor- 
poration. Morton  Trust  Co.  v.  Home  Tele- 
phone Co.  [N.  J.  Eq.]  57  A.  1020. 


93.  A  coupon  Tiolder  who  presents  his  cou- 
pons to  the  president  of  the  corporation  at 
Its  office  and  is  paid  has  no  reason  to  infer 
that  the  coupons  are  being  purchased  by  the 
president.  Morton  Trust  Co.  v.  Home  Tel. 
Co.   [N.  J.  Eq.]   57  A.  1020. 

94,  95.  Unity  Co.  v.  Equitable  Trust  Co., 
204   111.    595,   68  N.  E.   654. 

96.  Central  Trust  Co.  v.  Washington  Coun- 
ty R.   Co.,   124   F.   gl3. 

97.  Allegations  of  fraud  held  insufficient 
to  authorize  intervention  by  stockholders. 
Land  Title  &  Trust  Co.  v.  Asphalt  Co.  [C. 
C.  A.]   127  F.   1. 

98.  Land  Title  &  Trust  Co.  v.  Asphalt  Co. 
[C.    C.   A.]    127   F.   1. 

99.  Big  Creek  Gap  Coal  &  Iron  Co.  v. 
American  Loan  &  Trust  Co.  [C.  C.  A.]  127 
F.  625.  Foreclosure  cannot  be  prevented  on 
intervention  of  a  stockholder  who  alleges 
that  default  could  have  been  obviated  had 
unpaid  instalments  due  on  stock  been  called. 
Land  Title  &  Trust  Co.  v.  Asphalt  Co.  [C. 
C.  A.]  127  F.  1. 

1.  Matter  may  be  raised  on  distribution 
of  proceeds.  Mercantile  Trust  Co.  v.  U.  S. 
Shipbuilding  Co.,  130  F.  725. 

2,  3.  Land  Title  &  Trust  Co.  v.  Asphalt  Co. 
[C.  C.  A.]  127  F.  1. 
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Invalidity  of  execution  of  an  answer  by  defendant  corporation  in  foreclosure 
is  immaterial,  where  if  invalid  complainants  might  have  a  decree  pro  confess©,  and, 
b^g  a  pleading  only,  the  answer  does  not  prejudice  interveners.*  All  the  bonds 
need  not  be  proved  before  decree  of  foreclosure.' 

Receivership  at  mortgagee's  instance.' — ^A  mortgagee  is  not,  because  of  an  an- 
ticipated inability  to  continue  much  longer  the  conduct  of  the  businras,  threatened 
attachments,  etc.,  entitled  to  have  a  receiver  appointed  in  an  independent  action 
for  no  other  purpose,  and  have  the  corporate  property  sequestered  and  the  business 
continued  until  sold  by  receiver  subject  to  the  mortgage.''  Though  there  is  a  proper 
case  for  appointment  of  a  receiver,  execution  purchasers  in  possession  cannot  be 
compelled  to  operate  its  property  as  a  receiver  without  compensatioiL* 

Effect  of  prior  receivership.' — ^Where  the  corporation  is  not  in  actual  or  con- 
structive possession  of  mortgaged  property  and  the  mortgagee  is  not  a  party  to 
the  appointment  of  the  receiver,  the  mortgagee  may  seize  the  property  not  in  the 
receiver's  possession  and  covered  by  his  mortgage  and  the  receiver's  remedies  are 
those  of  a  private  individual.^*  A  receiver  is  not  authorized  to  prevent  foreclosure 
by  incurring  other  indebtedness  on  the  same  property .^'• 

Sale.^^ — Sale  must  be  fairly  conducted^'  without  improper  delay.'-*  The  power 
of  Bale  may  be  exercised  without  appraisement  where  so  provided.^"  The  trustees 
may  bid  under  authorization  of  bondholders,*'  and  may  be  authorized  to  purchase 
individually  for  bondholders.*^  A  purchaser  under  foreclosure  of  a  fraudulent 
mortgage  may  require  the  receiver  who  vacates  the  sale  to  repay  him."  The  mort- 
gagor corporation  becomes  a  stranger  to  the  property  after  sale.*" 

Distriljution  of  proceeds. — Holders  of  bonds  share  in  proportion  to  the  face  of 
the  bonds,^"  but  a  holder  as  pledgee  of  the  corporation  whose  claim  is  not  paid  in 
full  may  reach  a  surplus  resulting  to  the  corporation  after  satisfying  a  similar 
pledgee.**  A  pledgee  of  a  bond  to  which  the  pledgor,  a  corporator,  held  no  title, 
takes  so  much  of  the  share  of  the  proceeds  finally  resulting  to  the  corporator  as  is 
necessary  to  discharge  the  debt  secured."  After  permitting  a  decree  and  sale 
without  demand,  holders  of  scrip  entitled  to  exchange  it  for  mortgage  bonds  can- 
not demand  participation  in  the  fund  realized  at  the  sale  as  if  such  exchange  had 


4.  Central  Trust  Co.  v.  Washington  Coun- 
ty K.   Co.,  124  F.   813. 

6.    "Weed   v.    Gainesville,    etc.,    R.    Co.,    119 

Qa.  676,   46  S.  E.  885. 

6.     See  1  Curr.  L.  791. 

T.  Vila  V.  Grand  Island  Eleo.  Light,  Ice 
&  Cold  Storage  Co.  [Neb.]  97  N.  W.  613. 

8  Georgetown  Water  Co.  v.  Fidelity  Trust 
&  Safety  Vault  Co.,  25  Ky.  L.  E.  1739,  78  S. 

■W.  113. 
0.     See  1  Curr.  I*  791. 

10  Kidder  v.  Beavers,  33  Wash.  635,  74 
p  819  Complaint  hy  receiver  seeking  to 
enjoin  foreclosure  held  insufficient  for  fail- 
ure  to    aver   ownership   of   corporation.      Id. 

11  Receiver  of  railroad  corporation  held 
unauthorized  to  borrow  money  on  certificates 
made  a  first  lien  to  secure  money  to  meet 
interest  payments  on  mortgage  bonds  pre- 
venting foreclosure  and  against  the  wishes 
^f  the  trustee  for  bondholders.  Townsend 
e'  On^onta    etc..  B.  Co.,  88  App.  Dlv.  208,   84 

^ll'  ^Set^  Foreclosure  of  Mortgages  on  Land, 

^  ^'"Evidlnce  held  not  to  establish  collu- 
1   ^  ™-ith    trustees   invalidating   foreclosure. 
Ca  cia^l  &  iron  Co.  v.  Marting  Iron  &  Steel 
Co.   [C.  C.  A.]   127  F.  32. 


14.  Evidence  held  not  to  show  that  sale 
was  invalidated  by  delay.  Etna  Coal  &  Iron 
Co.  V.  Martins  Iron  &  Steel  Co.  [C.  C.  4..]  127 
F.  32. 

15.  Notwithstanding  a  defeasance  clause. 
Construing  Ohio  statutes.  Etna  Coal  &  Iron 
Co.  V.  Martlng  Iron  &  Steel  Co.  [C.  C.  A.]  127 
F.   32. 

16.  Enhancing  price  and  competition.  Et- 
na Coal  &  Iron  Co.  v.  Martlng  Iron  &  Steel 
Go.   [C.  C.  A.]   127  F.  32. 

17.  Etna  Coal  &  Iron  Co.  v.  Martlng  Iron 
&  Steel  Co.   [G  C.  A.]  127  P.  32. 

IS.     Swan  v.  Stiles,  87  N.  T.  S.  1089. 

18.  It  is  not  a  proper  or  necessary  party 
to  a  suit  for  personal  injuries  by  a  servant 
of  a  corporation  operating  the  property  under 
lease  from  the  purchaser.  Original  owner 
cannot  be  charged  with  negligence.  Wll- 
llard  V.  Spartanburg,  etc.,  R.  Co.,  124  F.  796. 

20.  Regardless  of  the  sums  which  as 
pledge  they  secure.  Georgetown  Water  Co. 
V.  Fidelity  Trust  &  Safety  Vault  Co.,  25  Ky. 
L.  R.  1739,  78  S.  W.  Il3. 

21,  22.  Georgetown  Water  Co.  v.  Fidelity 
Trust  &  Safety  Vault  Co.,  25  Ky.  I*  R.  1739, 
78  S.  W.   113. 
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been  made  since  their  action  may  have  influenced  other  bondholders  in  bidding 
or  not  bidding  at  the  sale.^*  A  purchaser  on  execution  subject  to  a  mortgage  may 
recover  from  the  surplus  left  after  payment  of  bonds  which  would  otherwise  be 
adjudged  the  corporation  to  the  extent  that  betterments  placed  on  the  property 
by  the  execution  purchasers  enhanced  the  price."  Indorsement  of  a  portion  of 
bonds  entitled  to  distribution  does  not  maie  applicable  the  rule  for  marshalling 
two  funds.'^ 

Attorney's  fees. — An  agreement  to  pay  attorney's  fees  in  event  of  nonpayment 
covers  any  case  in  which  the  employment  is  necessitated  by  default  in  any  pay- 
ment.'" The  amount  of  such  fees  is  not  measured  solely  by  matters  presented  in 
the  pleadings."^ 

(§16)  D.  Officers  and  stockholders  as  creditors;  preferences."^ — Directors 
who  are  common  creditors  may  secure  satisfaction  of  their  claims  and  are  entitled 
to  retain  priority  of  judgments  secured  by  common  diligence/'  and  it  has  been 
held  that  an  insolvent  manufacturing  corporation  may  lawfully  prefer  bona  fide 
claims  due  to  creditors  who  are  also  directors,  where  the  vote  of  one  or  more  of 
such  directors  is  required  to  pass  the  order  or  resolution  authorizing  such  prefer- 
ence ;••  but  as  a  general  mle,  a  contract  between  a  corporation  and  majority  direct- 
ors who  are  creditors,  whereby  the  directors  secure  a  preference,  while  not  void, 
is  voidable  at  the  option  of  creditors  or  stockholders."  A  director  wiU  still  be 
regarded  as  an  oflieer  in  determining  his  right  to  a  preference,  where  he  resigns 
on  the  day  a  trust  deed  was  executed  after  it  was  agreed  on  the  same  day  he  should 
resign  and  have  a  preference.**  Directors  held  to  accoimt  as  trustees  to  other 
creditors  as  to  preferential  payments  made  to  them  by  an  insolvent  corporation 


2S.  Glrard  Trust  Co.  r.  Summit  Branch 
Coal  Co.,  22  Pa.  Super.  Ct.  495. 

24.  Though  they  were  removable  better- 
ments. Georgeto-vm  Water  Co.  v.  Fidelity 
Trust  &  Safety  Vault  Co.,  26  Ky.  L.  E.  1739, 
78  S.  W.  113. 

25.  Indorser's  liability  and  right  to  dis- 
tribution was  neither  a  liability  of  common 
debtor  nor  equally  accessible  to  creditor. 
Weed  V.  Gainesville,  etc,  R.  Co.,  119  Ga. 
676,    46    S.    S.    8S5. 

26.  Provision  so  construed.  Abraham  v. 
New  Orleans  Brew.  Ass'n,  110  La.  1012,  35  So. 
268. 

27.  In  determining  the  amount  of  solici- 
tor's fees,  an  investigation  of  the  question  of 
ultra  vires  may  be  considered  though  the 
defense  is  made  by  objection  to  evidence  and 
not  by  answer.-  Unity  Co.  v.  Equitable  Trust 
Co.,  204  111.  595,  68  N.  H.  654. 

28.  See  1  Curr.  L.   792. 

29.  Campau  v.  Detroit  Driving  Club 
[Mich.]  98  N.  W.  267. 

30.  City  Nat.  Bank  v.  Goshen  Woolen  Mills 
Co.  [Ind.]  71  N.  B.  662. 

note:.  CoTporatlons,  Insolvent— PreferrliiK 
Creditors — Directors;  "The  defendant,  an  in- 
solvent corporation,  executed  a  deed  to  A.,  as 
trustee  for  certain  creditors,  and  also  con- 
fessed judgment  in  favor  of  certain  preferred 
creditors.  The  plaintiff  sought  to  cancel  and 
set  aside  as  fraudulent  the  deed  executed  to 
Arnold,  and  the  judgments  confessed,  and 
asked  for  the  appointment  of  a  receiver. 
Held,  that  an  Insolvent  manufacturing  cor- 
poration may  lawfully  prefer  bona  fide  claims 
due  to  creditors  who  are  directors  and  offi- 
cers of  the  corporation,  thongli  the  rote  ofj 
one   or   more   such   directors   is   required   to ' 


pass  the  resolution  authorizing  such  prefer- 
ence. City  Nat.  Bank  v.  Goshen  Woolen 
Mills  Co.  [Ind.]  71  N.  B.  652.  In  this  de- 
cision, the  court  follows  the  precedent  laid 
down  in  Nappannee  Canning  Co.  v.  Held,  Mur- 
doek  Co.,  159  Ind.  614,  59  L.  R.  A.  199.  The 
holding  very  \  a  Illustrates  the  late  harm- 
ful tendency  of  many  courts  practically  to 
guarantee  directors  that  their  claims  against 
an  Insolvent  corporation  shall  be  paid,  dis- 
regarding all  others.  Warfleld  v.  Marshall 
County  Canning  Co.,  72  Iowa,  666,  34  N.  W. 
467,  2  Am.  St.  Rep.  263;  Blair  v.  Illinois 
Steel  Co.,  159  111.  350,  42  N.  E.  805.  This 
is  clearly  against  the  former  great  weight 
of  authority,  and  is  strongly  condemned 
by  many  writers.  See  Clark  &  M.  Priv.  Corp., 
§  787;  10  Cyc.  1264;  Morawetz,  Priv.  Corp.,  § 
787;  Cook,  Corp.,  §  602.  In  many  decisions, 
even  those  courts  which  have  repudiated  the 
trust  fund  doctrine  still  maintain  that  the 
director  of  an  insolvent  corporation  stands 
In  a  fiduciary  relation  to  the  creditor,  and 
can  take  no  undue  advantage  to  himself. 
Olney  v.  The  Conanlcut  Land  Co.,  16  R.  1. 
597,  27  Am.  St.  Rep.  767,  6  L.  R.  A.  361.  Yet 
if  the  courts  continue  to  change  position  as 
rapidly  as  during  the  pUst  few  years,  no  fur- 
ther question  will  be  raised  as  to  the  poTver 
of  directors  of  insolvent  corporations  to  pre- 
fer themselves  as  creditors."  3  Mich.  L.  R, 
73. 

81.  Wyman  v.  Bowman  [C.  C.  A.]  127  P. 
257.  Directors  of  an  insolvent  corporation 
cannot  prefer  themselves  or  Indebtedness 
on  which  a  majority  or  all  of  them  are  In- 
dorsers.  City  Nat.  Bank  v.  Goshen  Woolen 
Mills  Co.  [Ind.  App.]  69  N.  B.  206. 

82.  City  Nat.  Bank  v.  Goshen  Woolen  Mills 
Co.  [Ind.  App.]  69  N.  B.  206. 
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may  share  pro  rata,  they  having  acted  in  good  faith.''  They  mnst  accotint  for 
property  at  its  value  when  received,  and  not  a  depreciated  value  at  which  it  was 
subsequently  sold.'*  A  director  having  obtained  a  judgment  in  good  faith  on  a 
bona  fide  indebtedness  may  pursue  the  remedies  afforded  by  law  for  the  collection 
thereof.'" 

Bights  as  general  creditors. — ^A  clause  providing  for  repayment  to  stockhold- 
ers of  a  loan  "from  the  first  profits"  does  not  indicate  that  in  event  of  failure  of 
profits  repayment  will  not  be  made.'*  A  director  who  participated  in  a  mortgage 
and  knew  that  his  claim  was  included,  but  refused  to  come  in  under  it,  cannot, 
suing  in  the  name  of  his  fictitious  assignee,  call  the  mortgagee  to  account." 

A  director  who  iecomes  a  guarantor  for  the  corporation,  knowing  its  insolvency, 
is  not  entitled  to  notice  of  default  from  the  creditor,  but  is  bound  to  take  notice." 

(§16)  E.  Liability  of  stockholders  on  account  of  unpaid  subscriptions  and 
remedies.'' — At  common  law,  stockholders  are  liable  to  creditors  for  unpaid  bal- 
ance on  stock.*"  A  provision  in  the  articles  of  incorporation,  making  payment  of 
subscription  obligatory  on  the  registered  'stockholders,  is  not  in  conflict  with  a  stat- 
ute imposing  the  duty  on  stockholders.** 

A  stockholder  is  bound  by  the  terms  of  the  certificate  of  incorporation,  though 
not  an  original  subscriber.**  He  may  be  liable  as  such,  though  there  has  been 
no  formal  subscription,*'  or  though  his  certificate  is  irregular,**  or  has  not  yet  been 
issued.*'  An  actual  bona  fide  transfer  is  necessary  to  release  liability.*'  Notice 
to  the  corporation  to  transfer  is  not  in  itself  sufficient.*^  Charter  amendments 
limiting  liability  do  not  affect  existing  creditors,*'  but  subsequent  creditors  cannot 
complain  of  the  release  of  a  subscriber.*'  A  subscription  cannot  be  so  modified  by 
parol  as  to  release  the  person  bound  and  substitute  another."  As  to  creditors,  a 
subscriber  cannot  say  that  the  subscription  was  in  promotion  of  a  lottery,"*  nor 


33,  34.  Hill  V.  standard  Tel.  Mfg.  Co.  tPa.] 
58  A.  147. 

35.  Judgment  held  not  an  unlawful  pref- 
erence on  Insolvency.  Off  v.  Jack,  204  111. 
79,  68  N.  B.  427. 

36.  Busby  v.  Century  Gold  Mln.  Co.  [Utah] 
75   P.   725. 

37.  Facts  held  to  estop  a  creditor  repudi- 
ating an  assignment  from  asserting  a  claim 
after  sale  of  the  property,  close  of  trustee- 
ship and  payment  of  creditors.  Maher  v. 
Haste  [Mich.]  98  N.  W.  976. 

38.  Mamerow  v.  National  Lead  Co.,  206 
111     626,    69  N.  B.   504. 

39.  See  1  Curr.  L.  7JS.  Who  may  enforce, 
see  1  Curr.  L.  796.  ,.„.,. 

40.  Kurd's  Rev.  St.  1893,  c  82,  §§  8,  25,  la 
declaratory  of  the  common  law.  Taylor  v. 
Cummings   [C.  C.  A.]   127   F.   108 

41.  P.  L.  1896,  p.  277,  55  19,  2«.  Brown  v. 
Morton  [N.  J.  Law]  58  A.  95. 

4a.  Provision  for  liahllity  on  unpaid  sub- 
scriptions. Brown  v.  Morton  [N.  J.  Law] 
58  A.  95. 

4S.  Where  there  hag  been  an  acquiescence 
and  acceptance  of  the  benefits  of  member- 
ship.    Clevenger  v.  Moore  [N.  J.  Law]  58  A. 

88 

44  Irregularity  in  that  stock  certificates 
are  attested  by  the  secretary  instead  of  the 
treasurer  as  required  by  statute.  Clevenger 
V.  Moore  [N.  J.  Law]  58  A.  88. 

45  4.  corporation  by  acceptance  of  prop- 
erty under  an  agreement  to  s'^e  Interests  hi 
capital  stock  confers  on  the  parties  entitled 


thereto  ownership  of  the  shares  of  capital 
stock  provided,  though  no  scrip  was  is- 
sued. Stockholder's  liability  until  full  pay- 
ment [Stock  Corp.  Laws,  §  64,  Laws  1892,  p. 
1841].  Flour  City  Nat.  Bank  v.  Shire,  88 
App.  Div.  401,  84  N.  Y.  S.  810. 

40.  Under  a  provision  that  after  10  per 
cent,  was  paid  up  the  subscribers  should  be 
liable  only  on  such  shares  as  should  stand 
of  record  in  their  names  and  only  the  hold- 
ers of  record  should  be  liable  for  future  as- 
sessments, the  fact  that  subscribers  direct 
that  certificates  be  issued  in  the  name  of 
others  does  not  relieve  them  from  liability. 
American  Alkali  Co.  v.  Bean,  125  P.  823. 

47.  Registered  stockholder  must  surrender 
his  certificate  and  give  the  name  of  the  pur- 
chaser. Brown  v.  Morton  [N.  J.  Law]  58 
A.  96. 

48.  Special  act  making  stock  full  paid 
and  nonassessable  after  payment  of  a  certain 
per  cent  of  the  face  and  the  holders  not  lia- 
ble for  assessments  for  debts  thereafter  con- 
tracted.    Williams  V.  Taylor  [Md.]   57  A.  641. 

49.  Where  the  stockholders  all  consent, 
there  are  no  debts  and  the  subscription  was 
merely  to  enable  incorporation.  Scottish  Se- 
curity Co.'b  Receiver  v.  Starks,  25  Ky.  L.  R. 
1722,  78  S.  W.  465. 

60.  That  the  subscription  was  as  agents 
for  others.  American  Alkali  Co.  v.  Bean,  125 
P.   823. 

51.  Proposed  distribution  of  lota  by  draw- 
ing. Bstoppel  to  deny  subscription.  Kreisser 
V.  Ashtabula  Gas  Light  Co.,  24  Ohio  Ciro.  R 
313;  Beed  v.  Gold  [Va.]  46  S.  B.  S6S. 
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avail  himself  of  representations  as  to  when  the  subscription  is  payable,  unless  the 
written  subscription  is  on  condition."  A  debtor  who  has  taken  an.  obligation  from 
directors  beyond  their  authority  cannot  look  to  stockholders.*' 

Fictitiously  paid  up  stoch.^ — Issue  of  stock  as  full  paid  and  nonassessable  does 
not  protect  the  purchaser.**  As  against  creditors,  a  payment  in  services  must 
have  been  in  good  faith  and  at  a  full,  fair  and  bona  fide  valuation.**  An  honest 
mistake  of  judgment  is  not  an  overvaluation,*^  and  a  creditor  seeking  to  show  that 
property  was  taken  at  a  fraudulent  valuation  in  payment  for  stock  has  the  burden.** 

Set-off.'^'' — Money  advanced  the  corporation  for  attorney's  fees,  no  other  fundf 
being  available,  may  be  set  off  against  an  amount  due  on  stock  subscription."' 

Lim/itations.^^ — ^Limitations  run  from  the  time  the  stockholder's  right  accrues,** 
and  if  he  has  two  remedies,  from  the  time  the  right  to  proceed  by  either  one  ac- 
crues.** A  creditor's  bill  and  appointment  of  receiver  for  a  corporation  does  not 
toll  the  statute,**  though  the  receiver  is  given  power  to  collect  subscriptions,*'  and 
injunction  of  receiver's  suit  against  particular  stockholders  does  not  suspend  lim- 
itations as  against  others,**  nor  does  filing  a  petition  for  rehearing  suspend  operation 
of  decree  directing  receiver  to  sue.*'  Fraudulent  concealment  suspending  the  stat- 
ute is  not  alleged  by  an  averment  of  the  creditor's  ignorance  of  fraudulent  acts.*' 

Procedure.^^ — Some  statutes  provide  a  remedy  in  equity/*  other  statutes  allow 
garnishment.'^ 


as.     Tanner  v.  Nichols,   25  Ky.  1*  B.  8191, 

80  S.  W.   225. 

53.  An  assessment  Is  Invalid  whloh  Is  made 
to  meet  an  indebtedness  growing  out  of  an 
agreement  by  the  directors  transferring  the 
corporate  assets  to  another  corporation  to  be 
administered,  agreeing  to  make  good  any  de- 
ficiency betTreen  assets  and  liabilities.  Pro- 
moters Co-op.  Trust  Co.  v.  Hazen,  21  Pa. 
Super.  Ct.  130. 

54.  See  1  Curr.  L.  79S.  Estoppel  of  stock- 
holder, see  1  Curr.  L.  794,  n.  S5,  36. 

55.  Holders  are  charged  with  knowledge 
where  a  person  of  average  intelligence  would 
know  the  facts.  Garden  City  Sand  Co.  v. 
American  Refuse  Crematory  Co.,  205  111.  42, 
68  N.  B.  724.  Evidence  held  to  show  knowl- 
edge of  transferees  of  "full  paid  and  nonas- 
sessable" stock,  that  it  was  a  fraudulent 
overvaluation.     Id. 

56.  Evidence  held  insufacient  to  sliow  such 
payment.  Clevenger  v.  Hoore  [N.  J.  Law]  68 
A.  88. 

57.  Evidence  held  to  show  fraudulent  or 
intentional  overvaluation.  Flour  City  Nat. 
Bank  v.  Shire,  88  App.  Div.  401,  84  N.  T.  S. 
810.  An  overvaluation  of  assets,  without  in- 
tent to  defraud,  does  not  render  holders  of 
stock  issued  in  lieu  thereof  as  full  paid 
liable  to  creditors  for  the  discrepancy.  Tay- 
lor V.  Cummings  [C.  C.  A.]  127  F.  108. 

58.  Action  to  enforce  stockholders'  per- 
sonal liability  for  debts,  where  stock  has 
been  issued  without  payment.  Payment  by 
assignment  of  leases  of  mineral  lands.  IVEc- 
Brlde  v.  Parrington,  131  F.  797.  Where  there 
is  nothing  to  show  that  leases  of  mineral 
land  were  not  taken  In  good  faith  in  pay- 
ment for  stock,  a  creditor  who  performs  serv- 
ices  without  investigation  of  the  financial 
standing  of  the  corporation  cannot  recover 
of  stockholders  on  the  ground  that  stock 
has  been  issued  for  which  the  corporation 
has  not  received  payment.  Under  Wisconsin 
Statute.      Id. 

.■!9.     See  1   Curr.  L.   795. 


60.  Action  by  receiver.  Qraebner  v.  Post, 
119  Wis.  392,  96  N.  W.  783. 

61.  Liability  of  subscriber  for  unpaid  sub- 
scriptions held  barred.  Weed  v.  Gainesville, 
etc.,  R.  Co.,  119  Ga.  576,  46  S.  B.  885.  Un- 
der Kurd's  Rev.  St.  1901,  o.  32,  §  25,  limita- 
tions run  against  the  stockholder's  liability 
for  unpaid  subscriptions  whenever  the  cor- 
poration ceases  business,  leaving  debts  un- 
paid and  not  from  the  time  of  return  of 
execution  against  the  corporation  nulla  bona. 
Parmelee  v.  Price,  208  111.  544,  70  N.  B.  725. 
See  1  Curr.  L.  796. 

62.  It  cannot  be  contended  that  unpaid 
subscriptions  are  in  the  subscriber's  hands 
a  fund  for  the  benefit  of  creditors,  and 
therefore  limitations  do  not  apply.     Parme- 

-  V.  Price,    208  111.  644,  70  N.  B.  725. 

63.  Parmelee  v.  Price,  208  111.  644.  70  N 
E.   725. 

64.  Where  it  does  not  seek  to  recover  such 
subscriptions.     Williams   v.   Taylor    [Md.]    67 

A.  641. 

65.  Virginia  Act  Dec.  22,  1897  [Acts  1897, 
1898,  p.  16,  c.  20].  Williams  v.  Taylor  [Md.] 
67    A.    641. 

66.  67.    Gold  V.  Paynter,  101  Va.  714,  44  S. 

B.  920. 

68.  Parmelee  v.  Price,  208  111.  544,  70  N.  E 
725. 

6».     See  1  Curr.  L.  797. 

70.  Pub.  St.  1891,  e.  150,  |  8;  o.  151,  5  1. 
Carter,  Rice  &  Co.  v.  Samuel  Hano  Co.  [N. 
H.]  58  A.  243.  In  Nebraska,  the  action  to 
recover  unpaid  subscriptions  must  be  by  a 
bill  In  equity  for  the  benefit  of  all  creditors 
and  against  all  stockholders  whose  subscrip- 
tions are  unpaid.  Reed  v.  Burg,  2  Neb 
UnofC.  117,  96  N.  W.  414. 

71.  The  corporation  need  not  have  made 
a  call  [Code  1896,  §  2182].  Bnslen  v.  Nathan 
136  Ala.  412,  34  So.  929.  On  sueh  garnish- 
ment, the  face  of  the  subscription  fixes  the 
subscriber's  liability,  where  a  privilege  to 
discharge  in  property  or  services  is  not  ex- 
ercised.    Id. 
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The  corporation  is  a  necessary  party.'^ 

The  creditor  haa  burden  of  establishing  nonpayment." 

A  statutory  remedy  to  compel  payment  is  not  exclusive,  and  receiver  may  be 
sought.'*  refusal  of  the  corporate  officers  to  collect  subscriptions  being  ordinarily  good 
ground  for  a  receiver."  A  suit  in  equity  may  be  brought  by  the  receiver  to  avoid 
multiplicity  of  suits,  v^here  defenses  are  all  on  the  same  ground.'*  Under  some 
statutes,  he  may  proceed  by  motion  for  judgment.'''^ 

A  transaction  by  which  the  corporation  received  the  amount  of  an  assessment 
from  its  directors  and  applied  it  to  creditors  will  not  be  avoided  in  equity  to  allow 
the  receiver  to  collect  the  assessment  from  original  subscribers,  unless  the  benefits 
are  surroidered.'"  The  validity  of  the  assessment  cannot  be  questioned  collat- 
erally.^'   Excess  collected  should  be  refunded.*" 

The  trustee  in  bankruptcy.'^ — On  bankruptcy,  the  trustee  taies  the  corpora- 
tion's right  to  enforce  unpaid  subscriptions,  though  the  nonpayment  is  contested.'" 
An  order  of  restitution  will  not  be  awarded  a  trustee  in  bankruptcy  against  a 
solvent  person  to  secure  the  return  of  money  paid  him  by  the  corporation  under 
mandamus  proceedings  which  have  been  reversed.** 

(§  16)  F.  Personal  liability  of  stockholder  for  debts  of  corporation,  and  reme- 
dies.**— Constitutional  and  statutory  stockholder's  liability  cannot  be  waived  by 
agreement.*"  To  relieve  stockholders  from  personal  liability  for  corporate  debts, 
statutory  provisions  sometimes  require  the  filing  of  affidavits  as  to  subscription  and 
payment  of  stock.*'  Creditors  may  enforce  this  liability  though  they  have  dealt 
with  the  corporation  as  such." 

Persons  liable  as  stockholders. '^ — A  person  cannot  be  held  as  a  stockholder  be- 
cause his  name  has  been  entered  on  the  stock  book  without  his  consent."  A  cor- 
poration being  a  sole  stockholder  is  nevertheless  subject  to  double  liability.'"    The 


72.  Commercial  Bank  of  Augusta  v.  War- 
then,  119  Ga.  990,  47  S.  B.  536. 

73.  Evidence  held  Insufficient  [Code,  § 
1631].  Merrill  v.  Timbrell,  123  Iowa,  375, 
98  N.  W.  879.  Evidence  held  to  show  that 
stock  was  secured  by  transfer  from  a  holder 
and  not  as  treasury  stock  without  payment. 
Garden  City  Sand  Co.  v.  American  Refuse 
Crematory,  205  111.  42,  68  N.  B.  724. 

74.  Rev.  St.  1899,  §5  1338,  1339.  Lamont 
V.  Lamont  Crystallized  Egg  Co.  [Mo.  App.] 
SI  S.  W.   1269. 

75.  Rev.  St.  1899,  §{  1338,  1339.  Lamont 
V.  Lamont  Crystallized  Bgg  Co.  [Mo.  App.] 
81  S.  W.  1269;  Carter,  Rice  &  Co.  v.  Samuel 
Hano  Co.  [N.  H.]  68  A.  243. 

76.  To  cancel  assignments  and  releases  of 
assessments  on  capital  stock  for  fraud  and 
to  collect.  Wyman  v.  Bowman  [C.  C.  A.]  127 
F.  257. 

77.  On  motion  for  judgment  by  the  receiv- 
er, delinquent  stockholders  cannot  urge  er- 
rors In  the  allowance  of  claims.  Acts  Gen. 
Assem.  1897-98,  p.  16,  c.  20.  The  matter 
must  be  determined  in  chancery.  Reed  v. 
Gold  [Va.]  45  S.  E.  868. 

78.  "Wyman  v.  Bowman  [C.  C.  A.]  127  P. 
257. 

79.  Suit  by  trustee  In  bankruptcy  in  state 
court  to  recover  amount  due  on  stock  sub- 
scription pursuant  to  an  order  of  the  United 
States  district  court,  the  decree  of  which 
recited  notice  to  defendant.  Clevenger  v. 
Moore  [N.  J.  Law]  58  A.  88. 

80.  In  re  New  Iberia  Cotton  Mills  Co.  [La.] 
?7  So.   S. 


81.  See  1  Curr.  L.   799. 

82.  Commercial  Bank  of  Augusta  v.  War- 
then,  119  Ga.  990,  47  S.  E.  536.  A  trustee  in 
bankruptcy  may  proceed  at  law  In  a  state 
court  to  collect  a  stockholder's  quota  of  an 
assessment  ordered  In  proceedings  in  equity 
to  wind  up  an  insolvent  corporation.  Cleven- 
ger V.  Moore  [N.  J.  Law^]  68  A.  88. 

83.  Money  paid  on  subscription  to  stock 
which  has  been  returned  to  the  subscriber. 
State  V.  Horton  [Neb.]  97  N.  W.  434. 

84.  See  1  Curr.  L.  799.  For  what  debts  lia- 
ble see  1  Curr.  L.  800.  What  law  governs 
1  Curr.  L.  799.  Laws  1899,  c.  272,  p.  315,  as 
to  stockholder's  liability,  is  binding  on  a 
previously  Incorporated  company  In  Minneso- 
ta (Following  state  court).  Robinson  v. 
Brown,  T26  F.  429. 

85.  Provision  in  mortgage  bonds.  Kreis- 
ser  V.  Ashtabula  Gaslight  Co.,  24  Ohio  Circ. 
R.  313. 

86.  Under  Rev.  St.  1892,  5  2127,  affidavits 
made  Btefore  but  filed  after  letters  patent 
issue  are  not  sufficient.  Helnberg  Bros.  v. 
Thompson  [Fla.]  37  So.  71. 

87.  Helnberg  Bros.  v.  Thompson  [Fla.]  37 
So.   71. 

88.  See  1  Curr.  L.  801. 

89.  Such  entries  are  not  evidence  of  own- 
ership In  a  suit  to  enforce  stockholder's  lia- 
bility without  evidence  of  knowledge  or  as- 
sertion of  ownership.  Foote  v.  Anderson  [C 
C.  A.]  123  F.  659. 

90.  Gamewell  Fire  Alarm  Tel.  Co.  v.  Flra 
&  Police  TeL  Co.,  26  Ky.  I*  R.  1010,  76  S.  W. 
862. 
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authorities  are  variant  as  to  how  far  a  direction  to  a  proper  officer  to  transfer  stool; 
which  is  not  acted  on  by  him  will  release  the  transferror."^  A  pledgee's  failure 
to  give  notice  for  retransfer  of  stock  to  the  pledgor  on  the  corporate  books  will  not 
impose  liability  on  him  as  owner  toward  subsequent  creditors."^ 

Ascertainment  of  corporate  liability  and  exhaustion  of  remedy  against  it. — The 
corporation  must  be  seasonably  sued'*  and  liability  fixed,  hence  proceedings  to 
enforce  a  foreign  stockholder's  liability  cannot  be  begun  until  the  liability  has  been 
ascertained  in  the  state  of  the  corporation's  domicile."*  Stockholders  are  concluded 
by  such  ascertainment  though  not  parties,'"  but  it  has  been  held  that  an  assess- 
ment in  proceedings  to  enforce  liability  of  stockholders  of  state  banks  under  Gen. 
St.  Minn.  1878,  c.  33,  §  31,  Laws  Minn.  1899,  p.  315,  c.  373,  will  not  be  enforced 
as  a  judgment  in  Wisconsin  on  a  citizen  not  subject  to  the  jurisdiction  of  the  Min- 
nesota court."" 

It  is  sufficient  to  allege  that  the  creditor  has  exhausted  all  efficient  remedies."^ 

Limitations.^' — The  liability  is  within  the  statute""  though  prosecuted  by  a. 
special  statutory  remedy.^  Where  the  corporate  obligation  is  on  guaranty,  limita- 
tions do  not  run  against  the  stockholder's  liability  until  the  guaranty  matures,' 
and  the  liability  does  not,  in  any  event,  accrue  until  the  corporate  assets  are  ex- 
hausted.* As  against  a  plea  of  limitations,  plaintiff  may  be  permitted  to  show  that 
part  of  the  indebtedness  merged  in  a  judgment  with  other  claims  matured  at  such 
date  that  it  is  not  barred.*  The  commencement  of  an  action  to  enforce  stock- 
holder's liability  does  not  stop  the  running  of  limitations  as  against  those  not  sum- 
moned," nor  does  pursuit  of  an  alternative  remedy  toll  limitations  as  to  another." 

Parties.'' — The  receiver  may  sue  to  enforce  statutory  liability.*  A  single  cred- 
itor cannot  sue  for  failure  to  publish  notice  of  debts.*  All  the  stockholders  need 
not  be  parties." 


91.  Held  released  under  Gen.  St.  1894,  5 
2501.  Hunt  V.  Seeger  [Minn.]  98  N.  W.  91. 
Code  of  Laws  1904,  §  1894.  White  v.  Commer- 
cial &  Farmers'  Bank  [S.  C]  46  S.  B.  94. 

92.  Civ.  Code  Ga.  !  1888,  act  1894,  p.  76; 
Code  1882  9  1496.  Brunswick  Terminal  Co. 
V.  National  Bank,  192  V.  S.  386,  48  Law.  Ed. 
491. 

98.  Under  Stock  Corp.  Law,  !  55  (Laws 
1892  p  1841,  c.  688),  tJie  bringing  of  an 
acUon  within  two  years  against  a  business 
corporation  Is  a  condition  precedent  to  en- 
forcement of  stockholder's  Uability  under 
Business  Corp.  Law,  §  6  (Laws  1892,  p.  2044, 
c  691).  Adams  v.  Slingorland,  87  App.  Dlv. 
312,  84  N.  T.  S.  S23. 

94.  Rhode  Island  court  refused  to  enter- 
tain a  bill  by  creditors  of  a  Colorado  cor- 
poration, under  1  Mills'  Ann.  St  Colo.  !  633, 
such  statute  contemplating  an  action  against 
all  stockholders  to  establish  a  pro  rata  lia- 
bility.    Miller  V.  Smith  [R.  L]  58  A.  634. 

95.  So  that  the  receiver  after  ascfertaln- 
ment  may  Bue  foreign  stockholders  at  law 
where  they  are  domiciled.  King  v.  Cochran 
rvt  ]  66  A,  667.  A  judgment  against  the 
corporation  is  admissible  against  stockhold- 
ers [Comp.  Laws  1897,  S  7065].  Wlneman  ▼. 
Fisher  [Mich.]  98  N.  W.  404.     ,  „,  „   ^    ^„^ 

96      Hunt  V.  Whewell  CWls.]  »»  N.  W.  699. 

or.  Complaint  held  sufficient  under  Gen. 
Laws  1896,  c.  180,  9  22,  without  averment 
of  return  of  execution  unsatisfied.  An- 
drews V.  O'Reilly  IR.  I.]  66  A.  688. 

96.  See  1  Curr.  U  802.  ^     ^v  ,.i      * 
mt.    Individual  liability  of  a  stockholder  for 


his  proportion  of  corporate  debt  Is  barred 
as  other  liabilities  created  by  statute  In 
three  years  [Code  Civ.  Proc.  9  338].  Jones  v. 
Goldtree  Bros.  Co.  [Cal.]   77  P.  939. 

1.  A  proceeding  for  execution  against  the 
stockholder  under  the  Kansas  statute  is  a 
civil  action  permitting  a  plea  of  limitations. 
Crissey  v.  Morrill   [C.  C.  A.]   125  F.   878. 

Z.  Gen.  Statutes  Kansas  construed.  Cris- 
sey v.  Morrill   [C.  C.  A.]   126  F.   878. 

3.  Under  Const.  Neb.  art.  lib,  9  4.  Lim- 
itations do  not  run  until  corporate  property 
is  exhausted.  Wyman  v.  Bowman  [C.  C.  A.] 
127  F.  257. 

4.  Crissey  v.  Morrill  [C.  C.  A.]  125  F.  878. 

5.  Marriott  v.  C.  S.  &  H.  R.  Co.,  2  Ohio  N. 
P.    (N.    S.)    231. 

6.  The  Federal  courts  have  held  that  un- 
der the  Kansas  statutes  limitations  are  not 
suspended  while  the  creditor  is  obtaining 
judgment  as  a  precedent  to  charging  a  stock- 
holder, where  the  corporation  has  suspended 
business,  giving  the  creditor  a  right  under 
another  action  to  proceed  before  Judgment 
against  the  corporation  [Kansas  Gen.  St. 
1899,  0.  23,  99  32,  44].  Whitman  v.  Atkinson 
[C.  C.  A.]  130  F.  759. 

7.  See  1  Curr.  L.  802. 

8.  Creditors  may  be  joined  as  parties 
plaintiff  [Pub.  Laws  1897,  p.  473,  c.  298]. 
Smathers  v.  Western  Carolina  Bank,  135  N. 
C.  410,  47  S.  E.  893. 

9.  A  single  creditor  cannot  proceed  at  law 
against  a  part  of  the  stockholders  of  an  In- 
solvent corporation  for  violation  of  a  statute 
requiring  notice  of  debts  to  be  published  an- 
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Defenses.'-^ — As  a  general  rule,  an  indebtedness  from  the  corporation  cannot 
be  set  off,"  but  where  a  nonresident  creditor  who  owns  stock  seeks  to  subject  the 
assets  to  payment  of  debts  and  to  have  a  receiver,  the  plaintiff's  liability  as  a  stock- 
holder may  be  asserted  by  counter  claim.^*  A  release  which  a  stockholder  obtained 
from  the  creditors  by  reason  of  his  payments  is  not  a  defense  except  to  the  amount 
actually  credited  on  the  creditor's  judgment  by  reason  of  such  payment.^*  Where 
a  compromise  has  been  effected  with  certain  creditors,  the  stockholders  having  taken 
assignments  of  the  claims  are  entitled  to  have  them  pro  rata  with  the  claim  of  a 
nonassenting  creditor.^°  A  discharge  in  bankruptcy  releases  the  stockholder  where 
the  decree  fixing  his  liability  had  been  entered  in  another  state  in  an  action  to 
which  he  was  not  a  party  prior  to  the  adjudication  in  bankruptcy,^'  but  it  is  held 
that  the  burden  is  on  a  stockholder  seeking  to  urge  a  discharge  in  bankruptcy  as 
against  liability  for  a  corporate  debt  to  show  knowledge  or  notice  to  the  creditor 
of  the  bankruptcy  proceediags.^'' 

Wh^re  the  receiver  has  been  authorized  to  levy  an  assessment,  its  necessity  can- 
not be  questioned.^* 

Procedure." 

Jvdgment.'" — Judgment  may  be  rendered  in  favor  of  creditors  who  have  not 
filed  written  pleadings,  where  all  are  in  general  interest,  are  too  numerous  to  be 
practicably  allowed  to  appear  and  they  have  been  enjoined  by  plaintiff  prosecuting 
other  actions  and  representatives  appointed  to  appear  for  them  and  their  claims 
have  been  filed." 

Interest  does  not  run  on  individual  liability  of  stockholder  until  he  has  notice 
that  he  is  held  for  a  specific  corporate  obligation." 

(§16)  0.  Rights  and  remedies  of  creditors  against  directors  and  oth&r  offi- 
cers.^  One  not  a  creditor  in  good  faith  cannot  hold  a  director  to  account.''* 

Directors  do  not  become  liable  to  an  action  at  law  by  other  creditors  because 
on  insolvency  they  advise  certain  creditors  to  take  steps  within  their  legal  rights 
which  lead  to  a  preference.''^  Directors  may  by  special  charter  be  removed  from 
the  operation  of  a  general-  statute  as  to  liability  for  excessive  debt.^*    A  stock- 


nually.  Comp.  St.  1903,  c.  16,  §  136.  Action 
is  in  equity  by  receiver  for  all  creditors  or 
by  creditor  in  tlielr  behalf  against  all  stock- 
holders.   Emanuel  v.  Barnard  [Neb.]  99  N.  W. 

666. 

10.  Civ.  Code,  S  28.  Gamewell  Fire  Alarm 
Tel  Co.  V.  Fire  &  Police  Tel.  Co.,  25  Ky.  L.  R. 
1010.   76    S.   W.    862. 

11.  See  1  Curr.  L.  803. 

12.  In  proceedings  under  the  Kansas  stat- 
ute by  motion  for  execution.  Crissey  v.  Mor- 
rill rC  C  A.]  125  F.  878.  Undfer  the  Min- 
nesota'statute  [Laws  1899,  p.  315,  o.  272]. 
Robinson  v.  Brown,  126  F.  429. 

IS  Ky  St.  1899,  §  547;  Civ.  Code,  5  96. 
Gamewell  Fire  Alarm  Tel.  Co.  v.  Fire  &  Po- 
Uor-rel.    Co.,    25    Ky.    D.    R.    1010,    76    S.    W. 

^^14.  Merrill  v.  Prescott,  67  Kan.  767,  74  P. 
259 

15  Covington  Stone  &  Sand  Co.  v.  Rose- 
daleBlectric  Light  Jockey  Club  25  Ky.  L  R 
963  76  3  W.  506.  Individual  claims  against 
the'  corporation  prior  to  those  of  the  cred- 
itors cannot  pro  rate  where  the  manage- 
rnpnt  has  been  a  fraud  on  creditors.     Id. 

lo!    See  Bankruptcy,  1  Curr.  L.  311.    Dight 

>-<v.>nmaTi    44  Or    265,  76  P.  585. 
^1?      A^t  Juty  1.  1898,   c.  541,  §  17,  30  Stat. 
560      wmeman   v.   Fisher   [Mich.]    SS    N.    W. 
404. 


IS.  Laws  Minn.  1899,  c.  272,  p.  316.  Rob- 
inson v.  Brown,  126  F.  429. 

19.  See  1  Curr.  L.  803.  Declaration  In  as- 
sumpsit against  stockholders  for  labor  per- 
formed held  sufficient  under  Comp.  Laws 
1897,  §  7065.  Wineman  V.  Fisher  [Mich.]  98 
N.  W.  404.  Allegation  in  action  by  foreign 
receiver  to  enforce  stockholder's  liability 
held  sufficient  to  show  title  and  that  the  lia- 
bility was  an  asset  of  the  corporation.  King 
v.  Cochran  [Vt.]   56  A.  667. 

20.  See  Appeal  and  Review,  3  Curr.  1*  167, 
for  jurisdictional  amount  in  suit  to  enforce 
stockholder's  liability. 

21.  Gamewell  Fire  Alarm  Tel.  Co.  v.  Fire 
&  Police  Tel.  Co.,  25  Ky.  L.  R.  1010,  76  S  W 
862. 

22.  Manley  v.  Mayer  [Kan.]  75  P.  550. 

23.  See  1  Curr.  L.  804.  Debts  contracted 
before  record  of  certificate,  see  1  Curr.  L. 
804.  Special  charter  liabilities.  Id.  Loans 
to  shareholders,  1  Curr.  L.  805.  Payment  of 
unlawful  dividends,  1  Curr.  L.  806.  False 
certificate  of  payment  of  stock.     Id. 

24.  Assignment  of  claim  to  plaintiff  not 
bona  flde.  Maher  v.  Hastie  [Mich.]  98  N  W 
976.  ■       ■ 

25.  Emanuel  v.  Barnard  [Neb.]  99  N  W 
666. 

20.  A  director  of  a  corporation  organized 
under  special   charter  Acta   1862,   p.   87,  No. 
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holder  may  have  the  benefit  of  a  statutory  personal  liability  of  directors  for  pay- 
ment of  dividends  not  earned.'^  They  may  become  liable  under  statutes  requir- 
ing periodical  reports.'"  Shareholders  cannot  to  the  exclusion  of  subsequent  cred- 
itors use  the  notes  and  pledge  the  assets  of  the  corporation  toward  paying  their 
individual  debts  contracted  in  the  purchase  from  others  of  such  shares.'"' 

Where  a  right  to  hold  a  director  personally  for  corporate  debts  exists  only  by 
virtue  of  statute,  the  remedy  prescribed  must  be  foUowed.'"  Claims  against  a  de- 
fendant in  two  capacities  under  two  statutory  provisions  cannot  be  joined.'^  The 
limitations  fixed  in  a  statute  imposing  personal  liability  on  directors  failing  to 
make  annual  reports  are  applicable  in  any  jurisdiction  where  the  liability  is  sought 
to  be  enforced.'* 

COBFSES  AND  BtTBIAL.is 

Funeral  expenses. — ^A  surviving  husband,  being  under  legal  obligation  to  bury 
the  corpse  of  his  deceased  wife,  he  and  not  her  estate  is  primarily  liable  for  her 
funeral  expenses."  But  it  was  held  that  a  husband,  if  compelled  to  pay  such  ex- 
penses, might  reimburse  himself  out  of  his  wife's  separate  estate,  if  she  left  any  such 
estate." 

Burials  and  removals. — ^The  paramount  right  to  control  the  burial  of  the  dead 
is  first,  in  the  surviving  husband  or  widow,  and  second,  if  there  is  no  surviving 
husband  or  widow,  in  the  next  of  kin  in  the  older  of  their  relation  to  the  decedent.'" 
The  same  rules  apply  to  a  removal,  with  the  presumption  against  removal  growing 
stronger  with  the  remoteness  of  connection  with  the  decedenf  The  rules  may  be 
modified  in  their  application  by  the  wishes  of  the  decedent  or  by  special  circum-* 
stances.^'  The  burial  lot  belongs  to  heirs  and  will  not  by  implication  be  carried 
into  a  devisee  whence  it  may  be  alienated.*^  The  personal  representative  has  no 
rights  as  against  heirs  to  specify  what  inscription  shall  be  on  the  grave  stone, 
though  he  has  purchased  it  by  order  of  court.*"  It  is  the  general  rule  that  after 
dedication  of  land  to  the  public  for  use  as  a  cemetery,  the  owner  cannot  resume  pos- 


61,  Imposing  personal  liability  for  debts  ex- 
ceeding two-thirds  of  paid  up  capital,  is  not 
liable  for  debts  contracted  after  the  passage 
of  Rev.  St.  1894,  V.  S.  B463,  which  had  the 
effect  of  removing  specially  chartered  cor- 
porations from  the  operation  of  the  general 
law.  Rice  &  Co.  v.  Kennedy  [Vt.]  57  A. 
971. 

27.  Though  the  remedy  is  reserved  to  the 
corporation  and  creditors  [Gen.  Corp.  Act, 
§  30,  P.  L.  1896,  p.  287].  Schoenfeld  v.  Amer- 
ican Can.  Co.   [N.  J.  Bq.]  55  A.  1044. 

28.  As  to  application  of  particular  stat- 
utes of  limitations  to  an  action  against  di- 
rectors for  failure  to  file  reports  [Gen.  St. 
Conn.  1888,  I  1379;  Comp.  St.  Mont.  S  45; 
Civ.  Code  Mont.  §  515,  subd.  1,  §  3482].  Davis 
V.  Mills  [C.  C.  A.]   121  F.  703. 

20.  In  re  Haas  Co.  [C.  C.  A.]  131  P.  232. 
Where  documents  referred  to  In  certificate  of 
indebtedness  indicate  that,  the  purpose  was 
an  unlawful  guaranty  of  dividends,  they  are 
subject  to  the  same  defenses  in  the  hands  of  a 
holder  for  value  that  they  were  in  the  hands 
of  the  original  holder.  And  the  corporation 
Is  not  estopped  by  the  fact  that  it  accepts 
the  certificates  from  the  transferee  and  is- 
sues him  new  ones  in  his  own  name.  Nation- 
al Salt  Co.  V.  Ingraham  [C.  C.  A.]  122  P.  "40. 

30.  Suit  in  equity  will  not  lie  under  Gen. 
Laws  1896,  o.  180.     {  21  provides  an  action  In 


case.     Legg  &   Co.  v.   Dewing   [R.   I.]    67   A. 
373. 

31.  As  officer  or  stockholder  under  Gen. 
Laws  1896,  c.  180,  §§  1-3,  and  as  director  un- 
der 5  15.  Legg  &  Co.  V.  Dewing  [R.  L]  57 
A.   373. 

32.  Mont.  Code  Civ.  Proc.  §§  554,  451.  Da- 
vis V.  Mills,  194  U.  S.   451,   48  Law.  Ed.   1067. 

33.  Liability  of  decedent's  estate,  see  Es- 
tates of  Decedents,  1  Curr.  L.  1090. 

34.  Kenyon  v.  Brlghtwell  [Ga.]  48  S.  E. 
124. 

35.  Wife  died  while  living  separate  from 
husband,  leaving  insurance  for  husband.  He 
was  liable  to  undertaker  requested  to  act  by 
a  friend  of  deceased.  Watkins  v.  Brown,  89 
App.   Div.   193,   85   N.   Y.    S.   820. 

36.  General  doctrine  of  property  rights  in 
corpses  discussed  and  authorities  cited.  Pet- 
tlgrew  V.  Pettigrew,  207  Pa.  313,  56  A.  878. 

87.  Pettigrew  v.  Pettigrew,  207  Pa.  313,  56 
A.  878. 

38.  Under  the  circumstances  of  this  case, 
the  Tvidow  was  permitted  to  remove  the  body 
of  her  deceased  husband  to  a  grave  beside 
their  daughter's.  Pettigrew  v.  Pettigrew, 
207  Pa.  313,  56  A.   878. 

39.  In  re  Waldron  [R.  L]  68  A.  453,  dis- 
cussing rights  of  property  in  places  of  sepul- 
ture w^ith  authorities  cited. 

40.  McGann  v.  McQann   [R.  I.]   58  A.   45 S. 
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session  and  remove  bodies  interred  therein,  althongli  he  has  received  no  considerar 
tion  and  interments  have  been  made  merely  by  his  consent."  But  when  the  dr- 
CTimstancBB  are  such  aa  to  take  a  case  outside  the  principle**  on  which  the  rule  is 
based,  such  removal  may  be  permitted."  An  ordinance  making  it  unlawful  to 
bury  the  dead  body  of  any  person  within  the  city  limits  is  not  in  conflict  with  pro- 
visions of  the  penal  code  devolving  the  duty  of  burial  on  certain  persons  therein 
specified.**  Where,  in  an  action  to  decide  the  custody  of  a  body  for  burial,  an  in- 
junction pendente  lite  is  issued  to  restrain  one  party  from  interfering,  the  injunc- 
tion should  be  continued,  without  an  order  awarding  cxistody,  imtil  the  end  of  the 
action.** 
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i  1.     Scope,  Nature  and  Deflnltton  (940). 

i  a.     Poorer  to  A^rard  Costs  (940). 

§  3.  Security  for  Coats  and  ProceedluKS  In 
Forma  Pauperis  (940). 

S  4,  To  Whom  and  Against  TVliom  the 
Award  Should  be  Made  (942). 

A.  On  Termination  of  Actions  (942). 

B.  Interlocutory  or   Special   Proeeedlnsa 

(943). 

C.  Several  Co-Parties  (944). 

D.  Parties  in  Special  Capacity  or  Qnall- 

fied  Interest  (944). 

E.  Waiver  of  Right  and  Effect  of  Tender 

or  Offer  of  Judgment  (945). 


§  5.  Blgrht  Dependent  on  Minimum  Amount 
of  Demand  or  Recovery  (946). 

§  6.  Right  Aflected  by  Character  of  Utlga- 
tlom  or  Proceeding  (046). 

A.  In  llquity  and  Equitable  C!ode  Actions 

(946). 

B.  On  Appeal,  Error,  ete.   (947). 

C.  Justice's  Courts  and  Municipal  C!ourts 

(948). 
S  7.     Amount  and  Items;  After  Trial  (04S). 
{  8.     Procedure  to  Tax  Costa  (952). 
S  9.    Enforcement    and     Payment     of    the 
Cost  Judgment  (954). 


§  1.  Scope,  nature  and  definition. — Costs  as  allowed  by  statute  in  modem 
practice  are  the  amount  allowed  the  prevailing  party  in  lieu  of  the  common-law 
fines.  The  term  is  to  be  distinguished  from  "disbursements,"  which  includes 
the  amounts  paid  out  by  the  prevailing  party  for  certain  purposes  incident  to  the 
suit.^ 

§  3.  Power  to  award  costs.^ — The  right  to  costs  is  created  by  statute,'  none 
being  allowed  at  common  law,*  unless  recoverable  as  damages."  Statutes  imposing 
costs  do  not  deny  "justice  freely  and  without  being  obliged  to  purchase  it."* 

§  3.  Security  for  costs  and  proceeding  in  forma  pauperis^ — Statutes  requir- 
ing security  for  costs  are  not  class  legislation  merely  because  it  is  more  burden- 


41-  Little  V.  Presbyterian  Church  [S.  C] 
47  S.  E.  974. 

42.  There  Is  no  right  of  property  In  a 
dead  body  in  the  ordinary  sense  of  the  word 
^"property,"  but  the  law  recognizes  a  family 
right  which  descends  ITrom  generation  to 
generation,  to  protect  the  bodies  of  de- 
ceased relatives  from  Indignity,  and  the 
ground  In  which  they  are  interred  from  un- 
necessary invasion  or  disturbance.  This  is 
based  on  the  principle  that  when  the  senti- 
ments clustering  round  the  graves  of  the 
dead  have  become  associated  and  connected 
with  a  particular  spot  of  ground  by  the  in- 
vitation or  consent  of  the  owner,  he  shall  not 
for  any  secular  purpose  disturb  them.  Little 
V.  Presbyterian  Church   [S.  C]   47  S.  B.   974. 

4S.  Old  church  cemetery  neglected,  busi- 
ness had  encroached  on  It,  a  railway  ran 
near,  and  most  of  the  members  intended  to 
remove  their  dead,  as  the  church  was  to  be 
sold.  Little  v.  Presbyterian  Church  [S.  C] 
47  S    B.  974. 

44'  Pen.  Code,  9S  292,  297.  Odd  Fellows' 
Cemetery  Ass-n  v.  San  Francisco,  140  Cal. 
22fi    73  P    987. 

45.  Butler  v.  Butler,  91  App.  DlT.  327,  86 
N.  T.  S.  586. 


X.    Cyo.  Law  Diet.  211. 

Aa  uaed  In  determining  the  scope  of  thla 
article,  however.  It  includes  all  statutory  al- 
lowances to  parties  or  their  attorneys,  etc., 
and  allowances  for  disbursements  In  the  ac- 
tion and  allowance  of  statutory  sums  as 
"costs." 

a.     See  1  Curr.  %,.  808. 

S.  Spencer  v.  Mungus,  88  Mont.  S67,  72  P. 
663;  McCormiok  v.  Shea,  42  Mise.  555,  SS  N. 
Y.  S.  1029.  Court  has  no  power  to  award  an 
attorney's  fee  in  a  taxpayer's  action  to  re- 
strain the  Issue  of  school  warrants,  In  the 
absence  of  statute.  Crlswell  v.  Board  of  Di- 
rectors of  Everett  School  Dlst  No.  24  84 
"Wash.   420,   76  P.   984. 

4.  In  the  absence  of  statute,  no  costs  were 
recoverable  in  a  suit  on  an  Illinois  Judg- 
ment in  Missouri.  Price  v.  Clevenger,  99  Mo 
App.    536,    74   S.  W.   894. 

5.  Demurrer  properly  overruled  to  para- 
graph of  petition  demanding  attorney's  fees 
because  defendant  had  been  stubbornly  liti- 
gious. Macon,  etc.,  R.  Co.  v.  Stewart  [aa.1 
48*  8.  E.  354.  ^    ^ 

6.  Harrigan  v.  Gilchrist  IWls.]  99  N.  "W 
909. 

7.  See  1  Curr.  L.  809. 
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some  for  some  persons  than  for  others  to  comply  therewith.*  A  nonresident  is 
usually  required  to  give  security  for  costs,  unless  he  is  suing  by  his  next  friend 
who  is  a  resident/  or  he  is  not  named  as  a  party  to  the  action.^"  Security  for  costs 
to  be  approved  by  the  clerk  is  commonly  required  in  quo  warranto/^  and  actions 
against  officers,^*  and  sometimes  the  court  has  discretion  to  require  it  in  actions 
in  which  administrators,^'  or  trustees  in  bankruptcy^*  are  parties,  or  where  it 
is  reasonable  and  proper.*"  It  can  never  be  required  of  the  United  States  or  of 
any  one  acting  under  its  direction.*'  Application  for  security  for  costs  should  be 
made  promptly*'  before  answer,*'  and  if  made  later  it  may  still  be, granted*'  if 
good  cause  exists^'  and  no  prejudice  is  shown."*  If  security  for  costs  is  voluntarily 
furnished,  the  surety  may  be  questioned,"*  but  additional  security  cannot  be  re- 
quired."' Failure  to  furnish  security  will  result  in  a  nonsuit,"*  but  irregularities 
in  the  order  or  bond  may  be  disregarded,"'  or  may  be  ordered  corrected,"'  and 
are  immaterial  if  plaintiff  wins."''  The  undertaking  required  in  replevin  includes 
costs."'  A  party  or  administrator  who  is  not  a  nonresident,"'  who  files  a  pauper's 
oath  which  is  accepted  by  the  court,"  will  not  be  required  to  give  security  for 
costs,'*  or  to  pay  the  costs  of  a  first  action  which  was  dismissed,'"  as  a  condition 


8.  Harrlgan  v.  Gilchrist  [Wis.]  D9  N.  W. 
909. 

9.  The  next  friend  is  responsible  for  costs, 
and  so  security  will  not  be  required.  Rauche 
V.  Blumenthal  [Del.  Super.]  57  A.  368. 

10.  Attorney  owning  part  of  a  cause  of 
action  by  transfer  before  suit.  Internation- 
al &  G.  N.  K.  Co.  V.  Reeves  [Tex.  Civ.  App.] 
79   S.  W.    1099. 

11.  Code  1896,  §  3421.  Little  V.  State,  137 
Ala.  640,  34  So.   620. 

12.  Assignee  for  benefit  of  creditors  is  not 
an  officer.  Rlngenoldus  v.  Abresch,  119  Wis. 
410,    96   N.   "W.    817. 

13.  Refusal  to  require  held  proper.  Kel- 
ly v.  Madlgan,  88  App.  Dlv.  138,  84  N.  T.  S. 
331. 

14.  Held  discretionary.  Cole  v.  Manson, 
42  Misc.  149,  85  N.  T.  S.  1011. 

15.  That  in  justice's  court  from  which  the 
case  was  appealed  security  was  required  Is 
not  conclusive  of  propriety.  Slmanek  v. 
Nemetz    [Wis.]    97    N.    W.    608. 

16.  Not  of  a  receiver  of  a  national  bank. 
Pepper  v.  Fidelity  &  Casualty  Co.,  125  P.  822. 

17.  Where  defendant  was  first  sued  In 
a  representative  capacity  and  then  by  an 
amended  summons  and  complaint  personally, 
and  defendant  obtained  an  order  staying 
the  proceedings  under  the  first,  he  was  not 
precluded  from  moving  for  security  for  costs 
because  of  plaintiff's  nonresidence.  Boyd  v. 
United  States  Mortg.  &  Trust  Co.,  89  App. 
Dlv.   615,    85  N.   T.    S.    589. 

18.  Ampel  v.  Selfert,  86  N.  T.  S.  17. 

19.  Plaintiffs  were  nonresidents  and  finan- 
cially Irresponsible.  De  Stefano  v.  Brown, 
84  N.  T.  S.  165. 

20.  Where  application  Is  because  of  non- 
residence,  it  should  be  shown  that  party  be- 
came a  nonresident  after  the  suit  was  start- 
ed.    Vohs  V.  ShorthiU  Co.   [Iowa]  100  N.  W. 

21.  O'Brien  v.  Hearn,  125  F.  95. 

22.  Where  defendant  moved  for  security, 
and  learning  that  one  was  on  file,  stipulated 
that  the  order  therefor  might  be  vacated,  he 
did  not  waive  his  right  to  question  the  suf- 
ficiency of  the  surety.  Ferronl  v.  Holbrook, 
G    &  D.  Contracting  Co.,  86  N.  T.  S.  82. 


23.  In  a  suit  against  an  executrix,  the 
court  has  no  authority  to  order  "additional" 
security  for  costs,  where  the  first  was  volun- 
tarily given.  Dunk  v.  Dunk,  88  App.  Dlv. 
297,  85  N.  T.  S.  25.  Where  nonresident's  un- 
dertaking for  costs  was  given  on  notice  of 
motion,  but  without  an  order  requiring  It, 
under  Code,  §  3276,  an  additional  undertaking 
cannot  be  required.  Id.,  177  N.  T.  264,  69 
N.  E.  539. 

24.  Taylor  v.  Denwsey,  66  S.  C.  513,  46  S. 
B.  78. 

B5.  Bond  for  costs  Is  good,  though  the 
name  of  a  city  which  was  a  nominal  party 
was  omitted  from  the  title.  MoGee  v.  Smith 
[Mo.  App.]  78  a.  W.  305. 

26.  O'Connor  v.  Walsh,  83  App.  Dlv.  179, 
82  N.  T.  S.   499. 

27.  International  &  G.  N.  R.  Co.  v.  Reeves 
[Tex.  Civ.  App.]  79  S.  W.  1099. 

28.  Campbell  v.  Laue,  2  Neb.  Unoff.  63, 
95    N.    W.    1043. 

29.  Though  an  administrator  may  sue  In 
forma  pauperis,  a  nonresident  cannot  sue  In 
forma  pauperis,  though  he  qualifies  as  an 
administrator,  and  a  foreign  notary  cannot 
administer  the  pauper's  oath.  Pawcett  v. 
Chicago,    etc.,    R.   Co.   [Tenn.]    81    S.   W.    839. 

30.  The  filing  of  affidavit  and  Indorsement 
of  Judge  Is  not  sufficient  to  enable  a  party 
to  prosecute  a  writ  of  error  without  bond, 
as  fact  must  be  proved  before  the  court  in 
session.  Sidotl  v.  Rapid  Transit  R.  Co.  [Tex. 
Civ.  App.]   79  S.  W.  326. 

31.  Bond  for  costs  cannot  be  required  In 
an  election  contest,  where  contestant  filed 
a  pauper's  oath.  Bailey  v.  Ply  [Tex.]  79 
S.  W.  290.  Where  an  Infant  wishes  to  sue 
as  a  poor  person,  he  should  make  the  peti- 
tion to  be  verified  by  his  guardian.  Cohen 
V.  Hautcharow,  84  N.  Y.  8.   573. 

32.  Camp  v.  Chicago  Great  Western  R. 
Co.  [Iowa]  99  N.  W.  735.  It  Is  within  discre- 
tion of  court  to  allow  a  plaintiff  to  proceed 
In  a  second  action,  where  she  has  not  paid 
the  costs  of  a  first  which  was  dismissed; 
and  though  the  court  made  an  order  requir- 
ing plaintiff  as  a  nonresident  to  give  security 
for  costs.  It  may  permit  her  to  sue  as  a 
poor  person.  Carrier  v.  Mssourl  Pac.  R  Co 
175  Mo.  470,  74  S.  W.  1002. 
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of  continuing  a  second  one,  provided  it  was  filed  at  the  commencement.'*  But 
if  the  record  shows  that  he  or  his  guardian  has  property,'*  or  that  the  statements 
in  regard  thereto  are  inconsistent,''  he  will  not  be  allowed  to  sue  as  a  poor  person; 
but  it  was  subsequently  held  in  New  York  that  an  infant  could  sue  as  a  poor  per- 
son, though  his  guardian  had  property.'®  If  the  oath  is  untrue"  or  the  action 
frivolous,  the  action  will  be  dismissed."  In  an  action  in  forma  pauperis,  costs  are 
paid  to  the  attorney. '"  Criminal  appeals  cannot  be  prosecuted  in  forma  pauperis 
in  the  Federal  courts,*"  but  may  in  the  courts  of  some  states.*^ 

§  4.  To  whom  and  against  whom  the  award  should  he  made.  A.  On  termina- 
tion of  actions.*" — Costs,  including  those  incurred  in  previous  trials*'  or  appeals,** 
are,  in  the  absence  of  error  on  his  part,*°  awarded  to  the  prevailing  party*'  and  not 
to  his  attorney,*'  on  the  final  judgment,*'  though  the  other  party  may  have  actual- 
ly benefited  the  prevailing  party  by  his  conduct,*'  or  have  established  his  own 
counterclaims,*"  or  may  have  a  contract  right  to  recover  the  costs  from  another.'^ 


33.  Where  first  case  was  nonsuited  and 
costs  not  paid,  a  plea  In  abatement  to  second 
case  was  properly  sustained  where  the  pau- 
per affidavit  was  not  filed  at  time  of  com- 
mencement. Johnson  v.  Central  of  Georgia 
R.   Co.,  119  Ga.  185,  45  S.  E.   988. 

34.  Guardian  ad  litem  worth  $250.  Sum- 
kow  V.  Sheinker,  84  App.  Dlv.  463,  82  N.  T. 
S.  995.  Guardian  ad  litem  worth  $300.  We- 
myss  V.  Allan,  88  App.  Dlv.  475,  85  N.  T.  3. 
91. 

35.  Where  a  guardian  ad  litem  swore  he 
was  worth  $250,  and  eleven  days  later  in 
petition  to  sue  as  a  poor  person  that  he 
was  only  worth  $100,  the  petition  should 
have  been  denied.  Cohen  v.  Hautoharow,  84 
N.  T.  S.  573.  Where  the  guardian  ad  litem 
swore  when  he  was  appointed  that  he  was 
worth  $250,  but  on  infant's  motion  to  sue 
as  a.  poor  person,  swore  that  he  was  only 
worth  $100,  it  was  proper  to  allow  motion, 
Perlmutter  v.  Stern,  87  App.  Dlv.  160,  84 
N.  Y.  S.  58. 

36.  An  infant  may  sue  in  forma  pauperis, 
though  the  guardian  ad  litem  Is  his  father 
and  is  shown  by  his  affidavit  of  qualification 
to  be  worth  more  than  $100.  Larsen  v.  In- 
terurban  St.  R.  Co.,  89  N.  T.  S.  649. 

37.  Woods  v.  Bailey,  122  F.  967. 

38.  U.  S.  Comp.  St.  1901,  p.  707.  O'Connell 
V.  Mason,  127  F.  435. 

39.  Code  Civ.  Proo.  §  467.  It  Is  Immate- 
rial that  in  one  stipulation  the  attorney 
agreed  to  act  without  compensation.  Mal- 
kin  V.  Postal  Typewriter  Co.,  88  N.  T.  S.  403. 

40.  TJ.  S.  Comp.  St.  1901,  p.  706,  as  to 
suits  by  poor  persons,  does  not  authorize  a 
defendant  in  a  criminal  case  to  prosecute  a 
writ  of  error  in  forma  pauperis.  Bristol  v. 
United  States  [C.  C.  A.]   129  F.  87. 

41.  Defendant  in  criminal  case  was  al- 
lowed to  prosecute  an  appeal  in  forma  pau- 
peris, but  the  court  had  no  power  to  order 
the  county  to  pay  the  expense  of  printing 
his  brief.  State  v.  Superior  Court  of  Lewis 
County,   32  Wash.  80,  72  P.  1027. 

42.  See  1  Curr.  L.  809. 

43.  Barson  v.  Mulligan,  89  N.  T.  S.  704. 

44.  Where  no  costs  were  awarded  in  the 
appellate  court,  and  judgment  was  reversed 
In  the  court  of  appeals  with  costs  to  abide 
the  event,  plaintiff  on  succeeding  was  en- 
titled to  costs  in  both  courts.  Smith  v.  Le- 
high Valley  R.  Co.,  82  N.  T.  S.  674. 

4K.    Where    court    on    application    of    suc- 


cessful defendant  erred  in  reopening  a  case, 
the  costs  thereof  should  be  taxed  against 
defendant.  Hagerle  v.  Beebe,  123  Iowa,  620, 
99  N.  W.  303.  Costs  will  not  be  allowed  on 
motion  for  amendment  of  an  order,  which 
needed  no  amendment,  the  motion  having 
been  induced  by  opposition  of  the  other 
party.  In  re  Babcock's  Estate,  86  App.  Dlv. 
563,  83  N.  T.  S.  1020. 

46.  Where  plaintiff  sued  to  establish  his 
lien  to  the  total  exclusion  of  a  warehouse- 
man's lien  in  favor  of  defendant,  and  the 
latter  was  allowed  In  part,  plaintiff  was  not 
the  prevailing  party  so  as  to  be  entitled  to 
costs.  Singer  Mfg.  Co.  v.  Becket,  85  N.  Y.  S. 
191. 

4r.  Costs  belong  to  a  party,  and  his  at- 
torney has  no  Interest  In  them  apart  from 
his  lien  on  the  entire  recovery,  which  is  su- 
perior to  another's  right  of  set-oft.  Barry 
V.  Third  Ave.  R.  Co.,  87  App.  Div.  543,  84 
N.  Y.  S.  830.  As  between  attorney  and  client, 
costs  belong  to  the  latter,  the  former  having 
only  a  lien  thereon.  Mcllvalne  v.  Stelnson, 
90  App.  Div.  77,  85  N.  Y.  S.  889. 

48.  In  an  action  for  trespass  on  land  In- 
volving title  to  property,  there  must  be 
final  judgment  in  plaintiff's  favor  to  carry 
costs,  and  finding  of  jury  that  premises  he- 
longed  to  plaintiff,  but  that  there  was  no 
trespass  is  insufficient.  Hill  v.  McMahon,  81 
App.  Div.  324,  81  N.  Y.  S.  431. 

49.  Where  receiver  took  possession  of  de- 
fendant's property  under  an  erroneous  order, 
the  latter  cannot  be  charged  even  with  the 
cost  of  preserving  the  property.  Beach  v. 
Macon  Grocery  Co.  [C.  C.  A.]  126  P.  513. 

50.  Where  plaintiff  recovered  on  several 
counts  and  defendant  was  allowed  his  coun- 
terclaim. It  was  allowable  to  award  full 
costs  to  plaintiff  where  defendant  incurred 
no  additional  costs  because  of  his  counter- 
claim. Mayo  v.  Halley  [Iowa]  100  N.  W 
529. 

51.  Where  a  liability  Insurance  company 
was  authorized  to  control  the  defense  and 
appealed  from  a  judgment  against  the  In- 
sured, it  is  liable  for  costs.  Stephens  v. 
Pennsylvania  Casualty  Co.  [Mich.]  97  N.  w! 
686.  Where  a  surety  took  an  appeal,'  the 
obligor  not  joining,  the  undisclosed  principal 
of  the  latter  was  not  liable  for  costs.  City 
Trust,  S.  D.  &  S.  Co.  v.  American  Brew  Co 
88  Ann.  Div.  883.  84  N.  Y.  S.  771 
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They  cannot  be  charged  against  one  not  a  party  to  the  suit."  An  amendment  will 
not  subject  the  prevailing  party  to  costs  wp  to  the  time  of  amendment,'^  but  if  it 
entirely  changes  the  cause  of  action,  it  will  deprive  him  of  all  costs."*  Defend- 
ant^"  and  garnishee"  are  entitled  to  costs  on  a  dismissal,  and  to  a  reference  to 
determine  them,"^  even  where  plaintiff  prevailed  in  another  proceeding  on  the 
same  cause  of  action,"*  but  not  where  the  dismissal  was  for  want  of  jurisdiction 
in  the  Federal  court,""  or  because  the  cause  of  action  no  longer  existed®"  or  had 
been  settled,"^  or  where  defendant  himself  was  at  fault.*^ 

(§4)  B.  In  interlocutory  or  special  proceedings.^^ — The  court  has  discre- 
tion" to  impose  costs  on  motions,'"  but  costs  should  be  refused  where  the  losing 
party  was  not  at  fault."  They  may  be  included  in  an  interlocutory  judgment."^ 
Where  amended  answer  is  filed,  setting  up  subsequent  facts  extinguishing  plain- 
tiffs cause  of  action,  the  latter  is  entitled  to  costs  already  incurred.®* 


58.  In  mandamus  against  the  city  council, 
the  city  cannot  be  charged  with  costs.  Peo- 
ple V.  Common  Council  of  Mt.  Vernon,  88 
N.  T.  S.  493. 

53.  Keas  V.  Gordy  [Tex.  Civ.  App.]  78 
S.  W.  385. 

54.  Where  plaintiff  in  an  action  to  redeem 
from  a  mortgage  had  to  amend  her  complaint 
in  order  to  conform  to  proof.  Conlon  v.  Mi- 
nor, 94  App.  Div.  458,   88  N.  Y.  S.  224. 

55.  A  defendant  appearing  for  the  sole 
purpose  of  moving  a  dismissal  for  want  of 
sufiBcient  service,  and  his  motion  being  sus- 
tained, is  entitled  to  costs,  as  the  prevailing 
party  under  Rev.  St.  1883,  c.  82,  §  130. 
Thomas  v.  Thomas,  98  Me.  184,  66  A.  651. 
Where  plaintiff  voluntarily  discontinues  in 
the  municipal  court.  It  Is  obligatory  to  ren- 
der judgment  for  costs  for  defendant.  Probst 
v.  Ijeggett,  84  N.  T.  S.  211. 

56.  Where  a  suit  was  dismissed,  the  gar- 
nishee was  entitled  to  have  his  costs  and  at- 
torney's fees.  Hamburg-Bremen  Fire  Ins.  Co. 
V.  Bailey  [Tex.  Civ.  App.]  77  S.  W.  294. 

57.  Where  defendants  unsuccessfully 
moved  to  have  an  injunction  vacated,  and 
then  plaintiffs  dismissed  the  action,  defend- 
ants are  entitled  to  a  reference  as  to  dam- 
ages and  to  recover  counsel  fees.  McGown 
V.  Barnum,  42  Misc.  585,  87  N.  T.  S.  605. 

58.  Where  a  party  petitioned  for  manda- 
mus and  certiorari  for  the  same  wrong,  and 
the  first  was  granted  and  the  second  dis- 
missed in  consequence,  he  was  chargeable 
with  the  costs  of  dismissal.  Akerman  v. 
Cartersville,  119  Ga.  27,  45  S.  E.  725.  Where 
selectmen  proceeded  by  a  suit  in  equity  and 
by  mandamus  to  enforce  an  order  against  a 
street  railway,  they  were  not  entitled  to 
costs  In  the  latter  proceeding,  as  the  former 
proceeding  under  the  statute  provided  an  ad- 
equate remedy.  Inhabitants  of  Gardner  v. 
Templeton  St.  R.  Co.  [Mass.]  68  N.  E.  340. 
It  was  error  not  to  allow  defendant  costs 
when  a  first  cause  of  action  was  dismissed, 
as  the  second  was  on  a  contract  which  arose 
long  after  the  first,  and  so  was  not  substan- 
tially the  same  cause  of  action  under  Code 
Civ.  Proo.  §  3234.  Cook  v.  Casler,  87  App. 
Div.   8,  .83   N.   Y.    S.    1045. 

59.  International  Wireless  Tel.  Co.  v.  Fes- 
senden,  ISl  F.   493. 

60.  A  writ  of  error  involving  a  contest 
to  an  office  which  pending  decision  ex- 
pired. Elbon  V.  Hamriok  [W.  Va.]  46  S.  B. 
1029.  Where  one  maintaining  a  private  hack 
stand  under  a  license  which  expired   before 


trial,  brought  suit  with  others  to  enjoin  the 
usage  of  the  space  by  others.  Odell  v.  Bret- 
ney,  87  N.  Y.  S.  655.  In  a  suit  to  restrain 
defendant  from  Interfering  with  plaintiff's 
land,  the  fact  that  defendant  purchased  the 
land  from  plaintiff's  grantee  after  the  issue 
was  found  against  him  did  not  relieve  him 
from  costs.  Chrlstoffersen  v.  Craghead  26 
Utah,  483,  73  P.  639.  Where  a  cause  of  action 
does  not  survive  the  death  of  the  plaintiff, 
it  does  not  survive  even  for  the  determina- 
tion of  costs.     Jones  v.  Miller  [Wash.]  77  P. 

61.  Where  defendant  settled  claim  In  full 
and  attachment  was  vacated  by  (Sonsent,  he 
was  not  entitled  to  counsel  fees  under  at- 
tachment bond.  Braunsteln  v.  American 
Bonding  Trust  Co.,  84  N.  Y.  3.  982.  Where 
there  was  a  rule  to  show  cause  why  the 
clerk  should  not  deliver  a  transcript  of  ap- 
peal, and  he  did  deliver  the  transcript  before 
hearing,  the  rule  was  discharged,  with  costs 
taxed  against  the  clerk.  State  v.  Estoraee 
110  La.   479,   34  So.   643.  "i-^se, 

68.  Defendant  not  entitled  to  costs  on 
dismissal  of  bill  where  he  was  erroneously 
made  a  party.     Grossman  v.  Griggs   [Mass.] 

71  N.   E.    560.  "aas.j 

es.    See  1  Curr.  L.  810. 

64.  The  imposing  of  costs  on  plaintiff's 
withdrawal  of  a  motion  for  resettlement,  not 
an  abuse  of  discretion.  Allen  v.  Eecket  xi 
N.  Y.  S.  1009. 

65.  Motion  to  retax  costs  overruled  with 
$15  motion  costs.  Crane  v.  Odegard  12  N  n 
136,  96  N.  W.  326.  '  " 

66.  Petitioners  In  certiorari  charged  with 
costs  of  motion  to  dismiss,  which  was  made 
because  of  misnomer  of  parties  in  the  print- 
ed record,  where  there  was  no  misnomer  In 
original  record.  Fitch  v.  Board  of  Auditors 
of  Claims   [Mich.]   94  N.  W.  952. 

67.  Costs  may  be  taxed  and  included  in 
an  Interlocutory  judgment,  and  execution 
may  issue  therefor.  Maeder  v.  Wexler  4"! 
Misc.  19,  87  N.  Y.  S.  402. 

68.  Defendant  set  up  that  It  had  satisfied 
a  judgment  in  another  state  for  the  same 
trespass.  Petit  v.  Western  Coal  &  Min  Co 
123  F.  840.  Where  defendant  wished  leave  to 
file  a  supplemental  answer  setting  up  an  ac- 
cord and  satisfaction  just  made.  It  was  only 
proper  to  receive  It  on  condition  that  de- 
fendant pay  all  costs,  with  leave  to  plaintiff 
to  discontinue  without  costs.  Plekrell  v 
Mendel,  87  App.  Div.  163,  84  N.  Y.  S   70 
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(§4)  C.  Several  co-parties.** — Where  seyeral  defendants  Beverally  appeal 
from  a  judgment  against  them,  and  succeed,  such  of  the  appellants  as  are  united 
in  interest  are  to  be  deemed  as  one  prevailing  party,  for  purposes  of  taxation  of 
costs,  though  they  may  have  separate  appeals;'"  but  where  the  actions  were  all 
separate,  they  are  each  entitled  to  costs,"^  until  the  court  consolidates  them.'* 
The  court  has  discretion  to  reduce  costs  among  parties  identical  in  interest,"  or 
to  allow  more  to  tiiose  appearing'*  and  contesting,"  if  done  in  good  faith,'"  or  to 
impose  them  on  only  a  part  of  defendants."  Costs  should  not  be  taxed  on  a  mere 
stockholder,"  or  one  not  a  party  to  the  controversy.'* 

(§4)  D.  Parties  in  special  capacity  or  qualified  mferest." — ^Where  an  execu- 
tor or  an  administrator  brings  or  defends  a  suit  reasonably**  or  in  good  faith,'* 
or  the  sxiit  concerns  a  matter  in  which  he  is  protected  by  an  order  of  court,"  he 
may  be  entitled  to  an  allowance,**  and  will  not  be  chargeable  with  costs,*"  even 
though  he  has  given  security,*'  or  has  stipulated  for  a  reference."      The  court  has 


60.     See   1  Curr.  I*  810. 

70.  Rev.  St.  Wis.  1898,  I  2949.  Harrigan 
V.  Gilchrist  [Wis.]  99  N.  W.  909. 

71.  Where  plaintiff  began  25  cases  against 
as  many  defendants,  who  each  successfully 
appealed  from  an  order,  they  were  each  en- 
titled to  statutory  costs.  In  the  absence  of 
an  agreement  or  order  for  the  oases  to  abide 
the  result  of  any  one  case.  Kelly  v.  OksaU 
[S.  D.]  97  N.  W.  11.  Bach  member  of  a  part- 
nership being  liable  for  debts,  one  recover- 
ing judgment  against  any  partner  is  entitled 
to  have  full  statutory  costs  taxed  against 
him.     Moore  v.  Dickson  [Wis.]   99  N.  W.  322. 

72.  When  suits  are  consolidated,  court 
should  determine  what  costs  If  any  should 
be  charged  to  parties  to  original  suits,  and 
thereafter  costs  were  only  chargeable  in 
single  action.  Handley  v.  Sprinkle  [Mont.] 
77   P.   296. 

73.  Where  the  rights  of  two  Infant  plain- 
tiffs were  identical  with  the  rights  of  two 
infant  defendants,  an  allowance  of  costs  to 
all  equally  10  per  cent,  of  amount  recovered 
was  excessive  and  would  be  reduced  to  5 
per  cent.  Grannemann  v.  Grannemann,  88  N. 
T.  S.  405. 

74.  In  a  liquidation  suit,  only  part  of 
the  creditors  appeared  by  counsel;  it  was 
no  error  to  allow  attorney's  fees  to  those  who 
did  appear.  Gamewell  Fire-Alarm  Tel.  Co. 
V.  Fire  &  Police  Tel.  Co.,  25  Ky.  I*  R.  1010, 
76  S.  W.   862. 

75.  Creditors  who  appeared  by  attorney  in 
proceedings  attending  the  involuntary  dis- 
solution of  a  corporation  and  took  active 
part  in  securing  funds  are  entitled  to  have 
costs  of  appeal  paid  out  of  the  fund.  Peo- 
ple v.  American  Loan  &  Trust  Co.,  177  N.  T. 
467,   69   N.   B.    1105. 

76.  In  bankruptcy,  where  a  contest  over 
a  claim  was  entirely  between  creditors  for 
the  purpose  of  controlling  the  election  of 
the  trustee,  costs  would  not  be  allowed  out 
of  the  estate.    In  re  Worth,  130  F.  927. 

77.  Where  plaintiff  is  entitled  to  costs 
as  of  course,  and  there  are  a  number  of  de- 
fendants, the  right  of  a  successful  defend- 
ant to  costs  is  dependent  on  the  discretion 
of  the  court.  Union  Bank  v.  Case,  84  N.  T. 
S  551  A  judgment  against  plaintiff  and 
one  defendant  in  favor  of  other  defendants 
for  costs  is  proper  where  that  defendant 
filed  a  cross  complaint.  SummerviUe  v. 
Stockton   Mill.   Co.,    142   Cal.    529,   76   P.   243. 


78.  A  bank  which  withheld  money  under 
instructions  from  another,  but  offering  to 
pay  under  direction  of  court,  was  not  charge- 
able with  costs.  Barnett  v.  Pyle  [Tex.  Civ. 
App.]    79    S.   W.    1093. 

79.  A  purchaser  at  a  sale  Is  not  charge- 
able with  costs  where  the  controversy  as 
to  Its  confirmation  was  between  the  owner 
and  lienholder  only.  Gleason  v.  Kentucky 
Title  Co.  [Ky.]  80  S.  W.  814.  Where  an  ac- 
tion by  a  bank  against  partners  was  consoli- 
dated with  one  between  the  partners,  the 
bank  was  not  chargeable  with  the  costs  of 
an  appeal,  where  the  erroneous  feature  of 
the  judgment  arose  from  the  claims  of  the 
partners.  Blackwell  v.  Farmers'  &  Mer- 
chants' Nat.   Bank  [Tex.]   79  S.  W.  618. 

80.  See   1   Curr.   L.   810. 

81.  Plaintiff  Is  not  entitled  to  costs  in  an 
action  against  an  executor  where  the  claim 
was  reduced  from  $5,040  to  $3,000,  his  resist- 
ance not  being  unreasonable,  and  when  no 
proof  that  he  failed  to  consent  to  a  refer- 
ence.    Holcombe  v.  Nettleton,  85  N.  T.  S.  12. 

82.  Where  donee  of  a  life  Insurance  policy 
sued  the  administrator  who  was  named  as 
beneficiary,  the  costs  should  be  paid  out  of 
the  estate.  Opitz  v.  Karel,  118  Wis.  527,  95 
N.  W.  948. 

83.  Administrator  entitled  to  costs  in  a 
suit  to  hold  him  liable  personally  on  a  mort- 
gage which  he  executed  by  order  of  court. 
Wisconsin  Trust  Co.  v.  Chapman  [Wis.]  99 
N.   W.    341. 

84.  In  an  action  under  Code  Civ.  Proc.  § 
2653a,  attacking  the  validity  of  a  will,  the 
court  may  order  extra  allowances  to  defend- 
ant executors.  Haughian  v.  Conlan,  86  App. 
Div.  290,  83  N.  T.  S.  830. 

85.  Will  held  void  In  a  suit  against  ex- 
ecutors, and  costs  ordered  paid  out  of  estate. 
Trunkey  v.  Van  Sant,  83  App.  Div.  272  82 
N.   T.   S.   94. 

86.  Notwithstanding  that  an  administrator 
voluntarily  gave  a  bond  for  costs,  he  may 
secure  a  certificate  under  Rev.  Code  1892,  § 
881,  that  there  was  probable  cause  for  bring- 
ing the  action,  so  that  neither  he  individual- 
ly, nor  his  sureties,  will  be  liable.  Nichols 
V.   Gulf,    etc.,   R.   Go.    [Miss.]    36   So.   192. 

87.  Where  plaintiffs  had  not  filed  their 
claims  as  required  by  law,  they  were  not 
entitled  to  costs  against  the  executors, 
though  there  was  a  stipulation  that  costs 
of  reference  were  to  be  taxed  as  the  costs  of 
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discretion,*'  and  if  his  conduct  gave  rise  to  the  cause  of  action,'*  or  he  unreason- 
ably resists,  it  may  charge  him  with  costs.*"  It  is  constitutional  to  make  guardians 
ad  litem  liable  for  costs,'^  but  frequently  it  is  left  to  the  discretion  of  the  court.'* 
Costs  are  awarded  against  receivers,*'  but  not  against  public  officers,  unless  they 
are  chargeable  with  gross  negligence**  or  acted  without  authority  of  law,*"  or  under 
an  unconstitutional  statute;*'  but  may  be  charged  against  the  county.*' 

(§4)  E.  W aimer  of  right  and  effect  of  tender  or  offer  of  judgment."^ — The 
right  to  costs  may  be  waived  by  the  parties,**  or  by  their  attorneys,^  or  by  failure 
to  make  demand  in  certain  actions,  as  actions  to  quiet  title*  or  to  collect  a  tax" 
and  replevin.*  In  a  suit  to  set  aside  a  tax  deed"  or  a  conveyance,*  failure  to  tender 
taxes  or  amount  of  a  lien  will  bar  costs.  A  tender  or  ofEer  of  judgment  will  not 
bar  costs  where  the  court  has  no  jurisdiction,'  nor  where  it  is  not  more  favorable 
than  the  Judgment  actually  recovered,  making  allowance  for  interest,'  counter- 


the   case.      Nichols   v.    Moloughney,    86   App. 
Dlv.   1,  82  N.  T.  S.  949. 

88.  To  allow  an  administrator  his  costs 
or  to  tax  them  against  him  personally.  Mat- 
thews  V.   Sheehan,    76   Conn.    654,   57   A.   694. 

89.  Where  an  administrator  was  sued  on 
a  note  that  he  had  signed,  costs  and  attor- 
ney's fees  were  properly  taxed  against  him 
as  an  individual.  Glisson  v.  Weil  &  Co.,  117 
Ga.    842,    45   S.    E.    221. 

90.  Costs  allowed  against  an  executor  per- 
sonally, where  there  was  no  such  doubt  as 
to  justify  him  In  resisting  claim  of  a 
legatee.  Wiggins  v.  Wiggins  [N.  J.  Bq.]  56 
A.  148. 

91.  Hev.  St.  1898,  §  2931,  making  guard- 
ians ad  litem  liable  for  costs,  which  might  be 
enforced  by  attachment,  was  not  unconstitu- 
tional as  Imprispnment  for  debt,  or  denying 
them  equal  protection  of  law,  though  ex- 
ecutors, administrators,  and  trustees  were 
not  so  liable.  Burbach  v.  Milwaukee  Ellec. 
R.  &  L.  Co.,  119  Wis.  384,  96  N.  W.  829. 

92.  Fees  of  a  guardian  ad  litem  not  in  all 
cases  taxable  on  adverse  party,  but  in  the 
discretion  of  court,  were  taxed  on  minor.  In 
re  Mason   [Neb.]   94  N.  W.  990. 

93.  A  receiver  in  bankruptcy  who  had  sued 
in  replevin  in  state  court  and  sureties  on 
receiver's  recognizance  were  personally  lia- 
ble. Unmack  v.  Douglass,  75  Conn.  633,  65  A. 
12. 

94.  In  proceedings  relating  to  their  ofia- 
cial  duties,  gross  negligence  or  bad  faith  was 
not  shown  where  a  certain  salary  had  been 
paid  for  twelve  years  without  protest.  O'Con- 
nor V.  Walsh,  83  App.  Dlv.  179,  82  N.  T.  S. 
499. 

95.  Where  defendant  recovered  costs  In  an 
action  brought  by  school  trustees  without 
authority  for  the  collection  of  a  tax,  the 
trustees  were  liable  personally,  even  though 
they  were  not  the  original  ones,  providing 
they  had  carried  on  the  suit.     Beck  v.  Kerr, 

87  App.  Dlv.  1,  83  N.  Y.  S.  1057. 

96.  Where  a  penitentiary  commission  was 
threatening  to  remove  a  superintendent  and 
turn  the  penitentiary  over  to  a  sheriff  under 
an  unconstitutional  statute,  they  were 
chargeable  with  costs,  but  not  the  sheriff, 
as  he  had  not  acted.     Corsoadden  v.  Haswell, 

88  App.  Dlv.  158,  84  N.  T.  S.  597. 

97.  Under  Code,  §  4459,  providing  costs 
in  habeas  corpus,  where  plaintiff  Is  dischar- 
ged and  defendant  Is  an  officer,  shSill  be 
taxed  to  the  county,  the  costs  should  be 
charged  to   county  whose   court  ordered  the 

3  Curr.  Law — 60. 


commitment.     Hughes  v.  Applegate,  123  Iowa, 
230,  98  N.  W.  646. 

98.  See  1  Curr.  L.  811. 

99.  Action  settled  by  parties  and  no  costs 
awarded.  Dr.  Shoop  Family  Medicine  Co.  v. 
Schowalter  [Wis.]  98  N.  W.  940. 

1.  Defendant,  without  the  knowledge  of 
his  attorney,  stipulated  that  a  case  should  be 
dismissed  without  costs,  and  the  stipulation 
was  enforced.  Paulson  v.  Dyson,  12  N.  D. 
364,    97  N.   W.    633. 

2.  Where  plaintiff  mailed  defendant  a 
qult-cIalm  deed  to  execute  with  draft  for 
?126,  It  was  a  sufficient  demand  to  enable 
him  to  recover  costs  In  a  suit  to  quiet  title. 
Shay  V.  Callanan  [Iowa]  100  N.  W.  55.  Un- 
der Code,  §  4226,  unless  a  plaintiff  in  an  ac- 
tion to  quiet  title  first  demands  a  quit-claim 
deed  from  defendant,  he  Is  not  entitled  to 
costs,  and  where  he  joins  such  an  action 
with  an  action  for  breach  of  warranty,  each 
party  may  be  required  to  pay  his  copy  and 
witness  fees.  Mock  v.  Chalstrom,  121  Iowa, 
411,  96  N.  W.  909. 

3.  Costs  not  allowed  where  no  evidence 
of  demand  for  payment  of  tax  before  suit 
instituted.  Inhabitants  of  Eliot  v.  Prime,  98 
Me.  48,  56  A.  207. 

4.  A  constable  who  has  levied  In  good 
faith  is  not  liable  for  costs  of  an  action  of 
replevin  brought  by  a  third  party,  unless  de- 
mand was  made.  Llttlefleld  v.  Wilson,  1 
Neb.  Unoff.  581,  95  N.  W.  677. 

5.  Where  a  tax  deed  was  set  aside.  It  was 
error  not  to  allow  defendant  costs,  where 
plaintiff  before  suit  had  made  no  tender  of 
taxes  and  interest.  Glos  v.  Adams,  204  111. 
546,  68  N.  E.  398.  Where  there  was  no  tender 
of  amount  of  taxes  and  interest  before  in- 
stituting a  suit  to  set  aside  a  tax  deed,  there 
can  be  no  recovery  of  costs.  South  Chicago 
Brew.  Co.  v.  Taylor,  205  111.  132,  68  N.  B. 
732. 

6.  In  a  suit  to  set  aside  a  conveyance  for 
fraud  and  to  recover  securities  held  by  re- 
spondents subject  to  a  lien,  the  appellants 
were  not  entitled  to  costs  where  they  had 
made  no  tender  of  amount  of  lien.  Ingersoll 
V.  Cunningham,  88  N.  T.  S.  711. 

7.  Where  judgment  was  absolutely  re- 
versed because  court  had  no  Jurisdiction, 
appellant  was  entitled  to  costs,  notwith- 
standing that  respondent  had  by  written 
stipulation  offered  to  allow  Judgment  to  be 
reversed  without  costs.  Faruolo  v.  Rafanel- 
11,   84  N.  T.   S.  549. 

8.  Where      plaintiff      recovers      Judgment 
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claims,®  and  costs.^'  The  rule  as  to  ofEers  of  JTidgment  applies  to  appeals  from 
the  justice  to  the  county  court/^  and  where  there  is  an  offer  of  judgment^  the 
amount  of  the  judgment  is  always  material.^' 

§  5.  Bight  dependent  on  mmimum  amount  of  demand  or  recovery?^ — In  ac- 
tions which  might  have  been  brought  in  justice  court/*  or  in  the  municipal 
court/"*  costs  are  not  allowed  unless  plaintifE  reeoTers  at  least  a  certain  sum,  unless 
the  action  is  founded  on  a  tort,**  or  is  equitable/'  but  this  does  not  restrict  a 
defendant's  recovery  of  costs  on  a  counterclaim.*' 

§  6.  BigM  affected  by  character  of  litigation  or  proceeding.  A.  In  equity 
and  equitable  code  actions}^ — ^All  costs  are  in  the  discretion  of  the  judge  in  equity 
suits,-"  or  in  special  proceedings,^*  and  may  be  refused  altogether,"  or  charged 
against  one,'"  or  apportioned,''*  but  are  generally  awarded  to  the  prevailing  party 
in  mandamus,''^  quo  warranto,'*  actions  to  quiet  title,''  in  partition,'*  to  reform,'" 


greater  than  the  amount  offered  by  defend- 
ant, but  less  than  that  amount  with  Interest, 
he  Is  entitled  to  costs.  Rose  v.  Wells,  92 
App.  Dlv.  75,  86  N.  T.  S.  889. 

9.  Where  defendant  offered  to  settle  for 
J130,  and  then  filed  a  counterclaim  for  $25, 
on  a  distinct  contract,  and  plaintiff  recovered 
$129,  he  was  entitled  to  costs  as  a  more 
favorable  judgment.  Smith  v.  Sheldon,  87 
N.  T.  S.  1099. 

10.  Where  tender  was  made  after  suit  was 
begun,  but  it  did  not  include  costs,  defend- 
ant was  chargeable  with  costs  and  interest. 
Bagnell  Timber  Co.  v.  Brooks  [Ark.]  79  S. 
W.  764. 

11.  Code  Civ.  Proc.  §§  3070-3073.  Lawson 
V.  Speer,  91  App.  Div.  411,  86  N.  T.  S.  915. 

12.  Dletz  &  Co.  V.  Miller,  Sears  &  Walling 
Co.,   84  N.  T.  S.   510. 

13.  See  1  Curr.  D.  811. 

14.  In  an  action  which  might  be  brought 
in  justice  court  where  less  than  $50  is  re- 
covered, no  costs  will  be  allowed  unless  title 
to  real  estate  is  involved.  Pleshman  v.  Mc- 
Whorter  [W.  Va,]   46  S.  E.   116. 

15.  Under  Municipal  Court  Act,  §  332, 
where  plaintiff's  recovery  is  less  than  $100, 
he  cannot  be  allowed  more  than  $10  costs. 
Brendon  v.  Traders'  &  Travelers'  Ace.  Co., 
84  App.    Div.   530,    82  N.   T.  S.   860. 

16.  In  an  action  for  the  conversion  of 
corn  raised  under  a  cropper's  contract, 
though  plaintiff  recovered  only  $47,  he  was 
entitled  to  costs,  as  the  action  sounded  In 
tort.  Black  v.  Golden  [Mo.  App.]  78  S.  W. 
301. 

17.  An  action  to  foreclose  a  laborer's  Hen 
Is  one  in  equity,  so  plaintiff  may  have  costs, 
though  he  recovers  less  than  $300.  Clark 
V.  Brown,  141  Cal.  93,  74  P.  548. 

18.  Code  Civ.  Proc,  §  1852,  allowing  costs 
to  defendant  on  judgment  in  his  favor.  Is 
not  controlled  by  §  1853,  providing  that  no 
costs  shall  be  allowed  plaintiff  where  he 
recovers  less  than  $50,  and  so  defendant  Is 
entitled  to  costs  on  recovering  $35  on  a 
counterclaim.  Spencer  v.  Mungus,  28  Mont. 
357,  72  P.  663. 

19.  See  1  Curr.  L.  811. 

ao.  Jennings  v.  Parr,  66  S.  C.  385,  44  S.  B. 
962.  Not  allowed  prevailing  party  as  matter 
of  course.  Porter  v.  Trompen,  2  Neb.  Un- 
off.  76,  96  N.  W.  226.  Costs  to  defendant  dis- 
cretionary in  a  suit  to  foreclose  a  mortgage. 
Brown  V.  Skotland,  12  N.  D.  445,  97  N.  W. 
543. 


81.  In  a  proceeding  to  ascertain  the  com- 
pensation to  be  paid  for  change  in  grade  of 
a  street,  the  allowance  of  costs  previous  to 
the  appointment  of  commissioners  cannot  be 
taxed  by  clerk,  but  Is  discretionary  with  the 
court  [Code  Civ.  Proc.  $  3240].  Bley  v.  Ham- 
burg, 84  App.  Div.  23,  82  N.  T.  S.  35.  In 
a  special  proceeding,  the  award  of  costs  is 
discretionary,  and  when  awarded,  §  3240  Code 
Civ.  Proc.,  provides  that  they  shall  be  at  the 
rates  allowed  on  an  appeal  to  the  same  court, 
and  that  includes  disbursements.  In  re  Bab- 
cock's  Estate,  86  App.  Div.  563,  83  N.  T.  S. 
1020. 

22.  Under  Rev.  St.  1899,  §  3792,  allowing 
court  to  apportion  costs,  it  may  refuse  to 
award  any,  in  an  action  to  restrain  defend- 
ant from  Interfering  with  plaintiff's  irriga- 
tion ditch.  Rutherford  v.  Lucerne  Canal  & 
Power  Co.    [Wyo.]   75  P.  445. 

23.  Malone  v.  Waukesha  Blec.  Light  Co. 
[Wis.]   98  N.  W.   247. 

24.  Kittredge  v.  Chllllcothe  Loan  &  Bldg. 
Ass'n  [Mo.  App.]  77  S.  W.  147.  Under  Civ. 
Code,  §§  4581-4603,  in  reference  to  fees  of 
auditors  and  masters,  the  judge  in  his  dis- 
cretion could  apportion  the  fee  equally  be- 
tween the  parties.  Moore  v.  Dickenson,  117 
Ga.  887,  45  S.  B.  241.  Where  a  bill  was  re- 
ferred to  a  master  for  Impertinence,  and  the 
contention  only  partly  sustained,  the  costs 
were  apportioned,  one-fourth  on  complainant, 
and  three-fourths  on  respondent.  Hall  v. 
Bridgeport  Trust  Co.,  122  P.  163. 

25.  Where  a  demand  was  made  on  town 
to  levy  tax  for  drainage  assessment,  before 
beginning  mandamus  proceedings  against 
town  to  compel  the  levy,  judgment  for  costs 
against  the  town  was  proper.  Commission- 
ers of  Highways  v.  Big  Pour  Drainage  Dist. 
207  111.  17,  69  N.  E.  576.  Where,  pending 
mandamus  proceedings  against  a  city  coun- 
cil to  enforce  payment  of  a  judgment,  the 
judgment  Is  vacated,  it  is  error  to  dismiss 
mandamus  with  costs  to  relator,  as  he  was 
unsuccessful.  People  v.  Common  Council  of 
City  of  Mt.  Vernon,  88  N.  Y.  S.  493.  A 
proceeding  by  mandamus  against  public  of- 
ficers, though  not  begun  by  summons.  Is 
an  action  under  Rev.  St.  1898,  |  2595,  so  that 
on  failure,  defendant  Is  entitled  to  costs. 
State  V.  Board  of  Trustees  of  Policemen's 
Pension   Fund   [Wis.]    98  N.   W.    954. 

26.  An  unsuccessful  election  contestant  is 
liable  -for  costs  of  contest  and  of  quo  war- 
ranto which  was  begun  by  his  opponent  and 
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or  set  aside  deeds,*"  partnership  suits,'^  or  suits  for  an  accounting,"  unless  lie  is 
at  fault."  One  who  disclaims^*  or  interpleads"^  is  eatitled  to  costs,  but  not  one 
who  on  being  sued  pays  money  into  court.'*  In  will  contests  costs  may  be  char- 
ged against  the  estate,"  but  the  case  will  be  strictly  scrutinized-'*  In  condemna- 
tion proceedings,  the  costs  may  be  paid  by  the  county.*^ 

(§6)  B.  On  appeal,  error,  etc.*" — An  appellajit  will  not  be  allowed  the  costs 
of  appeal,  though  successful,  where  the  judgment  was  merely  corrected  for  some 
clerical  error,*^  to  which  he  had  made  no  exception,*'  or  had  not  applied  to  have 


consolidated  with  It.  Hull  v.  Bby,  123  Iowa, 
257,   98  N.  W.  774. 

27.  Where  plaintiff  sued  to  quiet  title,  de- 
fendant denying  plaintiff's  title  to  all  of  the 
land,  and  plaintiff  recovered  as  to  part,  it 
was  error  to  refuse  costs,  as  it  was  the 
prevailing  party.  Sierra  Water  &  Min.  Co. 
V.  Wolff  [Cal.]   77  P.  1038. 

38.  Where  bill  for  partition  correctly  set 
forth  title  and  was  amended  when  certain 
deeds  were  placed  on  record,  the  plaintiff's 
solicitor's  fees,  if  properly  proved,  should 
not  be  refused  on  account  of  failure  of  orig- 
inal bill  to  state  title.  Mehan  v.  Mehan,  203 
111.  180,  67  N.  B.  770.  In  partition  suits,  de- 
fendants are  liable  for  all  costs  of  contest- 
ing the  rights  of  successful  plaintiffs.  Pow- 
ell V.  Naylor  [Tex.  Civ.  App.]    74   S.  W.   338. 

29.  An  action  to  reform  a  mortgage  ex- 
ecuted by  plaintiff.  AUls  v.  Hall,  76  Conn. 
322,  66  A.  637.  In  a  suit  to  reform  a  deed, 
where  complainant  was  successful,  though  he 
v/as  required  to  pay  defendant  a  certain 
sum,  there  was  no  abuse  of  discretion  in  re- 
quiring defendant  to  pay  two-thirds  of  the 
costs.  Stanley  v.  Marshall,  206  111.  20,  69 
N.    E.    58. 

30.  In  an  action  to  set  aside  a  separation 
agreement,  the  wife  will  not  be  entitled  to 
an  extra  allowance  for  setting  aside  deeds 
to  firm  real  estate,  where  the  dower  right 
was  not  shown  to  i>e  of  any  value.  Haupt- 
mann  v.  Hauptmann,  91  App.  Dlv.  197,  86  N. 
T.  S.  427. 

31.  On  a  partnership  accounting,  where 
voluminous  testimony  was  taken  because  of 
defendant's  denial  of  partnership,  and  failure 
to  keep  satisfactory  books,  two-thirds  of 
costs  of  successful  appeal  were  taxed  against 
him.  Rowan  v.  Lamb  [Miss.]  35  So.  427.  In 
a  suit  by  managing  partner  for  dissolution 
of  partnership  and  an  accounting,  costs  were 
divided,  the  matter  resting  in  the  sound  dis- 
cretion of  the  court.  Hart  v.  Hart,  117  Wis. 
639,   94  N.  W.  890. 

32.  In  an  action  for  an  accounting,  com- 
plainants were  charged  with  expenses  of  cer- 
tain litigation  of  which  they  derived  the 
benefit.  Maney  v.  Casserly  [Mich.]  96  N.  W. 
478. 

33.  In  an  action  to  redeem  land,  where 
the  defendant  refused  to  account,  the  court 
could  allow  plaintiff  costs,  though  the  bal- 
nnce  of  account  was  in  defendant's  favor. 
De  Leonis  v.  Walsh,  140  Cal.  175,   73  P.  813. 

34.  Where  a  defendant  disclaims  In  eject- 
ment, and  issue  is  not  joined,  he  is  entitled 
to  costs,  and  judgment  will  be  corrected  and 
not  reversed  on  appeal  for  failure  to  allow 
him  costs.  Webb  v.  Reynolds,  139  Ala.  398, 
36   So.  15. 

35.  One  who  Interpleads  in  good  faith 
may  be  allowed  his  costs  and  attorney's  fees 
out  of  the  fund,   which  may  be   charged  to  I 


the  unsuccessful  claimant  thereof.  Sover- 
eign Camp  Woodmen  of  the  World  v.  Wood, 
100  Mo.  App.  655,  75  S.  W.  377.  In  an  action 
to  compel  an  insurance  company  to  make  a 
loan,  which  It  was  willing  to  do,  except  for 
a  claim  of  a  divorced  wife,  the  insurance 
company  was  a  mere  stakeholder  and  en- 
titled to  costs.  Hatch  v.  Hatch  [Tox.  Civ. 
App.]  80  S.  W.  411.  Where  defendant  de- 
posited money  in  court,  and  judgment  was  in 
accordance  with  his  claim,  there  was  no  er- 
ror in  ordering  costs  to  be  paid  out  of  the 
fund.  Kruegel  v.  Kitchen,  33  Wash.  214,  74 
P.  373. 

36.  Where  defendant  admitted  owing  tha 
debt  sued  for,  but  there  being  other  claim- 
ants, paid  it  Into  court.  It  was  not  entitled 
to  costs.  Scharff  v.  Supreme  Lodge  K.  H., 
89  N.  Y.  3.  168.  Where  defendant  had  of- 
fered a  reward  for  arrest  of  a  burglar  and 
on  being  sued  paid  the  money  into  court  to 
be  apportioned  among  the  claimants,  it  was 
not  entitled  to  have  Its  costs  paid  out  of  the 
money.  Kinn  v.  First  Nat.  Bank.  118  Wis. 
537,   96   N.  W.   969. 

37.  Under  Code  Civ.  Proc.  §  1664,  the  court 
has  discretion  in  apportioning  costs  among 
those  claiming  an  estate,  and  may  impose 
them  on  petitioner  who  failed  In  his  claim 
to  the  entire  estate.  Lindy  v.  MeChesney, 
141  Cal.  351,  74  P.  1034.  Where  proponent 
put  forward  a  will  In  good  faith  and  did  not 
know  the  contents,  he  was  not  chargeable 
with  costs,  though  contestant  was  success- 
ful. Lingle  v.  Lingle,  121  Iowa,  133,  96  N. 
W.  708. 

38.  An  action  seeking  to  have  a  trust 
clause  in  will  declared  void  and  of  an  ac- 
counting of  the  property  held  under  it  Is 
not  an  action  for  the  construction  of  will, 
so  that  the  costs  will  be  ordered  paid  out 
of  the  fund,  notwithstanding  a  stipulation 
to  that  effect.  Becker  v.  Chester,  115  Wis 
90,  91  N.  W.  650. 

39.  Where,  under  Rev.  Laws,  p.  1485,  c. 
165,  §  54,  commissioners  are  to  be  paid  by 
the  county,  it  is  error  In  condemnation  pro- 
ceedings to  tax  their  compensation  as  costs 
against  either  party.  Gloucester  Water 
Supply  Co.  V.  Gloucester  [Mass.]  70  N.  B. 
1015. 

40.  See  1  Curr.  L.  812. 

41.  Poerschke  v.  Horowitz,  84  App.  Dlv. 
443,   82  N.  Y.  S.   742. 

42.  Where  plaintiff  was  allowed  Interest 
on  the  damages,  but  defendant  made  no  ex- 
ception, he  was  not  entitled  to  costs  when, 
on  appeal,  the  Interest  was  remitted.  An- 
derson V.  Adams,  43  Or.  621,  74  P.  215.  Ap- 
pellants made  no  objection  to  inclusion  of 
attorney's  fees  in  judgment.  June  &  Co.  v. 
Doke  [Tex.  Civ.  App.]  80  S.  W.  402.  Where 
a  party  permits  a  decree  of  dismissal  to  be 
entered  without  objection,  and  It  la  modified 
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corrected  in  the  lower  court.*'  An  appellant  is  a  prevailing  party  where  he  suc- 
ceeds in  reducing  the  amount  of  the  judgment  against  him,"  and  is  entitled  to 
costs  unless  he  failed  to  make  a  tender*"  or  offer.**  So  he  will  be  taxed  with 
costs  of  appeal  from  an  assessment  in  condemnation  proceedings,  if  the  judg- 
ment recovered  is  not  more  favorable  to  him.*^  Costs  are  discretionary  in  certio- 
rari and  may  be  taxed  against  the  successful  party.** 

(§6)  C.  Justices'  courts  and  municipal  courts.^' — In  justices'  courts,  costs 
must  be  awarded  the  prevailing  party,""  and  may  be  for  a  larger  sum  in  suits  to 
establish  liens."^  They  are  the  same  in  municipal  courts  as  in  justices'  courts, 
where  the  actions  could  have  been  brought  in  the  latter."*  An  appellant  may  not 
be  awarded  costs,  though  he  succeeds  in  reducing  the  judgment  against  himself."' 

§  7.  Amount  and  items;  after  trial.^* — Items  of  costs  are  taxed  according 
to  the  statutes  of  the  forum,""  and  interest  will  not  be  allowed  on  them."*     The 


on    hl3   appeal.     Frye   v.   Mlley    [W.   Va.]    46 
S.  E.  135. 

43.  Where  a  Judgment  contains  a  clerical 
error  which  would  have  been  corrected  by 
court  on  application.  Broil  v.  Wishert  [Tex. 
Civ.  App.]  79  S.  W.  1089.  Where  appellant 
did  not  attempt  to  have  the  Judgment  cor- 
rected in  the  lower  court,  because  a  portion 
of  the  verdict  was  allowed  plaintiff's  attor- 
neys. Shippers  Compress  &  Warehouse  Co. 
V.  Davidson  Co.  [Tex.  Civ.  App.]  80  S.  W. 
1032.  Where  a  certain  item  was  mistakenly 
Included  in  Judgment,  It  would  not  entitle 
appellant  to  costs,  as  respondent  would  have 
corrected  it,  if  his  attention  had  been  called 
to  it.  Andresen  v.  Upham  Mfg.  Co.  [Wis.] 
98  N.  W.  518. 

44.  Where  a  beneficial  association  was 
sued  on  a  certificate  of  $2,000,  $1,500  payable 
to  plaintiff,  and  there  was  another  certificate 
outstanding  payable  to  another,  and  Judg- 
ment was  entered  for  both,  the  beneficial 
association  was  entitled  to  costs  of  appeal 
where  only  one  liability  was  enforced.  Fan- 
ning v.  Supreme  Council  of  Catholic  Mut. 
Ben.  Ass'n,  84  App.  Dlv.  205,  82  N.  T.  S. 
733 

45.  Tazoo,  etc.,  R.  Co.  ▼.  Baldwin  [Tenn.] 
81  S.  W.  599. 

46.  Though  appellant  secures  a  modifica- 
tion of  Judgment  and  costs  in  appellate 
court,  he  cannot  recover  the  costs  charged 
against  him  in  the  lower  court,  where  he 
made  no  offer  of  Judgment  for  that  amount. 
Vogt  V.   Heoker,   118   Wis.   306,    95   N.  W.   90. 

47.  A  proceeding  to  condemn  a  private 
passway.  Barrall  v.  Quick,  24  Ky.  L.  R. 
2393,  74  S.  W.  214.  Under  Code,  §  2007,  pro- 
viding that  railroad  in  condemnation  pro- 
ceedings should  pay  costs  of  appeal,  includ- 
ing reasonable  attorney's  fee,  unless  a  less 
amount  of  damages  was  awarded  than  that 
allowed  by  commissioners,  it  was  error  to 
tax  attorney's  fees  where  verdict  was  for  a 
much  less  amount.  Wormely  v.  Mason  City, 
etc.,  R.  Co.,  120  Iowa,  684,  95  N.  W.  203. 
Under  Pub.  Acts  1899,  No.  272,  p.  459,  §  6, 
providing  that  in  case  an  appeal  from  an 
assessment  of  claims  shall  be  sustained  by 
the  board  of  review,  the  probate  Judge  shall 
determine  the  costs,  gives  the  latter  no 
authority  to  fix  costs,  where  the  assessment 
was  not  sustained.  Huxtable  v.  Kirby 
[Mich.]  97  N.  W.  391.  Landower  is  entitled 
to  recover  full  costs  where  compensation 
awarded  by  commissioners  exceeds  the 
amount,  with  Interest,  offered  by  corporation 


seeking  to  condemn  the  land.  In  re  Brook- 
lyn Union  Bl.  R.  Co.,  176  N.  T.  213,  68  N.  E. 
249. 

4a  Code  1896,  §  2831.  Louisville  &  N. 
R.  Co.  V.  Solomon,  138  Ala.  151,  34  So.  1025. 
Code  1897,  §  3853,  providing  that  costs  shall 
be  recovered  from  the  losing  party,  is  ap- 
plicable to  certiorari  from  an  order  to  pun- 
ish for  contempt,  yet  the  matter  is  dis- 
cretionary, and  here,  though  plaintiffs  were 
improperly  convicted,  they  were  held  liable 
for  costs.  Coffey  v.  Gamble  [Iowa]  94  N.  W. 
936. 

49.  See  1  Curr.  L.  813. 

50.  Error  to  award  Judgment  to  plaintiff 
and  to  tax  him  with  costs  In  Justice  court. 
Burton  v.  Frame  [Del.  Super.]  68  A.  804. 
Where  a  Justice  adjourned  a  ease  where  de- 
fendant did  not  appear,  and  there  was  no 
return  of  the  constable,  it  was  an  error  of 
law,  and  defendant  was  entitled  to  costs. 
Moore  v.  Taylor,  88  App.  Dlv.  4,  84  N.  T  S 
518. 

51.  Comp.  Daws  1897,  §  838,  limiting  costs 
In  Justice  courts  to  $10,  does  not  apply  to 
suits  to  establish  liens  for  labor,  Comp. 
Laws  1897,  §  10767,  nor  is  such  discrimination 
unconstitutional.  La  Goo  v.  Seaman  [Mich  ] 
99  N.  W.  393. 

52.  Defendant  may  be  allowed  his  costs 
on  discontinuance  of  summary  proceedings 
to  recover  real  property,  at  the  rate  allowed 
in  Justice  courts.  Cohen  v.  Melle,  43  Misc. 
79,  86  N.  Y.  S.  514.  Where  appeal  was  taken 
from  Justice  to  county  court  and  plaintiff  re- 
covered more  than  $50,  he  was  entitled  to 
costs  as  if  action  had  been  begun  there. 
Rose  V.  Wells,  92  App.  Dlv.  76,  86  N.  T  S 
889. 

53.  Gen.  St.  1902,  5  770  is  not  mandatory, 
and  court  may  still  refuse  to  give  appellant 
costs.  Palmer  v.  Smith,  76  Conn.  210,  56  A. 
516.  Where  defendant  appeals  from  a  Judg- 
ment in  plaintiff's  favor  in  a  Justice's  court, 
though  the  Judgment  is  reduced,  defendant 
Is  still  liable  for  costs.  Lovel  v.  Joyce 
[Idaho]  74  P.  1073. 

54.  See  1  Curr.  L.  813. 

55.  Where  items  of  costs  accrued  in  a  for- 
eign Jurisdiction  and  the  foreign  laws  were 
not  proved,  it  was  error  to  tax  according  to 
them,  as  they  were  presumed  to  be  the  same 
as  the  laws  of  the  forum  in  the  absence 
of  proof.  Dignan  v.  Nelson,  26  Utah,  186, 
72  P.  936. 

56.  Ashworth  v.  Trammell  [Va.]  47  S.  B. 
1011. 
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expense  of  the  record,'^  imless  unduly  voluminous,"  of  the  taking  of  depositions,** 
trial,*"  and  jury  fees,®^  the  mileage  and  fees  of  witnesses,"''  except  of  an  excessive 
number,"'  parties,'*  the  fees  of  referees,"'  and  oflBcers,""  may  be  taxed ;  but  a  sheriff 
cannot  have  the  expense  of  messages  sent  to  witnesses  to  attend  a  trial  taxed  as 
costs,"^  nor  are  stenographer's  fees  usually  allowed."*  The  fee  in  Few  York  for  a 
voluntary  dismissal  is  the  same  as  for  a  nonappearance."*     Attorney's  fees  have 


57.  In  the  absence  of  express  rule,  court 
may  allow  the  costs  of  pleadings  and  decree 
in  accordance  with  the  state  statute,  but  the 
printing  of  pleadings  and  evidence  will  not 
be  allowed  In  the  absence  of  special  order 
of  printing.  Matheson  v.  Hanna-Sohoelkopf 
Co.,  128  F.  162.  Plaintiff  allowed  to  tax 
costs  for  copies  of  manifests  and  revenue 
stamps  as  the  testimony  was  relevant  and 
not  objected  to.  New  Orleans,  etc.,  R.  Co. 
V.  Louisiana  Const.  &  Imp.  Co.  [La.] '  36  So. 
918. 

58.  Where  counsel  of  both  sides  have  vied 
with  each  other  in  padding  the  record,  the 
costs  will  be  apportioned  between  them. 
Royal  Metal  Mfg.  Co.  v.  Art  Metal  Works 
[C.  C.  A.]  130  F.  778.  Costs  were  not  ex- 
cessive, though  the  findings  and  judgment 
were  voluminous,  as  they  were  presumably 
drawn  under  the  direction  of  the  trial  judge. 
Lentz  V.  Bimermann,  119  Wis.  492,  97  N.  W. 
181. 

59.  Though  they  were  not  used  at  the 
trial,  unless  they  were  actually  unnecessary. 
Lundy  v.  MoChesney,  141  Cal.  351,  74  P.  1034. 
Where  witnesses  were  orally  examined  be- 
fore a  master,  though  their  evidence  was  re- 
duced to  writing,  a  fee  of  $2.50  allowed  for 
depositions  cannot  be  taxed.  Kissinger-Ison 
Co.  V.  Bradford  Belting  Co.  [C.  C.  A.]  123 
F.  91.  The  cost  of  taking  Irrelevant  testi- 
mony before  a  master  will  be  taxed  on  the 
party  introducing  it.  Terry  v.  Naylor,  125 
F.  804.  Testimony  of  a  witness  taken  be- 
fore a  master  and  thereafter  admitted  In 
evidence  before  master  and  court  is  a  depo- 
sition authorizing  the  taxing  of  $2.50  costs. 
Matheson  v.  Hanna-Schoelkopf  Co.,  128  F. 
162.  Where  a  foreign  deposition  was  taken, 
defendant  cannot  tax  as  costs  what  was 
charged  defendant  by  foreign  attorney  for 
professional  services  in  execution  of  com- 
mission. Topken  v.  Cunard  S.  S.  Co.,  88  N. 
T.   S.   394. 

Contra:  The  expense  of  taking  a  deposi- 
tion cannot  be  taxed  as  costs  by  the  success- 
ful party.  Almand  v.  Atlantic  Coast  Line 
R.  Co.,  118  Ga.  468,  45  S.  B.  302. 

60.  Where  infant's  answer  was  general  Is- 
sue, the  inquiry  which  resulted,  though 
there  was  no  cross-examination  in  the  in- 
fant's behalf,  was  a  trial  for  the  purpose  of 
taxing  costs.  Wandell  v.  Hirschfeld,  40  Misc. 
527,  82  N.  T.  S.  879.  Where  plaintiff  did  not 
appear  and  the  complaint  was  dismissed,  and 
then  the  case  was  restored  to  the  calendar 
and  plaintiff  had  judgment  on  the  merits, 
she  was  not  entitled  to  two  trial  fees.  Bng- 
berman  v.  North  German  Lloyd  S.  S.  Co.,  84 
N.  T.  S.  199.  Where  defendant  asked  for  an 
adjournment  and  court  stated  that  the  case 
was  to  be  considered  on  trial,  defendant  was 
liable  for  costs  of  $10  for  trial  occupying 
more  than  2  days.  Goodkind  V.  Metropolitan 
St.  R.  Co.,  89  N.  T.  S.  703. 

81.  Where  a  mistrial  resulted  from  plain- 
tiff's procuring  the  case  to  be  tried  as  a 
short  cause,   he   was   not   entitled   to   a  jury 


fee,  though  he  subsequently  prevailed.  Flnck 
V.  Stachelberg,  86  N.  T.  S.  20. 

62.  Fees  of  witnesses  may  be  taxed  who 
were  subpoenaed  but  did  not  testify,  if  sat- 
isfactory reason  shown.  Bechtel  v.  Evans 
[Idaho]  77  P.  212.  Costs  on  account  of  wit- 
nesses, occasioned  by  an  erroneous  ruling 
which  appellant  induced  the  court  to  make, 
will  not  be  taxed  against  the  party  against 
whom  the  ruling  was  made.  Southern  Ind. 
R.  Co.  v.  McCarrell  [Ind.]  71  N.  B.  156.  Prop- 
er to  tax  mileage  of  necessary  witnesses, 
though  they  came  from  without  the  state. 
Casley  v.  Mitchell,  121  Iowa,  96,  96  N.  W. 
725.  Pol.  Code,  §  4648,  allowing  witnesses 
10  cents  a  mile  each  way,  applies  to  all  wit- 
nesses who  testified  regardless  of  whether 
they  were  subpoenaed.  McGlauflin  v.  Worm- 
ser,  28  Mont.  177,  72  P.  428.  Fees  of  witness- 
es at  the  various  preliminary  hearing  as  to 
necessity  of  survey  In  mining  contest  and 
expense  of  survey  and  map  are  taxable  as 
costs.  King  v.  Allen  [Mont.]  73  P.  1107. 
A  charge  for  attendance  of  witnesses  Im- 
properly allowed,  where  there  was  no  affi- 
davit as  to  number  of  days  of  actual  attend- 
ance [Munclpal  Court  Act,  5  344].  Topken 
v.  Cunard  S.  S.  Co.,  88  N.  T.  S.  394. 

63.  Where  in  equity  suit,  an  excessive 
number  of  witnesses  were  examined,  the 
court  will  limit  the  costs  to  the  fees  of  those 
of  a  reasonable  number.  Kane  v.  Luckman, 
131  F.  609. 

•  64.  Successful  party  may  tax  costs  for 
travel  and  attendance.  Waterman  Co.  v. 
Lookwood,  128  F.  174. 

65.  The  court  had  discretion  under  {  768, 
Code  Civ.  Proo.  to  fix  fees  of  referee,  and  was 
not  bound  by  5  280,  Practice  Act,  limiting 
fees  to  $5  a  day.  Mesnager  v.  De  Leonis, 
140  Cal.  402,  73  P.  1052. 

66.  The  fees  of  a  deputy  sheriff,  though 
only  a  de  facto  officer  for  serving  papers, 
and  the  cost  of  printing  copies  by  plaintiffs 
allowed  as  costs.  Williamson  v.  Lake  Coun- 
ty  [S.  D.]   96  N.  W.  702. 

67.  Bgan  v.  Finney,  42  Or.  599,  72  P.  133. 

68.  Master  In  chancery  should  file  an  item- 
ized statement  of  services  and  fees  allowed 
by  law;  stenographer's  fees  for  taking  tes- 
timony cannot  be  included.  Smyth  v.  Stod- 
dard, 203  111.  424,  67  N.  E.  980.  Under  Rev. 
Laws,  0.  165,  §  84,  providing  for  an  allow- 
ance by  court  to  commissioners,  assessors, 
referees,  etc.,  the  prevailing  party  cannot  tax 
as  costs  sums  voluntarily  paid  by  him  to 
them  as  compensation  for  services,  or  for 
hire  of  stenographer  under  agreement  of 
counsel.  Boston  Belting  Co.  v.  Boston,  183 
Mass.  254,  67  N.  E.  428.  Defendant  In  action 
for  separation  after  a  mistrial  should  not  be 
required  to  pay  for  stenographer's  minutes, 
they  not  being  necessary.  Herrmann  v. 
Herrmann,  88  App.  DIv.  76,  84  N.  T.  S. 
736.  Where  a  stenographer  was  employed 
by  a  referee,  the  parties  were  liable.  Mc- 
Reynolds  v.  Manger,  84  N.  T.  S.  982. 

69.  The   amount  of  costs  not  being  fixed 
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been  allowed^'  to  a  garnishee,"  and  have  been  given  in  stockholder's  suits,'''  and 
partition,"  except  when  party  defended  in  good  faith,'*  divorce,'^  injunction 
suits,'*  and  suits  against  insurance  companies,"  and  are  commonly  stipulated  for 
on  foreclosure,'*  and  may  also  be  recovered  in  a  separate  action;"  but  they  have 
been  refused  in  a  taxpayer's  action,*"  a  suit  for  an  accounting,'^  and  actions  ex 
contractu,*'  or  in  attachment.**  In  New  York,  additional  allowances  are  nviRU- 
in  difiBcult  cases,**  but  the  statute  permitting  the  same  is  strictly  construea.'* 
Items  may  be  divided  where  causes  are  tried  together,*'  where  recovery  is  had 
from  only  a  part  of  the  parties."    A  party  who  incurs  them  is  responsible  for  costs.** 


by  Laws   1902,  p.   1561,  c.   580,  §  332.     Blum, 
Jr.  Sons  V.  O'Connor,  84  N.  T.  S.  207. 

70.  Judgment  for  solicitor's  fees  taxed  on 
reference  to  master  may  be  sued  on  in  an- 
other jurisdiction.  Linton  v.  Jansen,  1  Neb. 
Unoff..  352,  95  N.  W.  675. 

71.  Under  Pa.  P.  L.  627,  a  garnlsliee  wliloh 
successfully  contested  plaintiff's  claim  is  en- 
titled to  a  reasonable  counsel  fee.  New 
York  Finance  Co.  v.  Potter,  126  Fed.  432. 

72.  Minority  stockholders  who  success- 
fully sued  to  restrain  a  transfer  of  corporate 
property  were  entitled  to  have  attorney's 
fees  taxed  as  part  of  their  costs,  and  in  as- 
certaining the  amount,  the  court  should  con- 
sider the  labor  and  time  Involved,  the  im- 
portance of  the  litigation  and  unsuccessful 
intermediate  appeals.  Forrester  v.  Boston  & 
M.  Consol.  Copper  &  Silver  Mln.  Co.  [Kan.] 
74  P.  1088.  Allowance  of  attorney's  fee  not 
premature  where  decree  disposed  of  issues 
and  left  nothing  but  an  accounting.  Id. 
[Kan.]   76  P.  211. 

7S.  In  partition,  solicitor's  fees  may  be  al- 
lowed unless  defense  made  in  good  faith 
was  substantial  and  necessary,  and  the  skill 
and  standing  of  counsel  is  to  be  taken  into 
consideration,  and  decree  may  be  made  in 
favor  of  solicitor,  though  he  ia  not  a  party 
to  the  suit.  McMullen  v.  Reynolds,  105  111. 
App.  386.  Under  Chancery  Act  1902,  §  91, 
counsel  fees  may  be  awarded  in  a  partition 
suit,  but  where  a  second  reference  was  nec- 
essary because  of  mistake  of  counsel,  it  will 
affect  the  amount.  MoMuUen  v.  Doughty  [N. 
J.  Eq.]  55  A.  115. 

74.  Joest  V.  Adel,  209  111.  432,  70  N.  B. 
638. 

75.  Where  in  divorce,  the  court  refused  to 
confirm  the  report  of  the  referee  in  favor  of 
the  wife,  and  further  reference  is  ordered, 
the  wife  will  be  allowed  additional  counsel 
fees.  Bauer  v.  Bauer,  42  Misc.  557,  87  N.  T. 
S.  607. 

76.  In  an  injunction  suit  where  over  J2,- 
000  W9.S  Involved,  $200  attorney's  fees  was 
not  excessive.  North  Lumber  Co.  v.  Gary 
[Miss.]  36  So.  2. 

77.  Plaintiff  entitled  to  recover  attorney's 
fees  in  action  against  Insurance  companies 
to  be  awarded  in  same  action,  chap.  4173  be- 
ing constitutional.  Hartford  Fire  Ins.  Co.  v. 
Redding  [Fla.]  37  So.  62. 

78.  Complainant  In  bill  to  foreclose  en- 
titled to  attorney's  fees,  though  bill  was 
taken  pro  confesso  against  mortgagor,  where 
a  co-defendant  contested.  Peacock,  Hunt  & 
West  Co.  V.  Thaggard,  128  F.  1005.  On  fore- 
closure by  receiver  of  an  insolvent  building 
and  loan  association,  attorney's  fees  provided 
In  the  mortgage  are  properly  allowed.  Ot- 
tensoser  v.  Scott  [Fla.]  37  So.  161. 

79.  Suit  by  attorneys  for  services  ana  dis- 


bursements.    Lewis   V.    Snook,    83   App.    Dlv. 
343,  84  N.  T.  S.  634. 

80.  Criswell  v.  Board  of  Directors  of 
Everett  School  Diat.  No.  24,  34  Wash.  420,  75 
P.  984. 

81.  In  an  action  for  an  accounting,  plain- 
tiff cannot  recover  counsel  fees,  but  only  the 
statutory  costs,  which  in  contemplation  of 
law  are  full  indemnity.  Rowland  v.  Had- 
dock,  183  Mass.  360,  67  N.  E.   347. 

82.  Under  Civil  Code  1895,  §  3796,  attor- 
ney's fees  will  not  be  allowed  the  successful 
party  on  an  action  ex  contractu,  where  there 
was  no  bad  faith  in  the  transaction.  Trad- 
ers' Ins.  Co.  V.  Mann,  118  Ga.  381,  45  S.  B. 
426.  Attorney's  fees  will  not  be  taxed  In  a 
suit  on  a  note  unless  defendant  Is  notified  in 
writing  ten  days  before  suit  is  brought. 
Holcombe  v.  Cable  Co.,  119  Ga.  466,  46  S.  E. 
671.  Counsel  fees  cannot  be  recovered  as 
damages  in  a  suit  for  breach  of  contract. 
Kaufmann  v.  Kirker,  22  Pa.  Super.  Ct.  201. 

83.  Where  one  succeeded  In  defending  his 
right  to  property  which  was  attached  as  that 
of  another,  he  cannot  recover  his  attorney's 
fees  In  an  action  against  the  attaching  cred- 
itors. Bogard  v.  Tyler's  Adm'r,  25  Ky.  L.  R. 
1416,  78  S.  W.  138. 

84.  $2,000  given  as  an  additional  allow- 
ance in  a  "difficult  and  extraordinary"  case, 
where  state  sued  for  several  hundred  thou- 
sand dollars  under  game  law  and  recovered 
nothing.  It  being  not  over  6%  of  amount 
claimed  after  eliminating  causes  of  action 
to  which  demurrer  had  been  sustained.  Peo- 
ple V.  Bootman,  88  N.  T.  S.  887. 

85.  Additional  allowance  of  $2,000  not  Jus- 
tified where  verdict  of  $75,000  for  death  In 
an  ordinary  action  for  negligence.  Standard 
Trust  Co.  V.  New  York,  etc.,  R.  Co.,  178  N.  Y. 
407,  70  N.  E.  925.  An  additional  allowance  of 
costs  to  the  amount  of  $600  not  allowed. 
Swan  V.  Stiles,  87  N.  Y.  S.  1089.  Not  allowed 
where  nothing  of  value  In  litigation  on  which 
to  base  It.  Hauptmann  v.  Hauptmann,  91 
App.  Div.  197,  86  N.  Y.  S.  427. 

86.  Where  three  cases  were  tried  togeth- 
er, the  witnesses  were  entitled  to  three  fees, 
the  $2.50  for  deposition  could  be  taxed  in 
each  case,  and  special  examiner  was  entitled 
to  three  fees  for  each  witness  and  exhibit, 
but  the  clerk  was  entitled  to  only  one  fee 
for  supervising  the  record,  and  commissioner 
to  one  fee  for  deposition.  Waterman  Co.  v. 
Lockwood,   128  F.  174. 

87.  Where  appeal  Is  Joint  as  to  both  re- 
spondents, and  appellant  recovers  of  one 
only,  he  is  entitled  to  one-half  costs  of  ap- 
peal. McKenzie  v.  Royal  Dairy  [Wash.]  77 
P.  680. 

88.  Under  Sayles'  Rev.  Civ.  St.  art.  1421, 
each  party  is  responsible  to  the  officers  of 
the  court  for  costs  Incurred  by  himself,  and 
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On  appeal.^' — The  successful  party  to  an  appeal  is  entitled  to  tax  costs  for 
assignment  of  errors,  briefs/"  settling  a  case,"^  transcripts,'^  or  for  an  amended 
abstract  of  testimony  which  supplies  omissions''  ia  each  suit  in  which  they  are 
filed."*  But  he  will  be  taxed  with  costs  if  they  were  filed  too  late,""  or  were  un- 
necessary,"^  or  prolix."'  Costs  cannot  be  taxed  under  an  act  passed  after  notice 
of  appeal  was  served."  In  Minnesota^  the  fee  for  an  appeal  bond  can  be  taxed,"* 
but  in  South  Dakota,  neither  that  nor  stenographer's  fees  can  be  taxed.^  Dis- 
missal carries  costs,^  but  not  a  fee  for  argument,'  and  a  rehearing  entitles  party 
to  additional  costs.*    Where  a  successful  appellant  subsequently  loses,  he  may  set 


so  court  could  refuse  motion  to  have  testi- 
mony transcribed,  where  defendant  did  not 
assure  payment  for  It.  Allen  v.  Hazzard 
[Tex.  Civ.  App.]  77  S.  "W.  266. 

89.  See  1  Curr.  li.  814. 

90.  Where  appellant  In  reply  brief  did  not 
make  any  new  argument,  the  costs  would  be 
taxed  to  him.  Sohoonover  v.  Petoina  [Iowa] 
100   N.    W.    490. 

91.  "Where  defendant  was  finally  success- 
ful, he  was  entitled  to  costs  of  making-  and 
serving  a  case  on  motion  for  new  trial,  not- 
withstanding that  he  also  obtained  leave  to 
file  an  amended  answer  on  paying  costs  as 
taxed  in  judgment  roll.  Ireland  v.  Harlam, 
88  N.  T.  S.   990. 

03.  Costs  of  making  transcript  of  record 
are  part  of  costs  of  appeal,  and  may  be 
recovered  by  successful  appellant,  though 
final  judgment  goes  against  him.  Dobson 
V.  Southern  R.  Co.,  133  N.  C.  624,  45  S.  B. 
958.  Under  Laws  1893,  p.  132,  c.  61,  §  29, 
the  prevailing  party  may  recover  the 
amount  actually  paid  a  stenographer  for 
making  transcript  not  to  exceed  10  cents  a 
folio,  and  clerk  may  estimate  the  folios  by 
taking  the  average  of  a  few  pages.  Nelson 
V.  McLellan,  34  Wash.  181,  75  P.  635. 

93.  Wilkie  v.  Sassen,  123  Iowa,  421,  99 
N.   W.    124. 

94.  Where  plaintiff  has  adverse  judgment 
rendered  against  him  in  three  suits,  he  can- 
not bind  the  transcripts  together  and  demand 
that  the  clerk,  on  payment  of  a  single  fee, 
shall  docket  them  as  one  appeal.  Rachofs- 
ky  v.  Benson  [Colo.  App.]  77  P.  862.  Where 
parties  stipulated  that  the  briefs  and  ab- 
stract might  be  used  in  another  appeal  where 
their  positions  were  reversed,  it  did  not 
prevent  respondents  being  taxed  with  full 
costs  in  this  suit.  McFarlane  v.  Cornelus, 
43  Or.  513,  74  P.  468. 

Contra:  A  party  can  only  be  allowed 
what  he  actually  disburses,  and  where 
printed  briefs  in  a  set  of  oases  were  iden- 
tical except  for  names  of  parties  on  the 
covers,  he  will  not  be  allowed  the  customary 
rate  of  $1  a  page.  Kelly  v.  Oksall  [S.  p.] 
97  N.  W.  11. 

95.  Appellees'  additional  abstract  was 
stricken  from  the  files  for  delay.  Rldgeway 
V.  Jewell  [Iowa]  95  N.  W.  410.  The  expenses 
of  filing  an  additional  abstract  by  appellee 
(which  contained  the  testimony  In  full), 
where  a  proper  abstract  had  been  filed  by 
appellant,  cannot  be  charged'  against  the 
unsuccessful  appellant.  Gillett  v.  GlUett, 
207  111.  136,  69  N.  B.  942. 

96.  Unnecessary  amendment  of  abstract. 
Farmers'  Sav.  Bank  v.  Independent  School 
Dist.  of  Farmington,  122  Iowa,  99,  97  N.  W. 
988.  Where  appellee  filed  a  long  abstract 
of   matter   which    was    better   stated    in   ap- 


pellant's abstract,  the  cost  of  printing  was 
charged  to  appellee,  though  judgment  was 
aflirmed.  Wissler  v.  Atlantic,  123  Iowa,  11, 
98  N.  W.  131.  Where  brief  of  283  pages  was 
filed,  consisting  of  long  arguments,  and  ex- 
tended quotations  from  cases,  and  other  mat- 
ters having  no  proper  place  in  a  brief,  the 
prevailing  party  would  not  be  allowed  t» 
recover  the  cost  of  printing.  Pinlen  v. 
Heinze,  28  Mont.  548,  73  P.  123.  A  fee  for  a 
copy  of  bin  of  exceptions  can  only  be  taxed 
when  it  was  necessary  for  the  appeal,  and 
Rev.  St.  1899,  §§  10,  115  does  not  authorize 
a  fee  for  preparing  a  bill  of  exceptions. 
Drumm-Flato  Commission  Co.  v.  Gerlach 
Bank  [Mo.  App.]  79  S.  W.  714.  Printing  cer- 
tain testimony  which  was  unnecessary. 
Harris  v.  Davenport,  132  N.  C.  697,  44  S.  B. 
406. 

97.  Where  assignments  of  error  which 
might  have  been  Included  in  14  pages  cover- 
ed 114  pages,  the  cost  of  printing  the  100 
pages  would  be  charged  to  the  successful 
appellant.  Dorr  Cattle  Co.  v.  Des  Moines 
Nat.  Bank  [Iowa]  98  N.  W.  918.  Appellee 
filed  a  prolix  amendment  of  abstract.  War- 
ren v.  Miller  &  Sons  [Iowa]  99  N.  W.  127. 
Where  appellee's  additional  abstract  set  out 
by  question  and  answer  the  evidence  in  the 
abstract,  it  would  be  stricken  out.  Wunder- 
lin  V.  Wunderlln  [Iowa]  100  N.  W.  37.  Appel- 
lant incorporated  in  transcript  the  formal 
parts  of  pleadings.  Greene  v.  Montana  Brew- 
ing Co.,  28  Mont;  380,  72  P.  751.  Though  ap- 
pellants prevailed,  they  were  allowed  to  re- 
cover only  one-third  of  cost  of  printing  ab- 
stract, as  it  contained  matter  relating  to 
judge's  charge  to  which  no  exception  was 
taken,  and  to  other  Irrelevant  matters. 
Moore  v.  Dickson  [Wis.]  99  N.  W.   322. 

98.  An  appeal  is  taken  when  notice  of  in- 
tention to  appeal  is  served.  Saverance  v. 
Lockhart,  66  S.  C.  639,  45  S.  B.  83. 

99.  The  reasonable  sum  paid  to  a  surety 
company  for  an  appeal  bond.  Wadleigh  v. 
Duluth   St.    R.   Co.    [Minn.]    100   N.    W.    362. 

1.  No  statutory  authority.  Elfrlng  v. 
New  BIrdsall   Co.    [S.   D.]    96   N.   W.   703. 

2.  Where  defendant  appealed  from  a  de- 
cree In  divorce  and  In  the  meanwhile  se- 
cured a  new  trial  and  decree  In  her  favor, 
the  appeal  would  be  dismissed  with  costs  to 
appellant,  as  her  action  amounted  to  an 
abandonment  of  appeal.  Belding  v.  Belding 
[Iowa]    97   N.  W.   1112. 

3.  Where  an  appeal  is  dismissed  as  the 
result  of  a  preliminary  motion,  respondent 
cannot  tax  a  fee  for  argument.  In  re  George 
Wray  Drug  Co.,  87  N.  T.  S.  676. 

4.  On  rehearing,  party  entitled  to  re- 
cover same  amount  of  costs  as  at  original 
hearing,     including    printing    of    additional 
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off  the  costs  of  appeal/  wHch  may  not  include  disbursements.*  An  additional 
amount  of  damages  ■will  be  giyen  where  writ  of  error^  or  an  appeal'  was  taken 
merely  for  delay,  and  not  in  good  faith,*  unless  the  judgment  was  for  costs  only** 
or  in  rem.^^ 

In  criminal  proceedings.^^ — Counsel  are  not  entitled  to  fees  for  a  dilatory 
criminal  appeal,^'  nor  are  officials  entitled  to  fees  for  acts  which  they  failed  to  do^* 
or  did  in  an  illegal  manner.^'  Officers  cannot  be  deprived  of  their  fees  by  ordi- 
nance,^°  but  neither  can  they  sue  the  city'^  except  as  provided  by  statute.** 

§  8.  Procedure  to  tax  costs}* — Statements  of  costs  must  be  filed  within  the 
time  limited,'"*  and  it  then  becomes  the  clerk's  duty  to  tax  them,^*  if  there  is 


briefs   served   by   leave   of   court.      Crane   v. 
Odegard,    12   N.   D.    135,   96   N.   W.   326. 

B.  Where  defendant  wins  on  appeal,  but 
loses  on  a  second  trial,  he  Is  only  entitled 
to  set  off  against  the  verdict  the  costs  which 
are  necessary  to  bring  the  case  up,  but 
does  not  include  costs  In  lower  court  of  en- 
tering verdict,  judgment  and  motion  for 
new  trial.  Central  of  Georgia  R.  Co.  v. 
Glascock  [Ga.]   47  S.  B.  910. 

6.  Where  an  order  was  reversed  on  ap- 
peal to  the  supreme  court  "with  costs"  that 
did  not  Include  disbursements.  Wilson  v. 
Lange,  84   N.  T.  S.  519. 

7.  10%  damages  allowed  under  rule  28. 
Chicago  Terminal  Transfer  B.  Co.  v.  Bomber- 
ber  £C.  C.  A.]  130  F.  884. 

8.  Where  an  appeal  from  the  appellate 
court  to  the  supreme  court  is  prosecuted  for 
delay,  5%  damages  will  be  added.  Bast  St. 
Louis  Connecting  R.  Co.  v.  Altgen  [111.]  71 
N.  E.  377. 

9.  Damages  for  delay  necessitated  by  an 
appeal  (5  567  B.  &  C.  Comp.)  will  not  be  al- 
lowed where  appeal  was  taken  In  good  faith. 
Manary  v.  Runyon,  43  Or.  495.  73  P.  1028. 

10.  Civ.  Code,  §  764,  providing  10%  dam- 
ages on  amount  superseded  shall  be  awarded 
against  appellant  on  affirmance  of  a  judg- 
ment for  the  payment  of  money,  does  not 
apply  where  the  only  judgment  for  money 
was  for  costs.  Oberdorfer  v.  White  [Ky.] 
80  S.  W.  1099. 

11.  10%  damages  will  not  be  awarded  on 
the  affirmance  of  a  Judgment  to  enforce  an 
assessment  for  street  Improvement,  as  the 
judgment  superseded  was  in  rem.  Orth  v. 
R.  B.  Park  &  Co.   [Ky.]   81  S.  W.   251. 

12.  See  1  Curr.  L.  814. 

13.  Where  appeal  was  taken  by  one  un- 
der sentence  of  death  solely  for  delay,  no 
counsel  fees  would  be  awarded  his  counsel 
under  Code  Cr.  Proc.  5  308.  People  v.  Trlola, 
176  N.  T.  407,   67  N.  B.  968. 

14.  A  jailer  Is  not  entitled  to  fees  for 
court  he  did  not  attend.  Threlkeld  v.  Liv- 
ingston County  Fiscal  Court  [Ky.]  80  S.  W. 
1095. 

15.  Where  a  deputy  sheriff  Inserted  the 
names  of  twelve  additional  witnesses  in  the 
subpoena.  It  was  error  to  Include  their  ex- 
pense In  the  cost  bill.  Manuel  v.  State  [Tex. 
Cr  App.]  74  S.  W.  30.  Where  the  arrest 
made  by  sheriff  is  illegal,  the  costs  cannot 
be  taxed  against  defendant.  Ex  parte 
Sykes   [Tex.  Cr.  App.]   79  S.  W.  538. 

16.  Mayors  of  cities  in  Ohio  are  entitled 
to  retain  fees  and  costs  collected  In  crim- 
inal cases  tried  before  them,  and  a  city  or- 
dinance redulrlng  such  fees  and  costs  to 
be  paid   Into  the  city  treasury  is  Invalid  as 


in  conflict  with  the  statute  [Rev.  St.  § 
1309].  City  of  Plqua  v.  Cron,  2  Ohio  N.  P. 
(N.  S.)  165. 

17.  Provision  that  prisoners  were  to  work 
out  their  fees  due  to  officers  and  that  city 
was  not  liable  does  not  authorize  suit 
against  city,  especially  in  absence  of  sho'w- 
ing  that  prisoners  in  fact  worked  out  their 
fees.  Portner  v.  Hlgginsville  [Mo.  App.]  80 
S.  W.  983.  Pees  of  officers  in  prosecution  of 
violations  of  city  ordinances  cannot  be  col- 
lected in  suit  from  city  In  the  absence  of 
any  statute.  Kreader  v.  Fremont  [Neb.]  96 
N.  W.  616.  In  a  small-offense  case  before  a 
justice,  where  costs  have  been  taxed  against 
defendant,  and  for  failure  to  pay  he  has  been 
committed  to  the  work  house,  the  costs  to 
be  collectible  of  the  county  must  be  rati- 
fied by  the  judge  of  the  circuit  court  and 
the  attorney  general  as  in  other  criminal 
cases.  Musgrove  v.  Hamilton  County  [Tenn.] 
77  S.  W.  779. 

18.  Clerk  of  circuit  court  proper  party  to 
mandamus  comptroller  to  honor  his  requisi- 
tion to  pay  money  for  witnesses  before  the 
grand  jury,  which  the  state  and  not  the 
county  pays.  State  v.  Croom  [Fla.]  37  So. 
303. 

19.  See  1  Curr.  L.    815. 

20.  Where  party  failed  to  file  statement 
of  costs  "Within  6  days  of  judgment,  he  "was 
precluded  from  recovering  costs  [Laws  1903, 
p.  209].  McParlane  v.  McFarlane,  43  Or.  477, 
75  P.  139.  Failure  to  file  statement  of  costs 
within  5  days  of  Judgment  prevents  recov- 
ery of  disbursements,  but  not  of  costs,  $16 
attorney's  fee  and  $10  clerk's  fee,  allowed 
of  course.  Anderson  v.  Adams,  44  Or.  529,  76 
P.  16.  B.  &  C.  Comp.  §  668,  as  amended, 
requiring  service  on  such  adverse  parties  as 
are  entitled  to  notice,  and  filing  with  clerk 
of  statement  of  disbursements  within  6  days 
of  judgment,  or  If  after  that  time  that  It 
must  be  served  whether  adverse  party  ap- 
peared or  not,  does  not  require  service  If 
statement  Is  filed  within  the  5  days.  Bgan 
V.  -North  American  Sav.  L.  &  Bldg.  Co.  [Or.] 
77  P.  392.  Where  parties  filed  their  first  cost 
bin  In  time,  the  court  had  the  right  to  per- 
mit the  filing  of  a  supplemental  bill.  Dig- 
nan  v.  Nelson,  26  Utah,  186,  72  P.   936. 

21.  Where  judgment  was  reversed  with 
costs  to  abide  a  new  trial  which  resulted  In 
appellant's  favor,  his  rights  to  costs  became 
fixed,  and  It  was  the  clerk's  duty  to  tax 
them.  Beck  v.  Kerr,  87  App.  Div.  1,  83  N. 
T.  S.  1057.  The  costs  Including  fees  of 
referee  and  stenographer  and  allowances  to 
assignee  for  benefit  of  creditors  should  be 
taxed  by  clerk,  but  where  all  parties  have 
been    notified   and   there   la    no    dispute,    the 
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error,**  or  no  notice;  a  motion  for  new  taxation**  or  for  retaxation**  should  be 
made  to  entitle  party  to  a  review.*'  In  some  states,  an  appeal  is  not  allowed,*' 
and  mandamus  is  the  proper  remedy  to  review  a  retaxation.^'  In  others  an  appeal 
should  be  taken  from  the  judgment,*'  or  the  court  may  review  the  matter  regard- 
less of  how  it  came  up,*°  provided  it  is  not  too  late.*"  Attorney's  fees  need  not  be 
demanded  in  the  complaint,"  but  they  should  be  awarded  to  the  attorneys  sepa- 
rately,'* and  testimony  as  to  their  value  should  be  taken  at  the  hearing.'*  The 
right  to  them  may  be  lost  by  the  lapse  of  time.**  A  judgment  is  necessary  to 
collect  costs,'"  and  the  amount  should  be  stated  therein,"  and  itemized  in  the 
execution."    Execution  therefor  may  be  enjoined  in  case  of  doubt." 


court  win  allow  them.  In  re  Oakley,.  85  N. 
T.  S.  227.  It  Is  duty  of  clerk,  Rev.  St.  1895, 
art.  2324,  to  tax  costs  In  every  case  after 
final  Judgment,  this  being  a  ministerial  duty, 
and  a  court  may  retax  costs  which  were 
omitted  by  his  mistake,  though  the  Judg- 
ment has  been  paid.  Patton  v.  Cox  [Tex.] 
77  S.  "W.  1025. 

22.  Where  sums  were  due  a  receiver  w^ho 
was  Improperly  appointed,  It  was  error  to 
tajc  them  as  costs  against  the  complainants 
without  giving  them  a  chance  to  be  heard. 
Wills  Valley  Mln.  &  Mfg.  Co.  v.  Galloway, 
139  Ala.  276,  35  So.  850. 

23.  Where  costs  were  taxed  without  no- 
tice by  clerk  and  defendant  gave  immedi- 
ate notice  of  retaxatlon,  but  failed  to  appear 
at  the  hearing,  and  the  proceedings  were 
dismissed,  plaintiff's  remedy  was  to  move 
for  a  new  taxation,  and  not  to  compel  de- 
fendants to  retax  their  costs.  Taloott  v. 
Jonasson,  87  N.  Y.  S.  521. 

24.  A  petition  to  retax  under  Code  1896, 
S  1369,  as  a  charge  waa  made  for  each  figure 
instead  of  for  each  amount,  but  not  alleging 
that  costs  accrued  after  adoption  of  section, 
is  insufllclent.  Russell  v.  Puryear,  139  Ala. 
568,  36  So.  722.  Motion  to  retax  costs  dis- 
missed as  too  Indefinite.  Casto  v.  Eigeman 
[Ind.]  70  N.  B.  807. 

25.  Errors  in  taxation  of  costs  cannot  be 
reviewed  unless  a  motion  for  retaxatlon  was 
made  In  the  court  below  and  overruled. 
Topping  V.    Douglas    [Iowa]    96   N.   W.    1085. 

26.  No  appeal  from  award  of  costs  In  cir- 
cuit court,  though  erroneous.  Fleshman  v. 
McWhorther  [W.  Va.]  46  S.  B.  116. 

27.  Where  judgment  was  given  for  costs, 
the  clerk  cannot  disregard  it,  the  remedy  be- 
ing a  writ  of  error,  nor  could  circuit  court 
on  appeal  from  clerk  disallow  certain  Items 
where  no  exception  was  taken  and  Its  action 
could  be  reviewed  on  mandamus.  Schmidt 
V.  Donovan  [Mich.]    99  N.  W.  877. 

28.  An  order  refusing  to  disallow  defend- 
ant's costs  made  after  final  judgment  is 
only -reviewable  on  appeal  from  Judgment  of 
which  the  costs  were  a  part.  Spencer  v. 
Mungus,  28  Mont.  357,  72  P.  663.  No  appeal 
lies  from  order  taxing  costs,  but  only  from 
the  judgment,  and  memorandum  served  by 
party  claiming  costs  Is  prima  facie  evidence 
of  their  being  proper.  King  v.  Allen  [Mont.] 
73  P.  1107.  Case  Is  appealable,  though  only 
Judgment  Is  for  costs.  Crebbln  v.  Shlnn 
[Colo.  App.]   74  P.  795. 

29.  Whether  proper  Items  of  costs  and 
disbursements  have  been  taxed  by  the  clerk 
should  be  raised  by  appeal,  though  the  court 
will  review  the  acts  of  the  clerk,  regardless 
of  the  manner  In  which  they  are  presented 
for  review.     Kelly  v.  Oksall  [S.  D.]  97  N.  W.  11. 


SO.  Where  appellant's  coats  were  scaled 
down  by  the  chancellor  and  no  appeal  was 
taken,  the  costs  would  not  be  retaxed  after 
the  lapse  of  a  year.  Paisley  v.  Jones  [Miss.] 
34  So.  557.  Where  a  petition  for  specific 
performance  was  dismissed  without  costs, 
the  court  cannot  amend  by  a  nunc  pro  tunc 
Judgment  and  award  costs,  as  that  Is  not 
supplying  evidence  or  correcting  clerical  er- 
rors. In  re  Potter's  Estate,  141  Cal.  424,  75 
P.  850. 

31.  Under  Code  Civ.  Proc.  §  1196,  providing 
for  reasonable  attorney's  fees  In  the  su- 
perior and  supreme  courts,  no  allegation 
was  necessary  In  the  complaint.  Ah  Louis 
V.  Harwood,  140  Cal.  500,  74  P.  41. 

32.  Where  attorneys  employed  were  not 
partners,  the  court  must  allow  them  com- 
pensation separately  out  of  the  fund  re- 
covered, and  on  appeal  the  whole  question 
as  to  amount  was  reopened.  Glidden  v. 
Cowen  [C.  C.  A.]   123  F.  48. 

33.  In  foreclosure  proceedings,  where 
deed  provides  for  solicitor's  fees,  it  Is  proper 
to  take  proof  of  value  of  services  already 
rendered,  and  to  be  rendered,  at  the  close  of 
the  testimony  In  chief.  Unity  Co.  v.  Equita- 
ble Trust  Co.,  204  111.  595,  68  N.  B.  654. 
Vice-chancellor  should  hear  the  parties  on 
the  question  of  amount  of  counsel  fees.  Mc- 
MuUen  v.  Doughty  [N.  J.  Eq.]   55  A.  116. 

34.  Under  Rev.  St.  1899,  §  9378,  authoriz- 
ing the  county  to  employ  attorneys  in  suits 
for  taxes  and  allowing  them  fees,  the  court 
cannot  three  years  after  term  at  which  Judg- 
ment was  entered  tax  their  fees.  State  v. 
Keokuk  &  W.  R.  Co.,  176  Mo.  443,  75  S.  W. 
636. 

35.  A  sherifC's  deed  based  on  an  execution 
for  costs  In  a  criminal  case  where  no  Judg- 
ment for  costs  was  entered  Is  void.  Hendon 
V.  Delvichio,  137  Ala.  594,  34  So.  830.  The 
decree  awarding  divorce  and  costs  Is  suffi- 
cient to  sustain  the  latter,  though  the  find- 
ings were  not  sufficient  to  sustain  the  rest 
of  the  decree.  Musselman  v.  Musselman, 
140  Cal.  197,  73  P.  824.  Where  party  is  en- 
titled to  costs  as  a  consequence  of  a  deci- 
sion, the  record  should  show  a  Judgment 
therfefor,  and  If  It  does  not,  the  court  has 
power  to  remedy  the  defect.  Thomas  v. 
Thomas,   98   Me.   184,   56   A.   651.  . 

30.  As  matter  of  form,  the  final  decree 
should  state  the  amount  of  costs,  but  it  will 
not  be  set  aside  for  a  mere  matter  of  form. 
Bast  Tennessee  Land  Co.  v.  Leeson  [Mass.] 
69  N.   B.   351. 

37.  An  execution  for  costs  where  the  wit- 
ness fees  were  not  itemized  Is  void  [Code 
1896,  §5  1337,  1340,  1833].  Stephens  v.  Head. 
138   Ala.   455,  35  So.  565. 
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§  9.  Enforcement  and  payment  of  the  cost  judgment.** — Costs  may  be  col- 
lected on  an  attachment,*"  or  on  an  execution  against  the  person.*^  Judgment 
may  be  summarily  entered  against  the  sureties  on  the  bond.*'  The  clerk  may  re- 
fuse to  perform  an  act  until  the  cost  is  paid,*'  except  where  the  state  is  a  party.** 
The  granting  of  motions  may  be  expressly  conditioned  on  the  payment  of  coste,** 
though  one  is  not  in  contempt  for  failure  to  do  so.**  Failure  to  pay  commonly 
operates  as  a  stay  to  any  progressive  action  by  the  party,*'  but  this  may  be 
waived  by  the  other.**  A  second  action  for  the  same  cause  will  be  stayed  until 
the  costs  of  the  first  are  paid,**  unless  one  was  legal  and  the  other  equitable."" 
A  state  may  recover  from  unsuccessful  defendants  the  costs  which  it  has  in- 
curred.'^ 

COSTS   IN  THE   CIRCUIT   COURT  OF   APPEALS.* 

tSPBOlAIi  AETIOI.E  BY  WAIiTEB  A.  SHTTMAKBB.] 

Bight  to  costs  and  against  whom  taxable. — On  affirmance,  the  rules  provide 


38.  Where  the  evidence  was  conflicting, 
It  was  proper  for  judge  to  enjoin  a  certain 
cost  fi.  fa.  Issued  in  a  contested  election 
case,  until  a  hearing  could  be  had  on  the 
Issues  raised  by  the  pleadings.  McLeod  v. 
Reid    [Ga.]    48    S.    E.    315. 

39.  See   1  Curr.   L.   815. 

40.  Where  an  attachment  is  a  valid  lien. 
It  secures  the  costs,  which  should  be  paid 
in  full  from  the  proceeds,  the  same  as  the 
original  debt.  Bories  v.  Union  Bldg.  &  Loan 
Ass'n,   141   Cal.   79,   74   P.   554. 

41.  In  an  action  of  tort  where  if  plaintiff 
.succeeded  defendant  is  liable  to  arrest,  a 
'judgment  in  favor  of  defendant  may  be  en- 
j  forced  by  execution  against  the  person. 
iSaffier    v.    Haft,    86    App.    Div.    284,    13    Ann. 

Cas.  318,  83  N.  T.  S.  763.  Where  defendant, 
a  woman,  was  entitled  to  costs,  execution 
against  the  person  of  plaintiff  should  not  be 
granted,  since  he  could  not  have  it  against 
her.     Allen  v.  Beoket,  84  N.  T.  S.  1009. 

42.  Under  Code,  §  3852,  after  final  judg- 
ment the  court  may  render  judgment  sum- 
marily against  sureties  for  costs,  they  not 
being  entitled  to  jury  trial  or  change  of 
venue.  Rogers  v.  Western  Mut.  Life  Ass'n, 
183  Iowa,  722,  99  N.  W.  589.  On  dismissal 
of  an  action,  court  may  enter  judgment 
against  sureties  on  bond  for  costs,  and  this 
though  the  bond  had  been  lost,  but  a  copy 
had  been  filed  under  Rev.  St.  1899,  §  4560. 
Jordan  v.  Vaughn  [Mo.  App.]  78  S.  W.  316. 

43.  Refusal  to  print  portion  of  record 
containing  evidence  in  equity  suit.  Allis  v. 
Hall,   76   Conn.   322,   56  A.   637. 

44.  In  an  action  by  a  tax  collector  on  be- 
half of  a  state  and  a  parish  to  recover  a 
license,  the  clerk  had  no  right  to  withhold 
the  transcript  of  appeal  until  costs  were 
paid.  State  v.  Estorage,  110  La.  479,  34  So. 
643. 

45.  Motion  was  denied  with  right  to  re- 
new it  on  payment  of  costs  previously  in- 
curred. Murphy  V.  Kelly,  89  App.  Div.  619, 
85  N.  Y.  S.  912.  The  granting  of  a  new  trial 
may  be  conditional  on  the  payment  of  costs. 
Connor  Co.  v.  GoodwlUie  [Wis.]  98  N.  W. 
528. 

46.  Plaintiff  was  ordered  to  pay  costs  by 
next  term  or  action  would  be  dismissed. 
Ex  parte  Colley  [Ala.]   37  So.  232. 

47.  Defendant   cannot  have    an   order   va- 


cating another  order  where  he  was  already 
in'  default  in  payment  of  costs  of  previous 
orders  [Code  Civ,  Proc.  §  779].  Albany  Brass 
&  Iron  Co.  V.  Alton,  84  N.  T.  S.  ISO.  Plain- 
tiff may  appeal  from  an  order  granting  a 
motion  of  defendant,  though  previous  costs 
were  not  paid  and  action  was  stayed,  as 
this  was  not  a  progressive  step  on  his  part. 
Allen  V.  Beoket,  84  N.  T.  S.  1011.  Code  Civ. 
Proc.  §  779,  requiring  costs  of  motion  to  be 
paid  at  time  fixed  by  order,  or  otherwise 
within  10  days  of  service  of  order  or  pro- 
ceedings will  be  stayed,  does  not  operate 
as  a  stay  until  default  occurs.  Wasserman 
V.  Benjamin,  91  App.  Div.  547,  86  N.  T.  S. 
1022.  Under  Code  Civ.  Proc.  §  779,  staying 
proceedings  until  costs  on  interlocutory  costs 
are  paid,  the  stay  does  not  operate  until 
servive  of  copy  of  order,  and  if  none  Is 
served  and  the  case  is  put  on  the  calendar, 
the  court  cannot  strike  it  off.  Sire  v.  Shu- 
bert,  87  N.  T.  S.    891. 

48.  Where  defendant  obtained  leave  to 
have  a  default  judgment  vacated  on  pay- 
ment of  costs,  and  the  trial  began  without 
their  full  payment,  the  plaintiff  waived  the 
stay.  Dout  v.  Brooklyn  Heights  R.  Co.,  84 
App.    Div.    618,    82   N.   T.   3.    996. 

49.  Where  plaintiff  brought  a  suit  in  a 
different  county  from  the  one  where  the 
first  was  dismissed,  the  defendant  could  not 
have  an  Injunction  to  restrain  the  suit  until 
the  costs  of  the  first  were  paid,  as  the  court 
in  which  the  second  action  was  pending  had 
power  to  stay  the  suit.  Wabash  R.  Co.  v. 
Sweet  [Mo.  App.]  77  S.  W.  123.  A  second 
suit  for  the  same  cause  of  action  was  stayed 
until  the  costs  of  the  first  suit  where  plain- 
tiff defaulted  were  paid.  Fransioli  v.  Boor- 
man,  84  N.  T.  S.  128.  Failure  to  pay  costs 
where  action  had  been  dismissed  after  de- 
murrer resulted  in  order  to  dismiss  second 
action.  Hadwin  v.  Southern  R.  Co.  [S.  C] 
45  S.  E.  1019. 

50.  Where  plaintiff  lost  an  action  at  law 
on  the  ground  that  his  relief  was  equitable, 
his  suit  in  equity  would  not  be  stayed  until 
the  costs  of  the  former  were  paid.  John- 
son v.  Amberson  [Ala.]   37  So.   273. 

51.  A  state  may  recover  costs  which  It 
has  Incurred  from  unsuccessful  defendants. 
State  V.  New  Orleans  Debenture  Redemption 
Co.,  112  La.  1,  36  So.  205. 


•Acknowledgment   is   due  to   the   valuable    work   of   Mr.   Gunckel    on   Costs    In   Federal 
Courts,    from    which    many    citations    were    taken. 
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that  costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  and  on  reversal 
to  the  plaintiff  in  error  or  appellant,  unless  otherwise  ordered  by  the  court.^'  The 
fact  that  a  decree  is  affirmed  on  grounds  other  than  those  assigned  by  the  court 
below  does  not  impair  the  appellee's  right  to  costs.'*  An  exception  is  made  in 
case  of  the  United  States,  and  costs  are  not  allowed  for  or  against  it,""  and  this 
exemption  has  been  extended  to  a  collector  of  a  port,  sued  in  his  official  capacity ;°° 
but  the  contrary  rule  has  also  been  held."^ 

In  case  of  dismissal,  it  is  provided  that  costs  shall  be  allowed  to  the  defend- 
ant in  error  or  appellee,  unless  otherwise  agreed  by  the  parties,  except  where 
the  dismissal  is  for  want  of  jurisdiction.''^  In  the  eighth  circuit,  the  exception  as 
to  dismissals  for  want  of  jurisdiction  is  not  made.  In  event  of  modification, 
the  question  of  costs  is  subject  to  the  order  of  the  court,  which  may  divide  the 
costs,^*  allow  costs  to  neither  party,'"  or  allow  full  costs.*^     The  allowance  of 


5S.  Rule  SI,  S9  2,  S  (In  the  7th  Circuit 
this  rule  ia  numbered  29).  A  successful  ap- 
ipellant  has  been  charged  with  costs  because 
responsible  for  delay  in  proceedings.  The 
Ethel  [C.   C.  A.]  66  F.   340. 

54.  Post  V.  Beacon  Vacuum  Pump  &  Ellec. 
Co.  [C.  C.  A.]  89  F.  1.  The  court  Said: 
"The  appellants  insist  that  costs  are  not  to 
be  allowed  when  the  bill  is  disposed  of  on 
new  grrounds  of  demurrer  assigned  ore  tenus. 
*  •  •  It  does  not  follow  that,  because 
the  appellate  court  maintains  a  decree  of 
the  court  below  on  grounds  other  than  those 
assigned  by  the  latter  court,  the  appellees 
are  not  entitleu  to  their  costs  on  appeal, 
especially  where,  as  in  the  case  at  bar,  the 
appellate  court  has  not  found  It  necessary 
to  go  to  the  extent  of  considering  the  rea- 
sons for  which  the  court  below  decided  the 
case." 

55.  Rule    31,   §   4. 

56.  Marine  v.  Lyon  [C.  C.  A.]  62  F.  153. 
The  court  below  taxed  costs  against  a  col- 
lector of  the  port  of  Baltimore.  A  petition 
on  behalf  of  the  United  States  was  then 
filed,  asking  reformation  of  the  judgment 
as  to  costs.  The  court  said:  "The  act  of 
1890.  legislating  on  this  same  subject,  and 
providing  a  substitute  for  the  proceeding 
allowed  In  that  section,  and  for  a  suit  and 
appeal  thereon,  repeals  the  section,  but 
says  nothing  whatever  as  to  interest  and 
costs.  It  is  Impossible  to  escape  the  con- 
clusion that  congress  either  did  not  intend 
that  the  United  States  should  pay  costs  in 
the  oases  provided  for,  or  that  It  omitted 
to  insert  such  intention,  and  that  this  omis- 
sion defeats  the  claim  for  costs." 

57.  De  Bary  v.  Carter  tC.  C.  A.]  102  P. 
130.  The  suit  was  commenced  in  a  state 
court  in  Louisiana  to  recover  from  the  col- 
lector of  internal  revenue  taxes  illegally  as- 
sessed and  collected.  The  district  attorney 
contended  that  no  costs  could  be  taxed 
against  defendant,  because  the  United  States 
was  the  real  defendant,  and  cited  section  4 
of  rule  31  of  the  circuit  court  of  appeals. 
The  court  said:  "We  are  unable  to  see  the 
applicability  of.secfion  4  of  our  rule  31  in 
the  present  case.  The  United  States  are 
not  a  party  to  the  record.  The  general  rule 
and  practice  Is  to  allow  costs  to  the  pre- 
vailing party,  and  section  3  of  our  rule  31 
Is  in  accord  with  this  general  practice." 
After  citing  Howard  v.  American  Dairy  & 
Commercial  Co.,  10  Chi.  Leg.  News,  22,  Fed. 
Cas.   No.   6,753;    Scrlpps  v.   Campbell,   22   Int. 


Rev.  Rec.  260,  Fed.  Cas.  No.  12,562;  Field 
V.  Schell,  4  Blatehf.  435,  Fed.  Cas.  No.  4,771, 
and  section  3220,  Rev.  St.  La.,  the  court  said: 
"This  statute  seems  to  contemplate  that, 
in  suits  similar  to  the  present  one,  costs 
will  be  awarded  against  the  government  of- 
ficers, and  that.  In  due  course,  they  will  be 
paid  by  the  United  States.  In  our  opinion, 
it  would  be  an  Injustice  to  require  a  party 
who  Is  compelled  to  pay  an  illegal  assess- 
ment to  bear  all  the  burden  of  the  success- 
ful litigation  necessary  to  recover  the  same. 
The  motion  is  denied." 

58.     Rule    31,    §   1. 

69.  Donnell  v.  Amoskeag  Mfg.  Co.  [C.  C. 
A.]  118  P.  10;  Hohorst  v.  Hamburg- Ameri- 
can Packet  Co.  IC  C.  A.]  91  F.  655;  Hatch 
Storage  Battery  Co.  v.  Electric  Storage  Bat-. 
tery  Co.  [C.  C.  A.]  100  F.  975.  The  court 
said:  "As  we  have  already  said,  the  only 
claims  in  issue  are  1,  2,  3,  9,  10,  and  12, 
but  the  decretal  order  taken  by  the  com- 
plainant below  covered  all  the  claims  in 
the  patent.  Considering  the  uses  to  which 
decrees  and  decretal  orders  in  patent  cases 
are  applied,  and  the  frequent  inability  of 
the  great  public  with  which  they  are  used 
to  ascertain  the  circumstances  under  which 
they  issue,  we  have  several  times  cautioned 
parties  complainant  that  they  must  be  care- 
ful to  limit  their  decrees  and  decretal  or- 
ders to  precisely  what  was  determined  by 
the  court.  •  •  •  The  decretal  order  ap- 
pealed from  Is  modified  so  as  to  limit  it  to 
the  third  claim,  and,  as  so  modified.  Is  af- 
firmed, and  each  party  shall  pay  one-half  of 
the  costs  of  appeal." 

60.  Packard  v.  Laolng-Stud  Co.  [C.  C.  A.] 
70  F.  66.  "The  defendant  below  appealed 
against  the  whole  decree.  He  succeeds  In 
reversing  it  In  some  substantial  parts,  but 
not  In  the  most  Important  particular.  Nei- 
ther party  has  wholly  prevailed  here.  There- 
fore we  will  follow  Mason  v.  Graham,  23 
Wall.  [U.  S.]  261,  278,  where  the  circum- 
stances, In  that  the  case  was  in  equity,  and 
there  was  a  substantial  modification  of  the 
decree  below,  were  more  akin  to  the  case 
at  bar  than  those  In  Washington  &  G.  R, 
Co.  V.  Harmon's  Adm'r,  147  U.  S.  571,  590, 
13  S.  Ct.  557.  The  decree  of  the  circuit  court 
will  be  modified  so  as  to  stand  in  favor  of 
the  plaintiff  below  on  the  third  claim  of  the 
patent  In  suit,  and  In  favor  of  the  defend- 
ant below  on  the  first,  sixth,  and  seventh 
claims.  The  case  is  remanded  to  that  court 
for    further    proceedings    accordingly,    and 
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costs  on  ordinary  dismissals  is  in  accordance  with  the  settled  practice;'^  but  while 
costs  on  dismissal  for  want  of  jurisdiction  are  not  allowable  under  the  rule," 
costs  incident  to  the  motion  to  dismiss  have  been  allowed,'*  and  on  a  reversal  for 
want  of  jurisdiction,  the  court  has  exercised  its  power  under  the  rule  relating 
to  reversal  to  determine  whether  costs  shaU  be  allowed,*'  and  this  rule  has  been 


neither  party  will  recover  costs  In  this 
oourt."  New  England  R.  Co.  v.  Carnegie 
Steel  Co.  [C.  C.  A.]  75  P.  54.  "As  the  ap- 
pellant has  not  succeeded  lii  reversing  the 
decree  below,  although  it  appealed  against 
the  whole  of  It,  but  only  in  modifying  it 
in  a  minor  particular,  we  will  follow  the 
order  as  to  costs  adopted  by  this  oourt  in 
Packard  v.  Lacing-Stud  Co.  [C.  C.  A.]  70  F. 
66,  68.  The  decree  of  the  circuit  court  is 
modified  so  as  to  allow  petitioner  interest 
only  from  February  4,  1896,  and,  as  thus 
modified,  is  affirmed,  a,nd  neither  party  will 
recover  costs  in  this  court." 

61.  Northern  Trust  Co.  V.  Snyder  [C.  C. 
A.}  77  P.  818.  The  oourt  said;  "Without 
undertaking  to  go  further  than  the  case  be- 
fore us  requires,  we  are  of  opinion  that  the 
appellant  is  entitled  to  the  costs  of  this  ap- 
peal. The  appellant  has  succeeded  in  re- 
versing the  decree  in  the  most  important 
part,  so  far  as  the  amount  of  money  is  con- 
cerned. It  is  true  the  appeal  was  from 
the  entire  decree,  and  that  the  appellant 
contested  the  right  of  the  appellee  to  the 
recovery  for  any  amount.  We  think,  how- 
ever, it  would  be  a  harsh  rule  that  would 
deprive  an  appellant  of  the  statutory  costs 
of  an  appeal  unless  success  attended  the 
jWhole  contention.  This  would  be  to  require 
a  party,  at  the  peril  of  payment  of  the  costs 
of  the  appeal,  to  correctly  forecast  the  Judg- 
ment of  the  appellate  court,  or  to  forego  a 
review  upon  any  doubtful  question.  Where 
the  appeal  has  substantially  prevailed,  we 
perceive  no  reason  to  deny  to  the  appellant 
the  statutory  costs  which  have  been  in- 
curred in  the  successful  attempt  to  assert 
a  right."  Teftt  v.  Stern  [C.  C.  A.]  74  F. 
755.  The  court  said:  "The  third  motion, 
asking  for  an  apportionment  of  the  costs, 
is  impracticable,  and  wouM  throw  upon 
the  court  the  burden  of  separating  and  ap- 
portioning the  costs,  as  between  the  plain- 
tiffs in  error  and  the  defendant,  In  all  cases 
where  a  part  of  the  judgment  of  the  lower 
court  was  adjudicated  to  be  correct,  and 
other  parts  erroneous,  and  a  reversal  had 
thereon.  Defendant  In  error's  motion  will 
be  therefore  overruled." 

62.  In  Barr  v.  Pittsburgh  Plate  Glass  Co. 
[C.  C.  A.]  57  F.  86,  Wales,  J.  (page  142), 
said:  "But  here  the  plaintiff  has  not  suc- 
ceeded In  proving  his  charges,  and  the  rule 
appears  to  be  settled  that,  where  a  bill 
charges  fraud,  and  the  bill  is  dismissed,  the 
plaintiff  must  pay  the  costs."  Fisher  v. 
Boody,  1  Curt.  206,  Fed.  Cas.  No.  4,814. 
Dismissal  of  second  and  unnecessary  writ 
of  error.  St.  Louis,  etc.,  R.  Co.  v.  McLelland 
rC  C  A  ]  62  F.  118.  Dismissal  for  failure 
to  docket  case.  Rosebrugh  v.  Holman,  78 
O    G.  1258. 

es.  Wetherby  v.  Stinson  [C.  C.  A.]  62  F. 
173  The  court  said:  "Upon  the  facts  as 
thev  are  the  lack  of  jurisdiction  is  clear, 
and  it  follows  that  the  decree  dismissing 
the  bill  for  want  of  equity  should  be  set 
aside,   and  a  dismissal  for  want   of  jurisdic- 


tion should  be  entered,  but  without  costs. 
Mayor  v.  Cooper,  6  Wall.  [U.  S.]  247;  Barney 
V.  Baltimore  City,  6  Wall.  [U.  S.]  280;  Horn- 
thai  V.  Collector,  9  Wall.  [U.  S.]  560;  Mans- 
field, C.  &  L.  M.  R.  Co.  V.  Swan,  111  U.  S. 
379,  4  S.  Ct.  510;  Grace  v.  American  Cent. 
Ins.  Co.,  109  U.  S.  278,  3  S.  Ct.  207;  North- 
western Fuel  Co.  V.  Brock,  139  U.  S.  216, 
11  S.  Ct.  523.  We  think,  too,  that  costs 
should  not  be  allowed  in  this  court."  Auer 
V.  Lombard  [C.  C.  A.]  72  F.  209.  The  court 
said:  "As  the  circuit  court  had  no  juris- 
diction for  the  reasons  stated,  no  costs  can 
be  allowed  in  that  court;  and  inasmuch  as 
our  disposal  of  the  case  in  no  way  involves 
the  merits  of  the  controversy,  the  bill  must 
be  dismissed  without  prejudice.  In  these 
two  particulars,  the  orders  in  Peper  v.  For- 
dyce,  119  U.  S.  469,  472,  7  S.  Ct.  287,  and 
in  Wetherby  v.  Stinson  [C.  C.  A.]  62  F.  173, 
are  in  accordance  with  the  settled  practice 
of  the  supreme  court.  The  decree  of  the 
circuit  court  is  modified,  and  the  case  is  re- 
manded to  that  oourt,  with  directions  to  dis- 
miss the  bill,  without  prejudice,  for  want 
of  jurisdiction,  with  the  costs  of  this  court 
in  favor  of  the  respondents,  but  without 
costs  in  that  oourt  for  either  party."  Dick- 
son V.  Wyman  [C.  C.  A.]  Ill  P.  726  (in 
bankruptcy).  The  court  said:  "The  com- 
mon rule  is  that,  ■when  a  proceeding  Is  dis- 
missed for  want  of  jurisdiction,  neither  party 
recovers  costs.  Ordinarily  the  only  excep- 
tion to  that  rule  is  that,  on  a  proceeding  in 
an  appellate  tribunal,  the  costs  incident  to 
a  motion  to  dismiss  for  want  of  jurisdiction 
are  allowed  when  dismissal  follows.  In  this 
case  there  has  been  no  motion  to  dismiss. 
"With  reference  to  costs  on  the  appeal,  the 
proposition  on  which  the  case  now  turns 
was  brought  forward  of  our  own  motion; 
also  the  party  appealed  against  Is  a  quasi 
officer  of  the  law.  Combining  the  two  facts, 
there  is  no  equity  in  favor  of  the  allow- 
ance of  costs  to  either  party." 

64.  Patten  v.  Cilley  [C.  C.  A.]  BO  P.  337. 
The  court  said:  "We  think  that  there  has 
been  no  final  decision  In  the  circuit  court, 
and  that  this  court  has  no  Jurisdiction  in 
error  in  the  present  stage  of  the  case.  Un- 
der the  decision  of  the  supreme  oourt  in 
Bradstreet  Co.  v.  Higgins,  114  U.  S.  262, 
5  S.  Ct.  880,  the  defendant  in  error  la  enti- 
tled to  a  judgment  for  the  costs  arising  on 
the  motion  to  dismiss.  It  is  accordingly 
ordered  that  the  writ  of  error  be  dismissed, 
with  costs  for  the  defendant  Incident  to  the 
motion  to  dismiss.  Including  the  printing 
of   the   record." 

65.  Grand  Trunk  R.  Co.  v.  Noyes'  Adm'r 
[C.  C.  A.]  59  P.  727.  TJie  court  found  that 
the  record,  at  the  time  of  removal,  did  not 
show  the  requisite  citizenship  of'  parties, 
though  the  circuit  oourt  had  proceeded  to 
judgment  on  the  merits.  It  was  held:  "The 
Judgment  of  the  circuit  court  will  there- 
fore be  reversed,  with  costs  against  the 
plaintiff  In  error,  and  the  cause  will  be  re- 
manded to  the  circuit  court,  with  directions 
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applied  on  reversal  of  JTidgments  because  of  improper  removal  from  the  state  to 
the  Federal  court."*  Where  the  ground  of  dismissal  is  obviated  by  an  amend- 
ment, the  costs  abide  the  event."  In  admiralty  and  bankruptcy,  the  courts  exer- 
cise an  extended  discretion  in  the  matter  of  costs,®^  and  a  like  discretion  is  exer- 
cised in  patent  cases.*' 


to  enter  Judgment  against  the  plalntlfF  In 
error  for  the  costs  of  the  circuit  court  and 
of  this  court,  and  thereupon  to  remand  the 
cause  to  the  state  court,  whence  It  came." 
In  Tug  River  Coal  &  Salt  Co.  v.  Brlgel  [C. 
G.  A.]  67  F.  625,  the  court  said:  "On  re- 
versal for  want  of  jurisdiction,  the  general 
rule  Is  to  allow  costs  against  the  party  Im- 
properly instituting  or  removing  the  suit, 
for  the  reason  that  it  was  the  duty  of  such 
party  to  place  on  record  the  facts  necessary 
to  sustain  the  jurisdiction  of  the  court. 
Kellam  v.  Keith,  144  U.  S.  568,  12  S.  Ct.  922; 
Bradstreet  Co.  v.  Higglns,  114  U.  S.  263,  5 
S.  Ct.  880;  Peninsular  Iron  Co.  v.  Stone,  121 
U.  S.  631,  7  S.  Ot.  1010;  Home  v.  Hammond 
Co.,  155  U.  S.  393,  15  S.  Ct.  167;  Chappell  v. 
Waterworth,  155  U.  S.  102,  15  S.  Ct.  34.  It 
was  held,  however,  In  Peper  v.  Fordyce,  119 
U.  S.  471,  7  S.  Ct.  287,  that,  'upon  a  reversal 
fbr  want  of  Jurisdiction  In  the  circuit  court, 
this  court  may  make  such  order  In  respect 
to  the  costs  of  the  appeal  as  Justice  and 
right  shall  seem  to  require.'  •  •  *  Ap- 
pellant made  no  objection  to  Jurisdiction  in 
the  circuit  court,  and  did  not  call  the  court's 
attention  to  lack  of  Jurisdiction.  While  the 
defendant  appellant  must  recover  costs  In 
the  court  below,  we  do  not  think  it  should 
be  allowed  full  costs  In  this  court.  The 
costs  of  the  appeal  will  be  divided  equally." 
In  Sneed  v.  Sellers  [C.  C.  A.]  68  F.  729, 
the  court  said:  "As  the  judgment  of  the 
circuit  court  was  reversed,  and  the  cause 
remanded  with  Instructions  to  dismiss  for 
want  of  jurisdiction,  all  of  the  costs,  both 
of  this  and  the  circuit  court,  should  be  paid 
by  the  plaintiff  below,  plaintiff  in  error  here. 
Mansfeld,  etc.,  R.  Co.  v.  Swan,  111  U.  S. 
379,  388,  4  S.  Ct.  610."  There  was  a  failure  to 
properly  allege  diversity  of  citizenship,  but 
the  case  went  to  trial  in  the  circuit  court, 
and  was  appealed  by  defendant.  New  coun- 
sel in  the  court  of  appeals  discovered  the 
defect,  and  the  bill  was  dismissed.  The 
court  said:  "It  is  settled  that,  when  a  de- 
cree or  Judgment  of  the  circuit  court  is  re- 
versed for  want  of  Jurisdiction  In  this  court, 
we  make  such  order  in  respect  to  the  costs 
as  Justice  and  right  may  seem  to  require. 
Mansfield,  etc.,  R.  Co.  v.  Swan,  111  TJ.  S. 
379,  388,  4  S.  Ct.  510;  Hancock  v.  Holbrook, 
112  U.  S.  229,  5  S.  Ct  116;  Peper  v.  Fordyce, 
119  U.  S.  469,  7  S.  Ct.  287.  •  •  •  The 
proceedings  by  writ  of  error  were  therefore 
superfluous,  and  order  will  be  taken  that 
plaintiffs  In  error,  who  instituted  them, 
should  pay  the  costs  therefor."  Hunt  v. 
Howes  [C.  C.  A.]  74  F.  657.  In  Houston 
V.  Filer  &  Stowell  Co.  [C.  C.  A.]  104  F.  163, 
and  105  F.  538,  the  court  said:  "If  the 
time  of  the  court  Is  taken,  either  for  a 
great  or  a  short  while,  in  the  hearing  of  a 
case  upon  a  declaration  which  does  not 
show  Jurisdiction,  blame  necessarily  be- 
longs to  the  plaintiff,  and  the  costs,  there- 
fore, may  be  Justly  charged  against  him." 
There  was  no  averment  of  the  amount  In 
controversy,  but  the   circuit  court  had  dis- 


missed the  bill  for  a  different  reason.  The 
court  of  appeals  held  that  the  dismissal 
had  been  upon  the  merits,  and  was  errone- 
ous, and  said:  "The  decree  is  reversed,  at 
the  cost  of  the  appellant,  and  the  cause  is 
remanded,  with  a  direction  to  the  court  be- 
low to  dismiss  the  bill."  Cochran  v.  Childs 
[C.  C.  A.]  Ill  F.  433. 

66.  Southwestern  Tel.  &  T.  Co.  v.  Rob- 
inson [C.  C.  A.]  48  F.  769.  There  was  no 
proper  averment  of  citizenship,  and  the  court 
said:  "As  the  plaintiff  in  error  brought  the 
case  into  the  circuit  court,  as  well  as  to 
this  court,  he  should  not  be  allowed  to  re- 
cover costs,  but  should  be  condemned  to  pay 
them.  See  Hancock  v.  Holbrook,  112  U.  S. 
229,  and  Tlmmons  v.  Blyton  Land  Co.,  139 
U.  S.  378.  The  decree  of  the  circuit  court 
is  reversed,  and  the  cause  Is  ordered  re- 
turned to  that  court,  with  instructions  to  re- 
mand it  to  the  state  court  from  which  it 
was  removed.  All  costs  of  this  and  the  cir- 
cuit court  are  to  be  adjudged  against  the 
plaintiff  in  error."  In  Craswell  v.  Belanger 
[C.  C.  A.]  56  F.  529,  the  court  said  "that,  where 
the  record,  as  in  this  case,  does  not  afilrma- 
tlvely  show  that  the  circuit  court  of  the 
United  States  had  Jurisdiction,  the  judgment 
will  be  reversed  without  any  inquiry  into  the 
merits;  but  where  It  appears,  as  it  does  here, 
that  the  fault  of  the  improper  removal  of 
the  case  rests  solely  with  the  plaintiff  in 
error  in  failing  to  state  In  his  petition  for 
removal  the  necessary  Jurisdictional  facts, 
the  reversal  must  be  at  his  costs.  Mans- 
field, etc.,  R.  Co.  V.  Swan,  111  U.  S.  379,  4 
S.  Ct  510;  Hancock  v.  Holbrook,  112  U.  S. 
229,  6  B.  Ct  115;  Halsted  v.  Buster,  119  U.  S. 
341,  7  S.  Ct  276;  Clay  v.  HuntsvlUe  College, 
120  U.  S.  223,  7  S.  Ct  555;  Menard  v.  Gog- 
gan,  121  U.  S.  253,  7  S.  Ct  873;  Stevens  v. 
Nichols,  130  U.  S.  230,  9  S.  Ct  618;  Graves 
V.  Corbin,  132  U.  S.  590,  10  S.  Ct  196.  These 
authorities  conclusively  show  that  the  state 
court  had  no  authority  to  remove  this  case, 
and  that  the  circuit  court  had  no  jurisdiction 
in  the  premises.  The  judgment  of  the  circuit 
court  Is  therefore  reversed,  with  costs  against 
the  plaintiff  In  error  (defendant  in  the  court 
below),  and  this  case  Is  remanded,  with  di- 
rections to  the  circuit  court  to  enter  a  judg- 
ment against  him  for  the  costs  Incurred  In 
the  circuit  court  and  in  this  court,  and  there- 
upon to  remand  the  case  to  the  state  court 
from  whence  it  came." 

67.  In  Tug  River  Coal  &  Salt  Co.  v.  Brlgel 
[C.  C.  A.]  86  F.  818,  the  court  said:  "Where 
a  final  decree  In  an  equity  suit  has  been 
reversed  by  the  court  of  appeals  for  want 
of  the  diverse  citizenship  necessary  to  the 
jurisdiction  of  Federal  courts,  and  the  bill 
is  subsequently  amended  so  as  to  obviate 
that  difficulty,  and  made  a  case  proper  for 
the  court  to  proceed  with,  the  general  costs 
of  the  cause  In  the  court  below  should  be 
adjudged  by  the  court  on  final  hearing.  Just 
as  In   the  ordinary   case." 

68.  Union  Ice  Co.  v.  Crowell  [C.  C.  A.]  55 
F.  87;   Pettle  v.  Boston  Tow-Boat  Co.    [C.  C. 
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Amount  of  costs  and  what  may  be  taxed. — ^By  statute,"  it  is  provided  that  a 
table  of  costs  and  fees  shall  be  adopted  by  the  circuit  court  of  appeals,  and  that 
such  table  shall  be  thereafter  revised  and  rendered  uniform  by  the  supreme  court. 
Pursuant  thereto,  such  a  table  was  established  by  the  supreme  court  on  January 
10,  1898." 

Docket  fee. — An  attorney's  docket  fee  of  $20  is  expressly  provided  in  the 
table  of  fees,  and  prior  to  its  adoption,  such  a  fee  was  allowed  in  analogy  to  the 
practice  of  the  supreme  court,'"  though  under  peculiar  circiimstances  the  court 
often  interposed  its  discretion.'* 


A.]  49  F.  464.  In  Munson  v.  Straits  of  Dover 
Steamship  Co.  [C.  C.  A.]  102  F.  926  (In  admi- 
ralty), the  court  said:  "In  admiralty,  as 
in  equity.  It  Is  within  the  discretion  of  the 
court  to  dismiss  a  suit  where  the  party  Is 
entitled  to  nominal  damages  only,  without 
costs,  as  was  done  in  this  case."  In  this 
circuit,  general  rule  31  has  been  adopted  as 
an  admiralty  rule.  In  Hutchinson  v.  Le  Roy 
[C.  C.  A.]  113  F.  202  (in  bankruptcy),  the 
court  said:  "No  formal  motion  has  been 
made  to  dismiss  the  appeal  for  lack  of  juris- 
diction, and  therefore  no  costs  should  be  al- 
lowed thereon.  In  re  Dickson  [C.  C.  A.]  Ill 
F.   726."  _ 

«0.  Shute  V.  Morley  Sew.  Mach.  Co.  [C.  C. 
A.5  64  F.  368.  The  court  said:  "The  patent 
in  suit  contains  eighteen  claims,  and  the 
prayers  of  the  bill  relate  to  the  patent  as 
a  whole.  The  decree  below  directed  that 
an  Injunction  issue  'according  to  the  prayer 
of  the  bill,"  although  only  claims  two  and 
thirteen  were  in  issue.  It  has  been  many 
times  urged  that  the  public  has  an  Incidental 
interest  in  patent  litigation,  which  throws 
a  duty  on  the  court  to  notice  certain  mat- 
ters of  Its  own  motion.  This  is  one  of  them; 
and  In  a  patent  cause,  a  decree  should  not 
go  which  is  broader  than  the  findings  of  the 
court.  Heretofore  we  have  been  content 
merely  to  correct  the  decree  below,  but,  as 
the  duty  of  drawing  out  a  proper  decree 
rests  on  the  solicitor  for  the  complainant, 
we  win  hereafter  endeavor  to  protect  the 
court  by  a  proper  adjustment  of  costs.  As 
the  appellant  assigned  no  error  on  this 
account,  he  is  not  entitled  to  costs  In  this 
behalf  The  decree  of  the  court  below  will 
be  modified  so  as  to  be  expressly  limited 
to  claims  two  and  thirteen,  and,  as  thus 
modified,  is  afllrmed.  Neither  party  will  re- 
cover any  costs  of  appeal."  In  Blair  Camera 
Co  V.  Eastman  Co.  [C.  C.  A.]  64  F.  491,  the 
court  below  held  that  certain  claims  only 
had  been  infringed.  The  court  of  appeals 
held-  "We  refer  to  the  opinion  in  Shute  v. 
Morley  Sew.  Mach.  Co.,  64  F.  368,  passed 
down  this  day,  touching  modifications  of 
the  decree  and  the  order  as  to  costs.  The 
decree  below  will  be  modified  so  as  to  be 
expressly  limited  to  the  claims  specifically 
passed  on  by  the  circuit  court,  and,  as  thus 
modified,  is  affirmed.  Neither  party  will  re- 
cover any  costs  of  appeal." 

TO.     Act  Feb.   19,   1897. 
71.    Docketing   a   case    and   filing    the 

record    *^"" 

Entering  an   appearance ..-.•         -5» 

Transferring    a    case    to    the    printed 

calendar    ^'^ 

Entering   a   continuance •, ^o 

Filing  a  motion  order  or  other  paper..         .ii 


Entering  any  rule,  or  making  or  copy- 
ing any  record  or  other  paper,  for 
each   one   hundred  words .20 

Entering  a  judgment  or  decree 1.00 

Every   search    of   the    records    of   the 

court  and  certifying  the  same 1.00 

Affixing  a  certificate  and  a  seal  to  any 

paper 1.00 

Receiving,  keeping,  and  paying  money, 
in  pursuance  to  any  statute  or  or- 
der of  court,  one  per  cent,  on  the 
amount  so  received,  kept,  and  paid. 

Preparing  the  record  for  the  printer, 
indexing  the  same,  supervising  the 
printing  and  distributing  the  copies, 
for  each  printed  page  of  the  record 
and    index .36 

Making  a  manuscript  copy  of  the  rec- 
ord, when  required  by  the  rules,  for 
each  one  hundred  words  (but  noth- 
ing in  addition  for  supervising  the 
printing)    .20 

Issuing  a  writ  of  error  and  accompany- 
ing papers,  or  a  mandate  or  other 
process    5.00 

Filing  briefs  for  each  party  appear- 
ing            B.OO 

Copy  of  an  opinion  of  the  court,  certi- 
fied under  seal,  for  each  printed 
page  (but  not  to  exceed  five  dollars 
in  the  whole  for  any  copy) 1.00 

Attorney's    docket   fee 20.00 

72.  Kansas  City,  etc.,  R.  Co.  v.  McDon- 
ald [C.  C.  A.]  60  F.  522;  Shilllto  Co.  v.  Mc- 
Clung  [C.  C.  A.]  66  F.  22;  Northern  Trust 
Co.  V.  Snyder  [C.  C.  A.]  77  F.  818. 

73.  In  The  State  of  Missouri  [C.  C.  A.]  76 
P.  376,  the  court  said:  "The  decree  of 
the  court  awarded  the  claimants  'all  their 
costs  by  them  respectively  herein  expended.' 
The  forty  claimants  appeared  by  the  same 
proctors.  The  clerk  taxed  the  sum  of  $800 
for  proctors'  fees,  being  $20  upon  each  of 
the  forty  claims.  A  motion  to  retax  was 
overruled  by  the  court,  and  that  ruling  is 
assigned  for  error.  These  cases  could  all 
have  been  presented  by  one  petition.  The 
proofs  were  not  taken  In  each  case  sepa- 
rately. There  were  but  eleven  depositions, 
which  covered  all  the  testimony  affecting 
all  the  claims.  The  statute  (section  824, 
Rev.  St.)  provides  that,  on  a  final  hearing 
in  equity  or  admiralty,  a  docket  fee  of  $20 
may  be  allowed.  Costs  In  the  admiralty  are 
wholly  within  the  control  of  the  court,  and 
are  allowed  or  denied  upon  equitable  con- 
siderations. They  are  sometimes  denied  to 
one  who  recovers  his  demand,  and  are  some- 
times given  to  a  libelant  who  fails  to  re- 
cover anything.  If  he  was  led  to  commence 
suit  by  the  act  of  the  other  party;  and  in 
prize    and    salvage    cases,     the    property    Is 
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Printing  record  and  briefs. — The  original  rules  adopted  were  substantially 
tlie  same  in  all  the  circuits,  and  rule  33  provided  for  the  printing  of  the  record, 
and  that,  "in  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the  amount 
paid  for  printing  the  record  shall  be  taxed  against  the  party  against  whom  costs 
are  given."  Substantially  this  language  is  preserved  in  the  amended  rule  33  in 
all  the  circuits,  and  in  the  1st,  5th,  6th,  and  7th  there  is  added :  "And  shall  be  in- 
serted in  the  body  of  the  mandate  or  other  proper  process."  The  power  of  the 
court  is  often  interposed,  however,  to  disallow  the  cost  of  printing  unnecessary 
matter  in  the  record.'*  By  the  table  of  fees,  the  clerk  is  entitled  to  twenty-five 
cents  per  page  for  attending  to  the  printing  of  the  record,  amendments  in 
several  circuits  having  finally  made  the  rules  uniform  in  requiring  the  record  to 
be  printed  under  his  supervision  instead  of  by  the  parties. 

Eule  34  of  the  original  rules  requires  briefs  to  be  printed,  but  with  a  single  ex- 
ception the  rules  are  silent  as  to  the  expense  of  printing."  It  is  accordingly  held 
that  the  expense  of  printing  is  not  taxable.'^ 

Other  disbursements. — The  cost  of  procuring  an  appeal  and  stay  bond  can- 
not be  taxed.'' 

COTTNTEBFEITING. 

The  resemblance  to  a  genuine  coin  need  not  be  exact,  but  only  sufficient  to 
deceive  persons  of  ordinary  intelligence."* 


COtrNTIES. 


§  1. 


Creation  and  Organization  (960). 
Officers,  Personal  Rights   and  Liabil- 
ities (961). 

§  3.     Public  Powers,  Duties  and  Liabilities 


(063).  Torta  (966).  Contracts  (966).  Bonds 
(968).  Presentation,  AUowance,  Enforce- 
ment, and  Payment  of  Claims  (968).  Issu- 
ance of  Warrants   (969), 


The  law,  of  counties  in  respect  to  matters  common  to  other  public  corpora- 
tions is  treated  in  topics  relating  to  public  securities,^*  contracts,"  facilities," 
and  officers.""    Taxation  is  also  dealt  with  in  a  separate  article."' 


sometimes  acquitted  on  payment  of  the 
costs  by  the  claimant.  The  general  rule  is 
that  costs  follow  decree,  but  circumstances 
of  equity,  of  hardship,  of  oppression,  or  of 
negligence  Induce  the  court  to  depart  from 
the  rule  in  many  oases.  *  •  •  The  de- 
cree win  be  reversed  and  the  cause  remand- 
ed, with  directions  to  the  court  below  to  en- 
ter a  decree  for  the  damages  heretofore 
found,  and  for  proper  costs,  which  shall  in- 
clude but  one  proctor's  fee  of  $20."  In  The 
Rabboni  [C.  C.  A.]  84  F.  681,  there  were 
two  appeals  and  two  cross  appeals,  and  the 
clerk  taxed  four  docket  fees.  The  appeals 
and  cross  appeals  were  entered  separately, 
but  heard  together.  The  court  said:  "The 
practice  In  the  supreme  court  Is  to  tax  one 
fee  only  in  case  of  an  appeal  and  a  cross 
appeal.  Uniformity  In  matters  of  this  kind 
is  desirable,  and  for  this  reason  we  adopt 
the  practice  of  the  supreme  court,  although 
for  a  considerable  period  a  different  prac- 
tice has  obtained  In  this  circuit.  The  taxa- 
tion should  be  modified  according  to  these 
views,  and  It  Is  therefore  ordered  that  the 
taxation  shall  include  two  docket  fees 
only." 

74.  No  costs  will  be  allowed  for  printing 
in  the  record  matters  pertaining  to  a  dis- 
cretionary ruling  which  could  not  be  re- 
viewed. Nederland  L.  Ins.  Co.  v.  Hall  [C. 
C.    A.]    86    F.    741.      Where    record    contains 


much  irrelevant  matter  and  the  responsi- 
bility therefor  cannot  be  apportioned,  the 
court  will  divide  the  cost  of  printing.  The 
Sarah  [C.  C.  A.]  52  F.  233.  Only  that  part 
of  the  record  which  the  parties  stipulated 
should  be  sent  up  may  be  taxed.  Lamb  Knit 
aoods  Co.  V.  Lamb  Glove  &  Mitten  Co.  [C. 
C.   A.]    120  F.  267. 

75.  Rule  15,  §  S  of  the  admiralty  rules 
of  the  second  circuit  allows  the  expense  of 
printing  briefs  to  be  taxed. 

76.  In  Lee  Injector  Mfg.  Co.  v.  Penberthy 
Injector  Co.  tC.  C.  A.]  109  F.  964,  the  court 
said:  "It  has  never  been  the  practice  of 
either  the  supreme  court  or  this  court  to 
allow  as  costs  the  disbursements  of  coun- 
sel for  printing  briefs."  In  Kursheedt  Mfg. 
Co.  v.  Naday  [C.  C.  A.]  108  F.  918,  the  court 
said:  "The  rule  in  this  court  for  many  years 
has  been  not  to  allow  the  sum  paid  for 
printing  briefs  or  arguments  as  part  of  the 
taxable  costs  or  disbursements,  except  when 
specially  provided  for  by  rule.  In  this  re- 
spect the  practice  conforms  to  that  of  the 
supreme   court." 

77.  Edison  v.  American  Mutoscope  Co., 
117  F.  192;  In  re  Hoyt,  119  F.  987. 

52.  Copper  cent  covered  with  silver  wash 
passed  for  dime.  Glass  v.  State  [Tex.  Cr. 
App.]    78   S.  W.   1068. 

53.  See  Municipal  Bonds,  2  Curr.  L.  931. 

54.  See  Public  Contracts,   2  Curr.   L.   1280. 
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3  Cur.  Law. 


§  1.  Creation  and  organization.^^ — Counties  are  inTolimtary  corporations, 
organized  as  political  subdivisions  of  the  state  for  governmental  purposes."  In 
the  absence  of  constitutional  restrictions,  the  legislature  has  plenary  power  in 
respect  to  their  creation,*"  and  may  either  at  the  time  it  carves  out  a  new  county 
from  the  territory  of  an  old  one,  or  by  subsequent  legislation,  adjust  the  property 
rights  and  equities  existing  between  the  two.*^  It  may  divide  a  county  into  dis- 
tricts, beats  or  precincts,"^  and  alter  or  abolish  such  divisions  at  will."'  A  separate 
county  government  within  the  territorial  limits  of  a  city  may  exist,**  or  the  two 
governments  may  be  united."* 

Courts  will  take  judicial  notice  of  the  counties  of  a  state  and  their  bounda- 
ries," and  a  legislative  act  creating  a  new  county  will  be  treated  like  a  patent, 
and  though  one  of  the  calls  is  inaccurate,  if  the  true  description  can  be  ascer- 
tained, the  act  will  be  sustained." 

Though  the  steps- taken  to  organize  a  county  may  fall  short  of  creating  a  de 
jure  county,  they  may  nevertheless  result  in  a  de  facto  organization,*^  not  sub- 
ject to  collateral  attack.*" 


6S.  See  Public  "Works  and  Improvements, 
2  Curr.  L.  1328;  Bridges,  1  Curr.  L.  356; 
Highways  and  Streets,  2  Curr.  L.  177;  Sew- 
ers and  Drains,  2  Curr.  L.  1628;  Toll  Roads 
and  Bridges,  2  Curr.  K  1872. 

56.  See  Officers  and  Public  Employes,  1 
Curr.  Li.  1069;  Elections,  1  Curr.  L.  981. 

57.  See  Taxes.  2  Curr.  L.  1786. 

58.  See   1   Curr.   L.   816. 

59.  Gaare  v.  Board  of  County  Com'rs,  90 
Minn.  530,  97  N.  W.  422;  Duncan  v.  Wlllits 
[Del.  Super.]  57  A.  369.  A  county  Is  one  of 
the  civil  divisions  of  the  state  for  political 
and  Judicial  purposes,  created  by  the  sov- 
ereign power  of  the  state,  of  its  own  will, 
without  the  consent  of  the  people  who  in- 
habit it.  Independent  Pub.  Co.  v.  Lewis 
nnd  Clarke  County   [Mont]   75  P.   860. 

60.  Whether  the  general  assembly  In  cre- 
ating a  new  county  has  violated  constitu- 
tional provisions  is  a  judicial  question.  Zim- 
merman v.  Brooks,  25  Ky.  D.  R.  2284,  80  3. 
W.  443.  A  county  government  act  providing 
that  in  all  townships  there  shall  be  two  con- 
stables, except  that  in  townships  of  less 
than  6,000  there  shall  be  but  one.  Is  not 
unconstitutional  as  special  and  local  legis- 
lation. Davidson  v.  Von  Detten,  139  Cal. 
467,  73  P.  189. 

61.  City  Council  of  Denver  v.  Adams 
County  Com'rs  [Colo.]  77  P.  858.  Creating 
the  city  and  county  of  Denver  did  not  de- 
stroy the  Identity  of  the  county.  The  gen- 
eral assembly  has  the  same  control  over  Its 
county  funds  that  it  has  over  the  funds  of 
other  counties.  Id.  Under  a  legislative 
enactment  that  If  any  incorporated  town 
be  annexed  to  another  the  town  so  annex- 
ing shall  be  bound  for  all  the  debts  of  the 
other,  a  town  annexing  unincorporated  ter- 
ritory assumes  no  obligation.  Carpenter  v. 
Central  Covington  [Ky.]  81  S.  W.  919.  Coun- 
ty cannot  be  adjudged  liable  for  the  payment 
of  bonds  Issued  (before  the  county  was  cre- 
ated) by  a  township  which  at  the  time  was 
a  body  corporate,  forming  part  of  another 
county,  but  which  was  dissolved  on  being 
incorporated  in  the  new  county.  Folsom  v. 
Greenwood  County,  130  F.  730.  The  aboli- 
tion of  a  township  by  constitutional  amend- 
ment does  not  relieve  the  people  of  the 
township  from  the  obligation  of  raising  tax- 


es for  the  payment  of  bonds  lawfully  voted. 
Ex  parte  Folsom,  131  P.  496. 

62.  Hinton  v.  Perry  County  Sup'rs  tMlss.] 
36  So.  665.  In  a  county  where  the  board  has 
failed.  In  terms,  to  establish  Justices'  pre- 
cincts, but  has  designated  all  precincts  es- 
tablished as  election  precincts,  and  such  pre- 
cincts are  treated  as  Justices'  precincts,  and 
two  justices  of  the  peace  and  one  constable 
are  elected  therein,  such  precincts  will  be 
held  to  be  Justices'  precincts  as  well  as  elec- 
tion precincts.  State  v.  Vineyard  [Idaho] 
72  P.  824.  The  fact  that  commissioners  ap- 
pointed to  divide  a  county  Into  Justice  dis- 
tricts only  allotted  to  a  city  two  magistrates, 
while  five  were  allotted  to  the  county  out- 
side the  city,  is  no  ground  for  enjoining  a 
tax,  no  exception  having  been  taken  to  the 
report  of  the  commissioners.  Mclnerney  v. 
Huelefeld,   26   Ky.   L.  R.   272,   75  S.   W.   237. 

63.  Since  they  are  established,  either  by 
the  county  commissioners  under  legislative 
authority,  or  by  direct  enactment.  State  v. 
Sawyer,    139   Ala.    138,    36    So.    545. 

64.  Mclnerney  v.  Huelefeld,  25  Ky.  L.  R. 
272,  76   S.  W.   237. 

65.  City  Council  of  Denver  v.  Adams  Coun- 
ty Com'rs  [Colo.]  77  P.  858.  The  constitu- 
tional amendment  for  consolidating  the  gov- 
ernments of  Denver  city  and  Arapahoe  coun- 
ty. In  the  state  of  Colorado  was  regularly 
adopted.  People  v.  Sours,  31  Colo.  369,  74 
P.   167. 

66.  Zimmerman  v.  Brooks,  25  Ky.  I*  R. 
2284,    80   S.   "W.    443. 

67.  Zimmerman  v.  Brooks,  25  Ky.  L.  R. 
2284,  80  S.  "W.  443;  Mariposa  County  v.  Ma- 
dera County,  142  Cal.  50,  75  P.  572;  Robin- 
son V.  State  [Neb.]  98  N.  W.  694.  The  Texas 
statute  (Sayles'  Rev.  Civ.  St.  1897,  art.  808a), 
giving  the  district  court  power  to  deter- 
mine the  location  of  the  boundary  line  of 
counties,  confers  power  to  determine  all 
matters  Incident  to  the  existence  of  such 
line.  Presidio  County  v.  Jeff  Davis  County 
[Tex.    Civ.   App.]    77    S.   "W.    278. 

68.  State  v.  District  Court,  90  Minn.  118, 
95  N.  W.  591.  See  1  Curr.  L.  816,  n.  2.  A 
precinct,  for  taxation  purposes,  actually 
formed  and  organized,  will  be  deemed  a  de 
facto  organization  whether  the  meeting  of 
the   county   commissioners   at   which   It   was 
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The  location  or  change  of  a  county  seat  is  a  legislative  function,  usually 
delegated  to  the  board  of  county  commissioners.'"  Their  action  is  usually  in- 
voked by  the  petition  of  a  prescribed  number  of  freeholders/^  that  the  question 
be  submitted  to  a  vote  of  the  qualified  electors  of  the  county,'^  and  of  which  elec- 
tion due  notice  must  be  givenJ'  Injunction  will  lie  to  prevent  unauthorized 
action  by  county  authorities  on  a  petition  for  a  change  of  county  seat.''* 

§  2.  Officers,  personal  rights  and  liabilities.'"^ — The  qualifications,  mode  of 
selection,  number  and  tenure  of  commissioners  and  other  county  officers,  are 
usually  prescribed  by  statute.''  An  officer,  however,  holds  his  office  until  his 
successor  is  elected,  or  appelated  and  qualifies,  whatever  his  term,"  and  qualifi- 
cations prescribed  by  the  constitution  cannot  be  altered  or  increased  by  statute." 
A  coun^  officer  cannot  at  the  same  time  hold  more  than  one  office,'"  nor  make 
a  valid  contract  with  his  county  involving  pecuniary  benefits;'"  but  a  statute  pro- 


made  was  la-wfully  held  or  not.  City  of 
South  Omaha  v.  O'Rourke  [Neh.]  97  N.  W. 
608. 

69.  State  V.  District  Court,  90  Minn.  118, 
95  N.  W.  591.     See  1  Curr.  L.  816,  n.  2. 

70.  The  power  of  the  legislature  to  legis- 
late in  reference  to  the  location  of  county 
seats  does  not  include  an  implied  power  to 
provide  for  and  regulate  the  building  of  a 
county  court  house.  Board  of  Com'rs  of 
Newton  County  v.  State,  161  Ind.  616,  69  N. 
B.  442.  Where  a  meeting  of  a  board  of 
county  commissioners  to  consider  a  peti- 
tion for  the  change  of  a  county  seat  Is  de- 
clared illegal,  another  meeting  of  the  board 
and  valid  action  on  the  same  petition  may 
be  had.  Gile  v.  Stegner  [Minn.]  100  N.  W. 
101.  Constitutionality  of  legislation  for 
building  of  new  court  house  sustained. 
Dickinson  v.  'Board  of  Chosen  Freeholders 
of  Hudson    County    [N.    J.]    58    A.    182. 

71.  A  voter  who  has  petitioned  for  a  spe- 
cial election  on  the  question  of  relocating 
the  county  seat,  and  has  then  signed  'a  re- 
monstrance and  request  that  he  be  not  con- 
sidered a  petitioner,  may,  before  final  ac- 
tion, again  change  his  mind  and  recall  such 
remonstrance.  Hoffman  v.  Nelson,  1  Neb. 
Unoff.  215,  95  N.  W.  347. 

Contra:  Willing  v.  Rye,  123  Iowa,  471,  99 
N.  W.  158,  where  It  Is  said  the  question  is 
foreclosed  by  statute.  A  remonstrance  to 
the  relocation  of  a  county  seat  may  be  cir- 
culated and  signed  before  the  petition  Is 
actually  presented  to  the  board.  Willing  v. 
Rye,  123  Iowa,  471,   99  N.  W.  158. 

72.  An  act  providing  that  a  county  seat 
shall  not  be  removed  unless  on  a  vote  of 
two-thirds  of  the  vote  cast  for  governor  in 
the  next  preceding  election  Is  violative  of  a 
constitutional  provision  that  there  must  be 
a  two-third  vote  of  the  qualified  electors  of 
the  county.  Lindsay  v.  Allen  [Tenn.]  82  S. 
W.  171.  The  chancery  court  may  go  behind 
the  findings  of  the  county  court  and  deter- 
mine for  itself  whether  in  fact  two-thirds 
of  the  qualified  voters  of  a  county  voted  in 
favor  of  the  removal  of  the  county  seat.     Id. 

73.  In  a  contest  under  a  county  seat  re- 
moval act,  the  filing  of  an  aflUdavit  with  the 
county  auditor  previous  to  the  meeting  of 
the  board,  showing  that  certain  notices  of 
a  special  election  were  posted,  is  a  neces- 
sary prerequisite  to  the  authority  of  the 
board.  The  omission  to  file  such  aflldavit 
cannot  be  supplied  by  aflidavlts  filed  subse- 
quent to  the  special  election.    Tucker  v.  Lln- 

3  Curr.  Law — 61. 


coin  County  Com'rs,   90  Minn.   406,  97  N.  W. 
103. 

74.     Gile  V.  Stegner  [Minn.]  100  N.  W.  101. 

76.     See   1   Curr.  L.    816. 

76.  A  county  surveyor  who  at  the  time 
of  his  election  as  such  did  not  hold  a  license, 
but  who  obtains  one  before  his  term  of  of- 
fice commences,  may  lawfully  qualify.  Ward 
V.  Crowell,  142  Cal.  587,  76  P.  491.  Where 
the  number  of  commissioners  was  increased 
to  five  and  the  people  acquiesced  therein, 
and  thereafter  elected  this  number,  the  reg- 
ularity of  the  proceedings  increasing  the 
number  cannot  be  questioned  at  the  instance 
of  Individuals  trying  the  title  to  ofllce  of 
some  of  the  commissioners.  People  v.  Long 
[Colo.]  77  P.  251.  Under  a  statute  relieving 
the  county  treasurer  from  liability  In  the 
collection  of  taxes  and  placing  it  upon  a 
collector,  the  latter  became  a  county  officer. 
Commonwealth  v.  Connor,  207  Pa.  263,  56  A. 
443.  Under  the  Texas  Code,  a  county  at- 
torney pro  tem  may  be  appointed  [1  Code 
Cr.  Proo.  1895,  art.  38].  Daniels  v.  State 
[Tex.  Cr.  App.]  77  S.  W.  215.  A  provision 
that  If  the  official  bond  Is  not  given  and  the 
oath  of  ofllce  taken  on  or  before  the  day 
the  term  of  office  begins,  it  shall  be  vacant, 
applies  only  to  offices  which  are  to  be  filled 
for  the  full  term.  Jones  v.  Sizemore,  25  Ky. 
L.  R.  1957,  79  S.  W.  229. 

77.  A  tie  vote  does  not  render  the  ofllce 
vacant.  The  previous  Incumbent  Is  entitled 
to  hold  over  until  his  successor  Is  elected 
and  qualified.  State  v.  Acton  [Mont.]  77  P. 
299.  So  an  auditor's  agent,  unddr  the  Ken- 
tucky statute,  holds  until  removed,  even 
though  the  auditor's  term  may  have  expired. 
Sebree  v.  Com.,  25  Ky.  L.  R.  121,  74  S.  W. 
716. 

78.  The  ofllce  of  county  school  superin- 
tendent being  a  constitutional  office  in  Mon- 
tana, it  was  Incompetent  for  the  legislature 
to  prescribe  additional  qualifications  for  the 
office.  State  v.  Acton  [Mont.]  77  P.  299.  A 
statute  placing  a  court  house  and  grounds  in 
charge  of  a  court  crier  is  violative  of  the 
Maryland  constitution  in  that  it  indirectly 
imposes  on  the  judges  who  appoint  the  crier 
nonjudicial  functions.  Prince  George's  Coun- 
ty Com'rs  V.  Mitchell,  97  Md.  330,  55  A.  673. 

79.  A  county  judge  may  not  also  hold  the 
office  of  supervisor  of  roads.  Uhviess  Coun- 
ty V.  Goodwin,  25  Ky.  L.  R.  1081,  77  S.  W. 
185.     See  1  Curr.  L.  817,  n.  5, 

80.  County  attorney  for  extra  official 
services.     Wilson   v.   Otoe   County    [Neb.]    98 
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i  viding  a  penalty  for  the  buying  in  of  claims  against  tiie  county  by  eoimty  officials 
;at  less  than  face  value  does  not  apply  to  an  oflBcial  who  does  so  not  on  his  own 
behalf,  but  at  the  direction  of  the  county  commissioners.*^ 

The  interest  of  a  county  officer  seeking  the  advice  of  his  state  courts  is  offi- 
cial and  not  personal  in  the  sense  entitling  one  to  a  writ  of  error  from  the 
I  Federal  supreme  court  to  review  the  judgment  of  the  state  court.'^ 

The  compensation  of  county  officers  is  entirely  a  matter  of  statutory  regula- 
tion.'* In  many  states  it  is  now  the  practice  to  compensate  county  officers  by  the 
payment  of  a  stated  salary,  the  fees  of  the  office,  if  any,  to  be  covered  into  the 
county  treasury.'*  Salaries  once  fixed  cannot,  as  a  rule,  be  changed  during  the 
term  of  office,'"  and  the  imposition  of  duties  within  the  scope  of  the  office  does 
not  carry  with  it  the  right  to  additional  compensation.'*  Other  cases  affecting 
the  right  to  compensation  and  the  amount  thereof  will  be  found  collated  in  the 
note."  There  is  no  warrant  in  law  for  the  allowance  of  extra  salary  to  the  chair- 
man of  a  board  of  county  commissioners." 


N.  W.  1050.  But  In  Hanna  v.  Chalker  [Mich.] 
98  N.  W.  732,  It  is  held  that  a  county  board 
may  employ  one  of  Its  number  In  any  ca- 
pacity not  pertaining  to  or  inconsistent  with 
his  duties  as  a  member  of  the  board.  See 
1  Curr.  L.  817,  n.  6. 

81.  State  V.  Garland,  134  N.  C.  749,  47  S. 
B.   426. 

82.  Smith  V.  Indiana,  191  U.  S.  138,  48 
Law.   Ed.   125. 

83.  A  statute  which  fixes  the  per  diem 
compensation  of  assessors  but  limits  the 
number  of  days  In  counties  of  stated  popu- 
lation is  constitutional.  Board  of  Com'rs  of 
Whitley  County  v.  Garty,  161  Ind.  464,  68  N. 
B.  1012.     See  1  Curr.  D.  817,  n.  16. 

84.  Unless  there  is  (special)  statutory  au- 
thority therefor,  a  county  clerk  who  re- 
ceives a  salary  is  not  entitled,  In  Indiana, 
to  special  compensation  for  added-  duties 
(Comer  v.  Board  of  Com'rs  of  Morgan  Coun- 
ty Sup'rs  [Ind.  App.]  70  N.  B.  179),  and 
In  Pennsylvania,  county  treasurers  are  not 
entitled  to  commissions  on  the  personal  prop- 
erty tax  and  on  municipal  loans  collected 
by  them  (City  of  Philadelphia  v.  McMichael, 
208  Pa.  297,  57  A.  705).  The  sum  of  ?5.00 
which  an  applicant  for  liquor  license  is  re- 
quired to  pay  to  the  clerk  of  quarter  ses- 
sions is  a  fee  belonging  to  the  county. 
Schuylkill  County  v.  Shoener,  206  Pa.  592, 
55  A.  791.  So  also  fees  for  mercantile 
licenses.  Luzerne  County  v.  Kirkendall  [Pa.] 
58  A.  156.  In  Nebraska,  compensation  paid 
to  county  clerk  for  services  as  clerk  of  coun- 
ty board  must  be  accounted  for  as  fees  of 
his  office.  Holcombe  v.  Dawson  County,  1 
Neb  Unoft.  743,  95  N.  W.  835;  MltcheU  v. 
Clay  County  [Neb.]  98  N.  W.  662.  But  a 
county  officer  IS  not  required  to  account  to 
his  county  for  money  received  by  him  m 
payment  for  services  performed  for  another, 
by  private  agreement,  which  are  no  part  of 
the  duties  of  his  office,  and  which  are  not 
incompatible  with',  and  are  not  included 
within,  his  official  duties.  State  v.  Holm 
[Neb.]  97  N.  W.  821. 

85.  Butler  County  v.  James,  25  Ky.  L.  R. 
801  76  S  W.  402.  See  1  Curr.  L.  818,  n.  17. 
The  adoptioi^of  the  report  of  a  committee 
fixing  the  salary  of  a  county  treasurer, 
1  hough  no  formal  resolution  fixing  the  sal- 
nrv  is  passed,  the  assumption  by  the  par- 
ties thereafter  that  such  action  was  effectual 


to  fix  the  salary  la  conclusive  upon  them. 
People  V.  Steuben  County,  85  N.  T.  S.  244. 
See  1  Curr.   U.  818,  n.   18. 

86.  The  designation  of  a  county  treasurer 
as  ex  officio  a  supervisor  of  assessments 
does  not  create  a  new  office  so  as  to  justify 
additional  salary  (Foote  v.  Lake  County, 
206  111.  185,  69  N.  B.  47),  and  the  sheriff  of  a 
county  court  is  not  entitled  to  extra  com- 
pensation for  attending  a  commissioners' 
court  of  which  he  is  ex  officio  an  officer 
(Robinson  v.  Smith  County  [Tex.  Civ.  App.] 
76  S.  W.  584);  nor  is  he  entitled  to  fees 
for  attendance  at  court  when  In  fact  no  court 
was  held  or  other  service  rendered  (Peo- 
ple V.  Board  of  Sup'rs  of  Livingston  County, 
89  App.  Div.  152,  85  N.  Y.  S.  284).  But  ex- 
tra compensation  may  be  awarded  where 
there  is  statutory  authority  therefor.  Board 
of  Com'rs  of  Pulaski  Cdunty  v.  Hayworth, 
161  ind.  603,  69  N.  E.  159.  See  1  Curr.  L. 
817,   n.    16. 

87.  Moneys  collected  by  a  county  treasur- 
er, for  the  use  of  a  city,  which  represent 
liquor  license  fees,  must  be  paid  over  by 
the  treasurer  to  the  city  without  any  deduc- 
tion of  fees  for  services  rendered.  Allen- 
town  v.  Hartman,  22  Pa.  Super.  Ct.  400.  The 
commission  of  1  per  cent  allowed  by  the 
Colorado  statutes  to  county  treasurers  does 
not  apply  to  moneys  paid  to  the  treasurer 
on  account  of  redemptions  from  tax  sales. 
Mitchell  V.  Wheeler  [Colo.  App.]  77  P.  361. 
A  county  treasurer  is  not  entitled  to  com- 
missions for  receiving  and  repaying  money 
borrowed  by  the  county  to  meet  ordinary 
current  expenses.  Hall  v.  Greene  County, 
119  Ga.  253,  46  S.  E.  69.  The  drawing  of 
warrants  and  taking  receipts  therefor  on 
delivery  to  the  owners  is  not  a  settlement 
of  account  within  a  statute  allowing  the 
clerk  a  fee  of  lOo.  for  "making  settlements 
of  each  account  with  the  county."  Greene 
County  V.  Light  [Ark.]  77  S.  W.  915.  A 
county  clerk  is  not  entitled  to  fees  for 
searching  papers  on  file  In  his  office  in  the 
interest  of  a  municipality.  Wuest  v.  New 
York,  89  App.  Div.  262,  85  N.  Y.  S.  933.  But 
a  county  auditor  Is  entitled  to  the  statutory 
commissions  on  back  taxes  notwithstanding 
that  a  tax  inquisitor  aided  him  in  getting:  the 
property  upon  the  rolls.  State  v.  Godfrey, 
24  Ohio  Clrc.  R.  455.  Compensation  to  mem- 
bers of  board  of  review.     Seller  v.  State,  160 
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County  treasurers  and  others  having  custody  of  county  funds  and  property 
are  held  to  strict  aceountability,'"  but  auditing  ofBeers  are  liable  to  the  county 
only  for  an  intentional  and  willful  disregard  of  duty.*'  Members  of  a  county 
board  in  auditing  a  claim  involving  discretion  are  not  liable  for  mere  mistake 
made  in  passing  judgment,  they  being  entitled  to  the  same  immunity  as  other 
judicial  officers.*^  For  wrongful  acts  done  by  color  of  the  of5ce  as  well  as  those 
done  by  virtue  of  the  office,'^  and,  generally  speaking,  for  any  breach  of  official 
duty,'*  the  officer  and  his  sureties  are  liable."* 

§  3.    Public  powers,  duties  and  liabilities.'^ — The  performance  of  discretion- 


Ind.  605,  67  N.  E.  448.  Fees  for  Indexing  rec- 
ords. State  V.  Godfrey,  24  Ohio  Giro.  R.  455; 
People  V.  Steuben  County,  86  N.  T.  S.  244. 

88.  Otoe  County  v.  Stroble  [Neb.]  98  N. 
W.  1065. 

89.  The  relation  of  a  county  treasurer  to 
his  county  Is  not  that  of  a  bailee,  nor  Is 
it  that  of  a  debtor,  within  the  ordinary 
meaning  of  the  term.  He  is  responsible  for 
the  public  moneys  intrusted  to  him,  which 
continue  to  be  public  funds  (Poole  v.  Bur- 
net County  CTex.]  76  S.  W.  425),  and  is  lia- 
ble for  the  price  of  land  sold  by  him  at 
private  sale  on  credit,  for  which  the  pur- 
chaser never  paid  (Montmorency  County  v. 
Putnam  [Mich.]  97  N.  W.  399).  Where  he 
accepts  and  receipts  for  as  money  a  check 
of  a  bank  for  the  purchase  price  of  bonds 
sold  by  the  county,  the  proceeds  of  which 
he  was  required  to  keep  in  his  ofllcial  ca- 
pacity, and  deposited  such  check  in  the 
bank  on  which  it  was  drawn,  receiving  cred- 
it therefor  and  charging  himself  with  the 
amount,  he  becomes  responsible  for  the  full 
amount  of  the  check.  Montgomery  County 
v.  Cochran  [C.  C.  A.]  126  F.  456.  See  same 
ease  1  Curr.  D.  818,  n.  19.  An  action 
may  be  maintained  against  him  for  mon- 
eys unlawfully  diverted  or  retained  by 
him  (Town  of  Walton  v.  Adair,  89  N.  T.  S. 
230),  although  the  county  auditors  have 
settled  with  him  and  allowed  credit  for  the 
fees  retained  (AUentown  v.  Hartman,  22  Pa. 
Super.  Ct.  400).  A  full  and  complete  settle- 
ment of  a  county  ofncer  with  county  com- 
missioners having  authority  to  make  the 
same,  in  the  absence  of  fraud,  mistake  or 
imposition,  is  conclusive.  Wilcox  v.  Perkins 
County  [Neb.]  97  N.  W.  236.  But  settle- 
ments of  a  county  treasurer  with  the  county 
cease  to  afford  prima  facie  evidence  of  the 
correctness  of  the  charges  made  therein, 
when  undisputed  evidence  shows  them  to 
be  incorrect.  Montmorency  County  v.  Put- 
nam [Mich.]  97  N.  W.  399.  In  Pennsylvania, 
the  report  of  an  auditor  filed  with  the  court 
of  common  pleas  may  be  appealed  from  nunc 
pro  tunc  where  fraud  is  made  to  appear. 
In  re  Zeigler's  Petition,  207  Pa.  131,  56  A.  419. 

90.  Where,  by  the  action  of  the  board,  a 
warrant  is  drawn  upon  the  county  treasury 
without  any  legal  authority  to  do  so,  each 
member  of  the  board  voting  for  such  illegal 
claim  is  jointly  and  severally  liable  to  the 
county  for  the  amount  of  money  so  dis- 
bursed. Otoe  County  v.  Stroble  [Neb.]  98 
N.  W.  1065.  The  fact  that  county  commis- 
sioners have  made  a  settlement  with  the 
treasurer  by  which  he  is  allowed  to  retain 
fees  in  excess  of  the  statutory  limit  does 
not  of  Itself  render  the  commissioners  liable 
for  the  excess.  A  fraudulent  participation 
on  the  part  of  the  commissioners,  with  cor- 


rupt knowledge.  In  a  wrong  to  the  county, 
or  else  a  change  in  the  situation  owing  to 
their  negligence  in  failing  to  bring  an  ac- 
tion, which  would  prevent  a  recovery  from 
the  treasurer,  would  be  necessary.  Otoe 
County  v.  Dorman  [Neb.]  98  N.  W.  1064. 

91.  Crouch  V.  Pyle  [Neb.]  96  N.  W.  1049. 
In  an  action  for  the  collusive  allowance  of 
illegal  claims  by  a  board  of  supervisors, 
there  must  be  direct  allegations  of  fraudu- 
lent conduct.  Wallace  v.  Jones,  83  App. 
Div.    152,    82   N.   T.   S.   449. 

93.     Tucker  v.  State  [Ind.]  71  N.  B.  140. 

93.  See  1   Curr.  L.   818. 

94.  Though  a  bond  may  not  technically 
conform  to  tlie  statute,  it  may  nevertheless 
be  valid  as  a  common-law  obligation.  Buh- 
rer  v.  Baldwin  [Mich.]  100  N.  W.  468.  The 
fact  that  an  official  bond  of  a  county  officer 
as  executed  Is  Joint  Instead  of  Joint  and  sev- 
eral, as  required  by  statute,  is  no  defense 
to  the  obligors  in  a  suit  upon  the  bond. 
Wilcox  v.  Perkins  County  [Neb.]  97  N.  W. 
236.  Where  a  county  treasurer  conveys 
property  to  trustees  to  save  harmless  the 
sureties  on  his  official  bond,  the  deed  inures 
to  the  benefit  of  persons  having  valid  claims 
against  the  county,  on  his  default.  Jen- 
nings v.  Taylor  [Va.]  45  S.  E.  913.  A  private 
citizen  may  prosecute  an  action  on  the  bond 
of  a  county  treasurer  for  a  misappropria- 
tion of  public  funds,  where  the  proper  offi- 
cers refuse  upon  demand  to  do  so.  State  v. 
Holt  [Ind.  App.]  70  N.  B.  387.  But  he  can- 
not sue  both  on  the  relation  of  the  public 
and  in  his  private  capacity.  Id.  And  since 
the  taxpayer  as  an  individual  has  no  such 
interest  in  the  funds  of  the  county  as  will 
enable  him  to  sue  on  the  bond,  he  cannot  be 
reimbursed  for  costs  and  expenses  Incurred 
In  the  bringing  an  action  as  an  Individual. 
State  V.  Holt  [Ind.]  71  N.  E.  653.  Certified 
copies  of  warrants,  and  indorsements  there- 
on, in  the  ofiloe  of  the  county  comptroller, 
are  admissible  in  an  action  on  the  county 
treasurer's  bond,  though  it  is  not  shown 
they  are  correct.  Harper  v.  Marlon  County 
[Tex.  Civ.  App.]  77  S.  W.  1044.  The  county 
court  of  Virginia  has  Jurisdiction  over  a 
motion  by  a  county  treasurer  on  the  bond 
of  his  deputy.  Fidelity  &  Deposit  Co.  v. 
Beale  [Va.]  46  S.  E.  307.  Where  limitations 
begin  to  run  in  favor  of  the  sureties  of  a 
public  officer  from  the  act  done  which  fixes 
the  liability,  an  action  may  be  brought 
against  the  official  and  his  sureties,  though 
he  is  still  in  office.  Montgomery  County  v. 
Cochran  [C.  C.  A.]  126  P.  456.  An  action 
against  officials  for  malfeasance  in  office 
is  properly  brought  In  the  name  of  the 
county.  Showers  v.  Caddo  County  [Okl.]  77 
P.   189.     Compare  1  Curr.  L.  818,  n.  19. 

95.  See  1   Curr.   L..   818. 
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ary  powers  may  not,  but  the  performance  of  duties  purely  ministerial  may  be 
enforced  by  mandamus." 

A  county  is  quasi  corporate  in  character  and  can  only  act  in  the  manner 
provided  by  law,*^  and  can  exercise  only  such  powers  as  are  expressly  granted  or 
necessarily  implied  by  those  expressed  ;°*  the  extent  of  its  duties  and  liabilities 
is  measured  by  the  same  limitations,"  and  persons  dealing  with  a  county  are 
bound  to  know  its  authority  and  the  limitations  thereon.^  It  may  be  and  gen- 
erally is  liable  for  the  expenses  incurred  by  local  boards  of  health  for  the  gen- 
eral benefit,"  for  the  defense  of  criminals  unable  to  employ  counsel  for  their  own 


98,  Calling  of  meeting  to  consider  peti- 
tion for  Increase  of  commissioners.  State  v. 
Menzie  [S.  D.]  97  N.  W.  745.  Levy  of  tax 
to  pay  judgment.  Guthrie  v.  Sparks  [C.  C. 
A.]  131  F.  443.  Audit  of  claims.  State  v. 
Morris  [S.  C]  45  S.  E.  178;  People  v.  Liv- 
ingston County  Com'rs,  89  App.  Div.  152,  85 
N.  T.  S.  284.  Issuance  of  warrant,  Ameri- 
can Bridge  Co.  v.  Wheeler  [Wash.]  76  P. 
634;  Hanna  v.  Chalker  [Mich.]  98  N.  W.  732. 
On  appeal  in  mandamus  against  a  board  of 
county  commissioners,  it  is  not  necessary  to 
serve  with  process  and  make  parties  to  the 
appeal  new  incumbents  of  the  office  of  com- 
missioner. State  V.  Clinton  County  Com'rs 
[Ind.]  68  N.  B.  295.     See  1  Curr.  L.  818,  n.  22. 

»r.  When  action  on  the  part  of  a  county 
must  be  had  through  one  of  Its  boards,  such 
action  must  be  by  the  board  as  an  entity. 
Audit  and  certification  of  claims.  Cooke  v. 
Custer  County  Com'rs,  13  Okl.  11,  73  P.  270. 
Letting  of  contract.  Williams  v.  Broad- 
water County  Com'rs,  28  Mont.  360,  72  P.  755. 
A  statute  providing  that  any  two  county 
judges  may  for  the  county  offer  a  reward 
for  the  arrest  of  a  felon,  the  authorization 
of  the  offer  by  one  of  the  judges  over  the 
telephone  was  regular  and  bound  the  county. 
Cummlngs  v.  Clinton  County  [Mo.]  79  S.  W. 
1127. 

98.  Green  County  v.  Shorten,  25  Ky.  L.  R. 
357  76  S.  W.  251;  Independent  Pub.  Co.  v. 
Lewis  and  Clarke  County  [Mont.]  75  P.  860. 
Under  a  constitutional  provision  that  the 
compensation  of  county  officials  shall  be  reg- 
ulated by  the  legislature,  a  board  of  super- 
visors has  no  power  to  engage  extra  clerical 
assistance.  Agard  v.  Shaffer,  141  Cal.  725,  75  P. 
343.  Compare  Roth  v.  Ness  County  Com'rs 
[Kan.]  77  P.  694.  Sale  of  county  real  estate  set 
aside  for  insufficient  description.  State  v. 
McConnaughey,  33  Wash.  571,  74  P.  678.  An 
excessive  levy  of  taxes  for  county  purposes 
cannot  be  ratified  by  subsequent  legislation. 
Birmingham  Mineral  R.  Co.  v.  Tuscaloosa 
County,  137  Ala.  260,  34  So.  951.  But  the 
legislature  has  power  by  a  curative  act  to 
authorize  the  issuance  of  bonds  when  the 
provision  violated  in  the  original  enactment 
was  one  that  could  have  been  dispensed 
with.  Givens  v.  Hillsborough  County  [Fla.] 
35  So.  88.  Statute  authorizing  the  commission- 
ers' court  to  dispose  of  a  judgment  in  favor 
of  the  county  whenever  the  principal  and 
sureties  thereon  are  Insolvent  does  not  of- 
fend the  Texas  constitution.  Llndsey  v. 
State,   96   Tex.   586,   74  S.  W.  750. 

99.  Independent  Pub.  Co.  v.  Lewis  &  Clarke 
County  [Mont.]  75  P.  860.  There  is  no  au- 
thority for  the  practice  which  obtains  in 
New  York  of  publishing  portions  of  the 
town  abstracts  in  different  newspapers 
throughout   the   county.     A  taxpayer   there- 


fore la  entitled  to  an  injunction  restraining 
the  payment  of  bills  incurred  for  such  pub- 
lications. Rogers  v.  Westchester  County 
Sup'rs,  77  App.  Dlv.  501,  78  N.  T.  S.  1081. 
Under  the  statutes  of  Kansas,  a  county  is 
not  liable  for  clerk  hire  in  the  office  of  Its 
treasurer  unless  the  board  of  commission- 
ers make  an  allowance  therefor.  Roth  v. 
Board  of  Com'rs  of  Ness  County  [Kan.]  77 
P.  694.  Compare  Agard  v.  Shaffer,  141  Cal. 
725,  75  P.  343.  Employment  of  attorney  to 
assist  district  attorney  in  civil  cases.  Santa 
Cruz  County  v.  Barnes  [Ariz.]  76  P.  621. 
The  phrase  "county  business"  has  no  pre- 
scribed or  technical  meaning.  The  building 
of  a  court  house  is  county  business.  Board 
of  Com'rs  of  Newton  County  v.  State,  161 
Ind.  616,  69  N.  E.  442.  Claim  of  attorney 
for  compiling  data  In  tax  foreclosure  suits. 
Card  v.  Dawes  County  [Neb.]  99  N.  W.  662. 
A  county  cannot  be  burdened  with  expense 
or  debt  except  so  far  as  the  power  is  given 
therefor,  either  expressly  or  by  clear  impli- 
cation from  some  other  power  expressly 
given.  Being  the  creature  of  statute,  the 
extent  of  its  action  towards  Incurring  lia- 
bility must  be  limited  by  statute.  National 
Bank  of  Jacksonville  v.  Duval  County  [Fla.] 
34  So.  894.  A  county  is  liable  at  the  suit 
of  an  administrator  for  a  deposit  belonging 
to  the  estate  but  deposited  with  the  county 
treasurer  In  lieu  of  bail.  Sutherland  v.  St. 
Lawrence  County,  42  Misc.  38,  85  N.  T.  S. 
696.  Counties  in  the  erection  of  public 
buildings  cannot  be  made  liable  upon  an 
implied  promise.  Anderson  v.  Ripley  Coun- 
ty [Mo.]   80  S.  W.  263. 

1.  Anderson  v.  Ripley  County  [Mo.]  80  S. 
W.  263;  Perry  County  v.  Engle,  25  Ky.  L.  R. 
813,  76  S.  W.  382;  Jones  v.  Sunflower  Co. 
[Miss.]    36    So.    188. 

2.  Where  a  chairman  of  the  town  board 
of  supervisors,  upon  information  of  the  sec- 
retary of  the  state  board  of  health,  received 
information  that  an  epidemic  of  small  pox 
was  prevalent  in  his  town,  and  incurred  ex- 
penses to  quarantine  the  persons  afflicted 
therewith,  but  without  receiving  specific  au- 
thority therefor  from  the  town  board  of 
health,  and  the  expenses  were  audited  and 
paid  by  such  board,  the  want  of  authority 
to  order  the  quarantine  was  sufficiently  rati- 
fied to  authorize  reimbursement  from  the 
county  under  the  statutes  In  force  at  the 
time.  Town  of  Iosco  v.  Waseca  County 
Com'rs  [Minn.]  100  N.  W.  734.  An  allow- 
ance by  a  local  board  of  health  to  a  phy- 
sician for  services  to  a  patient,  for  which 
the  county  is  liable,  is  not  invalid  be- 
cause he  was  a.  member  of  the  board  and 
participated  in  the  allowance.  Appeal  of 
Board  of  Health  of  Buffalo  Lake  [Minn.]  95 
N.    W.    221;    Cedar    Creek    Tp.    v.    Board    of 
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defense,*  and  for  the  support  of  crimiiials,  paupers  and  incompetents.*  The  dis- 
barment of  an  attorney  is  a  matter  of  public  concern,  and  an  attorney  appointed 
by  a  court  to  institute  and  prosecute  such  a  proceeding  is  entitled  to  recover  of 
the  county  his  compensation,"  so  where  a  prosecuting  officer  is  disqualified,  and 
an  attorney  is  appointed  in  his  stead.'  A  county  is  not  liable  to  a  tax  sale  pur- 
chaser for  money  tavested  by  him  in  the  purchase  of  real  property  delinquent  for 
taxes  levied  by  city  authorities,^  nor  for  a  mistake  of  a  city  officer  in.  certifying 
city  assessments  to  the  county  treasurer.* 

The  county  board  is  the  general  representative  of  the  county  in  all  fiscal  and 
other  administrative  matters,"  but  as  a  rule,  exercises  only  such  powers  as  are 
conferred  by  the  constitution  or  statutes  of  the  state.^"     Hence  its  jurisdiction 


Sup'ra  of  Wexford  County  [Mioh.]  97  N.  W. 
409.  The  certification  of  a  physician's  claim 
for  like  services  by  the  village  trustees 
separately  and  not  as  a  board  furnishes  no 
proof  of  bad  faith  on  their  part.  Bay  v. 
Monroe  County,  121  Iowa,  302,  96  N.  W. 
854.  In  California,  boards  of  county  com- 
missioners can  only  act  upon  items  of  in- 
debtedness created  by  the  board  of  health 
after  such  health  board  has  audited  and 
certified  the  same.  Cooke  v.  Custer  County 
Com'rs,  IS  Okl.  11,  73  P.  270.  A  county  is 
liable  for  quarantining  persons  though  town 
incurs  the  expense  at  the  direction  of  the 
county  board.  City  of  Bardstown  v.  Nel- 
son County,  25  Ky.  L.  R.  1478,  78  S.  W.  169. 
Decision  of  health  board  that  disease  treat- 
ed at  public  expense  was  "dangerous  to  the 
public  health"  held  conclusive.  Cedar  Creek 
Tp.  V.  Wexford  County  Sup'rs  [Mich.]  97 
N.  W.  409.  But  a  physician,  under  such 
circumstances,  is  not  entitled  to  recover 
against  the  county  in  the  absence  of  proof 
that  the  patients  attended  by  him  or  those 
liable  for  their  support  were  unable  to  pay. 
Compare  with  Michigan  case  holding  find- 
ing of  local  board  conclusive  of  certain 
things.  Walker  v.  Boone  County,  123  Iowa, 
5,  97  N.  W.  1077.  Evidence  held  to  sustain 
verdict  of  a  Jury  fixing  value  of  physician's 
services  at  $750  Instead  of  $1,840.  Ruther- 
ford V.  Bath  County   [Ky.]   80  S.  W.   815. 

3.  The  appropriation  of  public  moneys  for 
the  defense  of  one  indicted  for  crime  is  not 
for  the  exclusive  benefit  of  the  individual  so 
charged,  but  Is  for  a  county  purpose,  and 
therefore  not  in  confiict  with  the  N.  T.  con- 
stitution. People  V.  Grout,  87  App.  Div.  193, 
84  N.  Y.  S.  97.  In  Montana,  counties  are  not 
chargeable  with  any  expense  touching  a 
criminal  prosecution  after  its  removal  to 
the  supreme  court.  Printing  brief.  Inde- 
pendent Pub.  Co.  V.  Lewis  &  Clarke  County 
[Mont]    76    P.    860. 

4.  Provision  made  for  the  separate  cus- 
tody of  a  county  prisoner  afflicted  with  a 
contagious  disease  is  at  the  expense  of  the 
county.  In  re  Boyce,  43  Misc.  297,  88  N.  T. 
S.  841.  In  Pennsylvania,  prisoners  commit- 
ted to  the  county  jail  by  the  mayor  and  al- 
dermen of  the  city  of  Erie  for  violation  of 
city  ordinances  are  to  be  supported  at  the 
expense  of  the  county.  Burton  v.  Erie  Coun- 
ty, 206  Pa.  570,  56  A.  40.  Where  a  drunkard 
is  discharged  from  the  insane  hospital  on 
habeas  corpus,  the  county,  the  district  court 
of  which  ordered  his  commitment,  and  not 
that  In  which  the  hospital  is  situated.  Is 
liable  for   the  costs.     Hughes  v.   Applegate, 


123  Iowa,  230,  98  N.  W.  646.  A  county  la 
not  liable  for  the  support  of  an  Inmate  of  the 
California  Home  for  the  Care  and  Training 
of  Feeble  Minded  Children,  unless  the  court 
committing  the  inmate  so  orders  and  the 
trustees  make  certain  arrangements  author- 
ized by  statute  [St.  1897,  c.  188,  §5  1,  6]. 
State  V.  Sonoma  County,  139  CaL  264,  72  P. 
1003. 

5.  Hyatt  V.  Hamilton  County,  121  Iowa, 
292,  96  N.  W.  855. 

6.  Mathews  v.  Board  of  Com'rs  of  Lincoln 
County,   90  Minn.  348,   97  N.  W.  101. 

7.  Kelley  v.  Gage  County  [Neb.]  99  N.  W. 
524. 

8.  Concordia  Loan  &  Trust  Co.  v.  Douglas 
County,  2  Neb.  Unoff.  124,  96  N.  W.  66. 

9.  It  should  suitably  furnish  county  build- 
ings and  supply  all  county  ofiioers  with  rec- 
ord books,  stationery,  and  other  necessary 
articles.  Board  of  Sup'rs  of  Choctaw  Coun- 
ty V.  Hughes  [Miss.]  35  So.  424.  A  county 
board  having  general  supervision  over  the 
public  roads  of  the  county  has  authority  to 
direct  the  road  overseer  to  place  a  culvert 
across  the  highw^ay.  It  is  not  necessary  In 
such  order  to  designate  the  specific  point  on 
the  highway  at  which  such  culvert  is  to 
be  placed.  Fokenga  v.  Churchill,  2  Neb. 
Unoft.  304,  96  N.  W.  143.  In  Michigan,  boards 
of  supervisors  have  power  to  order  the  con- 
struction of  bridges  situated  partly  in  two 
or  more  townships  and  to  apportion  the  ex- 
pense among  such  townships.  Board  of 
Sup'ra  of  Ionia  County  v.  Ionia  Circuit  Judge 
[Mich.]  96  N.  W.  497.  In  Georgia,  the  county 
commissioners  have  authority  to  call  upon 
the  tax  collector  to  account.  Sayer  v.  Brown 
119  Ga.  539,  46  S.  E.  649.  An  action  involv- 
ing the  interests  of  the  county,  commenced 
and  prosecuted  to  Judgment  without  objec- 
tion, in  the  name  of  three  individuals  desig- 
nated aa  commissioners  of  the  county,  is 
binding  upon  the  county.  Union  Pac.  R.  Co. 
V.  Saline  County  Com'rs   [Kan.]    76  P.  865. 

10.  11  Cyc.  Law  Diet.  390,  n.  56.  In  Louis- 
iana, the  powers  of  police  juries  are  defined 
and  controlled  by  article  291  of  the  consti- 
tution of  1898.  Pavalora  v.  Police  Jury  of 
Parish  of  St.  Bernard,  112  La.  384,  36  So. 
467.  They  may  not  Issue  negotiable  paper. 
Glass  V.  Parish  of  Concordia  [La.]  37  So. 
189.  Nor  may  they  incur  debt  and  issue 
bonds  for  parish  road  purposes.  Favalora 
V.  Police  Jury  of  Parish  of  St.  Bernard,  112 
La.  384,  36  So.  467.  But  they  are  empow- 
ered to  enforce  ordinances  relative  to  roada 
by  Indictment  or  information.  State  v.  Nich- 
olas,  109    La.    84,    33   So.    92. 
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will  not  be  presumed,  but  its  minutes  must  afBrmatively  shows  the  existence  6f 
jurisdictional  facts/^  though  when  the  board  acts  in  the  line  of  duty  there  is  a 
presumption  that  it  acted  in  accordance  with  the  forms  prescribed  by  law,  and 
hence  that  its  official  acts  are  regular.** 

As  a  rule,  ordinances  of  a  county'  board  take  effect  immediately  upon  adop- 
tion." 

At  common  law,  a  counly  could  neither  sue  nor  be  sued,**  but  in  modem 
practice,  either  by  statute  or  otherwise,  they  may  sue*°  and  be  sued,  and  a  tax- 
payer may  maintain  an  action  to  prevent  a  misappropriation  of  the  county's 
funds,*'  or  on  behalf  of  the  coimty  to  recover  moneys  unlawfully  paid  out  by  its 
officers.*^ 

Torts.*' — A  quasi  municipal  corporation,  like  a  county,  is  not  liable  in  dam- 
ages for  the  misfeasance,  laches,  neglect  or  other  tort  of  its  public  officers,  not 
authorized  or  ratified  by  it,  imless  expressly  made  so  by  statute,*'  and  county 
authorities  are  not  insurers  of  the  safety  of  county  bridges,  but  are  only  bound 
to  exercise  ordinary  care  in  maintaining  and  repairing  them.**  The  prosecution 
of  legal  proceedings  brought  on  behalf  of  a  county  by  one  of  its  officers,  though 
terminating  Tmsuecessfully,  is  not  a  tort  so  as  to  relieve  the  county  from  the  pay- 
ment of  costs.** 

Contracts.''' — Counties  may  contract  only  in  the  manner,*'  by  the  persons,** 


11.  Removal  of  seat  of  justice.  Hinton 
V.  Perry  County  Sup'rs  [Miss.]  36  So.  566. 
Proceedings  to  require  repair  of  town  way. 
Inhabitants  of  South  Beryylck  v.  County 
Com'rs,  98  Me.  108,  56  A.  623.  Defects  in 
the  action  of  a  county  board  of  supervisors 
which  are  not  Jurisdictional  are  not  avail- 
able to  defeat  their  action  in  a  collateral 
proceeding.  Hinton  v.  Perry  County  Com'rs 
[Miss.]    36    So.    565. 

12.  State  V.  Woolfenden,  26  Utah,  167,  72 
P.   690. 

13.  In  California,  by  statute  they  do  not 
take  effect  until  15  days  after  passage. 
Proulx  V.  Graves,   143  Cal.  243,  76  P.  1025. 

14.  An  action  ex  contractu  does  not  lie 
against  a  county  in  the  absence  of  legislative 
enactment.  Duncan  v.  Willits  [Del.  Super.] 
57  A.  369.  The  Arkansas  act  providing  that 
counties  are  not  subject  to  be  sued  has  ref- 
erence solely  to  the  prosecution  of  demands 
against  counties,  and  does  not  apply  to  an 
action  to  quash  orders  of  the  county  court 
calling  in  county  warrants.  Nevada  County 
V.    -WUliams    [Ark.]    81    S.   W.   384. 

15.  Money  paid  by  a  county  without  au- 
thority of  law  may  be  recovered  of  the 
payee.  Heath  v.  Albrook,  123  Iowa,  559,  98 
N  W.  619.  Money  unlawfully  paid  to  offl- 
olals  Comer  v.  Morgan  County  Com'rs,  32 
Ind.  App.  477,  70  N.  E.  179;  Tucker  v.  State 
[Ind.]  71  N.  B.  140.  Money  wrongfully  di- 
verted from  sinking  fund  and  covered  into 
state  treasury.  Ulster  County  v.  State,  177 
N.   Y.   189,   69    N.    E.    370. 

Central  Vindicator  Printing  Co.  v.  State, 
68  Ohio  St.  362,  67  N.  E.  733.  In  an  action 
by  a  county  against  an  officer  for  conversion, 
the  county's  ability  for  breach  of  a  special 
contract  cannot  be  used  as  a  set-off.  Comer 
V  Morgan  County  Com'rs,  32  Ind.  App.  477, 
70  N  E.  179.  An  injunction  against  a  sher- 
Iir  to  restrain  the  sale  of  land  on  execution 
in  favor  of  the  county  is  properly  returnable 
In  the  county  of  the  sheriff's  domicile.  Lit- 
tle V.  Griffin  [Tex.   Civ.  App.]   77   S.  W.   636. 


16.  Daviess  County  v.  Goodwin,  25  Ky.  L. 
R.  1081,  77  S.  W.  185. 

17.  State  V.  Holt  [Ind.  App.]  70  N.  B.  387; 
Crouch  V.  Pyle  [Neb.]  96  N.  W.  1049;  Wal- 
lace V.  Jones,  83  App.  DIv.  152,  82  N.  T.  S. 
449.  Where  the  public  officers  refuse  lo  act. 
In  such  case  a  Judgment  in  favor  of  the  tax- 
payer Is  erroneous;  it  should  be  in  favor  of 
the  county,  but  with  costs  to  the  taxpayer. 
Etsell  V.  Knight,  117  Wis.  540,  94  N.  W.  290. 

18.  See   1   Curr.  L,.   822. 

18.  State  V.  Lamping,  31  Wash.  652,  72  P. 
476.  Injuries  caused  by  construction  of 
ditches.  Nussbaum  v.  Bell  County  [Tex.] 
76  S.  W.  430.  By  discharge  of  surface  waters 
from  ditches  constructed  by  the  county  au- 
thorities. Stocker  v.  Nehama  County  [Neb.] 
93  N.  W.  721.  Failure  to  repair  ditch.  Gaare 
V.  Clay  County  Com'rs,  90  Minn.  530,  97  N. 
W.   422.     See  1   Curr.   L.   822. 

20.  Warren  County  v.  Evans,  118  Ga.  200, 
44  S.  E.  986.  Planks  piled  on  bridge  in  pro- 
cess of  repair.  Karl  v.  Juniata  County,  206 
Pa.   633,  56  A.   78. 

21.  State  V.  Lamping,  31  Wash.  652,  72  P. 
476. 

22.  See  1   Curr.  L.    819. 

23.  Unless  the  statute  regulating  the  let- 
ting of  contracts  for  the  furnishing  of 
county  supplies  is  strictly  complied  with, 
the  proceeding  and  consequent  contract  will 
be  void.  Woodruff  v.  Welton  [Neb.]  97  N. 
W.  1037.  Since  a  fence  is  a  "building,"  a 
contract  let  for  its  construction  without  fol- 
lowing the  statutory  requirement  of  solicit- 
ing bids  is  invalid.  Swasey  v.  Shasta  Coun- 
ty, 141  Cal.  392,  74  P.  1031.  But  the  award 
of  a  contract,  being  the  evident  expression 
of  the  honest  discretion  of  the  freeholders 
of  a  county,  will  not  be  disturbed  because 
not  let  to  the  lowest  bidder,  there  being  no 
requirement  so  to  do.  Middle  Valley  Trap 
Rock  &  Mln.  Co.  v.  Board  of  Chosen  Free- 
holders of  Morris  County  [N.  J.  Law]  57  A. 
258.  A  resolution  of  a  county  board  em- 
ploying one  of  Its  members  will  be  presumed 
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and  for  the  purposes  expressly  provided  by  statute.'"'  But  the  valid  contract  of 
a  county  is  just  as  sacred  from  interference  or  destruction,  legislatire  or  other- 
wise, as  is  one  made  between  individual  citizens,^"  and  one  who,  in  the  absence 
of  a  statute  expressly  or  by  necessary  implication  denying  the  right,  in  good 
faith,  though  it  be  without  a  contract  therefor,  furnishes  labor  and  material  for 
the  creation  of  a  public  work,  may  recover  their  reasonable  value."'  So  a  con- 
tract of  employment,  made  by  county  commissioners  with  full  authority,  in  the 
absence  of  coUusion  or  bad  faith  attributable  to  either  party,  is  binding  upon  the 
county.^*  Thus  a  county  has  power  to  enter  into  a  contract  for  the  discovery  of 
taxable  property  omitted  from  taxation."*  The  constitutions  of  many  states  pro- 
vide that  counties  may  not  contract  or  incur  indebtedness  beyond  certain  fixed 
limits,'"  and  refunding  bonds,  the  proceeds  of  which  are  to  be  applied  to  the  pay- 
ment of  those  outstanding,  are  within  the  terms  of  a  constitutional  limitation  up- 
on the  power  to  contract  indebtedness.'^  A  contract  being  void,  ratification 
thereof  is  ineffectual.'^  Making  part  payment  of  the  amount  due  contractors  for 
the  erection  of  a  court  house  after  the  time  specified  for  the  completion  of  the 
building,  though  the  building  was  still  incomplete,  is  not  a  waiver  of  the  county's 
claim  for  liquidated  damages  on  account  of  delay  in  completing  the  building."' 


to  have  been  without  his  vote,  and  to  have 
been  regularly  and  validly  passed.  Hanna 
V.  Chalker  [Mich.]  98  N.  W.  732.  The  adop- 
tion of  a  resolution,  being  the  only  action 
taken  respecting  a  bontract  embodied  there- 
in, must  be  accepted  as  conclusive  of  the 
terms  of  the  contract.  Heath  v.  Albrook, 
123  Iowa,  559,  98  N.  W.  619.  V^here  a  stat- 
ute authorizes  joint  construction  of  bridges 
when  a  stream  runs  between  two  counties, 
the  fact  that  a  resolution  passed  by  the 
board  of  one  of  such  counties  calling  upon 
the  other  to  join  designates  two  bridges, 
while  after  the  letter's  refusal,  a  contract 
is  let  and  recovery  sought  as  to  one  only, 
is  not  fatal.  Dodge  County  v.  Saunders 
County  [Neb.]  97  N.  W.  617.  A  county  board 
of  health  may  bind  the  county  for  goods 
and  services  furnished  without  making  a 
record  of  Its  contract,  there  being  no  stat- 
ute to  contrary.  City  of  Bardstown  v.  Nel- 
son County,  25  Ky.  L.  R.  1478,  78  S.  W.  169. 
That  the  contract  must  be  In  writing.  Cum- 
mlngs  V.  Clinton  County  [Mo.]  79  S.  W.  1127. 

24.  In  the  absence  of  statutory  author- 
ity, a  district  attorney  cannot  make  a  coun- 
ty liable  by  contracting  with  a  surgeon  to 
make  an  analysis  of  the  stomach  of  one 
thought  to  have  been  poisoned.  Jones  v. 
Sunflower  County  [Miss.]  36  So.  188.  In  In- 
diana, the  board  of  election  commissioners 
being  a  special  board,  has  no  authority  to 
incur  expense  in  the  printing  of  ballots  In 
excess  of  the  amount  appropriated  therefor. 
Board  of  Com'rs  of  Jasper  County  v.  Bab- 
cock    [Ind.   App.]    71   N.   B.   518. 

25.  Perry  County  v.  Bngle,  25  Ky.  L,.  R. 
813,  76  S.  W.  382.  A  county  board  of  com- 
missioners having  been  given  authority  to 
appropriate  money  for  the  building  of 
bridges,  it  Is  to  be  Inferred  that  it  may 
enter  into  contracts  therefor.  Bayne  v. 
Wright  County  Com'rs,  90  Minn.  1,  95  N.  W. 
456.  The  requisite  aflttrmative  vote  on  "free" 
turnpikes  is  a  vote  in  favor  of  incurring 
the  necessary  debt  In  purchasing  turnpikes 
already  existent.  Chaplin  v.  B.  Turnpike 
Road  Co.  V.  Nelson  County,  25  Ky.  L.  R. 
1154,  77   S.  W.   377. 

26.  Contract    to    Investigate    and    discover 


taxable  property  which  through  fraud  or 
otherwise  has  been  omitted  from  taxation. 
Shlnn  V.  Cunningham,  120  Iowa,  383,  94  N. 
"W.    941. 

27.  Cass  County  v.  Sarpy  County  [Neb.] 
97  N.  "W.  352;  Id.  [Neb.]  100  N.  W.  197.  See 
same  case  89  N.  W.  291. 

28.  Toumans  v.  Wyandotte  County  Com'rs 
[Kan.]   74  P.   617. 

29.  Heath  v.  Albrook,  123  Iowa,  559,  98 
N.  W.  619;  Reed  v.  Cunningham,  121  Iowa, 
555,  96  N.  W.  1119.  See,  also,  1  Curr.  L. 
820,  n.   42. 

SO.  A  statute  providing  for  the  reloca- 
tion of  the  county  seat  and  the  construction 
of  a  new  court  house  creates  a  debt  within 
such  constitutional  inhibition.  Baton  v.  Mim- 
naugh,  43  Or.  466,  73  P.  754.  The  limita- 
tion on  the  power  of  the  county  board  to 
contract  for  bridge  building  to  cost  a  sum 
not  greater  than  the  amount  of  money  on 
hand  In  the  county  bridge  fund,  derived 
from  a  levy  of  previous  years  and  two-thirds 
of  the  levy  of  the  current  year,  gives  no 
authority  to  the  board  to  take  into  account 
the  levy  for  the  current  year  prior  to  the 
actual  making  of  such  levy.  Clark  v.  Dan- 
caster  County  [Neb.]  96  N.  W.  593.  Contract- 
ing In  excess  of  limit.  Anderson  v  Ripley 
County  [Mo.]  80  S.  W.  263;  Sisk  v.  Cargile 
138  Ala.  164,  35  So.  114.  In  Nebraska,  there 
is  no  authority  for  the  letting  of  annual 
contracts  for  repairing  bridges  where  the 
amount  exceeds  $100.  Clark  v.  Lancaster 
County  [Neb.]  96  N.  W.  593.  The  county  had 
authority  to  incur  an  Indebtedness  for  the 
purchase  of  a  turnpike  road  beyond  the  rev- 
enue for  the  current  year,  but  was  not  au- 
thorized to  issue  and  sell  bonds  therefor 
Bardstown  &  L.  Turnpike  Co.  v.  Nelson 
County,  25  Ky.  L.  R.  1900,  78  S.  W  851  See 
also,  1   Curr.  L.    819,  n.  32.  ' 

31.  Reynolds  v.  Lyon  County,  121  lown 
733,  96  N.  W.  1096.  Compare  1  Curr  L  819 
n.  35.  ■         ' 

S.^.  te"^*"""   ^'    ^'P^«y    C^nty    [Mo.]    80 
[A!'lJ.]ni'^s""w"l05^.*'""*^  "  "*^-"'  «■•-• 
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Nor  is  anthorization  by  the  comity  to  an  officer  to  use  an  office  in  the  building 
such  a  waiver.** 

Bonds.^^ — Bona  fide  holders  of  invalid  county  bonds  are  entitled  to  be  sub- 
rogated to  the  rights  of  warrant  holders  paid  out  of  the  funds  raised  by  the  sale 
of  the  bonds/*  and  counties  as  to  them  are  estopped  by  recitals  in  bonds  issued 
under  proper  authority;''  but  such  holders  are  not  entitled  to  extraordinary  rem- 
edies unless  expressly  part  of  the  contract.**  In  Colorado,  an  action  to  enforce 
payment  of  interest  on  funding  bonds  will  not  lie."  A  complaint  seeking  to  en- 
join a  county  treasurer  from  paying  interest  on  certain  bonds  sought  to  be  in- 
validated is  fatally  defective  if  it  fails  to  allege  that  the  treasurer  has  funds 
and  threatens  to  so  apply  them.*" 

Presentation,  allowance,  enforcement,  and  payment  of  claims.*^ — One  who 
presents  a  claim  against  a  county  must  comply  with  the  statutory  requisites,*^ 
and  show  some  statute  authorizing  it,  or  some  contract  express  or  implied,  upon 
which  it  arises,  which  itself  finds  authority  of  law.*'  The  duties  of  the  auditing 
board  may  be  ministerial  only,**  or  quasi  judicial,*'  and  where  judicial  discre- 
ition  is  called  for,  the  board  acts  as  any  other  judicial  body,  and  its  findings  can 
be  questioned  and  set  aside  only  by  an  appeal  from  the  decision.*'    Claims  against 


35.     See   1   Curr.  L.   820. 

86.  Board  of  Com'rs  of  Kearny  County  v. 
Irvine  [C.  C.  A.]  126  F.  689. 

ST.  Where  there  was  statutory  authority 
for  a  county  to  Issue  negotiable  bonds,  and 
it  has  issued  such  bonds,  which  have  passed 
into  the  hands  of  bona  fide  purchasers  for 
value,  the  county  is  estopped  by  recitals 
therein  that  they  were  issued  in  all  respects 
in  conformity  to  the  statutes  authorizing:  the 
same.  Board  of  Com'rs  of  Henderson  Coun- 
ty V.  Travelers'  Ins.  Co.  [C.  C.  A.]  128  F. 
817. 

38.  Hubbert  t.  Campbellsville  Lumber 
Co.,  191  U.  S.  70,    24  S.   Ct.   28. 

39.  The  appropriate  remedy  Is  by  manda- 
mus against  the  treasurer  or  commissioners 
to  enforce  the  method  of  payment  prescribed. 
Board  V.  Gunnison  County  Com'rs  v.  Sims, 
31   Colo.   483,   74   P.   457. 

40.  Henderson  County  Com'rs  v.  Williams, 
136  N.   C.   660,   47   S.   E.   672. 

41.  See  1   Curr.   L.   822. 

42.  Statutes  providing  that  claims  shall 
be  reduced  to  writing,  itemized  and  verified, 
must  be  given  a  reasonable  construction  and 
a  substantial  compliance  therewith  is  all 
that  is  required.  Verification.  Bayne  v. 
Wright  County  Com'rs,  90  Minn.  1,  95  N.  W. 
456.  Itemization.  Cedar  Creek  Tp.  v.  Wex- 
ford County  Com'rs  [Mich.]  97  N.  W.  409. 
The  claim  of  a  village  board  of  health  may 
be  presented  and  prosecuted  in  the  name  of 
the  chairman  of  the  board  acting  in  his 
official  capacity.  Quarantining  of  persons 
afflicted  with  contagious  disease.  Appeal  of 
Board  of  Health  of  Buffalo  Lake  [Minn.]  96 
N.  W.   221.     See   1  Curr.  L.  822,   n.   63. 

43.  Santa  Cruz  County  v.  Barnes  [Ariz.] 
76  P.  621.  The  application  of  an  agricul- 
tural society  for  assistance  from  the  county 
funds  is  a  "claim."  Sheldon  v.  Gage  Coun- 
ty Soc.  of  Agriculture  [Neb.]  98  N.  W.  1045. 

44.  Whenever  the  course  to  be  pursued 
or  the  amount  to  be  allowed  Is  prescribed  by 
law,  their  action  Is  ministerial  only.  Otoe 
County  v.  Stroble  [Neb.]  98  N.  W.  1065; 
Holoombe  v.   Dawson  County,   1   Neb.  UnofE. 


743,  96  N.  W.  836;  Chase  County  v.  Kelley 
[Neb.]  95  N.  W.  865.  Such  a  board  has  no 
power  or  jurisdiction  to  allow  an  amount 
In  excess  of  the  prescribed  statutory  com- 
pensation. Crouch  v.  Pyle  [Neb.]  96  N.  W. 
1049.  Action  of  board  In  reducing  an  al- 
lowance of  $50.00  by  the  court,  to  an  attor- 
ney for  defense  of  Indigent  person,  to  $30.00, 
amount  allowed  by  statute,  afilrmed.  Board 
of  Com'rs  of  Lake  County  v.  Glynn  [Colo. 
App.]  74  P.  339. 

46.  In  passing  upon  claims  against  the 
county.  If  the  action  of  the  county  board 
is  not  merely  a  formal  prerequisite  to  the 
issuance  of  a  warrant,  but  Involves  the  de- 
termination of  questions  of  fact  upon  evi- 
dence or  the  exercise  of  discretion  in  as- 
certaining or  fixing  the  amount  to  be  al- 
lowed, their  decision  Is  quasl-Judlclal.  Mitch- 
ell v.  Clay  County  [Neb.]  96  N.  W.  673; 
Smith  v.  Clay  County  [Neb.]  96  N.  W.  1002, 
99  N.  W.  501.  County  board  fixing  compen- 
sation of  county  clerk  for  services  as  clerk 
of  board.  Mitchell  v.  Clay  County  [Neb.] 
98  N.  W.  662. 

46.  Crouch  V.'  Pyle  [Neb.]  96  N.  W.  1049. 
Compare  Holcombe  v.  Dawson  Co.,  1  Neb. 
TJnofC.  743,  95  N.  W.  835.  Under  the  Wash- 
ington Code,  the  allowance  of  a  claim  by 
the  county  commissioners  has  the  effect  of 
a  Judgment  [1  Ballinger's  Ann.  Codes  &  St. 
§  393].  American  Bridge  Co.  v.  Wheeler 
[Wash.]  76  P.  634.  In  other  states  It  Is  said 
to  be  an  administrative  act  and  does  not 
amount  to  a  judgment.  Ellis  v.  Barron 
County  [Wis.]  98  N.  W.  232;  Tucker  v.  State 
[Ind.]  71  N.  B.  140.  Where  a  statute  provides 
for  an  appeal  from  the  disallowance  of  a 
claim  by  the  county  board  on  the  filing  with- 
in 20  days  of  an  appeal  bond  duly  approved, 
an  approval  after  8  months  have  elapsed  is 
fatal  to  the  appeal.  Cedar  County  v.  Mc- 
Kinney  Loan  &  Investment  Co..  1  Neb.  TJnofC. 
411,  95  N.  W.  605.  Since  the  dismissal  of 
an  appeal  from  a  decision  of  a  county  board 
disallowing  a  claim  against  the  county  Is 
an  "order"  and  not  a  "judgment,"  an  appeal 
from  It  must  be  taken  within  30  days.  Bi- 
lls V.  Barron  County  [Wis.]   98  N.  W.  232. 
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a  eounty  must  be  audited  before  payment,*''  and  claimants  are  entitled  to  the 
judgment  of  the  board,  not  in  gross,  but  upon  each  item  of  their  claim.**  In 
some  states,  by  statute,  certain  claims  are  not  enforceable  where  no  appropriation 
for  payment  has  been  made,"  but  ordinarily  the  fact  that  the  granting  of  a  judg- 
ment against  a  county  would  embarrass  it  financially  is  not  sufficient  reason  for 
refusing  the  judgment,""  though  a  claim  merged  into  judgment  carries  with  it  all 
the  infirmities  of  want  of  authority  of  the  couniy  commissioners  to  levy  a  tax  to 
pay  such  claim.°^  Where  a  claimant  has  a  complete  and  adequate  remedy,  man- 
damus will  not  lie  to  compel  the  payment  of  a  claim.'^  Many  states  prescribe  as 
a  condition  precedent  to  the  bringiag  of  suit  that  a  claim  for  the  subject-matter 
of  the  suit  be  first  presented  and  "the  eounty  board  given  an  opportunity  to  pass 
upon  it,''  and  in  such  states  a  complaint  against  a  coimty  must  aver  presentation 
ind  disallowance  of  the  claim."* 

Under  the  South  Carolina  Code,  money  deposited  by  a  coimty  treasurer  in 
a  bank  is  a  debt  due  the  county,  and  on  the  failure  of  the  bank,  the  coimty  is 
entitled  to  a  preference."" 

Issuance  of  warrants. — ^A  warrant  is  not  "issued"  until  it  is  actually  delivered 
into  the  hands  of  a  person  authorized  to  receive  it."*  A  warrant  drawn  upon  the 
verbal  order  of  the  county  board  is  valid.'^  As  a  rule,  the  fund  particularly  char- 
ged with  the  payment  of  a  warrant  alone  is  Hable."'  Warrants  appearing  to  have 
been  regularly  issued  are  prima  facie  valid,"*  and  in  Arkansas  are  receivable  for 
county  taxes,  except  for  interest  on  the  public  debt  and  for  sinking  fund,  and 


47.  Though  the  officers  of  a  county  may 
have  power  to  bind  it  by  contract,  bills  for 
work  performed  under  such  contract  must 
nevertheless  be  audited  before  payment 
thereof  can  he  made.  Morrison  v.  Kent, 
[Mich.]    97    N.    W.    45. 

48.  People  V.  Board  of  Sup'rs  of  West- 
chester County,  83  App.  Dlv.  61,  82  N.  T.  S. 
504. 

49.  Burns'  Rev.  St.  1901,  S  5594bl.  Glsh 
V.  St.  Joseph  County  Com'rs  [Ind.  App.]  68 
N.  B.  318.  Judgment  on  appeal  from  disal- 
lowance by  county  board  of  a  county  officer's 
claim  for  fees  can  only  be  satisfied  out  of 
taxes  collected  for  the  year  the  Indebted- 
ness was  Incurred.  Territory  v.  Beall  [N. 
M.]   76  P.  38. 

50.  St.  Louis  Nat.  Bank  v.  Marlon  County 
[Ark.]    79   S.  W.  791. 

51.  Atchison,  etc.,  R.  Co.  v.  Territory  [N. 
M.]   72  P.  14. 

52.  Scarbrough  v.  Watson  [Ala.]  37  So. 
281. 

53.  A  claim  for  services  Is  sufficiently 
presented,  though  the  amount  stated  Is  that 
which  the  claimant  will  accept  as  a  com- 
promise Instead  of  the  amount  claimed. 
Clarke  v.  Presidio  County  [Tex.  Civ.  App.] 
79  S.  W.  593.  In  Alabama,  the  claim  must 
not  only  have  been  presented,  but  disallowed. 
Scarbrough  v.  Watson  [Ala.]  37  So.  281.  In 
order  that  the  bringing  of  suit  may  consti- 
tute a  presentation  of  the  claim  to  the  coun- 
ty officials,  the  petition  must  not  only  be 
filed,  bnt  served  within  the  prescribed  time. 
Pearson  v.  Newton  County,  119  Ga.  863,  47 
S.  B.  180.  In  Nebraska,  one  may  bring  an 
original  action  against  a  county  for  the 
recovery  of  illegal  taxes  paid,  without  first 
filing  a  claim  therefor  before  the  board  of 
commissioners.  City  of  Omaha  v.  Hodgs- 
klns  [Neb.]   97  N.  W.  346;  City  of  Omaha  v. 


O'Rourke   [Neb.]   97  N.  W.   608.     See  1  Curr. 
L.    822,  n.  70. 

64.  Scarbrough  v.  Watson  [Ala.]  37  So. 
281. 

55.  Liockwood  v.  Lockwood  [S.  C]  47  S. 
E.   441. 

66.  American  Bridge  Co.  v.  Wheeler 
[Wash.]  76  P.  534.  Evidence  held  sufficient 
to  Justify  finding  of  delivery  of  a  warrant. 
Howard  v.    State   [Ark.]    82  S.  W.   196. 

67.  Fidelity  &  Deposit  Co.  v.  State  [Md.] 
56  A.  361. 

58.  Under  the  Maryland  Code,  an  order 
or  warrant  drawn  on  the  insane  and  pauper 
fund  Is  a  warrant  payable  out  of  any  funds 
In  the  hands  of  the  collector  not  otherwise 
appropriated  [Pub.  Gen.  Laws,  art.  25,  i  7, 
and  art.  81,  !  44].  Fidelity  &  Deposit  Co.  v. 
State  [Md.]  66  A.  361.  Where  the  county 
commissioners  have  allow^ed  a  claim  and  is- 
sued a  warrant  for  Its  payment  by  the  treas- 
urer out  of  specific  funds,  it  is  his  duty  to 
pay  If  he  has  funds  applicable  to  the  claim. 
Martin  v.  Clark,  136  N.  C.  178,  47  S.  E.  397. 
See   1  Curr.  U   824. 

69.  Where  county  warrants  have  been  is- 
sued many  years,  in  order  to  defeat  recov- 
ery thereon  on  the  ground  that  they  were 
unauthorized,  the  burden  rests  on  the  county 
to  show  by  convincing  proof  that  they  were 
void.  Board  of  Com'rs  of  Kearny  County 
V.  Irvine  [C.  C.  A.]  126  P.  689.  In  a  pro- 
ceeding to  restrain  the  payment  of  certain 
warrants  issued  for  the  erection  of  a  court 
house,  because  the  supervisors  Illegally  is- 
sued warrants  In  excess  of  the  authorized 
amount,  '  a  petition  which  falls  to  allege 
that  the  warrants  sought  to  be  enjoined  are 
a  part  of  the  excess  Is  subject  to  demurrer. 
Zerwekh  v.  Thornburg,  123  Iowa,  264,  98 
N.  W.  7S9. 
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are  receivable  far  debts  accruing  to  the  county.'"  An  action  at  law  and  not  man- 
damus is  the  proper  remedy  to  recover  an  amount  due  on  warrants  claimed  by 
the  county  to  be  illegal  and  void.°^  In  the  absence  of  statute  or  valid  agreement, 
county  warrants  do  not  bear  interest  even  after  demand  and  a  refusal  to  pay  them 
for  want  of  funds.®^ 


COTritTS.88 


3  1.     Creation,  Chnnse,  and  Alteration  (970). 
§  2.     Officers      and      Instnuuentalltles      of 
Courts  (»70). 


§  3. 
(971). 

§  4. 
(973). 


Places,  Terms  and  Sessions  ot  Conrts 
Conduct   and  Regulation   ot   Business 


§  1.  Creation,  change,  and  alteration.^* — ^Legislatures  are  frequently  pro- 
hibited from  establishing  courts/"  and  always  from  abolishing  certain  courts,"' 
but  unless  so  prohibited,  courts  not  provided  for  in  the  constitution  may  be  cre- 
ated or  abolished,  especially  those  of  inferior  jurisdiction,  at  will,"'  and  territory 
may  generally  be  redistricted  for  judicial  purposes,  though  the  effect  is  to  add  to 
or  take  from  the  number  of  judges."^  Federal  court  districts  are  not  changed 
by  state  statutes  changing  the  boundaries  of  counties.**  A  state  court  does  not 
become  Federal  in  acting  under  Federal  statutes.'" 

§  2.  Officers  and  instrvmentalities  of  courtsJ^ — Criers  are  public  officers  in 
New  York,'^  and  bailiffs  and  criers  of  the  United  States  courts  are  officers  of  the 


00.  St.  Louis  Nat.  Bank  v.  Marion  County 
[Aril.]    79  S.  W.   791. 

61.  Custer  County  Bank  v.  Custer  County 
[S.   D.]    100  N.   W.    424. 

62.  National  Bank  of  Jacksonville  v.  Du- 
val County  [Fla.]    34  So.  894. 

63.  See,  also,  Judges,  2  Curr.  L.  577. 

64.  See  1  Curr.  L.  824. 

65.  A  statute  providing  that  where  a 
municipality,  on  deciding  to  establish  an 
electric  lighting  plant,  refuses  to  buy  a  pri- 
vate plant  already  in  operation,  it  may  be 
compelled  to  do  so,  and  providing  a  commis- 
sion to  adjudicate  the  price  and  terms  of  sale 
Is  not  invalid  as  creating  a  court  and  ap- 
pointing its  judges,  since  the  commission  is 
not  a  court  [Conn.  Acts  1893,  p.  386,  o.  231, 
§  13].  Norwich  Gas  &  Blec.  Co.  v.  Norwich, 
76  Conn.  665,  57  A.  746.  In  providing  for  a 
board  of  equalization  of  assessments,  the  leg- 
islature did  not  establish  a  "court"  within 
the  prohibition  of  the  Kentucky  constitution, 
i  135.  Albin  Co.  v.  Louisville,  25  Ky.  L.  R. 
2055,   79   S.  W.   274. 

08.  A  statute  does  not  abolish  the  county 
court  of  a  county  by  redlstricting  it  and 
abolishing  some  of  the  districts,  thereby  leg- 
islating out  of  office  some  of  the  justices  of 
the  peace,  members  of  the  county  court, 
since  the  county  court  may  exist  with  fewer 
members.      State   v.   Akin    [Tenn.]    79    S.    W. 

805. 

67.  The  powers  of  a  Justice  of  the  peace 
may  be  by  statute  conferred  on  a  town  clerk 
in  Indiana,  and  such  an  act  constitutes  him 
a  court.  Baltimore  &  O.  R.  Co.  v.  Whiting, 
161  Ind.  228,  68  N.  B.  266.  The  legislature 
may  redistriot  a  county  and  abolish  the  office 
of  justice  of  the  peace  in  the  civil  districts 
extinguished.  State  v.  Akin  [Tenn.]  79  S. 
W  805.  In  New  York,  no  inferior  local  court 
can  be  created  having  equity  jurisdiction,  or 
any  greater  jurisdiction  in  other  respects 
than  is  conferred  on  county  courts  [Const. 
T.rt  6  5  18  not  violated  by  Municipal  Court 
Act,  5  1.  sub.  18,  Laws  1902,  p.  1489,  o.  580]. 


Lehigh  &  N.  B.  R.  Co.  v.  American  Bonding 
&  Trust  Co.,  40  Misc.  698,  S3  N.  Y.  S.  191.  A 
statute  providing  that  town  councils  shall  by 
ordinance  provide  a  substitute  police  judge 
is  not  Invalid  as  creating  a  court  [Ky.  St. 
1899,  §  3711],  Town  of  Grayson  v.  Bagby,  25 
Ky.  L.  R.  44,  74  S.  W.  659.  Constitutionality 
of  statute  creating  city  of  Greenhorn,  pro- 
viding for  recorder's  court  with  powers  of 
Justice  of  the  peace  reaffirmed.  Adams  v. 
KeUy,  44  Or.  66,  74  P.  399.  A  constitutional 
provision  that  the  judges  of  the  supreme 
court  shall  instruct  juries  does  not  prohibit 
the  legislature  from  establishing  inferior 
courts  and  authorizing  the  judges  thereof 
to  instruct  the  jury.  In  re  Opinion  of  the 
Justices  [R.  I.]  68  A.  51. 

68.  State  v.  Akin  [Tenn.]  79  a.  W.  806: 
Lehigh  &  N.  E.  R.  Co.  v.  American  Bonding 
&  Trust  Co.,  40  Misc.  698,  83  N.  T.  S.  191. 
Where  circumstances  authorizing  a  change  In 
the  boundaries  of  a  district  exist,  incidental 
changes  In  the  boundaries  of  others  may  be 
made.  People  v.  Rose,  203  111.  46,  67  N.  B. 
746.  Where  a  district  is  divided,  and  pend- 
ing cases,  except  those  in  which  evidence  has 
been  taken  before  the  judges,  are  transferred 
to  the  new  district,  a  case  in  which  the  evi- 
dence has  been  taken  before  an  examiner  is 
transferred.  Baldwin  v.  Rice,  89  N.  Y.  S. 
738.  A  decision  participated  in  by  all  the 
judges  of  the  supreme  court  of  a  state  is 
valid,  notwithstanding  the  suit  was  begun 
in  a  district  and  the  statute  creating  the  dis- 
tricts is  attacked  as  unconstitutional.  Wil- 
liams V.  Stearns,  126  F.  211.  The  legislature 
of  Mississippi  may  divide  a  county  into  judi- 
cial districts.  Hinton  v.  Perry  County  Com'rs 
[Miss.]  36  So.  665. 

60.    Hyde  v.  "Victoria  Land  Co.,  125  F   970 

70.  Naturalization  laws.  United  States  v 
Severlno,  125  F.  949. 

71.  See  1  Curr.  L.  824.  See,  also.  Clerks  of 
Court,  3  Curr.  L.  702;  Sheriffs  and  Constables, 
2  Curr.  L.  1640. 

TS.     In  re  Buhler,  43  Mlac.  140,  SS  N.  T.  S. 
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court.'"  In  Florida,  the  sheriff  of  the  county  in  which  the  supreme  court  is  held 
is  the  sheriff  of  the  court/*  and  all  the  other  sheriffs  of  the  state  are  ex  officio 
deputy  sheriffs  of  the  supreme  court  and  required  in  person  or  by  deputy  to  serve 
its  process.'"'  The  office  of  court  crier  becomes  vacant  in  New  York  when  the 
boundary  of  the  county  is  so  changed  as  to  set  off  the  part  where  he  lives  into  an- 
other county.'*  A  statute  placing  the  court  house  under  the  care  and  control  of 
the  court  crier  is  invalid,  in  Maryland,  in  that  it  imposes  nonjudicial  functions 
on  the  court,  and  interferes  with  the  court  by  requiring  its  officer  to  discharge 
other  duties  than  those  pertaining  to  his  office.''  Cases  relative  to  the  compen- 
sation of  court  officers  are  mentioned  in  the  note.''* 

§  3.  Places,  terms  and  sessions  of  courtsJ^ — Statutes  cannot  provide  that  sit- 
tings be  held  elsewhere  than  at  the  county  seat  in  Nevada,^"  but  may  in  Kansas.*^ 
The  seat  of  justice  of  a  county  judicial  district  may  be  removed  in  Massachusetts 
by  the  legislature  on  vote  of  the  electors.'^  The  chancery  court  in  Mississippi 
can  provide  for  itself  only  the  "necessary  things  which  peculiarly  belong  to  the 
proper  administration  of  the  chancery  court,  leaving  the  office  and  general  neces- 
saries to  be  furnished  by.  the  board  of  supervisors.*' 

The  terms  of  court  may  be  regulated  by  statute,**  and  when  so  regulated,  the 
term  begins  on  the  day  fixed  by  the  statute.**  A  session  or  sitting  of  the  circuit 
court  is  over  after  the  final  discharge  of  the  jury  for  the  term,  though  no  formal 
adjournment  is  had  until  the  next  ensuing  term  begins,  and  special  sittings  are 
held  after  the  discharge  of  the  jury.*' 

Except  in  a  few  instances,  usually  statutory,  the  functions  of  a  court  can  be 
exercised  only  when  it  is  legally  in  session,*'  though  a  court  has  continuing  pow- 
er after  adjournment  for  the  term  to  correct  its  minutes  and  make  them  speak 
the  truth.**  Proceedings  had  while  the  court  is  not  legally  in  session,  because  of 
improper  or  illegal  adjournment  or  calling  of  special  session,  are  void.  The  legal- 
ity of  sessions  objected  to  for  irregularity  in  calling  or  adjourning  is  discussed 
below.**     Courts  of  record  have  inherent  power  to  adjourn  from  day  to  day  and 


75.  Rev.  St.  5  715.  United  States  v.  Mc- 
Cabe,  122  F.  653;  Id.  [C.  C.  A.]  129  P.  708. 

T4,  75.     Johnson  v.  Price  [Fla.]  36  So.  1031. 

76.  In  re  Buhler,  43  Misc.  140,  88  N.  Y.  B. 
195. 

77.  Prince  George's  County  Com'rs  v. 
Mitchell,  97  Md.  330,  55  A.  673. 

78.  Fees  of  stenographers  in  Federal 
court.  Swift  V.  U.  S.,  128  F.  763.  Per  diem 
and  fees  of  deputy  marshals  and  bailiffs. 
Id.  Bailiffs  and  criers  are  entitled  to  per 
diem  for  attendance  on  days  when  the  court 
is  adjourned  by  written  order  of  the  Judge. 
United  States  v.  MoCabe,  122  F.  653;  Id.  [C. 
C    A.]   129  F.  708. 

70.  See  1  Curr.  L.  824.  See,  also.  Dockets, 
Calendars  and  Trial  Lists,  1  Curr.  L,.  953; 
Continuance    and   Postponement,    3    Curr.    L. 

801.  _ 

80.  Const,  art.  8,  S  7.  Wonacott  v.  Rice 
[Nev.]  73  P.  661. 

81.  Jurisdiction  is  not  lost  by  failure  to 
trv  at  first  term  after  enactment  of  statute. 
Sparks  v.  Galena  Nat.  Bank  [Kan.]  74  P.  619. 
Adjournment.      State  v.   CriUy    [Kan.]    77    P. 

82.  Hlnton  v.  Perry  County  Com'rs  [Miss.] 
36  So.  565. 

83  Board  of  Sup'rs  of  Choctaw  County  v. 
Eiughes  [Miss.]  35  So.  424. 

84.  A  statute  requiring  four  terms  In 
some  counties  and  two  in  others  does  not 
jonfiiot   with   a   constitutional    provision   re- 


quiring uniformity  with  respect  to  the  ju- 
risdiction, powers,  proceedings  and  practice 
of  the  courts.  Mulherin  v.  Kennedy  [Ga.] 
48  S.  E.  437.  A  statute  fixing  terms,  though 
given  immediate  effect,  will  not  be  con- 
strued as  fixing  a  term  prior  to  its  enact- 
ment so  as  to  authorize  a  session  prior  to 
the  beginning  of  the  first  term  after  the 
passage  of  the  act.  VValker  v.  State,  139  Ala. 
56,  35  So.  1011.  A  statute  providing  that 
quarterly  courts  shall  be  held  monthly  does 
not  contravene  a  constitutional  provision 
for  a  "quarterly  court."  Hamilton  v.  Spald- 
ing, 25  Ky.  L..  R.  847,  76  S.  W.   517. 

85.  And  an  act  required  to  be  done  be- 
fore the  term  cannot  be  done  on  that  d&y, 
though  earlier  in  the  day  than  the  court  is 
accustomed  to,  and  does  in  fact  meet.  Bar- 
low V.  State  [Tex.  Cr.  App.]  80  S.  W.  375. 

86.  Hays  v  Philadelphia,  etc.,  R.  Co. 
[Md.]  68  A.  439. 

87.  Conviction  and  punishment  for  con- 
tempt cannot  be  had  in  vacation.  Mau  v. 
Stoner  [Wyo.]   76  P.  684. 

88.  Cribb  v.  State,  118  Ga.  316,  45  S.  E. 
396;  Buchanan  v.  State,  118  Ga.  751,  45  S.  E. 
607.  By  the  entry  of  an  order  which  has- in 
fact  been  made,  or  a  Judgment  actually  ren- 
dered, but  which  has  been  omitted  from  the 
minutes.  Ft.  Worth,  etc.,  R.  Co.  v.  Roberts 
[Tex.]  81  S.  W.  25. 

89.  A  special  term  may  be  held  while  a 
regular  term  is  in  session  at  another  place 
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from  week  to  week,*'  and  an  adjourned  term  is  for  all  purposes  a  mere  continua- 
tion of  the  regular  term.°*  The  judge  may  by  oral  order  in  open  court  fix  the 
date  of  the  adjourned  session,"^  and  an  adjournment  of  the  regular  term  on  the 
last  day  thereof  to  the  next  secular  day  operates  as  a  convening  of  a  special  ses- 
sion.'* Special  terms  may  be  held  by  appointment  of  the  governor  in  North  Caro- 
lina, whenever  it  appears  by  certificate  of  a  judge  or  the  county  commissioners  to 
be  necessary,'* 

§  4.  Condttct  and  regulation  of  Itisiness.^'^ — Courts  have  power  to  make  rea- 
sonable rules  governing  the  procedure  before  them,"'  and  when  so  made  rules  bind 
both  court  and  suitors,''  though  a  trial  judge  may  at  pleasure  set  aside  a  rule  of 
his  own  making,  if  parties'  rights  are  not  prejudiced.'*  A  mere  statement  in  an 
opinion  as  to  what  future  procedure  should  be  has  not  the  force  of  a  regularly 
promulgated  rule  of  practice."  Eules  are  construed  as  statutes  would  be  con- 
strued,^ whence  the  re-enactment  of  a  rule  wiU  be  held  to  have  been  made  with 
intention  to  adopt  the  previous  construction."  Chancery  rules  are  construed  lib- 
erally.* The  general  rules  of  practice  of  the  supreme  court  of  New  York  have 
the  force  and  effect  of  statutes.*  Authority  of  the  court  to  adopt  particulai  rules 
is  discussed  in  the  note.* 


In  the  same  district,  there  beinc  two  Judges 
authorized  to  hold  court.  In  re  Stevenson, 
125  F.  843.  And  where  court  Is  held  al- 
ternately at  two  places  in  a  county,  an 
adjournment  may  be  had  at  one  place  to  a 
date  after  the  beginning  of  the  regular  term 
at  the  other.  State  v.  Crilly  [Kan.]  77  P. 
701.  An  order  at  a  regular  term  that  a 
special  term  be  held  in  that  county  the  week 
following  that  fixed  for  the  regular  term  of 
another  county  is  not  objectionable  as  order- 
ing a  term  to  be  held  in  one  county  at  a 
time  fixed  by  law  for  holding  court  in  an- 
other. Peeples  v.  State  [Fla.]  35  So.  223. 
A  special  or  extra  term  Is  not  rendered  il- 
legal by  an  error  of  the  judge  in  designat- 
ing it  an  adjourned  term  in  his  order  calling 
it  Id.  Where  the  regular  term  Is  ad- 
journed to  a  day  certain  for  the  purpose  of 
trying  a  particular  case,  the  court  is  prop- 
erty held  on  that  day,  notwithstanding  an 
ad  Interim  special  term  and  adjournment 
thereof  over  the  term.  State  v.  Riddle  [Mo.] 
78  S.  W.  606.  Where  the  judge  by  oral  or- 
der in  open  court  fixes  the  date  of  the  ad- 
journed session,  it  Is  the  duty  of  the  clerk 
to  make  a  note  of  such  order  on  the  min- 
utes, but  his  failure  so  to  do  is  not  fatal 
to  the  validity  of  the  adjourned  session. 
The  minutes  may  be  corrected  nunc  pro 
tunc.  Cribb  v.  State,  118  Ga.  316,  45  S.  E. 
396;  Buchanan  v.  State,  118  Ga.  761,  46  S.  E. 
607. 

90.  Cribb  v.  State,  118  Ga,  316,  46  S.  B. 
396;  Buchanan  v.  State,  118  Ga.  751,  45  S.  E. 
607. 

91.  Emrlch  v.  Gilbert  Mfg.  Co.,  138  Ala. 
316,  35  So.  322. 

92.  Cribb  V.  State,  118  Ga.  316,  46  S.  B. 
396;  Buchanan  v.  State,  118  Ga.  751,  46  S.  E. 
607. 

93.  In  re  Stevenson,  12B  F.  843. 

94.  Court  is  not  restricted  to  trying  oases 
of  the  nature  set  forth  in  certlfleate.  State 
V.  Beglster,  133  N.  C.  746,  46  S.  B.  21, 

95.  See  1  Curr.  L.  825. 

96.  Federal  Court  Rules  need  not  strictly 
adopt  state  practice  attachment.  Gokey  v. 
Boston  &  M.  R.  Co.,  130  F.  992.  In  Florida, 
the  equity  rules  observed  are  those  promul- 


gated by  the  supreme  court  of  the  tTnlted 
States,  and  in  the  absence  of  any  such  rule, 
the  rules  of  the  high  court  of  chancery  In 
England.  Long  v.  Anderson  [Fla.]  37  So. 
216.  Under  a  constitutional  provision  con- 
ferring appellate  jurisdiction  on  the  su- 
preme court  under  the  regulations  pre- 
scribed by  the  legislature,  the  court  may 
adopt  rules  for  Itself  where  the  legislature 
fails  to  provide  the  necessary  appellate  pro- 
cedure. Pinlen  v.  Heinze,  27  Mont.  107,  69 
P.  829. 

97.  Hoodless  v.  Jernlgan  [Pla.]  36  So.  666. 

98.  Rule  relating  to  continuance.  Loose 
v.  State  [Wis.]  97  N.  W.  626. 

99.  Regarding  making  up  statements  of 
fact  after  adjournment.  Ft.  Worth  &  D.  C. 
R.  Co.  V.  Roberts  [Tex.]  81  S.  W.  25. 

1.  Hoodless  V.  Jernigan   [Fla.]    35  So.  666. 

2.  Preston  Nat.  Bank  v.  Rohnert  [Mich.] 
100  N.  W.  393. 

3.  Jackson  v.  Lemler  [Miss.]  35  So.  306. 

4.  Smith  V.  Warrlnger,  41  Misc.  94,  83  N. 
T.  S.  656. 

B.  A  rule  providing  that  where  counsel 
offers  himself  as  a  witness  he  shall  not  ar- 
gue the  case  to  the  jury,  except  by  permis- 
sion of  the  court,  is  proper.  Voss  v.  Bender, 
32  Wash.  566,  73  P.  697.  A  rule  providing 
that  whatever  Is  averred  in  the  statement 
and  not  specifically  denied  In  the  answer, 
and  whatever  of  new  matter  is  stated  in  the 
answer  and  not  specifically  denied  In  the 
replication,  shall  be  taken  as  admitted  at 
the  trial,  does  not  violate  the  Pennsylvania 
procedure  act  [May  26,  1887,  P.  L.  271]. 
Baston  Power  Co.  v.  Sterlingworth  R.  Sup- 
ply Co.,  22  Pa.  Super.  Ct.  538.  A  rule  requir- 
ing persons  sued  In  a  representative  capacity 
to  file  affidavits  of  defense  and  directing 
judgment  to  be  entered  by  default  is  valid. 
Helffrlch  v.  Greenberg,  206  Pa.  516,  56  A. 
46.  Under  a  rule  for  compelling  discovery 
of  books,  papers,  etc.,  the  applicant  must 
show  Inability  to  procure  them  by  subpoena 
duces  tecum  [Cir.  Ct,  Rule  60,  subd  d  (87 
N.  W.  vi.)].  Preston  Nat.  Bank  v.  Rohnert 
[Mich.]  100  N.  W.  393.  A  rule  limiting  the 
evidence  of  title  to  real  estate  to  the  docu- 
ments mentioned  In  the  abstract  filed  by  the 
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The  legislature  has  power  to  regulate  the  practice,  though  Jurisdiction  be 
conferred  by  the  constitution,*  and  where  the  Federal  statutes  do  not  expressly 
indicate  the  practice  to  be  followed  by  the  Federal  courts,  resort  must  be  had  to 
ihe  common  law/ 


COVENANTS  POB  TITLE." 


!  1.     Making   of    CovenantB)    Peraoiis    and 
CIstates  Benefited  or  Bound  (973), 


5  2.     Performance  or  Breach  (074). 

S  3.     Knforcement      of      CovenantB      (974). 

Damages   for  Breach    (976). 

§  1.  Making  of  covenants;  persons  and  estates  benefited  or  bound.' — ^Power 
to  execute  a  deed  ordinarily  iucludes  power  to  include  therein  a  covenant  of  gen- 
eral warranty.^"  There  is  no  implied  covenant  of  warranty  in  a  deed,^^  though 
a  warranty  haa  been  implied  ia  &  deed  of  voluntary  partition,^^  and  by  statute  in 
some  states  covenants  are  imported  from  the  grant^'  or  from  particular  words. ^* 
One  may  be  estopped  in  matter  of  warranty,  though  it  is  not  possible  to  call  him 
in  warranty.^" 

In  some  states,  the  heirs  and  devisees  of  a  covenantor  are  answerable  upon 
such  covenant  to  the  extent  of  the  property  descended  or  devised  to  them.^'  At 
common  law,  the  covenant  against  incumbrances  did  not  run  with  the  land,^'' 
but  the  modem  rule  seems  to  be  that  it  does  run  with  the  land,*'  since  it  is  broken 
as  soon  as  it  is  made,  if  the  incumbrance  then  exists.**  Where  possession  attends 
the  conveyance,  the  covenant  for  quiet  enjoyment  runs  with  the  land;^"  but  in  a 
deed  from  a  life  tenant,  has  the  effect  only  of  a  personal  covenant."* 


plaintiff    Is    beyond    the    court's    authority. 
Pelz  V.  Bollinger  [Mo.]  79  S.  W.  146. 

«.  May  regulate  granting  of  Injunctions. 
Wright  V.  Superior  Court  of  Santa  Clara 
County,  139  Cal.  469,  73  P.  145. 

7.  Scire  facias  on  forfeited  ball  bond. 
Kirk  V.  U.  S.,  131  F.  331. 

8.  Restrictive  covenants  are  treated  In  the 
topic  Buildings  and  Building  Restrictions,  3 
Curr.  L.  572;  execution  and  effect  of  deeds  In 
Deeds  of  Conveyance,  1  Curr.  I*  908. 

9.  See  1  Curr.  L.  825. 

10.  Resolution  of  a  city  council  authoriz- 
ing the  mayor  to  "make  deed"  of  land  held 
to  Include  power  for  him  to  Include  therein 
a  covenant  of  general  warranty.  Abbott  v. 
Galveston  [Tex.]  79  S.  W.  1064.  Charter 
power  to  hold  and  convey  real  property  au- 
thorizes the  city  to  execute  a  deed  with  a 
covenant  of  general  Tvarranty.  Abbott  v. 
Galveston  [Tex.]  79  S.  W.  1064.  W^here  a 
married  woman  has  power  to  convey,  she  Is 
liable  on  her  covenants.  McGulgan  v. 
Gaines,  71  Ark.  614,   77  S.  W.  52. 

11.  So  as  to  render  a  grantor  a  necessary 
party  to  an  action  against  a  grantee  af- 
fecting title  to  a  part  of  property  conveyed. 
Thompson  v.  Schenectady  R.  Co.,  124  P.  274. 

12.  Reed  v.  Reed,  25  Ky.  L.  R.  2324,  80  S. 
W.  520.  This  implied  warranty  will  cover 
the  joint  tenant's  share  of  outstanding  tax- 
es, his  own  Incumbrances,  and  his  wife's  in- 
choate right  to  dower,  where  she  falls  to 
join  or  to  be  joined  In  a  sufficient  manner  to 
convey  the  same.     Id. 

IS.  Rotan  v.  Hays  [Tex.  Civ.  App.]  77  S. 
W.  654. 

14.  By  statute  In  Illinois,  the  word  "war- 
rants" Imports  full  covenants  [1  Starr  &  C. 
Ann.  St.  1896  (2d  Ed.)  p.  924,  §  11].  Roderick 
V.  McMeekin,  204  111.  625,  68  N.  B.  473. 

IB.    Hardy  v.  Pecot  [La.]  36  So.  992. 


16.  Burns'  Ann.  St.  1901,  §  2597.  The 
complaint  must  allege  that  defendants  are 
heirs,  devisees,  or  distributees  of  the  cove- 
nantor, and  had  received  property  from  the 
estate  by  descent  or  devise.  Muller  v.  Fow- 
ler [Ind.  App.]   71  N.  B.  512. 

17.  Notei  There  Is  a  conflict  of  author- 
ity as  to  whether  this  covenant  runs  with 
the  land;  Sayre  v.  Sheffield  Coal  Co.,  106  Ala. 
440;  Logan  v.  Moulder,  1  Ark.  313,  33  Am. 
Dec.  338;  Lawrence  v.  Montgomery,  37  Cal. 
183;  Davis  v.  Lyman,  6  Conn.  249;  Blondeau 
V.  Sheridan,  81  Mo.  545;  VP'llson  v.  Cochran, 
46  Pa.  229,  holding  that  It  does  not;  and  to 
the  contrary,  by  virtue  of  statute,  De- 
horlty  V.  "Wright,  101  Ind.  382;  Security 
Bank  v.  Holmes,  68  Minn.  538;  Foote  v. 
Burnett,  10  Ohio,  317,  36  Am.  Dec.  90;  Cole 
V.  Kimball,  52  Vt.  639;  Knadler  v.  Sharp,  36 
Iowa,  232;  Worley  v.  Hlneman,  6  Ind.  App. 
240;  and  also  to  the  contrary,  Allen  v.  Little, 
36  Me.  170,  and  Clarke  v.  Priest,  42  N.  T.  S. 
766,  under  a  statute  making  choses  In  action 
assignable. — Geiszler  v.  DeGraaf,  166  N.  T. 
339,  59  N.  E.  993,  82  Am.  St.  Rep.  664  and  note. 

18.  Whlttern  v.  Krlck,  31  Ind.  App.  577, 
68  N.  B.  694. 

19.  Dahl  V.  Stakke,  12  N.  D.  325,  96  N.  "W. 
353;  Brass  v.  Vandecar  [Neb.]   96  N.  W.  1035. 

20.  Party  dispossessed  may  bring  suit  for 
breach.  Libby  v.  Hutchinson  [N.  H.]  55  A. 
547.  A  vendor  owes  a  guaranty  not  only  to 
the  buyer  but  to  those  who  hold  under  him. 
and  the  buyer  holds  only  the  right  his  ven- 
dor had.  Hardy  v.  Pecot  [La.]  36  So.  992. 
One  who  holds  under  a  warrantor  is  bound 
by  his  warranty.     Id. 

Note  I  Real  covenants  do  not  run  with 
the  equitable  title.  Wright  v.  Sperry,  21 
Wis.  336;  Carlisle  v.  Blamire,  8  East,  487; 
Beardsley  v.  Knight,  4  Vt.  471;  Watson  v. 
Blaine,  12  Serg.  &  R.  [Pa.]  131,  14  Am.  Deo. 
669;  Mygatt  v.  Cole,  142  N.  T.  78.     Privity  of 
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§  2.  Performance  or  breach.  Against  incumbrances. '^ — An  incmnbrance  is 
any  interest  in  the  land  which  may  subsist  in  a  third  person  to  the  diminution  of 
the  value  of  the  land;^'  thus  an  unexpired  lea&e,^*  or  a  raUroad  right  of  way,*"  but 
not  a  highway,"*  nor  a  building  restriction,  personal  to  the  grantor  after  his 
death. ^^  It  is  broken  where  certain  excepted  tenancies  were  not  ordinary  tenan- 
cies,"* but  being  a  covenant  in  praesenti"'  it  is  not  broken  by  a  local  assessment,  the 
lien  of  which  has  not  attached.*"  Being  a  specialty,  the  right  to  recover  for  the 
breach  is  not  affected  by  matters  resting  in  parol.'^ 

Warranty  and  quiet  enjoyment." — This  covenant  relates  to  title  and  not  to 
quantity  unless  so  provided.**  It  does  not  apply  to  the  street  on  which  the  prop- 
erty conveyed  abuts.**  There  is  no  breach  until  eviction,*'  uidess  it  appears  that 
title  to  the  land  is  in  the  government,**  and  a  grantee  may  sue  in  equity  for  re- 
scission,*^ even  though  he  has  not  been  evicted.'* 

§  3.  Enforcement  of  covenants.^' — A  coxmty  court**  or  a  justice  of  the  peace 
has  jurisdiction  to  entertain  an  action  for  breach  of  a  personal  covenant.** 


estate  is  essential  to  carry  covenants  of 
warranty.  Meoklem  v.  Blake,  22  V71s.  49B,  99 
Am.  Dec.  68;  Wallace  v.  Pereles,  109  Wis. 
316,  83  Am.  St.  Bep.  898,  53  L.  R.  A.  644. 

21.  Remainderman  or  reversioner  not 
bound  [Code,  §  1334].  Hauser  v.  Craft,  134 
N.  C.  319,  46  S.  B.  756. 

as,  23.    See  1  Curr.  L.  826. 

24.  Brass  v.  Vandecar  [Neb.]  96  N.  W. 
1035. 

as.  Though  the  deed  •will  be  reformed  if 
included  by  mistake.  Pierce  v.  Houghton, 
122  Iowa,  477,  98  N.  W.  306. 

26.  They  are  to  be  included  In  determin- 
ing the  acreage.  Beach  v.  Hudson  River 
Land  Co.  [N.  J.  Bq.]  56  A.  157. 

27.  Was  not  for  the  benefit  of  neighbor- 
ing lots.  Hazen  v.  Mathews,  184  Mass.  388, 
68  N.  B.  838.  A  covenant  In  one  of  the 
deeds  under  which  a  grantor  deraigned  title 
contained  a  covenant  that  no  liquor  saloon 
should  be  maintained  on  the  premises,  with 
a  condition  of  reversion  In  case  of  breach, 
does  not  constitute  a  breach  of  the  grantor's 
implied  covenant  against  incumbrances  In 
the  absence  of  any  eviction  or  disturbance 
of  the  grantee,  or  any  damage  suffered  by 
him.  Thurgood  v.  Spring,  139  Cal.  596,  73  P. 
456. 

28.  Tenants  -were  to  have  a  month's  rent 
free  after  they  had  been  in  a  certain  time. 
Tooh  V.  Horowitz,  87  N.  Y.  S.  455. 

29.  Special  assessments  do  not  become 
liens  until  certain  papers  are  filed  [Code,  § 
816].  Cemansky  v.  Flteh,  121  Iowa,  186,  96 
N.  W.  754.  See  1  Curr.  L,  826,  n.  35.  There 
is'  no  breach  of  warranty  if  a  Judgment  be- 
comes a  liability  against  the  land  where  a 
grantee  has  agreed  to  save  his  grantor  harm- 
less from  debts  of  her  grantor,  which  might 
become  an  incumbrance  on  the  land.  Cure- 
ton  V.  Cureton  [Ga.]  48  S.  B.  162. 

30.  Code,  §  816,  provides  that  such  Hen 
does*  not  attach  until  publication  of  certain 
ordinances.  Cemansky  v.  Pitch,  121  Iowa, 
186,  96  N.  W.  754. 

31  Grantee's  notice  of  incumbrance  cove- 
nanted against.  Whittern  v.  Kriok,  31  Ind. 
App.  677.  68  N.  B.  694.  Covenant  against  in- 
cumbrances; grantee  had  knowledge  of  a 
lease  on  premises.  Anthony  v.  Rockefeller, 
102  Mo.  App.  326,  76  S.  W.  491.  Nor  can  it 
be  shown  by  parol  contemporaneous  evi- 
dence that  the  covenant  was  modified  so  as 


to  relieve  the  grantor  from  such  liability. 
Id.  But  evidence  of  negotiations  between 
the  parties  prior  to  the  execution  of  a  deed 
is  not  an  attempt  to  vary  it  by  parol.  Dubay 
V.  Kelly  [Mich.]  100  N.  W.  677. 

32.    See  1  Curr.  I>.  826. 

83.  Description  by  metes  and  bounds  and 
as  containing  so  many  acres.  Maxwell  v. 
Wilson  [W.  Va.]  46  S.  E.  349.  Parties  to  a 
deed  contemplated  the  sale  and  purchase  of 
land  from  a  certain  point  to  a  fence,  and 
put  in  the  number  of  front  feet  as  a  desig- 
nated number,  supposing  It  to  be  correct; 
the  grantor  is  not  liable  on  his  covenant  of 
warranty,  though  the  distance  be  less.  Par- 
rish  v.  Williams  [Tex.  Civ.  App.]  79  S.  W. 
1097. 

34.  Where  one  conveyed  a  right  of  way 
over  lands  owned  by  him,  it  not  appearing 
that  he  owned  the  street.  Hot  Springs  R. 
Co.  v.  Williamson  [Ark.]  77  S.  W.  916. 

35.  Floor  above  plaintiff's  was  let  to  a 
noisy  concern.  Plaintiff  did  not  move  out. 
Greenwood  v.  Wetterau,  84  N.  Y.  S.  287.  A 
purchaser  cannot  recover  amount  due  on  a 
mortgage,  foreclosure  not  having  been  at- 
tempted and  his  possession  not  having  been 
disturbed.  Inderlied  v.  Honeywell,  88  App. 
Dlv.  144,  84  N.  Y.  S.  333.  Not  broken  by  an 
outstanding  inchoate  right  of  dower.  People's 
Sav.  Bank  Co.  v.  Parlsette,  68  Ohio  St.  450, 
67  N.  B.  896.  Adverse  possession  of  another 
at  the  time  of  conveyance  is  equivalent  to 
an  eviction  (Shankle  v.  Ingram,  133  N.  C. 
254,  45  S.  B.  578),  and  failure  to  deliver  im- 
mediate possession,  and  the  removal  of  im- 
provements by  tenants  before  the  grantee 
acquires  possession  constitute  a  breach  of 
the  covenant  of  general  warranty  (Anthony 
V.  Rockefeller,  102  Mo.  App.  326,  76  S.  W. 
491);  but  the  tenant  accepting  a  new  lease 
from  the  grantee  without  reserving  the 
right  to  remove  such  fixtures,  such  right  is 
extinguished  and  a  subsequent  removal 
thereof  by  the  tenant  did  not  constitute  a 
breach  of  the  grantor's  covenant   (Id.). 

36.  Holloway  v.  Miller  [Miss.]   36  So.  531. 

37.  Where  grantor  is  insolvent.  Matthews 
v.  Crowder  [Tenn.]   69  S.  W.  779. 

38.  Matthews  v.  Crowder  [Tenn.]  69  S  W 
779. 

3».     See  1  Curr.  L.  826. 

40.  Within  statutory  limit  of  amount 
Brass  v.  Vandecar   [Neb.]   95  N.  W.  1035. 
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The  action  must  be  commenced  within  the  statutory  period  from  the  time 
the  covenant  was  broken.*'  Before  action  can  be  maintained  on  a  covenant  for 
further  assurance,  demand  for  compliance  must  have  been  made.*'  Filing  a  claim 
against  the  estate  of  a  decedent  is  not  a  condition  precedent  to  recover  for  a 
breach  of  his  covenant.** 

For  damages  suffered  by  a  breach  of  a  covenant,  the  vendee  must  sue  on  such 
covenant;*''  but  where  one  has  paid  off  an  incumbrance,*'  such  damages  may  be 
pleaded  by  way  of  counterclaim*'  in  an  action  for  the  purchase  price,  even  though 
he  has  remained  in  continuous  possession  of  the  premises.*^  The  burden  is  on 
the  plaintiff  to  show  an  outstanding  title  paramount  to  that  of  his  warrantor 
unless  he  yielded  possession  in  consequence  of  proceedings  of  which  his  warrantor 
had  notice  and  opportunity  to  defend.*®  In  an  action  for  a  breach  of  covenant,  it 
is  no  defense  that  the  grantee  knew  that  the  grantor  could  not  perform  the  con- 
ditions.^" 

An  instruction  must  cover  the  evidence  under  all  the  allegations  of  the  com- 
plaint.^^ 

Damages  for  Ireach.^^ — Where  there  is  an  exchange  of  lands,  the  measure  of 
damages  is  the  value  of  the  land  he  was  to  receive;"'  but  the  recital  of  the  con- 
sideration in  the  deed  is  not  conclusive.^*  The  measure  of  damages  for  breach  of 
covenant  against  incumbrances  is  the  amount  paid  to  discharge  it  not  exceeding 
the  purchase  price,''  and  where  an  incumbrance  consists  of  an  unexpired  lease, 
it  is  the  value  of  the  use  of  the  premises  during  such  term,'*  together  with  ex- 
penses incurred  in  litigation  with  the  tenant.*'  Where  the  grantor  requests  the 
grantee  to  take  steps  to  recover  possession,'*  but  if  the  grantor  does  not  appear, 
judgment  cannot  be  rendered  against  him  for  new  cause  of  action  set  up  in  an 


41.  Quiet  enjoyment.  Holmes  v.  Seaman 
[Net).]  100  N.  W.  417. 

42.  For  seisin  within  10  years  [Code,  § 
158].  Shanlile  v.  Ingram,  133  N.  C.  254,  45 
S.  E.  678.  The  cause  of  action  on  a  cove- 
nant to  pay  taxes  and  assessments  accrues 
when  the  taxes  and  assessments  become  due. 
Statute  of  limitations  runs  from  this  date. 
This  is  true,  though  the  covenantee  subse- 
quently pays  the  taxes.  Litchfield  v.  Cowley, 
34  Wash.  666,  76  P.  81. 

43.  Complaint  must  allege  that  It  has  been 
done.  Trust  Co.  of  New  York  v.  Universal 
Talking  Mach.  Co.,  90  App.  Div.  207,  86  N.  T. 
S.  60. 

44.  Under  Burns'  Rev.  St.  1901,  !9  2465, 
2470,  2597.  Whittern  v.  Krick,  31  Ind.  App. 
577,   68  N.  E.  694. 

45.  Breach  of  covenants  against  Incum- 
brances. Thurgood  v.  Spring,  139  Cal.  596,  73 
P.  456.  Where  the  holder  of  an  unrecorded 
deed  to  land  which  is  subject  to  a  remote 
vendor's  Hen  is  not  made  a  party  to  pro- 
ceedings to  foreclose  the  lien,  her  remedy 
tor  loss  sustained  is  on  the  warranties  she 
holds.     Friend  v.  Means  [Ky.]  78  S.  W.  164. 

46.  Dahl  V.  Stakke,  12  N.  D.  326,  96  N. 
W.  353. 

47.  Thurgood  v.  Spring,  139  Cal.  596,  73  P. 
456.  The  Incumbrance  being  a  mortgage,  a 
release  thereof,  filed  on  trial.  Is  sufllcient  to 
defeat  the  counterclaim.     Id. 

48.  Dahl  v.  Stakke,  12  N.  D.  32B,  96  N.  W. 
353. 

49.  Calling  on  the  warrantor  to  produce 
a  paramount  title  Is  insufilclent.  McMullen 
V.    Butler    &   Co.,    117    6a.    845,    45    S.    E.    258. 


Where  vendee  never  had  possession,  evi- 
dence of  prior  trials  for  eviction  held  Insuf- 
ficient to  show  that  grantor  had  admitted  a 
paramount  title.     Id. 

50.  That  before  purchasing,  the  grantee 
was  Informed  by  third  parties  that  the  gran- 
tor had  parted  with  title  to  certain  water, 
which  constituted  the  breach  alleged,  held  no 
defense.  Bailey  v.  Murphy  [Colo.  App.]  74 
P.  798. 

61.  Where  complaint  In  action  for  breach 
of  warranty  alleges  In  one  paragraph  exe- 
cution of  deed  and  failure  of  title  to  a  por- 
tion of  the  land,  and  in  a  second,  fraud  In 
misrepresenting  the  number  of  acres  con- 
veyed, instructions  as  to  verdict  should  cover 
both  claims  of  the  complaint.  Ludwick  v 
Petrle,  32  Ind.  App.  550,  70  N.  B.  280. 

52.  See  1  Curr.  L.  826. 

53.  Breach  of  covenant  of  quiet  enjoy- 
ment. Holmes  v.  Seaman  [Neb.]  100  N  W 
417. 

64.  Real  consideration  may  be  proved  by 
parol.  Holmes  v.  Seaman  [Neb.]  100  N  W 
417. 

55.  Dahl  V.  Stakke,  12N.  D.  S25  96NW 
353. 

56.  Brass  v.  Vandecar  [Neb.]  96  N.  W. 
1035.  Where  a  covenant  excepting  certain 
monthly  tenancies  was  broken  by  the  exist- 
ence of  other  than  monthly  tenancies,  the 
vendee  must  prove  that  the  rent  reserved 
was  less  than  the  rental  value.  Toeh  v 
Horowitz,  87  N.  T.  S.  455. 

N^T    S^'toT"'"^  ^'  ^""^*"'  *^  M'so.  346,  86 

68.  Proceedings  unsuccessful.  Brasa  v 
Vandecar  [Neb.]  96  N.  W.  1036 
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amended  complaint."  Where  title  to  a  portion  of  the  land  fails,  the  measiire 
of  damages  is  such  a  proportion  of  the  consideration  paid  as  the  value  of  that  to 
which  title  has  failed  is  of  the  entire  value  of  the  parcel  conveyed,  with  inter- 
est.*' Where  there  has  been  no  eviction,  only  the  damages  actually  sustained  may 
be  recovered.*^  The  existence  of  a  highway  entitles  the  grantee  at  most  to  re- 
cover but  the  amount  it  reduced  the  value.*'' 

CKEDITOES'  SUIT.«» 

9  1.  Tfatore  and  Gronnda  of  Remedy  I  S  2.  Pleadlns  and  Procedure  (977). 
(076).  Grounds  (976).  Property  Which  May  §  3.  General  Creditor's  Snlta  (»78). 
be  Reached  (977).  I 

§  1.  Nature  and,  grounds  of  remedy.'^*  Equity  jurisdiction. — Equity  has 
undisputed  jurisdiction  to  reach  legal  or  equitable  assets  of  a  defendant,  whether 
a  corporation  or  a  natural  person,  in  aid  of  a  legal  remedy  for  a  money  demand.*' 
But  the  exercise  of  that  jurisdiction  is  not  by  way  of  substitution  for,  but  only 
in  aid  of,  the  legal  remedy,  and  it  can  only  be  resorted  to  after  the  plaintiff  has 
exhausted  such  remedy.**  Hence  judgment  for  the  demand  must  have  been  ob- 
tained, and  usually  execution  must  have  been  issued  and  returned  imsatisfied.*^ 
The  judgment  must  be  valid.*' 

Grounds. — ^A  creditors'  bUl  is  proper  where  defendants  are  alleged  to  have 


BO.  Original  petition  was  for  such  dam- 
agres  as  are  customary  on  breach  of  cove- 
nant of  warranty.  Amended  petition  sought 
special  damages.  Coreth  v.  McNatt  [Tex. 
Civ.  App.]   77  S.  W.  33. 

60.  Not  the  difference  between  the  value 
of  the  entire  tract  and  Its  value  with  the 
gores  cut  out.  Dubay  v.  Kelly  [Mich.]  100 
N.  W.  677.  In  breach  of  warranty,  mere 
proof  that  land  from  which  plaintiff  was 
evicted  was  essential  to  the  use  of  water 
power  on  the  land  which  was  worth  $10,000.- 
00  and  constituted  one-half  the  value  of  the 
premises,  did  not  show  the  value  of  the  land 
to  be  $5,000.00,  even  though  the  water  power 
be  found  worth  that  sum.  Llbby  v.  Hutchin- 
son [N.  H.]  55  A.  547.  On  eviction,  a  gran- 
tee Is  entitled  to  Interest  on  the  purchase 
price  of  the  portion  of  the  land  to  which 
title  has  failed.  Rents  collected  may  be  set 
off  against  interest.  British  &  American 
Mortg.  Co.  v.  Todd  [Miss.]  36  So.  1040. 

61.  Barnum  v.  Cochrane  [Cal.]  77  P.  656. 
Where  the  vendee  retains  possession  and 
perfects  title,  he  can  recover  only  the  sums 
so  paid,  and  any  other  damages  caused  by 
the  breach.  Not  the  price  paid.  Holloway 
V.  Miller  [Miss.]  36  So.  531.  In  an  action  for 
breach  of  warranty,  evidence  of  costs  taxed 
in  an  ejectment  suit  which  defendant  had 
been  notified  to  defend  is  admissible,  not- 
withstanding the  abolition  of  the  common- 
law  action  of  voucher  to  warranty.  Dubay 
V.  Kelly   [Mich.]   100  N.  W.  677. 

62.  Beach  v.  Hudson  River  Land  Co.  [N. 
J.  Bq.]  56  A.  167. 

63.  For  statutory  proceedings  In  aid  of 
execution,  see  Executions,  1  Curr.  L.  1178. 
For  bills  by  creditors  merely  to  set  aside 
fraudulent  conveyances,  see  Fraudulent  Con- 
veyances, 2  Curr.  L.  116. 

64.  See  1  Curr.  L.  826. 

65.  Jones   V.    Mutual   Fidelity  Co.,   123    F. 

NOTE.    Eqnlty  Jurisdiction  i     "The  original 


Jurisdiction  of  courts  of  equity  to  aid  a  cred- 
itor holding  a  legal  demand  was  limited  to 
those  cases  in  which  there  was  some  element 
of  fraud  affecting  the  remedy  at  law^  as  to 
assets  subject  to  execution,  but  for  the  In- 
terposition of  fraud,  and  to  those  cases 
where  there  was  some  element  of  trust  pe- 
culiarly entitling  the  creditor  to  subject  a 
particular  asset  to  the  satisfaction  of  his 
demand:  but,  where  neither  trust  nor  fraud 
appeared,  such  courts  had  no  jurisdiction  to 
aid  such  creditor,  even  though  he  had  ex- 
hausted his  remedy  at  law."  McKeldin  v. 
Gouldy,  91  Tenn.  678,  20  S.  W.  231.  It  was 
to  remedy  this  defect  that  the  Tennessee 
remedy  of  discovery  was  provided  by  statute. 
Id.  Quoted  In  Bryan  v.  Zarecor  [Tenn.]  81 
S.  W.  1252. 

66.  Jones  V.  Mutual  Fidelity  Co.,  123  F. 
506.  The  equity  suit  will  be  dismissed  if  it 
appears  that  plaintiCE  has  an  adequate  legal 
remedy.  Brumbaugh  v.  Jones  [Neb.]  98  N. 
W.  54. 

67.  Jones  V.  Mutual  Fidelity  Co.,  123  P. 
506.  A  creditor  is  not  entitled  to  maintain 
the  suit  until  he  has  obtained  a  judgment, 
and  execution  thereon  has  been  returned  un- 
satisfied. Mere  insolvency  and  inability  to 
reach  property  by  garnishment  does  not 
change  the  rule.  Brumbaugh  v.  Jones  [Neb.] 
98  N.  W.  54.  Judgment  and  return  of  exe- 
cution nulla  bona  are  not  essential  prerequi- 
sites to  a  suit  in  equity  by  an  attachment 
creditor  having  a  specific  lien  to  remove  ob- 
structions preventing  a  sale  upon  execution. 
Certain  fraudulent  conveyances  vacated  as 
preliminaries  to  a  sale.  Coulson  v.  Saltsman 
[Neb.]  98  N.  W.  1055. 

68.  Judgment  and  execution  thereon,  ac- 
quired by  administrator  without  surrogate's 
order,  Invalid  and  could  not  sustain  credit- 
or's action.  Ditmas  v.  McKane,  92  App.  Dlv. 
344,  86  N.  T.  S.  1083.  A  judgment  by  con- 
fession, void  because  Improperly  entered, 
will  not  support  a  creditor's  bill.  WUhelm  ■"'. 
liocklar  [Fla.]  35  So.  6. 
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property  and  conceal  the  same,  so  that  it  cannot  be  reached  by  an  execntion  at 
law,*"  and  to  discover  and  subject  property  disposed  of  in  fraud  of  creditors  to 
the  payment  of  a  judgment.''*  A  suit  by  general  creditors  to  obtain  a  judgment 
against  the  debtor  and  to  have  equitable  assets  in  the  hands  of  others  applied  to 
satisfaction  of  that  judgment  is  on  the  same  footing  as  a  judgment  creditor's  bill, 
when  plaintifEs  are  clearly  entitled  to  the  judgment  soughf^  The  Tennessee 
code  provides  a  creditor's  bill  for  discovery  of  any  property,  including  stocks,  choses 
in  action,  and  money  due  the  judgment  debtor  or  held  in  trust  for  him.^*  The 
remedy  provided  by  this  statute  is  exclusive  of  any  other  authority  for  effecting 
the  same  end,'*  and  a  bill  cannot  be  maintained  under  these  sections  of  the  code 
to  reach  property  subject  to  execution  at  law  without  an  averment  of  some  acknowl- 
edged ground  of  equity  jurisdiction.'* 

Property  which  may  ie  reached. — Whatever  interest  a  beneflciaiy  has  in  trust 
property,  and  may  dispose  of,'"  and  property  conveyed  in  trust  by  the  debtor,'* 
may  be  reached  by  creditors  with  the  aid  of  a  court  of  equity.  Property  accimiu- 
lated  in  a  business  belonging  to  the  wife,  though  conducted  and  managed  by  her 
husband  as  her  agent,  cannot  be  reached  by  the  husband's  creditors."  In  Ken- 
tucky, a  creditor  of  a  decedent  or  testator  may  reach  property  received  by  the  repre- 
sentative, heir  or  devisee  of  an  heir  or  devisee  of  the  decedent." 

§  2.  Pleading  and  procedure.'" — ^A  creditor's  bill  need  not  allege  that  de- 
fendant has  no  other  property  liable  to  satisfy  complainant's  judgment,  if  it  shows 
that  complainant  has  exhausted  his  legal  remedy.'*  It  need  not  allege  that  at 
the  time  of  a  conveyance  by  the  debtor,  she  did  not  retain  enough  money  or  prop- 
erty to  pay  her  debts.'^  The  petition  of  a  trustee  in  bankruptcy  asking  to  be  sub- 
stituted as  plaintiff  in  a  creditor's  bill,  filed  by  a  creditor  of  the  bankrupt  who 
has  filed  his  claim  before  the  referee  in  bankruptcy,  must  allege  that  the  creditor 
has  waived  his  security.'*  A  cause  of  action  to  have  a  transaction  whereby  a 
debtor  extends  his  homestead  declared  fraudulent  and  void  and  to  subject  the  added 
property  to  the  lien  of  a  judgment  may  be  joined  with  a  cause  of  action  to  have 


69.  Dlmond  V.  Rogers,  203  111.  464,  67  N. 
E.  968. 

TO.  Starr  &  C.  Ann.  St.  1896,  c.  22,  §  49. 
Dimond  v.  Rogers,  203  111.  464,  67  N.  E.  968. 
A  Judgment  was  had  against  a  nonresident 
on  a  money  demand,  service  being  by  pub- 
lication, and  land  attached  was  ordered  sold. 
Plaintiff  then  brought  equitable  suit  in  na- 
ture of  creditor's  bill  to  set  aside  alleged 
fraudulent  conveyance  and  subject  land  to 
the  Judgment.  Held,  suit  would  lie.  Par- 
menter  v.  Lomax  [Kan.]  74  P.  634.  "Cred- 
itors' suit"  to  subject  lands  owned  and  oth- 
ers claimed  to  have  been  formerly  owned  by 
the  debtor  to  the  payment  of  Judgments.  "A 
judgment  creditor  who  comes  into  a  court  of 
equity  to  enforce  his  lien  upon  land  Is  not 
asserting  an  equitable  right  or  seeking  equi- 
table relief.  His  Judgment  Is  a  legal  lien."' 
Flanary  v.  Kane  [Va.]  46  S.  E.  312. 

71.  Rronson  v.  Thompson  [Conn.]  68  A. 
(592. 

72.  Shannon's  Code,  55  6091-6095.  Bryan 
V.  Zareoor  [Tenn.]  81  S.  W.  1252. 

73.  Bryan  v.  Zarecor  [Tenn.]  81  S.  W. 
1252. 

74.  Such  as  assertion  of  a  Hen,  fraud,  dis- 
covery, trust  or  an  equitable  interest  in  the 
property.  Bryan  v.  Zareoor  [Tenn.]  81  S.  "W. 
1252. 

3   Curr.  Law — 62. 


75.  Will  gave  $600  annually  for  ten  years, 
with  no  provision  against  anticipation,  alien- 
ation or  attachment.  Held,  since  he  could 
assign  such  interest,  the  creditors  could 
reach  It.  Bronson  v.  Thompson  [Conn.]  58  A, 
692. 

76.  After  debt  contracted.  South  Carolina 
Loan  &  Trust  Co.  v.  Lawton  [S.  C]  48  S.  E. 
282. 

77.  Shirollffe  v.  Casebeer,  122  Iowa,  618, 
98  N.  "W.  486.  Limitations  begin  to  run 
against  an  action  to  subject  property  ac- 
cumulated In  a  business  belonging  to  the 
wife,  but  conducted  by  the  husband,  to  a 
Judgment  against  the  Insolvent  husband 
from  the  time  the  alleged  fraudulent  busi- 
ness was   started.     Id. 

78.  John  Shllllto  Co.  v.  Keith,  25  Ky.  L.  R. 
770,  76  S.  W.   371. 

79.  See  1  Curr.  L.  827. 

80.  Bayley  v.  Bayley  [N.  J.  Eq.]  57  A. 
271.  A  sheriff's  return  on  execution,  show- 
ing only  that  there  was  no  personal  prop- 
erty, with  no  showing  as  to  real  property, 
and  the  bill  itself  failing  to  set  out  that 
there  was  no  other  property,  is  insufficient. 
Id. 

81.  These  are  mere  evidentiary  matters. 
Dlmond  v.   Rogers,   203  111.   464,   67  N.  B.  SBS. 

82.  Kohout  V.  Chaloupka  [Neb.]  96  N.  W 
173. 
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fraudulent  conveyances  set  aside."  The  return  of  the  sheriff  on  an  execution  nulla 
bona  is  conclusive  of  the  question  that  the  creditor  has  exhausted  his  legal  reme- 
dies and  is  entitled  to  maintain  the  bill,**  and  an  allegation  of  a  return  of  nulla 
bona  is  a  prima  facie  showing  that  there  was  no  property  subject  to  the  judgment 
at  that  time.'^ 

The  assignee  of  a  judgment  may  maintain  a  creditor's  suit  in  his  own  name." 
Such  assignee  need  not  cause  a  new  execution  to  be  issued  in  his  own  name." 
In  a  suit  against  heirs  at  law  of  a  decedent  to  subject  land  to  payment  of  claims 
of  creditors,  a  nonresident  claiming  a  life  interest  in  the  land  is  not  a  necessary 
party.''  In  a  suit  to  subject  to  a  judgment  land  alleged  to  have  been  fraudulently 
conveyed,  one  who  intervenes,  claiming  a  lien  on  the  property  for  advancements 
made  on  the  purchase  price,  should  be  permitted  to  be  made  party  defendant.'** 
The  beginning  of  a  creditor's  suit  gives  a  specific  lien  on  property  sought  to  be 
reached,  which  continues  until  final  determination  of  the  suit.'"  It  is  in  the 
nature  of  an  equitable  execution  and  renders  unnecessary  the  issuance  of  a  general 
execution  on  the  judgment  during  the  pendency  of  the  suit  in  order  to  keep  the 
judgment  alive,  so  far  as  the  property  equitably  levied  on  in  the  suit  is  concerned.*^ 
A  decree  in  a  creditor's  suit  directing  sale  of  land  "as  upon  execution"  sufficiently 
designates  the  sherifE  as  the  one  by  whom  the  sale  is  to  be  conducted.'-  Such 
order  of  sale  may  be  issued  pending  a  motion  for  a  new  trial." 

§  3.  General  creditors'  suits."* — Statutes  providing  for  general  creditors' 
suits  for  administering  the  afEairs  of  an  insolvent  corporation  for  the  benefit  of 
creditors  are  merely  confirmatory  of  previously  existing  laws.'^  The  broad  prin- 
ciples governing  such  actions  must  control  as  to  the  subject-matter  to  be  brought 
into  the  suit,  and  not  the  difficulties  arising  from  the  complicated  character  of 
the  action."®  Since  in  such  action  it  is  sought  to  administer  the  property  of  the 
corporation  and  enforce  liabilities  germane  thereto  as  a  trust  fund  for  the  pay- 
ment of  its  debts,  all  persons  possessing  any  part  of  such  fund  in  a  trust  capacity, 
in  any  legitimate  sense,  and  all  persons  contingently  liable  or  liable  only  upon  prin- 
ciples of  equity,  for  the  benefit  of  creditors  as  a  class,  are  proper  defendants.'^ 


83.  Hunt  V.  Dean  [Minn.]  97  N.  W.  574. 

84.  Coffield  V.  Parmenter,  2  Neb.  UnofE.  42, 
96  N.  W.  283. 

85.  86,  87.  Dlmond  V.  Rogers,  203  in.  464, 
67  N.  E.  968. 

88.  Coulson    V.    Saltman    [Neb.]    98    N.    W.  ■ 
1055. 

89.  Bau  V.  Shaver  [Va.]  45  S.  B.  873. 

00.  Flint  V.  Chaloupka  [Neb.]  99  N.  W. 
825. 

91.  Contra  doctrine  held,  in  Minnesota, 
North  and  South  Dakota  said  to  be  due  to 
variance  in  statutes.  Flint  v.  Chaloupka 
[Neb.]  99  N.  W.  825. 

92,  93.  Cochran  V.  Cochran,  1  Neb.  Unoff. 
508,  95  N.  W.  778. 

94.     See  Corporations,  1  Curr.  Li.  710. 

9B,  Harrigan  v.  Gilchrist  [Wis.]  99  N.  'W. 
909. 

96.  Applied  to  creditors'  action  in  which 
they  were  permitted  to  enforce  all  liabilities 
to  which  the  creditors  as  a  class  might  prop- 
erly resort  for  the  satisfaction  of  their 
claims.  Harrigan  v.  Gilchrist  [Wis.]  99  N. 
■W.  909. 

9T.  Persons  who  have  obtained  property 
of  an  Insolvent  corporation  in  fraud  of  cred- 
itors are  constructive  trustees  for  creditors, 
and  their  liabilities  as  such  may  properly 
be  determined  in  a  creditors'  suit.     Clark  v. 


Banner  &  V.  Printing ,  Co.,  60  Wis.  416,  7  N. 
W.  309,  held  to  have  been  overruled  and 
never  followed  so  far  as  it  holds  that  per- 
sons to  whom  property  of  an  insolvent  has 
been  transferred  in  fraud  of  creditors  can 
be  made  defendants  in  an  administrative 
suit  bnly  for  purposes  of  discovery.  See  Rev. 
St.  1898,  §  3228.  Harrigan  v.  Gilchrist  [Wis.] 
99  N.  W.  909.  If  a  defendant  be  charged  as 
trustee  of  property  belonging  to  the  trust 
fund  on  the  ground  of  fraud  and  the  fraud 
falls,  yet  the  proof  shows  that  such  per- 
son has  property  which  belongs  to  the  trust, 
the  appropriate  relief  in  that  regard  may  be 
granted.  Id.  If,  pending  an  administration 
suit,  before  final  jjudgment,  even  after  the 
property  has  been  distributed  by  order  of  the 
court,  it  is  claimed  upon  reasonable  ground 
that  the  receiver  was,  by  a  fraud,  intro- 
duced into  the  action  to  aid  the  officers  of 
the  insolvent  to  carry  out  a  preconceived 
design  to  defraud  its  creditors  while  pre- 
tending to  act  as  the  agent  of  the  court,  it  is 
permissible  to  make  such  receiver  and  his 
alleged  guilty  associates  defendants  in  such 
suit  as  a  method  of  requiring  the  receiver  to 
account;  and  regarding  him  and  his  co- 
wrongdoers  as  standing  for  matters  ger- 
mane to  the  subject  of  the  action,  as  may 
properly  bo  done,  such  practice  is  fully  ap- 
proved.    Id. 
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The  action  may  be  maintained  whether  or  not  a  receiver  has  been  appointed.'" 
Though  a  creditor  cannot  institute  a  proceeding  to  obtain  a  part  of  trust  fund* 
in  the  receiver's  hands  until  it  has  been  awarded  him,  he  may  maintain  an  action 
to  enforce  the  trust  so  that  an  order  of  distribution  may  be  made.**  A  receiver 
of  an  insolvent  corporation  in  a  creditors'  action  to  administer  its  affairs  for  their 
benefit  is  a  trustee  of  corporate  assets  in  the  right  of  the  corporation  for  such 
creditors,  and  for  the  latter  in  their  right  as  to  all  liabilities  to  which  they  may 
properly  resort  as  a  class,  not  enforceable  by  the  corporation.^™ 

The  complaint,  in  tlie  nature  of  a  bill  in  equity,  by  which  a  creditor's  action 
is  commenced,  under  the  Code,  is  the  substitute  for  and  in  all  respects  performs 
the  office  of  the  creditor's  bill  under  the  old  practice.^"^  In  such  action  the  rendi- 
tion of  a  judgment  at  law,  the  issuance  of  an  execution  thereon  and  the  return 
thereof  unsatisfied,  should  be  alleged  in  the  complaint,  and  a  defect  in  that  re- 
gard may  be  taken  advantage  of  by  demurrer  ore  tenus.^"^ 

The  legitimate  expenses  of  a  creditor  in  instituting  and  prosecuting  proceed- 
ings for  sequestration  and  administration  of  an  insolvent's  property  for  the  benefit 
of  all  creditors  should  be  allowed  as  expenses  of  such  administration.^**  A  judg- 
ment for  costs  against  creditors  in  bona  fide  litigation  of  matters  respecting  the 
final  account  of  a  receiver  should  be  paid  out  of  the  trust  fund,  or  if  paid  by  cred- 
itors, they  should  be  reimbursed  therefor  out  of  such  fund.^"* 


CRIMINAL  LAW. 


8  1.  Elementa  of  Crime  (979).  Criminal 
Intent  (980).  Attempts  (980).  Felonies  and 
Misdemeanors  (981). 

§  a.     Defenses  (981). 

§  3.     Capacity  to  Commit  Crime  (9S2). 

S  4.     Parties  in  Crimes  (982). 


§  6.  Former  Adjudication  and  Second 
Jeopardy    (9S3). 

§  6.  Panlsliment  of  Crime  (9S5).  Elxtent 
of  Imprisonment  (986).  Place  of  Imprison- 
ment (986).     Second  Offenses   (987). 

§  7.  Rlg-hts  In  Property  tbe  Subject  of 
Crime  (987). 


§  1.  Elements  of  crime.  Sources  of  the  crimmal  law} — The  legislature 
has  no  authority  to  pronounce  the  performance  of  an  innocent  act  criminal,  when 
the  public  health,  safety,  comfort  or  welfare  is  not  involved,"  and  a  municipality 
may  create  offenses  only  when  specially  authorized,*  and  cannot  make  criminal, 
or  provide  a  punishment  for,  acts  which  are  indictable  at  common  law  or  by  stat- 
ute.*   Penal  statutes  can  have  no  extraterritorial  force,"  and  must  not  be  ex  post 


98.  Harrlgan  v.  Gilchrist  [Wis.]  99  N.  W. 
909. 

99.  The  fact  that  the  legal  title  to  the 
trust  fund  in  an  administration  suit  is  not  in 
the  creditors  prosecuting  the  winding  up 
action  does  not  affect  their  right  to  an  equi- 
table remedy  by  action  against  the  con- 
structive trustee  holders  of  the  funds  to  be 
recovered  and  gathered  into  the  hands  of 
the  agent  of  the  '•"urt  as  their  regular  trus- 
tee. Harrlgan  v.  Qjiohrist  [VT^is.]  99  N.  W. 
909.  _ 

100.  Harrlgan  v.  Gilchrist  [Wis.]  99  N.  W. 
909. 

191.  Hence  it  wag  proper  to  bring  in  new- 
defendants  and  litigate  as  to  them  the  mat- 
ters alleged  in  the  complaint.  Harrlgan  v. 
Gilchrist  [Wis.]   99  N.  W.   909. 

102  103,  104.  Harrlgan  V.  Gilchrist  [Wis.] 
99  N.'W.  909. 

1.  See    1    Curr.    L.    827. 

2.  Kurd's  Rev.  St.  1901,  p.  1793,  relative 
to  the  selling  of  registered  cans,  bottles,  etc, 
held  invalid.  Horwioh  v.  Walker-Gordon  La- 
boratory  Co.,    205    111.    497,    68   N.    E.    938.      A 


state  may  make  it  a  criminal  act  for  a  con- 
tractor upon  a  public  work  to  permit  or  re- 
quire an  employe  to  work  more  than  eight 
hours  per  day  [Gen.  St.  1901,  §§  3827-3829]. 
Atkin  V.  State  of  Kansas,  191  U.  S.  207,  24  S. 
Ct.  124.  A  legislature  may  make  it  a  crim- 
inal offense  for  an  employe  without  reason- 
able notice  to  suddenly  quit  his  duties,  where 
the  public  safety  Is  concerned.  Peonage 
Cases,  123  F.  671. 

3.  Regulation  of  pool  rooms.  City  of  Lou- 
isville V.  Wehmhoff,  25  Ky.  L.  R.  995,  76  S. 
W.  876.  Ordinance  prohibiting  gaming  held 
unauthorized  and  void.  State  v.  Godfrey 
[W.  Va.]  46  S.  E.  185.  18  Del.  Laws,  p. 
277,  0.  161,  9  11,  authorized  a  town  to  make 
It  an  offense  to  be  drunk,  noisy  and  disor- 
derly within  the  town  limits.  McCaffrey 
v.  Thomas  [Del.  Super.]   56  A.  382. 

4.  Municipality  may  prohibit  disorderly 
conduct.  State  v.  Taylor,  133  N.  C  755  46 
S.   B.   5.  ■         ' 

6.  A  violation  of  Bums'  Rev.  St.  1901  s 
2178,  on  bunco  steering,  cannot  be  commit- 
ted partly  In  Indiana  and  partly  in  Illinois 
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facto.*  The  peonage  act  of  congress  overruled  the  state  laws  supporting  such 
system.''  Congressional  adoption  of  state  laws  "now  in  force"  respecting  crimes 
on  Federal  territory  refers  to  such  as  were  in  force  at  the  time  of  the  adoption 
of  U.  S.  Eevised  Statutes  in  1878.^  A  repeal  without  a  saving  clause  abates 
pending  prosecutions,  but  a  general  statute  may  operate  as  a  saving  clause  to  aU 
repeals." 

Criminal  intent.^ — Every  man  of  sane  mind  is  presumed  to  intend  the  rea- 
sonable and  natural  consequences  of  his  own  acts,^*  and  the  commission  of  an 
act  forbidden  by  law  raises  a  presumption  of  intent  to  do  the  act;^^  but  when 
an  act  is  criminal  only  by  reason  of  the  intent,  such  intent  must  be  proved.''  A 
fraudulent  intent  is  a  necessary  element  of  such  crimes  as  larceny,"  embezzle- 
ment,'*  and  kindred  offenses,  and  generally  is  an  essential  element  in  swindling, 
though  the  legislature  may  dispense  vdth  it  in  relation  to  conversion  by  a  guard- 
ian,'" and  an  intent  to  secure  a  personal  benefit  is  not  an  essential  element  of 
the  crime  of  using  the  mails  for  fraudulent  purposes.'^  An  admission  of  a 
previous  commission  of  a  misdemeanor  is  not  evidence  as  to  the  intent  in  an 
alleged  felony.'* 

Attempts.^" — An  act  done  with  intent  to  commit  a  crime,  and  tending  bnt 
failing  to  effect  its  commission,  is  an  attempt  to  commit  that  crime.'"'     One  ac- 


Cruthers  v.  State,  161  Ind.  139,  67  N.  B.  9S0. 
A  state  cannot  punish  an  Illegal  conveyance 
in  another  state  of  lands  therein  situated. 
Rev.  St.  1899,  §  1932  applies  only  to  trans- 
fers within  Missouri  (State  v.  Clark,  178 
Mo.  20,  76  S.  W.  1007);  nor  punish  the  opera- 
tor of  a  ferry  who  charges  according  to  his 
franchise  derived  from  another  state,  though 
his  fees  he  excessive  under  the  laws  of  the 
complaining  state  (State  v.  Faudre  [W.  Va.] 
46  S.  B.    269). 

8,  A  retrospective  penal  law  is  ex  post 
facto  only  when  It  alters  the  situation  to 
defendant's  disadvantage.  State  v.  Tyree 
[Kan.]  77  P.  290.  A  law  is  not  ex  post  facto, 
as  applied  to  one  convicted  before  its  pas- 
sage, which  substitutes  the  penitentiary  for 
the  county  jail  as  the  place  of  confinement 
pending  execution  [Laws  1903,  c.  99]  (State 
V.  Rooney,  12  N.  D.  144,  95  N.  W.  513),  or 
which  requires  execution  to  be  at  the  peni- 
tentiary Instead  of  at  the  county  Jail  [Laws 
1903  c.  99]  (Id.),  or  which  extends  the  time 
within  which  the  condemned  must  be  exe- 
cuted. Any  extension  of  one's  privilege  of 
living  Is  to  his  advantage  [Laws  1903,  o.  99] 
(Id.).  A  statute  requiring  all  dentists  to 
register  and  procure  licenses  Is  not  ex  post 
facto.  Such  a  statute  is  a  reasonable  exer- 
cise of  the  police  power.  State  v.  Chapman, 
69   N.   J.   Law,    464,   56    A.    94. 

r.     U.    S.   Rev.   St.   !S   1990,   5628.     Peonage 

Cases,  123  P.  671.  ,.,  -c    rio 

8.  United  States  v.  Tucker,  122  F.  518. 

9.  People  V.  Scannell,  40  Misc.  297,  82  N. 
T.   S.   362. 

10.  See  1  Curr.  L.   828. 

11  Motive  need  not  be  shown  on  a  murder 
trial  State  v.  Dull,  67  Kan.  793,  74  P.  235; 
Keady  v.  People  [Colo.]  74  P.  892;  Cupps 
V  State  [Wis.]  97  N.  W.  210.  The  taking  of 
human  life  by  an  act  naturally  and  probably 
calculated  to  cause  that  result  supports  a 
presumption  that  such  result  was  Intended 
and  hence  the  accused  may  be  found  guilty 
of  the  highest  oftense  of  homicide,  there 
being  no  evidence  of  excuse  or  Justification. 


Cupps  V.  State  [Wis.]  97  N.  W.  210.  Malice 
may  be  Inferred  from  the  use  of  a  deadly 
weapon.  State  v.  Dull,  67  Kan.  793,  74  P. 
235;  Keady  v.  People  [Colo.]  74  P.  892.  Upon 
proof  of  homicide  by  use  of  a  deadly  weapon, 
no  Justification  appearing,  the  law  implies 
malice,  though  there  was  no  actual  in- 
tent to  injure  any  one.  State  v.  Capps,  134 
N.  C.  622,  46  S.  B.  730.  Proof  of  homicide 
raises  the  presumption  that  It  was  malicious. 
Proof  of  a  matter  of  defense  on  extenuation 
then  lies  on  the  defendant.  Cupps  v.  State 
[Wis.]  97  N.  W.  210.  It  Is  no  defense  In  a 
prosecution  for  malicious  trespass  that  de- 
fendant had  no  actual  111  will  tow^ard  the 
owner  or  any  other  person  [Gen.  St.  1901,  SS 
2100,  2106].     State  v.  Boles   [Kan.]  74  P.  630. 

12.  State  v.  McDonald,  133  N.  C.  680,  45  S. 
B.  582.  Under  Rev.  St.  1899,  §  3032,  making 
It  unlawful  to  give  away  liquor  in  counties 
adopting  local  option,  the  criminal  Intent  is 
completed  when  liquor  is  given  away.  State 
V.  Handler,   178  Mo.   38,   76   S.  W.   984. 

13.  State  V.  McDonald,  133  N.  C.  680,  45 
S.   B.    682. 

14.  Goods  taken  with  consent  of  a  de- 
tective, agent  of  the  carrier.  State  v. 
Waghalter,  177  Mo.  676,  76  S.  W.  1028.  Theft 
by  a  bailee.  Smith  v.  State  [Tex.  Cr.  App.] 
76  S.  W.   434. 

15.  State  V.  McDonald,  133  N.  C.  680,  46 
S.  B.  582;  State  v.  Hunt  [R.  I.]   54  A.  937. 

16.  Pen.  Code  1895,  §  948.  Walls  v.  State 
[Tex.  Cr.  App.]  77  S.  W.  8. 

17.  Rev.  St.  5  6480.  Kellogg  v.  U.  a  [C.  C. 
A.]   126   F.    323. 

18.  State  V.  Wenzel  [N.  H.]  56  A.  918. 
1».     See  1  Curr.  L.  828. 

20.  Defendant's  solicitation  of  a  detective 
to  unlawfully  remove  public  records  held 
sufficient  to  sustain  a  conviction  for  an  at- 
tempt [Pen.  Code,  5  34].  People  v.  Mills,  41 
Misc.  195,  83  N.  T.  S.  947.  One  who  at- 
tempts to  commit  a  crime  but  falls  or  la  pre- 
vented or  Intercepted  In  the  perpetration 
thereof  Is  punishable  for  the  attempt  [Pen. 
Code,   5   664].     People   v.   Oates,    142   Cal.    12, 
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cused  of  a  crime  cannot  complain  that  he  was  indicted  and  convicted  only  of  an 
attempt,  when  he  might  have  been  convicted  of  the  principal  crime.^* 

Felonies  and  misdemeanors?' — The  common-law  rule  that  one  could  not  be 
convicted  of  a  misdemeanor  upon  an  indictment  for  a  felony  has  been  generally 
abrogated.^'  An  indictment  alleging  a  conspiracy  and  the  appropriation  by  cor- 
porate officers  of  funds  to  their  own  use  does  not  effect  a  merger  of  the  conspiracy 
in  the  grand  larceny,  so  as  to  prevent  a  prosecution  for  conspiracy.''*  In  Illinois 
the  common-law  distinctions  as  to  infamous  crimes  is  superseded  by  a  statutory 
enumeration,'"'  and  in  Louisiana,  a  crime,  the  penalty  for  a  commission  of  which 
is  imprisonment  for  a  term  not  to  exceed  two  years,  is  a  felony.''®  A  state  may 
make  wife  desertion  a  misdemeanor.*^ 

§  2.  Defenses.'^ — ^The  right  of  self  defense  permits  one  under  all  circiun- 
stances,**  to  repel  with  commensurate  force  an  unlawful  attack,  really  or  ap- 
parently imminent.'"  As  a  general  rule,  the  advice  of  counsel,*^  or  the  direction 
of  one's  employer,  furnishes  no  excuse  for  a  violation  of  the  law;'''  and  likewise, 
one's  faith  in  prayer  and  his  religious  objections  to  physicians  are  no  defense  to 
a  charge  of  manslaughter  for  neglecting  to  call  medical  assistance  for  his  infant 
child.'' 

It  has  been  held  that  one  who  acts  in  reliance  on  an  existing  statute  cannot 
be  held  to  a  criminal  charge  because  the  statute  is  subsequently  declared  uncon- 
stitutional,'* but  this  is  doubted,"  and  the  general  rule  is  that  mistake  of  law 
excuses  no  one,  though  it  is  otherwise  as  to  mistake  of  fact  going  to  the  crim- 
inality of  the  offense."  Defendant's  good  character  may  be  shovm  in  every 
criminal  case,'^  but  is  not  necessarily  so  far  defensive  as  to  overcome  the  effect 
of  circumstantial  evidence."    Lapse  of  time  may  constitute  a  good  defense.'* 


76  p.  337.  One  might  In  law  be  guilty  of  an 
attempt  to  commit  a  lewd  act  T7lth  the  body 
of  a  child  under  fourteen  years  of  age  [Pen. 
Code,  §  288].  People  v.  Stouter,  142  Cal.  146, 
75  P.  780.  In  Wisconsin,  an  attempt  tp  have 
sexual  Intercourse  with  one  under  the  age 
of  consent  Is  punishable  as  an  assault  with 
Intent  to  rape  [Rev.  St.  1898,  5  4382].  Loose 
V.  State  [Wis.]  97  N.  W.  526.  In  Missouri,  one 
is  not  guilty  of  an  attempt  to  bribe  an  of- 
ficer, where  the  subject-matter  Is  one  that 
could  not  properly  come  before  the  officer 
in  his  ofHolal  capacity  [Rev.  St.  1899,  |§ 
2084,  2089].  State  v.  Butler,  178  Mo.  272,  77 
S.   W.   560. 

21.  Pen.  Code,  5  685.  People  v.  MUls,  91 
App.  Dlv.  331,  86  N.  T.  S.  529. 

22.  See   1  Curr.  1/.    828. 

23.  Graff  V.  People,  208  111.  312,  70  N.  E. 
299 

24.  People    v.    Rathbun,    89    N.    T.    S.    746. 

25.  Christie  v.  People,  206  111.  337,  69  N. 
E.    33. 

ae.  Act  107,  p.  161;  Laws  of  1902.  State 
v.   Dalcourt,   112   La.    420,   36   So.   479. 

27.  State  V.  Cucullu,  110  La.  1087,  36  So. 
300. 

28.  See  1  Curr.  L.  828. 

29.  Hoy  V.  State  [Neb.]  96  N.  W.  228.  On 
a  prosecution  for  homicide,  the  state  must 
show  beybnd  a  reasonable  doubt  that  de- 
fendant was  not  acting  in  self  defense.  State 
V.  Williams,  122  Iowa,  115,  97  N.  W.  992. 

30.  One  may  use  commensurate  force 
against  the  nearest  assailant,  though  the 
bodily  harm  is  apprehended  not  from  him 
but  from  his  associates  (Hoy  v.  State  [Neb.] 
96   N.   W.   228),   but  one  may  not,   as   an   act 


of  self  defense,  shoot  an  o£acer  who  under- 
takes to  arrest  or  search  him  In  a  rude 
manner  (Keady  v.  People  [Colo.]  74  P.  892). 

81.     State  V.  Hunt  [R.  I.]  54  A.  937. 

S2.  Defendant  drove  piles  and  stakes  In 
a  navigable  stream,  while  employed  by  the 
superintendent  of  a  shooting  club.  State  v. 
Poyner,  134  N.  C.  609,  46  S.  B.  500. 

3S.     State  V.  Chenoweth  [Ind.]  71  N.  B.  197. 

34.  Kueney  v.   Uhl    [Iowa]    98   N.   W.    6O2! 

35.  Unconstitutional  statute  authorizing 
defendant  to  carry  weapon  held  no  defense. 
Swincher  v.  Com.,  24  Ky.  L.  R.  1897,  72  S  W 
306. 

36.  Delivery  of  a  bottle  of  liquor  under 
the  belief  that  It  was  older  [Pen.  Code  1895, 
art.  46].  Patrick  v.  State  [Tex.  Cr.  App.] 
78  S.  W.  947.  It  Is  no  defense  to  one  intend- 
ing to  commit  homicide  that  he  killed  anoth- 
er whom  he  mistook  for  his  Intended  vic- 
tim. People  v.  Suesser,  142  Cal.  354,  75  P. 
1093. 

37.  State  V.  Gather,  121  Iowa,  106,  96  N. 
W.    722. 

38.  Proof  of  character  Is  only  of  such 
value  as  the  Jury  see  fit  to  give  to  it.  State 
V.  King,  122  Iowa,  1,  96  N.  W.  712.  It  Is 
entitled  to  Just  such  consideration  as  the 
Jury  think  best  to  give  it  under  all  the  cir- 
cumstances of  the  case.  Cupps  v.  State 
[Wis.]  97  N.  W.  210.  The  good  custom  and 
habit  of  a  locality  or  state  not  to  violate 
or  attempt  to  nullify  a  provision  of  an  act 
of  congress  cannot  be  pleaded  to  shield  an 
offender  against  that  law,  because  his  acta 
are  an  exception  to  the  prevailing  rule  of 
obedience  to  law  in  that  state.  Peonage 
Cases,    123    P.    671. 
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§  3.  Capacity  to  commit  crime.*" — ^According  to  the  majority  of  the  courtB,*' 
one  who  knows  the  right  from  the  wrong  of  the  act  he  is  committing  is  responsi- 
ble for  his  act  ;*'  accordingly,  one  adjudged  insane  is  responsible  for  his  acts  com- 
mitted during  lucid  intervals,"  and  insanity  at  the  moment  of  crime  and  sanity 
immediately  before  and  after  is  not  a  defense." 

Drunkenness  is  no  defense  except  where  a  specific  intent  must  be  proved, 
and  the  drunkenness  is  sufficient  to  overcome  the  accused's  capacity  to  form  an  in- 
tent." 

A  boy  of  13  is  presumed  incapable  of  committing  crime.*' 

The  presumption  of  coercion  by  the  husband  does  not  apply  to  a  charge  laid 
against  husband  and  wife  of  keeping  a  house  of  ill  fame.*' 

§  4.  Parties  in  crimes.*^ — ^The  law  does  not  distinguish  between  principals 
and  accessories  in  misdemeanors.*'  Actual  commission  of  a  crime  renders  one  a 
principal  in  the  first  degree,"*  while  to  be  present,  either  actually  or  constructive- 
ly, aiding  or  abetting  its  commission,  constitutes  a  principal  in  the  second  de- 
gree,'^ both  being  ordinarily  called  principals  and  subject  to  the  same  or  similar 


so.  Nuisance.  If  a  Civil  action  would  not 
lie,  defendant  could  not  be  convicted  of  a 
criminal  offense.  State  v.  Poyner,  134  N.  C. 
609,  46  S.  B.  500.  There  is  no  general  law 
in  Georgia  by  which  prosecutions  in  police 
courts  or  for  violation  of  municipal  ordi- 
nances will  be  barred  by  lapse  of  time.  Bat- 
tle V.  Marietta,  118  Ga.  242,  44  S.  B.  994. 

40.  See  1  Curr.  L.  828. 

41.  State  v.  Keen  [Mont.]  75  P.  362. 

42.  If  realizing  the  right  and  the  wrons, 
it  is  no  defense  that  his  will  power  was  so 
Impaired  that  he  could  not  resist  the  tempta- 
tion to  do  wrong.  State  v.  Berry  [Mo.]  78 
S.  W.  611.  An  epileptic  defendant  prose- 
cuted for  murder  cannot  complain  of  an  in- 
struction that  the  proof  must  show  that  de- 
fendant knew  right  from  wrong  and  was 
capable  of  governing  his  conduct  accord- 
ingly. Quattlebaum  v.  State,  119  Ga.  433, 
46  S.  B.  677.  Insanity  must  deprive  of  pow- 
er to  distinguish  between  right  and  wrong 
or  of  power  to  refrain  from  act.  State  v. 
Jack  [Del.  Gen.  Sess.]   58  A.  833. 

43.  Quattlebaum  v.  State,  119  Oa.  433,  46 
S.  E.    677. 

44.  Evidence  held  to  show  merely  "un- 
controllable impulse."  Stats  v.  Dunn  [Mo.] 
77    S.    W.    848. 

45.  People  v.  Dowell,  141  Cal.  493,  75  P. 
46;  Bruen  v.  People,  206  111.  417,  69  N.  B.  24. 
Excessive  users  of  Intoxicants  are  not  neces- 
sarily, because  of  such  excess,  to  be  con- 
sidered Insane,  so  as  to  absolve  them  from 
responsibility  for  crime.  Sharp  v.  State,  161 
Ind.  288,  68  N.  B.  286.  The  degree  of  In- 
toxication may  be  considered  as  bearing  on 
defendant's  capacity  to  form  a  criminal  in- 
tent. State  V.  Gather,  121  Iowa,  106,  96  N. 
W.  722.  Intoxication  Is  a  defense  when  it 
prevents  the  forming  of  an  intent  to  do  the 
act  complained  of.  State  v.  Williams,  122 
Iowa,  115,  97  N.  "W.  992.  Intoxication  should 
be  considered  relative  to  the  degree  of  the 
crime.  Id.  Voluntary  Intoxication,  not  re- 
sulting In  a  fixed  or  settled  frenzy  or  in- 
sanity, either  permanent  or  intermittent, 
does  not  excuse  or  mitigate  any  degree  of 
unlawful  homicide  below  murder  In  the  first 
degree.  Thomas  v.  State  [Fla.]  36  So.  161. 
Intoxication  of  defendant  has  no  bearing  on 
the  degree  of  crime  in  burglary.     It  may  be 


considered  relative  to  the  Intent  with  which 
the  entry  was  made.  People  v.  Dowell,  141 
Cal.  493,  75  P.  45.  Drunkenness  voluntarily 
produced  by  one  sort  of  liquor  Is  no  more 
an  excuse  for  crime  than  that  caused  by 
any  other  intoxicating  drink  [Pen.  Code  1895, 
§  39].  Cribb  v.  State,  118  Ga.  316,  45  S.  B. 
396;  State  v.  Oi  Guglielmo  [Del.  Gen.  Sess.] 
56  A.  360. 

46.  The  burden  Is  upon  the  state  to  show 
him  to  have  sufficient  mental  capacity  to 
know  right  from  wrong  in  reference  to  the 
offense  of  forgery  charged.  Harrison  v. 
State  [Ark.]  78  S.  W.  763. 

47.  Husband  and  wife  are  equally  guilty. 
State  V.  Jones.  53  W.  Va.  613,  45  S.  E.  916. 

48.  See  1  Curr.  L.   829. 

49.  Defendant  was  one  of  a  party  engaged 
in  unlawfully  killing  game  during  the  closed 
season.  McMahon  v.  State  [Neb.]  97  N.  W. 
1035.  Under  Code,  S  5299,  one  charged  with 
committing  an  overt  criminal  act  may  be 
convicted  upon  proof  that  he  was  only  an 
aider  or  abettor.  State  v.  Berger,  121  Iowa, 
581,  96  N.  W.  1094.  Pen.  Code,  §  1852.  State 
V.  De  Wolfe  [Mont.]  74  P.  1084.  Acts  which 
would  constitute  one  an  accomplice  If  the 
offense  were  a  felony  make  him  a  principal 
if  it  is  merely  a  misdemeanor.  Caudle  v. 
State  [Tex.  Cr.  App.]  74  S.  W.  545.  An  or- 
dinance defining  petit  larceny  and  adopting 
the  common-law  definition  carries  with  It 
all  the  common-law  incidents  of  the  crime. 
Reed  v.  State  [Miss.]  36  So.  178.  See  1  Curr. 
L,.    829,  n.   87. 

50.  1  Clark  &  M.  on  Crimes,  p.  350.  One 
who  helps  to  drive  away  and  sell  cattle 
known  by  *iim  to  be  stolen  is  guilty  of  lar- 
ceny. Murray  v.  State  [Miss.]  36  So.  541. 
One  who  assists  in  a  forcible  entry  and  In 
the  carrying  away  of  stolen  property  Is 
guilty  of  both  burglary  and  larceny.  State 
V.  Peebles,   178  Mo.   475,   77  S.  W.   518. 

51.  1  Clark  &  M.  on  Crimes,  p.  350.  Con- 
structive presence  Is  sufficient  (Baldwin  v. 
State  [Fla.]  35  So.  220),  except  In  Texas 
(McDonald  v.  State  [Tex.  Cr.  App.]  79  S. 
W.  542).  Mere  presence  without  aiding  or 
abetting  is  insufficient.  Thornton  v.  State, 
119  Ga.  437,  46  S.  E.  640.  But  there  may 
be  an  abetting  without  manual  aid.  Frank- 
lin  v.    State    [Tex.    Cr.   App.]    76    S.    W.    473. 
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punishment.  An  accessory  before  the  fact  is  one  who,  being  absent  at  the 
actual  commission  of  the  offense,  has  procured,  counseled  or  commanded  it,'" 
and  one  who,  knowing  an  offense  to  have  been  committed,  receives,  comforts  or 
assists  the  perpetrator,  is  an  accessory  after  the  fact."'  Generally,  by  statute, 
principals  and  accessories  of  all  degrees  are  prosecuted  and  punished  as  princi- 
pals.^* Membership  in  a  firm  which  has  defrauded  the  government,'"  or  mere 
presence  at  the  perpetration  of  a  crime  does  not  render  one  a  particeps  criminis; 
there  must  be  an  actual  participation."  One  who  could  not  be  a  principal  may 
be  guilty  as  an  accessory.^'  An  accessory  before  or  after  the  fact  may  be  indicted 
separately  from  the  principal,  either  before  or  after  the  latter's  conviction;'*  but 
by  common  law  and  in  Florida,  the  conviction  of  the  principal  is  an  essential 
prerequisite,  except  in  certain  cases,  to  the  punishment  of  the  accessory.^"  An 
acquittal  of  one  of  two  co-defendants  on  a  charge  of  adultery  does  not  prevent 
the  conviction  of  the  other."* 

§  5.  Former  adjudication  and  second  jeopardy.*^ — When  one  has  been  pla- 
ced on  trial  on  a  valid  indictment  or  information,  before  a  court  of  competent 
jurisdiction,  has  been  arraigned  and  has  pleaded  and  the  jury  has  been  impan- 


At  common  law  and  generally  by  statute, 
one  who  stands  watch  while  his  associates 
perpetrate  a  crime  Is  a  principal.  State  v. 
Berger,  121  Iowa,  581,  96  N.  W.  1094.  Though 
not  firing  a  shot,  one  may  he  guilty  of  mur- 
der who  goes  with  another  to  a  store  with 
the  preconceived  design  of  homicide,  and 
such  other  accomplishes  the  object.  Mott  v. 
People,  31  Colo.  351.  72  P.  1069.  If  one 
actually  commits  an  offense  and  another  is 
present,  and  knowing  of  the  unlawful  pur- 
pose, aids  or  encourages  by  acts,  words  or 
gestures,  such  other  is  a  principal.  Parks 
V.  State  [Tex.  Cr.  App.]  79  S.  W.  537.  One 
who  conspires  with  another  to  kill  a  third 
person  and  any  person  who  interferes  is 
guilty  in  the  same  degree  as  other  con- 
spirator who  actually  committed  the  homi- 
cide. Chapman  v.  State  [Tex.  Cr.  App.]  76 
S.  W.  477.  Concert  in  a  crime  involves  con- 
cert in  a  killing  in  course  of  its  perpetra- 
tion. Starks  v.  State,  137  Ala.  9,  34  So.  687. 
One  indicted  as  an  aider  and  abettor  may 
be  convicted  as  a  principal  [Ky.  St.  1899,  § 
1128].  Leger  v.  Com.,  25  Ky.  L.  R.  4,  74  S. 
W.  704.  One  charged  with  attempting  to 
steal  public  records  is  not  a  principal  where 
the  only  taking  was  by  the  district  at- 
torney, who  took  them  for  his  own  pur- 
poses. People  v.  Mills,  41  Misc.  195,  83  N. 
T.   S.   947. 

62.  1  Clark  &  M.  on  Crimes,  p.  351;  Leger 
V.  Com.,  25  Ky.  L.  R.  4,  74  S.  W.  704.  Crim. 
Code  1873,  §  1,  as  to  one  who  is  an  aider, 
abettor  or  procurer  of  a  crime.  Lamb  v. 
State  [Neb.]  95  N.  W.  1050.  Under  the  Texas 
statute,  one  must  render  the  principal  some 
overt  active  assistance  to  constitute  him  an 
accessory  [Pen.  Code  1895,  art.  86].  Che- 
nault  v.  State  [Tex.  Cr.  App.]  81  S.  W.  971. 
One  who  advises  a  theft,  but  does  not  aid 
therein  and  Is  not  present  at  the  time  there- 
of, is  an  accomplice  and  not  a  principal. 
McAlister  v.  State  [Tex.  Cr.  App.]  76  S.  W. 
760. 

53.  1  Clark  &  M.  on  Crimes,  p.  351. 

54,  State  V.  Berger,  121  Iowa,  681,  96  N. 
W.  1094.  Accessories  before  the  fact  [Ky. 
St.  1899,  §  1128].  Leger  v.  Com.,  25  Ky.  L. 
R    4    74  S    W.  704.     Pen.  Code,  §  29.     People 


V.  Mills,  41  Misc.  195,  83  N.  T.  S.  947;  Peo- 
ple V.  Mills,  91  App.  Div.  331,  85  N.  T.  S. 
530.  Pen.  Code,  §  29.  Defendant  knowingly 
allowed  a  portion  of  his  premises  to  be  used 
for  selling  pools  and  was  present  at  a.  cer- 
tain sale  [Pen.  Code,  5  29]  (People  v.  Canepl, 
87  N.  Y.  S.  773);  but  an  accomplice  is  not  a 
"perpetrator,"  though  by  statute  he  be  a 
principal  [Pen.  Code,  §  31]  (People  v.  Chin 
Yuen  [Cal.]  77  P.  954).  In  Texas,  an  accom- 
plice is  not  a  principal.  McAlister  v.  State 
[Tex.  Cr.  App.]   76   S.   "W.   760. 

55.  United  States  v.   Cohn,   128  F.   616. 

56.  State  V.  Fox  [N.  J.  Law]  67  A.  270. 
One  who  was  merely  present  at  the  com- 
mission of  manslaughter,  but  did,  not  aid 
the  criminal  nor  share  tlie  criminal  intent, 
is  not  guilty  as  a  principal  in  the  second 
degree.  Thornton  v.  State,  119  Ga.  437,  46 
S.  B.  640.  Evidence  that  defendant  was 
present,  when  an  obstruction  was  placed 
upon  a  street  car  track,  but  was  lying  in  a 
drunken  stupor  in  no  way  assisting  in  the 
crime,  is  insufficient  to  sustain  a  conviction 
for  obstructing  the  track.  People  v.  Kuhn, 
84  App.  Div.  631,  81  N.  Y.  S.  1091. 

67.  Accessory  to  the  crime  of  embezzle- 
ment. Bishop  V.  State,  118  Ga.  799,  46  S.  E. 
614. 

58.  If  before,  the  Indictment  must  aver 
the  principal's  guilt;  if  after,  it  may  allege 
either  the  guilt  of  the  principal  or  that  he 
has  been  convicted,  without  averring  his 
guilt.  Daughtrey  v.  State  [Pla.]  35  So.  397; 
Stone  v.  State,  118  Ga.  705,  45  S.  B.  630. 
One  Is  an  accomplice  only  when  he  could 
be  indicted  either  as  a  principal  or  an  ac- 
cessory. Subornation  of  perjury.  Stone  v. 
State,  118  Ga.  705,  45  S.  E.  630.  An  acces- 
sory before  the  fact  may  be  convicted,  though 
the  principal  Is  not  in  custody.  Begley  v. 
Com.  [Ky.]  82  S.  W.  285. 

69.  And  the  conviction  required  includes 
the  judgment.  Daughtrey  v.  State  [Pla.]  35 
So.  397. 

60.  Conviction  as  to  one  because  of  his 
admissions.  State  v.  Simpson,  133  N.  C.  676 
45  S.  B.  567. 

61.  See  1   Curr.  L.  829. 
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eled  and  sworn,  he  is  in  jeopardy;"^  but  the  determination  of  a  plea  of  misnomer 
in  defendant's  favor  is  not  a  bar  to  another  prosecution  upon  a  second  affidavit.^' 
A  temporary  postponement  of  the  trial  after  the  jury  is  selected,  it  being  sub- 
sequently tried  before  the  same  jury,  is  not  jeopardy.'*  A  proper  discharge  of 
a  jury,  because  of  inability  to  agree,**  or  upon  a  demurrer  to  the  indictment,  is 
no  bar  to  a  second  trial  of  the  accused,*"  but  an  arbitrary  discharge  of  the  jury 
wiU  in  general  sustain  a  plea  of  former  jeopardy,*''  except  where  there  could  be 
no  legal  conviction  under  the  former  indictment.*'  A  plea  of  former  jeopardy 
must  relate  to  the  same  offense,*'  but  when  an  offense  is  a  necessary  element  in 
and  constitutes  an  essential  part  of  another  offenSe,  and  both  are  in  fact  one 


62.  Mahany  v.  People,  31  Colo.  365,  73  P. 
26;  Sohrieber  v.  CQapp,  13  Okl.  216,  74  P. 
316;  State  v.  Brown,  110  La.  691,  34  So.  698. 
One  who  has  not  been  called  upon  to  plead 
to  an  Indictment  against  him  is  not  in 
jeopardy.  State  v.  Michel,  111  La.  434,  36  So. 
629. 

63.  Dillard  v.  State,  137  Ala,  106,  34  So. 
851. 

64.  Prince   v.   State    [Ala.]    37   So.    171. 
85.     Jury  discharged  after  being  out  three 

hours  held  not  an  arbitrary  act  of  the  court, 
•'.'nited  States  v.  Jim  Lee,  123  F.  741. 

66.  State  v.  Sherman,  71  Ark.  349,  74  S. 
W.   293. 

67.  Lovelace  v.  State  [Tex.  Cr.  App.]  76 
t.  W.  756.  An  erroneous  summary  discharge 
of  the  jury  and  defendant  after  the  evidence 
is  In  bars  another  prosecution  of  the  de- 
fendant for  the  same  offense.  Schrieber  v. 
Clapp,  13  Okl.  215,  74  P.  316.  A  discharge 
of  two  members  of  the  jury  after  that  body 
has  been  impaneled  and  sworn  is  good  basis 
for  a  plea  of  former  Jeopardy.  Defendant 
did  not  lose  his  rights  by  demanding  a  new 
venire  after  his  objections  to  the  discharge 
of  jurors  had  been  overruled.  Tomasson  v. 
State  [Tenn.]  79  S.  W.  802.  The  dismissal  of 
an  indictment  with  approval  of  the  trial 
judge  upon  defendant's  agreement  to  turn 
state's  evidence  is  a  bar  to  a  subsequent 
prosecution  for  the  same  offense  In  another 
county  also  having  jurisdiction.  Young  v. 
State  [Tex.  Cr.  App.]  75  S.  W.  23.  Under  the 
Washington  statute,  the  dismissal  of  an  In- 
formation on  motion  of  the  state  is  a  bar 
to  a  further  prosecution  for  the  same  of- 
fense, if  it  be  a  misdemeanor  [Ballinger's 
Ann.  Codes  &  St.  6914-6916].  State  v.  Dur- 
bin,  32  Wash.  289,  73  P.  373. 

68.  Lovelace  v.  State  [Tex.  Cr.  App.]  76 
S.  W.  756. 

69.  That  defendant  was  put  on  trial  for 
assault  with  Intent  to  murder  Perdee  Taylor 
is  no  defense  to  a  subsequent  prosecution 
for  assault  with'  Intent  to  murder  Phillip 
McNish,  though  the  plea  avers  in  general 
terms  that  the  assaults  were  the  same.  Mc- 
Nish V.  State  [Pla.]  36  So.  176.  A  plea  of 
guilty  of  engaging  in  an  affray  is  not  a 
bar  to  a  prosecution  for  aggravated  assault. 
Stepp  V.  State  [Tex.  Cr.  App.]  77  S.  W.  787. 
Conviction  for  simple  assault  is  no  bar  to  a 
prosecution  for  aggravated  assault.  Heinen 
V.  State  [Tex.  Cr.  App.]  74  S.  W.  776.  Con- 
viction for  disturbance  of  the  peace  Is  not 
a  bar  to  a  prosecution  for  an  assault  though 
based  on  the  same  transaction.  State  v. 
Taylor,  133  N.  C.  755,  46  S.  E.  5.  Conviction 
of  illegal  liquor  selling  is  no  bar  to  a  prose- 


cution for  perjury  in  connection  with  such 
sales.  The  Illegal  selling  and  the  making  of 
a  false  affidavit  relating  thereto  are  distinct 
offenses.  Anderson  v.  Van  Buren  Circuit 
Judge  [Mich.]  96  N.  W.  927.  Subornation  of 
perjury  and  contempt  are  distinct  offenses 
and  an  acquittal  or  conviction  of  one  is  no 
bar  to  a  prosecution  for  the  other.  Ricketts 
V.  State  [Tenn.]  77  S.  W.  1076.  Conviction 
for  an  offense  in  the  second  degree  Is  no 
bar  to  a  subsequent  prosecution  for  the 
same  offense  in  the  first  degree.  Murder. 
State  V.  Tyree  [Kan.]  77  P.  290.  In  Kansas, 
a  reversal  on  defendant's  appeal,  of  a  verdict 
of  manslaughter  in  the  second  degree  Is  not 
a  bar  to  a  subsequent  prosecution  and  con- 
viction for  murder.  State  v.  Morrison,  67 
Kan.  144,  72  P.  554.  A  conviction  for  shoot- 
ing another  Is  not  a  bar  to  a  prosecution  for 
burglary,  though  the  two  acts  be  part  of  one 
transaction.  Mann  v.  Com.,  25  Ky.  L.  R. 
2281,  80  S.  W.  438.  Conviction  for  keeping 
a  gambling  house  is  not  a  bar  to  a  prosecu- 
tion for  gambling  [Code,  §§  4962,  4964]. 
State  V.  White,  123  Iowa,  425,  98  N.  W.  1027. 
A  conviction  for  burglary  with  intent  to 
commit  larceny  Is  no  bar  to  a  prosecution 
for  the  larceny.  Anderson  v.  Van  Buren 
Circuit  Judge  [Mich.]  96  N.  W.  927.  An  ac- 
quittal on  an  indictment  for  larceny  of  the 
property  of  T.  is  no  bar  to  a  prosecution  for 
larceny  of  the  same  property  from  M.  Sapp 
V.  State  [Tex.  Cr.  App.]  77  S.  W.  456.  A 
directed  acquittal  for  stealing  hogs  from  N. 
is  not  a  bar  to  a  prosecution  for  stealing 
hogs  from  B.  Carter  v.  Com.,  25  Ky.  L.  R. 
688,  76  S.  W.  337.  A  prosecution  for  the 
theft  of  property  belonging  to  A.  I.  Martin 
is  not  a  bar  to  a  prosecution  for  the  theft 
of  property  belonging  to  A.  Martin.  Lovelace 
V.  State  [Tex.  Cr.  App.]  76  S.  W.  756.  Con- 
viction of  keeping  a  bawdy  house  in  viola- 
tion of  a  municipal  ordinance  Is  not  a  bar 
to  a  prosecution  under  the  state  law  for  the 
same  offense.  State  v.  Sanders  [S.  C]  47  S. 
B.  55.  Conviction  of  assault  with  a  weapon 
does  not  bar  a  prosecution  for  carrying  such 
weapon  concealed.  Brown  v.  State  [Ala.]  37 
So.  408.  An  acquittal  of  larceny  of  other 
goods  is  no  bar,  though  the  larceny  charged 
in  the  second  indictment  was  proved  on  trial 
of  the  first  to  show  a  conspiracy.  State  v. 
Hankins  [N.  C]  48  S.  E.  593.  Acquittal  of 
larceny  of  cattle  no  bar  to  prosecution  for 
altering  brands  thereon.  People  v.  Ker- 
rlck  [Cal.]  77  P.  711.  Conspiracy  with  other 
persons  to  do  a  similar  act  at  a  different 
time  not  Identical.  Gallagher  v.  People 
[111.]  71  N.  B.  842.  Offense  must  be  same  or 
necessarily  Included.  State  v.  Day  [DeL 
Gen.   Sess.]   68  A.   946. 


3  Cut.  Law. 


CKIMINAL  LAW  §  6. 


985, 


transaction,  a  conviction  or  acquittal  of  one  is  a  bar  to  the  prosecution  of  the 
other.'"  The  removal  from  ofiSce  of  a  city  official  pursuant  to  statute,  is  not  a 
bar  to  a  criminal  prosecution,'*  and  a  personal  conviction  for  illegal  liquor  sell- 
ing is  not  a  bar  to  a  destruction  of  the  liquor.'^  The  pendency  of  a  former  indict- 
ment for  the  same  offense  is  not  a  bar  to  prosecution,  though  the  accused  may 
have  been  arraigned  thereon  and  have  filed  a  plea."  Conviction  for  default  in 
annual  occupation  tax  bars  a  second  prosecution  during  the  current  year.'*  If 
the  former  sentence  is  not  legal,  one  is  not  put  in  jeopardy  a  second  time,  and 
his  constitutional  rights  are  not  abridged  by  being  compelled  to  serve  a  full  term 
under  a  legal  sentence."  Second  jeopardy  is  not  created  by  an  increase  of  sen- 
tence because  of  a  second  or  third  conviction."  The  right  to  object  to  a  second 
jeopardy  may  be  waived  either  expressly  or  impliedly."  In  Utah,  where  a  plea 
of  autrefois  acquit  is  interposed,  the  jury  must  find  specifically  upon  it.'*  Wheth- 
er a  proceeding  in  a  Cuban  court  for  misappropriation  of  funds  is  a  bar  to  a 
subsequent  action  by  the  Unites  States  to  recover  the  amount  embezzled  was  held 
an  improper  question,  to  be  finally  disposed  of  on  a  motion  to  dismiss  the  ac- 
tion." An  acquittal  is  no  bar  to  prosecution  for  perjury  in  testimony  by  defend- 
ant on  his  own  behalf.*" 

§  6.  Punishment  of  crime}^ — Several  statutes  authorizing  punishment  are 
considered  in  the  note.*^  A  sentence  imposing  an  excessive  fine  will  be  modi- 
fied and  held  good  as  for  the  proper  amount.**    A  sentence  imposing  an  excessive 


70.  state  V.  Staton,  133  N.  C.  642,  45  B.  B. 
362.  One  may  be  convicted  under  an  In- 
dictment for  breaking  and  entering  a  dwell- 
ing with  intent  to  commit  rape,  tliough  the 
evidence  shows  the  greater  crime  of  com- 
mon-law burglary,  as  the  conviction  would 
sustain  a  plea  of  former  jeopardy  on  an  in- 
dictment for  burglary  on  the  same  facts. 
Id.  In  Washington,  an  acquittal  for  a  minor 
offense  included  in  a  greater  is  a  bar  to  a 
prosecution  for  the  greater.  Under  Ball. 
Ann.  Codes  &  St.  §§  6914-6916,  the  dismissal 
on  motion  of  the  prosecuting  attorney  of  an 
information  for  assault  and  battery  is  a  bar 
to  a  prosecution  for  attempting  to  commit 
mayhem,  founded  on  the  same  facts.  State 
V.  Durbin,  32  Wash.  289,  73  P.  373.  A  sec- 
ond prosecution  is  barred  if  what  is  set  out 
in  the  second  Indictment,  had  it  been  proven 
under  the  first,  could  have  warranted  a  con- 
viction. Conviction  for  keeping  a  gambling 
house  Is  not  a  bar  to  a  prosecution  for 
gambling.  State  v.  White,  123  Iowa,  425,  98 
N.  W.  1027.  A  conviction  tor  flourishing  and 
using  a  deadly  weapon  Is  a  bar  to  a  prose- 
cution for  shooting  at  random  on  the  high- 
way. Carman  v.  Com.,  25  Ky.  L.  R.  551,  76 
S.  W.  1078.  A  prosecution  for  keeping 
liquor  for  unlawful  sale  is  barred  by  a 
former  acquittal  on  a  charge  of  keeping 
liquor  with  intent  to  sell  in  violation  of  law 
[Code,  §§  2382,  2413,  2415].  State  v.  Cobb, 
123  Iowa,  626,   99  N.  W.   299. 

71.  Rev.  St.  1899,  S  2346.  State  V.  Kelly 
[Mo.  App.]   77  S.  W.  996. 

72.  State  V.  Cobb,  123  Iowa,  626,  99  N.  W. 
299 

73.  Irwin  v.  State,  117  Ga.  706,  45  S.  B.  48. 

74.  State  v.  Boberson  [N.  C]  48  S.  B.  596. 

75.  One  who  has  served  a  portion  of  an 
illegal  sentence  may  be  properly  resentenced. 
State  V.  Tyree  [Kan.]  77  P.  290. 

76.  Pen.  Code  1895,  art.  1014,  held  valid. 
Kinney  v.  State  [Tex.  Cr.  App.]  78  S.  W. 
226.  I 


77.  Where  a  verdict  is  so  defective  that 
no  judgment  can  be  entered  upon  It,  the  de- 
fendant who  might  have  had  it  perfected 
when  rendered  is  considered  as  consenting 
to  it  and  as  waiving  any  objections  to  being 
again  put  upon  trial.  Mahany  v.  People,  31 
Colo.  365,  73  P.  26. 

78.  Rev.  St.  1898,  5  4891.  State  v.  Creech- 
ley   [Utah]   75  P.  384. 

79.  United  States  v.  Neely,  126  F.  221. 

80.  ^tate  V.  Vandemark  [Conn.]  58  A.  716, 
citing  many  cases.  People  v.  Albers  [Mich.] 
100  N.  W.  908. 

81.  See  1  Curr.  L.   829. 

82.  Act  Feb.  7,  1901,  S  11,  making  Judg- 
ments of  Montgomery  city  court  final,  does 
not  apply  to  prosecutions;  hence  hard  labor 
for  nonpayment  of  fine  may  be  imposed  more 
than  30  days  after  sentence.  Seelye  v.  State, 
138  Ala,  83,  35  So.  27.  General  law  author- 
izes a  provision  that  accused  be  committed 
until  payment  of  fine,  though  statute  creat- 
ing offense  is  silent  as  to  commitment  [Code 
Pub.  Gen.  Laws,  art.  38,  5  1].  Dean  v.  State 
[Md.]  56  A.  481.  A  statute  requiring  execu- 
tion in  the  state  penitentiary  does  not  apply 
to  a  conviction  on  a  warrant  Issued  prior  to 
such  act,  or  require  a  new  warrant  where 
the  defendant  appealed  and  the  judgment 
was  affirmed  after  the  act  vras  passed  [Gen. 
Laws  1903,  p.  66].  State  v.  Armstrong  [Or.] 
74  P.  1025.  In  California,  a  Judgment  sen- 
tence of  fine  or  Imprisonment  may  be  dis- 
charged by  payment  of  so  much  of  the  fine 
as  is  not  satisfied  by  imprisonment  at  $2.00 
per  day.  Ex  parte  Riley,  142  Cal.  124,  76  P. 
665.  One  charged  with  challenging  to  a 
duel  but  convicted  of  simple  assault  may  re- 
ceive only  such  punishment  as  a  justice  of 
the  peace  could  impose,  the  justice  having 
jurisdiction  of  the  latter  offense.  State  v 
Fritz,   133  N.   C.   725,    45    S.   E.    957. 

83.  Const,  art.  6,  §  14,  provides  that  no 
fine    shall    exceed    $50.00    unless    assessed    by 
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fine  will  be  modified  and  held  good  as  for  the  proper  amount.'*  Where  it  is  the 
duty  by  law  of  the  warden  to  execute  a  judgment  of  death,  the  fact  that  the  war- 
rant of  execution  directs  him  to  execute  the  defendant  is  mere  surplusage  and 
does  not  invalidate  the  warrant.'* 

Extent  of  imprisonment.^^ — The  accused  has  a  right  to  be  sentenced  under 
the  law  in  existence  at  the  time  of  his  criminal  act."  Excessive  punishment 
cannot  be  inflicted,"  but  sentences  within  the  limits  fixed  by  law  are  within 
the  discretion  of  the  trial  judge,'*  though  in  Nebraska,  the  appellate  court  may 
reduce  the  term  of  imprisonment."  An  attempt  to  commit  a  crime  may  be  pun- 
ished by  imprisonment  for  a  definite  term  of  years,  though  the  crime,  if  accom- 
plished, is  punishable  by  a  term  which  may  be  for  life.'^  Eelease  of  a  prisoner, 
before  expiration  of  sentence,  for  "good  time,"  is  conditional  upon  good  behavior 
imtil  a  full  expiration  of  the  sentence.*'  In  some  states,  penal  statutes  must 
provide  both  a  maximum  and  minimum  punishment.''  Cases  iavolving  indeter- 
minate sentences  are  collected  in  the  note.'* 

Place  of  imprisonment.^^ — A  law  is  not  ex  post  facto,  as  applied  to  one  con- 
victed before  its  passage,  which  substitutes  the  penitentiary  for  the  county  jail 
as  the  place  of  confinement  pending  execution."  Where  the  manner  of  serving 
a  sentence  lies  within  the  discretion  of  the  trial  court,  one  sentenced  to  the  peni- 
tentiary cannot  complain  that  he  was  not  sentenced  to  work  upon  the  roads."  In 
Alabama,  a  justice  of  the  peace  cannot  sentence  one  to  hard  labor  for  nonpayment 
of  costs."     By  statute,  one  may  be  sentenced  to  the  jail  of  another  county  than 


a  Jury;  fine  of  $100.00  assessed  by  the  court 
reduced  to  $50.00.  State  v.  Fritz,  133  N.  C. 
725,  45  S.  E.  957. 

84.  Shoun  V.  State  [Tenn.]   78  S.  W.  91. 

85.  Under  Pen.  Code  Cal.  S  1217,  pro- 
viding that  the  warrant  shall  designate  the 
date  of  execution  and  require  the  sheriff  to 
deliver  the  defendant  to  the  warden  for 
execution.  People  v.  Chew  Lan  Ong,  141  Cal. 
550,  75  P.  186. 

8«.     See  1  Curr.  L.  829. 

87.  A  law  allowing  convicts  "good  time" 
existing  at  the  time  of  defendant's  criminal 
act  was  not  superseded,  as  to  defendant,  by 
an  indeterminate  sentence  law  enacted  after 
such  criminal  act  and  before  sentence.  State 
V.  Tyree  [Kan.]   77  P.  290. 

88.  Imprisonment  for  twenty  years  is  not 
excessive  for  murder  in  the  second  degree. 
State  V.  Capps.  134  N.  C.  622,  46  S.  E.  730. 
A  sentence  by  a  state  court  of  ten  years 
imprisonment  for  conspiracy  to  defraud  is 
not  so  cruel  or  unusual  as  to  be  reversed 
by  the  Federal  court.  Howard  v.  Fleming, 
191  U.  S.  126,  48  Law.  Bd.  121.  A  minimum 
penalty  must  not  be  so  severe  as  to  be  out 
of  all  just  proportion  to  the  offense.  Acts 
1902,  p.  107,  No.  90,  §  68,  Imposing  a  minimum 
fine  of  $300.00  for  Illegal  liquor  selling,  held 
valid.  State  v.  Constantino  [Vt.]  66  A.  1101. 
Eight  years  imprisonment  for  assault  with 
intent  to  rape  reduced  to  five  on  appeal. 
State  v.  Miller  [Iowa]  100  N.  W.  334. 

89.  Sentence  of  a  $600.00  fine  or  eighteen 
months  imprisonment  for  keeping  a  bawdy 
house  sustained.  State  v.  Sanders  [S.  C]  47 
S.  E.  55. 

no.  Code  Cr.  Proc.  509A.  Ford  v.  State 
[Neb.]    98   N.  W.    807. 

91.  People  V.  Stouter,  142  Cal.  146,  75  P. 
780. 

92,  One  convicted  before  the  expiration  of 
one   year   and    ten    months,    his    "good   time" 


may  be  held  a  like  time  In  connection  with 
the  immediate  sentence  for  his  later  oftense. 
In  re  Walters,   128  F.  791. 

93.  Act  No.  64,  p.  90,  Acts  1902;  Rev.  St. 
1876,  §  982.  State  v.  Pearson,  110  La.  387, 
34  So.  575.  A  statute  providing  for  Its  vio- 
lation a  fine  not  exceeding  $100.00  or  im- 
prisonment not  exceeding  one  year  fulfills  a 
constitutional  requirement  as  to  a  statement 
of  both  minimum  and  maximum.  Under 
such  a  statute  the  minimum  fine  Is  the  least 
amount  of  money  recognized  by  law,  and  the 
minimum  imprisonment  the  least  recognized 
subdivision  of  time.  State  v.  CucuUu,  110 
La.  1087,  SS  So.  300.  In  Vermont,  however, 
a  statute  is  not  Invalid  because  it  provides 
no  maximum  penalty  for  Its  violation.  State 
V.  Constantine  [Vt.]   56  A.  1101. 

94.  An  indeterminate  sentence  Is  for  the 
maximum  period.  State  v.  Tyree  [Kan.]  77 
P.  290.  Under  the  Indiana  indeterminate 
sentence  law,  the  punishment  is  for  the 
maximum  period,  subject  to  a  termination 
by  the  board  of  managers  before  that  time. 
Burns'  Rev.  St.  1901,  5  1906b.  Discretion 
of  the  board  of  managers  is  not  subject  to 
control  by  the  court.  Terry  v.  Byera,  161 
Ind.  360,  68  N.  E.  B96.  In  Kansas,  one  con- 
victed of  burglary  in  the  second  degree  may 
be  sentenced  for  an  indeterminate  term.  In 
re  Nolan  [Kan.]  75  P.  1026.  The  Kansas  In- 
determinate law  is  not  Invalid  as  encroach- 
ing upon  the  judicial  power  of  the  courts  or 
the  pardoning  power  of  the  governor  [Laws 
1903,  c.  375,  p.  571].  State  v.  Stephenson 
[Kan.]   76  P.  905. 

95.  See  1  Curr.  L.  830. 

9«.  Laws  1903,  o.  99.  State  v.  Rooney 
12  N.  D.  144,  96  N.  W.  613. 

97.  N.  C.  Laws  1887,  §  4,  o.  355,  p  631. 
Howard  v.  Fleming,  191  U.  S.  126,  48  Law. 
Ed.    121. 

98.  Hence,     violation     of    a    contract     for 
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that  of  the  conviction,**  and  one  guilty  of  a  violation  of  Federal  statutes,  the 
penalty  being  imprisonment  for  more  than  one  year,  may  be  sentenced  to  any 
jail  or  penitentiary  used  by  the  government,  within  the  district  where  convicted.^ 
Sentence  to  the  state  prison  at  hard  labor  does  not  begin  to  run  while  one  is  con- 
fined in  a  county  jail.^  A  county  jailer  cannot  refuse  to  receive  prisoners  com- 
mitted by  a  court  of  competent  jurisdiction,  though  the  commitment  should  have 
been  to  another  prison.' 

Second  offenses.* — ^An  increase  of  pimishment  for  a  second  or  third  convic- 
tion is  not  unconstitutional,"  and  the  requirement  of  a  bond  for  "good  behavior" 
upon  a  conviction  for  a  second  offense  is  not  invalid  for  uncertainty  nor  as  im- 
posing a  double  punishment.*  In  a  prosecution  for  a  second  offense,  the  indict- 
ment must  aver  the  previous  conviction  for  an  offense  of  like  character.'  One 
is  liable  as  for  a  "second  or  subsequent  conviction"  only  upon  conviction  of  an 
offense  committed  after  conviction  for  the  previous  offense,*  but  he  may  be  sen- 
tenced as  for  a  second  offense,  though  his  previous  convictions  were  before  the 
enactment  of  the  second  offense  statute.*  One  is  not  serving  a  term  when  de- 
tained in  prison  without  warrant  of  law."  One  who  was  improperly  sentenced 
to  prison  on  a  previous  conviction  cannot  be  considered  as  serving  a  second 
term.*^ 

§  7.  Bights  in  property  the  subject  of  crimed' — ^That  a  duly  indorsed  cer- 
tified check  was  stolen  and  had  no  valid  delivery  is  no  defense  in  an  action  by  a 
bona  fide  holder  against  the  bank  on  which  it  is  drawn.^'  Money  obtained  of  a 
third  person  by  means  of  a  forged  instrument  cannot  be  recovered  of  the  wrong- 
doer by  the  person  whose  name  is  forged  on  the  theory  that  a  constructive  trust 
in  his  favor  arises.^* 

CUBTEST.  IB 

A  husband  has  curtesy  in  any  estate  or  inheritance  of  which  the  wife  was 
seized  during  coverture,*'  but  not  in  an  estate  which  she  held  per  autre  vie*' 


service  made  ■with  a  surety  on  confession  of 
judgment  before  a  Justice  of  the  peace  Is 
not  punishable  [Code  1896,  §  4631].  Simmons 
V.  State,  139  Ala.  149,  36  So.  728. 

99.  Gen.  Laws  1896,  o.  28B,  §  46.  Dawley 
V.  Wilcox  [R.  I.]   5D  A.  763. 

1.  For  earlier  offense,  relator  was  sen- 
tenced to  Erie  county  penitentiary  and  for 
his  later  offense  to  Sing  Sing  prison  [Rev. 
St.  U.  S.  §  5541].     In  re  Walters,  128  F.  791. 

a.  Sentence  for  two  years  at  hard  labor 
at  state  prison  from  Oct.  16,  1901;  from  that 
date  until  April  13,  1903,  defendant  was  in 
a  county  jail  by  his  own  appeal  and  review 
proceedings;  held,  the  sentence  began  to  run 
from  actual  removal  to  the  state  prison. 
Dimmick  v.  Tompkins,  194  U.  S.  540,  48  Law. 
Ed.  1110. 

3.  City  of  Lexington  v.  Gentry,  26  Ky.  L. 
R.  738,  76  S.  W.  404. 

4.  See  1  Curr.  L.  830. 

5.  Nor  does  it  place  defendant  twice  In 
Jeopardy  for  the  same  offense  [Pen.  Code 
1895,  art.  1014].  Kinney  v.  State  [Tex.  Cr. 
App.]   78  S.  W.   226. 

6.  Acts  1902,  p.  42,  c.  14.  Huyser  v.  Com., 
25  Ky.  L.  R.   608,  76  S.  W.  174. 

7.  It  Is  not  sufficient  to  follow  the  statute 
in  alleging  a  previous  conviction  for  "the 
same  oifense"  [Pen.  Code  1895,  art.  1014]. 
Kinney  v.  State  [Tex.  Cr.  App.]  79  S.  W.  570. 

8.  Huyser   v.   Com..   36   Ky.   L.   H.   608,   76 


S.  W.  174.  Pen.  Code  1895,  art.  1014  does 
not  warrant  the  cumulation  of  a  number  of 
cases  occurring  simultaneously.  Kinney  v. 
State  [Tex.  Cr.  App.]  79  S.  W.  570. 

9.  Laws  27th  Gen.  Assemb.  Iowa,  p.  58,  o. 
109.     State  v.  Jones,  128  F.  626. 

10.  The  sentence  to  prison  on  a  former 
conviction  was  beyond  the  authority  of  the 
sentencing  officer.  In  re  Harney  [Mich.]  96 
N.  W.  795. 

11.  In  re  Harney  [Mich.]   96  N.  W.  79S. 
la.     See  1  Curr.  L.  830. 

13.  Notice  to  the  bank  of  the  loss  of  the 
check,  and  an  order  to  stop  payment  does 
not  affect  the  rights  of  the  bona  fide  holder. 
Poess  v.  Twelfth  Ward  Bank,  43  Misc.  46,  86 
N.  T.  S.  867. 

14.  Brown  v.  Hooks  [Tex.  Civ.  App.]  76 
S.  W.  606. 

15.  See  Curtesy,  1  Curr,  L.  830;  Dower,  1 
Curr.  L.  966. 

16.  Comp.  St.  1885,  c.  23,  prior  to  amend- 
ment of  1887.  Withnell  v.  Withnell  [Neb.] 
96  N.  W.  221.  Where  one  dies  intestate, 
seised  in  fact  of  an  estate  of  inheritance, 
and  one  of  his  heirs  is  a  married  woman 
and  dies,  she  has  seisin  in  fact.  Bragg  v 
Wiseman  [W.  Va.]  47  S.  B.  90.  Actual  pos- 
session of  land  descended  to  several  heirs  by 
some  of  the  coparceners  gives  actual  posses- 
sion to  a  married  woman  coparcener.  Id. 
Where    the    wife's    grantor    reserved    rents 
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or  in  trust/'  nor  in  her  equitable  separate  estate  which  he  has  created  for  her 
benefit,^*  nor  in  an  estate  of  which  she  was  seized  only  of  a  remainder.^  Curtesy 
exists,  however,  where  the  wife  alone  has  conveyed  away  a  life  estate."^ 


CTTSTOMS  AND  "USAGES. 


i  1.    General  Requisites  (988).  ■      9  S.     Pleading  and  Proof  (989). 

§  2.     Application    to    Contracts    and    Other 
Dealings  (988).  I 

§  1.  General  requisites."^ — Usage  of  trade  is  a  course  of  dealing,  a  mode 
of  conducting  transactions  of  a  particular  kind."*  A  usage  tending  directly  to 
fraud  and  questionable  practices  is  against  public  policy."* 

§  2.  Application  to  contracts  and  other  dealings."^ — ^Usage  or  custom  can- 
not mate  a  contract  when  parties  themselves  have  made  none."*  While  a  trade 
custom  cannot  be  proved  to  contradict  the  plain  terms  of  a  contract,"^  or  add  new 
terms,"'  or  vary  its  legal  import  as  made,"*  yet  proof  of  a  general  custom  is 


and  profits  during  his  life,  and  occupied  the 
property  until  after  the  grantee's  death, 
she  was  never  seised  of  an  estate  in  posses- 
sion.    Dozler  v.  Toalson   [Mo.]   79  S.  W.   420. 

17.  Wife  held  an  estate  for  the  life  of  her 
husband.  Folwell  v.  Folwell  [N.  J.  Bq.]  66 
A.  117. 

18.  She  was  to  hold  the  estate  until  all  her 
children  attained  majority,  when  it  was  to 
be  divided  among  herself  and  them  [Ky.  St. 
1903,  §§  2134,  2148].  Rivera  v.  Morris  [Ky.] 
78  S.  W.  196. 

19.  RatlifE  V.  Ratllff  [Va.]  47  S.  E.  1007. 
A  deed  from  husband  to  wife  to  her  sole 
and  separate  use,  with  full  power  in  her  to 
sell,  destroys  his  right  to  curtesy.  Bingham 
V.  Weller  [Tenn.]  81  S.  W.  843. 

aOL  Life  estate  did  not  terminate  until 
after  death  of  wife.  Collins  v.  Russell,  89 
N.  T.  S.   414. 

Note:  The  estate  to  which  It  will  at- 
tach must  be  a  freehold  of  inheritance. 
Mullany  v.  Mtlllany,  4  N.  J.  Bq.  16,  31  Am. 
Dec.  238.  Seisin  of  the  wife  is  essential,  but 
receiving  rents  and  profits  is  sufficient  (Davis 
V.  Mason,   26  U.   S.   508;   Rawlings  v.  Adams, 

7  Md.  54;  Houghton  v.  Hapgood,  13  Pick. 
[Mass.]  154;  Alexander  v.  Warrance,  17  Mo. 
228),  as  is  seisin  in  law  (Merritt  v.  Home, 
5  Ohio  St.  307,  67  Am.  Dec.  298;  Wass  v. 
Bucknam,  38  Me.  356;  Day  V.  Cochran,  24 
Miss.  261;  Stephens  v.  Hume,  25  Mo.  349),  or 
right  of  entry  where  premises  are  in  adverse 
possession  of  another  (Storlfoos  v.  Jenkens. 

8  Serg.  &  R.  [Pa.]  175;  Borland  v.  Marshall, 
2  Ohio  St.  308;  Redus  v.  Hayden,  43  Miss. 
624;  Bush  v.  Bradley,  4  Day  [Conn.]  298). 
Curtesy  becomes  initiate  on  birth  of  a  child 
capable  of  inheriting  and  is  not  affected  bf 
its  subsequent  death.  Witham  v.  Perkins, 
2  Me.  400;  Comer  v.  Chamberlain,  6  Allen 
[Mass.]  166;  "Watson  v.  Watson,  13  Conn.  83; 
Jackson  v.  Johnson,  5  Cow.  [N.  T.]  74,  IS 
Am.  Deo.  433. — ^Note  to  Goff  v.  Anderson 
[Ky.]  11  L.  K.  A.  825. 

21.  One  left  a  wife  and  children  surviv- 
ing. The  children  conveyed  a  life  estate  in 
property  they  inherited  to  their  mother; 
one  of  the  children  died,  leaving  husband 
and  children.  Valentine  v.  Hutchinson,  43 
Misc.   314,  88  N.  T.  S.  862. 

t".     See  1  Curr.  I>.  830. 


23.  Ames  Mercantile  Co.  v.  Kimball  S.  S. 
Co.,  125  F.  332. 

24.  Custom  of  brokers  to  employ  sub- 
agents  to  assist  in  securing  purchasers  for 
mining  claims  and  to  allow  them  a  commis- 
sion out  of  the  first  payment  is  contrary  to 
public   policy.     Chilberg  v.   Lyng   [C.   C.   A.] 

128  F.   899. 

25.  See  1  Curr.  L.  830. 

26.  NOTE  I  Office  ot  nsagre.  "The  proper 
ofiice  of  usage  or  custom  is  to  explain  tech- 
nical terms  in  contracts,  to  which  peculiar 
meanings  attach;  to  make  certain  that  which 
is  indefinite,  ambiguous,  or  obscure;  to  supply 
necessary  matters  upon  which  the  contract 
itself  is  silent;  and  generally  to  elucidate 
the  intention  of  the  parties  when  the  mean- 
ing of  the  contract  cannot  be  clearly  ascer- 
tained from  the  language  employed."  Mr. 
Justice  Burch,  In  McSherry  v.  Blanchfield 
[Kan.]  75  P.  121,  citing,  among  other  au- 
thorities, Lawson,  "Usage  and  Customs,  §5  18, 
19;  National  Bank  v.  Burkhardt,  100  "CJ.  S. 
686,  25  Daw.  Ed.  766;  Tilly  v.  County  of 
Cook,  103  U.  S.  155,  26  Law.  Ed.  374;  Mc- 
Clusky  V.  Klasterman,  20  Or.  108,  25  P.  366, 
10  L.  R.  A.  785;  Barnard  v.  Kellog,  10  "Wall. 
[U.   S.]    383,   19  Law.   Ed.   987. 

27.  Morris  v.  Supplee,  208  Pa.  253,  57  A. 
566;  Kalamazoo  Corset  Co.  v.  Simon,  129  F. 
144.  Express  brokerage  contract.  King  v. 
Hammond,  84  N.  T.  S.  121.  Contract  clearly 
expressed  In  bill  of  lading.  Portland  Flour- 
ing Mills  Co.  V.  British  &  Foreign  Marine 
Ins.  Co.  [C.  C.  A.]  130  F.  860.  Where  there 
was  an  unambiguous  contract  with  brokers 
for  sale  of  mining  claims,  a  custom  of  bro- 
kers in  Seattle  could  not  be  shown.  Chil- 
berg V.  Lyng  tC.  C.  A.]  128  P.  899.  Evi- 
dence of  a  custom  whereby  oil  prospectors 
burned  oil  produced  in  their  work  held  In- 
■=!Uffloient  to  modify  terms  of  an  oil  lease. 
Swift  V.  Occidental  MIn.  &  Petroleum  Co., 
141  Cal.  161,  74  P.  700.  Mere  proof  of  a 
custom  of  issuing  renewal  receipts  in  ad- 
vance, whether  premium  was  paid  or  not.  Is 
inadmissible  to  cast  the  burden  on  a  plaintiff 
to  show  actual  payment  he  having  made  a 
prima  facie  showing  by  producing  such  re- 
ceipt. O'Connell  v.  Fidelity  &  Casualty  Co. 
87  App.  Div.  306,  84  N.  T.  S.  815. 

28.  29.     Kalamazoo    Corset    Co.    v.    Simon 

129  F.  144. 
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admissible,  in  the  absence  of  express  stipulations,  or  where  the  meaning  of  the 
parties  is  uncertain  from  the  language  used.'"  To  be  blading,  a  custom  or  usage 
must  be  known  to  the  party  sought  to  be  charged,'*  or  must  be  so  notorious  tiiat 
knowledge  of  it  will  be  presumed.'^  The  custom  sought  to  be  proved  must  be 
certain  and  definite,"  and  applicable  to  the  transaction  in  issue.'* 

Liability  of  a  master'*  may  be  fixed  by  showing  a  duty  arising  out  of  cus 
tom."    While  a  negligent  act  of  a  master  will  not  be  excused  by  the  fact  that 
it  is  customary,  proof  of  the  custom  is  admissible,  though  not  conclusive,"  in  the 
absence  of  rules  covering  the  act  in  question." 

§  3.  Pleading  and  proof.^^ — ^A  local  or  particular  custom  must  be  specially 
pleaded^"  and  proved,  as  courts  will  not  take  judicial  notice  of  such  a  custom, 
however  extensive.**    Usage  is  a  matter  of  fact,  not  of  opinion,*^  and  is  proved  by 


30.  Kalamazoo  Corset  Co.,  129  P.  144. 
Evidence  ol  brokers'  customs  admitted  to 
explain  terms  of  contract  made  by  telegraph. 
MoKown  V.  Gettys,  25  Ky.  L.  R.  2070,  80  S. 
W.  169.  Custom  of  pawnbrokers  to  sell 
goods  pawned,  after  six  montJis,  admitted  to 
explain  transaction.  Stern  v.  Leopold  Simons 
&  Co.  [Conn.]  68  A.  696.  Trade  meaning  of 
"cash   basis,    note   at    60   days    from    date    of 

shipment  Interest  added,"  permitted  to 

be  proved  in  suit  on  contract  for  future 
delivery  of  cotton.  Morris  v.  Supplee,  208 
Pa.  253,  57  A.   566. 

NOTE:  "While  there  are  some  cases  hold- 
ing that  no  such  [particular  trade]  usage 
can  be  shown  in  connection  with  an  express 
contract  (Sweeney  v.  Thomason,  9  Lea 
[Tenn.]  359,  42  Am.  Rep.  676),  the  better  doc- 
trine seems  to  be  that  such  a  custom  or 
trade  usage  may  be  shown  as  a  means  of 
ascertaining  the  intention  of  the  parties  to 
a  contract,  but  never  to  thwart  or  control 
such  intention  (Kendall  v.  Russell,  5  Dana 
[Ky.]  501,  30  Am.  Dec.  696)."— From  Blxby  v. 
Bruce   [Neb.]   95  N.  W.  34. 

31.  McSherry  v.  Blanchfleld  [Kan.]  75  P. 
121;  Bixby  v.  Bruce  [Neb.]  95  N.  W.  34. 
A  local  custom  is  not  binding  on  one  resid- 
ing elsewhere,  who  had  no  notice  or  knowl-. 
edge  of  it.  Kenyon  v.  Charlevoix  Imp.  Co. 
[Mich.]  97  N.  W.  407.  A  client  of  a  stock 
broker,  who  gives  an  order  to  the  broker's 
agent.  Is  not  bound  by  the  rules  of  the  ex- 
change, as  constituting  the  custom  of  the 
business  of  which  he  has  no  knowledge. 
Newman  v.-Lee,  87  App.  Dlv.  116,  84  N.  Y. 
S.  106.  In  the  absence  of  proof  that  a  cus- 
tom generally  recognized  as  prevailing  in  a 
given  city  was  known  to  a  nonresident,  such 
custom  cannot  be  held  to  have  become,  by 
Implication,  a  part  of  a  contract  entered  Into 
between  a  citizen  and  such  nonresident. 
McCall  V.  Herrln,  118  Ga.  522,  45  S.  B.  442, 
citing  Hendricks  v.  Middlebrooks  Co.,  118 
Ga.  131,  44  S.  E.   835. 

32.  McSherry  v.  Blanchfleld  [Kan.]  75  P. 
121.  And  the  parties  presumed  to  have  con- 
tracted with  reference  to  it.  Bixby  v.  Bruce 
[Neb.]  95  N.  W.  34.  The  custom  must  be 
known  to  the  contracting  parties  or  so  open 
and  notorious  that  the  parties  must  in  law 
be  held  to  have  contracted  with  reference 
to  It.  Kenyon  v.  Charlevoix  Imp.  Co.  [Mich.] 
97  N.  W.  407.  An  Insurance  company  which 
attached  a  rider  to  a  policy  permitting  a 
sawmill  to  remain  Idle  during  the  "winter 
season"  presumed  to  know  the  local  mean- 
ing of  "winter  season."  there  being  no  evi- 


dence to  the  contrary.  Barker  v.  Citizens' 
Mut.  Fire  Ins.  Co.  [Mich.]  99  N.  W.  866. 
Custom  of  suspending  business  on  the  4th 
of  July  is  notorious,  so  that  a  shipper  will 
be  bound,  without  actual  knowledge,  by  a 
custom  of  a  carrier  not  to  give  notice  of  the 
arrival  of  goods  or  make  delivery  on  that 
day.  Pennsylvania  R.  Co.  v.  Naive  [Tenn.] 
79  S.  W.  124. 

33.  Kalamazoo  Corset  Co.  v.  Simon,  12? 
F.   144. 

34.  Kalamazoo  Corset  Co.  v.  Simon,  129 
F.  144.  In  prosecution  for  violating  liquor 
law,  a  custom  of  others  telephoning  to  a 
certain  place  for  whisky  could  not  be  shown. 
Sinclair  v.  State  [Tex.  Cr.  App.]  77  S.  W. 
621.  A  custom  to  the  effect  that  lessors 
pay  brokers  for  negotiating  a  lease  of  real 
estate  is  not  binding  on  an  owner  who 
merely  consents  to  a  lease  of  his  property. 
Brady  v.  American  Mach.  &  Foundry  Co.,  86 
App.  Dlv.  267,  83  N.  Y.  S.  663.  Where  it  was 
shown  that  a  broker  was  working  In  the 
interests  of  the  purchaser,  a  custom  under 
which  the  seller  pays  the  broker  could  not 
be  shown.  Downing  v.  Buck  [Mich.]  98  N. 
W.  388. 

35.  Custom  of  exchanging  power  admis- 
sible to  show  two  electric  companies  were 
operating  as  one.  Dallas  Blec.  Co.  v. 
Mitchell    [Tex.   Civ.   App.]    76   S.   W.    935. 

36.  Custom  showing  duty  of  master  to  ex- 
amine the  place  of  work  of  servant.  Thayer 
V.  Smoky  Hollow  Coal  Co.,  121  Iowa,  121,  96 
N.  W.  718. 

37.  Applied  to  act  of  master  in  selecting 
tools  and  appliances  for  employes.  Ander- 
son V.   Fielding  [Minn.]   99  N.  W.   357. 

38.  Custom  as  to  lights  on  engines  shown 
in  action  by  engineer  to  recover  for  injuries. 
Central  of  Georgia  R.  Co.  v.  Goodson,  118 
Ga.   833,   45  S.  B.   680. 

39.  See  1  Curr.  L.  831. 

40.  Harnett  v.  Holdrege  [Neb.]  97  N.  W. 
443. 

41.  A  letter  and  certain  testimony  held 
only  to  amount  to  an  opinion  as  to  the  exist- 
ence of  a  custom.  Morris  v.  Jamieson,  205 
111.  87,  68  N.  B.  742.  A  court  cannot  charge 
the  Jury  as  to  a  general  custom  not  shown 
by  the  evidence.  Kenyon  v.  Charlevoix  Imp. 
Co.  [Mich.]  97  N.  W.  407. 

42.  Ames  Mercantile  Co.  v.  Kimball  S.  S. 
Co.,  125  P.  332.  When  a  witness  Is  shown 
to  be  competent  on  account  of  observation 
and  experience,  his  statement  of  a  usage  is 
a  stateKfint  of  a  fact,  not  an  opinion.  Thay- 
er V.  Smoky  Hollow  Cna.l  Co..  121  Iowa,  121, 
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witnesses  testifying  to  its  existence  and  uniformity  from  their  knowledge,  ob- 
tained by  observation  of  their  own  practice  and  that  of  others,  in  the  trade  to 
which  it  relates.**  Foundation  for  proof  of  a  particular  custom  must  be  laid  by 
showing  knowledge  of  it  by  the  party  against  whom  it  is  to  be  proven;**  but  a 
presumption  of  knowledge  may  arise  from  proof  of  a  general  custom,*'  This 
presumption,  however,  is  one  of  fact  for  the  jury.*" 

CUSTOMS  LAWS. 


i  1.  Interpretation  and  Operation  of  Cns- 
toius  l^fvs  In  General  (990). 

§  2.  Dutiable  Articles  and  Clasalficatlon  of 
the  Same  (991). 

§  S.     Administration   of  Customs  Iia^vs,   In 


General     (992).      Entry    (994).       Liquidation 
(994).     Remedies  and  Procedure  (994). 

§  4.  Violations  of  Customs  LaTrs  and  Conse- 
qnences  Thereof  (995).  Passengers'  Baggaga 
(996).     Criminal  Prosecutions    (996). 


§  1.  Interpretation  and  operation  of  customs  laws  in  general." — Imported 
merchandise  is  subject  to  the  duties  fixed  by  law  at  the  time  it  is  imported,**  and 
it  is  to  be  deemed  imported  when  it  arrives  at  the  port  of  entry,  and  not  before.*" 
Hence  goods  shipped  from  the  Philippine  Islands,""  or  from  Porto  Eieo,"^  before 
the  treaty  of  Paris  became  effective,  but  not  arriving  at  ports  of  entry  in  the 
United  States  until  after  the  treaty  became  effective,  were  not  subject  to  duty.°' 
For  tariff  purposes,  the  treaty  was  regarded  as  becoming  effective  at  the  begin- 
ning of  the  day  on  which  ratifications  were  exchanged,'*  so  that  goods  arriving 
at  any  time  during  that  day  were  exempt.'*  Goods  in  bonded  warehouse  are 
dutiable  as  of  the  time  of  withdrawal."  While  in  bond,  the  goods  are  subject 
to  new  tariff  legislation."  Hence  goods  imported  from  Porto  Eico  and  placed 
in  bond  before  the  passage  of  the  Foraker  act  and  delivered  to  the  importer  after 


96  N.  W.  718.  ■  Proof  of  the  local  meaning  of 
the  term  "winter  season"  as  applied  to  saw- 
mills was  proof  of  a  fact.  Barker  v.  Citi- 
zens' Mut.  Fire  Ins.  Co.  [Mich.]  99  N.  W. 
866. 

43.  Ames  Mercantile  S.  S.  Co.,  125  F.  332. 
Custom  of  stowing  inflammable  goods  on 
deck  sufficiently  proven  hy  witnesses  who 
had  had  40  and  12  years'  experience  in  load- 
ing and  stowing  cargoes  and  had  observed 
what  they  and  others  did.  Tower  Co.  v. 
Southern  P.  Co.,  184  Mass.  472.  69  N.  B.  348. 
One  who  says  he  knows  what  a  custom  was 
in  certain  localities,  but  admits  he  does  not 
know  tlie  general  custom  In  the  United 
States,  is  not  competent  to  testify  as  to  such 
general  custom.  Edwards  v.  Davidson  [Tex. 
Civ.  App.]  79  S.  W.  48. 

44.  Chilberg  v.  Lyng  [C.  C.  A.]  128  P.  899. 
When  there  was  no  offer  to  show  knowledge 
by  plaintiffs  of  a  custom,  proof  of  it  agq,lnst 
them  was  properly  excluded.  Bourbonnais 
V.  West  Boylston  Mfg.  Co.,  184  Mass.  250,  68 
N.  B.  232. 

45.  Held  It  was  unnecessary  to  prove  ac- 
tual knowledge  by  plaintiff.  Tower  Co.  v. 
Southern  Pac.  Co.,  184  Mass.  472,  69  N.  B. 
348.  Custom  or  usage  being  shown  by  com- 
petent evidence,  the  defendant  was  presum- 
ed to  have  knowledge  of  it,  and  a  showing 
on  that  point  was  unnecessary.  Thayer  v. 
Smoky  Hollow  Coal  Co.,  121  Iowa,  121,  96 
N    W.   718. 

40  A.  J.  Tower  Co.  v.  Southern  Pac.  Co. 
184   Mass.    472,    69   N.   B.   348. 

4T.     See  1  Curr.  I*  831.         „  „   , 

48,  49.  American  Sugar  Kenning  Co.  v. 
Bidwell,  124  F.  677.      ^^    ^„„„        ^         ■      .     . 

GO.     Shipped  March  14,  1899,  and  arrived  at 


New  York  October  13,  1899.    American  Sugar 
Refining  Co.  v.  Bidwell,  124  F.  677. 

'51.  Shipped  April  8,  1899,  and  arrived  at 
New  York  April  17,  1899.  American  Sugar 
Refining  Co.  v.  Bidwell,  124  F.  683. 

52.  It  will  be  noted  that  in  both  the  pre- 
ceding cases  the  goods  arrived  after  the  ex- 
change of  ratifications,  April  11,  1899,  but 
before  the  passage  of  the  Foraker  act  (see 
post)  April  12,  1900.  It  has  been  held  in  the 
so-called  "Insular  Cases"  that  the  Philippines 
and  Porto  Rico  ceased  to  be  "foreign"  after 
the  treaty  of  Paris,  and  that  consequently 
there  was  no  tarlft  law  under  whlcli  goods 
from  these  islands  were  dutiable.  The  Fora- 
ker act  provided  a  tariff  law  under  which 
goods  from  Porto  Rico  were  dutiable. 

53.  But  goods  arriving  before  that  day, 
even  though  after  the  treaty  had  been  signed 
and  ratified  by  Spain  and  the  United  States 
separately,  were  subject  to  duty.  Armstrong 
v.  Bidwell,  124  F.  690. 

54.  Howard  v.  Bidwell,  124  F.  688. 

55.  Customs  aamlnlstration  act  of  June 
10,  1890,  c.  407.  De  Pass  v.  Bidwell,  124  F. 
615;  Mosle  v.  Bidwell  [C.  C.  A.]  130  F.  334.  A 
carrier  paying  such  duties  and  transporting 
the  goods  has  a  Hen  thereon  for  the  amount 
of  charges  paid.  Wabash  R.  Co.  v.  Pearce, 
192  U.  S.  179,  42  Law.  Ed.  397. 

56.  Section  five  of  the  Foraker  act,  pro- 
viding that  goods  imported  from  Porto  Rico 
before  the  passage  of  the  act,  but  remaining 
in  bonded  warehouse  after  Its  passage,  are 
subject  to  the  duties  Imposed  by  the  act,  is 
constitutional,  since  the  duties  Imposed  by  It 
are  uniform,  and  the  constitutional  prohibi- 
tion against  ex  post  facto  laws  does  not  ap- 
ply to  customs  laws   [Act  April   12,   1900,   e. 
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the  enactment  of  that  law  are  subject  to  the  duties  imposed  bj  it.°'  The  Ding- 
ley  tariff  act,  however,  did  not  apply  to  importations  arriving  the  same  day,  but 
before  the  hour  at  which  it  became  effective."'  Congress  will  be  presumed  to 
have  enacted  taiiff  laws  with  reference  to  existing  regulations  of  the  treasury  de- 
partment.°°  A  reciprocal  trade  agreement  cannot  legally  extend  the  scope  of  a 
tariff  law  provision  under  which  it  is  made.""  The  agreement  between  the  United 
States  and  Prance,  proclaimed  August  22,  1902,  making  the  commercial  treaty 
of  May  20,  1898,  applicable  to  Algeria,  was  intended  to  have  a  prospective  opera- 
tion only.*^ 

The  fact  that  a  tax  is  placed  on  articles  manufactured  for  export  does  not 
render  it  an  export  duty  and  therefore  unconstitutional."-  It  is  an  export  duty 
and  unconstitutional  to  require  stamps  on  manifest  and  clearance  papers.*' 

§  2.  Dutiable  articles  and  classification  of  the  same."*^ — For  purposes  of 
classification  or  in  determining  whether  a  given  article  is  subject  to,  or  free  from, 
duty,  the  customs  laws  are  liberally  construed  in  favor  of  the  importer.""  Intent 
of  the  importer  is  not  an  element  in  determining  the  proper  classification.""  The 
predominant  use  to  which  an  article  is  put  will  not  control  so  as  to  change  it 
from  an  enumerated  to  a  nonenumerated  article."^  The  use  of  a  commercial 
designation  of  an  article  is  not  conclusive  in  determining  the  intent  of  congress  as 
to  its  classification."'  Cases  in  which  the  classification  of  particular  imports  is 
decided  or  discussed  are  grouped  in  the  notes.  Unless  otherwise  indicated,  these 
adjudications  are  under  the  Dingley  Taiiff  act." 


191,  31  Stat.  77].     De  Pass  v.  Bldwell,  124  F. 
615. 

57.  De  Pass  V.  Bidwell,  124  F.  615. 

58.  Construing  section  33  of  that  act,  and 
deciding  that  certain  Importations  of  lumber 
from  Canada  were  subject  to  duty  under  the 
former  tariff  law  of  1894.  Hartwell  Lumber 
Co.  V.  U.  S.,  128  F.  306. 

59.  United  States  v.  Bartram  Bros.  [C.  C. 
.-\.]  131  F.  833. 

60.  United  States  v.  Julius  "Wile  Bro.  &  Co. 
IC.  C.  A.]  130  F.  331. 

61.  Goods  of  Algerian  origin  imported  be- 
fore the  amendatory  agreement  In  1902  were 
not  entitled  to  the  reduced  rates  of  duty. 
United  States  v.  Tartar  Chemical  Co.  [C.  C. 
A.]  127  F.  944. 

62.  A  tax  was  laid  on  filled  cheese,  wheth- 
er or  not  It  was  made  for  export.  Cornell  v. 
Coyne,  192  U.  S.  418,  42  Law.  Ed.  504. 

es.  War  revenue  act  of  1898.  New  Tork 
.&  Cuba  S.  S.  Co.  V.  U.  S.,  126  F.  320. 

04.     See  1  Curr.  L.  831. 

65.  Applied  in  regard  to  certain  casts  of 
sculpture  by  a  religious  society  for  religious 
purposes,  which  were  found  to  be  entitled, 
to  free  entry.  Benziger  v.  U.  S.,  192  U.  S. 
38     48   Law.  Ed.    331. 

60.     Johnson  v.  U.  S.,  123  F.  997. 

67.  Dodge  V.  U.  S.,  130  F.  624. 

68.  The  context  must  be  considered  when 
the  article  Is  described.  Hahn  v.  U.  S.,  131 
F.  1000. 

69.  Agricultural  and  vegetable  products 
and  provisions:  Sandalwood  logs.  George 
Lueders  &  Co.  v.  U.  S.,  131  F.  655.  Grass 
piquets  for  millinery  purposes.  Herman  v. 
U  S  [C  C  A.]  128  F.  420.  Halved  lemons  in 
brine.  Hiils  Bros.  Co.  v.  U.  S.  [C.  C.  A.]  123 
F.  477.  Sea  grass.  In  re  Myers  &  Co.,  123  F. 
952  Lily  buds  dutiable  as  lilies.  Vande- 
"Titt  &  Co.  V.  U.  S.,  123  F.  1002.  Nut  oil. 
Hills  Sons  &  Co.  V.  U.  S.,  127  F.  970.     Canary 


seed.  Nordlinger  v.  U.  S.  [C.  C.  A.]  127  F. 
683.  Fresh  leaves  and  roots  of  aconite,  bella- 
donna and  bryonla,  in  alcohol.  Boericke  & 
Runyon  Co.  v.  U.  S.,  126  F.  1018.  Arrow- 
root starch.  Leaycraft  &  Co.  v.  U.  S.,  124  F. 
999.  Pepper  shells.  United  States  v.  Leg- 
gett,  124  F.  1015.  Pickled  limes.  Brennan 
v.  U.  S.,  129  F.  837.  Cracked  ginger  root. 
Lewis  German  &  Co.  v.  U.  S.,  128  F.  467. 
Cocoanut  oil  and  cocoa  butterine.  U.  S.  v. 
Oriental  American  Co.,  129  F.  249.  Cherries 
in  alcohol.  Voight  v.  Mlhalovltoh,  125  F. 
78.  Foxberrles  Imported  in  casks  filled  with 
water.  Boak  v.  U.  S.  [C.  C.  A.]  125  F.  599. 
Figs  preserved  whole.  Relss  v.  U.  S.,  126  F. 
578.  Edible  wafers.  Leggett  &  Co.  v.  U.  S., 
131  F.  817.  Cream  of  codfish.  Teed  &  Co.  v. 
U.  S.,  126  F.  447.  Sardels  In  salt  in  wooden 
packages.  Meyer  v.  U.  S.,  124  F.  293.  An- 
chovies and  fluid  extract  of  meat,  in  glass 
bottles.  .  Smith  &  Co.  v.  U.  S.  [C.  C.  A.]  130 
F.  104.  Fish  Imported  by  an  American  cor- 
poration but  caught  by  a  Canadian  corpo- 
ration In  Canadian  fresh  waters,  with  nets 
owned  by  the  Importers,  are  free  of  duty. 
Under  act  of  Oct.  1,  1890.  Detroit  Fish  Co. 
V.  U.  S.,  125  F.  801.  Canned  turtle  meat  pre- 
pared on  board  a  registered  American  ves- 
sel, owned  by  a  corporation  composed  of 
American  citizens,  and  manned  by  an  Ameri- 
can crew,  who  caught  and  canned  the  tur- 
tles, is  a  product  of  an  American  fishery  and 
entitled  to  free  entry  [Tariff  Act  Aug.  27, 
1894],  Downing  v.  U.  S.,  124  F.  107;  The 
polariscopic  test  of  raw  sugars  required  by 
the  act  of  1897  is  not  necessarily  the  common 
commercial  test,  but  means  the  method  con- 
sidered by  the  treasury  department  to  be 
the  best  and  most  scientific.  United  States 
V.  Bartram  Bros.  [C.  C.  A.]  131  F.  833. 

Animals  and  animal  products:  The  right 
of  free  importation  of  animals  for  breeding 
purposes  Is  not  restricted  to  citizens  of  the 
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§  3.    Administration  of  customs  laws,'"'  in  general. — When  it  appears  that 
administrative  details  have  been  confided  by  congress  to  the  sound  discretion  of 


United  States,  nor  to  those  Importing'  them 
for  their  own  use  and  not  for  sale.  Importa- 
tion of  Pereheron  stallions  and  mares  hy  a 
breeder  of  British  Columbia  for  sale  In  the 
Unltea  States.  In  re  Page,  128  F.  317.  Hog 
hair  sweeping-s  for  fertilizers.  Shallus  v.  U. 
S.,  129  P.  845.  Skins  of  the  cabretta  (cross 
between  sheep  and  goats),  with  the  wool  on. 
Lawrence,  Johnson  &  Co.  v.  U.  S.,  124  F. 
1000.  Long  haired  Russian  calfskins.  "Weil 
V.  U.  S.,  124  P.  1006.  Sheepskins  for  morocco. 
Helmrath  v.  U.  S.,  125  P.  634.  Ornamental 
crude  peacock  feathers.  George  SUva  &  Co. 
V.  U.  S.,  127  P.  781. 

Art  goods  and  toysi  Marble  figure  of 
Christ.  Sibbel  v.  U.  S.,  124  F.  105.  Mytho- 
logical paintings  on  copper  In  the  form  of 
an  ancient  ewer  and  tray.  Amerman  v.  U. 
S.,  I24  P.  298.  "Haussegen"  or  wall  mot- 
toes. Kaufmann  v.  U.  S.,  128  P.  468.  Cellu- 
loid ping-pong  balls.  United  States  v. 
Strauss  Bros.  &  Co.,  128  P.  473.  Toy  magic 
lanterns.  Borgfeldt  v.  U.  S.,  124  P.  457.  Toy 
musical  Instruments.     Id.,  124  P.  473. 

Beverages:  Sake — Japanese  alcoholic  bev- 
erage— dutiable  as  an  unenumerated  manu- 
factured article.  Nishimlya  v.  U.  S.,  131  P. 
650.  Cordials  held  to  be  within  reciprocity 
treaty  with  Prance,  made  under  Dingley 
act.  United  States  v.  Julius  TVlIe  Bro.  &  Co. 
rC.  C.  A.]  130  P.  331.  Absinthe.  United 
States  V.  Luytles,  124  P.  977. 

Books  and  paper:  Portfolios  of  prints  and 
pictures  and  printed  matter  in  German. 
Downing  v.  U.  S.,  130  P.  393.  Children's 
books  printed  in  German.  Petry  &  Co.  v.  U. 
S.  [C.  C.  A.l  127  P.  115.  Printing  paper. 
Hensel,  Bruokmann  &  Lorbacher  v.  U.  S., 
126  P.  576.  Gummed  paper.  United  States 
V.  Hunter,  124  P.  1005.  Handmade  printing 
paper.     Miller  v.  U.  S.,  128  P.  469. 

Cliemtcals  and  medicines:  Phtallc  anhyd- 
ride and  tetrachlorphtalic  anhydride  [Tariff 
act  Oct.  1,  1890.  Free  list].  Heller  &  Merz 
Co.  V.  U.  S.,  124  P.  299.  Composition  pumice 
stone.  Waddell  &  Co.  v.  U.  S.,  124  P.  301. 
Carbolineum.  Downing  v.  U.  S.,  123  F.  1000. 
Pln'lngs — gelatin.  Sonoma  Wine  &  Brandy 
Go.  V.  U.  S.,  123  P.  999.  LIthofone,  known 
commercially  as  sulphide  of  zinc  white. 
Gabriel  v.  U.  S.  tC.  C.  A.]  123  F.  296.  Borate 
of  manganese.  Hempstead  v.  Thomas  [C.  C. 
A.]  129  P.  907.  Gladuol.  Merck  &  Co.  v. 
v.  S..  126  F.  438.  Enamel  paint.  Pomeroy  v. 
U  S.',  126  P.  583.  "Coal-tar  preparations"  Is 
more  speeiflc  than  "chemical  compounds." 
Lysol  is  a  coal-tar  preparation.  United 
States  V.  Lehn,  124  F.  87.  Soluble  creosote. 
Schoellkopf  V.  U.  S.,  124  P.  89.  "Borate  ma- 
terial" means  borates  of  any  other  substance. 
Borate  of  manganese.  Hempstead  &  Son  v. 
n  S  123  F.  346.  Guarana  is  a  crude  drug. 
Cowl  V.  U.  S.,  124  P.  475.  Albolene.  Hopes 
&  Co  V.  U.  S.,  123  P.  990.  "Medicinal  prepa- 
rations" are  such  articles  as  are  of  use  or 
fairly  and  honestly  believed  by  the  pre- 
scrlber  or  user  to  be  of  use  In  curing,  al- 
leviating or  preventing  disease.  Orange 
flower  water  and  rose  water.  Dodge  v.  U. 
S  130  F  624.  "Medicinal  preparations  con- 
taining alcohol,  or  In  the  Preparation  of 
which  alcohol  Is  used,"  includes  chloral 
hydrate  and  salol,  though  manufactured 
sometimes  with  and  sometimes  without   the 


use  of  alcohol.  United  States  v.  Scherlng 
[C.  C.  A.]  123  P.  65.  Antiseptic  preserva- 
tive, made  of  boracic  acid  and  borax.  Berth 
Levi  &  Co.  V.  U.  S.,  126  P.  420.  Anthrax  or 
blackleg  vaccine.  Pasteur  Vaccine  Co.  v. 
U.  S.,  123  P.  846. 

Minerals,  metals  and  mannfactnres  thereof: 
Drilled  "bart"  diamonds  are  free  of  duty. 
United  States  v.  Fifteen  Drilled  Diamonds, 
127  P.  753.  Magnesic  brick,  glazed.  Flem- 
ing V.  U.  S.,  124  P.  1014.  Welsh  quarries — 
dutiable  as  "brick,  other  than  fire  brick." 
Traltel  Bros.  v.  U.  S.,  131  P.  994.  Dishes  and 
other  articles  of  -]ade.  Tiffany  &  Co.  v.  U. 
S.,  126  P.  255.  Copper  matte  or  copper  reg- 
ulus.  Spencer  v.  Philadelphia  Smelting  & 
Refining  Co.,  124  P.  1002.  Nickel  plated  zinc 
sheets.  "Victor  v.  U.  S.,  128  P.  472.  "Flitters" 
made  of  copper  and  zinc.  Meier  &  Co.  v.  U. 
S.,  128  P.  472;  Baer  v.  U.  S.,  130  P.  391.  Zinc 
dust.  United  States  v.  Klipsteln,  123  P.  996. 
Iron  in  "muck  bars."  Moorhead  Bro.  &  Co. 
V.  U.  S.,  127  P.  779.  Steel  strips  or  cold 
rolled  steel.  Boker  v.  U.  S.  [C.  C.  A.]  124  P. 
59.  Copper  wire  switch  board  cable.  Salt  v. 
U.  S.,  127  P.  890.  Iron  alloys.  United  States 
V.  Roessler  &  Hasslacher  Chemical  Co.,  131 
F.  676.  In  order  that  lead  bullion  may  be 
Imported  free  of  duty,  90  per  cent,  of  the 
metal  as  Imported  must  be  set  aside  for  ex- 
portation. Not  90  per  cent,  of  the  refined 
metal,  after  smelting  and  refining  the  bul- 
ion.  Section  29  of  1897  tariff  act.  In  re  Gug- 
genheim Smelting  Co.  [C.  C.  A.]  126  P.  728. 

Miscellaneous  manufactures:  Bone  size 
known  as  "VIcker's."  Sheldon  &  Co.  v.  U. 
S.,  127  P.  494.  Flat  envelopes.  Hunter  v.  U. 
S.,  126  P.  894.  Sawed  cabinet  wood.  Wil- 
liams &  Sons  V.  U.  S.,  126  P.  838.  Miniature 
model  steamships.  Boas  v.  U.  S.,  128  P.  470. 
Carbon  sticks  for  electric  lighting  in  in- 
complete form.  United  States  v.  Downing 
[C.  C.  A.]  129  F.  90.  Shotgun  barrels  made 
under  Whitworth  patent  process.  United 
States  v.  Baldwin,  125  P.  156.  Smokers'  ar- 
ticles. Steinhardt  &  Bro.  v.  U.  S.,  126  P.  443. 
Watch  movements,  with  certain  parts  lack- 
ing. Hipp,  Dldlshelm  &  Bro.  v.  U.  S.,  123  P. 
998.  Umbrella  sticks,  celluloid  liandles. 
United  States  v.  Borgfeldt,  124  P.  304.  Soap 
pencils.  United  States  v.  American  Exp.  Co., 
131  P.  656.  Leather  watch  guards.  Veil 
Bros.  V.  U.  S.,  128  F.  471.  Silver  hand  bags 
or  purses.     Tiffany  v.  U.  S.,  131  P.  398. 

Packing  cases  and  coverings:  Patent  tea 
caddies  for  transportation  of  tea.  Customs 
administrative  act  of  1890.  Jackson  v.  Sieg- 
fried, 126  P.  837.  Fancy  chocolate  boxes. 
Cure  V.  U.  S.,  123  F.  994.  Printed  paper  bags. 
Kraut  V.  U.  S.,  130  P.  392.  Glassware.  Per- 
•fume  bottles.  Utard  v.  U.  S.,  124  P.  997 ;  Id..  [C. 
C.  A.]  128  P.  422.  Glass  bottles  marked  by 
sandblast  process  with  firm  name.  McMul- 
len  &  Co.  V.  U.  S.,  123  F.  847.  Porcelain  or 
china  bottle  stoppers  with  firm  name  or 
trademark  printed  thereon.  U.  S.  v.  Borg- 
feldt, 123  P.  196.  Glass  bottles  filled  with 
anchovies  and  fluid  extract  of  meat.  Smith 
&  Co.  V.  U.  S.,  124  P.  291.  Chemical  appa- 
ratus of  glass  consisting  of  thermometers, 
Koch  and  Woulf  flasks,  molded  glass  spat- 
ulas and  rods  and  etched  glassware.  Elmer 
V.  U.  S.,  126  P.  439.  Polished  cylinder  glass, 
beveled.      Rlegelman    v.    U.    S.,    127    P.    493. 


[To    be    concluded.] 
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the  secretary  of  tlie  treasury,'^  the  courts  will  not  interfere  with  them,"  in  the 
absence  of  any  showing  that  he  has  exercised  his  power  arbitrarily  or  nnreasona- 
bly.'» 

The  date  of  consular  certification  is  only  prima  facie  evidence  of  the  date  of 
exportation.''*  The  place  of  origin  of  the  goods  is  usually  the  place  of  exporta- 
tion.^" For  purposes  of  revenue  acts,  the  consignee  is  deemed  the  owner  of  im- 
ported goods,'''  and  he  cannot  escape  liability  for  duties  because  the  consignor  has 
failed  to  obey  instructions  or  to  carry  out  the  terms  of  his  contract'  But  this 
principle  does  not  apply  in  case  a  shipment  is  made  without  authority  from  the 
consignee.'"  To  determine  at  what  time  a  vessel  arrives  in  a  port,  reference  must 
be  had  to  the  circumstances  peculiar  to  the  particular  port.'° 

The  collector  is  an  executive  ofiBcer  whose  duties  are  ministerial,  and  who  has 
little  discretionary  and  no  judicial  power.'"  He  is  the  legal  custodian  of  imported 
goods  until  the  duties  are  paid,  and  his  duties  as  such  must  be  performed  within 
his  own  district.*^  Eemoval  of  goods  from  such  district  by  the  treasury  depart- 
ment for  appraisal  may  be  enjoined.'* 


Blown-glass  blanks.  United  States  v.  Du- 
rand,  127  F.  624. 

Pearls:  Hahn  v.  U.  S.,  131  F.  1000.  Drilled 
pearls.     Neresheimer  v.  U.  S.,  131  F.  977. 

Textiles  and  mannfactnres  thereof;  Tvear- 
Ins  apparel:  Wool  robes  or  dress  patterns. 
Thomas  v.  Wanamaker  [C.  C.  A.]  129  F.  92. 
Partly  made  dresses  or  robes.  Meyer  v.  TJ. 
S.,  124  F.  296.  Embroidered  woolen  dress 
goods.  Hall  V.  U.  S.,  131  F.  648.  Hemstitched 
cotton  lawns;  g-alloons.  Meyer  v.  U.  S.,  124 
F.  296.  'T)rawn  work"  composed  of  flax. 
Simon  &  Co.  v.  U.  S.,  131  F.  649.  Portieres 
made  of  pile  fabrics  of  flax.  Eyer  Son  &  Co. 
V.  U.  S.,  126  F.  246.  Cravenette  cloths. 
Brown  v.  U.  S.,  126  F.  446.  Cotton  hat  bands. 
United  States  v.  Graef  &  Co.  [C.  C.  A.]  127 
F.  688.  Woven  fabrics  of  flax  Includes  piece 
goods  and  made  up  articles.  Schulemann  v. 
U.  S.,  123  F.  1002.  Cotton  damask  dollies 
and  table  covers  ready  for  use.  Douglass  v. 
U.  S.,  133  F.  993.  Ruffled  cotton  curtains. 
Brill  V.  U.  S.,  123  F.  845.  Unfinished  cotton 
portieres  and  table  covers  are  cotton  "fab- 
rics." Stern  v.  U.  S.,  123  F.  192.  Women's 
and  children's  dress  goods.  United  States  v. 
Wanamaker,  123  F.  193.  Silk  fabrics  partly 
boiled  off.  Rice  v.  U.  S.,  123  F.  848.  Woolen 
clippings.  United  States  v.  Pearson,  131  F. 
571.  Silk  ribbons.  Gartner  v.  U.  S.,  131  F. 
574.  Woven  fabrics  of  silk  and  cotton. 
Hoenlnghaus  .v.  U.  S.,  131  F.  570.  Figured 
cotton  cloth.  George  Riggs  &  Co.  v.  U.  S., 
131  F.  568.  Wool  traveling  rugs.  United 
States  V.  Haynes,  124  F.  295. 

liace  neckwear:  "Neckwear"  and  "neck- 
ties" are  not  terms  of  commercial  designa- 
tion as  used  In  the  tariff  act.  Goldenberg 
Bros.  &  Co.  v.  U.  S.,  124  F.  1003.  Embroi- 
dered leather  gloves.  United  States  v.  Rob- 
iflson,  124  F.  1013.  Copper  wire  gauze  used 
as  bolting  cloth  for  milling  purposes.  Unit- 
ed States  V.  Markt,  124  F.  1012. 

70.  See  1  Curr.  L.  832.  Under  Customs 
Administrative  Act  of  June  10,  1890. 

71.  The  polarlscoplc  test  of  sugars  re- 
quired by  the  act  of  1897  means  the  best 
and    most   scientific    test.   In    the   secretary's 


discretion.     United   States   v.   Bartram   Bros. 
[C.  C.  A.]  131  F.  833. 

72.  United  States  v.  Bartram  Bros.  tC.  C. 
A.]   131  F.  833. 

73.  Requiring  proof  of  the  registry  of 
grandslres  and  granddams  of  Imported  breed- 
ing animals  to  entitle  them  to  free  entry  Is 
not  In  contravention  of  the  statute.  Borden 
V.  U.  S.,  132  F.  205. 

74.  The  actual  date  may  be  shown,  and 
when  shown,  governs  In  the  estimation  of 
the  value  of  foreign  coins  in  money  of  the 
United  States.     Lawrence  v.  U.  S.,  127  F.  750. 

75.  Absinthe  made  in  France,  but  shipped 
from  Basle,  Switzerland,  via  Antwerp  to 
New  York,  is  a  French  exportation,  within 
the  reciprocity  agreement  with  France. 
United  States  v.  Luyties,  124  F.  977.  Where 
merchandise  was  bought  In  Canton,  shipped 
to  Hong  Kong,  and  thence  In  another  ves- 
sel to  the  United  States,  the  invoice  being 
certified  by  the  consul  at  Canton,  Canton  was 
held  the  place  of  exportation.  Lawrence  v. 
U.  S.,  127  F.  750. 

76.  Rev.  St.  5  3058,  as  amended  by  act 
Feb.  23,  1887,  c.  221,  24  Stat.  415.  United 
States  V.  Bishop  tC.  C.  A.]  125  P.  181;  Dero- 
bert  V.   Stranahan,   126  P.  581. 

77.  It  was  claimed  the  consignor  had 
promised  to  pay  the  duties.  United  States 
V.  Bishop  [C.  C.  A.]  125  F.  181. 

78.  Goods  of  a  different  character  from 
those  ordered  were  shipped.  United  States 
V.  O'Neill  [C.  C.  A.]  129  F.  909.  On  showing 
that  the  shipment  was  without  authority, 
such  consignee  is  not  liable  for  duties  on 
the  goods,  and  is  under  no  obligation  to 
make  entry  or  take  possession  of  them  for 
any  purpose  [Customs  Regulations  1899.  art 
1231].     Id. 

79.  Vessels  arrive  in  the  port  of  Chicago 
when  inside  the  limits  within  which  the  city 
has  been  given  Jurisdiction,  by  the  statutes 
of   Illinois.      Hartwell   Lumber   Co.   v    US 
128  F.   306.  ■      ■' 

80.  Derobert  v.  Stranahan,  126  F.  581. 

81.  82.  Bruhl  Bros.  &  Co.  v.  Wilson,  123 
F.  957. 


3   Curr.   Law — 63. 
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Entry. — Though  the  bill  of  lading  is  the  best  evidence  of  the  right  to  make 
entry,  it  is  not  indispensable,  and  the  collector  may  be  justified  in  delivering  goods 
to  an  apparent  consignee  without  it.''  A  tender  of  entry  of  merchandise  may  be 
sufficient,  though  made  before  the  vessel  carrying  the  merchandise  has  been  report- 
ed at  the  custom  house.^*  But  a  tender  after  arrival  of  the  merchandise  in  the  col- 
lection district,  but  before  it  reaches  port,  is  invalid  and  may  properly  be  rejected.^' 
Closing  the  custom  house  or  refusal  of  the  customs  officers  to  receive  tender  of 
entry  cannot  affect  the  importer's  right  to  make  it.^"  Where  entry  is  made  on  an 
incorrect  invoice  and  the  error  is  seasonably  called  to  the  attention  of  the  collector, 
he  should  make  an  allowance  therefor  without  entry  on  a  pro  forma  invoice  or 
bond  for  a  corrected  invoice.^' 

Liquidation. — For  purposes  of  liquidation  of  entries,  the  value  of  foreign 
coins  is  estimated  in  money  of  the  United  States,  on  the  basis  of  the  pure  metal 
found  therein,**  and  the  fluctuation  of  ten  per  cent  in  the  value  of  foreign  coins 
since  the  last  proclamation  of  value,  giving  the  secretary  power  to  order  a  liqui- 
dation of  an  entry  at  a  different  value,  means  a  fluctuation  in  the  metallic,  not 
the  exchange  or  commercial  value.*"  The  internal  revenue  imposts  of  Prance, 
known  as  the  octroi  tax  and  droit  de  ville,  are  not  to  be  included  in  determining 
the  market  valjie  of  imports  from  that  country.'"  A  collector  may  not  arbitrarily 
include  commissions  in  the  appraised  value  of  goods  and  assess  duty  thereon."' 
Since  the  customs  law  does  not  provide  a  method  of  apportioning  the  cost  of  the 
casing  or  covering  on  imported  goods,  the  court  must  adopt  such  method  as  seems 
most  equitable  and  just."^  The  collector  may  lawfully  reliquidate'  duties  within 
one  year  from  the  time  of  entry,  and  even  after  the  goods  have  been  delivered  to 
the  owner."' 

Remedies  and  procedure.  Protest. — Customs  duties  voluntarily  paid  without 
protest  cannot  be  recovered."*  A  protest  against  a  classification  of  goods  for  duties 
must  contain  a  distinct  and  clear  specification  of  each  substantive  ground  of  objec- 
tion to  the  payment  of  duties  demanded."**  A  protest  which  refers,  for  the  ground 
of  its  objection,  to  sections  of  the  statute  inapplicable  to  the  goods  in  question,  is 
insufficient,  even  though  the  goods  are  found  to  be  entitled  under  another  section, 
to  free  entry.""     Such  a  protest  cannot  be  amended,  on  appeal  to  the  board  of  ap- 


83.  Where  one  who  appears  from  the 
ship's  manifest  and  a  certified  invoice  to  be 
the  consignee  of  goods  pays  the  duty  and 
receives  the  goods  from  the  collector,  the 
latter  is  not  liable  to  a  transferee  of  the 
bill  of  lading  who  holds  it  as  collateral  for 
a  draft  for  the  price  which  the  consignees 
have  refused  to  pay.  Derobert  v.  Strana- 
han,  126  P.  581. 

84.  Entry  was  repeatedly  tendered  but  re- 
fused because  the  vessel  had  not  been  re- 
ported. The  tarifE  laws  were  changed  after 
the  vessel  arrived  in  port  but  before  the 
tender  was  renewed.  It  was  held  that  since 
entry  might  properly  have  been  made  under 
the  old  law  as  soon  as  the  vessel  arrived, 
and  the  conduct  of  the  customs  officers  justi- 
fied the  importers  in  supposing  a  tender 
would  not  be  accepted  until  the  vessel  was 
reported,  their  tender  was  sufficient  to  en- 
title the  goods  to  entry  under  the  old  law — 
1894.  Hartwell  Lumber  Co.  v.  U.  S.,  128  P. 
306. 

85.  86.  Hartwell  Lumber  Co.  v.  U.  S.,  128 
F.  306. 

87.  Gillespie  v.  U.  S.,  124  F.  106. 

88.  TarifE  Act   Aug.    28,    1894,   o.   349,    §   25, 


28   Stat.   552.     Stone  v.   Whitridge,   White   & 
Co.  [C.  C.  A.]  129  P.  33. 

80.  An  estimation  by  the  secretary  on  the 
exchange  varue  may  be  reviewed  by  the 
board  of  appraisers.  Stone  v.  Whitridge, 
White  &  Co.  [C.  C.  A.]  129  P.  33, 

90.  These  taxes  are  not  collected  on  ex- 
ported merchandise,  and  they  are  not  gen- 
eral in  their  application,  but  vary  with  the 
locality.  United  States  v.  Downing  &  Co., 
131  P.  653. 

91.  The  collector,  upon  a  mere  Inspection 
of  the  invoice,  without  a  hearing,  liquidated 
an  entry  and  included  commissions  after  the 
appraiser  had  marked  the  commissions  non- 
dutiable.    United  States  v.  Lahey    132  P    181 

92.  Rice  v.  U.  S.,  123  P.  195. 

93.  Neresheimer  v.  U.  S.,  131  P.  977. 

94.  Sugar  from  Philippine  Islands.'  Flint 
Eddy  &  American  Trading  Co.  v.  Bidwell. 
123  P,  200. 

95.  United  States  v.  Bayersdorfer  &  Co. 
[C.  C.  A.]  126  P.  732.  Protest  sustained  as 
sufficient,  though  referring  to  improper  para- 
graphs of  the  tariff  act.  United  States  v. 
Pleitmann  &  Co.,  131  P.  396. 

98.     United    States   v.    Bayersdorfer    &   Co. 


3  Cur.  Law. 
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praisers,  by  referring  to  different  sections,"^  nor  will  otljer  protests  by  the  same 
importers  be  considered  in  construing  protests  which  are  the  subject  of  the  appeal."' 
If  the  last  of  the  ten  days  after  liquidation  of  an  entry  within  which  a  protest 
must  be  filed  is  a  holiday,  on  which  the  custom  house  is  closed,  a  protest  filed  on 
the  following  day  is  in  time.''  Upon  a  reliquidation,  the  previous  liquidation  is 
abandoned,  and  the  time  to  protest  does  not  begin  to  run  until  such  reliquidation.* 

The  hoard  of  general  appraisers  is  an  independent  tribunal,  empowered  by  law 
to  pass  on  certain  controversies  between  the  government  and  importers,  and  for 
this  purpose  is  not  subordinate  to  the  treasury  department.^  It  has  authority  and 
is  required  to  decide  the  question  of  the  validity  of  a  protest,  in  determining  wheth- 
er it  has  jurisdiction.'  The  board  may  change  a  finding  of  the  local  appraiser  and 
reverse  the  collector's  decision  based  thereon  without  taking  additional  proof;*  but 
in  the  absence  of  evidence  to  the  contrary,  the  presumption  that  the  collector  has 
made  a  correct  classification  will  prevail.' 

On  appeal  from  the  board  of  general  appraisers,  the  circuit  court  has  power  to 
take  additional  testimony  and  hear  the  case  de  novo.'  But  importers  who  fail  to 
appear  before  the  board  of  appraisers  cannot  have  its  decision  reviewed,^  unless  the 
government  has  waived  the  default,*  or  the  importers'  failure  to  appear  was  ex- 
cusable.' Findings  of  fact  by  the  board  of  appraisers  will  be  reviewed  by  the  cir- 
cuit court  only  when  unsupported  by  the  evidence,  or  clearly  against  the  weight 
of  the  evidence,  or  where  new  evidence,  not  considered  by  the  board,  is  before  the 
court."  The  assignments  of  error  must  contain  a  concise  statement  of  the  errors 
of  law  and  fact  complained  of,**  and  any  defect  not  assigned  as  error  will  be  deemed 
waived.** 

§  4.  Violations  of  customs  laws  and  consequences  thereof.  Penalties  and  for- 
feitures}^— ^The  forfeiture  of  smuggled  property  is  absolute  and  complete  imme- 
diately upon  its  illegal  importation.**  Failure  to  declare  goods  subjects  them  to 
forfeiture,  even  though  they  would  have  been  entitled  to  free  entry,  if  properly  de- 
clared.**   An  innocent  purchaser  of  smuggled  property  is  under  no  liability  for  du- 


[C.  C.  A.]  126  p.  732;  United  States  v. 
Knowles  &  Son  [C.  C.  A.]  126  F.  737. 

97,  98.  United  States  v.  Bayersdorfer  &  Co. 
[G.  C.  A.]  126  F.  732. 

99.  Boston  custom  house  closed  on  June 
17 — locally  observed  as  "Bunker  Hill  day." 
Frost  V.  Saltonstall,  129  F.  481. 

1.  Dickson  V.  U.  S.,  131  P.  573.  A  protest 
filed  after  reliquidation  for  the  purpose  of 
including  a  damage  allowance,  the  duty  on 
the  charges  not  having  been  affected  by  the 
reliquidation,  was  filed  in  time.  Sgobel  v. 
Robertson,  126  F.  B77. 

2.  The  board,  on  protest,  may  review  an 
erroneous  estimation  of  the  value  of  foreign 
coins,  on  which  a  reliquidation  of  an  en- 
try has  been  ordered.  Stone  v.  V?hitridge 
[C.    C.    A.]    129    F.    33. 

3.  Under  Customs  Administrative  Act  of 
June  10,  1890.  United  States  v.  Brown  [C. 
C.  A.]  127  F.  793. 

4.  United  States  v.  Strauss  Bros.  &  Co., 
128  F.  473. 

5.  United  States  v.  Schering  [C.  C.  A.] 
123  F.  65. 

6.  In  re  Myers  &  Co.,  123  F.  952. 

7.  John  Donat  &  Co.  v.  U.  S.,  124  P.  463. 
Importers  who  have  defaulted  and  failed  to 
produce  evidence  before  the  board  of  ap- 
praisers will  not  be  permitted  to  produce 
evidence  on  appeal  to  the  circuit  court.  Al- 
len &  Co.  v.  U.  S.,  127  F.  777. 


8.  A  default  is  waived  by  failure  of  the 
government  to  oWect  to  an  order  directing 
further  testimony  to  be  taken  and  by  taking 
part  in  such  proceedings.  In  re  Myers  & 
Co.,  123  F.  952. 

9.  Cowl  V.  U.  S.,  124  P.  475. 

10.  Neresheimer  v.  U.  S.,  131  F.  977. 
When  the  evidence  is  conflicting,  the  finding 
of  the  board  of  appraisers  will  not  be  dis- 
turbed. Gabriel  v.  U.  S.  [C.  C.  A.]  123  F. 
296;   Hipp  v.  U.  S.,   123  P.   998. 

11.  The  requirement  is  not  met  by  a  gen- 
eral statement  that  the  board  "erred  as  a 
matter  of  law."  United  States  v.  Brown  [C. 
C.  A.]  127  P.  793. 

12.  Failure  to  make  a  statement  of  error 
as  to  the  sufficiency  of  a  protest  on  which 
proceedings  before  the  board  were  based 
constitutes  a  waiver  of  any  defects  in  the 
protest.  United  States  v.  Brown  [C.  C.  A.] 
127  F.  793. 

13.  See  1  Curr.  L.  833. 

14.  United  States  v.  One  Dark  Bay  Horse, 
130  P.   240. 

15.  Six  parcels  of  placer  gold  from  Mex- 
ico. The  fees  charged  for  the  official  acts 
belong  to  the  government;  hence  the  omis- 
sion of  the  act  and  consequent  loss  of  the 
fees  is  Injurious.  Six  Parcels  of  Placer  Gold 
V.  U.  S.   [Ariz.]  76  P.  473. 
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ties,  and  his  payment  of  them,  or  failure  to  pay,  would  have  no  effect  on  the  for- 
feiture already  incurred.^*  The  proceeding  to  enforce  forfeiture  of  goods  for  vio- 
lation of  the  customs  laws  is  at  common  law.^''  It  may  be  barred  by  limitations.^' 
To  maintain  it,  an  intent  to  defraud  the  government  must  be  shown,^*  but  such 
intent  is  not  essential  to  the  maintenance  of  an  action  to  recover  additional  duties 
on  goods  which  have  been  undervalued.""  A  forfeiture  or  penalty  cannot  be  en- 
forced unless  the  practice  prescribed  by  the  statute  has  been  followed  in  the  custom 
house."^ 

Passenger^  baggage.^^ — ^Returning  residents  of  the  United  States  must  declare 
articles  purchased  by  them  abroad,  without  regard  to  their  value,  and  articles  not 
declared  are  forfeitable,''*  whether  or  not  an  intent  be  shown  to  defraud  the  rev- 
enue.^* Passengers'  baggage  will  not  be  forfeited  where  there  was  a  disclosure  of 
dutiable  articles  sufficient  to  put  the  revenue  officers  on  inquiry."'  Since  there  are 
separate  statutes  concerning  forfeiture  of  imported  merchandise  and  passengers' 
baggage,  an  information  charging  violation  of  one  will  not  admit  proof  of  violation 
of  the  other."' 

Criminal  prosecutions. — Irregular   or  illegal   practices   of   customs   officers"^ 


16.  TJnItea  states  v.  One  Dark  Bay  Horse, 
130  F.  240. 

17.  The  losing  party  pays  costs.  United 
States  V.  150  Head  of  Cattle  &  B2  Calves 
[Ariz.]   77  P.   489. 

18.  The  mere  fact  that  customs  ofBcers 
were  Ignorant  of  an  Illegal  importation, 
without  a  showing  that  the  smuggler  was 
absent  or  the  property  absent  or  concealed, 
will  not  prevent  the  barring  of  an  action 
for  forfeiture  by  limitations.  United  States 
V.  One  Dark  Bay  Horse,  130  F.  240. 

19.  Previous  to  the  customs  administra- 
tive act  of  1890,  no  fine,  penalty  or  forfeiture 
for  violation  of  the  revenue  laws  could  be 
enforced  unless  an  Intent  to  defraud  the  gov- 
ernment was  found  [Act  June  2,  1874,  o.  391, 
§  16  (18  Stat.  188,  189)].  United  States  v. 
150  Head  of  Cattle  &  52  Calves  [Ariz.]  77  P. 
489.  This  provision  of  the  earlier  law  was 
repealed  by  the  administrative  act  of  1890, 
under  which  a  fraudulent  Intent  was  Imma- 
terial. Six  Parcels  of  Placer  Gold  v.  U.  S. 
[Ariz.]  76  P.  473.  But  In  1897  (Act  July  24, 
c.  11,  §  32.  30  Stat.  212),  the  old  law  as  to 
Intent  was  re-enacted.  United  States  v. 
Bishop  [C.  C.  A.]  125  F.  181.  Where  im- 
porters presented  an  entry  and  invoice  to- 
gether, the  former  stating  only  the  value  of 
the  merchandise,  omitting  the  packing  boxes, 
but  the  latter  including  both,  the  omission 
appearing  to  be  a  clerical  error  and  no  in- 
tent to  evade  the  law  appearing,  the  goods 
were  held  not  subject  to  an  increased  penal 
valuation.  Lawder  &  Sons  v.  Stone,  125  F. 
809. 

5S0.  Hence  good  faith  and  Innocence  con- 
stitute no  defense  In  such  action.  United 
States  v.  Bishop  [C.  C.  A.]  125  F.  181. 

21.  United  States  v.  Rosenthal,  126  F.  766. 

22.  BTOTB.  Forfeiture  of  dntiable  articles 
In  passengers'  baggase:  Failure  of  a  pas- 
senger from  a  foreign  country  to  mention 
dutiable  articles  In  the  statement  of  his  bag- 
gage (U.  S.  Rev.  Stat.  §  2799)  will  subject 
them  to  forfeiture  under  §  2802,  though  he 
mentions  them  when  a  new  entry  Is  required, 
after  discovery  of  the  articles,  notwithstand- 
ing §  2801,  which  provides  that  after  such 
discovery  due  entry  shall  be  made  and  duties 
paid.     United   States   v.   One   Pearl  Necklace 


[C.  C.  A.]  Ill  F.  164.  Intent  to  defraud  the 
revenue  Is  not  necessary  to  work  a  forfeit- 
ure In  such  case.  Id.  As  to  the  effect  of 
such  Intent,  see  The  Robert  Edwards,  6 
Wheat.  187,  5  Daw.  Ed.  238.  Concealment 
of  dutiable  articles  subjects  them  to  forfeit- 
ure, what  constitutes  a  concealment  being  a 
question  of  fact  depending  on  the  circum- 
stances of  each  case.  United  States  v.  Two 
Trunks,  6  Ben.  218,  Fed.  Gas.  No.  16,591; 
United  States  v.  Twenty-six  Diamond  Rings, 
1  Sprague,  294,  Fed.  Gas.  No.  16,572.  Omis- 
sion from  the  vessel's  manifest  is  given 
much  weight  In  determining  whether  a  for- 
feiture is  to  be  declared.  Lewey  v.  U.  S.,  15 
Blatchf.  1,  Fed.  Gas.  No.  8,309.  A  permit  for 
the  unlading  of  personal  baggage  does  not 
authorize  the  unlading  of  dutiable  articles 
with  such  baggage.  United  States  v.  Three 
Gases,  6  Ben.  558,  Fed.  Gas.  No.  16,498;  Four 
Packages  v.  U.  S.,  97  U.  S.  404,  24  Law.  Ed. 
1031.  See  note  to  United  States  v.  One  Pearl 
Necklace  [G.  C.  A.]  Ill  F.  164  in  56  L.  H.  A. 
130. 

23.  The  exemption  of  articles  costing  less 
than  $100  does  not  relieve  the  passenger 
from  the  duty  of  declaring  them.  Dodge  v. 
U.  S.  [G.  G.  A.]  131  F.  849.  And  in  forfeiture 
proceedings,  the  court  need  not  appraise  the 
articles  to  ascertain  what  portion  would 
have  been  entitled  to  free  entry  had  the 
proper  declaration  been  made.  United  States 
V.  Harts,  131  F.  886. 

24.  Under  U.  S.  Rev.  St.  §  2802.  United 
States  V.  Harts,  131  F.  886.  Articles  found 
In  handbag  after  passenger  had  declared 
other  dutiable  articles  subject  to  forfeiture 
and  treble  duties,  though  no  fraudulent  in- 
tent was  proved.  Dodge  v.  U.  S.  [C.  G.  A.] 
131  F.  849. 

25.  A  woman  wore  pearl  necklace,  which 
was  visible  under  silk  shirt  waist.  Held,  a 
finding  that  she  had  done  nothing  to  Inform 
the  officers  was  not  sustainable.  One  Pearl 
Chain  v.  U.  S.   [C.  G.  A.]  123  F.   371. 

26.  A  pearl  necklace,  purchased  abroad 
and  worn  by  the  passenger  on  arriving,  was 
passengers'  baggage,  and  not  imported  "mer- 
chandise." One  Pearl  Chain  v.  U.  S.  [C.  C. 
A.]  123  F.  371. 

27.  The  practice  of  having  Importers  sign 
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constitute  no  defense  in  criminal  prosecutions  for  violations  of  the  customs  laws.^' 
An  indictment  charging  conspiracy  to  defraud  the  reyenue  must  allege  to  some  ex- 
tent the  means  intended  to  be  used.^^  To  constitute  the  criminal  offense  of  effect- 
ing an  entry  of  goods  at  less  than  the  true  weight,  the  entry  must  be  a  completed 
one  on  which  the  duty  was  liquidated,  and  the  defendant  must  have  effected  it,  and 
used  the  false  invoice  to  effect  it,  knowingly.'"  But  the  indictment  charging  this 
offense  need  not  allege  that  the  United  States  was  in  fact  deprived  of  duties  by  de- 
fendants' acts.*^  .  A  mere  showing  that  defendant  is  a  member  of  a  firm  shown  to 
have  been  concerned  in  a  conspiracy  to  defraud  the  United  States,  without  showing 
actual  participation  and  knowledge  of  the  offense  by  him,  is  insufficient."^ 

DAMAG£:S.3S 


§  1.  Kinds  of  Damages  and  Their  Charac- 
teristics (9»7).  Exemplary  Damages  (999). 
Statutory,  Double  and  Treble  Damages 
(1001). 

§  2.  General  Principles  for  Ascertaining 
(1002).  Limitations  to  Natural  and  Proxi- 
mate Consequences  (1002).  Speculative  and 
Prospective  Damages  (1003).  Loss  of  Profits 
(1003).  Difficulty  of  Proof  of  Amount  as  Bar 
(1004).  Avoidable  Consequences  (1004). 
Mitigation  and  Aggravation  of  Damages 
(1004). 

§  3.  Recovery  as  ASected  by  Statns  of 
Plaintiff  or  Limited  Interest  In  Property  Af- 
fected   (1005). 

§  4.  Sfeasnre  of  Damages  for  Breach  of 
Contract  (1006). 

A.  Miscellaneous  Contracts   (1006). 

B.  Contracts    for    Sale    or    Purchase    of 

Land  (1007). 

C.  Breach  of  Covenant  as  to  Title  (1008). 

D.  Contracts  to  Give  Lease,  and  Liabili- 

ties as  Between  Lessor  and  Lessee 
(1008). 
B.  Contracts    for    Sale    or    Purchase    of 
Goods  or  Chattels   (1008). 

F.  Liability     of     Bailees,     Carriers,     and 

Telegraph  Companies  (1010). 

G.  Contracts  for  Services    (1012). 
H.  Promise  of  Marriage   (1013). 


§  5.     Measure    and    Blements    of    Damagea 
for  Torts   (1013). 

A.  Miscellaneous    Torts    (1013).      Aliena- 

tion of  Affections  (1014).  False 
Imprisonment  (1014).  Malicious 
Prosecution  (1014).  Infringement 
of  Patents  and  Trade-marks  and 
Unfair  Competition  (1014).  Inter- 
ference with  VV^ater  Bights  (1014). 
Expulsion  from  Association   (1014). 

B.  Loss  or  Injuries  to  Property  (1014). 

C.  Maintaining  Nuisance    (1016). 

D.  Trespass  on  Lands   (1016). 

E.  Conversion  (1017). 

F.  "Wrongful     Taking    or    Detention    of 

Property  (1018). 

G.  Libel  and  Slander   (1018). 
H.  Personal   Injuries   1018). 

5  6.    Ejxcesslve    and    Inadequate    Damages 

(loao). 

§  7.     Pleading,     Evidence     and     Procedure 
(1022). 

A.  Pleading  (1022). 

B.  Evidence  as  to  Damages  (1027).    Evi- 

dence in  Action  for  Personal  Inju- 
ries (1029).  Physical  Examination 
(1030). 

C.  Instructions  (1031). 

D.  Trial  (1033). 

B.  Verdicts    (1033). 


§  1.  Kinds  of  damages  and  their  characteristics.^* — Special  damages  are 
such  as  result  naturally  but  not  necessarily  from  the  wrong  complained  of,  and 
as  to  which  there  can  be  no  recovery  without  special  averment;*"  such  injuries 


blank  forma  w^hlch  are  falsely  certified  by 
notaries,  as  sworn  declarations  of  the  Im- 
porters, when  in  fact  filled  in  by  customs  of- 
ficials, is  Illegal,  and  to  be  condemned.  Unit- 
ed States  V.  Cohn,  128  F.  615. 

28.  Conspiracy  to  defraud  the  United 
States  by  effecting  a  fraudulent  entry  [Hev. 
St.  §  5440].  United  States  v.  Rosenthal,  126 
P.  766.  The  fact  that  an  examiner,  bribed 
to  approve  a  false  Invoice,  had  no  legal  right 
to  perform  that  duty,  was  no  defense  to  the 
one  effecting  an  entry  at  less  than  the  true 
weight.  Id.  A  revenue  officer  who  know- 
ingly and  corruptly  aids  an  importer  In  ef- 
fecting a  fraudulent  entry  commits  an  in- 
dictable offense,  even  though  performing  a 
duty  assigned  him  by  a  superior,  but  which 
he  could  not  legally  perform  under  the  stat- 
ute [Rev.  St.  I  5444].    Id. 


29.  As  whether  by  smuggling,  by  false  or 
forged  Invoices,  etc.  United  States  v.  Grun- 
berg,  131  F.  137. 

30.  Indictment  held  sufficient  to  charge 
the  offense  under  Rev.  St.  §  5445.  United 
States  V.  Rosenthal,  126  P.  766.  An  Indict- 
ment good  under  this  section  Is  sustainable 
under  section  nine  of  the  customs  adminis- 
trative act  of  1890,  If  superseded  by  It.     Id. 

31.  Customs  administrative  act  of  1890,  J 
9.    United  States  v.  Rosenthal,  126  P.  766. 

32.  Verdict  held  contrary  to  the  evidence. 
United  States  v.  Cohn,  128  P.  615. 

33.  Assessment  of  damages  on  entry  of 
default  judgment,  see  Judgments,  2  Curr. 
L.  581. 

34.  See  1  Curr.  L.  833. 

35.  Rules  of  pleading  special  damages, 
see   post,    §    8. 
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may  be  alleged  in  aggravation  of  damages  and  need  not  be  tbe  stibject  of  a  sepa- 
rate action.^' 

Nominal  damages^''  are  allowed  for  a  wrong  not  shown  to  have  resulted  in 
pecuniary  iujury  to  plaintiff,'*  as  where  defendant  after  giving  a  cheek  seizes 
and  destroys  it/*  or  where  a  bank  through  mistake  fails  to  pay  a  check  or  note 
of  its  depositor  when  ia  funds.*"  The  absence  of  an  averment  of  special  dam- 
ages often  limits  recovery  to  nominal  damages.*^  Where  actual  damages  are 
shown,  though  uncertain  in  amount,  a  verdict  merely  for  nominal  damages  is 
improper.*^ 

Liquidated  damages*^  are  those  whose  amount  has  been  determined  by  an- 
ticipatory agreement  between  the  parties.  When  reasonable  iu  amount  and  not 
disproportionate  to  the  injury  provided  against,  the  injured  party  will  not  be 
allowed  to  recover  more  than  the  sum  fixed,**  and,  on  the  other  hand,  he  will  be 
regarded  as  having  suffered  injury  to  the  extent  of  the  sum  stipulated.*"  This 
principle  is  applied  to  provisions  for  forfeiture  in  building  contracts,*'  to  con- 


36.  Trespass  by  entry  on  land  to  lay  out 
highway,  allegation  of  tearing  down  sea 
wall  and  oonseq.uent  subversion  of  soil  and 
influx  of  sea.  Hathaway  v.  Osborne  [E.  I.] 
56   A.   700. 

37.  See   1   Curr.   D.   834. 

3S.  Only  nominal  damages  can  be  recov- 
ered for  delay  in  repairing  a  machine,  where 
plaintiff  found  no  fault  with  the  delay  and 
paid  a  bill  for  a  portion  of  the  services  be- 
fore completion  of  the  repairs.  Rau  v.  Wey- 
and,  89  App.  Dlv.  200,  85  N.  T.  S.  916.  The 
wrongful  sale  of  a  homestead  on  execution 
will  not  authorize  a  verdict  for  substantial 
damages  where  no  money  loss  is  shown. 
Whitworth  V.  McKee,  32  Wash.  83,  72  P. 
1046.  For  mere  constructive  possession  un- 
der void  process,  only  nominal  damages  may 
be  recovered  under  an  allegation  of  the 
value  of  the  property  as  an  item  of  damages. 
Low  V.  Ne  Smith  [Tex.  Civ.  App.]  77  S.  W.  32. 

39.  The  debt  still  exists.  Freeman  v. 
Strobehn,  122  Iowa,  167,  97  N.  W.  1094. 

40.  No  averment  of  special  damages. 
Clark  Co.  v.  Mt.  Morris  Bank,  85  App.  Dlv. 
362,  83  N.  T.  S.   447. 

41.  Where  actual  and  punitive  damages 
only  are  sued  for,  the  rule  allowing  nominal 
damages  for  breach  of  contract  does  not 
apply.  Haber,  Blum,  Blooh  Hat  Co.  v.  South- 
ern Bell  Tel.  &  T.  Co.  [Ga.]  45  S.  E.  696. 
Where  imputed  knowledge  of  a  defect  is 
not  charged  and  actual  knowledge  is  not 
proved,  the  damages  for  a  personal  injury 
caused  by  the  fall  of  an  elevator  can  be 
only  nominal.  Downs  v.  Seeley,  76  Conn. 
317,  56  A.  502. 

43.  More  than  nominal  damages  are  re- 
coverable for  an  assault  resulting  in  a 
blackened  eye.  Schmitz  v.  Kirchan,  32  Wash. 
646  73  P.  678.  Where  a  servant  has  a  con- 
tract right  to  permanent  employment,  he  is 
entitled  to  more  than  nominal  damages  tor 
wrongful  discharge.  Daniels  v.  Boston  &  M. 
R.  Co.,  184  Mass.  337,  68  N.  B.  337.  See  1 
Curr.  L.  834,  n.  5. 

43.  See  1  Curr.  L.  834,  n.  7. 

44.  Deduction  in  price  of  goods  actually 
delivered  on  failure  to  deliver  amount  stip- 
ulated for.  Jackson  v.  Hunt  [Vt.]  56  A.  1010. 
Where  a  carrier  limits  his  liability  to  $50 
except  In  case  of  loss  of  the  shipment 
through  fraud  or  gross  negligence,  and  nei- 


ther Is  shown,  only  the  sum  stipulated  may 
be  recovered.  Bernstein  v.  Weir,  40  Misc. 
636,  83  N.  T.  S.  48;  Wilson  v.  Piatt,  84  N.  T. 
S.  143.  Express  company  cannot  so  limit 
liability  where  it  takes  an  account  for  col- 
lection. Gowling  V.  American  Exp.  Co.,  102 
Mo.  App.  366,  76  S.  W.  712.  Parties  to  a 
contract  may  agree  upon  the  amount  of 
damages  for  the  breach  thereof,  when,  from 
the  nature  of  the  case,  it  would  be  difficult  to 
fix  the  actual  damage.  Rev.  Civ.  Code  S.  D. 
1903,  §  1276.  Agreement  for  purchase  of  min- 
ing claims.  Smith  v.  Detroit  &  D.  Gold  Min. 
Co.  [S.  D.]  97  N.  W.  17.  Provision  for  reten- 
tion of  six  days'  pay  by  employer  until  com- 
pletion of  contract  held  valid  provision  for 
liquidated  damages  in  case  of  breach  by 
employe,  and  not  penalty.  Wilson  v.  God- 
kin  [Mich.]  98  N.  W.  985.  Damages  for 
breach  of  contract  relative  to  future  inter- 
ests in  oil  wells  of  unknown  value  may  be 
fixed  by  mutual  agreement  under  Civ.  Code, 
§  1671.  Esoondido  Oil  &  Development  Co.  v. 
Glaser    [Cal.]    77   P.  1040. 

43.  An  agency  contract  providing  for  com- 
missions on  sales  by  the  agent  and  for  a 
greater  commission  on  sales  in  the  agent's 
territory  by  the  principal  or  other  agents 
is  not  invalid  as  to  the  latter  provision,  as 
providing  for  a  penalty.  Benner  v.  Magee 
[Ind.  App.]  70  N.  B.  823.  A  provision  in  a 
contract  of  employment  for  the  retention  of 
six  days'  pay  until  the  contract  is  completed 
is  one  for  stipulated  damages  and  not  for  a 
penalty.  Wilson  v.  Godkin  [Mioh.]  98  N. 
W.  985. 

46.  Where  a  forfeit  of  a  certain  sum  per 
day  is  provided  In  a  contract  for  failure  to 
complete  a  building  or  deliver  machinery 
within  the  time  set,  the  forfeit  if  reasonable 
is  generally  enforced  (Carter  &  Co.  v.  Kauf- 
man [S.  C]  45  S.  E.  1017),  $20  a  day  forfeit 
on  a  building  costing  $24,000  cannot  be  re- 
garded a  penalty  (Davis  v.  La  Crosse  Hos- 
pital Ass'n  [Wis.]  99  N.  W.  351),  $5  per  day 
for  oil  mill  machinery  (Hardie  Tynes  Foun- 
dry &  Mach.  Co.  v.  Glen  Allen  Oil  Mill 
[Miss.]  36  So.  262).  and  it  may  be  stipulated 
that  the  damages  shall  be  determined  by  the 
owner  (Chllds  Lumber  &  Mfg.  Co.  v.  Page, 
32  Wash.  250,  73  P.  353);  but  in  some  states 
no  recovery  can  be  had  unless  the  owner 
proves    damages    from    the   delay,    and   their 
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tracts  not  to  engage  in  a  particular  business  under  pain  of  forfeiture,*'  to  sales 
of  property  on  the  instalment  plan,  the  payments  made  to  be  forfeited  in  case 
of  breach,*^  and  to  an  agreement  to  return  an  article  or  forfeit  a  certain  amount.*' 
The  stipulated  amount,  however,  must  bear  some  reasonable  relation  to  the  in- 
iury,°"  especially  where  the  amount  of  the  damage  can  be  computed."*  Time  is 
not  ordinarily  of  the  essence  of  a  contract  to  repay  money  borrowed,  and  an  agree- 
ment to  forfeit  or  lose  money  or  property  much  in  excess  of  interest,  during  the 
delay  on  account  of  failure  to  pay  a  loan  on  the  stipulated  day,  is  a  contract  for  a 
penalty  for  a  failure  to  pay  money,  and  is  void,  because  compensation  is  the  basic 
rule  of  damages,  and  interest  during  the  delay  is,  under  the  law,  full  compensa- 
tion therefor  ;^^  and  if  the  sum  stipulated  increases  as  the  contract  draws  near 
completion  and  the  damages  decrease,  it  will  not  be  allowed."^  The  fact  that  a 
sum  to  be  paid  is  called  liquidated  damages  does  not  always  control,  but  the 
courts  will  look  to  the  nature  and  purposes  of  the  agreement.^*  Courts  incline 
to  construe  bonds  as  penal  in  character."' 

Exemplary  damages."' — Certain  sums  in  addition  to  the  actual  damages  re- 
coverable for  a  wrong,  termed  "exemplary,"  "punitive"  or  "vindictive"  damages, 
or  "smart  money,"  are  allowed  in  cases  of  private  tort  or  injury  willfully  or  ma- 
liciously committed ;"  such  as  assault  and  battery,"'  willful  trespass,"'  Hbel  or 


amount  (Coen  &  Conway  v.  Birohard  [loTira] 
100  N.  W.  48),  |5  a  day  for  delay  is  a  pen- 
alty where  a  house  was  constructed  for 
rental  purposes  and  was  not  worth  over  $25 
per  month  (Id.).  Where  a  building  provides 
a  "penalty"  for  delay  and  the  rental  value 
of  the  building  is  readily  provable,  proof 
must  be  made  of  the  damages.  Court  will 
not  judicially  notice  that  the  penalty  pro- 
vided is  approximately  the  rental  value. 
Small  v.  Burke,  92  App.  Dlv.  338,  86  N.  T.  S. 
1066. 

47.  Where  a  party  binds  himself  In  a  sum 
certain  not  to  carry  on  or  alloT7  to  be 
carried  on  a  particular  business  within  a 
certain  territory,  within  a  certain  time, 
generally  the  sum  mentioned  will  be  re- 
garded as  liquidated  damages  (Augusta 
Steam  Laundry  Co.  v.  Debow,  98  Me.  496,  57 
A.  845;  Rucker  v.  Campbell  [Tex.  Civ.  App.] 
79  S.  W.  627);  but  not  where  there  are  no 
specific  allegations  as  to  the  damages  suf- 
fered, or  showing  that  the  amount  of  the 
bond  is  not  unreasonable,  and  no  proof  is 
taken  on  the  subject  (Disosway  v.  Edwards, 
134  N.  C.  254,  46  S.  B.  501).  See  1  Curr.  L. 
835,  n.  13. 

48.  A  provision  under  which  the  vendor 
of  realty  is  entitled  to  retain  all  that  has 
been  paid  on  default  of  payments  is  one 
for  liquidated  damages,  and  not  for  a  pen- 
alty. Keefe  v.  Fairfield,  184  Mass.  334,  68 
N.  E.  342.  Deposit  of  money  to  be  forfeited 
In  case  contract  to  purchase  was  not  com- 
plied with  held  liquidated  damages  and  not 
to  secure  the  seller  against  loss.  Garcin  v. 
Pennsylvania  Furnace  Co.  [Mass.]  71  N.  E. 
793. 

49.  National. Cash  Register  Co.  v.  Caillias, 
84   N.   T.   S.   166. 

50.  Where  parties  stipulate  that  in  case 
of  a  violation  the  party  defaulting  shall  pay 
a  stipulated  sum  as  liquidated  damages,  the 
sum  named  will  be  so  regarded  only  where 
it  will  no  more  than  compensate  the  In- 
jured party  for  his  loss.  Lee  v.  Carroll 
Normal  School  Co.,  1  Neb.  Unoff.  681,  96  N.  W. 
65. 


51.  Rental  value  of  building.  Penalty  for 
noncompletion.  Small  v.  Burke,  92  App.  Dlv. 
338,    86    N.    T.    S.    1066. 

52.  Manhattan  Life  Ins.  Co.  v.  Wright  [C. 
C.  A.]  126  P.  82. 

53.  A  provision  In  a  contract  to  deliver 
logs,  that  a  certain  sum  per  thousand  feet 
of  those  delivered  shall  be  retained  by  the 
buyer  to  enforce  the  completion  of  the 
contract,  will  be  construed  as  a  penalty,  not 
as  liquidated  damages.  Stony  Creek  Lumber 
Co.  V.  Fields  &  Co.  [Va.]  45  S.  E.  797,  good 
discussion  of  general  rule. 

54.  Money  put  up  to  be  forfeited  in  case 
street  railway  company  failed  to  pave  street 
in  accordance  with  contract.  Farson  v. 
Fogg,   105   111.  App.    572. 

55.  Disosway  v.  Edwards,  134  N.  C.  254,  4S 
S.  B.  601.  Bond  given  to  secure  perform- 
ance of  contract  held  to  provide  for  a  pen- 
alty, not  for  stipulated  damages.  City  of 
Madison  v.  American  Sanitary  Engineering 
Co.,  lis  Wis.  480,  95  N.  W.  1097. 

56.  See   1   Curr.   L.   835. 

57.  Greathouse  v.  Croan  [Ind.  T.]  76  S.  W. 
273.  Where  the  Injury  is  intentional  and 
with  a  wanton  disregard  of  plaintiff's  rights 
punitive  damages  are  recoverable.  Gerwig 
V.  Johnston  Co.,  207  Pa.  585,  57  A.  42.  Defini- 
tion of  malice.  Ickenroth  v.  St.  Louis  Tran- 
sit Co.,  102  Mo.  App.  597,  77  S.  W.  162.  Held 
not  recoverable.  Georgia  R.  &  Banking  Co. 
V.  Benton,  117  Ga.  785,  45  S.  B.  70.  See  1 
Curr.   L.    835,   n.    14. 

58.  Blackmore  v.  Ellis  [N.  J.  Err.  &  App.] 
57  A.  1047.  Allowable  if  assault  Is  of  a 
wanton,  malicious  or  brutal  nature.  Icken- 
roth V.  St.  Louis  Transit  Co.,  102  Mo.  App. 
597,  77  S.  W.  162.  W^here  street  car  con- 
ductor kicked  a  messenger  boy  as  he  was 
attempting  to  board  a  car.  McNamara  v. 
St.  Louis  Transit  Co.  [Mo.  App.]  81  S.  W. 
380. 

59.  Where  one's  horses  were  maliciously 
driven  from  his  land  and  lost,  evidence  held 
to  sustain  a  recovery  of  exemplary  dam- 
ages. Waggoner  v.  Snody  [Tex.  Civ.  App.] 
82   S.   W.    355.     A   trespasser,   though   acting 
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slander,*"  malicious  prosecution,*^  and  the  malicious  use  of  process  in  a  civil  suit;'^ 
and  also  wtere  a  negligent  act  is  committed  under  such  circumstances  as  show 
that  entire  want  of  care  which  will  raise  the  presumption  of  a  conscious  indiffer- 
ence to  consequences.*'  Such  damages,  however,  are  not  allowed  in  cases  of 
mere  negligence,**  breach  of  contract,*^  or  private  tort,**  in  the  absence  of  willful 
misconduct,  malice,  fraud,  wantonness,  oppression,  or  that  entire  want  of  care 
characterized  as  gross  negligence,*'  and  they  are  never  recoverable  except  where 
actual  damages  are  recoverable.**  Exemplary  damages  may  be  awarded  for  wrong- 
fully excluding  plaintiff  from  a  place  of  public  amusement,*^  are  recoverable  in 
breach  of  promise  if  defendant  was  guilty  of  fraud,  deceit,  or  was  moved  by  evil 
motives  in  making  the  contract  or  in  the  breach  thereof,"  are  allowable  in  certain 
eases  for  willful  trespass  on  land,  but  not  against  a  municipal  corporation,  except 
under  exceptional  circumstances,'^  and  officers  may  be  mulcted  in  punitive  dam- 
ages for  wrongfully  seizing  plaintiff's  goods  after  warning,  though  they  are  en- 
gaged in  an  effort  to  punish  violators  of  the  law.'"    Punitive  damages  are  not  re- 


in honest  belief  as  to  his  rights,  may  be  so 
grossly  negligent  In  ascertaining  them  that 
his  attempt  to  make  good  his  claim  will  be 
considered  as  a  wanton  invasion.  Beaudrot 
V.  Southern  R.  Co.  [S.  C]  48  S.  E.  106.  For 
willful  trespass.     Id. 

60.  Wrege  v.  Jones  [N.  D.]  100  N.  W.  705. 
Falseness  of  a  libel  is  sufficient  to  warrant 
exemplary  damages,  but  lack  of  malice  on 
defendant's  part  may  be  shown  in  mitiga- 
tion. Spolek  Dennl  Hlasatel  v.  Hoffman,  105 
111.   App.   170. 

61.  Recoverable  In  malicious  prosecution 
in  all  cases  except  where  it  is  the  unauthor- 
ized and  unratified  act  of  an  agent.  Bggett 
V.   Allen,   119   "Wis.   625,   96   N.   W.   803. 

62.  Woodley  v.  Coker,  119  Ga.  226,  46  S.  B. 
89.  May  be  recovered  for  malicious  gar- 
nishment of  exempt  wages  many  times  re- 
peated, causing  plaintiff  to  lose  his  employ- 
ment. Instruction  held  to  only  permit,  not 
direct  allowance  of  punitive  damages.  Coop- 
er V.  Scyoc  [Mo.  App.]   79  S.  W.  751. 

63.  Southern  R.  Co.  v.  O'Bryan,  119  Ga. 
147,  45  S.  B.  1000.  Punitive  damages  are 
allowable  In  Kentucky  where  injuries  are  the 
result  of  gross  negligence.  South  Covington, 
etc.,  R.  Co.  v.  McHugh,  25  Ky.  L.  R.  1112,  77 
S.  W.  202.  An  instruction  making  the  as- 
sessment of  punitive  damages,  in  case  of 
gross  or  wanton  negligence,  compulsory  and 
not  discretionary,  is  erroneous.  Louisville  & 
N.  R.  Co.  v.  Satterwhite  [Tenn.]  79  S.  "W. 
106. 

64.  Greathouse  v.  Croan  [Ind.  T.]  76  S.  "W. 
273.  Not  recoverable  where  complaint  for 
negligence  alleges  no  malicious,  culpable  or 
wanton  misconduct  (Hayden  v.  Fair  Haven 
&  W.  R.  Co.,  76  Conn.  355,  56  A.  613),  nor  in 
malpractice  (Baxter  v.  Campbell  [S.  D.]  97 
N  W.  386).  Held  not  recoverable  in  par- 
ticular ease.  Nondelivery  of  telegram.  West- 
ern Union  Tel.  Co.  v.  Spratley  [Miss.]  36  So. 
188  Delay  in  transmitting  telegram.  West- 
ern Union  Tel.  Co.  v.  Cross'  Adm'r,  25  Ky.  L. 
R  646,  76  S.  W.  162.  A  passenger  is  not 
entitled  to  recover  punitive  damages  for  de- 
lay of  a  train  unless  the  carrier's  conduct 
was  willful  and  malicious.  Miller  v.  Southern 
R  Co.  [S.  C]  48  S.  B.  99.  A  parent  can- 
not recover  exemplary  damages  for  the 
negligent  Injury  of  a  minor  child.  Bube  v. 
Birmingham  R.  Light  &  Power  Co.  [Ala.] 
37  So.   2S5. 


65.  Ford  V.  Fargason  [Ga.]  48  S.  B.  180. 
Exemplary  damages  are  not  recoverable  for 
wrongful  ejection  from  a  street  car,  where 
plaintiff  returns  to  the  same  car  and  pays 
his  fare,  and  his  counsel  states  that  he 
claims  only  for  breach  of  contract.  Moon  v. 
Interurban  St.  R.  Co.,  85  N.  T.  S.  363.  Re- 
fusal by  a  telephone  company  to  a  subscriber 
of  a  long  distance  connection,  without  ag- 
gravating circumstances,  will  not  entitle  a 
party  to  exemplary  or  punitive  damages. 
Haber,  Blum,  Bloch  Hat  Co.  v.  Southern  Bell 
Tel.  &  T.  Co.  [Ga.]  45  S.  E.  696.  A  refusal  to 
repay  a  sum  due  plaintiff,  and  the  wrongful, 
forcible  and  malicious  conversion  thereof 
with  Intent  to  oppress  plaintiff,  will  not  give 
rise  to  exemplary  damages.  Malin  v.  Mc- 
Cutcheon  [Tex.  Civ.  App.]  76  S.  W.  586. 

66.  Wrongful  sequestration  of  property. 
Lynch  v.  Burns  [Tex.  Civ.  App.]  79  S.  W. 
1084.    False  Imprisonment.     Maher  v.  Wilson, 

139  Cal.  514,  73  P.  418.  Actual  malice,  as  dis- 
tinguished from  Implied  or  legal  malice,  is 
necessary  to  authorize  punitive  damages  for 
libel  or  slander.  Wrege  v.  Jones  [N.  D.] 
100  N.  W.  705.  Owner  of  a  runaway  horse  is 
not  liable  for  punitive  damages  where  it  was 
negligently  left  by  the  driver  unhitched  in 
the  street.  Haywood  v.  Hamm  [Conn.]  58  A. 
695.  Actual  damages  may  be  recovered  by 
one    Injured.      Id. 

67.  Southern  R.  Co.  v.  O'Bryan,  119  Ga.  - 
147,  45  S.  B.  1000;  Baxter  v.  Campbell  [S.  D.] 
97  N.  W.  386.  Where  allegations  that  an  act 
was  done  willfully  and  wantonly  are  not 
sustained,  there  can  be  no  recovery  for  pu- 
nitive damages  for  mental  suffering.  Aaron 
V.  Southern  R.  Co.  [S.  C]  46  S.  E.  556.- 

68.  Wrongful  expulsion  from  plaintiff's 
room  at  hotel.  Malin  v.  McCutoheon  [Tex. 
Civ.  App.]  76  S.  W.  586.  Wrongful  suing  out 
writ  of  sequestration.  Rogers  v.  O'Barr 
[Tex.  Civ.  App.]  76  S.  W.  593.  Wrongful 
death.  Adams  v.  San  Antonio  &  A.  P.  R.  Co. 
[Tex.  Civ.  App.]   79  S.  W.  79. 

69.  Greeneberg    v.    Western    Turf    Ass'n, 

140  Cal.   357,   73  P.  1050. 

70.  Jacoby  v.  Stark,  205  111.  34,  68  N.  E. 
557. 

71.  Ostrom  v.  San  Antonio  [Tex  Civ. 
App.]    77    S.    W.    829. 

72.  Mediary  v.  McAllister,  97  Md.  488,  55 
A.  461. 
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coverable  for  overvaluation  of  jewelry  whereby  plaintifE  is  induced  to  accept  it 
from  a  third  person  as  security  for  a  loan.''  In  trover  for  the  conversion  of  a 
car  of  coal,  plaintifE  may  show  that  defendant  has  converted  other  cars  of  coal 
besides  the  one  in  suit,  as  bearing  on  the  issue  of  exemplary  damages,'*  but  de- 
fendant is  entitled  to  an  instruction  that  if  the  car  was  taken  ia  good  faith  in 
belief  of  ownership,  exemplary  damages  are  not  recoverable.'^ 

Exemplary  damages  in  Michigan  are  not  punitory  in  their  character,  but  are 
only  given  to  compensate  injury  to  feelings  caused  by  the  wanton  or  reckless  act 
of  defendant." 

Exemplary  damages  are  not  recoverable  against  a  principal  or  master  for  the 
unauthorized  or  unratified  tort  of  his  agent  or  servant,"  except  in  some  instances 
where  the  servant  commits  the  wrong  while  in  the  discharge  of  his  duty  to  his 
master,'*  as  where  servants  of  a  railway  company  refuse  to  stop  to  take  up  pas- 
sengers," and  in  the  case  of  assault  by  the  servants  of  a  carrier  committed  upon 
a  passenger.*" 

Whether  the  case  is  one  for  exemplary  damages  is  for  the  court,*^  but  where 
punitive  damages  are  allowable,  their  amount  is  peculiarly  within  the  proviuce  of 
the  jury.** 

.  Statutory,  double  and  treble  damages.^^ — Double  damages  are  allowed  in 
Iowa  against  a  railroad,  where  it  fails  after  notice  to  pay  for  stock  killed,**  and 
defendant's  tender  of  what  it  claimed  to  be  the  value  of  stock  killed  may  be  suflB- 
eient  evidence  of  its  value  on  which  to  base  a  verdict;*"  a  concession  by  plaintifE 
that  he  is  not  entitled  to  double  damages  will  not  estop  him  from  afterwards 
claiming  them.** 

Treble  damages  for  waste  are  within  the  discretion  of  the  court  in  Califor- 
nia, and  are  not  authorized  where  willfulness  on  the  part  of  the  tenant  is  not 
shown.*' 

Treble  the  value  of  a  check  cannot  be  recovered  of  one  who  seizes  it  and 
destroys  it  after  having  given  it  in  execution  of  a  contract,  since  if  it  represented 
a  valid  claim,  the  debt  is  not  destroyed  by  the  destruction  of  the  check.** 


73.  Hoffman  v.  GUI,  102  Mo.  App.  320,  77 
S.   W.   146. 

74,  75.  Gulf,  etc.,  R.  Co.  v.  Cleburne  Ice 
&  Cold  Storage  Co.  [Tex.  Civ.  App.]  79  S.  W. 
836. 

76.  Cflvil  damage  case  against  saloon 
keeper.  Bowden  v.  Voorhels  [Mich.]  98  N.  W. 
406. 

77j  a  sheriff  is  not  liable  for  punitive 
damages  for  the  unauthorized  and  unratified 
conduct  of  his  deputy.  Foley  v.  Martin,  142 
Cal.   256,   75  P.  842. 

78.  Not  recov€!rable  against  a  railroad 
company  because  its  ticket  agent  advised 
plaintifE  to  board  a  moving  train.  Pickett  v. 
Southern  E.  Co.  Carolina  Division  [S.  C]  48 
S.  E.  466.  Not  allowable  for  mere  failure  of 
motorman  to  stop  on  request,  plaintiff's  horse 
being  frightened.  Lexington  R.  Co.  v.  Fain, 
25  Ky.  L.  R.   2243,   80  S.  ^7.  463. 

79.  Reeves  v.  Southern  R.  Co.  [S.  C]  46 
S.  B.  543;  Yazoo  &  M.  V.  R.  Co.  v.  Mitchell 
[Miss.]  35  So.  339;  Northern  Texas  Traction 
Co.  v.  Peterman  [Tex.  Civ.  App.]  80  S.  W. 
535.  Failure  to  stop  train  sufficiently  long 
to  allow  plaintiff  to  board.  Facts  authorizing 
punitive  damages  held  not  proved.  Mobile 
&  O.  R  Co.  V.  Reeves,  26  Ky.  L.  R.  2236,  80 
S.  W.   471. 


80.  Assault  by  street  car  conductor.  Ick- 
enroth  v.  St.  Louis  Transit  Co.,  102  Mo.  App. 
597,  77  S.  W.  162. 

81.  Lexington  R.  Co.  v.  Fain,  25  Ky.  L.  R. 
2243,  80  S.  Vy.  463.  But  the  Issue  should  be 
presented  to  the  jury  wherever  plaintiff's 
evidence,  however  slight,  warrants  it.  Mo- 
bile &  O.  R.  Co.  V.  Reeves,  25  Ky.  K  R.  2236, 
80  S.  W.   471. 

83.  Tazoo  &  M.  V.  R.  Co.  v.  Mitchell 
[Miss.]    35    So.    339. 

83.  See  1   Curr.  L.   836. 

84.  Notice  of  killing  stock  held  not  so 
variant  from  pleading  and  proof  as  to  de- 
prive owner  of  double  damages.  Boyer  v. 
Chicago,  etc.,  R.  Co.,  123  Iowa,  248,  98  N. 
W.  764. 

85.  Black  V.  Minneapolis  &  St.  L.  R.  Co., 
122  Iowa,  32,  96  N.  W.  984. 

86.  Killing  stock  by  railroad.  Black  v. 
Minneapolis  &  St.  L.  R.  Co.,  122  Iowa,  32,  96 
N.    W.    984. 

87.  Code  Civ.  Proc.  §  732.  Isom  v.  Rex 
Crude  Oil  Co.,  140  Cal.  678,  74  P.  294.  Loss  of 
valuable  improvements  by  cancellation  of 
lease  is  material.  Isom  v.  Book,  142  Cal.  666. 
76  P.   506. 

88.  Freeman  v.  Strobehn,  122  Iowa,  157, 
97  N.  W.  1094. 
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§  2.  General  principles  for  ascertaining.  Rule  of  strictness  as  between  con- 
tracts and  torts.^'^ — Plaintiff  is  entitled  to  recover  all  damages  up  to  the  time  of 
the  trial,  where  the  action  is  for  a  breach  of  duty  growing  out  of  a  contract,®"  but 
in  tort  for  unliquidated  damages,  interest  is  not  recoverable  on  the  damages  assessed, 
from  the  date  of  the  commencement  of  the  action  to  the  rendition  of  the  verdict." 

Limitations  to  natural  and  proximate  consequences.'^ — For  the  breach  of  a 
contract,  the  measure  of  damages  is  the  amount  which  will  compensate  the  party 
aggrieved  for  detriment  proximately  caused  thereby,  or  which  in  the  course  of 
things  would  be  likely  to  result  therefrom."'  Damages  which  are  not  the  natural 
and  proximate  consequence  of  the  breach,  or  are  not  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  the  parties  at  the  time  they  made 
the  contract,  are  not  recoverable."*  Mental  sufEering  of  a  husband  caused  by  fail- 
ure to  arrive  in  time  to  view  the  remains  of  his  dead  wife,"^  and  plaiatiffs  loss  by 
selling  at  the  price  he  did  sell  instead  of  at  the  price  he  would  have  sold  had 
defendant  made  prompt  delivery  of  telegrams,  are  not  too  remote  and  speculative 
for  recovery,""  but  the  expense  of  making  an  unnecessary  trip  which  the  prompt 
delivery  would  have  prevented  cannot  be  recovered  as  damages  for  failure  to  de- 
liver the  telegram."^ 

The  damages  recoverable  for  torts  take  a  wider  range,  and  damages  to  the 
fertility  of  land  from  overflowing  are  not  too  remote  or  speculative;"'  but  those 
damages  which  result  chiefly  from  some  cause  other  than  the  injury  complained 
of  are  not  recoverable,""  and  in  personal  injury  cases  possible  or  even  probable 


89.  See  1  Curr.  L.  836. 

90.  Southern  Bell  Tel.  &  T.  Co.  v.  Earle, 
lis  Ga.  506,  45  S.  B.  319. 

91.  Lester  v.  Highland  Boy  Gold  Mln.  Co. 
[Utah]  76  P.  341. 

93.     See  1  Curr.  L,.  836. 

93.  Occidental  Consol.  Mln.  Co.  V.  Com- 
stook  Tunnel  Co.,  125  F.  244;  Silver  Springs, 
etc.,  R.  Co.  V.  Van  Ness  [Fla.)  34  So.  884. 
Rev.  Civ.  Code,  1903,  §  2293.  Hickok  v.  W. 
B.  Adams  Co.  [S.  D.]  99  N.  W.  77.  North 
Dakota  Code  1899,  §  4978,  in  similar  terms  is 
merely  a  statement  of  the  common-law  rule. 
Hayes  v.  Cooley  [N.  D.]   100  N.  "W.   250. 

Injuries  to  fruit  trees  and  the  crop  thereon 
are  not  too  remote  as  an  element  of  the  dam- 
ages for  breach  of  a  contract  to  furnish  water 
for  Irrigation.  Roberts  v.  Crafts,  141  Cal  20, 
74  P.  281.  Where  a  telegram  advises  a  hus- 
band that  his  wife  must  immediately  be  op- 
erated upon  for  strangulated  hernia,  her 
death  and  the  decomposition  of  her  body  so 
that  her  husband,  by  reason  of  tardy  ar- 
rival, cannot  view  her  remains  before  burial, 
is  a  result  fairly  and  reasonably  to  be  an- 
ticipated by  the  telegraph  company  In  negli- 
gently failing  to  promptly  deliver  the  mes- 
sage. Western  Union  Tel.  Co.  v.  Hamilton 
[Tex.  Civ.  App.]  81  S.  W.  1052. 

94.  Occidental  Consol.  Mln.  Co.  v.  Corn- 
stock  Tunnel  Co.,  125  F.  244.  Loss  of  grain 
by  storms  is  too  remote  as  an  effect  of 
breach  of  contract  to  thresh.  Hayes  v. 
Cooley  [N.  D.]  100  N.  W.  250.  Loss  of  flesh 
and  growth  of  cattle  and  loss  of  pasturage 
caused  by  lack  of  water  are  too  remote  as 
an  element  of  damages  for  breach  of  war- 
ranty of  a  wind  mill.  Cole  v.  Laird,  121 
Iowa,  146,  96  N.  W.  744.  Money  unneces- 
sarily paid  to  avoid  a  threatened  lawsuit 
cannot  be  recovered  of  a  telephone  company 
for    failure    to   provide   plaintiff  with   a  long 


distance  connection  with  his  counsel.  Ha- 
ber,  Blum,  Bloch  Hat  Co.  v.  Southern  Bell 
Tel.  &  T.  Co.  [Ga.]  45  S.  E.  696.  The  breach 
'of  an  agreement  to  lend  money  ■will  not  sus- 
tain a  recovery  of  damages  for  injury  to  the 
reputation  of  th'e  borrower  from  not  get- 
ting it.  Carsey  &  Co.  v.  Farmer,  25  Ky.  L. 
R.  1965,  79  S.  W.  245.  In  order  for  him  to 
recover  substantial  damages  based  on  men- 
tal sufEering,  it  must  appear  that  the  com- 
pany could  reasonably  have  foreseen  from 
the  face  of  the  message  that  such  damages 
would  result  from  a  failure  to  transmit  it. 
Where  sender  directed  the  addressee  to  have 
a  certain  doctor  meet  the  sender  at  another 
city,  he  could  not  recover  because  a  rela- 
tive was  prevented  from  obtaining  medical 
attention  en  route.  Williams  v.  Western 
Union  Tel.  Co.  [N.  C]  48  S.  B.  B59,  citing 
many  cases. 

95.  Western  Union  Tel.  Co.  v.  Hamilton 
[Tex.  Civ.  App.]    81  S.  W.   1062. 

90.  Hooker  v.  Western  Union  Tel.  Co. 
[Fla.]    34   So.  901. 

97.  Alexander  v.  Western  Union  Tel.  Co., 
126  F.  445. 

98.  Southern  R.  Co.  v.  Morris,  119  Ga.  234, 
46  S.  E.  85. 

99.  Injuries  to  credit,  character  or  busi- 
ness are  too  remote  in  malicious  prosecution 
by  suing  out  attachment.  Dorr  Cattle  Co.  v. 
Des  Moines  Nat.  Bank  [Iowa]  98  N.  W.  918. 
The  malicious  abuse  of  process  by  suing  out 
successive  garnishments  until  the  debtor's 
employer  discharges  him  will  not  authorize 
recovery  for  debtor's  loss  of  time,  the  acts 
of  the  creditor  not  being  the  direct  but  only 
the  remote  cause  of  the  discharge.  Cooper 
V.  Scyoc  [Mo.  App.]  79  S.  W.  751.  A  passen- 
ger on  his  way  to  a  place  where  he  expects 
to  be  treated  for  disease  cannot  recover  for 
the   natural   progress   of  the   disease   during 


3  Cur.  Law. 


DAMAGES  §  a. 


1003 


effects,  not  reasonably  certain  to  flow  from  the  injury,  are  too  remote  and  specu- 
lative to  form  the  basis  of  legal  injury.^  No  recovery  is  allowed  for  injuries  re- 
suitiag  from  fright  occasioned  by  negligence,  in  the  absence  of  immediate  per- 
sonal injury,  trespass  to  real  estate  or  contract  relation,''  but  where  a  physical  in- 
jury results  from  fright  and  mental  shock,  recovery  may  be  had  for  the  injuries, 
together  with  expenses  for  medical  attendance,  medicine  and  nursing.'  Where 
mental  suffering  is  the  result  of  some  wrongful  act  against  the  sufferer,  such 
mental  suffering  may  be  taken  into  consideration  in  assessing  damages  for  the 
wrong,  even  though  there  may  be  no  physical  injury.*  A  publisher  of  race  track 
news  cannot  recover  for  injury  to  his  business  by  being  wrongfully  excluded  from 
a  public  race  course,^  and  in  an  action  for  wrongfully  excluding  one  from  a  room 
assigned  to  him  at  a  hotel,  he  may  not  recover  as  actual  damages  for  loss  of  reputa- 
tion and  credit  and  mental  anguish  resulting  from  humiliation.* 

Speculative  and  prospective  damages.'' — Remote  or  speculative  damages  based 
solely  on  conjecture  are  not  recoverable,^  but  future  damages  which  are  imminent 
and  reasonably  certain  to  occur  may  be  taken  into  account.'  Wliere  damages  are 
susceptible  of  actual  computation,  the  amount  thereof  should  not  be  left  to  con- 
jecture.^" 

Loss  of  profits.^''- — Damages  for  the  loss  of  prospective  profits  may  be  reeov- 
ered,^*  if  not  too  uncertain  and  speculative,^'  but  profits  merely  possible  or  prob- 
able from  accretion  of  the  business,  and  incapable  of  proof  with  any  degree  of 
certainty,  are  not  recoverable;^*  neither  are  prospective  profits  which  might  have 
been  earned  while  plaintiff's  factory  was  rebuilding  recoverable  in  an  action  for 
its  destruction.^^     Anticipated  profits  are  not  recoverable  for  breach  of  a  cove- 


the  time  he  Is  delayed  by  being  wrongfully 
put  off  at  a  way  station.  Rattlesnake  bite. 
Gulf,  etc.,  R.  Co.  V.  Moore  [Tex.  Civ.  App.] 
80  S.  W.  426. 

1.  Chicago,  etc.,  R.  Co.  v.  De  Clow  [C.  C. 
A.]  124  P.  142.  Possibility  that  death  may 
result  from  hernia.  City  of  Chicago  v. 
Lamb,  105  111.  App.  204.  Whether  plaintiff's 
physical  sufferings  and  condition  are  the  re- 
sult of  his  injury  Is  for  the  jury.  Smith  v. 
Muncy  Creek  Tp.,  206  Pa.  7,  55  A.  767.  Cause 
of  plaintiff's  neurasthenia  held  not  too  con- 
jectural to  support  recovery  for  injury. 
Wood  V.  Metropolitan  St.  R.  Co.  [Mo.]  81  S. 
W.  152. 

2.  Morse  v.  Chesapeake  &  O.  R.  Co.,  26 
Ky.  L.  R.   1159,  77  S.  W.    361. 

3.  Denison,  etc.,  R.  Co.  v.  Barry  [Tex. 
Civ.  App.]  80  S.  W.  634.  Fright  causing 
miscarriage.  Stewart  v.  Arkansas  Southern 
R.  Co.,  112  La.  764,  -36  So.  676. 

4.  Wrongful  expulsion  from  public 
amusement.  Davis  v.  Tacoma  R.  &  Power 
Co.  [Wash.]  77  P.  209.  Telegraph  cases. 
Cowan  v.  Western  Union  Tel.  Co.,  122  Iowa, 
379,  98  N.  W.  281;  Hurlburt  v.  Western  Union 
Tel.  Co.,  123  Iowa,  295,  98  N.  W.  794;  Barnes 
V.  Western  Union  Tel.   Co.   [Nev.]   76  P.   931. 

5.  Greeneberg  v.  Western  Turf  Ass'n,  140 
Cal.  357,  73  P.  1050. 

6.  Malin  v.  McCrutcheon  [Tex.  Civ.  App.] 
76  S.  W.  586. 

T.     See  1  Curr.  L.  837. 

8.  For  breach  of  a  contract,  plaintiff  may 
recover  such  general  damages  as  are  shown 
by  the  testimony  to  have  been  necessarily 
occasioned  by  the  breach,  although  the 
amount  may  not  be  made  so  absolutely  clear 
and  certain  as  to  be  easy  of  computation. 
Occidental     Consol.     MIn.    Co.    v.     Comstock 


Tunnel  Co.,  125  F.  244.  That  extra  firemen 
are  customarily  promoted  to  regular  runs  Is 
too  speculative  where  the  Injury  was  to  an 
extra  fireman.  Southern  Indiana  R.  Co.  v. 
Davis,  32  Ind.  App.  569,  69  N.  B.  550.  Where 
flooding  prevents  the  Improvement  of  land, 
the  rents  that  would  have  been  earned  had 
the  Improvement  been  made  are  too  specula- 
tive as  damages  for  the  flooding.  Mahoney 
v.  Kansas  City  [Mo.  App.]  79  S.  W.  1168. 

9.  Hancock  v.  White  Hall  Tobacco  Ware- 
house Co.    [Va.]    46  S.  B.  288. 

10.  Paxton  v.  Vaddoner,  1  Neb.  Unoff.  776, 
96  N.  W.  378. 

11.  See  1  Curr.  L.  837. 

12.  Parker  v.  MoKannon  [Vt.]  66  A.  636. 
Failure  to  furnish  goods  as  agreed.  Thorn 
v.  Morgan  &  Whateley  Co.  [Mich.]  97  N.  W. 
43;  Kenney  v.  Knight,  ,127  P.  403;  Wolf  Co. 
V.  Galbralth  [Tex.  Civ.  App.]  80  S.  W.  648. 
A  party  may  recover  for  gains  prevented 
where  such  damages  are  certain  and  are 
the  natural  result  of  the  wrong  complained 
of.  Tootle  V.  Kent,  12  Okl.  674,  73  P.  310; 
Silver  Springs,  etc.,  R.  Co.  v.  Van  Ness 
[Fla.]  34  So.  884;  Kitchen  Bros.  Hotel  Co.  v. 
Philbin,   2  Neb.  Unoff.   340,   96  N.  W.  487. 

13.  Failure  to  manufacture  as  agreed. 
Iron  City  Toolworks  v.  Welisch  [C.  C.  A.] 
128  F.  693;  Chisholm  &  M.  Mfg.  Co.  v.  U.  S. 
Canopy  Co.  [Tenn.]  77  S.  W.  1062.  Profits 
plaintiff  might  have  made  had  'defendants 
advanced  money  to  purchase  tobacco  as 
agreed  are  too  precarious.  Carsey  &  Co.  v. 
Parmer,  25  Ky.  L.  R.  1965,  79  S.  W.   245. 

14.  Nichols  v.  Rasch,  138  Ala.  372,  35  So 
409. 

15.  James  McNeil  &  Bro.  Co.  v.  Crucible 
Steel  Co.,   207  Pa.   493.  56  A.   1067. 
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nant  to  repair/'  and  where  it  is  shown  that  the  land  itself  was  not  damaged,  re- 
covery may  not  be  had  on  the  theory  that  flowage  prevented  planting.^'  Where 
profits  are  recoverable,  the  profits  for  a  reasonable  period  preceding  the  injury 
may  be  taken  as  a  basis  of  estimate,^*  and  plaintiff  is  not  obliged  to  prove  with 
absolute  certainty  what  they  would  have  been,  but  only  with  such  reasonable  cer- 
tainty as  will  satisfy  a  jury  of  the  reasonableness  of  his  demand  and  estimate.^' 

Difficulty  of  proof  of  amount  as  bar.^ — Mere  difiicxdty  of  proof  of  amount 
is  never  a  bar  to  recovery  either  in  contract^^  or  tort,^^  but  where  plaintiff  is  en- 
titled to  recover  for  only  a  portion  of  certain  expenditures  made  in  bulk  and 
there  is  no  sufficient  data  for  apportioning  them,  no  recovery  may  be  had.^" 

Avoidable  consequences.^^ — A  person  against  whom  a  wrong  has  been  com- 
mitted is  under  a  duty  to  use  ordinary  care  and  diligence  to  lighten  the  conse- 
quential damages  resulting  therefrom,^"  and  the  rule  applies  as  well  to  express 
contracts  as  torts,"'  and  extends  to  such  an  outlay  of  money  as  is  reasonable  under 
the  circumstances.'''  Hence  plaintiff  can  recover  only  for  the  effect  of  personal 
injury  properly  treated,  not  for  the  damages  arising  from  failure  to  apply  proper 
treatment;"^  but  where  defendants  wrongfully  pulled  down  plaintiff's  tent  used 
as  a  residence,  and  scattered  and  destroyed  his  personal  property  therein,  he  owed 
them  no  duty  of  gathering  up  the  fragments  to  reduce  the  damages."' 

Mitigation  and  aggravation  of  damages.^" — A  repetition  of  a  slander,  even 
after  suit  begun,  may  be  shown  in  aggravation,'^  and  mitigation  may  arise  from 
lack  of  malice  and  belief  in  the  truth  of  the  defamatory  statement.'" 

In  malicious  prosecution  and  false  imprisonment,  the  circumstances  of  plain- 
tiffs family  and  the  filthy  condition  of  the  jail  in  which  he  was  imprisoned  may 


16.  Godfrey  v.  India  Wharf  Brew.  Co.,  87 
App.  Div.  123,  84  N.  T.  S.  90. 

17.  Texas,  etc.,  R.  Co.  v.  Looney  [Tex. 
Civ.  App.]  77  S.  W.  254. 

18.  Landls  v.  "Wolf,  206  111.  392,  69  N.  B. 
103.  In  a  suit  for  damages  for  failure  to 
haul  a  theatrical  car,  the  jury  may  consider 
plaintiff's  business  and  his  profits  for  a  rea- 
sonable period  next  preceding  the  time  when 
the  contract  was  violated.  Illinois  Cent.  R. 
Co.  V.  Byrne,  205  111.  9,  68  N.  B.  720.  To  de- 
termine plaintiff's  damages  arising  from  the 
maintenance  of  a  nuisance  in  front  of  his 
hotel,  the  amount  of  business  done  imme- 
diatelv  before  and  during  the  Injury  may  be 
shown.  Bates  v.  Holbrook,  89  App.  Div.  548, 
85  N.  T.  S.  673. 

19.  Remote  or  doubtful  contingencies  are 
insufficient  to  destroy  the  reasonableness  of 
such  demand.  Barrett  v.  Raleigh  Coal  & 
Coke  Co.  [W.  Va.]   47  S.  B.  154. 

20.  See  1  Curr.  L.  838. 

21.  Occidental  Consol.  Mln.  Co.  v.  Com- 
stock  Tunnel  Co.,  125  F.  244.  Tests  by  rod- 
ding  and  boring  may  be  sufficiently  certain 
to  form  a  basis  for  an  award  of  damages  for 
the  value  of  a  phosphate  bed.  Silver 
Springs,  etc.,  R.  Co.  v.  Van  Ness  [Fla.]  34  S. 
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22.  Though  pain  and  suffering  and  physi- 
cal disability  are  incapable  of  exact  meas- 
urement such  a  sum  should  be  awarded  as 
will  compensate.  Hill  v.  Union  St.  R.  Co. 
FR  I]  57  A.  374.  The  difficulty  of  estimat- 
ing the  damages  arising  from  mental  suffer- 
ing Is  not  an  obstacle  to  their  allowance. 
Cowan  v.  Western  Union  Tel.  Co.,  122  Iowa, 
379  98  N.  W.  281.  Where  It  appears  with 
reasonable  certainty  that  Injury  has  result- 


ed directly  from  the  maintenance  of  a  nui- 
sance, damages  may  be  recovered,  notwith- 
standing uncertainty  as  to  the  amount. 
Bates  V.  Holbrook,  89  App.  Div.  548,  85  N.  T. 
S.  673. 

23.  Snoqualmi  Realty  Co.  v.  Moynihan 
[Mo.]  78  S.  W.  1014. 

24.  See  1  Curr.  L.  838. 

25.  Tenant  suing  landlord  for  damages 
for  failure  to  repair.  Aikin  v.  Perry,  119 
Ga,  263,  46  S.  B.  93.  Delay  in  delivering 
freight  by  carrier.  Louisville  &  C.  Packet 
Co.  V.  Bottorft,  25  Ky.  L.  R.  1324,  77  S.  W. 
920. 

26.  Brown  v.  Weir,  88  N.  T.  S.  479. 

27.  $1,000  held  not  unreasonable  to  pro- 
tect injury  by  flowing  of  land  which  with 
its  contemplated  improvements  would  be 
worth  $3,000  per  year.  Mahoney  v.  Kansas 
City  [Mo.  App.]  79  S.  W.  1168.  When  a  con- 
tract is  broken.  It  is  the  duty  of  the  injured 
party  to  minimize  the  loss  and  injury,  when 
it  is  practicable  to  do  so  by  a  reasonable 
outlay  of  money,  but  such  outlay  is  to  be 
allowed  him  as  a  part  of  his  damages.  Grif- 
fith V.  Blackwater  Boom  &  Lumber  Co  fW 
Va,]   48  S.  E.   442. 

28.  Robertson  v,  Texas  &  P.  R.  Co.  [Tex. 
Civ.  App.]  79  S.  W.  96.  Instruction  held 
not  on  weight  of  evidence.  Missouri,  etc. 
R.  Co.  V.  Flood  [Tex.  Civ.  App.]  79  S  W 
1106. 

29.  Elsie  V.   Oddie,   128   F.   941 

30.  See  1  Curr.  L.  838. 

31.  Spolek  Denni  Hlasatel  v.  Hoffman 
105  111.  App.  170. 

32.  Dunlevy  v.  Wolferman  [Mo.  App  ]  79 
S.  W.  1165;  Spolek  Denni  Hlastel  v  Hoff- 
man,  105  111.  App.  170. 
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be  shown  to  aggravate  the  damages,"  and  defendant's  honest  mistake  may  miti- 
gate;^* but  in  an  action  for  attempting  to  extort  confession  of  crime  from  plain- 
tiff by  torture,  facts  from  which  defendants  were  led  to  suspect  him  are  not 
admissible,  either  in  justification  or  mitigation.'" 

In  assault  and  battery,  actual  damages  cannot  be  reduced  by  any  evidence  of 
provocation  that  does  not  amount  to  legal  justification;'"  but  exemplary  dam- 
ages may  be  so  mitigated,'^  and  in  estimating  the  damages  to  a  passenger  from 
an  assault  by  a  conductor,  the  aggravating  conduct  of  the  passenger  must  be 
considered  in  mitigation.'' 

Seduction  may  be  shown  in  aggravation  in  breach  of  promise,  though  not 
specially  pleaded." 

"Where  the  statute  gives  a  wife  an  action  for  the  damages  sustained  by  her 
for  illegal  sales  of  liquor  to  her  husband,  her  abuse  of  him,  and  attempts  to  destroy 
defendant's  saloon  are  not  relevant  in  mitigation.*" 

In  an  action  for  conversion,  where  punitive  damages  are  not  claimed,  a 
void  process  under  which  defendant  acted  cannot  be  introduced  in  evidence  in 
mitigation." 

In  Tennessee,  under  the  statute,  contributory  negligence  of  persons  injured 
on  railway  tracks  goes  only  in  mitigation  of  damages.*" 

The  remarriage  of  plaintiff  widow  is  immaterial  on  the  question  of  damages 
for  her  husband's  death,*'  and  that  the  injured  person  had  collected  on  an  accident 
policy,**  or  was  more  than  reimbursed  for  his  loss  by  fire  by  the  proceeds  of  a 
popular  subscription,*"  or  that  his  employer,  a  third  person,  did  not  suspend  his 
salary  during  the  period  of  his  disability,  is  of  no  benefit  in  mitigating  the  dam- 
ages recoverable  against  defendant.*'  Where  trespass  is  willful,  no  allowance 
should  be  made  to  the  trespasser  for  labor  expended  to  the  improvement  of  the 
property.*' 

§  3.  Recovery  as  affected  Iry  status  of  plaintiff  or  limited  interest  in  prop- 
erty affected.^^ — ^In  Michigan,  where  a  person  injured  by  wrongful  act  survives 
for  an  appreciable  time,  his  cause  of  action  for  the  injury  passes  to  his  admin- 
istrator, who  can  recover  such  damages  as  the  injured  person  could  have  recov- 
ered had  he  survived  to  prosecute  the  action.** 

Damages  may  be  recovered  for  the  destruction  of  property  used  in  an  un- 


33.  Stoeoker  v.  Nathanson  [Neb.]  98  N.  W. 
1061. 

34.  Dunlevy  v.  Wolferman  [Mo.  App.]  79 
S.  W.  1165. 

35.  Warner  v.  Talbot,  112  La.  817,  36  So.  743. 

36.  Barretts  v.  Carr,   75  Vt.   425,   56  A.  93. 

37.  Words  of  provocation  may  be  consid- 
ered In  mitigation  of  punitive  but  not  of 
compensatory  damages.  Mahoning  Valley 
Ry.  Co.  V.  De  Pascale  [Ohio]  71  N.  B.  633. 
Not  error  to  refuse  to  so  instruct.     Id. 

38.  Freedman  v.  Metropolitan  St.  R.  Co., 
89  App.  Div.  486,  85  N.  Y.  S.  986. 

39.  Poehlmann  V.  Kertz,  105  111.  App.  249. 

40.  Burns'  Rev.  St.  1901,  §  7288.  Gough  v. 
State,  32  Ind.  App.   22,  68  N.  B.  1043. 

41.  Stephens  v.  Head,  138  Ala.  455,  35  So. 

^.  Cincinnati,  etc.,  B.  Co.  v.  Davis  [C. 
C  A.]  127  F.  933.  Contributory  negligence, 
too  remote  to  bar  recovery,  must  be  consid- 
ered in  mitigation  of  damages.  Merely  per- 
missive Instruction  Is  error.  Memphis  St.  R. 
Co    V.  Haynes  [Tenn.]   81  S.  W.  374. 


43.  Chicago,  etc.,  R.  Co.  v.  Drlscoll,  207 
111.   9,   69  N.  B.   620. 

44.  Missouri,  etc.,  R.  Co.  v.  Flood  [Tex. 
Civ.  App.]   79  S.  W.  1106. 

45.  Citizens'  Gas  &  Oil  Mln.  Co.  v.  Whip- 
ple,  32  Ind.  App.  203,  69  N.  E.  557. 

46.  International,  etc.,  R.  Go.  v.  Haddox 
[Tex.  Civ.  App.]  81  S.  W.  1036.  That  a  rail- 
way mail  clerk  has  been  granted  leave  of 
absence  with  pay  during  the  time  of  his  dis- 
ability will  not  mitigate  the  damages  recov- 
erable from  the  railroad  company  for  his  in- 
jury. Nashville,  etc.,  R.  v.  Miller  [Ga.]  47  S. 
B.    959. 

47.  Liability  for  waste  of  mineral  deposits 
is  not  reduced  by  the  cost  of  mining. 
Sweeny  v.  Hanley,  126  F.  97.  But  see  1 
Curr.  L.  853,  n.  48,  54,  55. 

48.  See  1  Curr.  L.  839. 

49.  Kyes  v.  Valley  Tel.  Co.  [Mich.]  93  N. 
W.  623;  Olivier  v.  Houghton  County  St.  R. 
Co.  [Mich.]  96  N.  W.  434.  See  1  Curr.  L.  839, 
n.   67. 
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lawful  occupation/"  and  an  owner  may  recover  for  the  damages  actually  done  to 
his  property  by  flowage,  whether  at  the  time  of  the  trial  it  has  been  restored  to 
its  former  condition  or  not;°^  but  a  purchaser  under  an  unrecorded  contract  is  not 
entitled  to  damages  for  a  change  of  street  grade  before  he  has  paid  sufficient  of 
the  purchase  money  to  entitle  him  to  a  deed  under  the  contraet,^^  and  good  will 
cannot  be  recovered  for  as  an  element  of  damEige,  when  the  property  to  which  it  is 
attached  has  been  voluntarily  alienated.^' 

Where  a  father  sues  personally  and  as  next  friend  for  injuries  to  his  minor 
son,  he  is  entitled  to  recover  both  for  the  minor  for  his  decreased  capacity  to 
earn  after  reaching  the  age  of  twenty-one,  and  for  himself  for  whatever  pecuniary 
benefit  there  is  a  reasonable  expectation  he  will  receive  from  the  son  after  reach- 
ing that  age,"*  but  his  own  recovery  for  support  of  the  child  cannot  extend  be- 
yond majority.""  Parents  cannot  recover  for  their  own  services  in  nursing  injured 
children,""  nor  for  loss  of  time  or  injury  and  neglect  of  business  resulting  there- 
from."' 

An  infant  cannot  recover  for  physician's  services,"^  nor  for  loss  of  wages  un- 
less emancipated."' 

A  married  woman  living  with  her  husband  may  recover  for  pain  and  suffer- 
ing, but  not  for  medical  attendance  and  nursing,""  nor  for  a  loss  of  time  or  per- 
manent impairment  of  her  earning  power,  except  in  connection  with  her  own 
separate  business."* 

Where  the  action  is  by  a  husband  for  injuries  to  his  wife,  the  wages  lost  by  a 
daughter  not  shown  to  be  a  minor  are  not  recoverable."^ 

§  4.  Measure  of  damages  for  hreach  of  contract.  A.  Miscellaneous  con- 
tracts.^^— Willfullness  in  the  breach  of  a  contract  is  not  material  on  the  question 
of  damages,"*  and  in  South  Dakota,  by  express  provision  of  the  Codes,  a  party  may 
not  recover  a  greater  amount  in  damages  for  the  breach  of  a  contract  than  he 
would  have  gained  by  the  full  performance  thereof  on  both  sides."" 

Interest  as  an  element.^' — Interest  upon  damages  for  a  breach  of  a  contract 
is  generally  recoverable,"  but  where  the  amount  of  goods  to  be  included  in  tlie 


60.  Coppedge  v.  Goetz  Brew.  Co.,  67  Kan. 
851,  73  P.  908. 

51,  52.  McCartney  v.  Phlla.,  22  Pa.  Super. 
Ct.  257. 

53.  Paxton  V.  Vaddonker,  1  Neb.  Unoff. 
776,   96  N.   W.    378. 

54.  Pleading  held  not  sufficient  to  found 
recovery  of  latter  Item.  Gulf,  etc.,  R.  Co.  v. 
Hall   [Tex.  Civ.  App.]  80  S.  W.  133. 

55.  Celgler  v.  Hopper-Morgan  Co.,  90  App. 
Div.  379,  85  N.  T.  3.  656. 

56.  Ceigler  v.  Hopper-Morgan  Co.,  90  App. 
Div.  379,  85  N.  Y.  S.  656;  Heater  v.  Delaware, 
etc.,  L.  &  W.  R.  Co.,  90  App.  Div.  495,  85  N. 
Y.   S.  624. 

57.  Ceigler  v.  Hopper-Morgan  Co.,  90  App. 
Div.  379,   85  N.  Y.  S.  656. 

58.  Koehler  v.  Interurban  St.  R.  Co.,  88  N. 
Y.    S.    1056. 

59.  Nemorofskie  v.  Interurban  St.  R.  Co., 
87  N.  Y.  S.  463. 

60.  Kimmel  v.  Interurban  St.  R.  Co.,  87 
N.  Y.   S.  466. 

61.  Gilson  V.  CadUlac  [Mich.]  95  N.  W. 
1084.  Instruction  slightly  confusing  held  in 
view  of  amount  recovered  to  be  unprejudl- 
cial.  Abbitt  v.  St.  Louis  Transit  Co.  [Mo. 
App.]  81  S.  W.  484.  A  married  woman  can- 
not recover  for  decreased  earning  capacity 
In  the  absence  of  evidence  that  she  ever  does 
any     work     outside     her     household     duties. 


Kroner  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
80  S.  W.  915.  A  married  woman  may  re- 
cover for  Impairment  of  earning  power, 
though  there  is  no  evidence  that  she  ever 
earned  any  money.  Louisville  &  N.  R.  Co. 
v.  Dick,  25  Ky.  L.  R.  1831,  78  S.  W.  914. 
For  personal  Injuries  to  a  married  woman, 
she  and  her  husband  may  recover  such  rea- 
sonable sum  as  will  compensate  them  for  her 
pain  and  suffering,  past  and  future,  and  her 
permanent  injury.  Jarrell  v.  Wilmington 
[Del.  Super.]   56  A.  379. 

62.  Dundon  v.  Interurban  St.  R.  Co.,  87  N. 
Y.  S.  460. 

63.  See  1   Curr.  L.   840. 

64.  Kelley,  Maus  &  Co.  v.  La  Crosse  Car- 
riage Co.   [Wis.]   97  N.  W.  674. 

65.  Rev.  Civ.  Code  1903,  §  2329.  Hiokok  v. 
Adams   Co.    [S.   D.]    99  N.  W.    77. 

66.  See,  also,  the  topic  Interest,  2  Curr.  L. 
,547. 

67.  Delay  In  transporting  stock.  South- 
ern Pac.  Co  V.  Arnett  [C.  C.  A.]  126  F.  76. 
Injuries  to  live  stock  by  a  carrier.  Texas 
&  P.  R.  Co..  v.  Murtlshaw  [Tex.  Civ.  App.] 
78'  S.  W.  953.  Written  contract  to  purchase 
chattels  [Rev.  St.  1899,  §  3705].  Nelson  v. 
HIrseh  &  Sons'  Iron  &  Rail  Co.,  102  Mo  App 
498,  77  S.  W.  590.  Interest  after  breach  of  a 
contract  to  pay  money  Is  recoverable  only 
as  damages.     Ferguson  v.  Reiger,  43  Or.  605. 
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sale  is  indefinite,  and  no  demand  is  made  on  the  defaulting  buyer,  the  seller  can 
recover  interest  on  his  damages  only  from  commencement  of  suit."' 

Newspaper  and  advertising  contracts.^'' — The  publisher's  damages  for  breach 
of  an  advertising  contract  are  generally  the  profits  on  the  contract,'"  but  in  New 
York,  unless  it  appears  that  the  space  could  have  been  rented  elsewhere,  the  dam- 
ages are  the  contract  price.'^ 

Contracts  referring  to  negotiable  instruments,'' ' — For  failure  of  a  bank  through 
mistake  to  pay  plaintiff's  check,  he  having  funds  on  deposit,  he  can  recover  only 
nominal  damages  in  the  absence, of  any  pleading  of  special  damages.'" 

Contracts  with  railroad  companies.''^ — Where  a  railroad  company  breaches  a 
covenant  to  establish  a  station  on  plaintiff's  land,  the  difference  in  value  of  his 
adjoining  land  with  and  without  the  station  may  be  recovered,''"  and  for  breach 
of  a  covenant  in  its  right  of  way  deed,  to  move  its  track  so  that  the  phosphate 
thereunder  may  be  mined  by  the  owner  of  the  fee,  the  damages  are  the  value  of 
the  phosphate  that  cannot  be  removed  without  letting  down  the  track.'"  Where 
one  moved  a  mill  to  a  certain  location  on  an  agreement  that  a  spur  track  would  be 
built  to  it,  the  cost  of  moving  from  such  place  including  rental  value  and  actual 
losses  during  the  time  of  idleness  may  be  recovered." 

Stumpage  contracts. — Where  the  true  owner  of  land  successfully  replevies  tim- 
ber cut  by  a  licensee,  from  one  claiming  to  own  the  land,  the  licensee's  damage  is 
the  value  of  the  timber  at  the  time  and  place  of  replevying,  plus  the  expenses  of 
the  replevin  suit,  less  the  stumpage  price." 

Charter  party. — For  breach  of  a  charter  by  the  charterer,  the  damages  are  the 
net  amount  that  would  have  been  earned  less  the  amoimt  actually  earned  or  that 
might  have  been  earned  by  diligence  during  the  time  the  voyage  would  have  oecu- 
pied.'» 

Patent  lease. — Where  there  is  a  breach  by  the  licensee  of  a  patent  of  an  agree- 
ment to  use  no  substitute  for  the  patented  article,  the  lessor's  damages  are  the 
amount  he  would  have  received  in  royalties  had  the  breach  not, occurred."" 

(§4)  B.  Contracts  for  sale  or  purchase  of  land.^^ — The  damages  recoverable 
in  a  suit  to  enforce  a  contract  for  the  sale  of  real  estate  will  be  the  payments  made 
and  profits  which  plaintiff  woiild  have  made."''  For  breach  of  contract  to  ex- 
change, plaintiff  cannot  recover  expenses  of  prior  unsuccessful  suit  for  specific 
performance."^  For  a  deficiency,  the  purchaser  may  recover  a  proportionate  part 
of  the  consideration,"*  and  for  falsely  representing  that  real  estate  is  leased  at  a 


73  P.  1040.  In  an  action  under  Ball.  Ann. 
Codes  and  St.  §  5262  to  compel  the  delivery 
of  personal  property.  Interest  cannot  be  al- 
lowed.    Hill  V.  Gardner   [Wash.]  77  P.  808. 

08.  Nelson  v.  Hlrsch  &  Sons'  Iron  &  Rail 
Co.,   102  Mo.  App.  498,   77   S.   W.   590. 

«0.     See   1   Curr.  L.   840. 

70.  These  may  be  the  contract  price,  but 
the  question  is  for  the  jury.  Haynes  &  Co. 
V.  Nye  [Mass.]  70  N.  B.  932.  Advertising  In 
cars.  Ward  v.  American  Health  Food  Co., 
119  Wis.  12,  96  N.  W.  388.  Actual  damage 
only  recoverable.  Mendell  v.  Willyoung,  42 
Misc.  210,  85  N.  T.  S.  647.  See  1  Curr.  L. 
840,    n.    84. 

71.  Railway  Advertising  Co.  v.  Standard 
Rock   Candy  Co.,   83  App.  Div.   191,   83  N.  T. 

a     330 

'72.  '  See  1   Curr.  L.   840. 

73.  Clark  Co.  v.  Mt.  Morris  Bank,  85  App. 
Div.  362,  83  N.  T.  S.  447. 

74.  See   1    Curr.   L.    841. 


75.  Louisville,  etc.,  R.  Co.  v.  Whlpps,  25 
Ky.  L.   R.   2312,   80  S.  W.   507. 

78.  Silver  Springs,  etc.,  R.  Co.  v.  Van  Ness 
[Fla.]    34   So.   884. 

77.  Martin  v.  Seaboard  Air  Line  R.  Co. 
[S.   C]    48   S.  E.   616. 

78.  Pierce  v.  Banton,  98  Me.  553,  57  A. 
889. 

79.  Cornwall  v.  Moore  &  Co.,  125  F.  646. 
Charter  sent  ship  to  different  port  than  that 
contracted  for.  Johnson  v.  Bibb  Lumber 
Co.,   140   Cal.   95,    73    P.   730. 

80.  Standard  Fireproofing  Co.  v.  St.  Louis 
Expanded  Metal  Fireproofing  Co.,  177  Mo. 
559,    76    S.   W.   1008. 

81.  See   1   Curr.  L.   841. 

82.  Conner  v.  Baxter  [Iowa]  99  N.  W. 
726;  Goodman  v.  Wolf,   88   N.  T.  S.   934. 

83.  Kaufmann  v.  Kirker,  22  Pa.  Super. 
Ct.    201. 

84.  Proper  measure  of  damages  for  loss 
of  part   of  tract   held  applied  by  chancellor. 
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certain  rental,  he  may  recover  the  difference  between  the  value  of  the  property  at 
the  tim^  the  conveyance  was  made  and  the  value  it  would  have  hai  if  the  repre- 
sentation had  been  tnie.'" 

(§4)  0.  Breach  of  covenant  as  to  titled' — For  breach  of  a  covenant  of  war- 
ranty by  an  outstanding  lease,  the  damages  a*e  the  value  of  the  term,  plus  attor- 
ney's fees  incurred  in  litigation  with  the  tenant.^^  A  purchaser  of  land  who,  on 
finding  that  the  title  was  in  the  United  States,  perfects  title  in  himself,  cannot 
recover  from  his  vendor  the  price  paid,  but  only  the  sum  paid  to  perfect  his  title 
and  his  damages  caused  by  breach  of  warranty.*' 

(§4)  D.  Contracts  to  give  lease,  and  liabilities  as  between  lessor  and  lessee.^' 
— The  landlord's  damages  for  refusal  to  execute  a  lease  as  agreed,  whereby  he  was 
obliged  to  rent  at  a  loss,  are  the  difference  in  rentals,""  and  on  breach  of  a  mining 
lease  for  a  certain  term,  stipulating  for  royalty  on  a  minimum  tonnage  per  yea*, 
the  lessor  is  entitled  to  recover,  after  expiration  of  the  time  limited,  the  minimum 
royalty  for  the  whole  period." 

Where  a  subtenant  is  kept  out  of  possession  by  one  holding  the  paramount 
title,  he  may  recover  from  his  lessor  the  value  of  the  term  over  and  above  the  rent 
reserved  and  unpaid,  or  to  accrue,  together  with  other  damages  naturally  result- 
ing from  the  breach."^  For  breach  of  covenant  to  repair,  the  lessee  may  recover 
the  difference  in  rental  value  of  the  premises,  anticipated  profits  not  being  recov- 
erable,"' but  where  the  lessor  of  pasture  land  fails  to  keep  up  fences  as  agreed, 
the  lessee  may  recover  the  damages  he  has  had  to  pay  adjoining  owners  for  tres- 
passes by  his  stock."* 

(§4)  E.  Contracts  for  sale  or  purchase  of  goods  or  chattels.'"^ — For  failure 
to  deliver  goods  as  agreed,  the  purchaser  may  recover  the  difference  between  the 
contract  price  and  the  market  value  at  the  place  of  delivery,"'  but  if  no  market 
exists  at  that  place,  the  value  in  the  most  available  market,  with  the  cost  of  trans- 
portation added  and  the  expense  of  making  the  repurchase,  wiU  measure  the  dam- 
ages."^    For  failure  to  manufacture  and  deliver  articles,  the  purchaser  may  re- 


Leonard  V.  Welch,  25  Ky.  L.  R.  692,  76  S. 
W.  338.  Deduction  for  deficiency  Is  al- 
lowed in  case  of  mutual  mistake.  Wlllard  v. 
Sanford  [Tex.  Civ.  App.]  77  S.  "W.  290.  Though 
the  price  be  stated  as  a  lump  sum,  where 
the  sale  is  understood  to  be  by  the  acre, 
the  purchaser  can  recover  a  ratable  amount 
for  a  deficiency.  Hail  v.  Ely,  25  Ky.  L.  R. 
954,    76    S.    W.    848. 

85.  Ettlinger  v.  Weil,  94  App.  Dlv.  291,  87 
N.  T.  S.   1049. 

86.  See  1  Gurr.  L.  842.  See,  also,  topic 
Covenants  for  Title,  3  Curr.  L.  973. 

87.  Browning  v.  Stillwell,  42  Misc.  346, 
86  N.  T.  S.  707.  Where  an  Incumbrance  Is 
such  as  keeps  the  grantee  out  of  possession 
for  a  time,  his  damages  are  the  value  of 
the  use  for  the  period  and  his  expenses  in 
an  Ineffectual  attempt  to  gain  possession 
incurred  by  direction  of  the  covenantor. 
Brass  v.  Vandeoar  [Neb.]   96  N.   W.   1035. 

88.  Holloway  v.  Miller  [Miss.]   36  So.   531. 

89.  See   1   Curr.  L.    842. 

90.  Silva  v.   Bair,   141   Cal.   599,   75  P.  162. 

91.  Berwind-White  Coal  Min.  Co.  v.  Mar- 
tin   [C.   C.   A.]    124   F.    313. 

92.  Griesheimer  v.  Bothman,  105  111.  App. 

585. _  „        __ 

93.  Godfrey  v.  India  Wharf  Brew.  Co.,  87 
App.  Div.   123,  84  N.  T.   S.  90. 


»4.  Sohenk  v.  Forrester,  102  Mo.  App.  124, 
77   S.   W.   332. 

95.  See   1   Curr.   L.   843. 

96.  A  market  value  may  exist  at  a  par- 
ticular place,  whether  the  commodity  be 
constantly  kept  in  stock  or  not.  Coxe  Bros. 
&  Co.  V.  Anoka  Waterworks,  Eleo.  Light  & 
P.  Co.   [Minn.]  97  N.  W.  459. 

97.  And  it  is  immaterial  that  the  plain- 
tiff has  not  actually  bought  elsewhere.  Not- 
tingham Coal  &  Ice  Co.  v.  Preas  [Va.]  47 
S.  E.  823.  For  breach  of  contract  to  fur- 
nish a  certain  quality  of  feed  to  cattle,  the 
difference  in  their  value  Immediately  be- 
fore and  after  they  became  sick  by  reason 
thereof  (Hartgrove  v.  Southern  Cotton  Oil 
Go.  [Ark.]  77  S.  W.  908),  or  the  difference 
between  their  value  before  they  became 
sick  and  their  value  after  they  recovered, 
plus  a  sum  sufficient  to  compensate  for  loss 
of  time,  care  and  attention,  and  other  ex- 
penses caused  by  the  sickness  (Id.).  For  de- 
livering Inferior  goods,  the  difference  be- 
tween the  market  value  of  the  inferior  at 
time  and  place  of  delivery  and  the  market 
value  at  the  same  time  and  place  of  the 
grade  called  for  by  the  contract.  Northern 
Supply  Go.  V.  Wangard  [Wis.]  100  N.  W. 
1066;  Bliss  Co.  v.  Buffalo  Tin  Can  Co.  [C.  C. 
A.]   131   F.   51. 
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cover  the  difference  between  the  market  and  contract  prices  if  they  have  a  market 
value,  and  if  not,  then  the  value  to  the  purchaser  may  be  taken  as  their  value."* 
Under  the  familiar  rule  that  the  damages  will  include  all  elements  the  parties  may 
have  reasonably  anticipated  at  the  time  the  contract  was  made,  failure  to  deliver 
materials  to  a  builder  or  manufacturer  may  include  all  the  loss  occasioned  by  its 
nondelivery,"  such  as  the  increased  cost  of  obtaining  elsewhere  on  short  notice, 
material  to  take  the  place  of  that  agreed  upon,^  damages  from  resulting  ineffi- 
ciency  of  plaintiff's  factory  and  operatives,  lessened  utility  of  product,  lacking  the 
material  in  question,  and  lost  profits.'  For  delay  in  furnishing  materials  for  a 
heating  plant,  plaintiff  may  recover  any  increase  in  the  cost  of  installing  the 
plant  caused  by  the  delay  and  not  the  value  of  plaintiff's  services  during  the  delay.' 
For  breach  of  a  contract  to  furnish  such  goods  as  plaintiff  shall  sell,  the  damages 
are  the  profits  on  sales  actually  made  and  which  would  probably  have  been  made 
during  the  term.* 

For  refusal  to  take  goods  ordered,  where  the  seller  does  not  resell,"  or  resells 
without  notice  to  the  buyer,*  the  damages  are  the  difference  between  the  m.arket 
value  at  the  time  and  place  of  delivery  and  the  contract  price.''  The  measure  of 
damages  for  breach  of  contract  to  purchase  stock  at  a  certain  time  and  price  is  the 
agreed  price,  the  seller  electing  to  sue  for  the  price  and  hold  the  stock  for  the 
purchaser.'  For  breach  of  a  contract  to  purchase  the  output  of  a  factory  for  a 
definite  term,  loss  of  profits  for  the  whole  term,  prospective  as  well  as  past,  may 
be  recovered,*  and  for  breach  of  contract  to  purchase  plaintiff's  crop,  causing  its 
loss,  the  damages  are  the  value  of  the  crop  estimated  at  the  contract  price,  less  the 
expense  of  harvesting  that  portion  that  was  left  unharvested  by  reason  of  the 
breach.^"  For  breach  of  a  contract  to  purchase  a  heating  plant,  plaintiff  may  re- 
cover his  profits  on  putting  in  the  plant,  less  the  expense  of  furnishing  repairs  as 
agreed.^^  Where  a  contract  to  sell  goods  at  private  sale  at  retail  is  broken  by 
sale  of  part  at  auction,  the  measure  of  damages  is  the  difference  between  the  auc- 


98.  Ideal  Wrench  Co.  v.  Garrin  Mach.  Co., 
92  App.   Div.   187,    87  N.    T.   S.   41. 

99.  Expenses  In  taking  orders  after 
knowledge  that  goods  could  not  be  delivered 
may  not  be  Included.  Thorn  v.  Morgan  & 
Whateley  Co.  [Mich.]  97  N.  W.  43.  The 
seller  of  building  material  to  a  building 
contractor  is  not  liable  for  the  penalty  pro- 
vided against  the  contractor  for  delay,  in 
the  absence  of  knowledge  on  the  seller's 
part  of  the  liability  the  buyer  Is  under. 
"Wendell  v.  Walker,  87  N.  T.  S.  142.  For 
breach  of  contract  to  sell  machinery,  profits 
which  the  factory  would  have  made  If  the 
machinery  had  been  supplied  cannot  be  re- 
covered. Bliss  Co.  V.  Buffalo  Tin  Can  Co. 
[C.  C.  A.]    131  P.   61. 

1.  Christopher,  etc..  Foundry  Co.  v.  Tea- 
ger,  105  111.  App.  126.  Expenses  of  good 
faith  endeavors  to  procure  elsewhere  are 
recoverable.  Kelley,  Maus  &  Co.  v.  La 
Crosse  Carriage  Co.   [Wis.]   97  N.  W.   674. 

SS.  Kelley,  Maus  &  Co.  v.  L.a  Crosse  Car- 
riage Co.  [Wis.]  97  N.  W.  674.  The  measure 
of  damages  for  breach  of  a  contract  to  fur- 
nish sufficient  logs  to  supply  a  sawmill  is 
the  loss  of  profits  which  would  have  been 
realized  had  the  logs  been  supplied.  Rhodes 
V.  HoUaday-Klotz  Land  &  Lumber  Co.  [Mo. 
App.]  79  a.  W.  1145.  For  failure  to  deliver 
a  machine  sold  to  plaintiffs,  lost  profits,  the 
direct  result  of  the  breach,  and  within  con- 

3   Curr.   Law — 64. 


temptation  of  the  parties,  are  recoverable. 
Wolf  Co.  V.  Galbraith  [Tex.  Civ.  App.]  80  S. 
W.   648. 

3.  Hickok  v.  W.  E.  Adams  &  Co.  [S.  D.] 
99  N.  W.    77. 

4.  Thorn  v.  Morgan  &  Whateley  Co.  [Mich.] 
97  N.  W.    43;   Kenney  v.   Knight,   127   F.   403. 

5.  Belle  of  Bourbon  Co.  v.  Leffler,  87  App. 
Dlv.    302,   84   N.   Y.   S.    385. 

6.  Where  the  seller  of  goods,  on  the  buy- 
er's repudiating  the  contract,  resells  with- 
out notice,  the  buyer  Is  liable  only  for  the 
difference  between  the  contract  price  and 
market  value,  though  the  sale  brought  less 
than  the  market  value.  Nelson  v.  Hirsch  & 
Sons'  Iron  &  Rail  Co.,  102  Mo.  App.  498,  77 
S.    W.   590. 

7.  Books.  Houghton  v.  Furbush  [Mass.] 
70  N.  E.  49.  Where  the  purchaser  of  goods 
to  be  delivered  from  time  to  time  terminates 
the  contract,  he  Is  liable  only  for  the  dif- 
ference between  the  market  value  of  the 
goods  and  the  purchase  price.  McCall  Co. 
V.  Jennings,  26  Utah,  459,  73  P.   639. 

8.  Cowan  v.   De  Hart,  84  N.  T.  S.   576. 

9.  Parker  v.  McKannon  Bros.  &  Co.  [Vt.] 
66  A.  536. 

10.  Avery  v.  Segura  Sugar  Co.,  Ill  La. 
891,  35  So.   967. 

11.  City  of  Ludlow  v.  Peek-Williamson 
Heating  &  Ventilating  Co.,  25  Ky.  L,  R.  831, 
76   a.   W.  377. 
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tion  price  and  the  price  the  goods  would  have  brought  if  sold  as  agreed.^^  WTiere 
a  portion  of  a  cause  of  action  is  assigned  under  agreement  not  to  compromise  it 
unless  on  a  basis  that  will  give  the  assignee  a  certain  sum,  his  damages  for  breach, 
in  the  absence  of  proof  of  special  damages,  are  the  sum  paid  for  the  assignment.^' 

All  damages  sustained  by  breach  of  a  warranty  implied,^*  as  well  as  express, 
may  be  recovered,^"  but  the  purchaser  cannot  recover  for  defects  in  articles  manu- 
factured and  delivered,  where  they  have  been  accepted  and  paid  for,  though  he 
can  recover  for  those  paid  for  but  returned  as  inferior.^' 

(§4)  F.  Liability  of  bailees,  carriers,  and  telegraph  companies.'^'' — A  pas- 
senger may  recover  for  indignity,  humiliation,  wounded  pride,  and  mental  suffer- 
ing involved  in  and  resulting  from  his  wrongful  expulsion  from  a  train,  though 
the  conductor  was  not  actuated  by  malice.^^  A  carrier  owes  his  passengers  the 
duty  of  protecting  them  from  assault  at  the  hands  of  its  servants,^"  and  where  it 
does  not  so  protect  the  passenger,  he  may  recover,  not  only  for  physical  injuries 
sustained,  but  for  pain  and  suffering  and  for  the  disgrace  and  humiliation  he  is 
subjected  to  by  reason  of  the  assault.^"  For  insulting  language  of  a  street  car 
conductor,  compensation  for  humiliation  and  injury  to  feelings  may  be  recovered, 
but  not  for  any  iajury  to  reputation  resulting  therefrom.^^  For  failure  of  a  rail- 
road company  to  stop  its  train  for  a  time  sufficient  to  allow  plaintiff  to  board,  the 
damages  should  compensate  for  time  lost,  expense  incurred,  and  personal  incon- 
venience.*^ In  Texas,  recovery  may  be  had  for  injury  to  passengers  resulting  from 
failure  to  properly  heat  waiting  rooms  for  passengers.** 

Damages  for  loss  of  goods  are  measured  by  their  value  at  the  point  of  des- 
tination,** and  where  household  goods  are  injured  in  transit,  the  measure  of  dam- 
ages is  the  difference  in  their  actual  value  and  not  the  difference  in  the  value  of 
similar  goods  at  a  nearest  second  hand  store.*'  The  value  of  wearing  apparel  car- 
ried as  baggage  by  a  traveler  and  lost  by  the  carrier  is  not  determined  by  its  mar- 
ket value,  but  by  its  value  to  the  owner,*"  and  the  damages  for  the  loss  by  the 
initial  carrier  of  articles  carried  as  baggage  are  their  value  at  the  point  of  destina- 
tion and  not  at  the  point  where  the  initial  carrier's  line  connects  with  the  terminal 
carrier's.*' 


12.  Paxton  v.  Vaddonker,  1  Neb.  TJnoff. 
776,    96    N.    W.    378. 

13.  O'Drlaooll  v.  Doyle,  31  Colo.  193,  73 
P.    27. 

14.  Queen  City  Glass  Co.  v.  Pittsburg 
Clay  Pot  Co.,  97  Md.  429,  55  A.  447.  Where 
cattle  are  made  sick  by  the  use  of  improper 
feed  furnished  In  breach  of  defendant's  con- 
tract, plaintiff's  damages  may  be  the  differ- 
ence in  value  immediately  before  and  im- 
mediately after  the  cattle  were  made  sick, 
or  immediately  before  being  made  sick  and 
after  recovery,  plus  the  loss  of  time,  care 
and  expense  of  curing  them.  Hartgrove  v. 
Southern  Cotton  Oil  Co.  [Ark.]   77  S.  "W.  908. 

15.  For  breach  of  warranty  of  soundness 
of  a  cow  which  was  diseased  and  infected 
the  buyer's  herd,  the  measure  is  the  differ- 
ence in  value  of  the  cow  sound  and  unsound, 
and  the  loss  suffered  by  the  Infection,  in- 
cluding reasonable  expenses  in  caring  for 
and  doctoring  the  herd.  Cummins  v.  Bnnis 
[Del.  Super.]  56  A.  877.  Where  eggs  are  sold 
on  a  warranty  of  quality,  the  damages  for 
the  breach  are  the  difference  between  the 
price  they  bring  on  resale  and  what  they 
would  have  brought  had  they  been  as  rep- 
resented. Egbert  v.  Hanford  Produce  Co., 
92  App.  Div.   252,   86  N.  T.   S.   1118. 


16.  Ideal  Wrench  Co.  v.  Garvin  Mach.  Co., 
9»  App.  DIv.   187,  87  N.  T.  S.   41. 

IT.     See  1  Curr.  L.   845. 

IS.  Coine  v.  Chicago  &  N.  W.  R.  Co.,  123 
Iowa,   458,    99  N.   W.   134. 

19.  Georgia  R.  &  Blec.  Co.  v.  Baker  [Ga.] 
48  S.  B.  355;  O'Donnel  v.  St.  Louis  Transit 
Co.    [Mo.  App.]    80  S.  W.   316. 

ao.  O'Donnel  v.  St.  Louis  Transit  Co.  [Mo. 
App.]  80  S.  W.  315.  Actual  damages  result- 
ing from  the  humiliation  and  disgrace  caused 
by  an  assault  by  a  street  car  conductor  may 
be  recovered.  Sonnen  v.  St.  Louis  Transfer 
Co.,    102  Mb.  App.    271,   76   S.  W.   691. 

21.  GUlespie  v.  Brooklyn  Heights  R.  Co.. 
178   N.    T.    347,   70   N.   E.    857. 

22.  Mobile  &  O.  R.  Co.  v.  Reeves,  25  Ky. 
L.  R.  2236,  80  S.  W.  471.  Compare  Northern 
Tex.  Traction  Co.  v.  Peterman  [Tex.  Civ. 
App.]    80  S.  W.   535. 

23.  Missouri,    etc.,    R.    Co.   v.    McCutoheon 
[Tex.  Civ.  App.]   77  S.  W.  232.     That  passen 
ger  was  cold  when  he  arrived  at  the  station 
is    immaterial.      Texas    Midland    R.    Co.    v. 
Little    [Tex.    Civ.   App.]    77    S.   W.   958. 

24.  Southern  Pae.  R.  Co.  v.  D'Arcais,  27 
Tex.  Civ.  App.  57,   64  S.   W.  813. 

25.  Wells  Fargo  Exp.  Co.  v.  Williams 
[Tex.   Civ.    App.]    71    S.    W.   314. 
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For  failure  to  haul  a  theatrical  car,  plaintiff  may  recover  his  additional  ex- 
pense, together  with  profits  he  would  have  made  had  the  car  been  hauled  in  time 
to  give  the  performance;"*  but  where  an  express  company  refuses  to  deliver  plain- 
tiff's trunk  except  upon  payment  of  an  excessivo  charge  which  is  not  paid,  plain- 
tiff cannot  recover  for  his  loss  of  time  and  profits  during  the  unlawful  detention.'* 

Carriers  of  freight  may  stipulate  for  immunity  beyond  a  certain  amount  un- 
less the  true  value  is  stated  or  loss  arises  from  gross  negligence  or  fraud,""  but  an 
express  company  cannot  so  limit  its  liability  where  it  takes  an  account  for  collec- 
tion." 

For  delay  in  transportation,  damages  reasonably  in  contemplation  may  be  re- 
covered.'* 

The  measure  of  damages  for  live  stock  dying  in  transit  through  the  carrier's 
negligence  is  their  net  value  at  the  point  of  destination,"  and  for  injury,  plaintiff 
may  recover  the  difference  in  value  at  the  destination  between  the  condition  in 
which  the  stock  arrived  and  that  in  which  it  should  have  arrived.'*  Interest  is 
recoverable  upon  the  damages  arising  from  undue  delay  in  transporting  live  stock.'" 

At  common  law,  the  weight  of  authority  is  that  there  can  be  no  recovery  for 
nondelivery  of  a  telegram  resulting  in  mental  suffering  unaccompanied  by  pe- 
cuniary loss  or  physical  injury,'"  though  the  contrary  rule  prevails  in  several 
states,"  and  in  Iowa,  it  is  said  that  an  action  for  the  negligent  transmission  of  a 


26,  27.  Galveston,  etc.,  R.  Co.  v.  Fales 
[Tex.  Civ.  App.]   77  S.  W.  234. 

as.  Illinois  Cent.  R.  Co.  v.  Byrne,  205  111. 
9,    68   N.   E.    720. 

2».     Brown  v.  Weir,  88  N.  Y.  S.   479. 

SO.  i50.  Express  company.  Wilson  v. 
Piatt,  84  N.  T.  S.  143;  Bernstein  v.  Weir,  40 
Misc.  635,  83  N.  T.  S.  48.  See  1  Curr.  L. 
846,  n.   49. 

31.  GoTvling  V.  American  Exp.  Co.,.  102 
Mo.   App.    366,   76   S.   W.   712. 

32.  Measure  of  damages  for  delay  in  de- 
livering machine  shipped.  liouisville  &  C. 
Packet  Co.  v.  BattorfE,  25  Ky.  L.  R.  1324,  77 
S.   W.   920. 

33.  St.  Louis,  etc.,  R.  Co.  v.  Burns  [Tex. 
Civ.   App.]    80  S.  W.  104. 

34.  Texas  &  P.  R.  Co.  v.  Murtlshaw  [Tex. 
Civ.  App.]  78  S.  W.  953;  St.  Louis,  etc.,  R. 
Co.  V.  Burns  [Tex.  Civ.  App.]  80  S.  W.  104; 
Chicago,  etc.,  R.  Co.  v.  Halsell  [Tex.  Civ. 
App.]  80  S.  W.  140;  Gulf,  etc.,  R.  Co.  v. 
Ware  [Tex.  Civ.  App.]  78  S.  W.  961.  Con- 
dition at  destination  is  measure,  not  at  de- 
fendant's terminus  where  they  are  deliv- 
ered to  connecting  carrier.  Texas  &  P.  R. 
Co.  V.  White  [Tex.  Civ.  App.]  80  S.  W.  641. 
Sale  price  and  contract  price  afford  no 
measure  where  previous  sale  nor  special 
damage  is  not  alleged.  St.  Louis  South- 
western R.  Co.  V.  Mustek  [Tex.  Civ.  App.] 
80  S.  W.  673.  Instruction  held  erroneous  as 
authorizing  double  recovery.  Id.  Evidence 
as  to  the  condition,  history  and  shortage 
of  cattle  when  placed  in  pasture  at  destina- 
tion is  admissible.  Chicago,  etc.,  R.  Co.  v. 
Carroll    [Tex.   Civ.   App.]    81   S.   W.  1020. 

35.  Southern  Pac.  Co.  v.  Arnett  [C.  C.  A.] 
126  F.  75.  For  breach  of  carrier's  contract 
for  through  transportation  of  passengers, 
damages  for  inconvenience,  annoyance  and 
'lelay  cannot  be  recovered  in  the  absence  of 
proof  of  actual  physical  or  mental  injury. 
Miller  v.  Baltimore  &  O.  R.  Co.,  89  App.  Div. 
457,  85  N.  T.  S.   883.     For  delay  of  a  train,  a 


passenger  Is  not  entitled  to  actual  damage 
unless  he  shows  some  pecuniary  or  per- 
sonal Injury.  Miller  v.  Southern  R.  Co.  [S. 
C]  48  S.  E.  99.  Where  a  train  is  delayed, 
a  passenger  is  not  entitled  to  recover  actual 
damages  unless  the  carrier's  conduct  was 
negligent  and  willful.  Id.  A  passenger  is 
not  entitled  to  damages  for  loss  of  time,  in- 
convenience and  fatigue  caused  by  delay  of 
a  train,  unless  it  produced  some  pecuniary 
damage    or    personal    loss.      Id. 

36.  Federal  court  does  not  follow  state 
law.  Western  Union  Tel.  Co.  v.  Sklar  [C. 
C.  A.]  126  F.  295;  Alexander  ,v.  Western 
Union  Tel.  Co.,  126  P.  445.  Exhaustive  mon- 
ologue on  "Liability  of  Telegraph  Com- 
panies," see  42  Am.  L.  Reg.  715.  Mental 
anguish  caused  by  failure  to  deliver  a  tele- 
gram is  not  actionable.  Western  Union  Tel. 
Co.  V.  Waters,  139  Ala.  652,  36  So.  773.  See 
1  Curr.  L.  847,  n.  61. 

37.  Western  Unloft  Tel.  Co.  v.  Bowen  [Tex. 
Civ.  App.]  76  S.  W.  613;  Cowan  v.  Western 
Union  Tel.  Co.,  122  Iowa,  379,  98  N.  W.  281. 
Reviews  many  cases.  Hurlburt  v.  Western 
Union  Tel.  Co.,  123  Iowa,  295,  98  N.  W.  794; 
Barnes  v.  Western  Union  Tel.  Co.  [Nev.]  76 
P.  931;  Bowers  v.  Western  Union  Tel.  Co., 
135  N.  C.  504,  47  S.  E.  597;  Western  Union 
Tel.  Co.  V.  Ridenour  [Tex.  Civ.  App.]  80  S. 
W.  1030.  Where  the  telegram  announces  a 
death,  the  fact  that  deceased  was  only  sec- 
ond cousin  to  plaintiff  does  not  debar  him 
from  recovery.  Hunter  v.  Western  Union 
Tel.  Co.,  135  N.  C.  459.  47  S.  B.  745.  Travel- 
ing expenses  are  not  recoverable.  Id.  Men- 
tal suffering  caused  by  husband's  failure  to 
meet  wife  at  train  held  not  recoverable. 
Western  Union  Tel.  Co.  v.  Taylor  [Tex.  Civ. 
App.]  81  S.  W.  69.  Mental  anguish  result- 
ing from  inability  of  husband  to  arrive  in 
time  to  view  remains  of  dead  wife  held 
not  too  remote,  contingent  and  speculative 
to  form  basis  of  recovery.  Western  Union 
Tel.    Co.    V.  Hamilton    [Tex.    Civ.   App.]    gl    S. 
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telegram  is  not  in  contract  but  in  tort,  and  the  damages,  therefore,  are  not  limited 
to  such  as  the  tort  feasor  contemplated.*'  Likewise  in  Georgia,  an  action  for  the 
refusal  of  a  telephone  company  to  furnish  service  as  agreed  is  regarded  as  action 
in  tort  and  plaintifE  is  entitled  to  punitive  damages  on  showing  willful  and  wanton 
action  by  defendant,'"  but  punitive  damages  are  not  recoverable  in  telegraph  eases 
in  Kentucky.*"  The  rule  that  a  conmion  carrier  caimot  be  relieved  from  the  re- 
sults of  its  negligence  because  the  condition  of  the  person  affected  thereby  is  un- 
usual applies  to  the  business  of  transmitting  telegraph  messages."  Delay  in  de- 
livering a  message  bringing  bad  news  cannot  give  rise  to  an  action  for  mental  dis- 
tress,*^ and  consequential  damages  are  not  recoverable  for  delay  in  transmitting 
business  telegrams  in  cipher.** 

(§4)  G.  Contracts  for  services.'^* — Where  a  building  or  similar  contract 
is  wrongfully  terminated  by  the  hirer,  the  damages  are  plaintiff's  profits  on  the 
entire  work,*"  unless  the  work  be  partly  done,  when  plaintiff  may  recover  the  con- 
tract price  for  that  already  done  and  his  profits  on  the  balance.**  The  measure  of 
damages  for  breach  of  a  contract  to  employ  plaintiff  to  cut  cross  ties  is  the  rea- 
sonable profit  he  would  have  realized  over  the  cost  of  cutting  such  ties.*'  The 
measure  of  damages  for  breach  of  a  contract  appointing  plaintiff  defendant's  ex- 
clusive agent  for  sale  of  stone  is  the  profits  plaintiff  would  have  made  if  the  con- 
tract had  not  been  broken.*'  For  wrongful  discharge  without  notice  and  inability 
to  procure  other  employment,  the  damages  are  the  salary  for  the  unexpired  por- 
tion of  the  term,  though  the  contract  provided  for  termination  on  two  weeks'  no- 
tice,*' and  where  an  architect  performs  in  full  except  the  superintendence  of  the 
building  which  the  owner  refuses  to  go  on  with,  he  can  recover  the  full  contract 
price,  in  the  absence  of  evidence  that  he  might  have  obtained  employment  else- 
where."*    Where  the  employer  is  a  corporation  and  the  contract  is  terminated  by 


W.  1052.  Exemplary  damages  held  not  re- 
coverable In  particular  case.  Western  Union 
TeL  Co.  V.  Spratley  [Miss.]  36  So.  188.  In 
an  action  for  mental  anguish  caused  by  fail- 
ure to  receive  a  telegram,  plaintiff's  fail- 
ure to  use  other  means  within  reach  to  se- 
cure the  information  sought  may  be  consid- 
ered In  mitigation.  Willis  V.  Western  Union 
Tel.  Co.  [S.  C]  48  S.  B.  538.  Plaintiff  can 
testify  as  to  the  particular  apprehensions 
from  which  he  suffered  from  failure  to  re- 
ceive a  telegram.  Id.  The  mental  anguish 
for  which  one  can  recover  for  delay  in  tele- 
grams covers  the  period  from  the  time  plain- 
tiff should  have  received  the  message  and 
the  time  of  positive  information  on  the  sub- 
ject thereof.  Id.  Civ.  Code  1902,  §  2223, 
making  telegraph  companies  liable  for  men- 
tal anguish  for  negligence  in  handling  mes- 
sages, gives  damages  for  anxiety,  negli- 
gence which  prolongs  anxiety,  and  other 
kinds    of   mental    suffering.      Id. 

38.  Cowan  v.  Western  Union  Tel.  Co.,  122 
Iowa,  379,  98  N.  W.  281.  Compare  Barnes  v. 
Western  Union  Tel.  Co.   [Nev.]   76  P.   931. 

3e.  Southern  Bell  Tel.  &  Tel.  Co.  v.  Earle, 
118  Ga.  506,  45  S.  B.  319. 

40.  Western  Union  Tel.  Co.  v.  Cross' 
Adm'r,  25  Ky.  L.  R.   646,   76  S.  W.  162. 

41.  Western  Union  Tel.  Co.  v.  Hamilton 
[Tex.   Civ.   App.]    81   S.  W.   1052. 

42.  Gaddis  v.  Western  Union  Tel.  Co.  f  Tex. 
Civ.    App.]    77    S.    W.    87. 

4S.  Chicago,  etc.,  K.  Co.  v.  Douglass  [Tex. 
Civ.  App.]  76  S.  W.  449.  For  failure  to  de- 
liver a  telegram  consisting  of  a  bid  for  the 


erection  of  a  building,  the  difference  be- 
tween the  amount  of  the  bid  and  what  It 
would  have  cost  to  erect  the  building.  Tex- 
as &  W.  Tel.  &  T.  Co.  V.  Mackenzie  [Tex. 
Civ.  App.]  81  S.  W.  581.  Where  because  of 
error  In  transmitting,  a  buyer  of  goods  pays 
more  than  the  intended  price,  the  difference 
between  the  price  stated  In  the  message  and 
the  price  paid  is  the  measure.  Hays  v.  West- 
ern Union  Tel.  Co.    [S.  C]    48  S.  E.  608. 

44.  See   1   Curr.  L.   848. 

45.  Barrett  v.  Raleigh  Coal  &  Coke  Co. 
[W.  Va.]  47  S.  B.  154;  Dunham  v.  Hastings 
Pavement  Co.,  88  N.  T.  S.  835.  For  breach  of 
a  covenant  to  employ  plaintiff  to  cut  cer- 
tain timber,  the  recovery  may  be  only  the 
profit  plaintiff  would  have  made  on  the 
work,  and  not  the  full  contract  price  on 
the  timber  cut  by  others.  Horn  v.  Carroll, 
25  Ky.  Li.  R.   2305,  80   S.  W.   518. 

46.  Sullivan  v.  Moffatt  [N.  J.  Law]  56  A. 
304.  Where  the  contract  is  to  build  a  rail- 
road and  the  owner  fails  to  procure  all  the 
right  of  way  as  agreed,  the  contractor  can 
recover  for  what  he  has  built  and  the  profits 
he  would  have  made  on  the  part  unbuilt. 
Altoona  Electrical,  Engineering  &  Supply 
Co.  V.  Kittanning,   etc.,  R.  Co.,  126  F.   659. 

47.  Horn  v.  Carroll,  25  Ky.  L.  R.  2305,  80 
S.   W.   518. 

48.  Sales  by  defendant  In  violation  of 
agreement.  Taylor  Co.  v.  Bannerman  [Wis.] 
97  N.  W.  918. 

49.  Leslie  v.  Roble,  84  N.  T.  S.  289. 

50.  Graf  v.   Laev   [Wis.]   97  N.   W.   898. 
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its  insolvency,  besides  pay  for  work  already  done,  the  contractor  may  recover  his 
outlay  in  tools,  machinery,  and  preliminary  work  incurred  specially  for  perform- 
ing -tiie  contract"* 

Where  a  bmldjng  contractor  has  failed  to  do  a  portion  of  the  work,  the 
damages  are  the  difference  between  ihe  contract  price  and  the  price  plaintiff 
will  have  to  pay  to  have  it  done,"*  but  the  difference  between  the  contract  price 
and  what  was  paid  to  others  for  doing  work  cannot  be  recovered  in  the  absence 
of  evidence  that  the  price  paid  was  reasonable."*  For  breach  of  a  contract  to 
fnrnifih  power,  plaintiff  may  recover  the  cost  of  obtaining  it  elsewhere."*  For 
breach  of  a  contract  to  furnish  water  to  irrigate  a  crop,  plaintiff  may  recover 
the  profit  he  would  have  made  on  such  crop,""  and  where  a  water  company  fur- 
nish^ water  of  less  pressure  and  quantity  than  contracted  for,  the  city  can  de- 
duct the  difference  between  the  value  of  the  service  supplied  and  that  contracted 
for."  For  failure  to  compress  and  ship  plaintiff's  cotton  as  agreed,  he  can 
recover  his  loss  in  being  obliged  to  repurchase  at  an  advance  to  fill  his  contracts 
and  also  his  loss  from  the  subsequent  decline  of  the  market  during  defendant's 
delay."'  Where  the  vendor  agrees  to  deepoi  a  well  on  the  boundary  between  the 
land  sold  and  that  retained  by  Mm,  so  that  it  shall  supply  sufficient  water,  and 
fails  to  do  so,  the  purchaser's  damages  are  the  reasonable  cost  of  having  it 
deepened,  or  in  case  the  vendor  prevents  deepening,  the  cost  of  digging  one  on 
purchaser's  own  land."*  Where  plaintiff  found  no  fault  with  the  delay  in  the 
repair  of  a  machine  beyond  the  time  sd;  by  the  contract,  he  cannot,  recover  for 
its  use  during  the  overtime.""  An  employe  after  leaving  his  employment  with- 
out cause  may  recover  on  the  quantum  meruit  for  services  actually  performed, 
less  the  employer's  damages  for  the  breach,*"  and  a  contractor  who  has  defectively 
performed  can  recover  the  contract  price,  lass  deductions  for  defective  work."* 

(§  4)  H.  Promise  of  marriage.''^ — ^The  money  value  or  worldly  advantage 
of  the  marriage/'  and  all  the  facts  and  circumstances  of  the  case  and  particu- 
larly the  conduct  of  the  defendant  in  his  whole  intercourse  with  and  treatment 
of  plaintiff,  are  to  be  considered,"*  and  exemplary  damages  are  recoverable  if 
defendant  was  guilty  of  fraud  or  deceit  or  was  moved  by  evil  motives  in  maJdng 
the  contract  or  in  its  breach.*" 

§  5.  Measure  and  elements  of  damages  for  torts.  A,  Miscellaneous  torts. 
Injuries  to  animals.^ — ^The  owner  of  an  animal  killed  by  another's  negligence  is 
entitled  to  the  value  of  the  animal  at  the  time  of  the  injury,  plus  the  sum  ex- 
pended in  a  bona  fide  and  judicious  attempt  to  effect  a  cure,"''  and  while  interest 


61.  Griffith  V.  BlackwateT  Boom  &  I/Utn- 
ber  Co.  fW.  Va.l  48  S.  B.  442.  For  breach  of 
arehlteot's  contract  to  supervise  the  eon- 
structlon  of  a  building,  sueh  sum  as  will 
leave  the  builder  as  well  oft  as  h«  would 
have  been  had  they  performed  their  con- 
tract.    Straus  v.  Buchman,   89  N,  T.   S.   226. 

52.  New  York  Metal  Celling  Co.  v.  City 
Homes  Imp.  Co.,  88  N.  T.  S.  238,  Where  a, 
contractor  ■who  has  been  paid  falls  to  per- 
form In  full,  the  owner's  damages  are  the 
necessary  cost  of  completing  the  work. 
Hebb   V.   Welch   [Mass.]    70  N.  3B!.   440. 

53.  Zlmmermann  v.  Marrln,  86  N,  T.  S. 
lis. 

54.  Citizens'  ISlec.  I<lght  &  Power  Go.  v. 
Gtonzales  Water  Power  Co.  ITex.  Civ.  App.] 
76   S.   W.   577. 

65.  Raywood  Bice,  Canal  &  Mill.  Co.  v. 
Wells  [Tex.  Civ.  App.]  77  S.  W.  253. 


66.  JopUn  Waterworks  Co.  v.  City  of  Jop- 
lln,    177   Mo.    496,    76   S.   W.   960. 

57.  l<oeb  V.  Homer  Compress  &  Mfg.  Co., 
Ill   La.   726,   35  So.   843. 

68.  Plunkett  v.  Meredith  PR.rk.]  77  S.  W. 
600. 

69.  Hau  v.  Weyand,  89  App.  Dlv.  200,  85 
N.   T.   S.   916. 

flO.  Murphy  v.  Sampson,  2  Neb.  Unoff.  297, 
96  N.  W.  494. 

61.     Shultz  V.  Selbel  [Pa.]   B7  A,  1120. 
6a.     See   1   Curr.  I*   848. 

63.  Jacoby  v.  Stark,  20B  HI.  34,  6S  N.  E. 
657. 

64.  Seduction  and  ineffectual  attempt  to 
prove  incontinence  with  others.  Poehlmann 
V.  Kertz,  105  111.  App.  249. 

65.  Jacoby  v.  Stark,  206  111.  34,  68  N.  E, 
557. 

66.  See  1  Curr.  U  849. 

67.  Atwood    V.     Boston    Porwardlng        & 
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on  the  amount  is  not  recoverable  eo  nomine,  the  jnry  may  consider  the  time  that 
has  lapsed  between  the  injury  and  the  trial."'  For  a  permanent  injury  to  a 
horse,  the  damages  are  the  reasonable  hire  during  the  period  of  disability,  plus 
the  diminution  of  market  value  for  the  permanent  injury  (the  aggregate  of  these 
amounts  not  being  greater  than  the  market  value  at  the  time  of  injury,  with  in- 
terest)  plus  any  expenses  incurred  in  keeping  and  treating  the  animal.®" 

Alienation  of  affections.'"' — ^A  husband's  damages  may  include  the  value  of 
his  wife's  services  and  compensation  for  breaking  up  his  home.'^ 

False  imprisonment." — The  damages  recoverable  for  false  imprisonment  in- 
clude in  addition  to  actual  expenses  incurred,  compensation  for  loss  of  time,  in- 
terruption of  business,  bodily  or  mental  suffering  and  humiliation  and  injury  to 
feelings,"  but  in  the  absence  of  malice  or  actual  damages,  nominal  damages  only 
are  recoverable.'* 

Malicious  prosecution.'"' — For  suing  out  an  attachment  maliciously  and  witli- 
out  probable  cause,  the  law  presumes  injury  and  awards  at  least  nominal  dam- 
ages.'" Loss  of  employment  by  reason  of  the  arrest  may  be  recovered  for,"  but 
injuries  to  credit,  character  or  business  are  too  remote  and  speculative.'* 

Infringements  of  patents  and  trade-mwrks  and  unfair  competition.'" — Where 
defendant  has  wrongfully  used  a  manufacturing  machine,  the  right  to  use  sim- 
ilar machines  belonging  solely  to  plaintiff,  the  cost  of  manufacture  by  use  of  the 
machine  and  without  it  may  be  shown,*"  and  the  damages  are  defendant's  profits 
therefrom,  taking  into  consideration  his  entire  business  and  the  expenses  con- 
nected therewith.*^  A  patentee  may  recover  the  entire  net  profits  from  the  sale 
of  the  infringing  article,  where  the  patented  feature  is  the  foundation  of  its 
salability.'^ 

Interference  with  water  rights. — Where  a  defendant  diverts  water  from  a 
stream  to  the  injury  of  a  lower  proprietor,  by  filling  a  reservoir  during  the  rainy 
season  with  water  that  would  otherwise  have  gone  to  waste,  the  damages  are 
only  for  the  actual  available  amount  diverted.*' 

Expulsion  from  association^ — For  wrongful  expulsion  from  an  imincorpo- 
rated  association,  the  damages  may  include  deprivation  of  the  use  and  enjoyment 
of  the  society's  property  and  privileges  of 'membership,  and  the  mental  suffering 
occasioned  by  the  manner  in  which  expulsion  was  effected.** 

(§5)  B.  Loss  or  injuries  to  property. ^^ — Where  a  wagon  is  injured,  the 
expense  of  repairs,**  and  the  sum  expended  for  another  to  take  its  place,  may  be 


Transfer  Co.  [Mass.]  71  N.  B.  72.  For  negli- 
gence in  care  of  street  resulting  In  death  of 
team,  their  value  is  the  measure  of  dam- 
ages. Colburn  v.  "Wilmington  [Del.  Super.] 
56  A.  605.  That  a  mare  killed  was  with 
foal  may  be  considered  as  affecting  the  dam- 
ages Boyer  v.  Chicago,  etc.,  R.  Co.,  123 
Iowa,    248.    98   N.   W.    764.        ^  ^.  ^ 

68  Atwood  V.  Boston  Forwarding  & 
Transfer  Co.  [Mass.]   71  N.  B.   72. 

69.  Telfair  County  v.  Webb,  119  Ga.  916, 
47  S  E  218;  Montgomery  St.  R.  Co.  v.  Hast- 
ings'  138  Ala.  432,   35  So.  412. 

70.  See    1    Curr.   L.    849. 

71.  Rudd  V.  Dewey,  121  Iowa,  454,  86  N.  W. 

973 

72.  Bee  1  Curr.  L.  849.  ' 

73.  Mihalyik   v.    Klein,    22    Pa.    Super.    Ct. 

193 

74.  Maher   v.   Wilson.    139  Cal.   614,    78   P. 

75.  See   1   Curr.  L.   849. 


76.  Door  Cattle  Co.  v.  Dea  Moines  Nat. 
Sank  [Iowa]  98  N.  "W.  918. 

77.  Stoeoker  v.  Nathanson  [Neb.]  98  N. 
W.    1061. 

78.  Dorr  Cattle  Co.  v.  Des  Moines  Nat. 
Bank   [Iowa]   98  N.  W.   918. 

79.  See  1  Curr.  D.  849. 

80.  Westervelt  v.  National  Mfg.  Co.  [Ind. 
App.]    69    N.    B.    169. 

81.  New  York  Bank  Note  Co.  v.  Hamilton 
Bank  Note  Engraving  &  Printing  Co.,  92  App. 
Div.  427,  87  N.  T.  S.  200. 

82.  Piaget  Novelty  Co.  v.  Headley,  123  F. 
897. 

83.  Lonsdale  Co.  v.  Woonsocket  [R.  1.1  56 
A.   44S. 

84.  DahifC  v.  St.  Joseph's  Total  Abstinence 
&  Benevolent  Soc,  76  Conn.  648,  67  A.  692. 

85.  See  1  Curr.  L.  860. 

86.  Rogers  v.  Interurban  St.  R.  Co.,  84 
N.  T.  a.  974;  Montgomery  St.  R.  Co.  v.  Hast- 
ings,  1S8   Ala.    432,    35   So.    412. 
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recovered,'^  and  for  destmetion  of  a  wagon,  its  value  can  be  recovered,  but  not 
the  expense  of  hiring  aiiother  to  take  its  place.'*  For  negligently  destroying 
a  boat,  the  damages  are  the  value  of  the  boat  without  allowance  for  the  value  of 
its  use  during  the  time  of  rebuilding.*' 

For  obstruction  of  the  entrance  to  plaLntifE's  place  of  business,  by  building 
railroad  tracks,  plaintiff  may  recover  his  loss  of  profits,  and  not  merely  the  dif- 
ference in  rental  value  of  the  premises,""  but  where  a  passway  to  residence  prop- 
erty is  obstructed,  the  damages  are  the  diminution,  if  any,  of  the  value  of  the 
use  of  the  house  and  land  during  the  time  of  the  obstruction.*^ 

The  damages  recoverable  under  the  Pennsylvania  statute*^  for  injuries  to 
property  resulting  from  the  building  of  a  sewer  are  such  as  are  the  direct,  im- 
mediate and  necessary  or  unavoidable  consequences  of  the  act  of  eminent  domain 
itself,  irrespective  of  care  or  negligence,'"  and  the  rule  which  limits  a  private 
owner's  liability  for  damages  for  depriving  his  neighbor's  land  of  support,  to 
the  injury  to  the  land  without  regard  to  the  buildings,  does  not  apply  to  a 
municipality  which  in  the  consliuction  of  a  sewer  deprives  land  of  support  and 
injures  a  building  thereon.** 

The  measure  of  damages  to  land  by  flowing  is  not  the  difference  in  market 
value  before  and  after  the  injury,*'  but  must  be  established  by  evidence  tending 
to  show  actual  injury  to  the  property  and  a  decrease  in  its  rental  value.*'  Where 
property  can  be  restored  to  its  former  condition  and  the  cost  of  such  restoration 
would  be  less  than  the  difference  in  values  before  and  after,  the  measure  of  dam- 
ages is  the  cost  of  restoration.*^  For  a  temporary  obstruction  of  a  waterway  in- 
juring an  upper  estate,  the  damages  are  the  value  of  the  crop  lost  and  not  the 
diminished  value  of  the  land.** 

The  damages  recoverable  for  injuries  caused  by  the  construction  of  a  public 
improvement  are  the  difference  between  the  value  of  the  property  before  and  after 
the  construction,**  but  the  reasonable  cost  of  regrading  plaintiff's  lot  is  a  proper 
element  of  damage  from  change  of  street  grade.^ 

For  burning  grass  land,  the  damages  are  the  diminution  of  the  market  value 
of  the  land,^  and  the  damages  for  burning  a  part  of  a  meadow  are  the  expense 
of  reseeding,  together  with  the  value  of  its  product  for  the  time  it  is  idle,  based 
on  what  the  remainder  produced,  not  the  mere  rental  value  of  land  in  the  vi- 


8T.  Rogers  v.  Interurban  St.  R.  Co.,  84  N. 
T.  S.   974. 

88.  Rels  V.  Long  Island  R.  Co.,  88  App. 
Div.    $11,    84  N.   T.    S.   881. 

89.  Ft.  Pitt  Gas  Co.  v.  Bvansvllle  Contract 
Co.    [C.   C.    A.]    123    F.    63. 

90.  That  plaintiff  was  a  lessee  and  could 
have  declined  to  rent,  or  could  have  termi- 
nated his  lease,  is  immaterial.  International 
etc.,  R.  Co.  V.  Capers  [Tex.  Civ.  App.]  77  S.  W. 
39 

91.  Louisville  &  N.  R.  Co.  v.  Carter,  25 
Ky.  L.   R.  1303,  77  S.  W.  719. 

92.  Act  May  16,  1891,  P.  L.  75. 

93.  Removal  of  lateral  support  causing 
injury  to  building.  Fyfe  v.  Turtle  Creek 
Borough,    22   Pa.   Super.  Ct.   292. 

94.  Fyfe  v.  Turtle  Creek  Borough,  22  Pa. 
Super.   Ct.    292. 

95.  McCartney  V.  Phila.,  22  Pa.  Super.  Ct. 
257 

Contra:  San  Antonio,  etc.,  R.  Co.  v.  Kler- 
sey  [Tex.  Civ.  App.]  81  S.  W.  1045.  The 
measure   of  damages  for  floodlner  land  by  a 


railroad  embankment  Is  the  Injury  actually 
occasioned  to  the  date  of  the  suit,  and  not 
the  difference  between  the  market  value  of 
the  property  before  and  after  the  erection 
of  the  embankment.  Atlanta,  etc.,  R.  Co.  v. 
Hlgdon  [Tenn.]  76  S.  W.  895. 

9«.  Mahoney  v.  Kansas  City  [Mo.  App.]  79 
S.  W.  1168;  McCartney  v.  Phila.,  22  Pa.  Super. 
257.  Instruction  authorising  recovery  for 
diminution  In  rental  value,  held  not  prejudi- 
cial. Southern  R.  Co.  v.  Morris,  119  Ga.  234, 
46  S.  E.  85. 

97.  Injury  to  real  estate  caused  by  clog- 
ging up  a  gutter  and  water  overflowing.  City 
of  Cincinnati  v.  Wright,  2  Ohio  N.  P.  (N.  S.) 
53.  Flowage  of  land.  Post  v.  Merritt,  85 
App.  Dlv.  239,  83  N.  T.  S.  611. 

98.  Jones  V.  Kramer  &  Bros.  Co.,  133  N.  C. 
446,  45   S.  E.   827. 

99.  Wheeler  v.  Bloomington,  105  111.  App. 
97. 

1.  Pickles  V.  Ansonla,  76  Conn.  278  66 
A.  552. 

2.  Jackson  v.  Missouri,  etc.,  R.  Co.  [Tex. 
Civ.    App.]    78    S.    W.    724. 
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cinity."  Interest  may  be  added  by  the  Jury  to  the  damage  allowed  for  negligent 
fire  in  most  states/  but  not  in  Kansas." 

I'O'r  destruction  of  omamentd  trees,  the  damages  are  the  difference  between 
the  market  value  of  the  property  with  and  without  the  trees,"  and  damages  for 
the  destrnctioai  of  fruit  trees  may  be  determined  by  aacertaining  their  value  as 
a  distinct  part  of  the  land,  if  susceptible  of  such  measurement,  or  by  ascertain- 
ing the  diSearence  iu  the  value  of  the  land  before  and  after  their  destruetion.' 
Por  desfcraetion  of  growing  crop,  the  damages  are  the  value  of  the  crop  at  the 
time  of  its  destruction,  and  not  its  probable  value  at  maturity,'  or  its  probable 
valuie  at  matiirity  less  the  expense  of  maturing  and  harvestiag  it.*  For  with- 
drawal of  waters  from  land,  recovery  cannot  be  had  for  the  loss  of  a  crop  planted 
with  kaowledge  that  it  would  be  lost,  where  another  crop  would,  have  yielded  a 
good  return."^  Por  wrongfully  pasturing  on  plaintiffs  land,  the  damages  are 
lie  value  of  the  pasturage  or  grass  eaten  or  destroyed  and  the  injury,  if  any,  to 
the  freehold." 

(§5)  C.  Mmtiteamng  mdsance." — For  improperly  flushing  its  sewerE, 
whereby  noxious  gases  are  emitted  to  the  damage  of  surrounding  property,  a 
ci^  may  be  liable  in  damages,"  For  a  nuisance  in  front  of  plaintifE's  residence, 
ccmsiffftig  of  pools  of  water  and  decaying  wood,  caused  hj  unsightly  pile»  ©f 
railway  ties,  he  may  recover  for  all  discomforts  arising  therefrom,  including  vile 
odors,  whether  causing  mental  or  bodily  pain  or  both,  but  not  far  imsightly  ap- 
pearance nor  marring  the  view.^*  For  damages  to  a  boarding  house  caused  by  a 
nuisance,  the  reduction  in  r^ital  value  of  the  rooms  exposed  may  be  recovered," 
and  the  damages  to  the  lessee  of  a  hotel  from  a  nuisance  maintained  in  the 
adjacent  street  are  measured  by  the  injury  to  its  usable  value,  or  the  value  of 
its  use  to  him  as  distinguished  from  its  r^ital  value."  Though  the  lessee  of  a 
hotel  cannot  recover  rents  and  profits  as  such,  of  whieih  he  is  deprived  by  reason 
of  the  maintenance  of  a  nuisance  in  its  vieiniiy,  the  loss  of  these  may  be  con- 
sidered in  determining  the  injury  to  the  usable  value  of  the  premisea.^^ 

(§5)  D.  Trespass  on  lands.^^ — ^For  trespass  to  real  property,  the  damages 
are  such  an  amount  as  will  compensate  for  the  injury  done,  excluding  exemplary 
damages  except  in  exceptional  cases,*"  and  in  an  action  against  a  municipal  cor- 
poration do  not  include  vexation,  hmniliation  and  annoyance^''"  but  for  breaking 
into  plaintifE's  house  to  take  away  a  gas  meter,  compensatory  damages  are  not 
limited  to  the  actual  damage  to  the  house,  but  may  include  the  injury,  insult, 
and  invasion  of  the  privacy  and  interference  with  the  comfort  of  plaintiff  and 


a.  Black  V.  Minneapolis,  etCi,  R.  Co.,  122 
Iowa,  S2,  96  N.  W.  984. 

4.  Burning  meaaow.  Black  v.  Minneapolis, 
etc.  E.  Co.,  122  Iowa,  M,  96  N.  W.  9»4.  Burn- 
ing factory.  LoulavOle  &  N.  B.  Co.  v.  Fort 
[Tenn.]  SO  S.  W.  429.  Burning  barn.  Gult 
etc.,  K.  Co.  V.  Sheperd  [Tex.  Civ.  App.I  76 
S.  W.  800. 

5.  Union  Pao.  H.  Co.  v.  Holmes  EKan.J  T4 
P.  606. 

6  Donahue  v.  Keystone  Gas  Co.,  90  App. 
DlV.   S&6,   85  N.  T.  S.    478. 

T.  Atchison,  etc.,  R.  Co.  v.  Gelser  [Kan.] 
76  P.  68. 

8.  Lester  v.  Highland  Boy  Gold  Mln.  Co. 
[Utah}   76  P.   S41. 

9.  CatUn  Consol.  Canal  Co.  v.  Buster  [Colo. 
App]  73  P-  846.  Where  a  crop  having  no 
market  value  Is  only  partially  destroyed,  the 
measure  Is  the  probable  value  of  the  entire 


crop  less  the  expense  of  maturing,  preparing 
and  marketing.  San  Antonio,  etc.,  R.  Co.  v. 
Klersey  [Tex.  Clv.  App.]  81  S.  W.  1045. 

10.  Good  esse.  Westphal  v.  New  Tork,  76 
App.  DIv.  252,  78  N.  T.  S.   56. 

11.  Sheep.  Pacific  Live  Stock  Co.  v.  Mur- 
ray   [Or.]   76  P.   1079. 

IS.     See  1  Curr.  L,.   852. 

13.  Kolb  v.  Knoxvllte  [Tenn.]  76  S.  W. 
823. 

14.  Houston,  etc:,  R.  Co.  v,  Keaaonover 
[Tex.  Civ.  App.]  81  S.  W.  329;  Houston,  etc., 
R.  Co.  V.  Simpson  [Tex.  Clv.  App.]  81  S.  W. 
353. 

15.  Hoffman  v.  Edison  Blec  Illuralna-tlng 
Co.,   87  App.  Div.    371.  84  N.   T.  &  437. 

16, 17.  Bates  v.  Holbrook,  89  App.  DIv.  G4S. 
85  N.  T.  S.  673. 

18.     See  1   Curr.  I*  853. 

ISi  SO.  Oatrom  v.  San  Antonio  [Tex,  ClVi 
App.)    77   S.  W.   829. 


3  Cur.  Law. 


DAMAGES  §  5B. 


1017 


his  family.''*  For  trespass  in  removiag  soil,  the  damages  are  the  depreciation 
in  the  value  of  the  land/^  and  the  measure  of  damages  for  one  unlawfully  taking 
oil  from  thejand  of  another  is  the  difference  between  its  market  value  and  the 
cost  of  production.'"  Where  timber  is  out  under  belief  of  right  and  manufac- 
tured and  sold  to  an  innocent  purchaser,  the  owner's  damages  against  the  pur- 
chaser are  the  value  of  the  trees,  not  of  the  manufactured  lumber."*  Interest 
on  damages  for  a  continuing  trespass  is  not  to  be  compounded."'  In  North 
Carolina,  all  damages  up  to  the  time  of  the  trial  may  be  recovered."' 

(§  5)  E.^  Conversion." — ^The  measure  of  damages  for  the!  conversion  of 
property  is  its  reasonable  value  at  the  time  and  place  of  taking,"*  with  interest,"" 
and  where  it  has  been  shipped  away  and  sold,  the  cost  of  shipment  cannot  be 
deducted.*"  Where  a  landlord  has  wrongfully  converted  his  tenant's  growing 
crop,  he  is  not  entitled  to  deduct  his  expense  of  harvesting."  The  damages  for 
conversion  by  a  third  person  of  mortgaged  chattels  after  the  mortgagee's  right 
of  possession  ia  complete  are  the  value  of  the  chattels,  their  value  over  the  debt 
being  subject  to  an  accounting  between  the  mortgagor  and  mortgagee.*"  If  plain- 
tiff is  entitled  to  recover  only  a  portion  of  bales  of  cotton  sued  for  and  it  appears 
that  they  are  of  different  value,  he  may  recover  the  pro  rata  value  of  his  por- 
tion in  the  absence  of  proof  that  his  was  the  least  valuable  part.**  Where  a 
conditional  seller  converts  the  goods,  the  buyer's  damages  are  the  value  of  the 
goods  at  the  time  of  conversion  less  the  amount  of  purchase  price  still  unpaid, 
without  deduction  for  the  value  of  the  use  of  the  property.**  The  damages  for 
converting  works  of  art,  the  property  of  the  artist  who  made  them,  are  not  the 
price  usually  charged  for  similar  works,  but  the  expense  to  him  of  reproducing 
them,*"  and  in  an  action  by  an  artist  for  damages  for  the  conversion  of  pieces 
of  his  own  work,  alleged  to  have  no  market  value,  an  instruction  that  the  dam- 


ai.  Reed  v.  New  York  &  R,  Gas  Co.,  »S 
App.   DIv.    453,    87   N.   T.    S.    810. 

22.  Brlnkmeyer  v.  Bethea,  139  Ala.  376,  36 
So.   996. 

23.  Crawford  v.  Forest  OH  Co.,  208  Pa.  B, 
57  A.  47.  Compare  Isom  v.  Rex  Crude  Oil 
Co.,  140  Cal.  678,  74  P.  S94;  Isom  v.  Book,  142 
Cal.  666,   76  P.   506. 

24.  Texas  &  N.  O.  R.  Co.  v.  Jones'  Bx'rs 
[Tex.  Civ.  App.]  77  S.  W.  955. 

25.  Lonsdale  Co.  v.  Woonsooket  [R.  I.]  56 
A.   448. 

26.  Dale  V.  Southern  R.  Co.,  132  N.  C.  705, 
44   S.  E.    399. 

27.  See  1   Curr.  L.   863. 

28.  Defendant  refusing  wrongfully  to 
deliver  stock  deposited  in  escrow  on  fulfill- 
ment of  the  conditions  is  liable  for  its  value, 
the  accumulated  dividends  and  interest  from 
the  date  of  conversion.  Clarke  v.  Sureka 
County  Bank,  123   F.  922. 

Sleasnrei  For  conversion  by  wrongful  levy 
of  attachment,  the  value  of  the  property  with 
interest  from  date  of  levy  until  trial.  Mllner 
&  Kettlg  Co.  V.  De  Loach  Mill  Mfg.  Co.,  139 
Ala.  645,  36  So.  765.  For  conversion  of  tim- 
ber under  an  honest  mistake  as  to  one's 
rights,  the  stumpage  value  plus  interest  from 
date  of  conversion.  Lewis  v.  Virginia  Caro- 
lina Chemical  Co.  [S.  C]  48  S.  E.  280.  For 
conversion  of  an  article  which  has  been 
returned  and  accepted,  its  value  at  the  time 
of  conversion  with  Interest  thereon  until 
trial,  less  its  value  when  returned  with  In- 
terest thereon  from  that  date.  Eldrldge  v. 
Hoefer  tOr.]  77  P.  874.  For  conversion  of 
timber  where   the  trespass  was   not   willful, 


the  stumpage  value  at  the  time  the  trees 
were  cut.  but  If  the  trespass  was  wlUful, 
their  value  at  time  and  place  of  demand  or 
suit  brought.  Trustees  Dartmouth  College 
V.  International  Paper  Co.,  132  F.  92.  Burden 
of  proving  that  the  trespass  was  uninten- 
tional is  on  the  trespasser.  Id.  Where  an 
innocent  trespasser  cut  timber,  danger  of 
fire  from  brush  heaps  left  is  not  an  element 
of  damages.  Chase  v.  Clearfield  Lumber  Co. 
[Pa.]  68  A.  813.  For  conversion  of  a  carload 
of  corn,  the  value  thereof  at  time  of  con- 
version with  interest.  Fordyce  v.  Dempsey 
[Ark.]    82   S.    W.   493. 

29.  Where  defendant's  action  is  a  virtual 
appropriation  of  plaintiff's  property,  they  are 
liable  for  the  value  thereof  from  the  date 
of  its  appropriation  with  Interest,  the  latter 
being  the  measure  of  damages.  Car  of  coal. 
Gulf,  etc.,  R.  Co.  V.  Cleburne  Ice  &  Cold  Stor- 
age Co.  [Tex.  Civ.  App.]  79  S.  W.  836; 
Smyth  v.   Stoddard,   105   111.   App.   510. 

30.  McGlll  V.  Chilhowee  Lumber  Co. 
[Tenn.]  82  S.  W.  210.  The  damage  for  con- 
verting machines  and  shipping  them  abroad 
is  their  local  value  and  not  their  foreign 
value,  less  the  expense  of  returning  them. 
United  Shoe  Machinery  Co.  v.  Holt  [Mass.] 
69   N.   B.   1056. 

31.  Fagan  v.  Vogt  [Tex.  Civ.  App.]  80  S. 
W.  664. 

32.  Biehler  v.  Irwin,  84  N.  Y.  S.  574. 

33.  First  Nat.  Bank  v.  San  Antonio,  etc., 
R.  Co.   [Tex.]  77  S.  W.   410. 

84.     Clark  V.  Clement,  75  Vt.  417,  66  A.  »4. 
as,  36.    X,add  v.  Ney  [Tex.  Civ.  App.]  81  S. 
W.   1007. 
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ages  would  be  its  value  to  him  if  it  was  impracticable  to  replace  it  is  improper, 
there  being  no  evidence  of  impracticability.'^ 

(§5)  F.  Wrongful  taking  or  detention  of  property." — For  vsrongful  ast- 
tachment,  tlie  damages  are  the  depreciation  in  value  of  plaintiff's  goods  while  the 
attachment  was  undissolved,^'  and  where  a  wrongful  levy  destroys  a  saloon  busi- 
ness, plaintiff's  license  valuable  to  no  one  else  may  be  considered  as  an  element 
of  the  damages,'"  and  he  may  recover  reasonable  clerk  hire  which  under  contract 
he  has  been  obliged  to  pay.*"  For  the  wrongful  seizure  of  a  stock  of  goods  under 
chattel  mortgage,  where  the  owner  afterward  procures  the  appointment  of  a  re- 
ceiver, the  damages  are  first,  the  depreciation  in  value  of  the  stock  prior  to  the 
receiver's  receipt  of  them;  second,  loss  of  probable  profits  for  the  same  period; 
third,  loss  of  financial  standing  and  credit;  fourth,  exemplary  damages  if  malice 
is  shown. *^  Where  defendant  in  replevin  cannot  re-deliver,  plaintiff's  damages 
may  be  assessed  at  the  value  of  the  property  at  the  time  of  the  trial,*^  without 
interest,*'  and  if  that  be  less  than  at  any  time  previous,  since  the  conversion, 
damages  for  the  depreciation."  Good  faith  defendants  in  ejectment  are  en- 
titled, on  assessment  of  mesne  profits,  to  have  deducted  therefrom  taxes,  insur- 
ance, improvements,  necessary  repairs,  and  agents'  commissions.*^  Though  the 
owner  of  property  retained  possession,  if  he  was  deprived  of  its  use  by  the  levj' 
of  a  void  process,  he  can  recover  the  value  of  such  use.*°  Where  the  rate  of 
interest  is  lowered  by  statute  pending  suit  in  replevin,  plaintiff  will  recover  in- 
terest at  the  old  rate  up  to  the  time  of  the  change,  and  at  the  new  rate  there- 
after.*' 

(§5)  O.  Libel  and  slander.*^ — Where  the  words  spoken  are  slanderous 
per  se,  malice  is  conclusively  presumed  for  the  purpose  of  recovering  actual  or 
compensatory  damages.**  Such  malice,  however,  is  not  the  actual  malice  neces- 
sary to  be  shown  to  authorize  punitive  damages,'"  and  defendant  may  show  his 
good  faith,  his  motive  and  the  circumstances  prompting  the  utterance  of  the 
slanderous  words,  to  relieve  himself  of  the  liability  for  punitive  damages."^  Men- 
tal suffering  resulting  from  libel  may  be  considered  in  estimating  damages.°- 

(§5)  H.  Personal  injuries. ^^ — The  damages  recoverable  for  negligence  re- 
sulting in  personal  injuries  must  be  compensatory,^*  excluding  exemplary  or 
punitive  damages,  and  including  remuneration  for  necessary  expenditures,  loss 
of  time,  mental  and  physical  pain  and  suffering,  and  permanent  disability  where 


37.     See  1  Curr.  L.  854. 

88.  Eng-elke  &  F.  Mill.  Co.  v.  Grunthal 
[Fla.]   35  So.   17. 

89,  40.  Hooka  V.  PafCora  [Tex.  Civ.  App.] 
78   S.  W.    991. 

41.     Tootle  V.  Kent,  12  Okl.  674,  73  P.  310. 

4S.  La  Vie  v.  Crosby,  4.3  Or.  612,  74  P.  220; 
Nolen  V.  Sevine  [Tex.  Civ.  App.]  81  S.  W. 
990. 

45.  44.  La  Vie  v.  Crosby,  43  Or.  612,  74  P. 
220. 

4.'5.  Muthersbaugh  v.  MoCabe,  22  Pa.  Super. 
Ct.   587. 

46.  Low  V.  Ne  Smith  [Tex.  Civ.  App.]  77 
S.  W.  32. 

47.  Sallng  V.  Bolander  [C.  C.  A.]  12B  F. 
701. 

48.  See  1  Curr.  L.  855. 

49.  Wrege  v.  Jones  [N.  D.]  100  N.  W.  705; 
Covington  v.  Roberson,  111  La,  326,  36  So. 
586. 

50.  Wrege  v.  Jones  [N.  D.]  100  N.  W.  705; 
Covinglon  v.  Roberson,  111  La.  328,  35  So. 
BS6.     In   an  action  for  libel,  an  instruotlon 


that  it  was  within  the  power  of  the  jury 
to  award  punitive  damages,  but  in  the  judg- 
ment of  the  court  it  was  not  a  case  for  such 
damages,  was  not  prejudicial  where  such 
damages  were  not  given.  Butler  v.  Barret. 
130  F.   944. 

51.  Wrege  v.  Jones  [N.  D.]  100  N.  W.  705. 

52.  Butler  v.  Barret,  130  F.   944. 

53.  See  1  Curr.  L.  855. 

54.  Hill  V.  Union  R.  Co.  [R.  I.]  57  A.  374; 
Chicago  &  N.  W.  R.  Co.  v.  De  Clow  [G.  C.  A.] 
124  P.  142;  Fries  v.  American  Lead  Pencil 
Co.,  141  Cal.  610,  75  P.  164;  Cameron  Mill  & 
Elevator  Co.  v.  Anderson  [Tex.  Civ.  App.]  78 
S.  W.  8;  Nashville,  etc.,  R.  Co.  v.  Witherspoon 
[Tenn.l  78  S.  W.  1052;  City  of  Pueblo  v.  Tim- 
bers [Colo.]  72  P.  1059.  "Actual"  damages 
held  properly  described  in  instruction. 
Hutchison  V.  Summerville,  66  S.  C.  442,  45  S. 
E.  8.  Instruction  placing  the  only  limitation 
on  the  amount  awarded,  the  amount  demand- 
ed In  the  complaint  Is  erroneous.  Kansas 
City,  etc.,  R.  Co.  r.  Thornhlll  [Ala.]  37  So. 
412. 


3  Cur.  Law. 


DAMAGES  §  oH. 


1019 


that  is  shown  as  a  result."  Plaintiff  may  recover  for  such  injuries  as  the  evi- 
dence shows  are  reasonably  certain  to  result  from  the  injury/"  but  possible  or 
even  probable  future  effects  are  too  remote  and  speculative  to  form  any  basis  of 
legal  injury."^  Impairment  of  mind  by  an  accident  may  be  considered  as  an 
element  of  damages,^'  but  mental  annoyance  or  humiliation  is  not  an  element.^* 
Eecovery  may  be  had  for  future  pain  and  suffering  in  a  proper  case,  though  no 
impairment  of  earning  power  is  shown/"  but  it  may  only  be  on  the  basis  of  plainr 
tiff's  expectancy  of  life  considering  the  injury,  not  on  his  expectancy  before  the 
iinjury.*^  Injuries  attributable  to  previous  dissipation  are  not  recoverable  for,°^ 
but  recovery  may  be  had  for  the  aggravation  of  an  existing  infirmity  of  which 
plaintiff  was  ignorant  and  which  did  not  interfere  with  his  general  health,  where 
the  effect  of  the  aggravation  is  to  partially  disable.''    An  invalid  passenger  in- 


55.  Chicago  City  R.  Co.  v.  Carroll,  206 
HI.  318,  68  N.  E.  1087. 

Loss  of  time  and  vragrea  may  be  recovered. 
@lenn  v.  Philadelphia  &  "W.  C.  Traction  Co., 
206  Pa.  135,  55  A.  860.  Plaintiff  held  not  en- 
titled to  compensation  for  loss  of  earnings 
because  not  actually  Incapacitated.  Sohreck 
V.  Jersey  City,  etc.,  R.  Co.  [N.  J.  Law]  65  A. 
650. 

Past  and  fntnre  damages:  Past  and  future 
pain  and  suffering  may  be  recovered  for. 
Jarrell  v.  Wilmington  [Del.  Super.]  56  A. 
379;  Maguire  v.  St.  Louis  Transit  Co.  [Mo. 
App.]  78  S.  W.  838;  Chicago  City  R.  Co.  v. 
Carroll,  206  111.  318,  68  N.  E.  1087;  Buce  V. 
Bldon,  122  Iowa,  92,  97  N.  W.  989;  Hallum  v. 
Omro  [Wis.]  99  N.  W.  1051.  Future  loss  of 
time.  Stanley  v.  Cedar  Rapids,  etc.,  R.  Co., 
119  Iowa,  526,  93  N.  W.  489;  Cotant  V.  Boone 
Suburban  R.  Co.  [Iowa]  99  N.  W.  115. 

ImpaLrment  of  earning  power  t  Effect  on 
former  occupation  only  need  be  considered. 
Barnett  &  Record  Co.  v.  Schlapka,  208  111. 
426,  70  N.  E.  343.  Plaintiff's  previous  earn- 
ings may  be  shown,  though  not  working  at 
his  trade  at  the  time  of  injury.  West  Chi- 
cago St.  R.  Co.  V.  Dougherty,  209  111.  241,  70 
N.  E.  586;  Missouri,  etc.,  R.  Co.  v.  Flood 
[Tex.  Civ.  App.]  79  S.  W.  1106.  Impairment 
held  sufficiently  shown.  Cotant  v.  Boone  Su- 
burban R.  Co.  [Iowa]  99  N.  W.  115.  Earning 
capacity  at  time  of  injury  is  not  conclusive. 
Galveston,  etc.,  R.  Co.  v.  Appel  [Tex.  Civ. 
App.]  77  S.  W.  635. 

Medieal  attendance  and  nursing:  Plaintiff's 
liability  determines  that  of  defendant,  though 
physician  testifies  that  he  does  not  know 
who  owes  him.  Chicago,  etc.,  R.  Co.  v.  Wise, 
206  111.  453,  69  N.  E.  500.  Married  woman 
cannot  recover  for  attendance  procured  by 
her  husband.  Gilson  v.  Cadillac  [Mich.]  96 
N.  W.  1084.  She  may  be  liable,  however. 
T.awson  V.  Seattle  &  R.  R.  Co.,  34  Wash.  500, 
76  P.  71.  Evidence  sufficient  to  show  that 
plaintiff's  daughter  was  entitled  to  com- 
pensation. Wissler  v.  Atlantic,  123  Iowa,  11, 
98  N.  W.  131.  Plaintiff's  promise  to  reim- 
burse poor  officers  for  his  care  warrants  his 
recovery.  Vedder  v.  Delaney,  122  Iowa,  583, 
98  N.  W.  373.  That  part  of  the  expense  was 
incurred  in  another  state  is  immaterial.  Id. 
Medical  services  and  nursing  cannot  be  re- 
covered for  In  the  absence  of  any  evidence 
that  plaintiff  has  paid  for  or  incurred  any 
liability  therefor.  Heater  v.  Delaware,  etc., 
R.  Co.,  90  App.  Div.  496,  86  N.  T.  S.  624. 
Evidence  of  expenditure  and  liability  held 
sufficient.     Campbell  v.  Stanberry  [Mo.  App.] 


78  S.  W.  292.  Evidence  held  sufficient  to  base 
recovery.  Ball  v.  Gussenhoven  [Mont.]  74  P. 
871.  Not  where  no  proof  Is  made  of  amount 
or  value.  Waldopfel  v.  St.  Louis  Transit  Co., 
102  Mo.  App.  524,  77  S.  W.  128.  Or  reasona- 
bleness of  charge.  Missouri,  etc.,  R.  Co.  v. 
Harrison  [Tex.  Civ.  App.]  77  S.  W.  1036.  Er- 
ror, If  any,  in  allowing  recovery  for  medi- 
cines Is  harmless  where  the  verdict  is  less 
than  the  undisputed  evidence  of  other  ele- 
ments. Abbitt  V.  St.  Louis  Transit  Co.  [Mo. 
App.]    79    S.    W.    496. 

Mental  suffering  growing  out  of  apprehen- 
sions for  plaintiff's  own  life.  Ft.  Worth  Iron 
Works  V.  Partin  [Tex.  Civ.  App.]  76  S.  W. 
236. 

Disfigurement:  Future  pain  and  anguisn 
may  be  recovered  for,  though  there  Is  no  dis- 
figurement of  the  body.  Br  ten  v.  St.  Louis 
Transit  Co.,  102  Mo.  App.  285,  76  S.  W.  727; 
Kennedy  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
78  S.  W.   77. 

50.  Need  not  appear  from  preponderance 
of  the  evidence  to  be  reasonably  certain. 
Cameron  Mill  &  Elevator  Co.  v.  Anderson 
[Tex.  Civ.  App.]  78  S.  W.  8.  May  recover  for 
future  suffering  "reasonably  apparent."  Har- 
rison V.  Incorporated  Town  of  Ayrshire,  123 
Iowa,    528,    99    N.    W.    132. 

57.  Chicago  &  N.  W.  R.  Co.  v.  De  Clow 
[C.  C.  A.]  124  F.  142;  Briggs  v.  New  York, 
etc.,  R.  Co.,  177  N.  T.  59,  69  N.  E.  223; 
Schwend  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
80  S.  W.  40.  "Likely"  future  pain  not  re- 
coverable. Albln  V.  Chicago,  etc.,  R.  Co.  [Mo. 
App.]   77   S.    W.    163. 

58.  Baumann  v.  Reiss  Coal  Co.,  118  Wis. 
330,   95  N.  W.  139. 

59.  Chicago  City  R.  Co.  v.  Mauger,  105 
111.   App.   679. 

60.  Chicago  Union  Traction  Co.  v.  Chu- 
gren,  209  111.  429,  70  N.  E.  573.  Where,  with- 
out a  surgical  operation,  an  Injury  would 
remain  unchanged,  the  pain  one  would  un- 
dergo from  an  operation  If  one  should  be- 
come necessary  may  be  considered.  Beattie 
v.  Detroit  [Mich.]  100  N.  W.  574.  Instruction 
to  consider  as  elements,  loss  of  time,  pain, 
necessary  expenses,  and  whether  or  not  in- 
juries were  permanent,  is  correct.  Illinois 
Terminal  R.  Co.  v.  Thompson  [111.]  71  N.  E. 
328. 

61.  Howell  V.  Lansing  City  Elec.  R.  Co. 
[Mich.]    99   N.   W.    406. 

62.  Ford  v.  Kansas  City  [Mo.]  79  S  W. 
923. 

63.  Atlantic  &  B.  R.  Co.  v.  Douglas  119 
Qa.   658,   46   S.  E.    867. 
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jiired  by  a  carrier  is  entitled  to  recover  for  an  increase  of  existing  ailments  there- 
by occasioned,  in  Missouri,®*  but  in  Michigan,  if  a  pre-existing  disease  is  ag- 
gravated by  the  injury,  plaintiff  cannot  recover  therefor,  though  he  may  recover 
for  all  injuries  resulting  solely  from  the  accident,  though  his  disease  makes  him 
more  susceptible  to  injury,*"  and  generally,  plaintiff's  susceptibiliiy  to  a  par- 
ticular injury  will  not  deprive  him  of  his  damages.'"  Mental  suffering  need  not 
be  shown  by  direct  proof  when  the  injury  is  serious  and  permanent,®^  but  may 
be  inferred  from  evidence  of  physical  sufEering,"*  and  where  bodily  injuries  are 
alleged  and  proved,  mental  anguish,  distinguished  from  physical  pain,  is  a  proper 
element  of  damage,  though  not  declared  on,  and  though  there  is  no  disfigurement 
of  the  person."'  Mental  suffering  naturally  attending  and  incident  to  physical 
pain,  prolonged  by  the  failure  of  a  physician  to  discover  the  seat  of  an  injury, 
is  a  proper  element  of  damage  in  an  action  for  malpractice.'"'  Plaintiff  with  a 
broken  ankle  and  consequent  weakness  thereof  is  entitled  to  compensation  for 
future  pain  and  impairment  of  earning  power,  though  he  remains  in  the  same 
employment  as  before  the  injury."^  For  an  assault,  the  damages  should  be  such 
a  sum  as  will  compensate  for  injuries  to  the  person,  for  physical  and  mental  pain 
suffered  therefrom  and  for  loss  of  time  sustained  by  reason  of  the  injuries.''^ 
Where  there  has  been  complete  destruction  of  eamiag  capacity,  the  pecuniary 
loss  is  estimated  by  the  capital,  which  at  a  fair  rate  of  interest  will  produce  a 
sum  equal  to  average  wages  likely  to  be  earned  during  the  injured  person's  ex- 
pectancy of  life,  less  such  a  sum  as  at  compound  interest  for  the  same  period 
will  equal  and  offset  such  sum.'* 

§  6.  Excessive  and  inadequate  damagesJ* — Verdicts  showing  willful  disre- 
gard of  the  testimony  will  not  be  permitted  to  stand,  whether  excessive  or  inade- 
quate,'" except  in  Kentucky,  where  inadequacy  of  recovery  in  personal  injury 
cases  is  remediless,'"  unless  insufficient  to  cover  the  actual  pecuniary  injury  sus- 
tained.'" The  court,  however,  will  not  interfere  with  a  verdict  on  account  of 
excessiveness  or  inadequacy  of  damages,  xmless  the  amount  is  so  out  of  propor- 
tion to  the  injury  as  to  indicate  passion  or  prejudice  on  the  part  of  the  jury, 
and  cannot  be  accounted  for  in  any  other  manner.'*    Where  the  trial  has  been 


64.  Mathew  v.  Wabash  R.  Co.  [Mo.  App.] 
78  S.  W.  271. 

65.  Hunter  v.  Durand  (Mich.]  100  N.  W. 
191. 

66.  Galveston,  etc,  R.  Ck).  V,  Butohek  tTex. 
Civ.   App.]    78    S.  W.    740. 

67.  Galveston,  etc.,  R.  Co.  v.  Hubbard  [Ter. 
Civ.  App.]    76   S.  W.   764. 

68.  Galveston  City  R.  Co.  v.  Chapman 
[Tex.  Civ.  App.]  80  S.  W.  856;  Gagnler  v.  Far- 
go, 12  N.  D.  219,  96  N.  W.  841.  Not  from  at- 
tack of  chills  and  fever.  Houston,  etc.,  R. 
Co.  V.  Reasonover  [Tex.  Civ.  App.]  81  S.  W. 
329;  Houston,  etc.,  R.  Co.  v.  Simpson  [Tex. 
Civ.  App.]  81  S.  W.  363.  Pain  and  suffering 
for  which  compensation  Is  allowed  la  not  con- 
fined to  mere  physical  aches,  but  includes 
mental  anirulsh,  the  sense  of  loss  and  bur- 
den, Inconvenience  and  embarrassment.  Rice 
V.  Council  Bluffs  [Iowa]  100  N.  W.  506. 

68.  Kennedy  v.  St.  Iiouls  Transit  Co. 
[Mo.  App.]   78   S.  "W.  77. 

70.  Manser  v.  Collins  [Kan.]  76  P.  861. 

71.  Duffy  V.  St  Louis  Transit  Co.  [Mo. 
App.]  78  S.  W.  831. 

72.  Beavers  v.  Bowen  [Ky.]  80  S.  W.  1166. 
78.     Peterson  v,  Roessler   Chemical  Co.,  131 

P.  166. 

74.     See  1  Curr.  L.  867. 


75.  Hill  V.  Union  St.  R.  Co.  [R.  I.]  67  A. 
374;  Tathwell  v.  Cedar  Rapids,  122  Iowa,  60, 
97  N.  W.  96;  Hurley  v.  Metropolitan  St.  R. 
Co.,  87  App.  Div.  66,  83  N.  T.  &  1082;  Parley 
V.  Missouri,  etc,  R.  Co.  [Tex.  Civ.  App.]  77 
S.  W.  1040;  Kennedy  v.  St  Louis  Transit  Co. 
[Mo.  App.]  78  S.  W.  77.  Verdicts  in  assault 
and  battery  in  Vermont  may  be  set  aside  as 
well  for  Inadequacy  as  for  excessiveness. 
Barrette  v.  Carr,  75  Vt.  425,  56  A.  93. 

76.  Code,  S  341.  Stroh  v.  South  Covington 
&  C  St.  R.  Co.,  26  Ky.  L.  R.  1868,  78  S.  W. 
1120.  May  be  set  aside  if  excessive.  Mo- 
bile, etc.,  R.  Co.  v.  Reeves,  25  Ky.  L.  R.  2236. 
80  S.  W.  471. 

77.  Loss  of  time  Is  such  a  loss  as  must 
be  compensated.  Verdict  of  one  cent  for 
injuries  entailing'  loss  of  time  worth  J800 
set  aside.  Baries  v.  Louisville  Elec  Light 
Co.,  25  Ky.  L.   R.  2303,   80  S.  W.  814. 

78.  Occidental  Consol.  Mln.  Co.  v.  Corn- 
stock  Tunnel  Co.,  125  P.  244;  Indianapolis  St 
R.  Co.  V.  Schmidt  [Ind.]  71  N.  E.  201;  Denver 
Consol.  Elec.  Co.  v.  Lawrence,  31  Colo.  301, 
73  P.  89.  Prejudice,  partiality  and  corrup- 
tion must  be  apparent.  Southern  Ind.  R.  Co 
V.  Davis,  32  Ind.  App.  6«9,  69  N.  E.  550.  In- 
adequacy of  recovery.  Tathwell  v.  Cedar 
Rapids.   122  Iowa,   60,   97  N.  W.   96.     $10  for 
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brought  on  too  soon  to  determine  whether  injuries  will  be  permanent,  a  verdict 
awarding  damages  suitable  to  a  permanent  serious  injury  will  be  set  aside,'"  and 
where  the  verdict  exceeds  the  amount  established  by  plaintiff's  evidence,  it  will 
be  reduced  to  correspond.'"  In  an  action  for  wiongfid  death  in  West  Virginia, 
a  verdict  for  less  than  $10,000  wiU  not  be  set  aside  unless  clearly  the  result  of 
passion,  prejudice,  partiality  or  corruption."  An  excessive  verdict  may  be  cured 
by  a  remittitur,**  unless  so  grossly  excessive  as  to  indicate  passion,  partiality, 
or  misconception  of  the  evidence,'*  in  which  case  a  remittitxir  is  not  allow- 
able, and  the  verdict  should  be  set  aside  and  a  new  trial  granted.'*  The  excessive- 
ness  of  the  verdict  cannot  be  considered  on  appeal  where  it  is  not  pointed  out 
wherein  it  is  excessive,  and  the  evidence  bearing  on  the  extent  and  nature  of  the 
injury  is  not  in  the  record;'"  an  assignment  of  error  that  the  damages  are  ex- 
cessive presents  no  question  for  consideration  in  an  action  arising  on  contract," 
and  a  mere  general  assignment  of  excessiveness  is  ineffective  in  any  case  in 
Texas."  Holdings  on  the  excessiveness  and  adequacy  of  recovery  are  collected 
and  classified  in  the  footnote."  Fractures,  dislocations  and  injuries  to  and  loss 
of  limbs." 


damages  for  change  of  grade  of  street,  caus- 
ing water  to  stand  In  front  of  plaintiff's 
premises,  does  not  show  passion  or  prejudice. 
Howard  v.  Lamonl  [Iowa]  100  N.  W.  62.  The 
assessment  of  damages  for  personal  Injuries 
is  peculiarly  for  the  Jury,  and  unless  the 
amount  of  the  verdict  clearly  indicates  pas- 
sion or  prejudice,  it  cannot  properly  be  set 
aside.  Rice  v.  Council  BlufEs  [Iowa]  100  N. 
W.  506. 

79.  Kanen  v.  Philadelphia  &  R.  Co.  [N. 
J.  Law]  57  A.  268.  Surgical  operation  In- 
tervening, doubt  as  to  its  beneficial  effect. 
Searles  v.  Elizabeth,  etc.,  R.  Co.  [N.  J.  Law] 
57  A.  134. 

80.  Leavy  v.  Manhattan  Delivery  Co.,  87 
N.  T.  S.  499;  Klmmel  v.  Interurban  St.  R. 
Co.,  87  N.  T.  S.  466.  A  judgment  for  the  con- 
version of  property  for  a  sum  greater  than 
any  testimony  shows  the  value  of  the  prop- 
erty to  have  been  cannot  be  sustained.  Nolen 
V.  Sevine  [Tex.  Civ.  App.]  81  S.  W.  990. 

81.  Thomas  v.  Wheeling  Electrical  Co.,  64 
W.  Va.   395,  46  S.  E.  217. 

sa.  Chicago  City  R.  Co.  v.  Gemmill  [111.] 
71  N.  E.  43;  Chicago,  etc.,  R.  Co.  v.  Krayen- 
buhl  [Neb.]  98  N.  W.  44;  Lynch  v.  Burns 
[Tex.  Civ.  App.]  79  S.  W.  1084;  Coxe  Bros.  & 
Co.  V.  Anoka  Waterworks,  Eleo.  Light  & 
Power  Co.  [Minn.]  97  N.  W.  459;  Ft.  Worth, 
etc.,  R.  Co.  V.  Llnthicum  [Tex.  Civ.  App.]  77 
S.  W.  40;  Chicago,  etc.,  R.  Co.  v.  Rhodes 
[Tex.  Civ.  App.]  80  S.  W.  869;  Landry  v.  New 
Orleans  Shipwright  Co.,  112  La.  550,  36  So. 
648. 

83.  Chicago   City  R.    Co.   v.   Gemmill    [111.] 

71  N.  B.  43.  tlS.OOO  may  be  reduced  to  $9,000. 
Chicago,  etc.,  R.  Co.  v.  Krayenbuhl  [Neb.] 
98  N.   W.   44. 

84.  Remittitur  of  $450  of  a  $600  verdict 
held  improper.  Plaunt  v.  Railway  Transfer 
Co.,  90  Minn.  499,  97  N.  W.  433. 

85.  City  of  Pueblo  V.  Timbers,  31  Colo.  215 

72  P.  1059. 

86.  Conner  v.  Andrews  Land,  Home  &  Im- 
provement Co.   [Ind.]  70  N.  E.   376. 

87.  Dist.  Ct.  Rule  68  (67  S.  W.  xxv).  In- 
ternational &  G.  N.  R.  Co.  V.  McVey  [Tex. 
Civ.  App.]  81  S.  W.  991.  Excessiveness  may 
be    considered     on    appeal,    notwithstanding 


generality  of  assignment  of  error.  Galves- 
ton, etc.,  R.  Co.  V.  Appel  [Tex.  Civ.  App.]  77 
S.   W.   635.. 

88.  RECOVERIES  HEIiD  BTOT  EXCES- 
SIVE. Breach  of  contract:  $6,000  (board, 
room  and  care  In  sickness  for  10  years,  re- 
cipient suggesting  $1,000  a  year  as  a  proper 
allowance).  Trldell  v.  Munhall,  124  P.  802. 
$6,000  (misrepresentation  as  to  leases  in  ef- 
fect on  real  estate  sold).  Ettlinger  v.  Well, 
94  App.  Div.  291,  87  N.  T.  S.  1049.  $500 
(against  bank  for  dishonoring  check). 
American  Nat.  Bank  v.  Morey,  25  Ky.  L.  R. 
2151,  80  S.  W.  157. 

Bread!  of  marriage  promise:  $2,500  (ag- 
gravated by  seduction  and  effort  to  prove 
incontinence  with  others).  Poehlmann  v. 
Kertz,    105    111.    App.    249. 

Torts  In  general:  $2,000  for  injuries  to 
a  wharf  caused  by  a  vessel  running  Into  it, 
where  it  would  take  16  to  30  days  to  re- 
pair at  a  loss  of  time  amounting  to  $500  and 
the  cost  of  repairs  amounting  to  from  $1,- 
300.00  to  $1,800.00.  Alaska  S.  S.  Co.  v.  Collins 
[C.  C.  A.]  127  P.  937.  $400  (injuries  to  build- 
ing estimated  at  from  $50  to  $600).  Cumber- 
land Tel.  &  T.  Co.  v.  Foster,  25  Ky.  L.  R. 
1465,  78  S.  W.  150.  $800  (injuries  to  hack, 
killing  horse  and  destroying  harness).  South 
Covington,  etc.,  R.  Co.  v.  MoHugh,  25  Ky. 
L.  R.  1112,  77  S.  W.  202.  $115  (injury  to 
goods  by  water,  proof  being  $165).  Ruben- 
stein  V.  Hudson.  86  N.  Y.  S.   750. 

Wrongful  eiectlon  of  passenger:  $1,000 
(ejection  from  train  on  wet  day  resulting  in 
sickness  and  rheumatism,  Impairing  earning 
power).  Pennsylvania  R.  Co.  v.  Palmer  [C. 
C.  A.]  127  F.  956.  $250  (being  put  off  at  sun- 
down six  miles  from  station  at  which  plain- 
tiff was  to  take  another  train.  No  hotel). 
Houston,  etc.,  R.  Co.  v.  MoNeel  [Tex.  Civ. 
App.]  76  S.  W.  206.  $1,000  (Passenger 
wrongfully  put  off  at  way  station  on  journey 
to  procure  medical  treatment).  Gulf,  etc., 
R.  Co.  V.  Moore  [Tex.  Civ.  App.]  80  S.  W.  426. 

Assault:  $1,000  (against  carrier  for  as- 
sault by  its  servant,  kicking  out  three 
teeth).  O'Donnel  v.  St.  Louis  Transit  Co. 
[Mo.  App.]  80  S.  W.  315.  $225  (For  black- 
ened eye  from  assault).  Schmltz  v.  Kirchan 
32  Wash.  546,   73  P.   678. 
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§  t.     Pleading,  evidence  and  procedure.    A.  Pleading.^" — General  averments 
of  damage  are  sufficient  to  found  recovery  for  all  damages  necessarily  resulting 


Malicious  prosecntloni  $1,000.  Eggett  V. 
Allen,  119  Wis.  625,  96  N.  W.  803.  $7,500 
(Nolle  pros,  entered  after  several  adjourn- 
ments). National  Surety  Co.  v.  Mabry,  139 
Ala.  217,  35  So.  698.  $25,000.00  ($5,000  at- 
torneys' fees  Incurred).  Rawson  v.  Leggett, 
90  N.  T.  S.  5. 

False  imprisonment  I  $500  (Compelling 
plaintiff  to  return  on  crowded  street  to  de- 
fendant's store  on  charge  of  shoplifting). 
Dunlevy  v.  Wolferman  [Mo.  App.]  79  S.  W. 
1165. 

Trespass:  $150  (Breaking  into  house  to 
take  out  gas  meter,  actual  damage  to  door 
being  nominal).  Reed  v.  New  Tork  &  R. 
Gas  Co.,  93  App.  Div.  463,  87  N.  Y.  S.  810. 

NondellTery  o«  telegram:  $1,316  (Mental 
anguish  to  husband  for  telegraph  company's 
failure  to  promptly  deliver  telegram  an- 
nouncing serious  illness  of  wife,  her  death 
and  burial  occurring  before  his  arrival). 
Western  Union  Tel.  Co.  v.  Hamilton  [Tex. 
Civ.  App.]  81  S.  W.  1052.  $1,975  (Nondeliv- 
ery of  telegram  announcing  death  of  father). 
Western  Union  Tel.  Co.  v.  Bowen  [Tex.  Civ. 
App.]   76  S.  W.  613. 

Personal  injuries:  $1,500  (For  severe  per- 
manent injury  to  child  of  six).  Riohter  v.  Ex- 
celsior Brew.  Co.  [N.  J.  Law]  56  A.  236. 
$1,000  (Housekeeper  35  years  old.  Injuries 
causing  3  months'  confinement  to  bed).  Mc- 
Namara  v.  St.  Louis  Transit  Co.  [Mo. 
App.]  80  S.  W.  303.  $585  (Aged  man  confined 
to  his  bed  several  weeks,  sustained  money 
loss  of  $160  and  doctor's  bill  of  $25).  City 
of  Covington  V.  Miles  [Ky.]  82  S.  W.  281. 
$450  (Lame  for  several  days  as  a  result  of 
being  bitten  by  a  dog).  Murray  v.  Hulbert 
[Conn.]  58  A.  3.  $16,000  (Railroad  bralie- 
man,  27;  total  physical  wreck).  Galveston, 
etc.,  R.  Co.  V.  Appel  [Tex.  Civ.  App.]  77  S. 
W.  635.  $2,810  (Woman  seriously  injured, 
five  years  would  elapse  before  she  fully  re- 
covered). Evans  v.  Iowa  City  [Iowa]  100  N. 
W.  1112.  $665  (Injury  to  leg  of  blind  man 
who  had  paid  $100  doctor's  bill).  Hill  v. 
Glenwood  [Iowa]  100  N.  W.  522.  $260  (Injury 
causing  6  months'  sickness,  disability  redu- 
I  I  cing  earning  power  from  $1.00  to  35  cents  per 
day).  West  Kentucky  Tel.  Co.  v.  Pharis,  25 
Ky.  L.  R.  1838,  78  S.  W.  917.  $1,500  (Loss 
of  services  of  son  of  19  earning  $11  per  week. 
Recovery  not  complete).  Scamell  v.  St.  Louis 
Transit  Co.  [Mo.  App.]  77  S.  W.  1021.  $600 
(To  husband  for  injuries  to  wife.  Ill  8 
weeks  and  $219.50  paid  for  medical  attend- 
ance). Tandy  v.  St.  Louis  Transit  Co.,  178 
Mo.  240,  77  S.  W.  994.  $5,000  (Serious  and 
perhaps  permanent  injury  to  young  man  of 
22).  Luckel  v.  Century  Bldg.  Co.,  177  Mo. 
608,  76  S.  W.  1035.  $4,000  (Permanent  In- 
jury to  man  54  reducing  earning  power  from 
$1  000  to  $350  annually).  Jordan  v.  Cedar 
Rapids  &  M.  C.  R.  Co.  [Iowa]  99  N.  W.  693. 
$9,000  (Female  18  years  old  for  permanent  in- 
juries incapacitating  from  work).  Michigan 
City  V.  Phillips  [Ind.]  71  N.  B.  205.  $2,000 
(Dislocation  of  shoulder  and  fracture  of  an 
arm  and  permanent  injury  to  nerves).  Rice 
V.  Council  Bluffs  [Iowa]  100  N.  W.  506. 
$9,000  (No  showing  as  to  expectancy  of  life 
or  earning  capacity  and  evidence  as  to  per- 
manence being  in  conflict).  Michigan  City 
V    Phillips    [Ind.   App.]    69   N.   E.   700.      $9,000 


(Man  In  middle  life,  permanently  incapaci- 
tated for  labor  and  sexual  powers  destroyed). 
Jones  V.  Bunker  Hill  &  S.  Min.  &  Concentrat- 
ing Co.,  124  F.  676.  $3,258  (Man  45,  receiving 
permanent  mental  and  physical  injury  from 
electric  wire).  Spires  v.  Middlesex  &  M. 
Blec.  Light,  Heat  &  Power  Co.  [N.  J.  Law] 
57  A.  424.  $1,500  (Injuries  to  back,  spine 
and  head,  loss  of  sexual  power).  St.  Louis 
Southwestern  R.  Co.  v.  Kennemore  [Tex. 
Civ.  App.]  81  S.  W.  802.  $250  actual  and 
$750  punitive  (Street  car  conductor  kicked 
a  boy  over  the  heart).  McNamara  v.  St. 
Louis  Transit  Co.   [Mo.]   81  S.  W.   880. 

Injuries  to  head:  $1,800  (Injuries  resulting 
in  scar  on  forehead,  and  consequent  pain; 
girl  4  years  old).  Travers  v.  Murray,  87  App. 
Div.  552,  84  N.  Y.  S.  558.  $5,500  (Injury  to 
neck  and  head  causing  unconsciousness  and 
ultimately  neurasthenia).  Wood  v.  Metro- 
politan St.  R.  Co.  [Mo.]  81  S.  W.  152.  $9,000 
(Injuries  to  head,  hearing  and  sight,  loss  of 
hair  and  one  leg  left  shorter  than  the 
other).  Graham  v.  Bauland  Co.,  89  N.  Y.  S. 
595.  $2,250  (Broken  nose,  woman  of  25.  Dis- 
figurement and  injury  to  health).  Kentucky 
&  I.  Bridge  &  R.  Co.  v.  Shrader  [Ky.]  80  S. 
W.  1094.  $5,000  (Fireman  of  24,  earning  $76 
to  $100  per  month.  Permanent  disability  to 
side,  head,  ankle  and  shoulder).  Internation- 
al &  G.  N.  R.  Co.  v.  Walters  [Tex.  Civ.  App.] 
80  S.  W.  668.  $1,999  (Strong  man  of  26  earn- 
ing $36  per  month,  ear  and  head  injured,  arm 
split,  and  injured  in  back).  Texas  &  P.  R. 
Co.  V.  Watts  [Tex.  Civ.  App.]  81  S.  W.  326. 
$1,500  (Injuries  to  leg  and  head  of  man  of 
61.  Not  recovered  after  8  months),  Louis- 
ville R.  Co.  V.  Meglemery,  25  Ky.  L.  R.  1587, 
78   S.  W.    217. 

Slsbt  and  hearlnei  $8,500  (Injury  to  head, 
loss  of  one  eye  and  impairment  of  other). 
Wysocki  v.  Wisconsin  Lakes  Ice  &,  Cartage 
Co.  [Wis.]  98  N.  W.  950.  $2,600  (Destruction 
of  eye;  no  mitigating  circumstances).  Or- 
scheln  v.  Scott  [Mo.  App.]  80  S.  W.  982. 
$7,500  (Male  medical  student.  Fracture  of 
skull,  destroying  one  eye;  destroying  intend- 
ed career).  City  of  Louisville  v.  Keher,  26 
Ky.  D.  R.  2003,  79  S.  W.  270.  $7,500  (Man  20, 
receiving  $35  a  month,  permanent  Injury  Im- 
pairing mind  and  sight).  International  &  G. 
N.  R.  Co.  V.  Pina  [Tex.  Civ.  App.]  77  S.  W. 
979.  $1,020  (Permanent  impairment  of  vision 
of  one  eye).  Shinkle  v.  McCullough,  25  Ky. 
L.  R.  1143,  77  S.  W.  196.  $14,400  (Loss  of 
vision  by  young  man).  Vant  Hul  v.  Great 
Northern  R.  Co.,  90  Minn.  329,  96  N.  W.  789. 
$5,000  (Toung  mechanic,  loss  of  eye).  Cleve- 
land, etc.,  R.  Co.  V.  Lehan,  4  Ohio  C.  C.  (N. 
S.)    145. 

Spinal  and  nervons  injnrles:  $1,500  (Sprain 
of  back,  resulting  in  permanent  injury  to 
man  earning  $60  per  month).  Ray  v.  Man- 
hattan Light,  Heat  &  Power  Co.  [Minn.]  99 
N.  W.  782.  $30,000  (Spinal  injury  resulting 
In  paralysis.  Man  54,  earning  $100  to  $125 
per  month).  Texas  Sc  N.  O.  R.  Co.  v.  Kelly 
[Tex.  Civ.  App.]  80  S.  W.  1073.  $7,500  (Man 
21,  earning  $60  per  month.  Injuries  to  back 
and  head,  broken  leg,  permanent  injury  de- 
stroying sexual  power).  International  &  G. 
N.  R.  Co.  V.  Reeves  [Tex.  Civ.  App.]  79  S. 
W.  1099.  $2,500  (Paralysis  of  leg,  curvature 
of  spine).     Robinson  v.  St.  Louis  &  S.  R.  Co. 
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from  the  injury  complained  of  or  which  ordinarily  result  from  the  breach  of  a 
contract;'^  but  unless  special  circumstances  authorizing  damages  other  than  ordi- 


[Mo.  App.]  77  S.  W.  493.  $20,000  (Locomotive 
engineer  of  38,  earning  $140  to  $150  per 
month,  totally  disabled).  International  &  6. 
N.  H.  Co.  V.  Moynahan  [Tex.  Civ.  App.]  76  S. 
W.  803.  $4,000  (Woman,  sprained  ankle  and 
fracture  of  coccyx  resulting  In  nervous  dis- 
order). The  City  of  Portsmouth,  125  F.  264. 
$6,000  (Robust  man  69  years  old,  earning  $76 
per  month.  Injuries  to  mind,  spine,  nervous 
system  and  arm).  Atchison,  etc.,  R.  Co.  v. 
Keller  [Tex.  Civ.  App.]  76  S.  "W.  801.  $2,000 
(Nervous  system  and  shoulder  of  woman  In- 
jured). Heyde  v.  St.  Louis  Transit  Co.,  102 
Mo.   App.   537,    77   S.   W.    127. 

Internal  injnrles:  $3,000  (Injury  to  shoul- 
der, resulting  in  neuralgia  or  tuberculosis 
which  would  shorten  life).  Paauhau  Sugar 
Plantation  Co.  v.  Palapala  [C.  C.  A.]  127  P. 
920.  $6,000  (Hernia.  Laboring  man  32  years 
old,  earning  $1.40  per  day,  incapacitated  % 
to  %).  Galveston,  etc.,  R.  Co.  v.  Butchek 
[Tex.  Civ.  App.]  78  S.  W.  740.  $7,000  (Perma- 
nent Injuries,  causing  sleeplessness  and  pain 
in  head,  kidneys  and  bladder).  Internation- 
al, etc.,  R.  Co.  V.  Mercer  [Tex.  Civ.  App.]  78 
S.  W.  662.  $7,500  (For  rupturing  ligaments 
connecting  spine  and  hip  bone,  permanently 
injuring  back,  spine  and  pelvic  organs). 
Longan  v.  Weltmer  [Mo.]  79  S.  W.  656.  $500 
(Fractured  rib  piercing  lung,  sickness  for 
one  month,  pain  for  a  longer  period,  $50 
doctor  bill).  City  of  Covington  v.  .Tones,  26 
Ky.  L.  R.  1983,  79  S.  W.  243. 

Injuries  peculiar  to  'women;  $675  (To 
strong  woman  for  injuries  resulting  in  two 
weeks'  sickness  and  inability  to  perform 
many  household  duties).  Buee  v.  Eldon,  122 
Iowa,  92,  97  N.  W.  989.  $7,500  (Injuries  to 
healthy  woman  of  39,  resulting  in  chronic 
inflammation  of  ovaries  and  resulting  per- 
manent disability).  O'Neill  v.  Kansas  City, 
178   Mo.   91,   77   S.  W.    64. 

Bums  and  scalds  i  $4,000  (Serious  and  per- 
manent injury  to  boy  of  13).  -Houston,  etc., 
R.  Co.  V.  Bulger  [Tex.  Civ.  App.]  80  S.  W. 
743. 

Fractures,  dislocations  and  injuries  to  and 
loss  of  limbs:  $2,000  (Boy  nine  years  old 
for  injury  severing  femoral  artery,  and  per- 
manent impairment  of  limb).  Buting  v.  Chi- 
cago &  N.  W.  R.  Co.  [Wis.]  98  N.  W.  944. 
$2,500  (Injury  to  shoulder  blade).  Chicago, 
etc.,  R.  Co.  V.  Barrett  [Tex.  Civ.  App.]  80  S. 
W.  660.  $2,000  (Badly  sprained  ankle  and 
dislocated  shoulder,  possible  permanency). 
Norton  v.  Kramer  [Mo.]  79  S.  W.  699.  $2,500 
(Loss  of  leg,  boy  13  years  old).  City  of  San 
Antonio  V.  Talerico  [Tex.  Civ.  App.]  78  S.  W. 
.  28.  $8,600  (Woman,  compound  fracture  of 
foot  and  leg;  great  suffering;  two  opera- 
tions; permanent  injury).  Goldsmith  v.  Hol- 
land Bldg.  Co.  [Mo.]  81  S.  W.  1112.  $11,500 
(Loss  of  left  arm.  Locomotive  engineer  34 
years  old,  earning  $125  to  $160  per  month). 
Southern  Kansas  R.  Co.  v.  Sage  [Tex.  Civ. 
App.]  SO  S.  W.  1038.  $3,600  (Serious  impair- 
ment of  use  of  leg,  severe  pain,  ultimate  re- 
covery doubtful).  Maguire  v.  St.  Louis  Tran- 
sit Co.  [Mo.  App.]  78  S.  W.  838.  $2,000 
(Fracture  of  leg  resulting  in  permanent  dis- 
ability of  son.  $500  expended  for  treatment). 
Baxter  v.  St.  Louis  Transit  Co.  [Mo.  App.]  78 
S.  W.  .70.  $2,500  (Permanent  Injury  to  an- 
kle).    Mitchell  V.  Wabash  R.  Co.,  97  Mo.  App. 


411,  7«  S.  W.  647.  $5,000  (Loss  of  foot.  Negro 
brakeman  24  years  old  earning  $1.00  to  $1.25 
per  day).  Southern  R.  Co.  v.  Oliver  [Va.] 
47  S.  E.  862.  $15,000  (Permanent  disability 
of  right  leg  and  ankle.  Switchman  26  years 
old  earning  $90  per  month).  Missouri,  etc., 
R.  Co.  V.  Stinson  [Tex.  Civ.  App.]  78  S.  W. 
986.  $3,000  (Boy  of  18  learning  trade  at 
which  he  would  soon  have  earned  $15  per 
week.  Loss  and  injury  to  fingers  on  both 
hands,  incapacitating  for  trade).  Gammel- 
Statesman  Pub.  Co.  v.  Monfort  [Tex.  Civ. 
App.]  81  S.  W.  1029.  $7,000  (Loss  of  left  arm. 
Man  23  years  old,  earning  $75  to  $80  per 
month).  Atchison,  etc.,  R.  Co.  v.  Sledge 
[Kan.]  74  P.  1111.  $2,600  (Breaking  collar 
bone.  Injury  to  arm  and  hand;  permanent; 
man  53  years  old).  Clarke  v.  Philadelphia  & 
R.  Coal  &  Iron  Co.  [Minn.]  100  N.  W.  231. 
$1,500  (Use  of  arm  impaired).  Wagner  v. 
Metropolitan  St.  Ry.  Co.,  79  App.  Dlv.  591, 
80  N.  Y.  S.  191.  $10,885.62  (Mason  of  46 
earning  from  $3  to  $5  p«r  day,  one  hand 
practically  ruined).  Sesselmann  v.  Metropol- 
itan St.  R.  Co.,  76  App.  Dlv.  336,  78  N.  T.  S. 
482.  $7,760  (Injury  to  boy  14,  resulting  In 
amputation  of  leg  below  knee).  Perry  v. 
Tozer,  90  Minn.  431,  97  N.  W.  137.  $1,000 
(Woman  for  badly  broken  arm).  Pomerene 
&  Co.  V.  White  [Neb.]  97  N.  W.  232.  $300  (Re- 
duced from  $500  to  father  for  injury  to  son 
17  years  old,  sawing  hand).  Bredeson  v. 
Smith  Lumber  Co.  [Minn.]  97  N.  W.  977. 
$2,500  (Reduced  from  $3,600,  injury  to  boy  of 
17  by  sawing  hand).  Id.  $9,000  (Reduced 
from  $18,000  (or  loss  of  foot;  boy  4  years  old). 
Chicago,  etc.,  R.  v.  Krayenbuhl  [Neb.]  98 
N.  W.  44.  $3,500  (To  R.  R.  fireman  for  In- 
Jury  resulting  in  weakness  and  soreness  of 
ankles).  Southern  Ind.  R.  Co.  v.  Davis,  32 
Ind.  App.  669,  69  N.  B.  650.  $2,800  (To 
strong  man  for  injury  obliging  use  of  crutch 
or  cane).  Walker  v.  Ontario,  118  Wis.  564,  96 
N.  W.  1086.  $3,250  (Loss  of  thumb  of  left 
hand  and  Index  finger  of  right).  Bernier  v. 
St.  Paul  Gas  Light  Co.  [Minn.]  99  N.  W.  778. 
$12,000  (Loss  of  arm,  six  year  old  girl).  Laf- 
ferty  v.  Third  Ave.  R.  Co.,  85  App.  Dlv.  692, 
83  N.  T.  S.  405.  $17,793.33  (Boy  19,  injury 
causing  amputation  of  arm  and  leg).  Men- 
dizabal  v.  New  York,  etc.,  R.  Co.,  89  App. 
Dlv.  386,  85  N.  Y.  S.  896.  $3,000  (Injury  per- 
manently shortening  leg,  causing  stiff  Joint, 
six  weeks  In  hospital).  Bente  v.  Metropoli- 
tan St.  R.  Co.,  90  App.  Dlv.  213,  86  N.  Y.  S. 
86.  $8,000  (Injuries  resulting  in  amputation 
of  foot  of  car  repairer).  Quinn  v.  Brooklyn 
Heights  R.  Co.,  91  App.  Dlv.  489,  86  N.  Y.  S. 
883.  $1,600  (Broken  arm,  laborer  28  years 
old).  Selby  v.  Vancouver  Waterworks  Co., 
32  Wash.  522,  73  P.  604.  $8,000  (Loss  of 
right  forearm,  young  man  of  19).  Henderson 
V.  Kansas  City,  177  Mo.  477,  76  S.  W.  1045. 
Bruises  and  shoclci  $750  (Fall  on  side- 
walk, resulting  In  shock,  fever,  pain  and 
suffering  and  general  impairment  of  health 
and  $126  doctor's  bill).  Ruscher  v.  Stanley 
[Wis.]  98  N.  W.  223.  $3,000  (Bruise  on  head 
and  nervous  shock  to  plaintiff's  wife  entail- 
ing disability  that  will  gradually  Increase). 
Houston  Transfer  Co.  v.  Renard  [Tex  Civ 
App.]  79  S.  W.  838.  $1,500  (Woman  claim- 
ing permanent  Injury).  City  of  Richmond  v 
Martin,  26  Ky.  L.  R.  1516,  78  S.  W.  219. 
$2,000  -(Bruises  and  shock  to  woman.     Con- 
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narily  result  from  a  breach  of  contract  are  pleaded  and  proved,  they  cannot  be 
recovered.'" 


Slot  of  evidence  as  to  permanence).  Batten 
•V.  St.  Louis  Transit  Co.,  102  Mo.  App.  285,  76 
S.  W.  727.  $2,000  (Man  thrown  from  street 
oar).  Dawsun  v.  St.  Louis  Transit  Co.,  102 
Mo.  App.  277,  76  S.  "W.  689.  $1,000  (To 
woman  for  external  bruises,  internal  injuries, 
pain  and  confinement  to  bed  six  weeks). 
Duncan  v.  Grand  Rapids  [Wis.]  99  N.  W.  317. 

RBCOVBRIES  HBLD  BXCBSSIVB.  Breach 
of  contract:  $250  (Difference  In  value  of  es- 
tate as  described  in  deed  and  as  owned  by 
grantor  not  amounting  to  over  $50).  Mc- 
CJutcheon's  Heirs  v.  Rawleigh,  25  Ky.  L.  R. 
649,  76  S.  W.  50.  Breach  of  marriage  prom- 
ise, $22,500  against  man  owning  $70,000 
worth  of  property.  Incumbered  for  $20,000. 
Good  faith  offer  to  marry  after  suit  begun, 
seduction  not  proved.  McCarty  v.  Heryford, 
125  F.  46. 

Torts  In  generali  $2,000  (Expulsion  from 
train  with  abuse  and  cursing.  Reduced  to 
$1,000).  Alabama  &  V.  R.  Co.  v.  Livingston 
[Miss.]  36  So.  256.  $718  (Compensatory  dam- 
ages for  obstruction  for  10  months  of  pass- 
way  from  highway  to  land  of  the  annual 
value  of  $600).  Louisville  &  N.  R.  Co.  v. 
Carter,  25  Ky.  L.  R.  759,  76  S.  W.  364.  $750 
(Accosting  respectable  woman  for  purpose 
of  excluding  her  from  public  amusement 
place,  followed  by  apology).  Davis  v.  Taco- 
ma  R.  &  Power  Co.  [Wash.]  77  P.  209. 

lilbel  and  slander:  Over  $500  for  slander 
In  charging  merchant  with  being  a  "rum 
seller."  Davis  v.  Starrett,  97  Me.  568,  55  A. 
616.  $4,500  (Libel  published  In  good  faith 
and  induced  by  plaintiff's  acts).  Evening 
Post  Co.  V.  Rhea  [Ky.]  81  S.  W.  273. 

False  Imprisonment:  Over  $1,000  (False 
Imprisonment  of  woman  by  floorwalker  in 
store  for  shop  lifting).  Cobb  v.  Simon,  119 
Wis.    597,    97   N.   W.    276. 

Plowage  of  land:  $800  (Flowage  of  20 
acres  worth  $60  before  and  $55  after  injury). 
Mulvehlll  V.  'ihompson,  122  Iowa,  229,  97  N. 
W.  1077. 

Fright:  $2,500  (Negligence  causing  fright 
resulting  In  miscarriage.  Reduced  to  $1,000). 
Stewart  v.  Arkansas  Southern  R.  Co.,  112  La. 
764,  36  So.   676. 

Personal  injnries:  $18,000  (Impossible  for 
experts  to  say  whether  permanent).  Kanen 
V.  Philadelphia  &  R.  R.  Co.  [N.  J.  Law]  57 
A.  268.  $4,000  (Female  nurse  aged  63,  extent 
and  duration  of  injuries  vague  and  uncer- 
tain. Reduced  to  $2,000).  City  of  Jackson 
V.  Carver  [Miss.]  35  So.  157.  $8,040  (Injuries 
to  woman.  Disability  in  part  resulting  from 
surgical  operation  before  accident.  Re- 
duced to  $5,000).  Gallamore  v.  Olympia,  34 
Wash.  879,  75  P.  978.  $9,000  (Woman  56  years 
old  nurse  and  housekeeper.  Reduced  to  $6,- 
000).  Stone  v.  Seattle,  33  Wash.  644,  74  P. 
808. 

Injuries  to  head:  $5,500  (Reduced  to  $3,- 
600,  injuries  to  woman,  conflict  of  evidence 
as  to  permanence).  Wadlelgh  v.  Duluth  St. 
R.  Co.  [Minn.]  100  N.  W.  104.  $1,500  (Six 
weeks'  sickness  and  Impairment  of  hearing 
resulting).  Baldwin  v.  Thompson  [N.  J. 
Law]  67  A.  331.  $1,000  (Trifling  cut  over  eye 
requiring  stitches.  No  surgeon's  fee  shown. 
Reduced  to  $250).  Central  Tex.,  etc.,  R.  Co. 
V.  Gibson  [Tex.  Civ.  App.]  79  S.  W.  351. 

Sight   and  hearing:      $1,500    (Boy   10   years 


old,  slight  Injury  to  hearing),  Baldwin  v. 
Thompson  [N.  J.  Law]  57  A.  331. 

Spinal  and  nervons  tnjariesi  $15,000  to 
husband  and  wife  for  an  injury  to  the  wife 
of  whom  physicians  hope  for  recovery. 
Searles  v.  Elizabeth,  etc.,  B.  Co.  [N.  J.  Law] 
67  A.  134. 

Internal  Injnrieat  $25,000  (Young  man, 
$10,000  remittitur  ordered).  Springer  v. 
Sehultz,  105  111.  App.  644.  $12,600  (Injuries 
to  man's  pelvic  tissues  of  speculative  per- 
manency. Reduced  to  $8,000).  Morrison  v. 
Northern  Pao.  H.  Co.,  34  Wash.  70,  74  P.  1064. 
$25,000  (Injury  to  breast,  resulting  In  3 
years'  detention  from  business.  No  perma- 
nent disability,  though  there  could  be  no 
recovery.  Reduced  to  $20,000).  Smith  v. 
Metropolitan  St.  R.  Co.,  92  App.  Dlv.  213,  86 
N.  Y.  S.  1087. 

89.  $1,500  for  loss  of  part  of  two  fingers 
held  too  great  to  Justify  presumption  of 
harmlessness  of  Instructions.  American  (3ar 
&  Foundry  Co.  v.  Clark,  32  Ind.  App.  644,  70 
N.  E.  828.  $13,000  (Loss  of  arm.  Car  in- 
spector 34  years  old).  Louisville  &  N.  R.  Co. 
v.  Lowe,  25  Ky.  L.  R.  2317,  80  S.  W.  768. 
$5,000  (Injury  stiffening  two  fingers.  Re- 
duced to  $4,000).  San  Antonio,  etc.,  R.  Co. 
v.  Turney  [Tex.  Civ.  App.)  78  S.  W.  266. 
$1,100  (Loss  of  finger).  Louisville  R.  Co. 
V.  O'Mara,  26  Ky.  L.  R.  819,  76  S.  W.  402. 
$9,000  (Switchman  36  years  old,  earning  $76 
per  month.  Loss  of  three  fingers  of  left 
hand.  Reduced  to  $7,500).  International, 
etc.,  R.  Co.  V.  Shaughnessy  [Tex.  Civ.  App.] 
81  S.  W.  1026.  $20,000  (Man  of  62  for  Injury 
requiring  amputation  of  leg  below  knee.  Re- 
duced to  $10,000).  Newcomb  v.  New  York, 
etc.,  R.  Co.  [Mo.]  81  S.  W.  1069.  $12,000 
(Physician  earning  $6,000  per  year.  Injuries 
to  leg  resulting  In  pecuniary  loss.  Recov- 
ery reduced  to  $7,783).  Herold  v.  Metropol- 
itan St.  R.  Co.,  89  App.  Dlv.  596,  85  N.  Y.  S. 
660.  $1,500  reduced  to  $760  (Broken  leg,  man 
66  years  old  earning  $1.60  per  day).  Johnson 
V.  Heath  [Neb.]  98  N.  W.  832.  $1,025  reduced 
to  $676  (Broken  arm  from  assault).  Rees 
V.  Rasmussen  [Neb.]  98  N.  W.  830.  $16,000 
(To  woman  for  fracture  of  thigh  resulting 
in  shortness).  Chicago  v.  Merwin,  106  III. 
App.  168.  $18,000  (Loss  of  foot,  boy  4  years 
old;  reduced  to  $9,000).  Chicago,  etc.,  R.  Co. 
V.  Krayenbuhl  [Neb.]  98  N.  W.  44. 

ADEftlTACY  OF  RECOVERY.  Torts:  $10 
Inadequate  (Assault  and  battery  where  that 
much  paid  out  for  care  of  wounds).  Barrette 
V.  Carr,  76  Vt.  426,  56  A.  93.  $500  Inadequate 
(Taking  young  man  Into  woods  and  making 
demonstration  of  hanging  to  extort  confes- 
sion of  arson.  Increased  by  court  to  $5,000). 
Warner  v.  Talbot,  112  La.  817,  36  So.  743. 
$171  Inadequate  (Permanent  injury  In 
strength  and  working  power,  4  months'  lost 
time  at  $60  per  month,  $250  expenses).  Hur- 
ley V.  Metropolitan  St.  R.  Co.,  87  App.  Div. 
66,  83  N.  Y.  S.  1082.  $200  Inadequate  (Where 
only  fair  compensation  for  medical  attend- 
ance, and  time  lost  worth  much  more).  Hill 
V.  Union  R.  Co.  [R.  I.]  57  A.  374.  $10,000 
adequate  (Milk  driver  aged  35,  earning  $12 
per  week,  leaving  widow  and  daughters  9 
and  12).  Stevens  v.  Union  R.  Co.,  76  App. 
Dlv.  602,  78  N.  Y.  S.  624.  $1,000  not  so  in- 
adequate  as    to   require   reversal    (Fractures 
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In  a  tort  action,  damages  for  injuries  not  iiecessarily  resulting  from  the 
wrongful  act,  but  flowing  therefrom  as  a  natural  and  proximate  consequence, 
must  be  specially  pleaded.'*  Evidence  is  admissible,  however,  of  any  special  dam- 
age, the  immediate  and  necessary  result  of  the  injury  complained  of,'*  and  where 
a  diseased  condition  of  certain  organs  is  pleaded,  proof  of  the  necessary  effect  of 
such  condition  on  other  organs  may  be  shown;""  likewise  a  general  averment  of 
internal  injury  will  admit  proof  of  injury  to  any  internal  organ  in  the  absence 
of  a  special  exception  requiring  a  deiinite- statement  of  injuries;'"  but  ordinarily 
allegations  of  injury  to  back  and  hip,  making  plaintiff  sick,  sore,  lame  and  dis- 
abled, will  not  support  evidence  of  resulting  kidney  disease,  in  the  absence  of  proof 
that  it  was  necessarily  and  directly  caused  by  the  injury.*'  Plaintiffs  injuries, 
however,  need  not  be  specifically  described  as  permanent,"  and  physical  pain  and 
mental  suffering  need  not  be  pleaded  nor  specially  proved,  but  are  taken  to  follow 
as  a  necessary  consequence  of  physical  injury  and  to  be  inseparably  connected 
therewith."  A  specific  allegation  of  loss  of  time  by  a  personal  injury  is  not  nec- 
essary,^ and  expense  of  nursing  and  medical  attendance  may  in  some  states," 


and  bruises  resulting-  In  permanent  injury). 
Farley  v.  Missouri,  etc.,  K.  Co.  [Tex.  Civ. 
App.]  77  S.  W.  1040.  $4,000  (Not  so  in- 
adequate as  to  require  reversal;  permanent 
injury  to  skuU  and  shortening  leg.  Girl  11 
years  old.)  St.  Louis,  etc.,  R.  Co.  v.  Bolton 
[Tex.  Civ.  App.]  81  S.  W.  123. 

90.  See   1    Curr.   I*    859. 

91.  A  claim  in  a  bill  of  particulars  of 
$6,000  damages  for  "loss  of  bargain,"  being 
for  general  damage,  not  susceptible  of  di- 
vision into  parts,  is  sufficiently  definite,  in 
an  action  for  breach  of  a  contract  to  convey 
land.  Goodman  v.  "Wolf,  88  N.  T.  S.  934.  An 
allegation  that  plaintiff  is  "endamaged  to 
the  amount  of  $1,000"  is  sufficient  to  admit 
proof  of  actual  damages,  where  the  cause  of 
action  is  admitted  by  demurrer.  Disosway 
V.  Edwards,  134  N.  C.  254,  46  a.  E.  501. 

92.  Hayes  v.  Cooley  [N.  D.]  100  N.  W.  250. 
A  bank  is  liable  for  no  more  than  nominal 
damages  to  its  depositor  for  failure  to  pay  a 
check  or  note  when  In  funds,  in  the  absence 
of  any  averment  of  special  damages.  Clark 
Co.  V.  Mt.  Morris  Bank,  85  App.  Div.  S62,  83 
N.  T.  S.  447.  An  allegation  of  the  expense  of 
erecting  a  windmill  to  take  the  place  of  one 
failing  to  fulfill  warranty  will  not  support 
proof  of  the  expense  of  removing  the  war- 
ranted mill.  Cole  v.  Laird,  121  Iowa,  146, 
96  N.  W.  744.  Pleading  held  proper  state- 
ment of  amount  of  injury  to  cattle  in  ship- 
ment. Chicago,  etc.,  E.  Co.  v.  Halsell  [Tex. 
Civ.  App.]  80  S.  W.  140. 

93.  Bisele  v.  Oddie,  128  F.  941.  Pleading 
held  not  sufficient  to  support  recovery  by 
father  for  pecuniary  loss  by  injuries  to 
son,  based  on  probable  contributions  by  son 
to  father  after  majority.  Gulf,  etc.,  R.  Co.  v. 
Hall  [Tex.  Civ.  App.]  80  S.  W.  133. 

94.  Amount  of  injury  to  spine  admits 
proof  of  its  paralyzing  effect.  Grady  v.  St. 
Louis  Transit  Co.,  102  Mo.  App.  212,  76  S.  W. 
673.  Amount  of  injury  may  support  evi- 
dence of  susceptibility  to  colds  caused  there- 
by. Missouri,  etc.,  R.  Co.  v.  Crum  [Tex.  Civ. 
App.]  81  S.  W.  72.  Evidence  of  shortening 
of  leg  by  injury  described  in  petition  held 
admissible.  Southern  Pac.  Co.  v.  Martin 
[Tex.  Civ.  App.]  81  S.  W.  77.  General  aver- 
ment of  injury  from  electric  shock  held  suf- 
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flclent  to  admit  proof  of  injuries  of  a  specific 
kind.  Denver  Consol.  Bleo.  Co.  v.  Lawrence, 
31  Colo.  301,  73  P.  39.  Where  the  complaint 
alleges  that  plaintiff's  eye  was  blown  out 
and  the  ulna  of  one  of  his  arms  blown  away, 
evidence  that  the  wearing  of  an  artificial 
eye  Is  painful  and  that  ulceration  of  his 
arm  was  likely  to  occur  is  admissible.  Cur- 
relll  v.  Jackson   [Conn.]   58  A.  762. 

95.  Missouri,  etc.,  R.  Co.  v.  McCutcheon 
[Tex.  Civ.  App.]  77  S.  W.  232.  Where  the 
complaint  counts  on  destruction  of  the  right 
eye,  resulting  injuries  to  the  left  are  not 
also  admissible  In  the  absence  of  evidence 
that  they  are  the  immediate  and  necessary 
result  of  the  injury  to  the  right  eye.  Ditt- 
man  v.  Edison  Elec.  Illuminating  Co.,  87  App. 
Div.  68,  83  N.  T.  S.  1078.  General  allegations 
of  injury  to  head  and  other  parts  held  suffi- 
cient to  found  proof  of  .fits  or  spasmodic  at- 
tacks as  result  of  congestive  condition  of 
brain, 'and  of  impairment  of  sight.  Interna- 
tional, etc.,  R.  Co.  V.  Plna  [Tex.  Civ.  App.J  77 
S.  W.  979. 

96.  Womb.  Houston  Elec.  Co.  v.  McDade 
[Tex.  Civ.  App.]   79  S.  W.   100. 

97.  Lockwood  V.  Troy  City  R.  Co.,  92  App. 
Div.  112,  87  N.  T.  S.   3H. 

98.  Springer  v.  Schultz,  105  111.  App.  544. 
Whether  or  not  the  declaration  specifically 
alleges  that  the  Injuries  are  permanent,  if 
they  are  described  generally,  recovery  may 
be  had  to  the  whole  extent  of  the  injury. 
Springer  v.  Schultz,  205  111.  144,  68  N.  El 
753. 

99.  Gagnler  v.  Fargo,  12  N.  D.  219,  96  N. 
W.  841;  Galveston,  etc.,  R.  Co.  v.  Hubbard 
[Tex.  Civ.  App.]  76  S.  W.  764;  Galveston  City 
R.  Co.  V.  Chapman  [Tex.  Civ.  App.]  80  S.  W. 
856. 

1.  Nashville,  etc.,  R.  Co.  v.  Miller  [Ga.] 
47  S.  B.  959.  In  an  action  for  assault  and 
battery,  plaintiff  may  show  the  time  during 
which  he  was  unable  In  consequence  of  his 
injuries  to  follow  his  usual  avocation,  though 
the  damages  laid  are  merely  bodily  pain  and 
mental  distress.  Jones  v.  Peterson,  44  Or. 
161,  74  P.  661.  An  averment  that  plaintiff, 
iiecause  of  the  injury  received,  "has  been 
ind  is  unable  to  do  any  kind  of  work,"  is 
insufficient    to    authorize    recovery    for    lost 
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though  not  in  others/  be  shown  on  a  general  allegation  of  damages.  Bills  of  par- 
ticulars are  allowed.*  Punitive  damages  are  recoverable  in  Georgia,  though  not 
specifically  prayed,'  and  an  averment  that  defendant's  negligent  act  was  "reck- 
less" is  equivalent  to  a  charge  that  it  was  willful,  so  as  to  justify  punitive  dam- 
ages." Personal  injury  cases  involving  the  sufficiency  of  allegations  to  support 
recovery  of  special  damages  are  collected  in  the  note.^ 

Evidence  of  injuries  not  pleaded  may  be  admissible  for  purposes  other  than 
to  enhance  damages,*  and  where  such  evidence  is  admitted  without  objection,  de- 
fendant cannot  object,  after  verdict,  that  there  is  no  averment  on  which  to  base 
recovery  for  such  elements.'' 

In  breach  of  promise  cases,  exemplary  damages  for  improper  motives  in  en- 
tering into  the  contract  are  recoverable  on  general  allegation  of  damages,^*  and 
seduction  may  be  shown  in  aggTavation,  though  not  specially  pleaded.^^ 

Amendments  enlarging  the  amount  claimed^^  and  alleging  exemplary  dam- 
ages may  be  permitted.^' 

The  fact  that  special  damages  could  have  been  recovered  under  a  count  in 
the  petition,  if  alleged  therein,  does  not  cure  the  error  of  overruling  a  couni 
alleging  such  special  damages,^*  and  an  admission  by  plaintiff's  attorney  that  tha 
complaint  does  not  contain  any  allegation  of  actual  damages,  coupled  with  a  con- 
tention that  recovery  thereof  is  proper,  does  not  estop  him  on  appeal  from  main- 
taining that  the  issue  should  have  been  submitted,  it  having  been  in  fact  well 
pleaded  and  proved.^" 


time.  Barles  v.  LouisvlUe  Elec.  Light  Co., 
25  Ky.  Li.  R.  2303,  80  S.  W.  814.  An  aver- 
ment that  plaintiff  has  become  greatly  In- 
capacitated from  performing  any  kind  of 
manual  labor  amounts  to  an  allegation  of 
loss  of  time  from  work  and  labor.  Interna- 
tional, etc.,  R.  Co.  V.  Shaughnessy  [Tex.  Civ. 
App.]  81  S.  W.  1026. 

a.  Wissler  v.  Atlantic,  123  Iowa,  11,  98  N. 
W.   131. 

3.  While  damages,  for  medical  care,  nurs- 
ing, attendance  and  medicine  must  be  spe- 
cially alleged,  they  need  not  be  Itemized  and 
the  amount  of  each  separately  stated.  Tur- 
ney  v.  Southern  Pac.  Co.,  44  Or.  280,  75  P. 
144  The  amount  of  plaintiff's  expenditures 
for  medicine  may  be  shown,  though  more 
than  the  amount  alleged;  but  defendant  in 
such  case  is  entitled  to  an  instruction  lim- 
iting the  recovery  to  the  amount  pleaded. 
Testimony  as  to  amount  held  not  too  vague 
and  uncertain.  Texas  Portland  Cement  & 
Ume  Co.  V.  Ross   [Tex.  Civ.  App.]   81  S.  W. 

94 

4  As  to  the  Injuries  that  plaintiff's  claims 
are"  permanent,  and  as  to  length  of  time  he 
was  confined  to  his  house.  p'Neill  v  Inter- 
urban   St.   R.  Co.,   87  App.  Div.   556,   84  N.  T. 

^'sf  "^Southern  R.  Co.  v.  Phillips,  119  Ga.  146, 

"ef  ■  FiclVtt  V.  Southern  R.  Co.  [S  C]  48  S. 
TO  466.  Pleading  in  personal  injury  case 
h4ld  sufficient  to  sustain  recovery  both  of 
ac  ual  and  punitive  damages^  f^S  T"  4I 
South  Carolina  &  G.  B.  R.  Co.,  66  S.  C.  542, 

"7 ^' Petition  in  personal  Injury  case  held 
sufficient  to  authorize  evidence  of  defend- 
ants profits  prior  to  »>i3'njury  Jordan^. 
i-t<„io»  Ttatiids  etc.,  R.  Co.  [lowaj  »»  xn.  w. 
M3      Aflegattons  that  plaintiff's  injuries  are 


permanent  and  will  leave  him  In  a  crippl«d 
condition  for  life  are  sufficient  to  support 
evidence  of  impairment  of  earning  capacity 
Terre  Haute  Elec.  Co.  v.  Watson  [Ind.  App  1 
70  N.  B.  993.  Future  suffering  held  suffi- 
ciently alleged.  Evans  v.  Elwood,  123  Iowa 
92,  98  N.  W.  584.  Permanency  of  injuries 
held  sufficiently  averred.  Id.  Pleading  held 
sufficient  to  found  evidence  of  value  of 
plaintiff's  services.  Pecos  &  N.  T.  R.  Co  v 
Bowman  [Tex.  Civ.  App.]  78  S.  W.  22.  Alle- 
gation held  sufficient  to  authorize  recovery 
for  mental  pain.  Nashville,  etc.,  R  Co  v 
Miller  [Ga.]  47  S.  E.  959. 

8.  Evidence  of  bruises  on  the  head  ad- 
missible to  show  force  of  collision  and 
speed  of  car,  though  such  injuries  were  not 
specified  in  the  bill  of  particulars.  Green- 
baum  V.  Interurban  St.  R.  Co.,  84  N.  T.  S. 
588.  Evidence  of  injuries  not  pleaded  is  ad- 
missible, where  brought  out  by  defendant 
on  cross-examination  of  plaintiff.  Texas  & 
P.  R.  Co.  V.  Murtlshaw  [Tex.  Civ.  App  ]  78 
S.  W.  953. 

9.  Abbltt  V.  St.  Louis  Transit  Co.  [Mo. 
App.]  79  S.  W.  496. 

10.  Jacoby  v.  Stark,  205  111.  34,  68  N.  E. 
557. 

11.  Poehlmann  v.  Kertz,  105  111.  App.  249. 
la.    Amendment    on    appeal    from    justice 

may  be  permitted  to  specify  more  particu- 
larly the  items  of  damage  and  enlarge  the 
amount.  City  of  Van  Alstyne  v.  Morrison 
[Tex.  Civ.  App.]  77  B.  W.  655.  In  an  action 
on  a  contract  and  for  damages  for  its  breach, 
plaintiff  Is  entitled  to  amend  the  complaint 
at  the  conclusion  of  the  trial,  increasing  the 
amount  of  damages  claimed.  Dunham  v. 
Hastings  Pavement  Co.,  88  N.  T.  S.  835. 

IS.  WiUett  V.  Johnson,  13  Okl.  563,  76  P. 
174. 
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Averments  in  an  answer  that  will  tend  to  reduce  the  damages  are  relevant 
aad  material,  though  not  presenting  a  complete  defense.^' 

(§  7)  S.  Evidence  as  to  damages.  In  general.^'' — PlaintifE  must  show  that 
ttie  injuries  complained  of  are  the  result  of  the  wrongful  act  complained  of.** 
Damages  cannot  be  assessed  where  there  is  no  proof  as  to  their  amount,*'  the 
burden  of  establishing  which  is  upon  plaintifE,^"  and  evidence  of  expenses  or  the 
cost  to  plaintiff  is  not  sufficient  in  the  absence  of  evidence  of  reasonableness;" 
but  the  market  value  of  live  stock  is  sufficiently  shown  by  evidence  of  the  price 
it  sold  for  at  the  National  Stock  Yards  in  the  usual  manner. ^^  Testimony  as  to 
value  is  peculiarly  within  the  province  of  experts,^'  but  a  physician  is  not  neces- 
sarily competent  to  testify  as  to  what  is  reasonable  and  customary  compensation 
for  a  nurse.^*  Generally,  testimony  as  to  the  amount  of  damages  sustained  by 
plaintiff  in  a  lump  sum  is  inadmissible,^"  and  plaintiff  cannot  state  his  judgment 
as  to  their  amount,-"  but  all  facts  material  to  show  the  extent  of  plaintiff's  dam- 


14.  Groeltz  v.  Armstrong  [Iowa]  99  N.  W. 
128. 

15.  Steedman  v.  South  Carolina,  etc.,  R. 
Co.,    66    S.   C.    542,    45  S.  E.   84. 

16.  Suit  on  an  attachment  bond:  Allega- 
tions that  plaintiff  (defendant  in  attach- 
ment) procured  tlje  release  of  the  attached 
property  shortly  after  its  seizure.  Anvil 
Gold  Min.  Co.  v.  Hoxsie  [C.  C.  A.]  125  P.  724. 

17.  See   1   Curr.  L..   862. 

18.  Physical  condition  of  plaintiff,  a  -wo- 
man, held  not  shown  to  be  result  of  injury 
counted  on.  Lawson  v.  Seattle  &  R.  R.  Co., 
34  "Wash.  500,  76  P.  71.  Repairs  to  canal 
boat  held  not  necessitated  by  defendant's 
failure  to  unload  promptly  and  freezing  in. 
Scott  V.  International  Paper  Co.,  92  App. 
Div.  615,  86  N.  T.  S.  785.  Nervous  prostra- 
tion held  sufficiently  shown  to  be  result  of 
shock  produced  by  burns.  Powell  v.  Hudson 
Valley  R.  Co.,  88  App.  Div.  133,  84  N.  T.  S. 
337.  Simulation  of  hysteria  accompanied  by 
contracture  of  the  foot.  Stackpole  v.  North- 
ern Pac.  R.  Co.,  121  P.  389. 

19.  Orient  Min.  Co.  v.  Freokleton  rtJtah] 
74  P.  652.  The  expenses  caused  plaintiff  by 
the  injury  cannot  be  recovered  for  in  the 
absence  of  proof  as  to  their  amount.  Hobbs 
V.  Marlon,  123  Iowa,  726,  99  N.  W.  677.  Mere 
proof  that  a  certain  parcel  of  land  from 
which  plaintiff  was  evicted  was  essential  to 
the  use  of  a  water  power  on  the  whole 
tract  purchased  for  tl  0,000,  and  that  the 
water  power  was  worth  one-half  the 
value  of  the  whole  tract,  does  not  es- 
tablish that  the  eviction  damaged  plain- 
tiff $5,000.  Libby  v.  Hutchinson  [N.  H.] 
55  A.  547.  A  statement  as  to  value  by  one 
who  does  not  appear  to  have  ever  bought  a 
horse,  and  by  the  owner  as  to  what  he  paid 
for  it  a  year  and  a  half  before,  with  an  ad- 
mission that  he  does  not  know  its  market 
value,  are  insufHclent  to  sustain  a  finding  as 
to  value.  Lee  v.  Callahan,  84  N.  T.  S.  167. 
An  allowance  for  plaintiff's  earnings  cannot 
be  made  In  the  absence  of  proof  of  their 
amount.  -Camparettl  v.  Union  R.  Co.,  88  N. 
T.  S.   425. 

20.  City  of  Van  Alstyne  v.  Morrison  [Tex. 
Civ.  App.]   77  S.  W.   655. 

21.  Missouri,  etc.,  R.  Co.  v.  Harrison  [Tex. 
Civ.  App.]  77  S.  W.  1036.  Reasonableness 
held  shown  by  payment.  Abbltt  v.  St.  Louis 
Transit  Co.  [Mo.  App.]  79  S.  W.  496.  Pas- 
turage, feed  and  care  of  stock  during  delay 


of  carrier  in  furnishing  cars.  Texas  &  P.  R. 
Co.  v.  Powell  [Tex.  Civ.  App.]  79  S.  W.  86. 
That  plaintiff  paid  $50  for  his  clothing  will 
not  justify  a  judgment  for  that  amount  for 
Its  loss.  Connolly  v.  Interurban  St.  R.  Co., 
86  N.  T.  S.  213;  Dunne  v.  Interurban  St.  R. 
Co.,  86  N.  T.  S.  260.  Testimony  of  the  cost 
of  repairs  Is  insufficient  as  to  their  value. 
Warshawsky  v.  Dry  Dock,  etc.,  R.  Co..  86 
N.  T.  S.  748.  Where  a  smoke  nuisance  com- 
pels plaintiff  to  have  his  laundry  work  done 
away  from  his  house,  the  sum  paid  there- 
for cannot  be  considered  in  the  absence  of 
evidence  of  Its  reasonableness.  Hoffman  v. 
Edison  Blec.  Illuminating  Co.,  87  App.  Div. 
371,  84  N.  T.  S.  437.  The  sum  that  plaintiff 
paid  for  a  wagon  to  take  the  place  of  one 
broken  by  defendant  is  not  recoverable  in 
the  absence  of  evidence  that  it  la  a  reason- 
able charge.  Rogers  v.  Interurban  St.  R. 
Co.,  84  N.  T.  S.  974.  Plaintiff  may  testify 
that  he  was  treated  by  a  physician,  though 
he  has  not  paid  him  and  does  not  know  the 
reasonable  value  of  his  services.  Such  evi- 
dence is  competent  to  form  a  basis  for  proof 
of  value.  Jones  v.  Peterson,  44  Or.  161,  74 
P.  661.  Plaintiff  cannot  recover  for  board, 
lodging  and  nursing  6t  his  son,  where  he 
has  not  paid  for  it  and  no  reasonable  value 
is  shown.  Pagan  v.  Interurban  St.  R.  Co., 
85  N.  T.   S.   340. 

22.  St.  Louis,  etc.,  R.  Co.  v.  White  &  Co. 
[Tex.   Civ.  App.]    76  S.  W.  947. 

23.  Expert  evidence  of  probable  value  of 
blood  hound  held  competent.  St.  Louis,  etc., 
R.  Co.  V.  Philpot  [Ark.]  77  S.  W.  901.  A 
qualified  witness  may  answer  a  hypothetical 
question  as  to  the  value  of  a  physician's 
services.  McKnight  v.  Detroit  &  M.  R.  Co. 
[Mich.]  97  N.  W.  772.  Testimony  tending  to 
show  that  plaintiff's  witnesses  are  experts 
as  to  the  value  of  real  estate  In  the  neigh- 
borhood is  relevant  In  an  action  for  in- 
juries to  land  by  flowage,  since  that  knowl- 
edge qualifies  them  to  give  an  opinion  as  to 
the  decrease  in  rental  value.  McCartney  v. 
Phlla.,   22  Pa.  Super.  Ct.   257. 

24.  Cameron  Mill  &  Elevator  Co.  v.  An- 
derson [Tex.  Civ.  App.]  78  S.  W.  971. 

25  A  witness  cannot  state  the  value  of 
damage  done  to  plaintiff's  land  by  defend- 
ant's pasturing  his  animals  thereon.  Pa- 
cific Live  Stock  Co.  v.  Murray  [Or.]  78  P. 
1079 
j     26.'    Tenney  v.  Rapid  City  [3.  D.]  96  N.  W. 
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age*'  or  its  value  may  be  shown.^'  Evidence  of  the  value  of  goods  to  plaintiff  as 
distinguished  from  their  market  value  is  inadmissible,"'  and  plaintiff  cannot  state 
his  estimate  of  the  damages  sustained  by  him  by  being  driven  from  his  home, 
apart  from  the  value  of  the  property  lost  by  tearing  down  his  house."  A  state- 
ment by  plaintiff  as  to  what  he  will  settle  for  is  not  conclusive  on  the  amount  of 
his  damages.'^  In  actions  where  exemplary  or  punitive  damages  are  awarded,  it 
is  proper  to  admit  evidence  of  defendant's  wealth.*"  In  an  action  for  alienation 
of  affections,  the  disposition  of  plaintiff's  children  as  a  consequence  of  breaking 
up  his  home  may  be  shown."  Evidence  as  to  plaintiffs  probable  length  of  life 
is  pertinent  to  his  damages  for  wrongful  discharge  from  employment  to  which  he 
has  a  permanent  right  under  contract.**  Words  of  common  abuse  are  not  action- 
able per  se,  but  if  an  actionable  wrong  is  committed,  it  can  be  shown  that  it  was 
accompanied  with  words  of  conjmon  abuse  to  enhance  the  damages.*'  What  an- 
other physician  received  for  services  similar  to  those  in  suit  is  immaterial.**  The 
character  and  reputation  of  a  female  suing  for  an  assault  is  material  on  the  ques- 
tion of  damages  f  but  a  woman's  reputation  for  chastity  is  immaterial  in  an  action 
for  negligent  personal  injury  to  her,  there  being  evidence  of  her  employment  and 
earnings  thereat.**  Defendant  may  show  that  plaintiff  and  others  had  animals 
grazing  on  the  land  at  the  same  time  his  animals  were  there,  and  that  part  of  the 
injury  complained  of  was  done  by  them.*'  Elements  of  damage-  testified  to  but 
excluded  by  the  court  from  consideration  cannot  be  considered  to  support  the 
recovery.*" 


96.  Especially  where  the  evidence  shows 
he  was  not  detained  from  his  usual  employ- 
ment, and  the  action  is  for  loss  of  time. 
Strait  V.  Eureka  [S.  D.]   96  N.  W.  695. 

27.  Evidence  that  mares  lost  their  foals 
after  reaching  their  destination  Is  admissi- 
ble to  show  the  extent  of  injuries  received 
in  shipment.  Texas  &  P.  K.  Co.  v.  Murti- 
ahaw  [Tex.  Civ.  App.]  78  S.  W.  963.  Evi- 
dence that  plaintiff's  expulsion  from  a  rail- 
way train  was  talked  about  at  his  home 
held  not  prejudicial  under  circumstances. 
Coine  V.  Chicago  &  N.  "W.  R.  Co.,  123  Iowa, 
458,  99  N.  W.  134. 

28.  In  an  action  for  breach  of  a  contract 
to  purchase  instruments  to  be  made  during 
a  certain  term,  evidence  of  facts  tending  to 
show  the  value  of  the  contract  is  admissible. 
Cost  of  labor  and  material  to  make  articles, 
number  njade  per  week,  ability  to  furnish, 
etc.  Parker  v.  McKannon  [Vt.]  56  A.  636. 
All  evidence  tending  to  show  the  nature  of 
plaintlfE's  damages  arising  from  the  nonde- 
livery of  material  upon  which  the  operation 
of  his  factory  depended  may  be  shown.  De- 
fendant's familiarity  with  the  business, 
plaintiff's  custom  of  manufacture,  diminish- 
ed efficiency  of  workmen  and  factory,  in- 
utility of  parts  manufactured  and  parts  re- 
ceived from  defendant,  capacity  of  factory, 
amount  of  sales,  profits,  etc.  Kelley,  Maus 
&  Co.  V.  Da  Crosse  Carriage  Co.  [Wis.]  97 
N.  W.  674.  Plaintiff  may  show  that  a  mare 
killed  had  an  especial  value  as  a  brood  mare. 
May  show  the  number  and  character  of  her 
foals.  Campbell  v.  Iowa  Cent.  R.  Co.  [Iowa] 
99  N.  W.  1061.  Evidence  that  plaintiff,  a 
contractor,  had  subcontracted  the  work  at  a 
less  price  is  admissible  to  show  his  loss  of 
profit.  Levenson  v.  Bollowa,  86  N.  T.  S.  386. 
Where  the  action  is  for  failure  to  irrigate 
a   crop     evidence   showing  Its   condition   and 


probable  yield  Is  admissible.  Anderson  v. 
Adams,  43  Or.  621,  74  P.  215.  As  bearing  on 
the  damage  to  plaintiff's  adjoining  land  by 
breach  of  a  covenant  by  a  railroad  company 
to  establish  a  station,  the  value  and  advan- 
tage of  location  of  it  and  neighboring  lands 
may  be  shown.  Louisville,  etc.,  R.  Co.  v. 
Whlpps,  25  Ky.  L.  R.  2312,  80  S.  W.  607. 
Where  cows,  chiefly  valuable  for  milk,  are 
killed,  plaintiff  may  testify  to  the  quality 
and  quantity  of  their  milk.  Taylor  v.  Spo- 
kane Falls  &  Northern  R.  Co.,  32  Wash.  450, 

73  P.  499.  Plaintiff  may  testify  as  to  the 
value  of  his  wife's  services  in  a  suit  for 
alienation.  Rudd  v.  Dewey,  121  Iowa,  464,  96 
N.  W.  973. 

29.    Marcus  v.  Stein,  84  N.  Y.  S.  970. 

SO.     Axtell  V.  Northern  Pac.  R.  Co.  [Idaho] 

74  P.  1076. 

31.  South  Covington,  etc.,  R.  Co.  v.  Mo- 
Hugh,  25  Ky.  L.  R.  1112,  77  S.  W.  202. 

32.  King  v.  Hanson  [N.  D.]  99  N.  W.  1085; 
Greeneberg  v.  Western  Turf  Ass'n,  14fl  Cal. 
357,  73  P.  1060.  Defendant  himself  may  be 
sworn.  Lawson  v.  Seattle  &  R.  R.  Co.,  34 
Wash.  500,   76  P.  71. 

33.  Rudd  V.  Dewey,  121  Iowa,  454,  96  N. 
W.  973. 

34.  Daniels  v.  Boston  &  M.  R.  Co.,  184 
Mass.  337,  68  N.  B.  337. 

35.  Davis  V.  Tacoma  R.  &  Power  Co. 
[Wash.]    77  P.   209. 

36.  McKnlght  v.  Detroit  &  M.  R.  Co. 
[Mich.]    97  N.  W.  772. 

37.  Barton  v.  Bruley,  119  Wis.  326,  96  N. 
W.  815. 

38.  St.  Louis,  etc.,  R.  Co.  v.  Smith  [Tex. 
Civ.  App.]   79  S.  W.  340. 

39.  Paciflo  Live  Stock  Co.  v.  Murray  [Or.] 
76  P.  1079. 

40.  Evidence  held  Insufficient  to  support 
recovery  of  $200  for  injury  to  farm  by  re- 
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Evidence  in  action  for  personal  injuries.*^ — Proof  of  permanent  injury  and 
present  pain  authorizes  recovery"  for  future  pain,*''  and  allegation  and  proof  of 
injury  to  an  infant  are  competent  to  sustain  a  claim  for  mental  anguish  on  the 
part  of  a  mother.*"  Where  there  is  no  claim  that  the  verdict  is  excessive,  evidence 
affecting  merely  the  measure  of  damages  cannot  be  complained  of.**  A  mar- 
ried woman  suing  may  show  that  she  has  been  incapacitated  from  performing 
manual  labor  for  the  purpose  of  showing  the  nature  and  extent  of  her  injuries,*" 
and  evidence  as  to  injuries  developing  subsequent  to  former  trials  is  proper.**  A 
medical  expert  may  state  whether  plaintiff's  neurasthenia  is  the  result  of  the  in-^ 
jury,*^  whether  plaintiff's  injuries  are  liable  to  be  permanent,**  and  after  so  testi- 
fying, may  be  asked  if  they  will  incapacitate  him  for  his  ordinary  labor.*'  As 
evidence  of  resulting  melancholia,  plaintiff's  threats  of  suicide  may  be  shown. ■"• 

A  minor's  habits  and  disposition,"^  but  not  his  morals,  may  be  shown  as  bear- 
ing on  his  probable  capacity  and  earning  power,  and  on  his  probable  continuance 
of  life,""  and  his  expressed  purpose  of  contributing  to  the  aid  of  his  parents  may 
be  shown."*  Plaintiff  suiag  for  injuries  to  his  son  may  state  his  own  earnings, 
as  bearing  on  those  likely  to  be  earned  by  the  son,°*  and  in  an  action  by  the  son 
of  a  farmer  for  the  loss  of  an  arm,  the  current  wages  of  farm  laborers  may  be 
shown.'"  Where  a  husband  sues  for  injuries  to  his  wife,  testimony  that  he  kept 
help  as  long  as  he  was  able,  and  that  thereafter  he  and  the  children  did  the  house- 
work, is  relevant."*  Plaintiff  maj  state  the  extent  that  his  ability  to  work  has 
been  reduced,"'  and  where  he  claims  damages  for  injuries  disabling  him  from 
attending  to  his  business,  he  may  state  what  his  customary  profits  or  earnings 
are."*  He  may  show  that  by  reason  of  lack  of  education  or  training  he  is  unable 
to  earn  a  living  at  any  other  business  than  that  previously  followed,  and  for  which 
he  has  been  incapacitated.""  The  number  of  plaintiff's  children  is  immaterial.'" 
A  physician  should  be  allowed  to  state  the  value  of  his  services  in  treating  plain- 
tiff.'i 

Exclamations  of  present  pain  are  admissible,'*  though  they  carry  with  them 


fusal  of  railroad  company  to  allow  plaintiff 
to  cultivate  right  of  way.  International, 
etc.,  E.  Co.  V.  Wiegriffe  [Tex.  Civ.  App.]  78 
S.  "W.  704. 

41.  See  1  Curr.  L.  863. 

42.  Jordan  v.  Cedar  Rapids,  etc.,  R.  Co. 
[Iowa]    99  N.  W.   693. 

43.  Gosa  V.  Southern  Ry.  [S.  C]  45  S.  B. 
810. 

44.  Cole  V.  St.  Louis  Transit  Co.  [Mo.]  81 
S.  W.  1138. 

45.  Pomerene  Co.  v.  White  [Neb.]  97  N. 
W.   232. 

46.  West  Chicago  St.  R.  Co.  v.  Dougherty, 
209  in.  241,  70  N.  B.   586. 

47.  Wood  V.  Metropolitan  St.  R.  Co.  [Mo.] 
81  S.  W.  152. 

48.  Palmer  v.  Warren  St.  R.  Co.,  206  Pa. 
574,  56  A.  49;  Hallum  v.  Omro  [Wis.]  99  N. 
W.  1051. 

49.  Palmer  v.  Warren  St  R.  Co.,  206  Pa. 
574,  56  A.  49. 

60.  Cashin  V.  New  York,  etc.,  R.  Co. 
[Mass.]   70  N.  B.  930. 

51.  Obedient,  industrious,  economical  and 
unaddicted  to  drink  or  the  use  of  tobacco. 
Cameron  Mill  &  Elevator  Co.  v.  Anderson 
[Tex.  Civ.  App.]  78  S.  W.  8,  971;  Id.  [Tex.] 
81  S.  W.  282. 

52.  Cameron  Mill  &  Elevator  Co.  v.  An- 
derson [Tex.  Civ.  App.]   78  S.  W.  971. 


63.  Freeman  v.  Carter  [Tex.  Civ.  App.]  81 
S.  W.  81.  In  an  action  for  the  death  of  a 
son,  the  parent  may  state  that  deceased  had 
stated  to  them  that  it  was  his  Intention  to 
always  remain  with  them  as  long  as  they 
lived,  as  bearing  on  the  issue  of  damages. 
Gulf,  etc.,  R.  Co.  V.  Brown  [Tex.  Civ.  App.] 
76  S.  W.  794. 

54.  Pishburn  v.  Burlington  &  N.  W.  R. 
Co.   [Iowa]   98  N.  W.  380. 

55.  North.  Tex.  Const.  Co.  v.  Bostiok  [Tex. 
Civ.  App.]   80  S.  W.  109. 

56.  Denison  &  S.  R.  Co.  v.  Powell  [Tex. 
Civ.  App.]   80  S.  W.  1054. 

57.  Texas  &  P.  R.  Co.  v.  Watts  [Tex.  Civ. 
App.]   81  S.  W.  326. 

58.  Muench  v.  Helnemann,  119  Wis.  441, 
96  N.  W.  800.  Evidence  that  plaintiff  has 
been  compelled  to  employ  a  man  in  his 
place  at  $25  per  week  is  evidence  of  his 
earning  capacity.  Galveston  City  R.  Co.  v. 
Chapman  [Tex.  Civ.  App.]  80  S.  W.  856. 

69.  Southern  JCansas  R.  Co.  v.  Sage  [Tex. 
Civ.  App.]   80  S.  W.   1038. 

60.  Ft.  Worth  Ironworks  v.  Stokes  [Tex. 
Civ.  App.]  76  S.  W.  231. 

61.  Nielsen  v.  Cedar  County  [Neb.]  97  N. 
W.  826. 

62.  Buoe  V.  Bldon,  122  Iowa,  92,  97  N.  W. 
989;  Gosa  v.  Southern  R.  Co.  [S.  C]  45  S.  B. 
810.      That    plaintiff,    a   child,    cried    a    great 
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the  idea  of  similar  past  pain,"  and  the  appearance  of  plaintiff's  face  as  indicating 
pain  and  suffering  may  be  shown.'* 

Where  there  is  no  allegation  of  willful  or  wanton  conduct  on  the  part  of 
defendant  sued  for  negligence  by  his  servant,  and  plaintiff  disclaims  punitive 
damages,  evidence  that  defendant  did  not  act  maliciously  or  wantonly  is  properly 
excluded.*"  Where  plaintiff  claims  that  fainting  fits  are  a  result  of  her  injury, 
evidence  that  she  had  them  three  years  before  the  injury  is  proper.^' 

Expectancy  life  tables"''  are  properly  admitted,  without  proof  of  their  correct- 
ness or  that  they  are  what  they  purport  to  he,"^  in  actions  for  death,"  and  in  ac- 
tions for  personal  injury,  where  it  is  shown  that  the  injuries  sued  for  are  perma- 
nent.'" Witnesses  familiar  with  table  may  testify  to  plaintiff's  expectancy  and 
that  the  table  introduced  is  a  mortality  table  stating  the  expectancy  of  men  at 
different  ages.'^  They  are  not  admissible  where  there  is  no  evidence  that  the 
injury  is  permanent,'^  but  the  fact  that  the  disability  is  not  entire  is  immaterial," 
and  they  may  be  used,  though  the  injured  person  was  not  an  insurable  subject.'* 
The  tables  are  not  conclusive,"  and  expectancy  based  partly  on  mortality  tables 
and  on  the  hypothesis  of  family  tendency  to  longevity  may  not  be  shown.'" 

Physical  examination.'''' — Plaintiff  may  be  permitted  to  exhibit  his  injuries 
to  the  jury,'*  having  due  regard  to  decency,"  but  in  Oklahoma  and  Texas,  the 
court  wiU  not  compel  plaintiff  in  an  action  for  personal  injuries  to  submit  his 
person  to  examination  before  or  during  the  trial  of  the  case,*"  and  the  court  will 
not  compel  a  witness  not  a  party  to  exhibit  his  injury  to  the  jury  to  show  the 
value  of  a  physician's  services  in  treating  it.*^  Where  examination  is  not  com- 
pulsory, an  unreasonable  refusal  to  exhibit  injuries  may  be  considered  as  bearing 
on  the  good  faith  of  plaintiff's  claims.*"  In  Kansas,  an  order  for  the  examina- 
tion of  plaintiff's  eyes,  alleged  to  have  been  permanently  injured,  should  be  or- 
dered when  timely  applied  for,  though  it  involves  the  use  of  drugs  to  dilate  the 
pupils.** 

Sufficiency  of  evidence  is  discussed  in  cases  cited  below.** 


deal  Is   admissible.     Flshburn  v.   Burlin^on 
&  N.  W.  R.  Co.   [Iowa]   98  N.  W.   380. 

63.  Should  not  be  considered  as  evidence 
of  past  pain.  Cashln  v.  New  Tork,  etc.,  R. 
Co.    [Mass.]   70  N.  E.  930. 

64.  Fishburn  v.  Burlington  &  N.  W.  R. 
Co.  [Iowa]  98  N.  W.  380. 

65.  CurrelU  V.  Jackson   [Conn.]   58  A.  762. 

66.  Mullin  V.  Boston  Elevated  R.  Co. 
[Mass.]  70  N.  E.  1021. 

67.  See  1  Curr.  L.  863. 

68.  Atlanta  R.  &  Power  Co.  v.  Monk,  118 
Ga.  449,  46  S.  E.  494. 

60.     PhlHp  V.  Heraty  [Mich.]   97  N.  W.  963. 

70.  Texas  &  N.  O.  R.  Co.  V.  Kelly  [Tex. 
Civ.  App.]   80  S.  W.  1073. 

71.  Consumers'  Cotton  Oil  Co.  v.  Jonte 
[Tex.   Civ.  App.]   80  S.  W.   847. 

78.  Tenney  v.  Rapid  City  [S.  D.]  96  N.  W. 
96.  Permanence  held  sufficiently  shown.  In- 
ternational &  G.  N.  R.  Co.  v.  Reeves  [Tex. 
Civ.  App.]   79  S.  W.  1099. 

7S.  Gulf,  etc.,  R.  Co.  v.  Cooper  [Tex.  Civ. 
App.]   77  S.  "W.  263. 

74.  Delicate  health.  Pecos,  etc.,  R.  Co.  v. 
Winiams  [Tex.  Civ.  App.]  78  S.  W.  5.  Unas- 
signed  reason.  Southern  Kansas  R.  Co.  v. 
Sage  [Tex.  Civ.  App.]  80  S.  W.  1038.  Extra 
hazardous  employment.  International,  etc., 
R.  Co.  V.  Tisdall  [Tex.  Civ.  App.]  81  S.  "W. 
347. 


75.  Farrell  v.  Chicago,  etc.,  R.  Co.,  123 
Iowa,  690,  99  N.  W.  578.  Instruction  held 
not  to  sufficiently  limit  effect  of  Carlisle  ta- 
bles, as  proof  of  plaintiff's  expectancy.  Sei- 
fred  V.  Pennsylvania  R.  Co.,  206  Pa.  399,  55 
A.  1061. 

76.  Hamilton  v.  Michigan  Cent.  R.  Co. 
[Mich.]    97  N.  W.   392. 

77.  Physical  examination  of  Injured  per- 
son to  qualify  defendant's  experts,  see  Dis- 
covery and  Inspection,  1  Curr.  1,.  930.  See  1 
Curr.  L.  863. 

78.  Chicago,  etc.,  R.  Co.  v.  Krayenbuhl 
[Neb.]  98  N.  W.  44;  Missouri,  etc.,  R.  Co.  v. 
Moody  [Tex.  Civ.  App.]  79  S.  W.  856. 

79.  City  of  Kingfisher  v.  Altlzer,  13  Okl. 
121.  74  P.  107. 

80.  City  of  Kingfisher  v.  Altlzer,  13  Okl. 
121,  74  P.  107;  Austin,  etc.,  R.  Co.  v.  Cluck 
[Tex.]  77  S.  W.  403;  St.  Louis  &  S.  W.  R. 
Co.  V.  Lindsey  [Tex.  Civ.  App.]   81  S.  W.  87. 

81.  McKnight  v.  Detroit  &  M.  R.  Co. 
[Mich.]    97  Mo.   772. 

82.  City  of  Kingfisher  v.  Altlzer,  13  Okl. 
121,  74  P.  107;  Austin,  etc.,  R.  Co.  v.  Cluck 
[Tex.]    77   S.   W.   403. 

83.  Atchison,  etc.,  R.  Co.  v.  Palmore 
[Kan.]  75  P.  509. 

84.  Evidence  held  Insufficient  to  show  that 
plaintiff  had  floating  kidney  rendering  ver- 
dict  excessive.     Smith   v.   Brooklyn   Heights 
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(§7)  C.  Instructions.^^ — Instructions  should  clearly  define  the  measure  of 
plaintiffs  damages,^*  especially  where  the  evidence  is  conflicting,'^  and  should  not 
by  reference  to  the  amount  claimed  in  the  complaint,''  or  reference  to  the  statutory 
limit,  in  effect  instruct  the  jury  to  find  that  amount."*  An  instruction  correctly 
detailing  the  elements  of  damage  is  not  erroneous  for  failure  to  state  that  findings 
on  such  matters  must  be  based  on  the  evidence.'"  Instructions  defining  two  cor- 
rect measures  of  damages  and  failing  to  distinguish  between  them  are  erroneous,"^ 


R.  Co.,  88  N.  T.  S.  432.  Wife's  damages  held 
shown  with  sufficient  definlteness  to  author- 
ize recovery  against  saloon  keeper  selling 
to  her  husband.  Bowden  v.  Voorhels  [Mich.] 
98  N.  "W.  406.  Finding  as  to  amount  of  In- 
jury to  hotel  from  nuisance  In  street  sup- 
ported. Bates  V.  Holbrook,  89  App.  Dlv.  548, 
85  N.  T.  S.  673.  Evidence  held  not  sufficient 
to  base  recovery  of  $50  for  putting  on  metal 
celling.  New  York  Metal  Ceiling  Co.  v.  City 
Homes  Imp.  Co.,  88  N.  T.  S.  233.  Evidence 
held  sufficient  to  justify  recovery  of  dam- 
ages for  breach  of  contract  to  print  reports. 
Gammel  Book  Co.  v.  Jones  &  Co.  [Tex.  Civ. 
App.]  78  S.  W.  21.  Value  of  blood  hound 
held  sufficiently  shown  to  support  verdict 
for  $250.  St.  Louis,  etc.,  E.  Co.  v.  Phllpot 
[Ark.]  77  S.  W.  901.  Damage  to  enming;  ca- 
pacity held  sufficiently  shown.  Batten  v.  St. 
Louis  Transit  Co.,  102  Mo.  App.  285,  76  S.  W. 
727;  Robinson  v.  St.  Louis  &  S.  R.  Co.  [Mo. 
App.]  77  S.  "W.  493;  Grady  v.  St.  Louis  Tran- 
sit Co.,  102  Mo.  App.  212,  76  S.  W.  673.  Evi- 
dence of  impairment  of  earning  power  held 
sufficiently  shown  to  authorize  instruction 
on  future  disability.  Cotant  v.  Boone  Sub- 
urban R.  Co.  [Iowa]  99  N.  W.  115.  In  case 
of  a  young  boy,  proof  of  his  inability  to  fol- 
low certain  occupations  because  of  his  In- 
jury furnishes  a  sufficient  basis  for  recovery 
for  diminished  earning  capacity.  Beaudin  v. 
Bay  City  [Mich.]  99  N.  "W.  285. 

Pennajieiiey  of  injuries  held  sufficiently 
shown.  Cumberland  Tel.  &  T.  Co.  v.  War- 
ner, 25  Ky.  L.  R.  1843,  79  S.  W.  199;  Interna- 
tional, etc.,  R.  Co.  v.  Reeves  [Tex.  Civ.  App.] 
79  S.  W.  1099;  Kelly  v.  United  Traction  Co., 
89  App.  Div.  283,  85  N.  T.  S.  9.  Conflict  suf- 
ficient to  take  permanence  of  Injury  from 
black  eye  to  jury.  Sohmltz  v.  Klrchan,  32 
Wash.  546,  73  P.  678.     See  I  Curr.  L.  864. 

85.  See  1  Curr.  L.  864. 

86.  In  personal  injury  cases  should  not 
Include  mental  humiliation.  Chicago  City  R. 
Co.  V.  Mauger,  105  111.  App.  579.  Should  not 
include  medical  attendance  where  none  is 
shown.  American  Car  &  Foundry  Co.  v. 
Clark,  32  Ind.  App.  644,  70  N.  B.  828.  Not  er- 
roneous as  not  limiting  recovery  to  period 
within  which  plaintiff  (a  boy)  would  be  en- 
titled to  his  own  earnings.  Ittner  Brick  Co. 
V.  KllUan  [Neb.]  93  N.  W.  951.  Instruction 
held  to  properly  limit  married  woman's  re- 
covery to  loss  of  time  in  connection  with 
her  own  business.  Gilson  v.  Cadillac  [Mich.] 
95  N.  W.  1084.  Failure  to  give  any  rule  for 
measurement  Is  error.  Wrongful  death. 
Coleman  v.  Hlmmelberger-Harrison  Land  & 
Lumber  Co.  [Mo.  App.]  79  S.  W.  981.  Failure 
to  furnish  logs.  Rhodes  v.  Holladay-Klotz 
Land  &  Lumber  Co.  [Mo.  App.]  79  S.  W.  1145. 
Instructions  on  the  measure  of  damages  for 
breach  of  contract  held  to  state  elementary 
principles  and  properly  given  where  author- 


ized by  the  evidence.  Sliver  Springs,  etc., 
R.  Co.  V.  Van  Ness  [Fla.]  34  So.  884.  In- 
structions to  consider  pecuniary  circum- 
stances and  bad  faith  of  parties  are  er- 
roneous where  punitive  damages  are  not  re- 
coverable. Georgia  R.  &  Banking  Co.  v. 
Benton,  117  Ga.  786,  45  S.  B.  70.  Where 
only  actual  damages  for  a  personal  injury 
are  claimed,  an  instruction  to  consider  de- 
fendant's intoxication  Is  not  objectionable 
as  authorizing  the  jury  to  consider  it  oh 
the  question  of  damages.  Knickerbocker 
Ice  Co.  V.  Benedix,  206  111.  362,  69  N.  B.  50. 
In  a  personal  Injury  case,  where  punltlv* 
damages  are  not  recoverable,  and  evidenca 
has  been  Introduced  showing  recklessness 
on  defendant's  part,  an  instruction  defining 
the  proper  measure  of  damages  and  adding 
thereto  that  the  jury  may  consider  "all  the 
facts  and  circumstances  proven,"  Is  bad  as 
authorizing  them  to  swell  the  recovery  by 
defendant's  reckless  conduct.  Broadstreet  v. 
Hall.    32    Ind.    App.    122,    69    N.    E.    415. 

Contra  I  Chicago  City  R.  Co.  V.  Gemmlll 
[111.]   71  N.  B.  43. 

87.  Mtiren  Coal  &  Ice  Co.  v.  Howell,  204 
111.  515,  68  N.  E.  456;  Chicago  City  R.  Co.  v. 
Mead,  206  111.  174,  69  N.  B.  19.  Injuries  to 
borrowed  traction  engine  by  running  oft 
bridge.  Smith  v.  Stratton  [Tex.  Civ.  App.] 
78  S.  W.  4. 

88.  Instruction  held  not  erroneous.  Ft. 
Worth,'  etc.,  R.  Co.  v.  Partin  [Tex.  Civ.  App.] 

76  S.  W.  236;  Baltimore,  etc.,  R.  Co.  v.  Cav- 
anaugh  [Ind.  App.]  71  N.  B.  239;  Gulf,  etc., 
R.  Co.  V.  Nelson  [Miss.]  35  So.  168.  In- 
struction to  find  damages  according  to  evi- 
dence not  exceeding  the  amount  claimed  In 
the  petition  Is  not  error,  though  plaintiff's 
evidence  shows  that  his  damages  are  In 
some  respects  overstated  in  the  petition. 
Tandy  v.  St.  Louis  Transit  Co.,  178   Mo.   240, 

77  S.  W.  994. 

89.  Muren  Coal  &  Ice  Co.  v.  Howell,  204 
111.  516,  68  N.  E.  456.  An  Instruction  de- 
scribing the  legal  elements  of  damage  for 
death  and  mentioning  the  statutory  limita- 
tion of  $10,000,  and  stating  that  the  verdict 
if  for  plaintiff  should  be  "in  the  amount  in- 
dicated," is  not  a  direction  to  find  $10,000 
and  will  not  be  so  construed,  though  that 
amount  was  found.  Pennsylvania  Co.  v. 
Paul  [C.  C.  A.]   126  F.  157. 

90.  Stanley  v.  Cedar  Rapids,  etc.,  R.  Co., 
119  Iowa,  526,  93  N.  W.  489. 

91.  Hartgrove  v.  Southern  Cotton  Oil  Co. 
[Ark.]  77  S.  W.  908.  Instruction  held  ob- 
jectionable as  authorizing  double  recovery 
for  personal  injury.  International  &  G.  N. 
R.  Co.  V.  Tisdale  [Tex.  Civ.  App.]  81  S.  W. 
347.  Instruction  In  action  for  personal  In- 
juries held  not  objectionable  as  allowing 
double  damages.  Texas,  etc.,  R.  Co.  v.  Kel- 
iv  [Tex.  Civ.   App.]   80  P.  W.  1073. 
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and  where  the  evidence  will  authorize  a  verdict  for  general  damages  in  amount 
greater  than  claimed  in  the  petition,  it  is  error  to  instruct  to  find  for  plaintiS 
according  to  his  injuries,  without  limiting  recovery  by  the  pleadings,  though  no 
request  is  made  in  that  respect,  and  the  evidence  is  received  without  objection."'' 
If  a  party  desires  a  more  explicit  direction  than  is  contained  in  the  correct  rule 
laid  down  in  the  general  instructions,  he  should  request  it,"  and  failure  to  include 
a  tlieory  or  fact  favorable  to  the  defense,'*  or  an  element  of  damage  recoverable 
for  is  not  reversible  error  in  the  absence  of  a  request  presenting  it  to  the  attention 
of  the  court.°°  As  in  other  cases,  instructions  not  supported  by  the  issues  or  the 
evidence  in  the  case,  though  stating  correct  abstract  rules  of  law,  should  not  be 
given."  Instructions  should  be  considered  as  a  whole."'  Erroneous  instructions 
are  frequently  cured  by  the  verdict."  An  instruction  in  a  personal  injury  case 
that  plaintiff  is  entitled  to  such  damages  as  the  jury  "feel"  he  ought  to  have  is 
erroneous,"*  and  it  is  improper  to  inform  the  jury  that  they  may  estimate  the 
amount  of  damages  plaintiff  "is  entitled  to  recover";  they  should  be  instructed 
to  "compensate  for  the  injury  sustained";*  but  an  instruction  to  render  a  verdict 
for  such  an  amount  as  the  jury  "thinF'  under  the  evidence  plaintiff  is  entitled  to 
is  not  bad  for  failure  to  use  the  word  "believe"  instead  of  "think,"*  and  the  use 
of  the  words  "reasonably  apparent"  instead  of  "reasonably  certain,"  in  an  instruc- 
tion relative  to  recovery  for  future  pain  and  suffering,  is  not  error,  the  terms 


95.  International,  etc.,  R.  Co.  v.  Shaugh- 
nessy  [Tex.  Civ.  App.]  81  S.  W.  1026. 

93.  Jury  was  not  advised  to  return  ver- 
dict for  such  a  sum  as  would  amount  to 
"present  compensation"  for  future  pecuniary 
loss  because  of  decedent's  death.  San  An- 
tonio, etc.,  R.  Co.  V.  Brock  [Tex.  Civ.  App.] 
80  S.  W.  422. 

94.  Failure  to  instruct  that  the  jury 
should  take  into  consideration  the  possibil- 
ity of  plaintiff  widow's  remarriage,  where 
she  sues  for  the  death  of  her  husband,  is 
not  error  where  no  request  on  that  subject 
was  preferred.  Hewitt  v.  East  Jordan  Lum- 
ber Co.    CMlch.]   98  N.  W.   992. 

05.  St.  Louis  Southwestern  R.  Co.  T.  Bol- 
ton  [Tex.  Civ.  App.]   81  S.  W.  123. 

96.  An  instruction  stating  a  correct  rule 
of  law,  but  referring  to  an  element  of  dam- 
ages neither  pleaded  nor  proved  Is  bad.  Mc- 
Call  Co.  V.  Jennings,  26  Utah,  459,  73  P.  639. 
An  instruction  on  the  effect  of  a  refusal  of 
physical  examination  is  properly  refused 
where  there  is  nothing  to  base  it  on. 
Plaintiff  was  asked  on  cross-examination 
whether  he  would  consent  if  his  counsel 
were  willing,  and  objection  to  the  question 
was  sustained.  Marquette  Third  Vein  Coal 
Co.  V.  Dlelle,  208  111.  116,  70  N.  E.  17.  The 
rule  regarding  punitive  damages  for  mali- 
cious prosecution  where  the  acts  are  done 
by  an  agent  need  not  be  stated  where  there 
is  no  such  question  in  the  case.  Eggett  v. 
Allen,  119  Wis.  625,  96  N.  W.  803.  Where 
there  is  no  proof  In  the  record  as  to  what 
plaintiff's  earnings  were,  a  judgment  in  his 
favor  based  on  an  instruction  to  consider 
earnings  as  an  element  of  damage  cannot 
stand.  Kane  v.  Metropolitan  St.  R.  Co.,  88 
NTS.  162.  An  Instruction  authorizing  re- 
covery for  permanent  Injuries  is  error 
where  counsel  disclaims  recovery  on  that 
ground.  Southern  R.  Co.  v.  Clarlday  [Ga.] 
47  S  E.  901.  The  probability  of  promotion 
may  not  be  considered  in  the  absence  of  evi- 


dence on  that  question.  Galveston,  etc.,  R. 
Co.  V.  Pendleton,  30  Tex. .  Civ.  App.  431,  70 
S.  W.  996.  The  court  properly  refused  to 
instruct  that  if  the  damages  complained  of 
could  have  been  prevented  by  the  plaintiff 
after  notice  of  the  insufficiency  of  the  fence, 
he  could  not  recover  where  the  evidence 
showed  that  plaintiff  kept  two  men  riding 
for  33  days  along  three  miles  of  fence.  Per- 
ry V.  Cobb  [Ind.  T.]    76   S.  W.   289. 

07.  An  instruction  authorizing  punitive 
damages  In  a  breach  of  promise  case  need 
not  expressly  refer  to  the  circumstances 
necessarily  present  to  justify  their  award, 
where  another  instruction  gives  the  ab- 
sence of  malice  as  a  ground  for  the  denial 
of  such  damages.  Jacoby  v.  Stark,  205  111. 
34,   68   N.  B.   557. 

98.  A  refusal  to  Instruct  that  there  was 
no  evidence  of  any  damage  prior  to  bring- 
ing the  action  was  harmless  where  the  ver- 
dict was  for  nominal  damages  only.  Dale 
V.  Southern  R.  Co.,  132  N.  C.  705,  44  S.  E.  399. 
Instructions  authorizing  the  consideration 
of  an  erroneous  element  are  harmless  ■where 
the  verdict  shows  that  the  element  was  not 
considered.  Qulnn  v.  Baldwin  Star  Coal  Co. 
[Colo.  App.]  76  P.  552.  An  instruction  on  ex- 
emplary damages  will  not  be  reviewed  where 
none  are  allowed.  Sonnen  v.  St.  Louis  Trans- 
fer Co.,  102  Mo.  App.  271,  76  S.  W.  691.  Where 
no  cause  of  action  is  found,  instructions  er- 
roneously defining  the  measure  of  damages 
are  harmless.  Nlelson  v.  Cedar  County 
[Neb.]  98  N.  W.  1090;  Zimmerman  v.  Denver 
Consol.  Tramway  Co.  [Colo.  App.]  72  P.  607; 
Wofford  V.  Buchel  Power  &  Irrigation  Co. 
[Tex.  Civ.  App.]    80  S.  W.   1078. 

99.  Fries  v.  American  Lead  Pencil  Co., 
141   Cal.   610,    7&  P.    164. 

1.  Nashville,  etc.,  R.  Co.  v.  Whitherspoon 
[Tenn.]  78  S.  W.  1052. 

a.  Ilges  v.  St.  Louis  Transit  Co.,  102  Mo. 
App.  529,  77  S.  W.   93. 
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being  equivalent.'  Holdings  on  various  instructions  complained  of  are  collected 
below.* 

(§7)  D.  Trial. — ^There  is  no  error  in  allowing  plaintifE  to  sit  near  the  jury 
and  weep  during  counsel's  argument." 

(§  7)  E.  Verdicts.^ — ^Though  in  tort  actions  interest  is  not  recoverable  eo 
nomine,  a  verdict  in  troverj  finding  the  sum  due  plaintiff  on  goods  conditionally 
sold,  at  the  amount  of  purchase  money  unpaid,  and  awarding  him  interest  thereon, 
is  not  erroneous,'  and  where  the  jury  in  an  action  for  negligent  fire  find  the  value 
of  the  properiy  destroyed  and  allow  its  value  with  interest,  the  court  properly  com- 
putes the  interest  and  includes  it  in  the  judgment.*  The  jury  may  properly  be 
required  to  separate  in  their  verdict  the  actual  and  exemplary  damages,  and  if 
they  find  only  one  kind,  to  state  which.*  Where  mental  suffering  is  not  recover- 
able for,  a  verdict  for  a  lump  sum  includiug  mental  and  physical  suffering  must 
be  set  aside.^"  Where  double  damages  are  recoverable  under  the  statute,  and  the 
jury  state  that  the  sum  they  have  found  is  only  single  damages,  they  may  be  per- 
mitted to  retire  and  double  their  verdict.*^ 

DEATH  ABTD  STTBVTVOBSHIP. 

Presumption  of  death}^ — ^Absence  from  one's  usual  place  of  abode  for  a  long 
period  of  time  without  tidings  raises  a  presumption  of  death,  the  length  of  time 
required  being  governed  by  statutory  provisions  and  the  circumstances  of  the 
case.^'    The  presumption  may  be  raised  in  less  time,  there  being  convincing 


3.  Harrison  v.  Ayrshire,  123  Iowa,  528, 
99  N.  W.  132. 

4.  Instruction  on  manner  of  arriving  at 
verdict  Involving  actual  and  exemplary  dam- 
ages held  not  mandatory  as  directing  their 
manner  of  proceeding.  Bowden  v.  Voorhels 
tMlch.]  98  N.  W.  406.  Instruction  held  not 
erroneous  as  allowing  conjecture  as  to  fu- 
ture damages  for  assault.  Evans  v.  Elwood, 
123  Iowa,  92,  98  N.  W.  584.  Instruction  held 
to  properly  limit  recovery  to  diminished 
earning  capacity.  Blaudin  v.  Bay  City 
[Mich.]  99  N.  W.  285.  Instruction  In  person- 
al Injury  case  held  not  objectionable  as  al- 
lowing recovery  for  lost  profits.  Jordan  v. 
Cedar  Rapids,  etc.,  R.  Co.  [Iowa]  99  N.  W. 
693.  Instruction  on  recovery  for  permanent 
or  temporary  injuries  held  not  misleading. 
City  of  Pueblo  v.  Timbers,  31  Colo.  215,  72 
P.  1059.  Instruction  on  compensatory  and 
punitive  damages  held  not  erroneous  as  au- 
thorizing recovery  without  proof  of  tort. 
Reeves  v.  Southern  R.  Co.  [S.  C]  46  S.  B. 
543.  Instruction  on  measure  of  damages  for 
wrongful  ejection  of  passenger  held  unob- 
jectionable. Houston,  etc.,  R.  Co.  v.  Mc- 
Neel  [Tex.  Civ.  App.]  76  S.  W.  206.  Failure 
to  limit  recovery  for  medical  services  to 
"reasonable"  value  held  harmless  under  evi- 
dence. Grady  v.  St.  Louis  Transit  Co.,  102 
Mo.  App.  212,  76  S.  W.  673.  Instruction  In 
action  for  death  held  not  to  call  for  verdict 
for  more  than  enough  to  compensate.  Ft. 
Worth,  etc.,  R.  Co.  v.  Llnthlcum  [Tex.  Civ. 
App.]  77  S.  W.  40.  Instruction  held  not  er- 
roneous as  authorizing  speculative  damages 
for  Injuries  resulting  from  cold  and  ex- 
posure. Pecos,  etc.,  R.  Co.  v.  Williams  [Tex. 
Civ.  App.]  78  S.  W.  5.  Instruction  In  favor 
of  minor  held  not  objectionable  as  authoriz- 
ing recovery  of  damages  recoverable  only 
by  father,  or  as  giving  undue  prominence  to 


items  of  damage.  Cameron  Mill  &  Elevator 
Co.  V.  Anderson  [Tex.  Civ.  App.]  78  S.  W.  8. 
Instructions  held  confusing  as  regards  pre- 
existing Infirmity  of  plaintiff's  wife.  Dallas 
Consol.  Bleo.  St.  R.  Co.  v.  Rutherford  [Tex. 
Civ.  App.]  78  S.  W.  558.  Instruction  held 
not  bad  as  assuming  that  plaintifE  has  suf- 
fered. Longan  v.  Weltmer  [Mo.]  79  S.  W. 
655.  Instructions  held  not  objectionable  as 
authorizing  compensation  for  loss  of  time 
caused  by  physical  and  mental  suffering,  or 
as  confining  the  compensation  to  past  dam- 
ages. International,  etc.,  R.  Co.  v.  Shaugh- 
nessy   [Tex.   Civ.   App.]    81   S.   W.   1026. 

5.  Chicago,  etc.,  R.  Co.  v.  Krayenbuhl 
[Neb.]    98   N.   W.    44. 

6.  See  1  Curr.  L.  864. 

7.  Fussell  V.  Heard,  119  Ga.  527,  46  S.  E. 
621. 

8.  Louisville  &  N.  R.  Co.  v.  Fort  [Tenn.] 
80  S.  W.  429. 

9.  Northern  Texas  Traction  Co.  v.  Peter- 
man    [Tex.   Civ.   App.]    80   S.   W.   535. 

10.  Houston,  etc.,  R.  Co.  v.  Reasonover 
[Tex.  Civ.  App.]  81  S.  W.  329. 

11.  Campbell  v.  Iowa  Cent.  R.  Co.  [Iowa] 
99  N.  W.  1061. 

12.  See  1  Curr.  L.   865. 

13.  Unexplnlned  absence  of  a  single  man 
for  43  years,  he  being  at  the  time  of  his  dis- 
appearance 30  years  of  age  and  in  111  health, 
with  evidence  of  an  attempt  to  discover  him, 
raises  the  presumption  of  death  and  that  he 
left  no  heirs  surviving  him.  McNulty  v. 
Mitchell,  84  N.  T.  S.  89.  Nine  years  held  to 
warrant  presumption  of  death,  absentee  hav- 
ing been  in  111  health  at  the  time  of  disap- 
pearance. In  re  Ross's  Estate,  140  Cal.  282, 
73  P.  976.  Disappearance  and  silence  for 
ten  years  Is  sufficient  to  warrant  a  wife  In 
presuming  her  husband  to   be   dead,   though 
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though  not  actual  proof  of  loss  of  life.^*  The  presumption  of  death  arising  by 
lapse  of  time  is  rebuttable,  and  rights  cannot  be  ignored  on  the  strength  of  it.*' 
There  is  no  presumption  that  the  party  was  alive  at  ajly  time  during  the  period 
of  absence.^^ 


DEATH  BY  WRONGFUL  ACT. 


;  1.     IVatai-e     and     Blementa     of     Lialillity  §  4.     Diamases    (1038). 

and  Release  or  Bar  Thereof  (1034).  J  B.     Remedies  and  FrocednTe   (1042). 

§  2.     Who  May  Bring  Action  (1036).  §  6.     Distributive    Rights    In    Amount   Re- 

§  3.     Beneficiaries   of  the  Right   of  Action  covered  (1046). 
(1037). 

§  1.  Nature  and  elements  of  liability  and  release  or  bar  thereof." — The  lia- 
bility is  purely  a  statutory  one,^'  and  does  not  exist  under  the  general  maritime 
law.^*  Such  statutes  are  compensatory  and  not  penal.'"'  Being  statutory,  it  rests 
only  on  such  persons,  if  any,  as  are  designated,  and  does  not  extend  to  those  of 
similar  occupation,^^  or  to  a  death  caused  in  a  line  of  business  collateral  to  that 
specified.^^  The  statute  must  in  its  intention  cover  persons  such  as  deceased.^' 
Where  the  right  of  action  is  given  for  the  benefit  of  certain  persons,  it  cannot  be 
maintained  if  there  are  no  such  persons.^^  It  cannot  be  imposed  on  extra  terri- 
torial acts,^°  but  where  the  right  of  action  has  become  fixed  by  the  statutes  of 
any  state,  the  liability  may  be  enforced  in  any  court  having  jurisdiction,^"  and 


she   has  made  no   effort  to   find   him.     In   re 
Harrington's  Estate  [Cal.]  73  P.  1000. 

14.  Where  men  In  a  schooner  were  aban- 
doned at  sea  by  the  vessel  towing  them,  and 
the  men  were  never  heard  from  thereafter 
except  that  a  schooner  corresponding  to  the 
one  lost  was  washed  up  on  shore  and  the 
body  of  one  of  the  men  was  found,  others 
were  assumed  to  bo  dead.  Alaska  Commer- 
cial Co.  V.  Williams  [C.  C.  A.]  128  F.  362. 

15.  The  right  of  an  heir  In  the  distribu- 
tion of  an  estate  cannot  be  disregarded, 
though  he  has  been  unheard  of  for  many 
years.  In  re  Sherwood's  Estate,  206  Pa.  465, 
6«   A.    20. 

16.  Farrelly  v.  Emigrant  Industrial  Sav. 
Bank,  92  App.  Div.  529,  87  N.  T.  S.  54. 

17.  See  1  Curr.  L.   865. 

18.  See  1  Curr.  Ia   865. 

The  fact  that  a  provision  of  the  statute 
limiting  damages  Is  unconstitutional  does 
not  invalidate  the  entire  statute.  Art.  10, 
5  4  Wyo.  Constitution  prohibits  the  enact- 
ment of  a  law  limiting  amount  of  recovery. 
Utah  Sav.  &  Trust  Co.  v.  Diamond  Coal  & 
Coke  Co.,  26  Utah,  299,  7S  P.  524.  This  sec- 
tion of  the  constitution  was  passed  after 
the  act  limiting  the  amount  and  Is  not  pros- 
pective, so  such  Act  Rev.  St.  1887,  §  2364b 
la  valid  and  In  force.  Mestas  v.  Diamond 
Coal  &  Coke  Co.  [Wyo.]  76  P.  567.  Acts 
1899,  p.  457,  c.  213  Is  unconstitutional  In 
that'  It  does  not  recite  the  caption  or  sub- 
stance of  the  act  to  be  amended.  Southern 
R.  Co.  v.  Maxwell  [Tenn.]   82  S.  W.  1137. 

An  action  not  based  on  any  statute  can- 
not be  maintained  by  a  parent  for  loss  of 
services  owing  to  a  child's  death.  Gregory 
V  niinols  Cent.  R.  Co.  [Ky.]  80  S.  W.  795. 
Given  In  Illinois  only  by  Rev.  St.  c.  70. 
Mattoon  Gaslight  &  Coke  Co.  v.  Dolan,  105 
111  App.  1.  Daws  1885,  p.  223,  o.  11  and  Laws 
1887  p.  454,  e.  71,  providing  for  the  action, 
were  superseded  by  Pub.  St.  1891,  c  191, 
5§  8-13.  PotE  V.  New  Hngland  Tel.  &  T.  Co. 
[N.  H.]    55   A.  891. 


Under  Code  1896,  §  27,  an  action  may  be 
maintained  for  the  death  of  a  servant  caused 
by  the  negligence  of  the  master.  Mobile, 
etc.,  R.  Co.  V.  Bromberg  [Ala.]  37  So.  395. 
Under  this  section,  recovery  can  be  had  for 
death  of  a  railroad  employe  caused  by  fail- 
ure of  the  company  to  comply  with  U.  S. 
Comp.  St.  1901,  p.  3174,  requiring  railroads 
to  use  automatic  couplers.  Id.  Not  cre- 
ated by  words  "any  person"  In  Code,  §  2071, 
designating  persons  who  may  recover  from 
railroad  company.  Seney  v.  Chicago,  etc., 
R.  Co.  [Iowa]   101  N.  W.  76. 

19.  Williams  v.  Quebec  S.  B.  Co.,  126  F. 
591.      See   1    Curr.   L.    866. 

20.  Rev.  St.  1899,  §  2864.  Action  may  be 
brought  for  less  than  the  statutory  amount. 
Marsh  v.  Kansas  City  Southern  R.  Co.  [Mo. 
App.]  78  S.  W.  284. 

21.  Telephone  company  not  liable  under 
a-  statute  making  carriers  liable  for  negli- 
gence of  their  servants.  Fisher  v.  Texas 
Tel.  Co.  [Tex.  Civ.  App.]  79  S.  W.  60.  Pub. 
St.  1882,  c.  112,  §  212  applies  only  to  steam 
railways;  not  to  street  railways.  Hudson 
V.  Lynn  &  B.   R.   Co.    [Mass.]    71  N.  B.   66. 

22.  Under  Rev.  St.  1895,  art.  3017,  a  rail- 
road Is  not  liable  where  a  nurse  employed 
In  a  hospital  maintained  by  it  Trent  onto  the 
street  without  disinfecting  himself  and  com- 
municated smallpox  to  one  who  died  there- 
from. Missouri,  etc.,  R.  Co.  v.  Freeman 
[Tex.]  79  S.  W.  9.  See  1  Curr.  L.  866,  n. 
14. 

23.  Under  Code,  S  1498,  an  action  may  be 
maintained  for  the  death  of  an  infant  2% 
years  old.  Davis  v.  Seaboard  Air  Line  R. 
Co.    [N.    C]    48    S.    E.    591. 

24.  Illinois  statute.  Chicago  &  E.  B.  Co. 
V.  La  Porte  [Ind.  App.]  71  N.  B.  166.  See, 
also,  post,   S  3. 

25.  Do  not  confer  right  of  action  for  In- 
jury Inflicted  In  another  state.  Vaughn  r. 
Bunker  Hill  &  S.  Min.  &  Concentrating  Co., 
126   F.   895. 

26.  Liability    under    New    Jersey    statute 
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may  be  maintained  in  one  state  for  a  death  caused  in  another,  where  the  statutes 
of  such  states  are  similar.^'  There  must  have  been  a  wrongful  act,^*  and  it  must 
have  been  the  proximate  cause  of  death.^°  Death  caused  by  ordinary  negligence 
gives  a  cause  of  action  under  the  Kentucky  statute.'" 

In  some  states,  there  is  no  liability  if  death  was  caused  by  the  act  of  an  em- 
ploye, but  defendant's  own  negligence  must  be  found  ;'^  but  his  negligence  may 
eo-operate  with  and  be  effective  through  a  servant's  concurring  negligence.'*  A 
municipal  corporation  is  not  liable  if  the  death  is  caused  by  an  act  done  in  the 
performance  of  a  governmental  function.^*  The  ordinary  rules  apply  regarding 
liability  of  a  master  for  his  servant  and  as  to  acts  within  or  without  the  scope  of 
the  servant's  employment,'*  the  negligence  of  fellow-servants  of  deceased,"  and 
of  independent  contractors,'"  and  negligence  of  parents  imputable  to  children.'^ 

Dependency  or  at  least  expectation  of  support  is  often  made  essential  to  a 
recovery,'^  though  it  has  been  held  not  so  under  the  Civil  Damage  Acts." 

A  parent  by  releasing  his  parental  control  over  his  child  loses  the  right  to 


enforced  by  Federal  court  setting  In  New 
York,  in  action  against  New  Jersey  cor- 
poration for  act  committed  on  the  high  seas. 
International  Nav.  Co.  v.  Lindstrom  [C.  C.  A.] 
123  F.  475.  If  cause  of  action  be  foreign 
and  for  the  benefit  of  "estate"  as  opposed 
to  "heirs,"  "next  of  kin,"  etc.,  the  suit  will 
not  lie.  Sanbo  v.  Union  Pac.  Coal  Co.,  130 
P.    B2. 

27.  Action  in  New  York  for  a  death  in 
Connecticut.  Strauss  v.  New  York,  etc.,  R. 
Co.,  91  App.  Div.  583,  87  N.  Y.   S.  67. 

28.  Liability  Is  to  be  determined  by  the 
rules  of  the  common  law  as  to  negligence 
and  contributory  negligence  and  duty  of  a 
master  toward  his  servant.  Northern  Ala- 
bama R.  Co.  V.  Mansell  [Ala.]  36  So.  459. 
The  building  of  a  gangway  across  the 
street  without  authority  is  an  unlawful 
net  Shippers'  Compress  &  "Warehouse  Co. 
^-.  Davidson  [Tex.  Civ.  App.]  80  S.  W.  1032. 
Proper  to  admit  proof  of  want  of  permis- 
sion  to   build   the   gangway.     Id. 

29.  St  Louis  SoHthwestern  R.  Co.  v. 
Burke  [Tex.  Civ.  App.]  81  S.  W.  774;  God- 
win v.  Atlantic  Coast  Line  R.  Co.  [Ga.]  48 
S.  B.  139.  It  is  sufficient  if  natural  causes 
were  accelerated  by  the  wrongful  act. 
Meekins  v.  Norfolk  &  S.  R.  Co..  134  N.  C. 
217,  46  S.  E.  493.  Where  a  brakeman  was 
knocked  from  a  car  by  a  projection,  cause 
of  death  held  for  the  jury.  Louisville  & 
N.  R.  Co.  V.  Mulflnger's  Adm'x  [Ky.]  80  S. 
W  499.  Instruction  as  to  proximate  cause 
held  proper.  St.  Louis  3.  W.  R.  Co.  v.  Burke 
[Tex.  Civ.  App.]  81  S.  W.  774. 

Where  one  was  hit  by  a  falling  brick  and 
subsequently  fell  into  the  river  and  died 
of  pneumonia,  the  injury  sustained  by  being 
hit  by  the  brick  was  not  the  proximate 
cause.  Koch  v.  Zimmerman,  85  App.  Dlv. 
370,    83  N.  Y.  S.   339. 

30.  Ky.  St.  1903,  §  6,  providing  for  re- 
covery in  case  of  negligence  and  punitive 
damages  in  case  of  gross  negligence.  South- 
ern R.  Co.  V.  Otis'  AdmT,  25  Ky.  L.  R.  1686, 
78   S.  W.   480. 

31.  Under  statute  giving '  right  of  action 
in  case  death  is  "caused  by  the  wrongful 
act  of  another"  [Rev.  St.  1887,  §  2145,  sub- 
see  2].  Don  Yan  v.  Ah  You's  Adm'r  [Ariz.] 
77  'p     618.      Rev.    St.    1895,    art.    3017,    S    2. 


Shippers'     Compress    &    Warehouse     Co.    v. 
Davidson   [Tex.   Civ.   App.]    80   S.   W.    1032. 

32.  Where  one  had  unlawfully  construct- 
ed a  gangway  across  a  street  and  his  serv- 
ant trucking  a  bale  of  cotton  on  it  fright- 
ened the  horse  of  a  traveler  so  that  it  ran 
away  and  killed  him,  it  was  the  negligent 
act  of  the  employer  that  caused  his  death. 
Shippers'  Compress  &  Warehouse  Co.  v. 
Davidson   [Tex.  Civ.  App.]   80  S.  W.   1032. 

33.  Under  Ky.  St.  1903,  §  6,  negligently 
maintaining  a  pest  house.  Twyman's  Adm'r 
V.  Board  of  Councilmen  of  Frankfort,  25  Ky. 
L.  R.  1620,  78  S.  W.  446.  See  Municipal 
Corporations,    2   Curr.   L.    940. 

84.  Brakeman  ejecting  a  trespasser,  shot 
and  killed  him.  Whether  he  had  authority 
to  eject  was  for  the  jury.  Houston  &  T. 
C.  R.  Co.  V.  Bowen  [Tex.  Civ.  App.]  81  S. 
W.   80. 

35.  Northern  Alabama  R.  Co.  v.  Mansell 
[Ala.]  36  So.  459.  Under  Rev.  St.  1899,  § 
2864,  a  master  is  not  liable  if  death  was 
caused  by  a  fellow-servant.  Jackson  v.  Lin- 
coln Min.   Co.    [Mo.  App.]    80  S.   W.    727. 

See  generally.  Master  and  Servant,  2  Curr. 
L.    801. 

36.  See  Independent  Contractors,  2  Curr. 
L.  303.  Death  caused  by  an  Independent 
contractor  w^here  the  work  was  intrinsical- 
ly dangerous.  Excavating  a  street.  Cam- 
eron Mill  &  Elevator  Co.  v.  Anderson  [Tex.] 
81  S.  W.   282. 

37.  Contributory  negligence  of  parent  of 
infant  deceased  is  defense.  Indianapolis  St. 
R.  Co.  v.  Antrobus  [Ind.  App.]  71  N.  E.  971. 
In  an  action  for  the  death  of  a  child  2>4 
years  old,  the  father's  contributory  negli- 
gence is  a  defense.  Davis  v.  Seaboard  Air 
Line  R.   Co.   [N.  C]   48   S.  B.   591. 

38.  Where  a  decedent  had  ceased  to  con- 
tribute anything  to  the  support  of  his  par- 
ents and  they  had  no  reasonable  expectation 
of  receiving  future  assistance  from  him, 
there  can  be  no  recovery  for  their  benefit. 
Texas  Portland  Cement  &  Lime  Co.  v.  Lee 
[Tex.  Civ.  App.]   82  S.  W.   306. 

39.  No  defense  that  deceased  was  shiftless 
and  failed  to  support  (action  under  Civil 
Damage  Act).  Knott  v.  Peterson  [Iowa] 
101  N.  W.  173.  See  full  treatment  in  Intox- 
icating Liquors,   2  Curr.  L.   554. 
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sue  for  the  value  of  his  services;*"  but  where  a  wife  has  not  by  her  own  acts  for- 
feited the  right  to  her  husband's  supportj  she  may  recover,"  and  where  a  mother 
of  a  minor  child  may  maintain  the  action  only  in  case  the  father  is  dead  or  has 
deserted  his  family,  if  the  mother  haa  secured  a  divorce  on  the  ground  of  cruelty. 
It  is  sufficient.*" 

If  deceased  having  survived  would  have  been  defeated  as  one  in  pari  delicto,*' 
or  if  while  yet  alive  he  gave  a  release  under  a  statute  giving  a  right  of  action  in 
any  case  where  the  decedent  might  have  maintained  it  had  he  lived,**  there  can 
be  no  recovery. 

A  beneficiary's  release  binds  him  when  he  later  becomes  personal  representa- 
tive.*" 

Since  there  can  be  but  one  recovery  on  a  single  cause  of  action,  it  has  been 
held  in  California  that  an  infant  heir  not  in  court  was  barred  by  his  mother's 
recovery  under  an  act  allowing  recovery  by  the  'Tieirs."*"  In  Louisiana,  two  causes 
of  action  arise,*'  but  a  judgment  in  the  first  in  favor  of  the  widow  bars  the  right 
of  the  children  to  maintain  an  action  for  that  cause.** 

§  2.  Who  may  bring  action.^" — ^The  action  must  be  brought  by  those  tc 
whom  the  right  is  given""  in  the  capacity  in  which  they  are  entitled."*    A  right 


40.  Southern  R.  Co.  v.  Flemlster  [Ga.] 
48   S.  E.   160. 

41.  Though  he  has  not  for  a  long  time 
fulfilled  that  duty.  De  Garcia  v.  San  An- 
tonio, etc.,  R.  Co.  [Tex.  Civ.  App.]  77  S.  W. 
276. 

42.  Code  Civ.  Proo.  §  376.  Delatour  v. 
Mackay,   130   Cal.   621,   73  P.   454. 

43.  No  cause  of  action  accrues  where  one 
causes  a  woman  to  submit  to  a  criminal 
operation  which  resulted  In  her  death.  Un- 
der Code  Civ.  Proo.  i  1902.  Laroque  v.  Con- 
helm,   42  Misc.  613,   87  N.  T.  S.   625. 

44.  Rev.  St.  1895,  arts.  3017,  3018,  8021. 
Thompson  v.  Ft.  Worth,  etc.,  R.  Co.  [Tex.] 
80  S.  W.  990.  There  can  be  but  one  re- 
covery. Blount  V.  Gulf,  etc.,  R.  Co.  [Tex. 
Civ.   App.]    82    S.    W.    305. 

45.  Under  the  New  Torli  Statute,  a  widow 
may  release  the  cause  prior  to  her  appoint- 
ment as  her  deceased  husband's  adminis- 
tratrix. Code  Civ.  Proc.  N.  T.  §  1902,  pro- 
viding an  action  exclusively  for  the  benefit 
of  the  decedent's  husband  or  wife,  and  next 
of  kin.     Mella  v.   Northern  S.   S.  Co.,   127  F. 

416. 

46.  Under  Code  Civ.  Proc.  §  377,  where 
a  mother  of  an  unborn  child  recovered,  it 
was  a  bar  to  an  action  by  the  child,  though 
the  statute  gave  the  right  of  action  to  either 
the  heirs  or  personal  representatives,  and 
Civ  Code  I  29  provides  that  an  unborn  child 
is  deemed  In  existence.  The  mother  claimed 
to  be  sole  heir  and  did  not  make  known 
the  existence  of  the  child  [Beatty,  J.,  dis- 
sents] Doubert  v.  Wester©  Meat  Co.,  139 
Cal  480  73  P.  244.  See  Bl  Paso,  etc.,  R.  Co. 
V.  Vhakey  [Tex.  Civ.  App.]  76  S  W.  589 
holding  that  the  record  must  show  that 
the  suit  was  for  benefit  of  all.      ^       ,,       . 

47  Act  No.  71,  p.  94  of  1884.  One  lies  for 
damkges  the  decedent  might  have  recov- 
ered fnd  one  for  his  death^  Blchorn  v  New 
Orleans  &  C.  R.  Light  &  Power  Co.,  112  La. 

^^.«  ^  The' first'  cause  the  minor  children  or 
w^iw  might  have  enforced.  Jhe  widow 
broaghi.  the  action  ar>d   recovered  .ludgment. 


Blchorn   v.    New   Orleans    &   C.    R.    Light   & 
Power  Co.,   112  La.   236,  36   So.   335. 

49.  See   1   Curr.   L.   866. 

50.  Under  St.  1866  (16  Del.  Laws,  p.  38, 
c.  31),  §  2,  as  amended  by  22  Del.  Laws,  p.  • 
500,  c.  210,  giving  right  to  widow  or  widow- 
er of  decedent  or  if  there  be  none,  to  his 
personal  representatives,  a  father  cannot 
recover  for  the  death  of  a  minor  child.  Ken- 
nedy V.  Delaware  Cotton  Co.  [Del.  Super.] 
58  A.  825. 

Note:  The  right  of  action  In  "heirs" 
means  "children"  and  does  not  Include  those 
entitled  to  share  In  the  estate.  Hendry  v. 
Holt,  24  Colo.  .464,  66  Am.  St.  Rep.  235,  39 
L.  R.  A.  351;  Jordan  v.  Cincinnati  R.  Co., 
89  Ky.  40;  Noble  v.  Seattle,  19  Wash.  133. 
Contra,  St.  Louis,  etc.,  R.  Co.  v.  Needham, 
52   F.  371. 

A  widower  cannot  sue  where  the  right  of 
action  Is  given  to  the  widow  and  next  of  kin. 
Western  Union  Tel.  Co.  v.  McGlll,  57  F. 
699;  Dickens  v.  Ry.  Co.,  23  N.  T.  158;  Drake 
v.  Gilmore,  52  N.  T.  389. 

"Next  of  kin"  means  blood  relation  and 
does  not  include  husband  or  wife.  Haradin 
V.  Larabee,  113  Mass.  430.  Contra,  Steel  v. 
Kurty,    28    Ohio    St.    191. 

A  statute  allowing  a  wife  to  sue  for  death 
of  her  husband  does  not  give  him  a  right 
of  action  for  her  death.  Grosso  v.  Dela- 
ware, etc.,  R.  Co.,  50  N.  J.  Law,  317;  Geor- 
gia R.  Co.  V.  Wynn,  42  Ga.  331.  And  a 
right  of  action  given  to  a  mother  does  not 
Include  a  father.  Frazer  v.  Georgia  R.  Co., 
96  Ga.  785.  A  personal  representative  can- 
not sue  where  the  right  is  given  to  a 
widow  (Litchfield  Coal  Co.  v.  Taylor,  81 
111.  590),  nor  a  widow  where  the  right  Is 
given  the  personal  representative  (Weld- 
ner  v.  Rankin,  26  Ohio  St.  622;  Holston  v. 
Coal,  etc.,  Co.,  96  Tenn.  521;  Usher  v.  West 
Jersey  R.  Co.,  126  Pa.  206,  12  Am.  St.  Rep. 
863,   4  L.   R.  A.   261). 

Where  the  right  Is  given  to  the  distribu- 
tees, a  personal  representative  cannot  sue. 
Hulbert  v.  Topeka,  34  F.  610.  Where  a  child 
may    recover   -for   the   death    of   a   parent,    a 
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of  action  in  the  "next  of  kin"  who  would  "take  in  case  of  intestacy"  avails  neither 
surTiving  husband  nor  son."^  Under  a  statute  giving  the  right  of  action  to  the 
heirs  or  personal  representatives,  an  executor'*  or  administrator'*  is  entitled,  but 
an  infant  son  of  decedent,  by  his  next  friend,  cannot  maintain  an  action  lodged 
in  the  personal  representative."  A  recovery  for  the  benefit  of  the  "estate"  can- 
not be  prosecuted  in  a  foreign  state  by  an  administrator  there  appointed,"  but 
a  foreign  representative  may  if  recognized  sue  in  the  state  where  the  death  was 
caused."  Under  the  Missouri  statute,  the  right  of  the  surviving  husband  or  wife 
and  the  children  is  not  concurrent,"*  but  if  the  party  first  entitled  to  sue  brings 
the  action,  it  is  a  bar  to  an  action  by  the  others."'  Where  several  parties  are 
given  the  right  to  maintain  the  action,  it  must  appear  on  the  record  that  an  action 
brought  by  one  is  for  the  benefit  of  all.*"  If  the  right  of  beneficiaries  to  sue  is 
precedent  to  that  of  the  personal  representative,  their  sanction  must  appear  at 
some  stage  in  an  action  by  him.'* 

Since  the  laws  of  Kansas  enable  the  widow  to  sue  where  deceased  was  non- 
resident and  the  laws  of  Missouri  enable  the  "person  entitled  to  the  proceeds"  to 
sue  on  a  foreign  cause  of  action  and  permit  a  trustee  to  sue  without  the  bene- 
ficiary, the  widow  of  one  killed  in  Kansas  may  sue  alone  in  Missouri,  she  being 
substantially  a  trustee  for  the  child  who  is  also  a  beneficiary.'^  Under  the  Georgia 
statute,  the  children  of  the  decedent,  though  adults,  are- necessary  parties." 

§  3.  Beneficiaries  of  the  right  of  action.^^ — The  beneficiary  must  come  within 
a  statute  giving  a  recovery."    Technical  words  like  "heirs"  or  "next  of  kin"  have 


step-parent  Is  not  meant.  Marshall  v.  Ma- 
eon  Sash  Co.,  103  Ga.  725,  68  Am.  St.  Rep. 
140,  41  Li.  R.  A.  211.  Conversely  a  step- 
father cannot  sue  for  the  death  of  a  step- 
child. Hennessy  v.  Bavarian  Brew.  Co.,  145 
Mo.  104,  68  Am.  St.  Rep.  554,  41  L.  R.  A. 
385. — From  note  to  Brown  v.  Electric  R.  Co. 
[Tenn.]  70  Am.  St.  Rep.  666. 

51.  Under  Code  Civ.  Proo.  Idaho,  §  3165, 
giving  right  to  "heirs  or  personal  repre- 
sentatives," the  action  cannot  be  maintained 
by  a  w^ldow  in  her  own  name.  Vaughn  v. 
Bunker  Hill  &  Sullivan  Min.  Concentrating 
Co.,    126   F.    895. 

52.  Husband  Is  not  next  of  kin.  Son 
would  not  take  In  Intestacy.  Gottlieb  v. 
North  Jersey  St.  R.  Co.  [N.  J.  Law]  58  A. 
1088.  Explaining  May  v.  West  Jersey  &  S. 
R.  Co.,  62  N.  J.  Law,  63,  42  A.  163,  as  not 
a  precedent. 

53.  Under  Ball.  Ann.  Codes  &  St.  §{  4828, 
4838.  Copeland  v.  Seattle,  33  Wash.  415, 
74   P.    582. 

54.  Under  R.  S.  c.  70,  giving  the  right  of 
action  to  the  administrator  for  benefit  of 
widow  and  next  of  kin.  "Administrator" 
means  personal  representative.  Mattoon  Gas 
Light  &  C.  Co.  V.  Dolan,  105  111.  App.   1. 

B5.  Burns'  Ann.  St.  1901,  §  285.  Balti- 
more, etc.,  R.  Co.  V.  GlUard  [Ind.  App.]  71 
N.   E.    58. 

56.  For  wrongful  death  in  Wyoming,  an 
administrator  appointed  In  Colorado  cannot 
maintain  the  action  In  a  Colorado  court, 
since  the  distribution  Is  according  to  Wyo- 
ming laws  and  Colorado  courts  lack  Juris- 
diction. Sanbo  v.  Union  Pac.  Coal  Co.,  130 
F.   52. 

The  court  distinguishes  the  cases  wherein 
recovery  is  for  "next  of  kin"  and  the  like. 
Id. 


67.  Under  Wisconsin  Rev.  St.  1898,  55  4255, 
42B6,  where  the  action  may  be  maintained 
by  the  personal  representative  appointed 
by  a  foreign  state.  Robertson  v.  Chicago, 
etc.,  R.  Co.  [Wis.]  99  N.  W.  433.  In  Tennes- 
see, a  nonresident  administrator  qualify- 
ing within  the  state  may  sue  [Acts  1901,  p. 
197,  o.  126;  Acts  1903,  p.  1344,  c.  501].  South- 
ern R.  Co.  V.  Maxwell  [Tenn.]  82  S.  W.  1137. 

58.  Rev.  St.  1899,  5  2864.  Only  husband 
or  wife  can  sue  during  first  six  months 
after  death;  after  that  only  the  children. 
Packard  v.  Hannibal,  etc.,  R.  Co.  [Mo.]  80 
S.   W.    951. 

Where  a  child  killed  was  but  12  years  old 
evidence  that  she  was  unmarried  Is  not  re- 
quired. Jett  V.  Central  Elec.  R.  Co.,  178  Mo. 
664,  77   S.  W.   738. 

50.  Though  the  wrong  defendant  was 
sued.  Packard  v.  Hannibal,  etc.,  R.  Co. 
[Mo.]   80  S.  W.-  951. 

60.  Such  a  defect  is  not  cured  by  other 
beneficiaries  renouncing  their  claim  for 
damages.  El  Paso,  etc.,  R.  Co.  v.  Whatley 
[Tex.    Civ.    App.]    76    S.    W.    589. 

61.  Copeland  v.  Seattle,  33  Wash.  415,  74 
P.    582. 

62.  Need  not  Join  her  children  [Gen.  St. 
Kan.  1889,  pars.  4518,  4519;  Mo.  Rev.  St. 
1899,  5  457,  and  5  541,  Practice  Act  (Rev. 
St.  1899,  p.  238)].  Jones  v.  Kansas  City,  etc., 
R.  Co.,  178  Mo.  528,  77  S.  W.  890. 

63.  Act  1887,  p.  43,  Civ.  Code  1895,  5  3828. 
Roberts  v.  Central  of  Georgia  R.  Co.,  124  F. 
471. 

64.  See  1   Curr.   L.   867. 

65.  Husband  cannot  recover  for  wife's 
death.  Seney  v.  Chicago,  etc.,  R.  Co.  [Iowa] 
101  N.  W.  76.  Code,  §  2071,  does  not  extend 
liability  to  "any  person"  other  than  those 
who  could  Independent  of  it  sua  for  injury. 
Id. 
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received  various  interpretatio'ns.*"  The  word  "heir"  and  "distributee"  have  been 
held  to  mean  the  same  thing."'  "Heirs"  haa  been  held  to  mean  ■widow  and  chil- 
dren.** The  right  of  an  alien  to  avail  of  the  statute  has  been  denied  in  Indiana," 
but  sustaiaed  elsewhere,  recently  in  N"ew  York'"  and  Ohio.'^ 

§  4.  Damages.''^ — Damages  recoverable  are  strictly  compensatory/'  and  are 
limited  to  the  actual  pecuniary  loss  sustained,'*  not  to  exceed  the  sum  allowed 
by  the  statute,'"  in  the  state  where  the  action  was  brought.'"  When  the  sole  bene- 
ficiary is  dead,  it  should  be  reckoned  from  the  wrongful  killing  to  the  death  of 
beneficiary."  A  mortuary  benefit  is  no  ground  for  abatement  of  the  pecuniary 
loss."  A  statutory  limitation  does  not  make  the  recovery  a  penalty.'*  Such  lim- 
itation is  unconstitutional  in  Wyoming.*"  Loss  of  a  parent's  care  and  counsel" 
and  of  the  husband's  protection"^  may  be  recovered.  A  mother  may  show  any 
personal  services  performed  by  deceased  about  the  house  to  prove  pecuniary  loss."' 
There  is  a  division  in  the  courts  as  to  whether  mental  anguish  and  loss  of  society 
are  elements  of  damages."*  The  present  worth  of  probable,  gross  earnings  is  not 
the  proper  measure."' 

Age,  habits  and  earning  power""  at  time  of  death,"'  and  probable  increase  of 


66.  See  note  50,  ante. 

67.  Under  Rev.  St.  1893,  5  2316.  Kitchen 
V.  Southern  R.  [S.  C]  48  S.  B.  4.  The  stat- 
ute making  beneficiaries  heirs  at  law  "of" 
distributees,  the  word  "of"  should  be  read 
"or."     Id. 

68.  A  mother  cannot  sue  for  the  death 
of  an"  adult  son  under  the  Washington  stat- 
ute [Ball.  Ann.  Codes  &  St.  %  4828],  desig- 
nating heirs  and  personal  representatives. 
Only  widow  and  children  may  sue.  Man- 
ning V.  Tacoma  R.  &  Power  Co.,  34  Wash. 
406,    75    P.    994. 

69.  Does  not  exist  where  persons  entitled 
as  next  of  kin  are  aliens.  Cleveland,  etc., 
R.  Co.  V.  Osgood  [Ind.  App.]  70  N.  E.  839, 
distinguishing  the  oases  wherein  the  recov- 
ery la  for  the  benefit  of  an  estate  or  is  In 
the  nature  of  a  penalty  for  benefit  of  per- 
sona dependent.  The  opinion  follows  the 
English  cases  which  are  in  it  collected  and 
discussed. 

70.  The  action  may  be  maintained  for  the 
death  of  a  resident  alien  for  the  benefit  of 
a  non-resident  alien,  next  of  kin.  Under 
Code  Civ.  Proc.  §  1902.  Tanae  v.  Municipal 
Gas  Co.,  88  App.  Div.  251,  84  N.  T.  S.  1053, 
citing  other  authorities  under  statutes  hav- 
ing  same    object   in   view. 

71.  Rev.  St.  §§  6134  and  6135.  Naylor  v. 
Pittsburgh,  etc.,  R.  Co.,  4  Ohio  C.  C.  (N. 
S.)    437. 

73.     See    1   Curr.   L.    868. 

73.  Probability  of  value  of  services  In- 
creasing with  age  and  experience  may  be 
considered.  Barnes  v.  Columbia  Lead  Co. 
[Mo.   App.]    82    S.   W.    203. 

74.  San  Antonio  &.  A.  P.  R.  Co.  v.  Brock 
[Tex.  Civ.  App.]  80  S.  W.  422.  In  New  York 
Code  Civ.  Proc.  §  1904.  Smith  v.  Lehigh  Val- 
ley R.  Co.,  177  N.  T.  379,  69  N.  E.  729.  The 
instructions  must  so  limit.  Johnson  County 
V.  Carmen  [Neb.]   99  N.  W.  502. 

75.  Portsmouth  St.  R.  Co.  v.  Peed'a  Adm'r 
[Va.]    47   S.   B.   850. 

76.  A  statute  of  another  state,  providing 
for  recovery  of  damages  for  wrongful  death 
of  a  citizen  of  such  state,  will  be  enforced 
in  Ohio,  but  the  amount  recoverable  will 
be     governed    by    Ohio    statute.       Schell    v. 


Toungstown  Iron  &  Sheet  Co.,   4   Ohio  C.  C. 
(N.  S.)    172. 

77.  Under  Code  Civ.  Proc.  §§  1902,  1903, 
1904,  where  the  sole  beneficiary  died  before 
trial,  tt  Is  the  injuries  sustained  between 
the  date  of  the  death  for  which  the  action 
is  brought  and  date  of  death  of  the  benefi- 
ciary. Pitkin  v.  New  York,  etc.,  R.  Co.,  94 
App.  DIv.  31,  87  N.  T.  S.  906. 

78.  Illinois  Cent.  R.  Co.  v.  Prickett  [111.] 
71  N.   E.    435. 

79.  Suit  may  therefore  be  brought  for 
less  [Rev.  St.  1899,  §  2864].  Marsh  v.  Kan- 
sas City  Southern  R.  Co.  [Mo.  App.]  78  S  W. 
284, 

86.  Const.  Wyo.  1890,  art.  10,  §  4.  Utah 
Sav.  &  Trust  Co,  v.  Diamond  Coal  &  Coke 
Co.,  26  Utah,  299,  73  P.  524. 

81.  Services  about  the  home,  caring  for 
and  counseling  children,  may  be  considered. 
International,  etc.,  R.  Co.  v.  McVey  [Tex. 
Civ.  App.]  81  S.  W.  991. 

8a.  The  wife's  right  to  personal  protec- 
tion from  the  husband  may  be  considered. 
Haines  v.  Pearson  [Mo.  App.]  81  S.  W.  645. 

83.  Blauvelt  v.  Delaware,  etc.,  R.  Co.,  206 
Pa.  141,  55  A.  857. 

84.  Pro.  Includes  loss  of  care,  society 
and  comfort.  Portsmouth  St.  R.  Co.  v.  Peed's 
Adm'r  [Va.]  47  S.  B.  850.  Loss  of  society, 
comfort  and  care  of  a  father  may  be  consid- 
ered. Dyas  v.  Southern  Pao.  Co.,  140  Cal. 
296,   73  P.   972. 

Contra,  bereavement,  mental  suffering  or 
solace  on  account  of  death.  Johnson  Coun- 
ty V.  Carmen  [Neb.]  99  N.  W.  502.  Mental 
anguish.  Houston  &  T.  C.  R.  Co.  v.  Bow- 
en  [Tex.  Civ.  App.]  81  S.  W.  80.  Mental 
anguish  and  loss  of  society.  Haines  v. 
Pearson  [Mo.  App.]  81  S.  W.  645.  [Statute 
allows  it  in  Missouri  for  killing  child,  see 
supra.] 

85.  Present  worth  of  the  gross  amount 
decedent  would  have  earned  had  he  lived 
the  time  specified  In  the  mortality  tables 
cannot  be  recovered  [Code  Civ.  Proc.  g  1904]. 
Mix  v.  Hamburg-American  S.  S.  Co.,  85  App. 
Div.  476,  83  N.  T.  S.  322. 

86.  Knott  V.  Peterson  [Iowa]  101  N.  W. 
173.      Earning    capacity,    probable    duration 
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power,"  or  accumulation  of  property  which  the  beneficiary  would  have  inherited," 
and  the  probable  duration  of  life,'"  should  be  considered.  Eeasonable  expectation 
of  voluntary  aid  from  deceased  may  be  reckoned,"^  and  it  does  not  matter  that 
piaintifE  in  turn  would  have  given  it  away.''' 

The  propriety  of  investigating  the  beneficiary's  expectancy  of  life  as  a  factor 
in  his  probable  loss  has  been  denied  in  Pennsylvania."*  In  Kansas,  it  was  done 
without  objection'*  and  a  charge  was  held  erroneous  because  permitting  a  recovery 
for  the  deceased's  expectancy  which  was  longer  than  the  beneficiary's. 

Where  the  administrator  is  entitled  to  sue,  such  sum  as  will  compensate  the 
intestate's  estate  for  the  destruction  of  his  power  to  earn  money  may  be  recov- 
ered,"'^ though  the  damages  are  not  limited  to  the  actual  pecuniary  value  of  de- 
cedent to  his  estate  estimated  by  his  earnings  and  expectancy  of  life,"'  but  where 
the  statute  allows  recovery  of  the  probable  earnings  of  the  intestate,  none  can  be 
recovered  for  the  period  of  his  minority."' 

Where  the  wife  and  children  sue,  the  measure  of  damages  is  the  pecuniary  loss 
sustained  by  plaintiffs,"'  and  on  this  question  it  is  proper  to  consider  decedent's 
earnings,  his  capacity  to  earn,  his  probable  duration  of  life,  the  contingencies  to 
which  his  life  was  subject,  the  amount  of  his  earnings  which  would  probably 
inure  to  his  wife  and  children,  and  what  the  pecuniary  value  pf  his  services  to 
them  would  have  been.""  In  an  action  by  a  wife,  the  measure  of  her  damages  is 
not  his  probable  earnings  but  the  probable  amount  thereof  which  she  would  have 
received  had  he  lived,^  and  in  Texas,  the  jury  must  be  left  free  to  decide  whether 
a  less  sum  presently  paid  would  compensate  her  for  his  loss.=  That  plaintiff 
widow  has  remarried  is  immaterial  in  Illinois,"  but  in  Michigan,  the  possibility 


of  life  and  the  probable  amount  of  his  wages 
his  family  would  have  received  may  be  con- 
sidered. Jones  V.  Kansas  City,  etc.,  R.  Co., 
178  Mo.  528,  77  S.  W.  890.  Evidence  that  a 
minor  was  obedient,  Industrious  and  econom- 
ical Is  admissible.  Cameron  Mill  &  Elevator 
Co.  V.  Anderson  [Tex.]  81  S.  W.  282. 

87.  Earnings  immediately  prior  to  death. 
Halverson  v.  Seattle  Elec.  Co.  [Wash.]  77 
P.  1058. 

88.  Probable  increase  of  earning  power 
with  maturity  of  life.  Barnes  v.  Columbia 
Lead  Co.  [Mo.  App.]  82  S.  W.  203. 

89.  Property  which  might  have  been  ac- 
cumulated by  the  deceased.  New  York,  etc., 
R.  Co.  V.  Roe,  4  Ohio  C.  C.   (N.  S.)   284. 

90.  Life  tables  are  admissible.  Knott  v. 
Peterson  [Iowa]  101  N.  W.  173;  Jones  v. 
Kansas  City,  etc.,  R.  Co.,  178  Mo.  528,  77  S. 
W.   890. 

91.  Instruction  that  plaintiffs  were  en- 
titled to  recover  present  value  of  such  aid 
as  they  had  reasonable  expectation  of  re- 
ceiving held  proper.  St.  Louis  S.  W.  R.  Co. 
V.  Shiflet  [Tex.]  81  S.  W.  524;  Ft.  Worth  & 
D.  C.  R.  Co.  V.  Linthioum  [Tex.  Civ.  App.] 
77  S.  W.  40. 

92.  The  fact  that  decedent  sent  remit- 
tances in  letters  to  his  sister  who  lived  with 
his  parents,  which  money  was  used  partial- 
ly for  her  support,  could  not  defeat  the 
parents'  right  to  recover  the  full  amount  of 
such  contemplated  contributions.  Missouri, 
etc.,  R.  Co.  V.  O'Connor  [Tex.  Civ.  App.]  78 
S.  W.   374. 

93.  Emery  v.  Philadelphia,  208  Pa.  492,  57 
A.   977. 

94.  Error  to  Instruct  to  consider  expect- 
ancy of  life  of  deceased  son  where  benefi- 
ciaries   were    aged    parents.      Fidelity    Land 


&  Improvement  Co.  v.  Buzzard  [Kan.]   76  P. 
832. 

95.  Louisville  &  N.  R.  Co.  v.  Sullivan's 
Adm'r,   25  Ky.  L.  R.   854,   76  S.  W.  525. 

96.  Louisville  &  N.  R.  Co.  v.  Mulflnger's 
Adm'x    [Ky.]   80   S.   W.   499. 

97.  Carney  v.  Concord  St.  R.  Co.  [N.  H.] 
57  A.  218. 

98.  San  Antonio,  etc.,  R.  Co.  v.  Brock 
[Tex.  Civ.  App.]  80  S.  W.  422.  If  defend- 
ant wants  a  more  specific  instruction, 
he  must  request  it.  Id.  In  assessing 
damages  for  wrongful  death,  the  Jury  may 
consider  the  loss  of  opportunity  to  inherit 
property,  which  might  have  been  accumu- 
lated by  the  deceased.  New  York,  etc.,  R.  Co. 
V.  Roe,  4  Ohio  C.  C.  (N.  S.)  284.  Not  only 
the  earning  capacity  of  deceased,  but  his 
services  in  working  about  his  home  and 
premises,  and  in  earing  for  and  giving  coun- 
sel to  his  children,  are  proper  matters  for 
consideration.  International,  etc.,  R.  Co.  v. 
McVey   [Tex.   Civ.  App.]    81   S.   W.   991. 

99.  Instruction  on  measure  of  damages 
for  death  of  husband  and  father  held  not 
harmful  in  view  of  amount  of  verdict.  $5,000. 
Jones  V.  Kansas  City,  etc.,  R.  Co.,  178  Mo. 
528.  77  S.  W.  890.  Rule  for  determining 
damages  from  death.  Expectancy,  income, 
present  "worth,  etc.  Watson  v.  Seaboard 
Air  Line  R.  Co.,  133  N.  C.  188,  46  S.  E.  555; 
San  Antonio,  etc.,  R.  Co.  v.  Brock  [Tex.  Civ. 
App.]    80    S.    W.    422. 

1.  Reed  v.  Queen  Anne's  R.  Co.  [Del. 
Super.]  57  A.  529. 

2.  Houston  &  T.  C.  R.  Co.  v.  Turner  [Tex. 
CI  v.   App.]    78    S.    W.    712. 

3.  Chicago  &  E.  I.  R.  Co.  v.  Driscoll,  207 
111.    9,   69  N.   E.    620. 
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of  her  remarriage  may  be  considered  along  with  the  expectancy  tables  as  affecting 
her  damages.* 

For  the  death  of  a  child,  the  damages  are  its  earnings  during  minority,  less 
the  expense  of  its  care  and  maintenance,"  and  in  addition  thereto,  in  Missouri, 
parents  are  entitled  to  damages  for  the  loss  of  comfort,  society  and  love  of  a 
child.*  In  California,  where  the  father  and  mother  of  a  child  are  its  legal  heirs, 
their  damages  for  causing  its  death  are  the  value  in  money  to  them  of  its  life,^ 
hence  the  value  of  comfort  and  society  should  not  be  limited  to  minority,'  and 
where  there  is  evidence  that  a  child  was  earning  wages  when  killed  and  helped 
her  parents  in  other  ways,  there  is  a  basis  for  substantial  damages.*  The  value 
of  an  infant's  services  not  of  his  earnings  is  to  be  taken,"  less  the  cost  of  main- 
tenance.^^   What  that  cost  was  at  the  child's  late  residence  may  be  shown.^* 

A  son  aged  20  may  recover  damages  for  the  death  of  his  father,  a  strong 
healthy  man  aged  42.^° 

A  husband's  damages  for  the  death  of  his  wife,  being  limited  to  the  monetary 
value  of  her  services,  her  photograph,  showing  her  to  be  a  handsome  woman,  is 
inadmissible,  since  its  only  effect  could  be  to  introduce  the  personal  element  to 
enhance  the  damages.^* 

In  an  action  for  the  kilUng  and  for  injuries  which  resulted  in  death,  decedent's 
administrator  may  recover  for  the  pain  and  anguish  suffered  between  the  time  of 
the  injury  and  death,  together  with  decedent's  loss  sustained  by  being  deprived 
of  his  ability  to  labor  during  the  time  he  would  have  lived  but  for  the  injury.*" 
In  New  Hampshire,  the  damages  are  to  be  assessed  on  the  basis  of  the  loss  suf- 
fered by  the  deceased  and  his  estate.*' 

The  presxmiption  that  a  wife  and  children  sustain  pecuniary  loss  by  the  death 
of  a  husband  and  father  does  not  obtain  in  the  case  of  next  of  kin  who  are  not  de- 
pendent on  the  decedent,*'  and  mere  relationship  is  insufficient  to  sustain  a  recov- 
ery.*' Expectancy  may  be  shown  by  mortality  tables,*'  but  they  are  not  conclu- 
sive,^" and  impending  fatality  from  disease  may  be  shown.^*    Earnings,  may  be 


4.  Hewitt  V.  Bast  Jordan  Lumber  Co. 
[Mich.]  98  N.  "W.  992. 

5.  Cleveland,  etc.,  R.  Co.  v.  Miles  [Ind.] 
70  N.  E.  985.  And  an  instruction  so  stating 
is  not  objectionable  as  depriving  plaintiff 
of  any  recovery.  Zimmerman  v.  Denver 
Consol.  Tramway  Co.  [Colo.  App.]  72  P. 
607. 

6.  So  under  terms  of  statute.  Sharp  v. 
National  Biscuit  Co.  [Mo.]  78  S.  "W.  787. 

7.  Hillebrand  v.  Standard  Biscuit  Co.,  139 
Cal.   233,    73   P.    163. 

8.  Quill  V.  Southern  Pac.  Co.,  140  Cal. 
268,    73    P.    991. 

9.  Hillebrand  v.  Standard  Biscuit  Co.,  139 
Cal.    233,    73   P.   163. 

10.  11.  Under  Burns'  Ann.  St.  1901,  §  267 
(Horner's  Ann.  St.  1901,  §  266),  the  damages 
a  mother  can  recover  for  death  of  her  son 
is  the  value  of  the  child's  services  until  he 
should  have  arrived  at  majority,  less  cost 
of  maintenance.  Southern  Ind.  R.  Co.  v. 
Moore  [Ind.  App.]  71  N.  E.  516.  It  is  not 
limited  to  earning  when  working  for  wages. 
Id  Recovery  cannot  be  had  for  the  value 
of  a  child's  services  Independent  of  the  ex- 
pense of  maintaining  him  during  minority. 
Cleveland,  etc.,  R.  Co.  v.  Miles  [Ind.]  70  N. 
B.  985. 

12.  Evidence  of  cost  of  board  and  clothing 
at    place    where    deceased    child    resided    is 


admissible.     Southern   Ind.   R.   Co.   v.   Moore 
[Ind.  App.]  71  N.  B.  516. 

IS.  Utah  Sav.  &  Trust  Co.  v.  Diamond 
Coal  &  Coke  Co.,  26  Utah,  299,  73  P.  524. 

14.  Smith  V.  Lehigh  Valley  R.  Co.,  177 
N.    T.    379,    69    N.    E.    729. 

15.  Kyes  v.  Valley  Tel.  Co.  [Mich.]  93  N. 
W.  623;  Olivier  v.  Houghton  County  St.  R. 
Co.    [Mloh.]    96    N.    "W.    434. 

16.  Under  Pub.  St.  1901,  c.  191,  5  8.  Jury 
should  be  instructed  that  a  minor  Is  incapa- 
ble of  earning  money  for  his  estate  during 
minority.  Carney  v.  Concord  St.  R.  Co.  [N. 
H.]  57  A.  218. 

17.  Cleveland,  etc.,  R.  Co.  v.  Drumm,  32 
Ind.  App.  547,  70  N.  B.  286. 

IS.  Decedent  contributed  nothing  towards 
support  of  his  parents.  Standard  Light  & 
Power  Co.  v.  Munsey  [Tex.  Civ.  App.]  76  S. 
W.    931. 

19.  Mortality  table  Is  admissible.  Inter- 
national, etc.,  R.  Co.  V.  MoVey  [Tex.  Civ. 
App.]  81  S.  W.  991;  Philip  v.  Heraty  [Mich.] 
97  N.  W.  963. 

20.  Carlisle  tables.  Parrell  v.  Chicago, 
etc.,  R.   Co.,  123  Iowa,   690,  99  N.  W.  578. 

21.  Evidence  that  decedent  would  have 
died  shortly  from  natural  causes  is  admis- 
sible. Meekins  v.  Norfolk  &  S.  R.  Co.,  134 
N.  C.  217,  46  S.  B.  493. 
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proved  by  personal  knowledge  as  weU  as  by  books  of  account,"  and  declarations 
by  deceased  evincing  probable  support  may  be  shown.^' 

Exemplary  damages  are  not  recoverable  unless  there  is  actual  damage.^*  An 
instruction  that  makes  the  assessment  of  punitive  damages  compulsory  is  er- 
roneous."" 

The  amount  of  recovery  must  be  determined  from  the  evidence  and  not  con- 
jecture or  personal  experience,*'  and  is  a  question  for  the  jury,"^  whose  verdict 
will  stand  if  not  so  unreasonable  or  excessive  as  to  indicate  error,  passion,  or  preju- 
dice."' Some  courts  hold  that  no  damages  found  can  be  deemed  excessive,  unless 
the  verdict  i.s  the  result  of  passion  or  prejudice."' 


22.  Wife  who  was  In  business  with  hus- 
band can  testify  as  to  earnings  Independent 
of  books.  Halverson  v.  Seattle  Elec.  Co. 
[Wash.]    77    P.    1058. 

23.  Parents  may  testify  that  decedent  stat- 
ed to  them  that  it  was  his  intention  to  re- 
main with  them  as  long  as  they  lived.  Gulf, 
etc.,  E.  Co.  V.  Brown  [Tex.  Civ.  App.]  76  S. 
W.  794. 

24.  Under  Const,  art.  16,  5  26  and  Rev. 
St.  1895,  arts.  2901,  2903,  providing  for  re- 
covery of  exemplary  damages  If  death  was 
caused  by  gross  negligence.  Adams  v.  San 
Antonio,  etc.,  R.  Co.  [Tex.  Civ.  App.]  79 
S.  W.  79. 

25.  "If  you  find  that  the  negligence  was 
gross  or  wanton,  you  shall  make  proper  ad- 
ditions." Louisville  &  N.  R.  Co.  v.  Satter- 
whlte  [Tenn.]   79  S.  W.  106. 

26.  An  Instruction  to  estimate  the  amount 
from  the  facts  proved  In  connection  with 
their  own  knowledge  and  experience  Is  er- 
roneous. Cleveland,  etc.,  R.  Co.  v.  Drumm, 
32  Ind.  App.  547,  70  N.  B.  286.  A  verdict 
cannot  be  based  on  estimates  of  probabilities 
or  chances.     Id. 

27.  Where  decedent  was  a  healthy  man 
42  years  old  and  left  a  son  20  years  old 
who  was  living  with  him.  Utah  Sav.  & 
Trust  Co.  V.  Diamond  Coal  &  Coke  Co.,  26 
Utah,  299,   73  P.  524. 

28.  H13LD  REASOXABLE:.  Chlldrent  $1,- 
200  for  a  boy  three  years  old.  Louisville  & 
N.  R.  Co.  V.  Logsden's  Adm'r,  25  Ky.  L.  R. 
1656,  78  S.  "W.  409.  $3,000  for  a  girl  eight 
years  old.  Farrell  v.  Chicago,  etc.,  R.  Co., 
123  Iowa,  690,  99  N.  W.  578.  $2,572  for  two 
boys  18  and  19  years  of  age.  Texas  &  P.  R. 
Co.  v.  Shoemaker  [Tex.  Civ.  App.]  81  S.  W. 
1019.  $5,000  for  a  boy  12  years  old  earning 
$50  per  month.  Gulf,  etc.,  R.  Co.  v.  Brown 
[Tex.  Civ.  App.]  76  S.  "W.  794.  $1,600  for 
death  of  a  boy  18  years  old  leaving  Infant 
brothers  and  sisters  partly  dependent  on 
him,  and  $900  for  death  of  a  boy  15  years  old 
leaving  only  a  father  not  dependent.  The 
Charlotte,  124  F.  989.  $1,000  (reduced  from 
$3,000)  to  parents  for  18^  year  old  boy 
earning  $1.60  a  day.  Barnes  v.  Columbia 
Lead   Co.    [Mo.   App.]    82   S.   W.   203. 

Adnlts:  $20,000  for  section  foreman  hav- 
ing an  expectancy  of  20  years.  Internation- 
al, etc.,  R.  Co.  V.  McVey  [Tex.  Civ.  App.] 
81  S.  W.  991.  $5,000  under  a  statute  allow- 
ing $10,000,  notwithstanding  Improper  In- 
structions. Gen.  St.  1889,  par.  4518.  Jones 
V.  Kansas  City,  etc.,  R.  Co.,  178  Mo.  528,  77 
S.  W.  890.  $2,500  for  husband  68  years  old. 
Haines  v.   Pearson  [Mo.  App.]   81  S.  W.   645. 

3  Curr.  Law — 66. 


$10,416  for  able  bodied  man  32  years  old. 
Missouri,  etc.,  R.  Co.  v.  Jones  [Tex.  Civ. 
App.]  80  S.  W.  852.  $5,000.  Reed  v. 
Queen  Anne's  R.  Co.  [Del.  Super.]  57  A. 
529.  $6,540  (Man  31,  earning  $1,000  per 
year,  leaving  widow  32  and  children  2 
and  8).  Cameron  v.  Jersey  City,  etc.,  R. 
Go.  [N.  J.  Law]  57  A.  417.  $8,000  (Brake- 
man  23  years  old  In  good  health).  Louisville 
&  N.  R.  Co.  V.  Mulflnger's  Adm'x  [Ky.]  80  S. 
W.  499.  $10,416  (Railway  employe  of  32 
earning  $45  per  month,  leaving  wife  and  four 
small  children).  Missouri,  etc.,  R.  Co.  v. 
Jones  [Tex.  Civ.  App.]  80  S.  W.  852.  $5,000 
(Son,  locomotive  fireman,  supporting  plain- 
tiff, his  mother).  Chicago,  etc.,  R.  Co.  v. 
Heerey,  105  111.  App.  647.  $1,600  (To  mother 
64  years  old,  for  death  of  son  paying  her  $25 
per  month  of  his  wages).  Chicago,  etc.,  R. 
Co.  V.  Stephenson  [Ind.  App.]  69  N.  B.  270. 
$25,000  (Fire  chief  earning  $3,300  per  year, 
sole  support  of  wife  and  children  aged  8  and 
12).  Lane  v.  Brooklyn  Heights  R.  Co.,  85 
App.  Dlv.   85,  82  N.  T.  S.  1057. 

$1,600  where  one  dependent  on  decedent 
had  an  expectancy  of  14  years.  Chicago  &  E. 
I.  R.  Co.  V.  Stephenson  [Ind.  App.]  69  N.  B. 
270. 

HBLD  INADEQ,rATBi  $3,250  for  widow 
and  child  of  man  earning  at  least  $1,200  a 
year.     Usher  v.  Scranton  R.  Co.,   132  F.   405. 

HELD  EXCESSIVE.  Adults  t  Verdict  of 
$18,000  reduced  to  $12,000  for  death  of  driver 
38  years  old  earning  $720  per  year,  leaving 
wife  and  three  children  under  15  years  of 
age.  Hoffman  v.  New  York,  etc.,  R.  Co.,  42 
Misc.  579,  87  N.  T.  S.  617.  Verdict  of  $20,000 
reduced  to  $10,000  for  husband  earning; 
$2,000  per  year.  Halverson  v.  ■  Seattle 
Elec.  Co.  [Wash.]  77  P.  1058.  $17,000 
where  evidence  showed  contributory  negli- 
gence amounting  in  law  to  mitigation.  Lou- 
isville &  N.  R.  Co.  V.  Satterwhite  [Tenn.] 
79  S.  W.  106.  $10,000  (Man  of  wealth  73 
years  old  leaving  no  dependents,  should  be  re- 
duced to  $5,000).  Stillings  v.  Metropolitan 
St.  R.  Co.,  84  App.  Div.  201,  82  N.  T.  S.  726. 
$18,000  (Driver  of  brewery  wagon  aged  38, 
earning  $720  per  year,  leaving  wife  and  3 
children  under  15.  Reduced  to  $12,000).  Hoff- 
man V.  New  York,  etc.,  R.  Co.,  42  Misc.  579, 
87  N.  T.  S.  617.  $10,000.  Frank  v.  Pennsyl- 
vania R.  Co.  [N.  J.  Law]  55  A.  691.  $20,- 
000  held  excessive  to  widow  without  chil- 
dren, husband  and  wife  having  Jointly  earned 
$2,000  a  year  but  having  accumulated  but 
little  property.  Halverson  v.  Seattle  Elec. 
Co.    [Wash.]    77   P.   1058. 

Childi-eni     $3,000  to  parents  of  infant  18^ 
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§  5'.  Remedies  and  procedure. — The  ordinary  rules  of  negligence  are  applica- 
ble in  matters  not  specially  prescribed."' 

The  action  is  to  enforce  a  personal  liability  and  is  transitory,"  and  survives 
virhere  the  decedent  was  domiciled  at  the  date  of  his  death.'^  It  must  be  brought 
within  the  time  limited  by  the  statute  "creating  the  right/*  subject  only  to  author- 
ized extensions,^*'  *^  and  while  the  plaintiff's  right  in  preference  to  another  en- 
dures." Such  limitation  being  of  the  essence  of  the  remedy  is  controlliag  in 
any  court  in  which  the  action  is  brought.*^  The  burden  of  proving  timeliness 
is  on  the  plaintiff.^' 

If  a  court  has  no  power  to  make  the  decree  required  by  a  foreign  statute,  it 
is  without  jurisdiction  to  entertain  the  cause.'*  The  amount  sued  for  is  the 
amount  in  dispute  as  regards  appellate  jurisdiction.*" 

Where  a  statute  gives  the  right  of  action  to  the  administrator  for  the  benefit 
of  the  next  of  kin,  his  authority  to  control  the  suit  or  settle  it  is  not  exclusive.*'^ 

The  statutory  notice  of  claim  has  been  held  good,  though  it  claims  damages 
recoverable  on  the  wrong  to  decedent  and  also  on  that  to  his  heirs,  etc.*^ 


years  old,  earning  {1.60  per  day  (reduced  to 
$1,000).  Barnes  v.  Columbia  Lead  Co.  [Mo. 
App.]  82  S.  "W.  203.  $18,000  for  a  boy  nine 
years  old.  Illinois  Cent.  R.  Co.  v.  Watson's 
Adm'r,  23  Ky.  L.  R.  1360,  78  S.  W.  175.  $2,- 
500  where  a  boy  13  years  old  was  earning 
but  fifty  cents  per  day  and  had  been  estrang- 
ed from  his  parent.  Cook  v.  American  E.  C. 
&  Shultze  Gunpowder  Co.  [N.  J.  Law]  56 
A.   114. 

aD.  Up  to  the  limit  allowed  by  the  stat- 
ute. Thomas  v.  Wheeling  Electrical  Co., 
54  W.  Va.   395,   46  S.  B.   217,  and  cases  cited. 

30.  See  Carriers,  1  Curr.  L.  459,  §  26,  3 
Curr.  L.  591;  Master  and  Servant,  2  Curr.  L. 
808,  820,  835,  863;  Negligence,  2  Curr.  L.. 
997,  1003;  Electricity,  1  Curr.  L.  996;  Rail- 
roads, 2  Curr.  L.  1426,  et  seq.J  Shipping,  2 
Curr.  L.  1663;  Street  Railways,  2  Curr.  L. 
1760,  et  seq. 

31.  Action  brought  in  Washington  to  re- 
cover tor  a  death  in  Idaho.  Smith  v.  Em- 
pire State-Idaho  Min.  &  Development  Co., 
127  P.  462.  On  general  principles  it  should 
be  litigated  in  the  state  where  the  cause 
accrued.  Id.  Under  Rev.  St.  Wyo.  1887,  i 
2364a,  It  may  be  maintained  in  the  courts  of 
another  state.  Utah  Sav.  &  Trust  Co.  v.  Dia- 
mond Coal  &  Colce  Co.,  26  Utah,  299,  73  P. 
524.  Citizen  of  Illinois  killed  in  Pennsyl- 
vania. Action  properly  brought  in  Illinois 
under  the  Pennsylvania  statute.  Leman  v. 
Baltimore  &  O.  R.  Co.,  128  F.  191. 

See,   also,  ante,  §  2. 

32.  One  domiciled  in  "Vermont  was  killed 
in  New  Hampshire.  Stockwell  v.  Boston  & 
M.  R.  Co.,  131  F.  153.  Under  Pub.  St.  N.  H. 
1901  c.  191,  not  in  any  place  where  an  ad- 
ministrator should  be  appointed  merely  for 
the  purpose   of  recovering  damages.     Id. 

33.  Under  Pub.  St.  1891,  c.  191,  §  10,  the 
action  must  be  brought  within  two  years 
after  the  cause  accrued.  PofE  v.  New  Eng- 
Tand  Tel  &  T.  Co.  [N.  H.]  65  A.  891.  Under 
Code  1896,  5  26,  cause  of  action  for  death  of 
a  minor  child  is  not  barred  until  two  years 
Louisville    &    N.    R.    Co.    v.    Robinson    {Ala.] 

"^?' Under  Code  Civ.  Proc.  N.  T.  5  1»02 
time   is   not   extended   to  cover  appointmsnt 


of    administrator.      Williams    v.    Quebec    S. 
S.  Co.,  126  F.  591. 

35.  "Within  one  year  from  neglect  com- 
plained of"  (Pub.  Acts  1903,  p.  114,  c.  149; 
Id.  p.  149,  c.  193,  §  4)  bars  action  after  a 
year,  though  less  than  a  year  after  letters 
of  administration.  Radezky  v.  Sargent  cS; 
Co.   [Conn.]   68  A.  709. 

36.  Under  Rev.  St.  1899,  §§  2864,  2865. 
providing  that  if  a  wife  fails  to  sue  within 
six  months,  the  children  may  sue,  a  wife  can- 
not sue  after  such  time  if  there  are  minor 
children.  Case  v.  Cordell  Zinc  &  Lead  Min. 
Co.  [Mo.  App.]  78  S.  W.  62.  Evidence  held 
Insufficient  to  show  that  a  husband  left  no 
minor  child.     Id. 

37.  New  Jersey  statute  requires  action  to 
be  brought  within  one  year.  Such  rule  will 
prevail  in  a  Federal  court  sitting  in  New 
York  for  death  caused  by  a  New  Jersey 
corporation.  International  Nav.  Co.  v.  Lind- 
strom  [C.  C.  A.]  123  F.  475.  Action  accruing 
under  the  Montana  statute  brought  in  Min- 
nesota. Negaubauer  v.  Great  Northern  R. 
Go.    [Minn.]   99  N.  W.   620. 

38.  Poff  V.  New  England  Tel.  &  T.  Co. 
[N.  H.]   65  A.  891. 

39.  Mexican  law  required  that  damages 
be  awarded  in  the  nature  of  alimony  by  a 
decree  which  contemplates  periodical  pay- 
ments, subject  to  modification  from  time  to 
time.  Slater  v.  Mexican  Nat.  E.  Co.,  194  U. 
S.   120,   48  Law.  Ed.   900. 

40.  Marsh  v.  Kansas  City  S.  R.  Co.  [Mo. 
App.]  78  S.  W.  284.  Where  an  action  was 
brought  for  $2,000  under  a  statute  allowing 
a  recovery  of  $5,000,  the  amount  in  con- 
troversy was  not  $5,000.  Baltimore  &  O.  R. 
Co.  V.  Ryan,   31   Ind.   App.   597,   68   N.  B.   923. 

41.  Sole  beneficiary  may  settle  under  Rev. 
St.  c.  70.  Mattoon  Gas  Light  &  C.  Co.  v. 
Dolan,   105   111.   App.   1. 

42.  A  notice  filed  with  the  village,  stat- 
ing that  petitioner  Intended  to  hold  the 
village  for  such  damages  as  had  been  sus- 
tained by  «eceased,  his  heirs,  estate,  rep- 
resentatives and  next  of  kin,  was  not  ob- 
jectionable on  the  ground  that  a  gross 
amount    was    demanded    for    several    claims 
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An  action  may  be  joined  with  one  to  set  aside  a  fraudulent  judgment  for  the 
same  death.*'  Where  two  causes  of  action  result  from  a  single  death,  they  may 
be  joined  by  setting  forth  counts  under  each  statute.** 

If  the  complaint  states  a  cause  of  action  on  any  theory,  it  is  sufficient  as 
against  demurrer*" '  and  not  barred  on  its  face.*'  The  wrong  should  be  pleaded 
definitely*^  and  as  that  of  defendant.**  If  defendant  was  employer  of  deceased, 
the  complaint  must  plead  a  negligence  as  employer.*'  Where  the  action  is  not 
brought  under  a  statute,  the  complaint  must  allege  loss  of  services  during  life  of 
deceased.'"  The  complaint  must  allege  that  there  is  a  widow,  next  of  kin  or  bene- 
ficiaries to  take  the  recovery."^  In  Missouri,  a  petition  by  a  parent  alleging  that 
deceased  was  under  31  years  of  age  and  unmarried  is  sufficient."^  It  need  not 
be  alleged  that  decedent  left  surviving  him  a  widow  or  next  of  kin,"^  nor  that 
those  for  whose  benefit  the  action  was  brought  had  theretofore  received  any  pe- 
cuniary benefit  from  the  decedent,"*  nor  according  to  the  general  opinion  that  there 
was  absence  of  contributory  negligence."'  Allegations  relative  to  parties  not  bene- 
fited by  recovery  may  be  stricken  out."°  A  petition  naming  as  plaintiffs  tlae 
widow  for  herself  and  as  next  friend  for  her  child  does  not  make  the  child  a 
party."^  The  act  not  being  penal,  it  is  proper  to  declare  for  less  than  the  sum 
recoverable."' 


[Under   Comp.   Laws   1897,    S   2754].     Hunter 
V.  Ithaca  [Mich.]   97  N.  W.  712. 

43.  And  the  parties  who  obtained  such 
fraudulent  judgment  are  not  necessary  par- 
ties. De  Garcia  v.  San  Antonio,  etc.,  R.  Co. 
[Tex.   Civ.  App.]   77  S.  W.  275. 

44.  Hev.  St.  Fla.  1892,  §§  2342,  2343  gives 
cause  of  action  to  the  administrator  for  loss 
to  the  estate,  and  Laws  1899,  p.  114,  o.  4722 
authorizes  an  action  t>y  the  father  -or  mother 
for  dep,th  of  a  minor  child.  Held,  the  father 
as  administrator  could  sue  in  both  capaci- 
ties. Callison  v.  Bralce  [C.  C.  A.}  129  F.  196. 
Instructions  under  these  statutes  approved. 
Id. 

45.  Chicago,  etc.,  R.  Co.  v.  Barnes  [Ind.] 
68  N.  B.  166.  Complaint  though  not  stating 
a  cause  of  action  under  employer's  liability 
act  was  sufficient  under  the  statute,  giving 
a  right  of  action  for  unlawful  death  [Code 
1896,  0.  43,  §  27].  Northern  Alabama  R.  Co. 
V.  Mansell  [Ala.]  36  So.   459. 

46.  Complaint  is  demurrable  If  It  shows 
that  the  negligence  occurred  over  a  year 
before  [Pub.  Acts  1903,  p.  114,  o.  149.  Id. 
p.  149,  c.  193,  §  4].  Radezky  v.  Sargent  & 
Co.  [Conn.]  68  A.  709. 

47.  Where  the  complaint  contains  only 
general  and  indefinite  charges  of  negligent 
acts,  the  complainant  may  be  required  to 
serve  a  bill  of  particulars  or  make  it  more 
definite  [Code  Civ.  Proc.  §§  870,  871].  Ros- 
ney  v.  Brie  R.  Co.,  124  F.  90. 

48.  Petition  alleging  that  defendant 
caused  car  to  be  run  against  the  decedent 
charges  defendant  and  not  his  servant  with 
negligence.  Birmingham  S.  R.  Co.  v.  Gunn 
[Ala.]    37    So.    329. 

49.  See  Master  and  Servant,  2  Curr.  L. 
801. 

Unless  it  so  pleads.  It  is  demurrable.  State 
V.  Chesapeake  Beach  R.  Co.  [Md.]  56  A.  385. 
Where  death  is  caused  by  the  negligence  of 
a  fellow-servant,  failure  to  use  due  care  in 
selection  of  such  servant  must  be  alleged. 
Id. 


50.  Loss  of  services  from  death  and  funer- 
al expenses  cannot  be  recovered.  Ferguson 
V.  Delaware  &  A.  Tel.  &  T.  Co.  [N.  J.  law] 
58  A.   74. 

61,'  Such  defect  can  be  taken  advantago 
of  by  motion  in  arrest  of  judgment  after  ver- 
dict rendered.  Southern  R.  Co.  v.  Maxwell 
[Tenn.]  82  S.  W.   1137. 

52.  Rev.  St.  1899,  §  2864,  providing  that 
the  action  may  be  maintained  by  husband 
or  wife,  or  if  there  be  none  or  they  fail 
■to  sue  within  six  months,  by  minor  bhildren 
or  parents.  Jackson  v.  Lincoln  MIn.  Co. 
[Mo.  App.]    80   S.  W.   727. 

B3.  Under  Illinois  statutes.  Chicago  &  B. 
R.  Co.  v.  La  Porte  [Ind.  App.]  71  N.  E.  186. 
Such  fact  was  a  .necessary  inference  from 
the  averments.  Zlpple  v.  Sandford  &  Harris 
Co.   [N.  J.  Law]   58  A.  176. 

54.  They  being  entitled  to  recover  if  they 
were  likely  to  have  received  benefit  from 
his  continued  existence.  Louisville  &  N.  R. 
Co.  V.   Summers   [C.  C.   A.]    125   F.    719. 

66.  Baltimore  &  O.  R.  Co.  v.  Ryan,  31  Ind. 
App.  597,  68  N.  B.  923.  Under  Burns'  Rev. 
St.  1901,  §  359a.  Chicago,  etc.,  R.  Co.  v. 
Stephenson  [Ind.  App.]  69  N.  B.  270;  Cleve- 
land, etc.,  R.  Co.  V.  Miles  [Ind.]  70  N.  B.  985. 
Complaint  not  insufficient  for  failing  to  al- 
lege that  decedent  took  precautionary 
measures.  Chicago,  etc.,  R.  Co.  v.  La  Porte 
[Ind.  App.]  71  N.  E.  166;  Elliott  v.  Canadian 
Pac.   R.   Co.,   129   F.   163. 

56.  Under  Tennessee  statute,  a  right  of 
action  was  complete  If  decedent  left  a  wid- 
ow. Allegations  relative  to  children  are 
irrelevant.  Atlanta,  etc.,  R.  Co.  v.  Smith, 
119  Ga.  667,  46  S.  B.  853.  Petition  held  suf- 
ficient under  the  Tennessee  statute,  but  the 
children  being  Improperly  named  as  bene- 
ficiaries, their  names  should  be  stricken  out. 
Atlanta,  etc.,  R.  Co.  v.  Wilson,  119  Ga.  781, 
47  S.  B.  366. 

57.  Jones  v.  Kansas  City,  etc.,  R.  Co.  178 
Mo.  528,  77  S.  W.  890. 

58.  Marsh  v.  Kansas  City  S.  R.  Co.  [Mo. 
App.]    78  6.  W.   284. 
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An  amendment  substituting  the  proper  party  plaintiff  does  not  constitute 
the  commencement  of  a  new  suit  nor  work  a  discontinuance  of  the  original  one." 
Where  an  action  is  brought  under  one  statute  and  the  complaint  shows  that  the 
cause  relied  on  was  under  another,'"  or  that  persons  not  parties  would  be  entitled 
to  share  in  the  amount  recovered,"  the  complaint  may  be  amended,  but  not  after 
verdict  rendered,*^  though  it  is  held  that  material  allegations  may  be  inserted  at 
this  time." 

A  denial  that  the  act  was  wrongfully  done  presents  no  issue  of  fact.'*  A 
plea  that  the  negligence  of  plaintifE's  intestate  proximately  contributed  to  his 
death  is  insufficient.'"  The  right  of  a  deserted  wife  to  sue  as  parent  for  the  wrong- 
ful death  of  a  child  can  be  challenged  only  in  bar  and  not  in  abatement."  "Under 
Lord  Campbell's  Act,  the  burden  in  the  first  instance  is  on  the  plaintiff  to  show 
that  the  act  causing  death  was  wrongful;"  but  the  wrongfulness  is  to  be  deter- 
mined by  the  law  applicable  to  the  act,  and  the  circumstances  which  conditioned 
its  performance,"  and  if  an  assault  and  battery  or  killing  is  admitted,  the  bur- 
den shifts  to  the  defendant  to  show  justification." 

Under  a  statute  giving  a  right  to  recover  for  physical  suffering  of  decedent, 
it  is  competent  to  show  the  condition  and  treatment  of  the  deceased  from  date  of 
injury  to  death.'"'  Where  the  right  of  recovery  is  limited  to  persons  entitled  to 
share  in  decedent's  estate,  relationship  may  be  shown,^^  but  not  an  agreement  to 
adopt  children.'*  In  Massachusetts,  the  degree  of  proof  of  diligence  of  one  killed 
by  a  railroad  but  not  a  passenger  is  that  required  to  show  crime." 

An  instruction  must  be  given  as  to  the  rules  by  which  to  measure  damages.'* 
They  must  be  so  framed,'"  without  repetition,"  as  not  to  mislead  the  jury."    It 


59.  An  administrator  In  Illinois  brought 
an  action  under  the  Pennsylvania  statute, 
which  could  be  maintained  only  by  the 
widow.  After  demurrer  to  the  complaint  had 
been  sustained,  it  was  amended.  Leman  v. 
Baltimore  &  O.  R.  Co.,  128  P.  191. 

60.  Action  brought  by  administrator  under 
Employers'  Liability  Act  and  cause  relied  on 
was  under  the  statute  giving  right  to  next  of 
kin.  Silva  v.  New  England  Brick  Co.  [Mass.] 
69  N.  E.  1054.  Amendment  to  a  complaint 
by  striking  out  recital  of  the  section  of  a 
code  under  which  no  cause  of  action  existed, 
and  leaving  a  cause  of  action  stated  under 
a  different  section  is  proper.  Different  cause 
of  action  not  stated.  Louisville  &  N.  R.  Co. 
V.  Robinson  [Ala.]   37  So.  431. 

61.  Chicago  &  E.  R.  Co.  V.  La  Porte  [Ind. 
App.]   71  N.   B.  1G6. 

62.  Under  Burns'  Ann.  St.  1901,  §  399.  Bal- 
timore, etc.,  R.  Co.  v.  Glllard  [Ind.  App.]  71 
N.   E.    58. 

63.  Under  Code  Civ.  Proc.  §  194,  complaint 
may  be  amended  after  judgment.  Kitchen 
v.  Southern  R.Co.   [S.  C]   48  S.  B.  4. 

IVote:  Although  a  complaint  not  naming 
beneficiaries  Is  a  nullity,  an  amendment  may 
be  added  after  the  limitation  period  has 
elapsed.  Hanie  v.  Chicago  &  A.  B.  Co.,  9  111. 
App.  105;  South  Carolina  R.  Co.  v.  Nix,  68  Ga. 
572 — Brief  In  Love  v.  Southern  R.  Co.  [Tenn.] 
55  L.  R.  A.  471. 

64.  Rutherford  v.  Poster  [C.  C.  A.]  126  P. 
187. 

65.  Mobile,  etc.,  R.  Co.  v.  Brgmberg  [Ala.] 
37  So.  395. 

66.  Chicago  &  B.  Stone  Co.  v.  Nelson,  32 
Ind.  App.  355,  69  N.  B.  705. 


67.  Rutherford  V.  Poster  [C.  CAT  125 
P.   187. 

68.  Not  by  opinions  of  the  parties  to  the 
action.  Rutherford  v.  Poster  [C  C  A 1  las 
P.   187.  ■  ' 

69.  Since  a  legal  presumption  arises  that 
the  act  was  wrongful.  Rutherford  v.  Poster 
[C.  C.  A.]  125  P.  187.  Instruction  to  this 
effect  approved.     Id. 

70.  Defendant  sent  him  to  a  hospital 
against  the  wishes  of  his  mother  where  he 
died  amid  strangers.  Wabash  Screen  Door 
Co.  V.  Black   [C.  C.  A.]   126  P.  721. 

71.  Under  Comp.  Laws,  §  10428,  that  a 
plaintiff  was  not  decedent's  lawful  wife 
Philip  V.  Heraty  [Mich.]   97  N.  W.  963 

72.  Philip  V.  Heraty  [Mich.]   97  N    W    963 

73.  Under  St.  1886,  p.  117,  o.  140,  same 
proof  required.  Hudson  v.  Lynn  &  B  R  Co 
[Mass.]    71  N.  B.  66.  «  ^.  «.  ^0. 

74.  Under  Rev.  St.  1899,  §§  2865,  2866. 
Coleman  v.  Himmelberger-Harrison  Land  & 
Lumber  Co.  [Mo.  App.]  79  S.  W.  981 

75.  See  Instructions,  2  Curr.  L.  461. 

76.  Loss  of  protection  and  support  need 
not  be  instructed  upon  where  It  has  al- 
ready been  charged  that  the  jury  were  to 
consider  probable  value  of  services  during 
minority.  Quill  v.  Southern  Pao.  R  Co  140 
Cal.    268,    73   P.   991. 

77.  Instruction  held  not  so  framed  as  to 
authorize  the  jury  to  consider  anguish  and 
bereavement.  Illinois  Cent.  R  Co  v  Priok- 
ett  [111.]  71  N.  B.  435.  Where  there 'was  no 
evidence  of  payment  of  doctors'  biUs,  an  In- 
struction authorizing  their  recovery  was 
error.  Portsmouth  St.  R.  Co.  v  Peed's 
Adm'r  [Va.]  47  S.  B.  850.  Instruction  held 
not    objectionable    as    requiring    a    verdict 
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is  not  prejudicial  to  instruct  that  there  is  a  slight  presumption  that  a  parent,  if 
able,  will  educate  his  child.'"  A  charge  on  the  capacity  of  a  child  to  take  care 
and  exercise  discretion  is  erroneous,  if  incapacity  be  not  pleaded."  It  is  not 
proper  to  require  the  jury  to  itemize  the  elements  of  damages.""  The  question 
of  the  cause  of  death  is  for  the  jury.'^ 

The  judgment  must  foUow  the  apportionment  made  in  the  verdict."  A  judg- 
ment erroneous  as  giving  recovery  to  parents  not  entitled  may  be  reversed  as  to 
them  and  affirmed  in  so  far  as  it  is  proper  as  to  others.** 

Where  expenses  of  the  action  may  be  deducted  from  the  amount  recovered, 
Lt  is  proper  to  deduct  expenses  of  procuring  expert  evidence.'* 

I  6.  Distributive  rights  in  amount  recovered.^' — The  amount  recovered  must 
be  distributed  according  to  the  provisions  of  the  statutes  giving  the  right  of 
action.'"  Improper  distribution  will  be  corrected  on  the  defendant's  appeal,  though 
the  verdict  of  the  lower  court  did  not  affect  him."  Guardians  have  the  right  to 
receive  the  amount  apportioned  to  their  wards." 

DEBT,  ACTIOIT  OB. 
Debt  lies  to  recover  a  statutory  penalty." 

DECEIT.  »• 


J  1.     Nature  and  Elements  (1046). 

ol  Frauds  (1046). 


Statute  I      9  2.    Actions  and  Procednre  (1048). 


Scope  of  topic. — This  topic  includes  fraud  as  ground  for  an  action  for  dam- 
ages, whether  the  action  be  la  common  law  form  for  deceit  or  an  equivalent  action 


for  the  full  amount  allowed  by  the  stat- 
ute. Pennsylvania  Co.  v.  Paul  [C.  C.  A.]  126 
F.  157.  An  Instruction  that  a  recovery  could 
be  had  only  for  damages  sustained  by  reason 
of  loss  of  contributions  from  earnings  and 
not  from  income  from  other  property,  held 
not  to  have  been  cause  of  verdict  for  de- 
fendant, there  being  an  issue  of  contribu- 
tory negligence  in  the  case.  Proper  v.  Lalie 
Shore,  etc.,  R.  Co.  [Mich.]  99  N.  W.  283. 

78.  Farrell  v.  Chicago,  etc.,  K.  Co.,  123 
Iowa,  690,  99  N.  W.  578. 

79.  Indianapolis  St.  R.  Co.  V.  Antrobus 
[Ind.   App.]    71   N.  B.    971. 

80.  Southern  Ind.  R.  Co.  v.  Moore  [Ind. 
App.]    71  N.  B.   516. 

81.  Where  decedent  was  found  dead  near 
a  bursted  pulley,  but  no  one  saw  him  struck 
down.  Wabash  Screen  Door  Co.  v.  Black 
[C.  C.  A.]  126  P.  721.  ^       ,    , 

82.  It  was  error  for  a  court  to  enter  judg- 
ment distributing  the  proceeds  in  a  difeer- 
ent  manner  than  the  verdict  did,  and  ap- 
portioning a  part  to  the  attorneys  the  rea- 
sonableness of  whose  fees  had  not  been  de- 
termined. Shipper's  Compress  &  Warehouse 
Co.    V.   Davidson    [Tex.   Civ.   App.]    80   S.   W. 

1032 

83  Verdict  was  apportioned  between  a 
decedent's  wife  and  his  parents;  the  parents 
were  not  entitled  to  recover.  Texas  Port- 
land  Cement   &  Lime  Co.   v.  Lee    [Tex.   Civ. 

^"Si!  'v'Jer^Coll'ci..  Proc.  5  "03  which 
provides  that  the  amount  recovered  shall 
be  distributed  as  unbequeathed  assets.  In  re 
Snedeker,  88  N.  T.  S.  847. 


85.  See  1  Curr.  L.   873. 

86.  Code,  §5  1500,  1478.  Action  brought  In 
North  Carolina  for  death  in  that  state  of  a 
citizen  of  South  Carolina.  Fund  distributed 
according  to  the  laws  of  North  Carolina. 
Hartness  v.  Pharr,  133  N.  C.  566,  45  S.  E. 
901.  Under  Shannon's  Code,  5§  4025  to  4028 
and  §§  4172,  4173,  it  is  not  an  asset  of  the 
estate  and  cannot  pass  by  will.  Haynes  v. 
Walker  [Tenn.]  76  S.  W.  902.  Action  in  Il- 
linois under  the  Pennsylvania  statute.  Le- 
man  v.  Baltimore  &  O.  R.  Co.,  128  F.  191, 
and  oases  cited.  Under  Rev.  St.  1893,  i 
2316,  providing  that  the  amount  recovered 
shall  be  divided  among  the  parties  entitled 
in  such  shares  as  they  would  have  taken 
had  deceased  died  intestate  and  the  amount 
been  personal  assets,  the  recovery  for  the 
death  of  an  unmarried  son  is  equally  di- 
vided between  his  father  and  mother,  there 
being  no  brothers  or  sisters.  Chllds  v.  Bol- 
ton [S.  C]   48  S.  B.  618. 

87.  But  defendant  will  not  be  permitted 
to  profit  in  the  matter  of  costs.  Shipper's 
Compress  &  Warehouse  Co.  v.  Davidson  [Tex. 
Civ.  App.]   80  S.  W.  1032. 

88.  Under  Rev.  St.  1895,  arts.  2626,  2627, 
a  guardian  only  has  the  right  to  receive  the 
amount  apportioned  to  minor  children  for 
death  of  their  father.  Shipper's  Compress 
&  Warehouse  Co.  v.  Davidson  [Tex.  Civ. 
App.]    80    S.    W.    1032. 

89.  Southern  Car  &  Foundry  Co.  v.  Cal- 
houn  County   [Ala.]    37   So.   425. 

90.  See  exhaustive  monograph,  1  Curr.  I* 
873. 
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under  the  Codes.  Fraud  as  ground  for  relief  other  than  damages  is  elsewhere 
treated."^ 

§  1.  Nature  and  elements.  Persons  liable. — Any  one  knowingly  aiding  in 
a  fraudulent  tranpaction  i«  liable.'^  As  in  other  torts,  an  agent"'  or  corporate 
ofBeer'''  is  personally  liable,  and  a  principal  acquiescing  in  his  agent's  deceit  is 
liable  therefor.°°  Where  a  married  woman  is  not  liable  on  contract,  she  is  not 
liable  for  deceit  in  connection  therewith.*" 

The  representations  must  he  of  fact,  not  mere  opinions  f  but  it  has  been  held 
that  misrepresentation  as  to  a  matter  of  law  will  sustain  an  action.** 

There  must  he  some  representation?"  but  the  manner  of  making  it  is  imma- 
terial; thus  misrepresentations  in  instruments  made  part  of  a  contract  are  action- 
able.^ 

Siatvie  of  Frauds. — It  is  provided  by  statute  that  misrepresentation  relative 
to  certain  matters,  in  order  to  be  actionable,  must  be  in  writing.- 

The  representations  must  he  false.^  The  falsity  must  he  willful  and  with 
intent  to  deceive;*  but  a  false  assumption  of  knowledge"  or  statements  recklessly 


91.  See  Fraud  and  Undue  Influence,  2 
Curr.  L.  104;  Cancellation  of  Instruments,  1 
Curr.  Li.  413;  Reformation  of  Instruments, 
2  Curr.  L.  1492,  and  like  topics. 

9S.    Miller  v.  John,  208  111.  173,  70  N.  E.  27. 

93.  An  asent  Is  personally  liable  for  de- 
ceit practiced  while  acting  in  his  representa- 
tive capacity.  Riley  v.  Bell,  120  Iowa,  618, 
95  N.  W.  170. 

94.  Presiflcnt  ot  a  corporation  Is  person- 
ally liable  for  deceit  committed  In  his  ofB- 
cial  capacity.  Stlckel  v.  Atwood  [R.  I.]  56 
A.  687. 

95.  Where  vendor  stands  by  and  ac- 
quiesces in  false  representations  made  by  his 
auctioneer.  Dayton  v.  Kidder,  105  111.  App. 
107. 

96.  Brunnell  V.  Carr  [Vt.]  56  A.  660. 

97.  Held  of  fact:  Statement  by  one  that 
he  has  a  landlord's  lien  on  certain  property. 
Texas  Cotton  Produce  Co.  v.  Denny  Bros. 
[Tex.  Civ.  App.]  78  S.  W.  557.  Statements 
in  a  stock  subscription  contract  relative  to 
patents  proposed  to  be  acquired.  American 
Alkali  Co.  V.  Salom  tC.  C.  A.]  131  F.  46. 
That  an  insurance  company  was  authorized 
by  statute  to  write  a  certain  kind  of  policy. 
Harris-Emery  Co.  V.  Pitcairn,  123  Iowa,  695, 
98  N  "W  476.  As  to  priority  of  trust  deed. 
Kehl  V.  Abram  [111.]  71  N.  E.  347.  By  cor- 
porate directors  as  to  solvency.  Warner  y. 
James,  88  App.  Div.  567,  85  N.  T.  S.  153. 
False  statements  with  reference  to  a  sale  of 
real  estate  which  indirectly  refer  to  the 
rights  of  a  person  under  a  bid  at  a  sheriff's 
sale  and  through  which  money  was  received 
are  actionable.  Newell  v.  Long-Bell  Lumber 
Co.   [Okl.]    78   P.   104. 

Representations  as  to  valne:  That  certain 
brand  of  goods  has  a  ready  market  value 
(StoU  V.  Wellborn  [N.  J.  Bq.]  56  A  894),  as 
to  rental  value  of  Premises  (Bttllnger  v. 
Weil,  94  App.  Div.  291,  87  N.  T.  S.  1049),  as 
to  earning  capacity  and  '"^>'i«'lf»  .°f  '^*?, 
(Benedict  v.  Guardian  Trust  Co.,  91  App.  Div. 
103  86  N  Y.  S.  370),  as  to  value  and  situa- 
tion of  distant  lands  (Mountain  v.  Day 
[Minn,]  97  N.  W.  883),  have  been  held  repre- 
sentations of  fact;  but  where  a  vendee  has 
an  opportunity  for  Inspection,  representa- 
tions as  to  value  are  regarded  as  mere  ex- 
pressions   of    opinion,    unless    based    on    spe- 


cial knowledge  which  he  obtained  by  band- 
ling  the  property  (MoKlbbon  v.  Day  [Neb.] 
98  N.  W.  845). 

98.  That  a  fee  was  a  life  estate.  Schnei- 
der v.  Schneider  [Iowa]  98  N.  W.  159.  See 
Deceit,    1   Curr.   L.    881,   n.   65. 

99.  Failure  to  repay  an  overdraft  allowed 
by  the  depositary  is  not  deceit.  Mutual  Al- 
liance Trust  Co.  V.  Greenberger,  86  N.  T.  S. 
729 

1.'  Stoll  V.  Wellborn  [N.  J.  Bq.]  56  A.  894. 
Appraisements  of  land  delivered  with  mort- 
gage.    Simonds  v.  Cash  [Mich.]  99  N.  W.  754. 

2.  Where  the  director  of  a  bank  acting 
as  agent  for  another  in  discounting  a  note 
at  the  bank  orally  misrepresented  his  prin- 
cipal's financial  standing,  he  was  not  liable 
under  3  Comp.  Daws  1897,  §  9518,  providing 
that  statements  in  regard  to  the  credit  of 
another  must  be  In  writing.  St.  Johns  Nat. 
Bank  v.  Steel  [Mich.]  97  N.  W.  704.  Evidence 
held  for  the  Jury.  Id.  Representations  as 
to  the  financial  condition  of  a  corporation 
made  to  induce  one  to  subscribe  for  stock 
are  not  within  the  meaning  of  Rev.  L.  c.  74, 
§  4,  providing  that  false  representations  con- 
cerning the  character,  conduct,  credit,  trade 
or  dealing  of  any  other  person  in  order  to 
be  actionable  must  be  in  writing.  Walker 
V.  Russell  [Mass.]  71  N.  E.  86.  See  1  Curr. 
L.  882,  n.  76,  et  seq. 

3.  See  1  Curr.  L.  888.  Halllwell  Cement 
Co.  V.  Stewart  [Mo.  App.]  77  S.  W.  124.  Facts 
pleaded  which  tend  to  negative  the  falsity 
of  the  representations  are  proper  matters 
of  defense.  Stratton's  Independence  v.  Dines, 
126  F.  968.  It  is  the  duty  of  a  bank  director 
selling  stock  of  the  bank  to  know  the 
bank's  condition,  though  mere  failure  to 
know  will  not  conclude  him  on  a  charge  of 
willful  fraud.  McCauley  v.  Brown,  99  Mo, 
App.  625,  74  B.  W.  464.  An  allegation  that 
defendant  knew  or  by  the  exercise  of  or- 
dinary care  ought  to  have  known  does  not 
state  a  cause  of  action.  Wilkins  v.  Standard 
Oil  Co.  [N.  J.  Law]  57  A.  258.  Error  to  In- 
struct that  If  a  bank  president  by  the  ex- 
ercise of  ordinary  care  ought  to  have  known 
his  statements  to  be  false,  he  was  liable. 
CahUl  V.  Applegarth   [Md.]   66  A.   794. 

4.  See  1  Curr.  L.  888,  for  exhaustive  treat- 
ment. 
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made  without  knowledge,  if  false,  will  sustain  an  action,'  unless  the  matter  in 
hand  was  governed  by  a  local  custom,''  and  it  is  also  held  that  there  need  not  be 
•m  intent  to  deceive*  or  cause  injury.* 

The  representations  must  be  material  and  such  as,  had  they  been  true,  one 
would  have  been  justified  in  acting  upon  them." 

The  representations  imist  have  been  relied  on  as  an  inducement  to  condvict 
resulting  in  injury,*^  so  if  made  after  the  transaction  is  completed,  they  give  no 
cause  of  action,^^  but  are  admissible  in  corroboration.^* 

'They  must  have  been  made  to  the  person  seeking  a  recovery  therefor,^*  but 
where  many  have  suffered  from  the  same  act,  they  may  assign  their  claims  to 
one.** 

They  must  have  been  such  as  he  was  entitled  to  rely  on.  In  the  absence 
of  anything  to  put  one  on  guard,  he  has  a  right  to  rely  on  representations  of  ma- 
terial facts;**  but  if  he  cannot,  without  substantially  closing  his  eyes  to  what 


6.  Assuming  to  know  that  an  Indorsement 
on  a  note  was  genuine  where  it  was  a  for- 
gery. Commercial  Nat.  Bank  v.  First  Nat. 
Bank  [Tex.  Civ.  App.]  77  S.  W.  239.  It  is 
not  necessary  that  the  defendant  actually 
knew  the  representations  to  be  false  if  It 
was  his  duty  to  know.  Hitchcock  v.  Gothen- 
burg Water  Power  &  Irrigation  Co.  [Neb.] 
95  N.  "W.  638.  Where  one  assumes  to  know 
and  states  as  a  fact  that  which  turns  out 
to  be  false,  he  is  liable.  Lewis  v.  Hoeldtke 
[Tex.  Civ.  App.]  76  S.  W.  309.  One  cannot 
assert  as  a  defense  that  he  had  no  knowl- 
edge on  the  subject  concerning  which  his 
representations  were  made.  Riley  v.  Bell, 
120  Iowa,  618,  95  N.  W.  170. 

6.  Where  one  recklessly  makes  false 
statements  of  a  matter  about  which  he  has 
no  knowledge  for  a  fraudulent  purpose,  and 
another  relies  thereon  and  is  Injured,  the 
party  making  such  statements  Is  lialile.  Mil- 
ler V.  John,  208  111.  173,  70  N.  B.  27. 

T.  Where  there  was  a  custom  to  accept 
"cattle  notes"  on  the  reputation  of  the  mak- 
ers and  defendant  represented  them  to  be 
first  class  paper  and  It  turned  out  that  the 
mortgages  were  worthless,  defendant  was 
held  not  liable.  People's  Nat.  Bank  v.  Cen- 
tral Trust  Co.   [Mo.]  78  S.  W.  618. 

8.  Where  one  makes  a  false  statement  of 
a  character  calculated  to  deceive.  Texas 
Cotton  Products  Co.  v.  Denny  Bros.  [Tex. 
Civ.  App.]  78  S.  W.  557.  The  intent  or  good 
faith  of  the  paj-ty  making  the  representa- 
tions is  immaterial  where  another  has  relied 
upon  them  to  his  damage.  Bauer  v.  Taylor 
[Neb.]    98    N.    W.    29. 

9.  Where  president  of  a  corporation  false- 
ly stated  that  It  was  solvent,  that  its  bills 
were  always  paid  when  due  and  that  which 
it  proposed  to  give  could  be  cashed  at  the 
bank,  it  was  liable,  though  there  was  no 
specific  Intention  of  not  paying  the  note. 
Fitchard  v.  Doheny,  93  App.  Dlv.  9,  86  N.  T. 
S.    964. 

10.  Where  a  lease  and  sublease  are  made 
subject  to  sale  and  lessee  obtains  posses- 
sion by  false  representations  that  he  has 
purchased  the  property.  Furneaux  v.  Webb 
[Tex.    Civ.   App.]    77    S.   W.    828. 

11.  Provident  Loan  Trust  Co.  v.  Mcintosh 
[Kan.]  75  P.  498.  A  subscriber's  signature 
to  a  stock  subscription  contract  containing 
false  representations  is  sufficient  proof  that 
he   relied   and   acted   upon   them.     American 


Alkali  Co.  V.  Salom  [C.  C.  A.]  ISl  F.  46. 
Where  one  goes  on  and  performs  a  contract 
after  learning  that  the  representations  which 
induced  him  to  enter  it  were  false,  he  can- 
not recover.  Barber  v.  Morgan  [Tex.  Civ. 
App.]  76  S.  W.  319.  Answer  setting  up  that 
plaintiff  relied  on  information  from  an  In- 
dependent source  states  a  good  defense 
(Stratton's  Independence  v.  Dines,  126  F. 
968),  but  an  answer  which  does  not  allege 
that  plaintiff  entered  into  the  transaction 
with  notice  of  the  fraud  does  not  (Blumen- 
feld  V.  Stine,  42  Misc.  411,  87  N.  T.  S.  81). 
Where  one  purchased  the  sunken  hull  of  a 
vessel,  evidence  as  to  whether  the  pur- 
chaser relied  on  false  representations  as  to 
Its  condition  was  for  the  jury.  McRae  v. 
Lonsby   [C.  C.  A.]   130  F.  17. 

12.  Soule  V.  Harrington  [Mich.]  97  N.  W. 
357. 

13.  Lewis  V.  Hoeldtke  [Tex.  Civ.  App.]  76 
S.  W.  309. 

14.  Any  rights  of  a  mortgagor  because 
of  having  been  induced  by  fraud  to  execute 
a  chattel  mortgage  do  not  pass  to  a  purchas- 
er from  him  of  the  chattel.  Soule  v.  Har- 
rington [Mich.]  97  N.  W.  357.  Where  the 
owner  of  mines  organized  a  corporation 
which  took  the  mines  on  his  representations 
of  what  they  were  worth,  the  corporation 
cannot  maintain  an  action  for  such  represen- 
tations made  to  his  associates  who  took 
the  stock.  Stratton's  Independence  v. 
Dines,   126  P.   968. 

15.  Where  18  persons  had  a  cause  of  ac- 
tion for  deceit  practiced  on  them  in  the  sale 
of  mining  stock.  Benedict  v.  Guardian 
Trust  Co.,   91  App.  Div.  103,   86  N.  T.   S.   370. 

16.  Rule  of  caveat  emptor  does  not  apply. 
Kaiser  v.  Nummerdor  [Wis.]  97  N.  W.  932. 
Where  one  exhibited  letters  purporting  to 
come  from  the  manufacturer  of  goods  about 
to  be  sold,  the  purchaser  had  a  right  to  rely 
on  them.  Stoll  v.  Wellborn  [N.  J.  Eq.]  66  A. 
894.  One  who  has  no  experience  in  ab- 
stract business  may  rely  on  statements  as  to 
their  value  made  by  promoters  of  a  corpora- 
tion organizing  to  purchase  them.  Hess  v. 
Draffen,  99  Mo.  App.  580,  74  S.  W.  440.  State- 
ments that  a  mortgagee  would  foreclose  and 
the  owner  would  lose  her  interest  In  the 
property,  which  induced  her  to  sell  for  less 
than  Its  value,  Is  actionable  fraud,  though 
relied  on  without  investigation.  Pox  v.  Duf- 
fv,    88   N.   T.   S.   401. 
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is  before  them,  be  ignorant,  he  will  be  presumed  to  rely  on  what  is  obvious;'^  so 
where  means  of  knowledge  are  open  and  at  hand,  one  wiU  not  be  heard  to  say 
that  he  was  deceived  by  misrepresentations;**  but  he  is  required  to  exercise  only 
ordinary  attention,*'  and  he  need  not  examine  public  records.^* 

It  is  essential  that  damage  resultj^  but  it  is  not  necessary  to  allege  or  prove 
actual  damages."' 

§  2.  Actions  and  procedure.^' — ^It  is  an  action  separate  and  distinct  in  its 
nature  from  an  action  for  breach  of  warranty.'*  Under  some  circumstances,  the 
tort  may  be  waived  and  assumpsit  brought,'"  and  in  such  a  case,  the  claim  is  prov- 
able in  bankruptcy."  EeHef  must  be  sought  promptly  on  discovery  of  the  fraud.'^ 
The  action  must  be  in  the  name  of  the  injured  person.'* 

A  complaint  must  allege  that  representations  were  made  with  a  knowledge 
of  their  falsity  and  with  intent  to  deceive,"  but  the  former  may  be  supplied  by 


17.  Unless  he  Is  diverted  by  some  artifice 
or  further  misrepresentation.  Kaiser  v. 
Nummerdor  rwis.]  97  N.  W.  932.  Evidence 
held  to  show  that  one  purchasing  a  stock  of 
goods  had  no  right  to  rely  on  an  inventory, 
where  It  showed  an  alteration  on  Its  face  and 
the  goods  were  hefore  him.  Id.  Evidence 
held  InsuEBcient  to  show  fraud  In  a  sale  of 
a  logging  contract  and  outfit  to  experienced 
lumbermen.  Porsman  v.  Mace,  111  La.  28, 
3E  So.  372. 

18.  As  to  area  of  land  where  deed  with  a 
correct  description  was  given  the  purchaser's 
agent  to  Investigate  and  report  upon.  Shap- 
plrlo  V.  Goldberg,  192  IT.  S.  232,  48  Law.  Bd. 
419.  One  signed  a  release  for  personal  In- 
juries without  reading  It.  Osborne  v.  Mis- 
souri Pac.  R.  Co.   [Neb.]  98  N.  W.  685. 

19.  An  Instruction  that  one  must  use  or- 
dinary care  and  prudence  is  not  erroneous, 
though  technically  the  words  "ordinary  at- 
tention" would  be  better.  Kaiser  v.  Num- 
merdor [Wis.]  97  N.  "W.  932.  Where  one 
relied  on  false  representations.  It  is  not  nec- 
essary for  him  to  prove  that  a  reasonably 
prudent  man  would  have  done  so  under  the 
circumstances.  Blley  v.  Bell,  120  Iowa,  618, 
95  N.  W.  170.  The  fact  that  one  refuses  to 
sign  a  written  statement  as  to  the  truth  of 
his  statements  does  not  put  the  other  party 
on  inquiry.  Bttllnger  v.  Well,  94  App.  Dlv. 
291     87  N.  T.  S.   1049. 

SO.  BlTimenfeld  v.  Stlne,  42  Misc.  411,  87 
N.  T.  S.  81.  Where  one  induced  a  proposed 
purchaser  not  to  obtain  an  abstract,  he 
cannot  afterwards  assert  that  such  person 
had  no  right  to  rely  on  his  representations 
that  the  title  was  free  from  Incumbrances. 
Blley  V.  Bell,  120  Iowa,  618,  96  N.  W.  170. 
Where  one  exercised  due  care  In  relying  on 
representations  relative  to  the  priority  of  a 
trust  deed.  It  Is  Immaterial  whether  he  In- 
vestigated the  records.  Kehl  v.  Abram  [111.] 
71  N.  E.  347. 

21.  Complaint  alleging  that  a  corporation 
was  Insolvent  and  that  money  paid  had  been 
lost  held  to  allege  damage.  Sticlsel  v,  At- 
wood  IR.  I-]  56  A.  687.  Fraud  In  pro- 
curing a  release  of  damages  for  personal 
Injuries  Is  not  actionable.  Lomax  v.  South- 
west Missouri  Elec.  B.  Co.  [Mo.  App.]  81 
S.  W.  225.  Wliere  a  bank  cashier  and  the 
maker  of  a  note  payable  to  the  hank  con- 
spired to  conceal  such  note  until  It  was 
outlawed,  there  could  be  no  recovery  with- 
out proof  that  at  the  time  It  was  concealed 


it  was  collectible  and  when  It  again  ap- 
peared In  the  files  of  the  bank  It  was 
worthless.  Crawford  v.  Steel  [Mich.]  100  N. 
W.  902. 

22.  Blumenfeld  v.  Stine,  42  Misc.  411,  87 
N.  T.  S.  81. 

23.  See  1  Curr.  L.  902,  n.   29. 

24.  Lies  In  cases  where  there  Is  a  war- 
ranty as  well  as  In  cases  where  there  Is 
none.  Hitchcock  y.  Gothenburg  Water  Potv- 
er  &  Irrigation  Co.  INeb.]  95  N.  W.  638.  Be- 
covery  cannot  be  had  on  proof  of  mere 
breach  of  warranty.  HalUwell  Cement  Co. 
V.    Stewart    [Mo.    App.]    77    S.    W.    124. 

Joinder  of  actions:  In  Michigan,  a  count 
for  deceit  may  be  joined  with  the  common 
counts  in  assumpsit  IComp.  Laws  1897,  % 
10421].  First  Nat.  Bank  of  Independence 
V.  Steel  [Mich.]  99  N.  W.  786.  Under  sec. 
484  of  the  Code,  two  capses  of  action  for 
deceit  cannot  be  joined  where  both  do  not 
affect  all  the  parties.  Warner  v.  James,  88 
App.  Dlv.  567,  86  N.  T.  S.  163.  Complaint 
alleging  In  one  count  deceit  and  In  another 
that  defendants  combining  and  confederat- 
ing, then  and  there  represented,  etc.,  held 
not  a  misjoinder.  Miller  v.  John,  208  111. 
173,    70   N.  B.    27. 

^.  See  Election  of  Remedies  and  Rights, 
1   Curr.   L.    992. 

26.  A  claim  for  deceit,  if  the  tort  could  be 
w^aived  and  assumpsit  maintained,  Is  prova- 
ble In  bankruptcy.     In  re  Filer,  125   F.   261. 

27.  Provident  Loan  Trust  Co.  v.  Mcintosh 
[Kan.]  75  P.  498.  Three  months  was  held 
a  reasonahle  time  within  ■which  to  offer  to 
rescind  a  sale  of  mortgages,  where  one  party 
lived  in  Michigan  and  the  other  In  Massa- 
chusetts. Slmonds  v.  Cash  [Mich.]  99  N. 
W.  764. 

28.  A  gmardlan  cannot  maintain  an  action 
in  his  own  name  for  deceit  causing  damage 
to  his  ward,  even  though  after  the  action 
was  brought  the  ward  died  and  the  guardian 
was  the  only  heir  at  law.  Brock  v.  Bogers, 
184  Mass.  645,  69  N.  E.  334. 

29.  Or  even  though  the  evidence  shows 
fraud,  a  Judgment  cannot  be  sustained.  In- 
derlied  v.  Honeywell,  88  App.  Dlv.  144,  84  N. 
Y.  S.  333.  Allegation  that  "defendant  cor- 
ruptly and  fraudulently,  with  the  Intent  to 
cheat  and  defraud  plaintiff,"  etc..  Is  suffi- 
cient. Hoffman  v.  Gill,  102  Mo.  App.  320, 
77  S.  W.  146.  In  order  that  an  action  for 
fraud  will  lie,  knowledge  of  the  false  repre- 
sentation must  he  averred  and  proved.    Wll- 
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intendment.*'  The  exact  nature  of  the  fraud  need  not  be  alleged,"  nor  the  exact 
language  of  the  misrepresentation  proved.*^ 

Evidence.'"— Fiaui  must  be  proven"  by  clear  and  satisfactory  evidence,""  but 
to  warrant  the  court  in  taking  the  case  from  the  jury,  it  must  be  such  that  all 
the  reasonable  probabilities  are  with  the  defendant.'*  Evidence  tending  to  show 
that  the  representations  were  false,"  and  evidence  of  similar  false  representations, 
is  admissible;''  but  not  evidence  of  fraud  not  alleged.'^ 

Questions  for  the  jury.*' — The  question  of  what  were  and  what  were  not 
jnaterial  inducements  to  the  transaction,"  and  of  one's  prudence  in  relying  on 
false  representations,  is  one  of  fact.*'' 

Instructions." — A  defective  oifer  of  evidence  may  be  cured  by  instructions.** 
It  is  error  to  instruct  on  matters  not  in  issue.*"  The  measure  of  damages  is  the 
loss  caused,*'  and  it  is  no  defense  that  plaintifE  got  full  value  for  his  money.*' 
Punitive  damages  cannot  be  recovered,*'  and  the  jury  must  determine  whether 


kins  V.   Standard  Oil  Co.   [N.   J.  Law]   57  A. 
258. 

30.  Commercial  Nat.  Bank  v.  First  Nat. 
Bank  [Tex.  Civ.  App.]   77  S.  W.  239. 

31.  Complaint  by  one  who  had  purchased 
bonds  falsely  reciting  that  they  were  se- 
cured, need  not  allege  the  nature  of  the  se- 
curity plaintiff  was  led  to  rely  on.  Stiokel 
V.  Atwood  [R.  I.]  66  A.  687. 

32.  Proof  of  substance  is  sufficient.  Ca- 
hill  V.  Applegarth  [Md.]  56  A.  794. 

33.  See  1   Curr.  L.    903. 

C4.  Fraudulent  warranty  of  a  horse. 
Becker  v.   Atchason    [N.   J.   Law]    56  A.    172. 

35.  Evidence  held  InsuiHcient  to  show  that 
fraudulent  representations  were  made  in 
procnrlng  one  to  slgm  a  note.  Hubbard  V. 
McLean  [Wis.]  99  N.  W.  465;  Van  Btten  v. 
Flannagan,  2  Neb.  Unoff.  59,  95  N.  W.  1064. 
Evidence  held  insufficient  to  show  fraudulent 
representations  in  sale  of  land.  Reynolds 
V.  Munch  [Minn.]  98  N.  W.  187.  Evidence 
held  to  show  deceit  in  sale  of  cattle  (Hitch- 
cock V.  Gothenburg  Water  Power  &  Irri- 
gation Co.  [Neb.]  95  N.  W.  638),  and  in  a  sale 
of  land  (Brier  v.  Davis,  122  Iowa,  59,  96  N. 
W.  983).  Question  ■whether  false  statements 
as  to  purchaser's  financial  standing  had  been 
made  held  for  the  jury.  Nichols  v.  Coleman, 
89  N.  Y.   S.   234. 

36.  Hubbard  v.  McLean  [Wis.]  99  N.  W. 
466. 

37.  Where  no  disaster  had  happened  to  a 
corporation  between  the  time  stock  was 
subscribed  for  and  the  time  a  receiver  was 
appointed,  proceedings  instituted  to  have 
the  receiver  appointed  were  admissible  on 
the  value  of  stock  at  the  time  it  was  pur- 
chased. Walker  v.  Russell  [Mass.]  71  N. 
E.  86.  Letter  written  by  defendant  to  his 
agent,  containing  the  false  representation, 
is  admissible.  Bttlinger  v.  Weil,  94  App. 
Div.  291,  87  N.  T.  S.  1049.  A  conditional  bill 
of  sale  Is  not  explained  by  evidence  as  to 
the  use  of  the  property  after  it  was  made. 
Nichols  V.   Coleman,   89  N.  T.   S.   234. 

38.  To  show  intent  to  deceive  (Bttlinger 
V.  Well,  94  App.  Div.  291,  87  N.  T.  S.  1049), 
or  to  show  the  animus  of  the  particular 
transaction  (Cahlll  v.  Applegarth  [Md.]  66 
A.  794). 

39.  No  allegation  of  intent  to  deceive. 
McComb  V.  Brewer  Lumber  Co.,  184  Mass.  276, 
68  N.  B.  222. 


40.  See  1   Curr.  L.   903. 

41.  Kehl  V.  Abram   [111.]    71  N.  B.   847. 
48.  Representations    as    to    priority    of    a 

trust  deed.     Kehl   v.   Abram    [111.]    71    N.   B. 
347. 

43.  See  1  Curr.  L.   903. 

44.  An  objection  to  an  offer  of  evidence 
that  it  did  not  propose  to  prove  that  repre- 
sentations were  made  with  intent  to  de- 
ceive Is  cured  by  an  Instruction  that  such 
fact  must  have  been  proven.  American  Al- 
kali Co.  V.  Salom  [C.  C.  A.]   131  F.  46. 

45.  Cahlll  V.  Applegarth  [Md.]  66  A.  794. 
Instruction  as  to  defendant's  liability  if  rep- 
resentations amounted  to  mere  expression  of 
opinion  properly  refused,  as  it  had  no  sup- 
port in  the  evidence.  Hoffman  v.  Gill,  102 
Mo.  App.  320,  77  S.  W.  146. 

46.  For  breach  of  vrarranty  against  In- 
cumbrances, the  amount  of  the  incumbrance 
Brunnell  v.  Carr  [Vt]  56  A.  660.  The  meas- 
ure of  damages  for  misrepresentations  as  to 
value  and  altnatlon  of  land  is  the  differ- 
ence between  the  actual  value  and  purchase 
price.  Mountain  v.  Day  [Minn.]  97  N.  W. 
883.  For  deceit  In  the  sale  of  mlnins  stock, 
the  difference  between  the  value  at  the  time 
of  sale  and  what  it  would  have  been  worth 
had  the  representations  been  true.  Benedict 
V.  Guardian  Trust  Co.,  91  App.  Div.  103,  86  N. 
T.  S.  370.  For  false  representations  In  the 
sale  of  property,  the  difference  between  the 
value  at  the  time  of  sale  and  its  value  had 
the  representations  been  true.  Bttlinger 
V.  Well,  94  App.  Div.  291,  87  N.  Y.  S.  1049. 
Where  one  was  induced  to  sell  her  interest 
In  an  estate  for  less  than  It  was  worth,  the 
measure  of  damages  is  the  difference  between 
what  it  sold  for  and  what  it  was  worth, 
unenforceable,  plaintiff  having  done  nothing 
McMillan  v.  Reaume  [Mich.]  100  N.  W.  166. 
Where  one  falsely  represented  that  he  was 
the  agent  of  the  owner  of  property  and 
procured  Insurance  thereon,  the  measure  of 
damages  is  the  expense  of  making,  issuing 
and  delivering  the  policy.  American  Fire 
Ins.  Co.  v.  Hart,  141  Cal.  678,  76  P.  334. 

47.  If  he  would  have  acquired  a  bargain 
had  the  representations  been  true,  he  Is  en- 
titled to  It.  Drake  v.  Holbrook,  25  Ky.  L.  R 
1489,  78  S.  W.   158. 

48.  Hoffman  v.  Gill,  102  Mo.  App.  820  77 
S.  W.  146. 
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interest  can  be  recovered.*"  Where  damages  result  from  the  misrepresentations 
as  a  whole,  special  interrogatories  calling  for  findings  on  particular  items  must 
be  refused. '''' 


DEDICATION.  51 


§  1.     What  Is  a  Dedication   (1090). 
§  S.     Tbe  Rlsht  to  Dedicate  (1050). 
§  3.     The     Purposes     of     Dedicated     I^and 
(1050). 
S  4.     Mode  of  Dedication  (1050).    Flats  and 


Maps    (1053).      Evidence    of   Dedication    and 
Questions  of  Law  and  Fact  (1054). 

§  5.    Effect    of    Dedication    (1034). 

§  0.     Remedies    (10S6). 


§  1.  What  is  a  dedication."^ — Dedication  is  a  giving  of  land  by  the  owner 
for  a  public  use.^' 

§  2.  The  right  to  dedicated* — The  dedicator  must  have  an  estate  compatible 
with  that  given  and  equal  to  or  greater  than  it.^°  A  state  may  dedicate  its  lands'" 
and  a  railroad  may  dedicate  land  conveyed  to  it  for  railroad  purposes.'' 

§  3.  The  purposes  of  dedicated  land  embrace  all  public  ways  and  places.'* 
Land  may  be  dedicated  for  a  cemetery"®  or  for  railroad  depot  grounds."" 

§  4.  Mode  of  dedication.  In  general.^^ — Dedication  is  either  statutory  or 
common  law.  A  statutory  dedication  can  result  only  from  a  compliance  with  the 
requirements  of  the  statute,"^  but  where  a  statutory  dedication  fails,  a  common- 
law  dedication  may  result."' 

A  common-law  dedication  may  be  by  parol,"*  and  no  particular  form  or  cere- 
mony is  necessary,  but  only  the  essential  facts  of  intention  and  acceptance,  coupled 
with  an  identified  place."°     It  may  result  from  user  superior  to  the  owner's  right,"" 


40.  A  court  cannot  allow  It  as  a  matter 
of  law.     Nichols  v.  Coleman,  89  N.  T.  S.  234. 

50.  Brier  v.  Davis,  122  Iowa,  69,  96  N.  W. 
983. 

51.  The  scope  of  this  title  Is  limited  to 
dedication  and  does  not  treat  of  private 
ways  or  incorporeal  rlglits  (see  Basements, 
1  Curr.  L.  962),  nor  of  the  law  pertaining 
to  highways  and  streets  and  their  establish- 
ment (see  Highways  and  Streets,  2  Curr.  li. 
177). 

53.     See  1  Curr.  L.  903. 

53.  Cyc.   Law   Diet.   "Dedication." 

54.  See  1  Curr.  L.  993. 

55.  One  sold  lots  with  reference  to  a 
street  over  his  neighbor's  land.  Klug  v. 
JefEers,  88  App.  Div.  246.  85  N.  Y.  S.  423. 
After  owner  has  granted  a  railroad  right 
of  way,  he  cannot  by  dedication  establish 
streets  across  it.  State  v.  Morgan's  La.  & 
T.  K.  &  S.  S.  Co.,  Ill  La.  120,  35  So.  482. 
One  holding  an  easement  only  cannot  dedi- 
cate. Inhabitants  of  South  Berwick  v.  Coun- 
ty Com'rs,  98  Me.  108,  56  A.  623. 

56.  Legislature  dedicated  a  highway  over 
land  owned  by  the  state.  Knowles  v. 
Knowles  [R.  L]  55  A.  755. 

57.  Dedicate  for  use  as  highway.  South- 
ern Pac.  Co.  v.  Pomona  [Cal.]  77  P.  929.  A 
railroad  company  is  bound  by  the  dedica- 
tion of  a  street  by  an  agent  permitted  by 
it  to  appear  to  possess  authority  to  dedicate 
It.     Id. 

58.  Note  I  Public  squares  and  parks  may 
be  established  in  the  same  manner  as  streets. 
San  Leandro  v.  Le  Breton,  72  Cal  175; 
Watertown  v.  Cohen,  4  Paige  [N.  T.]  510,  27 
Am.  Dec.  80;  Cincinnati  v.  White,  6  Pet.  [U. 
S.l  431;  Lennig  v.  Ocean  City  Ass'n,  41  N.  J. 
Bq.  606.— From  brief,  Reuter  v.  Lowe  [Wis.] 
31  L.  R.  A.  733. 


59.  Equity  will  enjoin  the  owner  of  land 
dedicated  for  burial  purposes  from  molest- 
ing the  graves  thereon.  Wormley  v.  Worm- 
ley,   207  111.    411,   69  N.  E.   865. 

60.  Kansas  City  &  N.  Connecting  R.  Co.  v. 
Baker   [Mo.]    82  S.  W.   85. 

61.  See   1   Curr.   L.   904. 

62.  Failure  to  record  the  town  plats. 
Rock  Island  &  P.  R.  Co.  v.  Johnson,  204  111. 
488,    68  N.  B.   549. 

63.  Plat  not  acknowledged.  Owen  v. 
Brookporf.  208  111.  35,  69  N.  B.  952.  Re- 
corded plat  of  a  city  was  ineffectual  to  con- 
stitute a  statutory  dedication  of  streets 
shown  thereon.  Smith  v.  Belolt  [Wis.]  100 
N.  W.  877.  Plat  not  accepted  by  the  pub- 
lic authorities.  Corning  &  Co.  v.  Woolner, 
206  111.  190,  69  N.  B.  53.  Plat  was  made  by 
iiusband  without  wife's  acknowledgment,  but 
she  duly  executed  deeds  referring  to  it. 
City  of  Corsicana  v.  Zorn  [Tex.]  78  S.  W. 
924. 

64.  Evidence  held  to  show  a  dedication 
to  the  use  of  a  turnpike  company.  Halley  v. 
Scott  County  Fiscal  Court,  25  Ky.  L.  R. 
1471,   78    S.   W.    149. 

05.  Where  the  owner  of  land  recognized 
it  for  50  years  as  a  cemetery  and  buried 
his  dead  there  and  allowed  others  to  do  so. 
Wormley  v.  Wormley,  207  III.  411,  69  N.  E. 
866.  A  dedication  may  result  from  a  pro- 
longation of  streets.  Under  1  Starr  &  C.  Ann. 
St.  1896,  p.  689,  c.  24,  art.  5,  par.  63,  §  1, 
giving  a  village  power  to  extend  its  streets. 
Village  of  Lee  v.  Harris,  206  111.  428,  69  N. 
B.  230. 

66.  An  unrecorded  road  which  has  been 
used  and  worked  as  a  public  highway 
for  10  years  becomes  a  public  highway 
[Rev.  St.  1898,  §  1294].  Rhodes  v.  Halver- 
son    [Wis.]    97    N.    W.    514.      Where    a    road 
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but  not  from  permissive  user/'  nor  from  user  of  a  right  of  common."  Declaring 
a  homestead  does  not  change  the  adversary  character  of  public  user  of  a  way.*'  It 
is  provided  by  statute  in  California  that  user  for  a  stated  period  shall  dedicate/" 
and  it  has  been  said  that  the  owner  is  "estopped"  by  long  user/^  though  prescrip- 
tion would  seem  to  be  the  more  accurate  term.'* 

A  conveyance  by  the  public,  reserving  streets  according  to  a  plat,  dedicates 
them'"  and  they  become  streets  when  made  passable.'^*  An  instrument  of  dedica- 
tion need  liot  describe  the  way  as  "public.'"" 

An  intention'"'  to  dedicate  is  a  question  of  fact  and  requires  no  declara- 
tion." It  may  be  inferred  from  circumstances,"  but  must  clearly  appear," 
which  it  does  not  if  the  use  is  specifically  granted  to  the  abutters,^"  and  in  such 
case  user  by  the  public  does  not  suffice.*^  A  plat  should  show  streets.*^  An  unde- 
fined strip  on  its  edge  shows  no  intention  to  create  one.''  Acts  of  strangers  can 
evince  no  intention  unless  the  owner  adopts  or  recognizes  what  they  have  done.'* 


had  been  used  for  20  years.  People  v. 
Myring  [Cal.]  77  P.  975.  Dedication  and 
acceptance  of  a  passway  will  be  presum- 
ed where  there  has  been  a  continuous 
user  for  15  years.  Magruder  v.  Potter, 
25  Ky.  L,.  R.  1336,  77  S.  W.  919.  Where 
a  road  was  used  and  the  owners  of  the  land 
assisted  In  working  It  for  50  years.  Burks 
V.  Ferrlell  [Ky.]  80  3.  "W.  483.  Where  a 
passageway  to  a  spring  had  been  used  for  75 
years.  Larkin  v.  Ryan,  25  Ky.  L.  R.  613,  76 
S.  W.  168.  User  by  the  public  of  a  passway 
for  70  years  with  the  knowledge  of  the  own- 
er. Burrier  v.  Rice,  25  Ky.  L.  E.  661,  76  S. 
W.  169.  Where  the  owner  of  land  allowed  a 
village  to  construct  a  sewer  system  over  his 
land  and  use  It  for  10  years.  Sherman  Lime 
Co.  V.  Glens  Falls,  42  Misc.  440,  87  N.  T. 
S.  95. 

07.  Use  of  land  by  the  public  as  an  ap- 
proach to  a  railroad  held  permissive.  Co- 
lumbia, etc.,  R.  Co.  V.  Seattle,  33  Wash.  513, 
74  P.  670.  Where  coal  miners  had  used  a 
lane  but  whenever  the  general  public  at- 
tempted to  assert  any  rights  the  owners  in- 
terfered, evidence  held  insufficient  to  show 
a  dedication.  Quick  v.  Cotman  [Iowa]  99 
N.  W.  301.  The  use  of  a  strip  of  land  for  10 
years  without  objection  by  the  owner  nega- 
tives any  presumption  that  the  use  was  per- 
missive. Hartley  v.  Vermillion,  141  Cal.  339, 
74  P.   987. 

68.  The  repeated  use  of  a  strip  of  an  open 
common  is  the  exercise  of  a  right  in  com- 
mon and  does  not  make  It  a  highway  by 
prescription.  McKay  v.  Reading,  184  Mass. 
140,  68  N.  E.   43. 

09.  Filing  of  a  declaration  of  homestead 
a9,r.to  certain  land  does  not  prevent  a  dedi- 
cation of  a  highway  through  It.  People  v. 
Myring  [Cal.]  77  P.  975. 

70.  Under  Act  Dec.  25,  1877  (St.  1877-78, 
p.  6,  c.  10),  declaring  that  land  used  as  a 
highway  by  the  public  for  Ave  years  shall 
be  conceded  a  public  highway,  sucli  use 
amounts  to  a  dedication.  Southern  Pac.  Co. 
V.  Pomona  [Cal.]  77  P.  929. 

71.  City  of  Corsicana  v.  Anderson  [Tex. 
Civ.  App.]  78  S.  W.  261.  Is  estopped  to  deny 
a  dedication.  Riley  v.  Buchanan.  25  Ky.  L. 
R.    863,    76   S.   W.   527. 

72.  The  court  in  Riley  v.  Buchanan,  25 
Ky.  L.  R.  863,  76  S.  W.  527,  bases  the  rule 
on  prescription  and  says  It  operates  as  an 
estoppel  in  pals. 


73.  Where  a  city  conveyed  land,  excepting 
streets  as  shown  by  annexed  maps,  the  ex- 
ception and  reference  to  the  maps  had  the 
effect  of  designating  the  land  covered  there- 
by as  dedicated  to  the  use  of  the  public. 
Knickerbocker  Ice  Co.  v.  Forty  Second  St.. 
etc.,  R.  Co.,  85  App.  Div.  530,  83  N.  Y.  S.  469; 
Id.,  176  N.  T.   408,  68  N.   E.  864. 

74.  In  a  deed  of  water  lots  reserving 
streets,  rights  of  the  public  to  use  the 
streets  accrue  as  soon  as  they  are  made 
passable.  Knickerbocker  Ice  Co.  v.  Forty 
Second  St.,  etc.,  R.  Co.,  85  App.  Div.  530,  83 
N.  T.  S.   469;  Id.,  176  N.  T.  408,  68  N.  B.   864. 

75.  Deed  of  dedication.  Schlemmer  Co.  v. 
Steinman  Furniture  Co.,  2  Ohio  N.  P.  (N.  S.) 
293. 

70.     See   1   Curr.   L.   904. 

77.  Evidence  held  to  show  that  a  street 
should  extend  to  a  river  along  which  it  ran. 
Owen  V.   Brookport,   208  111.   35,   69  N.   E.   952. 

78.  See  1  Curr.  L.  904,  n.  53.  Where  an 
abutting  owner  expressed  his  willingness  to 
have  a  street  opened  and  high'way  commis- 
sioners made  an  order  opening  the  road, 
evidence  held  to  show  a  dedication.  Flnucan 
V.  Ramsden,  88  N.  T.  S.  430. 

79.  Klug  V.  JefCers,  88  App.  Dlv.  246,  85  N. 
T.   S.   423. 

80.  Evidence  held  to  show  no  Intention 
to  dedicate  an  alley,  where  the  deed  to 
abutting  owners  gave  them  the  use  and 
control  of  it.  Culmer  v.  Salt  Lake  City 
[Utah]   75  P.  620. 

81.  Nor  did  it  become  a  highway  under  1 
Comp.  Laws  1888,  §  2066,  providing  that  a 
dedication  will  be  presumed  from  user  by 
the  public  for  10  years.  Culmer  v.  Salt  Lake 
City  [Utah]   75  P.   620. 

82.  In  the  absence  of  proof  that  land  was 
ever  thrown  open  to  be  used  as  a  public 
highway  or  that  the  proprietor  offered  for 
sale  lots  with  the  representation  that  it  was 
a  highway,  a  common-law  dedication  cannot 
be  shown.  Town  of  Mt.  Vernon  v.  Toung 
[Iowa]   100  N.  W.   694. 

83.  Under  Sess.  Laws  1850-51,  pp.  260. 
261,  a  plat  not  showing  name  or  width  of 
a  strip  along  an  extremity  of  a  plat  but 
within  its  limits  did  not  show  an  intention 
to  dedicate  It  as  a  street.  Columbia  &  P.  S. 
R.   Co.   V.    Seattle,    33   Wash.    513,    74   P.    670. 

84.  Where  land  was  platted  by  another 
than  the  true  owner,  who  afterward  recov- 
ered possession,  the  question  whether  street 
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Where  a  street  is  reserved  in  a  deed,  a  construction  favorable  to  the  public  will 
be  given. *°  An  iatention  to  restrict  the  obvious  uses  of  a  place  wiQ  not  be  found 
ia  a  word  on  the  plat  indicating  only  one  of  such  uses.'* 

Acceptance^''  is  necessary'*  to  a  dedication  by  a  private  person,  whether  statu- 
tory or  common  law,  and  it  must  be  of  the  streets  as  well  as  the  plat.'*  A  dedica- 
tion by  the  state  need  not  be  accepted."* 

In  accepting  a  street,  the  public  cannot  subject  itself  to  conditions  against 
the  exercise  of  sovereign  prerogatives  against  the  abutters  or  dedicators,  but  the 
addition  of  such  a  condition  does  not  avoid  the  acceptance.*^  Where  lots  are  sold 
with  reference  to  a  plat,  an  acceptance  of  the  streets  noted  thereon  is  unnecessary 
to  bind  the  dedicator.*^ 

Acceptance  may  be  manifested  by  some  formal  act**  or  implied  from  improv- 
ing, repairing**  or  usiag  the  property,*"  or  from  any  other  act  that  clearly  indicates 
an  assumption  of  jurisdiction  and  dominion  over  it,**  or  recognition  of  its  public 
character."  Thus  use  of  a  park  may  suffice,  though  it  be  not  improved  or  beauti- 
fied.*'. It  may  be  inferred  from  long  user,  though  no  public  corporate  act  of 


thereon  had  been  dedicated  depends  on  their 
acts,  not  his.  City  of  Corsicaua  v.  Anderson 
[Tex.   Civ.  App.]    78   S.   W.    261. 

85.  Knickerbocker  Ice  Co.  v.  Forty  Sec- 
ond St.,  etc.,  R.  Co.,  85  App.  Dlv.  530,  83  N. 
T.  S.  469;  Whitman  v.  New  York,  85  App. 
Div.  468,  83  N.  T.  S.  465. 

86.  Where  several  lots  had  no  other  means 
of  e&ress  except  over  a  tract  marked  on  the 
plat  "levee,"  held  its  dedication  included  its 
use  as  a  street  as  well  as  a  landing  place 
for  boats.  McAlpine  v.  Chicago  Great  West- 
ern H.  Co.  [Kan.]  75  P.  73. 

87.  See  1  Curr.  L..  904,  n.  63,  et  seq. 

Note:  A  railroad  may  accept  a  dedica- 
tion for  the  use  of  depot  grounds.  Railroad 
V.  Railroad,  108  Mo.  298;  Railroad  v.  Mining 
Co.,  161  Mo.  584;  Kansas  City  &  N.  Connect- 
ing R.  Co.  v.  Baker   [Mo.]   82  S.  W.  85. 

88.  Unless  accepted,  the  fee  does  not  vest 
in  the  municipality.  Owen  v.  Brookport,  208 
111.  35,  69  N.  B.  952.  Before  a  municipality 
can  acquire  the  easement  dedicated.  Kelsoe 
V.  Oglethorpe  [Ga.]  48  S.  B.  366.  _  The  mere 
designation  of  a  street  upon  a  plat  does  not 
constitute  a  dedication.  Russell  v.  Chicago 
&  M.  Blec.  R.  Co.,   205  111.   155,  68  N.  E.   727. 

89.  The  mere  acceptance  of  a  plat  by  mu- 
nicipal authorities  and  inclusion  of  the  ter- 
ritory covered  thereby  within  the  city  lim- 
its is  not  an  acceptance  of  the  dedication  of 
the  streets.  Russell  v.  Chicago  &  M.  Blec. 
R.  Co.,  205  111.  155,  68  N.  E.  727. 

90.  Highway  on  public  land.  Knowles  v. 
Knowles   [R.  I.]  55  A.  755. 

91.  A  city  in  accepting  a  deed  of  land  for 
a  street  cannot  agree  that  the  grantor's 
land  shall  be  exempt  from  assessment  for 
Improving  the  street.  Leggett  v.  Detroit 
[Mich.]    100  N.  W.   566,  with  full  discussion. 

92.  City  of  Corsicana  v.  Zorn  [Tex.]  78 
S.  W.  924.  See,  also,  post,  this  section: 
Sale  -wltli  reference  to  plat. 

93.  Hall  V.  Breyfogle  [Ind.]   70  N.  H.   883. 

94.  Extending  Its  corporate  limits  to  em- 
brace an  addition  platted  and  causing  a  side- 
walk to  be  improved  for  the  entire  length  of 
the  street.  Hall  v.  Breyfogle  [Ind.]  70  N. 
E.  883. 

95.  Where  highway  has  been  used  by  the 
public  for  a  long  period.     Riley  v.  Buchanan, 


2i  Ky.  L.  R.  863,  76  S.  W.  527.  Evidence  held 
to  show  an  acceptance  of  streets  by  user. 
Village  of  Lee  v.  Harris,  206  111.  428,  69  N. 
B.  230.  Use  by  public  for  30  years  of  space 
between  two  blocks.  Smith  v.  Beloit  [Wis.] 
100  N.  W.  877.  Public  use  of  a  strip  of  land 
for  a  period  beyond  that  required  to  bar  a 
right  of  action  to  recover  It.  Hartley  v. 
Vermillion,  141  Cal.  339,  74  P.  987.  Under 
Rev.  St.  U.  S.  §  2477  (U.  S.  Comp.  St.  1901,  p. 
1567),  providing  that  the  right  of  way  for 
the  construction  of  highways  over  public 
lands  is  thereby  granted,  the  desultory  use 
of  a  logging  road  is  InsufBclent.  Town  of 
Rolling  V.  Bmrich  [Wis.]   99  N.  W.  464. 

Where  public  had  used  a  tract  aa  a  pleas- 
ure sronnd  and  the  city  had  exercised  au- 
thority over  it,  an  acceptance  was  shown, 
though  there  had  been  no  formal  accept- 
ance. Oregon  City  v.  Oregon  &  R.  Co.,  44 
Or.   165,  74  P.   924. 

96.  Hall  v.  Breyfogle  [Ind.]  70  .N.  E.  883. 
Grading  and  controlling  a  street  and  grant- 
ing track  privileges.  Owen  v.  Brookport,  208 
111.  35,  69  N.  E.  952.  Resolution  of  accept- 
ance and  granting  permission  to  a  street 
railway  company  to  lay  its  tracks  therein, 
and  conditioning  Its  permission  upon  the 
grading  and  paving  of  the  streets.  People's 
Traction  Co.  v.  Atlantic  City  [N.  J.  Law]  57 
A.  972.  Where  commissioners  surveyed  a 
highway,  made  an  order  opening  the  same 
and  a  map  conforming  to  the  survey  was 
filed.  Finuoan  v.  Ramsden,  88  N.  T.  S.  430. 
Acts,  suits  and  ordinance  of  a  village  with 
reference  to  land  dedicated  as  a  park,  'til- 
lage of  Riverside  v.  Maclean  [111.]  71  N.  E. 
408.  Constructing  roadway  and  Issuing 
bonds  to  pay  for  same.  Lowery  v.  Pekin 
[111.]  71  N.  E.  626.  Where  a  city  adopted  a 
map  and  prevented  obstruction  of  the  streets 
thereon  designated.  City  of  Corsicana  v. 
Anderson    [Tex.  Civ.  App.]   78   S.   W.    261. 

97.  The  mere  omission  to  assess  property 
dedicated  for  a  street  is  not  sufilcient  to 
show  an  acceptance.  Fuller  v.  Belleville 
Tp.    [N.   J.   Bq.]    58  A.  176. 

98.  The  fact  that  a  city  had  not  Improved 
or  beautified  a  tract  dedicated  to  It  was  not 
evidence  of  a  failure  of  acceptance,  where  the 
land  had  been  used  by  the  public  and  the 
city  had   exercised   control   over   it.      Oregon 
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aooeptanoe  be  shown,"  that  being  required  to  charge  the  duty  of  keeping  in  re- 
pair.* The  acceptance  of  some  of  the  streets  and  alleys  appearing  on  a  plat  is 
an  acceptance  of  the  entire  system,"  but  a  use  or  control  evincing  an  acceptance 
must  cover  all  parts  of  the  street." 

In  the  absence  of  acceptance,  abutters  may  have  an  easement  but  no  rights 
as  in  a  street.* 

A  sale  of  lots  with  reference  to  a  plaf^  constitutes  a  dedication  of  the  sys- 
tem of  streets  noted  thereon"  and  is  irrevocable,^  even  though  the  plat  was  not 
made  by  the  owner  of  the  land,'  but  lots  sold  with  reference  to  a  cul-de-sac  is  not 
a  dedication  thereof.'  The  grantor  is  concluded  as  to  the  grantees  to  deny  dedi- 
cation,^" he  having  impliedly  covenanted  to  keep  open  public  streets.** 

Plats  and  maps}^ — Eecording  a  plat  according  to  the  statute,  on  which  cer- 
tain land  is  designated  as  reserved  for  public  use,*'  will,  if  such  tract  is  definitely 
described  and  the  dedicated  portions  indicated,  amount  to  a  dedication.** 


City  V.  Oregron   k  R.  Co.,   44   Or.   165,   74   P. 

924. 

90,  1.  Hughes  V.  Clark,  134  N.  C.  457,  46 
S.  B.  956,  and  cases  cited.  Without  corporate 
acceptance,  a  town  is  not  chargeable  with 
the  condition  of  a  street.  Pence  v.  Bryant, 
54  W.  Va.  263,  46  S.  B.  276,  citing  numerous 
precedents. 

Note:  Until  a  street  Is  accepted,  there  Is 
no  obligation  on  the  city  to  keep  It  In  re- 
pair. Approval  of  plat  is  insufficient.  Meln- 
ers  V.  St.  Louis,  130  Mo.  284;  Baldwin  v. 
Springfield,  141  Mo.  205;  Brenck  v.  Collier,  66 
Mo.  166;  Holmes  v.  Jersey  City,  12  N.  J. 
Eg.  229. — Cited  In  Downend  v.  Kansas  City, 
156  Mo.   60. 

2.  Unless  a  contrary  intention  la  shown. 
Village  of  Lee  v.  Harris,  206  111.  428,  69  N. 
B.    230. 

3.  But  will  not  be  implied  as  to  a  portion 
of  the  street  over  which  no  control  was  ex- 
ercised. Kelsoe  v.  Oglethorpe  [Ga.]  48  S. 
B.  366. 

4.  Grantees  of  lots  abutting'  on  streets, 
the  dedication  of  which  has  never  been  ac- 
cepted, do  not  own  the  fee  of  the  street 
though  they  have  a  right  to  have  it  kept 
open.  Corning  &  Co.  v.  Woolner,  206  111.  190, 
69  N.  E.  53.  Owner  is  estopped  to  assert  that 
such  streets  are  not  for  the  use  of  the  pub- 
lio.     Id. 

8.    See    1    Curr.   L.    903. 

6.  The  making  and  recording  of  a  plat 
upon  which  a  system  of  streets  is  noted  and 
the  sale  of  lots  as  designated  thereon  op- 
erates as  an  Irrevocable  dedication  (Burns' 
Ann.  St.  1901,  §  4412),  so  far  as  purchasers 
are  concerned.  Hall  v.  Breyfogle  [Ind.]  70 
N.  E.  883.  Where  after  dedication  qf  a  street 
the  dedicators  divided  the  abutting  lots 
antong  themselves  and  sold  them,  the  street 
became  so  dedicated  as  to  be  open  to  the 
public  forever.  Owen  v.  Brookport,  208  111. 
35,  69  N.  B.  952.  One  by  making  a  plat  of 
land  describing  the  streets  as  deeded  and 
accepted  by  the  common  council  and  there- 
after recognizing  the  dedication  by  selling 
lots  by  the  plat  establishes  public  right  In 
the  street.  Leggett  v.  Detroit  [Mich.]  100 
N.  W.  566.  Filing  in  county  clerk's  office  of 
a  map  platted  Into  streets  and  lots  sur- 
rounding an  open  square  marked  "Liberty 
Place,"  and  selling  lots  with  reference  to 
the  map,  constituted  a  dedication  to  the  pub- 
lic.     Pessler  v.  Union    [N.  J.   Eq.]    56   A.   272. 


Married  tvoman  conveyed  lots  with  ref- 
erence to  a  plat  which  she  had  never  ac- 
knowledged. City  of  Corsicana  v.  Zorn 
[Tex.]    78    S.    W.    924. 

7.  Hughes  V.  Clark,  134  N.  C.  457,  46  S.  E. 
956. 

8.  Selling  lots  with  reference  to  a  plat 
recorded  by  another  who  did  not  own  the 
land.  Oregon  City  v.  Oregon  &  R.  Co., 
44  Or.  165,  74  P.  924.  He  adopts  such  plat 
and  his  acts  amount  to  a  dedication  of  the 
streets.  City  of  Corsicana  v.  Anderson  [Tex. 
Civ.  App.]  78  S.  W.  261;  Hall  v.  Breyfogle 
[Ind.]  70  N.  B.  883. 

9.  Gllflllan  v.  Shattuck,  142  Cal.  27,  76  P. 
646. 

10.  Hughes  V.  Clark,  134  N.  C.  457,  46  S.  E. 
956,  citing  authorities.  Where  a  town  ex- 
tends Its  limits  to  take  in  a  platted  tract, 
the  nonacceptance  of  a  street  in  such  tract 
does  not  affect  title  thereto,  but  only  the 
town's   liability   to   keep   It   In   repair.     Id. 

11.  City  of  Corsicana  ▼.  Zorn  [Tex.]  78  S. 
W.    924. 

12.  See  1   Curr.   L.   906. 

13.  Recorded  maps  and  plats  designating 
certain  portions  of  the  land  as  parks  and 
sale  of  lots  "with  reference  thereto  shows 
dedication.  Village  of  Riverside  v.  Maclean 
[111.]  71  N.  E.  408.  Where  persons  authorized 
to  select  a  town  site  recorded  a  plat  on 
which  was  reserved  a  tract  for  depot 
grounds,  the  use  of  such  lands  for  the  pur- 
pose indicated  was  an  appropriation  to  a 
public  use  [Const,  art.  12,  §  14].  Kansas 
City  &  N.  Connecting  R.  Co.  v.  Baker  [Mo.] 
82  S.  W.  85.  Such  designation  constituted  a 
dedication  under  Rev.  St.  1855,  c.  158,  §  8.    Id. 

14.  Where  a  certain  alley  was  as  definite- 
ly marked  on  the  recorded  plat  sis  the  rest 
of  the  streets  and  alleys  and  as  definitely 
described  in  the  articles  of  dedication,  a 
finding  that  the  land  had  been  dedicated 
was  justified.  Bonne  v.  Security  Sav.  Soc. 
[Wash.]  78  P.  38.  Where  a  plat  shows  cer- 
tain strips  bearing  names  as  streets  and 
spaces  are  marked  between  lots  in  the  blocks, 
there  is  a  sufficient  manifestation  of  an  in- 
tent to  dedicate.  Village  of  Lee  v.  Harris, 
206  111.  428,  69  N.  E.  230.  Where  a  plat 
showed  a  strip  of  land  running  through  the 
town  with  streets  and  alleys  opening  onto 
it,  but  it  was  not  marked  in  any  way  though 
other  vacant  tracts  had  been  marked  re- 
served,   the   strip   was   held  dedicated.     Ore- 
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Evidence  of  dedication"  and  questions  of  laiv  and  fact. — The  burden  Ib  on  the 
one  asserting  a  dedication/"  unless  long  continued  user  has  caused  it  to  shift,^' 
to  establish  it  by  clear  and  unequivocal  evidence.^*  Petition  for  laying  out  a 
highway^"  and  highway  signboards^"  constitute  evidence  of  dedication.  The  fail- 
ure of  a  municipality  to  open  an  improved  part  of  a  new  street  does  not  operate 
as  a  rejection  of  the  part  not  opened  or  improved,"  and  the  institution  of  con- 
demnation proceedings  is  not  conclusive  against  former  dedication.^' 

Where  the  facts  are  undisputed,  the  question  of  dedication  and  acceptance 
is  one  of  law,  but  where  the  intent  to  dedicate  is  to  be  drawn  as  an  inference  of 
fact,  it  is  for  the  jury.^' 

§  5.  Effect  of  dedication.'* — Under  a  statutory  dedication,  the  fee  of  the 
land  is  often  vested  in  the  municipality,^^  while  under  a  common-law  dedication, 
the  dedicator  retains  the  legal  title,  but  in  trust  for  the  use  designated, '°  and  the 
right  of  possession  vests  in  the  public,  which  holds  a  sort  of  a  secondary  title 
in  trust.^''  The  purchaser  of  a  lot  in  a  platted  district  acquires  a  vested  right  in 
the  easement  in  all  the  streets  therein."' 


son    city   V.   Oregon    &   R.    Co.,    44   Or.    165, 

74  P.  924.  Plat  held  not  defective  for  un- 
certainty of  description.  City  of  Columbia 
V.  Bright  [Mo.]   79   S.  W.  151. 

Description  Insniiicieiitt  Where  a  map  filed 
for  record  dedicated  as  streets  "all  land  de- 
scribed in  the-  map  as  streets,"  a  tract  not 
named  or  otherwise  expressly  designated 
as  a  street  is  not  included  in  the  dedica- 
tion. Town  of  Mt.  Vernon  v.  Toung  [Iowa] 
100  N.  W.  694. 

15.     See  1  Curr.  L.  907. 

1«.  City  claiming  land  as  a  public  street. 
Town  of  Mt.  Vernon  v.  Toung  [Iowa]  100  N. 
W.  694.  Evidence  held  to  show  that  land 
had  been  dedicated  for  a  road  where  it  had 
been  used  by  the  public  for  years.  Pol. 
Code  §  2618,  defining  a  public  highway. 
Hartley  v.  Vermillion,  141  Cal.  339,  74  P. 
987.  Evidence  held  to  show  dedication  of 
land  for  flowage  purposes.  Boye  v.  Albert 
Lea  [Minn.]  100  N.  W.  642. 

17.  Where  the  public  has  used  a.  passway 
(or  50  years.  Magruder  v.  Potter,  25  Ky.  L. 
R.  1336,  77  S.  W.  919. 

18.  Town  of  Mt.  Vernon  v.  Young  [Iowa] 
100  N.  W.  694. 

Evidence  held  Insnfllcient  to  Show  a  dedi- 
cation of  an  extension  of  a  street  where  the 
owner  had  fenced  the  outlying  lands  and 
none  of  it  had  been  sold  with  reference  to  a 
plat.  De  George  v.  Goosby  [Tex.  Civ.  App.] 
76  S.  W.  66.  Where  blind  alley  had  been  used 
only  by  tradesmen  and  visitors  entering  the 
premises.     Gilflllan  v.   Shattuck,   142  Cal.  37, 

75  P.  646.  Owner  said  that  whenever  it  was 
necessary  to  open  a  street  he  was  willing  to 
have  it  done.  Town  of  Mt.  Vernon  v.  Toung 
[Iowa]  100  N.  W.  694.  Under  the  law  in 
force  at  the  time  a  tract  was  platted,  a  stone 
was  required  to  be  placed  at  some  point  in 
every  street.  Held  that  the  mere  finding 
of  a  stone  at  one  of  the  corners  of  a  tract 
of  land  was  insufficient.  Id.  That  a  rail- 
road company  kept  a  private  crossing  in 
repair  and  that  the  public  generally  used 
such  crossing  does  not  show  that  a  public 
right  had  been  acquired:  Marino  v.  Cen- 
tral R    Co.,   69  N.  J.   Law,   628,   56  A.   306. 

19.  A  petition  for  the  laying  out  of  a 
road  and  a  grant  of  a  right  of  way  are  ad- 
missible   on    an    issue    of   dedication,    where 


petitioner  was  being  prosecuted  for  burning 
a  bridge.  People  v.  Myring  [Cal.]  77  P.  975. 
Records  of  highway  commissioners  showing 
lines  of  a  road  ■which  had  been  petitioned  for 
is  admissible  on  an  Issue  as  to  the  situs. 
Seidschlag  v.  Antloch,  207  111.  280,  69  N.  B. 
949. 

20.  A  sign  on  the  corner  bearing  the 
name  of  the  street  is  evidence  of  the  man- 
ner in  which  the  thoroughfare  was  regarded. 
German  Bank  v.  Brose,  32  Ind.  App.  77,  69 
N.  E.  300. 

ai.    Hall  v.   Breyfogle   [Ind.]   70  N.  B.   883. 

22.  For  the  laying  out  of  a  street  and 
subsequent  failure  to  work  or  control  the 
land  as  a  street.  German  Bank  v.  Brose,  32 
Ind.  App.  77,   69  N,  E.   300. 

23.  Evidence  of  dedication  of  a  street  held 
for  the  Jury.  Gernjan  Bank  v.  Brose,  32  Ind. 
App.  77,  69  N.  E.  300.  Held  sufficient  to 
sustain  a  finding  of  dedication.  Id.  Where 
owner  allowed  the  public  to  use  a  four-foot 
strip  for  35  years.  Waters  v.  Philadelphia, 
208  Pa.  189,  57  A.  523.  Whether  a  strip  of 
land  along  a  highway  has  been  dedicated  for 
a  part  of  the  road.  Gerhards  v.  Johnson, 
105  111.  App.  65.  Conflicting  testimony  as  to 
whether  land  had  been  dedicated  for  a  high- 
way held  for  the  Jury.  Seidschlag  v.  Antl- 
och, 207  111.  280,  69  N.  E.  949. 

24.  See  1  Curr.  L.  907,  n.  93,  et  seq. 

26.  Under  McClain's  Code,  §  996,  acknowl- 
edgment and  recording  of  a  plat  of  land  in 
a  city  as  to  land  set  apart  for  streets.  City 
of  Lake  City  v.  Pulkerson,  122  Iowa,  569. 
98  N.  W.  .376.  Vendees  of  lots  abutting  on 
land  dedicated  by  statutory  dedication  for 
a  street  acquire  no  title  to  any  part  of  the 
street.  Id.  On  vacation,  title  does  not  revert 
to  the  original  owner  [McClain's  Code  § 
996].     Id. 

26.  Where  a  city  dedicated  to  the  state 
for  capltol  grounds.  City  of  Hartford  v. 
Maslen,  76  Conn.  599,  67  A.  740.  Title  to 
the  center  of  the  street  passes  with  a  con- 
veyance of  an  abutting  lot.  Owen  v.  Brook- 
port,  208  111.  35,  69  N.  E.  962;  Smith  v.  Beloit 
[Wis.]  100  N.  W.  877.  A  purchaser  with  ref- 
erence to  a  plat  cannot  claim  title  to  the 
center  of  tlie  street  and  at  the  same  time 
deny  the  dedication.  Hall  v.  Breyfogle  [Ind.] 
70  N.   E.    883. 
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The  dedicator  cannot  affect  the  rights  of  the  public  or  vested  rights  of  indi- 
viduals by  subsequent  acts,**  nor  can  he  retract,  though  there  has  been  no  of&cial 
acceptance,*"  and  land  does  not  revert  unless  its  use  for  the  dedicated  purpose  ha« 
become  impossible ;"  neither  can  a  public  resurvey'^  or  grant,''  or  the  acts  of  public 
grantees,'*  or  assessment  of  the  dedicated  place  for  taxation,'"  have  such  aoQ  effect, 
nor  will  the  powers  of  local  authorities  given  for  public  benefit  be  cut  down.'® 

The  public  cannot  utilize  any  greater  right  than  is  dedicated,"  but  it  may 
use  the  full  area'*  or  exercise  all  the  uses  indicated  by  the  plat.'*  When  land  has 
been  dedicated  for  a  certain,  purpose,  it  cannot  be  used  for  any  other,*"  though  it  has 
been  held  that  it  is  within  the  power  of  the  legislature  to  change  the  use,*^  unless 
private  rights  would  be  thereby  infringed.*^    Where  there  is  a  dedication  of  a  street 


sr.  Fessler  v.  tTnlon  [N.  J.  Eq.]  56  A.  272. 
Where  a  dedication  has  been  accepted  by  a 
town,  it  may  proceed  with  the  occupation 
and  use  thereof  as  public  convenience  re- 
quires. Hall  V.  Breyfogle  [Ind.]  70  N.  B. 
883.  Where  a  town  was  incorporated,  the 
right  to  control  a  street  previously  dedi- 
cated passed  to  the  corporate  authorities. 
Owen  V.  Brookport,  208  111.  35,  69  N.  B.   952. 

38.  To  have  them  kept  open.  Hall  v. 
Breyfogle  [Ind.]  70  N.  B.  883;  Zeller  v.  LitteU 
[N.  J.  Bq.]  58  A.  377.  Though  a  dedication 
is  void  as  a  statutory  dedication  and  there 
has  been  no  acceptance  on  the  part  of  the 
public,  purchasers  of  lots  with  reference  to 
streets  shown  on  a  plat  are  entitled  to  have 
such  streets  left  open.  Smith  v.  Beloit  [Wis.] 
100  N.  W.  877. 

See,  also,  ante,  I  4,  Sale  with  reference  to 
plats, 

20.  Where  the  owner's  unequivocal  acts 
tend  to  show  a  dedication,  he  cannot  subse- 
quently deprive  them  of  such  effect.  Seld- 
schlag  V.  Antloch,   207  111.   280,   69  N.  B.   949. 

30.  Pence  v.  Bryant,  54  W.  Va.  263,  46  S. 
B.    275. 

See,  also,  ante,  §  4. 

31.  Not  because  of  misuse  or  nonuse.  Mo- 
Alpine  V.  Chicago  Great  Western  R.  Co. 
[Kan.]   75  P.  73. 

32.  ^A  resurvey  narrowing  a  strip  dedi- 
cated for  a  street  is  only  effectual  to  limit 
the  duty  of  the  municipality  to  keep  In  re- 
pair such  strip.  Smith  v.  Beloit  [Wis.]  100 
N.  W.  877. 

33.  By  deed  conveying  land  relieved  from 
covenants  which  amounted  to  a  dedication. 
Whitman  v.  New  York,  85  App.  Div.  468,  83 
N.  T.  S.  465;  Knickerbocker  Ice  Co.  v.  Forty 
Second  St.,  etc.,  R.  Co.,  85  App.  Div.  530,  83 
N.  T.  S.  469. 

34.  A  dedication  of  land  for  a  street  hav- 
ing as  its  terminus  tide  water  cannot  be  de- 
feated by  filling  In.  Borough  of  Seabright 
V.  AUgor,  69  N.  J.  Law,  641,  66  A.  287;  Knick- 
erbocker Ice  Co.  V.  Forty  Second  St.,  etc., 
R.    Co.,    85    App.    Div.    530,    83    N.    T.    S.    469. 

35.  Erroneous  acts  of  officials  in  taking  a 
street  cannot  impair  rights  of  the  public. 
German  Bank  v.  Brose,  32  Ind.  App.  77,  69 
N.   B.    300. 

36.  Act  Moh.  13,  1872,  §  63,  declaring  a 
certain  tract  a  park  and  giving  the  city  a 
right  to  lease  the  same.  This  latter  pro- 
vision was  not  affected  by  Act  of  March  15, 
1872.  Harter  v.  San  Jose,  141  Cal.  659,  75 
P.   344. 

37.  Where  right  to  maintain  sewer  gystem 


had  been  dedicated,  and  on  account  of  in- 
creased sewage  land  of  dedicator  was  over- 
flowed. Sherman  Lime  Co.  v.  Glens  Falls, 
42  Misc.  440,  87  N.  T.  S.  95.  A  dedication  to  a 
turnpike  company  as  a  site  for  a  toll  house 
is  presumed  to  be  a  dedication  of  an  ease- 
ment only.  Halley  v.  Scott  County  Fiscal 
Court,  25  Ky.  L.  R.  1471,  78  S.  W.  149. 

38.  Where  a  map  was  drawn  to  a  soala 
which  showed  that  passageways  should  be  70 
feet  in  width,  purchasers  with  reference  to 
the  map  were  entitled  to  passageways  of 
such  width,  though  it  was  not  noted  on  the 
map.     Zeller  v.  Littell  [N.  J.  Eq.]   68  A.   377. 

3».  "Levee"  held  to  have  been  dedicated 
as  a  street  for  lots  otherwise  inaccessible. 
McAlplne  v.  Chicago  G.  W.  R.  Co.  [Kan.]  75 
P.    78. 

40.  Use  portion  of  a.  park  for  a  highway. 
Village  of  Riverside  v.  Maclean  [111.]  71  N. 
H.  408.  Abutting  owners  may  enjoin  auch 
use,  though  no  damage  is  shown.  Id.  The 
wrongful  erection  by  a  town  of  a  building  on 
a  square  dedicated  to  the  public  for  use  as 
a  park,  is  a  breach  of  trust.  Fessler  v.  Union 
[N.  J.  Eq.]  56  A.  272. 

Note:  Where  land  has  been  dedicated 
as  a  park,  no  portion  of  it  can  be  converted 
into  a  highway.  City  of  Jacksonville  v. 
Jacksonville  R.  Co.,  67  111.  540;  Village  of 
Princeville  v.  Anton,  77  111.  325;  Guttery  v. 
Glem,  201  111.  275;  City  of  Chicago  v.  Ward. 
169  111.  392,  61  Am.  St.  Rep.  186;  Board  of 
Education  v.  Kansas  City,  62  Kan.  374;  City 
of  St.  Paul  V.  Chicago,  etc.,  R.  Co.,  63  Minn. 
330;  City  of  Llano  v.  Llano  Co.,  5  Tex.  Civ. 
App.  132;  Prince  v.  Thompson,  48  Mo.  361; 
United  States  v.  Chicago,  7  How.  [U.  S.]  185, 
12  Law.  Ed.  660;  Wellington,  Petitioner,  16 
Pick  [Mass.]  87. — Cited  in  Village  of  River- 
side V.  Maclean  [111.]  71  N.  B.  408. 

41.  The  legislature  has  power  to  author- 
ize a  city  council  to  devote  part  of  a  public 
park  to  use  as  state  capitol  grounds.  City 
of  Hartford  v.  Maslen,  76  Conn.  599,  57  A. 
740.  Where  the  legislature  authorleed  a 
city  to  dedicate  a  public  park  to  the  state 
for  use  as  a  capitol  site,  it  was  not  necessary 
that  the  question  whether  such  land  should 
be  so  "used  should  be  submitted  to  popular 
vote.  Id.  Leasing  of  a  part  of  a  park  for 
hotel  purposes  will  not  be  enjoined  at  the 
instance  of  a  oitlien  where  such  park  was 
not  dedicated  by  an  individual.  Harter  v. 
SsCn  Jose,   141   Cal.   659,   75   P.   344. 

42.  Not  to  the  detriment  of  one  owning 
lots  bordering  on  land  dedicated.  Fessler 
V.  Union  [N.  J.  Bq.]   56  A.  272. 
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across  a  railroad  right  of  way,  the  public  takes  subordinate  to  the  right*  of  the 
railroad  oompany.*' 

A  dedication  may  be  abandoned  by  nonuser  with  that  intent,**  or  the  public 
may  vacate  streets  and  highways**  on  compensating  for  the  easuing  property  loss.*' 
Ltmd  dedicated  may  be  vacated  and  abandoned  by  act  enabling  a  court  to  ascer- 
tain if  the  statutory  groimds  exist,*^  and  persons  procuring  a  vacation  admit  the 
power  of  those  whom  they  move.*' 

§  6.  Remedies. — Equity  has  no  jurisdiction  to  determine  whether  there  has 
been  a  dedication.*' 

DEEDS  or  COITVBYANCE, 


i  1.     Natare,  Form   and  Requisites   (1056). 

Baqulsltes    (IflST).     Escrow    (1060).     Aooept- 
aaoe   (1080).     Validity  of  Assent   (1081). 

!  IB.     Rcoordatlon  (106!!), 

i  8.     Interpretation      and      Bflect      (1002). 


Covenants  (1063).  Designation  of  Parties 
(1064).  Description  of  Property  Conveyed 
(1064).  Quantum  of  Estate  Conveyed  (1065). 
Conditions  and  Restrictions  (1068).  Bxtln- 
qulshment  of  Rights  (1069). 


§  1.  Nature,  form  and  requisites.  Deeds  distinguished  from  other  instrw- 
mtfwfe."" — To  be  effective,  a  deed  must  take  effect  presently,  though  the  enjoyment 
of  the  estate  granted  may  be  postponed  or  limited;*^  while  in  a  testamentary  dis- 
position passing  of  title  is  postponed  until  the  grantor's  death,"*  and  the  grantor 
retains  control  of  the  instrument."'  Such  facts  may  be  established  by  parol  evi- 
dence."* 


48.  Chicago  &  A.  R.  Co.  v.  Hogan.  105  111. 
App.    1!6. 

44.  Control  over  land  dedicated  for  a 
street  may  be  relinquished  by  abandonment. 
Kelsoe  v.  Oglethorpe  [Ga.]  48  S.  B.  368. 
On  abandonment  of  an  easement,  title  re- 
verts to  the  grantor,  though  no  reverter  Is 
provided  for  In  the  grant.  Halley  v.  Scott 
County  Fiscal  Court,  26  Ky.  L.  R.  1471,  78 
8.  W.   149. 

Notet  Nonuser,  however  long  continued, 
does  not  operate  as  an  abandonment.  Rell- 
ley  T.  Racine,  51  Wis.  526;  State  v.  Lever,  62 
Wis.  393;  Elliott,  Roads  &  Streets,  89;  Meth- 
odist Episcopal  Church  v.  Hoboken,  33  N.  J. 
Law,  1;  Derby  v.  Ailing,  40  Conn.  410;  Melrs 
V.  Portland  C.  R.  Co.,  16  Or.  500;  Hinshaw  v. 
Hunting,  1  Gray  [Mass.]  210. — Prom  brief, 
Reuter  v.  Lawe   [Wis.]   34  L.  R.  A.  733. 

45.  See  Highways  and  Streets,  2  Curr.  L. 
17T. 

46.  See  Eminent  Domain,   1  Curr.  L.  1002. 

47.  Under  Gen.  St.  1894,  5  2315,  the  dis- 
trict court  of  Ramsey  county  has  power  to 
alter  or  vacate  any  part  of  the  plat  of  the 
City  of  St.  Paul,  Including  streets  and  pub- 
lic squares.  In  re  Vacation  of  Underwood's 
Second  Addition  [Minn.]   97  N.  W.  977. 

48.  Where  the  original  owner  of  land  ded- 
icated for  a  street  Joins  with  grantees  of 
lots  In  a  petition  to  have  it  vacated,  they 
are  thereafter  estopped  from  questioning 
the  right  of  the  city  to  vacate  It.  City  of 
Lake  City  v.  Fulkerson,  122  Iowa,  569,  98  N. 
W.   376. 

49.  Whether  the  use  of  a  passageway 
over  ground  for  21  years  constituted  a  dedi- 
cation. Scanlln  v.  Burgess,  etc.,  of  Con- 
shohocken  Borough  [Pa.]  58  A.  122. 

60.    See   1   Curr.  L.   908. 

51.  Instrument  reciting  that  the  grantor 
has  given  the  grantee  certain  land,  said  land 
to  belong  to  him  at  my  [grantor's]  death,  is 
a  deed.    Price  v.  ShefHeld,  118  Ga.  128,  44  S.  E. 


843.  Where  grantor  reserved  control,  with 
right  to  sell,  grantees  agreeing  to  execute 
deed  at  any  time  during  his  life.  Durand  v. 
Hlgglns,  67  Kan.  110,  72  P.  667.  Where,  after 
the  granting  clause,  the  grantor  reserved 
rents  and  profits  for  life.  Dozier  v.  Toalson 
[Mo.]  79  S.  W.  420.  Deeds  given  to  another 
to  be  delivered  after  his  death.  St.  Clair  v. 
Marquell,  161  Ind.  56,  67  N.  B.  693.  The 
phrase  "belonging  to  the  separate  estate  of 
P."  was  held  to  distinguish  the  land  and 
did  not  qualify  the  conveyance  and  prevent 
it  from  taking  effect  on  delivery.  Garner 
v.  Boyle  [Tex.]  79  S.  W.  1066. 

62.  Where  It  appears  that  the  grantor's 
intention  was  that  the  title  should  remain 
In  him  until  death,  the  Intention  la  testa- 
mentary. Culy  V.  Upham  [Mich.]  97  N.  W. 
405.  Where  a  deed  contained  a  condition 
precedent  to  delivery  that  the  grantee  should 
support  the  grantor  for  life  and  it  was  given 
to  a  third  person  to  be  delivered  after  the 
grantor's  death,  held,  the  grantor's  intention 
was  to  retain  title  until  death.    Id. 

63.  Deed  from  father  to  child,  delivered 
to  another  child  held  to  be  a  testamentary 
disposition.  Wllenou  v.  Handlon,  207  111. 
104,  69  N.  B.  892.  The  fact  that  after  re- 
cordation the  grantor  had  the  deed  replaced 
among  his  papers  rebuts  presumption  of  de- 
livery. Id.  That  the  grantor  had  stated 
that  he  had  conveyed  to  his  children  was  not 
inconsistent  with  the  view  that  he  Intended 
the  deed  to  take  effect  at  his  death.  Id.  The 
fact  that  property  was  assessed  In  grantee's 
name  did  not  show  a  present  conveyance, 
where  grantor  did  not  know  such  fact.  Id. 
Burden  was  on  grantee  to  show  that  he 
knew  such  fact.     Id. 

54.  Evidence  is  admissible  to  show  that 
a  deed  absolute  on  its  face  was  only  to  take 
effect  at  death  of  the  grantor  and  on  the 
condition  that  the  grantee  would  support 
her.  Wilson  v.  Wilson  [Tex.  Civ.  App.]  7» 
S.  W.  839. 
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A  deed  absolute  on  its  face  may  be  declared  a  mortgage"  if  made  for  the 
purpose  of  security,""  but  an  intention  to  execute  a  mortgage  cannot  convert  an 
absolute  sale  into  one."  One  claiming  a  deed  absolute  on  its  face  to  be  a  mort- 
gage must  establish  it  by  clear  proof  ;°^  inadequacy  of  price  is  insufficient.'"  An 
instrument  once  a  mortgage  is  always  a  mortgage."" 

An  executory  contract  to  convey  does  not  affect  the  legal  title.'*  Conveyance 
may  be  by  decree,"^  or  by  any  instrument  which  creates  an  estate;"  but  one 
conferring  a  power  of  attorney  is  not  a  conveyance.'* 

Requisites.''^ — A  deed  poll  is  as  effectual  as  a  formal  indenture." 

A  deed  must  be  in  writing.'^  Where  made  by  an  agent,  he  must  have  writ- 
ten authority,'*  and  a  deed  by  one  in  a  representative  capacity  must  be  executed 
in  that  capacity,"  and  if  its  genuineness  is  questioned,  it  must  be  established.'"' 


55.  See  Mortgages,  2  Curr.  L.  905;  Daniel 
V.  Gardner,  71  Ark.  484,  76  S.  W.  1063;  Ober- 
dorfer  v.  White,  25  Ky.  L.  R.  1629,  78  S.  W. 
436;  Butler  v.  Carvln,  33  Wash.  621,  74  P. 
813.  Deed  absolute  and  contemporaneous 
agreement  to  reoonvey.  Wells  v.  Geyer,  12 
N.  D.  316,  96  N.  W.  289.  Where  one  with  an 
equity  of  redemption  executed  a  deed  of  the 
property,  evidence  held  to  shoT7  a  mortgage 
was  Intended.  Malone  v.  Danforth  [Mich.] 
100  N.  W.  445.  Deed  by  ignorant  negroes  to 
their  attorney  held  a  mortgage.  Burch  v. 
Nicholas    [Ky.]    80    S.    W.    1132. 

66.  Rev.  St.  1892,  §  1891.  Equitable  Bldg. 
&  Loan  Ass'n  v.  King  [Pla.]  37  So.  181. 
Agreement  to  reconvey  held  not  a  defeasance. 
Morrison  v.  Jones  [Mont.]  77  P.  507.  See 
Mortgages,  2  Curr.  L.  905.  Whether  a  con- 
veyance with  an  agreement  to  reconvey  is 
a  legal  conveyance,  the  controlling  consider- 
ation Is  the  intention  of  the  parties.  Lues- 
enhop  v.  Einsfeld,  93  App.  Div.  68,  87  N.  T. 
S.  268. 

57.  Where  married  "woman  executed  an 
act  of  sale  and  took  back  a  letter  securing 
a  right  to  redeem.  Caldwell  v.  Trezevant, 
111   La.    410,   35   So.    619. 

58.  Evidence  held  insufllclent.  Gannon  v. 
Moles,  209  111.  ISO,  70  N.  E.  689;  Emery  v. 
Lowe,  140  Cal.  379,  73  P.  981;  Dwyer  Pine 
Land  Co.  v.  Whitman  [Minn.]  99  N.  W.  362. 
The  burden  is  on  one  who  asserts  that  a 
deed  absolute  is  a  mortgage,  to  prove  It. 
Braun  v.  VoUmer,  89  App.  Div.  43,  85  N.  T. 
S.  319.  Equity  will  not  declare  an  absolute 
deed  to  be  a  mortgage  in  the  absence  of 
fraud,  unless  a  mutual  mistake  clearly  ap- 
pears. Forester  v.  Van  Auken,  12  N.  D.  175, 
96  N.  W.  301.  Conflicting  evidence  held  in- 
sufficient to  show  a  deed  absolute  to  be  a 
mortgage.  Philips  v.  Mo  [Minn.]  97  N.  W. 
969. 

59.  Bonnette  v.  Wise,  111  La.  855,  35  So. 
953;  Forester  v.  Van  Auken,  12  N.  D.  175,  96 
N.  W.   301. 

60.  Where  a  deed  absolute  Is  a  mortgage, 
title  cannot  be  passed  to  the  mortgagee  by 
canceling  the  evidence  of  indebtedness.  Kel- 
ler  V.   Klrby    [Tex.    Civ.    App.]    79    S.    W.    82. 

61.  Estate  remains  in  vendor  until  execu- 
tion of  a  de§d.  Smith  v.  Gordon,  136  Ala. 
495,  34  So.  838.  Contract  of  sale,  deed  to  be 
executed  later,  held  not  a  conveyance.  Nunn- 
gesser  v.  Hart,  122  Iowa,  647,  98  N.  W.  505. 
See,  also.  Vendors  and  Purchasers,  2  Curr. 
L.  1976. 

62.  A  decree  of  recession  [Shannon's  Code, 
§  6301].  Wllkins  v.  McCorkle  [Tenn.]  80 
S.  W.  834.  ' 

3  Curr.   Law — 67. 


63.  Where  a  person  entitled  to  a.  home- 
stead entry  granted  all  her  right  to  another, 
reserving  the  right  to  occupy  the  premises 
for  life,  the  agreement  was  held  a  convey- 
ance of  a  life  estate  and  not  a  lease.  Mann 
V.  Mann,  141  Cal.  326,  74  P.  995. 

64.  Instrument  conferring  powar  to  rep- 
resent and  exercise  rights  of  the  owner. 
Angler  v.  Bocock  [Tex.  Civ.  App.]  81  S.  W. 
643. 

65.  Bee  1  Curr.  L.  909. 

66.  Fleming  v.  Cohen  [Mass.]  71  N.  H. 
563. 

67.  Under  Rev.  Laws,  c.  127,  §  3,  restric- 
tions as  to  the  use  of  lands  must  be  in  writ- 
ing. MoCusker  v.  Goode  [Mass.]  71  N.  E. 
76.      See    Frauds,   Statute   of,    2    Curr.   L    108. 

68.  Daniel  v.  Garner,  71  Ark.  484,  76  S. 
W.  1063.  A  deed  executed  by  an  attorney  in 
fact  without  written  authority  is  void.  Alt- 
schul  V.  Casey  [Or.]  76  P.  1083.  The  pre- 
sumption arises  from  long  lapse  of  time  that 
one  who  signed  a  deed  as  agent  for  another 
had  authority  though  it  is  not  shown.  Boag- 
nl  V.  Pacific  Imp.  Co.  [La.]  36  So.  129.  Au- 
thority of  a  corporate  grantor  to  execute  a 
deed  will  be  presumed  after  30  years.  Alt- 
schul    V.    Casey    [Or.]     76    P.    1083. 

Deed  from  a  mnnielpallty  to  a  bishop  and 
his  heirs  is  within  the  meaning  of  a  reso- 
lution giving  power  to  grant  to  the  bishop 
and  his  successors.  Wright  v.  Morgan,  191 
U.  S.  55,  48  Law.  Ed.  89. 

60.  Where  sole  devisee  and  executor  un- 
der a  will  executed  a  deed  of  deceased's 
lands,  designating  himself  as  grantor,  the 
deed  was  admissible  as  his  personal  deed, 
though  reciting  that  sale  was  made  to  pay 
debts  of  the  estate.  Brown  v.  Rawlings, 
119   Ga.   937,    47   S.    E.    198. 

70.  Affidavit  that  a  deed  is  a  forgery  puts 
the  opposite  party  on  proof  of  its  genuine- 
ness. Williamson  v.  Work  [Tex.  Civ.  App.] 
77  S.  W.  266.  Deed  27  years  old  is  presuma- 
bly genuine.  Burden  of  proof  is  on  the  party 
assailing  it.  Evidence  held  insufficient.  El- 
liott V.  Sheppard  [Mo.]  78  S.  W.  627.  Where 
a  deed  is  on  a  blank  printed  long  after 
grantor  died,  a  finding  that  the  deed  is  gen- 
uine is  unwarranted.  Bentley  v.  Crummey, 
119  Ga.  94,  47  S.  E.  209.  Where  grantor  de- 
nied execution  and  the  deed  was  never  ac- 
knowledged and  his  signature  was  by  mark 
and  there  was  no  proof  of  its  execution,  au- 
thenticity was  not  established.  Abner  v. 
Creech,  25  Ky.  L.  R.  1981,  79  S.  W.  247.  Evi- 
dence held  to  show  that  a  deed  was  a  for- 
gery. Mavlty  V.  Stover  [Neb.]  94  N.  W. 
834.     Evidence  held  to  show  that  a  deed  had 
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j  There  must  be  some  title  in  the  grantor,"  words  of  description  identifying  the 
I  property/^  apt  words  of  conveyance/'  though  the  precise  words  of  a  statutory 
form  are  not  essential,'*  execution  according  to  the  statute,'"'  delivery,"  with  the 


been  fully  executed  and  not  executed  In 
blank.  Williams  v.  Butterfleld  [Mo.]  77  S.  W. 
'729. 

71.  Smith  V.  Gordon,  136  Ala.  495,  34  So. 
838;  Krueger  v.  Davis,  25  Ky.  L..  R.  845,  76 
S.  W.  389.  A  railroad  company  which  haa 
acquired  a  right  of  way  cannot  grant  a  tele- 
graph company  an  easement.  Hodges  v. 
Western  Union  Tel.  Co.,  133  N.  C.  225,  45  S. 
Hi.  572.  Deed  of  one  holding  a  contingent  re- 
mainder is  Ineffective  where  contingency 
never  happens.  Smith  v.  Smith,  26  Ky.  L. 
R.  1960,  79  S.  W.  223. 

Tax  deeds  to  Federal  land  is  void.  Camp- 
bell V.  Spears,  120  Iowa,   670,   94  N.   W.   1126. 

72.  Held  insufficient  I  So  vague  and  in- 
definite that  a  surveyor  could  not  locate  the 

iland.  Hoodless  v.  Jernigan  [Fla.]  36  So.  656. 
See  Deeds,  1  Curr.  L.  909,  n.  12.  A  deed  pur- 
porting to  convey  a  speciflo  tract  by  a  too 
indefinite  .  description  does  not  convey  an 
undivided  interest  in  the  tract  in  which 
the  deed  stated  the  land  lay.  Adams  v. 
Hopkins  [Cal.]  77  P.  712.  "Ten  acres  situated 
'  [in  a  certain  district]  where  I  now  reside" 
is  not  too  indefinite  to  be  made  certain  by 
parol  evidence.  Brlce  v.  Shefl5eld,  118  Ga. 
128,  44  S.  B.  843.  Where  there  was  no  spe- 
'  ciflo  tract  to  which  the  description  could 
apply.  Edrington  v.  Hermann  [Tex.]  77  S. 
W.     408. 

Description  Iield  sufficient:  Currier  v. 
Jones,  121  Iowa,  160,  96  N.  W.  766.  Descrip- 
tion by  govemjnental  subdivisions  is  suffi- 
cient, though  it  was  further  designated  as 
situated  In  the  wrong  county.  Risch  v.  Jen- 
sen [Minn.]  99  N.  W.  628.  Sufficient  if  con- 
tained in  severai  instruments  referring  to 
each  other.  Lawler  v.  Bradford  [La.]  37  So. 
12.  The  words  "being  the  same  land  owned 
and  occupied  by  me,"  occurring  immediately 
after  a  description  by  metes  and  bounds,  does 
not  create  an  ambiguity.  Malette  v.  Wright 
[Ga.]  48  S.  E.  229.  "Two  acres  of  land  lying 
In  the  west  half  of  section  24,  T.  18,  R.  29, 
situated  on  the  S.  W.  part  and  on  line  of  said 
property,  known  as  Silas  place,  situated  In 
Lee  County,"  is  not  void  on  its  face.  Sey- 
mour  V.    Williams,    139   Ala.    414,    36    So.    187. 

Note:  A  deed  is  sufficient  if  it  is  possible 
to  identify  the  property  and  will  be  given 
effect  if  possible.  Devlin,  Deeds,  §  1012. 
Scherber  v.  Kaoler,  49  Wis.  291;  Gebbardt  v. 
Reeves,  75  111.  301;  Methodist  Episcopal 
Church'  V.  Hoboken,  33  N.  J.  Law,  22;  Jar- 
stadt  V.  Morgan,  48  Wis.  249 — From  brief, 
Renter  v.  Lawe  [Wis.]  34  L.  R.  A.  733. 

73.  Contract  relative  to  right  to  string 
wires  not  a  deed.  Western  Union  Tel.  Co.  v. 
Pennsylvania  Co.,  125  F.  67.  Letter  contain- 
ing no  words  of  grant  held  Insufficient.  Reich 
V.  Dyer,   91   App.   Div.    240,    86   N.   T.    S.    544. 

74.  The  form  of  words  prescribed  by  the 
statute  need  not  be  followed  literally.  Wil- 
son Rev.  &  Ann.  St.  1903,  §  919.  For  quit 
claim  deed.  Hosier  v.  Momsen,  13  Okl.  41,  74 
P.   905. 

75.  Where  the  execution  is  In  dispute,  it 
is  a  question  for  the  jury.  Glover  v.  Gasque 
[S.  C]  45  S.  B.  113.  Under  Code  1896,  §  1797, 
execution  cannot  be  proved  by  declarations 
of   the   grantor  that   he  had  made   the  deed. 


Sledge  V.  Singley  [Ala.]  37  So.  98.  A  deed 
was  attested  when  executed  by  only  one  wit- 
ness. Subsequently,  the  grantor  acknowl- 
edged the  deed  before  two  witnesses,  one  of 
whom  was  a  notary  who  attached  his  seal 
to  the  attestation.  Held  sufficient  to  entitle 
It  to  record.  Vizard  v.  Moody,  119  Ga.  918, 
47    a.    E.    848. 

The  true  slgmature  is  the  mark,  not  what 
the  notary  wrote,  and  error  in  the  name  does 
not  vitiate  the  signature.  Notary  wrote 
wron^  name.  Agurs  v.  Belcher,  111  La. 
378,  36  So.  607.  Where  a  witness  wrote 
grantor's  name  and  grantor  made  his  mark 
and  the  witness  wrote  under  that  grantor 
could  not  write.  It  was  prima  facie  but  not 
conclusive  evidence  that  the  grantor  executed 
the  deed.  Langenbeck  v.  Louis,  140  Cal. 
406,  73  P.  1086.  The  fact  that  heirs  of  a  man 
named  "Clark"  wrote  their  names  "Clarke" 
to  a  deed  to  property  Inherited  from  him 
will  not  invalidate  the  deed.  Altschul  v. 
Casey    [Or.]    76    P.    1083. 

Revenue  stamp  not  essential'  to  validity. 
Dorr  Cattle  Co.  v.  Der  Moines  Nat.  Bank 
[Iowa]   98  N.  W.  918. 

Seal  not  necessary  in  New  York  [Laws  1896, 
p.  593,  c.  547].  Fitzpatriok  v.  Graham,  122  P. 
401.  Seal  of  corporate  grantor  is  sufficiently 
represented  by  the  letters  "L.  S."  Altschul 
V.  Casey  [Or.]  76  P.  1083.  Unsealed  deed 
may  convey  an  equitable  title.  Scott  v.  Jen- 
kins [Fla.]  35  So.  101.  Under  Laws  1890,  p. 
98,  the  omission  of  the  seal  of  a  city  treas- 
urer to  a  deed  of  land  sold  for  nonpayment 
of  local  assessment  is  not  fatal.  Klrby  v. 
Waterman  [S.  D.]  96  N.  W.  129.  The  failure 
of  the  record  to  show  the  presence  of  a 
seal  is  not  affirmative  evidence  of  the  ab- 
sence of  the  seal.  Dana  v.  Jones,  91  App. 
Div.    496,    86    N.    T.    S.    1000. 

Ackno-wledgnient  not  necessary  aa  be- 
tween the  parties.  Slattery  v.  Slattery,  120 
Iowa,  717,  95  N.  W.  201.  See  acknowledg- 
m«nt3,  1  Curr.  L.  17;  Id.   3  Curr.  L.  31. 

I/lvery  of  seisin  Is  not  necessary.  Beard 
V.  White  [Ga.]   48   S.  B.  400. 

A  deed  of  a  xvlte's  separate  property  must 
be  signed  by  both  husband  and  wife  [Rev. 
St.  1892,  5  2208].  Equitable  Bldg.  &  Loan 
Ass'n  V.  King  [Fla.]  37  So.  181.  Deed  to 
Iiomestead  must  be  signed  by  both  husband 
and  wife  [Hurd's  Rev.  St.  1899,  p.  868,  c.  52, 
§  4].  Strayer  v.  Dickerson,  205  111.  257,  68 
N.  B.  767.  See  Homesteads,  2  Curr.  L.  210. 
A  deed  of  gift  executed  on  Sunday  is  valid. 
Dorough  V.  Equitable  Mortg.  Co.,  118  Ga. 
178,  45  S.  B.  22.  See  Gifts,  2  Curr.  L.  140. 
A  deed  from  husband  to  vrife  Is  void,  not- 
withstanding Acts  1869-70,  p.  113,  o.  99.  Wor- 
rell V.  Drake,  110  Tenn,  303,  75  S.  W.  1015. 
See  Husband  and  Wife,  2  Curr.  L.  246.  But 
a  deed  from  husband  to  wife  pursuant  to  an 
antenuptial  contract  held  valid,  though  con- 
taining no  words  evincing  an  intention  to 
create  a  separate  estate.  Barnum  v.  Le 
Master,  110  Tenn.  638,  75  S.  W.  1045.  A  deed 
from  a  husband  to  wife  of  the  homestead  is 
void.  Karsten  v.  Winkelman  [111.]  71  N.  B. 
45.  If  the  property  deeded  is  of  less  value 
than  $1,000,  of  which  consideration  recited 
In    the    deed    is    prima    facie    evidence.      Id. 
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intention  of  passing  title/^  and  in  such  a  manner  as  to  terminate  the  grantor's 
control  over  the  instrument  j'*  but   a  conditional   delivery  may  be  sufficient/" 


Rights  under  a  void  deed  whereby  a  married 
woman  conveys  alone  may  be  lost  by  her 
laches  after  the  bar  of  coverture  la  removed. 
DIokman  v.  Dryden,  90  Minn.  244,  95  N.  W. 
1120. 

A  deed  of  trast  must  designate  Its  purpose 
and  Indicate  the  beneficiary  [Burns'  Rev.  St. 
1901,  §  3391].  Christian  v.  Highlands,  32 
Ind.  App.  104,  69  N.  B.  266.  Under  Code  1883, 
§  1335,  a  deed  attempting  to  create  a  spend- 
thrift trust  must  contain  a  declaration  of 
trust.  Gray  v.  Hawkins,  133  N.  C.  1,  45  S.  E. 
363.  Deed  absolute  by  a  spendthrift  and 
bond  executed  by  the  trustee  to  pay  the 
grantor  an  annuity  and  at  his  death  a  cer- 
tain amount  to  his  heirs,  held  to  create  an 
express  trust.  Anderson  v.  Kemper,  25  Ky. 
L.    R.    538,    76    S.   W.    122. 

Wotei  A  partition  deed  is  not  binding  on 
any  of  the  parties  to  it  unless  executed  by 
all  of  them.  Bmeric  v.  Alvarado,  64  Cal. 
529;  Tewksbury  v.  O'Connell,  21  Cal.  60; 
Stewart  v.  Baker,  17  Tex.  417. — Note  to  Cot- 
trell  V.  Griflitts  [Tenn.]  57  L,.  R.  A.  340.  See 
Partition,   2   Curr.  L.   1102. 

76.  Held  suflicienti  A  deed  is  delivered 
w^henever  It  comes  into  possession  by  the 
donee  and  is  accepted  by  him.  Cook  v.  Lee 
[N.  H.]  58  A.  511.  Evidence  held  insufficient 
to  show  that  a  deed  had  not  been  delivered 
to  one  who  28  years  before  had  conveyed  to 
another.  Painter  v.  Campbell,  207  Pa.  189, 
56  A.  409.  There  was  a  sufficient  delivery 
as  to  living  grantees,  "where  after  the  death 
of  one  named,  the  grantor  handed  it  to  an- 
other and  told  him  to  have  the  name  of  de- 
ceased erased.  Wetherington  v.  Williams, 
134  N.  C.  276,  46  S.  B.  728.  Evidence  held  to 
show  that  a  deed  had  been  signed  and  de- 
livered. Slattery  v.  Slattery,  120  Iowa,  717, 
95  N.  W.  201.  Where  grantor  placed  deed  in 
grantee's  hand  and  said  "This  house  and  lot 
is  yours,  now  go  and  put  it  in  the  bureau 
drawer,"  evidence  held  to  show  a  delivery. 
KennlfC  v.    Caulfield,    140   Cal.    34,    73    P.    803. 

Recording  is  a  good  delivery.  Whitaker  v. 
Whitaker,  175  Mo.  1,  74  S.  W:  1029.  Record 
held  insufficient  where  grantor  retained  deed. 
Hooper  v.  Vanstrum  [Minn.]  100  N.  W.  229; 
Hogadone  v.  Grange  Mut.  Fire  Ins.  C'o. 
[Mich.]  94  N.  W.  1045.  Deed  to  a  grand- 
child 13  years  old  Is  sufficiently  delivered, 
by  recording  It  and  delivering  it  to  the  child 
without  direction  to  the  mother  with  whom 
she  lived.  Chapin  v.  Nott,  203  111.  341,  67  N. 
B.  833. 

Delivery  to  a  life  tenant  of  a  deed  con- 
veying a  life  estate,  with  remainder  to  oth- 
ers, is  sufficient.  Chapin  v.  Nott,  203  111.  341, 
67  N.  E.  833.  Where  a  deed  contained  two 
acknowledginents,  there  was  no  presumption 
that  delivery  did  not  take  place  until  after 
the  second  one.  Bogart  v.  Moody  [Tex.  Civ. 
App.]  79  S.  W.  633.  That  a  conveyance  was 
beneficial  to  the  grantee  and  he  afterward 
dealt  with  the  property  as  his  own  shows 
delivery.  Benton  Land  Co.  v.  Zeitler  [Mo.] 
81  S.  W.  193.  An  allegation  that  a  deed  has 
been  executed  Is  an  allegation  that  it  has 
been  delivered.  Wentworth  v.  Elchorn 
[Mass.]   69  N.  B.  366. 

Delivery  held  InsulHcienti  Certificate  of 
acknowledgment  is  no  evidence  of  delivery 
where   it   is   conceded   that   no    delivery  was 


made  at  time  of  acknowledgment.  Van  Der 
Aa  V.  Van  Drunen,  208  111.  108,  70  N.  B.  S3. 
Testimony  of  a  conveyancer  that  deeds  were 
signed,  acknowledged  and  witnessed  in  his 
presence  does  not  show  a  delivery.  Gardiner 
V.  Gardiner  [Mich.]  95  N.  W.  973.  A  deed  Is 
not  operative  as  a  conveyance,  nor  available 
as  a  memorandum  of  a  contract  of  sale  until 
delivery.  Schneider  v.  Vogler  [Neb.]  97  N. 
W.  1018.  Recitals  therein  are  of  no  force  or 
effect.  Dohmen  v.  Schlief  [Mo.]  78  S.  W.  799. 
A  grantor  may  change  a  deed  as  he  sees  fit, 
so  long  as  it  remains  In  his  possession  un- 
delivered. Wetlierington  v.  Williams,  134 
N.  C.  276,  46  S.  E.  728.  Condition  precedent 
to  delivery  that  grantee  is  to  support  the 
grantor  is  not  waived  where  the  grantor 
hands  to  a  third  person  to  be  delivered  to 
the  grantee  after  his  death.  Culy  v.  Upham 
[Mich.]  97  N.  W.   405. 

77.  Evidence  held  Insufficient  to  show  a 
delivery  with  intent  to  pass  title.  King  v. 
Hill  [Tex.  Civ.  App.]  75  S.  W.  550.  Delivery 
by  one  of  two  joint  grantors  is  sufficient.  Id. 
To  constitute  delivery,  there  must  be  indicia 
either  by  acts  or  vrords  of  the  intent  of 
the  maker  to  deliver.  Emmons  v.  Harding 
[Ind.]  70  N.  E.  142.  Statements  by  grantor  to 
third  person  at  time  of  delivery  to  a  stranger 
held  sufficient,     id. 

78.  Emmons  v.  Harding  [Ind.]  70  N.  B.  142. 
Deed  executed  to  an  infant  retained  by 
grantor  until  his  death  held  inoperative. 
Bisard  v.  Sparks  [Mich.]   95  N.  W.   728. 

Depositing  TTith  a  third  person  with  no 
Intention  of  passing  title  Is  not  sufficient. 
Tarwater  v.  Going  [Ala.]  37  So.  330.  The 
unauthorized  transfer  by  the  depositary  to 
the  grantee  named  was  ineffective.  Id.  The 
intent  with  wliich  a  grantor  delivers  a  deed 
to  a  third  person  for  another  Is  a  question 
of  fact  to  be  determined  from  the  circum- 
stances. Klttoe  V.  Wllley  [Wis.]  99  N.  W. 
337.  Where  bedridden  man  handed  it  to  his 
wife.  If  intent  to  deliver  exists,  it  Is  ef- 
fectual. Id.  Handed  to  a  third  person  to  be 
delivered  after  the  grantor's  death.  Emmons 
V.  Harding  [Ind.]  70  N.  E.  142.  Delivery  by 
grantor  to  a  third  person  with  the  under- 
standing that  he  might  recover  it  if  he  re- 
covered from  a  sickness  is  insufficient  (Ward 
V.  Russell  [Wis.]  98  N.  W.  939);  but  if  the 
grantor  reserves  no  right  to  recall  the  deed, 
a  delivery  to  a  third  person  to  be  delivered 
to  the  grantee  after  his  death  is  sufficient 
(Schreokhlse  v.  Wiseman  [Va.]  45  S.  B. 
745;  Albreoht  v.  Albrecht,  121  Iowa,  521,  96 
N.  W.  1087).  Delivery  was  binding,  though 
the  one  to  whom  the  deeds  were  delivered 
was  unaware  of  the  nature  of  the  instru- 
ment. St.  Clair  v.  Marquell,  161  Ind.  56,  67 
N.  B.  693.  Executed  to  a  member  of  the 
family  and  placed  In  the  family  strong  l»ox 
was  insufficient.  Garner  v.  Risinger  [Tex. 
Civ.  App.]  81  S.  W.  343.  Executed  and  placed 
in  a  tin  box  held  ineffective.  Clay  v.  Layton 
[Mich.]  96  N.  W.  458.  See  Gifts,  2  Curr.  L. 
140. 

Placed  in  hands  of  grantees  to  be  held  for 
the  grantor  until  demanded.  Bunn  v.  Stew- 
art [Mo.]  81  S.  W.  1091.  That  grantor  re- 
mained in  possession  is  important  in  deter- 
mining whether  deed  was  delivered.  WUe- 
nou  V.  Handlon,  207  lU.  104,  69  N.  E.  892. 
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Possession  obtained  by  the  grantee  by  artifice  is  not  a  delivery,"*  and  is  unavailing 
for  any  purpose.*^  Delivery  to  the  agent  of  the  grantor  is  not  sufficient,*^  but 
otherwise  if  it  is  to  the  agent  of  the  grantee.'* 

Escrow. — A  deed  deposited  in  escrow  does  not  become  operative  until  the 
performance  of  the  conditions  upon  which  it  was  to  be  delivered,'*  and  possession 
obtained  by  the  grantee  before  the  conditions  have  been  performed  is  ineffectual."* 
Unless  time  is  of  the  essence  of  the  contract,  a  delivery  out  of  escrow  after  the 
date  on  which  the  conditions  were  to  have  been  performed  will  pass  title.''  One 
co-tenant  cannot  alter  the  conditions  of  the  escrow.'^  A  deed  cannot  be  delivered 
io  the  grantee  in  escrow." 

Acceptance. — The  delivery  must  be  accepted,"  but  acceptance  of  a  beneficial 
conveyance  is  presumed.'"  Possession  of  grantor  at  the  time  of  the  conveyance 
may  be  essential  as  to  third  persons."^ 


79.  If  the  deed  Is  placed  beyond  the  cus- 
tody and  control  of  the  grantor,  It  Is  suffi- 
cient, though  some  condition  is  imposed  pre- 
cedent to  delivery  to  the  grantee.  Kittoe 
V.  Willey  [Wis.]  99  N.  "W.  337.  If  wife  died 
first  deed  was  to  be  destroyed.  Tabor  v. 
Tabor   [Mich.]   99  N.  W.   i. 

80.  Grantee  procured  deed  executed  In 
blank,  and  filled  In  his  name.  Westlake  v. 
Dunn,  184  Mass.  260,  68  N.  E.  212.  Acts  done 
by  grantor  in  ignorance  of  the  fraud  did  not 
operate  as  a  ratification.  Id.  Taken  from 
the  grantor  without  her  consent,  there  was 
no  delivery,  though  they  are  recorded.  Gard- 
iner V.  Gardiner  [Mich.]  95  N.  W.  973.  Where 
parent  executed  deeds  to  his  child  and  did 
not  intend  them  to  be  delivered  until  after 
his  death,  but  the  child  got  them  and  had 
them  recorded.  Roup  v.  Roup  [Mich.]  99  N. 
W.  389. 

81.  Property  had  been  mortgaged  by  the 
one  procuring  the  deed.  Westlake  v.  Dunn, 
184  Mass.  260,  68  N.  B.  212.  Where  grantee 
unlawfully  got  possession  of  the  deed  and 
had  It  recorded,  a  grantee  from  her  acquired 
no  rights.  Garner  v.  Risinger  [Tex.  Civ. 
App.]   81   S.  W.  343. 

82.  One  made  a  deed  to  hla  housekeeper 
and  delivered  it  to  his  sister.  Lange  v.  Cul- 
llnan,  205  111.  365,  68  N.  B.  934.  A  deliv- 
ery by  the  grantor  to  his  agent  leaves  It 
subject  to  reclamation  by  him.  Emmons  v. 
Harding  [Ind.]  70  N.  B.  142. 

83.  Agent's  authority  need  not  be  in  writ- 
ing. Dorr  Cattle  Co.  v.  Des  Moines  Nat. 
Bank  [Iowa]  98  N.  W.  918. 

84.  Flanagan  Estate  v.  Great  Cent.  Land 
Co.  [Or.]  77  P.  485.  That  subsequent  to  the 
time  a  deed  was  to  have  been  delivered  out 
of  escrow,  the  grantee  procured  the  grantor 
to  execute  a  mortgage  on  the  premises  does 
not  prove  nondelivery.  Swain  v.  McMillan 
[Mont,]    76    P.    943.      Nor    does    the    fact    that 

'tthe  grantee  procured  the  mortgage  to  be 
canceled  of  record  show  that  he  had  no 
Interest  In  the  land.  Id.  Where  a  grantor 
asserts  that  conditions  were  not  performed 
and  the  deeS  was  never  delivered  and  such 
facts  are  denied  by  the  grantee,  the  grantor 
has  the  burden  of  proving  nondelivery.     Id. 

85.  A  grantee  is  estopped  from  claiming 
under  a  deed  delivered  In  escrow  where  the 
grantor  had  taken  back  the  deed  and  exe- 
cuted notes  which  the  grantee  had  accepted. 
Beamer  v.  Morrison  [lU.]  71  N.  E.  402;  Flan- 
agan Estate  V.  Great  Cent.  Land  Co.  [Or.] 
77    P.    485.      See    Escrows,    1    Curr.    L.    1089,, 


Where  deed  left  In  escrow  is  Improperly  de- 
livered, the  grantee  acquires  no  rights,  nor 
can  a  bona  fide  purchaser  from  him  acquire 
any.  Mays  v.  Shields,  117  Ga.  814,  45  S.  B. 
68.  But  If  grantor  learns  of  the  delivery  he 
must  take  prompt  steps  to  recover  posses- 
sion  or  he  will  be   estopped.     Id. 

86.  Grantor  did  not  attempt  to  withdraw 
the  deed  before  the  conditions  were  com- 
plied with,  but  on  the  day  of  delivery  he 
deeded  to  another.  Wright-Blodgett  Co.  v. 
Astoria  Go.  [Or.]  77  P.  599. 

87.  One  co-tenant  consented  to  the  de- 
livery out  of  escrow  on  payment  to  him  of 
a  less  sum  than  was  stipulated.  Dupoyster 
V.  Ft.  Jefferson  Imp.  Co.   [Ky.]    80  S.  W.   800. 

88.  Parol  evidence  Is  inadmissible  to  show 
that  it  was  delivered  for  a  purpose  contrary 
to  the  recitals  therein.  .  Mays  v.  Shields,  117 
Ga.  814,  45  S.  B.  68.  See  Escrows,  1  Curr.  L. 
1089. 

89.  Acceptance  Is  shown  where  grantees 
kept  the  deed  for  seven  years,  and  at  the 
time  of  taking  it  executed  purchase-money 
notes  for  the  land.  Wood  v.  Howk,  25  Ky. 
L.  R.  2109,  79  S.  W.  1184.  Execution  of  a 
mortgage  by  the  grantee  held  sufficient.  Mc- 
Coy V.  McCoy  [Ind.  App.]  69  N.  E.  193.  Where 
beneficiary  In  a  trust  deed  delivered  to  a 
third  person  to  be  delivered  to  trustees  aft- 
er the  grantor's  death  assented  to  It  when 
executed  and  accepted  It  after  grantor's 
death.  Albrecht  v.  Albrecht,  121  Iowa,  521. 
96  N.  W.  1087.  A  subsequent  acceptance  by 
the  grantee  of  a  deed  delivered  to  a  third 
person  for  delivery  after  grantor's  death. 
Emmons  v.  Harding  [Ind.]  70  N.  B.  142.  The 
fiction  of  relation  which  carries  the  accept- 
ance of  such  a  deed  back  to  the  date  of 
delivery  by  the  grantor  cannot  operate  to 
the  prejudice  of  strangers.  Id.  There  is  no 
acceptance  of  a  deed  given  to  a  third  person 
to  be  delivered  after  the  grantor's  death 
until  the  grantee  elects  to  claim  under  the 
deed.      Id. 

90.  Where  grantor  took  her  child  to  a 
notary  and  dictated  and  executed  a  deed 
In  her  favor  and  handed  it  to  the  notary  to 
be  sent  to  the  register  of  deeds.  Coulson  v. 
Coulson  [Mo.]  79  S.  W.  473.  Where  grantees 
knew  that  a  deed  had  been  made  to  them 
and  had  claimed  title  shortly  after  the 
grantor's  death.  Coulson  v.  Coulson  [Mo.] 
79  S.  W.  473;  Whitaker  v.  Whitaker,  175  Mo. 
1,  74  S.  W.  1029.  An  absent  mortgagee  Is 
entitled  to  the  benefit  of  the  mortgage  with- 
out acceptance  if  it  is  recorded  by  the  mort- 
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A  consideration  is  xiinieeessary,'^  but  if  mentioned,  it  becomes  a  part  of  tte 
deed.»=  A  deed  founded  on  an  illegal  consideration  is  void,"  but  has  been  held  to 
be  binding  on  the  grantor.*^  The  true  consideration  may  be  established  by  parol/" 
but  where  a  consideration  is  expressed,  parol  evidence  is  not  admissible  to  show 
that  there  was  none.®^ 

Validity  of  assent. — ^A  deed  like  any  contract  may  be  invalid  because  of  fraud 
or  undue  influence  of  one  party  on  the  other,"'  or  of  mutual  mistake  or  accident," 
or  incapacity  of  parties,^  which  prevents  any  real  assent.  Elements  and  constit- 
uents of  such  defenses  are  discussed  in  topics  cited. 


gagor.    In  re  Immanuel  Presbyterian  Church, 
112   La.    348,   36   So.    408. 

»1.  Under  Rev.  Codes,  §  7002,  within  one 
year  from  date  of  the  deed.  Galbraith  v. 
Paine,  12  N.  D.  164,  96  N.  W.  258.  A  deed 
by  one  who  had  not  been  In  possession  for 
over  a  year  or  collected  rent  during  such 
period  Is  void  as  against  one  In  adverse 
possession  of  the  land.  Schneller  v.  Plank- 
inton,  12  N.  D.  561,  98  N.  "W.  77.  See,  also. 
Champerty  and  Maintenance,   1  Curr.  L.  506. 

9a.  Under  Civ.  Code,  §5  915,  916,  convey- 
ance without  consideration  Is  valid  as  be- 
tween the  parties.  Bernardy  v.  Colonial  & 
United  States  Mortg.  Co.  [S.  D.]  98  N.  W. 
166.  Consideration  of  love  and  affection  will 
support  a  deed  from  husband  to  wife.  Paulus 
V.  Reed,  121  Iowa,  224,  96  N.  W.  757.  From 
parent  to  child.  Driscoll  v.  Driscoll  [Cal.]  77 
P.  471;  Russ  v.  Alaxwell,  94  App.  Dlv.  107, 
87  N.  T.  S.  1077.  See  Parent  and  Child,  2 
Curr.  Li.   1089. 

Inadequacy  of  consideration  Is  not  suffl- 
cient  to  Invalidate  a  deed  (Mueller  v.  Renkes 
[Mont.]  77  P.  512) ;  but  Is  evidence  of  fraud 
(Walker  v.  Shepard  [111.]  71  N.  B.  422).  Deed 
from  habitual  drunkard  for  an  inadequate 
consideration  set  aside.  Hardy  v.  Dyas,  203 
111.  211,  67  N.  B.  852.  Inadequacy  of  consid- 
eration, coupled  with  circumstances  showing 
undue  influence,  and  that  grantor  did  not 
fully  understand  the  nature  of  his  acts.  Id. 
Deed  by  ignorant  and  aged  couple  for  In- 
adequate consideration  set  aside.  Shea  v. 
Teufert,  207  111.  222,  69  N.  B.  872.  Where 
one  acquired  from  his  foster  sister,  deeds  for 
an  Inadequate  consideration,  evidence  held 
to  show  fraud.  Walker  v.  Shepard  [111.]  71 
N.  E.  422.  Consideration  held  sufBclent  where 
a  deed  was  attempted  to  be  set  aside  for 
fraud  and  undue  influence.  Tlchy  v.  Simlcek 
[Neb.]  95  N.  W.  629.  On  an  issue  of  fraud, 
failure  to  Instruct  as  to  inadequacy  of  con- 
sideration was  not  cause  for  new  trial. 
Thomas  v.  Brantley,  118  Ga.  588,  45  S.  B. 
449.  Deed  reciting  a  consideration  of  flve 
dollars  and  love  and  affection,  Is  not  on  its 
face  a  voluntary  conveyance.  Pierce  v.  Be- 
mls  [Ga.]  48  S.  B.  128.  That  subscribing 
witness  saw  no  money  paid  did  not  show 
that  the  conveyance  was  voluntary.  Id. 
Deed  to  city  reserving  free  access  to  any 
wharf  upon  a  certain  street  is  supported  by 
a  valuable  consideration.  Aden  v.  Vallejo, 
139    Cal.    165,    72    P.    905. 

93.  Must  be  proven  In  case  of  lost  deed. 
Capell  V.  Pagan   [Mont.]   77  P.   55. 

94.  That  grantee  should  live  in  a  state  of 
concubinage  with  grantor.  Watklns  v.  Nu- 
gen,  118  Ga.  372,  45  S.  B.  262. 

95.  Regardless  of  whether  there  Is  a 
change  of  possession,  the  grantor  and  those 
In    privity   with    him    are    bound   by   a   deed 


based  on  an  Immoral  or  illegal  consideration. 
Beard  v.  White  [Ga.]  48  S.  B.  400. 

96.  Henry  v.  Zurflleh,  203  Pa.  440,  53  A. 
243;    Forester   v.    Van  Auken,    12   N.   D.   175, 

96  N.  W.  301;  Halvorsen  v.  Halvorsen  [Wis.] 

97  N.  W.  494;  Lathrop  v.  Humble  [Wis.]  97 
N.  W.  905.  That  the  real  consideration  was 
the  pledging  of  the  grantee's  credit  in  a  deed 
reciting  love  and  affection.  Scudder  &  Co  v 
Morris  [Mo.  App.]  82  S.  W.  217.  That  one  dol- 
lar and  love  and  affection  was  not  the  only 
consideration.  Bdwards  v.  Latimer  [Mo.] 
82  S.  W.  109.  Where  a  consideration  differ- 
ent from  that  expressed  is  attempted  to  be 
shown,  the  burden  is  on  the  one  who  asserts 
It.  Harraway  v.  Harraway,  136  Ala,  499.  34 
So.  836. 

97.  Davis  V.  Jernlgan,  71  Ark.  494.  76  S. 
W.  554. 

98.  See  Fraud  and  Undue  Influence,  2  Curr. 
L.  104.  Conveyance  absolute  by  a  paralytic 
set  aside  where  there  was  an  oral  under- 
standing that  the  property  was  to  be  man- 
aged for  her  support.  Stevens  v.  Shaw  [N, 
J.    Eq.]    57   A.   1024. 

99.  See  Mistake  and  Accident,  2  Curr.  L. 
903.  Where  a  deed  contains  a  mutual  mis- 
take, the  remedy  Is  reformation  where  uni- 
lateral rescission.  Wlrschlng  v.  Grand  Lodge 
[N.  J.  Bq.]  66  A.  713.  Deed  by  a  man  71 
years  old  set  aside  because  grantor  did  not 
understand  nature  of  transaction.  Id.  Evi- 
dence held  insufficient  to  show  that  a  con- 
dition for  support  had  been  omitted  from  a 
deed  by  mutual  mistake.  Helms  v.  Helms, 
135  N.  C.  164,  47  S.  B.   415. 

1.  Infants,  2  Curr.  L.  392;  Incompetency, 
2  Curr.  L.  295;  Husband  and  Wife,  2  Curr. 
L.  246  (married  women).  It  is  sufficient  to 
show  a  mental  deficiency  justifying  the  con- 
clusion that  the  grantor  did  not  exercise 
deliberate  Judgment.  Not  necessary  to  show 
Insanity  or  idiocy.  Paulus  v.  Reed,  121  Iowa, 
224,  96  N.  W.  757.  Mere  weakness  of  mind 
is  Insufllclent  to  invalidate  a  deed.  Paulus 
V.  Reed,  121  Iowa,  224,  96  N.  W.  757;  Tichy 
V.  Simlcek  [Neb.]  96  N.  W.  629.  The  test  is, 
did  the  grantor  have  any  capacity  to  under- 
stand what  he  was  doing.  Sawyer  v.  White, 
122  F.  223.  The  deed  of  an  Insane  person  is 
of  full  force  until  his  option  to  declare 
it  void  is  exercised.  Bllnn  v.  Schwarz,  177 
N.  T.  252,  69  N.  B.  642.  Ratification  after 
he  regains  his  reason  validates  it.  Id.  A 
married  woman  cannot  disaffirm  a  convey- 
ance made  during  minority,  In  which  her 
husband  joined,  without  returning  the  con- 
sideration. Blair  V.  Whlttaker,  31  Ind.  App. 
664,  69  N.  B.  182.  One  about  to  be  arraigned 
for  murder  made  improvident  conveyances, 
while  out  on  ball  she  accepted  payment 
thereunder;  held  a  ratification.  Sanderson  v. 
Adams   [Mich.]   94  N.  W.   1063. 
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§  2.  Recordation.^ — The  sole  purpose  of  recordation  is  notice,'  and  as  be- 
tween the  parties,  it  is  not  essential.*  Certein  formalities  of  execution  are  ordi- 
narily required  to  entitle  a  deed  to  record.^  Eecordation  may  operate  as  a  de- 
livery,^ and  is  prima  facie,''  but  not  conclusive  evidence  of  execution,^  nor  is  it 
proof  of  date  of  execution."  A  record,  though  inefEeetual  as  notice,  is  admissible 
as  evidence  of  the  execution  of  a  deed.^° 

§  3.  Interpretation  and  effect}'^  General  rules}^ — Where  there  is  no  latent 
ambiguity,  the  construction  is  for  the  court,^'  and  its  legal  effect  should  be  sub- 
mitted to  the  jury.^*    It  will  be  given  effect  if  possible,^"  and  where  susceptible 


2.  See  1  Curr.  L.  910.  See,  also,  the  topic 
Notice  and  Record  of  Title,  2  Curr.  L.  1053. 
See,  also.  Evidence,  1  Curr.  L..  1136,  as  'to 
effect  on  admissibility  in  evidence. 

3.  See  Notice  and  Record  of  Title,  2  Curr. 
L.    1053. 

4.  Shannon's  Code,  §  3749.  Wilkins  v.  Mc- 
Corkle  [Tenn.]  80  S.  W.  834;  Blair  v.  Whitta- 
ker,    31   Ind.  App.    664,    69   N.   E.   182. 

5.  Patentee  deeded  before  patent  issued 
and  deed  was  recorded.  Held,  a  mortgagee 
after  patent  issued  acquired  no  lien  [Civ. 
Code,  §§  943,  989].  Bernardy  v.  Colonial  & 
U.  S.  Mortg.  Co.  [S.  D.]  98  N.  W.  166.  Rev. 
St.  1899,  §  2418.  Williams  v.  Butterfleld 
[Mo.]    81   S.   "W.   615. 

Acl^nowledgment  is  necessary  to  entitle  a 
deed  to  record  [Rev.  St.  1889,  §  2419].  Wil- 
liams V.  Butterfleld  [Mo.]  81  S.  W.  615.  The 
record  of  a  deed  without  an  acknowledgment 
is  not  constructive  notice.  Under  Rev.  1889, 
§  3118,  providing  that  a  deed,  though  neither 
proved  nor  acknowledged,  that  has  been  re- 
corded for  one  year,  shall  be  notice,  one  re- 
corded with  a  deficient  acknowledgment  is 
notice.  Id.  [Mo.]  77  S.  W.  729.  If  the  acts 
of  a  party  in  executing  a  deed  have  been 
free  and  voluntary,  he  may  be  compelled  to 
acknowledge  it.  Southern  Mo.  &  A.  R.  Co.  v. 
Graves  [Mo.]  81  S.  W.  405.  Entry  of  a  decree 
of  rescission  on  the  record  books  of  the 
court  making  a  decree  rescinding  a  deed 
operates  as  a  registration.  Wilkins  v.  Mo- 
Corkle  [Tenn.]  80  S.  ^f.  834.  An  unwitnessed 
but  recorded  deed  is  an  act  sous  seing  prive. 
Boagni  v.   Pacific   Imp.   Co.    [La.]    36   So.    129. 

6.  See  ante,  §  1. 

7.  Wetherington  v.  Williams,  134  N.  C. 
276,    46   S.   E.    728. 

8.  Record  of  a  deed  held  insufllolent  to 
show  that  it  was  executed  or  delivered. 
Bighmey  v.  Thayer  [Mich.]  98  N.  W^.  734. 

9.  That  a  mortgage  was  recorded  four 
minutes  before  a  deed  does  not  show  that 
It  was  made  before  the  deed  was  delivered. 
Wheeler   v.    Young,    76   Conn.    44,    55   A.   670. 

10.  Deed  to  lands  in  Rhode  Island  record- 
ad  in  Massachusetts.  Phillips  v.  Watuppa 
Reservoir  Co.,  184  Mass.  404,  68  N.  B.  848. 
An  unrecorded  deed  held  admissible  to  ex- 
plain the  language  of  another  deed,  notwith- 
standing Pub.  St.  1882,  c.  120,  §  4.  In  re 
Buttrlck  [Mass.]  69  N.  B.  1044.  The  record 
of  a  deed  may  be  shown  without  Inquiry  as 
to  the  original,  whenever  it  appears  that  the 
original  is  not  under  the  control  of  the  one 
offering  the  pi'oof.  It  is  primary  evidence. 
I  13  0.  73,  Comp.  St.  1901.  Staunchfleld  v. 
Jeut'ter  [Neb.]   96  N.  W.  642. 

11.  See  Estoppel,  1  Curr.  Ii.  1130,  for  es- 
toppel  by   deed. 


12.  See  1  Curr.  L.  911. 

NOTB:  Title  to  standing  timber  passes  at 
the  time  of  the  execution  of  a  deed  there- 
of. Mee  v.  Benedict,  98  Mich.  260,  39  Am.  St. 
Rep.  543;  Crane  v.  Fatten,  57  Ark.  340; 
White  v.  Foster,  102  Mass.  375;  Haskall  v. 
Ay  res,  35  Mich.  89;  Walt  v.  Badwin,  60  Mich. 
622,  1  Am.  St.  Rep.  551;  Kingsley  v.  Hol- 
brook,  45  N.  H.  313,  86  Am.  Dec.  173;  McClln- 
tock's  Appeal,  71  Pa.  365.  And  the  purchaser 
acquires  the  right  to  enter  on  the  land  to 
remove  them.  Howe  v.  Batohelder,  49  N.  H. 
204;  Matthews  v.  Mulvey,  38  Minn.  342; 
Wheeler  v.  Carpenter,  107  Pa.  271;  McLeod 
V.  Dial,  63  Ark.  10.  And  an  Interest  in  so 
much  of  the  soil  as  Is  necessary  to  nourish 
the  trees  until  cut.  White  v.  Foster,  102 
Mass.  375;  Dexter  v.  Lathrop,  136  Pa,  565; 
Putnam  v.  Tuttle,  10  Gray  [Mass.]  48.  Where 
a  time  for  removal  Is  specified,  all  rights  are 
forfeited  in  timber  not  removed  at  that 
time.  Howard  v.  Lincoln,  13  Me.  122;  Pren- 
tiss V.  Ross,  96  Mich.  83;  Saltonstall  v.  Lit- 
tle, 90  Pa.  422,  35  Am.  Rep.  683;  Morgan  v. 
Perkins,  94  Ga.  353.  Contra,  Halstead  v. 
Jessup,  .150  Ind.  85;  Irons  v.  Webb,  41  N.  J. 
Law,  203,  32  Am.  Rep.  193;  Stukeley  v.  But- 
ler, Hobart,  168,  P.  Moore,  880. — Note  to  Mc- 
Rea  V.  StlUwell  [Ga.]   55  L.  R.  A.  513. 

13.  See  1  Curr.  L.  911,  n.  30,  et  seq.  Con- 
struction on  appeal  constitutes  the  law  of 
the  case.  Ashcraft  v.  Cox,  25  Ky.  L.  R.  1303, 
77  S.  W.  718;  Glover  v.  Gasque  [S.  C]  45  S. 
B.  113.  A  ruling  of  the  supreme  court  as  to 
an  estate  conveyed  by  a  deed  is  binding  on 
the  court  of  civil  appeals  on  subsequent  ap- 
peal. White  V.  Simonton  [Tex.  Civ.  App.] 
79  S.  W.  621. 

14.  Eddy  v.  Bosley  [Tex.  Civ.  App.]  78  S. 
W.  565.  The  effect  of  a  deed  Is  for  the 
Jury  where  more  than  one  Inference  can  be 
drawn  from  Its  recitals.  Glover  v.  Gasque  [S. 
C]  45  S.  B.  113.  On  an  issue  whether  a  deed 
absolute  is  a  mortgage,  the  court  should 
submit  the  Instrument  to  the  jury.  Bradford 
V.  Malone  [Tex.  Civ.  App.]   77  S.  W.  22. 

15.  Deed  from  aged  man  to  his  housekeep- 
er held  to  be  a  covenant  to  stand  seised  of 
the  property  for  his  own  use  during  life  and 
to  her  In  fee  at  his  death.  Ricker  v.  Brown, 
183  Mass.  424,  67  N.  B.  353.  Two  deeds  exe- 
cuted the  same  day  covered  the  same  land; 
held  that  the  grantor's  intention  was  to 
convey  a  strip  off  the  opposite  side  of  the 
tract  by  the  latter  deed.  St.  Clair  v.  Mar- 
quell,  161  Ind.  56,  67  N.  B.  693.  Such  a  mis- 
take Is  mutual.  Id.  That  written  papers  do 
not  sufficiently  convey  a  legal  title  is  not 
sufficient  to  defeat  an  Intention  that  they 
should  where  the  contract  has  been  per- 
formed. Luesenhop  v.  Elnsfeld,  93  App.  Div. 
68,   87  N.  Y.  S.   268. 


3  Cur.  Law. 


DEEDS  OF  CONVEYANCE  8  3. 


1063 


of  two  constructions,  the  one  favorable  to  vested  remainders  should  be  adopted.^' 
It  will  be  construed  favorably  to  the  grantee/'  but  this  rule  cannot  be  invoked 
to  defeat  the  intent  which  fairly  appears  from  the  instrument  as  a  whole.^'  The 
first  of  repugnant  clauses  prevails.^'  Eeference  to  other  instruments  makes  them 
a  part  of  the  deed,^"  but  there  is  no  presumption  that  a  deed  executed  to  replace 
one  that  is  lost  runs  to  the  same  grantee.'^ 

Where  the  consideration  expressed  in  a  deed  is  a  valuable  one,  title  is  by  pur- 
chase and  not  by  gift.^^  The  consideration  is  presumed  to  include  compensation 
for  the  land  and  for  all  damages  the  grantor  may  suffer  from  use  of  premises 
conveyed.^' 

The  intent  of  the  parties  cannot  overcome  the  express  terms  of  the  convey- 
ance,^* and  clear  terms  cannot  be  varied  by  parol."' 

A  grantor  cannot  subsequently  by  any  act  affect  the  estates  created  by  his 
deed.^« 

Covenants. — There  are  no  implied  covenants,'^  and  covenants  cannot  be  in- 
serted after  delivery.^* 

Alterations  and  interlineations  are  presumed  to  have  been  made  before  execu- 
tion,"" and  alterations  subsequent  to  execution  and  delivery  do  not  invalidate.'" 

A  quit-claim  deed  takes  priority  over  a  sheriff's  deed,*^  and  a  tax  deed  over  an 
existing  mortgage.'"  A  deed  from  husband  to  wife  is  presumed  to  be  a  gift  or 
advancement.'* 


IS.  Deed  from  husband  to  wife  and  chil- 
dren with  provisions  in  case  of  the  death 
of  any  of  them.  Fields  v.  Lewis,  118  Ga.  573, 
45  3.  B.  437.  See  Life  Estates,  Reversions 
and  Remainders,  2  Curr.  L,.  741. 

IT.  As  to  whether  a  provision  Is  a  cove- 
nant or  condition  subsequent.  Silver  Springs, 
etc.,  R.  Co.  V.  Van  Ness  [Fla.]  34  So.  884; 
Chicago  &  A.  R.  Co.  v.  Hogan,  105  111.  App. 
136.  Where  a  railroad  company  sold  Its  poles 
and  wires  to  a  telegraph  company,  which 
erected  a  new  line  with  larger  poles  carry- 
ing more  wires,  the  conveyance  could  only 
be  construed  as  an  attempt  to  confer  a  right 
to  maintain  a  line  for  general  commercial 
purposes.  Hodges  v.  Western  Union  Tel.  Co., 
133  N.  C.   225,  46  S.  B.  572. 

IS.  Negaunee  Iron  Co.  v.  Iron  Cliffs  Co. 
[Mich.]   96  ff.   W.   468. 

19.  Recitals  In  a  deed  take  precedence 
over  repugnant  words  In  an  agreement  that 
the  grantor  is  to  have  possession  and  control 
during  life.     Durand  v.  Higgins,  67  Kan.  110, 

72  P.  567. 

SO.  Conveying  property  subject  to  cove- 
nants contained  in  a  certain  recorded  con- 
tract. Bpworth  League  Training  Assembly 
V.   Olney   [Mich.]    98  N.  W.    860. 

21.  So  the  latter  was  not  a  bona  flde  pur- 
chaser.     Waggoner   v.   Dodson,    96   Tex.   415, 

73  S.  W.    517. 

22.  Ossman  v.  Schmitz,  4  Ohio  C.  C.  (N. 
S.)  502.  A  deed  conveying  property  to  be 
held  in  trust  until  the  death  of  the  grantor 
is  not  a  gift.  Rogers  v.  Richards,  67  Kan. 
706,  74  P.  255.  Deed  reciting  a  consideration 
in  hand  paid  cannot  be  declared  a  trust.  Ja- 
oobson  V.  Nealand,  122  Iowa,  372,  98  N.  W. 
158;  Hays  v.  Marsh,  123  Iowa,  81,  98  N.  W. 
604.  The  grantee  is  not  a  mere  volunteer 
where  the  deed  recites  a  consideration  of  one 
dollar  and  love  and  affection.  St.  Clair  v. 
Marquell,  161   Ind.   56,   67   N.  E.   693. 

23.  Conveyance  for  railroad.  Chicago  & 
A.  R.  Co.  V.  Hogan,   105  111.  App.  136. 


24.  No  conveyance  intended.  Grlfflth  v. 
Alcocke   [La.]   37   So.  47. 

25.  Where  there  was  no  ambiguity  In  any 
of  the  conveyances  except  that  a  grantor  had 
conveyed  to  different  parties  the  same  tract, 
letters  written  to  the  latter  grantee  by  the 
grantor  preliminary  to  the  conveyance  were 
inadmissible  to  explain  that  the  grantor 
meant  to  convey  other  land.  McManus  v. 
Chollar  [C.  C.  A.]  128  F.  902.  A  mere  allega- 
tion of  fraud  Is  not  sufficient  to  Justify  the 
introduction  of  parol  evidence  to  vary  the 
recitals  In  a  deed.  Gulf,  etc.,  R.  Co.  v.  Fenn 
[Tex.  Civ.  App.]  76  S.  W.  597.  Where  the  deed 
does  not  disclose  the  fact  that  one  Is  an 
original  purchaser,  parol  evidence  cannot  es- 
tablish such  fact  so  as  to  make  him  person- 
ally liable  on  vendor's  lien  notes.  Moore  v. 
Boyd  [Tex.  Civ.  App.]  79  S.  W.  647.  Parol 
evidence  Is  admissible  to  show  that  an  ab- 
solute deed  was  given  that  the  grantee  might 
hold  the  legal  title  in  trust  In  Texas.  Craig 
V.  Harlesa  [Tex.  Civ.  App.]  76  S.  W.  594. 
But  not  in  Iowa.  Willis  v.  Robertson,  121 
Iowa,  380,  96  N.  W.  900. 

26.  By  deed  of  correction.  Ottomeyer  v. 
Pritchett,  178  Mo.  160,  77  S.  W.  62.  Where, 
after  granting  a  life  estate  to  his  wife,  re- 
mainder to  her  children,  grantor  executed 
another  deed.  Smith  v.  Smith,  25  Ky.  L.  R. 
1960,   79   S.   W.   223. 

27.  Warranty.  Thompson  v.  Schenectady 
R.  Co.,  124  F.  274.  See,  also.  Covenants  for 
Title,   3  Curr.  L.   973. 

28.  Anthony  v.  Rockefeller,  102  Mo.  App. 
326,   76    S.   W.    491. 

29.  Evidence  held  to  show  that  they  were 
made  after  delivery.  Kalbach  v.  Mathis  [Mo. 
App.]    78   S.   W.   684. 

30.  Slattery  v.  Slattery,  120  Iowa,  717,  95 
N.  W.  201.  See,  also.  Alteration  of  Instru- 
ments,  3  Curr.  L.  154. 

31.  Judgment  and  execution  against  a 
debtor  who  it  Is  not  shown  ever  held  title. 
Mosler  v.  Momsen.  13  Okl.  41,  74  P.  905. 

32.  Deeds  executed  for  nonpayment  of  lo- 
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A  deed  of  community  property  by  a  surviving  spouse  operates  as  a  partition.'* 

Though  no  rights  are  acquired  under  a  void  deed/^  it  constitutes  color," 
and  is  a  cloud  on  the  title/^  and  is  admissible  in  evidence."' 

One  with  no  interest  in  the  property  cannot  question  the  validity  of  a  deed,'" 
and  an  heir  can  avoid  a  deed  of  his  ancestor  only  when  it  could  have  been  avoided 
by  him.*°    A  deed  in  common  form  bars  an  entail.*^ 

Designation  of  parties.*'' — The  grantee  must  be  designated,*'  and  his  name 
cannot  be  filled  in  without  authority  from  the  grantor.**  A  deed  to  a  partnership 
vests  title  in  the  members  whose  names  are  designated,*"  and  a  deed  to  two  persons 
as  individuals,  on  its  face,  conveys  to  each  an  undivided  half.*®  In  Louisiana, 
property  purchased  in  the  name  of  either  spouse  is  presumed  to  be  community.*^ 
An  ambiguity  may  be  dispelled  by  parol.*'    "Bodily  heirs"  means  "children."*' 

Description  of  property  convey ed.^'^ — A  description  of  more  land  than  the 
grantor  owns  conveys  an  integral  fraction  owned  by  him,^^  and  a  misdescription 
will  pass  the  equitable  title. "^  Ambiguous  descriptions  should  be  read  to  con^ 
form  with  each  other  where  it  can  be  done  vsdthout  giving  violent  construction  to 
any  description."*'  Restrictive  words  will  not  be  rejected."*  Evidence  aliunde 
is  admissible  ia  all  cases  where  there  is  doubt  as  to  the  true  location  of  a  survey 
or  a  question  as  to  the  application  of  a  grant  to  its  proper  subject-matter;""  but 


cal  assessments.     Klrby  v.  Waterman  tS.  D.] 
96    N.    W.    129. 

33.  Where  consideration  is  questioned. 
Strayer  v.  Dlckerson,  205  111.  257,  68  N.  B. 
767. 

34.  As  to  heirs  of  the  decedent.  Eddy  v. 
Bosley  [Tex.  Civ.  App.]  78  S.  W.  565.  A 
deed  of  water  rights  In  community  property 
executed  by  the  husband  alone  would  give 
the  grantee  the  right  to  take  water  as  co- 
tenant  of  the  wife.  Gulf,  etc.,  R.  Co.  v. 
Fenn    [Tex.   Civ.   App.]    76    S.   W.    697. 

86.  Watklna  v.  Nugen,  118  Ga.  376,  46  S. 
B.   260. 

36.  Deed  hy  one  purporting  to  act  as  at- 
torney in  fact  for  another  without  written 
authority.  Street  v.  Collier,  118  Ga.  470,  45 
S.  B.  294.  Deed  signed  by  administrator  not 
purporting  to  have  been  executed  under  or- 
der of  the  court  of  ordinary.  Street  v.  Col- 
lier, 118  Ga.  470,  45  S.  E.  294.  Deed  from 
husband  to  wife  prior  to  Act  Deo.  13,  1866, 
p.    146.      Id. 

37.  Watklns  v.  Nugen,   118   Ga.   372,   45  S. 

E".  262. 

SS.  A  deed,  though  Ineffectual  except  as 
between  the  parties,  is  evidence  of  the  na- 
ture of  the  use  in  reference  to  the  rights 
claimed  to  be  exercised  thereunder  by  one 
claiming  a  prescriptive  title.  Phillips  v. 
Watuppa  Reservoir  Co.,  184  Mass.  404,  68 
N  B  848.  Not  signed  by  the  husband.  Wil- 
liamson V.  Work   [Tex.   Civ.  App.]    77   S.   W. 

39.     Lund    V.    Thackery    [S.    D.]    99   N.  W. 

^^40.     Coulson  V.  Coulson  [Mo.]  79  S.  W.  473. 

41.  Rev.  Laws,  c.  127,  I  24.  Gilkie  v. 
Marsh  [Mass.]  71  N.  B.  703. 

42.  See  1  Curr.  L.  911. 

43.  Deed  executed  in  blank  Is  invalid  for 
any  purpose  until  the  name  is  filled  In. 
Lund  v.  Thackery  [S.  D.]  99  N.  W.  856.  Agent 
must  be  authorized  In  writing  to  fill  In  such 
name   TCiv.  Code,  §  938],     Id. 

X  Van  Dyke  v.  Van  Dyke,  119  Ga.  830, 
.47   3.   B.   192.     Evidence   held   to   show   that 


the  name  of  the  grantee  was  fraudulently 
inserted.  McCue  v.  Stumpf  [Mo.]  79  S.  W. 
661.  Grantee  who  knows  a  deed  was  exe- 
cuted In  blank  acquires  no  rights  through  the 
unauthorized  acts  of  the  grantor's  agent. 
Lund  V.  Thackery  [S.  D.]  99  N.  W.  856. 

45.  Deed  may  be  reformed  to  supply 
Christian  names.  Dwyer  Pine  Land  Co.  v. 
Whlteman  [Minn.]  99  N.  W.  362. 

46.  No  presumption  that  it  is  partnership 
property,  though  grantees  are  partners.  Lee 
V.  Wysong  [C.  C.  A.]   128  P.   833. 

47.  Declarations  In  the  deeds  to  the  con- 
trary notwithstanding.  Westmore  v.  Harz 
[La.]    35    So.    578. 

48.  To  show  that  a  grantee  "Willis"  was 
"Willie."  White  v.  Slmonton  [Tex.  Civ.  App.] 
79   S.   W.    621. 

49.  Tokley  v.  Superior  Drill  Co.  [Ky.]  80 
S.  W.  1153.  Deed  from  husband  to  wife  for 
life,  remainder  to  his  heirs  by  her  "heirs" 
meant  children.  Shlrey  v.  Clark  [Ark.]  81 
S.  W.  1057. 

50.  See  1  Curr.  L.  911.  See,  also  Bounda- 
ries,  3   Curr.  L.   518. 

51.  Risch  v.  Jensen  [Minn.]   99  N.  W.   628. 

52.  Quinn  v.  Baldwin  Star  Coal  Co.  [Colo. 
App.]  76  P.  552. 

53.  Description  In  several  deeds  in  a  line 
of  title.  Smith  v.  Trustees  of  Freeholders  & 
Commonalty,  89  App.  Dlv.  475,  86  N.  T.  S.  34. 

64.  Deed  of  right  of  way  to  lands  lying  In 
Wise  County  is  limited  to  lands  In  Wise 
County,  though  the  grantor  owns  other  lands, 
right  of  way  over  which  would  pass  were 
it  not  for  the  limitation.  Planary  v.  Kane 
[Va.]    46   S.  E.   312. 

55.  Trust  deed  In  general  terms  did  not 
describe  by  courses  and  distances.  Peery'a 
Adm'r  v.  Blliott,  101  Va.  709,  44  S.  E.  919. 
Uncertainty  in  calls  arising  when  an  at- 
tempt Is  made  to  apply  them  to  the  land  may 
be  dispelled  by  parol.  Sloan  v.  King  [Tex. 
Civ.  App.]  77  S.  W.  48.  Land  attempted  to  be 
conveyed  under  a  defective  description  can- 
not be  Identified  by  reference  to  an  In- 
strument   not   produced   at   the   trial,    which 
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if  there  was  no  consideration,  a  description  will  not  be  corrected."  Where  the 
description  is  uncertain,  the  burden  rests  on  those  claiming  under  it  to  show  to 
what  it  applies."'  Calls  ia  the  deed  must  be  followed  if  practicable/*  and  general 
description  controls  the  area  recited;""  but  calls  for  fractional  parts  of  sections 
wUl  yield  to  the  expressed  intent  of  the  grantor  to  convey  all  the  land.*"* 

Quantum  of  estate  conveyed."'^ — It  is  a  general  rule  that  unless  restricted  a 
deed  carries  all  the  grantor's  interest;'"  but  land,  the  beneficial  interest  of  which 
is  in  another,  will  not  pass."  All  terms  will  be  given  effect,'*  and  words  are  to 
be  understood  in  their  ordinary  and  popular  sense.""  The  grantee  will  take  the 
greatest  estate  consistent  with  the  terms  of  a  deed.*'  A  fee-  cannot  be  limited 
after  a  fee."     The  term  "sell  and  convey"  carries  the  fee."    The  exclusive  and 


was  not  sworn  to  and  not  proved  to  have 
been  executed  prior  to  the  defective  deed. 
Johnston  v.  Case,  132  N.  C.  795,  44  S.  E.  617. 

56.  Strayer  v.  Dlckerson,  205  111.  257,  68 
N.  B.  767. 

67.  Peery's  Adm'r  v.  Elliott,  101  Va.  709, 
44  S.  E.  919.  After  40  years,  a  description 
is  presumed  to  be  correct  and  cannot  be 
disproved  by  slight  evidence.  Getman  v. 
Harrison,   112   La,   435,   36   So.   486. 

58.  Description  held  suflacient.  Wilson  v. 
Chicago  Lumber  &  Timber  Co.,  129  P.  636. 
See   Deeds,    1   Curr.   L.   911. 

59.  Grill  V.  Hudson,  71  Ark.  390,  74  S.  W. 
299.  Deed  from  heirs  of  the  tr&ct  on  "Poor 
Pork"  did  not  carry  land  on  "Clover  Pork," 
though  the  heirs  did  not  know  that  their 
ancestor  owned  land  on  "Clover  Pork." 
Smith  V.  Cornett  [Ky.]  80  S.  W.  1188. 

60.  Whitaker  v.  Whitaker,  175  Mo.  1,  74 
S.  W.  1029.  Deed  of  "All  the  land  now  used 
as  common,"  lying  between  "L.  and  S.  and  A. 
street,  conveys  all  the  land  lying  there  and 
not  only  such  as  is  common.  McKay  v.  Read- 
ing, 184  Mass.  140,  68  N.  B.  43.  A  boundary 
indicated  by  words  written  on  the  margin  of 
a  plat  with  reference  to  which  lots  were 
sold  cannot  control  the  express  terms  of  a 
deed  which  included  the  entire  tract  out 
of  which  the  lots  were  carved.  Plsk  v.  Xiey, 
76  Conn.   295,    56  A.   559. 

61.  See  1  Curr.   L.   912. 

ea.  Power  to  sell  held  to  give  power  to 
convey  a  fee  [Kev.  St.  1899,  §  4590].  St. 
Louis  Land  &  Bldg.  Ass'n  v.  Pueller  [Mo.] 
81  S.  "W.  414.  Where  one  year  before  exe- 
cuted, a  deed  which  had  been  lost  which  his 
heirs  claimed  only  conveyed  a  life  estate, 
bilt  had  afterwards  executed  a  quit  claim,  it 
was  held  that  the  Inference  was  that  the 
first  deed  conveyed  the  same  estate  as  the 
latter.  Lyon  v.  Hyler  [Mich.]  98  N.  W.  858. 
Where  the  grantors  in  a  deed  "give,  grant, 
bargain,  sell  and  convey  certain  land,  the 
deed  shows  that  they  Intended  to  convey  a 
fee.  Planary  v.  Kane  [Va.]  46  S.  B.  681. 
Deed  held  to  convey  a  one-fifth  locative  in- 
terest in  a  league  and  labor  survey  and  not 
merely  the  Interest  grantor  alone  had.  Com- 
munity of  wife  passed.  Stipe  v.  Shirley  [Tex. 
Civ.  App.]  76  S.  W.  307. 

63.  Where  there  is  nothing  on  the  face 
of  the  deed  to  Indicate  that  it  was  intended 
to  be  embraced.  Peery's  Adm'r  v.  Elliott,  101 
Va.  709,  44  S.  E.  919. 

64.  .Deed  providing  that  the  grantee 
should  have  the  sole  right  to  mine  for  his 
own  use  gave  him  no  right  to  mine  for  ex- 
portation. Negaunee  Iron  Co.  v.  Iron  Cliffs 
Co.    [Mich.]    96   N.   W.    468.     Deed   conveying' 


all  the  rights  of  the  grantor  as  heir  held  not 
to  cover  rights  she  otherwise  had.  Keith  v. 
Woodruff,  136  Ala.  443,  34  So.  911.  A  quit- 
claim deed,  after  reciting  that  it  conveys  all 
the  grantor's  right,  title  and  interest,  re- 
cites that  it  is  executed  for  the  purpose  of 
surrendering  to  grantee  the  title  acquired 
from  the  grantee  under  a  deed  given  as 
security,  conveys  no  other  title.  Allen  v. 
Hall,  31  Colo.   206,  73  P.  844. 

65.  Where  a  deed  conveyed  "one-tenth 
part  thereof,  less  by  640  acres,"  the  640  acres 
was  deducted  from  the  tenth  conveyed. 
Adams  v.  Hopkins  [Cal.]  77  P.  712.  A  deed 
conveying  "one-half  of  my  interest,"  "mean- 
ing to  convey  three-fourths  of  one-twentieth 
of  said  ranches,  less  320  acres,"  conveyed 
one-half  the  grantor's  interest,  where  at 
the  time  his  interest  was  three-fourths  of 
one-half  of  a  certain  interest.  Id.  A  deed 
conveying  grantor's  interest  in  50  acres  of  a 
certain  tract  conveyed  not  50  acres  of  his 
undivided  interest,  but  his  interest  in  50 
acres.  Id.  A  deed  conveying  all  the 
grantor's  interest,  being  a  portion  of  the 
lands  granted  him,  held  to  convey  an  un- 
divided one-half  interest.  Id.  Deed  convey- 
ing grantor's  interest  "to  320  acres,  to  be 
taken  out  of  the  interest  which  he  now  holds 
in  a  certain  tract,"  conveyed  not  320  acres, 
but  the  grantor's  interest  in  such  number  of 
acres.     Id. 

66.  Estate  to  grantee  for  life  and  If 
grantor  died  before  her,  grantee  to  have 
power  to  convey  the  same,  gave  an  estate  in 
fee  on  death  of  grantor  before  the  grantee. 
Carr  v.  Field,  25  Ky.  L.  R.  2206,  80  S.  W.  448. 
Deed  from  father  to  son  for  life,  then  to 
his  issue  and  If  there  were  none,  to  revert 
to  children  of  the  grantor  and  their  issue, 
gave  the  son  a  conditional  fee.  Holman  v. 
Wesner  [S.  C]  45  S.  E.  206.  Trust  deed  pro- 
viding that  cestui  qui  trust  should  receive 
a  certain  amount  per  month  from  the  income 
and  If  the  Income  did  not  amount  to  such 
sum,  from  the  principal  vested  in  him,  the 
fee  of  the  income  and  principal  to  this 
amount.  Fidelity  Trust  &  Safety  Vault  Co. 
V.  Walker,  25  Ky.  L.  R.  591,  76  S.  W.  131. 
Deed  of  an  undivided  half  to  a  mother  for 
life,  with  power  to  sell  and  reinvest  the 
proceeds,  vests  in  her  a  life  estate  with 
power  to  sell.  Dickey  v.  Barnstable,  122 
Iowa,  572,  98  N.  W.  368.  "Heirs"  not  neces- 
sary to  create  equitable  fee.  Ball  v.  Wool- 
folk,  175  Mo.  278,  75  S.  W.  410.  See  Life  Es- 
tates, Reversions  and  Remainders,  2  Curr. 
L.  741. 

67.  Conveyance  In  fee  to  three;  if  any 
died  before  termination  of  a  life  estate,  his 
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unrestricted  use  of  land  carries  title."*  A  qui1>claim  deed  conveys  only  such  in- 
terest as  the  grantor  has.'"  A  deed  of  community  property  by  one  not  qualified 
as  a  survivor  would  convey  only  his  individual  interest.'^  Deeds  for  specified  pur- 
poses carry  the  fee.'*  Where  the  grantor  of  land  abutting  on  the  highway  owns 
the  fee  thereof,  there  is  a  legal  presumption  that  it  passes.'*  A  deed  of  a  right 
of  way  conveys  no  greater  estate  than  would  have  been  acquired  in  condemnation 
proceedings.'*  A  deed  of  an  easement  is  not  available  for  any  other  purpose.'^ 
A  deed  of  a  right  to  overflow  lands  implies  a  right  to  have  the  land  left  as  part 
of  the  reservoir.'"  All  appurtenances"  if  essential  to  the  beneficial  enjoyment,'^ 
and  growing  crops  pass  when  there  is  no  reservation;'*  but  not  personalty , on  the 
premises.'*  Subsequently  acquired  title  inures  to  the  benefit  of  a  grantee  of  one 
who  conveys  by  deed  of  general  warranty/^  but  a  deed  of  a  certain  interest  will 
not  carry  other  different  interests  afterwards  acquired,*-  nor  will  this  rule  defeat 
the  lien  of  a  bona  fide  mortgagee.'"    Where  the  Eule  in  Shelley's  Case  prevails,  a 


interest  was  to  vest  In  the  others.  Held 
each  took  a  third  In  fee.  Gray  v.  Hawkins, 
133  N.  C.  1,  45  S.  E.  363. 

68.  St.  Louis  Land  &  Eldg.  Ass'n  v.  Fuel- 
ler  CMo.]  81  S.  W.  414.  Conveyance  of  right, 
title  and  interest,  and  warranting  the  title, 
Is  a  conveyance  of  the  land  and  not  of  a 
mere  chance.  Greer  v.  Willis  [Tex.  Civ. 
App.]  81  S.  W.  1185. 

68.  Where  grantor  conveying  lots  along 
the  beach  included  the  right  to  use  the 
beach.  Cram  v.  Ward  [Mich.]  100  N.  W. 
564. 

70.  By  a  life  tenant.  Chicago,  etc.,  R.  Co. 
V.  Vaughn,  206  111.  234,  69  N.  B.  113.  A  deed 
reciting  that  it  conveyed  all  his  right,  title 
and  interest  transferred  to  him  by  order  of 
court  shows  prima  facie  that  the  grantee 
took  only  such  title  as  the  grantor  had. 
Slaughter  v.  Coke  County  [Tex.  Civ.  App.] 
79  S.  W.  863.  Property  had  been  formerly 
sold  on  execution.  Atlee  v.  Bullard,  123 
Iowa,   274,   98   N.   W.   889. 

71.  Eddy  V.  Bosley  [Tex.  Civ.  App.]  78  S. 
W.  565. 

ra.  A  deed  to  church  trustees  for  burial 
purposes  and  other  church  purposes,  for  a 
valuable  consideration.  Methodist  Episcopal 
Church  V.  Gamble,  4  Ohio  C.  C.  (N.  S.)  45. 
Deed  to  municipality  "for  city  hall  purposes." 
City  of  Huron  v.  Wilcox  [S.  D.]  98  N.  W.  88. 

73.  Fee  passes  unless  expressly  reserved. 
Van  Winkle  v.  Van  Winkle,  89  N.  t.  S.  26. 
A  deed  to  land  abutting  on  a  street  carries 
title  to  the  center  thereof.  Paige  v.  Schenec- 
tady H.  Co.,  178  N.  T.  102,  70  N.  B.  213. 

74.  A  deed  of  an  easement  to  survey,  con- 
struct and  repair  a  road  gives  a  right  to 
erect  a  telegraph  line  to  be  used  in  the  opera- 
tion of  the  road,  but  not  for  general  com- 
mercial purposes.  Hodges  v.  Western  Union 
Tel  Co.,  133  N.  C.  225,  45  S.  E.  572.  Where  a 
railroad  purchases  by  deed  for  a  right  of 
way  it  has  exclusive  right  of  possession  of 
all  lands  described  as  against  adjacent  own- 
ers and  it  is  judge  of  how  much  is  necessary 
for'  right  of  way  purposes.  Hull  v.  Kansas 
City  &  O.  R.  Co.  [Neb.]  98  N.  W.  47. 

75  Deed  of  an  easement  to  be  used  as  a 
'nubile  levee;  grantee  leased  for  manufactur- 
ng  purposes.  Sanborn  v  Van  Duyne  90 
Minn  215,  96  N.  W.  41.  An  instrument  which 
"relinquished"  certain  described  ground  held 
to  convey  an  easement  only.  Mitchell  v. 
Bourbon  County,  25  Ky.  L.  R.  512,  76  S.  W.  16. 


76.  Is  not  a  mere  release  -of  damages  for 
overflowing.  Phillips  v.  Watuppa  Reservoir 
Co.,   184  Mass.  404,   68  N.  E.   848. 

77.  Fences  pass  with  the  land,  though  not 
mentioned.  Bagley  v.  Rose  Hill  Sugar  Co., 
Ill  La.  249,  35  So.  539.  Act  of  sale  of  a  sugar 
mill    "et   cetera"   carried   all   appliances.     Id. 

78.  Whether  a  deed  carries  a  water  right 
depends  on  the  intent  of  the  grantor,  and 
where  the  deed  is  silent  as  to  it,  the  ques- 
tion whether  such  right  is  necessary  to  the 
beneficial  enjoyment  of  the  land  determines. 
Bessemer  Irr.  Ditch  Co.  v.  Woolley  [Colo.] 
76  P.   1053. 

79.  Kammrath  v.  Kidd,  89  Minn.  380,  95 
N.  W.  213;  Marshall  v.  Homier,  13  Okl.  264, 
74   P.   368. 

SO.  It  not  being  referred  to  in  the  con- 
veyance. Taylor  v.  Plunkett  [Del.  Super.] 
66    A.    384. 

81.  Civ.  Code,  §  947,  where  entryman  con- 
veyed before  patent  issued.  Bernardy  v. 
Colonial  &  United  States  Mortg.  Co.  [S.  D.] 
98  N.  W.  166.  Under  Code,  §  2915,  where  hus- 
band conveyed  to  his  wife.  Hays  v.  Marsh, 
123  Iowa,  81,  98  N.  W.  604.  Where  a  grantor 
conveys  by  deed  of  general  warranty,  he  is 
estopped  to  assert  an  after-acquired  title 
or  incumbrance  existing  at  the  time  of  con- 
veyance. Planary  v.  Kane  [Va.]  46  S.  B. 
681.  A  deed  by  a  life  tenant  purporting  to 
convey  a  fee  will  carry  her  after-acquired 
interest.  Archer  v.  Yazoo  &  M.  V.  R.  Co. 
[Miss.]  34  So.  387.  Where  part  of  land  con- 
veyed was  subject  to  an  easement,  on  ter- 
mination of  the  easement  the  land  passed 
to  the  grantee  and  not  to  grantor.  Mitchell 
V.  Bourbon  County,  25  Ky.  L.  R.  512,  76  S.  W. 
16. 

sa.  Notwithstanding  Sand.  &  H.  Dig.  § 
699.  Interest  acquired  as  heir.  Blanks  v. 
Craig  [Ark.]  78  S.  W.  764.  A  habendum 
clause,  "all  the  estate  either  now  or  which 
may  be  hereafter  acquired,"  does  not  convey 
after-acquired  property,  but  confirms  in  the 
grantee  any  estate  in  the  land  specifically 
granted  which  the  grantor  might  thereafter 
acquire.  Bessemer  Irr.  Ditch  Co.  v.  Woolley 
[Colo.]  76  P.  1053. 

83.  After-acquired  title  does  not  inure  to 
the  grantee  of  one  who  had  no  title  as 
against  a  mortgagee  of  such  grantor  after 
he  acquired  title.  Wheoler  v.  Young,  76 
Conn.  44,   65   A.  670. 
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deed  to  one  for  life  remainder  to  his  heirs  passes  to  him  a  fee,'*  otherwise  where 
the  rule  haa  been  abolished.'"  When  the  "class  doctrine"  prevails,  the  rule  favor- 
able to  vested  remainders  will  be  disregarded.'" 

A  reservation^''  is  the  creation  in  behalf  of  the  grantor  of  some  new  right 
issuing  out  of  the  thing  granted,"  and  must  be  so  definitely  described  that  it  may 
be  ascertained."  A  reservation  will  be  construed  favorably  to  the  grantor,"" 
but  not  to  such  an  extent  as  to  defeat  the  grantee's  rights.*^  Contemporaneous 
facts  and  circumstances  will  be  considered,*^  and  ambiguous  phrases  may  be  ex- 
plained by  parol ;"'  but  clear  terms  cannot  be  varied.®*  Eeservations  of  streets  are 
construed  favorably  to  the  public,"'  and  whether  extensions  are  included  depends 
on  the  circumstances.*"  A  reserved  way  over  a  railroad  cannot  be  obstructed  by 
the  company.*'     A  reservation  of  timber  is  for  the  benefit  of  the  grantor,"  but  it 


84.  Deed  of  trust  to  use  of  a  married 
woman  for  life  and  at  her  death  to  the 
use  of  her  heirs  forever.  Kennedy  v.  Col- 
clough  [S.  C]  45  S.  B.  139.  Deed  to  one  for 
life,  then  to  be  distributed  among  her  re- 
maining heirs.  Davenport  v.  Bskew  [S.  C] 
48  S.  B.  223.  Deed  to  a  married  woman  and 
bodily  heirs  vests  in  her  a  fee.  Bingham  v. 
Weller  [Tenn.]  81  S.  W.  843.  Where  this 
property  was  sold  by  order  of  the  court  and 
the  proceeds  reinvested,  the  character  of 
her  estate  was  not  changed.  Id.  Deed  to 
"A."  for  life,  then  to  such  heirs  as  she  may 
leave,  but  if  she  leaves  no  issue,  to  the 
heirs  of  "B.,"  gives  her  a  life  estate  and  the 
husband  has  no  interest  as  her  heir  at  law. 
This  is  not  within  the  rule  in  Shelley's  Case. 
Duckett  V.  Butler  [S.  C]  45  S.  E.  137. 

85.  In  Arkansas,  a  deed  creating  a  fee 
tail  passes  a  life  estate  only  [Sand.  &  H. 
Dig.  5  700].  Black  v.  Webb  [Ark.]  80  S.  W. 
367.  Deed  to  "H.  and  her  children"  gives  H. 
a  life  estate.  The  children  take  by  pur- 
chase. McParland  v.  Hatchett  [ICy.]  80  S.  W. 
1185.  Deed  to  "E."  for  life,  remainder  to 
her  children  by  "G.,"  gives  her  only  a  life 
estate,  though  "G.,"  the  purchaser,  asked 
that  the  deed  be  made  to  her  and  she  fur- 
nished the  purchase  money.  Trumbo  v.  Fulk 
[Va.]    48    S.  B.    525. 

86.  In  Tennessee,  where  the  "class  doc- 
trine" prevails,  an  estate  to  one  for  life  re- 
mainder to  her  children  vests  the  fee  in  the 
remaindermen  as  a  class  at  the  time  of  dis- 
tribution. Sanders  v.  Byrom  [Tenn.]  79  S.  W. 
1028. 

87.  See  1  Curr.  D.  912. 

S8.  Clause  "reserving  a  right  of  way  over 
a.  right  of  way  granted"  Inserted  after  a 
granting  clause  constitutes  a  reservation. 
Porter  v.  Kansas  City  &  N.  C.  R.  Co.  [Mo. 
App.]    77  S.  W.    582. 

8».  Reservation  of  a  way  held  sufficiently 
described.  Jackson  v.  Snodgrass  [Ala.]  37 
So.   246. 

90.  A  deed  reserving  from  the  grant  lands 
"heretofore  conveyed"  reserved  the  legal 
title,  the  equitable  title  to  which  had  been 
previously  conveyed.  Adams  v.  Hopkins 
[Cal.]  77  P-  712.  Deed  reserving  sole  use, 
control  and  occupation  for  life  Is  a  reserva- 
tion of  a  life  estate.  Chicago,  etc.,  R.  Co. 
V.  Vaughn,  206  111.  234,  69  N.  E.  113.  Where 
an  easement  for  a  way  Is  reserved  but  the 
place  is  not  designated,  the  grantor  has  a 
right  to  designate  and  locate.  Callen  v. 
Hause  [Minn.]   97  N.  W.  973.     If  the  grantor 


fails   to   exercise  this  right  it  passes   to  his 
assigns.     Id. 

91.  Right  In  grantee  to  erect  cottages  on 
certain  excepted  grounds  and  enjoy  other 
rights  with  reference  thereto  held  to  create 
in  it  a  permanent  easement.  Bpworth  League 
Training  Assembly  v.  Olney  [Mich.]  98  N.  W. 
860.  Where  a  grantor  reserves  the  right 
to  use  in  common  with  the  grantee,  an  ap- 
purtenant granted,  and  It  afterward  develops 
that  the  common  use  thereof  is  impractica- 
ble. Huffman  v.  Warden,  2  Ohio  N.  P.  (N. 
S.)    127. 

92.  Expression  In  a  reservation  clause 
"grantee  Is  to  have  all  the  hay,"  held  to 
refer  to  future  crops  and  not  to  hay  in  the 
barn.  Howe  v.  Collins,  98  Me.  445,  57  A. 
587.  Where  a  reservation  is  indefinitely 
expressed.  Callen  v.  Hause  [Minn.]  97  N.  W. 
973. 

93.  Howe  V.  Collins,  98  Me.  445,  57  A.  587. 

94.  Where  a  deed  reserves  a  life  estate, 
it  cannot  be  shown  by  parol  that  the  reser- 
vation was  Intended  as  security  for  an  agree- 
ment of  support.  Hall  v.  Small,  178  Mo. 
629,  77  S.  W.  733.  Where  a  deed  reserved 
one  acre  for  a  school  district,  the  grantee 
could  not  claim  an  extra  half  acre  from  the 
district,!  though  previous  deeds  had  only 
reserved  that  quantity.  Hughes  v.  South 
Bay  School  Dist.  No.  .11,  32  Wash  678  73 
P.    778. 

95.  Where  a  deed  excepted  streets  which 
were  to  be  kept  and  maintained  as  public,  a 
subsequent  deed  could  not  operate  to  con- 
vey the  rights  of  the  public.  Knickerbocker 
Ice  Co.  V.  Forty  Second  St.,  etc.,  R.  Co  85 
App.  Div.  530,  83  N.  T.  S.  469.  A  reservation 
of  so  much  of  the  premises  as  might  then 
or  thereafter  be  designated  as  a  street  cov- 
ered a  parcel  of  land  that  had  been  assigned 
and  designated  as  a  street  before  the  grant 
was  made,  though  such  street  was  not 
laid  out.  Whitman  v.  New  York,  85  App 
Div.  468,  83  N.  T.  S.  465. 

90.  A  reservation  of  a  street  did  not  re- 
serve an  easement  over  land  at  Its  termina- 
tion. Whitman  v.  New  York.  85  App.  Div. 
468,  83  N.  Y.  S.  465.  A  reservation  of  streets 
as  shown  by  maps  held  to  include  land  over 
which  they  would  pass  when  extended. 
Knickerbocker  Ice  Co.  v.  Forty  Second  St 
etc.,  R.  Co.,  86  App.  Div.  530,  83  N.  Y  S 
469. 

97.  A  railroad  acquiring  a  right  of  way  sub- 
ject to  the  grantor's  right  of  way  thereover 
cannot  Interfere  with  the  grantor's  reserved 
right.     Porter  v.  Kansas  City  &  N.  C.  R.  Co. 
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must  be  removed  within  the  time  limited.''  A  reservation  can  be  in  favor  of  the 
grantor  only/  but  he  may  convey  the  thing  reserved,"  and  it  may  be  rendered  void 
by  his  subsequent  acts.'    A  reservation  of  an  easement  runs  with  the  land.* 

Conditions  and  restrictions.^ — By  acceptance,  toe  grantee  assumes  all  condi- 
tions on  him  devolving."  Conditions  subsequent  are  not  favored,^  but  if  clearly 
expressed  will  be  given  effect,^  are  deemed  broken  only  when  the  terms  are  sub- 
stantially violated,'  and  will  be  carried  out  in  equity.^"  A  condition  against  all 
alienation  during  the  life  of  the  grantee  is  void/^  but  conditions  that  a  life  estate 
shall  be  forfeited  if  alienated,  or  if  the  life  tenant  does  not  occupy  the  premises,^" 


[Mo.  App.]  77  S.  'W.  582.  That  a  railroad 
paid  for  a  right  of  way  and  damages  caused 
thereby  to  adjacent  land  is  no  defense  for 
obstructing  a  way  reserved  by  the  grantor. 
Id.  That  the  order  of  court  authorizing  a 
minor's  curator  to  execute  a  deed  did  not 
contain  the  reservation  did  not  affect  the 
validity   of   a  reservation   in   the    deed.      Id. 

98.  "Where  one  granted  sawmill  privileges 
and  provided  that  all  timber  not  taken  with- 
in 6  years  should  revert,  and  before  the  ex- 
piration of  that  time  sold  the  land,  reserv- 
ing all  timber  theretofore  granted,  the  tim- 
ber remaining  on  the  land  at  the  end  of  six 
years  belonged  to  him.  Henry  Levis  &  Co. 
V.  Parrott  Lumber  Co.,  119  Ga.  476,  46  S.  B. 
847. 

99.  Deed  to  standing  timber  with  right 
to  remove  same  within  eight  years  passed 
all  the  timber  subject  to  be  defeated  as  to 
what  remained  standing  at  end  of  time  limit- 
ed. French  v.  Sparrow-Kroll  Lumber  Co. 
[Mich.]  97  N.  W.  961.  A  deed  of  the  land  to 
another  party  prior  to  expiration  of  such 
time,  reserving  all  the  timber,  passed  all 
timber  standing  at  end  of  eight  years.  Id. 
A  reservation  of  a  right  to  timber  to  be 
removed  within  two  years  gives  title  to  all 
timber  cut  at  that  time,  but  standing  timber 
reverts  to  grantee.  Hodges  v.  Buell  [Mich.] 
95  N.  W.  1078.  But  equity  will  not  restrain 
grantor  from  removing  standing  timber,  as 
that  would  be  enforcing  a  forfeiture.  Id. 
Reservation  of  an  undivided  half  of  all  min- 
erals which  might  be  discovered  held  to 
carve  the  estate  In  two  parts.  Negaunee 
Iron  Co.  v.  Iron  Cliffs  Co.  [Mich.]  96  N.  W. 
468. 

1.  Persons  not  parties  to  a  deed  can  ac- 
quire no  rights  in  a  reservation.  Haverhill 
Sav.  Bank  v.  Griffln,  184  Mass.  419,  68  N.  B. 
839. 

2.  Jackson  v.  Snodgrass  [Ala.]  37  So.  246. 

3.  After  reserving  the  entire  property 
(beneficial  Interest  therein),  grantor  handed 
deed  to  grantee,  saying,  "Here  is  your  deed; 
take  your  land."  Hamilton  v.  Jones  [Tex. 
Civ.  App.]  75  S.  W.  554. 

4.  Gibbons  v.  Bbding  [Ohio]  71  N.  B.  720. 
6.     See   1    Curr.   L.   912. 

6.  Proper  to  so  instruct.  Silver  Springs, 
etc.  B.  Co.  V.  Van  Ness  [Fla.]  34  So.  884. 
Where  grantees  assume  a  mortgage,  they  are 
estopped  to  deny  its  validity.  Christian  v. 
John  [Tenn.]  76  S.  W.  906.  Accepting  a  deed 
subject  to  certain  mortgages  held  an  as- 
sumption of  the  mortgages.  Pike,  Morgan  & 
Co.    V.    Wathen,    25    Ky.   L.   E.    640,    76   S.   W. 
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7  Deed  to  a  city  for  a  cemetery  held  not 
to  contain  a  condition  that  the  land  was  to 


be  so  maintained  in  perpetuity.  Thornton 
V.  Natchez  [C.  C.  A.]  129  F.  84.  Provision 
relative  to  removing  tracks  to  allow  grantors 
to  mine  the  property  held  a  covenant.  Sil- 
ver Springs,  etc.,  R.  Co.  v.  Van  Ness  [Fla.] 
34  So.  884.  A  clause  following  a  statement 
of  a  nominal  consideration  "and  for  a  fur- 
ther consideration  of  support,"  is  not  a  con- 
dition subsequent.  Helms  v.  Helms,  135  N. 
C.  164,  47  S.  E.  415.  Pencil  memorandum  of 
a  restriction  held  ineffectual.  McCusker  v. 
Goode  [Mass.]  71  N.  B.  76.  Where  a  deed 
stated  that  the  grantees  were  to  hold  the 
land  in  trust  and  erect  an  institution  there- 
on. It  did  not  revert  on  their  failure  to  per- 
form the  conditions  of  the  trust.  Davis  v. 
Jernigan,  71  Ark.  494,  76  S.  W.  554.  Lota 
were  advertised  to  be  sold  at  auction  under 
restrictions;  only  part  of  the  lots  were  sold. 
Held,  the  advertisement  had  no  effect  on 
lots  not  sold.  McCusker  v.  Goode  [Mass.] 
71  N.  B.  76. 

8.  A  clause  setting  forth  conditions  and 
providing  that  on  breach  thereof  the  grantor 
shall  have  a  right  of  re-entry.  Brown  v. 
Tilley  [R.  I.]  57  A.  380.  A  condition  at- 
tached to  a  legacy  to  a  church,  that  Its  offi- 
cers should  annually  visit  testatrix's  grave. 
Congregational  Church  v.  Cutler  [Vt.]  57  A. 
387.  Provision  that  if  grantee  failed  to  erect 
a  depot  on  land  conveyed  It  should  revert  is 
a  condition  subsequent.  Is  not  void,  and  on 
failure  to  comply  with  the  same,  title  re- 
verted. Griswold  v.  Minneapolis,  etc.,  R. 
Co.  [N.  D.]   97  N.  W.  538. 

9.  Deed  to  child  on  condition  of  support 
was  not  avoided  where  the  father  provoked 
a  quarrel  and  went  away.  Woolcott  v.  Wool- 
cott  [Mich.]  95  N.  W.  567.  A  deed  made  in 
consideration  of  the  support  of  the  grantors 
will  be  set  aside  only  where  there  is  an 
entire  failure  to  perform  the  agreement. 
Plttenger  v.  Plttenger,  208  111.  682,  70  N. 
B.  699. 

10.  A  parent  deeded  to  her  child  In  con- 
sideration of  maintenance.  The  child  died 
and  her  husband  drove  the  parent  from  the 
place.  Held,  equity  would  not  rescind  the 
deed,  but  would  administer  the  property  for 
the  benefit  of  the  heirs  of  the  grantee,  sub- 
ject to  the  rights  of  the  grantor.  Kelster  v. 
Cublne,  101  Va.  768,  45  S.  B.  285.  Where 
parent  conveyed  to  a  child  in  consideration 
that  he  pay  certain  sums  to  others  and  all 
grantor's  debts  at  his  death,  held,  the 
grantee  was  personally  liable  for  the  debts 
and  f  he  land  would  be  subjected  to  their 
paymnnt  by  equity.  Matheny  v.  Ferguson 
[W.  \a.]  47  S.  E.  886. 

11.  Walker  v.  Shepard  [111.]  71  N.  E.  422. 

12.  Xfiwls  V.  Lewis,  76  Conn.  586,  57  A.  735. 
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or  against  the  sale  of  intoxicants  on  the  premises,*'  are  valid.  A  wife's  release 
of  dower  is  subject  to  the  conditions  of  the  deed.** 

A  reversioner  entitled  to  enter  on  breach  of  a  condition  subsequent  cannot  re- 
enter after  conveyance  of  his  interest.*"  A  breach  of  a  condition  subsequent  is 
available  to  the  grantor  only,*'  and  may  be  lost  by  laches,*''  or  waived  by  acts  of 
those  entitled  to  the  benefits.**  They  can  be  enforced  against  one  with  notice 
taking  title  from  the  grantee.*' 

Failure  to  perform  a  condition  precedent  renders  the  deed  void.'" 

Restrictions  are  construed  against  the  grantor,^*  and  the  duration  is  to  be  de- 
termined by  construing  the  words  in  the  light  of  attending  circumstances.^"  A 
stipulation  that  possession  shall  not  accompany  the  transference  of  the  legal  title 
controls  the  operation  of  the  deed.'" 

Extinguishment  of  rigMs.^^ — The  endorsement  to  another,""  a  subsequent  re- 
turn,"" or  the  destruction  of  a  deed,  will  not  divest  title;"'  but  where  such  transac- 
tion is  acted  upon,  the  grantor  regains  the  equitable  title  and  can  compel  a  recon- 
veyance,"* and  the  grantee  may  be  estopped  to  assert  his  title."" 

BEFATJLTS. 


§  1.  Elementa  and  Indicia  of  Defanlt 
(1069). 

§  2.  Procednre  on  Defanlt;  Taklne  Jndg- 
ment   (1070). 


§  3.     Openlngr  Defaults    (1071). 
§  4.     Operation  and  Effect  of  Defanlt  and 
Proof  of  Damages  (1074). 


§  1.    Elements  and  indicia  of  default.^" — Jurisdiction  must  have  attached,'* 


13.  Runs  with  the  land  and  on  breach 
grantor  or  heirs  may  claim  a  reversion.  Tet- 
ter V.  Lyon  [Neb.]   97  N.  W.  596. 

14.  On  breach  of  condition  subsequent,  she 
may  avoid  the  release.  Brown  v.  Tilley  [R. 
I.]  57  A.  380. 

15.  Lewis  V.  Lewis,  76  Conn.  586,  57  A. 
735.  And  a  grantee  of  the  reversion  cannot 
enter  for  a  breach  occurring  prior  to  the 
conveyance   [Gen.   St.  1902,  §  4051].     Id. 

16.  Condition  of  support.  Helms  v.  Helms, 
135  N.  C.  164,  47  S.  B.  415. 

17.  Condition  subsequent  broken  eleven 
years  prior  to  action  commenced.  Thornton 
V.  Natchez   [C.  C.  A.]   129  F.   84. 

18.  Condition  in  a  trust  deed  that  trustee 
shall  convey  only  to  persons  designated  by 
cestuis  qui  trustent  is  waived  where  cestuis 
qui  trustent  convey  to  one  of  their  number 
and  the  trustee  joins  In  the  deed  by  that  one 
to  a  grantee.  Altschul  v.  Casey  [Or.]  76  P. 
1083. 

19.  By  grantor's  heirs.  Brown  v.  Tilley 
[R.  I.]  57  A.  380.  Deed  of  right  of  way  con- 
taining a  covenant  to  construct  crossings 
and  fences.  Held  such  covenant  ran  with 
the  land.  Could  be  enforced  against  sub- 
sequent grantee  of  right  of  way.  Chicago, 
etc.,  B.  Co.  V.  Wilson,  25  Ky.  L.  R.  525,  76 
S.  W.   138. 

20.  Deed  to  enable  grantee  to  negotiate  a 
loan  and  if  no  loan  was  negotiated,  the  deed 
to  be  void.  Carloss  v.  Oxford  [Ark.]  80  S. 
W.    144. 

21.  American  Unitarian  Ass'n  v.  Minot 
[Mass.]  71  N.  E.  551. 

22.  Restriction  held  not  to  apply  to  build- 
ings erected  after  the  one  first  erected  had 
been  torn  down.  American  Unitarian.  Ass'n 
V.  Minot  [Mass.]   71  N.  B.  551. 

23.  Grantor  can   maintain  forceable  entry 


and  detainer.    Tucker  v.  McClenny  [Mo.  App.] 
77   S.  W.   IBl. 

24.  See  1   Curr.  L.   913. 

25.  "For  value  received  I  convey  the  title 
vested  in  me  by  virtue  of  the  within  deed" 
signed,  sealed,  and  acknowledged.  Joines  v. 
Johnson,   133  N.  C.  487,   45  S.  B.  828. 

26.  Tabor  v.  Tabor  [Mich.]  99  N.  W.  4. 
For  correction.  Barkey  v.  Johnson,  90  Minn. 
33,  95  N.  "W.  583. 

27.  Holder  y.  Scarborough,  119  Ga.  256,  46 
S.  B.  93.  Destroying  a  deed  before  it  Is  re- 
corded does  not  revest  title  in  the  grantor, 
nor  can  title  be  established  by  parol  evi- 
dence that  the  grantee  agreed  to  the  rescis- 
sion. Voiers  v.  Atkins  Bros.  [La.]  36  So. 
974.  The  title  of  a  feme  covert  cannot  be 
affected  except  by  her  duly  executed  and  ac- 
knowledged deed.  White  v.  Slmonton  [Tex. 
Civ.  App.]    79  S.  W.   621. 

28.  Parker  v.  Parker  [N.  J.  Bq.]  56  A. 
1094.  Bill  to  compel  reconveyance  may  be 
amended  on  final  hearing  to  meet  the  proof 
furnished.  Stevens  v.  Shaw  [N.  J.  Bq.]  57 
A.  1024. 

29.  Where  a  grantee  in  a  deed  delivered 
to  a  third  person  to  be  delivered  to  her  after 
the  grantor's  death,  consents  to  its  destruc- 
tion and  the  substitution  of  a  trust  deed,  she 
cannot  insist  that  the  deed  absolute  passed 
title  to  her.  Albrecht  v.  Albrecht,  121  Iowa, 
521,  96  N.  W.  1087.  Acceptance  of  the  trust 
deed  is  a  satisfaction  of  the  agreement  to 
convey  absolutely.  Id.  If  destruction  of  a 
deed  will  operate  to  revest,  it  must  have 
been  destroyed  with  that  intention.  Tabor 
V.   Tabor   [Mich.]   99  N.  W.  4. 

30.  See  1  Curr.  L.  913.  Defined  In  Cyc. 
Law   Diet.,    "Default." 

31.  An  attachment  being  unwarranted  and 
based  upon  Insufficient  proof,  a  default  judg- 
ment thereon  fails.     Durkln  v.  Paten,  97  App. 
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though  the  right  to  contest  the  court's  jurisdiction  may  be  waived."^  Process  must 
be  valid^^  and  served/*  and  returned'"'  in  legal  manner,  but  being 'irregular  or  in- 
complete, it  may  be  amended.'"  Attachment  or  garnishment  process  must  rest 
on  suiEcient  affidavits.'^  Plaintiff  must  have  a  present  right  of  action  apparent  on 
the  record,'*  and  his  pleadings  must  be  suflBcient  to  sustain  a  judgment.'"  The 
full  time  to  plead  must  have  expired,*"  with  the  extensions  given."  Default  in 
appearance  may  consist  in  nonappearance  after  remand,*-  but  not  in  failure  to  plead 
over  after  demurrer*'  or  failure  to  answer  a  complaint  amended  without  notice.** 
Eetention  of  answer  by  plaintiff  prevents  his  taking  a  judgment  as  on  default 
for  failure  to  serve  with  an  answer  an  order  for  trial  of  issues.*"  Where  there  is 
a  doubt,  the  court  will  not  permit  judgment  to  be  taken  at  the  first  term  on  affi- 
davit of  demand.*" 

§  3.  Procedure  on  default;  talcing  judgment." — If  default  lies  only  in  the 
insufficiency  of  a  responsive  pleading,  the  court  must  declare  it.*'  On  failure  to 
answer,  an  order  pro  confesso  should,  in  good  practice,  be  taken  before  the  final 
decree,  but  failure  to  so  do  is  not  reversible  error.*®  A  second  default  being  taken 
in  the  same  action,  no  new  inquest  need  be  taken.^"    In  West  Virginia,  the  office 


Div.  139,  89  N.  T.  S.  622.     See  1  Curr.  L.  913, 
n.  65. 

32.  Held  not  waived  where  the  ease  was 
adjourned  from  time  to  time,  and  finally,  no 
one  appearing,  dismissed;  thereafter  it  was 
restored  to  the  calendar  on  the  written  con- 
sent of  defendant's  attorneys  and  a  default 
judgment  taken.  Delaney  v.  Bouse,  91  App. 
Div.  437,  86  N.  T.  S.  880.  See,  also.  Appear- 
ance, 3  Curr.  L.  300;  Jurisdiction,  2  Curr.  L. 
604;   Process,   2  Curr.  L.  1259. 

33.  Delaware  Western  Const.  Co.  v.  Farm- 
ers' &  Merchants'  Nat.  Bank  [Tex.  Civ.  App.] 
77  S.  W.  628;  Robinson  v.  Horton  [Tex.  Civ. 
App.]   81  S.  W.   1044. 

34.  Tyler  v.  Blanton  [Tex.  Civ.  App.]  78 
S.  W.  564;  Foster  v.  Cimarron  Valley  Bank 
[Okl.]  76  P.  145.  AlHdavits  alleging  that  the 
summons  was  served  on  a  clerk  of  a  corpora- 
tion are  insufficient  to  show  that  they  were 
not  served  on  the  president.  Guase  v.  Ster- 
ling Piano  Co.,  88  N.  Y.  S.  532.  Such  affida- 
vits cannot  be  considered  by  the  supreme 
court  in  the  first  instance.  Id.  See  1  Curr. 
L,.    913,    n.    65. 

35.  Bobinson  v.  Horton  [Tex.  Civ.  App.] 
81  S.  W.  1044;  Jones  v.  Bibb  Brick  Co.  [Ga.] 
48  S.  B.  25.  On  a  motion  to  set  aside  the 
judgment  as  based  on  a  defective  return,  the 
movant  cannot  rely  on  the  incompleteness 
of  the  return,  but  must  affirmatively  show 
that  the  service  actually  made  was  not  such 
as  is  required  by  the  statute.     Id. 

36.  Jones  v.  Bibb  Brick  Co.  [Ga.]  48  S.  B. 
25.  As  to  when  it  may  be  amended,  see  Pro- 
cess, 2  Curr.  L,.  1259. 

37.  To  sustain  a  default  Judgment  in  at- 
tachment, the  affidavits  must  be  sufficient. 
Delaney  v.  Bouse,  91  App:  Div.  437,  86  N.  T. 
S  880  Garnishment.  Work  Bros.  &  Co.  v. 
Waggoner  [Miss.]  35  So.  137.  See  1  Curr.  L. 
913,  n.  70. 

38.  In  order  to  take  a  default  judgment 
upon  an  evidence  of  Indebtedness,  the  in- 
strument must  admit  upon  its  face  an  exist- 
ing debt  payable  absolutely.  Construing 
Code  Civ.  Proc.  §  1778.  Tautphoeus  v.  Har- 
bor &  S.  Bldg.  &  Sav.  Ass'n,  88  N.  T.  S.  709. 

SO.     Under  Rev.  St.  1895,  art.  1191,  petition 


must  set   out  residence  of  defendant.     Tyler 
v.   Blanton   [Tex.  Civ.  App.]   78  S.   W.  564. 

40.  Oden  &  Co.  v.  Vaughn  Grocery  Co. 
[Tex.  Civ.  App.]  77  S.  W.  967.  Under  Acts 
1900-01,  p.  1859,  !  8,  thirty  days  from  the 
date  of  service  must  have  expired.  Ex  parte 
Haynes  [Ala.]  37  So.  286.  Motion  to  verify 
must  be  disposed  of  or  no  default  In  failing 
to  plead.  Ewell  v.  Tye,  25  Ky.  L..  R.  976.  76 
S.   W.  875. 

41.  Dittauer  v.  Stern,  177  N.  T.  233,  69  N. 
E.  538.  Failure  to  amend  within  time  given 
not  a  default  which  clerk  may  enter.  Knight 
V.  Dunn  [Fla.]  36  So.  62;  Gulf  Lumber  Co.  v 
Dunn  [Fla.]   36  So.  63. 

43.  Judgment  after  the  overruling  of  a  de- 
murrer la  not  one  by  default,  and  a  motion 
to  correct  for  Judicial  error,  made  after  the 
close  of  the  term  at  which  the  Judgment 
was  rendered  la  properly  overruled.  Second 
Nat.  Bank  v.  Ralphsnyder,  64  W.  Va.  231  46 
S.   B.    206. 

43.  A  confirmation  of  a  special  assessment 
being  reversed  and  notice  given  of  a  motion 
to  redoeket  the  cause  and  for  further  pro- 
ceedings, the  objector  failing  to  appear  pur- 
suant to  the  notice.  It  is  proper  to  take  a  de- 
fault before  proceeding  on  the  hearing  of  the 
objections.  Gage  v.  Chicago  [111.]  71  N  B 
877.,    See  1  Curr.  L.  913,  n.   64. 

44.  Coreth  v.  McNatt  [Tex.  Civ.  Ann  1  77 
3.  W.   33.  *^'-' 

45.  Action  on  instrument  for  payment  of 
sum  certain.  Tautphoeus  v.  Harbor  &  S 
Bldg.  &  Sav.  Ass'n,  88  N.  T.  S.  709. 

4a.  Davenport  Co.  v.  Addlcks  [DeL  Super  1 
57  A.   532.  •  '' 

47.  See  1  Curr.   L.   914. 

48.  A  court  declining  to  strike  a  plea  and 
enter  a  default  and  ordering  the  plea  to  be 
amended  within  a  certain  time,  it  is  not 
proper  for  the  clerk  without  further  order 
to  enter  a  default,  as  for  want  of  a  plea 
after  the  expiration  of  that  time.  Knight  v! 
Dunn  [Fla.]  36  So.  62;  Gulf  Lumber  Co.  \. 
Dunn  [Pla.]  36  So.  63.  See  1  Curr.  L  914  n 
73. 

49.  Shannon's  Code,  §  6351.  Sewell  v.  Tut- 
hill  &  Pattison  [Tenn.]   79  S.  W.  376. 

.W.     Greenberg  v.  Laeov,  84  N.  Y.  S.  930. 
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judgment  becomes  final  and  entry  accordingly  must  be  made  unless  defendant  sea- 
sonably pleads  to  issue  and  tenders  counter-affidavits."  By  agreeing  to  a  continu- 
ance, plaintiff  may  waive  this  benefit,  and  such  continuance  being  entered  of 
record,  it  will  prevent  such  office  judgment  becoming  final  by  operation  of  the  stat- 
ute, and  it  cannot  afterwards  become  final  until  it  is  entered  up  as  the  judgment."^ 
Federal  courts  wiU  follow  the  practice  of  the  state  courts.^' 
§  3.  Opening  defaults.'^* — Statutes  providing  for  the  opening  or  vacating  of 
default  judgments  are  remedial  and  should  be  liberally  construed,  doubts  being 
resolved  in  favor  of  the  applicant.''^  A  court  has  the  inherent  power/"  in  the 
exercise  of  a  judicial  discretion,"'  to  set  aside  a  default  judgment  and  allow  a  de- 
fense, and  where  the  discretion  is  exercised  in  setting  aside  the  judgment,  it  is  less 
apt  to  be  interfered  with  on  appeal  than  if  the  motion  had  been  denied."'  Defend- 
ant must  show  a  clear  case  of  diligence,""  a  meritorious  defense,®"  and  that  he  was 


51.  Plaintiff  having  filed  his  affidavit  with 
his  declaration  at  rules,  the  court  has  no 
authority  to  set  aside  the  office  judgment, 
regularly  entered,  until  the  defendant  has 
pleaded  to  issue  and  filed  his  counter-affidavit 
with  his  plea;  but  it  is  the  duty  of  such 
court,  in  the  absence  of  such  affidavit,  to 
enter  up  judgment  on  the  plaintiff's  affidavit. 
Defendant  failing  to  file  such  affidavit  at  the 
first  term  of  court  at  which  such  office  judg- 
ment becomes  final,  he  cannot  file  it  at  any 
succeeding  term  of  court.  Hurlburt  &  Sons 
V.  Straub  [W.  Va.]  46  S.  E.  163.  See  1  Curr. 
L.   914,  915. 

52.  Wm.  James'  Sons  &  Co.  v.  Gott  &  Ball 
[W.  Va.]  47  S.  E.  649.  The  court  could  not 
have,  on  its  own  motion,  entered  a  continu- 
ance to  have  such  effect.  Id.  Before  such 
office  judgment  becomes  final  by  such  entry, 
the  defendant  may  have  the  same  set  aside 
by  filing  his  counter-affidavit  and  pleading 
to  Issue.     Id. 

53.  Johnson  v.  Bridgeport  Deoxidized 
Bronze  &  Metal  Co.,  125  F.  631. 

54.  See  1  Curr.  L.  915. 

Note.  The  opening  of  judgments  for 
fraud,  accident  or  mistake  should  also  be 
consulted.  See  Judgments,  2  Curr.  D.  581. 
The  fact  that  a  judgment  was  taken  on  de- 
fault may  be  of  persuasive  force  in  apply- 
ing these  equitable  grounds  after  judgment 
has  become  final  so  that  the  default  cannot 
as  such  be  opened.  In  some  states  the  dis- 
tinction between  relief  from  a  default  and 
relief  from  the  judgment  is  almost  or  whol- 
ly lost  because  of  the  nature  of  the  pro- 
cedure and  the  similarity  of  the  grounds  on 
which  both  reliefs  must  rest.     [Editor]. 

55.  Johnson  v.  "Ware,  67  Kan.  840,  73  P.  99. 

56.  Acts  1902,  p.  272,  providing  for  filings 
on  subsequent  rule  days,  etc.,  prescribes  pro- 
cedure only.  Court  may  open  at  same  term 
if  so  advised.  Jett  v.  Farmers'  Bank,  25  Ky. 
L.   R.  817,  76  S.  W.  385. 

57.  Such  motion  is  addressed  to  the  sound 
legal  discretion  of  the  court,  and  unless  it 
appears  that  such  discretion  has  been  wrong- 
fully and  oppressively  exercised  an  appellate 
court  will  not  interfere.  Bggleston  v.  Royal 
Trust  Co.,  205  111.  170,  68  N.  E.  709;  Kapner 
V.  Samuels,  84  N.  T.  S.  195;  O'Meara  v.  In- 
terurban  St.  R.  Co.,  87  N.  T.  S.  405;  Stoll  v. 
Pearl  [Wis.]  99  N.  "W.  906;  White  v.  Gurney 
[Minn.]  99  N.  W.  889;  Roberts  v.  Kuhrt,  119 
Ga.  704,  46  S.  B.  856;  Pennsylvania  Fire  Ins. 
Co.  V.  Young  &  Co.,  25  Ky.  L.  R.  1350,  78  S. 
W.   127;  Hegaas  v.  Hegaas,  28  Mont.   266,   72 


P.  656;  Woodham  v.  Anderson,  32  Wash.  500, 
73  P.  536;  Greene  v.  Rowan  [Mont.]  74  P. 
456;  Copper  King  of  Arizona  v.  Johnson 
[Ariz.]  76  P.  594;  MoParlane  v.  MoParlane 
[Or.]    77   P.    837.     See    1   Curr.   L.    916,   n.    5. 

In  New  York,  the  supreme  court  may  in  its 
discretion  open  default  judgments.  The 
right  being  exercised  in  the  first  instance  at 
the  special  term,  the  action  taken  there  be- 
ing reviewable  by  the  appellate  division. 
The  Lawson  v.  Adams,  85  N.  Y.  S.  ,863.  The 
appellate  division  may  reverse  an  order  re- 
fusing to  open  such  default  judgment,  though 
there  has  not  been  an  actual  abuse  of  dis- 
cretion by  the  special  terra.     Id. 

58.  Harkness  v.  Jarvis  [Mo.]   81  S.  W.  44G. 

59.  Texas  Fire  Ins.  Co.  v.  Berry  [Tex.  Civ. 
App.]  76  S.  W.  219;  Gage  v.  Chicago  [111.] 
71  N.  E.  877. 

Mutual  Reserve  Fund  Life  Ass'n  v.  Scott 
[N.  C]  48  S.  B.  581.  That  the  allega- 
tions of  the  complaint  were  false  and 
fraudulent  and  that  a  witness  was  not 
properly  sworn  are  no  defenses,  defendant 
knowing  the  facts  at  the  time  of  trial.  Id. 
Refused  as  to  decree  pro  confesso  four 
months  after  final  decree  and  after  recogni- 
tion of  It  by  contract  and  otherwise.  Horner 
V.  White   [Fla.]   35   So.   662. 

60.  Bggleston  v.  Royal  Trust  Co.,  205  111. 
170,  68  N.  E.  709;  Hofman  v.  Burris  [111.]  71 
N.  B.  584;  Gage  v.  Chicago  [111.]  71  N.  E. 
877;  Klabunde  v.  Byron-Reed  Co.  [Neb.]  98 
N.  W.  182;  Everett  v.  Tabor,  119  Ga.  128,  46 
S.  E.  72;  McCall  v.  Miller  [Ga.]  47  S.  B.  920; 
Whitney  v.  Knowlton,  33  Wash.  319,  74  P. 
469.  Even  though  default  and  judgment  did 
not  result  from  defendant's  fault  or  neg- 
ligence. Gilchrist  Transp.  Co.  v.  Northern 
Grain  Co.,  204  111.  510,  68  N.  E.  558.  See  1 
Curr.  1..  916,  n.  7,  9. 

A  merltorloas  defense  is  a  claim  of  such 
merit  that  the  court  or  Jury  may  be  asked  to 
pass  upon  It.  Bradley  v.  McPherson  [N.  J. 
Eq.]  56  A.  303;  Boyd  v.  Williams  [N.  J.  Law] 
56  A.  135. 

Illnstrations.  Pleadings:  Counter-affidavits 
tending  to  show  that  the  defense  sought  to 
be  availed  of  by  defendants  in  their  answer 
would  be  unavailing,  an  order  denying  the 
motion  is  proper.  Sohrenkeisen  v.  Kroll,  85 
N.  Y.  S.  1072.  An  answer  to  the  application 
showing  that  defendant's  claim  to  have  been 
already  adjudicated  In  a  common-law  action 
negatives  defendant's  right  to  the  relief 
sought.  Horner  v.  White  [Fla.]  35  So.  662. 
Where  affidavit  of  merits  was   made  by  at- 
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prevented  from  making  such  defense  by  fraud,'^  accident,'"  surprise,"  mistake  of 
fact,°*  or  the  acts  of  the  opposite  party,*"  wholly  unmixed  with  any  fault  or  negli- 
gence," unless  excusable"'  on  his  own  part.  Loss  of  a  defense  will  justify  a  court 
of  equity  in  setting  aside  a  judgment  where  the  defendant  has  been  without  fault 
and  it  appears  that  he  has  a  meritorious  defense."'  Still  a  court  of  equity  will 
not  move  where  it  appears  that  a  motion  to  set  aside  the  judgment  has  been  passed 
on  at  law."'  An  exception  to  this  rule  exists  where,  after  such  motion  has  been 
disposed  of,  new  matter,  not  urged  in  support  of  the  motion,  comes  to  the  knowledge 
of  defendant,  and  which,  with  the  other  facts  urged,  constitutes  a  sufficient  ground 
for  setting  aside  the  judgment.'"  In  some  states,  default  judgments  in  divorce  pro- 
ceedings will  not  be  opened.''^ 

The  default  judgment  inadvertently  including  a  wrong  party,  the  court  may, 
on  motion  of  plaintiff,  made  immediately  after  discovering  the  mistake,  and  before 
any  one  has  been  prejudiced  thereby,  vacate  the  judgment  as  to  such  party.''" 

The  motion,  in  the  absence  of  statutory  provisions,  must  be  made  within  a 
reasonable  time,'"  and  during  the  term  in  which  the  default  judgment  was  ren- 


torney  and  failed  to  state  In  what  the  de- 
fense consisted,  or  the  belief  of  counsel  that 
the  party  had  such  a  defense,  held  insuffi- 
cient. Copper  King  v.  Johnson  [Ariz.]  76  P. 
694. 

Facts:  Fraudulent  grantee  admitting 
fraud  has  no  such  defense.  Johnson  v.  Rich- 
ardson, 67  Kan.  521,  73  P.  113.  Decree  of 
foreclosure  pro  confesso  will  not  he  opened 
to  let  in  defense  as  to  amount  if  a  Judgment 
at  law  has  been  had  on  the  debt  and  no  rea- 
son is  given  why  it  should  be  ignored.  Hor- 
ner V.  White  [Fla.]  85  So.  662. 

61.  Due  to  illiteracy.  Klabunde  v.  Byron- 
Reed  Co.  [Neb.]  98  N.  W.  182.  VPas  pre- 
vented by  the  fraud  of  the  other  from  en- 
tering an  appeal  or  making  a  motion  for  a 
new  trial.  Everett  v.  Tabor,  119  Ga.  128.  46 
S.  B.  72. 

62.  Death  of  counsel.  Snelling's  Adm'r  v. 
Lewis,  25  Ky.  L.  E.  1856,  78  S.  W.  1124. 
Papers  of  attorneys  thrown  into  confusion 
by  reason  of  their  moving  their  offices.  Law- 
son  V.  Adams,  85  N.  T.  S.  863. 

63.  Where  cause  was  improperly  or  with- 
out notice  transferred  from  one  calendar  to 
another.  Roberts  v.  Kuhrt,  119  Ga.  704,  46 
S.  B.  856;  Rosenberg  v.  Hassett,  86  N.  T.  S. 
865.  Where,  pending  a  suit  to  quiet  title, 
the  defendant  died  and  each  of  his  heirs  and 
devisees  retained  separate  counsel,  and,  ow- 
ing to  the  confusion  arising  therefrom,  no 
answer  was  filed,  held  surprise  and  default 
was  opened.  Bradley  v.  McPherson  [N.  J. 
Bq.]   56  A.   303.  _ 

64.  Keenan  v.  Daniells  [S.  D.]  99  N.  W. 
853.  The  fact  that  one  specially  appeared 
and  stood  thereon  for  appeal  does  not  con- 
stitute a  mistake  of  law  preventing  the  open- 
ing of  the  judgment.  McFarlane  v.  McFar- 
lane  [Or.]  77  P.  837.     See  1  Curr.  L.  915,  n.  2. 

65.  No  notice  of  suit  by  attorney  for  fees. 
Truitt  V.  Darnell  [N.  J.  Eq.]   55  A.  692. 

66  Lindquist  v.  Maurepas  Land  &  Lumber 
Co  112  La.  1030,  36  So.  843;  Hofmann  v.  Bur- 
ris"  210  111.  587,  71  N.  B.  584.  Neglect  of  at- 
torney. Brooks  v.  Delaware,  etc.,  R.  Co.,  88 
N  T  S  961;  Baltimore  &  O.  R.  Co.  v.  Ryan, 
^1  Iiid  App.  597,  68  N.  B.  923;  McAnally  V. 
Vlckry  [Tex.  Civ'.  App.]  79  S.  W.  857;  McCall 
V  Miller  [Ga.]  47  S.  B.  920.  Neglect  of  agent 
to   procure   counsel   has   been   held  suffleient 


(Barlow  v.  Burns  [N.  J.  Law]  57  A.  262),  and 
also  insufficient  (Texas  Fire  Ins.  Co.  v.  Berry 
[Tex.  Civ.  App.]  76  S.  W.  219)  to  open  the 
default  Judgment.  Negligence  in  not  being 
ready  for  trial  (O'Meara  v.  Interurban  St. 
E.  Co.,  87  N.  T.  S.  405;  Stoll  v.  Pearl  [Wis.] 
99  N.  W.  906),  anc/in  moving  for  vacation  of 
default  Judgment  (Keenan  v.  Daniells  [S.  D.] 
99  N.  W.  853),  are  grounds  for  refusing  to 
open  such  default.  No  excuse  for  absence  of 
attorney  being  offered,  the  default  "wiU  not 
be  reopened.  Greenberg  v.  Angerman,  84  N. 
T.  S.  244.  Defendant  appearing  to  contest 
the  damages,  the  cause  will  not  be  reopened. 
Barlow  v.  Burns  [N.  J.  Law]  57  A.  262.  Fail- 
ure of  the  court  to  specially  assign  a  case  for 
a  particular  day  of  the  term  at  w^hlch  It 
was  noticed  for  trial  is  no  excuse  for  plain- 
tiff's failure  to  appear  and  prosecute  the 
same  on  its  being  reached  in  its  regular  or- 
der. Stewart  v.  Gorham,  122  Iowa,  669,  98 
N.    W.    612. 

67.  Klabunde  v.  Byron-Reed  Co.  [Neb.]  98 
N.  W.  182.     See  1  Curr.  L.   915,  n.   3. 

Sxenses  held  suflaeient;  Answer  was  lost 
in  the  mails.  Boyd  v.  Williams  [N.  J.  Law] 
56  A.  135.  Defendant,  a  married  woman, 
knew  nothing  of  the  case  but  her  husband 
managed  same  wholly  without  her  knowl- 
edge. Aldrich  V.  Crump,  128  P.  984.  Failure 
to  appear  and  defend  being  unintentional. 
Johnson  v.  Ware,  67  Kan.  840,  73  P.  99. 
Where  attorney  had  good  ground  for  ad- 
journment which  he  failed  to  present  and 
judgment  was  taken  by  default  held  not 
abuse  of  discretion  to  open  default  on  the 
showing  of  the  ground  for  adjournment. 
Kapner  v.  Samuels,  84  N.  Y.  S.  195.  Pay- 
ment after  action  is  brought  authorizes  tlie 
opening  of  a  subsequent  default,  the  inter- 
position of  an  answer  pleading  full  payment, 
and  the  dismissal  of  the  complaint  on  proof 
thereof.  United  Wine  &  Trading  Co.  v. 
Platz,  86  N.  T.  S.  260. 

68,  69,  70.  Hofmann  v.  Burris,  210  111.  587, 
71   N.   B.   584. 

71.  Ballinger's  Ann.  Codes  &  St.  §  4880. 
Metier  v.   Metier,   32  Wash.   494,   73   P.    535. 

73.  Weston  v.  Citizens'  Nat.  Bank,  88  App. 
Dlv.   330,   84  N.  T.  S.   743. 

73.     People  v.  Davis  [Cal.]   77  P.  651.  '  Un- 
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dered/*  and  after  the  expiration  of  such  time,  the  judgment  being  valid  on  its 
face,  the  sole  remedy  of  the  aggrieved  party  is  to  be  found  in  a  new  action  in 
equity/'  or  proceeding  under  statute  for  relief  from  the  judgment.'"  It  must  be 
prosecuted  with  diligence.^''  The  motion  being  filed  at  the  same  term  that  the 
default  is  entered,  it  is  not  essential  to  the  retention  of  power  by  the  court  to  dis- 
pose of  the  motion  at  a  succeeding  term  that  the  motion  be  taken  under  advisement 
until  such  subsequent  term.'*  Neither  motion  nor  notice  to  the  adverse  party  is 
essential.  The  court  has  full  power  to  take  such  action  on  its  own  motion  and 
without  the  application  of  any  one,'*  though  in  some  states  a  motion,'"  supported 
by  affidavits,*^  must  be  made.  Neither  a  motion*"  nor  a  direct  suit*'  to  vacate  a 
default  judgment  is  the  same  as  an  application  for  a  new  trial.  A  default  judgment 
against  a  co-defendant  being  vacated  without  notice  to  the  other  defendants  jointly 
liable,  the  latter  must  object  without  delay.** 

The  affidavits  of  defendant  showing  a  meritorious  defense,  the  court  is  not 
authorized  to  try  the  merits  of  the  case  on  affidavits.'" 

The  court  may  on  opening  a  default  judgment  restrict  the  further  hearing." 
The  lien  of  the  default  judgment  may  be  retained  as  security  for  the  satisfaction 
of  any  judgment  plaintiff  may  recover,"  and  a  default  judgment  against  an  irre- 
sponsible defendant  being  opened,  the  defendant  should  also  be  required  to  give  a 
bond  for  costs.**  Defendant  cannot  complain  that  an  order  on  his  motion  opening 
the  default  was  not  entered  and  served  upon  him.*" 

An  application  to  open  a  default  judgment  being  dismissed  for  defects  in  the 
answer  tendered  does  not  bar  a  new  application  in  which  such  defects  are  reme- 
died;®" the  first  dismissal,  however,  bars  another  one  on  the  same  grounds  as  the 
first,  unless  it  affirmatively  appears  from  the  record  that  such  matters  were  not  con- 
sidered on  their  merits.*^ 

Appeal. — In  many  states,  by  statute,  an  appeal  lies  from  the  refusal  to  open 
a  default  judgment,"''  and  from  the  refusal  to  render  a  default  judgment."*     Affi- 


der  Code  Civ.   Proc.  5   473,  It  must  be   made 
within  one  year.     Id. 

74.  Cauley  v.  Wadley  Lumber  Co.,  119  Ga. 
648,  46  S.  E.  852;  Jett  v.  Farmers'  Bank,  25 
Ky.  L.  R.  817,  76  S.  W.  385;  Pennsylvania 
Fire  Ins.  Co.  v.  Young  &  Co.,  26  Ky.  L.  R. 
1360,  78' S.  "W.  127.     See  1  Curr.  L.  916,  n.  16. 

75.  People  v.  Davis  [CaL]  77  P.  651.  Order 
attempting  to  open  such  Judgment  after  ex- 
piration of  such  time  Is  void.     Id. 

76.  See  Judgments,  2  Curr.  L.   581. 

77.  Keenan  v.  Daniells  [S.  D.]  99  N.  W. 
853.  Where  not  supported  by  affidavit  and 
not  brought  on  for  hearing  until  several 
months  after  the  entry  of  final  decree,  and 
three  months  after  defendant  had  entered 
into  agreements  recognizing  the  final  decree 
held  abandoned.  Horner  v.  White  [Fla.]  36 
So.  662.     See  1  Curr.  L.  917,  n.  24. 

78.  Rev.  St.  1899,  §  1611.  Harkness  v.  Jar- 
vis    [Mo.]   81  S.  W.   446. 

79.  People  v.  Davis  [Cal.]  77  P.  661. 

80.  Code,  §  274.  Mutual  Reserve  Fund 
Life  Ass'n  v.  Scott  [N.  C]  48  S.  E.  581;  Pos- 
ter v.  Cimarron  Valley  Bank  [Okl.]  76  P.  146. 

81.  Gage  v.  Chicago  [111.]   71  N.  E.   877. 

82.  Within  the  meaning  of  a  statute  re- 
quiring a  motion  for  a  new  trial  to  be  filed 
within  four  days  after  the  rendition  of  Judg- 
ment. Harkness  v.  Jarvis  [Mo.]  81  S.  W. 
446. 

83.  Is  not  governed  by  the  same  statute 
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of  limitations,  but  by  Rev.  St.  1895,  art.  3358. 
Rose  V.  Darby  [Tex.  Civ.  App.]  76  S.  W.  799. 

84.  Weston  v.  Citizens'  Nat.  Bank,  88  App. 
Div.  330,  84  N.  T.  S.  743. 

86.  Gilchrist  Transp.  Co.  v.  Northern 
Grain   Co.,   204  111.  610,   68  N.  E.   558. 

86.  Brwin  v.  Archenhold  Co.  [Tex.  Civ. 
App.]  77  S.  W.  823.  An  order  providing 
that  the  case  be  opened  for  the  purpose  of 
hearing  such  matters  of  defense  as  go  to 
the  merits  of  the  answer,  and  that  the  cause 
be  tried  on  its  merits,  limits  the  hearing. 
Id.     See   1  Curr.  L.   916,  n.   10-12. 

87.  Boyd  v.  Williams  [N.  J.  Law]  56  A. 
135. 

88.  Brickel  v.   Train,   86  N.   T.   S.    292. 

89.  Greenberg  v.  Laeov,  84  N.  T.  S.  930. 

90.  91.  Oakes  v.  Zlemer  [Neb.]  98  N.  W. 
443. 

92.  An  order  denying  a  motion  to  open 
a  default  made  in  the  municipal  court  is  ap- 
pealable under  Laws  1902,  p.  1486,  o.  680. 
Schrenkeisen  v.  Kroll,  85  N.  T.  S.  1072.  The 
right  to  appeal  from  such  Judgment  arises 
under  Code  Civ.  Proc.  §  3046,  not  from  §  3057. 
Austen  v.  Columbia  Lubricants  Co.,  86  N. 
T.  S.  362;  Guase  v.  Sterling  Piano  Co.,  88 
N.   T.    S.    532. 

Contra:  Leavltt  v.  Epstein,  86  N.  T.  8. 
208. 

93.  Tennessee  River  Land  &  Timber  Co. 
V.  Butler,   134  N.  C.  50,  45  S.  E.  956. 


1074 


DEPOSITIONS  §  1. 


3  Cur.  Law. 


davits,'*  answer,"  and  other  papers  of  defendant,  to  be  available  on  appeal,  mnst 
be  made  a  part  of  the  record.  In  New  York,  on  appeal  from  a  default  judgment 
in  the  municipal  court,  the  affidavit  for  reversal  should  be  served  with  the  notice 
of  argument.'*  On  appeal  from  a  judgment  rendered  on  default,  the  court  will 
examine  the  evidence  to  see  if  it  is  sufficient  to  support  the  judgment.''  The 
plaintiff  objecting  to  a  motion  to  set  aside  a  default  judgment  solely  on  a  denial  of 
the  power  of  the  court  to  act  on  the  motion,  the  exercise  of  the  discretion  of  the 
court  in  setting  aside  the  judgment  is  conclusive  on  appeal."' 

§  4.  Operation  and  effect  of  default  and  proof  of  damages.^^ — Judgment  being 
rendered  by  default,  defendant  is  thereby  concluded  as  to  all  the  material  allegations 
of  the  complaint,^  save,  where  they  are  unliquidated,  as  to  the  amoimt  of  the  dam- 
ages.^  In  such  a  case,  he  may  contest  before  the  jury  the  amount  of  the  damages,  and 
to  this  end  may  not  only  rigidly  cross-examine  the  witnesses  for  the  plaintiff,  but 
also  introduce  evidence  in  his  own  behalf,' and  giving  notice  of  his  intention  to  de- 
fault and  move  for  a  hearing  in  damages,  upon  removal  of  the  cause  to  the  Federal 
court,  he  need  not  file  such  notice  a  second  time  in  that  court.*  A  default  judgment 
in  a  petitory  action  bars  defendant  from  setting  up  any  title  which  he  then  had  to 
the  property."  A  judgment  by  default  in  an  action  of  debt  on  judgment  is  gen- 
erally interlocutory  in  its  nature.'  One  purchasing  without  knowledge  of  or  reliance 
on  the  judgment  will  not  be  protected  upon  the  opening  of  the  default.' 
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Occasion  or  Necessity;  Right  to  Take 

Frocednrc       to       Obtain       Deposition 

Taking    the    Testimony    or    Kvidence 
Adduced  (1«75).     Notice  of  Hearing  and  At- 


5  1. 

(1074). 

§  2. 

(1075). 
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tendance  of  Witness  (1076).  Proceedings  at 
Hearing   (1076). 

§  4.     Returning   and   Fillns    (1077). 

§  5.     Suppression  Before  Trial  (1078). 

§  0.  Opening  and  Objections;  Use  as  Kri- 
dcnce    (1078). 


§  1.    Occasion  or  necessity;  right  to  LalceJ' — -The  right  is  entirely  statutory,^" 
the  court  having  no  inherent  or  common-law  power  to  order  the  taking  of  testi- 


09. 
1. 


04.  Whitney  v.  Knowlton,  S3  Wash.  S19, 
74  P.  469. 

95.  Rejected  on  a.  motion  to  set  aside  the 
default  judgment  and  file  such  answer. 
Jett  V.  Farmers'  Bank,  25  Ky.  L.  R.  817,  76 
S.   W.   385. 

96.  Austen  v.  Columbia  Lubricants  Co., 
85  N.  T.  S.   362. 

97.  Brooks  v.  Delaware,  etc.,  R.  Co.,  88 
N.  T.  S.  961. 

98.  Harkness  v.  Jarvls  [Mo.]  81  9.  W. 
446. 

See  1  Curr.  L.  917. 
Plttman  v.  Colbert  [Ga.]  47  S.  E.  948; 
Murphy  V.  Murphy,  141  Cal.  471,  75  P.  60; 
Dunfee  v.  Mutual  BIdg.  &  Loan  Ass'n,  206 
111.  133,  68  N.  B.  1052.  No  proof  need  be 
offered  the  complaint  being  verified.  God- 
ding V.  Rosslter  [Colo.  App.]  77  P.  1094. 
See   1   Curr.   L.    917,    n.   32. 

Appealability:  Default  judgments  are 
not  as  a  rule  appealable  by  the  defaulting 
party,  except  that  It  may  be  done  if  there 
is  a  jurisdictional  error  so  that  default 
could  not  be  taken.  See  Appeal  and  Re- 
view, 1  Curr.  L.  92.  n.  34-37. 

2.  Plttman  V.  Colbert  [Ga.]  47  S.  B.  948; 
Johnson  v.  Bridgeport  Deoxidized  Bronze 
&  Metal  Co.,  125  F.  631,  declaring  the  Con- 
necticut rule. 


3.  Pittman    v.    Colbert    [6a.]    47    S.    E. 

948.     See  1  Curr.  L.  917,  n.  34. 

4.  Johnson  v.  Bridgeport  Deoxidized 
Bronze  &  Metal  Co.,   125  P.   631. 

5.  Lindquist  v.  Maurepas  Land  &  Lumber 
Co.,  112  La.  1030,  36  So.  843.  Tills  rule  ex- 
tends not  only  to  an  absolute  title  then 
existing,  but  to  Inchoate  real  rights  which 
defendant  then  had  in  the  property,  which 
may  ripen  Into  a  title  of  ownership  under  a 
then  outstanding  title  of  a  person  other  than 
plaintiff.     Id. 

e.  So  held  where  a  commissioner  was 
appointed  to  assess  the  damages.  Leonard 
V.   Sibley  [Vt.)    56  A.   1015. 

7.  Code,  §  77.  Randall  v.  Barker,  67 
Kan.    774,   74   P.    240. 

8.  In  some  states,  testimony  given  at 
the  preliminary  hearing  of  a  criminal  case 
stands  on  the  same  footing  as  a  deposition 
[Pen.  Code,  §  686,  subd.  3].  People  v.  Le- 
wandowski  [Cal.]  77  P.  467.  See  Indictment 
and  Prosecution,  2  Curr.  L.  307.  The  testi- 
mony of  a  witness  before  a  master  is  a 
deposition  within  the  meaning  of  U.  S.  Rev. 
St.  §  824,  providing  for  costs  in  specified 
oases.  Matheson  v.  Hanna-Schoelkopf  Co., 
128   F.   162. 

9.  See   1    Curr.   L.    917. 

10.  Davis  Mach.  Co.  v.  Robinson,  42  Misc. 
52,   86   N.   T.   a   574. 
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mony.^^  There  must  be  a  suit  pending,^^  but  the  return  of  an  indictment  is  not 
deemed  necessary  in  criminal  cases  un&er  the  Louisiana  statute/*  and  in  New 
York,  issue  need  not  be  joined  as  to  all  defendants.^* 

The  e^ddence  sought  to  be  obtained  must  be  necessary,  material*'  and  rele- 
vant.** Thus,  where  the  facts  are  disputed  and  the  question  wholly  one  of  law,  a 
commission  will  not  issue.*''  There  must  be  sufficient  reason  why  the  attendance 
of  the  witness  cannot  be  procured.*'  Fictitious  parties  being  included  in  the  ap- 
plication as  witnesses,  the  motion  will  be  determined  solely  upon  the  right  of  the 
actual  parties  to  have  their  testimony  taken.**  A  commission  will  be  denied  where 
the  applicant  has  been  guilty  of  laches.^"  A  conditional  admission  of  the  evidence 
sought  to  be  obtained  by  the  deposition  is  no  ground  for  refusing  a  commission.^* 

§  2.  Procedure  to  obtain  deposition.^^ — ^Depositions  may  be  taken  by  commis- 
sion, or,  under  statutes  of  many  states,  on  notice,  the  length  of  notice  being  regu- 
lated by  statute.^^  Impossibility  of  attending  within  the  time  given  does  not  vitiate 
the  proceeding,^*  but  justifies  the  notary  in  ordering  a  continuance.^' 

§  3.  Talcing  the  testimony  or  evidence  adduced.'"'  Officers  authorized  to  take. 
— Judges  generally  have  the  power  to  take  depositions,^'  including  full  authority 


11.  Examination  of  a  witness  not  a  party 
to  the  trial  before  trial.  Davis  Maoh.  Co. 
V.    Robinson,    42   Misc.    52,    85   N.   T.    S.    574. 

12.  Rev.  St.  1899,  S  2877.  A  proceeding 
for  the  discovery  of  assets  belonging  to  a 
decedent's  estate  is  "a  suit  pending."  Bx 
parte    GfeUer,    178    Mo.    635,    77    S.   W.    552. 

13.  Construing  Act  No.  124,  p.  179,  of 
1896.  State  v.  Jackson,  111  La.  34S,  36  So. 
593. 

14.  Under  Code  Civ.  Proc.  §  888,  subd.  5, 
the  action  need  not  be  at  issue  as  to  all  the 
defendants  when  the  application  was  made. 
Boyes  v.  Bossard,  87  App.  Dlv.  605,  84  N. 
T.    S.    563. 

15.  In  a  criminal  case,  the  taking  of 
depositions  of  nonresidents  to  show  that 
defendant's  character  is  good  will  not  be 
allowed  where  the  state  stipulates  not  to 
attack  defendant's  character.  People  v. 
Goodman,  43  Misc.  608,  89  N.  T.  S.  522; 
Boyes  v.  Bossard,  87  App.  Dlv.  6*5,  84  N. 
T.   S.   563. 

16.  In  a  criminal  case,  the  taking  of  a 
deposition  to  show  that  the  complaining 
witness  has  been  Indicted  and  tried  for 
murder  will  be  refused.  People  v.  Good- 
man, 43  Misc.  508,  89  N.  T.  S.  522.  In  a 
criminal  prosecution,  a  deposition  will  not 
be  allowed  in  order  to  show  that  tha  com- 
plaining witness  had  obtained  an  unfair 
advantage  over  the  defendant  in  a  business 
transaction.  Id.  Examination  of  corporate 
officer  not  connected  with  corporation  at 
time  of  transactions  in  question,  refused. 
In  re  Thompson,  95  App.  Dlv.  542,  89  N.  Y. 
S.  4. 

17.  Action  for  breach  of  contract,  terms 
of  contract  and  acts  alleged  to  constitute 
the  breach  not  being  In  dispute.  Wilcox  v. 
Stern,   89  App.  Dlv.   14,    85  N.  T.  S.  159. 

18.  Generally  the  affidavit  must  show 
that  the  witness  is  about  to  depart  from 
the  state,  or  is  so  sick  as  to  afford  reason- 
able ground  to  believe  that  he  will  not  be 
able  to  attend  the  trial  [Construing  Code 
Civ  Proo.  §  872,  subd.  6,  a'nd  §  882].  Davis 
Mach.  Co.  V.  Robinson,  42  Misc.  62,  86  N. 
T.  S.  674.  The  right  to  a  dedimus  potes- 
tatem    exists,    in    the    Federal    courts,    when 


there  Is  a  well-grounded  apprehension  of  a 
failure  or  delay  of  Justice.  Rev.  St.  §  866. 
Where  certain  important  witnesses  had  left 
the  state  and  could  not  be  found,  and  other 
witnesses  might  not  be  on  hand  at  time  of 
trial,  dedimus  granted.  Zych  v.  American 
Car  a  Foundry  Co.,  127  F.  723.  See  1  Curr. 
L.  918,  n.  41.  Depositions  of  resident  wit- 
nesses under  letters  rogatory,  with  inter- 
rogatories attached,  ■will  be  ordered  taken, 
it  appearing  that  the  court  of  another  state 
cannot  do  complete  justice  between  the 
parties  without  such  testimony.  Shannon 
Mfg.  Co.  V.  McCaulley  &  Son  Co.  [Del. 
Super.]   56  A.   367. 

10.  Wilcox  V.  Stern,  89  App.  Dlv.  14,  85 
N.   T.   S.   159. 

30.  Held  properly  denied  where  by  stipu- 
lation of  plaintiff  defendant  had  an  oppor- 
tunity during  about  four  months  to  have 
his  testimony  taken  by  open  commission, 
but  took  no  steps  in  the  matter  until  plain- 
tiff had  regularly  moved  and  noticed  the 
cause  on  the  calendar.  Wilcox  v.  Stern,  89 
App.    Dlv.    14,    85    N.    T.    S.    159. 

31.  Where  defendants  sought  to  prove 
that  certain  persons  were  residents  of  a 
certain  country  which  plaintiff  agreed  to 
admit,  providing  defendant  admitted  they 
were  citizens  of  *  such  country.  Boyes  v. 
Bossard,    87    App.    Dlv.    605,    84   N.    T.    S.    563. 

33.     See  1   Curr.  L.  918. 

33.  The  Eufflclenoy  of  a  notice  to  take 
depositions,  as  to  time  of  service,  is  de- 
termined by  the  laws  of  the  state  where 
the  action  is  pending,  and  not  of  the  state 
where  the  depositions  are  to  be  taken.  In 
re  Wogan   [Mo.  App.]   77  S.   W.   490. 

24.  That  the  notice  given  the  adverse 
party  is  so  short  as  to  render  It  impossible 
for  his  attorney  to  be  present  is  not  con- 
clusive evidence  of  bad  faith  on  the  part  oi! 
those  taking  the  depositions  so  as  to  in- 
validate the  proceedings.  In  re  Wogan 
[Mo.    App.]    77    S.    W.    490. 

35.  In  re  Wogan  [Mo.  App.]  77  S.  W. 
490. 

26.     See   1  Curr.  D.   919. 

37.  In  Massachusetts,  Justices  of  the 
peace.     I/awson  v.   Rowley    [Mass.]    69  N.   E. 
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to  commit  a  witness  ior  contempt  if  he  refuses  to  be  sworn  or  give  testimony  in 
a  proper  ease;^'  biit  such  judge  has  no  jurisdiction  to  compel,  by  attachment,  the 
attendance  as  a  witness  of  a  nonresident  of  the  state,  who  is  beyond  its  boundaries, 
though  served  with  a  subpoena  while  temporarily  within  the  state."*  Notice  of  the 
taking  of  depositions  before  trial,  being  given  under  a  state  statute  before  the  re- 
moval of  the  cause  to  a  Federal  court,  a  special  commissioner  appointed  by  the  latter 
to  take  such  testimony  has  the  powers  conferred  by  the  state  statute  to  enforce 
the  attendance  of  witnesses.'" 

Notice  of  hearing  and  attendance  of  witness. — The  attendance  of  the  witness 
is  compellable  by  citation  or  subpoena,'^  and  where  the  commission  or  notice  does 
not  designate  the  time  of  taking,  due  notice  must  be  given  the  adverse  party 
thereof."" 

A  Federal  court  has  power  to  issue  a  subpoena  duces  tecum  to  compel  the 
production  of  books  or  papers  by  a  witness  being  examined  de  bene  esse  within 
the  district,*'  but  it  cannot  be  issued  by  the  clerk  or  by  the  notary  public  before 
whom  the  deposition  de  bene  esse  is  to  be  taken.'*  This  subpoena  does  not  issue  as 
a  matter  of  right,  the  court  being  obliged  to  inquire  into  the  matter  to  determine 
if  the  evidence  appears  to  be  material,  and  if  not  satisfied  on  this  point,  will  de- 
cline to  issue  the  writ."  A  subpoena  ad  testificandum  will  not  be  supplemented 
by  a  subpoena  duces  tecum  except  upon  proof  by  the  moving  party  that  such  books 
or  papers  are  material  upon  the  issues  presented  in  the  action;"  they  will  be 
produced  only  for  use  in  connection  with  the  testimony  of  the  witnesses,"  and  will 
not  be  produced  in  order  that  the  adverse  party  may  inspect  them."  An  officer  of  a 
corporation  not  appealing  from  an  order  ordering  him  to  produce  the  corporation's 
books  for  the  purpose  of  aiding  his  memory  cannot  refuse  to  produce  such  books 
on  the  ground  that  they  would  tend  to  incriminate  him,  and  his  refusal  to  so  do 
is  a  contempt  of  court." 

Proceedings  at  hearing. — As  to  whether  a  notary  public  has  the  power  to  punish 
the  witness  for  contempt,  on  his  refusing  to  answer  a  question^  there  is  a  conflict  of 


1082.  In  Nebraska,  a  county  Judge  has  the 
same  jurisdiction  and  powers  In  taking 
depositions  as  a  notary  public.  Olmstead  v. 
Edson  [Neb.]  98  N.  W.  415.  P.  L.  279,  pro- 
viding- for  the  taking  of  testimony  of  non- 
residents to  be  used  as  evidence  In  "any  of 
the  civil  courts  of  record"  in  the  common- 
wealth, applies  to  the  orphan's  court.  In 
re    Irvine's   Estate   [Pa,]    58   A.    617. 

as.  In  Nebraska,  a  county  judge  has  this 
authority.  Olmsted  v.  Edson  [Neb.]  98  N. 
W.  415.  In  Massachusetts,  justices  of  the 
peace  have  the  power  to  take  depositions 
but  no  power  to  commit  a  witness  for  con- 
tempt for  his  refusal  to  answer  the  ques- 
tions put  to  him,  though  such  witness  may 
be  compelled  to  answer  the  questions  by  a 
justice  of  the  supreme  or  superior  court. 
Lawson    v.    Kowley    [Mass.]    69    N.    E.    1082. 

89.  State  V.  Kennan,  33  "Wash.  247,  74  P. 
381 

30.  Zych  V.  American  Car  &  Foundry  Co., 
127   F.   723. 

31.  In  Vermont,  the  citation  for  the  tak- 
ing of  depositions  must  contain  the  name 
of  the  magistrate  before  whom  they  are  to 
be  taken.  V.  S.  1264.  Where  they  failed 
to  do  so,  held  properly  excluded.  Chase  v. 
■Watson,  76  Vt.  385,  66  A.  10.  A  subpoena 
requiring  a  defendant  In  an  action  In  an- 
other state  to   appear  and  give  his  deposi- 


tion will  not  be  set  aside  because  notice 
was  not  given  other  defendants.  In  re 
Shawmut  Mln.  Co.,  94  App.  Dlv.  166,  87  N. 
T.  S.   1059. 

32.  Under  Code  Prac.  art.  430.  Where 
the  testimony  of  an  infirm  witness  residing 
in  the  parish  was  to  be  taken  under  com- 
mission. Thibodeaux  v.  Thibodeaux,  112  La, 
906,  36  So.  800.  See  1  Curr.  L.  919,  n.  67-69. 
One  interpleading  after  the  depositions  are 
on  file  In  the  case  cannot  have  them  ex- 
cluded because  no  notice  was  given  him  of 
the  taking  thereof.  Miller  ■  v.  Campbell 
Commission    Co.,    13   Okl.    75,    74   P.    507. 

Missouri  Rev.  St.  1899,  §  2885  provides 
the  method  of  serving  notice  of  the  time 
and  place  of  taking  depositions  in  case  the 
adverse  party  and  his  attorney  are  resi- 
dents of  the  state,  and  does  not  require  the 
service  of  such  notice  at  the  place  of  their 
residence.  Swlnk  v.  Anthony  [Mo.  App.]  81 
S.  W.  916. 

33,  34,  35.  Dancel  v.  Goodyear  Shoe  Ma- 
chinery Co.,  128  P.  753. 

36.     In  re  Lee,  86  N.  Y.  S.  224. 
87.     Code   Civ.    Proo.    §§   1914,    1915.     In   re 
Lee,   86   N.   T.   S.   224. 

38.  In  re  Thompson,  96  App.  Dlv.  642,  89 
N.  T.  S.   4. 

39.  Pray  v.  Todd,  88  N.  T.  S.  650. 
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decisions,  some  courts  holding  that  he  has  such  power;*"  others  that  he  has  not,*^ 
and  that  a  statute  giving  him  such  power  is  unconstitutional,*^  though  in  these 
latter  states  the  court  has  the  power  to  punish  such  witness.*'  Witnesses  summoned 
to  have  their  depositions  taken  for  an  action  pending  in  another  state  must  comply 
with  the  subpoena,  where  all  the  requirements  of  the  state  where  the  action  is 
pending  as  to  notice  are  complied  with,**  and  can  be  compelled  to  answer  ques- 
tions.*"*  The  law  wiU  not  permit  a  litigant  to  obtain  the  appointment  of  an  ofBcer 
to  take  the  examination  of  certain  witnesses,  and,  when  they  are  produced,  deny 
the  right  of  the  officer  to  proceed  with  the  examination.*" 

In  the  absence  of  statute  or  rule,  the  presence  of  one  of  the  counsel  at  the 
taking  of  the  deposition  is  no  objection  to  it.*'  That  a  deposition  is  taken  through 
an  interpreter  does  not  affect  its  admissibility.*'  An  interrogatory  is  not  necessarily 
leading  because  it  admits  of  a  direct  affirmative  or  negative  answer;  it  must  also 
suggest  the  desired  answer.*'  The  answers  must  be  responsive  to  the  questions  or 
the  deposition  will  be  suppressed.""  The  deponent  asking  the  officer  taking  the 
deposition  how  he  should  answer  the  interrogatories,  the  question  should  be  taken 
as  referring  to  the  manner  of  answering,  not  what  the  answers  should  be,°^  and 
such  testimony  on  objection  will  be  excluded."^  The  opposite  party  should  be  al- 
lowed to  cross-examine  the  deponent."'  Statutes  directing  the  manner  of  preserving 
exhibits  produced  at  the  taking  of  the  deposition  are  generally  mandatory,"*  and 
where  such  exhibit  is  not  attached  to  the  deposition  as  required  by  statute,  it  is 
within  the  discretion  of  the  trial  court  whether  or  not  to  permit,  after  the  com- 
mencement of  the  trial,  the  withdrawal  of  the  deposition,  and  the  attachment 
thereto  of  the  exhibit."'  The  deposition  must  be  taken  and  certified  by  the  com- 
missioner appointed  by  the  court,  and  a  deposition  taken  and  certified  by  a 
stranger  though  with  the  consent  of  the  parties,  will  be  suppressed.""  The  court 
ordinarily  wiU  reserve  all  questions  upon  the  settlement  of  interrogatories  and  cross 
interrogatories  until  the  trial,  yet  where  the  right  to  cross-examine  is  abused  the 
court  will  restrict  the  examination  to  that  which  is  properly  cross-examination."^ 

§  4.  Returning  and  filmg.^^ — It  is  presumed  that  the  official  receiving  a  dep- 
osition has  observed  all  requirements  of  the  law.""  The  deposition  being  retained 
by  the  notary  and  personally  mailed  by  him,  it  makes  no  difference  whether  he 


40.  Ex  parte  GfeUer,  178  Mo.  635,  77  S. 
W.  552.  On  habeas  corpus  by  a  witness 
thus  committed,  the  notary's  determination 
as  to  the  relevancy  and  materiality  of  the 
evidence    sought   is    conclusive.     Id. 

41,  4a.  Burns  v.  Superior  Court  of  San 
Francisco,   140   Cal.  1,   73  P.  597. 

43.  Construing-  Code  Civ.  Proc.  §5  2021, 
1209,  2035,  2036.  Burns  v.  Superior  Court 
of  San  Francisco,   140  Cal.   1,   73  P.  597. 

44.  In  re  Lee,  85  N.  T.  S.  224. 

45.  In  re  Randall,  90  App.  Dlv.  192,  86  N. 
T.   S.  1089. 

46.  Zych  V.  American  Car  &  Foundry 
Co.,   127   F.    723. 

47.  Hurd's  Rev.  St.  1899,  o.  148  is  Inde- 
pendent of  c.  51,  and  hence  the  presence  of 
proponent's  attorneys  at  the  taking  of  the 
depositions  of  nonresident  attesting  wit- 
nesses to  a  will  is  no  ground  for  striking 
it  from  the  flies.  In  re  Arrowsmith's  Estate, 
206  111.   352,   69  N.  B.   77. 

48.  People  v.  Lewandowskl  [Cal.]  77  P. 
467. 

49.  Missouri,  etc.,  R.  Co.  v.  Baker  [Tex. 
Civ.   App.]    81    S.    W.    67. 


60.  To  the  question  as  to  how  long,  how 
often,  and  what  kind  of  narcotics  deponent 
had'  been  taking,  she  replied  that  she  had 
been  sick  for  sometime,  not  able  to  wait 
on  herself,  had  suffered  all  the  time  and 
had  taken  chloral  when  she  suffered  In- 
tense pain,  held  answer  responsive  to  the 
questl6n.  Garner  v.  Risinger  [Tex.  Civ. 
App.]   81  S.  W.  343. 

51,  82.  Shannon  v.  Marchbanks  [Tex.  Civ. 
App.]    80    S.    "W.    860. 

53.  Bwell  V.  Tye,  25  Ky.  L.  R.  976,  76  S. 
W.    875. 

64.  Rev.  St.  1899,  §  2903  Is  mandatory. 
,Crane  Co.  v.  Neel  [Mo.  App.]  77  S.  W. 
766. 

55.  Crane  Co.  v.  Neel  [Mo.  App.]  77  S.  W. 
766. 

56.  Kroell  v.  State,  139  Ala,  1,  36  So.  1025. 

67.  Treadwell  v.  Greene,  89  App.  Div.  60, 
85  N.  T.  S.  318. 

68.  See  1  Curr.  L.  920. 

69.  That  he  has  properly  given  notice  to 
the  parties.  Simonds  v.  Cash  [Mich.]  99  N. 
W.  764. 
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prepared  the  certificate  to  that  effect  before  or  after  placing  the  deposition  in  the 
envelope.** 

§  5.  Suppression  before  trial.^^ — A  party  cannot  examine  a  witness  for  the 
purpose  of  eliciting  favorable  testimony,  and  at  the  same  time  retain  the  right  to 
suppress  his  deposition  if  it  strengthens  the  cause  of  Ms  adversary.*^  Depositions 
taken  by  a  person  before  he  has  properly  become  a  party  to  the  suit  will  generally  be 
suppressed."^  The  deposition  not  being  regularly  and  correctly  taken  and  returned, 
the  remedy  is  a  motion  to  suppress.**  Depositions  not  being  returned  before  trial, 
the  fact  that  the  motion  for  their  suppression  was  not  made  until  then  does  not 
make  their  exclusion  erroneous.*'  A  deposition,  taken  under  a  notice  served  by  mail, 
will  be  suppressed,  it  not  appearing  that  proof  of  placing  the  notice  in  the  post 
office  in  due  season  was  made  in  the  presence  of  the  attorney  of  the  other  party 
and  not  repelled.** 

§  6.  Opening  and  objections;  use  as  evidence.'^'' — Objections  must  be  made 
within  the  time  allowed  by  statute  or  they  are  waived.*'  It  is  always  competent  for 
a  litigant  to  waive  such  objections  to  a  deposition  as  the  law  enables  him  to  make."" 
Parties  may,  by  stipulation  or  silent  acquiescence  in  the  introduction  of  the  state- 
ment or  affidavit  of  a  party,  waive  the-  right  or  opportunity  to  cross-examine 
him,  and  the  prescribed  forms  of  taking  and  certifying  his  testimony.™  Ob- 
jections may  be  waived  and  lost  by  not  being  seasonably  taken  upon  trial.'^  An 
objection  that  the  notice  did  not  state  the  names  of  the  witnesses  to  be  ex- 
amined is  waived  by  the  adverse  party  appearing  and  cross-examining  the  wit- 
nesses.''' The  waiver  of  an  objection  to  the  introduction  of  a  deposition  in 
chancery  does  not  waive  all  objections  to  its  admission  and  use  in  a  subsequent 
action  at  law.^'  The  objections  must  point  out  the  particular  parts  challenged.'^* 
Overruling  an  objection  to  an  answer  to  an  interrogatory  is  not  prejudicial  where 
practically  the  same  testimony  is  admitted  without  objection  in  answer  to  another 
interrogatory.^^  Objectionable  questions  and  answers  must  be  excepted  to  specific- 
ally,'* and  such  exceptions  must  appear  in  the  record  in  order  to  be  available  on 


60.  Riser  V.  Southern  R.  Co.  [S.  C]  16  S. 
E.    47. 

61.  See    1    Curr.    L.    920. 

62.  Babcock  v'  Ormsby  [S.  D.]  100  N. 
W.    759. 

63.  Where  there  were  nonresident  de- 
fendants who  had  only  been  served  by  pub- 
lication and  had  not  appeared.  Riviere  v. 
Wllkens,  31  Tex.  Civ.  App.  454,  72  S.  W.  60S. 

64.  Not  by  introducing  the  witness  and 
permitting  him  to  correct  the  statements 
made  in  the  deposition.  Hord  v.  Gulf,  etc., 
R.   Co.    [Tex.   Civ.  App.]    76   S.  "W.  227. " 

03.  Kroell  v.  State,  139  Ala,  1,  36  So. 
1025. 

66.  Stokes  V.  Hardy  [N.  J.  Law]  58  A.  650. 

67.  See   1   Curr.  1^   921. 

68.  Under  Comp.  Laws  1897,  §§  10,  139, 
objections  that  certain  exhibits  were  not 
attached  to  a  deposition  and  that  notice  of 
the  return  was  not  given  must  be  made 
within  three  days  after  notice  of  return,  it 
not  appearing  affirmatively  that  the  notice 
of  return  was  not  given.  Simonds  v.  Cash 
[Mich.]    99  N.  W.   754. 

69.  A  party  litigant  having  consented 
that  the  removal  of  a  cause  to  the  Federal 
court  should  not  interrupt  the  taking  of 
depositions  then  In  progress  is  limited  to 
the  right  to  object  to  the  testimony  elicited 
before  the  commissioner  on  the  trial  of  the 
case   for   the   reasons   mentioned   In  Rev.   St. 


§§  863,  865  [U.  S.  Comp.  St.  1901,  pp.  661, 
663].  Zyeh  v.  American  Car  &  Foundry  Co., 
127   F.    7  23. 

70.  United  States  v.  Homestake  Mln.  Co. 
[C.   C.  A.]    117   F.   481. 

71.  That  the  deposition  contained  incom- 
petent matter  and  was  not  properly  intro- 
duced. Hetzel  V.  Easterly,  96  App.  Dlv.  517, 
89  N.  T.  S.  154.  A  deposition  will  not  be 
quashed  for  irregularities  after  the  trial 
has  begun  where  sufficient  opportunity  was 
given  to  object  thereto  before  [Code,  § 
1360].  Womaok  v.  Gross,  135  N.  C.  378,  47 
S.   E.   464. 

72.  Babcock  v.  Ormsby  [S.  D.]  100  N.  W. 
759. 

73.  Reed   v.    Gold    [Va.]    4^5    3.    E.    868. 

74.  Where  the  deposition  covered  Ave 
closely  typewritten  pages,  and  embraced 
many  subjects,  some  matters  therein  being 
clearly  admissible,  an  objection  that  the 
testimony  is  based  on  hearsay  and  on  the 
witness'  understanding  held  properly  over- 
ruled. Ward  V.  Cameron  [Tex.]  80  S.  W. 
69. 

75.  Missouri,  etc.,  R.  Co.  v.  Baker  [Tex. 
Civ.  App.]    81   S.  W.    67. 

76.  Louisville  &  C.  Packet  Co.  v.  BottorfC, 
25  Ky.  L.  R.  1324,  77  S.  W.  920.  The  record 
of  an  objection  to  a  deposition  in  that  it 
was  not  taken  in  compliance  with  the  stipu- 
lation  for   taking  the   same  must   point   out 
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appeal.'^  The  bill  of  exceptions  must  negative  waiver  of  notice  in  order  to  render 
an  objection  to  a  deposition  for  lack  of  notice  available  on  appeal.'* 

In  the  absence  of  a  statute,  failure  of  the  officer  taking  the  deposition  to  affix 
his  official  seal  to  the  same  will  not  justify  the  rejection  of  the  deposition  if  the 
authority  of  the  officer  be  otherwise  sufficiently  shown/"  the  prevailing  practice 
being  to  admit  a  deposition  in  evidence  if  the  court  is  satisfied  that  it  was  taken 
in  the  manner  provided  by  law  before  an  authorized  officer,  and  has  not  been 
tampered  with  to  the  detriment  of  the  adverse  party.*"  A  party  being  given  full 
opportunity  to  obtain  evidence  to  meet  the  effect  of  certain  depositions,  he  cannot, 
on  failing  to  obtain  such  evidence,  object  to  the  admission  of  the  depositions  on  the 
ground  that  he  was  not  a  party  to  the  action  at  the  time  of  taking  them.'^  Ob- 
jections to  the  admission  in  evidence  of  a  deposition  on  a  ground  going  only  to 
the  time  or  manner  of  taking  the  same  must  be  presented  by  a  motion  to  suppress, 
and  cannot  be  made  for  the  first  time  at  the  trial  ;'^  such  an  objection  being  over- 
ruled, it  is  to  be  presumed  on  appeal  that  it  was  first  made  at  trial.*'  A  deposi- 
tion being  rejected  in  limine  as  invalid,  it  is  not  incumbent  on  the  party  offering 
it  to  give  evidence  of  grounds  for  its  admission.**  No  incompetency  of  a  witness 
appearing,  an  objection  to  the  reading  of  his  deposition  as  a  whole  is  without 
merit.*' 

In  the  absence  of  an  agreement  to  the  contrary,  depositions  taken  in  one 
suit  cannot  be  used  ia  another  unless  the  parties  are  the  same,  or  axe  in  privity, 
and  the  subject-matter  of  the  suits  is  also  the  same.*' 

It  is  a  general  rule,  subject  to  exceptions,  that  an  adverse  party  may  read 
upon  trial  a  deposition  taken  by  the  other;*'  this  rule  does  not  apply  to  incom- 


whereln  It  differed  in  order  to  be  available 
on  appeal.  Oliver  v.  Oregon  Sugar  Co.  [Or.] 
76  P.  1086. 

77.  Must  appear  In  the  bill  of  evidence. 
Louisville  &  C.  Packet  Co.  v.  BottorfE,  25 
Ky.  L.  R.  1324,  77  S.  W.  920.  Must  be  stated 
in  the  bill  of  exceptions.  Ward  v.  Cameron 
[Tex.]   80  S.   W.   69. 

78.  Texas  &  P.  R.  Co.  v.  Murtishaw  [Tex. 
Civ.   App.]    78   S.  W.   953. 

79.  Where  notary's  signature  and  seal 
"were  placed  on  the  page  preceding  his  cer- 
tificate, held,  construing  Rev.  Code  Civ. 
Proc.  §§  520,  153,  not  a  fatal  defect.  Kin- 
kade  v.  Howard  [S.  D.]  99  N.  W.  91. 

80.  Kinkade  v.  Howard  [S.  D.]  99  N.  W. 
91. 

81.  Kosmerl  v.  Mueller  [Minn.]  97  N.  W. 
660. 

82.  83.  Oliver  v.  Oregon  Sugar  Co.  [Or.] 
76    P.    1086. 

84.  Womack  v.  Gross,  135  N.  C.  S78,  47  S. 
E.    464. 

85.  Louisville  &  C;  Packet  Co.  v.  Bot- 
torfC,   25  Ky.  L.   R.  1324,  77  S.  W.   920. 

86.  Except  by  agreement,  a  deposition 
taken  by  the  defendant  in  a  suit  brought  by 
one  creditor  to  set  aside  a  fraudulent  con- 
veyance cannot  be  used  by  the  defendant  in 
another  suit  brought  by  another  creditor  to 
impeach  the  same  conveyance.  Miller  v. 
Gillispie,  64  W.  Va.  450,  46  S.  E.  451.  Prior 
to  his  death,  decedent  sued  defendant  for 
personal  injuries  caused  by  its  negligence; 
after  his  death,  his  children  filed  an  amend- 
ed petition,  claiming  damages  for  his  death, 
and  for  his  injuries  in  the  event  that  they 
did  not  produce  his  death.  Held,  deposition 
of  decedent  taken  while  the  action  was 
pending  in  his  name   was  admissible  on  the 


trial  of  the  action  by  his  children.  St.  Louis 
Southwestern  R.  Co.  v.  Hengst  [Tex.  Civ. 
App.]  81  S.  W.  832.  Different  parties.  In 
re  Edgerly's  Estate  [Minn.]  99  N.  W.  896. 
A  deposition  taken  in  a  chancery  suit  can- 
not be  used  after  the  deponent's  death,  in 
an  action  at  law  concerning  the  same  trans- 
action, the  Issues,  however,  being  dissim- 
ilar. Reed  v.  Gold  [Va.]  46  S.  E.  868;  Cen- 
tral Bank  of  Kansas  City  v.  Thayer  [Mo.] 
82  S.  W.  142. 

NOTE].  ITse  of  deposition  In  another  trial: 
A  deposition  taken  in  another  and  different 
cause  is  not  competent  evidence  against  one 
not  a  party  to  the  suit  in  which  it  was 
taken  to  prove  any  fact,  except  it  may  be 
proper  for  the  purpose  of  showing  notice 
of  the  pendency  of  the  proceeding  in  whieli 
it  was  used.  Cookson  v.  Richardson,  69  III., 
137. — From  note  to  Fearn  v.  West  Jersey 
Ferry  Co.  [Pa.]  13  L.  R.  A.  366. 

87.  Where  deponent  would  have  been  a 
competent  witness  for  plaintiff,  his  deposi- 
tion taken  by  defendant  may  be  read  by 
plaintiff  at  the  trial.  St.  Barnard  Coal  Co. 
v.  Southard,  25  Ky.  L.  R.  638,  76  S.  W.  167. 
When  interrogatories  are  crossed,  either 
party  may  use  the  deposition  on  the  trial 
and  the  party  taking  the  same  cannot  ob- 
ject to  the  answers  to  the  questions  though 
detrimental  to  his  interest.  First  Nat. 
Bank  v.  Edwards  [Tex.  Civ.  App.]  81  S.  W. 
541.  Where  the  deposition  was  regularly 
taken  and  an  answer  to  an  interrogatory 
was  responsive,  there  being  nothing  to  show 
that  the  interrogatories  were  not  crossed 
or  that  the  deposition  was  not  in  such  form 
that  defendants  had  not  the  right  to  intro- 
duce the  questions  and  answers  in  evidence, 
held  defendants   could  introduce  the  answer 
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petent  evidence.'*  A  party  by  offering  a  deposition  taken  by  his  adversary  adopts 
it  as  Ms  own,  and  wiU  not  be  allowed  to  deny  its  competency  or  legality,  or  to 
impeach  the  veracity  of  the  witness.*'  A  deponent  being  called  by  the  opposite 
party  to  give  aflBrmative  testimony  differing  from  that  given  in  the  deposition, 
he  thereby  becomes  his  witness,  at  least  to  the  extent  of  the  testimony  given,'" 
thus  allowing  the  party  procuring  the  deposition  to  impeach  the  testimony  thus 
given.'^  Permitting  the  reading  of  a  deposition  after  the  deponent  has  testified 
on  the  trial  lies  in  the  discretion  of  the  trial  court,'"  and  a  ruling  thereon  will 
afford  no  ground  for  reversal  unless  it  is  made  to  appear  that  such  discretion 
was  abused  to  appellant's  injury."  Such  deposition  may  be  read  in  evidence  to 
sustain  the  deponent,  an  attempt  having  been  made  by  the  opposite  party  to  im- 
peach him.'* 

The  deposition  of  one  in  court  ready  and  willing  to  testify  will  be  excluded," 
except,  in  some  states,  in  the  case  of  an  adverse  party."  It  appearing  from 
the  deposition  of  a  witness  that  he  is  a  nonresident  of  the  county,  it  is  un- 
necessary for  the  party  offering  the  deposition  in  evidence  to  first  prove  that  the 
witness  is  not  present  in  the  court  room  or  in  the  county."' 

Depositions  taken  under  interrogatories  are  admissible  against  aU  parties 
notified  to  cross  the  interrogatories,  though  the  cause  is  not  at  issue."  Federal 
statutes  do  not  authorize  the  use  of  depositions  of  witnesses  taken  before  trial,  in 
the  Federal  court,  except  on  the  showing  of  the  circumstances  prescribed  by  IT. 
S.  Eev.  St.  §§  863,  866."  In  a  suit  by  a  trustee  in  bankruptcy  to  set  aside  a 
transfer  made  by  the  bankrupt,  it  is  error  to  admit  in  evidence  as  part  of  a  deposi- 
tion of  the  bankrupt  a  copy  of  testimony  given  by  him  before  the  referee,  though 
he  admits  the  same  to  be  true  and  adopts  it  as  part  of  his  deposition.^  A  deposi- 
tion cannot  be  introduced  in  a  case-  in  which  it  is  not  filed,  no  notice  having 
been  given  the  opposite  party  that  it  was  expected  to  introduce  it."  An  answer 
to  an  interrogatory  in  a  witness's  deposition,  containing  pertinent  and  imper- 


to  such  interrogatory  as  evidence  In  their 
favor.  Everett  v.  Kemp  [Tex.  Civ.  App.] 
80  S.  W.  534.  In  a  suit  against  a  surviving 
executor  for  an  accounting,  the  executrix 
of  a  deceased  executor  heing  made  a  party 
on  petition  of  the  surviving  one,  deposi- 
tions taken  in  the  case  before  she  became 
a  party  were  properly  used  thereafter. 
Owens  V.  Owens'.  Estate  [Miss.]  37  So.  149. 
See  1  Curr.  L.  922,  n.  7. 

NOTE.  Exceptional  In  the  class  of 
cases  in  which  these  exceptions  occur,  the 
witness  whose  deposition  is  sought  to  be 
read  is  Incompetent  to  testify  in  behalf  of 
the  party  against  whom  he  Is  called,  but  is 
made  so  by  the  party  entitled  to  use  him, 
first  taking  his  deposition;  or  where  the 
testimony  is  incompetent  as  against  the 
adverse  party,  but  made  competent  by  the 
party  offering  it.  See  Sullivan  v.  Norrls,  71 
Ky  (8  Bush)  521. — From  St.  Barnard  Coal 
Co.  v.  Southard,  25  Ky.  L.  R.  638,  76  S.  W. 
167. 

88.  First  Nat.  Bank  v.  Edwards  [Tex. 
Civ.  App.]   81   S.  W.   641. 

89.  Von  Tobel  V.  Stetson  &  Post  Mill  Co., 
32   Wash.   683.   73   P.   788. 

90.  Hord  V.  Gulf,  etc.,  R.  Co.  [Tex.  Civ. 
App.]   76  S.  W.   227. 

91.  Notary  taking  deposition  allowed  to 
testify  as  to  correctness  of  same  and  an- 
swers given,  such  testimony  also  being  ad- 
missible  In   order   to    show   prior   contradic- 


tory statements.     Hord  v.  Gulf,   etc.,  R.   Co. 
[Tex.   Civ.  App.]    76  S.  W.   227. 

92,  93,  94.  Wilson  V.  Wilson  [Tex.  Civ. 
App.]  79  S.  W.  839. 

95.  Handy  &  Co.  v.  Smith  [Conn.]  58  A. 
694.  The  deposition  of  an  employe  of  a 
corporation  is  not  admissible  In  an  action 
against  such  corporation,  where  the  de- 
ponents are  present  at  trial  subject  to  be 
called  and  examined  as  witnesses.  Also 
construing  Rev.  St.  1898,  §  4096,  as  amended 
by  Daws  1901,  p.  328,  c.  244,  allowing  such 
a  deposition.  Hughes  v.  Chicago,  etc.,  R. 
Co.  [Wis.]  99  N.  W.  897.  But  see  1  Curr. 
D.   922,  n.  16. 

96.  Code  Civ.  Proc.  5  882.  In  a  suit  to 
foreclose  a  mortgage  a  defendant  who  had 
guaranteed  the  note  tn  purported  payment 
of  which  the  mortgage  was  transferred  to 
plaintiff  is  an  adverse  party  as  to  her  co- 
defendants.  Hetzel  V.  Eeisterly,  96  App. 
Dlv.   617,   89   N.   T.   S.   154. 

97.  Chicago,  etc.,  R.  Co.  v.  Krayenbuhl 
[Neb.]  98  N.  W.  44.  See  1  Curr.  L.  922,  n. 
15. 

98.  Union  Iron  &  Foundry  Co.  v.  Sonne- 
fleld    [La.]    37   So.   20. 

99.  Zych  V.  American  Car  &  Foundry  Co., 
127   F.   723. 

1.  Bonnie  &  Co.  v.  Perry's  Trustee,  25 
Ky.  L.   R.   1560,  78  S.  W.   208. 

2.  Central  Bank  of  Kansas  City  v.  Thay- 
er  [Mo.]   82  S.  W.  142. 
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tinent  matter,  the  court  may  exclude  such  part  of  the  answer  as  is  impertinenti 
and  admit  the  balance.'  A  deposition  is  not  conclusive  agaiost  the  party  taking 
it,  even  as  to  statements  against  his  interest.*  Depositions  taken  and  read  in 
inferior  courts  are  generally  admitted  on  appeal  where  the  case  is  tried  de  novo." 

Generally,  a  deposition  can  only  be  used  in  criminal  cases  where  the  witness 
cannot  with  due  diligence  be  foimd  in  the  state,  the  question  as  to  whether  he 
can  be  so  found  being  one  of  fact  for  the  court.' 

The  sustaining  of  an  objection  to  an  answer  to  an  interrogatory,'  or  the 
improper  reception  ia  evidence  of  a  deposition,  is  not  prejudicial,  the  deponent 
being  called  to  the  stand  and  testifying  to  the  same  facts.* 

DESCENT  AND  DISTRIBUTION. 


J  1.     I/a-w  Governing  Descent  (1081). 

§  a.  Persons  Entitled  to  Share  or  Inherit 
(1082).    Proof  of  Heirship  or  Kinship  (1084). 

§  3.  Inheritable  and  Distributable  Prop- 
erty  (1085). 


9  4.  Course  of  Descent  and  Distribution 
(1089). 

§  5.  Q,nantlty  of  Estate  or  Share  Acquired 
(1091). 

§  6.  Husband  or  Wife  as  Heir  (1091). 
Widow's   Quarantine    (1093). 


§  1.  Law  governing  descent.^ — ^In  some  states,  the  term  "succession"  is  used 
to  denote  the  coming  in  of  another  to  take  the  property  of  one  who  dies  without 
disposing  of  it  by  will.^"  The  right  is  wholly  governed  by  statute."  The  pur- 
pose of  statutes  of  descent  and  distribution  is  to  provide  for  the  transmission  of 
title  at  death  in  case  of  intestacy,  and  to  regulate  the  division  of  estates  among 
beirs.^^  One  cannot  change  the  distribution  of  his  estate  under  the  statute  with- 
out a  vdll.^'  An  inheritance  tax  law  is  not  a  law  of  descent  which  is  changeable 
only  by  general  enactment.**  The  law  in  force  at  the  time  of  intestate's  death 
controls.*' 

The  distribution  of  personalty  is  governed  by  the  law  of  decedent's  domi- 
cile, and  of  realty  by  the  law  of  its  situs.**  Where  the  law  of  descent  of  a  for- 
eign nation  is  not  pleaded,  it  will  be  presumed  to  be  the  same  as  that  of  the 
forum  in  which  the  trial  is  had.*' 


8.  Sherman  Oil  &  Cotton  Co.  v.  Dallas 
on  &  Refining  Co.  [Tex.  Civ.  App.]  77  S.  W. 
961. 

4.  Does  not  estop  him  to  deny  the  truth 
of  such  statements.  Von  Tobel  v.  Stetson 
&  Post  Min  Co.,   32  Wash.  683,  73  P.   788. 

5.  In  re  Arrowsmlth's  Estate,  206  111.  362, 
69   N.  B.   77. 

e.  Facts  as  to  search  made  considered 
and  held  sufficient  to  allow  the  use  of  such 
deposition,  also  the  allowance  of  subpoenas 
issued  and  returned  unserved,  as  evidence 
on  this  point  held  correct  [Pen.  Code,  §  686, 
subd.  3].  People  v.  Lewandowskl  [Cal.]  77 
P.  467. 

7.  Sherman  Oil  &  Cotton  Co.  v.  Dallas 
OH  &  Refining  Co.  [Tex.  Civ.  App.]  77  S. 
W.    961. 

8.  Hetzel  v.  Easterly,  96  App.  DIv.  517, 
89  N.  T.  S.  154. 

9.  See   1   Curr.  L.    922. 

10.  Cal.  Code  Civ.  Proc.  5  1383.  In  re 
Miner's  Estate,   143   Cal.   194,   76  P.   968. 

11.  Stewart  v.  Skolfleld  [Me.]  58  A.  56. 
Right  to  take  by  descent  arises  solely  by 
operation  of  law.  Waldermeyer  v.  Loeblg 
[Mo.]   81  S.  W.  904. 

12.  Not  primarily  a  homestead  or  ex- 
emption   law    and    cannot    restrict    constitu- 


tional  provisions    In    regard    thereto.      Cross 
V.  Benson  [Kan.]    75  P.   558. 

IS.  By  agreement  with  father,  whereby 
latter  is  to  distribute  It.  Rohn  v.  Rohn, 
204  111.  184,  68  N.  E.  369. 

14.  In  re  Magnes'  Estate  [Colo.]  77  P.  853. 

15.  Spurlock  V.  Burnett  [Mo.]  81  S.  w! 
1221.  Rights  vested  under  laws  of  Chero- 
kee Nation  (Comp.  Laws  1892,  §  518,  p. 
267),  not  affected  by  repeal  of  such  laws  by 
the  Curtis  bill  (Act  June  28,  1898,  c.  617, 
30  Stat.  495).  Nlvens  v.  Nivens  [Ind.  T.] 
76  S.  W.  114.  An  alien's  right  to  take  real 
estate  by  descent  is  governed  by  the  stat- 
utes in  force  at  the  time  of  the  death  of  the 
owner  thereof  through  whom  he  claims  ti- 
tle. Stewart  v.  Russell,  91  App.  Div.  310, 
86  N.  Y.  a.  625.  The  New  Jersey  statute 
to  prevent  lapses  (Act  March  29,  1887,  P. 
Xj.  63)  does  not  operate  in  favor  of  a  devi- 
see's children,  where  he  died  before  the  act 
took  efeect.  Relchle  v.  Steitz,  64  N.  J.  Bq. 
789,   56  A.   741. 

16.  Distribution  of  property  in  New 
Tork,  owned  by  resident  of  Switzerland  is 
governed  by  law  of  latter  country,  subject 
to  payment  of  debts  and  expenses  of  ad- 
ministration [N.  Y.  Code  Civ.  Proc.  5  2694]. 
In   re   Barandon's  Estate,   84   N.   Y.   S.   937. 

17.  Complaint    showed    that    parties    were 
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§  2.  Persons  entitled  to  share  or  inherit}-^ — ^An  heir  is  one  upon  whom 
the  law  casts  an  estate  of  inheritance  immediately  upon  the  death  of  the  owner/' 
and  the  mere  fact  that  he  has  been  long  unheard  from  cannot  of  itself  divest  such 
right.'"  One  becomes  an  heir  only  on  the  death  of  the  ancestor,*"^  and  bis 
capacity  to  take  by  descent  must  exist  at  the  time  such  descent  occurs.^^ 

The  word  "descendant"  means  one  who  proceeds  from  the  body  of  another, 
however  remotely,  and  is  co-extensive  with  "issue."'* 

A  contingent  remainder  descends  to  the  heirs  of  the  remainderman  as  they 
exist  at  the  time  of  his  death.'*  But  if  the  contingency  be  as  to  the  person  to 
take,  and  that  person  is  not  in  esse  at  the  time  when  the  contingency  happens, 
his  heirs  do  not  take.''  Executory  devises  and  possibilities  of  reverter  descend 
to  those  answering  the  description  of  heirs  at  the  time  of  the  death  of  the  life 
tenant."  The  right  of  next  of  kin  is  derived  from  the  decedent  at  time  of  his 
death,  though  possession  and  exclusive  ownership  await  distribution.''' 

There  is  a  division  of  opinion  on  the  right  of  a  murderer  to  inherit  from  his 
victim."* 

Heirship  by  adoption  is  unknown  to  the  common  law,'"  but  by  statute,  in 
many  states,  a  legally  adopted  child  becomes  the  heir  at  law  of  the  adopters.^" 


Quapaw  Indians  and  answer  failed  to  allege 
tliat  they  were  sovereign  nation  with  dif- 
ferent laws.  Ricknor  v.  Clabber  [Ind.  T.] 
76    S.    W.    271. 

18.  See  1  Curr.  L.   923. 

19.  In  re  Milliken's  Estate,  206  Pa.  149, 
55   A.    853. 

ao.  The  rights  of  an  heir  cannot  be  dis- 
regarded In  the  distribution  of  an  estate, 
though  he  has  been  unheard  of  for  29  years. 
In  re  Sherwood's  Estate,  206  Pa.  465,  56  A. 
20.  Under  the  California  code,  there  is  no 
limit  as  to  the  time  within  which  a  citizen 
of  the  United  States  may  claim  property  to 
which  he  has  succeeded,  so  long  as  no  judg- 
ment or  decree  in  proceedings  to  escheat  has 
been  entered.  In  re  Miner's  Estate,  143 
Cal.    194.   76   P.   968. 

81.  A  guardian  who  Is  induced  to  ex- 
change lands  of  her  ward  for  a  mortgage 
by  false  representations  cannot  maintain  an 
action  for  the  deceit  In  her  own  name, 
though  the  ward  dies  after  such  suit  is 
commenced,  and  she  is  his  sole  heir  at  law. 
Brook  V.  Rogers.  184  Mass.  545,  69  N.  E. 
334.  No  one  is  the  heir  of  a  living  person. 
Rice  V.  Bamberg   [S.  C:   46   S.  E.  1009. 

aa.  Stewart  v.  Russell,  91  App.  Div.  310, 
86  N.  T.  S.  625.  Heirship  established  by  cir- 
cumstances existing  at  intestate's  death. 
Grantham  v.  Statham  [Miss.]  36  So.  423. 
One  born  after  the  death  of  the  remainder- 
man and  before  that  of  the  life  tenant  does 
not  inherit  from  the  former.  Kesterson  v. 
Bailey  [Tex.  Civ.  App.]   80  S.  W.  97. 

23.  As  used  in  "W.  Va.  Code  1899,  c.  78,  5 
13,  relating  to  advancements.  Waldron  v. 
Taylor   [W.  Va.].   45  S.  E.  336. 

34  Ga,  Civ.  Code  1895,  §  3101.  Jossey  v. 
Brown,   119   Ga.    758,    47   S.  B.    350. 

25.  Where  gift  is  to  an  unmarried  wo- 
man for  life  with  remainder  to  her  husband 
in  case  she  marries,  there  Is  no  such  uncer- 
tainty as  to  the  person  who  is  to  take  as 
husband  as  will  prevent  his  interest  from 
being  descendible  or  devisable  [Ga.  Civ. 
Code  1895,  §  3101].  Jossey  v.  Brown,  119 
Ga.    758,    47    S.   E.    350. 

2«.  Jossey  v.  Brown,  119  Ga.  758,  47  S. 
E.    350. 


27.  Inheritance  tax  attaches.  In  re  Mil- 
likin's  Estate,   206  Pa.   149,  55  A.   853. 

28.  NOTE.  Devolution  of  property  thronsii 
crime:  A  husband  took  out  an  insurance 
policy,  providing  that  the  proceeds  should 
be  payable  to  his  wife  in  case  she  survived 
him,  and  if  not,  to  his  administrators.  He 
assigned  the  policy  to  his  wife  and  after- 
wards he  murdered  her  before  killing  him- 
self. Both  the  administrators  of  the  hus- 
band and  those  of  the  wife  claimed  the  In- 
surance money.  Held,  that  as  the  husband's 
estate  could  not  be  allowed  to  benefit  by 
his  crime,  the  wife's  administrator  was  en- 
titled to  the  insurance.  Box  v.  Lanier 
[Tenn.]    79    S.    W.    1042. 

On  the  theory  that  to  deprive  one  of 
property  obtained  indirectly  through  crime 
would  be  to  enforce  other  punishment  than 
prescribed  by  law,  recovery  has  been  allow- 
ed in  such  cases.  Owens  v.  Owens,  100  N. 
C.  240;  Shellenberger  v.  Ransom,  41  Neb. 
631;  James  Carpenter's  Estate,  170  Pa.  203. 
As  against  this  theory  is  Riggs  v.  Palmer, 
IIB  N.  T.  606,  and  a  dictum  in  Mutual  Life 
Ins.  Co.  V.  Armstrong,  117  U.  S.  591.  The 
Riggs  case,  however,  seemed  to  turn  on  an 
implied  condition  read  into  the  statute  of 
descent.  When  the  constitutional  provision 
providing  against  forfeitures  is  considered, 
the  former  doctrine  seems  the  sounder. 
Cooley's  Const.  Lim.  (7th  Ed.)  p.  363. — ^IV. 
Columbia  Law  Rev.   613. 

2».  Albring  v.  Ward  [Mich.]  100  N.  W. 
609.  Heirship,  except  that  based  upon  con- 
sanguinity, can  be  created  only  by  a  con- 
stitutional law,  by  which  relations  of  pa- 
ternity and  affiliation  are  recognized  as 
legally  existing  between  persons  not  ao  re- 
lated by  nature.     Id, 

30.  Jossey  V.  Brown,  119  Ga.  758,  47  S.  E. 
350.  If  the  statute  is  void  or  is  not  com- 
plied with,  the  adoption  fails  and  the 
adopted  person  obtains  no  interest  in  the 
estate  of  the  adopting  person.  Evidence 
insufficient  to  show  contract  for  heirship. 
Albring  v.  Ward  [Mich.]  100  N.  W.  609. 
Mich.  Comp.  Laws  1897,  5  8780,  subseo.  6. 
Van  Derlyn  v.  Mack  [Mich.]  100  N.  W.  278. 
Adoption  fixes   a  status   and   establishes   the 
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He  does  not,  however,  thereby  become  the  heir  of  the  kindred  of  the  person 
adopting  him,  so  as  to  enable  him  to  inherit  from  them  by  right  of  representa- 
tion.^^ The  adoption  of  a  child  in  one  state,  according  to  the  laws  thereof,  en- 
titles him  to  inherit  property  left  by  the  adopter  in  another  state.'" 

By  statute  in  many  states,  nonresident  aliens  are  entitled  to  inherit  knd 
in  the  same  manner  as  if  they  were  residents  of  the  United  States.'* 

Bastards  ordinarily  inherit .  from  the  mother  only,'*  but  neither  a  bastard 
nor  his  issue  can  inherit  from  his  mother's  collateral  kindred.'"  The  mother  in- 
herits the  property  of  an  illegitimate  child  dying  intestate  and  without  children, 
or  husband  or  wife."  Illegitimate  children,  legitimized  as  provided  by  statute, 
are  capable  of  inheriting  realty  as  heirs,  and  of  receiving  personalty  as  next  of 
kin,  both  lineally  and  collaterally,  in  the  same  manner  as  if  born  in  lawful  wed- 
lock.'^ 

The  children  of  Indians,  married  in  accordance  with  tlie  custom  of  their 
tribe,  inherit  land  allotted  in  severalty  to  their  parents.'' 

At  common  law  and  by  statute,  express  words  are  necessary  to  disinherit  an 
heir,*"  and  in  some  states,  children  are  entitled  absolutely  to  a  certain  share  in 
their  parents'  estate.*" 


fact  that  the  person  adopted  Is  In  law,  as  to 
the  subject  of  inheritance,  a  child  of  the 
adopter.  MeColpin  v.  McColpin's  Estate  [Tex. 
Civ.  App.]  77  S.  W.  238.  In  Louisiana,  an 
adopted  child  inherits  in  preference  to  all 
others  save  forced  heirs.  Civ.  Code,  art.  214. 
Act  1862  (Act  No.  66,  p.  43)  gives  him  prefer- 
ence to  collateral  heirs.  Cunningham  v. 
Lawson    [La.]    36   So.    107. 

31.  "Van  Derlyn  v.  Mack  [Mich.]  100  N. 
W.  278. 

Note:  Whether  or  not  the  adopted  child 
becomes  legal  inheritor  by  representation 
from  kindred  of  the  adopter  depends  on  stat- 
ute. Some  statutes  expressly  exclude  such 
a  consequence.  The  others  generally  are  so 
interpreted  aa  to  reach  a  like  result  unless 
a  legislative  intent  to  attach  ."juch  a  conse- 
quence is  clear.  See  Van  Derlyn  v.  Mack 
[Mich.]  100  N.  W.  278. 

33.  McColpln  v.  McColpin's  Estate  [Tex. 
Civ.  App.]  77  S.  W.  238.  See  title  Adoption  of 
Children,   S   2,   3   Curr.   L   46. 

33.  Under  N.  T.  Laws  1874,  p.  317,  c.  261, 
and  Laws  1875,  p.  32,  c.  38,  these  statutes 
held  to  include  heirs  of  those  who  died  be- 
fore as  well  as  after  their  enactment.  Kel- 
ly V.  Pratt,  41  Misc.  31,  83  N.  Y.  S.  636.  In- 
cluding nonresident  heirs  of  deceased  resi- 
dent aliens  [Laws  1845,  c.  115,  §  4,  p.  96,  as 
amended  by  Laws  1874,  p.  317,  c.  261,  and 
Laws  1875,  p.  32,  c.  38].  Richardson  v.  Ams- 
don,  85  N.  T.  S.  342.  The  burden  is  on  one 
claiming  aa  heir  of  a  deceased  resident  alien 
to  show  that  deceased  was  such  resident 
alien.  Evidence  insufficient  to  do  so.  Id. 
N.  Y.  Laws  1845,  p.  95,  o.  115,  §  4,  as  amended 
by  Laws  1875,  p.  32,  o.  38,  providing  that  on 
the  death  of  any  citizen  who  has  purchased 
and  taken  a  conveyance  of  land,  persons  who 
would  be  his  heirs  under  the  laws  of  that 
state,  whether  citizens  or  aliens,  take  it  by 
descent,  has  no  application  to  lands  acquired 
by  descent.  Stewart  v.  Russell,  91  App.  Div. 
310,  86  N.  Y.  S.  625.  See  title  Aliens,  |  2,  1 
Curr.  L.   68;   3  Curr.   L.   138. 

34.  See  title  Bastards,  1  Curr.  L.  339.  An 
illegitimate  sister  of  the  full  blood  takes,  in 


the  right  of  her  mother,  the  whole  estate  ot 
her  illegitimate  brother  dying  without  oth- 
er heirs,  to  the  exclusion  of  the  father's 
next  of  kin,  though  the  father  legally  adopt- 
ed such  son  in  a  foreign  country.  Under  N. 
Y.  Code  Civ.  Proc.  §  2732,  subd.  9,  providing 
that  the  relatives  of  the  deceased  on  the 
part  of  the  mother  shall  take  in  the  same 
manner  as  if  he  had  been  legitimate.  If  his 
mother  be  dead.  In  re  Lutz's  Estate,  43 
Misc.  230,  88  N.  Y.  S.  556.  In  South  Carolina, 
bastards  do  not  take  by  inheritance  a  fund 
recovered  under  the  act  of  congress  relating 
to  the  French  spoliation  claims,  but  it  goes 
to  the  statutory  next  of  kin  of  the  Injured 
party.  Rutledge  v.  Tunno  [S.  C]  48  S.  E. 
397. 

35.  At  common  law  or  under  N.  H.  Pub. 
St.  1901,  c.  196,  §§  4,  5.  Reynolds  v.  Hitch- 
cock  [N.   H.]    56   A.   745. 

36.  Shannon's  Code  Tenn.  §  4166.  Scott 
v.  Wilson,  110  Tenn.  175,  75  S.  W.  1091.  In 
Tennessee,  this  rule  is  not  changed  by  the 
fact  that  such  child  has  been  legitimized  in 
the  manner   provided  by  statute.     Id. 

37.  Shannon's  Code  Tenn.  §  5408.  Scott  V. 
Wilson,  110  Tenn.  175,  75  S.  W.  1091. 

38.  Under  U.  S.  Statutes  (23  Stat.  340,  o. 
319,  24  Stat.  390,  c.  119,  26  Stat.  794,  c.  383). 
Kalyton  v.  Kalyton  [Or.]  74  P.  491.  See 
title  Indians,  §  4,  2  Curr.  L.  305. 

39.  See  Wills,  §  1,  2  Curr.  L.  2077.  In 
Louisiana,  testator  must  express  In  his  will 
the  reasons  why  he  disinherits  his  forced 
heir.  La.  Civ.  Code,  art.  1624.  Statement 
that  heir  is  disinherited  because  she  married 
without  testator's  consent  sufficient  without 
stating  that  she  was  a  minor.  The  latter 
fact  will  be  presumed  until  the  contrary  is 
shown,  since  such  cause  of  disinherison  is 
applicable  only  to  minors  under  Civ.  Code 
art.  1621,  par.  10.  Stephens  v.  Duckett  [La.] 
36    So.    89. 

40.  In  Loalaiann,  it  is  held  that  the  chil- 
dren have  a  right  to  complain  if  their  father 
disposes  of  his  property  to  the  prejudice  of 
their  legal  rights  by  gratuitous  dispositions 
in  favor  of  persons  having  less  claims  upon 
him  than  they  have,  and,  if  he  does  so,  may. 
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In  some  states,  children  bom  after  the  making  of  the  will,  and  whose  parents 
die  without  making  any  provision  for  them,*^  and  pretermitted  children,  are 
given  the  same  share  in  the  estate  that  they  would  have  been  entitled  to  had  de- 
ceased died  intestate.*^  Such  share  is  also  subject  to  the  same  burdens  that  it 
i  would  have  beea  in  case  of  intestacy.*'  The  burden  of  proof  is  on  a  pretermitted 
child  or  grandchild  to  show  that  the  omission  was  unintentional.** 

The  state  does  not  take  the  property  of  one  dying  without  heirs  by  way  of 
succession,  but  by  escheat.*" 

The  descent  of  partnership  property  is  treated  elsewhere.*' 

Proof  of  heirship  or  kinship. — Heirship  need  not  necessarily  be  proved  by  a 
finding  of  a  judgment  of  the  probate  court  to  that  effect,  but  may  be  established 
by  any  competent  evidence.*'    In  proceedings  to  determine  heirship,  every  party 


after  his  death,  assert  their  claims  against 
the  donee.     Griffith  v.  Alcocke  [La.]  37  So.  47. 

But  this  right  Is  subordinate  to  the  rights 
of  the  father's  creditors.  Cannot  claim 
legitime  In  property  donated  to  father's 
mother  and  by  her  mortgaged  to  secure  pay- 
ment of  his  debts,  where  it  has  been  sold 
under  decree  of  foreclosure.  Griffith  v.  Al- 
cocke [La.]   37  So.  47. 

Forced  heirs  are  entitled  to  enforce  their 
legitime  against  property  donated  by  their 
parents  by  act  inter  vivos  to  one  not  an  heir 
and  by  him  conveyed  to  a  third  person. 
Third  person  owes  fruits  or  rents  only  from 
Judicial  demand.  Stockwell  v.  Perrln,  112 
La.  643,  36  So.  635.  Such  third  person  may 
retain  the  property  by  paying  to  the  heirs 
the  amount  of  their  legitime.     Id. 

The  children  of  an  intestate  by  his  first 
marriage  are  entitled  to  their  legitime. 
Westmore  v.  Harz  [La.]  35  So.  578. 

41.  Will  expressly  excluding  after-born 
children  makes  provision  for  them  within 
meaning  of  Ga.  Code,  §  2145.  Thomason  v. 
Julian,  133  N.  C.  309,  45  S.  E.  636.  The  words 
"testator"  and  "father"  as  used  in  such  stat- 
utes will  be  held  to  Include  "testatrix"  and 
"mother"  so  as  to  entitle  such  child  to  the 
same  portion  of  his  mother's  estate  as  he 
would  have  been  entitled  to  had  she  died 
intestate.  3  Gen.  St.  N.  J.  p.  3760,  §  19,  so 
construed  under  Act  relative  to  statutes 
[Rev.  St.  1874,  p.  833].  Walker  v.  Hyland 
[N.  J.  Law]  56  A.  268.  Where  property  was 
to  be  held  In  trust  for  certain  length  of  time 
for  widow  and  children  and  then  divided 
between  them,  the  widow's  share  to  be  in 
lieu  of  dower,  held  that  the  allowance  for 
the  value  of  the  widow's  dower  deducted 
from  the  share  of  an  after-born  child  should 
be  held  by  the  executors  for  the  benefit  of 
all  the  devisees,  in  the  same  proportion  as 
they  were  entitled  to  the  balance  of  the  es- 
tate.    In  re  Miner  [N.  J.  Bq.]  55  A.  1102. 

42.  See  Wills,  §  1,  2  Curr.  L.  2077.  The 
statutes  of  Rhode  Island  giving  to  omitted 
children  such  share  unless  it  appear  that 
such  omission  was  intentional  (Gen.  Laws 
1896,  c.  203,  S  22)  does  not  apply  to  wills 
made  prior  to  Feb.  1,  1896.  Roach  v.  Roach 
[R.    I.]    56    A.    684. 

TTnder  the  Callfomla  statute,  giving  to 
pretermitted  children  and  grandchildren  the 
share  they  would  have  been  entitled  to  had 
deceased  died  Intestate  (Civ.  Code,  §  1307), 
a  child  of  testator's  son  is  entitled  to  such 
share,  though  such  son,  who  was  dead  when 
the  will  was  made,  was  given  a  legacy  there- 


in under  the  mistaken  belief  of  testator  that 
he  was  still  living.  In  re  Ross'  Estate,  140 
Cal.  282,  73  P.  976.  All  devises  and  legacies 
must  contribute  to  make  up  the  share  of  a 
pretermitted  child  in  proportion  to  their  val- 
ue, unless  the  obvious  Intention  of  the  tes- 
tator In  relation  to  a  specific  devise  or  be- 
quest would  thereby  be  defeated  [Civ.  Code, 
§  1308].  Devise  held  not  exempt  from  con- 
tribution.     Id. 

43.  Subject  to  widow's  right  of  dower  In 
realty  and  her  share  as  distributee  of  per- 
sonalty under  statutes  of  New  Jersey  (3  Gen. 
St.  p.  3760,  §  19),  giving  child  same  portion 
he  would  have  been  entitled  to  If  his  father 
had  died  testate,  toward  raising  which  each 
devisee  and  legatee  shall  contribute  his  pro- 
portional share.  In  re  Miner  [N.  J.  Bq.]  55 
A.  1102. 

44.  Brown  V.  Brown  [Neb.]   98  N.  W.  718. 

45.  Action  of  escheat  necessary  under  Cal. 
Code.  In  re  Miner's  Estate,  143  Cal.  194,  76 
P.    968.     See   title   Escheat,    1   Curr.   L.   1089. 

46.  See  Partnership,  §  7  et  seq.,  2  Curr.  L. 
1122. 

47.  By  testimony  of  parties  In  action  of 
ejectment.  Jetter  v.  Lyon  [Neb.]  97  N.  W. 
596.  A  declaration  or  statement  contained 
in  an  instrument  executed  by  one  since  de- 
ceased Is  admissible  on  the  subject  of  his 
pedigree.  Where  the  issue  was  whether 
plaintiff's  i^emote  grantor  was  a  son  of  the 
original  patentee,  a  deed  wherein  such  re- 
mote grantee  stated  that  he  was  a  son  of  the 
patentee  was  admissible.  Wren  v.  Rowland 
[Tex.  Civ.  App.]  75  S.  W.  894.  Evidence  that 
the  wife  of  the  original  patentee  went  to  the 
grave  of  the  remote  grantor  and  said  It  was 
the  grave  of  her  son  was  admissible.  Id. 
Pleadings  In  suit  for  divorce  by  wife  of 
original  patentee,  In  which  she  prayed  for 
custody  of  a  minor  child,  who  was  after- 
wards plaintiff's  remote  grantor,  also  admis- 
sible. Id.  Also  family  bible  of  plaintiff's 
remote  grantor  identified  by  his  son,  for  pur- 
pose of  showing  that  such  grantor  was  the 
son  of  the  original  patentee.  Id.  Also  dec- 
larations of  the  mother  of  the  grantor  as 
to  his  pedigree  and  her  relationship  with  the 
patentee,  made  long  prior  to  the  controversy. 
Id.  In  action  to  recover  land,  held  no  evi- 
dence to  show  that  the  one  under  whom 
plaintiffs  claimed  died  intestate,  without  Is- 
sue, or  that  plaintiffs,  who  were  children  of 
his  sister,  are  his  heirs  at  law,  or  have  any 
Interest  in  his  land,  mere  proof  that  he  has 
been  absent  from  the  state  long  enough  to 
raise   a  presumption  of  his  death  being  In- 
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is  an  independent  actor,  and  a  plaintiff  as  against  all  others  whose  claims  are 
adverse.*'  In  some  states,  the  court  is  given  discretion  to  apportion  between  the 
parties  the  costs  of  statutory  proceedings  to  determine  the  rights  of  persons 
claiming  as  distributees  of  the  estate  of  a  decedent."  The  question  of  heirship 
often  arises  in  partition  suits'"  or  other  actions  for  trial  of  title,"  wherein  title 
must  be  proven,  and  depends  on  legitimacy  of  birth,"*  which  questions  are  ap- 
propriately treated  in  other  titles. 

§  3.  Inheritable  and  distributable  property.'^ — The  property,  both  real  and 
personal,  of  one  who  dies  without  disposing  of  it  by  will,  passes  to  his  heirs, 
subject  to  the  control  of  the  courts,  and  to  the  possession  of  any  administrator 
appointed  by  it,  for  purposes  of  administration.'*  The  descent  is  cast  by  opera- 
tion of  law  upon  the  heirs,  and  the  personalty  paases  in  accordance  with  the 
statute  of  distribution."'  The  heir  takes  whatever  is  undisposed  of  by  will  by 
rule  of  law,""  including  lapsed  legacies,"^  and  any  interest  which  is  devised  or 
conveyed  for  purposes  which  the  law  will  not  permit  to  take  effect,  and  whether 
the  ancestor  so  intended  or  not."*  The  right  to  disaffirm  an  executed  gift  for 
undue  iafluence  is  not  property  belonging  to  decedent's  estate  at  the  time  of  his 
death."  Money  paid  to  the  administrator  of  a  decedent's  estate,  in  pursuance 
of  an  appropriation  of  congress,  on  a  claim  of  decedent  against  the  United  States, 
becomes  part  of  the  assets  of  the  estate,  and  the  representatives  of  deceased  heirs 
should  share  with  living  heirs  in  its  distribution.'" 

Land,  with  the  right  to  possession,  and  its  rents  and  profits,  belongs  to  the 
heir  or  devisee,"^  and  the  title  thereto  vests  in  the  heir  inmiediately  upon  the 


suflBlclent.     Ironton  Fire  Brick  Co.  v.  Tucker 
[Ky.]   82  S.  W.  241. 

48.  In  re  Kasson's  Elstate,  141  Cal.  33,  74 
P.  436.  Under  the  laws  of  California  (Civ. 
Code,  §  1664),  In  proceedings  to  determine 
lieirshlp,  -when  the  pleadings  of  all  the  par- 
ties are  In,  subsequent  proceedings  are  the 
same  as  in  ordinary  civil  actions.  Hence  It 
is  proper  to  enter  a  nonsuit  as  to  one  claim- 
ing to  be  an  heir,  -who  falls  to  appear  and 
introduce  proof  In  support  of  such  claim.    Id. 

49.  Proper  to  tax  unsuccessful  petitioner 
claiming  entire  estate  with  all  costs  [Cal. 
Code  Civ.  Proc.  §  1664].  Llndy  v.  McChesney, 
141  Cal.  361,  74  P.  1034.  Including  expenses 
of  taking  depositions  not  used.    Id. 

50.  See  Partition,  2  Curr.  L,.  1097. 

51.  See  Ejectment,  1  Curr.  L.  972;  Quieting 
Title,  2  Curr.  L.  1366;  Trespass  (to  try  title), 
2    Curr.    L.    1905. 

52.  See  Bastards,  3  Curr.  L.  496;  Marriage, 
2    Curr.    D.    795. 

53.  See  1  Curr.  L.  923. 

54.  Cal.  Civ.  Code,  §  1384.  In  re  Miner's 
Estate,  143  Cal.  194,  76  P.  968. 

55.  Course  of  descent  cannot  be  altered 
by  words  excluding  particular  heir  or  by 
any  agreement  of  parties.  Thus,  where  ad- 
vancements of  equal  value  are  made  to  three 
children,  and  two  of  them  execute  releases 
relinquishing  all  claims  to  any  share  in  the 
estate,  but  the  third  does  not,  and  the  par- 
ent dies  Intestate,  all  share  equally  in  his 
estate.  Headrlck  v.  McDowell  [Va.]  46  S.  E. 
804. 

56.  Casgrain  v.  Hammond  [Mich.]  96  N.  W. 
510. 

57.  See  Wills,  §5  5D  13,  6D  14,  2  Curr.  L. 
2162,  2154.  Lapsed  legacies  descend  as  in- 
testate property  [2  Starr  &  C.  Ann.  St.  1896, 
p.  1433].     Lash  v.  Lash,  209  111.  596,  70  N.  B. 


1049.  A  statute  for  the  prevention  of  lapses, 
providing  that  whenever  a  devisee  or  leg- 
atee, who  is  a  child  or  grandchild  of  the  tes- 
tator, shall  predecease  him,  the  issue  of  auch 
child  shall  take  his  share,  applies  to  de- 
vises to  a  class.  Devise  to  "my  beloved 
children"  [2  Starr  &  C.  Ann.  St.  1896  (2d  Ed.) 
p.  1433,  par.  11].  Rudolph  v.  Rudolph,  207 
111.   266,   69  N.  E.  834. 

68.  Casgrain  v.  Hammond  [Mich.]  96  N. 
W.  510.  Property  conveyed  to  a  trustee  un- 
der a  trust  which  is  void  as  a  perpetuity. 
Heir  can  maintain  action  to  invalidate  trust 
as  cloud  on  his  title,  where  Invalidity  can  be 
shown  only  by  evidence  dehors  the  record, 
though  he  is  not  in  actual  possession.  Id. 
Property  devised  under  invalid  trust  vests 
in  heirs  at  law  at  testator's  death  and  can- 
not be  divested  by  a  subsequent  statute  mak- 
ing such  trusts  valid.  Murray  v.  Miller,  85 
App.  Div.  414,  83  N.  T.  S.  691.  Where  a 
will  directs  property  to  be  sold  and  the  pro- 
ceeds to  be  invested  for  the  benefit  of  the 
wife  during  her  life,  with  a  void  devise  over, 
the  legal  title  to  the  estate  vests  in  tes- 
tator's heirs  at  his  death.  Could  maintain 
ejectment  and  running  of  limitations  not 
tolled  by  reason  of  widow  being  alive.  Bau- 
meister  v.   Silver   [Md.]    56  A.   826. 

59.  Bishop  V.  Leonard,  123  F.    981. 

60.  Claim  for  property  taken  by  troops  In 
Civil  War.  Nutt  v.  Forsythe  [Miss.]  36  So. 
247.  See,  also,  Rutledge  v.  Tunno  [S.  C] 
48  S.  E.  297  (claim  under  French  spoliation 
award). 

61.  He  may  rent  or  lease  it.  Brent  v. 
Chipley  [Mo.  App.]  78  S.  W.  270.  See  Es- 
tates   of   Decedents,    5    6A,    3    Curr.    L.    . 

Griffith  V.  Rudisill  [Ala.]  37  So.  83.  Realty 
descends  to  the  heirs  Incumbered  only  with 
such  debts  as  were   charged  upon  It  by  the 
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death  of  the  ancestor."'  He  may  enter  upon  and  occupy  the  premises,  subject  to 
the  widow's  right  to  have  dower  assigned."  He  takes  only  such  title  as  the  an- 
eestor  had  at  the  time  of  his  death/*  and  subject  to  all  the  conditions  and  bur- 
dens under  which  his  ancestor  held."  His  interest  is  also  subject  to  the  power 
of  ^e  proper  court  to  decree  a  sale  for  the  purpose  of  paying  the  debts  of  the 
deceased  and  the  expenses  of  administration,  where  there  is  not  sufficient  per- 
sonalty for  that  purpose.*®     Statutes  in  some  states  authorize  the  executor  or 


ancestor  during-  his  lifetime.  Waldermeyer 
V.  Loebig  [Mo.]  81  S.  W.  904.  Rents  accruing 
under  lease  made  by  administrator  by  order 
of  court  held  not  assets  of  the  estate,  but 
to  belong  to  the  heirs.  Vance  v.  Vance's 
Adm'r,  25  Ky.  L.  R.  741,  76  S.  W.  370.  Chil- 
dren cannot  be  divested  of  their  share  of 
their  father's  succession  by  a  sale  of  prop- 
erty belonging  thereto  to  pay  the  debts  of 
his  deceased  wife.  Sale  a  nullity  and  pur- 
chaser 'takes  with  notice,  tender  of  pur- 
chase money  not  necessary  prerequisite  to 
suit  to  recover  land.  Sicard  v.  Schwab,  112 
La.  475,  36  So.  500.  The  right  to  possession 
la  in  the  heir  or  devisee  until  the  adminis- 
trator asserts  his  right  under  tlie  statute. 
Kern  v.  Cooper  [Minn.3  97  N.  W.  648.  A 
decree  of  distribution  of  an  estate  in  the 
probate  court  is  not  essential  to  confer  juris 
diction  on  the  district  court  to  entertain  a 
suit  in  ejectment  brought  by  the  heir  to  re- 
cover possession  of  property  belonging  to 
the  ancestor.  Jenkins  v.  Jenkins  [Minn.] 
100  N.  W.  7.  Executors  should  be  charged 
with  the  value  of  timber  cut  from  land, 
where  the  will  gives  them  no  power  to  cut 
It.  Flnley's  Ex'rs  v.  Pearson  [Ky.]  76  S. 
W.  374.  The  administrator  cannot,  by  any 
act  of  his,  prejudice  the  rights  of  the  heirs 
In  the  realty.  Action  by  administratrix 
against  person  in  whose  name  property 
stood,  alleging  fraud  on  the  ground  that  he 
was  in  fact  trustee  for  decedent  and  praying 
that,  if  he  failed  to  convey  to  the  heirs, 
she  be  adjudged  a  lien  on  the  land  for 
the  purchase  money,  held  not  a  bar  to  an 
action  by  the  heirs  In  which  they  alleged  the 
same  facts  and  prayed  that  they  be  adjudged 
the  owners  of  the  land.  Row  v.  Johnston,  25 
Ky.  ti.  R.  1799,  78  S.  W.  906.  .  Rents  and 
profits  accruing  after  the  death  of  the  In- 
testate belong  to  the  heirs.  Clark  v.  Sea- 
graves   [Mass.]    71  N.   B.   813. 

G2.  Kern  v.  Cooper  [Mjnn.]  97  N.  W.  648; 
Demaris  v.  Parker,  33  Wash.  200,  74  P.  362. 
Rule  applies  to  right  to  possession  of  per- 
sonalty where  a  resident  of  Pennsylvania 
dies  entitled  to,  but  before  she  has  received, 
a  share  of  the  personal  estate  of  her  broth- 
er, who  died  in  another  state;  such  share 
was  In  her  constructive  possession  and  was 
subject  to  the  collateral  inheritance  tax  [Act 
Mav  6,  1887;  P.  L.  p.  79].  In  re  Milliken's 
Estate,    206    Pa.   149.    55   A.   853. 

63.  When  dower  has  not  been  assigned 
and  widow  is  not  in  possession,  the  heir  may 
bring  ejectment.  Ricknor  v.  Clabber  [Ind. 
T  ]  76  S.  W.  271.  General  denial  held  not 
to  constitute  denial  of  allegation  in  com- 
plaint in  action  by  heir  to  recover  posses- 
sion of  land  owned  by  his  ancestor,  as  to  the 
death  of  the  person  under  whom  plaintiff 
claimed  [Mansf.  Dig.  §  5032;  Ind.  T.  Ann.  St. 
1899  §  3238].  Id.  Complaint  in  action  of 
ejectment,  alleging  that  plaintiff's  son  ac- 
quired the  land  by  patent,  that  he  died  after 


the  death  of  his  wife,  leaving  one  child  who 
was  his  only  heir,  and  who  died  in  infancy, 
unmarried  and  without  issue,  leaving  plain- 
tiff, his  paternal  grandmother,  his  only  heir 
at  law,  held  to  sufficiently  state  facts  show- 
ing that  she  was  such  heir.     Id. 

«4.  Can  avoid  deed  made  by  ancestor  only 
when  he  could  have  done  so.  Coulson  v. 
Coulson  [Mo.]  79  S.  W.  473.  If  ancestor 
loses  title  to  land  by  his  own  acts,  his  heirs 
can  derive  none  by  inheritance  from  him. 
Field's  Heira  v.  Napier  [Ky.]  80  S.  W.  1110. 
Cannot  maintain  an  action  to  set  aside  a 
fraudulent  conveyance  made  by  his  ancestoi' 
or  testator.  Davidson  v.  Dockery  [Mo.]  78 
S.  W.  624.  Subject  to  debts  charged  upon 
it  by  ancestor  during  his  lifetime.  Walder- 
meyer V.  Lioebig  [Mo.]  81  S.  W.  904.  The 
heirs  at  law  of  the  donor  of  an  executed 
gift  have  no  standing  to  maintain  a  suit 
in  equity  to  recover  the  property  on  the 
ground  that  such  gift  was  procured  by  fraud 
or  undue  Influence.  Cannot  be  vested  by 
executor  with  right  of  disaffirmance  nor 
does  compromise  agreement  between  them 
and  executor  and  beneficiaries,  whereby  they 
were  given  half  the  property  belonging  to 
the  estate,  vest  them  with  the  right  to 
maintain  such  suit.  Bishop  v.  Leonard,  123 
P.  981.  In  Louisiana,  It  Is  held  that  forced 
heirs  have  the  right  to  have  simulated  con- 
tracts decreed  void,  and  in  its  exercise  are 
not  restricted  to  their  legitime  [La.  Civ. 
Code,  5  22S9].  Westmore  v.  Harz  [La.]  35 
So.    578. 

65.  In  re  Waldron  [R.  I.]  58  A.  453.  Sub- 
ject to  all  existing  equities  In  favor  of  the- 
estate  and  against  heirs  personally  or 
against  any  of  those  through  whom  they  in- 
herit. Grandnephew's  share  liable  for  debt 
owed  by  their  grandfather  to  deceased.  Head 
V.  Spier,  66  Kan.  386,  71  P.  833.  One  to  whom 
mortgaged  land  descends  takes  subject  to 
the  lien  of  the  mortgage  and  will  be  held  to 
have  knowledge  of  Its  terms  and  conditions. 
Fleming  v.  Hager,  121  Iowa,  205,  96  N.  W. 
752. 

66.  See   Estates    of    Decedents,    §§   7,    8,    3 

Curr.  L. ,  for  full  discussion  of  right  to 

subject  realty  to  payment  of  debts  [Wash. 
Laws  1895,  p.  197,  c.  105].  Demaris  v.  Par- 
ker, 33  Wash.  200,  74  P.  362;  Waldermeyer 
V.  Loebig  [Mo.]  81  S.  W.  904.  To  pay  debts 
or  make  division.  Griffith  v.  Rudisill  [Ala.] 
37  So.  83.  Subject  only  to  such  powers  to 
order  a  sale  in  course  of  administration  as 
were  then  vested  in  the  court.  Rights  could 
not  be  impaired  or  affected  by  subsequent 
legislation  authorizing  sale  for  new  pur- 
poses. In  re  Newlove's  Estate  [Cal.]  75  P. 
1083.  Subject  only  to  the  right  of  posses- 
sion by  the  administrator  for  the  purposes 
of  administration.  Proof  that  plaintiff  is 
the  surviving  wife  of  the  owner  of  premises 
makes  out  a  prima  facie  case  entitling  her 
to  possession  in  an  action  in  ejectment,  de- 
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administrator  to  take  possession  of  such  lands  under  order  of  court,  and  to  rent 
them  for  the  purpose  of  paying  the  debts  of  the  deceased^"  or  to  recoTer  them 
from  the  heir  for  purposes  of  administration.'* 

Vested  remainders,  though  the  land  never  comes  into  the  remainderman's 
possession,"*  the  interest  of  a  beneficiary  in  a  resulting  trust  in  lands,'"  the  right 
to  use  water  flowing  in  an  irrigation  ditch  for  purposes  of  irrigation,'^  and 
ground  rents,  all  descend  to  the  heirs.'^  An  equitable  interest  in  realty  descends 
in  the  same  manner  as  a  legal  one.'°  The  interest  of  a  vendee  in  possession  of 
realty  under  a  contract  of  sale,  part  of  the  purchase  price  of  the  estate  having 
been  paid,  descends  to  his  heirs  at  his  death,'*  but  an  option  given  to  decedent  to 
purchase  realty  is  revoked  by  his  death.'"  Compensation  for  land  held  by  in- 
testate under  a  bond  for  a  deed,  which  was  taken  for  a  railroad  right  of  way, 
may  be  recovered  by  the  hieirs  when  the  damages  accrued  before  the  vendor  con- 
veyed.'* The  inchoate  rights  of  a  deceased  homestead  claimant,  who  dies  before 
the  issuance  of,  or  before  he  has  acquired  a  right  to  demand,  a  patent,  vest  in  his 
heirs  or  devisees,  and  cannot  be  sold  for  the  payment  of  his  debts."  Unpatented 
mining  claims  pass,  on  the  death  of  the  locator,  to  his  administrator  as  part  of 
his  estate,  and  not  to  his  heirs  as  grantees  of  the  government.'*     A  burial  lot 


fendant  not  claiming  to  be  In  possession  as 
administrator.  Jenkins  v.  Jenltins  [Minn.] 
100  N.  W.  7.  "Wliere  divorced  wife  died  leav- 
ing one  child,  her  realty  descended  to  it, 
and  on  its  death,  to  its  father.'  One  to  whom 
he  assigned  it  had  a  right  to  appeal  from 
an  order  allowing  a  claim  against  the  wife's 
estate,  since  he  tooli  subject  to  her  debts, 
there  not  being  sufficient  personalty  to  pay 
them.  Hammers  v.  Sanders  [Mo.  App.]  80 
S.  W.  16.  A  court  of  equity  may,  after  the 
estate  of  a  surety  on  an  administrator's  bond 
is  finally  closed,  subject  his  land  in  the 
hands  of  his  heirs  to  the  payment  of  debts  for 
which  he  was  adjudged  liable.  Hall  v.  Cole, 
71  Ark.  601,  76  S.  W.  1076. 

67.  Executor  who  has  not  done  so  can- 
not collect  rents  which  tenant  had  agreed 
to  pay  devisees,  without  their  consent  [Mo. 
Rev.  St.  1899,  §  130].  Brent  v.  Chipley  [Mo. 
App.]    78   S.   W.   270. 

es.     See  Estates  of  Decedents,  §  8,   3  Curr. 

I.,.  .     In  Alabama,  lands  are  made  assets 

of  the  estate  and  representative's  right  to 
'heir  possession  is  superior  to  that  of  the 
heir  [Code  1896,  §§  66,  155-158].  Has  abso- 
lute right  to  possession  within  one  year  aft- 
er estate  committed  to  administration  and 
prima  facie  right  thereafter.  May  re- 
deem from  mortgage  foreclosure  sale.  Grif- 
fith V.  Rudisill  [Ala.]  37  So.  83.  Under  the 
laws  of  Minnesota  (Gen.  St.  1894,  §  4496), 
the  executor  or  administrator  is,  pending  the 
.settlement  .of  the  estate  In  the  probate  court, 
entitled  to  recover  real  estate  In  the  posses- 
sion of  the  heir  or  devisee.  Until  he  does  so, 
the  right  to  possession  is  in  the  heir.  Kern 
v.  Cooper  [Minn.]  97  N.  W.  648.  The  admin- 
istrator need  not  show  that  such  recovery 
is  necessary  for  the  purpose  of  administra- 
tion, but  the  burden  is  on  the  heir  or  dev- 
isee to  show  the  contrary.     Id. 

69.  Land  devised  in  remainder  to  unborn 
child.  Title  vests  when  child  is  born  alive 
and  on  its  death  descends  to  its  heirs.  Kes- 
terson  v.  Bailey  [Tex.  Civ.  App.]  80  S.  W.  97. 
Sa  Civ.  Code  1895,  §  3101.  Fields  v.  Lewis, 
118   Ga    573,    45   S.   B.   437.     Under  a  convey- 


mce  to  a  grantee  for  life,  -with  remainder 
to  his  heirs,  "where  one  of  the  heirs  died  leav- 
ing a  child  who  also  died  prior  to  the 
grantee's  death,  held  that  such  heir  took  a 
vested  interest  (Mich.  Comp.  Laws  1897,  i 
3795),  which  passed  to  the  child  and  on  its 
Jeath  to  the  father  (§  9064).  Porter  v.  Os- 
mun    [Mich.]    98    N.   "W.    859. 

70.  Land  purchased  by  husband  with  mon- 
ey furnished  by  wife.  Shackleford  v.  El- 
liott,   209   111.    333,    70   N.   E.    745. 

71.  Incorporeal  hereditament.  Gutheil 
Park  Inv.  Co.  v.  Montclair  [Colo.]  76  P.  1050. 

73.  It  descends  under  Rev.  St.  Ohio  1892. 
§§  4158,  4159,  and  not  under  §  4163,  relating 
to  personalty.  McCammon  v.  Cooper,  69  Ohio 
St.  366,  69  N.  E.  658.  "Where  minor  inherits 
from  father  lands  which  came  to  him  by 
deed  of  gift,  and  they  are  sold  by  order  of 
probate  court  and  proceeds  invested  in  bonds, 
and  bonds  are  subsequently  sold  and  pro- 
ceeds invested  in  ground  rent,  whioli  Is  later 
redeemed,  and  fund  is  then  invested  in  an- 
other ground  rent,  the  latter,  on  the  death 
of  the  minor  intestate  and  without  issue, 
descends  to  the  next  of  kin  of  deceased  under 
Rev.  St.  1892,  §  4159,  and  not  to  ancestor's 
next  of  kin  under  Laws  1890,  p.  66.    Id. 

73.  Ratliff  V.  Ratliff  [Va.]  47  S.  B.  1007; 
Brown  v.  Arkansas  Cent.  R.  Co.  [Ark.]  81 
S.  W.  613.  Equity  of  redemption.  Clark  v. 
Seagraves  [Mass.]  71  N.  E.  813.  See  Home- 
steads,  §   7,    2   Curr.   L.    220. 

74.  Cutler  v.  Meeker   [Neb.]   99  N.  W.  514. 

75.  Option  to  purchase  at  stipulated  price, 
within  specified  time,  and  given  on  credit 
of  decedent,  revoked  by  his  death  within  such 
time.  Sims  v.  Cordele  Ice  Co.,  119  Ga.  597, 
46    S.   E.    841. 

76.  Brown  v.  Arkansas  Cent.  B.  Co.  [Ark.] 
Gl    S.    "W.    613. 

77.  Under  Rev.  St.  U.  S.  §§  2290.  2291  (U. 
3  Comp.  St.  1901,  pp.  1389,  1390).  Towner  v. 
Rodegeb,    33  Wash.  153,   74   P.   50. 

78.  Under  Rev.  St.  U.  S.  §§  2318-2352  (U. 
S  Comp.  St.  1901,  pp.  1423-1441).  O'Connell 
V    Pinnacle  Gold  Mines  Co.,  131  F.  106. 
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descends  to  the  heirs  as  intestate  property,  and  does  not  pass  under  the  residuary 
claiise  in  a  will."  Money  paid  by  an  elevated  railroad  for  damages  to  realty 
arising  from  its  construction  and  operation,  should  be  treated  as  proceeds  of  tiie 
sale  of  real  estate  and  not  as  income."*  Where  land  is  conveyed  subject  to  an 
easement,  on  the  termination  thereof  it  passes  to  the  grantee  and  not  to  the 
grantor's  heirs."  Upon  the  death  of  one  for  whose  benefit  property  is  held  in 
trust,  it  goes  to  his  heirs  and  not  to  the  heirs  of  the  trustee.*^  The  legal  title  to 
property  which  intestate  has  agreed  shall  go  to  a  third  person  on  his  death  passes 
to  his  heirs,  in  trust  for  such  person  as  equitable  owner.''  The  surplus  of  the 
proceeds  of  the  sale  of  the  realty  of  a  partnership,  in  which  testator  was  inter- 
ested, left  after  a  payment  of  the  partnership  debts  and  the  adjustment  of  the 
claims  of  the  partners  against  each  other,  is  distributable  as  realty.'*  Land  will 
be  regarded  as  inheritable  or  distributable  as  personalty  according  to  whether  it 
has  been  converted  or  reconverted.'" 

Personalty  has  no  inheritable  quality  and  does  not  descend  to  the  heir." 
Upon  the  decease  of  its  owner,  the  title  thereto  is  at  once  suspended  and  remains 
so  until  a  personal  representative  is  properly  appointed  and  qualifies.'^  It  then 
devolves  upon  him,"  and  a  transfer  from  him  in  due  course  of  law  is  necessary 
to  pass  title  to  another."  The  equitable  beneficial  interest  in  all  the  property 
of  a  solvent  estate,  however,  is  in  the  legal  distributees  during  the  whole  period  of 
administration.""  As  a  general  rule,  a  suit  to  recover  personal  property  belong- 
ing to  the  estate  of  a  deceased  person  must  be  brought  by  the  administrator," 


79. 

80. 

647. 
81. 

pany. 


In  re  Waldron  [R.  I.]   58  A.  453. 
In   re   Levy,    41   Misc.    68,   83   N.   T. 


Basement    granted    to   turnpike    com- 
Mitchell   V.   Bourbon   County,    25   Ky. 
U  R.  512,  76  S.  W.  16. 

82.  Williams  V.  Williams'  Ex'r,  25  Ky.  L. 
R.    836,    76    S.    W.    413. 

83.  In  re  Demer's  Estate,  84  N.  T.  S.  1109. 

84.  Kennedy   v.    Dickey    [Md.]    57    A.    621. 

85.  Bank  of  Uklah  V.  Rice,  143  Cal.  265, 
76  P.  1020.  See,  also.  Conversion  in  Equity, 
1  Curr.  L.  707. 

86.  Common  law  rule.  McKenney  v.  Mlna- 
han,  119  Wis.  651,  97  N.  W.  489.  See  Es- 
tates   of   Decedents,    §    4C,    3    Curr.    L.    . 

Weaver  v.  Meyer,  32  Ind.  App.  587,  10  N.  E. 
409.  Funds  derived  from  a  sale  of  realty  be- 
longing to  the  estate  by  the  trustees  under 
a  general  power  given  them  by  the  will  and 
invested  in  securities  should  be  distributed 
as  personalty.  Kennedy  v.  Dickey  CMd.]  57 
A.  621.  It  is  only  the  residue  of  the  per- 
sonalty remaining  after  the  debts  of  de- 
ceased and  the  expenses  of  administration 
have  been  paid  that  descends  to  the  heirs. 
Sharp  V.  Citizens'  Bank  of  Stanton  [Neb.] 
98  N.  W.  50. 

ST.  McKenney  ▼.  Mlnahan,  119  Wis.  651, 
97  .N.  W.    489. 

88.  McKenney  V.  Mlnahan,  119  Wis.  651, 
97  N.  W.  489;  Rowell  v.  Rowell  [Wis.]  99 
N.  W.  473.  Legal  title,  except  in  case  of 
heirlooms,  goes  to  the  executor  or  adminis- 
trator through  whom  the  heir  acquires  it. 
Weaver  v.  Meyer,  32  Ind.  App.  587,  70  N.  E. 
409.  Heir  has  no  right  to  collect  or  dispose 
of  note  belonging  to  intestate.  Bishop  v. 
Matney,  25  Ky.  L.  R  1777,  78  S.  W.  856. 
The  heirs  at  law  of  a  deceased  member  of  a 
partnership  are  not  entitled  to  sue  for  his 
share  of  an  unadmlnistered  asset  of  the  firm, 
but  such  action  must  be  brought  by  the  ad- 


ministrator of  the  partnership,  or,  he  being 
dead,  by  his  administrator  de  bonis  non. 
Suit  to  recover  stock.  Petition  demurrable. 
Pullls  V.  Pullls,  178  Mo.  683,  77  S.  W.  753. 
In  North  Dak«>ta,  the  title  to  personalty 
passes  to  the  heirs,  subject  to  the  control  of 
the  county  court  and  the  possession  of  the 
administrator.  Rev.  Codes  1899,  §  3741.  Stock 
of  liquors.  State  v.  McMaster  [N.  D.]  99  N. 
W.  58.  Title  to  a  claim  against  an  estate, 
which  the  assignee  in  bankruptcy  of  claim- 
ant rejects,  remains  in  the  bankrupt  and 
passes  to  his  personal  representatives  on  his 
death.  Fleming  v.  Courtenay,  98  Me.  401, 
57  A.   692. 

89.  An  heir  at  law  seeking  to  recover  per- 
sonalty belonging  to  his  ancestor  at  the 
time  of  the  latter's  death  must  shoTV  that 
title  thereto  was  duly  transferred  to  him 
by  the  legal  representative  of  the  estate. 
No  presumption  to  this  effect.  Maxim  that 
all  things  are  presumed  to  have  been  rightly 
and  regularly  done  until  the  contrary  is 
shown  will  not  take  the  place  of  evidence  to 
show  such  fact.  McKenney  v.  Mlnahan,  119 
Wis.  651,  97  N.  W.  489.  Failure  to  plead 
such  fact  is  a  defect  going  to  the  cause  of 
action  Itself,  and  can  be  raised  at  any  time. 
Not  a  matter  to  be  raised  by  demurrer  for 
want  of  legal  capacity  to  sue,  or  for  de- 
fect of  parties  plaintiff.    Id. 

90.  Rowell  V.  Rowell  [Wis.]  99  N.  W.  473. 

91.  Rylie  v.  Stammire  [Tex.  Civ.  App.] 
77  S.  W.  626.     See,  also.  Estates  of  Decedents, 

§    5A,    3    Curr.    L.   .     Action   brought   by 

son  as  next  of  kin  for  conversion  of  per- 
sonalty should  have  been  dismissed,  there 
being  no  proof  tttat  deceased  did  not  leave 
a  widow  and  other  next  of  kin,  and  no  proof 
that  there  are  no  creditors,  or  that  de- 
fendants ever  admitted  plaintiff's  posses- 
sion or  right  of  possession.  MoKernan  v, 
Thomas  Convllle  Brew.  Co..  86  N.  T.  S.  191. 
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Tinless  no  administrator  has  been  appointed  and  there  is  no  necessity  for  one,'^ 
or  unless  the  estate  has  been  fully  administered  and  all  the  debts  have  been 
paid,**  or  Tmless  the  administrator  has  acted  fraudulently.'*  The  heirs  so  suing 
must,  however,  allege  and  prove  such  facts."* 

Eights  of  action  which  survive  on  the  death  of  one  of  the  parties  are  gen- 
erally regarded  as  personalty  and  pass  to  the  personal  representatives  rather  than 
the  heirs,'*  and  this  is  true  even  in  the  case  of  actions  in  regard  to  rights  in 
realty."'  A  right  of  action  for  wrongful  death  is  in  no  sense  an  asset  of  the 
estate  and  cannot  pass  by  the  will  of  the  deceased,  but  only  imder  the  provisions 
of  the  statute  and  as  the  personal  property  of  an  intestate.*' 

§  4.  Course  of  descent  and  distribution.^^ — An  heir  takes  through  and  not 
from  his  ancestor.^  The  line  of  descent  cannot  be  changed  by  showing  by  parol 
that  the  consideration  expressed  in  the  deed  whereby  the  property  was  acquired 
was  in  fact  a  gift."  At  common  law,  seisin  in  fact  by  the  ancestor  was  necessary 
in  order  that  the  heir  could  inherit  realty  from  him,^  but  this  rule  has  generally 
been  modified  by  statute  so  that  it  is  sufficient  if  he  is  entitled  to  or  has  any 
interest  in  the  property.* 


Where  personalty  was  devised  to  the  widow 
for  life  with  remainder  to  testator's  son,  who 
was  made  executor,  the  administrator  de 
bonis  non  was  the  proper  party  to  maintain 
an  action  for  its  conversion  after  the  son's 
death,  though  the  widow  had  been  placed 
In  possession  of  the  property.  Weaver  v. 
Meyer,  32  Ind.  App.  687,  70  N.  E.  409-. 

92.  Ryle  v.  Stammire  [Tex.  Civ.  App.]  77 
3.    W.    626. 

03.  Heirs  cannot  recover  newly  discov- 
ered assets  which  are  less  than  unpaid  claims 
against  the  estate.  Such  assets  are  a  trust 
fund  in  hands  of  administrator  for  pay- 
ment of  debts  and  costs  of  administration. 
Sharp  V.  Citizens'  Bank  of  Stanton  [Neb.] 
98  N.  W.  50. 

94.  Courts  of  equity  will  recognize  such 
distributees  as  proper  parties  plaintiff  In  a 
suit  to  protect  their  interests  against  the 
fraudulent  acts  of  the  administrator.  Where 
surviving  partner  of  firm,  who  was  adminis- 
trator of  deceased  partner,  used  the  latter's 
share  in  the  business  and  fraudulently  trans- 
ferred it  to  a  corporation,  the  deceased  part- 
ner's beneficiaries  could  maintain  an  action  to 
compel  him  to  account  for  the  value  of  their 
interest.  Rowell  v.  Rowell  [Wis.]  99  N.  W. 
473. 

95.  Complaint  Insufficient.  Rylle  v.  Stam- 
mire [Tex.  Civ.  App.]  77  S.  W.  626. 

9«.  Upon  the  death  of  a  judgment  creditor 
Intestate,  title  to  the  judgment  devolves  up- 
on his  administrator  by  operation  of  law,  and 
the  judgment  debtor  may  interplead  him 
with  respect  to  It  In  the  condition  in  which 
he  finds  it.  Debtor  may  prosecute  appeal  by 
setting  forth  In  petition  for  writ  of  error 
the  fact  of  the  creditor's  death  and  the  ap- 
pointment of  the  administrator,  and  upon 
granting  of  writ,  process  will  Issue  against 
such  administrator.  Judgment  debtor  can- 
not revive  judgment  In  name  of  adminis- 
trator under  Va.  Code  1887,  S  3577,  but  per- 
mitting him  to  do  so,  held  error  without 
prejudice.  City  of  Charlottesville  v.  Strat- 
ton's  Adm'r  [Va.]   45  S.  E.  737. 

97  The  administrator,  and  not  the  devisee, 
of  one  of  two  plaintiffs  In  trespass,  who  dies 
pending  the  action,  must  bo  Joined  in  order 

3  Curr.  Law — 69. 


to  entitle  his  estate  to  recover.  A  motion  to 
dismiss  for  failure  to  substitute  such  admin- 
istrator Is  not  the  proper  remedy  under  the 
North  Carolina  statute  [Clark's  Code  (3d 
Ed.)  §  188;  Acts  1887.  c.  389].  Rowe  v.  Capo 
Fear  Lumber  Co.,  133  N.  C.  433,  45  S.  E.  830. 
A  suit  for  the  purchase  money  of  lands 
should  be  prosecuted  by  the  administrator 
and  not  by  the  heirs  at  law.  Ga.  Civ.  Code 
1895,  5  3353.  Petition  in  suit  by  heirs  de- 
murrable, there  being  no  allegation  that 
there  were  no  debts  and  no  administration 
on  the  estate,  and  no  other  facts  being  set 
up  which  would  authorize  a  suit  by  them. 
Bryant  v.  Atlantic  Coast  Line  R.  Co.,  119  Ga. 
607,    46    S.    B.    829. 

'98.  Passes  to  next  of  kin  in  accordance 
with  §§  4172,  4173  [Shannon's  Code,  §§  4025- 
4028].  Haynes  v.  Walker  [Tenn.]  76  S.  W. 
902. 

99.     See  1   Curr.  L.'924. 

1.  Hence  guardian  may  not,  on  strength 
of  ward's  heirship,  sue  to  set  aside  fraudu- 
lent conveyance  of  ward's  ancestor.  Cook  v. 
Lee,  72  N.  H.  569,   58  A.  511. 

2.  Ossman  v.  Schmitz,  4  Ohio  C.  C.  (N. 
S.)  502.  Validity  of  laws  changing  rules  of 
descent,  see  In  re  Magnes'  Estate  [Colo.] 
77   P.   853. 

3.  Early  v.  Early,  134  N.  C.  258,  46  S.  E. 
503;  Bragg  v.  Wiseman  [W.  Va.]  47  S.  B.  90. 

4.  Testator  devised  land  to  T.,  his  son, 
after  the  death  of  M.  M.  survived  testator, 
T.  and  T.'s  son,  who  died  intestate  and  with- 
out Issue  after  T.  Held  that  the  mother  of 
T.'s  son,  who  was  his  only  heir.  Inherited  the 
remainder,  and  not  T.'s  brothers  and  sisters 
of  the  whole  blood  [Code  N.  C.  c.  28,  §  1281]. 
Early  v.  Early,  134  N.  C.  258,  46  S.  B.  503. 
N.  C.  Code  1883,  §  1281,  provides  that  one 
shall  be  deemed  to  have  been  seised  of  prop- 
erty If  he  has  any  right,  title  or  Interest  In 
the  Inheritance.  Weeks  v.  Quinn,  135  N.  C. 
425,  47  S.  E.  596.  Code  of  West  Virginia,  1899, 
0.  78,  §  1  passes  all  and  whatever  title, 
right,  and  Interest  of  inheritance  in  land 
vested  in  an  Intestate  to  his  heirs.  Including 
seisin  In  fact  and  law.  If  the  ancestor  is 
seised  in  fact,  the  heirs  have  seisin  in  fact 
without  entry,  and  If  one  of  them  is  a  mar- 
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At  common  laWj  the  inheritance  could  never  lineally  ascend,  and  on  failure 
of  lineal  descendants  of  the  person  last  "seised,  the  inheritance  went  to  his  col- 
lateral relations  of  the  blood  of  the  first  purchaser."  By  statute  in  some  states, 
the  parents  are  looked  upon  as  lineal  relations  in  the  ascending  line,  and  where 
the  person  last  seised  shall  have  left  no  issue,  nor  brother  or  sister,  nor  issue  of 
such,  the  inheritance  vests  in  the  father,  if  living,  and  if  not,  then  ia  the 
mother."  In  Texas,  if  there  are  no  children,  father  or  mother,  or  husband  or 
wife,  the  estate  is  divided  into  two  parts,  one  of  which  goes  to  the  maternal,  and 
the  other  to  the  paternal  kindred.' 

In  some  states,  if  an  infant,  having  realty  derived  from  one  parent  by  gift, 
devise,  or  descent,  dies  without  issue,  the  whole  goes  to  such  parent  and  his  or 
her  next  of  kin.*  For  the  purpose  of  transmission  of  title  through  ascending 
heirs  to  collateral  kindred,  the  statute  of  descents  and  distributions  conceives  the 
ancestors  and  those  who  receive  the  title  from  him  as  living.*  If  there  is  no 
widow,  the  children  take  the  personalty  in  equal  parts,  children  of  a  deceased 
child  taking  the  share  their  parents  would  have  taken  if  living.^"  The  right  of 
representation  among  collaterals  is  frequently  limited  to  the  descendants  of 
brothers  and  sisters  of  the  intestate.^^  The  effect  of  this  rule  is  that  among  more 
remote  relatives,  the  closest  in  degree  take  as  a  class,  per  capita,  to  the  exclusion 
of  all  others.^*    In  New  York,  grandnephews  and  grandnieces  take  by  representa- 


rled  womati,  her  surviving  husband  la  en- 
titled to  curtesy  In  her  share.  Bragg  v. 
Wiseman    [W.  Va.]    47  S.  B.   90. 

5.  Weeks  v.  Quinn,  136  N.  C.  425,  47  S.  E. 
696. 

6.  Rev.  St.  Ga.  e.  S8,  rules  4'  &  6.  Weeks 
V.  Qulnn,  135  N.  C.  425,  47  S.  B.  596.  In 
Kentucky,  realty  descends  In  parcenary  to 
the  intestate's  children  and  their  descendants, 
and  II  he  has  none,  then  to  hlg  father  and 
mother  In  equal  shares,  and  if  either  parent 
is  dead,  the  whole  passes  to  the  other  [St. 
1903,  §  1393].  Hagan  v.  demons  [Ky.]  7S 
S.  W.   899. 

7.  Under  the  statutes  of  Texas  (Rev.  St. 
1895,  art.  1688,  subd.  i),  providing  that  if 
Intestate  leaves  no  children,  father,  mother, 
or  husband  or -wife,  the  estate  shall  be  di- 
vided into  two  moieties,  one  of  which  shall 
go  to  the  maternal  and  the  other  to  the  pa- 
ternal kindred,  and  that  If  there  be  no  sur- 
viving grandfather  or  grandmother,  "the 
whole  estate  shall  go  to  their  descendants, 
and  so  on  without  end,  passing  in  like  man- 
ner to  the  nearest  lineal  ancestors  and  their 
descendants,"  held  that  each  of  such  moie- 
ties becomes,  for  purposes  of  distribution,  a 
separate  estate.  Witherspoon  v.  Jernlgan 
[Tex.]  76  S.  W.  445.  Article  1695  of  the  same 
statute,  providing  that  when  relations  of 
deceased  standing  in  the  "flrst  and  same  de- 
gree "  alone  come  into  the  partition,  they 
shall  take  per  capita,  and  that  when  a  part 
of  them  are  dead  and  a  part  living,  the  de- 
scendants of  those  dead,  who  have  a  right 
to  partition,  shall  take  only  such  portion 
as  the  parent  through  whom  they  Inherit 
would  be  entitled  to  if  alive,  construed  and 
held  that  the  words  "flrst  and  same  degree" 
should  be  taken  to  mean  "flrst  or  same  de- 
gree" and  that  where  decedent's  only  heirs 
on  the  paternal  side  were  first  cousins  and 
children  of  deceased  flrst  cousins,  such  chil- 
dren took  the  shares  of  their  deceased  par- 
ents.    Id. 

8.  Under    statutes    providing    that    If    an 


Infant,  having  real  estate  from  one  parent 
by  descent,  shall  die  without  issue,  the  whole 
shall  descend  to  such  parent  and  his  next 
of  kin  (Ky.  St.  1899,  ;  1401),  and  providing 
that  if  the  owner  of  real  estate  which  has 
been  sold  by  an  administrator  die  during 
Infancy  the  person  who  would  have  been  en- 
titled to  the  property  shall  take  the  pro- 
ceeds (Civ.  Code  Proc.  c.  14,  §  494,  subsec.  6), 
where  one  dies  in  infancy  leaving  the  pro- 
ceeds of  an  administrator's  sale  of  land  In- 
herited from  her  father,  such  proceeds  go 
to  her  paternal  aunts  and  uncles,  to  the  ex- 
clusion of  her  mother.  Weisiger  v.  McDon- 
ald, 26  Ky.  L.  R.  1053,  76  S.  W.  1080.  Such 
statutes  are  strictly  construed  and  apply 
only  when  the  title  actually  comes  from 
such  parent  [Ky.  St.  1903,  §  1401].  Hagan  v. 
Cl«mons  [Ky.]  78  S.  W.  899.  In  Kentucky, 
property  purchased  by  a  mother  with  her 
own  means,  the  deed  reciting  that  it  was 
for  her  and  her  minor  children  and  that  the 
property  was  to  survive  to  the  longest  liver, 
where  one  of  the  minors  proved  the  survivor, 
but  died  in  infancy  without  issue,  was  held 
to  pass  to  the  surviving  father  (under  Ky. 
St.  1903,  !  1393),  and  not  to  the  heirs  of 
the  mother  (under  I  1401),  since  the  infant's 
title  was  derived,  not  from  the  mother,  but 
from  her  vendor.  Id.  Statute  does  not  ap- 
ply to  land  inherited  from  grandparent  which 
descends  in  same  manner  as  If  Infant  had 
been  an  adult  [Ky.  St.  1903,  §  1401].  Tur- 
ner's Trustee  v.  Washburn,  26  Ky.  L.  R. 
2198,   80    a.   W.    460. 

9.  Grandnephews  therefore  take  subject 
to  debts  owed  by  grandfather  to  deceased. 
Head  v.  Spier,  66  Kan.  386,  71  P.  833. 

10.  Shannon's  Code  Tenn.  §  4172.  Haynes 
V.  Walker  [Tenn.]  76  S.  W.  902. 

11.  Miss.  Code  1892,  |  1643.  Grantham  v. 
Stratham  [Miss.]  35  So.  423. 

13.  Surviving  uncles  and  aunts  take  to 
the  exclusion  of  cousins.  Grantham  y. 
Stratham   [Miss.]    35  So.  423. 


3  Cm*.  Law. 


DESCENT  AND  DISTEIBUTION  §  6. 


1091 


tion  the  shares  of  their  parents.^*  Under  a  statute  giving  the  share  of  a  legatee 
or  devisee  who  dies  before  testator  to  his  heirs,  they  take  directly  from  the 
testator  and  not  through  the  predeceased  legatee.** 

A  half-brother  cannot  inherit  while  his  mother  and  sister  of  the  whole  blood 
are  alive."  Under  the  Pennsylvania  statutes,  a  half-brother  of  an  intestate  by  a 
common  mother,  their  fathers  being  brothers,  is  entitled  to  land  inherited  by 
intestate  from  her  father,  to  the  exclusion  of  intestate's  paternal  uncles  and 
aunts.** 

§  5.  Quantity  of  estate  or  share  acquired}'' — Heirs  of  the  same  class  share 
equally.**  Where  an  intestate  leaves  as  his  sole  heirs  full  brothers,  half-brothera 
who  are  children  of  his  father,  and  half-brothers  who  are  children  of  his  mother, 
each  full  brother  inherits  an  equal  share  with  each  child  of  the  father  in  the  half 
estate  descending  through  him,  and  also  an  equal  share  with  each  child  of  the 
mother  in  the  half  descending  through  her.*'  An  heir  who  has  accepted  suc- 
cession unconditionally  and  has  been  put  in  possession  conjointly  with  his  coheirs 
succeeds  to  the  legal  title  of  the  intestate.^*  The  shares  of  the  heirs  may  be  iit- 
creased  or  decreased  by  transfers  of  property  made  between  them  and  the  ancestor 
during  the  latter's  lifetime,  depending  upon  whether  such  transactions  are  gifts," 
or  advancements.^^  A  right  of  succession  may  take  effect  presently,  though 
future  in  possession." 

§  6.  Husband  or  wife  as  heir}* — The  husband  or  wife,  in  some  states, 
inherits  as  the  heir  of  the  other  spouse,  where  deceased  leaves  no  children  or  the 
issue  of  children,  or  father  or  mother,  or  brothers  or  sisters,  or  their  descendants 
surviving  him.'"'  In  others,  where  the  husband  or  wife  dies  without  any  child 
or  other  descendants  in  being  capable  of  inheriting,  the  other  spouse  is  entitled  to 


13.  Amendment  to  Code  Civ.  Proc.  §  2732, 
subd.  12,  taking  effect  Sept.  1,  1898,  extended 
rule  to  personalty.  In  re  Bbbets'  Estate,  43 
Misc.  575,  89  N.  T.  S.  544.  Where  deceased 
left  surviving  him  nephews  and  nieces,  and 
one  grandnephew,  the  only  surviving  repre- 
sentative of  a  deceased  sister,  and  one  grand- 
niece,  the  only  surviving  representative  of 
a  deceased  brother,  such  grandnephew  and 
grandniece  were  entitled  to  take  by  repre- 
sentation the  shares  of  their  parents  in  the 
personalty  [Under  Code  Civ.  Proc.  §  2732, 
subd.  12,  as  amended  in  1898].  In  re  Had- 
ley's   Estate,    43   Misc.    679,    89   N.   Y.    S.    545. 

14.  Iowa  Code,  §  3281.  Where  a  son  de- 
vised property  to  his  mother  and  she  pre- 
deceased him,  leaving  as  her  heirs  a  brother 
and  sister  of  testator,  they  took  directly 
from  him  and  the  property  was  subject  to 
the  collateral  inheritance  tax  under  §  1467. 
Tn  re  Hulett's  Estate,  121  Iowa,  423,  96  N.  W. 
952;  State  v.  Kiler  [Iowa]  96  N.  W.  952.  The 
California  statute  (Civ.  Code,  I  1310),  provid- 
ing that  the  lineal  descendants  of  devisees, 
who  are  related  to  testator  and  who  die  be- 
fore he  does,  shall  take  the  estate  devised, 
applies  only  to  devises  as  distinguished  from 
bequests.  In  re  Boss'  Estate,  140  Cal.  282, 
73   P.    976. 

15.  Rice  V.  Bamberg  [S.  C]   46  S.  E.  1009. 

16.  Act  April  8,  1833,  §§  6,  9,  P.  L.  31B. 
Banes  v.   Finney   [Pa.]    58   A.  136. 

17.  See  1   Curr.   L.   924. 

18.  Where  intestate  left  as  heirs  his  moth- 
er and  six  sisters,  held  that  the  estate  would 
be  divided  into  eight  parts,  of  which  the 
mother  would  take  two  and  the  sisters  one 
IBCh.      Finding    that    deed    of    three    sisters 


conveyed  three-sixths  held  erroneous.  Cronk- 
Ute  V.  Strain,  210  111.  331,  71  N.  E.  393. 

19.  Kan.  Gen.  St.  1901,.  5§  2522,  2530.  Th» 
provision  In  the  latter  section  that  children 
of  the  half  blood  shall  inherit  equally  with 
children  of  the  whole  blood  does  not  re- 
quire that  all  the  children  of  either  or  both 
parents  shall  receive  equal  shares.  Tays  v. 
Robinson  [Kan.]  74  P.  623. 

20.  His  assign  is  entitled  In  a  petitory 
action  to  be  recognized  as  owner  of  the  un- 
divided interest  inherited  and  sold.  Brian 
V.  Bonvillain,   111   La.  441,   35  So.    632. 

21.  See  Gifts,    2  Curr.  L.   140. 

22.  See  Estates  of  Decedents,  J  17B,  3 
Curr.  Ii.  

23.  Tax  may  attach.  In  re  Milllken's  Es- 
tate,   206  Pa.  149,   55  A.   853. 

24.  As  to  property  allowed  widow  pendine 
administration.  Including  right  to  occupy 
homestead,  see  Estates  of  Decedents,  §  5D, 
3  Curr.  L.  .     See  1  Curr.  L.  924. 

25.  Proof  of  death  of  owner  of  land,  leav- 
ing widow,  who  has  one  child  who  has  lived 
on  land  since  owner's  death  and  has  rented 
it,  does  not  show  that  she  had  no  alienable 
interest  therein,  but  only  a  right  of  quaran- 
tine so  as  to  render  her  mortgage  of  it  in- 
valid, since  the  land  embraced  therein  might 
have  been  assigned  to  her  as  dower,  or  sii* 
might  have  been  her  husband's  heir  under 
the  above  section  [Ala.  Code  1896,  §  1453. 
subd.  6].  Penny  v.  Weems,  139  Ala.  270,  38 
So.  883.  On  death  of  husband,  a  certiJioate  en- 
titling him  to  land  from  the  government 
goes  to  the  widow  if  there  are  no  descend- 
ants. Whisler  v.  Cornelius  [Tex.  Civ.  Aiip.] 
79  S.  W    360. 
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half  the  estate,  and  this  right  cannot  be  defeated  by  the  will  of  the  decedent.** 
In  others,  if  there  are  no  issue,  the  sniTivor  takes  the  whole  estate." 

The  wife  has  an  inchoate  right  to  occupy  the  homestead  after  her  husband'i 
death,  which  cannot  be  taken  away  from  her  except  by  her  own  act."'  The  elec- 
tion of  a  husband  to  take  a  homestead  instead  of  his  distributive  share  of  his  wife's 
estate,  or  even  the  allotment  to  him  of  such  share,  does  not  affect  his  interest  in 
the  estate  as  her  heir,  where  she  leaves  no  issue.^  Land  deeded  to  a  husband  in 
a  division  of  the  estate  of  his  wife's  father  descends  to  the  wife's  children  on  her 
death,  to  the  exclusion  of  the  children  of  the  husband  by  his  second  marriage.** 
In  thfi  absence  of  statute,  a  husband  who  waives  the  provisions  of  his  wife's  will 
is  not  entitled  to  a  distributive  share  of  her  personalty.** 

In  Louisiana,  where  the  community  of  acquets  and  gains  is  dissolved  by  the 
death  of  the  wife,  the  interests  of  her  heirs  to  one-half  of  the  communiiy  prop- 
erty attach  at  once.*''  The  fact  that  such  interest  is  subject  to  the  payment  of 
communily  debts  does  not  make  their  title  contingent  or  conditional.*'  In  Cali- 
fornia, the  husband  takes  the  community  property  on  the  death  of  his  wife/*  and 
any  part  of  the  estate  of  a  widow,  dying  without  kindred,  which  was  a  part  of  the 
community  property  of  her  deceased  husband  and  herself,  goes  to  the  brothers 
and  sisters  of  such  husband  or  to  the  issue  of  any  deceased  brother  or  sister  by 
right  of  representation.*" 

At  common  law,  the  choses  in  action  of  a  deceased  wife  pass  to  her  surviving 
huBband,**  and  he  is  entitled  to  take  as  his  own  money  left  on  deposit  by  her  in 


as.  Final  distribution  not  affected  by  §S 
105,  107,  111,  providing-  that  the  survivor 
shall  have  certain  specified  articles  and  a 
certain  sum  of  money  from  the  estate  of  the 
deceased  [Rev.  St.  1S99,  §§  2938,  2939].  Waters 
V.  Herboth,  17S  Mo.  166,  77  S.  "W.  305.  The 
two  sections  are  designed  to  place  the  hus- 
band and  wile  on  an  equal  footing  with  re- 
gard to  each  other's  property.  §  2938  applies 
only  to  property  owned  by  the  wife  at  the 
time  of  her  death.  It  applies  to  property 
acquired  before  its  passage  by  a  then  mar- 
ried woman,  but  Is  not  unconstitutional  on 
that  account.  Spurlook  v.  Burnett  [Mo.]  81 
S.  W.  1221.  Such  interest  is  in  addition  to 
her  homestead  rights.  Adams  v.  Adams 
[Mo.]  82  S.  W.  66.  AVUfe's  half  Interest  giv- 
en by  Iowa  Code,  §  3379,  in  so  far  as  it  ex- 
ceeds her  dower  Interest,  is  subject  to  pay- 
ment of  debts  and  claims  against  the  es- 
tate. Wild  V.  Toms,  123  Iowa,  747,  99  N.  W. 
700. 

»7.  Civ.  Code  1895,  §  3354.  Fields  V.  Lew- 
is 118  Ga.  573,  45  S.  B.  437.  Under  the  stat- 
utes of  descent  of  the  Cherokee  Nation,  pro- 
viding that  the  property  of  one  dying  In- 
testate shall  descend  in  equal  parts  to  his 
widow  and  children,  the  widow  of  one  dying 
intestate  and  without  issue  takes  the  whole 
estate,  including  that  inherited  by  Intestate 
from  his  father  [Comp.  Laws  Cherokee  Na- 
tion 1892,  §  618,  p.  267].  Nivens  v.  Nivens 
[Ind.  T.]   76  S.  W.  114. 

as.  Takes  it  subject  to  mortgage  In  which 
she  joined,  which  she  is  not  entitled  to  have 
satisfied  out  of  other  property  of  the  estate. 
Adams  v.  Adams  [Mo.]  82  S.  W.  66.  A 
constitutional  exemption  of  a  homestead 
from  forced  sale  under  process  of  law  may 
survive  to  the  family  of  the  owner  after  his 
death  Upon  death  of  husband,  wife  contin- 
ues to  have  right  to  occupy  tract  occupied 
by    them    jointly    as    homestead,    free    from 


forced  sale  under  process  of  law  for  pay- 
ment of  his  debts.  Cross  v.  Benson  [Kan.] 
75  P.  558.  In  states  requiring  a  declaration 
of  homestead,  the  land  will  descend  as  in- 
testate property  unless  such  declaration  is 
made.  Declaration  of  homestead  filed  by 
widow  after  husband's  death  held  a  nullity 
under  Ballinger's  Ann.  Codes  &  St.  Wash.  § 
5246.      Lloyd    v.    Lloyd    [Wash.]    74    P.    1061. 

29.  Under  Iowa  Code,  §  3379,  plaintiff  held 
entitled  to  one-sixth  of  wife's  property  as 
her  heir.  Hays  v.  Marsh,  123  Iowa  81,  98 
N.  W.    604. 

SO.  Williams  v.  Williams'  Bx'r,  25  Ky  L. 
R.    836,    76   S.   W.   413. 

31.  Prior  to  Pub.  Laws  1903,  c.  160,  §  1, 
there  was  no  statute  in  Maine  giving  to  a 
widower  a  distributive  share  in  his  wife's 
personalty  after  he  had  waived  the  provi- 
sions of  her  will  in  his  favor.  Rev.  St.  1883, 
c.  75,  §§  8,  9,  apply  only  to  intestate  estates. 
Stewart  v.  Skolfield  [Me.]    58  A.  56. 

32,  33.  Bossier  v.  Herwlg,  112  La.  539,  36 
So.   557. 

34.  Fact  that  deceased  wife  owed  debts 
does  not  authorize  her  administrator  to  take 
community  property  from  her  husband  for 
purpose  of  paying  them  [Belongs  to  him  un- 
der Cal.  Code  Civ.  Proo.  §  1401].  Bollinger 
v.  Wright,  143  Cal.  292,  76  P.  1108. 

35.  California  Civ.  Code  §  1386,  subd.  9, 
includes  only  such  common  property  as  re- 
mains undisposed  of  at  the  time  of  the  hus- 
band's death,  and  not  any  which  was  con- 
veyed by  him  to  the  wife  during  his  life 
time.  In  re  McCauley's  Estate,  138  Cal.  646, 
71  P.  458.  Under  this  section,  where  a  widow 
dies  leaving  no  next  of  kin,  property  which 
she  described  in  her  inventory,  as  executrix 
of  her  husband,  as  community  property,  goes 
to  her  deceased  husband's  surviving  nieces. 
Id. 

36.  Box  V.   Lanier   [Tenn.]   79   S.  W.   1042. 
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bank."  This  rule  does  not  apply  where  he  makes  himself  her  survivor  by  felo- 
niously killing  her." 

An  absolutely  divorced  husband  or  wife  is  cut  off  from  all  rights  of  inherit- 
ance in  the  estate  of  his  or  her  former  spouse/"  but  the  fact  that  one  is  divorced 
from  his  wife  for  his  fault  does  not  affect  his  right  to  take  the  estate  of  their 
deceased  child  as  his  heir." 

In  Kansas,  residence  on  the  part  of  the  wife  is  essential  to  claim  rights  in 
property  which  her  husband  has  conveyed."  A  widow  who  elects  to  take  a  child's 
part  in  the  estate  of  her  deceased  husband  is  counted  as  a  child  in  making  dis- 
tribution.*^ 

Widow's  qvarantine.*' — Under  a  statute  authorizing  the  widow  to  hold  and 
enjoy  the  husband's  mansion  house  and  the  plantation  belonging  thereto,  without 
liability  for  rent,  until  dower  is  assigned  her,  a  mortgagee  in  possession  thereof, 
who  is  also  assignee  of  the  widow's  rights,  is  not  required  to  accoimt  for  rent  on 
foreclosing  the  mortgage  before  the  assignment  of  dower.**  The  widow's  right 
of  quarantine  is  assignable.*"  In  Alabama,  the  mortgage  of  a  widow  holding 
land  under  her  right  of  quarantine  passes  to  the  mortgagee  nothing  cognizable 
in  a  court  of  law.*' 

DIRECTING  VEBDICT  AND  DEMtrBBER  TO  EVIDBITCB. 

]  1.  Dli«ctms  Verdict  (1093).  The  Mo- 1  §  2.  DemoTTers  to  ElTldence  (1006).  Bf- 
tlon;  Its  Effect  (1095).  Effect  of  Ruling;  feet  (1096).  Waiver  (1097).  Effect  of  Rul- 
Appeal;  Waiver    (1096).  ling   (1097). 

Insufficiency  of  evidence,  while  the  most  common  ground  for  directed  ver- 
dict or  demurrer  to  evidence,  is  frequently  raised  in  other  ways.  Accordingly 
resort  must  be  had  to  topics  dealing  with  the  specific  subject-matter  for  a  full 
discussion  of  sufficiency  of  evidence  on  particular  questions. 

§  1.  Directing  verdict} — There  cannot  be  a  directed  verdict  under  a  sys- 
tem of  procedure  requiring  the  jury  to  respond  to  issues,  no  provision  being  made 
for  a  general  verdict.*  A  directed  verdict  is  proper  where  the  party  having  the 
burden  of  proof  fails  to  establish  all  the  facts  necessary  to  enable  him  to  recover,' 


87.  Shugart  v.  Shugart  [Tenn.]  76  S.  W. 
821. 

38.  Goes  to  her  administrator,  his  repre- 
sentatives cannot  recover  as  against  hers 
the  proceeds  of  a  life  policy  assigned  by  him 
to  her,  which  is  payable  to  her  if  she  sur- 
vives him,  and  if  not,  to  his  executors,  ad- 
ministrators or  assigns.  This  is  not  contrary 
to  U.  S.  Const,  art.  1,  K  9.  10,  prohibiting 
bills  of  attainder,  or  S  12,  providing  that 
no  conviction  shall  work  a  forfeiture  of  es- 
tate. Box  V.  Lanier  [Tenn.]  79  S.  W.  1042. 
See  note,  ante,   §  2. 

39.  A  husband  cannot  inherit  from  his  di- 
vorced wife  who  dies  during  the  six  months 
next  preceding  the  decree.  Rendition  of  de- 
cree dissolves  the  marriage,  though  parties 
are  forbidden  to  remarry  within  six  months 
[Kan.  Laws,  1889,  c.  1.07,  p.  145].  Durland 
V.  Durland,  67  Kan.  734,  74  P.  274;  Jacobs 
V.  Gasklll  [Kan.]  77  P.  650.  Neither  can 
such  husband  recover  from  her  administrator 
money  paid  to  her  under  a  decree  adjusting 
their  property  rights.  Durland  v.  Durland, 
67  Kan.  734,  74  P.  274. 

40.  Though  such  child  inherited  It  from 
his  mother.  Hammers  v.  Sanders  [Mo.  App.] 
80  S.   W.   16. 

41.  Statute    of    Kansas    (Gen.    St.    1901,    S 


2510),  providing  that  a  wife  shall  not  be  en- 
titled to  any  interest  In  the  lands  of  her 
husband  which  he  has  conveyed,  "when  the 
wife  at  the  time  of  the  conveyance  Is  not 
or  never  has  been  a  resident  of  this  state," 
construed  and  held  that  "or"  means  "and," 
and  that  the  provision  applies  only  in  case 
the  wife  has  never  been  a  resident  of  that 
state.  Kennedy  v.  Haskell,  67  Kan.  612,  73 
P.   913. 

42.  If  one  other  child,  she  takes  half  the 
estate  after  costs  of  administration  are  paid 
[Fla.  Rev.  St.  1892,  §  1833].  Benedict  v.  Wll- 
marth    [Fla.]    35    So.    84. 

43.  See,  also.  Estates  of  Decedents,  §  6D, 
3   Curr.   L.  

44.  N.  J.  Gen.  St.  p.  1276.  Moffett  v.  Trent 
[N.  J.  Bq.]  56  A.  1036. 

45.  Moffett  V.  Trent  [N.  J.  Eq.]  56  A.  1035. 

46.  Penny  v.  Weems,  139  Ala.  270,  36  So. 
883 

1.  See  1  Curr.  I*  925.  Peremptory  In- 
structions are  also  treated  under  this  cap- 
tion. 

a.  A  request  to  charge  that  plaintiff  could 
not  recover  was  properly  refused.  Poy  v. 
Winston,  136  N.  C.  439,  47  S.  E.  466. 

3.  Agnew  v.  Montgomery  [Neb.]  99  N.  W. 
820;  Sloss-Sheffleld  Steel  &  Iron  Co.  v.  Mob- 
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or  where  his  evidence  is  so  slight  as  to  amoimt  to  none.*  A  directed  verdict  is 
also  proper  when  the  evidence,'  or  facts,*  and  the  reasonable  inferences  there- 
from,^ are  undisputed,  so  that  a  verdict  for  one  of  the  parties  is  clearly  demand- 
ed.' A  rule  frequently  applied  is  that  the  court  may  direct  a  verdict  in  any  case 
where  the  evidence  is  of  such  a  conclusive  character  that  the  court,  in  the  exercise 
of  sound  judicial  discretion,  would  be  compelled  to  set  aside  a  verdict  in  opposi- 
tion to  it,°  because  not  supported  by  the  evidence.^"  In  an  action  for  negligence, 
a  verdict  will  be  directed  where  the  facts  show  contributory  negligence  as  a  matter 
of  law.^^  Where  a  verdict  is  properly  directed,  the  reasons  assigned  by  the  court 
for  its  ruling  are  immaterial.^' 

Since  a  motion  for  a  directed  verdict  admits  the  truth  of  opposing  evidence^' 
for  the  purpose  of  denying,  its  sufficiency  in  law,^*  a  verdict  should  not  be  directed 
unless  it  can  be  said  as  a  matter  of  law  that  no  recovery  can  be  had  upon  any 
reasonable  view  of  the  facts'  which  the  evidence  tends  to  establish.^'  It  is  there- 
fore held  that  a  verdict  will  not  be  directed  for  a  defendant  if  there  is  any  evi- 
dence fairly  tending  to  prove  a  cause  of  action  for  the  plaintiff;^'  and  it  has  been 


ley,  1S9  Ala.  425,  36  So.  181.  Answer  In  effect 
aamltted  right  to  recover  unless  the  plea 
should  be  sustained,  and  there  was  no  evi- 
dence to  sustain  the  plea.  Tllley  v.  Cox,  119 
Ga,  867,  47  S.  B.  219;  Weed  v.  Chicago,  etc., 
R.  Co.  [Neh.]  99  N.  W,.  827.  "Where  evidence 
tends  to  show  contributory  negligence  and 
the  court  submits  the  case  to  the  Jury,  it 
must  do  so  on  the  theory  that  there  is  suf- 
ficient evidence  to  support  a  verdict  for 
plaintiff;  and  if  the  evidence  is  not  so  suiB- 
nlent,  the  court  should  direct  a  verdict.  Sat- 
tler  T.  Chicago,  etc.,  R.  Co.  [Neb.]  98  N.  W. 
663. 

4.  Evidence  so  slight  that  reasonable 
minds  could  not  arrive  at  different  conclu- 
sions. Rickards  &  Co.  v.  Bemis  &  Co.  [Tex. 
Civ.  App.]  78  S.  W.  239. 

5.  Neeley  v.  Southwestern  Cotton  Seed 
Oil  Co.,  13  Okl.  356,  75  P.  537;  Whitley  v. 
Clegg  [Ga.]  48  S.  B.  406.  A  peremptory  in- 
struction is  not  error  when  the  testimony  is 
uncontradicted,  though  a  hypothetical  in- 
struction, based  on  the  assumption  of  the 
truth  of  the  testimony,  would  be  more  for- 
mally correct.  Owens  v.  Meredith,  25  Ky. 
L    R.   1485,    78    3.   W.   145. 

«.  Rice  V.  Bamberg  [S.  C]  46  S.  B.  1009. 
Facts  being  undisputed,  there  Is  only  a 
question  of  law.  Hendley  v.  Globe  Refinery 
Co  [Mo.  App.]  79  S.  W.  1163.  Facts  undis- 
puted and  only  issue  the  construction  of  a 
deed.     Reid  v.  Courtenay  Mfg.  Co.   [S.  C]   47 
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r.  '  Gudfelder  v.  Pittsburg,  etc.,  R.  Co.,  207 
Pa.' 629,  57   A.  70. 

8.  Uncontradicted  evidence  demands  a 
finding  McGowan  v.  Brooks,  119  Ga.  494, 
46  S  B  626;  Ward  v.  McQueen  [N.  D.]  100 
N  W  253-  Wilson  v.  Alcatraz  Asphalt  Co., 
142  Cal  182  75  P.  787;  McGullough  v.  Prltch- 
ett  [Ga]  48  S.  B.  148.  A  statute  providing 
that  "where  there  is  no  conflict  in  the  evi- 
dence, and  that  introduced  with  all  reason- 
able deductions  or  inferences  therefrom  de- 
ninnds  a  particular  verdict,  the  court  may 
S^r^ct  the  jury  to  find  for.  the  party  entitled 
thereto"  is  not  unconstitutional,  as  a  de- 
nial of  the  right  to  a  jury  trial,  or  a  depriva- 
tion of  property  without  due  process  of  law 
rciv  code  1895,  §  5331].  Tllley  v.  Cox.  119 
Ga.    867,    47    S.    E.    219. 


9.  Shoup  V.  Marks  [C.  C.  A.]  128  P.  32; 
Gentry  v.  Singleton  [C.  C.  A.]  128  P.  679; 
Williams  v.  Belmont  Coal  &  Coke  Co.  [W. 
Va.]  46  S.  E.  802;  Neeley  v.  Southwestern 
Cotton  Seed  Oil  Co.,  13  Okl.  356,  76  P.  537, 
citing  numerous  authorities. 

10.  Merrill  v.  Timbrell,  123  Iowa,  376,  98 
N.  W.  879;  Asphalt  Granitoid  Const.  Co.  v. 
St.  Louis  Transit  Co.  [Mo.  App.]  80  S.  W.  741; 
Kentucky  Refining  Co.  v.  Purcell  Cotton  Seed 
Oil  Mills,  13  Okl.  220,  73  P.  945;  Truskett  v. 
Bronaiigh  [Ind.  T.]  76  S.  W.  294;  Boston  & 
M.  R.  Co.  V.  Sargent  [N.  H.]  57  A.  688.  In 
the  Federal  courts,  the  rule  is  that  the  court 
should  direct  a  verdict,  unless  there  is  some 
evidence  of  such  a  character  that  the  jury 
would  be  warranted  in  finding  a  verdict  for 
the  party  producing  it.  New  York,  etc.,  R. 
Co.  V.  Difendaffer  [C.  C.  A.]  125  P.  893. 

11.  Dunworth  v.  Grand  Trunk  Western  R. 
Co.  [C.  C.  A.]  127  F.  307.  See,  also.  Master 
and  Servant,  2  Curr.  Ia.  801;  Negligence,  2 
Curr.   L.    996. 

12.  Central  Guarantee  Trust  &  Safe  De- 
posit Co.  V.   White,    206  Pa.   611,   56  A.   76. 

13.  Missouri  Malleable  Iron  Co.  v.  Dillon, 
206  111.  145,  69  N.  E.  12. 

14.  Kaufman  v.  Bush,  69  N.  J.  Law,  645. 
56  A.  291. 

15.  Neal  v.  St.  Louis,  etc.,  R.  Co.,  71  Ark. 
445,  78  S.  W.  220;  Kentucky  Refining  Co.  v. 
Purcell  Cotton  Seed  Oil  Mills,  13  Okl.  220. 
73  P.  945.  trnder  Code  Civ.  Proc.  §  1104,  the 
court  should  direct  a  verdict  when  the  case 
presents  only  a  question  of  law,  but  not  oth- 
erwise. Michener  v.  Pransham  [Mont.]  74 
P.  448.  A  peremptory  instruction  is  properly 
refused,  in  a  personal  injury  action,  unless 
after  giving  plaintiff  the  benefit  of  the  most 
favorable  construction  of  all  the  evidence. 
T,nd  every  reasonable  inference  In  his  favor 
that  may  be  drawn  therefrom,  no  other  rea- 
<3onable  conclusion  can  be  arrived  at  than 
that  plaintiff  was  guilty  of  contributory 
negligence.  Asphalt  Granitoid  Const.  Co.  v. 
St.  Louis  Transit  Co.  [Mo.  App.)  80  S.  W.  741. 

16.  On  a  trial  by  the  court  a  peremptory 
Instruction  for  defendant  will  not  be  given 
where  there  Is  evidence  tending  to  prove 
Plaintiff's  case,  either  directly  or  by  reason- 
ible  inference.  Carr  v.  TJbsdell,  87  Mo.  App. 
326,   71  S.  W.  112;  Wrisley  Co.  v.  Burke,  203 
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'held  that  plaintifE's  evidence  need  not  show  a  prima  facie  case.*'  It  is  also 
error  to  direct  a  verdict  if  there  is  a  conflict  in  the  evidence/'  so  that  a  con- 
troverted question  of  fact  is  presented,*'  requiring  a  submission  to  the  jury."" 
The  credibility  of  witnesses  is  always  for  the  jury."*  The  right  of  a  party  to  go 
to  the  jury  should  not  be  denied  because  he  has  not  introduced  the  best  evidence, 
when  secondary  evidence  has  been  admitted  and  permitted  to  remain  in  the  case.-* 
The  motion;  its  effect.^" — ^The  right  to  a  peremptory  instruction^*  or  directed 
verdict"  may  be  lost  by  failure  to  present  a  motion  therefor  in  season.  The  mo- 
tion should  specify  the  ground  on  which  it  is  based. ^°  A  request  for  a  peremp- 
tory instruction  will  not  be  considered  an  objection  to  the  sufficiency  of  the 
declaration.^'  As  stated  above,  a  motion  for  a  directed  verdict  admits  the  truth 
of  all  opposing  evidence,  and  all  inferences  which  may  be  fairly  and  rationally 
drawn  from  it.'*  Where  each  party  requests  the  court  to  direct  a  verdict,  he 
thereby  concedes  that  there  is  no  question  for  the  jury,  and  waives  his  right  to  a 
decision  by  the  jury  on  every  issue  in  the  case.**    When  pursuant  to  such  re- 


in 250,  67  N.  B.  818;  Missouri  Malleable  Iron 
Co'.  V.  Dillon,  206  lU.  145,  69  N.  B.  12;  Pitts- 
burg, etc.,  R.  Co.  V.  Banfill,  206  111.  653,  69 
N.  B.  499;  Ewen  v.  Wilbor,  208  111.  492,  70  N. 
B.  575;  Dill  v.  Marmon  [Ind.  App.]  71  N.  B. 
669.  If  there  is  evidence  supporting  plain- 
tiff's allegations,  it  is  error  to  direct  verdict. 
Continental  Ins.  Co.  v.  Clark  llowa]  100  N. 
W.  524.  Code  Civ.  Proc.  Mont,  i  1104,  calls 
for  ^"bstantlal  evidence.  Ball  v.  Gussenhov- 
on  rMnnt.l  T-i  P.  871.  DeTnurrer  to  evidence 
held  properly  overruled  where  evidence 
showed  defendant  to  be  the  proper  party  , to 
DC  charged  with  the  negligence,  in  elevator 
injury  case.  Luckel  v.  Century  Bldg.  Co., 
177  Mo.  608,  76  S.  W.  1036. 

17.  Barnes   v.    Carter    [Ga.]    48   S.   B.    387. 

18.  Trentham  v.  Waldrop,  ll9  Ga.  152,  45 
S.  E.  988;  Ford  v.  Pargason  [Gra.]  48  S.  B. 
180;  Underfeed  Stoker  Co.  v.  Hudson  County 
58  A.  296;  Morel  v.  Stearns,  84  N.  Y.  S. 
521;  Blumberg  v.  Marks,  87  N.  T.  S.  612; 
Schmltz  V.  Kirchan,  32  Wash.  646,  73  P. 
678;  Louisville  &  N.  R.  Co.  v.  Sullivan  Tim- 
ber Co.,  138  Ala.  379,  85  So.  327;  Bessemer 
Liquor  Co.  v.  Tillman,  139  Ala.  462,  36  So. 
40;  Smith  r.  Klay  [Pla.]  36  So.  64.  Where 
the  evidence  clearly  afforded  adverse  In- 
ferences upon  every  issue  of  fact  presented 
by  the  pleadings,  a  request  for  an  affirmative 
charge  was  properly  refused.  Garrison  v. 
Glass,  139  Ala.  512,  36  So.  725;  Alexander  v. 
Von  Koehring  [Tex.  Civ.  App.]  77  S.  W.  629; 
Louisville  &  C.  Packet  Co.  v.  Bottorff,  25 
Ky.  L.  R.  1324,  77  S.  W.  920.  "Substantial" 
conflict.  Oliver  v.  Iowa  Cent.  R.  Co.,  122 
Iowa,  217,  97  N.  W.  1072;  Miller  v.  Shumway 
[Mich.]  98  N.  W.  385;  Pewonka  v.  Stewart 
[N.  D.]  99  N.  W.  1080;  Wagner  v.  Einhorn, 
88  N.  T.  S.  370. 

19.  Sundheimer  v.  New  York,  176  N.  Y. 
495,  68  N.  B.  867;  Farmers'  State  Bank  v. 
Spencer,  12  Okl.  597,  73  P.  297;  Sorrells  v. 
Goldberg  [Tex.  Civ.  App.]  78  S.  W.  711; 
Spring  Valley  Coal  Co.  v.  Roblzas,  207  111. 
226,  69  N.  E.  925.  Peremptory  instruction 
refused.  Crerar  v.  Daniels,  209  111.  296,  70 
N.  B.  669.  Substantial  evidence  raising  an 
issue  of  fact.  Vincent  v.  Means  [Mo.]  82 
S.  W.  96;  City  &  Suburban  R.  v.  Svedborg, 
194  U.  S.   201,  48  Law.  Ed.  936. 

ao.     Joplin   Waterworks   Co.   v.   JopUn,   177 


Mo.    496,    76    S.   W.    960;    Luokel   v.    Century 
Bldg.   Co.,  177   Mo.    608,   76   S.  W.   1035. 

21.  The  court  may  not  treat  certain  tes- 
timony as  untrue  as  a  matter  of  law  and  di- 
rect a  verdict.  Voss  v.  Smith,  87  App.  Div. 
395,   84   N.   Y.  S.   471. 

22.  Wilson  V.  Wilson  [Mo.  App.]  80  3.  W. 
711. 

23.  Note!  On  motion  to  direct  a  verdict, 
it  is  not  the  province  of  the  court  to  "weigh 
the  evidence  and  ascertain  where  the  pre- 
ponderance Is,  but  it  Is  limited  strictly  to 
determining  whether  there  la  or  Is  not  evi- 
dence from  which,  if  believed.  It  may  rea- 
sonably be  Inferred,  In  legal  contemplation, 
that  the  fact  affirmed  exists,  excluding  the 
effect  of  all  modifying  or  countervailing  evi- 
dence; and  on  overruling  the  motion,  no 
judgment  Is  rendered  against  the  moving 
party."  Bass  v.  Rublee  [Vt.]  57  A.  965,  cit- 
ing Bartelott  v.  International  Bank,  119  111. 
259,   9  N.  B.    898. 

24.  A  request  for  a  peremptory  Instruc- 
tion is  too  late  after  a  motion  for  verdict  has 
been  denied,  argument  thereon  refused,  and 
other  argument  permitted.  Ewen  v.  Wilbor, 
208   111.   492,   70  N.  B.   576. 

25.  A  verdict  will  not  be  directed  for  de- 
fendant on  the  ground  that  the  evidence 
fails  to  support  the  declaration,  when  de- 
fendant has  pleaded  issuably,  and  has  per- 
mitted the  evidence  to  be  introduced  with- 
out objection  on  that  ground.  Mohr  Hard- 
ware  Co.   v.   Dubey    [Mich.]    100   N.    W.    127. 

26.  Variance,  allegations  and  proof.  Zel- 
lers  v.  White,  208  111.  518,  70  N.  E.  669. 

27.  It  Is  too  general  an  objection  to  raise 
that  point.  Yazoo,  etc.,  R.  Co.  v.  Schraag 
[Miss.)    36   So.   193. 

28.  Missouri  Malleable  Iron  Co.  v.  Dillon, 
206  111.  146,  69  N.  E.  12.  It  admits  the  truth 
of  testimony  for  the  purpose  of  denying  its 
sufficiency  in  law.  Kaufman  v.  Bush,  69  N. 
J.   Law,   645,   66  A.   291. 

29.  United  States  v.  Bishop  [C.  C.  A.]  125 
F.  181.  Decision  of  the  court  on  questions 
of  fact  and  credibility  of  witnesses  Is  con- 
clusive on  appeal,  in  such  case.  Dearman  v. 
Marshall,  88  App.  Div.  41,  84  N.  Y.  S.  705. 
Where  first  defendant  and  then  plaintiff 
asked  for  a  directed  verdict,  and  each  attor- 
ney said  he  desired  to  stand  on  his  motion. 
It  was  proper  for  the  court  to  discharge  the 
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quests,  the  court  directs  a  verdict,  both  parties  are  estopped,  on  appeal,  to  assail 
the  trial  court's  findings  of  fact." 

Effect  of  rulirngj  appeal;  waiver. — On  overruling  a  motion  for  a  directed 
verdict,  no  judgment  is  rendered  against  the  moving  party."  A  refusal  to  grant 
a  peremptory  instruction  may  be  reviewed  on  appeal,  even  though  the  jury  has 
found  a  verdict  for  the  adverse  party  which  is  approved  by  the  trial  eourt.*^ 
Error,  if  any,  in  refusing  to  direct  a  verdict  at  the  close  of  plaintiffs  case,  is 
waived  when  defendant  ofEers  testimony  and  does  not  renew  his  motion  at  the 
close  of  the  testimony." 

§  3.  Demurrers  to  evidence.^*' — ^The  same  rules  that  govern  the  direction 
of  a  verdict  control  a  demurrer  to  evidence,''  so  far  as  the  mode  of  viewing  the 
evidence  is  concerned,"  but  the  required  technicalities  and  procedure  incident 
to  the  demurrer  do  not  apply  to  a  motion  for  a  directed  verdict.'^  Demurrers 
to  evidence  may  be  allowed  in  cases  tried  by  the  court  as  well  as  in  jury  cases." 
A  motion  to  have  given,  and  an  ofEer  of,  an  instruction  that  the  court  finds  the 
issues  for  the  defendant,  is  in  legal  effect  a  demurrer  to  the  evidence." 

Effect.*" — ^A  demurrer  to  evidence  admits  all  facts  which  the  evidence  in 
the  slightest  degree  tends  to  prove,  and  all  the  inferences  which  may  be  logically 
and  reasonably  drawn  from  the  evidence,"  and  raises  a  question  of  law.*''    Hence, 


jury  and  take  entire  control  of  the  case, 
neither  party  objecting.  There  was  a  waiver 
of  a  Jury  trial.  Bank  of  Park  River  v.  Nor- 
ton, 12  N.  D.  497,  97  N.  -W.  860. 

30.  The  parties  are  limited  to  two  Issues: 
Was  there  substantial  evidence  to  sustain 
the  findings?  Was  there  any  error  in  the 
trial  court's  declaration  or  application  of 
the  law?  United  States  v.  Bishop  [C.  C.  A.] 
125  F.  181.  Both  parties  asked  peremptory 
Instructions  and  the  court  gave  one.  Fbeniz 
Ins.  Co.  V.  Kerr  [C.  C.  A.]  129  F.  723. 

31.  Bass  V.  Rubles  [Vt]  67  A.  965. 

32.  To  do  so  no  more  Invades  the  province 
of  the  jury  than  in  reviewing  evidence  to  as- 
•certain  whether  or  not  there  was  evidence 
to  warrant  the  giving  or  refusing  of  any  oth- 
«r  Instruction.  Asphalt  Granitoid  Const.  Co. 
V.  St.  Louis  Transit  Co.  [Mo.  App.]  80  S.  W. 
741. 

33.  Ward  v.  McQueen  [N.  D.]  100  N.  W. 
253 

34.  See  1  Curr.  I*   929. 

35.  Bass  V.  Rublee  [Vt.]  57  A.  965;  6 
Bno.  PI.  &  Prac.  692.  See  ante,  5  1,  Direct- 
ing Verdict.  Thus,  in  Kentucky  Refining 
Co.  V.  Puroell  Cotton  Seed  Oil  Mills,  13  Okl. 
220,  73  P.  945,  the  court,  in  considering 
whether  a  demurrer  to  evidence  had  been 
properly  sustained,  follows  a  rule  laid 
down  by  the  Federal  supreme  court  as  to 
direction  of  the  verdict. 

36.  Bass  v.  Rublee  [Vt.]  57  A.  965.  A 
demurrer  to  the  evidence  will  not  He  when 
the  declaration  is  In  two  counts  and  there 
is  evidence  to  support  one  of  them.  Ports- 
mouth   St.   R.    Cq,   v.   Peed's   Adm'r    [Va.]    47 

5  B.  850.  If  the  evidence  is  such  that  the 
jury  might  have  found  for  the  plaintiff  on 
the  Issues  presented,  the  court,  on  demurrer 
to  the  evidence,  must  so  find.  Demurrer  to 
evidence  held  properly  overruled.  Chesa- 
peake &  O.  R.  Co.  V.  Pierce  [Va.]  48  S.  B. 
534.  A  demurrer  to  evidence  should  be  sus- 
tained If  the  evidence,  though  conflicting, 
plainly  a«d  decidedly  preponderates  In  fa- 
vor of  demurrant.     Barrett  v.  Raleigh  Coal 

6  Coke  Co.  [W.  Va.]  47  S.  B.  154. 


37.  Bass  V.   Rublee    [Vt.]    57  A.   965. 

38.  Wehe  v.  Mood   [Kan.]  75  P.  476. 

39.  Crerar  v.  Daniels,  209  111.  296,  70  N.  B. 
569. 

40.  note;.  Admission  ot  facts:  "The 
only  purpose  [of  a  demurrer  to  evidence]  is 
to  refer  to  the  court  questions  of  law  aris- 
ing from  the  facts  ascertained.  When  the 
parol  evidence  Is  loose  and  Indeterminate, 
which  may  be  urged  with  more  or  less  ef- 
fect to  a  jury,  or  If  the  evidence  Is  of  cir- 
cumstances, and  Is  meant  to  operate  beyond 
the  proof  of  the  existence  of  those  circum- 
stances and  to  conduce  to  proof  of  the  ex- 
istence of  other  facts,  the  defendant  cannot 
demur  to  the  evidence,  and  insist  on  a  jury's 
being  discharged  from  giving  a  verdict,  and 
oblige  plaintiff  to  join  in  the  demurrer,  -with- 
out distinctly  admitting  upon  the  record 
every  fact  and  every  conclusion  which  the 
plaintiff's  evidence  conduced  to  prove."  Mr. 
Justice  Watson  in  Bass  v.  Rublee  [Vt.]  67 
A.  965. 

NOTE].  Bffect  on  Incompetent  evidence: 
It  is  held  by  some  courts  that  the  demurrer 
waives  all  objections  to  the  admissibility 
of  the  evidence  to  which  It  Is  addressed. 
Duneneck  v.  Kutzer  [Tex.  Civ.  App.]  43  S. 
W.  540,  and  oases  there  cited.  Contra:  Bank 
V.  Loar,  51  W.  Va.  640,  41  S.  E.  901;  Megrue 
V.  Lennox  [Ohio]  52  N.  B.  1022.  In  GiUet  v. 
Burlington  Ins.  Co.,  53  Kan.  108,  36  P.  62, 
it  was  said  (par.  2  of  syllabus) :  "Where 
incompetent  testimony  is  received  over  ob- 
jections, it  Is  within  the  province  of  the 
court  to  correct  such  error  at  any  time  be- 
fore the  final  disposition  of  the  case;  and, 
upon  a  demurrer  to  plaintiff's  evidence.  It 
is  not  improper  for  the  court  to  strike  out 
or  to  disregard  such  incompetent  testimony." 
See  Lee  v.  Missouri  Pao.  R.  Co.,  67  Kan.  402, 
73  P.  110. 

41.  Citing  Oklahoma  and  Kansas  author- 
ities. Bdmisson  v.  Drumm-Flato  Commission 
Co.,  13  Okl.  440,  73  P.  958.  The  demurrer  ad- 
mits facts  which  the  evidence  most  favora- 
ble to  the  adverse  party  tends  to  prove  and 
all  that  might  be  fairly  Inferred  from  those 
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the  court,  in  ruling  on  a  demurrer,  cannot  weigh  conflicting  evidence,  but  will 
treat  that  most  favorable  to  the  party  demurring  as  withdrawn,**  and  aU  portions 
of  the  evidence  favorable  to  the  adverse  party  as  true.**  The  court  may  ignore 
evidence  which  though  making  a  prima  facie  ease  is  incompetent  and  was  objected 
to*°  and  it  need  not  be  first  formally  excluded  or  stricken.*' 

Waiver. — ^A  demurrer  to  evidence  is  waived  by  the  introduction  of  testimony 
by  the  demurrant.*'  A  request  for  instructions  on  the  theory  of  the  case  adopted 
by  the  opposing  counsel  and  the  court  is  not  a  waiver  of  a  demurrer  to  evi- 
dence.** 

Ejfect  of  ruling.*' — ^Final  judgment  cannot  be  rendered  on  a  demurrer  to 
evidence  where  there  is  no  joinder  in  demurrer  on  the  record."'  Sustaining  a 
general  demurrer  to  evidence  as  to  only  one  of  several  defenses  does  not  with- 
draw from  the  jury  evidence  applicable  to  remaining  defenses."^  A  ruling  on  a 
demurrer  to  evidence  is  a  decision  of  law  occurring  at  the  trial,  subject  to  recon- 
sideration on  a  motion  for  a  new  trial."* 

DiscoNTmrrANCE,  DisicrssAii  Ajsm  noitsuit.  »« 


;  1.  Voluntary  Xonanlt  or  Dlscontlnnanee 
(10»7).  When  Right  to  Voluntary  Nonsuit 
Is  Lost  (1099).  Discontinuance  by  Operation 
of  Law  (1100).  Effect  of  Discontinuance 
(1100). 

§  a.     InTOlimtary     Dtsmtssal     or     Nonsuit 


(1100).  Want  of  Jurisdiction  (1101).  De- 
fect in  Pleadings;  Parties  (1101).  Failure  of 
Prosecution  (1102).  Nonsuit  for  Failure  of 
Proof  (1103).  Motion  for  Nonsuit;  Effect 
(1104).  Effect  of  Dismissal  or  Nonsuit 
(1105).     Practice   on   Appeal    (1106). 


§  1.     Voluntary  nonsuit  or  discontinuance.^*' — ^Plaintiff  may  ordinarily  dis- 


facts.  Buoy  v.  Clyde  Milling  &  Elevator  Co. 
[Kan.]  7B  P.  466.  Upon  a  motion  to  ex- 
clude all  the  testimony,  not  only  the  facts 
expressly  testified  to,  but  all  Inferences  nec- 
essarily and  logically  to  be  deduced  there- 
from are  to  be  taken  as  true,  in  favor  of 
the  party  against  whom  such  motion  is  Inter- 
posed. Alexander  v.  Zelgler  [Miss.]  36  So. 
536. 

42.  Admitting  evidence  In  favor  of  plain- 
tiff to  be  true,  the  question  is,  does  It,  to- 
gether with  all  legitimate  conclusions  to  be 
drawn  therefrom,  fairly  tend  to  sustain 
plaintiff's  cause  of  action?  Ubby  v.  Banks, 
209  m.  109,  70  N.  B.  599. 

43.  Edmisson  v.  Drumm-Flato  Commission 
Co.,  13  Okl.  440,  73  P.  958. 

44.  On  demurrer,  the  court  cannot  weigh 
conflicting  evidence  nor  regard  a  case  as 
though  submitted  by  defendant  on  plaintiff's 
showing,  but  must  consider  as  true  all  por- 
tions of  the  evidence  tending  to  prove  alle- 
gations of  the  petition.  Wehe  v.  Mood 
[Kan.]  75  P.  476. 

45.  46.  Lee  v.  Missouri  Pac.  R.  Co.,  67  Kan. 
402,  73  P.  110. 

47.  Tamblyn  v.  Johnston  [C.  C.  A.]  126  F. 
267;  Brock  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
81  S.  W.  219.  A  demurrer  to  evidence  is 
waived  where  the  demurrant,  after  his  de- 
murrer has  been  overruled,  proceeds  to  trial 
and  takes  the  verdict  of  the  Jury  on  the 
facts  which  he  claims  the  adverse  party 
failed  to  prove.  The  status  of  proof  at  the 
close  of  plaintiff's  case  is  Immaterial  on  ap- 
peal, when  defendant  has  so  proceeded.  Su- 
preme Forest  of  Woodmen  Circle  v.  Stratton 
[Kan.]    75   P.    472. 

48.  Brock  V.  St.  Louis  Transit  Co.  [Mo. 
App.J   81  S.   W.   219. 


40.  Effect  to  bar  subsequent  action,  see 
Former  Adjudication,   2  Curr.  I*  60. 

50.     Bass  V.  Rublee  [Vt]  67  A.  965. 

61.  Result  Is  same  as  though  one  of  sev- 
eral separate  demurrers  had  been  sustained 
and  others  overruled.  Troutman  v.  Behote- 
quy  [Kan.]  76  P.  446. 

5a.  Buoy  V.  Clyde  Milling  &  Elevator  Co. 
[Kan.]  75  P.  466.  A  ruling  sustaining  a  de- 
murrer to  evidence  cannot  be  reviewed  on 
appeal  when  no  motion  for  a  new  trial  has 
been  filed,  since  the  demurrer  raises  the 
question  of  the  legal  sufficiency  of  the  evi- 
dence to  sustain  the  Issue  of  fact  In  support 
of  which  it  is  offered.  Coy  v.  Missouri  Pac. 
R.  Co.    [Kan.]  76  P.  844. 

53.  See  1  Curr.  L.  937,  Dismissal  and  Non- 
suit. 

54.  See  1  Curr.  L.  937. 

Note:  Not  only  may  a  plaintiff  who  is 
solely  Interested  discontinue,  but  one  who 
brings  an  action  on  behalf  of  himself  and 
others  similarly  situated  who  may  come  in 
and  share  In  the  expenses,  has  the  right  to 
control  the  action,  including  the  right  to 
discontinue,  until  a  creditor  similarly  sit- 
uated has  procured  an  order  to  be  made  a 
party,  or  has  served  a  notice  of  a  motion  to 
be  brought  in,  or  until  Interlocutory  judg- 
ment Is  entered.  Hirshfeld  v.  Fitzgerald, 
157  N.  T.  166,  46  L.  R.  A.  839.  That  a  plain- 
tiff so  situated  may  discontinue  Is  also  held 
In  McDougald  v.  Dougherty,  11  Ga.  570; 
Thompson  v.  Fisler,  33  N.  J.  Eq.  480;  Brinck- 
erhoff  V.  Bostwick,  99  N.  T.  194,  1  N.  E.  663; 
Salisbury  v.  Blnghamton  Pub.  Co.,  85  Hun, 
99,  32  N.  Y.  S.  652;  Piedmont  &  A.  L.  Ins. 
Co.  V.  Maury,  75  Va.  511.  The  last  three 
cases  cited  also  hold  that  after  an  interlocu- 
tory decree  or  order,  plaintiff  no  longer  has 
exclusive  control,   and  may   not  discontinue 
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continue,  on  payment  of  costs,  when  no  affirmative  relief  is  asked  by  defendant,''^ 
or  by  an  intervener,""  and  no  interest  of  third  parties  has  become  involved  ;^^ 
but  leave  to  discontinue,"*  and  the  terms  on  which  a  motion  therefor  may  be 
granted,'*  are  discreticmary  with  the  court,  and  the  motion  may  properly  be 
denied  where  it  appears  that  to  grant  it  would  enable  plaintifE  to  gain  an  unfair 
advantage.**  It  has  been  held  that  plaintiff  may  discontinue  if  he  does  not  prove 
his  cause  of  action,*^  or  if  no  jurisdiction  of  defendants  is  obtained,"^  or  if  the 
cause  is  settled."*  But  if  a  settlement  is  collusive  and  fraudulent,  the  discon- 
tinuance will  be  allowed  only  on  terms  which  will  protect  the  parties  affected."* 
In  an  action  on  a  joint  and  several  contract,  plaintiff  may  discontinue  as  to  one 
defendant,"^  but' the  court  cannot,  of  its  own  motion,  do  so,  or  require  or  instruct 
the  plaintiff  to  do  so.""  Where  plaintiff's  demands  are  inconsistent,  he  may  with- 
draw a  part  of  his  cause  of  action  before  judgment."  A  suit  on  information  of 
relators  in  the  name  of  the  state  for  forfeiture  of  a  charter  may  be  dismissed  by 
the  attorney  general  without  the  consent  of  the  relators."'  The  pendency  of  an- 
other suit  involviag  the  same  issues  may  not  be  cause  for  dismissal  by  plaintiff."" 
If  affirmatwe  relief  is  demanded'"'  against  plaintiff,  he  may  not  dismiss  the 
entire  cause,'^  and  the  granting  of  a  voluntary  nonsuit  does  not  impair  the  right 
of  a  defendant  or  intervener  to  a  trial  of  claims  for  affirmative  relief.''^ 


■without  the  consent  of  the  other  parties  in- 
terested.— From  note  to  Hirshfeld  v.  Fitz- 
gerald   [N.    Y.]    46   L.   R.   A.   839. 

65.  Tennessee  River  Land  &  Timber  Co. 
V.  Butler,  184  N.  C.  50,  45  S.  B.  956.  Entry 
of  retraxit  by  a  usee,  plaintift  In  suit  on 
bond  held  properly  allowed.  Fidelity  &  De- 
posit Co.  V.  Nisbet,  119  Ga.  316,  46  S.  B.  444. 

56.  The  plaintiff  may  dismiss  as  against 
an  intervener  as  well  as  against  a  defendant 
If  neither  aslcs  afflrmative  relief.  Henry  v. 
Vineland  Irr.  Dist.,   140  Cal.   376,  73  P.   1061. 

57,  58.  Finltelstein  v.  Meenan,  43  Misc. 
S76,  87  N.  T.  S.  503. 

59.  Not  error  for  court  to  require  pay- 
ment of  $25  costs  Instead  of  requiring  pay- 
ment of  all  taxable  costs  to  date  of  motion. 
Susman  v.  Dangler,  88  N.  Y.  S.  527.  The 
court  may  protect,  by  imposing  conditions, 
the  rights  of  parties  affected  by  a  voluntary 
discontinuance  as  to  defendants  not  served. 
Chapman  v.  Wolf,  89  App.  Dlv.  563,  85  N.  Y. 
S.  638. 

60.  Aa,  where  a  second  action  Is  brought 
for  the  same  cause,  reducing  the  damages 
sought  so  as  to  prevent  removal  to  the 
city  court,  discontinuance  of  the  first  action 
may  be  denied.  Finkelstein  v.  Meenan,  43 
Misc.   376,   87  N.  Y.  S.   502. 

61.  In  municipal  court  of  New  York.  Mills 
V.  Interurban  St.  R.  Co.,  88  N.  Y.  S.  361. 

ea.  Bacon  v.  Abbey  Press,  43  Misc.  345,  87 
N.  Y.  S.  166.  Plaintiffs  have  a  right  to  dis- 
continue an  action  at  law  as  against  de- 
fendants who  have  not  been  served,  without 
costs.  Chapman  v.  Wolf,  89  App.  Dlv.  563, 
85  N.  Y.  a  638. 

63.  Dr.  Shoop  Family  Medicine  Co.  v. 
Schowalter  [Wis.]  98  N.  W.  940.  The  action 
of  a  trial  Judge  in  making  a  case  "settled" 
is  equivalent  to  a  discontinuance.  Pomeranz 
V.  Marcus,  87  N.  Y.  S.   941. 

64.  Where  settlement  was  made  to  de- 
fraud an  attorney,  discontinuance  was  al- 
lowed on  condition  of  payment  of  his  costs. 
Pomeranz  vi  Marcus,  87  N.  Y.  S.  941.  Where 
.T  case   is  settled   by  clients  and  there  is  no 


evidence  of  an  Intent  to  defraud  the  attor- 
neys, an  order  of  dismissal  should  not  be 
conditioned  upon  payment  of  the  attorney's 
fee,  since  the  attorney's  lien  attaches  to  the 
proceeds  of  the  settlement.  Witmark  v.  Per- 
ley,  43  Misc.  14.  86  N.  Y.  S.  756.  Dismissal 
of  an  action  by  the  client,  who  employs  an- 
other attorney,  cannot  defeat  the  lien  of  an 
attorney  duly  employed  for  services  actually 
rendered  under  his  contract,  even  though  re- 
covery is  in  another  action  by  other  attor- 
neys. Gibson  v.  Chicago,  etc.,  R.  Co.,  122 
Iowa,   565,  98  N.  W.  474. 

65.  As  when  one  pleads  a  discharge  in 
bankruptcy.  Seymour  v.  Richardson  Fueling 
Co.,   205    111.   77,    68  N.  B.   716. 

66.  Seymour  v.  Richardson  Fueling  Co., 
205    111.    77,    68   N.   B.    716. 

67.  Where  insurance  agents  were  sued 
for  damages  and  premium  for  fraudulently 
issuing  a  policy  below  the  regular  rate,  the 
company  having  been  compelled  to  pay  a  loss 
thereunder,  it  was  error  to  refuse  to  allow 
plaintiff  to  withdraw  that  part  of  its  action 
demanding  the  premium,  before  judgment. 
Continental  Ins.  Co.  v.  Clark  [Iowa]  100  N. 
W.   524. 

68.  That  the  relators  are  liable  for  costs 
does  not  change  the  public  character  of  the 
suit.  State  v.  Red  River  Turnpike  Co. 
[Tenn.]    79  S.  W.  798. 

69.  Where  another  suit  for  infringement 
of  a  patent  was  pending,  plaintifE  was  not 
allowed  to  dismiss  after  all  proofs  had 
been  taken,  as  they  had  not  been  in  the 
other  suit.  To  allow  plaintiff  to  bring  suc- 
cessive suits  and  dismiss  after  proof  would 
be  vexatious  and  injurious  to  defendant. 
Georgia  Pine  Turpentine  Co.  v.  Bilfinger,  129 
F.   131. 

70.  See  1  Curr.  L.  937.  Plaintiff  was  en- 
titled to  take  a  nonsuit  in  an  action  to  de- 
termine an  adverse  interest  in  real  estate, 
where  defendant  merely  asked  to  have  an 
injunction,  granted  on  plaintiff's  motion,  re- 
straining defendant  from  trespassing  on  the 
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^  When  right  to  voluntary  nonsuit  is  Zosi."— The  common-law  rule  that  a 
plaintiff  may  suffer  a  nonsuit  on  his  own  motion  at  any  time  before  the  jury  have 
retired  to  consider  their  verdict  has  been  changed,'*  and  it  is  now  held  that  a 
plaintiff  can  become  nonsuit,  as  of  right,  at  any  time  before  the  trial  has  begun, 
but  not  afterwards.'^  A  hearing  which  results  in  evidence  and  cannot,  per  se, 
result  in  an  adjudication,  is  not  a  trial  within  the  meaning  of  this  rule.'*  A  mo- 
tion by  a  plaiutiff  to  dismiss  after  all  the  proofs  are  taken  is  addressed  to  the 
sound  discretion  of  the  court,''  but  will  not  be  granted  where  such  proceedings 
have  been  taken  as  entitle  the  defendant  to  a  decree,'^  as  where  he  would  be 
prejudiced  or  put  to  a  disadvantage  by  the  granting  of  the  motion.'*  A  motion 
to  dismiss  without  prejudice  will  not  be  entertained  after  a  demurrer  to  evidence 
has  been  sustained,*"  or  a  verdict  directed  for  defendant,*^  or  application  has  heen. 
made  by  defendant  for  a  removal  of  the  cause  ;'^  but  an  application  for  a  dis- 
missal, made  while  the  court  is  considering  a  demurrer  but  has  not  yet  announced 
the  decision,'^  or  after  the  court  has  granted  a  motion  to  direct  a  verdict  for 
defendant,  but  before  the  jury  has  actually  been  so  instructed,'*  is  in  time.  In 
Georgia,  the  rule  that  knowledge  of  the  actual  result  of  a  case  takes  away  the 
right  to  dismiss,  while  knowledge  of  the  possible  result  does  not,  is  applied."' 


land,  set  aside  and  the  suit  dismissed.     Olm- 
sted V.  Smith,   133  N.  C.  584,   45  S.  B.   953. 

71.  Plaintiff  could  not  dismiss  and  ter- 
minate an  action  brought  to  construe  a  will 
and  quiet  title  to  property  thereby  devised, 
defendants  having  answered,  asking  aflBrma- 
tive  relief.  McKee  v.  McKee,  32  Wash.  247, 
73  P.  358.  Where  In  trespass  to  try  title,  de- 
fendant alleged  that  plaintiff  was  unlawfully 
withholding  a  certain  other  tract  of  land,  not 
involved  in  the  petition,  and  asked  that  title 
thereto  be  quieted  in  him,  there  was  a  de- 
mand for  affirmative  relief  and  plaintiff  could 
not  dlBcontinue.  Smithers  v.  Smith  [Tex. 
Civ.  App.]  80  S.  W^.  646.  In  the  New  York 
municipal  court,  plaintiff  may  discontinue  as 
of  right,  before  final  submission,  on  payment 
of  costs,  though  a  counterclaim  Ib  filed.  Rule 
is  otherwise  in  supreme  court.  Nichols  v. 
Williams,  42  Misc.  527,  86  N.  Y.  S.  136. 

72.  The  withdrawal  by  plaintiff  of  his 
cause  of  action  does  not  impair  defendant's 
right  to  a  trial  of  his  defenses  pleaded  by 
way  of  set  off.  "Set  offs"  held  to  be  included 
in  statute,  though  "counterclaim"  was  the 
term  used.  Boothe  v.  Armstrong,  76  Conn. 
fiSO,  57  A.  173.  Dismissal  by  plaintiff  does 
not  dismiss  defendant's  counterclaim  already 
filed.  McCormick  Harvesting  Mach.  Co.  v. 
Hill  [Mo.  App.]  79  S.  W.  745.  An  interven- 
tion will  not  deprive  a  plaintiff  of  a  right 
to  take  a  nonsuit,  the  purpose  of  the  Inter- 
vener being  merely  to  protect  his  own  in- 
(erests  and  the  interests  of  those  similarly 
situated,  the  nonsuit  being  subject  to  the 
intervener's  right  to  be  heard  on  his  claim 
for  affirmative  relief.  Bangs  v.  Sullivan 
[Tex.  Civ.  App.]  73  S.  W.  74.  Defendants, 
in  suit  for  conversion  of  a  horse,  counter- 
claimed  for  the  value  of  his  keep,  and  it 
was  held  error  to  dismiss  part  of  the  plain- 
tiffs from  the  case.  Gooch  v.  Isbell  [Tex. 
Civ.  App.]  77  S.  W.  973.  It  was  error  to  re- 
fuse leave  to  defendant  to  amend  his  plea  of 
counterclaim  after  sustaining  a  demurrer 
thereto  and  granting  plaintiff  a  nonsuit. 
Blank  V.  Robertson  [Tex.  Civ.  App.]  78  8.  W. 
564. 


73.  See  1  Curr.  L.  937,  "After  submission 
of  controversy  to  court  or  jury." 

74.  Even  in  England.  Earl  Carpenter  & 
Sons  V.  New  York,  etc.,  R.  Co.  [Mass.]  68 
N.  E.  28.  By  statute  (P.  L.  p.  582,  §  160,  of 
practice  act  of  1903),  the  plaintiff  has  not 
that  right  after  the  jury  have  retired.  Green- 
field V.  Carey  [N.  J.  Eg.]  57  A.  269. 

75.  Earl  Carpenter  &  Sons  v.  New  York, 
etc.,  R.  Co.  [Mass.]  68  N.  E.  28,  citing  Mas- 
sachusetts   authorities. 

78.  A  plaintiff  may  become  nonsuit  after 
a  hearing  before  an  auditor  but  before  the 
filing  of  the  auditor's  report.  Earl  Car- 
penter &  Sons  V.  New  York,  etc.,  R.  Co. 
[Mass.]   68  N.  E.   28. 

77.  Plaintiff  cannot  dismiss  at  will  In 
such  case.  Georgia  Pine  Turpentine  Co.  v. 
Bilflnger,   129  F.   131. 

78.  Georgia  Pine  Turpentine  Co.  v.  Bil- 
flnger, 129  F.  131. 

79.  Suit  for  infringement  of  a  patent  not 
dismissed,  since  defendant's  reputation  and 
business  standing  would  be  prejudiced  un- 
less a  decree  were  rendered.  Georgia  Pine 
Turpentine  Co.  v.  Bilflnger,  129  F.  131. 

80.  Pugsley  V.  Chicago,  etc.,  R.  Co.  [Kan.l 
77    P.    679. 

81.  Plsel  V.  Mt.  Vernon  [Iowa]  99  N  W 
568. 

82.  After  application  has  been  made  for 
removal  from  municipal  to  county  court,  and 
the  sureties  sworn  in,  the  court  has  no 
jurisdiction  before  passing  on  the  application 
for  removal  to  grant  a  discontinuance.  Mei- 
sen  V.  Rothfeld,  89  App.  Dlv.  447,  85  N.  Y.  S 
923. 

83.  Pugsley  v.  Chicago,  etc.,  R.  Co,  [Kan.l 
77  P.  579.  Where  after  a  demurrer  to  the 
evidence  the  court  said  he  was  inclined  to 
sustain  the  demurrer  and  plaintiff  then  took 
a  nonsuit,  such  nonsuit  was  voluntary.  A 
recital  that  plaintiff  suffered  an  involuntary 
nonsuit  is  not  conclusive.  Carter  v.  O'Neili 
102  Mo.  App.   391,   76  S.  W.   717. 

84.  Plsel  V.  Mt.  Vernon  [Iowa]  99  N.  W. 
568. 

SB.     The  right  of  the  plaintiff  to  volunta- 
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Discontinuance  by  operation  of  law. — ^A  change  of  party  does  not  mark  a 
discontinuance,  if  tlie  cause  of  action  remains  the  same.^*  An  action  brought  in 
the  state  court  against  receivers  appointed  by  the  Federal  court  is  not  discon- 
tinued by  a  discharge  of  the  receivers  by  the  Federal  court.'' 

Effect  of  discontinuance.^^ — ^When  regularly  discontinued,  a  cause  is  beyond 
the  jurisdiction  of  the  court,**  save  for  the  sole  purpose  of  entering  judgmrait 
for  costs.""  But  it  is  in  the  discretion  of  the  court  to  set  aside  a  nonsuit  claimed 
to  have '  been  taken  by  coUusion,  and  aUow  another  party  to  intervene.'^  A 
judgment  of  dismissal  upon  the  request  or  with  the  consent  of  plaintiff  is  not 
appealable  by  plaintiff.'^ 

A  retraxit  differs  from  a  nonsuit,  in  that,  when  once  entered  by  a  plaintiff, 
it  forever  puts  an  end,  not  only  to  the  pending  suit,  but  to  the  cause  of  action 
involved."  Under  the  early  English  practice,  a  retraxit  could  not  be  entered 
by  attorney,  but  the  party  must  himself  appear,  in  open  court,  to  enter  it;°* 
and  by  analogy,  under  the  present  practice,  the  court  will  carefully  scrutinize  the 
circumstances  attending  the  execution  of  such  a  docimient,  when  its  validity  is 
challenged.** 

§  2.  Involuntary  dismissal  or  nonsuit.'^  Grounds  in  general. — ^A  court 
cannot  dismiss  a  pending  cause  arbitrarily  without  notice  or  consent  of  the  par- 
ties.*' When  the  groimds  for  nonsuit  or  dismissal  are  specified  in  the  statute, 
a  court  has  no  authority  to  grant  a  motion  therefor  on  other  grounds;"  but  when 
not  designated  by  statute,  the  motion  may  be  upon  any  sufficient  ground.**  A 
suit  may  be  dismissed  if  it  is  in  substance  an  effort  to  retry  matters  already  passed 
on  in  a  previous  action,^  or  if  it  is  brought  prematurely.^  A  conditional  order 
of  dismissal  may  be  granted  where  an  absolute  dismissal  would  be  inequitable.* 


rlly  dismiss  exists  In  a  case  referred  to  an 
auditor  and  taken  to  the  supreme  court  on 
appeal,  until  the  trial  Judge  announces  its 
decision  carrying  Into  effect  the  decision  of 
the  supreme  court.  People's  Bank  of  Tal- 
botton  V.  Exchange  Bank  of  Macon,  119  Ga. 
366,  46  S.  B.  416. 

86.  The  amendment  of  a  complaint  by 
striking  the  name  of  a  defendant  who  has 
died  since  the  commencement  of  the  suit 
does  not  operate  as  a  discontinuance  of  the 
cause.  Crosthwalt  v.  Pitts,  139  Ala.  421,  36 
So.  83.  An  amendment  to  a  declaration,  a 
demurrer  to  which  has  been  sustained,  by 
substituting  the  name  of  deceased's  widow 
for  that  of  the  administrator.  In  an  action 
for  wrongful  death,  does  not  work  a  dis- 
continuance. Leman  v.  Baltimore  &  O.  R. 
Co.,   128   F.   191. 

87.  Baer  v.  McCuUough,  176  N.  T.  97,  68 
1^    Th'    1.29 

88.  See  1  Curr.  Ll  939.  Effect  as  bar  to 
subsequent  action,  see  Former  Adjudication, 
2   Curr.  K  60. 

89.  The  court  has  no  discretionary  power 
to  restore  a  cause  to  the  docket  on  oral 
motion,  without  notice  to  the  adverse  party, 
and  a  removal  of  a  cause.  Improperly  re- 
stored involves  no  review  of  an  exercise  of 
discretion  by  the  Judge  presiding  when  such 
cause  was  restored.  O'Dell  v.  Cowles,  76 
Conn.  293,  56  A.  519. 

00.  Code  Civ.  Proc.  §5  1004,  1008.  Miller 
V    Northern  Pac.    R.   Co.    fMont.]   76   P.    691. 

91.  Bangs  v.  Sullivan  [Tex.  Civ.  App.]  73 
e    W.  74. 

92.  Bacon  V.  Abbey  Press,  43  Misc.  345,  87 
N.    ■?.    S.    165. 


93.  Waldron  v.  Angleman  IN.  J.  Law]  68 
A.  568. 

94.  Waldron  v.  Angleman  [N.  J.  Law]  58 
A.  568.  And  this  Is  still  the  rule  In  the  ab- 
sence of  statute  to  the  contrary,  since  a 
retraxit  Is  in  the  nature  of  a  Judgment  on 
the  merits  and  can  be  entered  only  with  the 
consent  of  the  plaintiff  in  the  action.  Forest 
Coal  Co.  V.  Doolittle,  54  W.  Va.  210,  46  S.  E. 
238. 

95.  Retraxit,  entered  by  attorney,  set 
aside  because  party  was  incompetent  when 
he  executed  it,  by  reason  of  Intoxication. 
Waldron  v.  Angleman  [N.  J.  Law]  68  A.  568. 

96.  See   1  Curr.   L.   940. 

97.  Teller  v.  Slevers  [Colo.  App.]  77  P. 
261. 

98.  Hanna  v.  De  Garmo,  140  Cal.  172,  73 
P.  830. 

99.  Action  properly  dismissed  upon  ground 
that  It  was  "Impertinent,  vexatious  and  con- 
temptuous," when  litigation  on  the  issue  In- 
volved had  been  prohibited  by  the  supreme 
court.  Kirby  v.  Pease,  33  Wash.  511,  74  P. 
665. 

1.  Campbell  v.  Sherley,  26  Ky.  L.  R.  904, 
76    S.  -W.   540. 

2.  A  suit  to  set  aside  a  fraudulent  convey- 
ance, Instituted  by  a  creditor  at  large  on  a 
legal  demand  before  the  debt  Is  due,  may  be 
dismissed.  If  an  attachment  has  not  been 
sued  out  on  It;  but  such  dismissal  should  not 
be  on  the  merits.  Prye  v.  MIley,  64  W.  Va. 
324,    46    S.    E.    136. 

S.  Where  a  street  railway  company  ob- 
tained a  right  to  use  streets  on  condition 
of  using  guard  wires,  and  the  borough  failed 
to    enforce   the   condition  for   some   years.    It 
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Failure  to  perform  the  conditions  on  which  a  voluntary  dismissal  was  granted 
is  ground  for  an  involuntary  dismissal.*  It  is  said  that  a  judgment  of  nonsuit 
was  warranted  at  common  law  if  plaintiffs  did  not  appear,  when  called,  when 
the  jury  returned  to  the  bar  of  the  court  to  deliver  their  verdict;"  but  absence  of 
parties  when  the  verdict  is  returned  is  not  now  cause  for  a  nonsuit."  A  nonsuit 
is  proper  when  the  contract  sued  on  is  within  the  statute  of  frauds  and  not  in 
writing.' 

Want  of  jvHsdiction — If  the  sustainable  cause  of  action  is  for  an  amount 
less  than  that  necessary  to  confer  jurisdiction  on  the  court,'  or  for  a  simi  exceed- 
ing that  as  to  which  the  court  has  jurisdiction,"  the  action  should  be  dismissed. 
But  where,  on  the  face  of  the  pleadings,  the  court  has  jurisdiction,  the  case  need 
not  be  dismissed,  though  the  evidence  tends  to  show,  a  want  of  jurisdiction.^" 

Want  of  service  of  summons  may  be  ground  for  dismissal,  if  not  waived  by 
an  appearance,^*  as  may  want  of  notice  of  reinstatement  of  a  cause  after  non- 
suit, unless  notice  is  waived.*^  Dismissal  is  proper  for  failure  to  perform  condi- 
tions on  which  permission  was  granted  to  amend  the  summons.*' 

Defect  in  pleadings;  parties.^''' — A  suit  is  not  to  be  dismissed  merely  because 
it  does  not  fall  technically  under  some  special,  fixed  form  of  action.*"  Ordinarily 
a  motion  to  dismiss  will  not  lie  on  the  ground  that  the  complaint  does  not  state 
facts  suflicient  to  constitute  a  cause  of  action,*'  but  the  contrary  practice  seems 
to  obtain  in  some  states.*'     Lack  of  service  of  petition  on  defendant,*'  default 


was  held  that  a  bill  to  enjoin  use  of  the 
streets,  filed  without  demand  on  the  com- 
pany to  put  up  guard  wires,  would  be  dis- 
missed If  the  company  put  up  wires  within 
a  reasonable  time.  Conshohocken  Borough 
V.  Conshohocken  K.  Co.,  206  Pa.  75,  55  A. 
855. 

4.  Dismissal  for  failure  to  pay  costs  or 
show  inability  to  pay  is  not  prevented  by 
an  offer  to  pay,  or  payment,  after  the  plea 
in  abatement  has  been  duly  filed  In  the  sec- 
ond suit.     Wright  V.  Jett  [Ga.]  48  S.  B.  345. 

5.  Rollins  V.  Atlantic  City  R.  Co.  [N.  J. 
Err.  &  App.]  58  A.  344,  citing  Bauman  v. 
Whiteley,   57  N.  J.  Law,  487,  31  A.  982. 

6.  Common  law  practice  changed  in  1862 
in  New  Jersey.  See  §  160  of  practice  act  of 
1903.  Rollins  v.  Atlantic  City  R.  Co.  [N.  J. 
Err.   &  App.]    58  A.   344. 

7.  A  motion  for  a  nonsuit  on  the  ground 
that  the  contract  could  not  be  sued  on,  not 
being  in  writing,  and  being  one  not  to  be 
performed  within  a  year,  should  be  granted. 
Greenfield  v.  Carey  [N.  J.  Law]  57  A.  269. 

8.  Dismissal  of  cause  was  proper  where 
penalty  claimed  was  not  recoverable  and 
amount  claimed  as  damages  was  not  within 
jurisdiction  of  the  court.  St.  Louis  South- 
western R.  Co.  V.  Hill  [Tex.]  80  S.  W.  368. 
Or  where  the  demand  Is  reduced,  a  demur- 
rer being  sustained.  Western  Union  Tel. 
Co.  V.  Arnold  [Tex.  Civ.  App.]  77  S.  W.  249; 
Malln  v.  McCutcheon  [Tex.  Civ.  App.]  76  S. 
W.  586.  An  action  should  be  dismissed 
when  on  exception  to  the  pleadings,  the  only 
cause  of  action  is  for  a  claim  below  the  juris- 
diction of  the  court.  Western  Union  Tel. 
Co.  V.  Arnold  [Tex.]  79  S.  W.  8.  An  action 
for  rent  will  be  dismissed  where  the  amount 
claimed  is  barred  by  the  statute  of  limita- 
tions, except  a  sum  insufficient  to  confer 
jurisdiction  on  the  court.  Roller  v.  Zunde- 
lowitz  [Tex.  Civ.  App.]   73  S.  W.  1070. 

9.  Cross    action    by    defendant    dismissed. 


Sullivan  &  Co.  v.  Owens  [Tex.  Civ.  App.]   78 
S.  W.   373. 

10.  There  being  no  plea  that  averments 
of  the  petitions  have  been  fraudulently  In- 
troduced to  confer  jurisdiction.  Bridge  v. 
Carter   [Tex.   Civ.   App.]   77   S.  W.   245. 

11.  Where  summons  was  never  served 
and  defendant  did  not  appear  until  five  years 
after  commencement,  action  was  properly 
dismissed  under  Code  Civ.  Proc.  §  581,  subd. 
7.  Swortflguer  v.  White,  141  Cal.  576,  75  P. 
172. 

12.  Where  plaintiff  suffered  a  nonsuit,  and 
paid  the  costs  and  had  the  action  rein- 
stated, without  notice  to  defendants,  w^ho 
appeared  generally  and  moved  to  dismiss  for 
want  of  notice,  ^uch  appearance  was  held  to 
waive  notice,  and  It  was  not  error  to  re- 
fuse to  dismiss.  Turk  v.  Shein  [W.  Va.]  47 
S    E     253 

13.  Horowitz  v.   Decker,   88  N.   T.   S.   217. 

14.  See   1   Curr.   L.   940,   941. 

15.  If  there  is  a  legal  right,  there  is  a 
remedy.  But  a  Judgment  of  dismissal  con- 
strued as  a  nonsuit  and  affirmed,  owing  to 
the  defective  condition  of  the  record.  Citi- 
zens' Bank  v.  Marr,  111  La.  601,  35  So.  780. 
A  complaint  which  asks  for  equitable  re- 
lief, but  shows  plaintiff  entitled  to  a  legal 
remedy,  should  not  be  dismissed,  but  the 
case  should  be  placed  on  the  jury  calendar. 
Gilbert  v.  Bunnell,  92  App.  Div.  284,  86  N. 
Y.   S.   1123. 

16.  A  demurrer  or  objection  to  the  In- . 
troduction  of  evidence  Is  the  proper  pro- 
cedure. Thomas  v.  Issenhuth  [S.  D.]  100  N. 
W.  436.  An  objection  that  a  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  is  not  available  on  a  motion 
to  dismiss.  Pacific  Pav.  Co.  v.  Vlzellch,  141 
Cal.   4,   74  P.   352. 

17.  A  complaint  to  compel  executors  to 
sell  land  and  account  is  to  be  dismissed,  if 
It    fails    to    state    a    cause    of    action,    even 
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of  plaintiff  to  plead  over,^*  failure  to  file  petition  in  the  time  allowed  by  law," 
refusal  to  comply  with  an  order  requiring  a  petition  to  be  made  more  specific,** 
and  a  fatal  variance  between  allegations  and  proof,''^  have  been  held  grounds  for 
dismissal.  Where  plaintiff  fails  to  reply  to  counterclaims,  defendant  is  not  en- 
titled to  an  absolute  dismissal  of  the  complaint,  but  is  entitled  to  proper  judg- 
ment on  the  pleadings.'''  A  cause  should  not  be  dismissed^  for  failure  to  reply 
within  the  time  allowed  plaiutiff  to  prepare  for  the  cause. ^* 

A  motion  to  dismiss  for  failure  to  join  a  party  will  not  be  granted  where 
the  statute  provides  another  remedy.^'  A  motion  to  dismiss  on  the  ground  of 
nonresidence  of  the  plaintiff  must  be  made  immediately  upon  discovery  of  the 
fact  of  nonresidence.^" 

Failure  of  prosecution." — Failure  to  appear  without  good  cause  is  ground 
for  dismissal  of  nonsuit,^'  and  such  dismissal  may  be  on  the  merits.^*  Un- 
reasonable neglect  to  prosecute  is  ground  for  dismissalj^"  unless  the  delay  be  shown 
to  have  been  excusable,'^  or  waived  by  the  other  party. '^  Wlien  proceedings  in  a 
lower  court  are  not  stayed  on  appeal,  failure  of  plaintiff  either  to  obtain  a  stay  or 


though  defendanta  have  asked  for  a  con- 
struction of  the  will.  Levett  v.  Polhemus, 
84  N.  T.  3.  1049.  So  long  as  a  Judgment 
overruling-  a  demurrer  remains  unreversed, 
a  motion  to  dismiss  on  the  ground  that  the 
petition  fails  to  state  a  cause  of  action  will 
not  be  entertained.  (Jeorgia  Northern  R. 
Co.   V.  Hutchins,   119  Ga.   504,   46   S.  E.    659. 

18.  Rowland  v.  Towns   [Ga.]   47  S.  B.  581. 

19.  Lasswell  v.  Kitt   [N.  M.]   70  P.  661. 
ao.    The    court    refused   to    dismiss,    where 

after  a  demurrer  to  a  petition  was  sustained, 
the  amended  petition  was  filed  before  de- 
mand for  judgment  was  made  [Under  Code 
5  3788].  Redhead  v.  Iowa  Nat.  Bank,  123 
Iowa,  336,  98  N.  W.  806.  Under  a  statute 
(Code,  §  3515),  providing  that  defendant 
may  have  the  action  dismissed  if  the  peti- 
tion is  not  filed  by  the  date  fixed  in  the 
notice,  it  was  held  that  where  an  unsigned 
petition  was  filed,  the  attorney's  name  be- 
ing on  the  cover,  but  a  properly  signed  pe- 
tition was  filed  after  motion  to  dismiss,,  de- 
fendant was  not  entitled  to  a  dismissal. 
First  Nat.  Bank  v.  Stone,  1?2  Iowa,  558,  98 
N.   W.    362. 

31.  This  Is  an  act  of  contempt  for  which 
a  dismissal  is  proper.  But  it  was  held  that 
the  court  erred  in  ordering  the  petition  to 
be  made  more  speciflo.  Howard  v.  "Western 
Union  Tel.  Co.,  25  Ky.  L.  R.  828,  76  S.  W. 
387 

22.  Where  there  is  a  fatal  variance  be- 
tween the  complaint  and  the  proof  offered 
and  seasonably  objected  to,  the  complaint 
is  properly  disnilssed,  especially  when  plain- 
tiff refuses  to  avail  himself  of  an  offer  of 
the  court  to  allow  a  Juror  to  be  withdrawn 
on  terms.  Reilly  v.  Vought,  87  N.  T.  S.  492. 
Advantage  should  be  taken  of  a  fatal  de- 
tect in  a  petition,  after  proof  of  the  allega- 

'  tions  therein,  by  motion  to  dismiss,  not  for 
a  nonsuit.  Evans  v.  Josephine  Mills,  119 
Ga.    448,    46    S.   B.    674. 

23.  Hunter  v.  Fiss,  92  App.  Div.  164,  86 
N    T,  S.   1121. 

24.  Hornick  v.  Holtrup,  25  Ky.  L,.  R.  1030, 
76   S.  W.   874. 

25.  Motion  to  dismiss  for  failure  to  Join 
administrator.  Rowe  v.  Cape  Fear  Lumber 
Co.,   133   N.   C.    433,   45   S.   B.   830. 

26.  Too   late   when   made    after   Jury   was 


sworn  and  opening  statement  for  plaintiff 
made.  Traders'  Mut.  Life  Ins.  Co.  v.  Hum- 
phrey,   207   111.   540,    69  N.   B.    875. 

27.  See  1   Curr.   L.   943. 

28.  Where  plaintiff  had  notice  to  appear 
at  a  hearing  before  an  auditor  and  notice 
of  six  adjournments,  and  failed  to  appear, 
but  tried  to  get  a  revocation  of  the  order 
for  the  hearing,  he  ^vas  properly  nonsuited. 
Hunt  V.  Hill  [Mass.]  71  N.  B.  629.  One 
claiming  to  be  an  heir  failed  to  appear  and 
present  her  claim  in  a  proceeding  to  es- 
tablish heirship.  Nonsuit  properly  entered. 
In  re  Kasson's  Estate,  141  Cal.  33,  74  P. 
436. 

29.  Dismissal  of  counterclaim.  Groton 
Bridge  &  Mfg.  Co.  v.  Clark  Pressed  Brick 
Co.,    126    F.    552. 

SO.  Code  Civ.  Proo.  §  822  and  general 
rules  of  practice,  36.  Fisher  Malting  Co. 
V.  Brown,  92  App.  Div.  251,  87  N.  T.  S.  37. 
Lack  of  diligence  in  prosecuting  authorizes 
dismissal.  Neff  v.  Neff,  32  Wash.  82,  72  P. 
1011.  Failure  to  prosecute  replevin  action 
held  to  work  a  discontinuance.  Rogers  v. 
U.  S.  Fidelity  &  Guarantee  Co.,  84  N.  T.  S. 
203.  Dismissal  for  failure  to  prosecute  was 
proper  when  plaintiff,  whose  case  was  first 
on  the  docket  and  set  for  trial  first,  was 
absent  on  the  morning  and  afternoon  of 
the  day  when  ease  was  called,  and  also  next 
morning.  Bond  v.  Corbin  [S.  C]  47  S.  E. 
374. 

31.  Mere  "inadvertence"  In  not  sooner 
serving  notice  of  trial  is  no  excuse  for  de- 
lay of  three  years.  MoMann  v.  Brown,  92 
App.  Div.  249,  87  N.  T.  S.  38.  Aflldavit  that 
notice  of  trial  has  been  served  is  insuffi- 
cient to  excuse  delay  of  three  years  if  such 
notice  is  admitted  to  have  been  after  the 
motion  to  dismiss  had  been  made.  Fish- 
er Malting  Co.  v.  Brown,  92  App.  Div.  251. 
87  N.  T.  S.  37.  It  was  improper  to  dismiss 
for  delay  of  two  years  and  one  month  in 
serving  summons  when  the  delay  was  caused 
by  negotiations  for  compromise  and  an  en- 
deavor to  find  property  attachable,  suit  be- 
ing on  an  unpaid  Judgment.  Ferris  v.  Wood 
[Cal.]    77  P.   1037. 

32.  The  attorneys  agreed  to  an  adjourn- 
ment of  a  motion  to  dismiss.  Stowe  v. 
White,  84  N.  Y.   S.   156. 
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prosecute  his  action  is  ground  for  dismissal."'  Failure  to  revive  a  suit  abated  by 
death  of  plaintiff  is  not  ground  for  a  motion  to  dismiss  for  want  of  prosecution," 
but  defendant  may,  on  proper  notice,  obtain  an  order  requiring  suit  to  be  re- 
vived within  a  fixed  time,  or  be  dismissed." 

No  notice  need  be  given  of  a  motion  to  dismiss  for  failure  to  prosecute." 
A  counterclaim  or  cross  bill  is  not  abated  by  dismissal  of  plaintiff's  action  for 
failure  to  appear;  but  defendant  may  proceed  to  trial  on  such  counterclaim  or 
cross  bill,^^  unless  the  allegations  of  his  pleading  are  purely  defensive  in  character, 
no  afiBrmative  relief  being  demanded.'' 

Nonsuit  for  failure  of  ■proof. ^^ — Failure  of  proof  is  ground  for  a  nonsuit" 
or  dismissal,*'  but  a  nonsuit  or  dismissal  on  this  ground  is  not  upon  the  merits, 
and  does  not  bar  a  new  action,*"  if  brought  within  the  time  allowed  by  law.*' 
Failure  to  make  a  prima  facie  case  warrants  a  nonsuit,  but  not  a  directed  ver- 
dict for  defendant.**  The  opening  statement  of  counsel  as  to  what  the  evidence 
is  expected  to  prove  is  not  an  admission  binding  on  the  client  so  as  to  warrant  a 
nonsuit,*"  in  the  absence  of  an  agreement  of  counsel  to  the  contrary.*" 

A  motion  for  a  nonsuit  should  be  denied  if  there  is  any  evidence  to  support 
plaintifPs  cause  of  action,*'  or  if  plaintiff  has  made  a  prima  facie  case,*'   or 


as.    Amorlsia  v.  Rando,  88  N.  T.  S.  356. 
34,  35.    Dijlard's  Adm'r  v.  Central  Virginia 
Iron  Co.,   125   F.   157. 

36.  Bond  v.  Corbin    [S.  C]    47  S.  B.   374. 

37,  38.  Stewart  V.  Gorham,  122  Iowa,  669, 
98  N.   W.   512. 

39.  See  1   Curr.  L.  942. 

40.  In  an  action  for  damag^es  for  the 
erection  of  a  nuisance,  the  defendant  de- 
nied the  erection,  and  there  was  no  evi- 
dence to  prove  defendant  had  erected  it. 
Held,  nonsuit  proper.  Blackstock  v.  South- 
ern R.  Co.  [Ga.]  47  S.  B.  902.  Plaintiff  prop- 
erly nonsuited  when  case  as  laid  was  not 
proved.  Hitter  v.  Fagan,  119  Ga,  848,  47 
S.  B.  188.  A  motion  for  a  nonsuit  does  not 
present  the  question  whether  or  not  a  cause 
of  action  has  been  pleaded  by  plaintiff,  but 
whether  or  not  he  has  proved  his  case  as 
laid.  Box  v.  Atlantic  &  B.  R.  Co.  [Ga.]  48 
S.  E.  427.  Where  plaintiff  relied  on  the 
testimony  of  one  witness,  and  the  direct  ex- 
amination warranted  an  inference  support- 
ing plaintiff's  claim,  but  the  cross-examina- 
tion showed  such  Inference  unwarranted,  a 
nonsuit  was  properly  granted.  Evans  v. 
Schofleld's  Sons  Co.  [Ga.]  48  S.  E.  358.  Where 
motion  for  nonsuit  is  on  the  ground  that 
there  was  no  evidence  of  lack  of  contribu- 
tory negligence,  and  the  court  directs  a  ver- 
dict for  defendant  of  "no  cause  of  action," 
this  is  equivalent  to  a  nonsuit  for  insufii- 
ciency  of  evidence,  not  for  insufficiency  of 
the  complaint.  Romalne  v.  New  York,  etc., 
R.   Co.,  91   App.  Dlv.   1,   86  N.   Y.   S.   248. 

41,  Complaint  should  have  been  dismissed 
where  evidence  showed  there'  could  be  no 
recovery.  Grabensteln  v.  Metropolitan  St. 
R.  Co.,   84  N.  Y.   S.   261. 

42.  Where  a  nonsuit  is  granted  for  fail- 
ure of  proof,  the  judgment  should  not  re- 
cord that  dismissal  was  on  the  merits.  Hack- 
ett  V.  Masterson,  88  App.  Div.  73,  84  N.  Y.  S. 
751.  Wliere  suit  for  specific  performance 
was  based  on  an  oral  contract  coupled  with 
possession  and  the  proof  showed  a  writ- 
ten contract,  dismissal  should  be  without 
prejudice  to  plaintiff's  right  to  enforce  the 
'.vritten   contract.     Levandowskl  v.   Althouse 


[Mich.]  99  N.  W.  786.  Dismissal  for  failure 
of  proof  should  be  without  prejudice,  not 
upon  the  merits.  Soltz  v.  Newmark,  84  N. 
Y.   S.    283. 

43.  One  year  in  North  Carolina.  Hood  v. 
Western  Union  Tel.  Co.,  135  N.  C.  622,  47 
S.  B.  607.  A  statute  limiting  the  time  In 
which  a  new  action  may  be  commenced  after 
a  nonsuit  is  a  limitation  statute  applying 
to  all  cases  In  which  a  nonsuit  has  been 
sustained.  Meeklns  v.  Norfolk  &  S.  R.  Co., 
131   N.   C.    1,    42   S.   E.   333. 

44.  Barnes  v.  Carter   [Ga.]   48  S.  B.  387. 
4.'5.     Flllingham    v.    St.    Louis    Transit    Co., 

102   Mo.  App.   673,   77   S.  W.    314. 

46.  Where,  by  consent  of  counsel,  plain- 
tiff's attorney  makes  a  full  statement  of 
facts  expected  to  be  proved,  a  motion  to 
dismiss  thereafter  is  equivalent  to  such 
motion  at  the  close  of  plaintiff's  case,  and 
a  dismissal  is  erroneous,  unless  the  open- 
ing shows  facts  which  preclude  possibility  of 
recovery,  or  the  pleadings  present  no  cause 
of  action.  Kennedy  v.  White,  91  App.  Div. 
475,    86    N.    Y.    S.    852. 

47.  Idaho  Comstock  Min.  &  Mill.  Co.  v. 
Lundstrum  [Idaho]  74  P.  97B.  In  personal 
injury  action,  nonsuit  properly  refused  where 
evidence  tended  to  sustain  allegations  of 
the  complaint.  Ball  v.  Gussenhoven  [Mont.] 
74  P.  871.  If  there  Is  any  evidence  or  in- 
ference fairly  deducible  therefrom,  tending 
to  establish  a  material  allegation  of  the 
complaint,  a  motion  for  a  nonsuit  should 
be  denied.  North  Pacific  Lumber  Co.  v. 
Spore,  44  Or.  462,  75  P.  890.  There  was  some 
evidence  on  which  Jury  might  have  based 
a  finding  against  defendant;  hence  a  non- 
suit was  error.  Jackson  v.  Georgia  R.  & 
Elec.  Co.  [Ga.]  48  S.  E.  420.  In  an  action 
for  negligence,  it  was  error  to  nonsuit  plain- 
tiff when  there  was  some  testimony  tend- 
ing to  show  negligence.  Adams  v.  South 
Carolina  &  G.  Extension  R.  Co.  [S.  C]  47 
S.  E.  693.  It  is  not  error  to  refuse  a  non- 
suit when  there  is  any  material  evidence 
to  go  to  the  jury.  Hughes  v.  School  Dist. 
No.    37,   66  S.   C.   259,   44   3.   E.   784. 

48.  Kroetch    v.    Empire    Mill    Co.    [Idaho] 
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proved  liis  case  as  laid,*'  or  produced  evidence  siifficient  to  entitle  him  to  a  ver- 
dict."" A  nonsuit  will  not  be  granted  if  the  evidence  is  such  as  to  require  a  sub- 
mission to  the  jury,  as  where  there  is  a  conflict,"*  or  a  question  of  credibility  of 
witnesses  arises.""  The  jury  should  be  allowed  to  pass  upon  the  facts  testified 
to,  even  though  such  facts  appear  to  be  physically  and  scientifically  impossible," 
unless  the  conclusion  follows  as  a  matter  of  law  that  no  recovery  could  be  had 
in  any  view  which  could  be  reasonably  taken  of  the  evidence."*  Within  the  mean- 
ing of  this  rule,  the  evidence  must  tend  to  prove  the  allegations  of  the  complaint 
and  not  some  theory  inconsistent  therewith."" 

Refusal  to  nonsuit  for  failure  of  proof  is  not  error  if  the  defect  is  supplied 
by  evidence  taken  in  the  progress  of  the  cause."*  Error,  if  any,  ia  refusing  to 
grant  a  nonsuit,  is  waived  by  proceeding  with  the  trial  and  introducing  evidence."^ 

Motion  for  nonsuit;  effect. — ^The  motion  will  not  be  entertained  imtil  the 
plaintiff  has  put  in  or  offered  all  his  evidence  and  rested."*  It  will  not  be  heard 
after  the  opening  statement  by  plaintiff's  counsel,"*  unless  by  agreement  of  coun- 
sel."" Failure  to  make  the  motion  either  at  the  close  of  plaintiff's  evidence  or  at 
the  close  of  the  whole  case  concedes  that  there  is  a  question  for  the  jury."* 


74  p.  868.  A  plaintiff  who  has  established 
a  prima  facie  case  cannot  be  nonsuited  by 
the  rebutting  testimony  of  a  single  wit- 
ness, though  uncontradicted.  Davis  v.  Sea- 
board Air  Dine  R.  Co.,  134  N.  C.  300,  46  S. 
E.   516. 

49.  Unless,  by  cross-examination  or  oth- 
erwise, he  proves  other  defensive  facts  such 
as  to  preclude  a  recovery.  Evans  v.  Joseph- 
ine Mills,  119  Ga.  448,  46  S.  B.  674.  Evidence 
held  to  have  made  out  plaintiff's  case  as  laid 
so  as  to  withstand  a  motion  for  nonsuit, 
though  allegations  of  petition  were  vague 
and  indefinite.  Atlanta  R.  &  Power  Co.  v. 
Johnson   [Ga.]    48   S.   B.   389. 

50.  Preese  v.  Hlbernla  Sav.  &  Loan  Soc, 
139  Cal.  392,  73  P.  172.  A  nonsuit  will 
not  be  granted  when  there  is  any  evidence 
upon  which  a  Jury  can  properly  find  a  ver- 
dict for  the  party  producing  it,  upon  whom 
the  burden  of  proof  is  Imposed.  Lamkin  v. 
Johnson  [N.  H.]  56  A.  750.  It  is  error  to 
grant  a  nonsuit  if  the  evidence  in  plain- 
tiff's behalf,  while  not  sufficient  to  require 
a  verdict.  Is  sufficient  to  support  a  verdict 
if  rendered.  Akridge  v.  Central  of  Georgia 
R.  Co.  [Ga.]  47  S.  E.  904.  Where  plain- 
tiff's evidence  alone  entitled  him  to  Judg- 
ment, a  nonsuit  was  error.  Robinson  v. 
Leatherbee  Tie  &  Lumber  Co.  [Ga.]  48  S.  E. 
380. 

51.  Though  a  case  is  tried  by  the  court 
without  a  Jury,  a  nonsuit  cannot  be  granted 
If  there  Is  a  conflict  in  the  evidence  suffi- 
cient to  require  submission  to  a  Jury,  had 
it  been  a  Jury  trial.  Welsberger  v.  Mar- 
tin,   86    N.    T.    S.    115. 

52.  The  question  of  credibility  being  for 
the  Jury,  a  nonsuit  should  not  be  ordered 
when  it  could  only  be  done  by  disregarding 
plaintiff's  testimony.  Metting  v.  North  Jer- 
sey St.  R.  Co.,  69  N.  J.  Law,  605,  55  A.  35. 
The  court  may  not  pass  upon  a  question  of 
credibility  or  Ignore  the  testimony  of  a 
witness  in  order  to  order  a  nonsuit.  Kauf- 
man V.  Bush,  69  N.  J.  Law,  645,  66  A.  291. 

58.  Where  plaintiff  claimed  an  injury 
ca.used  by  a  live  wire  and  was  nonsuited  on 
the  ground  that  the  facts  testified  to  were 
physically  and  scientifically  impossible,   the 


nonsuit  was  held  error  and  a  new  trial 
granted,  so  that  the  Jury  could  pass  on  the 
question.  Walters  v.  Syracuse  Rapid  Trans- 
it R.  Co.,  178  N.  T.  50,  70  N.  E.  98. 

54.  Shaw  v.  New  Tear  Gold  Mines  Co. 
[Mont.]  77  P.  615.  Where  in  suit  to  set 
aside  a  sale  of  realty,  the  undisputed  evi- 
dence showed  acts  of  one  plaintiff  which 
had  been  held  on  a  former  trial  to  consti- 
tute a  ratification  of  the  sale,  a  nonsuit 
was  properly  granted  as  to  such  plaintiff. 
Carey  v.  Moore,   119   Ga.   92,   45  S.  B.  9S8. 

55.  Shaw  V.  New  Tear  Gold  Mines  Co. 
[Mont.]    77    P.    515. 

56.  Bsler  v.  Camden  &  Suburban  R.  Co. 
[N.  J.  Law]  68  A.  113.  Where  a  nonsuit  has 
been  refused  and  defendant's  evidence,  with 
plaintiff's,  makes  a  case  for  the  Jury,  the 
refusal  of  nonsuit  will  not  be  reversed,  even 
though  plaintiff's  evidence  In  chief  alone 
would  not  warrant  submission  to  the  Jury. 
Koon  v.  Southern  R.  Co.    [S.   C]    48  S.  E.   86. 

6T.  City  of  Port  Townsend  v.  Lewis,  34 
Wash.  413,  75  P.  982.  An  exception  to  a 
refusal  to  nonsuit  the  plaintiff  Is  waived 
when  defendant  proceeds  with  the  trial  of 
the  case  and  puts  in  his  evidence,  if  at  the 
close  of  the  whole  case  a  question  for  the 
Jury  Is  presented.  Bopp  v.  New  Tork  Blec. 
Vehicle  Transp.  Co.,  177  N.  T.  33,  69  N.  E. 
122.  An  exception  to  a  refusal  to  grant  a 
nonsuit  at  the  close  of  plaintiff's  evidence 
is  waived  by  defendant's  introducing  evi- 
dence. Jones  V.  Warren,  134  N.  C.  390,  46 
S.  E.  740.  Refusal  to  sustain  a  challenge 
to  evidence  and  motion  to  dismiss  waived. 
Kane  v.  Kane   [Wash.]  77  P.  842. 

58.  Rauh  v.  Oliver  [Idaho]  77  P.  20.  A 
case  cannot  l)e  dismissed  before  plaintiff 
has  finished  his  case,  merely  because  of  fail- 
ure to  obtain  an  interpreter  to  whom  defend- 
ant would  consent.  Menella  v.  Metropolitan 
St.  R.  Co.,  43  Mlso.  5,  86  N.  T.  S.  930. 

59.  Plilingham  v.  St.  Louis  Transit  Co., 
102  Mo.   App.    573,   77   S.  W.    314. 

60.  Kennedy  v.  White,  91  App.  Blv.  475, 
86  N.   T.    S.   852. 

61.  Lagville  v.  Interurban  St.  R.  Co.,  85 
N.  T.  S.  1027;  Rapp  v.  Hutchinson  Stair  Ele- 
vator Co.,    87   N.  T.   S.    45a. 
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The  question  presented  on  a  motion  for  a  nonsuit  is  one  of  law.*'  The  mo- 
tion admits  as  true  aU  plaintiff's  evidence,  and  all  reasonable  inferences  there- 
from,** but  denies  that  a  consideration  thereof  authorizes  the  jury  to  find  a  ver- 
dict for  plaintiff." 

Effect  of  dismissal  or  nonsuit."" — A  judgment  dismissing  an  action  without 
prejudice  is  not  a  final  determination  of  the  rights  of  the  parties.*'  But  an  order 
of  dismissal  terminates  a  proceeding,*'  and  a  court,  at  a  subsequent  term,  has 
no  jurisdiction  over  a  judgment  previously  entered  after  an  order  of  discontinu- 
ance.** When  an  order  of  nonsuit  is  made  as  to  certain  defendants,  leaving 
others  before  the  court,  it  is  proper  for  the  court  in  its  final  judgment,  to  include 
a  judgment  of  nonsuit  as  to  those  defendants.**  A  dismissal  as  to  one  of  two 
joint  defendants  in  conversion  does  not  affect  the  liability  of  the  other  defend- 
ant.''* Applications  to  reinstate  cases  dismissed  on  motion  of  the  adverse  party 
are,  even  when  made  in  diie  time,  addressed  to  the  sound  discretion  of  the  court.'^ 


62.  Nord  V.  Boston  &  M.  Consol.  Copper 
&  Sliver  Mln.  Co.  [Mont.]   75  P.  681. 

63.  North  Paclflo  Lumber  Co.  v.  Spore,  44 
Or.  462,  75  P.  890;  McCabe  v.  Montana  Cent. 
R.  Co.  [Mont.]  76  P.  701;  Boles  v.  Caudle, 
133  N.  C.  528,  45  S.  E.  835;  Edwards  v.  Fire- 
men's Ins.  Co.,  43  Misc.  354,  87  N.  Y.  S.  507. 
Rule  applied  on  appeal.  Pritchard  v.  Brook- 
lyn Heights  R.  Co.,  89  App.  Div.  269,  85  N.  T. 
S.  898.  On  appeal  from  nonsuit,  plaintiff  is 
entitled  to  the  assumption  that  he  might 
have  proved  all  the  facts  contained  in  his 
offer  of  proof.  O'Connor  v.  Moody,  90  App. 
Dlv.  440,  86  N.  T.  S.  214.  On  the  question 
whether  or  not  there  should  have  been  a 
nonsuit,  the  evidence  must  be  considered  In 
its  most  favorable  aspect  to  plaintiff.  Duffy 
V.  St.  Louis  Transit  Co.  [Mo.  App.]  78  S.  V7. 
831.  On  motion  to  nonsuit  or  dismiss,  which 
is  like  a  demurrer  to  evidence,  the  court 
cannot  weigh  the  evidence,  but  must  accept 
it  as  true  and  construe  It  most  favorably 
to  plaintiff.  Brittain  v.  Westhall,  135  N.  C. 
492,  47  S.  B.  616.  Evidence  drawn  out  by 
cross-examination  of  plaintiff's  witnesses, 
and  a  deposition  read  by  plaintiff,  though 
taken  by  defendant,  is  a  part  of  the  evi- 
dence, which,  if  uncontradicted,  is  to  be 
taken  as  true  on  motion  for  nonsuit.  Mc- 
Donough  v.  Grand  Trunk  R.  Co.,  98  Me.  304, 
56  A.  913. 

64.  North  Pacific  Lumber  Co.  v.  Spore,  44 
Or.  462,  75  P.  890.  A  motion  for  a  nonsuit 
has  the  effect  of  a  demurrer  to  so  much  of 
the  testimony  as  is  favorable  to  plaintiff, 
admitting  Its  truth  in  fact  in  order  to  deny 
its  sufficiency  in  law.  Kaufman  v.  Bush,  69 
N.  J.  Law,  645,  56  A.  291.  Defendant's  mo- 
tion at  close  of  case  to  dismiss  complaint 
for  failure  to  show  facts  sufficient  to  con- 
stitute a  cause  of  action  was  held  to  raise 
the  question  of  sufficiency  of  evidence  to 
sustain  an  arbitrary  finding  of  the  court 
on  the  value  of  a  horse,  for  injury  to  which 
suit  was  brought.  Lee  v.  Callahan,  84  N.  T. 
3.   167. 

65.  See  1  Curr.  L.  944,  Effect,  and  Open- 
ing and  Setting  Aside. 

note;.  Judgment  of  nonsnlt  as  res  Judi- 
cata: It  was  held  in  Cartln  v.  South  Bound 
R.  Co.,  43  S.  C.  221,  49  A.  S.  R.  829,  that 
a  nonsuit  granted,  not  for  failure  of  evi- 
dence, but  on  the  merits,  and  because  plain- 
tiff has  no  cause  of  action,  is  re's  judicata 
and    binding    In    a    subsequent    suit  between 

3    Curr.   Law — 70. 


the  same  parties,  based  upon  the  samfr 
cause  of  action.  It  Is  said  in  a  note, 
commenting  on  this  decision,  in  49  A.  S. 
R.  831:  "It  has  long  been  a  well-settled' 
and  inflexible  rule  that  Judgment  of  non- 
suit Is,  In  no  case,  a  judgment  on  the  mer- 
its. •  «  •  with  the  single  exception  of 
the  principal  case  [supra],  it  has  always 
been  uniformly  held  that  a  Judgment  of  non- 
suit, whether  voluntary  or  involuntary.  Is 
not  a  bar  to  another  action  for  the  sama 
cause  and  does  not  deprive  or  estop  a  plain- 
tiff of  his  right  to  try  the  same  case  a 
second  time."  Many  authorities  are  cited, 
among  which  are  Gummer  v.  Trustees  ot 
Omro,  50  Wis.  252;  Taylor  v.  Larkin,  12  Mo. 
103,  49  Am.  Dec.  119;  Hendrlck  v.  Clonts, 
91  Ga.  196;  Clapp  v.  Thomas,  6  Allen  [Mass, J 
158-160;  Manhattan  Life  Ins.  Co.  v.  Brough- 
ton,  109  U.  S.  121;  Moreland  v.  Gardner,  109 
Pa.  116;  Fleming  v.  Hawley,  65  Cal.  492; 
People  v.  Vilas,  36  N.  T.  459,  93  Am.  Dec. 
520. 

66.  Hence,  action  may  be  maintained  on 
replevin  bond,  notwithstanding  such  Judg- 
ment.    Verra  v.  Costantino.   84  N.  T.  S.   222. 

67.  A  proceeding  for  divorce  Is  terminat- 
ed by  an  order  dismissing  the  petition,  not- 
withstanding the  fact  that  no  reference  is 
made  in  the  order  to  defendant's  cross  peti- 
tion for  alimony,  Nauman  v.  Nauman,  4 
Ohio   C.   C.    (N.    S.)    298. 

68.  Decree  setting  aside  Judgment  refus- 
ed.   Jarvls  V.  Martin  [Conn.]  58  A.  15. 

69.  Hanna  v.  De  Garmo,  140  Cal.  172,  73 
P.  830.  One  of  several  defendants,  In  whose 
favor  a  nonsuit  is  held,  on  appeaj,  to  have 
heen  properly  granted,  should  ask  to  have 
judgment  entered  in  his  favor  on  that  deci- 
sion. Granite  Bldg.  Corp.  v.  Greene  [R.  I.] 
57   A.    649. 

70.  Carper  v.  Risdon  [Colo.  App.]  76  P. 
744. 

71.  Southern  R.  Co.  v.  Empire  Printing  & 
Box  Co.  [Ga.]  47  S.  B.  542.  Where  there  ap- 
peared to  be  negligence  of  plaintiff  or  his 
attorney,  a  motion  for  a  new  trial  after 
entry  of  Judgment  of  dismissal  for  want  of 
prosecution  was  held  properly  overruled. 
Fant  V.  Jones  [Tex.  Civ.  App.]  81  3.  W.  338. 
Where  a  case  was  dismissed  because  plain- 
tiff was  not  ready  to  proceed,  and  on  hearing 
of  a  motion  to  open  the  default,  plaintiff's 
attorney  did  not  know  when  he  could  pro- 
ceed,   the    motion    to    open    the    default    was 
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Practice  on  appeal. — No  appeal  lies  from  a  refusal  to  dismiss"  or  grant  a 
nonsuitJ'  But  an  order  of  dismissal  is  a  final  order  from  w^hich  an  appeal 
may  be  taken.'*  The  record  must  show  an  exception  to  the  ruling  of  the  trial 
court,"  but,  in  Montana,  the  ground  on  which  error  is  claimed  need  not  be  speci- 
fied.'* On  appeal,  the  court  will  not  review  facts  stated  in  affidavits  filed  on  mo- 
tion to  rescind  an  order  dismissing  a  case  for  want  of  prosecution."  In  consider- 
ing a  refusal  of  a  motion  to  nonsuit,  it  is  proper  to  refer  to  evidence  given  after 
the  ruling."  A  motion  for  a  nonsuit  is  properly  considered  on  appeal,  and  a  de- 
cision for  defendant  is  proper,  though  all  the  evidence  is  not  brought  up,  when 
plaintifE's  showing  on  his  own  bill  of  exceptions  is  such  that  he  could  not  re- 
cover.'° 
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ty  Before  Trial  (1108).    Interrogatories  Pro- 
pounded with  Pleadings   (1110). 

§  4.     Physical  Bxainlaatlon  to  Prcpai«  (ot 
Trial   (1111). 


§  1.     Dtecovery  In  Equity    (1106). 

§  2.  Production  and  Inspection  ot  Books 
and  Papers  or  Survey  of  Property  (1107). 
Proceedings  (1107). 

§  3.    Examination  or  Interrogration  of  Par^ 

§  1.  Discovery  in  equity.^ — ^A  bill  cannot  be  maintained  for  the  sole  purpose 
of  a  discovery,*^  nor  to  fish  for  information,' '  nor  to  have  discovery  from  mere 
prospective  witnesses ;''  and  a  bill  for  discovery  and  relief  must  show  that  the 
plaintiff  has  cause  for  relief.**  It  will  lie  to  determine  which  of  two  parties  is 
liable  to  complainant.*'  A  bill  for  discovery  cannot  be  maintained  against  a  corpora- 
tion without  making  a  proper  officer  of  it  a  party,*"  and  a  corporation  cannot  de- 
mur to  a  bill  on  the  ground  that  it  seeks  disclosure  from  its  officers,  the  dis- 
closure being  to  enable  complainants  to  know  who  to  examine  as  witnesses.*'  The 
bill  must  allege  that  the  facts  sought  to  be  discovered  are  material  and  indispensa- 
ble to  complainant  as  proof,  and  that  he  is  unable  to  establish  them  by  other 
proof.'* 


properly  denied.  Audit  Co.  v.  McNaught,  87 
N.  T.  S.  542.  Though  plaintifE's  attorney 
was  negligent  in  permitting  dismissal,  plain- 
tiff may  have  the  default  opened  on  pay- 
ment of  costs  and  defendant's  taxable  fees 
for  witnesses.  Simon  v.  Borden's  Condensed 
Milk  Co.,    84  N.   T.   S.   476. 

72.  Tennessee  Kiver  Land  &  Timber  Co. 
V  Butler,  134  N.  C.  50,  45  S.  B.  956;  Meekins 
V.  Norfolk  &  S.  K.  Co.,  131  N.  C.  1,  42  S.  B. 
333 

73.  Plumb  V.  Maher  [Conn.]  56  A.  494. 

74.  Dismissal  where  summons  was  not  re- 
turned or  filed  within  three  years,  defendant 
not  having  appeared  [Under  Code  Civ.  Proc. 
§  581,  subd.  7].  Paoiflc  Pav.  Co.  v.  Vlzellch, 
141   Cal.   4,    74  P.    352. 

75.  Carter  v.  O'Neill,  102  Mo.  App.  391, 
76  S.  W.  717.  Entry  of  nonsuit  will  not  be 
reviewed  on  appeal  unless  properly  except- 
ed to.  In  re  Kasson's  Estate,  141  Cal.  33,  74 
P.  436.  The  ruling  of  the  court  on  a  mo- 
tion for  a  nonsuit  presents  a  question  of 
law  and  will  not  be  reviewed  on  appeal  un- 
less the  record  shows  an  exception  properly 
reserved.  Hanna  v.  De  Garmo,  140  Cal.  172, 
73    P.    830. 

76.  The  bill  of  exceptions  need  only  show 
a  proper  exception  [Code  Civ.  Proc.  §  1173 
and  court  rules].  Nord  v.  Boston  &  M.  Con- 
sol.  Copper  &  Sliver  MIn.  Co.   [Mont.]   75   P. 

77.  Bond  V.  Corbin  [S.  C]   47  S.  B.  374. 


78.  Pales  &  J.  Mach.  Co.  t.  Browning  [S 
C]    46   S.  E.   545. 

79.  Herring-Marvin  Co.  T.  Smith,  43  Or 
315,   73  P.   340. 

80.  See   1   Curr.  L.   930. 

81.  De  Bevolse  v.  H.  &  W.  Co.  [N.  J.  Eci  1 
58  A.  91. 

S2.  "Will  not  lie  where  the  sole  purpose 
is  to  ascertain  the  names  of  alleged  owners 
of  stock  of  a  corporation  against  whom  com- 
plainant desires  to  bring  actions  for  the 
collection  of  an  assessment,  the  bill  show- 
ing that  defendants,  one-  of  whom  is  respon- 
sible, are  also  liable  for  such  assessment 
[Construing  Rev.  St.  §§  858,  742].  Brown  v 
McDonald,    130    P.    964. 

SS.     Brown  v.   McDonald,   ISO  F.   964. 

84.  Munson  v.  German-American  Fire  Ins 
Co.    [W.  Va.]    47  S.  E.  160. 

85.  Where  a  consignee  had  no  means  of 
knowing  whether  a  railway  company  or  a 
compress  company  had  possession  of  certain 
cotton  shipped  to  him,  each  company  claim- 
ing the  other  was  liable.  Mississippi  Cot- 
ton Compress  &  Warehouse  Co.  v.  Levy  & 
Co.   [Miss.]   36  So.   281. 

86.  Munson  v.  German-American  Fire  Ins. 
Co.   [W.  Va.]   47  S.  E.  160. 

87.  The  corporation  not  being  prejudiced 
by  answers  of  corporate  officers  until  the 
parties  verify  their  disclosures  under  oath 
when     examined     as     witnesses.      Gulf     Red 


3  Cur.  Law. 


DISCOVERY  AND  INSPECTION  §  2. 


1107 


§  2.  Production  and  inspection  of  ioohs  and  impers  or  survey  of  property. 
Nature  of  remedy  and  tight  thereto.^"— The  statutory  remedy  for  inspection  is 
designed  as  a  substitute  for  a  bill  of  discovery.""  In  most  states  inspection  is 
allowed  before  trial  for  the  purpose  of  preparing  for  the  same/^  or  at  the  trial 
to  be  used  as  evidence."  It  is  generally  held  that  inspection  cannot  be  had  if  the 
information  desired  is  otherwise  procurable/'  though  there  are  contrary  decisions."'' 
Applicant  must  show  that  he  has  no  copies  of  the  documents/"  that  they  are  in  the 
possession  of  the  adverse  party/"  and  that  they  are  presently  needed.'^  It  will  not 
be  allowed  in  order  that  he  may  discover  the  amoimt  due  him  under  a  contract," 
nor  to  aid  him  in  proving  a  fact  not  alleged  in  his  complaint.""  A  partner  is 
entitled  to  an  inspection  and  discovery  of  firm  books.^ 

Proceedings.- — The  moving  papers  must  affirmatively  show  all  facts  neces- 
sary to  the  right,  as  the  pendency  pf  an  action  when  that  is  essential,'  that  the 
papers  are  in  the  possession  of  the  adverse  party*  and  facts  showing  the  necessity 
of  inspection.^  Defects  in  an  affidavit  may  be  cured  by  counter  affidavit,'  and 
defective  notice  of  the  application  is  cured  by  appearance.^  In  Delaware,  the 
practice  is  to  grant  an  order  for  the  production  of  papers  without  the  issuance  of 


Cedar  Co.  v.   Crenshaw,   138  Ala.   134,   35   So. 
60. 

88.  PoUak  V.  Claflin  Co.,  138  Ala.  «44.  35 
So.   645. 

89.  See  1   Curr.  L.   931. 

»0.  Swedish-American  Tel.  Co.  v.  Fidelity 
&  Casualty  Co.,  208  111.  562,  70  N.  B.  768. 

91.  Kurd's  Rev.  St.  1901,  c.  51,  §  9.  Where 
amount  of  premium  to  be  paid  on  an  in- 
demnity policy  rests  upon  the  compensation 
paid  by  the  assured  to  his  employes,  and  the 
policy  stipulated  for  an  examination  of  the 
assured's  books,  held  such  an  examination 
would  be  allowed  and  the  books  ordered  pro- 
duced where  necessary  to  the  insurer  in 
preparing  for  trial.  Swedish-American  Tel- 
ephone Co.  V.  Fidelity  &  Casualty  Co.,  208 
111.  562,  70  N.  E.  768.  In  Minnesota  under 
Gen.  St.  1894,  §  5750,  after  the  complaint  and 
summons  have  been  served.  Harris  v.  Rich- 
ardson  [Minn.]   100  N.  "W.   92. 

98.  Kurd's  Rev.  St.  1901,  c.  51,  ;  9.  Swe- 
dish-American Tel.  Co.  V.  Fidelity  &  Casualty 
Co..  208  111.  562,  70  N.  E.  768.  See,  also, 
Evidence,   1   Curr.   L.   1136. 

93.  Adverse  party  offered  to  allow  the 
necessary  examination  upon  certain  reason- 
able conditions.  Sutter  v.  New  Tork,  89  App. 
Div.  494,  85  N.  Y.  S.  989.  Adverse  party 
gave  full  statement  of  account  whose  truth- 
fulness was  not  denied.  Fidelity  &  Cas- 
ualty Co.  V.  Wendell  &  Evans  Co.,  87  N.  T. 
S.  477.  Subpoena  duces  tecum,  effective. 
Preston  Nat,  Bank  v.  Rohnert  [Mich.]  100 
N.  W.  393. 

94.  State  V.  District  Court  of  Silver  Bow 
County    [Mont.]    76   F.    206. 

95.  Application  for  a  survey  under  Code 
Civ.  Proc.  §  1682.  Sutter  v.  New  Tork,  89 
App.  Div.  494,  85  N.  Y.  S.  989.  Where  In 
an  action  for  an  unlaTrful  discharge  the  an- 
swer set  up  that  a  new  contract  had  been 
entered  into,  held  an  Inspection  was  im- 
properly denied.  Moore  v.  Encyclopaedia 
Britannica  Co.,  48  Misc.   618,  88  N.  T.  S.  133. 

9«.  Netter  v.  Stoeckle  [Del.  Super.]  56  A. 
604. 

The  defendant  being  a  partnership,  the 
fact  that  one  of  the  partners  Is  an  officer  of 
,'1    ""rpnratinn   does   not   render   the   corpora- 


tion liable  to  an  order  forcing  it  to  pro- 
duce its  books  in  the  action.  Ridgely  v 
Richard,  130  F.   387. 

97.  That  he  may  subsequently  need  the 
information  or  the  evidence  in  order  to  sus- 
tain his  complaint  upon  trial  is  no  ground 
for  such  an  order.  Dannenberg  v.  Heller,  88 
App.  Div.  548,  85  N.  T.  S.  90.  See  1  Curr.  U 
932,    n.    56.  ^ 

98.  Martin  v.  New  Trinidad  Lake  Asphalt 
Co.,   87  App.   Div.    472,    84  N.  Y.   S.    711. 

99.  The  complaint  failing  to  allege  the 
falsity  of  certain  statements  relied  on  to 
plaintiff's  Injury,  held  production  of  books, 
etc.,  would  not  be  ordered  In  order  to  prove 
the  falsity  of  such  statements.  Ridgely  v. 
Richard,   130   F.   387. 

1.  Applied  where  the  partners  had  entered 
Into  an  agreement  wherehy  the  partnership 
was  dissolved  but  the  partner  suing  alleged 
such  agreement  to  be  void  for  fraud.  Cohn 
v.  Hessel,   88  N.  Y.  3.  1057. 

In  NcTv  York,  the  proceeding  for  the  dis- 
covery of  papers  (Code  Civ.  Proc.  §§  803-809) 
is  entirely  distinct  from  that  relating  to 
the  taking  of  depositions  under  §  870  et  seq. 
and  cannot  be  united  under  one  order.  Hart 
v.  American  Cotton  Co.,   84  N.  Y.  S.   1065. 

2.  See  1  Curr.  L.  934. 

S.  Construing  Code  Civ.  Proc.  §  1810.  State 
v.  District  Court  of  Second  Judicial  Dis- 
trict [Mont.]  74  P.  1078.  See.  also,  remarks 
of  court  in  State  v.  District  Court,  27  Mont. 
441,  71  P.  602.     See  1  Curr.  L.  933,  n.  59. 

4.  Ridgely  v.   Richard,    130    F.    387. 

An  affidavit  that  they  were  in  his  posses- 
sion at  a  past  date  is  insufficient.  Netter 
v.   Stoeckle    [Del.    Super.]    56   A.    604. 

5.  Averment  of  conclusion  insufficient 
[Code  Civ.  Proc.  §  1810].  State  v.  District 
Court  Second  Judicial  Dist.  [Mont.]  74  P. 
1078. 

6.  As  where  the  affidavit  was  upon  in- 
formation and  belief  and  the  counter  affi- 
davit failed  to  controvert  any  of  the  state- 
ments contained  therein.  State  v.  District 
Court  of  Silver  Bow  County  [Mont.]  76  P. 
206. 

7.  State  v.  District  Court  of  Silver  Bow 
County    [Mont.l    76    P.    206. 
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a  rule,  any  excuses  for  their  nonproduction  being  made  at  the  return  of  the  order.' 
The  order  should  not  eztend  further  than  the  necessities  of  the  case  require,*  and 
should  not  afford  an  opportunity  to  acquire  knowledge  which  might  be  used  for 
improper  purposes/"  or  interfere  with  the  transaction  of  current  business/^  or 
authorize  an  unreasonable  search  or  seizure/''  though  the  protection  this  constitu- 
tional provision  affords  may  be  waived/^  and  in  Montana  must  fix  the  time  when 
the  inspection  shall  begin  and  the  time  when  it  shall  be  completed.**  Eefusal  to 
obey  such  order  may  be  punished  as  for  contempt,*"  but  where  the  document  is  lost, 
the  presumptions  relating  to  spoliation  cannot  be  applied.*" 

The  trial  court  may,  in  its  discretion,  permit  a  party  to  produce,  in  lieu  of 
the  original  document,  a  duly  certified  copy  of  a  duplicate  thereof  required  by  law 
to  be  kept  in  a  public  office.*'  On  application  for  the  discovery  of  a  deed,  its  pro- 
duction being  ordered  it  should  be  placed  in  the  custody  of  the  county  clerk  with 
permission  to  the  plaintiff  to  inspect  it,  and,  if  he  desires,  to  have  it  photographed.*' 
An  amendment  not  changing  the  issues  does  not  abate  an  order  for  inspection.*" 
An  order  granting  or  refusing  an  order  for  inspection  is  not  appealable.^" 

§  3.  Examination  or  interrogation  of  party  before  trial.^^ — The  examination 
of  a  party  before  trial  is  discretionary,  to  be  determined  upon  the  peculiar  cir- 
cumstances of  each  case,'^  but  this  examination  as  provided  for  in  the  statutes  of 


8.  Netter  v.  Stoeckle  [Del.  Super.]  56  A. 
604. 

».  An  order  anowln^  the  inspection  of 
original  letters  should  not  Include  letter- 
press copies,  nor  should  It  Include  private 
correspondence  not  absolutely  necessary. 
State  V.  District  Court  of  Silver  Bow  County 
[Mont.]    76    P.    206. 

10.  Defendant  objecting  to  paying  the 
charges  of  an  accountant  selected  by  the 
court  In  order  to  prevent  plaintlffl's  ac- 
quirement of  knowledge  of  the  business  for 
ulterior  purposes,  that  portion  of  the  order 
should  be  stricken  out.  Cohn  v.  Hessel,  88 
N.  T.   S.    1057. 

11.  If  the  owner  desires,  the  inspection 
of  current  books  should  be  made  at  his  place 
of  business  and  without  their  removal.  Cohn 
V.  Hessel,  88  N.  T.  S.  1057. 

la.  Fourth  amendment.  An  order  Issued 
under  Kurd's  Rev.  St.  1901,  c  51,  §  9,  does  not 
violate  this  provision.  Swedish-American 
Tel.  Co.  V.  Fidelity  &  Casualty  Co.,  208  111. 
562,  70  N.  E.  768. 

13.  Held  that  the  assured  In  an  indemnity 
policy  stipulating  that  the  insurer  should 
have  the  right  to  examine  the  books  of  the 
assured  so  far  as  they  relate  to  compensa- 
tion paid  the  assured's  employes  becomes 
thereby  estopped  to  assert  that  such  an  or- 
der violates  the  constitution.  Swedish-Amer- 
ican Tel.  Co.  V.  Fidelity  &  Casualty  Co., 
208   in.   662,  70  N.  E.   768. 

14.  State  V.  District  Court  of  Silver  Bow 
County  [Mont.]  76  P.  206.  See  1  Curr.  L. 
935,    n.    84. 

15.  Under  Kurd's  Rev.  St.  1901,  c.  51,  §  9, 
giving  the  court  power  to  compel  the  pro- 
duction of  books  containing  pertinent  evi- 
dence. Swedish-American  Tel.  Co.  v.  Fi- 
delity &  Casualty  Co.,  208  111.  662,  70  N.  E. 
768. 

16.  Defendant  being  unable  to  produce  a 
document  as  ordered  by  the  court,  it  being 
lost  and  denying  the  terms  to  be  as  alleged 
by  plaintiff,  the  court  cannot  assume  the 
document    to    be    as    plaintiff    alleges    it    to 


be,  but  the  plaintiff  must  affirmatively  es- 
tablish the  existence  of  the  contract.  Its 
terms  and  conditions.  Romero  v.  New 
Iberia  Milling  &  Development  Co.  [La.] 
36  So.  907. 

17.  Branan  v.  Nashville,  etc.,  Ry.  Co.,  119 
Ga.  738,  46  S.  E.  882. 

18.  Defendant  should  not  be  required  to 
produce  the  same  for  inspection  at  a  pho- 
tographer's studio.  Beck  v.  Bohm,  88  N.  T. 
S.   584. 

19.  State  V.  District  Court  of  Silver  Bow 
County   [Mont.]    76   P.   206. 

20.  Harris  v.  Richardson  [Minn.]  100  N. 
W.  92. 

21.  See  1  Curr.  L.    931. 

22.  Wagner  v.  Halght  &  Freese  Co.,  89  N. 
Y.  S.   323. 

NOTE}.  Granting  of  order  as  a  matter  of 
right!  (New  York  Rule).  If  an  action  Is 
pending,  the  Code  says  that  the  judge  to 
whom  the  affidavit  prescribed  by  the  Code 
Is  presented  "must"  grant  an  order  for 
the  examination.  Code  Civ.  Proc.  §  873.  If 
the  language  of  the  Code  is  to  be  taken 
literally,  the  right  to  an  examination  before 
trial  would  be  almost  a  matter  of  course, 
both  as  to  natural  persons  and  corpora- 
tions. Blocker  v.  Guild,  15  Daly  [N.  Y.] 
348,  7  N.  Y.  S.  651.  Notwlthstajiding  this 
plain  language,  the  rule  Is  that  the  Code 
provision  is  not  absolutely  mandatory  and 
not  intended  to  deprive  the  judge  of  all  dis- 
cretion. He  may  refuse  the  order  if  from  the 
nature  of  the  action  and  the  other  facts 
disclosed,  he  can  see  that  the  examina- 
tion is  not  necessary  for  the  party  seeking 
it.  Jenkins  v.  Putman,  106  N.  Y.  272.  In 
other  words,  the  discretion  of  the  court  will 
be  exercised  in  determining  whether  there 
is  some  good  reason  for  directing  the  ex- 
amination to  be  had  before  the  trial  rather 
than  at  the  trial.  "Williams  v.  Foster,  22  State 
Rep.  607,  5  N.  Y.  S.  211;  "Waters  v.  Shayne, 
57  Hun,  587,  32  State  Rep.  435,  10  N.  Y.  S. 
772.  Cases  holding  that  the  granting  ol 
the   order,   where  a  proper  affidavit   is   sub- 
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New  York  cannot  be  required  by  a  Federal  circuit  court  sitting  in  that  state." 
The  evidence  desired  must  be  necessary  and  such  as  will  prove  material  on  the 
trial/*  the  party  sought  to  be  examined  having  peculiar  knowledge  of  the  facts/* 
and  the  moving  papers  must  show  these  facts/^  and  that  it  is  either  important  or 
necessary  that  the  examination  take  place  before  rather  than  at  the  trial.^'  One 
cannot  be  examined  for  the  purpose  of  enabling  a  plaintiff  to  frame  a  complaint 
in  an  action  not  yet  commenced/'  nor  to  discover  what  his  opponent's  testimony 
will  be  in  order  that  he  may  be  prepared  to  contradict  it."'    Only  so  many  of  the 


mitted,  Is  a  matter  of  right  (Watts  v.  Wil- 
cox, 43  State  Rep.  417,  17  N.  T.  S.  647;  Web- 
ster V.  StockweU,  3  Abb.  N.  C.  115;  Sweeney 
V.  Sturgis,  24  Hun,  162),  go  too  far  as  the 
rule  Is  undoubtedly  as  stated  above  (See  5 
Abb.  Cyo.  Dig.  271,  272,  for  collection  of  au- 
thorities). "If  no  action  Is  pending,"  the 
judge  must  grant  it  If  there  Is  reasonable 
ground  to  believe  that  an  action  will  be 
brought,  as  stated  In  the  affidavit,  and  that 
the  application  Is  made  In  good  faith  to  pre- 
serve the  expected  testimony  (Code  Civ. 
Proc.  §  873).  From  Vol.  II,  Nichols'  New- 
York  Prac,  5  1377,  p.   1778. 

83.  Hanks  Dental  Ass'n  v.  International 
Tooth  Crown  Co.,  194  U.  S.  303,  48  Law.  Ed. 
989. 

24.    Plaintiff    having   no    need    for    further 
information    or    If    needed    It    Is    obtainable 
without    an    examination,    one    will    not    be 
ordered.      Tanenbaum  v.   Llppmann,   89   App. 
Div.    17,    85    N.    T.    S.    122.     One    seeking    to 
rescind  a  purchase  of  stock  because  of  alleg- 
ed false  representations  of  the  corporation's 
officers   as   to   its   financial   condition.   Is   not 
entitled  to  examine  before  trial  officers  who 
became  such  after  purchase.     Hart  v.  Amer- 
ican   Cotton    Co.,    84    N.    T.    S.    1065.     Where 
plaintiff  sued  for  salary  based  on  sales  made 
in   a   certain   territory   whether   by   plaintiff 
or   not,   defendant  being   the   sole   surviving 
partner   of  the   employing  firm   held   an   ex- 
amination  of  him  as  a  witness  before   trial 
proper.     Gee  v.  Pendas,  87  App.  Div.  157,  13 
Ann  Cas.   448,   84  N.   T.  S.    32.     In   an  action 
for  deceit  against  the  president  of  a  corpora- 
tion   for    fraudulently   misrepresenting     the 
value  of  stock  the  defendant  may  be  examin 
ed  before  trial  on  the  question  of  overcapi- 
talization, the  corporation  not  being  a  party 
to   the   action.     McDonald   V.   Morse,   96  App. 
Div.  406,  89  N.  T.  S.  176.  In  an  action  against 
a  stock  broker   to   recover   money  Seposited 
on  margins,  fraud  being  alleged,  held  plain- 
tiff was  entitled  to  examine  defendant  before 
trial  as  to  the   prices  at  which  stocks  were 
bought    and   sold,    and   as    to   who   were   the 
buyers   and   sellers,  and  to  have   defendant's 
books  produced  to  refresh  the  latter's  mem- 
ory.    Wagner  v.  Halght  &  Freese  Co.,  89  N. 
Y.   S.    323.     Where   a   syndicate   was    formed 
profits  to  be  divided  according  to  liabilities 
assumed,  the  matters  being  placed  in  charge 
of  two  general  managers,  held  an  examina- 
tion  of  the   managers   as   to   indirect   profits 
made  by  them  from  sales  proper  before  the 
trial   of  an   action   against   them   for   an   ac- 
counting.    Weidenfeld  v.  Holllns,  84  N.  Y.  S. 
1084.      Motion      for     reargument     dismissed 
(Weidenfeld  v.  Holllns,  85  N.  Y.  S.  217),  hold- 
ing that  the  answer  did  not  Introduce  a  new 
cause   of   action   in   favor   of   the   answering 
defendant   against  the  participating  defend- 
ants so  that  such  defendant  might  examine 
his  co-defendants  before  trial.  | 


NOTE.  Necessity:  (New  York  Rule)  Th« 
rule  Is  reiterated  time  after  time,  that  neces- 
sity must  be  shown  before  an  order  will  be 
granted  for  the  examination  of  an  adverse 
party  after  trial.  In  order  to  elucidate,  neces- 
sity will  be  considered  as  to  degree  and  the 
purpose  for  which  the  necessity  must  exist. 
As  to  degree.  It  is  not  indispensable  that  the 
examination  be  absolutely  necessary.  Sohep- 
moes  V.  Bausson,  1  Abb.  N.  C.  481  62  How. 
Pr.  [N.  Y.]  401.  If  the  information  can  be 
obtained  by  other  means  but  only  after  an 
expenditure  of  much  money  and  time,  It 
would  seem  that  an  examination  will  not 
ordinarily  be  refused.  But  if  the  applicant 
can  easily  acquire  knowledge  of  the  facts 
sought  by  following  up  the  Information  on 
which  his  application  is  based,  the  order 
should  be  denied  (Tanenbaum  v.  LIndhelm, 
54  App.  Div.  188,  66  N.  Y.  S.  375),  as  well  as 
where,  from  the  nature  of  the  controversy, 
it  is  apparent  that  the  facts  of  the  case  are 
probably  within  the  knowledge  of  the  mov- 
ing party  (Leary  v.  O'Brien,  33  Misc.  499, 
68  N.  Y.  3.  908).  In  other  words  the  appli- 
cant must  exhaust  the  "ordinary"  avenues 
of  Information.  Nathan  v.  Whitehlll,  67  Hun, 
398,  22  N.  Y.  S.  63;  Sherman  v.  Beacon  Const. 
Co.,  58  Hun,  143,  33  State  Rep.  881,  11  N.  Y. 
S.  369.  In  the  second  place,  the  question 
arises,  "necessity  for  what?"  As  a  general 
rule,  the  courts  hold  that  the  necessity  must 
relate  to  the  framing  of  pleadings  for  use  on 
the  trial  and  not  relate  to  "preparation"  for 
trial.  Shepmoes  v.  Bowsson,  52  How.  Pr. 
401,  1  Abb.  N.  C.  481;  Dudley  v.  New  York 
Filter  Mfg.  Co.,  80  App.  Div.  164,  80  N.  Y.  S. 
529.  From  Vol.  II  Nichols'  New  York  Prac, 
§  1378,  p.  1779. 

25.  As  to  value  of  defendant's  property  at 
stated  periods.  Tanenbaum  v.  LIppmann,  89 
App.  Div.  17,  85  N.  Y.  S.  122.  In  an  action 
by  a  principal  against  an  agent  to  recover 
Insurance  moneys  received  by  the  agents  for 
the  destruction  of  goods  while  In  their  con- 
trol, an  examination  of  one  of  the  agents  be- 
fore trial  as  to  the  manner  of  shipping  and 
the  companies  paying  insurance  held  proper. 
Garla  Bro.  &  Co.  v.  Salomon,  84  N.  Y.  S.  508. 

26.  Affidavit.  Hart  v.  American  Cotton 
Co.,  84  N.  Y.  S.  1065.  See  1  Curr.  L.  934,  n. 
76;  also  1  Curr.  L.  935,  n.  77,  78. 

27.  Richardson  &  Boynton  Co.  v.  Schlff, 
93  App.  Div.  368,  87  N.  Y.  S.  672. 

28.  Under  Code  Civ.  Proc.  §§  870,  872,  876, 
one  contemplating  bringing  an  action  on  a 
contract  Is  not  entitled  to  examine  the  one 
with  whom  he  contracted  for  the  purpose  of 
ascertaining  who  were  the  principals  for 
whom  the  other  acted  In  making  the  con- 
tract. '  Bllett  v.  Young,  88  N.  Y.  S.   661. 

29.  To  enforce  a  mechanic's  lien,  Infor- 
mation was  easily  obtainable  elsewhere. 
Knight  V.  Morgenroth,  93  App.  Div.  424,  87 
N.  Y.  S.  693. 
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parties  as  are  absolutely  required  in  order  that  plaintiff  may  obtain  the  required 
information  will  be  examined.^"  That  defendant  stated  that  he  intended  to  be 
present  at  the  trial  will  not  defeat  the  application  for  such  examination.^^  When 
necessary  for  the  purpose  of  refreshing  the  recollection  of  the  persons  to  be  exam- 
ined, the  adverse  party  is  entitled  to  have  the  former's  books  produced/^  but  such 
production  should  only  be  required  in  connection  with  the  examination  of  a  witness 
who  is  able  to  testify  from  them/*  and  this  provision  requiring  one  to  produce 
his  books  in  order  to  refresh  his  memory  cannot  be  contained  in  the  order  requir- 
ing defendant  to  submit  to  examination.'*  The  aflBdavit  should  be  made  by  the 
party  unless  impracticable.'^  In  New  York,  the  order  must  be  personally  served 
within  the  state  on  the  party  to  the  action.**  A  party  by  being  sworn  and  sub- 
mitting to  examination  waives  his  right  to  move  to  vacate  the  order  for  the 
examination,*'  and  in  New  York  an  order  to  vacate  such  an  order  is  erroneously 
granted  where  it  does  not  appear  from  the  record  that  any  defect  or  irregularity 
in  the  moving  papers  was  pointed  out.'* 

Interrogatories  propounded  with  pleadings.^^ — In  some  states  either  party  to 
a  civil  action  may  propound  interrogatories,  to  be  filed  with  the  pleadings,  relevant 
to  the  matter  in  controversy,  and  require  the  opposite  party  to  answer  the  same 
under  oath;*°  they  may  be  proposed  with  a  purpose  to  use  the  answers  on  the 
trial  of  the  matter  in  controversy  to  which  they  relate,  or  to  elicit  answers  on 
which  to  strike  out  the  pleading  of  an  opposite  party  as  shown  ;*^  they  may  be  filed 
at  any  time  before  the  issues  in  the  case  are  closed,*^  and  may  be  propounded  when 
the  matter  in  controversy  is  presented  by  an  answer  in  abatement,*'  and  the  de- 
fendant in  the  action  by  moving  to  strike  out  those  interrogatories  relating  to  the 
matters  presented  by  the  answer  in  abatement  does  not  change  his  appearance 
from  special  to  general.**  Plaintiff  cannot  compel  defendant  to  answer  interroga- 
tories asked  to  discover  the  latter's  line  of  defense,*'  nor  has  defendant  any  right 
to  inject  into  his  answer  self-serving,  nonresponsive  statements.*'  The  order  of 
the  court  directing  interrogatories  to  be  taken  for  confessed  is  not  a  judgment,*" 
nor  is  a  motion  to  have  that  order  set  aside  an  application  for  a  new  trial.*^  The 
court  may  in  its  discretion  rescind,  during  trial,  its  order  taking  interrogatories 
for  confessed.*'    Answers  to  interrogatories,  being  taken  for  confessed,  are  merely 


so,  31.  Tanenbaum  v.  Lippmann,  89  App. 
Div.  17,  85  N.  T.  S.  122. 

32.  Held  proper  where  the  testimony  con- 
cerned purchases  and  sales  of  stocks.  Wag- 
ner V.  Haight  &  Freese  Co.,  89  N.  T.  S.  823; 
Hart  v.  American  Cotton  Co.,  Si  N.  T.  S. 
1065. 

33.  Book  of  a  corporation  should  not  be 
ordered  produced  where  the  witness  became 
an  officer  after  the  transaction  in  question 
occurred  [construing-  Code  Civ.  Proc.  §  872, 
subd.  7].  Hart  v.  American  Cotton  Co.,  84  N. 
Y.  S.'l065. 

34.  The  order  will  be  modified.  The  prop- 
er course  Is  a  subpoena  duces  tecum  if  on 
examination  the  defendSint  is  unable  to  tes- 
tify from  his  memory.  Gee  v.  Pendas,  87 
App.  Div.  157,  13  Ann.  Cas.  448,  84  N.  T.  S. 
32.     See  1  Curr.  L.  934,  n.  71. 

35.  Where  defendant  was  in  a  foreign 
country,  a  positive  affidavit  by  his  attorney, 
the  latter  having  actual  knowledge  and  set- 
ting forth  the  sources  and  grounds  of  his 
belief  and  information  held  suStcient.  Tread- 
wen  V.  Greene,  87  App.  Div.  425,  84  N.  T.  S. 
557. 

86.  Substituted  service  on  his  attorney  is 
unauthorized    [Construing  Code  Civ.   Proc.  §§ 


870,  872,   874,  875].     Hall  v.  Redington,   84  N. 
T.  S.  279. 

37.  Schoenberg  &  Co.  v.  Loftus,  85  N.  T. 
S.  1117. 

38.  Gen.  Rule  of  Prac.  No.  37.  Sohoen- 
berg  &  Co.  v.  Loftus,  85  N.  T.  S.  1117. 

S».     See  1  Curr.  L.  933,  n.  64. 

40.  Burns'  Rev.  St.  1901,  §  362.  Paul  v. 
Baltimore  &  O.  R.  Co.  [Ind.  App.]  69  N.  E. 
1024. 

41,  42,  43,  44.  See  Paul  v.  Baltimore  &  O. 
R.  Co.   [Ind.  App.]   69  N.  E.   1024. 

45.  An  employe  of  a  railroad  in  an  action 
for  personal  Injuries  cannot  compel  it  to  an- 
swer interrogatories  disclosing  confidential 
communications  from  its  agent  reporting  or 
In  regard  to  the  accident.  Cully  v.  Northern 
Pac.  R.  Co.  [Wash.]  77  P.  202. 

46.  Garrison  v.  Glass,  139  Ala.  512,  36  So. 
725. 

47.  Cuaachs  v.  Dugue  [La.]  36  So.  960. 

48.  Being  refused  It  does  not  give  to  the 
order  the  force  and  effect  of  res  Judicata. 
Cusachs  V.  Dugue   [La.]   36  So.   960. 

49.  May  so  do  where  the  interrogatories 
were  not  answered  through  unintentional  in- 
advertence, and  the  parties  to  whom  they 
were  propounded  on  the  trial  took  the  stand. 


3  Cur.  Law.     DISOEDBKLY  CONDUCT.  DISOEDBELY  HOUSES. 


nil 


testimony  to  aid  plaintiff  in  his  attack,  and  their  effect  is  held  in  abeyance  until 
final  judgment.""  The  talcing  of  interrogatories  for  confessed  does  not  preclude 
the  party  to  whom  they  were  propounded  from  taking  the  stand  in  his  own  behalf 
on  the  trial/^  and  when  he  does  so  voluntaiily  it  does  away  with  any  presumed 
confession.*^  Defendant  refusing  to  answer  interrogatories  believing  in  good  faith 
that  he  is  entitled  to  witness  fees  for  so  doing,  which  fees  are  not  tendered,  such 
refusal  is  not  willful  or  contumacious.'' 

§  4.  Physical  examination  to  prepare  for  trial."* — Some  courts  will  compel 
plaintiff  in  an  action  for  personal  injuries  to  submit  to  an  examination  by  physi- 
cians and  allow  the  use  of  drugs  in  making  the  same,  provided,  however,  that  such 
examination  does  not  produce  serious  discomfort  or  any  deleterious  consequence."" 
Other  courts  deny  wholly  the  power  to  compel  a  physical  examination.'*  Ex- 
amination at  the  trial  is  elsewhere  treated.^^ 

DISORDEBLT    CONDTJCT. 

A  common  prostitute  or  street  walker  is  guilty  of  disorderly  conduct  under 
the  New  York  statute;^"  but  to  authorize  commitment  to  an  institution  for  misde- 
meanants, the  charge  must  be  of  disorderly  conduct."' 

A  New  York  statute  makes  it  disorderly  conduct  to  annoy  another  in  a  public 
place.  The  statute  has  been  held  valid,^''  and  any  public  place  is  within  its  terms."^ 
A  licensed  private  detective  is  guilty  of  disorderly  conduct  in  annoying  a  person 
in  a  public  plaee,*^  and  is  guilty  of  such  annoyance  if  he  constantly  follows  such 
person  and  poiats  him  out  to  others  f^  but  a  detective  following  a  person  who  is 
unconscious  of  the  fact  is  not  guilty."* 

The  Washington  statute  punishing  conniving  at  prostiiaition  or  living  from 
the  earnings  of  a  prostitute  is  constitutional.'" 

DISOSDEBLY  HOUSES. 

It  is  not  an  essential  element  of  the  offense  of  keeping  a  bawdy  house  that 
the  public  be  disturbed."**  One  harboring  prostitutes  with  the  knowledge  that  they 
are  plying  their  trade  on  the  premises  is  guilty  of  keeping  a  house  of  ill  fame.*^ 


as  witnesses,  voluntarily.     Cusaohs  v.  Dugue 
[La,]    36  So.   960. 

50.  Action  en  declaration  de  simulation 
to  defeat  a  •written  act  of  sale  of  real  estate. 
Cusachs  T.  Dugue   [La.]  36  So.  960. 

51,  6a.     Cusachs  v.  Dugue   [La.]    36  So.  960. 

53.  Donaldson  v.  Dobbs  [Tex.  Civ.  App.] 
SO  S.  W.   1084. 

54.  See  1  Curr.  L.  936. 

55.  Allowed  an  examination  of  the  eyes 
and  the  use  of  drugs  to  dilate  the  pupils. 
Atchison,  etc.,  R.  Co.  v.  Palmore  [Kan,]  75 
P.  509.  See  1  Curr.  L.  936,  n.  89-94,  for  re- 
view of  authorities  pro  and  con. 

S«.  City  of  Kingfisher  v.  Altlzer,  13  Okl. 
121  74  P.  107;  Austin  &  N.  W.  R.  Co.  v. 
Cluck  [Tei.]  77  S.  W.  403;  St.  Louis  &  S.  W. 
R.  Co.  V.  Llndsey  [Tex.  Civ.  App.]  81  S.  W. 
87. 

.W.     See  Damages,  3  Curr.  L.  997. 

58  Laws  1882,  p.  366,  c.  410,  Is  still  in 
force  People  v.  Warden  of  City  Prison,  44 
Misc.' 149,  89  N.  T.  S.  830. 

5».  Conviction  held  not  to  be  for  disorder- 
ly conduct  but  for  being  a  public  prostitute. 


People    v.    Keeper    of   New   York    State    Re- 
formatory. 176  N.  Y.  465,   68  N.  E.   884. 

60.  People  V.  St.  Clair,  90  App.  Dlv.  239. 
86  N.  Y.  S.   77. 

61.  The  words  "any  other  public  place" 
are  not  restricted  by  the  rule  of  ejusdem 
generis  to  places  similar  to  railroad  cars  and 
others  enumerated  [Pen.  Code,  §  675].  Peo- 
ple V.  St.  Clair,  90  App.  Div.  239,  86  N.  T.  S. 
77. 

62.  ea.  People  V.  St.  Clair.  90  App.  Dlv.  239, 
86   N.   Y.    S.    77. 

64.  People  v.  Weiler   [N.  Y.]   71  N.  B.   462. 

65.  The  subject  Is  expressed  in  the  title 
and  the  act  does  not  deny  equal  protection 
of  the  laws  or  abridge  the  privileges  and 
immunities  of  citizens.  State  v.  Graham,  34 
"Wash.  81,  74  P.  1058. 

60.  Walker  v.  Commonwealth,  25  Ky.  L. 
R.  1729,  79  S.  W.  191.  See  1  Curr.  L.  945,  n. 
14. 

67.  State  v.  Wilson  [Iowa]  99  N.  W.  1060. 
A  house  resorted  to  "for  the  purpose  of  pros- 
titution and  lewdness"  Is  a  house  visited  by 
persons  of  both  sexes  for  the  purpose  of 
having  sexual  Intercourse,  or  some  other 
lewd  purpose.     Id. 
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The  character  of  a  disorderly  house  does  not  depend  on  the  number  of  prostitutes 
inhabiting  or  visiting  the  same."'  A  husband  and  wife  are  equally  guilty  in  keep- 
ing a  house  of  ill  fame  in  property  used,  occupied,  and  controlled  by  them  both." 
One  who  owns  or  controls  a  house,  leasing  it  to  another  for  the  purpose  of  keep- 
ing a  lewd  house,  or  who  knowingly  allows  it  to  be  so  used  is  indictable  for  main- 
taining and  keeping  a  lewd  house.'*  An  indictment  charging  the  keeping  of  a 
house  of  ill  fame  may  be  in  the  language  of  the  statute,'^  but  one  charging  the 
keeping  of  a  disorderly  house  should  specify  what  the  disorder  consisted  in.'''  The 
guilt  of  defendant  may  be  established  by  proof  of  the  facts  and  circumstances  from 
which  the  inference  of  guilt  is  so  strong  as  to  exclude  a  reasonable  doubt."  Evi- 
dence of  the  general  reputation  of  a  house  may  be  shown  in  order  to  establish  its 
character.'*  Knowledge  of  the  character  of  persons  kept  may  be  inferred  from 
the  fact  that  they  are  generally  known  and  referred  to  as  prostitutes.'"  That  de- 
fendant was  requested  to  move  may  be  shown  on  the  question  of  knowledge.'"  Facts 
which  render  the  keeping  of  the  particular  house  a  graver  offense  than  the  ordi- 
naxy  commission  of  the  crime  may  be  shown." 


DISTUBBAITCE  OF  PUBLIC   ASSEMBLAGES. 

It  is  not  necessary  that  every  person  in  the  assembly  be  disturbed." 
less  error  in  instructions  will  not  be  ground  for  reversal." 


Harm- 


DITCH    AND    CANAL    BIGHTS.* 

tSFECIAL  ABTICLB  BT   HASCAI,  B.   BBII.L,  JB.] 


{  1.     Acqnlsltlon  of  Rlglit  of  War  (1112>- 
i  3.    Irrigratlon  Companies  (1114), 
;  3.     Rlsht     of    Way    OTer    Public    lianda 
(1114). 

§  4.  Irrigation  as  a  Public  Vme,  and  tbe 
Rlgbt  of  Eminent  Domain  (1115).  Lilmlta- 
tions  on  Right  to  Condemn  (1116).  Enlarge- 
ment of  Ditch  Already  Constructed  (1116). 
Procedure  to  Condemn  (1117).  Objections 
and  Defenses  (1118).  Assessment  and  Pay- 
ment of  Damages  (1119). 

§  6.  Easement  or  Title  Tested  in  Ditch 
Owner  (1119). 


S  6.  Property  In  Ditches  and  Canals  and 
Actionable  Rights  of  Owner  (1120).  Co-own- 
ership of  Ditches  and  Water  Rights  (1122). 
Abandonment  of  Ditch  Without  Abandon- 
ment of  Water  Right  (1123).  Formalities  of 
Conveyance  (1123). 

§  7.     Legislative  Control  (1124). 

§  8.  Duty  Respecting  Ditches  and  Uablll- 
ty  for  Damages  (1124).  The  Doctrine  of 
Contributory  Negligence    (1126). 

S  0.  Bridging  Ditches  Crossing  Highways 
and  Streets  (1126), 


§  1.    Acqtdsition  of  right  of  way. — The  right  to  appropriate  water  for  irri- 


68.  Bates  v.  State  [Tex.  Cr.  App.]  76  S.  W. 

462. 

69.  The  ordinary  rule  of  coercion  does  not 
apply.  State  v.  Jones,  53  W.  Va.  613,  45  S. 
E.  916. 

70.  Kessler  v.  State,  119  Ga.  301,  46  S.  E. 
408.  In  proving  ownership,  deeds,  tax  rec- 
ords, and  the  fact  that  gas  bills  were  char- 
ged to  defendant,  are  admissible.  Frazler  v. 
State  [Tex.  Cr.  App.]  81  S.  Wl.  532.  Under 
White's  Ann.  Pen.  Code  1901,  art.  361,  pre- 
scribing the  punishment  of  a  tenant  keeping 
a  disorderly  house  on  leased  premises,  to 
constitute  tenancy  such  keeper  must  have  a 
right  of  tenancy  by  virtue  of  a  contract  with 
the  owner  or  landlord,  a  mere  trespasser 
cannot  be  convicted.  Bates  v.  State  [Tex.  Cr. 
App.]   76  S.  W.  462. 


71.  State  V.  Jones,  63  W.  Va.  613,  46  S.  E 
916. 

72.  State  V.  Foster,  112  La.  746  36  So 
670. 

73.  Though  there  is  direct  evidence  as  to 
only  one  act  of  prostitution.  State  v.  Steen 
[Iowa]   101  N.  W.  96. 

74.  Such  evidence  is  sulHcient  to  justify  a 
jury  in  convicting  In  a  doubtful  case.  State 
V.  Steen  [Iowa]  101  N.  W.  96.  Code,  §  4944, 
allowing  the  introduction  of  such  evidence 
Is  not  thereby  rendered  unconstitutional. 
State  v.  Wilson  [Iowa]  99  N.  W.  1060.  In  a 
prosecution  for  keeping  a  disorderly  house 
during  a  certain  month,  evidence  of  the  rep- 
utation of  the  house  for  two  or  three  years 
prior  to  said  month,  during  all  of  which  time 


•The  monograph  here  presented  Is  related  solely  to  irrigation  ditches  and  canals.  It 
hai  no  aoDlioatlon  to  sewers  and  drains,  nor  to  the  law  of  water  rights  or  of  water  sup- 
pfy  apart  from  the  ditch  or  canal.     [See  Sewers  and  Drains,  2  Curr.  D.  1628;  Waters  and 

**Thfi^a^u^ble  treatise  of  Mr.  Joseph  R.  Long  on  Irrigation  has  been  freely  consulted 
and  to  some  extent  quoted  in  this  article  and  to  that  author  due  acknowledgment  is  made. 
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gation  purposes  would  be  of  little  value,  except  to  the  owners  of  land  lying  ad- 
jacent to  the  stream  from  which  the  water  is  to  be  taken,  unless  accompanied  with 
authority  to  secure  a  right  of  way  over  the  lands  of  others  for  the  construction  of 
ditches  or  other  works  for  the  convej'^ance  of  the  water  to  the  place  of  intended 
use.  A  right  of  way  over  private  lands  may,  of  course,  be  obtained  by  contract.^ 
It  may  also  be  acquired  by  implied  grant'  or  prescription.*  One  who  seeks  to 
acquire  an  easement  of  maintaining  a  ditch  over  another's  land  by  adverse  user 
must  maintain  it,  without  material  change  of  location,  for  the  full  statutory 
period.*  The  open  and  visible  use  thereof  for  six  years  is  notice  of  the  easement 
to  a  grantee  of  the  servient  tenement.'     The  owner  of  the  easement  is  not  pre- 


it  ■WB.B  occupied  by  defendant,  Is  admissible. 
Frazler   v.    State    [Tex.    Cr.   App.]    81    S.   W. 
532. 
,75.    State  v.  Steen  [Iowa]  101  N.  W.   96. 

76.  Evidence  that  citizens  had  so  peti- 
tioned defendant,  and  that  she  had  continued 
her  business  as  before.  Is  competent  on  the 
question  of  defendant's  knowledge  that  she 
was  violating  the  law.  Walker  v.  Common- 
wealth, 25  Ky.  L,.  R.  1729,  79  S.  W.  191. 

77.  That  It  was  located  near  two  public 
schools  and  a  sanitarium  is  admissible. 
Walker  v.  Commonwealth,  25  Ky.  L,.  R.  1729, 
79  S.  W.  191.  Evidence  that  defendant  took 
her  prostitutes  out  walking  and  driving 
with  her  is  competent.     Id. 

78.  Disturbance  of  a  considerable  portion 
by  noise  that  could  be  heard  by  all  is  suffi- 
cient. Clark  V.  State  [Tex.  Civ.  App.]  78  S. 
W.  1078. 

79.  Instructions  as  to  disturbance  In  or 
out  of  the  building  when  the  evidence  show- 
ed that  the  disturbance  was  from  within; 
and  erroneous  instructions  as  to  imprison- 
ment when  the  jury  Imposed  only  a  fine,  held 
harmless.  Clark  v.  State  [Tex.  Civ.  App.]  78 
B.  W.  1078. 

1.  Quinlan  V.  Noble,  75  Cal.  250,  17  P.  69. 
Under  deed  partioning  land  on  creek  between 
plaintiff's  and  defendant's  grantors,  provid- 
ing that  all  water  rights  and  rights  to  use 
irrigation  ditches  should  forever  remain  in 
and  inure  to  the  benefit  of  the  owners  of 
the  land,  held  that  defendant  had  the  right 
to  maintain  the  ditches  and  certain  tanks 
for  watering  stock  as  they  existed  when  the 
partition  was  made.  Stratton  v.  West  [Tex. 
Civ.  App.]  66  S.  W.  244.  Deed  of  right  of 
way  for  ditch  held  to  show  intention  of 
grantor  to  reserve  right  to  use  water  of 
stream  tapped  by  it  to  extent  to  which  it 
usually  entered  his  ditch  during  the  min- 
ing season.  Browning  v.  Lewis  [Or.]  64  P. 
304.  Agreement  held  binding  contract  for 
conveyance  of  right  of  way  to  defendant  and 
to  entitle  him  to  a  conveyance  thereof  on 
payment  of  the  balance  of  the  purchase  price. 
Roberts  v.  White  River  Water  Power  Co. 
[Wash.]  70  P.  1104.  Where  a  license  to 
construct  a  ditch  is  given  on  consideration 
that  it  shall  be  used  Jointly  by  the  licensor 
and  licensee,  the  licensee's  rights  can  only 
be  lost  by  abandonment.  Patterson  v.  Mills 
[Cal.]  68  P.  1034.  The  construction  of  a 
ditch  by  one  over  another's  land.  In  ac- 
cordance with  a  parol  agreement  that  the 
latter  will  give  the  right  of  way  If  the  for- 
mer will  construct  the  ditch  which  Is  to  be 
used  by  both,  gives  the  former  a  vested 
right   of  way  by  purchase   over   the  latter's 


land,  which  will  be  protected  by  Injunction. 
Fllckinger  v.  Shaw,  87  Cal.  126,  11  L.  R.  A. 
134.  Where  plaintiffs  enlarged  an  irriga- 
tion ditch  under  a  verbal  agreement  with 
the  owners  that  they  were  to  have  an  in- 
terest In  the  water,  and  reduced  their  land 
to  cultivation,  the  owners  may  not  there- 
after revoke  the  agreement.  MoPhee  v.  Mel- 
sey,  44  Or.  193,  74  P.  401.  An  oral  contract 
giving  one  a  right  to  construct  a  ditch  over 
the  land  of  another  is  not  within  the  stat- 
ute of  frauds.  Croke  v.  American  Bank 
[Colo.  App.]  70  P.  229. 

2.  Where  ditch  Is  constructed  across  one 
of  two  adjoining  tracts  owned  by  the  same 
person  for  purpose  of  irrigating  the  other, 
and  the  owner  subsequently  conveys  the 
two  to  different  persons,  they  take  the 
tracts,  one  subject  to  and  the  other  en- 
titled to  such  easement.  Quinlan  v.  Noble, 
75  Cal.  350,  17  P.  69.  A  mortgage  and  sub- 
sequent foreclosure  on  property  which  has 
been  irrigated  by  water  from  a  canal  run- 
ning through  it  and  other  tracts  occupied 
by  the  mortgagor  operates  to  create  in  the 
mortgagee  an  easement  to  the  use  of  the 
canal  and  water  to  the  same  extent  and  in 
the  same  manner  as  it  was  used  in  connec- 
tion with  the  land  when  the  mortgage  was 
made.  Cal.  Civ.  Code,  §  1104.  The  fact  that 
the  mortgagor  did  not  acquire  title  to  the 
other  tracts  until  after  the  mortgage  was 
given  Is  immaterial.  Pendola  v.  Ramm  [Cal.] 
71  P.  624. 

8.  Where  the  owner  of  land  has  conducted 
water  for  the  irrigation  thereof  over  the 
land  of  another  for  more  than  ten  years, 
with  the  acquiescence  of  the  owner  of  the 
servient  estate,  he  acquires  an  easement 
therein  by  prescription,  although  the  orig- 
inal grant  of  such  easement  may  have  been 
by  parol.  Coventon  v.  Seufert,  23  Or.  548, 
32  P.  508.  See,  also,  Miller  v.  Douglas  [Ariz.] 
60  P.  722.  An  Irrevocable  right  to  an  ease- 
ment for  a  water  ditch  cannot  be  acquired 
by  a  mere  permissive  use,  not  amounting  to 
adverse  user.  Teager  v.  Woodruff,  17  Utah, 
361,    53    P.    1045. 

4.  That  plaintiffs  have  had  ditch  some- 
where on  the  land  for  ten  years  does  not 
give  them  a  right  to  maintain  it  in  a  new 
location  or  to  use  an  extension  thereof  made 
within  that  period.  Dunn  v.  Thomas  [Neb.] 
96  N.  W.  142. 

B.  Croke  v.  American  Nat.  Bank  [Colo. 
App.]  70  P.  229.  Evidence  sufficient  to  put 
defendant  on  notice  of  plaintiff's  rights  to 
an  easement  to  maintain  ditch  over  land 
purchased  by  defendant.  McDougal  v.  Lama 
[Or.]    64  P.  864. 
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eluded  by  recitals  and  coTenants  in  the  deed,  to  which  he  was  not  a  party,  from 
showing  such  easement  against  the  grantee." 

§  2.  Irrigation  companies  have  only  such  powers  in  regard  to  the  construc- 
tion of  works  as  are  given  them  by  statute  or  other  charters.''  They  need  not 
necessarily  owtx  irrigable  land,*  and  need  not  show  that  they  have  acquired  the 
water  rights  of  the  riparian  owners  along  the  stream  which  they  propose  to  tap." 

§  3.  Bight  of  way  over  public  lands. — The  act  of  congress  of  1866  and  thc- 
amendatory  act  of  1870  acknowledge  and  confirm  a  right  of  way  for  the  construc- 
tion of  ditches  and  canals  in  favor  of  persons  who,  by  priority  of  possession,  have 
acquired  vested  rights  to  the  use  of  water  on  the  public  domain,  and,  by  the  terms 
of  the  statute,  all  persons  who  acquire  title  to  the  land  from  the  government  after 
the  construction  of  ditches  or  reservoirs  used  in  connection  with  such  water  rights 
take  the  same  subject  to  the  burden  of  such  easements.  This  statute  constitutes 
a  grant  of  a  right  of  way  over  the  public  land  for  the  purposes  specified.^"  By 
the  act  of  March  3,  1891,  a  right  of  way  through  the  public  lands  and  reserva- 
tions is  granted  to  ditch  companies  and  others  for  ditches  and  reservoirs,  subject 
to  certain  conditions,  upon  compliance  with  certain  requirements  as  to  the  filing 
of  proofs  of  organization  of  the  company,  map  of  canal,  and  so  forth.^^  This 
act  applies  only  to  vacant  and  unoccupied  land,  and  no  rights  can  be  claimed 
under  it  in  respect  to  land  to  which  private  rights  have  previously  attached.^''  A 
right  of  way  or  easement  over  public  land  under  the  acts  of  1866  and  1870  can 
be  claimed  only  for  such  ditches  and  reservoirs  as  are  used  in  connection  with 
vested  and  accrued  water  rights.^*  By  the  act  of  1870,  patents  granted  or  pre- 
emptions or  homesteads  allowed  are  declared  to  be  subject  to  rights  to  ditches  and 
reservoirs  used  in  connection  with  water  rights  acquired  under  the  act  of  1866. 
The  act  of  1866  contains  a  proviso  that  whenever  any  person  or  persons  shall,  in 
the  construction  of  any  ditch  or  canal,  injure  or  damage  the  possession  of  any 
settler  on  the  public  domain,  the  party  committing  such  injury  or  damage  shall 
be  liable  therefor  to  the  party  injured."  It  is  held  that  this  proviso  does  not 
grant  rights  of  way  where  none  existed  before,  nor  confer  additional  rights  upon 
owners  of  ditches  subsequently  constructed.     An  appropriator  cannot,  as  againsi 


e.  Crok©  V.  American  Nat.  BanTi  [Colo. 
App.]  70  P.  229.  Held  that  decree  should 
make  plaintiff's  use  of  ditch  subject  to  that 
of  defendant  in   conformity  to  the   findings. 

Id. 

T.  Company  organized  to  construct  canals 
to  divert  water  from  creek  held  not  au- 
thorized to  construct  reservoirs  for  storage 
of  water  Seeley  v.  Huntington  Canal  & 
Agricultural   Ass'n,    27   Utah,    179,    75    P.    367. 

8.  A  corporation  which  is  not  the  owner 
or  possessor  of  irrigable  land  may  construct 
a  dam,  canal  or  other  conduit  and  divert 
water  from  a  stream  for  irrigation  pur- 
poses (Sloss?r  V.  Salt  Kiver  Val.  Canal  Co. 
[Ariz  ]  65  P.  332),  but  it  does  not  thereby 
become  the  owner  or  appropriator  of  the 
water  so  diverted  (Id.).  [Ownership  and 
possession  of  land  necessary  to  acquisition 
of   right   to    appropriate   under   Ariz.    Comp. 

oT  Presco'tt  Irr.   Co.  v.  Flathers,   20  Wash. 

^^ib^^Rev.^^St.  tJ.  S.  §§  2339,  2340;  U.  S. 
Comp.  St.  1901,  p.  1434  et  seq.  Jennison  v. 
Kirk  98  U.  S.  453;  Broder  v.  Water  Co.,  101 
XJ  3  274;  Tynon  v.  Despain,  22  Colo.  240,  43 
p'  1039-  Nippel  V.  Forker  [Colo.]  56  P.  577, 
affirming  9  Colo.  App.  106,  47  P.  766;  Whltmore 


V.  Pleasant  Valley  Coal  Co.,  27  Utah,  284,  75 
P.  748.  See,  also,  Bybee  v.  Oregon  C.  R.  Co., 
139  U.  S.  663.  A  ditch  constructed  on  unoc- 
cupied public  land  is  held  by  grant,  and  the 
owner  does  not  forfeit  his  right  thereto  by 
mere  nonuser.  Ada  County  Farmers'  Irr. 
Co.  V.  Farmers'  Canal  Co.  [Idaho]  51  P.  990. 
One  may  construct  an  irrigating  ditch  on 
unoccupied  public  land,  and  is  not  liable  to 
a  subsequent  settler  thereon  for  damages 
for  digging  the  ditch.  Shoemaker  v.  Hatch, 
13  Nev.  261.  See,  also.  Miller  v.  Douglas 
[Ariz.]  60  P.  722;  Bogllno  v.  Giorgetta,  [Colo. 
App.]  78  P.  612;  Crawford  v.  Hathaway 
[Neb.]  93  N.  W.  781.  Under  these  sections, 
one  taking  a  homestead  on  which  owner  of 
adjoining  land  had  out  a  ditch  through  a 
bank  of  a  spring  so  as  to  turn  water  Into 
a  swale  through  which  it  ran  onto  his  prem- 
ises will  be  restrained  from  interfering  with 
such  use  of  the  water.  Brosnan  v.  Harris 
[Or.]    65   P.   867. 

11.  26  Stat.  p.  1095,  §5  18-21.     For  text  of 
this  act,  see  Appendix  to  Long  on  Irrigation, 

12.  Nippel    V.    Forker    [Colo.]    55    P.    577, 
affirming   9   Colo.  App.   106,   47   P.   766. 

13.  Nippel  V.  Forker  [Colo.]   56  P.   577 

14.  Rev.   St.  U.   S.    §§   2339,   2340.     See  jen- 
nison V.  Kirk,   98  U.  S.   453. 
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a  subsequent  homestead  settler,  enter  upon  land  in  the  possession  of  the  latter, 
for  the  purpose  of  changing  his  point  of  diversion,  or  shifting  the  line  of  his 
ditch,  and  constructing  new  waterways,  without  the  settler's  consent.^"  A  per- 
son in  possession  of  public  land,  who  has  made  improvements  thereon,  but  has 
taken  no  steps  to  secure  title  to  the  land,  is  not  entitled  to  compensation  for  any 
of  the  land  taken  or  injured  by  the  construction  of  an  irrigating  ditch  by  an- 
other, but  the  most  he  can  claim  is  compensation  for  injury  or  damage  to  his 
improvements,  caused  by  the  construction  of  the  ditch. ^"  A  right  of  way  for  an 
irrigating  ditch  on  the  public  domain  vests  only  upon  the  completion  of  the  work, 
;-,nd  a  compliance  on  the  part  of  the  ditch  owner  with  the  local  laws,  customs, 
etc.,  although  such  right  attaches  as  fast  as  the  ditch  is  constructed.^'' 

The  right  acquired  is  a  mere  easement  for  the  purpose  of  maintaining  the  ditch, 
find  the  person  acquiring  it  has  no  right  to  use  the  land  for  any  other  purpose.^*  It 
springs  from  necessity  only,  so  that  no  right  is  acquired  by  one  turning  water  on  such 
land  for  mere  convenience.'^'  After  the  title  has  passed  from  the  government,  the 
land  can  be  burdened  with  a  right  of  way  only  by  consent  of  the  owner  or  by  con- 
demnation.^" One  who  settles  on  unsurveyed  public  land  and  constructs  a  ditch 
across  it  while  he  has  peaceable  possession  thereof  acquires  a  right  of  way  there- 
for, though  when  surveyed  the  land  is  found  to  be  included  within  a  railroad 
;;Tant.^^     A  purchaser  from  the  railroad  does  not  acquire  title  to  the  ditch.^^ 

§  4.  Irrigation  as  a  public  use,  and  the  right  of  eminent  domain. — In  many 
of  the  western  states,  irrigation  is  held  to  be  a  public  use  for  the  promotion  of 
which  the  legislature  may  authorize  a  private  person  or  corporation  to  exercise  the 
power  of  eminent  domain.^"  The  exercise  of  the  power  of  condemnation  is  justi- 
fied in  Colorado  on  the  ground  of  necessity,  and  all  lands  in  the  state  are  declared 
to  be  held  in  subordination  to  the  dominant  right  of  others,  who  must  necessarily 
pass  over  them  to  obtain  a  supply  of  water  to  irrigate  their  own  lands.  This 
servitude  arises,  not  by  grant,  but  by  operation  of  law.^*     In  some  of  the  states. 


15.  McGuIre  v.  Brown,  106  Cal.  660,  39  P. 
1060. 

16.  KnotK  V.  Barclay,  8  Colo,  300,  6  P. 
924.  See,  also.  Farmers'  High  Line  Canal  & 
Reservoir  Co.  v.  Moon,  22  Colo.  560,  45  P. 
•137. 

17.  Jarvis  v.  State  Bank  of  Ft.  Morgan,  22 
Colo.    309,    45   P.    505. 

18.  Owner  may  remove  material  placed 
on  right  of  way  to  be  used  In  building  saloon 
[IT.  S.  Comp.  St.  1901,  p.  1535].  Whitmore  v. 
Pleasant  Valley  Coal  Co.,  27  Utah,  284,  76 
P.  748. 

19.  As  to  avoid  building  headgate  required 
by  Mills'  Ann.  St.  §  2260.  Boglino  v.  Glorget- 
ta    [Colo.   App.]    78   P.   612. 

30.  Boglino  V.  Glorgetta  [Colo.  App.]  78 
P.   612. 

21,  az.     Childs  V.  Sharal  [Idaho]  69  P.  111. 

23.  Lake  Koen  N.  R.  &  T.  Co.  v.  Klein 
[Kan.]  65  P.  684.  Utah  statute  constitu- 
tional [Hev.  St.  1898,  §§  3588,  1277,  1278]. 
Nash  V.  Clark,  27  Utah,  158,  75  P.  371;  Cum- 
mlngs  V.  Hyatt.  54  Neb.  35,  74  N.  W.  411; 
Prescott  Irr.  Co.  v.  Flathers,  20  Wash.  454, 
55  P.  635.  Where  the  statute  provides  that 
before  property  can  be  taken  for  a  public 
use,  it  must  appear  that  the  taking  Is  nec- 
essary for  such  use,  and  the  question  as  to 
the  necessity  of  the  taking  is  submitted  to 
a  jury,  the  court  cannot  disregard  their  ver- 
dict and  find  differently.  Wilmington  Canal 
&   Reservoir   Co.   v.   Domlnguez,   50   Cal.    505. 


Ditches  and  canals  constructed  by  an  Irriga- 
tion company  may  be  designated  by  the  leg- 
islature as  "works  of  internal  improvement." 
Curamings  v.  Hyatt,  54  Neb.  35,  74  N.  W. 
411;  Ouray  v.  Goodwin  [Ariz.]  26  P.  376; 
BUinghouse  v.  Taylor,  19  Mont.  462,  48  P. 
757;  Paxton  &  Hershey  Irr.  Canal  &  Land 
Co.  v.  Farmers'  &  Merchants'  Irr.  &  Land 
Co.,  45  Neb.  884,  64  N.  W.  343.  Act  March  27, 
1889,  held  constitutional.  Complaint  In  a 
proceeding  to  condemn  a  strip  of  defend- 
ant's land  for  a  canal  held  to  sufficiently 
aver  a  public  use  so  as  to  bring  the  case 
within  the  provisions  of  Code  Civ.  iProc.  Cal. 
§  1238,  and  Const.  Cal.  art.  14,  §  1.  Cum- 
mlngs  V.  Peters,  58  Cal.  593.  Works  of  In- 
ternal improvement.  Statute  constitutional 
[Comp.  St.  1901.  c.  93a,  art.  2].  Crawford 
Co.  V.  Hathaway   [Neb.]   93  N.  W.   781. 

24.  Yunker  v.  Nichols,  1  Colo.  551.  See, 
also,  opinion  of  Thatcher,  C.  J.,  In  Schilling 
V.  Rominger,  4  Colo.  100.  The  statute  grant- 
ing a  right  of  way  for  irrigating  ditches  over 
the  land  of  others,  now  In  force  In  Colorado 
(Mills'  Ann.  St.  §  2257),  was  passed  by  the 
first  legislative  assembly  of  the  then  terri- 
tory In  1861.  In  Yunker  v.  Nichols,  1  Colo. 
551,  Wells,  J.,  In  a  concurring  opinion,  said: 
"It  appears  to  me  that  this  right  must  rest 
altogether  upon  the  necessity,  rather  than 
upon  the  grant  which  the  statute  assumes 
to  make,  •  •  •  and  existed  before  the 
statute  was  enacted,  and  would  still  survive, 


1116 


DITCH  AND  CANAL  EIGHTS  §  4. 


3  Cur.  Law. 


the  right  may  be  exercised,  although  the  use  of  water  for  irrigation  be  a  private 
one."" 

Limitations  on  right  to  condemn. — ^While  the  irrigator  is  given  the  absolute 
right  of  way  over  the  lands  of  others  for  the  construction  of  his  irrigating  works, 
this  privilege  must  be  exercised  with  a  due  regard  to  the  rights  of  the  owners  of 
the  land  thus  burdened.  By  statute  in  some  states,  it  is  provided  that  no  tract 
or  parcel  of  improved  or  occupied  land  in  the  state  shall,  without  the  written  con- 
sent of  the  owner,  be  burdened  with  two  or  more  irrigating  ditches  for  the  con- 
veyance of  water  to  other  lands,  where  all  the  water  necessary  to  be  conveyed 
through  such  property  can  be  conveyed  in  a  single  ditch.^*  Such  acts  do  not  con- 
flict with  the  constitutional  provisions  granting  a  right  of  way  for  the  construc- 
tion of  ditches,  but,  while  recognizing  the  privilege,  simply  undertake  to  regulate 
the  exercise  thereof,  so  as  to  inflict  the  least  possible  inconvenience  and  injury 
upon  the  ovnier  of  the  servient  estate.'^  It  has  been  held  that  the  Colorado  stat- 
ute was  intended  for  the  protection  of  private  landowners,  and  caimot  be  invoked 
by  an  iOTgation  company  in  a  proceeding  by  a  rival  company  to  condemn  a  right 
of  way  across  the  land  of  the  former.^'  The  Nebraska  statute,  which  provides  that 
"no  tract  of  land  shall  be  crossed  by  more  than  one  ditch,"  etc.,  is  somewhat  more 
general  in  its  terms  than  that  of  Colorado,  and  is  held  to  include  the  property  of 
corporations,  as  well  as  of  natural  persons.^* 

Another  provision  for  the  protection  of  the  landowner  is  that  the  ditch  shall 
be  constructed  over  the  shortest  and  most  direct  route  practicable  upon  which  it 
can  be  constructed  with  xmiform  grade,  and  discharge  the  water  at  a  point  whence 
it  can  be  conveyed  to  the  place  of  use.'" 

The  appropriation  of  land  previously  appropriated  for  a  public  use  is  not 
permissible  where  such  action  would  defeat  the  latter  use,  unless  a  public  exigency 
requires  that  it  be  so  taken.*^ 

Enlargement  of  ditch  already  constructed. — ^The  Colorado  statute  contains  a 
provision  prohibiting  a  person  who  has  constructed  a  private  ditch  to  convey  water 
through  the  lands  of  another  from  prohibiting  or  preventing  other  persons  from 
enlarging  or  using  such  ditch  in  common  with  him.'^    This  applies  only  to  ditches 


though  the  statute  were  repealed."  This 
case  was  decided  before  the  adoption  of  the 
constitution  In  1876. 

25.  See  Const.  Colo.  art.  2,  5  14.  In  Kan- 
sas, It  Is  held  that  the  fact  that  the  com- 
pany's charter  pcwers  embrace  both  pub- 
lic and  private  uses  does  not  deprive  It  of 
the  right.  Lake  Koen,  N.  R.  &  I.  Co.  v. 
Klein    [Kan.]    65    P.    684. 

ae.  Mills'  Ann.  St.  Colo.  5  2261.  Laws 
Or.  1891,  p.  B6,  §5  12,  13.  No  tract  can 
be  burdened  with  more  than  one  ditch 
for  watering  of  same  territory  [Neb.  Act 
1895].  Paxton  &  H.  Irr.  Canal  &  Land  Co. 
V.  Farmers'  &  Merchants'  Irr.  &  Land  Co., 
4B   Neb.    884,   64  N.  "W.  843. 

27.  Tripp  V.  Overocker,  T  Colo.  72,  1  P. 
695. 

28.  San  Luis  Land,  Canal  &  Imp.  Co.  v. 
Kenilworth  Canal  Co.,  3  Colo.  App.  244,  32 
P.   860. 

29.  Paxton  &  Hershey  Irr.  Canal  &  Land 
Co.  V.  Farmers'  &  Merchants'  Irr.  &  Land 
Co.,   45   Neb.   884,   64  N.  W.   343. 

30.  Mills'  Ann.  St.  §  2262.  Downing  v. 
More,   12   Colo.   316,    20   P.   766. 

SI.  Land  appropriated  by  a.  railroad  for 
right   of   way   [Const,   art.   15,   §   8].     Denver 


Power  &  Irr.  Co.  v.  Denver,  etc.,  R.  Co.  [Colo.] 
69  P.  568.  The  fact  that  the  site  over  which 
a  railroad  has  a  right  of  way  is  the  only 
one  at  which  the  reservoir  can  be  construct- 
ed does  not  authorize  its  appropriation  where 
no  public  necessity  for  the  reservoir  is 
shown.  Id.  Where  the  land  Is  not  neces- 
sary for  railroad  purposes,  it  may  be  taken 
though  it  has  been  appropriated  for  a  right 
of  way.  Finding  that  successor  of  company 
had  constructed  and  was  operating  railroad 
thereon  held  not  justified  by  evidence.'  Id. 
The  people,  through  the  attorney  general, 
cannot  intervene  in  the  proceedings  to  de- 
termine whether  the  railroad  company  has 
forfeited  its  franchise  and  right  to  such 
right  of  way.  Id.  Wliere  the  petition  al- 
leges that  the  company  and  others  claim 
the  land,  the  petitioner  cannot  afterwards 
assert  that  they  have  no  interest  and  change 
the  proceeding  to  one  to  try  title.  Id.  Judg- 
ment entered  on  the  pleadings  and  evidence 
refusing  to  appoint  commissioners  is  final 
and  reviewable  on  writ  of  error.     Id. 

32.  Mills'  Ann.  St.  §  2263.  See,  also.  Laws 
Or.  1891,  p.  56,  §  13.  As  to  proceedings  un- 
der the  Colorado  statute,  see  Sand  Creek  Lat- 
eral Irr.  Co.  v.  Davis,  17  Colo.  326,  29  P. 
742. 
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constructed  through  the  lands  of  others,  to  convey  water  to  other  lands,  and  not 
to  ditches  constructed  by  a  landowner  on  his  own  land  for  the  irrigation  of  such 
land  exclusively.*'  It  refers  only  to  strictly  private  ditches,  such  as  are  used  to 
convey  water  across  the  land  of  another  to  irrigate  the  adjoining  land  of  the  per- 
son or  corporation  owning  the  ditch.  A  city  cannot,  by  virtue  thereof,  acquire 
the  right  to  enlarge  and  use,  for  the  purpose  of  supplying  its  citizens  with  water, 
a  .ditch  used  for  the  carriage  of  water  for  hire  to  the  public  generally.'*  But 
the  mere  fact  that  the  ditch  is  owned  by  an  incorporated  company  does  not  ex- 
empt it  from  the  operation  of  the  statute,  where  it  is  used  for  private  and  not 
for  piiblic  purposes.'"  The  using  or  enlarging  of  the  ditch  of  another  with- 
out his  consent  is  as  much  a  taking  or  damaging  of  private  property,  within  the 
meaning  of  the  constitution,  as  would  be  appropriating  a  right  of  way  therefor 
ill  the  first  instance,  and  the  owner  of  such  ditch  is  entitled  to  just  compensa- 
tion, to  be  determined  in  the  manner  required  by  law.  And  the  section  under 
consideration,  though  otherwise  constitutional,  has  been  held  unconstitutional,  in 
that,  by  providing  for  such  enlargement  or  use  upon  the  payment  to  the  ditch 
owner  of  a  reasonable  proportion  of  the  cost  of  construction  of  the  ditch,  it  limits 
or  directs  the  compensation  to  be  paid  for  the  property,  instead  of  leaving  this 
to  be  determined  as  provided  by  the  state  constitution.  The  rest  of  the  act, 
liowever,  stands  as  a  valid  statute,  when  taken  in  connection  with  other  statutes 
and  the  constitutional  provisions  upon  the  same  subject."  The  enlargement  or 
improvement  of  the  ditch  must  be  made  at  the  expense  of  the  person  desiring  it. 
The  owner  cannot  be  required  to  perform  work  or  make  expenditures  for  the 
purpose  of  adapting  it  to  the  use  of  another."  Where  a  ditch  is  enlarged  and  ex- 
tended by  others  than  the  original  owners,  the  cost  of  repairs  upon  the  new  ditch 
from  the  terminus  of  the  old  is  not  chargeable  upon  the  original  proprietors  of 
the  old,  but  the  keeping  of  the  headgate  and  the  ditch  to  its  original  terminus 
in  repair  is  the  duty  of  both  sets  of  owners,  the  expense  to  be  adjusted  upon  an 
equitable  basis." 

Procedure  to  condemn. — The  statutes  generally  provide  that  land  may  be  taken 
for  the  necessary  canals,  reservoirs  and  works  upon  the  payment  of  just  compensa- 
tion therefor,'"  and  prescribe  the  manner  in  which  the  right  may  be  exercised.** 


33.  Downing  v.  More,  12  Colo.  31«,  20  P. 
766,  modifying  Tripp  v.  Overocker,  7  Colo. 
72,    1    P.    695. 

34.  Junction  Creek  &  N.  D.  D.  &  I.  Ditch 
Co.  V.  Durango,   21  Colo.  194,  40  P.  S66. 

35.  Sand  Creek  Lateral  Irr.  Co.  v.  Davis, 
17  Colo.   326,  29  P.   742. 

36.  Tripp  V.  Overocker,  7  Colo.  72,  1  P. 
695.  As  to  compensation,  see  Sand  Creek 
L.ateraJ  Irr.  Co.  v.  Davis,  17  Colo.  326,  29  P. 
742. 

37.  Sand  Creek  Lateral  Irr.  Co.  v.  Davis, 
17   Colo.   326,   29   P.   742. 

38.  Patterson  v.  Brown  &  Campion  Ditch 
Co.,    3    Colo.    App.    611,    34   P.    769. 

39.  The  Colorado  statute  is  not  unconsti- 
tutional because  providing  that  commission- 
ers shall  be  appointed  to  determine  the  ne- 
cessity of  the  taking.  Gibson  v.  Cann,  28 
Colo.    499,    66   P.   879. 

In  Colorado,  right  of  way  for  construction 
and  maintenance  of  ditch  may  be  condemned. 
U.  S.  Freehold  Land  &  Emigration  Co.  v. 
Gallegos,  89  F.  773.  A  corporation  organ- 
ized to  procure  and  maintain  a  reservoir  for 
the  storage  and  use  of  water  for  power,  irri- 
gation and  other  purposes  may  condemn  land 


therefor  [Const,  art.  2,  9  14,  Mills'  Ann.  St. 
§  1716].  Denver  Power  &  Irr.  Co.  v.  Denver, 
etc.,  R.  Co.  [Colo.]  69  P.  568.  In  proceed- 
ings to  condemn  land  for  a  ditch  and  reser- 
voir, the  commissioners  appointed  to  deter- 
mine the  necessity  for  the  taking  cannot 
consider  whether  the  contemplated  scheme 
is  feasible  or  practicable.  Gibson  v.  Cann, 
28   Colo.    499,   66   P.    879. 

Kansas:  The  power  of  eminent  domain 
conferred  by  Kansas  Laws  1899,  cc.  95,  151 
(Dassler's  St.  1899,  |§  1325,  3642),  authoriz- 
ing the  condemnation  of  land  for  the  storage 
of  water  and  for  the  use  of  irrigation,  was 
not  taken  away  by  Dassler's  St.  1899,  §§  1326, 
1327.  Lake  Koen,  N.  R.  &  I.  Co.  v.  Klein 
[Kan.]   65  P.   684. 

40.  Consult  the  statutes  in  Appendix  to 
Long  on  Irrigation.  See  Lindsay  Irr.  Co.  v. 
Mehrtens,  97  Cal.  676,  32  P.  802;  San  Luis 
Land,  Canal  &  Imp.  Co.  v.  Kenllworth  Canal 
Co.,  3  Colo.  App.  244,  32  P.  860;  Paxton  & 
H.  Irr.  Canal  &  Land  Co.  v.  Farmers'  &  Mer- 
chants' Irr.  &  Land  Co.,  45  Neb.  884,  64  N. 
W.  343,  50  Am.  St.  Rep.  585;  Albuquerque 
Land  &  Irr.  Co.  v.  Gutierrez  [N.  M.]  61  P. 
357.     Under  the   California  statutes,  a  ditch 
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The  mere  fact  that  a  statute  confers  a  right  of  way  over  the  land  of  another 
does  not  authorize  a  person  to  go  upon  such  land  without  the  owner's  consent  and 
construct  a  ditch.  Before  such  right  may. be  exercised,  it  must  be  first  definitely 
ascertained  by  a  proper  proceeding  in  eminent  domain.*^  In  some  states,  such 
proceedings  cannot  be  instituted  until  a  permit  authoriziag  a  diversion  of  water 
to  specific  lands  has  been  obtained  from  the  proper  authorities,"  and  injunction 
win  lie  to  prevent  construction  without  it.*' 

In  Colorado,  the  county  court  has  concurrent  jurisdiction  with  the  district 
court  to  entertain  condemnation  proceedings  to  secure  a  right  of  way  where  the 
amount  of  damages  and  the  value  of  the  land  taken  are  within  the  money  limit 
placed  upon  its  jurisdiction.**  The  statutes  of  New  Mexico  provide  that  where 
any  public  ditch  or  part  thereof  shall  be  destroyed  and  it  is  impossible  to  rebuild 
it  in  the  same  place,  the  mayordomo  may,  with  the  consent  of  a  majority  of  the 
eommon  laborers  thereof,  cut  through  the  lands  of  any  person  by  first  obtain- 
ing his  consent  and  offering  to  pay  him  the  amount  of  compensation  agreed  on 
between  him  and  the  persons  interested  in  the  ditch.*'  In  case  he  refuses  to  ac- 
cept the  compensation  offered  or  demands  exorbitant  compensation,  the  mayor- 
domo shall  lay  the  case  before  the  justice  of  the  peace  of  the  precinct,  who  shall 
appoint  experts  to  fix  the  compensation  to  be  paid.*'  The  justice  has  no  juris- 
diction to  appoiat  experts  unless  all  the  petition  shows  that  all  the  prescribed  con- 
ditions exist,  and  that  the  owner  has  notice  of  the  application.*'  Certiorari  is 
the  proper  remedy  to  bring  up  for  review  all  the  proceedings  before  the  justice.*' 

Objections  and  defenses. — In  proceedings  to  condemn  land  for  a  reservoir,  a 
private  owner  cannot  object  that  a  part  of  it  is  within  the  limits  of  a  forest  reserve 
and  that  the  consent  of  the  government  has  not  been  obtained.*' 


company  incorporated  in  one  county  cannot 
maintain  an  action  to  condemn  lands  in  an- 
other county  in  connection  with  water  rights 
claimed  therein,  where  the  ownership  of 
such  property  is  denied,  and  the  question 
of  ownership  is  therefore  raised  in  the  case, 
without  first  filing-  a  copy  of  Its  articles  of 
incorporation  in  such  county.  Emigrant 
Ditch  Co.  V.  Webber,  108  Cal.  88,  40  P.  1061. 
The  right  of  a  purely  private  party  to  con- 
demn a  right  of  way  for  a  ditch  to  convey 
water  to  his  lands  for  domestic,  agricultural, 
and  mining  purposes  is  guarantied  by  the 
constitution  of  Colorado,  and  the  manner  of 
exereising  the  right  is  regulated  by  statute. 
Downing  v.  More,  12  Colo,  316,  20  P.  766. 
A  complete  system  of  procedure  for  the  tak- 
ing or  damaging  of  private  property,  and 
determining  the  compensation  therefor  when 
KUCh  taking  or  damaging  is  authorized  by 
law.  Proceedings  under  the  act  are  special 
proceedings,  and  differ  in  many  respects  from 
ordinary  civil  actions  under  the  Code.  The 
provisions  of  the  Code  are  therefore  inap- 
plicable to  such  proceedings.  Tripp  v.  Ove- 
rooker  7  Colo.  72,  1  P.  695;  Knoth  v.  Bar- 
clay, 8  Colo.   300,   6  P.   924. 

Utah  statutes  (Rev.  St.  §§  3588.  3590,  3591) 
construed.  In  proceeding  by  power  company 
to  connect  its  flume  with  city  canal,  held 
not  necessary  to  show  that  use  to  which 
power  company  will  apply.  It  is  more  nec- 
essary than  that  of  city,  the  city  owning  a 
mere  easement  for  the  canal.  Salt  Lake  City, 
etc.,  P.  Co.  V.  Salt  Lake  City,  25  Utah,  441, 
71  P    1067. 

Nebraska  Comp.  St.  1901,  art.  3,  c.  93a,  §§ 
10  S9  *1-  *^-  Crawford  Co.  v.  Hathaway 
[Neb.l*  93  k  W.   781. 


41.  Emerson  v.  Eldorado  Ditch  Co.,  18 
Mont.  247,  44  P.  969;  Toyaho  Creek  Irr.  Co. 
v.  Hutehins  ]Tex.  Civ.  App.]   52  S.  W.  101. 

42.  Under  Nebraska  Irrigation  Act  of  1895, 
permit  must  be  obtained  from  state  board 
of  irrigation.  Lands  to  be  irrigated  must 
be  specified  in  application.  Castle  Rock  Irr. 
Canal  &  Water  Power  Co.  v.  Jurisch  [Neb.] 
93  N.  W.  690.  In  Wyoming,  permit  must  be 
obtained  from  the  state  engineer.  Rev.  St. 
§§  873,  917,  919,  921,  928.  Priority  of  ap- 
propriation dates  from  the  filing  of  the  ap- 
plication in  the  engineer's  office  [Rev.  St. 
§  929].  Whalon  v.  North  Platte  Canal  & 
Colonization  Co.  [Wyo.]  71  P.  996.  Where, 
after  a  permit  had  been  granted  to  defend- 
ant's assignors  to  construct  a  ditch,  plain- 
tiff filed  an  application  which  was  not  ap- 
proved, held,  in  an  action  to  enjoin  construc- 
tion of  defendant's  ditch,  that  evidence  tend- 
ing to  show  a  survey  of  plaintiff's  ditch  and 
its  partial  construction  was  inadmissible  to 
show  priority  of  right.  Id.  Not  admissible 
to  show  plaintiff's  diligence  where  he  was 
not  charged  with  lack  thereof.     Id. 

43.  Castle  Rock  Irr.,  Canal  &  Water  Pow- 
er Co.  v.  Jurisch  [Neb.]   93  N.  W.  690. 

44.  Southwestern  Land  Co.  v.  Hickory 
Jackson  Ditch  Co.,  18  Colo.  489,  33  P.  275; 
Otero  Canal  Co.  v.  Posdlck,  20  Colo.  522,  39 
P.  332;  Slevers  v.  Garfield  County  Court,  11 
Colo.   App.    147,   52  P.    634. 

46.  Comp.  Laws  1897,  §  25.  Leyba  V.  Ar- 
mijo   [N.  M.]    68  P.  939. 

46.  Comp.  Laws  1897,  S  26.  Leyba  v.  Ar- 
mljo  [N.  M.]    68  P.   939. 

47,  4S.     Leyba  v.  Armljo  [N.  M.]   68  P.  939. 
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Assessment  and  payment  of  damages. — The  mode  of  ascertaining  the  amount 
of  compensation  to  be  paid  for  property  taken  or  injured  for  the  construction  of 
irrigating  ditches,  etc.,  is  prescribed  by  the  various  statutes  and  constitutional  pro- 
visions covering  the  law  of  eminent  domain.  And  where  the  state  constitution 
provides  that  tlie  compensation  for  taking  or  damaging  private  property  against 
the  owner's  consent  must  be  ascertained  in  a  particular  manner,  as  by  a  jury  or 
board  of  commissioners,  this  requirement  is  imperative,  and  the  legislature  is  pow- 
erless to  dispense  with  it.""  All  damages,  present  and  prospective,  that  are  the 
natural,  necessary,  or  reasonable  incident  of  the  improvement,  must  be  assessed 
in  the  condemnation  proceedings,  not  including,  however,  such  as  may  arise  from 
the  negligent  or  unskilful  construction  or  use  thereof.  And  where  damages  have 
been  assessed,  and  payment  made  and  accepted,  there  can  be  no  subsequent  recov- 
ery for  an  injury  which  should  have  been,  but  was  not,  considered.  Thus,  an 
injury  to  land  resulting  from  seepage  and  leakage  from  a  canal  or  reservoir  ought 
to  be  anticipated,  and  damages  therefor  included  in  the  original  assessment,  and 
no  damages  for  such  injury  can  be  recovered  in  a  subsequent  action,  except  so  far 
as  the  injury  results  from  negligence  or  unskilfulness,"^  as  in  the  case  of  faulty 
construction.^^  In  Nebraska,  a  lower  riparian  owner  cannot  enjoin  an  irrigation 
enterprise  by  an  upper  riparian  owner  merely  because  his  damages  for  injuries  to  his 
riparian  rights  have  not  been  paid.     His  remedy  is  to  sue  at  law  therefor.**^ 

§  5.  Easement  or  title  vested  in  ditch  owner. — The  substitution  of  a  pipe 
line  for  an  open  ditch  is  a  substantial  alteration  of  the  method  of  enjoyment  of 
an  easement.^*  A  ditch  dug  prior  to  the  inception  of  another's  appropriation  can- 
not thereafter  be  changed  to  his  prejudice.^^  It  is  to  be  noted  that  a  person  does 
not,  by  acquiring  a  right  of  way  for  a  ditch  across  the  land  of  another,  acquire 
the  right  to  subsequently  enlarge  such  ditch,  and  if  he  so  enlarges  it  without  the 
consent  of  the  landowner,  he  will.be  liable  to  the  latter  in  damages.^"  The  pro- 
ceedings under  the  Wyoming  statute  are  said  to  vest  in  the  party  instituting  them 
the  exclusive  right,  title  and  possession  of  the  tract  embraced  in  the  right  of  way."' 

Ditches  used  for  utilizing  spring  or  surface  waters  are  governed  by  the  same 
laws  relating  to  priority  as  those  constructed  to  utilize  the  waters  of  running 
streams."^ 

Appurtenant  to  the  easement  is  a  right  to  enter  on  servient  lands  to  construct, 
protect  or  repair  a  ditch.'"     A  right  to  enter  another's  premises  to  repair  a  ditch 


49.  Denver  Power  &  Irr.  Co.  v.  Denver, 
etc.,   R.  Co.    [Colo.]    69  P.   568. 

."vO.  Tripp  V.  Overocker,  7  Colo.  72,  1  P. 
695. 

51.  Denver  City  Irr.  &  Water  Co.  v.  Mid- 
rlau&h,  12  Colo.   434,  21  P.   565. 

52.  Turpen  v.  Turlock  Irr.  Dist.,  141  Cal. 
1,    74    P.    295. 

53.  McCook  Irr.  &  Water  Power  Co.  v. 
Crews    [Neb.]    96    N.    W.    996, 

,■54.  Oliver  v.  Agasse,  132  Cal.  297,  64  P. 
401. 

5,5.  Bolter  v.  Garrett,  44  Or.  304,  75  P. 
142. 

S«.  Clear  Creek  Land  &  Ditch  Co.  v.  Kil- 
kenny, 5  Wyo.  38.  36  P.  819.  As  to  enlarge- 
ment by  contract  with  the  ditch  owner,  see 
Chicosa  Irr.  Ditch  Co.  v.  El  Moro  Ditch  Co., 
10  Colo.  App.  276,  50  P.  731. 

57.  Fact  that  proposed  line  conflicts  with 
plaintiff's  ditch  at  a  point  on  his  land  imma- 


terial tWyo.  Rev.  St.  3084].  Whalon  v. 
North  Platte  Canal  &  Colonization  Co.  ["Wvo.] 
71   P.   995. 

58.  One  taking  up  public  land  will  be  re- 
strained from  interfering  with  plaintiff's  use 
of  the  water  of  a  spring  thereon  conducted 
to  his  land  through  a  ditch  and  swale  [Or. 
Sess.  Laws  1893,  p.  150].  Brosnan  v.  Har- 
ris   [Or.]    65   P.    867. 

59.  Prior  appropriator  has  right  to  go 
upon  lands  of  subsequent  appropriators  and 
remove  dams,  etc.,  by  which  his  flow  of 
water  is  obstructed  and  diverted.  Ennor  v. 
Raine  [Nev.]  74  P.  1.  The  right  of  way 
across  the  land  of  another  for  an  irrigating 
ditch,  however  acquired,  will  necessarily  in- 
clude the  right  to  enter  upon  the  premises, 
for  the  purpose  of  constructing  the  ditch  or 
keeping  it  in  repair.  Thus,  in  California,  it 
is  held  that  the  right  to  take  water  from 
or  across  the  land  of  another  for  use  on 
the   premises   of  the   person   taking  it   is   an 


1120 


DITCH  AND  CANAL  EIGHTS  §  6. 


3  Cur.  Law. 


does  not  give  a  right  to  do  anythiag  to  the  ditch  which  will  impair  the  rights  of 
others  entitled  to  use  it.°°  If  a  landowner  permits  an  appropriator  of  water  to 
enter  his  iaclosure  for  the  purpose  of  changing  his  point  of  diversion,  and  to  con- 
struct and  keep  up  a  dam  for  diverting  water  for  a  number  of  years,  he  will  be 
estopped  by  such  acquiescence  from  thereafter  treating  the  appropriator  as  a  tres- 
passer, and  denying  his  right  of  entry .'^ 

§  6.  Property  in  ditches  and  canals  and  actionalile  rights  of  owner. — An  irri- 
gation ditch  or  canal  is,  of  course,  property,  and  will  ordinarily  constitute  a  part 
of  the  land  through  which  it  is  constructed.  The  ownership  of  a  water  right, 
however,  may  be  entirely  separate  from  the  land  in  connection  with  which  it  was 
acquired  or  the  ditch  in  which  the  water  is  conveyed.  Hence  a  conveyance  of  the 
ditch  or  land  does  not  necessarily  pass  the  water  right,  but  either  may  be  conveyed 
separately  from  the  other."''  The  grantee  takes  subject  to  all  rights  and  liens 
which  were  a  charge  on  the  grantor,*'  including  easements  of  water  rights  .therein 
of  which  he  has  notice.**  A  contract  for  the  sale  of  a  canal  by  the  terms  of  which 
the  vendor  reserves  a  lien  thereon  for  the  payment  of  the  balance  of  the  purchase 
price  may  be  foreclosed  as  a  mortgage."' 


easement  founded  on  a  grant,  or  on  a  pre- 
scription which  presupposes  a  grant.  Such 
an  easement  does  not  give  its  owner  the 
right  to  commit  a  trespass  upon  the  servient 
tenement,  nor  may  he  exercise  it  in  any 
manner  which  happens  to  suit  his  pleasure. 
His  right  is  measured  by  the  terms  of  his 
grant,  or,  where  the  supposed  original  grant 
does  not  appear,  by  the  prescriptive  use. 
His  right  Includes,  however,  secondary  ease- 
ments, such  as  the  right  to  enter  upon  the 
servient  tenement,  and  make  repairs  to  hia 
ditch,  and  to  do  such  other  things  as  may 
be  necessary  to  the  full  exercise  of  his  right. 
But  these  secondary  easements  must  be  ex- 
ercised only  when  necessary,  and  in  such  a 
reasonable  manner  as  not  to  increase  need- 
lessly the  burden  upon  the  servient  tene- 
ment. Joseph  V.  Ager,  108  Cal.  517,  41  P. 
422.  See,  also,  Hargrave  v.  Cook,  108  Cal. 
72,  41  P.  18.  One  who  appropriates  water 
from  a  stream  on  the  public  domain  ac- 
quires, as  against  a  subsequent  purchaser 
from  the  United  States  of  the  land  above 
him  on  the  stream,  as  complete  and  perfect 
a  right  to  maintain  his  ditch,  and  have  the 
water  flow  to,  in,  and  through  the  same,  as 
though  such  right  or  easement  had  vested 
in  him  by  grant,  and  such  right  carries  with 
it  Implied  authority  to  do  all  that  is  neces- 
sary to  secure  the  enjoyment  of  such  ease- 
ment. Thus,  where  the  stream  has  become 
obstructed,  so  as  to  prevent  the  water  from 
flowing  to  his  ditch,  the  appropriator  has 
a  right,  as  against  such  subsequent  pur- 
chaser, to  enter  upon  the  land  of  the  lat- 
ter, and  remove  the  obstructions  from  the 
bed  of  the  stream,  so  as  to  permit  the  water 
to  continue  to  flow  In  its  original  channel 
to  the  head  of  his  ditch.  Ware  v.  Walker, 
70  Cal  591,  12  P.  475.  In  Crisman  V.  Heid- 
erer  5  Colo.  589,  It  was  held  that  the  owner 
of  a  water  right  (in  this  case  for  milling 
purposes)  had  a  right  to  enter  the  bed  of 
the  stream  above  his  ditch,  and  to  remove 
-obstructions  preventing  the  water  from 
reaching  his  ditch,  and,  as  an  appropriator, 
had  Implied  authority  to  do  all  that  should 
become  necessary  to  secure  the  benefit  of  his 
appropriation,    and    might    acquire   an    ease- 


ment In  the  adjoining  lands,  but  that  the 
right  so  acquired  must  be  held  to  the  nar- 
rowest limits  compatible  with  the  enjoy- 
ment of  the  principal  easement,  that  Is,  the 
right  to  the  use  of  the  water.  For  discus- 
sion of  right  of  appropriator  to  enter  upon 
the  land  of  an  upper  proprietor  to  clean  out 
ditch,  see  note  to  Carson  v.  Gentner,  43  L. 
R.  A.   130. 

60.  Blankenship  v.  Whaley,  142  Cal.  566, 
76   P.   235. 

61.  Miller  v.  Douglas  tAriz.]  60  P.  722. 
63.    Strlckler  v.  Colorado  Springs,  16  Colo. 

61,  26  P.  313;  Oppenlander  v.  Left  Hand 
Ditch  Co.,  18  Colo.  142,  31  P.  854;  Arnett  V. 
Linhart,  21  Colo.  188,  40  P.  356;  Gelwicks 
V.  Todd,  24  Colo.  494,  52  P.  788;  Cache  Le 
Poudre  Irr.  Co.  v.  Larimer  &  Weld  Reservoir 
Co.,  26  Colo.  144,  53  P.  318;  Ada  Co.  Farmers' 
Irr.  Co.  v.  Farmers'  Canal  Co.  [Idaho]  51  P. 
990;  Wold  v.  May,  10  Wash.  157,  38  P.  875; 
McPhail  V.  Forney,  4  Wyo.  556,  35  P.  773. 
See,  also,  Clifford  v.  Larrlen  [Ariz.]  11  P. 
397;  McLear  v.  Hapgood,  85  Cal.  555,  24  P. 
788;  Stocker  v.  Klrtley  [Idaho]  59  P.  891. 
Where  deed  conveyed  Interest  In  ditch  and 
water  right  "with  appurtenances,"  held  er- 
ror to  rule  as  a  matter  of  law  that  lateral 
ditches,  not  mentioned  in  the  deed  and  not 
shown  by  the  terms  thereof  to  be  essential 
to  the  rights  conveyed,  were  Included  as 
appurtenances,  and  to  exclude  oral  testi- 
mony to  the  contrary.  Carmen  v.  Standaker, 
20    Mont.    364,    51   P.    738. 

63.  Contract  of  sale  of  canal  provided 
that  part  of  the  consideration  secured  by  a 
lien  thereon  should  be  paid  in  water  rights 
issued  to  such  persons  as  the  vendor  might 
designate,  who  were  also  to  have  a  lien  on 
the  property  for  their  protection.  Held,  on 
foreclosure  of  the  contract  and  a  sale  of  the 
property,  the  latter  Hen  would  continue  as 
against  the  purchaser.  Almeria  Irr.  Canal 
Co.  V.  Tzsohuok  Canal  Co.  [Neb.]  93  N.  W. 
174. 

64.  Where  trust  deed  under  which  he  buys 
and  the  articles  of  incorporation  show  ex- 
istence of  reserved  perpetual  water  rights 
and  ditch  itself  shows  use  for  Irrigation  of 
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A  conveyance  of  a  ditch  by  means  of  which  water  is  appropriated  wUl  take 
with  it  the  water  right  as  an  appurtenance,""  and  a  reservation  of  an  interest  ia 
a  ditch  is  a  reservation  of  a  like  interest  in  the  water  right  annexed  thereto.'''  A 
right  to  conduct  water  across  the  land  of  another  passes  by  a  conveyance  of  the 
land  irrigated  as  an  appurtenance  thereto.'*  Mechanics'  liens  for  work  and  ma- 
terials furnished  in  the  construction  or  maintenance  of  ditches  may  be  enforced 
according  to  the  general  laws  governing  the  enforcement  of  such  liens.'*  The 
rights  of  successive  ditch  corporations  are  distinct  as  in  the  case  of  other  corpora- 
tions." 

The  owner  of  an  irrigating  ditch,  like  the  owner  of  any  other  property,  may 
maintain  an  action  for  an  injury  thereto,'*  the  measure  of  damages  for  the  de- 
struction of  such  ditch  being  the  difference  in  the  value  of  the  land  without  and 
with  it.'*  The  grantee  of  a  strip  of  land  for  a  right  of  way  has  no  right  to  con- 
struct embankments  so  as  to  injure  an  irrigation  ditch  where  sufiBcient  soil  can 
be  obtained  to  raise  the  way  to  a  height  protecting  it  from  overflow  without  dam- 
aging the  ditch.'* 

Equity  has  jurisdiction  of  a  suit  to  prevent  the  obstruction  of  an  easement 
to  carry  water  over  the  land  of  another  in  an  irrigation  ditch.'*  Injunction  is 
the  proper  remedy  to  prevent  one  not  having  authority  to  do  so  from  crossing 
the  canal  of  another  with  a  lateral  for  the  purpose  of  carrying  water  to  his  land 
from  another  canal."  A  complaint  for  the  obstruction  of  an  easement  in  a  ditch 
and  water  right  need  only  state  plaintiff's  ownership  thereof  and  describe  it,  and 
need  not  state  how  it  was  acquired."  Where  the  petition  in  an  action  for  divert- 
ing water  alleges  ownership  of  the  ditch  and  such  allegation  is  material  to  a  re- 
covery, defendant  may,  under  a  general  denial,  introduce  a  written  contract  tend- 
ing to  show  joint  ownership." 

The  right  to  obstruct  a  ditch  may  be  obtained  by  prescription.'*    A  promise 


lands   covered  thereby.     Grand  Val.   Irr.  Co. 
V.   Lesher    [Colo.]    65   P.   44. 

65.  Almeria  Irr.  Canal  Co.  v.  Tzschuck 
Canal  Co.  [Neb.]  93  N.  W.  174.  The  fact 
that  the  vendee  connected  the  canal  with 
another  owned  by  it,  thus  making  one  sys- 
tem, did  not  prevent  the  foreclosure  of  the 
lien  and  a  sale  of  the  part  of  the  canal  cov- 
ered thereby.  Id.  Parties  purchasing  water 
rights  from  the  vendee  along  the  second 
canal  cannot  intervene  in  the  foreclosure 
proceedings.     Id. 

66.  Williams  v.  Harter,  121  Cal.  47,  53  P. 
405;  Arnett  v.  Linhart,  21  Colo.  188,  40  P. 
355. 

67.  Conveyance  of  land  and  half  interest 
in  ditch  operates  to  convey  half  interest  in 
water  right  and  to  reserve  half  Interest  in 
both.  Arnett  v.  Linhart,  21  Colo.  188,  40  P. 
355. 

68.  Nelson  v.  Clerf,  4  Wash.  405,  30  P. 
716.  Ditch  on  land  of  another.  Alta  Land 
&  Water  Co.  v.  Hancock,  85  Cal.  219,  24  P. 
645,  20  Am.  St.  Rep.,  217;  Gould  v.  Stafford, 
91  Cal.  146,  17  P.  543.  Easement  for  main- 
tenance of  ditch  held  to  have  passed  as  ap- 
purtenance to  dominant  estate  without  spe- 
cific mention  in  the  deed.  American  Nat. 
Bank  v.  HoefCer  [Colo.  App.]  70  P.  156. 
Right  to  use  irrigation  ditch  held  to  have 
passed  as  appurtenance  to  land.  Id.  The 
grantee  of  one  having  a  right  to  use  a  ditch 
over  the  land  of  another,  being  Ignorant 
of  her  rights,  leased  the  right  to  use  it  from 
the  latter,   but  continued  to   use  tt  for   sev- 

3  Curr.  Law — 71. 


era!  years  after  the  lease  expired.  Held,  that 
the  use  was  not  in  subordination  to  the 
owner  of  the  land.  Stufflebeem  v.  Adelsbach, 
135  Cal.  221,  67  P.  140. 

69.  See  Atlantic  Trust  Co.  v.  Woodbridge 
Canal  &  Irr.  Co.,  79  P.  39,  501,  86  P.  975; 
Jarvis  v.  State  Bank,  22  Colo.  309,  45  P.  505; 
Greer  v.  Cache  Val.  Canal  Co.  [Idaho]  38 
P.  663;  Nelson  v.  Clerf,  4  Wash.  405,  30  P. 
716. 

70.  Mortgagee  of  a  ditch  held  not  entitled 
to  sell  on  foreclosure  the  ditch  of  a  new 
company  formed  by  officers  of  the  mortgagor 
as  after  acquired  property  of  the  old  com- 
pany. Farm  Inv.  Co.  v.  Alta  Land  &  Water 
Co.    [Colo.]    65   P.    22. 

71.  Jacob  V.  Lorenz,  98  Cal.  332,  33  P.  119. 
One  may  own  an  irrigating  ditch  without 
owning  a  water  right,  and  may  protect  it 
from  injury.  Stocker  v.  Kirtley  [Idaho]  59 
P.   891. 

72.  Denver,  etc.,  R.  Co.  v.  Dotson,  20  Colo. 
304,    38    P.    322. 

73.  Plaintiff  held  entitled  to  Injunction. 
Hotchkiss  V.  Young,  42  Or.  446,  71  P.  324. 

74.  Croke  v.  American  Nat.  Bank  [Colo. 
App.]    70    P.    229. 

75.  Castle  Rock  Irr.,  Canal  &  Water  Power 
Co.  V.  Jurisoh    [Neb.]   93  N.  W.   690. 

76.  Complaint  insufficient  because  not  de- 
scribing easement  with  sufficient  definite- 
ness      Carter  v.  Wakeman   [Or.]   70  P.   393. 

77.  Mau  V.  Stoner   [Wyo.]    67  P.   618. 

78.  Defendant  held  to  have  acquired  a 
prescriptive  right  to  maintain  a  flume  across 
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by  one  wHo  has  obtained  such  a  right  to  remove  the  obstruction  does  not  change 
his  rights  and  make  him  a  mere  licensee.'"  The  right  to  maintain  the  obstruc- 
tion is  not  affected  by  any  subsequent  change  in  the  condition  of  the  ditch." 

In  several  states,  malicious  injuries  to  irrigating  ditches  are,  by  statute,  made 
punishable  as  misdemeanors.'^ 

Co-ownership  of  ditches  and  wafer  rights. — Several  persons  may  together  con- 
struct or  own  a  dam,  headgate  or  ditch,  to  be  used  for  the  diversion  or  conveyance 
of  water,  in  which  case  they  are,  of  course,  tenants  in  common  of  the  dam,  head- 
gate  or  ditch.  But  their  common  ownership  of  the  means  of  diversion  or  convey- 
ance does  not  necessarily  iavolve  a  common  right  to  the  water  diverted  or  con- 
veyed, for,  ai3  we  have  seen,  the  ownership  of  the  water  right  and  that  of  the 
means  of  diversion  or  conveyance  may  be  entirely  distinct.  Several  appropriators, 
whose  appropriations  date  from  different  times,  may  use  the  same  ditch  or  head- 
gate  without  losing  their  respective  priorities.  Such  use,  in  the  absence  of  an 
agreement  to  that  effect,  does  not  result  in  a  merger  of  their  rights,  but  the  same 
irrigating  ditch  may  have  two  or  more  priorities  belonging  to  the  same  party,  or 
to  different  parties.^'  Ordinarily,  where  two  or  more  persons  together  construct 
a  ditch,  and  appropriate  water  by  means  thereof,  they  become  tenants  in  common 
of  the  ditch  and  water  rights  also ;  the  respective  quantities  of  water  to  which  each 
is  entitled  being  determined  by  the  terms  of  the  contract  between  the  parties,  and 
their  mutual  rights  and  obligations  being  determined  by  the  general  law  of  co- 
tenancy.*' In  such  case,  the  possession  and  use  of  one  of  the  tenants  in  common 
is  that  of  his  co-tenants,  and  is  presumed  to  be  not  adverse  to,  but  in  maintenance 
of,  their  rights,  and  in  accordance  with  his  own  right  as  a  tenant  in  common.'* 
Tenants  in  common  are  equally  bound  to  keep  the  ditch  in  repair,  and  where, 
through  the  failure  of  one  of  them  to  do  so,  the  land  of  the  other  is  overflowed, 
the  latter  has  no  right  to  fill  up  the  ditch.'' 


defendant's  ditch.  Right  of  action  against 
grantee  of  right  to  cross  ditch  for  obstruct- 
ing flow  of  water  therein  accrued  and  limita- 
tions began  to  run  when  flume  was  built. 
Centerville  &  K.  Irr.  Ditch  Co.  v.  Sanger 
Lumber   Co.,    140   Cal.    385.    73    P.    1079. 

7»,  80.  Centerville  &  K.  Irr.  Ditch  Co.  v. 
Sanger  Lumber  Co.,  140  Cal.  385,  73  P.  1079. 

81.  Consult  statutes  in  Appendix  to  Long 
on  Irrigation. 

Sa.  Kominger  v.  Squires,  9  Colo.  327,  12  P. 
213;  Farmers'  High  Line  Canal  &  Reservoir 
Co.  V.  Southworth,  13  Colo.  Ill,  21  P.  1028; 
Nichols  V.  Mcintosh,  19  Colo.  22,  34  P.  278; 
Patterson  v.  Brown  &  Campion  Ditch  Co., 
3  Colo.  App.  511,  34  P.  769.  See,  also,  Fltz- 
•11  V.  Leaky,  72  Cal.   477,  14  P.   198. 

83.  Lytle  Creek  Water  Co.  v.  Perdew,  65 
Cal.  447,  4  P.  426;  Santa  Paula  Water  Works 
V.  Peralta,  118  Cal.  38,  45  P.  168;  Schilling 
V  Rominger,  4  Colo.  100;  Tucker  v.  Jones, 
8  Mont.  225,  19  P.  571;  Moss  v.  Rose,  27  Or. 
595  41  P.  666;  Smith  v.  North  Canyon  Water 
Co.,  16  Utah,  194,  62  P.  283.  Water  appro- 
priated by  three  persons  and  conducted 
through  ditch  constructed  Jointly  by  them 
and  used  on  lands  owned  by  each  separately 
may  give  them  a  Joint  ownership  or  owner- 
chip  tn  common  in  the  ditch.  Miller  v.  Lake 
Irr.  Co.  [Wash.]  67  P.  998.  May  agree  among 
themselves  as  to  the  manner  in  which  they 
will  enjoy  their  several  appropriations.    Blgga 


V.  Utah  Irrigation  Ditch  Co.  [Ariz.]  64  P. 
494.  Where  a  number  of  persons  entitled  to 
take  water  from  a  common  source  make  a 
Joint  diversion  and  carry  the  water  In  a 
common  conduit,  they  remain  owners  in  com- 
mon of  the  works  but  the  water  rights  re- 
main several  and  private.  Do  not  by  dele- 
gating division  and  distribution  to  corpora- 
tion dedicate  it  to  public  use  under  Cal. 
Const,  art.  14,  §  1;  St.  1885,  p.  95,  o.  115. 
Hildreth  v.  Monteclto  Creek  Water  Co.,  139 
Cal.   22,  72  P.  395. 

84.  Moss  V.  Rose,  27  Or.  595,  41  P.  666; 
Smith  V.  North  Canyon  Water  Co.,  16  Utah, 
194,  62  P.  283. 

85.  Moss  V.  Rose,  27  Or.  595,  41  P.  666. 
In  this  case,  the  parties  were  tenants  in 
common  of  a  ditch  across  defendant's  land, 
and  through  the  plaintiffs'  neglect  to  keep 
the  ditch  In  repair,  the  defendant's  land  was 
overflowed,  whereupon  he  filled  the  ditch, 
thus  cutting  oft  the  water  from  the  plain- 
tiffs' land,  for  which  injury  he  was  held  lia- 
ble. The  court  held,  further,  that  "the 
plaintiffs  will  be  allowed  to  appropriate  one- 
half  of  the  waters  diverted,  and  required  to 
bear  one-half  of  the  expense  of  maintaining 
the  ditch  across  the  defendant's  lands,  and. 
for  the  purpose  of  performing  their  part  of 
the  work,  they  must  have  the  right  of  entry 
upon  the  said  lands  of  defendant  along  the 
banks  of  the  ditch.     And,  in  case  of  the  de- 
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The  dam  and  ditch  of  an  nnincorporated  irrigation  ditch  association  is  held 
by  its  memhers  as  tenants  in  common  and  each  may  sell  his  interest  without  tho 
consent  of  the  others.** 

Parties  may  agree  to  construct  and  maintain  a  system  for  the  distribution  of 
water  in  consideration  of  an  interest  therein,"  and  one  may  be  given  a  right  of 
way  for  the  passage  of  a  certain  amount  of  water  through  a  ditch  in  consideration 
of  his  contributing  to  the  expense  of  repairing  and  maintaining  it.'*  It  would 
seem  that  where  owners  of  different  parcels  of  land  conduct  water  across  them 
and  do  not  define  the  respective  interests  therein,  their  rights  both  in  respect  to 
the  ditch  and  the  water  are  to  be  determined  as  though  they  were  riparian  own- 
ers on  a  natural  stream.*® 

Statutes  in  some  states  provide  a  method  for  determining  the  rights  of  per- 
sons owning  ditches  jointly.""  In  proceedings  under  the  Wyoming  statute  to 
settle  disputes  as  to  water  rights  between  joint  owners  of  a  ditch,  the  judgment 
of  the  court  determining  whether  the  parties  are  joint  owners  does  not  amount 
to  a  permanent  adjudication  and  judicial  settlement  of  the  respective  titles  and 
interests  of  the  parties  in  the  ditch."^ 

Abandonment  of  ditch  without  abandonment  of  water  right. — Since  a  water 
right  and  the  ditch  by  which  the  water  is  conveyed  are  independent  subjects  of 
property,  the  ditch  may  be  abandoned  without  an  abandonment  of  the  water  right, 
as  where  old  ditches  are  abandoned,  and  new  ditches  substituted  therefor  for  the 
conveyance  of  the  same  water. "^  One  owning  a  ditch  over  the  land  of  another 
does  not  abandon  it  by  taking  water  through  other  ditches  entering  his  land  at 
the  same  place,  it  not  appearing  that  he  has  acquired  any  ownership  over  them  or 
permanent  right  to  use  them  or  that  his  use  was  adverse."' 

Formalities  of  conveyance. — ^An  irrigating  ditch  being  a  part  of  the  realty, 
title  thereto,  or  any  interest  therein,  can  be  acquired  only  by  deed,  prescription  or 
condemnation.  A  verbal  transfer  is  insufficient."*  So,  also,  an  interest  in  a  ditch 
and  water  right  should  be  transferred  in  the  same  manner,  and  with  the  same 


fault  of  either  party,  the  other  may  com- 
plete the  necessary  repairs,  and  thereupon 
the  party  In  default  shall  be  liable  for  one- 
half   the    expense    thereof." 

86.  Conveyance  of  certificates  issued  by 
company  is  conveyance  of  interest  of  holder 
in  ditch.  Biggs  v.  Utah  Irrigation  Ditch  Co. 
[Arlz.3    64  P.   494. 

87.  Agreement  to  pipe  water  construed. 
Use  of  pipe  different  from  that  specified  held 
not  to  constitute  breach  authorizing  other 
party  to  dig  It  up,  the  right  to  make  time 
of  the  essence  of  the  contract  having  been 
waived.     Daly  v.  Ruddell  [Cal.]  70  P.  784. 

88.  Where  defendant  was  given  a  right 
of  way  for  the  passage  of  a  certain  amount 
of  water  through  a  canal  In  consideration 
of  his  paying  a  portion  of  the  expense  of  re- 
pairing and  maintaining  it,  he  was  liable  for 
his  proportion  of  the  expense  of  a  suit 
brought  to  restrain  plaintiff  from  making 
changes  necessary  to  prevent  the  appropria- 
tion of  water  by  persons  not  entitled  to  it, 
and  also  for  the  expense  of  collecting  the 
proportion  of  other  parties  who  refuse  to 
pay  their  share  of  the  expense  of  mainte- 
nance and  repair.  Rogers  v.  Riverside  Land 
&   Irr.    Co..    132    Cal.    9,    64    P.    95. 

89.  Outhouse-Cottel  v.  Berry,  42  Or.  693, 
72  P.   5«4. 

80.    Wyoming  Rev.  St.   §§  908-914.     Mau  v. 


Stoner  [Wyo.]  67  P.  618.  These  sections 
provide  for  the  appointment  of  a  person  to 
take  charge  of  the  distribution  of  the  water, 
and  for  a  hearing  before  the  judge  or  com- 
missioner whose  decision  is  made  final.  State 
V.   Ausherman,   11  Wyo.   410,   72  P.   200. 

91.  Proceeding  Intended  to  provide  a  tem- 
porary remedy  only  and  determination  of 
joint  ownership  nothing  more  than  the  de- 
termination of  a  fact  necessary  to  jurisdic- 
tion. Is  not  suit  to  quiet  title  [Rev.  St.  H 
908-914].  State  v.  Ausherman,  11  Wyo.  410, 
72  P.   200. 

Oa.  McGuire  v.  Brown,  106  Cal.  660,  39  P. 
1060;  Greer  v.  Helser,  16  Colo.  306,  26  P.  77Q; 
Nichols  V.  Mcintosh,  19  Colo.  22,  34  P.  278; 
New  Mercer  Ditch  Co.  v.  Armstrong,  21  Colo. 
357,  40  P.  989;  Kleinschmidt  v.  Greiser,  14 
Mont.    484,    37   P.   6. 

93.  Stufflebeem  v.  Adelsbach,  135  Cal.  221, 
67  P.  140.  Ditch  owner  agreed  to  allow  land- 
owner to  fill  up  old  ditch  in  consideration 
of  his  building  a  new  one.  Landowner  filled 
up  old  ditch  without  ditch  owner's  knowl- 
edge, but  did  not  build  new  one.  Held,  that 
after  8  years,  ditch  owner  had  not  abandoned 
ditch  so  that  landowner  could  prevent  his 
opening  it.     Id. 

»4.  Smith  V.  O'Hara,  43  Cal.  371;  Burn- 
ham  V.  Freeman,  11  Colo.  601,  19  P.  761;  Child 
V.  Whitman,  7  Colo.  App.  117,  42  P.  601. 
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formalities  which  attend  conveyances  of  other  real  property.*"  The  same  prin- 
ciple will  undoubtedly  hold  where  the  water  right  itself  is  sold  independently  of 
any  interest  in  the  land  or  ditch;*'  and  the  general  rule  may  be  laid  down  that 
any  transfer  of  an  irrigating  ditch  without  the  water  right,  or  of  the  v'-ev  right 
without  the  ditch,  or  of  a  ditch  and  water  right  together,  should  be  by  deed.*' 
So,  also,  any  agreement  for  a  conveyance  of  a  ditch  and  water  right  is  within  the 
statute  of  frauds  and  should  be  in  writing.*'  The  general  rule  above  stated  is 
subject  to  a  modification  where  the  ditch  and  water  rights  are  considered  simply 
as  improvements  upon  the  land,  in  the  sense  in  which  buildings  and  fences  are 
improvements,  and  not  as  independent  rights  of  property.  In  such  ease,  any  trans- 
fer that  is  sufficient  to  pass  title  to  the  land  will  vest  in  the  purchaser  the  ditches 
and  water  rights  thereon.  Thus,  where  an  appropriation  is  made  by  a  settler  on 
public  lands,  in  whom  the  legal  title  has  not  yet  vested,  and  whose  right  to  the 
land,  therefore,  is  merely  possessory,  and  hence  may  be  sold  or  transferred  with- 
out any  formal  deed  of  conveyance,  a  verbal  sale  of  such  possessory  title  will  carry 
with  it  the  water  right  also  as  a  necessary  incident  to  the  complete  enjoyment  of 
the  land,  unless  such  right  be  expressly  reserved.** 

As  in  the  case  of  other  deeds,  conveyances  of  ditch  and  water  rights  are  valid 
between  the  parties,  though  not  acknowledged  or  recorded.^""  Such  conveyances 
by  the  holders  of  permits  to  construct  a  ditch  have  been  held  valid  as  against  one 
filing  a  conflicting  application  for  a  permit  with  the  state  engineer  before  such 
transfers  were  filed  with  him.^*^ 

§  7.  Legislative  control. — Irrigation  canals  are  works  of  internal  improve- 
ment and  are  subject  to  public  control  and  legislation,^"^  and  irrigation  companies 
are  liable  to  respond  to  all  reasonable  regulations  in  the  manner  of  such  public 
use  as  the  legislature  may  thereafter  prescribe.^*' 

§  8.  Duty  respecting  ditches  and  liability  for  damages. — No  recovery  can 
be  had  for  damages  incident  to  the  construction,  existence  and  maintenance  of 
an  irrigating  ditch,  within  the  scope  of  the  lawful  authority  under  which  such 
ditch  was  constructed  and  is  maintained,  or,  in  other  words,  where  a  ditch  ex- 
ists by  lawful  authority,  its  owner  is  not  liable  for  damages  resulting  from  its 
mere  existence.^**  Thus,  an  irrigating  ditch  in  a  city  street  is  not  necessarily  a 
nuisance.^*"     A  ditch  owner  is  bound  to  use  reasonable  skill,  judgment,  and  care 


95.  Child  V.  Whitman,  7  Colo.  App.  117, 
42  P.  601.  No  particular  form  of  words  nec- 
essary. Instruments  held  to  show  inten- 
tion to  convey  right  to  construct  ditch  and  to 
be  sufficient  to  pass  title.  Whalon  v.  North 
Platte  Canal  &  Colonization  Co.  [Wyo.]  71 
P.   995. 

96.  See  Middle  Creek  Ditch  Co.  v.  Henry, 
15   Mont.    558,    39   P.    1054. 

97.  See  Smith  v.  O'Hara,  43  Cal.  371;  Burn- 
ham  V.  Freeman,  11  Colo.  601,  19  P.  761; 
Child  V.  Whitman,  7  Colo.  App.  117,  42  P. 
601;  Middle  Creek  Ditch  Co.  v.  Henry,  15 
Mont.    558,    39   P.    1054. 

98.  Hayes  v.  Fine,   91  Cal.   391,   27   P.  772. 

99.  McDonald  v.  Lannen,  19  Mont.  78,  47 
P  648-  Wood  V.  Liowney,  20  Mont.  273,  50  P. 
794;  Hlndman  v.  Rizor,  21  Or.  112,  27  P. 
13-  Low  V.  Schaffer,  24  Or.  239,  33  P.  678; 
Ge'ddis  v.  Parrish,  1  Wash.  587,  21  P.  314. 

100.  Conveyance  of  right  to  construct 
ditch  Whalon  v.  North  Platte  Canal  &  Col- 
onization Co.  [Wyo.]  71  P.  995.  Water  rights. 
Middle  Creek  Ditch  Co.  v.  Henry,  15  Mont. 
558,-39  P.  1054. 


101.  Whalon  v.  North  Platte  Canal  &  Col- 
onization Co.    [Wyo.]   71  P.   995. 

102.  Almeria  Irr.  Canal  Co.  v.  Tzschuck 
Canal  Co.  [Neb.]  93  N.  W.  174.  Comp.  St. 
1901,  art.  2,  c.  93a.  Crawford  Co.  v.  Hatha- 
way   [Neb.]    93    N.   W.    781. 

103.  Lake  Koen,  N.  R.  &  I.  Co.  v.  Klein 
[Kan.]    65   P.    684. 

104.  City  of  Denver  v.  Mullen,  7  Colo.  345, 
3  P.  693;  Platte  &  D.  Ditch  Co.  v.  Anderson, 
8  Colo.  131,  6  P.  515;  Walley  v.  Platte  &  D. 
Co.,  15  Colo.  579,  26  P.  129;  Bliss  v.  Grayson 
[Nev.]    56    P.    231. 

105.  City  of  Denver  v.  Mullen,  7  Colo.  345, 
3  P.  693;  Platte  &  D.  Ditch  Co.  v.  Anderson, 
8  Colo.  131,  6  P.  516.  Where  an  irrigation 
company  constructed  a  canal  through  land 
subsequently  Included  in  a  city,  and  main- 
tained such  canal  some  years  before  and 
after  the  Incorporation  of  the  city,  whose 
officials  recognized  the  existence  of  the  canal, 
and  received  taxes  thereon,  and  extensive 
works  had  been  erected  on  account  of  the 
canal,  and  it  appeared  that  the  canal  could 
be  sunk  below  the  surface  of  the  street  and 
covered  up,   so   as  not  to  be  an  obstruction 
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in  the  construction,  maintenance  and  use  of  his  ditches,  and  will  be  liable  for  dam- 
ages caused  by  his  failure  to  do  so."«  He  is  bound  to  keep  them  in  good  repair/"^ 
and  to  taJse  proper  precautions  in  their  construction  to  prevent  water  therefrom  from 
flowing  over  the  land  of  another,  to  his  injury."^  Thus,  a  ditch  company  is  bound 
to  conduct  its  surplus  water,  in  suitable  ditches,  back  to  its  natural  channel,  when 
practicable,  and  to  control  and  dispose  of  such  water  so  that  it  will  not  injure  the 
property  of  others,  and  will  be  liable  for  damages  caused  by  its  failure  to  do  so."" 
Such  companies  are  not  insurers  against  all  damages  arising  from  their  ditches,  but 
are  Liable  only  when  negligent.""  They  are  required  to  anticipate  and  prepare 
to  meet  only  such  emergencies  as  may  reasonably  be  expected  to  arise  in  the  course 
of  nature,  and  need  not  prepare  for  storms  of  such  unusual  violence  as  to  surprise 
cautious  and  reasonable  men.^^^  But  where  a  company  is  grossly  negligent  in 
attempting  to  carry  water  beyond  the  capacity  of  its  ditch,  it  cannot  escape  lia- 
bility for  damages  caused  by  a  washout,  on  the  ground  that  such  damage  was  the 
result  of  unavoidable  accident,  as  by  the  burrowing  of  gophers  in  the  banks  of 
the  eanal.^^^  A  ditch  company  cannot  gain  a  prescriptive  right  to  be  negligent, 
nor  can  it  excuse  its  negligence  in  the  management  of  its  ditch  by  showing  that 
other  companies  manage  their  ditches  in  the  same  manner.^^°  Nor  can  it,  by  a 
contract  releasing  it  from  liability  for  damages  caused  by  unavoidable  accidents, 


thereto,  It  waa  held,  In  an  action  by  the 
city  to  enjoin  the  maintenance  of  the  canal, 
and  to  abate  It  as  a  nuisance,  that  a  de- 
cree ordering  It  to  be  filled  was  error.  Fres- 
no V.  Fresno  Canal  &  Irr.  Co.,  98  Gal.  179, 
32   P.   943. 

106.    Jenkins   v.   Hooper  Irr.   Co.,   13   Utah, 
100,   44  P.   829;   Llsonbee  v.  Monroe  Irr.   Co., 
18  Utah,  343,  64  P.  1009.     See,  also.  Welder- 
kind  V.  Tuolumne  County  Water  Co.,  65  Cal. 
431,    4    P.    415.      An    Irrigation    company    Is 
bound   to  so   construct   Its  works   as    not   to 
trespass    upon    the   rights   of  adjacent  land- 
owners, and  Its  agents  or  servants  commit- 
ting such  w^rong  are  also  personally  liable. 
Bates  V.  Van  Pelt,   1  Tex.  Civ.  App.    186.   20 
S.  W.  949.    A  city  Is  liable  for  Injuries  caused 
by  its  negligence  In  the  use  of  an  irrigating 
ditch   controlled    by   it.      Levy   v.    Salt    Lake 
City,   5  Utah,   302,   16   P.  598.     Liable  for  all 
damages  resulting  to  others  from  negligence 
or  unskilfulness  in  the  construction,  whether 
in  planning  or  in  actual  construction,   or  in 
the   maintenance  or  use   of  the   ditch.     Chl- 
dester  v.  Consolidated  Ditch  Co.,  59  Cal.  197; 
Greeley   Irr.    Co.    v.   House,    14   Colo.    649,    24 
P.   329;  Old  v.  Keener,  22  Colo.   6,  43  P.  127; 
Catlin  Land  &  Canal  Co.  v.  Best,  2  Colo.  App. 
481,    31   P.    391;    Consol.   Home   Supply   Ditch 
&  Reservoir  Co.  v.  Hamlin,  6  Colo.  App.  341, 
40  P.   582;  Arave  v.  Idaho  Canal  Co.   [Idaho] 
46  P.   1024;   Kearney  Canal  &  Water  Supply 
Co.   V.   Akeyson,    45    Neb.    635,    63   N.    W.    921; 
Shields   V.  Orr  Extension  Ditch  Co.,  23  Nev. 
349,    47    P.    194;    Clear   Creek   Land    &    Ditch 
Co.  V.  Kilkenny,  5  Wlyo.   38,  36  P.  819.     See, 
also,  Richardson  v.  Kier,  34  Cal.   63,  37  Cal. 
363,  In  which  the  ditch  Involved  was  not  an 
irrigating    ditch.      A    person    Irrigating    his 
land  is  subject  to  the  maxim  "sic  utere  tuo 
ut  alienum  non  laedas,"  and  he  will  be  re- 
sponsible for  injuries  caused  to  others  by  his 
negligence    or   unskilfulness,    or    those   will- 
fully Inflicted  in  the  exercise  of  his  right  of 
irrigating  his    land.      But    an    action    cannot 
be   maintained   against  him  for   the   reason- 
able  exercise  of  his   right,   although  an  an- 


noyance or  injury  may  thereby  be  occasioned 
to  others.  Gibson  v.  Puchta,  33  Cal.  310. 
Liable  for  damage  caused  by  seepage  due 
to  faulty  construction.  Torpen  v.  Turlook 
Irr.  Dist.,  141  Cal.  1,  74  P.  295.  A  corpora- 
tion Is  liable  for  damages  caused  by  employe 
opening  waste  gate  and  discharging  sur- 
plus water  on  adjoining  land.  Stuart  v.  No- 
ble Ditch  Co.  [Idaho]  76  P.  255.  A  director 
of  a  water  company  who  consents  to  the  lo- 
cation, plan  and  method  of  construction  of  a 
ditch  cannot  recover  for  damage  from  seep- 
age which  might  have  readily  been  foreseen 
(Id.),  nor  in  any  event  until  the  company 
has  had  notice  of  such  seepage  and  a  rea- 
sonable time  in  which  to  make  repairs  (Id.). 

107.  Stuart  v.  Noble  Ditch  Co.  [Idaho]  76 
P.  266;  Catlin  Land  &  Canal  Co.  v.  Best,  2 
Colo.  App.  481,  31  P.  391;  Kearney  Canal  & 
Water  Supply  Co.  v.  Akeyson,  45  Neb.  635, 
63  N.  W.  921;  Shields  v.  Orr  Extension  Ditch 
Co.,  23  Nev.  349,  47  P.  194;  Thomas  v.  Blals- 
dell  [Nev.]  58  P.  903.  The  grantee  of  an 
easement  for  an  irrigating  ditch  is  bound 
to  keep  the  ditch  in  repair.  Bean  v.  Stone- 
man,  104  Cal.  49,  37  P.  777,  38  P.  39.  May 
recover  for  damages  resulting  from  defective 
waste  gates.  Stuart  v.  Noble  Ditch  Co.  [Ida- 
ho]   76   P.    255. 

108.  Where  permits  water  to  percolate  to 
and  injuriously  saturate  adjoining  lands  when 
he  could  have  prevented  it  by  proper  drains, 
he  is  liable  for  damages,  and  will  be  enjoined 
from  permitting  damage  to  continue.  Parker 
V.  Larsen,  86  Cal.  236,  24  P.  989.  See,  also, 
Boynton  v.  Longley,  19  Nev.   69,  6  P.  437. 

109.  Lisonbee  v.  Monroe  Irr.  Co.,  18  Utah, 
343,   64  P.   1009. 

110.  King  V.  Miles  City  Irr.  Ditch  Co.,  16 
Mont.   463,   41   P.   431. 

111.  Lisonbee  v.  Monroe  Irr.  Ditch  Co.,  18 
Utah,    343,    64   P.    1009. 

112.  Greeley  Irr.  Co.  v.  House,  14  Colo. 
549,  24  P.  329.  See,  also,  Chidester  v.  Con- 
solidated Ditch   Co.,   59   Cal.    197. 

113.  Jenkins  v.  Hooper  Irr.  Co.,  13  Utah, 
100,   44   P.   829. 
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exempt  itself  from  liability  for  damage  resulting  from  its  gross  and  continued 
negligence.^^* 

In  an  action  against  a  ditch  company,  formed  by  the  consolidation  of  two 
pre-existing  companies,  to  recover  for  damage  caused  by  a  ditch  constructed  by 
one  of  such  companies,  the  plaintiff  is  required  to  prove  by  which  company  the 
ditch  in  question  was  constructed.*^'  In  an  action  to  abate  a  ditch,  the  company 
owning  it  is  a  necessary  party,  and  although  an  officer  of  the  company  is  person- 
ally liable  for  the  tort  in  so  placing  the  ditch  as  to  injure  adjacent  property,  it 
is  error  to  order  and  compel  the  filling  of  the  ditch  in  an  action  against  him  for 
the  tort.**°  In  an  action  against  a  ditch  owner  to  recover  damages  for  injuries 
caused  by  his  negligence  in  maintaining  it,  the  burden  is  on  the  plaintiff  to  show 
that  such  injury  was  caused  by  the  defendant's  negligence,  and  also  the  amount 
of  such  damage  or  the  value  of  the  property  destroyed.  The  question  of  negli- 
gence is  for  the  jury.**'  An  action  for  damages  caused  by  the  negligent  construc- 
tion of  a  canal  lawfully  buUt  is  not  an  action  for  "waste  or  trespass  upon  land," 
within  the  meaning  of  a  limitation  statute.**' 

The  doctrine  of  contributory  negligence.' — ^As  a  general  rule,  it  is  the  duty 
of  the  ditch  owner  to  prevent  injuries  to  other  persons  from  his  ditch,  and  not 
the  duty  of  such  other  persons  to  protect  themselves  therefrom.  It  seems  that 
where  the  injury  occurs  unexpectedly,  or  is  transitory,  the  landowner  should  go 
to  some  trouble  to  avoid  or  lessen  the  damage,  if  this  can  be  done  by  some  tempo- 
rary expedient,  or  at  slight  expense;  but  where  the  ditch  owner,  with  full  knowl- 
edge of  the  danger,  negligently  permits  the  injury  to  occur  and  continue,  when 
he  could  have  prevented  it,  he  cannot  escape  liability  on  the  ground  that  the  land- 
owner might,  at  slight  expense,  have  prevented  the  damage.  In  such  case,  no 
duty  rests  upon  the  latter  to  avoid  the  consequences  of  the  ditch  owner's  negli- 
gence, and  the  doctrine  of  oontributory  negligence  does  not  apply.*** 

§  9.  Bridging  ditches  crossing  highways  and  streets. — In  several  states,  the 
owners  of  ditches  crossing  public  highways  are  required  by  statute  to  keep  sucli 
highways  open  and  safe  for  travel  by  the  construction  of  proper  bridges.  Such  a 
provision  does  not  require  the  covering  of  ditches  running  parallel  with  a  high- 
way, but  becomes  applicable  only  where  they  cross  it,  or  so  encroach  upon  it  as 
to  interfere  Avith  travel.*'"*  And  it  has  been  held  that  a  municipal  corporation, 
which  accepts  the  dedication  of  streets  across  which  a  ditch  has  been  previously 
located  and  a  right  of  way  acquired,  takes  the  same  subject  to  the  prior  rights 
of  the  owners  of  the  ditch,  and  that  the  duty  to  construct  bridges,  whenever  and 
wherever  the  public  necessity  and  convenience  may  require,  and  to  keep  the  same 
in  repair,  devolves  upon  the  city,  and  not  upon  the  ditch  owners.*"*  A  city  may 
not  charge  to  the  owners  the  cost  of  reconstructing. a  flume  across  a  street  unless 
so  empowered.*^" 


114.  CatUn  Land  &  Canal  Co.  v.  Best,  i 
Colo.   App.   481.   31  P,    391. 

115.  Colorado  Consolidated  Land  &  Water 
Co.  V.  Morris.  1  Colo.  App.  401,  29  P.  302. 

116.  Bates  v.  Van  Pelt,  1  Tex.  Civ.  App. 
186.   20  S.  W.   949. 

117.  Greeley  Irr.  Co.  v.  Housa,  14  Colo. 
549,  24  P.  329. 

118.  Ball.  Ann.  Codes  &  St.  Wash.  §  4800, 
does  not  apply  but  action  governed  by  § 
4805.  Suter  v.  Wenatchee  Water  Power  Co., 
35  Wash.   1,   76  P.   298. 

119.  McCarty  v.  Boise  City  Canal  Co.,  2 
Idaho,  225,  10  P.  623;  Shields  v.  Orr  Exten- 
sion Ditch  Co.,   23  Nev.   349,   47  P.  194. 

]30.     Farmers'  High  Line  Canal  &   Reser- 


voir Co.  v.  Westlake,  23  Colo.  26,  46  P.  134. 
In  Kansas,  it  is  held  that  the  duty  of  an 
irrigation  company  to  restore  streets  and 
highways  to  the  condition  of  usefulness  and 
safety  theretofore  existing,  and  to  build  all 
bridges  necessary  to  that  end  is  imposed  by 
the  common  law  independent  of  statute. 
State  V.  Lake  Koen  N.  R.  &  S.  Co.  [Kan.l 
65   P.   681. 

121.  City  ot  Denver  v.  Mullen,  7  Colo.  345 
3  P.  693. 

122.  City  ordinance  requiring  water  to  be 
conveyed  across  streets  in  covered  flumes 
construed  and  held  not  to  render  defendant 
liable  for  cost  of  such  flumes  constructed  by 
city.  Bountiful  City  v.  Il.ee,  27  Utah,  183, 
75  P.   368. 
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S  1.  Jnrlndietion  and  Domicile  of  Parties 
(1187). 

§  2.  Cniuea  for  Divorce  (1128).  Desertion 
(1129).  Imprisonment  (1130).  Causes  Jn 
Discretion  (1131). 

§  3.     Defenses  and  ISxcnsea   (1131). 

$  4.  Practice  and  Procedure  (1132).  Plead- 
ing (1132).  Evidence  and  Proof  (1133).  Ref- 
erence (1134).     Verdicts  and  Findings  (1134). 


New    Trial     (1134). 
Modification    (1134). 
(1136). 
8  S.     Cnstody     and 


(1137), 
§  6. 

(1138), 
§  7. 

§  8. 


Decree,    Vacation,    and 
Costs     (1136).     Review 

Snpport     of     Children 


Adjustment       of       Property       Hlslits 

Kllect  of  Divorce  (1139). 

Foreign  and  Trl1>al  Divorces   (1139). 


§  1,  Jurisdiction  and  domicile  of  parties.^ — Jurisdiction  of  courts  of  the  sub- 
ject of  divorce  is  confined  to  what  is  given  them  by  the  statutes  providing  for 
divorce  and  alimony,  and  cannot  be  conferred  by  appearance^  or  by  the  consent  of 
the  parties.*  A  decree  rendered  by  a  court  whose  jurisdiction  has  been  fraudu- 
lently involved  agaiust  a  nonresident  who  fails  or  refuses  to  appear  is  void.*  On 
a  repeal  of  a  divorce  act,  pending  suits  will  not  be  dismissed  where  there  is  a 
saving  clause.'  The  plaintifE  must  allege"  and  prove  that  he  is  a  bona  fide  resi- 
dent of  the  state^  and  county'  where  the  action  is  brought,  or  by  some  laws  that 
the  offense  was  committed  therein,*  prior  to  the  time  suit  was  instituted.^"  A 
divorce  may  be  granted  a  defendant  on  his  cross  petition,  though  he  is  a  nonresi- 
dent.^* The  domicile  of  the  husband  determines  that  of  the  wife,**  and  a  tem- 
porary absence  of  the  latter  does  not  change  it,"  but  after  he  abandons  her,  it 
depends  on  her  actual  residence.**    Where  defendant  has  left  and  moved  away, 


1.    See  1  Curr.  Ii.  945. 

a.  The  residence  of  one  of  tlie  parties  in 
the  county  wliere  the  action  is  brought  is 
essential,  and  where  the  record  affirmatively 
shows  this  was  not  so,  the  judgment  on  the 
wife's  cross  petition  is  void  and  may  he 
attaclced  collaterally.  Aldrich  v.  Steen  [Neb,] 
100  N.   W.   111. 

3.  Cizelc  V.  Cizek  [Neb.]  99  N,  W.  28. 

4.  Where  husband  went  to  another  state 
and  at  the  end  of  the  required  period  of 
residence  at  once  applied  for  divorce  on  the 
ground  of  desertion,  and  when  it  was  grant- 
ed returned  to  his  former  home,  and  all  the 
circumstances  showed  that  he  had  no  Intent 
of  permanently  leaving  it,  the  court  acquired 
no  jurisdiction  over  the  parties.  Beeman  v. 
Kltzman  [Iowa]   99  N.  W.  171. 

5.  Code  went  into  effect  by  which  divorce 
could  only  be  had  for  adultery,  and  a  suit 
for  divorce  for  desertion  was  dismissed, 
pending  an  appeal.  Congress  passed  a  sav- 
ing act,  and  decree  of  dismissal  was  re- 
versed. Dabney  v.  Dabney,  20  App.  D.  C, 
440. 

a.  Suit  on  ground  of  adultery  of  wife,  and 
no  allegation  that  she  was  ever  In  the  state, 
or  that  the  husband  was  domiciled  there. 
Blake  v.  Dudley  [La.]   36  So.  203. 

7.  The  complainant  must  have  settled 
there  with  intention  of  making  it  her  per- 
manent home.  Miller  v.  Miller  [N.  J.  Err.  & 
App  ]  58  A.  188.  Whether  residence  bona  fide 
a  question  for  the  jury.  Michael  v.  Michael 
[Tex.  Civ.  App.]  79  S.  W.  74. 

8.  Under  Rev.  St.  1898,  §  1208,  providing 
that  divorce  proceedings  may  be  begun  in 
county  where  plaintiff  has  been  a  resident 
for  a  year,  plaintiff  may  sue  for  divorce  for 
adultery  committed  in  another  county,  net- 
withstanding  Const,  art.  8,  §  5,  providing 
that  all  civil  and  criminal  business  arising 
in  a  county  must  be  tried  therein,  Qibbe  v. 
Glbbs,  25  Utah,  382,  78  P.  641. 


9.  No  Jurisdiction  over  suit  for  desertion 
if  the  petitioner  was  a  nonresident,  though 
the  wife  now  In  the  jurisdiction,  it  not  being 
shown  that  the  intention  to  desert  was  not 
formed  until  she  came  there.  Blandy  v. 
Blandy,  20  App.  D.  C.  535.  Shannon's  Code, 
§  4203,  requiring  two  years'  residence  of  pe- 
titioner applies  only  where  the  ground  for 
divorce  arose  outside  of  the  state.  Carter  v. 
Carter  [Tenn.]  82  S.  W.  309. 

10.  Where  plaintiff  was  allowed  to  file  a 
supplemental  petition  setting  up  acts  of  her 
husband  committed  since  suit  was  begun,  a 
judgment  based  primarily  thereon  should  be 
reversed.  Preudenstein  v,  Preudenstein,  110 
La.  424,  34  So.  589. 

11.  The  plaintifE  had  resided  In  the  state 
the  full  statutory  period.  Pine  v.  Pine 
[Neb.]  100  N.  W.  938.  Where  a  wife  sued  for 
divorce  when  she  had  not  been  in  the  state 
for  a  year,  subsequently  after  she  had  been 
in  the  state  for  a  year  filed  a  cross  bill  to 
her  husband's  suit  for  divorce,  the  court 
had  jurisdiction,  as  first  suit  was  presumed 
to  be  abandoned.  Kane  v.  Kane  [Wash.]  77 
P.   842, 

12.  Harris  V.  Harris,  83  App.  Div.  123,  82 
N.  T.  S.  568;  Michael  v.  Michael  [Tex.  CIv. 
App.]  79  S.  W.  74. 

13.  Code  Civ.  Proc.  §  1756  provides  that 
to  obtain  a  divorce  on  the  ground  of  adul- 
tery, the  party  applying  therefor  must  have 
been  a  resident  of  the  state  when  the  offense 
was  committed,  and  when  the  action  was 
begun.  Harris  v.  Harris,  83  App.  Div.  123, 
82  N.  T.  S.  568.  Evidence  showed  that  plain- 
tiff was  a  resident  of  New  York  where  she 
had  an  apartment  and  her  safety  deposit 
vault,  though  as  an  opera  singer  she  was 
away  a  great  deal  of  the  time,  and  defend- 
ant was  bound  by  his  admission  as  to  her 
residence  in  his  answer.  Doeme  v.  Doeme,  89 
N.  T,   S.   215. 

14.  Rev.   St.   1895,   art.   2978,   requiring  six 
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service  must  be  made  by  publication,^'  unless  he  is  personally  served.^'  An  error 
in  the  name  in  publication  will  render  void  the  divorce  based  thereon.^'  Juris- 
diction may  be  obtained  over  one  serving  a  sentence  in  a  penitentiary.^*  If  plain- 
tiff in  a  divorce  action  be  a  resident  of  the  state,  the  fact  that  the  action  is  brought 
in  a  county  in  which  plaintiff  does  not  reside  is  not  jurisdictional.^' 

§  2.  Causes  for  divorce.'" — It  must  always  be  remembered  that  the  elements 
of  a  particular  cause  are  found  by  interpretation  of  the  particular  statute  defining 
that  cause. 

Cruel  treatment  is  the  intentional  infliction  of  bodily  or  mental  pain  on  the 
complainant,  reasonably  justifying  an  apprehension  of  danger  to  life  or  health.^^ 
Mere  bad  temper,^''  laziness,^'  dissatisfaction  with  surroundings,^*  or  excessive  ses- 
nal  indulgence,  where  the  party's  health  is  not  affected,*'  or  the  refusal  of  sexual 
intercourse,*"  has  been  held  to  be  ipsufiieient  evidence"''  of  cruel  and  inhuman 
treatment,  but  the  use  of  vile  names  and  threats,"*  evidently  intended  to  be  exe- 
cuted,"' or  accompanied  with  acts  of  physical  injury,'"  harsh  treatment,'*  acts  of 
brutality  resulting  in  broken  bones,'"  constant  quarreling,"  drunkenness,'*  charges 


months'  residence  In  the  county,  means  act- 
ual physical  presence,  but  where  an  amend- 
ed petition  -wras  filed  three  years  later  set- 
ting up  a  new  cause  of  action,  her  statutory 
residence  could  be  determined  with  reference 
to  the  time  of  the  amendment.  Michael  v. 
Michael   [Tex.  Civ.  App.]   79  S.  W.  74. 

15.  Service  on  defendant  by  leaving  copy 
of  summons  at  her  house  where  she  had 
run  away  was  inelfectual.  Maiello  v.  Mai- 
eUo,  43  Misc.  266,  86  N.  T.  S.  543.  WTiere  de- 
fendant had  lived  with  plaintiff  until  the 
day  before  suit  was  brought,  and  he  had 
then  moved  to  a  foreign  country.  It  was 
proper  to  make  service  by  publication  and 
to  mail  the  summons  to  him  in  the  foreign 
country,  though  he  had  not  resided  there  for 
six  weeks;  provision,  B.  &  C.  Comp.  §  822, 
that  proof  of  publication  shall  be  made  w^ith- 
in  six  months  is  directory  merely.  McFar- 
lane  v.  Cornelius,  43  Or.  513,  73  P.  325. 

16.  Though  the  affidavit  was  not  sufllcient 
to  warrant  publication,  it  was  immaterial 
where  defendant  was  afterwards  personally 
served.  McKlbben  v.  McKibben,  139  Cal.  448, 
73  P.  143. 

17.  A  divorce  based  on  constructive  serv- 
ice on  Minnie  Grober  where  her  true  name 
was  VTilhelmina  Grober  and  she  was  gener- 
ally known  as  Mena,  was  void.  Grober  v. 
Clements,  71  Ark.  565,  76  S.  W.   556. 

18.  Notwithstanding  Bev.  St.  1899,  §  2382, 
suspends  all  civil  rights  of  person  during 
term  of  his  sentence.  Gray  v.  Gray  [Mo. 
App.]   79  S.  W.  505. 

19.  Cochran  v.  Cochran  [Minn.]  101  N.  W. 
179. 

20.  See  1  Curr.  L.  946. 

21.  The  habitual  and  Intemperate  use  of 
morphine  is  not  such  cruelty,  nor  is  It  "ha- 
bitual intoxication."  Bing  v.  Bing,  118  Ga. 
183,  44  S.  B.  861.  Evidence  that  wife  con- 
stantly quarreled  with,  abused  and  insulted 
her  husband,  thereby  injuring  his  medical 
practice  and  that  she  was  a  morphine  eater, 
properly  rejected.  Smith  v.  Smith,  119  Ga. 
239,  46  S.  E.  106. 

22.  Averments  that  a  husband  was  cold 
and  sullen,  pouted  and  refused  to  speak,  that 
he  insisted  the  wife  should  transfer  her 
property  to  him,  refused  to  pay  taxes  on  it 
and  threatened  divorce  proceedings,  did  not 


state  a  case  of  extreme  cruelty  or  wanton 
refusal  to  provide  for  wife.  Downey  v. 
Downey  [Mich.]  97  N.  W.  699. 

23.  That  a  wife  swore,  and  that  though 
she  was  big  and  strong  she  refused  to  cook, 
wash  and  mend  for  her  husband,  but  was 
addicted  to  novel  reading,  was  possessed  of 
an  ungovernable  temper,  was  lazy  and  un- 
tidy, did  not  constitute  cruel  and  inhuman 
treatment.  Baler  v.  Baler  [Minn.]  97  N.  W. 
671. 

24.  Evidence  insufficient  where  the  differ- 
ences only  began  when  husband  lost  his  po- 
sition and  had  to  give  up  his  home,  so  that 
he  asked  his  wife  to  live  again  with  his 
relatives,  and  It  appeared  that  he  was  kind 
to  her.  Kemp  v.  McArthur,  110  La,  248,  34 
So.  431. 

25.  Harkins  v.  Harklns  [Iowa]  99  N.  W. 
154. 

26.  The  persistent  refusal  of  a  wife, 
though  strong  and  robust,  to  accede  to  her 
husband's  request  for  sexual  Intercourse, 
where  it  was  not  shown  that  the  husband 
was  physically  Injured,  was  not  cruelty. 
Varner  v.  Varner  [Tex.  Civ.  App.]  80  S.  W. 
386. 

27.  Divorce  refused  husband.  House  v. 
House   [Va.]   46  S.  B.  299. 

28.  Calling  wife  vile  names  and  threaten- 
ing her  in  the  presence  of  the  children  and 
falling  to  care  for  her  when  sick  showed  ex- 
treme cruelty.  De  Roche  v.  De  Roche,  12  N. 
D.  17,  94  N.  W.  767. 

29.  Benfleld  v.  Benfleld,  44  Or.  94,  74  P. 
495. 

SO.  McKibben  v.  McKibben,  139  Cal.  448, 
73  P.  143. 

31.  That  husband  struck  wife,  and  re- 
fused to  support  and  pay  her  bills,  and  treat- 
ed her  harshly.  Hill  v.  Hill,  112  La,  770,  36 
So.    678. 

32.  Tears  of  extreme  brutality  towards 
his  wife,  culminating  In  Jerking  her  three 
times  from  a  carriage  when  she  was  trying 
to  accompany  her  children  to  a  circus,  and 
thereby  breaking  her  ribs.  W.olverton  v. 
■Wolverton  [Ind.]  71  N.  B.  123. 

33.  Husband  secured  divorce.  Slaughter 
V.  Slaughter  [Mo.  App.]  80  S.  W.  3. 

34.  And  abusive  language  of  w^ife.  O'Sul- 
llvan  V.  O'Sullivan  [Wash.]  77  P.  806. 
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of  unfaithfTilness/"  unless  not  made  in  the  presence  of  others/'  nnhealthfnl  sexual 
excess/'  or  any  treatment  which  endangers  the  life  or  health  of  the  other  party, 
or  which  renders  one's  condition  intolerable/*  and  their  living  together  insupport- 
able/* is  sufficient  evidence.*"  By  allowing  third  parties  to  abuse  and  mistreat 
his  wife,  the  husband  becomes  legally  answerable  for  the  same.*^ 

Intolerable  indignities,  as  a  cause  for  divorce,*"  refer  to  a  course  of  treatment 
rendering  living  together  intolerable,  and  difEers  from  cruelty,  which  may  con- 
sist of  a  single  act  endangering  life  or  health.*" 

Desertion.** — To  constitute  desertion,  there  must  be  an  actual  abandonment  of 
the  other  party,*"  with  an  intent  to  desert,*'  which  is  not  shown  where  correspondence 
is  maintained,  evincing  mere  absence,*'  or  where  the  party  originally  left  for  a 
legitimate  purpose,**  unless  proper  search  has  been  made.*°  A  wife  refusing  to 
join  her  husband  in  his  new  home  is  guilty  of  desertion,'"'  but  she  is  deserted  where 
she  is  abandoned  without  her  fault,"^  though  she  acquiesces  therein,"*"  or  is  driven 
away,"'  and  is  entitled  to  a  divorce  unless  her  husband  in  good  faith"*  makes  a 


35.  Repeated  false  charges  that  his  wife 
was  unchaste  and  that  he  was  not  the  father 
of  her  youngest  child,  which  charges  injured 
her  health.  Turner  v.  Turner,  122  Iowa,  113, 
97  N.  W.  997.  To  charge  that  his  wife  is  un- 
faithful in  the  presence  of  his  child  and 
others  is  ground  for  separation.  Smith  v. 
Smith,  92  App.  Div.  442,  87  N.  T.  S.  137. 

36.  Harkins  v.  Harkins  [Iowa]  99  N.  W. 
154. 

37.  To  entitle  a  wife  to  a  divorce  on '^  the 
ground  of  excessive  sexual  demands,  consti- 
tuting cruelty,  It  is  not  necessary  to  show 
unwillingness  on  her  part,  to  prove  that  she 
used  force  or  violent  words.  Ridley  v.  Rid- 
ley  [Iowa]   100  N.  "W.  1122. 

38.  That  a  wife  used  abusive  epithets,  re- 
fused to  cook,  though  well,  got  into  violent 
fits  of  anger,  complained  of  husband's  cook- 
ing, and  accused  him  of  adultery  and  incest 
was  sufficient  to  entitle  a  husband  to  a  di- 
vorce.    McGee  v.  McGee  [Ark.]   80  S.  W.  679. 

39.  Husband  neglected  his  wife,  ceased  to 
provide  clothes,  applied  vile  epithets  and 
even  struck  her.  Duhon  v.  Duhon,  110  La. 
240,   34  So.    428. 

40.  De  Roche  v.  De  Roche,  12  N.  D.  17,  94 
N.  W.  767. 

41.  A  husband  who  requires  his  wife  to 
live  with  his  mother,  who  treats  her  with 
extreme  cruelty.  Is  himself  guilty  of  extreme 
cruelty.  Dakln  v.  Dakin,  1  Neb.  Unoff.  457, 
95  N.  W.   781. 

42.  The  wife  obiected  to  farm  work,  early 
hours,  and  that  she  was  not  allowed  to  go 
to  town.  The  husband  had  built  her  a  house 
and  treated  her  kindly,  but  she  abused  him, 
failed  to  care  for  him  when  sick,  and  divorce 
was  allowed  the  husband.  Shy  v.  Shy  [Mo. 
App.]  78  S.  W.  299.  Unjust  accusations  of 
unfaithfulness  are  Intolerable  Indignities, 
but  are  not  ground  for  divorce  where  wife's 
indiscreet  conduct  caused  them.  Ashburn  v. 
Ashburn,  101  Mo.  App.  365,  74  S.  W.  394. 

43.  Indignities  justifying  divorce,  where 
wife  was  forced  to  submit  to  excessive  sex- 
ual Intercourse,  In  and  out  of  season,  by 
which  her  health  was  injured.  Krug  v. 
Krug,  22  Pa.  Super.  Ct.  572. 

44.  See  1  Curr.  L..  946. 

45.  The  commission  of  adultery  by  hus- 
band at  places  other  than  the  dwelling  place 
of  the   parties    is   not    a   constructive  deser- 


tion by  him.     Iiake  v.  L^ike   [N.  J.  Bq.]  56  A. 
296. 

46.  Burden  of  proof  on  plaintiff  to  show 
it.     Tillls  V.  TllUs  [VT^.  Va.]  46  S.  B.  926. 

47.  Wife  was  left  to  shift  for  herself,  and 
husband  was  on  government  service  in  the 
West  Indies,  but  they  had  corresponded  and 
she  had  acknowledged  a  Christmas  gift. 
MoDonough  v.  McDonough,  20  App.  D.  C.  46. 

48.  Husband  left  wife  for  express  purpose 
of  seeking  employment,  and  there  was  no 
proof  of  any  change  of  purpose,  except  his 
continued  absence.  Oliver  v.  Oliver  [N.  J. 
Eq.]    57  A.  1033. 

49.  Where  husband  left  wife  with  noth- 
ing at  the  time  to  show  that  he  did  not  in- 
tend to  return,  and  It  appeared  that  she  had 
made  proper  search  and  inquiry  for  him,  a 
decree  would  be  granted.  Alward  v.  Al- 
ward   [N.  J.  Bq.]   65  A.  996. 

50.  A  husband  who  establishes  a  new 
home,  and  requests  and  provides  means  for 
his  wife  to  join  him,  is  not  guilty  of  deser- 
tion, nor  Is  his  subsequent  failure  to  support 
his  wife,  who  refuses  to  Join  him,  a  cause 
for  divorce.  Roby  v.  Roby  [Idaho]  77  P. 
213.  Where  a  w^ife  without  Just  cause  re- 
fuses to  live  with  her  husband,  his  failure  to 
support  her  is  not  ground  for  divorce.  Isaacs 
v.  Isaacs  [Neb.]   99  N.  W.  268. 

51.  One  year.  Ky.  St.  1903,  §  2117.  Hus- 
band sent  wife  away,  though  she  was  not 
at  fault,  and  avowed  that  he  would  not  live 
with  her  again.  Hall  v.  Hall,  25  Ky.  L.  R. 
1304,   77  S.  W.  668. 

52.  Where  a  husband  deserted  because  his 
wife  refused  to  support  him  In  idleness,  her 
acquiescence  therein  would  not  necessarily 
bar  her  from  obtaining  a  divorce,  as  the  duty 
of  a  deserted  wife  to  invite  a  return,  differs 
from  that  of  a  deserted  husband.  Wilson  v. 
Wilson   [N.  J.  Eq.]   57  A.  552. 

53.  Failure  of  a  husband  to  supply  his 
wife  with  money  or  the  necessaries  of  life 
does  not  warrant  her  leaving  him  and  ob- 
taining a  divorce  on  the  ground  of  desertion 
after  the  statutory  period  of  separation  has 
elapsed.  Farrier  v.  Farrier  [N.  J.  Eq.]  68  A. 
1079. 

54.  Where  a  husband  did  not  return  after 
a  summer  vacation,  feigning  illness,  and 
then  after  over  a  year  sent  a  registered  let- 
ter to  his  wife,  stating  that  he  had  rented 
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reasonable  effort  to  induce  her  to  return."  Where  the  husband  does  make  the 
effort/"  or  the  facts  show  that  it  would  be  unavailing^  he  is  entitled  to  the  divorce."' 
Separation  under  a  decree  of  court/'  or  that  was  mutually  acquiesced  in/'  or  that 
was  the  result  of  agreement,*"  unless  such '  agreement  was  secured  by  coercion/^ 
or  that  occurs  while  one  of  the  parties  is  insane/^  or  while  a  divorce  suit  is  pend- 
ing/* cannot  be  counted  as  part  of  the  period  of  desertitSn.**  Persistent  refusal 
of  reasonable  matrimonial  intercourse  is  not  desertion/^  or  evidence  thereof,  unless 
so  made  by  statute,  as  in  California.*^  In  Louisiana,  the  statute  requires  notice 
of  abandonment  to  be  given.'' 

Habitiuil  drunkenness  is  a  cause  for  divorce  in  some  states." 
Imprisonment. — In  Minnesota,  a  subsequent  sentence  to  imprisonment  in  the 
state  prison  is  a  cause  of  divorce,"'  and  in  Missouri,  the  conviction  of  a  felony.'" 

Yoluntary  separation    for  the  space  of  five  years  is  a  gi-ound  for  divorce  in 
Wisconsin." 


apartmenta  and  wanting'  her  to  move  in, 
the  question  of  the  good  faith  of  the  offer 
was  for  the  jury.  Gordon  v.  Gordon,  208  Pa. 
188,  57  A.  525. 

55.  Where  wife  leaves  husband  because  of 
his  cruelty.  It  is  his  duty  within  two  years 
to  apply  to  her  to  restore  the  marital  rela- 
tions, giving  her  reasonable  assurance  of  his 
sincerity  and  of  her  safety.  Allowing  her  to 
think  that  he  was  living  in  adultery  would 
prevent  hia  offer  to  return  terminating  the 
desertion.  Lister  v.  Lister  [N.  J.  Eq.]  55  A. 
1093.  The  demand  of  a  husband  that  his 
wife  come  and  live  with  him  should  be  cor- 
roborated to  entitle  him  to  a  divorce  for  de- 
sertion. Gunther  v.  Gunther  [N.  3.  Bq.]  57 
A.  1016. 

.■se.  Husband  entitled  to  divorce  for  deser- 
tion where  wife  left  partly  because  of  his 
unjustifiable  conduct,  but  he  had  used  every 
reasonable  effort  to  induce  her  to  return. 
Ashburn  v.  Ashburn,  101  Mo.  App.  365,  74  S. 
W.  394. 

57.  Husband  entitled  to  divorce  from  wife 
because  of  desertion,  though  he  made  no  ef- 
forts to  Induce  her  to  return,  where  facts 
showed  she  had  a  settled  determination  to 
leave,  and  that  it  was  not  the  Impulse  of  the 
moment.  Hall  v.  Hall  [NT.  J.  Err.  &  App.] 
55  A.  300. 

88.  A  decree  in  a  foreign  state  that  a  wife 
was  living  apart  from  her  husband  for  Jus- 
tifiable cause  prevented  her  absence  from 
constituting  desertion.  Taylor  v.  Taylor  [N. 
H.]    57  A.  654. 

.59.  Where  the  parties  lived  apart  for  18 
vears  without  either  applying  for  divorce,  it 
was  proper  to  And  that  the  desertion  was 
with  her  consent,  and  her  subsequent  re- 
fusal to  resume  marital  relations  with  her 
husband  constituted  desertion  entitling  him 
to  a  divorce.  McMullIn  v.  McMuUin,  140  Cal. 
112,   73   P.   808. 

00  A  wife  cannot  have  a  decree  for  de- 
sertion where  they  lived  apart  in  conse- 
quence of  a  written  agreement  of  separa- 
tion Power  V.  Power  IN.  J.  Bq.]  55  A.  111. 
Where  a  wife  leaves  a  husband  on  account 
of  his  cruelty,  but  continues  to  receive  a 
competent  support   from  him    there   was   no 

desertion  to  entitle  her  to  a  divorce.     G 

desertion  lo^    ^     ^^^    ^^    ^     ^^^      .^^^^^    ^ 

w'ife  after  being  abandoned  receives  monthly 
sums  from  her  husband  for  seven  years.  In 
accordance   with   an   agreement   prepared  by 


her  attorney,  ahe  cannot  sue  for  divorce  be- 
cause of  desertion,  on  breach  of  agreement, 
but  the  husband's  liability  for  maintenance 
revives.  Barclay  v.  Barclay  [Md.]  56  A.  804. 
01.  A  husband  who  has  separated  from 
his  wife  may  be  guilty  of  desertion,  though 
he  continues  to  support  her  In  accordance 
with  articles  of  separation,  if  it  is  shown 
that  he  Is  the  one  who  insisted  on  the  sepa- 
ration. Power  V.  Power  [N.  J.  Err.  &  App.] 
58  A.  192. 

62.  Time  wife  was  found  insane  cannot 
be  included  In  computing  the  period  of  her 
desertion.  Blandy  v.  Blandy,  20  App.  D.  C. 
535.  That  defendant  is  insane  will  not  bar 
plaintiff  a  divorce  for  desertion,  where  de- 
fendant was  sane  for  the  statutory  three 
years  after  abandonment.  Fisher  v.  Fisher, 
54  W.  Va.  146,  46  S.  E.  118. 

63.  The  time  during  which  a  divorce  suit 
Is  pending  cannot  be  considered  in  comput- 
ing the  length  of  desertion,  as  that  Is  a  jus- 
tifiable separation.  Quaere:  If  such  pro- 
ceedings break  the  continuity  of  the  period 
of  desertion.  Johnson  v.  Johnson  [N.  J.  Eq.] 
56  A.   708. 

64.  65.  That  a  wife  without  physical  ex- 
cuse refuses  to  have  sexual  Intercourse  with 
her  husband  does  not  entitle  him  to  divorce 
because  of  desertion,  where  she  fulfilled  all 
the  other  duties  of  the  relation.  Pratt  v. 
Pratt,   75  Vt.   432,   56  A.  86. 

66.  Civ.  Code,  §  96,  where  health  does  not 
make  the  refusal  necessary.  Evidence  of  re- 
fusal by  wife  for  four  weeks  Immediately 
following  her  marriage,  Insufficient.  Hayes 
V.  Hayes  [Cal.]  78  P.  19. 

67.  The  summons  and  notices  required  to 
be  given  under  art.  145,  Civ.  Code,  in  order 
that  the  abandonment  of  the  wife  shall  ap- 
pear, may  be  given  at  longer,  but  not  at 
shorter,  Intervals  than  the  code  fixes.  Derby 
V.  Dancey,  112  La.  891,  36  So.  795. 

68.  Evidence  sufficient  which  showed  ha- 
bitual drunkenness  and  that  he  was  guilty 
of  adultery  which  he  did  not  deny.  Million 
V.  Million  [Mo.  App.]   80  S.  W.  290. 

69.  But  indefinite  sentence  to  imprison- 
ment in  the  State  Reformatory  is  not.  Dion 
V.  Dion    [Minn.]   100  N.  W.  4. 

70.  Rev.  St.  1899,  §  2921.  Gray  v.  Gray 
[Mo.  App.]  79  3.  W.  505. 

71.  Evidence  aufflclent.  Williams  v.  WU- 
llnms  [Wis.]  99  N.  W.  431. 
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Causes  m  discretion. — In  Washington,  a  divorce  may  be  granted  for  any  othei 
cause  deemed  by  the  court  suflaeient,  and  on  being  satisfied  that  the  parties  can 
no  longer  live  together.'" 

§  3.  Defenses  and  excuses.'"^ — In  a  suit  for  separation  for  cruel  and  inhuman 
treatment,  the  misconduct  of  plaintifE  may  be  set  up  as  a  defense.'* 

Insanity  of  defendant  is  an  excuse  for  her  misconduct.'^ 

A  divorce  may  be  refused  because  the  matter  is  res  judicata.'* 

Becnmination  is  a  showing  by  defendant  of  any  cause  of  action  against  plain- 
tiff," or  of  mutual  guilt,'*  as  proof  of  cruelty,"  cruel  and  inhuman  treatment,'" 
desertion,'^  prostitution,*^  or  adultery,*'  and  is  a  good  defense  unless  the  offense 
has  been  condoned;'*  since  to  entitle  one  to  a  decree  of  absolute  divorce  the  ap- 
plicant must  be  an  innocent  part)'."* 

Collusion  is  an  agreement  betweeen  the  parties  to  procure  a  divorce,  which  the 
court  would  not  grant  if  the  facts  were  known,'"  and  it  is  proper  to  dismiss  a  peti- 
tion in  ex  parte  proceeding  where  testimony  is  such  as  to  excite  grave  suspicion  of 
collusion." 

Connivance  is  a  defense"  to  an  action  for  divorce  for  the  particular  act  con- 
nived at." 

Oondonement  is  conditional  forgiveness,'"  and  may  be  express  or  implied."' 


73.  Sodomy  held  suffloient  cause  [2  Ball. 
Ann.  Coaes  &  St.  §  5716].  Poler  v.  Poler,  82 
Wash.  400,   73  P.  372. 

73.  See  1  Curr.  L.  947. 

74.  It  was  error  to  limit  defendant's  proof 
to  acts  occurring  contemporaneously  with 
the  specific  acts  of  cruelty  set  up  In  the  com- 
plaint; be  should  be  allowed  to  show  what 
their  previous  married  life  was  [Code  Civ. 
Proc.  I  1765].  Powers  v.  Powers,  84  App. 
Dlv.  6«8,  82  N.  T.  S.  1022. 

75.  Evidence  insufficient  to  show  that  the 
wife  was  not  accountable  for  committing 
adultery  by  reason  of  mental  weakness. 
Schieck  v.  Schleck  [Neb.]   97  N.  "W.  474. 

76.  A  wife  who  had  failed  In  a  suit  to  set 
aside  a  deed  for  fraud  and  for  alimony  for 
desertion  was  barred  from  suing:  to  set  aside 
deed  and  for  divorce  for  same  cause.  Greer 
V.  Greer,  142  Cal.  519,  77  P.  1106. 

77.  Civ.  Code,  §  170;  charge  of  cruelty 
where  divorce  was  asked  for  adultery.  Bor- 
deaux V.  Bordeaux   [Mont.]   75  P.  524. 

78.  Where  each  party  charges  the  other 
with  grossly  improper  conduct,  inconsistent 
with  conjugal  duty  and  fidelity,  the  evidence 
tending  to  show  that  neither  was  innocent, 
both  petition  and  cross  bill  are  properly  dis- 
missed. Wells  V.  Wells  [Mo.  App.]  82  S.  W. 
1103. 

79.  Wife's  conduct  bars  her  from  divorce 
because  of  cruelty.  Weaver  v.  Weaver,  110 
La.  265,  34  So.  438. 

SO.  Divorce  refused  wife  where  it  ap- 
peared that  she  was  irritable  and  the  par- 
ties were  quite  evenly  matched,  and  "she 
thought  that  If  it  came  right  down  to  a 
rough  and  tumble  fight,  she  could  lick  him." 
Jones  V.  Jones  [Or.]  77  P.  134. 

81.  The  husband's  desertion  of  his  wife 
for  the  statutory  period  will  bar  his  securing 
a  divorce  because  of  her  subsequent  adul- 
tery though  the  defense  is  not  pleaded. 
Rapp  V.  Rapp   [N.  J.  Eq.]   68  A.  167. 

82.  Though  the  husband  defaults,  as  the 
state  Is  a  party  under  B.  &  C.  Comp.  5  B64. 
Earle  v.  Barle,   43  Or.  298,  72  P.  97«. 


83.  A  wife  guilty  of  adultery  cannot  ob- 
tain a  divorce  on  the  ground  of  abandon- 
ment. Elkenbury  v.  Burns  [Ind.  App.]  70  N. 
B.   837. 

84.  Where  the  adultery  of  the  wife  has 
been  condoned,  it  will  not  bar  her  from  se- 
curing a  divorce  because  of  his  cruel  and 
Inhuman  conduct.  Wabeke  v.  Wabeke 
[Iowa]   98  N.  W.  559. 

85.  Whether  an  absolute  or  limited  di- 
vorce shall  be  granted  depends  not  on  the 
prayer  of  the  pleading  but  lies  in  the  dis- 
cretion of  the  court  considering  their  con- 
duct. McKnIght  V.  McKnight  [Neb.]  98  N. 
W.   62. 

86.  That  the  parties  compromised  three 
Independent  actions  for  the  recovery  of  the 
wife's  property  Is  Insufficient  to  show  that 
a  divorce  obtained  on  the  ground  of  adultery 
was  the  result  of  collusion,  where  there  was 
no  evidence  that  the  wife  procured  or  con- 
nived at  her  husband's  adultery,  or  had 
knowledge  of  it  until  long  afterwards. 
Doeme  v.  Doeme,  96  App.  Div.  284.  89  N.  T. 
S.  215.  Divorce  refused  as  evidence  tended 
to  show  collusion.  Galloway  v.  Galloway, 
92   App.  Div.    300,   86   N.   T.   S.   1078. 

87.  Suit  by  husband  for  divorce  for  adul- 
tery, w^here  It  appeared  he  had  left  his  wife 
a  few  days  aftftr  marriage  and  she.  pretend- 
ing he  was  dead,  had  married  another.  Jones 
V.   Jones,   20   App.   D.   C.    38. 

88.  In  an  action  for  divorce  on  the  ground 
of  adultery,  the  fact  that  petitioner  has  com- 
mitted adultery,  or  has  connived  at  or  not 
done  his  best  to  prevent  defendant  from 
committing  adultery,  will  prevent  him  from 
securing  a  decree.  ,  Thornton  v.  Thornton 
[N.  J.  Bq.]   58  A.  647. 

89.  Connivance  by  husband  at  an  act  of 
adultery  of  his  wife  will  not  bar  divorce  for 
subsequent  act  of  adultery,  but  dismiss^il 
of  suit  for  divorce  for  act  of  adultery  will 
bar  a  suit  for  a  prior  act,  unless  it  was  not 
then  known  to  plaintiff.  Vlertel  v.  Viertel, 
99   Mo.    App.    710,    75    S.   W.    187. 

90.  Where    a    husband    resumed    abusing 
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A  condonation  of  extreme  and  repeated  cruelty  was  not  inferred  from  a  single  act  of 
sexual  intercourse/^  but  a  condonation  of  adultery  was  inferred  from  cohabitation 
for  a  month/''  with  full  knowledge  of  the  facts/*  though  there  was  no  actual  for- 
giveness."^  Condoned  cruelty  may  be  revived  by  subsequent  misconduct,  even  if 
such  misconduct  be  not  in  itself  sufficient  to  warrant  a  divorce."' 

§  4.  Practice  and  procedure.  Practice  in  general.^'' — It  is  bad  practice  to 
admit  service  of  original  writ."'  In  default  cases,  the  trial  judge  represents  the 
state.'"  The  general  public,  even  with  the  consent  of  the  parties,  cannot  be  excluded 
from  the  trial.^ 

The  process  must  confer  jurisdiction  adequate  to  the  relief  sought;*  for  in- 
stance it  must  be  in  personam  if  alimony  is  to  be  decreed.* 

Pleading* — The  complaint  must  well  plead  the  particular  cause  relied  on." 
Where  many  averments  in  an  action  for  separation  for  cruel  and  inhuman  treat- 
ment relate  to  the  general  course  of  conduct,  a  bill  of  particulars  will  not  be  or- 
dered." Allegations  defective  before  judgment  may  be  sufficient  afterward'  or  on 
appeal.'  Defenses  should  be  pleaded,"  or  if  in  evidence,  the  pleading  will  be  amend- 
ed" where  there  is  no  surprise.'^^  Allegations  sufficient  to  support  alimony  should 
be  included  if  that  relief  be  asked.^''    Defendant  in  a  suit  for  separation  and  sep- 


hla  wife  the  very  next  day  after  he  claimed 
his  cruel  treatment  had  been  condoned,  there 
was  no  condonement.  EUithorpe  v.  Blli- 
thorpe  [Iowa]  100  N.  W.  328.  Reconciliation 
in  Louisiana  has  the  same  effect  as  condona- 
tion in  the  common-law  states.  Hill  v.  Hill, 
112  La.   770,    36   So.    678. 

91.  Failure  to  apply  for  divorce  for  mar- 
ital offense  Implies  condonation.  McMullin 
V.  McMullin,  140  Cal.  112,  73  P.  808.  Where 
husband  sued  for  divorce  on  ground  of  adul- 
tery, the  wife  cannot  set  up  his  impotency 
as  a  defense  where  she  had  not  done  so  in 
a   previous   divorce    suit,    but   had   continued 

to  receive  support  from  him.    G v.  G 

[N.  J.  Bq.]   56  A.  736. 

92.  The  fact  that  on  returning  home  late 
at  nig-ht  with  her  husband,  after  several  of 
her  ribs  had  been  broken  because  of  his 
cruelty,  she  cohabited  with  him  that  night, 
but  left  the  next  morning  and  brought  suit 
for  divorce,  did  not  show  condonation.  Wol- 
verton  v.  Wolverton   [Ind.]    71  N.   E.  123. 

93.  Plaintiff  knew  of  his  wife's  adultery 
within  a  few  days  of  its  commission,  but  con- 
tinued to  occupy  the  same  room  with  her 
for  a  month  longer.  Bordeaux  v.  Bordeaux 
[Mont.]    75    P.    524. 

94.  Adultery  is  not  condoned  by  cohabita- 
tion unless  plaintiff  did  so  with  full  knowl- 
edge of  facts  sufficient  to  warrant  a  belief 
as  to  defendant's  guilt,  which  was  not  so 
here  where  he  explained  the  facts  and  de- 
nied' his  guilt.  Harris  v.  Harris,  83  App. 
Div.  123,  82  N.  T.  S.  568. 

95.  Where  there  is  sexual  Intercourse  be- 
tween husband  and  wife,  after  the  former's 
knowledge  of  the  latter's  adultery,  though 
there  is  no  forgiveness,  the  offense  has  been 
condoned.  Rogers  v.  Rogers  [N.  J.  Ba.]  58 
A.   822. 

96.  Cochran  v.  Cochran  [Minn.]  101  N.  W. 

179. 

»7.    See  1  Curr.  L.  948. 

98.  There  should  be  personal  service  of 
the  "original  writ  in  divorce  cases.  Where 
personal  service  cannot  be  had  the  return 
should  be  non  est.  Palmer  v.  Palmer  [Del. 
Super.]    57    A.    533. 


99.  It  is  his  right  £ind  duty  to  inquire  of 
the  parties  themselves  as  to  any  matri- 
monial offenses.  Eikenbury  v.  Burns  [Ind. 
App.]    70   N.   B.    837. 

I.  But  persons  of  immature  years  may  be 
so  excluded.  Harkins  v.  Harkins  [Iowa]  99 
N.   W.   154. 

a.  See  ante,  i  1.  Also  see  Process,  2  Curr. 
L.  1259. 

3.  See  Alimony,  3  Curr.  L.  146. 

4.  See  1  Curr.  L.  948. 

5.  Allegations  of  adultery  held  sufficient. 
Lawrence   v.   Lawrence   [Ala.]    37   So.    379. 

6.  Earle  v.  Barle,  79  App.  Dlv.  631,  79  N. 
T.   S.   613. 

7.  A  petition  that  defendant  abused  and 
taunted  plaintiff  and  falsely  accused  him  was 
detective  before  judgment  as  being  In  the 
nature  of  a  conclusion  of  law,  but  was  good 
alterwarda.  Slaughter  v.  Slaughter  [Mo. 
App.]   80  S.  W.  3. 

8.  Where  plaintiff  failed  to  demur  and 
made  no  objection  to  the  introduction  of 
evidence  in  support  of  a  cross  bill,  it  was 
too  late  to  question  the  sufficiency  of  the 
allegations  on  an  appeal.  Dakin  v.  Dakin, 
1  Neb.  Unoff.   457,  95  N.  W.  781. 

9.  Recrimination  Is  a  countercharge  which 
should  be  pleaded  in  order  to  be  available, 
unless  complainant  in  putting  in  his  own 
case,  himself  shows  his  own  guilt.  Rapp  v. 
Rapp   [N.  J.  Eq.]    58  A.  167. 

10.  Matter  In  condonation  having  been 
admitted  In  evidence  without  objection, 
though  not  pleaded,  a  supplemental  answer 
setting  It  up  will  be  allowed.  Wilkins  v. 
Wilkins    [N.   J.   Eq.]    68  A.   821. 

II.  Defendant  was  allowed  to  amend  her 
pleading  by  setting  up  the  connivance  by 
petitioner  in  her  adultery,  no  surprise  being 
alleged.  Thornton  v.  Thornton  [N.  J.  Eq.] 
58   A.   647. 

12.  To  obtain  the  allowance,  pending  di- 
vorce proceedings,  out  of  the  liusband's  es- 
tate, the  wife  must  set  out,  in  her  bill  or 
answer,  the  estate  of  the  husband,  or  that 
he  has  property  out  of  which  such  allow- 
ance can  be  granted.     Lawrence  v.  Lawrence 


3  Cur.  Law. 


DIVOECE  §  4. 


1133 


arate  support  cannot  have  his  answer  stricken  out  and  be  prevented  from  presenting 
a  defense  because  of  his  contempt.^*  The  practice  of  filing  a  cross  petition  for 
divorce  is  well  established.** 

Evidence  and  proof. ^^ — The  burden  of  proof  must  be  met  by  a  preponderance  of 
evidence  of  the  ground  or  defense  pleaded.*'  Corroboration  is  necessary,"  unless 
it  is  clear  that  there  is  no  collusion.**  The  circumstantial  evidence*"  necessary  to 
show  adultery  need  not  be  irreconcilable  with  the  theory  of  innocence,  but  it  is 
sufficient  if  there  is  a  fair  preponderance  of  evidence,^"  as  by  proof  of  circumstances 
which  raise  a  presumption  of  unlawful  intimacy,  though  the  direct  fact  is  not 
proved."*  That  one  was  discovered  in  a  compromising  situation,""  or  was  suffering 
from  venereal  disease,"'  is  sufficient.  The  resumption  of  marital  relations  is  evi- 
dence of  condonation,"*  but  is  not  conclusive.""  Confessions  of  a  party  may  be  of 
slight  value,"*  but  the  testimony  of  either  is  competent."^  Admissions  are  compe- 
tent evidence  for  the  purpose  of  defeating  a  divorce."'  Proper  foxmdation  must  be 
laid  to  render  letters  admissible.""  Evidence  of  reputation  is  inadmissible  where 
it  is  not  questioned."*     It  is  essential  to  prove  a  marriage.'*    Where  a  party  marries 


[Ala.]    87   So.   879.     See   Alimony,   3   Curr.   L. 
146. 

13.  Const.  TT.  S.  Amend.  14,  against  taking 
property  without  due  process  of  law.  Sib- 
ley V.  Sibley,  76  App.  Dlv.  132,  12  Ann.  Cas. 
135,    78   N.    T.    S.    743. 

14.  Wilklns  V.  Wilklns  [N.  J.  Eq.]  58  A. 
821. 

15.  See   1   Curr.  L..    948. 

16.  Evidence  Insufflclent  to  show  cruelty 
a  cause  of  divorce.  Plynn  v.  Dreyfus,  112 
La.  861,  36  So.  758.  Evidence  sufficient  to 
Justify  wife  in  leaving  husband's  home  be- 
cause of  his  cruel  conduct.  Baler  v.  Baler 
[Minn.]  97  N.  "W.  671.  Evidence  held  suffi- 
cient to  show  willful  desertion  by  the  hus- 
band and  no  bona  fide  attempt  to  effect  a 
reconciliation  and  resumption  of  the  mari- 
tal relation.  Stevens  v^  Stevens,  210  111. 
362,   71  N.   B.   327. 

17.  Divorce  for  desertion  cannot  be 
granted  on  the  uncorroborated  evidence  of 
the  petitioner.  Cotter  v.  Cotter  [N.  J.  Bq.] 
58  A.  73;  Farrier  v.  Farrier  [N.  J.  Bq.]  58  A. 
1079. 

18.  McMulUn  v.  McMullln,  140  Cal.  112,  73 
P.  808. 

19.  Evidence  sufficient  to  show  adultery. 
— ^Harris  v.  Harris,  83  App.  Div.  123,  82  N. 
T.  S.  568.  Evidence  Insufficient  to  show 
adultery;  dissent.  Schulze  v.  Schulze,  83 
App.  Div.  375,  82  N.  T.  S.  266;  Glbert  v. 
Randazzo,  112  La.  1055,  36  So.  852.  Evidence 
held  Insufficient  to  prove  adultery  by  the 
husband.  Farrier  v.  Farrier  [N.  J.  Bq.]  58 
A.  1079.  Evidence  held  sufficient  in  suit  for 
divorce  by  the  husband  to  show  adultery  by 
the  wife.  Matthews  v.  Matthews  [N.  J.  Bq.] 
58  A.  1047.  Evidence  insufficient  to  show 
wife  mentally  irresponsible  when  she  com- 
mitted adultery.  Schieck  v.  Schleck  [Neb.] 
97  N.  W.  474.  Not  reversible  error  to  ex- 
elude  competent  evidence  of  wife's  adultery 
when  divorce  was  granted  on  that  ground. 
Pauly  V.  Pauly  [Okl.]   76  P.  148. 

20.  Evidence  of  adulterous  act  prior  to 
one  alleged  Is  admissible  to  show  desire. 
Roth  V.   Roth,   90   App.   Dlv.   87,   85   N.  T.   S. 

ai.    Heyman  v.  Heyman  [111.]  71  N.  E.  591. 

22      Evidence    sufficient    that    plaintiff    on 

return    home    In    early    morning    found    his 


wife   in   bed  with   a  boarder.     Hall   v.   Hall, 
43  Or.  619,  75  P.  141. 

23.  That  husband  was  suffering  from 
venereal  disease  and  wife  was  not  is  suffi- 
cient evidence  of  the  former's  adultery, 
Thornton  v.   Thornton    [N.   J.  Eq.]    58  A.   647. 

24.  Rogers  v.  Rogers  [N.  J.  Bq.]  58  A. 
'<22. 

25.  The  fact  that  a  wife  resumed  marital 
relations  after  knowledge  that  her  husband 
was  suffering  from  venereal  disease  which 
he  claimed  was  a  result  of  a  sprain  does  not 
show  condonation.  Wilklns  v.  Wilklns  [N. 
J.  Eq.]    58  A.   821. 

26.  Evidence  of  confessions  made  by  the 
wife  of  her  adultery  to  a  servant  girl  was 
insufficient  where  the  latter  was  named  as 
co-respondent  by  the  wife  in  her  answer. 
Jewell  V.  Jewell,  89  N.  T.  S.   166. 

27.  A  husband  or  wife  Is  not  compellable 
to  give  evidence  in  an  action  for  divorce  on 
account  of  adultery.  Schaab  v.  Schaab  [N. 
J.  Err.   &  App.]   57  A.  1090. 

28.  Tlllis  V.   TUlis    [W.   Va.]    46    S.   E.    926. 

29.  In  a  suit  for  divorce  for  adultery.  It 
was  Incompetent  to  admit  letters  without 
showing  who  wrote  them,  or  that  they  were 
addressed  to  or  received  by  defendant.  Don- 
nelly V.  Donnelly,  25  Ky.  L.  R.  1543,  78  S. 
W.   182. 

30.  Evidence  of  witnesses  who  knew  lit- 
tle of  the  actual  conduct  of  the  parties,  that 
from  their  knowledge  of  the  reputation  of 
the  parties,  they  did  not  believe  the  husband 
could  safely  live  with  his  wife,  was  opinion 
evidence  and  inadmissible.  House  v.  House 
[Va.]  46  S.  E.  299.  Proper  to  exclude  evi- 
dence of  reputation  of  defendant  as  a  moral 
and  law  abiding  man  where  It  was  not  ques- 
tioned, in  an  action  for  divorce  for  sodomy. 
Poler  V.  Poler,   32  Wash.   400,  73  P.   372. 

31.  Sufficiency  of  evidence  In  an  action 
for  separation  and  alimony  by  the  wife,  to 
show  a  legal  marriage  Justifying  a  judg- 
ment of  separation  and  allowance  of  ali- 
mony on  a  finding  of  abandonment  and  re- 
fusal to  support,  regardless  of  a  prior  mar- 
riage of  plaintiff,  the  other  party  to  which 
had  disappeared  and  was  supposed  to  be 
dead.  Taylor  v.  Taylor,  173  N.  T.  266,  65  N. 
E.  1098.  See  note  on  proof  of  termination 
of  former  marriage,  89  Am.  St.  Rep.  198. 
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when  her  first  husband  is  living,  there  is  a  presumption  that. the  first  marriage  has 
been  dissolved.^'''  The  judgment  roll  of  a  prior  action  for  alimony  is  admissible  in 
evidence,  though  an  appeal  is  pending." 

Reference.'^* — Where  the  court  refuses  to  confirm  the  report,  leave  to  submit 
further  proof  should  be  given,'^  or  further  reference  ordered  before  a  new  referee." 

Verdicts  and  findings.^'' — The  issue  of  marriage  need  not  be  submitted  to  a 
jury,'*  but  after  a  verdict,  a  party  is  entitled  to  notice  of  application  for  judg- 
ment.'* Findings  should  be  separate.*"  A  judgment  cannot  be  supported  where 
the  findings  are  not  of  the  facts  essential  to  the  ground  pleaded"  or  have  been  set 
aside,**  unless  they  were  immaterial.*'  When  an  application  for  divorce  is  on  the 
ground  of  cruel  treatment  or  habitual  intoxication,  it  is  discretionary  with  the  jury 
to  grant  a  total  or  partial  divorce.** 

New  trial.*^ — A  new  trial  may  be  granted  for  newly  discovered  evidence,**  or 
may  be  had  where  fraud  has  been  practiced  on  the  court  even  after  the  lapse  of  a 
year,  and  where  the  party  has  married  again,*'  or  where  a  default  has  occurred 
without  the  party  being  at  fault,**  but  it  will  be  refused  if  there  were  conflicting 
affidavits,**  or  where  there  was  only  harmless  error,""  or  where  the  alleged  issue  has 
been  fairly  tried  already."^ 

Decree^  vacation,  and  modification?^ — A  dismissal  terminates  the  divorce  pro- 
ceeding.^'    It  is  sometimes  required  that  the  jurisdictional  facts  shall  be  recited  in 


3a.  Though  no  divorce  was  proved  from 
first  husband.  McKibben  v.  MoKibben,  139 
Cal.  448,  73  P.  143. 

33.  Greer  v.  Greer,  142  Cal.  519,  77  P. 
1106. 

34.  See  1  Curr.  L.  949. 

35.  Where  the  court  refused  to  confirm 
the  report  of  the  referee,  believing  that 
there  was  collusion,  it  should  have  given 
plaintiff  leave  to  submit  further  proof,  as 
there  was  no  direct  testimony  as  to  any 
collusion.  Galloway  v.  Galloway,  92  App. 
Div.  300,  86  N.  T.  S.  1078. 

36.  The  parties  stipulated  for  a  refer- 
ence, but  the  report  was  not  confirmed,  and 
a  new  reference  ordered  before  a  new  ref- 
eree. Bauer  v.  Bauer,  42  Misc.  557,  87  N.  T. 
S.    607. 

87.    See  1  Curr.  L.   950. 

38.  There  is  no  statutory  provision  re- 
quiring an  action  for  separation  to  be  sub- 
mitted to  a  jury,  even  though  the  validity 
of  the  marriage  Is  involved.  Packard  v. 
Packard,   88  App.  Div.   339,   84  N.  Y.  S.   1090. 

39.  Defendant's  attorney  Is  entitled  to 
notice  as  a  decision  must  be  made  before 
any  judgment  can  be  entered.  Boiler  v. 
Boiler,   96  App.  Div.  163,   89  N.  Y.  S.   200. 

40.  Recital  in  decree  that  all  the  ma- 
terial allegations  of  the  complaint  are  sus- 
tained does  not  satisfy  the  requirement  of 
separate  findings.  Musselman  v.  Mussel- 
man,   140  Cal.   197,    73  P.   824. 

41.  Finding  that  "the  acts  of  defendant 
•  •  •  did  not  afflict  upon  the  plaintiff 
grievous  bodily  injury  or  mental  suffering" 
is  insufficient,  being  a  conclusion  of  law. 
Franklin   v.    Franklin,    140    Cal.    607,    74    P. 

155. 

43.  Where  jury's  findings  on  charge  of 
recrimination  were  set  aside,  and  no  other 
findings  made,  the  Judgment  would  be  re- 
versed as  such  findings  were  material.  Bor- 
deaux v.   Bordeaux   [Mont.]   75   P.   524. 

4».  McKibben  v.  McKibben,  139  Cal.  448, 
73  P.  143. 


44.  Civ.  Code  1895,  |  2427.  Wolf  r.  Wolf 
[Ga.]  48  S.  E.  691. 

45.  See  1  Curr.  I*   950. 

46.  The  judgment  was  mainly  on  plain- 
tiff's evidence,  who  now  by  affidavit  states 
that  he  was  mistaken.  Kennedy  v,  Ken- 
nedy [Nev.]    77   P.   597. 

47.  Code  Civ.  Proc.  §  602,  relating  to  new 
trials,  applies  to  divorce  proceedings  and 
was  not  repealed  by  implication  by  Laws 
1885,  p.  248,  c.  49,  requiring  appeals  from 
divorces  to  be  tak§n  in  six  months.  Sohafer 
V.  Sohafer  [Neb.]  99  N.  W.  482.  Where  de- 
cree was  entered  on  false  affidavit  of  hus- 
band as  to  residence  of  wife,  it  will  be  set 
aside  on  her  application.  Blmgren  v.  Elm- 
gren,   25   R.  I.  177,   55   A.   322. 

48.  A  default  should  be  opened  where 
the  court  forced  a  trial,  notwithstanding  the 
stipulation  of  the  parties  to  postpone  tlie 
trial  on  account  of  the  illness  of  the  de- 
fendant.    Jewell  V.  Jewell,  89  N.  Y.  S.  166. 

49.  Here  one  of  the  parties  had  married 
again.     Edge  v.  Edge  [Neb.]  99  N.  W.  644. 

50.  Where  the  evidence  of  cruel  and  In- 
human treatment  was  strong,  the  erroneous 
admission  of  a  letter  from  plaintiflE  to  her 
father-in-law  was  harmless.  Duryea  v. 
Duryea,  91  App.   Div.   101,   86  N.   Y.   S.   337. 

51.  The  husband's  petition  alleged  adul- 
tery, and  the  cross  petition  desertion,  the 
first  was  found  true,  and  motion  to  try  the 
other  issue,  being  practically  for  a  rehear- 
ing, was  refused.  Gregory  v.  Gregory  [N.  J. 
Bq.]    58  A.   287. 

5a.     See   1  Curr.  L.   980. 

53.  Where  a  wife  procured  the  dismissal 
of  her  suit  in  vacation,  the  court  at  the  next 
term  could  not  reinstate  the  case  on  the  mo- 
tion of  her  counsel,  and  for  his  own  benefit. 
Welborn  v.  Welborn  [Fla.]  36  So.  61.  A 
proceeding  for  divorce  is  terminated  by  an 
order  dismissing  the  petition,  notwithstand- 
ing tlie  fact  that  no  reference  is  made  in 
the    order    to   defendant's   cross    petition    for 
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the  decree,"  or  that  the  decree  shall  be  dated/^  or  that  it  shall  not  be  made  until 
after  a  certain  period  after  the  preliminary  decree.""  For  reasons  of  public  policy, 
divorce  decrees  must  be  governed  by  principles  especially  applicable  thereto,  and 
cannot  be  reopened  ia  the  same  way  as  other  decrees."'  The  pleadings  and  record 
need  not  show  claim  for  alimony .»«  A  divorce  decree  may  be  vacated  at  the  term 
at  which  it  was  entered,"^  but  cannot  be  reopened  at  a  subsequent  term,'"  though 
in  Kentucky,  it  may  be  annulled."  The  consent  of  the  parties  will  not  confer  on 
the  court  jurisdiction  to  set  aside  a  judgment,''^  but  a  decree  will  always  be  opened 
when  it  appears  that  the  plaintiff  had  no  residence  in  the  state.*'  The  court  has 
discretion  to  open  a  decree  or  a  part  thereof,"*  on  account  of  the  illness  or  mistake 
of  the  party,"'  or  because  of  fraud,  as  the  state  is  an  interested  party;""  but  it  will 
refuse  to  open  a  decree  where  justice  does  not  require  it,"'  or  to  allow  one  to  de- 
fend because  service  was  by  publication."*  Such  application  is  addressed  to  the 
sound  discretion  of  the  court."* 


alimony.     Kauman  v.  Nauman,   4  Ohio   C.   C. 
(N.   S.)    298. 

64.  A  decree  reciting  that  the  alleKations 
of  the  complaint  are  sustained,  sufficiently 
shows  jurisdiction  where  the  allegations  of 
the  complaint  were  sufficient.  Buelna  v. 
Ryan,   139  Cal.   630,   73   P.    466. 

65.  Omission  of  date  does  not  render  de- 
cree void.  Gen.  St.  1901,  §  5142,  required 
date  In  order  to  prevent  parties  from  re- 
marrying within  the  prohibited  term.  Phil- 
lips V.  Phillips  [Kan.]  76  P.  842. 

66.  Two  years  after  rendition  of  decree 
of  separation  and  where  there  has  been  no 
reconciliation,  party  may  apply  for  order  for 
final  divorce,  and  after  answer  filed.  It  is  too 
late  for  defendant  to  except  as  to  the  time 
of  bringing  the  suit.  Raymond  v.  Carrano, 
112  La.  869,  36  So.  787. 

57.  Solomon  v.  Solomon,  4  Ohio  C.  C  (N. 
S.)    321. 

58.  MoKensey  v.  McKensey  [N.  J.  Eq.]  55 
A.   1073. 

69.  Before  the  situation  of  the  parties  is 
changed,  the  court  may  on  notice  vacate  the 
decree  where  the  cross  complaint  was  in- 
sufficient. Greer  v.  Greer,  26  Ky.  L.  R.  655, 
76   S.   W.   166. 

60.  Rev.  St.  9  5355,  relating  to  reopening 
of  cases  within  five  years  where  there  was 
no  other  service  than  by  publication,  and 
defendant  had  no  actual  notice  of  the  pend- 
ency of  the  action,  does  not  apply  to  divorce 
cases.  Solomon  v.  Solomon,  4  Ohio  C.  C.  (N. 
S.)    321. 

61.  Under  Civ.  Code,  §  426,  it  may  be  an- 
nulled on  the  verified  petition  of  the  par- 
ties, but  it  cannot  be  set  aside.  Hendrlx  v. 
Hendrix,  25  Ky.  L.  R.  632,  76  S.  W.  165. 

62.  Under  Civ.  Code,  5  426,  oral  consent 
of  parties  insuiHcient.  Greer  v.  Greer,  25 
Ky.  L.  R.   1247,  77  S.  W.   703. 

63.  A  decree  for  divorce  on  ground  of 
adultery  will  be  set  aside  on  a  bill  of  re- 
view, where  it  appears  the  complainant  had 
no  residence  in  the  state,  and  had  condoned 
his  wife's  adultery,  and  this  though  four 
years  had  elapsed  and  the  husband  had  mar- 
ried again,  when  the  wife  was  too  ignorant 
and  poor  to  secure  her  rights.  Watklnson 
V.  Watklnson  [N.  J.  Eq.]  68  A.  384. 

64.  A  decree  awarding  divorce  and  the 
custody  of  children  may  be  reopened  as  to 
the    latter    where    it    was    fraudulently    pro- 


cured. Trammell  v.  Trammel!  [Tex.  CIv. 
App.]   80  a.  W.   119. 

65.  "Where  default  was  entered  when  de- 
fendant was  ill  and  a  physician's  certificate 
to  that  effect  was  not  verified,  it  should  have 
been  opened  on  a  proper  showing,  as  it  was 
not  like  defaults  in  ordinary  actions,  the 
state  having  an  interest.  Henderson  v.  Hen- 
derson,  S3  Adp.   Div.   449,  82  N.  Y.  B.   444. 

66.  A  divorce  decree  for  desertion  will  be 
reopened  where  the  original  case  was  weak, 
defendant  had  failed  to  answer  because  of 
illness  of  counsel,  and  though  defendant  had 
offered  for  a  consideration  to  sutCer  a  de- 
fault, as  the  public  was  also  Interested,  and 
complainant  had  not  remarried.  Richardson 
V.  Richardson  [N.  J.  Eq.]  68  A.  820.  In  ac- 
tions for  divorce,  the  court  has  inherent 
power  to  vacate  a  Judgment  where  Its  Ju- 
risdiction is  invoked  by  fraud  or  deceit, 
when  application  for  relief  is  made  in 
time.  Scribner  v.  Scribner  [Minn.]  101  N. 
W.  168.  Findings  that  the  wife  did  not 
become  aware  of  divorce  proceedings  until 
long  after  the  decree  against  her  was  ren- 
dered, and  that  she  was  prevented  from 
acquiring  such  knowledge  by  the  false  rep- 
resentations of  the  husband,  are  sufficient 
on  which  to  base  an  order  vacating  the  de- 
cree. State  V.  Superior  Court  of  King 
County    [Wash.]    78   P.   198. 

67.  Whore  wife  suffered  a  default  on 
agreement  that  she  should  receive  J500 
which  husband  refused  to  pay,  it  was  not 
error  of  law  to  refuse  to  vacate  the  decree, 
as  it  was  not  necessarily  inconsistent  with 
a  finding  that  justice  did  not  require  such 
action.  Melvin  v.  Melvin  [N.  H.]  68  A.  835. 
Vacation  of  decree  denied,  though  plaintiff 
fraudulently  gave  a  wrong  address  of  de- 
fendant, where  defendant  did  in  fact  know 
of  the  suit  a  month  before  the  decree  was 
entered  and  made  no  Inquiries.  McDonald 
V.   McDonald,    34   Wash.    293,   75   P.    865. 

68.  Though  service  was  obtained  by  pub- 
lication, the  court  under  Ball.  Ann.  Codes  & 

St.  g  4880,  had  no  power  after  judgment  to 
set  it  aside  and  to  allow  the  defendant  to 
defend.  Metier  v.  Metier,  32  Wash.  494,  73 
P.   B36. 

69.  Where  affidavits  on  which  the  appli- 
cation is  based  confiict,  the  trial  court's  de- 
cision will  not  be  disturbed  on  appeaL 
Scribner  v.  Scribner   [Minn.]    101  N.   W.    163. 
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Costs.'"* — The  husband  nmst  pay  the  costs  of  both  parties  unless  wife  at  fault 
and  has  ample  estate.'^  The  amount  of  counsel  fees  is  discretionary  with  the  court/^ 
and  the  payment  of  temporary  alimony  may  be  made  a  condition  precedent  to  the 
husban.d's  maintaining  his  action,''  but  none  should  be  allowed  after  it  appears 
the  wife  was  not  entitled  to  a  divorce.'*  The  trial  court  may  order  costs  to  be 
paid  even  after  an  appeal  has  been  taken,"  and  a  decree  of  divorce  is  sufficient  to 
carry  costs,  though  the  findings  do  not  support  the  disposition  of  property.'"  Judg- 
ment of  costs  is  void  where  defendant,  a  nonresident  with  no  property  in  the  state, 
was  served  by  publication." 

Review." — A  party  wiU  be  deprived  of  his  right  of  appeal  if  he  has  done  any- 
thing to  place  it  beyond  the  court's  power  to  reverse  the  decree,"  but  furnishing  an 
imperfect  abstract,"*  or  clerical  errors,  will  not  deprive  a  party  of  right  of  appeal.*^ 
The  appellate  court  wiU  not  disturb  findings  based  on  conflicting  evidence,*''  involv- 
ing the  credibility  of  witnesses,"  unless  the  trial  was  entirely  on  depositions,**  or 
it  has  the  right  to  try  de  novo,*°  nor  unless  warranted  by  statute,  will  it  review 
interlocutory  decrees  for  alimony.*'  When  the  jury  has  granted  a  partial  divorce, 
and  the  court  below  has  overruled  a  motion  for  a  new  trial,  the  supreme  court  will 
not  interfere.*'  After  record  is  filed,  the  supreme  court  has  power,  when  necessary 
to  the  complete  exercise  of  its  appellate  jurisdiction,  to  make  orders  regarding  the 
payment  of  costs.**  The  finality  of  a  decree  is  not  impaired  by  an  abortive  attempt 
to  appeal." 


70.  See   1  Curr.  I*  951. 

71.  Ky.  St.  1903,  §  900.  Donnelly  v.  Don- 
nelly, 25  Ky.  L.  R.  1543,  78  S,  W.  182.  Where 
defendant  appealed  and  subsequently  ob- 
tained a  new  trial,  the  appeal  would  be  dis- 
missed and  she  would  be  chargeable  with 
costs.  Beldlng  v.Beldlng  [Iowa]  97  N.  "W. 
1112. 

73.  The  allowance  of  $1,000  solicitor's 
fees  was  with  the  sound  discretion  of  the 
court,  considering  the  circumstances  of  the 
parties.  Benham  v.  Benham,  208  111.  98,  70 
N.  B.  30.  Allowance  of  counsel  fees  was 
proper  ■nrhere  a  new  trial  was  necessary  to 
determine  if  there  was  a  marriage.  Herr- 
mann V.  Herrmann,  88  App.  Div.  76,  84  N. 
T.   S.  736. 

73.  Reed  v.  Reed  [Neb.]  98  N.  W.  76. 

74.  "Wald  V.  Wald  [Iowa]  99  N.  W.   720. 
76.    Roby  v.  Roby   [Idaho]  74  P.  957. 

76.  Musselman  v.  Musselman,  140  Cal. 
197,    73   P.   824. 

77.  Johnson  v.  Matthews  [Iowa]  99  N.  W. 
1064. 

78.  See  1  Curr.  U  951. 

79.  The  appeal  of  a  husband  from  the 
judgment  giving  alimony,  where  he  secured 
a  divorce  on  his  cross  complaint,  will  be 
dismissed  where  he  has  married  again  pend- 
ing appeal,  as  he  has  placed  it  beyond  the 
court's  power  to  reverse  the  decree  of  di- 
vorce. Rariden  v.  Rariden  [Ind.  App.]  70  N. 
B.  398. 

80.  Where,  on  appeal  In  divorce,  the  ab- 
stract is  imperfect  and  appellee  is  not  finan- 
cially able  to  file  an  additional  one,  appel- 
lant should  have  been  ruled  to  file  an  addi- 
tional one,  or  to  furnish  the  appellee  money 
therefor.  Benham  v.  Benham,  208  111.  98,  70 
N.  E.   30. 

81.  Error  in  the  date  of  affidavit  for  ap- 
peal, where  a  mistake,  will  be  corrected  and 
appeal  allowed.  Viertel  v.  Vlertel,  99  Mo. 
App.  710,   75  S.  W.   187. 


82.  Findings  as  tt>  residence  and  deser- 
tion. Harding  v.  Harding,  140  Cal.  690,  74 
P.  284.  Findings  of  chancellor  in  divorce 
proceedings  will  not  be  interfered  with  on 
appeal,  when  there  is  a  conflict  in  the  evi- 
dence. Radford  v.  Radford  [Ky.]  82  S.  W. 
391.  .The  evidence  of  cruelty  was  only  the 
testimony  of  the  wife,  which  was  contra- 
.dicted  by  that  of  the  husband.  Ashburn  v. 
Ashburn,  101  Mo.  App.  365,  74  S.  W.  394. 
Evidence  conflicting  as  to  plaintiff's  alleged 
misconduct  and  adultery.  Million  v.  Million 
[Mo.   App.]    80   S.  W.   290. 

83.  Great  weight  given  to  decision  of 
trial  Judge  on  question  of  fact  which  de- 
pended on  the  credibility  of  witnesses.  Gib- 
ert  V.  Randazzo,  112  La.  1055,  36  So.  862. 
Where  the  court  dismissed  the  complaint 
though  there  was  evidence  of  adultery,  it 
passed  upon  the  credibility  of  the  witnesses 
and  its  action  would  not  be  reversed;  dis- 
sent. Schulze  V.  Schulze,  83  App.  Div.  375, 
82  N.  T.   S.   266. 

84.  Where  the  trial  was  entirely  on  depo- 
sitions, the  appellate  court  will  consider  the 
same  as  if  originally  heard  there.  Roby  v. 
Roby   [Idaho]   77  P.   213. 

85.  Supreme  court  may  try  the  action  de 
novo  when  all  the  evidence  is  before  it. 
Kane  v.  Kane   [Wash.]    77   P.   842. 

86.  An  interlocutory  decree  in  divorce 
proceedings,  allO"wing  complainant  alimony 
pendente  lite,  is  not  appealable.  Lawrence 
V.  Lawrence  [Ala.]  37  So.  379.  See  Appeal 
and  Review,  3  Curr.  L.  167.  In  North  Caro- 
lina, an  appeal  lies  from  an  order  granting 
alimony  pendente  lite.  Barker  v.  Barker 
[N.  C]  48  S.  E.  733,  following  Moore  v. 
Moore,  130  N.  C.  333,  41  S.  E.  943. 

87.  Wolf  V.   Wolf  [Ga.]    48   S.   E.   691. 

88.  Roby  v.  Roby  [Idaho]   74  P.  957. 

89.  An  attempted  appeal  from  a  decree 
of  divorce  rendered  for  want  of  answer  has 
no  effect  upon  the   finality  of  the  decree  aa 
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§  5.  Custody  and  support  of  children}^ — On  application  of  either  party,  or  of 
its  own  motion,  the  court  before  or  after  decree  may  make  order  respecting  custody 
of  children,  and  if  it  makes  a  mistake,  it  may  correct  the  same,°^  or  if  it  was  pro-, 
cured  by  fraud,  it  may  be  set  aside.'^  A  decree  awarding  a  child  is  binding  on 
parties  in  another  jurisdiction  as  to  all  facts  existing  up 'to  the  date  of  its  rendi- 
tion.°°  Not  the  guilt  or  innocence  of  the  parents,"*  unless  one  of  them ,  continues 
to  lead  an  immoral  life,""  but  the  best  interests  of  the  child,  is  the  main  considera- 
tion."* The  husband  may  be  ordered  to  support  his  child  where  he  has  abandoned 
his  family,"''  and  this  may  be  enforced  by  contempt  proceedings,"'  but  it  cannot  be 
made  a  lien  on  his  land."" 

A  statutory  proceeding  to  charge  an  allowance  for  support  of  children  under 
the  New  Jersey  law^  requires  personal  notice  within  the  state  or  an  appearance;^ 
but  in  order  to  modify  an  allowance  already  made,  such  notice  may  be  given  as  the 
chancellor  directs.'  If  he  directs  personal  notice,  it  may  be  served  out  of  the 
state,*  since  under  the  decree  the  court  retains  custody  of  him"  which  he  cannot 
divest  by  going  beyond  the  state."  The  proceeding  to  change  the  allowance  is 
merely  a  continuation  of  the  decree,  therefore  "due  process"  does  not  require  the 
same  notice  as  on  the  original  application.''     In  a  proceeding  after  divorce  under 


terminating  the  marriage  relation.  (Under 
B.  &  C.  Comp.  §  548,  providing  that  no  ap- 
peal lies  from  a  decree  rendered  for  want 
of  answer).     State  v.  Leasia  [Or.]   78  P.   328. 

90.  See  1  Curr.  Li.  951. 

91.  Civ.  Code,  §  192.  Child  was  awarded 
to  wife,  and  on  Its  being  shown  that  she 
was  immoral,  the  court  reversed  its  action. 
Pearce  v.  Pearce   [Mont.]   76  P.   289. 

93.  It  is  not  res  Judicata.  Trammell  v. 
Trammell    [Tex.   Civ.  App.]   80  S.  W.  119. 

93.  A  foreign  divorce  awarded  child  to 
father,  with  right  for  mother  to  have  for 
one  month  a  year  provided  she  did  not  take 
her  out  of  the  jurisdiction.  In  habeas  cor- 
pus by  father  to  recover  child  who  had  been 
removed  from  jurisdiction,  the  decree  was 
conclusive  unless  existence  of  changed  con- 
ditions could  be  shown.  Wilson  v.  Elliott, 
96  Tex.   472,  75  S.  W.  368. 

Appealing  from  an  order  for  custody  with 
a  "stay"  bond  does  not  continue  appellant's 
right  to  custody  unless  the  stay  so  provides. 
The  mere  stay  suspends  further  proceedings 
only  but  not  custody  [Code  Civ.  Proc.  %  941]. 
In  re  De  Lemos,  143  Cal.  313,  76  P.  1115. 

94.  The  divorce  was  denied,  the  children 
were  not  brought  personally  Into  court,  and 
the  mother  with  children  had  been  resid- 
ing In  another  state.  Power  v.  Power  [N. 
J.  Eq.]   55  A.   111. 

95.  A  wife,  divorced  for  adultery,  and 
who  had  married  her  paramour,  was  not  en- 
titled to  custody  of  her  infant  daughter, 
after  the  husband's  death,  as  against  the 
latter's  relatives.  In  re  Steele  [Mo.  App.] 
81  S.  "W.  1182.  Where  the  husband  obtained 
a  divorce  and  the  custody  of  the  children 
because  of  his  wife's  adultery,  it  was  error 
to  modify  the  decree  by  giving  her  permis- 
sion to  see  the  children  when  she  was  still 
living  with  her  paramour  and  leading  a  de- 
grading life.  Woodhouse  v.  Woodhouse,  89 
App.  Div.  88,  85  N.  T.  S.  442.  The  awarding 
of  children  to  wife  where  she  obtained  a  di- 
vorce for  adultery,  although  she  herself  was 
charged  with  adultery  and  the  children 
were  well  oared  for  by  the  paternal  grand- 
parents, would  not  be  disturbed  considering 

3  Curr.  Law — 72. 


that  they  were  only  four  and  six  years  old. 
Million  V.  Million  [Mo.  App.]   80  S.  W.  290. 

96.  Children  awarded  to  father,  it  being 
for  their  best  interests,  he  being  shown  to 
be  a  fit  person,  and  the  mother  was  not  a 
suitable  custodian.  Goodrldge  v.  Goodridge, 
25  Ky.  L.  R.  649,  76  S.  W.  164.  Infant  daugh- 
ter awarded  to  abandoned  wife.  Hall  v. 
Hall,  25  Ky.  L.  R.  1304,  77  S.  W.  668.  Child 
of  5  years  awarded  husband,  who  was  given 
divorce,  as  he  lived  with  an  aunt  who  was 
competent  to  care  for  the  child.  Ashburn  v. 
Ashburn,  101  Mo.  App.  365,  74  S.  W.  394. 
Child  awarded  to  deserted  mother  as  for  his 
best  Interest,  though  not  so  well  off  finan- 
cially as  husband's  parents.  Power  v.  Power 
[N.  J.  Err.  &  App.]  58  A.  192.  Where  par- 
ents were  living  apart  principally  because 
of  difflcultles  with  relatives,  the  court 
awarded  the  custody  of  a  four  year  old  boy 
to  the  mother,  with  right  to  father  to  visit. 
Dissent,  as  father  acted  within  legal  rights, 
and  it  was  approving  the  wife's  fault  in 
leaving  him.  People  v.  Sinclair,  91  App. 
Div.  322,  86.  N.  Y.  S.  539. 

97.  Wife  can  compel  husband  to  provide 
for  support  of  herself  and  child  where  ha 
had  abandoned  her  without  justifiable  cause, 
nor  Is  she  bound  to  return  to  his  home  when 
he  Is  living  with  another  woman.  Fred  v, 
Fred  [N.  J.- Bq.]  58  A.  611. 

98.  In  Michigan,  "alimony"  In  Laws  1899, 
Act  No.  230.  includes  support  for  children, 
and  its  payment  may  be  enforced  by  con- 
tempt proceedings.  Brown  v.  Brown  [Mich.] 
97  N.   W.   396. 

99.  A  decree  in  a  divorce  suit  that  "the 
support"  of  a  minor  child  "Is  now  here  de- 
creed a  lien  on  the  real  estate"  of  the  hus- 
band is  not  such  a  final  judgment  under 
Burns'  Rev.  St.  1901,  §  617,  or  so  definite  as 
to  become  a  lien,  and  under  §  617  In  no  case 
could  a  lien  last  longer  than  10  years,  and 
a  proceeding  begun  after  18  years  is  barred 
by  laches.  Matthews  v.  Wilson,  31  Ind.  App. 
90,  67  N.  B.   280. 

1.     Divorce  act,  §  24. 

a,  3,  4,  5,  e,  1,  8.  White  V.  White  [N.  J. 
Err.    &   App.]    55    A.   739. 
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the  New  Jersey  statute  to  charge  an  allowance  for  children,  power  to  alter  the 
allowance  made  may  be  reserved  in  the  decree.* 

§  6.  Adjustment  of  property  rights.^ — Generally,  the  guilty  party  forfeits  all 
rights  under  the  marriage,^"  and  the  wife  when  divorced  for  her  misconduct  loses 
lier  dower  ;^^  but  in  some  jurisdictions,  the  guilty  wife  may  have  provision  made 
for  her.^^  Likewise  a  trust  for  a  wife  during  the  life  of  her  husband  will  eease,^' 
and  property  can  no  longer  be  inherited  by  one  from  the  other.**  In  Minnesota, 
when  a  wife  obtains  a  divorce  because  of  the  adultery  of  her  husband,  she  is  entitled 
to  dower  in  his  lands  the  same  as  if  he  were  dead.*^  After  decree  of  divorce,  the 
husband  has  no  right  of  possession  in  the  separate  property  of  the  vnfe,  occupied  as 
a  homestead  while  the  marriage  relation  subsisted.*" 

Property  rights  in  common  may  be  adjusted.*'  In  some  jurisdictions,  the 
title  of  real  estate  in  fee  cannot  be  altered.*'  The  court  cannot  make  any  disposi- 
tion of  property  outside  of  the  state  where  jurisdiction  is  obtained  on  constructive 
service,*'  or  adjust  property  rights  not  growing  out  of  the  marriage.^"     It  never 


9.  See  1  Curr.  L.  952.  See,  also,  Alimony, 
1  Curr.  Ii.  70. 

10.  Where  husband  was  given  a  divorce. 
It  was  error  under  Rev.  St.  1899,  §  2929,  to 
give  wife  alimony.  Slaughte-  v.  Slaughter 
[Mo.  App.]  80  S.  W.  3.  But  this  does  not 
prevent  guilty  wife  from  enforcing  judg- 
ment for  alimony  pendente  lite,  and  her 
attorney  has  no  power  to  compromise  the 
judgment.  Schlemmer  v.  Schlemmer  [Mo. 
App.]    81  S.  Yf.   636. 

note:  I  Effect  on  lite  InHarance  In  Trlfe's 
favor:  One  having  a  life  insurance  policy 
payable  to  himself,  his  assigns,  etc.,  or  to 
his  mother,  her  assigns,  etc.,  assigned  the 
policy  to  his  wife  alter  his  marriage,  with 
his  mother's  consent.  Subsequently,  there 
having  been  a  divorce,  both  he  and  his 
wife  claimed  the  Insurance.  Held,  the  wife 
had  a  lien  on  the  policy  to  the  amount  of 
the  premiums  paid  by  her,  but  as  her  insur- 
,able  Interest  had  ceased,  she  had  no  right 
to  the  insurance.  Hatch  v.  Hatch  [Tex.] 
80  S.  W.  411.  This  jurisdiction  is  in  the 
minority  in  requiring  an  assignee  of  an  in- 
surance policy  to  have  an  insurable  inter- 
est. Sohonfleld  v.  Turner,  75  Tex.  324;  Mut- 
ual Life  Ins.  Co.  v.  Allen,  138  Mass.  24,  52 
Am.  Rep.  245;  May,  Insurance,  §  3984.  In- 
surable interest  is  necessary  only  at  the 
inception  to  prevent  wagering,  since  life  in- 
surance is  not  a  contract  of  indemnity. 
Rank  V.  American  Mut.  Life  Ins.  Co.,  27  N. 
T.  282,  84  Am.  Dec.  280;  Dalby  v.  India  Ins. 
Co.,  15  C.  B.  304.  Since  such  Interest  ex- 
isted In  the  principal  case  at  the  inception 
of  the  contract  and  at  the  time  of  assign- 
ment, there  is  no  reason  to  deprive  the  wife 
of  its  benefits  because  that  interest  ceased 
on  divorce.  Conn.  Mut.  Life  Ins.  Co.  v. 
Sehaefer,  94  U.  S.  457. — IV.  Columbia  Law 
Review,  513.  .„..,, 

11.  Sand.  &  H.  Dig.  5  2527.  But  where  a 
woman  marries  believing  her  husband  had 
procured  a  valid  divorce  from  her,  which  he 
had  not  in  fact,  she  is  not  estopped  from 
claiming  dower.  Grober  v.  Clements,  71 
Ark.   565,-  76   S.   W.    555. 

12  Alimony  allowed  though  divorce  for 
wife's  adultery.  Pauly  v.  Pauly  [Okl.]  76 
p  148.  Error  to  allow  alimony  to  wife  in 
absence  of  proof  of  her  necessitous  circum- 
stances. Jackson  v.  Burns,  112  La.  864,  36 
So.    756. 


13.  A  trust  for  the  benefit  of  a  daughter 
to  cease  on  the  death  of  her  husband  was 
terminated  by  her  divorce  from  him,  as  it 
was  the  evident  intent  to  protect  the  prop- 
erty from  the  husband.  In  re  Lee's  Estate, 
207  Pa.   218,   56  A.    425. 

14.  Where  money  was  paid  in  accord- 
ance with  decree  and  the  wife  died  within 
the  six  months  in  which  the  parties  were 
forbidden  to  marry,  the  money  cannot  be 
reclaimed  nor  the  husband  take  under  the 
statute  of  descents  and  distributions.  Dur- 
land  V.  Durland,  67  Kan.  734.  74  P.  274. 

15.  The  interest  becomes  absolute,  sub- 
ject to  the  husband's  debts,  though  not  sub- 
ject to  the  lien  of  any  Judgment  against 
him,  and  she  Is  entitled  to  partition  [Gen. 
St.  1894,  g  4808].  Keith  v.  Mellenthin 
[Minn.]   103  N.  W.   366. 

16.  Cizek  V.  Cizek  [Neb.]  96  N.  W.  657. 

17.  In  statutory  divorce  proceedings  in 
Texas,  the  court  has  jurisdiction  to  inquire 
into  the  community  property  and  to  make 
disposition  thereof  between  the  spouses,  and 
this  may  be  done  in  the  final  decree  grant- 
ing the  divorce.  Ex  parte  Latham  [Tex. 
Cr.  App.]  82  S.  W.  1046.  Where  the  court 
made  partition  of  the  community  property 
and  appointed  a  trustee  to  take  charge  of 
it,  the  husband  agreeing  to  the  appoint- 
ment, the  court  was  authorized  to  require 
the  husband  to  turn  over  the  community 
property  to  the  trustee  for  distribution  un- 
der the  court's  orders.  Id.  Where  the  hus- 
band alienates  part  of  the  community  prop- 
erty after  suit  for  divorce,  the  property 
alienated  may  be  charged  to  him  in  the 
final  division.     Id. 

18.  Jurisdiction  cannot  be  conferred  by 
consent.     Cizek  v.  Cizek   [Neb.]   99  N.  W.   28. 

19.  The  court  can  only  decree  alimony 
out  of  his  property  within  the  state.  Rea 
V.  Rea,  123  Iowa,  241,  98  N.  W.  787.  A  de- 
cree for  alimony  was  void  where  defend- 
ant was  a  nonresident  and  had  no  property 
in  the  state,  nor  could  it  subsequently  be 
confirmed  on  petition  and  made  a  lien  on  liis 
share  of  his  deceased  father's  estate.  John- 
son V.  Matthews  [Iowa]  99  N.  W.  1064. 
Court  has  no  power,  even  though  defendant 
subsequently  moves  into  the  jurisdiction. 
MoFarlane  v.  McFarlane,  43  Or.  477,  73  P. 
203. 
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has  power  to  affect  the  vested  rights  of  others/^  but  it  may  disregard  contracts  be- 
tween the  parties.^^  Where,  in  an  action  for  divorce  and  division  of  property,  a 
demurrer  is  sustained  to  the  cause  of  action  for  divorce,  the  court  may,  for  cause 
shown,  make  a  proper  order  for  the  control  and  equitable  division  of  the  property 
of  the  parties,  or  the  property  of  either.^^ 

The  decree  is  res  judicata  only  as  to  the  issues  involved,'*  but  it  may  subse- 
quently be  modified.""  A  receiver  may  be  appointed'"  where  there  is  a  real  necessity 
for  one.'^ 

§  7.  Effect  of  divorce}^ — It  is  constitutional  to  forbid  the  entry  of  decree 
until  a  certain  time  has  elapsed,-"  or  to  forbid  parties  to  marry  again  within  a  cer- 
tain period.'"  In  Alabama,  the  court  may  direct  whether  the  person  against  whom 
the  divorce  is  granted  may  marry  again.'^  A  marriage  attempted  contrary  to  such 
a  decree  is  void;'"  but  within  the  prohibited  period,  one  may  make  a  valid  contract 
to  marry  at  the  expiration  thereof."  A  decree  of  separation  does  not  affect  the 
status  of  marriage."* 

§  8.  Foreign  and  tribal  divorces^ — A  party  may  be  enjoined  from  suing  for 
divorce  in  another  jurisdiction  whereller  residence  there  was  a  mere  sham,'"  and 


ao.    Reed  v.  Reed  [Neb.]  98  N.  W.  76. 

21.  A  judgment  obtained  against  a  hus- 
band on  a  community  debt  before  Judgment 
in  divorce  dividing  community  property  be- 
came a  lien  on  all  of  the  community  prop- 
erty, though  lis  pendens  was  filed.  May- 
berry  V.   "Whittier    [Cal.]    78   P.    16. 

22.  Divorce  decree  does  not  disturb  vest- 
ed interests  except  as  expressed  therein,  and 
though  property  was  conveyed  to  wife  to 
hinder  creditors,  the  court  may  order  its 
return;  after  divorce,  an  estate  In  entirety 
becomes  a  tenancy  in  common,  and  an  agree- 
ment that,  the  husband  shall  receive  all  the 
profits  and  pay  the  wife  a  certain  sum  is 
consequently  no  longer  binding.  Buttlar  v. 
Buttlar  [N.  J.  Eq.]  56  A.  722.  An  antenup- 
tial contract  whereby  husband  gave  wife  a 
note  in  lieu  of  all  her  right  to  his  estate 
did  not  prevent  her  from  recovery  of  specific 
property  from  him  as  permanent  alimony, 
where  she  obtained  a  divorce  because  of  his 
adultery.     Carter  v.   Carter   [Vt.]    56. A.   989. 

23.  Under  Gen.  St.  1901,  §  5136.  Bowers 
V.  Bowers    [Kan.]    78  P.   430. 

24.  A  husband  may  sue  to  recover  prop- 
erty from  his  former  wife  which  was  not 
apportioned  between  the  parties  in  the  di- 
vorce decree,  but  not  for  such  as  was  in- 
cluded In  that  decree,  for  the  latter  he  should 
seek  to  enforce  the  original  decree.  Jack- 
son v.  Jackson  [Mich.]  98  N.  W.  260.  A 
wife's  interest  in  an  insurance  policy  on  the 
life  of  her  husband  ceases  on  divorce,  ex- 
cept that  she  has  a  lien  for  any  premiums 
that  she  may  have  paid;  the  decree  of  di- 
vorce which  adjudicated  the  rights  to  prop- 
erty is  only  res  judicata  as  to  issues  in- 
volved. Hatch  v.  Hatch  [Tex.  Civ.  App.]  80 
S.  W.   411. 

25.  Where  alimony  was  awarded  accord- 
ing to  defendant's  agreement,  but  his  cir- 
cumstances subsequently  became  changed, 
the  court  would  modify  the  decree.  Parsons 
V.  Parsons  [Ky.]  80  S.  W.  1187. 

26.  Where  it  appeared  that  the  parties 
were  partners  in  business,  the  decree  grant- 
ing divorce  appointed  a  receiver  and  award- 
ed the  wife  one-half  of  the  proceeds.  Hey- 
man  v.  Heyman,  210  111.  524,  71  N.  B.  691. 

27.  Improper  for  judge  in  vacation  to  ap- 


point a  receiver  for  the  husband's  property 
which  consisted  largely  of  real  estate  which 
he  had  been  enjoined  to  sell,  and  where  he 
had  complied  with  the  orders  as  to  tempo- 
rary alimony.  Goff  v.  GofE.  54  W.  Va,  364, 
46  S.  E.  177. 

as.    See  1  Curr.  L,.   952. 

29.  St.  1903,  p.  75,  c.  67,  providing  that 
decree  for  divorce  shall  not  be  entered  un- 
til one  year  after  interlocutory  decree  Is 
not  unconstitutional  as  a  special  law  regu- 
lating judicial  practice,  as  divorce  Is  sui 
generis,  nor  as  a  special  law  where  a  gen- 
eral law'  was  applicable,  nor  because  a  final 
decree  could  be  entered  immediately  where 
a  divorce  was  refused.  Deyoe  v.  Superior 
Court  of  Mendocino,   140  Cal.   476,  74  P.  28. 

30.  Constitutional  to  forbid  divorced  par- 
ties to  remarry  within  six  months  of  the 
decree,  but  where  one  dies  within  the  six 
months  the  other  is  not  entitled  to  property 
under  the  statute  of  descents  and  distribu- 
tions. Durland  v.  Durland,  67  Kan.  734,  74 
P.   274. 

31.  Code  1896,  5  1488.  Barfield  v.  Barfleld, 
139  Ala.  290,  35  So.  884. 

32.  Where  a  wife  vfho  was  not  gr.anted 
the  right  to  marry  again  did  marry  again, 
she  was  not  entitled  to  dower,  and  had  com- 
mitted a  felony,  even  though  her  husband 
had  married  again.  Barfield  v.  Barfield,  139 
Ala.  290,  35  So.  884.  Where  decree  provides 
that  party  shall  not  remarry  for  two  years 
and  he  does  and  the  parties  cohabit,  the  sec- 
ond marriage  will  become  binding  at  the 
end  of  the  two  years  under  St.  1895,  p.  476, 
c.  427,  providing  that  where  one  of  the  par- 
ties acted  in  good  faith,  the  marriage  shall 
be  deemed  binding  from  the  removal  of  the 
impediment.  Commonwealth  v.  Jo.«!selj-n 
[Mass.]    71  N.  E.   313. 

33.  Breach  of  promise  case.  Buelna  v. 
Ryan,   139  Cal.   630,  73  P.  466. 

34.  Though  the  wife  has  been  granted  a 
decree  a  mensa  et  thoro,  she  cannot  sue  the 
husband  on  a  bond  assigned  to  her,  as  the 
decree  did  not  affect  their  status  of  mar- 
riage, but  merely  justified  their  separation. 
Drum  v.  Drum,  69  N.   J.  Law,   567,  55   A.   86. 

85.     See  1  Curr.  Li.   952. 

36.     In    divorce    proceedings    instituted    by 


1140 


DOCKETS,    CALENDAES,    AND    TEIAL    LISTS.  3  Cur.  Law. 


a  decree  of  divorce  may  be  impeached  collaterally  in  another  state  by  proof  that  the 
court  had  no  jurisdiction  because  of  plaintiffs  want  of  domicile,^'  and  may  be  con- 
tested as  fraudulent  in  any  court,  notwithstanding  the  "full  faith  and  credit"  clause 
of  the  constitution,'*  the  simulation  of  a  legal  residence  being  such  fraud.''  The 
laws  of  another  state  regarding  alimony  will  be  presumed  to  be  like  those  of  the 
forum.*"  Foreign  decrees  will  bar  further  proceedings,*^  unless  in  such  proceed- 
ings the  parties  stipulated  otherwise.*''  Divorces  according  to  Indian  customs  are 
recognized.*' 


BOCKETS,   CALENDARS,  AND  TRIAL  LISTS.** 

Right  to  go  on  calendar. — A  cause  cannot  be  placed  on  the  calendar  until  is- 
sue is  joined,*'  but  parties  to  an  action  can  waive  the  statutory  time  given  in 
which  to  frame  the  issues  for  trial.*"  An  amendment  of  pleadings  ordinarily 
requires  a  new  notice  of  trial,  though  it  may  be  dispensed  with  by  order  of  the 
court.*' 

Placing  cause  on  calendar.*^ — Statutor^gbrovisions  largely  govern.*'  In  some 
states,  several  causes  of  action  being  impr^erly  joined,  they  may  be  separated 
on  motion  and  docketed  as  distinct  actions.""  Failure  of  the  court  to  specially 
assign  a  case  for  a  particular  day  of  the  term  at  which  it  was  noticed  for  trial, 
it  being  under  no  duty  to  so  do,  does  not  excuse  a  party  from  appearing  and  pros- 


the  husband,  It  appeared  that  the  wife  had 
no  Intent  to  make  another  state  where  she 
was  suing  for  divorce  her  permanent  home. 
Miller  v.  Miller  [N.  J.  Err.  &  App.]  58  A.  188. 

37.  Even  where  the  record  purports  to 
show  jurisdiction  and  appearance  of  defend- 
ant. German  Sav.  &  L.  Soc.  v.  Dormitzer, 
192  U.  S.  125,  48  Law.  Ed.  373. 

38.  Beeman  v.  Kitzman  [Iowa]  99  N.  W. 
171.  A  divorce  granted  in  another  state  will 
not  be  recognized  where  petitioner  fraudu- 
lently concealed  facts  which  would  have  ad- 
versely affected  the  judgment,  or  where  he 
knew  defendant's  residence  and  yet  gave  no 
notice  of  suit  to  defendant.  Davenport  v. 
Davenport    [N.  J;  Bq.]    58  A.    535. 

39.  Beeman  v.  Kitzman  [Iowa]  99  N.  W. 
171. 

40.  Where  a  foreign  divorce  at  the  in- 
stance of  the  wife  was  vacated  for  fraud 
and  she  was  allowed  $5,000  alimony,  in  the 
absence  of  proof  of  the  laws  of  that  state, 
it  would  be  presumed  that  that  was  not  a 
final  settlement.  Fred  v.  Fred  [N.  J.  Bq.] 
58  A.  611. 

41.  Where  a  wife  sued  for  alimony  and 
on  her  husband  suing  for  divorce  in  an- 
other jurisdiction,  she  appeared  and  asked 
for  a  divorce  on  the  same  grounds  for  which 
she  sued  for  alimony,  and  the  court  found 
against  her  it  was  a  bar  to  further  pro- 
ceedings In  the  alimony  suit.  Phillips  v. 
Phillips  [Kan.]  76  P.  842. 

42.  That  defendant  had  stipulated  In  a 
suit  for  maintenance  in  another  state  for 
the  purposes  of  that  suit  alone,  that  his  wife 
was  living  apart  from  him  without  fault 
would  not  bar  an  action  for  divorce.  Hard- 
ing V.  Harding,  140  Cal.  690,  74  P.  284. 

43.  Under  Act  Cong.  Feb.  28,  1891,  c.  383, 
26  Stat.  794,  making  the  issue  of  Indians 
who  cohabited  according  to  their  customs 
legitimate,  a  divorce  according  to  the  In- 
dian custom  would  be  recognized.  Kalyton 
v.  Kalyton  [Or.]   74  P.   491. 


44.  Calendars  and  dockets  of  appellate 
courts,  see  Appeal  &  Review,  3  Curr.  L.  221. 
Rules  for  determining  when  issues  are  join- 
ed, also  time  to  plead,  see  Pleading,  2  Curr. 
L.  1178;  see,  also.  Removal  of  Causes,  2 
Curr.    L,.    1506. 

45.  Sanders  v.  People's  Co-op.  Ice  Co., 
44   Misc.  171,   89  N.  T.   S.   785. 

A  motion  to  strike  a  case  from  the  cal- 
endar is  properly  denied  where  it  does  not 
appear  from  the  moving  papers  that  the  at- 
torney for  the  defendant  who  appeared  and 
ansTvered  was  attorney  for  the  co-defend- 
ants, or  that  he  knew  that  the  latter  had 
not  been  served,  or  that  the  case  was  not 
at  issue  by  default.  Bernstein  v.  Diskin,  84 
N.  T.  S.  248. 

4«.  Darrah  V.  Juel,  1  Neb.  Unoft.  834,  96 
N.  W.  166.  By  proceeding  to  trial  by  agree- 
ment or  without  objection,  the  time  will  be 
deemed  to  have  been  waived.     Id.       ' 

47.  Either  by  a  direct  order  or  by  direct- 
ing the  cause  to  retain  its  place  on  the  cal- 
endar.    Miller  V.  Mestaniz,   84  N.  T.  S.  503. 

48.  See  1  Curr.  L.  953. 

49.  Under  Sess.  Acts  1901,  pp.  85,  86,  de- 
fendant having  been  served  15  though  less 
than  30  days  before  the  first  day  of  the  re- 
turn term  the  cause  must  be  tried  before 
the  first  day  of  the  return  term,  unless  con- 
tinued for  cause.  Miller  v.  Gordon,  96  Mo. 
App.  395,  70  S.  W.  269.  Civ.  Code,  §  364,  pro- 
viding that  equitable  actions  shall  stand  for 
trial  at  any  term  beginning  60  days  after 
Issue  joined  applies  only  where  there  is  an 
issue  of  fact.  Hazelwood  v.  Webster,  25 
Ky.  L.  R.  1388,  78  S.  W.  123.  Under  such 
statute,  the  cause  should  not  be  dismissed 
before  the  expiration  of  such  60  days,  though 
answer  is  filed  and  no  reply  is  necessary. 
Hornick  v.  Holtrup,  25  Ky.  L.  R.  1030,  76  S. 
W.  874.  Such  statute  Is  not  repealed  by 
Acts   1891,   1892,   1893,   p.   422,    c.   124.     Id. 

50.  Burns'  Rev.  St.  1901,  §§  343,  344.  GU- 
ler  V.  West,  162  Ind.  17,   69  N.  E.   548. 
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ecTiting  the  same  on  its,  being  reached  in  its  regular  order."^  In  the  absence  of  a 
rule  of  court  or  a  statute  requiring  it,  notice  need  not  be  given  to  defendant  of 
the  placing  of  a  cause  on  the  trial  calendar,"^  but  in  most  states,  notice  of  trial 
and  note  of  issue  are  essential.  In  New  York,  the  note  of  issue  must  be  filed 
after  the  cause  is  noted  for  trial,"*'  and  the  notice  of  trial  must  be  served  after 
the  cause  is  at  issue.'*  Irregularities  in  the  notice  of  trial  and  service  thereof 
are  waived  by  the  presence  of  counsel  when  the  cause  is  set  for  trial,  no  objection 
being  made.""'    Though  notice  is  required,  publication  is  not  generally  essential."" 

Passing  or  advancing  catises." — Counsel  being  actually  engaged  in  the  trial 
of  another  cause,"'*  the  court  may  pass  the  case  for  the  time  being,  and  where  a 
mistrial  is  ordered  for  misbehavior  of  counsel,  the  ease  goes  to  the  foot  of  the 
calendar.""  By  consent,  the  parties  may  in  some  states  advance  the  trial  term 
of  a  cause.'"  An  amendment  to  a  petition  relating  back  to  the  beginning  of  the 
original  suit  does  not  change  the  trial  term  thereof."^  In  New  York,  an  admin- 
istrator being  the  plaintifE,  he  is  entitled  to  a  preference."^  Where  a  defendant 
dies,  the  action  does  not  stand  for  trial  as  to  the  other  defendants  until  it  has 
been  revived  against  the  representatives  of  the  deceased  defendant  or  abated  as  to 
them."' 

An  application  for  a  preference  is  addressed  to  the  discretion  of  the  court,"* 
and  such  motion  being  made  upon  the  pleadings  merely,  without  any  showing  by 
affidavit  why  the  action  should  be  preferred,  cannot  be  granted.""  The  issues  of 
fact  must  be  joined.""  In  New  York,  a  cause  being  placed  upon  the  calendar,  it 
must  remain  there  until  disposed  of;  hence  one  cannot  subsequently  change  the 
position  of  the  cause  on  the  calendar  by  filing  a  new  note  of  issue. "^  A  motion 
for  a  preference  resting  on  the  same  facts  as  a  former  one  cannot  be  made  vrith- 
out  leave  of  court.""  A  motion  for  a  preference  cannot  be  withdrawn,  without  the 
order  of  the  court  or  the  consent  of  defendant,  after  the  latter  has  opposed  it."" 
The  time  within  which  application  for  the  postponement  of  a  cause  must  be  made 
is  largely  a  matter  of  statutory  regulation.'"     Objections  that  the  cause  was  tried 


51.  Stewart  v.  Gorham,  122  Iowa,  669,  98 
N.  W.  512. 

52.  Glos  V.  Gleason,  209  111.  517,  70  N.  B. 
1045.     See  1  Curr.  L.   953,  n.  26-28. 

53.  Code  Civ.  Proc.  §  977.  McMann  V. 
Brown,  92  App.  Dlv.  249,  87  N.  T.  S.  38.  A 
cause  In  ■which  the  note  of  Issue  was  filed 
before  1  o'clock  on  a  certain  day,  and  the 
notice  of  trial  served  at  4  on  the  same  day, 
held  not  Improperly  on  the  docket.  Lederer 
V.   Adler,    88   N.   T.   S.    1010. 

64.  Where,  after  service  of  notice  of  trial 
on  a  defendant  served  by  publication,  serv- 
ice of  the  complaint  is  made,  the  cause  will 
be  stricken  from  the  calendar.  Sanders  v. 
People's  Co-op.  Ice  Co.,  44  Misc.  171,  89  N. 
T.    S.   785. 

65.  Cerusslte  Mln.  Co.  v.  Anderson  [Colo. 
App.]    75  P.  158. 

58.  Notice  fixing  case  In  district  court. 
State  V.  Fuller,  111  La.  85,  35  So.  395. 

57.  See  1  Curr.  L..   953. 

58.  Rule  7  of  the  Gen.  Rules  for  the  trial 
term  In  the  first  dept.,  allowing-  the  court 
to  pass  the  cause  for  one  day.  Spero  v.  Su- 
preme Council,  A.  L.  H.,  88  N.   T.  S.   989. 

59.  May  send  the  cause  to  the  foot  of  the 
calendar.  McCormiok  v.  Shea,  42  Misc.  555, 
85  N.  T.  S.  1029. 

60.  In  Georgia,  first  term  In  equity  may 
become  the  trial  terra.  Latimer  v.  Irish- 
American  Bank.   119  Ga.  887.  47  S.  B.   322. 


61.  "Wells  v.  Wells,  118  Ga.  812,  45  S.  B. 
669. 

62.  An  insurance  company,  a  sole  defend- 
ant, holding  a  fund  which  plaintiff,  an  ad- 
ministrator, claimed,  interpleaded  and  made 
another  claimant  of  the  fund  defendant; 
held,  cause  should  be  preferred.  Vandewa- 
ter  v.  Mutual  Reserve  Life  Ins.  Co.,  44  Misc. 
316,  89  N.  T.  S.  845. 

63.  BweU  v.  Tye,  26  Ky.  L.  R.  976,  76  S. 
W.   875. 

64.  Carroll  v.  Pennsylvania  Steel  Co.,  96 
App.  Dlv.  165,  89  N.  T.  S.  199. 

65.  Action  by  administrator.  Carroll  v. 
Pennsylvania  Steel  Co.,  96  App.  Dlv.  165,  89 
N.  T.  S.  199. 

66.  Where  demurrer  was  undecided,  held 
properly  denied.  New  York  Contracting  & 
Trucking  Co.  v.  Hawkes,  41  Misc.  125,  83  N. 
T.   S.   919. 

67.  Code  Civ.  Proe.  §  977.  Cannot  use 
such  new  note  of  issue  as  the  basis  for  the 
motion  for  a  preference.  Montgomery  v. 
Danlell,  91  App.  Div.   18,  86  N.  T.   S.  344. 

68.  McCaffrey  v.  Butler,  87  App.  Div.  536, 
84   N.  T.  S.  776. 

69.  McCaffrey  v.  Butler,  87  App.  Div.  535, 
84  N.  T.  S.  776.  Not  by  another  motion  to 
advance   the   trial  on   the  same   ground.     Id. 

70.  In  King's  county,  excuses  for  the 
postponement  of  trial  must  be  presented 
while  the  case  is  on  the  reserve  section,  and 
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out  of  its  regular  order,  and  was  not  properly  placed  on.  the  trial  calendar  may 
be  waived.'* 

Transfer,  correction  or  striking  off.""^ — ^A  cause  being  upon  the  wrong  cal- 
endar, as  upon  the  law  calendar  when  it  should  be  upon  the  equity,"  or  vice  versa,'* 
or  on  the  motion  calendar  when  it  should  be  on  the  issue,'^  the  court  will  not 
dismiss  the  case  but  will  transfer  it  to  the  law  calendar,  though  no  motion  to  trans- 
fer being  made,  the  court  may  retain  the  cause  and  try  the  same,'°  and  one  can- 
not object,  for  the  first  time  on  appeal,  that  the  cause  should  have  been  trans- 
ferred.'' An  erroneous  transfer  is  not  prejudicial  if  the  court  arrived  at  the  only 
result  which  could  have  been  reached  in  the  proper  forum."  A  cause  being  pre- 
maturely noticed  for  trial  will  be  stricken  from  the  calendar."  A  motion  to  strike 
a  cause  from  the  calendar  must  be  made  within  due  time." 

Short  cause  calendars.^^ — ^A  stipulation  by  which  a  cause  after  dismissal  is 
reinstated  on  the  general  calendar  does  not  preclude  plaintiff,  after  an  order  re- 
instating the  cause  "on  the  several  dockets  of  the  court"  has  been  entered,  from 
having  the  cause  placed  on  the  short  cause  calendar.*^ 

Reinstatement  and  restoration. — ^A  cause  having  been  regularly  discontinued, 
the  court  has  no  discretion  to  restore  it  to  the  docket,  on  oral  motion,  without 
notice  to  the  adverse  party.''  Orders  of  appellate  courts  in  reinstating  a  cause 
must  be  obeyed.'* 

DOMICILB.SB 

Definition  and  elements. — The  terms  "residence,"  "abode,"  "domicile,"  and 
kindred  terms  differ  somewhat  in  meaning,  but  when  construing  statutes,  have 
frequently  been  held  to  be  synonymous.'*  Every  man  must  have  a  domicile  some- 
where and  he  can  have  but  one  at  any  moment  of  time."     To  bring  about  a  change 


will  not  be  considered  after  it  has  passed 
to  the  ready  section  of  the  day  calendar. 
Eurkart  v.  Johnson,  43  Misc.  419,  89  N.  Y.  S. 
479. 

71.  Wliere  the  trial  of  a  cause  was  post- 
poned more  than  once  on  motion  of  defend- 
ant to  a  day  certain  and  the  trial  was  had 
on  the  day  following  the  last  day  to  which 
the  trial  had  been  postponed,  held  waived. 
Union  Surety  &  Guaranty  Co.  v.  Tenney,  200 
111.    349,    65   N.   B.    688. 

72.  See  1  Curr.  L.  953. 

73.  Sand.  &  H.  Dig.  §  5619.  Daniel  V. 
Garner,  71  Ark.  484,  76  S.  W.  1063;  Davis  v. 
Case  Threshing  Mach.  Co.  tKy.]  80  S.  "W. 
1145. 

74.  Chinchin  V.  Katzman,  89  App.  Div. 
596  85  N.  T.  S.  626;  Gilbert  v.  Bunnell,  92 
App.  Div.  284,  86  N.  T.  S.  1123;  Davis  V. 
Case  Threshing  Mach.  Co.  [Ky.]  80  S.  W. 
1145.  Complicated  accounts,  cause  should 
not  be  transferreed  to  common-law  docket. 
Hely  V.  Fred  Hoertz  &  Co.  [Ky.]  82  S.  w; 
402.     See  1  Curr.  L.  953,  n.  35. 

75.  Mandamus.  Martin  v.  Clark,  135  N.  C. 
178,   47  S.  E.  397. 

76.  Code,  §  3437.  Where  one  amended  his 
pleadings  in  a  suit  In  equity  so  as  to  trans- 
form the  case  into  an  action  at  law.  Lough 
V  Estherville,  122  Iowa,  479,  98  N.  W.  308. 
Only  legal  relief  could  be  recovered  how- 
ever.    Id. 

77.  Gerstle  v.  VandergrlfEe  [Ark.]  79  S.  W. 

776. 

78.  Rattray   v.  Talcott   [Iowa]    100  N.   W. 

S6. 


70.  Marvin  v.  Eowlby  [Mich.]  9$  N.  W. 
399. 

SO.  A  motion  to  strike  a  cause  from  the 
short-cause  calendar,  not  made  until  the 
day  of  trial,  nearly  3  months  after  the 
makers  of  the  motion  had  been  notified  that 
the  cause  would  be  placed  on  the  short- 
cause  calendar,  held  properly  denied  be- 
cause not  made  in  time.  Fortune  v.  Gilbert 
210  111.  354,  71  N.  B.  442.  See  1  Curr.  L.  953! 
n.  32. 

81.  See  1  Curr.  D.  954. 

82.  Bggleston  v.  Royal  Trust  Co.,  205  111. 
170,    68  N.   B.  709. 

83.  O'Dell  v.  Cowles,  76  Conn.  293,  66  A. 
519. 

84.  An  order  of  an  appellate  court  di- 
recting that  a  case  "take  its  regular  place 
on  the  calendar,  and  not  be  restored  to  the 
day  calendar,"  the  order  of  the  special  term 
directing  that  it  should  be  placed  on  the 
call  calendar  preparatory  to  its  being  set 
down  on  the  day  calendar  is  erroneous.  Die- 
bold  v.  Walter,  89  App.  Div.  80,  85  N.  T  S 
437. 

85.  See  titles.  Aliens,  1  Curr.  L.  67;  Citi- 
zens, 1  Curr.  L,.  526.  Jurisdiction  as  depend- 
ent on  domicile  or  citizenship  of  parties,  see 
Jurisdiction,  2  Curr.  L.  604. 

80.  Inheritance  law.  In  re  Moir's  Estate, 
207  111.  180,  69  N.  B.  905.  Statute  as  to  de- 
scent of  property  of  aliens.  Richardson  v. 
Amsdon,  85-N.  T.  S.  342.  See  State  v.  Sny- 
der [Mo.]  82  S.  W.  12,  23,  for  a  good  dis- 
cussion of  the  meaning  of  these   terms. 

87.  In  re  Moir's  Estate,  207  111.  180,  69  N 
E.   90S 
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of  domicile,  it  is  necessary  that  an  intention  to  so  do  exists,'*  coupled  with  an 
exercise  of  volition  in  the  selection  of  a  place,*'  and  followed  by  an  actual  aban- 
donment of  the  old  and  location  in  the  new  place  of  residence."  A  domicile  once 
acquired  remains  until  a  new  one  is  acquired  facto  et  animo.*^  The  domicile  of 
a  wife'^  and  of  minor  children""  is  that  of  the  husband  or  father. 

Domicile  for  particular  purposes. — As  to  third  persons,  one  having  no  fixed 
abode  is  in  some  states  treated  as  a  resident  of  the  county  in  which  he  is  tempo- 
rarily domiciled."* 

Evidence  and  establishment. — A  domicile  being  once  established,  the  pre- 
sumption is  that  it  continues,*"*  and  the  burden,  of  proof  is  upon  the  party  alleging 
a  change  to  prove  it.""  The  contemporaneous  acts  of  the  parties  throw  light  on 
what  they  intend,*'  acts  being  more  important  than  declarations.**  One's  domi- 
cile of  origin  is  more  easily  regained  than  a  new  one  is  acquired.** 


88.  Bisele  V.  Oddie,  128  F.  941;  Iioeser  v. 
Jorgensen  [Mich.]  100  N.  W.  450.  No  change 
of  domicile  where  one  went  to  another  state 
for  the  temporary  purpose  of  procuring  med- 
ical aid.  In  re  Moir's  Estate,  207  111.  180,  69 
N.  B.  905.  A  man  does  not  lose  his  domicile 
and  residence  because  he  goes  to  another 
state  to  engage  in  business,  even  though  he 
have  a  permanent  business  office  In  such 
state.  State  v.  Snyder  [Mo.]  82  S.  W.  12. 
See  1  Curr.  L.  954,  n.  41,  42. 

89.  A  sailor  In  the  active  service  of  the 
United  States  navy  does  not  lose  his  actual 
or  legal  residence.  Radford  v.  Radford 
[Kv.]    82  S.  W.   391. 

00.  In  re  Moir's  Estate,  207  111.  180,  69  N. 
E.  905;  Bisele  v.  Oddie,  128  F.  941.  See  1 
Curr.  L.  954,  n.   43,  44. 

91.     Ballard   v.   Puleston    [La.]    36   So.    951. 

9a.  Isaacs  v.  Isaacs  [Neb.]  99  N.  W.  268. 
Under  pauper  law  V.  S.  3171,  wife  cannot  by 
leaving  husband  and  agreeing  to  support 
herself  acquire  another  residence.  Town  of 
Essex  V.  Jericho  [Vt.]  56  A.  493.  See  1  Curr. 
L.  954,  n.  38. 

NOTE.  Exceyttona  to  rule  that  domicile 
of  a.  imsbaad  is  the  doinlclle  of  his  ytlte: 
The  rule  that  the  domicile  of  a  wife  is  de- 
termined by  the  domicile  of  her  husband  is 
based  upon  the  legal  identity  of  husband 
and  wife,  and  upon  her  duty  to  reside  with 
him.  While  the  rule  as  stated  is  generally 
true,  yet  a  wife  living  separate  and  apart 
from  her  husband  may  In  certain  cases  es- 
tablish an  independent  residence.  Dutcher 
V.  Dutcher,  39  Wis.  659;  Chapman  v.  Chap- 
man, 129  111.  386,  21  N.  B.  806;  In  re  Flor- 
ence, 54  Hun.  328,  7  N.  Y.  S.  578.  Thus  a 
wife  may  after  an  agreement  for  separa- 
tion, when  necessary,  acquire  a  separate 
domicile.  Rundle  v.  Van  Innegan,  9  Civ. 
Proc.  R.  330.  Or  the  husband  having  given 
cause  for  divorce,  she  may  establish  such  a 
domicile.  Ditson  v.  Ditson,  4  R.  I.  87;  Har- 
teau  v.  Harteau,  14  Pick.  [Mass.]  181,  25  Am. 
Dec.  372;  Shute  v.  Sargent,  67  N.  H.  305,  36 
A.  282;  Payson  v.  Payson,  34  N.  H.  518;  Mof- 
fatt  V.  MofEatt,  5  Cal.  280;  Turner  v.  Turner, 
44  Ala.  437;  Arrington  v.  Arrington,  102  N. 
C.  491,  9  S.  E.  200;  Dyon  v.  Lyon,  30  Hun, 
455. 

An  exception  to  the  general  rule  that  the 
domicile  of  the  husband  is.  that  of  his  wife 
exists  where  she  voluntarily  absents  her- 
self, under  circumstances  amounting  to  a 
wrongful  abandonment  of  her  husband,  and 
resides  permanently  in  another  state;  In  such 


case  she  Is  precluded  after  her  husband's 
death  from  asserting  a  homestead  right  In 
his  estate.  Prater  v.  Prater,  87  Tenn.  78,  » 
S.  W.  361,  10  Am.  St.  Rep.  623. 

It  has  been  held  in  a  few  cases  that  a 
wife  cannot,  under  any  circumstances,  ac- 
quire a  domicile  by  separation  from  her 
husband  and  actual  residence  elsewhere, 
that  she  cannot  change  her  domicile  or  ac- 
quire a  separate  one  without  his  consent. 
Maguire  v.  Maguire,  7  Dana  [Ky.]  181;  John- 
son V.  Johnson,  12  Bush  [Ky.]  485;  Greene 
y.  Greene,  11  Pick.  [Mass.]  417.  This  latter 
pase  is  directly  opposed  to  Harteau  v.  Har- 
teau, 14  Pick.  [Mass.]  181,  25  Am.  Dee.  372. — 
Prom  note  to  McGrew  v.  Mutual  Life  Ins. 
Co.  [Cal.]  84  Am.  St.  Rep.  20,  27. 

93.  Boyle  v.  Griffin  [Miss.]  36  So.  141. 
See  1  Curr.  L.  954,  n.  39,  40. 

94.  Civ.  Code  of  1896,  5  1825.  Ginn  v. 
Cannon,  119  Ga.  475,  48  S.  B.  631. 

95.  In  re  Moir's  Estate,  207  111.  180,  69  N. 
E.  905.  Rule  as  stated  above  admitted,  but 
following  facts  held  to  constitute  an  excep- 
tion. Defendant  denying  plaintiff's  right  to 
act  on  the  ground  that  testator  was  a  non- 
resident, which  was  denied,  proof  that  he 
was  a  nonresident  three  years  before  does 
not  shift  burden  of  proof  to  plaintiff.  In  re 
Smith's  Estate,  43  Or.  595,  75  P.  133.  See  1 
Curr.  L.  954,  n.   45. 

96.  Elsele  v.  Oddie,  128  F.  941;  In  re  Moir's 
Estate,  207  lU.  180,  69  N.  B.  905.  See  1  Curr. 
L.  954,  n.  45. 

VT.  On  an  issue  as  to  the  residence  of  a 
chattel  mortgagor,  evidence  that  he  told  a 
certain  supervisor  that  he  had  a  homestead 
in  P.  and  that  he  made  and  delivered  to 
such  supervisor  a  statement  of  his  taxable 
property  in  that  township  held  admissible. 
Loeser  v.  Jorgensen  [Mich.]  100  N.  W.  450. 
On  the  same  issue,  evidence  that  the  day 
after  the  mortgage  was  given,  the  mort- 
gagor appeared  before  the  registration  board 
at  F.  and  claimed  to  be  a  resident  of  that 
township  and  entitled  to  vote  there,  and 
that  he  did  vote  there.  Is  admissible.  Id. 
Where  one  sold  his  home  in  Washington, 
moved  to  Oregon  and  voted  there,  held  dom- 
iciled in  latter  state,  though  he  returned  to 
Washington  frequently.  In  re  Smith's  Es- 
tate, 43  Or.  695,  76  P.  133.  See  1  Curr.  L. 
956,   n.   58-60. 

98.  Elsele  V.  Oddie,  128  F.  941.  One  re- 
turning to  her  domicile  of  origin,  England, 
and  living  there  for  the  50  years  Immedi- 
ately preceding  her  death,  held  domicile  re- 
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S  1.     Nature    of    Right,    Persons    Entitled;  §  4.     lilens  and  Chargres  on  Dotrer  (1146). 

Selections   (1144).  §  5.    Assignament     of     Do\rer     and     Money 

§  a.     In  What  Dower  May  be  Had   (1144).  Awards    (1146). 

§  3.     Sxtlnsruishment,  Rblease  or  Bar  and  §  6.     Remedies    and    Frocednre    (1147). 
Revival  of  Dower  (1145). 

§  1.  Nature  of  right,  persons  entitled;  elections?- — During  the  life  of  the 
husband,  the  right  is  inchoate  only/  but  becomes  consummate  on  his  death.'  At 
common  law,  it  is  a  life  estate  when  assigned,*  whence  a  dowress  is  subject  to  im- 
peachment for  waste.°  A  tenant  ia  dower  unassigned  may  sue  alone  for  injuries 
to  the  premises,*  but  a  right  of  doVer,  consummate  but  unassigned,  is  no  defense 
to  an  action  of  ejectment  by  heirs,'  nor  has  the  dowress  an  interest  which  she  can 
lease  so  that  covenants  run  with  the  land.*  The  dowress  cannot  dispute  her  hus- 
band's seisin."  The  inchoate  right  may  be  defended  in  an  action  brought  against 
her  to  quiet  title.^" 

§  3.  In  what  dower  may  he  had}^ — Generally  speaking,  all  lands^^  whereof 
the  husband  was  seised^'  during  coverture^*  of  an  estate  of  inheritance  are  dow- 
able,  though  subject  to  paramount  lien.^"*  The  dowress  has  no  claim  as  against  a 
purchase-money  mortgage  or  vendor's  lien^'  in  the  lands  actually  purchased,^'  but 
the  lien  must  have  been  reserved,^'  nor  in  partnership  realty  until  the  equities 
of  the  partners  are  adjusted.^"  By  some  statutes,  it  has  been  extended  to  lands 
not  inheritable  and  to  chattel  interests.^"  In  Kentucky,  she  is  dowable  only  in 
land  of  which  the  deceased  spouse  was  seised  of  the  fee  and  also  entitled  to  the 
beneficial  use,^^  and  not  as  against  a  purchaser  from  her  husband  in  improve- 


sumed,  though  In  deeds  she  recited  her  dom- 
icile   as    being   in   America,    which   was    her 
domicile   by   adoption.     Richardson  v.   Ams- 
don,   85  N.   T.  S.   342. 
99.     Richardson  v.  Amsdon,  85  N.  T.  S.  342. 

1.  See  1  Curr.  L.   956. 

2.  Gives  wife  no  right  of  possession,  fail- 
ure to  exercise  which  works  an  estoppel. 
Beeman  v.  Kitzman  [Iowa]  99  N.  "W.  171. 
No  defense  to  an  action  for  specific  p.erform- 
ance  of  a  husband's  sole  contract  to  sell 
the  land.  Steadman  v.  Handy  [Va.]  46  S.  B. 
380. 

3.  Wife  may  then  sell  by  deed  or  con- 
tract. Hanna's  Assignees  v.  Gay,  25  Ky.  L. 
R.   1794,   78  S.  W.   915. 

4.  A  reservation  by  her  of  saw  timber 
reserves  nothing  as  against  the  reversioner. 
Garnett  Smelting  &  Development  Co.  v. 
Watts    [Ala.]    37   So.    201. 

5.  Cannot  cut  and  sell  timber  on  agri- 
cultural land.  Hawpe  v.  Bumgardner  [Va.] 
48  S.  E.  554. 

6.  Widow  and  infant  son  in  possession. 
Infant  need  not  be  Joined.  Cumberland  Tel- 
ephone &  Telegraph  Co.  v.  Foster,  25  Ky.  L. 
R.  1465,  78   S.  W.   150. 

7.  Bicknor  v.   Clabber   [Ind.  T.]    76   S.  W. 

271. 

8.  Jackson    v.    O'Rorke    [Neb.]    98    N.    W. 

1068. 

9.  McGuire  v.  Whitt,  25  Ky.  L.  R.  2276,  80 

S    W    474. 

10  Though  she  could  not  maintain  an  af- 
firmative action  prior  to  her  husband's 
death  Minneapolis,  etc.,  R.  Co.  v.  Lund 
[Minn.]    97  N.  W.  452 

11.     See  1  Curr.  L.  958. 

^  2  Starr  &  C.  Ann.  St.  1896,  o.  41 
Land  included  by  mistake  In  a  bill  against 


the  husband  alone  to  foreclose  an  equitable 
purchase-money  mortgage.  Lohmeyer  v. 
Durbin,  206  111.  574,  69  N.  B.  523.  Evidence 
of  such  mistake  held  insufficient.     Id. 

13.  Not  in  estates  in  expectancy.  In  New 
York,  where  a  husband  has  a  remainder  ex- 
pectant upon  a  life  estate.  Ward  v.  Ward, 
131  F.  946.  Under  1  Rev.  St.  [1st  Ed.]  p. 
740,  pt.  2,  c.  1,  tit.  3,  In  a  vested  remainder 
expectant  on  a  life  estate.  Jackson  v.  Wal- 
ters,  86  App.  DIv.  470,   83  N.  T.  S.   696. 

14.  Not  in  land  owned  by  the  husband  at 
the  time  of  the  contract  to  marry,  but  which 
she  knew  he  voluntarily  conveyed  to  defeat 
her  right.  Smith  v.  Erwin  [Ky.]  82  S.  W. 
411. 

15.  Her  dower  in  the  excess  remains  a 
charge  on  the  land  where  it  is  sold  to  sat- 
isfy a  claim  paramount  to  her  right.  Bas- 
sell  V.  Caywood,  54  W.  Va.   241,   46  S.  B.  159. 

16.  Where  the  husband  had  agreed  to, 
but  failed  to  execute  a  purchase-money 
mortgage,  but  the  same  had  been  decreed  a 
lien  upon  the  land.  Lohmeyer  v.  Durbin 
206  111.  574,   69  N.  E.   523. 

17.  Foreclosure  It  was  alleged  included 
other  lands.  Lohmeyer  v.  Durbin,  206  111. 
574,  69  N.  E.  523. 

18.  The  mere  fact  that  money  is  borrow- 
ed from  one  to  pay  for  land  does  not  give 
him  a  lien.  Hogg  v.  Potter,  25  Ky.  L.  R. 
492,  76  S.  W.   35. 

19.  Hauptmann  v.  Hauptmann,  91  App. 
Div.   197,  86  N.  T.   S.   427. 

20.  Under  Rev.  St.  1899,  §  2933.  Phillips 
v.  Hardenburg  [Mo.]  80  S.  W.  891.  Petition 
for  dower  need  not  allege  that  the  husband 
was   seised   of  an  estate  of  Inheritance.     Id. 

21.  Under  St.  1903,  §  2134,  not  In  land  de- 
vised to  one  In  trust  for  her  and  her  chil- 
dren.     Rivers   V.   Morris    [Ky.]   78   S.   W.    196. 
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ments  added  by  him.''^  Also  in  that  state  she  has  dower  in  the  homestead  despite 
his  power  to  sell  it.^°  In  Georgia,  there  is  no  dower  ia  an  equity  of  redemption 
of  land  whereof  he  did  not  die  seised.^* 

§  3.  Extinguishment^  release  or  bar  and  revival  of  dower.^^ — The  right  may 
be  divested  by  the  decree  of  a  court,""  unless  fraudulently  obtained,"'  but  cannot 
be  relinquished  except  by  the  voluntary  act  of  the  dowress,"'  in  the  mode  provided 
by  statute."'  It  is  not  affected  by  a  sale  of  the  realty  to  pay  the  debts  of  her  de- 
ceased husband,'"  nor  by  execution  sale  under  a  judgment  in  favor  of  the  state,'^ 
nor  by  the  fact  that  she  purchases  at  a  bargain  property  of  her  husband  at  a  sale 
of  his  estate  in  insolvency.'"  It  may  be  relinquished  by  her  deed''  or  by  a  post 
nuptial'*  or  antenuptial  agreement, "*  made  in  lieu  of  dower. '°  It  may  be  barred 
by  adverse  possession"  or  limitation,"  unless  the  heir  not  claiming  adverse  to  her." 


22.  Under  Ky.  St.  1899,  §  2139,  not  as 
against  one  claiming  under  an  execution 
sale.  Ewell  v.  Tye,  25  Ky.  L,.  R.  976,  76  S. 
"W.    875. 

23.  Under  Ky.  St.  1903,  §  1706,  a  husband 
may  sell  the  homestead  subject  to  the  wife's 
right  of  dower.  Hanna's  Assignees  v.  Gay, 
25  Ky.  L.  R.  1794,  78  S.  "W.  915. 

34.  Husband  borrowed  money  and  gave 
an  absolute  deed,  taking  back  a  bond  for 
title  [Civ.  Code  1895,  §  4687].  McDonald  v. 
McDonald  [Ga.]  47  S.  E.  918. 

25.  See  1  Curr.  L.  959. 

26.  The  right  is  divested  by  a  decree  in 
partition  where  the  property  is  sold  and  her 
interest  in  the  proceeds  allotted  to  her 
[Laws  1902,  p.  48,  c.  18].  Reed  v.  Reed,  25 
Ky.  L.  R.  2324,   80  S.  W.   520. 

87.  A  fraudulent  judgment  confessed  for 
the  purpose  of  barring  dower  rights  will  be 
opened.  Waterhouse  v.  Waterhouse,  2C|,6  Pa. 
433,   65  A.   1067. 

28.  Husband  deeded  to  his  assignee  in 
bankruptcy,  though  the  assignee  paid  him 
$1,000  in  lieu  of  homestead  which  was  ap- 
plied to  her  use.  Cravens  v.  Shippen,  25  Ky. 
L.  R.  1322,  77  S.  W.  929.  Not  by  a  decree 
of  partition  among  coparceners  where  she 
was  not  a  party  to  the  action.  Reed  v.  Reed, 
25  Ky.  K  R.  2324,  80  S.  W.  520. 

Note:  The  inchoate  right  to  dower  at- 
taches at  the  moment  the  husband's  Interest 
in  the  realty  becomes  fixed,  during  cover- 
ture, and  unless  so  provided  by  statute  (see 
o.  33,  Minn.  Laws  1901,  and  Merrill  v.  Se- 
curity Trust  Co.,  71  Minn.  61,  70  Am.  St.  Rep. 
312)  cannot  be  divested  except  by  the  volun- 
tary act  of  the  dowress.  Thus  a  sale  on 
execution  to  satisfy  a  mechanic's  lien  (Bish- 
op v.  Boyle,  9  Ind.  169,  68  Am.  Dec.  615; 
Gove  V.  Cather,  23  111.  640;  Mark  v.  Murphy, 
76  Ind.  534;  Van  Vronker  v.  Eastman,  7  Mete. 
[Mass.]  157;  Piper  v.  Ward,  8  Blaokf.  [Ind.] 
252),  nor  by  a  sale  by  an  assignee  in  bank- 
ruptcy (Re  Angler,  4  Nat.  Bankr.  Reg.  619; 
Lazear  v.  Porter,  87  Pa.  513;  Kelso's  Ap- 
peal, 107  Pa.  7)  will  not  defeat  it;  nor  is 
there  anything  in  the  Bankrupt  Act  of  the 
United  States  to  bar  it  (Porter  v.  Lazear, 
109  U.  S.  87,  27  Law.  Ed.  865).  A  foreclosure 
of  a  mortgage  made  by  the  husband  alone 
will  not  bar  It.  MoMahon  v.  Russell,  17 
Fla.  698;  Moomey  v.  Maas,  22  Iowa,  380,  92 
Am.  Dec.  395;  Oleson  v.  BuUard,  40  Iowa, 
14.  Contra,  Mosteller  v.  Gorrell,  41  Kan. 
392;  Sturdevant  v.  Norris,  30  Iowa,  65.  It  is 
defeated  by  a  sale  in  partition,  although 
she  was  not  a  party  (Holley  v.  Glover  [S.  C] 


16  L.  R.  A.  776),  but  not  by  a  sale  on  exe- 
cution against  the  husband  ("Wright  v. 
Tichenor,  104  Ind.  185;  Dunham  v.  Osborne, 
1  Paige  [N.  Y.]  634;  Dayton  v.  Corser 
[Minn.]  18  L.  R.  A.  80;  this  case,  however, 
Is  overruled  by  Merrill  v.  Security  Trust 
Co.,  71  Minn.  61,  70  Am.  St.  Rep.  312,  and 
Minn.  Laws  1901,  c.  33). — Prom  note  to  Flow- 
ers V.  Flowers   (Ga.)   18  L.  R.  A.  75. 

29.  Execution  by  the  husband  of  an  as- 
signment for  benefit  of  creditors  has  no  ef- 
fect. Hanna's  Assignees  v.  Gay,  25  Ky.  L. 
R.  1794,  78  S.  W.  915.  Where  one  had  been 
decreed  a  right  of  dower  in  certain  premises. 
It  was  error  for  the  court  to  order  a  sale 
thereof  clear  of  such  right  without  his  con- 
sent in  writing  [Hurd's  Rev.  St.  1901,  c.  106, 
%  22],  though  he  had  previously  executed  a 
mortgage  in  which  he  had  waived  his  right 
of  dower.  Joest  v.  Adel,  209  111.  432,  70  N.  B. 
638. 

30.  In  re  Smith's  Estate,  43  Or.  595,  73  P. 
336. 

31.  Fields'  Heirs  v.. Napier  [Ky.]  80  S.  W. 
1110. 

32.  Hogg  V.  Potter,  25  Ky.  L.  R.  492,  76  S. 
W.   35. 

33.  Hanna's  Assignees  v.  Gay,  25  Ky.  L. 
R.  1794,  78  S.  W.  915.  Under  Rev.  St.  1899, 
§§  901,  902.  Bush  v.  Piersol  [Mo.]  81  S.  W. 
1224. 

34.  Under  P.  L.  5  344,  giving  a  married 
woman  power  to  contract.  In  re  Fennell's 
Estate,  207  Pa.   309,  56  A.  875. 

35.  Evidence  held  to  show  that  this 
agreement  was  not  procured  by  fraud.  Cum- 
mlngs  V.  Cummings   [R.  I.]   57  A.   302. 

36.  Under  Rev.  St.  1899,  §  2950,  an  in- 
strument purporting  to  be  a  release  but  not 
declaring  to  be  In  satisfaction  of  dower  is 
InsuflJoient.  King  v.  King  [Mo.]  82  S.  W. 
101. 

37.  After  a  divorce,  a  son  as  equitable 
owner  occupied  the  property  without  recog- 
nizing his  mother's  right  of  co-tenancy. 
Butcher  v.  Butcher  [Mich.]   100  N.  W.   604. 

38.  Where  bill  in  equity  for  appointment 
of  commissioners  to  assign  dower  was  filed 
more  than  seven  years  after  death  of  the 
husband  [Civ.  Code  1895,  §  4689].  Crawford 
V.  Watkins,  118  Ga.  631,  45  S.  B.  482.  Must 
be  asserted  within  10  years  after  death  of 
husband.  Hai*rIson  v.  McReynolds  [Mo.]  82 
S.  W.  120.  Under  Code  Civ.  Proo.  §  1596,  aft- 
er 20  years  unless  the  widow  was  during 
such  time  under  disability.  Wetyen  v.  FIck, 
178  N.  Y.  223,  70  N.  E.  497.  And  the  general 
provisions   of   the    Code    as    to   limitation    of 
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or  the  dowress**  is  in  possession.  To  bar  dower  by  reason  of  acceptance  of  pro- 
visions of  a  will,  it  must  appear  that  the  testator  intended  such  provisions  to  be 
in  lieu  of  dower,*^  and  an  acceptance  of  homestead  in  lieu  of  dower  must  be 
clearly  shown.*''  In  some  states,  dower  is  denied  where  marriage  is  dissolved  be- 
cause of  misconduct  of  the  wife.*^  A  wife  is  not  estopped  to  claim  dower  by  rep- 
resentations of  her  former  attorney.** 

Dower  revives  on  the  setting  aside  of  a  fraudulent  conveyance,*^  and  a  re- 
lease by  deed  is  subject  to  the  conditions  therein  contained.**  Despite  an  election 
against  dower,  the  devisees  may  assert  it  pro  tanto  against  that  share  which  an 
after-born  child  claims  by  descent.*' 

§  4.  Liens  and  charges  on  dower.*^ — The  right  of  dower  is  free  from  ex- 
penses incident  to  the  land  accruing  after  the  husband's  death.*'  In  Kentucky, 
if  a  widow  elects  to  take  dower  instead  of  homestead,  the  children's  homestead 
right  attaches  to  it.°" 

§  5.  Assignment  of  dower  and  money  awards."'^ — Where  dower  can  be  set 
off  by  metes  and  bounds,  that  method  should  be  pursued,*^  and  the  right  of  a  senior 
dowress  should  be  first  satisfied,'*'  to  which  end  their  relative  equities  in  rents 
received  may  be  adjusted."*  Where  land  is  sold  under  execution,  right  of  dower 
is  to  be  determined  by  the  law  in  force  at  the  date  of  sale.""  The  dower  right 
may  rest  in  the  terms  of  the  widow's  contract."  If  she  have  dower  subject  to 
paramount  claim,  she  may  have  a  charge  on  surplus  of  the  proceeds  of  the  land."' 


actions  do  not  apply  in  this  ease,  a  speelflc 
limitation  having  been  specifically  pre- 
scribed. Id.  And  limitations  are  not  pre- 
vented from  running  by  the  fact  that  the 
owners  are  nonresidents  [Code,  §  1597],  Id. 
TTnder  Code  Civ.  Proe.  §  438,  the  action  may 
be  brouglit  though  the  owners  are  nonresi- 
dents and  there  is  no  occupant.     Id. 

S9.  Where  an  heir  claimed  under  a  tax 
deed  acquired  by  him  as  agent  for  deceased. 
Grober  v,  Clements,  71  Ark.  565,  76  S.  W. 
555. 

40.  10  year  statute  does  not  run  while 
Bhe  Is  so  in  possession.  Sperry  v.  Swiger, 
54  W.  Va.    283,   46   S.  E.   125. 

41.  Sperry  v.  Swiger,  54  W.  Va.  283,  46  S. 
E,  125.  Where  a  devise  is  not  in  lieu  of 
dower,  it  is  not  repugnant  to  the  right. 
Liauby  v.  Gill,  42  Misc.  334,  86  N.  Y.  S,  718. 

42.  Remaining  in  possession  by  direction 
of  a  judgment  is  not  an  election.  Hogg  v. 
Potter,  25  Ky.  L.  R.  492,   76  S.  W.   35. 

43.  The  fact  that  a  woman  marries  mis- 
takenly believing  her  husband  had  procured 
a  divorce  does  not  conclude  her  under  Sand. 
&  H.  Dig.  5  2527.  Grober  v.  Clements,  71 
Ark.   565,   76  S.  W.  555. 

44.  That  the  sale  by  the  husband,  whose 
attorney  he  then  was,  carried  title  free  from 
such  right.  Beeman  V.  Kltzman  [Iowa]  99 
N.  W.   171. 

4!i.  Bradshaw  v.  Halpin  [Mo.]  79  S.  W. 
685. 

46.  On  breach  of  condition  subsequent, 
she  can  avoid  her  release.  Brown  v.  Tilley 
[R.   I.]   57  A.   380. 

47.  In  re  Miner  [N.  J.  Bq.]  55  A.  1102. 

48.  See  1  Curr.  L..  961. 

49.  Taxes,  repairs  and  expenses  of  the 
sale  Wild  v.  Toms,  123  Iowa,  747,  99  N.  W. 
700  Not  so  her  additional  allowance  under 
the  statute.  Code,  §§  3314,  3370,  aUow  her 
one-half  under  certain  conditions.     Id. 

50.  Under  Ky.    St.   1903,   §   1707.     Hannas 


Assignees  v.  Gay,  25  Ky.  L,.  R.  1794,  78  S.  W. 
915. 

51.  See   1   Curr.  L.  961. 

52.  Gen.  Laws  1896,  c.  264,  §  2,  providing 
when  she  shall  be  endowed  of  a  third  of  the 
rents  and  profits,  has  no  application  in  such 
a  case.  Arnold  v.  Probate  Court  of  North 
Kingstown  [R.  I.]  56  A.  772.  Nor  does  Gen. 
Laws  1896,  c.  264,  §  IS,  authorize  a  court  to 
substitute  rentals  In  such  a  case.  Id.  Fail- 
ure to  require  commissioners  appointed  to  di- 
vide an  estate  to  allot  dower,  and  if  it  could 
not  be  done  consistently  with  the  Interests 
of  the  parties  to  appraise  the  value  of  each 
tract  and  report  to  the  court  is  a  violation 
of  Kurd's  Rev.  St.  1901,  c.  106,  §  22.  Joest  v. 
Adel,>209  111.  432,  70  N.  E.  638. 

53.  Where  a  divorced  wife  and  a  deced- 
ent's widow  are  both  entitled  to  dower,  the 
right  of  the  former  should  be  first  satisfied, 
then  one-third  of  what  remains  to  the  lat- 
ter and  In  case  she  survived  the  former, 
one-third  the  portion  assigned  to  her.  Pot- 
ter V.  Clapp,   203  111.  592,  68  N.  B.   81. 

54.  Rents  received  by  the  second  wife 
should  be  divided  by  giving  the  first  wife 
one-third  and  the  second  wife  one-third  of 
the  remainder.  Potter  v.  Clapp,  203  111.  592. 
68  N.  E.  81. 

55.  Hanley  v.  Kubli  [Or.]  74  P.  224.  A 
statutory  enlargement  of  dower  IS  not  void 
as  to  a  judgment  Hen  acquired  prior  to  its 
enactment  [B.  &  C.  Comp.  Laws,  §  5515].    Id. 

56.  A  wife  purchased  lands  of  her  hus- 
band at  judicial  sale.  Decree  of  confirma- 
tion read  $12,000,  subject  to  dower,  J15,000 
without.  She  failed  to  pay  the  purchase 
money.  Held,  her  dower  in  the  equity  of 
redemption  was  one-fifth  the  residue  of  $15,- 
000,  after  deducting  paramount  liens.  Miller 
V.  Arthur  [Va.]  46  S.  B.  323. 

57.  Bassell  V.  Caywood,  54  W.  Va,  241,  46 
S.  E.  159. 
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§  6.  'Remedies  and  procedure}^ — Demand  is  unnecessary  where  the  widow 
remains  in  possession.""  In  JSTebraska,  the  county  court  may  assign  dower  if 
there  be  no  contest.""  Dower  may  be  assigned  in  equity."^  An  action  may  be 
joined  with  one  to  have  a  trust  declared  with  reference  to  the, property.®^  A  de- 
cree assigning  dower  must  be  reopened  and  disposed  of  before  there  can  be  a  re- 
assignment."' Piling  by  the  widow  of  a  suggestion  of  her  husband's  death  pend- 
ing a  suit  to  annul  his  conveyance  to  her  is  insufficient  to  entitle  her  to  dower.** 
Only  claims  arising  out  of  the  subject  of  the  action  can  ordinarily  be  set  up  as 
a  counterclaim."^ 

Costs. — ^An  allowance  for  costs  cannot  be  granted  where  the  value  of  the 
dower  interest  at  the  time  of  the  trial  could  not  be  determined.""  A  widow  is  not 
entitled  to  have  attorneys'  fees  taxed  against  a  purchaser  from  her  husband." 

DUELING. 

To  constitute  a  duel,  the  fighting  must  be  with  deadly  weapons."*  On  indict- 
ment for  dueling,  conviction  of  affray  may  be  had,"'  though  the  court  has  no  orig- 
inal jurisdiction  of  the  latter  offense.'"' 

DURESS. 

Duress  affecting  testamentary  disposition  is  elsewhere  treated.^^ 
Duress  to  invalidate  a  contract  must  operate  directly  to  its  execution''''  and 
destroy  the  voluntary  character  of  the  transaction,""  and  that  one  acted  under 
protest  is  not  conclusive.''*  Means  calculated  to  intimidate  must  have  been  used,'''' 
and  it  is  frequently  held  that  they  must  be  sufficient  to  overcome  ordinary  firm- 
ness and  courage,''"  but  the  advanced  position  and  the  test  generally  adopted  is, 


58.     See  1  Curr.  L..  962. 

S».  Second  wife  remained  in  possession  by 
agreement  with  the  heirs.  Potter  v.  Clapp, 
203  111.   592,   68  N.  B.  81. 

60.  WTiere  the  facts  upon  which  her  right 
depends  are  not  in  dispute.  Tyson  v.  Tyson 
[Neb.]  98  N.  W.  1076.  In  order  to  oust  the 
court  of  Jurisdiction,  an  issue  of  fact  must 
be  raised  which  the  court  has  not  jurisdic- 
tion to  try.     Id. 

01.  Action  in  partition.  Beeman  v.  Kltz- 
man  [Iowa]  99  N.  W.  171.  Where  a  deced- 
ent's widow  was  his  only  creditor  and  she 
and  a  divorced  wife  joined  in  a  suit  for  the 
assignment  of  dower.  Potter  v.  Clapp,  203 
111.  592,  68  N.  E.  81. 

«2.  Phillips  V.  Hardenburg  [Mo.]  80  S.  W. 
891 

83.  Joest  V.  Adel,  209  lU.  432,  70  N.  B. 
838. 

64.  Pending  proceeding  by  trustee  in 
bankruptcy  to  set  aside  a  sale  to  the  wife  as 
fraudulent,  the  husband  died.  Gray  v.  Chase, 
184  Mass.   444,   68  N.   B.  676. 

65.  See  Set-Off  and  Counterclaim,  2  Curr. 
L.  1624.  A  claim  for  damages  against  a 
widow  as  her  husband's  devisee  is  not  a 
valid  counterclaim  to  an  action  for  admeas- 
urement of  dower  [Code  Civ.  Proo.  §  1221]. 
Burnett  v.  Burnett,  87  App.  Div.  619,  83  N. 
T.   S.   760. 

66.  Hauptmann  v.  Hauptmann,  91  App. 
Div.  197,  86  N.  T.  S.  427. 

67.  Beeman  v.  Kitzman  [Iowa]  99  N.  W. 
171. 

68.  Fighting  with  fists  by  agreement  con- 


stitutes an  affray,  if  in  a  public  place.  State 
V.  Fritz,  133  N.  C.  725,  45  S.  E.  957. 

60.  State  V.  Fritz,  133  N.  C.  725,  45  S.  E. 
957. 

ro.  State  V.  Fritz,  133  N.  C.  725,  45  3.  E 
957. 

71.    See  "Wills,  2  Curr.  L.   2076. 

73.  Threats  of  personal  violence  made  a 
year  before  a  release  was  signed  are  insuf- 
ficient. Parker  v.  Allen  [Tex.  Civ.  App.]  76 
S.  W.  74.  Evidence  held  to  show  that  a  con- 
tract was  not  executed  by  a  mother  because 
of  threats  to  prosecute  her  son  for  bastardy. 
Henry  v.  Dussell   [Neb.]   99  N.  W.   484. 

73.  Evidence  held  insufficient  to  show 
duress  by  a  wife  and  children  in  procuring 
a  deed  from  the  husband.  Anderson  v.  An- 
derson  [Wis.]   100  N.  W.  829. 

74.  Bedeeming  from  void  tax  sale.  An- 
derson V.  Cameron,  122  Iowa,  183,  97  N.  W. 
1085. 

75.  Not  where  a  wife  mortgages  property 
to  secure  the  return  of  property  obtained  by 
her  husband  under  false  pretenses,  there  be- 
ing no  threat  to  prosecute  the  husband. 
Klttel  V.  Schmeider,  89  App.  Div.  618,  85  N. 
T.  S.   977. 

76.  JTote;  The  threats  must  be  such  as 
would  excite  such  a  fear  as  would  overcome 
the  will  of  a  person  of  ordinary  courage, 
and  such  fear  must  be  grounded  upon  rea- 
sonable belief  that  the  person  who  threatens 
has  at  hand  the  means  for  carrying  his 
threat  into  present  execution.  Youngs  v. 
Simm,  41  111.  App.  28;  Harmon  v.  Harmon, 
61  Me.  231;  Seymour  v.  Prescott,  69  Me.  376; 
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were  the  means  used  sTifficient  to  overcome  the  will  of  the  injured  party,  whether 
he  be  above  or  below  the  average  person  in  firmness  and  courage?'^  A  malicious 
threat  to  prosecute  for  a  crime  constitutes  duress^'  if  the  specific  crime  is  desig- 
nated/^ but  a  bona  fide  prosecution  is  not  necessarily  duress,™  nor  is  a  threat  in 
good  faith  to  pursue  a  lawful  civil  remedy  ;^^  and  generally,  the  doctrine  of  duress 
of  goods  is  strictly  limited.*'' 

Pacts  constituting  duress  must  be  specifically  pleaded.** 

EASEMENTS. 


5  1.    Nature    and    Creation    (1148).      Crea-  Merger      and      Revival      (1155).        Reverter 

tion  by  Prescription  (1150).     Creation  by  Bs-  (1155).      Damages    (1156).      Entry    and    Re- 

toppel    (1151).     Natural  Basements    (1152).  moval   (1156). 

§  2.     Location,  Maintenance  and  IH^xtent  of  §  5.     Laclies,     Elstoppel      ot     Acquiescence 

Right  (1153).     Extent  of  Use   (1153).  (1156).      Parties    (1156).      Form    of    Remedy 

§  3.     Tranrfer    and    Asslgmment    (1154).  (1157).     Pleading  and  Evidence    (1157). 

§  4.     Extinguishment    and    Revival    (1154). 

§  1.  Nature  and  creation.^*' — ^An  easement  is  the  right  to  use  the  land  of  an- 
other for  some  purpose  consistent  with  his  general  ownership.*'  It  is  distinct 
from  the  land  itself.**  The  servient  owner  may  use  the  land  in  any  way  that  does 
not  interfere  with  the  easement.*''  The  loss  of  a  right  of  easement  upon  lands 
adjacent  to  those  purchased  constitutes  a  partial  eviction.** 

The  right  to  maintain  a  sewer  through  the  land  of  another  is  an  easement  in 


Higglns  V.  Brown,  78  Me.  473;  Buchanan  V. 
Sahlein,  9  Mo.  App.  552;  Wolfe  v.  Marshall, 
52  Mo.  167;  Danda  v.  Obert,  45  Tex.  539; 
Bosel^y  v.  Shanner,  26  Arii.  280;  United 
States  V.  Huckaber,  16  Wall.  [U.  S.]  414,  21 
Law.  Ed.  457;  Morse  v.  Woodworth,  155 
Mass.  233;  Flanagan  v.  Minneapolis,  36  Minn. 
406;  Eadie  v.  Slemmon,  26  N.  T.  9,  82  Am. 
Dec.  395;  Barrett  v.  French,  1  Conn.  354,  6 
Am.  Deo.  241.  The  age,  sex,  state  of  health 
of  the  party  must  be  taken  into  considera- 
tion. Parmentier  v.  Pater,  13  Or.  121;  Jor- 
dan V.  Elliott,  12  Wkly.  Notes  Cas.  [Pa.]  56. 
A  threat  of  legal  proceedings  is  not  enough. 
Fisher  v.  Bishop,  36  Hun,  112. — From  note 
to  City  Nat.  Bank  v.  Kusworm  [Wis.]  26  L. 
R.  A.  48. 

77.  Evidence  held  to  show  duress  where 
a  sensitive  man  signed  notes  because  of 
threats  to  Institute  criminal  proceedings 
against  his  son-in-law.  Nebraska  Mut.  Bond 
Ass'n  V.  Klee  [Neb.]   97  N.  W.  476. 

78.  Larceny  of  a  void  note  and  mortgage. 
Wheeler  v.  Pettyjohn  [Okl.]  76  P.  117. 

79.  A  threat  of  prosecution  for  an  un- 
specified felony  Is  not.  Boggs  v.  Slack  &  G. 
Grocery  Co.,  53  W.  Va.  536,  44  S.  E.  777,  cit- 
ing Hammon  Cont.  §  135. 

80.  Marriage  to  escape  punishment  foi' se- 
duction is  not  under  duress.  Blankenmies- 
ter  v.   Blankenmlester    [Mo.   App.]    80   S.   W. 

81.  Creditor  of  an  estate  threatened  to  file 
objections  to  a  sale  by  an  administratrix  and 
an  application  for  her  removal  unless  she 
guaranteed  payment  of  allowed  claims. 
Wiggenhorn   v.    Fitzgerald    [Neb.]    98   N.   W. 

1079-  ^,     ^     ^, 

82.  The  fact  that  one  Is  unable  to  borrow 
money  on  account  of  a  judgment  against 
him  does  not  render  a  satisfaction  of  such 
judgment  void  for  duress.  Signer  v.  Clark 
[N  D  j  99  N.  W.  68.  Where  a  publisher  des- 
ignated to  publish  election  notices  was  re- 
ciuired  to  sign  written  acceptance  of  a  sub- 
sequent designation  at  a  reduced  rate  in  or- 


der to  get  the  contract.  Ford  v.  Delaware 
County  Sup'rs,  92  App.  Div.  119,  87  N.  T.  S. 
407.  No  duress  shown  where  one  gave  an- 
other an  order  for  money  in  consideration 
of  the  release  of  a  lien.  Creveling  v.  Sal- 
adlno,  97  App.  Div.  202,   89  N.  T.  S.   835. 

83.  Parker  v.  Allen  [Tex.  Civ.  App.]'  76 
S.  W.  74. 

84.  See  1  Curr.  I...    962. 

85.  Cyc.  Law  Diet.  "Easement." 

86.  A  grant  of  a  water  right,  with  right 
of  way  over  the  land  to  the  water,  is  not 
such  a  conveyance  of  "land"  forbidden  by 
the  U.  S.  homestead  laws  [U.  S.  Comp.  St. 
1901,  p.  1390,  §§  2290,  2291].  Mt.  Carmel 
Fruit  Co.  V.  Webster,  140  Cal.  183,  73  P.   826. 

87.  In  the  absence  of  words  or  circum- 
stances showing  that  the  driveway  is  to  be 
an  open  one,  gates  or  bars  may  be  put  across 
it.  Gibbons  v.  Ebding  [Ohio]  71  N.  B.  720. 
Sinking  gas  wells  on  railroad  right  of  way. 
Consumers  Gas  Trust  Co.  v.  American  Plate 
Glass  Co.  [Ind.]  68  N.  B.  1020.  One  co-owner 
of  an  easement  may  not  use  his  part  of  the 
servient  lands  In  a  way  destructive  of  the 
easement.  Excavated  joint  alley  for  an  area 
way  on  his  side.  Mershon  v.  Fidelity  Ins. 
Trust  &  Safe  Deposit  Co.,  208  Pa.  292,  57  A. 
569.  A  grant  to  a  railroad  of  a  right  of 
way  across  land  conveys  an  easement,  the 
fee  remaining  in  the  owner.  Among  the 
rights  not  granted,  but  remaining  in  the 
grantor  and  Incident  to  his  title  in  fee,  is  a 
right  to  a  private  crossing  over  the  right  of 
way,  where  it  does  not  unreasonably  inter- 
fere with  the  use  of  the  right  of  way  by  the 
company  for  railroad  purposes.  Cincinnati, 
etc.,  R.  Co.  V.  Waohter,  70  Ohio  St.  113,  70  N. 
E.    974. 

88.  Loss  of  right  to  take  water  from  a 
spring  on  lands  adjoining  the  hotel  property 
purchased  by  plaintiff  through  a  foreclosure 
of  mortgage  on  the  lands  having  the  spring. 
Sweet  V.  Howell,  96  App.  Div.  46,  89  N.  T.  S. 
21. 
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real  estate,  and  can  only  be  acquired  by  written  conveyance  or  its  legal  equiva- 
lent j*°  but  an  easement,  though  given  verbally,  may  not  be  revoked  where  the  bene- 
ficiary has  gone  to  trouble  and  expense  relying  on  same.'"  An  easement  by  agree- 
ment may  be  used  while  a  part  of  it  relating  to  grading  remains  unperformed.'^ 

A  grant  carries  all  easements  appurtenant."'  A  grant  not  clearly  showing  a 
purpose  will  be  an  absolute  conveyance,"'  but  expressing  a  purpose  will  be  so  lim- 
ited.** It  must  define  the  location  of  the  easement.""  A  reservation  of  an  ease- 
ment may  be  found  in  words  which  express  a  purpose  which  under  the  circum- 
stances is  appropriate  or  necessary."'  A  right  in  land  resting  solely  on  a  parol 
dedication  will  be  an  easement  only."'  No  easement  will  be  implied  against  full 
covenantg  of  warranty." 

An  easement  by  reservation  will  not  avail  to  one  who  is  not  in  privity  of  es- 
tate to  the  grantor.""  A  reservation  by  a  guardian,  though  exceeding  his  author- 
ity, is  valid  as  against  the  grantee  who  took  subject  to  it.^ 


89.  A  verbal  consent  thereto  is  a  mere 
revocable  license,  terminable  by  reasonable 
notice.  Fonda,  etc.,  R.  Co.  v.  Olmstead,  84 
App.  Div.  127,  81  N.  T.  S.  1041.  The  oral 
agreement  by  an  owner  of  land  to  the  lay- 
ing of  pipes  across  the  land  vests  no  ir- 
revocable right.  City  of  Kewanee  v.  Otley, 
204  111.  402,  68  N.  B.  388. 

90.  Plaintiffs  under  a  verbal  agreement 
with  the  owners  of  an  irrigation  ditch,  to 
give  them  an  interest  in  the  water,  enlarged 
the  ditch  and  reduced  their  land  to  culti- 
vation. McPhee  v.  Kelsey,  44  Or.  193,  74  P. 
401. 

See  post.  Creation  by  estoppel. 

91.  Where  part  of  the  consideration  of  a 
deed  is  an  agreement  to  open  and  maintain 
a  certain  way  and  fill  it  to  the  level  of  the 
street  within  a  specified  time,  the  grantee's 
failure  to  fill  the  way  does  not  deprive  the 
grantor  of  the  right  to  use  it  in  the  mean- 
time. Vanatta  v.  VT^aterhouse  [Ind.  App.]  71 
N.  B.  159. 

9a.  The  conveyance  of  a  tract  of  land  to 
which  there  Is  a  private  way,  plain  and  con- 
tinually used,  carries  with  it  an  Implied 
grant  of  the  way  to  it,  over  the  land  re- 
tained by  the  grantor  in  which  the  way  lies. 
No  expression  of  it  in  the  deed  is  necessary, 
and  it  is  not  required  that  the  grantee's 
tract  be  entirely  surrounded  by  lands  of  the 
grantor.  Mosher  v.  Hibbs,  24  Ohio  Ciro.  R. 
375. 

93.  A  conveyance  of  land  to  a  railroad 
company,  not  showing  it  to  be  for  a  right 
of  way  or  for  railroad  purposes,  gives  a  title 
in  fee  which  the  company  does  not  lose  by 
nonuser.  Watkins  v.  Iowa  Cent.  R.  Co.,  123 
Iowa,  390,  98  N.  W.  910.  The  words  in  a 
deed  "relinquished  to  the  president  and  di- 
rectors" of  a  turnpike  company  do  not  con- 
vey a  fee,  but  merely  an  easement.  Mitchell 
v.  Bourbon  County.  25  Ky.  L.  R.  512,  76  3.  W. 

16. 

94.  A  deed  by  owner  of  a  pond,  of  land 
on  the  sides  thereof  "only  for  the  purposes 
of  being  flowed,"  gives  an  easement  only 
and  the  title  of  the  land  remains  in  the 
grantor.  In  re  Brookfleld,  176  N.  T.  138,  68 
N.  E.  138.  A  contract  permitting  the  laying 
of  a  sewer  on  private  property  and  the  entry 
thereon  for  the  purposes  of  repair  does  not 
allow  such  entry  for  the  purpose  of  connect- 
ing the  sewer  with  property  elsewhere. 
State  V   District  Court  of  Ramsey  County,  90  i 


Minn.  540,  97  N.  W.  425.  Reservation  of 
streets  in  grant  of  submerged  lands  restrict- 
ed to  those  named.  Wliitman  v.  New  York, 
85  App.  Div.  468,  83  N.  T.  S.  465. 

95.  A  deed  conveying  a  lot,  reciting  "a 
stone,  thence  north  along  the  south  side  of 
the  ten  foot  alley,"  is  not  sufBcient  to  show 
an  easement  in  tlie  grantee  or  to  entitle  him 
to  enjoin  the  obstruction  of  the  alley,  where 
there  is  no  showing  that  an  alley  of  that 
width  had  been  opened  and  dedicated  to  the 
owners  of  the  property  conveyed.  The  '  lot 
fronted  on  two  streets  and  abutted  on  the 
alley  connecting  them.  Milliken  v.  Denny, 
135  N.  C.  19,  47  S.  B.  132.  A  deed  by  a  city 
conveying  certain  land  and  "reserving  so 
much  as  might  then  or  thereafter  be  desig- 
nated as  a  street"  reserved  a  tract  of  land 
which  had  been  so  designated  before  the 
grant,  though  not  legally  laid  out.  Whit- 
man V.  New  York,  85  App.  Div.  468,  83  N.  Y. 
S.   465. 

96.  Basement  implied  from  reservation  of 
"private  alley  way"  across  outside  lots  for 
access  to  inside  lots  which  were  too  shallow 
to  abut  in  the  rear  on  public  alley.  Barber 
V.  Allen  [111.]  72  N.  E.  33.  A  recital  in  a 
deed  that  a  specific  part  of  granted  prem- 
ises is  to  be  used  as  a  common  driveway  is 
a  reservation  of  an  easement.  Gibbons  v. 
Bbding  [Ohio]   71  N.  B.  720. 

m.  Dedication  of  land  to  a  turnpike  com- 
pany for  a  toll-house  site,  which  may  be 
made  by  parol,  is  presumed  to  be  a  dedica- 
tion of  an  easement  only.  Halley  v.  Scott 
County  Fiscal  Court,  25  Ky.  L.  R.  1471,  78  S. 
W.    149. 

98.  McSweeney  v.  Com.,  185  Mass.  371,  70 
N.  E.   429. 

99.  He  may  subsequently  convey  the 
thing  reserved.  Jackson  v.  Snodgrass  [Ala.] 
37  So.  246.  A  grantor  conveyed  a  lot  to  G. 
and  subsequently  an  adjoining  lot  to  H.,  re- 
serving the  right  to  run  a  drain  across  it 
from  G.'s  lot.  At  the  date  of  second  deed 
no  drain  had  been  made  or  any  right  there- 
to granted  to  G.  Held,  that  G.  could  claim 
no  right  of  easement  under  the  deed  to  H. 
Haverhill  Sav.  Bank  v.  Griifln,  184  Mass.  419 
68  N.  E.   839. 

1.  The  order  of  the  court  authorizing  a 
minor's  curator  to  deed  a  right  of  way  to  a 
railroad  company  contained  nothing  In  re- 
gard to  a  reservation,  but  crossing  rights 
were  reserved  in  the  deed.     Porter  v.  Kansas 
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3  Cur.  Law. 


A  way  of  necessity^  to  a  grantee  of  otherwise  inaccessible  land'  will  not  be 
implied  against  intention,*  or  as  against  a  stranger  in  title.^  The  granting  of 
exterior  lands  retaining  a  tract  partly  surrounded  by  the  tract  granted  and  partly 
by  land  of  a  stranger  implies  a  reservation  of  a  right  of  way  over  the  tract  granted.' 
The  right  to  use  a  way  from  necessity  cannot  be  predicated  where  a  landowner  in 
enclosing  his  land  has  cut  himself  off  from  other  ways  of  exit.''  Easements  by 
implied  grant  are  those  which  are  strictly  necessary  to  the  principal  thing  granted, 
and  mere  convenience  is  not  enough.'  A  lease  of  property  for  certain  purposes 
carries  the  implied  easements  necessary  for  the  accomplishment  of  such  purposes.' 
One's  wagon  way  on  his  own  land  will  not  be  continued  as  an  easement  of  necessity 
across  a  subsequently  constructed  railroad,  unless  it  is  a  necessity.^" 

Creation  by  prescription.^^ — Continuous^^  and  adverse^'  use  or  possession^*  of 
anothei-'s  land^°  for  the  statutory  period^^  gives  a  prescriptive  right.^'     The  pre- 


Gity   &   N.   Connecting  K.    Co.,    103    Mo.    App. 
422,  77  S.  W.  582. 

2.  See  1  Curr.  D.  963,  n.  65-67. 

3.  Where  a  lot  conveyed  fronts  on  two 
streets,  no  Implied  easement  by  necessity 
In  an  alley  connecting  the  streets  arises  in 
favor  of  the  grantee.  Milliken  v.  Denny,  135 
N.  C.  19,   47   S.  E.  132. 

4.  "Way  of  necessity  rebutted  by  facts  that 
grantor  refused  to  incorporate  it  in  deed  and 
allowed  temporary  use  which  was  after- 
ward withdrawn.  Golden  v.  Rupard,  25  Ky. 
L.  R.  2125,  80  S.  W.  162. 

5.  Where  an  oTvner  of  land  was  a  stran- 
ger to  the  title  of  a  lumber  company,  the 
company  was  not  entitled  to  a  way  over 
the  land  as  of  necessity,  which  could  only 
be  given  out  of  land  granted  or  reserved  by 
the  grantor.  Healy  Lumber  Co.  v.  Morris, 
33  Wash.  490,  74  P.  681. 

6.  Holman  v.  Patterson  [Tex.  Civ.  App.] 
78  S.  W.  989,  citing  Collins  v.  Prentice,  15 
Conn.  43,   38  Am.  Dec.   61,  and  other  oases. 

7.  Hagerley  v.  Beebe,  123  Iowa,  620,  99  N. 
W.    303. 

8.  A  drain  for  a  dwelling  and  for  surface 
water  would  not  be  held  to  have  passed  as 
.'in  easement  by  implied  grant,  without  evi- 
dence of  its  necessity.  MeSweeney  v.  Com., 
185  Mass.  371,  70  N.  B.  429.  A  water  pipe 
connecting  two  lots  owned  by  same  grantor 
and  furnishing  water  to  both  lots,  which 
water  is  necessary  to  the  enjoyment  of  the 
property,  passes  as  an  appurtenance  under 
the  warranty  deed.  Turner  v.  Clinton  De 
Witt,  4  Ohio  C.  C.   (N.  S.)   434. 

9.  A  lease  of  land  near  a  pond  for  Ice 
houses,  with  the  right  to  cut  and  take  ice, 
annexe's  as  an  easement  the  right  to  take 
ice  to  the  leased  premises.  Walker  Ice  Co. 
V.  American  Steel  &  Wire  Co.,  185  Mass.  463, 
70  N.  E.   937. 

10.  Charleston  &  W.  C.  R.  Co.  v.  Fleming, 
118  Ga.   699.  45  S.  B.  664. 

11.  See  1  Curr.  L.  965. 

12.  Interruption  to  make  repairs  or  chan- 
ges or  possession  by  claimant's  receiver  does 
not  break  continuity.  Hindley  v.  Metropoli- 
tan El.  R.  Co.,  42  Misc.  56,  85  N.  T.  S.  561. 

13.  Where  a  grantor  divides  and  gives  his 
farm  to  his  two  sons  and  they  each  use  the 
common  road  that  crossed  the  whole  farm, 
as  an  easement  over  the  farm  of  the  other 
for  forty  years,  the  quasi  easement  becomes 
an  easement,  and  each  has  a  private  right  of 
way  over  the  other's  farm.  Wlnne  v.  Wlnne, 
88  N.  T.  S.  625. 


Must  not  be  permissive  i  PennIr,gton  v. 
Lewis  [Del.  Super.]  56  A.  378.  A  grantor  of 
one  claiming  an  easement  in  a  private  alley 
may  testify  that  he  never  used  the  alley  with 
a  claim  of  right,  but  only  by  permission  of 
its  owner.  Vandergrift  v.  Burke  [Md:]  56  A. 
602.  Use  of  the  opening  under  a  railroad 
trestle  for  the  passage  of  stock,  the  rail- 
road being  in  continuous  possession  of  the 
right  of  way,  makes  no  presumption  that 
use  was  hostile;  and  notice  to  a  section 
foreman  is  not  notice  to  the  railroad  of 
such  a  claim.  Chicago,  etc.,  R.  Co.  v.  Ham- 
mond, 210  111.  187,  71  N.  B.  576.  City  sewer 
on  a  person's  land  for  10  years,  by  permis- 
sion alone,  and  not  adverse.  City  of  Chilli- 
cothe  V.  Bryan,  103  Mo.  App.  409,  77  S.  W. 
465.  Evidence  sufBoient  to  show  that  user 
■was  adverse  and  not  by  sufferance.  Brown 
V.  Barton   [Ky.]   82  S.  W.  405. 

Reeogrnitlon  of  superior  title  la  fatal:  The 
railway  company  had  admitted,  during  its 
20  years  occupancy,  that  It  must  pay  dam- 
ages to  the  abutting  owners  for  their  con- 
sent to  its  maintenance.  Hindley  v.  Metro- 
politan Bl.  R.  Co.,  42  Misc.  56,  86  N.  Y.  S. 
561. 

Colorable  title:  Immaterial  that  grant  of 
easement  was  from  one  having  no  title.  Pe- 
den  V.  Crenshaw  [Tex.  Civ.  App.]  81  S.  W^. 
369. 

Evidence  held  not  to  show  such  adverse 
possession  as  would  give  title  by  prescrip- 
tion. Golden  v.  Rupard,  25  Ky.  L.  R.  2125, 
80  S.  W.  162;  Zook  v.  Illinois  Cent.  R.  Co.. 
25  Ky.  L.  R.  2194,  80  S.  Wl  211;  Riley  v. 
Buchanan.  25  Ky.  L.  R.  863,  76  S.  W.  527; 
Cavanaugh  v.  Wholey,  143  Cal.  164,  76  P. 
979;  Hagerle  v.  Beebe,  123  Iowa,  620,  99  N. 
W.  303;  Chicago,  etc.,  R.  Co.  v.  Johnson,  205 
111.  598,  68  N.  E.  1112;  Ross  v.  McGee  [Md.] 
56  A.  1128.  The  fact  that  no  fences  along  a 
street,  which  was  Illegally  widened  by  vil- 
lage authorities,  prevented  the  use  to  the 
full  Increased  width  (though  it  was  never 
so  used)  is  insufficient  to  support  the  vil- 
lage's right  thereto  by  prescription.  Village 
of  Watkins  V.  Welch  Grape  Juice  Co.,  96 
App.  Div.  114,  89  N.  T.  S.  47. 

14.  Immaterial  that  actual  possession  "was 
taken  of  only  part  of  the  tract  granted  by 
void  grant.  Peden  v.  Crenshaw  [Tex.  Civ. 
App.]  81  S.  W.  369.  An  easement  for  a  pri- 
vate road  is  acquired  by  one  who  uses  a 
well  defined  track  across  the  land  of  an- 
other In  reaching  land  of  his  own,  otherwise 
accessible,  where  suih  use  has  been  adverse 
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scriber  must  keep  the  way  in  repair  for  the  period  of  prescription.^^  The  owner 
of  the  servient  estate  must  have  been  able  to  assert  his  title  against  the  use.^"  A 
prescriptive  right  to  a  passway  may  be  abquired  by  the  donee  of  land  under  parol 
gift  and  subsequent  occupation  over  other  lands  of  the  donor,  and  the  later  accept- 
ance of  a  deed  cannot  affect  such  right.-"  An  easement  may  be  acquired  by  pre- 
scription in  a  portion  of  a  highway  which  has  been  discontinued  as  such^^  or  over 
a  railroad  right  of  way."-  Title  to  a  portion  of  a  public  street  or  road  cannot  be 
acquired  by  prescription  nor  the  right  to  have  a  ditch  thereon  remain  in  an  un- 
changed condition.^'  A  way  by  prescription  is  valid  against  tlie  owner  of  the  serv- 
ient estate,  though  in  other  parts  of  the  way  there  is  only  a  permissive  use.^*  A 
prescriptive  right  cannot  be  enlarged  without  consent  to  the  enlarged  use.^" 

One  having  a  right  of  way  as  a  way  of  necessity  cannot  acquire  a  title  by  pre- 
scription, at  least  where  his  user  does  not  exceed  his  right.^"  The  user  of  a  right 
of  way  existing  by  necessity  does  not  become  adverse  until  the  owner  of  the  servient 
estate  has  notice  of  a  hostile  title,  by  reason  of  the  termination  of  the  necessity.''^ 

A  corporation  may  gain  a  right  by  prescription  for  a  purpose  within  its  pow- 


ers.' 


Creation  iy  estoppel.'^'' — A  dedication-^"  or  public  use  under  a  notorious  claim 
of  right  for  a  long  period  of  years'^  creates  an  easement  by  estoppel;  likewise  tlie 
sale  of  lots  by  reference  to  a  plat'"  or  existing  use.^'  It  extends  not  only  to  his 
frontage  but  to  the  whole  length  of  the  street.^*    Permitting  entry  and  the  making 


and  continuous  for  more  than  twenty-one 
vears.  Bates  v.  Sherwood,  5  Ohio  C.  C.  (N. 
S.)   63. 

15.  No  prescription  found  from  one's  use 
of  his  own  later  devised  in  severalty.  Evans 
V.  Motley,  25  Ky.  L.  R.  1825,  78  S.  W.  877. 

le.  In  Georgia,  seven  years  uninterrupted 
use  through  improved  land,  or  twenty  years 
over  wild  lands  will  give  title  by  prescrip- 
tion. V7atkins  v.  Country  Club  [Ga.]  47  S. 
B.    538. 

17.  See  generally.  Adverse  Possession,  3 
Curr.  L.  51. 

IS.  Charleston  &  W.  C.  K.  Co.  v.  Fleming, 
118  Ga.  699,  45  S.  E.  664. 

19.  Graves  v.  Broughton,  185  Mass.  174, 
09  N.  B.  1083.  Where  a  husband  and  wife 
own  adjoining  premises,  the  husband  cannot 
acquire  an  easement  in  her  premises  by  ad- 
verse use.  A  wife  cannot  make  a  valid 
grant  to  her  husband  of  an  easement  in  her 
liremises,  and  the  presumption  of  a  grant 
which  is  the  foundation  of  a  title  by  pre- 
scription cannot  therefore  exist.  Graves  v. 
Broughton.  185  Mass.  174,  69  N.  E.  1083. 

30.  Smith  v.  Smith,  25  Ky.  D.  R.  1790,  78 
S.  W.  884. 

31.  Oneida  Tp.  v.  Allen  [Mich.]  100  N.  W. 
441. 

22.  If  such  a  right  is  threatened  with  per- 
manent obstruction  by  the  erection  of  a 
building  by  the  railroad  company,  the  court 
will  grant  a  preliminary  injunction  restrain- 
ing it.  Bubenzer  v.  Philadelphia,  etc.,  R. 
Co.   [Del.   Ch.]    57   A.    242. 

23.  Langley  v.  City  Council  of  Augusta, 
lis  Ga.   590,  45   S.  E.  486. 

24.  Anderson  v.  Southworth,  25  Ky.  L.  R. 
776,  76  S.  W.,  391. 

23.  The  railroad  company  had  with  the 
consent  of  the  village  trustees  operated  the 
track   for    30   years    and   recently  added   an- 


other track.     Stevens  v.   Skaneateles   R    Co 
42  Misc.  145,  85  N.  T.  S.  1005. 

26.  .Ann  Arbor  Fruit  &  Vinegar  Co.  v.  Ann 
Arbor  R.   Co.   [Mich.]   99  N.  W.   869. 

27.  Recitals  in  a  deed  from  the  owners  of 
the  dominant  tenement  are  not  notice.  Ann 
Arbor  Fruit  &  Vinegar  Co.  v.  Ann  Arbor  R 
Co.   [Mich.]   99  N.  W.   869. 

28.  Right  of  way  for  railroad.  Louisville 
&  N.  R.  Co.  V.  Smith   [C.  C.  A.]  128  F    1 

29.  See  1  Curr.  L.  964. 

30.  The  owner,  acting  for  the  owner  of 
an  adjoining  lot,  drew  up  the  deed  for  the 
lot.  wherein  his  own  land  was  described  as 
a  street,  and  took  the  grantor's  acknowledg- 
ment, and  employed  a  surveyor  to  make  a 
map.  Held,  he  was  not  estopped  from  deny- 
ing the  dedication  of  his  land  as  a  street. 
Klug  V.  Jeffers,  88  App.  Div.  246,  85  N.  Y. 
S.  423.  See,  also.  Dedication,  3  Curr.  L,.  1050. 
In  the  absence  of  proof  of  intention  on  the 
part  of  the  owner  to  dedicate  his  property 
to  public  use,  the  mere  use  of  the  passage 
by  the  public  cannot  supply  a  title  or  serve 
as  the  basis  of  prescription.  Lawson  v. 
Shreveport  Waterworks  Co.,  Ill  La.  73.  35 
So.   390. 

31.  Riley  V.  Buchanan,  25  Ky.  L.  R,  863, 
76  S.  W.  527;  Magruder  v.  Potter.  35  Kv.  L. 
R.  1336,  77  S.  W.  919. 

32.  MoKenzie  v.  Gleason,  184  Mass.  452.  69 
N.  E.  1076.  Deed  to  lots  abutting  on  alley 
and  continued  use  give  a  right  to  each  lot 
owner  to  passage  through  it.  Walling  v. 
Bggers,  25  Ky.  L.  R.  1563,  78  S.  W.  428. 

33.  One  who  permits  the  city  to  oonntruct 
the  outlet  of  a  sewer  on  his  land,  and  who 
sells  his  lots  with  representations  of  the 
benefit  of  sewer  connection,  is  estopped  from 
obstructing  the  outlet.  City  of  Chillicothe 
V.  Bryan,  103  Mo.  App.  409,  77  S.  W.  465. 

34.  Healey  v.  Kelly,  24  R.  I.  581,  54  A. 
588. 
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of  expenditures  may  work  an  estoppel.'"    A  railroad  company,  which  has  not  the 
power  of  eminent  domain  may  thus  acquire  a  right  of  way.'* 

The  condemnation  of  private  lands  fdr  private  ways^''  is  unconstitutional.  No 
presumption  is  raised  of  public  use  by  a  statute  authorizing  the  condemnation  of 
land  for  a  particular  purpose,  and  the  courts  and  not  the  legislature  are  to  decide 
whether  a  contemplated  use  is  public  or  private.'*  In  Georgia,  where  such  taking 
is  upheld,  the  necessity  of  ingress  to  and  egress  from  his  own  land  must  exist; 
there  must  be  no  other  suitable  outlet.'*  It  must  be  indispensable  to  the  enjoy- 
ment of  the  property  by  the  party  claiming  it.*"  It  cannot  be  taken  for  the  sake 
of  greater  convenience,*^  or  for  a  more  direct  and  level  route,*^  or  because  the  other 
ways  accessible  are  liable  to  be  closed.*'     Compensation  must  be  tendered.** 

Public  easements"  are  usually  created  by  dedication.*'  The  lack  of  jurisdic- 
tion to  lay  out  a  highway  cannot  be  supplied  by  lapse  of  time,  where  the  public 
has  acquired  no  right  by  prescription  or  (Jedication.*^  An  "alley"  is  not  neces- 
sarily a  street,  and  the  public  have  not  necessarily  a  right  to  its  use.*'  The  ease- 
ment of  the  public  in  streets  and  public  places  is  limited  to  the  nature  of  the  way.*' 
The  dedication  of  a  square  to  the  public  as  an  open  pleasure  ground  vests  the  right 
of  possession  in  the  municipality,  but  not  to  the  extent  of  allowing  it  to  erect  a 
public  building  thereon.""  As  a  rule,  municipal  corporations  cannot  acquire  land 
or  easements  therein  outside  their  corporate  limits;  but  the  right  to  perfect  a  sys- 
tem of  drainage  or  sewerage  is  an  exception  to  the  rule."^  An  abutting  property 
owner  has  no  easement  in  a  street,  the  fee  of  which  is  in  the  city  for  public  high- 
way purposes,  for  light,  air  and  access,  as  against  the  public,  which  would  enable 
him  to  enjoin  the  construction  of  a  viaduct  thereon,  under  authority  of  the  legis- 
lature, in  order  to  facilitate  public  travel."''  Prescription  does  not  run  against  a 
municipal  corporation  with  respect  to  land  granted  to  it  for  use  of  the  public."' 

Natural  easements. — One's  easement  of  natural  drainage  is  not  enlarged  to  an 
easement  of  artificial  drainage  merely  because  a  ditch  on  the  servient  lands  inter- 
cepted and  carried  the  water,"*  nor  does  user  make  it  so  until  prescription  be  com- 
plete."" The  conveyance  of  lots  carries  by  implication  the  easement  of  flowage  for 
spring  and  surface  water  along  natural  channels,,  over  other  lots  conveyed  by  the 
same  grantor."" 


35.  Irrigation  ditch.  MoPhee  V.  Melsey, 
44  Or.  193,  74  P.   401. 

36.  Indiana  R.  Co.  V.  Morgan,  162  Ind. 
331,   70  N.   E.   368. 

37.  See  Eminent  Domain,  1  Curr.  L.  1006, 
n.  37. 

38.  Laws  1899,  c.  130,  authorizing  con- 
demnation of  land  for  log  roads,  is  invalid. 
Healy  Lumber  Co.  v.  Morris,  33  "Wlash.  490, 
74  P.  681. 

Note:  See  recent  oases  on  "What  uses  are 
pnblic  in  Eminent  Domain,  §  2,  1  Curr.  L. 
1004,  3  Curr.  L.  1189.  Private  roads  open  to 
public  use  are  for  a  public  purpose.  See 
Eminent  Domain,  1  Curr.  L.  1006,  n.  37. 

39.  40.  Charleston  &  W.  C.  R.  Co.  v.  Flem- 
ing,  119   Ga.   995,   47   S.  E.    541. 

41,  42,  43.  Gainea  v.  Lunsford  [Ga.]  47  S. 
E.    967. 

44;  Charleston  &  W.  C.  R.  Co.  V.  Fleming, 
119   Ga.    995,   47   S.  B.   541. 

45.  See  Highways  and  Streets,  2  Curr.  L. 

177. 

46.  See  Dedication,  1  Curr.  L.  903. 

47.  Epworth  League  Training  Assembly 
V.  Olney  [Mich.]   98  N.  W.   860. 


48.  Mllllken  V.  Denny,  135  N.  C.  19,  47  S 
E.  132. 

49.  A  public  highway  belongs  from  side 
to  side,  and  from  end  to  end,  to  the  public, 
who  are  entitled  to  a  free  passage  along 
all  of  it  not  in  actual  use  of  some  other 
traveler.  This  includes  the  sidewalk,  and 
no  abutting  owner  has  a  right  to  maintain 
an  opening  and  stairs  therein.  Perry  v. 
Castner   [Iowa]    100  N.  W.   84. 

.50.  Nor  can  a  property  owner's  consent  to 
erect  a  public  building  on  the  square  be 
construed  as  a  consent  to  the  erection  of 
other  buildings.  Fessler  v.  Union  [N.  J.  Eq.] 
56  A.  272. 

51.  Contrary  ruling  in  Loyd  v.  Columbus, 
90  Ga.  20,  15  S.  E.  818.  criticised  and  doubted. 
Langley  v.  City  Council  of  Augusta,  118  Ga. 
590,  45  S.  E.  486. 

52.  Sauer  v.  New  York,  90  App.  Dlv.  36,  85 
N.  T.  S.  636. 

53.  Kelsoe  v.  Oglethorpe  [Ga.]  48  S.  E. 
366. 

54.  55.  Robertson  v.  Daviess  Gravel  Road 
Co.,   25   Ky.  D.    R.   1114,  77   S.   W.   189. 

56.  Riverside  Cotton  Mills  v.  Lanier  [Va,] 
45  S.  B.  875. 
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Negative  easement^''  are  sometimes  created  by  building  restrictions." 

§  2.  Location,  maintenance  and  extent  of  right." — The  width'"  and  loca- 
tion'^ of  a  granted  way  will  be  determined  from  circumstances  if  the  grant,  be 
silent.  In  conveying  land  over  which  a  road  used  by  the  public  passes,  a  stipula- 
tion that,  the  road  be  kept  open  is  a  stipulation  for  the  public.'^  The  creation  in 
a  conveyance,  of  a  way  subject  to  a  gate,  is  indivisible  and  charges  the  way  with 
the  perpetual  servitude  of  a  gate,  which  cannot  be  released  except  by  the  grantor 
or  his  successors  in  title."  A  devisee  charged  to  provide  a  way  cannot  burden  it 
with  a  condition  that  gates  be  kept.'* 

The  grantor  of  premises  who  reserves  an  easement  of  passageway  has  the  right 
to  locate  the  way;  if  he  omits  to  exercise  the  right,  it  passes  to  the  grantee,  and 
the  respective  selections  cannot  be  questioned  if  reasonably  suitable."* 

A  right  of  way  arising  from  necessity  is  limited  in  duration  to  the  continu- 
ance of  the  necessity." 

Extent  of  itseJ^'' — The  use  of  an  easement  must  not  be  such  as  to  infringe  the 
rights  of '  others."  The  servient  owner  has  no  concurrent  right  of  possession,'" 
hence  the  dominant  owner  may  make  use  of  it  concurrent  with  the  easement.'" 
An  easement  of  way  gives  no  right  to  mine  or  sink  wells,'^  neither  may  the  servient 
owner  do  so  if  it  impairs  the  easement.'*  A  joint  easement  includes  mutual  right 
to  prevent  the  co-owner  from  misusing  his  part  of  the  servient  land."  In  a  grant 
or  reservation  of  a  water  right,  reference  to  an  existing  use  is  considered  as  a; 
measure  of  quantity  without  regard  to  the  particular  use  or  place.'* 

Where  the  right  of  way  of  a  railroad  crosses'"  that  of  another,  the  new  com- 
pany should  pay  the  expenses  necessary  to  the  safe  construction  of  its  tracks  across 
those  of  the  older  company." 

Licenses  or  leases"  and  subsequent  easements  are  subject  to  previously  acquired 
easements."  The  servient  owner's  grantee  takes  subject  to  the  easement."  Ah 
innocent  purchaser  takes  no  easement  not  granted  to  his  predecessor  in  title.*" 


57.  See  1  Curr.  L.  963. 

58.  See  Buildings  and  Building  Restric- 
tions, 3  Curr.  L,.  674. 

59.  See  1   Curr.  L.   965. 

60.  18  feet  found  to  be  "sufficient"  pri- 
vate alleyway  across  rear  of  short  lots  In 
business  district.  Barber  v.  Allen  [III.]  72 
N.  E.  33. 

61.  The  location  may  be  determined  by  the 
grantee's  occupancy  with  the  consent  of  the 
grantor,  the  deed  designating  no  particular 
route,  Gaston  v.  Gainesville  &  D.  Bleo.  H. 
Co.    [Ga.]    48   S.  B.   188. 

62.  LawBon  v.  Shreveport  Waterworks 
Co.,  Ill  La.  73,  36  So.  390. 

63.  Inhabitants  of  South  Berwick  v.  Coun- 
ty Com'rs,  98  Me.  108,  56  A.  623. 

64.  Evans  v.  Motley,  25  Ky.  L.  R.  1825,  78 
S.  W.  877. 

65.  Callen  v.  Hause  [Minn.]    97  N.  W.  973. 

66.  Ann  Arbor  Fruit  &  Vinegar  Co.  v.  Ann 
Arbor  R.  Co.   [Mich.]   99  N.  W.  869. 

67.  See  1  Curr.  D.  966. 

68.  A  railroad  piling  ties  on  its  right  of 
way,  so  as  to  obstruct  the  view  from  plain- 
tiff's premises,  does  not  infringe  any  right 
of  plaintiff  for  which  he  can  recover.  Hous- 
ton, etc.,  R.  Co.  v.  Simpson  [Tex.  Civ.  App.] 
81   S.   W.   353. 

69.  70.  Land  condemned  by  a  railroad  for 
a  water  station,  flooded  andi  dammed  to 
catch  surface  water,  and  leased  for  short 
periods    as    a    fishing,    bathing   and    skating 

3   Curr.   Law — 73. 


pond.     Dillon  v.  Kansas  City,  etc.,  R.  Co.,  67 
Kan.    687,    74   P.   251. 

71,  72.  A  lessee  of  the  land  in  railroad 
right  of  way  for  the  purpose  of  sinking  gas 
wells,  though  not  entitled  to  sink  wells  on 
the  right  of  way,  may  enjoin  the  sinking  of 
wells  thereon  by  others,  since  it  diminishes 
the  flow  of  gas  from  its  own  wells.  Consum- 
ers' Gas  Trust  Co.  v.  American  Plate  Glass 
Co.   [Ind.]    68   N.   E.   1020. 

73.  Mershoij  v.  Fidelity  Ins.,  Trust  &  Safe 
Deposit  Co.,  208  Pa.  292,  57  A.  569. 

74.  Hartford  Woolen  Co.  v.  Bugbee  [Vt.] 
56  A.  344. 

75  See,  also,  Eminent  Domain,  1  Curr.  Li. 
1002;  Railroads,   2   Curr.  L.  1382. 

76.  West  Jersey  &  S.  R.  Co.  v.  Atlantic 
City  &  S.  Traction  Co.   [N.  J.  Eq.]   56  A.  890. 

77.  One  accepting  a  lease  granting  exclu- 
sive right  to  sink  gas  wells  on  certain  prop- 
erty is  charged  with  notice  of  the  rights  of 
a  railroad  company  occupying  the  property 
as  a  right  of  way,  and  in  case  of  a  conflict, 
the  rights  of  the  railroad  are  paramount. 
Consumers'  Gas  Trust  Co.  v.  American  Plate 
Glass  Co.   [Ind.]   68  N.  E.  1020. 

\78.  The  rights  of  a  manufacturing  com- 
pany to  flow  and  store  hot  water  in  a  pond 
are  subject  to  those  of  parties  who  had  pre- 
viously acquired  the  right  to  cut  ice  there- 
from. Walker  Ice  Co.  v.  American  Steel  & 
Wire  Co.,  185  Mass.  463,  70  N.  B.  937. 
79.     Conveyance  of  servient   estate.     See  1 
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Public  easements^^  extend  to  every  use  which  their  nature  contemplates,  but 
when  a  use,  e.  g.,  street  railways  or  telephones,  becomes  an  additional  seryitude,  it 
may  be  exercised  only  by  consent.*''  The  maintenance  of  steps  in  a  street  by  one 
abutter  to  use  the  way  in  going  from  one  street  to  another  is  not  an  exclusiye  pos- 
session of  the  way,  and  anyone  entitled  to  use  the  street  may  use  the  steps.^'  An 
abutter  on  a  street  is  entitled  to  an  easement  to  its  full  length.'* 

A  covenant  in  a  grant  of  easement  of  free  toll  for  the  grantor's  family  is  not 
broken  by  the  road  being  made  a  free  turnpike  by  the  county  authorities." 

§  3.  Transfer  and  assignments^ — If  an  easement  be  for  the  benefit  of  land, 
it  runs  therewith.*'  Whether  an  easement  is  thus  appurtenant  or  is  in  gross'*  or 
purely  personal*"  is  to  be  found  in  the  parties'  intent  and  those  circumstances  which 
evince  it.  The  statutory  rule  implying  a  fee  without  words  of  inheritance  does 
not  operate  to  enlarge  a  personal  reservation.'"'  A  reservation  of  a  right  of  way 
in  a  deed,  amounting  only  to  a  personal  privilege,  cannot  be  assigned  by  the  gi-an- 
tor  in  conveying  his  remaining  property.*^  An  agreement  to  grant  an  easement 
'  does  not  run  with  the  land."''  Though  a  grantor  cannot  effect  a  severance  of  ease- 
ments of  light  and  air  by  reservation,*'  wherefore  the  grantee  may  release  them,"* 
yet  the  releasee  having  notice  is  bound  to  the  grantor""  whose  reservation  is  equiva- 
lent in  operation  to  a  lien."'  A  purchaser  at  a  judicial  sale  may  be  compelled  to 
accept  a  title  to  land,  access  to  which  is  by  a  way  over  lands  of  a  third  person, 
which  easement  is  valid  by  prescription  and  is  a  way  of  necessity."' 

§  4.  Extinguishment  and  revival."^ — Easements  cannot  be  relinquished  by 
mere  promise""  or  by  mere  acquiescence  in  an  obstruction,^  nor  is  the  right  affected 
by  a  temporary  interruption  owing  to  the  obstruction  of  the  way.^  It  may  be 
destroyed  by  a  prescriptive  hostile  use.'  Use  by  another  that  will  destroy  an  ease- 
ment of  right  .of  way  in  land  acquired  by  grant  must  be  exclusive  of  the  interest 
of  the  grantee,  and  in  open  hostility  to  his  claim.* 


Curr.  L.  967.     Also,  see  Notice  and  Record  of 
Title,  2  Curr.  L.  1053. 

80.  Golden  v.  Rupard,  25  Ky.  Ia  R.  2125, 
80  S.   W.   162. 

81.  See  ante,  p.  1152,  n.   45  et  seq. 

82.  See  Eminent  Domain,   1  Curr.  L.   1002. 

83.  84.  Healy  v.  Kelly,  24  R.  I.  581,  54  A. 
588. 

85.  Mitchell  V.  Bourbon  County,  25  Ky.  L. 
R.  512,  76  S.  "W.   16. 

86.  See  1  Curr.  L.  966. 

87.  Common  driveway  reserved  In  grant. 
Gibbons  v.  Bbding  [Ohio]  71  N.  B.  720. 

88.  A  passway  purchased  by  an  owner  of 
land  having  no  outlet,  who  divides  up  same 
into  lots  and  sells  same  with  connections  to 
the  passway.  Is  appurtenant  and  not  in  gross. 
Johns  V.  Davis  [Ky.]  76  S.  W.  187. 

89.  A  clause  "Reserving  the  privilege  of 
using  the  water  from  the  spring  on  the  lot 
hereby  conveyed"  merely  reserves  to  the 
grantor  a  personal  privilege,  which  the 
grantor  cannot  assign  with  a  conveyance  of 
her  remaining  property.  Ross  v.  McGee 
[Md.]    56  A.   1128. 

»0,  91.     Ross  V.  MeGee  [Md.]  66  A.  1128. 

92.  An  agreement  to  open  a  highway, 
contained  in  an  option  on  land,  is  not  en- 
forceable against  subsequent  grantees,  by 
one  claiming  under  the  original  vendor.  The 
agreement  is  an  executory,  personal  one,  col- 
lateral to  the  land  and  not  binding  on  gran- 
tees who  know  nothing  of  it.  Houston  Y. 
Zahm.    44   Or.    610,    76   P.    641. 


93,  94,  95,  96.  McKenna  v.  Brooklyn  Union 
Elevated  R.  Co.,  88  N.  T.  S.   762. 

9T.  The  proof  in  such  cases  of  the  title  by 
prescription  should  be  clear  and  strong. 
Metzger  v.  Martin,  87  App.  Div.  672,  84  N.  Y. 
S.  494. 

98.  Unauthorized  nsc:     See  1  Curr.  L.  967. 

99.  Promise  to  modify  or  abandon  use 
does  not  destroy  the  right  or  make  the  prom- 
isor a  mere  licensee.  The  right  to  build  a 
flume  across  an  irrigating  ditch  was  given; 
its  construction  impeded  the  water  in  the 
ditch,  contrary  to  agreement,  but  by  neglect 
the  grantors  allowed  this  to  ripen  Into  a 
prescriptive  right.  Centervllle  &  K.  Irr. 
Ditch  Co.  v.  Sanger  Lumber  Co.,  140  Cal.  385. 
73   P.   1079. 

1.  To  knowingly  permit  improvements  on 
land  granted  without  asserting  the  right  of 
way  over  it  which  was  impliedly  reserved 
does  not  estop  the  grantor  from  afterwards 
claiming  the  easement.  Holman  v.  Patter- 
son [Tex.  Civ.  App.]  78  S.  W.  989. 

S.  Gavanaugh  v.  Wholey,  143  Cal.  164,  76 
P.  979. 

3.  The  rights  of  a  railroad  company  hav- 
ing an  easement  across  a  person's  land  are 
not  adverse  to  the  owner's  right  to  a  pri- 
vate crossing  over  such  right  of  way,  and 
the  owner's  right  cannot  be  barred  by  the 
statute  of  limitations,  though  not  exercised 
within  the  statutory  period.  Cincinnati,  etc., 
R.  Co.  V.  Wachter,  70  Ohio  St.  113,  70  N.  E. 
974. 
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The  termination  of  the  necessity'  extinguishes  a  right  of  wa}-  arising  from 
necessity ;'  but  where  a  right  of  way  is  by  grant,  it  is  sufficient  if  it  be  reasonably 
necessary  to  the  enjoyment  of  the  land,, granted  and  adds  materially  to  its  value; 
it  is  not  thereafter  to  be  defeated  by  the  removal  of  the  necessity.^ 

Abandonment^  must  be  by  intention"  and  nonuscr.^"  Making  use  of  the  pos- 
session of  land  for  purposes  not  within  the  easement  but  simultaneous  with  it  i& 
not  an  abandonment.^*  Abandonment  is  a  mixed  question  of  law  and  fact,*'  and 
a  party  should  not  be  allowed  to  testify  that  an  easement  had  been  abandoned  with- 
oiit  giving  the  facts.     It  must  be  established  by  decisive  and  unequivocal  evidence.*' 

A  municipality  may  by  abandonment  relinquish  its  control  over  a  street  which 
has  been  dedicated  to  it  for  public  use.** 

Merger^'^  and  revival. — A  way  of  necessity  extinguished  by  a  union  of  seisin  is 
not  revived  by  severance,  but  a  new  way  is  granted  by  implication  if  the  necessity 
continues.*' 

Restrictive  reservations"  in  deeds  as  to  easements  in  favor  of  adjoining  premises 
may  be  released  by  written  instrument.*'    They  cease  with  the  occasion  for  them.*" 

Reverter.'"' — Where  land  is  conveyed  to  a  town  for  a  street,  it  reverts  to  the 
grantor  on  the  closing  or  abandonment  of  the  street^*  or  to  his  grantee,  not  to  his 
heirs.^'  Abandonment  of  a  toll  house  and  making  the  road  free  is  not  an  aban- 
donment of  the  land  on  which  the  house  stood  for  turnpike  purposes.^' 

Actionable  obstructions  or  violations  embrace  every  substantial  diminution  of 
interference  with  the  right, of  easement.'*    The  neglect  to  comply  with  the  condi- 


4.     Andrus  v.  National  Sugar  Refining  Co., 
93  App.  Dlv.  377,  87  N.  Y.  S.  671. 
B.     See  1  Curr.  L.   967. 

6.  Ann  Arbor  Fruit  &  Vineg-ar  Co.  v.  Ann 
Arbor  R.   Co.   [Micli.]  99  N.  W.  869. 

7.  A  way  by  grant  or  implication  Is  not 
divested  by  the  subsequent  purchase  of  other 
lands  over  which  the  grantee  might  have  in- 
gress and  egress.  Mosher  v.  Hlbbs,  24  Ohio 
Clrc.  R.  375. 

8.  See  1  Curr.  L.  967. 

9.  An  easement  of  right  of  way  In  land 
acquired  by  grant  cannot  be  lost  by  mere 
nonuser.  Andrus  v.  National  Sugar  Refining 
Co.,  93  App.  Div.  377,  87  N.  Y.  S.   671. 

Obstmctlon  of  a  way  does  not  amount  to 
an  abandonment,  particularly  if  the  width 
of  the  street  is  disputed  and  the  lot  owner 
sues  to  have  obstruction  removed,  claiming 
It  to  be  within  his  own  line.  Healey  v. 
Kelly,  24  R.  I.  581,  54  A.  588.  One  who  has 
a  right  of  easement  does  not  break  the  con- 
tinuity of  the  user,  or  abandon  the  right,  by 
temporary  Intermptions  of  the  user  for  his 
own  benefit  only.  The  right  to  maintain  a 
dam  and  flood  adjacent  lands  is  not  lost  by 
letting  the  water  out  to  float  logs.  Hall  v. 
New  York,  92  App.  Dlv.  96,  87  N.  Y.  S.  338. 
The  stoppage  of  trains  to  make  alterations 
and  repairs  to  elevated  tracks  is  not  an 
abandonment.  Hindley  v.  Metropolitan  Bl. 
R.  Co..  42  Misc.  56,  85  N.  Y.  S.  661. 

10.  Nonuser  of  an  easement  for  22  years, 
a  building  having  in  the  meantime  been 
built  across  same,  held  easement  abandoned. 
Tudor  Boiler  Mfg.  Co.  v.  Greenwald  Co.,  6 
Ohio  C.  C.   (N.  S.)   37. 

11.  Railroad  right  of  way  used  as  pond 
for  pleasure  purposes.  Dillon  v.  Kansas 
City,  etc.,  R.  Co.,  67  Kan.  687,   74  P.   251. 

liB,  13.  Gaston  v.  Gainesville  &  D.  Blec. 
R.  Co.   [6a.]   48  3.  B.  188. 


14.  KelBoe  v.  Oglethorpe  [Ga.l  48  S.  E. 
366. 

15.  See  1  Curr.  L.  967,  n.   24-27. 

1«.  Bates  V.  Sherwood,  6  Ohio  C.  C.  (N. 
a.)   63. 

17.  See  Buildings  and  Building  Restric- 
tions,  3  Curr.  L,.  572. 

18.  Gebhard  v.  Addison,  87  App.  Div.  375 
84  N.  Y.  S.   418. 

19.  The  covenant  to  observe  a  building 
line  of  20  feet  from  the  street,  in  a  resi- 
dence block,  ceases  when  the  block  becomes 
business  property,  nor  will  the  restrictive 
covenant  be  continued  under  the  changed 
conditions  as  a  covenant  for  light  and  air. 
Deeves  v.  Constable,  87  App.  Dlv.  352,  84  N. 
Y.  S..  592. 

30.  See  Life  Estates,  Reversions  and  Re- 
mainders, 2  Curr.  L.  741. 

21.  An  owner  conveyed  a  lot  by  a  plat  on 
which  was  marked  "street";  part  of  descrip- 
tion being  "to  land  marked  'street.' "  The 
lot  so  marked  had  never  been  opened  or 
used  as  a  street.  Held,  that  grantee  did  not 
take  to  center  of  lot  marked  "street,"  nor 
obtain  any  easement  therein.  Downes  v. 
Dimock  &  Fink  Co.,  75  App.  Div.  513,  78  N. 
Y.  S.  348. 

22.  A  grantee  who  takes  land  subject  to 
an  easement  obtains  full  title  on  termination 
of  the  easement.  Mitchell  v.  Bourbon  Coun- 
ty, 25  Ky.  L.  R.  512,  76  S.  'W^.  16. 

23.  Mitchell  v.  Bourbon  County,  25  Ky.  L. 
R.  612,  76  S.  W.  16. 

34.  Railroad  company  for  obstructing  a 
rigrht  of  Tvay  reserved  to  a  landowner  over 
the  railroad's  right  of  way.  Porter  v.  Kan- 
sas City  &  N.  Connecting  R.  Co.,  103  Mo. 
App.  422,  77  B.  W.  532.  Damages  are  recov- 
erable for  a  temporary  destruction  of  cross- 
ings by  a  railroad  company.  Georgetown  & 
Lexington  Traction  Co.  v.  Mulholland,  26  Ky. 
L.  R.  678,  76  S.  W.  148.     A  single  lot  owner. 
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tions  under  which  an  easement  is  used  is  an  invasion  of  the  rights  of  the  one  who 
grants  it."  Ancient  drains  may  lose  their  artificial  character  and  become  like  nat- 
ural ones  which  may  not  be  obstructed/'  at  least  as  to  the  flow  in  its  original 
volume."^ 

Damages:'^ — The  owner  of  land  around  a  pond,  who  grants  an  easement  for 
flowage  purposes  only,  is  entitled  to  substantial  damages  if  the  land  is  used  by  the 
grantee  for  other  purposes."  The  damage  for  loss  of  an  easement  is  such  part 
of  the  original  price  as  bears  the  same  ratio  to  the  whole  consideration  that  the  value 
of  the  easement  bears  to  the  value  of  the  whole  premises."  The  measure  of  dam- 
ages for  obstructing  a  passway  from  a  house  to  a  highway  is  the  diminution,  if  any, 
of  the  value  of  the  use  of  the  house  and  land  during  the  continuance  of  the  ob- 
struction."^ 

Entry  and  removal.^^ — Abutters  may  remove  obstructions  placed  by  other  abut- 
ters." 

Demand^*  and  notice  to  persons  actually  obstructing  an  easement,  though  they 
be  agents  and  not  principals,  is  sufficient." 

"  §  5.    Laches,  estoppel  or  acquiescence." — Proceedings  to  enjoin  the  obstruc- 
tion of  an  easement  must  be  brought  within  a  reasonable  time.'^ 

Parties}^ — One  not  abutting  has  no  interest  independent  of  grant  to  preserve 
a  private  way."  The  owner  of  a  freehold  having  an  easement  appurtenant  thereto 
may  maintain  an  action  for  an  invasion  or  destruction  of  their  right  of  easement,' 
though  not  in  possession.*"  An  encroachment  on  a  public  square  or  obstruction  of 
a  street  is  an  offense  punishable  by  indictment  only,  and  one  of  the  public  cannot 
maintain  an  action  therefor  unless  he  is  individually  and  peculiarly  injured  there- 
by."    The  owners  of  lots  bounding  on  a  public  square  have  a  private  right,  over  and 


enjoying  an  easement  In  a  laTm  and  bcacli, 

may  enjoin  the  building  of  a  sea  wall  so  far 
out  as  to  deprive  him  of  the  use  of  the 
beach.  That  the  accruing  benefits  exceeded 
any  detriment  Is  Immaterial  to  his  right, 
which  Is  not  affected  by  the  fact  that  he  is 
the  only  interested  one  who  is  dissatisfied 
with  the  proposed  change.  Fisk  v.  Ley,  76 
Conn.  295,  56  A.  559.  The  obstruction  by 
building  of  a  square  dedicated  ta  the  public 
is  a  breach  of  the  trust  under  which  the 
town  holds  the  property,  of  which  it  can 
take  no  advantage  unless  acquiesced  in  by 
the  cestui  qui  trust.  Pessler  v.  Union  [N. 
J.  Bq.]  56  A.  272.  A  traction  company  hav- 
ing a  franchise  along  a  street  for  railroad 
purposes  may  compel  an  abutting  owner  to 
remove  fences  that  interfere  with  such  use. 
Georgetown  &  D.  Traction  Co.  v.  Mulholland, 
25  Ky.  L.  R.  578,  76  S.  W.  148.  The  owner 
of  a  lot  abutting  on  a  way  may  sue  to  re- 
move an  obstruction  to  any  part  of  the  way. 
MoKenzIe  v.  Gleason,  184  Mass.  452,  69  N.  B. 
1076. 

25.  Injunction  to  prevent  owner  of  a  right 
of  way,  granted  with  the  reservation  in  the 
grantor  of  the  right  to  maintain  a  gate  at 
each  end  of  the  way,  from  using  the  way  un- 
less he  closed  the  gates  immediately  after 
passing  through  them.  Mendelson  v.  Mc- 
Cabe   [Cal.]    77  P.  916. 

26.  One  existed  immemorlally  and  abut- 
ting subsequent  grantees  used  and  improved 
it.  Riverside  Cotton  Mills  v.  Lanier  [Va.] 
45  S.  B.  875. 

27.  Abutters  can  not  so  Improve  as  to  in- 
crease flow.  Riverside  Cotton  Mills  v.  Lan- 
ier  [Va.]   45  S.  B.   875. 


28.  See  1   Curr.  L.   969,  n.  52-54. 

29.  In  re  Brookfleld,  176  N.  T.  138,  68  N 
B.    138. 

30.  Not,  as  the  lower  court  held,  the  dif- 
ference between  the  purchase  price  and  the 
value  of  the  land  without  the  easement. 
Sweet  V.  Howell,  96  App.  Div.  45,  89  N.  T.  S. 
21. 

31.  Louisville  &  N.  R.  Co.  v.  Carter,  25 
Ky.  L.  R.  1303,  77  S.  W.  719. 

32.  See  Nuisance,   2  Curr.  L.   1062. 

33.  Walling  v.  Bggers,  26  Ky.  L.  R.  1563, 
78   S.  W.    428. 

34.  See  1  Curr.  L.  968,  n.  43. 

35.  Fisk  V.  Ley,  76  Conn.  296,  56  A.  569. 

36.  See  1  Curr.  L.  968. 

37.  Two  weeks'  delay  in  bringing  an  In- 
junction, after  giving  direct  notice  of  vio- 
lation of  rights,  is  not  unreasonable.  Fisk 
V.  Ley,  76  Conn.  295,  56  A.  559.  A  bill  to  re- 
move a  tower  erected  on  a  public  square 
is  brought  with  reasonable  promptness  if 
filed  within  18  months  after  notice,  a  verbal 
protest  having  been  made  immediately  there- 
after. Fessler  v.  Union  [N.  J.  Eq.]  55  A 
272. 

38.  See  1  Curr.   L.   968. 

39.  West  V.  Louisville  &  N.  R.  Co.,  137 
Ala.   568,  34   So.   852. 

40.  Zook  v.  Illinois  Cent.  R.  Co.  25  Ky. 
L,   R.   2194,   80  S.  W.   211. 

41.  One  who  suffers  an  individual  Injury 
may  maintain  an  action,  and  the  fact  that 
the  adjoining  lot  owners  similarly  situated 
do  not  join  In  the  suit  nor  bring  suit  them- 
selves does  not  prejudice  his  rights.  Fessler 
V.  Union  [N.  J.  Bq.]  56  A.  272.  Obstruction 
of  a  public  street  by  an  Individual  Is  a  pub- 
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above  that  of  the  public  at  large,  to  have  the  square  kept  open.*''  Adjoining  owners 
may  prevent  each  other  from  obstructing  the  way  on  which  they  abut.** 

In  suing  to  prevent  obstruction  of  an  easement,  it  is  immaterial  in  whom  vests 
the  title  to  the  land  subject  to  the  easement.**  A  claim  for  damages  for  the  ob- 
struction of  a  right  of  way  survives  the  death  of  the  person  erecting  the  obstruc- 
tion.*" 

Form  of  remedy.*^ — Equity  has  jurisdiction  to  prevent  interference  with  ease- 
ments or  their  destruction.*'  The  jurisdiction  to  determine  how  conflicting  rights 
of  way  across  the  same  place  shall  be  used  is  vested  inherently  in  the  court  of  chan- 
cery ;  it  cannot  be  exercised  by  any  other  forum,  or  affected  by  any  legislative  fran- 
chise or  charter.**  Ejectment  is  the  proper  remedy  to  bring  against  a  railroad  by 
abutting  owners  owning  to  the  center  of  the  street,  for  locating  an  additional  switch 
track  on  their  side  of  the  street.*' 

Pleading'^"  and  evidence. — The  existence  of  the  easement  must  be  well  pleaded 
as  either  public  or  private^^  and  proved  by  plaintiff."* 

The  alleged  source  of  one's  title  is  admissible  against  his  denial  of  an  ease- 
ment,"' also  deeds  of  surrounding  land"*  and  the  adversary's  oral  testimony  in  har- 
mony with  them  both."" 

Criminal  injury  to  a  private  way  "laid  out  by  authority  of  law"  does  not  apply 
to  one  made  by  agreement."' 


EJECTMENT  (AND  WRIT  OF  ENTRY). 


9  1. 

5  a. 
§  3. 

§  4. 
S  5. 


Canse  of  Action  (1X57). 
Defense    (1160), 
Parties    (1161). 
Pleading  (1161). 
B-rldence    (1162). 


S  6.     Trial  and  Jndgrment  (1103). 
§  7.     New  Trial  (1164), 

i  8,     Mesne  Profits  and  Damages   (1164), 
§  9,     Allo-wance  for  ImproTement  and  Ex- 
penditures (116S), 


§  1,     Cause  of  action} — ^Ejectment  is  a  possessory  action  and  will  lie  wher- 


llo  nuisance  to  be  abated  at  the  Instance  of 
the  county  or  municipality  or  by  an  abutting 
lot  owner.  Pence  v.  Bryant,  54  W.  Va.  263, 
46  S.  B.  275.  Where  an  abutting  owner  ex- 
tends a  platform  partially  over  the  pave- 
ment and  uses  the  sidewalk  to  load  his  goods 
into  wagons  which  continuously  interfere 
with  its  use  by  pedestrians,  an  adjoining 
owner,  suffering  special  loss  to  hla  business, 
may  restrain  such  interference.  Brauer  v. 
Baltimore  Refrigerating"  &  Heating  Co.  of 
Baltimore  City   [Md.]    58  A.   21. 

42.  Pessler  v.  Union  [N.  J.  Bq.]   66  A.  272. 

43.  Mershon  v.  Fidelity  Ins.,  Trust  &  Safe 
Deposit  Co.,  208  Pa.  292,  57  A.  569;  Brauer 
V.  Baltimore  Refrigerating  &  Heating  Co. 
[Md.]    68   A.    21. 

44.  Plsk  V.  Ley,  76  Conn.  296,  56  A.  569. 

45.  Should  be  first  presented  as  a  claim. 
Randall  v.  Brayton  [R.  I.]  68  A.  734. 

46.  See  1   Curr.  L.   968. 

47.  Injunction  lies.  Gibbons  v.  Bbdlng 
[Ohio]  71  N.  B.  720.  Whether  acquired  by 
prescription  or  grant.  Bubenzer  v.  Philadel- 
phia, etc.,  R.  Co.  [Del.  Ch.]  57  A.  242.  Will 
lie  to  prevent  the  continuous  obstruction  of 
a  right  of  way.  Jackson  v.  Snodgrass  [Ala.] 
37  So.  246.  Will  lie  where  building  is  erected 
on  street.  Pence  v.  Bryant,  64  W.  Va.  263, 
46  S.  B.  275,  Will  He  to  restrain  use  in  vio- 
lation of  condition.  Mendelson  v.  McCabe 
[Cal.)  77  P.  916.  Will  lie  against  io.  telephone 
company  constructing  poles  and  wires  along 
a  public  highway  without  compensation. 
Gray  v.   New    Tork   State   Tel.   Co.,   41   Misc. 


108,  83  N.  T.  S.  920.  May  lie  against  sev- 
eral if  same  right  is  asserted  against  each. 
Louisville  &  N.  R.  Co.  v.  Smith  [C.  C.  A.] 
128  P.  1. 

48.  West  Jersey  &  S.  R.  Co.  v.  Atlantic 
City  &  S.  Traction  Co.    [N.  J.  Eq.]   66  A.  890. 

49.  The  railroad  company  had  been  oper- 
ating a  single  track  through  the  street,  and 
added  a  new  switch  track  on  the  west  side 
thereof.  Stevens  v.  Skaneateles  R.  Co.,  42 
Misc.  146,  85  N.  T.  S.  1005. 

50.  See  1  Curr.  L.  969. 

51.  Where  a  complaint  In  a  suit  to  pre- 
vent the  obstruction  of  an  alley  does  not  al- 
lege that  the  alley  was  dedicated  to  a  public 
use,  the  Judgment  cannot  be  sustained  on 
the  ground  of  public  rights  in  alley.  Milli- 
ken  V.  Denny,  135  N.  C.   19,   47  S.  E.  132. 

Prescriptive  existence:  The  averment  that 
one  seeking  to  remove  an  obstruction  of  a 
right  of  way  has  been  in  "adverse"  posses- 
sion for  the  statutory  period  is  sufficient, 
without  the  words  "open,  continuous,  exclu- 
sive, notorious  and  hostile."  Jackson  v. 
Snodgrass    [Ala.]    37   So.   246. 

52.  Vandegrlft  v.  Burke  [Md.]  56  A.  602. 

53.  Answer  admitted.  Holman  v.  Patter- 
son  [Tex.  Civ.  App.]   78  S.  W.   989. 

54.  55.  Holman  v.  Patterson  [Tex.  Civ. 
App.]   78  S.  W.  989. 

56.  Public  highways  are  those  which  are 
located  as  such  by  the  supervisors,  or  roads 
in  public  use  recorded  as  such;  private  roads 
are  such  as  are  duly  laid  out  by  the  public 
authorities,    and    roads    established    without 


1158 


EJECTMENT  (AND  WEIT  OF  ENTET)  §  1.      3  Cur.  Law. 


ever  lawM  possession^  or  right  thereto  is  interfered  with.'  It  may  be  main- 
tained by  the  owner  of  the  fee  for  a  part  of  a  highway  illegally  appropriated,* 
or  to  secure  for  the  public,'  or  to  protect  its  righte  in  a  dedicated  street;"  but 
will  not  lie  to  protect  an  easement  or  license.''  It  will  lie  to  oust  the  licensee 
after  revocation  of  his  license,^  and  may  be'  maintained  on  breach  of  condition 
subsequent."  One  co-tenant  may  maintain  the  action  for  the  entire  property  as 
against  strangers,^"  and  it  is  the  proper  proceeding  where  in  partition  the  party 
in  possession  challeges  the  title  of  the  petitioner.^^  The  owner  may  maintain 
the  action  against  several  persons  illegally  claiming  and  holding  separate  par- 
eela.^^  Ejectment  will  not  lie  to  recover  possession  of  a  "ditch."^^  Equitable 
rights  cannot  be  asserted  against  tlie  legal  title.^* 

Title  in  plaintiff. ^^ — The  plaintiff  must  recover  on  the  strength  of  his  own 
title,*^  therefore  when  the  defendant  is  in  possession  and  the  plaintiff  fails  to 


authority  for  convenience  of  individuals  are 
neither  public  nor  private  roads.  Territory 
V.   Richardson   [Ariz.]    76  P.   456. 

1.  See  1  Curr.  L.  969. 

2.  Where  an  adjoining  owner  projects  the 
ornamental  ■work  of  his  building-  onto  his 
neighbor's  premises.  Johnson  v.  Minnesota 
Tribune  Co.  [Minn.]  98  N.  W.  321.  Where 
an  heir  has  accepted  a  succession  and  has 
been  put  In  possession,  his  assign  is  the 
owner  of  the  interest  inherited  by  him. 
Brian  v.   Bonvillain,   111   La.    441,   35   So.    632. 

3.  The  action  may  be  maintained  by  one 
who  acquires  title  while  another  is  In  pos- 
session under  a  lease,  unless  It  is  shown 
that  the  lessee's  possession  has  not  become 
•wrongful.  Glos  V.  Patterson,  204  III.  540,  68 
N.   B.   443. 

4.  Steam  railway  laid  longitudinally  in  a 
street.  Borli  v.  United  New  Jersey  R.  & 
Canal  Co.  [N.  J.  Err.  &  App.]  57  A.  412.  Re- 
covery will  be  subject  to  the  public  ease- 
ment. Id.  Owner  of  land  abutting  on  a 
street  may  bring  ejectment  for  a  burden  in- 
consistent with  the  easement  granted.  An 
additional  car  track.  Stevens  v.  Skaneateles 
R.    Co.,   42   Misc.   145,   85  N.   Y.   8.   1005. 

5.  Where  land  under  water  at  terminus 
of  a  street  was  filled  in.  Borough  of  Sea- 
bright  V.  Allgor,  69  N.  J.  Law,  641,  66  A. 
287.  A  city  may  maintain  ejectment  to  re- 
cover a  portion  of  the  street,  wrongfully 
obstructed,  without  having  previously  passed 
an  ordinance  relative  to  the  removal  of  such 
obstruction.  Hawkshurst  v.  Asbury  Park  [N. 
J.   Eq.]   56  A.   697. 

e.  Under  1  Starr  &  C.  Ann.  St.  1896,  p. 
689,  a  city  with  exclusive  right  to  use  and 
control  the  streets  may  recover  possession 
from  one  encroaching  thereon.  "Village  of 
Lee  V.  Harris,  206  111.  428,  69  N.  E.  230. 
Evidence  held  to  show  that  an  easement  of 
use  as  a  street  had  been  established  over 
certain  lots.  Id.  Right  of  passage  over  an 
alley.  Walling  v.  Bggers,  25  Ky.  L.  E.  1563, 
78  3.   W.   428. 

r.  One  who  had  the  exclusive  right  of  In- 
terment in  a  cemetery  lot.  Stewart  v.  Gar- 
rett 119  Ga.  386,  46  S.  B.  427.  But  see 
Wilkinson   v.    Strickland    [Miss.]   S5   So.    177. 

8.  A  trespasser  erected  telegraph  poles 
in  the  highway  and  the  owner  made  no  ob- 
jection for  a  time.  Little  v.  American  Tele- 
phone &  Telegraph  Co.,  96  App.  Dlv.  569, 
89   N.    T.    S.    136. 

9.  By  the  grantor,   If  living,   or  his   heirs 


if  he  is  dead.  Jetter  v.  Lyon  [Neb.]  97  N. 
W.  596.  On  breach  of  condition  subsequent 
to  maintain  a  railroad  depot.  Grlswold  v. 
Minneapolis,  etc.,  R.  Co.  [N.  D.]  97  N.  W. 
538. 

10.  Grlswold  v.  Minneapolis,  etc.,  R.  Co. 
[N.   D.]    97   N.    W.    53S. 

11.  Partition  cannot  be  retained  as  an  ac- 
tion to  quiet  title  under  such  circumsta.nces. 
Bills  V.   Feist    [N.  J.  Eq.]   56  A.   369. 

12.  Bryant  v.  Stephens  [Ky.]  82  S.  W. 
423. 

13.  Conveyance  to  plaintiff  was  "the  ex- 
clusive privilege  and  use  of,"  etc.  Conover 
V.  Atlantic  City  Sewerage  Co.  [N.  J.  Err. 
&   App.]    57   A.    897. 

14.  By  the  remainderman  of  an  estate 
granted  by  the  holder  of  a  primary  school 
certificate  against  one  ■who  obtained  the 
legal  title  by  patent.  Porter  v.  Osmun  [Mich.] 
97  N.   W.    756. 

15.  See   1   Curr.   L.   970. 

le.  Where  the  plaintiff's  title  failed,  de- 
fendant's possession  renders  questions  as  to 
the  validity  of  his  title  Immaterial.  New 
Tork,  etc.,  R.  Co.  v.  Horgan  [R.  I.]  56  A. 
179;  Humphries  v.  Sorenson,  33  Wash.  563, 
74  P.  690.  Averments  in  the  complaint  that 
defendant's  possession  rests  upon  an  Infrac- 
tion by  the  United  States  of  its  treaty  ob- 
ligations do  not  add  to  plaintiff's  title.  Fil- 
hiol  V.  Torney,  194  U.  S.  356,  48  Law.  Ed. 
1014.  Nor  is  it  sufficient  to  bring  the  case 
within  the  Jurisdiction  of  a  Federal  court. 
Id.  But  It  is  not  error  to  instruct  that  de- 
fendant should  recover  If  he  had  the  better 
title,  where  both  claimed  from  a  common 
source.  Reynolds  v.  Clowdus  [Ind.  T.]  76 
S.  W.  277.  Plaintiff  failed  to  show  title. 
Waters  v.  Durrence,  119  Ga.  934,  47  S.  B. 
216.  Evidence  held  InsufiHclent  to  show^  title 
In  one  who  claimed  under  a  lost  deed.  Car- 
ter V.  Wood  [Va.]  48  S.  B.  553.  Where  plain- 
tiff claimed  under  a  deed  from  which  the 
tract  in  dispute  had  been  expressly  except- 
ed. Chesterman  v.  Boiling  [Va.]  46  S.  E. 
470.  Evidence  held  to  show  that  plaintiff 
had  deeded  his  title  away.  Lytle  v.  Anchor 
Duck  Mills,  117  Ga,  869,  45  S.  E.  271.  Un- 
der section  5904,  Rev.  Codes  1899,  plaintiff 
having  failed  to  show  title  or  interest,  judg- 
ment dismissing  the  action  was  proper.  Con- 
rad V.  Adler  [N.  D.]  100  N.  W.  722.  Where 
plaintiff  claimed  under  a  deed  describing  a 
straight  line.  Bailey  v.  Twin  Lake  Ass'n, 
91    App.    Dlv.    204,    86    N.    "V.    S.    788.      Where 
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prove  his  title,  the  defendant  is  entitled  to  judgment,  though  he  fail  to  show 
title  in  himself.^'  tTnless  both  parties  claim  from  a  common  source,**  or  the 
plaintiff  claims  by  dedication,^"  he  must  connect  himself  by  an  unbroken  chain 
of  title  with  the  state,  or  make  out  a  title  by  adverse  possession;""  but  this  rule 
does  not  apply  where  defendant  is  estopped  to  deny  the  plaintiff's  title."^  The 
title  proven  must  be  a  consistent  one,^"  and  legal  title  cannot  be  established  by 
parol  evidence."' 

One  holding  a  tax  title,'*  or  a  United  States  citizen  holding  the  possessory 
right  of  an  Indian,  has  sufficient  title  to  maintain  the  action  ;'■'  but  one  who  is 
entitled  to  support  only  from  certain  land  has  not,"*  nor  will  a  mere  informality 
in  a  deed  sustain  the  action."^  As  a  general  rule,  an  equitable  title  will  not 
sustain  the  action,-^  but  the  contrary  prevails  in  some  jurisdictions."* 


plaintiff  suing  as  owner  of  a  mining  claim 
failed  to  establish  a  valid  location  thereof, 
he  could  not  complain  that  defendant's  loca- 
tion certificate  did  not  cover  the  mine.  Ben- 
ton V.  Hopkins,  31  Colo.  518,  74  P.  891.  Where 
one  claimed  under  an  assignment  of  a  lease, 
evidence  held  insufllcient  to  show  that  it  had 
ever  been  delivered  to  him.  Malloy  v.  Ben- 
way,  34  Wash.  315,  76  P.  869.  Where  one 
attempted  to  impeach  his  own  deed  28  years 
after  it  was  made,  on  ground  of  nondeliv- 
ery, evidence  held  Insufficient.  Painter  v. 
Campbell,  207  Pa.  189,  56  A.  409.  Evidence 
held  insufficient  to  show  that  an  oil  lease 
had  been  forfeited  because  oil  had  not  been 
found  in  paying  quantities.  Summerville  v. 
Apollo, Gas    Co.,    207  Pa.   334,   56   A.  876. 

Bvldenee  held  to  show  title  in  one  who 
claimed  under  a  mortgage  foreclosure  by 
a  corporation.  Graham  v.  Partee,  139  Ala. 
310,  35  So.  1016.  Where  one  claimed  under 
a  deed  which  had  been  lost  and  a  quitclaim 
had  been  executed  to  replace  It  containing 
no  words  of  inheritance,  it  was  held  that 
the  lost  deed  conveyed  a  fee.  Lyon  v.  Hy- 
ler  [Mich.]  98  N.  W.  858.  Evidence  held  to 
show  that  a  mortgagee  had  taken  posses- 
sion after  condition  broken  and  had  been 
evicted  by  the  mortgagor.  Angell  v.  Fletch- 
er [Vt.]  57  A.  964.  Where  plaintiff  claimed  to 
have  purchased  the  land  at  sheriff's  sale 
and  introduced  the  sheriff's  deed  and  an  ex- 
emplification of  a  valid  judgment  against 
defendant,  he  established  a  prima  facie  case. 
Sweeney  v.  Sweeney,  119  Ga.  76,  46  S.  E.  76. 
Where  plaintiff  claimed  as  widow  of  her  de- 
ceased husband  and  introduced  evidence  that 
she  was  a  surviving  wife,  she  established  a 
prima  facie  case.  Jenkins  v.  Jenkins  [Minn.] 
100  N.  W.  7.  Evidence'  held  insufficient  to 
show  a  mistake  in  the  deed  under  which 
plaintiff  claimed.  Ottomeyer  v.  Prltchett, 
178   Mo.    160,   77    S.   W.    62. 

IT.  This  is  so  where  a  complaint  stated 
an  action  in  ejectement,  though  brought  un- 
der Gen.  St.  1902,  §  4053,  relating  to  actions 
to  try  title.  Layton  v.  Bailey  [Conn.]  58  A. 
355. 

18.  Ronk  V.  Hlgglnbotham,  54  W.  Va.  137, 
46  S.  E.  128.  Where  the  parties  claim  from 
a  common  source,  the  plaintiff  need  go  no 
further  back  than  the  common  source.  KIl- 
gore  ▼.  Klrkland  [S.  C]  48  S.  B.  44.  Neither 
party  can  dispute  the  title  of  one  through 
whom  each  claims  as  a  common  source. 
Chesterman  v.  Boiling  [Va.]  46  S.  B.  470; 
Tarvln  Y.  Walker's  Creek  Coal  &  Coke  Co., 
25    Ky.    U    R.   2246,    80   S.   W.    504.      Recitals 


of  a  grant  in  deeds  Introduced  by  complain- 
ant as  links  in  his  arraignment  of  title  are 
insufficient  as  against  one  claiming  by  a 
title  paramount  and  adverse.  Swainson  v. 
Scott  [Tenn.]  76  S.  W.  909.  Evidence  held 
to  show  title  in  plaintiff.  Martin  v.  Brand 
[Mo]  81  S.  W.  443;  Weller  v.  Wagner  [Mo.] 
79  S.  W.  941;  Desverges  v.  Goette  [Ga.]  48 
S.  E.  693.  Plaintiff  had  title  by  accretion. 
Myers  v.  Schuohmann  [Mo.]  81  S.  W.  618. 
Where  plaintiff  claimed  under  a  deed,  reserv- 
ing a  life  estate  in  the  grantor,  he  was  en- 
titled to  recover  only  on  showing  that  the 
grantor  was  dead.  Williams  v.  Woodruff, 
138    Ala.    125,    35    So.    122. 

19.  Where  defendant  claimed  a  part  of  a 
street  by  adverse  possession,  it  was  suffi- 
cient for  the  city  to  prove  title  beginning 
with  the  owner  who  dedicated.  Davis  v. 
Clinton,  25  Ky.  L.  R.  2021,  79  S.  W.  259. 
Where  two  links  were  lacking  in  plaintiff's 
chain  of  title  and  his  proof  failed  to  identify 
the  property.  Ronk  v.  Hlgglnbotham,  64  Va. 
137,   48  S.  E.  128. 

ao.  Summerfleld  v.  White,  64  W.  Va.  311, 
46  S.  B.  154.  Instruction  held  to  have  sub- 
mitted to  the  Jury  the  principles  of  law  ap- 
plicable. Desverges  v.  Goette  [Ga.]  48  S.  B. 
693. 

21.  Summerfleld  v.  White,  64  W.  Va.  311, 
46   S.    E.    154. 

SS2.  A  dowress  and  her  privies  are  es- 
topped to  assert  her  husband's  seisin.  Mc- 
Gulre  y.  Whitt,  25  Ky.  L.  R.  2275,  80  S.  W. 
474.     See  Dower,  1  Curr.  L.   956. 

23.  Where  one  sought  to  establish  title 
by  abandonment  and  gift.  Reynolds  v.  Clow- 
dus   [Ind.    T.]    76   S.   W.   277. 

24.  One  claiming  under  tax  deeds  held  to 
have  title  sufficient  to  enable  him  to  main- 
tain ejectment.  Shepherd  v.  Kahle  [Wis.] 
97    N.   W.    506. 

25.  As  against  another  Indian  who  as- 
serts that  because  of  such  transfer  the  prem- 
ises became  public  domain.  Williams  v. 
Works   [Ind.  T.]   76  S.  W.   246. 

26.  Borum  v.  Gregory,  119  Ga.  766,  47  S. 
B.  192.  The  administrator  of  one  having  a 
life  interest  in  lands  cannot  maintain  eject- 
ment to  recover  the  land  after  the  life  ten- 
ant's death.     Id. 

27.  A  deed  executed  by  the  mayor  of  a 
city  instead  of  by  a  special  commissioner. 
Wright  V.  Morgan,  191  U.  S.  55,  48  Law,  Bd. 
89. 

NOTB.  Wlio  may  maintain  I  One  co-ten- 
ant may  recover  the  entire  property  as 
against  an   intruder    (Telfener  v.  Dlllard,  70 
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Prior,  possession  is  sufficient  as  against  a  trespasser/"  and  a  civil  possession, 
sufficient  for  the  purposes  of  a  possessory  action,  is  preserved  'hj  the  intention 
to  possess,  though  the  actual  possession  be  terminated.'*  Constructive  seisin  is 
sufficient  upon  which  to  maintain  the  action.'^ 

.  §  3.  Defenses}^ — The  action  lies  only  against  one  in  possession.'*  Title  in 
defendant,'"  acquired  since  the  institution  of  the  suit,''  or  in  a  third  person,'^ 
or  that  the  deed  imder  which  plaintifE  claims  was  procured  by  fraud,  is  a  good 
defense;"  but  an  outstandiag  deed  of  trust  is  not,'*  unless  it  has  been  foreclosed 
and  title  transferred  to  a  purchaser.*"  That  defendant  is  an  unintentional  in- 
truder is  no  defense,"  nor  is  a  right  of  dower  consummate  but  unassigned.*"    That 


Tex.  139;  Wheeling,  etc.,  R.  Co.  v.  Warrell, 
122  Pa.  618),  as  also  may  one  partner  (Smith 
I V.  Smith,  80  Cal.  324),  and  one  co-tenant 
"Who  has  been  ousted  may  maintain  the  ac- 
tion against  another  in  possession  (Moul- 
ton  V.  McDermott,  80  CaL  629;  Whiteman  v. 
Hyland,  40  N.  T.  S.  575;  Jordan  v.  Surghnor, 
107  Mo.  520).  An  executor  required  to  man- 
age the  estate  may  maintain  the  action 
<McAlplne  v.  Daniel,  101  N.  C.  650,  8  S.  E. 
215),  but  otherwise  If  he  Is  Invested  only 
•with  power  to  carry  into  effect  the  provi- 
sions of  the  will  (Reynolds'  Ex'r  v.  Boyd, 
92  Ky.  249).  An  administrator  may  recover 
in  Florida  (Sanchez  v.  Hart,  17  Fla.  607), 
Montana  (Blaclt  v.  Story,  7  Mont.  238),  Ne- 
braska (Dundas  V.  Carson,  27  Neb.  634), 
Michigan  (Kline  V.  Moulton,  11  Mich.  370), 
Minnesota  (Miller  v.  Hoberg,  22  Minn.  249). 
A  widow  may  r.ecover  dower  in  Michigan 
(Proctor  V.  Bigelow,  38  Mich.  282),  and  in 
New  Jersey  (MThlte  v.  "White,  16  N.  J.  Law, 
214,  31  Am.  Dec.  232). — Hancock  v.  McAvoy, 
151  Pa.  460,  and  note  18  L.  R.  A.  789. 

28.  Virginia  Iron,  Coal  &  Coke  Co.  v. 
Crane's  Nest  Coal  &  Coke  Co.  [Va.]  46  S.  B. 
393. 

29.  Holder  of  the  equitable  title  under  a 
decree  for  specific  performance.  Skinner  v. 
Terry  134  N.  C.  305,  46  S.  E.  517.  Under 
Ball  Ann.  Codes  &  St.  5  5500,  the  action  may 
be  brought  by  the  holder  of  the  equitable 
title.  Johnstone  v.  Gerry,  34  Wash.  524,  76 
P.   258. 

NOTE.  Title  to  support  1  The  legal  title 
only  is  recognized  as  the  ground  of  the  ac- 
tion (Leonard  v.  Diamond,  31  Md.  541;  Baton 

V  Smith  19  Wis.  537;  Morehouse  v.  Phelps, 
21  How  [TJ.  S.]  294;  Langdon  v.  Sherwood, 
124  U  S  74  31  Law.  Ed.  344;  McKay  V.  WU- 
lianis'  67  Mich.  547),  though  in  some  juris- 
dictions an  equitable  title  is  sufficient  (Al- 
len V.  togan,  96  Mo.  591;  Dodge  v.  Spiers, 
85    Ga.    685). 

Rizht  of  possession  is  necessary  to  a  re- 
covery.    Barco  v.  Fennell,  24  Fla.  378;  Kirke 

V  Hamilton,  102  TJ.  S.  68,  26  Law.  Ed.  79; 
Serrick  v.  Churchill,  35  Minn.  318;  Fears  v. 
Serrin,  9  Ark.  559,  50  Am.  Dec.  226;  Greene 

V  J6rdan,  83  Ala.  220,  3  Am.  St  Rep  711.- 
Hancock  v.  McAvoy,  161  Pa.  460,  and  note 
18   L.   R.  A.   781. 

'lO  Prior  possession  for  12  years  without 
nace'r  title.  Anderson  v.  Moore  [Miss.]  36 
§n  620  Where  one  interfered  with  anoth- 
?2.  TTossession  of  a  burial  lot.     Wilkinson  v. 


331.  To  recover  land,  title  to  which  is  in 
the  state.  Smith  v.  Hicks,  139  Cal.  217,  73  P. 
144.  The  question  of  barriers  sufficient  to 
turn    stock   is   Immaterial.      Id. 

31.  Whether  there  be  inclosures  or  not. 
Sallier  v.  Bartley  [La.]  37  So.  6. 

32.  Howdashell  v.  Krenning  [Va.]  48  S. 
B.    491. 

33.  See   1   Curr.  L.  971. 

84.  Under  Laws  1885,  p.  482,  the  forest 
commission  thereby  established  can  have  no 
possession  in  the  absence  of  an  overt  act 
which  would  render  It  liable  in  ejectment. 
Raquette  Palls  Land  Co.  v.  Middleton,  84  N. 
T.  S.  1081.  While  it  might  be  in  posses- 
sion of  forest  preserve,  it  could  not  of  land 
owned  by  another.      Id. 

35.  Where  both  parties  claimed  from  a 
common  source,  evidence  held  to  sho'W  title 
in  defendant  by  adverse  possession,  he  hav- 
ing taken  possession  under  a.  contract  of 
sale  prior  to  the  execution  of  the  deed  to 
plaintiff.  Myers  v.  Schuchmann  [Mo.]  81  S. 
W.  618.  Where  the  defendant  sets  up  ad- 
verse possession,  he  assumes  the  burden  of 
proving  it.  Altschul  v.  Casey  [Or.]  76  P. 
1083.  Under  a  defense  of  limitations  "where 
the  evidence  showed  the  defendant  "went 
into  possession  as  tenant  of  the  true  owner, 
verdict  for  plaintiff  was  sustained.  Nelson 
V.  Brisbln  [Neb.]  98  N.  W,  1057.  The  fact 
that  one  had  a  deed  executed  subsequent  to 
an  attachment  under  which  demandant 
claimed  did  not  affect  his  title  under  fore- 
closure of  a  mortgage  executed  by  the  at- 
tachment debtor  prior  to  the  attachment. 
Carlisle  v.  Libby,  185  Mass.  445,  70  N.  B. 
423. 

36.  The  defendant  may  show  that  since 
the  Institution  of  the  suit  he  has  acquired 
title  or  right  of  possession.  Cook  t.  Geor- 
gia Land  Co.    [Ga.]  48  S.  B.   378. 

37.  A  defendant  can  avail  himself  of  an 
outstanding  title  in  a  third  person  without 
connecting  himself  therewith.  "Waters  v. 
Durrance,   119  Ga.  934,  47  S.  B.  216. 

38.  "Wilcox  v.  Prlester  [S.  C]  46  S.  E. 
563.  Where  the  defense  is  a  deed  from  plain- 
tiff's ancestor,  plaintiff  may  impeach  the 
deed  for  fraud.  Babcock  v.  Clark,  93  App. 
Div.   119,    86   N.   T.   S.   976. 

39.  As  between  parties  not  claiming  un- 
der it.  Benton  Land  Co.  v.  Zeltler  [Mo.]  81 
S.   W.   193. 

40.  Such  title  will  bar  a  recovery  between 
parties  not  claiming  thereunder.  Benton 
Land  Co.  v.  Zeltler   [Mo.]   81  S.  W.  193. 

41.  Hamilton  v.  Murray  [Mont.]   74  P.   76. 

42.  Rlcknor  ▼.  Clabber  [Ind.  T-l  76  S.  W. 
271. 
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one'  is  in  possession  under  a  contract  to  purchase  is  a  good  defense,*'  unless  the 
conditions  of  tiie  contract  have  been  broken,**  and  a  right  to  reimbursement  for 
improvements  added,*"  or  the  satisfaction  of  a  mortgage  where  the  mortgagee  is 
in  possession,  is  a  condition  precedent  to  a  right  of  recovery;*"  but  reimburse- 
ment to  one  holding  under  a  void  tax  deed  is  not.*'  A  mere  equity  is  not  a  de- 
fense against  the  legal  title,*'  but  the  holder  of  the  equitable  title  must  assert 
it  as  a  defense  or  be  forever  concluded.*"  An  estoppel  must  be  specially  pleaded"" 
and  proved."^ 

§  3.  Parties.^^ — In  Illinois,  all  occupants  of  the  premises  must  be  made  par- 
ties,"' but  nonjoinder  of  defendants  can  be  availed  of  only  by  plea  or  answer, 
where  the  defect  does  not  appear  on  the  face  of  the  pleading."*  In  Washington, 
the  action  may  be  brought  against  one  in  possession  or  one  claiming  the  legal 
title."" 

§  4.  Pleading." — ^The  complaint  must  contain  a  description  of  the  prop- 
erty,"'' allege  a  right  to  possession  and  a  demand  therefor,"'  and  in  Pennsylvania, 
be  filed  on  or  before  the  return  day  of  the  writ."'  A  motion  for  leave  to  file  a 
verified  plea  denying  possession  must  be  made  before  the  case  is  called  for  trial."" 
A  cross  complaint  alleging  title  in  the  defendant  is  unnecessary,"^  and  surplusage 


43.  Ejectment  •will  not  lie  against  persons 
in  possession  under  a  contract  to  purchase 
until  default  in  the  performance  thereof. 
Hutchinson  v.  Coonley,  209  111.  437,  70  N. 
B.    686. 

44.  A  contract  to  convey  which  defend- 
ant refused  to  perform  does  not  constitute 
an  equitable  defense.  Howard  v.  Hewitt, 
139  Cal.  61i,  73  P.  414.  Where  a  vendee  has 
forfeited  his  rights  under  a  contract  of  sale, 
the  fact  that  he  has  paid  a  part  of  the  pur- 
chase money  and  made  improvements  is  no 
defense.  McAdama  v.  Felliner,  140  Cal.  354, 
73  P.  1064. 

45.  One  lawfully  in  possession  of  school 
lands.  Brummett  v.  Campbell,  32  Wash.  358, 
73  P.  403.  Where  one  seeks  to  recover  a 
certain  tract  on  the  ground  that  by  mu- 
tual mistake  another  tract  was  described  in 
the  deed  to  him,  he  must  disclaim  any  in- 
terest in  the  tract  described  as  a  condition 
of  relief.  Wieneke  v.  Deputy,  31  Ind.  App. 
621,   68  N.   E.    921. 

46.  Hooper  v.  Young,  140  Cal.  274,  74  P. 
140. 

47.  The  owner  need  not  as  a  condition  of 
recovery  pay  any  of  the  taxes,  interest  or 
penalties  for  which  the  property  was  illegal- 
ly sold.     Wade  v.  Crouch  [Okl.]  78  P.  91. 

'48;  Transferee  of  purchase-money  notes. 
Nunnelly  v.  Barnes,  139  Ala.   657,  36  So.  763. 

49.  One  holding  possession  under  contract 
of  sale.  In  re  Button's  Estate,  208  Pa,  850, 
57  A.  719. 

BO.  Golden  v.  Tyer  [Mo.]  79  S.  W.  143.  A 
defendant  is  not  estopped  to  dispute  plain- 
tiff's title  by  having  accepted  a  deed  from 
their  mother  after  their  father's  death.  It 
not  appearing  that  her  dower  interest  was 
assigned.  Caudle  v.  Long,  132  N.  C.  675, 
44   S.   E.   368. 

61.  Where  defendant  entered  under  an 
oral  contract  providing  that  if  he  cultivat- 
ed the  land  10  years  it  should  be  his,  evi- 
dence held  to  show  a  complete  perform- 
ance. Riverside  Land  Co.  v.  Pietsch  [Wash.] 
77  P.  195. 

S2.     See  1  Curr.  L.  978. 


63.  Under  Hurd'a  Rev.  St.  1901,  §  6,  pro- 
viding that  all  occupants  shall  be  made  de- 
fendants, failure  to  join  a  roomer  being  a 
mere  technical  error  not  prejudicial  to  any 
rights  of  other  defendants,  is  not  reversible 
error.  Glos  v.  Patterson,  204  111.  540,  68  N. 
E.  443. 

64.  Glos  V.  Patterson,  204  111.  540,  68  N. 
B.  443.  One  not  in  possession  made  a  party 
under  Hurd'a  Rev.  St.  1901,  c.  45,  was  not 
injured  by  a  motion  denying  him  leave  to 
file  a  verified  plea  denying  possession.  Id., 
209   III.    448,   70  N.  B.   911. 

55.  Under  Ball.  Ann.  Codes  &  St.  §  5500, 
providing  that  the  action  may  be  brought 
against  a  tenant  in  possession  or  against 
the  person  claiming  title,  the  action  is 
properly  brought  against  one  in  posses- 
sion claiming  under  the  legal  title.  John- 
ston V.  Gerry,  34  Wash.  524,  76  P.  258. 

5«.    See   1   Curr.   L.   973. 

57.  Under  section  2729  of  the  Code  of  1887, 
description  is  sufficient  if  the  premises  are 
described  with  such  convenient  certainty 
that  possession  thereof  may  be  delivered. 
Rhule  V.  Seaboard  Air  Line  R.  Co.  [Va.]  46 
S.  E.  331.  If  from  the  description  posses- 
sion of  the  property  could  be  delivered,  it 
Is  sufficient  under  section  2729,  Code  of  1887. 
Howdashell  v.   Krenning   [Va.]   48   S.  E.   49l! 

58.  Complaint  alleging  that  defendant  was 
wrongfully  in  possession  of  plaintiff's  prop- 
erty and  demanding  a  recovery  thereof  held 
sufficient.  Sims  v.  Cordele  Ice  Co.,  119  Ga. 
597,  46  S.  B.  841.  Under  Alaska  Code  Civ. 
Proc.  §  76  (31  St.  344),  a  complaint  which 
alleges  that  pursuant  to  an  oral  contract  of 
sale  the  defendant  entered  into  possession 
and  ousted  plaintiff,  sufficiently  alleges  de- 
livery of  possession.  Pacey  v.  MoKlnney 
[C.  C.  A.]   125  P.   675. 

59.  Under  Act  May  8.  1901  (P.  L.  142), 
a  judgment  cannot  be  entered  in  default  of 
appearance  of  defendant.  Lorenz  v.  Berry 
207  Pa.  296,   56  A.   926. 

60.  Glos  V.  Patterson,  209  111.  448,  70  N 
E.    911. 

61.  Nelson  v.  O'Brien,  139  Cal.  628,  73  P. 
469. 
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may  be  stricken."^  All  material  facts  relied  on  muat  be  alleged/'  but  in  New 
York,  the  plaintiff  may  without  filing  a  reply  impeach  for  fraud,  a  deed  set  up 
as  a  defense."* 

§  5.  Evidence.^'' — ^The  burden  is  on  the  plaintifE  to  establish  his  title  or 
right  to  possession,'^  but  where  defendant  sets  up  an  affirmative  defense,  he  must 
prove  it.''  Proof  of  demand  for  possession  may  be  rendered  unnecessary  by  de- 
fault of  the  defendant."'  Evidence  is  admissible  to  show  a  mistake  in  a  deed,** 
or  that  its  execution  was  procured  by  fraud,"  or  the  extent  of  a  devise  under 
which  one  asserts  title  ;'^  but  a  void  deed  is  inadmissible.'^  Evidence  is  not  ad- 
missible to  show  muniments  of  title  not  within  the  abstract  attached  to  the  peti- 
tion,'^ but  material  evidence  not  within  such  abstract  cannot  be  excluded.'*     Where 


ea.  Where  plaintiff  alleges  title  In  fee 
ana  the  answer  denies  It,  allegations  in  the 
answer  relative  to  defective  links  in  plain- 
tiff's chain  of  title  are  surplusage.  Nelson 
V.   O'Brien,    139   Cal.    628,   73   P.   469. 

63.  A  defendant  cannot  show  that  a  deed 
in  the  plaintiff's  chain  of  title  was  a  mort- 
gage unless  such  fact  is  alleged.  Locklear 
V.  Bullard,  133  N.  C.  260,  45  S.  E.  580. 
Where  defendants  stated  as  their  grounds  of 
defense  that  the  plaintiff  had  no  valid  title 
as  against  them,  it  was  sufficient  to  cover 
objections  to  the  admission  In  evidence  of 
a  paper  purporting  to  be  a  copy  of  the  lost 
deed  under  which  plaintiff  claimed.  Carter 
V.  Wood    [Va.]    48   S.   B.  553. 

64.  Under  Code  Civ.  Proo.  S  514.  Bab- 
cock  v.  Clark,  93  App.  Div.  119,  86  N.  T.  S. 
976. 

65.  A  deed  to  defeudant  reciting  that  land 
in  dispute  was  owned  by  a  third  person  is 
evidence  of  plaintiff's  title  where  he  shows 
a  chain  from  such  third  person.  Pere  Mar- 
quette R.  Co.  V.  Graham  [Mich.]  99  N.  W. 
408.  Where  the  defendant  in  his  plea  ad- 
mits the  execution  of  an  instrument  which 
appears  in  plaintiff's  chain  of  title,  it  is 
not  a  good  objection  to  its  admissibility 
that  its  execution  has  not  been  proved. 
Vizard  v.  Moody,  119  Ga.  918,  47  S.  B.  348. 

A  jndgincDt  was  admissible,  though  It  did 
not  recite  service  of  summons  where  the 
summons  was  in  evidence  and  showed  per- 
sonal service.  Kinkade  v.  Gibson,  209  111. 
246,  70  N.  B.   683.     See  1  Curr.  L.    974. 

66.  A  party  relying  on  a  title  bond  to 
prove  his  title  must  establish  its  execu- 
tion, even  though  it  has  been  recorded. 
Burkhart  v.  Loughridge,  24  Ky.  L.  R.  815, 
76  S  W.  397.  The  question  of  the  rights  of 
the  parties  was  for  the  jury  where  plain- 
tiff set  up  title  by  deed  and  the  defendant 
by  adverse  possession,  and  both  parties  of- 
fered nroof  in  support  of  their  contentions. 
Altschul  V.  Casey  [Or.]  76  P.  1083.  Where 
one  claimed  by  adverse  possession  and  an- 
other under  grant  from  a  person  since  de- 
ceased, evidence  held  for  the  jury.  Miller  v. 
Shumway  [Mich.]  98  N.  W.  385.  Evidence 
of  possession  held  for  the  jury,  notwith- 
Btan'king  Acts  1897,  p.  155  c  109  Providing 
that  plaintiff  having  introduced  his  evi- 
dence, defendant  may  move  to  ifj^^^s  Biv- 
ings  v.  Gosnell,  133  N.  C.  574,  45  S.  B.  942. 
Where  plaintiff  alleges  title  in  himself  and 
wrongful  withholding  by  defendant  and  the 
entire  complaint  Is  denied,  the  burden  Is  on 
the  plaintiff  to  Prove  the  f JeS-«°"«-  Br- 
ings ▼.  Gosnell,  133  N.  C.  574,  45  S.  E.  942. 
Where   plaintiff    neither  claimed   nor   recov- 


ered land  within  a  reserved  tract,  he  was 
not  required  to  prove  that  the  land  in  con- 
troversy was  not  within  such  reservation. 
Howdashell  v.  Krennlng  [Va.]  48  S.  E.  491. 
Where  plaintiff's  lessor  introduces  a  deed 
to  himself  and  supports  It  with  evidence 
which  the  jury  might  construe  as  evidence 
of  adverse  possession,  it  is  not  error  to  re- 
fuse a  nonsuit.  Holder  v.  Scarborough,  119 
Ga.  256,  46  S.  E.  93.  And  where  defendant's 
evidence  shows  that  both  parties  claim  un- 
der a  common  grantor,  the  refusal  of  non- 
suit will  not  be  overruled  [Civ.  Code  1895, 
§  5004].    Id. 

67.  Contract  of  purchase  not  established. 
Russell  V.  Gay,  33  Wash.   83,   73  P.   795. 

68.  Where  complaint  alleged  that  defend- 
ant unlawfully  withheld  the  premises  and 
such  defendant  defaulted,  on  trial  against  a 
co-defendant,  proof  of  demand  for  posses- 
sion was  unnecessary.  Glos  v.  Patterson,  209 
111.  448,  70  N.  B.  911.  One  not  in  possession 
but  made  a  party  because  of  a  claim  of  in- 
terest In  the  premises  cannot  complain  that 
no  demand  had 'been  made  on  defendant  In 
possession.  Id.  In  an  action  to  recover  a 
street,  defendant  was  not  entitled  to  notice 
to  remove  under  Ky.  St.  1903,  §  2326.  Davis 
V.  Clinton,  25  Ky.  L.  R.  2021,  79  S.  W.   259. 

69.  Under  Burns'  Rev.  St.  1901,  §  1067,  pro- 
viding that  evidence  of  every  defense  is  ad- 
missible under  a  general  denial,  a  mistake 
of  description  In  a  deed  under  "which  one's 
claims  may  be  shown,  though  It  could  not 
be  made  the  basis  of  affirmative  relief.  Wie- 
neke  v.  Deputy,  31  Ind.  App.  621,  68  N.  E. 
921.  Evidence  held  sufficient  to  show  a  mu- 
tual mistake.     Id. 

70.  Plaintiff  can  show  that  defendant  pro- 
cured the  grant  from  him  by  fraud  and  his 
negligence  in  signing  the  grant  without 
reading  It  is  immaterial.  Wilcox  v.  Amer- 
ican Tel.  &  T.  Co.,  176  N.  T.  115,  68  N.  B. 
153. 

71.  Where  one  claimed  a  tract  under  a 
testamentary  devise  and  another  under  a  re- 
siduary clause,  extrinsic  evidence  as  to  the 
extent  of  the  devise  was  admissible.  Cros- 
sen  V.  Carr  [N.  J.  Law]  57  A.  158.  The 
question  was  for  the  jury.  Id.  Evidence 
held  to  show  that  the  tract  in  suit  was  not 
included  in  the  devise.     Id. 

72.  A  deed  by  one  through  whom  plain- 
tiff claimed,  purporting  to  pass  title  to  an- 
other outside  plaintiff's  chain,  is  Inadmis- 
sible where  It  had  been  litigated  and  de- 
clared void.  Altschul  V.  Casey  [Or.]  76  P. 
1083. 

78.  The  abstract  may  be  amended  to  per- 
mit the  introduction  of  such  evidence.     Lee 
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the  defendant  sets  up  adverse  possession^  plaintiff  may  show  payment  of  taxes  j'^' 
but  where  defendant  had  no  title  by  limitation,  payment  of  taxes  by  him  was  im- 
material.''" Where  the  answer  stated  no  defense,  evidence  in  support  thereof  was 
properly  excluded." 

§  6.  Trial  and  judgment.''^ — The  rights  to  be  determined  are  those  which 
exist  at  the  time  action  is  brought,"  and  only  the  issues  made  by  the  pleadings 
will  be  tried.^"  The  jury  should  be  instructed  as  to  the  value^^  and  legal  effect 
of  the  evidence.*''  The  action  is  properly  treated  as  one  in  equity  where  the  de- 
fendants demand  affirmative  equitable  relief;*"  but  where  an  equitable  defense  is 
set  up,  it  does  not  change  the  action  to  one  in  equity.**  Where  defendant  pleads 
an  equitable  estoppel,  it  should  be  first  passed  upon  by  the  court.'"  In  some  states, 
the  party  adjudged  to  have  the  better  title  may  relinquish  the  land  on  payment 
of  its  value  in  an  action  to  recover  for  improvements.'"  The  service  of  a  writ  of 
ouster  will  not  be  enjoined  where  it  appears  that  the  petitioners  for  the  injunc- 
tion are  claiming  under  subsequent  but  void  condemnation  proceedings.''' 

A  verdict  must  respond  to  all  material  issues,"  and  contain  a  description  of 
the  land,'"  unless  it  is  set  forth  in  the  complaint.""  A  verdict  for  damages  is 
sufficient  without  setting  forth  the  cause  for  which  they  were  assessed."^ 


V.  Houston  [Ga.]  48  S.  E.  129.  A  flefend- 
ant  relying:  on  an  equitable  title  through  a 
title  bond  cannot  be  required  to  flle  his 
bond  before  trial  under  Civ.  Code,  §  128, 
providing  that  written  evidence  may  be  filed 
with  the  pleadings.  Burkhart  v.  Lough- 
ridge,  24  Ky.  L.  R.  815,  76  S.  W.  397.  But 
if  he  does  not,  his  adversary  Is  entitled  to 
a  reasonable  time  to  prepare  his  defense.   Id. 

74.  A  court  has  no  power  to  make  and 
enforce  a  rule  that  no  evidence  shall  be  ad- 
missible except  the  abstract  and  records  and 
documents  attached  to  the  petition  and  re- 
ferred to  therein.  Pelz  v.  Bollinger  [Mo.] 
79   S.  W.   146. 

75.  Walling  V.  Eggers,  25  Ky.  L,.  R.  1563, 
78  S.  "W.   428. 

76.  Tax  receipts  not  admissible.  Kinkade 
V.  Gibson,   209  111.  246,  70  N.  E.  683. 

77.  Hall  V.  Small,  178  Mo.  629,  77  S.  W. 
733. 

78.  The  time  for  filing  the  defense  bond 
required  by  Code,  §  237  may  be  extended  in 
the  discretion  of  the  court.  Tennessee  River 
Land  &  Timber  Co.  v.  Butler,  134  N.  C.  50, 
4  5   S.  B.   956.     See  1  Curr.  L.   976. 

79.  Offer  by  vendor  in  open  court  to  per- 
form terms  of  a  contract  of  sale  is  unavail- 
ing. Hutchinson  v.  Coonley,  209  111.  437,  70 
N.   B.   686. 

80.  Where  defendant  relies  on  a  deed,  an 
issue  whether  words  therein  limiting  the 
title  were  inserted  without  defendant's 
knowledge  is  not  involved.  Allen  v.  Hall, 
31  Colo.  206,  73  P.  844.  Where  defendant 
relies  on  a  recorded  but  lost  title  bond  of 
which  he  alleges  his  adversary  had  notice, 
he  is  entitled  to  have  the  issue  of  notice 
tried,  though  he  does  not  produce  the  bond. 

.Burkhart   v.    Loughridge,   24   Ky.   L.    R.    815, 
76   S.  W.   397. 

81.  Under  a  defense  of  adverse  posses- 
sion where  the  evidence  was  conflicting  as 
to  when  a  fence  was  built,  the  jury  should 
be  instructed  as  to  the  evidentiary  value 
of  the  fence.  Dawson  v.  Falls  City  Boat 
Club    [Mich.]    99   N.   W.    17. 

88.  Where  a  tax.  deed  has  been  Introduced 
and  then  proven  to  be  void,  the  deed  should 


not  be  stricken  out  but  the  jury  should  be 
Instructed  upon  its  legal  effect.  Ropes  v. 
Minshew    [Fla.]    36    So.    579. 

83.  Cancellation  of  the  deed  under  which 
plaintiff  claims.  Myers  v.  Schuchman  [Mo.] 
81  S.  W.  618.  A  defendant  must  present  all 
his  defenses  and  if  any  of  them  are  ex- 
clusively cognizable  in  equity,  he  is  entitled 
to  transfer  the  cause  to  the  equity  docket 
[Sand.  &  H.  Dig.  §  5619].  Daniel  v.  Garner, 
71  Ark.  484,  76  S.  W.  1063.  Where  it  was 
admitted  that  plaintiff  had  the  legal  title  but 
the  vital  question  was  whether  the  defend- 
ants were  entitled  to  equitable  relief,  it 
was  no  error  for  the  court  to  direct  a  ver- 
dict for  the  defendant.  Brummett  v.  Camp- 
bell, 32  Wash.  358,  73  P.    403. 

84.  Error  to  discharge  the  jury  on  the 
ground  that  the  case  was  one  in  equity.  Hall 
V.  Small,  178  Mo.   629,  77  S.  W.  733. 

85.  Compromise  in  an  ejectment  suit.  Tar- 
pey  V.  Madsen,   26  Utah,   294,   73  P.   411. 

86.  Under  Rev.  St.  1899,  §  3072.  Answer 
provided  for  in  section  3075,  making  value 
an  Issue  on  the  trial,  will  be  held  waived 
where  the  value  is  fixed  by  agreement  be- 
tween the  parties.  Kelly  v.  Gebhart  [Mo.] 
79   S.   W.   427. 

87.  Board  of  Education  of  Stillwater  v. 
Aldredge,  13  Okl.   205,  73  P.  1104. 

88.  Hamilton  v.  Murray  [Mont.]  74  P.  75. 
A  conditional  verdict  which  does  not  pass 
on  an  issue  made  by  defendant's  plea  of  not 
guilty  is  insuflicient.  Howdashell  v.  Kren- 
nlng  [Va.]  48  S.  E.  491.  Where  a  statute 
provides  that  in  an  action  against  several 
defendants,  each  claiming  distinct  parcels, 
the  verdict  shall  recite  the  description  of 
each  parcel,  failure  to  so  describe  may  be 
corrected  after  verdict  rendered  [Comp. 
Laws,  §  10,973].  Townsend  v.  Kreigh  [Mich.] 
98  N.  W.  388.  Ball.  Ann.  Codes  &  St.  § 
5510,  providing  that  if  verdict  be  for  de- 
fendant, the  jury  shall  find  that  plaintiff 
is  not  entitled  to  possession,  does  not  apply 
where  only  the  boundary  is  in  dispute. 
Simmons  v.  Jamleson,  32  Wash.  619,  73  P. 
700. 

89.  Under   gection    1515,    Rev.    St.    1892,    a 
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A  judgment  nnist  be  supported  by  the  evidence,*''  be  witliin  the  limits  pre- 
scribed by  law/'  and  contain  a  sufficient  description  to  enable  the  property  to  be 
identified.^*  It  should  follow  the  verdict,  and  where  the  verdict  is  fatally  de- 
fective it  is  error  to  enter  judgment  thereon.""  It  may  be  affirmed  in  so  far  as 
proper,  and  the  case  sent  back  for  new  trial  as  to  other  matters, ""  and  where  it 
will  operate  harshly  and  interfere  with  public  interests,  execution  may  be  sus- 
pended.'^ Where  judgment  is  entered  under  an  ejectment  clause  in  a  lease,  no 
second  judgment  can  be  entered  thereunder,  though  the  first  one  is  void."  It  is 
final  as  to  issues  involved,""  and  in  equitable  ejectment  is  conclusive;^  but  not 
binding  on  one  not  a  party.^  A  writ  of  assistance  to  put  the  prevailing  party  in 
possession  is  void  if  beyond  the  issues  of  the  case.* 

§  7.  New  trial* — The  party  against  whom  judgment  is  entered  is  entitled 
to  a  new  trial  as  a  matter  of  right,"  and  the  fact  that  the  plaintiff  includes  in  his 
petition  a  claim  for  rents  or  damages  or  that  the  defendant  sets  up  an  equitable 
defense  does  not  take  away  this  right.*  This  rule  does  not  prevail  in  partition,^ 
unless  the  only  question  litigated  was  the  title.' 

§  8.  Mesne  profits  and  damages.^ — At  common  law,  after  this  action  was 
adopted  as  a  proceeding  to  try  title,  the  plaintiff  was  obliged  to  resort  to  a  second 


verdict  Is  fatally  defective  If  It  doea  not 
state  the  quantity  and  describe  the  land 
recovered.  Hoodless  v.  Jernigan  [Fla.]  35 
So.   666. 

90.  Webb  V.  Reynolds,  139  Ala.  398,  36  So. 
IS. 

91.  Where  damages  for  use  and  occupa- 
tion are  sought,  a  verdict  assessing  "dam- 
ages for  rent"  Is  sufficient,  since  the  jury 
are  only  required  to  assess  the  amount  and 
the  words  "for  rent"  are  surplusage.  Webb 
v.   Reynolds,   139  Ala.   398,  36   So.  15. 

92.  It  was  error  to  give  judgment  for 
plaintiff  where  there  was  no  evidence  show- 
ing the  extent  of  his  claim.  Bradley  v. 
Bailey,  25  Ky.  L.  R.  1953,  79  S.  W.  233.  A 
finding  that  plaintiff  is  the  owner  and  en- 
titled to  the  possession  of  lands  is  sufficient 
to  sustain  a  Judgment  on  the  issue  of  own- 
ership. Curtis  v.  Boquillas  Land  &  Cattle 
Co.  [Ariz.]  76  P.  612.  A  mere  disclaimer  of 
title  Is  an  insufficient  basis  for  a  judgment 
to  rest  upon.  Grubbs  v.  Plerson,  111  La, 
101,    35    So.    474. 

93.  A  Judgment  beyond  the  limits  of  Rev. 
Bt.  1899,  §  3072,  authorizing  a  recovery  for 
Improvements  made  in  good  faith,  is  merely 
erroneous  and  not  void.  Kelly  v.  Gebhart 
[Mo.]   79  S.   W.   427. 

94.  Gushing  V.  Conness  [Neb.]  95  N.  W. 
865.  Under  section  1515,  Rev.  St.  1892,  a 
Judgment  Is  fatally  defective  if  it  does  not 
state  the  quantity  of  the  estate  and  give 
a  description  of  the  land  recovered.  Hood- 
less  v.  Jernigan  [Fla.]  36  So.  656. 

95.  Hoodless  v.  Jernigan  [Fla.]  35  So. 
656  A  Judgment  following  an  erroneous 
description  In  the  petition  Is  void.  Gushing 
V.  Conness  [Neb.]  95  N.  W.  865.  A  judg- 
ment based  on  a  verdict  locating  the  land  In 
a  range  different  from  the  one  stated  In  the 
declaration  Is  erroneous.  Ropes  v.  Mln- 
shew   [Fla.]   36  So.  579. 

96.  Where  a  city  recovered  a  portion  of 
streets  when  entitled  to  all.  Village  of 
Lee  V.  Harris,  206  111.  428,  69  N.  E.  230. 

97.  Ejectment  of  railway  company  from 
depot  grounds.  Griswold  v.  Minneapolis,  etc., 
R.  Co.    FN.  D.]   97  N.   W.   638. 


98.  City  of  Philadelphia  y.  Johnson,  208 
Pa.   645,    57  A.   1114. 

99.  Where  plaintiff  holds  the  legal  title 
and  defendant  the  equitable,  a  judgment  for 
one  determines  the  invalidity  of  the  title  of 
the  other.  In  re  Dutton's  Estate,  208  Pa. 
350,  67  A.  719.  A  judgment  for  the  city  Is 
conclusive  of  the  question  as  to  whether 
an  ordinance  relative  to  the  removal  of  ob- 
structions is  necessary  to  entitle  the  city  to 
maintain  ejectment.  Hawkshurst  v.  Asbury 
Park  [N.  J.  Eq.]  66  A.  697.  Where  the  only 
question  was  as  to  the  validity  of  mortgages 
given  by  an  Infant  a  finding  by  the  court 
that  they  were  valid  rendered  question  of 
foreclosure  Immaterial.  Shreeves  v.  Cald- 
well [Mich.]   97  N.  W.  764. 

1.  Where  a  trustee  in  bankruptcy  recov- 
ered from  the  wife  of  the  bankrupt  land 
bought  by  her  with  her  husband's  money.  It 
was  a  bar  to  an  action  by  her  against  the 
trustee  for  the  same  land.  Rosenberg  v. 
Mencke,  208  Pa.   331,   57   A.   716. 

2.  Where  one  of  the  defendants  was  not 
a  party  to  the  second  count  In  a  declaration, 
it  was  error  to  render  Judgment  against 
him  for  a  parcel  of  land  therein  described. 
Howdashell  v.  Krennlng  [Va.]    48   S.   E.   491. 

S.    Shaffer  v.  Austin   [Kan.]   74  P.  1118. 

4.  See  1   Curr.   L.   978. 

5.  Where  he  makes  demand  by  notice  on 
the  Journal.  Keller  v.  Hawk,  13  Okl.  261, 
74  P.  106.  One  who  has  been  induced  to 
part  with  his  property  by  imposition  and 
fraud  comes  within  Burns'  Ann.  St.  1901, 
§  1076.  Tomlinson  v.  Tomlinson,  162  Ind. 
530,  70  N.  E.  881. 

6.  Keller  v.  Hawk,  13  Okl.   261,  74  P.  106. 

7.  Under  section  5086,  Gen.  St.  1901.  Mooro- 
head  v.   Robinson   [Kan.]    75  P.   503. 

8.  Where,  under  the  petition,  the  action 
is  only  for  partition  but  the  sole  litigated 
question  was  as  to  title  to  the  land,  the 
defeated  party  has  a  right  to  a  new  trial. 
McNulty  V.  Exchange  Bank  of  Stockton 
[Kan.]   76  P.   395. 

9.  See   1   Curr.   I*   979. 
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action  to  recover  actual  damages  sustained;  but  this  rule  was  early  repudiated  by 
the  American  courts  and  legislators,  and  in  many  of  the  states  it  is  provided  by 
statute  that  actual  damages  may  be  recovered.^*  All  damages  suffered,  resulting 
from  the  wrong  complained  of  may  be  recovered.^^  A  recovery  as  damages  of 
rents  and  profits  for  a  term  not  exceeding  six  years  means  six  years  prior  to  the 
commencement  of  the  action.^^ 

§  9.  Allowance  for  improvements  and  expenditures}^ — As  a  general  rule, 
the  right  to  recover  for  improvements  added  is  limited  to  one  in  possession  claim- 
ing title  ;^*  but  it  has  been  held  that  a  trespasser  may  claim  reimbursement.^"  A 
law  allowing  an  occupant  of  land  on  being  ejected,  to  recover  for  improvements 
made  in  good  faith  before  notice  of  adverse  title,  is  not  unconstitutional  as  tak- 
ing property  for  private  use  without  consent  of  the  owner.** 

ELECTIONS. 


S  1.     Statntory  AatIi»rIzatloii,  Time,  Plaoe 
and  Notice  (1165). 

§  2.     Eligibility  and  Reslstratlon  of  Elect- 
ors (1167). 

§  3.     Nominations  by   Convention   or  Peti- 
tion (1168). 

§  4.     Official  Ballot   (1170). 

Primary  Elections    (1170). 
Officers  of  Election   (1171). 
Polling  the  Vote   (1171). 
Irregularity  and  Ambiguity  In  Ballot 


§  5. 
§  6. 
§  7. 

§  a 

(1172). 


§  9.  Dlstlngrnlshlng  Marks  on  Ballot 
(1172). 

§  10.     Count,  Canvass  and  Return  (1173). 

§  11.  Review  by  Court  (1174).  Rights 
and  Remedies  (1174).  Jurisdiction  (1174). 
Pleadings  and  Issues  (1175).  Dismissal 
(1175).  Preservation  and  Production  of  Bal- 
lots (1175).  Evidence  (1176).  Recount  of 
Ballots  (1176).  Decision  and  Review  There- 
of  (1177).     Security   (1177). 

§  12.  Offenses  Against  Election  Iiaws 
(1177). 


§  1.     Statutory  authorization^  time,  place  and  notice." — An  election  law  will 
not  be  held  invalid  on  the  ground  that  it  may  be  so  construed  as  to  result  in  the 


10.  Gen.  St.  1902,  5  4052,  declaring  that  If 
plaintiff  elects  to  have  title  confirmed  in  de- 
fendant the  court  shall  ascertain  what  he 
ought  to  be  paid  is  Inapplicable  to  an  ac- 
tion by  a  life  tenant  whose  estate  Is  sub- 
ject to  conditions  subsequent  which  limit  his 
beneficial  enjoyment  of  the  premises.  Lewis 
V.  Lewis,  76  Conn.  586,  57  A.  735.  Gen.  St. 
1902,  §  4052,  allowing  a  defendant  to  set  off 
his  improvements  and  providing  that  if  the 
plaintiff  shall  elect  to  have  title  confirmed 
in  defendant,  the  court  shall  determine  what 
sum  should  be  paid  plaintiff,  does  not  con- 
fer authority  to  compel  defendant  to  take 
the  premises.  Lewis  v.  Lewis,  76  Conn.  586, 
57  A.  735.  Instruction  under  Rev.  Laws,  c. 
179,  §  12,  relative  to  measure  of  recovery  un- 
der a  writ  of  entry,  held  proper.  Hawks  v. 
Davis,  185  Mass.  119,  69  N.  E.  1072.  Under 
Sand.  &  H.  Dig.  §  2592,  not  more  than  three 
years'  rent  can  be  recovered.  Shirey  v. 
Clark  [Ark.]   81  S.  W.   1057. 

11.  Under  B.  &  C.  Comp.  5  326,  plaintiff 
may  show  that  the  wrongful  retention  pre- 
vented him  from  constructing  a  building  on 
the  premises.  Trotter  v.  Stayton  [Or.]  77  P. 
395.  Where,  peaiding  the  action,  defendants 
were  enjoined  from  working  the  mine  on 
judgment  entered  in  their  favor,  they  were 
not  entitled  to  damages  occasioned  by  being 
prevented  from  selling  the  ore.  Benton  v. 
Hopkins,  31  Colo.  518,  74  P.  891.  Where, 
by  a  judgment,  defendant  was  not  given  a 
right  to  possession  until  March,  1901,  and 
not  then  if  plaintiff  redeemed  from  a  fore- 
closure sale  by  such  date,  plaintiff  was  en- 
titled to  rents  and  profits  until  such  date. 
Dix  V.  Lohman    [Mo.  App.]    80  S.  W.  51. 


12.  Recovery  may  also  be  had  for  the 
time  that  elapses  before  final  judgment 
[Code  Civ.  Proo.  §§  1496,  1497].  Willis  v. 
McKinnon,   178  N.   T.   451,   70  N.   E.   962. 

13.  See  1   Curr.   L.   980. 

14.  Where  a  broker  expends  time  and 
money  in  negotiating  a  purchase  and  takes 
title  in  his  own  name  and  takes  possession 
on  judgment  being  rendered  against  him, 
his  expenditures  are  a  lien  on  the  land. 
Johnstone  v.  Gerry,  34  Wash.  524,  76  P. 
258. 

15.  Cost  of  clearing'  land.  Slgur  v.  Bur- 
guieres,  111  La.  711,  35  So.  823.  Also  for 
such  ameliorations  as  have  added  permanent 
value  to  the  land.     Id. 

16.  The  owner  is  presumed  to  know  of 
his  ownership  and  the  use  of  the  land,  and 
is  precluded  by  permitting  improvements  to 
be  made  without  giving  notice  of  his  title, 
under  Const,  art.  2,  §  20.  Tice  v.  Fleming, 
173  Mo.  49,  72  S.  W.  689.  In  Arkansas,  the 
improvements  for  which  one  is  entitled  to 
compensation  are  measured  by  the  increase 
in  the  value  of  the  land  [Sand.  &  H.  Dig.  § 
2590].  Greer  v.  Fontaine,  71  Ark.  605,  77  S. 
W.    56. 

17.  The  New  York  statute  [Laws  1890,  p. 
467,  c.  252],  providing  for  a  special  town 
meeting  to  fill  vacancy  in  oflice  of  super- 
visor, has  been  repealed.  People  v.  Potter, 
88  App.  Div.  239,  85  N.  Y.  S.  460.  A  con- 
stitutional provision  declaring  that  there 
shall  be  elected  in  each  county  at  the  time 
of  holding  general  elections  certain  county 
officers,  confers  on  the  people  the  right  to 
hold  an  election  for  the  selection  of  success- 
ors  of   the   Incumbents  at  the   general   elec- 
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disfranchisement  of  electors,  where  such  is  not  the  natural  and  necessary  construc- 
tion.^' The  trustees  and  not  the  clerk  of  a  village  are  the  proper  authorities  to 
call  a  special  election  on  failure  to  elect  a  president  or  trustees.^" 

Time.'" — Inasmuch  as  a  fixed  and  ascertained  time  for  holding  an  election 
is  indispensable  to  the  full  and  effectual  exercise  of  the  right  to  vote,  statutes 
relative  to  time  are  mandatory  ;^^  but  slight  variations  will  not  invalidate  an  elec- 
tion. ^^  Where  statutes  provide  for  the  submission  of  a  proposition  for  reincor- 
poration upon  petition  to  the  village  trustees,  it  is  their  duty  to  caU  the  election 
within  a  reasonable  time.^° 

Place.^* — ^An  election  held  at  any  other  than  the  designated  place  is  void."* 

Precincts^'  may  from  time  to  time  be  changed  as  public  convenience  may 
require.  ^^ 

Notices.'^' — The  authority  to  hold  elections  being  derived  from  the  written  law, 
which  all  persons  are  bound  to  know,  provisions  for  notice  are  regarded  as  de- 
signed to  give  greater  publicity,  and  therefore  merely  directory,  particularly  where 
the  will  of  the  public  has  been  fairly  expressed.'''    But  the  rule  that  where  a 


tion  next  preceding  the  expiration  of  the 
term  of  the  Incumbents,  and  the  legislature 
cannot  postpone  the  choice  of  successors  to 
a  subsequent  general  election.  Gemmer  v. 
State  [Ind.]  71  N.  B.  478.  A  legislative  act 
incorporating  a  town  which  provides  that 
named  persons  shall  act  as  mayor  and  al- 
dermen until  their  successors  are  elected 
and  qualified  Is  not  opposed  to  a  constitu- 
tional provision  that  "in  all  elections  by 
the  people  the  electors  shall  vote  by  bal- 
lot."    Lambert  v.  Norman,  119  Ga.  351,  46  S. 

B.  43S.  Nor  is  the  act  unconstitutional  for 
the  reason  that  the  General  Assembly  has 
no  elective  or  appointive  power  of  officers 
of  towns  to  which  they  grant  charters.  Id. 
It  Is  competent  for  the  General  Assembly 
to  provide  that  the  expenses  connected  with 
an  election  covering  a  particular  locality 
shall  be  paid  out  of  the  general  revenue 
funds  of  the  municipality.  City  of  Colum- 
bus V.  Jeffrey,  2  Ohio  N.  P.  (N.  S.)  85.  See 
1  Curr.  L.   981. 

18.  Applied  to  Brannock  Law.  Jeffrey  v. 
State,    4  Ohio   C.   C.    (N.   S.)    494,   26   Ohio  C. 

C.  591. 

19.  In  re  Travis,  87  App.  Dlv.  554,  84  N. 
Y.    S.    534. 

20.  See  1   Curr.  L.   981. 

21.  Johnstone  v.  Robertson  [Ariz.3  76  P. 
465.  A  petition  for  an  election  to  decide 
whether  or  not  stock  shall  run  at  large 
was  filed  too  late  when  filed  on  the  day 
the  term  of  court  began,  the  statute  provid- 
ing that  the  election  cannot  be  ordered  at 
the  term  at  which  the  petition  is  filed.  Bar- 
low V.  State  [Tex.  Cr.  App.]   80  S.  W.  375. 

22.  A  city  election  was  properly  held  on 
I  he  second  Monday  of  the  month,  -although 
the  charter  under  which  It  was  held  did  not 
go  into  effect  until  the  18th.  Trafton  v. 
Quinn  [Cal.]  77  P.  164.  The  true  test  to  be 
applied  to  departures  from  the  requirements 
of  statutes  relating  to  the  time  and  place  of 
elections  is  as  to  whether  or  not  the  par- 
ticular departure  is  of  such  a  nature  as  to 
make  it  impossible  or  extremely  difficult  to 
determine,  under  the  circumstances  of  the 
case  whether  fraud  has  been  committed,  or 
anvthing  dong  which  would  affect  the  re- 
sult. Kenworthy  v.  Mast,  141  Cal.  268,  74 
P.    841. 


23.  A  delay  of  8  months  is  unreasonable 
and  an  abuse  of  their  discretion.  People  v. 
Daley,   89  App.  Div.   156,   85  N.  T.:  S.   429. 

24.  See   1   Curr.   L.   981. 

25.  Johnstone  v.  Robertson  [Ariz.]  76  P. 
465.  An  election  for  voting  money  held  at 
the  several  precincts  of  a  township  does 
not  comply  with  a  requirement  that  it  be 
at  a  town  meeting.  Chicago,  etc.,  R.  Co.  v. 
People,  206  111.  296,  69  N.  E.  93.  But  a  spe- 
cial election  held  at  a  single  place,  a  gen- 
eral city  ordinance  designating  a  place  in 
each  ward  for  the  holding  of  elections,  is 
valid,  In  the  absence  of  a  showing  that  there 
was  not  a  fair  expression.  State  v.  Allen, 
178  Mo.  556,  77  S.  W.   868. 

26.  See   1  Curr.   L.   982. 

2T.  Where  so  changed  that  new  precincts 
are  added,  the  election  oflicers  may  have  new 
registry  books  prepared.  Brome  v.  Dorsey 
[Md.]  58  A.  1020.  Whether  equity  will  take 
jurisdiction  to  restrain  the  redistricting  of 
election  precincts,  such  action  being  political 
or  governmental  In  its  nature,  quaere.  Id. 
Provisions  of  statute  as  to  how  and  when 
election  pi-eoincts  may  be  changed  must  be 
strictly  followed.  Rexroth  v.  ScheIn,  206  111. 
80,  69  N.  E.   240. 

28.     See  1  Curr.  L.  982. 

2».  Brown  v.  Street  Lighting  Dist.  No.  1 
[N.  J.  Err.  &  App.]  58  A.  339.  Whether  this 
rule  obtains  where  the  time  and  place  are 
not  fixed  by  law  but  by  the  notice  of  elec- 
tion itself,  quaere.  Ogburn  v.  Elmore  [Ga.] 
48  B.  E.  702.  Election  laws  are  to  be  con- 
strued liberally,  so  as  to  preserve,  if  pos- 
sible, and  not  defeat,  the  choice  of  the 
electors  as  expressed  at  an  election.  Fail- 
ure to  publish  for  the  full  period  of  ten 
days  the  mayor's  proclamation  of  a  special 
election  to  be  held  under  S§  4364-20a,  Re- 
vised Statutes  (Beal  Local  Option  Election 
Law)  is  not  fatal,  there  being  no  fraud  or 
other  irregularity,  and  knowledge  of  such 
election  being  general  throughout  the  mu- 
nicipality. Flke  V.  State  of  Ohio,  4  Ohio  C. 
C.  (N.  S.)  81.  An  ordinance  passed  a  week 
before  a  special  election,  designating  the 
polling  places,  will  be  held  to  have  given 
sufficient  notice  thereof,  an  unusually  large 
vote  having  been  cast.  O'Laughlin  v.  Kirk- 
wood    [Mo.   App.]    81   S.   W.    512.     Where   an 
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vacancy  is  to  be  filled  for  a  regular  term  at  a  general  election,  the  failure  to  give 
the  notice  provided  by  law  will  not  invalidate  the  election,  is  applicable  only  where 
an  election  has  been  held  and  the  great  body  of  voters  had  notice  in  fact  of  the 
vacancy.'"  An  election  may  be  valid  where  the  notice  given  called  for  the  elec- 
tion of  two  officers,  though  but  one  is  authorized  by  law.'^  An  order  of  a  city 
council  Ordering  a  special  election  need  not  be  in  the  form  of  an  ordinance.'^ 

Mandamus^^  will  not  issue  in  anticipation  of  an  omission  of  duty,^*  nor  to 
compel  the  performance  of  a  discretionary  duty.'"  A  board  of  elections  will  not 
be  compelled  to  grant  a  petition  of  voters  for  the  purchase  of  a  voting  machine 
where  it  does  not  appear  that  there  are  funds  on  hand  applicable  to  payment.'® 

§  3.  Eligibility  and  registration  of  electors."'' — Under  our  political  system, 
the  right  to  vote  or  to  exercise  the  privilege  of  the  elective  franchise  rests  within 
the  jurisdiction  of  the  various  states,  to  be  exercised  as  to  each  may  seem  proper, 
provided  always  no  discrimination  is  made  between  individuals  in  violation  of  the 
Federal  constitution.'*  Where  qualifications  are  prescribed  by  a  constitution,  they 
cannot  be  added  to  by  statute  or  ordinance.'*  The  right  to  vote  is  usually  limited 
to  citizens*"  or  freemen,*^  and  sometimes  depends  upon  the  payment  of  taxes.*" 

Residence.*^ — ^Residence  for  the  purpose  of  voting  remains  until  a  new  one  is 
acquired.**  State  employes  neither  gain  nor  lose  a  residence  by  reason  of  residence 
at  the  place  of  their  employment,*^  though  in  Kansas,  an  inmate  of  the  National 


order  for  a  special  election  requires  a  no- 
tice of  fifteen  days,  it  Is  not  necessary  that 
the  notice  be  published  on  each  of  the  fif- 
teen days.  State  v.  Allen,  178  Mo.  556,  77  S. 
W.  868.  And  notice  of  an  election  to  au- 
thorize the  issuance  of  funding  bonds  by 
a  city  published  only  once  and  not  three 
successive  weeks  has  been  held  sufBclent. 
Stone  V.  Chicago,  207  111.  492,  69  N.  E.  970. 
Under  a  provision  that  two  newspapers,  one 
representing  each  political  party,  shall  be 
designated  to  publish  election  notices,  the 
order  designating  four  papers  of  each  party 
is  without  warrant  and  void.  Publisher 
cannot  recover  payment  for  such  publica- 
tion. Ford  v.  Delaware  County  Sup'rs,  92 
App.  Div.  119,  87  N.  T.  S.  407.  Election  of 
school  trustees  held  valid,  it  being  well 
known  throughout  the  district  that  the  elec- 
tion was  being  held,  and  all  persons  par- 
ticipating having  done  so  in  good  faith,  and 
there  being  no  evidence  that  the  result  was 
not  the  expression  of  the  will  of  the  ma- 
jority of  the  voters  who  would  have  voted 
if  the  statutory  notice  had  been  given  and 
othei'S  had  been  candidates.  Buchanan  v. 
Graham   [Tex.   Civ.  App.]   81   S.  W.   1237. 

30.  State  v,   Chatterton   [Wye]  73   P.   961. 

31.  Sanchez  v.  Fordyce,  141  Cal.  427,  75 
P.    56. 

32.  State  v.  Allen,  178  Mo.  556,  77  S.  W. 
868;  O'Laughlin  v.  Kirkwood  [Mo.  App.]  81 
S.  W.  512. 

33.  See  1   Curr.  L.   982. 

34.  To  compel  purchase  of  voting  machine 
not  to  be  used  for  three  months.  State  v. 
Board  of  Elections,   4  Ohio  C.  C.   (N.  S.)   398. 

35.  Where  electors  had  voted  affirmatively 
on  a  proposition  to  centralize  schools,  but 
negatively  on  the  question  of  bonding  to 
accomplish  the  centralization,  mandamus 
would  not  issue  to  compel  the  school  board 
to  take  steps  towards  this  end  by  levying 
a  tax  to  the  maximum  limit.  State  v.  Board 
of  Education,   24  Ohio  Circ.  R.   383. 


•    30.     State  v.  Board  of  Elections,  4  Ohio  C. 
C.   (N.  S.)  398. 

37.  See   1   Curr.   L.   982. 

38.  Pope  V.  Williams,  193  IT.  S.  821,  48 
Law.  Ed.   817. 

39.  A  requirement  that  a  voter  on  regis- 
tering shall  receive  and  preserve  a  certifi- 
cate of  registration  and  exhibit  the  same 
when  he  presents  himself  to  vote  does  not 
add  to  the  qualifications  prescribed  by  the 
Kentucky  constitution.  Tates  v.  Collins 
[Ky.]  82  S.  W.  282.  A  constitutional  pro- 
vision that  all  freemen  have  a  right  to  elect 
oflJcers  does  not  render  invalid  the  rule  of 
a  city  police  department  forbidding  attend- 
ance and  participation  by  members  of  the 
force  at  a  political  caucus.  Brownell  v. 
Russell   [Vt.]    57  A.   103. 

40.  Where  a  father  and  minor  son  both 
born  in  a  foreign  jurisdiction  come  to  this 
country  and  the  father  becomes  a  citizen 
through  naturalization,  the  status  of  the 
son  becomes  that  of  the  father  [Rev.  St.  U. 
S.  §  2172].  Rexroth  v.  Sehein,  206  111.  80,  69 
N.   E.    240. 

41.  Srownell  v.  Russell  [Vt]   57  A.  103. 

42.  A  legislative  extension  of  the  time  for 
the  payment  of  taxes  beyond  the  day  of  elec- 
tion does  not  have  the  effect  of  relieving 
from  a  constitutional  requirement  that  an 
elector  shall  have  paid  his  poll  tax  on  or 
before  a  certain  date  preceding  the  election. 
Black  V.  Pool  [Tex.]  78  S.  W.  922.  Under  the 
Maryland  act  incorporating  the  Upper  Marl- 
borough Academy,  a  voter  was  qualified  to 
vote  for  trustees  thereof  if  he  had  contrib- 
uted the  amount  specified  for  the  support 
thereof,  whether  he  sent  a  pupil  thereto  or 
not.     Ward  v.  Sasscer  [Md.]  57  A.  308. 

43.  See  1  Curr.  L.  982. 

44.  The  idea  of  residence  is  compounded 
of  fact  and  intention;  to  effect  a  change  of 
it  there  must  be  an  actual  removal  to  an- 
other habitation,  and  there  must  bo  an  in- 
tention of  remaining  there.  Pope  v.  Wil- 
liams [Md.]  56  A.  543. 
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Home  for  Disabled  Volunteer  Soldiers,  while  maintained  therein  at  public  ex- 
pense, is  not  deprived  of  the  right  to  acquire  a  residence  there  for  voting  pur- 
poses.*' A  person  is  a  voter  in  the  precinct  wherein  he  resides,  though  he  may 
be  employed  in  another.*' 

Begistratisn.*^ — ^Eegistration  laws,  or  the  failure  of  registering  officers  to  ob- 
serve them,  cannot  impair  the  voter's  constitutional  right  to  vote.**  Valid  re- 
quirements must  be  complied  with,°°  and  an  election  should  not  be  held  without 
giving  to  all  voters  the  opportunity  to  register."^  In  some  states,  no  right  of  ap- 
peal exists  from  a  determination  as  to  the  qualifications  of  an  applicant  for  regis- 
tration.'-  Where  officials  are  authorized  to  make  inspections  and  ascertain  in- 
formation in  connection  with  registration,  it  is  no  misdemeanor  to  refuse  such 
officials  information  before  the  registration  is  begun."'  A  board  of  registration 
organized  in  violation  of  state  or  Federal  constitutional  provisions,  since  it  is  not 
legally  constituted  and  therefore  powerless  to  register  persons  at  aU,  is  not  liable 
in  damages  for  refusal  to  register  a  voter."* 

§  3.  Nominations  hy  convention  or  petition.^' — Where  the  word  "party"  oc- 
curs in  a  statute  relating  to  nominations,  it  should  be  construed  to  mean  a  num- 
ber of  persons  united  in  opinion  and  organized  in  the  manner  usual  to  the  then 
existing  parties."  Fominations  by  mass"'  and  independent  conventions,  uncon- 
nected with  any  regular  party  organizations  within  the  state,  are  recognized  or 
provided  for  by  the  laws  of  most  states."     Doubts  in  regard  to  the  construction 


45.  state  officers  or  employes  when  they 
move  to  the  capital  or  place  where  their  of- 
ficial duties  are  performed  become  residents 
and  electors  of  the  latter  places  only  if  they 
so  Intend.     Uhls  v.  Allard  [Kan.]  77  P.  572. 

46.  Cory  V.  Spencer,  67  Kan.  648,  73  P. 
920,  overruling  Lawrence  v.  Leidigh,  58  Kan. 
594    50  P.   600,  62  Am.  St.  Rep.  631. 

47.  Rexroth  v.  Scheln,  206  111.  80,  69  N.  B. 
240. 

48.  See  1  Curr.  D.  983. 

49.  The  voter  himself  may  waive  the  ex- 
ercise of  the  right  to  vote  and  he  does  so 
whenever  he  stays  away  from  the  polls,  or 
fails  to  offer  to  vote  at  the  polls,  or  fails 
to  properly  apply  for  registration.  Earl 
V.  Lewis  [Utah]  77  P.  235.  Registration  Is 
not  a  constitutional  qualiflcation  of  voters. 
It  Is  simply  a  reasonable  method  of  identify- 
ing qualified  voters,  and  In  this  view  only 
Is  a  registration  law  itself  constitutional. 
People  V.  Worswick,  142  Cal.  71,  75  P.  663. 
The  Maryland  statute  provides  that  no  per- 
son coming  into  the  state  after  the  passage 
of  the  act  can  be  registered  as  a  legal  voter 
until  one  year  after  his  intent  to  become 
such  shall  be  evidenced  by  entry  in  the  rec- 
ord book  of  the  clerk  of  the  county.  Code 
Pub  Gen.  Laws,  art.  33,  §  25  b.  This  require- 
ment merely  establishes  a  rule  of  evidence 
in  respect  to  the  intention  of  the  person 
coming  into  the  state,  and  is  not  void  as  im- 
posing additional  qualifications  on  voters 
other  than  those  prescribed  by  the  constitu- 
tion Pope  V.  Williams  [Md.]  56  A.  543.  Nor 
is  it  in  violation  of  the  Fourteenth  amend- 
ment to  the  Federal  constitution.  Pope  v. 
Williams,  193  U.  S.  621,  48  Law.  Bd.  817 
Neglect  of  election  officers  to  provide  proper 
registers.  People  v.  Worswick,  142  Cal  Jl, 
75  P  663  Though  provisions  as  to  regis- 
tration are  mandatory  in  the  sense  that  if 
the  registering  officer  falls  or  refuses  to  per- 
form   his    duties    he    may    be    compelled    by 


mandamus  to  do  so,  still  such  refusal  or 
failure  to  act  does  not  defeat  the  election. 
Earl  V.  Lewis  [Utah]   77  P.  235. 

50.  In  Louisiana,  the  applicant  must  have 
been  "an  actual  bona  fide  resident"  of  the 
parish  In  which  he  proposes  to  register  for 
one  year.  Ballard  v.  Puleston  [La.]  36  So. 
961.  See  1  Curr.  L.  983,  n.  28.  Where  a  per- 
sonal property  voter  has  not  registered  with- 
in the  registration  year  In  which  the  last 
assessment  was  In  force,  the  board  of  can- 
vassers should  strike  his  name  from  the  vot- 
ing list  on  the  expiration  of  12  months  from 
the  date  of  the  assessment  of  the  last  gen- 
eral town  or  city  tax  against  him.  Opinion 
to  the  Governor  [R.  I.]  58  A.  53.  New  regis- 
try books  may  be  authorized  and  prepared 
where  precinct  has  been  added  or  changed. 
Brome  v.  Dorsey  [Md.]  58  A.  1020.  Sundays 
and  legal  holidays  are  included  within  the 
sixty  days  during  which  registration  may  be 
had  in  Louisiana.  State  v.  Durand,  112  La. 
754,  36  So.  672. 

51.  Failure  to  open  the  registration  office 
as  required  Is  fatal  to  an  election.  Bndom 
V.  Monroe,  112  La.  779,  36  So.   681. 

52.  In  Alabama  to  the  state  (State  v. 
Crenshaw,  138  Ala.  506,  35  So.  456),  and  in 
Louisiana  to  the  state  and  the  applicant 
(State  V.  Gleason,  112  Leu   612,   36  So.  608). 

63.  People  v.  Carleton,  85  N.  T.  S.   22. 

64.  Giles  V.  Teasley,  193  U.  S.  146,  48  Law. 
Bd.   655.     See  1   Curr.  L.   983,   n.   30. 

55.  See  1  Curr.  L.  983. 

56.  State  v.  Metcalf  [S.  D.]  100  N.  W.  923. 

67.  The  right  to  nominate  by  mass  con- 
ventions provided  for  by  section  30  of  the 
Revised  Statutes  of  1898  -was  not  abolished 
by  chapter  341  of  the  Laws  of  1899.  State  v 
Stafford   [Wis.]    97  N.  W.   921,   1043. 

58.  Under  the  Pennsylvania  statutes,  any 
combination  of  electors  with  sufficient  or- 
ganization to  act  together  for  a  common  pur- 
pose   and    which    organization    has    polled    2 
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of  nomination  laws  must  be  resolved  in  favor  of  tlie  elector."'  An  organized  polit- 
ical party  cannot  have  at  one  and  the  same  time  more  than  one  candidate  for  the 
same  oflBce.'" 

BegiUarity  of  convention.'^ — ^A  convention  vcithin  the  meaning  of  statutes  re- 
lating to  nominations  is  an  organized  assembly  of  delegates  or  electors  represent- 
ing a  political  party  or  principle."''  Prior  to  the  general  adoption  of  the  nomina- 
tion and  election  law  knovm  in  this  country  as  the  Australian  Ballot  Law,  the 
courts  took  no  notice  of  party  organizations,  caucuses,  conventions,  tickets,  ballots 
and  the  like,  relegating  all  disputes  and  controversies  arising  anterior  to  the  elec- 
tion itself  to  the  forum  established  by  the  voters  themselves  for  the  determination 
of  such  disputes.  Adapting  the  old  rule  to  new  conditions,  the  policy  of  the  courts 
is  still  against  assuming  jurisdiction  over  such  controversies  further  than  is  abso- 
lutely necessary  to  give  effect  to  the  provisions  of  the  statutes  regulating  the  con- 
duct of  conventions  and  primary  elections,"'  and  the  statute  in  some  states  desig- 
nates a  party  tribunal  to  settle  such  controversies,"*  whose  decisions  are  final  and 
unimpeachable  except  for  jurisdictional  defects.'" 


per  cent  of  the  highest  vote  at  the  next  pre- 
ceding election  is  a  political  party  entitled 
to  put  nominations  on  the  ballot  by  certifi- 
cate. "The  next  preceding  election"  means 
the  last  election,  whether  municipal  or  gen- 
eral. Independence  Party  Nomination,  208 
Pa,  108,  57  A.  344.  An  aggregation  of  elec- 
tors may  act  as  an  independent  party,  en- 
titled to  a  place  on  the  official  ballot,  as  to 
county  or  local  matters,  though  acting  with 
one  of  the  larger  parties  as  to  state  or  na- 
tional matters.     Id. 

59.  Where  the  right  of  suffrage  Is  vouch- 
ed  in  the  constitution.  It   cannot  be  denied, 

.qualified  or  restricted,  and  is  subject  only  to 
such  regulation  as  to  the  manner  of  exer- 
cise as  la  necessary  for  the  peaceable  and 
orderly  exercise  of  the  right.  Independence 
Party  Nomination,  208  Pa.  108,   57  A.   344. 

60.  State  V.  Metcalf  [S.  D.]   100  N.  W.  923. 

61.  See  1  Curr.  L.  983. 

62.  State  V.  Metcalf  [S.  D.]  100  N.  W.  923. 

63.  The  determination  of  disputes  as  to 
the  regularity  of  conventions  and  party  nom- 
inations is  a  political  function,  with  which 
the  courts,  in  the  absence  of  statutory  pro- 
vision to  the  contrary,  will  not  concern  them- 
selves. State  v.  Foster  [La.]  36  So.  32;  Jen- 
nings V.  Election  Com'ra  [Mich.]  100  N.  W. 
995,  citing  Stephenson  v.  Election  Com'rs,  118 
Mich.  396,  76  N.  W.  914.  Although  courts 
will  not  decide  which  of  two  rival  conven- 
tions is  the  regular  convention  of  the  party 
when  both  were  called  and  held  In  accord- 
ance with  the  precedents  and  usages  of  the 
party,  since  that  is  not  a  subject  of  Judicial 
inquiry,  yet  the  courts  in  a  proper  case  will 
determine  whether  nominations  were  in  fact 
made  by  a  de  facto  convention  of  the  party, 
even  though  to  do  so  may  lead  to  an  Inves- 
tigation of  political  methods.  State  v.  Met- 
calf [S.  D.]  100  N.  W.  923. 

Note  I  Since  the  adoption  of  the  Austra- 
lian ballot  law,  the  courts  have  frequently 
been  called  upon  to  settle  disputes  as  to  the 
regularity  of  nominations  made  by  political 
conventions.  The  adjudications  show  little 
divergence  of  Judicial  opinion.  The  varying 
practice  in  the  several  states  results  mainly 
from  statutory  differences.  Where  two  con- 
ventions are  held,  each  claiming  to  be  the 
authorized    exponent    of    the    same    political 
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party,  the  courts  from  an  unwillingness  to 
undertake  the  settlement  of  purely  political 
controversies  have  generally  required  the 
nominees  of  each  to  be  printed  on  the  official 
ballot.  Shields  v.  Jacob,  88  Mich.  164,  50  N-. 
W.  105,  13  L.  R.  A.  760;  Stephenson  v.  Board 
of  Election  Com'rs,  118  Mich.  396,  76  N.  W. 
914,  74  Am.  St.  Rep.  402,  42  L.  R.  A.  214; 
Sims  V.  Daniels,  57  Kan.  552,  46  P.  952,  35  L. 
R.  A.  146;  People  v.  District  Court  [Colo.]  31 
P.  339;  Phelps  v.  Piper,  48  Neb.  724,  67  N.  W. 
755,  33  L.  R.  A.  53;  State  v.  Allen,  43  Neb. 
651,  62  N.  W.  35;  State  v.  Piper,  50  Neb.  25, 
69  N.  W.  378.  Where  the  statute  forbids  the 
printing  of  more  than  one  set  of  nominees 
of  the  same  party,  and  makes  no  provision 
for  deciding  which  should  be  accepted  "as 
regular,  when  more  than  one  are  presented, 
the  courts  assume  jurisdiction  to  determine 
the  matter  from  necessity,  there  being  no 
other  way  of  settling  the  question.  State  v. 
Falley  [N.  D.]  83  N.  W.  860;  Williams  v. 
Lewis  [Idaho]  54  P.  619;  McCoach  v.  Whip- 
ple [Colo.]  51  P.  164;  In  re  Pairchlld  [N.  T.] 
45  N.  E.  943.  But  where  the  statute  provides 
for  the  settlement  of  all  such  disputes  by 
reference  to  some  special  tribunal,  Its  deci- 
sions are  held  to  be  final.  Chapman  v.  Miller, 
52  Ohio  St.  166,  39  N.  E.  24;  Cain  v.  Page 
[Ky.]  42  S.  W.  336;  Moody  v.  Trimble,  22  Ky. 
L.  R.  692,  58  S.  W.  504,  50  L.  R.  A.  810;  People 
v.  Baird  [111.]  45  N.  E.  1081;  Burke  v.  Foster 
[La.]  36  So.  32;  People  v.  District  Court  of 
Second  Judicial  Dist.  [Colo.]  74  P.  896;  Miller 
V.  Clark,  62  Kan.  278,  62  P.  664. 

64.  It  is  competent  for  the  legislature  in 
authorizing  an  official  ballot,  and  granting  to 
party  nominees  a  right  to  have  their  names 
placed  thereon  under  the  party  designation, 
to  subject  that  right.  In  case  of  controversy 
between  two  or  more  sets  of  nominees,  eacli 
claiming  such  designation,  to  a  decision  of  a 
party  tribunal.  State  v.  Houser  [Wis.]  100 
N.  W.  964;  Allen  v.  Burrow  [Kan.]  77  P.  555. 

65.  People  v.  District  Court  of  Second  Ju- 
dicial Dlst.  [Colo.]  74  P.  896.  See  1  Curr.  L. 
983,  n.  36.  The  decision  of  such  tribunal  is 
final  when  its  action  is  characterized  by  good 
faith,  and  Is  free  from  fraud,  corruption  and 
oppression.  Allen  v.  Burrow  [Kan.]  77  P. 
665.  Bias,  prejudice,  partisanship  and  un- 
fairness, imputed  to  the  members  of  the  trl- 
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Certificates  and  declinations  and  vicancies.'" — The  certificate  must  be  in  sub- 
stantial compliance  with  the  statute,"  apd  filed  at  the  proper  time  and  place.*' 

§  4.  Official  ballot."^ — The  official  ballot  must  be  in  sv.bstantial  compliance 
with  the  form  prescribed  by  the  statuta™  Equity  has  no  jurisdiction  to  issue  an 
injunction  to  restrain  a  city  clerk  from  putting  on  the  official  ballot  names  of 
persons  mentioned  in  certificates  of  nomination.'^  In  Indiana,  where  by  reason 
of  unexpected  conditions  arising  when  ballots  are  to  be  printed,  it  is  impossible 
to  have  the  work  done  for  the  amount  appropriated  therefor,  statutory  authority 
exists  for  an  additional  allowance  by  the  county  council.'^ 

Use  of  party  name.'" — A  party  by  unlawfully  adopting  a  generic  word  at  an 
election  cannot  acquire  any  exclusive  right  to  such  word  as  a  party  designation.'* 
In  New  York,  a  body  of  voters  acting  independently  may  not  incorporate  in  their 
party  designation  the  name  or  any  portion  of  the  name  of  any  political  party  then 
organized."* 

§  5.  Primary  elections''^  are  not  within  a  constitutional  provision  disquali- 
fying an  officer  who  has  committed  bribery  to  secure  his  election;"  nor  does  an 
assessment  laid  on  candidates  to  pay  the  cost  of  a  primary,'*  nor  failure  on  the 
part  of  the  committee  to  take  the  oath  previous  to  acting,  in  the  absence  of  fraud, 
wrongful  act  or  intent,  render  it  void.'"  That  a  call  for  a  primary  states  that 
persons  coming  of  age  in  time  to  vote  at  the  election  may  vote  at  the  primary 
will  not  invalidate  the  primary  in  the  absence  of  a  showing  that  any  such  voted.'" 
Party  enrollment  books  for  use  at  primaries  are  provided  for  in  New  York.^^ 
Under  the  New  York  primary  election  law,  void  ballots  must  be  rejected,  but 
protested  ballots  must  be  marked  and  counted;**  and  the  board  of  elections  can 
only  canvass  the  statements  of  result  filed  with  it  by  the  board  of  primary  in- 
spectors.'* The  county  executive  committee  of  a  party  in  declaring  one  nominated 
for  an  office  necessarily  finds  that  the  votes  cast  for  him  were  legal.** 


bunal,     cannot     alone     avoid     such    finality. 
State  V.  Houser  [Wis.]   100  N.  W.  964. 

66.  See  1  Curr.  L.  984. 

67.  A  statement  signed  by  the  officers  of 
the  convention,  followed  by  the  jurat  of  the 
officer  administering  the  oath  that  it  was 
sworn  to  is  such  compliance.  Allen  v.  Bur- 
vow  [Kan.]  77  P.  555.  The  certificate  of  an 
independent  nomination,  under  the  New  York 
statutes,  must  not  Include  the  name  of  any 
organized  political  party.  A  certificate  des- 
ignating an  independent  party  as  "Indepen- 
dent Republican  Party"  is  a  violation  of  such 
statute.  In  re  Smith,  85  N.  T.  S.  14.  So,  also, 
the  name  "Independent  Democrat  Party."  In 
re  Carr,  94  App.  Div.  493,  88  N,  Y.  S.  107. 

68.  A  requirement  that  certificates  of  nom- 
ination for  city  offices  shall  be  filed  a  cer- 
tain length  of  time  before  the  election  will 
not  be  assumed  merely  because  this  is  re- 
quired In  case  of  nominations  for  county  of- 
fices. City  of  Annapolis  v.  Gadd,  97  Md.  734, 
57  A.  941.  Under  the  provisions  of  the  Utah 
statutes,  the  clerk,  in  the  absence  of  objec- 
tion must  place  the  candida;te's  name  on  the 
official  ballot,  though  the  certificate  of  nom- 
ination was  not  filed  in  the  required  time. 
Failure  to  file  because  of  absence  of  filing 
officer.     Earl  v.  Lewis   [Utah]   77  P.  235. 

60.     See  1  Curr.  L.  984. 

70  Stone  v.  Chicago,  207  HI. -492,  69  N.  E. 
970  The  fact  that  the  baUot  as  prepared 
bv  the  election  officers  contained  a  parallelo- 
<rram  instead  of  a  square  wherein  to  place 
the  "X"  will  not  vitiate  the  ballot.  Lemalre 
V  Walsh  tNev.]  74  P.  801. 


71.  City  of  Annapolis  v.  Gadd,  97  Jfd.  7S4, 
57  A.  941. 

72.  Jasper  County  Com'rs  v.  Babcock  [Ind. 
App.]  71  N.  E.  518. 

73.  See  1  Curr.  L.  985. 

74.  "Socialist."  In  re  Morlcdge  [Minn.] 
99  N.  W.  355.     See,  also,  1  Curr.  L.  985.  n.  57. 

75.  In  re  Smith,  85  N.  Y.  S.  14;  In  re  Carr, 
94  App.  Dlv.  493,  88  N.  Y.  S.  107.  See,  also, 
1  Curr.  L.  985,  n.  58. 

76.  See  1  Curr.  L.   985. 

77.  Gray  v.  Seitz,  162  Ind.  1,  69  N.  B.  456. 

78.  Montgomery  v.  Chelf  [Ky.]  82  S.  W. 
388. 

79.  Montgomery  v.  Chelf  [Ky.]  82  S.  W. 
388.  Primary  election  inspectors  in  New 
York  are  public  officers  bound  to  subi?ci-lbe 
an  oath  for  faithful  performance  of  duties. 
Babbitt  v.  Garand,  89  App.  Dlv.  119,  85  N.  T. 
S.  473. 

80.  Montgomery  v.  Chell  [Ky.]  82  S.  W. 
338. 

81.  Mandamus  will  not  lie  to  strike  from 
the  primary  enrollment  books  names  of  per- 
sons enrolled  on  the  ground  that  they  are 
no  longer  residents  of  the  district.  People 
V.  Voorhls,  84  N.  Y.  S.  848. 

82.  Laws  1899,  p.  987,  c.  473,  5  8,  subd.  1. 
In  re  Rush,  42  Misc.  70,  85  N.  Y.  S.  681. 

83.  Its  duties  being  ministerial,  It  cannot 
be  compelled  by  mandamus  to  recount  bal- 
lots returned  by  boards  of  primary  inspectors 
as  void  and  protested,  and  determine  wheth- 
er such  ballots  were  counted,  and  If  not 
counted  add  them  to  the  returns  and  canvass 
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Control  hy  party  co)?iflu'«ee.s.s»— Primary  elections  are  usually  under  the  con- 
trol of  the  parly  governing  committee,  subject  to  the  law,'"  and  members  of  a 
committee  whose  duty  it  is  to  call  a  primary  election  cannot  delegate  that  duty, 
i.  e.,  act  by  proxy,  unless  expressly  provided  by  statute." 

Ballots  for  primaries.^^  Review  and  contest  of  primary.^* — The  decision  of 
the  party  tribunal  in  some  states  is  final/"  but  it  is  competent  for  the  legislature  to 
provide  a  summary  remedy  to  review  the  action  or  neglect  of  inspectors  and  boar^ls." 
Contestants  must  follow  the  statutory  procedure."* 

§  6.  Officers  of  election."^— The  Illinois  act  of  June  19,  1885,"*  providing 
for  the  selection  of  judges  and  clerks  of  elections,  their  confirmation  and  imposing 
liability  for  contempt  for  misbehavioi'  in  office  is  constitutional.  In  New  Jersey, 
the  fees  of  election  officers  in  the  submission  of  constitutional  amendments  are 
regulated  by  the  statute  authorizing  the  submission  of  the  amendments  and  not 
by  the  general  election  law.""^ 

§  7.  Polling  the  vote."" — The  votes  of  innocent  electors  are  not  to  be  rendered 
invalid  by  mere  irregularities  on  the  part  of  election  officials,  which  do  not  afEect 
or  change  the  result  of  the  election.*'     The  voter  must  appear  in  person  at  the 


them.     In  re  Rush,   42  Misc.   70,   85  N.   T.  S, 
581. 

84.  State  V.   Abbay   [Miss.]   35   So.   163. 

85.  See  1  Curr.  L.  985. 

86.  Where  a  state  central  committee  pro- 
vided for  the  election  of  members  of  that 
body  at  the  general  state  primary,  to  be 
conducted  by,  the  same  commissioners  and 
clerks,  the  parish  committee  had  no  po"wer 
to  adopt  a  rule  providing  In  certain  contin- 
gencies for  the  appointment  of  additional 
commissioners  "to  join  in  and  act  with  the 
state  commissioners"  in  the  conduct  of  the 
election  and  the  counting  of  the  votes  for 
members  of  the  state  central  committee. 
State  V.  St.  Paul,  111  La.  713,  35  So.  838. 
See  1  Curr.   D.  985,  n.  66,  67. 

87.  Montgomery  v.  Chelf  [Ky.]  82  S.  W. 
388. 

88.  See  1  Curr.  L.  986.  See,  also.  Dapper 
v.  Smitt   [Mich.]   101  N.  "W.   60. 

89.  See  1  Curr.  L.  986. 

90.  Kentucky.  Beasley  v.  Adams  [Ky.]  82 
S.  W.  249.  In  Louisiana,  the  courts  are  with- 
out Jurisdiction  to  entertain  an  action  con- 
testing the  validity  or  result  of  a  primary 
election  in  the  absence  of  express  statutory 
authorization.  State  v.  Poster  [La.]  36  So. 
200. 

91.  The  Inclusion  and  return  by  Inspectors 
of  a  large  number  of  ballots  not  voted  at  all 
but  corruptly  stuffed  in  the  box  and  the 
ejection  of  watchers  and  others  Interested 
in  the  success  of  the  opposition  from  the 
polling  place,  is  such  "action  or  neglect"  as 
will  confer  Jurisdiction.  Rabbitt  v.  Garand, 
89  App.  Dlv.  119,  85  N.  T.  S.  473. 

98.  A  notice  within  the  prescribed  time  of 
a  contest  at  the  next  term  of  court  Is  suffl- 
cient,  though  such  next  term  be  but  an  ad- 
journed term.  Montgomery  v.  Dormer  [Mo.] 
79  S.  W.  913.  Under  a  provision  that  the 
county  executive  committee  of  a  party  shall 
promptly  receive  evidence  and  correct 
wrongs  in  a  primary  election,  a  defeated 
candidate  for  nomination,  who  having  knowl- 
edge of  facts  which  he  claims  made  the  oth- 
er candidate  Ineligible  failed  to  present  them 
to  the  committee  at  Its  first  meeting,  cannot 
afterwards  compel  it  to  reconvene  and  pass 
thereon.     State  v.  Abl,.:.y  [Miss.]  35  So.  153. 


93.  See  1  Curr.  L.  986. 

94.  Kurd's  Rev.  St.  1901,  c.  46.  Sherman 
V.  People,  210  III.  552,  71  N.  E.  618. 

95.  Sares  v.   Trail  [N.  J.  Law]  58  A    107. 
9«.     See  1  Curr.  L.  986. 

97.  Rexroth  v.  Schein,  208  111.  80,  «9  N.  E. 
240;  Davis  v.  Grunig,  143  Cal.  336  76  P 
1102. 

Defects  held  not  fatal:  Failure  of  inspec- 
tor to  .be  sworn  before  assuming  duties. 
Montgomery  v.  Chelf  [Ky.]  82  S.  W.  388. 
The  failure  of  voter  to  exhibit  his  poll-lax 
receipt  when  he  presents  himself  to  vote. 
Stinson  v.  Gardner  [Tex.]  78  S.  W.  492.  To 
avoid  the  result  of  an  election  because  of 
irregularities  in  conducting  it,  it  must  be 
shov/n  that  some  mandatory  statute  was  vio- 
lated, or  that  tlie  election  was  conducted  ir 
such  an  illegal  manner  that  the  true  senti 
ment  of  the  electors  was  not  expressed  by  it 
(O'Laughlin  v.  City  of  Kirkwood  [Mo.  App.] 
81  S.  W.  512),  or  that  the  election  was  con- 
ducted in  such  an  illegal  manner  that  the 
true  sentiment  of  the  electors  was  not  ex- 
pressed by  it,  or  that  such  a  number  of  legal 
voters  were  denied  the  privilege  of  voting 
as  would  have  materialise  changed  the  re- 
sult (Ex  parte  Wood  [Tex.  Cr.  App.]  81  S.  W. 
529).  Where  It  is  alleged  that  certain  per- 
sons were  erroneously  permitted  to  vote,  it 
not  being  shown,  that  their  votes  changed 
the  result  the  allowance  of  the  votes  will 
not  invalidate  the  election.  Hoover  v.  Thom- 
as [Tex.  Civ.  App.]  80  S.  W.  859.  But  the 
exclusion  solely  on  account  of  color  of  per- 
sons qualified  and  offering  to  vote,  there  be- 
ing a  sufficient  number  excluded  to  have 
altered  the  result,  rendered  the  eleQtion  void. 
Howell  v.  Pate,  119  Ga.  637,  46  S.  B.  667. 
Failure  to  open  polls  on  time  because  of 
temporary  absence  of  election  officers  does 
not  vitiate  election,  unless  on  a  contest  it 
be  shown  that  voters  were  thereby  deprived 
of  their  votes  in  number  and  amount  suffi- 
cient to  change  the  result  of  the  election. 
Bndom  v.  Monroe,  112  La.  779,  36  So.  681; 
Hoover  v.  Thomas  [Tex.  Civ.  App.]  80  S.  W. 
859. 

See  an  e±Iiaustlve  note  on  Irregularities 
avoiding  elections.  Patton  v.  Watkins  [Ala.] 
90  Am.  St.  Rep.  46. 
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voting  place  and  present  Ms  ballot  to  the  managers  of  the  election.''  In  Texas, 
it  is  not  necessary  that  he  exhibit  his  poll-tax  receipt,  or  in  lieu  thereof  mate 
affidavit  that  it  is  lost.»» 

§  8.  Irregularity  and  ambiguity  in  ballot.^ — ^Defects  in  the  ballots  not  inter- 
fering with  the  determination  of  the  voter's  choice  will  not  vitiate  a  ballot,  whether 
due  to  the  election  officers  or  the  voter.^  Under  a  statute  forbidding  the  count- 
ing of  a  ballot  where  the  names  of  two  condidates  for  the  same  office  remain 
thereon,  a  ballot  having  a  line  drawn  underneath  the  name  of  one  candidate  leav- 
ing the  name  untouched  should  not  be  coimted.' 

The  marlcs.* — The  intent  of  the  voter  cannot  be  shown  other  than  by  what 
appears  upon  the  face  of  the  ballot.'  In  West  Virginia,  defacing  marks  to  cancel 
the  ticket  not  voted  must  be  within  the  ticket  column  or  its  heading.*  Though 
defacing  lines  do  not  pass  entirely  through  a  ticket  or  its  heading,  yet,  if  it  is 
manifest  that  the  voter  did  not  intend  to  vote  that  ticket,  the  defacement  is  suffi- 
cient!^ 

The  writing  in  of  names? — Though  a  candidate's  name  is  written  in  the  space 
above  the  office  on  a  ballot,  it  will  be  held  a  vote  for  him  for  the  office  below  his 
name,  where  the  printed  name  for  that  office  is  erased,  and  that  above  the  written 
name  is  not  erased.* 

§  9.  Distinguishing  marhs  on  ballot}" — An  illegal  mark  upon  a  ballot,  or  a 
legal  -mark  illegally  placed,  which  may  serve  as  a  distinguishing  mark,  will  in- 
v^id-ate  the  ballot,  and  necessitate  its  exclusion  from  the  count,^^  but  marlis  will 
not  be  held  distinguishing  unless  it  is  apparent  that  they  were  placed  upon  the 
ballot  for  that  purpose.^*     That  a  name  is  written  in  the  ballot  will  not  be  regarded 


98.  He  should  not  attach  undue  impor- 
tance to  the  utterances  of  those  he  may 
meet  on  the  street  that  his  vote  wm  not  be 
received  and  in  consequence  stay  away  and 
fail  to  offer  to  vote.  Endom  v.  Monroe,  112 
La.  779,  36  So.  681. 

99.  Stlnson  v.  Gardner  [Tex.  Civ.  App.]  79 
S.  W.  354. 

1.  See  1  Curr.  Li.  986. 

2.  Failure  of  Inspector  to  Indorse  initials. 
Rexroth  v.  Sohein,  206  111.  80.  69  N.  E.  240. 
The  use  by  the  voter  of  a  pencil  other  than 
that  provided  in  the  election  booth.  Id.  A 
provision  of  a  statute  requiring  marks  to 
be  with  pen  or  pencil  Is  directory  merely. 
A  ballot  from  which  some  of  the  oiHces  and 
names  of  candidates  for  them  have  been  cut 
entirely  out  with  a  knife  is  a  good  ballot. 
Doll  V.  Bender  [W.  Va.]   47  S.  B.  293. 

3.  Bailey  V.  Fly  [Tex.  Civ.  App.]  80  S.  W. 


675. 
4. 
5. 

1026 
6 


See  1  Curr.  L,.  98?., 

Maddux  v.  Walthall,  141  Cal.  412,  74  P. 

Ott  V.  Brissette  [Mich.]  100  N.  W.  906. 
u.  Words  only  above  the  heading  or  else- 
where outside  the  ticket  such  as  "I  vote  this 
ticket"  do  not  select  that  ticket  and  cancel 
the  others.'  DoU  v.  Bender  [W.  Va.]  47  S.  E. 
293 
7.    Doll  V.  Bender   [W.  Va.]  47  S.  B.  293. 

See  1  Curr.  L.  987. 

Doll  v.  Bender  [W.  Va.]  47  S.  B.  293. 

See  1  Curr.  L.  988.  »    „,  „ 

Maddux  v.  WalthaU,  141  Cal.  412,  74  P. 


8. 
9. 
10. 
11 

1026. 
Contra; 

293 

Marks  regarded  as  distlngulslilngi  Cross- 
es entirely  without  and  beyond  the  square 
or  circle.     Hexroth  v.   Schein,   206  m.   80,   69 


Doll  V.  Bender   [W.  Va.]   47  S.  E. 


N.  B.  240.  One  of  the  lines  of  a  cross  paral- 
leled by  a  third  distinct  line.  Wheeler  v. 
Caldwell  [Kan.]  75  P.  1031.  An  erasure 
clearly  apparent.  Langley  v.  Head,  142  Cal. 
368,  75  P.  1088.  Placing  a  cross  in  the  square 
opposite  the  "words  "No  nomination"  appear- 
ing under  the  designation  of  certain  offices 
on  the  ticket  constitutes  a  distinguishing 
mark.  Maddux  v.  Walthall,  141  Cal.  412,  74 
P.  1026;  Merkley  v.  Trainer,  142  Cal.  265,  75 
P.  656;  Kincald  v.  Reid,  142  Cal.  88,  75  P. 
657.  And  the  fact  that  a  number  of  ballots 
are  so  marked  and  by  reason  thereof  such 
mark  does  not  identify  any  particular  ballot 
does  not  validate  the  ballots  so  marked. 
McMenomy  v.  Ruch,  142  Cal.  77,  75  P.  661. 

12.  If  it  appears  from  the  face  of  the  bal- 
lot that  marks  or  writings  were  placed  there- 
on as  the  result  of  an  honest  effort  on  the 
part  of  the  voter  to  Indicate  his  choice  of 
candidates  and  that  he  did  not  thereby  In- 
tend or  attempt  to  Indicate  who  voted  the 
ballot,  it  should  not  be  rejected.  Rexroth  v. 
Schein,  206  111.  80,  69  N.  B.  240.  Where  a 
voter  in  putting  a  cross  in  front  of  each  can- 
didate's name  unwittingly  votes  for  one, 
which  cross  he  apparently  attempts  to  erase 
and  places  a  cross  opposite  and  in  an  ad- 
joining column,  such  erasure  is  not  a  dis- 
tinguishing mark.  Id.  The  mere  fact  that 
one  of  the  lines  of  a  cross  mark  on  a  ballot 
is  shorter  than  the  other  one  does  not  war- 
rant the  rejection  of  the  ballot,  where  the 
shorter  line  actually  crosses  the  longer  one. 
Wheeler  v.  Caldwell  [Kan.]  75  P.  1031.  Com- 
pare Rexroth  v.  Schein,  206  111.  80,  69  N.  B. 
240. 

Not  dlstlngralsliliigi  Pencil  marks  so  mi- 
nute and  light  as  not  to  be  readily  observ- 
able.    Langley  v.   Head,   142   Cal.   368,   75   P. 
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as  a  distinguishing  mark  unless  clearly  so  intended.^'  Where  there  is  no  evidence 
to  explain  how  or  when  certain  ballots  were  torn,  they  should  be  counted  on  the 
assumption  that  they  were  torn  after  the  voters  delivered  them  to  the  election  offi- 
cers." Where  subsequent  to  an  election,  provisions  of  law  as  to  what  constituted 
distinguishing  marks  were  changed  by  the  legislature,  the  test  is  whether  the  bal- 
lots were  legal  ballots  on  election  day  rather  than  on  the  day  of  trial.^' 

§  10.  Count,  canvass  and  return.^" — The  duty  of  determining  the  voter's 
choice  in  the  first  instance  is  imposed  upon  the  officer  or  ofBcers  whose  duty  it  is 
to  count  the  ballots.^'  But  election  inspectors  have  no  power  to  determine  the 
eligibility  of  a  candidate,  and  having  reached  the  determination  that  he  is  ineli- 
gible, disregard  the  vote  for  him  and  declare  another  elected.^'  Votes  for  0.  H. 
Christian  cannot  be  counted  for  Christian  Ott.^°  Mandamus  will  lie  to  compel 
the  count  and  canvass  of  votes.^"  The  dismissal  of  a  petition  for  a  writ  of  prohi- 
bition to  prevent  the  canvass  of  the  votes  cast  at  a  congressional  election  cannot 
be  reviewed  in  the  Federal  supreme  court  after  the  canvass  has  been  made  and 
certificates  of  election  have  been  issued  and  the  House  of  Eepresentatives  has  ad- 
mitted the  parties  holding  the  certificates  to  seats  in  that  bod}'.''^  Voters  absent- 
ing themselves  and  those  who,  being  present,  abstain  from  voting,  are  considered 
as  acquiescing  in  the  result  declared  by  a  majority  of  those  actually  voting,  even 


1088;  Rexroth  v.  Scheln,  206  111.  80,  B9  N.  B. 
240.  Drop  of  candle  grease  on  back  of  bal- 
lot. Langley  v.  Head,  142  Cal.  368,  75  P. 
1088.  Failure  of  election  officers  to  remove 
the  number  of  the  ballot.  Freshour  v.  How- 
'  surd  [Cal.]  77  P.  1101.  Placing  a  cross  under 
instead  of  "against"  the  word  yes  or  no  In  a 
constitutional  amendment.  Hannah  v. 
Green,  143  Cal.  19,  76  P.  708.  Placing  the 
cross  on  the  word  yes  or  no.  Tout  v.  Hawk- 
ins, 143  Cal.  104,  76  P.  897. 

13.  Where  ballots  bore  two  dotted  lines 
above  one  of  which  was  printed  the  words 
"For  justice  of  the  peace"  and  above  the 
other  "For  constable,"  the  writing  in  of 
names  of  the  persons  voted  for  did  not  con- 
stitute a  distinguishing  mark,  though  no 
such  officers  were  to  be  voted  for.  The  dot- 
ted lines  with  the  printed  words  above  them 
would  be  understood  by  voters  to  indicate 
those  offices  were  to  be  filled,  and  regarded 
as  an  Invitation  to  write  in  the  names  of  the 
persons  of  their  choice.  Rexroth  v.  Schein, 
206  111.  80,  69  N.  B.  240. 

14.  Pratt  V.  O'Neil,  140  Cal.  539,  74  P.  27; 
Langley  v.  Head,  142  Cal.  368,  75  P.  1088. 
It  may  be  shown  that  certain  alleged  dis- 
tinguishing marks  were  made  by  the  elec- 
tion officers.  Hannah  v.  Green,  143  Cal.  19,  76 
P  708  So,  also,  of  blurs  and  blots.  Langley 
v'  Head  142  Cal.  368,  75  P.  1088;  Lemaire  v. 
Walsh  rNev.]  74  P.  801;  Rexroth  v.  Schein, 
206  111.  80,  69  N.  B.  240. 

15.  Trafton  v.  Qulnn  [Cal.]  77  P.  164. 
1«.     See  1  Curr.  L.  988. 

17.  Corbett  v.  Naylor  [R.  I.]  57  A.  303. 
To  ascertain  how  many  votes  are  cast  upon 
a  proposition  in  the  absence  of  fraud  or  mis- 
take, the  legal  and  countable  ballots  found 
in  the  ballot  box  at  the  close  of  the  polls 
upon  which  the  voter  has  intelligently  ex- 
pressed himself  is  primarily  determinate  of 
the  question.  State  v.  Topeka  [Kan.]  74  P. 
647. 

18.  People  v.  Davis,  43  Misc.  397,  89  N.  T. 


S.  334.  Where  the  majority  of  the  electors 
vote  for  an  ineligible  candidate,  they  do  not 
thereby  throw  away  their  votes,  and  the 
eligible  candidate  who  receives  the  next 
highest  number,  being  less  than  a  majority 
is  not  entitled  to  the  office.  Sheridan  v  St 
Louis  [Mo.]   81  S.  W.  1082. 

19.  The  names  are  not  Idem  sonans.  Ott 
V.  Brlssette  [Mich.]   100  N.  W.  906. 

20.  Moderator  reopening  ballots  and 
counting  as  a  legal  ballot  one  that  had  been 
marked  defective.  Corbett  v.  Naylor  [R.  I.] 
57  A.  303.  Where  it  appears  that  boards  of 
election  inspectors  failed  in  the  performance 
of  duties  in  the  canvass  of  ballots,  manda- 
mus will  not  lie  to  compel  the  lower  court  to 
summarily  proceed  to  determine  the  validity 
of  the  ballots.  The  court  should  first  re- 
quire the  Inspectors  tc  perform  their  duties. 
In  ro  Perry,  84  N.  T.  S.  406.  See  1  Curr.  L. 
988,  n.  97.  Where  mandamus  Is  asked  for 
the  protection  or  In  aid  of  a  private  right 
of  the  relator,  he  must  show  a  legal  interest 
In  himself  in  the  result  of  the  election. 
State  V.  Chatterton  [Wyo.]  73  P.  961.  Man- 
damus does  not  lie  against  the  mayor  and 
councilmen  of  a  city  to  compel  them  to  re- 
convene as  a  canvassing  board  and  recan- 
vass  an  election,  their  terms  having  expired 
when  the  writ  is  asked.  Holdermann  v. 
Schane  [W.  Va.]  48  S.  E.  512.  Mandamus 
awarded  against  certain  officers  by  name  to 
compel  them  to  reoanvass  an  election  cannot 
be  used  for  such  relief  against  their  succes- 
sors In  office.  Id.  Where  election  officers  in 
canvassing  a  vote  have  failed  to  follow  the 
method  prescribed  by  statute,  and  the  proof 
is  not  reasonably  clear  that  the  count  was 
honest  and  correct,  it  is  within  the  discre- 
tion of  the  court  to  issue  a  mandamus  re- 
quiring the  election  officers  to  recanvass  the 
vote.  People  v.  Way,  92  App.  Div.  82,  86  N. 
T.  S.  892. 

21.  Jones  V.  Montague,  194  U.  S.  147,  48 
Law.  Bd.  913,  Injunctive  relief.  Selden  v. 
Montague,   194  U.   S.   153,   48  Law.  Ed.   915. 
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though  in  point  of  fact,  but  a  minority  of  those  entitled  to  vote  really  do  yote." 
Decisions  relative  to  boards  of  convassers  and  their  duties  are  discussed  below.^^ 

Return.^* — On  an  election  contest,  the  court  may  gather  the  true  result  of  the 
election  by  looking  behind  a  defective  return."  Eefusal  of  precinct  officers  to 
certify  the  poll-books  or  the  returns  does  not  authorize  rejection  of  the  vote  of 
the  precinct,  there  being  no  question  of  the  integrity  of  the  poll-books  or  the  hon- 
esty of  the  election.-* 

§  11.  Review  by  cowt." — ^IJnder  the  Few  Jersey  statutes,  the  "incumbent" 
against  whom  proceedings  to  contest  an  election  before  the  circuit  court  are  re- 
quired to  be  taken  is  the  person  who  is  originally  declared  elected.**  Consolida- 
tion of  contests  for  the  same  office  is  allowable."' 

Rights  and  remedies.^' — The  right  to  contest  an  election  is  not  designed  ex- 
clusively for  the  benefit  of  rival  candidates,^^  but  may  be  conferred  upon  any 
elector,  acting  in  his  private  capacity.'"  Quo  warranto  instead  of  contest  proceed- 
ings is  not  necessary  where  one  has  been  merely  declared  elected.^'  It  is  not  nec- 
essary that  one  who  has  been  declared  elected  by  the  canvassing  board  qualify  to 
confer  jurisdiction  upon  the  court  to  hear  contest  proceedings,  nor  can  the  court 
be  divested  of  jurisdiction  because  of  failure  to  do  so.'* 

Jurisdiction.^' — Appellate  courts  will  exercise  original  jurisdiction  where  be- 
cause of  the  exigencies  of  time  there  is  no  other  adequate  remedy.''  Equity  will 
not  interfere  in  any  matter  gi'owing  out  of  an  election  which  may  be  determined 
by  contest  proceedings  prescribed  by  statute.'^  The  jurisdiction  of  particular 
courts  is  discussed  in  the  note." 


22.  The  rule  applies  whether  those  en- 
titled to  vote  constitute  a  definite  or  an  in- 
definite number.  Rule  applied  to  appoint- 
ment of  officer  by  common  council.  Murdoch 
V.  Strange  [Md.]  B7  A.  628.  A  blank  ballot 
cannot  be  considered  in  summing  up  a  total 
vote,  a  majority  of  which  a  candidate  must 
receive  to  be  elected.  Id.  The  words  a 
majority  vote  of  the  legal  voters,"  in  a  stat- 
ute requiring  the  submission  of  a  question 
to  popular  vote,  will  be  construed  as  mean- 
ing a  majority-  of  those  voting,  unless  it 
clearly  and  unmistakably  appears  that  such 
was  not  the  intention  of  the  legislature. 
Me.  Special  Act  Feb.  26,  1903,  incorporating 
water  district.  It  will  be  presumed  that 
those  not  voting  assent  in  advance  to  the 
action  of  those  who  do.  Foy  v.  Gardiner 
Water  Dlst.,  98   Me.    82,   56  A.    201. 

S3.  A  town  board  of  canvassers  has  no 
authority  under  the  New  Tork  statute  to  re- 
convene and  recount  the  votes  In  an  election 
district  on  a  charge  by  one  of  Its  members 
of  violations  of  the  statute  after  the  ballot 
box  has  been  locked  and  secured  and  given 
over  to  the  proper  custodian  [Laws  1896,  p. 
893.  c.  909].  People  v.  Way  [N.  T.]  71  N.  B. 
756.  The  provision  of  the  old  Denver  city 
charter  making  the  city  counoU  a  canvass- 
ing board  is  Inapplicable  to  the  newly  cre- 
ated City  and  County  of  Denver.  Hence,  in 
the  election  for  the  choice  of  a  charter  com-, 
mission,  the  clerk  of  Arapahoe  county  and 
two  justices  were  the  proper  canvassing 
board.  McMurray  v.  Wright  [Colo.  App.]  73 
P  257  County  canvassers  cannot  determine 
which  of  two  candidates  for  a  city  office  re- 
ceiving an  equal  number  of  votes  is  elected 
in  Kentucky.  Stack  v.  Com.  [Ky.]  81  S.  W. 
»17. 

84.    S«e  1  Curr.  I>.  088. 


25,  28.    O'Laughlln  v.  Klrkwood  [Mo.  App.] 
81  S.  W.  512. 

27.     See  1  Curr.  L.  989. 

Darling  v.  Murphy  [N.  J.  Law]  57  A. 


28. 
263. 

29, 
145. 

30. 

31. 


Coghlan  v.  Alpers,  140  Cal.  648,  74  P. 


See  1  Curr.  L.  989. 

As  far  as  they  are  concerned,  their 
interest  is  exclusively  a  personal  and  pe- 
cuniary one.  Paramount  to  their  claims  is 
the  deep  public  concern  Involved  as  to  who 
are  entitled  to  hold  office  for  which  the  suff- 
rages of  the  electors  have  been  cast. 
Sweeny  v.  Adams,  141  Cal.  558,  75  P.  182. 

32.  When  BO  Invoked,  the  contest  la  re- 
garded as  of  a  public  nature.  Sweeny  v. 
Adams,  141  Cal.  BB8,  75  P.  182.  It  is  entire- 
ly competent  for  the  legislature  to  authorize 
that  proceedings  to  contest  an  election  may 
be  Instituted  by  an  elector  in  his  private 
capacity.  Maddux  v.  Walthall,  141  Cal.  412. 
74  P.  1026.  Where  defeated  candidates  could 
not  have  gained  anything  by  contesting  an 
election,  it  is  their  right  in  their  capacity 
as  citizens  and  taxpayers  to  institute  quo 
warranto  proceedings.  Howell  v.  Pate,  119 
Ga.  537,  46  S.  E.  667.  A  male  inhabitant  of 
the  state,  over  the  age  of  21,  may  sue  to 
contest  the  constitutionality  of  a  statute  ap- 
portioning senators  and  representatives, 
though  the  wrong  complained  of  does  not 
exist  in  his  own  senatorial  or  representative 
district.  Brooks  v.  State,  162  Ind.  568,  70  N. 
B.  980. 

33,  34.  Sweeny  v.  Adams,  141  Cal.  558.  75 
P.   182. 

35.  See  1  Curr.  L.  989. 

36.  By  suit  in  equity.  State  v.  Houser 
[Wis.]   100  N.  W.  964.     Elections  by  writ  of 
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Pleadings  and  issnes.^^ — The  contestant  must  file  a  properly  verified*"  peti- 
tion or  statement  that  definitely  apprises  the  contestee  of  the  charges  relied  on, 
so  that  he  may  be  prepared  to  meet  them  with  appropriate  proof.*^  Misnomers 
and  other  insufficiencies  should  be  taken  advantage  of  by  demurrer.*^  Amend- 
ments are  to  be  construed  by  the  rules  applicable  to  an  amendment  to  a  complaint.*' 
The  reply  may  be  so  amended  as  to  set  up  new  matter  without  first  showing  rea- 
sons why  it  was  not  sooner  urged.**  A  contestee  who  holds  a  certificate  to  the 
office,  regularly  issued  to  him  by  the  canvassing  board,  and  who  asks  no  affirmative 
relief,  his  answer  going  only  to  defeat  the  allegations  made  by  the  contestor,  is 
not  required  to  plead  that  he  is  an  elector  of  the  county.*^  The  scope  of  inquiry 
in  election  contests,  as  in  every  other  action,  is  limited  by  the  pleadings.*' 

Dismissal." — Consolidation  of  several  contests  will  not  prevent  dismissal  by 
some  of  the  contestants.**  Where  two  persons  were  foui^d  on  an  election  contest 
to  have  received  an  equal  and  the  highest  number  of  vote?,  the  contest  was  properly 
dismissed.*" 

Preservation  and  production  of  ballots.'" — -Provisions  for  secrecy  do  not  pro- 
tect the  ballot  of  an  illegal  voter,  and  officers  of  election  may  testify  for  whom 
such  illegal  voters  voted,  that  the  votes  may  be  withdrawn  from  the  candidate  re^ 
ceiving  them.°^  Where  the  result  of  an  election  for  membership  in  the  state  legis- 
lature has  been  ascertained  and  the  ballots  so  counted  have  been  sealed  up  and 
delivered  to  the  proper  custodian,  they  are  then  beyond  control  of  the  canvassing 
officer  and  subject  only  to  the  action  of  the  (Jeneral  Assembly.'^ 


prohibition.     People  v.  District  Court  of  Sec- 
ond Judicial  Dlst.   [Colo.]    74  P.  89S. 

37.  Ogburn  v.  Elmore  [Ga.]  48  S.  B.  702. 

38.  In  Idaho,  jurisdiction  to  contest  the 
election  of  officers  for  the  irriffatioii  district 
is  lodged  in  the  district  courts  of  tit*  state. 
Hertle  v.  Ball  [Idaho]  72  P.  953.  Tire  pro- 
vision of  the  Kentucky  statute  conferring 
jurisdiction  upon  the  county  judge  and  two 
justices  of  the  peace  to  try  election  contests 
was  not  repealed.  Shindler  v.  Floyd  [Ky.] 
81  S.  W.  668.  In  New  Jersey,  the  circuit 
court  is  without  jurisdiction  where  the  pro- 
ceeding is  initiated  by  the  person  originally 
declared  elected,  although  his  certificate  of 
election  has  been  subsequently  revoked  by  a 
justice  of  the  supreme  court  upon  a  recount. 
Darling  V.  Murphy  [N.  J.  Law]  57  A.  263.  An 
election  contest.  Jurisdiction  of  which  under 
the  Illinois  statutes  is  given  to  circuit  courts, 
is  not  a  civil  case  within  the  statute  of  that 
state,  giving  city  courts  concurrent  jurisdic- 
tion with  circuit  courts  In  all  civil  cases 
[Laws  1901,  p.  136].  Brueggemann  v.  Young, 
208  111.  181,  70  N.  B.  292.  The  fact  that  a 
statute  provides  that  the  board  of  council  of 
a  city  shall  judge  of  the  eligibility  and  elec- 
tion returns  of  its  members  does  not  deprive 
the  court  of  jurisdiction  of  an  election  con- 
teat  under  a  code  provision  that  the  common- 
wealth may  prevent  the  usurpation  of  an  of- 
fice by  an  action.  Stack  v.  Com.  [Ky.]  81  S. 
W.  917. 

39.  See  1  Curr.  L.  989.    . 

40.  Verification  sufficient  though  grounds 
of  contest  are  alleged  on  information  and 
belief.  Murphy  v.  Levengood  [Mont.]  77  P. 
311. 

41.  Murphy  v.  Levengood  [Mont.]  77  P. 
311;  Abbott  v.  Hartley  [Cal.]  77  P.  410. 
Since  the  state  board  of  canvassers  can  act 
only  on  the  returns  made  to  it,  a  petition 
which  falls  to  allege  the  returns  of  the  votes 


cast  for  petitioner  were  sent  to  the  secre- 
tary of  state  is  defective.  State  v.  Chatter- 
ton  [Wyo.]  73  P.  961.  A  petition  alleging 
that  certain  persons  desirous  of  defeating 
prohibitions  in  a  county  paid  the  poll-tax 
due  by  500  voters  of  said  county  for  the  sole 
purpose  of  qualifying  such  persons  to  vote 
against  prohibition,  but  which  did  not  allege 
that  the  500  voters,  or  any  of  them,  voted 
against  prohibition  states  no  ground  of  pro- 
test. Stinson  v.  Gardner  [Tex.  Civ.  App.]  79 
S.  W.  854;  Stinson  v.  Gardner  [Tex.]  78  8. 
W.  492.  The  fact  that  a  statement  of  contest 
contains  a  separate  allegation  of  malconduct 
as  to  each  of  76  precincts  will  not  warrant 
the  granting  of  a  motion  to  strike  out  such 
allegations,  though  the  subject-matter  there- 
of might  have  been  more  concisely  stated. 
Merkley  v.  Tralnor,  142  Cal.  265,  75  P.  656. 

42.  No  motion  to  strike  or  make  the  state- 
ment more  certain  having  been  made  at  the 
contest,  no  complaint  will  be  entertained  on 
appeal.     Lemaire  v.  Walsh   [Nov.]   74  P.   801. 

43.  Doty  v.  Jenkins,  142  Cal.  497,  77  P. 
1104. 

44.  Bailey  v.  Fly  [Tex.]  79  S.  W.  290. 

45.  Cory  v.  Spencer,  67  Kan.  648,  73  P. 
920. 

46.  Coghlan  v.  Alpers,  140  Cal.  648,  74  P. 
145.  Jurisdiction  limited  to  the  question  who 
was  •leoted.  Whether  a  person  elected  pos- 
sesses the  necessary  qualifications  can  only 
be  determined  by  quo  warranto.  Dllcher  v. 
Schorlk,  207  111.  528,  69  N.  B.  807. 

47.  See  1  Curr.  L.  990. 

48.  Coghlan  v.  Alpers,  140  Cal.  648,  74  P. 
146. 

49.  Statute  In  such  case  provides  for  spe- 
cial election.  Wright  v.  Ashton  [Cal.]  77  P. 
477 

50.  See  1  Curr.  L.  990. 

51.  Montgomery  v.  Dormer  [Mo.]  79  S.  W. 
913.     See  1  Curr.  L.  990,  n.  17. 
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ELECTIONS  §  11. 


3  Cur:  Law. 


Evidence^^ — A  contestant  in  order  to  succeed  must  show  title  in  himself."* 
The  burden  of  proving  lack  of  qualifications  in  a  voter/"  or  an  alteration  or  spolia- 
tion of  ballots,  is  on  the  person  who  asserts  it."  Where  the  ballots  are  preserved 
in  strict  accordance  with  the  statutory  requirements,  they  are  admissible  in  evi- 
dence without  further  proof."  Noncompliance  with  the  statutory  requirements 
does  not  of  itself,  however,  render  the  ballots  inadmissible,"^  the  burden  in  such 
case  being  cast  upon  the  party  offering  them  to  show  that  they  are  the  identical 
ballots  cast  at  the  election  and  that  there  is  no  reasonable  probability  that  the}' 
have  been  disturbed  or  tampered  with."'  The  question  of  the  preservation  of  the 
ballots  in  their  integrity  is  one  largely  within  the  discretion  of  the  trial  court,  and 
its  decision  will  not  be  disturbed  if  fairly  supported  by  the  evidence.""  Where 
the  original  ballots  are  not  available  to  a  party,  he  may  introduce  the  best  sec- 
ondary evidence  available,'^  and  copies  of  ballots  instead  of  the  originals  may  be 
inserted  in  the  appeal  record,  there  being  neither  an  order  of  court  nor  agreement 
of  counsel  to  the  contrary.*" 

Recount  of  hallotsJ'^ — Questions  relative  to  the  propriety  of  counting  or  reject- 
ing particular  ballots  are  discussed  in  the  note.'* 


82.     Petition  of  Knowles  [R.  I.]  5T  A.  303. 

S3.  In  an  election  contest,  It  was  claimed 
that  a  certain  person  intimidated  voters  by 
stating  that  his  tenants  must  move  unless 
they  voted  for  a  certain  person;  one  person 
voted  contrary  to  his  convictions,  but  testi- 
fied that  he  was  not  intimidated.  Held,  a 
finding  that  he  was  not  Intimidated  was 
proper.  Bailey  v.  Fly  [Tex.  Clv.  App.]  80  S. 
"W.  675.     See  1  Curr.  L..  990. 

64.  Coghlan  v.  Alpers,  140  Cal.  648,  74  P. 
14B. 

55.  Rexroth  V.  Sohein,  206  111.  80,  69  N.  B. 
240. 

58.  McMenomy  V.  Ruch,  142  Cal.  77,  75  P. 
C61. 

57.  When  so  admitted,  they  furnish  the 
primary  and  controlling  evidence  of  the  num- 
ber of  votes  cast  for  the  respective  candi- 
dates, and  are  sufficient  to  overthrow  the 
returns  of  the  canvassing  officers.  Averyt 
V.  Williams   [Ariz.]   76  P.  463. 

58.  Ballots  used  in  a  city  election  are  not 
to  be  rejected  on  appeal  to  the  courts  be- 
cause returned  to  the  city  clerk  Instead  of 
the  county  clerk,  and  kept  in  his  custody. 
The  provisions  of  the  statutes  in  this  re- 
spect are  not  mandatory  but  directory. 
Averyt  v.  Williams  [Ariz.]  76  P.  463.  Fail- 
ure to  forward  tally  list  and  list  attached 
thereto  to  the  board  of  supervisors,  the  elec- 
tion being  in  other  respects  regular,  will  not 
preclude  consideration  of  ballots  on  contest. 
Trafton  v.  Quinn  [Cal.]  77  P.  164;  Davis  v. 
Grunlg,  143  Cal.  336,  76  P.  1102. 

59.  The  fact  that  they  might  possibly 
have  been  tampered  with  does  not  warrant 
their  rejection.  Averyt  v.  Williams  [Ariz.] 
76  P.  463.  Where  it  appears  that  the  ballots 
have  been  changed,  or  so  exposed  as  to  af- 
ford opportunity  to  be  tampered  with,  or  left 
In  the  custody  of  an  officer  or  other  person 
so  personally  interested  in  the  result  of  the 
election  as  to  be  subjected  to  the  tempta- 
tion or  Inducement  to  alter  them,  the  pre- 
sumption of  their  Integrity  is  lost,  and  they 
are  not  to  be  accepted  in  evidence.  Hamil- 
ton V.  Toung  [Ky.]  81  S.  W.  682.  So,  where 
It  appears  that  ballots  were  delivered  to  the 
contestant,  who  was  the  present  incumbent 
of  the  office,  and  that  a  number  of  packages 


were  unsealed,  and  were  deliberately  placed 
and  kept  in  an  unlocked  telephone  room  in 
the  clerk's  office,  which  was  unlocked  and 
to  which  unauthorized  persons  had  unre- 
stricted access,  the  ballots  were  Inadmissible. 
Parrell  v.  Larsen,  26  Utah,  283,  73  P.  227. 
Where  at  the  time  plaintiff  filed  his  petition 
to  contest  defendant's  election,  the  court  was 
in  session,  and  before  defendant  answered 
the  court,  by  request  of  the  parties,  opened 
and  counted  the  ballots,  and  made  the  re- 
sult a  matter  of  record,  but  it  was  expressly 
stated  in  the  order  that  "the  court  was  not 
asked  to  and  did  not  pass  on  the  legality  of 
any  ballot,"  there  was  no  estoppel  created. 
Hamilton  v.  Toung  [Ky.]    81  S.  W.   682. 

60.  Hannah  v.  Green,  143  Cal.  19,  76  P. 
70S;  Trafton  v.  QuInn  [Cal.]  77  P.  164;  Averyt 
V.  Williams   [Ariz.]  76  P.  463. 

61.  Montgomery  v.  Dormer  [Mo.]  79  S.  W. 
913. 

62. 
597. 
63. 
64. 


Shields  V.  McMahon   [Tenn.]   81   S.  W. 


See  1  Curr.  I..  991. 

Party  affiliations  raise  the  presump- 
tion that  the  voter  cast  his  ballot  for  the 
nominees  of  the  party  of  which  he  is  a  mem- 
ber, and  where  a  ballot  is  to  be  deducted 
because  Illegally  cast,  it  should  be  deducted 
from  the  party  of  which  the  voter  was  a 
member.  Rexroth  v.  Schein,  206  111.  80,  69  N. 
B.  240.  In  the  absence  of  statutory  author- 
ity therefor,  a  ballot  legal  in  form  cannot  be 
rejected  merely  because  there  is  one  more 
ballot  in  the  ballot  box  than  there  are  names 
written  on  the  poll-books.  Wheeler  v.  Cald- 
well [Cal.]  75  P.  1031.  Where  a  board  con- 
sisting of  several  members  Is  elected  on  a 
blanket  ballot  and  contest  Is  made  as  to  a 
part  only  of  those  declared  elected,  they  are 
entitled  to  have  all  ballots  for  whomsoever 
cast  counted,  in  order  to  show  if  possible 
that  they  were  among  those  receiving  the 
highest  number  of  votes.  Coghlan  v.  Alpers, 
140  Cal.  648,  74  P.  145.  Where  a  contestee 
rests  his  case  on  the  question  whether  he  or 
the  contestant  received  the  highest  number 
of  votes,  he  cannot  require  the  counting  of 
votes  not  cast  for  either  on  the  theory  that 
they  would  show  a  third  person  to  have  re- 
ceived more  votes   than  the  contestant.     Id. 
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Decision  and  review  thereof. ^'^ — ^The  trial  judge  on  a  contest  should  so  far  as 
possible  observe  uniformity  in  his  rulings,  and  reject  or  admit  all  of  a  class.*' 
Where  the  court  is  required  to  order  a  new  election  in  case  of  a  tie,  that  one  of 
the  candidates  is  declared  elected  by  a  majority  of  but  one  vote  will  not  justify  a 
new  election."'  Findings  of  the  trial  court  on  questions  of  fact  are  conclusive  on 
appeal,"*  except  where  the  case  on  appeal  is  triable  de  novo."'  The  court,  on  cer- 
tiorari to  review  the  action  of  a  city  council  in  an  election  contest,  cannot  consider 
whether  the  evidence  before  the  council  justified  its  action,  but  is  confined  to  the 
sole  question  of  jurisdiction  of  the  council  of  the  subject-matter  of  the  contest 
and  of  the  parties  thereto.''"  Error  ia  refusing  to  allow  contestee  to  prove  certain 
distinguishing  marks  was  harmless  where  more  of  excluded  ballots  were  for  con- 
testant than  for  contestee.'^ 

Security.'"' — Under  the  provisions  of  the  Iowa  Code,''  an  unsuccessful  elec- 
tion contestant  is  liable  for  costs. 

§  12.  Offenses  against  election  laws.''* — The  ojQEense  of  bribery  in  elections 
involves  moral  turpitude  and  falls  within  the  class  of  crimes  dcfmed  infamous 
under  a  statutory  provision  excluding  from  the  'right  of  suffrage  persons  convicted 
of  infamous  crftnes."  A  bet  made  after  an  election  has  been  held  and  the  result 
finally  ascertained  and  announced  is  not  in  violation  of  a  statute  punishing  the 
betting  on  an  election.'"  Mandamus  will  not  lie  to  compel  inspection  of  poll- 
books  deposited  in  a  public  office  at  the  suit  of  a  private  individual  for  the  sole 
purpose  of  procuring  evidence  on  which  to  base  a  prosecution." 

The  indictmenf'-  must  allege  everything  material  constituting  the  offense  with 
certainty  and  clearness."  Where  an  indictment,  drawn  under  a  statute  punishing 
assaults  on  election  officers,  but  since  repealed,  was  sufficient  to  charge  a  general 
assault,  a  demurrer  thereto  should  have  been  overruled.'" 

Questions  for  jury.^^ — In  a  proceeding  for  the  illegal  sale  of  liquor  on  an  elec- 
tion day,  the  question  whether  the  defendant  assented  to  the  taking  of  the  liquor 
by  the  persons  implicated  is  for  the  jury.'" 

ELECTION  AND  WAIVEB. 


S  1.    The  General  Doctrine  (1178). 
S  2.     Occasions  for  Election    (1178). 

A.  Of  Remedies   (1478). 

B.  Of  Rights  and  Estates   (1179). 
S  3.     "Waiver  (1179). 


9  4.  Acta  and  Indicia  of  Election  and 
Waiver   (1179). 

§  5.  Consequences  of  an  Election  or 
■Waiver   (1180). 

9  6.     Pleading    (1181). 


This  topic  treats  only  of  the  general  rules  governing  election  and  waiver;  as 
to  when  the  right  to  elect  exists,  see  particular  subjects. 


65.     See  1  Curr.  L.  991. 

86.     Abbott  V.  Hartley  [Cal.]  77  P.  410. 

67.  Bailey  v.  Fly  [Tex.  Civ.  App.]  80  S. 
W.   675. 

68.  Finding  of  trial  court  as  to  residence 
of  voters  held  to  have  support  in  testimony 
and  therefore  not  reviewable  on  error. 
Wheeler  v.  CaldweU  [Kan.]  75  P.  1031. 

69.  Shields  V.  MoMahan  [Tenn.]  81  S.  W. 
597. 

70.  City  Council  of  Cripple  Creek  v.  Han- 
ley  [Colo.  App.]  75  P.  600. 

71.  Hannah  v.  Green,  143  Cal.  19,  76  P. 
708. 

73.     See  1  Curr.  D.  991. 

73.  Code,  §  1217.  HuU  V.  Eby,  123  Iowa, 
257,  98  N.  W.  774. 

74.  See  1  Curr.  L.  991. 

75.  Christie  v.  People,  206  HI.  337,  69  N. 
B.    33. 


76.  Commonwealth  v.  Leak,   25   Ky.  L.   R. 

761,   76   S.  W.    368. 

77.  Poll-books  of  an  election  deposited  in 
the  office  of  the  clerk  of  county  court  are 
public  documents  which,  under  proper  cir- 
cumstances, may  be  inspected  by  persons 
having  an  interest  in  them.  Payne  v.  Staun- 
ton [W.  Va.]  46  S.  E.  927. 

78.  See  1   Curr.  L.   990. 

79.  An  indictment  which  does  not  aver 
that  failure  to  truly  and  properly  count  bal- 
lots was  in  itself  willful,  or  whether  the 
count  was  falsified  for  or  against  an  amend- 
ment, or  whether  the  count  was  exaggerat- 
ed or  reduced  from  the  correct  returns  of 
the  ballots  cast  at  the  election,  is  defective. 
State  v.  Gassard,  103  Mo.  App.  143,  77  S.  W. 
473.  An  indictment  for  soliciting  money 
from  a  candidate  for  public  office  with  intent 
to   influence   the  votes   of  others,   is  not   ob- 


1178 


ELECTIOJsr  AND  WAIVEE  §  1. 


3  Cur.  Law. 


§  1.  Tlie  general  doctrine.  Definitions,  elements  and  distinctions.^' — An 
election  is  the  choice  between  two  or  more  causes  of  action  or  rights  by  one  who  can- 
not enjoy  the  benefit  of  both,'*  and  in  order  to  compel  an  election,  the  party  mnst 
be  in  court.''  Unlike  "feqnitable  estoppel,  election  does  not  depend  upon  detriment 
to  the  opposite  party.'® 

§  2.  Occasions  for  election.  A.  Of  remedies." — Election  goes  not  to  the 
form,  but  to  the  essence  of  the  remedy,'^  and  a  party  having  different  remedies  may 
select  the  form  of  action  which  will  give  him  the  relief  he  seeks,'*  but  in  order  to 
require  election,  th^  remedies  must  be  coexistent""*  and  inconsistent."^  An  action 
being  based  upon  facts  inconsistent  with  those  set  up  in  a  former  action  is  incon- 
sistent therewith."''  The  doctrine  of  election  of  remedies  has  also  been  applied  to 
proceedings  to  secure  a  review."" 

The  rules  pertaining  to  election  between  counts  are  designed  to  secure  single- 
ness of  issues  and  are  relegated  to  appropriate  titles."* 


jectlonab.t  (or  failure  to  allege  that  the  per- 
son from  whom  the  monej'  was  solicited 
was  a  legal  csindidate.  Christie  v.  People, 
206  111.   337,   69  N.   B.    33. 

80.  State  V.  Murphy,  102  Mo.  App.  680,  77 
S.  "W.  157. 

81.  See  1  Curr.  L.  992. 

82.  Emerson  v.  State  [Tex.  Cr.  App.]  76 
S.   W.    436. 

83.  See  1  Curr.  L,.  992. 

84.  Allis  V.  Hall,  76  Conn.  322,  56  A.  637, 
citing  Story,  Bq.  Jur.  §  1076. 

85.  In  re  Overton's  Estate"  [Ind.  T.]  82  S. 
W.    766.  "  „    „,,„ 

86.  Barrel!  v.  Newby  [C.  C.  A.]  127  F.  656. 
ST.     Election    at    trial    between    causes    of 

action  alleged  In  pleading,  see  Pleading,  2 
Curr  Li  1178  Election  between  counts  In 
indictment,  see  Indictment  and  Prosecution, 
2  Curr.  L.  307.     See  1  Curr.  L.  993. 

88.  Sweet  v.  Montpelier  Bav.  ■  Bank  & 
Trust  Co.   [Kan.]   77  P.   538. 

80  Bisele  v.  Oddie,  128  F.  941.  Under 
an  Instrument  acknowledging  a  debt  due  de- 
cedent which  was  to  be  considered  as  an 
advancement  unless  the  executor  should 
elect  to  treat  the  same  as  a  debt  due  the 
estate  the  executor  may  so  elect,  but  he 
can  recover  interest  only  from  the  date  of 
the  election.  Cole  v.  Andrews,  83  App.  Div. 
285,    82  N.  Y.   S.   152. 

80.'  As  assumpsit  will  not  lie  for  the 
value  of  goods  converted  by  defendant,  and 
destroyed  by  fire  after  demand,  but  whi  e 
m  his  possession,  proceeding  in  assumpsit  is 
not  a  waiver  of  the  right  to  sue  m  tort_ 
Whipple  V.  Stephens  [E.  I.]  57  A.  375.  See 
1  Curr.  li.  993,  n.   49.  .      „     - 

91  German  Nat.  Bank  v.  Best  &  Co. 
rColol  75  P.  398;  Sweet  v.  Montpelier  Say. 
Bank  &  Trust  Co.  [Kan.]  77  P.  538;  Whipple 
V    Stephens   [R.   I.]    57   A.   375.     See  1   Curr. 

^'  iLtirSTRATIONS.  Kemedles  held  Jncon- 
slrtcnt   [1   Curr.  L.   993,   n.  48]:     One  having 

a  cause  of  action  ex  d«"f  °  ™«:y  J^'^  V,^r- 
tort  and  sue  in  assumpsit.  Bermel  v.  Har- 
nlschfeger.  89  N.  T.  S.  1029.  Conversion  may 
warve  tort  and  sue  in  assumpsit.  Bett.s  v 
McNider  137  Ala.  588,  34  So.  813;  Parmers' 
&  Merchants-  Bank  v.  Bennett  &  Co.  [Ga.] 
fs  SB  398.  An  agent  making  a  contract 
for  an  undisclosed  principal,  the  one  witli 
whom  such  contract  is  made  must  on  Ais- 
Tovering  such  fact  elect  which  he  wiU  hold. 


Barrel!  v.  Newby  [C.  C.  A.]  127  F.  656.  One 
intervening  in  attachment  proceedings  with 
full  knowledge  of  the  facts  cannot,  after  the 
'ermination  of  such  procee€ings,  maintain  a 
suit  for  the  recovery  of  the  property.  Paris 
V.   Sheppard   [Iowa]   101  N.  W.  114. 

Remedies  held  consistent  [1  Curr.  Ix  993, 
n.  48]:  Action  on  replevin  bonds  after  de- 
mand and  refusal  to  deliver  the  goods,  and 
a  subsequent"  action  of  replevin.  Douglass 
v.  Galwey  [Conn.]  58  A.  2.  An  action  for 
the  conversion  of  chattels  and  one  for  the 
possession  thereof.  Moss  v.  Marks  [Neb.] 
97  N.  W.  1031.  Proceeding  against  receiver 
of  corporation  to  recover  converted  funds  as 
trust  funds  does  not  preclude  action  against 
parties  by  whose  wrongful  act  the  funds 
were  converted.  Sweet  v.  Montpelier  Sav. 
Bank  &  Trust  Co.  [Kan.]  77  P.  538.  A  mo- 
tion to  require  a  partner  suing  for  a  settle- 
ment of  the  partnership,  a  sale  of  its  assets 
to  pay  debts,  and  to  compel  contribution  to 
satisfy  a  deficit,  to  elect  which  cause  of  ac- 
tion he  will  prosecute,  is  properly  overruled. 
Goff  V.  Young,  25  Ky.  L.  R.  786,  76  S.  W.  383. 
Under  Code  Civ.  Proc.  |  549,  subd.  4,  in  a  suit 
on  a  note,  containing  allegations  that  plain- 
tiff was  Induced  to  -discount  the  same  by 
fraudulent  representations  made  by  defend- 
ant; such  allegations  do  not  change  the  na- 
ture of  the  action  from  contract  to  tort,  so 
as  to  render  the  present  action  inconsistent 
with  a  prior  action  on  the  note.  Citizens' 
Nat.  Bank  v.  Wetsel,  88  N.  T.  S.  1079.  Claim- 
ants for  supplies  furnished  a  receiver  who, 
after  the  consolidation  of  the  action  with  a 
foreclosure  suit,  endeavored  to  have  tlieir 
claims  decreed  to  be  prior  to  the  mortgage, 
may  afterwards  pursue  the  plaintiff  in  the 
original  action  w^ho  secured  the  receiver's 
appointment.  German  Nat.  Bank  v.  Best  & 
Co.  [Colo.]  75  P.  398. 

92.  Suit  on  conveyance,  second  suit  al- 
leged rescission  of  conveyance  prior  to  com- 
mencement of  first  suit.  Renne  v.  Townsend 
[Iowa]   100  N.  W.  48. 

93.  Where  a  party  sues  to  vacate  a  Judg- 
ment at  law,  and  from  a  decree  modifying 
the  Judgment  prosecutes  no  appeal,  he  can- 
not prosecute  error  from  refusal  of  motion 
to  vacate  the  Judgment.  Kellogg  &  Co.  v. 
Spargur  [Neb.]   100  N.  W.  1025. 

94.  In  Civil  cases.  Pleading,  2  Curr.  L. 
1178.  In  prosecutions  for  crime.  Indictment, 
etc.,   2  Curr.  L.   307. 


3  Cur.  hsiw. 
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(§3)  B.  Of  r^Ms  and  estates."^ — The  doctrine  of  election  as  applied  to 
rights  and  estates  rests  upon  13re  *ame  fundamental  principle,  i.  e.,  that  one  must 
elect  between  inconsistent,  coexistent  things  j'"  thus  a  devisee  or  legatee  cannot  claim 
both  under  a  will  and  against  it.°^  A  surviving  spouse  cannot  claim  his  or  her  stat- 
utory rights  and  also  those  devised  him  or  her  in  lieu  thereof;''  the  taking  under  a 
will  does  not,  however,  bar  other  rights  not  inconsistent.'"  If  a  remedy  be  ^ven  to 
one  of  several  beneficiaries,  or,  if  that  one  fails  to  sue  within  a  stated  time,  then  to 
others,  the  first  one's  election  to  sue  cuts  ofiE  the  others,  though  the  wrong  person  be 
sued.^ 

§  3.  Waiver. — ^Waiver  is  an  intentional  relinquishment  of  a  known  right.'' 
One  cannot  waive  statutory  provisions,  the  violation  of  which  is  a  crime  or  which 
prescribe  the  manner  of  doing  a  statutory  right.'  Waiver  must  be  pleaded  in  order 
to  be  available  as  a  defense.* 

§  4.  Acts  and  indicia  of  election  and  waiver. — The  election  must  be  im- 
equivocaP  and  must  be  made  by  the  party  or  some  one  having  power  to  bind  him,' 
though  the  right  being  statutory,  it  can,  as  a  general  rule,  only  be  exercised  by 
those  upon  whom  the  right  is  expressly  conferred  by  statute.'  One  being  required 
to  elect  to  take  or  reject  particular  property,  failure  to  elect  to  take  within  a  rea- 
sonable time  will  be  deemed  an  election  to  reject.'  In  general,  acts  done  with  full 
knowledge  of  the  facts,  being  inconsistent  with  a  claim  imder  one  of  the  rights, 


95.  Sec  1  Curr.  L.  994. 

96.  Vendor  of  land  under  executory  con- 
tract of  sale  of  land  cannot  cancel  such  sale 
and  retain  the  benefits  of  a  judgment  for  the 
unpaid  purchase  price  and  at  the  same  time 
recover  the  land.  Warren  v.  Ward  [Minn.] 
97  N.  W.  886.  An  "assignee"  in  bankruptcy 
is  required  to  elect  -within  a  reasonable  time 
whether  or  not  he  will  take  any  particular 
property  of  the  estate.  Fleming  v.  Courte- 
nay,  98  Me.  401,  57  A.  592.  See  1  Curr.  L. 
994,  n.   58. 

97.  Land  belonging  to  widow  was  devised 
to  her  subject  to  certain  charges;  also  some 
personalty  was  bequeathed  her.  Tripp  v. 
Nobles  [N.  C]  48  S.  E.  675.  See  1  Curr.  L. 
994,  n.  60. 

98.  In  order  to  put  a  wldow^  to  her  elec- 
tion as  to  dcfwer,  the  will  must  contain  a 
provision  clearly  intended  to  be  In  lieu  of 
dower.  Sperry  v.  Swlger,  54  W.  Va.  283,  46 
S.  B.  125;  In  re  Purcell  [R.  I.]  57  A.  377. 
Where  a  testator  devised  to  his  wife  and 
children  all  the  real  estate  of  which  he 
might  die  seised,  to  hold  share  and  share 
alike,  the  widow  must  elect  between  the 
provision  of  the  will  and  dower.  Id.  A 
grantor  conveying  with  covenants  of  war- 
ranty, his  widow  claiming  dower  against 
the  grantee  and  being  in  possession  of  an 
estate  from  her  husband  worth  more  than 
the  dower  claim,  the  latter  will  be  rejected 
to  avoid  circuity  of  action.  Saunders  v. 
Hamilton   [Ky.]   82  S.  W.   630. 

A  will  being  invalid  for  want  of  the  hus- 
band's consent,  the  husband  cannot  claim 
both  the  legacy  therein  given  and  also  his 
statutory  rights.  Kelley  v.  Snow,  185  Mass. 
288,  70  N.  B.  89.  See  generally  1  Curr.  L. 
994,  n.  61-66. 

90.  Where  husband  and  wife  each  owned 
an  undivided  interest  in  the  same  real  es- 
tate, the  widow,  by  electing  to  take  under 
her  husband's  will  giving  her  all  his  real 
property  for  life,  did  not  waive  her  right  to 
the  fee  in  her  own  undivided  Interest  in  the 


property.     Owsley  v.  Price,  4  Ohio  C.  C.   (N. 
S.)    273. 

1.  Packard  v.  Hannibal,  etc.,  R.  Co.  [Mo.] 
80  S.  W.  951. 

2.  Griffith  v.  Newell   [S.  C]   48  S.  E.  259. 

Cannot  waive  the  written  authority  re- 
quired by  Pen.  Code,  §  640d.  Kronenberger 
V.  Quinn,  86  N.  T.  S.  139. 

3.  Statutes  prescribing  the  only  way  in 
which  a  married  woman  can  divest  herself  of 
title  to  property,  such  provisions  cannot  be 
waived.  White  v.  Simonton  [Tex.  Civ.  App.] 
79  S.  W.   621. 

4.  Grant  v.  Pratt,  87  App.  Div.  490,  84  N. 
Y.    S.    983. 

5.  A  widow's  election  conditioned  on  the 
construction  and  legal  effect  to  be  given  to 
the  will  is  insufficient.  Stearns  v.  Bemis, 
185  Mass.  196,  70  N.  B.  44.  See  1  Curr.  L. 
995,  n.  67. 

6.  Administratrix  who  represents  only  the 
personal  estate  cannot  by  any  action  of  hers 
prejudice  the  rights  of  the  real  representa- 
tives. Row  V.  Johnston,  25  Ky.  L.  R.  1799, 
78  S.  W.  906.  Remaindermen  under  will  and 
heirs  of  life  tenant  are  not  bound  by  life 
tenant's  election  to  claim  under  will  from 
themselves  electing  to  claim  under  testa- 
tor's deed  to  life  tenant,  so  as  to  avoid  as- 
sessed inheritance  tax  on  residuary  inter- 
est. In  re  Mather's  Estate,  90  App.  Div.  382, 
85  N.  Y.  S.  657.  The  personal  representative 
of  a  railroad  employe  may  bring  an  action 
for  his  wrongful  death  for  benefit  of  minor 
children,  though  the  widow  has  elected  to 
accept  the  provisions  of  a  relief  certificate 
of  which  she  Is  the  beneficiary.  Oyster  v. 
Burlington  Relief  Department,  66  Neb.  789, 
91  N.  W.  699,  59  L.  R.  A.  291. 

7.  Right  to  accept  or  reject  at  the  ap- 
praisement in  partition.  In  re  Ferguson's 
Estate,  204  Pa.  253,  53  A.   1092. 

8.  "Assignee"  in  bankruptcy  electing  as 
to  what  property  of  the  bankrupt's  estate  he 
will  take.  Fleming  v.  Courtenay,  98  Me.  401, 
57  A.   592. 
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show  an  intent  to  reject  sncli  right;'  mere  notice  of  an  intent  to  do  one  or  the 
other  is  not,  however,  sufiBcient,"  and  the  acts  being  consistent  with  an  assertion 
of  either  right,  no  election  is  shown.^^  One  making  a  conditional  sale  of  goods 
does  not  by  subsequently  accepting  a  mortgage  on  them  and  other  goods  elect  to 
claim  tinder  the  mortgage  to  the  exclusion  of  his  rights  under  the  sale.^^  A  sub- 
sequent action  in  another  state  cannot  operate  as  an  election  of  remedies  so  as  to 
oust  a  prior  suit.^' 

In  equity,  the  acceptance  of  benefits  which  are  less  than  what  the  party  is  equi- 
tably entitled  to  does  not  amount  to  an  election  to  ratify  an  act.^*  An  acceptance 
of  the  benefits  of  a  transaction  must  be  voluntary  in  order  to  constitute  a  ratifica- 
tion." 

Acceptance  and  retention  of  goods  until  after  the  lapse  of  a  reasonable  time 
for  inspection  waives  breach  of  contract^'  and  warranty,^''  unless  a  promise  to  remedy 
the  defect  is  made,*"  though  the  retention  of  a  void  instrument**  or  canceled  note^" 
does  not  operate  as  a  waiver  of  any  rights.  By  the  acceptance  of  a  part  of  a  debt, 
one  does  not  waive  his  right  to  the  remainder.^*  Whether  knowledge  amounts  to 
acquiescence  or  not  is  generally  a  question  for  the  jury.^" 

§  5.  Consequences  of  an  election  or  ivaiver. — A  choice  between  inconsistent 
remedies  being  once  made  with  full  knowledge  of  all  the  facts,  the  right  to  follow 
the  other  is  forever  gone;^*  but  a  mistaken  and  unsuccessful  attempt  to  enforce  the 


9.  Plaintiffs,  making  a  contract  with  one 
acting  for  an  undisclosed  principal,  bringing 
two  actions,  after  knowledge  of  the  identity 
of  the  principal,  against  the  agent  on  the 
contract,  in  each  of  which  they  procured  at- 
tachments and  garnished  persona  owing 
money  to  the  agent,  held  an  election  to  hold 
the  agent.  Barren  v.  Newby  [C.  C.  A.]  127 
F.  656.  A  widow  having  claimed  and  en- 
joyed exclusive  possession  for  17  years  of 
premises  formerly  occupied  by  her  husband 
as  a  homestead,  it  is  presumed  that  she  has 
elected  to  take  a  life  interest  therein  in- 
stead of  a  distributive  share.  Huit  v.  Hult, 
122  Iowa,  338,  98  N.  W.  123.  A  widow  ob- 
taining an  order  for  the  sale  of  a  homestead 
and  retaining  one-third  of  the  proceeds 
elects  to  take  a  distributive  share  as  provid- 
ed for  by  Code  1873,  §§  2008,  2440.  Edinger 
V.  Bain  [Iowa]   98  N.  W.  568. 

10.  Seller's  notice  to  buyer,  after  buyer's 
notice  of  refusal  to  accept,  that  the  seller 
would  store  or  sell  the  goods  for  the  buyer's 
account,  held  not  to  constitute  such  an  elec- 
tion as  precluded  the  seller  from  treating 
the  contract  at  an  end  and  recovering  dam- 
ages for  breach  thereof.  Habeler  v.  Rogers 
[C.  C.  A.]  131  F.  43.  The  presentation  of  a 
claim  against  an  estate,  without  prosecuting 
it  to  final  determination  or  judgment,  can- 
not determine  the  right  of  election  to  pur- 
sue that  and  no  other  remedy.  Hunnicutt  v. 
HIgglnbotham,   138   Ala.   472,   35   So.   469. 

11.  Acts  of  a  husband,  after  his  wife's 
death,  in  completing  a  sale  of  the  homestead 
made  by  the  wife,  held  not  to  preclude  him 
from  electing  to  take  the  proceeds  as  a 
homestead,  and  not  under  the  wife's  will. 
Milner  v.  Davis,  120  Iowa,  231,  94  N.  W.  511. 

12.  First  Nat.  Bank  v.  Reld,  122  Iowa,  280, 
98  N.  W.   107. 

13.  Lytle  V.  Crawford,  90  App,  Div.  605, 
86  N.  T.  S.  90.  ' 

14.  Tlmm  v.  Tlmm,  34  Wash.  228,  75  P. 
879.     See  title  Agency,  3  Curr.  L,.  68,  84. 

15.  The    acceptance    of    benefit    under    a 


fraudulent  contract  must  not  be  due  to  plain- 
tiff's insistence  of  performance  after  de- 
fendant's repudiation  of  the  agreement. 
Frank  "V.  Strauss  &  Co.  v.  "Welsbach  Gas 
Lamp  Co.,   42   Misc.    184,   85  N.  Y.   S.   367. 

IS.  Miller  v.  Blanchard  Co.,  84  N.  T.  S. 
585. 

17.  White  Mfg.  Co.  v..  De  La  Vergne  Re- 
frigerating Mach.  Co.,  84  N.  T.  S.  192. 

18.  Huck  V.  BIschoft,  84  N.  T.  S.  173. 

19.  Insured  accepting  bond  issued  by  as- 
sessment life  association  for  his  proportion 
of  surplus  in  terms  contrary  to  Its  constitu- 
tion. Knights  Templars'  &  Masons'  Life  In- 
demnity Co.  V.  Vail,  206  111.  404,  68  N.  E. 
1103. 

20.  Retention  of  note  taken  by  a  life  in- 
surance company  to  extend  the  time  for  pay- 
ment of  a  past-due  premium,"  after  cancel- 
lation by  the  company  as  evidence  of  non- 
payment. Is  not  a  waiver  of  its  rights  under 
the  contract.  Sharpe  v.  New  York  Life  Ins 
Co.   [Neb.]   98  N.  W.  66. 

21.  Butler  County  v.  James,  25  Ky.  L.  R. 
801,   76  S.  W.  402. 

22.  Grant  v.  Pratt,  87  App.  Dlv.  490,  84 
N.  Y.  S.  983. 

23.  Sweet  v.  Montpeller  Sav.  Bank  & 
Trust  Co.  [Kan.]  77  P.  538;  Paris  v.  Shep- 
pard  [Iowa]  101  N.  W.  114;  Citizens'  Nat. 
Bank  v.  Wetsel,  88  N.  Y.  S.  1079;  Chicago, 
etc.,  R.  Co.  V.  Olson  [Neb.]  97  N.  W.  831; 
Whipple  V.  Stephens  [R.  L]  57  A.  375.  One 
electing  to  sue  In  tort  cannot  recover  in  as- 
sumpsit. Bermel  v.  Harnlschfeger,  89  N.  Y. 
S.  1029.  A  member  of  the  relief  department 
of  defendant  road  electing  to  accept  the 
benefit  of  such  department  is  bound  thereby. 
Chicago,  etc.,  R.  Co.  v.  Olson  [Neb.]  97  N. 
W.  831.  A  plaintiff  cannot  declare  upon  a 
special  contract  with  a  carrier,  and  then,  by 
amendment,  claim  that  he  is  not  bound  by 
such  special  contract,  and  add  a  new  and 
distinct  cause  of  action.  Southern  R.  Co.  ■". 
Parramore,  119  Ga.  690,  46  S.  B.  822.  An^ae- 
tlon  on  a  contract  on  the  theory  that  it  ore- 
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claim  by  an  inappropriate  action  upon  which  recovery  cannot  be  had  will  not  bar 
the  other  suit.^*  This  rule  that  election  of  one  right  waives  the  other  applies  to 
the  election  of  rights  and  estates^°  as  well  as  to  remedies.  One  electing  to  take  un- 
der an  agreement  must  conform  to  all  the  terms  thereof.  2«  Acceptance  of  that  por- 
tion of  the  goods  sold  which  conforms  to  the  contract  does  not  preclude  the  buyer 
from  claiming  damages  for  the  failure  of  the  rest  of  the  goods  to  conform  thereto." 
§  6.  Pleading. — It  is  sufficient  to  show  that  plaintiff  had  the  right  of  election 
and  has  exercised  it.'* 

ELECTRICITY. 

'Electric  franchises} — The  furnishing  of  electric  light  and  energy  to  privat? 
consumers  is  not  a  public  duty  or  function.*  Anyone  has  the  right  to  produce  and 
sell  electricity  as  a  commercial  product  without  legislative  authority/  but  the  use 
of  streets  to  transmit  electricity  over  poles  and  wires  is  an  additional  servitude,* 
and  the  right  to  so  use  them  is  a  franchise  which  must  be  granted  by  the  state  or 
the  municipal  government  acting  imder  legislative  authority."     Franchises  are  lim- 


ated  a  partnership  binds  plaintiff  so  that 
he  cannot  during  the  pendency  of  such  ac- 
tion sue  on  the  same  contract  on  the  theory 
that  it  is  one  of  employment.  Sacker  v. 
Marcus,  43  Misc.  8,  86  N.  T.  S.  83.  Where 
plaintiff  denied  defendant's  right  to  enforce 
a  guaranty  on  a  particular  ground,  he  can- 
not thereafter  claim  the  contract  unenforce- 
able by  reason  of  an  entirely  different  and 
inconsistent  ground.  McCall  Co.  v.  Bagan, 
89  App.  Div.  330,  85  N.  T.  S.  792.  Defendant 
having  th,e  option  to  use  facts  as  a  defense 
or  affirmative  cause,  by  availing  himself  of 
them  for  one  of  these  purposes,  waives  his 
right  to  use  them  for  the  other.  Brown  v. 
First  Nat.  Bank  [C.  C.  A.]  '132  F.   450. 

24.  Chicago,  etc.,  R.  Co.  v.  Olson  [Neb.] 
97  N.  W.  831;  Lackmann  v.  Kearney,  142  Cal. 
112,  75  P.  668.  A  counterclaim  being  over- 
ruled as  premature,  there  is  no  election  of 
remedies  so  as  to  preclude  its  being  set  up  at 
the  proper  stage  of  the  case.  Tyler  v.  Bowen 
[Iowa]  100  N.  W.  505.  A  mortgagee  is  not 
precluded  from  replevying  mortgaged  prop- 
erty by  reason  of  a  former  suit  on  the  note, 
which  was  signed  by  husband  and  wife  as 
mortgagors,  such  suit  being  based  on  the 
erroneous  theory  that  the  husband  merely 
acted  as  his  wife's  agent.  First  Nat.  Banic 
of  Independence  v.  Sweet  [Mich.]  99  N.  W. 
861.  Eatiflcatlon  of  an  assignment  of  pat- 
ents procured  by  fraud  cannot  be  urged  as 
precluding  suit  to  restore  complainant  to  his 
rights  In  the  absence  of  evidence  that  he 
had  any  knowledge  of  the  fraud  until  it  was 
developed  during  the  trial.  Felt  v.  Bell,  205 
111.  213,  68  N.  E.  794.  Where  a  mortgagor, 
who  was  sued  on  the  covenants  of  his  mort- 
gage, relied  on  a  defense  based  on  a  con- 
struction thereof  relieving  him  from  liabil- 
ity, he  cannot  be  held  to  have  elected  such 
position,  to  the  loss  of  a  right  to  assert  a 
mutual  mistake  on  which  he  sought  a  refor- 
mation on  failing  to  establish  his  defense. 
Allis  V.  Hall,  76  Conn.  322,  56  A.  637.  Elec- 
tion to  disaffirm  a  contract  induced  by  fraud, 
being  rendered  of  doubtful  advantage  by  act 
of  the  other  party,  will  not  bar  an  action 
based  upon  a  subsequent  affirmance  of  the 
contract.  Montgomery  v.  McLaury,  143  Cal. 
83,  76  P.  964.  Ignorance  of  material  facts 
is  Bufflcient.     Moss  v.  Marks  [Neb.]  97  N.  W.  | 


1031;  Lamb  v.  Rooney  [Nob.]   100  N.  W.  410, 
See  1  Curr.  L.  994,  n.  52,  63. 

25.  A  widow  renouncing  her  rights  under 
her  husband's  will  and  receiving  property  as 
dower  and  homestead  by  decree  of  court, 
the  rest  of  the  land  is  free  from  those  claims. 
Rice  V.  Bamberg  [S.  C]   46   S.  E.   1009. 

26.  Creditors  agreeing  to  a  dissolution  of 
partnership  debtor  and  assumption  of  liabil- 
ities by  one  of  the  partners.  In  re  Worth, 
130  P.   927. 

27.  Gilbert  v.  Alton,  88  App.  Div.  62,  84 
N.  T.  S.  682. 

28.  Need  not  show  an  equitable  estoppel. 
Barren  v.  Newby  [C.  C.  A.]  127  F.  656.  One 
pleading  an  election  as  a  defense,  if  he  sets 
out  the  facts  relied  on  as  constituting  such 
election,  the  question  may  be  determined  by 
the  court  on  demurrer  to  the  answer.     Id. 

1.  See  article  Franchises,  2  Curr.  L.  74. 
See,  also,  1  Curr.  D.   996. 

2.  Construing  5  87  of  the  city  charter  of 
New  Orleans,  as  amended.  Strohmeyer  v. 
Consumers'  Elec.  Co.,  Ill  La.  506,  35  So.  723. 

3.  Purnell  v.  McLane    [Md.]   56  A.   830. 

4.  Brown  v.  Radnor  Tp.  Elec.  Light  Co., 
208  Pa.  453,  57  A.  904.  See  1  Curr.  L.  996,  n. 
79. 

NOTE.  Street  rail-way  poles  and  wtcea  not 
an  additional  servitnde:  The  placing  of  poles 
and  wires  in  the  street  for  the  purpose  of 
using  electricity  for  street  oar  propulsion 
does  not  impose  a  new  servitude  on  the  land 
in  the  street  and  may  be  authorized  by  leg- 
islative or  municipal  authority  without 
compensation  to  the  abutting  owner  of  the 
land.  Detroit  City  R.  Co.  v.  Mills,  85  Mich. 
634;  Halsey  v.  Rapid  Transit,  etc.,  R.  Co..  47 
N.  J.  Bq.  380;  Potter  v.  Saginaw  Union,  etc., 
R.  Co.,  83  Mich.  285;  Barber  v.  Saginaw 
Union,  etc.,  R.  Co.,  83  Mich.  299;  Taggart  v. 
Newport  St.  R.  Co.,  16  R.  I.  668;  Williams 
V.  City  Elec.  St.  R.  Co.,  41  P.  556. — Prom 
note  to  Chesapeake,  etc.,  Tel.  Co.  v.  Macken- 
zie [Md.]  28  Am.  St.  Rep.  219,  235.  See,  also, 
Parrlsh  v.  Hamilton,  etc..  Traction  Co.,  23 
Ohio  Circ.  R.  527;  Lonaconing  Midland  &  T.  R. 
Co.  V.  Consolidation  Coal  Co.,  95  Md.  630. 
See  1  Curr.  L.  996,  n.  80. 

5.  Purnell  v.  McLane  [Md.]  56  A.  830. 
One  cannot  compel  the  Issuance  of  a  permit, 
authorizing    him    to    use    conduits    for    the 
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ited  by  their  terms/  and  by  valid  statutory  provisions.''  In  most  states,  companies 
dealing  in  electricity  have  a  limited  right  of  eminent  domain  to  enable  them  to 
place  their  poles  and  wires.* 

Contracts.^ — An  electric  company's  contract  rights  being  uncertain,  they  may 
be  protected  by  a  temporary  injunction  while  being  rendered  certain.^' 

Degree  of  care.^^ — Wliile  one  furnishing  electricity  is  not  an  insurer,  yet  as  to 
the  public  he  is  obliged  to  use  the  utmost  human  care,  vigilance,  and  foresight,  rea- 
sonably consistent  with  the  practical  operation  of  his  plant,  to  provide  against  all 
reasonably  probable  contingencies,^^  the  care  required  in  any  particular  case  being 
proportional  to  the  danger."    This  includes  the  use  of  the  best  mechanical  con- 


placing  of  wires,  under  Baltimore  City  Ordi- 
nance 107,  unless  he  has  a  franchise  granted, 
allowing  him  to  use  the  streets  for  such 
purpose.  Id.  Under  P.  L.  136  an  electric 
light  company  may  be  incorporated  in  a 
township.  Word  "district"  construed. 
Brown  v.  Badnor  Tp.  Electric  Light  Co.,  208 
Pa.  453,  57  A.  904.     See  1  Curr.  L.  996,  n.   78. 

6.  City  to  have  advantage  of  all  improve- 
ments in  the  production  of  electricity  means 
all  improvements  increasing  the  efHciency 
of  the  system  then  in  use.  Davenport  Gas 
&  Blec.  Co.  V.  Davenport  [Iowa]  98  N.  W. 
892.     See  1  Curr.  L.  996,  n.   SI. 

7.  The  word  "wires"  as  used  In  Laws 
1890,  c.  566,  p.  1148,  providing  for  the  fur- 
nishing of  light  to  all  residents  within  100 
feet  of  the  company's  "wire^,  means  wires 
through  which  electricity  is  distributed  to 
residences,  not  to  those  used  for  street  light- 
ing purposes.  Moore  v.  Champlaln  Elec.  Co., 
88  App.  Div.  289,  85  N.  T.  S.  37.  See  1  Curr. 
L.    996,    n.    82-84. 

8.  P.  L.  136.  Brown  v.  Badnor  Tp.  Blec. 
Light  Co.,  208  Pa.  453,  57  A.  904.  Under  Bcv. 
St.  1898,  15  926-8,  in  the  absence  of  an  order 
from  the  board  of  public  works  designating 
the  places  where  poles  should  be  put,  an 
electric  light  company  cannot  place  a  pole 
In  front  of  a  man's  property  without  his  con- 
sent. Malone  v.  Waulcesha  Elec.  Light  Co. 
[Wis.]   98  N.  W.  247. 

9.  Interpretation  t  Current  to  develop 
"warranted  capacity"  of  a  motor  need  be 
that  much  only,  though  motor  is  capable  of 
using  more.  Wofford  v.  Buchel  Power  &  Ir- 
rigation Co.  [Tex.  Civ.  App.]  80  S.  W.  1078. 
The  right  of  a  purchaser  of  electric  power 
to  assign  his  contract,  held  not  within  clause 
in  contract  calling  for  submission  of  ques- 
tions under  the  contract  to  arbitration. 
Hudson  River  Water  Power  Co.  v.  Glens 
Falls  Gas  &  Blec.  Light  Co.,  90  App.  Div.  513, 
85  N.  Y.  S.  577.  One  who  had  contracted  to 
purchase  electric  power  held  entitled  to  as- 
sign Ills  rights.  Id.  Plaintiff  in  an  action 
for  breach  of  contract  to  furnish  electric 
power  held  not  entitled  to  recover  prospec- 
tive profits.  Hudson  River  Power  Transmis- 
sion Co.  v.  United. Traction  Co.,  43  Misc.  205, 
88  N.  T.  S.  448.  The  sale  of  an  electric 
lighting  plant,  doing  public  and  private 
lighting  under  a  public  franchise,  the  ob- 
vious Intention  being  to  include  the  going 
business  with  the  plant,  impliedly  Includes 
the  unfinished  monthly  contracts  for  light- 
ing and  the  supplies  on  hand,  as  incidents  of 
the  plant.  Harrlgan  v.  Gilchrist  [Wis.]  99 
N.  W.  909.     See  1  Curr.  L.  996,  n.  85. 

10.  Right  to  place  wires  In  subway.  West 
Side   Elec.   Co.   v.   Consolidated   Tel.    &   Elec- 


trical Subway  Co.,  87  App.  Div.  650,  84  N.  Y. 
S.  1052. 

11.  See  1  Curr.  L.  996. 

12.  Denver  Consol.  Elec.  Co.  v.  Lawrence, 
131  Colo.  301,  73  P.  39;  Harter  V.  Colfax  Blec. 
Light  &  Power  Co.  [Iowa]  100  N.  W.  508; 
Brooks  V.  Consolidated  Gas  Co.  [N.  J.  Err. 
&  App.]  57  A.  396;  Parsons  v.  Charleston 
Consol.  R.  Gas  &  Elec.  Co.  [S.  C]  48  S.  B. 
284;  Spires  v.  Middlesex  &  M.  Elec.  Light, 
Heat  &  Power  Co.  [N.  J.  Law]  57  A.  424; 
Gilbert  v.  Duluth  General  Blec.  Co.  [Minn.] 
100  N.  W.  653;  Daltry  v.  Media  Blec.  Light, 
Heat  &  Power  Co.,  208  Pa.  403,  67  A.  833; 
Burton  Telephone  Co.  v.  Gordon,  4  Ohio  C. 
C.   (N.  S.)   1. 

13.  Colburn  v.  Wilmington  [Del.  Super.] 
56  A.  605;  Daltry  v.  Media  Elec.  Light,  Heat 
&  Power  Co.,  208  Pa.  403,  57  A.  833;  Common- 
wealth Blec.  Co.  V.  Melville,  210  111.  70,  70  N. 
E.  1052;  Gilbert  v.  Duluth  General  Blec.  Co. 
[Minn.]  100  N.  W.  653;  Richmond  &  P.  Elec. 
R.  Co.  V.  Rubin  [Va.]  47  S.  B.  834.  See  1 
Curr.  L.  996,  n.  86. 

Illustrations. — Facts  Iield  to  constitute  neg- 
ligencei  Allowing  the  feed  wire  of  another 
company  to  be  fastened  for  a  long  time  to 
the  iron  step  of  a  pole,  the  insulation  at  the 
point  of  contact  being  worn  and  defective, 
is  negligence  in  a  case  where  a  lineman  was 
killed.  Graves  v.  City  &  Suburban  Tel. 
Ass'n,  132  F.  387.  Failure  to  keep  wire  In- 
sulated whereby  adjacent  fallen  wire  be- 
came charged  held  negligence,  the  company 
being  liable  without  regard  to  its  actual 
knowledge  of  the  fallen  wire  or  diligence  in 
discovering  it.  Parsons  v.  Charleston  Con- 
sol. R.  Gas  &  Elec.  Co.  [S.  C]  48  S.  E.  284. 
Negligent  in  allowing  insulation  to  become 
defective,  where  employe  painting  pole  was 
injured.  Bernier  v.  St.  Paul  Gas  Light  Co. 
[Minn.]  99  N.  W.  778.  Allowing  a  guy  wire 
to  become  charged,  through  imperfect  in- 
sulation or  otherwise,  establishes  a  prima 
facie  case  of  negligence.  City  of  Owens- 
boro  V.  Knox's  Adm'r,  25  Ky.  L.  R.  680,  76  S. 
W.  191.  A  guard  wire  should  be  used  where 
there  Is  a  likelihood  of  the  wire  being  bro- 
ken by  the  falling  of  a  limb  of  a  tree.  Spires 
V.  Middlesex  &  M.  Blec.  Light,  Heat  &  Pow- 
er Co.  [N.  J.  Law]  57  A.  424.  There  being 
intersecting  wires,  insulation,  guard  wires 
or  some  other  device  should  be  used.  Rich- 
mond &  P.  Elec.  R.  Co.  V.  Rubin  [Va.]  47 
S.  B.  834.  Failure  to  use  device  to  guard 
wires  under  a  sidewalk  the  latter  being 
built  so  that  boys  could  crawl  under,  held 
negligence.  Commonwealth  Elec.  Co.  V.  Mel- 
ville, 210  111.  70,  70  N.  B.  1052.  Cable  being 
left  8  to  14  years  under  a  sidewalk,  the  lat- 
ter being  built  so  that  boys  could  crawl  un- 
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trivances  and  inventions  in  practical  use,**  perfect  insulation  at  all  places  near  which 
people  have  a  right  to  go/^  and  it  has  been  held,  perfect  insulation  of  all  overhead 
wires  strung  through  streets,*"  the  consideration  of  climatic  conditions,*^  and  the 
maintenance  of  such  a  system  of  inspection  as  will  insure  reasonable  promptness  in 
the  detection  of  defects.*'  This  same  degree  of  care  is  required  of  a  municipality 
operating  an  electric  light  plant  for  public  and  commercial  purposes,*'  and,  whether 
the  owner  of  the  wire  or  not,  if  it  constitutes  an  obstruction  to  traffic,  the  city  is 
liable  if  it  fails  to  have  the  same  removed  or  repaired  within  a  reasonable  time,  or 
to  take  proper  precaution  to  notify  travelers  of  the  danger.''"  As  to  employes,  how- 
ever, only  ordinary  care  is  owed.''*  To  be  liable,  a  duty  must  be  owed  to  the  pei'son 
injured.^^  This  duty  being  incident  to  the  operation  and  ownership  of  the  plant,''' 
it  does  not  depend  upon  the  o-ivnership  of  the  wire,  negligence  being  shown,'^*  tliough 
one  furnishing  electricity  is  not  liable  for  injuries  occasioned  by  defects  in  appli- 
ances in  which  it  has  no  interest  and  over  which  it  exercises  no  control  ;^^  the  eon- 
verse  of  this  statement  is  also  true.^°  Failure  to  exercise  this  duty  cannot  be  ex- 
cused by  the  existence  of  a  custom,^'  nor  can  this  duty  be  transferred.^'     Wires  of 


der,  is  negligence,  tlie  insulation  having 
become  defective  and  the  cable  having  been 
out  of  repair. at  the  particular  place  several 
times.  Id.  W^here  wires  were  permitted  to 
sag  four  feet  between  poles  which  were  100 
feet  apart,  it  is  negligence  to  place  defect- 
ively Insulated  primary  and  secondary  cur- 
rent wires  on  the  same  cross  arm  16  Inches 
apart.  Wires  became  crossed  and  death  re- 
.sulted  to  consumer.  Gilbert  v.  Duluth  Gen- 
eral Elec.  Co.  [Minn.]  100  N.  W.  653.  Negli- 
gent in  cutting  and  permitting  charged  wire 
to  swing  near  the  ground.  Daltry  v.  Media 
Elec.  Light,  Heat  &  Power  Co.,  208  Pa.  403, 
57  A.  833.  A  converter  being  placed  by  the 
side  of  a  dw^elling  house  near  a  balcony  with 
a  tin  floor,  and  having  a  gutter  and  leaders 
therefrom  to  the  ground,  ordinary  insulation 
held  insufficient,  and  reasonable  provision 
must  be  made,  there  being  a  possibility  that 
some  one  might  use  the  balcony.  Brooks  v. 
Consolidated  Gas  Co.  [N.  J.  Err.  &  App.]  57 
A.   396. 

14.  City  of  Owensboro  v.  Knox's  Adm'r, 
25  Ky.  L.  R.  680,  76  S.  "W.  191;  Richmond  & 
P.  Elec.  R.  Co.  V.  Rubin  [Va.]  47  S.  E.  834; 
Rrooks  V.  Consolidated  Gas  Co.  [N.  J.  Err.  & 
.Vpp.]  57  A.  396.  Transformer  being  of 
standard  pattern  and  of  approved  design, 
held  no  negligence  in  that  It  burned  out. 
Cosgrove  v.  Kennebec  Light  &  Heat  Co.,  98 
Me.  473.  57  A.   841. 

15.  Near  a  balcony  on  an  opera  house. 
Thomas  v.  Wheeling  Electrical  Co.,  54  W. 
Va.  395,  46  S.  E.   217. 

16.  Hebert  v.  Lake  Charles  Ice,  Light  & 
Waterworks  Co.,  Ill  La.  522,  35  So.  731. 

IT.  The  fact  that  insulation  is  less  dur- 
able In  higher  altitudes  must  be  taken  into 
consideration  by  the  company.  Denver  Con- 
sol.  Elec.  Co.  V.  Lawrence,  31  Colo.  301,  73  P. 
•■39.  See  1  Curr.  L.  997,  n.  90.  Need  not  in- 
sulate against  lightning  (Phoenix  Light  & 
Fuel  Co.  V.  Bennett  [Ariz.]  74  P.  48),  though 
in  the  construction  and  maintenance  of  its 
plant  It  must  anticipate  ordinary  storms 
fWolpers  V.  New  York  &  Q.  Electric  Light 
&  Power  Co.,  91  App.  Div.  424,  86  N.  T.  S. 
845). 

18.  Denver  Consol.»Elec.  Co.  v.  Lawrence, 
31  Colo.  301,  73  P.  39;  City  of  Owensboro  v. 
Knox's  Adm'r,  25  Ky.  L.  R.  680,  76  S.  W.  191; 


Harter  v.  Colfa.x  Elec.  Light  &  Power  Co. 
[Iowa]  100  N.  W^.  508.  A  disturbed  condition 
of  an  electrical  system  indicating  that  a  wire 
may  be  down,  it  is  the  duty  of  the  owner 
to  ascertain  if  the  wire  constitutes  a  dan- 
gerous obstruction  in  a  street  (City  of  Em- 
poria V.  Burns,  67  Kan.  523,  73  P.  94),  and 
notice  of  the  disturbance  will  be  notice  of 
the  obstruction  of  the  street  (Id).  See  1 
Curr.  L.  997,   n.   89. 

19.  City  of  Owensboro  v.  Knox's  Admr, 
25  Ky.  L.  R.  680,  76  S.  W.  191. 

Must  keep  its  wires  in  such  condition  as 
not  to  interrupt  or  endanger  public  travel. 
Colburn  v.  Wilmington  [Del.  Super.]  60  A 
605. 

20.  Colburn  v.  Wilmington  [Del.  Super! 
56   A.    605. 

31.  Richmond  &  P.  Elec.  R.  Co.  v.  Rubin 
[Va.]  47  S.  E.  834.  And  see  Master  &  Serv- 
ant,  2  Curr.  L.   801. 

22.  Company  not  liable  to  mere  licensee. 
Cumberland  Tel.  &  T.  Co.  v.  Martin's  Adm'r 
25  Ky.  L.  R.  787,  76  S.  W.  394.  Where  both 
company  and  injured  party  were  trespassers, 
company  held  liable.  Daltry  v.  Media  Elec. 
Light,  Heat  &  Power  Co.,  208  Pa.  403,  57  A. 
833.  The  wires  of  two  companies  being  sus- 
pended on  the  same  poles,  one  of  the  com- 
panies Is  bound  to  use  ordinary  care  to  pre- 
vent injury  to  the  employes  of  the  other 
while  engaged  in  reconstructing  wires  of 
the  latter.  Dallas  Elec.  Co.  v.  Mitchell  [Tex.. 
Civ.  App.]  76  S.  W.  935;  Standard  Light  & 
Power  Co.  v.  Munsey  [Tex.  Civ.  App.]  7G  S 
W.  931. 

23.  Standard  Light  &  Power  Co.  v.  Munsey 
[Tex.  Civ.  App.]   76  S.  W.   931. 

24.  Daltry  v.  Media  Elec.  Light.  Heat  & 
Power  Co.,  208  Pa.  403,  57  A.  833. 

25.  Wires.  Memphis  Consol.  Gas  &  Elec. 
Co.  V.  Speers  [Tenn.]   81  S.  W.  595. 

20.  A  company  furnishing  light  and 
agreeing  to  keep  the  lamps  in  repair  is  lia- 
ble for  injuries  occasioned  by  reason  of  a 
defect  in  the  lamp,  though  it  did  not  own 
the  latter.  Pish  v.  Klrlin-Gray  Elec.  Co.  [S. 
D.]   99  N.   W.   1092. 

27.  Custom  whereby  contractors  notified 
company  when  working  on  houses  to  which 
wires  were  attached  does  not  excuse  unnoti- 
fied company  from   liability   for   injuries  re- 
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two  companies  intersecting,  it  is  immaterial  to  plaintiff's  right  to  recover  which 
company  had  the  prior  or  superior  right  to  erect  their  respective  wires,  it  being  the 
duty  of  both  to  exercise  due  care  to  see  that  their  wires  did  not  come  in  contact.^" 
The  negligence  must  be  the  proximate  cause  of  the  injury.'"  For  injury  resulting 
from  an  "act  of  God,"  the  defendant  is  not  liable,'^  unless  negligent,  and  this  neg- 
ligence is  one  of  the  proximate  causes  of  the  injury.'^  The  injured  party  must 
have  been  free  from  contributory  negligence,''  and  to  do  this,  he  must  have  exer- 
cised the  care  of  a  reasonably  prudent  man,**  though,  in  the  absence  of  knowledge, 
one  may  assume  that  wires  are  insulated  where  they  should  be.'*  A  consumer  is 
not  liable  for  a  defective  part'*  or  intervening  cause"  over  which  he  has  no  control, 
nor  is  he  bound  to  anticipate  that  the  company  furnishing  him  the  electricity  will 
be  negligent  in  any  manner."  One  wiring  a  building  is  bound  only  to  the  exer- 
cise of  ordinary  care  and  prudence  as  exercised  by  persons  engaged  in  the  same 
business,  according  to  the  state  of  the  art  and  methods  generally  used  at  the  time 
the  work  was  done.'* 


celved  from  uninsulated  wire.  Barles  v. 
Louisville  Blec.  Light  Co.,  25  Ky.  L.  R.  2303, 
80  S.  W.  814.  Admission  of  evidence  of  such 
custom  is  ground  for  reversal.     Id. 

28.  Cannot  be  delegated  to  foreman  of 
crew.  Standard  Light  &  Power  Co.  v.  Mun- 
sey   [Tex.  Civ.  App.]   76   S.  W.   931. 

29.  Richmond  &  P.  Blec.  R.  Co.  v.  Rubin 
[Va.]  47  S.  E.  834;  Hebert  v.  Lake  Charles 
Ice,  Light  &  Waterworks  Co.,  Ill  La.  522,  35 
So.  731. 

30.  Where  deceased  was  removing  one 
company's  lines  from  the  poles  of  another 
company,  held  negligence  of  latter  company 
in  not  having  Its  wires  insulated  proximate 
cause,  not  negligence  of  former  company  in 
not  cutting  off  current.  Standard  Light  & 
Power  Co.  v.  Munsey  [Tex.  Civ.  App.]  76  S. 
W.  931.  Nor  is  such  failure  to  cut  of£  said 
current  such  an  intervening  cause  as  to  re- 
lieve the  former  company  of  liability.  Id. 
See  1  Curr.  L.  997,  n.  93. 

31.  Break  by  reason  of  sleet  adhering  to 
wire  held  act  of  God.  Colburn  v.  Wilming- 
ton  [Del.  Super.]   56  A.  605. 

32.  Uninsulated  wire  broken  by  fall  of 
wire  above,  the  latter  being  broken  by  force 
of  storm,  held  defendant  liable  in  damages. 
Hebert  v.  Lake  Charles  Ice,  Light  &  Water- 
works Co.,  Ill  La.  522,  35  So.  731. 

33.  Taking  hold  of  wire  after  being  warn- 
ed held  to  bar  recovery.  Cosgrove  v.  Ken- 
nebec Light  &  Heat  Co.,  98  Me.  473,  57  A. 
841.  Lineman  of  experience  knew  or  with 
the  exercise  of  ordinary  care  should  have 
known  that  insulation  was  worn  off;  held, 
there  could  be  no  recovery.  Columbus  R.  Co. 
V.  Dorsey,  119  Ga.  363,  46  S.  B.  635.  That  a 
painter  when  found  dead  held  one  of  the 
wires  tightly  grasped  in  his  hand  is  not  con- 
clusive of  contributory  negligence.  Brooks 
V.  Consolidated  Gas  Co.  [N.  J.  Err.  &  App.] 
57  A.  396.  Where  injured  party  was  warned. 
Colburn  v.  Wilmington  [Del.  Super.]  56  A. 
605.  That  plaintiff  stood  on  a  metal  register 
when  turning  on  the  light  is  not  contribu- 
tory negligence.  Denver  Consol.  Blec.  Co.  v. 
Lawrence,  31  Colo.  301,  73  P.  39.  Where 
plaintiff's  horse  stopped,  and  he  jumped  out 
stepping  on  a  live  wire  and  was  injured,  held 
no  contributory  negligence,  it  being  early 
In  the  morning  and  dark,  though  plaintiff 
grabbed  the  wire  in  his  fall.  Wolpers  v. 
New  York  &  Q.  Elec.  Light  &  Power  Co.,  91 


App.  Dlv.  424,  86  N.  T.  S.  845.  See  1  Curr. 
L.   997,  n.  94. 

S4.  Instruction  on  this  point  is  not  objec- 
tionable in  that  no  charge  was  made  that  de- 
ceased's negligence  must  have  contributed  to 
the  accident.  Buckley  v.  Westchester  Light- 
ing Co.,  93  App.  Dlv.  436,  87  N.  Y.  S.  763.  An 
instruction  that  if  deceased  became  preoccu- 
pied and  failed  to  remain  as  alert  as  a  rea- 
sonably prudent  man,  there  can  be  no  re- 
covery. Is  not  erroneous.     Id. 

JTOTE.  Degree  of  care  reqnlred  of  In- 
jured person:  A  person  brought  in  contact 
with  electric  wires  is  not  required  to  exer- 
cise more  care  to  avoid  injury  than  is  usual 
under  similar  circumstances  among  careful 
and  prudent  persons  of  the  class  to  which 
he  belongs,  unless  especially  informed  of 
the  danger.  A  common  laborer  is  not  re- 
quired to  use  as  much  care  and  prudence 
as  Is  exacted  of  a  better  educated  person. 
Girandi  v.  Eleo.  Imp.  Co.,  107  CaL  120,  48 
Am.  St.  Rep.  114;  Perham  v.  Portland  Eleo. 
Co..  33  Or.  451,  72  Am.  St.  Rep.  730,  754,  note. 
— From  note  to  Bessemer  Land  &  Improve- 
ment Co.  V.  Campbell  [Ala.]  77  Am.  St.  Rep. 
17,  29. 

35.  Thomas  v.  Wheeling  Electrical  Co.,  54 
W.  "Va.  395,  46  S.  B.  217.  Coming  in  contact 
with  defectively  Insulated  wire  under  such 
circumstances  is  not  contributory  negli- 
gence.    Id. 

36.  Converter.     Martinek  v.  Swift  &  Co 
122  Iowa,  611,  98  N.  W.  477. 

37.  Evidence  that  a  horseshoe  was  hang- 
ing over  a  wire  in  such  a  condition  as  pos- 
sibly to  induce  a  greater  current  on  such 
wire  held  improperly  admitted  In  the  ab- 
sence of  any  showing  that  defendant  was 
responsible  for  the  presence  of  the  shoe. 
Martinek  v.  Swift  &  Co.,  122  Iowa,  611  98 
N.  W.   477. 

38.  Installation  of  a  defective  socket  by  a 
consumer  will  not  bar  recovery  for  injuries 
received  by  reason  of  company's  negligence. 
Gilbert  v.  Duluth  General  Elec.  Co.  [Minn,] 
100  N.  W.  653.  Use  of  a  brass  socket  on  an 
electric  light  held  not  negligence.  Martinek 
V.  Swift  &  Co.,  122  Iowa,  611,  98  N.  W.  477. 
A  patron  of  a  telephone  company  need  not 
use  such  devices  as  w]ll  guard  against  the 
admission  of  an  unusual  and  dangerous  flow 
of  electricity.  Richmond  &  P.  Blec.  R.  Co. 
V.  Rubin  [Va.l   47  S.  E.  834. 
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Actions.*'^ — Where  difEerent  companies  contribute  to  the  injury,  the  liability  is 
joint." 

Pleading." — The  general  rules  as  to  sufficiency  of  allegations  apply." 

Evidence.** — Plaintiff  need  not  prove  the  specific  cause  of  the  accident,  but  it 
is  sufficient  if  he  prove  facts  and  circumstances  from  which  the  jury  may  fairly  in- 
fer that  there  was  either  defective  construction  or  negligent  operation.*"  Artificial 
presumptions  do  not  generally  come  into  play  where  the  evidence  shows  the  condi- 
tion under  which  the  accident  occurred.*"  The  doctrine  of  res  ipsa  loquitur  ap- 
plies in  some  cases.*'  The  case  involving  electrical  phenomena,  it  should  be  sent 
to  the  jury,  though  the  facts  testified  to  by  plaintiff  and  his  witnesses  are  incredible 
and  scientifically  impossible,  it  not  being  shown  that  such  testimony  is  false.**  The 
general  rules  as  to  the  admissibility*'  or  sufficiency""  of  the  evidence,  and  as  to  pre- 
sumptions,"^ are  applied. 

Questions  for  the  jury."^ — The  questions  of  whether  proper  care  has  been  ex- 
ercised by  the  one  furnishing  the  electricity,"'  and  of  contributory  negligence,"*  are 


39.  Herzog  v.  Municipal  Eleo.  Light  Co., 
89  App.  Div.  569,  85  N.  T.  S.  712.  Use  of 
single  cap  molding  to  sustain  wires  on  cell- 
ing of  top  story  held  not  negligence.     Id. 

40.  See  1  Curr.  L.  997. 

41.  Where  a  broken  telephone  wire  Is  per- 
mitted to  remain  suspended  across  a  trolley 
wire,  both  companies  are  liable.  North  Am- 
herst Home  Telephone  Co.  v.  Jackson,  4  Ohio 
C.  C.  (N.  S.)  386.  In  an  action  for  Injuries 
by  an  electric  lineman  against  two  electric 
companies  and  the  receiver  of  one  of  them, 
an  instruction  held  error  as  assuming  a  cer- 
tain act  as  negligence  on  the  part  of  one  of 
the  companies  and  authorizing  a  recovery 
against  all  of  the  defendants.  Dallas  Elec. 
Co.  V.  MltcheU  [Tex.  Civ.  App.]  76  S.  W.  935. 
In  the  same  case  an  Instruction  Impliedly 
authorizing  a  recovery  against  all.  If  all  of 
the  defendants  did  not  use  care  to  see  that 
the  electricity  was  out  off.  Id.  See  1  Curr. 
L,.   997,  n.  95. 

42.  See  1  Curr.  L.  997. 

43.  Complaint  In  an  action  for  Injuries  re- 
ceived In  turning  on  an  electric  light  held 
to  state  a  good  cause  of  action  against  de- 
fendant for  negligence.  Denver  Consol.  Eleo. 
Co.  V.  Lawrence,  31  Colo.  301,  73  P.  39.  Al- 
legation of  injuries  held  sufficient  to  admit 
proof  of  injuries  of  a  specific  kind.  Id.  Al- 
legations of  performance  In  an  action  for 
breach  of  a  contract  to  supply  electric  pow- 
er held  insufficient.  Hudson  River  Power 
Transmission  Co.  v.  United  Traction  Co.,  43 
Misc.  205,   88  N.  Y.   S.   448. 

44.  See  1  Curr.  L.  997. 

45.  Fallen  wire.  Wolpers  v.  New  York  & 
Q.  Blec.  Light  &  Power  Co.,  91  App.  Div.  424, 
86  N.  Y.  S.  845.  Where  plaintiff  had  no 
means  of  knowing  what  defects  existed  In 
defendant's  appliances,  and  the  transformer 
was  taken  away  by  defendant  Immediately 
after  the  accident.  Denver  Consol.  Elec.  Co. 
V.  Lawrence,  31  Colo.  301,  73  P.  39. 

46.  In  such  case  no  presumption  that  line 
was  properly  constructed.  Hichmond  &  P. 
Blec.  R.  Co.  V.  Rubin  [Va.]   47  S.  B.  834. 

47.  Fallen  wire  affords  prima  facie  case 
of  negligence.  Wolpers  v.  New  York  &'Q. 
Blec.  Light  &  Power  Co.,  91  App.  Div.  424, 
86  N.  Y.  S.  846;  Hebert  v.  Lake  Charles  Ice, 

S  Curr.  Law — 76. 


Light  &  Waterworks  Co.,  Ill  La.  522,  36  So. 
731.  As  does  defective  insulation,  where  in- 
sulation Is  required.  Thomas  v.  Wheeling 
Bleotrical  Co.,  54  W.  Va.  395,  46  S.  B.  217. 

A  guest  in  a  hotel  being  Injured  by  com- 
ing In  contact  with  an  electric  wire,  in  an 
action  against  one  furnishing  the  electricity, 
the  doctrine  of  res  ipsa  loquitur  does  not 
apply  in  the  absence  of  a  showing  that  the 
accident  was  due  to  a  dangerous  current 
knowingly  or  negligently  sent  into  the  hotel 
by  defendant.  Harter  v.  Colfax  Elec.  Light 
&  Power  Co.  [Iowa]  100  N.  W.  508.  See  1 
Curr.  L.   997,  n.  99. 

48.  Shocked  by  falling  of  stay  or  guy 
wire.  Walters  v.  Syracuse  Rapid  Transit 
R.  Co.,  178  N.  Y.  50,  70  N.  E.  98. 

49.  Opinion  evidence  Is  admissible  to 
show  for  how  long  before  an  accident  the 
insulation  on  the  wires  had  been  worn  off. 
Bernler  v.  St.  Paul  Gas  Light  Co.  [Minn.] 
99  N.  W.  778.  Evidence  that  an  elevator  in 
a  hospital  near  where  the  Injury  occurred 
stopped  running  at  the  time  of  the  accident, 
the  latter  being  caused  by  a  fallen  wire,  is 
a  circumstance  to  be  considered  on  the  ques- 
tion of  defendant's  negligence.  Wolpers  v. 
New  York  &  Q.  Elec.  Light  &  Power  Co., 
91  App.  Div.  424,  86  N.  Y.  S.  845.  On  an 
issue  as  to  whether  an  insulator  at  a  cer- 
tain point  was  safe,  evidence  that  other  in- 
sulators of  the  same  kind  were  Ineffective 
held  Inadmissible,  as  it  called  on  the  other 
party  to  prove  whether  or  not  electricity 
did  escape  at  other  points.  North  Amherst 
Home  Telephone  Co.  v.  Jackson,  4  Ohio  C.  C. 
(N.  S.)   386. 

50.  Where  current  did  not  burn  out  fuses 
in  transformer,  destroy  meter,  or  the  lights, 
held  evidence  insufficient  to  show  amount 
of  current  dangerous.  Harter  v.  Colfax  Blec. 
Light  &  Power  Co.   [Iowa]  100  N.  W.  508. 

51.  One  being  injured  by  the  fall  of  an 
electric  wire,  the  wiring  not  having  been 
done  by  the  company  furnishing  the  electric- 
ity, no  presumption  of  negligence  arises 
against  the  furnishing  company.  Harter  v. 
Colfax  Eleo.  Light  &  Power  Co.  [Iowa]  100 
N.  W.   508. 

52.  See  1  Curr.  L.   998. 

53.  Brooks  v.  Consolidated  Gas  Co.    [N.  J. 
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for  the  jury.  It  is  only  in  exceptional  cases,  where  the  evidence  is  of  such  a  con- 
clnsive  character  that  only  one  reasonable  inference  can  be  drawn  from  it,  that  the 
question  of  negligence  is  one  of  law  for  the  court.'*'  Whether  a  storm  is  so  ex- 
traordinary as  to  legally  amoimt  to  an  "act  of  God"  is  a  question  for  the  jury." 

EMBEZZLEMEITT. 

Elements.^'' — To  constitute  embezzlement,  money  or  property  must  have  been 
in  the  hands  of  defendant  by  virtue  of  an  ofiSce'*  or  employment,^'  and  must  have 
been  converted""  to  the  use  of  defendant  or  another  than  the  owner,**  with  fraud- 
ulent intent;"^  but  such  intent  need  not  be  actually  entertained,  it  is  sufficient  if 
the  natural  effect  of  defendant's  acts  was  to  defraud,*^  and  it  may  be  shown  by  cir- 
cumstances." The  amount  embezzled  is  immaterial  unless  the  statute  prescribes  a 
minimum. "'  To  constitute  embezzlement  by  an  employe  of  a  national  bank,  there 
must  be  a  breach  of  duty  vsdth  respect  to  moneys  of  the  bank  lawfully  in  his  custody 
as  employe,  and  a  wrongful  appropriation  of  such  moneys  to  his  own  use  with  intent 
to  defraud.""  Where  defendant,  being  authorized  to  collect  a  check  and  loan  the 
proceeds,  embezzles  such  proceeds,  he  is  properly  convicted  of  embezzlement  of  the 
proceeds."'  Embezzlement  by  a  public  administrator  of  funds  of  two  estates  con- 
stitutes two  distinct  offenses."* 

IndictmerU'"  in  the  language  of  the  statute  is  generally  sufficient.'"  The  in- 
dictment must  show  a  fiduciary  relation,'*  but  the  particulars  thereof  need  not  be 
alleged.'*    If  embezzlement  by  an  oflBcer  is  charged,  possession  of  an  office  known  to 


Err.  &  App.]  57  A.  S96;  Stelndorff  v.  St.  Paul 
Gas  Light  Co.  [Minn.]  100  N.  W.  221;  Elch- 
mond  &  P.  Elec.  R.  Co.  v.  Rubin  [Va.]  47  S. 
B.  834;  WoJpers  v.  Now  York  &  Q.  Elec. 
Light  &  Power  Co.,  91  App.  Div.  424,  86  N. 
Y.  S.  845.  Whether  wires  should  have  been 
safeguarded  or  not.  Burton  Telephone  Co. 
V.  Gordon,  4  Ohio  C.  C.   (N.  S.)  1. 

54.  Bernler  v.  St.  Paul  Gaslight  Co. 
[Minn.]  99  N.  W.  778;  Steindorff  v.  St.  Paul 
Gas  Light  Co.  [Minn.]  100  N.  W.  221.  Where 
at  point  of  contact  between  fallen  wire  and 
horse  a  bright  flame  appeared,  question  of 
whether  or  not  driver  was  negligent  in  in- 
vestigating cause,  held  not.  Spires  v.  Mid- 
dlesex &  M.  Elec.  Light,  Heat  &  Power  Co. 
[N.  J.  Law]   67  A.   424. 

58.  Stelndorff  v.  St.  Paul  Gas  Light  Co. 
[Minn.]    100  N.  W.   221. 

66.  Richmond  &  P.  Elec.  R.  Co.  v.  Rubin 
[Va.]   47  S.  E.   834. 

57.  See  1  Curr.  L.  998.  ' 

88.  The  ofBce  must  be  one  known  to  the 
law  and  involve  possession  of  money.  Peo- 
ple V.  Shearer,  143  Cal.   66,  76  P.  813. 

58.  Hinds  v.  Territory  [Ariz.]  76  P.  469. 
Evidence  held  to  show  mere  failure  to  repay 
loan.  Bowden  v.  State  [Tex.  Cr.  App.]  79  S. 
W.  539.  Fraudulently  obtaining  custody  of 
money  with  intent  to  steal  It  without  ante- 
cedent fiduciary  relation  is  theft,  not  em- 
bezzlement. Johnson  v.  State  [Tex.  Cr.  App.] 
80  S  W.  621.  Where  the  principal  and  not 
the  factor  was  to  collect  the  proceeds  of 
sale  the  factor  Is  not  guilty  of  embezzle- 
ment In  collecting  and  converting  such  pro- 
ceeds.    People  V.  Dougherty  [Cal.]  77  P.  466. 

00.  Where  a  bailee  for  a  specific  purpose 
makes  other  use  of  the  property,  a  demand 
for  return  is  not  necessary.  People  v.  Good- 
rich,   142    Cal.    216,   75   P.    796.     Treasurer   of 


benevolent  society  held  relieved  by  account- 
ing though  he  failed  to  pay  over  money. 
State  V.  Dunn,  134  N.  C.  663,  46  S.  E.  949. 

81.  Where  defendant  co-operated  with 
others  to  embezzle,  it  is  immaterial  that  he 
received  none  of  the  proceeds.  McCraclcen 
V.  People,  209  111.  215,  70  N.  B.  749. 

62.  Larceny  by  bailee.  Smith  v.  State 
[Tex.  Cr.  App.]  76  S.  W.  434.  That  an  agent 
may  appear  on  a  balancing  of  mutual  ac- 
counts to  be  indebted  to  his  principal  does 
not  constitute  embezzlement.  State  t.  Cul- 
ver [Neb.]  97  N.  W.  1015.  Overdrafts  made 
by  a  bank  under  an  agreement  entered  Into 
in  good  faith  do  not  constitute  embezzle- 
ment.    United   States  v.   Breese,    131    F.    915. 

63.  United  States  v.  Breese,  131  F.   915. 

64.  State  V.  Laughlln   [Mo.]    79  S.  W.   401. 

68.  Commonwealth  v.  Smith  [Ky.]  82  S. 
W.   236;   State  v.  Gates    [Me.]    58   A.   238. 

66.  Rev.  St.  S  5209.  United  States  v. 
Breese,  131  F.  915. 

67.  Leach  v.  State  [Tex.  Cr.  App.]  81  N. 
W.  733. 

65.  State  v.  Laughlln  [Mo.]  79  S.  W.   401. 

69.  See  1  Curr.  L.  999. 

70.  Indictment  sufficient.  State  v.  Gates 
[Me.]  58  A.  238.  Indictment  substantially 
following  statute  as  to  employment,  receipt 
of  funds  and  fraudulent  conversion  thereof 
lield  sufllcient.  Schlitzbaum  v.  Common- 
wealth [Ky.]  80  S.  W.  784.  An  indictment 
charging  that  defendant  "did  embezzle  and 
fraudulently  convert"  is  sufficient.  Bell  v. 
State,  139  Ala.  124,  35  So.  1021. 

71.  Indictment  showing  employment  of 
defendant  by  one  corporation  and  embezzle- 
ment of  funds  of  another  held  insufBoient. 
Hinds  V.  Territory  [Ariz.]  76  P.  469. 

72.  Averment     that     defendant     was     en- 
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the  law  and  involving  possession  of  funds  must  be  alleged."  Specific  description 
of  the  money  is  not  ordinarily  required,'*  and  in  some  states  value  need  not  be 
charged.'"'  That  the  word  "fraudulently"  was  misspelled  does  not  vitiate  the  in- 
dictment." Averment  of  property  in  one  and  proof  that  he  held  as  guardian  is 
no  variance/''  and  an  information  charging  embezzlement  as  agent  is  not  a  depart- 
ure from  an  original  complaint  charging  embezzlement  as  bailee."  A  statute  pun- 
ishing "embezzling  or  secreting  with  intent  to  embezzle"  defines  but  one  crime,  and 
an  indictment  charging  that  defendant  secreted  with  intent  to  embezzle  and  did 
embezzle  is  not  double.'"* 

Evidence  of  other  similar  acts  is  admissible  to  show  intent,'"  or  when  part  of 
a  system  with  that  on  trial.*^  Where  embezzlement  of  a  specific  sum  is  charged, 
proof  of  a  general  shortage  in  defendant's  accounts  is  inadmissible.*"  A  compro- 
mise by  a  county  treasurer  after  a  defalcation  is  not  admissible  in  mitigation.*' 

Sufficiency  of  evidence^*  is  discussed  in  the  cases  collated  in  the  note.*"  Where 
hired  chattels  are  immediately  taken  to  another  county  and  disposed  of,  a  finding 
of  intent  to  convert  formed  in  the  county  where  the  hiring  took  place  is  justified.** 

A  remarlc  ly  the  cowt  on  admitting  a  receipt  given  by  defendant  for  the  money 
that  it  was  a  high  order  of  evidence  is  error.*' 

An  instruction  referring  to  evidence  as  "tending  to  show"  embezzlement  is  on 
the  weight  of  the  evidence.**  An  instruction  holding  a  county  treasurer  to  pay- 
ment in  coin  money  is  harmless  where  he  made  no  effort  to  satisfy  in  any  kind  of 
money.*' 

Punishment  being  prescribed  as  that  designated  for  larceny,  the  general  offense 
and  not  special  forms  of  larceny  is  intended." 

EMBLEMENTS  AND  NATURAl  PKODUCTS. 
Annual  crops  have  been  held  to  become  personalty  when  matured,*'  and  of 


trusted  with  property  for  a  purpose  stated 
held  sufficient.  People  v.  Goodrich,  142  Cal. 
216,  75  P.  796.  An  averment  that  .money 
"had  come  Into"  defendant's  possession  Is 
sufficient.  People  v.  Walker,  142  Cal.  90,  75 
P.  658.  An  Indictment  charging  defendant's 
possession  as  bailee  Is  sufficient  without  al- 
leging the  facts  constituting  the  bailment. 
McCracken  v.  People,  209  111.  216,  70  N.  B. 
7*9. 

73.  ItMlctment  alleging  embezzlement  by 
''county  physician"  held  bad.  People  v. 
Shearer,  143  Cal.  66,  76  P.  813. 

74.  $3,000  In  current  money  of  the  United 
States  of  the  value  of  $3,000  Is  sufficient. 
Butler  V.  State  [Tex.  Cr.  App.]   81  S.  W.  743. 

75.  State  V.  Cates  [Me.]  58  A.  238. 

76.  "Fraudelently."  Bell  v.  State,  139 
Ala    124,  35  So.  1021. 

77.  Leach  v.  State  [Tex.  Cr.  App.]  81  S. 
W.   7 

78. 
79. 
80. 
81. 
733. 
82. 

fJCQ 

83.  Butler  v.  State  [Tex.  Cr.  App.]  81  S. 
W.   743. 

84.  See  1  Curr.  L.  1000. 

S5.     Evidence    of   embezzlement   by   bailee 


People  V.  Walker  [Cal.]  77  P.  705. 
State  V.  Cates  [Me.]  58  A.  238. 
United  States  v.  Breese,  131  F.   915. 
Leach  v.  State  [Tex.  Cr.  App.]  81  S.  W. 

People   v.   Walker,   142   Cal.   90,    76   P. 


securing  money  on  agreement  to  support  the 
owner  held  sufficient.  McCracken  v.  People, 
209  HI.  215,  70  N.  B.  749.  Conviction  of  a 
public  administrator  is  sustained  by  proof 
that  he  has  received  funds  which  he  has  not 
in  possession  and  has  not  legitimately  paid 
out.     State  V.  Laughlin  [Mo.]  79  S,  W.  401. 

86.  Defendant  having  hired  horse  and  buggy 
to  use  in  county  drove  immediately  to  anoth- 
er county  and  pledged  it.  Wilson  v.  State 
[Fla.]  36  So.  580.  Evidence  held  to  sustain 
finding  that  Intent  to  embezzle  was  formed 
In  the  county  where  the  property  was  de- 
livered to  defendant,  though  It  was  deliver- 
ed for  the  purpose  of  taking  it  to  another 
county.  People  v.  Goodrich,  142  Cal.  216,  75 
P.  796. 

87.  Ollveros  v.  State  [Ga.]   47  S.  E.   627. 

88.  Leach  v.  State  [Tex.  Cr.  App.]  81  S. 
W.   733. 

89.  Butler  v.  State  [Tex.  Cr.  App.]  81  S. 
W.  743. 

»0.     Wilson  v.   State  [Fla.]   3«  So.   580. 

01.  Failure  to  remove  crop  of  corn  stand- 
ing when  tenant's  lease  expired  within  a  rea- 
sonable time  does  not  vest  title  thereto  in 
an  incoming  tenant.  Meffert  v.  Dyer  [Mo. 
App.]  81  S.  W.  643.  A  crop  of  timothy  seed 
Is  not  a  part  of  the  realty.  Wimp  v.  Early 
[Mo.]  78  S.  W.  343.  Compare  Emblements,  1 
Curr.   L.   1002,   n.    46. 


1188 


EMBLEMENTS  AND  NATUEAL  PEODUCTS.       3  Cur.  Law. 


course  are  personalty  when  severed  from  the  soil.'*  Standing  crops  have  been  held, 
however,  to  pass  under  a  mortgage  foreclosure,'^  or  by  deed  to  the  land  imless  re- 
served.'* In  Georgia,  title  to  crops  sold  by  a  planter  does  not  pass  until  paid  for." 
Eights  as  between,  landlord  and  tenant  are  determined  by  their  contract  construed 
according  to  the  rules  which  govern  the  construction  of  contracts.'"  A  lessee  cul- 
tivating land  for  a  share  of  the  crop  is  not  a  mere  laborer  workiag  for  hire,  but  has 
an  interest  in  the  crop.'''  One  who  purchases  a  crop  without  notice  that  he  is 
interfering  with  rights  of  the  landlord  is  not  liable  for  conversion.'^ 

A  trespasser  who  sows  a  crop  acquires  no  right  thereto."  A  dowress  has  no 
interest  in  growing  timber,^"  nor  has  a  homestead  entryman  until  final  proof.^'^ 

Equity  will  entertain  a  bill  for  an  accounting  between  tenants  in  common  of 
a  crop.^"^ 


92.  One  claiming  a  crop  by  virtue  of  a 
prior  lease  of  an  Indian  allotment  as  against 
one  in  possession  under  a  void  lease. 
Wakefield  v.  Dyer  [Old.]  76  P.  151. 

SS.  As  against  a  chattel  mortgagee  whose 
mortgage  was  executed  subsequent  to  the 
mortgage  on  the  land,  though  prior  to  fore- 
closure. Penryn  Fruit  Co.  v.  Sherman-Wor- 
rell Fruit  Co.,   142   Cal.   643,   76  P.  484. 

Note.  As  between  a  purchaser  of  land 
on  foreclosure  sale  and  the  mortgagor's  ten- 
ant, crops  planted  by  the  latter  and  mature 
when  the  sheriff's  deed  is  executed  do  not 
pass.  Heoht  v.  Dettman,  56  Iowa,  679,  41 
Am.  Rep.  131.  And  see  Howell  v.  Schenck, 
14  N.  J.  Law,  89;  Shepard  v.  Philbrick,  2 
Denio  [N.  T.)  174;  Jones  v.  Thomas,  8  Blackf. 
[Ind.]  428,  when  crops  were  not  mature. 
But  compare  Lane  v.  King,  8  Wend.  [N.  T.] 
584,  24  Am.  Deo.  105.  In  McLean  v.  Bover, 
24  Wis.  295,  1  Am.  Rep.  185,  it  was  held  that 
one  who  recovers  in  ejectment  is  entitled 
to  a  crop  partly  cut  and  partly  uncut,  which 
was  planted  after  the  action  was  commenced, 
citing  Doe  v.  Wethericke,  3  Bing,  21;  Hodg- 
son V.  Gasoolgne,  5  Barn.  &  Aid.  88.  See, 
also,  Rankin  v.  Kinney,  7  Bradw.  [111.]  215; 
Glllett  V.  Balcom,  6  Barb.  [N.  T.]  370.— Note 
to  Hecht  V.  Dettman  [Iowa]  41  Am.  Rep. 
181. 

94.  Though  the  crop  be  matured.  Fire- 
baugh  V.  Divan,  207  111.  287,  69  N.  E.  924. 
Compare  Meffert  v.  Dyer  [Mo.  App.]  81  S. 
W.  643,  containing  statement  of  an  incon- 
sistent rule.  Instruction  to  this  effect  was 
proper  where  only  the  landlord's  share  was 
In  question.  Abbott  v.  Abbott  [Kan.]  75  P. 
1040.  A  reservation  of  "all  the  hay"  means 
future  crops  and  not  hay  in  the  loft.  Howe 
V.  Collins,  98  Me.  445,  57  A.  587. 

Xote:  A  crop  is  considered  as  growing 
from  seed  time  until  it  is  harvested  (Wil- 
kinson V.  Ketler,  69  Ala.  435),  and  passes  by 
a  sale  of  the  land  unless  reserved  (Crews  v. 
Pendleton,  1  Leigh  [Va.]  297,  19  Am.  Dec. 
750-  Turner  V.  Cool,  23  Ind.  56;  Gibbons  v. 
Dillingham,  10  Ark.  9,  50  Am.  Dec.  233; 
Coman  v.  Thompson,  47  Mich.  22,  41  Am. 
Rep  706;  Wilkins  v.  Vashbinder,  7  Watts 
[Pa]  378).  And  see  Pitts  v.  Hendrix,  6  Ga. 
452  where  a  growing  crop  laid  by  before 
maturity  was  held  to  have  passed.  In  Back- 
enstoss  v.  Staler,  33  Pa.  251,  75  Am.  Dec.  592, 
It  was  held  that  growing  crops  were  person- 
alty but  passed  as  an  appurtenant  unless 
reserved,  citing  Bear  v.  Bitzer,  16  Pa.  178, 
and  a  crop  of  grain  was  held  not  to  pass  in 


Smith  V.  Johnstone,  1  Pen.  &  W.  [Pa.l  471, 
21  Am.  Dec.  404. — From  note  to  Dickey  v. 
Waldo   [Mich.]    23  L.  R.  A.  449. 

95.  Under  Civ.  Code  1895,  §  3546,  until 
such  time  he  may  recover  the  crop  from  a 
vendee  of  the  purchaser.  Butler,  Stevens  & 
Co.  V.  Georgia  &  A.  R.  Co.  [Ga.]  47  S.  E. 
320.  A  planter  Is  one  engaged  in  the  busi- 
ness  of  producing  crops   from   the   soil.     Id. 

96.  Where  landlord  was  to  have  one-half 
of  certain  crops,  the  tenant  was  entitled  to 
the  whole  of  any  crop  not  specified.  In  re 
Luckenbill,  127  F.  984.  Written  lease  can- 
not be  varied  by  parol.  Id.  Where  a  tenant 
executes  a  trust  deed  authorizing  the  trus- 
tee to  obtain  possession  of  his  share  after 
condition  broken,  the  trustee  could  maintain 
replevin  against  the  landlord.  Alexander  v. 
Zeigler  [Miss.]   36  So.  536. 

97.  Under  Code  §§  1754,  1755,  his  widow 
after  the  crop  has  tieen  allotted  to  her  as  a 
portion  of  her  year's  support  under  the  stat- 
ute may  maintain  conversion  on  the  lessor's 
refusal  to  deliver.  Parker  v.  Brown  [N.  C] 
48  S.  B.  657.  Under  a  lease  providing  that 
the  lessor  should  furnish  seed  and  the  lessee 
the  labor,  the  crop  to  be  divided  where  the 
lessee  died  after  planting  but  before  harvest, 
his  personal  representatives  can  recover  his 
interest  less  damage  caused  by  his  death. 
Id.  Instruction  to  this  effect  held  proper. 
Id.  After  the  landlord  recognized  the 
widow's  right,  on  gathering  the  crop,  he 
held  a  portion  of  it  in  trust  for  her.  Id. 
Even  though  at  the  time  demand  therefor 
was  made,  the  crop  had  not  been  harvested 
Id. 

98.  One  who  buys  a  tenant's  crop  know- 
ing it  to  have  been  grown  on  demised  prem- 
ises incurs  a  liability  to  the  landlord  under 
Rev.  St.  1899,  §  4123,  but  is  not  guilty  of 
conversion  unless  he  knew  of  the  landlord's 
lien.  Crane  v.  Murray  [Mo.  App.]  80  S.  W. 
280. 

99.  Wadge  v.  Kittleson,  12  N.  D.  452,  97 
N.  W.  856,  citing  other  authorities. 

100.  A  reservation  thereof  in  a  deed  of 
her  interest  reserves  nothing  as  against  a 
reversioner.  Garnett  Smelting  &  Develop- 
ment Co.  V.  Watts   [Ala.]   37  So.   201. 

101.  Title  remains  in  the  government  un- 
til final  proof.  Anderson  v.  Wilder  [Miss.l 
35  So.   875. 

lOa.  A  part  of  the  crop  had  been  misap- 
propriated by  one.  Sowles  v.  Martin  EVt.] 
56  A.  979.  A  purchaser  from  the  tenant  was 
a  proper  party.     Id. 
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J  1.  The  Power  of  the  State  and  Delesa- 
tlons  of  It  (1189). 

§  a.  Pnrpoaes  and  TTseB  of  a  Public  Charw 
acter  (1190). 

§  3.  Property  Liable  to  Appropriation  and 
E^state  Therein  Which  may  be  Acquired 
(1191)..  Property  Exempt  by  Law  (1192). 
Property  in_  Actual  and  Necessary  Use  for  a 
Public  Purpose  (1192).  Statutory  Authority 
to  Petitioner  to  Choose  His  Own  Location 
(1193).  Use  or  Estate  Which  may  be  Exer- 
cised (1193). 

§  4.  What  Is  a  "Taking"  or  "Injuring"  of 
Property  (1193).  Establishment  or  Vacation 
of  Streets  (1195).  Establishment  or  Change 
of  Street  Grade  (1196).  Railroads  or  Other 
Ways  or  Structures  on  City  Streets  (1195). 
Use  of  Rural  Highways  for  Purposes  Other 
Than  General  Public  Travel  (1196).  Erec- 
tion of  Public  Viaducts  and  Bridges   (1196). 

S  6.  Right  of  Appropriation  as  Dependent 
on  Compensation,  Payment,  Deposit,  or  Of- 
fer to  Purchase  (1196).  Necessity  of  Pay- 
ment of  Compensation  or  Deposit  in  Court 
Before  Taking  Property  (1196).  Necessity 
of  Securing  Consent  or  Offer  to  Purchase 
(1197).  Release  or  Waiver  of  Damages 
(1197). 

§  6.  Meaanre  and  Sufficiency  of  Compen- 
sation (1197),  Benefits  (1198).  Particular 
Elements  of  Damage  (1199).  Accrual  and 
Period  of  Damages  (1200).  Taking  Rights 
in  Public  Ways  (1200).  Estate  or  Interest 
Appropriated  (1200).  Sufficiency  of  Dam- 
ages (1200). 

§  7.  "Who  la  Liable  for  Compensation 
(1200). 

§  8.  Condemnation  Proceedings  In  Gener- 
al (1200).  Conditions  Precedent,  Discontinu- 
ance or  Abandonment  (1201).  Parties;  Bond 
(1201). 

i  e.     Jurisdiction    (1202). 


S  10.  Appllcatlona)  Petitions;  Pleadings 
(1202). 

§  11.  Process)  Notice;  Citation,  Publica- 
tion (1202), 

§  12.  Hearing  and  Determination  of  Right 
to  Condemn   (1202). 

§  13,  Commissioners  or  Other  Tribunal  to 
Assess  Diunages;  Trial  by  Jury   (1202), 

§  14.  The  Trial,  or  Inquest,  and  Hearings 
on  the  Q.uestlon  of  Damages  (1203),  Admis- 
sibility of  Evidence  (1203),  Witnesses 
(1204).  Sufficiency  of  Evidence  (1204).  In- 
structions (1204). 

§  IS,  VieTT  of  Appropriated  Premises 
(1204). 

§  16.  Verdict,  Report  or  Award;  Judgment 
Thereon,  and  Lien  and  Knforcement  of 
Judgment   (1204). 

§  17.     Costs  and  Expenses  (1205). 

§  18.  Review  of  Condemnation  Proceed- 
ings (1205).  Right  to  Appeal  (1205).  Deci- 
sions Reviewable  (1206).  Remedy  for  Re- 
view; Certiorari  (1205).  Saving  Questions 
for  Review  (1205).  Bringing  up  the  Cause; 
Record  (1206).  Scope  of  Review  (1206). 
Trial  or  Hearing  (1206).  Decision  and  De- 
termination   (1206). 

§  19.  Remedy  of  Owner  by  Action  or  Suit 
(1206). 

A.  Actlpns   for  Tort,   Damages,   or  Tres- 

pass; Recovery  of  Property   (1206). 

B.  Suits   in  Equity;   Injunction    (1207). 

§  20.  Payment  and  Distribution  of  Sum 
ATvarded;  Title  or  Interest  Requiring  Com- 
pensation  (1208). 

§  21,  Ownership  or  Interest  Acquired 
(1209). 

§  22,  Transfer  of  Possession  and  Passing 
of  Title  (1209). 

§  23,  Relinquishment  or  Abandonment  of 
Rights  Acquired  (1210). 


§  1.  The  power  of  the  state  and  delegations  of  it.^ — The  power  of  eminent 
domain  is  inherent  in  every  sovereignty,^  is  inalienable,'  and  exists  independent 
of  and  before  constitutions.*  Since  the  legislature  cannot  in  every  case  supervise 
condemnation,  it  m^y  confer  the  power  upon  agencies;"  but  the  power  thus  con- 
ferred is  always  strictly  construed,  and  will  not  be  permitted  to  be  exercised  except 
where  it  is  affirmatively  granted.*  The  power  may  be  granted  to  a  foreign  cor- 
poration, but  cannot  be  exercised  by  it  unless  granted.'  The  legislature  has  powei 
to  impose  the  additional  servitude  of  poles  and  wires  on  public  highways  and  turn- 
pikes, the  fee  of  which  is  in  abutting  owners;*  and  the  condemnation  of  particulaj 


1.  See  1  Curr.  L.  1002, 

2.  Chestatee  Pyrites  Co,  v.  Cavenders 
Creek  Gold  Min.  Co.,  119  Ga.  354,  46  S.  E. 
422;  Shively  V,  Lankford,  174  Mo.  535,  74 
S.  W.  835. 

5.  HoUlster  v.  State  [Idaho]  71  P.  641, 
See  1  Curr.  L.  1002,  n.  2. 

4,  6.  Shively  v.  Lankford,  174  Mo.  635,  74 
S.  W,  835;  Chestatee  Pyrites  Co,  v,  Cavenders 
Creek  Gold  Min.  Co.,  119  Ga.  354,  46  S.  B. 
422. 

6.  Chestatee  Pyrites  Co.  v.  Cavender 
Creek  Gold  Min.  Co.,  119  Ga,  354,  46  S.  E. 
422;  Georgia  R.  &  Banking  Co.  v.  Union 
Point,  119  Ga.  809,  47  S.  E.  183,  Power  to  a 
municipality  to  "establish  and  lay  out  new 
streets  as  public  necessity  requires"  does 
not    authorize    it    to    exercise    the    power    of 


eminent  domain  for  that  purpose.  Georgia 
R.  &  Banking  Co.  v.  Union  Point,  119  Ga. 
809,  47  S.  E.  183,  Power  to  require  railroads 
to  make  street  crossings  does  not  authoriz* 
It  to  exercise  the  power  of  eminent  domain 
to  lay  out  new  streets  across  the  right  of 
Tvay.     Id. 

7.  Cannot  be  exercised  by  foreign  corpora- 
tion whose  status  to  exercise  Is  founded  on 
a  violation  of  the  state  law.  Illinois  State 
Trust  Co.  V.  St.  Louis,  etc.,  R.  Co.,  208  111. 
419,  70  N.  E.  357. 

8.  Electric  light.  Brown  v.  Radnor  Tp. 
Elec.  Light  Co.,  208  Pa.  453,  57  A.  904,  In 
Ohio,  a  telephone  company  has  the  right  by 
direct  legislative  grant  to  use  any  and  all 
streets  within  a  municipality.  Fitzsimmons 
Telephone  Co.  v.  Cincinnati,  2  Ohio  N.  P.  (N 
S.)    61. 
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property  may  be  authorized  by  special  act."  Authority  to  have  lands  "laid  out" 
and  appraised  does  not  authorize  taking  by  mere  entry  and  seizure,  but  means  by 
condemnation  proceedings."  Failure  of  the  act  of  congress  to  provide  for  the 
collection  of  assessments  of  benefits  in  street  extension  cases  in  the  District  of 
Columbia  does  not  invalidate  assessments  of  damages  under  the  act.^^ 

Who  may  exercise  the  power.^" — Municipal  corporations,  such  as  cities/'  and 
levee  boards,^*  and  those  private  corporations  whose  business  is  of  a  public  nature, 
such  as  railroad,^"  street  railroad,^"  irrigation,^^  telephone,^'  and  gas^"  companies, 
and  cemetery  companies  and  associations,  are  generally  authorized  to  exercise  the 
power,^*  and  while  foreign  corporations  caimot  exercise  the  power  rmless  expressly 
authorized,^^  authority  may  be  conferred  upon  them.^^ 

§  2.  Purposes  and  uses  of  a  public  character^ — The  purpose  or  use  for 
which  the  property  is  taken  must  be  public,^*  and  whether  or  not  the  use  is  public 
is  a  question  of  law,"^  though  the  determination  of  the  legislature  on  the  question 
is  presumptively  correct.^*    A  city  may  be  invested  with  authoritj^  to  condemn 


9.  Starr  Burying  Ground  Ass'n  v.  North 
Lane  Cemetery  Ass'n   [Conn.]   58  A.   467. 

10.  Town  of  Littleton  v.  Berlin  Mills  Co. 
[N.  H.]  58  A.  877. 

11.  Todd  V.  Macfarland,  20  App.  D.  C.  176. 

12.  See  1  Curr.  L.  1003. 

13.  City  of  Dallas   v.  Hallock,   44  Or.   246, 

75  P.   204;   State  v.   Superior  Court   of  King 
County  [Wash.]   77  P.  382. 

14.  A  board  of  levee  inspectors  is  a  "cor- 
poration" within  the  eminent  domain  act  of 
Arkansas.  Archer  v.  Board  of  Levee  In- 
spectors, 128   F.  125. 

16.  The  lessee  of  the  property  and  fran- 
chises of  a  railroad  company  may  exercise 
the  power  for  the  lessor,  though  practically 
for  the  lessee's  own  benefit.  Glaser  v.  Glen- 
wood  K.  Co.,  208  Pa.  328,  57  A.  713.  See  1 
Curr.  L.  1004,   n.  19. 

16.  Tounkln  v.  Milwaukee  Light,  Heat  & 
Traction  Co.    [Viris.]    98  N.  'W.   215. 

IT.  Corporation  organized  under  Tex.  Rev. 
St.  1895,  art.  642,  subd.  23,  for  irrigation, 
milling,  navigation  and  stock  raising  may 
exercise  the  power  under  arts.  704,  3125,  3126. 
Borden  v.  Trespalaclos  Rice  &  Irrigation  Co. 
[Tex.  Civ.  App.]   82  S.  W.  461. 

18.  Pennsylvania  Tel.  Co.  v.  Hoover  [Pa.] 
58  A.  922;  New  Union  Tel.  Co.  v.  Marsh,  96 
App.  Div.  122,  89  N.  T.  S.  79. 

19.  Corporations  organized  for  the  pro- 
duction and  distribution  of  natural  gas  may 
exercise  the  power.  City  of  Lia  Harpe  v. 
Elm  Tp.  Gas,  Light,  Fuel  &  Power  Co.  [Kan.] 

76  P.   448. 

20.  Starr  Burying  Ground  Ass'n  v.  North 
Lane  Cemetery  Ass'n  [Conn.]  58  A.  467. 
Cemetery  corporations  are  public  In  New 
York  and  entitled  to  exercise  the  right.  In 
re  Lyons  Cemetery  Ass'n,  93  App.  Dlv.  19, 
86  N.  T.  S.  960. 

ai.  Foreign  private  mining  company  can- 
not In  Georgia  under  Pol.  Code  1895,  §§  650- 
657.  Chestatee  Pyrites  Co.  v.  Cavenders 
Creek  Gold  Min.  Co.,  119  Ga.  354,  46  S.  B. 
422. 

22  Illinois  State  Trust  Co.  v.  St.  Louis, 
etc.  R.  Co.,  208  111.  419,  70  N.  E.  357.  For- 
ei°-n  telegraph  and  telephone  companies. 
Cumberland  Tel.  &  T.  Co.  v.  Morgan's  Louis- 
iana &  T.  R.  &  S.  S.  Co.,  112  La.  287.  36  So, 
352. 

2.<t.     See  1   Curr.  L,  1004, 


24.  Branch  track  to  private  manufactur- 
ing plant  may  be.  Ulmer  v.  Lime  Rook  R. 
Co.,  98  Me.  579,  57  A.  1001.  See  1  Curr.  L. 
1006,  n.  36,  43.  State  v.  Toledo  *R.  &  Terminal 
Co.,  24  Ohio  Circ.  R.  321.  Branch  track  to 
warehouse.  Stookdale  v.  Rio  Grande  West- 
ern R.  Co.  [Utah]  77  P.  849.  Branch  track 
to  mine  is.  New  York  Min.  Co.  v.  Midland 
Min.  Co.  [Md.]  58  A.  217.  See  1  Curr.  L. 
1006,  n.  36.  Branch  track  to  quarry  is. 
Francis  Jones  &  Co.  v.  Venable,  120  Ga.  1,  47 
S.  B.  549.  See  1  Curr.  L.  1006,  n.  36.  Con- 
struction and  operation  of  roads  and  tram- 
ways for  the  development  and  working  of 
mines  Is  public.  Highland  Boy  Gold  Min. 
Co.  V.  Strickley  [Utah]  78  P.  296.  Use  of 
public  electric  light  and  power  company  is. 
Rockingham  County  Light  &  Power  Co.  v. 
Hobbs  [N.  H.]  58  A.  46.  Private  use  of 
land  for  burial  ground  may  be  but  is  not 
strictly  so.  Starr  Burying  Ground  Ass'n  v. 
North  Lane  Cemetery  Ass'n  [Conn.]  58  A. 
467.  Right  to  flsh  in  inland  lake  Is  not. 
Albright  V.  Sussex  County  Lake  &  Park 
Commission  [N.  J.  Err.  &  App.]  67  A.  398. 
See  1  Curr.  L.  1007,  n.  55.  Taking  right  ot 
way  for  water  to  irrigate  a  private  farm  is. 
Nash  V.  Clark,  27  Utah,  58,  75  P.  371.  The 
Washington  statute  providing  for  the  exer- 
cise of  the  power  for  irrigation  has  a  suffi- 
cient title  and  provides  sufficient  notice  to 
constitute  due  process  of  law  [Laws  1899,  p: 
261,  c.  131].  Weed  v.  Goodwin  [Wash.]  78 
P.  36.  Texas  act  March  19,  1895,  providing 
for  irrigation  companies  Is  valid  and  creates 
a  public  use.  Borden  v.  Trespalaclos  Rice 
&  Irr.  Co.  [Tex.  Civ.  App.]  82  S.  W.  461.  A 
drainage  ditch  is  public,  though  the  over- 
flowed area  is  only  150  acres.  Laguna 
Drainage  Dist.  v.  Charles  Martin  Co.  [Cal.] 
77  P.  933.  A  road  chiefly  valuable  to  ap- 
plicant may  be  public.  Heninger  v.  Peery 
[Va.]  47  S.  B.  1013.  An  act  for  opening 
private  ways  held  unconstitutional  [Gen. 
St.  1901,  §§  6053-6055].  Clark  v.  Mitchell 
County  Com'rs   [Kan.]   77  P.  284. 

25.  Rockingham  County  Light  &  Power 
Co.  v.  Hobbs.  72  N.  H.  531,  58  A.  46;  Ulmer 
V.  Xilme  Rook  R.  Co.,  98  Me.  579,  57  A.  1001; 
City  of  Dallas  v.  Hallock,  44  Or.  246,  75  P 
204. 

26.  Ulmer  v.  Lime  Rook  R.  Co.,  98  Me  579 
S7   .5,.  1001. 
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lands  and  riparian  rights  for  a  system  of  waterworks,"  and  cities  of  the  first  class 
in  Washington  may  condemn  property  for  the  maintenance  of  electric  light  plants." 
Where  a  city  is  proceeding  to  acquire  lands  and  riparian  rights  for  waterworks, 
it  is  immaterial  to  a  landowner  whether  provision  has  been  made  by  tax  for  de- 
fraying the  expense,  or  by  pledging  the  tolls  for  supplying  water."*  The  New 
York  statute  declaring  Deer  EiTcr  a  public  highway  for  floating  logs  and  timber 
and  providing  for  the  assessment  of  damages  to  riparian  owners  is  not  invalid,  aa 
limiting  the  use  to  condemnation  petitioners.'"  A  private  corporation  in  Wash- 
ington has  no  power  to  exercise  the  right  of  eminent  domain  to  acquire  the  right 
to  float  logs  in  a  stream  by  means  of  dams  at  times  when  it  is  not  navigable  for 
the  purpose  in  its  ordinary  state."^  Where  an  electric  street  railway  runs  through 
a  coimtry  so  sparsely  settled  that  the  traflSc  along  the  highway  would  not  support 
it,  the  construction  is  not  a  public  necessity  and  the  power  of  eminent  domain 
cannot  be  exercised  by  it.'* 

§  3.  Property  liable  to  appropriation  and  estate  therein  which  may  he  ac- 
quired.^^ — The  question  of  the  necessity,  propriety,  and  expediency  of  appropriat- 
ing a  given  property  to  a  proposed  public  use  and  the  extent  to  which  it  shall  be 
taken  rest  whoUy  in  legislative  discretion,  subject  only  to  the  restraint  that  just 
compensation  shall  be  made.'*  A  city  cannot  condemn  railroad  lands  and  so  se- 
cure the  removal  of  tracks,  nor  can  a  railroad  company  condemn  its  own  lands."* 
Lands  of  the  state  cannot  be  condemned  by  a  public  agency  of  the  state.''  Where 
land  is  deeded  to  a  railroad  company  for  a  right  of  way,  reserving  a  ferry  landing 
and  right  of  way,  the  company  can  afterwards  condemn  the  right  of  way  and 
landing.'^  Where  a  statute  authorizes  a  railroad  company  to  condemn  the  right 
of  crossing  a  canal  in  which  the  state  is  financially  interested  and  which  is  in  the 
custody  of  the  court,  it  should  be  permitted  to  institute  proceedings  without  in- 
terference from  the  trustees  appointed  by  the  court  to  manage  the  canal.'^  An 
electric  street  railroad  cannot  exercise  the  power  as  to  the  additional  servitude  of 
interurban  traffic,  though  that  is  the  only  desired  right  it  has  to  obtain.^'  Tele- 
phone companies  have  no  right  of  eminent  domain  in  Pennsylvania  over  the  lands 
of  private  owners,*"  but  in  New  York,  a  telephone  company  may  condemn  the 


27.  City  of  DaUas  v.  Hallock,  44  Or.  246, 
75    P.     204. 

28.  Ordinance  held  sufficient.  State  v. 
Superior  Court  of  King  County  [Wash.]  77 
P.  382. 

B9.  City  of  Dallas  v.  Hallock,  44  Or.  246, 
75  P.   204. 

30.  Laws  1903.  p.  1240,  c.  565.  In  re  Vend- 
er, 90  App.  Div.  262,  85  N.  T.  S.  741. 

31.  Matthews  v.  Belfast  Mfg.  Co.  [Wash.] 
77   P.  1046. 

32.  Hartshorn  v.  Illinois  "Valley  Traction 
Co.,  210  111.  609.   71  N.  B.  612. 

33.  See  1  Curr.  L..  1006. 

34.  City  of  Dallas  v.  Hallock,  44  Or.  246, 
75  P.  204;  Atlantic  &  B.  R.  Co.  v.  Penny,  119 
Ga.  479,  46  S.  B.  665.  A  statute  authorizing 
condemnation  to  widen  railroads  is  not  un- 
constitutional for  Indeflniteness  in  falling  to 
limit  them  to  a  specific  width.  Dryden  v. 
Pittsburgh,  etc.,  K.  Co.,  208  Pa.  316,  57  A. 
710.  The  levee  board  In  Louisiana  is  in- 
vested with  large  powers  and  broad  discre- 
tion In  determining  the  area  of  land  needed 
in  constructing  new  levees  or  repairing  old. 
Board  of  Levee  Com'rs  Orleans  Levee  Dist 
V  Jackson's  Estate  [La.]  36  So.  912  Espe- 
cially where  Its  action  Is  founded  on  the 
action  of  the  state  board   of  engineers.     Id. 


Its  determination  Is  not  conclusive,  however, 
and  a  landowner  Is  entitled  to  show  that 
more  land  than  is  in  fact  needed  is  being 
expropriated  to  the  great  damage  of  the 
owner.     Id. 

35.  Compejisatlon  to  a  private  Individual 
for  ^he  loss  Incident  to  a  railroad  company's 
removal  of  a  switch  over  its  own  lands, 
maintained  by  contract  with  such  individual 
for  his  benefit,  cannot  be  given  by  way  of 
condemnation  proceedings  Instituted  by  the 
city  under  arrangement  with  which  the  re- 
moval was  made  or  by  the  company  Itself. 
Since  conceding  that  the  Individual  In  ques- 
tion has  an  easement  in  the  lands,  the  city 
has  no  power  to  condemn  railroad  lands, 
nor  can  the  company  condemn  Ms  own  lands. 
Swift  V.  Delaware,  etc.,  R.  Co.  [N.  J.  Bq.) 
57  A.  456. 

30.  People  V.  Sanitary  Dlst.  of  Chicago, 
210  in.   171,   71  N.  B.   334. 

37.  Kenny  v.  Pittsburg,  etc.,  R.  Co.,  208 
Pa.   30,   57  A.  74. 

38.  Chesapeake  &  O.  Canal  Co.  v.  Western 
Md.   R.   Co.    [Md.]    58   A.    34. 

39.  Tounkln  v.  Milwaukee  Light,  Heat  & 
Traction   Co.   [Wis.]    98  N.   W.  215. 

40.  Pennsylvania  Telephone  Co.  v.  Hoover 
[Pa.]   58  A.  922. 
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right  to  maintain  its  poles  and  wires  in  a  street,  the  fee  of  which  is  in  the  abutting 
owners.*^  Where  a  cemetery  corporation  is  authorized  to  acquire  land  forming 
"one  continuous  tract,"  the  fact  that  the  additional  tract  it  is  proposed  to  con- 
demn is  separated  from  the  original  plot  by  a  public  highway  is  immaterial.*''  The 
right  to  fish  in  an  inland  lake  cannot  be  taken  because  the  supply  of  fish  therein 
is  so  small  as  to  be  incapable  of  meeting  a  public  demand,  and  the  object  of  ac- 
quiring such  a  right  is  not  use  which  implies  utility,  but  mere  sport  or  pastimel*' 
A  city  in  Washington  may  condemn  property  for  an  electric  light  plant  outside 
the  city  limits." 

Property  exempt  by  law.*'^ — A  railroad  company  in  Pennsylvania  cannot  con- 
demn a  dwelling  house  for  origiaal  right  of  way,*'  but  may  for  widening  a  right 
of  way  already  in  existence.*' 

Property  in  acttial  and,  necessary  use  for  a  public  purpose.*^ — It  is  a  general 
rule  that  land  acquired  under  the  right  of  eminent  domain  for  a  public  use  can- 
not be  appropriated  to  a  different  public  use  inconsistent  with  that  to  which  it  was 
first  appropriated,  unless  the  intention  of  the  legislature  to  so  appropriate  is 
plainly  expressed;**  but  where  the  new  use  is  not  inconsistent  with  the  old,  au- 
thority to  take  for  the  new  use  may  be  inferred  from  slight  indications  of  inten- 
tion,'"' and  land  in  public  use  may  be  condemned  for  the  same  use  where  its 
present  owner  will  not  need  it  for  a  long  time  to  come,*^  or  where  the  original 
acquirement  was  only  colorable  to  prevent  its  beneficial  use  for  the  same  purpose 
by  others."*  Lands  held  by  a  railroad  company  for  right  of  way  may  be  con- 
demned as  any  other  for  the  purpose  of  crossing  them  with  a  sewer,"*  and  a  road 
can  be  laid  out  over  land  of  a  railroad  company  outside  the  line  of  its  road  and 
within  a  location  acquired  for  railroad  purposes.'**  A  proceeding  to  condemn  land 
of  which  the  state  is  the  owner  is  a  mere  niillity,  since  the  state  cannot  be  sued 
and  in  any  event  would  not  sue  itself."  It  is  competent  for  the  legislature  to 
authorize  the  taking  of  a  waterworks  system  by  the  right  of  eminent  domain,  not- 


41.  New  Union  Tel.  Co.  ▼.  Marsh,  96  App. 
Dlv.  122,  89  N.  T.  S.  79. 

42.  In  re  Lyon's  Cemetery  Ass'n,  93  App. 
Dlv.   19,   86  N.  T.  S.    960. 

43.  Albright  V.  Sussex  County  Lake  & 
Park  Commission  [N.  J.  Err.  &  App.]  67  A- 
398.     See  1  Curr.  L.  1007,  n.  55. 

44.  State  V.  Superior  Court  of  King  Coun- 
ty [Wash.]  77  P.  382. 

45.  See  1  Curr.  L.  1007. 

48.  A  constitutional  provision  empower- 
ing any  association  to  build  a  railroad  be- 
tween any  two  points  In  the  state  does  not 
repeal  by  implication  a  statute  exempting 
dwelling  houses  from  condemnation.  [Pa. 
Const.  1874,  art.  17,  §  1;  Act  Feb.  19,  1849,  § 
10  (P  L  8S)].  Welgold  v.  Pittsburg,  etc.,  R. 
Co.,  208  Pa.  81,  57  A.  188. 

47.  Act  Mch.  7,  1869  (P.  L.  12).  Dryden 
V  Pittsburg  etc.,  R.  Co.,  208  Pa.  316,  57  A. 
710;  Glaser  v.  Glenwood  R.  Co.,  208  Pa.  328, 
67  A.   713. 

48.  See  1  Curr.  L.  1007. 

49  Eldredge  v.  Norfolk  County  Com'rs, 
185  Mass.  186,  70  N.  E.  36.  Land  at  a  rail- 
road crossing  jointly  used  by  both  roads  for 
station  purposes  cannot  be  condemned  by 
one  of  the  roads.  Louisiana,  etc..  R.  Co.  v. 
Vicksburg,  etc.,  R.  Co.,  112  La.  916  36  ^o. 
803  Land  held  and  used  for  a  public  use, 
when  needed  for  a  different  or  inconsistent 
Dubllc  use,  may  be  condemned  for  the  latter 
use  but  a  statute  will  not  be  so  construed 
unless     clearly     applicable.     Starr     Burying 


Ground  Ass'n  v.  North  Lane  Cemetery  Ass'n 
[Conn.]  68  A.  467.  Under  Ohio  statutes,  a 
railroad  proposing  to  appropriate  the  land 
of  another  company  longitudinally  must 
establish  an  urgent  necessity  for  the  land. 
Steubenville  &  T.  R.  Co.  v.  Cleveland  &  P. 
R.   Co.,   2  Ohio  N.  P.   (N.  S.)    45. 

50.  Eldredge  v.  Norfolk  County  Com'rs, 
185  Mass.  186,  70  N.  E.  36.  The  legislature 
has  power  to  interfere  with  property  held 
for  a  public  use,  and  authority  also  to  oc- 
cupy it  for  another  public  use  when  such 
other  public  use  may  be  enjoyed  without 
detriment  to  the  public  or  without  Inter- 
fering with  the  prior  use.  In  re  City  of 
Gloversville,   42  Misc.   559,   87   N.  T.  S.   612. 

51.  Starr  Burying  Ground  Ass'r.  v.  North 
Lane  Cemetery  Ass'n  [Conn.]  58  A.  467. 
Under  the  Ohio  statutes,  where  It  is  abso- 
lutely necessary  for  a  railroad  to  have  the 
land  it  seeks  to  appropriate  in  order  to  build 
its  road,  and  the  railroad  company  owning 
it  will  not  need  it  for  a  long  time  to  come, 
the  right  to  appropriate  exists.  Steuben- 
ville &  T.  R.  Co.  V.  Cleveland  &  P.  R.  Co 
2  Ohio  N.  P.   (N.  S.)    45. 

5a.  Starr  Burying  Ground  Ass'n  v.  North 
Lane  Cemetery  Ass'n  [Conn.]  58  A.  467. 

53.  In  re  City  of  Gloversville,  42  Misc. 
559,  87  N.  Y.    S.  612. 

54.  Eldredge  v.  Norfolk  County  Com'rs, 
185  Mass.  186,  70  N.   B.    36. 

55.  People  V.  Sanitary  Dist.  of  ChicagOL 
210  III.  171,  71  N.  B.  334. 
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withstanding  existing  contracts  with  the  municipality  for  which  aUowauCe  may 
be  made  in  awarding  damages."" 

Statutory  authority  to  petitioner  to  choose  his  own  location.^'' — ^That  another 
suggested  location  is  better  adapted  to  the  purpose  is  unavailing,  for  except  as 
specially  restricted  by  the  legislature,  those  invested  with  the  power  of  eminent 
domain  for  a  public  purpose  can  make  their  own  location  according  to  their  own 
views  of  what  is  best  or  expedient,  and  this  discretion  cannot  be  controlled  by  the 
courts  unless  clearly  abused."'  Whether  a  railroad  company  in  Georgia  will  take 
a  strip  200  feet  wide  or  less  for  its  right  of  way  is  left  to  its  own  discretion,""  and 
the  amount  of  land  it  will  take  for  terminals,  stations-  and  the  like  is  also  pri- 
marily withia  its  own  discretion,  subject  to  control  by  the  courts  in  case  of  abuse.'" 
A  statute  authorizing  the  use  of  the  power  of  eminent  domain  by  railroad  com- 
panies for  the  purpose  of  widening  their  rights  of  way  is  not  invalid  because  no 
limit  of  width  is  set." 

TJse  or  estate  which  may  he  exercised.''^ — A  telephone  company  seeking  to 
condemn  the  right  to  erect  poles  and  wires  in  a  street  in  front  of  an  owner's  prop- 
erty should  only  be  permitted  to  acquire  an  easement  for  that  purpose.*' 

§  4.  What  is  a  "taking"  or  "injuring"  of  property.'* — ^Any  substantial  in- 
terference with  private  property  which  destroys  or  materially  lessens  its  value,  or 
by  which  the  owner's  right  to  its  use  and  enjoyment  is  in  any  substantial  degiee 
abridged  or  destroyed,  is  a  taking  requiring  compensation,'"  though  the  title  and 
possession  of  the  owner  remain  undisturbed."  Where  a  municipal  corporation,  in 
pursuance  of  proper  legislative  authority,  grants  a  valid  franchise,  privilege,  or 
■right  to  use  or  occupy  a  public  street,  common,  or  levee,  or  navigable  waters  ad- 
jacent thereto  for  a  public  purpose,  such  as  the  construction  and  maintenance  of 
wharves  in  aid  of  commerce,  water  tanks  for  use  in  sprinkling  streets,  telegraph 
and  telephone  poles,  railway  tracks  and  the  like,  and  the  grantee,  in  reliance  on 
such  grant,  expends  money  in  the  prosecution  of  his  enterprise,  he  thereby  acquires 
a  property  interest  or  right  which  can  only  be  taken  away  under  the  power  of 
eminent  domain  and  after  proper  compensation."  The  purpose  or  use,  however, 
for  which  the  license  is  granted  must  be  public,  and  where  the  use  is  clearly  pri- 
vate, as  vault  privileges  under  the  street  in  favor  of  an  abutting  owner,  no  ease- 
ment arises  and  the  license  may  be  withdrawn  by  the  municipality  at  any  time."" 
The  fixing  of  a  maximum  rate  to  be  charged  for  a  public  utility  may  be  a. taking," 


56.  city  of  Leavenworth  v.  Leavenworth 
City  &  Ft.  L.  Water  Co.  [Kan.]  76  P.  451. 
See,  also,  City  of  Santa  Barbara  v.  Gould 
[Cal.]    77  P.   151. 

Note;  To  the  same  effect,  see  In  re  City 
of  Brooklyn,  143  N.  T.  596,  38  N.  B.  983; 
Long  Island  Water  Supply  Co.  v.  Brooklyn, 
166  U.   S.   685,  17  S.   Ct.   718. 

57.  See  1  Curr.  L.  1008. 

58.  2  Lewla,  Bm.  Dom.  (2d  Ed.)  891. 
City  of  Dallas  v.  Hallook,  44  Or.  246,  7B  P. 
204.  See  1  Curr.  L.  1009,  n.  71.  Board  of 
Levee  Com'rs  v.  Jackson's  Estate  [La.]  36 
So.   912. 

69,  60.  Atlantic  &  B.  R.  Co.  v.  Penny,  119 
Ga.  479,   46  S.  E.   665. 

61.  Dryden  v.  Pittsburg,  etc.,  R.  Co.,  208 
Pa,  316,   57  A.  710. 

62.  See  1  Curr.  L.    1009. 

63.  New  Union  Tel.  Co.  v.  Marsh,  96  App. 
Dlv.  122,   89   N.  T.   S.   79. 

64.  See  1  Curr.  L.  1009. 

65.  Stookdale  v.  Rio  Grande  Western  R. 
Co.  [Utah]  77  P.  849.  In  Pennsylvania,  dam- 
ages to  abutting  property  caused  by  a  local 


Improvement  may  be  recovered  for  all  in- 
juries the  direct,  immediate  and  necessary 
or  unavoidable  consequences  of  the  act  of 
eminent  domain  itself,  irrespective  of  care 
or  negligence.  Sewer.  Removal  of  lateral 
support  to  Injury  of  house.  Pyfe  v.  Turtle 
Creek  Borough,  22  Pa.  Super.  Ct.  292. 

66.  Stockdale  v.  Rio  Grande  Western  R. 
Co.   [Utah]   77  P.   849. 

67.  Mead  V.  Portland  [Or.]  76  P.  347,  cit- 
ing 1  Dillon,  Mun.  Corp.  (4th  Ed.)  §§  110, 
111;  29  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  69; 
Portland  &  W.  V.  R.  Co.  v.  Portland,  14  Or. 
188,  12  P.  265,  58  Am.  Rep.  299;  Savage  V. 
Salem,  23  Or.  381,  31  P.  832,  37  Am.  St.  Rep. 
688,  24  L.  R.  A.  787;  City  of  Des  Moines  v. 
Chicago,  etc.,  R.  Co.,  41  Iowa,  569;  Phlllips- 
burg  El.  Co.  V.  Phillipsburg,  66  N.  J.  Law, 
605,  49  A.  445;  Langdon  v.  New  York,  105 
N.  T.  419,  11  N.  E.  829;  Klngsland  v.  New 
York,  110  N.  Y.   569,  18  N.  E.   435. 

68.  Lincoln  Safe  Deposit  Co.  v.  New  York 
88  N.  Y.  S.  912. 

69.  Boise  City  Irrigation  &  Land  Co.  v. 
Clark  tC.  C.  A.]  131  P.  415;  Stanislaus  Coun- 
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but  an  assessment  for  a  local  improvement  is  not  an  invalid  taking  unless  it  is  out 
of  all  proportion  to  the  benefits  conferred,""  and  a  public  nuisance  may  be  abated, 
and  the  benefits  of  the  abatement,  if  accruing  to  the  owner  of  the  land  upon 
which  it  is  situated,  may  be  assessed  against  such  owner,  without  making  such 
abatement  an  exercise  of  the  power  of  eminent  domain.'^  Eight  of  way  over 
lands  belonging  to  the  public  school  fund  of  the  state  may  be  granted  to  railroads 
in  Texas  without  payment,'^  and  no  exercise  of  the  power  of  eminent  domain  is 
necessary  where  a  railroad  company  desires  to  lay  water  conduits  along  its  own 
right  of  way  and  across  city  streets,  to  supply  its  own  buildings  with  water."  The 
extension  by  the  legislature  of  the  boundaries  of  a  municipal  corporation  cannot 
be  a  taking.'*  A  street  railroad  company  may  be  compelled  to  extend  its  tracks 
along  certain  streets.'^  Where,  relying  on  a  contract  and  the  lease  of  a  city's 
water  rights,  a  private  owner  has  perfected  a  water  system  and  installed  distribut- 
ing appliances  at  great  expense,  a  decree  holding  the  contract  void  and  adjudging 
the  property  to  "he  in  the  city  takes  the  private  owner's  property  without  compen- 
sation."    Cases  discussing  particular  injuries  are  collected  in  the  note." 


ty  V.  San  Joaquin  &  K.  River  Canal  &  Irr. 
Co..  192  U.  S.  201.  48  Law.  Ed.  406. 

TO.     McMillan  v.  Butte  [Mont]  76  P.  203. 

Tl.  Drainage  of  swamp.  Rude  v.  St. 
Marie    [Wis.]    99   N.  "W.    460. 

72.  Texas  Cent.  R.  Co.  v.  Bowman  [Tex.] 
79  S.   W.   295. 

73.  City  of  Canton  v.  Canton  Cotton  Ware- 
house Co.   [Miss,]    36  So.  266. 

74.  City  of  Little  Rook  T.  North  Little 
Rock   [Ark.]   79  S.  W.  785. 

75.  Metropolitan  R.  Co.  V.  Macfarland,  20 
App.  D.  C.   421. 

7e.  Ogden  City  v.  Bear  Lake  &  River 
Waterworks  &  Irr.  Co.  [Utah]  76  P.  1069. 

77.  A  statute  providing  for  the  erection 
of  partition  fences  by  public  authority  and 
the  enforcement  of  a  lien  on  the  land  for 
the  cost  thereof  is  not  invalid  as  taking 
property  without  just  compensation  [Burns' 
Rev.  St.  1901,  §§  6564,  6569].  Tomlinson  V. 
Balnaka  [Ind.]  70  N.  B.  155.  For  the  opera- 
tion of  pumping  plants  and  driven  wells  by 
a  city,  whereby  the  water  level  of  lands  is 
lowered  and  their  fertility  decreased,  the 
owner  is  entitled  to  damages,  though  their 
amount  is  difficult  of  ascertainment.  Dinger 
V.  City  of  New  Tork,  42  Misc.  319,  86  N.  T. 
S.  577.  Compare  Westphal  v.  New  Tork, 
177  N.  T.  140,  69  N.  E.  369;  Reisert  v.  New 
Tork,  42  Misc.  275,  86  N.  T.  S.  576.  An  or- 
der for  the  examination  of  the  underground 
workings  of  a  mine,  and  to  permit  the  use 
of  its  machinery  and  appliances  on  paying 
the  cost  of  operation,  is  not  a  taking  with- 
out compensation.  State  v.  District  Court  of 
Silver  Bow  County  [Mont.]  76  P.  206.  Any 
change  of  the  position  of  its  track  on  the 
right  of  way,  or  of  the  position  of  a  county 
highway  on  such  right  of  way,  or  a  change 
from  a  out  to  a  fill,  may  be  made  without 
further  compensation  to  the  owner  of  the 
servient  estate.  Brinkley  v.  Southern  R.  Co., 
135  N.  C.  654,  47  S.  B,  791.  Injury  caused 
property  by  noise,  smoke,  cinders,  and  gas 
from  engines  on  a  railway  near  the  prop- 
erty is  such  "damage"  as  to  require  com- 
pensatloa  by  the  company.  But  it  must  be 
shown  ttjat  the  damage  suffered  is  greater 
than  that  suffered  by  the  public  generally. 
Facts  at  this  case  did  not  show  an  estoppel 


to  claim  compensation.  Missouri,  etc.,  R. 
Co.  V.  Calkins  [Tex.  Civ.  App.]   79  S.   W.  862. 

Pollation  off  streams:  The  discliarge  of 
sewage  into  a  stream  is  a  taking  of  the  low- 
er riparian  owner's  right  to  have  the  stream 
flow  by  or  over  his  land  In  the  natural  man- 
ner. City  of  Waterbury  v.  Piatt  Bros.  &  Co., 
76  Conn.  435,  56  A.  856;  Matheny  v.  Aiken 
[S.  C]  47  S.  E.  56.  The  enforcement  of  a 
rule  by  ,  a  sanitary  board  forbidding  the 
pollution  by  an  upper  riparian  proprietor  of 
any  stream  used  for  water  supply  by  a  city 
is,  in  the  absence  of  a  prescriptive  right, 
not  a  taking  requiring  compensation. 
Sprague  v.  Dorr,   185  Mass.   10,   69   N.  B.   344. 

Mill  dams,  and  floiTngc  of  land:  The  flow- 
age  of  land  by  a  mill  dam  is  a  taking  within 
tlie  power  of  eminent  domain  (Ingram  v. 
Maine  Water  Co.,  98  Me.  566,  67  A.  893), 
but  the  appropriation  of  the  water  of  a 
stream  for  a  mill,  though  interfering  with 
the  natural  rights  of  an  upper  or  lOTver 
riparian  proprietor,  Is  not  (Otis  Co.  v.  Lud- 
low Mfg.  Co.  [Mass.]  70  N.  B.  1009).  The 
enlargement  of  a  bridge  pier  which  deflects 
the  course  of  a  stream,  causing  it  to  over- 
flow and  erode  plaintiff's  land  and  under- 
mine his  house,  is  a  taking.  Barron  v.  Mem- 
phis [Tenn.]  80  S.  W.  832.  But  damages  to 
land  by  flooding  as  the  result  of  revetments 
erected  by  the  United  States  along  the  Mis- 
sissippi to  prevent  erosion  of  the  banks 
from  natural  causes  are  consequential  only 
and  do  not  amount  to  a  taking.  Bedford  v. 
U.  S.,  192  U.  S.  217,  48  Law.  Ed.  414. 

Bnilding  restrictions;  A  prohibition 
against  placing  buildings  within  a  certain 
distance  from  the  street  must  provide  for 
compensation  to  be  valid  (People  v.  Calder, 
89  App.  Div.  503,  85  N.  T.  S.  1015),  and  a 
prohibition  to  erect  bill  boards  on  private 
property  without  regard  to  whether  public 
safety  requires  it  Is  an  attempt  to  take 
without  compensation  (Bill  Posting  Sign 
Co.  V.  Atlantic  City  [N.  J.  Law]    58  A.   342). 

Regrnlatlons  of  railways;  Compelling  a 
railroad  company  to  establish  stations  at 
incorporated  villages  along  Its  line  is  not  a 
taking.  Minneapolis,  etc.,  R.  Co.  v.  Minne- 
sota, 193  U.  S.  53,  48  Law.  Ed.  614.  A  statute 
denouncins  a  penalty  against  a  railroad  fail- 
ing: to  keep  its  right  of  way  clear  of  dry 
vegetation.  In  t&yoT  of  any  one  Injured,  does 
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Estahlishment  or  vacation  of  streets.''^ — Land  taken  for  the  purpose  of  open- 
ing or  widening  a  street  or  highway  thereon  must  be  paid  for,"  and  damages 
caused  thereby  to  land  not  taken  are  allowed.*'  A  street  cannot  be  closed  without 
compensation  to  abutting  owners.*^ 

Establishment  or  change  of  street  graded' — A  change  of  street  grade  result- 
ing in  a  permanent  injury  to  an  abutting  owner's  premises  must  be  compensated.*' 

Railroads  or  other  ways  or  structures  on  city  streets.^* — An  abutting  owner 
on  a  street,  irrespective  of  whether  he  owns  the  fee,  has  the  right  to  be  compen- 
sated for  any  additional  servitude  placed  on  his  property  by  any  use  of  the  high- 
way not  incidental  or  necessary  to  its  full  enjoyment  as  such  by  the  public.*"  An 
elevated  railroad*^  or  a  common  passenger  and  freight  railroad  cannot  be  con- 
structed upon  the  streets  of  a  city  without  permission  of  abutting  lot  owners  first 
had  and  obtained,  or  condemnation  and  payment  of  damages,*^  but  the  construc- 
tion of  a  subway  beneath  city  streets**  or  the  operation  of  a  street  railroad  is  not 
an  additional  servitude,*'  except  where  a  line  extends  from  one  city  through  an- 
other to  a  point  beyond,  in  which  case  the  line  is  an  additional  servitude  on  the 
streets  of  the  intermediate  city.°°  An  electric  light  company  has  no  right  to  set 
a  pole  in  front  of  an  abutting  owner's  property  so  as  to  require  the  trimming  of 
his  shade  trees  withovit  his  eonsent,"'^  and  water  mains  cannot  be  built  in  streets 
by  a  private  corporation  without  compensation  to  the  owner  of  the  soil.°^  The 
consent  of  property  owners  along  the  line  of  a  proposed  street  railroad  is  required 
in  New  Jersey." 


not  devote  private  property  to  private  use. 
McFarland  v.  Mississippi  River,  etc.,  R.  Co., 
175  Mo.  423,  75  S.  W.  152. 

78.  See  1  Curr.  L.   1010. 

79.  Scace  v.  Wayne  County  [Neb.]  100  N. 
W.  149.  The  widening  of  a  street  so  as  to 
encroach  on  abutting  owners  requires  com- 
pensation. Village  of  Watkins  v.  Welch 
Grape  Juice  Co.,  96  App.  Div.  114,  89  N.  T.  S. 
47.  The  laying  out  and  opening  of  a  public 
street  across  the  right  of  way  and  traclt  of 
a  railroad  company  without  the  consent  of 
the  company  Is  a  taking  or  damaging  of  pri- 
vate property  for  a  public  purpose  which  re- 
quires tlie  exercise  of  the  power  of  eminent 
domain.  Georgia  R.  &  B.  Co.  v.  Union  Point, 
119  Ga.  809,  47  S.  E.  183.  Power  to  a  mu- 
nicipal corporation  to  require  railroads  to 
make  crossings  does  not  empower  it  to  open 
new  streets  across  right  of  'wa.y  without 
compensation.     Id. 

SO.  That  a  section  line  crosses  a  farm  is 
immaterial  on  the  question  of  damages  for 
laying  out  a  highway  along  such  line. 
Seaoe  v.  Wayne  County  [Neb.]  100  N.  W. 
1 49.  A  landowner  whose  land  is  not  taken 
is  not  entitled  to  damages  because  of  an 
accumulation  of  surface  water  on  his  land 
on  account  of  the  grade  of  a  parkway.  Mc- 
Sweeney  v.  Com,,  185  Mass.  371,  70  N.  B. 
429. 

81.  Ijaurel  Imp.  Co.  v.  Rowell  [Miss.]  36 
So.   543. 

82.  See  1  Curr.  L.  1010. 

S3.  Swope  V.  Seattle,  35  Wash.  69,  76  P. 
517.  For  changing  the  level  of  a  street 
without  an  ordinance  establishing  or  chan- 
ging the  grade,  a  city  is  liable.  Removal  of 
sidewalk  held  change  of  grade.  Caldwell  v. 
Nashua.    122  Iowa.  179.  97  N.  W.  1000. 

84.  See  1  Curr.  L.  1011. 

85.  PolCB  and  wires  for  Etraet  light  are 
not  additional  servitude,  though  shade  trees 


are  trimmed.  Town  of  Hazlehurst  v.  Mayes 
[Miss.]  36  So.  33;  compare  Malone  v.  Wau- 
kesha Elec.   Light  Co.   [Wis.]    98   N.   W.   247, 

86.  De  Geofroy  v.  Merchants'  Bridge  Ter- 
minal R.  Co.,  179  Mo.  696,  79  S.  W.  386. 

87.  Mordhurst  v.  Ft.  Wayne  &  S.  W.  Trac- 
tion Co.  [Ind.]  71  N.  E.  642;  South  Bound  R 
Co.  v.  Burton  [S.  C]  46  S.  B.  340.  The 
placing  of  a  steam  railway  track  on  a  pub- 
lic street  imposes  an  additional  burden  upon 
it,  for  which  the  abutting  owners  are  en- 
titled to  compensation.  Stockdale  v.  Rio 
Grande  Western  R.  Co.  [Utah]  77  P.  849. 
Though  the  track  is  on  one  side  of  the  street! 
owners  on  both  sides  are  "abutting  owners" 
within  this  rule.  Herzog  v.  Cincinnati,  2  Ohio 
N.  P.  (N.  S.)  17.  A  statute  giving  abutting 
owners  the  right  to  damages  for  the  main- 
tenance of  railway  tracks  in  streets  applies 
where  the  street  becomes  a  city  street  sub- 
sequent to  the  building  of  the  track  [Ky. 
St.  1903,  5  768].  Koch  v.  Kentucky  &  I.  R. 
&  Bridge  Co.  [Ky.]  80  S.  W.  1133.  Per- 
mitting the  building  of  a  switch  track  in  a 
street  will  not  estop  the  abutting  owner 
from   claiming  damages.     Id. 

88.  Sears  v,  Crocker,  184  Mass.  586,  69  N. 
B.   327. 

8».  The  carriage  of  light  express  mat- 
ter, passenger's  baggage,  and  mail  matter 
does  not  constitute  a  good  ground  of  com- 
plaint. Mordhurst  v.  Ft.  Wayne  &  S.  W. 
Traction  Co.  [Ind.]  71  N.  B.  642. 

90.  Younkin  v.  Milwaukee  Light,  Heat  & 
Traction  Co.   [Wis.]   98  N.  W.  215. 

91.  Malone  v.  Waukesha  Elec.  Light  Co. 
[Wis.]  98  N.  W.  247.  Compare  Town  of 
Hazlehurst  v.  Mayes  [Miss.]  36  So.  33. 

92.  Jayne  v.  Cortland  Waterworks  Co.,  42 
Misc.  263,  86  N.  T.  S.  571. 

93.  Wliere  the  statute  requires  consent  of 
abutting  property  owners  before  permission 
shall  be   granted   to  build  a  street   railroad. 
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Use  of  rural  highways  for  purposes  other  than  general  public  travel."' — An 
electric  railway  is  not  an  additional  servitude  on  a  highway,  in  Wisconsin  or  New 
Jersey.""  Telephone  poles  are  an  additional  servitude  in  New  York/*  but  not  in 
Kansas." 

Erection  of  public  viaducts  and  bridges. ^^ — In  New  York  City,  where  new 
station  houses  for  elevated  railroads  occupy  more  of  the  street  than  the  original 
viaduct,  and  tend  to  deprive  landowners  of  their  easements  of  light,  air  and 
access,  the  landowners  are  entitled  to  damages."" 

§  5.  Right  of  appropriation  as  dependent  on  compensation^  payment,  de- 
posit, or  offer  to  purchase. — Compensation  is  necessary,'^  and  the  legislature  can- 
not authorize  the  taking  of  private  property  for  public  use  without  it.^  Where 
a  railroad  terminal  company  is  authorized  to  condemn  lands  below  low  water 
mark  for  a  station  and  to  extend  certain  streets,  it  cannot  avoid  paying  the  state 
for  so  much  of  the  land  as  is  opened  for  streets  on  the  theory  that  the  public 
rights  of  navigation  and  fishery  are  compensated  by  the  new  easement  of  way 
created  by  the  extension  of  the  streets.'  A  statute  making  a  stream  a  public 
highway  and  providing  for  compensation  to  "riparian  owners"  cannot  be  de- 
clared invalid  on  the  ground. that  it  fails  to  compensate  owners  of  the  bed  of 
the  stream  not  "riparian,"  in  the  absence  of  proof  that  there  are  amy  such  own- 
ers.* A  railroad  company  in  Tennessee  acquires  no  rights  by  going  upon  land 
and  commencing  construction  work  without  the  owner's  consent  after  filing  peti- 
tion for  condemnation.' 

Necessity  of  payment  of  compensation  or  deposit  in  court  before  talcing  prop- 
erty.'— Compensation  must  be  paid  or  secured  before  taking,  injury  or  destruc- 
tion,^ and  injunction  will  lie  to  prevent  taking  or  occupancy  where  no  compensa- 
tion has  been  made  and  no  proceedings  had  to  condemn,'  but  the  improvement 


the  consent  of  an  owner  cannot  bind  his 
successors  In  title,  and  where  an  application 
to  the  town  council  Is  denied,  the  consents 
terminate  and  cannot  be  used  on  a  future 
application  without  being  reglven.  Pater- 
son  &  S.  L.  Traction  Co.  v.  Wostbrock  [N.  J. 
Eq.]  56  A.  698.  Consents  are  valid,  though 
executed  before  the  description  and  map  are 
filed  in  the  office  of  the  secretary  of  state, 
but  It  cannot  be  presumed  they  were  given 
with  reference  to  a  defective  map  previously 
filed.  Mercer  County  Traction  Co.  v.  United 
New  Jersey  R.  &  Canal  Co.  [N.  J.  Eq.]  56  A. 
897.  An  agreement  by  the  company  to  give 
a  valuable  option  to  purchase  stock  as  a  con- 
sideration of  the  landowner's  consent  Is  con- 
trary to  public  policy  and  unenforceable. 
Montclalr  Military  Academy  v.  North  Jersey 
St.  R.  Co.  [N.  J.  Err.  &  App.]  67  A.  1050. 
»4.     See  1  Curr.  L.  1012. 

95.  Tounkln  v.  Milwaukee  Light,  Heat  & 
Traction  Co.  [Wis.]  98  N.  W.  215;  Montclalr 
Military  Academy  v.  North  Jersey  St.  R.  Co. 
[N.  J.  Err.   &  App.]   67  A.   1050. 

96.  Gray  v.  York  State  Tel.  Co.,  92  App. 
Div.  89,  86  N.  T.  S.  771. 

97.  McCann  v.  Johnson  County  Telephone 
Co.   [Kan.]   76  P.  870. 

98.  See  1  Curr.  L.  1012.  .    „    „     „ 

99.  Ketcham  v.  New  York  &  H.  R.  Co., 
177  N    T.  247,  69  N.  E.  633. 

1.  Kime  v.  Cass  County  [Neb.]  99  N.  W. 
546-  Swope  v.  Seattle,  36  Wash.  69,  76  P. 
617 '  Nebraska  Drainage  act  held  constitu- 
tional within  the  rule  [Cobbey's  St.  1903,  §§ 
5500-6527).  Morris  v.  Washington  County 
[Neb  ]  100  N.  W.  144.     See  1  Curr.  I*  1012. 


a.  Any  statute  attempting  It  is  void.  En- 
largement of  bridge  pier  deflecting  course  of 
stream  eroding  plaintiff's  land  and  under- 
mining his  house.  Barron  v.  Memphis 
[Tenn.]  80  S.  W.  832.  A  statute  providing 
that  no  damages  shall  be  allowed  for  injury 
to  an  estate  by  the  opening  of  a  street  where 
a  building  shall  have  been  erected  thereon 
after  the  plat  thereof  has  been  filed  is  in- 
valid. St.  1891,  p.  883,  c.  323,  5  9,  and  St. 
1892,  p.  467,  0.  418,  §  4.  But  the  Invalidity 
of  that  portion  of  the  statute  does  not  in- 
validate the  remainder.  Edwards  v.  Bruor- 
ton,  184  Mass.  529,  69  N.  B.  328.  A  statute 
providing  for  compensation  in  a  lump  sum 
or  a  sum  annually  during  continuance  of  the 
use  must  as  to  the  latter  provision  be  con- 
strued as  permissive  on  consent  of  the  land- 
owner, as  otherwise  it  would  be  Invalid. 
City  of  Waterbury  v.  Piatt  Bros.  &  Co.,  76 
Conn.  435,  66  A.  856.  Street  grade.  City  of 
Houston  V.  Bartels  [Tex.  Civ.  App.]  82  S.  W. 
323. 

3.  Commonwealth  v.  Boston  Terminal  Co., 
185  Mass.   281,  70  N.  E.  125. 

4.  In  re  Wilder,  90  App.  DIv.  262,  86  N. 
T.   S.  741. 

5.  Atlanta,  etc.,  R.  Co.  v.  Southern  R.  Co. 
[C.  C.  A.]  131  F.  657. 

6.  See  1  Curr.  L.  1013. 

7.  Klme  v.  Cass  County  [Neb.]  99  N.  W. 
546;  Shevaller  v.  Postal  Tel.  Co.,  22  Pa.  Super. 
Ct.   606. 

8.  Change  of  street  grade.  Swope  v. 
Seattle,  36  Wash.  69,  78  P.  617. 

Hlshwayi     Spurlock  v.  Dornan  [Mo.]   81  S. 
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of  a  street  cannot  be  enjoined  because  mere  consequential  damages  to  abutting 
property  have  not  been  paid.' 

Necessity  of  securing  consent  or  offer  to  pwchase}" — In  order  to  establish 
the  failure  to  agree  required  by  the  Ohio  statute,  it  must  appear  that  an  explicit 
offer  was  made  of  a  definite  amount  of  money  for  a  definite  amount  of  land.^* 

Release  or  waiver  of  damages.^'' — Where  a  landowner  expressly  consents  or 
clearly  acquiesces  in  the  taking  of  right  of  way  over  his  land  for  a  railroad  with- 
out payment,  his  right  to  hold  the  land  is  gone  and  he  has  only  a  personal  claim 
against  the  company  for  the  debt;^'  mere  passive  acquiescence,  however,  will  not 
waive  right  to  compensation,^*  and  the  absence  of  any  agreement  as  to  the  price 
to  be  paid  or  the  manner  of  determining  it  negatives  a  claim  that  the  company 
was  to  be  given  credit,  and  the  owner's  right  can  only  be  extinguished  by  appraisal 
and  payment.*"  The  sale  of  land  to  a  city  for  streets  does  not  bar  a  claim  for  so 
constructing  the  streets  as  to  cut  off  access  to  the  owner's  remaining  property  there- 
from.** A  subsequent  purchaser  may  sue  for  compensation  for  a  railroad  right  of 
way  which  has  not  been  paid  for.*' 

§  6.  Measure  and  sufficiency  of  compensation.^^ — The  fair  cash  market  val- 
ue of  property  taken,*'  and  the  difEerence  between  such  value  immediately  before 
and  after  injury  as  to  property  not  taken,^"  may  be  awarded;  and  to  determine 
this  value,  the  uses  to  which  the  property  is  put  by  the  owner,  or  to  which  it  is 
adapted,  are  to  be  considered,^*  but  not  unless  such  uses  actually  affect  its  present 
value.^^  A  railroad  company  takes  only  an  easement  in  the  surface  of  the  soil, 
leaving  the  legal  title  and  beneficial  ownership  as  to  all  else  in  the  owner  of 
the  fee,  and  therefore  where  the  value  of  land  condemned  for  railroad  right  of 
way  consists  chiefly  in  the  minerals  found  below  its  surface,  it  is  error  to  instruct 
that  the  measure  of  damages  is  the  fair  market  value  of  the  land,^^  since  the  fee 
tenant  still  retains  the  right  to  remove  all  minerals  not  necessary  to  support  the 
plaintiff's  tracks.    Eemote,"*  fanciful  or  speculative   damages   cannot  be   allow- 


W.  412;  Kime  v.  Cass  County  [Neb.]  99  N. 
W.    546. 

Railroad:  'Wilson  v.  Alderman  &  Sons'  Co. 
.rS.  C]  48  S.  B.  81;  Shipley  v.  Western  Md. 
Tidewater  Co.    [Md.]   56  A.   968. 

Raising  grade  of  tracks  In  street  i  Dean 
V.  Ann  Arbor  R.  R.  Co.  [Mich.]  100  N.  W. 
773. 

9.  Clemens  v.  Connecticut  Mut.  Life  Ins. 
Co.   [Mo.]   82  S.  W.  1. 

10.  See  1  Curr.  L.  1013. 

11.  Steubenville  &  T.  B.  Co.  v.  Cleveland 
&  P.  R.  Co.,  2  Ohio  N.  P.   (N.  S.)  45. 

12.  See  1  Curr.  D.   1014. 

13.  Bibber-White  Co.  v.  White  River  Val- 
ley Bleo.  R.  Co.,  131  F.  995. 

14.  Kenie  v.  Cass  County  [Neb.]  101  N. 
W.    2. 

15.  Bibber-White  Co.  v.  White  River  Val- 
ley Blec.   R.   Co.,  131  P.   995. 

le.  City  of  Houston  v.  Bartels  [Tex.  Civ. 
App.]    82   S.   W.    323. 

17.  Beal  V.  Durham  &  C.  R.  Co.  [N.  C] 
48  S.  B.  674. 

18.  See  1  Curr.  L.   1014. 

19.  Conness  v.  Com.,  184  Mass.  541,  69  N. 
B.  341;  Kossler  v.  Pittsburgh,  etc.,  R.  Co., 
208  Pa.  50,  57  A.  66;  Missouri,  etc.,  R.  Co.  v. 
Anderson  [Tex.  Civ.  App.]  81  S.  W.  781; 
Louisiana  R.  &  Nav.  Co.  v.  Jones  [La.]  36  So. 
877.     See  1  Curr.  L.  1014,  n.  62. 


20.  South  Bound  R.  R.  v.  Burton  [S.  C  ] 
46  S.  B.  340;  Louisiana  R.  &  Nav.  Co.  v 
Jones  [La.]  36  So.  877.  Not  the  cost  of  con- 
structing a  road  to  the  part  rendered  inac- 
cessible by  the  construction  complained  of 
Red  River,  etc.,  R.  Co.  v.  Hughes  [Tex.  Civ 
App.]  81  S.  W.  1235.  See  1  Curr.  L.  1014  n 
62. 

21.  Suitableness  as  manufacturing  site 
Conness  v.  Com.,  184  Mass.  541,  69  N.  E.  341. 
Salt  well.  Kossler  v.  Pittsburgh  etc  R 
Co.,  208  Pa.  50,  57  A.  66.  Use  of  island  as  a 
shooting  preserve.  Muskeget  Island  Club  v. 
Inhabitants  of  Nantucket,  185  Mass.  303,  70 
N.  E.  61.     See  1  Curr.  L.  1015,  n.  63. 

22.  Illinois,  etc.,  R.  Co.  v.  Freeman  210 
111.  270,  71  N.  E.  444.  It  is  not  a  question  of 
the  value  of  the  property  to  the  owner  or 
its  adaptability  to  the  uses  of  the  owner, 
but  of  its  market  value;  taking -into  account, 
however,  all  the  considerations  that  would 
weigh  at  private  sale.  Louisiana  R.  &  Nav. 
Co.  V.  Jones  [La.]   36  So.  877. 

23.  Missouri,  etc.,  R.  Co.  v.  Schmuck 
[Kan.]    76   P.    836. 

24.  Danger  to  persons  crossing  tracks  and 
from  fire.  Illinois,  etc.,  R.  Co.  v.  Freeman, 
210  111.  270,  71  N.  B.  444.  Damages  to  rail- 
road company  from  construction  of  telegraph 
line  along  right  of  way.  Atlantic  Coast  Line 
R.  Co.  V.  Postal  Tel.  Cable  Co.  [Ga.]  48  S.  E. 
15. 
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ed.^"  WTiere  the  part  of  a  tract  taken  is  of  gr'eater  value  as  a  part  of  the  whole 
than  standing  alone,  the  measure  of  damages  is  its  value  as  a  part  of  the  whole," 
and  any  injury  to  the  residue  naturally  resulting  from  the  appropriation  and 
the  construction  and  operation  of  the  work  should  be  considered."  Failure  of 
the  applicant  for  condemnation  to  describe  the  whole  of  the  tract  cannot  deprive 
the  owner  of  his  damages  to  the  portion  not  described,  where  the  whole  is  in  fact 
a  single  property,^'  but  where  such  undeseribed  portion  is  cut  off  from  the  rest 
by  another  railroad,  and  therefore  less  easy  of  access,  that  fact  may  be  considered 
in  estimating  the  damages."'  Where  plaintiff  did  not  own  the  land  at  the  time 
the  road  was  built,  he  is  entitled  to  nothing  for  incidental  injury,  his  damages 
extending  over  to  the  value  of  the  land  taken.**  The  measure  of  damages  where 
a  telegraph  company  condemns  an  easement  for  its  line  along  a  railroad  right  of 
way  is  the  value  of  the  land  actually  taken  and  the  extent  to  which  the  use  of 
the  right  of  way  by  the  railroad  company  is  diminished  by  its  use  by  the  railroad 
company.'^  Where  a  life  tenant  conveys  a  right  of  way  to  a  railroad  company, 
the  remaindermen  are  entitled  to  recover  for  their  contingent  interest,  the  value 
of  such  interest  at  the  time  of  taking  with  interest.^^  As  in  other  cases,  mere 
dif5culty  of  proof  of  the  amount  of  damages  is  no  bar  to  their  recovery.^'  Inter- 
est may  not  be  recovered  as  damages  eo  nomine,  but  may  be  allowed  as  compen- 
sation, the  jury  being  instructed  to  award  such  sum  as  will  compensate  for  delay 
in  paying  the  damages,  not  exceeding  legal  interest.**  Cases  involving  the  right 
to  interest  are  discussed  below.*' 

Benefits.^^ — ^The  jury  have  a  right  to  consider  the  benefits  that  will  accrue 
to  the  owner's  remaining  land  from  the  opening  or  improvement  of  a  street,  and 
if  the  benefits  are  greater  than  the  damages,  to  refuse  an  award  to  him,"  but 
the  benefits  to  be  considered  must  be  confined  to  such  as  are  direct  and  peculiar 
to  the  landowner,  as  distinguished  from  those  benefits  shared  by  him  in  common 
wdth  other  citizens,**  and  cannot  include  private  improvements  subsequently  made 


25.  Spohr   V.    Chicago,    206    ni.    441,    «9    N. 

B.  515. 

26.  Determined  with  the  Improvements  on 
the  balance  of  the  farm.  Illinois,  etc.,  R. 
Co.  V.  Humiston,  208  111.  100,  69  N.  E.  880; 
Lake  Koen  Nav.,  Reservoir  &  Irr.  Co.  v.  Mc- 
Lain  Land  &  Inv.  Co.  [Kan.]  76  P.  853.  Two 
properties  having  no  physical  connection 
may  be  regarded  as  one  in  the  assessment 
of  damages  for  right  of  way,  where  they 
are  so  inseparably  connected  in  the  use  to 
which  they  are  applied  that  the  injury  or 
destruction  of  one  must  necessarily  and  per- 
manently injure  the  other.  Kossler  v.  Pitts- 
burgh, etc.,  R.  Co.,  208  Pa.  50,  57  A.  66. 

-  27.  Railroad.  Louisiana  R.  &  Nav.  Co.  v. 
Jonea  [La.]  36  So.  877;  White  v.  Cincinnati, 
etc.,  K  Co.  [Ind.  App.]  71  N.  B.  276.  High- 
way. Scace  V.  Wayne  County  [Neb.]  100  N. 
W.  149.  Irrigation  ditch.  Statute  held  to 
contemplate  such  damages  and  to  be  there- 
fore valid.     Weed  v.  Goodwin   [Wash.]  78  P. 

og 

28  29.  Cook  V.  Boone  Suburban  Elect.  R. 
Co.   'l22   Iowa,   437,    98  N.  W.   293 

30.  Whitecotton  v.  St.  Louis  &  H.  R.  Co. 
TMo.  App.]   78  S.  W.  318. 

SI.  Atlantic  Coast  Line  R.  Co.  v.  Postal 
Tel.  Cable  Co.  [Ga.]   48  S.  B.  15. 

32.     Charleston  &  W.  C.  R.  Co.  v.  Reynolds 

^^3a'^Dln|er\  New  York,  42  Misc.  319,  86 
N.  T.   S.  577. 


34.  Shevalier  v.  Postal  TeL  Co.,  22  Pa. 
Super.   Ct.    506. 

35.  Interest  on  general  damages  may  be 
allowed  from  the  date  of  condemnation,  but 
the  recovery  should  be  reduced  by  the  value, 
if  any,  to  the  0"wner  of  whatever  subsequent 
possession  and  use  of  the  land  he  may  en- 
joy. Lake  Koen  Nav.,  Reservoir  &  Irr.  Co.  v. 
MoLaln  Land  &  Inv.  Co.  [Kan.]  76  P.  853. 
On  confirmation  of  an  award  in  a  street 
opening  case,  the  landowner  is  entitled  to 
interest  from  the  date  of  the  award  to  the 
date  of  the  confirmation,  not  only  on  the 
amount  awarded  as  the  value  of  the  proper- 
ty, but  on  the  sum  awarded  as  interest.  In 
re  Dorsett,  92  App.  Dlv.  523,  87  N.  Y.  S.  308. 
Where  a  person  makes  a  claim  to  the  dam- 
ages awarded  to  an  unkno"wn  owner  in  a 
street  opening  case,  a  claim  against  the  city 
does  not  arise  so  as  to  bear  Interest  until 
the  claimant  establishes  his  claim  in  court. 
In  re  City  of  New  York,  91  App.  Div.  532, 
86  N.  Y.  S.  1035.  In  New  York  City,  where 
proceedings  were  begun  and  title  vested 
while  the  consolidation  act  was  in  force,  the 
landowner  was  entitled  to  interest  until 
payment  of  the  award.  In  re  Opening  of 
Cromwell  Ave.,  96  App.  Div.  424,  89  N.  Y.  S. 
180. 

36.  See  1  Curr.  L.  1016. 

37.  Pittsburgh;  etc.,  R.  Co.  v.  Wolcott,  162 
Ind.  399,   69  N.  B.  451. 

S8.     Heninger  v.  Peery  [Va.]  47  S.  E.  1013; 
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by  neighbors."  In  New  York  City,  benefits  for  more  than  one-half  the  value 
of  the  property  cannot  be  assessed  in  street  opening  cases/"  but  in  the  Dis-i 
trict  of  Columbia,  the  fact  that  more  benefits  than  damages  are  assessed  to  a  par- 
ticular owner  is  not  necessarily  wrong,  since  only  a  small  portion  of  an  owner's 
land  may  have  been  taken  and  a  large  amount  benefitted.*^  In  New  York,  no 
part  of  the  interest  on  an  award  allowed  a  property  owner  as  compensation  where 
his  land  has  been  taken  before  payment  can  be  assessed  back  upon  him  as  bene- 
fits.*^ The  Indiana  statute  governing  proceedings  by  railroads  provides  that 
no  deduction  shall  be  made  for  any  benefit  that  may  be  supposed  to  result  from 
the  contemplated  work.*'  In  Tennessee,  the  damages  for  property  taken  are  as- 
sessed without  deduction,  but  incidental  damages  and  benefits  may  be  set  off.** 

Particular  elements  of  damage.*'^ — Where  land  is  taken,  its  value  for  a  spe- 
cial purpose,  while  not  the  test,  may  be  considered  along  with  other  evidence,  on 
the  question  of  it^  fair  market  value  ;*^  whence  riparian  rights  appurtenant  to 
the  land  taken*'  and  the  value  of  a  salt  water  well  on  the  premises  should  be 
considered.**  Where  there  are  buildings  or  other  structures  on  the  land,  they 
must  be  paid  for  as  a  part  of  the  realty,*'  and  the  cost  of  their  removal  should  not 
be  considered;^"  but  the  value  of  mere  trade  fixtures  should  not  be  allowed." 
Incidental  damages  accruing  from  the  improper  construction  of  a  railroad  cannot 
be  recovered,  the  damages  extendiug  only  to  proper  construction.'"'  Where  in- 
jury to  an  established  business  results,  damages  may  be  allowed  based  on  the 
ordinary  rules  applicable  to  such  injuries.^'  The  destruction  of  a  valuable  front- 
age on  another  railroad  right  of  way  may  be  considered.'* 

The  proper  cost  of  regrading  plaintiff's  lot  made  necessary  by  a  change  of 
street  grade,^^  and  the  depreciation  in  value  if  any  of  the  entire  tract,  after  de- 
ducting special  benefits,  is  a  proper  element  of  damage,  where  a  highway  divides 
a  tract  into  two  parts.""  Where  a  street  is  opened  over  railway  tracks,  the  ex- 
pense of  planking  the  crossing"'  and  the  cost  of  removal  of  a  water  crane  neces- 
sitated by  the  widening  of  a  street  across  railway  tracks  should  be  considered  in 
estimating  the  damages  to  the  railroad  company."* 


Pickles  V.  Ansonia,  76  Conn.  278,  56  A.  552; 
City  of  Houston  v.  Bartela  [Tex.  Civ.  App.] 
S2  S.  W.   323. 

39.  Change  of  street  grade.  Pickles  v. 
Ansonia,   76  Conn.   278,   56  A.   552. 

40.  Award  held  insufficient.  In  re  Open- 
ing of  "Whitlock  Ave.,   85   N.   Y.  S.    650. 

41.  Clapp  V.  Macfarland,  20  App.  D.  C.  224. 

42.  In  re  City  of  New  York,  44  Misc.  126, 
89  N.  T.  769. 

43.  Chicago,  etc.,  H.  Co.  v.  Wysor  I>and 
Co.    [Ind.]    69  N.  E.  546. 

44.  Const,  art.  1,  §  21.  Shannon's  Code, 
§  1857.  Wray  v.  Knoxville,  etc.,  R.  Co. 
[Tenn.]   82  S.  W.   471. 

45.  See  1  Curr.  L.  1016. 

46.  Value  for  a  mill  site.  Conness  v. 
Com.,   184  Mass.   541,   69  N.  B.  341. 

47.  Dolbeer  v.  Suncook  Waterworks  Co. 
[N.  H.]   58  A.  504. 

48.  N(it  the  profits  from  operating  it,  but 
its  selling  value.  Kossler  v.  Pittsburg,  etc., 
R.  Co.,  208  Pa.  50,  57  A.  66. 

49.  Machinery  therein  is  Included.  White 
V.  Cincinnati,  etc.,  R.  Co.  [Ind.  App.]  71  N.  B. 
276.  Dwelling  house.  Stauffer  v.  Cincin- 
nati, etc.,  R.  Co.  [Ind.  App.]  70  N.  E. 
543.  All  structures  and  improvements  which 
are  a  part  of  the  realty  itself  pass  by  the 
transfer  of  the  land  and   must  be   paid  for. 


Railroad  embankment  and  riprapping. 
Omaha  Bridge  &  Terminal  R.  Co.  v.  Whitney 
[Neb.]  99  N.  W.  525.  Sheds  erected  by 
license  of  city  on  pier.  In  re  Pier  15,  Bast 
River,  88  N.  Y.  S.  906.  An  award  by  com- 
missioners that  all  "land  damages"  shall  be 
paid  by  a  town  on  the  widening  of  its  street 
across  railway  tracks  means  that  It  shall 
pay  as  well  the  value  of  structures  on  the 
land  as  for  the  land  itself.  Bridge  abut- 
ments and  water  crane  and  valve  pit.  New 
York,  etc.,  R.  Co.  v.  Blackstone,  184  Mass. 
491,  69  N.  E.   315. 

50.  White  v.  Cincinnati,  etc.,  R.  Co.  [Ind. 
App.]    71  N.    B.    276. 

61.  Omaha  Bridge  &  Terminal  Co.  v.  Whit- 
ney [Neb.]   99  N.  W.  525. 

52.  Gulnn  v.  Iowa  &  St.  L.  R.  Co.  [Iowa] 
101  N.  W.  94. 

53.  Sawyer  v.  Com.,  185  Mass.  356,  70  N. 
E.  438. 

54.  Wray  v.  Knoxville,  etc.,  R.  Co.  [Tenn.] 
82   S.  W.   471. 

55.  Pickles  V.  Ansonia,  76  Conn.  278,  56  A. 
652. 

56.  Scace  V.  Wayne  County  [Neb.]  100  N. 
W.  149. 

57.  Baltimore  &  O.  R.  Co.  v.  Baltimore 
[Md.]   56  A.   790. 

58.  New  York,  etc.,  R.  Co.  v.  Blackstone, 
184  Mass.  491,  69  N.  E.  315. 
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Obstruction  of  plaintifPs  view  and  impairment  of  use  of  his  windmiU  by  a 
railroad  embankment  may  be  recovered  for."* 

Ae  to  streets,  a  city  is  not  an  adjoining  owner  within  the  familiar  rule  limit- 
ing the  damages  for  removal  of  lateral  support,  and  where  the  excavation  for 
a  sewer  injures  a  building  on  abutting  lands,  aU  damages  caused  the  owner  are 
recoverable.** 

For  the  operation  of  pumping  plants  and  driven  weUs  by  a  city,  resulting 
in  the  lowering  of  the  water  level  of  surrounding  lands,  the  measure  of  damages 
is  the  diminution  of  the  rental  value  of  the  land  and  not  the  value  of  the  crops 
which  might  otherwise  be  raised  thereon."^  Where  his  business  carried  on  upon 
the  land  has  been  interrupted  or  destroyed,  the  owner  may  recover  for  that,°^  and 
he  may  recover  the  cost  of  deepening  a  well  made  necessary  by  the  operations  of 
the  city.'*  A  public  water  board  taking  one  of  two  separate  min  rights  belong- 
ing to  a  corporation  is  not  obliged  to  take  the  other  also,  the  business  conducted 
at  the  two  plants  being  entirely  separate.'* 

Accrual  and  period  of  damages.'^ — ^Where  a  telegraph  company  builds  along 
a  public  road  before  condemning,  its  acts  are  a  contianal  trespass,  and  on  sub- 
sequent application  for  appraisal  the  damages  for  permanent  occupancy  should 
be  assessed  as  of  the  time  of  the  application." 

Taking  rights  in  public  ways.^'' — For  a  railway  in  a  street,  depreciation  of 
value  caused  by  smoke,  noise,  loss  of  Mght  and  air,  increased  risk  of  fire  and  ma- 
terial interference  with  ingress  and  egress  are  properly  considered.'* 

Estate  or  interest  appropriated.^" — ^Where  .land  has  already  been  dedicated 
by  its  owner  for  street  purposes,  the  damages  to  the  abutting  owner  on  acquisi- 
tion of  the  fee  by  the  city  for  similar  purposes  is  not  the  value  of  the  land  taken, 
but  the  efEect  on  the  value  of  their  property  by  the  taking.'"* 

Sufficiency  of  damagesJ^ — Where  a  pent  road  is  forced  across  the  land  of  an 
owner  to  whom  it  is  of  no  benefit,  damages  less  than  the  sum  it  will  cost  him 
to  fence  it  are  iusufiBcient.'^ 

§  7.     Who  is  liable  for  compensation.'" 

§  8.  Condemnation  proceedings  in  general.''* — Condemnation  proceedings 
are  in  rem,^^  and  every  jurisdictional  fact  therein  must  appear  on  the  face  of 
the  record.'"     A  judgment  that  a  telephone  company  has  no  right  to  maintain 


69.  Choctaw,  etc.,  R.  Co.  v.  True  [Tex. 
Civ.  App.]   80  S.  W.  120. 

80.  Fyfe  v.  Turtle  Creek  Borough,  22  Pa. 
Super.   Ct.   292. 

61.  Reisert  v.  New  York,  42  Misc.  275,  86 
N.  T.  S.  576;  Westphal  v.  New  York,  75  App. 
Dlv.   252,  78  N.  Y.  S.  56. 

«I2.  Dinger  v.  New  York,  42  Misc.  319,  86 
N.  Y.  S.  577. 

63.  Reisert  v.  New  York,  42  Misc.  275,  86 
N.   Y.    S.    576. 

Note:  For.  the  operation  of  pumping 
plants  whereby  the  water  level  of  land  is 
lowered  and  its  productiveness  decreased, 
permanent  or  fee  damages  may  be  allowed: 
Westphal  v.  New  York,  177  N.  Y.  140,  69  N. 
B.  369;  Id.,  75  App.  Dlv.  252,  78  N.  Y.  S.  56. 
The  measure  of  damages  is  the  difference  In 
value  of  the  land  with  and  without  the 
water.  Reisert  v.  New  York,  35  Misc.  413, 
71  N.  Y.  S.  965,  affirmed  In  174  N.  Y.  196,  66 
N.  E.  731,  where  many  cases  are  cited. 

64.  West  Boylston  Mfg.  Co.  v.  Metropoli- 
tan Water  Board,  183  Mass.  267,  67  N.  B. 
241. 

65.  See  1  Gurr.  L.  1018. 


66.  Shevalier  v.  Postal  Tel.  Co.,  22  Pa. 
Super.  Ct.  506. 

67.  See  1   Curr.  L.   1018. 

68.  South  Bound  R.  Co.  v.  Burton  [S.  C] 
46  S.  B.  340;  Missouri,  etc.,  R.  Co.  v.  Ander- 
son [Tex.  Civ.  App.]  81  S.  W.  781. 

69.  See  1  Curr.  L.   1018. 

70.  In  re  City  of  New  York,  89  App.  Dlv. 
490,  85  N.  Y.  S.  858. 

71.  Damages  held  not  Insufficient.  Ap- 
propriation of  land  and  raising  grade  of 
street.  Goetz  v.  State,  90  App.  Dlv.  616,  85 
N.  Y.  S.  739.  Award  of  nominal  damages  for 
elevated  railroad  In  street  held  palpably 
erroneous.  In  re  Brooklyn  Union  El.  R.  Co., 
88  N.   Y.  S.   426.     See   1  Curr.  L.  1019. 

72.  Heninger  v.  Peery  [Va.]   47  S.  B.  1013. 

73.  74.     See   1  Curr.  L.   1019. 

75.  Sweet  v.  Boston  [Mass.]   71  N.  E.   113. 

76.  Spurlock  v.  Dornan  [Mo.]  81  S.  W. 
412.  The  judicial  acts  of  such  boards  as 
municipal  officers  or  county  commissioners 
which  may  result  In  taking  for  public  use 
the  property  of  Individuals,  as  In  laying  out 
highways,  streets  and  sewers,  must  be  done 
with  due  formality   and   entered   of  record; 
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its  poles  and  wires  in  a  street  without  consent  of  the  ahntting  owner  and  without 
acquiring  the  right  to  do  so  in  a  lawful  way  is  not  a  bar  to  proceeding  by  the 
company  to  condemn.'^  The  filing  of  a  petition  by  a  railroad  company  gives  it 
no  rights  as  against  another  company  which  has  reeeiTed  a  deed  of  right  of  way 
from  the  landowner.'"  An  injunctive  order  in  condemnation  proceedings  re- 
straining the  landowner  from  continuing  any  action  against  plaintiff  in  such  pro- 
ceedings has  no  reference  to  an  action  for  trespass  on  the  land  which  accrued  prior 
to  the  commencement  of  the  proceedings.'"  Where  a  city  and  abutting  property 
owners  in  good  faith  agree  upon  the  damages  to  be  paid  for  a  street  improvement, 
there  is  no  occasion  for  submitting  the  question  to  the  statutory  tribunal.*" 

Applications  by  landowners  for  assessment  of  damages  must  be  timely  made/^ 
but  entry  by  a  railroad  company  on  land  for  survey  and  location  is  not  an  entry 
for  location  within  the  statute  requiring  that  petition  for  compensation  be  brought 
within  twelve  months.'"  Limitations  on  the  right  to  apply  for  assessment  of 
damages  may  apply  as  well  to  nonresident  infants  as  to  other  landowners.**  Where 
a  life  tenant  conveyed  to  a  railroad  company  a  right  of  way,  he  only  conveyed 
the  interest  he  had  and  not  the  remaindermen's  interest,  so  that  the  statute  be- 
gan to  run  against  the  remaindermen  only  at  the  death  of  the  life  tenant.*'' 

Conditions  precedent;  discontinuance  or  abandonment.^'^ — Proceedings  by  a 
city"  or  by  the  United  States  to  condemn  lands  may  be  dismissed  at  any  time 
before  actual  acceptance  of  the  property  and  payment  therefor,  without  liability 
for  costs  or  damages,*^  and  without  prejudice  to  a  future  application.**  The 
right  to  abandon  is  not  lost  by  obtaining  a  reassessment  by  a  jury,**  nor  sur- 
rendered by  a  stipulation  agreeing  on  the  value  and  for  judgment  for  plaintiff 
and  that  no  judgment  on  further  proceedings  be  had  before  the  decision  in 
another  suit.'"  The  court  cannot  dismiss  of  its  own  motion  without  notice,'^ 
and  proceedings  by  a  railroad  company  cannot  be  dismissed  in  Wisconsin  after 
filing  the  award."" 

Parties;  bond.'^ — In  a  suit  to  condemn  the  right  to  erect  telephones  in  a 
street,  the  fee  of  which  is  in  abutting  owners,  the  city  is  not  a  necessary  party.** 
Where  suit  is  brought  against  several  owners,  some  of  whom  suffer  default,  and 
subsequently  the  action  against  those  who  answered  is  dismissed  and  proceed- 
ings recommenced  under  another  statute,  only  those  against  whom  judgment 
was  not  taken  in  the  first  suit  need  be  joined.""  That  the  mayor  instead  of  the 
city  council  proceeds  is  immaterial,  he  having  been  ordered  to  proceed  by  the 
council."' 


and  parol  evidence  cannot  supply,  extend  or 
modify  the  record  and  Is  Inadmissible  to 
prove  the  action  o(  the  board.  Kldson  v. 
Bangor   [Me.]    58  A.   900. 

77.  New  Union  Tel.  Co.  V.  Marsh,  96  App. 
Div,  122,   89  N.  T.  S.   79. 

78.  Atlanta,  etc.,  R.  Co.  v.  Southern  R.  Co. 
[C.  C.  A.]    131   P.   657. 

79.  Wait  V.  Hudson  Valley  R.  Co.,  43 
Misc.    304,   88  N.  T.   S.   825. 

80.  Shelby  v.  Burlington  [Iowa]  101  N. 
W.   101. 

.  81.  Presumption  as  to  date  of  notice  of 
opening  of  street.  In  re  Whitby  Ave.,  22  Pa. 
Super.  Ct.  526.  Want  of  actual  notice  of 
talcing  is  immaterial.  Lancy  v.  Boston,  185 
Mass.   219,   70  N.  B.  88. 

82.  Civ.  Code  1902,  §  2196.  Charleston  & 
W.  C.  R.  Co.  V.  Reynolds  [S.  C]  48  S.  E. 
476. 

83.  Sweet  V.  Boston   [Mass.]   71  N.  B.  113. 


84.  Remaindermen  minora.  Charleston  & 
W.  C.  R.  Co.  V.  Reynolds  [S.  C]  48  S.  B. 
476. 

85.  See  1  Curr.  L.  1020. 

86.  City  of  Chicago  v.  Goodwlllle,  208  IH. 
252,  70  N.  B.  228. 

87.  United  States  v.   Dickson,   127   F.   774. 

88.  City  of  Chicago  v.  GoodwIHIe,  208  111. 
252,   70  N.  B.   228. 

89.  State  v.  Fort   [Mo.]   79  S.  W.  167. 

90.  Southern  California  Mountain  Water 
Co.  V.  Cameron,   141   Cal.   283,   74  P.   838. 

01.  Teller  v.  Selvers  [Colo.  App.]  77  P. 
261. 

92.  Sprague  v.  Northern  Pao.  R.  Co. 
[Wis.]    100  N.  W.  842. 

93.  See   1   Curr.   L.   1021. 

94.  New  Union  Tel.  Co.  V.  Marsh,  96  App. 
Div.   122,   89  N.  T.  S.  79. 

9.5.  In  re  Wilder,  90  App.  Div.  262,  85  N. 
T.  S.   741. 
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§  9.  Jurisdiction." — Condemnation  proceedings  may  be  removed  to  the 
]  Federal  court,  the  requisite  diyersity  of  citizenship  and  amount  in  controversy 
appearing,*'  and  upon  such  removal,  further  proceedings  in  the  state  court  may 
be  enjoined."? 

§  10.  Applications;  petitions;  pleadings.^ — ^A  petition  by  a  telephone  com- 
pany in  proceedings  to  condemn  land  in  a  street  for  poles  and  wires  should  not 
be  dismissed  because  it  seeks  to  acquire  a  fee  in  the  land  instead  of  a  mere  ease- 
ment for  its  poles  and  wires,^  nor  is  it  defective  for  failure  to  allege  the  munici- 
pality has  consented  to  the  erection.'  A  bill  of  particulars  may  be  demanded.* 
Merely  defective  averments  are  waived  by  failure  to  demur.° 

§  11.     Process;  notice,  citation,  publication." 

§  12.  Hearing  and  determination  of  right  to  condemn.'' — Where  the  owner 
objects  that  the  quantity  of  land  sought  to  be  expropriated  exceeds  that  which 
is  necessary,  the  question  presented,  like  the  question  of  value,  must  be  submitted 
to  the  jury  and  is  subject  to  appeal.* 

§  13.  Commissioners  or  other  tribunal  to  assess  damages;  trial  by  jury." — 
In  New  Jersey,  an  order  of  appointment  of  commissioners  that  does  not  fix  the 
date  on  or  before  which  they  must  file  their  report  is  defective.^"  Where  an  alleged 
abutting  owner  claims  damages  under  the  statute  of  New  York  for  statutory  change 
of  grade  and  macadamization  of  a  highway,  and  his  ownership  and  the  change  of 
grade  are  both  denied  by  the  town,  an  issue  is  raised  which  must  be  settled  before 
commissioners  can  be  appointed  to  assess  the  damages.^^  In  Louisiana,  the  district 
court  may  not  increase  the  amount  allowed  by  the  commissioners,  though  it  has 
statutory  authority  to  "modify."  It  may  set  the  report  aside  and  refer  it  back  to 
the  same  or  new  commissioners.  The  supreme  court  on  appeal  is  not  so  restricted.^^ 
A  statute  providing  that  on  condemnation  all  past  damages  shall  be  assessed  by 
the  committee  must  be  construed  as  permissive  merely  on  consent  of  the  owner, 
!is  otherwise  the  statute  would  be  invalid  as  interfering  with  jury  trial.^'  An 
objection  by  a  landowner  to  the  assessment  of  damages  by  a  committee  where  he 
has  a  right  of  jury  trial  is  good,  whether  taken  by  demurrer  to  the  application  or 
otherwise.^* 

The  right  to  jury  trial  in  condemnation  proceedings  is  constitutional  in  many 
states,^^  but  not  in  Maine.^*  The  general  jury  act  of  Louisiana  did  not  repeal  the 
provisions  for  juries  m  the  expropriation  law.^'  A  landowner  not  satisfied  with 
the  award  of  the  jury  of  seven  in  the  District  of  Columbia  is  entitled  to  have  ii 


96.     Manning    v.    Bruce    [Mass.]    71    N.    B. 
r.37. 
9T.     See  1  Curr.  L.  1021. 

98.  Atlanta,  etc.,  K.  Co.  v.  Southern  R.  Co. 
rC.  C.  A.]  131  P.  657. 

99.  St.  Bernard  Mtn.  Co.  v.  MadisonvlUe 
Traction  Co.,  130  F.  794.  Defendant  iield  en- 
litled  to  contest  as  well  the  right  to  take 
the  land  as  the  amount  of  compensation.  St. 
Bernard  Min.  Co.  v.  Madisonville  Traction 
Co.,  130  F.   789,   794. 

1.  Complaint  held  to  sufficiently  show 
that  the  property  sought  to  he  condemned 
was  necessary  for  city  water  works.  City 
of  DaUas  v.  Halloek,  44  Or.  246,  75  P.  204. 
See  1  Curr.  L.  1021, 

2,  3.  New  Union  Tel.  Co.  v.  Marsh,  96  App. 
Div.  122,  89  N.  Y.  S.  79. 

4.  Missouri,  etc.,  R.  Co.  v.  Schmuck  [Kan.] 
7 fi  "P    836 

5.  'Holiister  v.  State  [Idaho]  77  P.  339. 
e,  7.     See  1   Curr.   L.   1022. 

8.     State  V.  Ellis  [La.]   37  So.  209. 


9.  See  1  Curr.  L.   1024.. 

10.  Statute  so  providing  Is  mandatory  not 
directory  [Revision  1900;  P.  L.  p.  79].  Dough- 
ty V.  Atlantic  City  &  Suburban  Traction 
Co.   [N.  J.  Law]    58  A.   101. 

11.  In  re  Borup,  89  App.  Dlv.  183,  85  N.  T. 
S.   828. 

12.  Louisiana  Western  R.  Co.  v.  Cross- 
man's  Heirs,  111  La.  611,  35  So.  784. 

13.  14.  City  of  Waterbury  v.  Piatt  Bros.  & 
Co.,   76  Conn.    435,  56  A.    856. 

15.  City  of  Waterbury  v.  Piatt  Bros.  & 
Co.,  76  Conn.  435,  56  A.  856.  Where  the  con- 
stitution provides  for  trial  by  a  jury  of 
twelve,  a  statute  providing  for  a  jury  of  six 
is  invalid.  Arkansas.  Archer  v.  Chicot 
County  Levee  Inspectors,  128  F.  125. 

16.  Ingram  v.  Maine  Water  Co.,  98  Me. 
566,  57  A.  893. 

17.  Acts  1898,  p.  216,  No.  135.  Cumber- 
land Tel.  &  T.  Co.  V.  Morgan's  Louisiana  & 
T.  H.  &  S.  S.  Co.,  112  La.  287,  36  So.  352. 


3  Cur.  Law. 


EMINENT  DOMAIN  §  14. 


1203 


rehearing  before  a  jury  of  twelve,  though  he  accepts  the  award  as  to  damages  and 
appeals  only  as  to  benefits.^*  Where  exceptions  to  the  award  of  damages  goes  only 
to  the  amount  of  damages,  a  jury  trial  is  proper.^"  On  appeal  from  the  award  of 
assessors,  the  jury  in  Georgia  cannot  pass  upon  the  necessity  and  propriety  of  the 
taking;  the  only  question  open  to  them  is  the  amount  of  compensation.-"  For 
irregularity  in  drawing  jury,  the  remedy  is  by  challenge  to  array,  in  the  absence 
of  which  the  objection  is  waived."^  All  the  owners  of  undivided  interests  in  the 
tract  constitute  "one  party,"  within  the  rule  giving  them  -peremptory  challenges 
to  each  party.^' 

§  14.  The  trial,  or  inquest,  and  hearings  on  the  question  of  damages.'^ — The 
jury  may  resort,  in  determining  the  damages,  to  the  result  of  their  examination  of 
the  premises.^*  Where  the  condemnor  allows  the  owner  to  assume  the  burden  of 
proof  as  to  damages,  that  being  the  only  question  litigated,  it  cannot  afterward 
successfully  claim  the  right  to  close  the  argument." 

Admissibility  of  evidence.^' — Evidence  as  to  the  cost  to  the  railroad  company 
of  filling  up  and  improving  the  land  to  make  it  suitable  for  its  purposes,"^  or  that 
the  land  was  of  greater  area  than  the  owner  or  his  vendor  supposed  it  to  be  when 
sold,  is  immaterial  on  the  question  of  damages  for  taking  it.-'  Sales  of  neighboring 
pieces  may  be  shown,  but  not  by  recitals  in  the  deeds,"'  but  where  a  witness  has 
testified  to  value  and  stated  that  he  based  his  opinion  in  part  upon  sales  in  the 
neighborhood,  evidence  of  the  prices  of  particular  sales  cannot  be  shown  unless 
accompanied  by  proof  that  they  were  in  fact  different  from  what  the  witness  under- 
stood them  to  be.'"  An  assessment  return  made  by  the  owner  to  the  taxing  ofiBcer 
is  not  admissible  on  the  question  of  value.'^  Evidence  of  the  value  of  similar 
property  at  a  distance  from  that  in  suit  is  inadmissible  in  the  absence  of  a  showing' 
that  the  conditions  surrovmding  the  two  properties  were  similar,  making  their  value 
equal.^'  Where  a  railroad  cuts  off  a  triangular  piece  of  a  farm,  evidence  of  ho^\' 
similar  injuries  had  affected  other  farms  or  how  much  the  railroad  company  had 
paid  for  other  similar  pieces  is  immaterial.*'  Opinions  of  witnesses  as  to  the 
incidental  damages  and  benefits  to  the  property  that  do  not  attach  to  other  property 
axe  admissible.'*  Evidence  that  certain  construction  causing  incidental  dam- 
ages was  improper  is  admissible  in  behalf  of  the  railroad  company,'"  and  where 
an  embankment  confining  the  waters  of  a  lake  has  been  improperly  cut  during  the 
building  of  a  railroad  to  the  damage  of  the  owner's  lower  lands,  evidence  as  to  what 
it  would  cost  the  company  to  restore  the  embankment  is  improper,  the  company 
not  being  liable  in  the  condemnation  suit  for  such  damages.'"  Admission  of  evi- 
dence as  to  benefits  is  harmless  where  no  damage  is  found,"  and  the  exclusion 


18.     Todd    V.    MacFarland,    20    App.    D.    G. 

176.  „  T       - 

10.  Chicago,  etc.,  R.  Co.  v.  Wysor  Land 
Co.   [Ind.]    50  N.  B.  546. 

SO  Atlantic  Coast  Line  R.  Co.  v.  Postal 
Tel  Cable  Co.  [Ga.]  48  S.  B.  15;  Atlantic  & 
BR    Co    V.  Penny,  119  Ga.  479,  46  S.  B.  665. 

'ai.  New  York  Min.  Co.  v.  Midland  Min. 
Co.  [Md.]  58  A.  217. 

23.  Illinois,  etc.,  R.  Co.  v.  Freeman,  210 
Hi.   270,    71   N.   B.    444. 

as.     See  1  Curr.  L.  1025. 

24  Railroad  cutting  o£E  triangular  piece 
of  fkrm.  Illinois,  etc.,  R.  Co.  v.  Humiston, 
208  111.  100,  69  N.  E.  880. 

as.  Chicago,  etc.,  R.  Co.  v.  Sullivan.  25 
Ky    L.  R.   2295,   80   S.  W.  515. 

ae.     See  l  Curr.  L.  1026. 


37.  Brown  v.  Illinois,  etc.,  R.  Co.,  209  111. 
402,  70  N.  B.  905. 

as.     White  V.  Boston  [Mass.]  71  N.  E.  76. 

20.  City  of  New  Orleans  v.  Manfre,  111 
La.   927,   35   So.   981. 

30.  Union  Pac.  R.  Co.  v.  Stanwood  [Neb.] 
98   N.  W.    656. 

31.  Wray  v.  Knoxvllle.  etc.,  R.  Co.  [Tenn.] 
82  S.  W.  471. 

Sa.  City  of  Dallas  v.  Boise,  44  Or.  302,  75 
P.  208. 

S3.  Illinois,  etc.,  R.  Co.  v.  Humiston,  208 
111.   100,   69  N.  E.   880. 

34.  Wray  v.  Knoxville,  etc.,  R.  Co.  [Tenn.] 
82  S.  W.  471. 

35,  36.  Guinn  V.  Iowa  &  St.  L.  R.  Co. 
[Iowa]    101   N.  W.   94. 

37,  38.  Marks  v.  Bradshaw  Mountain  R. 
Co.   [Ariz.]    76  P.   470. 
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of  competent  evidence  of  value  is  harmless  where  other  competent  evidence  as  to 
the  same  value  was  received,  was  undisputed,  and  no  issue  thereon  raised.*' 

Witnesses.^''-r—A  witness  who  knows  the  rental  value  of  lands  in  the  neighbor- 
hood may  state  it,  though  he  does  not  know  the  market  value,*"  and  mechanical 
engineers  without  knowledge  as  to  the  general  market  value  of  land  in  the  vicinity 
may  be  permitted  to  testify  to  the  value  of  the  parcel  as  a  manufacturing  site." 
,  Sufficiency  of  evidence.*" — The  amount  for  which  sales  of  land  in  the  neigh- 
borhood have  been  made  is  not  the  only  factor  in  determining  the  weight  of  a 
witness'  testimony,  since  he  may  take  into  consideration  his  own  knowledge  of  the 
surroundings  and  the  use  and  capabilities  of  the  property.*'  Expert  eridence  as 
to  whether  a  switch  is  an  element  of  danger  so  as  to  require  its  removal  on  the 
opening  of  a  street  over  the  track  at  that  point  is  not  conclusive  on  the  question  so 
as  to  require  that  the  expense  of  removal  be  allowed  as  an  element  of  the  damages.** 
A  written  instrument  binding  a  landowner  to  convey  a  right  of  way  to  a  railroad 
company  on  payment  of  a  certain  sum  specified  as  liquidated  damages,  which  is 
obtained  by  it  with  a  view  of  constructing  its  road  and  imder  which  it  is  allowed 
to  enter  upon  and  appropriate  the  land,  is  conclusive  as  to  the  amount  of  damages, 
though  unilateral  as  not  binding  the  company  to  do  anything.*' 

Instructions.*'' — Argumentative  instructions*^  and  those  not  based  upon  the 
evidence,*^  or  alluding  to  its  weight,  are  properly  refused.*'  A  charge  from  which 
the  inference  that  double  damages  are  allowable  is  error."' 

§  15.     View  of  appropriated  premises."^ 

§  16.  Verdict,  report  or  award;  judgment  thereon,  and  lien  and  enforce- 
ment of  judgment.'^'' — The  report  or  award  must  be  filed  as  provided  by  statute."' 
Where  the  owner  expressly  waives  his  right  to  compensation  for  the  land  taken,  a 
finding  that  it  had  no  value  is  proper."*  A  judgment  of  condemnation  relates 
back  to  the  time  of  commencement  of  proceediags,  not  to  the  time  of  passing  the 
ordinance  authorizing  it."" 

Sufficiency. ^'^ — Where  the  owner  brings  suit  for  damages  for  the  appropriation 
of  right  of  way,  a  judgment  framed  as  in  an  ordinary  action  for  damages  for  a 
trespass  is  improper."' 

Validity.''^ — The  verdict  need  not  find  the  value  of  the  land  taken  separately 
from  the  damages  to  the  remainder  of  the  tract."'    The  jury  cannot  allow  dam- 


39.  witness  held  qualified  to  testify  as 
expert  on  value  of  land.  Muskeget  Island 
Club  V.  Inhabitants  of  Nantucket,  185  Mass. 
303,   70  N.  B.  61.     See  1   Curr.   L.   1027. 

40.  Cluck  V.  Houston  &  T.  C.  R.  Co.  [Tex. 
Civ.   App.]    79   S.   W.   80. 

41.  Conness  v.  Com.,  184  Mass.  541,  69  N. 
E.  341. 

43.  Evidence  held  to  show  corporate 
capacity  of  plaintiff  school  district.  School 
Dist.  No.  35,  Holt  County  V.  Hodg-ins ,  [Mo.] 
79  S.  W.  148.  Evidence  held  insufficient  to 
show  necessity  of  divergence  from  highway 
by  electric  street  railway.  Hartshorn  v.  Illi- 
nois Valley  Traction  Co.,  210  111.  609,  71  N.  B. 
612.     See  1  Curr.  L,.  1027. 

43.  Illinois,  etc.,  R.  Co.  v.  Humiston,  208 
111.  100,  69  N.  E.  880. 

44.  Baltimore  &  O.  R.  Co.  v.  Baltimore 
[Md.]   56  A.   790. 

45.  Chicago,  etc.,  R.  Co.  v.  Douglass  [Tex. 
Civ.  App.]    76  S.  "W.  449. 

46.  See  1  Curr.  L.  1028. 

47.  Measure  of  damages.     Jacksonville  & 


St.  li.  R.  Co.  V.  Wllhlte,   209  111.   84,   70  N.  E 
583. 

48.  Instructions  In  railroad  case  approved. 
Oregon  Short  Line  R.  Co.  v.  Russell,  27  Utah, 
457,   76  P.   345. 

49.  Measure  where  part  of  land  Is  out 
off  from  road.  Red  River,  etc.,  R.  Co.  v. 
Hughes    [Tex.  Civ.  App.]   81  S.  W.  1235. 

50.  Depreciation  in  value  of  whole  tract 
plus  value  of  part  taken.  Red  River,  etc., 
R.  Co.  V.  Hughes  [Tex.  Civ.  App.]  81  S.  W. 
1235. 

51.  62.     See  1  Curr.  L.  1029. 

53.  Discontinuance  of  highway.  Schroe- 
der  V.  Klipp  [Wis.]  97  N.  "W.  909. 

64.  Marks  v.  Bradshaw  Mountain  R.  Co. 
[Ariz.]    76   P.    470. 

65.  Ross   V.   Kendall    [Mo.]    81   S.   W.   1107. 

66.  See   1   Curr.   L.    1030. 

57.  It  should  be  so  drawn  as  to  fix  defin- 
itely the  land  over  which  the  road  is  located 
and  its  width.  Beal  v.  Durham  &  C.  R.  Co. 
[N.  C]   48  S.  B.  674. 

58.  See    1    Curr.    L.    1030. 

69.  Chicago,  etc.,  R.  Co.  v.  Sullivan,  25 
Ky.  L.  R.   2295,   80  S.  W.  516. 
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ages  for .  distinct  items  and  reach  the  total  amount  by  adding  them  together,'"  or 
by  taking  the  average  of  the  estimates  of  the  witnesses."^  Inconsistent  special  find- 
ings will  be  set  aside."''  The  judgment  is  not  subject  to  collateral  attack  for  irregu- 
larity in  filing  the  verdict.*' 

Effect  or  conclusiveness.'* — In  street  opening  proceedings  in  New  York,  the 
presenta.tion  of  the  report  for  confirmation  by  the  corporation  counsel  is  regarded 
as  the  furtherance  of  the  proceedings  by  the  usual  procedure,  and  does  not  pre- 
clude his  opposition,  either  at  the  hearing  thereon  or  on  appeal.*" 

§  17.     Costs  and  expenses.^' — Where  there  are  several  ovmers  of  different 
parcels,  the  proceeding  as  to  each  is  a  separate  suit  in  which  separate  judgments  ■ 
should  be  entered  entitling  the  owners  to  costs  as  a  matter  of  law.*''    An  order 
requiring  plaintiff  to  deposit  a  certain  sum  to  apply  on  costs  accrued  and  to  accrue 
is  unauthorized.** 

§  18.  Review  of  condemnation  proceedings.'^'' — The  bond  should  describe  the 
land,  but  failure  may  be  cured  by  express  reference  therein  to  the  report  of  the 
commissioners.'*  Mandamus  will  not  issue  in  Ohio  to  compel  the  probate  judge 
to  order  a  railroad  company  to  deposit  the  amount  of  the  award  or  pay  it  to  the 
landowner,  where  the  company  has  appealed  from  the  award,  filed  the  statutory 
bond  and  has  not  taken  possession  of  the  property.'^ 

Bight  to  appeaV — No  appeal  lies  in  the  absence  of  statutory  or  constitutional 
provision  therefor,'*  and  property  owners  who  have  accepted  money  paid  into  court 
on  a  judgment  and  executed  receipt  in  full  cannot  appeal.'*  No  appeal  lies  in 
Indiana  from  an  order  denying  an  application  for  appraisers  in  a  proceeding  by 
a  railroad  company  to  condemn  land  for  right  of  way.'"  Prior  to  the  amendment 
of  1903,  where  the  applicant  in  New  Jersey  paid  the  amount  awarded  into  court 
or  to  the  landowner,  its  right  of  appeal  was  barred,  and  that  amendment  did  not 
impair  the  right  of  the  landowner  to  money  previously  paid.'* 

Decisions  reviewable.'''' — ^An  order  determining  the  amoimt  of  damages  but 
expressly  declining  to  determine  whether  the  claimant  is  the  owner  of  the  lands 
is  not  final  or  appealable,'*  and  reversal  by  the  common  plea^  of  Ohio  of  the  judg- 
ment of  the  probate  court  is  not  such  a  final  judgment  as  is  reviewable  by  the 
supreme  court.'* 

Remedy  for  review;  certiorari.^" 

Saving  questions  for  review.^^ — -Objection  that  proceedings  should  have  been 
brought  in  the  name  of  directors  instead  of  a  school  district  cannot  be  first  raised 


6».  Kossler  v.  Pittsburgh,  etc.,  R.  Co.,  208 
Pa.   50,   67   A.   66. 

61.  lUinois  &  I.  M.  R.  Co.  v.  Freeman,  210 
in.   270,   71   N.   B.   444. 

62.  Findings  that  owner  is  not  devoting 
land  and  water  to  public  use  held  Incon- 
sistent with  other  findings  in  case.  City  of 
Santa   Barbara  v.   Gould    [Cal.]    77   P.    151. 

63.  Filed  after  judgment  rendered  In- 
stead of  before.  Weiland  v.  Ashton  [S.  D.] 
100  N.  W.   737. 

64.  See  1  Curr.  L.  1031. 

65.  In  re  City  of  New  York,  89  App.  Dlv. 
490,    85    N.    Y.    S.    858. 

66.  See   1    Curr.    L.    1032. 

67.  Schenectady  R.  Co.  v.  Lyon,  44  Misc. 
275,    89   N.    T.    S.    908. 

68.  Teller  v.  Sievers  [Colo.  App.]  77  P. 
261. 

69.  See  1  Curr.  L.  1033.  ,„     .   , 

70.  Under  Laws  1899,  p.  316,  o.  151,  S  1. 
Lake  Keen  Nav.  Reservoir  &  Irr.  Co.  v.  Mc- 
Lain  Land  &  Inv.  Co.   [Kan.]   76  P.  853. 


71.  State  V.  Walte  [Ohio]  71  N.  E.  286. 

72.  See  1  Curr.  L.  1033. 

73.  None  from  award  of  viewers  under  act 
of  Apr.  4,  1899  (P.  L.  25),  to  assess  dam- 
ages against  a  school  district  for  the  taking 
of  land  of  a  county  poor  farm.  In  re  South 
Lebanon  Tp.  School  Dist.,  22  Pa.  Super.  Ct. 
330.  None  where  lower  court  has  jurisdic- 
tion. New  York  Min.  Co.  v.  Midland  Mln. 
Co.   [Md.]   58  A.  217. 

74.  Parks  v.  Dallas  Terminal  R.  &  Union 
Depot  Co.    [Tex.  Civ.  App.]   78  S.  W.  533. 

75.  Lafayette  &  I.  Rapid  R.  Co.  v.  Butner, 
162  Ind.  460,  70  N.  B.  529. 

76.  Jersey  City  v.  Hamilton  [N.  J.  Law] 
56  A.  670. 

77.  See   1   Curr.   L.   1033. 

78.  Laying  out  road.  Jones  v.  Daul 
[Neb.]   97  N.  W.  1029. 

79.  State  v.  Judges  of  the  Court  of  Com- 
mon Pleas,  69  Ohio  St.  372,  69  N.  E.  659. 

80.  81.     See   1   Curr.   L.    1034. 
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on  appeal.'*    By  allowing  the  evidence  to  go  to  the  jury  without  objection,  plaintiff 
admits  its  sufficiency  to  warrant  an  assessment  of  dama,ges." 

Bringing  up  the  catise;  record.^* — Eulings  based  on  questions  of  fact  can  be 
reviewed  only  when  the  facts  are  properly  before  the  court  by  bill  of  exception  or 
otherwise.'^  In  Utah,  where  the  bill  of  exceptions  and  motion  for  new  trial  do 
not  specify  the  particulars  wherein  the  evidence  is  insufficient  to  support  the  verdict, 
the  supreme  court  cannot  consider  the  excessiveness  of  the  award.*" 

Scope  of  review." — The  verdict  of  the  jury  is  entitled  to  great  weight,'*  and 
where  rendered  on  conflicting  evidence  will  generally  be  affirmed,*'  especially  where 
the  jury  view  the  premises.'"  The  constitutionality  of  a  provision  allowing  entry 
by  the  condemnor  before  decree  cannot  be  contested  by  an  owner  as  to  whom  the 
jury  have  found  no  damages,'^  and  defendant  in  proceedings  to  condemn  land 
for  a  drainage  ditch,  whose  land  is  outside  the  drainage  district,  cannot  raise  the 
constitutionality  of  the  statute  under  which  the  district  is  organized  on  anj^  ground 
going  only  to  the  manner  of  assessing  benefits.'''  In  Ohio,  where  the  court  of  com- 
mon pleas  reverses  on  error  the  judgment  of  the  probate  court,  it  proceeds  to  trial 
of  the  case  as  though  it  had  original  jurisdiction  thereof."  In  Louisiana,  the 
jurisdiction  of  the  supreme  court  on  appeal  extends  to  all  matters  of  both  law  and 
fact." 

Trial  or  hearing."^ 

Decision  and  determination.^^ — Where  the  evidence  fails  to  show  the  legal 
existence  of  plaintiff  corporation,  the  case  will  be  reversed  and  remanded  for  fur- 
ther proof.'^  Where,  after  payment  of  the  award  the  condemnor  appeals  and  pro- 
cures reversal  and  after  lapse  of  several  years  redoekets  the  case  and  secures  a 
smaller  award,  restitution  of  the  difference  cannot  be  awarded  against  the  owner 
who  has  had  no  notice.'* 

§  19.  Remedy  of  owner  by  action  or  suit.  A.  Actions  for  tort,  damages,  or 
trespass;  recovery  of  property."" — Mere  negligent  or  tortious  injuries  cannot  be 
redressed  by  proceedings  to  assess  damages,  but  must  be  remedied  by  an  action 
for  the  trespass.*    But  the  remedy  by  condemnation  provided  by  the  Code  of  SoutI\ 


82.  School  Dist.  No.  35,  Holt  County  v. 
Hodg-ins    [Mo.]    79    S.    W.    148. 

83.  Oreg-on  Short  Line  R.  Co.  v.  Russell, 
27  Utah,   457,   76  P.  345. 

84.  See  1   Curr.   L.   1035. 

85.  Oapp  V.  Maefarland,  20  App.  D.  C. 
224.  Record  held  to  present  sufficient  proof 
that  It  contained  the  evidence  taken  before 
commission.  In  re  City  of  New  York,  89 
App.  Div.  490,  85  N.  T.  3.  858. 

86.  Oregon  Short  Line  R.  Co.  v.  Russell, 
27  Utah,  457,  76  P.  345. 

87.  See  1  Curr.  L.   1035. 

88.  City  of  New  Orleans  v.  Manfre,  111 
La.  927,  35  So.  981;  Board  of  Levee  Com'rs 
V.   Jackson's  Estate   [La.]   36  So.   912. 

89.  Brown  v.  Illinois,  etc.,  R.  Co.,  209  111. 
402    70  N.  E.  905;  Oregon  Short  Line  R.  Co. 

V  Russell,  27  Utah,  457,  76  P.  346;  Chicago, 
etc.,  R.  Co.  V.  Sullivan,  25  Ky.  L.  R.  2295,  80 
S.  W.  515;  Metropolitan  R.  Co.  v.  Maefarland, 
20  App.  D.  C.  421;  City  of  New  Orleans  v. 
Sohroeder,  111  La.  653,  35  So.  800;  City  of 
New  Orleans  v.  Morgan,  111  La,  851,  35  So. 
951 

90.  The  verdict  will  not  be  set  aside  for 
excessiveness  or  Inadequacy  unless  so  pal- 
pably unjust  as  to  show  passion,  prejudice 
or  undue  influence  or  improper  means.     Spohr 

V  Chicago,  206  111.  441,  69  N.  E.  614;  Illinois, 


etc.,  R.  Co.  V.  Humlston,  208  111.  100,  69  N. 
E.  880;  St.  Louis  &  O.  R.  Co.  v.  Union  Trust 
&  Sav.  Bank,  209  111.  457,  70  N.  E.  651; 
Long  Island  R.  Co.  v.  Reilly,  89  App.  Div. 
166,    85    N.    T.    S.    875. 

91.  Marks  v.  Bradshaw  Mountain  R.  Co. 
[Ariz.]    76  P.   470. 

92.  Laguna  Drainage  DIst.  v.  Charles 
Martin  Co.    [Cal.]    77   P.    933. 

93.  Rev.  St.  1892,  c.  8,  tit.  2;  Id.  i  6438. 
State  V.  Judges  of  Court  of  Common  Pleas, 
69  Ohio  St.  372,  69  N.  B.  659. 

94.  Louisiana  &  N.  "W.  R.  Co.  v.  Vicks- 
burg,  etc.,  R.  Co.,  112  La.  915,  36  So.  803; 
Louisiana  W.  R.  Co.  v.  Crossman's  Heirs, 
111  La.   611,   35   So.   784. 

95.  9«.     See  1  Curr.  L.  1036. 

97.  Cumberland  Tel.  &  T.  Co.  v.  Morgan's 
Louisiana  &  T.  R.  &  S.  S.  Co.,  112  La.  287, 
36  So.  352. 

98.  Asher  v.  Louisville  &  N.  R.  Co.  [Ky.] 
81  S.  W.  678. 

99.  See  1   Curr.  L.  1036. 

1.  Unreasonable  flowage  by  defendant's 
dam.  Gordon  v.  International  Paper  Co.,  72 
N.  H.  346,  56  A.  757.  Conversion  of  personal 
property  abandoned  In  street.  Lincoln  Safe 
Deposit  Co.  V.  New  York,  88  N.  Y.  S.  912. 
Where  the  carrying  out  of  plan  adopted  for 
improvement  of  a  city  street  results  In  dam- 
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Carolina  for  a  person  whose  lands  are  injured  by  the  discharge  of  sewage  into  a 
stream  is  exclusive  and  the  land  owner  cannot  bring  suit  for  a  tort  or  to  abate  it ' 
as  a  nuisance.^  Where,  pending  proceedings,  the  condemnor  takes  possession  and 
builds  its  railroad  and  subsequently  dismisses  the  proceedings,  it  becomes  a  tres- 
I>asser  ab  initio  and  the  owner  may^  so  treat  it  and  is  not  confined  to  the  statutory 
writ  of  ad  quod  damnum.'  The  vendor  is  not  a  necessary  party  where  suit  is 
not  brought  until  after  the  whole  purchase  price  has  been  paid  and  the  deed  delivered, 
though  the  injury  occurred  before  delivery  of  the  deed,*  and  where  a  widow  holds 
title  in  trust  for  herself  and  her  husband's  heirs,  they  may  maintain  a  single  action 
for  damages.' 

Right  of  action." — A  landowner  whose  property  has  been  taken  for  public  use 
without  compensation  may  maintain  an  action  at  law  to  recover  damages  for  the 
trespass,'  but  suit  must  be  timely  brought,"  and  after  a  lapse  of  20  years,  it  will 
be  presumed  that  the  damages  have  been  paid  and  in  equitable  ejectment  the  burden 
is  on  plaintiffs  to  prove  the  contrary.' 

Pleading,  issues  and  ■proof}" — ^If  plaintiff  desires  to  restrict  the  width  of 
defendant  railroad  company's  right  of  way,  he  must  allege  that  full  width  is  not 
neeessary,^^  and  in  the  absence  of  such  averments,  it  will  be  presumed  that  the  pro- 
ceedings were  intended  to  vest  a  right  of  way  of  the  width  fixed  by  defendant's 
charter.'"  In  an  action  for  damages  from  a  change  of  street  grade,  the  defense 
of  special  benefits  need  not  be  pleaded  and  proved  as  a  special  defense.^' 

Burden  of  proof;  questions  of  fact;  witnesses}* — The  cost  of  regrading  plain- 
tiff's lot  is  admissible  on  the  question  of  his  damages  for  a  change  of  grade  of  a 
street,  in  connection  with  facts  showing  its  necessity  and  reasonableness.^' 

Yiew  of  premises;  instructions}" 

Verdict,  judgment  and  alloivance  of  damages" — Where  the  defendant  was  a 
trespasser,  the  cost  of  restoring  the  land  to  its  former  condition  is  the  proper 
measure  of  damages  where  such  cost  is  less  than  the  diminution  in  its  market  value 
bv  the  trespass,  but  if  such  cost  is  more  than  the  diminution  of  market  value,  the 
latter  is  the  measure.^' 

Appeal}* 

(§19)  B.  Suits  in  equity;  injunction}" — Condemnation  proceedings  will  not 
be  enjoined  either  in  a  state''  or  a  federal  court'"'  on  any  ground  that  may  be  liti- 


age  to  abutting  owners,  the  remedy  in  Penn- 
sylvania Is  by  view  under  the  statute,  but 
the  negligent  execution  of  the  work  result- 
ing in  injury  must  be  remedied  by  an  action 
of  trespass.  Removal  of  lateral  support  by 
excavating  for  sewer.  Fyfe  v.  Turtle  Creek 
Borough,   22  Pa.  Super.  Ct.  292. 

a.     Matheny  v.  Aiken  [S.  C]  47  S.  E.  66. 

3.  Condemnor  cannot  defend  on  ground 
that  its  dismissal  was  ineffectual.  Enid  &  A. 
R.  Co.  V.  Wiley   COkl.]    78  P.   96. 

4,  5.  Brown  v.  Arkansas  Cent.  R.  Co. 
[Ark.3  81  S.  W.  613. 

«.     See  1  Curr.  L.  1037. 

7.  Archer  v.  Chicot  County  Com'rs,  128  F. 
125. 

8.  Action  by  abutting  owner  to  recover 
for  permanent  injury  by  building  railroad 
in  street.  Tietze  v.  International  &  G.  N.  R. 
Co  [Tex.  Civ.  App.]  80  S.  W.  124.  Actions 
for  damages  for  building  and  operating  an 
elevated  railroad  in  a  city  street  must  be 
brought  within  5  years  in  Missouri.  De 
Geofroy  v.  Merchants'  Bridge  Ter.  R.  Co., 
179  Mo.   696.  79  S.  W.  386. 


».  Carter  v.  Ridge  Turnpike  Co.,  208  Pa. 
565,   57   A.   988. 

10.  See  1  Curr.  L.  1039. 

11,  12.  Beal  v.  Durham  &  C.  R.  Co.  [N. 
C]   48  S.  B.  674. 

13.  Pickles  V.  Ansonia,  76  Conn;  278,  66 
A.   552, 

14.  See  1  Curr,  L.  1040. 

15.  Pickles  V.  Ansonia,  76  Conn.  278,  56 
A.   552. 

16.  See  1  Curr.  L.  1040. 

17.  Interference  with  ingress  and  egress 
from  plaintiif's  land  by  building  of  second 
track  held  not  shown  by  evidence.  Hogan 
V.  Chicago  &  A.  R.  Co.,  208  111.  161,  69  N.  B. 
853.     See   1   Curr.  L,.   1040. 

18.  Enid  &  A.  R.  Co.  v.  Wiley  [Okl.]  78 
P.    96. 

10,  ao.     See  1  Curr.  L.  1041. 

ai.  Cincinnati,  etc.,  R.  Co.  v.  Wabash  R. 
Co.,  162  Ind.  303,  70  N.  B.  256.  Whether  cor- 
poration bringing  suit  is  de  facto  or  de  jure, 
and  if  de  facto  only,  whether  such  have  a 
right  to  condemn.  Boyd  v.  Logansport,  R.  & 
N.  Traction  Co.,  161  Ind.  587,   69  N.  B.  398. 
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gated  in  the  proceeding  itself.  Injunction  will  lie  to  restrain  the  taking  or  use 
of  private  property  where  no  compensation  has  been  made  or  condemnation  pro- 
ceedings instituted,''"  provided  it  is  sought  before  the  public  have  acquired  a  pre- 
scriptive right  to  the  land  taken,^*  and  is  the  proper  remedy  of  an  abutting  owner 
for  an  additional  servitude  which  the  user  has  no  power  to  condemn.'^  A  rail- 
road company  in  Ohio  may  enjoin  the  condemnation  of  land  for  streets  across  its 
right  of  way,  where  it  shows  that  the  opening  of  such  streets  will  unreasonably 
interfere  with  its  business.^"  Injunction  will  not  issue  against  the  vacation  of 
streets  by  a  city  for  the  benefit  of  a  railroad  company,  since,  if  the  adjoining 
owner  has  any  rights  requiring  compensation,  his  legal  remedy  is  ample.^' 

Limitation  and  laches.^ — Presumption  of  payment  may  arise  from  lapse  of 
time,"'  and  owners  of  land  through  which  an  irrigation  canal  is  buUt  cannot  abate 
it  by  action  nor  destroy  it  where  they  have  stood  by  and  seen  it  built  without  pro- 
test and  had  a  right  to  compensation,  but  made  no  move  to  obtain  it.^" 

Parties.''^    Pleading  and  issues}'' 

Decree,  judgment  or  order?^ — Though  the  relief  sought  is  abatement  of  the 
entire  use  of  a  street  by  a  street  railroad  company,  injunction  may  be  granted  to  the 
extent  to  which  complainant  is  entitled,'*  and  where  suit  is  brought  to  enjoin  a 
continuing  trespass  and  for  damages  for  past  injuries  caused  by  a  city's  operation 
of  wells  and  pumping  stations,  depriving  plaintiff's  land  of  its  water  supply,  the 
judgment  may  properly  award  damages  for  the  past  injury  and  deny  the  injunc- 
tion provided  the  city  pays  or  tenders  a  sum  awarded  as  damages  for  permanent 
injury  to  the  fee.^" 

§  20.  Payment  and  distribution  of  sum  awarded;  title  or  interest  requiring 
compensation." — A  purchaser  on  contract  who  has  not  made  sufBcient  payments  to 
entitle  him  to  a  deed  is  not  an  "owner"  entitled  to  damages  for  a  change  of  grade 
of  a  street  dedicated  by  his  vendor  after  his  contract  was  made,'^  and  a  tenant  at 
will  who  has  been  given  reasonable  notice  on  condemnation  of  the  land  cannot 
recover  damages  for  injury  to  his  property  by  destruction  of  the  building,"'  but 
in  an  action  for  damages  for  change  of  street  grade,  it  is  no  defense  that  plaintiff 


22,  Injunction  will  not  be  granted  by  a 
Federal  court  to  restrain  proceedings  in  a 
state  court  by  a  railroad  company  on  the 
ground  that  the  proposed  use  Is  not  public, 
where  that  question  may  be  litigated  in  the 
state  court.  VP'ashington.  Black  Hills  &  N. 
W.  R.  Co.  V.  Taooma  Mill  Co.  [C.  C.  A.]  129 
P.    312. 

23.  The  taking  of  land  for  a  highway. 
Spurlock  V.  Dornan  [Mo.]  SI  S.  W.  412.  A 
change  in  street  grade  that  will  permanently 
injure  abutting  owners.  Swope  v.  Seattle, 
35  Wash.  69,  76  P.  517.  The  raising  of  a 
railroad  grade  at  a  point  where  the  road 
crosses  a  street  at  a  very  acute  angle  so  as 
to  cut  off  the  access  of  an  abutting  owner 
from  one  direction  on  the  street.  Dean  v. 
Ann  Arbor  R.  R.  [Mich.]  lOQ  N.  W.  773.  The 
owners  of  the  fee  of  a  highway  may  prevent 
Its  use  for  a  permanent  telephone  line.  Gray 
V  York  State  Tel.  Co.,  92  App.  Div.  89,  86  N. 
T.  S.  771.  Injunction  will  lie  to  restrain  the 
taking  of  private  property  by  a  railroad 
company  which  Is  not  covered  by  its  pro- 
ceedings to  condemn  adjoining  land.  Ship- 
ley V.  "Western  Maryland  Tidewater  R.  Co. 
[Md.]  56  A.  968.  A  railroad  company  that 
has  failed  to  comply  with  the  statutes  of  the 
state   In   that   It   has   failed   to   condemn   the 


land  on  which  it  Is  building  w^ill  be  enjoined 
from  building.  Wilson  v.  Alderman  &  Sons 
Co.    [S.   C]   48  S.  B.   81. 

24.  Klme  V.  Cass  County  [Neb.]  99  N.  W. 
546. 

25.  Not  condemnation.  Interurban  traffic 
by  street  railroad.  Tounkin  v.  Milwaukee 
Light,  Heat  &  Traction  Co.  [Wis.]  98  N.  W. 
215. 

26.  Pittsburg,  etc.,  R.  Co.  v.  Greenville,  69 
Ohio  St.  487.  69  N.  B.  976. 

27.  Vanderburgh  v.  Minneapolis  [Minn.] 
100  N.   W.    668. 

28.  See   1  Curr.  L.   1043. 

29.  40  years.  Louisville  &  N.  R.  Co.  v. 
Smith  [C.   C.   A.]   128   P.   1. 

30.  Crescent  Canal  Co.  v.  Montgomery,  143 
Cal.   248,  76  P.  1032. 

31.  32.     See  1  Curr.  L.   1043. 

33.  See  1  Curr.  L.  1044. 

34.  Interurban  traffic  only  enjoined. 
Tounkin  v.  Milwaukee  Light,  Heat  &  Trac- 
tion Co.    [Wis.]    98  N.  W.   215. 

35.  Westphal  v.  New  York,  177  N.  T.  140, 
69  N.  B.   369. 

36.  See  1  Curr.  L.  1044. 

37.  In  re  Fifth  St.,   22  Pa.  Super.  Ct.   214. 

38.  Lyons  v.  Philadelphia  &  B.  R.  Co. 
[Pa.]    58  A.   924. 
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purchased  with  notice  that  the  order  for  the  change  had  already  been  made." 
Where  at  the  time  a  lease  is  executed,  an  elevated  railroad  is  in  full  operation  in 
front  of  the  premises,  of  which  fact  the  lessee  is  aware,  he  cannot  recover  on  account 
of  the  operation  of  the  road  during  that  term,  though  the  lease  be  merely  a  renewal 
of  a  prior  one,  during  the  term  of  which  he  can  recover  ;*°  but  the  owner  of  a  build- 
ing built  on  land  under  a  perpetual  lease  subject  to  readjustment  of  rental  may 
recover  for  injury  by  an  elevated  railroad,  built  prior  to  his  purchase  of  it  and 
prior  to  the  last  readjustment  of  rent.*^  One  who  holds  land  by  devise  to  himself 
in  trust  as  executor  to  himself  and  others  may  maintain  action,*^  and  where,  pend- 
ing suit,  a  tax  lien  on  the  land  is  foreclosed,  the  lien  holder  becoming  vested  with 
absolute  title  to  the  premises,  he  is  entitled  to  the  damages  awarded.*' 

Sufficiency  of  payment.** 

Distribution.*^ — Where  there  is  a  contest  over  the  ownership  of  the  money 
paid  into  court  on  condemnation,  the  court  can  order  a  portion  of  it  withheld  to 
satisfy  special  tax  bills  standing  against  the  land.*®  Heirs  in  fact  entitled  to  a 
share  in  the  land,  though  not  so  appearing,  are  entitled  to  their  share  of  the  award,*^ 
and  where  a  lease  provides  for  removal  of  the  buildings  at  the  end  of  the  term,  the 
lessee  is  entitled  to  that  portion  of  the  award  allowed  for  buildings.** 

Lien  and  enforcement.*" — Execution  cannot  issue  on  the  award  of  commis- 
sioners which  has  been  set  aside,  the  question  of  damages  having  been  referred  to 
a  jury.°" 

§  31.  Ownership  or  interest  acquired.''^ — The  petitioner  acquires  no  land  or 
interest  therein  not  specifically  described  in  his  petition,"^  but  takes  buildings  on 
the  land."'  The  quantity  of  interest  which  a  railroad  company  takes  is  measured 
by  the  terms  of  the  statute  authorizing  exercise  of  the  power,"*  generally  an  ease- 
ment in  the  surface,  the  landowner  retaining  title  to  the  fee  including  the  right 
to  remove  all  minerals  not  needed  for  the  support  of  the  surface."*"  Where  a  rail- 
road company  acquires  right  of  way  across  lands  and  a  private  road  thereon  belong- 
ing to  the  owner  of  the  lands,  it  has  the  same  title  to  its  road  crossing  that  it  has 
to  the  other  lands.""  A  telegraph  company  acquires  only  an  easement  in  the  right 
of  way  of  a  railroad  company  condemned  for  the  purpose  of  constructing  and 
operating  a  telegraph  line  thereon."' 

§  33.  Transfer  of  possession  and  passing  of  title.^^ — Where  the  condemnor 
has  tendered  the  amount  of  the  award,  the  owner  cannot  prevent  its  taking  pos- 
session by  appeal  and  filing  a  supersedeas  bond."°  Occupation  cannot  be  enjoined 
pending  appeal,  where  a  railroad  seeking  to  cross  another  has  paid  the  amount  of 
the  award  into  court,  and  the  ground  alleged  is  one  that  makes  it  voidable  at  most.°° 


39.  Pickles   v.   Ansonla,    76    Conn.    278,    66 
A.  552. 

40.  ChUd  V.  New  York  El.  R.  Co.,  89  App. 
Dlv.   598,   85  N.   T.   S.   604. 

41.  Storms  V.  Manhattan  R.  Co.,  178  N.  T. 
493,  71  N.  E.   3. 

42.  Bean  v.  Com.   [Mass.]    71  N.  E.   784. 

43.  In  re  Condemnation  of  Lands  In  Ram- 
sey County   [Minn.]   100  N.   W.   650. 

44.  45.     See   1   Curr.  L.    1045. 

46.     Ross  V.   Kendall    [Mo.]    81   S.   W.    1107. 
Legg    V.    Less,    34    Wash.    132,    75    P. 


47. 

130. 
48. 
49. 
50. 
51. 
52. 


PoiUon  V.   Gerry   [N.  T.]   71  N.  B.  262. 

See  1  Curr.  L.  1045. 

State  V.  Fort  [Mo.]   79  S.  W.  167. 

See  1  Curr.  L.  1046. 

Owner's  fee  to  center  of  street  or 
bordering  stream.  Shipley  v.  Western  Md. 
Tidewater  R.  Co.   [Md.]   56  A.   968. 


53.  Though  the  building  is  a  dwelling 
house  and  the  appropriation  is  for  a  rail- 
road right  of  way.  Stauffer  v.  Cincinnati. 
etc.,  R.  Co.  [Ind.  App.]  70  N.  B.  543.  Com- 
pare White  V.  Same  [Ind.  App.]  71  N.  B. 
276. 

54.  May  be  fee.  Currie  v.  New  York 
Transit   Co.    [N.   J.   Err.    &  App.]    58   A.    308. 

55.  Missouri,  etc.,  R.  Co.  v.  Schmuck 
[Kan.]    76  P.   836. 

56.  Charleston  &  W.  C.  R.  Co.  v.  Flem- 
ing, 118  Ga.  699,  45  S.  B.  664. 

57.  Atlantic  Coast  Line  R.  Co.  v.  Postal 
Tel.  Cable  Co.   [Ga.]   48  S.  E.  15. 

68.     See  1  Curr.  L.   1047. 

59.  Shirley  v.  Southern  R.  Co.  [Ky.]  81  S 
W.   268.   • 

60.  Cincinnati,  etc.,  R.  Co.  v.  Wabash  R 
Co.,   162  Ind.   303,   70  N.  E.   256. 
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§  23.  Belinquishmeni  or  abandonment  of  rights  acquvred^^ — Property  taken 
'  for  public  use  reverts  to  the  owner  on  abandonment ;°'  mere  nonuser,  however,  will 
not  operate  as  an  abandonment  of  railroad  right  of  way;  there  must  be  some  de- 
cided act  indicative  of  an  intention  to  abandon."^ 


EQUITY.64 


§  1.  Natare  of,  and  General  Principles 
Controlllns,   BQulty   (1310). 

§  2.  Ek^nlty  JnrlHillction  and  Occasion  for 
Relief  (1210). 

A.  In  General  (1210).     The  Right  to  Pro- 

ceed at  Law  or  In  Equity  (1211). 
Effect  of  Code  or  Statutory  Provi- 
sions (1211). 

B.  Principles     and     Maxims     Controlling 

Application  of  Equitable  Relief 
(1212).  Existence  of  an  Adequate 
Remedy  at  Law  (1213).  Doing 
Complete  Justice  (1216).  Multi- 
plicity of  Suits  (1216). 

C.  Occasions  for,  and  Subjects  of,  Equi- 

table Relief    (1217). 
§  3.     I/aclies  and   Acauiescence    (1218). 
§  4.     Practice    and    Procedure    in     General 
(1220). 

§  5.     Parties   (1221). 
;  6.     Pleading  (1222). 

A.  General  Rules    (1222). 

B.  Original   Bill,   Petition,    or   Complaint 

(1222). 

C.  Amended      and      SupplementaJ      Bills, 

Complaints,   or   Petition    (1225). 

D.  Cross  Bill  or  Petition   (1226). 


E.  Demurrer  (1227).     Effect  of,  and  Pro- 

cedure on.  Demurrer  (1228). 

F.  Plea    (1228). 

G.  Answer  (1229). 

H.  Replications,     Exceptions,     and     Mo- 
tions  (1230). 
I.  Issues,  Proof,  and  Variance  (1230). 
J.  Objections  and  Waiver  Thereof  (1230). 
§  7.     Taking  Bill  as   Confessed  or  on  De- 
fault (1231). 

§  8.     Trial  by  JnrT-  of  Special  Issnes  (1231). 
§  9.     Henrius   or   Trial;    Reliearins    (1232). 

A.  In  General   (1232). 

B.  Dismissal   (1232). 

C.  Evidence  and  Its  Introduction  (1233). 
9  10.     Decree,    Jndsnient    or    Order    (1234). 

A.  In  General;  Requisites  and  Sufficiency 

(1234). 

B.  Effect  and  Construction   (1234). 

C.  Measure  of  Relief  (1234). 

D.  Modification    and    Amendment;   Vaca- 

tion   and    Setting  Aside;    Collateral 
Attack  (1235). 
§  11.     Bill  of  Review  (1235).     Time  for  Bill 
and  Laches  (1236).     Grounds  (1236).     Appli- 
cation  and  Proceedings   (1236). 

§  12.      Otlier  Equitable  Remedies  for  Wblch 
no  Specific  Title  Is  Provided   (1236). 


This  topic  treats  of  the  general  rules  of  equity  and  of  procedure  in  equity  in 
those  states  where  the  adoption  of  a  code  has  not  changed  equitable  forms  and 
procedure,  and  also  of  such  matters  of  procedure  as  remain  under  the  codes.°°  The 
jurisdiction  of  equity  over  particular  subject-matters  is  retained,  but  the  equitable 
jurisdiction  of  particular  courts  is  elsewhere  treated.*"  The  question  of  the  legal 
or  equitable  character  of  a  controversy  sometimes  arises  in  determining  the  right 
to  a  jury,'^  or  in  determining  upon  what  calendar  the  cause  shall  be  placed  for 
trial  *"  and  in  many  other  matters  of  procedure  especially  under  the  codes."" 

§  1.  Nature  of,  and  general  principles  controlling,  equity.'"' — Equities  are 
rii^hts  which  are  established  and  enforced  in  accordance  with  the  principles  of 
equity  jurisprudence  under  some  general  principle  or  acknowledged  rale  govern- 
ing courts  of  equity.  Thus,  while  equity  is  based  upon  moral  right  and  natural 
justice,  it  is  not  coextensive  with  them." 

S  2.  Equity  jurisdiction  and  occasion  for  relief.  A.  In  general.'"' — The  juris- 
diction of  courts  of  equity  is  defined  by  principles,  not  by  precedents;  the  former 


61.     See  1  Curr.  L.  1047.         ^,   ^^    „ 

62  City  of  Waterbury  v.  Piatt  Bros.  & 
Co  76  Conn.  435,  56  A.  856;  Canton  Co.  of 
Baltimore  v.  Baltimore  &  O.  R.  Co.  [Md.]  57 

A.   637.  „  ,^. 

63  Canton  Co.  of  Baltimore  v.  Baltimore 
&  O.  R.  Co.   [Md.]    57  A.  637  ,«    -   „  . 

64.  See  1  Curr.  L.  1048  for  classified  list 
„f  notes  in  "L.  R.  A."  and  "Am.  St.  Rep.". 

63.  Specific  equitable  remedies  are  treated 
under  appropriate  titles,  such  as  Cancellation 
^f  Instruments,  1  Curr.  L.  413;  In^^f  o".  2 
Curr.  L.  397;  Receivers,  2  Curr.  L.  1466,  Ref- 


ormation   of    Instruments,    2    Curr.    L.    1492; 
Specific  Performance,   2  Curr.  L.  1678,   etc. 

66.  See  Jurisdiction,  2  Curr.  L.  604.     ' 

67.  See  Jury,  2  Curr.  L.  633. 

68.  See     Dockets,     Calendars     and     Trial 
Lists,  1  Curr.  L.  953. 

00.     See  Pleading,  2  Curr.  L.  1178;  Parties, 
2  Curr.  L.  1092,  and  like  topics. 

70.  See  1  Curr.  L.  1049. 

71.  Steger    v.    Traveling    Men's    Bldg.    & 
Loan  Ase'n,  208  111.  236,  70  N.  E.   236. 

72.  See  1  Curr.  L.  1049. 
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govern,  the  latter  illustrate.'*  Wietlier  a  cause  of  action  is  equitable  or  legal  in 
its  nature  depends  vipon  the  relief  prayed  for/*  and  which,  under  the  facts,  can 
be  granted."  The  cause  being  of  either  legal  or  equitable  cognizance,  a  court  of 
equity  may  acquire  jurisdiction  by  the  consent  of  the  parties,"  and  once  right- 
fully obtaining  full  jurisdiction,  it  will  retain  such  jurisdiction  to  the  end  of 
the  controTersy,''  and  to  the  exclusion  of  the  law  court,'^  but  equity  will  not  inter- 
vene where  the  case  has  been  determined  by  a  law  court  having  jurisdiction." 
Coiu'ts  of  equity  having  concurrent  jurisdiction,  the  jurisdiction  of  the  court  first 
taking  actual  cognizance  of  the  controversy,  is  exclusive  in  the  absence  of  any  pe- 
culiar equitable  grounds  to  the  contrary.^" 

A  defendant  is  entitled  to  raise  by  plea  the  jurisdiction  of  a  court  of  equity, 
and  to  demand  in  limine  the  judgment  of  the  court  whether  he  should  answer 
the  bill.'^  Such  plea  showing  lack  of  jurisdiction  over  the  defendant  need  not 
generally  designate  another  tribunal  in  which  he  may  be  sued.'''  Lack  of  juris- 
diction appearing  on  the  face  of  the  oill,  the  question  must  be  raised  by  demurrer.'^ 

The  distinctions  between  the  jurisdiction  of  courts  of  law  and  courts  of  chan- 
cery, as  recognized  and  practiced  in  the  Federal  courts,  are  not  mere  distinctions 
in  name  or  in  form,  but  are  fundamental  differences  of  substance.^^  A  statute 
of  a  state  creating  an  equitable  right,  capable  of  enforcement  by  proceedings  in 
conformity  with  the  pleadings  and  practice  in  equity,  the  right  will  be  enforced 
in  the  courts  of  the  United  States**  if  the  latter  have  jurisdiction  of  the  cause.'" 

The  tight  to  proceed  at  law  or  in  equity.^'' — Though  one  of  the  parties  be  es- 
topped to  claim  that  the  suit  is  legal  in  its  nature,  the  court  is  not  bound  there- 
by.** A  court  of  general  equity  jurisdiction  on  appeal  from  a  court  having  no 
equitable  jurisdiction  cannot  try  the  cause  as  one  in  equity.'"  Failure  to  set  up 
the  facts  relied  on,  in  a  bill  in  equity,  as  an  equitable  defense  to  an  action  by 
defendant,  does  not  bar  plaintiff  from  obtaining  relief  in  his  suit.""  Courts  observ- 
ing the  distinction  between  legal  and  equitable  rights,  an  equitable  defense  cannot 
be  maintained  in  an  action  brought  on  the  law  side  of  the  court  ;'^  this  does  not, 
liowever,  seem  to  be  the  rule  where  the  mixed  system  of  jurisprudence  prevails."' 

Effect  of  code  or  statutory  provisions.^^ — In  states  where  the  distinction  be- 


73.  Harrigan  v.  Gilchrist  [Wis.]  99  N.  W. 
909. 

74.  Fowler  v.  Davis,  120  Ga.  442,  47  S.  B. 
951.  A  petition  which  prays  for  a  dissolu- 
tion of  a  partnership,  an  accounting,  and  an 
injunction  makes  an  equitable  case.  Id.  The 
answer  or  cross  hill  asking  affirmative  equi- 
table relief,  the  court  may  properly  treat 
the  case  as  one  In  equity.  Myers  v.  Schuch- 
mann  [Mo.]   81  S.  "W.  618. 

75.  That  the  parties  classify  it  as  one  or 
the  other  does  not  affect  the  question. 
Thompson  v.  Hibbs   [Or.]   76  P.   778. 

76.  Varlck  v.  Hitt  [N.  J.  Eq.]  55  A.  139. 

77.  Mutual  Life  Ins.  Co.  v.  Blair,  130  F. 
971.  Equity  having  jurisdiction  of  a  bill, 
several  distinct  parties  being  necessary,  a 
party  defendant  cannot  file  a  petition  at 
law  for  the  same  purpose  as  the  salt  ir. 
equity.  In  re  Mifflinville  Bridge  [Pa.]  58 
A.  1072. 

78.  A  bill  to  compel  removal  of  buildings 
alleged  to  be  on  a  highway  held  not  to  lie 
until  title  to  land  had  been  determined  at 
law      Coward  v.  Llewellyn   [Pa.]   58  A.  1066. 

79.  May  v.  Boyd,  97  Me.  398,  54  A.  938. 
80.'    Sprigg  V.  Com.  Title  Ina.  &  Trust  Co., 

206  Pa,  548,  66  A.   32. 


81,  82,  83.  VSrilson  v.  American  Palace  Car 
Co.    [N.  J.  Err.  &  App.]    55  A.   997. 

84.  Mutual  Life  Ins.  Co.  v.  Blair,  130  F. 
971.     See   1  Curr.  L.   1066,   n.   1. 

85.  Appointment  of  a  receiver  for  a  cor- 
poration. United  States  Shipbuilding  Co.  v. 
Conklin  [C.  C.  A.]  126  F.  132.  See  1  Curr. 
L.  1049,  n.  9. 

86.  Anthony  v.  Burrow,  129  F.  783. 

87.  See  1  Curr.  L.  1050. 

88.  Weldon  v.  Brown,  89  App.  Dlv.  686,  85 
N.  T.  S.   599. 

89.  Johnson  v.  Stephens  [Mo.  App.]  82  S. 
"W.  192. 

90.  Gargano  v.  Pope,  184  Mass.  571,  69  N. 
E.    343. 

01.  Federal  courts  sitting  In  Texas.  Mo- 
Manus  v.  ChoUar   [C.  C.  A.]  128  F.   902. 

98.  Highlands  v.  Philadelphia  &  R.  R.  Co. 
[Pa.]  58  A.  560.  The  defense  to  be  success- 
ful must  be  supported  by  proof  of  a  char- 
acter and  degree  that  will  satisfy  the  con- 
science of  a  chancellor.  Id.  Rev.  Laws,  c. 
173,  §§  28,  32,  authorizing  the  pleading  of 
equitable  defenses  in  suits  at  law,  do  not 
apply  to  probate  courts.  Bailey  v.  Dillon 
[Mass.]   71  N.  E.  538. 

»3.     See  1  Curr.  L.  1050. 
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tween  actions  at  law  and  suits  in  equity  have  been  abolished,  the  distinction  be* 
tween  legal  and  equitable  principles  is  still  retained,'*  and  one  court  has  jurisdic- 
tion of  both  legal  and  equitable  actions;  in  an  action  partly  legal  and  partly  equita- 
ble, both  legal  and  equitable  principles  are  applied.*"  In  some  states,  equitable 
principles  may  be  applied  in  certain  law  actions." 

(§2)  B.  Principles  and  maxims  controlling  application  of  equitable  relief. 
General  maxims.^'' — New  principles  of  equity  are  not  to  be  added  by  judicial  policy, 
but  old  ones  are  subject  to  development  to  meet  new  conditions.*' 

He  who  comes  into  equity  must  come  with  clean  hands,*"  but  this  maxim  re- 
quires only  that  the  plaintiff  must  not  be  guilty  of  reprehensible  conduct  with  re- 
spect to  the  subject-matter  of  his  suit.* 

He  who  seeks  equity  must  do  equity.^  This  maxim  applies  only  to  a  party 
asserting  equitable  rights  or  seeking  equitable  relief,'  and  a  defendant  can  set  up 


94.  Equity  wiU  not  assume  jurisdiction 
where  there  is  an  adequate  remedy  at  law. 
■Wilson  V.   Green,   135  N.  C.   343,   47   S.  B.   469. 

95.  Bentley  v.  Crummey,  119  Ga.  94,  47  S. 
E.   209. 

96.  Action  to  correct  errors  of  taxing  offi- 
cers. Jefferson  County  v.  Trumbull,  34  Wash. 
276,    75   P.    876.     See   1  Curr.  L.   1050,  n.  18. 

97.  See  1  Curr.  L.  1050. 

98.  Harrlgan  v.  Gilchrist  [Wis.]  99  N.  W. 
909. 

99.  Illnstratlons:  Plaintiff's  case  being 
tainted  with  fraud  on  his  part,  equity  will 
not  aid  him.  Craig  v.  Craig,  54  W^.  Va.  183, 
46  S.  E.  371;  Poling  V.  Williams  [W.  Va.]  46 
S.  E.  704.  Though  an  agreement  between 
husband  and  wife  to  separate  and  live  apart 
Is  void,  equity  will  not  give  relief  from  a 
conveyance  by  him  to  her  in  consideration 
of  such  agreement,  the  conveyance  being 
voluntary  and  not  procured  by  fraud.  An- 
derson V.  Anderson  [Wis.]  100  N.  W.  829. 
Specific  performance  or  an  accounting  will 
not  be  granted  in  order  that  complainants 
may  avail  themselves  of  the  proceeds  of  an 
unlawful  act.  Illlngworth  v.  Bloemecke  [N. 
J.  Eq.]  58  A.  566.  One  who  is  himself  ob- 
structing a  highway  by  means  of  a  fence 
cannot  maintain  a  suit  In  equity  to  enjoin 
another  from  maintaining  a  fence  In  the 
highway.  Brutsche  v.  Bowers,  122  Iowa, 
226,  97  N.  W.  1076.  A  board  of  trade  cannot 
Invoke  the  aid  of  equity  to  protect  Its  claim- 
ed property  right  in  quotations.  Christie 
Grain  &  Stock  Co.  v.  Board  of  Trade  of  City 
of  Chicago  [C.  C.  A.]   125  F.  161. 

Contra!  Board  of  Trade  of  City  of  Chi- 
cago v.  Kinsey  Co.  [C.  C.  A.]  130  F.  507. 
Plaintiff,  by  secret  agreement  obtaining 
commissions  from  vendor  for  sale  of  prop- 
erty held,  that  he  was  not  entitled  to  specific 
performance  to  collect  commissions  from 
vendee.  York  v.  Searles,  90  N.  T.  S.  37. 
That  deeds  were  executed  by  complainant  for 
a  wrong  purpose  does  not  deprive  equity  of 
jurisdiction  to  cancel  them  where  the  de- 
fendants were  guilty  of  a  breach  of  trust 
whereby  the  deeds  were  recorded.  Bunn  v. 
Stewart  [Mo.]  81  S.  W.  1091.  Where  a  cham- 
pertous  contract  for  attorneys'  services  was 
entered  into  between  the  attorneys  and  their 
client,  the  client  is  not  debarred  ^om  relief 
in  equity.  Gargano  v.  PoPe  184  Mass.  571, 
69  N.  E.  343.     See  1  Curr.  L.  1051,  n.  21. 


1.  Klnner  v.  Lake  Shore  &  M.  S.  R.  Co.. 
69  Ohio  St.  339,  69  N.  E.  614.  Equity  wUl 
enjoin  the  sale  by  "scalpers"  of  nontrans- 
ferable excursion  tickets,  though  the  com- 
plainant railroad  agreed  with  other  carriers 
to  reduce  the  rates  and  impose  the  condi- 
tions for  the  excursion.  Id.  See  1  Curr.  L. 
1051,   n.   22. 

2.  -Thompson  v.  Williamson  [N.  J.  Eq.]  58 
A.  602;  Farmers'  Loan  &  Trust  Co.  v.  Den- 
ver, etc.,  R.  Co.  [C.  C.  A.]  126  P.  46.  See 
1  Curr.  L.  1051,  n.   23. 

Illnstrationa ;  To  rescind  a  transaction, 
one  must  place  the  other  party  in  statu  quo 
(Barker  v.  Fitzgerald,  204  111.  325,  68  N.  E. 
430;  Edwards  v.  Mercantile  Trust  Co.,  124  P. 
381;  Wyman  v.  Bowman  [C.  C.  A.]  127  P. 
257),  hence  where  consideration  was  a  pre- 
existing Indebtedness,  it  need  not  be  return- 
ed (Jenkins  v.  Jonas  Schwab  Co.,  138  Ala. 
664,  36  So.  649).  One  claiming  property 
must  pay  for  improvements  bona  flde  placed 
thereon,  and  with  complainants'  knowledge 
and  acquiescence.  Hunter  v.  MoDevitt,  12  N. 
T>.  505,  97  N.  W.  869.  One  is  not  liable  for 
entering  a  default  judgment  by  mistake,  the 
mistake  being  caused  by  the  neglect  of  the 
judgment  debtor.  Clark  v.  Smith,  90  App. 
Div.  477,  86  N.  T.  S.  472.  An  Injunction  will 
not  be  allowed  on  account  of  the  mere  fail- 
ure of  the  taxing  officers  to  fulfill  the  re- 
quirements of  the  statute  in  the  levy  and 
assessment,  but  It  must  appear  that  the  tax 
itself  was  inequitable  for  the  reason  that 
the  property  was  not  taxable.  Horton  v. 
Driskell  [Wyo.]  77  P.  354.  A  bill  by  stock- 
holders to  set  aside  an  alleged  fraudulent 
sale  of  property  by  the  corporation  to  de- 
fendants, which  alleges  that  they  have  sold 
a  portion  of  the  property  to  bona  fide  pur- 
chasers, prays  an  accounting  by  defendants, 
and  offers  to  allow  them  credit  for  any  sums 
expended  which  will  Inure  to  the  benefit  of 
the  corporation,  contains  a  sufficient  offer 
to  do  equity.  Kessler  &  Co.  v.  Ensley,  129 
F.  397.  Adverse  equities  growing  out  of  or 
being  closely  connected  with  the  subject- 
matter  of  the  suit  are  protected  by  giving 
plaintiff  his  relief  only  on  condition  that  he 
recognizes  the  equities  of  defendant.  Lynch 
V.  Burt  [C.  C.  A.]    132  F.   417. 

3.  Does  not  apply  to  the  enforcement  of 
a  judgment  lien  against  grantees  of  a  Judg- 
ment debtor.  Planary  v.  Kane  [Va.]  46  S. 
E.   312. 
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an  equitable  defense  so  far,  and  so  far  only,  as  eqmty  on  the  whole  transaction 
requires.* 

Where  equities  are  equal,  the  law  prevails."  The  equities  of  the  United  States 
appeal  to  a  court  of  chancery  with  the  same  but  with  no  greater  force  than  those 
of  an  individual  in  like  circumstances.' 

Equity  acts  in  personam  and  not  in  rem.'' 

Equity  regards  that  as  done  which  in  good  faith  ought  to  be  done.* 

Existence  of  an  adequate  remedy  at  law.^ — There  being  an  adequate  remedy 
at  law,  equity  has  no  jurisdiction  of  the  eause.^"  The  mere  fact  that  a  legal  rem- 
edy exists  is  iusufficient  to  deprive  equity  of  jurisdiction,  unless  the  legal  remedy 
is  as  practical  and  as  efficient  to  the  ends  of  justice  and  its  prompt  administra- 
tion as  the  remedy  in  equity.^^    As  to  whether  or  not  there  is  an  adequate  remedy 


4.  Suit  by  judgment  creditor  to  set  aside 
alleged  fraudulent  conveyances  by  debtor, 
defense  was  that  Judgment  was  based  on  a 
gaming  transaction,  held  equity  would  apply 
the  rule  of  In  pari  delicto  as  applied  to 
gambling.  Thompson  v.  Williamson  [N.  J. 
Bq.]    58   A.    602. 

6.  A  court  of  equity  will  not  Interfere  at 
the  suit  of  a  holder  of  a  prior  equitable  title 
or  claim  to  deprive  an  Innocent  purchaser 
for  value  of  a  Junior  equitable  estate  of  a 
legal  estate  or  advantage  which  he  has  sub- 
sequently bought  or  obtained  after  notice. 
United  States  v.  Detroit  Timber  &  Lumber 
Co.   [C.  C.  A.]  131  P.  668. 

e.  United  States  v.  Detroit  Timber  & 
Lumber  Co.    [C.  C.  A.]   131  F.   668. 

7.  Wilson  v.  American  Palace  Car  Co.  [N. 
J.  Err.  &  App.]    55  A.   997. 

8.  Will  regard  taxing  records  as  amended 
when  they  ought  to  be  amended.  Jefferson 
County  V.  Trumbull,  34  Wash.  276,  75  P. 
876. 

9.  See  1  Curr.  L.  1052. 

10.  Seymour  Water  Co.  v.  Seymour  [Ind.] 
70  N.  B.  514;  Sprinkle  v.  Duty,  54  W.  Va. 
559,  46  S.  B.  557.  See  1  Curr.  L.  1052,  n.  28- 
30. 

11.  Twin  City  Power  Co.  v.  Barrett  [C. 
C.  A.]  126  F.  302;  Rochester  German  Ins.  Co. 
V.  Schmidt,  126  F.  998;  Wiemer  v.  Louisville 
Water  Co.,-  130  F.  246;  Hoist  v.  Savannah 
Blec.  Co.,  131  F.  931;  Drlscoll  v.  Smith,  184 
Mass.  221,  68  N.  B.  210;  Meyer  v.  Boonville, 
162  Ind.  166,  70  N.  B.  146;  Gulf  Red  Cedar 
Co.  V.  Crenshaw.  138  Ala.  134,  35  So.  50. 

ILLirSTRATIOlVS.  Cases  In  which  the  le- 
gal remedT  Is  held  to  be  adequate. 

AceoiuitinK:  See  1  Curr.  L.  105.3.  The  ac- 
counts being  unilateral  and  no  discovery  being 
sought,  equity  will  not  entertain  Jurisdiction. 
Sprigg  v.  Conf.  Title  Ins.  &  Trust  Co.,  206  Pa. 
548,  56  A.  33;  London  Guarantee  &  Accident 
Co.  V.  Doyle,  130  F.  719.  Thus  equity  has  no 
jurisdiction  where  the  suit  was  to  discover 
the  exact  amount  paid  by  defendant  to  his 
employes  during  a  period  of  one  year.  Id. 
Where  the  items  for  which  plaintiff  seeks 
to  recover  are  simply  Items  of  charges  for 
services  rendered  and  expenses  incurred  and 
damages  suffered,  while  the  various  counter- 
claim's relate  to  specific  claims  by  defendant 
against  plaintiff  for  damages  by  way  of 
tort  or  breach  of  contract.  Mayo  v.  Halley 
[Iowa]  100  N.  W.  529.  So  where  a  defendant 
sued  for  a  balance  due  on  account  for  goods 
sold  and  money  loaned  who  pleads  a  set-off 


and    asks    for   a   Judgment    for   the   balance. 
Jones   V.    Baker   [Ark.]    81    S.   W.    607. 

Contracts  In  general:  See  1  Curr.  L.  1053. 
Equity  will  not  decree  the  specific  perform- 
ance of  a  contract  for  the  sale  to  plaintiff 
of  a  number  of  cows  at  a  stated  price  per 
head,  where  there  Is  no  evidence  to  show 
that  the  cows  have  any  distinctive  or  pecu- 
liar value,  which  cannot  be  determined  In  an 
action  at  law  for  damages,  or  that  defendant 
is  insolvent.  Kane  v.  Luckman,  131  F.  609. 
Agreement  not  to  engage  in  certain  business 
in  a  particular  locality,  where  by  the  agree- 
ment a  certain  sum  is  stipulated  as  liquidated 
damages.  Rucker  v.  Campbell  [Tex.  Civ. 
App.]  79  S.  W.  627.  Right  of  a  subcon- 
tractor to  receive  payment,  he  having  waiv- 
ed his  statutory  lien.  McCabe  v.  Rapid 
Transit  Subway  Const.  Co.,  127  F.  465.  All 
cases  involving  the  mere  expenditure  of 
money  or  the  performance  of  services  upon 
a  parol  agreement  for  an  interest  In  land. 
McKinley  v.   Lloyd,   128   F.   519. 

Damages:  The  mere  fact  that  proof  of 
damages  is  difflcult  does  not  give  equity 
jurisdiction.  Sawyer  v.  Atchison,  etc.,  R.  Co. 
[C.  C.  A.]   129  F.  100. 

Dstates  of  decedentsi  Under  B.  &  C. 
Comp.  9  386,  an  executor  de  son  tort  has  an 
adequate  remedy  at  law  to  recover  pay- 
ments made  by  him  in  the  rightful  course  of 
administration.  Slate  v.  Henkle  [Or.]  78  P. 
325. 

Insnrancei  See  1  Curr.  L.  1053,  Contracts. 
Before  loss  under  a  policy  of  Insurance,  the 
company  which  issued  It  has  no  adequate 
remedy  at  law  for  fraud,  false  representa- 
tions, or  concealments  which  procured  Its 
issue.  Riggs  V.  Union  Life  Ins.  Co.  [C.  C.  A.] 
129  F.  207.  After  loss,  the  company  has  an 
adequate  remedy  at  law.  Id.  The  fact  that 
the  action  at  law  on  the  policy  will  be 
brought  in  a  state  court  does  not  render  the 
remedy  at  law  In  the  Federal  court  inade- 
quate. Id.  Nor  does  the  fact  that  the 
license  of  the  company  to  do  business  In 
the  state  in  whith  the  action  at  law  is  to  be 
commenced  will  be  revoked  if  the  company 
removes  that  action  to  a  Federal  court.  Id. 
That  the  insured  died  pending  the  suit  does 
not  deprive  the  court  of  equity  of  Jurisdic- 
tion. Mutual  Life  Ins.  Co.  v.  Blair,  130  F. 
971. 

Leasesi  See  1  Curr.  L.  1053,  Contracts. 
BUI  by  a  lessee  against  his  lessor  and  a 
subsequent  lessee  for  relief  from  a  forfeiture 
of   the   lease   on  the   ground   of   nonpayment 
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at  law  depends  upon  the  character  of  the  ease  as  disclosed  by  the  pleadings,"  and 


of  royalties  due  at  a  certain  time,  though 
alleging  that  complainant  had  paid  all  the 
royalties  due.  Howlson  v.  Baird,  138  Ala. 
129,   35  So.   62. 

Mandamns  will  not  issue  in  the  absence  of 
an  allegation  of  Insolvency  or  that  the 
property  is  likely  to  be  removed.  Ohio  v 
Chambers,  5  Ohio  C.  C.   (N.  S.)   57. 

Mortgrages:  See  1  Curr.  L..  1054,  Penalties. 
Will  not  cancel  Instrument,  payment  being 
alleged.  Dorman  v.  McDonald  [Fla.]  36  So. 
52.  The  right  of  a  mortgage  creditor  to  sue 
and  collect  rents  from  a  tenant  held  inade- 
quate where  the  creditor  is  entitled  to  such 
rents  until  the  payment  of  his  entire  debt, 
and  the  rents  to  accrue  under  the  outstand- 
ing lease  will  be  insufficient  to  extinguish 
his  claim.  De  Berrera  v.  Froat  [Tex.  Civ. 
App.]  77  S.  W.  637.  In  a  suit  to  enjoin  the 
holder  of  chattel  mortgages  and  judgments 
from  enforcing  them,  defendant  cannot,  by 
cross  bill,  recover  a  sum  paid  for  attorney's 
fees  In  connection  with  the  assignment  to 
him  of  o;ie  of  the  judgments.  Miller  v.  De 
Toe    IN.   J.   Bq.]    58   A.   179. 

Fledges:  Suit  to  redeem  stock  held  by  a 
bank  as  collateral  security  and  sold  for  an 
inadequate  price.  Arbogast  v.  American 
Bxch.   Nat.   Bank    [C.   C.  A.]   125   F.   518. 

Political  qaestions:  The  general  rule  is 
that  equity  will  not  interfere  in  any  matter 
growing  out  of  an  election  which  may  be 
determined  by  a  contest  prescribed  in  the 
statute  providing  for  the  election.  Ogburn 
v.  Elmore  [Ga.]  48  S.  E.  702.  In  a  factional 
dispute  in  a  political  party,  the  time  not 
having  arrived  when  the  secretary  of  state 
was  required  to  make  eertiflcation  of  nomin- 
ations, held  no  adequate  remedy  at  law  to 
determine  which  person  was  entitled  to  such 
certification.  State  v.  Houser  [Wis.]  100  N. 
■W.   964. 

Releases:  Suit  to  avoid  a  release  on 
ground  of  fraud.  Such  v.  Bank  of  State  of 
New  York,   127   F.    450. 

Remedies  against  corpoTations,  oiliceTS,  or 
stocIclioIdeTs:  See  1  Curr.  L.  1054.  Suit 
to  hold  a  director  personally  liable  for  the 
debts  of  a  corporation.  Gen.  Laws  1896,  e. 
180,  §  21,  providing  that  the  remedy  shall  be 
an  action  on  the  case.  Legg  &  Co.  v.  Dew- 
ing [R.  I.]  57  A.  373.  Rescission  of  a  fran- 
chise will  not  be  granted  for  noncompliance 
with  conditions.  Seymour  Water  Co.  v.  Sey- 
mour [Ind.]  70  N.  E.  514.  Minority,  dissent- 
ing, nonpartlcipating  stockholders  cannot 
maintain  a  suit  in  equity  to  have  a  sale  of 
corporation's  property  enjoined  on  the 
ground  that  it  broke  an  implied  contract 
between  the  stockholders  and  the  corpora- 
tion. In  that  the  latter  should  be  operated 
for  the  purposes  for  which  it  was  incorpor- 
ated. Tanner  v.  LIndell  R.  Co.  [Mo.]  79  S. 
W.  155. 

Right  of  property  or  possession;  See  1 
Curr.  L.  1053.  Suit  to  recover  money  held 
In  trust.  Downs  v.  Downs'  Ex'r,  75  Vt.  383, 
56  A.  9.  Will  not  enjoin  the  wrongful  re- 
moval of  personal  property  where  such  prop- 
erty (-an  be  recovered  at  law  and  the  tort 
feasor  Is  not  insolvent.  Kistler  v.  Weaver, 
136  N.  C.   388,   47  S.  B.  478. 

Action  of  ejectment  as  an  adequate  remedy 
to  try  the  legal  title  in  a  partition  suit. 
Ellis  V.  Feist  [N.  J.  Eq.]  56  A.  369.     Suit  for 


an  injunction,  and  reformation  of  a  deed. 
Marshall  v..  Homier,  13  Okl,  264,  74  P.  368. 
Issues  of  adverse  possession  (Tudor  Boiler 
Mfg.  Co.  V.  Greenwald  Co.,  5  Ohio  C.  C.  [N. 
S.]  37),  to  determine  the  rights  to  royalties 
on  gas  and.  taken  from  the  land  (Zinn  v. 
Zinn,  54  W  va.  483,  46  S.  E.  202),  or  aban- 
donment (Tudor  Boiler  Mfg.  Co.  v.  Green- 
wald Co.,  6  Ohio  C.  C.  [N.  S.]  37),  eVen 
though  equitable  remedies  are  necessary. 
Where  whole  question  was  whether  use  gt 
a  passageway  amounted  to  a  dedication  or 
was  only  permissive.  Scanlln  v.  Consho- 
hocken  Borough  [Pa.]  58  A.  122.  Partial 
ouster  of  possession  by  a  co-tenant.  Brown 
V.  Reed   [Neb.]   100  N.  W.  143. 

Torts  or  criminal  acts:  See  1  Curr.  L. 
1053.  Wrongful  destruction  of  a  building. 
Wilson  V.  Wilson  [R.  I.]  56  A.  773.  Libel  or 
slander.  Edison  v.  Edison,  Jr.,  Chemical  Co., 
128  F.  957.  Nuisance.  Dennis  v.  Mobile  & 
M.  R.  Co.,  137  Ala.  649,  35  So.  30.  Will  not 
compel  a  railroad  company  to  restore  a 
crossing  over  its  track.  Louisville  &  N.  R. 
Co.  v.  Smith,  25  Ky.  L.  R.  1459,  78  S.  W^. 
160.  Wrongful  seizure  of  property  to  en- 
force the  payment  of  taxes.  City  of  Jack- 
sonville V.  Massey  Business  College  [Fla.] 
36  So.  432.  Sale  of  nontransferable  railroad 
tickets.  New  York,  etc,  R.  Co.  v.  Beeves 
85  N.  Y.   S.   28. 

Trespass:  See  1  Curr.  L.  1054.  Continu- 
ing trespass.  Christman  v.  Howe  [Ind.]  70 
N.  B.   809. 

Cases  in  wliicli  tlie  legal  remedy  is  held 
inndeciaate. 

Acconnting  and  biU  of  discovery:  Equlty 
has  jurisdiction  where  the  accounts  are 
mutual,  complicated,  and  a  discovery  is 
sought.  Gulf  Red  Cedar  Co.  v.  Crenshaw, 
138  Ala.  134,  35  So.  50;  Davis  v.  Wil- 
son [N.  J.  Eq.]  56  A.  704;  Mayo  v.  Halley 
[Iowa]  100  N.  W.  529;  Western  Union  Tei. 
Co.  V.  American  Bell  Tel.  Co.  [C.  C.  A.]  125 
P.  342.  The  cause  being  transferred  to  the 
equity  docket  as  involving  a  complicated  ac- 
count, the  fact  that  the  cause  is  subsequent- 
ly simplified  by  agreement  will  not  oust  the 
equity  side  of  the  court  of  jurisdiction,  no 
motion  to  remand  being  made.  Ellison  v. 
Dunlap,  25  Ky.  L.  R.  1495,  78  S.  W.  155. 
Revision  1898,  §  118  does  not  deprive  a  court 
of  chancery  of  its  jurisdiction  of  a  suit  for 
an  accounting.  Evans  v.  Evans  [N.  J.  Eq.] 
57  A.  872.  Applied  in:  Partnership  ac- 
count. Schulsinger  v.  Blau,  84  App.  Div.  390, 
82  N.  Y.  S.  686.  Where  one  held  property 
in  a  fiduciary  capacity.  Slayback  v.  Ray- 
mond, 93  App.  Div.  326,  87  N.  Y,  S.  931.  Suit 
to  recover  share  of  profits  from  joint  adven- 
ture. Weldon  v.  Brown,  89  App.  Div.  586, 
85  N.  Y.  S.  599.  Accounting  between  co- 
tenants.  Gulf  Red  Cedar  Co.  v.  Crenshaw 
138  Ala.  134,  35  So.   50. 

Equity  has  jurisdiction  of  a  bill  of  discov- 
ery. Rochester  German  Ins.  Co.  v.  Schmidt, 
126  F.  998. 

Discovery:  Where  consignee  did  not  know 
who  was  liable  for  conversion  of  goods  ship- 
ped. Mississippi  Cotton  Compress  &  Ware- 
house Co.  V.  M.  Levy  &  Co.  [Miss.]  36  So.  281. 

Contracts:  An  action  for  damages  for  the 
breach  of  a  stipulation  that  an  action  at 
law  which  has  passed  to  judgment  shall 
abide  the  final  decision  of  another  action  is 
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such  defense  to  be  available  must  be  pleaded"  unless  the  case  is  one  not  cogni- 
zable in  equity.^*  The  adequacy  of  the  legal  remedy  depending  upon  a  pure  ques- 
tion of  law,  the  court  may  determine  such  question  either  in  its  equitable  or  legal 
capacity.^"  An  objection  that  plaintiff  has  an  adequate  remedy  at  law  is  juris- 
dictional/" and  the  court  may,  either  on  objection  or  of  its  own  motion,  dismiss 
the  bill  at  any  stage  of  the  cause.^^     In  New  York,  transferring  the  cause  to  the 


not  as  practical  and  efficient  to  attain  the 
ends  of  justice  as  a  suit  in  equity  for  specific 
performance  of  the  contract,  where  the  final 
decision  of  the  other  action  requires  a  re- 
versal of  the  judgment.  Brown  v.  Arnold 
[C.  C.  A.]   131  F.  723. 

CnncellKtlon,  rescission  or  reformation  of 
contracts:  See  1  Curr.  L.  1055.  Suit  to  have 
contract  under  which  property  was  delivered 
to  another  in  trust  rescinded.  Slaybaok  v. 
Raymond,   93  App.  Dlv.   326,   87   N.  Y.   S.   931. 

Bnforcemcnt  of  contracts;  See  1  Curr.  L. 
1055.  Specific  performance  will  be  decreed 
to  enforce  a  family  agreement.  Clawson  v. 
Brewer  [N.  J.  Eq.]  58  A.  598.  A  suit  to 
enforce  an  annuity  contract  issued  as  pay- 
ment for  an  insurance  policy  held  cogniza- 
ble in  equity,  as  under  tlie  contract,  the  de- 
ceased's children  had  at  that  time  no  present 
right  of  action.  Mutual  Life  Ins.  Co.  v. 
Blair,  130  F.   971. 

Enforcement  of  claims  In  bankruptcy; 
See  1  Curr.  L.  1056.  A  trustee  in  bankruptcy 
may  recover  an  alleged  preferential  payment 
made  by  the  bankrupt.  Pond  v.  New  York 
Nat.  Exch.  Bank,  124  F.  992.  See  Bank- 
ruptcy, 3  Curr.  L.  434. 

Mandamus:  The  fact  that  a  writ  of  man- 
damus might  be  appropriate  to  the  facts 
alleged  in  a  bill  -will  not  oust  the  court  of 
equity  of  jurisdiction.  Wiemer  v.  Louisville 
"Water  Co.,  130  F.   246. 

Matters  relating  to  corporations:  See  1 
Curr.  L.  1056.  Where  members  of  a  mem- 
bership corporation  were  illegally  expelled. 
Stein  V.  Marks,  44  Misc.  140,  89  N.  Y.  S.  921. 
Where  a  shareholder  in  a  national  bank 
sues  as  such  and  as  a  cestui  que  trust,  for 
the  appointment  of  a  receiver.  Cogswell  v. 
Second    Nat.    Bank,    76    Conn.    252,    56    A.    574. 

Mortgases:  Will  redeem  property  from  a 
mortgage  after  default  in  the  payment  of 
the  "mortg-age  debt.  Manhattan  Life  Ins.  Co. 
V.  Wright  [C.  C.  A.]  126  F.  82.  Sequestra- 
tion held  an  inadequate  remedy  to  collect 
rents  for  mortgage  creditor.  De  Berrera  v. 
Frost  [Tex.  Civ.  App.]  77  S.  W.  637.  That 
plaintiffs,  in  an  action  to  set  aside  a  mort- 
gage procured  by  fraudulent  representations, 
have  an  adequate  remedy  by  way  of  defense 
to  an  action  to  foreclose  the  mortgage,  will 
not  defeat  the  plaintiff's  equitable  remedy. 
Hill  v,  Gettys,  135  N.  C.  373,  47  S.  E.  449. 

Mnltipllcity  of  suits:  See  1  Curr.  L.  1055. 
A  multiplicity  of  actions  being  necessary, 
the  remedy  at  law  is  Inadequate.  Mutual 
Life  Ins.  Co.  v.  Blair,  130  F.  971;  Wiemer  v. 
Louisville  Water  Co.,  130  F.  246.  Suit  by 
property  owners  to  enjoin  the  laying  of 
street  oar  tracks  In  the  street.  Hoist  v. 
Savannah  Elec.  Co.,  131  P.  931.  An  action 
for  rents  against  tenant  held  insufllcient  as 
involving  a  multiplicity  of  suits.  De  Ber- 
rera V.  Frost  [Tex.  Civ.  App.]  77  S.  W.  637. 
Pledges:  Equity  has  jurisdiction  to  en- 
force pledges  and  other  liens  securing  obli- 
gations. IngersoU  v.  Coram,  127  P.  418. 
Suit    to    redeem   stock   unfairly   sold   by   the 


pledgor.  Hagan  v.  Continental  Nat.  Bank 
[Mo.l  81  S.  W.  171. 

TresiiasM  and  other  injuries  to  real  proper- 
ty, or  the  possession  or  enjoyment  thereof 
or  rights  therein:  See  1  Curr.  L.  1055.  Con- 
tinuous interference  with  plaintiff's  right  of 
passage  over  a  certain  street.  Drisooll  v. 
Smith,  184  Mass.  221,  68  N.  E.  210.  A  bill 
by  a  railroad  company  against  a  number  of 
defendants,  alleging  that  as  owners  of  lands 
through  which  its  road  runs  tliey  are  inter- 
fering with  its  right  of  way,  denying  Its 
right  to  the  same,  threatening  suits  and 
preventing  it  from  keeping-  its  roadbed  in 
repair.  Louisville  &  N.  R.  Co.  v.  Smith  [C. 
C.  A.]  128  F.  1.  Will  enjoin  interfer- 
ence with  easements  or  their  disturbance 
or  destruction,  actual  or  threatened.  Id. 
A  remainderman  may,  during  the  existence 
of  the  particular  estate,  maintain  a  suit 
in  equity  to  have  a  cloud  removed  from  his 
title.     Keyes  v.  Ketrick  [R.  I.]  56  A.  770. 

Will  compel  a  railroad  company  to  replace 
a  farm  crossing  to  which  the  owner  of  the 
land  is  entitled.  Louisville  &  N.  R.  Co.  v. 
Brooks,  25  Ky.  L.  R.  1307,  77  S,  W,  69S. 
Where  a  railroad  company,  under  an  agree- 
ment with  a  cotton  compress  company,  de- 
livered to  a  consignee  cotton  compress  tick- 
ets calling,  not  for  specific  bales,  but  for  an 
equal  number  of  similar  bales  and  there  was 
a  shortage  in  a  shipment.  Mississippi  Cotton 
Compress  &  Warehouse  Co.  v.  M.  Levy  &  Co. 
[Miss,]  36  So.  281.  Village  has  no  adequate 
remedy  at  law  for  the  construction  of  a  rail- 
road over  its  main  street  at  grade  without 
approval  of  the  railroad  commissioners, 
when  one-fourth  of  the  expense  of  a  subse- 
quent change  of  the  route  would  fall  on  it. 
Village  of  Bolivar  v.  Pittsburg,  etc.,  K.  Co., 
88  App.  Dlv.  387,  84  N.  Y.  S.  678.  Where 
injury  Is  irreparable.  Palatka  Waterworks 
V.  City  of  Palatka,  127  P.  161. 

Other  Torts;  See  1  Curr.  L.  1055,  Trespass, 
etc.  Will  restrain  brokers  from  dealing  in 
nontransferable  railroad  tickets.  Illinois 
Cent.   R.  Co.  v.  Caftrey,  128   P.   770. 

12.  Twin  City  Power  Co,  v.  Barrett  [C.  C, 
A,]  126  F.  302;  Raoey  v,  Racey,  12  Okl,  650, 
73  P.  305.  Some  reasons  for  equitable  in- 
terference must  always  be  shown  in  a  bill 
or  complaint  for  cancellation,  where  the 
remedy  is  not  sought  for  the  protection  of 
an  equitable  estate,  interest  or  right.  Sey- 
mour Water  Co.  v.  Seymour  [Ind,]  70  N.  E. 
514. 

13.  Rooney  v.  Bodkin,  93  App.  Div.  431, 
87   N.   Y.   S.    800. 

14.  Toledo,  etc..  R.  Co.  v.  St.  Louis,  etc, 
R,   Co,,    208   111,   623,   70  N.  E.   715, 

15.  Rooney  v.  Bodkin,  93  App,  Div.  431, 
87   N.   Y.   S.   800. 

16.  Kane  v.  Luckman,  131   P.   609, 

17.  On  objection:  Kane  v,  Luckman,  181 
P.   609. 

On  its  own  motion:  Varrick  v.  Hitt  [N.  J, 
Err.  &  App.]  57  A.  406. 
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jury  trial  calendar  is  the  proper  procedure."  No  objection  being  made,  the  court 
may,  in  the  exercise  of  a  soimd  discretion,  retain  the  cause." 

In  order  to  sue  in  equity  one  must  have  diligently  pursued'"  and  exhausted^^ 
his  legal  remedies. 

Bomg  complete  justice."' — ^A  court  of  equity  having  jurisdiction  of  the  par- 
ties and  the  subject-matter,  it  will  retain  the  case  to  do  complete  justice  and  grant 
complete  relief. ^^  This  power  is  plenary,^*  but  its  ezercise  is  limited  by  the  scope 
of  the  allegations  of  the  bill  or  other  pleadings;'"  and  to  authorize  legal  relief 
some  special  and  substantial  ground  of  equitable  jurisdiction  must  be  alleged  and 
proved.'* 

Muliiplicity  of  suits."'' — Equity  has  jurisdiction  to  prevent  a  multiplicity  of 
suits. '*  This  doctrine  rests  upon  the  inadequacy  of  the  legal  remedy."  There 
is  no  hard  and  fast  rule  by  which  jurisdiction  in  equity  on  the  ground  of  the  avoid- 
ance of  a  multiplicity  of  suits  may  be  determined,"*  but  generally  where  a  num- 
ber of  suits  arise  out  of  the  same  transaction  and  the  decision  in  each  depends  upon 
the  same  principles  of  law,  equity  has  jurisdiction  of  the  combined  suit.'"^    A  court 


18.  Gilbert  v.  Bunnell,  92  App.  Dlv.  284, 
86  N.  T.  S.  1123. 

19.  Varriok  v.  Hitt  [N.  J.  Err.  &  App.]  57 
A.   406. 

ao.  Racey  v.  Racey,  12  Okl.  650,  73  P.  305. 
See  1  Curr.  L.  1057,  n.  39. 

21.  Suit  by  bondholder  of  a  railroad 
against  purchaser  of  said  railroad  for  pay- 
ment of  his  bonds.  Sawyer  v.  Atchison,  etc., 
R.  Co.  [C.  C.  A.]  129  F.  100.  See  1  Curr.  L. 
1057,  n.  39. 

22.  See   1  Curr.  L.   1057. 

23.  Whaley  v.  New  Tork,  81  N.  T.  S.  1043; 
Redner  v.  New  York  Fire  Ins.  Co.  [Minn.] 
99  N.  W.  886;  Harrlgan  v.  Gilchrist  [Wis.]  99 
N.  "W.  909;  Sprinkle  v.  Duty,  B4  W.  Va.  559, 
46  S.  B.  557;  Latimer  v.  Irish-American  Bank, 
119  Ga.  887,  47  S.  B.  322;  Hagan  v.  Continen- 
tal Nat.  Bank  [Mo.]  81  S.  W.  171;  MoConnell 
V.  Combination  Min.  &  Mill.  Co.  [Mont.]  76 
P.  194;  Guthiel  Park  Inv.  Co.  v.  Montolair 
[Colo.]  76  P.  1050;  Bessemer  Irr.  Ditch  Co. 
V.  Woolley  [Colo.]  76  P.  1053;  Ingersoll  v. 
Coram,  127  F.  418.  Where  the  jurisdiction 
was  conferred  by  statute.  Carter,  Rice  & 
Co  V.  Samuel  Hano  Co.,  72  N.  H.  549,  58  A. 
243.  Will  grant  legal  relief.  Toledo,  etc., 
R  Co.  V.  St.  Louis,  etc.,  R.  Co.,  208  111.  623, 
70  N.  E.  715;  Bourke  V.  Hefter,  202  111.  321, 
66  N.  B.  1084.  When  Incidental  to  the  de- 
termination of  some  equitable  question.  In- 
dia Rubber  Co.  v.  Consolidated  Rubber  Tire 
Co.,  117  F.  354.  Will  not  grant  discovery  in 
an  'action  for  breach  of  contract.  Id.  Stout 
V  Phoenix  Assur.  Co.  [N.  J.  Bq.]  56  A.  691. 
On  a  bill  to  set  aside  an  appraisement  of 
insured  property  destroyed  by  fire,  the  court 
will  not  retain  Jurisdiction,  the  appraise- 
ment being  set  aside,  to  determine  the  ex- 
tent of  the  liability  of  the  insurer,  or 
whether  the  Insurer  is  entitled  to  a  new 
appraisement.     Id.     See    1    Curr.    L.    1058,    n. 

"^ppllcatlonii  of  rule:  WIH  determine  in  a 
suit  for  assignment  of  dower  the  rights  of 
an  parties  in  a  decedent's  estate.  Potter  v. 
Clapp  203  111.  592,  68  N.  B.  81.  Where  one 
obtains  property  by  virtue  of  a  fiduciary 
relation,  "^equity  win  raise  a  trust  by  con- 
struction. Ackley  V.  Croucher.  203  lU.  530, 
68  N.  E.   86. 


Damages  will  be  awarded.  Toledo,  etc.,  R. 
Co.  V.  St.  Louis,  etc.,  R.  Co.,  208  111.  623,  70 
N.  E.  715;  Slayback  v.  Raymond,  93  App.  Div. 
326,  87  N.  T.  S.  931;  Montgomery  v.  McLaury, 
143  Cal.  83,  76  P.  964;  Whaley  v.  New  Tork, 
81  N.  T.  S.  1043.  Where  after  commence- 
ment of  a  suit  to  restrain  a  nuisance  and  for 
damages,  the  nuisance  Is  abated,  a  request 
by  complainant  to  amend  his  bill  so  as  to 
only  ask  for  damages  for  past  injuries  will 
be  refused  as  unnecessary.  Id.  The  fact  that 
a  complaint  demands  judgment  for  a  sum  of 
money  does  not  necessarily  stamp  the  action 
as  one  at  law.  Schulslnger  v.  Blau,  84  App. 
Div.  390,  82  N.  T.  S.  686. 

Procedure:  When  necessary  will  supply 
omissions  and  defects  of  legal  procedure. 
Warden  v.  Warden  [Neb.]  99  N.  W.  674. 
Whether  a  suit  to  enjoin  the  collection  of  a 
judgment  Is  In  effect  a  new  trial  or  not  the 
chancellor  may  retain  the  case  and  finally 
dispose  of  the  cause.  Headley  v.  Leavltt 
[N.   J.  Bq.]    57   A.    510. 

24.  Bunel  v.  O'Day,  125  P.   303,   316. 

25.  Waldron  v.  Harvey,  54  W.  Va.  608,  46 
S.  B.  603.  See  1  Curr.  L.  1058,  n.  44;  also  1 
Curr.  L.  1059,  n.  45-47.    See  post  §  10,  subd.  C. 

26.  Toledo,  etc.,  R.  Co.  v.  St.  Louis,  etc., 
R.  Co.,  208  111.  623,  70  N.  B.  715.  Mere  state- 
ments In  a  bin  upon  which  the  chancery 
jurisdiction  might  be  maintained,  but  which 
are  not  proved,  will  not  authorize  a  decree 
upon  such  parts  of  the  bill  as,  If  standing 
alone,  would  not  give  the  court  jurisdiction. 
Id. 

27.  See  1  Curr.  L.  1059. 

28.  Wiemer  v.  Louisville  Water  Co.,  ISO 
F.  246.  See  1  Curr.  L.  1059,  n.  51.  State  v. 
Sunapee  Dam  Co.,  72  N:  H.  114,  55  A.  899.  [By 
a  divided  court.] 

29.  De  Berrera  v.  Frost  [Tex.  Civ.  App.] 
77  S.  W.  637.  See  ante,  §  2,  subd.  B.  3x- 
Istenoe  of  an  adequate  remedy  at  law,  and 
note  thereto. 

30.  Wyman  v.  Bowman  [C.  C.  A.]  127  F 
257. 

31.  Hightower  v.  Mobile,  etc.,  R.  Co. 
[Miss.]  36  So.  82;  Wyman  v.  Bowman  [C.  C. 
A.]  127  P.  257.  See  1  Curr.  L.  1059,  1060,  n. 
52-65. 
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of  equity  will  not  intervene,  however,  unless  a  probability  of  a  multiplicity  of 
suits,  is  shown/^  and  in  the  case  of  questions  triable  by  a  jury,  it  is  an  appeal  to 
the  grace  of  the  court.'' 

(§  2)  C.  Occasions  for,  and  subjects  of,  equitable  relief.^* — Fraud"  and  mis- 
representation'°  save  where  a  judgment  for  damages  affords  adequate  relief,'''  mis- 
take,'' trusts,"  impending  irreparable  injuries,*"  protection  of  the  rights  of  mem- 
bers of  a  corporation,"  reasonableness  of  salaries  paid  corporate  officers,*^  wind- 
ing up  the  affairs  of  an  insolvent  corporation,*'  the  protection  of  minors,  incom- 
petents, and  lunatics,**  removing  clouds  from  title,*'  and  determining  the  use  of 
conflicting  easements,*'  are  subjects  of  equitable  jurisdiction.  Equity  has  no 'juris- 
diction to  prevent  impending  injuries  unless  it  be  shown  that  the  wrong  which 
is  feared  will  probably  result  from  the  wrongful  acts  of  the  parties  before  the 
court,  without  the  intervention  of  persons  to  the  court  unknown.*'' 

Equity  is  conversant  only  with  matters  of  property  and  the  maintenance  of 
civil  rights,*'  and  has  no  criminal  jurisdiction.*' 


niastratlons!  Has  Jurisdiction  of  the  com 
bined  suit  of  57  persons,  who  executed 
notes  to  induce  a  railroad  to  build  through 
a  certain  town,  to  have  the  notes  set 
aside  for  fraud.  Hlghtower  v.  Mobile, 
etc.,  R.  Co.  [Miss.]  36  So.  82.  Will  take 
jurisdiction  to  determine  the  extent  of  the 
legal  rights  of  the  various  riparian  owners 
in  a  body  of  water.  State  v.  Sunapee  Dam 
Co.,  72  N.  H.  114,  55  A.  899  [By  a  divided 
court].  Has  Jurisdiction  of  a  suit  which 
dispenses  with  nine  actions  at  law.  Wyman 
V.  Bowman  [C.  C.  A.]  127  F.  257.  The  fact 
that  several  lots  are  claimed  under  the  same 
title  does  not  alone  give  equity  Jurisdiction 
to  determine  the  title  In  order  to  avoid  a 
multiplicity  of  actions.  It  must  further  ap- 
pear that  an  action  at  law  will  not  fully  de- 
termine the  question.  Burroughs  v.  Cutter, 
98  Me.  178,  56  A.  649.  A  bill  alleging  a  con- 
tract, by  its  terms  still  in  force,  under  which 
complainant  is  furnishing  water  for  defend- 
ant city  and  its  citizens,  and  the  passing  of 
an  ordinance  by  defendant  fixing  much  lower 
rates  than  provided  by  the  contract,  makes 
a  case  for  equity  Jurisdiction.  Falatka 
Waterworks  v.  Falatka,  127  F.  161. 

32,  33.  Tudor  Boiler  Mfg.  Co.  V.  Greenwald 
Co.,   5  Ohio  C.  C.    (N.   S.)    37. 

34.  See   1   Curr.  L.    1060. 

35.  Clark  v.  Seagraves  [Mass.]  71  N.  B. 
813;  Fire  Ass'n  v.  Allesina  [Or.]  77  P.  123; 
Hightower  v.  Mobile,  etc.,  R.  Co.  [Miss.] 
36  So.  82.  Champerty.  Gargano  v.  Pope. 
184  Mass.  571,  69  N.  E.  343.  Fraud  as 
to  property  covered  by  trust  deed.  Nel- 
son V.  Hall  [Mo,  App.]  79  S.  W.  500.  Mer- 
itorious defense  lost  by  fraud.  AHis  v.  Hall, 
76  Conn.  322,  56  A.  637.  Bill  to  avoid  sub- 
scriptions of  stock  to  a  corporation.  Wyman 
V.  Bowman  [C.  C.  A.]  127  F.  257.  Fraud 
perpetrated  upon  Innocent  purchaser  by  a 
copurchaser.  Jones  v.  Draper,  4  Ohio  C.  C. 
(N.  S.)  105.  Where  agent  misrepresented 
purchase  price  of  land  to  principal,  thus  ob- 
taining more  money  than  he  is  otherwise 
entitled  to.     Kroll  v.   Coach   [Dr.]    78  P.  397. 

36.  Cooper  v.  Hunt,  103  Mo.  App.  9,  77  S. 
W.   483. 

37.  Montgomery  v.  MoLaury,  143  Cal.  83, 
76  P.  964. 

38.  Barker  v.   Fitzgerald,    204   111.    325,    68  I 
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N.  B.   430.     Reformation  of  deed.     Ferrell  v. 
Ferrell,   53   W.  Va.    515,    44   S.   E.   187. 

39.  Doyle  v.  Burns,  123  Iowa,  488,  99  N. 
W.  195.  In  the  absence  of  statutes,  such 
Jurisdiction  Is  exclusive.  Harrigan  v.  Gil- 
christ [Wis.]  99  N.  W.  909.  Where  creditors 
of  an  insured  are  as  such  made  beneficiaries 
under  his  life  policy,  they  to  pay  in  a  cer- 
tain way,  the  insurance  in  excess  of  their 
debts,  they  are  trustees,  so  that  an  action 
against  them  for  settlement  thereof  should 
be  transferred  to  equity.  Wrather  v.  Stacy 
[Ky.]   82  S.  W.  420, 

40.  Nuisance.  State  v.  Sunapee  Dam  Co., 
72  N.  H.  114,  55  A.  899  [By  a  divided  court]. 
Reese  v.  Wright  [Md.]  56  A.  976.  Trespass. 
Toledo,  etc.,  R.  Co.  v.  St.  Louis,  etc.,  R.  Co.. 
208  111.  623,  70  N.  B.  715.  Will  enjoin  the 
laying  of  railroad  tracks  above  the  estab- 
lished grade  of  the  street  In  which  they  are 
sought  to  be  laid.  Zook  v.  Pennsylvania  R. 
Co.,  206  Pa.   603,  56  A.   82. 

41.  Members  of  a  membership  corporation 
illegally  excluded  from  meetings,  etc.  Stein 
V.  Marks,    44  Misc.   140,   89  N.   T.   S.   921. 

42.  Especially  where  the  salary  was  fixed 
by  the  vote  of  a  majority  stockholder  for  his 
own  benefit.  Llllard  v.  Oil,  Paint  &  Drug 
Co.    [N.   J.   Eq.]    56  A.    254. 

43.  Reed  v.  McCormick  &  Gold  [Va.]  45 
S.  B.  868.  Appoint  a  receiver.  United 
States  Shipbuilding  Co.  v.  Conklln  [C.  C.  A.] 
126   P.   132. 

44.  Equity  will  set  out  the  portion  of  a 
widow  ■who  has  elected  to  take  a  statutory 
share  in  a  testate  estate  some  of  the  bene- 
ficiaries whereof  are  minors  and  incompe- 
tents.    Benedict  v.  Wilmarth  [Pla.]  35  So.  84. 

45.  Failure  to  pay  royalties  does  not 
create  a  cloud  on  the  title  to  patents,  hence 
suit  to  quiet  title  Is  not  maintainable  In 
equity.  Henderson  v.  Dougherty,  95  App. 
DIv.    346,    88   N.   T.    S.    665. 

46.  West  Jersey  &  S.  R.  Co.  v.  Atlantic 
City  &  S.  Traction  Co.  [N.  J.  Eq,]  56  A.  890. 
This  right,  while  inherent  In  the  court,  is 
protected  by  art.  6,  §  1,  of  the  New  Jersey 
Constitution.  Id.  It  is  not  affected  by  leg- 
islative franchises  or  charters.     Id. 

47.  New  York,  etc.,  R.  Co.  v.  Reeves,  85  N. 
T.   S.   28. 

48.  Win  not  undertake  to  supervise  the 
acts  and  management  of  a  political  party  for 
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By  answering  to  the  merits  of  the  bill  and  going  to  hearing  without  objection, 
defendant  waives  the  right  to  object  that  the  suit  is  not  cognizable  in  equity,  the 
subject-matter  being  within  general  equitable  jurisdiction."" 

Among  the  peculiar  remedies  of  equity  are  specific  enforcement  of  contracts"^ 
and  the  reformation  of  instruments."* 

Separate  articles  pertaining  to  each  of  the  several  subjects  of  equitable  juris- 
diction, and  to  each  equitable  remedy,  should  be  consulted."^ 

§  3.  Laches  and  acquiescence.'^*' — Laches  will  bar  equitable  relief,""  the  prin- 
ciple resting  on  the  ground  of  public  policy  and  the  repose  of  property  rights,^" 
acquiescence,"'  and  the  protection  of  innocent  third  persons."*  Laches  is  inex- 
cusable delay  in  enforcing,  a  right,"'  by  reason  of  which  the  condition  or  relation 
of  the  property  or  persons  has  become  so  changed  as  to  render  the  enforcement 
of  plaintiff's  claim  inequitable.""  Mere  lapse  of  time,  except  where  analogous 
statutes  of  limitation  are  applied,  is  not  of  itself  sufficient,"^  nor  need  the  delay 
be  for  the  period  fixed  by  the  analogous  statute  of  limitations,"  =  though,  in  the 
absence  of  special  circumstances,  a  less  period  is  never  deemed  a  bar."'  Laches 
is  an  equitable  defense,  taking  the  place  of  a  statute  of  limitations,"*  and  is  con- 
trolled by  equitable  considerations,""  and  depends  upon  the  facts  and  circum- 
stances of  each  case."*    The  doctrine  of  nullum  tempus  does  not  apply  where  the 


the  protection  of  a  purely  legal  right.  Win- 
nett  V.  Adams  [Neb.]  99  N.  W.  681.  Has  no 
jurisdiction  to  enjoin  officers  ot  a  state  from 
issuing  a  certifloate  of  nomination  to  a  can- 
didate for  representative  in  Congress.  An- 
thony V.  Burrow,  129  F.  783.  See  1  Curr.  L. 
1062,  n.  69. 

49.  Will  not  interfere  for  the  purpose  of 
granting  a  new  trial  in  a  criminal  case  on 
the  ground  of  newly-discovered  evidence. 
Hubbard  v.  State  [Neb.]  100  N.  "W.  153.  See 
1  Curr.  L.  1062,  n.  69. 

50.  Altoona  Electrical,  Engineering  & 
Supply  Co.  V.  Kittanning,  etc.,  R.  Co.,  126  P. 
559. 

51.  Altoona  Electrical,  Engineering  & 
Supply  Co.  V.  Kittanning,  etc.,  R.  Co.,  126 
F.  559.     See  1  Curr.  L.  1062. 

53.  Ferrell  v.  Ferrell,  53  W.  Va.  515,  44 
S.  E.    187.     See  1  Curr.  L.   1062. 

53.  See  titles  like  Cancellation  of  Instru- 
ments, 1  Curr.  L.  413;  Contribution,  1  Curr. 
L  704;  Discovery  and  Inspection,  1  Curr,  L. 
930;  Injunctions,  2  Curr.  D.  397;  Trusts,  2 
Curr.  L.   1924,   etc. 

54.  See  1  Curr.  L,.  1063. 

55.  Ryan  v.  Woodin  [Idaho]  75  P.  261. 
See  1  Curr.  L.  1063,  n.  77. 

56.  Dempster  v.  Rosehill  Cemetery  Co., 
306   111.   261,    68   N.   B.   1070. 

67.  Lillard  v.  Oil,  Paint  &  Drug  Co.  [N. 
J.  Eq.]   56  A.   254. 

68.  AUls  V.  Hall,   76   Conn.   322,   56  A.   637. 

69.  Cresap  v.  Cresap,  54  W.  Va.  581,  46  S. 
B  582;  Sinclair  v.  Auxiliary  Realty  Co.  [Md.] 
57  A  664;  Maher  v.  Aldrich,  205  lU.  242,  68 
N  E  810;  Cahlll  v.  Superior  Court  of  San 
Francisco  [Cal.]  78  P.  467.  Hence  the  ques- 
tion of  relationship  is  entitled  to  great 
weight  where  the  question  is  one  of  laches 
in  taking  hostile  steps.  Arkins  v.  Arklns 
[Colo.  App.]   77   P.    256. 

eo.     London  &  San  Francisco  Bank  v.  Dex- 
ter Horton  &  Co.  [C.  C.  A.]  126  F.  593;  Pot- 
er  ^Kimball   [Mass.]   71  N.  B.   308;  Cresap 

V  Cresap   54  W.  Va.  581,  46  S.  E.  582;  Arkins 

V  Arkhis   [Colo.  APP.]   77  P.   256;   Tanner  v. 


Linden  R.  Co.  [Mo.]  79  S.  W.  155.  See  1 
Curr.  L  1063,   n.   79. 

61.  Arkins  v.  Arkins  [Colo.  App.]  77  P. 
256;  Potter  v.  Kimball  [Mass.]  71  N.  E.  308; 
Cahill  V.  Superior  Court  of  San  Francisco 
[Cal.]  78  P.  467  [See  this  case  for  short  but 
clear  discussion].  Williams  v.  Williams' 
Bx'r,  25  Ky.  D.  R.  836,  76  S.  W.  413.  See  1 
Curr.  X,.  1063,  n.  79. 

63.  Doyle  v.  Burns,  123  Iowa,  488,  99  N. 
W.  195  [dicta];  Sinclair  v.  Auxiliary  Realty 
Co.    [Md.]    57   A.    664. 

63.  Gulf  Red  Cedar  Co.  v.  Crenshaw,  138 
Ala.  134,  35  So.  50. 

64.  Where  one  is  vested  with  legal  title 
to  land,  laches  will  not  defeat  a  suit  for  it 
when  the  right  is  not  yet  barred  by  limita- 
tions. Waldron  v.  Harvey,  54  W.  Va.  608, 
46  S.  B.  603. 

65.  Cresap  v.  Cresap,  54  W.  Va.  581,  46  S. 
E.  582. 

66.  Madison  v.  Madison,  206  111.  534,  69  N. 
E.  625;  Sinclair  v.  Auxiliary  Realty  Co.  [Md.] 
57  A.  664.     See  1  Curr.  L.  1063,  n.  82. 

Conduct  amonntiiis  to  laches  i  See  1  Curr. 
Li.  1063.  Delay  by  a  bank  of  over  four  years 
before  bringing  an  action  to  recover  money 
paid  by  fraud  on  notes.  German  Sav.  Bank 
V.  Des  Moines  Nat.  Bank,  122  Iowa,  737,  98 
N.  W.  606.  Delay  in  questioning  right  of 
grantee  of  a  deed  of  five  years  after  the 
deed  was  recorded.  Booker  v.  Booker,  208 
111.  529,  70  N.  E.  709.  Unexplained  delay  for 
five  years  to  bring  a  suit  to  enforce  a  con- 
tract. Bauer  v.  Lumaghl  Coal  Co.,  209  111. 
316,  70  N.  E.  634.  Eleven  years  delay  to  sue 
to  recover  land.  Thornton  v.  Natchez  [C. 
C.  A.]  129  F.  84.  Incorporator  did  not  re- 
ceive amount  of  stock  to  which  he  was  en- 
titled, did  not  sue  for  14  years.  In  re  Ridg- 
way's  Account,  206  Pa.  587,  56  A.  25.  Silence, 
by  one  interested  in  property,  for  20  years 
after  notice  of  sale  thereof.  Mason  v.  Odum, 
210  111.  471,  71.  N.  E.  386.  24  years  held  to 
bar  suit  to  recover  land.  Chouteau  v.  Klap- 
meyer  [Kan.]  75  P.  1009.  Delay  of  26  years 
in   suing   to   recover   personal   property   held 
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government  is  suing  for  the  use  and  benefit  of  an  individual  or  for  the  prosecu- 
tion of  a  private  or  proprietary  right."^ 


to  bar  suit,  though  delay  was  duo  to  plain- 
tiff's difficulty  in  establishing  the  title  there- 
to as  against  a  third  party.     Kase  v.  Burn- 
ham,  206  Pa.  208,  55  A.  1028.     Indian  grantor 
whose  deed  was  not  approved  by  the  secre- 
tary   of    the    interior    held,    by    delay    of    30 
years,  to  have  lost  right  to  question  validity 
of   deed.     Pope  v.   Falk,    66   Kan.    793,    72   P. 
246.     Delay  of  40  years  to  compel  reissuance 
of   lost   stock.     Dempster   v.   RosehiU   Ceme- 
tery Co.,    206   111.   261,   68  N.   E.   1070.     Delay 
of    45    years    after    repudiation    of    trust    by 
trustee.     Thorne  v.  Foley  [Mich.]  100  N.  W. 
905.     Laches    in    allowing    term    "Vichy"    to 
become  generic  held  to  prevent  enjoining  use 
of  such  word  by  competitors.     La  Republique 
Francaise  v.  Saratoga  Vichy  Spring  Co.,  191 
U.  S.  427,   48  Law.  Ed.  247.     Acquiescence  in 
destruction    of    railroad    crossing    will    bar 
equitable  relief  to  have  it  restored.     Louis- 
ville   &    N.    R.    Co.    v.    Smith,    25    Ky.    L.    R, 
1459,    78    S.    W.    160.     Failure    to    seasonably 
file  specifications  of  objections  in  bankruptcy 
proceedings.     In  re  Upson,  124  F.  980.    Stock- 
holders  by   whose   authorization   ultra   vires 
acts   are   done   cannot   afterwards   avoid   the 
same    in    equity.     HcCampbell    v.    Fountain 
Head  R.  Co.  [Tenn.]  77  S.  W.  1070.     A  vendor 
.selling  off  an  estate  in  lots  with  restrictions 
upon  the  use  thereof,  he  will  lose  his  right 
in  equity  to  enforce  the  restrictions  against 
one   grantee  if  he   kno"wingly  permits   other 
grantees  to  materially  violate  the  same  re-" 
striction.     Ocean  City  Ass'n  v.  Chalfant   [N. 
J.  Eq.]   55  A.  801.     Suit  for  reformation  of  a 
mortgage,    In    that    a    mutual    mistake    had 
been   made,   held   could  be   maintained   after 
Judgment  of  law  court  construing  the  mort- 
gage,   thus    making    the    mistake    apparent. 
Allls  V.  Hall,  76  Conn.  322,  56  A.  637.     Where 
a  minor  distributee  of  an  estate  filed  a  mo- 
tion  to   reinstate   on   the   docket,   an   appeal 
in     an     action      against     an     administrator 
brought   by   all    the    distributees    and   asked 
for    her    share    of    the    Judgment    recovered 
against  the  appealing  administrator,  she  be- 
came a  party  and  Tvas  charged  with   notice 
of   an    instrument    filed    acknowledging   set- 
tlement   with    the    administrator.     Brldgens 
V.   West   [Tex.  Civ.  App.]   80  S.  W.   417. 

Conduct  not  amounting  to  luches:  See  1 
Curr.  L.  1064.  It  is  not  laches  for  the  owner 
of  the  legal  title  to  fail  to  assert  his  equities 
therein  until  his  legal  title  is  assailed  in  a 
court  of  chancery.  Farmers'  Loan  &  Trust 
Co.  v.  Denver,  etc.,  R.  Co.  [C.  C.  A.]  126  F, 
46;  Hays  v.  Marsh,  123  Iowa,  81,  98  N.  W. 
604.  Suit  for  land  the  adverse  claimant  not 
being  in  actual  possession.  Waldron  v.  Har- 
vey, 54  W.  Va.  608.  46  S.  E.  603.  Action  to 
determine  water  rights,  plaintiff  or  his  pred- 
ecessors having  continuously  exercised  their 
rights  for  the  25  years  Immediately  preced- 
ing. Miller  v.  Thompson,  139  Cal.  643,  73  P. 
583.  Neglect  to  act  with  reference  to  a  void 
Judgment  until  some  attempt  is  made  to 
enforce  the  same.'  Cooley  v.  Barker,  122 
Iowa,  440,  98  N.  W.  289.  Suit  to  restrain  in- 
fringement of  a  trade-mark,  the  evidence 
not  showing  that  plaintiff  knew  of  such  In- 
fringement until  Just  prior  to  suing.  Gaines 
&  Co.  V.  Whyte  Grocery,  Fruit  &  Wine  Co. 
[Mo.  App.]  81  S.  W.  648.  Suit  commenced 
immediately    on    discovering   fraud.     Walker 


V    Shepard,  210  111.  100,  71  N.  B.  422.     Where 
bill  to  enforce  trust  was  filed  within  a  few 
months  after  the  repudiation  of  the  trust  by 
the   trustee.     Maher   v.   Aldrich,    205   111.    242, 
68  N.  B.   810.     An  appeal  being  immediately 
taken   from   an   order   and   dismissed   on   the 
ground   that   the   order   was   not   appealable, 
mandamus  proceedings  instituted  within  one 
year   after   the   order   was   entered,   held   not 
barred  by  laches.     Cahill  v.  Superior  Court  of 
San    Francisco    [Cal.]    78    P.    467.     Laches    is 
not   to   be   imputed   to  a  wife   for   failing   to 
sue    to    establish    a    resulting    trust    in    her 
favor   in   land   held   by   her   husband,    where 
there    is    positive    evidence    that    he    always 
recognized  her  rights.     Madison  v.   Madison 
206  111.  534,  69  N.  B.  625.      13  years  in  bring- 
ing   suit    for    fraud    of    relative.     Arkins    v 
Arkins  [Colo.  App.]  77  P.  256.     Where  it  was 
impossible    to    perform    the    conditions    of    a 
lease,   which   fact   did    not   become   apparent 
until   a    year    and   a   few    months    after    the 
execution  of  the  lease,   a  suit  to  rescind  on 
the    ground   of   mistake   brought   about    two' 
years  after  the  execution  of  the  lease  is  not 
barred  by  laches.     Barker  v.  Fitzgerald    204 
111.  325,  68  N.  B.  430.     Where  abutting  prop- 
erty  owner   immediately   applied   for   an   in- 
junction  against   a   railroad   track   in   street 
on    learning    of    its    permanent    character. 
Rock  Island  &  P,  R.  Co.  v.  Johnson,  204  111 
488,  68  N.  E.  549.     A  widow  will  not  be  held 
barred  by  laches  from  maintaining  a  suit  to 
set  aside  an  antenuptial  agreement  for  fraud 
instituted    at    once    after    the    unsuceessfui 
termination  of  a  prior  suit  for  its  reforma- 
tion,   which   was   commenced   within   a   year 
after  her  husband's  death,  and  where  she  at 
all  times  asserted  the  Invalidity  of  the  agree- 
ment.    Russell   V.    Russell,    129    F.    434.     De- 
lay of  two  years  after  maturity  of  note   to 
bring  suit   to   foreclose   trust   deed   securing 
it.     Murto  V.   Lemon    [Colo.  App.]    75    P.    160. 
Acquiescence   to   one   separate   illegal   or   in- 
valid act  does  not  bind  one  to  submit   to   a 
continuance  of  similar  illegal  or  invalid  acts 
Llllard  v.  Oil.   Paint  &  Drug  Co.    [N.   J.   Eq.] 
56  A.  254.     Where  a  series  of  illegal  acts  by 
a   corporation's    officers    and    directors,    con- 
tinuing  over   a   period    of   several    years,    is 
pursued  till  the  commencement  of  an  action 
against    the    officers    and    directors    therefor 
by   minority   stockholders,   laches   cannot   be 
predicated  of  the  plaintiff's  delay  in  bringing 
suit.     McConnell  v.  Combination  Min.  &  Mill.  , 
Co.  [Mont.]  76  P.  194.     A  party  is  not  charge- 
able  with   laches   In   presenting  a   prior   ad- 
judication as  a  bar,  where  it  was  set  up  by 
a  petition  filed  before  final  decree,  and  with- 
in    a    month    after     the     dismissal    by    the 
supreme    court   of   a   petition    for   a   writ   of 
certiorari   to   review   the   decree   so   pleaded. 
Penfleld  v.  Potts  &  Co.   [C.  C.  A.]  126  F.  475. 
.A.n  owner  of  bonds  Issued  by  a  village,  who 
commenced    an    action    thereon    within    the 
period  of  limitation,   is   not   guilty   of  laches 
in  suing  in  equity  two  years  after  the  ren- 
dering of  Judgment  in  such  prior  action  and 
one  year  after  a  Judgment  is   rendered   dis- 
solving the  village.     Pepin  Tp.  v.  Sage  [C.  C. 
V..]  129  F.  657.     Equity  will  not  interpose  to 
■mjoln   one    from    reaping   the   benefits    of   a 
judgment   at   law   for   reasons   which    might 
have  be«n  presented   as  defenses   to  the  ac- 
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Laches  is  a  matter  of  defense,  the  burden  of  proving  which  is  upon  defend- 
ant/' and  in  some  states  should  be  raised  by  answer.*" 

ExtiusMe  delay.'"' — Lack  of  knowledge,  the  circumstances  not  demanding  in- 
quiry, excuses  delay.^^ 

Application  of  analogous  statutes  of  limitation^ — Under  ordinary  circum- 
stances, a  suit  in  equity  will  not  be  stayed  for  laches  before,  and  will  be  stayed 
after,  the  time  fixed  by  the  analogous  limitation  at  law,''^  though  this  rule  may  be 
changed  by  circumstances  rendering  the  application  of  the  rule  inequitable.^*  The 
suit  being  brought  within  the  time  fixed  by  the  analogous  statute,  the  burden  is 
on  the  defendant  to  show,  either  from  the  face  of  the  bill  or  by  his  answer,  that 
extraordinary  circumstances  exist  which  require  the  application  of  the  doctrine  of 
laches;'"  suit  being  brought  after  the  statutory  time,  the  burden  is  on  the  com- 
plainant to  show  in  his  bill  that  it  would  be  inequitable  to  apply  it  to  his  case.''' 
A  legal  demand  sued  on  in  equity  is  subject  to  the  statute  of  limitations,  and  not 
laches.'^ 

§  4.  Practice  and  procedure  in  generalP — ^Eules  of  procedure  in  chancery 
should  be  liberally  construed.'"  Jurisdiction  must  attach,*"  and  a  defendant  ap- 
pearing conditionally  and  contesting  the  question  of  jurisdiction  must  confine  him- 
t^elf,  in  his  pleadings,  strictly  to  this  issue.  If  he  pleads  to  the  merits,  he  sub- 
mits himself  to  the  jurisdiction  of  the  court. '"^  No  jurisdictional  error  .in  regard 
to  the  subject-matter  can  be  committed  so  long  as  there  is  no  prejudicial  departure 
from  established  practice.'^  The  right  to  consolidate  several  equitable  actions, 
which  might  have  been  brought  as  one,  into  one  exists  independent  of  statutory 
authority.''     A  chancery  suit  can  only  be  begun  by  filing  a  bill.'*     The  original 


tion.  AlUs  V.  Hall,  76  Conn.  322,  56  A.  637. 
Laches  cannot  be  Imputed  to  a  married 
woman  to  defeat  her  suit  for  land  not  her 
separate  estate.  Waldron  v.  Harvey,  54  W. 
Va  608  46  S.  B.  603.  Where  a  husband  who 
holds  realty  as  trustee  for  his  wife  con- 
tinues to  occupy  It  after  her  death  as  ten- 
ant by  the  curtesy,  the  claim  of  their  child 
as  heir  of  the  mother  does  not  thereby  be- 
come stale.  Williams  v.  Williams  Exr  25 
Ky  L.  R.  836,  76  S.  W.  413.  Where  plaintiff, 
prior  to  his  marriage,  executed  certain  deeds 
of  his  property,  but  did  not  deliver  the  same 
to  the  grantees,  plaintiff  Is  not  Precluded 
from  maintaining  a  suit  to  cancel  the  deeds 
which  the  grantees  procured  to  be  recorded 
against  plaintiff's  protest.  Bunn  v.  Stewart 
FMo]  81  S.  W.  1091.  Suit  to  set  aside  cer- 
tain alleged  fraudulent  conveyances  facts 
considered  and  held  no  laches  Sinclair 
Auxiliary  Realty  Co.    [Md.]   57  A.   664. 

67  La  Republique  Francaise  v.  Saratoga 
Vichy  Spring  Co.,  191  U.  S.  427,  48  Law.  Ed. 
247.     See  1  Curr.  L.  1063,  n.  80. 

68.  Murto  V.  Lemon  [Colo.  App.]  16  e. 
160.     See  1  Curr.  L.  1080.  „   .,   „ 

69.  Is  not  ground  for  demurrer.  Ogilyy 
irrigating  &  Land  Co  v.  Insinger  [Colo. 
App  ]  75  P.  598.     See  1  Curr.  L.  1080,  n.  64-67. 

70.  See  1  Curr.  L.  1064.  .       „  ^ 

71      A   stockholder   has   no   Implied   notice 
of  corporate  acts  so  as  to  be  guilty  of  laches^ 
Kessler  &  Co.  v.  Bnsley  Co.,  129  F.  d97.     Bee 
1  Curr.  L.  1064,  1065,  n.  84,  85. 
72.     See  1  Curr.  L.  1065.  a  t   107  -r 

71  Wvman  v.  Bowman  [C.  C.  A.J  m  »■ 
257fBrown  V.  Arnold  [C.  C.  A.]  131  F  723 
Where  In  a  suit  to  recover  lands  and  set 
aside  a  sale  thereof  for  fraud,  it  appeared 
that   the   period   of  limitations   had   not   ex- 


pired, it  was  not  proper  to  submit  the  issue 
of  laches.  Slaughter  v.  Coke  County  [Tex. 
Civ.  App.]    79   S.  W.  863. 

In  a  suit  in  equity  to  enjoin  the  Infringe- 
ment of  a  trade-mark.  Rev.  St.  1899,  §§  4272, 
4273,  prescribing  the  period  of  limitations, 
held  inapplicable.  Gaines  &  Co.  v.  Whyte 
Grocery,  Fruit  &  Wine  Co.  [Mo.  App.]  81  S 
W.   648.     See  1  Curr.  L.   1065,   n.   89. 

74.  Wyman  v.  Bowman  [C.  C.  A.]  127  F. 
257.     See  1  Curr.  L.  1065,  n.  90. 

75,  76.  Wyman  v.  Bowman  [C.  C.  A.]  127 
F.   257. 

77.  Maxwell  v.  Wilson,  54  W.  Va.  495,  46 
S.  E.  349.  Both  law  and  equity  having  jur- 
isdiction, if  the  statute  of  limitation  is  a 
bar  to  an  action  at  law,  it  Is  a  bar  to  a  suit 
for  the  same  object  in  equity.  Tucker  v. 
Linn   [N.  J.  Eq.]    67  A.   1017. 

78.  See  1  Curr.  L.   1066. 

79.  Jackson  v.  Lemler  [Miss.]  35  So.  306; 
Hinnershitz  v.  United  Traction  Co.,  206  Pa. 
91,   55   A.   841. 

80.  Suit  affecting  property  outside  the 
jurisdiction  of  the  court  and  defendant  not 
being  subject  to  its  jurisdiction,  jurisdiction 
can  only  be  acquired  by  service  of  process 
or  notice  within  the  state,  or  by  the  volun- 
tary appearance  of  the  defendant.  Wilson 
V.  American  Palace  Car  Co.  [N.  J.  Err.  & 
App.]    55   A.    997. 

81.  Byers  v.  Byers,  208  Pa.  23,  57  A.  62; 
Altoona  Electrical,  Engineering  &  Supply 
Co.  V.  Klttanning,  etc.,  R.  Co.,  126  F.  559. 

82.  Harrigan  v.  Gilchrist  [Wis.]  99  N.  W. 
909. 

88.  Harrigan  v.  Gilchrist  [Wis.]  99  N.  W. 
909. 

NOTB.  Consolidation  of  causes:  There 
Is     considerable     confusion     concerning     the 
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bill  being  lost  or  destroyed,  a  copy  may  be  filed,  the  suit  being  begun  as  of  the 
date  of  filing  the  first  bill.^°  Illegal  service  of  a  subpoena  will  not  be  set  aside 
on  motion.'*  In  Georgia,  the  first  term  of  an  equity  case  may,  by  consent  of  the 
parties,  become  the  trial  term.*' 

§  5.  Parties.^^ — A  suit  in  equity  cannot  be  in  the  name  of  the  nomi- 
nal for  use  of  the  real  party  in  interest,"  and  all  persons  legally  or  bene- 
ficially   interested    in    the    subject-matter    must    be    joined.""     The    application 


right  of  courts  of  equity  to  consolidate  causes 
pending  therein,  without  the  consent  of  the 
parties,  or  certain  of  the  parties,  to  such 
causes.  In  some  jurisdictions,  It  is  held  that 
the  question  is  purely  one  of  practice,  and 
that  courts  of  equity  have  inherent  power, 
In  their  discretion,  to  consolidate  causes 
pending  therein  for  the  purpose  of  avoiding 
multiplicity  of  suits  and  trials,  where  the 
consolidation  can  work  no  injury  to  any 
party,  and  that  the  power  Is  essential  to  the 
proper  administration  of  justice,  and  does 
not  depend  upon  any  statute  for  Its  exercise. 
Biron  v.  Edwards,  77  Wis.  477,  46  N.  W. 
813;  Burnham  v.  Balling,  16  N.  J.  Eq.  310; 
Beach  v.  Woodyard,  5  W.  Va.  231;  Patterson 
v.  Eakin,  87  Va.  49,  12  S.  B.  144;  Keighley  v. 
Brown,  16  Ves.  344;  Woodburn  v.  Wood- 
burn,  123  111.  608,  14  N.  E.  58,  16  N.  E.  209; 
Portwood  V.  Huntress,  113 -Ga.  815,  39  S.  B. 
299;  India  Rubber  Co.  v.  Smith  &  Sons  Co., 
75  111.  App.  223;  Oldfather  v.  Zent,  11  Ind. 
App.  430,  39  N.  E.  221.  By  other  cases  it  is 
held  that  because  the  books  of  equity  prac- 
tice were  entirely  silent  on  the  subject,  it 
may  be  fairly  inferred  that  no  such  practice 
existed,  and  consequently  It  is  said  that  a 
court  of  chancery  has  no  power  to  consoli- 
date independent  suits,  contrary  to  the  wish- 
es of  the  parties.  Knight  v.  Ogden,  3  Tenn. 
Ch.  409;  Claiborne  v.  Gross,  7  Leigh  (Va.) 
331;  Porman  v.  Blake,  7  Price,  654;  Ogburn 
v.  Dunlap,  9  Lea  [Tenn.]  162.  For  practice 
in  the  Federal  courts  see:  Lant  v.  Kinne, 
75  F.  636;  Mercantile  Trust  Co.  v.  Missouri, 
etc.,  R.  Co.,  41  P.  8;  Andrews  v.  Spear,  4 
Dill.  470,  Fed.  Gas.  No.  379;  Davis  v.  St. 
Louis,  etc.,  R.  Co.,  25  P.  786;  Deering  v. 
Winona  Harvesting  Works,  24  P.  90;  Central 
Trust  Co.  V.  Virginia,  T.  &  C.  Steel  &  Iron 
Co.,  55  P.  769;  Toledo,  etc.,  R.  Co.  v.  Con- 
tinental Trust  Co.,  95  P.  497.  Where  the 
courts  allow  consolidation  of  causes,  it  is 
held  that  the  matter  is  always  addressed  to 
the  discretion  of  the  court.  Beach  v.  Wood- 
yard,  5  W.  Va.  231;  Lewis  v.  Daniel,  45  Ga. 
124;'McRae  v.  Boast,  3  Rand.  (Va.)  481. — 
From    Fletcher    Eq.    PI.    &    Pr.    474,    §    455. 

84.  Admitted  in  Miller  v.  Rich,  204  111.  444, 
68  N.  E.  488.     See  1  Curr.  L.  1066,  n.   97. 

85.  Miller  v.  Rich,  204  111.  444,  68  N.  B. 
488. 

86.  Service  does  no  harm.  Puster  v.  Par- 
ker Mercantile  Co.,  64  N.  J.  Eq.  599,  56  A. 
817. 

87.  Civ.  Code  1895,  §  4848.  Latimer  v. 
Irish-American  Bank,  119  Ga.  887,  47  S.  E. 
322 

88.  See  1  Curr.  L.   1066. 

89.  First  Nat.  Bank  v.  Cook  [W.  Va.]  46 
S    B    1027 

90.  RatlifC  V.  Sommers  [W.  Va.]  46  S.  E. 
712;  Suburban  R.  Co.  v.  Chicago,  204  111. 
306,  68  N.  B.  422.  Accounting.  Evans  v. 
Evans    [N.   J.  Eq.]    57  A.    872. 

ILLUSTRATIONS.      AsBlsninents  I      An    as- 


signment being  absolute  and  unconditional, 
leaving  no  equitable  Interest  whatever  In  the 
assignor,  and  the  intent  and  validity  of  the 
assignment  not  being  doubted  or  denied,  and 
there  being  no  remaining  liability  in  the  as- 
signor to  be  affected  by  the  decree,  It  is 
not  necessary  to  make  the  latter  a  party. 
O'Shaugnessy  v.  Humes,  129  P.  953.  Heirs  at 
law  of  a  decedent  who  assigned  an  undivided 
interest  in  their  shares  of  his  estate  to  an- 
other, who  agreed,  in  consideration  thereof, 
to  employ  and  pay  counsel  to  contest  the 
will,  and  do  all  things  proper  to  that  end, 
it  being  expressly  stipulated  that  the  as- 
signors should  not  be  subjected  to  further 
liability,  are  neither  necessary  nor  proper 
parties  to  a  suit  to  establish  a  lien  upon 
their  shares  for  services  rendered  by  coun- 
sel under  employment  by  the  assignee.  In- 
gersoll  V.   Coram,   127   P.   418. 

Leases:  A  person  having  a  leasehold  In- 
terest in  real  estate  which  he  has  assigned 
to  another  is  not  a  necessary  party  to  a 
suit  to  foreclose  a  trust  deed  given  by  the 
assignee,  though  he  may  be  liable  for  the 
rent  on  the  original  lease.  Unity  Co.  v. 
Equitable  Trust  Co.,  204  111.  595,  68  N.  E. 
654. 

Matters  concerning  corporate  Interests: 
In  a  shareholders'  suit  to  enforce  a  corpo- 
rate right  in  protection  of  their  equitable 
interest  in  the  corporate  assets,  the  corpo- 
ration is  a  necessary  party  (Kidd  v.  New 
Hampshire  Traction  Co.,  72  N.  H.  273,  56  A. 
465),  but  stockholders  in  a  foreign  corpora- 
tion may  maintain  a  suit  for  the  property 
of  the  corporation  within  the  court's  juris- 
diction though  the  corporation  neither  ap- 
pears nor  is  served  with  process  within  the 
jurisdiction   (Id.). 

Mortgages:  In  an  action  by  a  mort- 
gagor's vendee  to  enforce  a  trust  against 
the  mortgagee,  the  widow  of  the  mortgagor, 
under  an  agreement,  having  an  interest  in 
the  equity  of  redemption  is  a  proper  party. 
Phillips  V.  Hardenburg  [Mo.]  80  S.  W.  891. 
Suit  by  mortgagee  to  restrain  interference 
by  third  persons  with  mortgaged  property 
held  mortgagor  not  a  necessary  party.  Bx 
parte  Haggerty,  124  P.  441.  Where  one  is 
attempting  to  foreclose  a  mortgage  against 
the  holder  of  the  legal  title,  with  knowledge 
that  another  was  the  equitable  owner  of  the 
premises  and  that  complainant  had  acquired 
the  property  by  breach  of  the  purpose  for 
which  it  was  created,  held  a  court  of  equity 
would  stay  the  proceedings  at  any  stage  of 
their  progress  short  of  the  actual  interven- 
tion of  a  bona  fide  purchaser.  Consolida- 
tion Nat.  Bank  v.  Larklns  [N.  J.  Eq.]  57  A. 
727. 

NOTE.  Distinction  between  parties  at  la'w 
and  in  equity:  The  doctrine  as  to  parties 
constitutes  one  of  the  most  striking  differ- 
ences between  the  proceedings  in  courts  of 
law  and  the  proceedings  In  courts  of  equity. 
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of  this  rule  generally  rests  in  the  discretion  of  the  court/^  and  if  the 
joinder  of  an  interested  party  would  oust  the  court  of  jurisdiction,  he 
need  not  be  made  a  party  providing  a  final  decree,  consistent  with  equity 
and  good  conscience,  can  be  made  between  the  parties  before  the  eourt,"^ 
or  the  court  lacking  jurisdiction  over  certain  parties,  it  may  proceed  without  them 
as  far  as  justice  dictates,'^  and  new  parties  may  be  joined  even  after  reversal  of 
final  judgment  on  appeal,  the  cause  being  remanded."*  A  bill  is  not  defective  for 
want  of  parties  if  in  any  one  state  of  facts  charged  the  parties  would  not  be  neces- 
sary.'^ A  motion  to  dismiss  a  bill  for  want  of  a  necessary  party  cannot  be  granted 
unless  the  defect  is  so  radical  that  the  court  of  its  own  motion  would  hold  the 
suit  until  the  defect  could  be  remedied,  or  if  irremediable,  would  dismiss  the 
;5uit.'*  In  order  to  make  one  a  party  to  the  suit,  the  bill  must  contain  some  allega- 
tion showing  his  interest  or  claim  to  interest  in  the  subject-matter  in  controversy."' 
The  cause  of  action  being  several  as  well  as  joint,  the  absence  of  one  joint  obligor 
will  not  prevent  the  interference  of  the  court."*  In  most  states  a  suit  in  chancery 
survives  the  death  of  any  of  the  parties  if  the  right  survives,""  but  the  subsequent 
proceedings  must  be  conducted  against  those  in  privity  with  the  deceased.^ 

Bringing  in  new  parties;  intervention." — One  having  an  interest  in  the  sub- 
ject-matter of  the  suit  may  intervene  and  become  a  party  to  the  suit.' 

§  6.  Pleading.  A.  General  rules.* — ^A  pleading  is  construed  most  strongly 
against  the  pleader.'  Wliere  a  plea  in  bar  is  filed  to  a  suit  in  equity  before  answer 
and  its  averments  are  in  conflict  with  those  in  the  bill,  the  averment  in  the  bill 
will  control  though  the  plea  is  verified."  The  federal  conformity  act  by  its  terms 
does  not  apply  to  equity  causes,  in  which  the  federal  courts  are  governed  by  the 
rules  of  equity  pleading,  regardless  of  the  local  practice.'  Equity  rule  94  that 
the  bill  of  a  stockholder,  founded  on  rights  of  the  corporation,  shall  be  verified 
by  oath,  is  only  applicable  to  a  bill  originally  filed  in  a  federal  court.* 

(§6)     B.  Original  bill,  petition,  or  complaint.^ — ^An  original  bill  to  set  aside 


Courts  of  law  usually  require  no  more  than 
the  parties  directly  and  immediately  inter- 
ested In  the  subject-matter  of  the  suit,  and 
whose  interests  are  of  a  strictly  legal  na- 
ture, shall  be  parties  to  it.  At  law,  a  dis- 
puted issue  alone  is  contested.  The  imme- 
diate disputants  alone  are  bound  by  the  de- 
cision, and  they  alone  are  proper  parties  to 
the  action.  All  other  persons  who  have 
merely  an  equitable  or  remote  interest  are 
not  only  not  required  to  be  parties,  but  are 
excluded  from  being  parties,  and,  if  any 
are  improperly  joined,  the  fault  may  be 
fatal  to  the  suit.  Story,  Eq.  PI.  §  76.  In 
equity  however,  a  decree  is  asked,  and  not 
a  decision  only;  and  it  is  therefore  requisite 
that  all  persons  should  be  before  the  court 
whose  interests  may  be  affected  by  the  pro- 
posed decree,  or  whose  concurrence  is  nec- 
essary to  a  complete  arrangement.  Story, 
Eq  PI  5  76a;  Meek  v.  Spracher,  87  Va.  162, 
12  's  B  397;  Foster  Eq.  Pr.  (3rd  Ed.)  §  42. 
Thus  for  example,  at  law,  the  executor  and 
the  heir  cannot  join  or  be  joined  in  an  ac- 
tion although  each  may  have  an  interest 
in  the  controversy,  but  in  equity  they  may 
both  join  and  be  joined,  and  both  are  often 
necessary  and  proper  Parties  Story  Eq  PI. 
6  76-  Knight  v.  Knight,  3  P.  Wms.  333.— 
Worn  Flet^cher.  Eq.   PI.   &  Pr.   34,  §  m 

91.  Suburban   R.    Co.   v.   Chicago,    204   111. 
306,    68  N.   B.   422. 

92.  Bx  parte  Haggerty,  124  F.  441. 

93      In  the  absence  of  consent.     Wilson  v. 


American  Palace  Car  Co.  [N.  J.  Err.  &  App.] 
55  A.  997;     Id.    [N.  J.  Eq.]    58  A.  195. 

94.  Bolsen  v.  Barber  Asphalt  Pav.  Co. 
[Ky.]   82   S.  W.  972. 

05.  Kidd  V.  New  Hampshire  Traction  Co., 
72  N.  H.   273,  56  A.  465. 

96.  Wilson  v.  American  Palace  Car  Co. 
[N.  J.  Eq.]   68  A.  195. 

97.  Insertion  of  name  In  caption  of  bill 
is  insufficient,  and  renders  the  bill  demur- 
rable, and  the  demurrer  being  overruled 
such  nominal  party  may  appeal.  Preston  v. 
West  [W.  Va.]  47  S.  E.  152. 

98.  Tort.  Kidd  v.  New  Hampshire  Trac-- 
tion  Co.,  72  N.  H.  273,  56  A.  465. 

99.  Sinclair  v.  Auxiliary  Realty  Co.  [Md.] 
57  A.   664. 

1.  Such  as  his  devisee,  executor,  adminis- 
trator, or  legatee.  Sinclair  v.  Auxiliary 
Realty  Co.    [Md.]    57  A.    664. 

2.  See  1  Curr.  L..  1067. 

3.  Ackley  v.  Croucher,  203  111.  530,  68  N. 
B.    86. 

4.  See  1  Curr.  L.  1068. 

5.  International  Silver  Co.  v.  Rogers  Corp. 
[N.  J.  Eq.]  57  A.  725;  Pinney  v.  Pinney  [Fla.] 
35   So.   95.     See  1  Curr.  L.   1068,  n.   19. 

6.  Mutual  Life  Ins.  Co.  v.  Blair,  130  F. 
971. 

7.  United  Cigarette  Mach.  Co.  v.  Wright, 
132  F.  195. 

8.  Maeder  v.  Buifalo  Bill's  Wild  West 
Co.,  132  P.   280. 

9.  See  1  Curr.  L.  1068. 
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a  decree  cannot  be  maintained  on  the  ground  of  irregularities  and  errors  which 
might  have  been  corrected  on  appeal  or  by  a  bill  of  review.^"*  The  adequacy  of  a 
complaint  as  a  bill  of  discovery  is  destroyed  by  waiving  answer  under  oath.^^ 

Sufficiency  of  allegations.'^' — Prolixity  and  verbosity  do  not  warrant  striking 
the  bill  from  the  files,  when  the  redundant  matter  can  to  a  large  extent  be  elim- 
inated on  exceptions.^'  Impertinent  allegations  wiU  be  stricken  out.^*  Com- 
plainant must  allege,  clearly  and  definitely,  in  his  bill,  every  fact  that  is  necessary 
to  relief  ;^^  such  allegations  must  not  be  mere  pretexts,"  though  it  is  unnecessary 
that  the  cause  of  action  or  the  evidence  of  it  be  specifically  set  out.^^  The  ques- 
tion of  whether  a  petition  states  a  cause  of  action,  or  discloses  grounds  of  equitable 
relief,  may  be  raised  at  any  stage  of  the  proceedings  in  the  appellate  court,  up  to 
and  including  the  filing  of  a  motion  for  a  rehearing,^'  though,  in  the  absence  of 
a  demurrer  or  motion,  unless  there  is  a  total  omission  to  allege  some  essential 
fact,  the  petition  will  be  held  good  upon  an  objection  to  the  introduction  of  any 
evidence.^'  The  bill  must  show  that  some  ground  for  equitable  intervention  ex- 
ists,^" and  that  complainant  has  exhausted  his  legal  remedies. ^^  The  allegations 
must  not  be  inconsistent  with  the  relief  sought.^*  There  being  a  delay  in  bring- 
ing the  action,  the  complaint  must  show  reasonable  diligence.^'  If  any  one  ground 
alleged  is  sufficient,  the  cause  will  be  retained.^*  An  allegation  of  a  demand  tliat 
puit  be  instituted  for  the  recovery  of  personal  property  will  include  the  taking  of 
the  necessary  steps  as  conditions  precedent  to  the  bringing  of  the  suit.^" 

Multifariousness.^^ — Several  causes  of  action  arising  from  a  common  cause 
may  be  joiaed  iu  a  bill  directed  against  several  defendants,  though  their  several 


10.  Cocke  V.  Copenhaver  [C.  C.  A.]  126 
F.   145. 

11.  McFarland  v.  State  Sav.  Bank,  132  F. 
399. 

la.     See   1  Curr.   L..   1069. 

13.  Polk  V.  Mutual  Reserve  Fund  Life 
Ass'n,  128  F.  524. 

14.  Polk  V.  Mutual  Reserve  Fund  Life 
Ass'n,  128  F.  524.  In  a  bill  filed  against 
an  Insurance  association  by  (members  to 
secure  its  dissolution  on  the  ground  of  In- 
solvency and  the  illegality  of  a  reincorpo- 
ration, specific  allegations  of  fraud  on  the 
part  of  ofHcers  who  are  not  parties  and  as 
to  whom  no  relief  is  asked  are  impertinent. 
Id.  In  a  suit  to  enjoin  infringement  of  a 
trade-mark,  allegations  In  the  answer  al- 
leging that  plaintiff  was  violating  the  anti- 
trust law,  held  impertinent  and  irrelevant. 
Independent  Baking  Powder  Co.  v.  Boorman, 
130  F.   726. 

15.  City  of  Jacksonville  v.  Massey  Busi- 
ness College  [Fla.]  36  So.  432;  Pinney  v. 
Pinney  [Fla.]  35  So.  95.  If  he  omits  such 
facts  or  states  such  facts  as  show  that  he 
is  not  entitled  to  equitable  relief,  he  must 
suffer  the  consequences  from  so  doing.  Id. 
A  bill  to  set  aside  a  decree  disposing  of  an 
award  for  land  taken  for  highway  purposes 
must  allege  that  defendants  were  parties  to 
such  agreement,  or  bound  thereby,  or  mis- 
led or  deceived  complainants.  Wilson  v. 
Wilson  [E.  I.]  56  A.  773.  It  must  also  show 
that  complainants  had  an  interest  in  the 
real  estate  taken.  Id.  See  1  Curr.  L.  1069, 
n.    32. 

16.  Allegations  of  Irreparable  injury. 
Zinn  V.  Zlnn,  54  W.  Va.  483,  46  S.  B.  202. 

17.  Sinclair  v.  Auxiliary  Realty  Co.  [Md.] 
57   A.    664. 


18.  Vila  V.  Grand  Island  Elec.  Light,  Ice 
&  Cold  Storage  Co.   [Neb.]  97  N.  W.  613. 

10.  Marshall  v.  Homier,  13  Okl.  264,  74  P. 
368. 

20.  A  bill  alleging  that  the  indebtedness 
secured  by  a  chattel  mortgage  has  been  paid, 
but  that  the  mortgagee  still  holds  it  against 
the  mortgagor,  and  demands  payment  there- 
of, and  praying  a  decree  that  it  be  surren- 
dered, states  no  ground  for  the  intervention 
of  equity.  Dorman  v.  McDonald  [Fla.]  36 
So.    52. 

21.  Creditor's  bill.  Bayley  v.  Bayley  [N. 
J.   Eq.]    57  A.   271. 

22.  One  bringing  suit  in  equity  for  relief 
from  a  forfeiture  at  law  may  not  claim  that 
there  was  no  forfeiture  at  law.  Gordon  v. 
Richardson,  185  Mass.  492,  70  N.  E.  1027. 

23.  Where  there  was  a  delay  of  5  years 
in  bringing  a  suit  to  set  aside  a  judgment 
and  a  sheriff's  deed  based  thereon.  Ryan  v. 
Woodin  [Idaho]  75  P.  261.  General  allega- 
tions in  a  bill  that  the  fraud  on  which  it  is 
based  was  not  sooner  discovered  are  not 
sufficient.  Cutter  v.  Iowa  Water  Co.,  128  F. 
505.  General  averments  of  ignorance  are 
insufficient  to  sustain  a  plea  of  excusable 
laches.  Edwards  v.  Mercantile  Trust  Co., 
124  F.  381.  See  1  Curr.  L.  1069,  n.  39;  Id. 
1070,  n.  40;  Id.  1080,  §  6,  K. 

24.  One  of  the  grounds  in  the  bill  being 
within  equitable  jurisdiction,  the  bill  will  be 
retained  though  as  to  the  others  there  are 
adequate  remedies  at  law.  Lyon  v.  Clark 
[Mich.]    100  N.  W.   611. 

25.  Is  a  suflicient  compliance  with  equity 
rule  94.  Edwards  v.  Mercantile  Trust  Co., 
124  F.  381. 

26.  See  1  Curr.  L.  1070. 
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interests  have  no  connection,  and  are  not  co-extensive  with  the  interests  of  the 
others.  Such  a  bill  is  not  multifarious.^^  ThB  question  of  when  a  bill  is  multi- 
farious is  largely  one  of  judicial  discretion  and  depends  upon  the  circumstances 
of  each  case.^'     A  bill  setting  up  two  or  more  equitable  causes  of  action  between 


27.  Coatesvine,  etc.,  R.  Co.  v.  West  Ches- 
ter R.  Co.,  206  Pa.  40,  55  A.  844;  Reese  v. 
Wright  [Md.]  56  A.  976;  Jewish  Colonization 
Ass'n  V.  Solomon,  125  F.  994;  Illinois  Cent. 
R.  Co.  V.  Caffrey,  128  F.  770;  Boyd  v.  Schnei- 
der [C.  C.  A.]  131  F.  223;  Baumgartner  v. 
Bradt,  207  111.  345,  69  N.  B.  912;  Van  Dyke  v. 
Van  Dyke  [Ga.]  48  S.  B.  380.  A  demurrer  to 
a  bill,  involving  the  qlaims  of  different  own- 
ers to  different  parcels  of  land  as  multi- 
farious will  be  overruled  where  the  case  de- 
pends on  one  question,  i.  e.,  the  construction 
of  similar  languag-e  in  the  different  deeds. 
Brown  v.  Tilley  [R.  I.]  57  A.  380.  See  1 
Curr.  L.  1070,  n.  48. 

The  Interests  of  the  parties  need  not  be 
equal.  Jewish  Colonization  Ass'n  v.  Solo- 
mon, 125  F.  994;  Louisville  &  N.  R.  Co.  v. 
Smith  [C.  C.  A.]  128  F.  1;  Gulf  Red  Cedar 
Co,  V.   Crenshaw,  138  Ala.  134,   35  So.   50. 

28.  Reese  v.  Wright  [Md.]  56  A.  976; 
Charles  Simon's  Sons  Co.  v.  Maryland  Tel. 
&  T.  Co.   [Md.]   57  A.  193. 

Bills  Iield  mnlttf  nrlons :  See  1  Curr.  L. 
1070.  Where  a  bill  brought  against  a  trus- 
tee for  an  alleged  breach  of  trust  for  an 
accounting,  and  to  restrain  the  transfer  of 
trust  property,  an  action  against  members 
of  an  executive  committee,  appointed  to 
manage  such  trust  property,  charging  con- 
spiracy with  the  trustee  to  effect  the  al- 
leged transfer,  cannot  be  joined  therewith. 
Moody  v.  Flagg,  125  F.  819.  A  bill  of  inter- 
vention filed  in  a  suit  to  foreclose  a  mort- 
gage on  an  interstate  railway  asserting  two 
distinct  and  inconsistent  rights  to  a  prefer- 
ential lien  by  the  intervener.  State  Trust 
Co.  v.  Kansas  City,  etc.,  R.  Co.,  128  F.  129. 
A  bill  joining  the  questions  of  the  right  of 
ownership,  and  relief  which  depends  on 
such  ownership.  Inman  v.  New  York  Inter- 
urban  Water  Co.,  131  F.  997.  A  bin  by  a 
beneficiary  of  a  trust  fund  for  an  account- 
ing seeking  to  enforce  the  complainant's 
rights  against  a  surviving  trustee  and  the 
administrator  of  a  deceased  trustee  who  had 
failed  to  account  to  the  surviving  trustee. 
Evans  v.  Bvans  [N.  J.  Bq.]  58  A.  904.  A 
bill  for  an  accounting,  for  the  removal  of  a 
trustee  appointed  in  a  suit  for  divorce,  and 
seeking  to  review  a  consent  decree  for  ali- 
mony and  for  the  adjustment  of  certain  part- 
nership matters  between  the  parties.  Bonney 
V.  Lamb,  210  111.  95,  71  N.  B.  375.  A  claim  by 
a  creditor  against  defendant  as  an  officer 
and  stockholder  of  a  corporation  cannot  be 
joined  with  one  against  him  as  a  director. 
Legg  &  Co.  V.  Dewing  [R.  !•]  57  A.  373.  A 
complaint  In  a  suit  by  a  railroad  company 
to  restrain  some  60  ticket  brokers  from  sell- 
ing return  round  trip  excursion  tickets,  such 
persons  having  no  connection  with  each  oth- 
er New  York,  etc.,  R.  Co.  v.  Reeves,  85  N. 
Y  S.  28.  Contra,  Illinois  Cent.  R.  Co.  v. 
Caffrey,  128  F.  770. 

Bills  held  not  mnltlfarioas:  See  1  Curr. 
L  1071  A  person  holding  a  fiduciary  and 
also  a  personal  interest  in  the  subject-mat- 
ter may,  as  plaintiff,  Join  fuch  claims  In  his 
bins.  Cresap  v.  Cresap,  54  W.  Va.  581,  46  S. 
K.  582,     Suit  by  owner  of  destroyed  property 


against  several  Insurance  companies.  Red- 
ner  v.  New  York  Fire  Ins.  Co.  [Minn.]  99 
N.  W.  886.  A  bill  alleging  that  defendant 
telephone  company  and  defendant  village 
were  conspiring  together  to  drive  complain- 
ant out  of  the  telephone  business  In  said 
village.  Village  of  London  Mills  v.  White. 
208  111.  289,  70  N.  E.  313.  A  bill  in  which 
several  property  owners  seek  relief  against 
the  same  Injury  upon  the  same  grounds, 
Baumgartner  v.  Bradt,  207  111.  345,  69  N.  E. 
912.  A  bill  to  require  an  accounting  from 
defendant  as  an  agent  is  not  multifarious 
because  different  and  separate  transactions 
are  set  out,  all  growing  out  of  the  agency, 
and  a  discovery  and  accounting  demanded 
as  to  each,  nor  because  as  to  some  of  such 
transactions.  If  stated  alone,  complainant 
would  have  a  sufficient  remedy  at  law. 
United  Cigarette  Mach.  Co.  v.  Wright,  132 
F.  195.  Where  the  right  of  each  of  several 
depositors  of  an  insolvent  national  bank  to 
recover  against  several  of  the  bank's  direct- 
ors, made  parties  to  the  bill,  was  based  on 
the  same  theory.  Boyd  v.  Schneider  [C.  C.  A.] 
131  F.  223.  A  bill  to  establish  a  lien,  and  also 
seeking  to  establish  the  personal  liability  of 
the  persons  whose  indebtedness  the  lien  se- 
cures. Ingersoll  v.  Coram,  127  F.  418.  Bill  In 
■which  defendant  was  sued  for  breaches  of 
trust  while  acting  as  trustee  and  as  manager 
of  the  business  of  an  association  operating  the 
trust  property.  Moody  v.  Flagg,  125  F.  819. 
A  bill  to  restrain  defendants  from  utilizing 
a  trade  secret  alleging  that  one  of  the  de- 
fendants had,  by  the  help  of  all  the  other 
defendants,  erected  a  plant  for  the  utiliza- 
tion of  such  secret,  It  Is  proper  to  unite  all 
such  defendants  In  the  bill.  Vulcan  Detin- 
ning  Co.  V.  American  Can  Co.  [N.  J.  Eq.]  58 
A.  290.  In  a  suit  by  a  beneficiary  for  an  ac- 
counting against  a  surviving  trustee  and 
the  adminisiratrix  of  a  deceased  trustee,  an 
allegation  that  the  complainant  has  been 
appointed  substituted  administrator  for  his 
brother,  who  was  also  a  beneficiary,  does 
not  render  the  bill  multifarious.  Bvans  v. 
Bvans  [N.  J.  Bq.]  57  A.  872.  A  bill  by  sev- 
eral parties  to  enjoin  a  telephone  company 
for  charging  them  higher  rates  than  a  city 
ordinance  permits,  though  It  alleges  a  con- 
tract by  each  of  them  with  the  company. 
Charles  Simon's  Sons  Co.  v.  Maryland  Tel. 
&  T.  Co.  [Md.]  57  A.  193.  A  bill  against  two 
defendants  to  enjoin  the  continuance  of  a 
nuisance  by  each  on  a  common  alley.  Reese 
V.  Wright  [Md.]  56  A.  976.  A  bill  to  set 
aside,  as  fraudulent  as  to  creditors  several 
deeds  of  land  conveyed  by  the  judgment 
debtor  to  distinct  grantees,  It  not  appear- 
ing how  many  of  such  deeds  are  to  be  set 
aside,  or  in  what  order.  Warwick  v.  Per- 
rine  [N.  J.  Err.  &  App.]  55  A.  738.  Where 
defendants,  In  cutting  timber  on  land  In 
which  they  were  tenants  In  common  with 
plaintiff  unintentionally  trespassed  on  and 
cut  timber  from  adjacent  land  owned  by 
plaintiff  alone,  and  he  sues  for  an  account- 
ing as  to  all  the  cutting,  which  was  sub- 
stantially one  transaction.  Gulf  Red  Cedar 
Co.    V.    Crenshaw,    138    Ala.    134,    35    So.     50. 
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the  same  parties  is  miiltifarious,^'  but  a  bill  uniting  a  purely  legal  demand  witb 
an  equitable  demand  is  not  multifarious.^"  An  objection  to  a  bill  as  multifarious 
must  be  made  by  special  demurrer,'^  though  the  court  may  on  final  hearing  require 
the  complainant  to  elect  between  the  two  claims,  and  dismiss  the  bill  as  to  the 
other.^^ 

(§6)  C.  Amended  and  supplemental  bills,  complaints,  or  petition^ — The 
right  to  amend  rests  in  the  discretion  of  tlie  court,'*  but  the  discretion  is  liberally 
exercised,'"  amendments  being  allowed  at  almost  any  stage  of  the  proceeding  if  the 
complainant  has  proved  a  case  by  which  he  is  entitled"  to  equitable  relief.'*  Greater 
caution  is  exercised  in  regard  to  amendments  to  verified  bills,'''  and  to  answers.'^ 


Where  a  railroad  company  under  an  agree- 
ment with  a  cotton  compress  company  would 
deliver,  to  a  consignee  of  cotton,  compress 
tickets  calling  for  an  equal  number  of  sim- 
ilar bales,  not  the  speciflo  bales,  there  is 
such  privity  between  the  railroad  and  com- 
press company  as  to  entitle  the  consignee 
to  equitable  relief  against  both  companies 
for  the  loss  of  cotton  shipped.  Mississippi 
Cotton  Compress  &  Warehouse  Co.  v.  Levy 
&  Co.  [Miss.]  38  So.  281.  A  bill  by  a  bene- 
ficiary under  a  will  against  the  executor  and 
other  beneficiaries  to  have  the  suit  removed 
from  the  probate  to  the  chancery  court,  to 
have  an  accounting  and  the  trusts  adminis- 
tered. Noble  V.  Tait  [Ala.]  37  So.  278.  Pow- 
er to  sell  land  devised  in  trust  becoming  ab- 
solute, a  bill  by  an  heir  against  the  other 
heirs  and  their  purchasers  praying  for  the 
removal  of  the  administration  to  the  chan- 
cery court  and  for  the  sale  of  the  land  held 
not  multifarious.  Pratt  Land  &  Imp.  Co.  v. 
Robertson  [Ala.]  37  So.  419.  Petition  to  en- 
force a  trust  against  a  mortgagee,  and  as- 
serting the  right  of  the  mortgagor's  widow 
to  dower  in  the  premises.  Phillips  v.  Har- 
denburg  [Mo.]  80  S.  W.  891.  Different  land- 
owners may  be  joined  as  defendants  in  a 
single  suit  by  a  railroad  company  to  en- 
Join  interference  with  its  use  of  its  right  of 
way  and  with  the  maintenance  of  its  track, 
where  the  right  asserted  is  the  same  against 
each  defendant.  Louisville  &  N.  R.  Co.  v. 
Smith  [C.  C.  A.]  128  F.  1.  Promoters  of  a 
combine  entering  into  a  secret  arrangement 
with  certain  vendors  of  property  to  such 
combine,  a  bill  by  /)ther  vendors  for  an  ac- 
counting, joining  the  corporation,  the  pro- 
moters, and  all  vendors  with  whom  the  se- 
cret agreement  was  made,  is  not  multi- 
farious. Shutts  v.  United  Box,  Board  & 
Paper  Co.  [N.  J.  Eq.]  58  A.  1075.  One  may 
Join  in  the  same  suit  causes  of  action  for 
infringement  of  a  trade-mark  and  for  un- 
lawful competition.  Jewish  Colonization 
Ass'n  V.  Solomon,  125  F.  994.  Suit  to  re- 
strain brokers  from  dealing  in  nontransfer- 
able railroad  tickets.  Illinois  Cent.  R.  Co. 
V.  Caffrey,  128  Fed.  770.  Contra,  New  York, 
etc.,  R.  Co.  V.  Reeves,  85  N.  T.  S.  28. 

29.  Sprinkle  v.  Duty,  54  W.  Va.  559,  46  S. 
B.    557. 

30.  Allegations  as  to  the  legal  demand 
confer  no  jurisdiction  and  are  treated  as 
surplusage.  Sprinkle  v.  Duty,  54  W.  Va. 
559,  46  S.  E.  557.'  See  1  Curr.  L.  1071,  n. 
49-51. 

81.     Rusk  V.  HIU,  117  Ga.  722,   45   S.  B.   42. 

Where  a  petition  is  dismissed  on  such 
grounds,  a  refusal  to  reinstate  the  same,  on 
a  motion  alleging  that  it  was  not  subject  to 


the  demurrer.  Is  clearly  not  erroneous.     Van 
Dyke  V.  Van  Dyke  [Ga.]  48  S.  E.  380. 

33.  State  Trust  Co.  v.  Kansas  City,  etc., 
R.  Co.,  128  F.  129. 

33.  See  1  Curr.  L.  1072. 

34.  Ratlift  V.  Sommers  [W.  Va.]  46,  S.  B. 
712;  Thompson  v.  Hibbs  [Or.]  76  P.  778. 

35.  Thompson  v.  Hibbs  [Or.]  76  P.  778; 
Stevens  v.  Shaw  [N.  J.  Bq.]  57  A.  1024; 
Fowler  v.  Fowler,  204  111.  82,  68  N.  B.  414. 
Where  several  depositors  of  an  Insolvent 
national  bank  filed  a  bill  against  Its  direct- 
ors for  a  breach  of  their  implied  contract 
to  see  that  the  bank's  assets  were  used  ac- 
cording to  law,  but  the  bill  failed  to  allege 
the  time  when  complainants'  deposits  were 
made,  complainants  were  entitled  to  leave 
to  amend  in  that  respect.  Boyd  v.  Schneider 
[C.  C.  A.]  131  F.  223. '  Where  complainants 
in  a  proceeding  in  chancery  claim  part  of 
the  assets  of  a  corporation  as  stockholders, 
bring  proceedings  at  law  on  their  claims  as 
creditors,  they  are  entitled  to  file  an  amend- 
ed and  supplemental  bill  setting  up  the  pro- 
ceedings in  law.  Edwards  v.  National  Win- 
dow Glass  Jobbers'  Ass'n  [N.  J.  Eq.]  58  A. 
527.  Amendment  relating  to  germane  mat- 
ters held  properly  allowed.  Ray  v.  Pitman, 
119  Ga.  678,  46  S.  E.  849.  An  amendment  to 
a  bill  of  review,  so  as  to  cause  it  to  appear 
that  one  of  the  plaintiffs  sued  as  trustee, 
held  properly  allowed.  Ferguson  v.  Morri- 
son   [Tex.   Civ.   App.]    81   S.  W.    1240. 

36.  Final  hearing.  Stevens  v.  Shaw  [N. 
J.  Eq.]  57  A.  1024.  Amendments  to  a  bill,  in 
a  suit  to  require  reconveyance  of  property 
on  the  ground  of  actual  fraud,  allowed.  Id. 
In  Michigan,  a  bill  may  be  amended  without 
leave  after  the  time  limited  for  appearance 
has  expired  and  a  decree  pro  confesso  has 
been  entered.  Bowers  v.  Chippewa  Circuit 
Judge  [Mich.]  99  N.  W.  394.  In  Florida,  no 
replication  having  been  filed,  the  complain- 
ant may,  on  motion  or  petition,  without  no- 
tice, obtain  leave  from  the  court  to  amend 
his  bill  before  the  next  succeeding  rule  day, 
upon  payment  or  nonpayment  of  costs  as 
the  court  may  direct.  Long  v.  Anderson 
[Fla.]    37  So.   216. 

37.  Fowler  v.  Fowler,  204  111.  82,  68  N.  B. 
414.  The  court  may  in  Illinois  permit  a 
sworn  bill  to  be  amended,  the  amendments 
merely  enlarging  and  amplifying  the  state- 
ments of  the  bill,  alter  the  prayer,  and  omit 
certain  words  descriptive  of  the  parties, 
without  an  affidavit  showing  valid  excuse 
for  failure  to  iricorporate  in  the  original 
bill  the  matter  introduced  by  the  amend- 
ments. Village  of  London  Mills  v.  White,  208 
ni.  289,  70  N.  B.  313. 
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The  facts  set  up  bj'  the  amendment  must  not  be  inconsistent  with  those  alreadj' 
pleaded,'"  must  not  establish  new  rights  or  a  new  case,*"  and  must  not  render  the 
bill  multifarious.**  Amendments  to  a  verified  bill  need  not  be  sworn  to  when  thej- 
merely  amplify  a  statement  in  the  bill."  An  amendment  in  the  form  of  a  sub- 
stituted bill  is  a  permissible  practice.*'  Laches  may  bar  the  right  to  serve  a  sup- 
plemental pleading.**  The  failure  of  a  defendant  to  answer  an  amendment  does 
not  authorize  the  court  or  the  jury  to  treat  the  allegations  in  the  amendment  as 
being  admitted,*"  but  an  amendment  not  setting  up  any  fact  affecting  the  cause 
of  action,  but  relating  to  that  which  transpired  in  the  presence  of  the  court,  or  to 
a  disposition  by  consent  of  the  res  in  the  hands  of  tlie  court,  or  to  a  change  in  the 
condition  of  the  property  involved  in  the  litigation,  when  such  amendment  is  not 
traversed,  may  be  treated  as  true  by  the  court.*" 

(§6)  D.  Cross  hill  or  petition." — The  office  of  a  cross  bill  is  to  enable  de- 
fendant to  obtain  affirmative  relief,*'  except  where  the  maxim  "He  who  ?eeks  the 
aid  of  equity  must  do  equity"  applies,  the  general  rule  being  that  it  is  the  only 
way  in  which  such  relief  can  be  granted.*'  The  relief  asked  must  be  upon  the 
case  as  stated  in  the  bill;^"  it  can  only  be  filed  between  the  parties  to  the  original 
suit,"  and  the  matters  set  up  therein  must  be  germane  to  the  subject  involved  in 
the  original  bill."  Defendant  may  set  up  any  defense,  legal  or  equitable,  which 
he  may  have,'^  and  the  grounds  upon  which  he  relies  must  be  stated  with  the  same 
strictness  as  is  required  of  plaintiff  ia  the  original  bill.^*    The  defendant  in  a  law 


38.  RatlifE  V.  Somqiers  fW.  Va.]  46  S.  E. 
712. 

39.  Stevens  v.  Shaw  [N.  J.  Bq.]  57  A.  1024. 

40.  Town  of  Bristol  v.  Bristol  &  W.  Wa- 
terworks [R.  I.]  55  A.  710.  See  1  Curr.  L. 
1073,  n.  54. 

41.  In  a  proceeding  In  chancery  based  on 
stockholders'  individual  rights  to  stock- 
holders of  a  corporation,  an  amendment 
seeking  to  Impose  a  liability  on  the  direct- 
ors for  misappropriating  funds  is  not  al- 
lowable. Edwards  v.  National  "Window  Glass 
Jobbers'  Ass'n  [N.  J.  Eq.]  68  A.  527. 

42.  Fowler  v.  Fowler,  204  111.  82,  68  N.  B. 
414. 

43.  Jones  V.  Bright  [Ala.]   37  So.  79. 

44.  A  few  months'  delay  in  filing  a  sup- 
plemental answer  setting  up  a  Judgment  of 
another  court  In  a  distant  state  held  no 
laches.  Rio  Tinto  Copper  Min.  Co.  v.  Black, 
85   N.  T.   S.   1116. 

45.  46.  Hudson  v.  Hudson,  119  Ga.  637,  46 
S.   B.   874. 

47.  See  1  Curr.  L.  1074. 

48.  Paine  v.  Sackett  [R.  I.]  B7  A.  376; 
Reaves  v.  Meredeth  [Ga.]  48  S.  B.  199.  See 
1  Curr.  L.  1074,  n.  76. 

40  Farmers'  Loan  &  Trust  Co.  v.  Denver, 
etc  R  Co  [C.  C.  A.]  126  F.  46;  Bessemer 
Irr' Ditch  Co.  v.  WooUey  [Colo.]  76  P.  1053; 
Corbin  v.  Taussig  &  Co.,  132  F.  662;  Parrott 
V    Crawford  [Ind.  T.]   82  S.  W    688  ■ 

50.     Paine  v.  Sackett  [R.  I.]  57  A.  376. 

5":  Bunel  v.  O'Day,  125  F.  303,  319.  It 
cannot   bring   new   parties    Into   the   contro- 

"'"ir'patne  v.  Sackett  [R.  I.]  67  A.  376 
Where  the  matters  embraced  in  a  cross  bill 
filed  by  a  defendant  against  his  co-defend- 
ant are  not  involved  in  the  litigation  be- 
tween complainant  and  defendants,  ha^a 
never  been  placed  In  Issue,  and  are  not  pre- 
sented to  the  court  or  decided,  the  decree 
cannot  affeot  the   relative  rights   of  defend- 


ants,  or  adjudicate  the  equities  between 
them.  Jackson  v.  Lemler  [Miss.]  35  So.  306. 
An  answer  to  a  suit  by  a  trustee  to  have 
a  certain  portion  of  the  trust  estate  dis- 
tributed assuming  the  character  of  a  cross 
bill  and  alleging  misbehavior  and  incapacity 
in  the  complainant  trustee,  and  praying  that 
he  be  removed,  such  allegations  will  be 
stricken  out.  Paine  v.  Sackett  [R.  I.]  57  A. 
376.  Demurrer  to  a  cross  bill  by  second 
mortgagee  in  suit  to  have  first  mortgage 
foreclosed  asking  for  the  surplus,  sustained. 
Jackson  v.  Dutton  [Fla.]  35  So.  74.  In  a 
suit  by  an  Insurance  company  to  enjoin  the 
insurance  superintendent  from  denying  that 
complainant  was  licensed  by  the  department 
of  insurance,  or  refusing  to  grant  complain- 
ant the  same  privileges  granted  other  com- 
panies, the  defendant  Is  entitled  to  file  a 
cross  bill  asking  for  an  Injunction  restrain- 
ing complainant  from  further  prosecuting 
its  business,  and  for  the  appointment  of  a 
receiver.  Yates  v.  Continental  Ins.  Co.,  207 
111.  612,  69  N.  E.  779.  Where  a  bill  to  quiet 
title  draws  in  question  the  existence  and 
extent  of  defendant's  claim  to  the  prop- 
erty, a  cross  bill  setting  up  defendant's 
mortgage  and  asking  to  foreclose  the" same, 
does  not  involve  a  departure  from  the  orig- 
inal case.  Jenkins  v.  Schwab  Co.,  138  Ala. 
664,   35  So.  649. 

53.  Reaves  v.  Meredeth  [Ga.]  48  S.  E. 
199.  In  a  suit  to  enjoin  sheriff  from  put- 
ting the  purchaser  at  a  sheriff's  sale  in  pos- 
session of  the  property,  defendant  may  in 
his  cross  bill  deny  the  validity  of  the  deed 
under  which  plaintiff  claims.  Id.  In  such 
a  suit  defendant  may  by  cross  bill  and  an- 
swer make  such  issues  as  to  fraudulent  and 
collusive  title  as  necessarily  would  arise  In 
an  action  of  ejectment  between  the  same 
parties.     Id. 

54.  Bessemer  Irr.  Ditch  Co.  v.  Woolley 
[Colo.]   76  P.  1053. 
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action,  having  a  defense  requiring  the  interposition  of  a  court  of  equity,  may,  upon 
filing  his  answer,  also  as  plaintiff  file  a  cross  bill,  which  shall  stay  the  proceedings 
at  law  until  the  issues  presented  by  the  cross  bill  are  disposed  of,^°  and  it  is  no 
objection  to  such  cross  bill  that  defendant  set  up  a  defense  in  his  answer,  unless 
such  defense  is  as  adequate  as  the  one  obtainable  in  equity.^'  The  answer  and 
cross  bill  in  equity  should  be  separate  pleadings,  although  they  may  be  filed  under 
one  cover,°^  except  in  those  states  where  the  cross  bill  has  been  abolished."'  A 
verified  cross  bill  may  be  amended,  the  verification  not  being  required  by  law.^" 
A  cross  bill  may  be  filed  against  a  co-defendant,  and,  in  such  a  case,  the  doctrine 
of  laches  has  no  application  to  a  statutory  right  to  amend  the  cross  bill  before  such 
co-defendant  answers.'"  A  cross  bill  not  being  objected  to  by  complainant,  but 
treated  as  a  proper  pleading  by  answering  it,  is  properly  made  the  basis  of  a  de- 
cree.^^  The  bill  being  dismissed,  the  cross  bill,  in  certain  cases,  must  also  be  dis- 
missed,*^ but  the  dismissal  of  the  cross  bill  being  caused  by  the  entry  of  a  default 
judgment  before  the  process  was  served  on  the  original  complainant,  the  cross  bill 
will  be  reinstated  and  amendments  allowed  upon  the  setting  aside  of  the  default 
decree.'^ 

(§6)  E.  Demurrer.  Grounds.'^*' — ^A  demurrer  will  only  lie  for  defects  ap- 
parent on  the  face  of  the  pleadings  f^  hence  a  speaking  demurrer,  or  one  setting  up 
facts  extrinsic  to  the  bill,  cannot  be  sustained.'*  A  general  demurrer  will  be  over- 
iiiled  if  the  bill  contains  any  ground  of  equitable  relief."^  A  special  demurrer  is 
indispensable  when  the  objection  is  to  the  defects  of  the  bill  in  point  of  form.'* 
The  defense  of  laches  cannot  generally  be  made  by  demurrer."  Fraud  being  alleged 
in  the  bill,  a  general  demurrer  will  not  be  allowed,  unless  it  is  accompanied  by  an 
answer  which  denies  fraud.™     A  demurrer  cannot  be  sustained  because  the  bill 


55,   56.     Fire  Ass'n  v.  AUeslna   [Or.]    77   P. 

123. 

5T.  United  Cigarette  Mach.  Co.  v.  Wright, 
132   F.    195. 

58.  In  these  states  the  matters  formerly- 
available  by  cross  bill  may  be  set  up  in  the 
answer.  Liatimer  v.  Irish-American  Bank, 
119  Ga,  887,   47  S.  B.  322. 

59.  Ackley  v.  Croucher,  203  111.  530,  68  N. 
B.    86. 

60.  Jackson  v.  Lemler  [Miss.]  35  So.  306. 
Under  Code  1892,  §  543,  allowing  a  complain- 
ant to  amend  his  bill  as  of  course,  without 
appealing  to  the  court,  "at  any  time  before 
defendant  has  made  a  defense,"  a  defendant 
who  has  neglected  to  make  a  defense  cannot 
urge  that  a  co-defendant  who  has  filed  a 
cross  bill  has  been  guilty  of  laches  In 
amending  the  same.  Id.  Under  Code  1892, 
§§  536,  537,  543,  549,  a  defendant  who  has 
hied  a  cross  bill  against  a  co-defendant, 
which  such  co-defendant  has  not  answered, 
has  the  right  to  amend  without  leave  after 
decree  has  been  entered  for  complainant  in 
the  original  bill.     Id. 

61.  Ackley  v.  Croucher,  203  lU.  530,  68  N. 

B.    86.  ^       .  ,   ,, 

6a  The  dismissal  because  of  estoppel  by 
former  decree  of  a  bill  filed  by  the  United 
States  to  avoid  certain  patents  of  land  on 
the  ground  that  they  were  within  an  Indian 
reservation,  requires  the  dismissal  of  a 
cross  bill  seeking  to  enjoin  the  allotments 
nf  such  lands.  United  States  v.  California 
&   O.   Land  Co.,   192   U.   S.    355.   48   Law.    Ed. 

476 

63.  Bosworth  V.   Sandlln   [Fla.]   35   So.   66. 

64.  See   1   Curr.  Li.   1075. 


65.  Defect  of  parties.  Wilson  v.  Ameri- 
can Palace  Car  Co.  [N.  J.  Bq.]  58  A.  195. 
Imputing  laches  from  stateness  of  claim. 
Sinclair  v.  Auxiliary  Realty  Co.  [Md.]  57  A. 
664.  In  disposing  of  a  demurrer  to  a  bill 
in  equity,  a  copy  of  decree  in  former  case 
and  which  was  not  a  part  of  the  bill,  held 
unavailable.  Lindsay  v.  Allen  [Tenn.]  82  S. 
W.   171. 

66.  O'Shaugnessy  v.  Humes,  129  F.  953; 
Teeter  v.  Veitoh   [N.  J.  Eq.]   57  A.   160. 

67.  Little  Co.  v.  Woodward  Ave.  Cemetery 
Ass'n  [Mich.]  97  N.  W.  682;  Futch  v.  Adams 
[Pla.]  36  So.  575;  Hudson  v.  Hudson,  119  Ga. 
637,  46  S.  B.  874.  Though  the  jurat  is  de- 
fective. Wormley  v.  Wormley,  207  111.  411. 
69  N.  E.  865;  Maeder  v.  Buffalo  Bill's  Wild 
West  Co.,  132  F.  280.  A  demurrer  on  the 
ground  of  limitations  to  the  whole  bill  is 
bad,  the  entire  claim  not  being  barred. 
Gulf  Red  Cedar  Co.  v.  Crenshaw,  138  Ala. 
134,  35  So.  50.     See  1  Curr.  L.  1075,  n.  85. 

68.  A  defect  In  a  petition  resulting  from 
a  nonjoinder  of  proper  parties  cannot  be 
taken  advantage  of  by  general  demurrer. 
Ray  V.  Pitman,  119  Ga.  678,  46  S.  E.  849.  An 
objection  that  the  complaint  in  an  equitable 
proceeding  for  the  appointment  of  a  re- 
ceiver for  a  national  bank  fails  to  show  any 
effort  by  plaintiff,  a  stockholder,  to  get  re- 
dress within  the  corporation,  can  be  raised 
only  on  a  special  demurrer.  Cogswell  v. 
Second  Nat.  Bank,  76  Conn.  252,  56  A.  574. 

69.  Scoville  v.  Brock  [Vt.]  57  A.  967.  See 
1  Curr.  L.  1075,  n.  91,  95. 

70.  Johnston  v.  Forsyth  Mercantile  Co 
127  F.  845. 
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contains  a  superflnons  prayer.''^  Ta  a  complaint  which  is  purely  equitable  in  its 
nature,  and  in  which  only  equitable  relief  can  be  afforded,  a  defense  that  the  plain- 
tiff has  an  adequate  remedy  at  law  is  insufficient,  and  its  insufficiency  can  be  raised 
by  demurrer.'^ 

Form. — In  the  Federal  courts,  a  demurrer  not  supported  by  a  certificate  and 
affidavit  is  fatally  defective/' 

Effect  of,  and  procedure  on,  demurrer.''* — A  demurrer  admits  the  truth  of  the 
facts  narrated  in  the  bill,"  or  a  consistent  prior  amendment  thereto;''^  but  not  the 
truth  of  mere  conclusions  of  the  pleader,^^  such  as  fraud.'*  By  demurring  to  an 
amended  bill,  respondent  is  estopped  from  claiming  that  certain  letters  attached  as 
exhibits  were  not  a  part  of  the  bill.''"  A  decree,  disposing  of  the  main  issue  of  the 
cause,  making  no  mention  of  the  demurrer,  the  demurrer  will  be  regarded  as  over- 
ruled.*" Defendant  by  allowing  his  general  answer  to  stand  after  the  overruling 
of  his  demurrer  thereby  waives  his  right  to  assign  error  to  such  overruling,  unless 
on  the  whole  case  complainant  is  not  entitled  to  the  relief  sought.*^  A  demurrer, 
incorporated  in  the  answer  to  an  amended  bill,  not  being  brought  forward  for  hear- 
ing, will  be  treated  as  waived.*^  Defendant  demurring  to  a  bill,  his  failure  to  be 
present  at  each  stage  of  the  subsequent  proceedings  to  see  and  insist  that  the  issue 
presented  by  the  demurrer  was  disposed  of  does  not  constitute  a  waiver  thereof.*^ 
When  a  petition  has  been  dismissed  on  demurrer,  the  plaintiff  may,  during  the 
same  term,  move  to  reinstate  the  case.**  A  court  will  not  on  demurrer  construe 
an  instrument  set  up  in  the  pleading  demurred  to,  and  determine  the  rights  of 
the  parties  thereunder,  when  it  is  obscure  and  ambiguous  in  its  language,  and  so 
uncertain  in  meaning  that  it  cannot  be  fairly  interpreted  without  a  knowledge  of 
the  surrounding  facts  and  circumstances.*"  It  is  within  the  sound  discretion  of 
a  circuit  court  of  the  United  States  sitting  in  equity,  when  promotive  of  justice, 
to  decline  to  decide  a  suit  on  demurrer  to  a  bill  and  to  overrule  the  demurrer  and 
require  an  answer,  reserving  to  the  defendant  the  right  to  claim  and  take  by  answer 
whatever  advantage  might  otherwise  have  been  secured  by  the  demurrer.*' 

(§6)  F.  Plea.^'' — The  proper  office  of  a  plea  in  equity  is  to  set  forth  new 
matter  not  apparent  in  the  bill.**     The  plea  must  be  responsive  to  the  biU,*°  and 


71.  Carter,  Rice  &  Co.  v.  Hano  Co.  [N. 
H.]    58    A.    243. 

72.  Edmonds  V.  Stern,  89  App.  Div.  539, 
85  N.  T.  S.   665. 

73.  Under  equity  rule  31.  Dupree  v.  Leg- 
gett,  124  F.  700.  Such  a  defect  cannot  be 
waived.  Id.  Such  a  demurrer  being  Inter- 
posed, a  decree  pro  confesso  may  be  en- 
tered.    Id. 

74.  See  1  Curr.  L.  1076. 

75.  Teeter  v.  Veitoh  [N.  J.  Eq.]  57  A. 
160;  Sinclair  v.  Auxiliary  Realty  Co.  [Md.]  57 
A.  664.  When  an  amended  bill  is  demurred 
to,  the  amendments  cannot  be  objected  to 
on  the  ground  that  they  are  unverified,  as 
the  demurrer  admits  their  truth.  Fowler  v. 
Fowler,  204  111.  82,  68  N.  B.  414.  See  1  Curr. 
L.  1076,  n.   99. 

76.  American  Trading  &  Storage  Co.  v. 
Gottstein,    123   Iowa,    267,    98    N.   W.    770. 

77.  Thornton  v.  Natchez  [C.  C.  A.]  129  F. 
84;  Edison  V.  Edison,  Jr.,  Chemical  Co.,  128 
F.'957. 

78.  A  demurrer  does  not  admit  the  truth 
of  general  allegations  of  fraud,  but  only 
the  facts  set  forth  as  constituting  the  al- 
leged fraud  and  all  reasonable  deductions 
from  them.     Edison  v.  Edison,  Jr.,  Chemical 


Co.,  128  F.  957;  Kessler  &  Co.  v.  Ensley,   129 
F.    397. 

79.  Fowler  v.  Fowler,  204  111.  82,  68  N.  E. 
414. 

80.  Craig  v.  Craig,  54  W.  Va.  183,  46  S.  B. 
371;  Savings  Bank  of  Richmond  v.  Pow- 
hatan Clay  Mfg.  Co.  [Va.]  46  S.  E.  294.  See 
1  Curr.  L.  1076,  n.   6. 

81.  Cline  v.  Cline,  204  111.  130,  68  N  B 
545. 

82.  Congregational  Church  of  Chester  v 
Cutler   [Vt.]    57  A.   387. 

83. 
638. 

84. 
380. 

85. 

86. 

87. 

88. 


Joest    V.    Adel,    209    111.    432,    70    N.    E. 
Van  Dyke  v.  Van  Dyke  [Ga.]    48  S.  B. 


O'Shaugnessy  v.   Humes,   129   P.   953. 

Rankin  v.  Miller,  130  F.  229. 

See  1  Curr.  D.  1076. 

A  plea  setting  up  nothing  except 
what  appears  on  the  face  of  the  bill  Is  bad 
and  should  be  overruled.  Keen  v.  Brown 
[Fla.]    35   So.   401. 

89.  Complainants  not  alleging  that  they 
represented  defendant  in  entering  into  an 
agreement,  a  plea  denying  that  defendant 
authorized  anyone  to  so  represent  him  is  not 
responsive.     Wilson  v.  Wilson    [R.  I.]   56   A. 
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mtist  not  be  argumentative.""  Greater  strictness  is  required  in  framing  pleas  in 
bar  than  is  exacted  in  declarations,"^  and  in  the  Federal  courts  such  a  plea  must 
be  supported  by  an  answer."''  The  sufficiency  of  a  plea  to  a  bill  without  equity 
is  not  determinable."'  In  equity,  there  is  no  demurrer  to  a  plea;  if  the  plea  wants 
form  the  plaintiff  must  move  to  set  it  aside,  or  take  it  off  the  files.  He  cannot 
make  the  objection  on  argument.  A  demurrer  to  a  plea  may,  however,  be  treated 
as  a  motion  to  set  it  aside."*  By  setting  the  pleas  dowa  for  argument,  the  com- 
plainant admits  the  facts,  but  not  the  conclusions  pleaded  therein,""  and  upon  the 
argument,  every  fact  stated  in  the  bill  and  not  denied  by  the  answer,  in  support  of 
the  plea,  must  be  taken  to  be  true ;"°  and  the  answer  must  be  full  and  clear,  or  the 
court  will  intend  the  matter  against  the  pleader."^ 

(§6)  G.  Answer.'^ — The  defect  not  being  apparent  on  the  face  of  the  bill, 
it  should  be  pointed  out  by  plea  or  answer.""  In  strictness,  defendant  cannot  avail 
himself  of  any  matter  of  defense  not  stated  in  his  answer,  even  though  it  appear 
in  his  proofs.^  Exceptions  to  an  answer  being  sustained  the  court  will  not  per- 
mit defendant  to  file  a  supplemental  answer  which  does  not  contain  a  new,  valid 
ground  for  defense." 

Verification  and  sufficiency.' — The  answer  must  be  a  full  reply  to  all  the  allega- 
tions and  charges  in  the  bill,  and  all  of  the  interrogatories  incident  to  and  founded, 
upon  them,*  and  this  rule  is  not  changed,  in  the  Federal  courts,  by  waiver  of  veri- 
fication,"  though  the  answer  is  only  insufficient  when  a  portion  of  the  bill  to  which 
the  complainant  is  entitled  to  an  answer  has  not  been  answered.'  A  general  denial 
may  take  the  place  of  a  specific  response  to  an  allegation  of  the  bill.''  The  chan- 
cellor, in  bis  discretion,  may  permit  an  answer  in  chancery,  not  properly  sworn  to 
or  signed,  to  be  sworn  to  or  signed,  no  decree  pro  confesso  having  been  entered,* 
and  leave  being  granted  to  a  party  to  swear  to  his  answer,  the  mere  omission  of 
the  clerk  to  place  the  file  mark  on  such  affidavit  does  not  require  the  court  to  strike 
such  answer  or  affidavit  on  motion  of  the  complainant." 

Effect  of  answer;  as  evidence;  admissions.^" — A  responsive  answer^^  in  equity 


773.  A  plea  In  equity  setting  up  a  former 
judgment  In  bar  must  set  forth  so  much  of 
the  pleadings  or  proceedings  In  the  former 
suit  as  will  suffice  to  show  that  the  same 
point  was  there  in  Issue  as  in  the  pending 
suit.     Keen  v.  Brown  [Pla.]   35  So.   401. 

00.  A  plea  that  a  corporation,  against 
whom  its  stockholders  have  brought  a  suit 
in  equity,  has  no  property  in  the  state,  held 
bad  as  argumentative.  Kidd  v.  New  Hamp- 
shire Traction  Co.,  72  N.  H.  273,  56  A.  465. 

91.  In  pleading  a  promise  which  must  be 
in  writing,  the  declaration  need  not  aver 
that  It  is  in  writing,  but  a  plea  in  bar  must. 
International  Silver  Co.  v.  Rogers  Corp.  [N. 
J.  Bq.]   57  A.  725. 

92.  Equity  rule  32.  United  Cigarette 
Mach.  Co.  v.  Wright,  132  P.  195. 

93.  Dennis  v.  Mobile  &  M.  R.  Co.,  137  Ala. 
649,  35  So.  30. 

94.  Kidd  V  New  Hampshire  Traction  Co., 
72  N.  H.    273,    56  A.   465. 

95.  General  Blec.  Co.  v.  New  England 
Blec.  Mfg.   Co.   [C.  C.  A.]   128  P.  738. 

96.  97.  Kidd  v.  New  Hampshire  Traction 
Co.,   72  N.  H.    273,   56  A.   465. 

98.  See   1   Curr.   L.   1077. 

99.  Wilson  V.  American  Palace  Car  Co. 
[N.  J.  Eq.]  58  A.  195. 

1.  New  Jersey  Bldg.,  Loan  &  Investment 
Co.  ▼.  Lord  [N.  J.  Err.  &  App.]   68  A.  185. 


a.    People  V.  Globe  Sav.   Bank,   211  111.   99, 

71  N.  E.  820. 

3.  See  1  Curr.  L.   1077. 

4.  New  Jersey  Bldg.,  Loan  &  Investment 
Co.  V.  Lord  [N.  J.  Err.  &  App.]  68  A.  185. 
See  1  Curr.  L.   1077,  n.   26. 

5  A  general  denial  is  subject  to  excep- 
tions. John  Church  Co.  v.  Zimmermann, 
131  P.  652. 

6.  Steepy  v.  Public  Service  Corp.  [N.  J. 
Eq.]  56  A.  127.  It  is  not  insufficient  because 
not  presenting  an  equitable  defense.     Id. 

7.  Robinson  v.  American  Car  &  Foundry 
Co.,  132  P.  165.  When  the  answer  concludes 
with  the  general  denial,  it  is  sufficient  to 
make  an  issue  on  material  allegations  in 
the  bill  not  admitted  in  the  answer,  and  to 
which  no  special  response  is  made,  and  such 
statements  must  be  proved  by  at  least  a 
preponderance  of  the  testimony.  Plnney  v. 
Pinney   [Pla.]    35   So.   95. 

8.  Jackson  v.  Dutton  [Pla.]  35  So.  74. 
Appellate  court  will  not  interfere  unless 
discretion  is  abused.     Id. 

9.  Jackson  v.  Dutton   [Fla.]    36  So.   74. 

10.  See    1   Curr.   L.    1078. 

11.  A  verifled  answer  is  not  evidence  for 
defendant  in  so  far  as  it  sets  up  new  facts 
by  way  of  discharge  or  avoidance  of  •  the 
matter  averred  in  the  bill.  Pennsylvania  Co. 
V.   Cole,  132  P.   668. 
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can  only  be  overcome  by  the  testimony  of  two  witnesses,  or  of  one  witness  and  cor- 
roborating circumstances."  If  there  is  no  replication  to  an  answer,  it  is  taken 
as  true  for  all  its  material  allegations.^'  An  answer  to  an  original  bill  being  filed 
subsequent  to  the  filing  of  an  amended  and  supplemental  bill,  without  ajiy  notice 
thereof,  will  not  be  regarded  as  an  answer  to  such  amended  and  supplemental  bill, 
nor  as  a  waiver  of  the  right  to  demur  thereto.^* 

(§6)  H.  ReplicationSj  exceptions,  and  motions.^^ — When  a  replication  is  filed 
to  an  answer,  it  thereby  puts  in  issue  all  the  matters  alleged  in  the  bill  and  not 
admitted  in  the  answer,  as  well  as  those  matters  contained  in  the  answer  which 
are  not  responsive  to  the  bill.^°  In  states  where  special  replications  can  only  be  filed 
by  leave  of  court,  or  the  ]udge  thereof,  for  cause  shovm,  a  special  replication  filed 
without  such  leave  may  be  treated  as  a  general  replication.^^  Generally  replica- 
tions to  answers  in  chancery  need  not  be  filed  under  oath.^^  In  states  where  replica- 
tions are  abolished,  facts  which  could  have  been  so  pleaded  may  be  set  up  in  the 
original  bill  or  in  an  amendment,  when  made  necessary  to  a  defense  set  up  in  the 
answer.^*  Exceptions  to  an  amended  answer  on  the  ground  that  defendant  does 
not  set  up  any  matter  constituting  a  defense  are  in  the  nature  of  a  special  demur- 
rer.^* Where  exceptions  to  a  part  of  an  answer  are  sustained,  and  the  defendant 
does  not  ask  leave  to  amend  his  answer,  it  is  not  error  to  proceed  to  hear  the  case 
on  the  bill,  and  so  much  of  the  answer  as  is  not  excepted  to.^^ 

(§6)  I.  Issues,  proof,  and  variance. ^^ — The  only  issues  to  be  passed  upon 
in  a  suit  in  equity  are  those  raised  by  the  pleadings.-*  The  proof  need  only  sub- 
stantially conform  to  the  allegations.-*  Where  equities  are  equal,  the  defendant 
prevails.^^  Defendant  must  prove  the  nonresponsive  parts  of  his  answer  by  a  pre- 
ponderance of  testimony.^" 

(§6)  J.  Objections  and  waiver  thereof.^'' — By  answering,  defendant  waives 
an  objection  of  multifariousness  in  the  bill,^'  and  by  going  to  trial  on  the  merits, 
without  objection,  defendant  waives  all  objections  to  the  sufficiency  of  plaintiffs 
pleadings,""  also  objections  that  complainant  has  an  adequate  remedy  at  law.'"  In 
equity  one  must  stand  upon  his  motion  to  dismiss  if  he  would  reap  advantage  from 
it.''*  Defendant  by  answering  a  bill  of  chancery  after  the  overruling  of  his  demur- 
rer thereto,  waives  the  demurrer,  except  so  far  as  he  may  have  the  same  advantage 
on  final  hearing,  and  he  cannot  assign  for  error  the  ruling  upon  the  demurrer.*' 


la.  McGary  v.  McDermott,  207  Pa.  620,  57 
A.  46.  Answers  were  sworn  to.  Jacobs  v. 
Van  Sickle  [C.  C.  A.]  127  F.  62;  Pinney  v. 
Pinney  [Fla.]  35  So.  95.  See  1  Curr.  L.  1078, 
n.  31-33. 

IS.  Sansom  v.  Blankership,  53  W.  Va.  411, 
44  S.  E.  40S.  The  only  facts  which  can  be 
considered  as  established  by  the  complaint 
fire  those  set  out  in  the  bill,  which  are  not 
properly  negatived  by  the  answer.  Robin- 
son V.  American  Car  &  Foundry  Co.,  132  F. 
165.     See  1  Curr.  L.  1078,  n.  35. 

14.  Bonney  v.  Lamb,  210  111.  95,  71  N.  E. 
375. 

15.  See  1  Curr.  L.  1078. 

'(S.  17,  18.     Pinney  v.  Pinney  [Fla.]   35  So. 


Jenkins    v.    Dewar    [Tenn.]    82    S.    W. 


95. 
19. 

470. 

20.  Tates  v.   Continental  Ins.   Co.,   207   111. 
512.  69  N.  B.  779. 

21.  Cresap  v.  Gresap,  54  W.  Va.  681,  46  S. 
E.   582. 

22.  See  1  Curr.  L.   1079. 

23.  Zook  V.   Pennsylvania   R.   Co..   206   Pa. 
603.  56  A.   82. 


24.  Fraud.  "Walker  v.  Shepard,  210  111. 
100,  71  N.  B.   422.     See  1  Curr.  L.  1079,  n.   48. 

25.  United  States  v.  Detroit  Timber  & 
Lumber   Co.    [C.   C.    A.]    131   F.    668. 

26.  Pinney  v.  Pinney   [Fla.]    35   So.   95. 

27.  See  1  Curr.  L.  1079. 

28.  Lyon  v.  Clark  [Mich.]  100  N.  W.  611; 
Pierce  v.  Old  Dominion  Copper  Min.  & 
Smelting  Co.  [N.  J.  Bq.]  58  A.  319.  See  1 
Curr.  L.   1079,  n.   54. 

29.  Complaint.  Brown  v.  Gillett,  33  Wash. 
264,  74  P.  386.  Waives  allegations  in  his 
answer  that  the  bill  did  not  state  a  case 
that  entitled  him  to  relief  In  equity.  Dris- 
coll  V.  Smith,  184  Mass.  221,  68  N.  B.  210. 
That  the  complaint  is  uncertain  and  am- 
biguous. Montgomery  v.  McLaury,  143  Cal. 
S3,  76  P.  964. 

Replication.  Unity  Co.  v.  Equitable  Trust 
Co.,   204  111.  595,   68  N.  E.   654. 

30.  Drisooll  V.  Smith,  184  Mass.  221,  68  N. 
B.   210. 

31.  Kane  v.  Kane  [Wash.]  77  P.  S42. 

32.  Baumgartner  v.  Bradt,  207  111.  345,  69 
N.  E    912. 
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In  Georgia  objections  to  the  pleadings  on  both  sides  must  be  made  at  the  first  i 
term." 

§  7.  Taking  bill  as  confessed  or  on  default. '^^ — A  decree  pro  confesso  cannot 
be  taken  until  answer  day  has  passed,"'  nor  while  a  demurrer  is  pending.'"  An 
answer  not  putting  in  issue  any  material  facts,  a  decree  pro  confesso  may  be 
allowed."'  A  bill  being  confessed,  matters  alleged  with  certainty  are  taken  as  true, 
all  others  must  be  proven."^  A  complainant,  after  the  entry  of  a  decree  pro  con- 
fesso, is  entitled  only  to  such  final  decree  as  is  authorized  by  the  allegations  of 
his  bill."'  A  court  will  open,  much  as  a  matter  of  course,  more  orders  pro  con- 
fesso, the  defendant  showing  surprise  and  a  meritorious  defense.*"  A  statute  re- 
quiring "reasonable  notice  to  the  opposite  party"  of  a  motion  to  rcA^erse  a  decree 
upon  a  bill  taken  for  confessed,  demands  such  notice  to  any  party  who  has  an 
interest  in  the  maintenance  of  the  decree,  whether  plaintiff  or  defendant.*^ 

§  8.  Trial  by  jury  of  special  issues.^^ — A  federal  court  of  equity  will  not, 
on  remand,  after  the  Joining  of  issues  by  the  pleadings,  but  before  the  evidence 
has  been  taken  in  accordance  with  the  usual  practice  in  equity,  frame  issues  to  bo 
submitted  to  a  Jury,  it  not  being  known  at  that  stage  of  the  case  that  such  issues 
will  be  decisive  or  even  material.*" 

Right  to  jury  trial.*^ — In  most  of  the  states  there  is  no  constitutional  right  to 
a  jury  trial  in  equity,*'  the  granting  of  such  trial  resting  entirely  in  the  discretion 


33.  Latimer  v.  Irlsh-Amerloan  Bank,  119 
Ga.   887,  47  S.  B.  322. 

34.  See  1  Curr.  L.  1080. 

35.  Where  no  time  ■wa.s  stated  within 
which  answer  must  be  filed.  Shefileld  v. 
Friedberg  [Miss.]    36   So.   242. 

38.  Joest  V.  Adel,  209  111.  432,  70  N.  E. 
538. 

37.  Where  exceptions  to  an  answer  are 
.allowed,  and  the  remainder  of  the  answer 
presents  no  material  issue,  and  the  defend- 
ant makes  no  further  answer,  it  is  proper 
to  decree  that  the  bill  be  taken  as  confessed. 
Yates  V.  Continental  Ins.  Co.,  207  111.  512,  69 
N.  E.  779. 

3S.  Sewell  v.  Tuthill  [Tenn.]  79  S.  W. 
.'!76. 

RH.  Dorman  v.  McDonald  [Fla.]  36  So.  52. 
See  1  Curr.  L,.  1080,  n.  73. 

40.  Attorneys  were  confused  by  common- 
law  rule  11  and  equity  rule  31  of  the  court 
us  to  the  necessity  of  affidavits  to  the  de- 
murrer, which  Tvas  consequently  held  insuf- 
ficient, held  decree  pro  confesso  would  be 
opened.  McFarland  v.  State  Sav.  Bank,  129 
F.   24'1. 

NOTE.  Nature  and  effect  of  orders  pro 
uonfessoi  There  is  a  difference  between  or- 
ders that  bills  be  taken  pro  confesso  and 
iictual  decrees  pro  confesso.  The  latter  are 
r'onsidered,  when  compared  with  the  former, 
more  sacred,  and  to  be  disturbed  only  for 
weighty  reasons.  Robertson  v.  Miller,  3  N. 
J.  Bq.  451;  Knight  V.  Young,  2  Ves.  &  B. 
184.  The  only  effect  of  an  order  pro  con- 
fesso is  to  enable  a  case  to  be  proceeded 
with  ex  parte  against  the  defendant  as  to 
whom  it  is  taken.  When  such  an  order  is 
entered,  the  cause  must  be  brought  to  a 
hearing,  as  well  as  in  other  cases.  1  Bar- 
bour, Ch.  Pr.  369;  Rose  v.  Woodruff,  4  Johns. 
Ch.  [N.  Y.]  547;  Lockhart  v.  Horn,  3  Woods, 
542,  Fed.  Cas.  No.  8,446.  It  is  said  that  an 
order  for  a  bill  to  be  taken  pro  confesso  is 
interlocutory,  and  Intended  to  prepare  the 
case  for  the  final  decree.     Its  effect  is  sim- 


ilar to  that  of  a  default  in  an  action  at 
common  law,  by  which  defendant  is  dec^  ^-1 
to  have  admitted  all  that  is  well  pleaded  in 
the  declaration.  The  defendant  has  lost  his 
standing  in  court,  but  the  matters  set  forth 
in  the  bill  do  not  pass  in  rem  judicatum  un- 
til the  final  decree.  The  bill  is  still  to  be 
read,  that  the  court  may  then  determine 
whether  there  is  cause,  upon  the  allegations, 
to  decree  for  the  complainant,  and  it  by 
no  means  follows  that  such  will  be  the  de- 
cree. Rose  V.  W^oodruff,  4  Johns.  Ch.  [N. 
Y.]  547,1  N.  Y.  Ch.  Rep.  (Law.  Bd.)  932,  note; 
Russell  V.  Lathrop,  122  Mass.  300;  Forbes 
v.  Tuckerman,  115  Mass.  115.  Under  the 
English  chancery  practice,  it  was  neces- 
sary that  an  order  taking  a  bill  for  con- 
fessed be  entered  before  a  decree  pro  con- 
fesso could  be  rendered.  Shields'  Heirs  v. 
Bryant,  3  Bibb  [Ky.]  525;  Grace  v.  Field,  13 
Ga.  29;  1  Daniell  Ch.  PI.  &  Pr.  (4th  Ed.)  518. 
See  Albright  v.  Texas,  etc.,  R.  Co.,  8  N.  M. 
432,  46  P.  448.  In  some  Jurisdictions  it  is 
held  that  the  omission  to  enter  a  formal 
order  that  the  bill  be  taken  pro  confesso 
against  the  defendants  will  not  affect  the 
regularity  of  the  final  decree,  or  make  it 
any  the  less  absolute.  Linder  v.  Lewis,  1 
F.  378;  Savage  v.  Berry,  2  Scam,  fill.]  545; 
Bank  of  United  States  v.  White,  8  Pet.  (U. 
S.)  262.  It  would  seem  to  be  the  better 
practice  to  enter  such  an  order  prior  to  the 
rendition  of  the  final  decree.  Linder  v. 
Lewis,  1  F.  381;  Bank  of  St.  Marys  v.  St. 
John,  25  Ala.  5G6;  Long  v.  Long,  9  Md.  348; 
Stephenson  v.  Parkins,  2  Bdw.  Ch.  [N.  Y.] 
218;  Thomson  v.  Wooster.  114  U.  S.  104.— 
Prom  Fletcher,  Eq.  PI.  &  Pr.  192,  §  150. 

41.  Code  1899,  c.  134,  §  5.     Morrison  &  Co. 
v.   Leach    [W.  Va.]    47   S.   B.    237. 

42.  See  1   Curr.   L.   1080. 

43.  Fenno  v.  Primrose,  125  P.   635. 

44.  See  1  Curr.  L.  1081.     See  title  Jury,   2 
Curr.  L.  633. 

45.  State   V.    Sunapee   Dam    Co.,    72    N.   H. 
114,   55  A.   899   [By  a  divided  court];  Hagan 
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of  the  chancellor,*^  and  should  never  be  granted  unless  essential  to  the  speedy  de-r 
termination  of  the  case  or  the  proper  administration  of  justice.*^  In  states  where 
but  one  form  of  action  is  provided,  it  is  generally  held  that  issues  of  fact  raised 
by  pleadings  ia  actions  for  the  enforcement  of  equitable  rights  must  be  tried  by 
jury  unless  waived.** 

§  9.  Hearing  or  trial;  rehearing.  A.  In  general.*^ — There  being  a  mis- 
joinder of  causes  of  action,  complaiaant  will  not  be  allowed  to  proceed  at  the  final 
hearing  in  both  aspects  of  the  case,  though  no  objection  is  made  by  defendant. ''° 
The  suit  covering  numerous  accounts  the  court  should  not  proceed  to  a  final  hear- 
ing until  an  account  has  been  stated  by  a  master  in  chancery,  and  objections  thereto 
settled  by  him.''^ 

(§9)  B.  DismissaU" — A  court  of  equity  has  the  power,  in  a  proper  case,  to 
dismiss  a  complaint  or  proceeding  ta  equity  on  motion  of  the  defendant."'  A  motion 
to  dismiss  does  not,  however,  reach  amendable  defects,"*  and  should  be  granted  where 
the  complaint  fails  to  show  any  ground  for  equitable  relief."'  While  a  complain- 
ant in  an  equity  suit  may  dismiss  his  bill  at  any  time  before  the  hearing,  he  can- 
not do  so  without  an  order  of  the  court."'  This  practice  implies  a  certain  discre- 
tion on  the  part  of  the  court  to  refuse  such  order,  if  a  dismissal  would  be  preju- 
dicial to  the  rights  of  defendant."'  The  dismissal  of  an  amended  and  supple- 
mental bill  amounts  to  the  dismissal  of  the  original  bUl,"*  and  of  a  cross  bill  con- 
taining substantially  the  same  averments,  and  praying  for  the  same  relief  as  the 
dismissed  bill."'  A  court  entering  an  order  unconditionally  dismissing  the  cause 
loses  jurisdiction  over  the  cause  and  the  parties,  and  it  cannot  resume  jurisdiction, 
at  or  after  the  adjournment  of  a  subsequent  term,  by  mere  motion."" 

Revival  of  action. — In  the  Federal  courts  to  revive  a  suit  in  equity  one  must 
file  a  bill  of  revivor  or  a  bill  in  the  nature  of  a  bill  of  revivor.*^  The  failure  to 
revive  a  suit  which  has  abated  by  the  death  of  plaintiff  is  not  ground  for  a  motion 
by  defendant  to  dismiss  for  want  of  prosecution,  but  he  may,  on  proper  notice, 
obtain  an  order  requiring  the  suit  to  be  revived  within  a  time  fixed  or  be  dis- 
missed.'* 


V.  Continental  Nat.  Bank  [Mo.]  81  S.  "W.  171; 
Evans  v.  National  Broadway  Bank,  88  App. 
Dlv.  619,  85  N.  T.  S.  101.  See  1  Curr.  L. 
1081,   n.   76. 

46.  To  assess  damages.  State  v.  Sunapee 
Dam  Co.,  72  N.  H.  114,  55  A.  899  [By  a  di- 
vided court];  Slaughter  v.  Banner  [Va.]  46 
S  B  289;  Evans  v.  National  Broadway  Bank, 
88  App.  Div.  549,  85  N.  Y.  S.  101.  See  1 
Curr.  L.  1081,  n.  77. 

47.  Evans  v.  National  Broadway  Bank,  88 
App.  Div.  549,  85  N.  T.  S.  101.  Should  not  be 
allowed  In  a  settlement  of  partnership  ac- 
counts where  the  evidence  and  accounts 
are  all  before  the  court.  Slaughter  v.  Dan- 
ner   [Va.]    46  S.  E.   289. 

48.  Boles  v.  Caudle,  133  N.  C.  528,  46  S.  B. 
835. 

49.  See  1  Curr.  L.  1082. 

50.  Where  the  rules  of  evidence  In  the 
two  proceedings  were  entirely  different. 
Pierce  v  Old  Dominion  Copper  Min.  &  Smelt- 
ing Co.   [N.  J.  Eq.]   58  A.   319. 

51  Fitohburg  Steam  Engine  Co.  v.  Pot- 
ter   211  111.   138,   71  N.  E.   933. 

52.     See  1  Curr.  D.  1082. 

53  Though  the  statutory  motion  for  non- 
=„)+'  dnps  not  apply  to  suits  In  equity. 
O^Neile  V.  Te?nes    3^^  Wash.  528,  73  P.  692. 

54.     Is   not  the  equivalent   of  a  demurrer. 


Jones  V.  Bright  [Ala.]  37  So.  79.      See  1  Curr. 
L.  1082,  n.  2. 

55.  Where  the  Insufficiency  of  a  bill  lies 
in  the  absence  from  its  statement  of  facts 
such  as  could  form  a  basis  of  relief  whether 
taken  as  well  or  illy  pleaded,  it  Is  properly 
dismissed  on  motion,  though  the  result  be 
to  cut  off  further  right  to  amend  the  same. 
Bell  V.  Southern  Home  Bldg.  &  Loan  Ass'n 
[Ala.]  37  So.  237.  See  1  Curr.  L.  1082,  n. 
99,  1. 

56.  Long  V.  Anderson  [Pla.]  37  So.  216. 
After  the  filing  of  an  answer  by  defendant 
the  mere  filing  of  a  praecipe  for  dismissal 
by  the  complainant,  no  order  of  the  court 
being  made  thereon,  cannot  operate  as  a  dis- 
missal of  the  bill.  Id.  There  is  no  statute 
or  equity  In  force  In  Florida  regulating  the 
dismissal  of  bills  In  chancery  by  the  com- 
plainant, the  practice  of  the  high  court  of 
chancery  of  England  governing.     Id. 

5T.    Long  V.  Anderson  [Pla.]   37  So.   216. 

58.  Bonney  v.  Lamb,  210  111.  375,  71  N,  B. 
375. 

59.  Bonney  v.  Lamb,  210  111.  96,  71  N.  E. 
375.     See  1  Curr.  L.  1083,  n.  12,  13. 

60.  Welborn  v.  Welborn   [Pla.]   36  So.   61. 

61.  Equity  rule  56.  Dillard's  Adm'r  v. 
Central  Virginia  Iron  Co.,  125  P.  157. 
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Verdict  or  findings  and  effect  thereof."' — The  verdict  or  findings  of  the  jury 
is  advisory  only,"*  and  may  be  adopted,  or  amended  and  adopted,  as  the  findings 
of  the  court,  or  the  court  may  make  its  findings  independent  thereof ;"'  hence,  the 
conduct  of  counsel  and  jury,"  and  the  charge  of  the  court  are  not  subject  to  re- 
view on  appeal.*^  'Not  is  it  error  to  refuse  to  instruct  on  general  principles  of  law 
applicable  to  the  case  but  inapplicable  to  the  determination  of  the  questions  sub- 
mitted.«» 

(§9)  0.  Evidence  and  its  introduction.'^ — The  court  will  not  permit  the 
testimony  of  a  witness  given  at  a  former  trial  of  the  issues  to  be  read,  where  such 
testimony  is  irrelevant,^"  or  where  the  witness  is  fully  examined  on  both  trials.'' 
It  is  not  competent,  on  the  hearing  of  the  cause,  for  the  court  to  hear  or  consider 
evidence  that  was  not  before  the  master.''^  The  equity  rule  prevailing  in  some 
states  that  depositions  alone  shall  be  used  in  the  trial  of  suits  does  not  apply  to 
cases  tried  by  a  jury.''  In  some  states,  in  order  that  the  witnesses  may  be  exam- 
ined in  open  court,  a  written  agreement  to  that  effect  must  be  entered  into,  or  a 
notice  to  that  effect  filed  in  the  cause,'*  and  having  given  such  notice,  he  cannot 
subsequently  withdraw  it  and  demand  a  continuance,  the  opposite  party  having 
refrained  from  the  taking  of  depositions  in  reliance  on  such  notice.^^  The  exten- 
sion of  time  for  the  taking  of  testimony  rests  in  the  discretion  of  the  court,"  and 
where,  owing  to  the  absence  of  the  master,  defendant  is  unable  to  take  the  testi- 
mony within  such  extended  time,  a  further  extension  should  be  granted."  An 
objection  to  the  sufficiency  of  the  evidence  being  overruled,  any  error  in  such  ruling 
is  cured  if  the  party  making  the  objection  introduces  evidence  in  his  own  behalf.'' 
The  practice  of  hearing  evidence  subject  to  objection,  reserving  the  ruling  until 
the  decision  of  the  case,  is  erroneous,  and  is  ground  for  reversal  if  the  evidence 
is  material  and  exception  is  preserved,'*  and,  even  when  exception  is  not  taken, 
jf  the  evidence  is  incompetent  and  is  of  such  a  character  as  is  justly  calculated  to 
infliience  the  mind,  the  fact  that  it  was  received  and  retained  while  the  cause  was 
held  under  advisement  is  a  fact  to  be  weighed  by  the  appellate  court.'"  The  plain- 
tiff need  only  prove  enough  of  the  facts  alleged  to  constitute  a  cause  of  action,*' 
but  the  proof  must  correspond  to  the  allegations,'^  and  the  defense  must  stand  on 
the  issues  made  by  the  pleadings.''  Positive  testimony  must  be  met  by  testimony 
of  the  same  character.'*    In  the  absence  of  a  demurrer  or  motion,  an  introduction 


ea.  Dillard's  Adm'r  v.  Central  Virginia 
Iron  Co.,  125  P.  157. 

63.  See  1  Curr.  L.  1084. 

64.  Pittenger  v.  Plttenger,  208  111.  582,  70 
N.  E.  699;  Curtis  v.  Kirlipatriok  [Idaho]  75 
P.  760;  Bick  v.  Williams  [Mo.]  80  S.  V^T.  885. 
See  1  Curr.  D.  1081,  n.  86. 

65.  Curtis  V.  Kirkpatrick  [Idaho]  75  P. 
760. 

ee.  First  Nat.  Bank  v.  McCarthy  [S.  D.] 
100  N.  W.   14. 

67.  Pittenger  v.  Pittenger,  208  111.  582,  70 
N.  B.  699;  First  Nat.  Bank  v.  McCarthy  [S. 
D.]    100  N.  W.   14. 

68.  Shanks  v.  Pearson   [Kan.]  78  P.  446. 

69.  See  1  Curr.  L.  1083. 

70.  71.  Beamer  v.  Morrison,  210  111.  443,  71 
N.   E.   402. 

72.  Bolter  v.  Kozlowskl,  211  111.  79,  71  N. 
B.  858.  This  rule  Is  not  violated  by  the 
hearing  of  evidence  to  determine  whether, 
and  what,  unauthorized  alterations  had  been 
made  In  the  transcript  since  it  had  left  the 
hands   of  the  master.     Id. 

73.  White  v.  Jones  [Miss.]  35  So.  450.  See 
1  Cnrr.  L.  1083,  n.  19. 

3  Curr.  Law — 78. 


74.  Oral  testimony  in  proceedings  to  show 
why  a  person  should  not  turn  over  property 
to  an  administrator  in  the  absence  of  such 
an  agreement  or  notice  [Code  1892,  §  1764]. 
Winner  v.  Brandon   [Miss.]   35  So.   192. 

75.  Lessly  V.  Ogden  [Miss.]   35  So.  825. 

76.  Long  V.  Anderson  [Fla.]  37  So.  216. 
Is  only  reviewable  for  an  abuse  of  such  dis- 
cretion.     Id. 

77.  Long  V.  Anderson    [Fla.]    37   So.   216. 

78.  Kane  v.  Kane  [Wash.]  77  P.  842. 

79.  80.  Asbury  v.  Hicklin  [Mo.]  81  S.  W. 
390. 

81.  Gaines  &  Co.  v.  Whyte  Grocery,  Fruit 
&  Wine  Co.   [Mo.  App.]   81  S.  W.   648. 

82.  Pinney  v.   Pinney   [Fla.]    35  So.   95. 

83.  Not  on  argument  based  on  matters 
suggested  from  the  evidence  only,  and  not 
even  referred  to  In  the  pleadings.  Myers 
v.  Steel  Mach.  Co.   [N.  J.  Bq.]   57  A.  1080. 

84.  One  answering  Interrogatories  con- 
cerning facts  necessarily  within  his  own 
knowledge,  on  information  and  belief,  the 
testimony  is  not  positive.  Marvel  v.  Fra- 
llnger  [N.  J.  Eq.]   55  A.  818. 


1334 


EQUITY  §  lOA. 


3  Cur.  Law. 


to  the  objection  of  evidence  should  be  overruled  if  the  court  can  find  from  all  the 
pleadings  that  plaintiff  has  a  cause  of  action.^^  The  successful  party  will  only  be 
allowed  as  costs  the  fees  and  costs  of  examination  of  such  a  number  of  witnesses 
as  the  court  deems  reasonable.*^ 

Verdicts  and  findings  and  effect  thereof." — Findings  not  within  the  issues  made 
by  the  pleadings  will  not  support  a  decree.** 

§  10.  Decree,  judgment  or  order.  A.  In  general;  requisites  and  sufficiency.^^ 
■ — The  form  of  the  judgment  ia  all  actions  of  an  equitable  nature  is  governed  by 
established  principles  of  equity  jurisprudence,  where  no  statutes  are  applicable."* 
Plaintiff  must  establish  his  right  to  equitable  relief  in  order  to  obtain  a  judgment."^ 
The  biU  containing  both  a  legal  and  equitable  remedy,  the  decree  of  a  court  of 
equity  dismissing  the  bill  after  a  full  hearing  must  save  to  plaintiff  his  legal 
rights.'' 

(§  10)  B.  Effect  and  construction.'^ — An  order  directing  the  preparation  of 
a  decree  in  accordance  with  the  findings  is  not  a  final  decree."*  It  is  only  parties 
and  their  privies  who  are  precluded  by  judgments  and  decrees.''* 

(§10)  C.  Measure  of  relief."'^ — A  court  of  equity  obtaining  jurisdiction  of 
the  suit,  it  has  power  to  grant  full  relief,  legal  as  well  as  equitable,*''  such  relief 
must,  however,  be  warranted  by  the  facts  and  be  within  the  issues  made  by  the 
pleadings;"*  nor  is  the  power  to  grant  such  relief  defeated  by  denial  of  the  specific 
relief  asked."    Hence  the  court  may  condition  its  grant  of  relief  sought  by  a  eom- 


8B.  MarshaU  v.  Homier,  IS  Okl.  2S4,  74 
P.   368. 

86.  Kane  v.  tiuckman,  131  F.  603. 

87.  See  1  Curr.  L.  1084. 

88.  Largey  v.  Legffat  [Mont.]   75  P.  950. 

89.  See  1   Curr.  L.    1084. 

90.  Wisconsin  statutes  do  not  provide 
forms  for  judgments,  with  a  few  exceptions. 
Rev.  St.  1898,  §§  2883,  3217,  3245  referred  to. 
Harrlgan  v.  Gilchrist  [Wis.]   99  N.  W.  909. 

91.  An  award  of  damages  incident  to  the 
enforcement  of  equitable  rights  cannot  alone 
sustain  judgment  In  an  equitable  action, 
where  plaintiff  fails  to  establish  his  right  to 
equitable  relief.  Clark  V.  Smith,  90  App. 
Div.   477,   86  N.  T.  S.   472. 

92.  Sprinkle  v.  Duty,  54  W.  Va.  559,  4S  S. 
E.    557. 

93.  See  1  Curr.  L.  1084. 

94.  Is  not  appealable.  Watklns  v. 
Hughes,  206  Pa.  526,  56  A.  22. 

95.  Cope  V.  Payne  [Tenn.]  76  S.  W.  820. 
Suit  being  brought  for  the  use  of  another, 
costs  cannot  be  taxed  against  the  benefi- 
ciary. First  Nat.  Bank  v.  Cook  [W.  Va.]  46 
S.  B.  1027. 

96.  See  1  Curr.  U  1085. 

»7.  State  V.  Sunapee  Dam  Co.,  72  N.  H. 
114  B5  A.  899  [By  a  divided  court].  Man- 
hattan Life  Ins.  Co.  v.  Wright  [C.  C.  A..]  126 
F  82.  The  relief  within  the  power  of  equi- 
ty Jurisdiction  to  afford,  where  legal  reme- 
dies are  inadequate  or  do  not  exist  at  all, 
is  limited  only  by  the  wrongs  to  be  re- 
dressed or  the  rights  to  be  protected;  this 
not  extending,  hov/ever,  to  mere  violations 
of  moral  obligations.  Harrlgan  v.  Gilchrist 
rWis.]    99   N.   W.    909. 

98.  Waldron  v.  Harvey,  64  W.  Va.  608  46 
SB  603;  Butler  v.  Brown,  205  111.  606,  69  N. 
E    4*4.     See  1  Curr.  L.  1085,  n.  43,  44. 

Illnatratlons:     A  complaint  or  defense  not 

set  up  by  the  Ple'^'i'"S%??°"°l. '^I  ^^^io 
of.  Steadman  v.  Handy  [Va.]  *«  S.  B.  380. 
In  a  suit  by  the  vendor  of  property  for  spe- 


cific performance,  the  court  may  decree  a 
redeeding  or  cancel  the  deed.  Block  v.  Don- 
ovan [N.  D.]  99  N.  W.  72.  In  a  suit  to  set 
aside  a  sale  of  land  on  the  ground  of  fraud, 
interest  may  be  allowed  on  sums  paid  the 
vendor,  though  none  was  prayed  for. 
Slaughter  v.  Coke  County  [Tex.  Civ.  App.] 
79  S.  W.  863.  A  bill  not  stating  facts  en- 
titling one  to  the  relief  asked,  it  will  not 
be  retained  to  award  complainant's  other  re- 
lief depending  on  the  affirmance  of  a  con- 
tract which  the  bill  expressly  repudiates. 
Tanner  v.  Lindell  R.  Co.  [Mo.]  79  S.  W.  155. 
A  court  of  equity,  reviewing  the  reason- 
ableness of  a  corporate  officer's  salary,  on  a 
bill  filed  by  a  stockholder,  the  latter  is  only 
entitled  to  have  the  resolution  fixing  the 
salary  set  aside,  w^Ith  an  accounting  for  any 
excess  of  salary  received  for  the  year  com- 
mencing next  after  the  filing  of  the  bill  up 
to  the  hearing  and  submission  of  the  cause. 
Llllard  v.  Oil.  Paint  &  Drug  Co.  [N.  J.  Eq.] 
56  A.  254.  Where,  in  an  action  to  deter- 
mine water  rights,  each  defendant  answered, 
setting  up  affirmatively  his  rights  to  the 
water  and  to  have  the  same  adjudicated,  a 
decree  determining  the  relative  rights  of 
the  defendants  among  themselves  was  with- 
in the  issues,  notwithstanding  the  rights  of 
such  defendant  were  not  urged  by  way  of 
cross  complaint.  Miller  v.  Thompson,  139 
Cal.  643,  73  P.  583.  In  an  action  between 
principal  and  agent  for  wrongful  act  of  lat- 
ter in  taking  a  conveyance  of  land,  where 
the  agent  conceded  In  his  answer  his  prin- 
cipal's right  to  the  land,  and  prayed  merely 
for  an  accounting  and  judgment  for  a  spe- 
cific sum  against  the  principal  and  a  lien 
on  the  land  for  that  sum,  it  is  not  error  to 
direct  a  conveyance  of  the  land  to  the  prin- 
cipal, and  retain  the  settlement  of  accounts 
and  liens  for  further  adjudication.  Hoskins 
v.  Morton,  25  Ky.  D.  R.  1089,  77  S.  W.   195. 

99.     State   v.    Sunapee    Dam   Co.,    72   N.    H. 
114,  55  A.  899  [By  a  divided  court]. 
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plainant  with  the  enforcement  of  a  claim  or  equity  held  by  a  defendant,  which  the 
latter  could  not  enforce  in  any  other  way.^  It  may  assess  the  damages  to  be  re- 
eoTered,''  or  the  chancellor  may  decree  and  enforce  equitable  relief  and  at  the  same 
time  transfer  the  question  of  damages  to  the  law  side  of  the  court.^  Under  a 
prayer  for  general  relief,  one  can  get  relief  not  specifically  asked  for,  provided  the 
facts  alleged  in  the  bill  and  the  nature  of  the  case  warrant  it.*  A  prayer  for  gen- 
eral relief  will  sustain  a  personal  judgment."  But  the  subject-matter  and  pur- 
pose and  nature  of  a  suit  not  being  such  as  to  warrant  a  given  decree,  the  decree 
is  void.*  A  court  of  equity  has  jurisdiction  to  compel  a  defendant,  by  means  of 
an  injunction  specially  worded,  to  do  a  substantive  act.'' 

(§  10)  D.  Modification  and  amendment;  vacation  and  setting  aside;  col- 
lateral attach.^ — After  a  final  decree  at  one  term,  giving  the  full  relief  warranted 
by  the  facts  stated  in  the  bill,  the  court  has  no  further  jurisdiction  of  the  subject- 
matter  or  parties,  and  all  orders  and  decrees  at  a  later  term  are  null  and  void." 
In  New  Jersey,  the  chancellor  will,  in  all  ordinary  eases,  decline  to  review  the 
decision  of  a  vice  chancellor,  thus  leaving  the  objecting  party  to  obtain  relief  by 
appeal.^"  The  chancery  court  has  authority  to  amend  the  record  of  its  decrees^ 
at  a  subsequent  term,  so  as  to  make  it  speak  the  truth;  but  it  cannot  do  so  with- 
out notice  being  first  given  to  the  party  against  whom  it  is  made.^^  A  consent  de- 
cree cannot  be  set  aside  or  revoked  except  by  consent.'^  A  decree  being  procured 
by  fraud  which  is  not  discovered  until  after  the  decree  is  entered  on  the  record, 
and  after  the  adjoirrnment  of  the  term  at  which  it  was  entered,  it  can  only  be  set 
aside  by  an  original  bill  in  a  new  suit.^'  A  motion  to  set  aside  a  judgment  may 
in  certain  cases  be  treated  as  a  motion  for  a  new  trial.^* 

Satisfaction,  lien  and  enforcement." — On  an  interlocutory  decree  of  sale  of 
defendant's  property,  the  report  of  sale  showing  a  balance  due  complainant  after 
application  of  the  proceeds,  the  court  has  jurisdiction  to  render  a  personal  judg- 
ment therefor.^* 

§  11.    BUI  of  review." — A  bill  of  review  must  join  as  parties  all  of  the  par- 


1.  Farmers'  Loan  &  Trust  Co.  v.  Denver, 
etc.,  R.   Co.   [C.  C.  A.]   126  F.   46. 

2.  State  V.  Sunapee  Dam  Co.,  72  N.  H,  114, 
55  A.  899  [By  a  divided  court].  As  incident 
to  relief  by  injunction.  Reese  v.  Wright 
[Md.]  66  A.  976. 

3.  Bourbon  Stockyard  Co.  v.  Wooley,  25 
Ky.  L.  R.   477,   76  S.  W.   28. 

4.  Waldron  v.  Harvey,  64  W.  Va.  608,  46 
S.  E.  603;  VUa  v.  Grand  Island  Elec.  Light, 
Ice  &  Cold  Storage  Co.  [Neb.]  97  N.  W.  613; 
State  V.  Sunapee  Dam  Co.,  72  N.  H.  114,  55- 
A.  899  [By  a  divided  court].  In  a  suit  by 
the  mortgagee  to  have  the  right  of  redemp- 
tion cut  off,  held  the  court  could  decree  a 
general  foreclosure  and  a  resale  of  the 
property  under  a  prayer  for  general  relief. 
London  &  S.  F.  Bank  v.  Horton  &  Co.  [C.  C. 
A.]    126   F.    593. 

5.  American  Trading  &  Storage  Co.  v. 
Gottstein,  123  Iowa,  267,  98  N.  W.   770. 

e.  Waldron  v.  Harvey,  54  W.  Va.  608,  46 
S.   E.   603. 

7.  Reese  v.  Wright  [Md.]  56  A.  976. 
Whether  such  injunction  be  merely  ancil- 
lary to  the  relief  prayed  for  by  the  bill,  or 
the  ultimate   object   of  the  suit.     Id. 

8.  See  1  Curr.  L.  1086. 

9.  Waldron  v.  Harvey,  54  W.  Va.  608,  46 
S.  B.  603. 

10.  Gregory  v.  Gregory  [N.  J.  Bq.]  58  A. 
287.     It  seems,  however,  that  the  chancellor 


will  review  such  decisions  in  two  cases, 
when  necessary  to  prevent  discordant  adju- 
dications, or  to  prevent  an  injury  resulting 
from  a  refusal  of  a  rehearing,  when  such 
injury  cannot  be  redressed  on  appeal.     Id. 

11.  Simpson  V.  Talbot  &  Co.  [Ark.]  79  S. 
W.  761.  The  record  being  silent  the  pre- 
sumption is  that  notice  was  given.     Id. 

12.  Town  of  Bristol  v.  Bristol  &  W.  Wa- 
terworks   [R.  I.]    55  A.   710. 

13.  Not  by  a  bill  of  review.  Law  v.  Law 
[W.  Va.]  46  S.  E.  697.  A  bill  of  review,  be- 
ing filed  to  annul  such  decree,  being  change- 
able by  amendment  into  an  original  bill,  the 
court  should  allow  such  amendment.     Id. 

1-1.  Where  made  within  15  days  after  the 
rendition  of  judgment,  held  in  effect  a  mo- 
tion for  a  new  trial.  Aulbaoh's  Bx'r  v. 
Read,  25  Ky.  L.  R.  1130,  77  S.  W.  204. 

15.  See   1  Curr.  L.   1087. 

16.  American  Trading  &  Storage  Co.  v. 
Gottstein,  123  Iowa,  267,  98  N.  W.  770.  A 
decree  finding  that  defendant  Is  indebted  to 
complainant  in  a  certain  sum,  for  which 
complainant  has  a  lien  on  certain  property, 
and  ordering  the  master,  on  default  In  pay- 
ment, to  sell  the  property,  and  out  of  the 
proceeds  satisfy  the  lien  and  costs,  and  hold 
the  remainder  subject  to  the  final  order  of 
the  court,  is  an  interlocutory  decree.     Id. 

17.  See   1   Curr.  L.   1087. 
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ties  to  the  original  bill,"  and  must  set  forth  the  interests  of  each.^»  While  inad- 
vertent errors  in  a  decree  may  be  corrected,  the  general  rule  is  that  a  bill  of  review 
will  not  lie  against  a  consent  decree.^" 

Time  for  bill  and  laches."^ — The  fact  that  an  appeal  is  pending  does  not  pre- 
vent a  bill  of  review  in  the  lower  court  on  matters  not  theretofore  in  the  record  and 
which  do  not  involve  the  same  matter  involved  in  the  appeal.*''  A  bill  of  review 
must  be  filed  within  the  time  allowed  for  an  appeal  from  the  decree  sought  to  be 
reviewed.'''  Minors  may  file  a  bill  of  review  at  any  time  before  the  attainment 
of  majority,  or  afterwards  within  the  time  within  which  they  could  successfully 
prosecute. a  writ  of  error  to  reverse  a  decree.** 

Grounds."' — A  bill  of  review  which  contains  no  claim  of  newly  discovered  evi- 
dence can  only  be  maintained  for  errors  of  law  appearing  on  the  record.**  Newly 
discovered  evidence,  contradictory  or  cumulative  in  its  nature,  to  be  sufficient  to 
sustain  a  bill  of  review  must  be  so  indisputable  as  to  be  decisive  of  the  case,*'  and 
plaintiii  must  show  that  such  evidence  could  not  have  been  discovered  by  due  dili- 
gence.** 

Application  and  proceedings.*' — ^A  favorable  decree  on  the  bUl  of  review  should 
first  grant  leave  to  reopen  and  review  the  former  decree,  and  then,  by  proper  orders, 
indicate  to  what  extent,  if  any,  the  rights  and  interests  of  the  parties  should  be 
affected  by  such  review.""  Where  a  biU  of  review  by  minors  averred  that  no  pro- 
cess had  been  served  on  them,  it  is  error,  in  sustaining  a  demurrer  for  defects  in 
parties,  to  dismiss  the  bill,  though  leave  to  amend  was  not  asked.'^ 

§  13.  Other  equitable  remedies  for  which  no  specific  title  is  provided.  Bill 
quia  timet. — A  bill  to  quiet  possession  lies  against  an  unlawful  judgment  of  restitu- 
tion of  lands.'* 

ESCAPE  AND  BESCXJE. 

One  who  escapes  from  a  constituted  place  of  imprisonment  for  violation  of 
municipal  ordinances  is  in  Georgia  guilty  of  a  misdemeanor."  The  writing  of 
cipher  letters  preparatory  to  "sending  information  facilitating  an  escape"  is  an 
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18.  Barber  v.  Armistead  [Miss.]  85  So.  199. 
Where  an  original  bill  in  equity  was  brought 
against  a  firm,  and  after  decree  dismissing 
the  bill  the  firm  was  dissolved  by  the  death 
of  a  nonresident  partner,  the  personal  rep- 
resentatives of  such  partner,  who  were  not 
within  the  jurisdiction  of  the  court,  were 
not  indispensable  parties  to  a  bill  of  re- 
view.    Perkins  v.  Hendryx,   127   F.   448. 

19.  Barber    v.    Armistead    [Miss.]    35 
199. 

20.  Latimer  v.    Irish-American   Banlc, 
Ga.  887,  47  S.  E.   322. 

21.  See  1  Curr.  L.  1087. 

22.  Such  a  bill  of  review  may  be  allowed 
when  resting  on  new  evidence.  Ruley  v. 
Foley,  54  W.  Va.   493,   46  S.  B.   348. 

23.  Cocke  V.  Copenhaver  [C.  C.  A.]  126 
P  145.  A  bill  of  review  to  review  a  decree 
appealable  to  the  circuit  court  of  appeals 
only  can  only  be  filed  within  the  six  months 
allowed  for  such  appeal.  Id.  The  time  of 
the  pendency  of  an  appeal  from  a  decree  Is 
not  to  be  excluded  In  computing  the  period 
of  limitation  to  a  bill  of  review  based  on 
newly  discovered  evidence.  Ruley  v.  Foley, 
54  W.  Va.  493,  46  S.  B.  348. 

anaeres  In  excluding  the  time  of  the  pen- 
dency of  an  appeal  In  computing  time  lim- 
iting a  bill  of  review  for  error  of  law.  does 


the  exclusion  begin  at  the  allowance  of  the 
appeal,  or  the  date  of  the  bond  required  to 
perfect  It?  Ruley  v.  Foley,  64  W.  Va,  493, 
46   S.   B.    348. 

24.  Fletcher,  Bq.  PI.  &  Pr.  986,  §  926.  A 
petition  in  the  nature  of  a  bill  of  review  to 
set  aside  a  judgment  must  be  brought  with- 
in two  years  after  the  majority  of  plaintiff, 
who  was  a  minor  when  his  right  of  action 
accrued.  Ferguson  v.  Morrison  [Tex.  Civ. 
App.]   81  S.  W.  1240. 

25.  See   1   Curr.   L.   1088. 

26.  Cocke  V.  Copenhaver  [C.  C.  A.]  126  F. 
145.     See  1  Curr.  L.  1088,  n.  80. 

27.  Brown  v.  Nutter,  54  W.  Va.  82,  46  S. 
B.  375.  It  being  of  such  doubtful  character 
as  only  to  open  up  the  case  for  further  liti- 
gation, It  will  not  sustain  a  bill  of  review. 
Id.     See  1  Curr.  L.  1088,  n.  82-83. 

28.  Brown  v.  Nutter,  54  W.  Va.  82,  46  S. 
B.   375.      See  1   Curr.  L.   1088,  n.  84. 

29.  See  1  Curr.  L.  1088. 

30.  Joest  V.  Adel,  209  111.  432,  70  N.  E. 
638. 

31.  Barber  v.  Armistead  [Miss.]  35  So. 
199. 

32.  Cope  V.  Payne  [Tenn.]  76  S.  W.  820. 

33.  Pen.  Code  1895,  §  314.  Collins  v.  State 
[Ga.]    48   S.  B.   312. 
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attempt  at  that  crime"  but  not  the  crime  itself."    "Information"  essential  in  such 
a  crime  means  such  as  will  aid  and  facilitate  an  escape.^' 

Rescue  or  "jail  delivery"  may  be  committed  from  a  public  place  of  confine- 
ment, privately  owned*'  and  outside  the  corporate  limits."* 

ESCHEAT. 

Escheat  is  the  reversion  of  land**'  to  the  state  by  reason  of  failure  of  heirs 
or  of  the  owners'  incapacity  to  hold.*"  The  refusal  to  allow  a  husband  who  mur- 
ders his  wife  to  take  the  proceeds  of  a  life  insurance  policy  belonging  to  her  does 
not  operate  to  escheat  the  property  to  the  state.*^ 

In  some  states,  aliens  who  have  not  declared  their  intention  of  becoming  citizens 
are  not  entitled  to  hold  realty  and  any  which  they  may  acquire  escheats  to  the 
state.**  The  state  does  not  take  escheated  property  by  succession.**  In  every  case 
an  action  is  necessary  to  vest  title  in  the  state.**  It  is  generally  made  the  duty  of 
the  attorney  general  to  institute  investigation  for  the  discovery  of  such  property 
and  to  institute  suit  to  escheat  it.*"  In  California,  a  person  not  a  party  or  privy 
to  proceedings  for  escheat  may  within  twenty  years  after  the  judgment  therein 
file  a  petition  in  the  superior  court  showing  his  claim  to  the  property  or  its  pro- 
ceeds.**   Until  then  an  aMen  has  good  title  as  against  everyone.*'     If  he  becomes 


84,  35,  36.  Pen.  Code,  §  87,  declares  It  a 
felony  to  send  Information  to  prisoners  con- 
victed of  a  felony,  with  Intent  to  effect  or 
facilitate  their  escape,  whether  or  not  the 
escape  is  effected  or  attempted.  A  letter 
containing  a  cipher  code  by  which  Informa- 
tion was  to  be  Imparted  to  facilitate  an  es- 
cape by  fellow  prisoners  of  the  recipient 
constituted  only  an  attempt  to  send  Informa- 
tion. People  V.  Buckley,  91  App.  Dlv.  586, 
87  N.  T.  S.  191. 

The  sending  of  the  letter  w^as  an  overt  act 
sufllclent  to  sustain  conviction  for,,  an  at- 
tempt, but  not  for  the  crime  charged.  Peo- 
ple V.  Buckley,  91  App.  Dlv.  B86,  87  N.  Y.  S. 
191. 

Notet  The  sending  of  tools  fitted  for  a 
prison  breach  was  held  to  be  the  statutory 
crime  of  conveying  tools  designed  to  aid 
an  escape;  but  not  to  be  an  attempt  at  res- 
cue. Patrick  V.  People,  132  111.  539. — 4  111. 
Cyo.  Dig.  229. 

37,  38.  Building  used  as  a  ]all  was  sit- 
uated on  land  not  within  the  limits  of  an 
incorporated  town,  and  did  not  belong  to 
the  county,  having  been  built  by  private 
subscription.  Irvington  v.  State  [Tex.  Cr. 
App.]  78  S.  W.  928.  Cf.  title  Prisons,  Re- 
formatories, and  Jails,  4  Curr.  L. ,  for  the 

law  of  prison  breach. 

39.  By  statnte  any  balance  remalnln^r  In 
the  hands  of  an  execntor  or  administrator 
upon  final  settlement  belonging  to  a  non- 
resident distributee  or  legatee,  or  to  one 
not  In  a  position  to  receive  it,  or  who  does 
not  appear  and  claim  it  [Rev.  St.  1899,  i 
7381].  Union  Trust  Co.  v.  Glover,  101  Mo. 
App.  725,  74  S.  "W.  436.  See  1  Curr.  I*  1089, 
u.  15. 

It  Is  the  duty  of  an  executor,  administra- 
tor, assignee,  sheriff  or  receiver  to  pay  any 
such  balance  Into  the  state  treasury  within 
one  year  after  final  settlement,  upon  order 
of  the  court  In  which  such  settlement  was 
made,  the  money  so  received  to  be  credited 
to  a  fund  known  as  escheats   [Rev.  St.  1899, 


S  7382].     Union  Trust  Co.  T.  Glover,   101  Mo. 
App.  725,   74  S.  W.   436. 

40.  Cyc.  Law  Diet.  "Escheat."  The  prop- 
erty of  one  dying  intestate  and  leaving  no 
one  capable  of  inheriting  It  escheats  to  the 
state  [Rev.  St.  1899,  5  7381].  Union  Trust 
Co.  V.  Glover,  101  Mo.  App.  725,  74  S.  W. 
436. 

Lands  purchased  by  the  state  on  sale  for 
delinqnent  taxes  are  not  acquired  by  escheat. 
Sale  under  Neb.  Laws  1903,  c.  75,  p.  480.  Do 
not  go  to  school  fund.  Woodrough  v.  Doug- 
las County  [Neb.]  98  N.  W.  1092. 

41.  Goes  to  her  administrator.  Box  v. 
Lanier   [Tenn.]   79  S.  W.   1042. 

42.  Mo.  Rev.  St.  1899,  §§  4764-4766.  Pem- 
broke V.  Huston  [Mo.]  79  S.  W.  470.  See 
title  Aliens,  §  2,  3  Curr.  L.  138. 

43.  In  the  event  that  there  are  no  per- 
sons entitled  to  come  into  the  property  of  a 
decedent  by  succession.  In  re  Miner's  Es- 
tate, 143  Cal.  194,  76  P.  968.  In  California, 
used  for  support  of  common  schools  [Civ. 
Code,  §  1386].     Id. 

44.  Pol.  Code,  §  474;  Code  Civ.  Proc.  §§ 
1269-1272,  construed.  Rule  applies  to  real- 
ty and  personalty.  In  re  Miner's  Estate,  143 
Cal.  194,  76  P.  968.  An  order  of  the  probate 
court  reciting  that  there  are  no  heirs  or 
claimants  to  an  estate  and  directing  the 
county  treasurer  with  whom  the  proceeds 
thereof  had  been  deposited  by  the  public  ad- 
ministrator on  his  discharge,  to  pay  the 
same  into  the  state  treasury,  does  not  ipso 
facto  vest  title  thereto  in  the  state  as  on  a 
decree  in  an  action  to  escheat  the  same.     Id. 

45.  Cal.  Pol.  Code,  §  474.  In  re  Miner's 
Estate,  143  Cal.  194,  76  P.  968. 

46.  Statute  does  not  apply  where  no  ac- 
tion has  been  brought  or  judgment  rendered 
in  favor  of  the  estate  [Code  Civ.  Proo.  S9 
1269-1272].  In  re  Miner's  Estate,  143  Cal. 
194,  76  P.  968. 

47.  Pembroke  v.  Huston  [Mo.]  79  S.  W. 
470. 
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a  citizen  or  otherwise  becomes  qualified  to  hold  the  land,  before  a  forfeiture  is 
declared,  his  title  becomes  perfect  even  as  against  the  state  or  government.''^  Where 
an  aUen  cannot  take  title  to  land  by  purchase,  the  heirs  of  a  resident  citizen  who 
conveys  by  warrantv  deed  to  an  alien  are  estopped,  in  an  action  by  the  state  to 
escheat  the  land,  from  claiming  the  land  conveyed  or  the  proceeds  of  the  sale.*" 
In  an  action  by  the  state  to  escheat  the  land,  the  rights  of  claimants  thereto  may 
he  determined  as  against  the  state,  though  in  a  former  action,  to  which  the  state 
was  not  a  party,  relief  has  been  denied  to  them  as  among  themselves.^" 

ESCKOWS. 

A  deed  deposited  in  escrow  does  not  become  operative  until  the  performance 
of  the  conditions,'^  and  consent  to  a  prior  delivery  must  be  by  all  the  grantors.'- 
Where  time  is  not  of  the  essence,  the  performance  of  the  conditions  for  payment 
at  any  time  and  a  delivery  out  of  escrow  passes  title''  beyond  power  of  revoca- 
tion.°*  If  the  grantee  consents  to  a  cancellation  and  substitution,  he  cannot  claim 
title.''  The  burden  of  proof  is  on  a  grantor  who  asserts  nonperformance  of  the 
conditions  and  nondelivery  and  seeks  relief  from  the  deed.'" 


ESTATES  OF  DECEDENTS. 


§  1.  Necessity  or  Occasion  for  Adminis- 
tration and  Kinds  Tliereol  (1239).  "Inde- 
pendent" or  Nonjudicial  Administration 
(1240). 

§  2.  Jurisdictions  and  Courts  Controlling 
Administration   (1241). 

§  3.  The  Persons  Who  Administer  and 
Their  Ijetters  (1S4S). 

A.  Selection  and  Nomination   (1245). 

B.  Procedure    to    Obtain    Administration 

and    Grant    of    Letters    (1247). 


C.  Security   or  Bond    (1248). 

D.  Removals  and  Revocation   of  Letters 

(1248). 
§  4.     The    Authority,    Title,    Interest    and 
Relationship     of     Personal      RepresentatEves 
(1249). 

A.  In  General  (1249). 

B.  Contracts,   Conveyances,   Cliarges   and 

Investments     (1251).      Conveyances 
(1253).     Investments    (1254). 

C.  Title,  Interest  or  Right  in  Decedent's 

Property    (1254). 


48.  An  alien's  contract  for  sale  of  land 
held  not  absolutely  void,  as  his  title  could 
have  been  perfected  by  his  naturalization. 
Hence  he  was  not  justified  in  abandoning 
the  property  and  seeking  to  rescind  the  con- 
tract as  made  under  a  mistake  as  to  his 
legal  rights  and  a  mistake  of  the  other  party 
as  to  his  alienage.  Pembroke  v.  Huston 
[Mo.}    79  S.  W.   470. 

49.  Action  under  Kansas  alien  land  law 
[Laws  1891,  c.  3,  p.  7].  Madden  v.  State 
[Kan.]  75  P.  1023. 

50.  Madden  v.  State  [Kan.]   75  P.  1023. 

51.  Flanagan's  Estate  v.  Great  Cent. 
Land  Co.   [Or.]    77  P.  485. 

IfOTB.  Increment  dnrlngr  escrow:  Since 
an  escrow  pending  payment  on  or  before  a 
time  stated  passes  no  title  until  payment, 
the  transferee  of  corporate  stock  does  not 
become  entitled  to  dividends  on  the  stock  de- 
clared between  times  of  deposit  and  pay- 
ment. Clark  V.  Campbell  [Utah]  54  L.  R.  A. 
608,  following  the  rule  that  dividends  be- 
long to  one  who  owns  the  stock  at  the  time 
they  are  declared.  Southwestern  R.  Co.  v. 
Papot,  67  Ga.  675;  Goodwin  v.  Hardy,  67  Me. 
143;  Rose  v.  Barkley  [Pa,]  45  L.  R.  A.  392, 
and  note. 

52.  A  deed  deposited  in  escrow  by  co- 
tenant  grantors  is  not  operative  as  against 
one  where  another  consents  to  Its  delivery 
before  the  performance  of  the  conditions. 
Dupoyster  v.  Ft.  Jefferson  Imp.  Co.  [Ky.]  80 
S.    W.    800. 


53,  54.  Wright-Blodgett  Co.  V.  Astoria  Co. 
[Or.]   77  P.  599. 

55.  He  is  said  to  be  "estopped"  to  assert 
title.  Beamer  v.  Morrison,  210  111.  443,  71 
N.  B.   402. 

56.  Such  facts  being  denied  by  the  gran- 
tee.    Swain  v.  McMillan  [Mont.]   76  P.  943. 

Note:  There  is  authority  in  conflict  with 
the  rule  here  broadly  laid  down.  Black 
V.  Shreve,  13  N.  J.  Eq.  455.  The  question  as 
to  burden  of  proof  is  properly  dependent 
upon  the  pleadings  and  substantive  law  in 
the  particular  case.  See  Thayer,  Prel.  Treat. 
Bv.  371,  The  rule,  as  usually  stated,  is  to 
the  effect  that  he  has  the  burden  -who  has 
the  afBrmative  of  an  issue  to  maintain. 
Central  Bridge  Co.  v.  Butler,  2  Gray  [Mass.] 
130.  To  apply  this  test  it  is  necessary  to 
determine  in  every  Instance  the  essential 
allegations  in  each  party's  case  and  plead- 
ing. The  case  under  discussion  being  prac- 
tically a  statutory  modification  of  a  bill  to 
quiet  title,  the  plaintiff  makes  all  essential 
allegations  when  he  avers  his  own  title  and 
the  defendant's  adverse  claim;  It  is  then 
for  the  defendant  to  plead  and  prove  his 
title.  See  Ely  v.  New  Mexico,  etc.,  R.  Co.. 
129  U.  S.  292.  And  as  a  deed  in  escrow 
delivered  without  performance  of  conditions 
is  null,  the  defendant  should  prove  perform- 
ance. Possession  by  the  grantee  is,  how- 
ever, prima  facie  evidence  of  such  perform- 
ance, and  the  case  may  be  supported  upon 
the  theory  that  the  plaintiff's  evidence  did 
not    rebut    this    presumption.      See    Hare    v. 
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S  6,  The  Property;  Its  Collection,  Blan- 
ageinent,  and  Disposal  by  Personal  Repre- 
sentatives (12SS). 

A.  Assets    (1265). 

B.  Collection   and    Reduction   to    Posses- 

sion (1258). 

C.  Inventory  and  Appraisal   (1261). 

D.  Property  Allowed  Widow  or  Children 

(1261). 

E.  Management,    Custody,    Control,    and 

Disposition  of  Estate    (1263). 
§  6.     Debts      and      Liabilities      of     ESstate; 
Their  Kstabllshmeut  and  Satisfaction  (1267). 

A.  Claims  Provable    (1267). 

B.  Exhibition,       Establishment,       Allow- 

ance and  Enforcement  of  Claims 
(1269).  Presentation  of  Claims 
(1271).     Contests  on  Claims   (1274). 

C.  Classification,   Preferences  and  Prior- 

ities (1276). 

D.  Funds,     Assets,     and     Securities     for 

Payment   (1277). 
B.  Payment  and   Satisfaction    (1278). 
§  7.     Subjection   of  Realty   to   Payment   of 
Debts  ITnder  Order  of  Court  (1278). 

A.  Right   to   Resort  to   Realty   (1278). 

B.  Procedure  to  Obtain  Order   (1280). 

C.  The   Order   (1281). 

D.  The  Sale   (1282). 

;  8.  Subjection  of  Property  In  Hands  of 
Heirs  or  Beneflclarlea  to  Payment  of  Debts 
(1283). 

§  9.  Rights  and  Uabilltles  Betn-een  Rep- 
resentative and  Bstate   (1285). 

A.  Management  of,  and  Dealings  with. 
Estate  (1285).  Executors  De  Son 
Tort    (1289). 


B.  Representative  as  Creditor  or  Debtor 

(1290). 

C.  Interest  on  Property  or  Funds  (1290). 

D.  Allowances       for      Expenses,       Costs. 

Counsel  Pees  and  Funeral  Expenses 
(1292). 
B.  Rights    and    Liabilities    of    Co-repre- 
sentatives (1294). 
F.  Compensation  (1295). 
Gr.  Rights  and  Liabilities  of  Sureties  and 
Actions  on  Bonds  (1297). 
{  10.     Actions  by  and  Against  Representa- 
tives and  Coats  Therein  (1301).    Costs  (1303). 
S  II.     Accounting  and  Settlement  by  Rep- 
resentatives (1304). 

A.  The  Right  and  Duty  (1304). 

B.  Who  May  Require  (1305). 

C.  Scope  and  Contents  of  Account  (1306). 

D.  Procedure  (1306). 

B.  The  Decree  or  Order  (1308). 

§  12.  Distribution  and  Disposal  of  Funds 
(1308). 

§  13.  Enforcement  of  Orders  and  Decrees 
by  Attachment  as  for  a  Contempt  (1315). 

5  14.  Discharge  by  Personal  Representa- 
tives (1315). 

S  15.     Probate  Orders  and  Decrees  (1316). 

§  16.  Appeals  In  Probate  Proceedings 
(1320). 

§  17.  Rights  and  Liabilities  Between  Ben- 
eficiaries of  Bstate  (1323). 

A.  In  General  (1323). 

B.  Advancements   (1324). 

§  18.  Rights  and  Liabilities  Between  Beu- 
efldarles  and  Third  Persons  (1326). 


§  1.  Necessity  or  occasion  for  administration  and  kinds  thereof.^'' — Admin- 
istration being  the  management  of  the  estate  of  a  decedent"*  is  called  for  when 
action  is  necessary  for  the  collection  of  assets  belonging  to  the  estate/"  for  the 
estate  cannot  be  a  party  to  an  action  except  by  representative.*"  The  death  of 
decedent  is  a  necessary  and  jurisdictional  fact.*^  The  succession  to  and  distribu- 
tion of  the  estate  of  an  intestate  is  governed  by  the  law  of  the  domicile.  °^  The 
will  must  be  adjudicated  upon  before  a  representative  of  the  estate  can  legally  act 
in  collecting  and  distributing  the  assets."  In  Louisiana,  successions  accepted  under 
benefit  of  inventory  must  be  administered  when  creditors  or  heirs  of  age  demand 
it/*  but  an  administrator  will  not  be  appointed  where  the  largest  claim  against 
the  estate  is  made  by  an  heir,  all  the  heirs  are  majors,  and  one  of  the  heirs  offers 
to  ^ve  bond  to  pay  the  other  debts,  which  are  insignificant.'"  In  some  states  the 
granting  of  administration  on  the  estate  of  one  dead  more  than  a  specified  num- 
ber of  years  is  a  matter  within  the  discretion  of  the  court."* 


Horton,    2    Nev.    &    ft.    428. — ^XVIII    Harvard 
Law  R.   66. 

57.  See  1  Curr.  L.  1090. 

58.  Cyc.  Law  Diet.  "Administration,"  cit- 
ing 2  Bl.  Comm.  494,  and  defining  the  va- 
rious kinds  of  administration. 

59.  Necessary  to  collection  of  promissory 
note.  Appeal  of  Colburn,  76  Conn.  378,  56  A. 
608. 

60.  Guernsey's  Estate  v.  Pennington  [Ind. 
App.]  70  N.  E.  1008;  Dallam  v.  Stockwell's 
Estate  [Ind.  App.]  71  N.  E.  911. 

01.     See  post,  8  2. 

63.  Maas  v.  German  Sav.  Bank,  176  N.  T. 
377,  68  N.  E.  658. 

63.  In  re  Ogden's  Estate,  41  Misc.  158,  83 
N.  T.  S.  977. 


64.  Should  be  ordered  where  some  of  the 
heirs  are  beneficiary  and  there  are  debts, 
and  creditors  or  major  heirs  demand  it. 
Succession  of  Bulliard,  111  La.  186,  35  So. 
508. 

65.  Succession  of  Wintz,  111  La.  40,  35 
So.  377. 

60.  Under  Connecticut  Gen.  St.  1902,  §  321, 
10  years.  Granting  administration  held  not 
an  abuse  of  discretion.  Appeal  of  Colburn, 
76  Conn.  378,  56  A.  608.  Court  of  probate, 
and  superior  court  on  appeal,  for  the  pur- 
pose of  determining  whether  it  will  grant 
the  application,  has  power  to  determine 
whether  claim  on  which  it  Is  based  is  an 
existing  and  available  one.  Should  not  be 
granted   where   claim   has   no  foundation,   or 
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The  sole  distributee  of  a  decedent's  estate  may  appropriate  it  without  admin- 
istration when  there  are  no  debts.*'^  Administration  is  not  necessary  to  enable  one 
heir  to  litigate  his  rights  which  are  in  no  way  dependent  on  the  decedent's  rights 
as  co-heir/'  nor  is  it  necessary  where  decedent's  only  property  is  a  life  estate  with 
power  of  disposition  to  pay  living  expenses."  No  administration  is  needed  to 
transmute  property  which  the  law  devolves  directly,  e.  g.,  community  rights/"  or 
to  perform  functions  relating  to  property  devised  which  are  included  in  the  estate 
given.'^  The  fact  that  there  was  no  administration  authorizes  the  presumption 
that  decedent  left  no  property  subject  thereto.^* 

"Independent'  or  nonjudicial  administration. — ^By  statutes  in  some  states  the 
will  may  provide  that  no  other  action  shall  be  had  in  the  probate  court  in  rela- 
tion to  the  settlement  of  the  estate  than  the  probating  and  recording  of  the  will 
and  the  return  of  an  inventory,  appraisement  and  list  of  claims  against  the  es- 
tate.'*   The  representative,  in  such  case,  is  known  as  an  independent  executor.''* 

A  temporary  administrator  may  be  appointed  pending  the  appointment  of  one 
entitled  by  law  to  permanent  letters.'" 

An  administrator  ad  litem  may  in  some  states  be  appointed  when  the  estate 
must  be  represented  in  litigation  and  there  is  no  regular  administrator."  The 
decree  appointing  him  establishes  the  necessity  of  the  appointment.'^ 

An  ancillary  administrator''^  represents  the  estate  in  the  state  in  which  he  is 
appointed.'* 


administration  wouW  be  unavailing,  or  will 
be  used  for  an  Illegitimate  or  improper  pur- 
pose.    Id. 

67.     Dickinson  V.  Hoes,  84  N.  T.  S.  152. 

^i.  Continuance  pending  administration 
refused.  Ward  v.  Du  Free,  16  S.  D.  BOO,  94 
N.  W.  397. 

69.  Distributees  giving  widow  life  estate 
with  such  power  are  entitled  to  property  on 
her  death,  in  accordance  with  terms  of  will, 
after  paying  her  debts  and  expenses  of  ad- 
ministration. Hlnn  V.  Gersten  [Wis.]  99  N. 
W.  338. 

70.  Community  property  belongs  to  the 
surviving  husband  without  administration 
[Cal.  Code  Civ.  Proc.  §  1401].  Bollinger  v. 
Wright,  143  Cal.  292,  76  P.  1108.  Statement 
of  wife  that  land  was  hers  not  admissible  In 
action  by  husband  against  her  administra- 
tor to  quiet  title  thereto.  Id.  A  husband's 
statements  in  his  petition  for  letters  of  ad- 
ministration on  his  deceased  wife's  estate 
that  she  was  the  owner  of  certain  property 
does  not  thereafter  estop  him  from  claiming 
it  as  community  property.     Id. 

71.  Collection  of  rents,  where  the  will 
gave  testator's  widow  "during  her  life  the 
use  of  all  my  interest"  in  a  coal  mine.  In 
re  Duffy's  Estate   [Pa.]    58  A.  840. 

72.  That,  in  legal  contemplation,  he  died 
insolvent.  Evidence  In  action  to  enforce 
vendor's  Hen  on  realty  insufficient  to  over- 
come such  presumption.  Johnson  v.  Burks, 
103  Mo.  App.  221,  77  S.  W.  133. 

73.  Texas  [Rev.  St.  1895,  art.  1995].  Alt- 
gelt  V.  Alamo  Nat.  Bank  [Tex.  Civ.  App.]  79 
3.    W.    582. 

74.  Altgelt  V.  Alamo  Nat.  Bank  [Tex.  Civ. 
App]  79  S.  W.  582.  Will  held  not  to  create 
independent  executor.  Glover  v.  Coit  [Tex. 
Civ  App.]  81  S.  W.  136.  Matters  which  may 
be  left  in  hands  of  county  court  are  not 
restricted  by  this  section,  but  It^  merely 
designates   those  that   must   be. 


Will    held 


to  provide  for  Independent  administration. 
Epperson  v.  Reeves  [Tex.  Civ.  App.]  79  S. 
W.    845. 

In  Washlngrton,  after  the  probate  of  a  non- 
intervention will  and  the  filing  of  an  inven- 
tory showing  the  estate  to  be  solvent,  it 
may  be  settled  outside  the  probate  court 
[Ballinger's  Ann.  Codes  &  St.  5  6196].  In  ra 
Smith's  Estate,   43  Or.  595,   75  P.  133. 

76.  Georgia  [Civ.  Code,  §  3359].  Bailey  v. 
McAlpin    [Ga.]    48  S.  E.   699. 

In  New  York,  the  surrogate  may  appoint 
a  temporary  administrator  when,  for  any 
cause,  delay  necessarily  occurs  in  the  grant- 
ing of  letters  testamentary  or  of  adminis- 
tration or  in  probating  a  will.  Code  Civ. 
Proc.  §  2670.  May  do  so  on  reversal  of  de- 
cree admitting  will  to  probate  with  direc- 
tion for  jury  trial  on  issue  of  revocation. 
In  re  Hopkins'  Will,  41  Misc.  83,  83  N.  T.  S. 
890.  Applies  only  when  some  proceeding 
for  the  probate  of  a  will  or  for  the  Issuance 
of  letters  of  administration  In  chief  is  pend- 
ing.    In  re  Hill,  43  Misc.  583,  89  N.  T.  S.  552. 

76.  Alabama  [Code  1896,  §!  362,  353] 
Keith  V.  McCord  [Ala.]  37  So.  267. 

77.,  Where  decree  Is  not  appealed  from, 
an  appeal  from  a  subsequent  decree  appoint- 
ing another  In  his  place  does  not  raise  the 
question  of  the  necessity  of  such  appoint- 
ment. In  re  Davenport  [N.  J.  Bq.]  56  A. 
295. 

78.  See  1  Curr.  L.  1091. 

79.  Egan  v.  Wirth  [R.  I.]  58  A.  987.  Is 
merely  the  substitute  in  the  state  of  his  ap- 
pointment for  the  representatives  in  the 
state  of  domicile.  Hence  a  judgment  against 
the  administrator  In  the  state  of  domicile 
is  a  bar  to  an  action  by  ancillary  represen- 
tatives In  the  state  of  their  appointment 
against  the  representatives  of  the  same  de- 
fendant on  the  same  cause  of  action.  Bald- 
win V.  Rice,  44  Misc.  64,  89  N.  T.  S.  738.  In 
respect  to  foreign  wills  filed  or  recorded  on 
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An  administrator  de  lonis  non^'  may  be  appointed  after  the  discharge,  resigna- 
tion or  removal  of  the  original  representative  where  new  assets  are  discovered,'* 
or  there  are  debts  of  the  estate  remaining  unpaid.** 

An  executor  de  son  tort  is  one  who  wrongfully  intermeddles  with  the  goods  of 
tiie  deceased,  or,  imauthorized,  does  any  other  act  characteristic  of  the  office.'*  What 
facts  will  constitute  one  an  executor  de  son  tort  is  a  question  of  law  for  the  court,'* 
but  the  determination  of  the  facts,  if  in  controversy,  is  for  the  ]ury.'° 

§  2.  Jurisdictions  and  courts  controlling  administration."'' — The  jurisdiction 
and  powers  of  courts  in  administering  upon  the  estates  of  decedents  are  fixed  by 
the  statutes  of  the  various  states.  The  courts  of  probate  are  in  most  states  courts  of 
record  and  possessed  of  special,  superior,  and  original  jurisdiction  to  administer 
any  relief  pertinent  to  probate  and  administration,  including  appropriate  equitable 
powers.'^  In  consequence  of  this  there  is  a  concurrence  of  jurisdiction  in  respect 
of  some  matters  and  exclusiveness  as  to  some."  The  general  rules  controlling 
precedence  and  conflict  in  jurisdiction  are  reserved  to  another  title."* 


production  of  an  exemplified  record  of  pro- 
bate In  a  foreign  state,  the  authority  of  the 
surrogate  Is  limited  to  the  Issuance  of  an- 
cillary letters  testamentary  or  ancillary  let- 
ters of  administration  with  the  will  an- 
nexed [Code  Civ.  Proc.  §  2695.  Sections 
2642,  2643  do  not  apply}.     Id. 

80.  See  1  Curr.  I*  1091. 

81.  Missouri  Laws  1903,  p.  52,  does  not 
require  appointment  of  such  administrator 
to  sell  estate  in  remainder  in  homestead  as- 
signed to  widow,  since  It  cannot  be  regarded 
as  assets  discovered.  Derge  v.  Hill,  103  Mo. 
App.   281,  77   S.  W.  105. 

82.  A  debt  within  the  meaning  of  the 
Massachusetts  statute  authorizing  appoint- 
ment when  there  is  a  debt  due  from  the  es- 
tate exceeding  $20  in  amount  (Rev.  Laws,  c. 
137,  §  8)  is  one  which  is  enforceable  in  such 
a  way  that  the  estate  may  be  liable  to  pay 
It.  Does  not  Include  one  against  which  the 
special  statute  of  limitations  has  run  (Rev. 
Laws,  c.  138,  §  9;  c.  141,  §  9),  in  the  absence 
of  a  showing  that  the  creditor  Is  entitled  to 
equitable  relief  under  Rev.  Laws,  c.  141,  5 
10.  In  re  Hubbard,  185  Mass.  22,  69  N.  B. 
349.  There  is  no  statutory  authority  in 
Missouri  for  the  appointment  of  an  admin- 
istrator de  bonis  non  to  administer  on  the 
estate  of  a  partnership,  though  the  surviv- 
ing partner  refuses  to  do  so  and  the  ad- 
ministrator of  the  deceased  partner  has  been 
discharged  without  doing  so.  Heirs  may 
compel  accounting  by  survivor  In  such  case. 
Rev.  St.  1899,  5  61,  provides  for  administra- 
tion by  survivor  or  administrator  of  de- 
ceased partner  only.  Rev.  St.  5  46  does  not 
authorize  appointment  of  administrator  de 
bonis  non  after  final  settlement  and  dis- 
charge of  administrator.  Byers  v.  Weeks 
[Mo.  App.]   79  S.  W.    485. 

83.  Generally  necessary  to  charge  such 
Intermeddling  as  would  indicate  Intention  to 
perform  such  acts  as  can  only  be  performed 
by  legal  representative.  Allen  v.  Hurst 
[Ga.2  48  S.  E.  341.  A  paper  left  by  deceased 
recited  that  he  turned  over  his  property  to 
C.  to  sell  and  dispose  of  as  he  saw  fit,  to 
pay  his  debts  and  care  for  his  children.  C. 
sold  the  property.  Held  that  he  was  not 
an  executor  de  son  tort,  but  a  trustee  for 
the  children,  and  could  be  sued  by  them 
personally.      Did   not    take    the   property   in- 


dividually. Gibson  V.  Drafiin,  25  Ky.  L.  R. 
1332,  77  S.  "W.  928.  By  statute  in  Georgia, 
one  who  converts  the  property  to  his  own 
use  is  regarded  as  an  executor  in  his  own 
wrong  [Ga.  Civ.  Code  1895,  f  3310].  Allen 
V.  Hurst  [Ga.]  48  S.  B.  341.  Any  person 
who,  without  authority.  Intermeddles  with 
the  estate  by  doing  such  acts  as  properly 
belong  to  the  office  of  executor  or  adminis- 
trator.     Slate  V.  Henkle    [Or.]    78    P.    325. 

84.  Rohn  V.  Rohn,  204  III.  184,  68  N.  E. 
369. 

85.  Rohn  V.  Rohn,  204  111.  184,  68  N.  B. 
369.  For  liability  of  executor  de  son  tort, 
see  post,  S  9a. 

86.  See  1  Curr.  L.  1092. 

For  matters  relating  to  the  conclusiveness 
of  probate  orders  and  decrees  and  their  lia- 
bility  to  collateral   attack,   see  post,    §   15. 

87.  88.  In  Callfomlii  the  superior  court 
sitting  in  probate  is  not,  in  the  absence  of 
express  statutory  authority,  authorized  to 
decide  controversies  not  strictly  within  the 
probate  proceedings.  In  re  Ryder's  Estate, 
141  Cal.  366,  74  P.  993. 

In  Colorado  the  county  court  has  original 
and  unlimited  Jurisdiction  in  the  settlement 
of  the  estates  of  deceased  persons  [Const. 
art.  6,  §  23].  New  York  Life  Ins.  Co.  v. 
Brown   [Colo.]    76  P.   799. 

In  Conneettcnt  such  jurisdiction  Is  com- 
mitted, and  its  exercise  In  the  first  Instance 
confined  to  the  probate  court,  which  is  an 
inferior  court  of  limited  Jurisdiction.  Ap- 
peal of  Beach,   76  Conn.   118,  65  A.  596. 

In  Idaho  probate  courts  are  courts  of  rec- 
ord having  original  Jurisdiction  of  all  mat- 
ters of  probate,  settlement  of  estates  of  de- 
ceased persons,  and  appointment  of  guard- 
ians [Const,  art.  5,  S  21].  Clark  v.  Rossier 
[Idaho]  78  P.  358. 

In  Illinois  It  is  held  that  a  probate  court 
when  adjudicating  upon  matters  relating  to 
the  settlement  of  estates  has  authority  to 
exercise  the  powers  of  a  court  of  equity. 
Heppe  V.  SzczpanskI,  209  III.  88,  70  N.  E. 
737. 

In  Indian  Territory  the  probate  court  has 
only  such  powers  as  are  given  It  by  stat- 
ute. In  re  Overton's  Estate  [Ind.  T.]  82  S. 
■W.  766. 

In  Montana  district  court  sitting  in  pro- 
bate has  only  such  powers  as  are  conferred 
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The  court  acquires  jurisdiction  to  appoint  an  administrator  on  presentation 
to  it  by  a  proper  person  of  a  petition  for  such  appointment,  reciting  the  necessary 
jurisdictional  facts.'*  The  death  of  the  owner  is  a  fundamental  prerequisite  to 
the  granting  of  letters  testamentary  or  of  administration  upon  his  estate."  In 
gome  states  statutes  provide  for  administration  upon  the  estates  of  persons  presumed 
to  be  dead  by  reason  of  long  contiaued  absence.*^    The  residence  of  decedent  and 


upon    it    by  ■  statute.      In    re    Ford's    Estate 
[Mont.]  •74-P^_  735. 

In  tiletT,^Mejiico  it  Is  held  that  probate 
courts  ha;ve;%uch  power  and  jurisdiction  as 
were  given  them  by  the  common  law  of  Eng- 
land as  indorsed  Qr,^odified  by  the  courts 
-^  *._._  i —  — : «.  --  "mited  or  en- 
Old    Reliable 


of  this  country,  exce^tyj|;8jj,limited  or  en- 
larged by  statute.  CaSm^'^.  "'-i  w°h»m» 
Gold  Min.  Co.  [N.  M.]  iTWdV" 


In  JTew  York  the  sUF-fol'ate's  court  is  of 
limited  Jurisdiction  and  has  only  such  pow- 
ers as  are  given  It  by  statute.  In  re  Hop- 
kins' Will,  41  Misc.  83,  83  N.  T.  S.  890;  In 
re  Ferrigan's  Estate,  92  App.  Div.  376,  87  N. 
Y.  S.  16;  In  re  Oilman's  Estate,  92  App.  Dlv. 
462,  87  N.  T.  S.  128.  Has  only  such  powers 
as  are  expressly  conferred  upon  it  or  nec- 
essarily incident  thereto.  Baldwin  v.  Rice, 
44  Misc.  64,  89  N.  T.  S.  738.  As  to  sale  of 
realty  to  pay  debts.  Early  v.  Korn,  89  N.  T. 
S.   392. 

In  Oregon  county  courts  are  given  the  Ju- 
risdiction pertaining  to  courts  of  probate. 
They  also  have  limited  civil  and  criminal 
jurisdiction  [Const,  art.  7,  §  12].  In  re  Mor- 
gan's Estate  [Or.]  77  P.  608. 

In  Pennsylvania  the  orphans'  court  has 
exclusive  jurisdiction  to  ascertain  the 
amounts  of  estates  of  decedents,  and  to  or- 
der their  distribution  among  those  entitled 
thereto.  Including  creditors,  and  distributees 
and  legatees.  Bllwanger  v.  Moore,  206  Pa. 
234  55  A.  966.  Where  the  executors  were 
directed  to  sell  the  estate  and  hold  the  pro- 
ceeds under  a  spendthrift  trust  for  the  bene- 
fit of  testator's  sons  and  their  survivors, 
with  a  void  remainder  over,  an  attaching 
creditor  of  one  of  the  sons  has  no  right  to 
a  fieri  facias  on  his  judgment  and  to  sell 
the  undetermined  interest  accruing  to  one 
of  the  sons  by  reason  of  the  failure  of  the 
remainder,  but  must  pursue  his  remedy  in 
the  orphans'  court.  Id.  The  orphans'  court 
also  has  concurrent  jurisdiction  with  the 
court  of  common  pleas  of  all  actions  for  the 
recovery  of  legacies  [Act  Feb.  24,  1834,  §  47; 
P.  L..  82].  Wilson  v.  Smith  [C.  C.  A.]  126 
■pi    916 

In  South  Carolina  the  probate  court  which 
first  takes  cognizance  of  the  settlement  of 
the  estate  of  a  decedent  has  jurisdiction 
thereof  to  the  exclusion  of  all  other  probate 
courts  [2  Code  Civ  Proc  I  48]  (Phoenix 
Bridge  Co.  v.  Castleberry  [C.  C.  A.]  131  F. 
175)  and  the  first  grant  of  letters  of  ad- 
ministration cannot  be  collaterally  attacked, 
Tven  when  made  by  a  court  not  having  ju- 
risdlction  of  the  particular  estate.  Can  be 
attacked  on  such  ground  in  the  federal 
courts  (Id.).  . 

In  Texas  the  county  court  has  exclusive 
jurisdiction  of  estates  In  course  of  adminis- 
tration and  the  control  and  management  of 
he  eskte  by  the  administrator  cannot  be 
interfered  with  by  any  other  court.  One 
Luing  to  foreclose  mortgage  on  l.ve-stock 
be  onglnff  to  estate  in  course  of  admims- 
traUon   cannot,   in   such   suit,   secure   an   in- 


junction  restraining  use  of  animals  by  ad- 
ministrator. Dunovant's  Estate  v.  Stafford 
&  Co.  [Tex.  Civ.  App.]  81  S.  W.  101.  When 
its  jurisdiction  has  once  attached  to  a  par- 
ticular estate,  it  becomes  exclusive.  Tiboldi 
v.  Palms   [Tex.  Civ.  App.]   78  S.  W.   726. 

In  Washingrton  the  several  superior  courts 
have  jurisdiction  of  all  matters  of  probate 
[Const,  art.  4,  §  6].  McLean  v.  Roller,  33 
Wash.  166,  73  P.  1123. 

In  "Wyoming:  jurisdiction  over  probate  mat- 
ters is  given  to  the  district  court,  which  Is 
a  court  of  superior  and  general  jurisdiction. 
It  is  a  court  of  .record  exercising  original 
jurisdiction  at  law  and  in  equity  [Const,  art. 
5,  §  10.  Rev.  St.  1899.  §  4531].  Lethbridge 
V.  Lauder  [Wyo.]   76  P.  682. 

80.     See  Jurisdiction,   2  Curr.   L.   604. 

90.  Jurisdictional  facts  stated  in  petition 
required  under  Ballinger's  Ann.  Codes  &  St. 
§§  6087,  6141.  Afllidavit  stating  names  of 
heirs  and  that  deceased  did  not  leave  a  will, 
required  by  Id.  §  6142,  not  jurisdictional. 
McLean  v.   Roller,   33  Wash.   166,   73   P.   1123. 

91.  Cunnius  v.  Reading  School  Dist.,  206 
Pa.  469,  56  A.  16.  A  jurisdictional  fact.  Ap- 
peal of  Beach,  76  Conn.  118,  55  A.  596. 
County  court  has  no  jurisdiction  to  grant 
letters  on  estate  of  one  not  a  resident  of  the 
county.  Appointment  a  nullity.  Slate  v. 
Henkle  [Or.]  78  P.  325.  An  administration 
upon  the  estate  of  a  living  person  is  void. 
Sale  of  headright  certificate  thereunder  held 
void.  Buster  v.  Warren  [Tex.  Civ.  App.]  80 
S.  W.  1063.  A  finding  by  the  board  of  land 
commissioners  of  the  death  of  the  grantee 
in  an  original  conditional  headright  cer- 
tificate, in  passing  on  the  application  of  his 
administrator  for  the  Issuance  of  an  un- 
conditional certificate,  is  not  conclusive  on 
his  heirs  in  an  action  to  recover  the  land. 
Id. 

93.  North  Dakota  statute  providing  for 
the  appointment  of  a  special  administrator 
for  the  estate  of  one  who  is  shown  to  have 
disappeared  under  circumstances  affording 
reasonable  ground  to  believe  that  he  Is  dead, 
or  has  been  secreted,  confined,  or  otherwise 
unlawfully  done  away  with  [Rev.  Codes 
1899,  §  6325,  subd.  2],  is  invalid  when  applied 
to  the  property  of  a  living  person  as  de- 
priving him  of  his  property  and  its  posses- 
sion without  notice  and  due  process  of  law, 
though  such  administrator  is  given  no  power 
to  administer  the  estate  generally.  Clapp  v. 
Houg,  12  N.  D.  600,  98  N.  W.  710.  The  fact 
that  notice  of  the  application  for  the  ap- 
pointment of  a  general  administrator  is  giv- 
en and  that  the  appointment  of  a  special 
administrator  follows  on  failure  to  suffi- 
ciently prove  death,  without  additional  no- 
tice, is  not  sufficient  notice  to  validate  the 
proceedings.     Id. 

Pennsylvania  statute  authorizing  the  ap- 
pointment of  administrators  for  the  estates 
of  persons  presumed  to  bo  dead  by  reason  of 
longT'  absence  Is  constitutional.  Pa.  Act 
June  24,  1885   (P.  L.  155).     Does  not  deorlve 
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ihe  situs  of  the  property  fix  the  jurisdiction  of  the  probate  courts  of  particular 
counties/*  and  the  existence  of  assets  within  the  state  is  generally  held  to  be  a 
necessary  prerequisite  to  administration  on  the  estates  of  nonresidents.**  Service 
of  process  must  be  made  in  the  manner  provided  by  statute.'"  The  court  appoint- 
ing the  ancillary  administrator  has  no  jurisdiction  of  the  domiciliary  administrator 
and  cannot  determine  his  otSeial  responsibilities  or  duties."' 

As  a  general  rule,  probate  courts  have  no  jurisdiction  to  try  and  determine  the 
title  to  real  estate/^  or  to  determine  decedent's  right  or  title  to  property  claimed  by 
the  representative  as  against  third  persons.*' 


persons  of  their  property  without  due  pro- 
cess of  law.  Cunnlus  v.  Reading  School 
Dist.,  206  Pa.  469,  56  A.  16.  Appointment  of 
such  administrator  Is  valid  until  revoked  by 
the  direct  proceedings  therein  provided  for. 
Id. 

93.  In  Rliode  Island  the  municipal  court 
of  the  city  of  Providence  has  no  authority 
to  appoint  an  administrator  of  an  estate  un- 
less decedent  left  property  In  such  city. 
Williams  v.   Ripley  tR-   I-]    56  A.   777. 

In  AL-slbania  administration  begun  In  the 
probate  court  of  one  county  cannot  be  re- 
moved to  a  court  of  equity  in  another  coun- 
ty. If  matter  can  be  removed  to  equity  at 
all,  must  be  to  a  court  in  same  county.  Pat- 
ton  V.  Monroe,  139  Ala.  482,  36  So.  512.  It 
is  the  policy  of  the  law  to  require  adminis- 
tration to  be  taken  in  the  county  where  de- 
ceased lived,  died,   and  owned  property.     Id. 

In  Connecticut  deceased  must  have  owned 
property  within  the  probate  district.  A 
claim  by  a  creditor  of  a  nonresident  de- 
cedent that  property  in  Connecticut  pur- 
chased by  decedent's  son  was  bought  with 
money  belonging  to  the  father  held  not 
nroperty  in  Connecticut  belonging  to  de- 
ceased, justifying  the  appointment  of  an 
administrator  In  that  state,  nor  did  the 
mere  purchase  of  such  land.  In  the  absence 
of  proof  that  the  father  had  any  interest 
therein,  authorize  such  appointment.  Appeal 
of  Beach,   76  Conn.   118,   55  A.   596. 

In  New  York  the  surrogate  of  the  county 
in  which  deceased  died  has  Jurisdiction  to 
nppoint  an  administrator  for  his  estate. 
Tanas  v.  Municipal  Gas  Co.,  88  App.  Div.  251, 
S4  N.  T.  S.  1053. 

94.  Connecticnt  [Gen.  St.  (Rev.  1902)  5 
:'.181].  Appeal  of  Beach,  76  Conn.  118,  65  A. 
596. 

In  Jfefcrasfea  administration  proceedings 
cannot  be  instituted  upon  the  estate  of  a 
deceased  nonresident  of  that  state  for  the 
purpose  of  collecting  a  tax  levied  on  a  part- 
nership, of  which  deceased  was  a  member, 
in  a  county  other  than  that  in  which  such 
proceedings  were  begun.  Remedy  provided 
for  collection  of  taxes  exclusive.  Board  of 
Com'rs  of  Dawes  County  v.  Furay  [Neb.]  99 
N.   "W.    271. 

In  New  Yorli  It  is  held  that  the  claim  of 
an  administrator  residing  in  Rhode  Island 
against  an  estate  being  administered  In 
New  Tork,  the  validity  of  which  was  being 
determined  In  the  surrogate's  court  of  the 
latter  state  at  the  time  of  his  death,  is  as- 
sets of  the  administrator's  estate  so  as  to 
give  the  courts  of  such  state  Jurisdiction  of 
such  estate.  In  re  Flynn,  92  App.  Dlv.  379, 
87  N.  T.  S.  18. 

95.  The  Nebraska  statute  In  regard  to 
service     of    process    In     the    probate    court 


[Comp.  St.  1903,  c.  20,  §  22)  does  not  author- 
ize such  court  to  order  personal  service  on 
nonresident  minors  in  proceedings  to  vacate 
a  judgment  or  order  thereof  in  probate  pro- 
ceedings, in  the  absence  of  an  affidavit  that 
service  cannot  be  made  in  that  state.  Per- 
sonal service  outside  state  under  Code  Civ. 
Proc.  §  81  is  a  nullity  in  absence  of  affidavit 
for  publication.  Boden  v.  Mier  [Neb.]  98  N. 
W.  701.  See  general  law  of  process.  Pro- 
cess, 2  Curr.  L.  1259. 

96.  Bgan   v.    Wirth    [R.   I.]    58   A.    987. 

97.  Best  V.    Gralapp    [Neb.]    99   N.   W.    837. 

In  Arkansas  cannot  entertain  suit  by  wid- 
ow to  recover  homestead  of  deceased  from 
his  heirs  who  hold  it  adversely  to  her  claim. 
James  v.  James   [Ark.]   80  S.  W.   148. 

In  Connecticut  cannot  pass  upon  questions 
of  title  except  in  so  far  as  may  be  necessary 
to  enable  It  to  exercise  its  jurisdiction  in 
appointing  an  administrator.  Sufficient  that 
intestate  was  apparent  owner.  Determina- 
tion not  binding  beyond  necessities  of  the 
purpose  for  which  it  Is  made.  Appeal  of 
Beach,   76   Conn.   118,   55  A.   596. 

Georgia:  Mulherin  v.  Kennedy  [Ga.]  48 
S.  B.  437. 

In  Massiichnsetts  the  probate  court  has 
concurrent  jurisdiction  with  the  superior 
court  to  partition  lands  of  a  decedent  whose 
estate  has  been  settled  or  is  in  course  of 
settlement  therein.  Pub.  St.  1882,  c.  178,  §§ 
45,  48.  On  petition  of  any  interested  party. 
McCarty  v.  Patterson  [Mass.]  71  N.  B.  112. 
The  court  in  which  such  proceedings  are 
lawfully  commenced  retains  jurisdiction. 
Pub.  St.  1882,  c.  178,  §  64.  "When  petition  is 
dismissed  In  probate  court  at  request  of  pe- 
titioners and  without  prejudice  and  no  ap- 
peal is  taken,  they  may  then  apply  to  su- 
perior court.  MoCarty  v.  Patterson  [Mass.] 
71  N.   B.    112. 

Nebraska  [Const,  art.  6,  §  16].  Tyson  v. 
Tyson  [Neb.]  98  N.  W.  1076.  This  provision 
does  preclude  county  court  from  construing 
a  will  in  proper  case  and  determining  the 
effect  and  meaning  of  a  devise  of  land  so 
tar  as  Is  necessary  to  give  proper  directions 
to  the  executor.  Such  directions,  however, 
cannot  be  used  as  the  basis  of  or  to  defeat 
a  recovery  of  the  property  by  anyone, 
Toungson  v.  Bond  [Neb.]   95  N.  W.  700. 

In  New  Mexico  probate  courts  have  no  ju- 
risdiction to  hear  and  determine  contested 
claims  of  title  to  mining  leases  between  an 
estate  and  a  stranger.  Caron  v.  Old  Relia- 
ble Gold  Mln.  Co.    [N.  M.]   78  P.   63. 

In  New  York  the  surrogate's  court  has  no 
jurisdiction  over  realty  or  its  avails  unless 
by  virtue  of  the  will  or  a  statute  giving  it 
authority  for  a  particular  purpose.  Pending 
partition  action  is  proper  place  for  adjust- 
ment of  rents  and  expenses  of  management 
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Federal  courts  have  no  original  jurisdiction  in  respect  to  the  administration 
and  general  settlement  of  decedents'  estates.*^  A  debt  against  a  decedent  may  be 
established  in  such  court,  but  it  must  then  take  its  place  among  the  claims  against 
the  estate  and  be  administered  by  local  law.^  A  biU  in  equity  by  a  creditor  of 
decedent,  filed  in  the  federal  court,  to  compel  an  accounting  by  the  executor  is  not 
maintainable  where  a  suit  in  equity,  to  which  complainant  was  not  made  a  party, 
has  already  been  begun  in  the  state  court  imder  a  state  statute  for  a  similar  pur- 
pose.'' The  federal  courts  cannot  enjoin  proceedings  in  a  court  of  probate."  A 
suit  founded  on  a  claim  against  the  estate  of  a  decedent  and  which  was  originally 
filed  in  the  probate  court  comes  within  the  removal  act.* 

Equity  vri.ll  not  ordinarily  take  upon  itself  the  settlement  of  estates  of  deceased 
persons,  but  may  do  so  in  proper  cases." 


of  realty.  H  made  In  surrogate's  court  al- 
lowance for  such  expenses  must  be  from 
personalty.  In  re  Ogden's  Estate,  41  Misc. 
158,   83  N.  T.   S.   977. 

98.  Insurance  policy  payable  to  his 
daughter,  the  proceeds  of  which  he  attempt- 
ed to  dispose  of  differently  by  will.  In  re 
Overton's  Estate   [Ind.  T.]   82  S.  W.  766. 

99.  Thlel  Detective  Service  Co.  v.  Mo- 
Clure,  130  F.  55. 

1.  Hall  V.  Bridgeport  Trust  Co.,  123  F. 
739;  Thlel  Detective  Service  Co.  v.  McClure, 
130  F.  55.  Federal  courts,  in  enforcing 
claims  against  executors  and  administrators 
of  a  decedent's  estate,  are  administering  the 
laws  of  the  domicile,  and  are  governed  by 
the  same  rules  that  govern  the  local  tri- 
bunals. Stratton's  Independence  v.  Dines, 
126  F.  968.  An  unsecured  creditor  of  de- 
cedent, having  a  mere  legal  demand  which 
has  not  been  reduced  to  judgment,  is  not  a 
cestui  que  trust  in  such  sense  as  to  be  en- 
titled. In  the  absence  of  fraud,  gross  wrong, 
or  unreasonable  delay,  to  maintain  a  bill  in 
equity  for  an  accounting  In  a  federal  court 
against  the  officer  of  the  probate  court  hav- 
ing the  estate  In  course  of  administration. 
Debtors  entitled  to  jury  trial.  Creditor 
must  first  establish  his  claim  at  law.  Thiol 
Detective  Service  Co.  v.  McClure,   130  F.   55. 

2.  Thiel  Detective  Service  Co.  v.  McClure, 
130  F.  55. 

3.  Win  not  entertain  suit  for  speoiflo  per- 
formance of  contract  by  which  Intestate  de- 
cedent agreed  to  make  complainant  his  sole 
heir,  while  Insolvent  estate  is  In  process  of 
administration  in  state  probate  court  [Rev. 
St.  U.  S.  §  720  (U.  S.  Comp.  St.  1901,  p.  581)]. 
Hall  V.  Bridgeport  Trust  Co.,  123  F.  739.  A 
federal  court  will  not,  in  a  suit  to  establish 
and  enforce  a  lien  on  the  Interest  of  defend- 
ants in  funds  belonging  to  the  estate  of  a 
decedent  In  the  hands  of  an  ancillary  ad- 
ministrator, enjoin  the  local  probate  court 
from  directing  that  the  funds  within  Its  con- 
trol be  remitted  to  the  court  of  probate  ju- 
risdiction at  the  place  of  domicile.  Inger- 
soU  V.  Coram,  132  F.  168.  In  such  cases  the 
federal  court  can  only  act  In  subordination 
to  whatever  proceedings  the  local  probate 
court  may  take  In  the  exercise  of  Its  proper 
jurisdiction.  Id.  It  may,  however,  enjoin 
the  persons  whose  interest  Is  sought  to  be 
reached  from  receiving  any  portion  under  a 
decree  of  distribution  by  either  probate 
court,  pending  the  determination  of  such 
suit       Id. 


4.  An  heir  who  contests  a  claim  in  a  state 
probate  court  and  goes  to  trial  on  the  merits 
cannot  thereafter  remove  the  cause  from  the 
appellate  court  to  which  he  has  taken  it. 
Schneider  v.  Bldredge,  125  F.  638.  Where  a 
claim  presented  by  an  administrator  is  con- 
tested by  an  heir,  who  appeals  from  an  or- 
der of  the  probate  court  allowing  it,  the 
question  of  diverse  citizenship  necessary  to 
authorize  a  removal  to  a  federal  court  is  to 
be  determined  upon  the  citizenship  of  such 
heir  and  not  upon  that  of  an  administrator 
pro  tem.  appointed  to  defend  for  the  estate. 
Appointed  under  Kurd's  Kev.  St.  111.  1899,  c. 
3,   §  72.     Id. 

5.  Potter  V.  Clapp,  203  111.  592,  68  N.  B. 
81.  Bill  to  have  administration  removed 
from  probate  to  chancery  court  and  to  have 
estate  and  special  testamentary  trusts  ad- 
ministered, and  to  compel  accounting  by 
surviving  partner,  held  to  present  case  for 
court  of  equity,  and  not  to  be  demurrable 
for  multifariousness.  Noble  v.  Tait  [Ala.] 
37  So.  278.  A  court  of  equity  may.  In  a  suit 
by  the  widow  for  the  assignment  of  dower, 
to  which  all  persons  interested  in  the  estate 
are  parties,  adjust  all  claims  and  matters 
in  difference  between  the  parties  relative 
thereto,  and  determine  their  Interest  there- 
in, where  the  whole  estate  consists  of  realty 
and  the  widow  is  the  only  creditor.  May 
adjust  rents  received  by  widow  and  Im- 
provements. Potter  V.  Clapp,  203  111.  592, 
68  N.  E.  81.  Where  a  decree  correcting  a 
trust  deed  and  foreclosing  it  was  rendered 
in  a  suit  affecting  lands  belonging  to  the 
estate  of  a  decedent,  whose  administrator 
was  a  party  thereto,  by  a  court  obtaining 
jurisdiction  of  the  cause  as  a  case  in  equity, 
a  contention  that  the  judgment  was  void  be- 
cause the  proceedings  were  not  brought  in 
the  probate  court  was  untenable.  Court  had 
all  powers  of  court  of  equity  to  do  complete 
justice  and  render  decree  it  did.  Rodney  v. 
Glbbs  [Mo.]  82  S.  W.  187.  As  a  general 
rule  equity  will  not  require  an  executor  to 
give  bond  for  the  faithful  management  of 
the  estate,  or,  upon  refusal,  enjoin  him  from 
administering  and  appoint  a  receiver,  in 
the  absence  of  an  unequivocal  allegation  of 
his  insolvency,  notwithstanding  the  fact  that 
there  are  general  allegations  of  mismanage- 
ment. Petition  alleging  mismanagement  In 
general  terms  and  threats  to  misappropriate 
funds,  but  not  showing  any  specific  acts  of 
mismanagement,  or  any  Indebtedness  to  the 
estate  on  account  thereof,  and  not  praying 
*'^'•    flfscovery,    should   be    dismissed    on    de- 
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§  3.  The  persons  who  administer  and  their  letters.  A.  Selection  and  nom- 
ination.'— The  firpt  judicial  act  of  the  probate  court  in  the  administration  of  a 
decedent's  estate  is  the  grant  of  letters  of  administration.''  Naming  one  as  ex- 
ecutor m  a  will  does  not  make  him  such  on  testator's  death,  but  merely  gives  him 
a  right  to  the  appointment  on  compliance  with  the  statutory  provisions  relating 
thereto.*  The  court  may,  in  its  discretion,  reject  the  nomination  where  circum- 
stances make  it  for  the  best  interests  of  the  estate  to  do  so.° 

Statutes  providing  who  shall  be  entitled  to  letters  axe  generally  held  to  be 
mandatory,'"  and  letters  issued  in  contravention  thereof  may  be  revoked  on  applica- 
tion of  the  persons  therein  named.''  They  will  not,  however,  be  construed  as  re- 
quiring the  appointment  of  one  personally  imfit  for  the  position.'^  In  such  case 
all  presumptions  are  in  favor  of  the  claimant,  and  letters  should  not  be  refused 
unless  the  testimony  produces  a  strong  and  abiding  conviction  that  such  grant 
would  defeat  rather  than  promote  the  ends  of  administration." 

Persons  convicted  of  a  felony  or  a  misdemeanor  involving  moral  turpitude  are 
generally  disqualified.'*  Minors  cannot  serve,  but  their  guardians  may  as  then 
representatives.'"  One  otherwise  entitled  to  administer  is  not  necessarily  disquali- 
fied by  the  fact  that  he  has  an  adverse  claim  to  property  claimed  by  the  estate." 
Males  will  be  preferred  to  females." 

In  many  states  the  administration  will  be  first  granted  to  the  surviving  hus- 
band or  wife."     One  who  is  not  a  relative  of,  and  is  a  stranger  in  blood  to,  de- 


murrer.    Gould  V.  Glass,  120  Ga.  60,  47  S.  E. 
505. 

6.  See  1  Curr.  L.  1092. 

7.  It  Is  taking  cognizance  of  the  settle- 
ment of  the  estate  within  meaning  of  the 
South  Carolina  statute  in  regard  to  Juris- 
diction [2  Code  Civ.  Proc.  I  48].  Phoenix 
Bridge  Co.  v.  Castleberry  [C.  C.  A.]  131  F. 
176. 

8.  In  re  Van  Viecli's  Estate,  123  Iowa,  89, 
98  N.  W.  657.  Iowa  Code,  §  3290,  providing 
that  if  one  nominated  as  executor  refuses 
to  accept  o'r  neglects  to  appear  within  ten 
days  after  his  appointment,  the  office  shall 
be  vacant  does  not  apply  to  the  right  to  ap- 
pointment of  one  named  in  the  will,  who  has 
never  actually  been  appointed.     Id. 

9.  Where,  after  testator's  death,  condi- 
tions have  so  changed  that,  had  he  antici- 
pated them,  he  would.  In  all  reasonable 
probability,  as  a  prudent  person  have  se- 
lected another  as  executor.  Executor  who 
puts  himself  in  position  antagonistic  to  will 
and  those  for  whose  benefit  it  was  made,  in 
effect  renounces  executorship.     Id. 

10.  Disobedience  thereof  is  error,  review- 
able by  the  appellate  court.  Wis.  Rev.  St. 
1898,  §  3807.  Court  has  no  right  to  appoint 
public  administrator  on  petition  of  credit- 
ors over  seasonable  application  of  sole  heir. 
Welsh  V.  iVtanwaring  [Wis.]  98  N.  W.  214. 

11.  In  California  where  letters  of  admin- 
istration have  been  issued  to  another  than 
the  husband  or  wife  or  next  of  kin  who  are 
entitled  thereto  by  statute  any  one  of  the 
persons  so  entitled  may  obtain  their  revoca- 
tion on  petition  tCode  Civ.  Proc.  §  1383]. 
In  re  Gordon's  Estate,  142  Cal.  126,  75  P. 
672.  Petition  must  allege  that  the  petition- 
er is  a  bona  fide  resident  of  the  state  and 
is  of  age,  but  it  need  not  allege  that  he  has 
not  been  convicted  of  an  infamous  crime  or 
that  he  is  not  Improvident  or  wanting  In 
capacity,  etc.   [Code  Civ.   Proc.  5  1369]   there 


being  a  presumption  in  favor  of  petitioner 
in  regard  to  them.  Objector  must  set  up 
such  facts.  Id.  Letters  issued  to  creditor 
will  be  revoked  on  application  of  nonresi- 
dent brother  of  deceased  who  had  no  notice 
of  proceedings  leading  to  his  appointment. 
In  re  Tyers'  Estate,  84  N.  T.  S.  934. 

12.  Shannon's  Code  Tenn.  §  3939,  provid- 
ing that  next  of  kin  shall  be  appointed  if 
he  applies  and  If  not  the  largest  creditor  not 
mandatory  in  that  sense.  Fitzgerald  v. 
Smith  [Tenn.]  78  S.  W.  1050.  One  who  can- 
not support  his  family  and  continually  bor- 
rows money  should  not  be  appointed  [Code 
Civ.  Proc.  §  2661].  In  re  Ferguson,  84  N. 
T.  S.  1102.  Widow  entitled  under  Civ.  Code 
S.  C.  §  2512.  Ex  parte  Small  [S.  C]  48  S.  E. 
40.  Where  widow  and  sons  of  decedent  by 
former  marriage  are  antagonistic  and  can- 
not agree,  a  disinterested  third  person  should 
be  appointed.  In  re.  Warner's  Estate,  207  Pa. 
580,  67  A.  35. 

13.  Ex  parte  Small  [S.  C]  48  S.  E.  40. 
The  person  claiming  incompetency  must  al- 
lege and  prove  it.  In  re  Gordon's  Estate, 
142  Cal.  125,  75  P.  672. 

14.  Ballinger's  Ann.  Codes  &  St.  5  6195. 
McLean  v.   Roller,   33   Wash.    166,    73   P.   1123. 

15.  Cal.  Code  Civ.  Proc.  §§  1368,  1369.  In 
re  Turner's  Estate   [Cal.]   77  P.  144. 

10.  In  re  Brundage's  Estate,  141  Cal.  538, 
75  P.  175.  In  Louisiana  it  Is  held  that  an 
heir  In  adverse  possession  of  property  be- 
longing to  the  community  should  not  be 
given  preference  in  the  appointment  of  an 
administrator  of  the  wife's  estate  over  his 
co-heirs.  Miguez  v.  Delcambre  [La,]  36  So. 
888. 

17.  Son  preferred  to  trust  company  which 
was  assignee  of  a  daughter's  interest  [Cal. 
Code  Civ.  Proc.  §  1366].  In  re  Brundage's 
Estate,  141  Cal.  538,  76  P.  175. 

IS.  In  'Washington  administration  will 
first  be  granted  to  the  surviving  husband  or 
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ceased/'  or  a  relative  who  will  not  sueeeed  to  any  of  his  personalty  is  not  entitled 
to  letters  as  a  matter  of  right. ^^  One  acquiring  a  legatee's  or  devisee's  right  by 
assignment  is  in  no  better  position  in  regard  to  the  right  to  administer  than  his 
assignor.'^    In  many  states  trust  companies  may  be  appointed.^^ 

Legatees  will  be  given  preference  in  the  granting  of  letters  of  administration 
with  the  will  annexed/'  and  the  executor  of  a  sole  legatee  has  a  prior  right  to  let- 
ters cum  testamento  annexe  on  the  estate  of  the  original  testator.^*  The  right  of 
nonresidents'""  and  aliens  to  act  or  to  nominate  others  depends  upon  the  statutes 
of  the  various  states.*"  Eailure  to  make  application  within  the  time  limited  by 
law  is  a  waiver  of  the  right  to  appointment.*' 


wife  or  to  such  person  as  he  or  ^e  may 
request  to  have  appointed,  in  case  applica- 
tion therefor  is  made  within  a  specified  time 
[Ballinger's  Ann.  Codes  &  St.  §  6141].  Mc- 
Lean V.  Roller,  S3  "Wash.  166,  73  P.  1123. 
The  fact  that  the  survivor  is  himself  dis- 
qualified -does  not  deprive  him  of  hla  right  to 
nominate  an  appointee.  Convicted  felon. 
Id.  In  case  such  application  is  not  made 
the  court  may  then  appoint  any  suitable  and 
competent  person  [Ballinger's  Ann.  Codes  & 
St.  :  6141].     Id. 

In  Rhode  Island  the  husband  has  the  right 
to  administer  on  his  wife's  estate  [Gen.  Laws 
1896,  o.  212,  §  9].  Providence  Co.  Sav.  Bank 
V.  Vadnais  [R.  I.]   58  A.   454. 

In  Pennsylvania  other  things  being  equal, 
the  widow  will  be  preferred  as  administra- 
trix of  her  husband's  estate.  In  re  Warner's 
Estate,  207  Pa.  580,  57  A.  35. 

In  lionlsiana  the  surviving  husband  or 
wife  is  entitled  to  administration  in  prefer- 
ence to  all  natural  relations  of  decedent  save 
those  of  the  descending  line.  Where  ap- 
plication of  widow  in  community  is  opposed 
by  one  alleging  that  decedent  was  his 
brother,  there  being  no  children,  the  oppo- 
nent miist  prove  lawful  filiation.  In  re  Ne- 
reaux's  Estate,  112  La.  572,  36  So.  594.  The 
beneficiary  heir,  of  age,  present  or  repre- 
sented in  the  state,  is  preferred  to  the  sur- 
viving husband  or  wife  [La.  Civ.  Code,  arts. 
1042,  1121].  Succession  of  BuUlard,  111  La. 
186,  35  So.  508;  Miguez  v.  Delcambre  [La.] 
36  So.  888. 

1».  Under  Mo.  Rev.  St.  1899,  §§  7-11.  In 
re  Hill's  Estate,  102  Mo.  App.  617,  77  S.  W. 
110. 

20.  Son  who  has  conveyed  his  interest  in 
mother's  estate  before  her  death  not  en- 
titled to  administer  as  against  daughter. 
Pact  that  he  might  come  into  some  portion 
of  estate  as  heir  of  his  deceased  father  to 
whom  he  had  conveyed  immaterial  [Cal. 
Code  Civ.  Proe.  i  1365].  In  re  Bdson's  Es- 
tate [Cal.]  77  P.  451.  The  New  York  statute 
(Code  Civ.  Proc'  §  2643)  providing  that  when 
there  is  no  executor  qualified  to  act  and  the 
residuary,  principal,  or  specified  legatee  en- 
titled to  letters  c.  t.  a.  does  not  exist,  or  will 
not  act,  letters  should  issue  to  the  next  of 
kin  should  be  limited  to  next  of  kin  en- 
titled to  share  in  the  unbequeathed  assets 
and  who  are  interested  therein.  In  re  Gog- 
S?n's  Estate,  43  Misc.  233,  88  N.T    8^557 

Zl.  In  re  Brundage's  Estate,  141  Cal.  538, 
75    P.    175.  .^   ^.        , 

aa.  Ga.  Acts  1898,  p.  78,  constitutional. 
M^erin  v.  Kennedy  [6a]  *%S  ^/f 
Cannot  act  In  Ohio.  Rev.  St  §§  3821c  3821f 
Attempting  to  give  them  authority  to  do  so 


in  certain  counties  Is  unconstitutional.  It 
being  of  a  general  nature,  and  not  of  uni- 
form operation  throughout  the  state.  Schu- 
macher v.  McCallip,  69  Ohio  St.  500,  69  N.  E. 
986. 

as.  A  beneficiary  of  a  trust  is  not  a  leg- 
atee within  the  meaning  of  Code  Civ.  Proc 
§  2643.     In  re  Ferguson,  84  N.  T.  S.  1102. 

84.  Code  Civ.  Proc.  §  2660,  subd.  9,  should 
be  read  into  §  2643  as  affecting  right  to  let- 
ters c.  t.  a.  and  not  applying  to  granting  of 
letters  in  case  of  intestacy.  In  re  Goggin's 
Estate,   43  Misc.  233,  38  N.  Y.  3.  557. 

25.  In  Georgia  a  nonresident  cannot  be 
appointed  administrator  of  the  estate  of  a 
nonresident  who  dies  leaving  property  in 
that  state.  Jones  v.  Smith  [Ga.]  48  S.  E. 
134. 

In  WeTT  York  nonresidenee  does  not  bar 
the  right  of  a  claimant  to  letters,  provided 
he  Is  by  law  otherwise  entitled  thereto.  In 
re  Tyers'  Estate.  84  N.  T.  S.  934. 

In  Illanola  a  nonresident  next  of  kin  has  a 
right  to  nominate  to  the  probate  court  a 
competent  person  to  act  as  administrator, 
notwithstanding  the  fact  that  he  is  himself 
Incapable  of  serving  by  reason  of  such  non- 
residence  [4  Starr  &  C.  Ann.  St.  1902,  c.  3. 
par.  6].  Strong  v.  Dignan,  207  111.  385,  69  N 
B.   909. 

In  California  one  who  is  himself  not  en- 
titled to  letters  of  administration  as  a  non- 
resident executor  of  a  foreign  will  or  non- 
resident heirs,  legatees  and  devisees,  are  not 
entitled  to  nominate  an  administrator  with 
the  will  annexed.  Can  only  be  granted  on 
written  request  of  person  entitled  [Code  Civ. 
Proc.  §  1379].  In  re  Brundage's  Estate,  141 
Cal.  638,  75  P.  175. 

26.  In  Georgia  only  citizens  of  the  United 
States  who  are  residents  of  that  state  may 
be  appointed  administrators  [Ga.  Civ.  Code 
1895,  §  3365].  Jones  v.  Smith  [Ga.]  48  S.  E. 
134.  Nonresident  having  interest  in  estate 
of  deceased  resident  may  be  appointed  under 
certain  conditions  [Ga.  Civ.  Code  1895,  8 
3366].     Id. 

In  NcTPv  York  a  nonresident  alien  cannot 
obtain  letters  of  administration  for  himself 
or  for  another  upon  a  petition  filed  by  him 
for  that  purpose.  Code  Civ.  Proc.  2661,  ex- 
pressly prohibits  him  from  obtaining  them 
for  himself  and  not  a  person  contingently 
entitled  thereto  under  S  2662  so  as  to  author- 
ize petition  by  him.  In  re  Ferrigan's  Es- 
tate, 92  App.  Div.  376,  87  N.  T.  S.  16;  In  re 
Flynn,  92  App.  Div.  379,  87  N.  T.  S.  18. 
But  the  fact  that  one  otherwise  qualified  is 
an  alien  does  not  render  him  Incapable  of 
acting  as  administrator,  where  he  is  a  resi- 
dent  of   the   state   [Code   Civ.  Proc.    S   26611. 
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Wliere  there  are  several  persons  equally  entitled,  letters  may  be  granted  to  one 
or  more  of  them,"'  and  a  co-administrator  may  be  appointed  to  act  with  the  ad- 
ministrator with  the  latter's  consent."*  The  selection  of  an  administrator  pen- 
dente lite  is  a  matter  within  the  discretion  of  the  court.""    - 

Ancillary  letters  can  only  be  issued  to  the  person  named  in  the  foreign  letters, 
or  otherwise  entitled  to  the  possession  of  decedent's  personalty,  or  to  one  authorized 
by  him  to  receive  them,'^  and  they  should  not  be  issued  where  applicant  and  de- 
ceased are  both  nonresidents,  and  there  are  no  resident  creditors  and  no  person- 
alty within  the  state,  and  the  estate  is  solvent.^" 

Statutes  in  some  states  provide  for  a  public  administrator  whose  duty  it  is  to 
take  charge  of  the  estates  of  persons  dying  intestate  and  without  known  heirs."^ 

(§  3)  B.  Procedure  to  obtain  administration  and  grant  of  letters.'* — There 
can  be  no  valid  appointment  of  an  administrator  except  under  an  order  of  coiirt.'" 
Anyone  absolutely  or  contingently  entitled  by  law  to  letters  may  petition  the  court 
for  the  appointment  of  himself  or  such  other  person  as  has  a  prior  right  thereto,'" 
and  any  interested  person  may  appear  and  objecf 


Tanas  v.  Municipal  Gas  Co.,  88  App.  Div.  251, 
84  N.  T.  S.  1053. 

ar.  Husband  or  wife.  McLean  v.  Roller, 
33  Wash.   166,  73  P.  1123. 

as.  Letters  may  be  granted  to  the  guard- 
ian of  a  minor  brother  to  the  exclusion  of 
an  adult  brother  [Cal.  Code  Civ.  Proo.  § 
1367].  In  re  Turner's  Estate  [Cal.]  77  P. 
144. 

29.  Fact  that  he  is  called  "special  ad- 
ministrator" does  not  vitiate  his  appoint- 
ment. Lethbridge  v.  Lauder  [Wyo.]  76  P. 
682. 

30.  Cannot  be  reviewed  on  appeal.  In  re 
Davenport   [N.  J.  Eq.]   56  A.  295. 

31.  Attempted  appointment  of  any  one 
else  is  void  and  may  be  collaterally  attacked 
[Code  Civ.  Proc.  §  2697].  Baldwin  v.  Kice, 
44  Misc.  64,  89  N.  Y.  S.  738. 

In  New  York  the  surrogate  has  authority 
to  issue  them  only  upon  the  petition  of  the 
person  to  whom  letters  have  issued  in  an- 
other state  or  upon  that  of  a  resident  cred- 
itor [Code  Civ.  Proc.  §§  2643,  2695].  In  re 
Gennert's  Estate,  96  App.  Div.  8,  89  N.  Y. 
S    37 

In  California  in  case  of  a  foreign  will,  the 
nonresident  executor  is  primarily  entitled  to 
letters  testamentary  [Code  Civ.  Proc.  §§ 
1322-1324].  In  case  he  does  not  apply 
letters  of  administration  with  the  will  an- 
nexed will  be  granted  as  in  case  of  intestacy 
[Code  Civ.  Proc.  5  1350].  In  re  Brundage's 
Estate,  141  Cal.   538,  75  P.  175. 

33.  Purpose  of  ancillary  letters,  under 
Code  Civ.  Proc.  §§  2698,  2699,  2701,  is  to  pro- 
tect resident  creditors.  In  re  Gennert's  Es- 
tate, 96  App.  Div.   8,  89  N.  T.  S.  37. 

33.  Mo.  Bev.  St.  1899,  §  292.  In  re  Hill's 
Estate,   102  Mo.  App.   617,   77  S.  W.   110. 

In  Missouri  where  the  public  administra- 
tor of  his  own  motion  takes  charge  of  the 
estate  under  the  conditions  provided  for  by 
statute  and  gives  the  required  notice  of  that 
fact  his  appointment  by  the  probate  court 
is  not  necessary.  Notice  required  under  Mo. 
Rev  St  1899,  I  295.  In  re  Hill's  Estate,  102 
Mo  'app.  617,  77  S.  W.  110;  Strode  v.  Bier- 
man,  102  Mo.  App.   617,   77   S.  W    110. 

In  New  York  the  public  administrator  Is 
entitled  to  letters  of  administration  on  the 
estate  of  a  decedent  whose  only  next  of  kin 


are  nonresident  aliens  [Code  Olv.  Proc.  § 
2660].  In  re  Ferrlgan's  Estate,  92  App.  Div. 
376,  87  N.  Y.  S.  16;  In  re  Flynn,  92  App.  Div. 
379,   87  N.  Y.  S.  18. 

In  Wisconsin  it  Is  held  that  the  statute 
providing  for  the  appointment  and  granting 
of  letters  to  the  public  administrator  in  cer- 
tain cases  until  administration  shall  be 
granted  to  some  person  entitled  thereto 
(Rev.  St.  1898,  5  3819),  authorizes  his  ap- 
pointment only  until  those  authorized  to  ad- 
minister (section  8807)  apply  for  letters. 
Welsh  V.  Manwaring  [Wis.]   98  N.  W.  214. 

The  lUlnoia  statute  [4  Starr  &  C.  Ann.  St. 
1902,  c.  3,  p.  6],  providing  for  the  granting 
of  letters  to  the  public  administrator  in  cer- 
tain cases  and  in  counties  having  a  certain 
population  Is  unconstitutional  as  special  leg- 
islation. Strong  V.  Dignan,  207  111.  385,  69 
N.  E.  909. 

In  Creorgla  before  letters  can  he  granted 
to  the  county  administrator  as  such,  the  es- 
tate must  not  only  be  unrepresented,  but  it 
must  appear  that  it  Is  not  likely  that  any 
one  else  will  apply  for  administration  [Civ. 
Code,  5  3381]  (Bailey  v.  McAlpln  [Ga.]  48  S. 
B.  699),  which  fact  must  appear  after  pub- 
lication of  the  citation  required  by  statute. 
Cannot  be  appointed  under  statutes  relating 
to  appointment  of  temporary  administrator 
(Id.).  He  qualifies  permanently  because  no 
one  else  will  be  appointed.     Id. 

84.    See  1  Curr.  L.  1092. 

35.  Letters  issued  without  such  order  are 
void.  Miguez  v.  Delcambre  [La.]  36  So.  888. 
The  letters  themselves  furnish  prima  facie 
evidence  of  the  existence  of  an  order  of  ap- 
pointment. Evidence  held  to  show  no  or- 
der.    Id. 

36.  Code  Civ.  Proo.  5  2662.  In  re  Ferri- 
gan's  Estate,  92  App.  Div.  376,  87  N,  Y.  S. 
16;  In  re  Flynn,  92  App.  Div.  379,  87  N.  Y. 
S.  18.  A  creditor  should  have  letters  issued 
where  the  next  of  kin  do  not  petition  there- 
for within  a  reasonable  time.  Holies  v.  Rid- 
dle, 4  Ohio  C.  C.  (N.  S.)    449. 

37.  One  who  has  acquired  the  entire  in- 
terest of  an  heir  is  interested  In  preventing 
waste  incident  to  unnecessary  administra- 
tion. Fact  that  he  is  neither  heir  nor  cred- 
itor is  immaterial.  Dierks  v.  Smith,  119  Ga, 
859,   47   S.  B.   203.     In   California,   any  inter- 
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An  order  for  the  publication  and  the  publication  of  the  application  are  essen- 
tial prerequisites  of  an  order  of  appointment."  In  California,  a  jury  trial  may  be 
allowed  on  proper  demand  therefor.'' 

Where  a  citation  is  issued  on  petition  for  letters,  the  probate  court  may  ap- 
point another  than  the  petitioner  without  a  second  citation.*"  Unless  good  cause 
is  shown,  the  acts  of  a  clerk  of  court  iq  vacation  in  granting  letters  testamentary 
should  be  ratified." 

An  executor  derives  his  authority  from  the  will,  and  confirmation  thereof  by 
the  court,  followed  by  the  filing  of  the  proper  bond  is  equivalent  to  taking  out 
letters.** 

(§3)  C.  Security  or  bond.** — The  giving  of  a  bond  is  a  necessary  prerequi- 
site to  the  right  of  the  representative  to  act  as  such.**  An  objection  to  the  suffi- 
ciency of  the  administrator's  bond  does  not  raise  a  jurisdictional  question,*"  and 
if  the  judgment  appointing  him  is  valid,  no  one  not  interested  in  the  assets  of  the 
estate  can  question  the  legality  or  sufficiency  of  the  security  on  his  "bond  which  has 
been  accepted  by  the  court.*'  In  some  states,  where  the  value  of  the  estate  is  so 
great  that  the  court  deems  it  inexpedient  to  require  security  for  the  full  amount 
thereof,  he  may  direct  that  any  of  the  securities  shall  be  deposited  with  a  trust 
company,  and  need  not  consider  the  value  of  securities  so  deposited  in  fixing  the 
amount  of  the  bond.*' 

The  right  to  accept  foreign  surety  companies  as  sureties  depends  upon  stat- 
ute.*' 

The  security  to  be  required  of  an  administrator  pendente  lite  is  a  matter  with- 
in the  discretion  of  the  court.*® 

(8  3)  D.  Removals  and  revocation  of  letters.^" — Letters  of  administration 
will  be  revoked  where  the  person  appointed  was  or  has  since  become  disqualified 
to  act."*    Persons  interested  in  the  estate,""  including  creditors,  have  a  right  to 


ested  person  may  contest  the  petition  for 
letters,  or  assert  his  own  rights  thereto.  In 
the  latter  case  he  must  file  a  petition  and 
give  the  notice  required  for  the  original  pe- 
tition and  the  court  must  hear  the  two  to- 
gether [Code  Civ.  Proo.  §  1374].  VS^here 
widow  filed  petition  and  others  thereafter 
filed  petitions  contesting  her  right  and  pray- 
ing for  letters,  and  thereafter  widow  filed 
amended  petition  contesting  others  but  stat- 
ing no  jurisdictional  fact,  held  that  court 
had  Jurisdiction  to  hear  aU  petitions  on  date 
set  for  hearing  widow's  original  petition.  In 
re  Turner's  Estate,  142  Cal.  549,  77  P.  1099. 

38.  Miguez  v.  Delcambre  [La.]  36  So.  888. 
Plaintiff  held  not  estopped  by  his  acts  to 
deny    validity    of    administrator's     appoint- 

""IS.*'  Co^de  Civ.  Proc.  §§  1716,  1717,  1313  In 
re  Heaton's  Estate.  139  Cal.  237,  73  P    186 

40  Purpose  of  citation  required  by  Civ. 
Code,  S.  C.  §  2516,  Is  to  give  all  interested 
an  opportunity  to  be  heard.     Ex  parte  Small 

^  V'''  BroWs  Eev.  St.  Ind.  1901,  §  2398. 
Barrloklow  v.  Stewart   [Ind.  App.]    68  N.  B. 

^^42.  Letters  merely  authentic  evidence  of 
power  conferred  by  will.  Bank  of  Montreal 
?  Buchanan,  32  Wash.  480,  73  P-  482  He  is 
QurUfled  to  act  as  such  on  filing  his  bond  [2 
laTl    Ann    Codes  &  St.  §  6200].     Id. 

4S.     See  1  Curr.  1>.  1093. 

For  rights  of  sureties  and  actions  on 
bonds,  see  post,  §   9  G- 


44.  Executor  qualified  to  act  on  filing 
bond.  2  Ball.  Ann.  Codes  &  St.  §  6200.  Let- 
ters merely  authentic  evidence  of  power  con- 
ferred by  will.  Bank  of  Montreal  v.  Buchan- 
an, 32  "Wash.  480,  73  P.  482.  In  New  Hamp- 
shire, orders  of  the  probate  court  appointing 
executors  are  not  absolute  until  the  required 
bond  is  given,  whether  they  so  state  or  not 
[Pub.  St.  1901,  c.  188,  §  12].  Davis  v.  Davis. 
72  N.  H.  326,  56  A.  747. 

45.  Beresford  v.  American  Coal  Co.  [Iowa] 
98  N.  W.  902. 

4«.  Persons  claiming  land  which  admin- 
istrators seek  to  recover.  Jones  v.  Smith 
[Ga.]    48  S.  B.   134. 

47.  N.  T.  Code  Civ.  Proc.  §  2595.  Ditmas 
V.  McKane,  92  App.  Dlv.  344,  86  N.  T.  S. 
1083. 

48.  In  Indiana,  foreign  surety  companies 
may  be  received  as  sureties  on  the  bonds  of 
executors  and  administrators  [Burns'  Rev. 
St.  1901,  §  5494].  Barrloklow  V.  Stewart 
[Ind.  App.]   68  N.  E.  316. 

4B.  Cannot  be  reviewed  on  appeal.  In  re 
Davenport  [N.  J.  Bq.]  56  A.  295. 

50.  See  1  Curr.  L.  1093. 

51.  Becomes  disqualified  by  application  of 
one  having  a  prior  right  [Code  Civ.  Proc.  § 
2685].     In  re  Tyers'  Estate.   84  N.  T.  S.   934. 

52.  Persons  not  interested  cannot  insti- 
tute proceedings  before  the  ordinary  to  va- 
cate and  set  aside  a  judgment  appointing 
an  administrator.  Persons  claiming  land 
which  administrators  are  seeking  to  recov- 
er.    Jones  V.  Smith  [Ga,]   48  S.  E.  134. 
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petition  for 'revocation  of  letters'*  or  the  removal  of  the  representative."*  The 
reversal  of  an  order  appointing  an  administrator  necessarily  carries  with  it  a  revoca- 
tion of  the  letters.'^'' 

An  executor  or  administrator  who  fails  to  manage  the  estate  in  the  manner 
in  which  a  prudent  man  would  conduct  his  own  affairs/"  or  who  is  guilty  of  mis- 
conduct in.  relation  thereto,  will  be  removed."'  The  fact  that  the  estate  has  suf- 
fered no  loss  is  immaterial.'^  The  fact  that  an  executor  gives  an  invalid  bond  is 
no  ground  for  his  removal.'*  An  administrator  will  not  be  dismissed  after  he 
has  filed  his  final  account  when  such  action  could  in  no  way  benefit  creditors  or 
heirs.""  So  long  as  the  petition  for  removal  contains  sufficient  allegations  upon 
which  to  base  the  finding,  it  will  be  presumed  that  the  petition  was  for  the  rea- 
sons presented.  ""^ 

§  4.  The  authority^  title,  interest  and  relationship  of  personal  representatives. 
A.  In,  general."" — Administrators  have  only  such  powers  as  are  given  them  by 
statute,"*  and  executors  are  bound  to  obey  the  directions  of  the  will  which  they 
have  undertaken  to  execute."*    The  duties  of  executors  and  administrators  are  to 


53.  Code  civ.  Proc.  5  2685.  Sutherland  v. 
St.  Llawre^ce  County,  42  Misc.  38,  85  N.  T.  S. 
696.  A  petition  stating  that  the  executor  Is 
a  fugitive  from  justice  and  has  absconded 
authorizes  a  hearing  without  the  Issuance  of 
a  citation.  Id.  It  is  the  province  of  the 
surrogate,  In  such  ease,  to  determine  wheth- 
er or  not  petitioner  is  a  creditor,  and  his 
Judgment  In  that  regard,  though  improvl- 
dently  nfiade,  cannot  be  collaterally  attacked. 
Id. 

54.  The  curator  of  an  interdict  and  not 
his  wife  is  the  proper  party  to  demand  the 
removal  of  the  administrator.  Succession  of 
Conery,  111  L.a.  113,  35  So.  479.  Contentipn 
that  a  demurrer  to  a  petition  filed  by  next 
of  kin,  reciting  that  the  bond  filed  by  the 
executor  was  Invalid  and  praying  for  his 
removal  on  the  ground  that  such  petition 
did  not  state  facts  constituting  a  cause  of 
action  or  entitle  petitioner  to  the  ouster 
prayed  for,  should  not  have  been  considered 
because  the  petition  did  not  pretend  to  be  a 
cause  of  action  or  a  complaint,  held  Imma- 
terial, since  petition  asked  for  removal,  by 
whatever  name  it  was  called.  Barrlcklow  v. 
Stewart  [Ind.  App.]  68  N.  E.  316. 

55.  Ex  parte  Small  [S.  C]   48  S.  B.   40. 

56.  Removed  for  transferring  property  of 
estate  upon  payment  of  a  part  only  of  the 
purchase  price  and  on  unsecured  promise  to 
pay  balance,  and  for  refraining,  by  agree- 
ment, from  recording  mortgage  given  to  se- 
cure payment  of  money  loaned  by  estate.  In 
re  Marsh's  Wm   [JST.  J.  Eq.]    56  A.  886. 

57.  Held  to  constitnte  ground:  Procuring 
check  from  co-executor  for  ostensible  pur- 
pose of  paying  claim  which  had  never  been 
presented.  In  re  Patterson,  41  Misc.  46,  83 
NTS  649  Two  executors,  who  had  be- 
come' largely  indebted  to  the  estate,  were 
insolvent,  had  disposed  of  their  business  In 
which  a  part  of  the  funds  of  the  estate  were 
invested,  and  refused  to  disclose  to  their 
co-executor  the  disposition  made  of  It  or  to 
furnish  an  account  between  the  estate  and 
their  insolvent  firm  at  the  time  of  decedent  s 
death,  held  properly  removed.  In  re  Sharp- 
less'  Estate   [Pa.]    57   A.   1128. 

Evidence  Insufficient  to  Justify  removal  of 
administratrix  c.  t.  a.  on  ground  of  neglect 
of    duty    or    fraud    In    riot    opposing    claim 
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against  estate.  In  re  Cannon  [Del.  Super.] 
58  A.  1039.  Executrix  absent  from  the  state 
for  the  greater  part  of  the  year  following 
the  Issuance  of  letters,  where  she  Is  the 
sole  beneficiary,  has  performed  all  her  stat- 
utory duties,  and  the  year  has  not  yet  ex- 
pired and  no  account  is  due  from  her.  In 
re  Magoun,  84  N.  T.  S.  940.  Participation  In 
and  payment  of  money  to  form  a  new  cor- 
poration to  take  over  the  affairs  of  an  em- 
barrassed and  unprofitable  corporation  in 
which  the  estate  was  interested,  the  execu- 
tor agreeing  that  the  estate  should  share' 
its  portion  of  the  loss  in  case  the  venture 
was  unsuccessful,  he  having  acted  in  good 
faith,  and  It  not  being  shown  that  the  trans- 
action was  not  for  the  best  interests  of  the 
estate.  Houghteling  v.  Stookridge  [Mich.] 
99  N.  W.  759.  Held  not  to  show  waste  or 
bad  faith  in  relation  to  sale  of  land.  In  re 
Rinkel's  Estate  [Mo.  App.]   80  S.  W.  716. 

58.  That  loss  was  made  up  by  him  out  of 
his  own  funds,  or  that,  by  a  fortunate  con- 
currence of  circumstances,  the  estate  gained 
a  profit  by  the  transaction.  In  re  Marsh's 
Will   [N.  J.   Eq.]    56  A.   886. 

59.  Most  that  can  be  required  is  giving 
of  new  bond.  Barrlcklow  v.  Stewart  [Ind. 
App.]   68  N.  E.   316. 

60.  For  wrongfully  withdrawing  funds  on 
deposit,  where  he  acted  in  good  faith  and 
no  loss  resulted.  Succession  of  Conery,  111, 
L,a.  113,  35   So.   479. 

61.  Executor  defaulted  and  there  was,  no 
finding  that  the  allegations  of  the  petition 
were  true.  Fitts  v.  Probate  Court  of  East 
Greenwich  [R.  I.]   58  A.  801. 

62.  See  1  Curr.  L.  1094. 

63.  Cannot  contract  with  tenant  to  make 
improvements  consisting  of  ditches,  etc.,  and 
for  lumber,  paint  and  papering,  for  , building 
barns  or  assisting  in  sale  of  lands.  No  such 
authority  given  him  by  Rev.  St.  1895,  arts.. 
1983,  1984,  authorizing  repairs,  and  the  car- 
rying on  of  the  plantation,  manufactory  or 
business  of  decedent  in  certain  cases.  Rice 
V.   Conwill    [Tex.   Civ.  App.]    80   S.  W.   393. 

64.  Not  in  position  to  claim  property  as 
his  own  or  dispute  title  of  testator,  or  ob- 
ject to  disposition  of  proceeds  of  insurance 
policy   which   was   dr^awn   so  as   to  give   de-  ■ 
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pr^erve  the  estate,  pay  the  debts  of  deceased  and  the  expenses  of  administration 
and  put  the  estate  in  condition  for  distribution  to  those  entitled  to  it.*=  The 
only  pecuniary  interest  which  they  have  therein  is  the  amount  of  their  commis- 
sions.^"  The  acts  of  a  representative  in  his  individual  capacity  do  not  affect  his 
rights  as  representative." 

The  powers  of  a  special  administrator  are  limited  to  those  necessary  to  collect 
and  preserve  the  estate  for  the  executor  or  administrator  to  be  regularly  appointed."" 

A  secondary  administrator  takes  the  place  of  the  original  representative/" 
and  may  do  only  such  things  as  are  necessary  to  complete  the  administration.'"' 
A  judgment  against  an  administrator  in  the  state  of  domicile  is  a  bar  to  an 
action  by  ancillary  representatives  in  the  state  of  their  appointment  against  the 
same  defendant  on  the  same  cause  of  action.'^^ 

Acts  which  are  ministerial  or  mechanical  may  be  committed  by  the  adminis- 
trator to  an  agent/"  but  not  matters  involving  the  exercise  of  his  discretion.'^^ 


cedent  a  right  to  dispose  of  them  by  wiU. 
Succession  of  Henderson   [La.]   36  So.   904. 

6S.  Not  to  make  payments  of  legacies, 
etc.  In  re  Willey's  Estate,  140  Cal.  238,  73 
P.  998.  To  take  possession  of  tlie  personalty 
of  the  deceased,  to  collect  the  debts  due  him, 
to  sell  so  much  of  the  personalty  as  may  be 
necessary  to  pay  the  debts,  pecuniary  lega- 
cies and  expenses  of  administration,  and  to 
distribute  the  residue  of  the  assets  to  the 
persons  entitled  to  them  under  the  will. 
Jones  V.  Probate  Court  [R.  I.]  65  A.  881.  To 
preserve  estate  for  heirs  and  creditors.  In 
re  Wood's  Estate  [Cal.]  77  P.  481.  To  take 
possession  of,  settle  and  distribute  the  es- 
tate. All  that  legatees  have  a  right  to  ex- 
pect, so  far  as  specific  legacies  of  stock  are 
concerned,  is  a  delivery  of  such  stock  to 
them  or  their  assigns  on  settlement  of  the 
estate.  O'Neile  v.  Ternes,  32  Wash.  528,  73 
P.  692. 

eo.  Missouri  supreme  court  has  no  juris- 
diction of  appeal  in  mandamus  proceedings 
to  compel  appointment  of  one  of  the  relators 
as  administrator  of  a  nonresident  decedent, 
where  amount  of  his  commissions,  if  ap- 
pointed, would  not  equal  the  jurisdictional 
amount.  Amount  relators  will  receive  as 
devisees  immaterial,  as  they  will  get  that 
in  any  event.  State  v.  Guinotte  [Mo.]  79  S. 
W.  166. 

67.  The  fact  that  the  widow  consented  to 
the  acts  of  intestate's  father  In  taking  pos- 
session of  the  estate  did  not  estop  her  from 
afterwards  suing  as  administratrix  to  charge 
him  as  executor  de  son  tort.  Loss  cannot 
be  taken  from  her  individual  share  in  such 
action  at  law  by  way  of  counterclaim. 
Remedy  is  in  equity.  Rohn  v.  Rohn,  204  111. 
184,  68  N.  B.  369. 

68.  Mont.  Code  Civ.  Proc.  §  2500.  In  re 
Ford's  Estate  [Mont.]  74  P.  735.  Has  no  au- 
thority without  a  showing  made  to  the  pro- 
bate court  of  necessity  under  existing  exi- 
gencies to  pay  taxes  on  realty.  Not  en- 
titled to  allowance  for  taxes  paid  on  land 
afterwards  sold  under  mortgage  foreclosure 
and  lost  to  estate.  Appeal  of  MoAlpine 
[Minn.]   100  N.  W.  233. 

69.  A  judjjment  recovered  by  an  adminis- 
trator in  chief  is  conclusive  upon  an  admin- 
istrator de  bonis  non  of  the  same  estate 
subsequently  appointed,  and  cannot  be  col- 
laterally attacked  by  him.  On  ground  that 
Jt  was  obtained  by  fraud  and  collusion.     Ac- 


tion for  wrongful  death  of  intestate.  Logan 
V.  Central  Iron  &  Coal  Co.,  139  Ala.  548,  36 
So.    729. 

70.  ■  Administrator  d.  b.  n.  can  act  only 
as  to  things  not  yet  administered.  McCreery 
V.  First  Nat.  Bank  [W.  Va.]  47  S.  B.  890.  A 
complaint  alleging  that  an  executor  had 
managed  an  estate  as  such  until  his  death 
and  had  never  separated  or  set  apart  the  in- 
come from  the  body  of  the  estate  sufficiently 
shows  that  he  had  not  bo  far  executed  his 
trust  that  the  money  and  securities  had 
ceased  to  belong  to  the  estate  and  that  an 
administrator  de  bonis  non  could  not  main- 
tain an  action  against  persons  wrongfully 
converting  such  property.  Weaver  v.  Meyer. 
32  Ind.  App.  587,  70  N.  E.  409.  In  an  action 
by  an  administrator  de  bonfs  non  to  recover 
property  belonging  to  the  estate  which  the 
widow  had  wrongfully  conveyed  to  defend- 
ants, the  record  of  a  suit  in  which  her  de- 
ceased son  had  secured  a  divorce  and  in 
which  the  legitimacy  of  his  child  had  been 
determined  was  admissible  for  the  purpose 
of  explaining  the  widow's  action,  as  an  at- 
tempt to  prevent  such  child  from  inheriting 
from  testator.     Id. 

Tl.  Baldwin  v.  Rice,  44  Misc.  64,  89  N.  T. 
S.   738. 

72.  Rice  v.  Conwlll  [Tex.  Civ.  App.]  80  S. 
W.  393.  An  independent  executor  may  em- 
ploy an  agent  to  sell  realty  and  pay  him  an 
agreed  commission  therefor.  Dyer  v.  Win- 
ston [Tex.  Civ.  App.]  77  S.  W.  227.  Evi- 
dence held  sufficient  to  sustain  finding  that 
son  was  carrying  on  business  on  his  own 
account  with  consent  of  executrix  and  not 
as  her  agent.  Question  whether  she  was 
estopped  by  her  conduct  to  deny  that  he 
was  her  agent  held  for  jury.  American  Tube 
Works  v.  Tucker,  185  Mass.  236,  70  N.  E.  59. 

73.  Rice  V.  Conwlll  [Tex.  Civ.  App.]  80  S. 
W.  393.  An  Independent  executor  cannot 
delegate  to  an  agent  a  discretion  as  to  the 
terms  of  sale  of  realty  (Dyer  v.  Winston 
[Tex.  Civ.  App.]  77  S.  W.  227),  or  give  him 
authority  to  agree  at  his  discretion  with  a 
subagent  as  to  the  commission  the  lattei 
shall  receive.  As  against  special  exception, 
petition  held  not  to  show  that  agent  had 
authority  to  make  agreement  with  subagent 
as  to  latter's  commission.  Executrix  could 
authorize  agent  to  sign  agreement  for 
amount  fixed  by  her  or  ratify  agreement 
after  he  had  made  it  (Id.). 
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An  adtainistrator  cannot  ratify  acts  of  an.  agent  which  he  himself  had  no  author- 
ity to  do.'* 

Admissions  of  administrators  in  regard  to  the  estate  made  while  performing 
their  duties  as  such  are  admissible  against  the  estate,  though  not  conclusive  on  it." 
The  same  rule  applies  to  their  acts  in  omitting  property  from  the  inventory.'" 

Where  the  wiU  provides  for  the  administration  of  a  trust  fund  without  speci- 
fying who  shall  act  as  trustee,  the  executor  becomes  the  trustee.''  If  the  will 
gives  him  the  powers  and  duties  appropriate  to  the  office,  he  will  be  regarded  as 
a  trustee  in  executing  them  and  not  as  an  executor.'*  In  such  case  he  occupies 
a  double  capacity  and  his  powers  in  relation  to  each  are  distinct.'"  His  duties 
as  executor  are  primary  to  those  as  trustee,  and  if  he  exercises  the  latter  inoppor- 
tunely, he  is  liable  for  losses  to  creditors  resulting  therefrom.'" 

The  reversal  of  a  decree  admitting  a  wiU  to  probate  operates  to  destroy  the 
authority  of  executors  acting  under  letters  testamentary,  unless  by  express  order 
of  the  court." 

The  personal  representative  of  a  deceased  administrator  does  not  take  and 
administer  his  trust,  but  proceeds  at  once  to  settle  his  account,  and  pay  over  the 
balance  in  his  hands  to  his  successor.'" 

(§4)  B.  Contracts,  conveyances,  charges  and  investments.^^ — Ordinarily  ex- 
ecutors and  administrators  cannot  bind  the  estate  by  their  executory  contracts  based 
upon  a  new  and  independent  consideration,  even  though  made  in  the  interest  and 
for  the  benefit  of  the  estate,**  but  this  rule  does  not  prevent  the  recovery  from 
them  as  such  of  funds  received  by  them  in  their  official  capacity,  in  pursuance  of 
a  contract  which  they  did  not  perform,  and  of  which  the  estate  had  the  benefit.*^ 


74.  Rice  v.  ConwlU  [Tex.  Civ.  App.]  80  S. 
W.  393. 

75.  Of  one  of  two  administrators  as  to 
ownership  of  property  found  in  possession 
of  deceased.  Grouse  v.  Judson,  84  N.  T.  S. 
755 

7«.    Grouse  v.  Judson,   84  N.   T.  S.  766. 

77.  Executor,  as  such,  handles  the  funds 
and  administers  trust  as  directed  by  the  will. 
Marshall  v.  Myers,  96  Mo.  App.  643,  70  S.  W. 
927. 

78.  Jones  v.  Probate  Court  [R.  I.]  55  A. 
881;  Jewett  v.  Schmidt,  83  App.  Div.  276,  82 
N.  T.  S.  49.  Upon  the  death  of  a  testamen- 
tary trustee,  the  supreme  court  should  ap- 
point some  person  as  its  representative  to 
carry  out  the  terms  of  the  trust.  N.  T.  Laws 
1896,  c.  547,  caniot  appoint  trustee.  Jewett 
V.  Schmidt,  83  App.  Dlv.   276,  82  N.  T.   S.   49. 

70.  Held  that  executor  who  was  also  trus- 
tee could  In  latter  capacity,  sell  note,  the 
income  of  which  had  been  bequeathed. 
Marshall  v.  Myers,  96  Mo.  App.  643,  70  S.  W. 
927;  Currier  v.  Johnson  [Colo.  App.]  73  P. 
882.  As  to  the  rights,  duties  and  liabilities 
of  testamentary  trustees,  see  Trusts,  2  Curr. 
L.  1924. 

80.  Marshall  v.  Myers,  96  Mo.  App.  643,  70 
S.  W.  927.  „     ,  ,     , 

81.  Code  Civ.  Proc.  S  2582.  In  re  Hopkins 
Will,  41  Misc.  83,  83  N.  Y.  S.  890. 

82.  Should  be  an  accounting  as  of  the 
date  of  his  death.  Walworth's  Estate  v. 
Bartholomew's  Estate  [Vt.]  56  A.  101. 

83.  See  1  Curr.  1..  1094. 

84.  Carideo  v.  Austin,  88  App.  Dlv.  35,  84 
N  T.  S.  777;  Painter  v.  Kaiser  [Nev.]  76  P. 
747  Notes  with  the  abbreviation  "Ex."  fol- 
lowing the  signature  are  the^personal  obli^ 
eations    of    the    maker. 


Sutherland    v.    St. 


Lawrence  Co.,  42  Misc.  38,  85  Jl.  T.  S.  696. 
An  executor  who,  without  authority  under 
the  will,  executes  an  oil  and  gas  lease  of 
lands  belonging  to  the  estate  after  having 
individually  acquired  the  interest  of  one  of 
the  legatees  In  such  lands,  and  who  there- 
after acquires  the  interest  of  another  lega- 
tee, held,  in  an  action  for  partition,  estop- 
ped from  denying  that  his  interest  was  sub- 
ject to  such  lease.  Lanyon  Zinc  Co.  v.  Free- 
man [Kan.]  75  P.  995.  Agreement  to  pay 
claims  due  from  estate  to  third  party  to 
whom  It  had  been  assigned  renders  admin- 
istratrix liable  individually  to  amount  of 
assets  in  her  hands.  Carpenter  v.  Lindauer 
[N.  M.]  78  P.  57.  An  executor  cannot  im- 
pose liability  on  the  estate  by  making  a 
promissory  note.  Renewal  notes  do  not  cre- 
ate new  obligation  against  estate  though 
maker  intended  to  execute  them  in  capacity 
of  executor.  Bank  of  Montreal  v.  Buchanan, 
32  Wash.  480,  73  P.  482.  Executor  of  estate, 
the  principal  assets  of  which  are  notes  pay- 
a:ble  to  decedent's  widow,  on  which  he  is 
personally  liable,  for  the  purpose  of  pro- 
tecting him  may  pay  his  own  money  to  his 
surety  and  stipulate  with  him  for  Its  repay- 
ment to  the  executor  upon  death  of  deced- 
ent's widow.  Brown's  Bx'r  v.  Dunn's  Es- 
tate, 75  Vt.  264,  55  A.  364.  If  contract  was 
with  reference  to  notes  being  assets  of  es- 
tate and  executor's  liability  to  account,  as 
such,  for  them,  the  question  whether  they 
belonged  to  estate  or  widow  and  whether 
money  paid  to  third  person  was  assets  of  es- 
tate before  its  payment  to  him  was  Imma- 
terial for  purpose  of  determining  surety's 
liability  to  estate.    Id. 

85.     Liable    for   money   paid   them   as   part 
of   purchase   price   of   realty   under   contract 
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Liabilities  contracted  by  them  for  services  or  otherwise  are  their  personal  liabili- 
ties and  not  claims  against  the  estate,*'  and  the  persons  contracting  with  them 
must  look  to  them  alone  for  their  compensation.'^  Biit  where  the  representative 
is  a  nonresident,  the  person  rendering  the  services  niay  proceed  in  equity  against 
the  property  of  decedent  ia  the  state  without  first  exhausting  his  legal  remedies 
against  the  executor.*'  Disbursements  made  by  reason  thereof,  when  reasonable 
in  amount  and  for  necessary  services,  will  constitute  a  charge  in  favor  of  the  rep- 
resentative against  the  estate,'"  but  the  probate  court  has  no  jurisdiction  to  ad- 
judicate between  the  personal  representative  and  the  claimant.""  An  administrator 
is  not  personally  liable  on  a  mortgage  and  notes  secured  thereby,  executed  by  him 
in  his  representative  capacity  on  the  realty  of  decedent,  under  order  of  the  court 
and  for  the  purpose  of  paying  decedent's  debts.'^ 

A  special  administrator  has  no  authority  to  make  contracts  which  will  inter- 
fere with  or  prejudice  the  duties  or  powers  of  the  general  administrator,  to  be 
thereafter  appointed,  or  incumber  the  rights  and  privileges  of  the  heirs  or  bene- 
ficiaries.'* 

The  court  Tvill  not  by  injunction  aid  an  administrator  in  completing  a  con- 
tract of  his  intestate  imless  his  right  to  do  so  is  clearly  established." 


not  carried  out  because  of  defective  title,  but 
not  for  sum  paid  by  purchaser  for  examina- 
tion of  title.  Carideo  v.  Austin,  88  App.  Dlv. 
35,  84  N.  T.  S.  777. 

86.  Estate  not  liable  for  services  rendered 
administrator  by  attorney.  Clark  v.  Sayre, 
122  Iowa,  591,  98  N.  W.  484.  Wliether  he 
will  be  reimbursed  Is  question  for  probate 
court  on  settlement  of  estate.  Executrix 
personally  liable  on  contract  made  by  her 
before  appointment  whereby,  for  purpose  of 
settling  disputes,  she  agreed  when  appoint- 
ed to  make  certain  payments  out  of  funds 
of  estate  to  heirs  and  distributees.  One 
for  whose  benefit  contract  was  made  and 
partly  executed  could  maintain  action  there- 
on, though  not  a  party  thereto.  Painter  v. 
Kaiser  [Nev.]  76  P.  747. 

87.  Attorney  and  administrator.  In  re 
Kruger's  Estate,  143  Cal.  141,  76  P.  891.  Or- 
dinarily one  employed  in  any  capacity  by  an 
executor  must  look  to  the  person  employing 
him  for  compensation,  and  has  no  lien  on 
the  property  being  administered.  Gates  v. 
McClenahan  [Iowa]  100  N.  W.  479.  Under 
contract  made  by  heirs  and  administrator 
with  agent  to  sell  realty  for  fixed  commis- 
sion the  latter  has  no  claim  against  the  es- 
tate. Ex  parte  Simmons  [S.  C]  48  S.  E.  279. 
Attorneys  for  administrator  not  creditors 
of  estate.  In  re  Sawyer's  Estate  [Iowa]  100 
N  W.  484.  Representative  should  pay  them 
and  claim  credit  therefor  In  her  account. 
Vaughn  v.  Walsh  [Wis.]  100  N.  W.  840; 
Smith  v.  Rhodes,  68  Ohio  St.  500,  68  N.  E.  7; 
Stephens  v.  Cassity  [Mo.  App.]  77  S.  W.  1089. 
AUowance  must  be  made  to  representative 
and  not  to  attorney,  though  latter  agreed  to 
accept  amount  allowed  by  court.  He  has  no 
claim  against  estate,  and  is  not  a  party  in- 
terested in  allowance  of  accounts  so  as  to 
be  entitled  to  file  exceptions  thereto.  In  re 
Kruger's  Estate,  143  Cal.  141,  76  P.  891.  In 
New  York,  an  attorney  has  a  lien  on  the  es- 
tate for  services  rendered  to  the  executor  in 
the  surrogate's  court.  Code  Civ.  Proo.  §  66, 
as  amended  In  1899.  Part  of  expenses  of  ad- 
ministration.    In   re   Crough's  Estate,   84   N. 


T.   S.   936.     See,   also,  In  re  Crouch's  Estate, 
44  Misc.  485,  89  N.  T.  S.  465. 

88.  Attorneys  rendering  services  for  for- 
eign executors  In  recovery  of  land  in  Iowa 
entitled  to  recover  fees  from  land.  Fact 
that  executors  were  also  appointed  to  admin- 
ister estate  In  Iowa  by  courts  of  that  state. 
Immaterial.  Gates  v.  McClenahan  [Iowa]  100 
N.  W.  479. 

89.  Clark  v.  Sayre,  122  Iowa,  691,  98  N.  W. 
484.  An  allowance  should  not  be  made  di- 
rectly to  the  persons  rendering  services  to 
the  administrator,  but  It  should  be  made  to 
the  latter  as  for  expenses  Incurred  by  him. 
In  re  Wlllard's  Estate,  139  Cal.  501,  73  P. 
240.  The  probate  courts  alone  have  Juris- 
diction to  adjudicate  such  matters  on  set- 
tlement made  with  the  representative.  Mo. 
Rev.  St.  1899,  §  223.  The  statute  giving  the 
circuit  court  jurisdiction  to  establish  de- 
mands against  the  estates  of  decedents  (Id. 
§  191)  does  not  authorize  it  to  adjust  claims 
of  representatives  for  services  and  expenses 
against  the  estate.  Stephens  v.  Cassity  [Mo. 
App.]  77  S.  W.  1089.  Attorney's  fees  cannot 
be  recovered  in  action  against  executor  un- 
til so  allowed.     Id.     See  post,  5  9  D. 

90.  Iowa  Code  1897,  §§  3347,  3415,  do  not 
change  these  rules.  Clark  v.  Sayre,  122 
Iowa,  591,   98  N.  W.  484. 

91.  Purchasers  of  notes,  showing  on  their 
face  that  they  were  executed  In  representa- 
tive capacity,  could  not  claim  that  they  re- 
lied on  administrator's  personal  liability. 
Wisconsin  Trust  Co.  v.  Chapman  [Wis.]  99 
N.   W.    341. 

92.  Appointed  under  Minn.  Gen.  St.  1904,  S 
4484.  Cannot  enter  Into  contract  with  third 
party  to  protect  property  from  trespassers 
or  to  sell  land,  to  continue  for  a  number  of 
years  beyond  probable  duration  of  his  au- 
thority. Appeal  of  MoAlplne  [Minn.]  100  N. 
W.  233. 

93.  Defendant's  right  to  collect  rent  for 
pianos  held  not  taken  away  by  fact  that 
complainant's  Intestate  had  right  to  commisr 
sion  on  amount  collected.  Ivins  v.  Jacob 
[N.  J.  Eq.]    68  A.   941. 
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An  executor  or  administrator,  in  the  absence  of  authority  therefor,  is  not  per- 
mitted to  use  any  part  of  the  estate  in  trade  or  manufacturing,  or  in  stock  specu- 
lation, or  other  business  venture  whereby  the  trust  fund  is  put  at  hazard.®*  His 
doing  so  is  a  breach  of  trust  rendering  him  personally  liable  for  resulting  losses, 
while  incapable  of  sharing  in  accruing  gains.^"  It  is  his  duty  to  settle  speculative 
accounts  of  deceased  within  a  reasonable  time." 

In  the  absence  of  a  statute"'  or  a  provision  in  the  will  directing  him  to  do 
so,  he  has  no  authority  to  continue  a  business  in  which  decedent  was  engaged  at 
the  time  of  his  death."'  Ancillary  administrators,  within  the  state  in  which  they 
are  appointedj  have  the  same  rights  in  this  regard  as  a  regular  representative  would 
have."®  Beneficiaries  cannot  prevent  the  execution  of  a  direction  to  continue  a 
business  on  the  ground  that  such  action  may  put  the  fund  to  the  hazard  incident 
to  any  trade  venture.^  A  minor  heir  is  not  bound  by  the  action  of  an  adminis- 
trator in  continuing  a  commercial  business  with  no  other  authority  than  the  con- 
sent of  the  other  heirs.^ 

Conveyances. — The  deed  of  an  executor  who  is  not  authorized  to  make  a  sale, 
either  by  will  or  by  the  probate  court,  passes  no  title.'  It  is  no  valid  objection  to 
an  administrator's  deed  that  the  land  was  not  included  in  the  original  inventory 
of  the  estate.*  The  deed  should  recite  the  authority  of  the  representative."  A 
deed  from  one  only  of  two  executors,  when  both  have  qualified  and  are  acting,  is 
void.*    Parties  taking  a  mortgage  made  by  an  executor  on  realty  belonging  to  the 


94,  85.  Matthews  v.  Sheehan,  76  Conn. 
6B4.  67  A.  694. 

96.  Administrators  held  not  to  have  set- 
tled speculative  accounts  with  stock  brokers 
within  a  reasonable  time.  Matthews  v. 
Sheehan,   76  Conn.   654,   57  A.   694. 

97.  Statutes  authorizing  him  to  continue 
the  business  do  not  give  him  authority  to  con- 
tinue a  partnership  of  which  decedent  was 
a  member  [Tex.  Rev.  St.  1895,  art.  1984]. 
Altgelt  V.  Sullivan  &  Co.  [Tex.  Civ.  App.]  79 
S.  W.  333.  Independent  executor  may  carry 
on  business  when  will  says  nothing  In  re- 
gard to  the  matter.  Altgelt  v.  Alamo  Nat. 
Bank  [Tex.  Civ.  App.]  79  S.  "W.  582.  This 
section  embraces  a  mercantile  business. 
Persons  furnishing  money  for  carrying  on 
such  business  may  establish  their  claims 
therefor  against  the  estate.  It  is  not  in- 
cumbent on  them  to  see  ~  that  money  Is  used 
for  that  purpose  or  to  inquire  whether 
business  was  being  conducted  at  a  loss.  Id. 
An  independent  executor  having  authority 
to  carry  on  such  business  has  power  to  do 
everything  necessary  for  that  purpose.  May 
borrow  money  and  execute  notes  bearing  in- 
terest and  providing  for  attorney's  fees  In 
case  they  are  not  paid,  and  Issue  renewal 
notes  therefor.  Id.  Where  the  executor  has 
power  to  incur  debts  In  respect  to  the  as- 
sets of  the  estate,  the  fact  that  some  one 
may  have  a  remote  claim  of  title  in  or  to 
the  property  cannot  defeat  debts  which  he 
sees  fit  to  contract  In  the  course  of  his  ad- 
ministration.    Id. 

98.  Guaranty  required  by  will  before  tes- 
tator's son  should  be  allowed  to  carry  on 
certain  business  bequeathed  to  him  held  to 
be  for  benefit  of  beneficiaries  and  not  to 
give  one  dealing  with  him  right  of  action 
against  executrix  for  permitting  him  to 
take  charge  of  such  business  before  giving 
guaranty.  American  Tube  "Works  v.  Tuck- 
er,  185   Mass.    236,   70   N.   B.   69.     Where   de- 


cedent's attorney  in  fact,  who  was  also  one 
of  his  executors,  continued  the  business  un- 
der a  power  from  the  other  executors,  though 
not  authorized  to  do  so  by  will,  the  execu- 
tors were  personally  liable  for  money  bor- 
rowed by  him  In  goor  faith  and  used  to  pay 
debts  Incurred  in  such  business.  Howe  v. 
Richardson   [Mass.]    71  N.  B.   543. 

99.  An  ancillary  administrator  has  all  the 
powers  with  respect  to  a  partnership  of 
which  decedent  was  a  member  which  are 
devolved  on  the  representatives  of  deceased 
by  the  articles  of  co-partnership.  Where  he 
has  right  to  purchase  interest  of  surviving 
partner,  he  has  a  right  to  an  accounting  of 
the  business  from  the  date  of  the  last  ac- 
count rendered  by  the  survivor  to  the  heirs 
and  approved  by  them.  Egan  v.  Wirth  [R. 
I.]  58  A.  987. 

1.  Thorn  v.  De  Breteull,  86  App.  Dlv.  405, 
83  N.  T.  S.  849. 

2.  Succession  of  Wlemann,  112  La.  293,  36 
So.  354.  As  to  him  the  administrator  Is,  on 
accounting,  entitled  to  be  credited  only  with 
such  disbursements  as  should  have  been 
made  and  incurred  If  he  had  settled  the  suc- 
cession according  to  law.  Id.  Minors  not 
estopped  to  hold  him  and  his  sureties  liable 
for  the  consequences  by  reason  of  their  con- 
sent. Wlemann  v.  Malnegra,  112  La.  305,  36 
So.   358. 

3.  Demaris  v.  Barker,  33  Wash.  200,  74  P. 
362. 

4.  Presumption  Is  that  supplemental  In- 
ventory was  filed.  Jamison  v.  Dooley  [Tex. 
Civ.  App.]   79  S.  W.  91. 

B.  A  deed  to  land  reciting  authority  to 
transfer  "securities"  is  void  on  its  face. 
Pratt  V.  Worrell  [N.  J.  Eq.]  57  A.  450.  Ex- 
ecutor's deed  held  sufficient  as  execution  of 
power  of  sale  given  him  by  will,  he  having  ' 
no  Individual  Interest  in  the  property.  Car- 
penter V.  Webb  [Del.  Super.]  55  A.  1011. 

6.     Limitations    begin   to    run    against   ac- 
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estate,  with  knowledge  that  the  executor  is  acting  wrongfully  and  does  not  intend 
that  the  estate  shall  in  any  way  benefit  by  the  transaction,  cannot  enforce  it  against 
the  estate.^  An  administrator  cannot  subject  the  estate  in  his  charge  to  a  judg- 
ment for  damages  suffered  through  any  false  representations  which  he  may  have 
made  while  acting  in  his  behalf.*  In  such  case  the  remedy  is  against  him  per- 
sonally.* 

Investments. — There  can  be  no  change  in  an  investment  directed  by  the  will 
except  with  the  consent  of  all  parties  interested.^"  Statutes  in  some  states  pro- 
vide the  class  of  securities  in  which  the  funds  of  the  estate  should  be  invested.^^ 
In  such  cases,  the  representative  should,  within  a  reasonable  time,  m  the  absence 
of  anything  to  the  contrary  in  the  will,  sell  securities  and  reinvest  the  proceeds  in 
those  designated.^" 

An  executor  who  is  directed  by  the  will  to  invest  a  fund  for  the  benefit  of  the 
estate  is  not  relieved  from  liability  by  a  return  of  the  principal  thereof  without 
accounting  for  his  failure  to  realize  a  profit  on  the  investment.^^  The  retention 
of  funds  by  an  administrator  for  his  own  use  will  not  be  treated  as  an  investment 
of  them  under  the  terms  of  the  will,  so  as  to  relieve  him  from  liability  therefor  as 
administrator,  without  a  specific  order  of  the  court  to  that  effect. '^* 

In  some  states,  the  court  has  power  to  order  a  sale  of  securities  in  danger  of 
depreciation  and  a  reinvestment  of  the  proceeds.^' 

(§4)  C.  Title,  interest  or  right  in  decedenfs  pi-operty.^" — ^An  executor  or 
administrator  has  only  such  interest  in  property  under  his  control  as  decedent  had.^^ 

The  legal  title  to  personalty  goes  to  the  executor  or  administrator.^*  He  may 
sell  the  same  or  mortgage  or  pledge  it  to  raise  money  or  secure  debts,^*  and  a  trans- 


tion  by  executors  to  recover  possession  at 
once.  Brown  v.  Doherty,  93  App.  Dlv.  190, 
87  N.  T.   S.   563. 

7.  Persons  entering  Into  partnership  with 
executor  and  advancing  money  for  the  un- 
dertaking on  security  of  mortgage  executed 
by  him  on  trust  estate,  knowledge  of  fraud 
not  imputed  to  corporation  of  which  mort- 
gagees were  officers  so  as  to  render  mort- 
gage invalid  In  its  hands.  Camden  Safe  De- 
posit &  Trust  Co.  V.  Lord  [N.  J.  Eq.]  58  A. 
SOT. 

S.  Sale  of  land  alleged  to  have  been  made 
through  false  representations  of  administra- 
tor.    Andrews  v.  Piatt  [Conn.]  68  A.   458. 

9.  Andrews   v.  Flatt   [Conn.]   58  A.   458. 

10.  Thorn  v.  De  Breteull,  86  App.  Dlv. 
405,   83  N.  Y.  S.  849. 

11.  In  re  New  Tork  Life  Ins.  &  Trust  Co., 
86  App.  Dlv.   247,   83  N.  Y.  S.   883. 

12.  Executor  not  liable  for  loss  of  prof- 
Its  due  to  the  fact  that  he  sold  stocks  at  a 
time  when  war  was  liable  to  depreciate  all 
classes  of  securities  and  Invested  proceeds 
m  government  bonds.  In  re  New  York  Life 
Ins.  &  Trust  Co.,  86  App.  Dlv.  247,  83  N.  Y. 
Q    S83 

'is.     Cheever    v.    BUis    [Mich.]     9«    N.    "W. 

10S7. 

14.  Fact  that  lower  court  approved  set- 
ting aside  of  fund  for  payment  of  annuities 
does  not  release  administrator  or  sureties, 
where  such  fund  was,  in  fact,  never  set 
apart  or  invested  and  no  speoiflo  investment 
was  approved.  EUyson  v.  Lord  [Iowa]  99  N. 
W.  582. 

15.  In  Ohio,  the  probate  court  has  power 
to  order  the  sale  by  an  administratrix  with 
will  annexed,  of  securities  in  danger  of  de- 


preciation and  reinvestment  of  the  proceeds 
therefrom.  Guthrie  v.  Cincinnati  Gas  & 
Bleo.  Co.,   2  Ohio  N.  P.    (N.   S.)    117. 

16.  See  1  Curr.  L.  1095. 

17.  Mortgagor  conveyed  property  to 
mortgagee  by  deed,  reciting  that  two  titles 
were  not  to  merge,  but  that  mortgage  was 
to  be  held  as  protection  to  the  title.  Mort- 
gagee devised  title  subject  to  her  debts  and 
funeral  expenses.  Held,  that  her  executor 
could  not  foreclose  mortgage  to  obtain 
money  to  pay  debt.  Coon  v.  Smith,  43  Misc. 
112,  88  N.  Y.  S.  261. 

18.  Title  comes  to  legatee  or  distributee 
through  him.  Weaver  v.  Meyer,  32  Ind.  App. 
587,  70  N.  E.  409.  See  Descent  and  Distribu- 
tion, §  3,  S  Curr.  L.  1081.  Byers  v.  Weeks 
[Mo.  App.]  79  S.  W.  486;  McCreery  v.  First 
Nat.  Bank  [W.  Va.]  47  S.  E.  890.  Choses 
in  action.  Logan  v.  Central  Iron  &  Coal  Co., 
139  Ala.  548,  36  So.  729.  Title  suspended  un- 
til the  appointment  and  qualification  of  a 
personal  representative.  McKenney  v.  Mlna- 
han,  119  Wis.  651,  97  N.  W.  489.  Personal 
property  of  deceased  persons,  not  distrib- 
uted and  in  the  hands  of  executors  or  ad- 
ministrators, should  be  assessed  to  such  ex- 
ecutors or  administrators  [Rev.  St.  Me.  c. 
16,  §  14,  par.  8].  Inhabitants  of  Eliot  v. 
Prime,  98  Me.  48,  56  A.  207.  A  sole  admin- 
istrator is  entitled  to  the  possession  of  all 
decedent's  personalty.  Freese  v.  Hibernia 
Sav.  &  Loan  Soc,  139  Cal.  392,  73  P.  172. 
Heir  has  no  right  to  collect  or  dispose  of 
choses  in  action.  Bishop  v.  Matney,  25  Ky. 
L.  H.  1777,  78  S.  W.  856. 

19.  McCreery  v.  First  Nat.  Bank  [W.  Va.] 
47  S.  E.  890.  The  California  Code  (Code  Civ. 
Proc.  §  1524),  giving  executors  and  adminis- 
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fer  from  him  in  due  course  of  law  is  necessary  to  pass  the  title  to  another."  A 
bona  fide  purchaser  for  value  and  without  notice  acquires  a  good  title,  though  the 
representative  intends  to  and  actually  does  convert  the  proceeds  to  his  own  use." 
The  representative's  title  is  not  absolute,  however,  but  he  holds  merely  as  trustee 
for  the  creditors  and  distributees,  and  after  the  payment  of  debts,  the  residue  de- 
scends to  the  heirs  at  law."  The  presumption  is  that  representatives  have  acted 
legally  and  in  good  faith,"*  and  that  sales  of  personalty  made  by  them  were  ordered 
and  approved  by  the  proper  court.^*  Trust  powers  for  minors  do  not  pass  to  the 
minor  or  his  guardian.'"' 

§  5.  The  property;  its  collection,  management,  and  disposal  hy  personal 
representatives.  A.  Assets}^ — Ordinarily  realty  passes  to  the  heirs  or  devisees, 
subject  only  to  the  right  of  the  probate  court  to  order  a  sale  thereof  for  the  pur- 
poses fixed  by  statute,  and  the  representative  has  no  interest  therein.^^    By  stat- 


trators  power  to  sell  Interests  In  personal 
property  pledged  In  certain  cases,  merely 
gives  them  a  right  to  sell  It  subject  to  the 
interest  of  the  pledgee,  and  does  not  affect 
the  right  of  the  latter  to  sell  it  upon  de- 
mand and  notice.  Bell  v.  Mills  [C.  C.  A.] 
123  F.   24. 

20.  Heir  seeking  to  recover  personalty 
must  show  such  transfer.  Maxim  "All  things 
are  presumed  to  have  been  rightly  and  reg- 
ularly done  until  the  contrary  is  shown" 
does  not  apply.  McKenney  v.  Minahan,  119 
Wis.  651,  97  N.  W.  489.  Failure  to  plead 
such  transfer  is  a  defect  going  to  the  cause 
of  action  and  can  be  raised  at  any  time. 
Cannot  be  reached  by  demurrer  for  want  of 
legal  capacity  to  sue  or  defect  of  parties 
plaintiff.     Id. 

31.  Certificates  of  bank  stock  reissued  in 
name  of  executor  and  pledged  as  collateral 
for  notes  made  by  him  in  due  course  of  ad- 
ministration cannot  be  recovered  by  the  ad- 
ministrator d.  b.  n.  c.  t.  a.  McCreery  v. 
First  Nat.   Bank   [W.  Va.]   47  S.  B.  890. 

22.  Byers  v.  Weeks  [Mo.  App.]  79  S.  W. 
485.  Newly  discovered  assets  of  the  estate 
are  a  trust  fund  in  the  hand  of  an  adminis- 
trator for  the  payment  of  the  debts  and 
costs  of  administration  and  do  not  descend 
to  the  heirs  until  such  payment  has  been 
made.  Heirs  cannot  prosecute  action  to 
recover  them  in  their  individual  capacity 
until  such  claims  have  been  paid,  where  es- 
tate Is  insolvent.  Sharp  v.  Citizens'  Bank  of 
Stanton  [Neb.]  98  N.  W.  50.  Hence  the 
heirs  at  law  of  a  deceased  partner  may  In 
their  own  names  compel  an  accounting  by 
the  surviving  partner  who  has  failed  to  ad- 
minister the  partnership  estate,  where  de- 
cedent's administrator  has  received  his  final 
discharge  without  doing  so  and  there  is  no 
authority  for  the  appointment  of  an  admin- 
istrator de  bonis  non.  Byers  v.  Weeks  [Mo. 
App.]  79  S.  W.  485. 

23.  Persons  dealing  with  them  may  as- 
sume so.  McCreery  v.  First  Nat.  Bank  [W. 
Va.]  47  S.  B.  890. 

24.  Presumption  on  appeal  from  an  order 
allowing  the  final  account  of  a  special  ad- 
ministrator, and  in  the  absence  of  a  showing 
to  the  contrary.  In  re  Ford's  Estate  [Mont.] 
74  P.  735.  Complaint  In  action  on  notes  as- 
signed to  plaintiff  by  an  executor  need  not 
allege  that  he  was  authorized  by  probate 
court  to  make  such  assignment.  An  allega- 
tion that  it  was  made  Imports  Its  validity. 
Keen  v.  Brooks   [Colo.  App.]   73  P.  1092. 


25.  Burroughs  v.  Cutter,  98  Me.  178,  56  A. 
649. 

See  general  discussion   of  trust  powers  in 
title  Trusts,  2  Curr.  L.  1924. 

26.  See  1  Curr.  L.   1096. 

27.  See  title  Descent  and  Distribution,  %  Z, 
3  Curr.  L,.  1085.     Griffith  v.  Rudisill  [Ala.]   37 
So.  83.     Has  no  right  to  sell  or  Incumber  It 
except  as  authorized  by  court  under  the  stat- 
ute.    Wisconsin  Trust  Co.  v.  Chapman  [Wis.] 
99  N.  W.  341.     If  he  holds  proceeds  must  ba 
considered  as  doing  so  as  agent  of  the  heirs, 
and   this  will  be  construed   as   their   having 
received    same    within    meaning    of    statute 
making    them    liable    for    decedent's    debts. 
Jones  V.  Comer,   25  Ky.  L.   R.   773,   76   S.   W. 
392.       Rents  accruing  under  lease  by  admin- 
istrator   made    by    order    of    court    to    raise 
money  to  pay  debts  go  to  the  heirs,  though 
land   could  be  sold   to   pay  debts.     Vance  v. 
Vance's   Adm'r,    25   Ky.   Li.    R.    741,    76    S.    W. 
370.      Cannot    recover   treasure    trove   buried 
in  land  belonging  to  testator  and  discovered 
and  removed  by  lessees.     It  goes  to  devisees. 
Burdick   v.    Chesebrough,    94    App.    Div.    532, 
88    N.    Y.    S.    13.      The    administrator    repre- 
sents  only   the   personal   estate    and    cannot, 
by  any  action  of  his,  prejudice  the  rights  of 
the  heirs  In  the  realty.     Action  by  adminis- 
tratrix against  person  In  whose  name  prop- 
erty stood  alleging  fraud  on  ground  that  he 
was  in  fact  trustee  for  decedent  and  praying 
that  If  he  failed  to  convey  to  the  heirs  she 
be  adjudged  a  lien  thereon  for  the  purchase 
money  held   not   a  bar  to   an  action   by   the 
heirs  in  which   they  alleged  same  facts  and 
prayed  that  they  be  adjudged  the  owners  of 
the    land.      Row   v.   Johnston,    25    Ky.    L.    R. 
799,  78  S.  W.  906.     A  probate  court  has  noth- 
ing to  do  with   the  real  estate   of  deceased, 
or    Its    rents,    until    the    proper    legal    steps 
have  been   taken   to   place   such   property   In 
the   hands   of  the   executor  or  administrator 
for    the    necessary    purpose    of    settling    the 
estate.     Not   until    personalty   has    been    ex- 
hausted  in    payment    of   debts   and   legacies, 
except  as  otherwise  directed  by  will.     Jones 
v.  Probate  Court  [R.  I.]  56  A.  881.     The  func- 
tions  of  a   substituted    administrator,    under 
the   statutes   of   New   Jersey    (Laws   1901,   p. 
303),   are  confined  to  the  personal  estate   of 
the    decedent.      Hoagland    v.    Cooper    [N.    J. 
Eq.]   55  A.  705.     Naked  power  of  sale  given 
executor  by  will  does  not  vest  title  in  him. 
Indiana  R.   Co.   v.   Morgan,    162   Ind.    331,    70 
N.  B.  368. 

In   New   York   a   temporary    administrator 
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ute  in  some  states  it  is  made  assets  in  the  hands  of  the  executor  or  adminis- 
trator for  the  payment  of  debts. ^^  In  others  he  has  a  right  to  the  possession 
of  the  realty,  and  may  collect  the  rents  thereof  until  the  debts  are  paid,  and 
the  estate  is  finally  settled.^"  Where  it  is  the  duty  of  the  administrator  to 
administer  realty  as  well  as  personalty,  a  judgment  in  a  suit  brought  by  him  in 
regard  to  the  realty  binds  the  heirs.^" 

At  common  law  an  executor  or  administrator  could  not  redeem  realty  mort- 
gaged by  his  intestate,"  but  this  rule  has  been  changed  by  statute  in  some 
states.'^  Where  he  is  permitted  to  do  so  it  is  not  necessary  for  him  to  take 
out  a  license  to  sell  realty,'^  but  where  no  license  to  sell  real^  for  the  payment 


may  be  authorized  by  the  surrogate  to  do 
any  acts  with  respect  to  the  realty  which 
may,  in  his  opinion,  be  necessary  to  carry 
out  the  provisions  of  the  will  or  to  pre- 
serve the  property,  except  to  sell  It  or  lease 
for  a  longer  period  than  a  year.  Code  Civ. 
Proc.  §  2675.  Supreme  court  will  not.  In 
action  for  partition,  appoint  a  receiver  pen- 
dente Ute  where  surrogate  has  appointed 
temporary  administrator.  Welher  v.  Simon, 
41  Misc.  202,  83  N.  T.  S.  927. 

28.  In  Alabama  lands  are  made  assets  of 
the  estate  for  the  payment  of  debts,  and 
the  representative's  right  to  their  possession 
dominates  that  of  the  heir  [Ala.  Code  1896, 
55  66,  155-158].  Griffith  V.  RudlslU  [Ala.]  37 
So.  83.  The  heir  cannot  resist  his  claim  if 
made  within  one  year  after  the  estate  is 
committed  to  administration.  Id.  If  made 
after  that  time,  the  representative  has  only 
a  prima  facie  right  to  possession.     Id. 

In  Arkansaa  same  rule  prevails.  Hopson 
V.  oxford  [Ark.]  79  S.  W.  1051.  Representa- 
tive is  entitled  to  possession  until  the  debts 
are  paid  and  the  administration  is  closed, 
and  may  maintain  and  defend  ejectment  to 
enforce  such  right.  Heirs  may  not  maintain 
ejectment  before  that  time  against  one  In 
possession  by  consent  of  administrator,  who 
Is  paying  rent  which  Is  treated  by  adminis- 
trator as  assets  for  payment  of  debts.     Id. 

29.  Nebraska  Comp.  St.  1901,  c.  23,  5  202. 
Jackson  v.  O'Rorke  [Neb.]  98  N.  W.  1068. 
Has  no  authority  to  lease  the  lands  of  in- 
testate after  the  payment  of  the  debts  and 
the  final  settlement  of  the  estate.  Heirs 
may  proceed  against  him  as  against  any 
other  trespasser.  Id.  The  interest  of  the 
administrator  o.  t.  a.  extends  only  to  pos- 
session of  the  land  and  the  disposition  of 
the  rents  and  profits  in  settlement  of  the 
estate.     Youngson  v.   Bond   [Neb.]    95  N.  W. 

700.  ,      . 

.  In  Iowa  an  administrator,  as  such,  is  not 
responsible  to  the  heirs  for  rents  collected 
by  hta  (In  re  Pennock's  Estate,  120  Iowa, 
822  98  N  W.  480),  and  in  no  event  is  he 
liable  to  a  widow  for  rents  until  her  dis- 
tributive share  is  set  aside   (Id.). 

In  Minnesota  the  administrator  is  entitled 
to  recover  realty  In  the  possession  of  the 
heir  or  devisee,  pending  the  settlement  of 
the  estate  In  the  probate  f  "Z;*-  Un«  2>^« 
does  so  right  of  possession  is  In  heir  [Gen. 
q?  1894  S  4496].  Kern  v.  Cooper,  91  Minn. 
^l\  97  N  W.  648.  He  need  not  show  that 
such  recovery  Is  necessary  for  the  purpose 
o?  administration,  but  the  burden  is  on  the 
heir  to  show  the  contrary.     Id.  ,„.„»„, 

In  Mtasourl  the  executor  or  adm  nlstrator 
mav  take  possession  of  and  lease  lands  be- 


longing to  the  devisees  or  heirs  -when  or- 
dered to  do  so  by  the  probate  court  for  the 
purpose  of  paying  debts.  Rev.  St.  1899,  § 
130.  Executrix  who  has  not  done  so  can- 
not without  the  devisees'  consent,  collect 
rents  which  the  tenant  has  agreed  to  pay 
them.  Brent  v.  Chipley  [Mo.  App.]  78  S.  W. 
270. 

In  California  the  executor  is  entitled  to 
possession  of  the  realty  until  the  estate  Is 
settled  or  delivered  over  to  the  heirs  or 
devisees  by  order  of  the  court.  Code  Civ. 
Proc.  5  1452.  Entitled  to  possession  after 
death  of  life  tenant  to  whom  decree  had 
given  possession.  Bank  of  Uklah  v.  Rice, 
143  Cal.  265,  76  P.  1020. 

In  Florida  realty  Is  not  assets  but  de- 
scends to  heir  or  devisee  and  remains  In  his 
possession  until  representative  takes  posses- 
sion or  sells  the  same  under  order  of  court 
for  the  payment  of  debts  [Fla.  Rev.  St.  1892, 
§  1917].  Scott  V.  Jenkins  [Pla.]  36  So.  101. 
Order  must  be  pleaded  even  if  it  alone  were 
sufficient  to  render  heirs  unnecessary  par- 
ties to  suit  to  foreclose  mortgage.  Id.  Heirs 
at  law  and  devisees  necessary  parties  to 
suit  to  cancel  conveyances  of  realty  to  de- 
cedent where  will  does  not  vest  the  title 
in  the  executor  and  no  order  has  been  made 
by  a  competent  court  directing  him  to  take 
possession  of  it.  Decree  against  executor 
alone  will  be  reversed.  Steere  v.  Tentlon 
[Pla.]  35  So.  106. 

SO.    Gunn  v.  James  [Ga.]  48  S.  B.  148. 

31.  Survived  to  heirs.  Clark  v.  Seagraves 
[Mass.]    71  N.  E.   813. 

32.  Heirs  and  widow  not  thereby  de,- 
prlved  of  their  right  to  redeem.  Statute 
covers  case  of  absolute  deed  intended  as 
mortgage  [Rev.  Laws,  c.  187,  I  33].  Clark 
V.  Seagraves  [Mass.]  71  N.  B.  813.  A  bill 
may  be  maintained  against  one  as  adminis- 
tratrix to  have  a  deed  absolute  in  form  de- 
clared a  mortgage  and  to  redeem  therefrom 
without  a  previous  trial  In  the  probate  court 
of  the  question  whether  the  deed  belonged 
to  her  Individually  or  in  her  representative 
capacity,  she  being  made  defendant  in  both 
capacities.  May  be  determined  in  suit.  Id. 
Where  the  conveyances  and  assignments 
from  which  a  redemption  is  sought  were 
made  to  an  administrator  individually,  but 
were  for  the  benefit  of  the  estate,  she  must 
account  for  rents  and  profits  accruing  after 
the  death  of  the  Intestate.     Id. 

In  Aiabama  the  executor  may  redeem  for 
purposes  of  administration.  Griffith  v.  Ru- 
dlslU  [Ala.]   37  So.   83. 

33.  Clark  v.  Seagraves  [Mass.]  71  N.  B. 
813. 
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of  debts  is  granted,  the  result  of  such,  redemption  inures  exclusively  to  the  bene- 
fit of  the  widow  and  heirs.'*  The  heirs  at  law  of  a  deceased  mortgagor  are 
necessary  parties  to  an  action  to  foreclose  a  mortgage  on  realty.^'  In  Texas  a 
sale  made  by  a  trustee  after  the  death  of  the  maker  of  the  trust  deed  and  pend- 
ing the  administration  of  his  estate,  or  if  there  is  no  administration,  during  the 
time  within  which  administration  might  have  been  had,  is  void.'"  In  the  latter 
case  the  power  of  the  trustee  to  sell  revives  after  the  expiration  of  such  period.'^ 

Since  the  legal  title  to  and  the  right  to  possession  of  the  personalty  is  in 
the  representative,''  suits  for  its  recovery  must  be  brought  by  him"  unless  there 
is  no  administrator  and  no  necessity  therefor,*"  or  the  representative  fails  or  re- 
fuses to  act,*^  or  the  estate  has  been  finally  administered  and  all  the  debts  have 
been  paid,  in  which  case  they  may  be  brought  by  the  next  of  kin.*" 

It  must  appear  that  decedent  actually  had  title  to  the  property  at  the  time 
of  his  death.*'    An  executor  or  administrator  taking  possession  of  property  which 


34.  Conveyance  should  be  to  heirs,  sub- 
ject to  widow's  right  of  dower.  Heirs  de- 
termined by  law  of  Intestate's  domicile 
where  lajid  was  situated.  Clark  v.  Sea- 
graves  [Mass.]   71  N.  E.   813. 

35.  Scott  V.  Jenkins  [Fla.]  35  So.  101. 
Where  mortgagor  died  pending  suit  to  fore- 
close and  her  administrator  was  substituted 
complainants  acquired  no  vested  Interest  in 
the  powers  which  administrators  had  In  re- 
gard to  realty  so  that  on  the  passage  of  a 
law  taking  away  such  rights,  pending  the 
suit  and  before  final  decree  (Fla.  Rev.  St. 
1892,  §  1917),  the  heirs  became  necessary 
parties  defendant.     Id. 

36.  Tlboldl  V.  Palms  [Tex.  Civ.  App.]  78 
S.  W.  726. 

37.  Four  years.  Does  not  revive  If  there 
has  been  an  administration.  Hence,  bene- 
ficiary who  did  not  file  his  claim  secured 
thereby  or  appear  In  administration  proceed- 
ings could  not,  after  the  discharge  of  the 
administrator,  enforce  his  lien  on  the  land 
which  had  been  assigned  to  the  minor  heirs 
as  a  homestead.  Tlboldl  v.  Palms  [Tex.  Civ. 
App.]   78  S.  W.  726. 

38.  See  §  4C,  ante;  also  title  Descent  and 
Distribution,  §  3,  3  Curr.  X..  1085. 

39.  Though  legatee  was  in  possession. 
Weaver  v.  Meyer,  32  Ind.  App.  687,  70  N.  B. 
409.  To  collect  claims  due  estate.  Matheny 
V.  Ferguson  [W.  Va.]  47  S.  B.  886.  To  re- 
cover horses,  etc.  Rylle  v.  Stammlre  [Tex. 
Civ.  App.]  77  S.  W.  626.  Has  sole  right  to 
bring  all  actions  that  may  be  necessary  to 
collect  the  assets  of  the  estate.  V.  S.  2445. 
Heir  of  deceased  partner  cannot  maintain 
bill  for  partnership  accounting.  In  absence 
of  fraud,  collusion,  or  Irretrievable  loss. 
Mason  v.  Hicks  [Vt.]  56  A.  1011.  A  suit  for 
the  purchase  money  of  land.  Where  there 
are  no  averments  that  there  was  no  admin- 
istration, and  no  debts.  Bryant  v.  Atlantic 
Coast  Line  R.  Co.,  119  Ga.  607,  46  S.  E.  829. 
The  administrator  Is  the  proper  party  to  sue 
on  a  note  coming  Into  his  hands  as  assets  of 
the  estate,  notwithstanding  the  fact  that  re- 
covery Is  sought  for  the  benefit  of  the 
widow.  Widow  not  necessary  party  though 
money  Intended  to  be  applied  to  payment  of 
her  statutory  allowances.  Burge  v.  Surge's 
Adm'r,  25  Ky.  L.  R.  979,  76  S.  W.  873.  The 
fact  that  personalty  of  deceased  was  sold  by 
his  widow  uiider  a  mutual  mistake  of  law 
by  herself  and  the  buyer  does  not  affect  the 


right  of  the  administrator  to  recover  the 
same,  he  not  having  been  a  party  to  the 
transaction.  Snyder  v.  Jack,  140  Cal.  584,  74 
P.  139.  Next  of  kin  cannot  maintain  action 
for  conversion  of  personalty,  there  being  no 
proof  that  deceased  did  not  leave  a  widow, 
that  there  are  not  other  next  of  kin  equally 
entitled  to  the  property,  that  there  are  no 
creditors,  or  that  defendants  have  admitted 
that  plaintiff  had  possession  or  a  right  there- 
to. McKernan  v.  Thomas  Convllle  Brew.  Co., 
86  N.  T.  S.  191.  Heirs  not  necessary  parties 
to  suit  to  foreclose  chattel  mortgage.  Scott 
V.  Jenkins  [Fla.]  35  So.  101. 

40.  Heirs  or  next  of  kin  must  allege  and 
prove  such  facts.  Rylle  v.  Stammlre  [Tex. 
Civ.   App.]    77   S.  W.   626. 

41.  Matheny  v.  Ferguson  [W.  Va,]  47  S.  B. 
886.  In  an  action  by  a  legatee  to  recover 
funds  belonging  to  her  testator  alleged  to 
have  been  entrusted  by  the  executrix  to  de- 
fendant's testator  and  for  which  It  is  alleged 
such  executrix  refuses  to  sue,  the  executrix 
is  a  necessary  and  proper  party.  Rathbun 
v.  Brownell,  43  Misc.  307,  88  N.  T.  S.  833. 
Action  properly  brought  in  county  where 
such  executrix  resides  [Code  Civ.  Proc.  § 
984].     Id. 

42.  Only  residue,  after  payment  of  debts 
and  expenses,  goes  to  heirs.  Sharp  v.  Citi- 
zens' Bank  of  Stanton   [Neb.]   98  N.  W.  50. 

43.  Evidence  held  to  show  that  note  and 
mortgage  were  assets  of  the  estate.  Ambrose 
V.  Drew,  139  Cal.  665,  73  P.  543.  Notes  held 
to  be  property  of  payees  and  to  have  been 
held  by  deceased  for  their  beneficial  use  un- 
der a  declaration  of  trust.  In  re  Richard- 
son's Estate  [Iowa]  100  N.  W.  797.  Bank 
account  held  to  belong  to  daughter  of  de- 
ceased personally  and  not  to  be  assets  of 
the  estate  for  which  she  was  bound  to  ac- 
count as  administratrix.  In  re  Barefield,  177 
N.  T.  387,  69  N.  E.  732.  Certificates  of  de- 
posit given  away  by  deceased  during  his 
lifetime  does  not  pass  to  his  representative 
as  assets.  Burge  v.  Surge's  Adm'r,  25  Ky. 
L.  R.  979,  76  S.  W.  873.  The  mere  fact  that  a 
note,  not  payable  to  bearer  and  not  indorsed. 
Is  found  among  the  effects  of  decedent  who 
was  not  the  payee  raises  no  presumption 
that  he  owned  it.  Evidence  Insufficient  to 
show  ownership.  Hair  v.  Edwards  [Mo, 
App.]  77  S.  W.  1089.  The  fact  that  stodk 
stands  on  the  books  of  the  corporation  In 
decedent's    name   Is   not   conclusive   evidence 
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does  not  belong  to  the  estate  is  liable  therefor  to  the  owner  in  his  individual 
capacity."  Property  pledged  by  a  decedent,*^  or  given  to  his  executors  in  trust 
is  not  assets  of  the  estate  in  tiie  hands  of  the  representative.*"  Life  insurance 
cannot  be  relinquished  to  the  estate  by  an  instrument  lacking  a  consideration."'' 

Deposits  in  banks,**  the  excess  received  on  mortgage  foreclosure  sale,*'  and  a 
cropper's  prospective  rights  to  his  share  of  the  crop,"  have  been  held  to  be  assets  in 
the  hands  of  the  representatives.  The  subject  of  a  gift  causa  mortis  is  an  ap- 
parent asset  in  the  hands  of  the  administrator  and  a  reference  may  be  had  under 
a  statute  authorizing  references  to  determine  disputed  claims,  though  there  is  no 
other  property."^  An  executor  takes  securities  discovered  in  decedent's  strong 
box  in  his  representative  capacity,  and  not  as  "finder."^^ 

(§5)  B.  Collection  and  reduction  to  possession.^^ — An  administrator  who 
has  been  appointed  and  has  properly  qualified  in  the  state  of  the  domicile  may 
receive  payment  of  debts  owing  the  intestate  and  take  possession  of  the  assets 
wherever  the  debtors  may  be.°*  An  ancillary  administrator  is  entitled  to  the  as- 
sets of  the  estate  in  the  state  where  he  is  appointed,  and  to  collect  debts  there 
owing  deceased,"^  but  a  voluntary  payment  to  a  foreign  administrator,  made  in 
good  faith,  and  without  knowledge  of  the  appointment  of  an  ancillary  admin- 
istrator, is  valid,  there  being  no  creditors  in  the  state.'* 

It  is  the  duty  of  an  administrator  to  convert  the .  assets  of  the  estate  into 
money  as  soon  as  he  can  reasonably  do  so,  for  the  purpose  of  paying  the  debts 
and  making  a  distribution  of  the  balance.^'  In  so  doing  he  is  bound  to  exercise 
the  diligence  and  prudence  which  a  prudent  man  of  intelligence  and  discretion 
in  such  matters  ordinarily  employs  in  his  own  Kke  affairs.'^* 


that  It  belongs  to  his  estate.  Evidence  held 
to  show  that  he  held  it  as  collateral.  Van 
Winkle  V.  Blackford,  54  W.  Va.  621,  46  S.  B. 
589.  The  fact  that  a  mortgage  Is  assets  of 
an  estate  is  sufficient  consideration  to  sup- 
port its  transfer  to  the  estate.  Ambrose  v. 
Drew,  139  Cal.  665,  7S  P.  543. 

44.  Hunnlcutt  v.  Higglnhotham,  138  Ala. 
472,  35  So.  469.  The  mere  fact  that  the  own- 
er presents  a  claim  therefor  to  the  executor 
does  not  amount  to  an  election  on  his  part 
to  rely  on  It  as  a  claim  against  the  estate 
and  not  against  defendant  Individually. 
Claim  against  estate  not  Insisted  on  or  pros- 
ecuted. Money  given  to  decedent  to  keep 
which  was  in  her  possession  on  her  death. 
Id.  The  surrogate  has  no  jurisdiction,  upon 
a  summary  application,  to  compel  {he  ad- 
ministrator to  deliver  to  a  claimant  prop- 
erty taken  possession  of  by  him  as  assets  of 
the  estate.  Code  Civ.  Proc.  I  2472,  subds.  3, 
4,  do  not  give  him  authority  to  direct  re- 
turn of  securities  or  money  deposited  with 
decedent.  Case  v.  Spencer,  86  App.  Dlv.  454, 
83  N.  T.   S.  697. 

45.  Not  entitled  to  possession  since  pledg- 
ee's power  of  sale  continues.  Bell  v.  Mills 
[C.   C.   A.]    123   F.    24. 

46.  "Where  the  Income  of  a  sum  was  to  be 
paid'  to  testator's  son  and  on  his  death  the 
principal  was  to  be  paid  to  the  son's  execu- 
tors and  administrators  and  go  to  his  heirs, 
the  principal  did  not  constitute  assets  of 
the  son's  estate  in  the  hands  of  his  execu- 
tors but  was  held  by  them  in  trust  for  his 
heirs.      Thayer    v.    Fairchild    [R.    I.]    56    A. 
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47.  Salins  v.   Bolander    [C.   C.   A.]    126   F. 

701. 


48.  Bank  held  to  notice  of  revocation  by 
death  of  power  of  attorney  to  withdraw  de- 
posits. Hoftman  v.  Union  Dime  Sav.  Inst., 
85  N.  T.   S.   16. 

49.  Where  administratrix  bids  in  prop- 
erty for  amount  in  excess  of  mortgage  debt 
and  costs  she  is  entitled  to  conveyance  on 
payment  of  latter  amount.  Burroughs  v. 
Howell  County  [Mo.  App.]  79  S.  W.   682. 

50.  A  cropper's  prospective  right  to  his 
share  Is  reckoned  as  part  of  his  estate.  Par- 
ker V.  Brown  FN.  C]   48  S.  B.  657. 

51.  N.  T.  Civ.  Code,  §  2718.  Dickinson  v. 
Hoes,  84  N.  T.  S.  152. 

52.  Case  v.  Spencer,  86  App.  Div.  454,  83 
N.    T.   S.    697. 

53.  See   1  Curr.  L.  1097. 

54.  Whether  within  or  without  the  state. 
Maas  V.  German  Sav.  Bank.  176  N.  T.  377, 
68  N.  E.  658. 

55.  Maas  v.  German  Sav.  Bank,  176  N.  Y. 
377.  68  N.  B.  658. 

56.  Ancillary  administrator  cannot  en- 
force another  payment  where  he  remains  si- 
lent and  permits  administrator  of  domicile 
to  collect  deposit  of  deceased  In  bank,  and 
does  not  notify  bank  of  his  appointment  or 
make  demand  on  it.  Maas  v.  German  Sav. 
Bank,  176  N.  T.  377,  68  N.  E.  658.  The  fact 
that  such  appointment  Is  a  matter  of  record 
in  the  surrogate's  office  Is  not  constructive 
notice  of  such  appointment  to  debtors  of  the 
estate.     Id. 

57.  Reasonable  time  depends  upon  circum- 
stances. Administrator  not  controlled  by 
directions  of  one  of  next  of  kin  as  to  time 
for  making  such  conversion,  even  to  extent 
of  her  share.  In  re  Thompson,  84  N.  T.  S. 
1111. 
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In  some  states  the  husband  has  the  right  to  administer  upon  the  wife's  intes- 
tate estate  and  to  take  to  himself  the  surplus  after  the  payment  of  her  debts." 
But  until  he  has  reduced  her  choses  in  action  to  possession  by  a  suit  as  adminis- 
trator, there  is  no  surplus  belonging  to  him  so  as  to  be  subject  to  attachment  in 
a  suit  against  him.'° 

The  representative  has  a  general  and  in  many  respects  an  absolute  power 
over  debts  and  claims  in  favor  of  the  estate.'^  He  may,  in  the  absence  of  fraud 
or  collusion,  release,  compromise,  or  discharge  them  subject  only  to  his  liability 
for  any  loss  resulting  from  his  mismanagement.""  He  may  recover  bonds  put 
up  as  collateral  by  paying  the  claim  secured  thereby  prior  to  its  allowance."'  He 
should  not  take  realty  in  payment  of  debts  if  its  proceeds  may  be  had  instead.'* 
The  administrator  of  a  surety  may  and  should  pay  the  debt  of  the  prinicpal  when 
the  latter  becomes  insolvent.'" 

Statutes  in  some  states  provide  that  the  court  may  direct  that  any  securities 
for  the  payment  of  money  belonging  to  the  estate  may  be  deposited  with  a  trust 
company."    In  such  case  the  representative  has  no  further  control  over  them."'' 

The  personal  representatives  of  a  deceased  partner  have  an  equitable  right  to 
have  the  assets  of  the  partnership  applied  to  the  payment  of  firm  debts,  and  to 
the  distribution  of  any  surplus.'*  On  a  proper  showing,  they  may  compel  an 
accounting  by  him,  but  cannot  enforce  claims  or  maintain  actions  to  reduce  to 
possession  the  assets  of  the  partnership.** 


!»S.  Not  liable  for  decline  In  value  of 
stocks  within  50  days  after  their  appoint- 
ment, it  not  having  occurred  by  their  fault. 
In  re  Thompson,  84  N.  T.  S.  1111.  Account 
will  be  surcharged  with  amount  of  claim 
for  services  which  he  could  have  collected 
but  against  which  he  allowed  limitations  to 
run.  In  re  Northrup's  Will,  92  App.  Div.  B, 
87  N.  T.  S.  318. 

Liability  for  failure  to  collect  assets,  see 
post,   §   9a. 

59.  R.  I.  Gen.  Laws  1896,  c.  212,  5  9.  Prov- 
idence County  Sav.  Bank  v.  Vadnais  [R.  I.] 
58  A.  454. 

60.  Cannot  charge  insurance  company  as 
garnishee  by  reason  of  a  policy  on  life  of 
wife.  Providence  County  Sav.  Bank  v.  Vad- 
nais  [R.  L]   58  A.   454. 

61.  McCleary  v.  Chipman,  32  Ind.  App. 
489,    68   N.  E.   320. 

62.  Independent  of  statutes,  has  authority 
to  compromise  and  adjust  claims  either 
against  or  in  favor  of  the  estate.  Personal- 
ly liable  only  in  case  action  Is  not  approved 
by  the  court.  In  re  Gllman's  Estate,  92  App. 
Div.  462,  87  N.  Y.  S.  128.  His  release  of  a 
judgment  which  is  a  lien  on  realty  Is  valid 
when  supported  by  a  consideration  and  in 
the  absence  of  a  showing  of  fraud,  collusion, 
or  the  wasting  of  assets.  McCleary  v.  Chip- 
man,  32  Ind.  App.  489,  68  N.  E.  320.  Claim 
for  alleged  wrongful  death  of  intestate. 
Logan  V.  Central  Iron  &  Coal  Co.,  139  Ala. 
54  8.  36  So.  729".  He  may  fully  protect  him- 
self by  obtaining  authority  therefor  from 
the  probate  court.  Ala.  Code  1896,  §  138. 
This  statute  does  not  prohibit  settlement 
without  order  of  court.  Id.  In  New  York 
the  surrogate  has  power  to  authorize  the 
compromise  and  settlement  of  a  claim 
.igainst  the  estate.  Code  Clv.  Proo.  §  2719. 
Claim  held  properly  compromised.  In  re 
Gilman'3  Estate,  92  App.  Div.  462,  87  N.  Y. 
S.   128.     Legatees    are   not   estopped    to  con- 


test the  validity  of  the  discharge  of  a  debtor 
by  an  agreement  amounting  to  a  pretermis- 
sion of  the  claim  in  the  absence  of  a  show- 
ing of  prejudice  to  the  alleged  debtor.  Nor- 
wood V.  Tyson  [Ala.]   36  So.  370. 

63.  Houghteling  v.  Stockbrldge  [Mich.]  99 
N.    W.    759. 

64.  In  re  Northup's  Will,  92  App.  Div.  5. 
87  N.  Y.  S.  318.  Executors  held  justified  In 
making  settlement  with  testator's  son  giv- 
ing him  certain  income  out  of  the  estate  in 
consideration  of  his  refraining  from  insist- 
ing on  right  to  become  member  of  firm  to 
which  deceased  belonged.  Testator  endeav- 
ored to  make  him  partner  and  his  insist- 
ence would  have  resulted  in  dissolution  of 
firm  and  consequent  loss  of  profits  to  estate. 
In  re  Meyer,  88  N.  Y.  S.  798. 

65.  '  Van  Winkle  v.  Blackford,  54  W.  Va. 
621,   46  S.  E.  589. 

66.  Where  value  of  estate  so  great  that 
surrogate  deems  it  inexpedient  to  require 
security  for  the  full  amount  thereof  [N.  Y. 
Co(Je  Civ.  Proo.  §  2595].  Ditmas  v.  McKane, 
92  App.  Div.  344,  86  N.  Y.\  S.  1083. 

67.  Ditmas  V.  McKane,  92  App.  Div.  344, 
86  N.  Y.  S.  1083.  The  administrator  has  no 
right  to  possession  of  or  control  over  a  note 
so  deposited  or  to  receive  a  payment  there- 
on, or  to  sue  or  enforce  a  judgment  for  the 
amount  thereof  without  the  consent  of  the 
surrogate.  Such  judgment  cannot  be  a  ba- 
sis for  a  creditor's  suit  by  him.  Judgment 
not  validated  by  fact  that  on  distribution  of 
estate  the  note  was  assigned  to  him  indi- 
vidually.    Id. 

68.  Cannot  maintain  action  to  recover 
fund  belonging  to  firm  in  hands  of  third  per- 
sons having  no  right  to  it  as  against  the 
surviving  partner,  it  not  appearing  that  the 
firm  debts  have  been  paid  and  that  there  is  a 
surplus  in  the  survivor's  hands.  Secor  v. 
Tradesmen's  Nat.  Bank,  92  App.  Div.  294,  87 
N.   Y.   S.  181. 
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Statutes  in  some  states  provide  for  proceedings  for  the  discovery  of  assets 
alleged  to  have  been  concealed  or  embezzled.'"  In  Mississippi  in  proceedings  in 
chancery  to  compel  a  third  person  to  turn  over  to  the  administrator  property  be- 
longing to  the  estate,  oral  evidence  is  inadmissible  in  the  absence  of  an  agreement 
for  its  admission  or  a  notice  that  it  will  be  presented.'^ 

As  a  general  rule  the  representative  cannot  assail  for  fraud  the  conveyance 
of  his  decedent.''^  But  in  case  of  a  contest  between  general  creditors  and  one 
asserting  a  particular  claim,  the  executor  or  administrator  represents  the  former,'^ 
and  hence  may  maintain  an  action  to  avoid  a  conveyance  made  by  decedent  in 
fraud  of  his  creditors,  where  a  recovery  of  the  property  is  necessary  to  pay  his 
debts.^*  In  Louisiana  he  may  maintain  an  action  to  set  aside  a  tax  sale  of  realty 
belonging  to  the  succession  where  the  estate  owes  debts  and  a  sale  of  the  prop- 
erty in  dispute  is  necessary  to  pay  them.'" 

In  the  absence  of  a  statute  to  the  contrary  an  administrator  de  bonis  non 
succeeds  only  to  such  assets  as  have  not  been  administered  by  his  predecessor,  or 
are  capable  of  identification  as  decedent's  property,  and  such  debts  due  decedent 
as  remain  unpaid.'*  He  may  maintain  an  action  against  his  predecessor  and  his 
bondsmen  for  assets  of  the  estate  received  by  him." 

Pending  an  appeal  from  a  decree  granting  letters  of  administration,  the  ap- 
pointee has  the  custody  of  the  property  of  the  estate,  and  debts  may  be  collected 
by,  and  notices  of  claims  filed  with,  him."  The  statutory  right  of  an  adminis- 
trator to  sue  for  tortious  killing  of  his  intestate  is  not  strictly  administrative 
and  is  treated  elsewhere." 


60.  Secor  v.  Tradesmen's  Nat.  Bank,  92 
App.  Dlv.  294,  87  N.  T.  S.  181.  See  Partner- 
ship, §  7  B,  2  Curr.  L.  1127. 

70.  Mo.  Rev.  St.  1899,  §  74.  Some  person 
interested  must  file  an  affidavit  of  his  be- 
lief that  some  one  has  concealed  or  em- 
bezzled assets.  Ex  parte  Gfeller,  178  Mo. 
635,  77  S.  "W.  552.  Such  proceeding  is  "a  suit 
pending"  within  the  statutes  providing  for 
the  taking  of  depositions  (Rev.  St.  1899,  § 
2877)  even  though  embezzlement  is  charged. 
Id.  Where  there  are  no  children,  the  hus- 
band, being  entitled  to  half  his  deceased 
wife's  estate  (Rev.  St.  1899,  §  2938),  is  a 
person  interested.  Id.  The  decision  of  the 
probate  court  that  the  husband  Is  Interested 
so  as  to  be  entitled  to  file  such  affidavit  is 
not  open  to  review  on  habeas  corpus  to  re- 
lease a  witness  refusing  to  answer  ques- 
tions in  such  proceeding.     Id. 

71.  Code  1892,  §  1764,  applies  even  in  mat- 
ters which  would  have  been  of  probate  Ju- 
risdiction before  the  adoption  of  the  consti- 
tution of  1869.  Winner  v.  Brandon  [Miss.] 
35  So.  192. 

7a.  Realty.  Stam  v.  Smith  [Mo.]  81  S. 
W  1217  Unless  in  fraud  of  creditors.  Far- 
reil  V.  Puthoft,  13  Okl.  159,  74  P.  96. 

73.  Hemley  v.  Harmon,  103  Mo.  App.  233, 
77  S  W.  136.  Where  estate  Is  insolvent  he 
cay  sue  to  set  aside  chattel  mortgage  given 
by  decedent  which  is  void  as  to  creditors  be- 
cause not  properly  recorded.  Id.  Repre- 
sents them  in  suit  to  set  aside  sale  of  equity 
of  redemption.  Judgment  as  to  distribution 
of  estate  binding  on  creditors  not  parties  to 
suit  where  administrator  was.  Moore  &  Co. 
V.   Sloan   [Ark.]   76   S.  W.  1058. 

74.  When  it  Is  fraudulent  as  to  all  the 
creditors  and  the  estate  Is  Insolvent,  he  may, 


after  a  decree  In  his  favor,  treat  the  prop- 
erty as  if  no  conveyance  had  been  made,  and 
sell  so  much  thereof  as  may  be  necessary  to 
pay  such  debts  and  the  expenses  of  admin- 
istration, including  the  costs  of  such  suit. 
Cook  V.  Lee  [N.  H.]   58  A.  511. 

75.  Defendant  entitled  to  reimbursement 
for  taxes  and  necessary  expenditures.  Suc- 
cession of  Williams  v.  Chaplain,  112  La.  1075, 
36  So.  859. 

76.  MoCreery  v.  First  Nat.  Bank  [W.  Va.] 
47  S.  B.  890.  Where  a  trustee  under  the  will 
filed  his  final  account,  transferred  the  trust 
estate  and  all  rights  of  action  belonging 
thereto  to  the  administrator  with  the  will 
annexed,  and  was  discharged,  such  adminis- 
trator took  title  to  pledged  stock  formerly 
held  by  the  trustee  for  the  benefit  of  a 
legatee  since  deceased  and  was  entitled  to 
maintain  a  demand  for  their  return  against 
the  pledgee.  Bristol  Sav.  Bank  v.  HoUey 
[Conn.]    58  A.   691. 

77.  Provisions  as  to  appointment  of  suc- 
cessor to  executor  when  there  is  a  vacancy 
(Iowa  Code,  §§  3290-3292)  held  to  apply  to 
administrators  under  Code  §  48,  par.  21,  pro- 
viding that  "executor"  may  include  "admin- 
istrator," and  vice  versa.  Bllyson  v.  Lord 
[Iowa]  99  N.  W.  582.  If  he  had  reported 
moneys  In  his  hands  as  proceeds  of  property 
sold,  he  could  not  deny  holding  as  represen- 
tative.    Id. 

78.  Ancillary  administrator  proper  party 
for  surviving  partner  to  serve  with  notice 
of  his  determination  to  discontinue  the  busi- 
ness under  the  articles  of  copartnership  [R. 
I.  Gen.  Laws  1896,  c.  210,  §§  16-18].  Egan  v. 
Wlrth  [R.  I.]  58  A.  987. 

79.  See  Death  by  Wrongful  Act,  1  Curr.  Ij. 
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(§  5)  C.  Inventory  and  appraisal.^'' — Statutes  in  some  states  require  an 
administrator  to  file  an  inventory  of  the  estate  within  a  certain  time  after  his 
appoiniment  and  qualification/^  and  provide  that  he  shall  forfeit,  to  any  one 
suing  therefor,  a  penalty  for  each  month's  delay,  unless  before  suit  is  brought  he 
shall  make  excuse  therefor  acceptable  to  the  court. ^^ 

It  is  the  duty  of  the  executor  to  charge  himself  in  the  inventory  with  all 
property  which  is  part  of  the  assets  of  the  estate,  including  any  that  he  may  have 
delivered  to  legatees.''  Omission  to  inventory  the  property  does  not  affect  the 
legal  rights  of  the  usufructuary,'*  and  the  fact  that  land  was  not  included  in  the 
original  inventory  will  not  invalidate  a  subsequent  conveyance  thereof  by  the 
administrator.'"  Eecitals  in  the  inventory  as  to  the  ownership  of  property  are 
binding  on  the  executor  or  administrator." 

The  appraisement  of  realty  is  only  prima  facie  evidence  of  its  value.'^  In 
the  absence  of  statutory  authority,  a  special  administrator  cannot  have  appraisers 
appointed." 

(§  5)  B.  Property  allowed  widow  or  cTiildrenP — In  some  states,  the  widow 
is  entitled  to  retain  possession  of  the  dwelling  house  in  which  her  husband  most 
usually  dwelt  next  before  his  death,  free  from  molestation  or  rent  until  her  dower 
is  assigned  to  her.'"     The  widow's  right  of  quarantine  is  assignable.'^ 

The  widow  and  children  have  an  extended  estate  of  homestead  in  land  occu- 
pied by  decedent  as  homestead,  free  from  liability  for  debts,  except  such  as  he 
charged  thereon.'^  In  some  states,  the  probate  court  has  power  to  set  apart 
premises  as  a  homestead  for  the  use  of  the  surviving  wife  during  the  period  of 
administration  and  until  the  final  distribution  of  the  estate.'' 


80.  See  1  Curr.  Tj.  1098. 

81.  Conn.  Gen.  St.  1888,  5  578.  Atwood  V. 
Lockwood,    76    Conn.    555,    57   A.    279. 

82.  Under  Conn.  Gen.  St.  1888,  |  579,  pro 
vldlng  for  monthly  penalty,  each  month's 
neglect  is  an  offense  in  Itself.  All  more 
than  a  year  old  when  suit  commenced  are 
barred  by  Gen.  St.  1902,  §  1120,  and  all  for 
which  a  recovery  may  be  had  may  be  In- 
cluded in  one  count  In  a  complaint.  At- 
wood  V.  Lockwood,  76  Conn.  555,  57  A.  279 
The  excuse  contemplated  must  be  made  to 
and  accepted  by  the  court,  and  entered  in 
its  records,  and  can  be  proved  only  by  such 
records.  An  oral  excuse  made  to  and  ac- 
cepted by  probate  judge  insuiflcient.     Id. 

83.  American  Tube  Works  v.  Tucker,  185 
Mass.  236,  70  N.  B.  59.  Evidence  held  not 
to  show  that  inventory  was  false  and  fraud- 
ulent. Littell  V.  Hackley  tC.  C.  A.]  126  P. 
309. 

84.  Thomas  v.  Blair,  111  Da.  678,  35  So. 
811.  The  presumption  of  consideration  for 
a  note  and  mortgage  arising  from  their  exe- 
cution and  positive  testimony  that  they  were 
given  from  money  borrowed  from  the  estate 
is  not  overcome  by  the  fact  that  neither 
they  nor  the  money  were  mentioned  in  the 
inventory  of  the  administrator,  which  was 
filed  before  such  note  and  mortgage  were 
transferred  to  him  by  the  attorney  to  whom 
they  were  originally  given.  Ambrose  v. 
Drew,   139   Cal.   665,  73  P.   543. 

85.  Will  be  presumed  that  supplemental 
inventory  was  filed.  Jamison  v.  Dooley 
[Tex.   Civ.  App.]    79    S.   W.   91. 

86.  Description  of  property  as  community 
property  in  Inventory  made  by  widow  as  ex- 
ecutrix  of   her   husband's    estate   binding   In' 


determining  Its  course  of  descent  after  her 
death.  In  re  McCauley's  Estate,  138  Cal 
546,  71  P.  458. 

87.  Lloyd  V.  Lloyd,  34  Wash.  84,  74  P. 
1061. 

88.  Will  not  be  allowed  expenses  incurred 
by  him  in  so  doing.  In  re  Ford's  Estate 
[Mont.]   74  P.  735. 

89.  See  1  Curr.  L.  1098. 

90.  Florida  Rev.  St.  1892,  §  1834.  Heir 
may  Institute  proceedings  for  its  assign- 
ment.    Palmer  v.  Palmer   [Fla.]   35  So.  983. 

01.  Under  N.  J.  Statute  (Gen.  St.  p.  1276), 
giving  the  widow  the  right  to  hold  her  hus- 
band's mansion  house  and  the  plantation 
thereto  belonging  until  dower  is  assigned 
her  and  without  liability  for  rent,  a  grantee 
of  the  dower  rights,  who  is  also  a  mort- 
gagee in  possession,  need  not  account  for 
rent  on  foreclosing  the  mortgage  before 
dower  is  assigned.  Moffett  v.  Trent  [N.  J. 
Eq.]  56  A.  1035. 

92.  Also  entitled  to  excess  received  on 
mortgage  foreclosure  sale.  Where  she  bids 
in  property  for  more  than  mortgage  debt 
and  costs,  she  is  entitled  to  conveyance 
from  sheriff  on  payment  of  the  latter  amount. 
Pact  that  she  is  also  administratrix  does  not 
deprive  her  of  right  to  bid  in  property  [Mo. 
Rev.  St.  1879,  §  2693;  Rev.  St.  1899,  %%  5439, 
3620].  Burroughs  v.  Howell  County  [Mo.] 
79  S.  W.  682.  See  title  Homesteads,  §  7,  2 
Curr.  L.  220. 

93.  In  California:  Must  be  suitable  and 
proper  for  residence  purposes,  and  property 
which  could  have  been  selected  as  a  home- 
stead during  decedent's  lifetime  [Homestead 
defined  by  Cal.  Civ.  Code,  §  1237].  In  re 
Levy's  Estate,  141  Cal.  646,  75  P.  301.     There 
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The  surviving  husband  or  wife  ia  also  generally  entitled  to  certain  of  dece- 
dent's personalty  free  from  liability  for  his  or  her  debts,**  or  a  money  equivalent 
in  lieu  thereof."'  The  setting  apart  of  exempt  property  is  to  the  widow  alone 
and  vests  complete  title  in  her°°  immediately  on  the  death  of  her  husband."' 
This  right  may  be  waived."' 

By  statute  in  many  states,  the  widow  is  given  a  certain  allowance  for  her 
support  and  that  of  her  family."     Such  allowance  vests  in  her^  or  in  her  and  the 


is  no  specified  limitation  of  value,  the  rights 
of  creditors,  heirs,  devisees  and  legatees 
being  subordinate  to  the  right  of  the  family. 
Id.  The  court  may,  on  motion,  set  aside 
and  vacate  an  order  setting  apart  certain 
premises  to  petitioner  as  a  homestead,  it 
appeaing  that  the  same  was  unjust  and  that 
it  was  obtained  through  the  inadvertence, 
surprise,  and  excusable  neglect  of  the  ex- 
ecutors and  heirs  [Cal.  Code  Civ.  Proc.  § 
473].  Levy  v.  Superior  Court  of  San  Fran- 
cisco, 139  Cal.  590,  73  P.  417. 

In  Nebraska,  a  county  court  has  Jurisdic- 
tion to  set  aside  a  homestead  to  a  widow  by 
virtue  of  its  general  jurisdiction  in  mat- 
ters of  probate  and  settlement  of  estates. 
Tyson  v.  Tyson  [Neb.]    98  N.  W.  1076. 

94.  In  New  York  a  proceeding  for  an  ac- 
counting and  to  require  an  executor  to  set 
apart  exempt  property  Is  barred  if  not 
brought  within  6  years  after  expiration  of 
18  months  from  issuance  of  letters.  Code 
Civ.  Proc.  %  2724,  providing  for  setting  off 
exempt  property  on  Judicial  settlement  of 
account  is  for  benefit  of  surviving  husband 
or  wife  or  child  and  executor  of  deceased 
husband  cannot  claim  that  it  is  an  equitable 
action  so  that  10  year  statute  of  limitations 
applies.  In  re  Campbell's  Estate,  96  App. 
Div.  561,  89  N.  T.  S.  569.  The  widow  is  not 
entitled  to  avoid  a  gift  inter  vivos  made 
by  decedent  to  his  son  on  the  ground  that 
she  is  prejudiced  thereby  because  there  is  no 
other  property  out  of  which  her  exemptions 
may  be  assigned,  where  there  are  no  alle- 
gations that  the  gift  was  made  to  defraud 
her  or  that  it  had  that  effect.  Burge  v. 
Surge's  Adm'r,  25  Ky.  L.  R.  979,  76  S.  W. 
873. 

95.  In  Texas,  minor  children  by  a  former 
wife  are  entitled  to  share  in  an  allowance 
made  to  the  widow,  who  was  decedent's  sec- 
ond wife,  in  lieu  of  exemptions  [Tex.  Rev. 
St  1895,  arts.  2037-2041,  2046-2051].  Wilson 
V    Brinker  [Tex.  Civ.  App.]  76  S.  W.  213. 

In  New  York,  the  surrogate  courts  are  in 
conflict  as  to  whether  a  money  equivalent 
will  be  allowed  in  such  cases  under  Code 
Civ  Proc  §  2713,  subd.  3.  Allowed.  In  re 
Huise  84  N.  Y.  S.  220.  Contra,  In  re 
ICeough's   Estate,    42    Misc.    387,    86    N.    Y.    S. 
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96.  Under  Ky.  Gen.  St.  o  31^  art.  36,  §  11, 
subd.  5.  Harris  v.  Adams,  25  Ky  L  R.  1492 
78  S  W  156.  In  New  York,  it  is  held  that 
the  right  to  the  articles  enumerated  in  Code 
Civ  Proc  §  2713,  subd.  5,  vests  in  the  widow 
and  passes  to  her  administrator  on  her  death 
before  they  are  transferred  to  her.  In  re 
Hulse,  84  N.  Y.  S.  220.  a^    v,„,. 

97.  Appraisal  not  necessary  to  fix  her 
rights,  where  only  assets  exclusive  of  judg- 
ment in  favor  of  deceased  are  insufficient  to 
make  up  such  exemptions  and  to  pay  pre- 
^7red  claims,  and  the  balance  necessary  to 
do  so  will  exhaust  such  judgment,  the  judg- 


ment debtor  can  not  set  off  a  judgment 
against  decedent  purchased  by  him  prior  to 
filing  of  appraisal  in  which  allowance  to 
widow  was  set  out.  Thompson  v.  Thompson, 
25  Ky.  L.  R.   1626,  78  S.  W.  418. 

88.  Where  husband  does  so  by  refusing 
tender  thereof,  his  executor  cannot  there- 
after claim  them.  In  re  Campbell's  Estate, 
96  App.  Div.  561,  89  N.  Y.  S.  669.  Widow's 
right  to  an  allowance  Is  not  waived  by  re- 
turning as  administratrix,  an  Inventory  con- 
taining no  claim  therefor.  In  re  Hulse,  84 
N.  Y.  S.  220. 

99.  In  California,  a  temporary  order  for 
family  allowance  made  before  the  return  of 
the  Inventory  ceases  to  be  operative  w^hen 
such  return  is  made.  Fact  that  allowance 
is  directed  to  be  paid  until  further  order  of 
the  court,  immaterial.  In  re  Bell's  Estate, 
142  Cal.  97,  76  P.  679.  Creditors  not  pre- 
vented from  contesting  payments  after  re- 
turn by  the  fact  that  court  impliedly  recog- 
nized the  continuance  of  the  order  and  the 
court,  the  executors  and  certain  other  cred- 
itors acted  under  the  mistaken  belief  that 
it  was  still   effective.     Id. 

In  Georgia,  the  widow  and  minor  children 
are  entitled  to  a  year's  support  for  each 
year  the  estate  is  to  be  kept  together.  Civ. 
Code  1895,  §  3466.  The  mere  fact  that  liti- 
gation is  pending  over  the  widow's  right 
to  dower  will  not  alone  authorize  the  grant- 
ing of  a  second  year's  support.  Smith  v. 
Foster,  119  Ga.  376,  46  S.  B.  426.  It  is  an 
expense  of  administration  and  a  first  charge 
upon  the  estate.  It  may  be  waived.  Ehrlich 
V.  Silverstein  [Ga.]  48  S.  E.  703.  W^here  de- 
cedent's sole  estate  consists  of  property 
which  has  been  set  apart  as  a  homestead 
for  the  benefit  of  himself  and  his  family,  and 
his  widow  lives  upon  the  property  for  sev- 
eral months  until  her  death  without  apply- 
ing for  a  year's  support  or  indicating  an 
intention  to  do  so,  she  will  be  held  to  have 
elected  to  take  the  homestead  rather  than 
the  year's  support,  and  her  administrator 
cannot  have  the  property  set  apart  to  the 
estate  as  a  year's  support.  Id.  A  creditor 
may  object  to  the  report  of  appraisers  ap- 
pointed to  set  it  apart.  On  the  ground  that 
allowance  is  excessive  and  that  condition 
of  estate  as  to  solvency  was  not  considered. 
Mulherin  v.  Kennedy  [Ga.]  48  S.  B.  437.  An 
appeal  to  the  superior  court  from  a  Judg- 
ment of  the  ordinary,  approving  such  re- 
port and  setting  apart  the  property,  sus- 
pends the  Judgment,  and  the  widow  has  no 
vested  right  to  the  property  in  fee  until 
the  appeal  is  determined.  Only  effect  of 
Judgment  is  to  prevent  alienation  of  the 
property  [Ga.  Civ.  Code  1895,  §§  5340,  5352]. 
Id.  Where  subsequently  to  such  appeal,  the 
administrator  files  an  equitable  petition  to 
marshal  the  assets  of  the  estate,  praying 
that  the  creditors  claiming  portions  of  the 
land  .set  apart  and  the  widow  be  interplead- 
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children  absolutely  on  the  death  of  her  husband.'  The  order  setting  it  apart 
should  describe  the  property  allowed  with  reasonable  certainty,*  and  the  allow- 
ance will  be  presumed  to  be  in  addition  to,  and  not  in  substitution  for,  a  pro- 
vision for  that  purpose  in  the  will.*  The  widow's  right  to  her  statutory  allow- 
ances is  not  barred  by  an  antenuptial  contract  giving  her  nothing  in  lieu  thereof,' 
and  such  a  contract  cannot  afEect  the  rights  of  the  children."  The  fact  that  she 
had  separated  from  her  husband  and  was  living  apart  from  him  at  the  time  of 
his  death  does  not  affect  her  right.' 

Where  the  widow  elects  to  take  a  child's  part  in  lieu  of  dower,  her  interest  is 
subordiuate  to  the  debts  and  expenses  of  administration.' 

Equity  will,  in  certain  eases,  set  out  the  portion  of  the  widow  who  has  elected 
to  take  a  statutory  share  in  the  estate." 

(§5)  E.  Management  J  custody,  control,  and  disposition  of  estate}'' — The 
management  and  disposal  of  property  under  testamentary  trusts,  though  the  same 
persons  act  as  executors  and  trustees,  is  treated  in  the  article  on  trusts.*^ 


ed,  a  decree  finding  that  the  title  to  such 
property  was  in  the  creditors  at  the  hus- 
band's death  is  binding  on  the  administra- 
tor and  the  heirs  of  the  deceased  widow, 
though  widow,  who  died  pending  the  litiga- 
tion, was  dismissed  from  the  bill  before  de- 
cree.    Id. 

In  Illinois,  the  widow  has  a  right  to  have 
the  realty  belonging  to  the  estate,  other 
tlian  the  homestead,  sold  to  pay  the  amount 
of  her  award.  Relnhardt  v.  Seaman,  208  111. 
448,  69  N.  B.  847.  She  may  bid  at  the  sale. 
Dower  becomes  merged  in  fee  thus  acquired. 
Id.  The  statute  of  Illinois  (1  Starr  &  C. 
Ann.  St.  1896  [2d  Ed.],  p.  313,  c.  3,  par.  77), 
providing  that,  when  deceased  is  at  the  time 
of  his  death  a  housekeeper  and  the  head  of 
a  family  and  leaves  no  widow,  there  shall 
be  allowed  to  the  children  then  residing  with 
him,  Including  all  males  under  18  years  of 
age' and  all  females,  the  same  amount  of 
property  as  that  allowed  to  the  widow  by 
statute,  applies  to  all  female  children.  Irre- 
spective of  age,  and  whether  dependent  or 
not.  Daughter  held  to  be  member  of  family 
and  allowance  made  to  her  held  reasonable. 
Glllett  v.  Gillett,  207  111.  136,  69  N.  B.  942. 

In  Texas,  it  is  held  that  a  landlord's  stat- 
utory lien  on  the  crop  of  the  tenant  for  sup- 
plies and  advances  during  the  year  in  which 
the  crop  was  raised  is  superior  to  a  claim 
for  an  allowance  of  a  year's  support  to  the 
widow  and  minor  children  of  the  deceased 
tenant  Walker  v.  Patterson's  Estate  [Tex. 
Civ.  App.]  77  S.  W.  437.  Widow  having  no 
knowledge  of  proceedings  to  sell  land  held 
not  to  have  waived  her  right  to  allowance 
for  year's  support  and  to  be  entitled  to  re- 
cover from  the  administrator  the  amount 
realized  therefrom,  where  it  did  not  equal 
the  amount  of  such  allowance  and  there  was 
no  other  property  out  of  which  it  could  be 
paid.  Clark  v.  English  [Tex.  Civ.  App.]  82 
S    W    325. 

'in  TJtali,  the  widow  has  an  absolute  right 
to  a  family  allowance  during  the  adminis- 
tration of  the  estate  of  her  deceased  hus- 
band notwithstanding  the  fact  that  her 
share  of  the  realty  has  been  set  apart  to  her 
fRev  St.  Utah  1898.  %  3846].  In  re  Pugsley's 
Estate  27  Utah,  489,  76  P.  560.  The  amount 
to  be  'allowed  is  in  the  discretion  of  the 
court  Id.  The  age,  social  position,  and 
health  of  the  survivors,  the  education  of  the 


children,  the  value  of  the  estate,  and  Its 
solvency  or  Insolvency  should  be  considered. 
Id. 

I.  In  TTortli  Carolina,  the  widow  becomes 
the  owner  of  property  validly  allotted  to 
her  and  may  maintain  an  action  against  one 
converting  it.  Cropper's  interest  in  crops. 
Parker  v.   Brown  [N.  C]   48  S.  E.   657. 

In  Tennessee,  the  year's  support  allowed 
to  the  widow  vests  absolutely  in  her  and 
the  court  should  not  interfere  with  her  man- 
agement of  it  unless  to  prevent  gross  in- 
justice and  wrong  to  the  children.  Children 
of  decedent  by  former  marriage  held  not  en- 
titled to  have  part  of  year's  support  set 
apart  to  them  under  the  circumstances. 
Major  v.  Major  [Tenn.]  76  S.  W.  817. 

a.  Ga.  Civ.  Code  1895,  §  3465.  Ehrlich  v. 
Silverstein  [Ga.]  48  S.  B.  703.  If  set  apart 
to  them  Jointly  vests  in  them  jointly,  but 
the  widow  has  the  exclusive  control  and 
management  of  the  property.  Where  widow 
sold  land,  not  for  the  support  and  main- 
tenance of  the  family,  the  children  could  not 
recover  the  land  from  the  vendee  in  an  ac- 
tion in  the  form  of  a  complaint  for  land, 
in  which  she  was  not  a  party.  Boozer  v. 
Nash,  120  Ga.  406,  47  S.  B.  908. 

3.  Allotment  of  year's  support  to  widow 
by  commissioners  under  N.  C.  Code,  5  2123, 
held  suiHciently  definite  to  allow  its  admis- 
sion In  action  by  widow  for  conversion  of 
the  property  so  allotted.  Parker  v.  Brown 
[N.   C]    48  S.  E.   657. 

4.  Until  contrary  Intent  clearly  proved. 
Houghtellng;  v.  Stockridge  [Mich.]  99  N.  W. 
759. 

5.  Allowances  given  under  Mo.  Rev.  St. 
1899,  §§  105-107,  109.  Coulter  v.  Lyda,  102 
Mo.   App.   401,   76   S.   W.    720. 

6.  Allowed  under  Ky.  St.  1903,  §  1403. 
Applies  to  children  by  her  and  by  his  first 
wife.  Brown  v.  Brown's  Adm'r,  25  Ky.  L.  R. 
2264,  80  S.  W.  470. 

7.  In  re  Taylor's  Estate  [Ind.  T.]  82  S. 
W.   727. 

8.  Benedict  v.  Wilmarth   [Fla.]   35  So.  84. 

9.  Where  widow  is  also  executrix  where 
some  of  beneficiaries  are  minors  and  incom- 
petents. Benedict  v.  Wilmarth  [Fla.]  35  So. 
84. 

10.  See  1  Curr.  I*   1100. 

II.  See  Trusts,   S   7,   2  Curr.  L.   1940. 
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It  is  the  duty  of  executors  and  administrators  to  manage  estates  in  a  maimer 
such  as  would  be  adopted  by  a  prudent  man  in  the  conduct  of  his  own  affairs.^* 
They  must  assume  the  responsibility  and  exercise  the  discretion  of  their  office, 
and  must  also,  within  reasonable  limits,  perform  the  actual  manual  labor  required 
by  the  due  execution  of  their  trust.^"  They  are  not,  bound  by  the  directions  of 
the  next  of  kin  as  to  the  management  of  the  estate,^*  but  the  latter  may  compel 
the  administrator  with  the  will  annexed  to  execute  a  trust  created  by  the  wiU.^" 
Where  the  heirs  have  not  accepted  a  succession,  an  administrator  may  stand  in 
judgment  for  the  purposes  of  a  suit  pending  against  the  de  cujus  at  the  date  of 
his  death  for  the  recovery  of  realty .^°  The  administrator  of  a  guardian  may  re- 
cover money  belonging  to  the  wards  from  an  agent  who  has  embezzled  the  same, 
where  the  state  has  been  compelled  to  account  to  the  wards  therefor.^^  An 
administratrix,  in  erecting  a  monument  over  the  grave  of  deceased  under  an  order 
of  the  probate  court,  does  not  act  as  such  administratrix  in  a  way  to  preclude 
the  heirs  from  having  any  title  thereto,  or  rights  or  equities  therein.^*  The  fact 
that  the  survivor  of  the  community  is  administratrix  neither  adds  to  nor  abridges 
her  power  to  administer  community  property  as  between  it  and  community  cred- 
itors.^" The  representative  may  keep  property  belonging  to  the  estate  outside 
the  state.^*  Executorial  acts  should  be  so  done  as  to  designate  the  estate  repre- 
sented."^ 

An  executor  has  no  authority  to  pay  out  of  the  general  property  of  the 
estate  a  mortgage  on  property  given  by  testator  to  his  wife  before  his  death,""  or 
to  sell  a  note,  the  income  of  which  has  been  bequeathed  by  testator."* 

The  representative  may  keep  the  buildings  belonging  to  the  estate  in  tenant- 
able  repair,  extraordinary  casualties  excepted."*  Statutes  in  some  states  authorize 
him  to  carry  on  decedent's  plantation,"^  and,  in  certain  cases,  to  improve  property 
held  by  him  in  trust."' 


12.  In  re  Marsh's  Will  [N.  J.  Eq.]  56  A. 
886. 

13.  Cannot  charge  estate  for  services  of 
another  In  connection  with  duties  devolv- 
ing upon  her.  In  re  Ogden's  Estate,  41  Misc. 
158,  83  N.  Y.  S.  977. 

14.  As  to  when  assets  should  be  convert- 
ed into  money.  In  re  Thompson,  84  N.  T.  S. 
1111.    . 

15.  In  re  Sill's  Estate,  84  N.  T.  S.  213. 

16.  Viokstaurg,  etc.,  R.  Co.  v.  Tibbs,  112 
La.  51,  36  So.  223. 

17.  Bill  by  administrator  of  guardian's 
estate  against  guardian's  agent  and  surety 
alleging  that  he  collected  money  belonging 
to  the  wards  and  converted  It  to  his  own 
use  and  that  a  decree  on  final  accounting 
has  been  rendered  against  the  guardian's  es- 
tate in  favor  of  the  wards  for  such  sum,  held 
defective  for  failure  to  allege  whether  such 
decree  has  been  paid;  since  if  it  has,  the 
money  belongs  to  the  estate,  but  otherwise 
It  belongs  to  the  wards.  Rowan  v.  Decell 
[Miss.]   36  So.  8. 

18.  McGann  v.  McGann   [R.   I.]    58  A.  458. 

19.  Carpenter   v.   Llndauer    [N.   M.]    78   P. 

20.  An  executrix  Is  within  her  rights  in 
taking  assets  of  the  estate  outside  the  state 
during  the  year  following  her  appointment, 
no  account  being  due  until  after  the  expira- 
tion of  that  period.  In  re  Magoun,  84  N.  T. 
S    940 

21.  Trust  company  held  justified  in  refus- 
ing to  pay  check,  reciting  that  It  Is  drawn 


in  pursuance  of  an  order  of  supreme  court, 
and  payable  to  order  of  certain  administra- 
tors or  their  attorney  which  does  not  name 
the  decedent,  it  appearing  that  the  order  re- 
quired payment  to  be  made  to  the  admin- 
istrators of  a  named  decedent  or  their  at- 
torney. Holt  V.  Colonial  Trust  Co.,  97  App. 
Div.  305,  89  N.  T.  S.  955. 

22.  Hetzel  v.  Easterly,  96  App.  Div.  517, 
89  N.  T.  S.  154. 

23.  Marshall  v.  Myers,  96  Mo.  App.  643, 
70  S.  W.  927. 

24.  Tex.  Rev.  St.  1895,  art.  1983.  Rice  v. 
Conwill  [Tex.  Civ.  App.]   80  S.  W.  393. 

25.  Texas  Rev.  St.  1895,  art.  1984.  May 
use  mortgaged  live  stock  for  that  puupose. 
Stafford  &  Co.  v.  Dunovant's  Estate  [Tex. 
Civ.  App.]  81  S.  W.  65.  Cannot  be  presumed 
that  court,  in  authorizing  their  use,  intend- 
ed to  interfere  with  mortgagee's  rights,  she 
not  having  applied  for  an  order  authorizing 
their  sale.  Id.  If  right  is  being  abused  her 
remedy  is  by  proper  proceedings  in  county 
court  and  not  by  certiorari  and  trial  de  novo 
of  the  application  of  the  administrators  to 
use  them.     Id. 

2«.  Under  a  statute  authorizing  execu- 
tors or  trustees  holding  land  in  trust  for  any 
person  or  persons  for  life,  or  until  the  hap- 
pening of  some  event,  to  Improve  the  same 
and  erect  buildings  thereon  In  certain  cases 
(N.  J.  Laws  1897,  p.  190),  an  executrix  is  not 
entitled  to  use  trust  funds  of  the  estate  to 
erect  buildings  on  land  subject  under  the 
will  to  a  legal  life  estate,  with  remainder  to 


3  Cur.  Law. 


ESTATES  OP  DECEDENTS  §  5E. 


1265 


An  executor  has  such  authority  in  relation  to  the  management  of  the  estate 
as  is  given  him  by  the  will.^'  A  naked  power  to  sell  realty  to  pay  legacies  or 
make  distribution  given  to  the  executor  by  the  will  does  not  vest  the  title  in  him, 
but  it  remains  in  the  heir,  who  is  entitled  to  the  rents  and  profits  until  such 
power  is- exercised.^'  Where  the  power  of  sale  is  discretionary,  the  court  cannot 
order  its  exercise  in  the  first  instance,  but  it  may,  on  an  accounting,  charge  the  ex- 
ecutor with  any  loss  to  the  estate  resulting  from  his  negligence  or  bad  faith  in  rela- 
tion thereto."'  A  creditor  may  sue  in  equity  to  compel  an  executor  to  exercise  a 
testamentary  power  of  sale  for  the  purpose  of  paying  debts,  when  there  is  not 
sufficient  personalty  for  that  purpose.'"  If  a  will  directs  property  to  be  sold 
but  appoints  no  one  to  make  the  sale,  it  can  only  be  sold  by  application  to  a  court 
of  equity.'^  A  sale  by  an  executor  passes  only  such  interest  in  and  title  to  the 
property  as  the  decedent  had  at  the  time  of  his  death.'"  An  administrator  de 
bonis  non  may  execute  a  power  to  sell  in  order  to  bring  the  land  into  a  course 
of  administration,  but  not  to  execute  a  trust  for  a  collateral  purpose.'' 

An  independent  executor  is  entirely  a  creation  of  statute  and  his  powers  and 
duties  are  fixed  and  limited  thereby.'*  He  may  do  without  the  order  of  the  court 
every  act  which  an  ordinary  executor  could  do  under  such  order.'° 


the  life  tenant's  children,  though  the  life 
estate  Is  subject  to  charges  for  the  benefit 
of  the  remaindermen  (In  re  Arnot  [N.  J. 
Bq.]  58  A.  656);  nor  on  lands  acquired  by 
her  as  executrix  with  the  funds  of  the  es- 
tate (Id.)  :  nor  to  erect  ne^w  buildings  on  the 
land  In  place  of  those  which  have  burned  to 
their  foundations  (Id.). 

27.  Executor  authorized  to  operate  farm 
held  properly  credited  with  amount  paid  for 
tenant's  Interest  in  crops,  -where  they  threat- 
ened to  abandon  them  on  account  of  threat- 
ened failure.  Lambertson  v.  Vann,  134  N.  C. 
108,  46  S.  B.  10.  See  Wills.  §  5  B,  2  Curr.  L. 
2157.  Also  for  amount  paid  .by  him  for  cer- 
tain personalty  bid  In  by  him  for  use  on 
such  farm,  and  not  amount  for  which  it 
was  afterwards  sold  by  receiver.  Lambert- 
son  V.  Vann,  134  N.  C.  108,   46  S.  B.  10. 

28.  Where  beneficiary  is  remainderman 
he  can  prevent  stranger  from  doing  any  in- 
jury which  he  could  prevent  life  tenant  from 
doing.  Indiana  R.  Co.  v.  Morgan,  162  Ind. 
331,  70  N.  B.  368. 

29.  Complaint  to  compel  them  to  sell  and 
to  account  properly  dismissed  In  the  ab- 
sence of  allegation  of  malfeasance  or  bad 
faith.  Levett  v.  Polhemus,  84  N.  T.  S.  1049. 
An  executor  is  not  liable  for  depreciation  of 
realty  due  to  his  failure  to  sell  it  as  direct- 
ed by  the  will  w^here  the  evidence  shows 
that  testator's  title  was  worthless  at  the 
time  of  his  death.  In  re  Irvine's  Bstate 
[Pa.]  68  A.  617.  Discretion  controlling  In 
absence  of  fraud  [Cal.  Code  Civ.  Proo.  § 
1561].  In  re  Wickersham's  Bstate,  139  Cal. 
652,  73  P.  641.  The  New  Jersey  statute  in 
regard  to  the  sale  of  land  by  administrators 
with  the  will  annexed  (2  Gen.  St.  p.  1429) 
does  not  give  them  power  to  sell  real  estate 
which  by  the  will  was  devised  to  executors 
upon  trusts  to  be  performed  by  them  as 
trustees.  Variok  v.  Smith  [N.  J.  Bq.]  58  A. 
168. 

30.  Holly  V.  Gibbons,  176  N.  T.  520,  68  N. 
B.  889.  Dismissal  by  the  surrogate  of  the 
creditor's  petition  for  an  accounting  with 
the  statement  that  the  proceeding  is  barred 
by  limitation  is  not  a  bar  to  such  suit.     Id. 

3   Curr.   Law — 80. 


The  devisee  of  the  realty  is  a  necessary 
party  and  a  Judgment  in  plaintiff's  favor 
will  be  reversed  where  such  devisee  was  not 
properly  served  with  process.  Id.  A  direc- 
tion that  the  realty  be  sold  by  the  referee 
is  Improper  where  there  is  no  finding  that 
the  executor  was  unfit  or  unable  to  make 
the  sale.  Id.  The  effect  of  the  reversal  of 
the  Judgment  under  which  the  land  was  sold 
to  the  plaintiff  "was  to  entitle  the  executor 
to  a  restitution  of  the  property  so  sold, 
with  an  accounting  for  rents  and  profits, 
after  deductions  for  taxes  and  ordinary  re- 
pairs. Remittitur  amended  [N.  T.  Code  Civ, 
Proo.  :  1323].  Id.,  177  N.  T.  401,  69  N.  B. 
731. 

31.  Baumeister  v.  Silver   [Md.]    56  A.   825. 

32.  Under  power  in  will.  Does  not  affect 
rights  of  adverse  claimants.  In  re  Wicker- 
sham's Bstate,  139  Cal.  652,  73  P.  541.  One 
in  possession  of  realty  as  owner  cannot  en- 
Join  a  probate  sale  thereof  on  the  ground 
that  the  succession  has  no  Interest  therein. 
Sale  passes  only  such  title  as  estate  has  and 
plaintiff's  rights  are  not  affected  thereby. 
Rapides  Lumber  Co.  v.  Hartiens,  111  La.  793, 
35    So.    910. 

33.  Where  executors  were  given  power 
to  manage  and  sell  testator's  estate  as  trus- 
tees, and  they  died  after  the  personal  estate 
had  been  fully  administered  and  nothing  re- 
mained to  be  done  except  to  pay  over  the 
income  of  the  realty  to  the  beneficiaries  of 
the  trust  and  to  sell  such  realty  in  accord- 
ance with  the  terms  of  such  trust,  a  trustee 
appointed  by  the  court  in  the  place  of  such 
administrator,  and  not  an  administrator  de 
bonis  non  was  the  proper  party  to  make 
such  sale.  Gehr  v.  McDowell,  206  Pa.  100,  55 
A.  851;  Strife  v.  Norton,  206  Pa.  100,  55  A. 
851. 

34.  Altgelt  V.  Alamo  Nat.  Bank  [Tex.  Civ. 
App.]   79   S.  W.    582. 

35.  May  carry  on  decedent's  business  un- 
der provisions  of  Tex.  Rev.  St.  1895,  art. 
1984.  Altgelt  V.  Alamo  Nat.  Bank  [Tex.  Civ. 
App.]  79  S.  W.  582.  May  after  his  qualifi- 
cation ratify  notes  executed  by  him  before 
such    qualification    in    conduct    of    testator's 
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Sales  made  by  an  executor  under  a  power  in  a  will  must  in  some  states  be 
confirmed  by  the  probate  court.^'  With  this  exception  the  purchaser  deals  with 
the  executor  in  the  same  manner  as  he  would  with  any  other  vendor.*'  The 
fact  that  the  sum  realized  will  not  be  sufficient  to  pay  aU  the  legacies  cannot  be 
raised  by  an  unsuccessful  bidder  on  appeal  from  an  order  confirming  the  sale,  it 
not  being  a  legatee,  and  none  of  the  legatees  having  appealed.'*  It  is  no  ground 
of  objection  to  the  confirmation  of  the  sale  that  it  is  not  for  the  best  interests  of 
a  particular  heir,'"  or  of  the  estate,*"  or  that  others  have  an  interest  in  the 
property.*^  A  curative  act  cannot  validate  an  executor's  sale  which  is  not  author- 
ized either  by  the  will  or  by  an  order  of  eourt.*^  The  sale  of  lands  is  not 
ordinarily  a  part  of  the  duties  of  the  administrator.*' 

The  probate  court  has  no  authority  to  order  the  administrator  to  borrow 
money  to  complete  an  unfinished  building  commenced  by  decedent,  for  the  con- 
struction of  which  no  contract  existed  at  the  time  of  his  death.**  The  person 
lending  the  money  in  such  case  can  only  be  subrogated  to  the  rights  of  the  con- 
tractors, and  has  no  lien  therefor  on  the  land.*^  In  some  states  realty  may  be 
sold  to  pay  legacies  and  to  raise  a  fund  to  pay  annuities  charged  on  the  estate, 
where  there  is  not  sufficient  personalty  for  that  purpose.*' 

One  paying  the  debts  of  the  estate,*'  or  loaning  money  to  an  executor  to  pay 
them  is  entitled  to  be  subrogated  to  the  rights  of  creditors  so  paid.*'  Adminis- 
trators paying  a  claim  against  an  estate  with  their  notes  are  entitled  to  a  cor- 
responding credit  as  of  the  date  thereof.*'    Land  held  by  decedent  with  a  power 


business.  Id.  In  making  of  notes  and  con- 
tracts in  conduct  of  business.  3Enis  v.  How- 
ard Smith  Co.  [Tex.  Civ.  App.]  80  S.  W.  633. 
For  definition  of  independent  executor,  see 
ante,  5  1- 

36.  Sales  to  pay  debts,  see  post,  §  7.  In  re 
Robinson's  Estate,  142  Cal.  152,  75  P.  777; 
Bank  of  Uklah  v.  Rice,  143  Cal.  265,  76  P. 
1020.  Mont.  Rev.  St.  1879,  §  209,  p.  233; 
Comp.  St.  §  209,  p.  328.  Goodell  v.  Sanford 
[Mont.]  77  P.  522.  Beneficiary  vendees  un- 
der trust  agreement  held  estopped  to  ques- 
tion validity  of  sale  by  executrix  under 
power  in  will.     Id. 

37.  In  re  Robinson's  Estate,  142  Cal.  152, 
75  P.  777.  Vendee  bound  to  examine  title 
and  point  out  objections  thereto.  Goodell  v. 
Sanford  [Mont.]  77  P.  522.  In  California  the 
sale  must  be  confirmed  unless  the  price  bid 
is  disproportionate  to  the  value  of  the  prop- 
erty and  It  is  made  to  appear  that  an  in- 
creased bid  of  ten  per  cent,  may  be  obtained 
[Code  Civ.  Proo.  §  1552].  In  re  Robinson's 
Estate,  142  Cal.  152,  76  P.  777.  Same  is  true 
in  Montana  [Code  Civ.  Proc.  §§  2685,  2687]. 
Ms.y  also  ascertain  whether  sale  was  legally 
and  fairly  conducted.  Goodell  v.  Sanford 
[Mont]   77  P.  522.  ,,„  ^  ,     ,.„ 

38.  In  re  Robinson's  Estate,  142  Cal.  152, 
7S  "P    777 

39.'  In  re  Wickersham's  Estate,  139  Cal. 
652,  73  P.  541. 

40.  Question  is  left  to  discretion  of  ex- 
Bcutors  [Cal.  Code  Civ.  Proc.  §  1561].  In  re 
Wickersham's  Estate,  139  Cal.  652,  73  P.  541. 

41  Sale  passes  only  decedent's  interest. 
In  re  Wickersham's  Estate,  139  Cal.   652,   73 

P    541 

43.  Texas  Rev.  St.  1895,  art.  1879a,  val- 
idating sales  made  under  wills  probated  in 
other  states  does  not,  in  the  absence  of 
Broof  of  administration  and  an  order  of  sale 


by  a  probate  court,  validate  an  executor's 
deed  made  under  such  a  will  which  does  not 
exempt  the  estate  from  administration  In 
the  probate  court,  or  authorize  the  sale  of 
such  land.  Recitals  therein  of  grantee's 
equitable  interest  in  the  property  inadmis- 
sible to  show  any  equitable  title  In  him  in 
absence  of  showing  that  he  had  a  contract 
with  testator  in  relation  thereto.  Land 
transferred  in  satisfaction  of  claim.  League 
v.  Williamson  [Tex.  Civ.  App.]    77  S.  W.   435. 

43.  Ex  parte  Simmons  [S.  C]  48  S.  E.  279. 

44.  Not  within  Mo.  Rev.  St.  1899,  §§  100. 
101,  authorizing  the  employment  of  labor  to 
preserve  the  estate.  Waldermeyer  v.  Loebig 
[Mo.]  81  S.  W.  904.  A  trust  deed  on  the 
premises  executed  to  secure  Its  repayment 
is  void  and  is  properly  canceled.     Id. 

45.  As  they  had  no  legal  basis  for  me- 
chanic's lien,  he  has  none.  Waldermeyer  v. 
Loebig  [Mo.]   81  S.  W.  904. 

46.  Under  Iowa  Code,  §  3323,  providing 
for  sale  for  payment  of  debts  and  legacies. 
Will  did  not  specifically  direct  sale,  but  evi- 
dently contemplated  that  it  might  be  made 
under  order  of  court  if  necessary.  Ellyson 
v.  Lord    [Iowa]    99   N.  W.    582. 

47.  The  husband  was  interested  in  speedy 
payment  of  the  debts  of  his  deceased  wife 
and  hence  had  the  right  to  pay  them  to 
avoid  the  costs  of  suits  thereon.  Having 
done  so  he  was  subrogated  to  the  rights  of 
creditors  whose  debts  he  had  paid  and  was 
entitled  to  a  lien  for  the  amount  thereof. 
Riddle  v.   Riddle    [Ky.]    SO  S.  W.   1129. 

48.  Even  though  mortgage  given  to  se- 
cure the  loan  was  unauthorized.  Taliaferro 
V.  Thornton's  Ex'rs  [Ky.]  80  S.  W.  1097. 

49.  Without  inquiring  as  to  whether  at 
that  time  estate  had  funds  to  pay  the  claim. 
Walworth's  Estate  v.  Bartholomew's  Estate 
[Vt.]   56  A.   101. 
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to  sell  for  support  is  assets  of  which  the  executor  holds  possession  until  outstand- 
ing debts  for  support  are  paid."  It  is  the  duty  of  executors  to  discharge  liens 
on  property  worth  more  than  the  amount  secured  thereby,  where  they  were  given 
to  secure  the  personal  and  primary  obligations  of  the  testator."^ 

The  executor  or  administrator  may  apply  to  a  court  of  equity  for  instructions 
when  the  affairs  of  the  deceased  are  so  involved  that  he  cannot  otherwise  safely 
administer  the  estate.'^  The  court  will  also  lend  its  aid  where  circumstances 
are  such  that  injustice  to  the  representative  or  injury  to  the  estate  vriU  otherwise 
result.""  Equity  has  jurisdiction  to  establish  a  right  under  a  will  and  to  compel 
performance  of  their  duties  by  executors  as  incident  thereto.^*  In  proper  cases 
equity  will  instruct  a  trustee"*  and  incident  to  this  power  it  will  construe  a  will."' 
In  some  states  the  probate  court  also  has  authority  to  construe  the  will  for  the 
purpose  of  instructing  the  representative.'*'  The  executor  can  not  be  interfered 
with  in  the  administration  of  the  estate  by  the  appointment  of  a  receiver  in  a 
suit  to  contest  the  will.'* 

Any  one  of  several  executors  may  settle  an  account  with  a  person  account- 
able to  the  estate. ^^ 

§  6.  Debts  and  Uabilities  of  estate;  their  establishment  and  satisfaction. 
A.  Claims  provable.^" — As  a  general  rule  when  a  debtor  dies,  creditors  must  en- 
force their  claims  in  the  probate  court  and  cannot,  within  the  time  allowed  by 
law  for  the  issuance  of  letters  of  administration,  maintain  an  action  against  the 
heirs  or  devisees.'^  But  this  rule  does  not  apply  where  it  is  shown  that  there 
are  no  other  debts  and  there  is  no  necessity  for  an  administration."  The  only 
claims  provable  against  the  estate  in  the  probate  court  are  such  as  were  existing 
demands  against  decedent  during  his  lifetime.'* 


30.     Hlnn  V.  Gersten   [Wis.]   99  N.  W.   33«. 

51.  Where  they  were  required  by  will  to 
do  so  and  fund  was  provided  for  that  pur- 
pose held  that  payment  worked  a  discharge 
of  the  liens,  and  they  could  not  be  main- 
tained as  liens  by  their  assignment  to  the 
executors  and  a  subsequent  assignment  by 
them  to  persons  chargeable  with  notice  of 
the  facts.  Fact  that  other  debts  were  pay- 
able out  of  same  fund  immaterial.  Hetzel 
V.  Easterly,  96  App.  Div.  517,  89  N.  T.  S.  154. 

52.  In  such  case  may  Institute  suit  against 
all  the  creditors  for  adjustment  of  their 
claims  and  a  final  decree  settling  the  order 
of  payment  of  the  assets.  Bill  held  not  to 
show  facts  entitling  executor  to  equitable 
relief.  Hanna  v.  Galford  [W.  Va.]  47  S.  B. 
359. 

In  New  York  executors  may  by  statute  ap- 
ply to  the  proper  court  for  directions  as  to 
the  custody  and  management  of  the  assets 
of  the  estate.  Code  Civ.  Proc.  §  2602.  Sur- 
rogate may  adjourn  such  proceedings  on 
condition  that  the  property  be  delivered  to 
the  party  entitled  to  it.  In  re  Bodkln'a  Es- 
tate,  88  App.   Div.    33,  84  N.   T.   S.   552. 

53.  Hanna  v.  Galford  [W.  Va.]  47  S.  B. 
359. 

54.  Executors  will  be  enjoined  at  the  suit 
of  devisees,  from  conveying  to  a  railroad 
company  a  right  of  way  through  land  of 
their  testator,  where  they  have  no  authority 
to  do  so.  McClane  v.  McClane,  207  Pa.  465, 
56  A.   996. 

55.  See  Trusts,  §  7,  2  Curr.  L.  1941. 

56.  See  Wills,  §  5  G,  2  Curr.  L.  2160. 

57.  Toungson  v.  Bond  [Neb.]  95  N.  W. 
700.     See  Wills.  §  5  G,  2  Curr.  L.  2160. 


58.  Burgess  v.  Sullivant,  2  Ohio  N.  P.  (N. 
S.)    327. 

59.  Bgan  v.  Wirth    [R.  I.]    58  A.   987. 

60.  See  1  Curr.  L.  1101. 

61.  Floyd  V.  Watkins  [Tex.  Civ.  App.]  79 
S.  W.  612.     See  post,  §  6  B. 

62.  Floyd  V.  Watkins  [Tex.  Civ.  App.]  79 
S.  W.  612.  A  court  may  foreclose  a  mort- 
gage against  the  heirs  where  there  are  no 
other  debts,  though  deceased  left  a  will 
which  had  been  established  In  probate  court, 
and  though  the  time  allowed  for  the  issu- 
ance of  letters  of  administration  had  not 
elapsed.  Application  for  administration  re- 
fused on  ground  that  there  was  no  neces- 
sity therefor.  Id.  Pact  that  pleading  by 
mortgagee  alleges  probate  proceedings  and 
appointment  of  administrator  who  did  not 
qualify  insufficient  to  rebut  presumption  of 
validity,  since  pleading  may  have  been 
amended  to  show  that  administration  was 
not  necessary.  Id.  The  presumption  is  that 
the  judgment  of  foreclosure  was  valid  and 
it  will  be  sustained  on  collateral  attack  un- 
less it  appears  from  the  record  that  there 
were  other  debts  and  administration  was 
necessary.     Id. 

63.  Claim  by  former  representatives  for 
counsel  fees  incurred  in  defending  suit 
brought  against  them  after  death  of  testator 
and  when  they  were  not  acting  in  such  ca- 
pacity. In  re  Currier's  Estate  [Colo.  App.] 
74  P.  S40.  A  claim  for  funeral  expenses  is 
a  charge  against  the  estate  rather  than  a 
debt  due  from  decedent  and  hence  cannot  be 
made  the  subject  of  a  reference  as  a  claim 
against  him  under  Code  Civ.  Proc.  §  2718, 
though  administratrix  assents   thereto.     Ge- 


1368 


ESTATES  OF  DECEDENTS  §  6A, 


3  Cur.  Law. 


A  contingent  Claim  is  onie  that  cannot  be  proved  or  allowed  as  a  debt  because 
the  liability  is  dependent  upon  some  uncertain  future  event,  and  therefore  can- 
not be  determined  within  the  time  allowed  by  law  for  proving  claims."*  It  does 
not  become  absolute  within  the  meaning  of  statutes  in  regard  to  filing  claims 
until  it  is  in  shape  to  be  presented  to  the  probate  court  for  final  adjudication 
against  the  estate.'"  The  mere  fact  that  the  time  of  payment  is  uncertain  does 
not  make  thie  claim  contingent  where  it  is  sure  to  arrive.'*  By  statute  in  some 
states  demands  payable  at  a  future  day  may  be  allowed  at  their  present  value, 
and  payment  may  thereafter  be  made  according  to  the  terms  and  at  the  time 
specified  in  the  contract." 

One  is  a  creditor,  within  the  meaning  of  statutes  providing  for  the  filing  of 
claims  and  bringing  actions  thereon,  who  has  a  cause  of  action  against  the 
deceased  which  by  law  survives.'^ 

Tortwise  liabilities  may  be  enforced  if  they  survive.'"  A  claim  for  damages 
for  obstructing  a  right  of  way  which  survives  the  death  of  the  party  causing  the 
obstruction  should  be  presented  to  the  administrator  before  suit  is  brought  there- 
on.'" 

A  claim  against  deceased  as  a  surety  on  a  note  may  be  proved  against  his 
estate  though  the  remedy  against  the  principal  is  barred  by  limitations.'^  In 
states  where  partnership  debts  are  regarded  as  joint  and  several  partnership  cred- 
itors may  enforce  full  payment  of  their  demands  against  the  estate  of  a  deceased 
partner,  without  waiting  until  the  firm  afEairs  are  wound  up.'"'  Prior  to  a  settle 
ment  of  the  partnership  affairs,  the  surviving  partner  cannot,  in  the  probate  court, 
recover  from  the  administrator  of  a  deceased  partner  a  balance  alleged  to  be  due 
him  from  the  firm.'*  A  contention  by  parties  jointly  liable  on  a  claim  filed 
against  an  estate  that  such  estate  should  pay  the  whole  debt  and  that  their  lia- 
bility to  it  should  not  exceed  half  such  amount  is  not  a  claim  which  must  be  filed 
and  proven  against  the  estate.'* 

A  debt  secured  by  a  mortgage  executed  after  a  will  devising  the  land  is  a  debt 


net  V.  Wniock,  »3  App.  Dlv.  588,   87  N.  T.  3. 
938. 

Note  I  The  reader  should  consult  such 
titles  as  Contracts,  Implied  Contracts  and 
titles  treating  of  particular  kinds  of  con- 
tracts such  as  Sales,  Vendor  and  Purchaser. 
He  should  also  consult  the  various  titles 
treating  of  specific  torts  such  as  Negligence, 
Trespass,  etc.;  also  those  treating  of  obliga- 
tions not  contractual  as  Taxes;  also  he 
should  consult  Abatement  and  Revival  upon 
all  questions  of  survivability.  It  would  be 
confusing  because  improper  to  collate  cases 
here  merely  because  the  question  arose  as 
against  a  decedent's  estate.     [Editor.] 

64.  V71thin  meaning  of  V.  S.  2517. 
Brown's   Bx'r   v.   Dunn's  Estate,   76   Vt.   264, 

65.  within  meaning  of  Neb.  Comp.  St. 
1901  c  23,  §§  258-263.  Claim  for  stockhold- 
ers' 'liability  not  absolute  until  judgment  is 
rendered  thereon  in  the  district  court.  Haz- 
[ett  V  Blakely  [Neb.]  97  N.  W.  808.  The 
vendee  of  land  sold  by  decedent  is  not  pre- 
cluded from  recovering  against  his  heirs  at 
law  for  a  breach  of  warranty,  to  the  extent 
of  the  property  received  by  them  notwith- 
standing the  fact  that  he  did  not  file  a  claim 
against  the  estate,  where  no  steps  to  satisfy 
IL  liens  against  such  land  were  taken  un- 
til after  the   estate  was  closed,  he  not  hav- 


ing been  a  creditor  before  that  time  [Burns' 
Rev.  St.  1901,  §§  2465,  2470,  2597,  3344,  con- 
strued]. Whlttern  v.  Krlck,  31  Ind.  App. 
677,  68  N.  B.  694. 

66.  Agreement  to  repay  money  on  death 
of  life  tenant.  Brown's  Ex'r-  v.  Dunn's  Es- 
tate,  75  "Vt.   264,   65  A.   364. 

67.  V.  S.  2428.  Brown's  Ex'r  v.  Dunn's 
Estate,   76  Vt.  264,  55  A.   364. 

68.  Claimant  under  a  bond  to  which  de- 
ceased was  a  party  is  a  creditor  within 
meaning  of  R.  I.  Gen.  Laws  1896,  c.  215,  §  2, 
and  Id.  c.  218,  §  9,  where  claim  arose  during 
decedent's  lifetime.  Municipal  Court  v. 
Whaley  [R.  I.]  57  A.  1061. 

69.  See  Abatement  and  Revival,  §  3,  3 
Curr.  Jj.  10. 

70.  Randall  v.   Brayton    [R.   I.]    58   A.    734. 

71.  Not  barred  against  estate  because 
death  of  surety  suspended  running  of  limi- 
tations. Charbonneau  v.  Bouvet  [Tex.]  82  S. 
W.   460. 

72.  Where  the  liability  is  joint  only,  the 
opposite  is  true.  No  evidence  to  'how  part- 
nership. Altgelt  V.  Alamo  Nat.  Bank  [Tex. 
Civ.   App.]    79    S.   W.   582. 

73.  Comp.  Laws  1897,  §  2657,  in  relation 
to  jurisdiction  of  chancery  courts  does  not 
apply.     Glllett  v.  Chavez   [N.  M.]  78  P.  68. 

74.  Pratt  V.  Flshwlld,  121  Iowa,  642,  96  N. 
W.  1089. 
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of  the  estate  of  the  mortgagor/"  and  a  mortgage  may  be  enforced  after  the  death 
of  the  mortgagor  without  probating  his  estate  or  presenting  a  claim  for  the  mort- 
gage debt  to  his  executor  or  administrator.'" 

The  acceptance  by  the  widow  of  a  legacy  given  her  in  lieu  of  dower  makes 
her  a  creditor  of  the  estate.'^ 

Illegal  debts^*  and  those  barred  by  limitations  are  not  provable."  The 
formal  discharge  of  an  executor  or  administrator  contained  in  the  decree  on  final 
accounting  is  in  itself  no  bar  to  the  presentation  and  allowance  of  a  claim  against 
the  estate.*" 

(§  6)  B.  Exhibition,  establishment,  allowance  and  enforcement  of  claims.^^ 
— As  a  general  rule,  the  courts  having  jurisdiction  of  probate  matters  are  given 
authority  to  hear  and  determine  claims  against  the  estate.'^     Courts  of  general 


75.  Hunt  V.  Hinshaw  [Ind.  App.]   70  N.  B. 

826. 

76.  Gleason  v.  Hawkins,  32  Wash.  464,  73 
P.  533. 

77.  Is  payable,  like  other  debts,  first  out 
of  personalty  and  then  out  of  realty,  and 
where  personalty  Is  Insufficient,  provision 
for  Its  payment  should  be  made  In  action  for 
partition  of  realty.  Wilmot  V.  Robinson,  42 
Misc.  244,  86  N.  T.  S.  575. 

78.  Debts  of  honor.  In  re  Hull,  97  App. 
DIv.  258,  89  N.  Y.  S.  939. 

79.  An  executor  Is  responsible  to  legatees 
for  the  amount  of  a  claim  paid  by  him  with- 
out authority  of  law  and  after  it  had  be- 
come barred  by  limitations.  Testator  left 
money  to  daughter  with  provision  that  If  she 
refused  to  become  member  of  executor's 
family  It  should  go  to  executor's  son.  Ex- 
ecutor paid  it  to  son  and  when  sued  by 
daughter  claimed  that  she  had  refused  to 
become  member  of  his  family.  On  appeal  it 
was  held  that  he  had  no  right  to  do  so.  He 
then  claimed  that  son  had  claim  against 
estate  for  more  than  amount  paid  him,  but 
such  claim  had  never  been  proved  though 
suit  was  not  brought  until  10  years  after 
testator's  death.  Held  that  such  defense 
was  after-thought  and  of  no  avail.  Finley 
V.  Keinnlngham,  25  Ky.  L.  E.  1955,  79  S.  W. 
236. 

80.  Contingent  claim  which  did  not,  be- 
come absolute  until  after  such  accounting. 
Hazlett  V.  Blakeley   [Neb.]   97  N.  W.  808. 

81.  As  to  deduction  of  debts  owed  by  leg- 
atee or  distributee  to  estate  from  his  share, 
see  post,  §  12.     See,  also,  1  Curr.  L.  1104. 

82.  In  Colorado,  the  county  court  has  such 
jurisdiction.  Includes  claim  of  surety  for 
contribution  from  estate  of  deceased  co- 
surety. McAllister  v.  Irwin's  Estate,  31  Colo. 
253,   254,   73  P.   47. 

In  Illinois,  county  courts  sitting  In  pro- 
bate have  jurisdiction  of  both  legal  and 
equitable  claims  against  a  decedent.  Star- 
rett  V.  Brosseau,  208  111.  408,  70  N.  E.  354.  A 
right  of  action  at  law  against  a  person  re- 
mains an  action  of  the  same  nature  against 
his  legal  representatives.  Simple  money  de- 
mand in  action  by  principal  against  agent's 
executor;  not  Involving  breach  of  trust  or 
requiring  an  accounting.  Id.  It  may  either 
be  prosecuted  in  the  circuit  court  as  an  ac- 
tion at  law  aga'lnst  them  or  may  be  filed  In 
the  county  court  as  a  claim  against  the  es- 
tate.    In  latter  case,  It  Is  regarded  as  action 


at  law  In  so  far  as  Illinois  practice  act  Is 
concerned,  and  appellate  court  Is  the  final 
court  of  appeal  as  to  controverted  questions 
of  fact  [Kurd's  Rev.  St.  1899,  c.  110,  §  89]. 
Id. 

Marylandi  Where,  In  a  suit  for  the  sale 
of  land  and  a  division  of  the  proceeds  among 
the  heirs,  It  was  agreed  that  a  decree  of 
sale  might  be  entered  and  that  afterwards 
a  claim  of  one  of  the  heirs  for  services  ren- 
dered deceased  might  be  submitted  to  the 
auditor  and  passed  upon  by  him  in  the  dis- 
tribution of  the  proceeds,  upon  such  testi- 
mony as  might  then  be  produced,  the  pro- 
ceeding was  to  that  extent  converted  into  a 
creditor's  bill  and  the  court  had  Jurisdiction, 
after  the  sale,  to  order  the  auditor  to  take 
testimony  In  regard  to  the  claim.  Duck- 
worth v.  Duckworth   [Md.]   56  A.   490. 

In  NeTT  York,  the  surrogate  has  no  power 
to  determine  the  validity  or  decree  the  pay- 
ment of  a  disputed  claim  except  with  the 
written  consent  of  the  parties.  Must  dis- 
miss without  prejudice  and  creditor  may 
then  bring  action  [Code  Civ.  Proc.  §§  1882, 
2722].  Holly  v.  Gibbons,  176  N.  Y.  620,  68  N. 
E.  889.  Only  upon  the  judicial  settlement  of 
the  accounts  of  the  executor  or  administra- 
tor and  upon  the  written  consent  of  the  par- 
ties [Code  Civ.  Proc.  §§  2743,  1822,  as  amend- 
ed In  1895].  Clark  v.  Hyland's  Estate,  88 
Ap...  DIv.  392,  84  N.  Y.  S.  640.  May  try  an 
issue  as  to  whether  the  executrix  received 
and  accep'ted  a  written  statement  of  claim, 
but  not  the  Issue  raised  merely  by  the  claim 
and  Itc  rejection.  In  re  Reinaoh's  Estate, 
41  Misc.  78,  83  N.  Y.  S.  651.  Under  Code  Civ. 
Proc.  §  2fr06,  he  may  require  the  executor  of 
a  deceases  administrator  to  account  to  a 
creditor  for  moneys  received  by  the  de- 
cedent in  his  representative  capacity.  In  re 
Hull,    97   App.  Dlv.  258,   89  N.  Y.   S.   939. 

In  Oregon,  county  courts  have  jurisdiction 
to  hear  and  determine  claims  without  the 
formality  of  technical  pleadings  [B.  &  C. 
Comp.  §  1161].  In  re  Morgan's  Estate  [Or.] 
77  P.  608.  The  pecuniary  limitation  Imposed 
on  the  jurisdiction  of  such  courts  by  Const, 
art.  7,  5  12,  does  not  apply.     Id. 

In  PennsylTanla,  the  orphans'  court  has  no 
jurisdiction  to  settle  complicated  accounts 
growing  out  of  numerous  transactions  be- 
tween a  claimant  and  decedent,  Involving 
mutual  obligations  and  requiring  an  ac- 
counting. Miller  V.  Fulton,  206  Pa.  695,  56 
A.   74. 
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jurisdiction  cannot  ordinarily  enforce  a  claim  against  the  estate  by  attachment 
proceedings  during  the  course  of  its  administration  in  the  probate  court.*'' 

Limitations  do  not  run  against  decedent's  creditors  during  the  time  adminis- 
tration on  his  estate  is  delayed/*  but  the  death  of  a  creditor  does  not  operate  to 
prevent  the  running  of  limitations  against  his  heirs  on  a  claim  maturing  before 
his  death,  notwithstanding  administration  is  not  had  on  his  estate.*'  Where  a 
debt  becomes  due  at  the  death  of  the  debtor  and  administration  is  not  taken  out 
by  the  next  of  kin,  it  is  the  duty  of  the  debtor  to  have  letters  issued  within  a 
reasonable  time.'®  Limitations  cannot  be  tolled  by  mere  failure  to  present  a 
claim."  Where  the  statute  forbids  suit  against  the  executor  or  adnunistrator 
during  a  certain  period  after  his  appointment,  limitations  will  not  run  during 
such  time."  An  executor  may  prevent  the  running  of  the  statute  by  making 
payments  on  the  claim,**  but  the  fact  that  he  repeatedly  promises  to  pay  a  claim 
will  not  have  such  effect  where  it  was  not  barred  at  the  time  of  decedent's  death 
and  the  creditor  takes  no  steps  to  have  the  estate  properly  administered,  even 
though  no  notice  to  creditors  to  present  claims  is  published.'"  The  fact  that  no 
execution  can  issue  on  a  judgment  because  of  lapse  of  time  does  not  prevent  its 
enforcement  against  the  estate  of  the  judgment  debtor  at  any  time  before  limita- 
tions have  run  against  it.*^ 

In  some  states,  no  suit  can  be  commenced  against  the  representative  to  re- 
cover a  debt  owed  by  decedent  until  the  expiration  of  a  certain  time  after  his 
qualification."^  In  Washington,  if  a  person  against  whom  an  action  could  have 
been  brought  dies  before  the  time  limited  for  its  commencement  and  the  action 


88.  Judgment  of  district  court  sustaining 
attachment  and  directing  sale  of  goods  to 
pay  plaintiff's  debt  void  and  may  be  vacated 
at  any  time  on  motion.  O'Loughlin  v.  Over- 
ton   [Kan.]    74  P.   604. 

84.  Stanton  v.  Gibbins  [Mo.  App.]  77  S. 
W.  95. 

85.  Heirs  cannot  prolong  limitations  in 
their  own  favor  by  delaying  to  take  out  let- 
ters. Stanton  v.  Gibbins  [Mo.  App.]  77  S. 
W.  95.  Where  the  orphans'  court  assumes, 
•without  jurisdiction,  to  adjudicate  certain 
items  of  a  claim  which  was  the  proper  sub- 
ject of  an  accounting,  such  claim  does  not 
thereby  become  seated  on  the  fund  so  as  to 
toll  limitations.  Miller  v.  Fulton,  206  Pa. 
595,  56  A.  74.  A  provision  requiring  claims 
to  be  presented  within  one  year  after  publi- 
cation of  a  notice  to  that  effect  does  not  op- 
erate to  extend  the  general  statute  of  limi- 
tations. Fact  that  no  notice  was  published 
as  reauired  by  2  Ball.  Ann.  Codes  &  St.  §§ 
6226  6228,  immaterial.  Bank  of  Montreal 
V.  Buchanan,  32  Wash.  480,  73  P.  482.  The 
Virginia  statute  providing  that  the  time 
during  which  a  party  is  out  of  the  state 
shall  not  be  computed  in  determining  wheth- 
er the  statute  of  limitations  has  run  (Code 
1887,  §  2933,  as  amended  by  Laws  1897-98,  p. 
441  0.  404)  does  not  apply  to  deceased  per- 
son's or  their  estates,  so  as  to  prevent  lim- 
itations running  against  claim  against  non- 
resident decedent  which  did  not  accrue  until 
after  his  death.  Templeman's  Adm'r  v.  Pugh 
[Va  ]  46  S.  E.  474.  Notes  given  by  indepen- 
dent executor  in  renewal  of  others  given  by 
him  for  money  borrowed  for  purpose  of  car- 
rying on  business  of  decedent  are  not  barred 
by  limitations  when  presented  to  the  admin- 
istrator de  bonis  non  for  allowance,  and  on 
their  rejection,   suit  is  brought  to   establish 


them  as  a  claim  against  the  estate  within 
four  years  after  they  become  due.  Altgelt 
V.  Alamo  Nat.  Bank  [Tex.  Civ.  App.]  79  S.  W. 
582. 

86.  Holies  V.  Riddle,  4  Ohio  C.  C.  (N.  B.) 
449. 

87.  In  re  Morgan's  Estate  [Or.]   77  P.  60S. 

88.  In  Oregon,  an  action  cannot  be  main- 
tained against  an  executor  or  administrator 
until  six  months  after  the  granting  of  let- 
ters. B.  &  C.  Comp.  §  387.  In  re  Morgan's 
Estate  [Or.]  77  P.  608.  Where  no  indorse- 
ment of  rejection  is  made  as  required  by 
Id.  §  1161,  the  statute  will  not  run  during 
time  between  filing  of  claim  and  date  claim- 
ant required  notice  of  its  rejection.     Id. 

89.  Holly  V.  Gibbons,  176  N.  T.  520,  68  N. 
E.  889. 

90.  Bank  of  Montreal  v.  Buchanan,  32 
Wash.  480,  73  P.  482. 

91.  In  South  Carolina  may  be  enforced  at 
any  time  within  20  years  after  its  rendition. 
Ex  parte  Goldsmith   [S.  C]   47  S.  E.  984. 

92.  In  Georgia,  twelve  months.  Such  pro- 
vision is  for  benefit  of  representative. 
Claimant  of  property  on  which  judgment  re- 
covered during  such  time  is  sought  to  be 
enforced  cannot  question  its  validity  on  that 
ground.  Hill  v.  Julian,  119  Ga.  607,  46  S.  B. 
834.  In  Texas  in  suit  for  money  not  required 
to  plead  until  expiration  of  12  months  from 
probate  of  will.  Rev.  St.  1895,  art.  1996. 
Applies  only  to  suits  on  claims  instituted 
against  estate  and  not  to  suits  pending  at 
testator's  death.  Altgelt  v.  D.  Sullivan  & 
Co.  [Tex.  Civ.  App.]  79  S.  W.  333.  A  volun- 
tary appearance  waives  this  right.  Id. 
Right  is  in  nature  of  a  personal  privilege, 
and  fact  that  judgment  is  entered  within  a 
year  does  not  render  it  void.  Ross  v.  DrouU- 
het   [Tex.  Civ.  App.]    80   S.  W.   241. 
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survives,  it  may  be  brought  against  his  representatives  after  the  expiration  of 
such  time  and  within  one  year  after  the  issuance  of  letters  to  thern."^  Statutes 
limiting  the  time  within  which  actions  may  be  brought  against  executors  and 
administrators  are  imperative  and  cannot  be  waived  by  them."^ 

Presentation  of  claims.^^ — All  claims  must  be  filed  or  presented  to  the  execu- 
tor or  administrator"^  within  the  time  fixed  by  statute,  or  they  Avill  be  barred."' 
Where  no  time  is  fixed,  they  must  be  presented  within  a  reasonable  time." 


93.  Confirmation  of  executor's  authority 
by  court  and  flUng  bond  equivalent  to  tak- 
ing: out  letters  [2  Ball.  Ann.  Codes  &  St.  § 
48101.  Bank  of  Montreal  v.  Buchanan,  32 
Wash.  480,  73  P.  482.  Frew  v.  Clark,  34 
Wash.  661,  76  P.  85.  Such  section  keeps  alive 
claim  on  note  so  that  it  may  be  enforced 
against  personalty  where  letters  of  admin- 
istration were  not  taken  out  for  20  years, 
though  it  is  barred  against  realty  [§§  4798, 
4642].  Gleason  v.  Hawkins,  32  Wash.  464. 
73  P.  533.  Presentation  to  administrator  of 
notes  not  barred  at  time  of  testator's  death 
within  year  after  his  appointment  is  com- 
mencement of  action  within  meaning  of  this 
section  and  claim  not  barred,  though  would 
otherwise  have  been  under  general  statute 
of  limitations.  Frew  v.  Clark,  34  Wash.  561, 
76  P.  85.  Section  4810  does  not  extend  gen- 
eral statute  of  limitations  as  to  foreclosure 
of  a  mortgage  on  decedent's  realty  [Id.  5§ 
4798,  4642].  Gieason  v.  Hawkins,  32  Wash. 
464,   73  P.   538. 

94.  Failure  to  bring  suit  on  claim  within 
time  extinguishes  it,  though  administrator 
nllowed  and  promised  to  pay  it  when  it  was 
presented  to  him.  Thompson  v.  Hoxsie  [R. 
I.]  55  A.  930.  A  judgment  against  an  ex- 
ecutrix, obtained  in  an  action  commenced 
more  than  five  years  after  the  death  of  de- 
cedent, is  not  a  lien  on  the  realty  of  the 
estate  and  is  not  entitled  to  participate  in 
,1  fund  arising  out  of  sale  thereof  on  the 
foreclosure  of  a  mortgage  given  by  deceased 
during  his  lifetime.  Bowman  v.  Knorr,  206 
Pa.  270,  272,  55  A.  976.  The  administration 
of  an  administrator  de  bonis  non  is  a  con- 
tinuation of  that  of  the  executor  and  the 
statute  limiting  the  time  within  which  suits 
may  be  brought  against  executors  and  ad- 
ministrators begins  to  run  from  the  ap- 
pointment and  quallflcation  of  such  execu- 
tor [R.  I.  Gen.  Laws  1896,  c.  218,  §  14].  Suit 
must  be  commenced  against  administrator 
de  bonis  non  within  three  years  (Pub.  St. 
1882,  c.  189,  §  8)  after  appointment  and  qual- 
ification of  executor.  Thompson  v.  Hoxsie 
[R.   I.]  55  A.   930. 

95.  Claims  provable,  §  6A,  ante. 

96.  Cannot  otherwise  be  made  basis  of 
suit.  One  who  presents  a  claim  for  a  defin- 
ite sum  for  services  rendered  decedent  dur- 
ing a  definite  period  cannot  sue  for  a  great- 
er sum  or  for  services  rendered  outside  such 
period '[K.  I.  Gen-  I-aws  1896,  c.  215,  §  2]. 
Anderson  v.  Williams  [R.  I.]  58  A.  251. 
Where  a  note,  which  testator  signed  as  joint 
maker  was  not  presented  as  a  claim  against 
his  estate,  though  his  liability  was  capable 
of  being  ascertained  during  its  settlement 
and  there  was  sufficient  personalty  to  pay  all 
claims  a  bill  in  equity  to  which  the  executor 
was  not  made  a  party,  could  not  be  main- 
tained by  the  other  signers  against  testa- 
tor's  heirs   and   devisees   for   the   purpose   of 


relieving  them  from  liability  thereon.  Tink- 
er  V.    Babcock,    204   111.    571,   68   N.   B,    445. 

In  Mlssonrl  this  is  done  by  serving  written 
notice  stating  amount  and  nature  of  claim 
with  a  copy  of  writing,  instrument  or  ac- 
count on  which  it  is  founded.  Rev.  St.  1899, 
§  188.  Exhibition  not  containing  copy  of 
note  held  insuflloient.  Woltemahr  v.  Doye 
[Mo.  App.]  76  S.  W.  1053-  Should  be  suf- 
ficiently explicit  to  appraise  representatives 
of  facts  on  which  claim  is  based  so  they  can 
be  prepared  to  protect  interests  of  estate. 
May  be  amended  under  Id.  §  4079,  when  not 
so  barren  as  to  be  a  nullity.  Statement  of 
claim  founded  on  receipts  held  insufficient. 
Corson  v.  Waller  [Mo.  App.]  78  S.  W.  656. 
If  'Claim  Is  not  exhibited  or  suit  is  not 
brought  thereon  within  two  years,  it  is 
barred.  Rev.  St.  1899,  §§  184,  185.  If  suit  is 
brought  either  in  circuit  or  probate  court 
and  administrator  is  properly  served  or  ap- 
pears, no  exhibition  is  necessary.  Wolte- 
mahr V.  Doye  [Mo.  App.]  76  S.  W.  1053.  Evi- 
dence held  to  sustain  finding  that  notice  of 
claim  was  insufficient,  and  hence  claim  prop- 
erly placed  in  sixth  class.  Mason  v.  Gaith- 
er'a  Estate  [Mo.  App.]  80  S.  W.  277. 

In  Kentucky,  interest  will  not  be  allowed 
on  claims  which  have  not  been  verified  and 
demanded  of  the  administrator  within  one 
year  after  his  appointment  [Ky.  St.  1903,  § 
3884].  Cox  V.  Higglnbotham's  Adm'r,  25  Ky. 
L.  R.  1057,  76  S.  W.  1079.  The  question 
whether  this  has  been  done  cannot  be  raised 
for  the  first  time  on  appeal,  where  the  rec- 
ord simply  fails  to  show  affirmatively,  with- 
out plfea  calling  it  out,  that  the  demand  was 
so  made.  Lyon's  Ex'x  v.  IL.ogan  Co.  Bank's 
Assignee,  25  Ky.  L.  R.  1668,  78  S.  W.  454. 
Demand  may  be  waived  by  the  representa- 
tive either  before  or  after  suit  by  the  cred- 
itor, if  he  is  the  only  person  to  be  affected 
thereby.  Waived  by  telling  creditors  that 
there  would  be  no  assets  unless  he  recov- 
ered on  Insurance  policy  and  that  they  need 
not  present  their  claims  until  he  notified 
them  to  do  so.  Officers  of  corporation  com- 
petent to  prove  waiver  of  demand  by  de- 
ceased administrator.  Cox  v.  Higglnboth- 
am's Adm'r,  25  Ky.  L.  R.  1057,  76  S.  W. 
1079;  Lyon's  Ex'x  v.  Logan  Co.  Bank's  As- 
slngee,   25  Ky.   L.   R.   1668,  78  S.   W.   454. 

97.  An  action  cannot  be  maintained 
against  an  executor  or  administrator  In  the 
Federal  court  on  a  claim  against  the  estate 
of  a  decedent,  after  the  expiration  of  the 
time  allowed  by  the  state  statute  for  the 
presentation  of  such  claims  to  the  probate 
court  for  allowance,  where  it  was  not  so  pre- 
sented, and.no  excuse  for  the  failure  is  al- 
leged. Schurmeier  v.  Connecticut  Mut.  Life 
Ins.  Co.   [C.  C.  A.]  124  F.  865. 

A  claim  arising  from  an  assessment  of 
stock  must  be  presented  for  allowance  in 
administration    of    the    shareholders'    estate. 
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The  proceeding  is  in  rem  and,  the  statutory  requirements  as  to  notice  hav- 
ing been  complied  with,  is  binding  on  all  the  world.''  Generally  the  statutory 
period  for  filing  claims  does  not  begin  to  run  until  after  the  admiaistrator  gives 
notice  of  his  appointment.^  Want  of  actual  notice  on  the  part  of  a  creditor  will 
not  prevent  the  running  of  limitations  where  statutory  notice  by  publication  was 
given.'  The  failure  of  the  administrator  to  publish  such  notice  in  no  way  afEects 
the  validity  or  conclusiveness  of  the  orders  of  the  probate  court  made  in  course 
of  administration,*  but  merely  renders  him  liable  to  creditors  for  any  losses 
resulting  to  them  therefrom.*  A  special  administrator  has  no  authority  to  pay 
debts,  and  hence  cannot  limit  the  time  for  the  presentation  of  claims." 

Statutes  in  some  states  provide  that  no  action  shall  be  brought  on  a  claim 
against  the  estate  until  a  demand  has  been  made  on  the  personal  representa- 
tives." In  others,  notice  must  be  given  him  before  issuing  execution  on  a  judg- 
ment against  his  decedent.' 


and  where  It  becomes  absolute  and  Is  not 
filed  before  the  closing  of  the  estate,  the 
heirs  are  not  liable  [Gen.  St.  1894,  §§  5918 
et  seq.  4511,  4514].  Hunt  v.  Burns,  90  Minn. 
172,  95  N.  W.  1110.  Presentation  of  a  claim 
to  an  administrator  de  bonis  non  after  ex- 
piration of  the  time  allowed  by  law  for 
presentation  of  claims  gives  the  rjlaimant  no 
standing  to  enforce  It  by  action.  Thompson 
V.  Hoxsie   [R.  I.]    55  A,   930. 

California  Code  Civ.  Proc.  §  1493.  Mae- 
Gowan  v.  Jones,  142  Cal.  593,   76  P.   503. 

Connecticut  I  Facts  showing'  merely  that 
at  an  unknown  time  and  in  an  unknown 
manner,  and  either  with  or  without  purpose, 
knowledge  of  the  existence  of  a  claim  under 
a  note  passed  from  plaintiff  to  the  executor, 
held  Insuffloient  to  support  finding  that 
claim  was  exhibited.  Dime  Sav.  Bank  v.  Mc- 
Alenney,  76  Conn.  141,  55  A.  1019.  Payments 
of  Interest  on  a  mortgage  note,  made  by  the 
executor  after  the  expiration  of  the  time  al- 
lowed for  presentation  of  claims,  do  not 
amount  to  a  seasonable  exhibition  of  a  claim 
based  on  such  note.     Id. 

In  Mlssonri  (Rev.  St.  1899,  §  185)  must  be 
exhibited  within  two  years  from  the  grant- 
ing of  letters.  Cause  of  action  against  de- 
ceased as  surety  accruing  within  such  two 
years  must  be  exhibited  before  expiration  of 
such  period.  State  v.  Browning,  102  Mo. 
App.  455,  76  S.  W.  719. 

In  Oregon,  no  action  can  be  commenced 
against  an  executor  or  administrator  on  a 
claim  against  the  estate  until  the  same  has 
been  presented  and  disallowed  [B.  &  C. 
Comp  §  388].  Goltra  v.  Penland  [Or.]  77  P. 
129;  In  re  Morgan's  Estate  [Or.]  77  P.  608. 
A  claim  which  the  administrator  neither  al- 
lows nor  rejects  within  a  reasonable  time 
will  be  deemed  disallowed.  Immaterial 
whether  failure  to  act  is  due  to  affirmative 
refusal  or  not.  Goltra  v.  Penland  [Or.]  77 
P  129  The  question  as  to  what  is  a  reason- 
able time  Is  for  the  court  where  the  length 
of  time  is  undisputed  and  no  excuse  is  offer- 
ed for  the  delay.  Deemed  disallowed  after 
six    months.      Instructions   disapproved.      Id. 

98  Claim  for  deficiency  Judgment  on  mort- 
2-aee  foreclosure  represented  In  final  ac- 
count of  independent  executrix,  held  present- 
ofl  to  her  successor  within  a  reasonable 
time  Bell's  Estate  v.  Farmers'  &  Merchants 
nS    Bank    [Tex.    Civ.   App.]    76    S.   W.   798. 


99.  MacGowan  v.  Jones,  142  Cal.  593,  76 
P.    503. 

ftnery  whether  such  a  proceeding  can 
properly  be  called  "in  rem."  See  Cyo.  Law 
Dlct.  "In  Rem";  17  Am.  &  Eng.  Bnc.  Law 
[2d  Ed.]    763. 

1.  Iowa  Code,  5  3304.  EUyson  v.  Lord 
[Iowa]  99  N.  W.  582.  A  plea  that  a  claim 
was  not  presented  to  the  executors,  or  filed 
in  the  office  of  the  probate  clerk,  within  six 
months  from  the  date  of  the  first  advertise- 
ment of  notice  of  their  qualification  (R.  I 
Gen.  Laws  1896,  c.  215,  §  2)  and  that  the  ac- 
tion was  not  commenced  within  two  years 
from  such  date  (Gen.  Laws  1896,  c.  218,  § 
9),  is  defective  if  it  fails  to  allege  that  any 
such  notice  was  published.  Municipal  Court 
V.  Whaley  [R.  t]  57  A.  1061.  Such  defect 
may  be  cured  by  amendment  and  is  not 
raised  by  a  substantial  demurrer.  Id.  On 
demurrer  to  such  pleas,  plaintiff  cannot  ar- 
gue that  he  did  not  know  of  the  breach  of 
the  bond  on  which  the  claim  was  founded 
until  after  decedent's  death,  and  after  limi- 
tations had  run,  where  they  do  not  state 
such  fact.  Id.  The  publication  of  the  notice 
to  creditors  and  of  the  petition  for  final  set- 
tlement and  not  the  filing  of  proof  thereof 
are  the  jurisdictional  facts.  Statutes  requir- 
ing filing  directory  [B.  &  C.  Comp.  §  1159]. 
In  re  Conant's  Estate,  43  Or.  530,  73  P.  1018. 

a.  Claimant  a  resident  of  the  state. 
Hawkeye  Ins.  Co.  v.  Lisker,  122  Iowa,  341. 
98  N.  W.  127.  The  fact  that  claimant  direct- 
ed its  traveling  collector  to  look  after  this 
with  other  claims,  and  that  he  reported  on 
the  others  but  not  on  this,  does  not  show 
such  diligence  on  plaintiff's  part  as  to  en- 
title It  to  equitable  relief.     Id. 

3.  All  interested  parties  required  to  take 
notice  of  administration  proceedings  regu- 
larly begun.  Tiboldl  v.  Palms  [Tex.  Civ. 
App.]  78  S.  W.  726. 

4.  Tiboldl  v.  Palms  [Tex.  Civ.  App.]  78 
S.  -W.   726. 

5.  Not  entitled  to  allowance  for  expenses 
incurred  in  publishing  notice  to  creditors. 
In  re  Ford's  Estate  [Mont.]  74  P.  735. 

6.  Applies  only  to  actions  against  repre- 
sentatives and  not  to  a  suit  by  surety  who 
has  paid  deceased  principal's  debt  to  enforce 
mortgage  given  to  secure  debt  and  protect 
the  surety  [Ky.  St.  1903,  5  3872].  Cook  v. 
Landrum  [Ky.]   82  S.  W.  585. 
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Creditors  who  fail  to  file  their  claims  after  the  giving  of  the  notice  required 
by  statute  and  within  the  time  allowed  by  law  have  no  claim  against  the  repre- 
sentative who  has  paid  out  and  distributed  the  assets,*  nor  can  they  compel  con- 
tribution from  creditors  who  have  participated  in  the  distribution.*  A  notice  of 
the  expiration  of  the  time  for  filing  claims  published  prior  to  the  making  of  the 
order  fixing  such  time  is  a  nullity.^" 

Statutes  ta  some  states  provide  that  equitable  relief  may  be  granted  to  per- 
sons who  fail  to  file  their  claims  within  the  time  allowed  by  law,  where  they  are 
entitled  thereto  on  account  of  peculiar  circumstances,^'^  but  such  relief  wiU  not  be 
granted  where  the  failure  is  due  to  claimant's  negligence.^^  In  other  states,  the 
probate  court  may  extend  the  time  on  a  proper  showing.^'  Statutes  generally 
provide  for  the  relief  of  creditors  who,  by  reason  of  absence  from  the  state  during 
the  period  of  publication  of  notice  to  creditors,  had  no  notice  of  the  proceed- 
ings.^* Statutes  in  relation  to  the  filing  of  claims  do  not  apply  where  the  estate 
is  administered  by  an  independent  executor  without  bond.^° 

Claims  should  be  stated  in  detail,^*  and  must  be  properly  proven.^'  In  some 
states,  they  must  be  supported  by  an  affidavit  of  the  claimant  that  they  are  justly 


7.  Notice  must  be  personal.  Evidence 
held  to  show  notice  [Kurd's  Rev.  St.  1899, 
pp.  1048-1053].  KInkade  v.  Gibson,  209  111. 
246,  70  N.  B.  683.  See,  also,  Executions,  1 
Curr.  L,.  1178. 

8.  Where  representative  gives  statutory 
notice,  he  is  conclusively  presumed  to  have 
notified  all  creditors.  Hill  v.  Mayes,  25  Ky. 
Li.  R.  2023,  79  S.  W.  276.  Representative 
is  not  chargeable  with  any  assets  he  may 
have  theretofore  paid  on  lawful  claims. 
Code  Civ.  Proc.  §  2718.  This  does  not  apply 
where  executrix  has  distributed  the  funds  in 
her  hands  to  creditors  before  the  expiration 
of  such  period.  In  re  Gill,  42  Misc.  457,  87 
N.  T.  S.   252. 

9.  Their  only  remedy  is  against  heirs  or 
distributees,  notwithstanding  they  did  not 
have  actual  notice  [Ky.  Civ.  Code  Prac.  §§ 
428,  430,  432-434].  Hill  v.  Mayes,  25  Ky.  L. 
R.  2023,  79  S.  W.   276. 

10.  Does  not  affect  right  to  file  claims 
thereafter.  Ribble  v.  Purmin  [Neb.]  98  N. 
W.  420. 

11.  Iowa  Code,  §  3349.  Bentley  v.  Starr, 
123  Iowa,  657,  99  N.  "W.  555.  Under  the 
statute  of  New  Hampshire  (Pub.  St.  1901, 
c.  191,  §  27),  providing  that  one  having  a 
claim  against  a  decedent,  which  has  not  been 
prosecuted  within  the  time  limited  by  law, 
may  present  it  to  the  supreme  court  at  a 
trial  term  by  petition,  and  that  the  court 
may  give  him  Judgment  for  the  amount  due 
if  satisfied  that  he  is  not  chargeable  with 
culpable  neglect,  and  that  justice  and  equity 
require  it,  held  that  where  the  questions  of 
neglect  and  justice  have  been  settled  in  the 
superior  court,  they  are  not  subject  to  re- 
view in  the  supreme  court.  Libby  v.  Hutch- 
inson, 72  N.  H.  190,  56  A.  547.  Such  statute 
applies  to  contingent  claims  on  which  suit 
could  not  have  been  brought,  and  to  claims 
coming  into  existence  after  the  expiration 
of  the  time  limit.     Id. 

12.  Facts  held  to  show  such  negligence 
as  to  prevent  equitable  relief.  Bentley  v. 
Starr  123  Iowa,  657,  99  N.  W.  555.  Fact 
that  claim  had  been  filed  with  decedent's 
guardian  prior  to  his  death,  he  being  insane, 
held  not  to  excuse  delay  in  filing  claim  with 


administrator,  though  same  party  held  both 
positions.     Id. 

13.  The  discretionary  power  to  do  so 
should  not  be  arbitrarily  exercised,  but  time 
must  be  extended  as  the  circumstances  may 
require,  when  proper  and  timely  application 
and  showing  are  made.  Neb.  Comp.  St.  1901, 
0.  23,  §  218.  Evidence  held  to  show  sufficient 
excuse  for  not  filing  claim  and  to  entitle 
claimant  to  an  order  allowing  her  claim  to 
be  filed  and  directing  a  hearing  thereon. 
Ribble   v.    Purmin    [Neb.]    98    N.   W.    420. 

14.  One  who  knew  of  decedent's  death 
was  in  state  during  first  two  publications, 
and  returned  and  had  actual  notice  of  publi- 
cation for  more  than  a  month  prior  to  ex- 
piration for  time  of  filing  claims,  not  en- 
titled to  relief  under  this  statute  [Cal.  Code 
Civ.  Proc.  §  1493].  MacGowan  v.  Jones,  142 
Cal.  693,  76  P.   503. 

15.  Claim  for  deficiency  judgment  on 
foreclosure  of  mortgage  not  filed  within 
statutory  period  held  not  postponed  to  oth- 
ers so  filed  (Mo.  Rev.  St.  1895,  §§  2068,  2078, 
2091),  where  estate  was  being  administered 
by  independent  executrix  when  it  accrued, 
who  represented  it  in  her  report  on  her  res- 
ignation, and  it  was  thereafter  presented 
to  her  successor  within  a  reasonable  time. 
Bell's  Estate  v.  Farmers'  &  Merchants'  Nat. 
Bank  [Tex.  Civ.  App.]  76  S.  W.  798.  "Where 
there  is  a  nonintervention  will  and  the  es- 
tate Is  settled  outside  the  probate  court,  a 
notice  to  creditors  will  not  operate  to  bar 
claims  not  presented  within  the  time  lim- 
ited [Ball.  Ann  Codes  &  St.  Wash.  §  6228 
does  not  apply  where  estate  settled  under 
§  6196].  In  re  Smith's  Estate,  43  Or.  595, 
76  P.  133.  The  administration  on  his  resig- 
nation is  In  the  nature  of  an  administration 
de  bonis  non.  Bell's  Estate  v.  Farmers'  & 
Merchants'  Nat.  Bank  [Tex.  Civ.  App.]  76 
3.  W.  798.  The  court  is  bound  to  take  notice 
of  proceedings  already  had  by  the  executor 
and  shown  in  his  report.     Id. 

16.  N.  M.  Comp.  Laws  1897,  §  1967.  Gu- 
tierrez V.  Scholle    [N.  M.]   78  P.   50. 

In  Indiana,  the  statement  is  sufficient  If 
It  apprises  defendant  of  the  nature  of  the 
claim   and   the   amount   demanded,    and   con- 
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due  and  that  no  payments  have  been  made  thereon  and  that  there  are  no  offsets 
thereto.^*  It  may  be  made  by  an  agent  or  other  person  on  claimant's  behalf.^' 
A  substantial  compliance  with  the  statute  is  sufficient,^"  and  it  does  not  apply 
when  the  creditor  pleads  his  claim  by  way  of  set-off  in  a  suit  brought  by  the 
administrator  against  him.°^ 

In  some  states,  a  notice  to  the  administrator  or  executor  of  plaintiff's  inten- 
tion to  present  the  claim  to  the  probate  court  for  allowance  is  necessary,^^  unless 
the  same  is  waived.^' 

Statutes  in  some  states  provide  that  where  the  will  empowers  executors  as  to 
the  payment  of  debts  its  provisions  in  regard  thereto  shall  be  followed,"*  and  in 
such  cases,  where  the  will  creates  an  express  trust  for  the  payment  of  debts,  the 
executors  are  justified  in  paying  unprobated  claims.^" 

Contests  on  claims. — It  is  the  duty  of  the  executor  to  make  a  proper  defense 
under  penalty  of  being  charged  with  any  loss  resulting  from  his  negligence  or 
failure  to  do  so.^"  Only  those  having  an  interest  in  the  estate  may  contest  the 
allowance."^  Where  the  presentment  is  by  filing  in  court,  no  petition  or  other 
formal  pleading  is  usually  necessary,''^  and  strict  conformity  of  proof  is  not 
required.'^'    The  law  interposes  a  general  denial  to  all  claims  filed.*" 


tains  enough  substantial  matter  to  bar  an- 
other action  for  the  same  demand.  State- 
ment by  surety  of  claim  for  money  paid  on 
notes  held  sufficient.  Christian  v.  Highlands, 
32  Ind.   App.    104,   69   N.   E.   266. 

In  Mississippi,  where  a  claim  Is  not  based 
on  an  Itemized  account,  it  Is  sufficient  If  a 
statement  of  the  claim  in  writing  is  pre- 
sented. Miss.  Code  1892,  §  1932,  construed. 
Statement  of  claim  for  legal  services  held 
sufficient.  Foster  v.  Shaffer  [Miss.]  36  So. 
243. 

17.  In  Maryland,  proper  vouchers  must  be 
produced  before  allowance  of  preferred 
claims,  as  for  rent,  etc.  [Code  Pub.  Gen. 
Laws,  art.  93,  §  89].  Maynadier  v.  Arm- 
strong [Md.]  56  A.  357. 

IS.  In  Washingtoni  2  Ball.  Ann.  Codes  & 
St  §  6229.  Original  affidavit  must  be  pre- 
sented. Ash  V.  Clark,  32  Wash.  390,  73  P. 
351. 

In  Kentnckj-,  the  demand  and  affidavit  re- 
quired by  the  statutes  (Ky.  St.  1903,  §§  3870- 
S872)  are  waived  by  failure  to  object  before 
answer  filed.  Lyon's  Bx'x  v.  Logan  County 
Bank's  Assignee,  25  Ky.  L.  R.  1668,  78  S.  W. 
454.  Claim  for  services  held  properly  proved 
under  such  statute.  Green's  Ex'r  v.  Green 
[Ky.]  82  S.  W.  1011. 

In  Missouri:  Affidavit  presenting  note 
with  credits  for  payments  endorsed  thereon 
not  defective  for  falling  to  state  amount  due 
[Rev.  St.  1899,  5  195].  Woltemahr  v.  Doye 
[Mo.  App.]    76   S.  W.   1053.  _ 

Montana  Code  Civ.  Proc.  §  2604.  Empire 
State  Min.  Co.  v.  Mitchell  [Mont.]  74  P.  81. 

In  New  Mexico,  the  claim  must  be  verified. 
Comp.  Laws  1897,  §  1967.  Failure  to  verify 
is  not  Jurisdictional,  but  merely  appealable 
error.     Gutierrez    v.    Scholle    [N.    M.]    78    P. 

50 

10.  Must  set  forth  the  reasoii  why  it  is  so 
made  [Code  Civ.  Proc.  §  2604].  Empire  State 
Min  Co.  V.  Mitchell  [Mont.]  74  P.  81.  The 
claim  of  a  bank  may  be  verified  by  Its  cash- 
ier who  is  its  managing  agent  and  familiar 
with  Its  books  and  accounts,  where  the  pres- 
ident is  the  administrator  of  the  estate. 
Cox   v.   Higginbotham's  Adm  r,   25  Ky.   L.   B. 


1057,  76  S.  "W.  1079.  Where  affidavits  have 
been  lost.  It  will  be  presumed,  on  appeal, 
that   they  sustained   the  claim.     Id. 

In  Missouri  (Rev.  St.  1899,  §  196)  may  be 
made  by  agent  but  Is  defective  if  it  does  not 
state  that  fact.  Such  defect  may  be  cured 
by  amendment.  Not  defective  for  failure  to 
state  that  agent  had  management  of  busi- 
ness out  of  which  claim  grew,  or  had  means 
of  knowing  the  verified  facts.  Dawson  v. 
Wombles   [Mo.   App.]    78  S.  W.   823. 

20.  Affidavit  by  attorney  stating  that 
claimant  is  a  corporation  and  that  none  of 
its  officers  except  its  attorneys  reside  in  the 
county  held  sufficient.  Empire  State  Min. 
Co.  V.  Mitchell   [Mont.]  74  P.  81. 

21.  Del.  Rev.  Code,  p.  677,  c.  89,  §  29.  Jes- 
ter V.  Knotts  [Del.  Super.]  57  A.  1094.  Pro- 
bates of  notes,  introduced  in  evidence  with- 
out objection  under  a  plea  of  set-off,  pro- 
duced at  the  close  of  the  testimony  on  both 
sides  and  after  a  motion  to  exclude  the  notes 
for  want  of  probates,  are  produced  in  time. 
Id. 

22.  Notice  not  containing  copy  of  note 
on  which  claim  was  founded  held  defective 
[Mo.  Rev.  St.  1899,  §  197].  Woltemahr  v. 
Doye  [Mo.  App.]  76  S.  W.  1053. 

23.  Voluntary  appearance  without  object- 
ing thereto  waives  defects  [Mo.  Rev.  St.  1899, 
§  199].  Woltemahr  v.  Doye  [Mo.  App.]  76 
S.  W.  1053. 

24.  Miss.  Rev.  Code  1892,  §  1838.  Gordon 
V.  McDougall   [Miss.]    37  So.   298. 

25.  Both  under  general  principles  appli- 
cable to  such  trusts  and  the  Mississippi  stat- 
ute (Rev.  Code  1892,  §  1838),  providing  that 
testamentary  provisions  as  to  payment  of 
debts  shall  be  followed.  Gordon  v.  Mc 
Dougall   [Miss.]    37   So.   298. 

26.  ^anna  v.  Galford  [W.  Va,]  47  S.  E. 
359. 

27.  Appellant  held  to  have  no  interest  in 
the  estate  and  hence  not  entitled  to  contest. 
In  re  Semper's  Estate  [Minn.]  100  N.  W.  663. 

28.  Harrison  v.  Harrison  [Iowa]  100  N.  W. 
344. 

29.  Mutual  expectation  of  payment  may 
be  proved  under  allegation  of  agreement  of 
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Statutes  in  some  states  require  satisfactory  evidence  other  than  that  of  the 
claimant  to  establish  a  claim  against  decedent's  estate  which  has  been  disallowed 
by  the  executor  or  administrator.^^  Claims  which  arfe  withheld  during  the  life- 
time of  an  alleged  debtor  and  sought  to  be  enforced  after  his  death  should  be 
carefully  scrutinized,  and  only  admitted  upon  satisfactory  proof.^"  A  credit  given 
for  a  payment  in  a  statement  of  claim  filed  in  probate  court  is  no  evidence  of 
payment  by  deceased  as  against  his  representatives.'"  In  an  action  on  a  promis- 
sory note  alleged  to  have  been  executed  by  deceased,  proof  of  his  signature,  the 
due  presentation  of  the  note  as  a  claim  against  the  estate,  its  rejection,  and  the 
introduction  of  the  note  in  evidence,  make  out  a  prima  facie  case  against  the  ad- 
ministratrix.** The  fact  that  the  representative  does  not  defend  upon  all  the 
grounds  he  has  does  not  entitle  claimant  to  judgment  in  the  absence  of  satisfactory 
proof.""  The  competency  of  witnesses  to  testify  in  regard  to  the  transactions  on 
which  the  claim  is  based  is  treated  elsewhere."" 

A  set-off  is  generally  allowed  in  case  of  mutual  debts  between  the  intestate 
and  his  debtor  or  creditor."' 


father  to  pay  daughter  for  services.     Harri- 
son V.  Harrison   [Iowa]   100  N.  W.   344. 

In  Kentucky  in  the  absence  of  objection, 
the  court  may  allow  the  proof  gn  exceptions 
to  claims  to  be  made  orally.  Cox  v.  Hig- 
ginbotham's  Adm'r,    25  Ky.  L.   R.  1057,   76   S. 

^^\  1079. 

30.  In  an  action  against  a  decedent's  es- 
tate on  a  claim  for  money  had  and  received, 
evidence  that  plaintiff  appropriated  to  his 
own  use  personal  property  owned  by  de- 
cedent and  that  he  enjoyed  the  rents  and 
profits  of  his  land,  Is  admissible  under  such 
general  denial.  Dunton  v.  Dawley,  122  Iowa, 
512,  98  N.  W.  307.  Evidence  as  to  the  value 
of  the  use  of  such  land  is  inadmissible, 
there  being  no  evidence  tending  to  show 
that   the   money   claimed   was   paid   thereon. 

Id- 

In  Indiana,  on  a  claim  founded  on  a  writ- 
ten instrument,  the  administrator  is  en- 
titled, without  answer,  to  every  defense  ex- 
cept set-off  or  counter-claim.  Including  non 
est  factum.  Burns'  Ann.  St.  1901,  §  .2479. 
Burden  on  plaintiff  filing  note  indorsed  by 
one  member  of  nontrading  partnership 
against  estate  of  other  partner  to  prove 
authority  for  its  execution.  Scheie  v.  Wag- 
ner [Ind.]    71  N.  B.   127. 

31.  Oregoni  Claim  by  daughter  of  own- 
ership of  money  buried  by  decedent  and 
alleged  to  have  been  given  to  her  by  him 
is  not  a  claim  against  estate  within  mean- 
ing of  this  statute  [B.  &  C.  Comp.  §  1161]. 
Walte  V.  Grubbe,  43  Or.  406,  73  P.  206. 
Issue  as  to  whether  claim  has  been  pre- 
sented to  administrator  and  rejected  not 
within  this  statute.  Goltra  v.  Penland  [Or.] 
77  P.  129.  ^  .     ^ 

In  New  Mexico  in  a  suit  by  or  against 
heirs,  executors,  administrators,  or  assigns 
of  a'  deceased  person,  plaintiff  cannot  re- 
cover on  his  own  uncorroborated  evidence 
in  respect  to  any  matter  occurring  before 
decedent's  death.  Comp.  Laws  1897  §  3021. 
Evidence  insufficient  to  establish  claim.  Gll- 
lett  V.   Chavez   [N.  M.]   78  P.   68. 

32.  Evidence  held  to  sustain  finding  that 
bar  of  limitations  had  not  been  removed 
by  payments.  Gregory  v.  Filbeck's  Estate 
[Colo.  App.]  77  P.  369.  A  claim  for  rent 
by  a  nephew,  who   never  made  claim  there- 


for during  testator's  lifetime,  should  be 
carefully  scrutinized  and  admitted  only 
upon  very  satisfactory  proof.  Claim  disal- 
lowed. Genet  v.  Willock,  93  App.  Div.  588, 
87  N.  T.  S.  938.  Where  a  son  worked  for 
his  father  for  many  years  on  a  farm,  di- 
viding the  crops  and  never  making  any 
claim  for  extra  services  and  no  member 
of  the  family  knew  of  such  claim,  it  should 
not  be  allowed  against  the  father's  estate 
without  clear  and  satisfacory  proof  from 
disinterested  sources.  Duckworth  v.  Duck- 
worth [Md.]  56  A.  490.  Claims  under  con- 
tracts alleged  to  have  been  made  with  de- 
ceased persons  should  be  regarded  with 
suspicion,  and  the  evidence  in  relation 
thereto  closely  scrutinized,  and  should  only 
be  allowed  when  supported  by  strong  and 
convincing  evidence.  Evidence  insufficient 
to  establish  contract  to  leave  claimant  cer- 
tain sum  in  consideration  of  services.  Ro- 
berge  v.  Bonner,  94  App.  Div.  342,  88  N.  T. 
S.  91.  Note  held  sufficient  evidence  of  con- 
tract by  deceased  father  to  pay  his  son 
for  his  board.  Leahy  v.  Lillard  [Ky.]  80 
S.   W.    1112. 

33.  •  Smythe's  Estate  v.  Evans,  209  lU.  376. 
70    N.    E.    906. 

34.  Burden  of  proving  lack  of  considera- 
tion on  defendant  under  Cal.  Code  Civ. 
Proc.  §  1963,  subd.  21.  Thompson  v.  Thomp- 
son,  140  Cal.   546,   74  P.   21. 

35.  McKenney  v.  Mlnahan,  119  Wis.  651. 
97    N.    W.    489. 

36.  See   Witnesses,    2    Curr.    L.    216S. 

37.  Set-off  authorized  in  actions  brought 
by  administrators,  in  case  of  mutual  debts 
between  Intestate  and  defendant.  Rev. 
Code  Del.  c.  106,  §  22,  p.  794.  Where,  in 
assumpsit  by  an  administrator,  defendant 
pleads  notes  as  a  set-off,  a  replication  to 
the  plea  to  the  effect  that  there  are  no 
assets  in  the  hands  of  the  administrator  and 
that  there  are  prior  claims  against  the  es- 
tate will  be  stricken  out.  Jester  v.  Knotts 
[Del.  Super.]  57  A.  1094.  An  action  may 
be  maintained  by  the  owner  of  a  judg- 
ment against  an  intestate  to  set  off  the 
same  against  a  judgment  recovered  against 
such  owner  in  an  action  instituted  by  in- 
testate and  continued  in  the  name  of  the 
administrator,    where   the   court,    in   its   dis- 
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A  formal  entry  of  judgment  on  the  allowance  or  disallowance  of  a  claim  is 
not  absolutely  necessary.^*  The  approved  allowance  of  a  claim  by  an  administra- 
tor is  attended  with  the  same  presumptions  as  a  judgment  and  cannot  be  attacked 
by  exceptions  to  his  final  report."  Claims  properly  allowed  in  the  probate  court 
are  in  the  nature  of  audited  and  adjudged  demands,  which  are  a  lien  on  the 
assets  of  the  estate  in  the  hands  of  the  executor  or  administrator.**  It  is  only 
where  the  court  has  allowed  claims  agaipst  the  estate,  made  a  finding  that  there 
are  assets  in  the  hands  of  the  administrator  for  the  purpose  of  paying  them,  and 
has  made  an  order  directing  a  distribution  of  such  assets,  that  the  order  of  dis- 
tribution creates  a  personal  liability  against  the  administrator  and  has  the  effect 
of  a  judgment.*^  Hence  the  mere  allowance  of  a  claim  against  an  insolvent 
estate  does  not  operate  as  a  judgment  which  will  be  barred  by  the  statute  of 
limitations  as  against  newly  discovered  assets.*^  A  judgment  rendered  against 
the  representative  upon  a  claim  for  money  against  the  deceased  operates  only  to 
place  it  among  the  allowed  claims,*'  and  it  may  thereafter  be  contested  on  the 
settlement  of  his  accounts  in  the  same  manner  as  though  allowed  in  the  probate 
court."  In  the  absence  of  a  showing  to  the  contrary,  it  will  be  presumed  on 
appeal  that  all  proceedings  to  have  a  claim  allowed  were  regular.*'' 

(§  6)  G.  Classification;,  preferences  and  p-ionftes.*'— Classification  of 
claims  depends  upon  statute.*''  It  does  not  affect  the  issue  of  priority  as  between 
claims  of  the  same  class.**  Ex  parte  orders  approving  and  classifying  claims  of 
administrators  for  expenses  of  administration  have  not  the  effect  of  final  judg- 
ments, but  are  subject  to  rejection  and  revision  as  long  as  the  administration 
remains  open.*°  Taxes""  and  funeral  expenses  are  generally  made  preferred 
claims."^     The  representative  has  no  right  to  prefer  claims."* 


cretlon,  finds  that  Justice  and  eciulty'  will 
be  promoted  thereby.  Martin  County  Nat. 
Bank  v.  Bird  [Minn.]  99  N.  "W.  780.  It  is 
not  necessary  that  such  Judgment  be  first 
proved  as  a  claim.  In  the  probate  court. 
Complaint  prima  facie  to  set  forth  facts 
entitlinif  plaintiff  to  such  relief,  and  to  re- 
quire administrator  to  answer  and  defend 
on   the   merits.      Id. 

38.  Sufllclent  if  It  plainly  Indicates  in- 
tention to  allow  or  disallow  It.  In  re  Cur- 
rier's   Estate    [Colo.    App.]    74    P.    340. 

39.  Allowance  by  special  administrator  of 
claim  of  administrator,  approved  by  court, 
cannot  be  attacked  by  exceptions  to  the 
final  report  of  the  administrator.  No  fraud 
and  no  objections  to  allowance.  In  re  Pen- 
nook's  Estate,   122  Iowa,   622,   98   N.   "W.   480. 

40.  Sharp  V.  Citizens'  Bank  [Neb.]  98  N. 
W.  60. 

41.  Sharp  V.  Citizens'  Bank  [Neb.]  98  N. 
W.  50.  A  Judgment  of  allowance  Is  not  a 
complete  and  effective  Judgment  until  the 
administrator  Is  ordered  to  pay  the  same. 
Hence  a  proceeding  to  obtain  such  order 
is  not  an  action  on  the  Judgment  of  allow- 
ance within  the  meaning  of  the  statute  of 
limitations  [N.  M.  Comp.  Laws  1897,  §  2914]. 
Gutierrez  v.  Soholle  [N.  M.]  78  P.  50. 

42.  Sharp  V.  Citizens'  Bank  [Neb.]  98  N. 
W.    50. 

43.  Only  establishes  It  In  same  manner 
as  If  It  had  been  allowed  in  probate  court 
[Cal  Code  Civ.  Proc.  §  1504].  Hall  v.  Cayot, 
141    Cal.    13,    74    P.    299. 

44  Cal  Code  Civ.  Proo.  §  1636.  Hall  V. 
Cayot,  141  Cal.  13,  74  P.  299.  Consequently 
plaintiff  la  not  entitled  to  a  Judgment  on  a 


claim  which  has  been  regularly  allowed, 
proved  and  filed  after  the  commencement 
of  the  action,  except  possibly  for  costs.  Id. 
Conclusiveness  of  Judgments,  see  post,  §  15. 
Appeals,  §  16,  post. 

45.  N.  M.  Comp.  Laws,  1897,  §  2015.  Gu- 
tierrez  V.   Scholle    [N.    M.]    78   P.   50. 

46.  See  1  Curr.  L.  1109. 

47.  Under  Tex.  Rev.  St.  1895,  art.  2091, 
a  vendor's  lien  note  held  by  the  admin- 
istrator is  properly  placed  in  the  third  class. 
Hardcastle's  Estate  v.  Archer  [Tex.  Civ. 
App.]    81  S.  W.    368. 

48.  Hardcastle's  Estate  v.  Archer  [Tex. 
Civ.   App.]    81    S.   W.    368. 

49.  Applies  to  erroneous  classification  of 
claim  of  administrator  on  vendor's  lien  note 
as  claim  of  second  class  which  Includes  only 
expenses  of  administration  [Tex.  Rev.  St. 
1895,  art.  2091],  notwithstanding  fact  that 
action  of  approving  or  disapproving  claim 
Is  given  effect  of  final  Judgment  from  which 
appeal  will  lie  [Id.  §  2085].  Hardcastle's 
Estate  V.  Archer  [Tex.  Civ.  App.]  81  S.  W. 
368. 

60.  N.  T.  Rev.  St.  1131,  S  172.  Kelly  v. 
Pratt, -41  Misc.  31,  83  N.  T.  S.  636.  The  Illi- 
nois statute  (3  Starr  &  C.  Ann.  St.  1896, 
p.  3510,  par.  258),  making  agents  person- 
ally liable  for  taxes  on  the  property  of 
their  principals  in  certain  cases,  does  not 
apply  to  executors  so  as  to  render  them 
personally  liable  for  taxes  on  property  omit- 
ted from  assessment  by  their  testator  dur- 
ing his  lifetime.  Scott  v.  People,  210  111. 
594,    71   N.    E.    582. 

51.  See  post,  §  9D.  The  lien  of  a  mort- 
gage upon  personalty  Is  superior  to  funeral 
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(§6)  D.  Funds, -assets,  and  secvrities  for  payment. ^^ — The  personal  estate 
is  the  primary  fund  for  the  payment  of  debts  unless  the  will  shows  a  contrary 
intention.'*  Therefore  the  widow  may  call  on  it  for  the  exoneration  of  her 
dower."  Devisees  must  contribute  ratably  to  the  payment  of  debts  where  there 
is  not  sufficient  undevised  property  for  that  purpose.""  In  most  states,  in  the 
absence  of  a  special  provision  in  the  will,  undisposed  of  personalty  and  then  undis- 
posed of  realty  must  be  used  to  pay  the  debts  of  the  testator  before  taking  property 
specifically  bequeathed."^ 

A  charge  of  a  legacy"'  or  of  debts  on  the  realty  constitutes  an  equitable  lien 
on  the  lands  in  the  hands  of  the  devisees."'  The  devisee  of  land  encumbered  by 
a  mortgage  cannot,  after  the  general  residuary  fund  has  been  exhausted,  compel 
either  the  general  or  specific  legatees  to  contribute  to  its  satisfaction.*"  The 
right  of  a  mortgagee  to  enforce  his  lien  on  the  realty  is  not  affected  by  the  death 
of  the  mortgagor."^ 

By  reason  of  the  doctrine  of  marshaling  assets,  a  secured  creditor  who  has 
partially  realized  can  prove  as  a  general  creditor  for  the  unpaid  balance  only.'^ 


expenses,  the  statute  making  the  latter 
preferred  claims  applying  only  to  assets  for 
distribution  In  the  hands  of  the  personal 
representatives.  Ky.  St.  1899,  §  3868,  making 
funeral  expenses  preferred  claims.  Cox  v. 
Hlgginbotham's  Adm'r,  25  Ky.  L,.  E.  1057, 
76  S.  W.  1079.  A  claim  for  funeral  ex- 
penses of  the  deceased  hears  Interest  from 
the  date  of  Its  allowance.  In  re  Cummins' 
Estate  [Cal.]   77   P.   479. 

52.  An  administrator  d.  b.  n.  c.  t.  a.  of  an 
insolvent  estate  has  no  authority  to  stipulate 
that,  as  between  different  classes  of  credit- 
ors, a  claim  on  a  contract  for  the  conveyance 
of  realty  shall  be  given  priority.  Agreement 
to  turn  land  Into  money  and  that  If  It  Is 
decided  by  arbitrators  that  one  has  right 
to  specific  performance  of  such  a,  contract 
made  by  deceased,  he  shall  have  a  money 
judgment  for  the  right,  which  shall  be  a 
preferred  claim,  Is  valid  against  creditors 
only  to  the  amount  received  for  the  land. 
Harrlman  v.  Tyndale,  184  Mass.  534,  69  N. 
E.    353. 

53.  Eight  to  subject  property  in  hands  of 
heirs  or  devisees,  see  §  8,  post.  See  1  Curr. 
L.  1109. 

54.  If  debts  not  charged  on  realty,  as- 
sets will  not  be  marshaled  in  favor  of  gen- 
eral legatees  so  as  to  throw  burden  of 
debts  upon  lands  passing  under  residuary 
devise.  Turner  v.  Mather,  86  App.  Dlv.  172, 
83  N.  T.  S.  1013.  In  the  absence  of  any- 
thing to  the  contrary  In  the  will.  Burden 
is  on  legatee  to  show  that  personalty  should 
be  exempt.  Wiggins  v.  Wiggins  [N.  J.  Eq.] 
56   A.    148. 

55.  Where  the  wife  joined  her  husband  in 
the  execution  of  certain  mortgages  on  his 
land,  thereby  conveying  her  dower  inter- 
est therein,  she  had  the  right  to  require 
that  the  proceeds  of  a  life  insurance  policy 
payable  to  his  estate  be  applied  to  the  pay- 
ment of  the  mortgage  debts.  Portion  of 
realty  thereby  released  so  she  could  claim 
dower  therein.  Blckel  v.  Bickel,  25  Ky.  L. 
H.  1945,  79  S.  W.  215. 

56.  Including  devise  stated  to  be  in  sat- 
isfaction of  devisee's  claim  against  testator, 
which  is  more  than  sufficient  for  that  pur- 
pose. [Cal.  Code  Civ.  Proc.  §5  1563,  1564, 
1516.  Civ.  Code,  §  1359].  In  re  Thayer's  Es- 
tate,   142    Cal.    453,    76   P.    41. 


67,  A  declaration  that  there  is  no  per- 
sonal estate  of  the  debtor  to  pay  the  debts, 
as  by  the  terms  of  the  will  all  of  the  per- 
sonalty was  given  to  the  testator's  wife, 
held  Insufficient  to  show  that  the  personal 
estate  Is  not  subject  to  the  payment  of  debts 
[Burns'  Ann.  St.  1901,  §  2743].  Hunt  v.  Hin- 
shaw    [Ind.   App.]    70   N.   E.    825. 

58.  In  Kentucky,  when  land  Is  devised 
subject  to  the  payment  by  the  devisee  to 
another  of  a  sum  of  money,  the  latter  per- 
son has  a  lien  on  the  legacy  therefor.  Where 
will  provided  that  land  was  to  be  sold  and 
after  payment  of  debts  remainder  of  pro- 
ceeds was  to  go  to  children,  creditors  have, 
on  recording  of  will,  a  lien  of  record  on  the 
land  for  amount  of  their  claims  [Ky.  St. 
1899,  §  2066].  Hurst  V.  Davidson,  26  Ky.  L. 
E.    555,    76    S.    W.    37. 

59.  Such  lien  is  not  barred  by  limitations 
until  the  debt  is  barred.  Smith  v.  Moore 
[Va.]  46  S.  E.  326.  Where  a  sale  of  land  Is 
directed  by  the  will  and  the  estate  is  char- 
ged with  the  payment  of  debts,  the  right  of 
the  devisees  to  take  the  land  instead  of  the 
proceeds  and  to  divide  It  among  themselves 
is  subject  to  the  rights  of  creditors.  Hurst 
V.   Davidson,    25   Ky.   L.   E.    655,    76   S.    W.    37. 

60.  Where  testator  devised  all  his  realty 
to  his  son  after  payment  of  his  debts,  and 
the  only  substantial  debt  was  secured  by 
a  mortgage  thereon,  such  debt  should  be 
paid  by  him.  Wiggins  v.  Wiggins  [N.  J.  Bq.] 
66  A.  148. 

61.  Eight  is  barred  after  running  of  gen- 
eral statute  of  limitations.  Frew  v.  Clark, 
34  Wash.  561,  76  P.  85;  Banker  of  Montreal 
v.  Buchanan,   32  Wash.    480,   73   P.   482. 

62.  Decedent  became  indebted  for  ferti- 
lizers under  contract  providing  that  pro- 
ceeds of  their  resale  should  belong  to  seller 
until  debt  was  paid,  decedent  guaranteeing 
payment  of  accounts  on  resales.  He  died  in- 
solvent, owing  balance  on  debt,  and  admin- 
istrator collected  accounts  for  resales  and 
turned  proceeds  over  to  seller,  receiving 
credit  therefor.  Held,  that  decedent's  debt 
was  thereby  reduced  pro  tanto  and  seller 
was  not  entitled,  as  against  general  cred- 
itors, to  receive  dividend  from  estate  on 
amount  of  debt  as  it  stood  at  time  of  de- 
cedent's death.  Virginia-Carolina  Chemical 
Co.   V.   Edwards    [N.   C]    48    S.   E.    568. 
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The  proceeds  of  a  policy  of  life  insurance  are  not  subject  to  the  payment  of 
debts." 

A  deposit  which  a  legatee  takes,  by  purchase  under  the  will  of  her  grand- 
father as  heir  of  her  father  and  not  by  descent  as  her  father's  heir  at  law  never 
becomes  a  part  of  the  estate  of  her  father  and  is  not  liable  for  his  debts  or  the 
expenses  of  administering  his  estate.** 

(§6)  E.  Payment  and  satisfaction.^^ — The  representative  is  not  bound  to 
pay  allowed  claims  until  directed  to  do  so  by  the  probate  court.*'  He  should  not 
pay  claims  against  the  estate  until  they  are  established  in  some  appropriate  legal 
manner,*^  but  may  do  so  for  the  purpose  of  obtaining  bonds  put  up  as  collateral 
security  therefor.*'  Payment  must  be  made  to  the  party  actually  entitled  there- 
to." If  he  pays  creditors  in  full  before  the  expiration  of  the  time  for  present- 
ing claims,  he  is  liable  to  other  creditors  for  their  pro  rata  share  of  the  assets."" 
A  life  tenant,  who  is  also  executrix  under  the  vrSl,  may  anticipate  and  -discharge 
a  pecuniary  obligation  of  the  estate  to  a  remainderman,  payable  after  her  death.^^ 

^  7.  Subjection  of  realty  to  payment  of  debts  under  order  of  court.  A. 
Bight  to  resort  to  realty.''^ — ^AU  of  decedent's  property  is  liable  for  his  debts.''' 
Realty  may  be  sold  under  order  of  court  for  the  payment  of  debts  and  expenses 
of  administration  where  the  personalty  is  insufficient  for  that  purpose,''*  but  no 
sale  can  be  had  until  the  personalty  is  exhausted,'"'  and  then  only  so  much  of  it 
can  be  sold  as  is  necessary  to  pay  the  balance  of  the  indebtedness.''* 

Eents  and  profits  of  realty,'^  and  the  surplus  remaining  after  a  sale  thereof 
on  mortgage  foreclosure  sale  may  be  used  under  similar  circumstances.'*  In 
some  states  the  realty  will  not  be  sold  if  any  interested  party  gives  bond  to  pay 
all  liabilities  eventually  due  from  the  estate,  with  charges  of  administration  in 


«S.  Rule  applies  where  payable  to  repre- 
sentatives, where  not  specifically  disposed  of 
by  the  will  [Shannon's  Code  Tenn.  §5  4030, 
4231].  Cooper  V.  Wright,  110  Tenn.  214,  75 
S.  W.   1049. 

64.  Thayer  v.  Fairchlld   [R.  I.]   56  A.  773. 

65.  See  1  Curr.  L.  1110. 

66.  Gutierrez  v.  Scholle  [N.  M.]  78  P.  50. 

67.  Hanna  v.  Galford  [W.  Va.]  47  S.  B. 
359.     As  to  proof  required,  see  §  6B,  ante. 

68.  To  sell  them  for  benefit  of  estate. 
Houghteling  v.  Stookridge  [Mich.]  99  N.  "W. 
759. 

69.  The  administrator  has  no  right  to  pay 
an  allowed  claim  to  the  assignor  after  no- 
tice of  an  assignment.  Contention  that  as- 
signment was  to  secure  another  person  and 
that  assignor  was  real  party  in  interest 
not  available  to  estate.  In  re  Cummins'  Es- 
tate [Cal.]  77  P.  479.  Assignment  to  at- 
torney to  secure  claim  for  services  not  void 
under  Code  Civ.  Proc.  §  161.     Id. 

70.  In  re  Gill,  42  Misc.  457,  87  N.  T.  S. 
252.  ^        ^   . 

71.  Remainderman  accepting  and  retain- 
ing payment  cannot  compel  her  to  again 
account  therefor  when  making  a  final  set- 
tlement of  the  estate.  In  re  Pope's  Estate 
[Minn.]    97  N.  W.  1046.  • 

72.  See  1  Curr.  L.  1110.  Right  to  subject 
realty    in    hands    of    heirs    or    devisees,    see 

''°73.     In  re  Hatch,  90  N.  T.  S.   33. 

74  Ky  Civ.  Code  Prac.  §  429.  Auxler  v. 
Clarke  [Ky.]  82  S.  W.  6«5:  1°  ^^^  <5'"' ,f 
Misc  457,  87  N.  T.  S.  252.  The  balance  re- 
maining may  be  applied  to  the  payment  of 
the  expenses  of  administration.     In  re  Hatch. 


90  N.  T.  S.  33.  "Where  it  Is  admitted  that 
the  realty,  is  the  only  property  of  decedent 
in  the  state,  the  objectors  cannot  com- 
plain on  appeal  that  it  was  not  proven  that 
the  personalty  was  exhausted.  In  re  Smith's 
Estate,  43  Or.  595,  75  P.  133.  Duty  of  ad- 
ministrator to  sell  where  no  realty.  Id. 
The  estate  in  remainder  In  the  homestead 
of  the  widow  is  subject  to  sale  for  the  pay- 
ment of  debts.  Derge  v.  Hill,  103  Mo.  App. 
281,  77  S.  W.  106.  Is  assets  In  hands  of 
administrator.  Williams  v.  O'Neal,  119  Ga. 
175,  45  S.  B.  978.  Order  to  sell  held  to  give 
administratrix  no  authority  to  sell  the  re- 
versionary interest  in  lands  set  apart  to 
widow  as  dower.  Ousler  v.  Robinson  [Ark.] 
80   S.   W.   227. 

75.  Ky.  Civ.  Code  Prac.  {  429.  Auxier  v. 
Clarke  [Ky.]  82  S.  W.  605. 

76.  Amount  of  personalty  must  first  be 
deducted  from  amount  of  debts  [Ky.  Civ. 
Code  Prac.  §  429],  Auxier  v.  Clarke  [Ky.] 
82    S.    W.    605. 

77.  Administrator  has  nothing  to  do  with 
realty  without  order  or  direction  of  court 
[Iowa  Code,  §§  3333,  3334].  In  re  Pennock's 
Estate,    122  Iowa,    622,   98   N.   W.    480. 

As  to  the  right  of  executor  to  take  pos- 
session of  realty,  see  ante,  §  4C. 

78.  The  proceeds  of  a  sale  of  decedent's 
realty  in  a  partition  suit  may  not  be  or- 
dered paid  into  the  surrogate's  court  to  be 
subjected  to  the  payment  of  a  judgment  in 
a  creditor's  suit  commenced  more  than  three 
years  after  the  granting  of  letters  of  ad- 
ministration [Code  Civ.  Proc.  §§  1538,  2749, 
2750,  2761,  2797,  2798,  construed].  Early  v. 
Korn.    89   N.    T.   S.    392. 
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so  far  as  the  personalty  is  insufficient  for  thxat  purpose.^"  Creditors  who,  know- 
ing that  there  is  a  deficiency  of  assets,  do  not  compel  a  sale  and  permit  the  final 
settlement  of  the  estate  and  the  discharge  of  the  administrator  without  objection 
cannot  thereafter  obtain  the  appointment  of  an  administrator  de  bonis  non  for 
that  purpose."* 

Delay  in  procuring  letters  will  bar  the  right  to  sell  realty  where  such  right 
would  have  been  forfeited  by  a  like  delay  in  making  an  application  to  do  so  after 
letters  had  been  granted.*^  The  question  as  to  what  amounts  to  laches  in  such 
cases  depends  upon  circumstances.*"  The  right  will  generally  be  held  to  be 
barred  where  the  realty  is  so  changed  as  to  ownership  or  physical  conditions  as 
t6  render  it  inequitable  to  the  owner  to  grant  the  relief,'^  or  by  analogy,  where 
the  statute  of  limitations  has  run  so  as  to  bar  the  right  to  present  the  claim  or 
recover  the  realty.'* 

In  some  states  no  sale  may  be  had  unless  letters  testamentary  or  of  adminis- 
tration are  taken  out  within  a  specified  period  after  decedent's  death.'"  This  of 
course  does  not  afEect  the  right  of  a  mortgagee  to  foreclose  a  mortgage  given  by 
testator  at  any  time  before  the  general  statute  of  limitations  has  run  against  it.'" 
In  other  states  claims  cease  to  be  a  lien  on  the  realty  unless  suit  is  brought  thereon," 
or  a  petition  for  its  sale  is  filed  within  a  specified  time." 

Only  property  belonging  to  decedent,'"  and  which  is  not  exempt  from  liability 
for  debts,  may  be  sold.'"    As  a  general  rule  the  sale  is  made  subject  to  the  widow's 


79.  Burns'  Rev.  St.  Ind.  1901,  §  2527.  Da- 
vis V.  KendaU,  161  Ind.  412,  68  N.  B.  894. 
Such  statute  is  not  complied  with  by  an 
offer,  in  an  answer  to  a  petition  for  the  sale, 
of  Judgment  that  the  pleader  give  such 
bond  (Id.),  or  by  an  offer  therein  to  pay 
the  personal  debts  of  decedent  made  before 
the  expiration  of  the  time  allowed  for  filing 
claims  (Id.).  Michigan  Comp.  Laws,  §  9087, 
does  not  apply  to  sale  pursuant  to  power 
given  by  will  to  widow  to  dispose  of  land 
absolutely  for  her  use  and  benefit.  Dexter 
V.  Gordon    [Mich.]    98  N.  "W.   1016. 

80.  Derge  v.  Hill.  103  Mo.  App.  281,  77  S. 
W.   105. 

81.  In  re  Smith's  Estate.  43  Or.  595,  75 
P.  133. 

82.  Delay  of  10  years  in  procuring  let- 
ters and  filing  petition  to  sell  held  not  such 
laches  as  to  bar  right  to  make  cliange  where 
ownership  or  condition  of  realty  has  not 
changed  and  the  statute  of  limitations  has 
not  run  against  the  claim.  In  re  Smith's 
Estate,    43    Or.    595.    75    P.    133. 

83.  84.  In  re  Smith's  Estate,  43  Or.  595, 
75   P.   133. 

85.  In  Washington  within  six  years  [2 
Ballinger's  Ann.  Codes  &  St.  §§  4798,  4642], 
Debt  secured  by  mortgage.  Gleason  v. 
Hawkins,    32  Wash.    464,    73   P.    533. 

86.  Gleason  v.  Hawkins,  32  Wash.  464,  73 
P.   533. 

87.  In  Pennsylvania  within  two  years 
.ifter  decedent's  death  [Act  June  8,  1893; 
P.  L.  392].  In  re  Cooper's  Estate,  206  Pa. 
628,  56  A.  67.  Nor  are  such  claims  pay- 
able out  of  the  proceeds  of  realty  there- 
after sold  under  the  terms  of  the  will.  Id. 
In  Pennsylvania  after  five  years  land  In  the 
hands  of  heirs  or  devisees,  or  their  alienees 
becomes  their  absolute  property,  free  from 
the  debts  of  decedent  not  debts  of  record. 
Act  Feb.  24,  1834  (P.  L.  79,  §  24).  Hence, 
a  surplus  resulting  from  a  sheriff's  sale  of 


decedent's  land  made  17  years  after  his 
death,  under  foreclosure  of  a  mortgage  given 
by  him  should  be  distributed  to  the  devisees 
or  their  alienees  and  not  to  the  executor 
under  section  33  of  the  above  act.  Fidelity 
Ins.  Trust  &  Safe  Deposit  Co.  v.  Sampson 
[Pa.]    58  A.    273. 

88.  In  New  York  creditors  have  three 
years  from  the  issuance  of  letters  in  which 
to  present  a  petition  for  sale  of  realty  for 
payment  of  debts  (Code  Civ.  Proc.  §  2750), 
during  which  period  debts  are  lien  on  the 
realty.  Richmond  v.  Freeman's  Nat.  Bank, 
86  App.  Div.  152,  83  N.  T.  S.  632. 

89.  Evidence  in  proceeding  to  sell  realty 
to  pay  debts  held  to  show  that  house  and 
lot  belonged  to  decedent's  daughter  and  was 
not  part  of  his  estate.  Liter  v.  Johnson's 
Bx'r,  25  Ky.  L.  R.  1783,  78  S.  W.  905..  Sale 
of  property  belonging  to  husband's  succes- 
sion to  pay  debts  of  deceased  wife  void. 
Tender  of  purchase  price  not  necessary  pre- 
requlsltfe  to  suit  to  recover  land.  Sjcard  v. 
Schwab,  112  La.  475,  36  So.  500.  The  pur- 
chaser liable  for  the  rents  of  the  land  dur- 
ing his  occupancy  and  will  be  credited  with 
the  taxes  paid  and  the  value  of  improve- 
ments made  by  him.     Id. 

00.  The  homestend  is  not  subject  to  sale 
for  the  payment  of  decedent's  debts.  Iowa 
Code,  15  2972,  2978.  Fact  that  surviving 
husband  who  electa  to  occupy  homestead  for 
life  in  lieu  of  dower  (under  section  2985) 
attempted  to  plat  a  homestead  including  a 
part  of  the  original  homestead  and  a  part 
of  his  own  land  adjacent  thereto  did  not 
affect  the  descent  of  the  original  home- 
stead to  the  heirs  of  the  wife  free  from 
her  debts.  Porter  v.  Perkins  [Iowa]  99  N. 
W.  160.  In  Nebraska,  cannot  be  sold  at  an 
administrator's  sale  either  for  the  discharge 
of  Incumbrances  thereon  or  for  payment  of 
decedent's  debts.  License  Issued  by  district 
court    authorizing    such    sale    is    absolutely 
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right  of  dower*^  unless  she  consents  to  the  sale  of  her  interest,'^  and  it  does  not 
cut  off  estates  subsequently  vesting  in  parties  by  a  different  right." 

Equity  will  enjoin  the  sale  because  of  fraud  in  obtaining  the  order,  or  for 
accident,  surprise,  or  other  adventitious  circumstances  beyond  the  control  of  the 
petitioner."* 

The  advisability  of  the  sale*''  and  whether  the  property  should  be  mortgaged 
or  sold  are  questions  largely  within  the  discretion  of  the  court."*  Beneficiaries 
whose  rights  are  not  affected  thereby  cannot  question  the  validity  of  a  mortgage 
given  to  secure  a  loan  for  the  payment  of  debts." 

The  doctrine  of  marshaling  assets  applies."  The  sale  of  property  to  pay 
debts  under  a  decree  of  court  cannot  be  construed  as  a  sale  under  the  power  con- 
tained in  the  will."" 

A  sale  can  only  be  had  for  the  purposes  designated  by  the  statutes  in  force 
at  the  time  of  decedent's  death.^ 

(§7)  B.  Procedure  to  oMain  order." — The  courts  having  jurisdiction,'  and 
the  procedure  to  obtain  the  order  of  sale  depend  upon  the  statutes  of  the  various 
states.    A  petition  by  the  representative  or  a  creditor*  showing  the  necessity 


void.  Administrator  has  no  Interest  In  or 
duty  to  perform  with  respect  to  homestead. 
Tlndall  v.  Peterson  [Neb.]  98  N.  W.  688. 
See  Homesteads,  2  Curr.  L.  210.  The  In- 
choate rights  of  a  deceased  homestead  claim- 
ant, who  dies  before  the  Issuance  of,  or  be- 
fore he  has  acquired  a  right  to,  a  patent, 
vest  in  his  heirs  and  cannot  be  sold  by  the 
administrator  for  the  payment  of  his  debts 
under  Kev.  St.  U.  S.  §§  2290,  2291  (U.  S.  Comp. 
St.  1901,  pp.  1389,  1390).  Towner  v.  Rode- 
geb,  33  Wash.  153,  74  P.  50.  Sea  Public 
Lands,  §  4A.  2  Curr.  D.  1315. 

01.  In  re  Smith's  Estate,  43  Or.  595,  73 
P.   336. 

In  Indiana  It  Is  the  duty  of  the  adminis- 
trator first  to  apply  all  the  personalty  in 
his  hands  to  the  payment  of  liens  on  the 
land,  even  to  the  exclusion  of  all  general 
creditors,  and  also  the  proceeds  of  the  sale 
of  two-thirds  of  the  realty,  under  2  Rev. 
St.  Ind.  c.  10,  5  89,  p.  269  and  1  Rev.  St. 
1852,  c.  27,  §  17,  pp.  250,  251.  If  the  fund  so 
raised  is  Insufflolent  for  the  purpose,  he  may 
then,  upon  proper  application,  sell  the  wid- 
ow's interest  also.  Fry  v.  Lawson,  32  Ind. 
App.  364,  69  N.  B.  1038. 

92.  Judgment  deprives  the  widow,  who  is 
made  a  party  to  the  proceedings  and  con- 
sents thereto,  of  all  interest  in  the  land  and 
in  the  proceeds  of  the  sale.  Widow  also 
estopped,  under  the  circumstances,  to  claim 
interest  in  proceeds.  In  re  Pennock's  Es- 
tate, 122  Iowa,  622,  98  N.  W.  480.  See  Dower, 
1    Curr.    L.    956. 

93.  Decree  barring  widow's  estate  and  es- 
tate inherited  by  her  from  devisee.  Rice 
V.  Bamberg   [S. -C]   46  S.  B.   1009. 

»4.  Complaint  held  sufficient  on  demurrer, 
Demaris  v.  Barker,   33  Wash.   200,  74  P.   362. 

95.  Owing  to  pendency  of  suit  involving 
portion  of  land.  In  re  Newlove's  Estate, 
142  Cal.  377,  75  P.  1083. 

96.  None  of  Interested  parties  had  means. 
Income  from  estate  would  not  be  sufficient 
to  pay  Interest.  Held  correct  to  order  sale. 
In  re  Newlove's  Estate,  142  Cal.  377,  75  P. 
1083.  An  heir  who  contests  the  application 
of  the  administrator  to  mortgage  property 
tor  the  payment  of  debts,  and  thereafter  as 


sents  to  the  approval  of  his  final  account 
and  accepts  the  partition  of  the  estate  giv- 
ing her  the  mortgaged  property  subject  to 
the  mortgage,  is  thereby  estopped  from  ques- 
tioning the  regularity  of  the  proceedings  by 
which  the  mortgage  was  authorized  in  an 
action  to  foreclose  It.  Wisconsin  Trust  Co. 
V.  Chapman   [Wis.]   99  N.  W.   341. 

97.  Where  the  principal  legatee,  having 
an  interest  prior  to  all  the  others  and  whose 
Interest  is  greater  than  the  part  of  the  es- 
tate mortgaged  by  the  executor  to  secure  a 
loan  to  pay  debts,  joins  in  such  mortgage, 
the  rights  of  the  other  beneficiaries  are  not 
affected  and  it  is  immaterial  as  to  them 
whether  such  mortgage  was  authorized  or 
not.  Taliaferro  v.  Thornton's  Bx'rs  [Ky.] 
80   S.   W.   1097. 

98.  The  burden  of  paying  debts  will  fall 
upon  those  "who,  according  to  their  several 
rights,  should  discharge  it.  Grantees  and 
incumbrancers  of  deceased  held  entitled  to 
have  assets  marshaled  for  payment  of  his 
debts  and  those  of  his  testatrix.  New  York 
Life  Ins.  Co.  v.  Brown  [Colo.]  76  P.  799. 

99.  Rice  V.  Bamberg  [S.  C]  46  S.  B.  1009. 

1.  Rights  of  heirs  could  not  be  impaired 
by  subsequent  legislation  giving  power  of 
sale  for  new  and  different  purposes.  In  re 
Newlove's  Estate,  142  Cal.  377,  75  P.  1083. 

2.  See   1  Curr.  L.   1111. 

3.  The  county  court  in  Colorado  has  au- 
thority to  entertain  proceedings  to  sell  real- 
ty for  the  payment  of  debts.  2  Mills'  Ann. 
St.  §§  4751,  4758,  4760,  4761.  Limitation  In 
Const,  art.  6,  §  23,  does  not  apply.  New 
York  Life  Ins.  Co.  v.  Brown  [Colo.]  76  P. 
799.  Its  authority  extends  to  the  adjudica- 
tion of  all  questions  involving  the  rights  of 
those  before  the  court.  Interested  In  such 
realty,  except  that  no  defendant  may  there 
contest  decedent's  title  [2  Mills'  Ann.  St. 
§  4758].  Id.  It  may  determine  the  rights 
of  incumbrancers  and  grantees  claiming  un- 
der decedent,  who  are  proper  parties  de- 
fendant. Equities  between  parties  Inter- 
ested must  be  recognized  and  enforced.     Id. 

4.     Contract    creditors.      Code    Civ.    Proc. 

2750.      Hence   have    interest   In   having   sur- 

'  plus  on  foreclosure  sale  properly  applied  to 
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therefor  is  generally  required."*  It  must  substantially  comply  with  the  statutory 
requirements.' 

All  persons  interested  in  the  estate  must  be  made  parties/  guardians  ad 
litem  being  appointed  for  minor  heirs  who  have  no  general  guardians.'  One 
acquiring  a  lien  from  a  devisee  after  the  commencement  of  the  proceedings  is 
bound  by  the  decree  therein,  though  not  a  party  thereto,  he  not  having  inter- 
vened or  filed  a  claim,  and  being  chargeable  with  knowledge  of  the  proceedings.' 

A  hearing  must  be  had^"  and  the  evidence  must  show  the  lands  to  be  such  as 
are  subject  to  sale.^^ 

(§7)  C.  The  order. ^^ — The  order  must  properly  describe  the  land  to  be 
sold." 


payment   of   debts.      Powell  v.   Harrison,    88 
App.  Dlv.  228,  85  N.  T.  S.  452. 

S.  In  order  to  authorize  sale  of  all  realty,^ 
including  widow's  interest  for  payment  of 
purchase  money,  under  2  Bev.  St.  Ind.  1852,1 
c.  10,  §  89,  p.  269,  must  show  what  amount 
was  due  thereon,  and  that  administrator  had 
received  InsufHcient  assets  to  pay  same.  Fry 
V.  Lawson,  32  Ind.  App.  S64,  69  N.  B.  1038. 

e.  Petition  held  to  suSiciently  state  value 
and  condition  of  property  under  Cal.  Code 
Civ.  Proe.  §  1537.  In  re  Levy's  Estate,  141 
Cal.  639,  7B  P.  317.  Where  sale  was  not  for 
purpose  of  paying  family  allowance  failure 
to  state  amount  due  thereon  does  not  ren- 
der petition  defective  on  appeal  (Code  Civ. 
Proc.  S  1537).  Id.  Failure  to  state  that 
parties  named  were  only  heirs  (Code  Civ. 
Proc.  §  1537)  does  not  render  order  of  sale, 
which  so  states,  fatally  defective.  Id.  De- 
fects of  form  or  uncertainty  can  only  be 
taken  advantage  of  by  special  demurrer  In 
the  trial  court.     Id. 

7.  The  petition  should  contain  the  names 
of  creditors,  the  heirs  and  devisees  and  all 
persons  claiming  under  them  or  either  of 
them.  Code  Civ.  Proc.  5  2752.  A  chose  in 
action  or  indebtedness  against  a  devisee, 
which  has  not  yet  ripened  into  a  lien,  does 
not  entitle  the  creditor  to  be  made  a  party. 
Richmond  v.  Freeman's  Nat.  Bank,  86  App. 
Div.  152,  83  N.  T.  S.  632.  In  New  York  the 
surrogate  may  make  inquiry  as  to  matters 
not  within  knowledge  of  petitioners  [Code 
Civ.  Proc.  §  2753],  and  must  then  issue  a 
citation  to  necessary  parties  who  have  been 
omitted  [section  2754].  Interested  persons 
who  have  been  omitted  may  intervene  [sec- 
tion 2755].  Id.  The  widow  Is  not  a  necessary 
party  to  an  appeal  from  an  order  directing 
a  sale  for  the  payment  of  a  note  signed  by 
decedent  and  his  wife.  Not  necessary  party 
to  proceeding.  In  re  Smith's  Fstate,  43 
Or.  379,  73  P.  336.  The  interests  of  minor 
lieirs  not  made  parties  are  not  affected  by 
the  sale.  Rice  v.  Bamberg  [S.  C]  46  S.  E. 
1009.  Service  of  notice  of  petition  to  sell 
realty  on  minor  heirs  by  leaving  copy  with 
widow  who  was  real  complainant  held  in- 
sufficient, the  proceedings  being  fraudulent 
and  collusive  (1  Starr  &  C.  Ann.  St.  III. 
1896,  p.  326,  c.  3,  par.  103),  and  the  decree 
of  sale  held  void  as  to  them.  Heppe  v.  Sze- 
zepanski,  209  111.  88,  70  N.  B.  737.  The  New 
York  statute  requiring  service  of  citation 
In  matters  before  the  surrogate  at  least 
eight  days  before  the  hearing  (Code  Civ. 
Proc.  §  2520)  does  not  apply  to  service  by 
publication.     Petition  for   sale  of  realty   for 
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I  payment    of   debts.      In    re   Denton,    86    App. 
',  Div.    359,   83   N.   T.    S.   778. 

8.  For  intestate's  minor  children.  Rice 
V.  Bolton  [Iowa]  100  N.  W.  634.  A  failure  to 
appoint  and  serve  notice  on  a  guardian  ad 
litem  for  minor  heirs  in  accordance  with  the 
provisions  of  Wash.  Code  1881,  §  1497.  ren- 
ders the  sale  void.  Ball  v.  Clothier,  34  Wash. 
299,  75  P.  1099.  The  curative  act  in  regard 
to  administrator's  sales  (2  Ballinger's  Ann. 
Codes  &  St.  §  6474)  relates  only  to  irregu- 
larities and  does  not  go  to  the  Jurisdiction 
of  the  court,  and  consequently  does  not 
validate  such  sale.  Id.  Heirs  not  precluded 
from  impeaching  sale  by  Joining  in  peti- 
tion for  discharge  of  administrator  de  bonis 
non  and  distribution  of  estate  after  reach- 
ing majority,  where  he  was  not  required  to 
and  did  not  include'  such  sale  in  his  final 
account,  and  the  account  of  the  administra- 
tor making  the  sale  was  settled  during  their 
minority.  Id.  Were  not  estopped  to  con- 
test by  accepting  a  part  of  the  estate  on 
reaching  majority,  not  knowing  of  their 
rights.      Id. 

9.  Inquiry  as  to  persons  Interested  to  be 
made  by  surrogate  [Code  Civ.  Proc.  §§  2753, 
2754]  precedes  issuance  of  citation  and  can- 
not avail  one  acquiring  lien  thereafter. 
Might  have  made  himself  a  party  [Id.  § 
2755].  Richmond  v.  Freeman's  Nat.  Bank, 
86   App.   Div.   152,    83   N.  T.   S.    632. 

10.  In  New  York  the  surrogate  may  ap- 
point a  referee  to  take  and  report  the  evi- 
dence with  his  opinion  thereon.  Code  Civ. 
Proc.  §  2546.  Referee  has  same  power  to 
pass  upon  admissibility  of  evidence  as  one 
appointed  by  supreme  court  to  try  an  is- 
sue of  fact.  In  re  Walker's  Estate,  43  Misc. 
475,  89  N.  Y.  S.  459. 

11.  Evidence  held  sufficient  to  show  prior 
lien  of  execution  land  sought  to  be  sold. 
Wilson  V.  Brown,  134  N.  C.  400,  46  S.  B. 
762.  Finding  that  lands  were  liable  for 
payment  of  debts  cannot  be  construed  as 
finding  that  they  are  liable  for  payment  of 
purchase  money.  Fry  v.  Lawson,  32  Ind. 
App.  364,  69  N.  E.  1038. 

12.  See  1  Curr.  L.  1112. 

For   conclusiveness   of   order  and   liability 
to  collateral  attack,  see  post,  §  15. 
Appeals  from  orders,  see  post,  §  16. 

13.  Though  after  a  sale  the  county  court 
was  without  Jurisdiction  to  correct  the  or- 
ders, notice,  and  deeds,  the  original  pro- 
ceeding remains  In  full  force  and  effect  as 
to  lands  properly  described.  Sale  would  not 
be  set  aside  at  suit  of  heirs  after  many 
years    on    account    of    Irregularities    cr   cor- 
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Though  a  sale  of  a  part  only  will  provide  sufficient  funds,  the  court  maj 
order  a  sale  of  tlie  whole  tract  where  it  cannot  be  otherwise  partitioned,  or  where 
lit  appears  to  be  for  the  best  interests  of  the  estate."  The  principal  duty  of  the 
court  is  to  conserve  the  estate,  and  its  orders  and  judgments  to  that  end  will  not 
be  disturbed  unless  they  appear  to  have  been  mistakenly  made  or  disclose  an 
abuse  of  discretion  unjustly  injurious  to  a  party  in  interest.^* 

(§7)  D.  The  sede." — Only  lands  described  in  the  order  may  be  sold.^^ 
Misdescription  of  the  property  in  an  advertisement  of  the  sale*'  or  misrepresenta- 
tions in  regard  to  the  property,  though  innocently  made,  release  the  purchaser.^" 
The  sale  is  rendered  invalid  by  the  act  of  the  purchaser  in  deterring  others  from 
bidding  on  the  property."" 

The  purchaser  ordinarily  only  acquires  such  title  as  the  administrator  was 
authorized  to  convey,''*  and  the  rule  of  caveat  emptor  applies. ^^ 

The  sale  must  be  reported  to""  and  confirmed  by  the  court  before  the  repre- 
sentative can  convey  title."*  All  objections  thereto  are  open  to  consideration, 
and  it  will  be  set  aside  if  it  is  not  in  all  respects  fair  and  proper."'  Inadequacy  of 
price  alone  does  not  authorize  the  court  to  set  aside  the  sale.""  But  in  case  of 
great  inadequacy  of  price  where  the  interests  of  infants  are  involved,  the  chan- 
celor  will  consider  any  evidence  showing  irregularities  in  addition  thereto."'  Con- 
firmation operates  to  cure  previous  irregularities."' 


rupt  practices,  even  though  no  statute  of 
limitations  has  run,  except  where  equity  re- 
quires it.  Mason  v.  Odum,  210  ni.  471,  71 
N.  B.  386.  In  a  suit  to  set  aside  an  admin- 
istrator's sale,  the  description  of  the  lands 
in  the  order  of  sale  will  be  presumed  to  have 
exemplified  exactly  what  was  intended  in  the 
absence  of  an  allegation  to  the  contrary. 
Rice  V.  Bolton   [Iowa]   100  N.  W.   634. 

14.  Under  Code  Civ.  Proc.  §  1542,  prior 
to  amendment  of  1893,  where  part  of  testa- 
tor's land  was  sold  to  pay  debts,  the  en- 
tire tract  should  be  sold  when  to  the  in- 
terest of  the  interested  parties.  In  re  New- 
love's  Estate,  142  Cal.  377,  75  P.  1083.  Un- 
der Code  Civ.  Proc.  §  1542,  prior  to  the 
amendment  of  1893,  a  finding  and  evidence 
that  the  residue  of  a  decedent's  real  estate 
could  not  be  partitioned  after  the  sale  of 
a  part  was  sufficient  to  sustain  an  order  to 
sell  the  whole,  without  aid  from  a  finding 
that  a  sale  of  a  part  would  injure  the  resi- 
due.    Id. 

15.  Granting  application  for  resale  on 
higher  price  being  offered.  In  re  Parker's 
Estate  [Neb.]  101  N.  W.  233. 

IG.  See  1  Curr.  L.  1113.  As  to  effect  of 
purchase  by  representative  at  his  own  sale, 
see  post,  §  9. 

17.  A  right  of  action  on  behalf  of  In- 
testate's heirs  to  recover  the  reversionary 
interest  in  lands  assigned  to  the  widow  as 
dower,  which  had  been  wrongfully  sold  by 
the  administratrix  does  not  accrue  until  the 
termination  of  the  widow's  life  estate.  Ac- 
tion commenced  within  two  years  thereafter 
not  barred.  Ousler  v.  Robinson  [Ark.]  80  S. 
W  227.  Description  of  property  sold  by  ad- 
ministrator under  order  of  court  held  suffi- 
cient to  pass  title.  Boslet  v.  Thomas  [Tex. 
Civ.  App.]  80  S.  W.  115. 

18.  Statement  that  ground  rent  is  on  Cal- 
verton  stockyards"  when  it  is  not.  Fact 
that  lot  Is  correctly  described  by  metes  and 
bounds  is  immaterial  where  sale  takes  place 


at  a  distance   from  the  premises.     Doyle   v. 
VV^hitrldge,    97  Md.    711,   65   A.    459. 

19.  That  certain  responsible  party  was 
tenant,  where  leasehold  had  been  sold  with- 
out landlord's  knowledge.  Doyle  t.  Whit- 
ridge,  97  Md.  711,   55  A.  459. 

20.  Evidence  insufficient  to  sustain  alle- 
gation that  purchaser  deterred  persons  from 
bidding  at  sale.  Sicard  v.  Schwab,  112  La. 
475,    36    So.    500. 

21.  The  receipt,  by  children  of  decedent's 
first  wife,  of  money  derived  from  an  unwar- 
ranted sale  of  realty  does  not  estop  them 
from  claiming  one-third  of  such  land  on 
the  death  of  the  second  wife  (they  being  en- 
titled to  her  share  under  1  Rev.  St.  1852, 
o.  27,  §  24,  p.  251),  they  having  no  estate 
when  the  sale  was  made  and  not  being  in 
a  position  to  object  thereto.  Fry  v.  Law- 
son,  32  Ind.  .4.PP.  364,  69  N.  E.  1038.  Takes 
only  such  interest  as  deceased  had.  Sicard 
V.  Schwab,   112  La.   475,   36  So.   500. 

22.  Towner  v.  Rodegeb,  33  Wash.  153,  74 
P.  50. 

23.  An  administrator's  report  on  the  sale 
of  realty  reciting  that  he  had  received  cash 
for  the  same  was  not  rendered  fraudulent  by 
the  fact  that  he  only  received  a  receipt  from 
the  widow  acknowledging  the  payment  to 
her  of  the  amount  of  her  award.  Reinhardt 
V.  Seaman,   208  111.   448,   69  N.  E.   847. 

24.  For  confirmation  of  sales  made  under 
authority  in  will,  see  ante,  §  5B.  Condition 
precedent  to  the  right  of  the  executor  or  ad- 
ministrator to  convey  title.  Conveyance 
otherwise  passes  no  title.  Joyner  v.  Futrell 
[N.    C]    48    S.   B.    649. 

25.  Doyle  v.  Whitrldge,  97  Md.  711,  55  A. 
459. 

26.  Auxier  v.   Clarke   [Ky.]   82   S.   W.    605. 

27.  Personalty  disregarded  In  fixing 
amount  to  be  sold.  Auxier  v.  Clarke  [Ky.] 
82  S.  W.   605. 

as.     Clark  V.  Rossier  [Idaho]  78  P.  358. 
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Statutes  generally  limit  tlie  time  within  which  sales  may  be  attacked  for 
informalities.?*  They  bar  only  irregularities  and  illegalities  which  do  not  reach 
matters  of  substance  and  do  not  affect  the  substantial  rights  of  interested  parties 
or  defeat  the  object  of  the  sale.'"  A  sale  for  less  than  the  appraised  value  or  the 
required  proportion  thereof  will  be  regarded  as  a  mere  informality,  where  neither 
fraud  nor  injury  is  shown,  and  it  does  not  appear  that  the  price  obtained  was  less 
than  could  have  been  reasonably  expected  at  a  forced  sale.'^  The  same  is  true 
of  a  failure  to  appraise.**  But  where  the  price  is  less  than  the  actual  value  under 
all  the  circumstances,  the  opposite  is  true." 

The  sale  may  be  valid  despite  informalities  in  the  approval  of  the  statutory 
bond.'*  Where  many  years  elapse  after  the  sale  and  possession  taken  under  the 
same,  there  is  a  presumption  that  the  court  had  jurisdiction  of  the  person  of 
defendant  and  that  it  acted  within  its  jurisdiction  and  proceeded  according  to 
law." 

Sales  are  not  generally  open  to  collateral  attack  except  for  want  of  juris- 
diction,^* but  in  an  action  for  partition  by  the  purchaser  of  an  undivided  interest 
in  realty  at  a  sale  to  pay  decedent's  debts,  defendants  may  inquire  into  the  validity 
of  the  sale.''  Where  an  administrator's  sale  is  set  aside  for  want  of  jurisdiction, 
purchasers  in  good  faith  will  be  allowed  the  purchase  price,  and  will  have  a  lien 
on  the  land  for  taxes  paid  by  them,''  but  will  not  be  allowed  for  permanent  im- 
provements." 

§  8.  Subjection  of  property  m  hands  of  heirs  or  beneficiaries  to  payment  of 
debts.*" — The  title  acquired  by  heirs,  devisees,  and  legatees  is  subject  to  the  pay- 
ment of  decedent's  debts,**  and  they  wiU  be  held  liable  to  creditors  to  the  extent 


29.  Under  La.  Civ.  Code,  art.  S543,  five 
years.  Thibodeanx  v.  Thibodeaux,  112  La. 
906,  36  So.  800. 

30.  Sale  of  land  upon  first  offering.  Thib- 
odeaux V.  Thibodeaux,  112  La.  906,  36  So. 
300. 

SI.  Thibodeaux  v.  Thibodeaux,  112  La.  906, 
36  So.  800. 

32.  Required  by  La.  Civ.  Code  arts.  1101, 
1106.  Thibodeaux  v.  Thibodeaux,  112  La.  906, 
36   So.   800. 

33.  Sale  for  less  than  one-tenth  of  actual 
value.  Thibodeaux  v.  Thibodeaux,  112  La. 
906,  36  So.  800.  Amount  received  on  sale 
of  land  for  payment  of  debts  held  not  so 
Inadequate  as  to  furnish  ground  for  avoid- 
ing the  sale.  Relnhardt  v.  Seaman,  208  111. 
448,  69  N.  B.  847.  Right  to  attack  sale  for 
informalities  held  barred  by  statute  of  lim- 
itations. Slcard  v.  Schwab,  112  La.  475,  36 
So.  500. 

34.  Sale  held  not  invalidated  by  the  fact 
that  the  sale  bond  given  pursuant  to  Neb. 
Comp.  St.  1903,  c.  23,  §  75,  was  approved  by 
the  clerk  of  the  district  court  instead  of 
by  the  judge.  Melcher  v.  Schluter  [Neb.] 
98  N.  "W.  1082. 

35.  Mason  v.  Odum,  210  111.  471,  71  N.  B. 
386.  Heirs  held  barred  by  delay  of  32 
years  from  maintaining  suit  to  set  aside  sale 
for  payment  of  debts.  Griffln  v.  Caldwell 
[Ark.]    81   S.  W.   611._ 

36.  See  post,  §  15.  The  fact  that  no  or- 
ders were  made  by  the  court  in  regard  to 
the  administration  of  an  estate  will  not 
avail,  on  collateral  attack,  to  defeat  a  sub- 
sequent sale  of  realty  under  order  of  court 
to  pay  expenses  of  administration,  It  not  ap- 
pearing that  the  administration  had  been 
closed.     Not  affirmatively  shown   how   much 


time  had  elapsed  or  that  all  orders  werp 
before  the  court.  Boslet  v.  Thomas  [Tex. 
Civ.  App.]  80  S.  W.  115.  Possession  under 
an  administrator's  deed  is  full  protection  to 
an  action  of  ejectment  brought  by  an  heir 
in  which  the  validity  of  the  sale  by  the 
administrator  is  contested,  in  the  absenco 
of  any  of  the  irregularities  specified  in 
Mich.  Comp.  Laws,  §  9129.  Upton  v.  Gerber 
[Mich.]  98  N.  "W.  854.  Heirs  can  only  at- 
tack private  sale  in  direct  proceeding  after 
accounting  and  discharge  of  administrator. 
Lyles  V.  Knoll.  112  La.  169,  36  So.  311.  After 
the  final  account  and  the  entry  of  a  judg- 
ment homologating  the  administrator's  ac- 
counts and  discharging  him,  the  heirs  can 
only  attack  a  private  sale  In  a  direct  pro- 
ceeding.    Id. 

37.  Bvidence  admissible  to  show  val\ie  of 
property  at  date  of  sale,  and  failure  of  plain- 
tiff to  comply  with  terms  of  sale  and  to 
tfke  possession.  Thibodeaux  v.  Thibodeaux 
112  La.   906,   36   So.  800. 

38.  Ball  v.  Clothier,  34  Wash.  299,  75  P 
1099.  ■ 

39.  Value  of  Improvements  only  allowed 
by  way  of  set-ofC  against  damages  [Ballin- 
ger's  Ann.  Codes  &  St.  §  5511].  Ball  v.  Clo- 
thier, 34  Wash.   299,   75  P.   1099. 

40.  See  1  Curr.  L.  1103. 

41.  Creditors  of  decedent  have  preferred 
claim  over  those  of  devisee.  Richmond  v. 
Freeman's  Nat.  Bank,  86  App.  Div.  152,  83 
N.  T.  S.  632.  Creditors  may  recover  money 
deposited  as  bail  by  party  having  use  of 
whole  estate  for  life,  where  county  had  no 
right  to  receive  it.  Sutherland  v.  St.  Law- 
rence Co.,  42  Misc.  38,  85  N.  T.  S.  696.  Heirs 
take  subject  to  debts.  New  York  Life  Ins 
Co.    v.   Brown    [Colo.]    76   P.    799.     Including 
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of  the  property  received  by  them.*^  Realty  in  their  hands  may  be  subjected  by 
creditors  to  the  payment  of  their  claims/'  after  the  personalty  has  been  ex- 
hausted.**   A  voluntary  conveyance  by  the  devisee  is  no  bar  to  such  right. *° 

Ordinarily  all  should  be  made  parties,*'  but  each  is  liable  up  to  tiie  amount 


land  which  he  and  his  wife  lived  on  but  In 
reg-ard  to  which  they  filed  no  declaration  of 
homestead.  Declaration  of  homestead  filed 
by  widow  after  husband's  death  a  nullity 
[Bailinger's  Ann.  Codes  &  St.  §  5246].  Lloyd 
T.  Lloyd,  34  Wash.  84,  74  P.  1061.  Estate 
descending  from  wife  to  husband  through 
child  is  subject  to  Wife's  debts  in  hands  of 
purchaser  from  husband.  Hammers  v.  Sand- 
ers [Mo.  App.]  80  S.  W.  16.  Contract  by 
his  heirs  to  convey  by  "a  good  deed  free 
from  ail  incumbrance"  imposes  on  them  duty 
to  exonerate  land  from  payment  of  claims 
allowed  against  decedent's  estate.  Porth- 
man  v.  Deters,  206  111.  159,  69  N.  B.  97; 
Dearing  v.  Moran,  25  Ky.  L.  R.  1545,  78  S. 
W.  217.  The  interest  of  the  widow  as  heir 
of  her  husband,  where  there  are  no  issue,  in 
so  far  as  It  exceeds  her  dower  interest,  is 
subject  to  all  claims  against  the  estate,  in- 
cluding decedent's  debts,  the  expenses  of  ad- 
ministration, and  the  widow's  allowance.  In- 
terest given  under  Iowa  Code,  §  3379,  sub- 
ject to  expenses  of  sale  of  realty.  Dower 
interest  Is  not.  Wild  v.  Toms,  123  Iowa, 
747,    99   N.    W.    700. 

42.  Claimant  held  not  guilty  of  Inexcus- 
able delay  in  enforcing  his  claim.  Smith 
V.  Moore  [Va.]  46  S.  B.  326.  Liable  to  non- 
appearing  creditor  under  Ky.  Civ.  Code  Prac. 
§  434.  Hill  v.  Mayes,  25  Ky.  L.  R.  2033,  79  S. 
W.  276.  A  husband  taking  under  the  will 
cannot  claim  a  homestead  in  land  devised  to 
him  by  his  wife  as  against  her  creditors. 
Dearing  v.  Moran,  25  Ky.  L.  R.  1545,  78  S.  W. 
217.  An  administrator  who,  after  distribu- 
tion, is  compelled  to  pay  a  debt  against  the 
estate  of  which  he  had  no  notice,  may,  in 
the  absence,  of  fraud,  sue  in  equity  to  com- 
pel the  legatees  or  distributees  to  refund 
the  sum  so  paid  with  the  costs  and  expenses 
incurred  by  him  In  contesting  the  claim. 
Notwithstanding  fact  that  he  has  taken  no 
refunding  bond.  Same  rule  applies  to  an- 
cillary administrator  who  has  turned  prop- 
erty over  to  principal  administrator,  who 
has  made  complete  or  partial  distribution. 
McClung  v.  Sieg,  54  W.  Va.  467,  46  S.  E. 
210.  A  widow  and  executrix  is  liable  for  the 
debts  of  her  husband  to  the  extent  of  his 
separate  property  coming  into  her  hands. 
Plannery  v.  Chidgey  [Tex.  Civ.  App.]  77  S. 
W.  1034, 

43.  Kentucky  [St.  1899,  5  2088].  Shillito 
Co  V  Keith,  25  Ky.  L.  R.  770,  76  S.  W.  371. 
Under  this  statute  a  suit  against  the  ad- 
ministrator and  heirs  of  a  decedent  on  a 
contract  made  by  him  cannot  be  dismissed 
though  no  demand  was  made  on  the  admin- 
istrator because  it  was  claimed  that  his  ap- 
pointment was  unauthorized.  It  is  not  ma- 
terial that  it  should  appear  that  the  repre- 
sentative has  no  assets.  Proceeds  of  realty 
held  bv  him  regarded  as  distributed.  Jones 
V  Comer  25  Ky.  L.  R.  773  76  S.  W.  392. 
The  heir  has  the  same  right  to  Interpose 
the  Plea  of  limitations  as  decedent  would 
have  had  (claim  against  deceased  surety  on 
guardian's  bond).  Bybee's  ExT  v  Poynter, 
25  Ky  L  R.  1251,  77  S.  W.  698.  A  creditor 
who  sued  to  set  aside  a  fraudulent  convey- 


ance may  amend  after  the  grantor's  death 
to  meet  the  new  facts  resulting  from  a 
devise  from  grantor  to  grantee  and  may 
seek  judgment  against  the  grantee  as  dev- 
isee. Shillito  Co.  v.  Keith,  25  Ky.  L.  R.  770, 
76    S.   W.    371. 

In  TfcTr  York  heirs  of  a  decedent  are  re- 
spectively liable  for  his  debts  to  the  ex- 
tent of  any  interest  in  realty  descending  to 
them  from  him  [Code  Civ.  Proc.  §  1843]. 
Should  be  made  parties  to  suit  to  foreclose 
mortgage  given  by  decedent  In  order  to 
render  them  liable  for  deficiency  judgment 
[Id.  §  1627].  Rowley  v.  Nellis,  84  N.  T.  S. 
841.  Where  only  administrator  was  joined 
and  mortgagee  led  heirs  to  believe  that  no 
deficiency  Judgment  would  be  entered  against 
them,  and  the  property  was  sold  for  much 
less  than  Its  value,  the  mortgagee's  execu- 
trix could  not,  without  leave  of  court,  main- 
tain a  new  action  to  enforce  deficiency  Judg- 
ment against  heirs,  especially  where  mort- 
gagor left  no  personalty  and  had  other  debts 
and  heirs  had  in  good  faith  conveyed  much 
of  the  property  that  had  descended  to  them. 
Id. 

In  Sonth  Carolina  the  right  of  action 
against  the  heirs  ordinarily  accrues  when  a 
return  of  nulla  bona  has  been  made  on  an 
execution  against  the  executor  or  adminis- 
trator (Williams  V.  Weeks  [S.  C]  48  S.  E. 
619),  but  such  return  is  not  necessary  where 
the  record  In  a  suit  in  which  the  land  was 
partitioned  among  them  shows  that  he  had 
no  assets  (Id.).  The  lands  of  a  deceased 
surety  on  an  ofiiclal  bond,  in  possession  of 
his  heirs  after  partition,  may  be  sold  to 
satisfy  his  liability  thereon  where  there 
are  no  assets  in  the  hands  of  his  adminis- 
trator.    Id. 

In  Arkansas  equity  will  decree  satisfaction 
of  the  liability  of  a  deceased  surety  on  an 
administrator's  bond  out  of  his  realty,  in 
possession  of  his  heirs  after  his  estate  has 
been  finally  closed.  Cause  of  action  accrued 
after  discharge  of  administrator.  Hail  v. 
Cole,   71   Ark.   601,   76   S.   W.   1076. 

In  Virginia  where  the  estate  has  been  dis- 
tributed and  there  are  no  assets  In  the 
hands  of  the  personal  representatives  out  of 
which  a  debt  against  it  may  be  satisfied,  it 
IS  proper  to  decree  against  each  of  dis- 
tributees or  devisees  for  his  proportion 
thereof.     Smith  v.  Moore   [Va.]   46  S.  B.   326. 

44.  McClung  V.  Sieg,  54  W.  Va.  467,  46  S. 
B.    210. 

45.  Dearing  v.  Moran,  25  Ky.  L.  R.  1545. 
78  S.  W.    217. 

In  Kentncky  land  in  the  hands  of  bona 
fide  purchasers  for  value  from  devisees  is 
not  liable  unless  suit  is  Instituted  within 
six  months  after  decedent's  death.  Ky.  St. 
1899,  §  2087.  Mere  partition  of  land  by  dev- 
isees does  not  render  them  bona  fide  pur- 
chasers. Statute  does  not  apply  where  land 
devised  to  pay  debts  and  distribute  balance. 
Hurst  V.  Davidson,  26  Ky.  L.  R.  555,  76  S. 
W.    37. 

46.  Must  contribute  ratably  among  them- 
selves. McClung  V.  Sieg,  54  W.  Va.  467,  46 
S.    E.    210.     Under   the   laws,  of   Nebraska   a. 
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receiyed  by  him  from  the  estate.*^  Where  some  of  them  are  nonresidents,  only 
those  within  the  jurisdiction  of  the  court  need  be  joined/'  If  all  are  nonresi- 
dents, the  property  of  any  of  them  within  the  state  may  be  seized  nnder  attach- 
ment.** 

The  liability  does  not  extend  to  one  taking  as  creditor""*  or  purchaser,"*  or  as 
a  legatee  for  value."^ 

A  general  creditor  of  deceased  has  no  right  to  intervene  in  an  action  to 
partition  land  among  his  heirs,  and  claim  the  land,  where  he  has  no  lien  thereon.'' 

§  9.  Rights  and  liabilities  between  representative  and  estate.  A.  Manage- 
ment of,  and  dealings  with,  estate.^* — The  estate  is  not  chargeable  with  the  illegal 
acts  of  the  representative."" 

Prima  facie  the  executor  or  administrator  is  chargeable  with  and  must  ac- 
count for  all  the  assets  of  the  estate,""  including  rents  and  other  funds  collected 
by  him  after  filing  his  final  account."^  He  is  responsible  for  losses  resulting  from 
his  want  of  reasonable  dilligence,"'  or  his  unauthorized  acts  or  omissions;"'  as 


nonresident  who  claims  a  life  estate  In 
lands  located  In  that  state  by  virtue  of  a 
will  which  has  never  been  probated  in  such 
state  is  not  a  necessary  party.  Coulson  v. 
Saltsman    [Neb.]    98   N.   W.    1055. 

47.  Right  not  limited  to  specific  prop- 
erty received  but  any  property  may  be  sub- 
jected up  to  value  of  that  received.  Mc- 
Clung  V.  Sleg,  54  W.  Va.   467,  46  S.  B.  210. 

48.  McClung  v.  Sieg,  64  W.  Va.  467,  46  S. 
B.    210. 

49.  Ancillary  administrator  not  compelled 
to  sue  them  in  foreign  state.  MoClung  v. 
Sieg,  54  W.  Va.  467,  46  S.  B.  210. 

50.  Ky.  Civ.  Code  Prao.  §  434,  does  not 
apply  to  children  who  take  as  creditors  of 
father's  estate  and  not  as  heirs.  Hill  v. 
Mayes,  25  Ky.  L,.  R.  2033,  79  S.  W.  276.  Evi- 
dence suificient  to  support  finding  that  lega- 
tee did  not  elect  to  take  as  creditor  instead 
of  under  the  will.  In  re  Thayer's  Estate, 
142  Cal.  453,  76  P.  41. 

51.  Purchaser  of  land  on  foreclosure  of 
mortgage  given  by  testator,  for  sum  not 
exceeding  the  mortgage  debt.  Byrne  v.  Con- 
don [N.  J.  Law]   63  A.  385. 

52.  Widow  who  accepts  bequest  in  lieu  of 
dower  cannot  be  called  on  by  devisee  of  mort- 
gaged property  to  contribute  to  payment  of 
mortgage,  particularly  when  she  would 
thereby  lose  both  her  dower  and  all  she 
received  under  the  will.  Wiggins  v.  Wig- 
gins   [N.   J.  Bq.]   66  A.  148. 

53.  Rice  V.  Donald,  97  Md.  396,  65  A.  620. 

54.  See  1  Curr.  L.  1114. 

55.  Costs  of  suit  to  recover  realty  which 
he  wrongfully  takes  possession  of.  Rooney 
V.   Bodkin,   93  App.  Div.   431,  87  N.  T.   S.   800. 

56.  Van  Winkle  v.  Blackford,  54  W.  Va. 
621,  46  S.  B.  589.  An  administrator  is  lia- 
ble to  account,  as  such,  for  funds  which  it 
was  his  duty  to  preserve  for  the  payment 
of  annuities  under  the  will.  Bllyson  v.  Lord 
[Iowa]  99  N.  W.  582.  Pinal  account  of  ad- 
ministrator held  properly  surcharged  with 
amount  of  note  and  mortgage  belonging  to 
deceased  and  transferred  to  her  surviving 
husband.  In  re  Ryan's  Estate  [Minn.]  100 
N.  W.  380.  Where  a  husband  and  wife  made 
a  loan  of  $600,  of  which  he  advanced  $600 
and  she  the  balance,  and  she  received  a  pay- 
ment of  $200  thereon  during  her  lifetime, 
he,    as    administrator    of    her   estate,    should 


not  be  charged  with  further  payments  made 
to  him  after  her  death.  Jones  v.  Probate 
Court  [R.  I.]  55  A.  881.  Nor  should  he  be 
charged  with  money  found  in  the  wife's 
shoe  after  her  death,  when  there  was  evi- 
dence to  support  a  finding  by  the  Jury  that 
it,  belonged  to  him.  Id.  Evidence  held  to 
show  that  administrator  received  certain 
sums  belonging  to  the  estate  for  which 'he 
failed  to  account.  Thomas  v.  Hawpe  [Tex. 
Civ.  App.]  80  S.  W.  129.  Burden  on  him  to 
account  for  failure  to  collect  notes.  Wal- 
worth's Estate  V.  Bartholomew's  Estate  [Vt.] 
56  A.  101.  The  presumption  of  negligence 
arising  from  the  fact  that  three  notes  in 
the  hands  of  the  administrator  were  barred 
by  the  statute  of  limitations  is  rebutted  by 
proof  that  the  mortgage  by  which  they  and 
other  notes  were  secured  was  foreclosed, 
and  the "  property,  which  was  worth  the 
amount  of  all  the  notes,  was  taken  posses- 
sion of  and  disposed  of  for  the  benefit  of  the 
estate,  though  such  notes  were  not  includ- 
ed in  the  foreclosure.  Id.  Accountable  for 
assets.  Brown's  Bx'r  v.  Dunn's  Estate,  75 
Vt.    264,   65   A.    364. 

67.  Succession  of  Conery,  111  La.  113,  35 
So.  479.  Executors  who,  after  accounting 
but  before  a  decree  settling  their  accounts 
is  entered,  sell  property  for  double  its  in- 
ventoried value  and  pay  over  to  themselves 
as  trustees  only  the  inventoried  value  as 
shown  by  the  decree,  must  account  "for  the 
balance  as  executors.  In  re  Mitchell,  85  N. 
T.  S.  288. 

58.  Executor  held  wanting  In  diligence  in 
management  of  estate  and  his  account  sur- 
charged with  losses  resulting  therefrom. 
Cheever  v.  Ellis  [Mich.]  96  N.  W.  1067.  Not 
relieved  from  liability  by  employment  of 
agent  to  manage  estate  though  testator  im- 
posed great  confidence  in  him.  Id.  Account 
will  be  surcharged  with  loss  resulting  from 
defect  In  title  to  realty  taken  in  payment 
of  debt,  particularly  where  he  could  have 
collected  claim  in  cash.  In  re  Northrup's 
Will,    92   App.   Div.    5,   87   N.   T.    S.    318. 

59.  Calnan  v.  Savidge  [Kan.]  75  P.  1010. 
Will  be  charged  with  value  of  timber  which 
will  gave  him  no  authority  to  cut.  Finley's 
Ex'rs  v.  Pearson,  26  Ky.  D.  R.  766,  76  S.  W. 
374. 
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for  the  value  of  assets  which  he  negligently  fails  to  collect/"  and'  for  failure  to 
collect  rents  from  persons  occupying  premises  belonging  to  the  estate.*^  He  is 
not  entitled  to  credit  for  the  amount  paid  on  illegal  claims/^  claims  not  properly 
proven/'  or  claims  barred  by  the  statute/*  or  for  payments  of  income  made  to 
persons  not  entitled  thereto."'  The  fact  that  valid  claims  against  the  estate  were 
not  filed  as  required  by  law  is  not  in  itself  sufficient  ground  for  refusing  him 
credit  for  sums  paid  thereon.""  He  is  chargeable  with  the  whole  amount  of  losses 
resulting  from  unwarranted  iuvestments  of  the  funds  of  the  estate/"  but  not  with 
losses  resulting  from  investments  in  regard  to  which  the  will  gives  him  a  dis- 
cretionary power,  in  the  absence  of  a  showing  of  bad  faith,  dishonesty,  or  culpable 
negligence."  He  may  also  be  charged  with  costs  incurred  by  reason  of  his  failure 
to  perform  a  duty  required  of  him."' 

The  representative  is  not  chargeable,  in  his  account  as  such,  with  rents  of 
realty  which  he  holds  as  trustee  for  the  beneficiaries  under  the  will.^"  An  actual 
appropriation  or  transfer  to  a  trustee  by  an  executor  of  funds  which  are  to  be  a 
part  of  the  trust  fund,  with  a  rendering  of  a  probate  account  containing  a  state- 
ment of  such  fact,  and  the  final  allowance  of  that  account  in  court,  works  a  dis- 
charge of  the  executor's  liability  as  such,'*  but  the  fact  that  executors  transfer 
securities  in  which  they  have  invested  funds  of  the  estate  to  a  testamentary  trustee. 


60.  Executors  held  guilty  of  gross  negli- 
gence in  failing  to  collect  note  given  by 
Tvife  of  one  of  them.  Hallway  v.  Eckler 
[Mo.    App.]    80    S.    "W.    46. 

81.  Grandchildren  of  the  de  cujus  who 
are  not  called  to  the  inheritance  of  their 
grandfather's  succession,  their  father  being 
alive.  Succession  of  Conery,  111  La.  113,  35 
So.  479.  Evidence  insufficient  to  show  negli- 
gence of  executors  in  failing  to  rent  prop- 
erty so  as  to  render  them  liable  for  reason- 
able rentals.  Owens  v.  Owens'  :fistate  [Miss.] 
37  So.  149.  Liable  for  loss  resulting  from 
negligence  in  failing  to  collect  notes  which 
could  have  been  collected  by  exercise  of  rea- 
sonable diligence.  Brown's  Ex'r  v.  Dunn's  Es- 
tate,  75  Vt.  264,  55  A.  364. 

62.  See  ante,  §  6A. 

63.  See  ante,  §  6B.  An  administrator  of 
his  wife's  estate  should  not  be  credited  with 
a  claim  alleged  to  be  due  him  under  an 
agreement  between  them,  when  all  testimony 
in  regard  to  such  agreement  consisted  of 
communications  between  them,  which  were 
inadmissible  in  evidence.  Jones  v.  Probate 
Court   of  Bast  Greenwich   [R.   L]   55   A.   881. 

64.  See   ante,   §   6A. 

65.  For  payments  made  to  a  legatee  after 
notice  that  he  has  assigned  income  to  se- 
cure advances  made  to  him,  where  it  is  in- 
sufHcient  to  satisfy  the  debt  so  secured. 
Stewart  v.  Fallon  [N.  J.  Eq.]  58  A.  96. 

66.  Notes  which  were  conceded  to  be  valid 
claims  against  estate.  In  re  Pennock's  Es- 
tate,   122  Iowa,   622,   98  N.   W.   480. 

S7.  Expenditure  of  $80,000,  in  advancing 
money  to  purchasers  of  lots  costing  $11,000, 
for  purpose  of  enabling  them  to  build  houses 
thereon  the  advances  being  secured  by  mort- 
gages, resulting  in  loss  of  over  half  such 
sum  held  unwarranted.  Brtgham  v.  Morgan, 
185  Mass.  27,  69  N.  B.  418.  Entitled  to 
credit  for  the  value  of  the  property  actually 
turned  over  by  him  to  the  trustee.  Id.  In- 
vestment  in  land  company  on  promise  that 
the  company  would  issue  bond  for  the  money, 
without  taking  a  mortgage  or  other  security 
therefor     held    unwarranted.      Id.      Evidence 


that  they  were  such  investments  as  men  of 
prudence  and  intelligence  were  making  at 
the  time,  inadmissible.  Id.  Investments  not 
.iustifled  by  evidence  that  testator  had  told 
one  executor  that  such  investments  were  to 
be  made  and  that  the  other  executor  under- 
stood the  scheme,  in  view  of  the  provisions 
of  the  will.  Id.  Executors  held  guilty  of 
maladministration  and  bad  faith  in  making 
false  reports  as  to  investments.  Id.  Charge- 
able only  with  the  loss  actually  sustained. 
In  re  Rowe,  42  Misc.  172,  86  N.  T.  S.  253. 
An  executor  and  testamentary  trustee  Is  not 
liable  for  more  than  the  actual  Interest  re- 
ceived for  a  loan  of  the  trust  funds-  to  A 
corporation  of  which  he  was  a  stockholder, 
it  appearing  that  he  acted  honestly  and  in 
good  faith  and  that  the  transaction  was 
beneficial  to  the  estate.  Id.  The  act  of  an 
executor  in  collecting  bonds  and  mortgages 
and  reinvesting  the  proceeds  when  the  will 
gives  him  no  authority  to  do  so  but  be- 
queathes them  to  testamentary  trustees, 
amounts  in  law  to  a  conversion  thereof,  and 
renders  him  liable  to  account  for  the  value 
of  the  original  assets  to  the  trustees  in 
cash.  Where  he  has  acted  in  good  faith  and 
has  taken  new  securities  in  name  of  testa- 
trix, the  decree  should  require  trustees  to 
vest  title  thereto  in  him.  In  re  Ryer,  94 
App.   Div.    449,    88   N.   T.    S.    52. 

68.  In  re  Hunt's  Estate,  41  Miso.  72,  83 
N.   T.  S.   652. 

69.  Trial  court  may  adjudge  costs  against 
administrator  in  action  by  heirs  to  compel 
him  to  account,  but  not  costs  which  may 
accrue  in  future  in  appellate  courts  in  an- 
ticipation of  appeal.  Order  assessing  costs 
against  heirs  held  final  [Batt's  Ann.  Civ.  St. 
art.  2251].  Thomaa  v.  Hawpe  [Tex.  Civ. 
App.]  80  S.  W.  129. 

70.  Rents  collected  before  sale  of  land 
directed  by  will  to  be  sold  and  proceeds 
divided.  Jones  v.  Probate  Court  [R.  I.]  55 
A.   881. 

71.  Accounts  reopened  held  not  to  have 
such  effect.  Brigham  v.  Morgan,  186  Mass. 
27,   69  N.  B.    418. 
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who  agreed  when  the  investment  was  made  to  receive  them  at  the  value  of  the 
investment  and  gave  his  receipt  at  such  value,  does  not  relieve  them  from  liability 
for  losses  resulting  from  such  investment,  it  appearing  that  both  they  and  he 
acted  in  bad  faith.'^  This .  rule  applies  where  the  same  person  acts  in  both 
capacities." 

He  is. not  chargeable  with  losses  which  he  could  not  have  prevented  by  the 
exercise  of  due  diligence  and  vigilance,^*  as  those  resulting  from  the  depreciation 
of  securities  or  other  assets,"  nor  with  the  value  of  uncollectible  assets,'"  nor 
with  expenditures  which  the  wUl  directs  him  to  make.'''  Where  the  same  persons 
are  both  executors  and  trustees  it  is  suflScient  for  them,  in  an  action  for  the  set- 
tlement of  the  estate,  to  show  that  they  applied  the  estate  as  directed  by  the  will, 
though  some  of  their  acts  in  so  doing  may  not  have  been  executorial.'*  The  repre- 
sentative is  entitled  to  credit  for  the  amount  expended  by  him  in  payment  of  a  mort- 
gage under  order  of  court,  and  in  accordance  with  the  terms  of  the  will."  He  is  not 
liable  for  money  expended  by  him  in  good  faith  in  the  purchase  of  necessaries 
for  the  support  of  decedent's  helpless  minor  children,  where  they  have  no  guard- 
ian and  the  expenditures  are  such  as  a  guardian  would  have  made."*  An  execu- 
tor is  not  entitled  to  credit  for  sums  paid  by  him  to  defray  the  expenses  of  his 
wife,  who  is  residuary  legatee,  incurred  on  a  trip,'^  nor  for  taxes  paid  on  her 
land.'*     Taxes  should  ordinarily  be  allowed  in  the  probate  court.*^ 

Personal  dealings  by  an  executor  or  administrator  with  the  property  of  the 
estate  are  prohibited.'*  The  rule  applies  to  a  surviving  partner  who  is  also  ad- 
ministrator of  the  estate  of  a  deceased  partner,'"  but  does  not  forbid  him  from 
dealing  individually  with  an  ancillary  administrator  appointed  in  another  state.'" 
An  executor  or  administrator  cannot  purchase  property  at  his  own  sale  either  per- 
sonally or  through  third  parties."     Such  sale  is  voidable  at  the  option  of  the 


72.  Brigham  v.  Morgan,  185  Mass.  27,  69 
N.  E.  418.  Where  the  executor  Is  guilty  of 
maladministration  by  investing  the  funds 
of  the  estate  in  improper  securities,  and  such 
securities  are  Improperly  received  from  him 
by  the  testamentary  trustee  and  unwarrant- 
ably placed  in  the  trust  fund  both  the  ex- 
ecutor and  the  trustee  are  answerable  for 
losses  resulting  therefrom.  Trustee  re- 
ceived mortgages  not  worth  amount  invest- 
ed in  them.  In  pursuance  of  understanding 
with  executors,  and  Inventoried  them  iat  face 
value  and  carried  them  through  several  ac- 
counts at  such  value.     Id. 

73.  Brigham  v.  Morgan,  185  Mass.  27,  69 
N.    B.    418. 

74.  Van  Winkle  v.  Blackford,  54  W.  Va. 
621,   46   S.   B.    589. 

75.  Due  to  panic.  Van  Winkle  v.  Black- 
ford, 54  W.  Va.  621,  46  S.  B.  589.  Should 
not  be  charged  with  the  difference  between 
the  face  value  of  a  mortgage,  at  which  it 
was  inventoried,  and  the  amount  actually 
realized  therefrom.  Horton  v.  Howell  [N. 
J.  Eq.]   56  A.  702. 

76.  Must  make  reasonable  showing  that 
they  are  uncollectible.  Hallway  v.  Eckler 
[Mo.    App.]    80    S.    W.    46. 

77.  Where  the  will  expressed  testator's 
desire  that  a  comfortable  dwelling  house 
be  provided  for  his  family  and  authorized 
the  executors  to  sell  a  part  of  the  realty 
for  that  and  other  purposes,  and  they  did 
not  sell  it  but  used  a  part  of  the  personalty, 
which  was  to  go  to  the  same  persons  as 
the  realty,  Instead,  testator's  children  could 
not    require    them    to    repay   the   amount   so 


expended.  Pinley's  Bx'rs  v.  Pearson,  25  Ky. 
L.  R.  766,  76  S.  W.  374.  Where  executors 
were  directed  to  place  the  proceeds  of  tes- 
tator's personalty  at  interest  and  use  the 
proceeds  for  the  education  of  his  minor 
children,  they  should  be  credited  on  settle- 
ment of  the  estate  with  bills  paid  for  the 
tuition  of  the  children  amounting  to  less 
than  the  interest  charged  to  them  on  the 
personalty.     Id. 

78.  Finley's  Bx'rs  v.  Pearson,  25  Ky.  L 
R.    766,    76   S.    W.    374. 

70.  Mortgagee  did  not  prove  claim.  Will 
directed  that  all  debts  were  to  be  paid  from 
personalty.  In  re  Patrick's  Estate  [Neb] 
100  N.  W.  939. 

80.  Calnan   v.   Savidge   [Kan  J    75   P.   1010. 

81,  82.  Bean  v.  Bean,  135  N.  C.  92,  47  S. 
B.    232. 

83.  Minn.  Laws  1895,  c.  97.  p.  221.  Ap- 
peal of  McAlplne  [Minn.]  100  N.  W.  233. 

84.  Kelly  v.  Pratt,  41  Misc.  31,  83  N.  T.  S. 
636.  The  estate  of  an  administrator,  who 
has  transferred  to  himself  stock  belonging 
to  the  estate  of  his  decedent,  should  be  char- 
ged with  dividends  received  on  it  after  his 
death  as  of  the  date  of  their  receipt,  so  as 
to  carry  interest.  Walworth's  Estate  v.  Bar- 
tholomew's Estate    [Vt.]    56   A.    101. 

85.  86.     Egan  v.  Wirth    [R.  I.]   58  A.   987. 
87.     Cannot  purchase  individually  what  ho 

sells  In  his  official  capacity,  or  purchase  In 
such  capacity  what  he  sells  Individually. 
Littell  V.  Hackley  [C.  C.  A.]  126  F.  309.  An 
administrator  who  permits  lands  of  the  es- 
tate to  be  sold  for  taxes,  though  he  has  suf- 
ficient personalty  in  his  hands  to  pay  them, 
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heir,**  who  may  either  ratify  it*°  or,  within  a  reasonable  time/"  bring  an  equitable 
action  to  set  it  aside.*^  The  fact  tiiat  the  representative  acts  honestly  and  with- 
■out  actnal  frand  is  immaterial."^  An  executor  may  purchase  from  a  legatee  a 
specific  legacy  of  stock  given  her  by  the  will  of  his  testator.'^  He  is  guilty  of  no 
wrong  in  inducing  a  company  to  purchase  a  plant  owned  by  a  corporation  in 
which  the  estate  owned  stock,  though  he  personally  took  stock  in  the  purchasing 
corporation,  which  he  afterwards  sold  at  a  reasonable  profit,  the  transaction  being 
in  good  faith  and  for  the  best  interests  of  the  estate;'*  nor  in  purchasing  a  note 
due  the  estate  when  it  was  in  need  of  money  and  the  collateral  securing  it  was  of 
less  value  than  the  amount  due  thereon;"*  nor,  with  others,  in  purchasing  stock 
in  a  corporation  in  which  the  estate  was  interested,  and  in  giving  a  bond  in  which 
the  corporation  was  principal  and  they  were  sureties,  conditioned  to  save  the  seller 
harmless  under  the  laws  of  the  corporation's  domicile.** 

Annual  accountings  by  the  representative  do  not  preclude  inquiry  into  losses 
resulting  from  his  negligence,"'  nor  can  the  probate  court  relieve  him  from  lia- 
bility for  funds  of  the  estate  by  ex  parte  orders  directing  their  disposition."' 

The  persons  solely  interested  in  the  estate  may  release  the  representative  from 
a  liability  to  account  or  from  any  liability  owed  solely  to  themselves,""  and  may 


and  takes  from  the  city  In  his  own  name  an 
assignment  of  the  tax  lease,  Is  guilty  of  an 
actual  fraud.  Under  Code  Civ.  Proo.  §  382, 
subd.  5,  descendants  of  nonresident  aliens 
entitled  to  Inherit  such  lands  have  six  years 
from  discovery  of  fraud  in  which  to  bring 
action  for  recovery  of  land.  Kelly  v.  Pratt, 
41  Misc.  31,  83  N.  T.  S.  636.  An  executor 
who  forecloses  a  mortg-age  belonging  to  the 
estate  and  bids  in  the  property  for  the 
amount  of  the  debt  takes  title  in  his  repre- 
sentative, and  not  in  his  Individual,  ca- 
pacity. Evidence,  Independent  of  above  rule, 
held  to  show  that  he  actually  purchased  as 
executor.  Aulbaoh's  Ex'r  v.  Head,  25  Ky. 
L.  R.  1130,  77  S.  W.  204.  Administrator  fur- 
nished money  to  son  who  purchased  prop- 
erty at  less  than  its  value,  and  then  trans- 
ferred it  to  his  mother,  who  later  trans- 
ferred it  to  administrator.  Miller  v.  Rich, 
204  111.  444,  68  N.  B.  488.  Deed  does  not 
give  color  of  title  in  good  faith..  Id.  Will 
be  regarded  as  a  trustee,  and  as  such  is 
entitled  to  have  an  account  stated  in  which 
he  should  be  charged  with  the  rents  and 
profits  received  from  the  property,  and  cred- 
ited with  moneys  paid  out  In  discharge  of 
valid  debts  against  the  estate  and  for  taxes, 
and  such  improvements  as  have  substantially 
benefited   the   estate.     Id. 

88.  GrifHn  v.  Stephens,  119  Ga.  138,  46  S. 
B  66.  Where  the  arrangements  for  the  pur- 
chase of  a  part  of  the  estate  by  the  ex- 
ecutor individually  are  made  by  the  bene- 
ficiaries, and  they  voluntarily  execute  con- 
veyances therefor,  the  sale  is  at  most  void- 
able.    Littell  V.   Haokley   [C.    C.   A.]    126    F. 

309. 

89.  Evidence  held  to  show  ratification  by 
heir'  who  received  and  retained  her  share 
of  purchase  price.  Heir's  husband  could  not 
testify   as   to   whether  she   Intended   to   rat 

early   v.    Moore,    119   Ga.   92,    45    °     ^ 


ify. 


S.    E. 
reasonable 


998  Where  proceeds  exceed 
value  of  the  land,  sale  may  be  ratified  by 
acquiescence.  Rights  of  widow  and  heirs 
barred  by  statute  of  limitations.  Mason  v. 
Odum,   210   111.    471,    71   N.  E.    386.  ■ 

90.     Should    ordinarily   be  brought   within 


seven  years  of  date  of  sale  unless  heir  un- 
der disability,  and  then  within  seven  years 
from  removal  of  disability.  Election  held 
not  made  within  reasonable  time  and  peti- 
tion properly  dismissed  on  demurrer.  Grif- 
fin V.  Stephens,  119  Ga.  418,  46  S.  E.  66.  If 
attacked  within  a  reasonable  time,  it  will 
be  set  aside  upon  proof  that  the  executor 
has  fraudulently  used  his  position  of  trust 
and  confidence  to  take  "undue  advantage  of 
the  beneficiaries  by  securing  the  property  at 
less  than  It  was  fairly  worth.  Sale  of  prop- 
erty to  executor  In  individual  capacity  with 
consent  of  sole  legatee,  and  which  was  not 
attacked  for  twelve  years  held  fair  and  bind- 
ing. Llttell  V.  Hackley  [C.  C.  A.]  126  P.  309, 
91,  9a.  Miller  v.  Rich,  204  111.  444,  68  N. 
E.   488. 

93.  Evidence  held  not  to  show  fraud. 
O'Nelle   V.    Ternes,    32   Wash.    538,    73    P.    692. 

94,  95,  96.  Houghteling  v.  Stockbridge 
[Mich.]   99  N.  W.  759. 

97.  Cheever  v.  Ellis  [Mich.]  96  N.  W.  1067. 

98.  Would  show  his  good  faith  but  are 
not  even  evidence  of  validity  or  legality  of 
payment.  In  re  Bell's  Estate,  142  Cal.  97, 
75   P.   679. 

99.  Tllllnghaat  v.  Brown  University  [R. 
I.]  55  A.  758.  An  agreement  whereby  residu- 
ary legatees  released  the  surviving  executors 
from  all  liability  to  the  estate  except  what- 
ever claim  there  might  be,  if  any,  against 
them  on  account  of  any  loss  that  might 
come  on  a  claim  against  the  estate  of  their 
deceased  co-executor,  who  was  largely  in- 
debted to  the  estate  at  his  death,  held  to  have 
discharged  the  surviving  executors  from 
liability  for  the  deceased  executor's  defalca- 
tion, except  for  the  balance  remaining  un- 
paid on  final  settlement  of  his  estate,  and 
hence  no  action  could  be  maintained  against 
them  to  recover  such  sum  until  such  settle- 
ment. Id.  The  fact  that  the  final  account 
of  an  executor,  which  was  accompanied  by 
an  affidavit  signed  by  the  sole  legatee  show- 
ing a  complete  settlement  of  the  estate  and 
reciting  a  discharge  of  the  executor  by  the 
legatee,  and  was  indorsed  with  a  release  by 
the    legatee,    was    not    filed,    is    immaterial. 
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contract  with  him  in  regard  to  his  compensation  and  the  manner  in  which  the 
property  shall  be  managed  f  but  an  agreement  by  an  executor  with  a  beneficiary 
to  resign  for  a  consideration  is  contrary  to  public  policy  and  void." 

As  a  general  rule  executors  and  administrators  are  amenable  for  their  execu- 
torial acts  only  to  the  proper  tribunals  of  the  state  in  which  they  are  appointed,' 
but  an  executor  who  has  been  appointed,  qualified,  and  received  assets  in  a  for- 
eign state  which  he  brings  into  another  state,  may  be  sued  and  compelled  to 
account  in  the  latter  state,  though  he  has  never  qualified  or  received  assets  there.* 
The  nature  and  extent  of  his  rights  in  such  case  must  be  determined  by  the  laws 
of  the  state  in  which  he  received  his  appointment." 

Prescription  cannot  run  in  favor  of  the  executor  against  the  estate  he  rep- 
resents." 

Executors  de  son  tort. — At  common  law  an  executor  de  son  tort  was  liable 
to  the  extent  of  the  assets  which  he  had  received,''  and  could  be  sued  by  the  rep- 
resentative, creditors,  legatees,  or,  if  all  the  debts  had  been  paid,  by  a  distributee.^ ' 
By  statute  in  some  states  one  who  officiously  intermeddles  with  the  property  of 
a  decedent  is  responsible  only  to  his  legal  representative  for  the  value  of  all  prop- 
erty taken  or  removed  and  for  all  injury  caused  by  his  interference  therewith." 

He  is  subject  to  all  the  liabilities  of  an  ordinary  representative  without  being 
entitled  to  any  of  his  privileges,^"  and  is  bound  to  exercise  the  same  diligence  in 
the  collection  of  assets  as  if  he  were  the  regularly  appointed  administrator,^^  and 
to  hold  and  account  for  the  estate  in  the  proportions  fixed  by  statute.^''  The  fact 
that  he  acts  honestly  and  in  good  faith  in  attempting  to  distribute  it  in  a  different 
manner  is  immaterial.^^  He  may  prove,  in  mitigation  of  damages,  payments 
made  by  him  in  the  rightful  course  of  administration.^*    By  statute  in  some 


Littell  V.  Hackley  [C.  C.  A.]  126  F.  309. 
Evidence  held  to  show  that  an  executor  fully- 
accounted  for  all  the  property  of  decedent 
which  came  into  his  hands.  Id.  The  as- 
sent by  beneficiaries  to  the  allowance  of 
the  accounts, of  an  executor  does  not  relieve 
him  from  liability  for  loss  resulting-  from 
unwarranted  investments  stated  therein, 
when  such  assent  is  due  to  fraud  and  false 
representations.  Representations  that  money 
had  been  received  for  sale  of  land  and  that 
Interest  on  mortgages  given  to  secure  pur- 
chase money  and  advancements  had  been 
paid.  Willfully  untrue  as  to  one  executor 
and  fraud  in  law  as  to  other,  he  having 
stated  in  hfs  report  that  facts  were  true  of 
his  own  knowledge  when  he  did  not  know 
that  they  were  true.  Brigham  v.  Morgan, 
185  Mass.  27,  69  N.  E.  418.  Where  an  exec- 
utor or  administrator  acts  in  good  faith 
and  with  ordinary  care  and  prudence  for  the 
benefit  of  the  estate,  beneficiaries,  who  con- 
sent thereto,  cannot  charge  him  with  loss- 
es resulting  from  a  deviation  from  the  strict 
line  of  his  duty.  Is  accountable  for  losses 
resulting  to  a  beneficiary  who  did  not  con- 
sent to  continuing  speculative  accounts. 
Matthews  v.  Sheehan,  76  Conn.  654,  57  A. 
694. 

1.  Where  the  husband  Is  the  sole  heir  of 
his  wife  and  there  are  no  debts,  a  contract 
between  him  and  the  plaintiff  that  the  lat- 
ter should  be  appointed  and  act  as  admin- 
istrator for  a  fixed  compensation,  but  that 
his  duties  should  be  formal  only  and  that 
he  should  not  Interfere  with  the  manage., 
ment  of  the  property,  is  valid.  In  re  Field's 
Estate.    33   Wash.    63,    73   P.    768. 


2.  Notes  given  as  consideration  unenforce- 
able. Currier  v.  Clark  [Colo.  App.]  75  P. 
927. 

3.  Falke  v.   Terry    [Colo.]    75   P.   425. 

4.  It  must  be  shown  that  he  has  brought 
assets  from  such  foreign  state.  Evidence 
insufl][eient.  Palke  v.  Terry  [Colo.]  75  P. 
425. 

5.  Court  can  direct  that  assets  be  prop- 
erly safeguarded  or  disposed  of  as  the  will 
provides  or  the  laws  of  the  foreign  state 
require.  Cannot  give  a  money  judgment  to 
legatee  for  legacy  to  which  he  is  not  entitled 
under  the  will,  or  adjudicate  title  to  realty 
in  foreign  state.  Falke  v.  Terry  [Colo.]  75 
P.    425. 

e.  Limitation  of  one  year  does  not  apply 
to  penalty  for  failure  to  deposit  funds.  In 
re  Dimmiek's  Estate,  111  La.   655,   35  So.  801. 

7.  Slate  V.  Henkle  [Or.]  78  P.  325.  For 
definition  of  executor  de  son  tort,  see  ante, 
5   1. 

8.  Slate  V.  Henkle  [Or.]  78  P.  325. 

9.  B.  &  C.  Comp.  5  385.  Slate  V.  Henkle 
[Or.]    78   P.    325. 

10.  One  appointed  under  void  letters. 
Slate  V.  Henkle   [Or.]   78  P.  325. 

11.  Liable  for  negligence  in  collection  of 
note.  Rohn  v.  Rohn,  204  111.  184,  68  N.  E. 
369. 

la.  Father  taking  possession  of  son's  es- 
tate under  previous  arrangement  with  him 
for  purpose  of  avoiding  administration. 
Rohn  V.  Rohn,  204  111.  184,   68  N.  E.  369. 

13.  Rohn  V.  Rohn,  204  111.  184,  68  N.  B. 
369. 

14.  Administrator  appointed  under  void 
order  who  is  interested  in  estate  may  set  oft 
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states  he  is  liable  to  the  creditors,  heirs,  or  legatees  for  double  the  value  of  the 
property  taken  or  converted  by  Mm,  where  the  estate  has  no  legal  representa- 
tive.*" He  may  be  sued  specifically  as  executor  de  son  tort  and  judgment  may  be 
entered  against  him  as  such,**  and  it  is  not  necessary  to  allege  that  there  are  no 
debts  and  no  necessity  for  administration.*''  In  some  states  an  executor  de  son 
tort  cannot  be  called  to  accoimt  in  the  probate  court." 

(§9)  B.  Representative  as  creditor  or  debtor}^ — The  individual  claim  of 
an  executor  or  administrator  against  the  estate  must  be  presented  for  allowance^" 
and  established  by  legal  evidence  in  the  same  manner  as  those  of  other  claimants.''* 
He  will  be  held  to  strict  proof^^  and  his  claim  will  be  carefully  scrutinized.^' 
The  same  is  true  in  regard  to  the  claim  of  his  attorney.^* 

An  executor  is  properly  chargeable  with  any  just  debt  which  the  testator 
had  against  him,  and  is  liable  for  the  same  as  so  much  money  in  his  hands  at  the 
time  the  same  becomes  due.'"'  It  has  been  held,  however,  that  this  rule  does  not 
apply  if  he  was  at  all  times,  from  and  after  his  qualification,  insolvent.^' 

(§9)  G.  Interest  on  property  or  funds." — ^An  executor  or  administrator 
who  is  guilty  of  bad  faith  in  making  investments,"'  or  is  guilty  of  negligence  in 


such  payments  in  action  against  him  by 
rightful  administrator,  and  hence  not  en- 
titled to  equitable  relief.  Slate  v.  Henkle 
[Or.]    78   P.    325. 

15.  Ga,  Civ.  Code  1895,  9  3S10.  Allen  v. 
Hurst    [Ga.]    48   S.   B.   341. 

16.  Allen  v.  Hurst  [Ga.]  48  S.  B.  341.  Un- 
der the  old  practice,  he  was  charged  general- 
ly as  executor.     Id. 

17.  Must  allege  that  there  is  no  legal 
representative.  Allen  v.  Horst  [Ga.]  48  S. 
B.    341. 

IS.  Under  the  New  Hampshire  statutes  no 
person  can  be  considered  as  having  the  trust 
of  a  decedent's  estate  until  he  has  given 
bond  [Pub.  St.  1901,  c.  188,  §  12].  Davis  v. 
Davia,  72  N.  H.  326,  BC  A.  747.  Hence  the 
proba,te  court  has  no  jurisdiction  to  con- 
sider or  allow  any  administration  accounts 
presented  by  one  to  whom  letters  have  is- 
sued, but  who  has  not  given  bond,  nor  to 
require  him  to  account  for  property  of  dece- 
dent lost  through  his  negligence.  Is  liable 
for  double  the  value  of  the  property  Inter- 
meddled with  [Pub.  St.  1901,  c.  188,  §  16]. 
Id. 

l*.     See  1   Curr.  I..   1116. 

20.  County  court  has  no  jurisdiction  to 
allow  it  otherwise,  and  hence  its  order  do- 
ing so  is  subject  to  a  writ  of  review.  Pe- 
tition for  writ  sufficient  [B.  &  C.  Comp.  § 
1167].  Farrow  v.  Nevin,  44  Or.  496,  75  P. 
711. 

21.  Evidence  insufficient  to  support  claim 
for  services.  In  re  Purnlss,  86  App.  Dlv.  96, 
83  N  T  S.  530.  Claim  on  firm  notes  lns^ffl- 
clently  proved.  In  re  Gill,  42  Misc.  457,  87 
N.  Y.  S.  252.  The  inventory,  account  cur- 
rent and  orders  for  the  distribution  of  as- 
nets  when  accompanied  by  the  petitions  upon 
which  they  are  based,  are  admissible  in  evi- 
dence In  an  action  by  the  administrator  to 
recover  on  such  claim.  The  fact  that  he 
made  distribution  without  objection  and 
thereby  reduced  the  assets  in  his  hands  be- 
low the  amount  necessary  to  pay  it  are  in- 
consistent with  the  existence  of  such  claim. 
Smythe's  Bstate  v.  Evans,  209  111.  376,  70 
N  B.  906.  Bill  for  an  Injunction  restrain- 
ing   proceedings    In    probate    court    to    de- 


termine whether  an  executor  was  liable  for 
money  borrowed  from  testatrix,  alleging  that 
indebtedness  was  discharged  by  her  but 
that  legatees  claimed  discharge  was  pro- 
cured by  undue  Influence,  held  demurrable, 
since  complainant  had  adequate  remedy  at 
law  in  probate  court  by  way  of  defense. 
Norwood  V.   Tyson  [Ala.]    36  So.   370. 

22.  In  re  Dimmlck's  Bstate,  111  La.  655, 
35  So.  801. 

23.  Evidence  must  be  very  satisfactory. 
In  re  Purnlss,  86  App.  Dlv.  96,  83  N.  T.  S. 
530. 

24.  Has  no  right  to  retain  money  belong- 
ing to  the  estate  to  satisfy  a  debt  alleged  to 
be  due  him  from  decedent,  but  must  file 
claim.     In  re  Thresher  [Mont.]   73  P.  1109. 

25.  Must  distribute  It  as  part  of  assets 
and  may  be  punished  for  contempt  for  fail- 
ure to  obey  order  directing  him  to  do  so 
[Code  Civ.  Prbc.  §  2714].  In  re  David's  Bs- 
tate, 44  Misc.  337,  89  N.  T.  S.  927;  Buckel  v. 
Smith's  Adm'r  [Ky.]  82  S.  W.  1001.  By  ac- 
cepting office  yields  all  controversy  as  to  the 
debt  and  treats  it  as  an  asset  of  the  estate. 
Bassett  v.  Fidelity  &  Deposit  Co..  184  Mass. 
210,  68  N.  B.  205.  Administrator  charged 
with  amount  of  money  of  his  own  received 
during:  course  of  administration  which  he 
could  have  applied  on  debt  which  he  owed 
estate,  the  evidence  being  insufficient  to 
show  indebtedness  to  his  wife  to  the  pay- 
ment of  which  he  claimed  to  have  applied 
part  of  It  [Cal.  Code  Civ.  Proc.  |  1615].  In 
re  Thomas'  Bstate,  140  Cal.  397,  73  P.  1059. 
Hill's  Ann.  Laws  Or.  1892,  §  1117.  United 
Brethren  First  Church  of  Eugene  v.  Akin 
[Or.]   77  P.  748. 

26.  Applies  if  he  was  solvent  part  of  the 
time.  In  re  David's  Estate,  44  Misc.  337,  89 
N.  Y.  S.  927.  Csntira,  Hill's  Ann.  Laws,  Or. 
1892,  §  1117.  United  Brethren  First  Church 
of  Eugene  v.  Akin  [Or.]  77  P.  748.  For  lia- 
bility of  sureties  In  such  oases,  see  post,  § 
9   G. 

27.  See  1  Curr.  L.  1116.  See,  also,  title 
Interest,  5  1,   2  Curr.  L.   547. 

Liability  of  executor  or  administrator  for 
interest  on  legacies  or  distributive  shares 
which  he  does  not  pay  over,  see  post,  §  12. 
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collecting^'  or  accotinting  for  funds  of  the  estate,  will  be  charged  with  interest 
thereon.'"  Where  he  mingles  tunis  of  the  estate  with  his  own,  he  will  be  charged 
with  interest  on  such  moneys  remaining  in  his  hands  uninvested.'^ 

The  amount  of  interest  to  be  charged  a  representative  who  borrows  the  money 
of  the  estate  depends  upon  whether  he  acts  in  good  or  bad  faith.''  Where  he  acts 
in  bad  faith,  the  highest  legal  rate  should  be  charged.'"  Otherwise  it  rests  in  the 
discretion  of  the  court  to  charge  a  less  rate  when  justice  can  be  done  thereby.'* 

Where  a  balance  for  any  year  appears  against  a  representative  who  is  in  no 
sense  at  fault,  the  interest  thereon  stands  over  until  final  settlement,  or  until  suffi- 
cient disbursements  have  been  made  to  discharge  it  after  having  extinguished  the 
balance  of  principal  due.^"  But  when  the  debts  have  been  paid  or  there  has  been 
time  to  pay  them,  and  he  has  only  legacies  and  distributive  shares  to  deal  with, 
the  representative  is  treated  as  settled  with  in  respect  to  interest  on  the  principles 
governing  settlements  between  ordinary  debtors  and  creditors,  except  that  under 
peculiar  circumstances  he  may  become  chargeable  with  compound  interest.'"  The 
interest  on  a  balance  due  the  representative  for  any  year  is  carried  into  the  ac- 
count for  subsequent  years  except  when  by  so  doing  he  would  be  allowed  interest 
on  interest.'^ 

In  Louisiana,  the  statute  imposes  a  penalty  of  twenty  per  cent,  on  administra- 
tors who  withdraw  the  funds  of  the  estate  from  deposit  without  an  order  of  the 
court,"  or  who  fail  to  deposit  funds  received  by  them  in  a  chartered  bank  of  that 
state  allowing  interest  on  deposits."  The  statute  is  mandatory  and  the  penalty 
will  be  enforced  whether  loss  results  to  the  estate  therefrom  or  not.*"  It  can  be 
computed  only  on  funds  actually  received,*^  and  may  be  waived  by  the  parties  in 
interest.*^  The  sum  accruing  therefrom  must,  on  distribution  of  the  estate,  go 
to  the  heirs  on  whose  share  it  has  accrued.*'     The  penalty  cannot  be  barred  by 


as.  Six  per  cent  charged.  Brigham  v. 
Morgan,  185   Mass.   27,   69  N.  E.   418. 

29.  Balance  due  on  contract  for  sale  of 
land  not  collected  within  reasonable  time. 
In  re  Stanton,  84  N.  T.  S.  46.  Executors, 
without  excuse,  left  sum  in  hands  of  debtors 
for  15  years,  not  collecting  it  until  compelled 
to  do  so  in  proceedings  for  accounting.  Held 
not  chargeable  as  guardians.  Owens  v. 
Owens'  Estate  [Miss.]  37  So.  149. 

30.  Charged  with  interest  from  date  of 
testator's  death  on  funds  owed  by  him  to 
estate.  Bassett  v.  Fidelity  &  Deposit  Co., 
184  Mass.  210,  68  N.  B.  205.  Action  of  coun- 
ty court  in  charging  administrator  interest 
cannot  be  disturbed  by  circuit  court  on  writ 
of  review,  since  court  had  Jurisdiction  to  do 
so.  Farrow  v.  Nevln,  44  Or.  496,  75  P.  711. 
Account  of  personal  representative  of  de- 
ceased administrator  will  be  considered  set- 
tled as  of  the  date  of  his  death,  where  the 
delay  is  not  due  to  his  method  of  handling 
the  estate  or  chargeable  to  the  estate,  and 
his  estate  charged  with  simple  interest  only 
on  the  balance  in  his  hands  at  that  time. 
Walworth's  Estate  v.  Bartholomew's  Estate 
[Vt.]    56  A.   101. 

31.  Charged  4  per  cent  with  annual  rests, 
where  it  appears  that  he  acted  honestly  and 
in  good  faith.  In  re  Stanton,  84  N.  T.  S. 
46.  Where  he  loans  some  of  the  mingled 
funds  for  more  than  6  per  cent  interest,  he 
or  hia  estate  will  be  charged  with  annual 
interest  thereon.  Walworth's  Estate  v. 
Bnrtholonnew's  Estate    fVt.l    56   A.   101. 


sa.  An  executor  who  in  good  faith  bor- 
rows money  from  the  estate  on  notes  at  five 
per  cent  should  not  be  charged  with  six  per 
cent  Interest.  In  re  Downs,  39  Misc.  621  80 
N.    T.    S.    659. 

as.  In  re  Downs,  39  Misc.  621,  SO  N.  Y.  S. 
659.  Where  knowingly  does  so.  Evidence 
held  to  Justify  charging  interest.  Thomas  v. 
Hawpe    [Tex.   Civ.  App.]    80   S.  W.   129. 

34.  In  re  Downs,  39  Misc.  621,  80  N  Y. 
S.    659. 

35,  38,  37.  Van  Winkle  v.  Blackford,  54  W 
Va.  621,  46  S.  B.  689. 

38.  Will  be  imposed  for  technical  viola- 
tions [Civ.  Code,  art.  1150].  Succession  of 
Ccnery,  111  La.  113,  35  So.  479;  In  re  Dim- 
mick's  Estate,  111  La.  655,  35  So.  801. 

39.  Civ.  Code,  art.  1150.  In  re  Dimmick's 
Estate,   111  La.  655,   35  So.  801. 

40.  In  re  Dimmick's  Estate,  111  La.  655, 
35  So.  801.  Fact  that  he  acts  in  good  faith 
and  withdraws  fund  to  invest  It  for  benefit 
of  heir  and  later  redeposits  it  is  immaterial. 
Succession  of  Conery,  111  La.  113,  35  So.  479. 

41.  Cannot  be  imposed  on  amount  of  debt 
due  by  executor  Individually  which  is  not 
shown  to  have  been  actually  paid.  In  re 
Dimmick's  Estate,   111  La.   655,   35  So.   801. 

42.  Therefore  does  not  accrue  on  funds 
coming  to  executor  himself,  or  controlled  by 
him  as  tutor,  or  belonging  to  those  heirs 
who  have  consented  to  his  acts.  In  re  Dim- 
mick's Estate,   111  La.   655,   35   So.   801. 

43.  In  re  Dimmick's  Estate,  111  La.  655 
35  So.   801. 
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prescription,**  but  if  the  representative  has  been  derelict  in  this  respect  and  also 
in  respect  to  the  filing  of  annual  accounts,  only  one  penalty  may  be  imposed.*" 

(§  9)  D.  Allowances  for  expenses,  costs,  counsel  fees  and  funeral  expenses.*' 
— The  estate  must  bear  the  cost  of  its  administration*'  and  the  executor  or  ad- 
ministrator will  be  given  credit  for  necessary  expenditures  made  for  its  benefit,*^ 
including  expenses  of  necessary  litigation.**  What  are  necessary  expenditures 
depends  upon  the  circumstances  of  each  particular  case.""  They  should  be  gauged 
with  reasonable  reference  to  the  amount  involved,  in  order  to  preserve  the  trust 
fund  as  nearly  unimpaired  as  possible."^ 

He  will  be  reimbursed  for  expenditures  made  on  account  of  necessary  at- 
torney's fees.""    In  some  states,  the  same  result  is  accomplished  by  ordering  the 


44.  Limitation  of  one  yeat  doea  not  ap- 
ply. In  re  Dimmlok's  Estate,  111  La,  655,  35 
So.  801. 

45.  Is  In  nature  of  running  Interest  and 
hence  only  20  per  cent  can  be  imposed.  In 
re  Dimmlok's  Estate,  111  La.  655,  35  So.  801. 

4«.     See  1  Curr.  L.  1117. 

47.  Including  lien  of  attorney  for  services 
rendered  executor.  In  re  Crough's  Estate, 
84  N.  T.  S.  936.  The  reasonable  and  neces- 
sary expenses  of  administering  the  estate  Is 
a  charge  thereon  to  be  paid  before  distribu- 
tion can  be  had.  In  re  Hatch,  97  App.  Dlv. 
496,  90  N.  T.  S.  33.  Under  N.  T.  Code  Civ. 
Proc.  §  2793,  subd.  6,  providing  that,  after 
certain  designated  payments,  any  sum  found 
due  the  representative  on  a  Judicial  settle- 
ment of  his  account  shall  be  paid  out  of  the 
balance,  after  applying  thereon  the  pro- 
ceeds of  the  personalty.  Id.  They  may  be 
paid  from  the  balance  of  a  sum  received  on 
the  sale  of  realty  for  the  payment  of  debts. 
Fact  that  personalty  has  been  reduced  by 
expenses  of  litigation  so  that  It  was  Insuffi- 
cient to  pay  legacies  Is  no  reason  why  realty 
should  not  be  resorted  to  to  the  amount  of 
such  expenses.  Horton  v.  Howell  [N.  J.  Bq.] 
56  A.  702. 

48.  Facts  held  to  authorize  allowance  to 
administrator  for  services  rendered  by  brok- 
er In  sale  of  realty  belonging  to  estate.  In 
re  Willard's  Estate,  139  Cal.  501,  73  P.  240. 
"Win  be  allowed  necessary  expenses  [Cal. 
Code  Civ.  Proc.  §  1616].  In  re  Kruger's  Es- 
tate, 143  Cal.  141,  76  P.  891.  For  aU  just 
and  reasonable  expenses  Incurred  by  him  In 
behalf  of  the  estate  [Code  Civ.  Proc.  §  2730]. 
In  re  Pond's  Estate,  42  Misc.  166,  85  N.  T.  S. 
1080.  Allowance  to  husband  of  executrix 
for  protecting  and  oaring  for  property  until 
appointment  of  temporary  administrator  held 
proper.  In  re  Ogden's  Estate,  41  iVIisc.  158, 
83  N.  T.  S.  977.  Certain  allowances  made  for 
doctor's  services  to  deceased.  Id.  Item  for 
traveling  expenses  of  executor  held  properly 
disallowed.  Succession  of  Henderson  [La.] 
36  So.  904.  An  Independent  executor  has 
authority  to  Incur  reasonable  and  proper  ex- 
penses In  the  management  and  disposition  of 
the  estate  in  accordance  with  the  terms  of 
the  win.  Dyer  v.  Winston  [Tex.  Civ.  App.] 
77  S  W  227.  Expense  of  settling  disputed 
line  and  building  disputed  Une  fence  disal- 
lowed.    In  re  Stanton,   84  N.  Y.   S.   46 

49  An  administrator  recovering  for  the 
wrongful  death  of  his  intestate  for  benefit 
of  next  of  kin  under  Code  Civ.  Proc.  §  1903. 
Expenses  incurred  in  procuring  necessary 
medical  expert  testimony.  In  re  Snedeker, 
88  N    T.   S.    847.     Executor  not   allowed   ex- 


penses of  fruitless  and  unnecessary  litiga- 
tion, though  suits  were  brought  under  ad- 
vice of  counsel.  In  re  Stanton,  84  N.  T.  S. 
46.  The  reasonable  expenses  incurred  by 
the  executrix  in  contested  probate  proceed- 
ings are  chargeable  against  the  estate.  Not- 
withstanding fact  that  half  the  property  was 
given  to  the  executrix  personally  and  bal- 
ance was  not  disposed  of.  In  re  Ogden's 
Estate,  41  Misc.  158,  83  N.  T.  S.  977.  Where 
an  executor  defends  a  will  and  the  suit  re- 
sults in  a  verdict  upholding  the  will,  he 
should  be  allowed  counsel  fees,  without  re- 
gard to  the  fact  that  the  verdict  was  the 
result  of  a  compromise  between  the  parties 
in  interest.  Union  Sav.  Bank  &  T.  Co.  v. 
Smith,  4  Ohio  C.  C.  (N.  S.)  237.  For  costs 
in  probate  proceedings,  see  Wills,  §  4  L,  2 
Curr.  L.  2106.     Also,  §  5  G,  p.  2160. 

50.     In   re  Willard's   Estate,    139    Cal.    501, 
73  P.   240. 

61.  In  re   Sawyer's  Estate    [Iowa]    100  N. 
W.   484. 

62.  In  re  Ogden's  Estate,  41  Misc.  158,  83 
N.  T.  S.  977.  One  who  was  named  as  execu- 
tor in  a  will,  and  after  the  rejection  of  said 
will  was  appointed  administrator  of  the  es- 
tate, held  entitled  after  full  distribution  of 
the  assets  of  the  estate,  to  maintain  an  ac- 
tion against  persons  entitled  to  a  share 
therein,  for  attorney's  fees  incurred  by  him 
in  an  attempt  to  prove  such  will,  he  not 
having  been  reimljursed  before  distribution 
because  of  certain  adverse  decisions  not  In- 
volving the  merits  of  his  claim.  Held 
further,  that  he  was  entitled  to  a  Hen  on 
certain  bonds  of  the  estate  deposited  by 
the  heirs  as  security  for  the  payment  of  the 
claim  if  found  valid.  Blair  v.  Blair,  42  Misc. 
79,  85  N.  Y.  S.  722.  Will  be  allowed  for  at- 
torney's fees  for  discovering  assets  un- 
known to  heirs  and  in  procuring  appoint- 
ment of  administratrix.  Administratrix  not 
entitled  to  recover  expenses  of  litigation  be- 
tween her  and  attorney  as  to  the  amount  of 
his  fees  growing  out  of  a  contract  made  by 
her  with  him  before  her  appointment.  In 
re  Pond's  Estate,  42  Misc.  165,  85  N.  Y.  S. 
1080.  He  is  only  entitled  to  recover  such 
sum  for  counsel  fees  as  was  reasonably 
necessary.  Not  necessarily  the  reasonable 
value  of  services  of  counsel  employed.  Al- 
lowance held  excessive.  In  re  Sawyer's  Es- 
tate [Iowa]  100  N.  W.  484.  Fees  allowed  at- 
torneys held  excessive.  Blckel  v.  Bickel,  25 
Ky.  L.  R.  1945,  79  S.  W.  215.  Evidence  held 
to  authorize  allowance  of  $500  to  curator's 
attorney.  Root  v.  Green  [Ky.]  81  S.  W. 
243.  Fees  of  attorneys  held  improperly  re- 
duced,    there     being     no     objection     to    the 
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amount  of  the  fee  to  be  paid  directly  to  the  attorney."*  In  determining  what  is 
a  reasonable  attorney's  fee,  the  court  should  take  into  consideration  the  amount 
of  the  estate,  the  character  of  the  services  rendered,  and  the  amount  of  work 
done."*  He  will  not  be  allowed  attorney's  fees  for  services  which  he  should  have 
performed  personally,'"'  for  services  rendered  to  the  heirs,  creditors,  devisees"'  or 
adverse  parties,'"'  nor  for  services  in  relation  to  realty  in  regard  to  which  he  had 
no  duties  to  perform,'*  nor  in  some  states,  for  services  in  procuring  letters  of 
administration. °®  An  administrator  appointed  under  a  void  order  will  not  be 
reimbursed  for  attorney's  fees  paid  by  him  unless  the  services  were  rendered  in 
preserving  the  estate."" 

Attorney's  fees  for  services  of  benefit  to  two  estates  should  be  divided  between 
them."^  A  temporary  administrator  is  not  entitled  to  an  allowance  for  the  fees  of 
an  attorney  representing  him  on  appeal  of  the  heirs  from  an  order  fixing  his  compen- 
sation."" The  attorney  may  maintain  an  action  against  the  administrator  person- 
ally, as  for  money  had  and  received,  for  a  sum  allowed  him  by  the  county  court 
as  fees,  in  accordance  vrith  a  request  contained  in  the  final  account."' 

In  so  far  as  the  services  and  expenses  of  one's  administrators  in  settling  his 
accounts  as  administrator  of  another  estate  are  made  necessary  by  his  miscon- 
duct, the  loss  falls  on  his  estate;  in  so  far  as  they  are  not,  they  will  be  charged 
against  the  other  estate.'* 

Costs  and  expenses  incurred  by  one  appointed  administrator  of  the  estate 
of  a  living  person  are  not  a  charge  against  the  latter  or  his  estate."" 

A  special  administrator  is  not  entitled  to  an  allowance  for  the  amoimt  ex- 


amount  thereof  stated  In  the  account.  Suc- 
cession of  Henderson  [La.]  36  So.  904.  At- 
torneys are  entitled  to  an  allowance  for 
services  rendered  to  the  estate,  though  never 
employed  by  the  administrators  in  such  a 
manner  as  to  bind  them  personally,  where 
the  services  were  rendered  with  their  knowl- 
edge and  without  their  objection,  and  It 
was  expected  that  the  estate  would  pay  for 
such  services  as  were  beneficial  to  it.  Marx 
V.  McMorran   [Mich.]  99  N.  W.  396. 

53.  In  re  Officer's  Estate,  122  Iowa,  553,  98 
N.   "W.    314. 

54.  Clarke  v.  Garrison,  25  Ky.  L.  R.  1999, 
79  S.  W.  240.  The  allowance  to  he  made  for 
that  purpose  Is  largely  in  the  discretion  of 
the  court,  and  is  based  upon  the  services 
which  are  necessarily  and  properly  rendered 
to  the  executor  or  administrator  in  the  ad- 
ministration of  the  estate.  In  re  Straus' 
Estate  [Cal.]  77  P.  1122.  May  consider  the 
character  of  the  services  and  the  record  as 
well  as  the  opinions  of  witnesses.  Al- 
lowance held  too  small.  Callender's  Adm'r 
V.  Callender  [Ky.]  82  S.  "W.  372. 

55.  In  re  Pond's  Estate,  42  Misc.  165,  85 
N.  T.  S.  1080.  Attorney's  fees  paid  for  sim- 
ple and  nonprofessional  services,  which  a 
person  of  ordinary  business  ability  might 
have  performed.  In  re  Ogden's  Estate,  41 
Misc.  158,  83  N.  T.  S.  977. 

56.  Not  entitled  to  fees  from  estate  for 
services  rendered  widow  and  son  in  suit 
against  her  on  her  notes,  or  for  filing  claim 
against  estate  in  favor  of  son's  wife.  Al- 
lowance reduced.  Clarke  v.  Garrison,  25  Ky. 
L.  R.  1999,  79  S.  W.  340.  As  where  attorneys 
represent  creditors  and  act  solely  under  the 
employment  by  their  clients,  though  their 
services  benefited  estate.  Investigated  es- 
tate.   Induced   administrator   to   resign,   9,nd 


the  widow  and  heirs  to  waive  exemptions. 
In  re  Officer's  Estate,  122  Iowa,  553,  98  N. 
W.  314.  Not  allowed  for  services  by  at- 
torneys for  creditors,  who  render  services 
primarily  for  them  but  are  permitted  by  the 
order  of  the  court  to  use  the  name  of  the 
administrator  for  the  purpose  of  having  all 
parties  represented.  Allowed  to  appear  for 
administrator,  who  determined  not  to  de- 
fend claims,  which  were  finally  allowed.     Id. 

57.  In  re  Northup's  Will,  92  App.  Div.  6, 
87  N.  T.  S.  318. 

58.  Where  half  was  devised  to  her  per- 
sonally and  balance  was  undisposed  of,  and 
there  was  sufficient  personally  to  pay  debts 
and  expenses.  In  re  Ogden's  Estate,  41  Misc. 
158,  83  N.  T.  S.   977. 

59.  Bowman  v.  Bowman  [Nev.]   76  P.  634. 

60.  Slate  v.  Henkle  [Or.]  78  P.  325. 

61.  For  services  rendered  to  an  executor 
of  a  deceased  trustee,  who  is  also  a  sub- 
stituted trustee,  which  were  beneficial  to 
both  estates.  In  re  Rowe,  42  Misc.  172,  86 
N.  T.  S.  253. 

62.  Bell  V.  Goss  [Tex.  Civ.  App.]  76  S.  W. 
315. 

63.  She  may  counterclaim  for  balance  due 
on  note  of  plaintiff  held  by  her.  Vaughn  v. 
Walsh   [Wis.]   100  N.  W.   840. 

64.  Walworth's  Estate  v.  Bartholomew's 
Estate    [Vt.]  56  A.  101. 

65.  Administration  on  estate  of  one  pre- 
sumed to  be  dead.  N.  D.  Rev.  Codes  1899, 
§  6325,  subd.  2  invalid  when  applied  to 
estates  of  living  persons.  Costs  and  dis- 
bursements incurred  by  such  administrator, 
though  acting  in  good  faith,  are  not  a  charge 
against  the  person  whose  property  is  taken 
or  his  estate.  Clapp  v.  Houg,  12  N.  D.  600, 
98  N.  W.   710. 
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pended  by  him  in  procuring  a  revenue  stamp  for  his  bond,*'  or  for  expenses  in- 
curred by  him  in  doing  acts  beyond  his  authority.*^ 

The  administrator  or  executor  has  the  burden  of  proving  the  justice  and 
necessity  of  disbursements  made  by  him  to  cover  the  expenses  of  administration,"* 
and  persons  interested  may  show  that  the  services  for  which  an  allowance  is 
claimed  have  been  so  negligently  performed  as  to  cause  damage  to  the  estate.** 

An  administrator  appointed  under  a  void  order  cannot  recover  the  amount 
paid  by  him  to  a  surety  company  for  becoming  surety  on  his  bond,^*  nor  for 
appraisers'  fees,  or  fees  paid  justices  for  taking  acknowledgments.'^^ 

Matters  relating  to  expenses  of  testamentary  trustees  are  treated  elsewhere.^* 

Funeral  expenses  are  generally  considered  a  part  of  the  expenses  of  adminis- 
tration,'' but  the  administrator  is  not  liable  when  it  appears  that  the  credit  there- 
for was  extended  to  a  third  person  on  the  latter's  express  promise  to  pay  the  bill.'* 
Where  their  allowance  is  made  discretionary  with  the  court,  it  is  not  proper  to 
submit  the  question  of  their  allowance  to  a  jury.'"  There  is  a  conflict  of  authority 
as  to  whether  the  funeral  expenses  of  a  married  woman  are  a  debt  of  her  estate.'^* 

(§9)  E.  Bights  and  liabilities  of  co-representatives.'''' — Executors,  how- 
ever numerous,  are  regarded  in  law  as  a  single  person.'*  Joint  administrators 
are  jointly  liable  for  joint  acts  and  severally  liable  for  their  own  acts.'"  Thus 
where  property  or  funds  come  into  the  joint  control  or  possession  of  both,  each 
is  personally  liable  for  their  proper  appropriation,*"  and  one  of  two  administrators 
who  receives  money  belonging  to  the  estate  and  pays  it  over  to  his  co-administrator 
is  liable  for  the  latter's  default.'^     But  one  joint  executor  or   administrator   is 


ee.  In  re  Ford's  Estate  [Mont.]  74  P. 
735. 

er.  In  appraising  estate  and  pubUshing 
notice  to  creditors  to  present  claims.  In  re 
Ford's  Estate  [Mont.]  74  P.  7S5. 

68.  In  re  Ogden's  Estate,  41  Misc.  158,  83 
N.  T.  S.  977.  The  burden  is  on  executors, 
claiming  credit  for  sums  deducted  by  sur- 
viving partners  from  the  purchase  price  of 
the  estate's  interest  in  the  firm  as  payments 
made  by  such  firm  for  the  benefit  of  the 
estate,  to  show  that  such  sums  were  actually 
disbursed  by  the  surviving  partners  for  the 
estate's  benefit.  In  re  Meyer,  88  N.  T.  S. 
798 

69.  In    re    Kruger's    Estate,    143    Cal.    141, 

70/71.     Slate  v.  Henkle  [Or.]  78  P.  325. 

72.  See  Trusts,  §  8,  2  Curr.  L.  1948. 

73.  Funeral  should  be  in  accordance  with 
station  in  life  of  deceased.  Executrix  held 
entitled  to  credit  for  funeral  expenses  as 
claimed.  In  re  Ogden's  Estate,  41  Misc.  158, 
83   N.   T.   S.   977. 

74.  Kenyon  v.  Brightwell  [Ga.]  48  S.  B. 
124. 

75.  Under  Md.  Code  Pub.  Gen.  Laws,  art. 
93,  §  5.  Maynadier  v.  Armstrong  [Md.]  56  A. 
357. 

76.  In  Georgia,  they  are  not  unless  made 
so  by  will,  but  it  is  duty  of  husband  to  bury 
her  body,  though  statute  provides  that  such 
expenses  shall  be  given  priority  [Ga.  Civ. 
Code  1895,  §  3424].  Kenyon  v.  Brightwell 
[Ga.]   48  S.  E.   124. 

In  New  Yorfc,  the  husband  may  recover 
from  the  wife's  estate  the  reasonable  ex- 
penses incurred  by  him  in  connection  with 
her  burial.  New  Tork  municipal  court  has 
Jurisdiction.  Pache  v.  Oppenheim,  93  App. 
Div    221.  87  N.  T.  S.  704:  reversins  Pache  v. 


Oppenheim,    84   N.    T.   S.    926,    on    question   of 
jurisdiction. 

77.  See  1  Curr.  L.   1117. 

78.  Transfer  of  assets  to  co-executor  un- 
der order  of  court  does  not  deprive  attorney 
of  lien  for  services  to  estate.  In  re  Crough's 
Estate,  84  N.  T.  S.  936.  See,  also.  In  re 
Crouch's  Estate,  44  Misc.  485,  89  N.  T.  S. 
466. 

79.  Administratrix  signing  joint  checks 
with  co-administrator  is  jointly  liable  for 
money  which  he  is  thereby  enabled  to  mis- 
appropriate, though  he  represented  to  her 
that  it  was  to  be  used  to  pay  debts.  Palmer 
V.  Ward,  91  App.  Dlv.  449,  86  N.  T.  S.   990. 

80.  In  re  Hunt,  88  App.  Dlv.  52,  84  N.  T. 
S.  790.  Where  all  of  assets  were  put  into 
safe-deposit  vault  which  could  only  be  open- 
ed when  all  were  present,  and  all  joined  in 
account  and  decree  on  accounting  charged 
all  with  balance  in  their  hands,  one  of  two 
surviving  executors  liable  for  conversion  by 
other  of  assets  which  he  had  allowed  to  pass 
into  his  hands.  In  re  Dougherty's  Estate,  43 
Misc.  468,  89  N.  T.  S.  549.  Both  executors 
held  liable  for  losses  resulting  from  aa- 
vancements  made  to  purchasers  of  lots  to  en- 
able them  to  build  thereon,  where  both  sign- 
ed the  checks  and  drafts,  though  mortgages 
given  as  security  ran  to  one  executor  only. 
It  being  understood  that  upon  his  qualifying 
as  testamentary  trustee  he  "was  to  receive 
them  as  part  of  the  trust  fund.  Brigham 
V.  Morgan,  isn  Mass.  27,  69  N.  E.   418. 

81.  Is  not  wliere  he  merely  receives  check 
and  Indorses  it  over  to  other,  the  indorse- 
ment of  a  check  not  being  equivalent  to  re- 
ceipt of  money.  In  re  Provost's  Estate,  87 
App.  Dlv.  86,  84  N.  T.  S.  29.  Not  liable  tor 
checks  but  is  liable  for  money  so  received 
and  turned  over.     In  re  Johnson,  43  Misc.  6B1, 
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not  liable  for  assets  which  come  into  the  hands  of  the  other,  nor  for  the  laches, 
waste,  devastavit  or  mismanagement  of  the  other,  unless  he  consents  to  or  joins 
ia  an  act  resulting  in  loss  to  the  estate."^  An  indebtedness  to  the  estate  of  a 
decedent  from  one  of  two  administrators  will  be  considered  as  having  come  into 
the  joint  possession  of  both,  and  as  between  themselves  and  the  surety  on  their 
joint  bond,  they  are  both  principals.*'  It  is  proper  for  one  of  two  joint  executors 
to  allow  the  other  to  collect  and  pay  out  income.**  A  contract  not  under  seal, 
purporting  to  be  executed  by  two  executors  but  signed  by  only  one  of  them,  is 
binding  on  both  where  the  one  not. signing  authorized  and  directed  the  other  to 
act  for  him.*'* 

A  surviving  administrator  may  be  compelled  to  account  as  such  by  a  surety 
on  the  bond  of  his  deceased  co-administrator.*"  One  executor,  who  is  also  a 
legatee,  may  sue  the  other  and  the  sureties  on  their  joint  and  several  bond.*' 
The  rights  of  executors  and  trustees  and  their  sureties  as  between  themselves  will 
not  be  determined  in  proceedings  to  settle  their  respective  accounts.**  On  the 
resignation  of  one  of  several  representatives,  it  is  his  duty  to  account  to  the  others 
for  all  assets  of  the  estate  in  his  hands.*' 

(§9)  F.  Compensation.'"' — In  many  states,  the  compensation  of  executors 
and  administrators  is  fixed  by  statute,  and  in  such  case  is  generally  based  on  the 
amount  of  estate  accoimted  for  by  them."^  The  amount  allowed  may  vary  with 
the  character  and  amount  of  services  performed."* 


S7  N.  T.  S.  733.  Where  all  qualifled  and 
caused  inventory  and  appraisal  to  be  made, 
and  one  thereafter  took  and  retained  full 
possession  and  control  of  property  until  his 
death,  with  consent  of  others,  sole  survivor 
was  chargeable  with  amount  misappropriated 
by  him.  In  re  Hunt,  88  App.  Div.  52,  84  N. 
T.  S.  790.  The  innocent  party  will  be  al- 
lowed his  commissions  and  the  cost  of  pre- 
paring the  account.  In  re  Dougherty's  Es- 
tate, 43  Misc.  468,  89  N.  T.  S.  549. 

83.  In  re  Johnson,  42  Misc.  651,  87  N.  T. 
S.  733.  One  of  several  administrators,  who 
remains  passive  and  does  not  obstruct  the 
collection  by  the  others  of  money  belonging 
to  the  estate,  is  not  liable  for  the  latter's 
waste.  In  re  Provost's  Estate,  87  App.  Div. 
86,  84  N.  T.  S.  29.  One  of  two  administra- 
tors, who  indorses  a  check  payable  to  their 
.1olnt  order  and  delivers  it  to  her  co-adminis- 
trator for  deposit  to  the  account  of  the 
estate.  Is  not  liable  for  the  latter's  conver- 
sion of  the  money  in  the  absence  of  a  show- 
ing of  negligence  on  her  part.  No  presump- 
tion of  negligence.  Palmer  v.  Ward,  91  App. 
Div.   449,   86  N.  T.  S.   990. 

83.  Dorger  v.  Woodward,  4  Ohio  C.  C.  (N. 
S.)   623. 

84.  Where  the  one  doing  so  defaulted, 
other  charged  with  two  per  cent.  Interest 
from  discovery  of  default.  In  re  Dougherty's 
Estate,   43  Misc.   468,   89  N.   T.  S.   649. 

85.-  Contract  for  sale  of  land  which  had 
.authority  under  the  will  to  make.  Roe  v. 
Smith,  42  Misc.   89,   85  N.  Y.  S.  527. 

86.  Surety  not  bound  by  survivor's  asser- 
tion of  facts  tending  to  release  him  from 
liability.  In  re  Provost's  Estate,  87  App. 
Div.    86,    84   N.   T.   S.    29. 

87.  Municipal  Court  v.  Whaley  [R.  I.]  55 
A.  750. 

88.  Brigham  V.  Morgan,  185  Mass.  27,  69 
N.  B.  418. 

89.  On  application  of  an  executor  and  tes- 


tamentary trustee  to  account  and  resign, 
held,  that  he  was  not  guilty  of  contempt  for 
refusal  to  ans'wer  questions  put  to  him  by 
co-executors  on  hearing  before  referee  in 
regard  to  secret  formulas  for  the  manufac- 
ture of  a  medicine  which  he  was  making  un- 
der an  unexpired  license  from  testator,  he 
claiming  that  they  had  no  right  to  such 
formulas.  Authority  given  court  by  Code 
Civ.  Proc.  5  2602,  relating  to  joint  custody 
or  deposit  of  assets,  is  discretionary,  and 
where  account  is  pending,  neither  under  that 
section  nor  under  f  2472,  giving  general 
power  to  control  executors,  will  the  court 
compel  answer  to  such  question.  In  re  Fre- 
ligh's  Estate.   42  Misc.   11,   85   N.   T.  S.   830. 

90.  See  1  Curr.  L.  1118. 

91.  Cal.  Code  Civ.  Proc.  1618.  In  re 
Straus'  Estate  [Cal.]  77  P.  1122.  Suit  was 
brought  on  certain  vendor's  lien  notes 
against  decedent  during  his  lifetime  and  his 
administrator  was  substituted  on  his  death. 
The  latter  sold  the  land  on  which  the  notes 
were  a  lien,  together  with  other  property, 
and  the  purchaser  surrendered  the  notes  and 
receipted  bills  for  the  costs  of  the  suit  in 
part  payment  of  the  purchase  price.  Held, 
that  the  administrator  was  entitled  to  com- 
missions on  the  amount  of  such  notes  and 
costs,  though  the  notes  had  never  been 
formally  presented  to  or  allowed  by  him. 
Wolf's  Estate  v.  Wolf  [Tex.  Civ.  App.]  81  S. 
W.  90.  Executor  held  entitled  to  commis- 
sions on  amounts  expended  for  Improve- 
ments on  farm,  Lambertson  v.  Vann,  119  N. 
C.  351,  46  S.  E.  10.  Moneys  received  from 
sale  of  collateral  paid  directly  to  the  credi- 
tor and  not  passing  through  the  administria,- 
tor's  hands  sliould  not  be  considered  in  Ax- 
ing his  compensation.  Bickel  v.  Bickel,  25 
Ky.  L.  R.  1945,  79  S.  W.  215. 

92.  Where,  on  final  accounting,  one  execu- 
trix was  absent  from  state  and  did  not  join 
In  petition,   but  was  made   a  party   and   tho 
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Commissions  will  not  be  allowed  on  the  transfer  of  realty  to  an  heir,"'  or  on 
the  value  of  realty  not  actually  sold;'*  but  will  be  allowed  on  the  proceeds  of 
property  bequeathed  which  it  is  necessary  to  sell  in  order  to  make  the  required 
division.'" 

Ordinarily,  the  representative  is  only  entitled  to  the  statutory  fees,"  but 
further  compensation  may  be  allowed  for  necessary  and  extraordinary  expenses 
and  services  upon  good  reasons  clearly  shown  to  the  court.°^  Where  the  fees  are 
not  fixed  by  statute,  he  will  be  allowed  a  reasonable  amount.'*  The  compensa- 
tion of  temporary  administrators  is  in  the  discretion  of  the  court." 

A  trust  company  which  has  acted  as  an  administrator  is  entitled-  to  com- 
pensation therefor,  notwithstanding  the  invalidity  of  th^  act  under  which  the 
appointment  was  made,^  and  the  measure  of  such  compensation  is  the  amount 
allowed  by  statute  to  legally  appointed  executors  and  administrators.^  Executors, 
as  such,  are  not  entitled  to  commissions  for  services  imposed  on  them  as  trus- 
tees,^ nor  are  they  entitled  to  be  twice  compensated  for  the  same  services  where 
they  act  in  both  capacities.*  A  bequest  to  an  executor  and  testamentary  trustee 
of  a  certain  sum  in  full  of  all  commissions,  disbursements,  and  charges  relating 
to  the  settlement  of  the  estate  precludes  him  from  accepting  commissions  either 
as  executor  or  trustee;"  but  he  will  be  allowed  compensation,  though  the  will 
provides  that  he  shall  receive  none,  where  it  appears  that  such  provision  was 
inserted  because  of  an  advantage  given  him  in  the  division  of  the  estate  .which 
he  is  prevented  from  receiving." 

Ka  administrator  appointed  under  a  void  order  is  not  entitled  to  compensa- 


aocountlng  Involved  the  final  estate,  and  It 
appeared  that  the  principal  services  were 
rendered  by  two  executors  but  the  executrix 
had  rendered  some  services,  held,  that  the 
accounting  was  complete  and  that  the  execu- 
tors should  receive  full  commissions  and  the 
executrix  a  half  commission.  In  re  Meyer, 
88  N.  T.  S.  798.  Executor  held  to  be  entitled 
to  three  per  cent,  commission,  for  manage- 
ment and  attention  beyond  the  mere  labor  of 
custody  and  distribution  [Cal.  Code  Civ. 
Proc.  5  1618].  In  re  Towne's  Estate  [Cal.] 
77   P.    446. 

93.  In  re  Hull.  97  App.  Dlv.  258,  89  N.  T. 
S     939 

94.  Code  Civ.  Proc.  §  2730.  In  re  Mc- 
Glynn's  Estate,  41  Misc.  156,  83  N.  T.  S.  975. 
The  New  Tork  statute  as  to  the  commissions 
of  executors  and  administrators  (Code  Civ. 
Proc.  §  2730)  applies  to  accounting  testa- 
mentary trustees.  Where  trust  fund  In  per- 
sonalty exceeds  $100,000,  each  of  three  trus- 
tees entitled  to  commissions  on  annual  in- 
come received  and  disbursed.  In  re  Hunt's 
Estate,    41    Misc.    72,    83   N.    T.    S.    652. 

05.  Stocks.  In  re  Fisher,  93  App.  Dlv. 
186,   87   N.  T.   S.   567. 

98.  Iowa  Code,  §  3415.  In  re  Sawyers 
Estate   [Iowa]   100  N.  W.   484.  ,    in„  „ 

97  In  re  Sawyer's  Estate  [Iowa]  100  N. 
W  484  An  ancillary  administrator  who,  un- 
necessarily and  without  an  order  of  the  pro- 
bate court  appointing  him,  removes  the 
property  of  decedent  to  the  state  of  the 
domicile  and  there  asks  and  receives  a  maxi- 
mum commis.sion  for  a  minimum  of  labor, 
win  not  be  allowed  additional  compensa- 
tion by  the  former  court.  Porter  v.  Long 
rMloh.l   98  N.  W.  990. 

98.     A  finding  by  a  committee,  to  whom  an 


administrator's  accounts  were  referred,  that 
the  charges  made  by  him  for  his  services 
are  reasonable,  is  sufficient.  In  the  absence 
of  anything  to  show  that  It  committed  an 
error  of  law  In  so  doing.  Need  not  report 
evidence  on  which  such  finding  was  based. 
Matthews  v.  Sheehan,  76  Conn.  654,  57  A. 
694.  In  Michigan,  the  allowance  to  adminis- 
trators for  services  rests  with  the  probate 
judge  or  the  circuit  judge  on  appeal.  Now- 
land  V.  Rice's  Estate   [Mich,]   101  N.  "W.   214. 

99.  Not  entitled  to  statutory  fees  fixed 
for  regular  administrators.  Bell  v.  Goss 
[Tex.  Civ.  App.]  76  S.  "W.  315.  May  allow 
compensation  to  special  administrator, 
though  no  statutory  provision  therefor.  In 
re  Ford's  Estate  [Mont.]  74  P.  735.  Evidence 
held  to  authorize  allowance  of  $1,000  to  cura- 
tor who  had  charge  of  estate  pending  the 
appointment  of  an  administrator.  Root  v. 
Green  [Ky.]  81  S.  "W.  243. 

1.  Daw  allowing  trust  companies  to  act 
as  administrators  void  as  of  a  general  na- 
ture and  not  uniform  In  operation.  Union 
Sav.  Bank  &  T.  Co.  V.  Smith,  4  Ohio  C.  C. 
(N.   S.)    237. 

a.  Union  Sav.  Bank  &  T.  Co.  v.  Smith,  4 
Ohio  C.   C.   (N.  S.)    237. 

3.  Not  on  value  of  land  which  they  have 
power  to  sell  as  trustees  only.  In  re  Mc- 
Glynn's  Estate,   41  Misc.  156,  83  N.  T.  S.   975. 

4.  See  Trusts,  2  Curr.  L..  1924. 

5.  Does  not  preclude  allowance  for  at- 
torney's fees.  In  re  Rowe,  42  Misc.  172,  86 
N:  T.  S.  253. 

6.  Son  prevented  from  receiving  ad- 
vantage on  account  of  widow's  refusal  to 
take  under  will.  Prazer  v.  Frazer,  25  Ky. 
L.  R.  473,  76  S.  W.  13. 
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tion  as  such/  birt  may  be  allowed  for  services  in  preserving  or  caring  for  the 
property  of  the  estate  and  resulting  in  a  benefit  thereto.* 

Matters  relating  to  the  compensation  of  testamentary  trustees  are  treated 
elsewhere.* 

An  agreement  on  the  part  of  the  representative  not  to  charge  commissions," 
or  limiting  the  amount  to  be  charged,  is  valid  and  enforceable  against  him,"  and 
a  sole  legatee,  who  has  agreed  to  the  allowance  of  extra  compensation  to  the 
executor  for  extraordinary  services,  cannot  object  thereto  after  the  allowance  of 
his  final  account.**  Where  an  executor  refuses  to  accept  commissions  and  re- 
turns them  to  the  estate,  they  should  be  divided  equally  among  all  the  bene- 
ficiaries.** When  the  estate  consists  of  income  producing  property  and  the  cir- 
cumstances are  such  that  its  settlement  covers  a  number  of  years,  it  is  within 
the  discretion  of  the  probate  court  to  credit  the  services  of  the  administrator  for 
each  year  at  the  end  of  the  year,  even  where  no  accounts  have  been  rendered  until 
the  final  settlement.**  An  executor  has  no  power  to  pay  or  reserve  commissions 
to  himself  until  they  have  been  allowed  in  the  manner  provided  by  statute.*" 

Fraud  or  misconduct  on  the  part  of  the  executor  or  administrator,**  or  a 
failure  to  account  for  funds  received  by  him,  may  justify  the  court  in  refusing 
to  allow  him  compensation  for  his  services;*'  but  the  omission  by  an  executor  to 
seek  a  construction  of  the  will  is  not  a  groimd  for  withholding  commissions  other- 
wise earned.*'  Where  one  of  two  joint  executors  defaults  and  the  accounts  of  the' 
innocent  ones  are  surcharged  with  the  amount  of  the  loss,  the  latter  will  neverthe- 
less be  allowed  commissions  and  costs  of  preparing  the  account  to  be  paid  from 
the  estate.*' 

(§9)  G.  Bights  and  liabilities  of  sureties  and  actions  on  ionds.^" — The 
liability  of  the  sureties  on  an  executor's  or  administrator's  bond  is  coextensive  with 
that  of  the  principal.^*     It  becomes  fixed  upon  the  entry  of  an  order  that  he 


7,  8.    Slate  v.  Henkle  [Or.]  78  P.  325. 

9.  See  Trusts,  §  8,  2  Curr.  L.  1948. 

10.  Agreement  not  to  charge  commissions 
held  valid  and  binding  on  administrator.  In 
re  Dimmlck's  Estate,  111  La.   655,  35  So.   801. 

11.  In  re  Field's  Estate,  33  Wash.  63,  73 
P.  768. 

12.  Part  of  compensation  given  to  rela- 
tive who  received  nothing  under  the  will. 
Llttell  V.  Hackley  [C.  C.  A.]  126  F.  309. 

13.  Where  it  appears  that  he  did  not  In- 
tend to  make  donation  to  children,  widow 
should  be  given  her  share.  Owens  v.  Owens' 
Estate   [Miss.]    37  So.  149. 

14.  Walworth's  Estate  v.  Bartholomew's 
Estate    [Vt.]    56  A.   101. 

15.  Not  to  be  made  until  settlement  of 
estate  [Code  Civ.  Proc.  §  2730].  In  re  Fur- 
nissi  86  App.  Div.  96,  83  N.  T.  S.  530. 

16.  Allowed  to  retain  commissions  already 
awarded  where  no  loss  resulted.  In  re  Mor- 
ris' Estate  [N.  J.  Eq.]  56  A.  161.  Not  en- 
titled to  compensation  for  caring  for  funds 
which  he  has  used  for  his  own  profit  (Wal- 
worth's Estate  V.  Batholomew's  Estate  [Vt.] 
56  A.  101),  but  forfeiture  should  not  be  ex- 
tended so  as  to  include  compensation  for 
services  in  regard  to  other  property  of  the 
estate  (Id.).  Use  of  funds  in  own  concerns. 
In  re  Morris'  Estate   [N.  J.  Eq.]  56  A.  161. 

17.  Where  does  so  knowingly  and  wrong- 
fully. Thomas  v.  Hawpe  [Tex.  Civ.  App.]  80 
S.  W.  129.  In  West  Virginia,  an  executor  or 
administrator    forfeits    his    commissions    by 


failure  to  make  a  settlement  of  his  accounts 
within  six  months  after  the  end  of  each  year, 
unless  he  can  show  that  he  has  given  to 
the  parties  entitled  to  the  money  received 
by  him  during  that  year  a  statement  thereof 
and  actually  settled  with  them  therefor 
rCode  1899,  c.  87,  §  7].  Van  Winkle  v. 
Blackford,   54  W.  Va.  621,   46  S.  B.  589. 

18.  Though  it  results  In  failure  to  pay 
anything  to  beneficiaries  thereunder  based  on 
plausible  but  erroneous  construction.  In  re 
Ingersoll,    88   N.  T.   S.    698. 

19.  In  re  Dougherty's  Estate,  43  Misc.  468, 
89  N.  T.  S.  549. 

20.  See  1  Curr.  L.  Ills. 

21.  United  Brethren  First  Church  v.  Akin 
[Or.]  77  P.  748.  Obligation  of  surety  la 
obligation  of  principal.  Bassett  v.  Fidelity 
&  Deposit  Co.,  184  Mass.  210,  68  N.  B.  205. 
An  executor  under  a  will,  giving  him  no  ex- 
press power  to  sell  the  land  and  vesting  in 
him  no  discretion  of  a  personal  nature,  but 
merely  directing  the  executors  in  a  general 
way  to  set  apart  and  invest  a  fund  suffi- 
cient to  produce  certain  annuities,  so  that 
such  powers  can  only  be  exercised  with  the 
approval  and  under  the  direction  of  the 
court,  is  charged  in  his  official  capacity  and 
not  as  personal  trustee  with  the  preservation 
of  such  fund,  and  the  sureties  on  the  official 
bond  of  an  administrator  appointed,  on  his 
refusa,l  to  serve,  are  liable  for  his  defalcation 
with  issjeot  tlwreto.  Ellyson  v.  Lord  [Iowa] 
99  N.  W.   682. 
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ujcouiit  for  and  pay  over  the  money  in  his  hands,^"  and  such  order  or  decree  is 
jenerally  held  to  be  conclusive  as  to  the  rights  and  liabilities  of  the  sureties  in 
ihe  absence  of  fraud  or  collusion.*'  In  Louisiana,  however,  a  contrary  rule  pre- 
rails,  and  the  judgment  is  not  conclusive  on  the  surety  either  as  to  the  fact  or 
the  extent  of  the  breach,"*  though  both  it'"  and  the  record  of  the  succession  are 
idmissible  in  evidence  agaiast  him.°* 

In  some  states,  an  action  will  lie  on  an  administrator's  bond  at  any  time 
ifter  breach,  although  there  has  been  no  settlement  of  the  administrator's  account 
jr  decree  of  distribution  in  the  probate  court.'^  In  others,  no  cause  of  action 
accrues  against  the  sureties  until  there  is  a  final  order  by  the  probate  court 
directing  a  distribution  of  the  fwrnds  and  a  violation  of  such  order  by  the  repre- 
sentative." In  Louisiana,  an  heir  must  make  a  judgment  with  an  unsatisfied 
writ  of  execution  against  the  administrator  the  basis  of  an  action  against  his 
sureties.^*  The  liability  of  the  surety  does  not  constitute  a  debt  until  after  there 
has  been  a  breach  of  the  bond.'"  The  sureties  on  the  bond  of  a  county  administra- 
tor are  not  responsible  for  his  acts  and  defaults  under  an  appointment  as  tem- 
porary administrator.'*    A  surety  is  not  discharged,  with  respect  to  a.  prior  breach 


22.  Thereupon  It  becomes  debt  drawing 
Interest.  BUyson  v.  Lord  [Iowa]  99  N.  W. 
582.  The  sureties  are  liable  for  his  failure 
to  pay  attorney's  fees  allowed  and  ordered 
paid  by  the  court.  Smith  v.  Rhodes,  68  Ohio 
3t.  500,  68  N.  B.  7.  It  is  no  defense  to  the 
sureties  that  exceptions  to  the  account  of  the 
administrator  filed  by  a  creditor  were  with- 
drawn in  consideration  of  the  payment  of  a 
part  of  his  claim  by  the  administrator.     Id. 

23.  See,  also,  §  15,  post.  Decree  settling 
administrator's  accounts  binding  on  him  and 
his  sureties.  Smith  v.  Moore  [Va.]  46  S.  E. 
326.  In  the  absence  of  fraud  or  collusion, 
they  are  bound  by  any  decree  of  the  pro- 
bate court  which  binds  him.  Consequently 
they  are  liable  for  amount  of  his  indebted- 
ness to  the  estate,  though  they  had 
no  knowledge  thereof  or  of  his  insolvency. 
Executor  liable  under  Hill's  Ann.  Laws  1892, 
§  1117.  United  Brethren  First  Church  v. 
Akin  [Or.]  77  P.  748.  The  decree  settling  the 
account  fixes  the  amount  of  their  liability. 
Bassett  v.  Fidelity  &  Deposit  Co.,  184  Mass. 
210,  68  N.  E.  205;  In  re  Sill's  Estate,  84  N. 
T  S.  213.  Former  decree  held  conclusive 
that  party  possessed  Utigable  Interest.  Pro- 
bate Court  of  Westerly  v.  Potter  [R.  I.]  55 
A.  524.  Conclusive  unless  reversed  on  error 
or  vacated  by  appeal.  Smith  v.  Rhodes,  68 
Ohio  St.  500,  68  N.  E.  7.  The  pendency  of 
an  appeal  from  a  judgment  recovered  by  the 
widow  against  the  executor  for  her  interest 
in  the  estate  is  no  bar  to  a  subsequent  ac- 
tion by  her  against  the  executor's  surety, 
where  Judgment  could  not  have  been  ren- 
dered against  the  surety  In  the  first  action 
for  the  reason  that  It  could  not  then  be 
determined  for  what  amount  the  executor 
had  defaulted.  Frazer  v.  Frazer.  25  Ky.  L,. 
R  473,  76  S.  W.  13.  The  fact  that  judgment 
In  the'  first  action  was  not  rendered  against 
the  estate  or  against  the  administrator  d.  b. 
n  c  t.  a.  after  the  executor's  death  is  no 
defense.  Id.  The  first  Judgment  held  con- 
clusive on  surety  as  to  whether  widow  had 
elected  to  take  under  the  will.  Id.  Judg- 
ment against  administrator  cannot  be  col- 
laterally attacked  in  action  against  sureties. 
Bonner  v.  Gorman.  71  Ark.  480.  77  S.  W.  602. 


24.  Must  be  obtained  In  proceeding  to 
which  he  is  not  a  party.  Judgment  on  set- 
tlement of  account.  Wlem^nn  v.  Mainegra, " 
112  La.    305,    36    So.   358. 

25.  Because  no  Judgment  could  be  en- 
tered against  them  without  it  and  without 
execution  and  return  thereunder;  also  for 
purpose  of  fixing  maximum  amount  of  their 
liability.  Wiemann  v.  Malnegra,  113  La.  305, 
36  So.  35S. 

26.  To  show  manner  and  result  of  ad- 
ministration. Wiemann  v.  Malnegra,  112  La. 
305,   36   So.   358. 

27.  Judge  of  Probate  v.  Lee,  72  N.  H.  247, 
56  A.  188.     See  Bonds,  §  4,  3  Curr.  L.  514. 

ZS.  Limitations  do  not  begin  to  run  until 
then.  Hall  v.  Cole,  71  Ark.  601,  76  S.  W^. 
1076.  The  supreme  court  will  not  take  Judi- 
cial notice  of  an  old  judgment  of  the  pro- 
bate court  directing  a  partial  distribution  of 
the  estate  for  the  purpose  of  determining 
whether  limitations  have  run  against  an 
action  on  his  bond.  Id.  In  Pennsylvania,  a 
judgment  at  law  or  a  decree  of  the  orphans' 
court,  ascertaining  the  amount  of  an  admin- 
istrator's personal  responsibility  and  to 
whom,  is  all  that  is  necessary  as  a  prereq- 
uisite to  a  suit  against  the  surety.  A  de- 
cree nisi  adjudicating  the  account  of  an 
administrator  and  directing  a  distribution 
which  was  later  "confirmed  absolute"  fixed 
his  liability  and  that  of  sureties  on  his  bond 
so  that  claim  therefor  could  be  proved  in 
bankruptcy  against  estate  of  latter  by  ad- 
ministrator d.  b.  n.  Hibberd  v.  Bailey  [C. 
C.  A.]  129  P.  575. 

29.  Unauthorized  judgment  reversed  on 
devolutive  appeal  will  not  support  such  an 
action  brought  pending  such  appeal  [La.  Civ. 
Code,  art.  3066].  Wiemann  v.  Malnegra,  112 
La,    305,    36   So.    358. 

80.  Provable  in  Insolvency  proceedings. 
Mclntire  v.  Cottrell,  185  Mass.  178,  69  N.  E. 
1091.  Becomes  debt  upon  entry  of  order 
directing  administrator  to  pay  over  moneys 
in  his  hands.  Ellyson  v.  Lord  [Iowa]  99  N. 
W.   582. 

St.     Bailey  v.   McAlpin    [Ga.]    48   S.  E.   699. 
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of  the  bond,  by  an  ex  parte  judgment,  or  one  rendered  in  a  controversy  with  the 
administrator  alone.*' 

Sureties  undertake  only  that  the  representative  will  diligently  and  honestly 
do  what  can  be  done  in  collecting  the  assets  of  the  estate."  A  stipulation  in  an 
administrator's  bond  that  he  will  administer  according  to  law  all  the  personal 
estate  of  deceased  that  may  come  into  his  hands  implies  that  he  shall  pay  debts 
if  he  has  assets.^*  But  there  is  no  violation  of  this  stipulation  as  to  any  debt 
until  it  has  been  reduced  to  a  judgment  which  the  administrator  has  refused  to 
pay  on  demand.'"  The  fact  that  the  assets  have  been  used  according  to  law  is  a 
good  defense  to  an  action  on  the  bond."®  An  executor  charged  with  the  invest- 
ment of  a  fund  for  a  particular  purpose  does  not  relieve  himself  and  his  sureties 
from  liability  therefor  until  such  investment  is  actually  made.'^ 

The  bond  of  an  executor  or  administrator  is  security  for  the  final  accounting 
by  him  for  all  funds  coming  into  his  hands  during  the  administration/*  and  it  is 
immaterial  whether  the  funds  for  which  he  fails  to  account  come  into  his  hands 
before  or  after  its  execution.'"  Sureties  on  an  additional  bond  of  an  administra- 
tor with  the  will  annexed  are  liable  for  funds  already  misappropriated  and  not 
finally  accounted  for.** 

The  sureties  on  the  bond  of  an  executor  or  administrator  who  is  indebted  to 
the  estate  are  chargeable  with  the  amount  of  the  debt.*^  In  some  states,  it  is 
held  that  this  rule  does  not  apply  where  the  representative  was  at  all  times  in- 
solvent.** The  sureties  on  the  general  bond  of  the  administrator  are  liable  for  the 
proceeds  of  the  sale  of  realty  after  they  have  become  a  part  of  the  assets  of  the 
estate,  where  the  special  sale  bond  provided  for  by  statute  is  not  given.*" 

Sureties  of  joint  administrators  are  liable  for  their  joint  acts  and  for  the  in- 
dividual defaults  of  each.**     One  executor,  who  is  also  a  legatee,  may  sue  the 


33.  Law  provides  for  discharge  of  surety 
only  with  respect  to  subsequent  acts  and  lia- 
bility of  principal  [La.  Civ.  Code,  arts.  3069 
3070].  Wlemann  v.  Malnegra,  112  La.  305, 
36  So.  358. 

33.  Buckel  v.  Smith's  Adm'r  [Ky.]  82  B. 
W.  1001. 

34.  Mclntire  v.  Cottrell,  185  Mass.  178,  69 
N.  B.  1091. 

35.  Liability  contingent  on  failure  to  pay 
on  demand  until  such  demand;  it  is  not  a 
debt  provable  in  insolvency  [Pub.  St.  1882,  c. 
143,  5  10;  Rev.  Laws,  c.  149,  §  20].  Mclntire 
V.  Cottrell,  185  Mass.  178,  69  N.  B.  1091. 

36.  Mclntire  v.  Cottrell,  185  Mass.  178,  69 
N.  E.  1091. 

37.  BUyson  v.  Lord  [Iowa]   99  N.  W.   582. 

38.  Breach  Is  failure  to  make  final  ac- 
count. Ellyson  v.  Lord  [Iowa]  99  N.  W. 
582. 

39.  40.  Ellyson  v.  Lord  [Iowa]  99  N.  W. 
582. 

41,  Bassett  v.  Fidelity  &  Deposit  Co.,  184 
Mass.  210,  68  N.  E.  205.  Though  they  had  no 
knowledge  of  his  insolvency.  United 
Brethren  First  Church  v.  Akin  [Or.]  77  P. 
748.  Cannot  defend  on  the  ground  that  no 
demand  was  made  on  the  principal,  since  it 
is  the  duty  of  the  executor  to  make  the  de- 
mand, and  he  will  not  be  permitted  to  say 
that  he  could  make  no  demand  on  himself. 
Bassett  v.  Fidelity  &  Deposit  Co.,  184  Mass. 
210,    68    N.   E.    205. 

42,  Buokel  V.  Smith's.  Adm'r  [Ky.]  82  S. 
W.  1001.  As  to  liability  of  executor  or  ad- 
ministrator In  such   cases,   see   ante.  J  9.   B. 


43.  Ellyson  V.  Lord  [Iowa]  99  N.  W.  582. 
Sureties  could  not  take  advantage  of  the 
fact  that  the  order  appointing  him  and  his 
letters  described  him  as  administrator  In- 
stead of  administrator  with  the  will  annexed, 
where  they  were  chargeable  with  notice  gt 
the  fact  that  deceased  died  testate,  and  the 
bond  so  recited.  Id.  Sureties  on  additional 
bond  given  after  sale  of  realty  cannot  de- 
fend on  ground  that  assets  in  hands  of  ad- 
ministrator were  largely  proceeds  of  sale 
which  court  had  improperly  sanctioned, 
where  the  records  of  the  probate  proceedings 
disclosed  all  the  facts,'  and  they  were  charge- 
able with  knowledge  of  the  receipt  of  such 
funds  and  the  purpose  for  whicji  they  were 
held.  Id.  Sureties  cannot  defend  on  the 
ground  that  the  funds  misappropriated  were 
proceeds  of  an  unauthorized  sale  of  realty, 
where  court  had  approved  such  sale  and 
administrator  had  admitted  receipt  of  pro- 
ceeds. Id.  Administrator  cannot  defend  on 
ground  that  there  are  no  debts  and  hence  his 
is  bound  only  to  account  to  annuitants  and 
heirs  under  the  will,  where  no  notice  of  the 
appointment  of  an  administrator  was  ever 
given,  and  hence  the  statutory  period  for 
filing  claims  has  not  expired  [Iowa  Code.  § 
3304].     Id. 

44.  Palmer  v.  Ward,  91  App.  Div.  449,  86 
N.  Y.  S.  990.  May  become  liable  for  the 
joint  administration  of  an  estate  by  two  ad.' 
mlnistrators  under  an  arrangement  that  one 
of  them  should  do  no  more  than  sign  all 
papers  presented  by  the  other,  and  if  they  do 
so,  they  cannot  hold  such   administrator  In 
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other  and  the  sureties  on  their  joint  and  several  bond.*'  Two  heirs  in  whose 
favor  a  judgment  has  been  rendered  against  an  administrator  may  join  in  an 
action  thereon  against  his  sureties.*^ 

Sureties  of  administrators  may  maintain  a  suit  against  them  and  their  suc- 
cessor to  compel  them  to  account, and  to  have  a  judgment  for  the  amount  found 
due  the  estate  by  reason  of  the  default  of  one  of  their  number  entered  against 
defendants  in  the  first  instance,  and  the  sureties  decreed  to  be  secondarily  lia- 
ble, and  to  enjoin  their  successor  from  prosecuting  tlie  bond.*^  A  surety  on  the 
iond  of  a  deceased  administrator  may  compel  the  surviving  administrator  to  ac- 
count as  sueh.**  In  Pennsylvania,  an  administrator  de  bonis  non  may  maintain 
an  action  against  a  surety  on  the  bond  of  his  predecessor  to  recover  money  due 
and  belonging  to  the  estate  of  decedent.*"  In  an  action  on  the  bond  of  a  deceased 
administrator  by  the  representatives  of  a  distributee,  the  estate  need  not  be  rep- 
resented by  an  administrator,  where  it  appears  that  all  the  debts  have  been  paid;** 
neither  is  a  distributee  who  has  been  paid  in  full  a  necessary  party;''  but  if  the 
administrator  was  also  a  distributee,  the  rule  is  otherwise.'^ 

An  executor,  who  is  also  residuary  legatee,  who  gives  a  bond  to  pay  debts  and 
legacies,  is  responsible  to  legatees  for  the  amount  of  their  legacies,  notwithstand^ 
ing  the  fact  that  he  was  mistaken  as  to  the  amount  of  assets,  and  that  the  clerk 
of  court  did  not  inform  him  that  he  was  assuming  any  personal  liability  to  the 
legatees."  An  order  of  the  probate  court,  settling  and  allowing  an  administra- 
tor's account  and  distributing  the  estate  which  requires  repayment  by  distributees 
who  have  received  their  share  prior  to  such  accounting  on  giving  bond  for  repay- 
ment, does  not  operate  as  a  judgment  against  the  sureties  on  such  bonds.'*  They 
can  only  be  rendered  liable  on  a  direct  proceeding  by  the  executor  or  administra- 
tor." 

An  action  may  be  brought  on  an  administrator's  bond  from  which  the  penalty 
has  been  omitted  without  reformation." 

Where  the  sum  due  exceeds  the  penalty  of  the  bond,  plaintiff  is  entitled  to 
interest  on  the  penal  sum  from  the  date  of  the  writ.''' 


default  as  to  them  for  acting  accordingly. 
Evidence  sufficient  to  show  such  agreement. 
Id. 

45.  Municipal  Court  v.  Whaley  [R.  I.]  55 
A.  750. 

46.  Where  on  devolutive  appeal,  it  Is  held 
that  the  Judgment  was  unauthorized  as  to 
one  of  them,  the  action  will  be  dismissed  as 
to  her  only.  Wlemann  v.  Mainegra,  112  La, 
305,  36  So.   368. 

47.  Palmer  V.  "Ward,  91  App.  Dlv.  449,  86 
N.  T.  S.  990. 

48.  In  re  Provost's  Estate,  87  App.  Div. 
86    84  N    T.  S.  29.     See,  also,  §  913,  ante. 

49.  Act  Feb.  24,  1834  (P.  L.  78).  Hibberd 
V.  Bailey   [C.   C.  A.]    129  F.   575. 

50.  Under  Ala.  Code  1896,  §  670,  providing 
that  plaintiff  may  proceed  against  one  or 
more  of  the  persons  liable  without  Joining 
the  others.  Keith  v.  McCord  [Ala.]  37  So. 
2B7 

51.  Keith  v.  McCord   [Ala.]  37  So.  267. 

52.  Court  may  appoint  administrator  ad 
litem  [Ala.  Code  1896,  §§  352,  353].  Keith  v. 
McCord    [Ala.]    37   So.   267.  ^   ,        , 

63.  Clerk  did  not  represent  legatees  and 
creditors  and  they  were  not  responsible  for 
his  failure  to  give  information.  Adams  v. 
Probate  Court  of  Central  Falls   [R.  I.]   58  A. 


782.  Bond  of  a  residuary  legatee  to  pay  the 
debts  of  the  estate  is  a  lien  as  against  such 
legatee  upon  realty  conveyed  in  trust  for  the 
protection  of  the  surety  on  the  bond.  Tidd 
V.  Blooh,  4   Ohio  C.   C.    (N.  S.)    216. 

54.  Not  parties  on  whom  notice  of  ap- 
peal must  be  served  unless  Judgment  actual- 
ly entered  against  them.  Bonds  given  un- 
der Pierce's  Code,  §  2671.  Noble  V.  Whitten 
34  Wash.  507,  76  P.  95. 

55.  Pierce's  Code,  §  2678.  Noble  v.  Whit- 
ten, 34  Wash.  507,  76  P.  95. 

se.  May  recover  on  bond  as  sealed  In- 
strument, where  complaint  contains  allega- 
tions authorizing  either  legal  or  equitable 
relief  and  demands  both  and  plaintiit  shows 
himself  entitled  to  former,  though  action  for 
reformation  is  barred  by  statute  of  limita- 
tions. MoManus  v.  Harrigan.  85  N.  Y.  S.  220. 
As  to  effect  of  irregularities  and  omissions, 
see  Bonds,  §  1,  3  Curr.  L,.  507. 

57.  Bassett  v.  Fidelity  &  Deposit  Co.,  184 
Mass.  210,  68  N.  B.  205.  Where  amount  due 
exceeds  penalty  of  bond,  sureties  are  liable 
for  full  amount  with  interest  from  date  of 
order  to  administrator  to  pay  over  money 
in  his  hands.  BUyson  v.  Lord  [Iowa]  99  N 
W.  582.     See  Bonds,"  I  4,  3  Curr.  L.  518.  . 
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§  10.  Actions  iy  and  against  representatives  and  costs  therein.^* — Execu- 
tors or  administrators  cannot  ordinarily  sue  or  be  sued  prior  to  their  qualification 
as  such/"  or  in  a  state  other  than  that  of  their  appointment.""  The  latter  rule 
has  been  changed  by  statute  in  some  states.*^  Statutes  in  some  states  provide  that 
a  nonresident  qualifying  therein  as  executor  or  administrator  of  a  person  dying  or 
leaving  assets  in  such  state  shall  be  treated  as  a  citizen  thereof  for  the  purpose  of 
suing  or  being  sued.** 

A  suit  against  the  estate  must  be  carried  on  in  the  name  of  the  representa- 
tive as  such.*'  In  order  to  charge  the  estate  in  an  action  against  the  representa- 
tive, facts  showing  his  appointment  and  that  he  is  acting  in  that  capacity  must 
be  alleged.'*  The  complaint  must  also  clearly  show  whether  defendant  is  charged 
individually  or  as  representative.*"  The  defense  that  one  is  not  executor  must 
be  raised  by  a  plea  in  abatement."  The  plea  of  ne  unques  executor  or  adminis- 
trator is  a  plea  in  bar,  which  requires  no  verification.*'  A  properly  appointed  ad- 
ministrator has  legal  capacity  to  sue,  though  he  may  not  be  entitled  to  maintain 
the  action  for  other  reasons.**  It  is  not  necessary  to  plead  the  existence  of 
assets.*'  Where  a  cause  of  action  accrues  to  an  executor  or  administrator  after 
the  death  of  decedent,  he  may  sue  thereon  either  in  his  representative  or  individual 
character,  and  the  complaint  is  sufficient  if  it  states  a  cause  of  action  in  either 
capacity.'"*  If  the  representative  brings  an  action  which  he  has  no  authority  to 
maintain,  the  court  may  order  the  heirs,  who  are  parties  to  the  proceeding,  to  be 
substituted  as  plaintiffs.'* 

An  executor  or  administrator  may  bring  an  action  in  forma  pauperis  when 
the  estate  is  insolvent  and  recovery-  is  problematical.'*    When .  the  action  is  on 


58.  See  1  Curr.  L,.   1120. 

59.  Action  for  fraud  In  sale  of  mine  [Mills' 
Ann.  St.  Colo.  §  4687  et  seq.]  Stratton's 
Independence  T.  Dines,  126  F.  968. 

«0.     Skiff  V.  White,  127  F.  175. 

61.  The  Kansas  statute  (Gen.  St.  1901,  5 
3009)  providing  that  foreign  executors  or 
administrators  may  sue  or  be  sued  in  that 
state  in  like  manner  as  other  nonresidents 
authorizes  the  enforcement  of  the  contract 
obligations  of  a  nonresident,  who  dies  own- 
ing realty  in  that  state,  by  attachment  in  a 
suit  against  a  nonresident  executor  and  is 
constitutional.  Manley  v.  Mayer  [Kan.]  75 
P.   550. 

«2.  Tenn.  Acts  1903,  p.  1344,  o.  501.  May 
bring  action  In  forma  pauperis  under  Acts 
1901,  p.  197,  o.  126.  Southern  E.  Co.  v.  Max- 
well [Tenn.]   82  S.  W.   1137. 

63.  Dallam  v.  Stockwell's  Estate  [Ind. 
App.]   71  N.  E.  911. 

64.  Judgment  to  foreclose  lien  entitled 
against  one  individually  and  as  administra- 
trix not  binding  on  estate  though  general 
appearance  entered  by  defendant  In  both 
capacities  where  there  were  no  allegations 
touching  estate  of  deceased  and  none  of  ap- 
pointment or  qualification  of  administratrix. 
Fllnn  V.  Gouley,  139  Cal.  623,  73  P.  542.  Com- 
plaint held  to  sufficiently  set  forth  that  de- 
ceased left  a  last  will  which  was  duly  ad- 
mitted to  probate,  and  that  defendant  was 
therein  named  as  executrix  and  was  duly  ap- 
pointed and  qualified  as  such.  Pache  v.  Op- 
penhelm,  84  N.  T.  S.  926.  Where  the  aver- 
ments of  the  complaint  are  such  as  to  affix 
to  plaintiff  a  representative  character  and 
standing  in  the  litigation  and  to  show  that 
the  cause  of  action  devolved  upon  him  solely 


In  that  character,  the  omission  In  the  title 
of  the  word  "as"  between  his  name  and  the 
words  descriptive  of  his  representative 
capacity  does  not  prevent  his  claiming  that 
the  action  Is  brought  in  such  capacity.  Ac- 
tion on  judgment  recovered  by  plaintiffs  as 
executors.  Willets  v.  Haines,  88  N.  T.  S. 
1018. 

65.  A  statement  of  claim  In  trespass, 
which  charges  negligence  on  the  part  of 
defendants  as  executors,  as  individuals,  and 
jointly  as  executors  and  Individuals  is  de- 
murrable for  failure  to  set  out  facts  inform- 
ing defendant  In  which  capacity  they  are 
charged.  Sklvlngton  v.  Richards,  208  Pa. 
385,  57  A.  768. 

66.  Waived  by  pleading  the  general  Issue. 
Fact  that  a  brief  statement  that  he  is  not 
such  executor  follows  such  plea  Is  imma- 
terial. Stewart  v.  Smith,  98  Me.  104,  66  A. 
401. 

67.  Ala,  Code  1896,  §  3296.  Logan  v.  Cen- 
tral Iron  &  Coal  Co.,  139  Ala.  548,  36  So. 
729. 

68.  Secor  v.  Tradesmen's  Nat.  Bank,  92 
Ala.  Div.   294,   87  N.  T.   S.   181. 

69.  Code  Civ.  Proc.  S  1824.  Pache  v.  Op- 
penhelm,  84  N.  T.  S.  926. 

70.  In  action  on  note  payable  to  plaintiff 
as  executor  need  not  prove  his  representative 
character.  Allegations  In  regard  thereto  In 
complaint  may  be  treated  as  surplusage. 
Sears  v.  Daly,  43  Or.  346,  73  P.   5. 

71.  Action  to  set  aside  conveyance  made 
by  decedent.  Farrell  v.  Puthoff,  13  Okl.  169 
74  P.  96. 

72.  Within  N.  C.  Code  5  210.  Action  for 
death  by  wrongful  act.  Christian  v.  At- 
lantic,   etc.,    R.    Co.     [N.     C]     48    S.    B.     743. 
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a  contract  or  other  claim  due  decedent,  or  to  recover  property  belonging  to  the 
estate  in  order  that  he  may  do  so  it  must  appear  that  the  beneficiaries  cannot  giye 
bond  for  costs/^  but  in  case  the  suit  is  for  death  of  decedent  by  wrongful  act, 
the  rule  is  otherwise.'* 

Causes  of  action  in  favor  of  or  against'*  an  executor  or  administrator  per- 
sonally and  in  his  representative  capacity  may  be  joined  provided  they  arise  out 
of  transactions  connected  with  the  same  subject-matter  and  do  not  require  dif- 
ferent modes  of  trial.  In  such  case  he  may  appear  in  each  capacity  by  a  different 
attorney.'"  A  person  suing  in  his  individual  capacity  cannot  amend  his  com- 
plaint so  as  to  maintain  the  suit  as  executor."  There  is  a  conflict  of  authority 
as  to  whether  a  judgment  can  be  rendered  against  him  personally  in  a  suit  brought 
against  him  as  representative."  One  instituting  a  suit  as  administrator  cannot 
complain  of  the  fact  that  judgment  is  rendered  against  him  as  such.'*  An  ad- 
ministrator who,  in  the  trial  court  in  an  action  to  settle  decedent's  estate,  sets  up 
no  individual  claim  to  realty  involved  cannot  make  such  claim  for  the  first  time 
on  appeal.'^ 

An  administrator,  in  the  trial  of  his  case,  must  regard  the  rules  of  law  regu- 
lating the  practice  in  court.'*  The  question  of  the  competency  of  the  administra- 
tor and  the  heirs  or  beneficiaries  as  witnesses  is  treated  elsewhere.** 


In  Tennessee  nonresident  qualifying  in  that 
state  as  representative  of  person  dying  or 
leaving-  assets  therein  Is  citizen  [Acts  1903, 
p.  1344,  c.  601]  within  meaning  of  act 
limiting  right  to  sue  in  forma  pauperis  to 
citizens  [Acts  1901,  p.  197,  o.  126].  Southern 
R.  Co.  V.  Maxwell  [Tenn.]   82  S.  W.  1137. 

73,  T4.  Christian  V.  Atlantic,  etc.,  E.  Co. 
[N.  C]    48  S.  E.  743. 

75.  In  a  suit  in  equity -to  settle  accounts 
and  to  construe  the  will.  Not  guilty  of 
laches.  Cresap  v.  Cresap,  54  M'..  Va.  581,  46 
S.  B.  582.  Plaintiff  held  entitled  to  sue  on 
behalf  of  himself  and  as  executor  of  his 
mother  for  the  cancellation  of  a  mortgage 
given  by  him  to  a  building  and  loan  asso- 
ciation to  secure  a  usurious  loan,  he  having 
transferred  the  mortgaged  premises  to  her, 
and,  for  the  purpose  of  extinguishing  the 
debt,  to  have  all  payments  applied  on  the 
amount  of  the  original  debt  and  interest 
thereon.  Bpping  v.  Washington  Nat.  Bldg., 
Loan  &  Investment  Ass'n,  44  Or.,  16,  74  P. 
923.  An  executrix  suing  in  her  representa- 
tive capacity  to  set  aside  assignments  of  cer- 
tain mortgages  executed  by  testator  cannot, 
in  the  same  action,  litigate  her  right  as  an 
individual  to  a  Hen  on  property  alleged  to 
have  been  purchased  by  testator  with  her 
money  for  defendant.  Pelrson  v.  McNeal 
[Mich.]  100  N.  W.  458.  A  joint  cause  of  ac- 
tion cannot  exist  In  favor  of  one  as  an  In- 
dividual based  upon  fraudulent  representa- 
tions to  her  alone,  and  also  In  favor  of  the 
same  person  as  representative  of  another  for 
a  fraud  practiced  upon  decedent.  Complaint 
insufficient  t6  show  fraud  practiced  by  de- 
fendant on  decedent  in  obtaining  stock. 
Groh  V.  Flammer,  89  App.  Dlv.  28,  85  N.  T.  S. 

305 

76.  Code  Civ.  Proo.  §  1815.  Applies  to 
suit  for  accounting  against  successors  of 
agent  to  invest  princlpars  funds  who  have 
discharged  agent's  duties  both  as  his  personal 
representatives  and  under  individual  agree- 
ments with  the  principal.  May  also  be  join- 
ed  under  §   484.   subd.   9,  because  they  arise 


out    of   same    subject    of   action.     Rogers   v. 
Wheeler,   89   App.  Div.    435,    85   N.    T.    S.    981. 

77.  Executor  held  not  in  default,  he  hav- 
ing filed  notice  of  appearance  as  executor 
and  also  individually.  Roche  v.  O'Connor,  88 
N.   T.   S.    968. 

78.  No  identity  between  one  suing  in  his 
individual  capacity  on  a  cause  of  action  ac- 
cruing to  himself  and  the  same  person  suing 
as  executor  upon  a  cause  accruing  to  the 
estate  of  his  decedent.  Fleming  v.  Court- 
enay,   98  Me.   401,  57  A.   592. 

79.  In  Connectlcat  cannot  In  action  for 
false  representations.  Conn.  Gen.  St.  1902. 
§  739,  authorizing  suits  against  an  adminis- 
trator for  money  paid  or  services  rendered 
the  estate,  and  providing  that  if  the  claim 
is  found  to  be  just  and  such  as  equitably 
ought  to  be  paid  out  of  the  estate,  judgment 
may  be  rendered  to  that  effect,  does  not  au- 
thorize such  action.  Andrews  v.  Piatt 
[Conn.]    B8   A.    458. 

In  Pennaylvanla  if  one  be  charged  as  ex- 
ecutor or  administrator,  and  after  trial  the 
proof  shows  an  Individual  liability,  the  word 
"executor"  or  "administrator"  may  be  strick- 
en out,  and  judgment  be  entered  according- 
ly. Word  "executor"  or  "administrator"  may 
be  stricken  out.  Skivlngton  v.  Richards,  208 
Pa.   385,   57  A.   768. 

80.  Whether  he  or  estate  Is  liable  is  not 
determined  by  form  of  decree  In  action  for 
accounting  for  proceeds  of  farm  carried  on 
by  defendant  at  the  halves.  Sowles  v.  Sart- 
well   [Vt.]   56  A.  282. 

81.  Hiles  V.  Hiles  [Ky.]  82  S.  W.  580. 

82.  Cannot  complain  of  errors  in  ins'truc- 
tlons  which  he  himself  invites.  Farnsworth 
V.  Fraser  [Mich.]  100  N.  W.  400.  The  courts 
of  common  pleas  of  Philadelphia  held  to 
have  power  to  make  a  rule  requiring  persons 
sued  in  a  representative  capacity  to  file  affi- 
davits of  defense,  and  to  direct  judgment  to 
be  entered  against  them  in  case  of  default. 
Helffrich  v.  Greenberg,  206  Pa.  516,  56  A. 
45. 

83.  See   Witnesses,   J    4,    2    Curr.   L.    2169. 
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Failure  to  serve  one  of  two  independent  executors  at  most  renders  a  judg- 
ment recovered  against  the  estate  voidable.**  The  fact  that  an  officer  of  a  cor- 
poration who  confesses  judgment  against  it  in  favor  of  an  executor  is  a  legatee 
under  the  will  does  not  render  the  judgment  invalid.*"  Statutes  in  some  states 
authorize  suits  and  executions  against  the  estates  of  decedents  in  the  hands  of 
independent  executors.**  In  New  York,  municipal  courts  have  jurisdiction  of 
contract  actions  against  representatives  when  the  amount  in  controversy  does  not 
exceed  a  specified  amount.'' 

No  judgment  can  legally  be  entered  against  a  deceased  defendant  until  hie 
representative  has  been  substituted  as  a  party.'* 

The  death  of  a  party  to  a  judgment  renders  it  dormant.*"  Its  revivor  in  the 
name  of  the  representative  restores  it  to  full  force  and  affords  a  new  starting 
point  for  the  running  of  the  statute  of  limitations  as  to  dormancy.""  Where  the 
representative  is  appointed  in  a  foreign  state  he  must,  in  some  states,  give  bond 
that  he  will  dispose  according  to  law  of  any  property  he  may  receive  thereunder 
before  execution  will  issue  to  him."^  Bills  to  construe"'  and  suits  to  contest"* 
or  set  aside  wills  are  treated  of  elsewhere.** 

Costs.'* — An  administrator  bringing  suit  to  assert  some  right  which  belonged 
to  his  intestate,  or  to  redress  some  wrong  done  to  him,  during  his  lifetime,  is  not 
personally  liable  for  costs  if  unsuccessful."  He  will  be  where  the  action  is  for 
an  alleged  injury  to  the  administrator  in  the  conduct  of  the  business  incident  to 
the  settlement  of  the  estate,"  or  on  an  obligation  running  against  him,*'  or  where 
he  unreasonably  defends."" 

In  an  action  on  a  claim  against  the  estate,  the  executor  is  exempt  from  the 
payment  of  costs  unless  the  demand  of  the  plaintiff  was  property  presented  and 
payment  thereof  was  unreasonably  resisted  or  neglected,  or  in  New  York  unless 


S4.  In  a  suit  to  recover  taxes.  Ross  Y. 
Drouilhet  [Tex.  Civ.  App.]  80  S.  W.  24X. 

85.  Manley  v.  Mayer  [Kan.]  75  P.  550. 

86.  Texas  statute  (Sayles'  Bev.  Civ.  St. 
art.  1996)  held  constitutional.  Epperson  v. 
Reeves  [Tex.  Civ.  App.]   79  S.  W.  845i. 

ST.  $500  (Laws  1902,  p.  1489,  c.  580,  tit. 
1,  5  1,  subd.  18).  Pache  v.  Oppenheim,  84 
N.  T.  S.  926.  An  action  against  an  executor 
by  a  husband  for  expenses  incurred  in  the 
sepulture  of  his  wife  arises  ex  lege  and  hence 
municipal  courts  have  no  jurisdiction  over 
it.  Not  within  Laws  1902,  p.  1487,  0.  580, 
tit.  1,  5  1.  subd.  1.    Id. 

88.  May  be  substituted  on  motion  [Cal. 
Code  Civ.  Proc.  §  385].  De  Leonls  v.  Walsh, 
140  Cal.  175,  73  P.  813.  A  court  may,  when 
such  action  is  necessary  to  justice,  direct 
that  its  findings  of  fact  and  conclusions  of 
law  thereon  be  filed  as  of  a  date  anterior  to 
the  death  of  a  party  defendant  against 
whom  judgment  is  thereby  ordered  (Id.), 
but  such  action  cannot  operate  to  deprive 
the  representatives  and  successors  of  the  de- 
cedent of  the  right  to  appeal,  or  to  shorten 
the  time  within  which  such  appeal  may  be 
taken  (Id.).  Where  a  promissory  note  was 
transferred  by  the  payee  after  suit  had  been 
commenced  thereon,  and  such  suit  was  con- 
tinued in  the  name  of  the  original  payee,  his 
administrator  could  not  be  substituted  for 
him  on  his  death,  since  the  note  was  not  as- 
sets of  the  estate.  Transferee  and  not  ad- 
ministrator should  be  substituted  under  Cal. 
Code  Civ.  Proc.  S  385.  Danerl  v.  Gazzola,  139 
Cal.  416.  73  P.  179.    Upon  the  death  of  a  par- 


ty defendant,  plaintiff  is  entitled  to  have  an 
administrator  appointed  and  substituted  for 
him,  whether  issues  have  been  joined  or  not 
[Burns'  Rev.  St.  1901,  §  273].  Trent  v.  Ed- 
monds  [Ind.  App.]    70  N.   B.   169. 

89.  Manley  v.  Mayer  [Kan.]  75  P.  550. 
The  death  of  the  plaintiff  suspends  proceed- 
ings on  a  judgment  until  the  qualification  of 
a  personal  representative  and  the  issuing  of, 
an  execution  In  his  name.  McDonald  v. 
Stembridge'B  Adm'r,  25  Ky.  L.  R.  961,  76  S. 
W.  845. 

00.     Manley  v.   Mayer    [Kan.]    75   P.   650. 

91.  Execution  issued  to  him  suspends 
running  of  limitations  though  he  fails  to 
give  bond  [Ky.  Civ.  Code  Prao.  {  404].  Mc- 
Donald V.  Stembridge's  Adm'r,  25  Ky.  L.  R. 
961,  76  S.  W.  845. 

92.  See  Wills,  S  56,  2  Curr.  L.  2160. 

93.  See  Wills,  5  4J,  2  Curr.  L.  2104. 

94.  See  Wills,  §  4K,  2  Curr.  L.  2105. 
05.     See   1   Curr.  L.   1121,  n.   87  et  seq. 

90.  Ivlns  V.  Jacob  [N.  J.  Bq.]  58  A.  941. 
Defense  of  life  Insurance  proceeds  wherei 
"administrator"  was  named  beneficiary. 
Opitz  V.   Karel,    118   Wis.    527,   96   N.   W.   948. 

97.  Ab  in  suit  for  injunction  to  restrain 
defendant  from  collecting  rents  for  certain 
pianos  which  administrator  alleged  he  had 
the  right  to  collect.  Ivins  v.  Jacob  [N.  J, 
Bq.]   58  A,    941. 

08.  Charged  against  him  personally  In 
suit  on  a  note  which  he  signed.  Glisson  v. 
Weil  &  Co.,  117  Ga.  842,  45  S.  E.  221. 

90.  Resisting  undoubted  claim.  Wigglna 
V.  Wiggins  [N.  J.  Eq.]  56  A.  Ut. 
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the  executor  did  not  consent  to  a  reference  according  to  law.^  It  is  largely  dis- 
cretionary whether  to  charge  him  personally.* 

An  executor  is  entitled  to  costs  on  final  judgment  in  his  favor  in  an  action 
brought  against  him  by  a  legatee  to  recover  a  general  legacy,  in  which  he  demands 
a  money  judgment  only/  and  will  be  charged  therewith  where  he  js  not  justified 
in  resisting  the  claim  of  the  legatee.*  He  will  also  be  charged  with  costs  incurred 
by  reason  of  his  failure  to  perform  a  duty  required  of  him,"  or  by  reason  of  his 
wrongful  acts,'  and  with  the  costs  of  a  suit  brought  by  him  as  administrator  in 
which  it  is  determined  that  he  has  no  capacity  to  sue  as  such.' 

Costs  will  be  awarded  a  representative  who  successfully  resists  a  claim  that 
he  is  personally  liable  on  mortgage  notes  given  under  order  of  the  court  to  raise 
money  to  pay  debts.' 

In  an  action  by  or  against  an  administrator  the  court  may,  in  its  discretion, 
require  the  plaintiff  to  give  security  for  costs,'  and  in  some  states  where  he  has 
done  so  may  certify  his  good  faith  and  diligence.^" 

The  question  of  costs  in  suits  to  construe,^*  or  to  prove,  contest,  or  set  aside 
the  will,  is  treated  elsewhere.^' 

§  11.  Accounting  and  settlement  hy  representatives}*  A.  The  right  and 
duty}* — Statutes  generally  fix  the  time  when  an  accounting  must  be  had,*'  and 
in  some  states  prescribe  a  penalty  for  the  failure  of  an  administrator  to  file  annual 
accounts.*'    The  latter  statutes  have  been  held  to  be  mandatory,  and  the  penalty 


1.  Code  civ.  Proc.  5§  1822,  1835,  1836, 
3246.  Provisions  of  §  1836  are  alternative. 
Executor  has  B  months  and  20  days  after  re- 
jection of  claim  In  which  to  file  consent  to 
reference  (5  1836)  and  costs  will  not  be  al- 
lowed -where  suit  commenced  before  that 
time.  Evidence  held  to  show  unreasonable 
resistance.  Certificate  of  Justice  as  to  al- 
lowance of  costs  held  sufficient.  Pauley  v. 
Millspaugh,  88  N.  T.  S.  565.  Resistance  not 
unreasonable  where  claim  reduced  40  per 
cent  on  trial.  Holcombe  v.  Nettleton,  85  N. 
T.  S.  12.  Justified  in  resisting  action  on 
notes  where  excess  Interest  had  been  paid 
and  question  arose  whether  they  were  usuri- 
ous or  whether  excess  should  be  applied  on 
principal.  Bosworth  v.  Kinghorn,  94  App. 
Dlv.  187,  87  N.  T.  S.  983.  A  refusal  to  refer 
a  claim  to  a  referee  for  determination  does 
not  subject  an  executor  personally  or  the  es- 
tate to  costs  in  a  proceeding  to  enforce  It 
[Code  Civ.  Proc.  §  1836  as  amended  by  Laws 
1897,  p.  605,  o.  469].  Holcombe  v.  Nettleton,- 
85  N.  Y.  S.  12.  Failure  to  present  is  fatal 
even  though  costs  of  reference  were  stipu- 
lated to  abide  the  event.  Nichols  v.  Mo- 
loughney,  85  App.  Dlv.  1,  82  N.  T.  S.  949. 

2.  Matthews  v.  Sheehan,  76  Conn.  654,  57 
A.   694. 

3.  Action  under  §  1819  is  one  at  law 
though  it  Incidentally  involves  construction 
of  will  [Code  Civ.  Proc.  §  3229].  Ladies' 
Union  Benev.  Soc.  v.  Van  Natta,  43  Misc.  217, 
88   N.  T.   S.   1083. 

4.  An  executor,  who  is  the  only  other 
beneficiary,  is  personally  chargeable  with 
the  costs  of  a  suit  brought  against  him  by  a 
legatee  to  establish  her  legacy  free  from 
testator's  debts,  where  there  is  no  such 
doubt  in  regard  to  the  construction  of  the 
win  as  Justified  him  in  resisting.  V^iggins 
V.  Wiggins  [N.  J.  Eq.]  56  A.  148. 

'    5.     Trial  court  may  adjudge  costs  against 
him  in  action  to  compel  accounting,  but  not 


costs  which  may  bo  incurred  In  future  ap- 
peal [Batt's  Ann.  Civ.  St.  art.  2251].  Thomas 
V.  Hawpe  [Tex.  Civ.  App.]    80  S.  "W.  129. 

6.  Executors  who  take  possession  of  real- 
ty, though  they  have  no  legal  duties  to  per- 
form in  connection  therewith,  are  chargeable 
personally  with  the  costs  of  a  suit  by  the 
devisee  to  recover  its  possession.  Rooney  v. 
Bodkin,  93  App.  Div.  431,  87  N.  T.  S.  800. 

7.  Baldwin  v.  Rice,  89  N.  Y.  S.  743. 

8.  Wisconsin  Trust  Co.  ▼.  Chapman 
[Wis.]    99   N.   W.   341. 

9.  Held  not  to  have  abused  discretion  in 
refusing  to  do  so  in  suit  by  administrator 
to  recover  certificates  of  deposit  left  by  de- 
ceased [Code  Civ.  Proc.  §  3271].  Kelly  v. 
Madigan,    88   App.   Div.    138,    84  N.   Y.   S.    331. 

10.  Although  he  gave  a  cost  bond  an  ad- 
ministrator may  have  a  certificate  that  he 
acted  in  good  faith  [Rev.  Code  1892,  §  881]. 
Nichols  V.  Gulf,  etc.,  R.  Co.  [Miss.]  S6  So. 
192. 

11.  See  Wills,  5  5G,  2  Curr.  L.  2160.  The 
allowance  of  a  solicitor's  fee  to  executors 
defending  a  will  contest  is  a  matter  within 
the  discretion  of  the  trial  court.  Graham 
V.  Deuterman,  206  111.  378,  69  N.  E.  237. 

la.     See  Wills,  §  4L,  §  2106. 
18.     Conclusiveness  of  orders   and  decrees 
on  accounting,  see  post,  5  15. 
Appeals,  see  post,  §  16. 

14.  See  1  Curr.  L.  1121. 

15.  In  New  York  no  account  is  due  until 
after  the  expiration  of  a  year  from  the  is- 
suance of  letters.  In  re  Magoun,  84  N.  Y.  S. 
940.  The  Kentucky  statute  providing  that 
no  suit  can  be  commenced  against  an  ex- 
ecutor until  six  months  after  his  appoint- 
ment does  not  apply  to  actions  to  settle  the 
estate  [Ky.  St.  1903,  %  3847].  Llnthecum  v. 
Vowel's  Ex'r  [Ky.]   80  S.  W.  1090. 

16.  Rev.  St.  La.  §5  9,  1465,  imposes  penal- 
ty  of   10   per  cent,   per  annum   on   all   funds 
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will  be  imposed  whether  loss  results  to  the  estate  or  not.^^  It  will  not,  however, 
be  imposed  on  opposition  to  the  final  account  long  after  the  failure  occuired.^' 
The  proper  remedy  upon  failure  to  file  an  annual  account  is  by  application  to  the 
court  for  an  order  compelling  the  representative  to  do  so,  and  on  failure,  to  de- 
mand his  removal." 

An  ancillary  administrator  should  finally  account  to  the  domiciliary  ad- 
ministrator.^* 

A  testator  may  fix  a  time  for  the  settlement  of  his  estate  different  from  that 
provided  by  statute  so  as  to  bind  his  devisees." 

Admtaistrators  will  only  be  compelled  to  file  supplemental  accounts  for  mat- 
ters occurring  after  the  settlement  of  their  final  accounts.*"  In  Louisiana  the 
setting  aside  of  a  judgment  discharging  the  representative  is  a  condition  preced- 
ent to  a  demand  for  a  further  accounting.*' 

(§11)  B.  Who  may  require.^* — A  substituted  administrator  under  some 
statutes,*"  or  anyone  interested  in  the  estate  may  require  an  accounting  by  the 
representatives  of  a  deceased  executor  or  administrator.*" 

All  persons  interested  in  the  estate  should  be  made  parties.*^  If  not  cited 
they  may  voluntarily  appear  and  mate  themselves  parties.*'  An  assignee  of  a 
legatee  of  a  specific  chattel  cannot  compel  an  accounting  when  there  are  no  debts.*' 
Lapse  of  time  is  no  bar  to  the  right  of  the  heirs  to  compel  an  accounting  where 
the  administration  has  not  been  closed." 

(§  11)  C.  Scope  and  contents  of  accoimt.'^ — The  representative  need  not 
account  for  the  realty,'*  and  the  probate  court  has  no  jurisdiction  to  pass  upon 
his  accounts  in  regard  to  money  belonging  to  anothei^  which  has  wrongfully  come 
into  his  hands.'' 

Charges  against  the  estate  in  the  representative's  accounts  must  be  itemized.'* 


for  which   they  may  be  responsible.     In   re 
Dlmmick's  Estate,  111  La.  655,   35  So.   801. 

17.  In  re  Dlmmick's  Estate,  111  La.  655, 
36   So.    801. 

18,  19.  Succession  of  Conery,  111  La.  113, 
35   So.   479. 

ao.     Bg-an  V.  "Wirth   [R.  I.]   68  A.   987. 

21.  Win  not  bind  creditors.  Llnthecum 
V.  Vowel's  Bx'r  [Ky.]    80  S.  W.  1090. 

22.  In  re  Irvine's  Estate   [Pa.]    58  A.  618. 

23.  Succession  of  Dauphin  [La.]  36  So. 
941. 

24.  See  1  Curr.  L.  1121. 

25.  Under  the  New  Jersey  Statutes  a  "sub- 
stituted administrator"  is  entitled  to  call  up- 
on the  representatives  of  the  estate  of  the 
deceased  executor  of  the  will  of  his  decedent 
to  account  for  and  pay  over  to  him  all  of 
the  personal  estate  of  such  decedent,  which 
has  not  been  properly  paid  out  and  distrib- 
uted [Laws  1901,  p.  303].  Hoagland  v.  Coop- 
er [N.  J.  Bq.]  56  A.  705.  The  executors  of  a 
deceased  executrix  will  not  be  required  to 
account  to  a  substituted  administrator, 
where  It  appears  that  an  Interest  in  the  per- 
sonal estate  of  testator  vested  In  a  deceased 
daughter,  no  representative  of  whom  is  a 
party  to  the  suit,  and  it  further  appears  that 
such  daughter's  interest  vested  on  her  death, 
in  said  executrix.     Id. 

28.  Can  then  require  executor  to  account 
to  claimant  for  moneys  received  by  deceased 
administrator  in  his  official  capacity.  In  so 
dplng  may  determine  validity  of  claim  and 
amount  of  payments  made  thereon  [Code 
Civ.  Proc.  i  2606].  In  re  Hull,  89  N.  T.  S. 
939. 


27.  Failure  to  notify  minor  heirs  of  an 
application  for  the  settlement  of  the  final 
account  and  the  discharge  of  the  executor 
is  Immaterial  where  the  order  was  favorable 
to  them  in  that  a  release  of  a  portion  of  the 
widow's  award  was  thereby  approved  [1 
Starr  &  C.  Ann.  St.  111.  1896,  pp.  336,  337, 
c.  3,  par.  112].  Heppe  v.  Szczepanskl,  209  111. 
88,  70  N.  E.  737. 

28.  Surrogate  may  determine  whether 
they  are  such  [Code  Civ.  Proc.  §  2723].  In 
re  Thompson,  41  Misc.  223,  83  N.  Y.  S.  983. 
All  parties  Interested  in  the  final  settlement 
may  interpose  objections  thereto  at  any  time 
during  the  term  at  which  it  was  made,  even 
though  such  settlement  has  been  approved 
and  the  administrator  discharged.  Held 
that  application  by  widow  for  allowances 
should  have  been  granted.  Coulter  v.  Lyda. 
102  Mo.  App.  401,  76  S.  W.  720. 

29.  Not  within  those  included  in  sections 
2626,  2627,  Code  Civ.  Proc.  Remedy  is  by  ac- 
tion under  section  1819.  In  re  Egan's  Es- 
tate, 89  App.  Div.  565,  85  N.  T.  S.  663. 

30.  Tex.  Rev.  St.  1895,  art.  1882.  Thomas 
V.  Hawpe  [Tex.  Civ.  App.]   80  S.  W.  129. 

31.  See  ante,  9  9.  Items  of  charge  or 
credit. 

32.  Fact  that  she  is  also  devisee  does  not 
change  rule.  In  re  Gill,  42  Misc.  457,  87  N. 
T.  S.  252. 

33.  Royalties  on  coal  which  widow  had 
right  to  collect  under  the  will,  there  being 
no  debts.  In  re  Duffy's  Estate  [Pa.]  58  A. 
840. 

34.  Under  Tex.  St.  1895,  art.  2248,  charges 
for  extra  services  and  Interest  which  are  not 
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The  second  account  should  commence  with  the  balance  due  on  the  firrt."     De- 
cedent's share  in  a  partnei-ship  is  not  a  proper  subject  of  inquiry  on  an  accounting 
'  by  bis  executor,  who  is  also  one  of  the  surviving  partners.'* 

(§11)  D.  Procedure." — A  court  of  chancery  has  jurisdiction  over  the  set- 
tlemfflit  of  tiie  accounts  of  executors/'  but  equity  will  not  entertain  an  action 
against  representatives  when  complete  relief  can  be  had  in  the  probate  court.'® 

The  representatives,  creditors  and  all  persons  having  an  interest  in  decedent's 
property  must  be  made  parties  to  an  action  for  the  settlement  of  his  estate.** 

The  court  in  adjusting  the  accounts  of  executors  or  administrators  is  gov- 
erned by  the  broad  principle  of  equity,  and  the  representative  may  at  all  times 
show  the  fairness  of  his  dealings  and  the  real  nature  of  his  transactions,  and  re- 
strict his  liability  to  that  which  equity  demands.*^  In  New  York  on  the  final 
judicial  settlement  of  accounts,  the  surrogate  can  exercise  all  powers  given  him  by 
statute  and  necessary  incidental  powers.*''  Having  all  interested  parties  before 
him,  he  may  settle  and  determine  all  questions  concerning  any  claim,  debt,  legacy, 
bequest,  or  distributive  share,  to  whom  the  same  shall  be  payable,  and  the  amount 
to  be  paid  to  each  person.*' 

The  court  may,  in  his  discretion,  permit  the  filing  of  exceptions  to  an  execu- 
tor's report  raising  objections  passed  upon  in  considering  former  exceptions  where 
they  are  filed  before  the  final  approval  of  the  report  and  bring  to  the  attention  of 
the  court  provisions  of  the  will  not  previously  considered.**  The  fact  that  excep- 
tions are  filed  one  day  too  late  may  be  disregarded  by  the  court.*^  An  adminis- 
trator, against  whom  the  next  of  kin  has  instituted  proceedings  for  an  account- 
ing, alleging  that  he  was  indebted  to  intestate  at  the  time  of  her  death  in  a  trust 


properly  Itemized  will  be  disallowed.  Mo- 
Shan  V.  Lewis  [Tex.  Civ.  App.]  76  S.  W. 
61«. 

SS.  Order  allowing  first  account  conclu- 
sive on  him  11  not  appealed  from.  Nowland 
V.  Rice's  Estate  [Mich.]   101  N.  W.  214. 

36.  Court's  determination  thereon  is  of  no 
force  but  finding  should,  nevertheless,  be 
limited  to  matters  actually  contained  In  ac- 
count, and  decree  should  recite  that  claims 
as  to  partnership  Interests  were  not  passed 
upon.  In  re  Irvin,  87  App.  Div.  466,  S4  N.  T. 
S.  707. 

87.     Bee  1  Curr.  L,.  1122. 

38.  Hoagland  v.  Cooper  [N.  J.  Bq.]  56  A. 
705.  An  action  for  an  accounting  by  testa- 
mentary trustees,  who  were  also  executors, 
brought  by  residuary  legatees,  to  which  all 
the  devisees  were  parties  and  in  which  fraud 
was  alleged  and  the  construction  of  the  will 
and  a  settlement  of  the  legal  title  to  the 
estate  were  involved,  is  cognizable  only  by 
a  court  of  equity.  District  court  and  not 
county  court  has  jurisdiction  under  Const. 
Colo.  art.  6  [Mills'  Ann.  St.  Vol.  1,  p.  265, 
§  11].  Currier  v.  Johnson  [Colo.  App.]  73 
P.  882. 

39.  Levett  v.  Polhemus,  84  N.  T.  S.   1049. 

40.  Petition  omitting  any  of  them  Is  de- 
fective as  to  parties  [Ky.  Civ.  Code  Prac.  8 
428].  Linthecum  v.  Vowell's  Bx'r  [Ky.]  80 
S  W.  1090.  The  executrix  of  a  deceased  ex- 
ecutor is  properly  made  a  party.  Owens  v. 
Owens'  Estate  [Miss.]  87  Bo.  149.  Sureties 
on  the  bond  of  an  administrator,  who  have 
been  discharged  on  the  giving  of  a  new 
bond,  are  necessary  parties  to  a  subsequent 
voluntary   accounting  by   him,   and  may  file 


objections  to  the  account  [Code  Civ.  Proc. 
§  2728].     In  re  Sill's  Estate,   84  N.  T.  S.   21i!. 

41.  In  re  Pope's  Estate  [Minn.]  97  N.  yv. 
1046.  Item  in  account  of  executrix  held  suf- 
ficiently definite  for  purposes  of  trial  in  the 
district  court  on  appeal,  in  the  absence  of 
a  demand  that  !t  be  made  more  specific  or 
for  a  bill  of  particulars.     Id. 

48.  In  re  Robinson,  42  Misc.  169,  85  N.  T 
S.  1087. 

43.  In  re  Robinson,  42  Misc.  169,  85  N. 
Y.  S.  1087.  Must  inquire  into  the  allegation 
of  payments  made  by  the  representative. 
May  determine  right  of  administrator  to  set 
off  debt  owing  by  next  of  kin  against  his 
share,  though  the  existence  of  such  debt  is 
denied.  Id.  May  pass  upon  every  item  of 
disbursements  for  which  allowance  is  claim- 
ed. May  determine  validity  of  compromise 
agreement  and  settlement  made  by  them 
with  testator's  son  in  regard  to  his  interest 
in  assets  of  partnership  of  which  deceased 
was  a  member.  In  re  Meyer,  88  N.  T.  S. 
798.  Upon  an  accounting  by  executors  of  a 
deceased  executor  for  assets  received  by  him 
in  his  ofiicial  capacity,  he  may,  where  all 
parties  interested  are  before  the  court,  turn 
the  proceedings  into  a  judicial  settlement. 
Has  same  jurisdiction  he  would  have  had 
had  letters  of  deceased  executor  been  re- 
velled and  he  had  been  called  upon  to  deliver  ' 
assets  remaining  In  his  hands  [Code  Civ. 
Proe.  §  2606  as  amended  by  Laws  1901,  p. 
1096,  o.  409].  In  re  Furniss,  86  App.  Div.  96 
83  N.   T.   S.   530. 

44.  In  re  Overton's  Estate  [Ind.  T.]  82  3. 
W.  766. 

45.  No  substantial  right  affected.  In  re 
Overton's  Estate  [Ind.  T.]   82  B.  W.  7S6. 
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capacity,  may  set  up  the  statute  of  limitations  at  any  time  before  the  close  of  the 
evidence  on  tlie  hearing  before  the  referee.**  Exceptions  to  supplemental  accounts 
should  be  confined  to  matters  contained  therein.*^  It  is  the  duty  of  the 
court  to  reject  improper  items  on  its  own  motion."*  Parties  who  elect  to  try  the 
right  of  the  administrator  to  an  allowance  for  certain  items  in  the  probate  court 
cannot  thereafter  require  issues  for  the  determination  thereof  to  be  sent  to  a  court 
of  law.** 

A  reference^*  may  be  ordered  on  accounting,  and  an  auditor  may  be  appointed 
on  final  accounting,  though  accounts  previously  filed  have  been  approved."^  A  ref- 
,eree's  findings  will  be  presumed  to  have  been  based  on  all  the  evidence.'^  His  re- 
port is  not  final,  but  is  subject  to  confirmation,  modification  or  rejection  by  the 
court.^' 

Depositions  of  witnesses  may  be  taken  and  used  as  in  other  intions.^*  An 
ex  parte  affidavit  of  the  executor  made  out  of  court  is  insufficient  c,  iie  to  sup- 
port a  judgment  homologating  his  account. ^^  The  objector  must  prove  allegations 
of  new  and  affirmative  matter  in  his  exceptions."'  The  representative  may  be 
asked  whether  he  has  ever  received  any  money  or  property  not  embraced  in  his 
account."^ 

A  rehearing  should  be  gi-anted  to  parties  who  because  of  a  referee's  ruling 
have  been  dissuaded  from  adducing  further  proofs."^ 


4«.  In  re  Rothschild's  Estate,  42  Misc.  161, 
85  N.  T.  S.  1084.  Held  error  for  referee  to 
dismiss  the  proceedings  on  deciding  that  the 
statute  of  limitations  was  a  bar  to  the  ad- 
ministrator's liability,  it  being  for  him  to 
determine  whether,  on  all  the  facts,  the  ad- 
ministrator was  chargeable  with  any  sum  of 
money.     Id. 

47.  Court  will  not  consider  items  adjudi- 
cated under  former  accounts,  where  final  de- 
cree has  been  entered  and  executors  have 
been  discharged.  In  re  Irvine's  Estate  [Pa.] 
58  A.  618. 

48.  In  re  "Willey's  Estate,  140  Cal.  238,  73 
P,   998. 

49.  Where  parties  have  elected  to  try  and 
are  actually  engaged  in  the  trial  before  the 
orphans'  court  of  the  question' whether  the 
administrator  should  be  allowed  for  certain 
items,  they  may  not  require  issues  for  the 
determination  thereof  to  be  sent  to  a  court 
of  law  under  Md.  Code  Pub.  Gen.  Laws,  art. 
93,  §§  249,  250,  Maynadler  v.  Armstrong 
[Md.]  56  A.  357.  Payment  of  claims  as  pre- 
ferred.    Id. 

50.  See  general  practice  title  Reference, 
§   2,    2   Curr.  L.   1484. 

51.  Mass.  St.  1889,  p.  1007,  c.  311,  5  1. 
Brigham  v.  Morgan,  185  Mass.  27,  69  N.  B. 
418. 

SZ.  Held  error  for  surrogate  on  exceptions 
to  referee's  report  in  proceedings  tor  account- 
ing to  assume  that  referee  had  not  taken  a 
certain  deposit  Into  consideration  in  deter- 
mining the  value  of  firm  assets.  In  re  Mul- 
ler,  88  N.  T.  S.   673. 

53.  The  report  of  a  referee  appointed  un- 
der the  New  York  statute  (Code  Civ.  Proo. 
§  2546)  to  examine  the  accounts  of  an  ad- 
ministrator Is  not  final  but  is  subject  to  con- 
firmation, modification,  or  rejection  by  the 
surrogate.  May  pass  upon  it  after  expira- 
tion of  period  fixed  by  such  section.  In  re 
Barefield.   177  N.  T.   387.   69  N.  E.   732. 


54.  The  Pennsylvania  orphans'  court  is  a 
civil  court  of  record  and  hence  the  statute 
provided  for  taking  depositions  of  nonresi- 
dent witnesses  (Act  June  25,  1895;  P.  L.  279) 
applies  to  proceedings  therein.  In  re  Irvine's 
Estate  [Pa.]  58  A.  617.  Depositions  taken 
before  the  executrix  of  a  deceased  execu- 
trix was  made  a  party  were  properly  used 
thereafter.  Owens  v.  Owens'  Estate  [Miss.] 
37  So.  149. 

55.  Succession  of  Le  Sage,  112  La.  867,  36 
So.   757. 

56.  Where  exceptions  allege  receipt  of 
money  with  which  administratrix  has  not 
charged  herself,  contestant  must  support 
them  by  evidence  and  administratrix  not 
bound  to  show  In  the  first  instance  that  such 
fact  is  not  true.  In  re  "Vance's  Estate,  141 
Cal.  624,  75  P.  323.  Where  the  administra- 
trix claims  property  Individually  under  a 
transfer  from  decedent,  the  question  of  the 
validity  of  such  transfer  cannot  be  raised 
on  objection  to  the  allowance  of  her  final 
account.  In  the  absence  of  allegations  in  the 
exceptions  of  facts  showing  that  such  prop- 
erty belonged  to  the  estate.  Id.  The  ques- 
tion whether  an  administratrix  held  prop- 
erty, transferred  to  her  by  decedent,  in  trust, 
cannot  be  determined  on  exceptions  to  her 
final  account  but  must  be  determined  in  a 
personal  action  against  her  to  enforce  the 
trust.     Id. 

57.  In  re  Rothschild's  Estate,  42  Misc. 
161,  85  N.  Y.  S.  1084. 

58.  Held  error  to  deny  rehearing  on 
ground  of  further  evidence  as  to  existence  of 
partnership  between  testator  and  executor, 
where  surrogate  surcharged  executor's  ac- 
count on  holding  that  evidence  introduced 
before  referee  was  insufllcient  to  establish 
such  partnership  and  the  referee  had  held 
that  It  was,  and  thus  induced  parties  to  re- 
frain from  offering  further  proof.  In  re 
Muller,  88  N.  T.  S.  673.  See  title  Reference 
55  9,  10.  2  Curr.  L.  1488.  1489. 
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In  Georgia  on  hearing  of  a  citation  for  settlement  against  a  representative 
neither  the  ordinary,  nor  the  superior  court  on  appeal,  can  allow  him  credit  for 
items  accruing  after  the  last  return  and  not  specially  pleaded  in  the  answer." 

(§11)  E.  The  decree  or  order ^^ — Judgment  should  not  be  rendered  in  favor 
of  parties  making  no  opposition  to  the  allowance  of  the  account.**  The  findings 
on  the  hearing  of  the  account  should  state  what  items  the  court  allows  and  what 
items  he  rejects.*"  In  a  suit  against  them  for  the  settlement  of  the  estate,  where 
their  removal  is  not  sought  and  no  grounds  therefor  are  stated,  executors  and 
testamentary  trustees  should  be  required  to  pay  over  to  the  master  commissioner 
only  such  sums  as  the  adult  children  are  entitled  to  under  the  will."'  Where,  in 
an  insolvent  succession,  the  executor's  account  shows  a  specific  sum  for  distribu- 
tion the  amounts  to  be  allowed  the  distributees  must  necessarily  be  fixed  and  the 
amount  made  definite.'* 

Credits  for  payments  made  by  executors  under  the  terms  of  the  will  are  not 
to  be  given  him  on  settlement  of  his  accounts  but  will  be  considered  only  on  the 
distribution  of  the  estate.*''  The  same  is  true  in  regard  to  the  determination  of 
the  rights  of  parties  claiming  an  interest  in  the  estate." 

The  court  may  in  his  discretion  charge  the  executor  personally  with  all  costs 
and  expenses  of  proceedings  on  objections  to  his  account,"  or  of  proceedings  to 
compel  him  to  account.** 

The  statute  of  limitations  governing  suits  on  implied  contracts  applies  to 
actions  for  the  recovery  of  unaccoimted-for  moneys  charged  against  the  representa- 
tive individually.** 

§  12.  Distribution  and  disposal  of  funds.""^ — The  administration  of  an  estate 
is  never  complete  until  all  the  assets  have  been  turned  over  to  those  rightfully 
entitled  to  them.''*  The  rights  of  devisees  and  legatees  are  fixed  by  the  decree  of 
distribution  and  not  by  the  will.'"  The  decree  creates  no  new  title,  but  merely 
declares  the  one  accruing  under  the  law  or  the  will."     Orders  and  judgments  of 


Tate  V.  Qalrdner,  119  Ga.  133,  46  S. 


E. 


59, 

73. 

60.  See  1  Curr.  L.  1124.  For  conclusive- 
ness of  orders  and  decrees  on  accounting,  nee 
post,  S  15. 

61.  Should  not  be  rendered  against  nlm 
In  favor  of  heirs  who  have  filed  no  opposi- 
tions Succession  of  Wlemann,  112  La,  293, 
36  So  354.  A  Judgment  directing  that  a  sum 
found  due  the  estate  from  the  administrator 
be  paid  to  the  heirs  rather  than  the  creditors 
held  proper  where  the  latter  did  not  join 
in  the  suit  to  compel  an  accounting,  had 
never  contested  administrator's  accounts, 
and  had  remained  inactive  and  acquiesced  in 
his  action  for  over  25  years,  and  the  estate 
Is  insolvent.  Thomas  v.  Hawpo  [Tex.  Civ. 
App.]    80  S.  W.   129. 

62.  Nowland  v.  Rice's  Estate   tMich.]    101 

N.  "W.  214.  „r    ^       T 

63.  Finley's  Bx'ra  v.  Pearson,  25  Ky.  L. 
R.    766,  76  S.   "W.   374. 

64.  Judgment  creditor  allowed  interest 
UP  to  date  of  filing  account  has  no  reason  to 
complain.       Succession    of    Henderson     [La.] 

A  ft    Qrt      904 

65.  In  re  WlUey's  Estate,  140  Cal.  238,  73 
P.   998. 

66.  Particularly  where  Items  In  account 
to  which  his  right  to  object  is  questioned 
are  manifestly  improper.  In  re  Willey's  Es- 
tate, 140  Cal.  238,  73  P.  998. 


67.  Proper  to  do  so  where  account  is  sur- 
charged with  amounts  lost  through  his  neg- 
ligence in  failing  to  collect  claims.  In  re 
Northup's  Will,  92  App.  Dlv.  5,  87  N  T  S 
318. 

68.  Batt's  Ann.  Civ.  St.  art.  2251.  Thomas 
V.  Hawpe  [Tex.  Civ.  App.]  80  S.  W.  129. 

69.  An  action  in  which  plaintiff  claims 
that  certain  sums  of  money  belonging  to  her 
as  administratrix  were  received  by  defend- 
ant's decedent  as  executor  and  not  accounted 
for  and  demands  a  money  judgment  is  based 
on  an  implied  contract  to  pay  over  such 
money  and  hence  the  six  years'  statute  of 
limitations  applies.  Constantino  v.  Constan- 
tlne,   91  App.   Div.   607,   87  N.  T.   S.   139. 

70.  For  conclusiveness  of  decrees  of  dis- 
tribution, see  post,  §  15.  For  matters  in  re- 
gard to  appeals  therefrom,  see  post,  S  16. 
See,  also,  1  Curr.  L.  1125. 

71.  Bristol  Sav.  Bank  v.  Holley  [Conn  ] 
58  A.  691. 

72.  Can  only  be  determined  on  distribu- 
tion, and  hence  questions  as  to  payments  of 
income  by  executors,  whp  are  also  testa- 
mentary trustees  under  terms  of  will,  cannot 
be  determined  In  an  account  In  advance 
thereof.  In  re  WiUey's  Estate,  140  Cal  238 
73  P.  998. 

73.  Merely  declares  who  are  entitled  to 
the  property  unde  law  or  will  and  does  not 
affect  rights  of  persons  claiming  under  them 
Coats  v.  Harris    [Idaho]    76  P.   243. 
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the  probate  court  directing  a  distribution  of  the  estate  are  provisional  only,  and  do 
not. authorize  the  administrator  to  make  such  distribution  before  the  expiration  of 
the  time  allowed  for  an  appeal  therefrom.'*  In  North  Carolina,  any  person  inter- 
ested may  bring  an  action  against  the  representative  for  the  settlement  of  the 
estate  at  any  time  after  two  years  from  his  qualification'"'  and  within  ten  years 
after  the  right  of  action  accrues/" 

Legacies  should  be  paid  from  the  personalty,  unless  the  testator  indicates  a 
different  fund,''  or  a  statute  makes  them  a  charge  on  land."  In  paying  legacies, 
some  of  which  are  charged  and  others  not,  the  fund  charged  should  be  resorted  to 
in  order  to  avoid  a  deficiency."  General  legacies  abate  in  equal  proportions  to 
make  up  a  deficiency  of  assets.'"  The  share  of  a  pretermitted  child  should  first 
be  taken  from  the  estate  not  disposed  of  by.will.'^  If  that  is  not  sufficient,  so 
much  as  may  be  necessary  must  then  be  taken  from  all  the  devisees  and  legatees 
in  proportion  to  the  value  of  the  shares  they  respectively  receive  under  the  will, 
unless  the  obvious  intention  of  the  testator  in  relation  to  some  specific  provision 
would  thereby  be  defeated."^ 

Interest  will  be  allowed  on  legacies  from  time  when  they  become  due.'*  It 
is  allowed  as  incident  to  the  principal  demand,  and  is  not  imposed  upon  the  ex- 
ecutor for  his  neglect.'*  The  representative  is  personally  chargeable  with  interest 
on  legacies  or  distributive  shares  which  he  refuses  or  neglects  to  pay  over  to  those 
entitled  thereto"  and  for  damages  resulting  from  his  delay  or  refusal.'' 


74.  Payment  before  that  time  no  defense 
to  claims  of  persons  Interested  on  trial  do 
novo  on  appeal.  Coulter  V.  Lyda,  102  Mo. 
App.  401,  76  S.  W.  720. 

75.  No  demand  and  refusal  necessary 
[Code,  §§  1488,  1402].  Edwards  v.  Lemmond 
[N.  C]   48  S.  B.  737. 

76.  Accrues  two  years  after  quallfloation 
[Code,  §  158].  Edwards  v.  Lemmond  [N.  C] 
48  S.  B.  737. 

77.  The  indication  of  a  particular  fund  or 
the  charging  of  legacies  on  realty  la  always 
a  question  of  intention,  and  hence  is  treated 
In  the  title  Wills.  See  Wills,  §  5D,  10,  2 
Curr.   L..   2146. 

78.  In  Connecticut,  pecuniary  legacies  are 
a  charge  on  real  estate  not  specifically  de- 
vised. Proceeds  of  sale  may  be  used  to  pay 
them  [Gen.  St.  1902,  §  295].  Blakeslee  v. 
Pardee,  76  Conn.  263,  56  A.  503. 

79.  Where  personalty  insufficient  to  pay 
all  legacies.  Blakeslee  v.  Pardee,  76  Conn. 
263.  56  A.  503. 

80.  Loring  v.  Thompson,  184  Mass.  103, 
68  N   B.  45.     See  Wills,  5  5P,  2  Curr.  L..  2158. 

81.'  lii  re  Ross'  Estate,  140  Cal.  282,  73 
P.  976.  Rights  of  pretermitted  children,  see 
Descent  and  Distribution,  §  2,  3  Curr.  L. 
1082. 

83.  Devise  held  not  exempt  [Cal.  Civ. 
Code,  §  1308]..  In  re  Ross'  Estate,  140  Cal, 
282,   73  P.   976. 

83.  Lorlng  v.  Thompson,  184  Mass.  103, 
68  N.  E.  45.  From  one  year  after  his  death 
where  testator  did  not  stand  in  loco  parentis 
to  legatee  (Graham  v.  Whitridge  [Md.]  68 
A.  36),  unless  will  shows  contrary  intention 
(Gaston  v.  Hayden,  98  Mo.  App.  683,  73  S.  W. 
938).  Interest  was  properly  allowed  on  a 
special  legacy  to  a  trustee,  for  the  period  be- 
tween the  time  the  distribution  should  have 
been  made  by  the  terms  of  the  will  and  the 
time  when  it  was  made,  where  the  trustees 
as   purchasers   of   the   estate   charged  them- 


selves with  Interest  for  the  same  period  on 
the  amount  to  be  paid  by  them  on  account 
of  the  purchase.  Kennedy  v.  Dickey  [Md.] 
57  A.  621. 

84.  Lorlng  v.  Thompson,  184  Mass.  lOS,  68 
N.   E.   45. 

85.  Distributees  should  be  allowed  Inter- 
est from  the  date  of  final  settlement  where 
the  administrator  refuses  to  pay  over  their 
shares  and  compels  them  to  resort  to  tho 
courts  for  the  enforcement  of  their  rights. 
Preston  v.  Davis'  Bx'rs  [Va.]  45  S.  E.  865. 
Executors  held  chargeable  with  legal  inter- 
est on  moneys  which  they  failed  to  distrib- 
ute, but  left  on  deposit  In  their  own  bank 
for  more  than  ten  years,  there  being  no  rea- 
son why  distribution  should  not  have  been 
made.  Owens  v.  Owens'  Estate  [Miss.]  37 
So.  149.  Where  widow  was  awarded  benefits 
she  would  have  received  had  she  taken  un- 
der the  statute  as  of  the  time  such  benefits 
would  have  reached  her  in  that  event,  and 
was  required  to  account  for  property  re- 
ceived as  of  the  time  of  the  receipt  thereof, 
she  was  entitled  to  interest  from  the  time 
she  should  have  received  the  principal  of 
her  property  had  she  taken  under  the  stat- 
ute. Ludington  v.  Patton  [Wis.]  99  N.  W. 
614.  In  the  absence  of  proof  of  special  dif- 
ficulty or  complication,  the  law  regards  one 
year  as  a  sufficient  time  in  which  to  collect 
assets  and  pay  debts.  Lowman  v.  Lowman 
[S.  C]  48  S.  E.  536.  Where  the  will  directs 
the  executor,  who  is  also  a  devisee,  to  pay 
debts  as  soon  as  It  can  be  conveniently  done, 
and  directs  him  to  thereafter  pay  certain 
legacies  out  of  the  devise  to  him.  he  is 
chargeable  with  interest  on  such  legacies 
after  one  year.     Id. 

80.  Unexcused  delay  in  distribution  and 
frivolous  appeal  from  order  for  partial  dis- 
tribution. In  re  Straus'  Estate  [Cal.]  77  F. 
1122.  The  necessity  for  retaining  funds,  to 
pay   legacies   due   at   the  death   of  testator's 
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The  indebtedness  of  a  legatee  or  distributee  to  the  estate  may  be  deducted  from 
his  legacy  or  distributive  share."  There  is  a  conflict  of  authority  as  to  whether 
this  rule  applies  to  debts  barred  by  the  statute  of  limitations.*'  The  transfer  tax 
may  also  be  deducted.*'  In  equity,  a  debt  due  to  an  administrator  individually 
from  a  distributee  may  be  allowed  as  a  payment  on  such  distributee's  share  of  the 
estate/"  but  it  cannot  be  brought  into  the  administration  as  a  credit  upon  the  shares 
of  the  other  distributees."  The  ademption  of  legacies  and  the  satisfaction  of  debts 
by  legacies  being  questions  of  intention  are  treated  elsewhere."^ 

The  rights  of  all  the  heirs  should  be  preserved/'  and  the  decree  should  dis- 
pose of  the  property  and  the  whole  title  thereto  and  estate  therein.**  Estates  will 
be  equitably  distributed  so  as  to  procure  equality  of  shares."  Where  the  widow 
elects  to  take  a  child's  part,  the  estate  should  be  equally  divided  between  her  and 
the  children  after  the  payment  of  the  debts  and  the  expenses  of  administration  up 
to  and  including  the  distribution.®"  Such  share  is  superior  to  legacies.*'  On  an 
issue  as  to  whether  a  distributee  has  received  his  share  of  the  estate,  a  full  showing 
of  what  he  and  the  other  heirs  have  received  is  proper."'  Statutes  in  some  states 
authorize  proceedings  to  determine  the  interest  of  all  persons  in  an  estate  in  pro- 
cess of  administration.'*     In  others  on  the  filing  of  the  final  account  and  notice 


widow  furnishes  the  executor  no  excuse  for 
delaying  the  settlement  of  the  balance  of  the 
estate  and  the  payment  of  all  legacies  which 
are  due,  there  being  sufficient  funds  for  both 
purposes.  Brown  v.  Ferren  [N.  H.J  68  A. 
870. 

87.  Liability  of  surviving  partner  to  es- 
tate for  assets  collected  by  him  and  not  ac- 
counted for,  though  not  a  debt  contracted 
with  decedent  or  with  his  executor  within 
meaning  of  Ala.  Code  1896,  §  239.  Noble  v. 
Tait  [Ala.]  37  So.  278.  Prom  distributee  or 
party  from  whom  he  claims  by  right  of  rep- 
resentation. Boden  v.  Mler  [Neb.]  98  N.  W. 
701.  Debts  of  deceased  parent  will  be  de- 
ducted from  share  of  issue  taking  by  right 
of  representation  under  statutes  for  preven- 
tion of  lapses  [Ohio  Kev.  St.  1892,  S  5971]. 
Baker  v.  Carpenter,  69  Ohio  St.  15,  68  N.  E. 
577.  A  debtor  heir  will  be  required  to  ac- 
count to  the  estate  for  the  debt  he  owes,  and 
the  amount  he  is  to  receive  will  depend  upon 
the  accounting;  debt  evidenced  by  promis- 
sory notes;  interest  thereon.  Tobias  v.  Rich- 
ardson, 5  Ohio  C.  C.  (N.  S.)  74.  Where  debt 
exceeds  legacy,  need  not  pay  it,  but  may 
give  legatee  credit  for  the  amount;  but  ex- 
ecutor cannot,  as  trustee  under  same  will, 
apply  income  of  testamentary  trust  to  pay- 
ment of  debt.  In  re  Bogert's  Estate,  85  N. 
T.  S.  291.  See  Wills,  §  5  D  10,  2  Curr.  L. 
2148.' 

88.  In  AlaUama,  mere  lapse  of  time  is  no 
bar.     Noble  v.  Tait  [Ala.]  37  So.  278. 

In  Nebraska,  debts  barred  by  the  statute 
cannot  be  deducted.  Boden  v.  Mier  [Neb.] 
98   N.  W.   701. 

89.  In  re  Ogden'e  Estate,  41  Misc;  158,  83 
N.  T.  S.  977.  See  title  Taxes,  §  15,  2  Curr. 
L   1838,  for  full  discussion  of  transfer  taxes. 

90.  Preston  v.  Davis'  Ex'rs  [Va.]  45  S.  E. 
865. 

91.  Agreement  by  distributees  approving 
manner  of  administration  held  not  to  author- 
ize such  action.  Preston  v.  Davis'  Bx'rs 
[Va.]   45  S.  B.  865. 

02.     See   Wills,  5   6F, 
I  BD  4,  2133.  ■         ^, 

93.     The  rlehts  of  an  heir  cannot  be  disre 


2   Curr.   L.   2158;   Id., 


garded,  though  he  has  been  unheard  of  for 
29  years.  In  re  Sherwood's  Estate,  206  Pa. 
465,  56  A.  20.  A  decree  directing  distribu- 
tion to  two  brothers,  one  of  whom  has  been 
absent  and  unheard  of  for  thirty  years,  will 
not  be  modified  so  as  to  give  the  whole 
estate  to  the  other,  in  the  absence  of  proof 
of  death  of  the  first.  In  re  Mitchell's  Es- 
tate, 85  N.  T.  S.  103. 

94.  Where  will  gives  fee  to  children  sub- 
ject to  trust,  decree  should  make  distribu- 
tion to  them  subject  to  trust.  In  re  Reith's 
Estate  [Cal.]  77  P.  942. 

95.  Held  that  son  who  had  received  cer- 
tain payments  under  compromise  agreement 
with  executors  could  not  be  regarded  as 
creditor  of  estate  so  as  not  to  be  entitled 
to  share  of  profits  in  partnership  of  which 
deceased  was  a  member.  In  re  Meyer,  88  N. 
Y.  S.  798.  Income  divided  where  estate 
could  not  be  divided  as  directed  by  will. 
Id.  Where  bequests  are  made  in  trust  to 
pay  the  income  to  beneficiaries  and  the  prin- 
cipal cannot  be  paid  to  the  trustees  at  tes- 
tator's death,  the  beneficiaries  are  entitled 
until  it  is  so  paid  to  the  Income  merely,  that 
is  the  amount  which  the  fund  earns  if  prop- 
erly invested,  and  if  not,  the  amount  It  would 
have  earned  if  so  invested.  Under  Mass. 
Rev.  Laws,  c.  141,  S  24,  providing  that  If  in- 
come is  given  In  trust  for  benefit  of  one  for 
life,  he  Is  entitled  to  receive  it  from  tes- 
tator's death.  In  determining  amounts  which 
shall  abate  for  deficiency  of  assets,  such  In- 
come should  be  added  to  bequests  in  trust. 
Loring  v.  Thompson,  184  Mass.  103,  68  N.  E. 
45. 

96.  May  take  such  part  In  lieu  of  dower 
[Pla.  Rev.  St.  1892,  §  1833].  Benedict  v. 
Wilmarth  [Pla.]  35  So.  84. 

97.  Benedict  v.  Wilmarth  [Fla.]  35  So. 
84. 

98.  Perdue  v.  Perdue  [Mo.  App.]  81  S.  W. 
633. 

99.  Order  adjudging  persons  not  appear- 
ing after  notice  in  default,  held  not  to  de- 
prive court  of  jurisdiction  by  reason  of  re- 
cital therein  that  it  was  without  prejudice 
tn  those  who  had  filed  petitions  for  distriliu- 
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to  heirs,  devisees  and  legatees,  thej'  must  appear  and  prove  their  heirship  or  other 
title  to  the  surplus.^ 

Surplus  moneys  received  on  foreclosure  of  a  mortgage  should  be  distributed 
by  the  probate  court  on  notice  to  all  parties,"  and  commissions  which  an  executor 
refuses  to  accept  and  returns  to  the  estate  should  be  divided  among  all  the  bene- 
ficiaries.' The  allowance  for  the  value  of  the  widow's  dower  deducted  from  the 
share  of  an  after-bom  child,  for  whom  no  provision  was  made  in  the  will,  should 
be  held  by  the  representatives  for  the  benefit  of  all  the  devisees  in  proportion  to 
their  respective  shares.*  Any  surplus  remaining  after  a  sale  of  lands  to  pay  debts 
should  be  distributed  as  realty." 

Ordinarily  the  only  questions  on  distribution  are  as  to  who  are  the  heirs,  lega- 
tees and  devisees  and  what  property  they  are  entitled  to  as  such."  In  the  absence 
of  statute,''  the  probate  court  has  no  jurisdiction  to  determine  controversies  between 
heirs  or  devisees  and  third  parties  claiming  under  them.*  A  provision  authorizing 
distribution  to  the  assignees  of  such  persons  does  not  apply  to  conveyances  made 
by  an  heir  apparent  before  the  death  of  decedent." 

Upon  the  hearing  for  distribution,  the  court  can  adjust  all  matters  between  ihe 
legatees  or  distributees  and  the  executors,  and  credit  to  the  latter  all  advances  made 
by  them  to  the  former  under  the  terms  of  the  will.'^"  Contracts  between  the  heirs," 
and  between  the  heirs  and  the  representatives  in  regard  to  the  distribution  of  the 


tion  [Cal.  Code  Civ.  Proc.  §  1664].  In  re 
Sutro's  B.=itate  [Cal.]  77  P.  402.  Provision  In 
such  section  as  to  time  of  filing  complaint 
held  directory  only,  and  failure  to  file  within 
such  time  held  not  to  deprive  court  of  juris- 
diction.    Id. 

1.  Petition  filed  by  legatee  need  not  show 
that  executor  has  assets  applicable  to  pay- 
ment of  his  legacy  [Burns'  Ann.  St.  Ind. 
1901,  §  2562].  Coulter  v.  Bradley  [Ind.]  71  N. 
E.  903. 

2.  Order  of  supreme  court  directing  dis- 
tribution to  particular  creditors,  made  with- 
out notice  to  all  creditors,  properly  modified 
by  requiring  repayment  into  court  subject 
to  further  orders,  should  be  distributed  by 
surrogate  on  notice  to  all  parties.  Powell 
V.  Harrison,  88  App.  Div.  228,  85  N.  T.  S. 
452.  A  judgment  of  foreclosure  of  a  mort- 
gage given  by  decedent  should  direct  that 
the  surplus  moneys  derived  therefrom  should 
be  paid  into  the  surrogate's  court  having 
jurisdiction  of  the  estate.  Code  Civ.  Proc.  § 
2798,  2799.  Contract  creditor,  though  not 
party  to  action  entitled  to  move  for  amend- 
ment of  order  so  as  to  have  fund  held  sub- 
ject to  order  of  surrogate  court  rather  than 
supreme   court.     Id. 

3.  Widow  should  be  given  her  share 
where  it  appears  that  he  did  not  intend  to 
donate  them  to  the  children.  Owens  v. 
Owens'  Estate  [Miss.]   37  So.  149. 

4.  In  re  Miner  [N.  J.  Bq.]  55  A.  1102. 

5.  Power  of  sale  in  will  does  not  amount 
to  a  conversion.  In  re  Raleigh's  Estate,  206 
Pa.   461,  55  A.   1119. 

«.  In  re  Ryder's  Estate,  141  Cal.  366,  74 
P.  993. 

7.  In  Utah  has  jurisdiction  (Rev.  St.  1898, 
5  3691).  Snyder  v.  Murdock,  26  Utah,  233,  73 
P.    22. 

lu  New  York,  the  estate  will  be  distributed 
to  those  having  legal  title  thereto,  and  par- 
ties claiming  adversely  thereto  under  equl- 
fablp    titles    will    be    remitted    to    other    tri- 


bunals. Code  Civ.  Proc.  §  2743.  Surrognte 
has  no  jurisdiction  where  validity  of  equi- 
table assignment  is  disputed.  In  re  Lattan's 
Estate,  42  Misc.  467,  87  N.  Y.  S.   246. 

8.  In  South  Dakotu,  the  county  court  has 
no  jurisdiction  of  an  action  to  set  aside  re- 
lease by  legatee  on  ground  of  fraud.  Ward 
v.  Du  Pree,  16  S.  D.   500,  94  N.  W.  397. 

In  Alaine,  it  Is  held  that  the  question  of 
the  validity  of  an  assignment. by  an  heir  of 
his  distributive  share  does  not  arise  in  the 
probate  court  or  in  the  supreme  court  of 
probate,  but  must  be  settled  in  the  common 
law  courts,  and  the  decree  of  distribution 
should  be  made  irrespective  thereof.  Tn  re 
Cote's  Estate,  98  Me.  415,  57  A.  584;  Appeal 
of  Stilphen  [Me.]  58  A.  916.  [Advance 
sheets   only.] 

9.  Where  grantor  inherits  property  which 
he  previously  conveyed  without  title,  gran- 
tee may  not  have  it  distributed  to  him  in 
probate  proceedings  [C&l.  Code  Civ.  Proc.  § 
1678].  In  re  Ryder's  Estate,  141  Cal.  36fi 
74  P.  993. 

10.  In  re  Willey's  Estate,  140  Cal.  238,  73 
P.  998. 

11.  Evidence  held  to  show  agreement  be- 
tween decedent's  mother  and  his  widow 
whereby  the  latter  agreed  to  take  certain 
property  in  full  satisfaction  of  her  interest. 
Wright  V.  Breckenrldge  [Iowa]  101  N.  W. 
111.  Receipt  by  widow  in  which  she  ac- 
knowledged full  satisfaction  of  her  claims 
held  admissible  for  purpose  of  showing 
agreement  of  settlement.  Id.  Where  the 
widow,  who  had  renounced  under  the  will, 
made  no  claim  to  the  balance  of  the  land 
for  more  than  12  years,  she  could  not  there- 
after claim  any  Interest  in  It,  though  she 
had  never  conveyed  her  Interest  to  decpil- 
ent's  mother,  to  whom  the  land  was  devised. 
Id.  Agreement  as  to  distribution  of  realty 
held  to  operate  as  conveyance  and  to  con- 
trol the  rights  of  the  parties.  Howells  v 
McGraw,  97  App.  Dlv.  460,  90  N.  Y.  S    1 
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estate,  will  be  enforced  if  otherwise  valid,^"  but  one  heir  cannot  bargain  away  the 
rights  of  the  others."  Legatees  who,  without  objection,  permit  the  representatives 
to  pay  annuities,  cannot  thereafter  complaia  that  the  annuities  given  to  them  are 
entitled  to  preference.^*  A  contract  to  dispose  of  one's  property  in  a  particular 
way  by  will  may  be  enforced  against  his  heirs,  devisees  or  personal  representatives.^"* 

The  attachment  of  a  legacy  by  a  creditor  of  the  legatee  gives  him  the  same 
rights  in  relation  thereto  as  the  legatee  had.^°  The  representative  may  be  made 
a  garnishee  in  a  suit  in  attachment  where  it  appears  on  filing  his  final  account  that 
the  legacy  or  a  part  thereof  will  probably  be  paid." 

Statutory  notice  of  proceedings  for  distribution  must  be  given.^'  The  admin- 
istrator represents  the  iatestate,*'  and  is  an  adverse  party  as  to  all  persons  claim- 
ing the  right  to  share  in  the  personalty.''*  Where  there  is  a  contest  as  to  who  is 
the  next  of  kin,  the  right  to  open  and  close  rests  in  the  discretion  of  the  court.*^ 
Only  those  having  an  interest  in  the  estate  can  question  the  disposition  made  of 
the  property.^^  One  is  not  estopped  from  claiming  that  he  is  a  universal  legatee 
by  a  claim  in  the  same  pleadings  as  usufructuary.''* 

The  court  of  the  ancillary  jurisdiction  may,  in  its  discretion,  award  payment 
to  a  resident  legatee  or  distributee  before  ordering  remission  of  the  balance.'* 
Where  decedent's  next  of  kin  is  a  nonresident  alien,  the  public  administrator  may 
be  directed  to  turn  over  the  balance  of  his  estate  to  the  consul  general  of  the 


IB.  See  ante,  5  9A.  An  agreement  to 
expedite  the  distribution  of  the  estate, 
though  amounting  to  a  pretermission  of  a 
doubtful  claim,  is  not  unfair  or  oppressive. 
Norwood  V.  Tyson  [Ala.]  36  So.  370.  Equity 
will  enforce  an  agreement  by  a  legatee  that 
advances  made  to  her  by  an  administrator 
personally,  when  he  has  no  funds  belong- 
ing to  her  in  his  hands,  shall  be  set  off 
against  her  sjjare  of  the  proceeds  of  lands 
belonging  to  the  estate.  Will  allow  admin- 
istrator to  reimburse  himself  therefrom. 
Horton  v.  Hill  [Ala.]  36  So.  465.  Equity  has 
jurisdiction  to  compel  specific  performance 
of  a  contract  whereby  legatees  and  the  ex- 
ecutor agree  upon  a  division  of  the  estate, 
the  giving  of  receipts  and  the  discharge  of 
the  executor.  Will  enjoin  proceedings  to 
compel  executor  to  account  in  probate  court 
where  division  was  made  but  receipts  were 
not  filed  according  to  the  agreement.  Bill 
not  demurrable  because  receipt  evidential 
against  allegation  of  full  settlement.  Nor- 
wood V.  Tyson  [Ala.]  36  So.  370. 

13.  Hughes  V.  Miliar,  205  Pa.  627,  55  A. 
793.  A  mortgage  on  a  lot  owned  by  deceased 
was  foreclosed  and  the  lot  was  bid  in  by  a 
creditor  tor  a  certain  sum.  On  agreement 
between  the  creditor  and  the  widow  that 
the  sale  should  be  set  aside,  the  property 
was  again  put  up  for  sale  and  purchased  by 
the  widow  for  a  less  sum,  the  creditor  be- 
ing given  judgment  for  the  amount  of  his 
claim.  Held  that  the  sheriff  was  entitled  to 
recover  from  the  creditor  for  the  benefit  of 
the  estate  the  difference  between  his  bid  and 
the  amount  for  which  the  widow  purchased. 
Id.  The  sum  so  recovered  should  be  dis- 
tributed as  part  of  the  estate,  but  the  por- 
tion to  which  the  widow  would  be  entitled 
should  be  paid  to  the  creditor.     Id. 

14.  The  widow,  who  has  made  no  claim 
that  an  annuity  given  her  by  the  will  was 
entitled  to  preference  and  did  not  complain 
of  the  course  adopted  by  the  executor  until 
he   commenced   suit   for   the   construction   of 


the  will,  could  not  then  complain  of  his  con- 
duct In  leaving  a  part  of  her  annuity  un- 
paid and  making  payments  on  other  annui- 
ties, particularly  when  there  were  sufficient 
funds  to  pay  them  all  with  interest  on  de- 
ferred payments.  Houghteling  v.  Stock- 
ridge   [Mich.]    99  N.  W.   759. 

15.  See  Wills,  5  1,  2  Curr.  D.  2077,  for  a 
f^ll  discussion  of  this  question. 

16.  Must  wait  until  orphans  court  deter- 
mines amount  due  legatee.  Bllwanger  v. 
Moore,   206  Pa.   234,  55  A.   966. 

17.  Orlopp .  V.  Schueller,  4  Ohio  C.  C.  (N. 
S.)   611. 

18.  Only  notice  necessary  on  decree  of 
distribution  is  that  required  by  Kan.  Gen. 
St.  1901,  S  2957.  Id.  §  2974  does  not  apply. 
Scruggs  v.   Scruggs    [Kan.]    77   P.    269. 

19.  Sorensen  v.  Sorensen  [Neb.]  98  N.  W. 
837. 

20.  Within  meaning  of  Neb.  Code  Civ. 
Proc.  §  329,  In  regard  to  witnesses  In  actions 
wherein  representatives  of  decedents  are 
parties.  Sorensen  v.  Sorensen  [Neb.]  98  N. 
W.  837.  As  to  his  competency  as  a  witness, 
see  title  Witnesses,  §  4,  2  Curr.  L.   2169. 

21.  Sorensen  v.  Sorensen  [Neb.]  98  N.  W. 
837.  Disaffirming  rule  announced  In  Id. 
[Neb.]  94  N.  W.  540.  Former  opinion  ad- 
hered  to.      Id.    [Neb.]    100  N.   W.    930. 

22.  Cunningham  v.  Lawson  [La.]  36  So. 
107. 

23.  Decree  recognizing  both  demands 
harmless  error.  Thomas  v.  Blair,  111  La. 
678,  35  So.  811. 

24.  Wilson  V.  Smith  [C.  C.  A.]  126  F.  916. 
But  it  will  not  do  so  where  questions  exist 
which  can  only  be  properly  determined  un- 
der the  law  of  the  decedent's  domicile.  Stat- 
utes authorizing  legatees  to  bring  action 
against  executors  to  recover  their  legacies, 
where  there  are  sufficient  assets  to  pay  leg- 
acies and  debts  (Pa.  Act  Feb.  24,  1834,  §§  50. 
53,  55)  does  not  extend  to  foreign  assets 
distributable  under  the  laws  of,  and  by  the 
courts  of  another  state.     Id. 


3  Cur.  Law. 


ESTATES  OF  DECEDENTS  §  12. 


1313 


country  in  which  he  resides,  instead  of  citing  him  and  making  payment  to  him 
directly.*" 

A  life  tenant  or  Tisnfructuary  may  be  required  to  give  boild  unless  the  will' 
provides  otherwise.*' 

The  court  may  order,"  or  the  next  of  kin  may  agree  to,  a  distribution  of  assets 
in  kind  for  the  purpose  of  avoiding  loss.*'  On  the  settlement  of  the  executor's 
account,  a  sufficient  sum  should  be  set  apart  to  pay  annuities  and  legacies  not  yet 
due.*"  Where  an  accumulation  for  the  benefit  of  children  is  for  a  longer  period 
than  that  allowed  by  law,  distribution  should  be  made  to  each  upon  his  arrival  at 
majority."  The  doctrine  of  acceleration  of  estates  is  founded  upon  the  desire  of 
courts  of  equity  to  give  effect  to  the  manifest  intention  of  the  testator,  and  it  will 
be  denied  when  such  intention  would  be  frustrated  by  allowing  it." 

Statutes  in  some  states  allow  distribution  before  final  settlement  on  the  exe- 
cution of  bonds  for  repayment,  if  required.'"  In  Pennsylvania,  where  distribu- 
tion is  made  under  an  order  of  court,  the  administrator  has  no  right  to  demand  a 
refunding  bond  from  the  legatees  or  distributees,  and  is  not  liable  for  a  failure 
to  do  so.^'  On  application  for  a  partial  distribution,  the  court  should  direct  the 
retention  of  a  sufficient  simi  to  pay  commissions,  attorney's  fees  and  the  expenses' 
of  closing  up  the  estate.'*  In  California,  an  order  for  the  payment  of  a  dividend 
on  an  accounting  by  an  administrator  may  be  made  without  notice  or  application 
therefor,'"  but  it  cannot  be  made  imtil  after  the  account  is  settled."  It  is  not, 
strictly  speaking,  a  part  of  the  proceeding  for  the  settlement  of  the  account,  or 
of  the  adjudication  respecting  the  claims  reported  therein."  An  appeal  from  the 
order  settling  the  account  suspends  the  order  for  a  dividend,  and  prevents  its  en- 
forcement against  the  will  of  the  administrator." 

A  legatee  may  follow  the  assets  of  the  estate  to  recover  the  amount  of  his 
legacy."    In  some  states,  legatees*"  and  distributees  may  maintain  actions  against 


25.  The  public  administrator  appointed  to 
administer  upon  the  estate  of  an  Italian  sub- 
ject dying  a  resident  of  New  York.  In  re 
Davenport,  43  Misc.  573,   89  N.  T.  S.  537. 

ae.  Mag-ulre  v.  Magulre,  110  La.  279,  84 
So.  443. 

27.  As  where  they  consist  largely  of  stocks 
and  bonds  which  have  depreciated  in  value. 
In  re  Thompson,  84  N.  T.  S.  1111. 

28.  In  re  Thompson,  84  N.  T.  S.  1111. 

29.  Where  pecuniary  legacies  do  not  be- 
come payable  until  the  death  of  testator's 
widow,  and  in  the  meantime  the  net  Income 
of  the  money  required  to  pay  them  goes  to 
her,  a  sufficient  sum  for  the  purpose  should 
be  set  aside  upon  the  settlement  of  the  ex- 
ecutor's account,  and  transferred  to  him  as 
trustee,  upon  his  giving  bond  as  such.  Will 
then  be  discharged  for  It  in  his  capacity  as 
executor.  Brown  v.  Ferren  [N.  H.]  58  A. 
870. 

30.  Until  children  reached  age  of  25  years. 
Thorn  v.  Thorn,  86  App.  Div.  405,  83  N.  Y.  S. 
849. 

31.  Distribution  could  not  be  accelerated 
by  release  of  widow's  life  Interest,  where 
children  took  vested  Interests  under  the  will, 
defeasible  as  to  any  one  of  them  on  his 
death  during  life  of  widow,  in  which  event 
his  share  would  go  to  his  children,  and  the 
will  fixed  the  time  for  division  at  the  death 
of  the  widow,  since  it  would  be  impossible 
before  that  time  to  ascertain  who  would  be 
entitled  to  take  the  remainder  on  the  hap- 

S  Curr.  Law — 83. 


pening  of  that   event.     In   re   Rogers'   Trust" 
Estate,  97  Md.   674,  65  A.   679. 

32.  Pierce's  Code,  §  2671.  Noble  v.  Whlt- 
ten,  34  Wash.  507,  76  P.  95. 

33.  In  re  Piper's  Estate,  208  Pa.  636,  57  A. 
1118. 

34.  Evidence  sufficient  to  sustain  order  for 
partial  distribution.  Amount  left  held  suffi- 
cient. In  re  Straus'  Estate  [Cal.]  77  P.  1122. 
Objection  on  petition  for  partial  distribution 
that  court  had  no  jurisdiction  over  contro- 
versy between  executor  and  petitioner  in  re- 
gard to  profits  of  partnership  business  held 
untenable,  there  being  no  such  controversy. 
Id. 

35.  Cal.  Code  Civ.  Proo.  S  1647.  In  re  Mo- 
Dougald's  Estate  [Cal.]  77  P.  443. 

36.  When  made  on  same  day  may  be  in- 
cluded in  same  entry  in  minutes  with  order 
settling  account  and  Immediately  following 
it.  May  be  made  on  same  or  subsequent  day. 
In  re  McDougald's  Estate  [Cal.]  77  P.  443. 

37.  Parties  to  whom  dividends  are  payable 
do  not  thereby  become  parties  to  account- 
ing. In  re  McDougald's  Estate  [Cal.]  77  P. 
443. 

38.  Hence  It  is  proper  to  defer  order  for 
dividend  until  time  for  appeal  from  order 
settling  account  has  expired  or  appeal  there- 
from has  been  determined.  In  re  McDou- 
gald's Estate   [Cal.]    77  P.   443. 

39.  Plaintiffs  as  legatees  of  testator  may 
follow  assets  of  his  estate  into  hands  of  per- 
sons receiving  them  In  distribution  of  intes- 
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the  representative  for  their  legacies  or  distributive  shares.*^  A  solicitor  has  no 
capacity  to  sue  to  recover  for  the  benefit  of  the  distributees  money  paid  to  the  clerk 
of  the  superior  court  by  decedent's  administrator  for  the  benefit  of  such  distribu- 
tees.*" An  action  cannot  be  maintained  to  recover  a  distributive  share  of  the  estate 
under  a  decree  annulled  by  the  probate  court.*'  In  a  suit  in  equity  to  establish 
the  lien  of  a  legacy  on  certain  realty,  the  burden  is  on  plaintiff  to  prove  that  the 
legacy  is  a  subsisting  lien  and  is  unpaid.** 

The  statute  of  limitations  does  not  begin  to  run  in  favor  of  a  personal  repre- 
sentative against  the  distributees  until  a  court  having  jurisdiction  directs  a  dis- 
tribution,*'' and  against  the  right  of  an  heir,  devisee  or  legatee  to  recover  his  dis- 
tributive share  of  the  estate  until  the  executor  files  his  final  account.*" 

One  of  two  or  more  devisees  may  maintain  an  action  for  partition  against  the 
others  and  the  executor  at  any  time  after  the  expiration  of  the  time  for  filing  claims, 
though  the  estate  has  not  been  settled  and  there  has  been  no  decree  of  distribution, 
provided  the  executor  has  on  hand  sufficient  funds  to  pay  the  debts  and  expenses 
of  administration.*^  A  statute  authorizing  the  sale  of  a  decedent's  realty  freed 
from  any  contingent  remainders  or  executory  devises  limited  thereon,  or  any  en- 
tailment thereof,  without  the  consent  of  the  interested  parties,  is  constitutional.*^ 
'  A  devisee  may  prosecute  ejectment  during  the  pendency  of  probate  proceedings.*' 

Courts  of  general  jurisdiction  may  partition  property  owned  jointly  by  decedent 
and  another,"'  or  quiet  title  in  an  heir  without  regard  to  pending  probate  pro- 


Equity  will  not  interfere  with  a  decree  of  the  probate  court  directing  a  distribu- 
tion of  the  estate  to  beneficiaries  in  accordance  with  the  conditions  specified  in  the 
will.»2 

The  pendency  of  proceedings  for  the  revocation  of  probate  does  not  preclude 
the  making  of  an  order  directing  the  payinent  of  a  sum  to  a  legatee  who  is  also 


tate  estate  of  his  widow,  who  was  also  his 
executrix,  both  under  N.  T.  Code  Civ.  Proc. 
§  1837  and  Independent  thereof.  Trustees  of 
Methodist  Episcopal  Church  &  Soc.  v.  Eeeve, 
79  App.  Dlv.  65,  79  N.  T.  S.  1102. 

40.  Complaint  should  state  that  there  la 
property  of  testator  applicable  to  Its  pay- 
ment. Failure  to  do  so  cured  by  finding  to 
that  efTect.  Coulter  v.  Bradley  [Ind.  App.] 
69  N.  B.  710. 

In  Pennsylvania,  the  statute  authorizes 
suits  by  legatees  against  executors  having 
In  their  hands  sufficient  funds  to  pay  debts 
and  legacies,  to  recover  their  legacies  [Pa. 
Act  Feb.  24,  1834,  §  50  et  seq.  (P.  L,.  S3)]. 
Wilson  V.  Smith   [C.  C.  A.]  126  F.  916. 

In  New  York,  an  assignee  of  a  legatee  of 
a  specific  chattel  may  maintain  an  action 
against  the  executor  to  recover  the  same 
tCode  Civ.  Proc.  §  1819].  In  re  Bgan's  Es- 
tate, 89  App.  Dlv.  565,  85  N.  T.  S.  663. 

41.  California  (Code  Civ.  Proc.  §  1666). 
Le  Meanager  v.  Varlel  [Cal.]  77  P.  988.  Ex- 
ecutor's appearance,  answer  and  demurrer 
sufficiently  shows  court's  jurisdiction  over 
his  person.     Id. 

In  Georgia,  heirs  at  law  cannot  ordinarily 
sue  In  their  own  names  to  recover  their  dis- 
tributive share  in  personalty  without  alleg- 
ing that  there  was  no  administration  and  no 
necessity  for  any  [Ga.  Civ.  Code  1895,  5  3353]. 
Allen  V.  Hurst  [Ga.]  48  S.  B.  341. 

42.  It  is  proper  in  such  case  to  direct  that 
the   distributees  be   substituted  as   plaintiffs 


and  that  the  pleadings  be  reformed.     Brooks 
v.  Holton   [N.  C]   48  S.  E.  737. 

43.  Drew  v.  Provost,  98  Me.  422,  57  A.  587. 

44.  "Whether  suit  be  deemed  one  under 
Code  Civ.  Proc.  §  1819,  or  ordinary  one  in 
equity.  Conkllng  v.  Weatherwax,  90  App. 
Dlv.  585,  86  N.  T.  S.  139.  Declarations  of 
devisee  are  incompetent  to  prove  nonpay- 
ment as  against  his  mortgagee.  Id.  Mere 
proof  of  demand  for  payment  Is  not  proof  of 
nonpayment.     Id. 

45.  Smith  v.  Moore  [Va.]   46  S.  E.  326. 

40.  Right  of  one  who  was  entitled  to  a 
share  on  remarriage  of  decedent's  husband. 
Edwards  v.  Kelly  [Miss.]  36  So.  418. 

47.  Schick  V.  Whitcomb  [Neb.]  94  N.  W. 
1023. 

48.  Order  of  orphans'  court  directing  sale 
of  heavily  incumbered  property  held  for  best 
interests  of  all  partias  concerned  [Pa.  Act 
Apr.  18,  1853  (P.  L,.  603)].  In  re  Smith's 
Estate,   207  Pa.    604,  57  A.  37. 

49.  Beer  v.  Plant,  1  Neb.  Unoff.  372,  96  N. 
W.    348. 

50.  The  district  court  has  Jurisdiction  to 
partition  property  owned  jointly  by  two 
brothers  who  had  been  in  partnership  be- 
fore the  death  of  one  of  them,  which  was 
not  partnership  property.  Raynsford  v.  Hol- 
man  [Kan.]  74  P.  1128. 

51.  Altgelt  V.  McManus,  30  Tex.  382,  70  S. 
W.    460. 

5a.  KaufEman  v.  Gries,  141  Cal.  295,  74  P. 
846. 
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a  next  of  kin,  for  his  support.^'  Where,  upon  the  settlement  of  an  administrator's 
accounts,  the  balance  in  his  hands  was  ordered  paid  to  the  person  entitled  thereto, 
it  will  be  presumed  on  appeal  that  all  debts  have  been  paid.°* 

The  fee  of  a  guardian  ad  litem,  appointed  to  represent  minor  heirs  in  an  equity- 
suit  involving  the  distribution  of  the  estate,  is  properly  charged  against  the  estate 
as  an  expense  of  admiaistration.^"  Legacies  of  property,  which  it  is  necessary  to 
sell  in  order  to  make  the  required  division,  should  bear  their  proportion  of  the 
commissions  iucurred  in  administering  the  whole  estate.^" 

In  some  states,  the  court  is  given  discretion  to  apportion  between  the  parties 
the  costs  of  proceedings  to  determine  the  rights  of  persons  claiming  as  distributees 
of  the  estate  of  a  decedent.^' 

Family  settlements  must  be  between  parties  in  interest.'*  In  Louisiana,  if  tlie 
decision  of  a  family  meeting  advising  a  sale  of  property  belonging  to  the  estate  be 
homologated,  the  tutor  of  the  minor  heirs  has  authority  to  provoke  a  sale.""*  The 
fact  that  only  one  of  several  lots  directed  by  the  meeting  to  be  sold  for  purposes  of 
distribution  was  sold  does  not  release  the  purehaser."" 

§  13.  Enforcement  of  orders  and  decrees  by  attachment  as  for  a  contempt.'^ — 
In  New  York  the  surrogate  may  punish  the  executor  by  fine  and  imprisonment  as 
for  a  contempt  for  failure  to  pay  over  money  as  directed  by  a  decree.^^ 

§  14.  Discharge  of  personal  representatives.^' — The  office  of  an  executor  ceases 
when  he  turns  over  the  property  to  the  testamentary  trustee  and  makes  a  final 
settlement."*  The  mere  judicial  settlement  of  the  representative's  accounts  does 
aot  wbrk  his  discharge,  but  he  continues  as  executor  with  respect  to  assets  not 
turned  over.*°  In  some  states  it  is  held  that  an  executor  or  administrator  may 
resign  with  the  consent  of  the  probate  court,  or  may  be  removed  for  cause,  but 
that  the  court  has  no  right  to  discharge  him  from  his  trust  merely  on  the  settle- 


53.  Win  be  charged  to  him  as  legatee  or 
next  of  kin,  according  to  result  of  proceed- 
ings. Functions  of  executor  not  thereby 
destroyed  but  only  suspended  in  certain  par- 
ticulars [Code  Civ.  Proc.  §  26501.  In  re 
Hughes'  Estate,  41  Misc.  75,  83  N.  T.  S.  645. 

54.  Lethbrldge  v.  Lauder  [Wyo.]  76  P. 
682. 

55.  Benedict  v.  Wilmarth  [Fla.]   35  So.  84. 

56.  In  re  Flsher^SS  App.  Dlv.  186,  87  N.  T. 
S.   567. 

57.  Cal.  Code  Civ.  Proc.  §  1664.  Llndy  v. 
McChesney,  141  Cal.  351,  74  P.  1034.  In  a 
proceeding,  under  the  California  Code  (Code 
Civ.  Proc.  §  1664),  to  determine  the  rights  of 
persons  claiming  as  distributees  of  the  es- 
tate of  a  decedent,  it  is  proper  to  tax  an 
unsuccessful  petitioner,  claiming  the  entire 
estate  as  against  devisees,  with  all  the  costs. 
Expenses  of  taking  depositions  not  used  held 
properly  Included.     Id. 

58.  Agreement  by  widow  with  testator's 
father  to  give  a  child  a  larger  share  of  per- 
sonalty than  it  would  be  entitled  to  under 
the  will  held  without  consideration,  the  fa- 
ther taking  nothing  under  the  will  and 
hence  not  being  a  party  in  interest  and  not 
entitled  either  to  contest  the  will  or  to  par- 
ticipate in  a  family  settlement.  House  v. 
Callicott   [Miss.]   35  So.   761. 

59.  Friedrlch  V.  Friedrich,  111  La,  26,  35 
So.  371. 

60.  No  concern  of  hers  whether  all  the 
property  was  sold,  and  the  proceedings  as 
to   the  lot   purchased  by  her  being  regular. 


she  is  bound  to  comply  with  the  terms  of 
the  sale.  Friedrlch  v.  Friedrich,  111  La.  26 
35  So.   371. 

61.     See  1  Curr.  L.  1127. 

«2.  Code  Civ.  Proc.  §  2555.  Money  owed 
by  him  to  testator  with  which  he  is  charge- 
able under  §  2714.  In  re  David's  Estate  44 
Misc.  337,  89  N.  T.  S.  927.  The  surrogate 
may,  under  his  general  power  to  enforce  the 
distribution  of  decedents'  estates  and  the 
payment  by  administrators  of  money  belong- 
ing thereto,  order  the  payment  by  the  ad- 
ministrator of  the  amount  of  a  judgment  re- 
covered against  him,  on  which  execution  has 
issued  from  the  supreme  court,  on  order  ob- 
tained from  the  surrogate,  and  has  been  re- 
turned unsatisfied,  and  may  enforce  such  or- 
der by  a  proceeding  for  contempt.  Code  Civ. 
Proc.  §  2472.  Order  of  surrogate  under  § 
2552  makes  conclusive  the  fact  that  adminis- 
trator has  funds  applicable  thereto.  In  re 
Mahoney's  Estate,  88  App.  Div.  140  84  N  Y 
S.  329. 

63.  See  1  Curr.  L.  1127.  See  Removals,  5 
3D,  ante. 

64.  One  appointed  after  his  resignation  as 
administrator  de  bonis  non  and  trustee  has 
not  authority  In  the  former  capacity  to  con- 
vey the  trust  property.  Cox  v.  Shelby  Coun- 
ty Trust  Co.  [Ky.]   80  S.  W.  789. 

66.  Where  not  In  terms  discharged  not 
precluded  from  suing  on  Judgments  formerly 
recovered  by  them  in  their  representative 
capacity  which  they  had  not  assigned  to 
themselves  as  trustees.  Wlllets  v.  Baines 
88  N.   Y.   S.   1018. 
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ment  of  his  so-called  final  account."  Pending  litigation  is  no  ground  for  refusal 
to  approve  the  final  report  of  the  executor  and  order  his  discharge,  where  the 
effectiveness  of  any  decree  in  the  action  will  not  be  impaired  thereby." 

The  formal  discharge  contained  in  the  decree  on  final  accounting  applies  only 
to  the  accounts  of  the  parties  up  to  that  time."'  The  chancery  court's  jurisdiction 
to  settle  estates  and  determine  the  liability  of  executors,  where  questions  arise  be- 
yond the  competency  of  the  probate  court,  includes  power  to  discharge  the  ex- 
ecutor.°° 

§  15.  Prolate  orders  and  decrees.''^ — Courts  having  charge  of  the  adminis- 
tration of  estates  are  generally  held  to  be  courts  of  general  jurisdiction  in  regard 
to  probate  matters.'^  Hence  their  judgments  and  decrees  are  as  binding  on  par- 
ties and  their  privies,'^  and,  until  vacated  or  reversed,  set  aside  or  modified  on 


66.  Hazlett  v.  Blakely  [Neb.]  97  N.  W. 
808. 

67.  As  pendency  of  suit  by  attorney  who 
assisted  in  will  contest,  against  executor 
and  trustee  to  have  his  fee  declared  Hen  on 
judgment  therein,  Hallett  v.  Lathrop  [Colo. 
App.]   77   P.   1096. 

68.  Does  not  bar  presentation  and  allow- 
ance of  claim  otherwise  provable.  Hazlett 
V.  Blakely  [Neb.]  97  N.  W.  808.  Executors 
of  a  deceased  trustee  who  have  been  form- 
ally discharged  and  have  accounted  for 
and  distributed  all  the  funds  coming  into 
their  hands  cannot  be  required  to  account 
further  In  their  executorial  capacity  In  re- 
spect to  the  trust  funds  or  for  the  acts  of 
deceased  In  relation  thereto,  It  not  appear- 
ing that  they  knew  of  such  trust,  or  that 
any  such  funds  came  into  their  hands,  or 
that  any  claims  therefor  were  filed,  or  that 
they  had  funds  out  of  which  such  claims 
could  be  paid.  Rosen  v.  Ward.  96  App.  Div. 
262,  89  N.  T.  S.  148.  An  administratrix,  who 
had  commenced  action  for  death  of  her  In- 
testate, was  thereafter  discharged  and  her 
final  account  was  approved  by  the  county 
court,  and  she  then  had  her  action  dis- 
missed without  prejudice.  Thereafter  she 
was  appointed  administratrix  de  bonis  non. 
and  the  action  was  revived.  Held  that 
the  only  effect  of  such  discharge  was 
to  approve  her  account  up  to  that  time, 
and  that  she  continued  to  be  administra- 
trix notwithstanding.  The  appointment  and 
revivor  of  the  action  as  administratrix 
d.  b.  n.  were  unnecessary  and  improper, 
but  were  not  prejudicial  to  her  right  to  con- 
tinue the  action.  Union  Pao.  R.  Co.  v.  Smith 
[Neb.]    99  N.  W.   813. 

69.  Question  of  specific  performance  of 
contract  for  division  of  estate.  Norwood  v. 
Tyson  [Ala.]  36  So.  370. 

70.  Collateral  attack  on  sales  to  pay 
debts,  see  ante,  §  7  D.  For  conclusiveness  of 
decree  on  accounting  as  to  rights  and  lia- 
bilities of  sureties,  see  ante,  §  9  G. 

71.  See  Jurisdiction,  §§  9,  11  A,  11  C,  2 
Gurr.  L.  620,  622,-  625. 

72.  See  Former  Adjudication,  §§  3,  4,  2 
Curr.  L.   64,   67. 

Order  appointing  admlnlHtrator  Is  In  rem 
and  a  judgment  therein  is  binding  and  con- 
clusive upon  all  persons  as  to  every  matter 
necessarily  involved.  Sorensen  v.  Sorensen 
[Neb.]  98  N.  W.  837.  An  administratrix, 
representing  all  the  heirs  as  their  guardian, 
who  consents  to  the  appointment  of  a  spe- 
cial   administrator    cannot   thereafter    object 


to  such  appointment  on  the  ground  that  she 
had  never  been  removed,  the  rights  of  cred- 
itors not  being  involved.  Lethbridge  v.  Lau- 
der [Wyo.]  76  P.  682.  In  regard  to  matters 
involved  in  collateral  litigation  therein,  be- 
tween particular  parties  and  not  necessarily 
involved  In  a  judgment  of  the  character  ren- 
dered. It  Is  binding  only  on  those  who  act- 
ually litigated  such  matters  and  their  priv- 
ies. In  a  proceeding  for  the  distribution  of 
the  assets  of  an  intestate  one  claiming  as 
heir  at  law  on  the  ground  that  he  is  the 
issue  of  a  marriage  between  his  mother  and 
intestate  held  not  concluded  on  the  ques- 
tion of  the  marriage  of  his  alleged  parents 
by  a  finding  in  proceedings  for  appointment 
of  administrator  that  they  had  never  been 
married.  Mother  did  not  represent  him  In 
that  proceeding.  Sorensen  N.  Sorensen 
[Neb.]  98  N.  W.  837.  See,  also,  Id.  [Neb.] 
100  N.  W.  930. 

Decree  settling  accounts.  Unless  corrected 
in  the  probate  court  for  fraud  or  want  of 
notice,  or  reversed  on  appeal.  Bassett  v. 
Fidelity  &  Deposit  Co.,  184  Mass.  210,  68  N. 
B.  205.  Decree  on  accounting  approving  ac- 
tion of  executor  in  keeping  alive  and  trans- 
ferring liens  of  certain  mortgages  paid  by 
him  held  not  binding  on  non  resident  par- 
ties having  no  notice  thereof.  Hetzel  v. 
Easterly,  96  App.  Div.  617,  89  N.  Y.  S.  154. 
Binding  on  representative  and  sureties. 
Smith  v.  Moore  [Va.]  46  S.  E.  326.  The  or- 
der of  the  probate  court  allowing  the  rep- 
resentative's first  account  Is  conclusive  upon 
him.  If  not  appealed  from.  Cannot  reopen  it 
after  12  years  on  ground  that  it  is  erroneous. 
Nowland  v.  Rice's  Estate  [Mich.]  101  N.  W. 
214. 

Decree  of  dlstrlbutlom  Distribution  by  the 
orphans'  court  of  a  balance  shown  by  the 
account  of  an  executor  or  administrator  is 
a  quasi  proceeding  in  rem,  binding  upon  the 
whole  world,  and  especially  upon  those  who 
are  actually  parties  thereto  or  who  might 
have  been  but  for  their  own  laches.  In  re 
Piper's  Estate,  208  Pa,  636,  57  A.  1118. 
Mortgagees  cannot  recover  either  from  lega- 
tees or  executors  a  deficiency  resulting  on 
foreclosure  sale  made  after  a  decree  of  dis- 
tribution, where  interest  was  paid  for  more 
than  thirty  years  after  the  mortgage  be- 
came due  and  no  claim  was  made  on  the 
mortgage  bond  at  the  audit  of  the  executors' 
account  and  no  notice  thereof  was  ever  given 
them.  In  re  Piper's  Estate,  208  Pa.  636,  57 
A.  118;  Snyder  v.  Murdoek,  26  Utah,  233,  73 
P.    22.     Not   binding  on   one   claiming  under 
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appeal,  as  conclusive  as  to  matters  necessarily  involved  in  their  determination  as 
those  of  any  other  court.'"  The  existence  of  all  facts  necessary  to  give  jurisdic- 
tion will  be  presumed  until  the  contrary  appears/*  and  such  judgments  cannot  be 


devisee  and  not  made  a  party.  Coatea  v. 
Harris  [Idaho]  75  P.  243.  Distributees  are 
parties  to  the  administration  proceedings 
and  chargeable  with  notice  of  the  judgment 
settling  the  estate  and  discharging  the  ad- 
ministrator, and  reciting  a  settlement  by 
him  with  the  distributees.  Minor  distributee 
held  to  have  been  party  to  proceedings. 
Bridgens  v.  West  [Tex.  Civ.  App,]  80  S.  W. 
417.  Code  Civ.  Proc.  5  2743.  Decree  re- 
quiring assets  in  hands  of  executors  to  be 
thereafter  held  by  them  as  trustees  under 
the  will  is  conclusive  on  adult  duly  cited  as 
to  propriety  of  investments  made  .by  them  as 
executors.  In  re  Halsted's  Estate,  85  N.  T. 
S.  301.  A  decree  by  a  probate  court  having 
jurisdiction,  assigning  the  residue  of  the  es- 
tate is  in  the  nature  of  a  judgment  in  rem, 
and  Is  conclusive  upon  all  persons  interested 
in  the  estate.  Chadbourne  v.  Hartz  [Minn.] 
101  N.  W.  68. 

7S.  Bee  Former  Adjudication,  S  3,  2  Curr. 
L.  64. 

Order  appointing  administrator.  Sorensen 
V.  Sorensen  [Neb.]  98  N.  W.  837;  Tanas  v. 
Municipal  Gas  Co.,  88  App.  Div.  251,  84  N.  T. 
S.  1053;  Van  Gaasbeek  v.  Staples,  85  App. 
Dlv.  154,  83  N.  T.  S.  225.  In  an  action  by  an 
administrator  de  bonis  non  to  recover  prop- 
erty w^hlch  the  widow  had  conveyed  to  de- 
fendants to  conceal  It,  the  record  of  the  pro- 
ceedings in  which  such  administrator  was 
appointed,  the  widow  having  appeared  and 
objected  thereto,  was  conclusive  on  defend- 
ants as  to  the  facts  there  in  issue.  Weaver 
V.  Meyer,  32  IndL  App.  587,  70  N.  B.  409. 
Granting  of  letters  of  administration  to  an 
alleged  widow  Is  not  conclusive  as  to  the 
fact  of  her  widowhood,  and  such  question 
may  be  raised  in  a  collateral  proceeding  by 
one  taking  no  part  in  the  proceedings  re- 
sulting in  her  appointment,  but  it  is  conclu- 
sive as  to  her  right  to  administer.  Phillips 
V.  Heraty   [Mich.]  100  N.  W.  186. 

Judgment  allovrlns  avrard  to  vrldovr  is  con- 
clusive as  to  the  question  of  her  marriage 
arising  in  a  proceeding  for  the  assignment 
of  dower  and  homestead  to  her,  as  against 
heirs  who  contested  such  question  in  the 
probate  court.  Potter  v.  Clapp,  203  111.  592, 
68  N.  -E.  81. 

Order  setting;  aside  bomestead  to  minor 
heirs.  Tiboldl  v.  Palms  [Tex.  Civ.  App.]  78 
S.  W.  726.  An  order  setting  aside  premises 
occupied  by  the  widow  as  her  home  and 
homestead  during  the  administration  of  the 
estate  and  granting  the  widow  a  monthly 
allowance  Is  not  res  adjudicata  on  the  ques- 
tion of  homestead  so  as  to  estop  the  admin- 
istrator from  selling  it  under  an  order  of 
the  probate  court  for  the  payment  of  debts. 
Lloyd  V.  Lloyd,  34  Wash.  84,  74  P.  1061.  A 
decree  of  the  surrogate  setting  apart  a  fund 
to  provide  an  income  to  meet  the  expenses 
of  maintaining  the  homestead,  which  the 
will  directed  were  to  be  defrayed  from  the 
general  estate,  is,  until  vacated,  final  on  the 
executors  in  so  far  as  to  require  them  to 
use  the  Income  and  not  the  principal  of 
such  fund.  Must  restore  any  part  of  prin- 
cipal   used    from    funds    of    general    estate. 


In  re  Stewart,  88  App.  Dlv.  23,  84  N.  T.  S. 
719. 

Order  alloivlng  claims:  Mason  V.  Galther's 
Estate  [Mo.  App.]  80  S.  W.   277. 

Decrees  on  acconntins  as  to  matters  not 
litigated  and  questions  not  directly  passed 
upon  is  not  res  adjudicata  in  subsequent 
proceedings  of  the  same  nature.  Fact  that 
it  was  erroneous  as  to  such  matters  does  not 
create  binding  precedent  or  require  repeti- 
tion of  errors  in  subsequent  accounting.  In 
re  Hunt's  Estate,  41  Miso.  72,  83  N.  T.  S. 
652.  Judgments  in  actions  by  executors  for 
the  adjudication  of  their  accounts  are  not 
res  adjudicata  as  to  the  validity  of  clauses 
in  a  will  not  passed  upon  and  not  necessarily 
involved  therein.  Thorn  v.  De  Breteull,  86 
App.  Dlv.  405,  83  N.  T.  S.  849.  A  judgment 
on  the  merits  dismissing  the  petition  in  an 
action  by  a  legatee  In  the  orphans'  court  to 
compel  a  foreign  executor,  to  whom  ancil- 
lary letters  had  issued,  to  account  for  ancil- 
lary assets  collected  by  him  for  the  purpose 
of  compelling  payment  of  a  legacy,  is  res 
adjudicata  as  to  the  possession  of  assets 
applicable  to  its  payment,  and  precludes  the 
maintenance  of  a  subsequent  action  In  the 
court  of  common  pleas  to  recover  the  leg- 
acy. Have  concurrent  jurisdiction.  Wilson 
v.  Smith    [C.  C.  A.]    126  P.  916. 

An  order  for  an  accounting  secured  by  an 
administrator  de  bonis  non  in  Independent 
proceedings  against  the  executors  of  his 
predecessor,  all  parties  being  before  the 
court,  is  conclusive  of  the  right  of  such  ex- 
ecutors to  revive  an  accounting  of  their 
testator,  pending  at  his  death,  they  having 
had  a  right  to  litigate  the  right  to  such 
revivor  in  such  action.  In  re  Treadwell's 
Estate,  85  App.  Dlv.  570,  83  N.  T.  S.  242. 

Decree  of  distribution  whereby  Interests  of 
certain  heirs  distributed  to  one  of  their 
judgment  creditors  and  from  which  no  ap- 
peal was  taken  held  binding  on  heirs  and 
their  assignee  for  creditors.  Snyder  v.  Mur- 
dock,  26  Utah,  233,  73  P.  22.  A  decree  di- 
recting an  executor  to  pay  over  a  certain 
sum  Is,  until  revoked,  conclusive  evidence 
that  there  are  sufBoIent  assets  In  his  hands 
for  that  purpose.  Money  which  he  owed 
testator.  In  re  David's  Estate,  44  Misc.  337, 
89  N.  T.  S.  927.  The  California  rule  mak- 
ing the  decree  of  distribution  conclusive  as 
to  the  construction  of  the  will  does  not  pre- 
vent the  consideration  on  appeal  of  an  item 
of  the  will,  contained  In  such  decree,  for  the 
purpose  of  arriving  at  testator's  Intention. 
In  re  Merchant's  Estate  [Cal.]   77  P.  475. 

74.  See  Jurisdiction,  §  14,  2  Curr.  L.  631. 
By  statute  in  Wyoming  facts  essential  to 
the  jurisdiction  of  the  district  court  need 
not  be  recited  in  its  orders  and  decrees 
[Rev.  St.  1899,  !  4542].  Lethbridge  v.  Lau- 
der [Wyo.]  76  P.  682.  The  granting  of  let- 
ters by  the  probate  court  must,  in  another 
proceeding,  be  presumed  regular  In  all  re- 
spects unless  the  defect  appears  affirmative- 
ly on  the  face  of  the  record.  Statute  pro- 
vides that  jurisdiction,  in  sd  far  as  It  de- 
pends on  residence,  shall  not  be  attacked 
except   on   appeal   unless   defect   appears   in 
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collaterally  attacked'^  except  for  want  of  jurisdiction  appearing  on  the  face  of  the 
record/'  or  fraud  or  collusion.'''  The  rule  applies  to  orders  appointing  an  executor 
or  administrator/'  judgments  on  petition  for  his  removal,"  judgments  and  de- 
crees allowing  claims/"  or  allowing  or  disallowing  the  representative's  accounts/^ 
orders  setting  aside  property  to  minor  heirs  as  a  homestead/^  decrees  directing  the 
sale  of  realty/'  and  decrees  of  distribution.'* 

Ex  parte  orders  approving  the  representative's  annual  accounts  are  prima  facie 
correct  only,  and  do  not  as  a  rule  prevent  a  re-examination  of  items  contained 
therein."    The  same  is  true  of  ex  parte  final  accounts  filed  with  the  clerk.'*     The 


record  [S.  C.  Code  Civ.  Proc.  §  49].  Also 
provides  tliat  in  case  deceased  was  nonresi- 
dent, administration  is  to  be  granted  in  coun- 
ty where  greater  part  of  his  estate  is  sit- 
uated [Id.  §  39].  Held  that  where  record 
shows  that  deceased  had  property  in  county 
jurisdiction  to  appoint  administrator  cannot 
he  attacked  because  record  does  not  affirma- 
tively show  that  greater  part  of  his  prop- 
erty was  there.  Will  be  presumed  that  evi- 
dence showed  that  fact.  Dunlap  v.  Savings 
Bank  of  Rock  Hill  [S.  C]  48  S.  E.  49. 

In  Georgia  it  is  held  that  the  court  of  or- 
dinary is  a  court  of  general  Jurisdiction  as 
to  matters  of  administration  and  hence  it  is 
presumed,  in  favor  of  one  of  its  judgments, 
that  every  fact  necessary  to  make  it  valid 
and  binding  upon  the  parties  thereto  and 
their  privies  was  before  the  court.  Judg- 
ment to  sell  realty  to  pay  debts  need  not  set 
out  facts  upon  which  it  was  founded.  Not 
ground  to  set  it  aside  as  void  that  estate 
owed  no  debts.  Williams  v.  O'Neal,  119  Ga. 
176,  45  S.  B.  978;  Jones  v.  Smith  [Ga.]  48  S. 
B.  134.  In  Idaho  probate  court  has  general 
Jurisdiction  over  probate  matters  and  is 
court  of  record  (Const,  art.  6,  §  21),  and 
hence  its  judgments  import  verity.  Clark 
V.  Rossier  [Idaho]  78  P.  358. 

75.  See  Judgments,  §  8,  2  Curr.  L..  594. 
In  Georgia  judgments  of  court  of  ordinary 
cannot  be  collaterally  attacked  because  the 
record  is  silent  in  regard  to  them.  Jones  v. 
Smith  [Ga.]  48  S.  E.  134. 

In  Wyoming  decrees  of  a  probate  court 
cannot  be  collaterally  attacked  because  of 
any  error  or  irregularity.  Lethbridge  v. 
Dander  [Wyo.]  76  P.   682. 

76.  If  want  of  jurisdiction  appears  on  the 
face  of  the  record  the  judgment  is  void  and 
may  be  collaterally  attacked  at  any  time  by 
anyone  whose  rights  are  sought  to  be  af- 
fected thereby.  As  in  case  of  appointment 
of  nonresident  administrator  on  estate  of 
nonresident.  In  such  case  where  record  is 
ambiguous  as  to  residence  of  decedent  he 
will,  in  a  collateral  proceeding,  be  pre- 
sumed to  have  been  a  resident.  Jones  v. 
Smith  [Ga.]  48  S.  E.  134.  Only  for  want  of 
jurisdiction  appearing  on  the  face  of  the 
proceedings.  Lethbridge  v.  Lauder  [Wyo.] 
7«  P.  682. 

In  New  York  decrees  of  surrogate  may  al- 
ways be  collaterally  attacked  for  want  of 
jurisdiction.  Baldwin  v.  Rice,  44  Misc.  74, 
89  N.  T.  S.   738. 

77.  Where  letters  issued  upon  suiHeient 
affidavit  that  deceased  was  resident  of  coun- 
ty at  time  of  his  death  [Code  Civ.  Proo.  § 
2473].  Van  Gaasbeek  v.  Staples,  85  App. 
Div.  271,  83  N.  T.  S.  225. 

78.  Tanas   V.   Municipal   Gas  Co.,   88   App. 


Div.  251,  84  N.  T.  S.  1053;  Van  Gaasbeek  v. 
Staples,  85  App.  Div.  271,  83  N.  T.  S.  225. 
Orders  appointing  a  special  administrator 
cannot  be  collaterally  attacked  for  failure 
to  show  the  removal,  suspension,  or  resig- 
nation of  the  prior  administrator.  Leth- 
bridge v.  Lauder  [Wyo.]  76  P.  682;  Beresford 
v.  American  Coal  Co.  [Iowa]  98  N.  W.  902. 
In  Iowa  where  the  appointment  of  an  ad- 
ministrator is  made  by  the  clerk  of  the  dis- 
trict court,  his  act  and  judgment  stand  as 
that  of  the  court  unless  proper  and  timely 
exception  is  taken  thereto  in  that  tribunal 
[Iowa  Code,  5§  250,  251].    Id. 

70.  Judgment  that  petitioner  is  a  creditor. 
Sutherland  v.  St.  Lawrence  Co.,  42  Misc.  38, 
85  N.  T.  S.  696. 

80.  Gutierrez  v.  Scholle  [N.  M.]  78  P.  60. 
A  decree  of  the  probate  court  accepting  a 
commissioner's  report  allowing  claims  can- 
not be  collaterally  attacked  for  fraud  on  the 
part  of  such  commissioner,  but  the  proper 
remedy  is  by  appeal.  Pub.  St.  N.  H.  c.  193,  § 
4.  Action  on  administrator's  bond.  Judge 
of  Probate  v.  Lee,  72  N.  H.  247,  56  A.  188. 

81.  Judgment  against  administrator  on 
settlement  cannot  be  collaterally  attacked 
in  action  against  sureties.  Bonner  v.  Gor- 
man, 71  Ark.  480,  77  S.  W.  602.  Order  of 
the  probate  court  allowing  the  representa- 
tive's accounts  is  conclusive  as  to  the  valid- 
ity of  payments  theretofore  made  by  him 
and  Included  therein.  In  re  Bell's  Estate, 
142  Cal.  97,  75  P.  679.  An  administratrix 
who,  in  her  final  account,  presents  to  the 
county  court  the  question  of  how  much  she 
should  pay  her  attorney,  thereby  waives  any 
question  of  jurisdiction  of  her  person,  and 
the  court  may  then  render  a  judgment  fixing' 
such  amount.  Vaughn  v.  Walsh  [Wis.]  100 
N.  W.  840.  Such  judgment  is  not  open  to 
collateral  attack  by  the  administratrix  in 
an  action  brought  against  her  by  the  at- 
torney for  such  sum.     Id. 

82.  Cannot  be  attacked  by  creditor.  Ti- 
boldl  V.  Palms  [Tex.  Civ.  App.]  78  S.  W.  726. 

83.  Cann<jt  be  attacked  for  failure  to  set 
off  homestead.  Reinhardt  v.  Seaman,  208 
111.  448,  69  N.  B.  847.  Cannot  be  collaterally 
attacked  by  action  to  declare  trust  and  com- 
pel reconveyance  of  property  where  court 
had  Jurisdiction.  Remedy  in  probate  court 
or  by  appeal.  Clark  v.  Rossier  [Idaho]  78  P. 
858. 

84.  In  re  Piper's  Estate,  208  Pa.  636,  57  A. 
1118;  Scruggs  v.  Scruggs  [Kan.]  77  P.  269. 

85.  Burden  of  showing  incorrectness  on 
party  claiming  it.  Calnan  v.  Savidge  [Kan.] 
75  P.  1010.  Do  not  prevent  re-examlnation. 
McShan  v.  Lewis  [Tex.  Civ.  App.]  76  S.  W. 
616.  Do  not  have  the  force  of  a  judgment 
so  as  to  preclude  the  heirs  from  contesting 
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allowance  of  a  representative's  final  account  is  not  a  bar  to  further  inquiry  in  re- 
gard to  matters  accidentally  or  fraudulently  omitted."  Ex  parte  decrees  sendLug 
legatees  into  possession  are  prima  facie  valid."  An  order  made  upon  the  ex  parte 
application  of  the  executor  authorizing  him  to  pay  taxes  which  had  accrued  subse- 
quent to  testator's  death  cannot  be  construed  as  an  adjudication  of  the  amount  of 
taxes  due,  and  is  not  binding  upon  him  or  the  county." 

The  right  of  the  court  to  vacate  or  modify  its  former  decrees  depends  upon 
the  statutes  of  the  various  states."  The  right  to  have  defects  of  form  in  a  decree 
corrected  is  waived  by  taking  an  appeal  therefrom.** 


the  same  in  an  action  to  compel  an  account- 
ing. Account  held  not  final.  Thomas  v. 
Hawpe    [Tex.   Civ.  App.]    80  S.  "W.   129. 

In  Georgia  the  returns  of  executors  or  ad- 
ministrators to  the  ordinary  become,  after 
approval  by  him,  stated  accounts.  Tate  v. 
Galrdner,  119  Ga.  133,  46  S.  E.  73.  The 
I,  vvir  r'=>ndering  them  is  bound  thereby  In 
the  absence  of  a  showing  that  there  has  been 
a  mistake  in  the  account  or  that  certain 
items  have  been  omitted.  Must  be  shown 
to  same  extent  and  with  same  degree  of 
certainty  as  courts  of  equity  require  In  or- 
der to  correct  mistakes.     Id. 

86.  No  bar  to  suit  against  him  for  ac- 
counting. Jones  \f.  Sugg  [N.  C]  48  S.  E. 
575.  N.  C.  Code,  §§  1399,  1402.  Not  conclu- 
sive on  representative  or  any  one  adversely 
interested  but  merely  shifts  burden  of  proof 
of  correctness  to  one  attacking  It.  Bean  v. 
Bean.  135  N.  C.  92,  47  S.  B.  232. 

57.  Thomas  v.  Hawpe  [Tex.  Civ.  App.]  SO 
S.    W.    139. 

58.  Thomas  v.  Blair,  111  La.  «78,  SE  So. 
til. 

Si).  In  re  Morgan's  Estate  [Iowa]  101  N. 
W.    127. 

!>0.  In  California  the  court  may,  on  a  suffl- 
cient  showing,  relieve  a  beneficiary  from  the 
effects  of  a  decree  of  distribution  on  the 
ground  of  inadvertence  or  excusable  neg- 
lect. Petition,  made  within  a  month  after 
entry  of  decree  of  distribution,  asking  that 
it  be  set  aside  on  ground  that  a  minor  child 
of  a  deceased  son  of  testator  was  not  repre- 
sented In  the  proceedings  held  suflicient  to 
authorize  such  relief  under  Civ.  Code,  §  473. 
In  re  Ross'  Estate,  140  Cal.  282,  73  P.  976. 
May  amend  a  decree  of  settlement  of  ac- 
count and  final  distribution  so  as  to  cor- 
rect a  mistake  therein.  Allowance  made  to 
broker  rendering  services  to  administrator 
instead  of  to  administrator  for  him.  Amend- 
ment not  such  a  Judicial  error  as  could  only 
be  remedied  by  motion  for  new  trial.  In  re 
Willards  Estate,  139  Cal.  501,  73  P.  240. 
May  vacate  an  order  setting  apart  a  home- 
stead [Code  Civ.  Proo.  §  473].  Cahlll  v.  Su- 
perior Court  of  San  Francisco  [Cal.]  78  P. 
467. 

In  Illinois  the  probate  court,  in  the  exer- 
cise of  its  equitable  powers,  has  authority 
to  set  aside  and  vacate,  at  a  subsequent 
term,  an  order  discharging  an  executor  on 
account  of  mistake  of  widow  In  releasing 
her  award.  Heppe  v.  Szczepanskl,  209  111. 
88,  70  N.  B.  737. 

In  Maine  the  court  may  at  a  later  term  and 
upon  application  of  an  interested  party  and 
notice  to  all  concerned,  annul  and  revoke  a 
decree  of  distribution  made  at  a  former 
term,  for  manifest  errors  of  fact  in  regard  to 
matters  not  considered  or  determined,  when 


such  decree  has  not  in  any  way  been  acted 
upon.  Errors  as  to  amount  in  administra- 
tor's hands  and  share  to  which  distributees 
entitled.  New  petition  for  order  of  distri- 
bution held  to  have,  by  necessary  Implica- 
tion, effect  of  petition  for  revocation  of  pre- 
vious decree.  In  re  Cote's  Estate,  98  Me.  415, 
57  A.  584. 

In  Mai-ylaud  the  orphans'  court  has  au- 
thority to  rescind  an  order  ratifying  an  ad- 
ministrator's account  allowing  preferred 
claims  not  properly  proven.  Maynadler  v. 
Armstrong  [Md.]   56  A.  357. 

In  Mlssonrl  the  statute  provides  for  the 
vacating  of  orders  allowing  claims  in  cer- 
tain cases  and  the  trial  of  the  matter  anew 
[Rev.  St.  1899,  S  214].  Mason  v.  Gaither's 
Estate   [Mo.  App.]   80  S.  W.  277. 

In  New  Jersey  orphans'  court  may  reopen 
any  account,  passed  and  allowed  by  it,  for 
mistake.  N.  J.  Laws  1898,  p.  761,  S  127. 
Proper  to  refuse  to  reopen  because  certain 
items  with  which  executor  should  have  been 
charged  were  omitted  where  it  appeared 
that  they  were  at  least  equaled  by  disburse- 
ments proved  to  have  been  omitted.  In  re 
Morris'  Estate   [N.  J.  Eq.]  56  A.  161. 

In  New  York  a  surrogate  has  power  to  do 
so  in  proper  cases  and  without  limitation  as 
to  time.  Code  Civ.  Proc.  5  2481,  subd.  6. 
Limitation  In  Id.  §  1290,  does  not  apply  to 
surrogate's  court.  Order  assessing  transfer 
tax.     In  re  Mather's  Estate,  84  N.  Y.  S.  1105. 

In  Rhode  Island  Irregularities  may  be  cor- 
rected by  probate  court  [Gen.  Laws,  1896,  o. 
209,  i  13],  Fltts  V.  Probate  Court  [R.  L]  68 
A.  801. 

In  TVnsMn^on  It  Is  held  that  the  superior 
court,  being  a  court  of  general  equity  Juris- 
diction, has  inherent  power  to  review  and 
set  aside  its  judgments  in  probate  matters 
for  apparent  error  or  fraud.  Also  has  stat- 
utory authority  under  2  Ballinger's  Ann. 
Codes  &  St.  §  5153.  May  vacate  judgments 
of  old  probate  court,  to  which  it  succeeded 
(Const,  art.  27,  S  10).  for  want  of  Jurisdic- 
tion. Ball  V.  Clothier,  34  Wash.  299,  75  P. 
1099. 

In  Oregon  the  county  court  cannot  at  a 
subsequent  term  set  aside  its  final  decree 
settling  an  estate  and  discharging  the  ad- 
ministrator where  it  had  jurisdiction  to 
make  such  decree.  Can  do  so  if  had  not. 
In  re  Conant's  Estate,  43  Or.  530,  73  P.  1018. 
Evidence  insufficient  to  Justify  setting  aside 
final  decree  for  fraud.     Id. 

In  Wa«hington  a  decree  denying  a  peti- 
tion to  sell  realty  to  pay  debts  can  only  be 
vacated  in  the  manner  prescribed  for  vacat- 
ing judgments.  In  re  Barker's  Estate,  33 
Wash.  79,  73   P.   796. 

91.  Removing  executor.  Fltts  v.  Probate 
Court  of  East  Greenwich  [R.  I.]  58  A.  801. 
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A  proceeding  will  lie  in  the  supreme  court  for  mandamus  to  compel  a  judge 
of  the  superior  court  to  entertain  and  consider  a  motion  to  vacate  an  order  in  pro- 
bate, where  his  refusal  is  based  solely  on  the  ground  of  want  of  jurisdiction  as  a 
matter  of  law  and  not  upon  the  evidence  or  a  question  of  fact  and  is  not  review- 
able on  appeal.*^ 

The  settlement  of  an  administrator  after  confirmation  may  be  surcharged  and 
falsified  in  chancery,''  and  equity  may  set  aside  a  decree  procured  by  fraud."*  It 
will  not,  however,  set  aside  a  decree  from  which  no  appeal  was  taken.*' 

§16.  Appeals  in  probate  proceedings.^'^ — The  jurisdiction  of  the  appellate 
court  is  fixed  by  the  statutes  of  the  various  states."' 

Appeals  are  generally  allowed  from  all  final  orders  or  decrees  of  the  court  hav- 
ing jurisdiction  of  probate  matters,"  and  may  be  taken  by  anyone  having  an  inter- 


92.  Under  Cal.  Code  Civ.  Proe.  $  1085,  re- 
lating to  mandamus.  Order  setting  apart 
homestead.  Right  to  writ  held  not  barred 
by  laches.  CahlU  v.  Superior  Court  [Cal.] 
78  P.  467. 

03.  Bonner  v.  Gorman,  71  Ark.  480,  77  S. 
W.  602.  Bule  does  not  apply  to  the  correc- 
tion of  alleged  errors  on  the  part  of  the  pro- 
bate court.  Such  errors,  however  gross,  will 
be  regarded  as  mere  errors  of  Judgment  to 
be  corrected  by  appeal  or  other  direct  pro- 
ceedings. Bonner  v.  Gorman,  71  Ark.  480, 
77   S.  W.   602. 

94.  Decree  settling  final  account.  Not  de- 
prived of  this  right  by  B.  &  C.  Comp.  §  911, 
giving  county  court  in  first  instance,  exclu- 
sive jurisdiction  to  conduct  and  settle  ac- 
counts of  administrators  (Froebrlch  v.  Lane 
[Or.]  76  P.  351),  nor  by  Id.  §  103,  providing 
for  relief  from  such  Judgments  by  courts 
rendering  them,  where  such  remedy  has  not 
been  invoked  (Id.).  Evidence  held  to  show 
fraud  in  procuring  decree  in  regard  to  com- 
pensation therein  allowed  administrator.  Id. 
That  suit  was  not  commenced  until  more 
than  eight  months  after  entry  of  decree  held 
not  such  laches  as  to  bar  plaintlfC.  Id. 
Where  the  decree  approves  and  settles  the 
account  it  is  a  final  adjudication  so  as  to 
give  equity  power  to  relieve  against  It, 
though  distribution  has  not  been  made  or 
the  administrator  discharged.     Id. 

95.  Plaintiff  not  having  appealed  from  the 
Judgment  In  suit  to  recover  distributive 
share  in  hands  of  executor  cannot  maintain 
suit  in  equity  to  set  it  aside.  Such  attack 
indirect.  Judgment  in  suit  to  recover  dis- 
tributive share.  Le  Mesnager  v.  Variel 
[Cal.]   77  P.   988. 

96.  For  matters  relating  to  appeals  from 
orders  admitting  or  refusing  to  admit  the 
will  to  probate  or  In  actions  to  contest  or 
set  aside  the  will  and  the  like,  see  Wills,  § 
4  Hr  2  Curr.  L.  2102. 

97.  In  Kentucky,  the  court  of  appeals  has 
no  Jurisdiction  of  an  appeal  from  a  Judg- 
ment allowing  a  claim  of  less  than  $200. 
The  fact  that  the  Judgment  is  for  the  set- 
tlement of  the  estate  and  involves  claims 
aggregating  more  than  that  amount  is  im- 
material. No  distribution  of  funds  ordered. 
Cox  V.  HIgglnbotham's  Adm'r,  25  Ky.  L.  R. 
1057,  76  S.  W.   1079.      • 

In  lionlslana,  where  It  is  made  to  appear 
that  the  dative  executor  will  be  called  upon 
to  settle  a  large  succession,  the  amount  car- 
ried on  his  final  account  from  which  an  ap- 
peal is  taken  will  not  control  In  determlninz 


the  Jurisdiction  of  the  appellate  court.  Such 
amount  less  than  that  required  to  give  Ju- 
risdiction, but  question  as  to  validity  of  ap- 
pointment of  dative  executor  involved.  Suc- 
cession of  Dauphin,  112  La.  103,  36  So.  941. 

In  Texas,  the  supreme  court  has  Jurisdic- 
tion of  an  appeal  from  the  court  of  civil 
appeals  in  a  contest  over  a  claim  against  a 
decedent's  estate.  It  being  a  probate  matter 
[Tex.  Rev.  St.  1895,  arts.  940,  946,  subd.  1]. 
Charbonneau  v.  Bouvet  [Tex.]   82  S.  W.   460. 

In  Virginia,  it  is  held  that  a  decree 
against  a  distributee  or  devisee  for  his  share 
of  a  claim  Is  substantially  a  decree  against 
the  estate,  and  an  appeal  will  He  therefrom 
if  the  aggregate  amount  exceeds  the  Juris- 
dictional sum.  Smith  v.  Moore  [Va.]  46  S.  El. 
326. 

98.  Orders  and  decrees  beld  appealable) 
Order  appointing  an  administrator.  Ex 
parte  Small  [S.  C]  48  S.  B.  40.  Order  deny- 
ing the  right  of  administration  to  the  next 
of  kin  on  ground  of  unsuitableness.  Schu- 
macher V.  MoCallip,  69  Ohio  St.  500,  69  N.  B. 
986.  Order  denying  the  right  to  file  a  claim 
[Neb.  Comp.  St.  1901,  c.  20,  §  42].  Ribble  v. 
Purmin  [Neb.]  98  N.  W.  420.  Order  allow- 
ing or  disallowing  a  claim  [Tex.  Rev.  St. 
1896,  art.  2091].  Hardcastle's  Estate  v. 
Archer  [Tex.  Civ.  App.]  81  S.  W.  368.  De- 
cree denying  petition  to  sell  realty  to  pay 
debts,  entered  after  contest  involving  a  con- 
struction of  the  will.  In  re  Barker's  Estate, 
33  Wash.  79,  73  P.  796.  Final  Judgment  in 
proceedings  to  sell  realty  to  pay  debts  is  re- 
viewable on  error  [Colo.  Const,  art.  6,  §  2S; 
Mills'  Ann.  St.  §  1091].  New  York  Life  Ins. 
Co.  V.  Brown  [Colo.]  76  P.  799.  Order 
awarding  counsel  fees  to  former  representa- 
tive and  directing  their  payment  out  of  the 
estate.  In  re  Currier's  Estate  [Colo.  App.] 
74  P.  340.  The  allowance  of  attorney's  fees 
is  subject  to  review.  Callender's  Adm'r  v. 
Callender  [Ky.]  82  S.  W.  372.  Order,  deci- 
sion or  decree  allowing  and  settling  a  final 
account  of  an  administrator.  Nev.  Comp. 
Laws  1900,  §  3041.  Document  held  to  be 
such  decision  and  decree.  Notice  of  appeal 
held  sufficient.  Bowman  v.  Bowman  [Nev.] 
76  P.  634.  The  denial  of  a  motion  to  refer 
in  an  action  against  an  administrator  for  an 
accounting,  on  the  ground  that  the  answer 
was  a  suflaclent  plea  In  bar  when  in  fact  It 
was  not.  Involves  a  substantial  right. 
Jones  V.  Sugg  [N.  C]  48  S.  E.  575.  In  New 
Yoi-k,  the  surrogate's  decision  on  referee's 
report  In  proceedings  on  accounting  Is  the 
first  binding  decree  and  the   only  one  from 
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est  in  the  estate/'  who  is  aggrieved  thereby.*  One  is  not  aggrieved  by  the  decree 
unless  he  is  thereby  concluded  from  asserting  his  claims  of  personal  or  property 
rights  in  any  proper  court."  A  person's  representative  has  the  same  right  to  ap- 
peal as  he  himself  would  have  had.'  In  Minnesota,  the  objection  that  a  party 
appealing  as  a  creditor  from  an  order  of  the  probate  court  allowing  an  adminis- 
trator's account  was  not  a  creditor  of  the  estate  cannot  be  raised  for  the  first  time 
in  the  supreme  court.*  The  appeal  need  not  be  taken  in  the  name  of  the  executor 
or  administrator.'  A  distributee  consenting  to  the  allowance  of  an  account  can- 
not thereafter  appeal  from  its  allowance  because  of  alleged  errors  therein.*  Where 
the  probate  court  allows  a  portion  and  disallows  the  balance  of  a  claim  single  in 


■which  an  appeal  may  be  taken.  In  re  Bare- 
fleia,  177  N.  T.  387,  69  N.  E.  732.  In  Minne- 
sota, an  order  of  the  probate  court  dis- 
charging an  order  directing  the  executrix 
to  show  cause  why  the  testator's  homestead 
should  not  be  sold  to  pay  debts  can  be  re- 
viewed by  appeal  only,  and  not  upon  cer- 
tiorari, la  order  refusing  to  direct  sale  of 
real  estate  within  meaning  of  Gen.  St.  1894, 
§  4665,  subd.  3.  In  re  Wilson's  Estate  [Minn.] 
97  N.  W.  647. 

99.  Husband  having  no  Interest  In  wife's 
estate  on  account  of  antenuptial  agreement 
cannot  appeal  from  order  allowing  adminis- 
trator's account.  'Williams  v.  Cleaveland,  76 
Conn.  426,  56  A.  850. 

1.  Conn.  Gen.  St.  1902,  §  406.  Williams  v. 
Cleaveland,  76  Conn.  426,  56  A.  850.  Mo. 
Rev.  St.  1899,  5  278,  gives  right  to  any  heir, 
devisee,  legatee,  creditor  or  other  person 
having  an  interest  In  the  estate.  Hammers 
V.  Sanders  [Mo.  App.]  80  S.  W.  16.  Me.  Rev. 
St.  c.  65,  5  28.  Appeal  of  Stllphen  [Me.]  58 
A.  916.  [Advance  sheets.]  Cal.  Code  Civ. 
Proc.  i  936.  In  re  Heaton's  Estate,  139 
Cal.  xlx,  73  P.  185.  Hill's  Ann.  Laws  Or. 
1892,  5  535.  In  re  Smith's  Estate,  43  Or.  595, 
75  P.  133. 

The  sole  heir  of  decedent,  though  a  minor. 
Is  a  person  aggrieved  by  an  order  allowing 
an  administrator's  account.  The  law  author- 
izing minors  to  appeal  within  12  months 
after  reaching  majority  does  not  prevent 
them  from  doing  so  by  next  friend  or  guard- 
ian before  that  time.  Williams  v.  Cleave- 
land, 76  Conn.  426,  56  A.  850. 

The  asBlgrnee  of  an  heir's  interest  in  the 
estate  may  appeal  from  an  order  of  the  pro- 
bate court  allowing  a  claim  against  the  es- 
tate, where  the  personalty  is  less  than  the 
debts  (Hammers  v.  Sanders  [Mo.  App.]  80  S. 
W.  16),  but  not  from  decree  ordering  dis- 
tribution of  funds  in  the  hands  of  the  ad- 
ministrator (Id.).  Distribution  must  be 
made  to  heirs  as  though  no  assignment  ex- 
isted. Appeal  of  Stilphen  [Me.]  68  A.  916 
[Advance  sheets]. 

Devisees  may  appeal  from  order  setting 
aside  honuestead  for  use  of  widow  pending 
administration.  In  re  Levy's  Estate,  141 
Cal.  646,   75   P.   301. 

pistrlbntees  under  husband's  will,  though 
not  parties  to  the  record,  may  appeal  from  a 
Judgment  of  replevin  in  favor  of  an  admin- 
istrator of  a  widow  against  the  administra- 
tor d.  b.  n.  c.  t.  a.  of  her  husband.  Hinn  v. 
Gersten    [Wis.]    99  N.  W.   338. 

Persona  clalmlns  an  Interest  in  the  prop- 
erty of  decedent  ordered  sold  for  the  pay- 
ment of  debts  are  parties  aggrieved.  New 
York  Life  Ins.  Co.  v.  Brown  [Colo.]  76  P. 
799.  ' 


Representatives  held  to  have  a  right  to 
appeal!  Prom  order  setting  aside  a  home- 
stead for  the  use  of  the  widow  pending  ad- 
ministration. In  re  Levy's  Estate,  141  Cal. 
646,  75  P.  301.  Special  administrator  from 
an  order  settling  his  accounts  and  directing 
him  to  pay  over  the  balance  in  his  hands  to 
his  successor.  Is  aggrieved  if  order  erro- 
neous, and  hence  a  hearing  on  the  merits  is 
necessary  to  determine  whether  he  is  or  not. 
Court  will  not  decide  whether  Judgment  is 
erroneous  on  motion  to  dismiss.  In  re  Hea- 
ton's Estate,  139  Cal.  xix,  73  P.  185.  Prom 
order  denying  him  a  license  to  sell  realty  to 
pay  a  claim  which  he  has  allowed.  Repre- 
sents creditors.  In  re  Smith's  Estate,  43  Or. 
595,  75  P.  133.  An  administrator  Is  a  party 
aggrieved  by  proceedings  prejudicial  to  the 
interests  of  the  heirs  of  the  deceased  within 
the  meaning  of  the  appeal  statutes  [Wis. 
Rev.  St.  1898,  5§  4031,  4036].  MoKenney  v. 
Minahan,  119  Wis.  651,  97  N.  W.  489. 

Representatives  held  not  to  have  right  to 
appeal:  Prom  a  decree  ordering  a  distribu- 
tion-of  funds  in  his  hands.  Appeal  of  Stil- 
phen [Me.]  68  A.  916  [Advance  sheets]. 
Administratrix  from  an  order  denying  her 
motion  to  set  aside  the  whole  estate  to  her 
as  widow.  Appeal  dismissed  in  Individual 
capacity  for  want  of  bond  and  in  representa- 
tive capacity  because  not  aggrieved.  Order 
of  beneflt  to  estate  and  so  to  her  as  adminis- 
tratrix. In  re  Wood's  Estate  [Cal.]  77  P. 
481.  On  account  of  creditors  whose  claims 
have  been  rejected  in  whole  or  in  part.  Or- 
der settling  accounts  binding  on  creditors 
who  do  not  appeal.  Succession  of  Hender- 
son [La.]  36  So.  904.  Under  laws  of  Indian 
Territory  (Mansf.  Dig.  §  1267;  Ind.  T.  Ann. 
St.  1899,  §  769),  giving  right  to  appeal  to 
either  party,  the  executor  may  appeal  from 
an  order  modifying  his  report  and  directing 
a  distribution  in  a  manner  contended  by  him 
to  be  contrary  to  the  will.  In  re  Overton's 
Estate  [Ind.  T.]    82  S.  W.  766. 

2.  Appeal  of  Stilphen  [Me.]  68  A.  916 
[Advance  sheets]. 

3.  Heir's  administrator.  Hammers  v. 
Sanders  [Mo.  App.]   80  S.  W.  16. 

4.  No  objection  in  district  court.  Appeal 
of  McAlplne  [Minn.]  100  N.  W.  233. 

5.  In  Illinois,  any  person  other  than  the 
administrator  appealing  from  an  order  of 
the  probate  court  may  do  so  in  his  own 
name.     Schneider  v.  Eldredge,  125   P.  638. 

6.  A  distributee  attaching  to  administra- 
tor's account  a  formal  statement  under  seal 
declaring  that  he  has  examined  it  and  pray- 
ing that  it  be  confirmed.  Iti  re  Sherwood's 
Estate,  206  Pa.  465,  56  A.  20. 
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character,  though  consisting  of  several  items,  an  appeal  must  be  taken  from  the 
decision  of  the  court  on  the  claim  as  origiaally  presented.'  The  statutes  provid- 
ing the  manner  in  which  an  appeal  shall  be  taken  must  be  complied  with.*  The 
name  of  the  representative  of  the  estate  must  be  set  out  in  the  assignment  of  er- 
rors.' An  assignment  of  error,  on  an  appeal  from  a  decree  on  final  accounting, 
complaining  because  the  executor  was  held  liable  for  the  value  of  a  bond,  is  imma- 
terial where  such  bond  was  accounted  for  after  the  appeal  was  taken."  By  stat- 
ute in  some  states,  executors  and  administrators  are  not  required  to  give  bond  on 
appeals  or  writs  of  error  taken  by  them  in  their  fiduciary  eapacity.^^ 

Neither  the  county  court  nor  the  judge  thereof  is  a  necessary  or  proper  party 
to  a  proceeding  to  review  its  action  in  the  matter  of  the  settlement  of  the  estate.^- 
Notice  of  appeal  from  an  order  allowing  an  accoimt  need  not  be  served  on  persons 
not  appearing  and  taking  part  in  the  proceedings,  though  interested  in  the  estate." 
In  Louisiana,  interested  creditors  are  necessary  parties  to  an  appeal  from  a  judg- 
ment homologating  the  executor's  accounts  taken  by  petition  and  citation  out  of 
term  time."^*  In  that  state  in  probate  proceedings,  the  evidence  must  be  taken 
down  in  writing  and  a  list  made  of  aU  documentary  evidence  offered  for  use  on 
appeal." 

It  is  not  competent  for  a  party  to  enlarge  or  renew  the  statutory  period  for 
appeal  from  a  decree  of  distribution  hj  a  petition  for  a  bill  of  review  on  grounds 
that  were  available  and  should  have  been  presented  at  the  original  hearing.^* 

It  is  not  the  province  of  a  court  of  probate  to  decide  whether  an  appeal  ought 
to  be  taken  from  its  own  decrees,^'  or  whether  the  circumstances  of  a  particular 
case  are  such  as  to  permit  a  minor  to  prosecute  it  by  next  friend  instead  of  by 
guardian,  nor  whether  such  next  friend  was  a  suitable  person  to  act,  but  such  ques- 
tions are  for  the  consideration  of  the  superior  court  to  which  the  process  of  appeal 
is  returnable.^'  The  proper  method  of  obtaining  a  review  of  an  order  of  the  pro- 
bate court  disallowing  an  appeal  is  by  application  for  a  writ  of  mandamus.^' 

In  those  states  where  an  appeal  lies  to  a  court  of  general  jurisdiction,  the 
issues  are  usually  tried  de  novo,^"  and  final  judgment  entered  in  the  latter  court." 


7.  Appeal  from  that  part  disallowing  a 
portion  is  defective  and  does  not  confer 
jurisdiction  on  district  court.  In  re  SteU- 
macher's  Estate    [Minn.]    100   N.   "W.    473. 

8.  Appeal  dismissed  for  failure  to  file  ap- 
peal bond  as  required  by  Burns'  Ann.  St. 
Ind.  1901,  §§  2609,  2610,  relating  to  probate 
appeals.  Appeal  from  judgment  refusing  to 
allow  claim  will  not  lie  under  general  ap- 
peal statutes.  Dallam  v.  Stockwell's  Estate 
[Ind.  App.]  71  N.  B.  911. 

».  Assignment  against  estate  of  S.  with- 
out naming  representative,  held  Insufficient 
under  Indiana  appellate  court,  rule  6  (27  N. 
E.  iv).  Dallam  v.  Stockwell's  Estate  (Ind. 
App.]   71  N.  B.  911. 

10.  Owens  v.  Owens'  Estate  [Miss.]  37  So. 
149. 

11.  Administrator's  interest  personal,  and 
hence  required  to  give  bond  on  appeal  from 
order  of  probate  court  dismissing  proceed- 
ings for  administration  as  void  for  want  of 
jurisdiction,  where  there  were  no  creditors 
[Tex  Kev.  St.  1895,  arts.  2257,  1408].  Hol- 
man  v.  Klatt  [Tex.  Civ.  App.]   78  S.  W.  1088. 

13.     Farrow  v.  Nevin,  44  Or.  496,  75  P.  711. 

13.  Though  dividend  ordered  to  be  paid  to 
■  them       In   re   McDougald's   Estate    [Cal.]    77 

P.  443;  In  re  Scott's  Estate   [Cal.]  77  P.  446. 

14.  Where  thev  are  not  cited,  appeal  will 


be    dismissed.      Succession    of   Le    Sage,    112 
La.  857,  36  So.  7B7. 

IB.  If  such  evidence  is  absent  from  the 
transcript  on  appeal  and  there  was  an  agree- 
ment of  counsel  as  to  what  should  be  In- 
cluded in  the  transcript.  It  will  be  presumed 
that  it  was  in  existence  and  was  left  out  in 
pursuance  to  such  agreement  [Code  Prac. 
art.  1042].  Succession  of  Wegmann,  110  La 
930,   34  So.   878. 

16.  In  re  Sherwood's  Estate,  206  Pa.  465, 
56  A.  20. 

17.  V^filUams  v.  Cleaveland,  76  Conn.  426, 
56  A.  850. 

18.  Williams  v.  Cleaveland,  76  Conn.  428, 
56  A.  850.  The  fact  that  a  minor,  who  apt 
peals  by  next  friend,  has  a  guardian,  is-  onlj 
pleadable  in  abatement  in  the  superior  court, 
and  Is  not  sufficient  reason  for  refusing  to 
allow  such  appeal.     Id. 

19.  Allowance  may  be  compelled  If  U  ap- 
pears that  a  party  aggrieved  has  properlj 
requested  it  within  the  statutory  time  and 
has  given  bond.  Williams  v.  Cleaveland,  7t 
Conn.  426,   56  A.  850. 

20.  In  Michigan,  disputed  questions  ol 
fact  on  appeal  must,  if  either  party  so  asks, 
be  tried  by  a  Jury.  Nowland  v.  Rice's  Es- 
tate  [Mich.]   101  N.  W.   214. 

In  Tennessee,  on  appeal  to  circuit  court  iB 
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In  other  states,  an  order  or  decree  of  the  probate  court  is  not  vacated  by  an  ap- 
peal, but  is  simply  suspended,  and  upon  its  affirmance  takes  effect  and  operates  as 
a  decree  of  that  court,  and  any  intermediate  action  which  has  been  taken  there- 
under is  valid."*  An  order  appointing  a  receiver  to  take  charge  of  the  estate  on 
petition  of  the  beneficiaries  is  not  superseded  by  an  appeal.^'' 

In  North  Carolina,  a  referee's  findings  of  fact,  on  the  final  accounting  by  an 
executor  adopted  by  the  court,  are  conclusive  on  appeal.^*  In  New  York,  the  ap- 
pellate court  may  supply  essential  findings  of  fact  omitted  from  the  referee's  re- 
port and  the  surrogate's  decree  based  thereon.*'  In  the  latter  state,  a  surrogate's 
decree  will  not  be  reversed  for  errors  in  the  rejection  of  evidence  unless  it  appears 
to  the  appellate  court  that  the  exceptant  was  necessarily  prejudiced  thereby.-"  In 
Louisiana,  a  devolutive  and  not  a  suspensive  appeal  lies  from  a  judgment  refusing 
to  appoint  an  administrator.^^  The  allowance  of  costs  to  a  representative  on  ap- 
peal from  an  order  of  the  probate  court  settling  his  accounts  is  a  matter  within 
the  discretion  of  the  superior  court.^* 

§  17.  Rights  and  liabilities  between  beneficiaries  of  estate.^'  A.  In  general.'" 
— Contracts  between  the  heirs  or  distributees  in  regard  to  the  distribution  of  the 
estate  will  be  enforced  if  otherwise  valid,'^  even  though  some  heirs  are  strangers.^- 
Heirs  may  thereby  work  a  virtual  partition;** 


action  to  set  aside  letters  of  administration. 
Fitzgerald  v.   Smith  [Tenn.]   78  S.  W.  1050. 

In  Rhode  Island,  on  appeal  to  court  of 
common  pleas  from  order  removing  execu- 
tor. Fitts  V.  Probate  Court  of  East  Green- 
wich [R.  I.]  58  A.  801.  The  appellate  court 
may  ignore  any  want  of  jurisdiction  ap- 
pearing on  the  face  of  the  papers,  If  the 
lower  court  in  fact  had  Jurisdiction  of  the 
subject-matter,  and  may  enter  such  decree 
as  justice  may  require.  Gen.  Laws  1896,  c. 
248,  §  7.  Should  consider  evidence  as  well 
as  verdict.  Where  jury  found  that  deceased 
left  property  in  state,  but  the  evidence  es- 
tablished the  fact  that  it  was  located  in 
certain  city,  which  Tvas  necessary  to  give 
lower  court  jurisdiction,  the  decree  should 
so  state,  and  the  decree  of  the  lower  court 
denying  jurisdiction  should  be  reversed. 
WiUiams  v.  Ripley  [R.  I.]  56  A.  777. 

In  Missouri,  an  appeal  from  an  order  or 
Judgment  of  the  probate  court  directing  a 
distribution  is  tried  de  novo  in  the  circuit 
court  without  regard  to  any  error  or  defect 
in  the  previous  proceedings  [Rev.  St.  1899,  § 
285],  Coulter  v.  Lyda,  102  Mo.  App.  401,  76 
S.    W.    720. 

In  Minnesota,  a  probate  case  on  appeal  is 
to  be  tried  and  determined  on  the  same 
principles  as  would  govern  in  the  probate 
court  itself.  In  re  Pope's  Estate  [Minn.]  97 
N.  W.  1046. 

In  New  Jersey,  on  an  appeal  from  a  decree 
of  the  orphans'  court  refusing  to  open  an 
executor's  accounts  on  the  ground  of  mis- 
take, the  prerogative  court  should  review 
both  questions  of  law  and  of  fact.  In  re 
Morris"  Estate   [N.  J.  Bq.]   56  A.  161. 

21.  In  Nebrasfea,  the  district  court  should 
finally  settle  all  matters  brought  to  it  on 
appeal  or  error  from  the  county  court.  Rib- 
ble  V.  Furmin  [Neb.]  98  N.  W.  420.  On  ap- 
peal from  an  order  refusing  to  permit  the 
filing  of  a  claim,  the  district  court  acquires 
jurisdiction  of  the  whole  matter  and  should 
ianally  determine  the  validity  of  the  claim 
in    the   same    manner    as    though    the   order 


had  been  one  disallowing  the  claim  upon 
hearing  before  the  county  court..  Not  prop- 
er to  direct  hearing  in  lower  court.     Id. 

22.  MassaeliuMctts;  Such  Intermediate  ac- 
tion must,  however,  be  such  as  is  allowed 
by  law  at  the  time  it  is  taken  as  action 
taken  prior  to  the  appeal.  Sale  could  not 
be  made  under  decree  of  probate  court  where 
exceptions  were  allowed  to  decision  of  sin- 
gle justice  affirming  it  until  expiration  of 
time  for  filing  exceptions  or  determination 
of  question  of  law  raised  thereby.  License 
to  sell  inoperative  in  meantime.  "ITyndale  v. 
Stanwood  [Mass.]   71  N.  B.  S3. 

In  Mulue,  an  appeal  from  a  decree  of  dis- 
tribution stays  it  pending  such  appeal.  Ac- 
tion cannot  be  maintained  to  recover  flis- 
tributive  share  thereunder  until  appeal  is 
decided.  Drew  v.  Provost,  98  Me.  422,  67 
A.   587. 

23.  Ky.  Code,  §  298,  relating  to  receivers, 
applies.  Thompson  v.  Page,  25  Ky.  I*  R. 
557,  76  S.  W.  128. 

24.  Lambertson  v.  Vann,  134  N.  C.  108,  46 
S.  B.  10. 

25.  Code  Civ.  Proc.  §  993.  as  amended  by 
Laws  1903,  p.  237,  o.  85.  Code  Civ.  Proc.  § 
2586.  Finding  as  to  value  of  services  of 
medical  expert  in  suit  by  administratrix  for 
wrongful  death  of  Intestate.  In  re  Sne- 
decker,  95  App.  Div.  243,  88  N.  T.  S.  847. 

26.  Prejudicial  error  to  refuse  to  permit 
witness  for  claimant  to  answer  question  as 
to  whether  or  not  he  had  originally  been 
prepared  to  contest  claim  [Code  Civ.  Proc.  § 
2545].  In  re  Steenwerth,  97  App.  Div.  116, 
89  N.  T.  S.  654. 

27.  Where  appeal  is  suspensive  in  form  it 
will  be  treated  as  devolutive.  Succession  of 
Wintz,   111   La.   40,   35   So.    377. 

28.  Matthews  v.  Sheehan,  76  Conn.  654,  67 
A.   694. 

29.  Heirs  as  co-tenants,  see  Tenants  In 
Common,  etc.,   2  Curr.  L.   1862. 

30.  See  1   Curr.  L.  1129. 

81.  An  heir  who  enters  into  an  agree- 
ment  with  the  other   heirs  In  pursuance   oi 
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'AH  sums  received  by  an  heir  during  the  course  of  administration  over  and 
above  the  amount  to  which  he  was  entitled  should  be  treated  as  at  interest  against 
him,"  and  sums  paid  to  legatees  by  the  executor  out  of  the  funds  of  the  estate 
before  distribution  bear  interest  from  the  date  of  payment  until  distribution.*" 
As  between  the  heirs  insurance  should  be  apportioned  so  that  each  shall  pay  the 
reasonable  cost  of  protecting  his  insurable  iaterest  in  the  property.^* 

A  widow  occupying  a  flat  as  a  homestead  should  account  to  the  heirs  for  the 
rents  of  the  rest  of  the  building.''' 

In  Louisiana  heirs  of  decedent's  first  wife  suing  a  representative  and  universal 
legatee  after  his  discharge  to  recover  property  alleged  to  belong  to  them  and  to 
have  been  converted  by  him  cannot,  after  the  evidence  has  been  closed,  file  a  sup- 
plemental petition  asking  that  the  succession  be  reopened  and  that  a  dative  tem- 
porary successor  be  appointed  to  whom  defendant  shall  be  compelled  to  account.'' 

(§  17)  B.  Advancements.'" — An  advancement  is  that  bestowment  of  prop- 
erty by  one  standing  in  loco  parentis  to  another,  in  anticipation  of  the  latte^s  share 
in  the  donor's  estate.** 


which  he  receives  a  certain  part  of  the  pro- 
ceeds of  a  sale  of  a  part  of  decedent's  land 
on  partition  In  consideration  of  the  final  ad- 
justment and  settlement  of  all  his  claims 
against  the  estate.  Is  bound  by  a  decree  In 
that  suit  reciting  such  facts.  Is  binding  as 
an  agreement  If  not  as  an  adjudication. 
Perdue  v.  Perdue  [Mo.  App.]  81  S.  W.  633. 

32.  A  release  as  between  part  of  heirs 
has  no  necessary  dependency  on  the  rights 
of  others.  Ward  v.  Du  Pree,  16  S.  D.  500,  94 
N.  W.  397. 

33.  See  Partition,  2  Curr.  I*  1097.  In 
Louisiana  an  heir  who  has  accepted  a  suc- 
cession unconditionally  and  has  been  put  In 
possession  conjointly  with  his  co-heirs  suc- 
ceeds to  the  legal  title  of  the  intestate,  and 
his  assign  is  entitled,  In  a  petitory  action, 
to  be  recognized  as  the  owner  of  such  un- 
divided Interest.  Brian  v.  BonvlUaln,  111 
La.  441,   35  So.   632. 

SU.  Ludlngton  v.  Patton  [Wis.]  99  N.  W. 
6;l4. 

35.  Payments  made  with  consent  of  wid- 
ow, who  had  right  to  whole  Income,  but  did 
not  use  It  or  require  executor  to  keep  all 
the  funds  Invested.  In  re  Davidson's  Es- 
tate,  204  Pa.  379,   54  A.   272. 

36.  Dudlngton  v.  Patton  [Wis.]  99  N.  W. 
614. 

37.  Particularly  where  she  agreed  to  rent 
premises  and  that  rights  of  herself  and  heirs 
should  be  subsequently  adjudicated.  Potter 
Y.  Clapp,  203  111.  592,  68  N.  B.  81. 

S8.  Where  certain  heirs  of  decedent's  first 
wife  sue  the  universal  legatee,  ten  years 
after  she  has  been  discharged  as  executrix 
and  sent  into  possession,  to  recover  for  their 
own  benefit  certain  property  alleged  to  have 
belonged  to  the  first  community  and  to  have 
been  fraudulently  abstracted  by  her  and 
converted  to  her  own  use,  on  the  theory 
that  the  matter  can  be  litigated  directly  be- 
tween them,  they  cannot,  after  the  evi- 
dence has  been  closed,  file  a  supplemental 
petition  asking  that  the  Judgment  In  the 
succession  proceedings  be  annulled  and  the 
succession  reopened  and  a  dative  temporary 
successor  be  appointed  to  whom  defendant 
shall  be  compelled  to  account.  Would  be 
Ingrafting  new  suit  on  pending  one.  Nor 
can  such  new  suit  be  ingrafted  by  Interven- 


tion of  alleged  heirs  of  forced  heir  of  de- 
ceased. Succession  of  Dauphin,  112  la.  103, 
36  So.  287;  Id.  [Da.]  36  So.  941. 

39.  1   Curr.   U   1129,    n.   18-27. 

40.  Owsley  v.  Owsley,  25  Ky.  Li.  B.  1194, 
77  S.  W.  394.  It  Is  proper  to  dismiss  a  bill 
claiming  that  defendant  should  be  charged 
as  an  advancement  with  a  house  conveyed 
to  his  wife  by  decedent,  It  appearing  that 
she  had  only  a  life  estate  therein  and  was 
dead.  Justls  v.  Justls  [Md.]  57  A.  23.  An 
irrevocable  gift  by  a  parent  to  a  child  of  the 
whole  or  a  part  of  what  It  Is  supposed  he 
will  be  entitled  to  on  the  death  of  the  par- 
ent, who  afterwards  dies  Intestate.  Convey- 
ance of  farm  to  son  In  consideration  of  his 
giving  up  his  business  and  making  his  home 
thereon  held  not  an  advancement.  In  re 
Allen's  Estate,  207  Pa.  325,  56  A.  928.  Son 
is  not  Incompetent  to  testify  as  to  matters 
occurring  In  father's  lifetime  in  regard  to 
such  transaction.  Id.  An  irrevocable  gift 
by  a  parent  in  his  lifetime  to  his  child  on 
account  of  such  child's  share  of  the  estate 
after  the  parent  is  dead.  Where  daughter 
conveyed  land  to  father  upon  his  agreement 
on  Its  sale  by  him  to  pay  her  a  certain  sum 
"as  an  advancement,"  held  that  she  could 
recover  the  money  as  a  debt  and  that  the 
mere  fact  that  ho  designated  it  an  advance- 
ment did  not  make  it  such.  Schweitzer  v. 
Schweitzer  [Ky.]  82  S.  W.  625.  An  advan- 
tage gained  by  an  heir  by  collusion  with  his 
father  can  be  charged  against  him  as  an 
advancement  only  In  the  distribution  of  any 
surplus  of  his  father's  or  mother's  undevised 
estate.  The  fact  that  one  of  the  tenants  in 
remainder  purchased  the  land  at  a  judicial 
sale  for  $2,000  less  than  Its  real  value,  under 
a  collusive  agreement  with  one  of  the  life 
tenants,  did  not  authorize  such  sum  to  be 
charged  against  him  as  an  advancement 
from  the  surplus  of  the  undevised  estate  of 
the  life  tenant.  Francis  v.  Million  [Ky.]  80 
S.  W.  486.  An  heir  using  land  of  his  fath- 
er must  account  for  the  rental  value  thereof 
as  an  advancement.  Garrott  v.  Rives,  25 
Ky.  Li.  R.  2165,  80  S.  W.  519.  Where  writing 
executed  by  son  acknowledged  that  he  owed 
father  a  certain  sum  which  might  be  col- 
lected by  his  father's  representative  after 
his  death  either  by  treating  it  as  a  loan  or 
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Ooniracts  wHereby,  for  a  sufficient  consideration,  an  heir  relinquishes  any 
further  share  in  his  ancestor's  estate  to  which  he  may  be  entitled  are,  if  otherwise 
valid,  enforceable  in  equity.*^  Strictly  speaking,  advancements  are  confined  to 
cases  of  intestacy,*"  but  they  may  exist,  though  subsequently  a  will  is  made  by  the 
parent.*'  In  such  case  the  will  governs  in  determining  whether  they  are  to  be  so 
regarded.** 

Whether  a  gift  shall  be  regarded  as  an  advancement  or  not  depends  upon  the 
intention  of  the  donor,*"  which  may  be  ascertained  by  parol  evidence  of  his  declara- 
tions made  at  the  time,*'  or  of  the  donee's  admissions  afterwards,*'  or  by  proof  of 
facts  and  circumstances  from  which  the  facts  may  be  inferred.*'  The  question 
is  one  of  fact.*'  Gifts  made  as  advancements  or  otherwise  cannot  thereafter  be 
treated  by  the  donor  as  debts  or  payments  on  his  liabilities  to  the  donees."" 

Statutes  in  some  states  provide  that  no  gift  or  grant  shall  be  deemed  an  ad- 
vancement, unless  it  is  stated  therein  that  it  is  so  made,  or  unless  it  is  charged 
in  writing  by  the  intestate  as  such,  or  acknowledged  in  writing  as  such  by  the 
party  to  whom  it  is  made.°*  In  some  states  advancements  must  be  estimated  ac- 
cording to  the  value  of  the  property  when  given." 

They  will  be  regarded  as  part  of  the  assets  of  the  estate  for  the  purpose  of 
adjusting  the  rights  of  devisees  in  relation  thereto."'  The  heirs  may  waive  the 
right  to  have  one  of  their  number  charged  with  advancements." 


as  an  advancement  to  be  dedueted  from  his 
share  of  the  estate,  the  son  Is  liable  for  In- 
terest thereon  only  from  the  time  when  the 
representatives  elect  which  remedy  they  will 
pursue.  Cole  v.  Andrews,  176  N.  T.  374,  68 
N.   B.   641. 

41.  Must  be  In  writing  under  statute  of 
frauds.  Riddell  v.  Rlddell  [Neb.]  97  N.  W. 
609. 

42.  In  re  McKlbbln's  Estate,  207  Pa.  1,  56 
A.  62.  Donor  must  die  totally  or  partially 
intestate,  and  the  gift  must  In  fact  have 
been  made  with  a  view  to  a  portion  or  a  set- 
tlement In  life  upon  the  donee.  Ky.  St.  1899, 
§  1407.  Will  be  regarded  as  advancement 
though  donor  intended  It  a.s  a  gift,  If  he 
dies  Intestate  and  it  Is  qf  the  nature  fixed 
by  the  statute.  Owsley  v.  Owsley,  26  Ky. 
L.  R.  1194,  77  S.  W.  394. 

43.  In  re  McKlbbln's  Estate,  201  Pa.  1,  E6 
A.  62. 

44.  Money  given  children  and  evidenced 
by  notes,  though  Intended  as  advancements 
when  paid,  held  not  to  be  treated  as  such 
in  view  of  terms  of  subsequent  will.  In  re 
McKlbbln's  Estate,  201  Pa.  1,  56  A.  62. 
Where  a  deed  to  a  child  would  operate  to 
give  him  a  greater  share  of  the  estate  than 
that  given  by  the  grantor's  will,  executed 
previously.  In  which  he  gave  all  his  children 
an  equal  share  In  the  estate,  the  burden  was 
on  such  child  to  show  that  the  grantor 
wished  such  deed  to  operate  In  addition  to 
the  share  given  him  by  the  v/Ill.  Evidence 
insufficient  to  show  such  fact.  Krause  v. 
Krause  [N.  J.  Eq.]  55  A.  1095.  See  Wills, 
§  5D,   4,  2  Curr.  L.  2131. 

4.5.  Justis  v.  Justis  [Md.]  57  A.  23.  Gift 
must  have  been  made  with  a  view  to  a  por- 
tion or  settlement  in  life  upon  the  donee 
[Ky.  St.  1899,  §  1407].  Owsley  V.  Owsley, 
25  Ky.  L.  R.  1194,  77  S.  W.  394. 

46.  Justis  V.  Justis  [Md.]  57  A.  23.  Dec- 
larations of  a  testator  at  the  time  of  taking 
a  note  from  a  son-in-law  are  admissible 
to  show  that  It  was  taken  as  a  receipt  for 


an  advancement.  Note  held  receipt.  Strode 
V.  Beall  [Mo.  App.]  79  S.  W.  1019.  Ques- 
tion of  advancements  is  one  of  Intention.    Id. 

47.  Justis  V.  Justis   [Md.]   57  A.   23. 

48.  Gifts  held  not  intended  as  advance- 
ments.    Justis  V.   Justis    [Md.]    57  A.    23. 

49.  Evidence  held  to  sustain  findings  that 
transfer  of  property  by  decedent  to  his  son- 
in-law  was  not  Intended  as  an  advancement 
to  his  daughter.  Carpenter  v.  Coats  [Mo.] 
81  S.  W.  1089. 

50.  Owsley  v.  Owsley,  25  Ky.  L.  R.  1194, 
77   S.  W.   394. 

Bl.  Nebraska:  Cannot  be  established  by 
parol  [Comp.  St.  1903,  ,c.  23,  §  34].  Boden  v. 
MIer  [Neb.]  98  N.  W.  701;  RlddeU  v.  Riddell 
[Neb.]    97  N.  W.  609. 

In  Wisconsin,  under  a  similar  statute  (Rev. 
St.  1898,  §  3959),  It  Is  held  that  the  deliv- 
ery of  property  must  be  given  the  character 
of  an  advancement  when  made,  and  that  a 
declaration  in  a  will  that  certain  gifts  previ- 
ously made  shall  be  deemed  advancements 
Is  Insufficient.  Ludlngton  v.  Patton  [Wis.] 
99  N.  W.   614. 

Under  the  Illinois  statute  (Kurd's  Rev.  St. 
1899,  o.  39,  §  7),  items  In  an  account  book 
merely  charging  children  with  money  paid 
them  from  time  to  time,  and  ordinary  deed 
to  property  held  not  to  show  that  the  sums 
paid  and  land  conveyed  were  advancements. 
No  essential  or  material  part  of  the  proof 
can  be  by  parol.  Young  v.  Young,  204  111. 
430,  68  N.  B    532. 

52.  Intention  does  not  control,  the  object 
of  the  statute  being  to  secure  equity  in  the 
distribution  [Ky.  St.  1903,  §  1407].  Garrott 
v.   Rives,    25  Ky.  L.   R.    2165,   80    S.   W.   519. 

53.  Schick  v.  Whltcomb  [Neb.]  94  N.  W. 
1023. 

54.  Instrument  signed  by  other  heirs  of 
Intestate  in  consideration  of  plaintiff  Joining 
in  project  for  improvement  of  the  property 
held  waiver  of  their  right  on  subsequent  par- 
tition of  the  property.  Hoerle  v.  Hoerle  94 
App.  Div.   615,  87  N.  Y.   S.   1007. 
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ESTATES  OF  DECEDENTS  §  18. 


3  Cur.  Law. 


The  presumption  is  that  a  deed  from  husband'to  wife  is  a  gift  or  advancement, 
when  the  consideration  therefor  is  called  in  question.'" 

The  district  court  may,  in  proper  cases,  adjust  advancements  in  a  suit  for  the 
partition  of  land." 

The  doctrine  of  hotchpot  is  based  upon  the  principle  of  doing  equal  justice  to 
all  the  decedent's  children.  °'  There  is  a  conflict  of  authority  as  to  whether  ad- 
vancements should  be  brought  into  hotchpot  notwithstanding  the  fact  that  some 
of  those  receiving  them  have  executed  releases  of  all  interest  in  the  inheritance.'* 

§  18.  Eights  and  liabilities  between  beneficianes  and  third  persons.^^ — Persons 
dealing  with  representatives  about  estate  property,*"  or  purchasers  from  them," 
bear  the  same  liability  towards  beneficiaries  as  in  other  trusts,'"'  and  are  protected 
if  bona  fide  and  without  notice.*' 

Heirs  cannot  treat  as  an  absolute  nullity  a  notarial  act  to  which  they  were 
parties,  and  which  on  its  face  shows  that  they  received  the  consideration  for  the 
sale  of  their  interest  in  the  succession  to  the  purchaser  named  in  the  deed.'*  They 
cannot  have  the  sale  set  aside  without  offering  to  return  the  same.*" 

One  cannot,  in  right  of  a  family  settlement,  recover  specific  property  of  a 
decedent  without  showing  that  it  came  to  his  share.*' 

Persons  who  without  authority  collect  from  an  administrator  the  distributive 
share  of  an  heir  thereby  become  trustees  of  a  resulting  trust  in  his  favor."  One 
who,  after  the  death  of  the  mortgagor,  without  authority,  pays  the  balance  due 
on  the  mortgage  debt,  cannot  recover  the  sum  so  paid  from  his  estate.**  A  mort- 
gagee of  a  devisee's  interest  may  satisfy  his  claim  out  of  the  proceeds  of  an  unnec- 
essary sale  of  the  property,  to  pay  a  family  allowance,  made  for  the  purpose  of  de- 
frauding him.** 


55.  Strayer  v.  Dickeraon,  205  111.  257,  68 
N.  E.  767. 

5«.  Advancements  not  established.  Boden 
V.  Mier  [Neb.]  98  N.  W.  701.  In  an  action 
tor  partition  brought  by  one  devisee  against 
the  others  and  the  executor,  the  district 
court  has  jurisdiction  to  determine  every 
question  Involved,  Including  the  adjustment 
of  advancements  received  by  any  devisees. 
Schick   V.   Whitoomb    [Neb.]    94    N.   W.    1023. 

ST.     Justis  V.  Justls  [Md.]  57  A.  2S. 

58.  In  Virginia  It  is  held  that  where  a 
father  made  equal  advancements  to  his  chil- 
dren all  share  equally  In  his  estate  on  his 
death  intestate,  notwithstanding  the  fact 
that  two  of  them  released  their  Interest  to 
the  father  when  such  advancements  were 
made  while  the  third  did  not.  Headrick  v. 
McDowell  [Va.]  45  S.  E.  804.  citing  cases 
pro  and  con. 

59.  See  1  Curr.  L.  1129. 

60.  A  bank  is  liable  for  using  funds  of 
an  estate,  deposited  by  an  administrator  to 
pay  his  individual  debt  to  it  only,  when  It 
has  knowledge  that  they  were  deposited  by 
him  In  his  representative  capacity.  Bank 
held  justified,  as  against  heirs.  In  treating 
funds  deposited  by  administrator  as  belong- 
ing to  him  individually,  though  they  belong- 
ed to  estate  and  heirs  of  whom  he  was  cur- 
ator. Sparrow  v.  State  Exoh.  Bank,  103  Mo. 
App.  S38,  77  S.  W.  168. 

01.  The  purchaser  of  lands  devised  in 
trust  to  be  sold  generally  or  for  a  specific  pur- 
pose Is  not  bound  to  look  to  the  application 
of  the  purchase  money  unless  so  eScpiessly 
required  by  the  conveyance  or  devise.  Ky. 
St     1899.    §    4846.      Applies   to    devise    to    one 


for  life  with  power  to  sell  and  convey  on 
the  express  condition  that  the  proceeds  shall 
be  invested  in  other  good  property  to  be  held 
under  same  condition  and  limitation.  Miller 
V.  Stagner,  25  Ky.  L.  R.  650,  76  S.  W.  160. 
A  deed  by  an  executor  empowered  to  sell 
realty  held  in  trust  and  reinvest  the  pro- 
ceeds passes  title  and  the  purchaser  is  not 
required  to  see  to  the  reinvestment  of  the 
proceeds  [Ky.  St.  1899,  §  4846].  Robinson  v. 
Pence,  25  Ky.  L.  R.  732,  76  S.  W.  368. 

62.  See  Trusts,  2  Curr.  L.  1924. 

63.  See  Notice  and  Record  of  Title,  2 
Curr.  li.  1053.  The  mere  addition  of  the 
word  "administrator"  to  the  depositor's 
name  is  not  notice  to  the  bank  that  they 
were  trust  deposits.  Sparrow  v.  State  Exch. 
Bank,   103  Mo.  App.   338,  77  S.  W.   168. 

64.  Lyles  v.  Knoll,  112  La.  169,  36  So.  311. 

65.  Sale  to  pay  debts.  Lyles  v.  Knoll,  112 
La.    169,    36    So.    311. 

66.  Bishop  v.  York,  124  P.  959.  Plaintiffs 
cannot  maintain  an  action  to  recover  prop- 
erty given  by  decedent,  during  her  lifetime, 
to  defendant,  where  their  sole  right  is  based 
on  a  compromise  agreement  between  them 
and  decedent's  executors  and  devisees, 
whereby  plaintiffs  were  given  half  the  prop- 
erty devised.  It  not  being  shown  that  the 
property  in  suit  was  a  part  of  that  devised. 
Id. 

Claim  against  them  barred  by  limita- 
Brldgens  v.  West  [Tex.  Civ.  App.]  80 
417. 
Palls    V.    Jones    [Mo.    App.]    81    S.    W. 


67. 

tions. 
S.  W. 

68. 
456. 

69. 


Decedent's  son  mortgaged  his  interest 


ii.  rip.-Rdent's  property  which  was  not  to   iin 
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ESTOPPEL  §  1. 


133? 


An  attorney  employed  in  place  of  one  with  whom  the  heirs  have  an  agreement 
in  regard  to  fees  for  carrying  on  litigation  in  regard  to  the  estate  is  entitled  to 
his  share  of  the  agreed  compensation/" ' 

A  sale  of  land  made  by  order  of  court  in  an  action  to  settle  a  decedent's  estate 
cannot  be  set  aside  on  motion  of  one  having  no  interest  in  the  estate  or  the  prop- 
erty.'* 

ESTOPPEL. 


1.  General  PrlnclpIeB   (1327). 

2.  Kinds  of  Elstoppel  (1327). 

3.  By  Deed  (1328). 


5  4. 
§  6. 


In  Pals  (132ft>. 
Elxtent   (1333). 


Scope  of  title. — Many  common  applications  of  the  doctrine  of  estoppel  are  so 
closely  related  to  other  subject-matters  that  it  is  deemed  best  to  treat  them  else- 
where; the  more  important  being  estoppel  to  claim  that  a  corporation  acted  ultra 
vires,  or  to  aver  want  of  authority  in  a  corporate  officer  or  agent,'^  to  deny  part- 
nership," to  question  the  existence  or  scope  of  an  agent's  authority,'*  and  the  es- 
toppel of  a  tenant  to  dispute  his  landlord's  title.'^ 

§  1.  Gen&rai  frinciples. — Estoppels  are  not  favored  by  the  law."  An  estop- 
pel operates  against  a  person  only  in  the  capacity  in  which  the  act  was  commit- 
ted.'' One  being  estopped  to  deny  a  certain  fact,  he  is  estopped  to  urge  anything 
which  would  negative  such  denial."  Estoppel  against  an  estoppel  sets  the  matter 
at  large."  One  cannot  estop  himself  from  claiming  an  exemption  resting  in  pub- 
lic policy.'" 

§  2.  Kinds  of  estoppel.  By  record."^ — ^Estoppel  by  judgment  is  treated  else- 
where,'^ and  the  conclusiveness  of  judicial  and  official  records,  being  more  a  ques- 
tion of  evidence  than  of  estoppel,  is  excluded."     One|  may  become  estopped  by 


distributed  until  the  youngest  child  reach  edi 
his  majority,  and  turned  the  proceeds  over 
to  the  executrix  for  the  support  of  the  fam- 
ily. The  mortgagee  foreclosed  and  bid  In 
the  son's  Interest.  Thereafter,  by  fraudulent 
representations  that  the  money  received  by 
her  had  been  insufficient  to  support  the  fam- 
ily and  by  concealing  the  facts  as  to  such 
loan,  and  in  pursuance  of  an  intention  on 
her  part  to  defraud  the  mortgagee,  the  exec- 
utrix procured  an  order  for  the  sale  of  all 
decedent's  property  for  the  payment  of  a 
family  allowance.  Held  that  the  mortgagee 
could  reach  the  proceeds  of  such  sale,  and 
that  limitations  did  not  begin  to  run  against 
him  until  such  sale.  Savings  Bank  of  Santa 
Rosa  V.  Sohell,  142  Cal.  505,  76  P.  250. 

70.  Where  heirs  agreed  in  writing  to  the 
appointment  of  two  attorneys  to  carry  on 
certain  litigation  for  the  estate,  they  to  re- 
ceive 25%  of  the  amount  recovered,  and,  up- 
on one  of  them  declining  to  act,  a  third, 
who  did  not  know  of  the  agreement,  was 
employed,  with  the  knowledge  of  the  ad- 
ministrator, to  take  his  place,  held  that  the 
latter  was  entitled  to  half  the  fee.  In  re 
McGee's  Estate,   206  Pa.   590,  55  A.  776. 

71.  Third  person  desiring  to  purchase  part 
of  property  sold.  Mouser  v.  Bogwell,  25  Ky. 
Ii.  R.  1042,  76  S.  W.  826. 

72.  See  Corporations,  1  Curr.  L.  710. 

73.  See  Partnership,  2  Curr.  L,.  1106. 

74.  See  Agency,  1  Curr.  L.  43. 

73.  See  Landlord  and  Tenant,  2  Curr.  Ij. 
668. 

7«.  This  Is  especially  true  when  the 
rights  of   the  public  are  Involved.     City   of 


Mobile  V.  SuUlvan  Timber  Co.  tC.  C.  A.]  129 
F.  298. 

77.  A  judgment  creditor,  to  whose  lien  a 
homestead  was  subject,  by  selling  the  same 
as  "receiver"  and  reinvesting  the  proceeds, 
taking  a  deed  to  himself  as  "trustee  and  re- 
ceiver," Is  not  estopped  from  enforcing  his 
judgment  against  the  land  as  bought.  John- 
son V.  Thomason  [Ga.]   48  S.  E.  137. 

78.  United  States  Fidelity  &  Guaranty  Co. 
V.  Bttenheimer   [Neb.]  99  N.  W.  652. 

79.  One  who  executes  a  bond  under  cir- 
cumstances that  would  estop  him  to  assert 
its  invalidity  for  w^nt  of  consideration  can- 
not. In  an  action  upon  the  bond,  avoid  lia- 
bility on  the  ground  that  plaintiff  is  estop- 
ped to  assert  that  there  was  any  considera- 
tion for  the  bond.  United  States  Fidelity  & 
Guaranty  Co.  v.  Bttenheimer  [Neb.]  99  N. 
W.  652.  Purchasers  of  land  retaining  part  of 
the  purchase  price  on  the  assumption  that 
the  acreage  stated  in  the  deed  might  be  in- 
correct are  estopped  to  resist  an  action  for 
balance  due  on  the  price  because  of  an  over- 
plus of  land.  See  v.  Mallonee  [Mo.  App.]  82 
S.  W.   657. 

80.  The  fact  that  one  as  surety  stated  In 
the  justification  clause  that  his  property  was 
not  exempt  does  not  raise  such  an  estoppel. 
King  V.  Warren,  42  Misc.  317,  86  N.  T.  S. 
609.  See,  however,  Dowling  &  AUgood  v. 
Wood  [Iowa]  101  N.  W.  113,  where  the  op- 
posite of  this  rule  is  announced. 

81.  See  1  Curr.  L,.  1131. 

82.  See  Former  Adjudication,  2  Curr.  1>. 
60. 

83.  See  Evidence,  I  6,  1  Curr.  L.  1144. 
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ESTOPPEL  §  3. 


3  Cut.  Iia\r. 


allegations  in  his  pleadings,'*  or  by  introducing  records  in  evidence/"  or  by  admis- 
sions in  court,''  to  deny  the  facts  thus  shown  to  exist.  One  cannot  generally  be 
estopped  by  a  void  proceeding,'^  or  by  acts  of  others  of  which  he  had  no  notice,** 
or  where  no  prejudice  results.** 

§  3.  By  deed."" — The  recital  of  a,  material  fact  in  a  deed'^  is  binding  and 
conclusive  upon  the  parties  and  those  claiming  under  them  as  privies  in  blood,  in 
estate,  or  in  law,"''  in  all  matters  involving  the  property  conveyed  by  such  deed," 
the  person  claiming  the  estoppel  being  a  bona  fide  purchaser  who  has  relied  on 
such  recital  to  his  prejudice,"*  and  the  burden  is  on  him  to  prove  this  fact.'"  Gen- 
eral recitals,  however,  do  not  estop  the  parties  from  disputing  the  statements  made 
in  them,®'  nor  does  this  doctrine  of  estoppel  apply  where  the  deed  is  incomplete." 
Third  persons  are  not  estopped  by  recitals.®*  One  conveying  property  with  a  war- 
ranty of  title,'*-  or  attempting  to  convey  a  particular  estate,^  an  after-acquired  title. 


84.  One  pleading  that  a  tract  of  land  was 
his  homstead  Is  estopped  to  assert  that  such 
land  was  at  the  same  time  the  homestead  of 
another.     Linn  v.  Ziegler  '[Kan.]  75  P.  489. 

86.  A  defendant  In  a  petitory  action  set- 
ting up,  as  a  muniment  of  title,  a  govern- 
ment survey,  he  cannot  deny  the  facts  shown 
by  the  plat  thereof.  Hall  v.  Board  of 
Com'rs  of  Bossier  Levee  Dlst.,  Ill  La.  913. 
35  So.  976. 

86.  In  an  action  for  a  balance  alleged  to 
be  due  for  goods  sold,  a  waiver  by  plaintiff 
of  Its  claim  for  an  amount  which  defendant 
claimed  as  a  rebate  was  not  an  admission 
that  such  amount  was  due  defendant,  so  as 
to  preclude  plaintiff  on  a  subsequent  trial 
from  litigating  the  question.  R.  E.  DIetz  Co. 
V.  Miller,  Sears  &  Walling  Co.,  88  N.  T.  S. 
322. 

87.  Property  owner  held  not  estopped  to 
question  validity  of  assessment,  no  notice 
being  given.  Pennsylvania  Co.  v.  Cole,  132 
F.   668. 

88.  An  owner  of  land  procuring  the  same 
to  be  assessed  for  taxes,  it  not  being  shown 
that  he  had  any  knowledge  of  the  descrip- 
tion by  which  the  clerk  attempted  to  de- 
scribe the  land,  or  that  he  adopted  such  de- 
scription, is  not  estopped  from  claiming  that 
a  tax  deed  containing  the  same  description 
as  that  by  which  the  land  was  assessed  is 
void  for  uncertainty  of  description.  Alle- 
man   V.   Hammond,   209   lU.    70,   70   N.   B.   661. 

89.  A  husband's  statement.  In  his  petition 
for  letters  of  administration  on  his  wife's 
estate,  that  she  was  the  owner  of  an  interest 
in  certain  land,  does  not  estop  him  from 
thereafter  claiming  the  land  as  community 
property.  Bollinger  v.  Wright,  143  Cal.  292, 
76  P.  1108. 

90.  See  1  Curr.  L.  1131. 

91.  Estoppels  created  by  recitals  of  In- 
terest. See  1  Curr.  L.  1131,  n.  57.  Recitals 
of  particular  estates.  Van  Winkle  v.  Van 
Winkle,  95  App.  Div.  605,  89  N.  T.  S.  26. 
Omaha  Bridge  &  Terminal  R.  Co.  v.  Whitney 
[Neb.]  99  N.  W.  525.  Husband  and  wife 
executing  a  mortgage  conveying  all  their  In- 
terest in  a  lot,  the  wife  is  estopped  after 
husband's  death  to  assert  that  they  only  in- 
tended to  convey  the  latter's  life  estate. 
Simmons  v.  Reinhardt,  25  Ky.  L.  R.  1804,  78 
S.  W.  890.  Husband  signing  mortgage  stip- 
ulating that  in  case  of  foreclosure  the  sur- 
plus purchase  money  should  he  paid  to  his 
wife,  her  heirs  or  assigns,  held  estopped 
to  assert  that  mortgaged  property  was  com- 


munity  property.     Hoeok  v.   Grelf,    142   Cal. 
119,  75  P.  670. 

By  recitals  as  to  boundaries.  See  1  Curr. 
L.  1131,  n.  59.  Defendant  held  estopped  by 
a  deed  to  claim  that  a  tract  of  land  conveyed 
did  not  lie  in  a  certain  position  with  refer- 
ence to  other  land  as  described  in  the  deed. 
Board  of  Park  Com'rs  of  Louisville  v.  Mar- 
rett,  25  Ky.  L.  R.  2081,  80  S.  W.  166. 

92.  Van  Winkle  v.  Van  Winkle,  9B  App. 
Div.  605,  89  N.  T.  S.  26;  Omaha  Bridge  & 
Terminal  R.  Co.  v.  Whitney  [Neb.]  99  N.  W. 
525.  Children  of  a  deceased  purchaser  of 
land,  not  being  parties  to  the  grantor's  deed 
to  their  mother,  and  not  offering  the  deed  in 
evidence,  are  not  bound  by  a  recital  that  it 
was  conveyed  to  their  mother  at  their  re- 
quest. Brown  V.  Arkansas  Cent.  R.  Co. 
[Ark.]  81  S.  W.  613.  See  1  Curr.  L.  1131, 
n.  54. 

NOTE.  Effect  of  estoppel  by  deedi  A  recit- 
al of  a  fact  in  a  deed  is,  as  against  the 
grantee  In  such  deed  and  all  persons  claim- 
ing under  him  through  that  deed,  evidence 
of  the  facts  recited  therein,  so  as  to  save 
the  necessity  of  further  proof  thereof  by  the 
grantor  or  those  who  claim  under  him. 
Demeyer  v.  Leg^,  18  Barb.  [N.  T.]  20;  Cham- 
plain  &  St.  L.  R.  Co.  v.  Valentine,  19  Barb. 
[N.  T.]  488;  Atlantic  Dock  Co.  v.  Leavitt, 
54  N.  T.  40,  13  Am.  Rep.  556;  50  Barb.  [N. 
T.]  140. — From  note  to  Boone  v.  Clark  [111.] 
6  L.  R.  A.  276,  278. 

93.  Recital  of  relationship  held  not  to 
create  an  estoppel  in  a  case  where  the  prop- 
erty was  not  Involved.  Stone  v.  Salisbury, 
209  111.  56,  70  N.  E.  605.  One  selling  prop- 
erty with  warranty  of  title  and  guaranty 
against  debts  and  claims  is  not  estopped  to 
claim  from  the  vendee  rent  for  his  occupa- 
tion prior  to  the  time  of  purchase.  Wood- 
cock V.   Baldwin,    110  La,    270,   34   So.    440. 

94.  95.  Grant  v.  McCarty,  117  Ga.  188,  43 
S.  B.  401. 

»e.  Brian  v.  Bonvlllain.  Ill  La.  441,  36  So 
632. 

97.  Van  Dyke  v.  Van  Dyke,  119  Ga.  830, 
47  S.  B.  192. 

98.  Recitals  in  a  grant  that  lands  had 
been  confiscated  by  the  state  were  inad- 
missible against  strangers  to  the  conveyance. 
Davis  V.  Moyles  [Vt.]  56  A.  174. 

99.  Real  estate  conveyed  by  deed.  Clark 
V.  Lambert  [W.  Va.]  47  S.  E.  312;  Hays  v. 
Marsh,  123  Iowa,  81,  98  N.  W.  604.  By  mort- 
gage. Logue  V.  Atkeson  [Tex.  Civ.  App.] 
80  S.  W.  137.     Personal  property.    Piano  sold. 


fTo  be  concluded.] 
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inures  to  the  benefit  of  the  grantee  to  the  extent  of  the  estate  sought  to  be  con- 
veyed. But  this  rule  does  not  apply  where  the  title  is  taken  in  a  different  right' 
or  the  grantee  will  not  be  prejudiced  thereby,'  and,  in  some  states,  where  the  deed 
is  that  of  a  married  woman.*  With  some  exceptions,  a  grantee  may  deny  his  gran- 
tor's title." 

§  4.  In  pais.^ — A  waiver  of  rights  or  an  election  between  rights  may  of  course 
be  manifested  by  acts  constituting  an  estoppel  in  pais.  They  may  also  be  mani- 
fested, however,  by  acts  lacking  one  or  more  of  the  elements  of  an  estoppel.' 
Whence  it  has  happened  that  the  term  "estoppel"  has  frequently  been  loosely  ap- 
plied to  acts  constituting  a  waiver  or  election  but  lacking  in  some  element  of  a  true 
estoppel.  Election  and  waiver  of  rig];its  and  remedies  is  treated  under  an  appro- 
priate title,*  but  some  instances  of  the  misuse  of  the  term  "estoppel"  are  collated  in 
the  footnote.' 


Coolidge   V.    Ayers    [Vt.]    57    A.    970.      See    1 
Curr.  L.  1131,  n.   62. 

1.  Planary  v.  Kane  [Va.]  46  S.  B.  681. 
Grantor  cannot  assert  an  incumbrance  ex- 
isting upon  the  land  at  the  time  of  the  con- 
veyance and  which  he  subsequently  acquir- 
ed. Id.  Where  the  grantor's  estate  was  re- 
cited as  being  a  fee  simple.  Owen  v.  Brook- 
port,  208  111.  35,  69  N.  B.  952.  Purchaser  at 
mortgage  sale  sold  all  right,  title  and  in- 
terest to  oil  under  land  purchased,  before 
procuring,  sheriff's  deed.  Glendenning  v.  Su- 
perior Oil  Co.,  162  Ind.  642,  70  N.  B.  976. 
Sale  of  crops.  Butler  v.  Stark,  25  Ky.  L.  R. 
1886,  79  S.  "W.  204.  Trade  secret  assigned. 
Vulcan  Detinning  Co.  v.  American  Can  Co. 
[N.  J.  Bq.]  58  A.  290.  Lease  executed  by 
executor  without  authority.  Lanyon  &  Zinc 
Co.  V.  Freeman  [Kan.]  75  P.  995. 

Bntryman  conveying  land  before  receiving 
patent,  on  receiving  latter  title  inures  to 
grantees.  Smith  v.  Beloit  [Wis.]  100  N.  W. 
877.  Where  conveyance  purported  to  grant  a 
fee  simple.  Civ.  Code  §  947,  subd.  4.  Ber- 
nardy  v.  Colonial  &  United  States  Mortg.  Co. 
[S.  D.]  98  N.  W.  166.  Timber  conveyed  by 
entryman.  Anderson  v.  Wilder  [Miss.]  35  So. 
875. 

2.  Deed  of  an  interest  acquired  in  a  par- 
ticular way  does  not  estop  the  grantor  from 
setting  up  an  interest  acquired  in  another 
way.  Cronkhite  v.  Strain,  210  111.  331,  71  N. 
B.  392.     See  1  Curr.  L.  1132,  n.  64. 

3.  As  against  one  obtaining  a  deed  to  land 
without  giving  any  valuable  consideration, 
the  true  owner  is  not  estopped  to  assert 
title.  Miller  v.  Wireman,  25  Ky.  L.  R.  2300, 
80  S.  W.  517. 

4.  The  deed  of  a  married  woman,  joined 
by  her  husband  does  not  operate  on  an  after- 
acquired  title.  Morrison  v.  Balzer  [Tex.  Civ. 
App.]   80  S.  W.  248. 

5.  A  purchaser  of  crops  is  not  estopped 
to  show  that  the  vendor  had  no  title  there- 
to when  he  executed  a  mortgage  thereon. 
Karter  v.  Fields  [Ala.]  37  So.  204.  For  cases 
wherein  grantee  was  held  estopped,  see  1 
Curr.  D.   1131,  n.  60. 

6.  Seel  Curr.  L.   1132. 

7.  See  III  Mich.  Law  Rev.  9,  for  a  mono- 
graph on  the  law  of  waiver  pointing  out  the 
distinction  between  waiver  and  estoppel 
showing  how  a  waiver  may  be  founded   ei- 

3   Curr.   L.— 84. 


ther  on   estoppel   or  on  contract.     See,   also. 
Barren  v.  Newby  [C.  C.  A.]    127  F.   656. 

8.  See  Election  &  Waiver,  ante,  pp.  1178, 
1179. 

9.  A  modification  of  a  written  contract 
being  made  at  defendant's  instance,  he  is 
"estopped"  to  set  up  want  of  consideration. 
Putnam  Foundry  &  Machine  Co.  v.  Canfleld 
[R.  I.]  56  A.  1033.  An  illiterate  person  sign- 
ing a  contract  is  "estopped"  by  failure  to 
inform  himself  of  its  contents  by  having  it 
read  him  from  avoiding  the  contract  be- 
cause of  ignorance  of  its  contents.  Wil- 
son, Close  &  Co.  V.  Pritchett  [Md.]  58  A. 
360.  A  woman  who  had  obtained  a  Judgment 
for  breach  of  marriage  promise  sued  in  equi- 
ty to  uncover  realty  conveyed  by  the  debtor, 
but  on  his  promise  to  obtain  a  reconvey- 
ance, so  that  her  marital  rights  and  their 
child's  rights  as  heir  would  attach,  she  dis- 
continued the  suit  and  married  him.  He 
failed  to  procure  a  reconveyance,  and  on 
his  death  she  sued  to  avoid  the  conveyance. 
Held  her  knowledge  of  the  conveyance  did 
not,  as  a  matter  of  law,  estop  her.  Cook  v. 
Lee  [N.  H.]  58  A.  511.  An  insured  stipulat- 
ing in  the  policy  that  the  insurer  should  have 
the  right  to  examine  his  books  is  "estopped" 
from  asserting  that  an  order  authorizing 
such  examination  is  unconstitutional  as  au- 
thorizing an  unreasonable  search  and  seiz- 
ure. Swedish-American  Tel.  Co.  v.  Fidelity 
&  Casualty  Co.,  208  111.  562,  70  N.  E.  768, 
Parties  contenting  themselves  with  a  simple 
protest,  and  then  standing  by  in  silence  and 
watching  valuable  and  extensive  improve- 
ments progress  are  "estopped"  to  seek  equi- 
table relief.  McKee  v.  Grand  Rapids  [Mich.] 
100  N.  W.  580.  A  purchaser  assuming  that 
an  apparent  tax  lien  is  valid  and  having  the 
amount  of  the  same  deducted  from  the  pur- 
chase price  is  "estopped"  to  deny  the  valid- 
ity of  such  taxes  in  a  suit  to  enjoin  their 
collection.  Bddy  v.  Omaha  [Neb.]  101  N.  W. 
25.  A  deed  reciting  that  the  property  is 
subject  to  a  specific  tax  lien,  which  the  gran- 
tee agrees  to  pay  as  part  of  the  considera- 
tion, the  latter  is  "estopped"  to  have  the 
tax  set  aside  as  invalid.  Id.  A  debtor  di- 
recting his  creditors  to  garnishee  his  earn- 
ings is  "estopped,"  upon  their  commencing 
such  proceedings,  from  relying  upon  Code 
§   4011   exempting  the    earnings   of   a  debtor 
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An  equitable  estoppel  is  as  available  at  law  as  in  equity.^'  A  conveyance  be- 
ing required  by  statute,  title  cannot  pass  by  an  estoppel  in  pais.^^  A  mistaken 
idea  as  to  the  law  forms  no  basis  for  an  estoppel  in  pais.^^  Whether  one  is  estopped 
by  his  conduct  is  a  question  of  fact  to  be  determined  from  the  evidence,^'  though 
the  following  elements  are  essential: 

There  must  be  a  false  representation  or  conceahnent  of  a  material  fact^*  though 


for  his  personal  services  from  garnishment. 
Dowling  &  Allg-ood  v.  Wood  [Iowa]  101  N. 
W.  113.  For  a  correct  ruling  on  this  ques- 
tion, see  King  v.  Warren,  42  Misc.  317,  86  N. 
T.  S.  609.  Plaintiff  setting  up  a  trust  deed 
as  one  of  the  foundations  of  his  title  and 
introducing  It  in  evidence  cannot  deny  that 
such  deed  ever  became  operative.  Schreyer 
V.  Schreyer,  97  App.  Dlv.  39,  89  N.  T.  S.  508. 
Plaintiff  Introducing  a  policy  In  evidence  and 
stating  that  deceased  had  signed  the  applica- 
tion therefor.  Is  "estopped"  from  introduc- 
ing proof  that  Insured  never  signed  the  ap- 
plication. Berry  v.  Metropolitan  Life  Ina. 
Co.,  43  Misc.  670,  88  N.  T.  S.  140.  By  filing 
notes  taken  for  the  price  of  goods  sold  in 
bankruptcy  proceedings  against  the  vendee, 
one  Is  not  "estopped"  to  sue  In  tort  on  the 
ground  that  the  goods  were  obtained  by  false 
representations.  Standard  Sewing  Maoh.  Co. 
V.  Alexander  [S.  C]  47  S.  B.  711.  A  conten- 
tion on  an  appeal  that  the  offense  created 
by  an  ordinance  was  not  an  offense  at  all 
does  not  estop  the  one  making  It  from  ar- 
guing on  the  rehearing  that  the  ordinance 
was  void.  City  of  Louisville  v.  Wehmoff,  25 
Ky.  L.  E.  1924,  79  S.  W.  201.  Parties  recov- 
ering a  judgment  by  suing  for  discovery  In 
aid  of  execution  thereon  are  "estopped"  to 
question  the  validity  of  the  Judgment.  Kelly 
V.  Bramblett  [Ky.]  81  S.  W.  249.  A  railway 
company  claiming  land  under  a  congression- 
al land  grant  held  "estopped"  to  assert  title 
against  one  who  had  been  in  possession  of 
said  land  for  over  10  years  after  a  decision 
of  the  Land  Department  awarding  the  land 
to  the  railway,  the  person  In  possession  hav- 
ing no  knowledge  of  such  decision..  Iowa 
Railroad  Land  Co.  v.  Pehring  [Iowa]  101  N. 
W.  120.  One  Joining  In  a  petition  to  a  city 
to  have  the  latter  vacate  a  street  Is  there- 
after "estopped"  from  questioning  the  right 
of  the  city  to  exercise  the  power  to  vacate 
the  street.  City  of  Lake  City  v.  Pulkerson, 
122  Iowa,  569,  98  N.  W.  376.  A  libelant  who 
was  requested  by  the  owner  pro  hae  vice 
of  a  tug  involved  in  a  collision  to  proceed 
against  her  while  In  his  possession,  answer- 
ing that  he  did  not  Intend  to  sue,  is  estopped 
to  maintain  a  suit  against  such  owner  after 
he  has  surrendered  possession  of  the  tug, 
and  after  such  delay  as  to  render  It  doubt- 
ful whether,  under  its  terms,  he  could  re- 
cover on  his  policy  insuring  him  against 
liability  for  damages  by  collision.  The  New 
York  Central  No.  19,  127  P.  473. 

10.  Breslin  v.  Fries-BresUn  Co.  [N.  J. 
Err  &  App.]  58  A.  313;  Hoge  v.  Fidelity 
Loan  &  Trust  Co.  [Va.]  48  S.  B.  494.  May  be 
set  up  in  an  action  of  ejectment.  Cheatham 
v.  Edgefield  Mfg.  Co.,  131  P.  118. 

11.  Married  women.  Waldron  v.  Harvey, 
54  W  Va.  608,  46  S.  B.  603;  White  v.  Simon- 
ton  [Tex.  Civ.  App.]  79  S.  W.  621.  • 

12.  Brian  v.  Bonvillain,  111  La.  441,  36  So. 
632  Expression  of  an  opinion  by  one  of 
the'  parties.     Ward  v.  Ward,  131  P.  946.     An 


estoppel  does  not  result  from  all  parties 
mistakenly  assuming  that  a  supersedeas 
stays  the  operation  of  an  injunction.  Green 
Bay  &  M.  Canal  Co.  v.  Norrie  [C.  C.  A.]  128 
P.   896. 

13.  Dl  Nola  v.  Allison,  143  Cal.  106,  76  P. 
976. 

14.  Brian  v.  Bonvillain,  111  La.  441,  35  So. 
632;  Rock  Island  Plow  Co.  v.  Maynard  Sav. 
Bank,  123  Iowa,  640,  99  N.  W.  298.  The  doc- 
trine cannot  be  invoked  where  there  are  no 
false  representations.  Koenig  v.  Dohm,  209 
111.  468,  70  N.  B.  1061;  Ayres  v.  Nixon  [Neb.] 
97  N.  W.  621.  An  infant  receiving  income 
from  the  proceeds  of  property  sold  by  an 
executor  and  trustee,  held  not  estopped  from 
afterwards  claiming  the  property.  Schreyer 
V.  Schreyer,  43  Misc.  520,  89  N.  T.  S.  508.  See 
1  Curr.  L.  1132,  n.  67. 

Representations  held  to  create  estoppel; 
Statement  by  mortgagee  that  her  mort- 
gage was  paid,  made  to  one  taking  a  mort- 
gage on  the  property.  Peirson  v.  Peirson 
[Mich.]  100  N.  W.  457.  Mortgagee  by  charg- 
ing a  certain  rate  of  Interest  on  overdue 
principal  held  estopped  to  claim  a  higher 
rate.  Barnard  v.  Paterson  [Mich.]  100  N. 
W.  893.  Statement  by  owner  that  he  had 
sold  land  pledged  as  security  thereby  in- 
ducing pledgee  to  release  security.  Wadge 
V.  Kittleson,  12  N.  D.  452,  97  N.  W.  856. 
Representation  as  to  existence  of  an  alley. 
Wright  V.  Williams,  25  Ky.  L.  R.  1377,  77  S. 
W.  1128.  Statement  by  mortgagor  that  time 
of  payment  would  be  extended.  Hauser  v. 
Capital  City  Brewing  Co.  [N.  J.  Bq.]  57  A. 
722.  Directors  of  a  corporation  acting  as 
such  are  estopped,  in  an  action  to  enforce 
their  stockholders'  liability,  to  claim  that 
the  corporation  was  not  incorporated  (Tan- 
ner v.  Nichols,  25  Ky.  L.  R.  2191,  80  S.  W. 
225),  or  had  not  complied  with  the  provi- 
sions of  the  law  of  the  state  before  doing 
business  in  It  (Id.). 

Representations  as  to  OTCnersblpt  Denial 
of  Interest  in  property  to  one  about  to  take 
a  mortgage  thereon.  McCroskey  v.  Mills 
[Colo.]  75  P.  910.  Allowing  another  to  have 
bill  of  lading.  Third  Nat.  Bank  v.  Smith 
[Mo.  App.]  81  S.  W.  215.  Representations 
of  husband  that  wife  is  owner  of  property, 
thereby  Inducing  another  to  perform  labor. 
Multz  v.  Price,  91  App.  Dlv.  116,  86  N.  T.  S. 
480.  Holder  of  record  title  by  bidding  at  tax 
sale  held  estopped  to  assert  his  title  against 
a  higher  bidder  purchasing  his  property. 
Spence  v.  Renfro,  179  Mo.  417,  78  S.  W.  59,7. 
A  grantor  urging  another  to  buy  property 
from  his  grantee  Is  estopped  to  assert  that 
such  grantee  had  no  title  owing  to  the  In- 
validity of  the  deed.  Morrison  v.  Balzer 
[Tex.  Civ.  App.]  80  S.  W.  248.  One  repre- 
senting to  another  that  he  is  the  owner  of 
standing  timber  and  giving  him  license  to 
cut  It,  which  he  does.  Is  estopped  to  assert 
that  he  had  no  title.  Welever  v.  Advance 
Shingle  Co.,  34  Wash.   331,  75  P.  863. 
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silence  or  acquiescence/ °  or  misleading  conduct,^'  may  take  the  place  of  an  affirm- 
ative misrepresentation.    The  representations  may  be  made  by  one  having  author- 


15.  Acquiescence  In  assignment  of  con- 
tract held  to  estop  one  party  from  objecting 
thereto.  Hudson  River  Water  Power  Co.  v. 
Glens  Falls  Gas  &  Electric  Light  Co.,  90 
App.  Dlv.  513,  85  N.  T.  S.  577.  One  making 
no  claim  under  mortgage  of  Insolvent's  prop- 
erty for  benefit  of  creditors  until  property 
has  been  sold,  held  estopped  to  require  mort- 
gagee to  account.  Maher  v.  Haste  [Mich.] 
98  N.  W.  976.  Accepting  damages  for  prop- 
erty condemned  estops  one  to  claim  damages 
on  account  of  an  additional  servitude  im- 
posed thereby.  Ilgenfritz  v.  Toledo  &  M. 
Ry.  [Mich.]  99  N.  W.  878.  Husband  allow- 
ing affidavit  by  wife,  stating  that  ho  was 
Indebted  to  her,  ti  remain  on  record  until 
after  her  death,  held  estopped  to  deny  such 
claim  as  against  the  heirs.  Kronenberger  v. 
Hopkins,  111  La.  405,  35  So.  618.  Acquies- 
cence in  trespass  by  cattle  held  to  create  an 
estoppel  to  claim  damages  for  the  entire 
time.  Adair  v.  Curry  [Mo.  App.]  80  S.  W. 
967.  Secret  society  allowing  another  so- 
ciety to  use  Its  ritual  in  other  states,  held 
estopped  from  using  such  ritual  In  the  lat- 
ter states.  Great  Hive  of  Ladies  of  Macca- 
bees V.  Supreme  Hive  of  Ladies  of  Maccabees 
of  the  World  [Mich.]  97  N.  W.  779.  A  vendee 
acquiescing  in  an  appraisement  of  property 
and  paying  part  of  the  purchase  price  held 
estopped  to  claim  the  appraisement  incor- 
rect. Perry  Bros.  v.  Farrimond  [Ind.  T.]  82 
S.  W.  674.  Payment  of  assessments  for  sev- 
eral years  after  insufficient  notice  of  local 
Improvement.  City  of  Louisiana  v.  McAllis- 
ter [Mo.  App.]  78  S.  W.  314. 

Property  ofvner  silently  acquiescing  in  con- 
struction of  a  canal  (Crescent  Canal  Co.  v. 
Montgomery,  143  Cal.  248,  76  P.  1032),  or 
street  railway  (Indiana  Ry.  Co.  v.  Morgan, 
[Ind.]  70  N.  E.  368),  is  estopped,  after  its 
completion,  to  assert  any  right  which  would 
injure  such  work,  and  by  failing  to  object 
to  assessment  for  street  Improvements  un- 
til the  latter  are  finished  is  estopped  to 
enjoin  the  collection  of  any  part  of  his  as- 
sessment (Treat  v.  Chicago  [C.  C.  A.]  130  P. 
443). 

One  slgnlngr  an  Instrument  as  "vrltness 
(Brian  v.  Bonvillain,  111  La.  441,  35  So.  632), 
or  conveying  land  as  agent  (American  Free- 
hold Land  Mortg.  Co.  v.  Walker,  119  Ga.  341, 
46  S.  B.  426),  without  giving  notice  of  his 
rights  in  the  subject-matter  of  the  con- 
tract, is  estopped  from  asserting  such  rights. 
Mother  of  Incompetent  being  present  when 
the  latter  executed  a  deed  and  failing  to  no- 
tify the  grantee  of  the  grantor's  incompe- 
tency is  estopped  from  afterward,  as  heir  of 
the  daughter,  suing  to  avoid  the  deed  for 
incompetency.  Coburn  v.  Raymond,  76  Conn. 
484,  57  A.  116.  " 

One  belns  the  owner  of  (where  owner  re- 
ceived part  of  the  purchase  price.  Manning 
V.  Kansas  &  T.  Coal  Co.  [Mo.]  81  S.  W.  140), 
or  having  a  lien  on  (landlord's  lien  on  crops. 
T.  W.  Johnson  &  Son  v.  Klncaid  [Tex.  Civ. 
App.]  81  S.  W.  536.  Judgment  creditor  re- 
maining silent  at  an  execution  sale  of  debt- 
or's property.  Brady  v.  Carteret  Realty  Co. 
[N.  J.  Eq.]  57  A.  814),  property,  by  silently 
acquiescing  In  Its  sale  loses  his  rights. 

Similar  acts  in  the  delivery  of  goods  which 
are  not  complained  of  do  not  show  an  estop- 


pel, in  the  absence  of  any  evidence  that 
there  was  any  irregularity  In  such  former 
acts  (Fordyce  &  Swanson  v.  Dempsey  & 
Boasley  [Ark.]  82  S.  W.  493).  See  1  Curr. 
L.  1132,  n.  68;  Id.,  1133,  n.  70. 

16.  One  dedicating  a  street  is  estopped  to 
deny  its  existence.  Owen  v.  Brookport,  208 
in.  35,  69  N.  E.  952;  Smith  V.  Belolt  [Wis.] 
100  N.  W.  877.  Payee  requesting  different 
place  of  payment  than  that  specified  in  note 
is  estopped  to  claim  default  by  reason  of 
maker's  failure  to  pay  at  place  specified  in 
note.  Lawrance  v.  Ward  [Utah]  77  P.  229. 
Assignor  of  note  cannot  complain  of  as- 
signee's delay  in  suing  thereon  caused  by  his 
own  conduct.  Smallhouse  v.  American  Nat. 
Bank,  25  Ky.  L.  R.  1435,  77  S.  W.  1113.  See 
1  Curr.  L.-1132,  n.  69  et  seq. 

Clothing  another  with  apparent  authority: 
See  1  Curr.  L.  1133,  n.  69.  Owner  allowing 
title  to  remain  in  another  Is  estopped  as 
against  an  innocent  third  party  relying 
thereon.  Getman  v.  Harrison,  112  La.  435,  36 
So.  486.  As  against  a  mortgagee.  Tokley  v. 
Superior  Drill  Co.  [Ky.]  80  S.  W.  1153;  At- 
lanta Nat.  Building  &  Loan  Ass'n  v.  Gilmer, 
128  F.  293.  Held  estopped  to  question  fore- 
closure sale.  Field's  Heirs  v.  Napier  [Ky.] 
SO  S.  W.  1110. 

Receiving  benefits;  See  1  Curr.  L.  1134,  n. 
75.  One  Joining  In  a  petition  for  the  vaca- 
tion of  a  street  is  estopped  to  deny  town's 
title  thereto.  City  of  Lake  City  v.  Fulker- 
son,  122  Iowa,  569,  98  N.  W.  376.  By  filing  a 
claim  for  damages  caused  by  the  location  of 
a  public  road  and  accepting  the  compensa- 
tion allowed,  one  is  estopped  to  thereafter 
maintain  an  action  for  damages  caused  by 
opening  such  road,  no  negligence  In  con- 
struction or  maintenance  being  shown. 
Stooker  v.  Nemaha  County  [Neb.]  100  N.  W. 
308.  Street  railway  company  by  locating  its 
track  on  street  held  estopped  to  deny  exist- 
ence of  street.  Bedenbaugh  v.  Southern  R. 
Co.  [S.  C]  48  S.  E.  53.  One  selling  patent  is 
thereby  estopped  to  deny  its  validity.  Con- 
tinental Wire  Fence  Co.  v.  Pendergast,  126 
F.  381.  One  signing  a  deed  of  trust  author- 
izing payment  of  incumbrances  and  receiv- 
ing benefits  thereunder  held  estopped  to 
deny  such  authority.  Continental  Building 
&  Loan  Ass'n  v.  Wilson  [Cal.]  78  P.  254.  One 
receiving  benefits  from  a  contract  for  the 
sale  of  land  held  estopped  to  deny  that  at 
the  time  of  the  execution  of  the  contract 
the  title  to  the  land  was  in  another.  Ohio 
Telephone  &  Telegraph  Co.  v.  Graham,  2  Ohio 
N.  P.  [N.  S.]  302.  One  claiming  as  a  dis- 
tributee of  one  who  adopted  a  child  and  re- 
ceived the  benefit  of  the  relation  Is  estopped 
to  question  the  validity  of  the  adoption  pro- 
ceedings. In  re  McKeag's  Estate,  141  Cal. 
403,  74  P.  1039.  One  giving  a  mortgage  to  a 
corporation  is  estopped  to  deny  its  corpo- 
rate existence  (Citizens'  Bank  v.  Jones,  177 
Wis.  446,  94  N.  W.  329),  but  one  participating 
In  organization  of  corporation  and  elected 
an  officer  thereof,  but  severing  his  connec- 
tion therewith  before  the  completion  of  the 
enterprise,  is  not  estopped  from  asserting 
that  the  corporation  is  not  one  de  Jure.  By- 
ronville  Creamery  Ass'n  v.  Ivers  [Minn.]  100 
N.  W.  387.  Services  not  being  of  value  to  a 
corporation,  and  it  not  accepting  them  It  is 
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ity  to  so  act."  Grantor  keeping  possession  of  deed  where  it  was  accessible  is  not 
estopped,  by  his  negligence  in  so  keeping  it,  to  deny  delivery  to  grantee  who  took 
it  without  permission. ^^ 

The  representation  or  concealment  must  have  ieen  with  full  Icrvowledge}^ 

The  representations  must  have  been  relied  on.  If  the  person  claiming  the  es- 
toppel had  full  knowledge  of  the  facts,''"  or  equal  knowledge  with  the  other  party, 
of  all  the  facts  and  circumstances  leading  up  to  the  transaction,^^  there  is  no  estop- 
pel, though  negligence  may  take  the  place  of  such  knowledge.^^ 

The  representations  must  have  been  made  with  intent  that  they  be  acted  on,^^ 
or  with  knowledge  that  they  would  be  acted  on,"*  though  this  is  not  necessary  if 
the  act,  in  the  absence  of  an  estoppel,  would  amount  to  constructive  fraud."" 

They  must  have  been  acted  on  to  the  prejudice  of  the  party  misled"^  from  the 


not  estopped  to  dispute  plaintiff's  employ- 
ment. Ehrlloh  V.  Chevra  A^udas  Achin 
Aushi  Wizna,  86  N.  T.  S.  820. 

17.  By  agent.  Exchange  Real  Estate  & 
Building  Co.  v.  Schuohman  Realty  Co.,  103 
Mo.  App.  24,  78  S.  W.  75.  But  the  statements 
must  be  within  the  apparent  scope  of  the 
agent's  authority,  thus:  Agent  having  pow- 
er to  sell  land  has  no  apparent  authority  to 
state  that  other  land  did  not  belong  to  prin- 
cipal. Iowa  Railroad  Land  Co.  v.  Fehring 
[Iowa]  101  N.  W.  120.  Contract  of  step- 
mother for  sale  of  crops  held  not  to  bind 
minors  owning  land.  Butler  v.  Stark,  25  Ky. 
L.  R.  1886,  79  S.  W.  204. 

18.  Garner  v.  Risinger  [Tex.  Civ.  App.]  81 
S.  W.  343. 

19.  Owner  of  land  dedicated  for  a  street 
and  vacated  by  the  city  listing  the  same  for 
taxation  as  his  own  but  in  such  a  way  as 
to  conceal  its  location,  the  acceptance  of 
payment  of  taxes  by  the  city  for  six  years 
does  not  estop  the  latter  to  claim  title  to 
the  street.  City  of  Lake  City  v.  Fulkerson, 
122  Iowa,  569,  98  N.  W.  376.  Silence  held  not 
to  estop  a  widow  from  claiming  property 
which  she  mistakenly  thought  belonged  to 
others.  Harrison  v.  McReynolds  [Mo.]  82  S. 
W.  120.  The  owner  of  personal  property  in 
possession  of  a  third  party  is  not  estopped 
from  asserting  ownership  as  against  an  at- 
taching creditor,  when  the  declarations  of 
title  by  the  party  in  possession  are  unknown 
to  the  owner.  Wright  v.  Tanner  [Minn.]  99 
N.  W.  422.  A  co-tenant  by  witnessing  an 
agreement  by  the  other  co-tenant  to  sell 
the  property  and  by  wishing  the  buyer  suc- 
cess when  he  saw  him  after  the  latter  had 
received  a  deed  of  the  entire  premises,  is 
not  thereby  estopped  from  claiming  his  part, 
he  not  knowing  that  the  deed  purported  to 
convey  the  entire  property.  Faubel  v.  Mc- 
Farland  [Cal.]  78  P.  261.  Action  for  com- 
missions for  sale  of  realty  held  no  estoppel. 
Theobald  v.  Hopkins  [Minn.]  101  N.  W.  170. 
See  1  Curr.   L.  1134,  n.   73. 

20.  Hoffman  v.  Auditor  General  [Mich.]  100 
N.  W.  180;  Underwood  v.  Deckard  [Ind.  App.] 
70  N.  B.  383;  Andrews  v.  Clark  [Neb.]  98  N. 
W.  655.  The  grantee  of  a  deed  having 
knowledge  that  the  grantor  Is  not  the  guard- 
ian of  the  owner,  the  latter  is  not  estopped 
to  assert  title  to  the  property  though  he, 
with  knowledge  of  its  contents,  signed  the 
deed  as  witness.  Driscoll  v.  Brooklyn  Union 
Elevated  Co.,  42  Misc.  120,  85  N.  T.  S.  1000. 
The  holder  of  a  saloon  license,  who  permits 
other  parties  to  conduct  a  business  under  it 


in  his  name,  Is  not  estopped  to  deny  pur- 
chasing the  liquor  where  the  seller  has  full 
knowledge  of  all  the  facts  and  deals  with 
such  parties  on  their  own  credit.  Walter 
Moise  &  Co.  V.  Krug  [Neb.]  99  N.  W.  816. 
Declaration  by  one  that  he  has  no  interest 
In  land  held  not  to  create  an  estoppel  the 
other  party  having  knowledge  that  the  for- 
mer held  title  by  deed.  Helms  v.  Helms,  135 
N.  C.  164,  47  S.  E.  415.  A  grantee  whose 
deed  excepts  from  its  warranty  taxes  for 
certain  years  is  not  thereby  informed  that 
they  were  unpaid.  Kottman  v.  Auditor  Gen- 
eral [Mich.]   100  N.  W.  180. 

21.  Hiskey  v.  Paciflc  States  Savings,  Loan 
&  Building  Co.,  27  Utah,  409,  76  P.  20;  Dris- 
coU  V.  Brooklyn  Union  Elevated  Co.,  42  Miso 
120,   85  N.  Y.  S.   1000. 

22.  Failure  to  examine  public  records  held 
not  to  create  an  estoppel.  Blumenfeld  v. 
Stine,  42  Misc.  411,  87  N.  T.  S.  81. 

23.  See  1  Curr.  L.  1133,  n.   71. 

Where  deed  was  not  delivered  but  was 
taken  from  drawer  without  grantor's  per- 
mission, held  latter  not  estopped  to  sue  for 
cancellation.  Garner  v.  Risinger  [Tex  Civ 
App.]   81  S.  W.  343. 

24.  Iowa  Railroad  Land  Co.  v.  Fehring 
[Iowa]  101  N.  W.  120;  Rock  Island  Plow 
Co.  v.  Maynard  Sav.  Bank,  123  Iowa,  640  99 
N.  W.  298. 

25.  Wife  signing  deed  of 'trust  relying  on 
husband's  false  representations  is  estopped 
to  deny  its  validity  as  against  beneficiary. 
Hyatt  V.  Zion   [Va,]   48  S.  B.  1. 

26.  Holllns  V.  American  Union  Electric 
Co.  [N.  J.  Bq.]  56  A.  1041.  Sworn  statements 
by  plaintiff  held  not  conclusive.  Doyle  v 
Burns,  123  Iowa,  488,  99  N.  W.  195.  A  peti- 
tion alleging  estoppel  because  of  represen- 
tations whereby  plaintiff  had  been  Induced 
to  neglect  bankruptcy  proceedings  against  a 
third  person  till  It  was  too  late  must  show 
facts  which  would  sustain  involuntary  bank- 
ruptcy proceedings.  Rock  Island  Plow  Co. 
V.  Maynard  Sav.  Bank,  123  Iowa,  640,  99  N. 
W.  298;  Ashworth  v.  Trammell  [Va.]  47  S.  B 
1011;  Underwood  v.  Deckard  [Ind.  App.]  70 
N.  E.  383;  American  Freehold  Land  Mortg 
Co.  V.  Walker,  119  Ga.  341,  46  S.  B.  426; 
Hiskey  v.  Paciflc  States  Savings,  Loan  & 
Building  Co.,  27  Utah,  409,  76  P  20  See  1 
Curr.  L.  1133,  n.  71,  72. 

ILLUSTRATIONS.  Prejudice  shoTvn:  De- 
positor is  not  estopped  to  controvert  entries 
in  bank  book,  unless  bank  is  prejudiced  by 
his  neglect  to  examine  same.  Kemble  v.  Na- 
tional Bank  of  Rondout,  94  App.  Div.  544,  88 
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act  of  the  party  sought  to  be  estopped."  The  doctrine  of  equitable  estoppel  applies 
to  the  internal  concerns  of  stock  corporations.^* 

The  rules  in  regard  to  estoppel  by  way  of  laches  are  analogous  to  those  govern- 
ing laches.''^  Election  between  counts/"  estoppel  to  claim  appellate  review,"  waiver 
and  election  between  objections/^  the  doctrine  of  election  between  inconsistent  po- 
sitions, and  the  related  questions  of  ratification  and  waiver,''  are  treated  elsewhere. 

§  5.  Extent.  Persons  benefited  or  lound.^* — In  general,  the  estoppel  is  ef- 
fective only  between  the  parties  and  their  privies/^  though  the  latter  are  in  some 
states  relieved  by  statute.'" 


N.  T.  S.  246.  An  obligor  upon  an  appeal 
bond  retaining  possession  of  the  premises  is 
estopped  to  claim  that  the  statute  authoriz- 
ing the  appeal  is  unconstitutional.  United 
States  Fidelity  &  Guaranty  Co.  v.  Bttenhei- 
mer  [Neb.]  99  N.  W.  652.  Extension  of  time 
of  payment  of  indebtedness,  taking  note 
without  an'  indorser  and  surrendering  in- 
dorsed notes,  held  sulBcient  to  estop  one 
from  denying  validity  of  deed  of  trust. 
Hyatt  V.  Zion  [Va.]  48  S.  B.  1.  Plaintiff  in 
partition  joining  in  the  action  a  judgment 
creditor  of  plaintiff's  grantor,  he  is  thereby 
estopped  to  assert  that,  owing  to  a  decree 
of  court  made  "while  the  action  was  pending, 
that  such  judgment  could  not  be  enforced 
owing  to  lapse  of  time,  he  took  free  from  the 
lien  of  such  judgment.  Le  Eoeuf  v.  Gray 
[Sup.]  87  N.  T.  S.  597.  A  surety  purchasing 
his  principal's  share  in  a  tract  on  execul^ion 
sale  and  on  partition  impliedly  agreeing  to 
accept 'reimbursement  in  full  satisfaction  of 
his  claim  is  estopped,  after  other  claimants 
have  acted'  on  such  concession,  to  claim  the 
entire  fund.  Atlee  v.  Bullard,  123  Iowa,  274, 
98  N.  "W.  889.  Owner  of  land,  allowing  one 
having  an  option  thereon  to  build  a  pipe 
line  across  same,  there  being  an  understand 
ing  if  the  land  was  not  taken  under  the  op 
tion  the  pipe  line  should  be  sold  to  the  high 
est  bidder,  is  estopped  on  the  expiration  of 
the  option  to  claim  the  pipe  line.  Nesmith 
V.  Martin  [Colo.]  75  P.  590. 

No  prejudice:  Oral  consent  of  owner  to 
conveyance  of  land  by  another,  held  inef- 
fectual to  create  an  estoppel,  the  grantee  not 
relying  on  any  representations  as  to  title. 
Kuteman  v.  Carroll  [Tex.  Civ.  App.]  80  S.  'W. 
842.  'Widow  by  accepting  what  she  is  legal- 
ly entitled  to  creates  an  estoppel.  Harrison 
V.  McReynolds  [Mo.]  82  S.  'W.  120.  Agree- 
ment to  convey  land  not  acted  on  cannot 
estop  grantor  of  deed  placed  in  escrow  to 
deny  delivery.  Gatt  v.  Shive  [Tex.  Civ.  App.] 
82  S.  "W.  303.  Admissions  inconsistent  with 
ownership  made  by  one  in  possession  of 
land  after  acquiring  title  by  adverse  pos- 
session do  not  constitute  an  estoppel.  Mur- 
phy V.  Roney  [Ky.]  82  S.  'W.  396.  Adoption 
of  answer  of  one  defendant  by  another  held 
not  to  estop  the  latter  defendant,  in  a  subse- 
quent suit  between  the  two,  from  setting  up 
facts  inconsistent  with  the  answer.  Water 
Supply  Co.  V.  City  of  Georgetown  [Ky.]  81 
S.  "W.  660.  Claimant  of  attached  property 
by  purchasing  same  at  sale  by  order  of  the 
court  is  not  estopped  from  asserting  .  his 
right  of  ownership.  Hagar  v.  Haas  [Ifan.] 
71  P.  822.  Payment  of  interest  on  a  loan  se- 
cured by  a  mortgage  by  one  who  claims  title 
to  the  property  adversely  to  the  mortgagor, 
pending  an  p'-'ludication  of  their  rights,  does 
not  estop  such  claimant  from  contesting  the 


validity  of  the  mortgage.  Whitlock  v.  Cohn 
[Ark.]  80  S.  W.  141.  In  a  sheriff's  inter- 
pleader suit,  a  finding  of  estoppel  preclud- 
ing execution  plaintiff  from  claiming  under 
an  assignment  held  not  to  follow  from  a 
further  finding  that  the  execution  was  levied 
under  instructions  from  the  execution  plain- 
tiff, no  prejudice  being  shown.  Lackmann  v.- 
Kearney,  142  Cal.  112,  75  P.  668.  "Where 
plaintiff  claimed  certain  chattels  under  a  bill 
of  sale,  defendants'  admission  of  the  execu- 
tion of  such  bin  does  not  preclude  him  from 
attacking  it  as  fraudulent  or  improperly  ex- 
ecuted.     Culver  V.   Handle   [Or.]    78  P.   394. 

27.  Harrigan  v.  Advance  Thresher  Co. 
[Ky.]  81  S.  "W.  261.  One  owning  a  mortgage 
is  not  estopped  from  setting  it  up  against  the 
mortgagor  to  whom  it  was  surrendered  on 
the  faith  of  the  latter's  false  representations. 
Higgins  V.  Jamesburg  Mut.  Bldg.  &  Loan 
Ass'n  [N.  J.  Bq.]  58  A.  1078. 

28.  Stockholders  may  bind  themselves 
inter  sese  and  in  favor  of  the  corporation  by 
their  acts.  Breslin  v.  Pries-Breslin  Co.  [N.  J. 
Brr.  &  App.]  58  A.  313.  And  what  will  bind 
all  the  stockholders  with  respect  to  an  ob- 
ligation from  the  company  to  one  of  its 
members  will  bind  the  company  as  such.     Id. 

29.  See  generally,  Lewis  v.  Lewis,  76  Conn. 
586,  57  A.  735;  Dunbar  v.  Green,  66  Kan.  557, 
72  P.  243.  As  to  what  constitutes  laches,  see 
title  Bquity,  1  Curr.  L.  1048. 

30.  See  Pleading,   2  Curr.  L.   1178. 

31.  See  Appeal  and  Review,   1  Curr.  L.  85. 

32.  See  Saving  Questions  for  Review,  2 
Curr.  L.  1590. 

33.  See  Election  of  Remedies  and  Rights, 
1  Curr.  L.  992. 

34.  See  1  Curr.  L.  1135. 

35.  Grantees  estopped  by  actions  of  gran- 
tors. Crescent  Canal  Co.  v.  Montgomery,  143 
Cal.  248,  76  P.  1032.  Heirs  inheriting  land 
bound  by  act  of  ancestor  in  allowing  title  to 
be  in  another.  Yokley  v.  Superior  Drill  Co. 
[Ky.]  80  S.  "W.  1153.  Original  owner  and  his 
grantees  estopped  to  deny  existence  of  street 
dedicated  by  the  former.  Owen  v.  "Village  of 
Brookport,  208  111.  35,  69  N.  B.  962.  Vendor 
of  patent  being  subject  to  an  estoppel,  all 
co-operating  with  him  in  Infringement  of 
patent  are  subject  to  same  estoppel.  Conti- 
nental "Wire  Fence  Co.  v.  Pendergast,  126  F. 
381.  Husband  signing  mortgage  whereby 
wife  was  declared  owner  of  an  estate,  held 
estopped  as  against  mortgagee  and  wife  to 
claim  property.  Hoeck  v.  Greif,  142  Cal.  119, 
75  P.  670.  Heirs  of  grantor  of  land,  by  war- 
ranty deed  to  an  alien,  held  estopped  to  claim 
same  In  an  action  by  the  state  to  escheat  the 
land.  Madden  v.  State  [Kan.]  75  P.  1023.  See 
1  Curr.  L.  1135,  n.  84. 

36.  Though   a   husband   be   estopped   from 
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Application  to  government  or  municipalities.^'' — While  estoppel  does  not  ordi- 
narily apply  to  governmental  bodies,^'  yet  it  has  been  held  to  operate  against  a 
municipality;^*  but  in  no  case  can  a  governmental  body  be  estopped  to  deny  an 
act  vrhieh  it  had  no  power  to  do.*" 

Pleading.'^^ — An  estoppel  must  be  specially  pleaded*^  with  such  certainty  and 
particularity  that  the  court  may  see  from  the  pleadings  what  facts  are  relied  upon 
to  work  the  estoppel.**  As  to  whether  or  not  an  estoppel  in  pais  need  be  specially 
pleaded,  there  is  an  apparent  conflict."  Most  courts  hold  that  it  is  sufficient  if 
the  essential  facts  appear  in  the  petition.*"  In  some  states  estoppel  may  be  set 
up  as  a  plea  in  bar  by  amendment  to  the  answer.** 

EVIDENCE. 


%  1.     Necessity  and  Dnty  of  Adducing  Evi- 
dence (1335). 

A.  Judicial  Notice  (1335). 

B.  Presumptions    and    Burden    of    Proof 

(1337). 
§  2.     Relevancy  and  Materiality  (1339) . 
§  3.     Competency   or   Kind   of   Evidence   In 
General  (1345). 


§  4.     Best  and  Secondary  Evidence   (1345). 
§  5.     Parol    Evidence    to    Explain    or    Vary 
Writings   (1348). 

§  6.     Hearsay   (1355). 

A.  General  Rules    (1355). 

B.  Res  Gestae    (1357). 

C.  Admissions    or    Declarations    Against 

Interest    (1359). 


denying  that  property  purchased  during  his 
marriage  belongs  to  his  wife,  yet  his  chil- 
dren are  entirely  relieved  from  such  estop- 
pel by  Act  No.  5,  p.  12  of  1884.  Westmore  v. 
Harz  [La.]  35  So.  678. 

37.  See  1  Curr.  L.  1136. 

38.  The  state  can"  only  be  estopped  from 
asserting  her  right  to  her  own  property  by 
legislative  enactment  or  resolution.  State  v. 
Paxson  &  Cannon,  119  Ga.  730,  46  S.  B.  872. 
A  city  Is  not  estopped,  by  failure  to  object  to 
the  construction  of  expensive  works  In  a 
river  by  a  riparian  owner,  to  deny  such  own- 
er's right  to  continue  to  occupy  the  same. 
City  of  Mobile  v.  Sullivan  Timber  Co.  [C.  C. 
A.]  129  F.  298.  Held  not  to  operate,  no  val- 
uable Improvements  having  been  made. 
Markham  v.  City  of  Anamosa,  122  Iowa,  689, 
98  N.  W.  493. 

39.  City  estopped  to  declare  forfeiture  of 
franchise  of  gas  company,  the  latter  having 
made  large  expenditures,  the  municipality 
acquiescing  therein.  Columbus  v.  Federal 
Gas  Co.,  2  Ohio  N.  P.  [N.  S.]  277.  See  1  Curr. 
L.  1136,  n.  85. 

40.  Bx  parte  Heyman  [Tex.  Cr.  App.]  78 
S  W.  349.  Unlawfully  leased  highway  to  in- 
dividual for  private  use.  Lowery  v.  City  of 
Pekin,   210  IH.   575,  71  N.  B.  626. 

41.  See  1  Curr.  L.  1136. 

42.  Pennsylvania  Co.  v.  Cole,  132  F.  668; 
Watklns  v.  Iowa  Cent.  Ry.  Co.,  123  Iowa, 
390  98  N.  W.  910;  Haag  v.  Andrus  [Iowa] 
lOo'  N.  W.  490;  Fideli<(y  &  Deposit  Co.  of 
Maryland  v.  Nlsbet,  119  Ga.  316,  46  S.  E.  444; 
Continental  Ins.  Co.  v.  Clark  [Iowa]  100  N. 
W  524;  Hilton  v.  Colvln,  25  Ky.  L.  R.  1808, 
78  S  W.  890;  Golden  v.  Tyer  [Mo.]  79  S.  W. 
143;  Thomas  v.  Blair,  111  La.  678,  35  So.  811. 
See'l  Curr.  L.  1136,  n.  89. 

NOTE.  Pleading  an  estoppel:  The  rule  re- 
quiring an  estoppel  to  be  pleaded  does  not 
apply  In  cases  where  there  has  been  no  op- 
portunity given  to  plead  It.  In  such  cases 
it  is  admissible  In  evidence  with  the  same 
conclusive  effect  as  If  it  had  been  pleaded. 
Clink  V  Thurston,  47  Cal.  21;  Campbell  v. 
Goodall,  8  111.  App.  276;  PhlUipsv.  Blair  38 
Iowa.    649;    Towne    v.    Sparks,    23    Neb.    142: 


"Wood  V.  Jackson,  8  Wend.  [N.  r.]  9,  22  Am. 
Deo.  603;  Guest  v.  Guest,  74  Tex.  664;  Isaacs 
V.  Clark,  12  Vt.  692,  36  Am.  Dec.  372;  Carroll 
County  V.  Collier,  22  Grat.  [Va.]  302;  Davis 
V.  Thomas,  6  Leigh  [Va.]  1;  Gans  v.  St.  Paul, 
P.  •&  M.  Ins.  Co.,  43  Wis.  108,  28  Am.  Rep. 
535. 

A  plea  of  estoppel  must  have  a  forma,l  com- 
mencement and  conclusion,  to  mark  its  spe- 
cial character  and  quality,  and  to  distinguish 
It  from  an  ordinary  plea  in  bar.  City  of  E. 
St.  Louis  V.  Flannlgen,  34  111.  App.  596;  Whit- 
temore  v.  Stephens,  48  Mich.  573;  2  Herman, 
Estoppel,  §  1275. — Prom  note  to  Tyler  v. 
Hall   [Mo.]    27  Am.   St.  Rep.   337,   344. 

43.  A  contract  being  relied  on,  its  terms 
should  be  fully  set  forth.  Porter  v.  Arm- 
strong, 134  N.  C.  447,  46  S.  B.  997.  A  judg- 
ment being  relied  on  the  suit  in  which  it 
was  rendered  should  be  shown.  Id.  Where 
representations  were  not  pleaded,  evidence 
thereof  held  incompetent.  Hilton  v.  Colvin, 
25  Ky.  L.  R.  1808,  78  S.  W.  890.  One  claim- 
ing an  estoppel  by  reason  of  a  recital  in  a 
deed  must  show  that  he  is  a  bona  fide  pur- 
chaser and  did  some  act  In  reliance  on  such 
recital.  Grant  v.  McCarty,  117  Ga.  188,  43  S. 
E.  401.  The  question  of  estoppel  to  impeach 
a  decree  of  distribution  cannot  arise  on  the 
face  of  the  complaint  where  the  proceedings 
are  set  out  merely  to  show  the  source  of  de- 
fendant's claim,  and  the  complaint  does  not 
allege  that  plaintiffs  took  under  the  decree, 
but  alleges  Its  invalidity,  and  that  it  was 
made  "without  their  knowledge  or  consent. 
Alcorn  v.  Brandeman  [Cal.]  78  P.  343. 

44.  That  it  need  nat.  Perry  Bros.  v.  Far- 
rlmond  [Ind.  T.]  82  S.  W.  674.  That  It  must. 
Is  not  available  under  a  general  denial. 
Webb  v.  Hancock  Mut.  Life  Ins.  Co.,  162  Ind. 
616,   69  N.  E.  1006. 

45.  Anderson  v.  New  York  Life  Ins.  Co.. 
34  Wash.  616,  76  P.  109.  In  equity  after 
trial.  Carlyle  v.  Sloan,  44  Or.  357,  75  P.  217. 
In  such  ease  question  may  be  raised  by  de- 
murrer. Stone  v.  Cook,  179  Mo.  534,  78  S.  W. 
801. 

46.  Right  to  amend  rests  in  clerk.  Porter 
V.  Armstrong.  134  N.  C.  447.  46  S.  B.  997. 
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§  7.     Docnmentary     Evidence     (1364). 

A.  In  General;   Private  Writings   (1364). 

B.  Books    of   Account    (1366). 

C.  Public     and     Judicial     Records     and 

Documents   (1367). 

D.  Proceeding   to   Procure   Production  of 

Documents    (1368). 
§  8.     Evidence    Adddnced    In    Former    Pro- 
ceedings  (1369). 

§  9.     Expert  and  Opinion  Evidence   (1370). 


A.  Conclusions      and     Nonexpert      Opin- 

ions  (1370). 

B.  Subjects  of  Kxpert  Testimony   (1373). 

C.  Quallflcatlon   of   Experts    (1375). 

D.  Basis   of  Expert   Testimony   and   Ex- 

amination   of   Experts    (1376). 
Real     or     Demonstrative      Evidence 


5  10, 
(1380). 

§  11.     Quantity 
Effect    (1381). 


Required)    and     Probative 


Scope  of  article. — This  article  treats  specifically  of  the  competency  of  evi- 
dence; the  competency  of  witnesses  and  the  rules  governing  their  examination 
being  entirely  excluded/  and  questions  of  relevancy  and  sufficiency  of  evidence, 
except  so  far  as  they  illustrate  some  general  rule,  being  excluded'  to  titles  dealing 
with  the  particular  subject  or  issue  to  which  the  evidence  is  addressed.  Evidence 
in  criminal  prosecutions  is  also  treated  elsewhere,"  though  occasional  holdings  of 
undoubted  general  application  have  heen  included. 

§  1.  Necessity  and  duty  of  adducing  evidence.  A.  Judicial  notice.^ — Courts 
take  judicial  notice  of  their  own  records,*  so  far  as  they  appertain  to  the  ease  in 
hand,"  and  of  signatures  to  documents  in  such  records,  other  than  original  pro- 
cess.' An  appellate  court  will  take  judicial  notice  of  the  reversal,  pending  the 
appeal,  of  another  judgment  on  which  the  decree  of  the  lower  court  is  based.' 
In  general,  an  appellate  court  will  notice  judicially  whatever  the  court  of  orig- 
inal jurisdiction  is  bound  to  notice  judicially.' 

Judicial  notice  is  taken  of  the  branches  of  the  government,"  of  their  rules 
and  regulations,^"  and  of  the  constitutional  and  statutory  methods  of  their  ad- 
ministration,^^ of  public  statutes,  state^^  and  Federal,^'  but  not,  generally,  of 
special  acts"  or  city  ordinances.^"     Foreign  laws  cannot  be  judicially  noticed,** 


1.  Witnesses,  2  Curr.  li.  2163;  Examina- 
tion of  Witnesses,   post,  p. . 

2.  Indictment  and  Prosecution,  2  Curr.  L. 
307. 

3.  See  1  Curr.  L.  1137. 

4.  Goldman  v.  Floter,  142  Cal.  388,  76  P. 
58. 

5.  MoNish  V.  State  [Fla.]  36  So.  176;  Pelz 
V.  Bollinger  [Mo.]  79  S.  W.  146.  But  they 
will  not  take  notice,  in  deciding  one  case, 
of  the  record  of  another  and  distinct  case, 
unless  the  latter  is  made  a  part  of  the  record 
of  the  case  under  consideration.  McNlsh  v. 
State  [Fla.]  36  So.  176. 

6.  genuineness  of  defendant's  signature 
judicially  noticed  on  notice  of  appeal,  but  not 
on  original  process  by  which  he  is  brought 
into  court.  Tischner  v.  Rutledge  [Wash.]  77 
P.  388. 

7.  On  plea  of  res  Judicata.  Hennessy  v. 
Taooma  Smelting  &  Refining  Co.  [C.  C.  A.] 
129  F.  40. 

8.  Tischner  v.  Rutledge  [Wash.]  77  P. 
388. 

9.  Taxing  branch  of  the  government,  state 
and  municipal;  and  that  officers  of  this 
branch  are  public  ofHoers.  City  of  New  York 
V.  Vanderveer,  91  App.  Div.  303,  86  N.  T.  S. 
659. 

10.  Of  the  executive  branch  of  the  govern- 
ment; regulations  regarding  Indian  affairs. 
Zevely  v.  Welmer  [Ind.  T.]   82   S.  W.   941. 

11.  Methods  of  raising  revenue,  but  not  of 
the  amount  raised  and  received.  Stein  v. 
Morrison  [Idaho]  75  P.  246. 

12.  Statutory  obligations.  Cronan  v.  Wo- 
burn,  185  Mass.  91.  70  N.  E.  38.     Act  1904.  c. 


56,  empowering  a  railway  to  construct 
bridges  in  which  the  state  is  interested,  and 
authorizing  the  condemnation  of  land  is  so 
far  a  public  act  that  the  court  should  take 
Judicial  notice  of  it.  Chesapeake  &  O.  Canal 
Co.  v.  Western  Maryland  R.  Co.  [Md.]  58  A. 
34.  Courts  take  Judicial  notice  of  statutes, 
though  local  in  nature,  such  as  an  act  pre- 
venting stock  from  running  at  large  In  a 
certain  county.  Davis  v.  State  [Ala.]  37  So. 
454.  In  an  action  involving  the  title  to  real- 
ty, the  court  took  Judicial  notice  of  colonial 
and  earlier  laws  bearing  on  the  title.  Town- 
send  v.  Trustees  of  Freeholders  &  Common- 
alty of  Brookhaven,  97  App.  Div.  316,  89  N. 
T.  S.  982.  Co.urt3  cannot  Judicially  know 
that  a  general  law  for  working  public  roads 
has  been  put  in  operation  by  vote  in  a  cer- 
tain county.  State  v.  Burkett  [Miss.]  35  So. 
689. 

13.  Metropolitan  Stock  Exch.  v.  Lydon- 
vllle  Nat.  Bank  [Vt.]  57  A.  101.  Of  the 
"Safety  Appliance  Act"  of  Congress.  Kansas 
City,  etc.,  R.  Co.  v.  Plippo,  138  Ala.  487,  35  So. 
457;  Mobile,  etc.,  R.  Co,  v.  Bromberg  [Ala.] 
37  So.  395.  Of  statutes  by  which  the  common 
law  doctrine  of  fellow  servants  is  in  force 
in  Indian  territory.  Overton  v.  McCabe  [Tex. 
Civ.  App.]   79  S.  W.   861. 

14.  Railway  charter.  Jersey  City  v.  Jer- 
sey City  &  B.  R.  Co.  [N.  J.  Law]  57  A.  445. 
Private  statutes  and  city  ordinances  must  be 
pleaded.  Garlioh  v.  Northern  Pac.  R.  Co  [C 
C.  A.]  131  P.  837. 

Contra:  The  courts  will  take  Judicial  no- 
tice of  a  special  legislative  act  authorizing 
a  railroad  company  to  purchase  a  railroad 
and    to    assume    the    latter's    liabilities.      In- 
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nor  will  the  courts  of  one  state  judicially  notice  the  laws  of  another  state.^^ 
Federal  courts  take  judicial  notice  of  treaties  and  of  their  efEect.^^ 

State  courts  take  judicial  notice  of  the  counties  of  the  state  and  their 
boundaries"  and  location,^"  of  the  county  in  which  a  city  of  the  state  is  located/^ 
and  of  the  streets  of  a  city,  their  relation  and  direction." 

All  courts'  take  judicial  notice  of  facts  of  conunon  knowledge,^'  of  matters 
of  history/*  and  of  coincidence  of  days  of  the  week  and  of  the  month.^^ 


ternational  &  G.  N.  R.  Co.  v.  Hall  [Tex.  Civ. 
App.]   81  S.  W.  82. 

15.  O'Brien  v.  '^obum,  184  Mass.  598,  69 
N.  E.  350;  International  &  G.  N.  R.  Co.  v. 
Hall    [Tex.   Civ.  App.]    81  S.  W.   582.     Nor  of 

.  existing  provisions  of  the  New  York  health 
department  (Department  of  Health  of  New 
York  V.  City  Real  Property  Investing  Co.,  86 
N.  Y.  S.  18),  while  state  courts  of  general 
jurisdiction  do  not  take  judicial  notice  of 
city  ordinances  (Boston  v.  Abraham,  91  App. 
Div.  417,  86  N.  Y.  S.  863).  Municipal  courts, 
and  circuit  courts  in  trying  cases  de  novo  on 
appeal  from  the  former,  will  take  judicial 
notice  of  city  ordinances,  and  such  journals 
and  records  of  a  common  council  as  affect 
their  validity,  meaning  and  construction,  in 
like  manner  and  for  like  purposes,  as  state 
courts  judicially  notice  state  public  statutes 
and  records  of  the  state  lawmaking  body. 
City  of  Portland  v.  Yick,  44  Or.  439,  75  P. 
706. 

16.  British  admiralty  law  was  not  consid- 
ered by  the  court  because  it  was  neither 
pleaded  nor  proven.  The  Matterliorn  [C.  C. 
A.]  128  F.  863.  Probably  judicial  notice  should 
be  taken  of  the  historical  fact  that  the  civil 
law  is  the  basis  of  Mexican  jurisprudence; 
but  such  notice  should  not  include  the  de- 
tails of  the  system.  Banco  De  Sonora  v. 
Banker's  Mut.  Casualty  Co.  [Iowa]  100  N. 
W.  532. 

17.  Equitable  Bldg.  &  Loan  Ass'n  v.  King 
[Fla.]  37  So.  181;  Lasslter  V.  Norfolk  &  C.  R. 
Co.  [N.  C]  48  S.  E.  642.  Laws  of  another 
state  must  be  pleaded  and  proven.  Louis- 
ville &  N.  R.  Co.  v.  Sullivan's  Adm'r,  25  Ky. 
L.  R.  854,  76  S.  "W.  525. 

18.  Courts  of  the  United  States  take  ju- 
dicial notice  that  tinder  the  treaty  of  Paris, 
signed  December  10,  1898,  the  Philippine 
Islands  became  a  part  of  our  territory;  that 
at  that  time  the  inhabitants  were  in  a  state 
of  insurrection  against  our  government;  and 
that  the  insurrection  had  not  ended  in  the 
island  of  Mindanao  in  1902.  La  Rue  v.  Kan- 
sas Mut.  Life  Ins.  Co.   [Kan.]   75  P.   494. 

19.  As  fixed  by  statute  and  the  public 
surveys.  Zimmerman  v.  Brooks,  25  Ky.  L.  R. 
2284,  80  S.  W.   443. 

20.  The  district  and  supreme  courts  of 
Oklahoma  will  take  judicial  notice  that  a 
given  county  is  not  within  the  free-range 
district,  under  the  cattle  laws.  Lewis  v. 
Rasp    [Okl.]    76  P.   142. 

21.  BaUy  V.  Birkhofer,  123  Iowa,  59,  98  N. 
W.  594. 

22.  Stealy  v.  Kansas  City,  179  Mo.  400, 
78  S.  W.  599.  But  not  of  the  names  of 
streets  or  public  places  in  towns  or  cities  of 
the  state  (Baily  v.  Birkhofer,  123  Iowa,  59, 
98  N.  W.  594),  nor  that  a  street  outside  the 
city  is  within  a  certain  distance  of  the  city 
limits  (Stealy  v.  Kansas  City,  179  Mo.  400, 
78   S.   W.   599). 

23.  The    existence    of    a    rule    of    earners 


that  persons  without  tickets,  and  who  will 
not  or  cannot  pay  fare,  must  be  ejected  from 
trains.  Galveston,  etc.,  R.  Co.  v.  Scott  [Tex. 
Civ.  App.]  79  S.  "W.  642.  That  comparatively 
■few  travelers  take  advantage  of  special  priv- 
ileges alloTved  on  unlimited  and  denied  on 
limited  tickets.  Edson  v.  Southern  Pac.  R. 
Co.  [Cal.]  77  P.  894.  That  no  spark  arrester 
can  be  so  constructed  that  some  sparks  will 
not  escape.  White  v.  New' York,  etc.,  R.  Co., 
90  App.  Div.  356,  85  N.  Y.  S.  497.  That  dou- 
ble, swinging  storm  doors  of  ordinary  con- 
struction are  not  dangerous  appliances  when 
used  "with  due  care.  Dolan  v.  Callender,  Mc- 
Auslan  &  Troup  Co.  [R.  I.]  58  A.  655.  That 
the  manufacture  of  clothing  in  improperly 
ventilated,  unsanitary  and  overcro"wded 
apartments  is  likely  to  promote  or  engender 
disease.  State  v.  Hyman  [Md.]  57  A.  6. 
That  the  great  grain  fields  of  this  country 
lie  west  of  the  Hudson  river.  Soper  v.  Tyler 
[Conn.l  58  A.  699.  That  the  usual  way  of 
cancelling  or  erasing  a  written  word  is  by 
drawing  a  line  through  it.  Samberg  v.  Amer- 
ican Exp.  Co.  [Mich.]  99  N.  W.  879.  That 
land  is  never  assessed  for  taxation  at  its 
real  cash  market  value.  Wray  v.  Knox- 
ville,  etc.,  R.  Co.  [Tenn.]  82  S.  W.  471.  That 
there  is  no  generally  recognized  way  of  de- 
termining whether  oil  exists  under  certain 
lands  other  than  by  putting  down  wells. 
Consumers'  Gas  Trust  Co.  v.  Littler,  162  Ind. 
320,  70  N.  E.  363.  That  gas  no  longer  exists 
in  a  territory  formerly  controlled  by  a  gas 
company  in  quantities  sufficient  to  furnish 
fuel  for  heating  purposes  to  inhabitants  of 
Indianapolis.  State  v.  Indianapolis  Gas  Co. 
[Ind.]  71  N.  B.  139.  Judicial  notice  is  taken 
of  a  custom  or  usage  so  general  and  no- 
torious as  to  be  a  matter  of  common  and 
general  information.  State  v.  Metcalf  [S.  D.] 
100  N.  W.  923.  The  nature  of  "okolihoa"  be- 
ing so  well  known  that  the  supreme  court 
of  Hawaii  spoke  of  it  as  "a  well  known, 
spirituous  liquor,  of  great  strength,  and  very 
intoxicating,"  proof  of  the  nature  of  the 
liquor  was  unnecessary.  The  Kawallanl  [C. 
C.   A.]    128  P.  879. 

24.  The  customs  and  usages  governing  the 
creation  and  existence  of  organized  political 
parties  In  this  country.  State  v.  Metcalf  [S. 
D.]  100  N.  W.  923.  The  court  will  take  ju- 
dicial notice  of  the  historical  fact  that  on  a 
certain  day  the  governor  of  the  state  or- 
dered out  a  military  force  to  maintain  order 
in  a  certain  city  and  issued  a  proclamation 
ordering  mobs  to  disperse.  Bosworth  v. 
Union  R.  Co.  [R.  I.]  58  A.  982.  Courts  know, 
as  a  matter  of  history,  that  the  Indians  em- 
braced in  the  different  tribes  or  nations, 
originally  occupied  the  territory  now  in- 
cluded within  the  United  States  and  terri- 
tories. Zevely  v.  Weimer  [Ind.  T.]  82  S.  W. 
941. 

25.  Baltimore  &  O.  R.  Co.  v.  Butler  Pass. 
R.  Co.,  207  Pa,  406,  56  A.  959. 
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(§1)  B.  Presumptions  and  hurden  of  proof. ^' — The  only  presumptions  of 
fact  recognized  in  law  are  immediate  inferences  from  facts  proved.^^  A  party  in 
whose  favor  a  presumption  arises  is  entitled  to  its  benefit  whether  the  facts  upon 
which  it  depends  were  elicited  by  himself  or  the  adverse  party.^^  Among  the 
inferences  or  logical  deductions  commonly  recognized  are  the  presumptions  that 
a  state  of  facts,  or  a  condition,  once  shown  to  exist,  will  continue;""  that  sup- 
pressed, evidence,  if  produced,  would  be  unfavorable  to  the  party  withholding  or 
suppressing  it,'"  that  a  letter  duly  addressed,  stamped  and  mailed,  and  not  re- 
turned, has  been  received.'^ 

Among  the  presumptions  recognized  by  the  courts  on  grounds  of  public 
policy  are  the  presumption  that  judicial  proceedings  have  been  regular,^^  and 
that  courts  vested  with  Judicial  power  by  the  constitution  are  courts  of  general 
jurisdiction;'^  that  persons  acting  as  public  officers  are  properly  and  regularly  in 
office;'*  that  official  acts  and  duties  have  been  regularly  and  legally  performed;'' 


26.  See  1  Curr.  L.  1138.  The  so-caUed 
conclusive  presumptions,  being  mere  rules 
of  law,  are  not  treated  in  this  article;  and 
only  those  rebuttable  presumptions  of  gen- 
eral application  are  here  illustrated. 

87.  A  presumption  of  fact  cannot  be  based 
upon  other  presumptions.  Cunard  S.  S.  Co.  v. 
Kelley  [C.  C.  A.]  126  P.  610.  Hence  the  court 
cannot  reasonably  raise  presumptions  from 
the  assumed  existence  of  facts,  proof  of 
which  It  would  not  permit,  such  as  similar 
occurrences  at  diCterent  times  to  show  negli- 
gence of  defendant.  Nichols  v.  Baltimore  & 
O.  S.  W.  R.  Co.  [Ind.  App.]  71  N.  E.  170. 
The  presumption  of  extension  of  time  of 
payment  of  a  note,  arising  from  proof  of 
payment  of  interest  In  advance,  is  one  of 
fact,  not  of  law.  Guerguin  v.  Boone  [Tex. 
Civ.  App.]    77  S.  W.   630. 

38.  Nichols  V.  Baltimore,  etc.,  R.  Co.  [Ind. 
App.]  71  N.  E.  170. 

29.  It  may  be  rebutted  by  circumstantial 
as  well  as  direct  evidence.  Atchison,  etc., 
R.  Co.  V.  Lloyd  [Kan.]  75  P.  478.  Baggage 
delivered  to  a  carrier  in  perfect  condition  is 
presumed  to  continue  in  that  condition. 
Strong  V.  Long  Island  R.  Co.,  91  App.  Div. 
442,  86  N.  T.  S.  911.  The  rule  that  mental 
unsoundness,  once  shown,  is  presumed  to 
continue,  applies  only  when  such  unsound- 
ness appears  to  be  of  a  permanent  character; 
it  does  not  apply  to  mental  unsoundness 
shown  to  be  due  to  a  transitory  cause,  such 
as  sickness,  injury,  or  intoxication.  Bran- 
strator  v.  Crow,  162  Ind.  362,  69  N.  B.  668. 
Held  a  fair  presumption  that  changes  in  the 
beach  and  shifting  of  inlets  of  Rockaway 
Beach,  Long'  Island,  shown  to  be  going  on 
at  the  present  time,  were  going  on  In  1725. 
Sandiford  v.  Hempstead,  97  App.  Div.  163,  90 
N.  y.  S.   76. 

30.  Westervelt  v.  National  Mfg.  Co.  [Ind. 
App.]  69  N.  E.  169.  Where  a  party  is  sworn 
but  does  -not  testify,  all  the  presumptions 
must  be  taken  most  strongly  against  him. 
Anker  v.  Smith,  87  N.  Y.  S.  479.  Where  a 
party  fails  to  produce  the  best  evidence,  or 
explain  its  absence,  the  presumption  is  that, 
if  produced,  it  would  be  adverse  to  him. 
Galbraith  v.  Starks,  25  Ky.  L.  R.  2090,  79  S. 
W.  1191.  An  attempt  to  suppress  evidence 
is  not  an  admission  that  the  party  so  doing 
is  asserting  an  unjust  or  false  claim;  but 
only  an  admission  that  the  evidence,  if  giv- 
en   would   be   unfavorable    to    the   party   at- 


tempting to  suppress  it.     Harrison  v.  Harri- 
son  [Iowa]  100  N.  W^.  344. 

But  where  the  courf  refused  to  enforce  an 
order  to  produce  correspondence,  and  plain- 
tiff was  fully  examined  as  to  its  contents, 
its  nonproduction  raised  no  such  presump- 
tion. Roberts  v.  Francis  [Wis.]  100  N.  W. 
1076. 

31.  Planters'  Mut.  Ins.  Ass'n  v.  Green 
[Ark.]  80  S.  W.  151.  Mere  evidence  that  a 
person  wrote  a  letter  to  another  does  not 
authorize  a  presumption  that  the  latter  re- 
ceived it,  without  proof  that  such  letter  was 
duly  addressed,  stamped  and  mailed.  Na- 
tional Bldg.  Ass'n  v.  Quin,  120  Ga.  358,  47  S. 
E.  962.  The  presumption  attending  evidence 
that  three  notifications  were  sent  a  con- 
signee of  goods,  being  duly  mailed  and  ad- 
dressed, is  not  rebutted  by  testimony  of 
plaintiff's  bookkeeper  that  he  never  received 
them.  Roth  Clothing  Co.  v.  Maine  S.  S.  Co., 
44  Misc.  237,  88  N.  Y.  S.  987.  Where  a  letter 
containing  a  birth  certificate  is  duly  ad- 
dressed and  mailed  to  a  board  of  health,  evi- 
dence that  the  clerk  in  charge  searched  the 
records  and  failed  to  find  said  certificate  is 
not  evidence  that  it  was  not  received.  De- 
partment of  Health  of  New  York  v.  Owen,  42 
Misc.  221,  85  N.  Y.  S.  397.  Under  Iowa  laws, 
an  affidavit  that  notice  of  forfeiture  of  a 
life  insurance  policy  was  duly  addressed  and 
mailed  is  presumptive  evidence  of  such  no- 
tice. Summit  v.  United  States  Life  Ins.  Co., 
123  Iowa,  681,  99  N.  W.  563.  While  the  mail- 
ing of  a  notice  creates  no  legal  presumption 
that  it  was  received  by  the  addressee,  the 
fact  is  proper  evidence  on  the  question. 
Bloom  V.  Wanner,  25  Ky.  L.  R.  1646,  77  S. 
W.    930. 

32.  This  presumption  applies  to  special 
statutory  proceedings,  as  to  establish  heir- 
ship. In  re  Marchant's  Estate  [Wis.]  99  N. 
W.  320.  It  will  be  presumed  that  a  justice 
court,  as  a  committing  court,  had  not  ad- 
journed at  the  time  it  approved  a  bond. 
Crumpecker  v.  State  [Tex.  Cr.  App.]  79  S.  W. 
564.  Presumptively  a  term  of  a  trial  court 
ends  on  the  day  before  the  beginning  of  a 
new  term.  Doran  v.  Lose,  3  Ariz.  284,  73  P. 
443. 

33.  Circuit  courts  of  Ohio.  Poll  v.  Hicks, 
67  Kan.  191,  72  P.  847. 

34.  Regular  appointment  presumed.  City 
of  Monterey  v.  Jacks,  139  Cal.  542,  73  P.  436. 
That    public    officer   has    given   proper    bond. 
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that  children  are  legitimate,  the  marriage  relation  being  in  existence;^"  that  men 
are  sane,"  that  their  acts  and  dealibgs  as  private  individuals  are  fair  and  legal,'* 
and  that  they  have  exercised  ordinary  care;'°  that  death  resulted  from  natural 
causes  and  was  not  voluntary  or  illegal.^" 

In  the  absence  of  proof  of  a  statute,  the  common  law  is  presumed  to  prevail 
in  a  foreign  state"  once  subject  to  the  laws  of  England;"  but  this  presumption 
does  not  obtain  as  to  states  or  countries  in  which  English  laws  and  institutions 
have  not  been  established."  The  rule  that  the  law  of  a  foreign  state  will,  in  the 
absence  of  contrary  proof,  be  presumed  to  be  the  same  as  that  of  the  forum,  is 
applied  in  many  states,  even  though  statutes  have  been  enacted  modifying  the 
common  law;**  others  hold  that  it  will  not  be  presumed  that  a  foreign  state  has 
enacted  statutes  similar  to  those  of  the  forum.*" 


Van  Winkle  v.  Blackford,  54  W.  Va.  621,  46 
a  E.  E89. 

35.  Election  commissioners  are  sworn  of- 
fleers  of  the  law  and  must  be  presumed  to 
have  done  their  duty.  Motley  v.  Wilson 
[Ky.]  82  S.  W.  1023.  Election  judges.  Eex- 
roth  V.  Scheln,  206  111.  80,  69  N.  B.  240.  Tax 
officials.  City  of  New  York  v.  Vanderveer,  91 
App.  Div.  303,  86  N.  T.  S.  659.  That  the  cur- 
rent revenue  of  a  city  for  each  year,  if  prop- 
erly collected  and  applied,  would  have  been 
sufficient  to  meet  current  expenses.  City  of 
Tyler  v.  Jester  &  Co.  [Tex.]  78  S.  W.  1058. 
That  public  officials  will  adopt  the  true  con- 
struction of  a  statute.  Jeffrey  v.  State,  4 
Ohio  C.  C.  (N.  S.)  494.  That  failure  to  file  a 
remittitur  was  because  the  fee  had  not  been 
paid  or  tendered,  or  for  some  other  suffi- 
cient cause.  Mabb  v.  Stewart  [Cal.]  77  P. 
402.  That  a  clerk  of  court  has  made  up  a 
complete  record  and  fully  performed  his 
duty  in  that  regard.  Gardner  v.  U.  S.  [Ind. 
Tl  82  S.  W.  704.  This  presumption  obtains 
when  officers  seek  to  justify  their  acts  un- 
der process  in  legal  proceedings  to  which 
they  are  parties.  McKinstry  v.  Collins  [Vt.] 
56  A  985  But  the  presumption  that  public 
officers  have  done  their  duty  will  not  supply 
proof  of  a  substantive  fact.     Davis  v.  Moyles 

"■^36.  ^Lewis  V.'  Sizemore  [Ky.]  78  S.  W.  122. 
While  the  presumption  is  not  conclusive, 
nothing  short  of  a  showing  that  paternity  of 
the  husband  was  Impossible  can  overthrow, 
it  Bunel  V  O'Day,  125  F.  303.  That  brothers 
and  sisters  are  brothers  and  sisters  of  the 
full  blood  and  legitimate.  Ossman  v. 
Sohmitz,  4  Ohio  C.  C.   (N.  S.)  502. 

3™  In  re  Knox's  Will,  123  Iowa,  24,  98  N. 
W  468  But  insanity,  once  being  shown,  is 
presumed  to  continue,  and  the  burden  is  then 
upon  him  who  asserts  a  return  to  sanity.  Id. 
38  That  actions  are  legal.  Clifton  v. 
Weiton  54  W.  Va.  250,  46  S.  E.  360.  Contract 
^esum^d  valid.  Booney  v.  Southern  Bldg.  & 
Loan  Ass'n.  119  Ga.  941.  47  S.  B.  345.  That 
a  regular  practicing  physician  has  a  license. 
Gather  v.  Damerell  [Neb.]  99  N.  W.  35. 
Fraud  will  not  be  presumed;  the  Presump- 
flon  is  That  dealings  are  fair  MoNaughton 
V  Smith  [Mich.]  99  N.  W.  382.  Fiduciaries 
I;e>^esumed  not  to  have  committed  breaches 
I  fJiti.  MpCreery  v.  First  Nat.  Bank  [W. 
va  "7  S  B.  8  0.  A  court  wiU  take  Judicial 
loice   of  the   fact  that  an  electric  lighting 

ft^-To^m^Mre^lyT  Vlson  v  Narragansett 
Blec.  Lighting  Co.   [B.  I.]  58  A.  802. 


39.  That  a  traveler  killed  at  a  railway 
crossing  was  exercising  due  care.  Reed  v. 
Queen  Anne's  R.  Co.  [Del.  Super.]  57  A.  529. 
Persons  of  mature  years  and  ordinary  intel- 
ligence and  education  are  presumed  to  have 
read  contracts  executed  by  them  or  to  have 
otherwise  made  themselves  acquainted  with 
their  contents.  David  Bradley  &  Co.  v.  Basta 
[Neb.]  98  N.  W.  697.  Persons  old  enough  to 
be  safely  trusted  in  the  streets  must  be  pre- 
sumed to  have  sufficient  intelligence  and 
judgment  to  avoid  obvious  dangers.  Dolan 
V.  Callender,  McAuslan  &  Troup  Co.  [R.  I.] 
58  A.  655.  Many  states  have  held  that  there 
Is  no  presumption  of  contributory  negli- 
gence in  cases  of  injuries  caused  by  colli- 
sions at  railroad  crossings.  See  authorities 
cited  In  Nichols  v.  Baltimore,  etc.,  R.  Co. 
[Ind.  App.]  71  N.  B.  170.  In  jurisdictions 
where  the  plaintiff  must  affirmatively  prove 
want  of  contributory  negligence,  the  pre- 
sumption is  that  he  was  guilty  of  contribu- 
tory negligence;  but  where  plaintitC  does  not 
have  such  burden  of  proof,  there  is  no  such 
presumption.  The  latter  rule  obtains  in  In- 
diana. Id.  See  Railroads,  2  Curr.  D.  1382; 
Street  Railways,   2  Curr.  L.  1742. 

40.'  Presumptions  are  against  death  by  sui- 
cide. Ross-Lewin  v.  Germania  Life  Ins.  Co.~ 
[Colo.  App.]  78  P.  305.  When  a  person  is 
found  dead  from  unexplained  causes,  the 
presumption  is  that  death  was  natural  or 
accidental,  and  not  voluntary.  In  an  action 
on  an  insurance  policy,  the  burden  of  prov- 
ing suicide  was  on  the  insurance  company. 
Chambers  v.  Modern  Woodmen  of  America 
[S.  D.]  99  N.  W.  1107.  Upon  proof  of  death 
by  a  gunshot  wound,  the  presumption  is 
that  the  injury  causing  death  was  accident- 
ally, not  Illegally  inflicted,  and  defendant, 
alleging  an,  intentional  infliction  by  a  third 
person,  has  the  burden  of  proving  it.  Ste- 
vens V.  Continental  Casualty  Co.,  12  N.  D. 
463,  97  N.  W.  862. 

41.  Baltimore,  etc.,  R.  Co.  v.  HoUenbeck. 
161  Ind.  452,  69  N.  E.  136;  Nenno  v.  St.  Louis 
&  S.  F.  R.  Co.  [Mo.  App.]  80  S.  W.  24;  Klenke 
V.  Noonan  [Ky.]  81  S.  W.  241. 

42.  Columbian  Bldg.  &  Loan  Ass'n  v.  Rice 
[S.  C]   47  S.  B.   63. 

43.  The  presumption  does  not  obtain  as  to 
Mexican  law.  Banco  De  Sonora  v.  Bankers' 
Mut.  Casualty  Co.  [Iowa]  100  N.  W.  532. 

44.  Marriage  laws  of  Michigan  presumed 
to  be  the  same  as  statutory  provisions  in 
California.  In  re  Harrington's  Estate,  140 
Cal.  244,  73  P.  1000.  Laws  of  Arizona  as  to 
ajdults  presumed  same  as  those  of  Iowa. 
Banco  De  Sonora  v.   Bankers'  Mut.   Casualty 
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The  hurden  of  proof^^  rests  at  all  times  upon  him  who  affirms,  and  is  not 
changed  by  presumptions  of  fact  arising  during  the  trial.*' 

§  2.  Relevancy  and  materiality.^^ — Evidence  which,  if  true,  tends  within 
reasonable  probabilities  to  establish  a  matter  in  dispute,  is  relevant.*"    Evidence 


Co.  [Iowa]  100  N.  W.  532.  Laws  of  Indiana 
presumed  to  be  same  as  those  of  Iowa  rela- 
tive to  transportation  of  property  by  rail- 
way and  express  companies.  McMillan  v. 
American  Exp.  Co.,  123  Iowa,  236,  98  N.  W. 
629.  Statute  of  Missouri  relating  to  usury 
presumed  to  be  similar  to  Kansas  usury  stat- 
ute. Mutual  Home  &  Sav.  Ass'n  v.  Worz,  67 
Kan.  506,  73  P.  116.  Ohio  statutes  respect- 
ing the  effect  of  an  appeal  presumed  to  be 
the  same  as  those  of  Kansas  on  that  subject. 
Poll  V.  Hicks,  67  Kan.  191,  72  P.  847.  Mon- 
tana law  presumed  same  as  that  of  South  Da- 
kota as  to  nonnegotiability  of  note  by  in- 
clusion of  "other  costs."  Baird  v.  Vines  [S. 
D.]  99  N.  W.  89.  Pennsylvania  law  pre- 
sumed same  as  Tennessee  statute  requiring 
notice  by  carriers  to  consignee  of  goods  re- 
ceived. Pennsylvania  R.  Co.  v.  Naive  [Tenn.] 
79  S.  W.  124.  Arkansas  law  presumed  same 
as  that  of  Texas  requiring  written  evidence 
of  trusts.  Boyd  v.  Boyd  [Tex.  Civ.  App.]  78 
S.  W.  39.  That  law  of  Oklahoma  in  refer- 
ence to  community  property  is  same  as  that 
of  Texas.  Ex  parte  Latham  [Tex.  Cr.  App.] 
82  S.  W.  1046.  Courts  of  Indian  Territory 
will  presume  the  statute  of  frauds  of  Okla- 
homa Territory  to  be  the  same  as  that  of 
Indian  Territory.  Wilhlte  v.  Skelton  [Ind. 
T.]   82  S.  W.  932. 

Notet  In  Wilhite  v.  Skelton  [Ind.  T.]  82 
S.  W.  932,  the  case  of  Meuer  v.  Chicago,  etc., 
R.  Co.  [S.  D.]  59  N.  W.  945,  49  Am.  St.  Rep. 
898,  25  L.  R.  A.  81,  is  cited,  and  a  part  of  the 
opinion  quoted  as  follows:  "There  is  some 
conflict  in  the  decisions  of  the  different  courts 
upon  the  question  as  to  whether  or  not  the 
court  will  presume  that  the  law  of  another 
state  is  the  same  as  the  statute  law  of  the 
state  virhere  the  action  is  tried,  but  the 
weight  of  authority  seems  to  support  this 
view."  Citing  Palmer  v.  Atchison,  etc.,  R. 
Co.,  101  Cal.  187,  35  P.  630,  and  other  Cali- 
fornia cases,  and  Furrow  v.  Chapin,  13  Kan. 
107. 

45.  Nenno  v.  St.  Louis  &  S.  F.  R.  Co.  [Mo. 
App.]  80  S.  W.  24.  The  presumption  that  the 
law  of  a  foreign  state  is  the  same  as  that 
of  the  forum  does  not  apply  to  positive 
statutory  law.  Waters  v.  Spencer,  44  Misc. 
15,   89  N.   T.  S.   693. 

46.  See  1  Curr.  L.  1140. 

47.  See  in  this  opinion  a  good  discussion 
of  "presumptions,"  "burden"  and  "shifting" 
of  proof.  Gibbs  v.  Farmers'  &  Merchants' 
State  Bank,  123  Iowa,  736,  99  N.  W.  703.  In 
an  action  on  contract,  the  burden  of  proof  is 
not  shifted  from  plaintiff  by  his  making  a 
prima  facie  case.  Polstein  v.  Blauner,  86  N. 
Y.  S.  794.  The  burden  is  upon  a  defendant 
to  establish  the  averments  of  a  plea  to  juris- 
diction which  raises  an  Issue  of  fact.  Pyron 
&  Son  V.  Ruohs  [Ga.]  48  S.  E.  434.  The  bur- 
den is  on  defendant  to  sustain  a  set  off 
pleaded.  Western  Coal  &  Min.  Co.  v.  Hol- 
lenbeck  [Ark.]  80  S.  W.  145.  The  rule  (Civ. 
Code,  §  526)  that  the  burden  of  proof  in  the 
whole  case  lies  on  the  party  who  would  be 
defeated  if  no  evidence  were  introduced,  ap- 
plied. Walling  v.  Eggers,  25  Ky.  L.'  R.  1563, 
78   S.  W.  428.     When  a  prima  facie  case  has , 


been  made  out  is  a  question  for  the  court. 
Henning  v.  Stevenson   [Ky.]   80  S.  W.  1135. 

48.  Only  the  most  general  holdings  are 
here  given,  the  relevancy  of  evidence  to  a 
particular  issue  being  considered  as  peculiar 
to  that  subject-matter  and  treated  under  the 
appropriate  title.     See,  also,  1  Curr.  L.  1140. 

40.  The  court,  however,  gives  the  above 
as  the  test  of  "competency."  The  question 
was  whether  evidence  of  the  condition  of  a 
horse  nine  months  previous  was  too  remote. 
Kavanaugh  v.  Wausau  [Wis.]  98  N.  W.  550. 
To  be  relevant,  evidence  must  bear  some 
logical  relation  to  a  fact  in  issue.  Heller 
V.  Heine,  42  Misc.  188,  85  N.  T.  S.  389.  Evi- 
dence tending  to  establish  material  Issues 
made  by  the  pleadings.  Stuart  v.  Noble 
Ditch  Co.  [Idaho]  76  P.  255.  Evidence  of  any 
facts  having  probative  force  on  an  issue  is 
relevant.  Wheeler  v.  Metropolitan  Stock 
Exch.,  72  N.  H.  315,  56  A.  754.  Evidence  of  a 
fact  which  is  not  in  controversy  is  imma- 
terial. Duggan  V.  Ryan,  211  111.  133,  71  N.  E. 
848. 

ILLTTSTRATIONS.  Held  relevant  t  Opinion 
of  expert  as  to  value  of  work  admissible  on 
probability  of  execution  of  a  contract  speci- 
fying a  certain  price  therefor.  Guglielino  v. 
Cahill,  185  Mass.  375,  70  N.  B.  435.  Where 
an  express  contract  for  work  was  testified 
to  but  the  parties  differed  as  to  the  contract 
price,  evidence  of  the  actual  cost  of  the 
work  was  admissible,  as  tending  to  show 
that  the  contract  was  for  the  price  nearest 
the  cost.  Lewis  v.  Utah  Const.  Co.  [Idaho]  77 
P.  336.  Evidence  of  a  precipitate  on  the 
sidewalks  of  a  city  in  which  a  smelter  was 
located  was  admissible  to  prove  that  sulphur 
fumes  from  the  smelter  caused  a  scum  on 
the  irrigation  water  on  plaintiff's  farm  a  mile 
away.  Rowe  v.  Northport  Smelting  &  Re- 
fining Co.,  35  Wash.  101,  76  P.  529.  In  an 
action  for  damages  caused  on  plaintiff's 
farm  by  sulphur  fumes  from  defendant's 
smelter,  admission  of  evidence  as  to  the  ef- 
fect of  the  fumes  at  other  farms  was  proper, 
it  having  appeared  that  conditions  were  the 
same.  Id.  On  an  issue  of  negligence  in  fur- 
nishing an  -engineer  an  unsafe  engine,  evi- 
dence as  to  when  the  engine  was  built,  the 
number  of  miles  traveled,  500,000,  and  that 
it  once  collided  with  another  engine,  was 
admissible.  Illinois  Cent.  R.  Co.  v.  Prickett, 
210  111.  140,  71  N.  E.  435.  In  showing  the 
degree  of  care  required  of  street  car  em- 
ployes, evidence  that  a  street  at  the  place 
where  an  accident  occurred  was  much  trav- 
eled was  admissible.  Denison  &  S.  R.  Co.  v. 
Powell  [Tex.  Civ.  App.]  80  S.  W.  1054.  In 
an  action  on  a  note  past  due,  entries  In  de- 
fendant's books  sho"wing  charges  against  and 
credits  to  plaintiff  were  relevant.  Black- 
shear  V.  Dekle  [Ga.]  48  S.  B.  311.  Tftat  a 
testatrix  wore  gowns  that  required  a  great 
deal  of  laundering  admissible  on  issue  of 
value  of  services  of  a  domestic.  Blwell  v. 
Roper,  72  N.  H.  585,  58  A.  507.  Testimony 
of  a  plaintiff  that  he  "took  chances  In  going 
along  the  passage  way"  where  he  was  in- 
jured was  admissible  to  show  a  knowledge 
of    danger.      Consumer's    Cotton    Oil    Co.    v. 
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of  collateral  facts  which  would  furnish  no  legal  inference  as  to  facts  in  dispute, 
and  which  the  adverse  party  is  not  bound  to  be  prepared  to  meet,  is  excluded  as 
too  remote.^" 


Jonte  [Tex.  Civ.  App.]  80  S.  W.  847.  Testi- 
mony of  a  lawyer  that  his  firm  usually  dW 
the  legal  work  for  a  decedent  and  that  they 
had  not  drawn  up  his  will  was  admissible  on 
the  issue  whether  the  will  was  forged.  Do- 
lan  V.  Meehan  [Tex.  Civ.  App.]  80  S.  W.  99. 
Evidence  of  the  number  and  character  of 
foals  produced  by  a  mare  was  admissible  on 
the  issue  of  the  value  of  the  mare.  Camp- 
bell V.  Iowa  Cent.  R.  Co.  [Iowa]  99  N.  'W. 
1061.  In  a  suit  against  a  marshal  for  value 
of  goods  seized  on  attachment,  the  return 
to  the  writ  showing  seizure  and  sale  of 
goods,  and  price  received.  Is  competent  evi- 
dence tending  to  establish  the  value  of  the 
goods.  Shoup  V.  Marks  [C.  C.  A.]  128  P. 
32.  In  an  action  for  damages  for  kill- 
ing cows,  evidence  of  what  plaintiff  had 
been  oifered  for  the  cows  was  relevant 
but  not  conclusive  on  the  issue  of  their 
value.  Taylor  v.  Spokane  Falls  &  N.  R.  Co., 
32  "Wash.  450,  73  P.  499.  On  an  issue  of  the 
market  value  of  potatoes,  the  price  at  which 
they  were  actually  sold  is  admissible.  Gar- 
lington  V.  Ft.  Worth  &  D.  C.  R.  Co.  [Tex. 
Civ.  App.]  78  S.  W.  368.  What  plaintiff  paid 
for  ponies  admissible  on  their  value.  Gulf, 
etc.,  R.  Co.  V.  Anson  [Tex.  Civ.  App.]  82  S. 
W.  785.  In  an  action  for  malpractice,  the 
treatment  given  by  the  physician  succeed- 
ing defendant  may  be  shown.  Bower  v.  Self 
[Kan.]  75  P.  1021.  It  was  proper  for  a  phy- 
sician to  testify  that  Tvhen  he  was  called  by 
another  physician  to  attend  a  patient,  it  was 
not  the  first  time  other  physicians  had  called 
him,  when  an  attempt  was  made  to  show  a 
conspiracy  bet'ween  the  testifying  physi- 
cians. Denlson  &  S.  R.  Co.  v.  Powell  [Tex. 
Civ.  App.]  80  S.  W.  1054.  Statements  and  acts 
of  defendaiit  in  suit  for  alienation  of  affec- 
tions, after  the  wife  had  left  her  husband, 
admissible  to  show  previous  intimacy. 
Christensen  v,  Thompson,  123  Iowa,  717,  99 
N.  W.  591.  Record  of  a  suit  against  a  cor- 
poration in  which  a  receiver  was  appointed, 
admissible  to  show  diligence  in  pursuing 
debtor,  in  subsequent  suit  against  the  cor- 
poration and  guarantors  of  its  debt.  Pales 
&  J.  Mach.  Co.  V.  Browning  [S.  C]  46  S.  B. 
546.  Where  defendant  set  up  .a  counter- 
claim, evidence  of  a  compromise  between 
the  parties  was  admissible  to  show  that  de- 
fendant had  not  presented  his  present  claim 
at  that  time,  as  bearing  on  the  nonexist- 
ence of  such  claim.  Stock  v.  """Crawford 
[Iowa]    101  N.  W.   89. 

Held  irrelevant:  How  far  subsequently  a 
person  may  go  for  testimony  to  show  a  per- 
son's mental  condition  at  a  given  time  is 
largely  discretionary  with  the  trial  court. 
McCoy  V.  Jordan,  184  Mass.  575,  69  N.  B.  358. 
An  opinion  as  to  defendant's  sanity  cannot 
be  re-enforced  by  showing  that  witness  had, 
a  few  days  subsequent  to  the  date  in  ques- 
tion, given  defendant  a  power  of  attorney 
involving  the  care  and  disposition  of  wit- 
ness' property.  Allis  v.  Hall,  76  Conn.  322, 
56  A.  637.  Financial  condition  of  devisees 
five  years  after  making  of  the  will  properly 
excluded  when  offered  on  the  issue  of  tes- 
tamentary capacity.  Henning  v.  Stevenson 
[Ky  ]  80  S.  W.  1135.  Assignment  of  an  ac- 
count  after    commencement    of   suit   and    on 


day  of  trial  inadmissible,  since  the  claim 
could  not  be  used  as  set-off.  Ewen  v.  Wil- 
bor,  208  111.  492,  70  N.  B.  575.  Where  an  ac- 
tion is  based  on  a  contract,  an  undated  as- 
signment thereof,  shown  to  have  been  in 
fact  executed  after  commencement  of  the 
suit,  was  incompetent  evidence.  Liberty 
Wall  Paper  Co.  v.  Stoner  Wall  Paper  Mfg. 
Co.,  178  N.  T.  219,  70  N.  B,  501.  An  offer  of 
books  of  a  firm  properly  excluded  when  no 
item  therein  was  shown  to  have  any  bearing 
on  the  claim  in  issue  or  to  contradict  a 
ledger  account  already  in  evidence.  Flagg 
V.  Fisk,  93  App.  Div.  169,  87  N.  T.  S.  530. 
Proof  tending  to  show  boiler  plans  suitable 
for  small  boilers  from  10  to  25  horse  power, 
is  irrelevant  on  the  issue  of  their  suitability 
for  a  60  horse  power  boiler.  Watson  v. 
Bigelow  Co.  [Conn.]  58  A.  741.  Evidence  of 
the  chastity  of  the  wife  before  marriage  and 
after  birth  of  a  child  eleven  months  after 
marriage  is  irrelevant  on  an  issue  of  the  le- 
gitimacy of  the  child.  Kennington  v.  Catoe 
[S.  C]  47  S.  E.  719.  Entries  made  by  a  de- 
cedent in  a  book  of  opinions  on  treatment  of 
horses  is  irrelevant  on  an  issue  whether  de- 
cedent promised  to  pay  for  plaintiff's  serv- 
ices on  his  death.  Roberge  v.  Bonner,  94 
App.  Div.  342,  88  N.  Y.  S.  91.  Conversatiops 
and  communications  between  plaintiff  and 
executors  as  to  a  claim  against  the  estate 
are  irrelevant  on  an  issue  whether  plaintiff 
made  a  contract  with  decedent.  Id.  Where 
a  lease  provided  for  payment  of  five  per 
cent,  of  the  cash  value  of  the  vacant  ground, 
evidence  of  the  cost  of  improvements  and 
their  rental  value  and  the  value  of  lease- 
holds in  the  vicinity  was  inadmissible. 
Springer  v.  Borden,  210  111.  518,  71  N.  B.  345. 
On  an  issue  whether  work  was  done  in  a 
workmanlike  manner,  it  appearing  that  a 
certain  mechanic  did  most  of  the  work,  evi- 
dence that  he  got  drunk  and  was  put  in 
jail  did  not  tend  to  prove  he  was  incompe- 
tent as  a  mechanic.  Matthews  v.  Farrell 
[Ala.]  37  So.  325.  That  plaintiff  paid  a'  cer- 
tain amount  for  the  loss  of  certain  goods  in 
his  possession  is  not  evidence  of  the  value 
of  the  goods.  Peyser  v.  Lund,  89  App.  Div. 
195,  85  N.  Y.  S.  881.  Evidence  as  to  what 
plaintiff  paid  for  property  is  not  evidence  as 
to  its  value  at  the  time  of  Its  subsequent 
conversion.  Carper  v.  Risdon  [Colo.  App.] 
76  P.  744.  Expert  and  opinion  evidence  as  to 
the  safer  method  of  letting  rails  into  a  mine 
is  inadmissible  when  the  relative  safety  of 
different  methods  is  not  in  issue.  Johnson 
V.  Union  Pac.  Coal  Co.  [Utah]  76  P.  1089. 
The  fact  that  no  objection  to  a  claim  was 
made  cannot  be  established  by  negative 
proof.  Weller  v,  Wagner  [Mo.]  79  S.  W. 
941.  Evidence  of  what  stockholders  were 
willing  to  take  for  certain  property  is  inad- 
missible on  issue  of  value  of  lease  and  op- 
tion on  the  property.  Conant  v.  Jones  [Ga.] 
48  S.  E.    234. 

50.  Burnside  v.  Everett  [Mass.]  71  N.  B. 
82;  Watson  v.  Bigelow  Co.  [Conn.]  58  A.  741. 
Whether  evidence  is  too  remote  to  be  com- 
petent is  left  to  the  discretion  of  the  court. 
Kendall  v.  Flanders,  72  N.  H.  11,  54  A.  285. 

Illustrations:  The  filing  of  one  paper  can- 
not  be    proved    by   proving  the   filing   of   an- 
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Thus,  on  the  issue  of  negligence,  evidence  of  other  similar  occurrences  or 
accidents  is  usually  excluded,'^  unless  the  conditions  are  shown  to  be  similar.'''^ 
But  on  the  issue  whether  or  not  a  certain  act  is  negligent,  it  has  often  been  held 
proper  to  show  what  is  usually  done   under  the  same  circumstances,^^  but  the 


other  paper  physically  similar  to  it.  Cooper 
V.  Nisbet,  119  Ga.  752,  47  S.  B.  173.  Evidence 
of  the  number  of  boxes  of.  oranges  witness 
could  pack  in  a  given  time  is  inadmissible 
to  show  how  many  defendant  could  pack  in 
that  time.  People  v.  Miller  [Cal.]  78  P.  227. 
In  an  action  to  recover  for  medical  services, 
evidence  that  the  physician  treated  others 
at  the  same  house  during  the  period  covered 
by  the  claim  is  irrelevant.  Kwiecinski  v. 
Newman's  Estate  [Mich.]  100  N.  "W.  391.  In 
an  action  by  a  physician  to  recover  for-  serv- 
ices from  a  railway  corporation,  rendered 
at  time  of  a  wreck,  evidence  of  what  an- 
other physician  received  for  his  services  was 
irrelevant.  McKnight  v.  Detroit  &  M.  R.  Co. 
[Mich.]  97  N.  W.  772.  In  an  action  for  dam- 
ages for  unlawful  search  of  plaintiff's  home, 
evidence  regarding  character  and  pedigree 
of  blood  hounds  used  in  getting  to  the  house 
was  inadmissible  as  were  photographs  of  the 
hounds.  McClurg  v.  Brenton,  123  Iowa,  368, 
98  N.  W.  881.  In  an  action  for  assault,  dec- 
larations of  defendant  on  other  occasions, 
tending  to  show  his  intention  to  avoid  trou- 
ble with  plaintiff,  were  inadmissible.  Evans 
V.  Elwood,  123  Iowa,  92,  98  N.  W.  584.  Evi- 
dence that  other  boys  had  been  seen  playing 
on  the  crossing  where  a  boy  had  been  in- 
jured was  inadmissible  on  the  issue  of  con- 
tributory negligence.  Williams  v.  Southern 
R.  Co.  [S.  C]  47  S.  B.  706.  Fires  in  the  vi- 
cinity of  the  one  in  controversy,  set  by  duly 
equipped  engines  on  other  railroads,  could 
not  be  shown.  Norfolk  &  W.  R.  Co.  v.  Briggs 
[Va.]  48  S.  E.  521.  Evidence  of  the  speed  of 
a  train  about  two  miles  from  the  place  where 
the  locomotive  is  claimed  to  have  caused  a 
fire  is  irrelevant.  Id.  In  an  action  based  on 
killing  of  ponies  by  railroad  train,  evidence 
that  witness  reported  the  train  as  running 
too  fast  at  a  point  two  miles  away,  and  that 
he  had  seen  a  train  running  at  a  high  rate 
of  speed,  was  inadmissible.  Gulf,  etc.,  R.  Co. 
V.  Anson  [Tex.  Civ.  App.]  82  S.  W.  785.  That 
cogwheels  in  another  mill  were  boxed  was 
irrelevant,  there  being  no  attempt  to  show  a 
general  custom.  Marks  v.  Harriet  Cotton 
Mills,  135  N.  C.  287,  47  S.  E.  432.  Putting 
four  witnesses  on  the  stand  and  asking  each 
his  age,  in  order  to  allow  the  Jury  to  com- 
pare them  with  alleged  minors  to  whom  liq- 
uor had  been  sold,  was  improper.  Poynor 
v.  Holzgrat  [Tex.  Civ.  App.]  79  S.  W.  829. 
That  defendant  did  not  call  on  plaintiff  after 
an  accident  for  which  plaintiff  held  defend- 
ant responsible  could  not  be  shown,  since  its 
only  purpose  could  be  to  prejudice  the  jury. 
Austin  v.  Bartlett,  178  N.  T.  310,  70  N:  E. 
855. 

51.  Nichols  V.  Baltimore,  etc.,  R.  Co.  [Ind. 
App.]  71  N.  B.  170.  Evidence  of  previous  ac- 
cidents caused  by  an  unguarded  stairway  in 
a  store,  and  of  warnings  to  defendant  as  to 
the  danger.  Potter  v.  Cave,  123  Iowa,  98, 
98  N.  W.  569.  In  an  action  for  injuries 
caused  by  a  municipality  allowing  a  street 
to  be  obstructed,  evidence  that  other  streets 
were  also  allowed  to  be  obstructed  was  inad- 
missible.    Radichel  v.   Kendall    [Wis.]    99   N. 


W.  348.  In  action  for  loss  of  timber  fired 
by  spark  from  engine,  evidence  that  same 
engine  caused  a  timber  fire  at  another  place 
a  year  later,  inadmissible.  Cheek  v.  Oak 
Grove  Lumber  Co.,  134  N.  C.  225,  46  S.  B. 
488.  Where  a  certain  railway  engine  had 
been  identified  as  having  caused  a  fire,  evi- 
dence of  other  fires  along  defendant's  right 
of  way  was  inadmissible,  without  connecting 
them  with  this  engine.  Norfolk  &  W.  R. 
Co.  V.  Briggs  [Va.]  48  S.  E.  521.  In  an  ac- 
tion for  wrongful  ejection  from  a  train,  evi- 
dence of  the  ticket  agent  tending  to  show 
he  had  made  a  mistake  in  issuing  plaintiff's 
ticket,  testimony  that  he  had  made  similar 
mistakes  before  was  irrelevant.  Southern 
Ry.  Co.  v.  Bunnell  [Ala.]  36  So.  380.  In  an 
action  for  damages  for  overfiow  of  a  sewer 
system,  evidence  of  a  similar  overflow  two 
years  before  was  too  remote.  Burnside  v. 
Everett  [Mass.]  71  N.  E.  82. 

Held  admissible:  In  an  action  against  the 
city  for  alleged  wrongful  death  caused  by 
an  explosion  of  fireworks  permitted  by  the 
city,  evidence  that  other  similar  exhibitions 
had  been  given  without  accident  should  have 
been  admitted.  Landau  v.  New  York,  90  App.  ' 
Div.  50,  85  N.  Y.  S.  616. 

52.  In  an  action  for  damage  to  butter  in 
storage,  evidence  that  other  butter  of  the 
same  kind  kept  well  in  plaintiff's  private 
storeroom,  and  that  butter  of  the  same  kind 
belonging  to  others  was  damaged  in  defend- 
ant's storeroom  at  the  same  time  as  plain- 
tiff's was  admissible.  Rudell  v.  Grand  Rap- 
ids Cold-storage  Co.  [Mich.]  99  N.  W.  756. 
In  an  action  for  wrongful  death  caused  by 
the  bursting  of  a  pulley,  the  fact  of  the 
previous  bursting  of  two  other  pulleys,  made 
the  same  way,  was  admissible  to  show 
knowledge  by  the  company  that  the  pulley 
was  defective  and  unsafe.  Wabash  Screen 
Door  Co.  V.  Black  [C.  C.  A.]  126  P.  721.  In 
action  for  wrongful  death  of  a  workman, 
evidence  of  a  similar  accident  three  or  four 
weeks  before  was  inadmissible  without  a 
showing  that  conditions  were  materially  the 
same.  Gustafson  v.  Young,  91  App.  Div.  433, 
86  N.  Y.  S.  851.  In  an  action  for  damages 
for  burning  of  mills  alleged  to  have  been 
caused  by  sparks  from  a  railroad  engine, 
evidence  as  to  the  burning  of  other  thills, 
conditions  not  being  sho"wn  to  be  the  same, 
was  inadmissible.  Conner  v.  Missouri  Pac. 
R.  Co.  [Mo.]   81  S.  W.  145. 

53.  Stewart  v.  Galveston,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  78  S.  W.  979.  Proof  of  custom  is 
evidence,  but  not  conclusive,  as  to  whether 
an  act  is  negligent.  Anderson  v.  Fielding 
[Minn.]  99  N.  W.  357.  Evidence  that  some 
of  defendant's  trains  ran  "pretty  fast"  in  the 
vicinity  of  the  place  of  a  collision  admissible 
to  show  a  custom  of  running  at  a  high  rate 
of  speed  at  that  point,  on  the  issue  of  negli- 
gence. Gulf,  etc..  R.  Co.  V.  Anson  [Tex.  Civ. 
App.]  82  S.  W.  785.  In  an  action  by  a  sec- 
tion foreman  for  injuries,  testimony  that  it 
was  customary  for  foremen  to  ride  on  the 
front  of  handcars,  as  plaintiff  was  riding, 
was  proper.     Galloway  v.   San  Antonio  &  G. 


1343 


EVIDENCE  §  2. 


3  Cur.  Law. 


occurrence  of  specific  alleged  acts  of  negligence  cannot  be  proven  by  showing  a 
custom/*  nor  is  evidence  of  a  person's  habitual  use  of  intoxicants  proof  of  his 
condition  as  to  sobriety  on  a  particular  occasion."''  To  prove  an  alleged  defective 
or  dangerous  condition  as  the  cause  of  injury,  evidence  of  the  existence  of  such 
condition  before^^  or  after"'  the  accident  in  question  is  admissible,  if  it  appears 
that  there  had  been  no  change,  but  not  otherwise."*     Proof   of  subsequent  re- 


R.  Co.  [Tex.  Civ.  App.]  78  S.  W.  32.  In  suit 
by  fireman  to  recover  for  injuries  alleged  to 
have  been  caused  by  negligence  of  the  engi- 
neer, the  general  practice  of  firemen  traveling 
with  the  engineer,  as  to  the  position  of  the 
fireman  while  talcing  coal  on  the  engine, 
could  be  shown  to  establish  notice  by  the 
engineer  of  the  fireman's  position.  Cleve- 
land, etc.,  R.  Co.  V.  Bergschioker,  162  Ind. 
108,  69  N.  E.  1000.  Evidence  of  the  num- 
ber of  men  commonly  used  by  a  defendant 
in  skidding  logs,  and  the  number  necessary 
to  do  that  work  with  safety,  was  admissible 
on  issue  of  master's  negligence.  Dell  v.  Mc- 
Grath  [Minn.]  99  N.  W.  629.  The  general 
custom  of  well  regulated  and  prudently  man- 
aged railroad  companies,  as  to  the  time  and 
manner  of  inspecting  boilers,  could  be  shown. 
Illinois  Cent.  R.  Co.  v.  Priokett,  210  111.  140, 
71  N.  E.  435.  Proof  of  the  common  and  gen- 
eral use  of  a  particular  appliance  is  com- 
petent on  the  question  of  its  reasonable  safe- 
ty as  between  a  master  and  servant.  An- 
'  derson  v.  Fielding  [Minn.]  99  N.  W.  357.  In 
action  for  damages  for  injury  caused  by  a 
bridge  breaking  down  with  an  engine,  a  gen- 
eral custom  not  to  take  such  engines  on 
the  bridge  was  admissible  on  the  issue  of 
contributory  negligence.  Comstook  v. 
Georgetown  Tp.  [Mich.]  100  N.  W.  788.  In 
an  action  for  injuries  received  while  going 
through  a  passageway,  evidence  that  other 
workmen  used  the  passageway  was  admis- 
sible to  show  its  customary  use  on  the  issue 
of  contributory  negligence.  Consumers'  Cot- 
ton Oil  Co.  V.  Jonte  [Tex.  Civ.  App.]  80  S.  W. 
847.  Evidence  that  passengers  had  previous- 
ly ridden  on  certain  seats  in  a  street  car  Is 
admissible  on  an  issue  whether  that  seat 
was  one  for  passengers  and  used  with  the 
knowledge  and  consent  of  employes.  Pitch 
V.  Mason  City  &  C.  L.  Traction  Co.  [Iowa] 
100  N.  W.  618.  On  an  issue  whether  or  not 
a  car  stopped  for  a  passenger,  in  an  action 
for  injuries,  a  rule  of  the  company  adopted 
the  day  before,  requiring  cars  to  stop  at  the 
point  in  question,  and  evidence  that  cars  did 
in  fact  stop  there,  was  admissible.  Nassau 
Elec.  R.  Co.  v.  Corliss  [C.  C.  A.]  126  F.  355. 
Average  or  ordinary  lateral  play  of  draw- 
bars could  be  shown,  as  tending  to  prove  a 
coupler  defective.  Belt  R.  Co.  v.  Confrey, 
209  111.  344,  70  N.  B.  773.  In  an  action  for 
death  of  a  brakeman  caused  by  being  crush- 
ed between  two  cars  while  coupling,  evidence 
that  another  had  made  a  coupling  was  ad- 
missible to  show  there  was  space  enough  be- 
tween the  cars  to  do  it  safely.  Mobile,  etc., 
R   Co.  V   Bromberg  [Ala.]  37  So.  395. 

Held  InadmlsslWe!  In  action  against  a 
railway  company,  evidence  that  the  engineer 
never  ran  by  a  flag  station  when  signalled 
to  stop  was  Inadmissible,  the  nature  of  the 
action  not  being  such  as  to  put  his  ohar- 
ac  er  in  issue,  and  he  not  being  charged 
with  willful  misconduct.  Reeves  v.  South- 
ern R    Co.  [S.  C]  46  S.  E.  543. 

M      Customary  manner  of  handling  cars  at 


a  given  point.  Stewart  v.  Galveston,  etc., 
R.  Co.  [Tex.  Civ.  App.]  78  S.  W.  979. 

55.  Bedenbaugh  v.  Southern  R.  Co.  [S.  C] 
48  S.  E.  53. 

5«.  Where  plaintiff  was  injured  by  the 
falling  of  a  building  in  course  of  construc- 
tion, its  condition  six  weeks  previous  was 
not  too  remote  to  be  admissible  on  its  con- 
dition at  the  time.  Nelson  v.  Young,  91  App. 
Div.  457,  87  N.  T.  S.  69.  Evidence,  in  an  ac- 
tion for  wrongful  death,  that  tlie  derrick 
which  caused  the  accident  was  unsafe  five 
years  before,  when  an  accident  occurred, 
and  that  no  repairs  had  since  bpen  made, 
was  relevant.  Dyas  v.  Southern  Pac.  Co., 
140  Cal.  296,  73  P.  972.  Evidence,  extending 
over  a  period  some  three  years  before  and 
some  time  after  an  accident,  of  a  generally 
defective  condition  of  a  sidewalk,  was  com- 
petent on  the  question  of  notice  of  a  par- 
ticular defect,  which  caused  an  accident. 
Mere  remoteness  in  time  does  not  make  such 
evidence  inadmissible.  Hallum  v.  Omro 
[Wis.]  99  N.  W.  1051. 

57.  Testimony  concerning  the  condition 
of  a  sidewalk  after  an  accident  by  one  who 
had  examined  it  was  admissible,  there  being 
other  evidence  that  its  condition  was  the 
same  as  at  the  time  of  the  accident.  Har- 
rison V.  Incorporated  Town  of  Ayrshire,  123 
Iowa,  528,  99  N.  W.  132.  Conditions  existing 
several  hours  after  an  accident  could  be 
shown  when  there  was  no  evidence  of  a 
change  since  the  accident,  the  presumption 
being  that  conditions  had  remained  un- 
changed. Meyers  v.  Highland  Boy  Gold  Min- 
Co.  [Utah]  77  P.  347.  On  an  issue  whether  a 
sidewalk  was  built  of  suitable  materials,  and 
whether  it  had  been  washed  out  by  surface 
water,  evidence  that  rain  had  since  washed 
another  hole  In  the  same  walk,  the  condi- 
tions being  the  same,  was  relevant.  City  of 
Columbus  V.  Anglin  [Ga.]  48  S.  B.  318.  Ad- 
mission of  evidence  of  the  condition  of  a 
cattle  guard  the  day  after  stock  was  killed 
was  not  error  when  it  was  subsequently 
proved  that  its  condition  was  the  same  as 
on  the  previous  days.  Johnson  v.  Detroit 
&  M.  R.  Co.  [Mich.]  97  N.  W.  760.  Sub- 
sequent condition  of  a  railway  track  could 
be  shown  when  such  as  to  warrant  an  in- 
ference as  to  its  condition  at  the  time  of  an 
accident  caused  by  an  alleged  defect.  Jack- 
son Lumber  Co.  v.  Cunningham  [Ala.]  37  So. 
445.  Evidence  that  changes  had  been  made 
in  a  track  was  admissible  in  connection  with 
evidence  identifying  certain  decayed  timbers 
as  those  in  a  track  at  the  time  of  a  derail- 
ment.    Id. 

58.  Condition  of  a  brakebeam  a  year  after 
the  accident  in  question  could  not  be  shown, 
it  being  admitted  that  the  catch  plate  there- 
on was  a  different  one.  Bernard  v.  Pitts- 
burg Coal  Co.  [Mich.]  100  N.  W.  396.  Con- 
dition of  a  railroad  track  13  months  after 
wreck  Irrelevant.  Cronk  v.  Wabash  R.  Co., 
123  Iowa,   349,  98  N.  W.  884. 
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pairs"  or  other  precautions'"  is  -usually  excluded,  sometimes  on  the  ground  of 
public  policy."^ 

When  the  dealings  of  parties  are  matters  of  contract,  custom*''  or  transac- 
tions with  other  parties''  cannot  usually  be  shown,  nor  is  proof  of  other  similar 
transactions  admissible,'*  unless  to  show  fraud'"  or  conspiracy;"  but  proof  of 
the  usual  course  of  business  is  sometimes  admitted.''' 

The  value  of  realty  may  be  proven  by  showing  prices  at  which  property  in 
the  vicinity  has  been  selling;"  but  proof  of  independent  sales  is  excluded,'"  and 


59.  See  V.  Wabash  R.  Co.,  123  Iowa,  443, 
99  N.  W.  106;  La  Porte  Carriage  Co.  v.  Sul- 
lender  [Ind.  App.]  71  N.  B.  922.  But  evi- 
dence of  a  subsequent  erection  of  a  guard 
was ,  admissible  to  show  that  a  machine  was 
of  such  a  character  that  It  could  be  guard- 
ed. Id.  Evidence  of  subsequent  changes 
when  a  railing  was  replaced  on  a  bridge  was 
held  admissible,  as  rebuttal,  when  defendant 
had  put  in  evidence  that  the  railing  had  been 
replaced  and  that  it  w^as  safe.  McDonald  v. 
Duluth    [Minn.]    100    N.    "W.    1102. 

00.  The  discharge  of  a  co-servant  the  day 
after  an  accident  was  inadmissible  to  show 
the  incompetency  of  the  servant  at  that 
time.  Winters  v.  Naughton,  91  App.  Div.  80, 
86  N.  T.  S.  439.  In  an  action  by  a  brake- 
man  for  injury  by  collision  with  a  tool- 
house,  evidence  that  after  the  accident  the 
toolhouse  was  moved  farther  from  the  track 
was  inadmissible.  Russell  v.  New  York,  etc.. 
R.  Co.,  96  App.  Div.  151,  89  N.  T.  S.  429. 
Evidence  that  a  ditch  had  been  braced  up 
after  a  wall  had  caved  In,  injuring  plaintiff, 
held  inadmissible.  Schermer  V.  McMahon 
[Mo.   App.]    82    S.   W.   535. 

61.  Changes  and  repairs  by  a  railroad 
company,  after  the  overflow  causing  the 
damages  sued  for,  held  admissible;  but  It 
is  said  that  evidence  of  subsequent  repairs 
is  held,  usually,  inadmissible  on  grounds  of 
public  policy.  In  such  damage  sbits,  because 
its  admission  would  tend  to  deter  the  mak- 
ing of  repairs  In  which  the  public  Is  In- 
terested. Chicago,  etc.,  R.  Co.  v.  Longbot- 
tom    [Tex.  Civ.  App.]    80  S.  W.   542. 

62.  Moss  Tie  Co.  v.  Huff,  32  Ind.  App.  466, 
70  N.  E.  86.  A  custom  In  a  shop  whereby 
workmen  signed  certain  rules  could  not  be 
shown  to  prove  plaintiff  signed  them,  and 
that  he  had  notice  of  them.  Qulnn  v.  Brook- 
lyn Heights  R.  Co.,  91  App.  Div.  489,  86  N. 
T.   S.   883. 

63.  That  defendant  had  made  a  partlculSir 
contract  with  a  third  person  does  not  tend 
to  show  he  made  a  similar  contract  with 
plaintiff.  Beakley  v.  Rainier  [Tex.  Civ. 
App.]  78  S.  W.  702,  In  action  on  contract, 
evidence  of  prices  paid  under  other  similar 
contracts,  irrelevant.  Nugent  v.  Armour 
Packing  Co.   [Mo.  App.]    81  S.  W.   506. 

64.  On  an  Issue  whether  a  landlord,  by 
his  agent,  had  waived  a  crop  lien,  evidence 
of  waivers  of  liens  on  other  crops  was  In- 
admissible. Wimp  V.  Early  [Mo.  App.]  78 
S.  W.  343.  In  an  action  for  goods  sold  and 
delivered,  evidence  that  defendant  had  been 
"short"  in  his  accounts  at  other  times  and 
with  other  persons  was  Inadmissible.  Fleck 
v.  Neerenberg,  85  N.  T.  S.  379.  On  an  is- 
sue of  breach  of  warranty  of  a  machine, 
evidence  that  witness  had  set  up  many  other 
machines  of  the  same  make  and  had  never 
had  complaints  made  was  inadmissible.   Hay- 


nle  V.  Piano  Mfg.  Co.  [Tex.  Civ.  App.]  82  S. 
W.  532.  Evidence  of  other  transactions  In- 
admissible to  prove  that  an  order  was  given 
as  security  only.  Held  v.  Caldwell-Baston 
Co.,    97  App.   Div.    301,   89  N.  T.   S.   954. 

Held  admissible:  Where  a  defense  tO'  a 
note  was  that  defendant  paid  plaintiff's  ex- 
penses on  a  European  trip,  evidence  that 
on  former  occasions  plaintiff  had  invited  de- 
fendant to  become  his  guest  and  paid  all  ex- 
penses was  admissible  to  show  plaintiff  was 
an  Invited  guest  on  the  European  trip.  Zane 
V.  De  Onatlvla,  139  Cal.  328,  73  P.  850. 

65.  Where  a  transaction  Is  assailed  as 
fraudulent,  evidence  of  other  and  contempo- 
raneous transactions  of  a  similar  fraudulent 
nature  Is  admissible  to  prove  the  fraudulent 
Intent.  Ettinger  v.  Weil,  94  App.  Div.  297, 
87  N.  T.  S.  1049. 

66.  In  a  civil  case  based  on  a  conspiracy 
to  defraud  plaintiff  and  steal  his  money, 
other  similar  transactions  of  the  alleged  con- 
spirators may  be  shown,  to  establish  a  com- 
mon enterprise  and  show  the  fraudulent  na- 
ture of  the  act.  Wright  v.  Stewart,  130  P. 
905. 

67.  The  usual  form  of  release  of  attach- 
ment could  be  shown  to  prove  the  signing 
of  such  a  release.  Hesser  v.  Rowley,  139 
Cal.  410,  73  P.  166.  A  course  of  dealing  by 
which  debts  evidenced  by  notes  were  char- 
ged as  Items  of  a  book  account  could  not 
be  shown  by  a  few  entries,  unexplained,  re- 
mote in  date  from  the  debts  In  Issue.  Free- 
hart  v.   Stanford   [Vt.]   58  A.   790. 

68.  City  of  New  Orleans  v.  Manfre,  111  La. 
927,  35  So.  981.  On  the  value  of  land,  evi- 
dence of  what  contiguous  land  sold  for,  the 
conditions  surrounding  the  land,  and  the 
added  value  by  locating  a  depot  on  a  por- 
tion of  It  Is  admissible.  Louisville,  etc.,  R. 
Co.  V.  Whlpps,  25  Ky.  L.  R.  2312,  80  S.  W. 
507.  Market  value  of  lands  In  the  vicinity 
may  be  shown  on  an  Issue  of  land  values, 
though  the  other  lands  are  not  identical  In 
location  and  quality  with  the  land  In  ques- 
tion. Dady  v.  Condit,  209  111.  488,  70  N.  E. 
1088.  Sales  of  land  In  vicinity  and  boom 
conditions  increasing  land  value,  may  be 
shown;  and  such  evidence,  though  rendered 
of  less  weight.  Is  not  made  Inadmissible  by 
a  showing  that  the  boom  collapsed,  and  sales 
were  not  In  fact  carried  out.  Id.  AH  opin- 
ion as  to  the  value  of  land  may  be  based 
on  recent  sales  of  similar  land  In  the  neigh- 
borhood, and  In  addition,  the  uses  and  capa- 
bilities of  the  property.  Its  situation,  pro- 
ductiveness, etc.  Illinois,  etc.,  R.  Co.  v. 
Humlston,  208  111.  100,  69  N.  B.  880.  A  show- 
ing that  other  lands  In  the  vicinity  were  of 
the  same  kind  and  quality  was  a  sufficient 
predicate  for  evidence  of  the  prices  at  which 
those  lands  had  been  sold.  Tennessee  Coal 
Iron    &    R.    Co.    v.    State    [Ala.]    37    So.    433.' 
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mere  offers  cannot  be  shownJ°  In  condemnation  proceedings,"  the  damages  to, 
or  the  value  of,  other  property  can  be  shown  only  when  conditions  are  shown  to  be 
similar.  On  issues  of  ownership,  the  acts  and  declarations  of  the  parties,  nature 
of  their  possession,  and  the  relationship  between  the  alleged  owner  and  party  in 
possession  have  been  held  admissible.''^ 

Proof  of  reputation  of  a  party  is  usually  excluded  in  civil  actions,^^  except  in 
certain  eases,  such  as  assault,  where  defendant's  disposition  may  be  shown;'* 
but  proof  of  character  or  reputation  has  been  held  admissible  on  an  issue  as  to 
the  degree  of  care  exercised  on  a  given  occasion,'^  or  as  to  the  value  of  services.'" 
Evidence  that  a  defendant  is  indemnified  against  loss  is  inadmissible  to  defeat  a 
recovery  or  diminish  a  claim.'''     If  evidence  is  relevant  and  material,  it  is  ad- 


Evidence  that  other  coal  land  in  the  vicin- 
ity had  been  leased  at  a  certain  royalty  per 
ton  o£  coal  held  inadmissible;  but  evidence 
that,  with  the  lease,  was  given  an  option  to 
buy  at  a  certain  price,  held  admissible.  Id. 
An  assessment  blanls,  proved  by  deputy  as- 
sessor, containing  valuation  of  a  number 
of  lots,  including  the  one  in  question,  in- 
admissible on  value  of  land  condemned. 
Wray  v.  Knoxville,  etc.,  R.  Co.  [Tenn.]  82  S. 
W.  471.  The  amount  for  which  land  sold 
at  execution  sale  is  incompetent  on  the  is- 
sue of  the  value  of  the  land,  if  the  surround- 
ing circumstances  show  the  price  was  too 
large.  Rickards  &  Co.  v.  Bemis  &  Co.  [Tex. 
Civ.    App.]    78    S.    W.    239. 

69.  Union  Pac.  R.  Co.  v.  Stanwood  [Neb.] 
98   N.  W.    656. 

70.  Sharp  v.  U.  S.,  191  U.  S.  341,  48  Law. 
Ed.  211.  Offers  to  buy  similar-  lands  inad- 
missible. Tennessee  Coal,  Iron  &  R.  Co.  v. 
•State    [Ala.]    37   So.    433. 

71.  See  Eminent  Domain,  1  Curr.  L.  1002. 
In  an  action  for  damages  to  a  lot  by 
grading  a  street,  the  value  of  other  abut- 
ting lots  similarly  affected  may  be  shown 
(City  of  Columbus  v.  McDaniel,  117  Ga.  823, 
45  S.  E.  59);  but  the  fact  that  the  owner  of 
the  lot  found  a  purchaser  for  it  after  the 
grading,  having  failed  before,  is  not  evi- 
dence on  the  issue  whether  the  lot  had  been 
damaged  or  benefited  (Id.).  In  condemnation 
proceedings,  the  value  of  water  powers  two 
miles  distant  from  the  one  to  be  condemned 
is  inadmissible  on  the  value  of  the  latter, 
without  a  showing  that  their  values  would 
be  equal.  City  of  Dallas  v.  Boise,  44  Or. 
302,  75  P.  208.  In  an  action  to  recover  dam- 
ages to  a  lot  caused  by  construction  of  a 
railroad,  the  value  of  a  lot  across  the  street 
was  inadmissible  on  the  amount  of  damages, 
the  lots  not  being  shown  to  be  substantially 
similar  in  the  particulars  affecting  value. 
Newbold  v.  International,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  78  S.  W.  1079.  On  the  issue  of 
damages  to  farm  land  by  the  crossing  of  a 
railway,  evidence  of  the  effect  on  the  value 
of  other  similar  farms  of  railroads  crossing 
them  in  a  similar  manner  was  properly  ex- 
cluded. Illinois,  etc.,  R.  Co.  v.  Freeman, 
210    111.    270,   71   N.   E.  444. 

72.  To  prove  ownership  of  land  in  a  hus- 
band, and  that  it  was  put  in  wife's  name  to 
defraud  creditors,  a  judgment  against  him, 
and  a  lease  signed  by  him  and  wife,  and  re- 
ceipts by  him,  were  admissible.  Burtiss  v. 
Lanyon  Zinc  Co.  [Kan.]  75  P.  1030;  Wright 
V.  Tanner  [Minn.]  99  N.  W.  422.  .  To  prove 
ownership,  evidence  that  a  party  and  his 
ancestors  always  claimed  land  as  against  the 


adverse  party  and  listed  and  paid  taxes 
thereon  is  admissible.  Walling  v.  Eggers, 
25  Ky.  L.  R.  1563,  78  S.  W.  428.  That  one 
did  not  return  land  for  taxes  tended  to  show 
he  did  not  claim  to  own  it.  Doe  ex  dem. 
Anniston  City  Land  Co.  v.  Edmondson  [Ala.] 
37  So.  424.  On  an  issue  as  to  who  was 
one  of  the  parties  to  a  boom  contract,  "where 
plaintiff  introduced  evidence  tending  to 
show  long  use  of  the  boom  by  defendants 
and  collection  by  them  of  money  for  its 
use  by  others,  defendant's  evidence  that 
sums  so  collected  were  accounted  for  to  an- 
other company  was  relevant.  Crane  &  Co.  v. 
Pry  [C.  C.  A.]  126  P.  278.  Where  several 
persons  used  steam  for  a  boiler,  the  under- 
standing of  one  of  them  as  to  owner- 
ship of  coal  used  could  be  shown.  Union 
Hosiery  Co.  v.  Hodgson,  72  N.  H.  427  57 
A.    384. 

73.  Evidence  as  to  the  former  history  of, 
and  charges  against,  a  party,  inadmissible. 
Donaldson  v.  Dobbs  [Tex.  Civ.  App.]  80  S.  W. 
1084.  In  an  action  for  illegal  sale  of  liquor 
to  minors,  evidence  that  one  was  and  had 
the  reputation  of  being  a  gambler  was  in- 
admissible. Poynor  v.  Holzgart  [Tex.  Civ. 
App.]    79   S.    W.    829. 

74.  In  an  action  for  assault,  the  defense 
being  that  it  was  only  a  friendly  scuffle,  evi- 
dence of  a  subsequent  act  was  admissible  as 
tending  to  show  defendant's  disposition. 
Lee  V.   Longwell   [Mich.]    99  N.  W.  379. 

75.  Where  an  engineer  and  firenian  were 
both  killed  by  the  explosion  of  a  boiler,  evi- 
dence, in  an  action  for  wrongful  death  of 
the  engineer,  that  he  had  the  reputation  of 
being  a  careful  and  competent  engineer  and 
sober  man,  was  admissible,  tending  to  show 
t6at  he  exercised  ordinary  care  on  the  occa- 
sion under  investigation.  Illinois  Cent.  R. 
Co.  V.  Prickett,   210  111.  140,   71   N.   B.    435. 

76.  In  an  action  for  the  value  of  services 
of  a  son,  permanently  injured,  evidence  that 
he  was  sober,  obedient,  industrious,  and  eco- 
nomical, and  did  not  drink  intoxicants  or  use 
tobacco  was  admissible;  but  not  of  his  good 
morals.  Cameron  Mill  &  Elevator  Co.  v.  An- 
derson   [Tex.    Civ.    App.]    78    S.    W.    971. 

77.  Blumberg  v.  Marks,  87  N.  T.  S.  514. 
Evidence  of  mortuary  benefits  accruing  from 
a  collateral  source,  wholly  independent  of  de- 
fendant, is  inadmissible,  on  the  amount  of 
plaintiff's  claim,  in  an  action  for  wrongful 
death.  Insurance  from  policies  on  husband's 
life.  Illinois  Cent.  R.  Co.  v.  Prickett,  210 
111.  140,  71  N.  E.  435.  But  evidence  that  a 
constable  was  indemnified  to  make  a  levy 
and  sale  was  admissible  In  an  action  against 
him,   to   show  notice   of  a  lien  on  the  prop- 
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missible,  though  its  admission  incidentally  lets  in  other  irrelevant  matter.'"  The 
materiality  of  evidence  is  a  question  solely  for  the  court.^° 

§  3.  Competency  or  kind  of  evidence  in  general.^" — ^Evidence  offered  by 
one  party,  having  been  admitted  over  objection,  similar  evidence  by  the  other 
party  is  admissible  in  rebuttal.'^  Telephone  conversations  are  admissible  if  the 
parties  talking  are  identified.*' 

§  4.  Best  and  secondary  evidenced' — What  is  the  best  evidence  in  particular 
instances  depends  upon  the  nature  of  the  case.'*  Until  their  nonproduction  is 
in  some  way  accounted  for,  original  written  documents*"  and  records'*  are  the 


erty   sold.      Burton   v.   Dangerfield    [Ala.]    87 
So.    350. 

78.  In  showing  a  condition  of  a  substruc- 
ture for  a  derrick,  the  fact  that  repairs 
were  being  made,  after  an  accident,  was  in- 
cidentally disclosed.  Dyas  v.  Southern  Pac. 
Co.,  140  Cal.  296,  73  P.  972. 

79.  Niokey  v.  Zenker,  31  Ind.  App.  88,  67 
N.   E.   277. 

80.  Includes  only  a  few  miscellaneous  de- 
cisions as  to  competency  not  covered  by  the 
general  rules  treated  in  following  sections. 
See   1   Curr.   L.   1142. 

81.  Farmers'  High  Line  Canal  &  Reser- 
voir Co.  V.  White  [Colo.]  75  P.  415.  One 
who  has  been  permitted  to  go  behind  a  land 
patent  and  introduce  parol  evidence  of  the 
location  of  a  mining  claim  cannot  complain 
of  oral  evidence  In  rebuttal,  showing  the 
senior  location  of  another  mine.  Jefferson 
MIn.  Co.  v.  Anchorla-Leland  Min.  &  Mill.  Co. 
[Colo.]  75  P.  1070.  Plaintiffs  having  In- 
troduced certain  by-laws  over  objection,  and 
claiming  they  were  not  legally  adopted,  de- 
fendants had  the  right  to  Introduce  the  oth- 
ers. McConnell  v.  Combination  Min.  &  Mill. 
Co.  [Mont.]  76  P.  194.  Where  a  lease  was  ad- 
mitted in  an  action  for  conversion  as  an 
admission  of  ownership,  rebuttal  evidence  to 
explain  why  the  lease  was  made  should  have 
been  admitted.  Eldrldge  v.  Hoefer  [Or.]  77 
P.  874.  When  a  return  to  a  writ  of  exe- 
cution Is  competent  evidence,  the  clerk's 
docket  is  competent  to  prove  Issuance  of 
the  writ.  Shoup  v.  Marks  [C.  C.  A.]  128  F. 
32.  A  portion  of  a  conversation  being  ad- 
mitted, the  remainder  is  admissible.  Aetna 
Ins.  Co.  V.  Eastman  [Tex.  Civ.  App.]  80  S. 
W.  255.  A  physician  having  referred  to  med- 
ical authorities  in  his  direct  examination,  a 
question  regarding  those  authorities  was 
proper  in  cross-examination.  Cronk  v.  Wa- 
bash R.  Co.,  123  Iowa,  349,  98  N.  W.  884. 
Where  part  of  a  correspondence  is  put  In 
evidence,  the  other  party  may  Introduce 
the  entire  correspondence  relating  to  the 
same  subject.  Gosnell  v.  Webster  [Neb.]  97 
N.  W.  1060.  Where  letters  constituting  part 
of  a  correspondence  are  Introduced,  the  oth- 
er party  is  entitled  to  introduce  the  entire 
correspondence  relative  to  the  Issue.  Bued- 
ingen  Mfg.  Co.  v.  Royal  Trust  Co.,  90  App. 
Div.  267,  85  N.  T.  S.  621.  Part  of  a  doctor's 
letter  relating  to  an  injury  having  been  In- 
troduced, the  entire  letter  was  admissible. 
Missouri,  etc.,  R.  Co.  v.  Crlswell  [Tex.  Civ. 
App.]  78  S.  W.  388.  Where  defendant  gave 
evidence  showing  that  a  railing  on  a  bridge 
had  been  replaced  after  an  accident,  and 
that  it  was  safe,  plaintiff  could,  in  rebut- 
tal, show  that  changes  had  been  made  when 
the'  railing  was  replaoe'd;  though  generally 
evidence  of  subsequent  repairs  is  inadmis- 
sible to  show  negligence.     McDonald  v.  Du- 
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luth   [Minn.]   100  N.  W.   1102. 

83.  Where  a  witness  testlfles  positively 
that  a  telephone  conversation  was  with  de- 
fendant and  there  was  no  cross-examination 
as  to  witness'  means  of  identifying  defend- 
ant, the  submission  to  the  jury  of  evidence 
of  the  conversation  was  proper.  LllUe  v. 
State  [Neb.]  100  N.  W.  316.  When  plain- 
tiff testified  that  a  certain  telephone  con- 
versation was  with  defendant,  what  plain- 
tiff said  could  be  proven  by  a  witness  pres- 
ent in  the  room,  though  witness  did  not 
know  with  whom  plaintiff  was  talking  at  the 
time.  McCarthy  v.  Peach  [Mass.]  70  N.  E. 
1029. 

83.  See  1  Curr.  L.  1142. 

84.  ninstratlons  I  Proof  of  a  custom  la 
not  the  best  evidence  if  it  is  practicable  to 
call  all  those  affected  by  It.  McGarrlty  v. 
New  York,  etc.,  R.  Co.  [R.  I.]  55  A,  718.  A 
family  record  of  a  birth  Is  not  the  best  evi- 
dence when  the  one  who  made  it  Is  living 
and  competent  to  testify.  Loose  v.  State 
[Wis.]  97  N.  W.  526.  A  mechanic's  lien  state- 
ment Is  not  evidence  of  the  contract  on  which 
the  lien  claim  Is  based.  Jose  v.  Hoyt  [Mo. 
App.]  81  S.  W.  468.  Original  lien  statement 
is  best  evidence  of  fact  of  making  and  filing 
such  a  statement.  Wheelock  v.  Hull  [Iowa] 
100  N.  W.  863.  Ownership  of  a  boat  may  be 
shown  by  parol;  a  bill  of  sale  Is  not  nec- 
essary. Leon  v.  Kerrison  [Fla.]  36  So.  173. 
The  constable's  return  on  garnishment  sum- 
mons, and  not  his  Indorsement  thereof  on 
a  writ  of  execution.  Is  the  original  evi- 
dence of  the  service  of  the  summons.  Cooper 
V.  Soyoo  [Mo.  App.]  79  S.  W.  751.  A  book 
containing  rules  governing  conduct  of  work- 
men, prepared  since  the  accident  on  which 
suit  was  based,  inadmissible  to  prove  rules 
contained  in  a  book  alleged  to  have  been 
lost.  Qulnn  v.  Brooklyn  Heights  R.  Co.,  91 
App.  Dlv.  489,  86  N.  T.  S.  883.  Extraneous 
evidence  Inadmissible  to  show  whether  a 
paper  was  printed,  written  or  typewritten, 
as  the  paper  Itself  was  the  best  evidence  on 
the  point.  Rose  v.  Harllee  [S.  C]  48  S.  B. 
541.  The  statement  of  a  witness  that  a 
schedule  of  rates  was  on  file  with  the  in- 
terstate commerce  commission  Is  not  the 
best  evidence  of  the  fact.  Summers  v.  Wa- 
bash R.  Co.  [Mo.  App.]  79  S.  W.  481.  When 
a  copy  of  a  letter  and  not  the  original  was 
the  subject  of  a  conversation  between  de- 
fendant and  plaintiff's  agent,  the  copy  was 
properly  admitted.  Slmonds  v.  Cash  [Mich.] 
99  N.  W.  754.  Assessment  books  are  the  best 
evidence  of  whether  a  person  returned  cer- 
tain property  for  taxation,  since  the  tax  lists 
from  which  the  books  are  made  up  are  not 
required  by  law  to  be  kept.  Doe  ex  dem. 
Anniston  City  Land  Co.  v.  Edmondson  [Ala.] 
37  So.  424. 
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best  evidence  of  tlieir  contents;  but  since  only  the  best  evidence  available  is  re- 
quired to  be  produced,  secondary  evidence  is  admissible  when  a  proper  predicate 
has  been  laid  therefoT  by  showing  loss  or  destruction  of  the  original,"  and  that  dili- 


85.  Letters.  Post  v.  Leland,  184  Mass. 
601,  69  N.  B.  361.  Insurance  policy.  "Wall- 
er V.  Cockfleld,  111  La.  595,  35  So.  .778; 
Tilley  v.  Cox,  119  Ga.  867,  47  S.  E.  219.  Al- 
leged printed  copy  of  a  private  contract  not 
competent.  Chicago,  W.  &  V.  Coal  Co.  v. 
Moran,  210  111.  9,  71  N.  E.  38.  Secondary 
evidehce  of  a  written  contract  inadmis- 
sible. Commonwealth  v.  Parlln  &  Orendoril 
Co.  [Ky.]  80  S.  W.  791.  Oral  and  document- 
ary evidence  of  the  contents  of  a  note  and 
the  character  in  which  parties  signed,  inad- 
missible. Merrill  v.  Timbrell,  123  Iowa,  375, 
98  N.  W.  879.  Secondary  evidence  of  writ 
of  execution  excluded.  Stephens  v.  Head,  138 
Ala.  455,  35  So.  565.  Where  an  agent  acted 
under  a  written  commission,  testimony  that 
her  contract  was  on  a  blank  like  one  shown 
her  was  incompetent.  Getchell  &  M.  Lumber 
&  Mfg.  Co.  V.  Peterson  [Iowa]  100  N.  "W. 
550.  Copies  of  a  telegram,  furnished  by 
agents  at  sending'  and  receiving  stations,  in- 
admissible. "Western  Union  Tel.  Co.  v.  Kapp 
[Tex.  Civ.  App.]  80  S.  "W.  840.  Secondary 
evidence  of  the  contents  of  a  telegram,  re- 
ceived at  its  destination,  Inadmissible  with- 
out proof  of  its  authenticity  and  loss  of  the 
original.  Teiser  v.  Cathers  [Neb.]  97  N. 
"W.  840.  Secondary  evidence  as  to  how  a 
person  voted  inadmissible  in  absence  of 
showing  that  ballot  voted  by  him  could  not 
be  identified.  Lane  v.  Bailey  [Mont.]  75  P. 
191.  A  copy  of  a  letter  written  by  witness 
to  defendant  is  inadmissible  without  proof 
of  loss  of  the  original,  though  witness  has 
used  the  copy  to  refresh  his  memory  in  testi- 
fying. New  England  Mortg.  Security  Co.  v. 
Anderson  [Ga.]  48  S.  B.  396.  Testimony  re- 
garding an  order  sent  by  letter  was  improp- 
erly admitted  when  the  letter  was  not  pro- 
duced or  accounted  for.  Hart  v.  Godkin 
["Wis.]  100  N.  "W.  1057.  Press  copies  of  way- 
bills held  inadmissible  in  action  between 
third  parties,  when  originals  were  not  ac- 
counted for,  and  the  person  who  Issued  the 
waybills  and  made  the  copies  was  not  shown 
to  be  dead.  Haas  v.  Chubb,  67  Kan.  787,  74 
P.    230. 

8«.  County  assessor's  books.  Hicks  v. 
Pogue  [Tex.  Civ.  App.]  76  S.  "W.  786.  As- 
sessment rolls  best  evidence  of  increase  in 
valuation.  Carlisle  v.  Chehalis  County,  32 
"Wash.  284,  73  P.  349.  Record  required  by- 
law to  be  kept  by  distillers.  Brown  v.  Har- 
kins  [C.  C.  A.]  131  P.  63.  Proof  of  a  judg- 
ment must  be  by  the  record  of  the  court  in 
which  it  was  rendered,  or  a  duly  authenti- 
cated copy  of  such  record.  Northrop  v. 
Chase,  76  Conn.  146,  56  A.  518.  Record  of 
court  best  evidence  of  a  judgment  (Nelson 
V.  Brisbin  [Neb.]  98  N.  W.  1057),  or  order 
(Cummings  v.  Brown  [Mo.]  81  S.  "W.  158). 
Record  of  proceedings  In  bankruptcy  court 
is  best  evidence  of  appointment  of  receivers 
and  reasons  therefor.  Blue  Mountain  Iron 
&  Steel  Co.  V.  Portner  [C.  C.  A.]  131  F.  57. 
A  judgment  creditor  cannot  prove  his  claim 
by  a  transcript  of  the  docket  of  the  judg- 
ment; the  judgment  roll  is  necessary.  Lauby 
V  Gill,  42  Misc.  334,  86  N.  T.  S.  718.  Orig- 
inal deedbooks  in  clerk  of  court's  office  were 
admissible,  in  place  of  certified  copies.  Da- 
vis  V.   Clinton,    25   Ky.  L.   R.   2021,   79   S.   W. 


259.  Matters  of  which  a  record  Is  required 
by  law  to  be  kept  by  a  board  of  health  can- 
not be  established  by  parol,  in  the  absence 
of  a  showing  of  the  loss  or  destruction  of  the 
record.  Cooke  v.  Custer  County  Com'rs,  13 
Okl.  11,  73  P.  270.  The  record  of  school 
board  meetings  being  the  best  evidence  of 
its  acts,  the  unsworn  statement  out  of  court 
of  one  of  its  members  was  incompetent  to 
prove  a  contract  awarded  by  the  board,  ab- 
sence of  the  record  not  being  explained. 
Mendel  v.  School  Dist.  No.  6  of  "Wauwatosa 
["Wis.]  98  N.  "W.  932.  "When  a  train  dis- 
patcher testified  that  he  could  not  tell  the 
number  of  cars  ordered  at  different  points 
without  reference  to  his  records,  and  the 
records  were  available,  his  testimony  was 
properly  excluded.  Texas  &  P.  R.  Co.  v. 
Smith  [Tex.  Civ.  App.]  79  S.  "W.  614.  A  copy 
of  the  journal  of  the  general  assembly,  as 
filed  with  the  secretary  of  state,  is  not  evi- 
dence for  any  purpose.  Town  of  Wilson  v. 
Markley,   133  N.   C.  616,   45  S.  B.   1023. 

87.  If  the  original  of  an  instrument  is 
lost,  a  copy  is  admissible  in  evidence,  not 
because  it  imports  the  agreement,  but  to 
make  proof  of  an  original  which  did.  Wright 
v.  Michigan  Cent.  R.  Co.  [C.  C.  A.]  130  P. 
843.  Release  lost.  Conant  v.  Jones  [Ga.] 
48  S.  B.  234.  Copy  of  memorandum  of  chat- 
tels sold.  Brunnemer  v.  Cook,  89  App.  Div. 
406,  85  N.  Y.  S.  954.  Parol  evidence  of  con- 
tents of  lost  letters.  First  Nat.  Bank  v. 
Wright  [Mo.  App.]  78  S.  W.  686.  Secondary 
evidence  to  show  contents  of  a  paper  show- 
ing financial  condition  of  a  company.  Drake 
V.  Holbrook,  25  Ky.  L.  R.  1489,  78  S.  W.  158. 
Report  of  commissioners  to  partition  estate. 
Johnson  v.  Franklin  [Tex.  Civ.  App.]  76  S. 
W.  611.  Under  the  statute,  affidavits  of  the 
destruction  of  deeds  and  records  admit 
copies  of  abstracts  to  show  chain  of  title. 
Glos  V.  Patterson,  209  111.  448,  70  N.  B.  911. 
After  showing  the  loss  of  the  original  judg- 
ment and  papers  in  a  cause,  a  copy,  testified 
to  as  a  true  one,  is  admissible.  Houston,  etc., 
R.  Co.  V.  De  Berry  [Tex.  Civ.  App.]  78  S.  W. 
736.  In  an  action  on  a  judgment  of  a  jus- 
tice of  the  peace,  the  docket  of  the  justice 
being  lost,  a  certified  copy  of  the  judgment 
roll  was  admissible.  Wise  v.  Keer  Thread 
Co.  [Miss.]  36  So.  244.  Existence,  genuine- 
ness and  contents  of  lost  deed  proved  by 
certified  copy  of  the  record,  deed  having 
been  properly  and  legally  probated  for  rec- 
ord. Bentley  v.  McCall,  119  Ga.  530,  46  S. 
B.  645.  A  copy  properly  certified  as  a  "copy 
of  the  original  copy"  Is  admissible  to  the 
same  extent  as  a  copy  of  the  original.  Mc- 
Lanahan  v.  Blackwell,  119  Ga.  64,  45  S.  B. 
785.  A  certificate  of  entry  having  been  lost, 
a  certified  copy  of  the  record  was  the  best 
evidence,  and  parol  testimony  of  its  con- 
tents "was  inadmissible.  Martin  v.  Brand 
[Mo.]  81  S.  W.  443.  Where  memoranda  of 
sales,  after  being  copied  into  a  book,  were 
destroyed,  the  book  entries  were  compe- 
tent as  secondary  evidence.  Rathborne  v. 
Hatch,  90  App.  Div.  151,  85  N.  T.  S.  768.  A 
written  contract  with  a  corporation  having 
been  lost,  secondary  evidence  of  its  con- 
tents was  admissible  without  the  produc- 
tion  of  the   minutes   showing  acceptance   of 
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gent  but  fruitless  search  has  been  made  for  it,'^  or  that  it  is  in  the  possession  of 
the  adverse  party/"  who  has  failed  to  produce  it  after  notice  to  do  so.""  The 
question  of  the  sufBciency  of  preliminary  proof  to  admit  secondary  evidence  rests 
largely  in  the  discretion  of  the  court."^  A  document,  claimed  to  have  been  lost, 
must  be  shown  to  have  been  in  existence  before  secondary  evidence  is  admissible."^ 


the  contract  by  the  corporation.  Ellison  v. 
Dunlap,  25  Ky.  L,.  R.  1495,  78  S.  W.  155. 
When  an  order  for  the  sale  of  realty  by  an 
administrator  stated  that  all  the  require- 
ments of  law  had  been  complied  with,  parol 
evidence  was  admissible  to  show  the  filing 
of  a  schedule  of  debts,  that  It  had  been  lost, 
and  of  its  contents.  Rhodus  v.  HefEernan 
[Fla.]  36  So.  572.  Contents  of  a  lost  or  de- 
stroyed written  order  vacating  a  highway 
may  be  shown  by  p^rol  evidence  of  the  mem- 
bers of  the  town  biard  of  supervisors  which 
passed  it.  Schroeder  v.  Kllpp  [Wis.]  97  N. 
W.  909.  Where  an  inventory  of  insured  goods 
was  destroyed  with  the  goods,  by  fire,  parol 
evidence  of  the  amount  and  value  of  the 
stock  was  admissible.  Hanna  &  Co.  v.  Orient 
Ins.  Co.   [Mo.  App.]    82   S.  W.  1115. 

88.  Letter.  Kelley,  Maus  &  Co.  v.  La 
Crosse  Carriage  Co.  [Wis.]  97  N.  W.  674. 
Note.  Randolph  v.  Hudson,  12  Okl.  516,  74 
P.    946. 

89.  Receipt  of  a  letter  having  been  shown, 
a  copy  is  competent  evidence  for  the  sender. 
Dick  V.  Zimmerman,  207  111.  636,  69  N.  E. 
754;  Supreme  Council  A.  L.  H.  v.  Champe 
[C.  C.  A.]  127  P.  541.  Letterpress  copy  of 
letter  Inadmissible  without  notice  to  ad- 
dressee to  produce  It,  or  other  predicate 
laid  for  Its  introduction.  King  v.  Cisco  Com- 
press Co.  [Tex.  Civ.  App.]  81  S.  W.  114. 
Where  there  is  no  reason  to  suppose  a  let- 
ter is  in  plaintiff's  possession.  It  having  been 
sent  to  and  received  by  defendant,  second- 
ary evidence  is  admissible,  its  loss  being 
shown,  without  notice  to  plaintlfE  to  pro- 
duce it.  Kelley,  Maus  &  Co.  v.  La  Crosse 
Carriage  Co.   [Wis.]   97  N.  W.  674. 

90.  Aaron  v.  Southern  Ry.  [S.  C]  46  S.  B. 
556.  A  predicate  for  the  admission  of  cop- 
ies of  proofs  of  loss  must  be  laid  by  show- 
ing notice  to  the  insurer  to  produce  the  orig- 
inal. Underwriters'  Fire  Ass'n  v.  Henry 
[Tex.  Civ.  App.]  79  S.  W.  1072;  Hartford  Fire 
Ins.  Co.  V.  Enoch  [Ark.]  77  S.  W.  899.  Sec- 
ondary evidence  Inadmissible  to  show  an  al- 
leged assignment  of  a  lease,  without  a  show- 
ing that  the  Instrument  was  ever  In  defend- 
ant's possession  or  that  notice  to  produce 
the  document  had  been  served.  Landt  v.  Mc- 
CuUough,  206  111.  214,  69  N.  E.  107.  Where 
plaintiff  would  not  be  expected  to  have  a 
certain  lease  in  his  possession,  secondary 
evidence  of  its  contents  was  admissible  with- 
out notice  to  him  to  produce  It.  Cooley  v. 
Collins   [Mass.]   71  N.  E.  979. 

91.  It  is  for  the  court  to  determine  wheth- 
er. In  a  given  case,  secondary  evidence  should 
be  admitted.  Cooley  v.  Collins  [Mass.]  71  N. 
E.   979. 

Proof  of  lo«»:  Loss  of  Instrument  must 
be  shown  by  best  obtainable  evidence.  Liles 
V.  Liles  [Mo.]  81  S.  W.  1101.  Proof  of  loss, 
without  proof  of  diligent  search,  insuffi- 
cient. Avery  v.  Stewart,  134  N.  C.  287,  46 
S.  E.  519.  Showing  of  loss  and  search  for 
written  assignment  held   sufficient.     Everett 


v.  Hart  [Colo.  App.]  77  P.  254.  Sufficiency  of 
evidence  of  loss  or  destruction  of  a  deed  so 
as  to  admit  a  certified  copy  from  the  regis- 
try of  it,  when  the  deed  is  not  between  par- 
ties litigant.  Cox  v.  McDonald,  118  Ga.  414, 
45  S.  B.  401.  Mere  statement  that  book  is 
lost  insufficient  to  show  that  there  are  not 
other  books  that  constitute  the  best  evi- 
dence of  the  fact  In  issue.  Galbraith  v. 
Starks,  25  Ky.  L.  R.  20ff0,  79  S.  W.  1191.  In 
the  case  of  writings  not  likely  and  not  in- 
tended to  be  preserved,  slight  evidence  of 
loss  is  sufficient  to  lay  a  foundation  for 
the  admission  of  secondary  proof.  Tags  on 
ties  with  printed  and  written  matter  there- 
on. Atchison,  etc.,  R.  Co.  v.  Palmore  [Kan.] 
75  P.  509.  Secondary  evidence  of  the  con- 
tents of  railway  tickets  was  admissible  after 
a  showing  that  they  had  been  turned  over 
to  the  superintendent  of  another  road,  that 
its  accounting  department  could  not  find 
them,  and  that  they  were  probably  lost. 
Chiles  v.  Southern  R.  Co.  [S.  C]  48  S.  B. 
252.  An  affidavit  of  a  party  that  a  certain 
deed,  not  between  the  parties  litigant,  was 
not  in  affiant's  possession,  power  or  custody, 
and  that  afHant  believed  it  had  been  lost  or 
destroyed,  was  insufficient  to  admit  a  certi- 
fied copy  of  the  record  of  it.  Cox  v.  McDon- 
ald, 118  Ga.  414,  45  S.  E.  401. 

Sufficiency  of  search:  Secondary  evidence 
to  prove  the  contents  of  written  contracts, 
alleged  to  be  lost,  will  be  admitted  only  on 
a  showing  that  reasonable  diligence  has  been 
exercised  in  an  effort  to  find  the  lost  pa- 
pers, or  to  find  a  missing  person  to  whose 
custody  the  missing  papers  have  been  traced 
(Koehler  v.  Schilling  [N.  J.  Law]  57  A.  154), 
together  with  the  fact  that  a  bona  fide  and 
diligent  search  has  been  unsuccessfully  made 
in  the  place  where  it  Is  most  likely  to  be 
found  (Brown  v.  Harkins  [C.  C.  A.]  131  F. 
63;  Prussing  v.  Jackson,  208  111.  85,  69  N. 
B.  771).  In  libel  suit,  secondary  evidence 
of  a  letter  was  inadmissible,  there  being  no 
proof  of  effort  to  produce  the  reporter  who 
last  had  the  letter..  Prussing  v.  Jackson, 
208  111.  85,  69  N.  E.  771.  Secondary  evidence 
is  inadmissible  to  prove  a  deed  when 
the  subscribing  witnesses  live  in  the  state, 
though  not  in  the  county,  and  no  ef- 
fort has  been  made  to  obtain  their  testi- 
mony except  a  telegram,  after  objection  to 
secondary  proof.  Johnson  v.  Franklin  [Tex. 
Civ.  App.]  76  S.  W.  611.  A  showing  that 
search  for  a  lost  deed  had  been  made  in 
the  place  where  it  was  last  seen  and  in- 
quiry made  of  the  only  other  person  hav- 
ing access  to  it  is  sufficient  to  admit  sec- 
ondary proof  of  Its  contents.  Kenniff  v. 
Caulfleld,  140  Cal.  34,  73  P.  803.  Held,  rea- 
sonable efforts  had  been  made  to  produce 
original  letters,  and  letterpress  copies  had  ■ 
been  sufficiently  identified  to  admit  the  lat- 
ter In  evidence.  Nelson  Mfg.  Co.  v.  Shreve 
[Mo.  App.]   79  S.  W.  488. 

An   admission   that  a,  letter   contained   the 
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In  the  case  of  duplicates,  each  is  original  evidence,  and  the  loss  of  one  need  not 
be  shown,  to  render  the  other  admissible.'^  A  written  contract  relating  to  a 
merely  collateral  issue  need  not  be  produced;  oral  evidence  of  its  contents  is  suffi- 
cient."* Statutes  often  provide  for  the  admission  of  secondary  evidence  in  specified 
instances."' 

§  5.  Parol  evidence  to  explain  or  vary  writings.^^ — When  a  written  con- 
tract imports  on  its  face  to  be  a  complete  expression  of  the  whole  agreement,  it 
is  presumed  that  the  parties  have  introduced  into  it  every  material  item  and 
term,"'  and  that  all  prior  negotiations"'  and  contemporaneous  agreements'"  have 
been  merged  thereia;  hence  the  well  settled  rule  that  evidence  of  prior  or  con- 
temporaneous oral  agreements  is  inadmissible  to  vary  or  contradict  the  terms  of 
a  valid  written  instrument.^    But  if  the  contract  is  incomplete^  or  ambiguous  or 


facts  as  published  In  an  alleged  libelous 
article  Is  not  sufficient  to  let  in  secondary 
evidence  of  the  contents  of  the  letter.  Prus- 
sing  V.  Jackson,   208  111.   85,  69  N.  E.   771. 

92.  Rice  V.  Bamberg  [S.  C]  46  S.  B.  1009. 
Proof  of  existence  of  a  letter  held  sufficient 
to  admit  proof  of  its  loss  and  of  Its  contents 
by  parol.  State  v.  Leasia  [Or.]  78  P.  328. 
An  unauthenticated  copy  of  a  deed  by  the 
alleged  grantor's  son,  who  did  not  know 
grantor's' handwriting,  without  proof  of  the 
execution  and  genuineness  of  the  alleged 
original,  was  inadmissible.  Carter  v.  Wood 
[Va.]    48    S.    B.    553. 

93.  Wright  v.  Michigan  Cent.  K.  Co.  [C. 
C.  A.]  130  F.  843.  A  certified  copy  of  a 
railroad  lease,  a  duplicate  of  which  was  re- 
quired to  be  kept  on  file  in  the  executive  de- 
partment, was  primary  evidence.  Branan  v. 
Nashville,  etc.,  B.  Co.,  119  Ga.  738,  46  S. 
E.  882.  Duplicate  original  of  bankruptcy 
schedule,  prepared  under  bankruptcy  act 
(Fales  &  Jenks  Mach.  Co.  v.  Browning  [S. 
C]  46  S.  E.  545),  and  a  certified  copy  of  bank- 
ruptcy  record,    are   original    evidence   under 

.  bankruptcy  law  (Id.).,  Certified  copies  of 
papers  in  bankruptcy  proceedings  are  admis- 
sible, whether  certified  by  the  clerk  of  the 
court  or  the  referee  in  bankruptcy.  Mc- 
Lanahan  v.  Blackwell,  119  Ga.  64,  45  S.  E. 
785. 

94.  Morgan  v.  Garretson-Greason  Lumber 
Co.  [Mo.  App.]  79  S.  W.  997. 

95.  A  statute  permitting  copies  of  cer- 
tain specified  papers  and  records  to  be  used 
as  evidence  does  not  apply  to  private  con- 
tracts. Chicago,  W.  &  V.  Coal  Co.  v.  Moran, 
210  111.  9,  71  N.  E.  38.  Eule  42  of  the  su- 
perior courts  of  Georgia,  permitting  the  reg- 
istry copy  of  a  deed  to  be  introduced  on 
the  oath  of  a  party  that  the  original  has 
been  lost  or  destroyed,  etc.,  applies  only  to 
deeds  between  parties  litigant.  Cox  v.  Mc- 
Donald, 118  Ga.  414,  45  S.  B.  401.  A  stat- 
ute authorizing  acts  and  proceedings  of  cor- 
porations to  be  proved  by  sworn  copy  does 
not  authorize  proving  the  contents  of  the  cor- 
poration's books  of  account  by  affidavit  of 
the  secretary.  Coppes  v.  Union  Nat.  Sav. 
Loan  Ass'n  [Ind.  App.]  69  N.  B.  702.  See 
post.  Documentary  Evidence,  §  7C. 

96.  See  1  Curr.  L.   1144. 

97.  Union  Selling  Co.  v.  Jones  [0.  C.  A.] 
128  F.  672;  Holcombe  v.  Cable  Co.,  119  Ga. 
466,  46  S.  E.  ,671.  Verdict  cannot  be  based 
on  'understanding  not  expressed  In  written 
contract.  Courier-Journal  v.  Howard,  119 
Ga     378     46    S.    B.    440.     "In   the   absence    of 


fraud  or  mistake,  a  complete  written  con- 
tract Is  a  merger  of  all  antecedent  or  simul- 
taneous agreements  between  the  parties,  and 
affords  conclusive  evidence  of  knowledge  and 
assent  on  the  part  of  the  parties  to  its  con- 
tents, terms  and  conditions."  Harrington  v. 
Brockman  Commission  Co.  [Mo.  App.]  81 
S.    W.    629. 

98.  Arnold  v.  Malsby  [Ga.]  48  S.  E.  132; 
Ellis  v.  Conrad  Seipp  Brewing  Co.,  207  111. 
291,  69  N.  E.  808:  Telluride  Power  Transmis- 
sion Co.  V.  Crane  Co.,  208  111.  218,  70  N.  E. 
319;  Osgood  V.  Skinner,  211  111.  229,  71  N.  E. 
869;  Singer  Mfg.  Co.  v.  Witt  [Ky.]  80  S. 
W.  1124.  Civ.  Code,  §  2186.  Largey  v.  Leg- 
gat  [Mont.]  75  P.  950;  Abramson-Bngesser 
Co.  V.  McCafferty,  86  N.  T.  S.  185;  Toledo  Pa- 
per Box  Co.  V.  American  Roll  Wrapping  Pa- 
per Co.,  4  Ohio  C.  C.  (N.  S.)  17;  Hatfield 
V.  Thomas  Iron  Co.,  208  Pa.  478,  57  A.  950; 
Vito  V.  Birkel  [Pa.]  58  A.  127;  Kenney  v. 
Foster  &  Bros.  Co.  [R.  I.]  56  A.  680;  McCall 
Co.  V.  Jennings,  26  Utah,  459,  73  P.,  639; 
Hindle  v.  Holcomb,  34  Wash.  336,  75  P.  873; 
Coman  v.  Wunderlioh  [Wis.]  99  N.  W.  612; 
Vogt  v.  Shienebeck   [Wis.]  100  N.  W.  820. 

99.  Piano  Mfg.  Co.  v.  Eich  [Iowa]  97  N. 
W.  1106;  Oppenheimer  v.  Kruckman,  84  N. 
T.  S.  129.  Contemporaneous  oral  waiver  ol 
forfeiture  clause  in  fire  insurance  policy. 
Maupin  V.  Scottish  Union  &  Nat.  Ins.  Co.,  53 
W.  Va.  557,  45  S.  B.  1003.  Contemporaneous 
verbal  statements,  agreements  and  under- 
standings cannot  be  shown  to  establish  as- 
sent to  additional  insurance,  prohibited  by 
the  terms  of  the  policy.  Calmenson  v.  Equi- 
table Mut.  Fire  Ins.  Co.  [Minn.]  100  N.  W. 
88.  The  terms  of  written  lease  cannot  be 
contradicted  by  proving  an  oral  contempo- 
raneous agreement  by  the  lessor  to  make  cer- 
tain repairs.  Hallenbeok  v.  Chapman  [N.  J. 
Law]    58    A.    1096. 

Contemporaneous  -written  agreements  are 
admissible,  though  they  vary  the  writing  in 
question,  when  all  the  writings  »re  to  be 
construed  as  one  contract.  Cobb  v.  Doggett, 
142  Cal.  142,  75  P.  785;  Gould  v.  Magnolia 
Metal   Co.,    207    111.    172,    69    N.    B.    896. 

1.  Gill  V.  General  Blec.  Co.  [C.  C.  A.]  129 
P.  349:  Burlee  Dry  Dock  Co.  v.  Besse  [C.  C. 
A.]  130  P.  444;  Prouty  v.  Adams,  141  Cal. 
304,  74  P.  845;  American  Harrow  Co.  v.  Dol- 
vln,  119  Ga.  186,  45  S.  B.  983;  Thomas  v.  Bag- 
ley  &  Co.,  119  Ga.  778,  47  S.  E.  177;  Henry 
School  Tp.  of  Henry  Co.  v.  Meredith,  32 
Ind.  App.  607,  70  N.  B.  393;  McKee  v.  Needles, 
123  Iowa,  195,  98  N.  W.  618;  Haynes  v.  Hobbs 
[Mich.]     98    N.     W.     978;    Johnson    v.    Bean 
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uncertain*  on  its  face,  parol  evidence  is  admissible  to  explain  it.    The  rule  does 


[Minn.]  99  N.  W.  893;  Neville  v.  Hughes 
[Mo.  App.]  79  S.  W.  735;  Nebraska  Land  & 
Feeding  Cor  v.  Trauerman  [Neb.]  98  N.  W. 
37;  Agnew  v.  Montgomery  [Neb.]  99  N.  W. 
820;  Reeves  &  Co.  v.  Bruening  [N.  D.]  100 
N.  W.  241;  Atwater  v.  Orford  Copper  Co.,  85 
N.  T.  S.  426;  Marrotto  v.  McCotter,  85  N.  Y. 
S.  431;  Mills  v.jilertz,  89  App.  Dlv.  289,  85  N.  Y. 
S.  800;  Moorehead  v.  Davis,  13  Okl.  166,  73 
P.  1103;  Fry  v.  National  Glass  Co.,  207  Pa. 
505,  56  A.  1063;  Homewood  People's  Bank  v. 
Heckert,  207  Pa.  231,  56  A.  431;  Cape  Fear 
Lumber  Co.  v.  Evans  [S.  C]  48  S.  B.  108. 
A  written  contract  can  only  be  changed  by 
writing  or  an  executed  oral  agreement.  Hal- 
sell  V.  Renfrew  [Okl.]  78  P.  118.  Under  a 
statute  (Rev.  Codes  1899,  §  3936),  providing 
that  a  written  contract  may  be  altered  by 
a  contract  in  writing  or  an  executed  oral 
agreement,  and  not  otherwise,  a  written 
contract  for  the  sale  of  real  estate  cannot 
be  modified  by  an  unexecuted  oral  agree- 
ment, although  the  modlfleation  pertains  only 
to  the  performance  of  the  contract.  Cughan 
v.  Larson  [N.  D.]  100  N.  W.  1088.  The  rule 
that  a  written  contract  cannot  be  varied 
by  parol  extends  to  the  legal  import  or  In- 
tendment of  the  contract,  as  well  as.  the 
terms  or  words  in  which  it  is  expressed. 
Union  Selling  Co.  v.  Jones  [C.  C.  A.]  128  F. 
672.  While  "there  Is  much  apparent  and 
some  real  conflict  in  the  numerous  cases" 
applying  this  rule,  it  is  certain  that  the 
testimony  of  a  defendant  alone  cannot  con- 
tradict the  plain  terms  of  a  note.  Fuller  v. 
Law,  207  Pa.  101,   56  A.   333. 

Mortgage.  Belcher  Land  Mortg.  Co.  v. 
Norris  [Tex.  Civ.  App.]  78  S.  "W.  390.  Writ- 
ten contract  between  employer  and  striking 
employes.  Eden  v.  Silberberg,  89  App.  Dlv. 
259,  85  N.  Y.  S.  781.  Drummer's  written  or- 
der for  goods.  Succession  of  Welsh,  111  La. 
801,  35  So.  913.  Parol  Inadmissible  to  add 
to  terms  of  written  lease.  Moore-Cortes 
Canal  Co.  v.  Gyle  [Tex.  Civ.  App.]  82  S.  W. 
350.  A  clear,  unambiguous,  reasonable  re- 
lease cannot  be  varied  by  parol,  even  though 
the  asserted  oral  agreement  is  claimed  to 
have  been  the  inducement  to  the  execution 
of  the  release.  Atchison,  etc.,  R.  Co.  v.  Van- 
ordstrand,  67  Kan.  386,  73  P.  113.  Undis- 
closed intention  of  one  party  to  a  contract 
cannot  be  shown.  Camardella  v.  Holmes,  97 
App.  Dlv.  120,  89  N.  Y.  S.  616.  Where  an 
executory,  contract  showed  on  its  face  that 
it  was  not  to  be  delivered  in  escrow,  parol 
evidence  of  such  a  delivery  is  Inadmissible. 
Martin  v.  Witty  [Mo.  App.]  78  S.  W.  829. 
Parol  evidence  of  the  understanding  of  the 
parties  held  inadmissible  to  contradict  a 
written  agreement  between  the  Delaware 
and  Cherokee  Indian  Nations,  made  April  8, 
1867.  Delaware  Indians  v.  Cherokee  Na- 
tion, 193  U.  S.  127,  48  Law.  Ed.  646.  A  cer- 
tiflcate  of  the  oath  of  witnesses  taken  for 
the  purpose  of  proving  a  will  showed  the 
oath  was  taken  after  the  will  was  admit- 
ted. Parol  evidence  was  inadmissible  to 
explain  the  discrepancy.  Godfrey  v.  Phil- 
lips, 209  111.  584,  71  N.  E.  19.  Trainmen's 
interpretation  of  a  dispatcher's  orders  are 
incompetent  on  the  question  of  interpreta- 
tion of  those  orders,  or  on  the  question 
whether  or  not  they  were  ambiguous.  Wal- 
lace V.  Boston,   etc.,  R.  Co.,  72  N.  H.   504,   57 


A.  913.  A  written  unquallfled  order  for  goods 
cannot  be  varied  by  showing  a  verbal  agree- 
ment whereby  the  vendee  was  to  sell  what 
he  could  and  be  liable  only  for  such  an' 
amount.  Grabfelder  v.  Vosburgh,  90  App. 
Dlv.  307,  85  N.  Y.  S.  633.  A  provision  in  a 
contract  for  the  purchase  of  a  soda  foun- 
tain against  countermanding  cannot  be  con- 
tradicted by  showing  a  verbal  agreement 
that  the  vendee  need  not  take  It  unless  sat- 
isfied. Harris-Hearin  Fountain  Co.  v.  Press- 
ler  [Tex.  Civ.  App.]  80  S.  W.  664.  A  war- 
ranty cannot  be  imported  into  a  written 
contract  by  parol.  Neale  v.  American  Blec. 
Vehicle  Co.  [Mass.]  71  N.  E.  566.  Parol  In- 
admissible to  show  a  sale  contract  abso- 
lute on  its  face  was  in  fact  conditional. 
Bass  Dry  Goods  Co.  v.  Granite  City  Mfg.  Co., 
119  Ga.  124,  45  S.  E.  980.  A  contemporaneous 
oral  agreement  that  title  was  to  pass  can- 
not be  received  to  contradict  a  written  con- 
ditional sale  contract.  Forbes  v.  Taylor, 
139  Ala.  286,  36  So.  855.  Parol  evidence  in- 
admissible to  show  certain  buildings  were 
not  intended  to  be  included  in  a  bill  of  sale, 
the  validity  of  the  instrument  not  being  in 
issue  [Civ.  Code,.  §  4430;  Code  Civ.  Proo.  |§ 
3132,  3136].  Hogan  v.  Kelly  [Mont.]  75  P. 
81.  Parol  evidence  is  inadmissible  to  show 
that  at  the  time  of  a  conveyance  the  gran- 
tee agreed  to  hold  title  in  trust  for  the 
grantor,  as  this  would  contradict  the  deed. 
Richardson  v.  McConaughey  [W.  Va.]  47  S. 
E.  287.  .  Verbal  agreement  to  submit  loss  to 
arbitration  could  not  be  shown  to  contradict 
fire  Insurance  policy.  Rutter  v.  Hanover  Fire 
Ins.  Co.,  138  Ala.  202,  35  So.  33.  The  effect 
of  a  clause  in  a  written  lease  cannot  be  lim- 
ited by  a  parol  agreement.  Woodward  v.  Ft. 
Worth,  etc.,  R.  Co.  [Tex.  Civ.  App.]  79  S. 
W.  896.  A  written  lease  being  unambigu- 
ous, and  there  being  no  averment  or  proof 
that  certain  provisions  had  been  omitted 
therefrom  by  accident,  fraud  or  mistake,  it 
could  not  be  varied  by  parol.  In  re  Lucken- 
biU,  127  F.  984.  The  accommodation  maker 
of  a  note  cannot  set  up,  when  sued  on  the 
note,  a  parol  agreement  by  the  bank  that 
discounted  it,  to  look  solely  to  the  one  for 
whose  accommodation  the  note  was  made, 
for  payment.  Barle  v.  Enos,  130  F.  467. 
Parol  evidence  was  inadmissible  to  show  that 
the  place  of  payment  of  a  note  was  a  bank, 
though  such  place  was  insufficiently  de- 
scribed in  the  note.  Bally  v.  Birkhofer,  123 
Iowa,  59,  98  N.  W.  594.  Parol  testimony 
was  inadmissible,  in  action  by  an  indorsee 
of  a  note,  to  show  that  payment  should  be 
made  only  as  the  whisky  for  which  it  was 
given  was  delivered.  Beattyville  Bank  v. 
Roberts,  25  Ky.  L.  R.  1796,  78  S.  W.  901. 
Where  a  note  shows  one  as  an  Indorser,  he 
cannot  be  proved  a  surety  by  parol.  Bar- 
ringer  V.  Wilson  [Tex.  Civ.  App.]  81  S.  W. 
533.  Where  a  tax  deed  misdescribed  the  land, 
parol  evidence  was  inadmissible  to  prove 
that  the  sheriff  intended  to  describe  the 
land  involved  in  the  suit.  Talley  v.  Schla- 
titz  [Mo.]  79  S.  W.  162.  It  is  not  competent 
to  show  by  parol  that  land  was  sold  for 
taxes  of  a  different  year  from  the  year  stat- 
ed in  a  tax  deed.  Bower  v.  Chess  &  Wy- 
mand  Co.   [Miss.]   35  So.   444. 

Held    not    to    contradict    -writing;:     A    mis- 
take in  the  date  of  a  deed  may  be  shown  by 
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not  exclude  parol  or  extrinsic  proof  of  the  fact  of  execution  of  a  writing,*  or  the 


parol.  Bower  V.  Chess  &,  Wymand  Co.  [Miss.] 
35  So.  444.  In  an  action  for  damages  for 
delay  In  shipment,  based  on  the  tort  and 
not  on  the  contract  of  shipment,  evidence 
was  admissible  to  prove  a  previous  inten- 
tion to  ship  by  another  road.  International, 
etc.,  R.  Co.  V.  MoGehee  [Tex.  Civ.  App.]  81 
S.  W.  804.  Oral  testimony  is  admissible  to 
show  the  terms  of  an  alleged  oral  contract, 
when  an  issue  in  the  case  is  whether  the 
contract  in  suit  was  oral  or  written.  Chi- 
cago, etc.,  B,  Co.  V.  Halsell  [Tex.  Civ.  App.] 
81  S.  W.  1241.  Where  defendant.  In  a  suit 
to  recover  a  certificate  representing  a  seat 
in  a  stock  exchange,  claimed  title  through 
a  written  assignment,  and  also  by  virtue  of 
an  oral  agreement  of  which  the  transfer  of 
the  certificate  was  the  consummation,  the 
oral  agreement,  executed,  could  be  shown. 
Hamblen  v.  German,  93  App.  Div.  464,  87  N. 
T.  S,  642. 

2.  Letters  showed  on  their  face  that  they 
did  not  constitute  a  completed  contract. 
Courtney  v.  Knabe  &  Co.  Mfg.  Co.,  97  Md. 
499,  55  A.  614.  The  correspondence  not  con- 
taining all  the  terms  of  the  agreement,  parol 
evidence  was  admissible  to  supply  the  defi- 
ciency. Locke  V.  Wilson  [Mich.]  98  N.  W. 
400.  Written  contract  for  sale  of  stone  held 
complete,  rendering  inadmissible  parol  evi- 
dence as  to  freight  charges.  Minnesota 
Sandstone  Co.  v.  Clark  [Wash.]  77  P.  803. 
Parol  evidence  admitted  to  explain  a  writ- 
ten unsigned  memorandum  of  a  sale  contract, 
since  such  memorandum  was  not  an  instru- 
ment within  the  rule  excluding  parol  explana- 
tion. Messenger  v.  Woge  [Colo.  App.]  78  P. 
314.  A  railroad  passenger  ticket  does  not 
express  all  the  terms  and  conditions  of  the 
contract  of  carriage.  Ames  v.  Southern  Pao. 
Co.,   141   Cal.    728,   75   P.    310. 

Contra:  When  the  contract  of  carriage 
was  evidenced  by  a  railroad  ticket,  its  terms 
could  not  be  added  to  by  showing  a  verbal 
agreement  to  carry  plaintiffs  to  their  des- 
tination in  the  same  car  throughout  the 
journey.  Missouri,  etc.,  R.  Co.  v.  Harrison 
[Tex.]    80    S.   W.   1139. 

Terms  on  wliieh  writing  Is  silent:  Where 
a  written  contract  left  it  uncertain  what 
services  were  to  be  performed  thereunder, 
or  what  recovery  was  contemplated,  or  how 
payment  was  to  be  made,  oral  or  written 
contemporaneous  statements  in  reference 
thereto  were  admissible.  Barcus  v..  Gates, 
130  F.  364.  Where  an  insurance  policy  was 
silent  as  to  what  mortality  tables  were 
used  in  calculating  extended  insurance,  pa- 
rol evidence  is  admissible'  on  the  point,  it 
being  presumed  the  parties  contracted  with 
reference  to  tables  then  in  use.  Provident 
Sav.  Life  Assur.  Soo.  v.  Bailey,  25  Ky.  L.  R. 
2251,  80  S.  W.  452.  Where  several  writings 
refer  to  the  same  indebtedness  but  contain 
no  provision  in  regard  to  the  order  of  pay- 
ment, an  oral  agreement  as  to  the  applica- 
tion of  payments  may  be  shown,  Grogan  v. 
Valley  Trading  Co.  [Mont]  76  P.  211.  Parol 
evidence  is  admissible  to  supply  a  descrip- 
tion of  leased  property  and  its  condition,  and 
the  purpose  for  which  it  was  leased,  when 
these  matters  were  in  issue,  and  the  lease 
was  silent  in  regard  thereto.  Landt  v. 
Schneider  [Mont.]  77  P.  307.  Where  a  con- 
tract made  in  one  state,  to  be  performed  in 


another,  does  not  specify  the  law  which  is 
to  govern,  parol  evidence  is  admissible  to 
show  the  intention  of  the  parties  in  regard 
thereto.  Davis  v.  Tandy  [Mo.  App.]  81  S. 
W.  457.  A  written  sale  contract  being  silent 
on  the  question  of  payment  of  freight,  an 
oral  agreement  in  regard  thereto  may  be 
shown.  Robert  Bulst  Co.  v.  Lancaster  Mer- 
cantUe  Co.  [S.  C]  47  S.  B.  978.  Where  a 
contract  is  partly  written  and  partly  oral, 
parol  evidence  Is  admissible  as  to  terms  on 
which  the  writing  is  silent,  so  long  as  the 
written  portion  is  not  varied  or  contradict- 
ed. Sherman  Oil  &  Cotton  Co.  v.  Dallas  Oil 
&  Refining  Co.  [Tex.  Civ.  App.]  77  S.  W.  961. 
A  cablegram  from  the  owner  of  property  to 
an  attorney  in  fact  was  admissible  to  ex- 
plain a  general  power  of  attorney,  when  the 
written  power  was  not  thereby  varied.  Muir 
V.  Westcott,  34  Wash.  463,  75  P.  1107.  Where 
several  owners  of  land  make  a  joint  gas  and 
oil  lease,  the  contract  being  silent  as  to  the 
division  of  royalties  among  them,  an  agree- 
ment as  to  such  division  may  be  shown  by 
parol.  Rymer  v.  South  Penn.  Oil  Co.,  54  W. 
Va,   630,    46   S.   E.   559. 

Contra:  Terms  concerning  which  the  con- 
tract is  silent  cannot  be  added  by  parol. 
Union  Selling  Co.  v.  Jones  [C.  C.  A.]  128  P. 
672.  And  it  is  held  that  the  term  or  dura- 
tion of  a  contract  of  employment  cannot  be 
shown  by  parol.  Eichenauer  v.  Rentz  Candy 
Co.,  43  Misc.  151,  88  N.  T.  S.  260.  Teaching 
contract.  Henry  School  Tp.  v.  Meredith,  32 
Ind.  App.  607,  70  N.  E.  393.  Contract  of 
agency.  Davis  v.  Fidelity  Fire  Ins.  Co.,  208 
111.    375,   70  N.   E.   359. 

Writings  otlier  titan  tlie  contract  in  snit: 
Written  memorandum,  not  made  a  part  of 
a  contract  and  not  signed  by  the  parties, 
could  be  explained  or  varied  by  parol.  Smith 
V.  Williams,  90  App.  Div.  507,  85  N.  T.  S. 
506.  A  letter  written  by  one  of  the  parties 
to  an  oral  agreement,  stating  the  writer's 
understanding  of  the  contract,  is  not  the 
contract,  and  may  be  contradicted  by  parol 
evidence  of  the  other  party.  Huxford  v. 
Meinhart,  119  Ga.  610,  46  S.  E.  852.  An  in- 
complete memorandum  to  show  a  shipment 
and  consignee  and  intended  to  be  signed  ' 
and  returned  as  a  receipt,  but  in  fact  not 
signed,  while  admissible  to  show  the  agree- 
ment between  the  parties,  will  not  exclude' 
parol  evidence  in  regard  to  the  agreement. 
Ronan  v.  155,453  Feet  of  Lumber,  131  F.  345. 

3.  Held  ambigaons:  Clause  in  written 
contract  providing  for  payment  of  a  certain 
sum  "as  hereafter  agreed."  Morrison  v. 
Dickey,  119  Ga.  698,  46  S.  E.  863.  A  stipu- 
lation that  a  contract  for  sale  of  corn  was 
"on  Kansas  City  weights  and  grades."  Fort 
Grain  Co.  v.  Hubby  [Tex.  Civ.  App.]  79  S.  W. 
363.  Where  contracts  were  ambiguous  and 
Incomplete,  the  construction  placed  on  them 
by  the  parties  during  preceding  years  could 
be  shown.  Consolidated  Dental  Mfg.  Co.  v. 
HolUday,  131  P.  384.  Subsequent  conversations 
of  the  parties  showing  contemporary  con- 
struction placed  on  contract  were  admissible. 
New  York  House  Wrecking  Co.  v.  O'Rourke, 
92  App.  Div.  217,  86  N.  T.  S.  1116.  Surround- 
ing facts  and  circumstances  and  construc- 
tion placed  on  grant  of  right  of  way  by  par- 
ties could  be  shown.  Missouri,  etc.,  R.  Co. 
V.  Anderson  [Tex.  Civ.  App.]  81  S.  W.  781. 
Parol   evidence  admissible  to  show   "shares" 
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referred  to  in  written  agreement  meant  "pool 
shares"  on  which  certificates  were  not  to  be 
issued  until  after  the  expiration  of  five  years. 
Williams  v.  Ashurst  Oil,  Land  &  Develop- 
ment Co.  [Cal.]  78  P.  28.  Where  the  de- 
scription in  a  deed  of  partition  Is  ambigu- 
ous, parol  evidence  is  admissible  to  show 
the  boundaries  and  extent  of  ownership  of 
each  tenant.  Graves  v.  Broughton,  185  Mass. 
174,  69  N.  E.  1083.  Extrinsic  evidence  is  ad- 
missible to  explain  language  in  a  writing 
ambiguous  because  of  unexpressed  terms. 
Hebb  V.  Welsh,  185  Mass.  335,  70  N.  E.  440. 
Where  after  two  retainers,  differing  in  terms, 
had  been  executed,  and  the  attorney  then 
withdrew  from  the  case,  but  was  later  re- 
employed on  the  "original  terms,"  parol  evi- 
dence was  admissible  to  show  which  retainer 
contained  such  terms.  Mcllvaine  v.  Stein- 
son,  90  App.  Div.  77,  85  N.  Y.  S.  889.  Where 
a  testator's  intention  in  executing  a  codicil 
to  his  will  was  obscure,  a  letter  written  to 
the  residuary  legatees  three  days  before  ex- 
ecuting the  codicil  was  admissible  to  show 
his  intention.  Ladies'  Union  Benev.  Soc.  v. 
Van  Netta,  88  N.  T.  S.  413.  Where  a  mem- 
orandum of  a  contract  for  the  sale  of  lands 
described  the  property  as  situated  on  a  cer- 
tain street  between  two  other  streets,  parol 
evidence  w^as  admissible  to  show  that  at 
that  time  defendant  owned  only  one  lot  so 
situated,  which  had  been  conveyed  to  her 
on  a  foreclosure  sale,  the  deed  being  on  rec- 
ord. Miller  v.  Tuck,  88  N.  T.  S.  495.  Where 
there  were  two  persons  bearing  similar 
names  In  the  neighborhood,  a  shipper  could 
show  by  parol  to  which  one  he  shipped  and 
consigned  goods,  the  ownership  of  the  goods 
being  In  Issue.  Newberry  v.  Norfolk  &  S. 
R.   Co.,   133  N.   C.   45,  45   S.  E.   356. 

Held  nnamblgaons:  Prlngle  V.  King  [Ariz.] 
78  P.  367;  Neale  v.  American  Blec.  Vehicle 
Co.  [Mass.]  71  N.  E.  566.  "Quality  guaran- 
teed." Union  Selling  Co.  v.  Jones  [C.  C.  A.] 
128  F.  672.  Terms  "f.  o.  b.  cars."  Vogt  v. 
Shienebeck  [Wis.]  100  N.  W.  820.  "Ready  for 
occupancy,"  in  written  lease.  Gerry  v.  Sie- 
brecht,  88  N.  T.  S.  1034.  A  charter  party. 
Johnson  v.  Bibb  Lumber  Co.,  140  Cal.  95,  73 
P.  730.  Clause  in  lease  guaranteeing  pay- 
ment of  rent  for  four  months  after  ceasing 
to  pay  according  to  the  stipulations  of  the 
lease.  Rieger  v.  Royal  Brewing  Co.  [Mo. 
App.]  80  S.  W.  969.  The  term  "legal  repre- 
sentatives," used  In  a  contract  to  limit  the 
meaning  of  the  term  "assigns,"  is  not  am- 
biguous. Sullivan  v.  Louisville  &  N.  R.  Co., 
138  Ala.  650,  35  So.  694.  Parol  evidence  in- 
admissible to  extend  contract  to  include  oth- 
er parties.  Thompson  v.  Brie  R.  Co.,  96  App. 
Dlv.  539,  89  N.  T.  S.  92.  Evidence  of  rep- 
utation as  to  the  location  of  a  lost  ancient 
monument  is  Inadmissible  if  the  description 
in  the  deed  is  sufficient  to  show  the  loca- 
tion. Smith  V.  Trustees  of  Freeholders  & 
Commonalty  of  Brookhaven,  89  App.  Div. 
475,  86  N.  T.  S.  34.  The  lines  and  corners 
of  grants,  established  by  survey,  cannot  be 
changed  by  parol,  when  the  field  notes  of  the 
survey  are  unambiguous  and  can  be  applied 
to  the  ground.  Jamison  v.  New  York  &  T. 
Land  Co.  [Tex.  Civ.  App.]  77  S.  W.  969. 
Where  a  grantor  made  several  absolute  con- 
veyances  of   the   same   tract   of  land   to   dif- 


ferent grantees,  all  deeds  being  unambigu- 
ous and  containing  good  descriptions,  letters 
of  grantor  to  last  grantee  were  inadmissible 
to  explain  his  deed.  McManus  v.  Chollar 
[C.  C.  A.]  128  F.  902.  The  statement  of  a 
borrowing  member  of  a  loan  association, 
who  was  also  a  local  agent  of  the  associa- 
tion, was  inadmissible  on  the  meaning  of  the 
contract.  Coppes  v.  Union  Nat.  Sav.  Loan 
Ass'n  [Ind.  App.]  69  N.  B.  702.  Written  ar- 
ticles of  adoption  being  clear  and  unambig- 
uous, extraneous  evidence  of  statements  by 
parties  and  their  feeling  toward  complain- 
ant was  inadmissible.  Bowlns  v.  English 
[Mich.]    101    N.    W.    204. 

Cnstom  nnd  usase  cannot  be  shown,  ordi- 
narily, if  the  contract  is  plain.  Bill  of  lad- 
ing. Portland  Flouring  Mills  Co.  v.  British 
&  Foreign  Marine  Ins.  Co.  [C.  C.  A.]  130  F. 
860.  Proof  of  a  general  usage  inadmissible. 
Kalamazoo  Corset  Co.  v.  Simon,  129  F.  144. 
Broker's  custom.  Chilberg  v.  Lyng  [C.  C. 
A.]    128  F.  899. 

Evidence  that  it  was  customary  and  rea- 
sonably necessary  to  turn  back  hot  water 
into  a  pond,  in  the  operation  of  a  steam 
plant,  was  Inadmissible  to  contradict  the 
terms  of  a  lease  of  the  pond.  Walker  Ice 
Co.  v.  American  Steel  &  Wire  Co.,  185  Mass. 
463,  70  N.  E.  937.  Proof  of  usage  or  custom 
is  incompetent  to  Impose  a  limitation  of  lia- 
bility of  a  carrier,  not  Included  In  the  con- 
tract of  shipment.  McMillan  v.  American 
Exp.  Co.,  123  Iowa,  236,  98  N.  W.  629.  But 
proof  of  a  general  usage  is  admissible  to 
explain  a  contract  either  in  the  absence  of 
express  stipulations  or  where  the  meaning 
of  the  parties  is  uncertain  from  language 
used  and  the  usage  affords  an  explanation. 
Kalamazoo  Corset  Co.   v.   Simon,   129   F.   144. 

4.  Testifying  to  the  fact  of  execution  of 
a  deed  to  a  person  named  Is  not  testifying  to 
the  contents  of  the  deed.  Baltes  Land,  Stone 
&  Oil  Co.  V.  Sutton,  32  Ind.  App.  14,  69  N. 
E.  179.  The  purchase  of  a  railroad  may  be 
shown  by  parol.  International,  etc.,  R.  Co. 
V.  Hall  [Tex.  Civ.  App.]   81  S.  W.  ,82. 

5.  Stlckney  v.  Hughes  [Wyo.]  75  P.  945; 
Bancroft  v.  Union  Embossing  Co.,  72  N.  H. 
402,  57  A.  97.  To  explain  uncertain  or  am- 
biguous terms.  Union  Selling  Co.  v.  Jones 
[C.   C.   A.]    128  F.   672. 

6.  Extrinsic  evidence  as  to  conditions  and 
circumstances  surrounding  a  testator  at  the 
time  of  making  his  will  is  admissible  to 
show  the  true  application  of  a  devise  to  the 
subject-matter,  designated  as  the  "house  and 
lot  where  I  now  reside."  Crossen  v.  Carr 
[N.  J.  Law]  57  A.  158.  Extrinsic  evidence 
admissible  to  locate  land  received  under  a 
will.  Price  v.  Price,  133  N.  C.  494,  45  S.  B. 
855.  Lease  referred  to  Indefinitely  in  an 
assignment  may  be  identified  by  parol.  As- 
carete  v.  Pfaff  [Tex.  Civ.  App.]  78  S.  W.  974. 
Conversations  regarding  boundary  lines  be- 
fore execution  of  a  deed  are  not  inadmissible 
if  not  introduced  to  dispute  the  terms  of  the 
deed.  Dubay  v.  Kelly  [Mich.]  100  N.  W.  677. 
Character  of  subject-matter  of  sale  contract 
could  be  shown  In  order  to  determine  what 
passed  by  the  sale.  Bagley  v.  Rose  Hill 
Sugar  Co.,  Ill  La.  249,  35  So.  539.  In  an 
action  to  enforce  a  vendor's  Hen  on  non- 
payment  of   a   note   for   the   purchase   price. 
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Agreements  collateral  to  the  obligation  imported  by  the  written  contract^ 
and  not  inconsistent  therewith,'  and  subsequent  agreements/  may  be  shown  bj 


the  facts  surrounding  the  sale,  and  the 
Identity  of  the  land  sold  may  be  shown  by 
parol.  Oavln  v.  Wichita  Valley  Town  Site 
Co.  [Tex.  Civ.  App.]  82  S.  W.  342. 

Where  a  sufficient  description  of  land  Is 
given  in  a  written  contract  regarding  It, 
parol  evidence  Is  admissible  to  fit  the  de- 
scription to  the  land.  Halsell  v.  Renfrew 
[Okl.]  78  P.  118.  But  where  the  descrip- 
tion is  wanting  or  Insufficient,  parol  evi- 
dence cannot  both  supply  the  description 
and  apply  it  to  the  land.     Id. 

7.  The  actual  relations  to  a  note  of  par- 
ties whose  names  appear  thereon  may  be 
shown  by  parol.  Helvle  v.  McKaln,  32  Ind. 
App.  507,  70  N.  E.  178.  Parol  evidence  ad- 
missible to  show  one  signing  as  a  witness  to 
a  written  agreement  was  the  real  party  In 
interest.  Curran  v.  Holland,  141  Cal.  437, 
75  P.  46.  That  a  contract  made  by  a  cor- 
poration agent  was  for  the  corporation's 
benefit,  though  the  contract  does  not  sug- 
gest such  fact  on  Its  face.  Bscondido  Oil  & 
Development  Co.  v.  Glaser  [Cal.]  77  P.  1040. 
That  a  Judgment  rendered  In  favor  of  one 
person  was  by  virtue  of  another's  right,  by 
agreement  between  them.  Jones  v.  Robb 
[Tex.  Civ.  App.]  80  S.  W.  395.  Whether  two 
joint  grantees  in  a  deed  are  husband  and 
wife.  McLaughlin  v.  Rice,  185  Mass.  212,  70 
N.  B.   62. 

As  to  notes:  When  one  not  a  payee  In- 
dorses a  note  before  delivery,  his  real  re- 
lation to  the  Instrument  may  be  shown. 
Herrick  v.  Edwards  [Mo.  App.]  81  S.  W.  466. 
Extrinsic  evidence  is  admissible  to  show  the 
holder  of  a  note  indorsed  In  blank  to  be  the 
trustee  of  =in  express  trust.  Graham  v.  Troth 
[Kan.]  77  P.  92.  The  time  when,  or  the  or- 
der in  which,  indorsements  were  placed  on 
a  note,  may  be  proved  by  parol.  Redden  v. 
Lambert,    112    La.    740,    36   So.    668. 

Partnership  contracts  i  It  is  competent  to 
show  by  parol  that  one  partner  signed  let- 
ters, constituting  a  contract,  on  behalf  of 
the  firm.  Huguenot  Mills  v.  Jempson  &  Co. 
[S.  C]  47  S.  E.  687.  Or  that  notes  Jointly 
executed  by  partners  are  firm  debts.  In  re 
Welsenberg  &  Co.,  131  P.  517.  As  between 
partners,  real  estate  purchased  with  part- 
nership funds  may  be  shown  to  be  partner- 
ship property,  though  the  deed  is  made  to  In- 
dividuals as  tenants  fn  common  (Cundey  v. 
Hall,  208  Pa.  325,  57  A.  761);  but  such  proof 
is  Inadmissible  as  against  a  third  person 
(Id.).  After  proof  by  book  accounts  that 
transactions  had  been  with  a  firm,  parol 
evidence  is  inadmissible  to  show  that  one 
member  only  had  been  the  real  party  there- 
to.    State  V.  Elmore  [S.  C]  46  S.  E.  939. 

8.  An  Independent  verbal  contract  relat- 
ing to  the  same  subject-matter,  but  not  in- 
consistent with  the  written  contract.  Cook 
v  Llttlefield,  98  Me.  299,  56  A.  899;  Hamblen 
V.  German,  93  App.  Div.  464,  87  N.  T.  S.  642. 
An  agreement  by  a  grantee  to  pay  a  mort- 
gage on  the  land.  Mowry  v.  Mowry  [Mich.] 
100  N.  W.  388.  The  existence  of  a  separate 
oral  agreement  relating  to  distinct  subject- 
matter,  on  which  the  writing  Is  silent,  and 
which  is  not  inconsistent  with  the  writing. 
Stickney  v.  Hughes  [Wyo.]  75  P.  945.  Though 
a  bill  of  sale  is  complete,  a  parol  agree- 
ment   that   timber   on   the    land   should   pass 


with  the  mill  sold,  may  be  shown.  Welever 
V.  Advance  Shingle  Co.,  34  Wash.  331,  75  P. 
863.  A  recital  in  a  deed  of  a  portion  of 
mortgaged  property  that  In  case  of  fore- 
closure, the  tract  conveyed  should  be  first 
sold,  does  not  preclude  showing  an  oral 
agreement  that  the  grantor's  title  and  pos- 
session of  80  acres  retained  by  him  should 
be  protected.  First  Nat.  Bank  v.  Bower 
[Neb.]  98  N.  W.  834.  Parol  evidence  as  to  a 
transfer  of  stock  was  admissible,  though  a 
deed  of  land  was  executed  as  a  part  of  the 
same  transaction  and  the  consideration 
named  therein  covered  also  the  other  prop- 
erty transferred.  Lathrop  v.  Humble  [Wis.] 
97  N.  W.  905.  A  contract  between  the  in- 
sured under  a  Are  policy  and  the  insurance 
broker  who  has  advanced  premiums,  as  to 
the  disposition  of  unearned  premiums  to  be 
returned  In  case  of  cancellation,  does  not 
vary  the  contract  of  Insurance,  and  may  be 
shown  by  parol.  Miller  v.  Home  Ins.  Co. 
[N.  J.  Law]  58  A.  98.  An  agreement  at  the 
time  of  procuring  a  policy  that  plaintiff, 
though  having  no  Insurable  Interest  in  the  . 
life  of  the  assured,  should  pay  the  premiums 
and  take  the  proceeds,  could  be  shown  in  an 
action  on  the  policy.  Hinton  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  135  N.  C.  314,  47  S. 
E.  474.  Parol  proof  of  an  agreement  to  ap- 
ply a  certain  anticipated  fund  on  a  note  does 
not  vary  or  contradict  the  note,  as  the  agree- 
ment is  collateral  to  the  promise  to  pay. 
New  York  Life  Ins.  Co.  v.  Smucker  [Mo. 
App.]  SO  S.  W.  278.  A  verbal  agreement 
with  a  carrier's  agent  to  have  certain  cars 
ready  for  a  shipper  at  a  certain  time  held 
not  merged  in  a  subsequent  written  con- 
tract of  shipment,  limiting  the  agent's  pow-' 
er  to  make  verbal  contracts.  Gulf,  etc.,  R. 
Co.  V.  Combes  [Tex.  Civ.  App.]  80  S.  W.  1045. 
An  assignment  of  a  contract  for  sale  of  land 
being  silent  thereon,  a  parol  agreement  to 
apply  part  of  the  proceeds  of  the  assign- 
ment to  satisfaction  of  Hens  on  the  property 
may  be  shown,  this  being  really  a  -ollateral 
agreement.  Bell  v.  Wiltson  [Neb.]  98  N.  W. 
1049.  Though  a  lease  is  assigned  by  a  writ- 
ten instrument,  parol  evidence  is  admissi- 
ble to  show  the  assignment  was  as  security 
only.  Gross  v.  Heckert  [Wis.]  97  N.  W.  952. 
A  bill  of  sale  may  be  shown  by  parol  proof 
to  be  a  chattel  mortgage.  Rogers  v.  NidifEer 
[Ind.  T.]  82  S.  W.  673.  Parol  evidence  Is  ad- 
missible to  show  that  a  mortgage  was  given 
to  secure  future  advances  as  well  as  past 
debts  recited  therein.  Kirby  v.  Raynes,  138 
Ala.  194,  36  So.  118.  A  deed  Is  not  contra- 
dicted when  it  is  shown  that  the  grantee 
agreed  to  hold  title  In  trust  for  a  third  per- 
son. Richardson  v.  MoConaughey  [W.  Va.] 
47  S.  B.  287.  A  written  Instrument  reciting 
the  terms  of  a  contract  of  sale,  the  receipt 
of  earnest  money,  and  that  the  money  will 
be  returned  if  title  is  not  satisfactory,  is 
not  varied  by  testimony  that  the  purchaser 
is  ready,  willing  and  able  to  purchase  when 
the  title  is  shown  to  be  satisfactory.  Wilson 
v.  Clark  [Tex.  Civ.  App.]  79  S.  W.  649.  The 
cashier  of  a  trust  company  agreed  with  the 
drawer  of  a  draft  to  discount  it  for  the 
drawee,  and  the  drawee  sent  the  draft  to 
the  cashier  to  be  discounted  according  to 
such  agreement.     The  conversation  between 
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parol,  xmless  such  proof  is  in  conflict  with  the  statute  of  frauds.^"  Since  the 
purpose  and  meaning  of  a  mere  receipt  may  be  shown  by  parol,^*  the  recital,  in  a 
contract,  of  the  receipt  of  a  valuable  consideration,  is  subject  to  parol  modification 
to  show  the  true  consideration;^^  but  if  the  recital  of  consideration  is  contractual, 
and  not  a  mere  receipt,  it  cannot  be  contradicted  by  parol.^"  Extrinsic  evidence 
is  admissible  to  show  that  a  writing,  purporting  to  be  a  contract,  never  became 
effective  as  sueh,^*  or  was  void  ab  initio,^"  or  was  induced  by  fraud  ;^*  and  where. 


the  cashier  and  drawer  was  admissible.  Bir- 
mingham Trust  &  Sav.  Co.  v.  Whitney,  88 
N.  Y.   S.   578. 

0.  Rutter  v.  Hanover  Fire  Ins.  Co.,  138 
Ala.  202,  35  So.  33;  Cook  v.  Llttlefleld,  98  Me. 
299,  56  A.  899;  Putnam  Foundry  &  Mach.  Co. 
V.  Canfield  [R.  I.]  56  A.  1033.  An  oral  mod- 
Ifloatlon  of  a  contract  may  be  shown.  If  ex- 
ecuted. Reeves  &  Co.  v.  Bruenlng  [N.  D.] 
100  N.  W.  241.  A  verbal  agreement,  subse- 
quent to  execution  of  contract,  fixing  time  of 
payment,  (fould  be  shown,  the  written  con- 
tract being  silent  on  that  point.  Putnam 
Foundry  &  Mach.   Co.   v.  Canfleld   [R.   I.]   56 

A.  1033. 

10.  Putnam  Foundry  &  Mach.  Co.  v.  Can- 
field  [R.  I.]  56  A.  1033;  Strahl  v.  Western 
Grocer  Co.  [Neb.]  98  N.  W.  1043.  See  Frauds, 
Statute  of,  2  Curr.  L.  108. 

11.  Hennessy  v.  Kennedy  Furniture  Co. 
[Mont.]    76   P.    291. 

la.  Baltes  Land,  Stone  &  Oil  Co.  v.  Sut- 
ton, 32  Ind.  App.  14,  69  N.  E.  179;  NeviUe  v. 
Hughes  [Mo.  App.]  79  S.  W.  735;  Soudder  & 
Co.  V.  Morris  [Mo.  App.]  82  S.  W.  217;  Holmes 
V.  Seaman  [Neb.]  100  N.  W.  417;  McGary  v. 
McDermott,  207  Pa.  620,  67  A.  46;  Wilcox  v. 
Priester  [S.  C]  46  S.  B.  553;  Pickett  v.  Mer- 
cer [Mo.  App.]  SO  S.  W.  285.  That  there  was 
no  consideration.  Stlckney  v.  Hughes  [Wyo.] 
75  P.  945.  Failure  of  consideration  for  a 
note,  or  a  set-off  against  the  same.  Brown 
V.  Smedley  [Mich.]  98  N.  W.  856.  That  oth- 
er lands  were  part  of  the  consideration, 
where  the  deed  recited  a  consideration  of 
"love  and  affection  and  one  dollar."  Ed- 
wards V.  Latimer  [Mo.]  82  S.  W.  109.  That 
consideration  was  not  to  be  paid  until  title 
was  perfected.  Johnson  v.  Beau  [Minn.]  99 
N.  W.  893.  Acknowledgment  of  payment  of 
consideration  In  a  deed  Is  a  mere  receipt 
which  may  be  contradicted  by  parol.  Fowlkes 
V.  Lea  [Miss.]  36  So.  1036.  Consideration  of 
a  contract  Is  always  open  to  Inquiry  In  suit 
for  enforcement.  Butler  &  Co.  v.  MoCall, 
119  Ga.  503,  46  S.  E.  647.  Parol  evidence 
is  admissible  to  show  the  real  considera- 
tion of  a  conveyance,  If  consistent  with  the 
expressed  consideration.  Butt  v.  Smith  [Wis.] 
99  N.  W.  328.  Parol  evidence  Is  admissible 
to  show  a  grantee  assumed  a  mortgage, 
though  the  warranty  deed  makes  no  mention 
of  it.     Brosseau  v.  Lowy,  209  111.  405,   70  N. 

B.  901.  Where  the  expressed  consideration 
was  one  dollar  and  assumption  of  debts  by 
the  grantor,  and  It  appeared  there  were  no 
debts,  parol  evidence  was  admissible  to  show 
the  real  Inducement  leading  to  the  convey- 
ance. Medical  College  Laboratory  v.  New 
York  University,  178  N.  Y.  153,  70  N.  B.  467. 
A  recital  in  a  bill  of  lading  of  a  reduction 
In  the  usual  freight  rate  is  not  conclusive  on 
the  issue  of  a  consideration  for  a  special 
contract  of  carriage,  but  the  real  transaction 
may  be  shown  by  parol.  Lake  Brie  &  W.  R. 
Co.   V.   Holland,    162    Ind.    406,    69   N.   B.    138. 


Where  consideration  in  a  lease  was  recited 
as  a  certain  amount  to  be  worked  out  at 
one  dollar  a  day,, parol  evidence  was  admis- 
sible to  show  the  character  of  the  work  and 
when  It  was  to  be  done.  Ingram  v.  Dailey, 
123  Iowa,  188,  98  N.  W.  627.  That  the  real 
consideration  for  a  release  was  a  promise 
of  future  employment  may  be  shown  by 
parol,  though  a  small  money  consideration 
be  expressed  in  the  writing.  Rapid  Transit 
R.  Co.  V.  Smith  [Tex.  Civ.  App.]  82  S.  W. 
788.  Recital  of  number  of  acres  conveyed 
by  a  deed  yields  to  description  by  metes  and 
bounds,  and  true  acreage  may  be  shown  by 
parol.  See  v.  Mallonee  [Mo.  App.]  82  S.  W. 
557. 

13.  See  V.  Mallonee  [Mo.  App.]  82  S.  W. 
557.  As  where  the  consideration  Is  made  a 
part  of  the  contract  Itself.  Neville  v.  Hughes 
[Mo.  App.]  79  S.  W.  735.  Terms  of  a  writ- 
ten lease  providing  for  payment  of  annual 
rent  of  |200  could  not  be  changed  by  parol 
to  call  for  $160.  Merchants'  State  Bank  v. 
Ruettell,  12  N.  D.  519,  97  N.  W.  853.  Where 
a  deed  recited  that  It  was  In  consideration 
of  "the  debt  and  trust  hereinafter  men- 
tioned and  created  and  the  sum  of  one  dol- 
lar," parol  evidence  was  Inadmissible  to  show 
no  consideration.  Wishart  v.  Gerhart  [Mo. 
App.]  78  S.  W.  1094.  Parol  evidence,  of- 
fered to  show  the  true  consideration,  but 
which  In  fact  contradicts  the  writing.  Is  In- 
admissible. Stlckney  v.  Hughes  [Wyo.]  75 
P.  945.  Where  a  written  contract  recites  a 
pecuniary  consideration,  the  true  considera- 
tion may  be  shown  by  parol;  an  expressed 
consideration  other  than  of  a  pecuniary  na- 
ture Is  conclusive  and  cannot  be  changed  by 
parol.  Anderman  v.  Meier,  91  Minn.  413,  98 
N.   W.   327. 

14.  Real  Intention  of  parties  In  execut- 
ing the  writing  may  be  shown.  Humphrey 
V.  Tlmken  Carriage  Co.,  12  Okl.  413,  75  P. 
528.  It  may  be  shown  by  parol  that  deed  by 
a  widow  to  the  tenant  of  her  homestead  was 
made  under  an  agreement  that  she  would 
sell  to  him  If  she  had  the  legal  right  to 
do  so.  Moore  v.  Moore  [Ky.]  78  S.  W.  141. 
Where  one  party  to  a  deed  was  Ignorant 
and  Illiterate  and  reposed  confidence  In  the 
other  party,  parol  evidence  was  admissible 
to  show  an  agreement  that  the  deed  was 
not  to  take  effect  until  the  grantor's  death, 
and  that  grantee  was  to  support  grantor 
during  her  life.  Wilson  v.  Wilson  [Tex.  Civ. 
App.]    79  S.  W.  839. 

Conditions  precedent  and  nonperformance 
thereof  may  be  shown,  as  that  a  completed 
instrument  was  to  have  been  delivered.  Elas- 
tic Tip  Co.  v.  Graham  [Mass.]  71  N.  E.  117. 
That  neither  of  two  written  options  was  to 
be  enforced  unless  the  other  was  also  car- 
ried out.  Reynolds  v.  Hooker  [Vt]  56  A. 
988.  That  a  signature  to  what  purports  to 
be  a  completed  instrument  was  to  take  ef- 
fect only  on  Its  being  signed  by  others,  and 
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through  fraud^^  or  mistake,^'  the  ■writing  does  not  embody  the  real  agreement 
of  the  parties,  the  intended  contract  may  be  shown.  The  rule  excluding  parol 
evidence  of  writings  may  not  be  invoked  by,^°  nor  is  it  binding  upon,  a  third  per- 
son not  a  party  to  the  contract.^" 

The  rule  applies  with  special  force  to  contracts  required  by  the  statute  of 
frauds  to  be  in  writing,^^  and  to  public  records.^^ 


that  they  have  not  signed.  Elastic  Tip  Co. 
V.  Graham  [Mass.]  71  N.  E.  117.  A  certifi- 
cate being  delivered  with  the  understanding 
that  there  is  to  he  a  sale  if  another  party, 
acting  as  agent,  has  not  already  sold  it, 
such  agreement  may  be  shown.  State  v. 
Chamber  of  Commerce  [Wis.]  98  N.  W.  930. 
Parol  evidence  showing  a  condition  ex- 
pressed in  a  written  instrument  had  been 
met  by  the  person  on  whom  it  was  Imposed 
is  admissible  and  does  not  vary  or  contra- 
dict the  writing.  Henry  v.  Herschey  [Idaho] 
75  P.  266.  But  when  a  written  contract  is 
to  take  effect  from  delivery,  and  is  delivered, 
an  agreement  that  It  is  to  terminate  on  the 
happening  of  a  condition  subsequent  can- 
not be  shown  by  parol.  State  v.  Chamber  of 
Commerce   [Wis.]    98  N.  W.   930. 

15.  Stock  gambling  contract.  "Wheeler  v. 
Metropolitan  Stock  Exch.,  72  N.  H.  315,  56  A. 
754.  The  true  consideration  for  a  note  mak- 
ing It  a  "peddler's  note"  and  hence  void  un- 
der the  statute  may  be  shown  by  parol  evi- 
dence, even  though  the  writing  is  contra- 
dicted.    Burns  V.  Sparks   [Ky.]  82  S.  W.  425. 

16.  McCrary  v.  Pritchard,  119  Ga.  876,  47 
S.  B.  341;  Wilcox  v.  Priester  [S.  C]  46  S.  B. 
553;  Hallwood  Cash  Heglster  v.  Berry  [Tex. 
Civ.  App.]  80  S.  W.  857;  Trinity  Valley  Trust 
Co.  V.  Stookwell  [Tex.  Civ.  App.]  81  S.  W. 
793;  O'Connor  v.  Llghthizer,-  34  Wash.  152. 
75  P.  643.  Fraudulent  misrepresentations  of 
material  facts  going  to  the  consideration,  on 
the  faith  of  which  a  party  entered  Into  the 
contract.  Atherholt  v.  Hughes  [Pa.]  58  A. 
269.  A  condition  in  an  application  for  life 
insurance  that  no  statement  of  the  soliciting 
agent  shall  be  binding  on  the  company  un- 
less reduced  to  writing  could  not  be  contra- 
dicted by  showing  alleged  false  representa- 
tions by  parol.  Blanks  v.  Moore,  139  Ala. 
24,  36  So.  783.  Parol  evidence  is  admissible 
in  behalf  of  one  who  has  title  to  property 
by  authentic  act,  to  prevent  its  being  taken 
from  her  on  a  charge  of  fraud.  Cusachs  v. 
Dugue  [La.]  36  So.  960. 

.  17.  A  parol  agreement  between  the  par- 
ties before  and  at  the  time  of  the  execution 
of  the  written  one,  omitted  from  the  latter 
by  fraud,  accident  or  mistake,  the  omission 
resulting  in  damage  may  be  shown.  Fry  v. 
National  Glass  Co.,  207  Pa.  505,  56  A.  1063. 
Parol  evidence  Is  admissible  to  show  mistake, 
imperfection,  illegality  or  fraud,  in  connec- 
tion with  the  execution  of  a  written  con- 
tract. Code  Civ.  Proc.  §§  2186,  3132.  Sathre 
V.  Rolfe  [Mont.]  77  P.  431.  Parol  evidence 
admissible  to  show  a  beneficiary  could  not 
read,  and  the  agent  did  not  disclose  state- 
ments contained  in  a  written  application  for 
benefit  insurance,  and  that  beneficiary  was 
ignorant  of  such  statements  until  death  of 
Insured.  Home  Circle  Soc.  No.  1  v.  Shelton 
[Tex.  Civ.  App.]   81  S.  W.  84. 

18.  Mutual  mistake.  Jones  v.  Warren,  134 
N  C  390,  46  S.  E.  740.  One  party  ignorant  of 
what  he  was  signing.  Melle  v.  Candelora, 
88  N   T.  S.  385.     That  name  written  as     Wil- 


lis" as  grantee  In  a  deed  was  Intended  for 
"Willie."  White  v.  Simonton  [Tex.  Civ.  App.] 
79  S.  W.  621.  Field  notes  admissible  to  show 
a  mistake  in  patent  in  relation  to  name  of 
grantee.  New  York  &  T.  Land  Co.  v.  Dooley 
[Tex.  Civ.  App.]  77  S.  W.  1030.  An  entry  on 
land  being  shown  to  have  been  made,  evi- 
dence as  to  having  seen  the  certificate  in  a 
certain  person's  possession  was  admissible, 
tending  to  show  the  certificate  and  patent 
had  been  issued  in  the  wrong  name.  Martin 
V.  Brand  [Mo.]  81  S.  W.  443. 

19.  In  an  action  against  a  railway  to  re- 
cover for  buildings  burned,  the  defendant 
could  not  object  to  testimony  by  the  grantee 
in  a  deed  that  the  buildings  did  not  pass  by 
the  deed,  but  title  remained  in  the  grantor; 
the  grantee  thereby  precluded  herself  from 
a  recovery  for  their  destruction.  Olmstead 
V.  Oregon  Short  Line  R.  Co.,  27  Utah,  515,  76 
P.  557. 

30.  Wilson  V.  Mulloney,  185  Mass.  430,  70 
N.  E.  448;  Carmack  v.  Drum  [Wash.]  73  P. 
377;  Corbin  v.  Oriental  Trading  Co.,  32  Wash. 
668,  73  P.  781.  The  parol  evidence  rule  is 
limited  by  statute  in  California  (Code  Civ. 
Proc.  I  1856)  to  parties  to  the  agreement, 
their  representatives  and  successors  in  in- 
terest. Biokerdike  v.  State  [Cal.]  78  P.  270. 
Where  defendant  agreed  to  pay  certain  of 
plaintiff's  debts  to  a  third  person,  and  the 
written  agreement  between  plaintiff  and 
third  person  did  not  state  fully  plaintiff's 
obligations,  parol  evidence  was  admissible 
to  show  what  debts  defendant  agreed  to  pay. 
Posha  V.  Prosser  [Wis.]  97  N.  W.  924. 
Where  estates  of  two  tenants  conflict,  con- 
versations of  the  lessor  and  one  tenant  are 
admissible  to  show  the  nature  and  extent  of 
the  tenancy  at  will,  and  this  does  not  vary 
the  other  written  lease.  Walker  Ice  Co.  v. 
American  Steel  &  Wire  Co.,  185  Mass.  463, 
70  N.  E.  937. 

21.  Nesmlth  v.  Martin  [Colo.]  75  P.  590. 
Under  Nebraska  statute,  an  advancement 
cannot  be  proved  by  parol.  Boden  v.  Mier 
[Neb.]  98  N.  W.  701.  A  wife  cannot  make 
a  binding  oral  contract  with  her  husband 
for  an  equal  share  in  the  profits  arising  from 
land  held  by  them  In  entirety,  since  sucli 
agreement  would  change  the  legal  effect  of 
the  deed  creating  the  tenancy.  Morrill  v. 
Morrill   [Mich.]   101  N.  W.  209. 

Trusts  required  by  the  statute  of  frauds  to 
be  in  writing  cannot  be  established  by 
parol.  Hill  v.  Warsawski,  93  App.  Div.  198, 
87  N.  T.  S.  551;  Boyd  v.  Boyd  [Tex.  Civ.  App.] 
78  S.  W.  39.  Trust  deed  could  not  be  changed 
by  parol  to  mortgage  to  secure  other  debts. 
Christian  v.  Highlands,  32  Ind.  App.  104,  69 
N.  B.  266.  A  trust  arising  by  operation  of 
law  may  be  proved  by  parol  or  inferred  from 
circumstances.  Lyons  v.  Berlau,  67  Kan.  426, 
73  P.  52. 

Where  a  deed  contains  the  usual  habendum 
clause  of  a  fee  simple  deed,  parol  evidence  Is 
competent  to  show  a  trust  in  favor  of  third 
parties   (Mee  v..  Mee   [Tenn.]    82   S.  W.   830); 
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§  6.     Hearsay.    A.  General  ru^sP — ^Unsworn  statements,  out  of  court,  by 
persons  not  parties  to  the  action,  are  inadmissible,^*  and  testimony  based  on 


but  If  the  deed  contains  provisions  expressly 
authorizing  the  grantee  to  dispose  of  the 
property  conveyed  at  the  grantee's  discre- 
tion, parol  proof  of  a  trust  in  favor  of  third 
persons  is  inconsistent  with  such  terms,  and 
incompetent  (Id.) 

Iiegal  title  cannot  be  proved  by  parol 
(Reynolds  v.  Clowdus  [Ind.  T.]  76  S.  W.  277), 
unless  ownership  of  the  land  is  merely  a  col- 
lateral and  incidental  issue  (Garrison  v. 
Glass,  139  Ala.  512,  36  So.  725).  Parol  evi- 
dence ia  inadmissible  to  establish  the  In- 
tended legal  effect  of  a  void  deed.  Boyd  v. 
Boyd  [Tex.  Civ.  App.]  78  S.  "W.  39.  A  waiver 
of  a  condition  precedent  in  a  deed  cannot 
be  shown  by  parol,  since  any  verbal  agree- 
ment changing  such  condition  would  be  void 
under  the  statute  of  frauds.  Culy  v.  TJpham 
[Mich.]  97  N.  W.  405.  Parol  evidence  is  in- 
admissible to  show  that  property  bought  by 
a  third  person  was  in  reality  bought  by  com- 
plainant's debtor,  since  the  effect  would  be 
to  bring  into  the  debtor's  estate  property 
that  had  not  previously  belonged  to  it.  Hoff- 
mann V.  Ackermann,  110  La.  1070,  35  So.  293. 
An  agreement  that  part  of  the  land  con- 
veyed for  park  purposes  was  to  be  used  as  a 
street  was  Incapable  of  parol  proof,  because 
it  would  contradict  the  granting  clause  and 
limit  the  estate  conveyed.  Pickett  v.  Mer- 
cer [Mo.  App.]  80  S.  W.  285.  Answers  to 
interrogatories  on  facts  and  articles,  relied 
on  to  establish  simulation  or  agency  in  real 
estate  transfer,  cannot  be  contradicted  by 
parol,  nor  can  writings  insufficient  per  se  to 
establish  title  be  eked  out  by  the  testimony 
of  witnesses.  Ackerman  v.  Peters  [La.]  36 
So.  923.  When  a  deed,  absolute  in  form,  is 
given  to  secure  a  debt,  a  subsequent  oral 
agreement  and  destruction  of  the  note  can- 
not pass  legal  title  to  the  mortgagee  by  the 
original  Instrument.  Keller  v.  Kirby  [Tex. 
Civ.  App.]  79  S.  W.  82.  Parol  evidence  is  in- 
admissible to  show  that  any  other  than  the 
grantee  named  in  a  conveyance  is  bound  by 
the  obligations  of  the  instrument.  Moore  v. 
Boyd  [Tex.  Civ.  App.]  79  S.  "W.  647. 

A  party  to  a  written  contract  for  the  sale 
of  land  may  waive  his  rights  thereunder-  by 
parol,  and  the  contract  may  be  annulled, 
abandoned  and  extinguished  by  parol. 
Wadge  v.  Klttleson,  12  N.  D.  452,  97  N.  W. 
856.  The  statute  of  frauds  does  not  prevent 
proving  an  executed  sale  of  personalty  by 
parol.  Lathrop  v.  Humble  [Wis.]  97  N.  W. 
905. 

22.  Parol  evidence  is  inadmissible  to  sup- 
ply, extend  or  modify  the  records  of  judi- 
cial acts  of  boards  of  municipal  officers  or 
county  commissioners.  Parol  evidence  of  a 
mayor  to  show  authority  to  construct  a 
sewer  excluded,  when  the  record  did  not  show 
such  authority.  Kidson  v.  Bangor  [Me.]  68 
A.  900. 

Journals  of  the  general  assembly  cannot 
be  contradicted  (State  v.  Armour  Packing 
Co.,  135  N.  C.  62,  47  S.  B.  411),  or  varied  or 
explained  by  extraneous  evidence  (Town  of 
Wilson  v.  Markley,  133  N.  C.  616,  45  S.  E. 
1023).  An  ambiguity  in  the  description  of 
land  in  an  assessment  roll  cannot  be  ex- 
plained by  parol.  Leavenworth  v.  Green- 
viUe  Wharf  &  Storage  Co.  [Miss/]  35  So.  138. 
Parol    evidence    is    inadmissible    to    show    a 


governor  first  approved  and  filed  a  bill,  and 
then  withdrew,  vetoed,  and  reflled  it,  the 
records  showing  the  bill  was  vetoed.  People 
V.  McCullough,  210  111.  488,  71  N.  E.  602. 
The  record  showing  adjournment  of  a  com- 
mon council  to  a  certain  day,  parol  evidence 
was  inadmissible  to  show  adjournment  in 
fact  to  a  different  day.  Chippewa  Bridge 
Co.  V.  Durand  [Wis.]  99  N.  W.  603.  Decla- 
ration of  a  judge  who  signed  an  order  ap- 
pointing receivers  inadmissible  to  show 
grounds  on  which  he  entered  the,  order. 
Blue  Mountain  Iron  &  Steel  Co.  v.  Portner 
[C.  C.  A.]  131  F.  57.  Oral,  evidence  was  ad- 
missible to  show  the  vote  by  which  an  ordi- 
nance was  passed,  the  record  simply  stating 
the  passage,  without  recording  the  vote. 
Gove  V.  Tacoma,  34  Wash.  434,  76  P.  73. 

Corporate  records:  Since  the  law  does  not 
required  a  record  of  the  vote  of  the  directors 
of  an  agricultural  society,  negotiating  a  loan, 
parol  evidence  is  admissible  to  show  such 
vote.  Ismon  v.  Loder  [Mich.]  97  N.  W.  769. 
Where  minutes  of  a  meeting  are  silent  as  to 
a  transaction  claimed  to  have  occurred,  oral 
evidence  is  admissible  to  prove  the  transac- 
tion. Ehrllch  V.  Chevra  Agudas  Achin  Aushi 
Wizna,  86  N.  T.  S.  820.  But  oral  evidence  is 
inadmissible  to  prove  an  alleged  transaction, 
unless  an  omission  or  error  in  the  record  be 
shown.     Id. 

Note:  "Parol  evidence  may  be  received  in 
some  cases  to  supplement  a  record  (Inhabit- 
ants of  West  Bath  v.  County  Com'rs,  36  Me. 
74;  Smith  v.  County  Com'rs,  42  Me,  395),  and 
to  show  to  what  subject  the  action  of  a  cor- 
poration applies  (Baker  v.  Inhabitants  of 
Windham,  13  Me.  74).  It  is  also  admissible 
In  special  proceedings,  instituted  for  the  pur- 
pose, to  correct  errors  In  a  record  (Willard 
V.  Whitney,  49  Me.  235);  or,  if  the  record  is 
destroyed  or  lost,  to  prove  its  purport  (Gore 
V.  Elwell,  22  Me.  442)."  But  the  general 
rule  is  as  stated  in  Kidson  v.  City  of  Ban- 
gor [Me.]  58  A.  900  (above)  from  which  this 
excerpt  is  taken. 

23.  See  1  Curr.  L.  1148. 

24.  McClurg  v.  Brenton,  123  Iowa,  368,  98 
N.  W.  881;  Smith  v.  Lawrence,  98  Me.  92,  56  A. 
455;  Roberts  v.  Bidwell  [Mich.]  98  N.  W.  1000; 
Torreyson  v.  Turnbaugh  [Mo.  App.]  79  S.  W. 
1002;  Westfeldt  v.  Adams,  135  N.  C.  591,  47 
S   E.  816;  Donaldson  V.  Dobbs  [Tex.  Civ.  App.] 

80  S.  W.  1084;  Bell  v.  Bates   [Tex.  Civ.  App.] 

81  S.  W.  551:  Wilmington  Sav.  Bank  v.  Waste 
[Vt.]   57  A.  241. 

Illustrations — Excluded  as  hearsay:  What 
plaintiff  told  her  father  and  aunt  she  had 
heard  defendant  say.  Ranok  v.  Brackbill 
[Pa.]  58  A.  884.  Statements  by  a  third  per- 
son when  delivering  a  deed  to  the  grantee, 
Schaefer  v.  Anchor  Mut.  Fire  Ins.  Co.  [Iowa] 
100  N.  W.  857.  Testimony  that  a  grantor, 
since  deceased,  had  told  witness  he  had  not 
paid  a  certain  debt.  McGowan  v.  Davenport, 
134  N.  C.  526,  47  S.  E.  27.  Evidence  that  tes- 
tatrix said  she  intended  to  give  a  servant 
something  more  if  she  stayed  during  life  of 
testatrix.  Elwell  v.  Roper,  72  N.  H.  585,  58 
A.  507.  Conversations,  not  in  plaintiff's  pres- 
ence, between  other  parties,  and  a  private 
letter  of  which  plaintiff  had  no  notice.  Bell 
V.  Staaoke,  141  Cal.  186,  74  P.  774.  Evidence 
that    acquaintances    of    injured    person    had 
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hearsay,  and  not  on  the  personal  knowledgS  of  the  witness,  is  also  excluded.^' 
The  hearsay  rule,  however,  does  not  exclude  so-called  "traditionary  evidence"  of 
matters  of  public  or  general  interest,^"  nor  proof  of  age  and  pedigree  by  family 


never  heard  of  her  having  hernia  before  an 
accident.  Pelly  v.  Denison  &  S.  R.  Co.  [Tex. 
Civ.  App.]  78  S.  "W.  542.  Reports  to  a  com- 
pany's officer  of  prior  similar  accidents.  Al- 
len V.  St.  Louis  Transit  Co.  [Mo.]  81  S.  W. 
1142.  The  report  of  a  grand  Jury  on  the  un- 
safe condltloli  of  a  theater.  Oppenhelmer  v. 
Clunie,  142  Cal.  313,  75  P.  899.  Manufactur- 
ers' catalogue  Inadmissible  to  prove  capacity 
of  hot  air  plant.  Stagg  &  Conrad  v.  St.  Jean. 
[Mont.]  74  P.  740.  Recital  of  consideration 
In  a  deed  is  not  conclusive,  and  as  to  a 
stranger  to  the  deed.  It  is  hearsay.  Spohr  v. 
Chicago,  206  111.  441,  69  N.  B.  515.  The  re- 
citals of  consideration  in  deeds  of  land  are 
mere  unsworn  statements,  and  Inadmissible 
as  proof  of  the  value  of  land  in  the  vicinity 
where  the  land  transferred  is  situated.  City 
of  New  Orleans  v.  Manfre,  111  La.  927,  35  So. 
981.  A  receipt  acknowledging  payment  of 
money  la  generally  Inadmissible  against  a 
stranger  to  It  as  proof  of  payment,  being 
hearsay  only.  But  when  admitted  without 
proper  objection,  It  is  sufficient  to  support 
a  finding  based  thereon.  Beebe  v.  Redward 
[Wash.]  77  P.  1052.  In  an  action  against  de- 
fendant for  causing  plaintiff's  discharge  by 
his  employer,  plaintiff's  testimony  that  his 
boss  had  received  a  letter  from  defendant, 
seeking  the  discharge,  and  that  his  employ- 
er's superintendent  told  him  the  same  thing, 
was  hearsay.  Holder  v.  Cannon  Mfg.  Co., 
135  N.  C.  392,  47  S.  B.  481.  In  libel  action, 
testimony  of  one  In  the  district  attorney's 
office  that  he  had  Investigated  the  alleged 
libellous  charges  and  had  reported  against 
dismissal,  and  that  in  his  opinion  the  case 
had  been  "fixed"  (Carpenter  v.  New  Tork 
Evening  Journal  Pub.  Co.,  96  App.  Div.  376, 
89  N.  T.  S.  263),  and  conversation  between 
a  reporter  and  an  attorney  as  to  certain 
alleged  libellous  charges  was  hearsay  and 
Inadmissible  to  show  Justification  (Id.). 

25.  U.  S.  Fidelity  &  Guaranty  Co.  V. 
Damskibsaktieselskabet  Habil,  138  Ala.  348, 
35  So.  344;  Barclay  v.  Smith  [Miss.]  36  So. 
449.  One  who  testified  he  did  not  know  what 
certain  lumber  Inspection  rules  were  could 
not  testify  as  to  the  grading  of  lumber 
thereunder.  Bray  v.  John  L.  Roper  Lumber 
Co.,  132  N.  C.  695,  44  S.  B.  403.  Recitals  in 
preliminary  proofs  of  death,  based  on  hear- 
say, and  necessarily  conclusions,  are  not  ad- 
missions so  as  to  prevent  a  showing  of  the 
true  facts  on  the  trial.  Stevens  v.  Continen- 
tal Casualty  Co.,  12  N.  D.  463,  97  N.  W.  862. 
Mercantile  agency  reports  are  inadmissible 
to  prove  a  partnership  when  not  shown  to 
be  based  on  reports  authorized  by  the  per- 
son sought  to  be  bound,  or  that  knew  of 
them.  Marks  v.  Hardy's  Adm'r.  25  Ky.  L.  R. 
1770,  78  S.  W.  864.  The  report  of  a  com- 
mercial agency  is  rendered  admissible  by  tes- 
timony by  the  agent  that  the  facts  therein 
were  told  him  by  -the  merchant  concerned. 
Courtney  v.  "Wm.  Knabe  &  Co.  Mfg.  Co.,  97 
Md.  499,  55  A.  614. 

Held  admissible:  Witnesses  having  per- 
sonal knowledge  of  transactions  may  testify 
in  regard  thereto  though  they  refer  at  times 
to  matters  not  entirely  within  their  own 
knowledge.     Bright  v.   Carter,   117   Wis.   631, 


94  N.  W.  645.  Testimony  as  'to  the  market 
price  of  lemons  was  not  incompetent  merely 
because  the  knowledge  of  witness  was  de- 
rived from  Information  furnished  by  others. 
Betts  V.  Southern  California  Fruit  Exch. 
[Cal.]  77  P.  993.  In  an  action  to  recover 
commissions,  evidence  of  conversations  be- 
tween plaintiff  and  owners  of  the  property 
other  than  defendant,  and  a  prospective  pur- 
chaser of  the  property,  though  not  binding 
on  defendant,  were  held  competent  to  show 
that  plaintiff  had  carried  out  his  contract. 
Good  V.  Smith,  44  Or.  578,  76  P.   354. 

General  reputation  In  a  community  is  in- 
admissible to  prove  partnership.  Marks  v. 
Hardy's  Adm'r,  25  Ky.  L.  R.  1770,  78  S.  W. 
864.  Or  unchastity  of  a  wife  before  and  at 
the  time  of  marriage.  Kennington  v.  Catoe 
[S.  C]  47  S.  E.  719.  Or  character  of  house 
of  ill  fame.  Ramsey  v.  Smith,  138  Ala.  333, 
35  So.  325.  Or  condition  of  Insured's  health 
when  she  became  a  member  of  a  beneficial 
organization.  Home  Circle  Soc.  No.  1  v.  Shel- 
ton  [Tex.  Civ.  App.]  81  S.  W.  84.  Or  that 
plaintiff  was  a  prostitute.  St.  Louis  &  S.  F. 
R.  Co.  V.  Smith  [T^x.  Civ.  App.]  79  S  W.  340. 

But  general  reputation  is  sometimes  com- 
petent evidence,  thus:  The  fact  of  knowl- 
edge may  be  proved  by  circumstances  and 
general  reputation  as  to  the  fact,  notice  of 
which  is  sought  to  be  shown.  Continental 
Ins.  Co.  V.  Cummings  [Tex.]  81  S.  W.  705. 
Evidence  of  a  person's  reputation  for  pay- 
ing his  debts  is  admissible  on  an  Issue  of 
notice  of  his  insolvency.  Hooks  v.  Paf- 
ford  [Tex.  Civ.  App.]  78  S.  W.  99  .  Proof 
of  the  general  reputation  and  belief  in  the 
existence  of  a  fact  is  admissible  to  show 
knowledge  thereof  by  one  in  the  neighbor- 
hood. Wright  V.  Stewart,  130  P.  905.  Evi- 
dence that  cattle  were  generally  recognized 
and  spoken  of  in  the  community  as  belong- 
ing to  a  person  held  admissible  on  owner- 
ship Issue.  Drumm-Flato  Commission  Co.  v. 
Gerlach  Bank  [Mo.  App.]  81  S.  W.  503.  On 
an  issue  of  adverse  possession,  a  general  un- 
derstanding in  the  neighborhood  as  to  own- 
ership may.  It  seems,  be  shown,  to  prove  the 
notoriety  of  the  adverse  possession;  but  the 
exclusion  of  such  evidence  was  held  not  prej- 
udicial error  in  this  case.  Miller  v.  Shum- 
way  [Mich.]  98  N.  W.  385.  Evidence  that  a 
person  was  treated  by  a  negro  and  mulatto 
woman,  husband  and  wife,  as  their  child, 
was  competent  on  the  issue  whether  he  was 
a  negro;  as  was  the  reputed  race  of  his  re- 
puted parents.  Locklayer  v.  Locklayer,  139 
Ala.  354,  35  So.   1008. 

36.  When  the  public  records  covering  the 
acquisition  of  certain  land  by  Hartford,  and 
a  tender  of  It  by  the  city  to  the  state  were 
before  the  court,  "traditionary  evidence," 
consisting  of  the  discussion  of  citizens  In  a 
public  meeting,  and  a  newspaper  article,  at 
the  time,  was  inadmissible  to  prove  the  gen- 
eral understanding  as  to  the  legal  effect  of 
the  transactions.  City  of  Hartford  v.  Mas- 
len,  76  Conn.  599,  57  A.  740.  Where  two  per- 
sons who  signed  a  deed  as  trustees  of  the 
city  of  Monterey  were  dead  and  a  third  men- 
tally and  physically  Incapacitated,  evidence  of 
common  repute  was  admissible  to  show  they 
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history  and  tradition;"  nor  statements  introduced  for  a  purpose  other  than  to 
prove  the  facts  stated.^' 

(§6)  B.  Res  gestae.'^" — Contemporaneous  acts  and  declarations,  explana- 
tory of  the  act,  transaction  or  condition  which  is  the  subject  of  controversy,  and 
growing  naturally  therefrom,  are  admissible  as  a  part  thereof.'" 


acted  as  trustees  at  the  date  of  execution  of 
the  deed.  City  of  Monterey  v.  Jacks,  139  Cal. 
542,    73  P.    436. 

Notes  "The  exception  to  the  general  rule 
excluding  hearsay  evidence,  which  permits, 
in  certain  cases,  the  reception  of  what  is 
called  'traditionary  evidence'  concerning 
facts  of  public  or  general  interest,  affecting 
public  or  private  rights,  is  limited  to  proof 
of  declarations  of  deceased  persons,  or  per- 
sons supposed  to  be  dead,  or  who  are  not 
available  as  witnesses,  as  to  ancient  rights 
of  which  they  are  presumed  or  are  shown  to 
have  had  competent  knowledge,  and  v/^hioh 
rights  are  incapable  of  proof  in  the  ordinary 
way  by  living  witnesses;  and  this  exception 
is  not  to  be  favored  or  extended."  Hall,  J., 
in  City  of  Hartford  v.  Maslem  [Conn.]  57  A. 
740,  citing  1  Greenleaf,  Ev.  (13tll  Ed.)  §§  128- 
130;  Thayer's  Cases  on  Evidence,  pp.  409-428; 
Merwin  v.  Morris,  71  Conn.  555,  572,  42  A. 
855;  Southwest  School  District  v.  Williams, 
48  Conn.  505-507;  "Wooster  v.  Butler,  13  Conn. 
308-315. 

27.  Members  of  a  family  are  permitted  to 
testify  to  matters  pertaining  to  pedigree, 
such  as  descent  and  relationship,  the  facts 
of  birth,  marriage  and  death,  and  the  times 
when  they  occurred.  A  wife  who  had  lived 
twenty  years  with  her  husband  was  compe- 
tent to  testify  to  his  age,  though  the  original 
source  of  her  information  was  hearsay. 
Grand  Lodge  A.  O.  U.  W.  v.  Bartes  [Neb.] 
98  N.  W.  715.  Anyone  who  has  arrived  at 
an  age  making  him  competent  as  a  witness 
may  testify  to  his  own  age;  that  witness" 
knowledge  is  based  on  what  Is  told  him  by 
his  parents  does  not  render  it  hearsay. 
Loose  V.  State  [Wis.]  97  N.  W.  526;  McCol- 
lum  V.  State,  119  Ga.  308,  46  S.  E.  413.  A 
member  of  a  family  living  therein  is  pre- 
sumptively qualified  as  a  witness  to  prove 
the  age  and  pedigree  of  the  others,  unless  a 
cross-examination  shows  that  the  knowledge 
is  not  derived  from  family  tradition  and  re- 
pute, but  from  the  statements  of  a  stranger. 
Grand  Lodge  A.  O.  U.  W.  v.  Bartes  [Neb.] 
96  N.  W.  186.  Statement  of  insured's  father 
that  insured  had  consumption  when  she  be- 
came a  member  of  a  benellcial  association 
was  admissible.  Home  Circle  Soo.  No.  1  v. 
Shelton  [Tex.  Civ.  App.]    81  S.  W.  84. 

Declarations  of  a  deceased  person,  related 
to  the  family  in  question,  are  competent  evi- 
dence In  matters  of  pedigree,  providing  de- 
clarant's relationship  Is  first  shown  by  evi- 
dence independent  of  the  declarations.  Davis 
V.  Moyels  [Vt.]  56  A.  174.  Since  they  are  ad- 
mitted "upon  the  principle  that  they  are  the 
natural  effusions  of  a  party  who  must  know 
the  truth,  and  who  speaks  upon  an  occasion 
when  his'  mind  stands  in  an  eyen  position, 
without  any  temptation  to  exceed  or  fall 
short  of  the  truth"  (Lord  Eldon),  It  must 
appear  that  such  declarations  were  ante  litem 
motam.  Id.  To  constitute  lis  mota,  It  Is  not 
essential  that  a  suit  be  pending;  the  exist- 
ence of  a  controversy,  capable  of  being  liti- 
gated  and  of  a  nature  likely  to  bias  the  mind 


of  declarant,  Is  sufBcIent.  Id.  A  recital  in 
a  petition  to  a  legislature  was  not  evidence 
of  helrshll)  of  one  named  therein  as  heir, 
when  there  was  no  evidence  of  the  petition- 
er's  relationship   to   the   family.     Id. 

Public  registers  and  reports,  such  as  health 
boards  and  census  reports,  are  competent 
evidence  In  matters  of  age  and  pedigree. 
Murray  v.  Supreme  Hive  Ladies  of  Maccabees 
of  the  World  [Tenn.]  80  S.  W.  827.  But 
baptismal  records  required  to  be  kept  by  a 
church,  while  they  are  evidence  of  the  fact 
and  date  of  baptism,  are  not  evidence  of  the 
date  of  birth,  because  such  entry  must  have 
been  based  on  hearsay.  Bailey  v.  Ply  [Tex. 
Civ.  App.]    80  S.  W.    675. 

28.  As  for  purpose  qf  impeachment.  Belt 
Ry.  Co.  V.  Confrey,  209  111.  344,  70  N.  E.  773. 
See  Witnesses,  2  Curr.  L.  2163.  Or  to  fix  a 
date  in  the  mind  of  a  witness.  North  Am- 
herst Home  Tel.  Co.  v.  Jackson,  4  Ohio  C.  C. 
(N.  S.)  386.  Conversations  between  testator 
and  witness  on  day  of  testator's  death  com- 
petent on  Issue  of  sanity.  Pattee  v.  Whit- 
comb,  72  N.  H.  249,  56  A.  459.  Conversation 
between  a  lawyer  and  one  since  deceased  at 
the  time  of  drafting  a  contract  was  admis- 
sible on  the  Is^ue  of  mental  capacity  to  con- 
tract. Grimshaw  v.  Kent,  67  Kan.  463,  73 
P.  92. 

29.  See  1  Curr.  L.  1149. 

30.  Evidence  of  what  occurred  at  the  time 
of  an  accident.  Including  the  acts  of  a  com- 
panion of  deceased.  Proper  v.  Lake  Shore  & 
M.  S.  R.  Co.  [Mich.]  99  N.  W.  283.  In  an 
action  by  a  wife  for  alienation  of  her  hus- 
band's affections,  the  relations  between  de- 
fendant and  the  husband  two  years  before. 
LInck  V.  LInck  [Mo.  App.]  79  S.  W.  478. 
Trainmen's  Interpretation  of  dispatcher's  or- 
ders competent  to  show  why  they  moved 
trains  as  they  did.  Wallace  v.  Boston  &  M. 
R.  R.,  72  N.  H.  504,  57  A.  913.  'In  an  action 
for  assault  and  battery  by  a  conductor,  evi- 
dence of  profane  language  used  by  the  par- 
ties. Birmingham  R.  L.  &  P.  Co.  v.  Mullen, 
138  Ala.  614,  35  So.  701.  Question  asked  by 
eight  year  old  boy  of  his  mother  while  he 
was  being  taken  from  under  a  street  car 
which  had  run  over  him.  Di  Prisco  v.  Wil- 
mington City  R.  Co.  [Del.]  57  A.  906.  State- 
ments of  bystanders  made  during  the  trans- 
action are  admissible  (Seawell  v.  Carolina 
Cent.  R.  Co.,  133  N.  C.  5M,  45  S.  E.  850),  and 
may  be  testified  to  by  the  person  who  made 
them  (Gulf,  C.  &  S.  F.  R.  Co.  v.  Hall  [Tex. 
Civ.  App.]  80  S.  W.  133.  Statement  of  ranch 
boss  as  he  was  driving  off  cattle,  that  if 
they  were  found  in  defendant's  pasture  again 
they  would  be  scattered  so  that  they  could 
never  be  found.  Waggoner  v.  Snody  [Tex. 
Civ.  App.]  82  S.  W.  355.  Statement  of  street 
car  conductor  when  fact  was  called  to  his 
attention  that  a  passenger  had  fallen  off  the 
car  and  was  lying  in  the  street.  South  Cov- 
ington &  C.  St.  R.  Co.  V.  Riegler's  Adm'r 
[Ky.]  82  S.  W.  382.  Statements  of  one  in 
possession  of  property,  claimed  to  have  been 
converted    by    another,    tending    to    explain 
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such  possession.  McDonald  v.  Bayha  [Minn.] 
100  N.  W.  679.  Statements  of  one  who  had 
possession  of  a  will,  made  when  he  produced 
it,  explaining-  his  possession  and  the  reason 
for  its  production,  held  admissible,  In  a  will 
contest,  forgery  of  the  will  being  alleged. 
Dolan  V.  Meehan  [Tex.  Civ.  App.]  80  S.  W.  99. 
Where  father  and  son  bore  the  same  name, 
acts  and  declarations  of  the  father,  as  a 
party  to  the  transaction,  were  admissible  to 
show  which  was  the  intended  grantee  in  a 
deed.  Matthews  v.  B.  Bppstein  &  Co.  [Tex. 
Civ.  App.]  80  S.  W.  882.  Declarations  of  a 
landowner  showing  an  intent  to  keep  a  lane 
open  as  a  private  way  were  admissible  in 
suit  to  enjoin  obstruction  of  the  way  as  a 
public  road.  Quick  v.  Cotman  [Iowa]  99  N. 
W.  3X)1.  The  declarations  of  a  father  when 
delivering  a  certificate  of  deposit  to  his 
daughter  were  admissible  as  a  part  of  the 
res  gestae  to  show  whether  he  was  acting 
in  his  own  behalf  or  as  agent  of  his  wife. 
Johnson  v.  Cole,  178  N.  T.  364,  70  N.  B.  873. 
Declarations  of  a  debtor  in  possession  of 
land,  claimed  by  a  creditor  to  have  been 
fraudulently  conveyed  to  another,  are  admis- 
sible as  part  of  the  fraud  against  the  claim- 
ant and  for  the  creditor.  Banks  v.  McCand- 
less,  119  Ga.  793,  47  S.  E.  332.  Where  a  work- 
man was  killed  by  being  struck  with  a  block 
of  wood  which  a  foreman  had  negligently 
thrown  on  a  car,  so  that  it  fell  into  a  shaft 
of  a  mine,  the  foreman's  statement,  when 
warned,  while  the  block  was  falling,  was 
admissible.  Strode  v.  Conkey  [Mo.  App.]  78 
S.   W.   678. 

The  declarations  must  be  a  part  of  the  acts 
which  they  tend  to  explain.  In  suit  against 
a  husband  for  goods  furnished  the  wife  who 
was  living  apart  from  him,  her  declaration 
that  she  received  the  goods,  not  a  part  of  the 
transaction,  was  inadmissible  on  the  issue  of 
delivery  of  the  goods.  Meyer  v.  Jewell,  88 
N.  T.  S.  972.  A  pauper's  declarations  regard- 
ing his  Intent  as  to  his  place  of  residence  can 
be  received  in  evidence  only  if  a  part  of  acts 
which  they  explain,  and  from  which  his  in- 
tention may  be  inferred.  Inhabitants  of 
Knox  V.  Montville,  98  Me.  493,  57  A.  792.  A 
person's  intention  can  only  be  shown  by  his 
words  and  acts,  but  a  mere  expression  of 
intent  disconnected  with  any  relevant  cir- 
cumstances would  be  too  remote  to  be  ad- 
missible in  evidence.     Id. 

31.     See  1  Curr.  Li.  1150,  n.  9.     . 

33.  Nashville,  C.  &  St.  L.  R.  Co.  v.  Miller, 
120  Ga.  453,  47  S.  Bt  959;  Buce  v.  Eldon,  122 
Iowa,  92,  97  N.  W.  989;  Potter  v.  Cave,  123 
Iowa,  98,  98  N.  W.  569;  Robinson  v.  Halley 
[Iowa]  100  N.  W.  328;  Gosa  v.  Southern  R.  [S. 
C]  45  S.  B.  810;  International  &  G.  N.  R.  Co. 
v.  Cain  [Tex.  Civ.  App.]  80  S.  W.  571;  St. 
Louis  S.  W.  R.  Co.  V.  Burke  [Tex.  Civ.  App.] 
81  S.  W.  774.  Plaintiff^s  words,  "My  back  and 
hip  hurts '  me,"  could  be  shown.  Cleveland, 
etc.,  R.  Co.  V.  Carey  [Ind.  App.]  71  N.  B.  244. 
Expressions  of  pain  or  suffering,  groans  and 
inarticulate  cries,  indicating  such  a  condi- 
tion admissible  without  showing  exact  lan- 
guage used.  Indianapolis  St.  R.  Co.  v. 
Schmidt  [Ind.]  71  N.  E.  201'.  Evidence  that 
plaintiff  cried   all  afternoon  and  complained 


of  pain  next  morning  admissible.  Mont- 
gomery St.  R.  Co.  V.  Shanks  [Ala.]  37  So. 
166.  Statements  or  declarations  of  present, 
existing  pain,  and  describing  the  location 
of  such  pain,  are  admissible,  whether  made 
at  the  time  of  or  after  the  injury  which 
caused  the  pain.  Battis  v.  Chicago,  R.  I.  & 
P.  R.  Co.  [Iowa]  100  N.  W.  543.  But  the  in- 
jured person's  account  of  the  injury  cannot 
be  given  in  connection  with  his  expressions 
of  pain.  Southern  Ind.  R.  Co.  v.  Davis,  32 
Ind.  App.  S69,  69  N.  B.  550.  A  statement  of 
plaintiff,  overheard  by  his  wife,  that  he 
would  commit  suicide  "if  he  didn't  have  chil- 
dren" was  admissible  as  a  verbal  act,  showing 
a  mental  condition,  melancholia,  claimed  to 
have  resulted  from  an  accident.  Cashin  v. 
New  York,  N.  H.  &  H.  R..Co.,  185  Mass.  543, 
70  N.  E.  930.  Complaints  of  present  pain  are. 
however,  admissible  only  to  show  the  in- 
jured person's  condition  at  the  time,  and  are 
inadmissible  "to  show  past  similar  pain.  Id. 
But  expressions  of  present  pain,  to  be  ad- 
missible, must  be  the  natural  effusions  of 
one  who  knows  the  truth  and  speaks  on  an 
occasion  when  there  Is  no  temptation  to 
exceed  or  fall  short  of  the  truth.  Hence  it 
was  held  that  a  physician  called  to  examine 
plaintiff  with  a  view  to  having  him  testify 
could  not  state  how  plaintiff  acted  during 
the  examination,  tending  to  show  pain.  Com- 
stock  V.  Georgetown  Tp.  [Mich.]  100  N.  W. 
788.  Also  that  statements  of  a  patient  to 
his  physician  regarding  subjective  symptoms 
were  not  admissible  when  made  both  for  pur- 
pose of  treatment  and  to  have  physician  tes- 
tify as  an  expert.  Kath  v.  Wisconsin  Cent. 
R.  Co.  [Wis.]  99  N.  W.  217.  But  it  was  held 
elsoTvhere  that  statements  of  a  sick  person 
made  to  a  physician  during  or  prior  and  with 
a  view  to  treatment,  or  as  a  part  of  the  res 
gestae,  are  competent  even  though  suit  has 
been  Instituted  to  recover  damages  for  the 
injury.  Chicago  City  R.  Co.  v.  Bundy,  210 
111.  39,  71  N.  B.   28. 

33.  Declarations  of  an  assured,  after  the 
assignment  of  the  policy,  and  a  short  time 
before  he  was  found  dead,  held  inadmissible 
as  res  gestae,  especially  since  they  did  not 
clearly  indicate  a  suicidal  intent.  Ross- 
Lewin  v.  Germania  Life  Ins.  Co.  [Colo.  App.] 
78  P.  305. 

34.  Statements  of  an  Injured  servant,  and 
his  conversation  with  another,  regarding  the 
manner  In  which  the  accident  happened, 
within  five  minutes  after  the  occurrence,  and 
three  hours  before  he  died,  while  suffering 
great  pain,  were  admissible.  Missouri,  etc., 
R.  Co.  v.  Jones  [Tex.  Civ.  App.]  80  S.  W.  852. 
Statements  by  injured  person  a  few  minutes 
after  the  accident  admissible.  Gulf,  C.  &  S. 
P.  R.  Co.  V.  Willoughby  ]Tex.  Civ.  App.]  81 
S.  W.  829. 

35.  Statement  of  injured  servant  to  physi- 
cian as  to  how  he  got  hurt.  Missouri,  etc., 
R.  Co.  V.  Smith  [Tex.  Civ.  App.]  82  S.  W.  787. 
Declarations  of  a  railway  employe,  after  an 
injury  to  another  person.  Columbus  R.  Co. 
V.  Peddy  [Ga.]  48  S.  B.  149.  Declarations  of 
conductor  of  train  after  collision.  Nelson  v. 
Georgia,  C.  &  N.  Ry.  [S.  C]  47  S.  E.  T22. 
Statements     of     bystander     after     accident. 
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Gosa  V.  Southern  R.  tS.  C]  45  S.  B.  810. 
Declarations  o(  the  driver  of  a  wagon  after 
a  collision.  Buj'ns  v.  Borden's  Condensed 
Milk  Co.,  93  App.  Div.  566,  87  N.  T.  S.  883. 
Declarations  of  the  person  injured  as  to  how 
the  accident  occurred,  made  to  persons  com- 
ing to  his  help  immediately  after  the  acci- 
dent. Williams  v.  Southern  R.  [S.  C]  47 
S.  B.  706.  Statements  several  minutes  after 
street  oar  accident  and  after  car  had  left. 
Hot  Springs  St.  R.  Co.  v.  Hildreth  [Ark.]  82 
S.  W.  245.  Admissions  by  a  street  car  con- 
ductor, after  he  had  walked  a  block,  after  an 
accident.  Boone  v.  Oakland  Transit  Co.,  139 
Cal.  490,  73  P.  243.  Declaration  of  one  who 
was  injured  by  falling  into  a  sewer  excava- 
tion that  there  was  no  light  there,  made  ten 
minutes  after  the  accident.  Guild  v.  Pringle, 
[C.  C.  A.]  130  F.  419.  Statements  several 
hours  after  the  death  of  deceased  that  death 
resulted  from  an  overdose  of  morphine. 
Goulding  v.  Phillips  [Iowa]  100  N.  "W.  516. 
Declarations  day  after  accident.  Clancy  v. 
Barker  [Neb.]  98  N.  W.  440.  Conversations 
regarding  the  death  of  the  person  the  day 
after  the  death  occurred.  Knott  v.  Peterson 
[Iowa]  101  N.  W.  173.  The  statement  of  a 
street  railway  superintendent  to  a  foreman 
of  the  car  barns,  the  morning  after  an  acci- 
dent, that  the  motorman  was  incompetent. 
Havens  v.  Rhode  Island  Sub.  R.  Co.  [R.  1.] 
58  A.  247.  Statements  as  to  incompetency 
of  engineer,  made  by  defendant's  superin- 
tendent the  day  after  the  accident,  while 
taking  injured  person  to  town  to  have 
wounds  dressed.  Cook  v.  Stimson  Mill  Co. 
[Wash.]  78  P.  39.  Statement  of  a  mine 
"bank  boss"  made  some  time  after  an  acci- 
dent causing  a  servant's  death,  regarding  a 
previous  act,  tending  to  show  notice  of  a 
dangerous  condition.  MoFarland's  Adm'r  v. 
Harbison  &  Walker  Co.  [Ky.]  82  S.  W. 
430.  Conversation  between  witness  and 
motormaa  some  time  after  the  occurrence 
in  which  plaintiff  was  injured  inadmissi- 
ble as  substantive  evidence.  Butler  v.  De- 
troit, etc.,  R.  [Mich.]  101  N.  W.  232.  Dec- 
larations of  a  maker  of  a  note  two  days 
after  making,  tending  to  show  that  an  ac- 
commodation indorser,  sued  by  a  bona  fide 
holder,  indorsed  a  note  for  $200,  while  suit 
was  on  a  note  for  $2,200.  Union  Trust  Co. 
v.  Leighton,  83  App.  Div.  568,  82  N.  T.  S.  7. 
Admissions  of  company's  foreman  that  he 
neglected  to  Inform  servant  of  danger  and 
instruct  him,  made  several  days  after  acci- 
dent. Parker's  Adm'r  v.  Cumberland  Tel. 
&  T.  Co.,  25  Ky.  L.  R.  1391,  77  S.  W.  1109. 
Statements  of  plaintiff,  who  had  injured  her 
foot  in  a  defective  sidewalk,  on  her  return 
home,  and  again  six  months  later.  Fallon 
V.  Rapid  City  [S.  D.]  97  N.  W.  1009.  Decla- 
rations of  defendant's  son,  left  in  charge  of 
a  horse,  which  being  left  unhitched,  ran 
away,  injuring  plaintiff,  made  shortly  after 
the  accident.  Haywood  v.  Hamm  [Conn.]  58 
A.  695.  Declarations  by  defendant's  super- 
intendent, after  an  accident,  tending  to  show 
knowledge  of  a  servant's  intemperate  habits 
before  the  accident,  were  incompetent  as 
original  evidence  of  notice  of  such  incompe- 
tency, being  mere  narrations  of  past  occur- 
rences. White  V.  Lewiston  &  T.  P.  R.  Co., 
94  App.  Div.  4,  87  N.  T.  S.  901. 
36.    Illustrations:     Declarations    of   an   al- 


leged negro,  since  deceased,  as  to  his  race. 
Locklayer  v.  Locklayer,  139  Ala.  354,  35  So. 
1008.  Declarations  as  to  source  and  charac- 
ter of  title.  Jones  v.  Robb  [Tex.  Civ.  App.] 
80  S.  W.  395.  In  an  action  for  false  arrest 
and  imprisonment  against  a  U.  S.  marshal, 
evidence  of  a  conversation  between  the  mar- 
shal and  a  third  person  while  plaintiff  was 
in  custody.  Bailey  v.  Warner  [C.  C.  A.]  118 
F.  395.  In  an  action  for  conversion  of  prop- 
erty by  an  officer  making  a  levy,  the  officer's 
declarations  tending  to  show  knowledge  by 
him  of  ownership  of  the  property  by  a  third 
person,  at  least  that  he  was  put  on  inquiry. 
McKnight  v.  United  States  [C.  C.  A.]  130  F. 
659.  In  an  action  on  a  note,  the  considera- 
tion for  which  was  a  promise  to  convey  land, 
an  admission  by  the  one  holding  legal  title 
that  he  had  verbally  authorized  plaintiff  to 
sell.  Northington  v.  Granade,  118  Ga.  584, 
45  S.  E.  447.  In  an  action  for  purchase  price 
of  goods,  declarations  of  defendant  that  he 
would  pay  for  materials  used  in  building 
a  house.  Myer-Neville  Hardware  Co.  v. 
Spann  [Miss.]  35  So.  177.  A  statement  of  a 
member  of  an  alleged  partnership  that  he 
wanted  to  settle  a  claim  but  would  be  liable 
to  garnishment  if  he  did  so.  Tapp  v.  Dib- 
rell,  134  N.  C.  546,  47  S.  B.  51.  Declarations 
of  one  struck  by  a  train,  a  few  hours  after 
the  accident,  and  a  short  time  before  he  died, 
that  he  was  asleep  when  struck.'  Smith  v. 
International  &  G.  N.  R.  Co.  [Tex.  Civ.  App.] 
78  S.  W.  556.  Statements  of  testator's  wife 
showing  illwill  toward  disinherited  sons  were 
admissible  as  admissions  against  interest  on 
the  issue  of  undue  influence  by  her  in  will 
contest.  Powers'  Bx'r  v.  Powers,  25  Ky.  L. 
R.  1468,  78  S.  W.  152.  Statements  of  a  wife, 
acting  as  agent  for  her  husband,  thai;  he  was 
not  the  owner  of  property  on  which  they 
lived,  were  admissible  against  her;  not  being 
inadmissible  as  privileged  communications. 
Leyner  v.  Leyner,  123  Iowa,  185,  98  N.  W.  628. 
Admissions  In  proofs  of  death,  made  In  be- 
half of  beneficiaries,  are  admissible  against 
them,  in  an  action  on  an  insurance  p-iMcy. 
Fey  V.  I.  O.  O.  F.  Mut.  Life  Ins.  Soc.  [Wis.] 
98  N.  W.  206.  Where  a  parent  takes  a  prom- 
issory note  from  his  child,  payable  to  him- 
self, his  declarations  at  the  time,  or  subse- 
quently, that  the  note  was  a  mere  receipt  or 
memorandum  of  an  advancement,  are  admis- 
sible as  against  declarant's  interest.  Strode 
V.  Beall  [Mo.  App.]  79  S.  W.  1019.  State- 
ments and  admissions  made  during  life  to  a 
stranger  that  deceased  was  liable  for  one- 
half  an  indebtedness  evidenced  by  a  certain 
note,  are  admissible  in  an  action  against  his 
administrator  to  recover  one-half  the  debt. 
Miller  V.  McDowell  [Kan.]  77  P.  101.  A 
verbal  sale  to  plaintiff  and  declarations  of 
a  person  that  he  had  no  title  or  Interest, 
previous  to  a  sale  to  defendant,  such  decla- 
rations being  continued  up  to  the  time  of 
declarant's  death,  are  admissible  to  show  an 
abandonment  of  an  irrigation  ditch.  Griseza 
V.  Terwilllger  [Cal.]  77  P.  1034.  Upon  an 
issue  of  the  existence  of  a  partnership,  dec- 
larations of  one  sought  to  be  charged  as 
partner  to  the  effect  that  he  was  a  member 
of  the  Arm  are  admissible,  whether  made  to 
the  party  seeking  to  charge  him  or  to  a  third 
party,  and  whether  communicated  to  the 
party  seeking  to  hold  him- or  not.     Barwiok 
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V.  Alderman  [Fla.]  35  So.  13.  Where  hus- 
band and  wife  are  Joint  parties,  the  decla- 
rations o(  either,  though  Inadmissible  against 
the  other  spouse,  are  admissible  against  the 
declarant.  Chaslavka  v.  Mechalek  [Iowa]  99 
N.  W.  154. 

Silence  of  a  party  may  be  construed  as  an 
admission  of  what  Is  said  In  his  presence, 
but  It  must  appear  that  the  fact  admitted 
or  Inference  to  be  drawn  from  his  silence 
was  material  to  the  issue.  Thayer  v.  Usher, 
98  Me.  468,  57  A.  839.  On  the  issue  of  for- 
gery of  a  will,  evidence  that  one  of  the  sub- 
scribing witnesses,  who  was  one  of  the  par- 
ties charged  with  fraud,  remained  silent 
when  Inquiries  were  made  as  to  decedent's 
papers,  though  he'had  the  alleged  will  in  his 
possession,  and  was  present,  was  admissible. 
Dolon  V.  Meehan  [Tex.  Civ.  App.]  80  S.  W.  99. 
Silence  cannot  be  construed  as  an  acquies- 
cence In  the  truth  of  written  statements,  as 
where  an  Indorsee  did  not  answer  letters 
relative  to  his  promises  to  pay,  written  him 
by  the  holder  of  the  note.  State  Bank  of 
St.    Johns   V.    MoCabe    [Mich.]    98   N.    W.    20. 

Written  admissions:  A  claim  for  damages 
for  injuries  to  stock  is  admissible.  In  an  ac- 
tion for  damages,  as  an  admission  against  In- 
terest as  to  the  real  damage  suffered;  but  Is 
not,  of  course,  conclusive.  Gulf,  etc.,  R.  Co. 
V.  Combes  [Tex.  Civ.  App.]  80  S.  W.  1045.  An 
affidavit  of  claims  for  damages  to  a  shipment 
of  stock,  omitting  certain  items  sued  for,  and 
containing  others  for  which  other  roads  had 
settled,  was  admissible.  Pecos,  etc.,  R.  Co.  v. 
Lovelady  [Tex.  Civ.  App.]  80  S.  W.  867. 
Depositions  of  defendants,  introduced  as  ad- 
missions, were  not  rendered  incompetent  be- 
cause the  witnesses  afterwards  testified  to 
facts  Infionsistent  with  the  depositions.  Voll- 
kommer  v.  Cody,  177  N.  T.  124,  69  N.  E.  277. 
An  oral  admission  by  the  maker  of  a  pay- 
ment on  a  note,  and  a  memorandum  In  her 
book  of  the  same,  were  admissible  to  take 
the  note  out  of  the  statute  of  limitations. 
Fowles  v.   Joslyn   [Mich.]    97  N.   W.   790. 

In  pleadings:  Where  defendant's  original 
plea  containing  admissions  of  plaintiff's  al- 
legations was  withdrawn,  and  an  amended 
plea  denied  the  allegations,  the  original  plea 
was  admissible  as  admissions  in  court.  Ala- 
bama Midland  R.  Co.  v.  Guilford,  119  Ga. 
523,  46  S.  B.  655.  Abandoned  pleadings  con- 
taining admissions  against  interest  are  ad- 
missible, though  such  pleadings  are  not 
signed  or  sworn  to  by  the  party  .sought  to 
be  bound.  Texas  &  P.  R.  Co.  v.  Coggln 
[Tex.  Civ.  App.]  77  S.  W.  1053.  Where  an 
abandoned  pleading  is  Introduced  as  an  ad- 
mission by  plaintiff,  he  may  show  that  the 
declaration  in  such  pleading  was  not  in  fact 
his  but  that  of  counsel.  Galloway  v.  San 
Antonio  &  G.  R.  Co.  [Tex.  Civ.  App.]  78  S. 
W.  32.  A  petition  In  another  action  con- 
taining an  admission  of  liability  held  admis- 
sible, though  prepared  by  counsel  and  un- 
signed by  defendant;  Its  weight  as  evidence 
was  for  the  jury.  L.  Greif  &  Bro.  v.  Selig- 
man  [Tex.  Civ.  App.]  ^2  S.  W.  533.  Com- 
plaint in  another  action  Inadmissible  against 
plaintiff  when  the  issues  in  that  action  were 
not  material  to  the  one  on  trial  and  would 
not  bar  the  present  plaintiff.  Murtagh  v. 
Dempsey,  85  App.  Div.  204,  83  N.  T  S  296. 
Whether  an  original  declaration,  which  has 


been  since  amended.  Is  admissible  as  an  ad- 
mission against  plaintiff,  is  doubtful;  but 
having  been  admitted,  plaintiff  could  prove 
by  a  letter  written  to  his  counsel  that  It  was 
not  an  admission.  Bernard  v.  Pittsburg  Coal 
Co.  [Mich.]  100  N.  W.  396.  See  1  Curr.  L. 
1160. 

87.  Admissions  against  Interest  are  ad- 
missible only  when  made  by  a  party  to  the 
suit,  either  on  the  record  or  otherwise.  In 
complete  control  of  the  litigation.  A  mere 
contingent  or  collateral  Interest  in  the  out- 
come is  not  sufilclent.  H.  C.  Judd  v.  New 
York  &  T.  S.  S.  Co.  [C.  C.  A.]  128  F.  7. 
An  oral  admission  is  admissible  against  the 
party  making  It,  though  It  relates  to  the 
contents  of  a  written  paper.  Cooley  v.  Col- 
lins [Mass.]  71  N.  E.  979.  An  insurance 
company,  which  had  made  a  provisional  loan 
or  payment  on  a  loss  of  goods  by  alleged 
negligence  of  a  carrier,  to  be  repaid  only  in 
case  an  action  against  the  carrier  for  recov- 
ery of  the  loss  was  successful,  was  not  such 
a  party  to  the  suit  that  admissions  by  it 
would  be  competent  to  relieve  defendant 
carrier  from  liability.  Id.  Statements  of  an 
attorney  made  to  counsel  for  the  adverse 
party,  not  in  the  presence  of  the  party  af- 
fected, are  Inadmissible.  Cable  Co.  v.  Pa- 
rantha,  118  Ga.  913,  45  S.  E.  787.  A  plea  of 
guilty  by  a  defendant  In  a  criminal  action 
may  be  used  as  an  admission  against  him 
in  another  action  Involving  the  same  facts, 
but  is  not  conclusive  against  him.  Wes- 
nleski  V.  Vanek  [Neb.]  99  N.  W.  258.  The 
recitals  on  printed  tags  on  ties  are  inad- 
missible as  admissions  of  the  tie  company 
without  showing  knowledge  of  the  recitals 
by  the  company.  Atchison,  etc.,  R.  Co.  v. 
Palmore  [Kan.]  75  P.  509.  Where  two  broth- 
ers acted  jointly  in  a  land  deal,  the  admis- 
sions, by  letter,  of  one  were  admissible 
against  the  other,  the  latter  being  the  only 
nominal  party  to  the  contract.  Maler  v.  Reb- 
stock,  92  App.  Div.  587,  87  N.  T.  S.  85.  Proof 
of  death  of  the  Insured  furnished  an  Insur- 
ance company  is  inadmissible  as  an  admis- 
sion of  one  suing  on  the  policy  without  a 
showing  of  the  circumstances  surrounding 
the  making  of  such  proof  and  the  author- 
ship thereof.  Barnett  v.  Prudential  Ins.  Co., 
91    App.    Dlv.    435,    86   N.    T.    S.    842. 

38.  Declarations  and  admissions  of  an 
agent,  as  well  as  his  acts,  may  be  proven  as 
original  evidence  against  the  principal,  when 
the  existence  of  the  agency  has  been  other- 
wise proven  (Fowler  v.  Iowa  Land  Co.  [S. 
D.]  99  N.  W.  1095;  Axtell  v.  Northern  Pac. 
R.  Co.  [Idaho]  74  P.  1075;  Bay  City  Irr.  Co. 
V.  Sweeney  [Tex.  Civ.  App.]  81  S.  W.  545), 
and  the  admissions^are  shown  to  have  been 
made  as  a  part  of  the  transaction — a  part 
of  the  res  gestae — In  which  the  agent  was 
then  acting  for  his  principal,  with  author- 
ity (National  Bldg.  Ass'n  v.  Quin,  120  Ga.  358, 
47  S.  B.  962;  Butters  Salt  &  Lumber  Co.  v. 
Vogel  [Mich.]  97  N.  W.  757;  King  v.  Atlan- 
tic City  Gas  &  Water  Co.  [N.  J.  Err.  &  App.] 
58  A.  345;  Goltra  v.  Tenland  [Or.]  77  P.  129; 
Havens  v.  R.  I.  Sub.  R.  Co.  [R.  I.]  58  A. 
247;  Waggoner  v.  Snody  [Tex.  Civ.  App.]  82 
S.  W.  355;  Continental  Ins.  Co.  v.  Cummlngs 
[Tex.]  81  S.  W.  705). 

Declarations  of  an  alleged  partner  are  in- 
admissible  to   prove   existence   of  the   part- 
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the   declarations  of  one  in  possession  of  property   are   admissible  to   limit  his 


nership;  but  partnership  having  been  other- 
wise proven,  one  partner's  declarations  are 
admissible  to  prove  liability  of  the  firm. 
Robinson  v.  First  Nat.  Bank  [Tex.]  82  S. 
W.  505.  See  Partnership,  2  Curr.  L.  1106; 
Agency,    1   Curr.   D.    43.    ' 

Declarations  against  interest,  made  by  one 
acting  as  agent,  are  admissible  against  de- 
clarant personally.  Leyner  v.  Deyner,  123 
Iowa,   186,    98   N.   W.    628. 

Illustrations. — Held  admissible:  Letter  of 
general  Insurance  agent  admissible  against 
company.  Knarston  v.  Manhattan  Life  Ins. 
Co.,  140  Cal.  57,  73  P.  740.  Letters  purport- 
ing to  have  been  written  by  freight  claim 
agent  admissible  against  the  railway  com- 
pany. St.  Louis  S.  "W.  R.  Co.  v.  Mclntyre 
[Tex.  Civ.  App.]  82  S.  W.  346.  Local  tele- 
phone manager  held  to  have  such  authority 
that  his  declaration  was  admissible  against 
the  company.  Texas  &  P.  Telephone  Co.  v. 
Prince  [Tex.  Civ.  App.]  82  S.  W.  327.  State- 
ments of  a  conductor  and  ticket  agents  to  a 
passenger  as  to  the  route  she  was  to  take 
were  admissible  when  her  ticket  contained 
no  information  as  to  the  route  and  did  not 
inform  her  of  a  rule  that  passengers  must 
travel  by  the  most  direct  route.  Illinois 
Cent.  R.  Co.  v.  Harper  [Miss.]  35  So.  764. 
Statements  of  a  general  agent  while  attempt- 
ing to  repair  machinery  that  it  was  old  and 
worthless  and  not  that  ordered  by  plaintiff 
are  admissible  against  the  company.  Stan- 
defer  V.  Aultman  &  Taylor  Mach.  Co.  [Tex. 
Civ.  App.]  78  S.  W.  552.  Statement  of  de- 
fendant's foreman  that  the  servant  who 
caused  the  injury  was  a  new  man  and  had 
not  been  instructed  as  to  giving  Tvarning 
signals,  made  a  few  minutes  after  the  acci- 
dent, and  while  the  speaker  was  in  charge 
of  the  servants,  was  admissible.  Consumers' 
Cotton  Oil  Co.  v.  Jonte  [Tex.  Civ.  App.]  80 
S.  W.  847.  Statements  of  a  village  president 
subsequent  to  an  accident,  showing  he  had 
notice  of  the  condition  causing  an  injury, 
were  admissible.  Radichel  v.  Kendall  [Wis.] 
99  N.  W.  348.  Evidence  that  plaintiff  asked 
a  street  car  conductor  to  let  her  off  at  a 
certain  street  and  that  he  said  he  would 
was  competent  in  an  action  for  injuries  re- 
ceived In  alighting  from  a  street  car.  Chi- 
cago City  R.  Co.  V.  Bundy,  210  111.  39,  71  N. 
B.  28.  Where  a  shipment  contract  did  not 
state  the  time  within  which  stock  would  be 
delivered,  a  statement  of  the  carrier's  agent 
as  to  when  delivery  would  be  made  was 
competent  as  an  admission  to  show  the  usual 
and  reasonable  time  required.  Southern  R. 
Co.  V.  Railey  Bros.  [Ky.]  80  S.  W.  786. 

Held  inadmlssIMe :  Declarations  of  an 
agent  as  to  past  events  are  not  admissible 
to  prove  such  events.  Kamp  v.  Coxe  Bros. 
&  Co.  [Wis.]  99  N.  W.  366;  Hogan  v.  Kelly 
[Mont.]  75  P.  81.  The  unsworn  statements 
of  an  agent  outside  the  scope  of  his  agency 
are  not  proof  of  the  matters  indicated  there- 
in as  regards  his  principal.  Harrigan  v.  Gil- 
christ [Wis.]  99  N.  W.  909.  The  declaration 
of  a  bank  cashier  that  a  bond  had  not  been 
filed  there  was  Inadmissible,  not  being  In  the 
usual  course  of  business.  Equitable  Mfg. 
Co.  V.  Howard  [Ala.]  37  So.  106.  One  au- 
thorised to  drive  another's  horse  is  not  there- 
by authorized  to  make  binding  admissions 
as   to   the   animal's   habit   of   running   away. 
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Haywood  v.  Hamm  [Conn.]  58  A.  695.  A 
servant  sent  to  repair  a  gas  stove  eould  not 
bind  his  master  by  a  statement  that  some- 
thing was  wrong  with  It.  King  v.  Atlantic 
City  Gas  &  Water  Co.  [N.  J.  Err.  &  App.] 
58  A.  345.  Admissions  of  a  hotel  manager 
not  binding  and  inadmissible  against  his 
employer.  Clancy  v.  Barker  [Neb.]  98  N. 
W.  440.  Declarations  of  an  agent  in  pos- 
session of  realty  for  the  mere  purpose  of 
managing  it  are  not  admissible  to  dispar- 
age the  principal's  title.  Sweeney  v.  Swee- 
ney, 119  Ga.  76,  46  S.  E.  76.  Declarations  of 
a  janitor  as  to  the  cause  of  disagreeable 
odors  In  a  house  were  inadmissible  without 
a  showing  of  the  janitor's  authority  to  make 
them.  Diehl  v.  Watson,  89  App.  Div.  445,  85 
N.  Y.  S.  851.  Conductor,  not  shown  to  have 
authority,  could  not  bind  company  by  ad- 
missions of  negligence  in'  handling  of  cat- 
tle. St.  Louis,  etc.,  R.  Co.  v.  Carlisle  [Tex. 
Civ.  App.]  78  S.  W.  553.  An  admission  of  the 
vice-president  of  a  corporation  as  to  the 
ownership  of  a  tugboat  causing  an  injury 
could  not  be  proven  against  the  corporation 
when  not  a  part  of  the  res  gestae,  and  the 
officer  was  not  shown  to  have  authority  to 
so  bind  the  corporation.  Patterson  v.  White 
Star  Towing  Co.,  85  N.  Y.  S.  359.  Testimony 
of  employes  of  a  corporation  on  a  former 
trial  Is  inadmissible  against  the  corporation 
on  a  subsequent  trial,  since  an  agent's  dec- 
larations on  the  witness  stand  are  not  bind- 
ing on  the  principal.  Vohs  v.  A.  E.  Short- 
hill  Co.  [Iowa]  100  N.  W.  495.  A  declaration 
of  one  on  whose  premises  building  materials 
had  been  delivered,  defendant  not  being  pres- 
ent, that  a  payment  by  him  was  on  defend- 
ant's account,  was  inadmissible  to  show  a 
sale  to  defendant.  Copp  v.  Gabler,  88  N.  Y. 
S.   440. 

Relations  otlier  than  agency  i  Debtor  and 
garnishee:  Admissions  of  the  principal  debt- 
ors are  inadmissible  against  garnishee  de- 
fendants, setting  up  a  defense  in  their  own 
interests.  Seitz  v.  Starks  [Mich.]  98  N.  W. 
852. 

Principal  and  snretyt  Declarations  of  a 
principal  are  inadmissible  against  the  surety 
unless  a  part  of  the  res  gestae,  made  during 
transaction  of  the  business  for  which  the 
surety  is  bound.  Declarations  of  an  alleged 
embezzler,  subsequent  to  the  embezzlement, 
were  inadmissible  against  his  surety.  Wie- 
der  V.  Union  Surety  &  Guaranty  Co.,  42  Misc. 
499,  86  N.  Y.  S.  105.  Declarations  of  a  prin- 
cipal are  inadmissible  against  his  surety,  un- 
less a  part  of  the  res  gestae.  Knott  v.  Peter- 
son [Iowa]   101  N.  W.  173. 

Corporations  and  members:  As  a  general 
rule,  admissions  of  individuals,  affecting  the 
interests  of  a  corporation  of  which  they  are 
members,  cannot  have  the  effect  of  an  ad- 
mission by  the  corporation.  Starr  Burying 
Ground  Ass'n  v.  North  Lane  Cemetery  Ass'n 
[Conn.]  58  A.  467.  But  declarations  against 
interest  of  individuals  are  admissible  against 
them  to  show  their  purpose  in  forming  a  cor- 
poration.     Id. 

Referee:  One  who  refers  another  to  a 
third  person  for  Information,  as  in  regard 
to  the  sufficiency  of  a  bond,  is  bound  by  the 
referee's  admissions.  Equitable  Mfg.  Co.  v. 
Cooley  &  Speers   [S.  C]   48   S.  E.   267. 

Guardian     and     ward:      Guardians     cannot 
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rights.''    The  declarations  of  a  former  owner,  subsequent  to  the  transfer  of  title 


make  admissions  binding  on  Infant  wards. 
Knights  ■  Templar  &  Masons'  Life  Indemnity 
Go.  V.  Crayton,  209  111.  550,  70  N.  E.  1066. 
Admissions  regarding  death  of  Insured  not 
admissible  against  the  minor  beneficiaries 
under  an  accident  policy.  Stevens  v.  Conti- 
nental Casualty  Co.,  12  N.  D.  463,  97  N.  W. 
862.  Where  a  policy  of  insurance  provided 
that  It  became  void  If  the  Insured  commit- 
ted suicide,  a  statement  of  the  guardian  of 
the  Infant  beneficiaries  that  the  Immediate 
cause  of  death  was  suicide  could  not  be 
treated  as  an  admission  of  the  Infants. 
Knights  Templar  &  Masons'  Life  Indemnity 
Co.  V.  Crayton,  209  111.  550,  70  N.  E.  1066. 

Co-consplrntoTs:  Declarations  of  a  con- 
spirator, In  pursuance  of  the  common  pur- 
pose, are  admissible  against  his  co-conspira- 
tors. Lane  v.  Bailey  [Mont.]  75  P.  191.  The 
existence  of  a  conspiracy  having  been  shown, 
the  acts  and  declarations  of  a  conspirator 
made  pursuant  to  and  in  furtherance  of  the 
conspiracy  are  admissible  against  all.  Stand- 
ard Oil  Co.  V.  Doyle  [Ky.]  82  S.  W.  271.  A 
letter  written  in  pursuance  of  a  conspiracy, 
admitted  to  be  genuine,  was  admissible, 
though  its  authorship  was  not  proved.  Ram- 
sey V.  Flower.s  [Ark.]  80  S.  W.  147.  Fraud- 
ulent representations  of  a  co-conspirator  are 
admissible  against  other  conspirators,  though 
not  made  in  their  presence. .  Miller  v.  John, 
208  111.  173,  70  N.  E.  27.  Where  there  is  a 
prior  dishonest  combination  between  parties 
to  a  conveyance  declarations  and  admissions 
of  the  grantor,  after  execution  of  the  deed, 
are  admissible  against  the  grantee  to  prove 
a  fraudulent  intent.  Walker  v.  Harold,  44 
Or,  205,  74  P.  705.  In  libel  suit  based  on 
charges  in  a  challenge  against  a.  minister  to 
keep  him  out  of  a  convention,  declarations 
showing  a  purpose  to  challenge  plaintiff's 
seat,  but  not  showing  that  the  alleged  libel- 
lous matter  was  to  be  used,  were  Inadmis- 
sible as  declarations  of  a  conspirator.  Cran- 
flU  v.  Hayden  [Tex.]  80  S.  W.  609.  Evidence 
of  defendant's  Illegal  occupation,  and  of  a 
statement  by  a  co-conspirator  that  plaintiff 
was  an  objectionable  man  in  the  community, 
made  before  the  conspiracy.  Is  admissible  in 
an  action  for  malicious  prosecution  by  a 
conspiracy,  to  show  motive.  Ramsey  v. 
Flowers  [Ark.]  80  S.  W.  147.  Acts  and  dec- 
larations of  a  conspirator  after  the  com- 
.pletlon  of  the  purpose  for  which  the  conspir- 
acy was  formed  are  admissible  only  against 
declarant.  Standard  OH  Co.  v.  Doyle  [Ky.] 
82  S.  W.  271.  The  declaration  of  a  conspira- 
tor, not  made  in  the  prosecution  of  the  en- 
terprise. Is  inadmissible  against  co-consplra- 
tors.  Seitz  v.  Starks  [Mich.]  98  N.  W. 
852. 

The  old  rule  that  a  conspiracy  must  be  es- 
tablished before  evidence  of  declarations  of 
co-conspirators,  made  In  a  defendant's  ab- 
sence, could  be  introduced  against  him.  Is 
not  now  in  vogue;  such  evidence  is  now  ad- 
missible in  the  first  Instance,  the  prosecution 
undertaking  to  show  a  conspiracy.  If  a  con- 
spiracy is  shown,  the  evidence  of  such  dec- 
larations becomes  competent;  If  not,  it  will 
be  excluded.  Bowen  v.  State  [Tex.  Cr.  App.] 
82  S  W.  520.  If  there  is  proof  of  the  con- 
spiracy, either  in  the  first  Instance  or  In  the 
course  of  the  evidence,  all  acts  or  declara- 
tions   of    co-conspirators    made    during    the 


pendency  of  and  In  furtherance  of  the  con- 
spiracy are  admissible.     Id. 

39.  The  declarations  of  one  in  possession 
of  realty  that  he  Is  acting  as  agent.  Mur- 
phy v.  Dafoe  [S.  D.]  99  N.  W.  86.  Acts  and 
declarations  of  one  in  possession  of  land  ad- 
missible to  show  character  and  extent  of 
possession.  Woodllef  v.  Woodllef  [N.  C]  48 
S.  E.  583.  In  an  action  Involving  the  title 
to  real  estate,  the  declarations  of  a  prede- 
cessor in  title  of  either  party,  made  while 
in  possession,  and  against  Interest,  and  re- 
lating to  matters  which  must  be  proved  by 
parol,  are  admissible,  as  when  such  declara- 
tions relate  to  the  nature,  character  and  ex- 
tent of  declarant's  possession.  Identity  and 
location  of  boundaries  and  monuments 
called  for  in  the  deed,  or  the  physical  con- 
dition or  use  of  the  property.  Phillips  v. 
Laughlln  [Me.]  58  A.  64.  But  such  declara- 
tions of  a  predecessor  in  title  as  to  the  in- 
validity of  a  deed  apparently  sufficient  and 
genuine,  and  duly  recorded,  are  not  admis- 
sible.     Id. 

Declarations  of  a  landowner  showing  a  lane 
over  a  neighbor's  land  to  be  a  private  way 
are  admissible  against  a  subsequent  gran- 
tee, In  a  suit  to  enjoin  obstruction  of  the 
road.  Quick  v.  Cotman  [Iowa]  99  N.  W.  301. 
Letters  of  a  trustee,  before  he  and  his  wife 
conveyed  property,  that  he  Ijad  Invested  trust 
funds  in  the  property,  are  admissible  against 
a  grantee,  who  Is  In  privity  of  estate  with 
the  trustee.  Lang  v.  Metzger,  206  111.  475, 
69  N.  E.  493.  Declarations  of  one  who  had 
paid  and  subscribed  for  stock  and  who  held 
it  were  admissible  to  show  that  he  held  as 
trustee.  Johnson  v.  Amberson  [Ala.]  37  So. 
273. 

Declarations  of  one  In  possession  of  per- 
sonalty as  to  Its  ownership  are  not  admissi- 
ble unless  a  part  of  the  res  gestae.  Mc- 
Knlght  v.  U.  S.  [C.  C.  A.]  130  F.  659.  Dec- 
larations of  an  Indian  woman  as  to  owner- 
ship of  cattle  Issued  to  her  by  the  govern- 
ment, which  she  had  no  power  to  dispose 
of,  were  Inadmissible  against  the  govern- 
ment In  an  action  by  It  for  conversion  of  the 
cattle.  Id.  Declarations  of  plaintiff's  as- 
signor, ■who  had  never  been  In  possession  of 
the  property  In  question,  were  inadmissible. 
Newberry  v.  Norfolk  &  S.  R.  Co.,  133  N.  C. 
45,    45   S.   E.    356. 

Note:  The  court  proceeds  partly  upon 
the  ground  that  admissions  by  a  privy  In  es- 
tate are  not  receivable  In  evidence  to  con- 
tradict a  record  title.  That  the  weight  of 
authority  is  in  support  of  this  proposition 
cannot  be  doubted.  GIbney  v.  Marchay,  34 
N.  T.  301.  Nevertheless,  the  decision  seems 
contrary  to  the  general  principles  of  the 
law  of  evidence.  In  favor  of  the  decision.  It 
Is  argued  that  the  policy  of  our  recording 
laws  demands  that  bona  flde  purchasers 
should  have  a  right  to  rely  upon  the  record 
as  showing  the  exact  facts.  See  Cook  v. 
Knowles,  38  Mich.  316,  330.  On  the  other 
hand,  it  has  been  held  repeatedly  that  where 
an  Innocent  purchaser  buys  land  from  a 
grantee  who  has  fraudulently  procured  a 
deed  from  one  with  whom  It  has  been  de- 
posited In  escrow  and  has  placed  the  same 
on  record,  he  acquires  no  title.  Everts  v. 
Agnes,  6  Wis.  453.  So  here  It  seems  clear 
that  If  the  deed  to  the  defendant's  grantor 
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by  him,  are  inadmissible  as  against  any  subsequent  successor  to  the  title.*"  Offers 
of  compromise  or  settlement  are  usually  excluded  on  grbunds  of  public  policy," 
but  admissions  of  distinct  facts  therein  are  admissible."  Self-serving  declara- 
tions are  inadmissible."  An  admission,  introduced  ia  evidence,  must  be  taken 
as  an  entirety.** 


was  forged,  the  defendant  never  acquired 
title;  and  that  any  fact  tending  to  prove 
such  forgery  was  entirely  relevant  to  the  is 
sue.  The  evidence  offered  did  tend  to  prove 
such  forgery,  and  regarded  either  as  an  ad- 
mission or  as  a  declaration  against  interest, 
came  within  the  exceptions  to  the  hearsay 
rule.  Cf.  Dickerson  v.  Chrlsman,  28  Mo. 
134;  Currier  v.  Gale,  14  Gray  [Mass.]  504,  77 
Am.  Dec.  343. — XVIII  Harvard  L.  R.  65. 

40.  The  admissi-^ns  of  one  In  possession  of 
land  are  Inadmissible  against  a  bona  fide  pur- 
chaser from  him.  Banks  v.  McCandless,  119 
Ga.  793,  47  S.  E.  332.  Declarations  of  gran- 
tor, after  delivery  of  deed  and  in  the  ab- 
sence of  grantees,  are  inadmissible  to  af- 
fect title  of  grantees,  by  showing  of  fraud. 
Stam  V.  Smith  [Mo.]  81  S.  "W.  1217.  State- 
ment of  grantor  to  witness,  not  in  presence 
of  grantee,  that  a  deed  was  without  money 
consideration,  was  hearsay.  Pierce  v.  Bemis 
[Ga.]  48  S.  B.  128.  Declarations  of  a  grantor 
in  a  trust  deed,  subsequent  to  Its  execution, 
impugning  the  title  of  the  land  conveyed, 
are  not  evidence  against  the  grantee.  Lang 
V.  Metzger,  206  111.  475,  69  N.  E.  493.  The 
declarations  of  a  mother,  after  transfers  of 
property  to  children,  were  inadmissible  on 
the  Issue  whether  such  transfers  were  abso- 
lute gifts  or  advancements.  Johnson  v.  Cole, 
178  N.  Y.  364,  70  N.  E.  873.  Statements  of 
a  former  owner  of  property,  In  disparage- 
ment of  his  title,  made  after  sale  of  the 
property  on  mortgage  foreclosure  are  in- 
competent except  for  the  purpose  of  impeach- 
ing the  witness.  Severson  v.  Gremim  [Iowa] 
100   N.   W.    862. 

.  The  declarations  of  a  grantor  of  realty 
or  donor  or  assignor  of  personalty,  made 
after  a  deed,  gift  or  sale,  are  incompetent  to 
defeat  the  claim  or  title  of  the  grantee,  donee 
or  assignee.  Declarations  of  donor  causa 
mortis,  after  the  gift,  held  Incompetent. 
Scheps  V.  Bowery  Sav.  Bank,  97  App.  Div. 
434,  90  N.  T.  S.  26.  The  declarations  of 
one  who  has  parted  ■with  the  title  and  pos- 
session of  personal  property  are  Inadmissi- 
ble to  defeat  the  title  of  a  subsequent  ven- 
dee. Woods  V.  Paurot  [Okl.]  77  P.  346.  A 
declaration  of  an  assignor  of  an  insurance 
policy,  subsequent  to  the  assignment,  is  in- 
admissible against  the  assignee.  Barnett  v. 
Prudential  Ins.  Co.,  91  App.  Div.  435,  86  N. 
T.  S.  842.  Admissions  of  an  assignor  after 
the  assignment  are  not  competent  to  prove 
that  goods  came  Into  a  party's  hands  as  as- 
signee. Finance  Co.  v.  Josephson,  88  N.  T. 
S.  707.  Declarations  of  a  devisee  are  incom- 
petent to  prove  nonpayment  of  a  legacy  in 
an  action  to  establish  the  lien  of  a  legacy 
as  against  the  devisee's  mortgagee.  Conk- 
ling  v.  Weatherwax,  90  App.  Div.  585,  86  N. 
Y'  S    139 

41.'  Teasley  v.  Bradley,  120  Ga.  313,  47  S. 
E.  925.  Since  compromises  are  favored  in  the 
law."  Kroetch  v.  Empire  Mill  Co.  [Idaho]  74  P. 
868.  Admission  of  evidence  of  defendant's 
offer  to  settle  held  error.  Musselraan  Grocer 
Co    V    easier  [Mich.]  100  N.  W.  997.     Where, 


in  an  action  on  a  debt,  a  written  release 
was  relied  on  In  defense  and  denied,  evi- 
dence tending  to  show  the  release  not  gen- 
uine was  not  objectionable  because  tending 
to  show  an  offer  of  compromise.  List's  Ex'x' 
V.    List   [Ky.]   82   S.   W.   446. 

42.  Matthews  v.  Farrell  [Ala.]  37  So.  325. 
If  the  evidence  offered  is  an  admission  of 
liability,  such  admission  is  not  rendered  in- 
admissible by  an  offer  to  pay  a  sum  less  than 
that   due.      Teasley   v.   Bradley,   120   Ga.    373. 

■47   S.  B.   925. 

43.  Austin    v.    Bartlett,    178   N.    T.    310,    70 
N.  E.   855;   Griffin  v.   Train,   90  App.  Div.   16, 
85    N.    T.    S.    686;    Jamison   v.    Dooley    [Tex.] 
82   S.   W.    780.      Book    entries   made   without 
the   knowledge   of   the   other   party,   and   re- 
lating  to   property    other   than   that   in   dis- 
pute.    Linden  v.   Thierlot,   96   App.  Div.   251, 
89    N.   T.    S.    273.     Statements   in   a   diary   of 
decedent.     Elliott  v.   Sheppard,   179   Mo.   382, 
78   S.   W.   627.     For  the   reason   that  a  party 
can    never    make    evidence    for    himself,    his 
own    statements    relative   to    the    cause,    ex- 
tent or  effect  of  an  injury  cannot  be  given 
either  by  the  attending  physician  or  a  non- 
professional  witness.     Fallon   v.   Rapid  City 
[S.  D.]   97  N.  W.   1009.     Where  the  law  does 
not   require    a   presentation    of   a   claim    for 
damages   before   bringing  a  personal    Injury 
action  against  a  city,  a  sworn  statement  of 
a  claim,  explained  by  attorneys,  and  submit- 
ted   to    a    city    council,    is    inadmissible    for 
plaintiff.     Id.     A   letter   written  by  plaintiff 
confirming  and  containing  terms  of  an  oral 
contract  made  the  day  before,  not  replied  to 
by  defendant,  was  not  inadmissible  because 
a    self-serving    declaration    of    the    plaintiff, 
especially  since  it  did  not  differ  from  his  oral 
testimony.     Wilmoth  v.  Hamilton   [C.  C.   A.] 
127  F.  48.    A  declaration  of  a  wife  that  prop- 
erty belonged  to  her,  not  being  against  In- 
terest, was  Inadmissible  in  an  action  by  her 
husband     against     her     administrator.,    Bol- 
linger  V.    Wright,    143    Cal.    292,    76    P.    1108. 
In   a   suit   on    liquor   dealer's   bond   for   per- 
mitting   minors    in    his    saloon,    declarations 
of     the     boys     that     they     were     21     were 
Inadmissible   except  to  contradict   their  evi- 
dence   on    the    subject.     State    v.    Dittfurth 
[Tex.     Civ.    App.]     79     S.     W.     52.     A     state- 
ment made  in  a  conversation  by  a  defendant 
in  a  suit  on  a  bond  as  to  his  understanding 
of  the  liability  to  be  incurred  thereunder  was 
inadmissible  because   a  self-serving  declara- 
tion  and   also  because   not  communicated   to 
plaintiff.     Graham     v.     Middleby,     185     Mass. 
349,  70  N.  B.  416.     The  wife  intervened  in  an 
action    in    which    property   was    attached    as 
her  husband's,   claiming  the  property.    Held, 
the   husband's   self-serving  declaration   on   a 
former  occasion  that  he  owned  it  was  inad- 
missible    against    the    wife.     Vermillion     v. 
Parsons  [Mo.  App.]  80  S.  W.  916.     Permitting 
husband  of  plaintiff  to  give  his  own  declara- 
tion that   "his   wife   was   thrown   off  a   car" 
was    prejudicial    error.     Wimmer    v.    Metro- 
politan St.  R.   Co.,   92  App.  Div.  258,  86  N.  T. 
S.  1052.     A  declaration  by  plaintiff  as  to  the 
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§  7.  Documentary  evidence.  A.  In  general;  private  writings.*^ — When 
their  contents  are  relevant  and  material,  private  writings,  such  as  letters**  and 
contracts,*'    are  competent   evidence,**   their   authenticity*"    and   due   execution'"* 


source  of  his  alleged  title  to  property,  not 
being  a  claim  of  ownership,  or  res  gestae, 
was  inadmissible.  Couch  v.  Couch  [Ala.]  37 
So.  405.  Statements  of  a  bank  officer  in  his 
own  interest  and  against  the  interest  of  the 
bank  are  inadmissible  against  the  latter, 
even  though  a  part  of  the  res  gestae.  Su- 
preme Tent  Knights  of  Maccabees  of  the 
World  V.  Port  Huron  Sav.  Bank  [Mich.]  100 
N.  W.  898.  The  self-serving  declaration  of 
a  policy  holder,  after  an  unpaid  premium 
had  become  payable,  that  he  Intended  to 
keep  up  his  insurance,  was  Inadmissible. 
Brown  v.  Pacific  Mut.  Life  Ins.  Co.  [Mo. 
App.]  82  S.  W.  1122.  Plaintiff  could  not  tes- 
tify that  after  a  controversy  arose  as  to 
property,  he  claimed  It  as  his  own,  such 
claim  being  post  litem  motam.  Couch  v. 
Couch  [Ala.]  37  So.  405.  A  letter  written 
by  a  party  will  not  be  received  in  evidence 
for  him  unless  the  circumstances  clearly  in- 
dicate that  it  was  written  voluntarily  and 
spontaneously,  so  nearly  in  the  presence  of 
the  transaction  to  which  it  relates  as  neces- 
sarily to  exclude  the  idea  of  design  or  de- 
liberation in  order  to  create  evidence  for 
himself.     Bowen  v.   White    [R.   I.]    58   A.   252. 

44.  The  rule  applies  to  statements  of  ac- 
count Introduced  to  secure  the  effect  of  ad- 
missions against  interest  contained  therein. 
Bach  side  of  such  account  qualifies  and  limits 
the  other.  Simpson  v.  First  Nat.  Bank  [C. 
C.  A.]  129  P.  257.  Letter  of  defendant  re- 
ferred to  in  part  in  cross-examination  should 
have  been  admitted.  Lombard  v.  Chaplin, 
98  Me.  309,  56  A.  903.  Where  plaintiff  intro- 
duced evidence  of  defendant  on  a  former 
trial  as  containing  admissions,  defendant 
was  entitled  to  introduce  other  portions  of 
the  evidence,  if  explanatory  of  such  admis- 
sions. Taft  v.  Little,  178  N.  T.  127,  70  N.  B. 
211.  A  conversation  having  been  introduced 
in  part,  the  other  party  may  prove  the  en- 
tire conversation,  to  explain  alleged  admis- 
sions, even  though  an  offer  of  settlement  Is 
thereby  proved.  Chicago  City  R.  Co.  v. 
Bundy,  210  111.  39,  71  N.  B.  28.  But  only 
those  portions  of  the  conversation  relating 
to  the  same  subject  may  be  brought  out. 
Pettis  v.  Green  River  Asphalt  Co.  [Neb.]  99 
N.    W.    235. 

45.  See  1  Curr.  L.  1153. 

46.  Letter.  Ward  v.  Cameron  [Tex.  Civ. 
App.]  76  S.  W.  240.  Letters  and  release. 
Doyle  V.  Burns,  123  Iowa,  488,  99  N.  W.  195. 
Letters  denying  liability  on  contract  of  in- 
surance. Prudential  Ins.  Co.  v.  Devoe  [Md.] 
B6  A.  809.  Letter  from  defendant  replying  to 
one  he  had  never  seen,  but  whose  contents 
had  been  told  him.  N.  O.  Nelson  Mfg.  Co.  v. 
Shreve  [Mo.  App.].  79  S.  W.  488.  Letter 
written  in  reply  to  another  relating  to  the 
terms  of  a  contract  between  the  parties. 
Sherman  Oil  &  Cotton  Co.  v.  Dallas  Oil  & 
Refining  Co.  [Tex.  Civ.  App.]  77  S.  W.  961. 
A  bill  sent  by  broker  for  a  commission  ad- 
mitted in  suit  for  commission.  Bradley  v. 
Gorham  [Conn.]  58  A.  698.  Two  letters  be- 
ing offered  together  to  establish  a  modifica- 
tion o'f  a  contract,  the  fact  that  one  alone 
would  have  been  Incompetent  was  Imma-. 
terial.     Washington     Iron     Works,    v.     Mo- 


Naught,  35  Wash.  10,  76  P.  301.  Letters 
from  a  claimant  to  a  defendant,  before  suit 
was  brought,  relating  to  the  claim  and 
amount  demanded  for  injuries  received  were 
admissible  as  showing  genuineness  and  ex- 
tent of  injuries.  Snow  v.  New  York,  etc., 
R.    Co.,    185    Mass.    321,    70   N.    E.    205. 

47.  Policy  of  insurance  on  which  action  Is 
based  Is  competent.  Prudential  Ins.  Co.  of 
America  v.  Devoe  [Md.]  56  A.  809.  That 
notes  are  merged  in  a  judgment  does  not  de- 
stroy their  admissibility  as  evidence  in  a 
collateral  proceeding.  Brown  v.  Schintz,  203 
111.  136,  67  N.  B.  767.  A  promissory  note,  in 
the  hands  of  a  payee,  even  after  maturity,  is 
evidence  of  the  existence  of  a  debt.  Goff  v. 
Byers  Bros.  &  Co.   [Neb.]  96  N.  W.  1037. 

48.  A  court  rule  requiring  the  filing  of  an 
abstract  of  title  in  actions  concerning  title 
to  realty,  and  excluding  as  evidence  all  docu- 
ments or  records  not  mentioned  in  the  ab- 
stract held  void  because  unreasonable  and 
arbitrary.  Pelz  v.  Bollinger  [Mo.]  79  S.  W. 
146. 

49.  Letters  incompetent  when  there  is  no 
showing  as  to  who  wrote  or  who  received 
them.  Donnelly  v.  Donnelly,  25  Ky.  L.  R. 
1543,  78  S.  W.  182.  An  autograph  letter  pur- 
porting to  contain  only  the  substance  of 
portions  of  conversations  were  inadmissible, 
when  witness  could  not  swear  positively  as 
to  the  facts  therein  stated.  Southern  L.  & 
T.  Co.  v.  Benbow,  135  N.  C.  303,  47  S.  B.  435. 
Typewritten  letters  not  signed  by  the  author, 
not  shoTvn  to  have  been  correctly  transcribed 
after  dictation,  nor  positively  identified,  are 
incompetent.  Id.  A  postal  registry  receipt 
for  a  letter  written  to  an  insurance  com- 
pany, bearing  the  name  of  the  corporation, 
and  under  it  the  name  of  a  person,  held  in- 
admissible, without  proof  that  the  person 
signing  the  corporation's  name  had  author- 
ity to  do  so.  Underwriters'  Fire  Ass'n  v. 
Henry  [Tex.  Civ.  App.]  79  S.  W.  1072.  De- 
fendant directed  her  daughter  to  write  a  let- 
ter In  response  to  one  received,  but  did  not 
instruct  her  what  to  write  nor  learn  what 
she  wrote.  The  letter  was  received  in  evi- 
dence. Skidmore  v.  Johnson  [N.  J.  Brr.  & 
App.]  57  A.  450.  A  letter  dictated  by  a 
general  manager  of  a  corporation,  shown  to 
have  authority  In  the  matter  in  question, 
written  and  signed  by  the  stenographer  the 
same  as  other  letters,  was  admissible 
against  the  corporation.  Henderson  v.  Ray- 
mond Syndicate,  183  Mass.  443,  67  N.  B.  427. 
Letters  held  relevant,  and  sufflcient  founda- 
tion held  to  have  been  laid  by  introduction  of 
other  writings  admitted  to  have  been  exe- 
cuted by  defendant,  so  that  Jury  could  de- 
termine genuineness  of  signatures.  Vizard 
V.   Moody,   119  Ga.   918,   47  S.  B.   348. 

After  a  witness  has  denied  the  genuine- 
ness of  a  signature,  his  ability  to  identify 
his  own  handwriting  is  a  proper  subject  of 
cross-examination.  Brown  v.  Woodward,  75 
Conn.  254,  53  A.  112.  In  testing  a  witness" 
ability  to  identify  his  signature  on  cross- 
examination,  the  witness  must  be  given  a 
fair  opportunity  to  make  a  full  examination 
of  the  signatures,  but  the  manner  of  show- 
ing the  documents   to  which   the   signatures 
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having  been  shown.     Ancient  documents  are  admitted  in  evidence  without  pre- 
liminary proof  of  execution;"  but  the  rule  applies  only  to  originals,"  the  execu- 


are  attached  rests  largely  In  the  discretion 
of  the  court.     Id. 

An  afBdavlt  Is  not  self  proving  and  Is  In- 
admissible without  proof  of  execution  by 
the  affiant.  Locklayer  v.  Locklayer,  139  Ala. 
354,  35  So.  1008.  A  writing  purporting  to 
have  been  made  by  a  party,  referred  to  in 
and  filed  with  a  pleading  of  the  adverse 
party,  may  be  read  as  genuine  against  him, 
unless  its  genuineness  is  denied  by  affidavit 
before  trial  [Civ.  Code  §  527]. '  Provident  Sav. 
Life  Assur.  Soc.  v.  Bailey,  25  Ky.  L.  R.  2251, 

80  S.  "W.  452.  The  constitution  and  by-laws 
of  a  benefit  society,  purporting  to  be  pub- 
lished by  the  supreme  council  of  the  order, 
and  furnished  to  the  local  order  by  the  or- 
ganizer, and  used  by  the  order,  are  admissi- 
ble without  direct  proof  of  their  adoption  by 
the  supreme  council  or  local  order.  Home 
Circle  Soc.  No.  1  v.  Shelton  [Tex.  Civ.  App.] 

81  S.  "W.  84.  Minutes  of  a  meeting  on  separ- 
ate sheets,  pinned  to  the  leaves  of  the  record 
book  are  not  sufficiently  identified  to  be  ad- 
missible in  evidence.  McConnell  v.  Com- 
bination Min.  &  Mill.  Co.   [Mont.]   76  P.  194. 

Where  witness  testified  he  was  familiar 
with  the  location  of  lands  in  question,  was 
with  the  surveyor  who  made  the  survey  and 
plat,  and  knew  the  plat  was  correct,  the 
plat  was  not  sufficiently  authenticated  to  be 
admissible  as  original  evidence,  witness  not 
being  a  surveyor.  Smith  v.  Bunch,  31  Tex. 
Civ.  App.  541,  73  S.  V7.  559. 

Alterations:  It  is  the  civil  law  doctrine 
that  erasures  or  Interlineations  in  the  sub 
stantial  part  of  an  Instrument  are  presumed 
to  be  false  or  forged  and  must  be  satisfactor- 
ily accounted  for  to  render  the  instrument 
admissible.  Wheadon  v.  Turregano,  112  La. 
931,  36  So.  808.  The  English  rule,  adopted 
in  some  states,  seems  to  be  different;  but 
when  circumstances  are  suspicious,  the  bur- 
dent  of  removing  the  suspicion  is  upon  the 
party  seeking  to  use  the  instrument.  Id.  A 
lease  in  which  there  were  material  inter- 
lineations and  erasures  held  inadmissible 
without  an  explanation  of  the  alterations. 
Landt  v.  MoCulIough,  206  111.  214,  69  N.  E.  107. 
It  was  error  to  exclude  a  contract  on  the 
ground  of  alteration  when  it  was  shown  that 
the  alteration,  if  made,  was  without  au- 
thority. Forbes  v.  Taylor,  139  Ala.  286,  35 
So.  855.  A  bond  and  two  contracts  were 
simultaneously  executed  and  delivered.  In 
the  typewritten  bond  the  letter  "s"  was 
added  to  the  word  "contract,"  making  the 
bond  applicable  to  both  contracts.  It  was 
held  that  the  bond  was  properly  admitted  in 
evidence  without  requiring  an  explanation  of 
the  ■  alteration.  Graham  v.  Middleby,  185 
Mass.  349,  70  N.  B.  416.  VVf^itness  could  iden- 
tify an  instrument,  not  yet  in  evidence, 
though  it  was  mutilated  and  torn  in  three 
pieces.  Baltes  Land,  Stone  &  Oil  Co.  v. 
Sutton,  32  Ind.  App.  14,  69  N.  B.  179. 

50.  Proof  of  execution  of  deed  held  suffi- 
cient. Vizard  v.  Moody,  119  Ga.  918,  47  S. 
E.  348.  If  proof  of  execution  of  a  deed  is 
sufficient,  the  fact  that  it  is  not  under  seal 
will  not  make  it  inadmissible  in  evidence. 
Vizard  v.  Moody,  119  Ga.  918,  47  S.  E.  348. 
A  deed  is  not  admissible  as  a  recorded  in- 
strument     unless      properly      acknowledged. 


Johnson  v.  Franklin  [Tex.  Civ.  App.]  76  S. 
W.  611.  A  deed  Is  not  rendered  Inadmissible 
by  the  fact  that  the  certificate  of  acknowl- 
edgment Is  dated  prior  to  the  date  of  the 
deed,  where  the  conflict  In  dates  is  shown  to 
have  been  a  mere  clerical  error.  Mosier  v. 
Momsen,  13  Okl.  41,  74  P.  905.  A  chattel 
mortgage  is  Inadmissible  against  one  not  a 
party  to  it  without  proof  of  its  execution  as 
at  common  law.  Becker  v.  Bowen  [Tex.  Civ. 
App.]  79  S.  W.  45.  Even  though  registered. 
Peterson  v.  W.  J.  Martinez  &  Bros.  [Tex. 
Civ.  App.]  78  S.  W.  401.  A  note  Is  admissi- 
ble against  one  who  does  not  deny  execu- 
tion of  it,  without  proof  of  such  execution; 
but  execution  must  be  proved  if  denied. 
Horner  v.  Plumley,  97  Md.  271,  54  A.  971. 
Under  a  statute  (Code  1896,  |  1797),  pro- 
viding for  proof  of  execution  of  attested 
writings  by  the  maker,  without  the  wit- 
nesses, a  chattel  mortgage  was  properly 
proved  by  the  mortgagor,  without  calling  the 
attesting  witnesses  or  accounting  for  their 
absence,  and  the  mortgage  so  proved  was 
admissible.  Ballow  v.  Collins,  139  Ala.  543. 
36  So.  712.  A  contract  pleaded  and  not 
denied  by  the  adverse  party  Is  admissible, 
though  not  signed  by  the  parties  at  the  end. 
Missouri,  etc.,  R.  Co.  v.  Clark  [Tex.  Civ.  App.] 
79  S.  "W.  827. 

Bl.  Since  the  death  of  the  attesting  wit- 
nesses is  presumed.  O'Neal  v.  Tennessee 
Coal,  Iron  &  R.  Co.  [Ala.]  37  So.  275.  A 
city  plat  pasted  in  an  original  deedbook  in 
1829,  and  in  the  office  of  the  clerk  of  the 
county  court  ever  since,  was  admissible  as 
an  ancient  document.  Davis  v.  Clinton,  25 
Ky.  L.  R.  2021,  79  S.  "W.  259.  A  deed  pur- 
porting to  be  27  years  old  and  regular  on 
its  face  is  prima  facie  true  and  valid.  Elliott 
v.  Sheppard,  179  Mo.  382,  78  S.  W.  627.  "When 
an  ancient  deed  (1776)  was  found  in  posses- 
sion of  an  heir  and  the  probate  records 
showed  possession  and  claim  of  title  had 
been  In  conformity  to  the  deed  for  a  num- 
ber of  years,  proof  of  its  execution  was  un- 
necessary to  render  it  admissible.  In  re 
Butrick,  185  Mass.  107,  69  N.  E.  1044.  After 
a  lapse  of  thirty  years,  a  deed,  showing  on 
its  face  that  it  was  executed  by  a  corpora- 
tion, will  be  presumed  to  have  been  exe- 
cuted with  authority,  especially  when  its 
validity  has  been  since  recognized  in  litiga- 
tion. Altschul  V.  Casey  [Or.]  76  P.  1083. 
Transfers  of  land  certificates  held  to  have 
been  shown  to  have  come  from  the  proper 
custody  and  to  be  admissible  as  ancient  in- 
struments. Ward  V.  Cameron  [Tex.  Civ. 
App.]  76  S.  W.  240.  Original  transfer  of  a 
certificate  issued  in  lieu  of  a  headright,  com- 
ing from  the  proper  custody,  more  than  30 
years  old,  and  no  circumstances  casting  sus- 
picion on  It  being  shown,  was  admissible  as 
an  ancient  document.  Simmonds  v.  Sim- 
monds  [Tex.  Civ.  App.]  79  S.  "W.  630.  If  an 
affidavit  of  forgery  is  filed,  a  certified  copy 
of  the  record  of  a  deed  is  not  evidence  of  the 
genuineness  of  the  original,  even  though  30 
years  old.  Bentley  v.  MoCall,  119  Ga.  530, 
46  S.  E.   645. 

52,  The  presumption  of  genuineness  of 
ancient  documents  does  not  apply  to  copies. 
Bentley  v.  McCall,  119  Ga.  530,  46  S.  B.   645. 
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tion  of  which  is  prima  facie  sufficient  and  legal  ;°^  and  there  is  no  presumption 
that  the  recitals  in  such  documents  are  true.°*  Ancient  documents  are  admissi- 
ble as  such  only  when  a  part  of  the  transaction  to  which  they  relate.^' 

Instruments  made  inadmissible  in  evidence  in  the  Federal  courts,"'  if  not 
stamped  according  to  the  war  revenue  act  of  1898/^  were  not  rendered  admissible 
by  the  repeal  of  the  act."'  A  law  dictionary  is  competent  evidence  on  definitions 
of  terms  of  foreign  law."°  Hospital  records,  not  required  by  law  to  be  kept,  are 
incompetent.*"  Standard  mortality  tables  are  competent  to  show  expectancy  of 
life." 

(§7)     B.  Boohs  of  account.'^ — -Original  entries  in  books  of  account,'^  regu- 


63.  It  does  not  apply  to  a  deed  signed  by 
a  grantor's  mark  only,  and  not  witnessed  or 
acknowledged  as  required  by  law.  O'Neal 
V.  Tennessee  Coal,  Iron  &  R.  Co.  [Ala.]  37 
So.  275. 

54.  Though  the  documents  are  presumed 
genuine.  Gwln  v.  Calegarls,  139  Cal.  384,  73 
P.  851. 

56.  Recitals  in  ancient  petitions  and  leg- 
islative grants  were  not  evidence  of  the 
facts  recited,  since  they  were  mere  narra- 
tions of  a  past  transaction.  Davis  v.  Mayles 
[Vt.]  66  A.  174. 

66.  The  act  does  not  apply  to  state  courts. 
Frank  v.  Bauer  [Colo.  App.]  75  P.  930. 

57.  A  conti'aot  or  conveyance  made  dur- 
ing the  period  when  stamps  were  required 
to  be  placed  on  such  Instruments,  and  bear- 
ing a  stamp,  is  admissible,  the  presumption, 
in  the  absence  of  contrary  evidence,  being 
that  it  was  stamped  at  the  proper  time,  by 
the  proper  person,  and  in  the  proper  sum. 
Glaser  v.  Glaser,  13  Okl.  389,  74  P.  944. 

58.  Unstamped  certificate  of  acknowledg- 
ment. Saokett  v.  McCaffrey  [C.  C.  A.]  131 
F.  219.  Decisions  of  state  courts  that  the 
Federal  act  does  not  apply  as  to  them  have 
no  bearing  on  the  rule  of  evidence  in  the 
Federal  courts,  where  the  act  must  control. 
Id. 

59.  Banco  De  Sonora  v.  Bankers'  Mut. 
Casualty  Co.  [Iowa]   100  N.  W.  632. 

60.  Hospital  records,  not  required  by  law 
,to  be  kept,  are  inadmissible  to  show  a  pa- 
tient's condition,  unless  supported  by  testi- 
mony of  the  person  wlro  made  them,  if  such 
person  can  be  produced.  Cashin  v.  New 
York,  N.  H.  &  H.  R.  Co.,  185  Mass.  543,  70 
N.  E.'  930.  A  hospital  record  showing  that  at 
a  "certain  time  a  person,  whose  name  and  ad- 
dress corresponded  with  those  of  plaintiffs 
decedent,  was  brought  to  a  hospital,  and  con- 
taining a  statement  of  her  injuries,  made  by 
the  physician  who  brought  her  there,  IS  In- 
competent in  a  personal  injury  action,  the 
identity  of  such  injured  person  being  in  is- 
sue Kemp  v.  Metropolitan  St.  R.  Co.,  94 
App.  Div.  322,  88  N.  T.  S.  1.  A  "hospital 
temperature  chart"  containing  "bedside 
notes"  inadmissible  as  evidence  of  the  facts 
stated  therein.  Griebel  v.  Brooklyn  Heights 
R.  Co.,  88  N.  T.  S.  767. 

61.  In  actions'  for  death  or  permanent  in- 
iury  Knott  v.  Peterson  [Iowa]  101  N.  W. 
173-  Texas  &  N.  O.  R.  Co.  v.  Kelly  [Tex.  Civ. 
Ann!  80  S.  "W.  1073;  International  &  G.  N. 
R  Co.  V.  McVey  [Tex.  Civ.  App.]  81  S.  W.  991; 
Southern  Kansas  R.  Co.  v.  Sage  [Tex.  Civ. 
App  ]  80  S  W.  1038.  The  Northampton  tables 
of  mortality  admissible  as  works  of  exact 
science.  Quattlebaum  v.  State,  119  Ga.  433,  46 
S    B.  677.     Standard  mortality  tables  are  not 


rendered  Inadmissible  by  the  fact  that  plain- 
tiff was  not  an  insurable  subject  in  some  of 
the  companies  on  whose  reports  the  tables 
were  based.  Southern  Kansas  R.  Co.  v.  Sage 
[Tex.  Civ.  App.]  80  S.  W.  1038;  Pecos  &  N. 
T.  R.  Co.  V.  Williams  [Tex.  Civ.  App.]  78  S. 
W.  5.  Evidence  of  mortality  tables  was  not 
Inadmissible  in  an  action  for  injuries  to  a 
section  hand,  on  the  ground  that  the  life 
expectancies  therein  given  related  to  persons 
engaged  in  ordinary  vocations  and  not  to 
hazardous  occupations.  International  &  G. 
N.  R.  Co.  v.  Tisdale  [Tex.  Civ.  App.]  81  S. 
W.  347.  The  Carlisle  Tables  are  admissible 
to  show  expectation  of  life  of  a  deceased, 
but  not  to  show  expectation  of  life  of  the 
plaintiff,  suing  for  the  wrongful  death.  Em- 
ery v.  Philadelphia,  208  Pa.  492,  57  A.  977. 
A  witness,  familiar  with  American  Mortality 
Tables,  could  testify  as  to  plaintiff's  life  ex- 
pectancy, and  that  the  table  Introduced  was 
a  mortality  table,  that  stated  the  life  expect- 
ancy of  men  at  different  ages.  Consumers 
Cotton  Oil  Co.  V.  Jonte  [Tex.  Civ.  App.]  80 
S.  W.  847. 

62.  See  1  Curr.  L.  1156. 

63.  Smythe's  Estate  v.  Evans,  209  111.  376, 
70  N.  E.  906.  Entries  of  weight  of  cattle, 
made  from  scale  tickets,  the  tickets  being 
given  the  buyers  of  cattle.  Drumm-Plato 
Comm.  Co.  v.  Gerlach  Bank  [Mo.  App.]  81  S. 
W.  503.  Books  of  account  need  not  be  kept 
In  any  particular  language  or  form,  if  they 
comply  with  the  statutory  requirements  oth- 
erwise. Cather  v.  Damerell  [Neb.]  99  N.  W. 
35.  Book  of  account  properly  admitted 
where  entries  were  consecutive  and  original, 
though  accounts  poorly  kept.  Anderson  v. - 
Kannon  [Neb.]  99  N.  W.  824.  A  sheriff's 
books,  In  which  were  entered  memoranda  of 
proceedings  of  himself  and  deputies,  were 
admissible  as  books  of  original  entries,  as  to 
facts  not  provable  by  writs  and  returns. 
Hesser  v.  Rowley,  139  Cal.  410,  73  P.  156. 
An  entry  In  an  agent's  account  books  of  a 
payment  to  him  for  the  principal,  made  at 
the  time  and  shown  to  be  correct,  is  admis- 
sible to  show  such  payment  as  against  the 
payor.  Hastle  v.  Burrage  [Kan.]  77  P.  268. 
A  broker  made  a  memorandum  of  each  sale 
of  stock  when  made,  gave  It  to  a  clerk,  who 
telephoned  it  to  another  clerk,  who  entered 
it  in  a  book.  Both  clerks  afterwards  com- 
pared such  memoranda  with  the  book  entries 
and  found  them  correct.  Held,  the  book  en- 
tries were  competent  evidence  of  the  trans- 
actions. Rathborne  v.  Hatch,  90  App.  Div. 
151,  85  N.  T.  S.  768.  Time  book  kept  by  con- 
tractor and  his  agents  was  admissible  to 
prove  time  of  completion  of  contract.  Cor- 
nell V.  Standard  Oil  Co.,  91  App.  DIv.  345, 
86  N.  T.  S.  633. 
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larly  kept  in  the  usual  course  of  business/*  and  shown  to  be  correct,"  are  com- 
petent evidence  of  the  facts  of  the  particular  transactions  to  which  they  relate."' 
But  such  evidence  is  merely  auxiliary  to  the  testimony  of  witnesses,®'  and  is  in- 
admissible when  witnesses  are  shown  to  have  a  distinct  recollection  of  the  facts.'* 
Entries  of  cash  transactions""  and  entries  in  private  accoimt  books^"  and  diaries'' 
are  inadmissible  in  favor  of  the  party  making  them. 

•  (7)  G.  Public  and  judicial  records  and  documentsP — Public  and  judicial 
records"'^  and  properly  certified'*  or  duly  authenticated  private'"  copies  thereof, 
are  admissible  in  evidence. 


64.  Montgomery  County  v.  Bean  [Ky.]  82 
S.  W.  240.  Daybooks  and  ledger  admissible 
as  evidence  of  nonpayment,  the  books  being 
regularly  kept,  and  showing  no  credits.  H. 
L.  Handy  &  Co.  v.  Smith  [Conn.]  58  A.  694. 
Entries  In  book  account,  made  when  goods 
in  question  were  delivered,  admissible  to 
show  payment  by  delivery  of  goods,  the  book 
account  being  the  only  one  kept  by  party. 
Id. 

Entries  foreign  to  the  regular  business  In 
which  the  accounts  are  kept  are  Inadmissi- 
ble. Galbraith  v.  Starks,  25  Ky.  L.  R.  2090, 
79  S.  W.  1191.  Items  regarding  notes  In  a 
book  of  account  excluded  as  not  proper  sub- 
jects of  a  book  charge.  Freehart  v.  Stan- 
ford [Vt.]  58  A.  790.  A  book  which  is  not 
one  of  the  regular  books  of  a  firm,  but  con- 
tains entries  of  an  account  with  only  one 
person,  and  those  entries  not  being  contem- 
poraneous with  the  work  done,  Is  inadmissi- 
ble as  a  book  of  original  entries.  McKnight 
V.  Newell,  207  Pa.  562,  57  A.  39.  In  action  to 
recover  for  stock,  entries  made  without  the 
knowledge  of  the  other  party,  and  relating 
to  stock  other  than  that  In  dispute,  are  In- 
admissible. Linden  v.  Thleriot,  96  App.  Div. 
256,  89  N.  T.  S.  273. 

When  an  item  in  the  books  of  an  adverse 
party  is  introduced  against  him,  the  party 
offering  it  need  not  show  the  manner  in 
which  the  books  were  kept,  or  a  regular 
course  of  dealing.  Fowles  v.  Joslyn  [Mich.] 
97  N.  W.  790. 

65.  Bookkeeper  testified  he  kept  the  books, 
that  they  were  correct,  and  that  entries  of 
sales  were  made  from  memoranda  made  by 
the  clerks  who  actually  sold  the  goods. 
Entries  admissible  in  connection  with  wit- 
ness' testimony.  Rogers  v.  O'Barr  &  Din- 
widdle [Tex.  Civ.  App.]  81  S.  W.  750.  A 
statement  of  an  account  is  inadmissible  un- 
less authenticated  In  the  manner  prescribed 
by  law  for  books  of  account.  United  States 
Paper  Co.  v.  Gruhn,  86  N.  T.  S.  730.  Where 
plaintiff  kept  a  bookkeeper,  but  no  clerk,  and 
entries  in  the  books  were  based  upon  reports 
to  him,  and  there  was  sufficient  evidence 
that  the  books  were  correctly  kept,  and 
where  other  parties  testified  they  had  set- 
tled accounts  made  from  the  books  and  al- 
ways found  them  correct,  the  books  of  ac- 
count were  admissible.  Hurley  v.  Macey,  94 
App.  Div.  9,  87  N.  T.  S.  924.  In  an  action  on 
the  bond  of  an  embezzling  cashier,  the  books 
of  the  bank  were  competent  evidence,  cer- 
tain false  entries  being  shown  to  have  been 
made  by  the  cashier,  and  other  entries  made 
by  others  being  shown  correct.  State  Bank 
V.  Brown,   96   App.   Div.   441,   89  N.   T.   S.   381. 

66.  Galbraith  v.  Starks,  25  Ky.  L.  R.  2090, 
79  S.  W.  1191. 

67.  Cullinan    V.    Moncrief,     90    App.    Div. 


638,  86  N.  T.  S.  745.  While  books  of  account 
are  the  best  evidence  of  their  contents,  they 
are  not  necessarily  the  best  evidence  of  the 
income  of  a  business;  the  bookkeeper  or  any 
other  person  with  knowledge  of  such  Income 
may  testify  thereto  Independently  of  the 
books.  Halverson  v.  Seattle  Electric  Co. 
[Wash.]  77  P.  1058.  A  physician  is  com- 
petent to  prove  the  reasonableness  of  char- 
ges proved  by  his  own  account  book.  Kwie- 
cinskl  v.  Newman's  Estate  [Mich.]  100  N. 
W.  391.  When  a  witness  has  testified  that 
he  has  no  present  recollection  of  a  fact 
aside  from  knowledge  gained  from  memo- 
randa, and  his  testimony  regarding  the  fact 
Is  admitted,  the  memoranda  should  also  be 
admitted  as  a  part  of  his  evidence.  Hart  v. 
Godkin  [Wis.]  100  N.  W.  1057.  See  Exami- 
nation of  Witnesses,  1  Curr.  L.  1165. 

68.  When  a  druggist  said  he  distinctly  re- 
membered sales  on  certain  days,  slips  from 
his  cash  register  were  Inadmissible.  Culli- 
nan v.  Moncrief,  90  App.  Div.  538,  85  N.  T.  S. 
745.  Where  witness  testified  fully  and  posi- 
tively as  to  the  return  of  certain  silk,  a 
book  memorandum  of  such  transaction  was 
Inadmissible,  even  though  an  original  entry. 
Rosenberg  v.  Klein,  43  Misc.  652,  88  N.  Y.  S. 
134. 

69.  Brown  v.  Bronson,  93  App.  Div.  312, 
87  N.  T.  S.  872.  Slips  from  a  cash  register 
held  not  books  of  account,  but  only  memo- 
randa In  the  vendor's  Interest.  Cullinan  v. 
Moncrief,    90   App.  Div.   538,    85   N.    T.    S.    745. 

70.  Private  account  book  entries  were  In- 
competent to  prove  payments  for  a  decedent, 
as  a  set-off  in  action  on  a  note  payable  to 
him.       Proctor     v.     Proctor's     Adm'r     [Ky.] 

81  S.  W.  272.  Plaintiff's  account  book  Inad- 
missible to  show  to  whom  he  credited  pay- 
ments of  rent.  Cooley  v.  Collins  [Mass.]  71 
N.  E.  979. 

71.  A  diary  of  a  decedent,  not  identified, 
and  not  shown  to  have  been  in  decedent's 
possession  on  the  day  on  which  an  entry 
therein,  offered  in  evidence,  purports  to 
have  been  made,  is  inadmissible.  Elliott  v. 
Sheppard,    179    Mo.    382,    78    S.    W.    627. 

72.  See  1  Curr.  L.  1156. 

73.  Lieglslatlve :  The  Journals  of  the  gen- 
eral assembly,  required  by  law  to  be  de- 
posited in  the  ofllce  of  the  secretary  of 
state,  or  duly  certified  copies  thereof,  are 
the  only  evidence  of  the  procedure  followed 
in  passing  a  law.  State  v.  Armour  Packing 
Co.,  135  N.  C.  62,  47  S.  E.  411;  Brown  v. 
Stewart,  134  N.  C.  357,  46  S.  E.  741.  Rec- 
ords, books,  papers  and  rolls  of  the  senate 
and  house  of  the  general  assembly,  on  file 
in  the  office  of  the  secretary  of  state,  are 
evidence  of  the  facts  which  they  recite  [Sand. 
&   H.   Dig.   9   3171].      Rogers  v.   State    [Ark.] 

82  S.   W.   169.     The  town  record  is   the  only 
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(§  7)     D.   Proceedings  to  procure  production  of  documents.''^ — The  produc- 
tion of  documentary  evidence  will  be  ordered^^  only  on  a  showing  that  the  desired 


competent  evidence  of  the  acts  ol  the  vot- 
ers at  a  town  meeting.  Cincinnati,  I.  &  W. 
R.  Co.  V.  People,  205  111.  538,  69  N.  E.  40. 
A  pamphlet  purporting  to  be  a  digest  of 
city "  ordinances  was  inadmissible  without 
proof  that  it  was  printed  and  published  by 
authority  of  the  city  council.  International 
&  G.  N.  R.  Co.  V.  Hall  [Tex.  Civ.  App.]  81 
S.  "W.  82.  A  book  of  township  ordinances, 
required  by  law  to  be  kept  by  the  township 
clerk  is  prima  facie  proof  of  the  existence 
and  proper  adoption  of  the  ordinances. 
Ackerman  v.  Nutley  [N.  J.  Law]  57  A.  150. 
Books  containing  session  laws  published  by 
authority  of  the  state  are  presumptive  evi- 
dence of  such  laws  [Code,  §  4651].  Summitt 
V.  U.  S.  Life  Ins.  Co.,  123  Iowa,  681,  99  N. 
W.  563. 

Jndiclali  A  transcript  of  a  judgment  is 
not  inadmissible  because  It  does  not  bear  a 
revenue  stamp.  Tomlin  v.  Woods  [Iowa] 
101  N.  W.  135.  Court  records  are  inadmis- 
sible without  other  proof  of  identification 
than  the  mere  word  of  counsel  that  they 
are  the  originals.  Azzara  v.  "Waller,  88  N. 
T.  S.  1040;  Levy  v.  Fidelity  &  Deposit  Co., 
87  N.  T.  S.  487.  Where  a  judgment  Is  in 
evidence,  an  execution  is  inadmissible  which 
does  not  conform  to  the  judgment.  Kinkade 
V.  Gibson,  209  111.  246,  70  N.  E.  683.  Judg- 
ment admissible  though  it  did  not  recite 
service  of  summons,  where  summons,  show- 
ing personal  service,  was  also  in  evidence. 
Id.  Where  certain  papers,  attached  togeth- 
er, were  suflicient  to  constitute  a  judgment 
roll,  and  counsel  for  plaintiff  so  i  denominat- 
ed it,  and  an  execution  and  satisfaction  of 
judgment  are  a  part  of  such  record,  no 
further  foundation  need  be  laid  to  admit 
the  judgment  roll  In  evidence.  Turner  Tp. 
V.  Williams  [S.  D.]  97  N.  W.  842.  Portions 
of  record  in  probate  proceedings  admissi- 
ble on  issue  of  a  claim  against  the  estate. 
Smythe's  Estate  v.  Evans,  209  111.  376,  70 
N.  E.  906.  When  a  judgment  of  a  court  of 
a  foreign  state  Is  valid,  though  not  signed 
by  the  judge,  a  duly  exempliiled  copy  is 
entitled  to  credit  as  evidence  the  same  as 
in  such  foreign  state.  Waters  v.  Spencer, 
44  Misc.  15,  89  N.  T.  S.  693.  A  transcript 
of  a  foreign  judgment,  properly  certified  as 
a  copy  of  the  record,  will  be  presumed  to  be 
a  full  copy  of  the  entire  record.  Shilling  v. 
Seigle,  207  Pa.  381,  56  A.  957.  Probate  of 
a  foreign  will  held  properly  authenticated  so 
as  to  be  admissible  in  evidence.  Dusenberry 
v.  Abbott,  1  Neb.  UnofE.  101,  95  N.  W.  466. 
A  certificate  of  a  transcript  of  a  judgment 
of  a  justice  of  the  peace  of  California  held 
properly  attested  under  Iowa  statutes  so  as 
to  be  admissible  in  evidence.  Tomlin  v. 
Woods  [Iowa]  101  N.  W.  135.  Duly  certi- 
fied transcript  of  constable's  bond,  as  re- 
corded in  office  of  judge  of  probate,  admis- 
sible. Burton  v.  Dangerfleld  [Ala.]  37  So. 
350. 

"Verdict  of  a  coroner's  jury  Is  not  com- 
petent original  evidence  on  the  issue  of 
death  by  suicide  of  an  assured  in  an  action 
on  the  policy.  Chambers  v.  Modern  "Wood- 
men of  America  [S.  D.]  99  N.  W.  1107.  A 
letter,  or  copy,  written  by  the  assured  be- 
fore his  death,  to  his  wife,  was  Inadmissible 
against  the  beneficiary  under  the  policy,   as 


a  record  in  the  case,  or  as  evidence  at  the 
coroner's  inquest.     Id. 

Contra:  The  verdict  In  a  coroner's  In- 
quest is  competent  evidence  in  an  action 
on  the  policy  of  insurance  to  show  cause  of 
death.  Knights  Templar  &  Masons'  I>.  In- 
dem.  Co.  v.  Crayton,  209  111.  550,  70  N.  E. 
1066.  In  Wisconsin,  the  admissibility  of  a 
verdict  of  a  coroner's  jury  is  said  to  be  a 
matter  of  doubt.  Fey  v.  I.  O.  O.  F.  Mut.  L. 
Ins.  Soc.    [Wis.]    98  N.  W.  206. 

Executive  and  administrative:  Police  rec- 
ords are  not  evidence  of  the  facts  stated 
therein,  but  are  admissible  on  the  question 
of  malice  in  publication  of  alleged  libellous 
charges.  Carpenter  v.  New  York  Evening 
Journal  Pub.  Co.,  96  App.  Div.  376,  89  N.  T. 
S.  263.  Reports  of  a  city  treasurer  required 
by  law  are  competent  evidence  in  an  action 
against  sureties  on  his  bond.  City  of  Phil- 
ipsburg  V.  Degenhart  [Mont.]  76  P.  694.  A 
plat,  not  offered  as  an  ofilclal  survey,  is  not 
open  to  the  objection  that  it  was  not  made 
in  accordance  with  the  statutory  provisions. 
Garrison  v.  Glass,  139  Ala.  512,  36  So.  725. 
By  Acts  1902,  No.  44,  p.  49,  no  public  record 
of  births,  marriages  or  deaths,  required  by 
law  to  be  kept,  nor  any  certified  copy  there- 
of, is  competent  evidence  of  any  fact  stated 
therein,  except  the  fact  of  birth,  marriage 
or  death.  McKinstry  v.  Collins  ["V"t.]  56  A. 
985.  Hence  a  copy  of  a  record  of  a  certifi- 
cate of  death  was  Inadmissible  to  show  cause 
of  death.     Id. 

Records  of  instmmentst  When  it  is  shown 
that  a  deed,  duly  acknowledged  and  record- 
ed, is  not  within  the  power  of  the  party 
wishing  to  use  It,  the  record  thereof  is  ad- 
missible. Rev.  St.  1899,  %  933.  Patton  v. 
Fox,  179  Mo.  525,  78  S.  W.  804.  By  statute 
in  California  (Code  Civ.  Proo.  §  1951),  orig- 
inal records  of  Instruments  [as  release]  af- 
fecting real  estate  are  admissible  ■without 
further  proof.  Adams  v.  Hopkins  [Cal.]  77. 
P.  712.  Sufficient  predicate  held  to  have  been 
laid  to  admit  in  evidence  the  record  of  a 
deed,  under  Comp.  Laws  1887,  §  5308.  Reed- 
er  v.  Wllber  [S.  D.]  100  N.  W.  1099.  Record 
of  assignment  of  patent  and  deed  held  ad- 
missible, though  the  instruments  were  not 
entitled  to  record  because  not  properly  ac- 
knowledged. Schultz  V.  Tonty  Lumber  Co. 
[Tex.  Civ.  App.]  82  S.  W.  353.  County  clerk's 
record  of  the  cancellation  of  leases  of  state 
lands  is  admissible  to  show  such  cancella- 
tion. "Valentine  v.  Sweatt  [Tex.  Civ.  App.] 
78  S.  W.   385. 

74.  Copies  of  official  records  to  be  admis- 
sible in  evidence  must  be  certified  accord- 
ing to  law.  City  of  New  York  v.  "Vander- 
veer,  91  App.  Div.  303,  86  N.  Y.  S.  659.  Cer- 
tified copies  of  the  minutes  of  any  court  of 
record  are  admissible.  Rev.  St.  1892,  §  1109. 
Hoodless  v.  Jernigan  [Fla.]  35  So.  656.  A 
certified  transcript  of  proceedings  before  a 
U.  S.  commissioner  is  evidence  of  the  truth 
of  matters  therein  recited.  Ramsey  v.  Flow- 
ers [Ark.]  80  S.  W.  147.  Documents  offered 
as  copies  of  orders  and  proceedings  of  a 
Federal  court  in  another  state  inadmissible 
when  not  certified  according  to  act  of  Con- 
gress. A.  Lehman  &  Co.  v.  Rivers,  110  La. 
1079,  35  So.  296.  Public  records  of  sister 
states,    other   than   court  records,   to   be   ad- 
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evidence  is  competent  and  material/*  and  is  in  the  possession  or  under  the  con- 
trol of  the  adverse  party."  A  notice  to  produce  papers  must  be  definite  as  to 
the  documents  desired  to  be  produced,  and  must  not  be  unreasonably  extensive.'" 
§  8.  Evidence  adduced  in  former  proceedings.^^ — Where  a  witness  has  since 
died,  or  for  some  other  reason  is  not  present  in  court,*^  his  testimony,  given  at  a 
former  proceeding,*^  is  admissible**  in  a   subsequent  action  between  the   same 


missible  In  Washington,  must  be  certified 
in  accordance  with  Federal  statutes;  and  a 
sealed  certificate  of  the  record  of  an  Instru- 
ment of  adoption  made  by  the  keeper  of  the 
record  in  a  foreign  state  was  inadmissible 
to  prove  the  Instrument  was  recorded.  James 
V.    James    [Wash.]    77    P.    1080. 

Certified  copy  of  a  report  to  an  Insurance 
commissioner  admissible.  Ky.  St.  1903,  § 
1627.  Provident  Sav.  L.  Assur.  Soc.  v.  Bai- 
ley, 25  Ky.  L.  R.  2251,  80  S.  W.  452.  State- 
ment of  an  account  of  a  county  treasurer, 
kept  In  the  state  treasurer's  oflice  and  cer- 
tified by  him  to  be  correct,  is  admissible. 
Harper  v.  Marion  County  [Tex.  Civ.  App.] 
77  S.  W.  1044.  Certified  copies  of  warrants 
and  indorsements  thereon,  in  the  county 
comptroller's  offioe,  held  admissible,  though 
not  proved  correct,  and  though  the  certi- 
fying ofllcer  had  no  personal  knowledge  of 
the  facts  recited  therein.  Id.  The  fact  that 
transfers  of  school  lands  had  become  part 
of  the  archives  of  the  general  land  oflice 
was  sufllcient  to  make  certified  copies  of  the 
transfers  admissible.  Tolleson  v.  Wagner 
[Tex.  Civ.  App.]  80  S.  W.  846.  Certificates 
of  surveys,  and  plats  of  lands  were  inad- 
missible to  show  boundaries,  when  the  pur- 
pose of  the  survey  was  not  shown,  and  the 
identity  and  authenticity  of  the  documents 
not  established.  Cowles  v.  L.ovin,  135  N.  C. 
488,  47  S.  B.  610.  Corporate  organization  of 
plaintiff  properly  proven  by  copy  of  certifi- 
cate of  incorporation,  certified  by  the  secre- 
tary of  state,  the  legal  keeper  of  such  rec- 
ords. Western  Iron  Works  v.  Montana  Pulp 
&  Paper  Co.    [Mont.]    77   P.   413. 

A  certified  copy  from  the  land  olHce  of  an 
afildavit,  made  by  a  stranger  years  before 
that  one  claiming  under  a  transfer  of  a 
headright  certificate  was  the  owner  was  ad- 
missible. Simmonds  v.  Simmonds  [Tex.  Civ. 
App.]  79  S.  W.  630.  Under  statutes  making 
leases  and  all  papers  relating  to  leases  of 
public  lands  records  In  the  commissioner's  of- 
fice, a  certified  copy  of  a  release  of  a  lease 
was  admissible.  Trevey  v.  Lowrie  [Tex.  Civ. 
App.]  78  S.  W.  18.  To  render  a  certified  copy  of 
a  recorded  instrument  admissible,  it  must  be 
filed  three  days  before  commencement  of  the 
action,  and  an  affidavit  filed  stating  the 
original  is  lost  or  cannot  be  procured;  the 
rule  applies  to  all  recorded  instruments.  Val- 
entine V.  Sweatt  [Tex.  Civ.  App.]  78  S.  W. 
385.  Certified  copies  of  papers  relating  to 
sales  of  lands,  on  record  In  the  offioe  of  the 
commissioner  of  the  general  land  office,  are 
admissible  in  evidence,  by  statute.  Trevey 
v.   Lowrie  [Tex.  Civ.  App.]    78  S.  W.  18. 

75.  Copy  of  a  public  record  by  a  private 
person  from  personal  examination,  such  per- 
son testifying  that  the  copy  was  so  made 
and  is  correct,  is  admissible.  Smithers  v. 
Lowrance  [Tex.  Civ.  App.]  79  S.  W.  1088. 
In  the  absence  of  a  statute  making  certified 
copies  the  only  method  of  proof  of  public 
records,  such  records  are  provable  either  by 
certified    or    examined    copies.      Texas    stat- 


utes, however,  do  not  change  this  common- 
law   rule.      Id. 

76.  See  1  Curr.  L.  1157. 

77.  After  statutory  notice  and  filing  of  an 
affidavit  for  an  order  for  the  production  of 
papers,  a  rule  to  show  cause  need  not  be 
issued,  in  Delaware.  Netter  v.  Stoeokle  [Del.] 
56   A.   604.     - 

78.  A  subpoena  duces  tecum  will  issue 
only  on  such  jhowlng.  Danoel  v.  Goodyear 
Shoe  Mach.  Co.,  128  F.  753.  A  mere  general 
averment  In  an  application  for  the  produc- 
tion of  a  large  mass  of  private  books  and 
papers,  that  such  evidence  was  "material 
and  necessary  for"  use  is  insufficient.     Id. 

79.  The  affidavit  on  which  order  is  based 
must  so  state.  Netter  v.  Stoeckle  [Del.]  56 
A.  604.  It  was  not  an  abuse  of  discretion 
to  refuse  to  enforce  an  order  for  the  pro- 
duction of  correspondence,  where  the  or- 
der was  served  on  plaintiffs  counsel,  plain- 
tiff being  out  of  the  state,  and  not  learn- 
ing of  it  until  his  examination  at  the  trial, 
and  counsel  having  made  affidavit  that  he 
could  not  produce  it;  and  where  plaintiff 
was  fully  examined  as  to  the  contents  of 
the  correspondence.  Roberts  v.  Francis 
[Wis.]   100  N.  W.  1076. 

80.  Branan  v.  Nashville,  C.  &  St.  L.  R.  Co., 
119   Ga.   738,   46  S.   E.  882. 

81.  See  1  Curr.  L.  1157. 

83.  A  stenographer's  notes  of  evidence 
taken  in  a  circuit  court  Is  admissible  in  a 
subsequent  case  only  when  the  witness  Is 
not  present  and  his  testimony  cannot  other- 
wise be  procured.  Beavers  v.  Rowen  [Ky.] 
80  S.  W.  1165.  Evidence  of  a  witness  at  a 
former  trial,  preserved  by  bill  of  excep- 
tions, may  be  read  at  a  subsequent  trial 
when  the  witness  Is  beyond  the  jurisdic- 
tion, without  showing  an  effort  to  procure 
his  deposition.  Ross-Lewin  v.  Germanla 
Life  Ins.  Co.  [Colo.  App.]  78  P.  305.  Under 
a  statute  providing  that  the  shorthand  notes 
of  evidence  on  a  former  trial  shall  be  ad- 
missible under  the  same  rules  as  govern 
depositions,  a  transcript  of  such  evidence 
could  not  i>e  read  when  the  witnesses  who 
gave  the  evidence  on  the  former  trial  were 
present  in  court.  Lanza  v.  Le  Grand  Quarry 
Co.  [Iowa]  100  N.  W.  488.  But  a  transla- 
tion of  evidence  given  on  a  former  trial  Is 
admissible  on  a  subsequent  trial  if  the  wit- 
nesses who  gave  it  are  not  present  in  court. 
Fitch  V.  Mason  City  &  C.  L.  Traction  Co. 
[Iowa]   100  N.  W.    618. 

83.  Within  the  code  rule  allowing  evi- 
dence of  a  deceased  witness  taken  at  a  for- 
mer trial  to  be  introduced  where  the  parties 
against  whom  the  testimony  was  offered  had 
the  opportunity  to  cross-examine  the  wit- 
nesses, testimony  of  a  witness  before  a 
referee  is  admissible  in  a  second  hearing 
before  another  referee,  the  witness  and 
former  referee  both  having  died.  Taft  v. 
Little.  178  N.  Y.  127,  70  N.  E.  211. 

Held  not  Tvithin  the  rule:  Evidence  taken 
at   a    coroner's    inquest   is   generally   exolud- 
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parties'"  and  relating  to  the  same  matter.'"    A  stenographic  report  of  such  testi- 
mony must  be  shown  to  be  genuine  and  correct.'^ 

§  9.    Expert  and   opinion   evidence.    A.   Conclusions  and  nonexpert  opin- 
ions.^^ — Mere  conclusions  of  a  witness/"  or  the  opinions  of  nonexperts  on  issues 


ed,  even  where  the  verdict  of  the  coroner's 
jury  Is  held  admissible.  Chambers  v.  Modern 
Woodmen  of  America  [S.  D.]  99  N.  W.  1107. 
Depositions  used  in  coroner's  Inquest  are  in- 
competent in  subsequent  action  on  life  in- 
surance policy  to  show  cause  of  death;  only 
admissible  for  contradiction.  Knights  Tem- 
plar &  Masons'  Life  Indemnity  Co.  v.  Cray- 
ton,    209   111.   550,   70  N.  B.    1066. 

A  stenographer's  minutes  of  an  examin- 
ing trial  before  a  magistrate  are  incompe- 
tent for  any  purpose.  Gr.  Code,Prac.  §  64. 
Beavers   v.    Bowen    [Ky.]    80   S.    W.   1165. 

A  statement  of  a  witness  made  during  the 
taking  of  a  deposition,  and  immediately 
stricken  out  Is  inadmissible  on  the  trial. 
Young  V.  Valentine,  177  N.  T.  347,  69  N.  B. 
643.  Such  a  statement  is  not  a  part  of  wit- 
ness' testimony;  nor  is  it  admissible  as 
testimony  of  a  deceased  witness  taken  on  a 
former   trial.      Id. 

Evidence  may  not  be  elicited  In  one  ac- 
tion for  the  sole  purpose  of  using  it  in  an- 
other. In  re  Shawmut  MIn.  Co.,  94  App. 
Div.   156,   87  N.   T.   S.   1059. 

84.  When  the  party  against  whom  it  is 
offered  had  full  opportunity  to  cross-exam- 
ine the  witness  on  the  former  trial. 

Contra:  Testimony  at  former  trial  of  wit- 
ness since  deceased  not  admissible.  Meek- 
ins  v.  Norfolk  &  S.  R.  Co.  [N.  C]  48  S.  B. 
501;  Willsen  v.  Metropolitan  St.  R.  Co.,  88 
N.   T.  S.   597. 

85.  A  statement  of  a  defendant  since  de- 
ceased In  a  former  action  Is  Inadmissible 
against  a  defendant  in  a  subsequent  action, 
who  was  not  a  party  to  the  first.  Murphy 
V.  Cuff,   177   N.   T.    314,   69  N.  E.   607. 

8G.  The  testimony  of  a  witness  on  a 
former  trial  Is  admissible  only  when  the 
action  was  between  the  same  parties  and 
related  to  the  same  matter.  Leggat  v.  Car- 
roll   [Mont.]    76  P.   805. 

87.  Barksdale  v.  Security  Inv.  Co.,  120  Ga. 
388,   47  S.  E.  943. 

NOTE.  PreHmlnary  Bbowlng  necessarD 
To  render  admissible  testimony  given  on  a 
former  trial,  it  must  first  appear  that  the 
evidence  was  regularly  and  judicially  taken 
(Bryant  v.  Owen,  2  Stew.  &  P.  134);  that 
the  action  was  between  the  same  p^-rtles 
and  for  the  same  cause  of  action  (NefE  v. 
Smith,  91  Iowa,  87,  68  N.  W.  1072;  Beals  v. 
Guensey,  8  Johns.  446,  6  Am.  Dee.  348) ;  that 
the  witness  has  died  since  the  former  trial 
(Rooker  v.  Parsley,  72  Ind.  497;  Woolen  v. 
Whiteaore,  91  Ind.  502;  Jackson  v.  Bailey, 
2  Johns.  17),  or  Is  unable  to  attend  the  trial 
(Edwards  v.  Edwards,  93  Iowa,  127,  61  N. 
W.  413).  And  the  witness  called  to  give  the 
testimony  of  another  at  a  former  trial  must 
be  able  to  give  at  least  the  substance  of  his 
entire  testimony,  including  the  cross-exam- 
ination (Harrison  v.  Charlton,  42  Iowa,  573). 
For  exhaustive  note  on  "Admissibility  of 
Evidence  given  on  former  trial  in  civil 
cases,"  see  91  Am.  St.  Rep.  192. 

88.  See  1  Curr.  L,.  IXSl. 

80.  "The  opinions  of  witnesses  on  the 
substance  of  an  issue  should  never  be  re- 
sorted   to.    except    when    the    subject    is    be- 


yond the  knowledge  and  experience  of  or- 
dinary men."  Numerous  authorities  cited 
in  Meyers  v.  Highland  Boy  Gold  Min.  Co. 
[Utah]  77  P.  347;  Gentry  v.  Singleton  [C.  C. 
A.]  128  P.  679;  National  Surety  Co.  v.  Mabry. 

139  Ala.  217,  35  So.  698;  Matthews  v.  Farrell 
[Ala.]  37  So.  325;  Riley  v.  Camden  &  T.  R. 
Co.  [N.  J.  Err.  &  App.]  57  A.  445;  Oakes  v. 
Prather  [Tex.  Civ.  App.]  81  S.  W.  557;  Bath 
V.  Houston  &  T.  C.  R.  Co.  [Tex.  Civ.  App.] 
78  S.  W.  993;  Norfolk  &  W.  R.  Co.  v.  Briggs 
[Va.]  48  S.  E.  521.  A  witness  may  not 
testify  as  to  a  matter  as  to  which  he  states 
that  he  Is  merely  guessing.  Reichert  v.  In- 
ternational c&  G.  N.  R.  Co.  [Tex.  Civ.  App.] 
72   S.   W.    1031. 

Held  mere  conclnslons :  Whether  train- 
men knew  their  train  was  on  the  schedule 
time  of  another  train.  Central  of  Georgia 
R.  Co.  V.  Martin  [Ala.]  36  So.  426.  Hus- 
band's opinion  as  to  wife's  intention  in  a 
real  estate  transaction.  Carey  v.  Moore, 
119  Ga.  92,  45  S.  B.  998.  What  a  wagon 
wheel  would  do  under  certain  circumstances. 
See  v.  W.abash  R.  Co.,  123  Iowa,  443,  99  N. 
W.  106.  Whether  defendant  thought  he 
could  use  certain  -wells  or  water  therefrom. 
Dubois  v.  Williamson,  93  App.  Div.  361,  87 
N.  T.  S.  645.  That  a  man  could  not  acquire 
knowledge  of  the  handling  of  rails  by  work- 
ing around  railroad  shops  and  yards.  Bonn 
V.  Galveston,  H.  &  S.  A.  R.  Co.  [Tex.  Civ. 
App.]  82  S.  W.  808.  Whether  plaintiff  "just 
assumed  the  risk  and  went  under"  the  bale 
of  cotton  which  caused  his  injury.  Con- 
sumers' Cotton  Oil  Co.  V.  Jonte  [Tex.  Civ. 
App.]  80  S.  W.  847.  Plaintiff  could  not 
testify,  in  action  for  injuries  sustained  in 
getting  off  a  train,  that  he  could  have  alight- 
ed safely  if  the  train  had  moved  in  the 
usual  manner,  because  he  thus  would  give 
an  opinion  on  his  own  negligence.  Texas 
Southern  R.  Co.  v.  Long  [Tex.  Civ.  App.  ] 
80  S.  W.  114.  Opinion  of  witnesses  that 
from  their  knowledge  of  a  wife,  her  husband 
was  In  danger  of  bodily  harm,  and  could 
not  safely  live  with  her.  House  v.  House 
[Va.]  46  S.  B.  299.  Whether  plaintiff  did 
hot  know  that  if  he  had  reported  a  defect 
in  machinery  an  accident  would  not  have  oc- 
curred. Carson  v.  Southern  R.  Co.  [S.  C] 
46  S.  B.  525.  A  physician  who  has  testified 
to  the  physical  and  mental  condition  of  a 
person  at  a  given  time  may  not  give  an  ab- 
stract opinion  as  to  the  person's  ability 
to  transfer  property.     Langenbeck  v.  Louis, 

140  Cal.  406,  73  P.  1086.  In  a  libel  action, 
testimony  of  one  in  the  district  attorney's 
office,  introduced  to  establish  a  justification 
for  publication  of  the  charges,  that  he  had 
investigated  the  charges,  and  had  reported 
against  dismissal  of  the  case  was  a  mere 
opinion  on  the  merits  of  the  charge.  Car- 
penter V.  New  York  Evening  Journal  Pub. 
Co.,    96  App.  Div.    376,   89  N.  Y.  S.    263. 

Held  statements  of  facti  That  the  de- 
fective condition  of  a  cover  of  a  sewer  catch- 
basin  could  only  be  discovered  by  a  personal 
inspection.  Allen  B.  Wrisley  Co.  v.  Burke, 
203  111.  250,  67  N.  E.  818.  Testimony  re- 
garding  the  condition   of  a   sidewalk  before 
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which  are  for  the  court,'"  or  jury,'^  or  the  subject-matter  of  which  requires  ex- 


and  after  an  accident  by  witnesses  who  ex- 
amined It.  Harrison  v.  Incorporated  Town 
of  Ayrshire,  123  Iowa,  628,  99  N.  "W.  132. 
An  estimate  of  the  value  of  contents  of  a 
plumbing  shop.  N.  O.  Nelson  Mfg.  Co.  v. 
Shreve  [Mo.  App.]  79  S.  W.  488.  That  a 
noise  sounded  to  plaintiff  like  a  collision  of 
two  street  cars.  Blnsbacher  v.  St.  Louis 
Transit  Co.  [Mo.  App.]  82  S.  "W.  B46.  What 
would  have  been  the  value  of  stock  if  It  had 
reached  its  destination  In  "good  condition." 
Texas  &  P.  R.  Co.  v.  WK^e  [Tex.  Civ.  App.] 
80  S.  W.  641.  That  plaintiff  was  a  hardwork- 
ing woman.  St.  Louis  &  S.  F.  R.  Co.  v. 
Smith  [Tex.  Civ.  App.]  79  S.  W.  S40.  That 
a  hole  in  a  sidewalk  was  big  enough  to  let 
in  witness'  foot.  City  of  San  Antonio  v. 
Talerico  [Tex.  Civ.  App.]  78  S.  W.  28.  That 
papers,  placed  with  a  third  person  for  safe 
keeping,  were  all  subject  to  the  owner's 
call  and  control.  Gatt  v.  Shive  [Tex.  Civ. 
App.]  82  S.  W.  303.  Statements  of  witnesses 
who  saw  a  handhold  after  an  accident  that 
the  screws  had  pulled  out  of  the  wood.  In- 
ternational &  G.  N.  R.  Co.  V.  Gready  [Tex. 
Civ.  App.]  82  S.  W.  1061.  That  a  train  was 
making  less  noise  than  usual.  International 
&  G.  N.  R.  Co.  V.  Villareal  [Tex.  Civ.  App.] 
82  S.  W.  1063.  Ownership  of  property  is  a 
fact  to  which  a  witness  may  always  testify. 
Hunnicutt  v.  Higginbotham,  138  Ala.  472,  35 
So.  469.  A  Qorporation's  president  may  state, 
as  a  fact,  whether  the  corporation  received 
certain  rents.  Hendrickson  v.  Dwyer  [N.  J. 
Err.  &  App.]  B7  A.  420.  A  witness  having 
given  an  Incomplete  description  of  a  cat- 
tle guard,  a  question  whether  he  noticed  any 
other  defect  did  not  call  for  a  conclusion. 
Johnson  v.  Detroit  &  M.  R.  Co.  [Mich.]  97 
N.  W.  760.  A  question  whether  sales  were 
authorized  to  a  certain  person  did  not  call 
for  a  conclusion,  when  understood  as  mean- 
ing whether  there  were  any  others  to  whom 
sales  were  directed  to  be  made.  Wendel  v. 
Mallory  Comm.  Co.,  122  Iowa,  712,  98  N.  W. 
612.  Testimony  of  an  engineer  in  a.  suit  for 
damages  for  injuries  that  he  ^iras  incapaci- 
tated from  continuing  his  former  occupa- 
tion was  a  statement  of  fact;  or  if  consid- 
ered as  an  opinion,  he  was  competent  to  give 
It,  after  stating  the  facts.  Southern  Kansas 
R.  Co.  V.  Sage  [Tex.  Civ.  App.]  80  S.  W. 
1038.  A  letter  of  an  attorney  stating  that 
he  knew  no  reason  why  Insurance  policies 
should  not  be  paid  in  full,  held  not  to  ex- 
press a  mere  legal  opinion;  and  otherw^ise 
competent.  Aetna  Life  Ins.  Co.  v.  Pitze 
[Tex.   Civ.  App.]    78   S.  W.   370. 

Witnesses  may  state  the  appearance  of 
things  or  persons  coming  under  their  ob- 
servation. That  the  speed  of  a  oar  "looked 
fast"  to  witness.  Montgomery  St.  R.  Co.  v. 
Shanks  [Ala.]  37  So.  166.  That  a  person 
"appeared  to  be  suffering."  St.  Louis  S.  W. 
R.  Co.  V.  Burke  [Tex.  Civ.  App.]  81  S.  W. 
774.  A  nonmedical  witness  may  state  wheth- 
er an  injury  appeared  to  be  recent  or  not. 
Robinson  v.  Halley  [Iowa]  100  N.  W.  328. 
Witness  could  state  that  an  insured,  when 
she  became  a  member  of  a  beneficial  soci- 
ety could  not  speak  above  a  whisper,  and 
was  weak  and  emaciated.  Home  Circle  Soc. 
No.  1  V.  Shelton  [Tex.  Civ.  App.]  81  S.  W. 
84.  Testimony  of  witness,  "I  could  not  tell 
who   he    was   looking   at,    but   he    looked    to 


me  like  he  was  looking  at  M.,"  held  admis- 
sible. Gulf,  C.  &  S.  P.  R.  Co.  v.  Miller  [Tex. 
Civ.  App.]  79  S.  W.  1109.  One  who  has  ob- 
served the  acts,  appearance  and  speech  of 
a  person  may  state  an  opinion  of  his  condi- 
tion as  to  intoxication;  what  constitutes  a 
proper  foundation  for  such  an  opinion  rests 
in  the  discretion  of  the  trial  court.  Clarke 
V.  Philadelphia  &  R.  Coal  &  Iron  Co.  [Minn.] 
100   N.   W.   231. 

A  statement  of  a  "collective  fact"  Is  not 
objectionable  as  a  conclusion.  The  court 
permitted  witness  to  answer  the  question: 
"Was  it  not  the  agreement  between  plain- 
tiff and  defendant,  at  Hausman's  office,  that 
he  would  accept  a  prorate  of  what  should 
be  left  after  the  houses  were  completed?" 
E3.  B.  Shafer  &  Co.  v.  Hausman,  139  Ala.  237, 
35    So.    691. 

A  positive  statement  of  fact  is  admissi- 
ble, though  witness  does  not  explain  the 
source  of  his  knowledge,  when  it  does  not 
appear  that  he  did  not  know.  Pills  v.  Lewis 
[Tex.  Civ.  App.]  81  S.  W.  1034.  Giving  rea- 
sons for  positive  statements  does  not  make 
the  latter  inadmissible,  if  the  statements 
and  reasons  therefor  can  be  separated.  Pil- 
den  V.  Gordon  &  Co.,  34  Wash.  92,  74  P.  1016. 

Intent,  knoTrledge  or  understanding:  A 
person  may  testify  to  his  own  mental  state 
in  a  certain  transaction  and  that  he  acted 
in  good  faith.  Thompson  v.  Glover,  120  Ga. 
440,  47  S.  P.  935.  Parties  to  a  contract  may 
testify  to  their  intentions  in  executing  it. 
Wheeler  v.  Metropolitan  Stock  Pxch.,  72  N. 
H.  315,  56  A.  754.  Plaintiil,  pleading  fraud 
in  the  execution  of  a  release,  could  testify 
that  he  did  not  understand  it.  Galloway  v. 
San  Antonio  &  G.  R.  Co.  [Tex.  Civ.  App.]  78 
S.  W.  32.  Witness  may  testify  that  he  re- 
lied on  another's  statement  in  taking  a 
chattel  mortgage,  since  his  mental  process 
was  a  fact  as  to  which  his  direct  testimony 
was  admissible.  Strasser  v.  Goldberg  [Wis.] 
98  N.  W.  554.  Plaintiff,  in  personal  injury 
action,  may  testify  that  he  relied  on  the  fore- 
man's statement  that  he  was  going  to  close 
down  the  mill  while  repairs  were  feeing 
made.  Mathews  v.  Daly  West  Min.  Co.,  27 
Utah,  193,  75  P.  722. 

But  undisclosed  Intentions  or  purposes  are 
inadmissible.  Party's  unexpressed  inten- 
tions in  making  a  contract  and  writing  a 
letter  excluded.  Nugent  v.  Armour  Packing 
Co.  [Mo.  App.]  81  S.  W.  506.  Real  estate 
broker  cannot  state  for  whom  he  was  act- 
ing in  negotiating  a  sale,  this  being  a  state- 
ment of  his  undisclosed  purpose.  Downing 
V.  Buck  [Mich.]  98  N.  W.  388.  That  a  loan 
was  made  to. a  firm  and  not  to  the  partners 
jointly  cannot  be  shown  by  the  intention 
and  understanding  of  the  bank  cashier,  but 
only  by  the  facts  of  the  transaction.  In  re 
L.  B.  Weisenberg  &  Co.,  131  P.  517.  A  ques- 
tion of  a  father  whether  he  consented  to  his 
son's  employment  in  a  foundry  called  for  a 
fact  and  not  an  "uncommunicated  mental 
status."  Dimmick  Pipe  Works  v.  Wood,  139 
Ala.  282,  35  So.  885.  A  question,  how  much 
land  a  party  claiming  title  by  adverse  pos- 
session in  ejectment  had  been  claiming  called 
for  a  fact,  not  an  undisclosed  intention. 
Dorian  v.  Westervitch   [Ala.]   37  So.  382. 

Computations:  A  witness  may  summarize 
testimony   as   to   purchases   from    third   par- 
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pert  skill  or  knowledge/^  are  inadmissible;  but  the  opinions  of  nonexperts  are 
received  in  regard  to  matters  knowledge  of  which  does  not  require  special  skill 
or  experience/^  when  the  witness,  in  connection  with  such  opinion,  states  the 


ties,  where  the  calculations  are  intricate. 
Wilson  V.  Aloatraz  Asphalt  Co.,  142  Cal.  182, 
75  P.  787.  Where  books  of  a  bank  contain 
accounts  so  complicated  and  voluminous  that 
they  could  not  be  conveniently  examined  in 
court,  an  accountant  who  had  examined  them 
could  state  the  result  of  his  computations, 
but  not  his  inferences,  therefrom.  Mendel  v. 
Boyd  [Neb.]  99  N.  W.  493.  While  a  book- 
keeper or  accountant  may  show  footings  or 
mathematical  calculations  from  books  of  ac- 
count in  evidence,  he  cannot  estimate  profits 
as  a  result  of  his  examination  of  the  books 
as  that  would  be  a  mere  conclusion.  Smythe's 
Estate  v.  Evans,  209  111.  376,  70  N.  B.  906. 
Where  counsel  for  defendant  did  not  de- 
mand the  production  of  books  and  declined 
to  examine  when  afforded  the  opportunity, 
because  of  the  magnitude  of  the  task,  plain- 
tiff was  properly  allowed  to  state  the  gen- 
eral result  of  his  examination  of  all  the 
books  of  a  corporation,  without  produc- 
ing them.  Louisiana  Purchase  Expo.  Co.  v. 
Kuenzel  JMo.  App.]  82  S.  W.  1099.  On  an 
issue  of  the  value  of  a  stock  of  goods  de- 
stroyed by  flre,  plaintifC  was  properly  per- 
mitted to  give  an  estimate  of  his  total  pur- 
chases since  he  had  occupied  the  place,  and 
the  amount  of  his  annual  sales.  Norfolk  & 
W.   R.  Co.  V.  Briggs   [Va.]    48   S.  B.   521. 

90.  Construction  of  writings.  Granite 
Bldg.  Corp.  V.  Greene  [R.  I.]  57  A.  649. 
Construction  of  contract.  Sherman  Oil  & 
Cotton  Co.  V.  Dallas  Oil  &  Refining  Co.  [Tex. 
Civ.  App.]  77  S.  W.  961.  Construction  of 
contract  of  insurance.  Prudential  Ins.  Co. 
V.  Devoe  [Md.]  56  A.  809.  Testimony  that 
witness  had  had  a  letter  in  his  possession 
and  that  it  "bore  upon  it^  face  indications 
of  being  genuine."  Gress  Lumber  Co.  v. 
Georgia  Pine  Shingle  Co.  [Ga.]  48  S.  E.  115. 
Testimony  by  an  alleged  assignee  that  a 
contract  was  "sold"  or  "transferred"  to  him 
was  a  mere  conclusion,  the  validity  of  the 
transfer  being  a  question  of  law.  Mardo- 
witz  v.  Goldberg,    87  N.   T.   S.   234. 

91.  A.  A.  Cooper  Wagon  &  Buggy  Co.  v. 
Barnt,    123    Iowa,    32,    98    N.    W.    356. 

Illustrations. — Held  inadmissible:  Wheth- 
er an  ordinarily  prudent  person  could  have 
seen  a  ditch.  Huachuca  Water  Co.  v.  Swain 
[Ariz.]  77  P.  619.  Whether  a  stick,  exhib- 
ited to  the  jury,  was  a  weapon  likely  to  pro- 
duce death.  Moran  v.  State  [Ga.]  48  S.  B. 
324.  That  witness  did  not  think  a  gate  in 
a  right  of  way  suiHcient  to  keep  cattle  out. 
Collins  v.  Chicago,  etc.,  R.  Co.,  122  Iowa, 
231,  97  N.  W.'  1103.  Opinion  of  one  from 
whom  plaintiff  bought  supplies  as  to  wheth- 
er the  clothing  bought  was  a  liberal  pro- 
vision for  his  children.  McCloskey  v.  Pu- 
litzer Pub.  Co.  [Mo.  App.]  80  S.  W.  723.  That 
other  people  who  dug  ditches  similar  to  the 
one  in  question  always  braced  them.  Scher- 
mer  v.  McMahon  [Mo.  App.]  82  S.  W. 
535  That  certain  rules  were  necessary  to 
workman's  safety.  Lane  v.  New  York  Cent., 
etc.,  R.  Co.,  93  App.  Div.  40,  86  N.  T.  S.  947. 
Whether  or  not  a  trench  was  a  safe  place  to 
work.  Winters  v.  Naughton,  91  App.  Div. 
80  86  N.  T.  S.  439.  That  cogwheels  should 
have   been  boxed.     Marks  v.  Harriet  Cotton 


Mills,  135  N.  C.  287,  47  S.  E.  432.  Witness 
cannot  give  an  opinion  on  the  merits  of  a 
case  (Black  v.  Rocky  Mountain  Bell  Tel. 
Co.,  26  Utah,  451,  73  P.  514),  or  which  would 
require  him  to  pass  on  credibility  of  wit- 
nesses (Davis  V.  Collins  [S.  C]  48  S.  E.  469). 
Where  self-defense  was  set  up  in  an  action 
for  assault,  defendant  could  not  testify  that 
he  acted  in  self-defense.  Evans  v.  Elwood, 
123  Iowa,  92,  98  N.  W.  584.  In  an  action  by 
a  servant  to  recover  damages  for  personal 
injuries  from  the  master,  the  suflBoiency  of 
light  at  the  place  where  plaintiff  was  at 
work  was  not  a  proper  subject  for  opinion 
evidence.  Meyers  v.  Highland  Boy  Gold  Min. 
Co.  [Utah]  77  P.  347.  Opinion  evidence  is 
inadmissible  when  the  facts  and  circum- 
stances on  TThlch  the  opinion  Is  based  are 
capable  of  being  clearly  shown  to  the  jury. 
Central  of  Georgia  R.  Co.  v.  Goodwin,  120  Ga. 
83,  47  S.  E.  641.  Where  all  the  surrounding 
circumstances  could  have  been  shown,  a  wit- 
ness could  not  state  whether  it  "was  neces- 
sary for  him  to  pass  over  a  pit  Into  which 
he  fell  and  was  injured.  Aetna  Powder  Co. 
V.  Earlandson  [Ind.  App.]  71  N.  E.  185. 

Damagres;  A  witness  may  state  facts  from 
which  the  jury  may  estimate  damages,  but 
cannot  give  an  opinion  as  to  their  amount. 
MoCrary  v.  Pritchard,  119  Ga.  876,  47  S.  B. 
341;  Tootle  v.  Kent,  12  Okl.  674,  73  P.  310; 
Pacific  Live  Stock  Co.  v.  Murray  [Or.]  76  P. 
1079.  Unless  a  statement  of  the  amount  fol- 
lows as  a  mere  mathematical  deduction. 
Chicago,  R.  I.  &  T.  R.  Co.  v.  Halsell  [Tex. 
Civ.  App.]  80  S.  W.  140.  Permitting  plain- 
tiff to  state  his  total  loss  held  harmless  er- 
ror. Ingram  v.  Wishkah  Boom  Co.  [Wash.] 
77  P.   34. 

92.  Nonexpert  witnesses  cannot  give  opin- 
ions as  to  the  mental  condition  of  one  whose 
sanity  Is  called  In  question.  McCoy  v.  Jor- 
dan, 184  Mass.  575,  69  N.  E.  358.  Nonex- 
perts cannot  testify  to  the  general  health 
and  physical  condition  of  one  before  and 
after  an  injury.  Pallon  v.  Rapid  City  [S.  D.] 
97  N.  W.  1009.  Admission  of  opinion  evi- 
dence by  nonexperts  in  regard  to  signatures 
to  notes  alleged  to  have  been  forged  held 
to  be  reversible  error.  Wilmington  Sav. 
Bank  V.  Waste   [Vt.]    57  A.   241. 

93.  A  nonexpert  may  give  an  opinion  as 
to  the  speed  of  a  street  car  at  a  given  time. 
Omaha  St.  R.  Co.  v.  Larson  [Neb.]  97  N.  W. 
824;  Chicago  City  R.  Co.  v.  Bundy,  210  111. 
39,  71  N.  B.  28;  Aston  v.  St.  Louis  Transit 
Co.  [Mo.  App.]  79  S.  W.  999.  Or  whether 
under  certain  circumstances  he  would  have 
heard  locomotive  signals.  Gosa  v.  Southern 
Ry.  [S.  C]  45  S.  E.  810.  Whether  or  not  one 
is  sick  or  in  a  nervous  condition  may  be 
proved  by  any  one  who  knows  it,  and  does 
not  require  expert  evidence.  Chicago  City 
R.  Co.  V.  Bundy,  210  111.  39,  71  N.  E.  28. 
The  opinion  of  defendant's  foreman  that  he 
regarded  the  servant  who  caused  an  injury 
to  a  fellow-servant  as  a  reliable  man  was  i 
admissible.  Consumers'  Cotton  Oil  Co.  v.  I 
Jonte   [Tex.  Civ.  App.]   80  S.  W.  847. 

Estimates  of  value:  Value  of  farm  labor. 
North  Texas  Const.  Co.  v.  Bostick  [Tex.  Civ. 
App.]    80    S.    W.    109.     Decrease    in   value    of 
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facts  on  which  it  is  based.'*    The  qualification  of  witnesses  to  give  such  non- 
expert opinions  is  a  question  for  the  trial  court."" 

(§  9)  B.  Subjects  of  expert  testimony.^^ — Expert  opinion  is  admissible  in 
regard  to  matters,  adequate  knowledge  of  which  presupposes  special  skill,  experi- 
ence or  investigation  ;°^  it  is  inadmissible  as  to  matters,  knowledge  of  which  does 


a  horse  caused  by  a  cut  in  Us  side.  Mont- 
gomery St.  R.  V.  Hastings,  .138  Ala.  432,  35 
So.  412.  Opinion  evidence  admissible  on  in- 
cidental benefits  and  damages  to  land,  not 
attachiing  to  other  property,  by  the  construc- 
tion of  a  railroad.  In  condemnation  proceed- 
ings. Wray  v.  Knoxville,  L.  F.  &  J.  R.  Co. 
[Tenn.]  82  S.  "W.  471.  Neighbors  and  friends 
of  an  intestate  and  one  who  was  claiming 
compensation  for  services,  who  professed  to 
know  tlie  nature  of  the  services  rendered 
and  their  value  were  competent  witnesses 
on  the  value  of  such  services.  Green's  Ex'r 
V.   Green    [Ky.]    82    S.   W.    1011. 

94.  Allowing  nonexpert  witnesses  to  state 
conclusions  is  not  ground  for  reversal  if  the 
facts  are  also  stated.  Galloway  v.  San  An- 
tonio &  G.  R.  Co.  [Tex.  Civ.  App.]  78  S.  "W. 
32.  A  witness  may  not  testify  that  an  ease- 
ment has  been  abandoned  without  giving  the 
facts.  Gaston  v.  Gainesville  &  D.  Electric 
R.  Co.  [Ga.]  48  S.  E.  188.  Nonexpert  wit- 
nesses could  state  whether  cracks  In  broken 
stay  bolts  of  an  exploded  boiler  were  old  or 
new,  in  connection  with  their  statement  of 
the  facts  on  which  they  based  their  conclu- 
sion. Illinois  Cent.  R.  Co.  v.  Prlckett,  210 
111.    140,    71    N.    E.    435. 

Mental  capacity:  Where  a  nonexpert  testi- 
fies to  facts  showing  a  basis  for  his  opinion 
as  to  a  testator's  sanity,  and  has  had  oppor- 
tunity to  observe  his  capacity,  he  should  be 
permitted  to  state  his  opinion.  Stutsman  v. 
Sharpless  [Iowa]  101  N.  "W.  105.  Where  it 
appeared  that  witnesses  had  testified  as  to 
facts  and  circumstances  warranting  the  ex- 
pression of  an  opinion  as  to  testamentary 
capacity  of  testator,  the  admission  of  opin- 
ions was  proper.  Spencer  v.  Terry's  Estate 
[Mich.]  94  N.  W.  372;  Roberts  v.  Bidwell 
[Mich.]  98  N.  W.  1000.  Plaintiff's  wife  and 
an  intimate  acquaintance  held  competent  to 
give  opinions  as  to  his  mental  capacity  to 
make  a  release,  in  connection  with  their 
statement  of  facts.  Galloway  v.  San  Antonio 
&  G.  R.  Co.  [Tex.  Civ.  App.]  78  S.  W.  32. 
Nonexpert  witnesses,  who  by  close  relations 
with  a  person  had  opportunity  to  observe 
her  conduct  could  give  opinions  as  to  her 
capacity  to  contract,  at  the  time  of  execu- 
tion of  the  contract.  Grimshaw  v.  Kent,  67 
Kan.  463,  73  P.  92.  Intimate  social  acquain- 
tances of  a  testatrix  who  had  conversed  with 
her  before  and  after  execution  of  her  will 
could  testify  as  to  her  mental  capacity. 
Code  Civ.  Proc.  §  1870,  subd.  10.  In  re  Mc- 
Kenna's  Estate  [Cal.]  77  P.  461.  Nonex- 
perts properly  allowed  to  give  opinions  on 
genuineness  of  will  when  they  qualified  by 
testifying  they  had  seen  testatrix  write  and 
were  familiar  with  her  handwriting.  Tel- 
ton  V.  Black   [Ky.]    82   S.  W.   634. 

95.  Pattee  v.  Whitcomb,  72  N.  H.  249,  56 
A.  459.  A  witness  cannot  state  a  conclu- 
sion, not  being  shown  to  be  In  a  position  to 
draw  such  conclusion.  Hayden  v.  Fair  Ha- 
ven &  W.  R.  Co.,  76  Conn.  355,  56  A.  613.  An 
assessor  who  can  only  give  the  amount  land 
was   taxed  for  cannot  give  an  opinion  as  to 


the  value  of  land,  since  an  assessment  of 
taxes  is  not  of  Itself  evidence  of  market 
value.  Spink  v.  New  York,  etc.,  R.  Co.  [R. 
I.]  58  A.  499.  When  witness  could  only  state 
his  Individual  preference,  and  what  others 
told  him,  as  to  value  of  land  after  a  rail- 
way occupied  a  neighboring  street,  his  opin- 
ion was  Incompetent.  Eastern  Texas  R.  Co. 
V.  Scurlock  [Tex.]  78  S.  W.  490.  Witnesses 
who  simply  described  what  they  saw  at  the 
scene  of  a  boiler  explosion  were  not  ex- 
perts, and  It  was  riot  necessary  to  qualify 
them  as  such.  Illinois  Cent.  R.  Co.  v.  Beh- 
rens,    208    111.    20,    69   N.  E.    796. 

Wt.    See  1  Curr.  L.  1159. 

97.  Any  subject  wherein  a  person  may 
become  specially  learned  or  skilled  Is  with- 
in the  broad  field  of  opinion  evidence;  such 
evidence  is  not  confined  to  mere  matters  of 
professional  or  scientific  knowledge.  North- 
ern Supply  Co.  v.  Wangard  [Wis.]  100  N.  W. 
1066.  Expert  opinion  is  admissible  when  the 
nature  of  the  question  at  issue  is  such  that 
men  of  ordinary  experience  and  intelligence 
may  be  supposed  incapable  of  drawing  con- 
clusions from  the  evidence  without  the  as- 
sistance of  some  one  who  has  special  skill 
or  knowledge  in  the  premises.  Conley  v. 
Portland  Gaslight  Co.  [Me.]  58  A.  61.  Race 
distinctions.  United  States  v.  Hung  Chang, 
126  F.  400.  Whether  a  signature  was  traced. 
Dolan  V.  Meehan  [Tex.  Civ.  App.]  80  S.  W. 
99.  Propensity  of  young  stallions  to  jump 
fences.  Kittredge  v.  City  of  Cincinnati,  2 
Ohio  N.  P.  (N.  S.)  6.  Condition  of  potatoes 
at  time  of  delivery.  Northern  Supply  Co.  v. 
Wangard  [Wis.]  100  N.  W.  1066.  The  prop- 
er conduct  of  a  log  boom  and  what  is  prac- 
ticable, and  what  not,  to  be  done.  C.  Crane 
&  Co.  V.  Fry  [C.  C.  A.]  126  F.  278.  The 
expense,  risk  and  responsibility  attending 
execution  of  a  contract  for  the  manufacture 
of  whiskey  In  a  distillery.  Allen  v.  Field 
[C.  C.  A.]  130  F.  641.  Whether  a  lead  in  a 
mine  is  such  that  a  reasonably  prudent  per- 
son would  be  justified  In  following  it,  and 
expending  time  and  money  in  so  doing.  Wil- 
son V.  Harnette  [Colo.]  75  P.  395.  Trans- 
portable condition  of  cattle,  proper  condi- 
tions of  carriage,  and  the  usual  time  required 
to  make  a  shipment.  Chicago,  etc.,  R.  Co. 
V.  Carroll  [Tex.  Civ.  App.]  81  S.  W.  1020. 
Opinion  evidence  by  farmers  and  stockmen, 
as  to  whether  a  mare  was  with  foal.  Boyer 
V.  Chicago,  etc.,  R.  Co.,  123  Iowa,  248,  98  N. 
W.  764.  Analyses  and  comparisons  of  ex- 
pert witnesses  in  a  case  of  alleged  infringe- 
ment of  copyrights  are  admissible.  Ency- 
clopaedia Britannica  Co.  v.  American  News- 
paper Ass'n,  130  F.  460.  Expert  testimony 
that  forcing  a  hard  or  frozen  stick  of  dyna- 
mite Into  a  drill  hole  in  a  rock  with  a  stick 
is  a  dangerous  operation,  contrary  to  sound 
practice,  was  properly  admitted.  Currelli  v. 
Jackson  [Conn.]  58  A.  762.  The  opinion  of 
one  who  had  qualified  as  an  expert  was  ad- 
missible on  the  sufficiency  of  a  fence  to 
keep  out  cattle  of  ordinary  disposition  with 
reference   to   breaking   fences.     Trammell   v. 
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not  require   special   qualificatioii,^ 


or   on  issues   exclusively  for  the   court"   or 


Turner  [Tex.  Civ.  App.]  82  S.  W.  325.  One 
qualified  by  long  experience  could  testify  to 
a  condition  of  cattle  as  sliowlng  they  had 
been  driven  hard.  Kennon  v.  State  [Tex. 
Cr.    App.]    82    S.   "W.    518. 

niacblnery,  constmctton,  engrineerlns: 
Whether  a  guard  could  have  been  placed 
over  an  emery  belt  so  as  to  protect  work- 
men from  flying  particles.  La  Porte  Car- 
riage Co.  v.  SuUender  [Ind.  App.]  71  N.  E. 
922.  An  experienced  and  practical  machin- 
ist may  testify  to  the  danger  attending  the 
cutting  of  steel  rails  with  chisels  and  the 
precautions  taken  by  experienced  men  to 
avoid  the  danger.  Vohs  v.  A.  B.  Shorthill 
Co.  [Iowa]  100  N.  W.  495.  An  expert  ma- 
chinist could  testify  that  a  joiner  was  not 
dangerous  if  operated  with  the  safety  board 
on.  Vollman  Buggy  Body  Co.  v.  Spry  [Ky.] 
SO  S.  W.  1092.  When  a  machine  is  not  easily 
described  and  the  danger  not  readily  under- 
stood, an  expert  may  s.tate  whether  its  op- 
eration is  attended  with  danger,  and  state 
his  reasons.  Gammel-Statesman  Pub.  Co.  v. 
Monfort  [Tex.  Civ.  App.]  81  S.  W.  1029.  Ex- 
pert testimony  admissible  on  custom  of  put- 
ting experienced  men  to  work  on  certain 
machines  used  in  a  particular  trade,  and 
the  term  of  an  apprentice  in  the  '  trade,  is 
admissible.  Id.  Expert  testimony  was  com- 
petent to  show  that  the  boilers  of  a  plant 
running  in  the  ordinary  way  could  not  have 
used  up  the  amount  of  steam  indicated  by 
the  meter,  as  showing  the  water  meter  in- 
correctly registered  the  amount  of  water 
passing  through  it.  Underfeed  Stoker  Co. 
V.  Detroit  Salt  Co.   [Mich.]   97  N.  W.  959. 

The  proper  construction  of  a  derrick.  Dyas 
V.  Southern  Pac.  Co.,  140  Cal.  296,  73  P.  972. 
Usual  manner  of  putting  up  hoisting  appa- 
ratus. Parlett  v.  Dunn  [Va.]  46  S.  B.  467. 
Whether  27  feet  was  an  unusually  long  span 
(In  building  construction).  Nelson  v.  Young, 
91  App.  Div.  457,  87  N.  T.  S.  69.  Insulation 
of  electric  wires  and  how  long  before  an 
accident  insulation  was  worn  off.  Bernier 
v.  St.  Paul  Gas  Light  Co.  [Minn.]  99  N.  W. 
778.  Whether  an  insulator  in  use  at  a  cer- 
tain point  was  a  safe  one.  North  Amherst 
Home  Tel.  Co.  v.  Jackson,  4  Ohio  C.  C.  (N.  S.) 
386.  Whether  breakages  in  bicycle  materials 
were  not  due  to  use  of  castings  instead  of 
forgings,  and  not  to  inherent  defects  in  ma- 
terials used.  Frederick  Mfg.  Co.  v.  Devlin 
[C.  C.  A.]  127  P.  71.  Whether  a  pulley  made 
of  certain  materials  combined  in  a  certain 
way  is  safe  or  unsafe.  Wabash  Screen  Door 
Co.  V.  Black  [C.  C.  A.]  126  F.  721.  Expert 
evidence  is  admissible  in  regard  to  the  road- 
ways and  entries  of  a  mine,  their  adaptabil- 
ity to  the  intended  use  and  their  condition 
as  to  safety.  Henrietta  Coal  Co.  v.  Camp- 
bell    211  111.    216,  71   N.  E.   863. 

Proper  method  of  putting  in  a  railway 
■switch  point.  Buckalew  v.  Quincy,  etc.,  R. 
Co  [Mo.  App.]  81  S.  W.  1176.  What  was  in- 
dicated by  the  fact  that  an  air-hose  (part 
of  air  brake^  equipment)  was  jerked  out  of 
brakeman's  hand  when  he  uncoupled  it.  In- 
ternational &  G.  N.  R.  CO.  V.  Mills  [Tex. 
Civ  App.]  78  S.  W.  11.  The  condition  of  a 
cattle  guard  and  whether  It  would  keep  out 
stock  proper   subject   for   expert  opinion   by 


railway  roadmaster.  Johnson  v.  Detroit  & 
M.  R.  Co.  [Mich.]  97  N.  W.  760.  The  effi- 
ciency of  a  spark  arrester  to  prevent  the 
escape  of  sparks  sufficient  to  set  fire  to 
nearby  property  may  be  testified  to  by  an 
experienced  engineer.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  V.  B.  F.  Blaker  &  Co.  [Kan.]  75 
P.  71.  The  necessity  of  constructing  ditch- 
es along  a  railway  right  of  way  is  a  prop- 
er subject  of  expert  inquiry.  Guinn  v.  Iowa 
&  St.  L.  R.  Co.    [Iowa]    101  N.   W.   94. 

Scientific  and  professional:  Suitability  of 
apparatus  for  removing  dust  from  sandblast 
room.  Skinner  v.  E.  F.  Kerwin  Ornamental 
Glass  Co.,  103  Mo.  App.  650,  77  S.  W.  1011. 
When  injuries  are  of  such  a  character  as 
to  require  skilled  and  professional  men  to 
determine  their  cause  and  extent,  the  ques- 
tion Is  one  of  science,  and  only  expert  testi- 
mony is  proper.  Willet  v.  Johnson,  13  Okl. 
563,  76  P.  174.  Family  physician  could  tes- 
tify as  an  expert  as  to  the  permanent  effects 
of  a   spinal   Injury.     Walden   v.   Jamestown, 

178  N.  T.  213,  70  N.  E.  466.  Physician  testi- 
fied as  an  expert  that  an  Internal  injury  to 
plalntiif  would  shorten  her  life  expectancy 
one-half  unless  a  dangerous  operation  was 
performed.  Houston  Electric  Co.  v.  McDade 
[Tex.    Civ.  App.]    79   S.    W.    100. 

98.  The  length  of  time  required  to  assess 
a  township  and  how  much  of  the  work  could 
be  done  in  a  day.  Board  of  Com'rs  of  Clay 
County  V.  Redifer,  32  Ind.  App.  93,  69  N.  E. 
305.  Whether  a  man  could  state  that  he 
was  going  to  shut  down  a  mill  a  given 
length  of  time  for  repairs.  Mathews  v.  Daly 
West  Min.  Co.,  27  Utah,  193,  75  P.  722. 

99.  Whether  an  instrument  is  a  duplicate 
of  another  within  the  meaning  of  a  statute, 
the  construction  of  the  Instrument  being  in- 
volved, is  for  the  court.  Wright  v.  Michigan 
Cent.  R.  Co.  [C.  C.  A.]  130  F.  843.  Expert 
testimony  as  to  the  danger  of  mining  is  not 
admissible  in  determining  whether  a  law 
regulating  that  occupation  is  a  valid  exer- 
cise of  the  police  power.     State  v.  Cantwell, 

179  Mo.  245,  78  S.  W.  569.  A  patent  lawyer 
cannot  give  an  expert  opinion  on  the  suffi- 
ciency of  a  patent  license,  the  question  be- 
ing for  the  court.  Rankin  v.  Sharpies,  206 
111.    301,    69    N.    E.    9. 

1.  Safety  of  a  railing  on  a  bridge  at  a 
certain  time  and  In  a  certain  condition,  its 
construction  not  being  complicated.  McDon- 
ald V.  Duluth  [Minn.]  100  N.  W.  1102.  That 
a  boy  sixteen  years  old  would  not  appre- 
ciate the  danger  of  operating  a  machine 
without  the  safety  appliance.  Vollman  Bug- 
gy Body  Co.  V.  Spry  [Ky.]  80  S.  W.  1092. 
Whether  a  ditch  should  have  been  braced 
while  being  dug  was  for  the  Jury,  from  facts 
and  conditions  shown.  Schermer  v.  McMa- 
hon  [Mo.  App.]  82  S.  W.  535.  Construction 
and  plan  of  car  having  been  shown,  whether 
it  was  dangerous  for  plaintiff  to  ride  stand- 
ing on  a  footboard  was  not  the  subject  of 
expert  testimony.  Allen  v.  St.  Louis  Transit 
Co.  [Mo.]  81  S.  W.  1142.  Testimony  of  phy- 
sicians that  an  Injury  to  plaintiff's  foot  was 
caused  by  coming  in  contact  with  two  un- 
even surfaces  was  not  expert  testimony,  but 
was  direct  testimony  as  to  a  fact  to  be  found 
by  the  Jury.     Illinois  Cent.  R.  Co.  v.  Smith, 
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(§9)  C.  Qualification  of  experts} — There  is  no  well  defined  rule  by  which 
the  qualifications  of  an  expert  may  be  measured,  and  the  determination  of  the 
question  must  be  left  largely  in  the  discretion  of  the  court.*  The  usual  tests 
applied  are  familiarity  with  the  subject  under  investigation,  experience,  and  pro- 
fessional skill  and  training.*  Expert  capacity  is  a  matter  wholly  relative  to  the 
subject  of  a  particular  question."" 


208  111.  608,  70  N.  H.  628.  Expert  opinion  Is 
inadmissible  on  the  question  which  of  two 
or  more  cau.ses  produced  an  Injury,  when  the 
circumstances  are  such  that  they  can  be 
placed  before  the  jury  so  that  the  jury  can 
understand  them  and  form  an  intelligent 
opinion  on  the  question.  Meehan  v.  Great 
Northern  R.  Co,  [N.  D.j   101  N.  W.  183. 

2.  See   1   Curr.  L.   1161. 

3.  Halverson  v.  Seattle  Electric  Co.  [Wash.] 
77  P.  1058;  La  Porte  Carriage  Co.  v.  Sullen- 
der  [Ind.  App.]  71  N.  E.  922.  The  court's 
decision  is  conclusive,  unless  erroneous  In 
law^.  Muskeget  Island  Club  v.  Inhabitants  of 
Nantucket,  18B  Mass.  303,  70  N.  B.  61.  The 
court  may  exclude  further  inquiry,  when  sat- 
isfied, after  inquiry  to  some  extent,  that  the 
witness  is  incompetent.  Brunnemer  v.  Cook 
&  Bernheimer  Co.,  89  App.  Div.  406,  85  N.  T. 
S.  954.  The  court  need  not  pass  on  the  ca- 
pacity of  a  witness  as  an  expert  until  the 
question  calling  for  expert  testimony  has 
been  put  to  the  witness.  Conley  v.  Portland 
Gaslight  Co.  [Me.]  58  A.  61.  The  ruling  of 
the  court  on  the  capacity  of  one  to  testify 
as  an  expert  Is  ipso  facto  a  decision  that 
witness  is  qualified  on  that  subject  and  that 
the  subject  is  one  proper  for  expert  testi- 
mony.    Id. 

4.  Where  parol  evidence  is  admissible  to 
prove  the  unwritten  laws  of  a  country,  it 
must  be  given  by  persons  familiar  with  such 
laws,  or  in  a  situation  rendering  knowledge 
thereof  probable.  Banco  De  Sonora  v.  Bank- 
ers' Mut.  Casualty  Co.  [Iowa]  100  N.  W.  532. 
On  the  question  of  fixing  the  salary  of  a 
judicial  oflicer,  only  witnesses  sufficiently 
acquainted  with  the  duties  of  the  office  to 
testify  understandingly  should  be  permitted 
to  testify  as  to  their  value.  Daniel  v.  Bul- 
litt County,  25  Ky.  L.  R.  159,  74  S.  W.  1057. 
Members  of  the  bar,  masters  In  chancery, 
and  others  familiar  with  the  matter,  may 
testify  as  to  the  time  required  by  a  master 
in  chancery  to  make  a  report.  Fltchburg 
Steam  Engine  Co.  v.  Potter,  211  111.  138,  71 
N.  B.  933.  An  expert,  otherwise  qualified, 
is  not  disqualified  by  the  fact  that  he  Is  a 
party  in  interest.  Standefer  v.  Aultman  & 
Taylor  Machinery  Co.  [Tex.  Civ.  App.]  78  S. 
W.    552. 

Miscellaneous  illnstraflons. — ^Held  eompe- 
tent:  Opinion  of  one  who  had  bred  and  sold 
bloodhounds  admissible  on  question  of  value 
of  one  killed,  in  the  absence  of  better  evi- 
dence. St.  Louis,  etc.,  B.  Co.  v.  Phllpot 
[Ark.]  77  S.  W.  901.  One  who  had  ridden 
frequently  on  trains,  observing  the  speed  and 
timing  trains  between  stations,  and  had  ob- 
served the  speed  of  the  train  in  question, 
being  a  passenger  thereon,  was  competent 
to  express  an  opinion  as  to  its  speed.  Cronk 
V.  Wabash  R.  Co.,  123  Iowa,  349,  98  N.  W. 
884.  One  qualified  to  give  expert  testimony 
regarding  oil  controlling  valves  may  testify 
as  to  valves  in  which  crude  oil  was  used, 
though  he  had  never  used  crude  oil  himself, 


since  the  other  party  may  show  the  Inad- 
pllcability  of  such  evidence.  If  it  Is  not  ap- 
plicable. Carr  v.  American  Locomotive  Co. 
[R.  I.]  58  A.  678.  A  shipper  of  cattle,  fa- 
miliar with  the  business,  could  state  the 
usual  time  required  to  ship  cattle  from  a 
Texas  station  to  St.  Louis.  International  & 
G.  N.  R.  Co.  V.  MoGehee  [Tex.  Civ.  App.] 
81  S.  W.  804.  In  an  action  for  damages  for 
injury  to  a  shipment  of  bees,  the  plaintiff, 
knowing  what  he  had  sold  them  for,  their 
condition  before  and  after  shipment,  and  be- 
ing familiar  with  their  market  value,  could 
testify  aa  to  the  extent  of  his  loss.  Inter- 
national &  G.  N.  R.  Co.  V.  Aten  [Tex.  Civ. 
App.]  81  S.  W.  346.  One  who  had  had  13 
years  experience  working  on  a  machine  sim- 
ilar to  the  one  causing  an  injury  was  quali- 
fied to  give  an  opinion  as  to  whether  It  was 
dangerous  for  a  minor  to  work  on  it.  Pun- 
kowskl  V.  New  Castle  Leather  Co.  [Del.]  57 
A.  559.  One  who  had  been  a  farmer  30  years 
and  had  run  threshers  17  years  was  a  com- 
petent expert  on  the  condition  of  a  thresh- 
ing outfit  when  delivered.  Standefer  v. 
Aultman  &  Taylor  Machinery  Co.  [Tex.  Civ. 
App.]  78  S.  W.  552.  Opinion  of  an  expert 
with  25  years'  experience  with  emery  belts 
could  be  rebutted  by  testimony  of  witnesses 
who  had  used  such  belts  and  were  familiar 
with  and  understood  them.  La  Porte  Car- 
riage Co.  V.  Sullender  [Ind.  App.]  71  N.  B. 
922.  A  motorman  of  sixteen  months'  experi- 
ence, familiar  with  the  line  in  question,  could 
testify  as  to  the  distance  in  which  a  car 
could  be  stopped.  Heinzle  v.  Metropolitan 
St.  R.  Co.  [Mo.]  81  S.  W.  848.  A  witness 
who  testified  that  he  had  been  a  motorman 
on  a  street  ear  line  for  six  or  seven  months, 
knew  the  character  of  the  line,  was  familiar 
with  the  speed  of  cars,  and  that  the  car  at 
the  time  of  the  accident  In  question  was 
running  seven  or  eight  miles  an  hour,  was 
competent  to  give  an  opinion  as  to  the  rate 
at  which  a  car  could  be  run  into  a  certain 
curve  In  the  line  with  safety  to  the  passen- 
gers. iHalverson  v.  Seattle  Blec.  Co.  [Wash.] 
77  P.  1058.  A  motorman  with  several  years 
experience,  who  had  run  the  car  by  which 
plaintiff  was  injured  over  the  same  line  and 
under  the  same  conditions  could  testify  as 
to  the  running  of  the  oar  and  the  distance 
in  which  it  could  be  stopped.  South  Coving- 
ton &  C.  St.  R.  Co.  V.  Weber  [Ky.]  82  S.  W. 
986. 

Railway  employeisi:  Men  employed  number 
of  years  in  track  department  of  railway 
qualified  as  experts  on  proper  manner  of 
putting  In  switch  point.  Buckalew  v.  Quincy, 
etc.,  R.  Co.  [Mo.  App.]  81  S.  W.  1176.  An 
engineer  with  fourteen  months  experience 
could  testify  how  far  ahead  on  the  track  he 
could  see  objects  while  going  at  a  certain 
rate.  Missouri,  etc.,  R.  Co.  v.  Jones  [Tex. 
Civ.  App.]  80  S.  W.  852.  A  head  brakeman 
and  practical  railway  man  qualified,  though 
not   an   engineer,    to    give   an    opinion   as    to 
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•whether  a  switch  could  have  been  placed 
in  a  safer  location.  Morisette  v.  Canadian 
Pac.    R.   Co.    [Vt.]   56  A.   1102. 

Held  Incompetent  I  One  who  acquired  his 
knowledge  of  race  distinctions  from  the 
reading  of  magazine  articles,  from  associa- 
tion with  alleged  Chinese,  and  from  three 
months'  experience  as  government  Chinese 
inspector  was  not  aualifled  as  an  expert  on 
an  issue  whether  or  not  a  person  was  a 
Chinese.  U.  S.  v.  Hung  Chang,  126  F.  400. 
One  whose  only  knowledge  of  a  person's 
handwriting  is  based  on  letters  which  he 
has  seen,  purporting  to  come  from  such  per- 
son, cannot  testify  as  to  such  handwriting 
from  his  recollection  of  it,  and  by  comparing 
his  recollection  with  other  proved  writings. 
Gress  Lumber  Co.  v.  Georgia  Pine  Shingle 
Co.  [Ga.]  48  S.  E.  115.  A  witness,  not  shown 
to  have  made  an  investigation  or  to  have 
any  special  knowledge,  cannot  testify  as  to 
the  depth  and  size  of  a  sewer  system  and 
capacity  to  carry  sewage  from  a  given  dis- 
trict. Chicago  &  M.  Bleo.  R.  Co.  v.  Maw- 
man,  206  111.  182,  69  N.  B.  66.  A  day  labor- 
er who  had  only  seen  and  heard  explained 
apparatus  for  manufacture  of  water  gas 
could  not  give  expert  testimony  as  to  the 
nature  of  and  danger  incident  to  the  manu- 
facture of  that  gas.  Conley  v.  Portland  Gas- 
light Co.  [Me.]  58  A.  61.  A  witness  who 
testified  to  a  knowledge  of  the  general  sur- 
roundings of  a  culvert,  but  did  not  appear 
to  have  any  actual  knowledge  of  its  size 
and  dimensions,  could  not  testify  as  to  the 
capacity  of  the  culvert.  Missouri,  etc.,  R. 
Co.  V.  Huddleston  [Tex.  Civ.  App.]  81  S.  W. 
64.  A  witness  who,  called  one  day,  stated 
he  did  not  know  as  to  the  common  use  of  a 
certain  fuse,  could  not  give  an  opinion  there- 
on the  next  day,  after  stating  that  he  had 
made  inquiries.  Richmond  &  P.  Blec.  R.  Co. 
V.   Rubin    [Va.]    47   S.   B.    834. 

As  to  values:  One  who  had  resided  in  a 
town  60  years,  had  farmed  26  years,  had 
bought  and  sold  land  in  the  vicinity,  had 
acted  as  assessor,  and  had  seen  and  knew 
the  situation  and  general  character  of  the 
land  in  question,  was  qualified  as  an  expert 
on  the  value  of  the  land.  Muskeget  Island 
Club  v.  Nantucket,  185  Mass.  303,  70  N.  B. 
61.  A  resident  acquainted  with  lots  and 
knowing  their  value  can  testify  in  an  ac- 
tion for  damages  caused  by  grading.  '  Rob- 
inson V.  St.  Joseph,  97  Mo.  App.  503,  71  S. 
W.  465.  A  witness  who  knew  that  land 
was  used  for  pasturage  and  what  the  rental 
value  of  land  in  the  vicinity  used  for  that 
purpose  was,  could  testify  to  the  rental 
value  of  the  land  In  question.  Cluck  v. 
Houston,  etc.,  R.  Co.  [Tex.  Civ.  App.]  79  S. 
W.  80.  On  the  question  of  value  of  mining 
properly,  evidence  by  members  of  a  corpora- 
tion of  investigations  by  them  and  their 
opinion  that  the  lands  were  not  worth  open- 
ing was  admissible.  Cooper  v.  Maggard 
[Tex.  Civ.  App.]  79  S.  W.  607.  Witnesses 
residing  in  the  vicinity  and  familiar  with 
land  and  its  productiveness  could  give  opin- 
ions on  the  amount  of  cotton  land  would 
have  produced  if  it  had  not  been  overflowed. 
Chicago,  etc.,  R.  Co.  v.  Longbottom  [Tex. 
Civ.  App.]  80  S.  W.  542.  One  engaged  in 
buying   and    selling   timber,    and   who   knew 


current  prices  and  market  price  at  the  time 
in  question,  was  competent  as  an  expert  on 
timber  values.  A  witness  deriving  his 
knowledge  from  market  reports  and  news- 
papers may  testify  as  to  the  market  value 
of  cattle  at  a  certain  place  on  a  certain  day, 
Chicago,  etc.,  R.  Co.  v.  Halsell  [Tex.  Civ. 
App.]    81   S.   W.   1241. 

Incompetent;  Beaudry  v.  Duquette  [Minn.] 
99  N.  W.  635.  One  who  had  never  seen  a 
horse  before  an  accident  in  which  it  was 
injured  could  not  testify  to  its  value.  Man- 
ning V.  Interurban  St.  R.  Co.,  88  N.  Y.  S.  386. 
In  suit  for  injuries  to  a  farm  and  mill  site 
by  refuse  deposited  in  a  stream,  one  whose 
knowledge  was  limited  to  the  value  of  farm 
lands  in  the  vicinity  could  not  testify  as  to 
the  value  of  the  property  as  a  •whole.  Bach- 
ert  V.  Lehigh  Coal  &  Nav.  Co.,  208  Pa.  362, 
57  A.  765.  Witnesses  who  state  that  they 
do  not  know  the  value  of  lands  with  peach 
orchards  in  the  vicinity  of  the  lands  in  ques- 
tion are  Incompetent  to  express  an  opinion 
on  the  value  of  the  latter.  Texas  &  N.  O. 
R.  Co.  V.  Smith  [Tex.  Civ.  App.]  80  S.  W. 
247.  Mere  observation  of  a  piece  of  real  es- 
tate, though  continued  and  attentive,  is  not 
sufficient  to  qualify  one  as  an  expert  re- 
specting its  value.  Riley  v.  Camden  &  T. 
R.  Co.    [N.  J.  Err.  &.App.]   57  A.   445. 

Physicians:  A  practicing  physician  is  com- 
petent to  'testify  that  treatment  of  alleged 
magnetic  healers  •was  unskillful,  though  he 
does  not  claim  to  possess  the  powers  claimed 
by  such  magnetic  healers.  Longan  v.  Welt- 
mer  [Mo.]  79  S.  W.  655.  A  physician  who 
had  practiced  chiefly  as  a  surgeon  six  years 
and  had  performed  100  to  200  operations  for 
appendicitis  was  qualified  to  testify  that  an 
injury  could  have  caused  appendicitis.  Sul- 
livan V.  Boston  Blev.  R.  Co.  [Mass.]  71  N.  B. 
90.  Opinion  of  a  physician  as  to  the  cause 
of  an  injury  to  plaintiff's  eye  was  competent, 
though  his  examination  was  long  after  the 
accident  alleged  to  be  the  cause.  West  Chi- 
cago St.  R.  Co.  V.  Dougherty,  209  111.  241, 
70  N.  B.  586.  A  surgeon  of  35  years  experi- 
ence may  testify  as  to  what  ligaments  would 
have  to  be  severed  in  removing  a  certain 
bone  from  the  hand,  without  a  preliminary 
question  as  to  whether  he  could  determine 
the  question  without  an  inspection  of  the 
hand,  especially  when  the  witness  had  ex- 
amined the  hand.  Johnson  v.  Winston  [Neb.] 
94  N.  W.  607.  In  an  action  for  malpractice, 
a  physician  is  entitled  to  have  the  question 
of  his  care  and  skill  in  surgical  operations 
and  medical  treatment  determined  by  opinions 
of  physicians  who  are  members  of  his  own 
school  (Henslln  v.  Wheaton,  91  Minn.  219,  97 
N.  W.  882);  but  this  rule  does  not  apply  to 
care  and  skill  of  a  physician  In  using  the 
X-ray  machine,  the  opinion  of  a  scientific  ex- 
pert, a  professor  of  physical  sciences,  being 
competent   In   such   case    (Id.). 

5.  A  witness  may  be  qualified  as  an  ex- 
pert for  one  question  and  wholly  unquali- 
fied for  the  next.  Conley  v.  Portland  Gas- 
light Co.  [Me.]  58  A.  61.  A  witness  who 
had  had  20  years  experience  in  blasting  with 
dynamite,  but  had  had  only  one  experience 
with  frozen  dynamite,  was  not  qualified  to 
give  an  expert  opinion  on  dynamite  in  that 
condition.      Currelli    v.    Jackson    [Conn.]    58 
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facts/  or  on  the  evidence  adduced  at  the  trial,'  or  on  both;°  or  on  a  hypothetical 
question.^"    When  a  hypothetical  question  is  asked,  it  must  be  so  framed  as  to 


A.  762.  A  t)hyslclan  who  is  not  a  nurse  and 
has  no  personal  knowledge  of  compensation 
paid  them  cannot  testify  as  to  the  reason- 
able value  of  a  nurse's  services  in  a  given 
city.  Cameron  Mill  &  Elev.  Co.  v.  Ander- 
son [Tex.  Civ.  App.]  78  S.  W.  971.  A  hand- 
writing expert  may  testify  as  to  whether  a 
signature  was  traced  without  knowledge  or 
familiarity  with  the  signature  to  be  ex- 
amined. Dolan  v.  Meehan  [Tex.  Civ.  App.] 
80  S.  W.  99.  The  opinions  and  testimony  of 
experts  must  be  limited  to  the  particular 
matters  as  to  which  they  are  qualified  by 
experience.  Allen  v.  Field  [C.  C.  A.]  130  F. 
641. 

6.  See   1   Curr.  L.   1162. 

7.  Summerlin  v.  Carolina  &  N.  W.  R.  Co., 
133  N.  C.  550,  45  S.  E.  898.  The  opinions  giv- 
en by  experts  should  be  based  upon  facts 
within  their  actual  knowledge  and  which 
they  are  prepared  to  state.  Spohr  v.  Chi- 
cago, 206  111.  441,  69  N.  E.  515.  A  veterinary 
surgeon  who  examined  a  horse  Just  after  an 
accident  and  testified  that  he  could  deter- 
mine the  horse's  condition  before  the  acci- 
dent from  such  examination,  was  competent 
to  give  an  opinion  on  the  condition  and  value 
of  the  horse,  though  he  had  not  seen  him 
before  the  accident.  Perlne  v.  Interurban 
St.  R.  Co.,  43  Misc.  70,  86  N.  T.  S.  479.  A 
physician  may  give  an  opinion  as  to  plain- 
tiff's Injuries  based  on  the  previous  history 
of  the  patient's  case  as  learned  from  the 
patient,  and  his  own  diagnosis  and  treat- 
ment. HoUoway  v.  Kansas  City  [Mo.]  82  S. 
W.  89.  An  expert  who  had  examined  plain- 
tiff and  knew  the  history  of  her  case,  and 
her  previous  condition,  allowed  to  testify 
that  neurasthenia  could  be,  and  In  his  opin- 
ion, was  caused  by  plaintiff's  fall.  Wood  v. 
Metropolitan  St.  R.  Co.  [Mo.]  81  S.  W.  152. 
A  physician  was  competent  to  testify  as  to 
the  condition  of  a  leg  which  he  amputated, 
when  he  saw  the  results  of  a  dissection, 
though  did  not  see  the  actual  dissection. 
Steinacker  v.  Hills  Bros.  Co.,  91  App.  Div. 
621,  87  N.  T.  S.  33.  A  physician  who  has 
attended  an  injured  person,  and  learned  from 
her  the  circumstances  attending  the  injury, 
after  testifying  to  such  facts  and  those  he 
had  himself  learned  in  his  treatment,  may 
state  his  opinion  as  to  the  cause  of  tlie  in- 
jury. Missouri,  etc.,  R.  Co.  v.  Criswell  [Tex. 
Civ.  App.]  78  S.  W.  388.  A  physician  who 
had  observed  plaintiff  walk  could  give  an 
opinion  as  to  the  probable  cause  of  her  In- 
ability to  control  one  of  her  limbs.  Hallum 
v.  Omro  [Wis.]  99  N.  W.  1051.  An  expert 
medical  witness  cannot  state  what  he  learns 
entirely  from  medical  works,  unsupported 
by  practical  experience  of  his  own.  Kath 
V.  Wisconsin  Cent.  R.  Co.  [Wis.]  99  N.  W. 
217. 

But  an  expert  cannot  state  his  own  prac- 
tice in  putting  up  hoisting  apparatus.  Par- 
lett  V.  Dunn   [Va.]   46  S.  B.   467. 

S.  Where  there  is  no  oonfiict.  St.  Louis 
S.  W.  B.  Co.  V.  Hall  [Tex.  Civ.  App.]  81 
S.  W.  571.  Proper  In  action  for  wrongful, 
desith  to  show  physical  condition  of  woman 
before  and  after  an  Injury  alleged  to  have 
caused  her  death  and  to  receive  opinion  evi- 
dence based  on  facts  shown  by  the  evidence 
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as  to  her  symptoms  and  condition.  McKin- 
stry  V.  Collins  [Vt.]  56  A.  985.  A  standard 
of  comparison  must  first  be  established  be- 
fore an  expert  may  testify  as  to  the  genu- 
ineness of  a  signature  by  the  use  of  other 
signatures.  Wilmington  Sav.  Bank  v.  Waste 
[Vt.]    57  A.    241. 

NOTE,  Proof  of  handwriting:  The  edi- 
tor of  a  note  on  "Comparison  of  Handwrit- 
ing," appended  to  University  of  Illinois  v. 
Spalding,  71  N.  H.  163,  in  62  L.  R.  A.  817, 
gives  seven  modes  of  proving  the  origin 
of  disputed  handwriting,  as  follows:  First. 
proof  of  admission  of  the  act.  Second,  proof 
by  witnesses  who  saw  the  pen  form  the  let- 
ters. Third,  proof  by  witnesses  who  know 
the  handwriting  of  the  author  from  having 
seen  him  write.  Fourth,  proof  by  witnesses 
who  know  the  handwriting  from  correspon- 
dence with  the  author,  on  which  he  has 
acted.  Fifth,  proof  by  witnesses  who  know 
the  handwriting  from  familiarity  with  au- 
thentic documents.  Sixth,  comparison  by 
witnesses  in  court  with  genuine  specimens 
of  the  handwriting  of  the  same  person. 
Seventh,  comparison  by  the  court  or  Jury 
with  the  same  genuine  specimens. 

Standards  of  comparison.  In  Jurisdictions 
where  proof  of  handwriting  by  comparison 
with  other  specimens  is  permitted,  whether 
the  comparison  Is  by  the  court.  Jury,  or  wit- 
nesses,  there  must  be  preliminary  proof  of 
the  genuineness  of  the  specimens  or  stand- 
ards. At  common  law,  the  genuineness  of 
the  standard  must  be  established,  in  civil 
oases,  by  a  fair  preponderance  of  the  evi- 
dence; in  criminal  cases,  beyond  a  reason- 
able doubt.  i 

Competency  of  standards:  Copies  of  gen- 
mine  letters,  made  by  a  letter  press  or  other 
mechanical  process,  are  Incompetent.  Com- 
monwealth V.  Eastman,  1  Cush.  [Mass.]  189, 
48  Am.  Dec.  596.  Photographic  copies  are 
now  usually  held  competent  though  there 
is  a  conflict,  especially  in  the  earlier  cases. 
Such  copies  must  of  course  be  proved  to 
have  been  correctly  made.  People  v.  Mooney 
132  Cal.  13,  63  P.  1070;  United  States  v.  Or- 
tiz, 176  U.  S.  422,  44  Law.  Ed.  539.  Traced 
copies,  or  copies  otherwise  made  by  hand, 
are  inadmissible.  Howard  v.  Russell,  75  Tex 
171,  12  S.  W.  625;  White  Sew.  Mach.  Co.  v. 
Gordon,  124  Ind.  495,  24  N.  E.  1053,  19  Am. 
St.  Rep.  109.  Writings  made  as  exhibits  in 
the  case  are  inadmissible.  Commonwealth 
V.  Allen,  128  Mass.  46,  35  Am.  Rep.  356.  Nor 
is  a  signature  to  a  paper  in  the  record  com- 
petent. Travers  v.  Snyder,  38  111.  App,  379. 
But  writings  made  post  litem  motam  are 
admissible  against  the  party  making  them. 
People  V.  Molineux,  168  N.  T.  264,  61  N.  E. 
286,  62  L.  R.  A.  193.  For  further  discus- 
sion of  the  topic,  see  note  to  Gambrill  v. 
Schooley,  95  Md.  260,  in  63  L.  R.  A.  427. 

And  on  the  general  subject  of  proof  of 
handwriting,  see,  also,  notes  in  63  L.  R.  A. 
937,  963;  64  L.  R.  A.  303;  65  L.  R.  A.  95, 
151. 

9.  Holloway  v.  Kansas  City  [Mo.]  82  S. 
W.    89. 

10.  A  purely  hypothetical  question  to  an 
expert  is  the  better  form,  but  other  forms 
of    questions    are    sometimes    permitted,    the 
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conclusions  of  fact^"  or  law/'  or  for  a  speculative  opinion."    The  extent  of  the 


matter  being  largely  discretionary  with  the 
trial  court.  Burnside  y.  Everett  [Mass.]  71 
N.  E.  82.  Questions  put  to  an  expert  on  di- 
rect examination  must  be  framed  hypothetlo- 
ally,  unless  there  Is  no  conflict  of  evidence 
as  to  the  facts,  or  the  witness  is  personally 
acquainted  with  them.  City  of  Chicago  v. 
L.amb,    105    111.   App.    204. 

11.  Gasink  v.  New  Ulm  [Minn.]  99  N.  "W. 
624;  Ruscher  v.  Stanley  [Wis.]  98  N.  W.  223; 
Parrislv  v.  State,  139  Ala.  16,  36  So.  1012. 
A  hypothetical  question  should  be  so  framed 
as  to  clearly  express  the  actual  facts 
on  which  the  opinion  is  to  be  based.  Shoe- 
malcer  v.  Elmer  [N.  J.  Err.  &  App.]  58  A. 
940.  A  question  based  on  the  testimony  of 
certain  witnesses,  without  specifying  par- 
ticular facts  testified  to,  is  objectionable  be- 
cause It  permits  the  witness  to  select  the 
facts  he  considers  material;  and  it  affords 
no  opportunity  for  objection,  aipendment  or 
rejection.  Id.  Unless  based  on  facts  be- 
fore the  jury  which  are  readily  recognized 
and  easily  grasped,  the  question  must  state 
all  the  facts  on  which  the  opinion  is  based; 
an  opinion  cannot  be  based  on  undisclosed 
facts  within  the  expert's  own  knowledge. 
Western  Union  Tel.  Co."  v.  Morris,  67  Kan. 
410,  73  P.  108.  A  question  as  to  the  mental 
capacity  of  a  testator,  which  was  based  on 
hypothetical  findings  of  fact  from  certain 
testimony,  held  proper,  where  there  was  a 
cpnflict  in  the  evidence.  In  re  Peterson's 
Will  [N.  C]  48  S.  E.  561.  The  error  in  omit- 
ting from  a  hypothetical  question  to  an  ex- 
pert as  to  the  space  in  which  a  car  could 
be  stopped,  the  element  whether  the  car 
was  empty  or  loaded  is  cured,  where  on 
cross-examination,  the  expert  said  it  would 
make  no  difference  whether  the  car  was 
empty  or  loaded.  Meeker  v.  Metropolitan 
St.  R.  Co.,  178  Mo.  173,  77  S.  W.  68.  An 
opinion  of  a  qualified  witness  on  the  damage 
to  stock  is  admissible  If  it  appears  to  em- 
brace only  legitimate  and  recoverable  ele- 
ments of  damage.  Ft.  Worth  &  D.  C.  R.  Co. 
V.  Waggoner  Nat.  Bank  [Tex.  Civ.  App.]  81 
S.   W.    1050. 

12.  All  facts  on  which  evidence  has  been 
admitted.  Fowler  v.  Iowa  Land  Co.  [S.  D.] 
99   N.   W.    1095. 

13.  Substantially  all  the  facts  admitted 
or  proved.  Smith  v.  Mitineapolis  St.  R.  Co., 
91  Minn.  239,  97  N.  W.  881.  "The  essential" 
facts  of  the  case.  Heinzle  v.  Metropolitan 
St.  R.  Co.  [Mo.]  81  S.  W.  848.  "A  fair  sum- 
mary" of  the  facts  which  the  evidence  tends 
to  prove  held  suflicient.  Buce  v.  Bldon,  122 
Iowa,  92,  97  N.  W.  989.  A  hypothetical 
question  addressed  to  an  expert  witness  is 
not  Improper  simply  because  it  includes  only 
a  part  of  the  facts  In  evidence,  provided  there 
is  evidence  tending  to  support  the  facts 
which  are  embodied  in  the  question.  Chi- 
cago, etc.,  R.  Co.  V.  Wallace,  202  111.  129,  66 
N.   E.    1096. 

14.  Hypothetical  questions  may  assume  Is- 
suable facts  if  the  evidence  tends  to  prove 
such  facts.  International,  etc.,  R.  Co.  v. 
Mills   [Tex.   Civ.   App.]    78   S.  W.   11;   City  of 


Aledo  V.  Honeyman,  208  111.  415,  70  N.  E. 
338;  Chicago  City  R.  Co.  v.  Bundy,  210  111. 
39,  71  N.  E.  28;  Summerlin  v.  Carolina  &  N. 
W.  R.  Co.,  133  N.  C.  550,  45  S.  B.  898.  A 
hypothetical  question  to  a  physician  regard- 
ing plaintiff's  injuries  was  properly  based 
on  plaintiff's  own  testimony.  Longan  v. 
Weltmer  [Mo.]  79  S.  W.  655.  The  opinion 
of  a  professional  medical  expert  may  be 
based  upon  the  physical  conditions  of  a  per- 
son which  have  been  detailed  in  evidence. 
Gasink  v.  New  Ulm  [Minn.]  99  N.  W.  624. 
An  expert  may  be  asked  his  opinion  on  a 
hypothetical  case,  though  the  facts  assumed 
are  the  same  as  those  shown  by  the  evidence. 
Central  of  Georgia  R.  Co.  v.  McClifEord,  120 
Ga.  90,  47  S.  E.  590.  A  hypothetical  ques- 
tion as  to  the  effect  of  a  puncture  by  a  sur- 
gical Instrument,  not  properly  sterilized,  was 
proper,  though  the  only  evidence  that  the 
instrument  in  question  was  in  a  septic  con- 
dition was  that  it  had  not  been  dipped  in 
boiling  water.  Bower  v.  Self  [Kan.]  75  P. 
1021. 

15.  Bennett  v.  Incorporated  Town  of  Mt. 
Vernon  [Iowa]  100  N.  W.  349;  Roche  v.  Bald- 
win, 143  Cal.  186,  76  P.  956;  Dallas  Consol. 
Eleo.  St.  R.  Co.  V.  Rutherford  [Tex.  Civ. 
App.]  78  S.  W.  558;  State  v.  Brown  [Mo.] 
79  S.  W.  1111.  Expert  testimony  must 
be  based  upon  supposed  facts  of  the  ex- 
istence of  which  there  is  evidence  before  the 
court.  Goken  v.  Dallugge  [Neb.]  99  N.  W. 
818.  An  expert  cannot  give  the  result  of 
a  test  of  borings  for  bicycle  handles,  to  de- 
termine whether  of  steel  or  malleable  iron, 
unless  the  materials  used  In  the  test  are 
identified  as  those  in  controversy.  Fred- 
rick Mfg.  Co.  V.  Devlin  [C.  C.  A.]  127  F. 
71.  A  hypothetical  question  whether  loco- 
motor ataxia  coudd  be  caused  by  an  elec- 
tric shock  such  as  plaintiff  claimed  he  re- 
ceived was  Improper  when  there  was  no  evi- 
dence that  plaintiff  was  suffering  from  that 
disease.  Harter  v.  Colfax  Elec.  Light  & 
Power  Co.  [Iowa]  100  N.  W.  508.  Expert 
testimony  as  to  latent  defects  in  a  brake 
which  might  have  caused  an  accident  was 
inadmissible,  there  being  no  evidence  of  the 
nature  of  the  alleged  actual  defect.  East 
Tennessee,  etc.,  R.  Co.  v.  Lindamood  [Tenn.] 
78  S,  W.  99.  An  expert  opinion  must  be  re- 
jected unless  the  facts  stated  hypothetically 
in  the  question  are  established  by  the  evi- 
dence. Held  error  to  instruct  the  jury  that 
the  weight  to  be  given  expert  opinion  de- 
pended on  the  extent  to  which  the  facts  as- 
sumed, on  which  the  opinion  was  based, 
were  Justified  by  the  evidence.  Stutsman  v. 
Sharpless  [Iowa]  101  N.  W.  105.  But  it  was 
elsewhere  held  that  error  in  allowing  a 
hypothetical  question  embracing  facts  not 
proven  is  cured  by  an  instruction  that  the 
value  of  such  testimony  is  limited  by  the 
facts  proven  and  embraced  in  the  question. 
Thomas  v.  Dabblemont,  31  Ind.  App.  146,  67 
N.  B.   463. 

16.  Summerlin  v.  Carolina  &  N.  W.  R.  Co., 
133  N.  C.  550,  45  S.  B.  898.  Hypothetical 
questions    asking   for   a   simple    negative    or 
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direct^"  or  cross-examination^"  of  experts  is  largely  discretionary  with  the  court. 
On  cross-examination,  a  wide  range  of  inquiry  is  permitted,^^  covering  the  extent 
of  the  expert's  knowledge  and  the  elements  of  which  his  judgment  is  made  up.^^ 


affirmative  answer  but  really  calling  for 
conclusions  of  fact,  some  of  ■which  were  not 
the  subject  of  expert  opinion,  were  Improp- 
er. Kahn  v.  Triest-Rosenberg  Cap  Co.,  139 
Cal.  340,  73  P.  164.  A  question  should  not 
be  so  framed  as  to  cover  the  very  question 
submitted  to  the  Jury.  In  an  action  for 
damages  for  injuries  to  horses  while  being 
shipped,  the  evidence  tending  to  show  they 
had  become  timid  and  unmanageable,  a  vet- 
erinary surgeon  could  not  give  his  opinion, 
based  on  the  evidence,  as  to  what  was  the 
matter  with  the  horses.  Keyes-Marshall 
Bros.  Livery  Co.  v.  St.  Louis  &  H.  R.  Co. 
[Mo.  App.]  80  S.  W.  53.  Physician  could 
not  state  whether  the  shock  of  a  certain 
collision  caused  a  stated  injury.  Riser  v. 
Southern   R.    Co.    [S.    C]    46    S.   E.    47. 

Contra:  A  hypothetical  question  Is  not  ob- 
jectionable, though  it  calls  for  deductions  of 
facts  which  are  to  be  made  by  the  jury, 
if  otherwise  proper.  International,  etc.,  R. 
Co.  V.  Mills   [Tex.  Civ.  App.]   78  S.  W.   11. 

17.  Physician  could  not  testify  that  her- 
nia was  a  contributing  cause  of  an  injury. 
Travelers'  Ins.  Co.  v.  Thornton,  119  Ga.  455, 
46   S.   E.   678. 

18.  A  question  to  a  medical  expert  wheth- 
er certain  Injuries  would  be  likely  to  pro- 
duce a  certain  condition  was  Improper  as 
calling  for  speculative  evidence  of  damages. 
Higgins  v.  United  Traction  Co.,  96  App.  Div. 
69,   89  N.   Y.   S.    76. 

Experts  may  properly  testify  to  the  prob- 
abilities of  the  case,  as  that  injuries  "were 
liable  to  be  permanent."  Hallum  v.  Omro 
[Wis.]  99  N.  W.  1051.  A  medical  expert  may 
testify  as  to  the  probable  result  of  a  pres- 
ent physical  condition.  Rosenblatt  v.  Cohen 
House  Wrecking  Co.,  91  App.  Div.  413,  86 
N.  T.  S.  801.  Opinion  of  physician  that 
plaintiffs  heart  trouble  might  have  been 
caused  by  the  accident  in  question  and  might 
have  come  from  other  causes  was  sufficient- 
ly certain.  Moritz  v.  Interurban  St.  R.  Co., 
84  N.  T.  S.  162.  An  expert  opinion  that  Im- 
provement In  eyesight  was  not  "likely"  was 
not  too  Indefinite  and  speculative.  Graham 
V.  Bauland  Co.,  97  App.  Div.  141,  89  N.  T. 
S.  595.  Expert  medical  witness  could  state 
whether  he  thought  plaintiff's  condition  at 
the  trial  could  have  resulted  from  an  injury. 
Id.  A  purely  speculative  question,  not  based 
on  any  evidence  In  the  case.  Is  Incompetent. 
Happer  v.  Empire  City  Subway  Co.,  78  App. 
Div.  637,  79  N.  Y.  S.  904. 

10.  An  expert  having  been  thoroughly  ex- 
amined, it  was  proper  for  the  court,  in  its 
discretion  to  end  such  examination.  Stroh 
v.  South  Covington,  etc.,  R.  Co.,  25  Ky.  L,  R. 
1868,  78  S.  W.  1120.  In  an  action  for  mal- 
practice, a  medical  expert  may  be  asked  the 
preliminary  question  whether  there  was  any 
remedy  for  the  necrosis  except  by  removing 
the  bone.  Johnson  v.  Winston  [Neb,]  94  N. 
W.  607.  Where  experts  had  testified  as  to 
the  symptoms  of  a  disease  of  the  brain  from 
which  it  was  alleged  a  testatrix  had  suf- 
fered, and  had  given  their  opinion  on  her 
testamentary  capacity,  there  was  no  abuse 
of  discretion  in  refusing  to  allow  them  to 
go   over   the   will,   pointing   out   the   alleged 


defects  which  indicated  that  testatrix  was 
afflicted  with  such  disease.  Henning  v.  Ste- 
venson   [Ky.]    80    S.    W.    1135. 

20.  Spohr  v.  Chicago,  206  111.  441,  69  N. 
E.  515. 

21.  Coman  v.  Wunderllch  [Wis.]  99  N.  W. 
612.  The  compensation  received  by  an  ex- 
pert and  his  relation  to  the  party  for  whom 
he  testifies  may  be  shown.  Chicago  City  R. 
Co.  V.  Handy,  208  111.  81,  69  N.  E.  917;  Brown 
V.  Interurban  St.  R.  Co.,  94  App.  Div.  374, 
87  N.  Y.  S.  461.  If  a  hypothetical  question 
omits  facts  claimed  to  have  been  proven  by 
the  adverse  party,  such  party  may  call  the 
witness'  attention  to  such  omitted  facts  on 
cross-examination  (Chicago,  etc.,  R.  Co.  v. 
Wallace,  202  111.  129,  66  N.  E.  1096),  and  ask 
a  hypothetical  question  based  on  his  view 
of  the  proven  facts  (Chicago  City  R.  Co.  v. 
Bundy,  210  111.  39,  71  N.  E.  28;  City  of  Aledo 
V.  Honeyman,  208  111.  415,  70  N.  E.  338; 
Parrish  v.  State,  139  Ala.  16.  36  So.  1012). 
When  one  party  has  examined  a  witness  as 
an  expert,  the  adverse  party  may  properly 
ask  an  expert  opinion  of  him  in  cross-exam- 
ination. McGarrity  v.  New  York,  etc.,  R. 
Co.    [R.  L]    55  A.   718. 

22.  Carr  v.  American  Locomotive  Co.  [R. 
I.]  58  A.  678.  An  expert  who  has  testified 
that  if  a  boiler  and  pipes  of  a  heating  plant 
had  been  covered  with  asbestos,  better  re- 
sults would  have  been  obtained,  may  state 
on  cross-examination,  whether  It  was  cus- 
tomary to  use  asbestos  if  not  specified  in 
the  contract.  Matthews  v.  Farrell  [Ala.]  37 
So.  325.  Experts  having  testified  to  the 
competency  of  one  claimed  to  have  been  in- 
sane were  properly  cross-examined  as  to  her 
ability  to  care  for  herself  and  her  prop- 
erty, unassisted.  In  re  Daniels,  140  Cal.  335, 
73  P.  1053.  A  witness  who  has  given  an  es- 
timate of  the  damage  per  acre  to  farm  land 
by  the  crossing  of  a  railway  may  be  cross- 
examined  as  to  his  knowledge  and  the  ele- 
ments of  his  Judgment,  but  may  not  be  asked 
why  he  did  not  estimate  the  value  in  a 
different  stated  sum.  Illinois,  etc.,  R.  Co. 
v.  Freeman,  210  111.  270,  71  N.  E.  444.  Where 
an  expert  has  testified  as  to  what  danger 
he  could  see  and  appreciate  in  a  cotton  pick- 
ing machine,  it  was  proper  to  ask  him  on 
cross-examination  if  he  had  taken  steps  to 
learn  what  danger  a  man  of  less  than  ordi- 
nary intelligence,  like  plaintiff,  could  see  and 
appreciate  in  the  same  machine.  Kasjeta  v. 
Nashua  Mfg.  Co.  [N.  H.]  58  A.  874.  One 
who  testified  that  goods  received  were  brass 
and  not  gold  as  ordered  could  be  asked  to 
say  whether  a  given  article  shown  him  ■was 
brass  or  gold.  Coman  v.  Wunderllch  [Wis.] 
99  N.   W.   612. 

It  is  improper  for  the  judge  to  ask  of  a 
witness  who  has  testified  as  an  expert  such 
questions  as  to  Indicate  an  opinion  that  the 
testimony  is  improbable  or  erroneous.  City 
of  Columbus  V.  Anglln  [Ga.]  48  S.  E.  318. 

BookH  of  selencci  A  medical  work  is  in- 
admissible to  contradict  a  medical  expert. 
Mitchell  V.  Leech  [S.  C]  48  S.  E.  290.  Books 
of  science  and  art  are  inadmissible  to  prove 
the  opinion  of  experts  stated  therein.  Quat- 
tlebaum  v.   State,   119   Ga.   433,   46   S.  E.    677. 
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§  10.  Real  or  demonstrative  evidence.^^ — Eeal  evidence  is  admissible''*  if 
relevant,''  and  exhibition  of  injuries  to  the  jury  is  permitted  in  nearly  all  juris- 
dictions."* But  a  demonstration  of  the  alleged  effects  of  an  inquiry,  under  the 
sole  control  of  the  witness,  is  improper."'  Photographs  and  diagrams  are  admis- 
sible when  shown  to  be  correct,"*  unless  the  subject  is  entirely  capable  of  verbal 


Medical  works  are  hearsay  and  Inadmissible, 
as  are  recitals  of  their  contents  by  witness- 
es. But  speciiic  works  may  be  referred  to 
on  cross-examination  of  experts  who  base 
their  testimony  upon  them.  Bally  v.  Kreutz- 
mann,    141    Cal.    519,    75   P.    104. 

23.     See  1  Curr.  L.  1163. 

84.  Torn  garment  admissible  on  issue  of 
manner  in  which  death  was  caused  in  an 
accident.  Northern  Alabama  R.  Co.  v.  Man- 
sell  [Ala.]  36  So.  459.  A  brakebeam,  intro- 
duced merely  to  show  operation  of  the  brake 
and  not  a  defect  therein,  is  admissible  with- 
out a  showing  that  it  was  in  the  same  con- 
dition as  at  the  time  of  the  occurrence  in 
question.  Bernard  v.  Pittsburg  Coal  Co. 
[Mich.]    100  N.   W.   396. 

as.  In  action  for  injury  caused  by  a  de- 
fective burner  valve,  another  valve,  not  a 
burner  valve,  could  not  be  exhibited  to  show 
wherein  the  burner  valve  was  defective. 
Carr  v.  American  Locomotive  Co.  [R.  I.]  58 
A.  678.  Putting  four  witnesses  on  the  stand 
and  asking  each  his  age,  in  order  to  allow 
the  jury  to  compare  them  with  alleged  mi- 
nors to  whom  liquor  had  been  sold,  was  im- 
proper. Poynor  v.  Holzgrat  [Tex.  Civ.  App.] 
79   S.   "W.    829. 

26.  Not  error  to  permit  plaintiff  to  ex- 
hibit his  injured  limb  to  the  jury.  Chicago, 
etc.,  R.  Co.  V.  Krayenbuhl  [Neb.]  98  N.  "W. 
44.  It  is  proper  for  plaintiff,  while  testi- 
fying, to  exhibit  his  injuries  to  the  jury, 
when  such  examination  is  not  such  as  to 
prejudice  or  unduly  influence  them.  Mis- 
souri, etc.,  R.  Co.  V.  Moody  [Tex.  Civ.  App.] 
79  S.  W.  856.  It  is  improper  to  permit  ex- 
amination of  a  man's  private  parts  by  the 
jury.  Garvik  v.  Burlington,  etc.,  R.  Co. 
[Iowa]    100    N.    "W.    498. 

27.  The  allowing  of  a  witness  to  exhibit 
himself  to  the  jury  in  the  act  of  writing  his 
name  and  of  taking  a  drink  of  water,  for 
the  purpose  of  showing  a  nervous  affection 
alleged  to  be  the  result  of  the  injuries  com- 
plained of,  is  beyond  the  ordinary  tests  of 
examination,  and  unfair  and  improper.  Be- 
ing a  matter  of  discretion,  it  is  not  reversi- 
ble by  N.  T.  court  of  appeals.  Clark  v. 
Brooklyn  Heights  B.  Co.,  177  N.  Y.  359,  69 
N.   E.   647. 

38.  Photographs  of  place  where  an  in- 
jury occurred  were  admissible  on  a  show- 
ing that  they  correctly  represented  the  street 
at  the  time  of  the  injury.  City  of  Hunting- 
ton V.  Lusch  [Ind.  App.]  70  N.  E.  402.  Pho- 
tographs of  decedent  before  and  after  the 
accident,  in  action  for  wrongful  death.  Da- 
vis V.  Seaboard  Air  Line  R.  [N.  C]  48  S.  E. 
591.  In  prosecution  for  burning  a  building 
with  intent  to  defraud  the  insurer,  a  photo- 
graph, properly  verified,  of  the  burned  build- 
ing, was  admissible,  though  it  contained 
other  buildings,  some  partially  burned  In  a 
previous  fire,  the  court  limiting  the  jury  to 
inferences  concerning  the  one  building  men- 
tioned in  the  indictment.  Commonwealth  v. 
Fielding,  184  Mass.  484,  69  N.  E.  216.  Pho- 
tographs   of    defective    sidewalk   taken    two 


months  after  accident  admissible  when  It 
was  shown  that  Its  condition  was  unchanged. 
City  of  San  Arftonlo  v.  Talerico  [Tex.  Civ. 
App.]  78  S.  W.  28.  Photographs  of  repairs 
in  a  sidewalk  some  months  after  an  acci- 
dent were  admissible,  the  fact  of  the  repairs 
having  been  shown  by  defendant,  to  show 
the  extent  of  the  defect.  Id.  A  photograph 
of  plaintiff  Inadmissible  because  there  was 
no  proof  of  Its  correctness.  Martin  v.  Moore 
[Md.]  57  A.  671.  A  diagram  shown  to  be  a 
correct  representation  of  the  thing  to  be  de- 
scribed is  admissible,  though  not  prepared 
by  the  witness  testifying.  Koon  v.  South- 
ern R.  [S.  C]   48  S.  E.  86. 

Evidence  showing  photographs  to  be  cor- 
rect representations  of  a  defective  walk  at 
the  time  of  an  accident  was  admissible.  City 
of  Antonio  v.  Talerico  [Tex.  Civ.  App.]  78 
S.  W.  28.  A  photograph  of  a  place  where  an 
accident  occurred  may  be  shown  to  be  cor- 
rect by  a  witness  familiar  with  the  locality, 
though  not  present  when  the  picture  was 
taken.  Hebbe  v.  Maple  Creek  [Wis.]  99  N. 
W.   442. 

NOTE].  Fhotosraphs  as  evidence;  Judicial 
cognizance  is  taken  of  the  fact  that  photog- 
raphy is  the  art  of  producing  facsimiles  or 
representations  of  objects  by  the  action  of 
light  on  a  prepared  surface  (Luke  v.  Cal- 
houn Cttunty,  52  Ala.  118),  and  that  civilized 
communities  rely  upon  photographic  pic- 
tures (Cowley  v._  People,  83  N.  Y.  464,  38 
Am.  Rep.  464).  As  to  the  character  of  pho- 
tographs as  evidence  and  the  reasons  why 
they  are  competent  as  such,  see  Franklin  v. 
State,  69  Ga.  42,  47  Am.  Rep.  748;  Kansas 
City,  etc.,  R.  Co.  v.  Smith,  90  Ala.  25,  24 
Am.  St.  Rep.  753. 

Photograhs  are  usually  considered  mere- 
ly secondary  evidence  (Bliss  v.  Johnson,  76 
Cal.  597),  and  a  foundation  must  be  laid  for 
their  admission  by  showing  them  to  be  cor- 
rect (Reddin  v.  Gates,  52  Iowa,  210;  Blair  v. 
Pelham,  118  Mass.  421;  Leldlein  v.  Meyer, 
95  Mich.  586),  and  that  the  objects  photo- 
graphed are  not,  and  cannot  be,  produced  in 
court  (Maclean  v.  Scrlpps,  62  Mich.  214; 
Bborn  V.  Zimpelman,  47  Tex.  505,  26  Am. 
Rep.  319),  or  that  a  view  by  the  jury  of  the 
premises  photographed  was  impracticable 
(OmahS,  Southern  R.  Co.  v.  Beeson,  36  Neb. 
361;  Church  v.  Milwaukee,  31  Wis.  512).   . 

Following  are  Illustrative  cases  in  which 
photographs  have  been  admitted  in  evidence: 
First,  of  premises  or  places.  Archer  v.  New 
York,  etc.,  R.  Co.,  106  N.  Y.  598;  Church  v. 
Milwaukee,  31  Wis.  512;  Locke  v.  Sioux  City, 
etc.,  R.  Co.,  46  Iowa,  109.  Second,  of  per- 
sons, (a)  To  prove  identity.  United  States 
V.  A  Lot  of  Jewelry,  59  F.  684.  (b)  To  prove 
paternity.  A  photograph  of  the  putative 
father,  who  was  dead,  was  admitted,  for  the 
purpose  of  comparison  with  child  in  court 
in  Shorten  v.  Judd,  56  Kan.  44,  54  Am.  St. 
Rep.  587,j^  But  such  evidence  is  said  to  be 
entitled  to  little  weight  in  Re  Jessup's  Es- 
tate, 81  Cal.  408,  6  L.  R.  A.  594.  (c)  To 
show  a  physical  injury.     People  v.  Fish,   125 
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description,"*  Permission  to  perform  experiments  in  the  presence  of  the  jury 
cannot  be  demanded  as  a  rights  but  is  discretionary  with  the  court.'"  Such  ex- 
periments are  permissible  only  when  such  a  similarity  of  conditions  has  been 
made  to  appear  as  will  insure  a  reasonably  Just  and  accurate  comparison.'^  Evi- 
dence of  experiments  or  tests,  not  made  in  court,  is  admissible  only  after  a  show- 
ing that  the  experiments  were  fairly  and  honestly  made,'"  and  that  the  conditions 
surroimding  such  experiments  were  similar  to  those  surrounding  the  occurrence 
in  question." 

§  11.  Quantity  required  and  prolative  effect.''* — The  probative  tendency  of 
evidence  is  for  the  court;  its  probative  force. for  the  jury.^°  A  preponderance'" 
of  evidence  is  all  that  is  required  to  maintain  an  issue  of  fact  in  a  civil  action,'^ 
though  based  on  acts  which  constitute  a  crime.'*  A  prima  facie  case  will  sup- 
port a  verdict,  if  uncontroverted,'*  and  in  the  absence  of  evidence,*"  or  where  the 
evidence  is  evenly  balanced,*^  the  decision  should  be  against  the  party  having  the 
burden  of  proof.  Evidence  may  be  sufficient  to  sustain  a  cause  of  action,  though 
circumstantial.*"    A  proposition  is  not  proved  until  the  evidence  becomes  incon- 


N.  Y.  136;  Albertl  v.  New  Tork,  etc.,  R.  Co., 
118  N.  Y.  77,  6  L,.  R.  A.  765.  Third,  of  doc- 
uments. Arthur  v.  Roberts,  60  Barb.  [N.  T.] 
580;  Duffln  v.  People,  107  111.  113,  47  Am. 
Rep.  431.  Fourth,  of  handwriting.  Maroy  v. 
Barnes,  16  Gray  [Mass.]  161,  77  Am.  Dec. 
405;'Rowell  v.  Fuller,  59  Vt.  688;  Howard  v. 
Russell,  75  Tex.  176. 

X-ray  photographs  have  also  been  admit- 
ted in  evidence.  Smith  v.  Grant,  29  Chicago 
Leg.  News,  145;  Bruce  v.  Beall,  99  Tenn.  303. 

For  further  discussion  of  the  subject,  see 
notes  in  75  Am.  St.  Rep.  468,  and  note  to 
Hampton  v.  Norfolli  &  Western  R.  Co.  [N. 
C]    35  L.   R.   A.    808. 

29.  Photograph  of  personal  Injuries  held 
inadmissible.  Cirello  v.  Metropolitan  Exp. 
Co.,  88  N.  T.  S.   932. 

30.  Carr  v.  American  Locomotive  Co.  [R. 
L]  58  A.  678. 

31.  Error  to  permit  experiments,  in  ac- 
tion for  damages  to  plaintiffs  farm  by  sul- 
phur fumes  from  defendant's  smelter,  in  ab- 
sence of  proof  that  the  elements  which  com- 
bined to  produce  the  experimental  results 
were  the  same  as  those  which  caused  the 
alleged  damage  at  plaintiff's  farm.  Rowe  v. 
Northport  Smelting  &  Refining  Co.,  35  Wash. 
101,    76    P.    529. 

32.  Evidence  of  experiments  in  running 
street  cars  around  a  curve  at  high  speed 
shown  to  have  been  made  by  experts,  and 
fairly  conducted,  were  admissible  to  sustain 
the  experts'  opinions.  Cheetham  v.  Union 
R.  Co.  [R.  L]  58  A.  881.  A  foundation  must 
be  laid  for  evidence  of  an  experiment  by  an 
onlooker,  by  showing  it  was  made  by  a 
competent  person,  with  suitable  apparatus 
in  proper  condition,  and  that  the  experiment 
was  honestly  and  fairly  made.  Stopping  a 
street  car.  Omaha  St.  R.  Co.  v.  Larson 
[Neb.]    97   N.   W.    824. 

33.  Experiments  _  in  running  street  cars 
around  a  curve  could  not  be  testified  to, 
when  it  appeared  they  were  not  made  un- 
der the  same  conditions  as  those  attending 
the  accident  in  question.  Halversen  v.  Seat- 
tle Elect.  Co.  [Wash.]  77  P.  1059.  Condi- 
tions of  experiments  in  running  an  engine 
round  a  curve  in  order  to  test  the  extent 
of  vision  of  the  track  ahead,  held  suiliciently 
similar  to  tl.ose  of  the  accident  in  question. 


to  render  evidence  thereof  admissible.  Oli- 
varas  v.  San  Antonio  &  A.  P.  R.  Co.  [Tex. 
Civ.  App.]  77  S.  W.  981.  Evidence  of  ex- 
periments held  properly  excluded  when  no 
attempt  was  made  to  show  similarity  of 
conditions.  La  Porte  Carriage  Co.  v.  Sul- 
lender  [Ind.  App.]   71  N.  B.   922. 

34.  See  1  Curr.  L.   1164. 

35.  Southern  Loan  &  Trust  Co.  v.  Ben- 
bow,  135  N.  C.  303,  47  S.  E.  435.  The  weight 
of  testimony  and  credibility  of  witnesses  is 
for  the  jury.  Nickey  v.  Zenker,  31  Ind.  App. 
88,  67  N.  E.  277.  See,  also,  the  topics  Direct- 
ing Verdict  and  Demurrer  to  Evidence,  3 
Curr.  L.  1093;  Discontinuance,  Dismissal  and 
Nonsuit,   3   Curr.   L.   1097. 

36.  The  preponderance  of  the  evidence 
which  must  be  produced  by  the  party  hav- 
ing the  burden  of  proof  in  civil  cases  is 
that  superior  weight  of  the  evidence  upon 
the  issues  involved  which  is  sufficient  to 
incline  a  reasonable  or  impartial  mind  to 
one  side  of  the  issue  rather  than  the  other. 
Supreme  Conclave  Knights  of  Damon  v. 
Wood,  120   Ga.    328,    47   S.   E.    940. 

37.  Davidson's  Estate  v.  Davidson  [Neb.] 
97  N.  W.  797;  Link  v.  Campbell  [Neb.]  100 
N.  W.  409;  Colburn  v.  Wilmington  [Del.] 
56  A.   605. 

38.  Civil  suit  for  assault  and  battery. 
Blackmore  v.  Ellis  [N.  J.  Err.  &  App.]  57  A. 
1047. 

39.  Klein  v.  Bast  River  Elec.  Light  Co., 
90   App.   Div.    92,    86    N.    T.    S.    164. 

40.  Dieterle  v.  Bekin   [Cal.]   77  P.   664. 

41.  Indianapolis  St.  R.  Co.  v.  Schmidt 
[Ind.]  71  N.  E.  201.  Where  plaintiff's  case 
rested  on  his  own  uncorroborated  testimony 
and  defendant's  witnesses  testified  to  facts 
which  if  true  would  prevent  a  recovery,  and 
the  probabilities  favored  defendant's  theory, 
a  verdict  for  plaintiff  was  against  the 
weight  of  the  evidence.  Reilly  v.  Interurban 
St.   R.   Co.,   87  N.  T.   S.   423. 

42.  Wabash  Screen  Door  Co.  v.  Black  [C. 
C.  A.]  126  F.  721.  To  entitle  a  jury  to  draw 
inferences  of  fact  from  circumstantial  evi- 
dence, the  circumstances  must  be  proved  as 
facts  and  cannot  be  themselves  presumed. 
Cunard  S.  S.  Co.  v.  Kelley  [C.  C.  A.]  126  F. 
610. 
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sistent  with  the  negative.*'  The  quantity  of  proof  required  in  paxficular  cases 
may  be  fixed  by  statute.** 

An  expert  opinion  is  not,  of  course,  conclusive,*^  even  though  uncontra- 
dicted,*" and  cannot  overcome  positive,  nncontradicted  testimony  to  a  fact.*^ 

The  rule  that  affirmative  testimony  is  to  be  preferred. to, negative  is  not  abso- 
lute and  does  not  require  the  rejection  of  negative  testimony,  unless  inconsistent 
with  the  affirmative.*'  The  undisputed,*"  reasonable  evidence  of  one  witness, 
though  a  party  interested,  should  control  as  to  a  question  of  fact.°"  Where  the 
testimony  of  several  witnesses  relates  to  separate  transactions,  the  entire  proof  is 
no  stronger  than  the  testimony  of  the  strongest  witness.'^  Irrelevant  evidence,  if 
admitted,  is  ineffective.'^ 

Testimony,  where  received,  in  regard  to  transactions  with  a  person  since  de- 
ceased,"' mere  casual  admissions,'*  and  statements  of  mere  sense  impressions  or 
judgments  as  to  time,'"  are  said  to  be  entitled  to  little  weight. 

Public  records'"  and  affidavits  attached  thereto  as  required  by  law'^  are  con- 
clusive. Maps  of  a  coast  line  are  entitled  to  little  weight,  when  changes  are 
shown  to  be  constantly  taking  place."     Standard  mortality  tables  are  not  con- 


43.  Smith  V.  Lawrence,  98  Me.  92,  56  A. 
455. 

44.  Contracts  or  agreements  above  $500 
in  value,  and  mandates,  must  be  proved  by 
at  least  one  credible  witness  and  otlier  cor- 
roborative circumstances  [Civ.  Code,  art. 
2277].  Hannay  v.  New  Orleans  Cotton  Bxch., 
112  La.  998.  36   So.  831. 

45.  Opinions  of  handwriting  experts  said 
to  be  valuable  only  when  supported  by  sat- 
isfactory reasons.  In  re  Burtis'  Will,  43 
Misc.  437,  89  N.  T.  S.  441.  On  questions  of 
mental  capacity,  the  opinions  of  experts 
without  personal  knowledge  of  the  indi- 
vidual in  question  is  not  entitled  to  greater 
weight  than  the  opinions  of  nonexperts  who 
have  personally  known  and  observed  the  in- 
dividual. In  re  Peterson's  Will  [N.  C]  48 
S.  E.  561. 

46.  An  expert  opinion  as  to  the  necessity 
of  moving  a  dangerous  switch  is  not  binding 
on  a  Jury,  though  uncontradicted.  Baltimore 
&  O.  R.  Co.  V.  Baltimore  [Md.]   56  A.  790. 

47.  Western  &  A.  R.  Co.  v.  Robinson,  119 
Ga.  331,  46  S.  B.  425.  Opinions  of  physicians 
as  to  testator's  capacity,  based  on  their  ob- 
servation, could  not  prevail  against  evidence 
of  acts  by  him  showing  testamentary 
capacity.  In  re  Klein's  Estate,  207  Pa.  191, 
56  A.  422.  Two  witnesses  having  testified 
to  an  Inspection  and  test  of  a  chain  and  to 
finding  it  sound,  the  opinions  of  two  experts 
that  there  must  have  been  a  crack  in  the 
chain  at  the  time  of  the  inspection  were 
insufficient  to  discredit  the  previous  testi- 
mony and  show  negligence.  Johnston  v. 
Turnbull   [C.   C.  A.]    130  P.    769. 

48.  The  rule  rests  upon  common  experi- 
ence and  is  applied  as  a  means  of  determin- 
ing the  relative  weight  of  conflicting  testi- 
mony. Chicago  &  N.  W.  R.  Co.  v.  Andrews 
[C.  C.  A.]  130  P.  65.  The  situation  of  the 
witnesses  testifying  negatively  and  affirma- 
tively may  be  such  that  their  testimony  may 
not  be  in  conflict.  Chicago  &  N.  W.  R.  Co. 
V.  Andrews   [C.  C.   A.]   130  P.   65. 

49.  Direct  testimony  of  a  witness,  though 
not  contradicted,  is  not  necessarily  undis- 
puted evidence.  Lewis  v.  Lewis,  76  Conn. 
586,  57  A.  735. 


50.  Harrigan  v.  Gilchrist  [Wis.]  99  N.  W. 
909.  The  positive  statement  of  a  witness 
that  a  certain  person  executed  an  instru- 
ment is  not  overcome  by  a  showing  that  it 
was  not  signed  in  his  presence.  Bauer  v. 
State   [Cal.]   78  P.  280. 

51.  Grantham  v.  Gossett  [Mo.]  81  S.  W. 
896. 

52.  Its  admission  Is  not  ordinarily  cause 
for  granting  a  new  trial.  Travelers'  Ins.  Co. 
v.   Thornton,   119  Ga.   455,   46  S.  E.  678. 

53.  Parol  testimony  as  to  transactions 
with  one  long  since  dead  is  the  weakest 
species  of  evidence.  Hannay  v.  New  Orleans 
Cotton  Bxch.,  112  La.  998,  36  So.  831.  Testi- 
mony relating  to  conversations  with  persons 
since  deceased  must  be  received  with  cau- 
tion. Grantham  v.  Gossett  [Mo.]  81  S.  W. 
895.  Contracts  alleged  to  have  been  made 
with  deceased  persons,  to  be  enforced  after 
death,  must  be  established  by  clear  and 
convincing  proof.  Roberge  v.  Bonner,  9  4 
App.  Div.   342.   88  N.  Y.   S.  91. 

54.  Mere  casual  admissions  are  to  be  re- 
ceived with  caution;  s'worn  admissions  are 
entitled  to  great  weight,  but  are  not  con- 
clusive. Anderson  v.  Davis  [W.  Va.]  47  S. 
E.  157.  Casual  verbal  admissions,  uncorrob- 
orated, after  a  great  lapse  of  time  should  be 
given  little  probative  force.  Roberge  v. 
Bonner,  94  App,  Div.  342,   88  N.   Y,  S.   91. 

55.  Statement  of  a  witness  that  within 
two  seconds  after  hearing  a  cry  he  puslied 
a  button,  shutting  off  power.  Desrosiers  v. 
Bourn    [R.   I.]    58   A.    627. 

■  56.  Blue  Mountain  Iron  &  Steel  Co.  v. 
Portner  [C.  C.  A.]   131  P.  57. 

57.  The  affidavit  of  the  deputy  tax  com- 
missioner, and  certificate  of  the  board  of 
taxes  and  assessments  of  New  York  City, 
required  by  law  to  be  attached  to  the  as- 
sessment roll,  are  conclusive  of  the  facts 
recited  therein.  City  of  New  York  v.  Van- 
derveer,   91   App.   Div.    303,   86  N.  Y.   S.   659. 

68.  Old  maps  of  Long  Island  Beach  were 
slight  evidence  of  the  condition  of  the  beacli 
50  years  earlier,  though  shown  to  be  cor- 
rect when  made,  when  changes  were  shown 
to  be  constantly  taking  place  in  the  outline 
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elusive  as  to  expectancy  of  life."  A  statement  of  account  containing  credit  and 
debit  items  proves  its  balance  only."" 

The  recitals  in  public  legislative  acts  are  evidence  of  the-  facts  recited ;  re- 
citals in  private  acts  arenot."^ 

One  who  introduces  a  pleading  of  the  adverse  party"^  or  a  deposition  taken 
by  him"'  makes  the  evidence  his  own. 


EXAMINATION   OF   WITNESSES. 


§  1.     General  Rules  of  Examination  (1383). 

Refreshing  Memory    (1386).     Responsiveness 
(1387). 

§  2.  Cross-examlnntton  (1387).  Limita- 
tion to  Scope  of  Direct  Examination  (1388). 
Limitation  to  Issues  (1390).  Examination 
Going  to  Credibility  of  W^itness   (1391).     As 


Ex- 


to    Probability    of    Testimony    (1393). 
amlnation  as  to  Documents  (1394). 

§  3.     Redirect    Examination    (1394). 

§  4.     Recalling;     of     Witness     for     Farther 
Examination    (1305). 

§  5.     Privilege  of  Witness  (1386). 


§  1.  General  rules  of  examination.^* — It  is  within  the  sound  discretion  of 
the  court  to  control  the  detailed  examination  of  witnesses."^  Questions  asked  with 
a  purpose  of  leading, the  jury  to  infer  something  not  admissible  should  be  pro- 
hibited.'"'     Questions   should  be   definite/'    and   contain   a  single  interrogatory.'* 

Proof  of  experiments  to  illustrate  testimony,"'  and  permission  to  perform 
them  in  the  presence  of  the  jury,  is  discretionarj\''' 

The  court  may  question  a  witness,'^  though  his  questions  are  in  the  nature 


and  inlets  of  the  beach.     Sandiford  v.  Hemp- 
stead,  97  App.  Div.  163,   90  N.  T.  S.  76. 

59.  Carlisle  tables.  Farrell  v.  Chicago, 
etc.,   R.  Co.,  123  Iowa,  690,   99  N.  "W.   578. 

60.  Other  evidence  relative  to  the  subject- 
matter  of  an  account  is  considered,  and 
neither  side  is  conclusive  evidence  of  what 
it  discloses.  Simpson  v.  First  Nat.  Bank  [C. 
C.  A.]   129  F.   257. 

61.  Since  all  persons  are,  in  contemplation 
of  la"w,  privy  to  the  making  of  public,  but 
not  of  private,  acts.  Davis  v.  Moyels  [Vt.] 
56  A.  174.  Petitions  to  the  general  assem- 
bly of  Vermont  and  private  acts  passed  pur- 
suant to  such  petitions,  granting  certain 
lands,  all  reciting  confiscation  of  the  lands 
by  the  state,  are  not  evidence  of  such  con- 
flsoation  so  as  to  show  title  in  the  state,  and 
through  it  in  plaintiff,  as  against  a  stranger 
to  the  title  by  grant.     Id. 

62.  A  party  introducing  in  evidence  the 
pleadings  of  the  adverse  party  is  bound  by 
the  allegations  therein.  Yates  v.  People, 
207  111.  316,  69  N.  E.  775.  A  plaintiff  who 
introduces  in  evidence  a  paragraph  of  de- 
fendant's answ^er  Is  not  bound  by  It  in  Its 
entirety,  but  may  rebut  the  parts  unfavor- 
able to  him;  and  the  jury  may  believe  or 
disbelieve  such  parts.  Christian  v.  Macon 
R.  &  Light  Co.,  120  Ga.  314,  47  S.  B.  923. 

63.  A  party  Introducing  a  deposition  tak- 
en by  his  adversary  makes  it  his  own  and 
the  adverse  party  is  not  bound  by  It.  Von 
Tobel  V.  Stetson  &  Post  Mill  Co.,  32  Wash. 
683,   73  P.    788. 

64.  See   1   Curr.   L.   1165. 

65.  And  unless  an  abuse  of  this  judicial 
discretion  is  shown,  it  will  not  be  controlled 
on  appeal.  Fields  v.  State  CFla.]  35  So.  185. 
The  examination  of  a  bankrupt's  wife  must 
be  allowed  a  certain  latitude,  that  it  may  be 
determined  whether  a  business  conducted  by 
her  is  her  husband's.  In  re  Worrell,  125  F. 
159.     It    is    not    an    abuse    of    discretion    to 


allow  the  stenographer  to  read  three  times, 
and  in  the  presence  of  the  jury,  certain 
testimony  of  plaintiff,  given  in  his  own  be- 
half, and  to  allow  him  to  correct  a  statement 
therein  while  he  is  still  upon  the  stand. 
Equitable  Life  Assur.  Soo.  v.  Maverick  ITex. 
Civ.  App.]  78  S.  W.  560.  See  1  Curr.  L.  1165, 
n.   1. 

66.  Streeter  v.  Marshalltown,  123  Iowa, 
449,  99  N.  W.  114;  Lasslg  v.  Barsky,  87  N.  T. 
S.   425. 

67.  "What  did  you  do"  without  more  Is 
objectionable.  Fredrick  Mfg.  Co.  v.  Devlin 
[C.  C.  A.]  127  F.  71.  Exclusion  of  questions 
so  Indefinite  as  to  offer  no  means  of  de- 
termining their  relevancy  is  not  error. 
Roche  V.  Baldwin,  143  Cal.  186,  76  P.  956. 
A  question  that  can  be  answered  as  w^ell  by 
Illegal  as  by  legal  testimony  Is  too  general. 
Beall  Bros.  v.  Johnstone  [Ala.]  37  So.  297. 
An  impeaching  question  whether  witness' 
testimony  is  the  same  as  on  a  former  trial 
is  too  indefinite.  Mitchell  v.  State  [Ala.]  37 
So.  76.  See  1  Curr.  L.  1165,  n.  2.  A  ques- 
tion so  indefinite  that  impertinent  facts 
would  be  responsive  to  it  is  properly  o  ,er- 
ruled.  Ross  v.  State,  139  Ala.  144,  36  So. 
718. 

68.  Question  to  expert  answerable  by  yes 
or  no  but  calling  for  his  opinion  on  several 
propositions.  Kahn  v.  Triest-Rosenberg 
Cap  Co,,  139  Cal.  340,  73  P.  164.  See  1  Curr. 
L.   1165,   n.   3. 

69.  Lillie  v.  State   [Neb.]   100  N.  W.  316. 

70.  Carr  v.  American  Foundry  Co.  [R.  I.] 
58  A.   678.     See   1   Curr.   L.   1165,   n.    5. 

71.  Unfair  question  held  cured  by  reply. 
State  V.  Lyons  [N.  J.  Err.  &  App.]  58  A.  398. 
Question  held  proper.  Perry  v.  Cobb  [Ind. 
T.]  76  S.  W.  289.  Not  error  to  ask  a  witness 
during  cross  if  she  understands  the  meaning 
of  a  word  used.  Washington  v.  State  [Tex. 
Cr.  App.]  79  S.  W.  811.  See  1  Curr.  L.  1166 
n.  6. 
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of  a  cross-examination/^  and  the  court  may  repeat  a  question  to  a  witness  and 
require  an  answer  after  he  has  been  stood  aside  where  he  failed  to  answer  when 
asked.^^  .  . 

Expert  witnesses  may  be  instructed  by  the  court  to  make  their  answers  as 
concise  as  possible/*  and  it  is  not  prejudicial  for  the  district  attorney  to  state 
to  the  witness,  "This  is  an  important  matter  and  you  must  be  positive."'* 

Questions  should  not  assume  facts  not  proved"  or  controverted/'  especially 
where  the  witness  denies  them,  and  proof  is  essential  as  a  basis  for  further  in- 
quiry/* nor  should  questions  call  for  conclusions,'"  especially  as  to  the  merits 
of  the  case,'"  or  involving  the  credibility  of  other  witnesses,'^  except  as  to  mat- 
ters provable  only  by  expert  testimony.** 

In  a  proper  case,  the  court  may  enter  a  rule  excluding  from  the  court  room 
all  witnesses  except  the  one  testifying.*^ 

A  witness  refusiug  to  answer  proper  questions  may  be  committed  for  con- 
tempt.** 

Where  plaintiffs  wife  is  called  as  a  witness  for  defendant,  plaintiflE's  counsel 
should  not  be  permitted  to  converse  with  her  before  testifying,*"  but  where  a  co- 
defendant  not  on  trial  is  called  by  defendant  as  a  witness,  he  is  properly  allowed 
private  conversation  with  his  counsel  before  testifying,  though  counsel  for  de- 
fendant are  properly  refused  a  like  privilege,*'  and  the  court  in  its  discretion  may 
refuse  defendant  permission  to  consult  with  his  counsel  during  cross-examina- 
tion.*' A  witness  stating  an  inability  to  state  the  exact  amount  may  be  asked  to 
estimate.**  The  sustaining  of  an  objection  to  a  question  which  has  been  answered 
does  not  take  the  answer  away  from  the  jury.*' 

Repetitions^"  of  questions  previously  asked  and  allowed  are  properly  disal- 


72.  Fltzjohn  v.  St.  Louis  Transit  Co.  [Mo.] 
81  S.  W.   907. 

73.  Bekhout  v.  Cole,  135  N.  C.  583,  47  S. 
B.  655. 

74.  State  V.  Carpenter  [Iowa]  98  N.  W. 
775. 

75.  Cruse  v.  State  [Tex.  Cr.  App.]  77  S. 
W.  818. 

76.  Currelli  v.  Jackson  [Conn.]  58  A.  762; 
Roche  V.  Baldwin,  143  Cal.  186,  76  P.  956; 
"White  V.  Boston  [Mass.]  71  N.  B.  75;  State 
V.  Williams,  111  La.  205,  35  So.  521.  Ques- 
tion on  redirect  Is  not  bad  for  assuming  fact 
that  was  assumed  in  questions  on  direct  and 
cross.  Newcomb  v.  New  York,  etc.,  R.  Co. 
[Mo.]  81  S.  W.  1069.     See  1  Curr.  L.  1166,  n.  8. 

77.  Plaintiff  in  personal  injury  case 
should  not  be  asked  what  was  her  condition 
at  a  certain  time  "as  a  result  of  the  injury." 
Fallon  V.  Rapid  City  [S.  D.]  97  N.  W.  1009. 
Question    held    not    improper    as    assuming 

•plaintiff's   injury.     Cronk  v.  Wabash  B.   Co., 
123  Iowa,   349,   98  N.  W.  884. 

78.  Bernstein  v.  Lester,  84  N.  T.  S.  496. 

79.  Coldren  v.  Le  Gore,  118.  Iowa,  212,  91 
N.  W.  1066;  Sothman  v.  State  [Neb.]  92  N. 
W.  303;  State  v.  Evans,  122  Iowa,  174,  97 
N.  W.  1008.  "Was  he  ever  there  when  he 
did  not  have  any  business  there,  at  night, 
that  you  know  of?"  held  under  circum- 
stances not  to  call  for  conclusion.  Chris- 
tensen  v.  Thompson,  123  Iowa,  717,  99  N.  W. 
591.  "What  was  the  first  point  at  which 
the  train  could  be  seen  on  account  of  the 
bushes?"  does  not  call  for  a  conclusion. 
Kansas  City,  etc.,  R.  Co.  v.  Weeks,  135  Ala. 
614,  34  So.  16.     Condition,  and  Inferences  to 


be  drawn  from  condition  of  electric  cut  oft 
boxes.  Dallas  Blec.  Co.  v.  Mitchell  [Tex.  Civ. 
App.]  76  S.  W.  935.  See  1  Curr.  L.  1166,  n.  9. 
•80.  Whether  plaintiff  was  negligent,  the 
issue  being  contributory  negligence  vel  non. 
Black  V.  Rocky  Mountain  Bell  Tel.  Co.,  26 
Utah,   451,   73  P.  514. 

81.  Davis   V.   Collins   [S.  C]    48   S.  E.   469. 

82.  Hedlun  v.  Holy  Terror  Min.  Co.,  16  S. 
D.  261,  92  N.  W.  31.  A  question  addressed 
to  an  expert  is  not  objectionable  as  calling 
for  a  conclusion,  though  he  is  plaintiff  in 
the  case.  International,  etc.,  R.  Co.  v.  Col- 
lins  [Tex.  Civ.  App.]   75  S.  W.  814. 

83.  Exception  may  be  made  in  favor  of 
deputy  sheriff  called  as  a  witness  for  state. 
Lax  V.  State  [Tex.  Cr.  App.]  79  S.  W.  678. 
Unintentional  violation  of  rule  unknown  to 
party  or  counsel  should  not  prohibit  witness 
from  testifying.  Clemmons  v.  Clemmons,  1 
Neb.   UnofE.   880,    96   N.   W.    404. 

84.  In  re  Bishop,  40  Misc.  64,  81  N.  T.  S. 
252;  King  v.  Ashley,  96  App.  Div.  143,  89  N. 
T.  S.  482.  A  banker  is  not  privileged  as  to 
the  amount  of  a  depositor's  balance.  In  re 
Da  vies  [Kan.]  75  P.  1048;  In  re  Briggs,  135 
N.   C.   118,   47   S.  B.   403. 

85.  Vanderbilt  v.  Central  R.  Co.  [N.  J. 
Law]    58  A.  91. 

86.  State  V.  Gosey,  111  La.  616,  35  So.  786. 

87.  Pettis  V.  State  [Tex.  Cr.  App.]  81  S.  W. 
312. 

88.  Bullock  V.  White  Star  S.  S.  Co.,  30 
Wash.  448,   70   P.   1106. 

89.  North  Pacific  Lumber  Co.  v.  Spore,  44 
Or.  462,   75  P.  890. 

90.  See  1  Curr.  L.   1166. 
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lowed,°^  even  on  cross-examination/^  though  it  is  not  error  to  allow  the  reitera- 
tion of  a  question  on  cross-examination  where  a  witness  is  being  probed  as  to 
previous  contradictory  statements.'*  * 

Leading  questions"*  are  those  which  suggest  to  the  witness  the  answer  de- 
sired.°°  Their  allowance  is  discretionary,"*  and  the  rule  against  their  use  is 
frequently  relaxed  in  favor  of  females  asked  embarrassing  questions,"'  or  where 
the  witness  testifies  through  an  interpreter,"'  or  has  an  imperfect  command  of  the 
vernacular.""  And  a  leading  question  may  be  proper  on  redirect,  to  call  forth 
an  explanation  of  matters  brought  out  on  cross,^  or  to  direct  attention  to  a  pre- 
vious statement,^  or  to  probe  a  hostile  or  reluctant  witness;'  but  a  witness  who 
is  neither  unwilling  nor  adverse  should  not  he  led  by  reference  to  his  former  testi- 
mony,* though  where  it  fairly  appears  that  the  witness  is  evasive,  he  may  be 
probed  by  leading  questions,  though  he  states  that  he  is  friendly  to  the  ques- 
tioner.°  Leading  questions  may  be  asked  of  a  grand  juror  as  on  cross-examina- 
tion, where  he  is  examined  under  the  statute  to  contradict  a  witness  who  has 
appeared  before  the  jury.*  Questions  addressed  to  experts  are  not  objectionable 
as  leading,'  but  a  party  testifying  should  not  be  led  by  his  counsel.'    The  rejec- 


91.  Deitch  v.  Feder.  86  N.  T.  S.  802;  State 
V.  EoUer,  30  "Wash.  692,  71  P.  718;  Flnlen 
V.  Helnze,  28  Mont.  548,  73  P.  123;  Ries  v.  St. 
Louis  Transit  Co.  [Mo.]  77  S.  "W.  734.  Repe- 
tition on  redirect  of  testimony  in  chief  is 
not  permissible.  Hayes  v.  Metropolitan  St. 
R.  Co.,  84  N.  T.  S.  271.  See  1  Curr.  L.  1166, 
n.  10. 

92.  Parrlsh  v.  State,  139  Ala.  16,  36  So. 
1012;  People  v.  Linares,  142  Cal.  17,  75  P.  308. 
It  is  not  error  to  sustain  an  objection  to  a 
question  asked  a  witness  tending  to  show 
his  interest  in  the  result  of  the  prosecu- 
tion, where  sufficient  similar  questions  have 
been  asked  and  answered  to  place  the  mat- 
ter before  the  jury.  Asking  a  witness 
whether  he  was  after  the  conviction  of  the 
defendant  or  the  reward  offered.  Porter  v. 
People,  31  Colo.  508,  74  P.  879.  Court  may 
refuse  cross  question  whether  witness  has 
not  testified  thusly,  though  specific  objection 
is  not  interposed.  McCartney  v.  Washing- 
ton  [Iowa]    100  N.  W.   80. 

93.  Entries  in  memorandum  diary.  Peo- 
ple V.  Dowell,   141  Cal.   493,   75  P.   45. 

94.  See  1  Curr.  L.  1166. 

95.  Dallas  Electric  Co.  v.  Mitchell  [Tex. 
Civ.  App.]  76  S.  W.  935;  St.  Louis  &  S.  "W. 
R.  Co.  V.  Hall  [Tex.  Civ.  App.]  81  S.  W. 
571.  Questions  to  plaintiff  injured  while 
riding  on  a  oar  "Did  you  afterwards  see 
what  it  was  that  ran  Into  the  car?"  (Brand 
V.  Borden's  Condensed  Milk  Co.,  88  N.  T.  S. 
460),  to  a  physician,  "Then,  in  your  judg- 
ment, if  I  understand  you,  on  examination 
on  the  second  day  you  found  no  evidence 
that  the  condition  you  found  existed  prior  to 
the  time  she  was  hurt"  (Denlson  &  S.  R. 
Co.  v.  Powell  [Tex.  Civ.  App.]  80  S.  W.  1054), 
what  plaintiff  did  "with  reference  to  going 
directly  to  his  boss"  (Galveston,  etc.,  R.  Co. 
V.  Walker  [Tex.  Civ.  App.]  76  S.  W.  228), 
and  whether  insured  ever  consulted  a  physi- 
cian within  5  years  prior  to  a  certain  date 
(Brock  V.  United  Moderns  [Tex.  Civ.  App.] 
81  S.  W.  340),  have  been  sustained  as  not 
leading. 

"This  is  the  only  Instance  that  you  know 
of   isn't   it?"    (City   of   Huntington   v.   Lusch 


[Ind.  App.]  70  N.  E.  402);  "When  D.  was 
drinking,  is  It  not  true  he  was  a  fussy  over- 
bearing man?"  (Gordon  v.  State  [Ala.]  36 
So.  1009);  "Prom  your  experience  as  a  cat- 
tleman, were  the  cattle  more  than  ordinarily 
breachy  or  more  apt  than  the  general  run 
of  cattle  to  break  through  fences?"  (Perry  v. 
Cobb  [Ind.  T.]  76  S.  W.  289);  and  a  question 
to  plaintiff  suing  for  fall  on  sidewalk  "Did 
the  things  you  had  in  your  arms  as  you  have 
described  them  have  any  effect  on  your  at- 
tention?" (Lyon  V.  Grand  Rapids  [Wis.]  99  N. 
W.  311)  are  leading. 

96.  Hiersche  v.  Scott  [Neb.]  95  N.  W.  494; 
Von  Tobel  v.  Stetson  &  Post  Mill  Co.,  32 
Wash.  683,  73  P.  788;  Hefferlln  v.  Karlman 
[Mont.]  74  P.  201;  People  v.  Nunley,  142  Cal. 
441,  76  P.  45;  O'Dell  v.  State,  120  Ga.  152,  47 
S.  E.  577;  Richmond  &  P.  Elec.  R.  Co.  v. 
Rubin  [Va.]  47  S.  B.  834;  Koon  v.  Southern 
R.  Co.  [S.  C]  48  S.  B.  86;  Norfolk  &  W.  R. 
Co.  v.  Briggs  [Va.]  48  S.  E.  521;  State  v. 
Williams,  111  La.  205,  35  So.  521. 

97.  A  question  strictly  leading  may  be 
asked  a  woman  to  relieve  her  of  the  neces- 
sity of  using  the  language.  Missouri,  etc.,  R. 
Co.  v.  McCutoheon  [Tex.  Civ.  App.]  77  S.  W. 
232.  Conviction  of  rape  not  reversed  on  ac- 
count of  leading  questions  to  prosecutrix,  a 
child,  timid  and  embarrassed.  Ham  v.  State 
[Tex.  Cr.  App.]  78  S.  W.  929.  Prosecutrix 
in  rape  may  be  led  In  a  proper  case.  State 
V.  Burns,  119  Iowa,  663,  94  N.  W.  238. 

98.  Indiana  R.  Co.  v.  Maurer,  160  Ind.  25, 
66  N.  E.  156;  Josephson  v.  SIgfusson  [N.  D.] 
100  N.  W.  703. 

99.  Chrlstensen  v.  Thompson,  123  Iowa, 
717,   99  N.  W.   591. 

1.  State  V.  Botha,  27  Utah,  289,  75  P.  731. 

2.  Gulf,  etc.,  R.  Co.  V.  Hall  [Tex.  Civ. 
App.]   80  S.  W.  133. 

3.  Blalr  v.  State  [Neb.]   101  N.  W.   17. 

4.  Sylvester  v.   State   [Pla.]   35   So.   142. 

5.  Missouri,  etc.,  R.  Co.  v.  McAnaney 
[Tex.  Civ.  App.]   80  S.  W.  1062. 

6.  Dean  v.  Com.,  25  Ky.  L.  R.  1449,  78  S. 
W.   1112. 

7.  St.  Louis  S.  W.  R.  Co.  v.  Hall  [Tex. 
Civ.  App.]   81  S.  W.  571.     Though  the  person 
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■tion  of  a  proper  question  on  the  ground  that  it  is  leading  is  rendered  harmless 
by  subsequently  showing  the  same  fact  by  the  witness." 

Refreshing  memory}" — A  witness  may  refresh  his  memory  from  a  memoran- 
dum which  he  has  participated  in  makiiig  and  of  the  accuracy  of  which  he  has 
knowledge/^  though  he  has  no  independent  recollection  of  all  the  facts  therein 
stated."^^  Where  the  witness  has  a  clear  and  independent  recollection  after  re- 
freshing his  memory,  it  is  immaterial  that  the  instrument  used  was  a  copy  made 
some  time  after  the  original/^  or  that  the  memorandum  was  not  made  by  the 
party  testifying.^*  But  a  newspaper  article  which  witness  had  no  part  in  pre- 
paring cannot  be  used  on  cross-examination.^°  A  witness  may  refer  to  a  tran- 
script of  his  evidence  at  a  former  trial,^"  and  where  a  party  is  surprised  by  the 
testimony  of  his  own  witness,  he  may  interrogate  him  with  reference  to  previous 
contradictory  statements  with  a  view  to  test  his  recollection  and  lead  him  if 
mistaken  to  review  what  he  has  said.^^  But  where  a  witness  fails  to  testify  as 
expected,  counsel  cannot  refresh  his  memory  by  reading  from  the  transcript  of  his 
former  testimony  and  then  ask  him  if  it  is  not  true.^*  Defendant  may  read  to 
plaintiff's  witness  from  the  stenographic  report  of  his  testimony  at  a  former 
trial.^"  The  memorandum  used  by  the  witness  may  be  shown  in  evidence,^"  not 
as  independent  proof,  but  to  supply  the  details  of  what  the  witness  has  sworn  to 
generally,^^  and  where  papers  are  so  used  on  direct  examination,  their  produc- 
tion for  the  use  of  the  cross-examiner  should  be  compelled;-^  but  a  memorandum 
proper  to  be  used  to  refresh  witness'  recollection  but  not  in  fact  so  used  cannot 
be  used  as  original  evidence,^'  and  where  it  is  not  shown  that  the  memorandum 
was  contemporaneously  made  and  known  to  be  correct,  its  introduction  is  error." 
The  court  may  control  the  mode  of  refreshing  a  witness  by  his  previous  testimony 
so  as  to  prevent  his  being  seemingly  impeached.^" 


qualifying  is  plaintiff  in  the  case.  Inter- 
national, etc.,  R.  Co.  V.  Collins  [Tex.  Civ. 
App.]  75  S.  W.  814.  Witness  giving  esti- 
mates as  to  value  of  property  in  burned 
barn  should  not  be  led.  St.  Louis  South- 
western R.  Co.  V.  Crabb  [Tex.  Civ.  App.]  80 
S.  W.  408. 

8.  Vanderbilt  v.  Central  R.  Co.  [N.  J. 
Law]    58  A.    91. 

9.  Lyles  v.  U.   S.,   20  App.  D.  C.  559. 

10.  See  1  Curr.  L.  1167. 

11.  Taft  V.  Little,  178  N.  T.  127,  70  N.  B. 
211;  First  Nat.  Bank  v.  Yeoman  [Okl.]  78  P. 
388.  Inventory  prepared  under  direction  of 
witness,  the  secretary  of  a  corporation. 
Wells  Whip  Co.  v.  Tanners'  Mut.  Fire  Ins. 
Co.  [Pa.]  58  A.  894.  Inventory  of  goods 
seized  on  replevin.  Rogers  v.  U.  S.  Fidelity 
&  Guarantee  Co.,  84  N.  Y.  S.  ?03.  List  of 
household  furniture  converted.  Heyert  v. 
Reubman,  86  N.  Y.  S.  797.  A  memorandum 
from  which  a  contract  was  made  may  be 
used  by  plaintiff  where  defendant  denies 
ever  having  made  a  contract  and  plaintiff 
claims  defendant  has  it.  Simpson  v.  Weise, 
34  Wash.  360,  75  P.  973.  Memorandum  of 
items  of  cost  of  repacking  cotton  after'  fire. 
Southern  R.  Co.  v.  Wilson,  138  Ala.  510,  35 
So.   561.     See   1  Curr.  L.   1167,   n.   19. 

12.  Mayberry  v.  Holbrook,  182  Mass.  463, 
65   N.    E.    849.     See   1    Curr.   L.    1167,    n.    20. 

13.  Transcript  of  stenographer's  notes 
used  by  stenographer.  Davis  v.  State  [Fla.] 
36  So.   170.     A  copy  of  a  copy  may  be  used, 


it  being  shown  to  be  true.  Brinkley  Car 
Works  Mfg.  Co.  v.  Farrell  [Ark.]  80  S.  W. 
749.     See  1   Curr.  L.   1168,   n.    25. 

14.  Taft  V.  Little,  178  N.  Y.  127,  70  N.  B. 
211.     See  1  Curr.  L.  1168,  n.  23. 

15.  U.  P.  Steam  Baking  Co.  v.  Omaha  St. 
R.  Co.  [Neb.]  94  N.  W.  633. 

16.  Portsmouth  St.  R.  Co.  v.  Feed's  Adm'r 
[Va.]  47  S.  E.  850.  A  state's  witness  may 
read  the  statement  made  and  signed  by  him 
before  the  grand  jury.  Smith  v.  State  [Tex. 
Cr.  App.]    81  S.  W^.  936. 

17.  State  v.  Williams,  111  La.  179,  35  So. 
505. 

18.  Commonwealth  v.  Bavarian  Brew.  Co. 
[Ky.]   80  S.  W.   772. 

19.  Southern  R.  Co.  v.  Shelton,  136  Ala. 
191,  34  So.  194. 

20.  Referee  is  entitled  to  have  contents 
of  books  so  used  stated  and  shown  to  him. 
Holt  V.  Howard   [Vt.]    58  A.   797. 

21.  The  witness  being  unable  to  give  the 
details.  First  Nat.  Bank  v.  Yeoman  [Okl,] 
78  P.   388. 

22.  Schwickert  v.  Levin,  76  App.  Div.  373, 
12  N.  Y.  Ann.  Cas.   96,   78  N.  Y.  S.   394. 

23.  Hottle  v.  Weaver,  206  Pa.  87.  65  A. 
838;  Zwangizer  v.  Newman,  87  App.  Div.  64, 
83  N.  Y.  S.  1071.  Transcript  of  testimony. 
Beavers  v.  Bowen  [Ky.]  80  S.  W.  1165.  See 
1  Curr.   L.   1168,   n.   26. 

24.  First  Nat.  Bank  v.  Yeoman  [Okla.]  78 
P.   388.  , 

25.  Leading  questions  overruled.  Sylves- 
ter V.  State   [Fla.l   35  So.  142. 
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Interpreters-"  may  be  used  when  necessary,^^  and  may  be  appointed  by  tlie 
court  against  the  objection  of  the  opposite  party.^* 

Responsiveness.'^'' — The  objection  of  want  of  responsiveness  is  available  only 
to  the  party  propounding  the  question.'"  Immaterial  and  incompetent  matter 
volunteered  in  reply  to  a  proper  question  should  be  stricken  out  as  unresponsive/^ 
a  motion  for  that  purpose  being  the  proper  remedy,  rather  than  objection  to  the 
question.'^  The  remedy  where  testimony  is  volunteered  witliout  a  question  is 
also  by  motion  to  strike.^'  A  mere  prefatory  statement  by  the  witness,  though 
neither  pertinent  nor  responsive,  will  not  justify  reversal  of  a  conviction.'* 

Character  witnesses  cannot  be  asked  on  direct  what  their  relations  with  the 
person  under  investigation  are,'"  nor  whether  they  are  acquainted  with  the  gen- 
eral character  of  the  person  as  a  turbulent,  violent  and  boisterous  man.'" 

§  2.  Cross-examination.'^'' — The  limits  within  which  cross-examination  will 
be  allowed  rest  very  largely  in  the  dissretion  of  the  trial  judge,  and  his  action 
will  not  be  disturbed  in  the  absence  of  a  manifest  abuse  of  such  discretion.'*  A 
full  and  fair  cross-examination  of  the  witness,  however,  upon  the  subjects  of  the 
direct  examination  is  a  right,  not  a  privilege,'"  and  where  it  is  not  extended  be- 


ae.     See  1  Curr.  L.   1168. 

27.  Indiana  R.  Co.  v.  Maurer,  160  Ind.  25, 
66  N.  E.  156. 

28.  Party  impeding:  presentation  of  evi- 
dence by  opposing  use  of  interpreter  cannot 
take  advantage  of  lack  of  evidence  of  age 
of  child.  Menella  v.  Metropolitan  St.  R. 
Co.,  43  Misc.  5,  86  N.  Y.  S.  930. 

29.  See   1    Curr.   L.    1168. 

30.  Christonsen  v.  Thompson,  123  Iowa, 
717,  99  N.  W.   591. 

31.  Question  whether  witness  dealt  with 
property  as  owner;  answer,  "Tes  and  as 
agent."  Cooper  Wagon  &  Buggy  Co.  v. 
Barnt,  123  Iowa,  32,  98  N.  "W.  356.  Cross 
question.  In  re  McKenna's  Estate  [Cal.]  77 
P.  461.  Answer  as  to  how  trap  doors  cov- 
ering winze  in  mine  and  forming  part  of 
tram  track  were  put  in  held  not  unrespon- 
sive. Tanner. v.  Harper  [Colo.]  75  P.  404. 
The  answer  of  a  witness  that  the  motorman 
was  "doing  all  he  could  to  stop"  is  not  re- 
sponsive to  the  question  "Did  you  see  him 
do  anything  to  stop?"  and  should  be  ex- 
cluded. Birmingham  R.  &  Elec.  Co.  v.  Jack- 
son, 136  Ala.  279,  34  So.  994.  Question 
"Didn't  you  say  this  was  a  sporting  house?" 
Answer,  "It  had  that  reputation,"  is  unre- 
sponsive. Ramsey  v.  Smith,  138  Ala.  333, 
35  So.  325.  Voluntary  statement  held  not 
prejudicial  where  abundant  evidence  of  same 
fact  is  produced.  O'Neill  v.  Kansas  City,  178 
Mo.  91,  77  S.  W.  64.  Description  of  custom 
of  oil  brokers  as  to  capacity  of  tanks  held 
not  responsive  to  question  how  many  bar- 
rels it  would  take  to  fill  order.  Sherman 
Oil  &  Cotton  Co.  V.  Dallas  Oil  &  Refining 
Co.    [Tex.    Civ.    App.]    77    S.   W.    961. 

32.  Nelson  v.  Young,  91  App.  Div.  457,  87 
N  Y  S  69;  Germinder  v.  Machinery  Mut. 
Ins.  Ass'n,  120  Iowa,  614,  94  N.  W.  1108; 
People  V.  Cole,  141  Cal.  88,  74  P.  547.  Over- 
ruling motion  addressed  to  both  is  proper, 
the  question  being  proper.  Southern  Ind.  R. 
Co.  V.  Davis   [Ind.  App.]   68  N.   E.    191. 

33.  SouthPrn  R.  Co.  v.  Crowder,  135  Ala. 
417,   33  So.    335. 

34.  State  V.  Brown,  111  La.  170,  35  So. 
501. 


35.  Reputation  of  deceased  for  peace  and 
quietude.     State  v.   Crea   [Idaho]    76  P.   1013. 

36.  Ross  v.  State,  139  Ala.  144,  36  So. 
718. 

37.  See  1  Curr.  L.  1169. 

38.  Josephson  v.  Sigfusson  [N.  D.]  100  N. 
W.  703;  Forrester  v.  Boston  &  M.  Consol. 
Copper  &  Silver  Min.  Co.,  29  Mont.  397,  74 
P.  1088;  Wilson  v.  U.  S.  [Ind.  T.]  82  S.  W. 
924.  Mere  repetitions  of  questions  previous- 
ly asked  may  be  overruled.  People  v.  Lin- 
ares, 142  Cal.  17,  75  P.  308.  Plaintiff  in 
ejectment  may  be  permitted  to  Introduce  de- 
fendant's deeds  to  his  land  on  cross-exam- 
ination of  defendant,  to  shOTV  that  no  title 
to  the  land  in  dispute  was  conveyed  by  them. 
Patton  v.  Fox,  179  Mo.  525,  78  S.  W.  804. 
It  is  not  error  to  excuse  a  witness  over  the 
objection  of  counsel  where  said  witness  has 
been  cross-examined  for  over  three  hours 
and  the  examination  at  the  time  she  was 
sent  from  the  stand  was  on  matters  upon 
which  she  had  been  fully  examined.  Wash- 
ington V.  State  [Tex.  Cr.  App.]  79  S.  W.  811. 
Code  Civ.  Proc.  §  593.  Not  error  for  court 
to  stop  cross-examination  after  it  has  pro- 
ceeded far  enough  to  fully  develop  witness's 
knowledge.  Fuqua  v.  Com.  [Ky.]  81  S.  W. 
923. 

39.  The  allowance  is  discretionary  only 
after  the  right  has  been  fairly  exercised. 
Resurrection  Gold  Mining  Co.  v.  Fortune 
Gold  Mining  Co.  [C.  C.  A.]  129  F.  668;  Spohr 
v  Chicago,  206  111.  441,  69  N.  E.  515;  Chicago 
City  R.  Co.  v.  Creech,  207  111.  400,  69  N.  E. 
919.  It  la  discretionary  to  refuse  a  thin 
cross-examination.  Howard  v.  Com.,  25  Ky. 
L.  R.  2213,  80  S.  W.  211.  Defendant  should 
be  allowed  to  cross-examine  plaintiff  as  to 
the  items  of  the  account  sued  on.  Smith  v. 
Castle,  81  App.  Div.  638,  81  N.  Y.  S.  18.  An 
officer  suing  a  corporation  for  services  per- 
formed outside  his  regular  duties  should  be 
cross-examined  as  to  what  his  regular  duties 
are.  Stout  v.  Security  Trust  &  Life  Ins. 
Co.,  82  App.  Div.  129,  81  N.  Y.  S.  708.  Mo- 
tive, interest  or  animus  of  witness  for  state 
in  criminal  case.  Fields  v.  State  [Fla.]  35 
So.   185. 
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yond  its  proper  scope,  the  fact  that  it  tends  to  establish  a  defense  to  the  action 
is  no  ground  for  its.  refusal.*"  Where  a  witness  has  been  fully  cross-examined 
as  to  a  matter,  it  is  not  error  to  refuse  further  cross-examination  as  to  the  same 
matter  when  the  witness  is  called  in  rebuttal.*^ 

The  right  of  the  party  calling  him  to  cross-examine  an  adverse  witness  in 
chief  does  not  extend  to  immaterial  matters,*^  and  where  a  party  calls  his  op- 
ponent ■  under  the  statute  for  cross-examination,  whether  the  witness  may  be 
further  examined  by  his  own  attorney  at  that  time  and  as  a  part  of  his  case,  is 
discretionary  with  the  court.*^ 

Browbeating  and  insinuating  questions  not  tending  to  elicit  any  valuable 
facts  are  not  allowable,**  and  the  use  of  the  privilege  as  a  means  of  conveying 
inadmissible  matter  to  the  jury  warrants  reversal.*^ 

A  witness  cannot  be  asked  whether  he  wrote  a  letter  referred  to  in  a  letter 
in  evidence,  unless  the  letter  referred  to  is  put  in  evidence.*"  A  stipulation  that 
plaintifE  is  competent  to  testify  as  to  value  will  not  preclude  his  cross-examination 
iDy  defendant  on  the  subject  of  value.*''  A  party  cannot  object  to  evidence  he 
himself  elicits  on-  cross-examination.**  Where  a  witness  on  cross-examination 
refuses  to  answer  pertinent  questions  relating  to  testimony  given  on  direct  ex- 
amination his  testimony  in  chief  should  be  stricken  out.*' 

Limitation  to  scope  of  direct  exam,iiiation.^° — Ordinarily  in  this  country, 
cross-examination  can  only  relate  to  facts  and  circumstances  connected  with  mat- 
ters shown  on  direct  examination,^'-  and  if  a  party  wants  to  go  into  other  mat- 


40.  Resurrection  Gold  Min.  Co.  v.  Fortune 
Gold  Min.  Co.  [G.  C.  A.]  129  F.  668;  Garlich 
V.  Northern  Pac.  R.  Co.  [C.  C.  A]  131  F. 
837.  Inquiry  into  defendant's  course  of 
dealing  with  a  corporation  for  which  he  was 
security.  Thompson  v.  Furdy  [Or.]  77  P. 
113.  PlaintifE  in  an  action  to  set  aside  a 
will  who  has  gone  to  great  length  into  the 
question  of  what  impression  a  subscribing 
witness  had  of  the  circumstances  cannot  ob- 
ject to  his  statement  on  cross-examination 
that  he  thought  at  the  time  that  it  was 
decedent's  will.  Mock  v.  Garson,  84  App. 
Dlv.  65,  82  N.  T.  S.  310.  Matters  prejudicial 
to  plaintiff  suing  as  undisclosed  principal  in 
cross-examination  of  agent  as  witness  for 
plaintiff.  Hogen  v.  Klabo  [N.  D.]  100  N.  W. 
847. 

41.  Interest  In  case.  State  v.  Pysoher, 
179  Mo.   140,   7,7   S.  "W.   836. 

42.  Roche  V.  Llewellyn  Iron  Works  Co., 
140  Cal.  563,  74  P.  147. 

43.  Olson  V.  Aubolee  [Minn.]  99  N.  W. 
1128. 

44.  State  V.  Miller,  ,43  Or.  325,  74  P.  658. 
The  trial  judge  may  raise  objections  to  in- 
sinuating questions  on  his  own  motion,  but 
it  Is  not  error  for  him  to  omit  to  do  so  until 
objection  has  been  made  by  counsel.  HIndle 
V.  Holcomb,  34  Wash.   336,  75  P.   873. 

45.  Information  that  defendant  in  a  per- 
sonal injury  case  Is  insured  against  such 
losses.  Lasslg  v.  Barsky,  87  N.  T.  S.  425. 
Compare  Streeter  v.  Marshalltown,  123  Iowa, 
449,  99  iST.  W.  114.  Asking  defendant's 
father  what  he  gave  a  witness  for  testifying. 
Burks   V.   State    [Ark.]    82   S.   W.    490. 

4«.     SImonds  v.  Cash  [Mich.]   99  N.  W.  754. 

47.  Chankallan  v.  Powers,  89  App.  Div. 
395,  85  N.  T.  S.  753. 

48.  State  v.  Trusty,  122  Iowa,  82,  97  N. 
W  989;  Urdangen  &  G.  Bros.  v.  Doner,  123 
Iowa.  533,  98  N.  W.  317. 


49.  Gallagher  v.  Gallagher,  92  App.  Dlv. 
138,  87  N.  T.  S.  343. 

50.  See   1   Curr.   L.   1169. 

51.  Black  V.  First  Nat.  Bank,  96  Md.  399, 
54  A.  88;  Resurrection  Gold  Min,  Co.  v.  For- 
tune Gold  Min.  Co.  [C.C.A.]  129  F.  668;.  Roche 
V.  Baldwin;  143  Cal.  186,  76  P.  956;  Fields  v. 
State  [Fla.]  35  So.  185;  Stutsman  v.  Sharp- 
less  [Iowa]  101  N.  W.  105;  Garlich  v.  North- 
ern Pac.  R.  Co.  [C.  C.  A.]  131.  F.  837;  Dick 
V.  Zimmerman,  207  111.  636,  69  N.  B.  754; 
Horn  V.  State  [Wyo.]  73  P.  705;  Smith  v. 
Shook  [Mont.]  75  P.  513;  Woods  v.  Faurot 
[Okl.]  77  P.  346.  Though  the  trial  court  has 
a  wide  discretion,  the  appellate  court  will 
grant  a  new  trial  even  for  a  relaxation  of 
the  rule  when  necessary  to  prevent  serious 
injury  to  the  rights  of  a  party.  ,  O'Connell 
V.  Pennsylvania  Co.  [C.  C.  A.]  118  F.  989. 
Exhibits  should  not  be  identified  on  cross 
except  as  they  relate  to  the  examination  in 
chief.  Kroetch  v.  Empire  Mill  Co.  [Idaho] 
74  P.  868.  Where  the  testimony  of  a  wit- 
ness on  a  former  trial  is  read  from  the 
shorthand  notes  of  his  testimony,  while  he 
is  present  in  court,  and  he  Is  called  to  the 
stand  for  further  cross-examination.  It  Is 
error  to  limit  his  cross-examination  to  mat- 
ters not  covered  by  his  original  testimony 
on  the  former  trial.  Lanza  v.  Le  Grand 
Quarry  Co.  [Iowa]  100  N.  W.  488. 

Questions  held  proper:  Cross-examination 
of  architect  held  fairly  within  scope  ol 
direct  as  to  responsibility  of  general  con- 
tractor. Nelson  v.  Young,  91  App.  Div.  457, 
87  N.  T.  S.  69.  A  witness  testifying  to  in- 
toxication of  insured  may  be  asked  on  cross- 
examination  as  to  complaints  made  by  in- 
sured as  to  pains  In  his  head  and  chest. 
Union  Life  Ins.  Co.  v.  Jameson,  31  Ind.  App. 
28,  67  N.  E.  199.  Where  defendant  in  mal- 
practice testifies  to  plaintiff's  condition  and 
that    he    administered    proper    remedies,    he 
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ters,  he  nnast  make  the  witness  his  own,"^  or  does  so  by  the  mere  fact  of  so  pur- 
suing the  inquiry,  and  both  deprives  himself  of  the  privilege  of  contradiction 
and  empowers  his  adversary  to  develop  the  whole  matter  on  redirect."'  The  rule, 
however,  in  England  and  some  of  our  states  is  that  a  witness  called  to  a  par- 
ticular fact  may  be  cross-examined  on  all  matters  material  to  the  issue,"*  and  the 
general  rule  has  its  qualifications  and  will  not  be  applied  so  strictly  as  to  defeat 
the  real  object  of  cross-examination.""     Thus  cross-examination  is  proper,  though 


may  be  required  on  cross  to  state  In  detail 
what  medicines  he  administered.  Thomas  v. 
Dabblemont,  31  Ind.  App.  146,  67  N.  B.  463. 
Undue  latitude  in  examining  plaintiff  dis- 
charged from  defendant's  orr^"!""  tor  im- 
moral conduct  held  not  allowed.  Gould  v. 
Magnolia  Metal  Co.,  207  111.  172,  69  N.  B. 
896.  Questions  to  witness  as  to  prevention 
of  explosions  arising  from  defects  in  stay- 
bolts  of  steam  boilers  held  germane  to 
direct  examination.  Illinois  Cent.  R.  Co.  v. 
Prickett,  21,0  111.  140,  71  N.  B.  435.  Where 
the  mother  of  one  accused  of  rape  testifies 
she  accompanied  A.  to  see  prosecutrix's 
mother  about  the  case,  she  may  be  cross- 
examined  as  to  what  she  said  to  A.  on  the 
trip.  People  v.  Rich  [Mich.]  94  N.  W.  375. 
Motorman  having  testified  to  speed  of  oar 
may  be  required  to  state  w^hether  it  was 
not  the  fastest  car  on  tbc  lice  and  whether 
he  had  power  lever  in  fastest  position.  Han- 
Ion  V.  Milwaukee  Bleo.  R.  &  Light  Co.,  118 
Wis.  210,  95  N.  W.  100.  Cross-examination 
of  adversary  held  not  prejudicial.  Price  of 
goods  rejected.  Peterson  Bros.  v.  Mineral 
King  Fruit  Co.,  140  Cal.  624,  74  P.  162.  Ac- 
cused who  has  testified  to  the  circumstances 
leading  up  to  the  homicide  may  be  cross- 
exa^iined  as  to  a  diflSculty  with  accused  two 
months  before  and  as  to  bad  terms  between 
them.  State  v.  Miller,  43  Or.  325,  74  P. 
658.  Cross-examination  of  defendant  in  rape 
case  as  to  his  presence  at  his  place  of  busi- 
ness held  not  to  transgress  the  limits  of  prop- 
er cross.  People  v.  Scalamiero,  143  Cal.  343, 
76  P.  1098.  Witnesses  testifying  that  the  resi- 
dence of  defendant  was  in  a  certain  place 
may  be  examined  as  to  the  place  of  de- 
fendant's arrest  and  circumstances  tending 
to  show  his  residence  there.  State  v.  Rog- 
ers [Mont.]  77  P.  293.  Where  a  witness 
testifies  as  to  the  amount  due  on  a  lease,  it 
is  proper  on  cross  to  show  it  to  him  and 
ask  him  if  in  fact  the  amount  due  was  not 
a  less  sum.  Ramsey  v.  Smith,  138  Ala.  333, 
35  So.  325.  A  witness  who  has  testified  that 
defendant  was  drunk  and  staggering  may  be 
interrogated  as  to  the  condition  of  the  rail- 
road track  w^here  defendant  was  walking  at 
the  time.  Cook  v.  State  [Pla.]  35  So.  665. 
Witness  w^ho  has  testified  thsit  he  did  not 
see  deceased  make  a  movement  to  draTir  a 
gun  may  be  cross-examined  to  show  that 
from  his  position  and  circumstances  it 
might  have  happened  without  his  seeing  it. 
Poole  v.  State  [Tex.  Cr.  App.]  76  S.  W.  565. 
Defendant's  daughter,  wife  of  deceased,  may 
be  cross-examined  by  the  prosecution  as  to 
her  father's  movements  respecting  deceased 
on  a  previous  day.  Parker  v.  State  [Tex.  Cr. 
App.]   80  S.  W.  1008. 

Q.aestlon8  held  Improper:  Witness  in  spe- 
cial assessment  case  who  has  not  testified 
at  all  as  to  benefits  should  not  be  asked 
whether  he  had  ever  known  of  a  case  where 
property  was  worth  more  after  a  street  was 


paved.  Jones  v.  Chicago,  206  111.  374,  69 
N.  B.  64.  Where  a  medical  witness  has  been 
thoroughly  cross-examined  as  to  his  manner 
of  conducting  the  examination  in  question, 
it  Is  not  error  to  refuse  questions  as  to  his 
usual  method  or  manner  of  conducting  such 
examinations.  Pittsburg,  etc.,  R.  Co.  v.  Ban- 
fill,  206  111.  553,  69  N.  E.  499.  Testimony  as 
to  one  quarrel  does  not  authorize  cross-ex- 
amination as  to  another  distinct  one.  State 
V.  Evans,  122  Iowa,  174,  97  N.  W.  1008. 
Where  prosecutrix  In  rape  was  not  asked  on 
direct  whether  d.efendant  had  made  her 
presents,  she  could  not  be  interrogated  as 
to  presents  on  cross.  People  v.  Bdwards 
[Cal.]  73  P.  416.  A  defendant  who  on  direct 
has  denied  having  any  conversation  with  an 
alleged  accomplice  cannot  be  asked  on  cross 
whether  he  did  not  say  "there  is  no  use 
both  of  us  going  up  for  this  thing."  Peo- 
ple r.  Morton,  139  Cal.  719,  7.3  P.  609.  A 
witness  to  the  condition  of  a  sidewalk  can- 
not be  cross-examined  as  to  plaintiff's  in- 
juries. Bailey  v.  Seattle  R.  R.  Co.,  32  Wash. 
640,  73  P.  679.  Where,  in  the  testimony  of 
a  witness  for  defendant  in  a  personal  injury 
case,  there  is  no  intimation  that  plaintiff 
was  not  in  defendant's  employ,  cross-exam- 
ination as  to  defendant's  carrying  employer's 
liability  insurance  is  Improper.  Roche  v. 
Llewellyn  Iron  Works  Co.,  140  Cal.  563,  74 
P.  147.  Attorney  testifying  for  his  client 
as  to  the  presentation  of  the  claim  against 
decedent's  estate  cannot  be  cross  questioned 
as  to  conversations  with  decedent.  Goltra 
V.  Penland  [Dr.]  77  P.  129.  Plaintiff  suing 
for  commissions  as  broker  cannot  be  asked 
if  he  was  ever  requested  to  sell  any  other 
property  for  defendant.  Bertelson  v.  Hoff- 
man [Wash.]   77  P.  801. 

62.  Black  V.  First  Nat.  Bank,  96  Md.  399, 
54  A.  88.  Party  held  not  bound  by  witness' 
statements  on  cross-examination.  Fourth 
Nat.  Bank  v.  Albaugh,  188  U.  S.  734,  47  Law. 
Bd.  673.  State  cannot  extend  cross-exami- 
nation of  witness  for  defense  beyond  the 
limits  of  the  direct.  State  v.  Gosey,  111  La. 
616,   35   So.   786. 

53.  Though  it  Involves  a  transaction  with 
a  party  since  deceased.  Lange  v.  Klatt 
[Mich.]  »7  N.  W.  708.  Witness  in  liquor 
case  testifying  on  cross-examination  that  he 
bought  liquor  for  medicinal  purposes  may 
be  asked  on  redirect  what  his  ailments  were. 
People  v.  Robinson  [Mich.]  98  N.  W.  12.  See 
post,   §   3,   Redirect  examination. 

54.  Black  V.  First  Nat.  Bank,  96  Md.  399, 
54  A.  88. 

55.  Bank  cashier  interrogated  as  to  dis- 
counting two  notes  may  be  shown  one  of 
them  on  cross-examination  and  the  note  in- 
troduced. Black  V.  First  Nat.  Bank,  96  Md. 
399,  54  A.  88.  An  assignee  having  been  used 
as  a  witness  to  prove  the  delivery  of  an 
assignment  in  trust  may  be  cross-examined 
as   to   the   purposes   for  which  it  was  made. 
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it  calls  for  facts  not  testified  to  in  chief  but  relative  to  the  same  subject-matter 
and  bearing  upon  the  main  fact  toward  which  the  examination  in  chief  was 
directed,  such  facts  as  give  to  the  direct  testimony  the  efEect  of  false  testimony. ''^ 

Where  a  portion  of  a  conversation  or  transaction  is  brought  out  on  direct, 
the  cross-examiner  is  entitled  to  the  remainder  of  it,°I  and  all  the  circumstances 
surrounding  it,  though  the  witness  is  the  defendant  in  a  criminal  prosecution,'^* 
and  the  cross  question  tends  to  disclose  another  offense.^"  A  party  who.  avails 
himself  of  incompetent  evidence  cannot  complain  if  his  adversary  is  permitted  to 
go  into  the  same  subject-matter  on  cross-examination,""  and  a  cross-examiner 
who  calls  out  immaterial  matter  not  referred  to  in  the  examination  in  chief  can- 
not complain  of  the  court's  failure  to  strike  it  out  suo  motu."^ 

Limitation  to  issues."'^ — Except  for  certain  pnrposes  and  in  certain  circum- 
stances, chiefly,  in  testing  recollection  and  attacking  credibility,  cross  questions 
as  to  immaterial  matters  are  not  allowed;"^  and  when  a  witD,ess  is  cross-examined 
on  a  matter  collateral  to  the  issue,  he  cannot,  as  to  his  answer,  be  subsequently 
contradicted  by  the  party  putting  the  question."*    The  test  whether  a  fact  in- 


and  his  testimony  does  not  become  that  of 
the  cross-examiner  so  as  to  preclude  show- 
ing admissions  out  of  court  contradictory  to 
his  statements  on  the  stand.  Fourth  Nat. 
Bank  v.  Albaugh,  188  U.  S.  734,  47  Law.  Ed. 
673.  A  witness  may  be  cross-examined  as 
to  his  direct,  testimony  in  all  its  bearings, 
and  as  to  whatever  goes  to  explain  or  mod- 
ify or  discredit  what  he  has  stated  in  his 
direct  examination.  Chicago  City  R.  Co.  V. 
Creech,  207  111.  400,  69  N.  B.   919. 

56.  Hogen  v.  Klabo  [N.  D.]  100  N.  W.  847. 

57.  Though  it  constitutes  an  affirmative 
defense.  Resurrection  Gold  Min.  Co.  v.  For- 
tune Gold  Min.  Co.  [C.  C.  A.]  129  F.  668. 
Price  of  article  sued  for.  Smith  v.  Castle, 
81  App.  Div.  638,  81  N.  T.  S.  18.  Witness 
testifying  to  efforts  to  get  plaintiff  and 
wife  together  again  cannot  be  asked  by 
defendant  in  alienation  case  what  the  wife 
said  at  such  interview  about  plaintiff  hav- 
ing accused  her  of  undue  intimacy  with 
others  than  defendant.  Christensen  v. 
Thompson,  123  Iowa,  717,  99  N.  W:  591.  A 
witness  for  divorce,  defendant  stating  that 
a  witness  for  plaintiff  had  told  him  he  knew 
nothing  against  the  character  of  defendant, 
may  be  asked  if  in  the  same  conversation 
he  did  not  say  that  if  A  did  not  have  im- 
proper relations  with  her  he  missed  a  good 
chance.  Hopkins  v.  Hopkins,  132  N.  C.  25, 
43  S.  E.  506.  Witness  used  to  show  that 
plaintiff  had  knowl'edge  of  his  deputy's  de- 
fault may  be  asked  whether  he  suggested 
to  plaintiff  that  the  deputy  was  embezzling. 
American  Bonding  &  Trust  Go.  v.  Milstead 
[Va.]   47  S.  E.   853. 

58.  May  be  examined  as  to  the  events 
leading  up  to  the  fatal  quarrel  which  he 
has  described.  People  v.  Teshara,  141  Cal. 
633,   75   P.    338. 

59.  Saloon  keeper  on  trial  for  murder; 
question    tending    to    disclose    violation    of 

'liquor  law.  People  v.  Farrell  [Mich.]  100 
N.  W.  264.  Where  defendant  on  trial  for 
homicide  swears  that  deceased  did  not  tell 
him  he  was  an  officer,  it  is  proper  on  cross 
to  ask  him  about  a  prior  attempt  of  de- 
ceased to  arrest  him  and  his  escape.  People 
v.  Morales  [Cal.]  77  P.  470. 

60.  Cronk  v.  Wabash  R.  Co.,  123  Iowa, 
349,    98    N.   W.   884. 


61.  State  V.  Mortensen,  26  Utah,  312,  73 
P.   562,    633. 

62.  See    1    Curr.    L.    1169. 

63.  Witness  in  suit  on  bond  of  officer 
asked  whether  officer  was  intoxicated  on 
certain  days.  American  Bonding  &  Trust 
Co.  V.  Milstead  [Va.]  47  S.  E.  853.  Witness 
who  has  testified  that  defendant  appeared 
excited  cannot  be  asked  if  he  appeared  more 
excited  than  other  men  with  families  sud- 
denly losing  a  Job.  Sylvester  v.  State  [Fla.] 
35  So.  142.  Murder  case.  Defense  that  kill- 
ing was  not  perpetrated  by  .defendant. 
State's  witnesses  cannot  be  asked  if  -  de- 
ceased was  not  a  fugitive  from  justice. 
State  V.  Gosey,  111  La.  616,  35  So.  786. 
Where,  in  the  examination  in  chief,  evidence 
of  a  conversation  is  properly  excluded,  it 
is  error  to  allow  questions  on  cross  calling 
for  portions  of  that  conversation.  Thomp- 
son v.  State  [Miss.]  36  So.  389.  A  street  car 
motorman  testifying  for  his  employer  should 
not  be  cross-examined  as  to  other  accidents 
to  the  oar  under  his  control  on  another  line. 
Munroe  V.  Hartford  St.  R.  Co.,  76  Conn.  201, 
56  A.  498.  A  witness  who  has  testified  to 
seeing  a  part  of  an  affray  and  its  circum- 
stances cannot  be  asked  on  cross  If  he  did 
not  say  it  was  as  cold  blooded  a  murder  as 
he  ever  saw.  State  v.  Crea  [Idaho]  76  P. 
1013.  Prosecutor  cannot  ask  defendant's 
son  whether  he  had  not  stated  that  he  sus- 
pected his  father  of  other  similar  offenses, 
and  that  he  could  not  go  against  his  father 
even  if  he  was  guilty.  State  v.  Irwin 
[Idaho]  71  P.  608.  A  witness  testifying  that 
sacks  for  goods  sold  were  w^aived  by  the 
buyer  may  nbt  be  cross-examined  as  to 
their  value.  Peterson  Bros.  v.  Mineral  King 
Fruit    Co.,    140    Cal.    624,    74    P.    162. 

64.  Ferguson  v.  State  [Neb.]  100  N.  W. 
800;  Bailey  v.  Seattle  &  R.  R.  Co.,  32  Wash. 
640,  73  P.  679;  Fields  v.  State  [Fla.]  35  So. 
185.  The  right  to  contradict  or  Impeach 
turns  upon  the  materiality  of  the  statement 
(Vroman  v.  Kryn,  86  N.  T.  S.  94;  Horn  v. 
State  [Wyo.]  73  P.  705) ;  or  the  propriety  of 
the  cross-examination  (Ferine  v.  Interurban 
St.  R.  Co.,  43  Misc.  70,  86  N.  T.  S.  479). 
Where  a  witness  denies  refusing  to  disclose 
to  a  party's  agent  his  knowledge  of  the  case 
without  payment  and  states  that  the  agent 
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quired  of  is  collateral  is,  would  the  cross-examiner  be  entitled  to  prove  it  as  a 
part  of  his  own  case."'  A  party  may  be  asked  as  to  his  o^vn  motives  and  inten- 
tion, when  these  are  material.""  A  party  who  has  not  opened  his  own  case  will 
not  be  permitted  to  introduce  it  to  the  jury  by  cross-examination  of  the  witnesses 
of  his  adversary."' 

Examination  going  to  credibility  of  wiiness.^^ — A  large  discretion  is  neces- 
sarily left  to  the  trial  judge  in  determining  the  range  proper  to  be  allowed  counsel 
in  cross-examining  witnesses  to  test  their  credibility  and  accuracy,""  and  much 
latitude  is  allowed  in  the  examination  of  parties  testifying  in  their  own  behalf,'" 
persons  accused  of  crime,'^  accomplices,'^  and  prosecuting  witnesses."     The  wit- 


offered  him  a  certain  sum,  the  party  cannot 
contradict  the  statement,  the  witness  not 
being  the  agent  of  the  opposite  party  and 
the  matter  not  having  been  touched  upon  on 
direct.  Goldberg  v.  Metropolitan  St.  K.  Co., 
84  N.  T.  S.  211.  Prosecutor  is  concluded  by 
statement  on  cross-examination  of  wife  of 
defendant  on  trial  for  incestuous  rape  as  to 
relations  of  defendant  with  his  other  daugh- 
ters. State  V.  Carpenter,  32  Wash.  254,  73 
P.   357. 

«5..  Ferguson  v.  State  [Neb.]  100  N.  W. 
800;  Bailey  v.  Seattle  &  R.  R.  Co.,  32  Wash. 
640,  73  P.  679.  Where  the  action  is  for  an 
explosion  of  gas,  defendant's  witness  may  be 
aslced  if  he  "was  employed  by  defendant  as  a 
gas  fitter.  United  OH  Co.  v.  Miller  [Colo. 
App.]  73  P.  627.  Where  defendant's  factory 
.superintendent  testifies  that  he  called  a  cer- 
tain physician  to  attend  plaintiff  after  tele- 
phoning C,  he  may  be  required  to  state 
that  C.  was  the  agent  of  an  insurance  com- 
pany from  which  defendant  had  an  employe's 
accident  policy.  Wabash  Screen  Door  Co. 
V.  Black  [C.  C.  A.]  126  F.  721. 

66.  Litton  v.  Com.,  101  Va.  833,  44  S.  B. 
923.  Cross-examination  of  defendant  In  a 
murder  case  as  to  his  motive  in  striking 
deceased  is  proper.  Eatman  v.  State,  139 
.Via.   67,  36  So.  16. 

67.  The  rule  applies  to  such  matters  as 
the  cross-examiner  has  pleaded  affirmatively 
in  defense,  and  not  to  matters  by  which  he 
aims  merely  to  disprove  the  case  his  ad- 
versary has  made.  Hogen  v.  Klabo  [N.  D.] 
100  N.  W.  847.  Such  questions  are  properly 
excluded,  though  tending  in  some  degree  to 
test  his  recollection  or  be  of  use  in  some 
other  way  to  defendant.  Roche  v.  Baldwin, 
143  Cal.  186,  76  P.  956.  Plaintiff's  witnesses 
cannot  be  cross-examined  to  establish  an 
aflirmative  defense.  City  of  Port  Townsend 
v.  Lewis,   34  Wash.   413,   75  P.   982. 

68.  See   1  turr.  L.   1170. 

69.  Cross-examination  of  expert  as  to 
value  of  real  estate  held  not  unduly  re- 
stricted. Spohr  V.  Chicago,  206  111.  441,  69 
N.  E.  515;  Dady  v.  Condit,  209  111.  488,  70 
n!  E.  1088.  Question  to  defendant's  sewer 
foreman  whether  a  similar  damage  had  not 
occurred  two  years  before  held  properly  ex- 
cluded. Burnside  V.  Everett  [Mass.]  71  N. 
E.  82.  A  witness  testifying  for  the  prose- 
cution against  his  father  for  incestuous  rape 
need  not  be  compelled  to  state  whether  he 
has  contributed  anything  towards  the  de- 
fense. State  V.  Roller,  30  Wash.  692,  71  P. 
718.  A  wide  latitude  is  allowable  to  test  the 
memory  of  the  witness.  State  v.  Brown,  111 
La.  170,  35  So.  501.  A  witness  who  has  testi- 
fied for  defendant,  a  soldier  accused  of  mur- 


der, and  stated  that  he  taught  school  at 
the  post  and  lent  money  to  the  soldiers  may 
be  asked  on  cross  what  rate  of  interest  he 
charged.  Kipper  v.  State  [Tex.  Cr.  App.] 
77  S.  W.  611.  A  witness  may  be  asked  about 
the  terms  of  a  written  contract  to  test  his 
knowledge  and  recollection,  though  the  terms 
would  not  be  provable  in  that  manner. 
United  States  Fidelity  &  Guaranty  Co.  v. 
Damskibsaktieselskabet  Habil,  138  Ala.  348, 
35  So.  344. 

70.  Plaintiff  may  be  questioned  in  regard 
to  an  amendment  of  his  complaint  inconsist- 
ent with  the  original.  Blake  v.  Malliet,  84 
N.  T.  S.  161.  Plaintiff  may  be  asked  whether 
he  did  not  know  that  if  he  got  off  the  car 
while  in  motion  he  could  not  recover. 
Grabensteln  v.  Metropolitan  St.  R.  Co.,  84 
N.  T.  S.  261;  Kramer  v.  Metropolitan  St.  R. 
Co.,  86  N.  T.  S.  33.  Party  may  be  asked 
what  he  was  doing  in  the  house  of  correc- 
tion and  how  long  he  had  been  there. 
Martin  v.  Moore  [Md.]  67  A.  671.  Where  de- 
fendant, sued  on  a  contract  of  sale,  testifies 
that  he  thought  the  contract  when  he  signed 
it  was  a  consignment  on  commission,  he  may 
be  asked  whether  he  ever  thought  of  the 
subject  consignment  and  the  word  com- 
mission till  after  suit  was  brought.  Standard 
Mfg.  Co.  V.  Slot  [Wis.]  98  N.  W.  923.  Plain- 
tiff sung  as  an  undisclosed  principal  may  be 
asked  if  his  alleged  agent  was  not  entirely 
insolvent  and  worthless  where  the  effect  is 
to  discredit  his  claims.  Hogen  v.  Klabo  [N. 
D.]  100  N.  W.  847.  Plaintiff  suing  for  in- 
juries to  his  wife  may  be  asked  if  he  has 
any  objection  to  having  her  examined  by  X 
rays,  but  on  objection  answer  may  be  de- 
ferred until  he  has  consulted  his  counsel. 
Dallas  Consol.  Elec.  St.  R.  Co.  v.  Ruther- 
ford  [Tex.   Civ.   App.]    78   S.   W.   558. 

71.  A  question  to  a  witness  as  to  his 
prior  conviction  of  crime  need  not  be  spe- 
cific as  to  the  particular  crime  or  conviction. 
State  V.  Pox  [N.  J.  Law]  57  A.  270.  De- 
fendant on  trial  for  burglary  may  be  cross- 
examined  as  to  prior  conviction  for  burglary 
and  indictment  for  burglary  and  theft.  Sco- 
ville  V.  State  [Tex.  Cr.  App.]  77  S.  W.  792. 
Defendant  In  criminal  case  offering  himself 
as  witness  may  be  asked  whether  he  did 
not  swear  falsely  in  justifying  on  a  certain 
bond.  People  v.  Gray  [Mich.]  98  N.  W.  261. 
Defendant  charged  with  rape  may  not  be 
asked  as  to  his  relations  with  other  females 
and  whether  he  has  not  been  sued  therefor. 
People  V.  Dowell  [Mich.]  99  N.  W.  23.  De- 
fendant In  murder  trial  may  be  asked  as  to 
drawing  his  pistol  on  others  as  affecting 
his  credibility  as  to  self  defense.  People  v. 
Farrell    [Mich.]    100    N.   W.    264.     A    criminal 
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ness  may  be  asked  as  to  previous  contradictory  statements/*  and  be  contradicted 
if  lie  denies  them/"  and  inconsistencies  between  present  and  previous  testimony 
may  be  developed."    Bias  or  interest  of  the  witness  may  be  inquired  into/^  as  a 


defendant  taking  the  stand  In  his  own  be- 
half Is  subject  to  the  ordinary  rules  of  cross- 
examination.  Ferguson  v.  State  [Neb.]  100 
N.  W.  800.  Defendant  accused  of  crime 
testifying  that  he  has  never  been  arrested 
before  except  for  disturbing  the  peace  years 
ago  may  be  asked  how  many  times  he  has 
been  arrested  and  on  what  charges.  People 
V.  Buckley  [Cal.]  77  P.  169.  Defendant  may 
be  asked  whether  he  was  intending  to  shoot 
J.  whether  he  saw  his  pistol  or  not.  Litton 
V.  Com.,  101  Va.  833,  44  S.  E.  923.  Defendant 
may  be  examined  as  to  matters  within  his 
own  breast,  his  Intentions,  etc.  Wilson  v. 
State  [Pla.]  36  So.  580.  ■  It  is  competent  to 
ask  the  defendant  'on  cross-examination 
whether  he  had  married  the  prosecuting 
witness  on  the  day  before  the  trial  to  raise 
the  Inference  that  he  did  it  to  suppress  her 
testimony  against  him.  Moore  v.  State  [Tex. 
Cr.  App.]  75  S.  W.  497.  Defendant  may  be 
asked  if  he  did  not  know  it  was  wrong  to 
shoot  at  the  time  and  place,  though  It  calls 
for  a  conclusion.  Montgomery  v.  State  [Tex. 
Cr.  App.]  77  S.  W.  788.  Defendant  on  trial 
for  murder  who  has  shown  association  with 
a  certain  witness  may  be  asked  if  he  had 
not  heard  that  witness  had  been  convicted 
of  train  robbing  and  murder  and  sent  up 
for  life  and  pardoned.     Long  v.  State  [Ark.] 

81  S.  W.  387.  Defendant  in  prosecution  for 
violation  of  local  option  law  cannot  be  made 
to  answer  that  he  is  under  Indctment  for 
several  other  violations.  Hays  v.  State 
[Tex.  Cr.  App.]  82  S.  W.  511.  Defendant  in 
homicide  may  be  asked  whether  he  did  not 
live  with  a  certain  woman,  no  attempt  being 
made  to  elicit  any  Impropriety  in  his  rela- 
tions with  her.  Havens  v.  Com.  [Ky.]  82 
S.  W.  369. 

72.  May  be  asked  what  promises  had  been 
made.  People  v.  Moore,  96  App.  Dlv.  56,  89 
N.  T.   S.   83. 

73.  "Where  a  prosecutrix  for  rape  has  dis- 
closed on  cross-examination  matters  that 
were  not  brought  out  on  direct,  It  is  not 
error  to  overrule  a  question  whether  she 
had  disclosed  such  matters  on  her  examina- 
tion in  chief.  State  v.  Carpenter  [Iowa]  98 
N.  "W.  775.  After  witness  for  prosecution 
admits  misleading  counsel  for  defense  in 
prior  conversation,  he  cannot  be  asked 
whether  he  is  not  perfectly  willing  to  swear 
to  a  lie  now  and  whether  he  feels  at  liberty 
to  falsify  whenever  his  interests  are  at 
stake.  State  v.  Roller,  30  Wash.  692,  71  P. 
718.  Prosecuting  witness  may  be  asked  if 
he  had  not  offered  to  withdraw  his  affidavit 
because  made  through  error.  State  v.  Dal- 
court,  112  La.  420,  36  So.  479.  Questions 
which  answered  In  the  affirmative  would  dis- 
credit prosecutrix,  and  answered  in  the 
negative  could  be  contradicted  for  impeach- 
ment should  not  be  overruled.  De  Tampert 
V    State.  139  Ala.  53,  36  So.  772. 

74.  Brown  V.  State  [Pla.]  35  So.  82;  Par- 
rish  V.  State,  139  Ala.  16,  36  So.  1012.  Im- 
peaching questions  must  be  definite  as  to 
time   and  place.     Stancllff  v.  U.   S.    [Ind.   T.] 

82  S.  W.  882.  Such  statements  held  not  new 
matter  within  the  rule  prohibiting  contra- 
diction.    Ferine  v.  Interurban  St.  R.  Co.,  43 


Misc.  70,  86  N.  T.  S.  479.  Defendant  in  rape 
denying  having  seen  prosecutrix  that  even- 
ing may  be  asked  if  he  had  not  stated  that 
he  did  see  her.  People  v.  Scalamiero,  143 
Cal.  343,  76  P.  1098.  Prosecutrix  in  statu- 
tory rape  testifying  as  to  her  age  may  be 
asked  as  to  statements  to  others  of  greater 
age.  People  v.  Howard,  143  Cal.  316,  76 
P.  1116.  A  witness  for  defendant  In  a  mur- 
der case  who  has  testified  to  seeing  a  part  of 
the  affray  cannot  be  asked  if  he  did  not 
afterwards  state  that  it  was  a  cold  blooded 
murder.  State  v.  Crea  [Idaho]  76  P.  1013. 
Written  statements  held  admissible  to  con- 
tradict. Illinois  Cent.  R.  Co.  v.  Wade,  206 
111.  523,  69  N.  E.  565.  Witness'  for  minor 
contestant  of  will  may  be  confronted  by 
prior  contest  filed  by  witness  as  next  friend. 
In  re  Townsend's  Estate,  122  Iowa,  246,  97 
N.  W.  1108.  The  statute' of  Michigan  (Comp. 
Laws,  §  3846),  providing  that  no  tax  state- 
ment made  by  a  taxpayer  shall  be  used  for 
any  other  purpose,  is  violated  by  Its  use  to 
show  to  a  witness  on  cross-examination  to 
affect  the  credibility  of  his  testimony  as  to 
the  value  of  property.  Williams  v.  Brown 
[Mich.]  100  N.  W.  786.  Conductor  testifying 
to  facts  showing  that  a  brakeman  was  neg- 
ligent may  be  asked  if  he  did  not  state  that 
"deceased  lost  his  life  doing  his  duty." 
Northern  Alabama  R.  Co.  v.  Mansell  [Ala.] 
36  So.  459.  Where  plaintiff  and  defendant 
differ  as  to  the  terms  of  a  contract  between 
them,  defendant's  statement  in  regard  to  It 
to  a  third  person  is  material  and  may  be 
drawn  from  defendant  on  cross-examination, 
though  mendacious  in  part  and  tending  to 
discredit  him  before  the  jury.  Wilmoth  v. 
Hamilton   [C.  C.  A.]   127  F.  48. 

75.  Brunnemer  v.  Cook  &  B.  Co.,  89  App. 
Div.  406,  85  N.  T.  S.  954;  Black  v.  Rocky 
Mountain  Bell  Tel.  Co.,  26  Utah,  451,  73  P. 
514. 

76.  Where  it  is  claimed  that  a  witness  has 
changed  his  testimony  since  testifying  be- 
fore the  examining  magistrate,  it  is  no  abuse 
of  discretion  to  refuse  to  permit  him  to  be 
asked  on  cross-examination  if  he  does  not 
know  that  the  matter  alleged  to  be  new 
was  important  to  defendant.  State  v.  Car- 
penter  [Iowa]    98  N.  W.   775. 

77.  '  Amount  of  witness'  claim  against  de- 
fendant. Taylor  &  Co.  v.  Metropolitan  St. 
R.  Co.,  84  N.  T.  S.  282.  No  .predicate  is 
necessary  as  in  impeachment.  Alford  v. 
State  [Fla.]  36  So.  436.  It  may  be  shown 
that  witness,  a  physician  attending  plain- 
tiff at  defendant's  request,  was  recommended 
and  paid  by  an  insurance  company  insuring 
defendant  against  accidents  to  Its  employes. 
Wabash  Screen  Door  Co.  v.  Black  [C.  C.  A.] 
126  P.  721.  Medical  witness  may  be  asked 
who  sent  him  to  examine  plaintiff  and  who 
paid  him.  Chicago  City  R.  Co.  v.  Carroll,  206 
111.  318,  68  N.  B.  1087.  Witness  for  claimant 
against  estate  changing  position  after  being 
paid  for  his  own  claim  by  claimant.  In  re 
Steenwerth,  97  App.  Div.  116,  89  N.  T.  S. 
654.  Witness  for  defendant  In  murder  case 
may  be  asked  If  he  had  not  stated  his  in- 
tention of  "fixing  the  thing  up"  for  defend- 
ant.    State   V.    Crea   [Idaho]    76   P.    1013.     It 
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matter  of  right  in  a  criminal  case,  and  the  witness  contradicted  as  to  such  mat- 
ters,'* and  it  is  permissible  to  inquire  whether  and  to  what  extent  a  witness  has 
conversed  with  counsel  or  others  in  regard  to  the  case."  Eeligious  belief  cannot 
be  inquired  into,*"  and  questions  relative  to  the  general  character  of  the  witness'^ 
and  immaterial  questions  having  no  purpose  except  to  degrade  and  discredit  the 
witness  are  not  allowable.*'  Any  question,  however,  tending  to  throw  light  on 
his  character  for  truth  and  veracity  is  permissibje,  such  as  complicity  or  con- 
viction of  an  infamous  crime,'*  and  a  witness  may  be  asked  whether  he  has  ever 
been  in  an  insane  asylum.** 

As  to  probability  of  testimony.^^ — A  large  latitude  is  allowed  the  cross-ex- 
aminer in  testing  the  probability  of  the  direct  testimony,*"  and  a  witness  may  be 


is  not  error  to  overrule  a  question  whether 
witness  has  not  done  all  she  could  to  se- 
cure defendant's  conviction.  People  v.  Rice 
[Mich.]  99  N.  W.  860.  A  witness  testifying 
to  the  insanity  of  defendant  accused  of 
crime  may  tus  asked  questions  tending  to 
show  that  he  was  a  member  of  the  con- 
spiracy resulting  in  the  crime.  State  v. 
Howard  [Mont.]  77  P.  50.  A  state's  witness 
cannot  be  asked  what  it  cost  him  to  come 
to  the  place  of  trial  and  who  paid  his  ex- 
penses. Parrish  v.  State,  139  Ala.  16,  36  So. 
1012.  Further  cross-examination  of  witness 
called  In  rebuttal  as  to  matters  fully  covered 
by  previous  cross-examination  when  wit- 
ness was  called  in  chief  is  properly  denied. 
State  v.  Pyscher,  179  Mo.  140,  77  S.  W.  836. 
Details  of  circumstances  going  to  show 
witness'  friendship  for  party  held  preju- 
dicial. Hooks  V.  Pafford  [Tex.  Civ.  App.]  78 
S.  W.  991.  Cross-examination  of  defendant's 
witness  to  show  that  he  attempted  to  have 
the  prosecution  dropped  and  did  not  arrest 
defendant,  though  an  officer,  is  proper.  Pace 
v.  State  [Tex.  Cr.  App.]  79  S.  W.  631. 
T8.     Fields   v.   State    [Fla.]    35   So.   185. 

79.  Streeter  v.  Marshalltown,  123  Iowa, 
449,  99  N.  W.  114.  The  witness  may  be  ask- 
ed whether  he  has  talked  with  other  wit- 
nesses. Alford  V.  State  [Fla.]  36  So.  436. 
A  witness  may  be  asked  If  he  has  had  any 
conversation  in  regard  to  the  case  with 
another  in  order  to  determine  whether  he 
is  testifying  from  his  own  recollection  or 
from  tke  promptings  of  another.  Ontario- 
Colo.  Gold  Min.  Co.  v.  MacKenzie  [Colo. 
App.]    74  P.   791. 

80.  Louisville  &  N.  R.  Co.  v.  Mayes  [Ky.] 
80  S.   "W.  1096. 

81.  Witness  In  murder  case  cannot  be 
asked  whether  she  kept  a  disorderly  house, 
sold  liquor  in  violation  of  law,  and  allowed 
gambling  there,  or  questions  reviewing  her 
career.  Commonwealth  v.  Williams  [Pa.]  58 
A.  922.  The  character  of  a  witness  for 
chastity  is  not  examinable  on  cross-exam- 
ination for  the  purpose  of  discrediting  her. 
Kennington  v.  Catoe  [S.  C]  47  S.  E.  719. 
It  may  be  shown  by  a  female  witness  that 
she  keeps  a  dance  hall.  Flores  v.  State 
[Tex.  Cr.  App.]  79  S.  W.  808.  A  question  to 
a  witness  whether  she  has  been  arrested  and 
tried  for  whipping  a  certain  person  is  prop- 
erly overruled  as  having  no  tendency  to  af- 
fect her  character  for  truth  and  veracity. 
O'Connor  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
80   S.   W.    304. 

8S.  Intention  of  witness  and  defendant  of 
committing  a  crime  other  than  that  under 
Investigation.     State    v.    Rogers    [Mont.]    77 
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P.  293.  Asking  female  Witness  whether  her 
daughter  keeps  a  house  of  ill  fame.  Burks 
v.  State  [Ark.]    82  S.  W.  490. 

83.  A  witness  for  defendant  accused  of 
murder  may  be  asked  on  cross  if  he  has  not 
been  convicted  of  complicity  In  the  same 
crime  In  another  county  and  the  prosecution 
dismissed  in  a  third.  Kipper  v.  State  [Tex. 
Cr.  App.]  77  S.  W.  611.  A  witness  may 
not  be  asked  if  he  had  not  been  accused  of 
burning  a  barn  on  cross  examination  by 
plaintiff  In  an  action  on  a  fire  insurance 
policy,  one  defense  being  that  plaintiff  burn- 
ed the  property.  Germlnder  v.  Machinery 
Mut.  Ins.  Ass'n,  120  Iowa,  614,  94  N.  W.  1108. 
A  witness  for  defendant  in  a  criminal 
prosecution  who  testifies  on  direct  that  he 
has  been  in  the  penitentiary  and  is  now  in 
Jail  may  be  asked  cross  questions  that  tend 
to  elicit  what  he  is  now  confined  for.  State 
v.  Howard  [Mont.]  77  P.  60.  An  Infamous 
offense  only  can  be  inquired  about  to  dis- 
credit a  witness.  Fine  in  police  court  cannot 
be  asked  about.  O'Connor  v.  St.  Louis 
Transit  Co.   [Mo.  App.]  80  S.  W.  304. 

84.  Hendricks  v.  Mechanics'  Bank,  88  N. 
T.  S.   176. 

85.  See  1  Curr.  L.   1172. 

86.  A  property  owner  stating  how  much 
his  property  has  been  depreciated  may  be 
asked  if  he  will  take  the  sum  named.  East- 
ern Tex.  R.  Co.  V.  Scurlock  [Tex.]  78  S.  W. 
490.  It  Is  discretionary  with  the  court  to 
require  a  government  witness  In  a  liquor 
case  to  state  from  where  his  observations 
were  made.  Commonwealth  v.  Foster,  182 
Mass.  276,  65  N.  B.  391.  An  agent  of  a  rail- 
road company  vho  testifies  in  support  of  a 
statement  written  by  him  and  signed  by 
plaintiff  that  plaintiff  did  not  stop  and 
listen  may  be  asked  If  he  knew  at  the  time 
he  w^rote  that  It  was  necessary  to  stop  and 
look  and  listen.  Kansas  City,  etc.,  R.  Co. 
v.  Weeks,  135  Ala.  614,  34  So.  16.  Defendant 
who  seeks  to  justify  carrying  pistol  by  law- 
less state  of  society  and  that  his  brother 
was  shot  there  may  be  cross-examined  as 
to  the  particular  character  of  the  lawless- 
ness and  that  his  brother  was  shot  at  night 
under  different  circumstances  from  those 
under  which  defendant  shot  deceased.  Mont- 
gomery V.  State  [Tex.  Cr.  App.]  77  S.  W. 
788.  Where  defendant  in  a  murder  case  has 
testified  that  at  the  moment  of  killing,  an 
eye  witness  shouted  a  warning  to  him,  he 
may  be  asked  on  cross  If  he  instructed  his 
attorney  at  the  examination  to  ask  the  wit- 
ness about  the  warning.  Long  v.  State 
[Ark.]  81  S.  W.  387.  Where  witness  has 
testified  that  he  picked  up  a  valve  stem  and 
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asked  as  to  knowledge  and  conduct  inconsistent  with  Ms  testimony.''  Experts/^ 
persons  testifying  to  opinions  and  conclusions  generally,*'  and  witnesses  testify- 
ing as  to  value,  may  be  asked  any  question  which  tends  to  throw  light  on  their 
knowledge  of  the  matters  testified  to.°°  Where  defendant's  agent  interviewed 
plaintiff  and  made  shorthand  notes  from  which  he  drew  up  a  written  statement 
that  plaintifE  signed,  it  is  proper  on  cross-examination  of  the  agent  to  require 
him  to  produce  the  original  shorthand  notes  that  they  may  be  compared  with 
the  statement  prepared  from  them.'^ 

Examination  as  to  documents.^' — Character  witnesses^^  can  be  asked  on  cross- 
examination  what  their  relations  are  with  the  person  under  investigation,"*  and 
whether  they  know  of  his  being  arrested  for  disturbance  of  the  peace.'^  They  may 
be  asked  to  test  their  credibility,  whether  they  have  heard  of  his  committing  speei^c 
acts  of  bad  conduct  pertinent  to  his  general  reputation,  but  not  as  to  their  knowledge 
of  such  acts.'" 

§  3.  Redirect  examination.^'' — Witness  may  explain  on  redirect  what  he 
said  on  cross-examiaation,"*  especially  where  there  is  a  seemiag  contradiction  be- 


put  it  back  In  the  valve  after  the  accident, 
he  may  be  asked  on  cross-examination 
whether  the  stem  was  in  place  "when  the 
machine  was  next  started.  Carr  v.  American 
Ixicomotive  Co.  [R.  I.]  58  A.  678.  Where  a 
witness  has  described  a  particular  valve  al- 
leged to  be  defective,  and  claims  he  can 
identify  it,  the  cross-examiner  should  be 
permitted  to  show  him  the  valve  with  others 
for  identification.  Id.  A  nonexpert  who  has 
testified  to  the  genuineness  of  a  party's 
signature  from  familiarity  with  his  hand- 
writing should  not  be  compelled  to  select 
from  many  signatures  on  other  papers  the 
genuine  from  the  spurious.  Wilmington 
Sav.  Bank  v.  Waste  [Vt.]  57  A.  241.  A  wit- 
ness who  has  testified  that  he  bought  and 
drank  beer  In  defendant's  place  cannot  be 
required  to  drink  from  an  unidentified  bot- 
tle and  say  whether  it  contains  beer.  State 
v.  Snyder,  67  Kan.  801,  74  P.  231.  A  witness 
who  has  testified  that  defendant  told  him 
he  intended  to  kill  deceased  cannot  be  asked 
why  if  he  was  so  good  a  friend  to  deceased 
he  did  not  tell  him,  since  It  assumes  the 
fact  of  friendship  and  that  he  did  not  tell. 
Stewart  v.   State,   137  Ala.    33,    34   So,   818. 

87.  Officers  of  union  testifying  to  its 
peaceful  attitude  may  be  questioned  as  to 
its  purpose  regarding  non  .union  workmen, 
payment  of  counsel  defending  members  ar- 
rested for  assault,  etc.  State  v.  Stockford 
[Conn.]  58  A.  769.  Witness  testifying  to 
value  may  be  cross-examined  as  to  offers  he 
made  on  behalf  of  another.  Peterson  Bros. 
v.  Mineral  King  Fruit  Co.,  140  Cal.  624,  74.  P. 
162.  A  witness  testifying  to  the  good  repu- 
tation for  peace  and  quietness  of  defendant 
accused  of  murder  may  be  asked  if  he  knows 
of  defendant  being  arrested  for  disturbing 
the  peace.  People  v.  Moran  [Cal.]  77  P.  777. 
A  witness  who  has  testified  to  defendant's 
insanity,  there  being  also  evidence  of  In- 
toxication, may  be  asked  on  cross  whether 
he  ever  noticed  any  difference  in  defendant's 
actions  when  sober  and  when  drinking. 
Porter  v.  State  [Ala.]  37  So.  81.  A  state's 
witness  whose  testimony  is  favorable  to  ac- 
cused and  who  has  not  been  shown  to  have 
made  previous  conflicting  statements  cannot 
be  asked  on  cross  If  officers  have  not  told 
her  that  if  she  testified  to  certain  facts  fa- 


vorable to  accused  she  would  be  arrested. 
Ex  parte  McCoy  [Tex.  Cr.  App.]  82  S.  W. 
1044. 

88.  Carr  v.  American  Locomotive  Co.  [R. 
I.]  58  A.  678;  Parrish  v.  State,  139  Ala.  16,  36 
So.  1012.  The  cross-examiner  is  entitled  to 
denaand  a  free  disclosure,  minutely  and  in 
detail  of  all  the  facts  and  circumstances 
upon  which  the  expert's  opinion  has  been 
grounded.  Value  of  real  estate.  Spohr  v. 
Chicago,  206  111.  441,  69  N.  B.  515.  Where 
a  medical  witness  states  on  direct  that  his 
experience  and  reading  confirm  a  certain 
statement,  a  cross  question  as  to  whether 
the  authorities  did  not  state  the  opposite 
is  not  objectionable  as  calling  for  the  con- 
tents of  medical  books.  Cronk  v.  Wabash 
R.  Co.,  123  Iowa,  349,  98  N.  W.  884.  A  medi- 
cal witness  who  has  testified  to  his  con- 
clusion as  to  plaintiff's  disease  may  not  be 
asked  if  other  surgeons  might  not  reach  a 
different  conclusion.  Root  v.  Boston  El.  R. 
Co.,  183  Mass.  418,  67  N.  B.  365.  After  a 
medical  witness  for  defendant  in  a  personal 
injury  case  has  been  required  to  state  how 
far  he  required  a  patient  to  disclose  the 
history  and  symptoms  of  a  disease,  a  ques- 
tion as  to  whether  he  then  disclosed  such 
knowledge  to  others  Is  within  the  limits 
of  reasonable  cross-examination.     Id. 

89.  Where  a  witness  testifies  that  a  car 
was  in  perfect  order,  he  may  be  asked  ques- 
tions calculated  to  test  his  knowledge  of 
cars.  Terre  Haute  Elec.  Co.  v.  Watson  [Ind. 
App.]    70  N.  B.   993. 

90.  Filbert  v.  Dechert,  22  Pa.  Super.  Ct. 
362;  Spohr  v.  Chicago,  206  111.  441,  69  N.  B. 
515;  Dady  v.  Condlt,  200  111.  488,  70  N.  B. 
1088. 

91.  City  &  Suburban  R.  Co.  v.  Svedborg, 
20  App.  D.  C.   543. 

02.     See  1  Curr.  L.  1172. 

93.  See  1  Curr.  L.  1173. 

94.  Reputation  of  deceased  for  peace  and 
quietude.     State  v.   Crea  [Idaho]    76  P.   1013. 

95.  People  v.  Moran  [Cal.]  77  P.  777. 

96.  Cook  V.  State  [Bla.]  35  So.  665;  State 
V.  Brown  [Mo.]  79  S.  W.  1111. 

97.  See  1  Curr.  L.  1173. 

98.  Hayes  v.  Metropolitan  St.  R.  Co.,  84 
N.  T.  S.  271.  Where  defendant  in  a  side- 
walk case  asks  plaintiff  what  he  thought  as 
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tween  the  direct  and  crosSj*'  and  conduct  elicited  on  cross  seemingly  inconsistent 
with  the  direct  testimony  may  be  explained;^  but  refusal  to  permit  him  to  restate 
his  direct  testimony  is  not  error.'  A  prior  statement  out  of  court  conflicting  with 
a  witness's  direct  testimony  and  called  to  his  attention  on  cross  may  be  stated  on 
redirect  to  have  been  falsely  made,^  and  the  witness  may  be  asked  on  redirect  if 
he  did  not  immediately  after  the  transaction  relate  it  as  shown  by  his  direct 
testimony.*  A  matter  only  partly  disclosed  on  cross-examination  may  be  fully 
developed  on  redirect,"  though  it  iuYolves  a  transaction  with  a  party  since  de- 
ceased;® but  the  inquiry  cannot  extend  to  other  similar  matters.''  Where  the 
cross-examiner  interrogates  plaintiff  as  to  his  testimony  on  a  former  trial,  it  is 
not  error  to  allow  him  on  redirect  to  repeat  all  of  such  testimony.* 

§  4.    Recalling   of  witness  for  further   examination^  is  within  the  court's 
discretion,^"  though  it  is  for  the  purpose  of  laying  a  foundation  for  his  impeach- 


he  approached  a  known  dangerous  place,  de- 
fendant cannot  complain  of  a  question  on 
redirect  whether  he  did  not  think  he  could 
pass  In  safety.  Houseman  v.  Belle  Plaine 
[Iowa]  100  N.  W.  343.  Where  defendant  at- 
tempts to  show  a  conspiracy  among  physi- 
cians to  testify  for  plaintiff  in  a  personal  In- 
Jury  case,  it  is  proper  to  allow  one  of  them 
to  state  that  this  was  not  the  first  time  he 
had  been  called  on  by  other  physicians. 
Denison  &  S.  E.  Co.  v.  Powell  [Tex.  Civ. 
App.]    80   S.   W.    1054. 

99.  O'Donnell  v.  Interurban  St.  R.  Co.,  88 
N.    T.    S.    1016. 

1.  People  V.  Glover,  141  Cal.  233,  74  P. 
745.  Where  the  sheriffl  on  cross-examina- 
tion by  defendant  states  that  he  ordered  his 
deputy  to  arrest  defendant,  he  may  state  on 
redirect  that  he  ordered  the  arrest  on  in- 
formation received  from  the  deputy.  Weav- 
er V.  State   [Tex.  Cr.  App.]   81  S.  W.   39. 

2.  Hayes  v.  Metropolitan  St.  R.  Co.,  84 
N.    T.    S.    271. 

3.  People  V.  Glover,  141  Cal.  233,  74  P. 
745. 

4.  Kipper  v.  State  [Tex.  Cr.  App.]  77  S. 
W.  611. 

5.  Injuries  to  other  property  than  that 
in  suit.  Eobinson  v.  New  York  El.  R.  Co., 
175  N.  T.  219,  67  N.  E.  431.  Matter  present- 
ing new  issue.  California  Bleo.  Light  Co. 
V.  California  Safe  Deposit  &  Trust  Co.  [Cal.] 
78  P.  372.  Where  an  afBdavit  made  by  wit- 
ness is  used  on  cross  to  affect  his  credibilty, 
he  may  be  further  questioned  on  redirect 
to  show  consistency  between  it  and  his  tes- 
timony. Strebln  v.  Lavengood  [Ind.]  71  N. 
B.  494.  Witness  for  people  in  liquor  case 
testifying  on  cross  that  he  bought  liquor  for 
medicinal  purposes  may  be  asked  on  redirect 
what  his  ailments  were.  People  v.  Robin- 
son [Mich.]  98  N.  W.  12.  Conversation  by 
claimant  with  executor.  Kinney  v.  McFaul, 
122  Iowa,  452,  98  N.  W.  276.  Witness  may 
state  that  deceased  had  said  she  feared  de- 
fendant, her  husband,  would  kill  her,  where 
witness  has  been  asked  on  cross  if  she  ever 
stated  why  she  left  home.  State  v.  Botha,  27 
Utah,  289,  76  P.  731.  Where  defendant  on 
cross  has  asked  if  witness  saw  deceased 
have  a  pistol,  he  may  be  asked  on  redirect 
if  defendant  did  not  have  a  pistol  during  the 
same  quarrel.  Kroell  v.  State,  139  Ala.  1, 
36  So.  1025.  Witness  asked  If  deceased's 
brother  ran  a  saloon  may  be  asked  on  re- 
direct whether  the  brother  owned  or  clerk- 
ed In  saloon.     Parrish  v.   State,   139  Ala.   16, 


36  So.  1012.  Witness  for  state  may  state 
that  prosecuting  attorney  had  authorized 
him  to  offer  immunity  to  any  accomplice 
who  would  disclose  the  facts.  Kipper  v. 
State  [Tex.  Cr.  App.]  77  S.  W.  611.  Witness 
for  the  state  may  explain  how  he  paid  $5 
towards  the  prosecution.  Id.  Where  de- 
fendant on  trial  for  murder  of  illegitimate 
child  questions  the  mother  about  her  rela- 
tions with  her  she  may  be  asked  on  redirect 
as  to  the  details  of  such  relations.  Lax  v. 
State  [Tex.  Cr.  App.]  79  S.  W.  578.  Where 
evidence  of  the  commission  by  defendant  of 
a  distinct  crime  against  prosecuting  witness 
Is  first  brought  out  on  his  cross-examina- 
tion, the  state  is  entitled  on  redirect  to 
show  the  whole  transaction.  Obtaining 
money  under  false  pretenses.  People  v. 
Noblett,  96  App.  Div.  293,  89  N.  Y.  S.  181. 
Where  the  defense,  on  cross-examination  of 
a  state's  witness,  elicits  new  matter  preju- 
dicial to  the  prosecution,  the  witness  may 
be  fully,  interrogated  thereon  upon  redirect. 
State  V.  Williams,  111  La.  179,  35  So.  505. 
Where  the  prosecuting  witness  on  cross 
has  been  asked  If  he  did  not  cause  de- 
fendant's arrest  because  of  Information  from 
"A"  and  ho  has  answered  affirmatively  In 
part,  he  may  be  asked  on  redirect  "Just  state 
why  you  had  him  arrested."  People  v.  Cole, 
141  Cal.  88,  74  P.  547.  Where  a  witness  on 
direct  has  testified  to  one  conversation  with 
defendant,  allowing  him  to  relate  another 
on  redirect,  is  discretionary.  People  v.  Mo- 
Joine    [Cal.]    77   P.    952. 

6.  Testimony  In  former  suit  brought  out 
on  cross  may  be  explained  by  detailing 
whole  transactipn,  though  involving  trans- 
action Tvith  one  since  deceased.  Lange  v. 
Klatt    [Mich.]    97   N.   W.    708. 

7.  Robinson  v.  New  York  El.  R.  Co.,  175 
N.    Y.    219,    67   N.    E.    431. 

8.  Illinois  Steel  Co.  v.  Wierzbicky.  206 
111.  201,  68  N.  E.  1101;  Aetna  Ins.  Co.  v. 
Eastman  [Tex.  Civ.  App.]  80  S.  W.  255. 
Where  part  of  a  witness'  testimony  at  a 
coroner's  inquest  Is  called  out  on  cross- 
examination,  the  whole  relative  to  that  mat- 
ter may  be  shown  on  redirect.  Sexton  v. 
Onward  Const.  Co.,  93  App.  Div.  143,  87  N. 
Y.  S.  550. 

9.  See  1  Curr.  L.   1173. 

10.  Though  party  has  closed  his  case. 
Chicago  City  R.  Co.  v.  Carroll,  206  111.  318, 
68  N.  E.  1087.  Where  a  child  has  been  called 
by  the  state,  but  not  examined  and  respond- 
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ment,^*  and  the  witness  is  defendant  in  a  criminal  prosecution.^^  Where,  after 
defendant  has  rested,  plaintiff  recalls  him,  he  stands  as  plaintiff's  own  witness.^* 

§  5.  Privilege  of  witness^*  is  not  available  to  the  of&cers  of  a  corporation 
in  a  creditor's  suit  in  Wisconsin.^"  A  witness  who  states  that  he  is  jointly  in- 
dicted and  has  not  been  tried  and  without  prompting  claims  his  privilege  .is  prop- 
erly excused.^*  Where  a  mistress  is  asked  who  is  the  father  of  her  children,  the 
court  should  instruct  her  as  to  her  right  to  decline  to  answer  a  question  that  will 
incriminate  herself.^' 

Waiver  of  privilege?-^ 

EXCHANGE  01"  PROPEKTT.ie 

Title  does  not  pass  until  the  terms  of  the  exchange  are  agreed  upon  and  the 
conditions  fulfilled,^"  but  an  exchange  may  become  irrevocable,  though  some  of 
the  provisions  remain  unsettled,'^  and  though  as  to  whichever  part  is  in  excess  a 
lease  shall  result  of  the  excess.^''  It  may  be  rescinded  if  induced  by  fraud,^'  and 
where  one  party  suffers  a  partial  failure  of  consideration,  he  is  entitled  to  an 
equitable  lien  to  such  amoimt  on  the  land  conveyed  by  him."* 


ent's  counsel  declines  to  examine  her,  It  la 
not  error  to  refuse  to  recall  her  on  de- 
fendant's request  that  she  may  be  cross- 
examined  as  a  witness  for  the  state.  Peo- 
ple V.  Hossler  [Mich.]  97  N.  W.  754.  Where 
plaintiff  suing  for  injury  to  her  ankle  denied 
on  cross-examination  previous  trouble  with 
her  ankles,  and  a  witness  is  subsequently 
produced  who  testifies  that  she  told  of 
being  injured  in  that  manner  when  a  child, 
she  may  be  recalled  to  show  that  the  prior 
injury  was  to  the  other  ankle.  Bailey  v. 
Seattle  &  R.  R.  Co.,  32  "Wash.  640,  73  P.  679. 
Where  a  witness  has  failed  to  answer  a 
question  before  being  directed  to  stand  aside, 
the  court  may  repeat  it  to  him  and  require 
an  answer.  Eekhout  v.  Cole,  135  N.  C.  583, 
47  S.  E.  655. 

11.  Thomas  v.  State  [Pla.]  36  So.  161; 
State  V.  Brown,  111  La,  696,  35  So.  818; 
Vann  v.  State  [Ala.]  37  So.  158. 


12, 
818. 
13. 


State    v.    Blown,    111    La.    696,    35    So. 


Cullinan  v.   Quinn,   88  N.  T.  S.   963. 

14.  See  1  Curr.  L.  1174. 

15.  Rev.  St.  Wis.  1898,  I  3228,  providing 
that  in  creditor's  suits  against  a  corporation, 
the  officers  thereof  may  be  compelled  to 
testify,  creates  a  rule  of  evidence  to  the 
end  that  a  party  guilty  of  fraud  on  creditors 
of  the  Insolvent  corporation  may,  when  call- 
ed to  testify,  be  incapable  of  shielding  him- 
self by  pleading  the  ordinary  privilege  of 
witnesses  as  to  self-incriminating  matters. 
Harrigan   v.   Gilchrist   [Wis.]    99   N.   W.    909. 

16.  Howard  v.  Com.,  25  Ky.  L.  R.  2213,  80 
S.  W.   211. 

17.  Ivy  V.  State   [Miss.]    36  So.   265. 

18.  See  1  Curr.  L.  1175;  also.  2  Curr.  L. 
2195. 

19.  See  1  Curr.  L.  1175;  also.  Sales,  2 
Curr.  L.  1527. 

20.  In  an  exchange  of  land  for  hotel 
property,  there  had  been  no  bill  of  sale 
made  of  the  personal  property  of  the  hotel 
nor  had  possession  been  delivered  and  the 
owner  of  the  real  estate  had  not  completed 


his   abstract.     Bowdle   v.    Jenoks    [S.   D.]    99 
N.  W.   98. 

Note:  Where  one  party  to  an  oral  agree- 
ment for  exchange  of  lands  has  executed 
and  delivered  his  deed  and  the  other  has 
refused  to  fulfill  his  agreement,  an  action 
for  money  had  and  received  cannot  be  main- 
tained against  the  latter,  though  he  has 
since  sold  the  land.  Brisford  v.  Pearson,  9 
Allen  [Mass.]  387,  85  Am.  Dec.  764.  Taxes 
on  lands  mutually  exchanged  by  warranty 
deeds  which  the  parties  agree  shall  be  set 
off  against  each  other  are  a  part  of  the  con- 
sideration, and  such  agreement  may  be 
established  by  parol  evidence.  Robins  v. 
Lister,  30  Ind.  142,  95  Am.  Dec.   674. 

21.  Value  of  the  respective  pieces  of  land 
left  to  arbitration.  Arbitrator  died  before 
award  became  final.  Parsons  v.  Ambos 
[<Ja.]    48   S.   B     696. 

22.  A  provision  in  a  contract  for  the  ex- 
change of  possession  and  estates  in  land 
that  in  case  the  area  of  the  estate  of  one 
exceeded  that  of  the  other  such  other  should 
pay  rent  therefor  did  not  change  such  con- 
tract from  a  contract  of  exchange  Into  a 
lease.  Singleton  v.  Houston  [Tex.  Civ. 
App.]   79  S.  W.  98. 

23.  In  an  exchange  of  a  quantity  of 
whiskey  for  land,  the  owner  of  the  whiskey 
fraudulently  represented  that  It  had  a  cer- 
tain market  value  at  which  it  would  readily 
sen.  StoU  V.  Wellborn  [N.  J.  Bq.]  56  A. 
894.  Where  In  an  exchange  of  estates  in 
land  one  party  misrepresented  his  rights 
therein,  such  representations,  though  inno- 
cently made,  amount  to  legal  if  not  actual 
fraud.  Singleton  v.  Houston  [Tex.  Civ. 
App.]  79  S.  W.  98.  In  an  exchange  of  land 
for  a  leasehold  interest,  misrepresentations 
that  the  leasehold  contained  valuable  min- 
erals and  that  mines  were  being  operated  on 
the  premises.  Cooper  v.  Maggard  [Tex.  Civ. 
App.]  79  S.  W.   607. 

24.  One  was  compelled  to  discharge  a 
lien  on  the  land  acquired.  Griflln  v.  Gingell, 
25  Ky.  L.  R.  2031,  79  S.  W.  284.  Such  lien 
is  subject  to  a  mortgage  executed  by  his 
grantee  to  one  without  notice.     Id. 
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EXCHANGES  AND  BOARDS  OF  TBADE. 

Membership  J  rights  arid  dealings.''^ — A  committee  being  appointed  to  hear  and 
determine  the  question  of  expulsion,  it  is  its  duty  to  give  the  accused  member 
proper  notice  of  the  proceedings,  so  that  he  may  be  heard.^*  The  committee 
must  not  exceed  its  powers.  ^^ 

Property  and  contract  rights  of  hoard. ^' — The  right  of  property  in  market 
quotations  and  the  right  to  be  protected  in  such  property  are  not  affected  by  the 
fact  that  such  quotations  may  be  used  for  unlawful  as  well  as  for  lawful  pur- 
poses,^* nor  does  the  fact  that  such  board  of  trade  permits  gambling  on  its  ex- 
change deprive  it  of  its  right  to  this  protection  in  courts  of  equity.'" 

EXECUTION'S,  w 


§  1.     Definition   (1397). 

§  2.     The  Rlglit  to  Have  Execntlon   (1398). 

§  3.     Stay  and  How  Procured   (1398). 

§  4.  Procedure  to  Procure  Issuance  of 
Writ    (1399). 

§  5.  Power  and  Autborlty  to  Issue  or  Al- 
low Issuance  of  Writ  (1399). 

§  6.     Form  and  Contents  of  Writ   (1399). 

§  7.     Quashal  of  Writ   (1400). 

:  8.     The   Levy   (1400). 

A.  Leviable  Property  and  Order  of  Levl- 

abiUty   (1400). 

B.  Mode  of  Making  Levy   (1401). 

C.  Duty  to  Make  Levy   (1401). 

D.  Extent  and  Adequacy  of  Levy   (1401). 
B.  Conflicting  Levies  and  Liens  and  Pri- 
orities  Between   Them    (1401). 

F.  Relinquishment     and     Dissolution     of 
Levy   (1402). 


G.  Release    of   Property   on   Receipts   or 
Forthcoming     or     Delivery     Bonds 
(1402). 
H.  Liability  of  Officer  for  Loss  of  Prop- 
erty Levied  Upon   (1402). 
1.  Liability  for  Wrongful  Levy   (1402). 
§  9.     Claims   of   Third   Persons    (1403). 
§  10.     Appraisement    (1404). 
§  11.     Bxecntlon    Sales    (1404). 
§  12.     Return    or    Certification    of    Sale    to 
Court  and  Confirmation   (1404), 
S  IX     Redemption   (1405). 
§  14.     Deeds  and  Title  Under  Sales   (1406). 
S  15.     Remedies  Asalnst  Defective  Levy  or 
Sale    (1407).      Injunction    (1408). 

§  16.    Restitution  on  Reversal  of  Judgment 
(1408). 


it.' 


§  1.    Definition. — ^An  execution  on  a  judgment  is  a  proceeding  to  enforce 


25.  See  1  Curr.  L.  1176,  n.  1-17. 

26.  People  V.  East  Buffalo  Live  Stock 
Ass'n.  88  App.  Div.  619,  84  N.  T.  S.  795.  The 
fact  that  accused  member  admitted  that  he 
was  indebted  to  another  in  a  certain  amount 
by  reason  of  his  improper  conduct  does  not 
warrant  his  expulsion  without  a  hearing. 
Id. 

27.  Evidence  examined  and  held  to  show 
that  the  committee  was  appointed  to  "hear, 
try  and  determine"  the  controversy.  Peo- 
ple V.  Bast  Buffalo  Live  Stock  Ass'n,  88 
App.  Div.   619,   84   N.  T.   S.   795. 

28.  See  1  Curr.  L.  1177,  n.  18-21. 

29.  Largely  used  in  gambling  contracts. 
Board  of  Trade  of  Chicago  v.  Kinsey  Co. 
[C.  C.  A.]    130  F.   507. 

30.  Board  of  Trade  of  Chicago  v.  Kinsey 
Co.  [C.  C.  A.]  130  F.  607.  See  1  Curr.  L. 
1177,  n.  18. 

The  fact  that  contracts  for  the  sale  and 
purchase  of  commodities  for  future  delivery 
are  settled  dally  does  not  render  them  illegal 
unless  it  was  the  intention  and  understand- 
ing of  both  parties  that  there  should  be  no 
delivery.  Board  of  Trade  of  City  of  Chicago 
V.  Kinsey  Co.  [C.  C.  A..]  130  P.  507.  It 
makes  no  difference  whether  or  not  they 
are  settled  daily  by  payment  of  differences, 
or  by  canceling  out  and  substituting  other 
contracts  by  what  are  known  as  the  "direct" 
or   the   "ring"   methods   of  settlement.     Id. 

Cf.  title  Gambling  Contracts,  2  Curr.  L. 
129. 


31.  This  title  relates  to  the  ordinary  writ 
of  execution  or  final  process  on  a  money 
judgment  to  enforce  it  by  levy  and  sale. 
The  procedure  to  aid  execution  is  discussed 
In  the  titles  Civil  Arrest  (body  execution)  3 
Curr.  L.  700;  Creditors'  Suit,  3  Curr.  L.  976; 
Garnishment,  2  Curr.  L.  130;  Supplementary 
Proceedings,  2  Curr.  L.  1774.  Writs  in  exe- 
cution of  judgments  not  for  money  are  dis- 
cussed in  Assistance,  Writ  of,  3  Curr.  L.  345; 
Possession,  Writ  of,  4  Curr.  L.  — -,  and 
titles  of  possessory  actions  e.  g.  Ejectment 
(and  Writ  of  Entry),  3  Curr.  L.  1157;  Tres- 
pass (to  try  title)  2  Curr.  L.  1891;  Forcible 
Entry,  etc.  (writ  of  restitution)  2  Curr.  L. 
11;  Quo  Warranto  (writ  of  ouster),  2  Curr. 
L.   1377;   Replevin,    2  Curr.  L.   1514. 

The  lien,  dormancy  and  revivor  of  judg- 
ments are  discussed  in  Judgment,  2  Curr.  L. 
581. 

Compare  Attachment,  3  Curr.  L.  353. 

Procedure  for  collection  of  Judgments 
against  representatives,  receivers,  and  fidu- 
ciaries, see  Receivers,  2  Curr.  L.  1465;,  Es- 
tates of  Decedents,  3  Curr.  L.  1238;  Guard- 
ianship, 2  Curr.  L.  148;  Trusts,  2  Curr.  L. 
1924. 

32.  Accordingly,  an  execution  is  within 
Civ.  Code,  §  295,  providing  the  remedy  for 
assessing  damages  on  dissolution  of  an  in- 
junction to  stay  proceedings  on  a  judgment. 
Mason,  G.  &  H.  Co.  v.  Mechanics'  Lien  & 
Trust  Co.  [Ky.]  82  S.  W.  290. 
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§  2.  The  right  to  have  execution.^^ — There  must  be  a  valid  judgment,'*  but 
the  making  of  the  judgment  roll  is  not  generally  a  prerequisite.'"  Mandamus 
generally  takes  the  place  of  an  execution  to  enforce  judgments  against  a  muni- 
cipality.'" Death  of  a  judgment  creditor  after  judgment  for  a  cause  which 
abates  does  not  affect  the  right  to  collect  it  by  execution.'^  In  some  states  the 
judgment  must  be  revived  before  the  writ  will  issue/'  and  in  some  the  right  is 
suspended  pending  administration  of  a  judgment  debtor's  estate,"  or  leave  is 
necessary.*" 

§  3.  Stay  and  how  procured.^^ — Execution  may  be  stayed  by  agreement  be- 
tween the  parties,  but  such  agreement  must  have  the  elements  of  a  contract.*^ 
Neither  the  motives  of  the  judgment  creditor  nor  the  hardships  of  the  debtor  will 
be  considered.*'  That  the  property  sought  to  be  sold  is  claimed  by  another,** 
or  that  the  judgment  debtor  may  in  a  certain  contingency  have  a  set-off  against 
the  judgment,*"  do  not  warrant  a  stay  in  execution.  A  surety  on  a  forthcoming 
bond  allowing  his  property  to  be  sold  under  execution  thereon,  neither  the  bank- 
rupt principal  nor  the  other  sureties  can  enjoin  the  sale.*' 

A  petition  for  a  stay  should  clearly  and  concisely  set  out  the  facts  relied  on,*' 
and  should  be  verified  by  an  affidavit.*'  On  presentation  of  the  petition,  the 
court  should  grant  a  rule  to  show  cause  and  an  answer  should  be  filed  by  plaintiff, 
an  issue  being  thus  formed.*'  The  petition  stating  a  ground  for  a  stay,  defend- 
ant's rights  should  be  determined  before  the  sale."" 


33.  See  1  Curr.  L.  1178. 

34.  Under  Consolidation  Act,  §  1297,  debtor 
must  be  so  described  In  judgment  as  to  ren- 
der his  identification  possible.  Goldberg  v. 
Markowitz,  94  App.  Div.  237,  87  N.  T.  S. 
1045.    See  1  Curr.  L.  1178,  n.  23. 

35.  Construing  Code  Civ.  Proc.  5§  1210, 
1196.     Burton  v.  Kipp   [Mont.]  76  P.  563. 

36.  Will  lie  to  compel  city  authorities  to 
set  aside  any  revenues  in  excess  of  current 
expenses  to  pay  judgment  in  preference  to 
the  claims  of  unsecured  creditors.  City  of 
Anniston  v.  Hurt  [Ala.]  37  So.  220.  See  1 
Curr.  D.   1178,  n.   25. 

37.  City  of  Anniston  v.  Hurt  [Ala.]  37  So. 
220. 

38.  Vogt  V.  Daily  [Neb.]  98  N.  W.  31. 
Under  Kurd's  Key.  St.  1899,  pp.  1048  to  1053, 
on  the  death  of  a  judgment  debtor,  execu- 
tion can  be  issued  and  will  become  a  lien, 
•while  the  title  remains  in  the  heirs,  at  any 
time  within  7  years  after  the  entry  or  re- 
vivor of  the  judgment,  not  including  the  12 
months  delay  on  account  of  the  death  of  the 
judgment  debtor.  Kinkade  v.  Gibson,  209  111. 
246,   70  N.  B.   683. 

NOTE.  Necessity  of  revivor  In  case  of  sole 
judgment  creditor:  At  common  law,  revival 
of  the  judgment  by  scire  facias  Is  necessary 
before  execution  can  be  issued,  after  a  sole 
plaintiff's  death,  in  order  to  bring  in  his 
legal  representative,  who  may  then  issue  the 
writ.  Earl  v.  Brown,  1  Wils.  302;  Mercer  v. 
Lawrence,  26  Week.  Eep.  506.  See,  also,  note 
to  Jefferson  v.  Morton,  2  Wm.  Saund.  6. 
This  rule  has  been  adopted  in  some  states 
In  all  its  strictness.  Stewart  v.  Nuokols,  15 
Ala.  225,  50  Am.  Dec.  127;  Smith  v.  Alevander, 
80  Ala  251;  Seeley  v.  Johnson,  61  Kan.  337,69 
P  631,  78  Am.  St.  Eep.  314;  Morgan  v.  Tay- 
lor, 38  N.  J.  Law,  317.  See,  also,  Lavell  v. 
MoCurdy,  77  Va.  763.  However  most  of  the 
courts  hold  that  revival  by  scire  facias,  or 
in  any  other  manner  is  unnecessary.     Arm- 


strong V.  McLaughlin,  49  Ind.  370;  Mavity  v. 
Bastridge,  67  Ind.  211;  Rook  v.  Williams,  13 
La.  Ann.  374;  Gaston  v.  White,  46  Mo.  486. 

The  same  common-law  rule  obtains  where 
the  sole  judgment  debtor  dies.  Harwood  v. 
Philips,  O.  Bridg.  473;  Heapy  v.  Parris,  6 
Term  R.  368.  This  rule  exists  in  some  of 
the  states.  Cunningham  v.  Burk,  45  Ark. 
267;  Smith  v.  Reed,  52  Cal.  345;  Boyle  v. 
Maroney,  73  Iowa,  70,  35  N.  W.  145,  5  Am. 
St.  Rep.  657;  Walden  v.  Craig,  14  Pet.  [U.  S.l 
147,  10  L.  Ed.  393  [Kentucky  rule].  Some 
states  hold  that  a  sale  without  revivor  is 
voidable  only.  Elliott  v.  Knott,  14  Md.  121. 
74  Am.  Deo.  519;  Drake  v.  Collins.  5  How. 
[Miss.]  256.  The  subject  Is  now  generally 
regulated  by  statute. — Prom  note  to  Hatcher 
V.  Lord   [Ga.]   61  L.  R.  A.  353. 

39.  See  Estates  of  Decedents,  §  6,  3  Curr. 
L.   1238. 

40.  See    Post,    §    4. 

41.  See  1  Curr.  L.  1178. 

42.  An  agreement  not  to  enforce  judg- 
ment until  claim  of  third  party  was  settled 
held  too  indefinite  as  to  time  to  be  enforce- 
able.    Burton  v.    Kipp    [Mont.]    76   P.   563. 

Same  agreement  held  not  to  be  based  upon 
a  consideration.  Burton  v.  Kipp  [Mont.]  76 
P.   563.     See,  also,  1  Curr.  L.  1178,  n.  31. 

43.  Brady  v.  Carteret  Realty  Co.  [N  J. 
Eq.]  57  A.  814. 

44.  White  V.  Smith  [N.  J.  Eq.]  58  A.  817. 

45.  Bucki  &  Son  Lumber  Co.  v.  Atlantic 
Lumber  Co.  [C.  C.  A.]   128  P.  332. 

40.  Terry  v.  Johnston  [C.  C.  A.]  129  P. 
354. 

47,  4S,  49.  Lewis  V.  Linton,  207  Pa.  320,  56 
A.  874. 

50.  Petition  alleged  payment  of  judgment, 
and  that  plaintiffs  were  foreign  executors 
and  were  not  legally  authorized  to  issue  ex- 
ecution. Petition  was  verified,  and  no  an- 
swer was  filed;  held,  that  the  determination 
of  defendant's   rights  should   not   have   been 
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-If  execution  is  void,''^  it  may  be  enjoined.'"' 

§  4.  Procedure  to  procure  issuance  of  writ.^" — The  right  to  the  writ  may 
in  some  eases  he  enforced  by  mandamus."* 

A  proceediag  for  leave  to  issue  execution  is  an  "action"  within  the  meaniag 
of  the  statute  of  limitations.""  In  Illinois,  the  notice  to  an  administrator  before 
issuing  execution  on  a  judgment  against  the  decedent  must  be  personal."" 

§  5.  Power  and  authority  to  issue  or  allow  issuance  of  writ}'' — A  judgment 
validly  rendered"'  by  an  inferior  court  may  in  some  states  be  transcribed  to  a 
higher  court  on  a  return  of  nulla  bona  and  execution  issued  thereon,""  to  do  so 
statutory  record  in  the  upper  court  is  prerequisite.""  In  Illinois,  judgments  for 
fines  are  not  transcribable."^ 

§  6.  Form  and  contents  of  writ^^ — An  execution  must  conform  to  the  judg- 
ment,"^ must  describe  the  judgment  debtor,"*  and  if  the  execution  be  a  special 
one  against  property,  must  describe  the  property  to  be  levied  on,""  so  that  identifi- 
cation' is  possible. 

In  Alabama,  an  unitemized  execution  for  costs  is  void.""  The  clerk's  signa- 
ture must  be  official."'  The  indorsement  or  backing  must  conform  to  statutory 
requirements."' 


postponed  until  after  sale  of  his  real  estate. 
Lewis  V.  Linton,  207  Pa.   320,  56  A.   874. 

51.  Under  Code  Proo.  art.  400,  a  sheriff's 
sale  made  pending  a  third  opposition  assert- 
ing ownership  Is  void  If  the  opposition  be 
sustained.  In  re  Immanuel  Presbyterian 
Church,  112  La.  348,   36  So.  408. 

52.  A  court  may  enjoin,  on  bond  filed,  pen- 
dente lite,  the  collection  of  an  execution 
against  the  surety  on  a  criminal  recogni- 
zance, the  bill  alleging  facts,  which  if  true, 
render  the  execution  void.  Kirk  v.  U.  S.  [C. 
C.  A.]   130  P.  112. 

53.  See  1  Curr.   L.   1178. 

54.  A  Federal  circuit  court  of  appeals  will 
grant  a  writ  of  mandamus  to  compel  a  cir- 
cuit court  to  obey  the  former's  mandate  to 
issue  execution  on  a  new  trial  for  the  costs 
of  the  appellate  court.  Buokl  &  Son  Lumber 
Co.  V.  Atlantic  Lumber  Co.  [C.  C.  A.]  128  P. 
332.  And,  such  court  having  the  full  record 
relating  to  the  ruling  on  the  plea  before  It, 
It  will  treat  the  proceeding  as  In  effect  one 
on  a  w^rit  of  error.  Id.  That  there  Is  a 
remedy  by  appeal  ■will  not  prevent  the  is- 
suance of  a  writ  of  mandamus  against  the 
trial  court  to  compel  Issuance  of  execution. 
Holtum  v.  Grelf  [Cal.]  78  P.  11.  But  man- 
damus will  not  lie  to  compel  the  clerk  to 
issue  execution,  though  the  right  to  a  new 
trial  has  been  denied  by  the  trial  court.     Id. 

55.  In  North  Carolina,  is  barred  after 
lapse  of  10  years.  Ex  parte  Smith,  134  N. 
C.   495,  47  S.  B.  16. 

56.  Klnkade  v.  .Gibson,  209  111.  246,  70  N. 
B.  683.  Evidence  that  the  notice  was  mailed 
to  the  administrator,  who  testified  that  he 
received  the  same,  held  sufficient  to  show 
compliance  with  the  statute.     Id. 

57.  See  1  Curr.  L.   1179. 

58.  Under  Rev.  St.  1899,  §  4019,  the  fact 
that,  at  the  time  that  a  justice's  judgment 
was  rendered,  defendant  was  not  a  resident 
of  the  county,  the  Issuance  of  an  execution 
to  a  constable  of  the  township  In  which 
judgment  was  rendered  does  not  Impair  the 
right  of  the  circuit  court  to  issue  an  execu- 


tion based  on  a  transcript  and  nulla  bona 
return.  Mathewson  v.  Kilburn  [Mo.]  81  S. 
W.  1096. 

59.  Rev.  St.  1899,  §  4019.  Littlefleld  v. 
Ramsey  [Mo.]  80  S.  W.  949.  See  1  Curr.  L. 
1179,   n.   36. 

60.  Under  Civ.  Code  Proc.  §  723,  Judgment 
of  quarterly  court  must  be  recorded  before 
execution  can  issue  from  the  circuit  court. 
Moseley  v.  Stroud   [Ky.]   80  S.  W.   1182. 

61.  Under  Kurd's  Rev.  St.  1903,  c.  79,  §§ 
134,  135,  170,  171,  where  a  Judgment  is  ren- 
dered in  a  Justice  court,  Imposing  a  fine, 
there  Is  no  authority  for  filing  a  transcript 
thereof  In  the  circuit  court  and  levying  on 
real  estate  thereunder.  Cox  v.  Spurgin,  210 
111.  398,  71  N.  B.  456.  See  1  Curr.  L.  1179,  n. 
36. 

62.  See  1  Curr.-  L.  1179. 

63.  A  judgment  having  been  admitted  In 
evidence,  It  is  error  to  admit  an  execution 
varying  therefrom  In  an  essential  particular. 
Klnkade  v.  Gibson,  209  111.  246,  70  N.  E.  683. 
See  1  Curr.  L.  1179,  n.  39.  It  Is  no  objection 
to  an  execution  on  a  revived  Judgment  that 
it  was  based  on  the  original  Judgment.  Lit- 
tlefleld V.  Ramsey  [Mo.]   80  S.  W.  949. 

64.  Under  Consolidation  Act,  §  1297,  an 
execution  directing  the  officer  to  collect  from 
J.  G.,  "first  name  fictitious,"  Is  Invalid.  Gold- 
berg V.  Markowitz,  94  App.  Dlv.  237,  87  N. 
T.   S.   1045. 

65.  A  levy  upon  a  lot  of  land  identified 
only  by  number  when  there  are  several  lots 
of  the  same  number  is  void  for  uncertainty. 
Miller  V.  Brooks,  120  Ga.  232,  47  S.  E.  646. 

66.  Code  1896,  §§  1337.  1340,  1833.  Stephens 
V.  Head,  138  Ala.  455,  35  So.  565. 

67.  In  Florida,  failure  of  clerk  to  add  the 
word  "County"  before  the  word  "Clerk"  aft- 
er his  signature  does  not  render  the  execu- 
tion void.     Lewis  v.  Russell  [Pla.]  36  So.  166. 

68.  The  following  "backing,"  held  suffi- 
cient under  Civ.  Code  1895,  §  4160:  "Georgia, 
Warren  County,  425  Dist.  G.  M.  To  all  and 
singular  the  constables  of  "Warren  county. 
P.  H.  Howell,  N.  P.  &  Ex.  J.  P."  Wllcher 
V.  Pool  [Ga.]  48  S.  E.  956. 
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§  7.  Quashal  of  writ.^' — A  motion  to  quash  must  allege  the  groimds.^"  In 
Kentucky,  the  county  in  which  the  judgment  was  rendered  is  the  proper  forum  for 
quashing  the  execution  issued  to  another  county  for  failure  to  comply  with  the 
statute.'^ 

§  8.  The  levy.  A.  Leviable  property  and  order  of  leviabilityP — The  prop- 
erty must  belong  to  the  execution  debtor,"  though  the  latter  having  only  the 
apparent  title,  a  creditor  may  in  certain  cases  levy  thereon.'*  One  cannot  levy  on 
property  in  the  custody  of  the  law,'^  nor  on  exempt  property.'"  Property  of  a 
municipal  corporation  used  for  public  purposes  or  charged  with  a  public  use  is 
not  subject  to  execution  sale,''  but  the  private  property  of  the  municipality  used 
for  profit  may  be  sold."    A  vested  remainder  may  be  levied  on.'* 

Equitable  interests  like  that  of  a  vendee  under  an  executory  contract  of 
sale,'"  or  of  the  holder  of  a  bond  for  title,*^  the  interest  of  a  grantor  of  a  fraudu- 
lent-conveyance,*'' or  a  mortgagor's  interest  or  other  redemptive  right,*'  are  sub- 
ject to  levy  or  not  depending  upon  the  nature  of  the  right  according  to  the 
common  law  or  statute  of  the  state  governing  the  controversy.**  Under  the  laws 
of  some  states,  one's  income,  not  exempt*"  and  presently  belonging  to  him*"  is 
leviable. 


69.  See  1  Curr.  JU.  1180. 

70.  Hence  a  motion  to  quash  an  execution 
which  falls  to  specify  any  Infirmity  in  the 
judgment  or  proceedings  leading  up  to  It,  or 
any  defect  In  the  execution,  Is  insufficient. 
Buzzard  v.  Robertson  [Mo.  App.]  81  S.  W. 
914. 

71.  Gorman  v.  Glenn,  25  Ky.  L.  R.  1755, 
78  S.  "W.   873. 

72.  See  1   Curr.  L.   1180. 

73.  Wrongful  levy  on  property  belonging 
to  Indian  ward.  McKnlght  v.  U.  S.  [C.  C.  A.] 
130  F.  659. 

In  proof  of  ownership  of  liquor  taken  un- 
der execution,  mortgages  given  thereon  by 
the  claimant,  his  affidavit  attached  to  one 
of  them  and  his  application  on  a  liquor  tax 
certificate  are  admissible.  Cafe  Central  v. 
Readon,  84  N.  T.  S.  863.  On  the  question  of 
ownership  of  buildings,  testimony  as  to 
where  lumber,  of  which  they  were  con- 
structed was  obtained  and  cost  thereof  held 
competent.  Porter  v.  Hawkins,  27  Mont.  486, 
71  P.  664. 

74.  Under  Code  1892,  §  4234,  property  of 
undisclosed  principal  In  hands  of  agent  may 
be  so  levied  on.  Dale  &  Co.  v.  Harrahan 
[Miss.]  37  So.  458. 

75.  Sheriff  has  no  right  to  levy  on  prop- 
erty which  by  reason  of  a  prior  constable's 
levy  is  already  in  the  custody  of  the  law. 
Camp  V.  "Williams  Bros.,  119  Ga.  152,  46  S.  B. 
66.     See  1   Curr.  L.  1181,  n.  72. 

76.  Coxwell  V.  Goddard,  119  Ga.  369,  46  S. 
B.  412.  Real  property  held  In  lieu  of  home- 
stead may  be  sold  and  Is  not  subject  to  sale 
upon  execution  in  satisfaction  of  a  judgment 
obtained  against  the  grantor  prior  to  the 
conveyance  [Rev.  St.  5441].  Genell  v.  Hi- 
rons,  70  Ohio  St.  309. 

77.  Kerr  v.  New  Orleans  [C.  C.  A.]  126  F. 
920.  A  sworn  bill  to  restrain  levy  of  exe- 
cution against  a  city  alleging  that  the  prop- 
erty was  dedicated  to  a  public  use,  facts  as 
to  advertisement  of  property  for  sale  by 
the  city  considered  and  the  granting  of  a 
preliminary  Injunction  held  not  Improvident. 
Id.  Waterworks  held  In  trust  by  a  board  for 
the  use  of  city  held  not  subject  to  be  sold 
for    city's    indebtedness.      Brookenbrough    v. 


Board  of  Water  Com'rs  of  Charlotte,   134  N. 
C.   1,  46  S.  E.  28. 

78.  Kerr  v.  New  Orleans  [C.  C.  A.]  126  F. 
920. 

79.  Roach  v.  Dance  [Ky.]  80  S.  W.  1097. 
As  to  contingent  remainder,  see  1  Curr.  L. 
1180,  n.   58. 

80.  Before  notice  of  forfeiture  or  before 
cancellation.  Hook  v.  Northwest  Thresher 
Co.,  91  Minn.  482,  98  N.  W.  463. 

81.  Not  leviable  interest  in  land.  The  rule 
being  changed  by  Civ.  Code  1895,  §§  5432- 
5434.     Shumate  v.  McLendon  [Ga.]  48  S.  B.  10. 

Sa.  Holdine  It  Is  not:  Ind.  T.  Ann.  St. 
1899,  5  2116.  Parrott  v.  Crawford  [Ind.  T.] 
82  S.  W.  688. 

Holding  It  1st  Where  the  title  and  own- 
ership remain  in  grantor.  Lynch  v.  Burt 
[C.  C.  A.]  132  P.  417.  This  is  true,  not  only 
of  conveyances  directly  from  the  debtor, 
but  also  upon  transfers  whereby  his  title  and 
ownership  are  passed  to  another  for  the  like 
dishonest  purpose  through  the  agency  of  a 
judicial  sale.     Id.     See  1  Curr.  L.  1181,  n.  68. 

83.  Holdine  afflnuativei  Under  Ky.  St. 
1903,  §  1709.  Where  owner  had  conveyed  by 
deed  absolute,  taking  a  written  defeasance. 
Bbelharr  v.  Tennelly,  25  Ky.  L.  R.  2257,  80 
S.  W.  459.  A  judgment  debtor  having  the 
right  of  possession  and  the  legal  title  dur- 
ing the  existence  of  the  right  to  redeem,  his 
interest  is  subject  to  sale  on  execution  [Con- 
struing Rev.  Code  N.  Dak.  1899,  §§  5541,  5544, 
5548,  5507].  Lynch  v.  Burt  [C.  C.  A.]  132  F. 
417. 

Holding  negative  I  Until  redemption  is 
made.  Shumate  v.  McLendon  [Ga.]  48  S.  B. 
10.  The  debtor  or  his  subsequent  judgment 
creditor  may  redeem.  If  the  latter  redeems, 
he  can  compel  a  reconveyance  by  the  gran- 
tee so  as  to  revest  the  legal  title  In  the 
debtor  and  make  the  land  subject  to  sale 
under  the  creditor's  judgment.  Id.  The  in- 
terest of  the  grantor  is  not  affected  by  a 
transfer  of  the  debt  or  of  the  title.  He  ac- 
quires no  leviable  Interest  until  the  debt  is 
paid  to  the  transferee.     Id. 

84.  Consult  Fraudulent  Conveyances,  2 
Curr.  L.  116;  Fraud  and  Undue  Influence,  2 
Curr.   L.    104;    Foreclosure    of    Mortgages   on 
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(§  8)  lb.  Mode  of  making  levy.^'' — Levy  must  be  by  a  party  disinterested  in 
the  action.^*  It  should  not  be  made  until  the  writ  is  delivered  to  the  oflBcer,*" 
who  must  take  the  goods  with  intent  to  levy.""  Statutory  provisions  as  to  de- 
manding payment  must  be  strictly  followed."^  Statutory  notice  to  a  firm  on  tak- 
ing a  partner's  interest  must  be  served  on  some  one  of  authority  other  than  de- 
fendant.'^ In  some  states,  the  debtor  failing  to  designate  his  homestead,  the  o£B- 
cer  making  the  execution  sale  may  do  so.°' 

(§8)  C.  Duty  to  make  levy.  Indemnification  of  officer.^* — The  ofBcer 
must  execute  the  writ  and  may  be  compelled  to  do  so,  but  not  by  mandamus 
where  there  is  a  plain  and  adequate  ordinary  remedy.""  Delay  being  caused  by 
the  judgment  creditor  or  his  attorney,  the  sheriff  is  not  liable  for  loss  occasioned 
thereby.'"  Statutory  provisions  generally  govern  the  execution  of  indemnity 
bonds,  and  a  provision  for  them  is  to  be  regarded  as  concurrent  with  one  for  inter- 
pleader.*'' 

(§  8)  D.  Extent  and  adequacy  of  levy."^ — 'So  more  than  is  necessary 
should  be  levied  on,°'  and  equity  vfill  grant  relief  from  an  unjust  and  oppressive 
levy.^  An  execution  in  rem  against  specific  property  may  be  levied  on  the  entire 
property  covered  thereby,  though  the  value  of  the  property  greatly  exceed  the 
amount  of  the  execution,  but  where  the  property  is  susceptible  of  division  only  so 
much  should  be  sold  as  is  necessary  to  satisfy  the  execution.^ 

(§  8)  E.  Conflicting  levies  and  liens  and  priorities  letween  them.' — Or- 
dinarily a  writ  of  execution  is  a  lien  upon  the  personal  property  of  the  judgment 
debtor  from  the  time  of  its  delivery  to  the  officer;*  but  where,  at  the  instance  of 


Lands,  2  Curr.  Jm  14;  Mortgages,   2   Curr.  L. 
905. 

85.  White  V.  Koehler  [N.  J.  Law]  57  A. 
124.  Salary  of  a  judgment  debtor  for  his 
personal  services  Is  "income."    Id. 

86.  Under  a  will  giving  property  to  de- 
fendant's children,  but  providing  that  it  shall 
not  be  distributed  so  long  as  he  lives,  but 
till  his  death  the  income  shall  be  subject  to 
a  reasonable  support  of  him  and  his  family, 
none  of  the  income  is  subject  to  be  taken 
by  his  creditors.  Kelsey  v.  Webb,  94  App. 
Dlv.  571,  88  N.  T.  S.  4.  The  complaint  in  an 
action  against  an  employer  [under  Code  Civ. 
Proc.  §  1391],  for  refusing  to  pay  the  statu- 
tory percentage  of  the  judgment  debtor's 
wages  to  satisfy  a  judgment  recovered  whol- 
ly for  necessaries,  is  Insufficient  unless  it  al- 
leges the  nonexistence  of  a  prior  unsatisfied 
and  outstanding  execution  of  the  same  kind. 
Rosenstock  v.  New  York,  89  N.  T.  S.  948. 

87.  See  1  Curr.  L.  1181. 

88.  In  re  Stephanlan  [R.  I.]  56  A.  1034. 

89.  Objection  cannot  be  made  for  the  first 
time  on  appeal.  Plynn  v.  Kalamazoo  Circuit 
Judge   [Mich.]  98  N.  W.  740. 

90.  The  handing  of  a  notice  to  defendant 
is  not  a  levy,  it  being  immediately  returned 
to  the  officer  who  subsequently  decides  not 
to  make  the  levy  unless  an  indemnity  bond 
Is  given  which  is  refused.  Adoue  v.  Wetter- 
mark  [Tex.  Civ.  App.]   82  S.  W.  797. 

91.  Failure  to  demand  payment  30  days 
before  levy  as  required  by  1  Starr  &  C.  Ann. 
St  1896,  pp.  1076,  1077,  c.  33,  §  28,  sale  set 
aside.  Henderson  v.  Kibble,  211  111.  556,  71 
N.  E.  1091. 

92.  Under  Rev.  St.  1895,  art.  2352,  to  levy 
on  a  partner's  interest,  the  notice  must  be 
left  with  a  partner  other  than  the  execution 


defendant,  or  with  a  clerk  of  the  firm. 
Adoue  V.  Wettermark  [Tex.  Civ.  App.]  82  S. 
■W.   797. 

93.  Hook  V.  Northwest  Thresher  Co.,  91 
Minn.   482,   98   N.   W.    463. 

94.  See  1  Curr.  L.  1181.  , 

95.  Where  the  defendant  is  solvent  and 
the  property  is  not  likely  to  be  removed  be- 
yond the  reach  of  the  sheriff  during  the  life 
of  the  writ,  the  remedy  at  law  is  adequate. 
Ohio  v.  Chambers,  5  Ohio  C.  C.   (N.  S.)   57. 

96.  Ankele  v.  Elder  [Colo.  App.]  75  P.  29. 

97.  A  statute  providing  for  the  execution 
of  an  indemnifying  bond  is  not  Impliedly  re- 
pealed by  an  act  providing  for  Interpleader 
[Construing  Laws  1855,'  p.  464  and  Rev.  St. 
1S89,  §  572].  State  v.  O'Nell  Lumber  Co.,  170 
Mo.  7,  70  S.  W.  121.  And  the  first  mentioned 
law,  not  being  inconsistent  with  the  state 
constitution,  is  continued  in  force  by  1  Rev. 
St.  1889,  p.  110.     Const.  Sched.   §  1.     Id. 

98.  See  1  Curr.  L.   1182. 

99.  A  levy  upon  the  debtor's  interest  in 
two  tracts,  the  Interest  in  either  being  suffi- 
cient is  excessive.  Henderson  v.  Kibble,  211 
111.  556,  71  N.  B.  1091.  Objection  that  a  levy 
Is  excessive  should  be  prompt.  Glaucke  v. 
Gerllch,   91  Minn.  282,  98  N.  W.  94. 

1.  But  one  seeking  such  relief,  who  ad- 
mits that  part  of  the  sum  covered  by  the 
execution  Is  justly  due,  must,  to  prevail,  of- 
fer to  do  equity  by  paying  into  court  the 
amount  admitted  to  be  due.  Wilkinson  v. 
Holton,    119    Ga.    557,    46    S.   E.    620. 

2.  Wilkinson  v.  Holton,  119  Ga.  557,  46  S. 
B.    620. 

3.  See  1  Curr.  L.  1182. 

4.  Ankele  v.  Elder  [Colo.  App.]  75  P.  29. 
See  1  Curr.  L.  1182,  n.  84,  for  rule  in  Ken- 
tucky; 
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the  creditor  or  his  attorney,  i-t  lies  inactive  in  the  ofiBeer's  hands,  its  lien  is  sub- 
ordinated to  that  of  a  creditor  securing  himself  upon  the  property  before  the 
levy."  In  California,  a  judgment  not  being  a  lien  on  a  leasehold,  a  purchaser's 
rights  under  an  execution  not  levied  thereon  dates  from  the  time  of  sale  or  from 
the  giving  of  notice  thereof.^  Appointment  of  a  receiver  for  the  judgment  debtor 
before  the  attaching  of  the  lien  under  the  levy  prevents  -such  lien  from  coming 
iato  existence.'  The  execution  lien  is  inferior  to  all  prior  valid  liens,*  and  may 
in  some  cases  lose  priority  over  the  lien  of  a  subsequent  bona  fide  lienor.' 

(§8)  F.  Relinquishment  and  dissolution  of  levy.^" — The  levy  remains  un- 
til discharged  by  satisfaction  or  in  some  other  legal  manner.^^  In  some  states  an 
order  discharging  a  levy  is  not  appealable.^^  Sureties  are  discharged  by  release 
of  leviable  property.^' 

(§  8)  G.  Release  of  property  on  receipts  or  forthcoming  or  delivery  ionds}* 
— A  valid  undertaking  being  filed,  the  defendant  is  entitled  to  the  property.^^ 
Suit  may  be  brought  on  a  forthcoming  bond  in  the  name  of  the  officer  to  whom 
the  bond  was  made  payable,  though  he  may  have  retired  from  office  prior  to  the 
bringing  of  the  action.^"  In  such  suit  the  execution  need  not  be  set  out  in  the 
petition  nor  attached  thereto  as  an  exhibit,^'  nor  can  any  issue  be  raised  as  to  the 
title  to  the  property  involved.^* 

(§8)  H.  Liability  of  officer  for  loss  of  property  levied  upon}^ — The  levy 
being  void,  the  sherifE  is  not  liable  to  the  execution  creditor  for  the  property.^" 

(§8)  I.  Liability  for  wrongful  levy."'^ — ^A  sherifE  is  liable  for  his  own 
wrongful  levy^^  and  also  that  of  his  deputy.^^    An  execution  void  on  its  face  is 


5.  Ankele  v.  Elder   [Colo.  App.]    75  P.   29. 

6.  Summerville  v.  Kelliher  [Cal.]  77  P. 
889.  See,  also,  Summerville  v.  Stockton  Mill- 
ing Co.,  142  Cal.  B29,  76  P.   243. 

T.  Under  Mills'  Ann.  St.  §§  2583,  2585,  such 
lien  does  not  attach  to  realty  until  the  cer- 
tificate of  levy  is  filed  in  the  recorder's  of- 
fice.    People  V.  Finch  [Colo.  App.]  76  P.  1120. 

8.  Is  inferior  to  prior  recorded  chattel 
mortgage.  Hayes  v.  First  State  Bank  [Neb.] 
98  N.  W.  423.  Is  superior  to  subsequent 
equitable  assignments,  but  inferior  to  pre- 
vious ones.  Third  Nat.  Bank  v.  Atlantic 
City,  126  F.  413.  A  corporation  issued  bonds 
secured  by  a  mortgage,  these  bonds  were 
then  used  by  the  corporation  as  collateral  to 
raise  money;  the  property  was  then  sold  on 
execution,  the  purchaser  taking  subject  to 
the  mortgage,  the  purchaser  added  improve- 
ments and  the  mortgage  was  then  foreclosed. 
Held,  that  the  holder  of  the  bonds  as  collat- 
eral was  first  entitled  to  the  amount  of  his 
loan,  the  execution  purchaser  was  then  en- 
titled to  the  value  of  the  improvements 
placed  by  him  on  the  property  and  the  bal- 
ance of  the  proceeds  from  the  mortgage 
foreclosure  sale  Went  to  the  payment  of  the 
balance  due  on  the  bonds  after  deducting 
the  amount  of  the  loan  for  which  they  were 
held  as  collateral.  Georgetown  Water  Co.  v. 
Fidelity  Trust  &  Safety  Vault  Co.'s  Trustee, 
25  Ky.  L.  R.  1739,  78  S.  W.  113. 

9.  The  answer  to  a  bill,  filed  by  an  exe- 
cution purchaser  to  set  aside  a  mortgage 
executed  subsequent  to  the  sale  by  the  judg- 
ment debtor  must  allege  that  the  mortgagee 
parted  with  value  without  notice  of  plain- 
tiff's rights  [Ky.  St.  1903,  §  2358a,  subsec.  2]. 
Gorman  v.  Glenn,  25  Ky.  L.  H.  1755,  78  S. 
W.  873. 

10.  See  1  Curr.  L.  1182. 


11.  A  sheriff's  return  of  an  execution  as 
satisfied  will  not  discharge  the  levy,  where 
the  sale  is  set  aside  as  void.  Campau  v.  De- 
troit Driving  Club  [Mich.]  98  N.  W.  267. 

12.  Such  order  in  the  municipal  court  is 
not.     Hyman  v.  Segal,  88  N.  T.  S.  1036. 

13.  See  Suretyship,  2  Curr.  L.  1776.  The 
Judgment  creditor  releasing  nonexempt  prop- 
erty of  his  debtor  from  the  levy,  the  value 
of  such  property  will  be  credited  on  the 
judgment  before  the  latter  is  enforced 
against  one  secondarily  liable.  Mayberry  v. 
Whittier    [Cal.]    78  P.    16. 

14.  See  1  Curr.  L.   1182. 

15.  On  the  day  property  was  taken  under 
execution,  defendant  filed  a  bond  under 
Municipal  Court  Act,  §  314,  and  served  a 
notice  of  appeal,  and  served  a  copy  of  the 
undertaking  on  the  sheriff;  thereafter  he 
filed  a  bond  under  Code  Civ.  Proo.  §  1311; 
held,  an  order  requiring  the  marshal  to  turn 
over  all  the  property  levied  on  was  proper. 
Hyman  v.  Segal,  88  N.  T.  S.  1036. 

16.  17.  O'Neill  Mfg.  Co.  v.  Harris,  120  Ga. 
467,   47  S.  B.   934. 

18.  Petition  is  not  defective  for  failing  to 
allege  that  the  property  in  controversy  Is 
that  of  the  plaintiff  In  execution.  O'Neill 
Mfg.  Co.  V.  Harris,  120  Ga.   467,   47  S.  E.   934. 

19.  See  1  Curr.  L.  1182. 

20.  The  property  being  In  custodia  legis 
at  the  time  of  the  levy,  the  sheriff  is  not  lia- 
ble to  the  execution  creditor  for  allowing 
the  property  to  be  taken  by  a  purchaser  at 
a  Judicial  sale,  nor  is  It  his  duty  to  resist 
such  sale  for  invalidity.  Camp  v.  Williams 
Bros.,  119  Ga.  152,  46  S.  E.  66. 

21.  See  1  Curr.  L.  1183. 

22.  Wrongful  levy  on.  property  belonging 
to  Indian  ward.  McKnight  v.  U.  S.  [C.  C  A.] 
130  F.   659. 


3  Cur.  Law. 


EXECUTIONS  §  9. 


1403 


of  no  protection  to  tlie  officer.'*  The  motive  which  actuates  plaintiff  to  sue  the 
sheriff  is  immaterial.'"  Claimant  by  being  present  at  sale  and  not  objecting 
may  lose  his  right  to  sue  the  sheriff.''  A  tenant  on  shares  has  sufficient  interest 
in  a  crop  to  enable  him  to  maintain  an  action  for  damage  thereto  by  reason  of  a 
wrongful  levy  thereon."  The  property  being  sold,  the  measure  of  damages  is 
the  value  of  the  property  with  interest  from  the  date  of  levy.''  The  price  ob- 
tained by  an  officer  at  forced  sale  under  execution  while  not  conclusive'®  is  com- 
petent evidence  of  the  value  of  the  property/"  and  the  issuance  of  the  execution 
may  be  proven  by  the  clerk's  docket.'^  Proof  that  by  reason  of  the  wrongful 
levy,  the  property  was  destroyed,  will  support  a  verdict  for  actual  as  well  as 
nominal  damages.^' 

As  against  the  execution  creditor,  a  statutory  levy  on  land  does  not  authorize 
a  recovery,  in  the  absence  of  a  showing  of  special  damages  therefrom.'''  Ex- 
emplary damages  cannot  be  recovered,  the  levy  being  procured  in  good  faith, 
though  under  a  mistake  of  law,'*  nor  are  they  recoverable  in  the  absence  of  actual 
damages.'" 

§  9.  Claims  of  third  persons.^^ — In  most  states,  the  officer  levying  execu- 
tion is  not  liable  to  interposing  claimants  unless  notice  was  served  on  him,'^ 
and  if  disputed,  they  must  prove  title.'*  The  judgment  lien  once  attaching, 
the  property  is  subject  to  execution  in  whosesoever  hands  it  later  comes.'"  Exe- 
cution lien  levied  upon  an  indeterminate  estate  is  invalid  as  against  a  convey- 
ance under  a  deed  executed  after  the  estate  vested.*"  A  person's  property  being 
levied  on  for  the  debt  of  another,  the  proper  remedy  in  Georgia  is  the  interposing 
of  an  ordinary  claim.*^  A  claimant  may  attack  the  execution  on  any  ground 
which  could  have  been  urged  by  the  defendant.*'  The  proceeding  is  statutory 
and  is  so  construed  as  to  give  sense  to  the  statute.*'  The  suit  should  be  deter- 
minative as  to  all  the  property.**    In  Louisiana,  a  third  opponent  obtaining  a 


23.  Stephens  v.  Head,  138  Ala.  455,  35  So. 
565. 

24.  Stephens  v.  Head,  138  Ala.  455,  35  So. 
565.  Execution  directed  officer  to  collect 
from  J.  G.  "first  name  fictitious.".  Goldberg 
V.  Markowitz,  94  App.  Div.  237,  87  N.  T.  S. 
1045. 

35.  Stephens  v.  Head,  138  Ala.  455,  35  So. 
565. 

26.  Plea  setting  up  such  facts  held  insuf- 
ficient, it  failing  to  show  that  the  sheriff 
held  an  execution  against  the  judgment 
debtor.  Stephens  v.  Head,  138  Ala.  455,  36 
So.   565. 

27.  This  notwithstanding  the  landlord's 
lien  for  his  share  and  for  supplies  furnished 
the  tenant.  Parker  v.  Hale  [Tex.  Civ.  App.] 
78  S.  W.   555. 

28.  Milner  &.  K.  Co.  V.  De  Loach  Mill  Mfg. 
Co.,  139  Ala.   645,  .36  So.  765. 

29.  Where  bid  was  made  by  young  em- 
ployee, held  not  evidence  of  value.  Rlokards 
&  Co.  V.  Bemis  &  Co.  [Tex.  Civ.  App.]  78  S. 
W.  239. 

30.  Return  showing  price  held  competent 
evidence  of  value.  Shoup  v.  Marks  [C.  C. 
A.]  128  F.  32. 

31.  The  return  being  competent  evidence. 
Shoup  V.  Marks  [C.  C.  A.]  128  F.  32. 

32.  Parker  v.  Hale  [Tex.  Civ.  App.]  78  S. 
W.  555. 

33.  34,  35.  Adoue  V.  Wettermark  [Tex.  Civ. 
App.]   82  S.  W.  797. 


36.  See  1  Curr.  L.  1183. 

37.  Under  Code,  §  3991,  reading  notice  and 
leaving  copy  is  insufficient,  the  receipt  by 
the  officer  of  the  notice  itself  is  necessary. 
Frazier  v.  Hill,   123  Iowa,  116,   98  N.  W.  569. 

38.  Record  evidence  of  the  capacity  in 
which  an  executor  conveyed,  held  admissi- 
ble, also  that  executor  paid  all  debts  of  tes- 
tatrix from  proceeds  of  sale.  Brown  v. 
Rawlings,  119  Ga.   937,  47  S.   B.   198. 

39.  Ansley  Co.  v.  O'Byrne  [Ga.]  48  S.  B. 
228. 

40.  Swerer  v.  Ohio  Wesleyan  University 
Trustees,  2  Ohio  N.  P.  [N.  S.]  333. 

41.  Lanier  v.  Bailey  [Ga.]   48  S.  B.  324. 

42.  Ansley  v.  O'Byrne  [Ga.]  48  S.  E.  228. 

43.  In  Rev.  St.  1892,  §§  1177,  1200,  provid- 
ing that  In  claim  proceedings  the  court,  it 
the  verdict  Is  for  plaintiff,  shall  award  re- 
covery against  defendant  and  his  sureties, 
the  plaintiff  referred  to  is  the  plaintiff  in 
execution,  and  the  defendant  and  his  sure- 
ties referred  to  are  the  claimants  in  the 
claim  proceedings.  Strobhar  v.  Jesse  French 
Piano  &  Organ  Co.  [Pla.]  37  So.  177.  Under 
this  statute  a  Judgment  against  the  sureties 
alone  is  erroneous.     Id. 

44.  Verdict,  in  trial  of  claim  Interposed  to 
fl.  fa.,  not  mentioning  part  of  the  property, 
does  not  determine  the  leviability  of  same. 
Pritchett  v.  Samuel  Weichselbaum  Co.,  119 
Ga.   293,   46  S.  B.  99. 
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money  judgment  for  improvements  against  the  purchaser,  the  latter  has  his 
jecourse  for  reimbursement  against  defendant  in  execution.*' 

§  10.  Appraisement^^"  when  essential,  must  be  made  by  persons  of  qualified 
age  for  that  purpose.*^  , 

§  11.  Execution  sales.  In  general^^ — Generally,  an  execution  plaintiff  can- 
not enforce  his  lien  in  a  manner  other  than  that  provided  by  statute,  but  a  court 
of  equity  acquiring  jurisdiction  of  the  parties,  it  may  grant  complete  relief  by 
enforcing  the  execution.*"  A  judgment  creditor  will  be  enjoined  from  offering 
his  debtor's  property  for  sale  on  execution,  and  at  the  same  time  claiming  that 
he  will  have  title  as  against  the  purchaser.'"'  The  law  presimies  in  favor  of  exe- 
cutions and  sales  that  officials  have  done  their  duty,"^  and  that  property  was  such 
as  to  be  salable  in  the  manner  adopted."" 

Notice  and  advertisement.^^ — Notice  of  the  sale  must  be  given,"*  the  length 
of  time  being  governed  by  statutory  provisions,"^  though  in  Montana,  failure  to 
give  notice  does  not  invalidate  the  sale,  the  remedy  against  the  officer  being  ex- 
clusive."' 

Bids  and  acceptance  thereof." — A  surety  may  purchase  his  principal's  prop- 
erty at  sale."* 

Proceeds.^^ — Failure  of  the  officer  to  pay  into  court,  as  required  by  law,  the 
amount  realized  from  the  sale  does  not  avoid  the  latter,'"  though  the  sheriff  is 
liable  for  such  failure.  The  sheriff  is  not  required  to  decide  the  question  of  con- 
flicting claims  to  the  proceeds,  but  may. retain  the  money  until  the  claims  are 
judicially  determined,  and  in  so  doing  he  is  not  liable  to  the  statutory  penalty 
for  failing  to  pay  over  the  sarne.'^  If  he  pay  it  to  one  claimant  upon  the  exe- 
cution of  an  indemnity  bond,  such  claimant  may  contest  the  other's  right  to  recover 
the  penalty,""  and  in  action  the  burden  is  generally  on  the  plaintiff  to  show  the 
invalidity  of  defendant's  claim.*' 

§  12.  Return  or  certification  of  sale  to  court  and  confirmation.  Return.'^* — 
The  sheriff's  return  must  identify  the  property  levied  on  with  reasonable  cer- 


45.  Code  Prac.  art.  711  et  seq.  In  re  Im- 
manuei  Presbyterian  Church,  112  La.  348,  36 
So.   408. 

46.  See  1  Curr.  L.  1185. 

47.  That  one  is  under  21  years  (White  v. 
Laurel  Land  Co.  [Ky.]  82  S.  W.  571),  or  over 
60  years  (Flynn  v.  Kalamazoo  Circuit  Judge 
[Mich.]  98  N.  "W.  740)  of  age  does  not  dis- 
qualify him  from  so  acting. 

48.  See  1  Curr.  L.  1185. 

49.  Gorman  v.  Glenn,  25  Ky.  L.  R.  1755,  78 
S.  "W.    873. 

50.  Brady  v.  Carteret  Realty  Co.  [N.  J. 
Eq.]  57  A.  814. 

51.  That  the  clerk  required  the  affidavit 
required  by  Ky.  St.  1903,  S  1656,  to  be  filed. 
Gorman  v.  Glenn,  25  Ky.  L.  E.  1755,  78  S.  W. 
873.  Sheriff's  levy  on  land.  White  v.  Laurel 
Land  Co.  [Ky.]  82  S.  W.  571.  Purchaser  t^^k- 
ing  possession  held  after  lapse  of  35  years 
that  It  would  be  presumed  that  the  sheriff 
had  executed  deed  in  accordatice  with  sale. 
Manning  v.  Kansas  &  T.  Coal  Co.  [Mo.]  81 
S.  W.  140.  Code  Civ.  Proo.  §  3266.  Sale  of 
land,  composed  of  two  parcels,  in  gross. 
Considering  Code  Civ.  Proc.  §  1227.  Burton 
V.  Kipp  [Mont.]  76  P.  563. 

52.  Where  an  execution  was  levied  on  two 
lots,  and  the  court  ordered  only  so  much  to 
be  sold  as  would  satisfy  the  execution,  it  is 
to  be  presumed  that  the  property  was  divis- 


ible.    Gorman  v.  Glenn,  25  Ky.  L.  R.  1755,  78 
S.  W.  873. 

53.  See  1  Curr.  L.  1185. 

54.  Evidence  as  to  lack  of  notice  consid- 
ered and  held  not  to  impeach  the  sufficiency 
of  such  notice.  White  v.  Laurel  Land  Co. 
[Ky.]   82  S.  W.  571. 

65.  Under  Ky.  St.  1903,  §  1682,  subseo.  2, 
requiring  the  sale  to  be  advertised  for  15 
days,  a  Judgment  granting  possession  to  the 
purchasers  at  a.  sale  advertised  but  10  days 
is  erroneous.  Scott  v.  Powers  Little  &  Co., 
25  Ky.  L.  R.   1640,  78  S.  W.  408. 

56.  Code  Civ.  Proc.  §§  1226,  1226.  Burton 
V.  Kipp  [Mont.]    76  P.  563. 

67.     See  1  Curr.  L.  1186. 

For  effect  of  Inadequacy  of  price,  see  post, 
§  16,  a.     Setting  aside  sale. 

58.  Though  he  has  not  asserted  a  claim 
of  suretyship  in  the  action.  Atlee  v.  BuUard, 
123  Iowa,  274,  98  N.  W.  889. 

59.  See  1  Curr.  L.  1186. 

60.  Plirnn  V.  Kalamazoo  Circuit  Judge 
[Mich.]  98  N.  W.  740.  See  1  Curr.  L.  1186,  n. 
48. 

61.  62.  Riokards  &  Co.  v.  Bemis  &  Co. 
[Tex.  Civ.  App.]  78  S.  W.  239. 

63.  That  such  claim  was  based  on  false 
representations.  Rickards  &  Co.  v.  Bemis  & 
Co.   [Tex.   Civ.  App.]    78   S.  W.   239. 

64.  See  1  Curr.  L.  1186. 
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tainty;'"  but  this  is  qualified  by  the  rule  that  that  is  certain  which  can  be  made 
certain."*  It  should  show  a  full  and  explicit  compliance  with  statutory  provi- 
sions, any  omission  in  this  respect  rendering  the  sale  voidable."'  The  return 
being  incorrect,  the  proper  practice  is  to  move  to  have  the  same  amended,"'  though 
there  is  a  conflict  as  to  the  power  of  the  court  to  compel  such  amendment."  It 
would  seem  as  though  the  return  is  not  amendable  after  the  death  of  the  sheriff."* 
So  long  as  it  stands,  the  return  is  conclusive  on  the  parties.'^  The  return  may 
be  directly  attacked,''^  but  lapse  of  time  may  remedy  the  defects.'' 

Confirmation.''* — A  mortgagee  must  show  that  his  security  is  endangered  in 
order  to  prevent  confirmation  of  a  sale  subject  to  the  mortgage." 

§  13.  Redemption:''^ — Eedemption  is  generally  effected  by  paying  to  the 
purchaser,  or  officer  making  the  sale,  the  amount  of  the  purchase  price  and  any 
taxes  paid  by  the  purchaser  after  the  sale,  with  interest  on  both  amounts,  and 
in  default  of  a  redemption  in  accordance  with  law,  the  sheriff  is  required  ix)  im- 
mediately deliver  a  deed  to  the  purchaser  or  his  assignee."  The  right  is  wholly 
statutory.'*  The  legal  remedy  being  wrongfully  obstructed  or  inadequate,  the 
right  may  be  enforced  by  a  bill  in  equity  seasonably  brought."  Where  a  court 
in  confirming  the  sale,  erroneously  orders  a  deed  to  issue  at  once,  without  pro- 
viding for  any  redemption,  such  error  may  be  corrected  at  the  same  term  on  mo- 
tion of  any  one  substantially  interested  in  the  matter  and  on  notice  to  the  pur- 
chaser.'"    The  purchaser  at  execution  sale  may  redeem  from  a  subsequent  sale 


65.  Buckner  v.  Vancleave  [Tex.  Civ.  App.l 
78  S.  W.  541.  Miscalling  mortgagor's  inter- 
est an  "equity  of  redemption"  held  not  fatal. 
Ebelharr  v.  Tennelly,  25  Ky.  L.  R.  2257,  80 
S.  W.  459. 

66.  Buckner  v.  Vancleave  [Tex.  Civ.  App.] 
78  S.  W.   541. 

67.  Hazen  V.  Webb  [Kan.]  74  P.  1111. 
Failed  to  show  when  or  how  long  notice  of 
sale  was   published.     Id. 

68.  It  is  mistaken  practice  to  attempt  to 
contradict  it  by  afHdavit  on  a  motion  to  va- 
cate the  sale.  Flynn  v.  Kalamazoo  Circuit 
Judge   [Mich.]   98   N.  W.   740. 

69.  That  the  court  has  such  power.  Os- 
borne &  Co.  V.  Hughey  [Okl.]   76  P.  146. 

That  it  has  not.  Flynn  v.  Kalamazoo  Cir- 
cuit Judge  [Mich.]  101  N.  W.  222.  See  1 
Curr.  Li.  1187,  n.  64. 

70.  Entry  on  tax  execution  made  by  dep- 
uty held  not  amendable  after  death  of  sher- 
iff, the  deputy  having  gone  out  of  office. 
Miller  V.  Brooks,  120  Ga.   232,   47  S.  B.   646. 

71.  Flynn  v.  Kalamazoo  Circuit  Judge 
98  N.  W.  740.  As  between  the  purchaser  at 
an  execution  sale  and  one  claiming  under  a 
deed  from  the  execution  debtor,  the  sheriff's 
return  that  the  purchase  price  has  been  paid 
is  conclusive.  Mason  v.  Perkins  [Mo.]  79  S. 
W.  683.  A  defense  that  the  sheriff  had  at 
first  refused  to  levy  because  of  plaintiff's 
failure  to  furnish  an  Indemnifying  bond,  but 
had  finally  filed  a  certificate  of  levy  on  real 
estate,  is  not  allowable  in  an  action  against 
the  sheriff  for  a  false  return  of  nulla  bona. 
People  V.  Finch  [Colo.  App.]  76  P.  1120.  Nor, 
under  Mills'  Ann.  St.  §  2537,  is  it  a  defense 
to  such  an  action  that  a  sheriff  of  another 
county  had  sold  the  property  under  another 
writ  of  execution  obtained  by  the  same  judg- 
ment creditor.  Id.  Under  Mills'  Ann.  St.  § 
2538,  an  officer  having  received  the  writ  and 
taken  possession  of  the  property  cannot  de- 
tend  a  false  return  of  nulla  bona  by  showing 


that  the  court  had  subsequently  appointed- a 
receiver  who  had  been  ordered  to  take 
charge  of  all  the  debtor's  property.     Id. 

72.  Return  showing  service  of  notice,  evi- 
dence that  there  was  no  service  is  admissi- 
ble. Moore  v.  Snowball  [Tex.  Civ.  App.]  82 
S.  W.  330. 

73.  In  the  absence  of  fraud,  the  sheriff's 
return  cannot  after  a  lapse  of  9  years  be 
impeached  by  the  testimony  of  the  apprais- 
ers. White  V.  Laurel  Land  Co.  [Ky.]  82  S. 
W.   571. 

74.  See  1  Curr.  L.  1187. 

75.  Georgetown  Water  Co.  v.  Fidelity 
Trust  &  Safety  Vault  Co.'s  Trustee,  25  Ky. 
L.  R.  1739,  78  S.  W.   113. 

76.  See  1  Curr.  L.  1187. 

77.  Lynch  v.  Burt  [C.  C.  A.]  132  F.  417. 
Evidence  held  not  to  support  a  finding  that . 
defendant,  on  receiving  a  sum  less  than  due> 
agreed  to  accept  it  as  full  redemption  from 
an  execution  sale.  Wilson  v.  Eddy,  122  Iowa, 
415,    98  N.  W.   150. 

78.  Lynch  v.  Burt  [C.  C.  A.]  132  F.  417. 

79.  Lynch  V.  Burt  [C.  C.  A.]  132  F.  417. 
Payment,  Into  registry  of  the  Federal  court 
of  amount  due,  by  owner  of  land  sold  under 
execution  issuing  from  a  state  court,  the 
purchaser  at  the  sale  having  brought  the 
suit  in  the  Federal  court  to  have  a  former 
conveyance  by  the  owner  declared  fraudu- 
lent and  void,  held  not  equivalent  pf  redemp- 
tion, and  equity  w^ould  not  relieve  from  the 
failure  to  redeem  within  the  statutory  time. 
Id.  A  fraudulent  grantee  who  took  title 
prior  to  the  execution  sale,  seeking  to  avoid 
the  latter,  held  redemption  could  not  be  en- 
forced in  equity  after  expiration  of  statutory- 
period.     Id.     See  1  Curr.  L.  1188,  n.  72. 

80.  Though  the  sheriff's  deed  has  already 
been  executed,  delivered  and  recorded,  no 
rights  of  third  parties  having  intervened. 
Porter  v.  Watson  [Kan.]  76  P.  841, 
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Tinder  a  prior  judgment,'^  nor  is  this  right  lost  by  the  fact  that  a  deed  is  issued 
to  such  purchaser  at  a  time  when  he  is  only  entitled  to  a  certificate  of  sale.*^ 
A  purchaser  of  the  grantee  after  levy  failing  to  redeem  cannot  attack  the  title 
of  the  one  redeeming  on  the  ground  of  the  invalidity  of  the  judgment.*^  A 
judgment  creditor  redeeming  from  a  prior  execution  sale  acquires  sim-ply  the 
rights  of  the  creditor  from  whom  he  redeems.^* 

§  14.  Deeds  and  title  under  sales.^^ — The  deed  must  identify  the  land  with 
reasonable  certainty.^"  An  incorrect  description  renders  the  purchaser's  title  an 
equitable  one.^'  Trivial  errors  working  no  prejudice  are  immaterial.*'  A  pur- 
chaser at  the  sale  acquires  only  the  title  of  the  judgment  debtor/'  except  where 
he  acquires  rights  as  a  bona  fide  purchaser.'"  He  takes  no  title  to  that  portion 
of  the  property  which  is  exempt.'^  By  buying  personalty  with  notice  of  another's 
title  thereto,  the  purchaser  is  guilty  of  conversion.'*  A  stranger  to  the  action 
purchasing  at  the  execution  sale,  his  title  wiU  not  be  affected  by  a  subsequent 
reversal;'^  the  rule  is  otherwise  where  a  party  to  the  action  purchases  the  prop- 
erty,^* and  the  title  of  one  purchasing  from  such  "party"  while  the  action  is  pend- 
ing on  appeal  will  be  defeated  by  a  reversal.'*    In  New  York,  the  person  entitled 


81,  82.     Porter  v.  Watson  [Kan.]  76  P.  841. 

83.  Roose  v.   Gove  [Colo.]   77  P.  246. 

84.  The  prior  execution  sale  is  not  vacated 
thereby.     Boose  v.  Gove  [Colo.]  77  P.  246. 

85.  See  1  Curr.  L.  1188. 

86.  Buckner  v.  Vanoleave  [Tex.  Civ.  App.] 
78  S.  W.  541. 

That  is  certain  which  can  be  made  cer- 
tain. Buckner  v.  Vanoleave  [Tex.  Civ.  App.] 
78   S.  W.   541. 

87.  Manning  v.  Kansas  &  T.  Coal  Co. 
[Mo.]    81  S.  W.   140. 

88.  Clerical  error  in  date  of  record.  Ma- 
son V.  Perkins   [Mo.]  79  S.  W.  683. 

89.  The  debtor  having  no  interest,  no  title 
passes  to  the  purchaser.  Milner  &  Kettig 
Co.  V.  De  Loach  Mill  Mfg.  Co.,  139  Ala.  645, 
36  So.  765.  Under  3  Gen.  St.  p.  2980,  §  7,  a 
sheriff's  deed  passes  the  same  title  as  one 
of  bargain  and  sale.  Brady  v.  Carteret 
Realty  Co.  [N.  J.  Bq.]  57  A.  814.  Where  the 
execution  debtor's  interest  consisted  solely 
of  an  equity  of  redemption,  a  purchaser  un- 
der the  execution  sale  acquires  only  the 
right  to  redeem,  which.  If  not  exercised,  is 
barred  by  lapse  of  time.  Jones  v.  Herrick 
[Wash.]  77  P.  798.  Purchaser  buying  a  vest- 
ed remainder  takes  a  fee  on  death  of  life 
tenant.  Roach  v.  Dance  [Ky.]  80  S.  W.  1097. 
Debtor  cannot  set  up  against  purchaser  out- 
standing title  consisting  of  a  prior  deed  of 
trust  after  forfeiture,  nor  can  the  holder  of 
such  title  claim  the  benefit  thereof.  Little- 
fleld  v.  Ramsey  [Mo.]  80  S.  W.  949.  The  sale 
does  not  prejudice  the  rights  of  third  per- 
sons claiming  title.  White  V.  Smith  [N.  J. 
■Eq.]  58  A.  817.  Purchaser  has  no  greater 
right  than  debtor  to  attack  prior  recorded 
mortgage.  Ismon  v.  Doder  [Mich.]  97  N.  W. 
"69.  Grantee  under  quitclaim  deed  has  su- 
perior title  to  grantee  under  sheriff's  deed, 
there  being  no  evidence  that  judgment  debt- 
or had  title  to  property.  Mosier  v.  Momsen, 
13  Okl.  41,  74  P.  905.  See  1  Curr.  L.  1188,  n. 
83. 

90.  Judgment  creditor  purchasing  at  sale 
In  reliance  on  debtor's  legal  and  apparent 
equitable  title  is  such  a  purchaser,  and  will 
not  be  postponed  to  grantee  of  an  unre- 
corded  deed.     Sanger  Bros.   v.   Collum   [Tax. 


Civ.  App.]  78  S.  W.  401.  Purchaser  having 
knowledge  of  fraud  is  not  such  a  purchaser. 
Sterling  v.  Sterling,  90  N.  T.  S.  306.  See  1 
Curr.  L.  1189,  n.  84-87;  Id.  1189,  n.  96;  Id. 
1190.   n.   99. 

91.  Under  Ky.  St.  1903,  §  1709,  a  Judgment 
creditor  purchasing  homestead  property  ac- 
quires a  lien  thereon,  subject  to  existing  in- 
cumbrances and  the  homestead  estate.  Web- 
er v.  Gardner  [Ky.]  SO  S.  W.  481.  See  1 
Curr.  L.  1189,  n.  93. 

NOTE.  Homestead — Excess  of  amonnt  al- 
lOTved  l)y  laTv:  Although  a  homestead  is  in 
excess  of  the  statutory  value,  the  levy  of  an 
execution  thereon  merely  lays  the  founda- 
tion for  proceedings  for  the  admeasurement 
of  the  excess  in  value.  Lubbock  v.  McMann, 
82  Cal.  226,  16  Am.  St.  Rep.  108.  It  does  not 
subject  the  whole  premises  to  sale  under  ex- 
ecution. Hargadine  v.  Whitfield,  71  Tex.  482. 
Where  a  homestead  exceeds  tlie  statutory 
limit  in  value,  the  sheriff  cannot  sell  part  of 
it,  but  must  proceed  under  the  provisions  of 
the  statute  to  set  apart  the  exemption  be- 
fore selling  the  part  not  exempt.  Rhyne  v. 
Guevara,  67  Miss.  139;  Stone  v.  McCann,  79 
Cal.  460;  Meyer  v.  Niokerson,  100  Mo.  599. — 
From  note  to  Sanders  v.  Russell  [Cal.]  21 
Am.  St.  Rep.  26. 

93.  Sperling  v.  Stubblefleld  [Mo.  App.]  79 
S.  W.  1172. 

93,  »4.  Di  Nola  v.  Allison,  143  Cal.  105,  76 
P.  976. 

95.  Code  Civ.  Proc.  §  1049.  Di  Nola  v.  Al- 
lison, 143  Cal.  106,  76  P.  976.  Such  purchaser 
has  no  equity,  on  reversal  of  the  judgment, 
to  claim  protection  from  the  restitution 
plaintiff  would  be  required  to  make  under 
Code  Civ.  Proc.  §  957.     Id. 

NOTE.  Reversal  of  jndgmeiit:  A  judg- 
ment creditor  purchasing  at  his  own  execu- 
tion sale  Is  chargeable  with"  notice  of  all  Ir- 
regularities In  the  proceeding,  and  he  is  not 
such  a  bona  fide  purchaser  for  value  as  to  be 
relieved  of  the  effect  of  notice  of  irregulari- 
ties. Smith  v.  Huntoon,  134  111.  24,  24  N.  E. 
971,  23  Am.  St.  Rep.  646;  Boos  v.  Morgan, 
130  Ind.  305,  30  N.  E.  141,  30  Am.  St.  Rep. 
237.  His  title  is  divested  by  the  reversal, 
and  his   grantee,   though  not  a  party  to  the 
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to  the  deed  dying  before  its  delivery,  the  sheriff  iimst  deliver  the  same  to  such 
person's  personal  representative.*"  An  heir's  possibility  of  reverter,  on  breach 
of  conditions  subsequent^  is  not  extinguished  by  an  execution  sale  of  the  land.°' 
Delay  in  issuing  deed  for  a  length  of  time  sufficient  to  raise  a  presumption  incon- 
sistent with  the  validity  thereof  renders  the  deed  void."*  A  purchaser  of  fix- 
tures as  personal  property  is  not  to  be  deemed  in  possession  of  the  realty  by  merely 
placing  a  custodian  in  possession  of  the  goods. "^  In  Kentucky,  a  writ  of  posses- 
sion can  only  be  granted  after  conveyance  has  been  made.^  The  sheriff's  deed 
is  prima  facie  evidence  of  the  facts  recited  therein.^ 

§  15.  Remedies  against  defective  levy  or  sale.  Setting  aside  sale.^ — The  ac- 
tion to  set  aside  a  sheriff's  deed  must  be  brought  within  a  reasonable  time.*  The 
purchase  price  being  paid  and  the  deed  delivered,  the  sale  can  only  be  set  aside 
on  the  ground  of  fraud,'*  except  where  the  court  has  the  power  to  set  aside  the 
judgment;"  but  the  court  cannot,  even  in  this  latter  ease,  defeat  the  title  of  an 
innocent  purchaser  for  value.'  The  sale  being  void,  the  execution  debtor  need 
not  tender  the  amount  paid  at  the  sale.'  The  judgment  debtor  seeking  to  set 
aside  a  valid  sale  for  inadequacy  of  price  must  return  to  the  execution  purchaser 
that  part  of  the  price  paid  by  the  latter  which  is  proportionate  to  the  debtor's 
interest  in  the  property.*  Either  the  execution  defendant  or  any  claimant  may 
prove  the  judgment  to  be  void  or  discharged,^"  but  neither  can  go  behind  the  judg- 


action,  nor  cognizant  of  the  defect  In  titl.e, 
is  not  a  purcliaser  in  good  faith,  and  ac- 
quires no  greater  rights  than  the  Judgment 
plaintiff  had.  Singly  v.  Warren,  18  Wash. 
434,  51  P.  1066,  63  Am.  St.  Rep.  896;  Stroud 
V.  Casey,  25  Tex.  740,  78  Am.  Dec.  556;  Reyn- 
olds V.  Harris,  14  Cal.  667,  76  Am.  Dec.  459. 
Contra,  McAusland  v.  Pundt,  1  Neb.  211,  93 
Am.  Dec.  358. — From  note  to  Hacker  v.  White 
[Wash.]   79  Am.  St.  Rep.   945. 

96.  Code  Civ.  Proc.  §  1473.  Deed  delivered 
to  assignee  of  deceased  purchaser's  heirs  Is 
void.  Dixon  v.  Dixon,  89  App.  Div.  603,  85 
N.  T.  S.   609. 

97.  Hence  on  breach  of  the  conditions  by 
the  execution  purchaser,  the  heir  may  join 
in  enforcing  a  forfeiture  against  such  pur- 
chaser.    Brown  v.  Tilley  [R.  I.]  57  A.  380. 

98.  Lapse  of  42  years  raising  presump- 
tions that  judgment  had  been  satisfied  and 
also  that  redemption  had  been  effected.  Dix- 
on V.  Dixon,  89  App.  Div.  603,  85  N.  T.  S.  609. 

99.  Seiberling  v.  Miller,  207  111.  443,  69  N. 
B.  800. 

1.  Under  Ky.  St.  1903,  §  1689,  the  granting 
of  such  writ  is  erroneous,  the  record  not  dis- 
closing a  conveyance.  Scott  v.  Powers,  Lit- 
tle &  Co.,  25  Ky.  L.  R.  1640,  78  S.  W.   408. 

2.  Rev.  St.  1899,  §  3210,  establishes  a 
prima  facie  case  of  right  to  possession  In 
action  of  ejectment.  Cummings  v.  Brown 
[Mo.]  81  S.  W.  158.  Where  existence  of  valid 
judgment  and  loss  of  execution  issued  there- 
on was  shown,  held  prima  facie  evidence  of 
title  (Sweeney  v.  Sweeney,  119  Ga.  76,  46  S. 
B.  76),  and  of  truth  of  recitals  of  execution 
and  sale  of  property  thereunder.  Id.  Suffi- 
ciency of  evidence  to  prove  loss  of  execution 
(Id.).  Under  Code  Civ.  Proc.  §  1471,  a  sher- 
iff's deed  is  not  presumptive  evidence  of  the 
facts  stated  therein  unless  It  has  been  re- 
corded for  20  years.  Dixon  v.  Dixon,  89  App. 
Div.  603,  85  N.  T.  S.  609. 

3.  See  1  Curr.     L.  1190. 


4.  A  delay  of  live  years,  held  complaint 
must  contain  allegations  showing  reasonable 
ailigenoe.  Ryan  v.  Woodin  [Idaho]  75  P. 
261.  A  sale  of  realty  upon  execution  cannot 
be  set  aside  on  motion  of  defendant  made  2 
years  after  confirmation,  no  reason  for  the 
delay  being  shown,  and  no  grounds  for  re- 
lief other  than  those  determined  by  the  or- 
der of  confirmation  being  shown.  Hill  v. 
Gatlifl  [Kan.]  76  P.  428.  Five  years  delay, 
no  change  of  possession  occurring,  and  the 
debtor  not  having  knowledge  of  the  sale, 
does  not  preclude  him  from  having  the  same 
set  aside.  Henderson  v.  Kibble,  211  111.  556, 
71  N.  B.  1091. 

5.  The  court  has  no  power  to  set  aside 
the  sale  on  a  rule  to  show  cause,  and  it 
makes  no  difference  that  the  judgment  upon 
which  the  sale  was  founded  has  been  re- 
versed. Lengert  v.  Chaninel,  208  Pa.  229,  57 
A.  561.  Sale  on  execution  against  husband 
set  aside  where  property  was  bought  with 
wife's  money,  and  she,  being  unable  to  read 
or  w^rlte  Bnglish,  did  not  know  title  was  in 
husband's  name,  there  being  no  delay  after 
she  discovered  the  same.  Kurz  v.  Kurz 
[Wis.]  97  N.  W.  900. 

6.  Bnglish  v.  Otis  [Iowa]  101  N,  W.  293. 

7.  Bnglish  v.  Otis  [Iowa]  101  N.  W.  293. 
Neither  the  attorneys  for  the  execution  cred- 
itor, the  latter,  nor  an  assignee  of  the  cer- 
tificate of  sale  are  such  innocent  purchasers. 
Id. 

8.  Cox  V.  Spurgin,  210  111.  398,  71  N.  E. 
456.  The  same  rule  prevails  where  the  suit 
is  for  the  cancellation  of  a  deed  executed  by 
the  purchaser  at  the  sale.  Id.  See  1  Curr. 
L.  1191,  n.  17. 

9.  Moore  v.  Snowball  [Tex.  Civ.  App.]  82 
S.  W.   330. 

10.  Ansley  v.  O'Byrne  [Ga.]  48  S.  B.  228. 
An  execution  issued  from  a  court  of  general 
Jurisdiction  is  not  void  on  Its  face  for  want 
of  jurisdiction,  but  may  be  proven  so  by  the 
record.     Id. 
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ment  for  the  purpose  of  showing  that  it  ought  never  to  have  been  rendered.^* 
A  voidable  execution  cannot  be  collaterally  attacked.^"  A  sale  may  be  validated 
by  legislation,  no  constitutional  guaranty  being  infringed.^' 

Mere  inadequacy  of  price,  not  attended  by  fraud,  mistake  or  surprise  tending 
to  influence  the  result,  does  not  invalidate  the  sale,^*  but  the  sheriff  incorrectly 
stating  the  amount  of  the  debt  and  selling  for  an  inadequate  price,  the  sale  is 
void.^°  It  is  no  defense  in  a  suit  to  set  aside  the  sale  that  the  contract  between 
complainant  and  his  attorney  is  champertous.'* 

Invalidity  of  judgnient  must  be  pleaded  as  a  fact,  not  a  conclusion.*' 

Coniplainant  questioning  the  propriety  of  being  required  to  pay  a  certain 
sum  as  a  condition  precedent  to  the  relief  asked,  and  defendant  denying  complain- 
ant's right  to  relief  in  any  case,  the  costs  should  be  divided,  unless  complainant 
fails  to  comply  with  the  decree.** 

Injunction.^' — Equity  wiU  not  enjoin  the  sale  of  land  under  an  execution, 
where  there  is  an  adequate  remedy  at  law,''"  or  the  consummation  of  the  sale  is 
not  actually  threatened.^*  The  judgment  debtor  cannot  go  behind  the  judgment 
to  enjoin  the  sale.''''  An  appellant  not  being  permitted  to  give  bond  to  stay  exe- 
cution, an  injunction  to  stay  the  execution  until  the  appeal  can  be  heard  is  prop- 
erly awarded."'  ^  . 

§  16.  Restitution  on  reversal  of  /Migimenl"*— Defendant,  on  securing  a  re- 
versal of  a  judgment  under  which  his  property  was  sold  to  plaintiff  and  pending 
the  appeal  was  sold  by  plaintiff  to  a  purchaser,  does  not  need  an  order  of  restitu- 
tion from  the  court  to  enable  him  to  assert  his  right  against  such  purchaser."* 
In  Pennsylvania,  the  judgment  being  reversed  after  sale,  the  purchase  money  not 
the  property  should  be  restored."' 

EXEHFTIONS. 


;  1.  The  Bight  to  Bxemptlons  Generally 
(1408). 

§  2.     Persons    Who   May    Claim    (1409). 

§  3.  Goods  and  Other  Chattel  Properties 
Exempted    (1409). 

§  4.  Debts  and  Liabilities  Infc^rlor  or  Su- 
perior to  Right  of  Exemption   (1411). 


§  5.     lioss    of   Exemption   Rights    (1411). 

§  6.  Selling  or  Transferring  Exempt  Prop- 
erty  (1411). 

§  7.  How  the  Right  Is  Claimed  and  En- 
forced (1411). 

§  8.  Recovery  for  Selling  Exempt  Proper- 
ty  or  Evading   Exemption  Laws    (1412). 


§  1.    The  right  to  exemptions  generally." — Exemption  laws  should  be  con- 


11.  Ansley  v.  O'Byrne  [Ga,]  48  S.  E.  228. 
Cannot  go  behind  a  justice's  judgment  by 
default,  and  show  that  only  a  verified  ac- 
count -was  introduced  in  evidence,  whereon 
a  default  judgment  could  not  have  been  le- 
gally entered.  Brown  v.  Webb  [Ga.]  48  S. 
E     917 

12.  Fulkerson's  Adm'x  v.  Taylor,  102  Va. 
314,   46   S.  E.   309. 

13.  Sale  defective  for  not  containing  seal 
of  court  validated  by  Sess.  Laws  1899,  p.  145. 
Burton  v.  Kipp  [Mont]  76  P.  663. 

14.  Under  Code  Civ.  Proc.  §  1227,  provid- 
ing for  sale  to  highest  bidder.  Burton  v. 
Kipp  [Mont.]  76  P.  563.  The  judgment  cred- 
itor being  the  purchaser,  the  sale  will  not 
be  held  fraudulent,  against  one  whose  prop- 
erty is  secondarily  liable  for  the  judgment, 
merely  because  of  Inadequacy  of  price.  May- 
berry  V.  Whittler  [Cal.]  78  P.  16.  See  1 
Curr.  L.   1191.  "•  20. 

15.  Scott  V.  Powers,  Little  &  Co.,  25  Ky. 
D.  R.  1640,  78  S.  W.  408. 

16.  Henderson  v.  Kibble,  211  111.  556,  71  N. 
B.  1091. 


17.  An  allegation  that  an  execution  was 
issued  before  judgment  was  properly  en- 
tered, held  a  conclusion  of  law.  Burton  v. 
Kipp  [Mont.]   76  P.  563. 

18.  Henderson  v.  Kibbie,  211  111.  556,  71 
N.  E.  1091. 

19.  See  1   Curr.   L.  1191. 

20.  To  try  title  against  the  purchaser. 
Brown  V.  Ikard  [Tex.  Civ.  App.]  77  S.  W. 
967.  Holder  of  equitable  title  is  not  for  that 
reason  alone  entitled  to  an  injunction  re- 
straining sale  of  land  on  execution  directed 
against  stranger  to  legal  title.  Id.  See  1 
Curr.   L.   1191,  n.    21. 

21.  Where  sheriff  had  refused  to  Issue 
deed,  held  no  cause  of  action.  Toung  v. 
Hatch,   30  Colo.   422,   70  P.  693. 

2a.  Cannot  have  an  injunction  on  the 
ground  that  his  debt  was  infected  with 
usury.  Wilkinson  v.  Holton,  119  Ga,  557,  46 
S.  B.  620. 

23.  Barker  v.  Baker  [N.  C]  48  S.  E.  733. 

24.  See  1  Curr.  L.  1192. 

25.  Nor   do   his   rights  in   this   regard  de- 
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strued  equitably  and  liberally  so  as  to  effect  the  purpose  of  their  enactment."' 
They'  have  no  extraterritorial  effect,"'  and  iinless  the  contrary  appears,  it  will  be 
assumed  that  the  common-law  rule  prevails  in  a  foreign  state.'" 

§  3.  Persons  who  may  claim.^^ — Exemption  laws  are  generally  limited  to 
certain  classes,'"  such  as  heads  of  families''  and  laborers,'^  and  are  for  the  benefit 
of  residents  of  states  enacting  them." 

§  3.  Goods  and  other  chattel  properties  exempted.^' — Exemption  laws  enu- 
merate the  articles  to  which  they  apply;  most  states  exempt"  the  homestead"  or 


pend  on  Code  Civ.  Free.  §  957.    Dl  Nola  v.  Al- 
lison, 143  Cal.  106,  76  P.  976. 

26.  1  Smith's  Laws,  p.  61,  §  9.  Lengert  v. 
Chaninel,  208  Pa.  229,  57  A.  561. 

27.  See  1  Curr.  L.  1192. 

28.  Bretz  v.  Moore,  4  Ohio  C.  C.  (N.  S.) 
556. 

29.  Baltimore,  etc.,  R.  Co.  v.  Hollenbeok, 
161  Ind.  452,   69  N.  B.  136. 

30.  As  to  wage  claims.  Baltimore,  etc., 
R.  Co.  V.  Hollenbeok,  161  Ind.  452,  69  N.  K. 
'136. 

31.  See  1   Curr.  L.   1193. 

32.  See  1  Curr.  D.  1193,  n.  45,  46. 

33.  A  person  furnishing  a  home  and  pro- 
viding for  his  mother,  minor  brothers  and 
invalid  sister  Is  the  head  of  a  family.  Jar- 
boe  V.  Jarboe  [Mo.  App.]  79  S.  W.  1162.  One 
is  the  head  of  a  family  If  there  is  a  condi- 
tion of  dependence  on  the  part  of  the  other 
members  and  a  moral  obligation  on  his  part 
to  support  them.  Rolator  v.  King,  13  Okl. 
37,  73  P.  291.  One  who  has  a  widowed  moth- 
er and  two  sisters  dependent  on  him  and 
with  whom  he  resides  is  the  head  of  a  fam- 
ily within  Okl.  St.  §  2844.  Id.  Under  Rev. 
St.  1899,  §  4335,  a  married  woman  may  claim 
all  exemptions  given  to  the  head  of  a  family, 
though  her  husband  be  such  head.  "White 
V.  Smith  [Mo.  App.]  78  S.  W.  51.  Under  § 
5441,  Rev.  St.,  a  widow  not  the  owner  of  a 
homestead  Is  not  entitled  to  hold  exempt 
from  levy  and  sale  in  lieu  thereof,  $500  worth 
of  real  or  personal  property,  unless  she  has 
in  good  faith  the  care  and  maintenance  of  a 
minor  child.  Her  right  under  this  section  is 
the  same  as  that  of  an  unmarried  female. 
Brown  V.  Parham,  4  Ohio  C.  C.   (N.  S.)  344. 

34.  Night  watchman  of  private  corpora- 
tion with  authority  to  make  arrests  is  not 
a  laborer.  Tabb  v.  Mallette,  120  Ga.  97,  47 
S.   B.    587. 

NOTE.  Wlio  are  laborers:  A  farm  over- 
seer (Caraker  v.  Mathews,  25  Ga.  571;  con- 
tra Flourney  v.  Shelton,  43  Ark.  168;  "Whit- 
taker  v.  Smith,  81  N.  C.  340,  31  Am.  Rep. 
503);  a  mine  foreman  (Cullins  v.  Flagstaff 
Min.  Co.,  2  Utah,  219,  104  U.  S.  176;  McClaren 
V.  Bearnes,  80  Mich.  275;  Pennsylvania  Coal 
Co.  V.  Costella,  33  Pa.  241),  but  not  a  fac- 
tory boss  (Kyle  v.  Montgomery,  73  Ga.  337), 
nor  a  superintendent  and  time  keeper  for 
a  railroad  company  (Missouri,  etc.,  R.  Co. 
V.  Baker,  14  Kan.  564),  nor  a  secretary  for 
a  manufacturing  company  (Coffin  v.  Reyn- 
olds, 37  N.  T.  640),  nor  Its  president  (Eng- 
lant'  V.  Beatty  Organ  Co.,  41  N.  J.  Eq.  470), 
nor  the  assistant  general  manager  of  a  rail- 
road company  (State  v.  Rusk,  55  "Wis.  465; 
but  see  Pendergast  v.  Tandes,  124  Ind.  159). 
A  locomotive  engineer  (Sanner  v.  Shivers, 
76  Ga.  335),  but  not  a  conductor  (Miller  v. 
Dugas,  77  Ga.  386,  4  Am.  St.  Rep.  90).  Money 
due  for  a  threshing  job  Is  not  wages  (John- 
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stone  V.  Barrills,  27  Or.  251),  nor  for  saw- 
ing logs  per  thousand  feet  (Campfield  v. 
Dang,  25  F.  128).  A  mall  carrier  is  a  labor- 
er (Farlnhold  v.  Luokhard,  90  "Va.  93S,  44 
Am.  St.  Rep.  953),  as  is  a  school  teacher 
(Hightower  v.  Slaton,  54  Ga.  108;  contra, 
Schwacke  v.  Langton,  12  Phila.  [Pa.]  402; 
Seymour  v.  Over  River  School  Dist.,  53  Conn. 
502).  As  are  architects.  Mutual  Ben.  Co. 
V.  Rowland,  26  N.  J.  Eq.  389;  Knight  v.  Nor- 
ris,  13  Minn.  475;  Mulligan  v.  Mulligan,  18 
L,a.  Ann.  21;  Stryker  v.  Cassidy,  76  N.  Y.  50. 
32  Am.  Rep.  262  and  extended  note;  contra. 
Price  V.'  Kirk,  90  Pa.  47;  Raeder  v.  Bens- 
berg,  6  Mo.  App.  446. — Prom  note  to  Oliver 
V.  Macon  Hardware  Co.  [Ga.]  58  Am.  St.  Rep. 
300. 

35.  Under  §§  5438  and  5441,  a  nonresident 
is  not  entitled  to  exemptions  In  lieu  of  home- 
stead   therein    provided.      Campbell    v.    Ben- 

lington,  4  Ohio  C.  C.    (N.  S.)    447. 

note:.  Right  of  nonresidents  thereto: 
Where  the  statutes  do  not  make  any  dis- 
:inotlon  between  residents  and  nonresidents, 
tio  such  distinction  exists,  and  if  the  stat- 
utes do  not  restrict  the  exemption  of  prop- 
erty for  the  payment  of  debts  to  residents, 
the  statutes  will  apply  to  nonresidents. 
Rood,  Garnishment,  §  92;  Missouri  P.  R.  Co. 
V.  Maltby,  34  Kan.  125;  Bell  v.  Indian  Live 
Stock  Co.  [Tex.]  3  L.  R.  A.  642;  Hewitt  v. 
Allen,  54  "Wis.  583;  Lowe  v.  Stringham,  14 
"Wis.  222;  "Wright  v.  Chicago,  etc.,  R.  Co., 
19  Neb.  175,  56  Am.  Rep.  747;  Kansas  City, 
etc.,  R.  Co.  V.  Gough,  35  Kan.  1;  Pettlt  v. 
Muskegon  Boom  Co.,  74  Mich.  214;  Mineral 
Point  R.  Co.  V.  Barron,  83  111.  365;  "Wabash 
R.  Co.  V.  Dougan,  142  111.  248,  34  Am.  St. 
Rep.  74;  Haskill  v.  Andrews,  4  "Vt.  609,  24 
Am.  Dec.  645;  Hill  v.  Loomis,  6  N.  H.  263; 
Sproul  V.  McCoy,  26  Ohio  St.  577;  Bond  v. 
Martin  [Or.]  44  L.  R.  A.  430,  holding  that 
Hill's  Ann.  St.  §  282  are  for  Vhe  benefit  of 
nonresidents. — From  brief  to  Bond  v.  Mar- 
tin   [Or.]    44   L.    R.   A.    430. 

36.  See  1  Curr.  L.   1193. 

37.  See  1  Curr.  L.  1193,  n.  43,  et  seq. 

38.  The  constitutional  exemption  of  the 
homestead  survives  to  the  family  of  the 
owner  after  his  death.  Cross  v.  Benson 
[Kan.]  75  P.  558.  A  bankrupt  is  entitled  to 
his  homestead,  though  valued  in  excess  of 
the  limit  of  exemption  upon  paying  such 
excess.  In  re  Manning,  123  P.  180.  Under 
the  constitution  and  statutes  of  California, 
an  insolvent  debtor  may  use  his  funds 
to  purchase  a  homestead  or  to  discharge 
a  lien  thereon.  In  re  "Wilson  [C.  C.  A.] 
123  F.  20.  An  insolvent  debtor  may,  as 
against  his  creditors,  make  a  payment  to 
relieve  his  homestead  from  an  incumbrance. 
Such  payment  does  not  constitute  a  prefer- 
ence. Gray  v.  Brunold,  140  Cal.  615,  74  P. 
SOS.     In  Arkansas,  one  who  six  days  before 
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proceeds  derived  from  the  sale  thereof;*'  personal  property  of  a  certain  value/" 
if  it  ^as  been  paid  for  ;*^  wages  earned  within  a  specified  period/^  except  as  against 
a  judgment  in  an  action  for  necessaries;**  the  library  of  a  professional  man;** 
the  salary  of  public  officers;*^  household  furniture ;*°  tools  of  trade ;*^  wearing 
apparel;*^  live  stock;*'  proceeds  of  life  insurance  policies/"  if  within  the  purview 


and  in  contemplation  of  bankruptcy  moved 
from  a  rented  house  to  a  room  in  liis  store 
building-  thereby  makes  that  building  a 
homestead  and  renders  it  exempt.  In  re  Ir- 
vin  [C.  C.  A.]  120  F.  733.  There  is  no  pro- 
vision of  law  allowing  the  exemption  of  cash 
or  the  investment  of  cash  for  the  benefit  of 
a  family  under  §  2867,  Civ.  Code  1895,  which 
provides  for  the  "short  homestead."  Eosser 
V.   Florence,   119   Ga.    250,   45   S.   B.    975. 

39.  Where  used  to  buy  property  nonex- 
empt,  taken  jointly  in  the  name  of  the  wife 
and  the  husband,  his  share  passes  to  his 
trustee  after  paying  the  ratable  part  of  the 
unpaid  purchase  price.  Bohannon  v.  Clark, 
25  Ky.  L.  R.  1710,  78  S.  W.  479. 
^,  40.  A  bankruptcy  court  has  power  In 
Georgia  to  allow  a  bankrupt  who  has  taken 
his  statutory  exemption  prior  to  bankruptcy, 
and  which  at  the  date  of  his  bankruptcy 
was  of  little  value  to  supplement  the  same 
from  funds  in  the  hands  of  the  trustee.  In 
re  Reinhart,  129  F.  510.  Under  Code  Pub. 
Gen.  Laws,  art.  83,  §  10,  a  judgment  debtor 
is  entitled  to  an  exemption  of  JIOO.OO  on  a 
sale  of  an  equity  of  redenjption  in  two  tracts 
covered  by  three  mortgages.  Fowler  v.  State 
[Md.]  58  A.  444.  Under  Rev.  St.  1899,  §  3159, 
a  judgment  which  was  the  only  property 
the  plaintiff  in  an  action  had  was  not  sub- 
ject to  have  set  off  against  it  a  judgment 
against  the  plaintiff  held  by  defendant.  Cald- 
well v.   Ryan   [Mo.  App.]   79  S.  W.   743. 

41.  A  bankrupt  in  South  Carolina  is  not 
entitled  to  a  personal  property  exemption 
out  of  property  or  the  proceeds  of  property 
for  which  he  has  not  paid.  Cannon  v.  Dex- 
ter Broom  &  Mattress  Co.  [C.  C.  A.]  120  F. 
657. 

42.  Personal  earnings  of  within  three 
months  past  if  less  than  $150.00,  under 
Rev.  St.  |§  6489,  66S0-1,  where  one  is  the 
head  of  a  family  or  has  a  widowed  mother 
wholly  dependent  on  him  for  support.  Duf- 
fey  V.  Reardon  [Ohio]  71  N.  B.  712.  Money 
due  on  a  contract  for  work  for  a  total  sum 
for  the  job  is  exempt  under  a  statute  ex- 
empting wages,  though  others  aided  in  do- 
ing- the  work.  Rikerd  Lumber  Co.  v.  Chrouoh 
[Mich  ]  98  N.  W.  739.  Monthly  wages  of 
locomotive  engineer  not  subject  to  garnish- 
ment. Smith  V.  Walker,  119  Ga.  615,  46  S.  B. 
831  Wages  of  a  locomotive  engineer  who 
is  paid  according  to  the  amount  of  work 
done  and  not  according  to  the  time  he  works. 
Johnson  v.  Hicks,  120  Ga  1002  48  g.  B. 
383.  Moore  v.  Hendry,  111  Ga.  863,  36  S.  B. 
921  where  a  contractor's  wages  were  held 
not  exempt,  reconciled.  Under  Civ.  Code 
1815  «  4732,  dally,  weekly  and  monthly 
wages  of  a  railway  brakeman  are  exempt 
^oS,  garnishment.  Franklin  v.  Southern  R. 
ro  ifg  Ga  ?55,  47  S.  B.  344.  Under  Ball. 
Snn  Codes^fe  St.  (Wash.)  §§  5981-5983,  per- 
sons workLg  for  a  bankrupt  within  60  days 
o?thI   appointment    of    a    receiver    are    en- 


titled   to    wages    earned    ^"hin   that   period 

„t    tn    ^-rnpeA    $100.      In    re    HolQen,    1^7    tf. 

980      ?n  WasMniion.  under  BaU.  Ann.  Codes 


&  St.  §  5412,  a  bankrupt  having  a  family 
dependent  upon  him  may  claim  $100  for 
services  rendered  as  exempt  and  under  an- 
other section  of  the  statutes,  $250  in  lieu  of 
certain  domestic  animals.  Wages  earned  be- 
fore the  amendment  of  §  5412  reducing  this 
exemption  are  not  affected  by  said  amend- 
ment.     Id. 

43.  Under  Pub.  St.  1901,  o.  245,  |  20,  trus- 
tee process  may  be  maintained  against  one 
indebted  for  wages  to  a  judgment  debtor 
in  a  sum  less  than  $20.00.  Garside  v.  Colby, 
72   N.   H.   544.    58   A.    50. 

44.  Books  used  and  needed  by  a  minister 
of  the  gospel  for  the  purposes  of  his  calling. 
State  V.  St.  Paul,  111  La.  71,  35  So.   389.  ' 

45.  Watchman  employed  by  private  cor- 
poration is  not  a  municipal  officer,  though 
he  has  power  to  arrest  and  is  subject  to  the 
control  of  the  police  department.  Tabb  V. 
Mallette,    120    Ga.    97,    47    S.    B.    587. 

46.  Furniture  in  the  proprietor's  living 
rooms  of  a  boarding  house  Is  household  fur- 
niture within  the  meaning  of  Rev.  Laws,  c. 
102,  5  53.  Glidd,en  v.  Nason  [Mass.]  71  N.  B. 
304. 

47.  A  dentist's  chair  is  not  exempt  as  a 
common  tool  of  trade,  nor  as  a  household 
chair  under  Civ.  Code  1895,  §  2866.  It  may 
be  exempt  under  §  2827.  Burt  v.  Stocks  Coal 
Co.,  119  Ga.   629,  46  S.  B.   828. 

48.  A  sword  and  belt  of  Masonic  regalia 
are  not  exempt  under  the  laws  of  Vermont, 
but  a  hat  belonging  thereto  is  exempt  as 
wearing  apparel,  nor  are  a  watch  and  chain 
exempt  as  tools  for  the  barber's  trade  where 
the  bankrupt  has  a  clock,  though  he  has 
turned  the  latter  over  to  his  trustee.  In  re 
Everleth,  129  F.  620. 

49.  Unbroken  colts  are  not  -work  horses 
within  the  meaning  of  a  homestead  exemp- 
tion. Durke  V.  Crane,  112  La.  156,  36  So. 
306.  Under  Rev.  St.  1899,  §  3159,  exempt- 
ing two  work  animals,  a  mare  used  as  a 
work  animal  is  exempt.  White  v.  Wilson 
[Mo.  App.]  80  S.  W.  692.  Under  Rev.  St. 
1895,  art.  2395,  exempting  two  horses,  such 
horses  may  be  the  separate  property  of 
either  spouse  or  community  property.  Mc- 
Clelland V.  Barnard  [Tex.  Civ.  App.]  81  S. 
W.  591.  Where  head  of  the  family  has  four 
horses  in  his  possession,  two  of  which  are 
community  property  and  two  the  separate 
property  of  his  wife,  he  may  select  any 
two  as  exempt  under  Rev.  St.  1895,  art. 
2395.  Id.  Under  Ball.  Ann.  Codes  &  St. 
§  5412,  certain  domestic  animals  or  $250.00 
in  lieu  thereof.     In  re  Holden,  127  F.  980. 

50.  Under  §  6489,  Cobbey's  Ann.  St.  1903, 
proceeds  of  a  certificate  of  a  fraternal  ben- 
efit association  until  payment  to  person  en- 
titled thereto.  Coleman  v.  MoGrew  [Neb.] 
99  N.  W.  663.  A  claim  for  nursing  decedent 
during  his  last  illness  is  a  debt  within  Rev. 
Code  1892,  §  1965,  exempting  proceeds  of 
life  insurance  policies  from  debts,  but  fu- 
neral expenses  are  not.  Dobbs  v.  Chandler 
[Miss.]   36  So.   388. 
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of  the  statute,'^  but  exemptions  cannot  be  claimed  from  partnership  property.'* 
Proceedings  for  ascertaining  exempt  property  may  be  maintained  in  equity."* 

§  4.  Debts  and  liaiilities  inferior  or  superior  to  right  of  exemption,.^* — The 
nature  of  the  claim  for  which  judgment  was  entered  may  give  it  priority.^"  Ex- 
empt property  is  liable  for  funeral  expenses.'"  Exempt  wages  are  not  liable  to 
a  judgment  for  alimony,''  but  are  inferior  to  an  attorney's  lien." 

§  5.  Loss  of  exemption  rights.^^ — The  decisions  are  in  conflict  as  to  whether 
exemptions  may  be  waived""  or  lost  by  estoppel."^ 

§  6.  Selling  or  transferring  exempt  property.^^ — The  exemption  which  the 
law  gives  in  lieu  of  homestead  is  an  absolute  exemption  which  may  be  sold."' 

§  7.  How  the  right  is  claimed  and  enforced.^* — The  right  is  personal  and 
must  be  claimed  by  the  debtor  or  his  privies."  Delay  in  making  demand  therefor 
is  immaterial,""  and  in  some  cases  demand  is  timely  if  made  after  sale  of  the 
property;"'  but  bankrupts  must  make  their  selection  of  speciiic  articles  at  the 
time  of  filing  their  schedules.'* 


51.  A  gratuity  fund  provision,  providing 
for  the  division  of  a  certain  surplus  among 
the  widows  of  members  dying  during  the 
year,  in  the  organization  of  a  chamber  of 
commerce  does  not  render  such  corporation 
an  assessment  insurance  company  within  the 
meaning  of  the  Wisconsin  statute,  and  hence 
a  member  thereof  is  not  entitled  to  hold  his 
certificate  of  membership  therein  exempt. 
In  re  Neimann,  124  F.  738.  The  dividend 
accumulations  of  a  tontine  policy  are  not 
within  Rev.  St.  1898,  9  2347,  exempting  a 
life  policy  payable  to  a  married  woman.  El- 
lison V.  Straw,  119  Wis.   502,   97  N.  "W.  168. 

52.  In  Pennsylvania,  a  partnership  being 
adjudged  a  bankrupt.  In  re  Prince,  131  F. 
54S. 

53.  Under  Rev.  St.  1892,  §  2007,  equity  has 
Jurisdiction  to  ascertain  if  property  has  been 
concealed,  to  determine  what  property  shall 
be  exempt  and  pending  proceedings,  to  as- 
certain whether  property  has  been  concealed, 
to  enjoin  an  officer  from  setting  apart  ex- 
empt property  levied  upon.  Camp  v.  Mul- 
len [Fla.]    35  So.   399. 

54.  See  1  Curr.  D.  1194. 

55.  Under  Rev.  Code  Civ.  Proc.  9  364,  a 
debtor  can  claim  nothing  but  absolute  ex- 
emptions as  against  a  judgment  on  a  debt 
for  goods  obtained  under  false  pretenses, 
but  the  judgment  should  recite  the  nature  of 
the  action.  Paxton  &  G.  Co.  v.  McDonald 
[S.  D.]  99  N.  "W.  1107. 

56.  Proceeds  of  insurance  policy  not  ex- 
empt therefrom  under  Rev.  Code  1892,  S  1965. 
Dobbs  V.   Chandler   [Miss.]    38   So.   388. 

57.  Jarboe  v.  Jarboe  [Mo.  App.]  79  S.  W. 
1162. 

58.  Money  collected  by  an  attorney  was 
a  claim  for  his  client's  wages  and  exempt 
as  to  third  persons  but  not  as  against  the 
attorney's  lien  for  services.  Halsell  v.  Tur- 
ner   [Miss.]    36   So.   531. 

59.  See   1   Curr.   L.   1194. 

eo.  A  waiver  of  exemptions  as  to  the 
homestead  will  constitute  a  waiver  as  to 
the  proceeds  of  a  sale  thereof  (Rosser  v. 
Florence,  119  Ga.  250,  45  S.  E.  975);  but 
not  where  a  debtor  moves  to  dissolve  an 
attachment  without  first  making  a  claim  for 
his  exemptions  (State  v.  Gardner,  32  'Wash. 
550    73  P.   690).     In   Georgia,  homestead  ex- 


emptions cannot  be  waived.     In  re  Reinhart, 
129  F.   610. 

61.  A  parol  representation  or  its  eq'iiiva- 
lent,  a  justification  of  bail  reciting  prop- 
erty nonexempt,  cannot  waive  or  bar  land 
exemptions.  King  v.  "Warren,  42  Misc.  317, 
86  N.  T.  S.  609.  An  agreement  by  the  debtor 
that  a  creditor  may  garnishee  his  exempt 
wages  though  Invalid  as  an  agreement  may 
become  effective  a.s  an  estoppel  where 
the  creditor  Incurs  expense  In  bringing  suit 
in  reliance  thereon.  Bowling  v.  Wood  [Iowa] 
101   N.   W.    113. 

Q.neTTi  Was  not  the  transaction  in  this 
case  equivalent  to  an  executory  disposal  of 
exempt  chattels  and  for  that  reason  valid? 
[Editor]. 

62.  See   1  Curr.  L;   1195. 

63.  Rev.  St.  5441.  Not  subject  to  Judg- 
ments against  the  vendor,  when  he  conveys 
it.     Genell  v.   Hirons,   70   Ohio  St.   309. 

64.  See  1   Curr.  L.   1195. 

65.  See  1  Curr.  L.  1195,  n.  78.  Point  can- 
not be  raised  by  a  garnishee.  Seitz  v. 
Starks  [Mich.]  98  N.  W.  852.  Evidence  held 
insufficient  to  shoTV  that  an  attorney  claim- 
ing an  exemption  on  behalf  of  his  client  had 
no  authority  to  act.  Fowler  v.  State  [Md.] 
58   A.   444. 

66.  See  1  Curr.  L.  119B,  n.  69.  Code  Gen. 
Pub.  Laws,  §  10,  art.  83,  allowing  $100.00 
from  proceeds  of  sale  of  real  estate.  Fowler 
V.  State  [Md.]  58  A.  444.  A  claim  of  ex- 
emption asserted  as  soon  as  the  levy  is  made 
and  before  sale  Is  timely.  White  v.  Wilson 
[Mo.  App.]  80  S.  W.  692.  Under  Rev.  St. 
1899,  5  4340,  a  wife  whose  husband  dies 
pending  a  suit  on  a  judgment  for  necessaries 
is  not  required  to  claim  her  exemptions  In 
such  suit  on  pain  of  losing  her  right.     Id. 

67.  Where  property  Is  attached,  the  debt- 
or may  demand  his  exemptions  when  the 
warrant  is  levied  or  wait  until  final  process 
is  Issued  and  the  property  is  about  to  be 
appropriated  by  sale,  or  after  it  has  been 
sold  as  perishable.  Virginia-Carolina  Chem- 
ical Co.  V.   Sloan   [N.  C]   48   S.  E.   577. 

68.  Under  Bankr.  Act,  July  1,  1898,  the 
trustee  has  no  power  to  pay  the  exemption 
to  them  out  of  the  proceeds  of  the  sale  of 
bankrupt  property.  In  re  Prince,  131  F. 
646. 
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How  claimed.''^ — The  manner  of  claiming  is  generally  regulated  by  statute.^" 
The  question  cannot  be  raised  by  motion  to  modify  a  judgment  in  an  action  to 
set  aside  a  fraudulent  conveyance,'"^  nor  is  such  question  presented  on  the  evi- 
dence where  it  is  not  assigned  as  a  reason  in  the  motion  for  a  new  trial.''^ 

§  8.  Recovery  for  selling  exempt  property  or  evading  exemption  lawsP — 
Eecovery  may  be  had  from  a  purchaser  with  notice  of  the  character  of  the  prop- 
erty.'* Mandamus  is  the  proper  remedy  to  procure  the  release  of  exempt  prop- 
erty unlawfully  held  under  levy  of  execution.'^''  Grounds  of  recovery  relied  on 
in  the  pleadings  cannot  be  shifted  at  the  trial.'''  In  an  action  on  a  bond  given 
to  contest  a  claim  of  exemptions,  the  complaint  must  allege  a  failure  to  prose- 
cute the  contest  and  damages  sustained.'^' 

EXHIBITIOITS  AITD  SHOWS. 

A  license  to  run  a  theater  at  a  place  designated  will  not  justify  the  conduct- 
ing of  such  business  in  a  manner  ofEensive  to  decency  and  public  morals.^'  It 
is  within  the  police  power  of  the  state  to  make  the  right  to  temporarily  sell  pro- 
visions within  a  reasonable  distance  of  a  fair  dependent  upon  the  consent  of  the 
society  conducting  the  same.''" 

EXPLOSIVES  AND  INTLAMMABLES. 

Blasting  with  dynamite  is  justifiable  if  conducted  with  reasonable  care,"  and 
reasonable  warning  of  coming  explosions  is  given  to  persons  lawfully  in  the  vicin- 


69.  See  1  Curr.  L.   1195. 

70.  Under  2  Ball.  Ann.  Codes  &  St.  5  5255, 
where  a  debtor  claims  certain  property  as 
exempt  and  delivers  to  an  officer,  making 
a  levy  an  Itemized  list  of  all  his  personal 
property,  and  the  creditor  n»ade  no  demand 
for  an  appraisement,  the  officer  Is  required 
to  return  the  property  as  exempt.  Ameri- 
can Paper  Co.  v.  Sullivan,  34  Wash.  391,  75 
P.   991. 

71.  72.  Bass  V.  Citizens*  Trust  Co.,  32  Ind. 
App.   583,   70  N.   E.   400. 

73.  See   1   Curr.   L.   1196. 

74.  White  v.  Wilson  [Mo.  App.]  80  S.  W. 
692.  Under  Rev.  St.  1899,  §§  3435,  3162,  a 
creditor  has  no  right  to  garnish  a  debtor's 
wages  whera  he  has  notice  that  they  are 
exempt,  and  he  is  liable  for  malicious  abuse 
of  process  if  he  institutes  successive  garnish- 
ments. Cooper  v.  Scyoc  [Mo.  App.,]  79  S.  W. 
751. 

75.  Where  a  sheriff  refuses  after  the  ex- 
piration of  a  reasonable  time  after  demand 
to  surrender  exempt  property  levied  on. 
State  V.  Gardner,  32  Wash.  550,  73  P.  690. 
Under  2  Ball.  Ann.  Codes  &  St.  5  5255,  a 
sheriff  holding  property  by  virtue  of  levy 
of  execution  is  required  to  release  the  prop- 
erty when  the  debtor  has  furnished  him  a 
list  of  property  claimed  as  exempt  and  the 
creditor  made  no  demand  for  an  appraise- 
ment. Id.  Release  of  exempt  property  from 
execution  levied  thereon  may  be  procured 
by  filing  an  affidavit  in  the  original  cause, 
claiming  It  to  be  exempt  and  asking  an 
order  on  the  creditor  and  sheriff  to  show 
cause  why  it  should  not  be  released.  Amer- 
ican Paper  Co.  v.  Sullivan,  34  Wash.  391,  75 
P    991 

76.  Where  a  debtor  objects  to  his  prop- 
erty   being    seized  ,on    execution    because    It 


is  exempt,  objects  to  Its  sale  and  brings 
action  for  Its  recovery  on  the  same  ground, 
he  cannot  at  the  trial  assert  the  sale  to  be 
void  on  other  grounds.  Redinger  v.  Jones 
[Kan.]    75   P.    997. 

77.  Retainer  fee  and  expenses  of  attend- 
ing court  are  elements  of  damages  to  be 
recovered.  Kirby  v.  Forbes  [Ala.]  37  So. 
411. 

78.  Reaves  v.  Territory,  13  Okl.  396,  74 
P.   951. 

79.  Gen.  St.  1902,  %  1358,  making  the  dis- 
tance one  mile,  he'ld  valid.  State  v.  Reyn- 
olds [Conn.]  58  A.  755.  Such  statute  extends 
only  to  a  sale  while  a  fair  is  being  held,  and 
does  not  apply  to  the  usual  and  ordinary 
business   of  any  one.     Id. 

80.  Removing  rock  from  railroad  right  of 
way.  Gary  Bros.  v.  Morrison  [C.  C.  A.]  129 
F.   177. 

Note:  The  defendants  worked  a  stone 
quarry  on  their  land  In  a  city  and  by  means 
of  the  concussion  of  earth  and  air,  Injured 
plaintiff's  house,  though  using  all  care. 
Held,  since  defendants'  use  of  their  land  for 
a  quarry  was  an  extraordinary  use  and  the 
blasting  extended  over  a  long  period  of  time, 
plaintiff  may  recover.  Longtin  v.  Persells 
[Mont.]  76  P.  699.  The  preponderance  of 
authority  seems  to  be  that  for  Injuries 
caused  by  concussion  where  care  is  used  the 
test  is  whether  the  defendant  is  making  a 
reasonable  use  of  his  land.  Where  this  is 
the  case,  there  is  no  recovery  (Booth  v. 
Rome,  etc.,  R.  Co.,  140  N.  T.  267,  37  Am. 
St.  Rep.  552;  Simon  v.  Henry  [N.  J.  Law] 
41  A.  692),  while  If  the  use  Is  unreasonable, 
the  defendant  Is  liable  (Cotton  v.  Onder- 
donk,  69  Cal.  155,  58  Am.  Rep.  556).  It  has 
been  held,  apparently,  that  liability  will  at- 
tach regardless  of  reasonableness.     The  Pitz- 


3  Cur.  Law. 


EXPLOSIVES  AND  INFLAMMABLES. 
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ity,'^  and  it  is  the  duty  of  such  persons  to  heed  such  warning.'^  The  degree  of 
care  required  in  handling  and  guarding  explosives  is  such  care  as  careful  and 
prudent  persons  whose  business  requires  the  use  of  such  explosives  ordinarily 
exercise.*'  The  care  required  in  the  use  of  dynamite  is  greater  than  that  required 
in  the  use  of  less  dangerous  explosives.'*  The  keeping  of  explosives  contrary 
to  law  is  a  nuisance,*'  but  unless  it  is  a  nuisance  per  se  to  keep  explosives,  one 


Simmons  &  C.  Co.  v.  Braun,  199  III.  390.  It 
would  seem  that  where  such  serious  injury 
as  the  demolition  of  adjoining  houses  is 
caused,  the  question  of  reasonable  use  by 
defendant  should  not  be  considered.  IV.  Co- 
lumbia Law  Rev.  515.  If  a  person  be  placed 
in  danger  through  the  negligence  of  another 
in  exploding  a  blast,  he  need  only  make  an 
eftort  to  protect  himself  and  if  he  errs  in 
judgment  in  seeking  safety,  he  is  not  guilty 
of  negligence.  Blackwell  v.  Lynchburg,  etc., 
R.  Co.,  Ill  N.  C.  151,  32  Am.  St.  Rep.  786. 
See  note  to  Bessemer  Land,  etc.,  Co.  v. 
Campbell  [Ala.]  77  Am.  St.  Rep.  29,  where 
it  is  stated  that  the  degree  of  care  re- 
quired in  handling  explosives  is  the  same 
degree  as  is  required  of  common  carriers 
of  passengers. 

81.  Cary  Bros.  v.  Morrison  [C.  C.  A.]  129 
P.    177. 

82.  If  they  do  not,  it  constitutes  contrib- 
utory negligence  and  is  fatal  to  an  action 
for  damages  for  injuries  sustsHned.  Cary 
Bros.  V.  Morrison  [C.  C.  A.]  129  F.  177.  Evi- 
dence of  contributory  negligence  held  for 
the  jury  where  one  was  killed  by  a  rock. 
The  blasting  crfew  having  given  warning 
and  decedent  being  familiar  with  the  work 
being  conducted.  Id.  Evidence  of  contrib- 
utory negligence  was  for  the  jury  where  a 
city  employe  was  killed  by  an  explosion  of 
gas  naphtha  while  he  was  unloading  the 
tank.  Standard  Oil  Co.  v.  Wakefield's  Adm'r, 
102   Va.    824,    47   S.   B.   830. 

83.  Lanza  v.  Le  Grand  Quarry  Co.  [Iowa] 
100  N.   W.   488. 

Exploding  a  charge  of  dynamite  within 
a  foot  of  a  water  pipe  is  negligence  (Wheeler 
V.  Norton,  92  App.  Div.  368,  86  N.  T.  S.  1095^, 
and  is  the  proximate  cause  of  damage  caused 
by  the  escape  of  water,  though  the  pipe  was 
laid  on  rock  in  violation  of  the  rules  of  the 
Are  department  (Wheeler  v.  Norton,  92  App. 
Div.  368,  86  N.  T.  S.  1095).  It  is  negligence 
to  discharge  a  toy  cannon  into  a  public 
street  in  a  populous  part  of  the  city,  and  one 
so  doing  is  liable  for  injuries  resulting, 
though  he  did  not  Intend  to  shoot  any  one. 
Combs  v.  Thompson  [Kan.]  74  P.  1127.  A 
company  shipping  gas  naphtha  is  liable  for 
a  death  caused  by  the  negligent  manner 
in  which  it  had  closed  the  discharge  pipe 
of  the  tank.  Standard  Oil  Co.  v.  Wakefield's 
Adm'r,  102  Va.  824,  47  S.  E.  830.  Such  neg- 
ligence was  the  proximate  cause  of  the  death 
of  a  city  employe  which  resulted  from  an 
explosion  which  occurred  when  an  attempt 
was  made  to  unload  the  tank.  Id.  That 
a  vendor  may  be  liable  for  an  explosion  of 
impure  and  adulterated  oil,  it  must  appear 
that  he  knew  or  ough^  to  have  known  and 
have  informed  the  vendee  of  the  character 
of  the  oil.  Wilkins  v.  Standard  Oil  Co.  [N. 
H.  Law]  57  A.  258.  Nor  can  a  recovery  be 
had  for  deceit  unless  it  be  alleged  that  the 
vendor  knew  his  representations  as  to  the 
quality    of    the    oil    to    be    false.      Id.      The 


mere  fact  that  a  signal  torpedo  was  found 
on  a  railroad  track  Is  not  evidence  of  neg- 
ligence on  the  part  of  the  company.  Obertonl 
V.  Boston  &  JVr.  R.  Co.  [Mass.]  71  N.  B.  980. 
There  being  no  evidence  that  the  employe 
who  left  it  there  was  at  the  time  acting  in 
the  course  of  his  employment.  Id.  It  is 
not  negligence  for  a  master  to  give  a  serv- 
ant a  gasoline  torch  in  good  repair,  to  use 
while  engaged  at  work  inside  a  boiler  where 
its  use  was  proper.  Purcell  v.  Hoffman 
House,  97  App.  Div.  307,  89  N.  T.  S.  975. 
Evidence  that  one  maintained  a  gas  well 
50  feet  from  plaintiff's  premises  and  that 
gas  accumulated  in  plaintiff's  cellar,  caus- 
ing an  explosion  and  that  gas  was  found 
in  water  wells  within  a  radius  of  200  feet 
from  the  gas  well  was  insufiloient  to  show 
that  the  gas  came  from  defendant's  well  or 
that  he  was  negligent.  Maxwell  v.  CofEey- 
ville  Mining  &  Gas  Co.  [Kan.],  75  P.  1047. 
See  Gas,  2  Curr.  L.  139.  Evidence  held  in- 
sufficient to  show  negligence  in  a  gas  com- 
pany, no  leaks  in  pipes  being  discovered, 
and  gasoline  being  stored  in  the  cellar  where 
an  explosion  occurred.  Lodge  v.  United  Gas 
Imp.  Co.  [Pa.]  58  A.  925.  A  carrier  is  under 
no  positive  duty  to  examine  a  shipment  of 
sulphuric  acid  to  see  that  the  tanks  are  in 
good  condition.  Evidence  held  not  to  show 
negligence  of  carrier.  Means  v.  Southern 
California   R.    po.    [Cal.]    77    P.    1001. 

Note:  If  the  manufacture  or  care  of  ex- 
plosives is  such  as  to  amount  to  a  nuisance, 
one  is  liable  for  all  damages  occasioned 
thereby,  even  though  he  be  not  guilty  of 
negligence  and  regardless  of  the  care  exer- 
cised. McAndrews  v.  Collerd,  42  N.  J.  Law, 
189,  36  Am.  Rep.  508;  Laflin  Powder  Co.  v. 
Tearney,  131  111.  322,  19  Am.  St.  Rep.  34; 
Judson  v.  Giant  Powder  Co.,  107  Cal.  549, 
48  Am.  St.  Rep.  146;  Cheatam  v.  Shearon,  1 
Swan  [Tenn.]  213,  55  Am.  Dec.  734;  Wilson 
v.  Phoenix  Powder  Co.,  40  W.  Va.  413;  Em- 
ory v.  Hazard  Powder  Co.,  22  S.  C.  476,  53 
Am.  Rep.  730;  Heig  v.  Llcht,  80  N.  Y.  579, 
36  Am.  Rep.  654;  Commlnge  v.  Stevenson, 
76  Tex.  642;  Lounsbury  v.  Poss,  80  Hun  [N. 
T.]  296;  Wier's  Appeal,  74  Pa.  230. — Prom 
note  to  Kinney  v.  Koopman  [Ala.]  67  Am. 
St.  Rep.  134. 

84.  Evidence  held  for  the  jury  where  a 
quarry  employe  was  injured  by  an  explo- 
sion of  which  he  was  not  warned.  Lanza 
v.  Le  Grande  Quarry  Co.  [Iowa]  100  N.  W. 
488.  Where  one  exploded  a  blast  of  dyna- 
mite by  hammering  on  an  adjacent  rock, 
he  is  not  chargeable  with  negligence  in  not 
having  first  examined  the  ledge  of  rock  to 
see  whether  another  blast  which  had  ev- 
ploded  six  feet  away  had  not  produced  a 
fissure  leading  to  the  hole  drilled  for  the 
unexploded  blast,  so  as  to  make  his  ham- 
mering the  possible  occasion  for  the  second 
explosion.  Murphy  v.  Hallinan,  92  App.  Div. 
48,    86   N.   T.   S.   927. 

85.  Both  at  common  law  and  under  New 
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is  not  liable  for  damages  caused  by  an  explosion  not  the  result  of  Ms  negligence." 
A  city  is  not  liable  for  an  injury  caused  by  the  explosion  of  fireworks  where  such 
display  is  not  licensed.^'  Where  an  explosion  causes  material  to  be  thrown  onto 
adjacent  premises,  it  is  a  trespass  irrespective  of  negligence.**  The  right  to  recover 
damages  for  injuries  caused  by  an  explosion  of  oil  may  be  regulated  by  statute.*" 

EXTORTION. 

The  taking  of  illegal  fees  embraces  the  taking  of  fees  for  each  of  several 
official  receipts,  only  one  being  requisite  or  proper,""  and  that  it  was  done  in  good 
faith  and  honest  mistake  is  no  defense  to  a  penal  action  under  a  statute  omitting 
such  an  exception,"^  however  it  might  be  under  a  different  statute  making  the 
'^knowing"  taking  a  misdemeanor."^  A  complaint  for  a  penalty  for  exaction  of 
illegal  fees  must  allege  all  the  facts  made  prerequisite  under  the  statute."^  The 
penal  laws  declaring  the  crime  of  extortion  and  the  punishment  do  not  exclude 
the  remedy  by  statutory  penal  action."* 

"Extortion"  by  threats  of  prosecution""  does  not  embrace  a  "settlement"  ac- 
cording to  statutory  authority""  by  a  public  officer  who  without  corrupt  or  mali- 
cious intent"'  procures  an  offender  to  pay  legal  penalties  by  telling  him  he  will 
be  prosecuted  if  he  does  not  pay."*  The  fact  that  authority  rests  in  a  superior 
is  immaterial  if  no  discretion  is  delegated."" 

EXTRADITION. 
5  1.     International  (1414).  §  2.     Interstate   (1414). 

§  1.  International} — The  preliminary  examination  must  be  in  the  state 
where  the  arrest  was  made.^  Extradition  proceedings  are  directly  reviewable  in 
the  supreme  court,  though  the  construction  of  statutes  as  well  as  treaties  is  in- 
volved.* * 

§  2.  Interstate.* — One  who  having  committed  a  crime  in  one  state  is  found 
in  another  is  a  "fugitive  from  justice.""    The  finding  of  an  indictment  in  the 


York  City  Charter  (3  L.  1897,  p.  265,  o.  378), 
where  a  contractor  kept  In  the  populous  part 
of  a  city  dynamite  In  quantity  In  excess  of 
Its  permit.  Ricker  v.  McDonald,  89  App.  Div. 
300,  85  N.  T.  S.  825.  Laws  1891,  p.  3,  c.  4, 
relative  to  rapid  transit  railways,  does  not 
confer  authority  to  store  dynamite  in  the 
heart  of  the  city  contrary  to  ordinances. 
Ricker  V.  McDonald,  89  App.  Dlv.  300,  85  N. 
Y.  S.  825.  It  was  a  question  for  the  jury 
whether  the  display  of  fireworks  constituted 
a  nuisance.  Landau  v.  New  York,  90  App. 
Dlv.  50,  85  N.  Y.  S.  616. 

86.  Where  the  owner  of  a  building  moved 
a  box  of  dynamite  from  his  tenant's  shelf 
into  a  common  hallway,  where  It  was  ex- 
ploded, the  tenant's  act  of  having  the  dyna- 
mite was  not  the  proximate  cause  of  an  in- 
jury resulting.  Georgetown  Tel.  Co.  v.  Mc- 
Cullough's  Adm'r   [Ky.]    80   S.  W.   782. 

87.  Ordinance  relating  to  discharge  of 
fireworks  had  been  suspended  during  a  po- 
litical campaign.  Landau  v.  New  York,  90 
App  Dlv.  50,  85  N.  Y.  S.  616.  Resolution 
suspending  such  ordinance  could  not  be  con- 
strued as  a  license.  Id.  Evidence  that  sim- 
ilar exhibitions  with  the  same  kind  of  ma- 
terials had  been  given  many  times  without 
accident    was    admissible.      Id. 

88.  "Where  a  water  pipe  was  broken  and 


water  caused  damages  to  premises  of  an- 
other. "Wheeler  v.  Norton,  92  App.  Div.  368, 
86  N.  Y.  S.  1095. 

89.  Gen.  St.  1901,  o.  72a,  makes  no  pro- 
vision for  the  recovery  of  damages  to  per- 
sons or  property  resulting  from  the  explo- 
sion of  illuminating  oil,  except  where  such 
oil  has  been  sold  without  having  been  test- 
ed and  Inspected.  National  Oil  Co.  v.  Ran- 
kin  [Kan.]    75   P.    1013. 

90,  91,  9a.  Plyley  v.  Allison  [Tenn.]  82  S. 
"W.    475. 

93.  Complaint  held  insufficient.  Mitchell 
V.  "Wheeler   [Colo.   App.]    77  P.   361. 

94.  Construing  Code,  §§  6353,  6714,  Acts 
1901,  p.  357,  c.  174,  §  72.  Plyley  v.  Allison 
[Tenn.]    82  S.  "W.  475. 

95.  See  Threats,   2  Curr.  L.   1871. 

96.  Collection  of  penalties  for  having  in 
possession  "short"  lobsters.  State  v.  Hanna 
[Me.]  58  A.  1061. 

97.  98,  99.  State  V.  Hanna  [Me.]  58  A. 
1061. 

1.  See   1    Curr.   L.    1199. 

2.  Under  treaty  with  England  and  act  of 
Aug.  18,  1894.  Pettit  v.  "Walshe,  194  U.  S. 
205,   48  Law.  Ed.   938. 

S.  Pettit  V.  "Walshe,  194  U.  S.  205,  48  Law. 
Ed.   938. 

4.     See    1    Curr    1-,.    1199. 
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demanding  state  is  not  prerequisite.*  Disputed  facts  cannot  be  reviewed  on  habeas 
corpus,'  and  evidence  that  defendant  was  not  in  the  demanding  state  at  the  time 
charged  raises  only  a  question  as  to  guilt  and  not  as  to  flight.'  Nor  will  the 
technical  sufficiency  of  the  indictment  be  considered."  It  will  be  presumed  that 
the  acts  charged  constitute  an  offense  against  the  laws  of  the  demanding  state.^" 
Pendency  of  habeas  corpus  to  review  a  commitment  to  await  extradition  made  by 
a  magistrate  under  a  state  statute  does  not  bar  an  application  to  the  governor 
for  a  requisition.^^  The  Federal  courts  will  not  interfere  except  in  plain  cases.^'' 
One  brought  into  a  state  by  requisition  is  privileged  from  service  of  civil  process 
until  he  has  had  a  reasonable  time  after  discharge  to  leave  the  state.'* 

FACTOKS.!* 

The  relation  of  factor  to  consignor. — A  factor  is  an  agent  employed  to  sell 
or  to  purchase  and  sell  goods  intrusted  to  his  possession,  for  commission.^'  It 
is  not  necessary  that  the  goods  should  have  been  cojisigned  directly  to  him,^°  but 
only  that  he  shall  be  possessed  of  the  property  with  authority  to  sell.''  In  Wis- 
consin, he  is  trustee  of  an  express  trust.''  The  rights  and  liabilities  of  factor 
and  consignor  must  be  found  in  the  terms  of  their  contract."     As  a  general  rule. 


5.  In  re  Strauss  fC.  C.  A.]  126  P.  327. 

6.  Rev.  St.  U.  S.  §  5278.  In  re  Strauss  [C. 
C.   A.]    126   F.    327. 

7.  In  re  Strauss  [C.  C.  A.]  126  F.  327. 
Affidavit  held  to  sufficiently  charge  obtain- 
ing goods  by  false  pretenses  under  Ohio 
statute.  Id.  An  affidavit  charging  a  per- 
son, before  a  criminal  court  judge,  with  be- 
ing a  fugitive  from  justice  and  evidence  be- 
ing adduced  as  to  his  identity,  is  sufficient 
to  warrant  the  court  in  ordering  him  to  be 
turned  over  to  the  officer  having  a  warrant 
for  his  arrest.  State  v.  Aucoin,  111  Da.  51, 
35   So.   381. 

8.  In  re  Palmer  [Mich.]  100  N.  W.  996. 

9.  In    re   Eenshaw    [S.   D.]    99   N.   W.    83. 

10.  In  re  Renshaw  [S.  D.]  99  N.  W.  83. 
The  burden  is  on  defendant  to  show  a  stat- 
ute of  the  demanding  state  under  which  he 
claims  the  indictment  is  insufficient.  The 
statute  will  not  be  presumed  to  be  like  that 
of  the  forum.     Id. 

JIOTE.  Defense  of  statute  of  limitations: 
The  petitioner  was  held  under  an  extradition 
warrant  for  a  crime  committed  five  years 
previously.  In  habeas  corpus  proceedings,  it 
was  proved  that  in  the  demanding  state  an 
indictment  must  be  brought  within  two 
years  of  the  commission  of  the  offense,  ex- 
cept in  the  case  of  persons  fleeing  from  jus- 
tice. The  petitioner  had  not  spent  two  years 
in  that  state  since  the  crime.  Held,  that  the 
prisoner  may  be  extradited.  Irrespective  of 
the  motive  with  which  he  left  the  demand- 
ing state.     In  re  Bruce,  132  F.  390. 

The  words  "fleeing  from  justice"  in  extra- 
dition statutes  do  not  require  willful  or  con- 
scious flight.  In  re  White,  55  P.  54.  There 
seems  little  reason  for  a  different  reading  of 
similar  phraseology  in  criminal  statutes  of 
limitation,  since  the  important  fact  in  either 
case  is  that  the  accused  consciously  puts 
himself  outside  the  jurisdiction.  Yet  the 
consciousness  of  flight  is  generally  consider- 
ed in  this  case.  United  States  v.  O'Brian,  3 
Dill.  [U.  S.]  381.  See  Streep  v.  U.  S.,  160  U. 
S.    128.      But    upon    extradition    proceedings, 


the  inquiry  is  mainly  whether  the  defendant 
is  substantially  charged  with  crime  and  is  a 
fugitive  from  justice  in  the  sense  of  the  ex- 
tradition statutes.  Roberts  v.  Reilly,  116  U. 
S.  80.  He  is  substantially  charged  in  the 
Federal  court,  although  the  indictment  shows 
that  the  statute  of  limitation  has  run;  for 
the  statute  constitutes  a  mere  defense  of 
fact  for  the  jury.  United  States  v.  Cook,  17 
Wall.  [U.  S.]  168.  It  follows  that  the  ac- 
cused may  only  show  by  this  defense  in 
extradition  proceedings  that  he  was  within 
the  demanding  state  for  the  statutory  period, 
and  hence  did  not  leave  it  as  a  fugitive 
from  Justice,  as  that  phrase  is  interpreted 
in  the  extradition  laws. — ^XVIII.  Harv.  L.  R. 
228. 

11,  12.     In  re  Strauss   [C.  C.  A.]   126  F.  327. 

13.  The  service  will  be  vacated  on  motion. 
Murray  v.  Wilcox,  122  Iowa,  1087,  97  N.  W. 
1087. 

14.  See  Agency,  3  Curr.  L.  68;  Brokers,  3 
Curr.    L.    535;    Factors,    1    Curr.   L.    1200. 

15.  Beardsley  v.  Schmidt  [Wis.]  98  N.  W. 
235.  Where  a  commission  merchant  request- 
ed a  party  to  ship  him  goods  to  complete  a 
sale  already  effected  at  a  certain  price  for 
"which  the  former  was  to  receive  a  certain 
commission,  the  relation  of  factor  and  prin- 
cipal existed  after  the  delivery  of  the  goods. 
Betts  V.  Southern  Cal.  Fruit  Bxch.  [Cal.]  77 
P.  993.  One  who  merely  forwarded  goods 
held  to  be  an  agent  and  not  a  factor.  Bills 
V.   Schliep   [C.   C.  A.]    127  F.   103. 

16.  17.  Beardsley  v.  Schmidt  [Wis.]  98  N. 
W.    235. 

18.  Under  §  2607,  Rev.  St.  1898,  he  may 
enforce  a  contract  in  his  own  name.  Beards- 
ley  V.    Schmidt    [Wis.]    98   N.   W.    235. 

19.  The  contract  of  a  principal  with  one 
factor  is  no  evidence  of  the  character  of  his 
contract  with  another.  Beakley  v.  Rainier 
[Tex.  Civ.  App.]  78  S.  W.  702.  One  is  not 
shown  to  be  a  del  credere  factor  by  the 
fact  that  he  does  not  disclose  names  of  cus- 
tomers to  his  principal.  Cushman  v.  Snow 
[Mass.l  7J  N.  B.  529. 
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he  is  bound  to  obey  the  orders  of  his  principal,^"  but  in  cases  of  emergency,  he 
may  be  justiiied  in  assuming  extraordinary  powers.^^  A  factor  must  exercise  rea- 
sonable care  over  goods  consigned  to  him.^^  By  common  law  principles,  he  has 
a  special  property  in  the  goods  and  in  the  proceeds  of  a  sale  thereof,^'  but  title 
remains  in  the  principal,^*  and  he  may  control  litigation  relative  thereto,  saving 
the  rights  of  the  factor;  unless  the  latter's  charges  exceed  the  amount  recoverable,^' 
and  where  a  factor  refuses  to  redeliver  on  demand^'  or  deals  with  them  in  an 
irregular  manner,  it  amounts  to  a  conversion."' 

Iden.^^ — A  factor's  lien  is  a  purely  personal  privilege  and  is  not  the  proper 
subject  of  sale  or  assignment.""  It  does  not  attach  until  he  acquires  possession,'" 
and  does  not  extend  beyond  the  amount  due  him  for  commissions  or  funds  ad- 
vanced.'^ 

A  purchasing  factor  may  recover  from  his  principal  funds  advanced  to  make 
purchases.'" 


so.  "Where  a  factor  contrary  to  orders 
pays  the  proceeds  of  the  sale  of  goods  to 
another  than  the  true  owner,  he  is  person- 
ally liable.  Ppst  V.  Houston  Rice  Mill.  Co. 
[Tex.  Civ.  App.]  80  S.  W.  1025.  Where  a 
factor  disobeyed  his  instructions  and  loss 
resulted,  he  was  liable  to  his  principal. 
Betts  V.  Southern  California  Fruit  Bxch. 
[Cal.]  77  P.  993.  A  consignor  is  entitled  to 
have  his  goods  paid  for  at  the  price  in- 
voiced to  the  consignee  or  returned  in  as 
good  condition  as  reasonable  care  will  per- 
mit. Ives  V.  Freisinger  [N.  J.  Err.  &  App.] 
57   A.   401. 

21.  In  an  action  for  commissions,  it  was 
no  defense  that  he  sold  perishing  property 
contrary  to  Instructions.  Lippman  v.  Brown, 
43  Misc.   632,   88  N.  T.  S.  141. 

22.  If  goods  be  returned  damaged,  the 
burden  is  on  him  to  show  that  ordinary  care 
has  been  exercised.  Ives  v.  Freisinger  [N. 
J.  Err.  &  App.]  57  A.  401.  "Where  goods  are 
damaged  through  the  negligence  of  a  fac- 
tor, the  consignor  is  entitled  to  recover  the 
difference  in  value  between  the  articles  re- 
turned and  their  value  undamaged.  Id. 
Value  to  be  determined  from  the  price  they 
would  bring  at  a  fair  sale,  viz.,  a  sale  of 
such  articles  in  the  usual  course  of  trade. 
Id. 

23.  May  sell  the  property  in  his  own  name 
and  sue  to  recover  the  purchase  price. 
Beardsley  v.  Schmidt  ["Wis.]   98  N.  "W.   235. 

24.  He  is  the  real  party  In  Interest  in 
an  action  for  the  purchase  price,  whether 
his  name  was  disclosed  when  the  sale  was 
made  or  the  terms  thereof  submitted  for  his 
approval.  Beardsley  v.  Schmidt  ["Wis.]  98 
N.  "W.  235.  Title  does  not  pass  to  a  del  cre- 
dere factor  who  becomes  indebted  to  his 
principal  for  goods  consigned.  Cushman  v. 
Snow  [Mass.]  71  N.  B.  529.  If  he  mingles 
his  own  goods  with  goods  of  his  principal, 
title  of  principal  attaches  to  the  whole  un- 
til the  value  of  his  goodg  are  accounted  for 
or  returned  to  him.  Lance  v.  Butler,  135 
N  C.  419,  47  S-  E.  488.  See  Accession  and 
Confusion   of  Property,   3   Curr.   L.   15. 

NOTE.  Conslsninents:  Generally  title 
does  not  pass  to  a  consignee  when  goods 
are  consigned  to  be  sold  and  accounted  for 
at  a  given  price,  and  the  goods  are  not  liable 
for  the  consignee's  debts.  Colorado  Soap 
Co  v.  Burns,  2  Colo.  App.  89;  Converseville 
Co'  V.  Chambersburg  Woolen  Co.,  14  Hun  [N. 


T.]  609;  Walker  v.  Butterick,  105  Mass.  237; 
Blood  V.  Palmer,  11  Me.  414,  26  Am.  Dec. 
547. — From  note  to  Barnes  Safe  &  Lock  Co, 
V.  Block  Bros.  Tobacco  Co.  [W.  "Va.]  22  L.  R. 
A.    851. 

25.  Beardsley  v.  Schmidt  [Wis.]  98  N.  W. 
235 

26.  Anker  v.   Smith,    87  N.  T.   S.    479. 

27.  A  factor  who  sells  goods  of  his  prin- 
cipal with  similar  goods  of  his  own  "with- 
out keeping  record  of  quantity,  price  or  to 
whom  sale  was  made,  and  accepts  a  note 
tor  the  gross  purchase  price,  is  guilty  of 
conversion.  Kennesaw  Guano  Co.  v.  Wappoo 
Mills,   119   Ga.    776,   47   S.   E.    205. 

28.  See   1   Curr.   L.   1201. 

29.  Where  money  was  advanced  to  a  firm 
with  which  to  purchase  goods  to  be  con- 
signed to  the  party  making  the  advances, 
for  sale,  under  an  agreement  that  the  lat- 
ter was  to  have  a  lien  for  such  advances 
and  also  for  commissions,  etc.,  such  lien 
was  an  equitable  one  and  passed  to  an  as- 
signee. Cincinnati  Tobacco  Warehouse  Co. 
V.  Leslie  &  Whitaker's  Trustees,  25  Ky.  L. 
R.  1570,  78  S.  W.  413. 

30.  See  1  Curr.  L.  1201,  n.  69.  A  factor 
who  holds  the  lease  of  premises  occupied 
by  a  subfactor  has  no  lien  on  goods  in  such 
premises  purchased  by  the  subfactor,  though 
advances  had  been  made  thereon  by  the 
principal.  Ryttenberg  v.  Schefer,  131  F.  313. 
"Where  a  lien  is  attempted  to  be  created  with- 
out possession  of  the  goods  being  trans- 
ferred, an  equitable  lien  will  not  arise, 
though  such  contract  was  made  in  good 
faith.     Id. 

31.  Damages  arising  from  his  refusal  to 
receive  goods  purchased  by  them  ■which  on 
such  refusal  their  vendor  had  resold  leav- 
ing a  claim  for  damages  against  them. 
Beakley  v.  Rainier  [Tex.  Civ.  App.]  78  S. 
W.   702. 

32.  Factors  purchased  several  car  loads 
of  pecans  for  their  principal.  They  brought 
action  for  money  advanced  to  purchase  a 
particular  car  load.  Held,  in  the  absence 
of  proof  of  the  actual  purchase  price  and 
identity  of  the  car,  only  average  rate  per 
pound  paid  for  all  nuts  purchased  could  be 
recovered.  Beakley  v.  Rainier  [Tex.  Civ. 
App.]  78  S.  W.  702.  Where  a  factor  refuses 
to  receive  goods  which  he  has  not  ordered, 
but    by    agreement   with    the   Indorsee    of    a 

'  draft    drawn    on    him,    he   accepts    the    draft 
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Proceeds.^^ — The  obligation  of  a  factor  for  goods  intrusted  to  him  is  of  a 
fiduciary  character."*  A  consignor  may  follow  the  money  received  from  the  sale 
of  his  goods  into  the  hands  of  any  person  receiving  it  with  notice  of  its  character."' 


FALSE   IMPRISONMENT. 


§  1.     What     Constltntea, 
aud  Justification  (1417). 


Persona     Liable, 


§  2.     The 
(1418). 


Action      to     Recover     Damagres 


§  1.  What  constitutes,  persons  liable,  and  justification.'^'^ — Every  restraint 
on  a  person's  liberty  is  an  imprisonment,  whatever  be  the  manner  in  which  it  is 
effected/^  and  is  actionable  if  unlawful.""  All  persons  who  aid  or  assist  in  an 
imlawful  confinement  are  liable;""  thus  one  who  without  authority  signs  a  com- 
plaint on  which  a  person  is  arrested,*"  or  an  officer  who  makes  an  arrest  upon  a 
process  void  on  its  face;*^  but  if  a  warrant  is  sufficient  to  authorize  the  arrest,' 
the  officer  executing  it  is  not  liable,*^  and  an  officer  who  arrests  without  a  war- 


and  disposes  of  the  goods  to  the  best  ad- 
vantage, he  can  recover  from  such  Indorsee 
the  difference  between  the  proceeds  of  sale 
and  amount  of  the  draft.  Groos  &  Co.  v. 
Brewster   [Tex.  Civ.  App.]   78  S.  W.  359. 

33.  See  1   Curr.  L.   1201. 

34.  See  1  Curr.  L,.  1201,  n.  71.  The  pro- 
ceeds of  sales,  except  his  commissions  are 
a  trust  fund  in  his  hands.  Lance  v.  Butler, 
135  N.  C.  419,  47  S.  E.  488.  "Where  con- 
signors notified  factors  to  report  sales  of 
certain  goods  to  them  direct,  after  which 
time  the  forwarder  of  such  goods  became 
bankrupt,  the  consignors  could  recover  from 
the  factors,  though  they  mingled  such  funds 
with  the  proceeds  of  sales  of  other  consign- 
ments. Bills  V.  Schliep  [C.  C.  A.]  127  F. 
103. 

35.  Bills  V.  Schliep  [C.  C.  A.]  127  F.  103. 
Where  del  credere  factors  become  Indebted 
to  their  principals  for  goods  consigned  and 
sold  on  credit,  the  principal  may  pursue  both 
the  purchaser  and  the  factor.  Cushman  v. 
Snow  [Mass.]   71  N.  B.  529. 

36.  See   1  Curr.   L.   1201. 

37.  Where  an  ofilcer  told  a  person  he 
would  have  to  go  with  him  before  a  magis- 
trate, and  followed  him  there,  though  he 
did  not  lay  hands  on  him.  Goodell  v.  Tower 
[Vt.]  58  A.  790.  Where  a  merchant  under 
the  impression  that  a  customer  had  taken 
goods  which  she  had  not  paid  for,  followed 
her  into  the  street,  took  hold  of  her  shoul- 
der and  said  "you  will  have  to  go  back  to 
the  store."  Dunlevy  v.  Wolferman  [Mo. 
App.]  79  S.  W.  1165.  Complaint  alleging  that 
plaintiff  was  inveigled,  kidnapped  and  car- 
ried away  against  his  will,  and  sets  forth  as 
an  item  of  damages,  "detention  and  impris- 
onment., alleges  false  imprisonment."  Bellez- 
zire  V.   Camardella,   88   N.   T.   S.   807. 

NOTE:  To  constitute  false  Imprisonment, 
no  actual  force  is  necessary  (Smith  v.  State, 
7  Humph.  [Tenn.]  43;  Johnson  v.  Tompkins, 
1  Bald.  [U.  S.]  571-602;  Comer  v.  Cowles,  17 
Kan.  441)  where  a  comprehensive  definition 
is  given.  Words  are  sufficient  (Pike  v.  Han- 
son, 9  N.  H.  491),  preventing  one  from  going 
in  any  direction  he  desires  (Harkins  v.  State, 
6  Tex.  App.  452).  Arrest  not  necessary 
(Brushaber  v.  Stegemann,  22  Mich.  267;  Hll- 
debrand  v.  McCrum,  101  Ind.  61;  Ahem  v. 
Collins,  39  Mo.  145;  Bonesteel  v.  Bonesteel, 
28  Wis.  245),  but  there  must  be  some  sort  of 


personal  coercion  (Hill  v.  Taylor,  50  Mich. 
549;  Greathouse  v.  Summerfleld,  25  111.  296). — 
Note  to  Tryon  v.  Pingree  [Mich.]  67  Am.  St. 
Rep.    408. 

38.  A  county  judge  has  full  authority  to 
commit  a  witness  for  refusing  to  be  sworn 
or  give  testimony  in  a  proper  case.  Olm- 
sted V.  Bdson   [Neb.]    98   N.   W.   415. 

39.  Goodell   v.    Taylor    [Vt.]    58    A.    790. 
One    who    directs    an    officer    to    make    an 

unlawful  arrest.  McMorris  v.  Howell,  89 
App.  Div.  272,  85  N.  T.  S.  1018.  Claimant  to 
possession  of  real  property  cannot  make  an 
arrest  without  warrant  in  an  effort  to  main- 
tain a  momentary  occupancy  gained  during 
the  opposing  claimant's  temporary  absence. 
Id. 

Jfotei  A  Justice  who  issues  a  warrant 
under  an  unconstitutional  ordinance  is  not 
liable  (Brooks  v.  Mangan,  86  Mich.  576,  24 
Am.  St.  Rep.  137),  nor  is  a  person  who  makes 
a  complaint  In  such  a  case  (Glfford  v.  Wig- 
gins, 50  Minn.  401),  nor  is  a  town  which 
enacts  such  an  ordinance  nor  an  officer  who 
executed  the  warrant  (Trammell  v.  Russell- 
ville,  35  Ark.  105).  Cities  are  not  liable  for 
acts  of  their  police  officers  in  the  enforce- 
ment of  police  regulations  and  ordinances, 
nor  can  they  make  themselves  liable  by  rat- 
ification. Calwell  V.  Boone,  61  Iowa,  687, 
33  Am.  Rep.  154;  Odell  v.  Schroeder,  58  111! 
353;  Tresescott  v.  Waterloo,  26  F.  593.  A 
jailor  holding  a  prisoner  as  agent  for  a 
sheriff  must  stand  or  fall  on  the  sheriff's 
defenses  (Arteaga  v.  Connor,  88  N.  T.  404), 
otherwise  if  he  has  been  received  under  a 
mittimus  or  its  equivalent  (Boaz  v.  Tate, 
43  Ind.  60),  but  a  jailor  is  liable  where  he 
holds  a  prisoner  under  a  sentence  pro- 
nounced In  an  action  in  which  the  court  had 
no  jurisdiction  (Patterson  v.  Prior,  18  Ind. 
440,  81  Am.  Dec.  367). — From  note  to  Tryon 
V.  Pingree   [Mich.]    67  Am.  St.   Rep.   424. 

4<t.  Officer  of  humane  society  had  no  au- 
thority under  V.  S.  5001.  Goodell  v.  Taylor 
[Vt]  58  A.  790. 

41.  Complaint  showed  that  a  Justice  did 
not  have  jurisdiction  to  issue  the  warrant. 
Goodell  V.  Tower  [Vt.]  58  A.  790.  An  offi- 
cer is  bound  to  know  the  invalidity  of  a 
warrant  issued  by  a  Justice  who  has  no 
jurisdiction.  Heller  v.  Clarke  [Wis.]  98  N 
W.    952. 

42.  See  Arrest  and  Binding  Over,  1  Curr. 
L.    214;    Id.    3    Curr.    L,.    312,      Description    of 
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rant  is  not  liable  unless  he  delays  an  unreasonable  length  of  time  in  taking  the 
prisoner  before  a  magistrate.*'  The  fact  that  an  ofBcer  is  justified  does  not  ex- 
cuse the  person  who  procures  him  to  make  the  arrest.**  A  judicial  officer  is  not 
liable  when  the  imprisonment  is  ordered,  however  erroneously,  by  a  judgment  in 
a  proceeding  in  which  he  has  jurisdiction,*'  but  otherwise  if  he  is  without  juris- 
diction.*' A  master  is  not  liable  for  the  imprisonment  of  a  person  by  his  servant 
unless  he  directed  him  to  make  the  arrest  or  ratified  the  act,  or  unless  the  serv- 
ant was  acting  within  the  scope  of  his  authority.*' 

Justification. — What  amounts  to  probable  cause  in  cases  of  malicious  prose- 
cution will  amount  to  reasonable  grounds  to  arrest  on  suspicion  for  felony.**  It 
may  be  a  question  for  the  jury.*' 

Damages.^" — The  question  as  to  the  measure  of  damages  is  for '  the  jury.'^ 
Compensation  for  loss  of  time  and  for  mental  suffering  can  be  recovered,  though 
not  specially  alleged. °^  To  this  end  bad  jail  conditions  may  in  some  states  be 
shown.''  Unless  malice  is  shown,  exemplary  damages  cannot  be  had,°*  and  malice 
not  imputable  to  defendant  has  no  effect.''  Honest  mistake"  and  admission^ 
of  guilt  may  be  considered  in  mitigation.'^ 

§  2.  The  action  to  recover  damages.^^ — The  petition  must  set  out  facts 
showing  that  detention  was  unlawful,'®  but  duration  of  imprisonment  need  not 
be  alleged.""    Where  malice  is  alleged,  it  must  be  proved." 


the   person.     Cox  v.   Durham    [C.   C.   A.]    128 
P.    870. 

43.  Under  Baltimore  City  Charter,  deten- 
tion from  1:15  p.  m.  until  between  three  and 
five  o'clock  the  same  afternoon  is  not  un- 
reasonable. Brish  V.  Carter  [Md.)  57  A. 
210. 

44.  Grinnell  v.   Weston,   88  N.  T.  S.   781. 

45.  A  Justice  of  the  peace  is  a  judicial 
officer.  McVeigh  v.  Ripley  [Conn.]  58  A. 
701.  "Where  a  justice  committed  one  for  a 
crime  when  he  should  have  adjudged  that 
there  was  probable  cause  for  holding  him 
tor  trial  by  a  higher  tribunal,  he  was  not 
liable.  Id.  Where  a  justice  issued  a  war- 
rant for  arrest  of  a  peddler  on  an  affidavit 
informally  and  inartiflcially  drawn,  but 
which  stated  facts  constituting  a  misde- 
meanor under  Town  Laws  1888,  c.  538,  §§  184, 
187.  Gilbert  v.  Satterlee,  43  Misc.  292,  88 
N.   Y.    S.   871. 

46.  Justice  issued  a  warrant  on  a  com- 
plaint insufficient  to  authorize  it.  Goodell 
V.  Tower  [Vt.]  58  A.  790.  Where  a  justice 
Issued  a  warrant  for  an  offense  over  which 
he  had  no  jurisdiction  and  one  was  taken 
into  custody  thereunder.  Heller  v.  Clarke 
[Wis.]    98  N.  W.    952. 

47.  A  street  oar  conductor  wearing  the 
badge  of  a  special  policeman  who  arrested  a 
person  by  direction  of  the  city  police  was 
not  acting  by  direction  of  the  company. 
Cordner  v.  Boston,  etc.,  K.  Co.,  72  N.  H.  413, 
57  A  234  Where  a  street  car  conductor 
wearing  the  badge  of  a  special  policeman 
went  while-  off  duty  in  search  of  a  man  and 
arrested  him,  he  was  not  acting  within  the 
scope   of   his   employment   [Pub.   St.    1901,   c. 

160,   §  32].     Id.  ,  „    ^  T 

48.  See  Malicious  Prosecution,  2  Curr.  L. 
767  Where  one  had  a  horse  In  his  posses- 
sion substantially  answering  the  descrip- 
tion of  one  that  had  been  stolen.  Brlsh  v. 
Carter  [Md.]  57  A.  210.  There  was  prob- 
able cause  for  arrest  where  a  landowner 
objected    to   the   opening  of  a  highway   and 


forcibly  obstructed  a  road  overseer  in  the 
performance  of  his  duties.  Richardson  v. 
Dybedahl  [S.  D.]  98  N.  W.  164.  A  discharge 
under  habeas  corpus  proceedings  is  a  final 
adjudication  that  the  detention  was  illegal, 
but  not  that  the  arrest  was  illegal  so  as  to 
make  the  officer  a  trespasser  ab  initio. 
Frlesenhan  v.  Maines   [Mich.]   100  N.  W.   172. 

49.  Where  one  procured  an  arrect  because 
he  believed  the  person  to  be  one  against 
whom  he  had  preferred  a  criminal  charge. 
Grinnell  v.   Weston,    88   N.   T.   S.   781. 

30.     See  1   Curr.  L.   1203. 

51.  Whether  one  who  admitted  his  guilt 
of  the  offense  charged  could  recover  the 
cost  of  habeas  corpus  proceedings  In  which 
he  was  discharged  because  his  detention 
without  hearing  was  reasonable.  Frlesen- 
han v.  Maines    [Mich.]   100  N.  W.   172. 

52.  Goodell  V.  Tower  [Vt.]  58  A.  790. 
$500  held  not  excessive  where  a  merchant 
followed  a  customer  Into  the  street,  ac- 
cused her  of  taking  goods  she  had  not  paid 
for  and  told  her  she  would  have  to  go  back 
to  the  store.  Crowd  present.  Dunlevy  v. 
Wolferman    [Mo.   App.]    79   S.   W.   1165. 

53.  The  condition  of  the  prison  as  to 
cleanliness  and  odors  may  be  shown.  Puqua 
V.   Gambill    [Ala.]    37    So.    235. 

54.  Causing  an  arrest  on  suspicion  that 
the  person  was  one  who  had  committed  a 
crime.     Grinnell  v.  Weston,  88  N.  Y.  S.  781. 

55.  One  procuring  an  arrest  is  not  re- 
sponsible for  the  wanton  and  oppressive  con- 
duct of  the  officer  after  the  arrest.  Grinnell 
V.    Weston,    88    N.    Y.    S.    781. 

50.  A  merchant  under  the  impression  that 
a  customer  had  taken  goods  which  she  had 
not  paid  for.  Dunlevy  v.  Wolferman  [Mo. 
App.]    79   S.  W.   1165. 

57.  Where  one  was  discharged  in  habeas 
corpus  proceedings  because  his  detention 
was  illegal.  Frlesenhan  v.  Maines  [Mich.] 
100   N.    W.   172. 

58.  See   1   Curr.  L.   1203. 

59.  Action    against    a    county    Judge    for 
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Probable  cause'^  and  facts  constituting  justification  must  be  specially  pleaded."' 
The  plaintifE  is  not  required  to  show  want  of  probable  cause.®* 
Instructions  without  foundation  in  the  evidence  may  be  refused.'* 

FALSE    PRETENSES    AND    CHEATS,  no 

Elements  of  offense." — To  constitute  the  crime  of  obtaining  property  of  an- 
other by  means  of  false  pretenses,  the  representations"  made  must  have  been  false,'" 
to  the  knowledge  of  the  party  making  them,^"  and  made  with  the  intent  to  de- 
fraud.''^ The  false  pretenses  must  have  been  believed  and  relied  on  by  the  party 
alleged  to  have  been  defrauded,^^  to  his  pecuniary  damage,"  and  must  have  re- 


oommitinent  of  a  witness  for  refusing  to 
testify.  Olmsted  v.  Edson  [Neb.]  98  N.  W. 
415. 

60.  Complaint  except  as  to  this  followed 
Code  1896,  p.  946,  form  19.  Mitchell  v. 
Gambin    [Ala.]   37  So.   402. 

61.  Though  allegations  are  unnecessary. 
Puqua  V.  GambiU  [Ala.]  37  So.  235. 

ea.  Cannot  be  shown  under  the  general 
issue.  Thompson  v.  Bucholz  [Mo.  App.] 
81  S.  W.  490.  Where  evidence  thereof  was 
admitted  without  objection,  the  court  was 
not  required  Co  mention  it  in  the  instruc- 
tions.    Id. 

63.  Where  an  officer  was  not  authorized 
to  arrest  without  a  warrant,  a  plea  alleg- 
ing that  plaintiff  violated  an  ordinance  but 
which  does  not  allege  that  the  oftense  was 
committed  in  the  presence  of  the  officer  or 
that  he  had  a  warrant  is  bad.  Mitchell  v. 
Gambin   [Ala.]   37  So.   402. 

64.  Thompson  v.  Bucholz  [Mo.  App.]  81 
S.  W.   490. 

65.  Thompson  V.  Bucholz  [Mo.  App.]  81 
S.    W.    490. 

66.  Includes  false  pretenses  proper  and 
also  analogous  statutory  crimes  like  cheat- 
ing and  swindling,  and  confidence  games, 
though  denominated  "larceny"  by  statute. 
See   1   Curr.   L.   1204. 

NOTE.  False  pretenses,  larceny  and  em- 
bezzlement dlstlngnlsliea:  Where,  by  means 
of  fraud,  conspiracy  or  artifice,  the  posses- 
sion of  property  is  obtained  with  a  feloni- 
ous intent,  and  the  title  as  well  as  posses- 
sion is  parted  with,  the  crime  is  that  of  ob- 
taining property  by  false  pretenses.  See 
People  V.  Tomlinson,  102  Cal.  19,  36  P.  506 
People  V.  De  Graaf,  127  Cal.  676,  60  P.  429 
Haley  v.  State,  49  Ark.  147,  4  S.  W.  746 
Pease  v.  State,  94  Ga.  615,  21  S.  E.  588 
Stewart  v.  People,  173  111.  464,  50  N.  E. 
1056,  64  Am.  St.  Rep.  133;  People  V.  Law- 
rence, 137  N.  T.  517,  33  N.  B.  547.  If  the 
owner  does  not  part  with  title,  the  oftense 
is  larceny.  Embezzlement  is  committed 
where  one  honestly  receives  goods  upon 
trust  and  afterwards  fraudulently  converts 
them  to  his  own  use.  See  cases  above  cited, 
particularly  People  v.  Tomlinson,  102  Cal.  19. 
. — Prom  note  on  "Larceny"  in  88  Am.  St. 
Rep.  672. 

67.  See   1  Curr.  L:   1204. 

68.  Note:  The  false  pretense  may  be  in 
regard  to  one's  credit.  People  v.  Wasser- 
vogle,  77  Cal.  173.  Or  a  false  statement  of 
agency  [N.  C.  Code,  §  1025].  State  v.  Dixon, 
101  N.  C.  741;  Bobbitt  v.  State,  87  Ala.  91. 
The  fraudulent  pretense  on  sale  of  property 
may  relate  to  quality,  quantity,  nature  or 
other   incident   of  property   offered   for   sale. 


by  which  the  purchaser,  relying  thereon,  is 
defrauded.  Jackson  v.  People,  126  111.  139. 
See  State  v.  Matthews  [Kan.]  10  L,  R.  A. 
308. 

69.  One  cannot  be  convicted  of  the  offense 
of  cheating  and  swindling  by  procuring  cred- 
it through  false  representations  as  to  owner- 
ship of  cattle,  unless  such  representations 
are  proved  to  be  false.  Lee  v.  State,  120 
Ga.  194,  47  S.  E.  545.  But  it  is  enough  if 
a  material  part  of  the  pretense  be  false.  A 
representation  that  there  was  "nothing 
against  property  to  hurt,"  when  part  of  the 
property  was  owned  by,  and  the  rest  heavily 
mortgaged  to,  another,  held  sufficiently 
false.     Wilkerson  v.  State   [Ala.]   36  So.  1004, 

70.  Hunter  v.  State  [Tex.  Cr.  App.]  81  S. 
W.  730. 

71.  Wilkerson  v.  State  [Ala.]  36  So.  1004. 
But  an  intent  to  defraud  is  not  an  element 
of  the  offense  of  swindling  in  Texas.  Rep- 
resentations must  be  false,  or  fraudulently 
made,  with  Intent  to  acquire  property  or 
money,  for  the  purpose  of  appropriating  tlie 
same,  or  of  destroying  or  impairing  the 
rights  of  the  party  entitled  thereto;  and  such 
party -must  have  relied  on  the  representa- 
tions. McPearson  v.  State  [Tex.  Cr.  App.] 
79   S.   W.    522. 

72.  State  v.  Bohle  [Mo.]  81  S.  W.  179. 
Pretenses  must  actually  mislead.  Wilkerson 
v.  State  [Ala.]  36  So.  1004.  The  question  of 
reliance  on  false  representations  having  been 
submitted  to  the  jury,  a  special  requested 
instruction  that  defendant  would  not  be 
guilty  unless  the  party  defrauded,  believed 
the  representations  and  relied  on  them, 
though  the  jury  found  them  false  and  fraud- 
ulent, was  properly  refused.  McPearson  v. 
State  [Tex.  Cr.  App.]  79  S.  W.  522.  Where 
mortgagees  were  induced  to  part  with  money 
by  false  representations  that  there  were 
no  other  liens  on  the  security,  it  was  no 
defense  that  the  advances  were  actually 
made  some  time  after  the  mortgage  was  ex- 
ecuted. Wilkerson  v.  State  [Ala.]  36  So. 
1004.  A  connection  must  be  shown  between 
the  false  pretenses  and  the  obtaining  of  the 
property.  Hunter  v.  State  [Tex.  Cr.  App.] 
81  S.  W.  730.  An  insured  disappeared  and 
the  beneficiary  made  proof  of  loss  and  col- 
lected on  the  policy  by  a  judgment,  the  in- 
surance company  denying  insured's  death. 
Insured  was  later  found  and  prosecuted  for 
false  pretenses.  Held,  there  could  be  no 
conviction,  since  the  alleged  false  pretense 
of  death  was  not  shown  to  have  been  made 
to  any  one,  and  the  company  did  not  be- 
lieve insured  was  dead.  Hunter  v.  State 
[Tex.    Cr.    App.]    81    S.    W.    730. 

73.  The  false  pretenses  alone  do  not  con- 
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lated  to  a  past  or  existing  fact.'*  Where  the  loss  was  occasioned  by  a  recovery 
of  judgment  by  an  innocent  person,  there  is  no  causal  connection  between  the 
fraud  and  the  loss."  The  pretenses  or  representations  may  be  by  acts  or  con- 
duct as  well  as  by  words.''* 

Statutory  cheats. — Among  the  offenses  of  this  character  created  by  statute 
are  the  making  of  a  contract  of  service  to  procure  advance  wages  and  without 
intent  to  perform,''  prohibiting  confidence  games,'*  or  impersonating  Federal 
officers,"  the  presentation  of  a  false  and  fraudulent  claim  to  a  public  officer,""  or 
prohibiting  the  pretending  to  exercise  the  art  of  dealing  with  spirits.'^  Under  the 
New  York  statute,  many  acts  in  the  nature  of  cheats  are  denominated  larceny.*^ 

The  place  of  the  crime  is  the  place  where  the  false  pretenses  are  made  and 
the  goods  actually  obtained.*^ 


stitute  the  crime;  the  obtaining  of  chattels 
thereby  Is  also  necessary.  Commonwealth 
V.  Schmunk,  207  Pa.  544,  56  A.  1088.  Pre- 
tenses must  induce  party  alleged  to  be 
wronged  to  part  with  property.  Wilkerson 
V.  State  [Ala.]  36  So.  1004;  Hunter  v.  State 
[Tex.  Cr.  App.]  81  S.  "W.  730.  One  cannot 
be  convicted  of  cheating  and  swindling,  un- 
der Pen.  Code  1895,  §  670,  unless  the  per- 
son alleged  to  Tiave  been  defrauded  is  shown 
to  have  sustained  some  pecuniary  loss.  Bus- 
by '  v.  State  [Ga.]  48  S.  E.  314.  The  exe- 
cution of  a  note  and  chattel  mortgage  In 
an  assumed  name  for  the  goods  was  no  de- 
fense. State  V.  Bohle  [Mo.]  81  S.  "W.  179. 
The  Nebraska  act  relating  to  false  pre- 
tenses makes  criminal  the  act  of  fraudu- 
lently obtaining  signatures  to  written  in- 
struments conveying  title  to  realty.  Moline 
V.    State    [Neb.]    100   N.   W.    810. 

74.  A  false  pretense  is  a  false  representa- 
tion, relating  to  some  existing  or  past  fact. 
"A  promise,  not  meant  to  be  kept  is  not  a 
false  pretense."  Wilkerson  v.  State  [Ala.] 
36  So.  1004.  Any  representation,  assurance 
or  promise  relating  to  a  future  transaction, 
however  false  and  fraudulent,  is  not  with- 
in the  meaning  of  the  statute.  Cook  v. 
State    [Neb.]    98    N.    W.    81U. 

75.  As  where  an  Insurance  company  was 
sued  on  a  policy  and  judgment  rendered 
against  it,  though  It  denied  the  death  of 
insured.  Insured  could  not  be  convicted  of 
swindling  for  falsely  pretending  death,  since 
the  insurance  was  collected  by  innocent  ben- 
eficiary, through  the  court.  Hunter  v.  State 
[Tex.    Cr.    App.]    81    S.    W.    730. 

76.  Hunter  v.  State  [Tex.  Cr.  App.]  81  S. 
W.    730. 

77.  Statute  (Acts  Gen.  Assem.  1903,  p.  90), 
providing  that  a  person  who  contracts  for 
services  with  intent  to  procure  money  and 
not  to  preform  the  services  shall  be  deemed 
a  common  cheat  and  swindler  and  be  guilty 
of  a  misdemeanor,  is  not  unconstitutional  as 
providing  imprisonment  for  debt;  as  the 
punishment  is  for  the  fraudulent  intent  with 
which  money  is  procured  and  not  for  fail- 
ure to  comply  with  the  obligation.  Lamar 
V.    State,    120   Ga.    312,    47    S.    B.    958. 

78.  The  phrase  "three  card  monte"  as 
used  In  Rev.  St.  1899,  §  2216,  making  It  a 
crime  to  play  or  practice  the  game,  defined. 
State  V.  Bdgen  [Mo.]  80  S.  "W.  942.  Evidence 
held  sufficient  to  warrant  conviction  for 
playing  the  three  card  monte  game,  though 
prosecutor  lost  no  money.  Id.  One  who 
Induced   prosecutor   to   bet   on   a   three   card 


monte  game  played  by  a  confederate  was 
punishable  as  an  accessory  before  the  fact 
Id. 

79.  Where  defendant  falsely  represented 
himself  as  a  United  States  secret  service 
officer,  and,  ten  months  later,  as  a  traveling 
salesman,  and  presented  a  worthless  check 
and  obtained  money  thereon,  it  was  held 
that  defendant  might  be  held  on  the  com- 
mon law  offense  of  obtaining  money  by  false 
pretenses,  but  could  not  be  convicted  under 
the  Federal  act  prohibiting  persons  from 
pretending  to  be  Federal  officers  and  ob- 
taining property  as  such.  United  States  v. 
Farnham,    127    F.    478. 

80.  The  chairman  of  a  town  board  of 
supervisors  caused  two  orders  to  be  issued 
on  the  treasurer  for  unauthorized  claims, 
which  he  negotiated  at  a  bank  and  which 
were  later  paid  by  the  treasurer.  Held 
guilty  of  offense  under  Gen.  St.  1894,  §  6812. 
State  V.  Peebles    [Minn.]    101   N.   W.    306. 

81.  One  pretending  to  exercise  the  art  of 
dealing  with  spirits,  in  order  to  cure  dis- 
ease, is  guilty  of  an  Infraction  of  the  stat- 
ute prohibiting  any  person  from  pretending 
to  exercise  the  art  of  witchcraft,  conjura- 
tion, fortune-telling,  or  dealing  with  spirits 
[Rev.  Code  1852,  amended  in  1893,  p.  961, 
0.-132,  §  7].  State  v.  Durham  [Del.  Gen. 
Sess.]    58   A.    1024. 

82.  Where  several  parties  combined  to 
dispose  of  worthless  stock  by  means  of  a 
false  and  fraudulent  device,  they  were  all 
guilty  of  grand  larceny  under  Pen.  Code, 
§  528.  People  v.  Putnam,  90  App.  Div.  125, 
85  N.  T.  S.  1056.  An  alleged  false  represent- 
ation by  a  purchaser  of  materials  to  the 
effect  that  he  had  a  large  order  for  the 
goods  when  manufactured,  from  a  responsi- 
ble party,  held  not  a  representation  as  to 
the  purchaser's  means  and  ability  to  pay, 
but  that  the  seller  was  to  be  assured  by  the 
bills  payable  of  the  prospective  purchaser; 
hence  such  representation  was  not  one  re- 
quired to  be  in  writing  and  signed,  under 
Pen.  Code,  §  544,  but  constituted  a  crime  un- 
der Pen.  Code,  5  528,  though  oral.  People 
V.  Rothstein,  88  N.  Y.  S.  622.  Reversing  Id., 
42  Misc.  123,  85  N.  T.  S.  1076,  on  this  point, 
a  certificate  of  doubt  having  been  issued, 
and  affirming  conviction. 

83.  False  pretenses  were  written  In  Alle- 
gheny county,  Pennsylvania,  and  mailed 
there  to  New  York,  and  goods  were  con- 
signed, on  the  faith  of  the  false  pretenses, 
to  defendant,  who  actually  obtained  them  in 
Allegheny    county.      Held,     the     crime    was 
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Defenses. — That  defendant  was  at  the  time  of  the  alleged  offense  suffering 
from  serious  physical  injuries  is  a  good  defense  to  a  prosecution  for  swindling 
based  on  failure  to  perform  contract  for  services.**  In  Arizona,  it  was  held  that 
the  fact  that  money  was  obtained  from  county  officers  by  virtue  of  a  custom  which 
was  not  warranted  by  law  was  no  defense.*" 

The  indictmeni^"  is  usually  sufficient  if  it  alleges  the  elements  of  the  offense 
in  the  language  of  the  statute  defining  it."  It  must  allege  that  the  false  pre- 
tenses were  relied  on,  unless  the  fact^of  such  reliance  is  necessarily  implied,** 
and  that  the  party  alleged  to  be  wronged  parted  with  something  of  value.*' 
Where  a  statute  does  not  define  the  acts  constituting  the  particular  crime  de- 
fined, the  indictment  must  allege  the  facts  relied  on  to  constitute  it.°°  If  the 
alleged  false  tokens  or  instruments  used  are  otherwise  sufficiently  described,  they 
need  not  be  set  out  in  detail."^ 

An  accusation  under  the  Georgia  statute  relating  to  fraudulent  contracts  for 
services  must  state  specifically  what  the  advances  obtained  consisted  of,°^  and 
must  sufficiently  allege  the  fraudulent  intent."' 

Evidence  and  proof. ^* — Evidence  of  other  siipilar  transactions  is  admissible,"* 


committed   in    that    county.      Commonwealth 
V.    Schmunk,    207   Pa.    544,    56  A.    1088. 

84.  Under  Acts  1903,  p.  90.  Hart  v.  State 
[Ga.]    48   S.  B.   925. 

85.  One  who,  knowing  of  a  custom  where- 
by a  county  paid  for  services  of  inter- 
preters in  criminal  cases  before  Justices  of 
the  peace,  presents  a  claim  for  such  services 
and  obtains  payment,  though  he  never  rend- 
ered any  services,  is  guilty  of  obtaining  mon- 
ey by  false  pretenses,  though  the  custom  of 
so  paying  interpreters  is  not  warranted  by 
law.  Berreyesa  v.  Territory  [Ariz.]  76  P. 
472. 

86.  See   1  Curr.  !■.   1205. 

87.  An  Information  stating  the  acts  con- 
stituting the  offense  in  the  language  used 
by  the  statute  in  defining  the  crime  of  ob- 
taining money,  etc.,  by  false  pretenses,  is 
sufficient.  State  v.  Ryan,  34  Wash.  597,  76 
P.  90.  Ar.  indictment  which  In  substance 
charges  defendants  with  willfully  conspir- 
ing to  cheat  and  defraud  sufficiently  names 
and  describes  the  crime  within  Pen.  Code, 
§§  168,  276.  People  v.  Rathbun,  44  Misc.  88, 
89  N.  T.  S.  746.  An  indictment  charging  that 
defendant  unlawfully  and  feloniously  played 
and  practiced  the  confidence  game  or  swindle 
known  as  "three  card  monte,"  and  then  and 
there  feloniously  attempted  to  obtain  a  large 
sura  of  money  from  a  named  person,  is  suffi- 
cient, following  the  language  of  Rev.  St. 
1899,  §  2216.  State  v.  Bdgen  [Mo.]  80  S. 
W.  942.  An  indictment  charging  that  de- 
fendant by  means  of  fraud  and  false  pre- 
tenses obtained  signatures  to  a  certain  war- 
ranty deed,  held  sufficient,  and  to  charge 
but  one  offense.  Moline  v.  State  [Neb.]  100 
N.  W.  810.  An  indictment  substantially 
charging  defendants  with  conspiring  to  cheat 
and  defraud  a  named  company  by  drawing 
checks  and  drafts  against  it  in  favor  of 
another  company,  for  debts  which  did  not 
exist,  and  appropriating  the  proceeds,  held 
to  sufficiently  charge  the  unlawful  agree- 
ment necessary  to  constitute  a  conspiracy. 
People  V.  Rathbun,  44  Misc.  88,  89  N.  T.  S. 
736.  The  indictment  does  not  charge  two 
crimes,  conspiracy  and  grand  larceny,  by 
Retting  out  the  acts  by  which  the  fraud  was 


accomplished.  Id.  The  offense  charged  was 
conspiracy,  and  that  offense  was  not  merged 
In  the  grand  larceny  so  as  to  prevent  a  pros- 
ecution   for   conspiracy.      Id. 

88.  A  specific  averment  that  the  false  pre- 
tenses were  relied  on  is  unnecessary.  If  it 
be  alleged  that  the  property  was  obtained 
by  means  of  the  false  pretenses,  with  intent 
to  defraud  the  owner.  State  v.  Ryan,  34 
"Wash.  597,  76  P.  90. 

89.  An  allegation  that  "twenty  dollars" 
was  paid  defendant  is  a  sufficient  averment 
that  the  informant  parted  with  something 
of  value.  State  v.  Ryan,  34  Wash.  597,  76  P. 
90.  An  Indictment  for  cheating  and  swin- 
dling Is  fatally  defective  if  it  does  not  al- 
lege that  the  cheating  caused  pecuniary  loss 
to  the  party  defrauded.  Busby  v.  State  [Ga.] 
48    S.    B.    314. 

90.  An  Indictment  for  presenting  a  false 
or  fraudulent  claim  to  a  county  or  city 
officer  for  allowance  (under  Pen.  Code,  §  72) 
must  state  the  facts  showing  wherein  the 
claim  is  fraudulent.  People  v.  Mahony  [Cal.] 
78  P.   354. 

91.  Information  held  to  sufficiently  de- 
scribe a  worthless  bank  bill,  the  "false 
token"  used,  without  setting  It  out  in  haec 
verba,  or  stating  the  particulars  in  which 
it  was  false  and  invalid.  State  v.  Ryan,  34 
Wash.  597,  76  P.  90.  An  indictment  charging 
a  conspiracy  to  cheat  and  defraud  by  draw- 
ing checks  and  drafts  for  debts  which  did 
not  exist  need  not  set  out  the  checks  and 
drafts.  People  v.  Rathbun,  44  Misc.  88,  89  N. 
T.  S.  746. 

92.  Acts  1903,  p.  90.  Campbell  v.  State 
[Ga.]    48    S.    B.    920. 

93.  An  accusation  charging  th'at  the  acts 
were  "with  Intent  to  procure  said  advances 
*  *  •  and  not  comply  with  said  contract" 
sufficiently  charges  the  fraudulent  intent, 
though  the  exact  language  of  the  statute  is 
not  followed.  Campbell  v.  State  [Ga.]  48  S. 
B.  920. 

94.  Conviction  for  presenting  a  false  claim 
to  county  commissioners  reversed  because 
the  evidence  failed  to  connect  defendant  with 
the  crime  charged.  State  v.  Adams  [Idaho] 
75  P.  258.     Bvldence  that  defendant  request- 
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usually  to  prove  the  fraudulent  intent.""  Admissions  of  a  defendant  are  admis- 
sible against  him,  though  not  made  in  the  presence  of  the  party  defrauded."^  If 
a  conspiracy  to  commit  the  offense  is  proven,  declarations  of  a  conspirator  in 
furtherance  of  the  common  purpose  are  admissible  against  the  co-conspirators.°° 

FENCES. 

Laws  compelling  the  maintenance  of  partition  fences,'^  and  delegating  to  an 
officer  the  fixing  of  their  sufficiency,"  are  valid.  Such  a  law  is  not  void  for  un- 
certainty because  it  calls  for  recording  in  a  record  not  denominated  with  technical 
accuracy.* 

Eailroad  companies  are  not  required  in  Ohio  to  fence  against  persons.*  An 
agreement  between  adjoiners  that  one  of  them  should  build  a  line  fence  carries 
with  it  by  implication  the  right  to  do  such  things  as  are  necessary  for  the  ac- 
complishment of  the  undertaking." 

For  injuries  attributable  to  breach  of  one's  duty  to  keep  up  a  fence,  he  is 
liable.^     A  fence  of  unsightly  proportions  may  be  a  violation  of  the  rights  of  an 


ed  delivery  of  goods  to  a  certain  address, 
and  that  he  knew  of  their  transfer  to  an- 
other place  and  told  the  officer  where  they 
were,  was  sufficient  proof  of  delivery  of  the 
goods.  State  v.  Bohle  [Mo.]  81  S.  "W.  179 
In  California  (Pen.  Code,  §  1110),  where  a 
false  pretense  is  expressed  in  language,  un- 
accompanied by  a  false  token  or  writing,  or 
some  note  or  memorandum  in  writing  sub- 
scribed by  defendant,  the  pretense  must  be 
proved  by  two  witnesses,  or  one  witness  and 
corroborating  circumstances.  Conviction  re- 
versed where  representation  as  to  owner- 
ship of  stock  and  fixtures  was  proved  by 
only  one  witness,  and  there  was  no  writing. 
People  V.   Chrones,   141    Cal.   xviii,    75   P.   180. 

95.  Evidence  of  similar  representations  to 
other  persons,  for  similar  purposes,  admis- 
sible against  defendant  to  prove  his  state- 
ment of  account  or  representations  as  to  his 
financial  standing  false.  People  v.  Noblett,  96 
App.  Div.  293,  89  N.  T.  S.  181.  Where  evi- 
dence as  to  a  subsequent  similar  fraudulent 
transaction  was  first  brought  out  on  cross- 
examination,  the  transaction  could  be  fully 
brought  out  on  the  redirect  exan.lnation.     Id. 

96.  Evidence  of  an  exactly  similar  fraud- 
ulent trans^i.ction  was  admissible  against  de- 
fendant, though  he  was  not  a  party  thereto, 
where  the  others,  combined  with  him  in  the 
offense  charged,  were  parties  to  the  other 
crime.  People  v.  Putnam,  90  App.  Div.  126, 
85   N.   T.    S.   1056. 

97.  Statements  of  defendant  in  regard  to 
alleged  false  claims  for  personal  injuries 
were  admissible,  though  the  party  against 
whom  the  claim  was  made  was  not  Present. 
McPearson  v.  State  [Tex.  Cr.  App.]  79  S.  W. 

98  In  such  case,  the  order  of  proof  Is 
immaterial;  the  existence  of  the  conspiracy 
may  be  proven  after  the  declarations  have 
been  admitted.  People  v.  Putnam,  90  App. 
niv    IS^;    85  N   T.  S.  1056. 

l  under  Burns'  Rev.  St.  1901,  §§  6564-6569, 
not  a  taking  of  property  without  due  pro- 
cess.    Tomlinson  y.  Bainaka  [Ind.]   70  N.  E. 

"a  Under  Burns*  Rev.  St.  1901,  f  6565,  a 
township  trustee  may  limit  the  kinds  of 
fence  to  be  erected  to  those  varieties  most 


commonly  used  in  the  township.  Tomlinson 
V.  Bainaka  [Ind.]  70  N.  B.  165.  Such  stat- 
ute is  not  unconstitutional  because  not  pro- 
viding for  a  tribunal  to  determine  the  suffi- 
ciency of  a  fence  built  by  an  a<yoiner  after 
notice,  or  the  sufficiency  of  an  existing 
fence.      Id. 

3.  Provision  in  such  law  requiring  con- 
tractor who  builds  the  fence  to  record  state- 
ment of  township  trustee  in  mechanics'  lien 
record  does  not  render  such  provision  In- 
effective because  there  was  not  such  rec- 
ord. It  may  be  recorded  where  mechanics' 
liens  are  recorded.  Tomlinson  v.  Bainaka 
[Ind.]  70  N.  E.  155. 

4.  The  fence  required  by  section  3324,  Rev. 
St.  1892  is  one  sufficient  to  turn  stock.  Lake 
Shore,  etc.,  R.  Co.  v.  Liidtke,  69  Ohio  St. 
384,   69  N.  B.   663. 

5.  Cut  branches  from  the  trees.  New- 
berry V.  Bunda  [Mich.]  100  N.  "W.  277. 
Whether  it  was  necessary  to  cut  branches 
in  this   case   was   for   the   Jury.     Id. 

e.  NOTE.  Division  fencest  One  is  liable 
for  Injuries  to  an  adjoining  owner's  stock 
proximately  resulting  from  his  failure  to 
keep  up  a  partition  fence  which  It  is  his 
duty  to  maintain;  hence  where  cattle  passed 
through  and  over  defendant's  land  onto  a 
railroad  track.  Pitzner  v.  Shinnook,  41  Wis. 
676.  But  where  a  colt  strayed  through  and 
got  down  In  a  natural  hollow  on  the  de- 
fendant's land,  he  was  held  not  liable  (Pales 
V.  Cole,  ISS  Mass.  322),  and  failure  to  keep 
a  fence  around  a  growing  crop  does  not 
render  the  owner  liable  for  injuries  to  cat- 
tle resulting  from  the  eating  thereof  (Fen- 
nel! V.  Sequin  St.  R.  Co.,  70  Tex.  67).  In 
contradistinction  to  Fales  v.  Cole,  153  Mass. 
322,  see  Rooth  v.  Wilson,  1  Barn.  &  Aid. 
59,  where  a  recovery  was  allowed  under 
about  the  same  state  of  facts;  see,  also, 
Powell  V.  Salisbury,  2  Tounge  &  J.  391, 
where  a  recovery  was  denied  where  a  horse 
was  killed  by  a  haystack  falling  upon  It. 
— Prom  note  to  Wilder  v.  Stanley  [Vt.]  20  L. 
R.  A.   479. 

Where  cattle  pass  through  defendant's 
portion  of  a  fence,  he  is  liable,  though  the 
plaintiff's  portion  is  also  defective.     Osburn 
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adjoining  owner,'  and  one  over  the  line  is  a  trespass.'  A  railroad  may  be  liable 
under  fence  laws  for  injury  to  animals  coming  from  remote  fields  if  it  has  made 
the  injury  possible  by  failure  to  keep  up  its  fences.^ 

An  action  under  the  Indiana  law  by  one  adjoiaer  to  foreclose  a  lien  for  the 
erection  of  a  partition  fence  being  equitable/"  a  jury  may  be  denied."  The  plain- 
tiff must  prove  all  facts  necessary  to  give  the  township  trustee  authority  to  con- 
tract for  the  building  of  the  fence.^^ 

Grimes  and  penalties. — In  Texas,  destruction  of  fences  is  an  injury  to  the 
possessory  rights,^'  and  that  one  has  some  title  or  claim  to  the  land  does  not 
justify  the  destruction  of  a  fence  thereon."  One  who  destroys  his  own  fence  or 
fences  enclosing  premises  of  which  he  is  in  the  actual  possession  cannot  be  con- 
victed of  unlawfully  injuring  the  fence  of  another."  Ownership  of  a  fence  may 
be  shown  by  evidence  that  one  claiming  it  built  it  and  has  been  in  unmolested 
possession  of  the  land  for  several  years.^' 


PEBBIES. 


A  state  has  the  right  to  grant  a  privilege  to  ferry  from  its  shores  across  a 
navigable  river  between  two  states,^'  and  to  regulate  the  fares  to  be  charged/' 


V.  Adams,  70  111.  291.  An  owner  who  falls 
to  keep  up  his  division  fence  cannot  recover 
for  damages,  caused  by  trespassing  animals 
resulting  therefrom.  Webber  v.  Closson,  35 
Me.  26;  D'Arcy  v.  Miller,  86  111.  102,  29  Am. 
Rep.  11;  Rangier  v.  McCreight,  27  Pa.  95; 
Phelps  V.  Cousins,  29  Ohio  St.  135;  Shepard 
V.  Hees,  12  Johns.  [N.  T.]  433;  Roach  ^v. 
Lawrence,  56  Wis.  478;  Cowles  v.  Balzer,  47 
Barb.  [N.  T.]  562. — From  note  to  Bulpit  V. 
Matthews   [111.]    22   L.   R.  A.   62. 

7.  See  Adjoining  Owners,  1  Curr.  L.  21; 
Id.,  3  Curr.  L,  39.  Giller  v.  West,  162  Ind. 
17,    69   N.   E.   548. 

8.  Building  a-  fence  on  an  adjoining  own- 
er's land  gives  a  cause  of  action  for  tres- 
pass but  not  for  an  injunction.  Giller  V- 
West,   162  Ind.  17,  69  N.  E.  548. 

9.  note:.  Rxillroads. — Liability  for  dam- 
age to  animals;  Fencing  statutes:  A  statute 
required  railroad  companies  to  fence  their 
rights  of  way  and  provided  that  failure  to 
comply  should  render  them  liable  In  dam- 
ages to  the  owners  of  injured  cattle.  The 
plaintiff's  colt  escaped  from  its  owner,  trav- 
eled several  miles  along  a  highway,  broke 
through  a  fence  into  the  field  of  a  third  par- 
ty, and  thence  through  the  defendant  rail- 
road's defective  fence  to  its  track,  where  it 
was  run  over  by  the  defendant's  engine. 
Held,  that  the  defendant  is  liable.  Rinehart 
v.  Kansas,  etc.,  R.  Co.  [Mo.]  80  S.  W. 
910.  In  interpreting  statutes  similar  to  the 
Missouri  enactment,  courts  have  differed, 
and  even  in  Missouri  the  decisions  are  con- 
flicting. See  Ferris  v.  St.  Louis,  etc.,  R.  Co., 
30  Mo.  App.  122,  Certainly  one  object  of 
such  enactments  is  the  protection  of  the 
traveling  public.  Dickson  v.  Omaha,  etc., 
R.  Co.,  124  Mo.  140,  46  Am.  St.  Rep.  429. 
As  to  the  owners  of  animals,  in  England  and 
some  eastern  states,  only  those  whose  ani- 
mals were  rightfully  upon  property  adjoin- 
ing the  right  of  way,  and  were  injured 
through  the  railroad's  failure  to  fence,  can 
recover.  Eames  v.  Salem,  etc.,  R.  Co.,  98 
Mass.  560,  96  Am.  Dec.  676.  Many  western 
jurisdictions,   however,   hold   with   the  prin- 


cipal case  that  the  railroad  is  liable  even  to 
owners  of  trespassing  animals.  McCall  v. 
Chamberlain,  13  Wis.  637.  In  the  former 
jurisdictions,  the  common  law  rule  gener- 
ally prevails,  requiring  the  owner  of  ani- 
mals to  keep  them  in  at  his  peril.  In  some 
western  states,  this  rule  is  not  in  force, 
stock  being  allowed  to  graze  at  large.  Wag- 
ner v.  Bissell,  3  Iowa,  396.  This  in  part 
accounts  for  the  conflict  in  interpretation, 
and  makes  It  possible  to  support  both  lines 
of  authority  without  violating  the  principle 
that  to  recover  under  a  statute,  the  plain- 
tiff  must   show  that   he  is   one   of   the   class 

which   the   legislature   intended  to   protect. 

XVIII  Harvard  Law  R.  69.  See  full  discus- 
sion   in    Railroads,    2    Curr.    L.    1382. 

10,11.  Under  Burns'  Rev.  St.  1901,  §§  6564- 
6569.  Tomlinson  v.  Bainaka  [Ind.]  70  N.  E. 
165. 

12.  Burns'  Rev.  St.  1901,  §  6566.  Tomlin- 
son V.  Bainaka  [Ind.]  70  N.  B.  165.  A  com- 
plaint in  an  action  to  foreclose  a  lien  for 
erecting  a  fence  was  not  insufficient  be- 
cause not  alleging  that  the  fence  was  suffi- 
cient to   retain   stock.     Id. 

la.  Under  Pen.  Code  1895,  art.  794,  one 
in  actual  peaceable  possession  may  maintain 
action  therefor.  Pate  v.  State  [Tex.  Cr.  App  ] 
81  S.  W.  737.  Defendant  may  introduce  a 
deed  of  the  property  to  his  wife  to  show 
that  the  prosecutor  was  not  in  actual  peace- 
able possession  at  the  time  of  the  com- 
mission of  the  offense.  Id.  Evidence  as 
to  title  was  inadmissible  where  only  right 
to  possession  was  in  dispute.  Kalklosch  v. 
State  [Tex.  Cr.  App.]  80  S.  W.  85.  Evidence 
held  insufficient  to  warrant  an  instruction 
that  if  defendant  had  been  in  peaceable  pos- 
session of  the  land,  etc.,  he  should  be  ac- 
quitted.     Id. 

14.  Smith   V.   State    [Tex.   Cr.   App.]    79    S 
W.  34. 

15.  Instruction  approved.  Smith  v.  State 
[Tex.    Civ.    App.]    79    S.    W.    34. 

18.  Kalklosch  v.  State  [Tex.  Cr.  App  ] 
80   S.   W.    85. 

17.     Ohio  has  the  right  to  fix  the  fare  her 
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but  the  transportation  of  railroad  trains  across  the  Mississippi  river  at  a  point 
constituting  one  of  the  gateways  between  the  east  and  the  west,  is  not  the  main- 
tenance of  a  ferry  in  the  proper  sense  of  that  term,  but  interstate  commerce.^* 
Texas  statutes  providing  that  ferries  shall  be  licensed  applies  to  ferries  on  rivers 
wholly  within  the  state.^"  And  an  interstate  ferry  cannot  be  assessed  unless  it 
appears  that  a  license  is  required  by  the  state  on  the  opposite  shore.''^  In  Ken- 
tucky, a  nonresident  who  acquires  a  ferry  privilege  is  required  by  law  to  transfer 
it  to  a  resident  within  one  year,  but  failure  to  do  so  renders  it  voidable  only  at 
the  instance  of  his  grantor  or  in  a  direct  proceeding  instituted  by  the  state."^ 
Apart  from  the  starboard  hand  rule,  a  ferry  boat  is  entitled  to  space  requisite  for 
her  proper  manoeuvre  in  leaving  and  entering  her  slip.^^  Where  a  ferry  boat  is 
moored  and  the  gates  are  open,  assurance  is  given  that  it  is  safe  to  embark."* 
A  ferryboat  which  affords  its  passengers  a  means  of  landing  which  had  been  em- 
ployed by  it  and  other  ferries  for  years  and  had  never  been  found  dangerous  or 
ineffective  is  not  negligent."" 

FINES.  26 

When  a  sentence  for  a  fine  recites  that  it  is  "inclusive  of  costs,"  the  entire 
amount  will  be  construed  a  fine."' 

A  common  method  of  securing  the  satisfaction  of  a  judgment  for  a  fine  for 
a  misdemeanor  is  by  imprisonment."'     If  a  judgment  provides  for  satisfaction  in 


ferries  shall  charge  for  ferriage  to  the  West 
Virginia  shore.  State  v.  Faudre,  54  W.  Va. 
122,  46  S.  B.  269.  A  police  jury  has  power 
to  grant  exclusive  privilege  of  establish- 
ing a  ferry  within  Its  limits  (Rev.  Laws. 
§  1501),  but  not  an  Interstate  ferry,  and 
though  an  absolute  privilege  relative  to  the 
latter  may  be  ultra  vires.  It  is  not  abso- 
lutely void.  Prince  v.  Police  Jury  of  Con- 
cordia  Parish,    112   La.    257,    36   So.    342. 

18.  West  Virginia  cannot  punish  one  act- 
ing under  an  Ohio  franchise  for  charging 
a  passenger  coming  from  the  Ohio  shore 
more  than  is  allowed  by  the  Virginia  law 
for  ferriage  over  that  river.  State  v.  Fau- 
dre, 54  W.  Va.   122,   46  S.  B.  269. 

19.  Rev,  Laws  Illinois  1874,  c.  55,  penaliz- 
ing such  carrying  without  a  license,  is  un- 
constituional,  .where  such  statute  makes  the 
granting  of  a  license  discretionary,  citizens 
of  Illinois  preferred,  and  compels  the  licensee 
to  conduct  a  general  ferry  business.  St. 
Clair  County  v.  Interstate  Sand  &  Car  Trans- 
fer Co.,  192  U.  S.   454,   48  Law.  Ed.   518. 

Note:  A  ferry  franchise  is  a  privilege 
to  take  tolls  for  transporting  men,  cattle 
and  vehicles  across  a  body  of  water;  It  dif- 
fers in  no  essential  from  a  bridge  franchise. 
Hunter  v.  Moore,  44  Ark.  184,  51  Am.  St. 
Rep  589;  State  v.  Wilson,  42  Me.  9;  Broad- 
nax  V.  Baker,  94  N.  C.  675,  55  Am.  Rep.  633. 
Ferry  distinguished  from  a  bridge.  Parrott 
V  Lawrence  2  Dill.  332,  Fed.  Cas.  No.  10,772. 
But  a  boat  equipped  exclusively  for  the 
transportation  of  railroad  cars  and  which 
carries  no  baggage,  passengers  or  freight 
was  held  not  a  ferry  (New  York  rvr  New 
England  Transfer  Co.,  14  Blatoht  169,  Fed. 
Cas  No.  10,197),  and  a  boat  maintained  by 
one  for  the  accommodation  of  guests  at  a 
pleasure  ground,  though  passengers  were 
also  conveyed  for  hire  la  not  a  ferry  (Peo- 
ple V.  Mayo,  69  Hun,  659,  23  N.  T.  S.  938). 
—From  note  to  SisterviUe  Ferry  Co.  v.  Rus- 
sen   [W    Va.]    59   L.   R.   A.   513.   where   cases 


on  Definition,  Establishment,  Landings,  Ex- 
clusiveness  of  Right,  Regulation  and  Super- 
vision, Transfers  and  Contracts,  Rights  and 
Duties  of  Ferryman,  and  Extinguishment  of 
the  Privilege,  are  gathered  and  discussed. 

20.  Under  Rev.  St.  1895,  arts.  1537,  4797, 
4798,  an  interstate  ferry  cannot  be  licensed. 
Parsons  v.  Hunt  [Tex.  Civ.  App.]  81  S.  W. 
120. 

21.  Under  Rev.  St.  1895,  art.  4799,  unless 
it  so  appears.  It  will  be  assumed  that  no 
such  tax  is  charged.  Parsons  v.  Hunt  [Tex. 
Civ.   App.]    81   S.  W.    120. 

22.  Ky.  St.  1903,  S  1808,  subd.  3.  Paynter 
V.  Miller,  25  Ky.  L.  R.  2222,  80  S.  W.  469. 
The  failure  to  transfer  within  a  year  cannot 
be  attacked  after  a  nonresident  has  trans- 
ferred his  privilege  to  a  resident  with  the 
consent   of  a  county   court.      Id. 

23.  Steamboat  held  in  fault  for  a  collision, 
for  proceeding  too  close  to  the  shore,  want 
of  proper  lookout  and  not  keeping  her  course 
under  the  starboard  hand  rule.  City  of  New 
York  V.  New  York  &  E.  R.  Perry  Co.,  130 
P.  397.  See,  also.  Shipping,  etc.,  2  Curr.  L. 
1648. 

24.  Not  having  the  gang  plank  up  is  neg- 
ligence. Dougherty  v.  New  York,  etc.,  R. 
Co.,    86  N.   Y.   S.    746. 

25.  Scribner  v.  Long  Island  R.  Co.,  88  N. 
Y.    S.    351. 

2«.  Includes  only  enforcement  and  dis- 
position. Propriety  of  particular  punish- 
ments treated  in  Criminal  Law,  1  Curr.  L. 
827;  procedure  for  their  imposition  in  In- 
dictment and  Prosecution,   2   Curr.   L.   307. 

27.  The  costs  of  a  criminal  prosecution 
always  rest  on  the  convicted  defendant,  and 
it  is  highly  improper  to  include  such  costs 
in  estimating  the  fine.  Parish  Board  of  Di- 
rectors v.  Hebert,  112  La.  467,  36  So.  497. 

28.  See  Rev.  St.  §  7327.  Smith  v.  State, 
4  Ohio  C.  C.  (N.  S.)  101.  Under  a  Judg- 
ment  sentencing  a  defendant  to   pay   a  fine 
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that  manner  and  it  is  so  satisfied,  defendant's  property  is  not  liable  to  execution  to 
satisfy  it.''"  A  capias  pro  fine  may  issue,  though  the  verdict  of  the  jury  and  the 
judgment  pursuant  thereto  simply  find  defendant  guilty  and  assess  his  fine,  with- 
out expressly  providing  for  his  confinement  in  case  the  fine  is  not  paid."" 

A  judgment  for  a  fine  for  maintaining  a  liquor  nuisance  upon  certain  prop- 
erty is  a  lien  on  the  property.'^ 

A  violation  of  a  contract  for  services  with  a  surety  for  a  fine'^  is  not  punish- 
able unless  the  court  imposing  the  fine  had  authority  to  sentence  to  hard  labor.'' 
A  statute  permitting  the  hiring  out  of  persons  convicted  of  misdemeanors  does 
not  authorize  the  hiring  out  of  persons  convicted  of  a  felony.'* 

In  Tennessee,  a  defendant  has  the  right,  when  a  fine  is  assessed,  to  confess 
judgment  for  the  fine  and  costs,  with  sureties.*"  He  must  tender  more  than  one 
surety,  and  such  tender  may  be  to  the  court  or  clerk.'"  Attorneys  are  competent 
sureties.'"  Where  a  defendant  under  sentence  of  fine  and  imprisonment  gives  a 
bond  pending  appeal  for  the  performance  of  such  sentence,  and  the  judgment  is 
aflBrmed,  his  sureties  are  not  relieved  from  paying  the  fine  by  his  performance 
of  the  imprisonment.'* 

;  1.     Rlsbts   and   Duties    Respecting  Fires  |      S  3-     Remedies  and  Procednre  (1427), 

(1425).  I 

§  1.    EigTits  and  duties  respecting  fires}' — The  use  of  fire  is  lawful,*"  and 


of  $30,  or  to  serve  15  days  In  the  county 
jail,  defendant  will  be  entitled  to  a  dis- 
charge when  it  appears  that  he  has  paid  so 
much  of  his  fine  as  is  not  satisfied  by  im- 
prisonment at  $2  a  day.  Ex  parte  Riley, 
142  Cal.   124,  75  P.   665. 

note:.  Fines  as  debts:  It  Is  said  to  be 
almost  universally  held  that  fines  and  penal- 
ties Imposed  for  violation  of  state  laws  are 
not  debts  within  the  meaning  of  constitu- 
tional provisions  prohibiting  imprisonment 
for  debt,  and  that  Imprisonment  for  nonpay- 
ment of  fines  is  therefore  constitutional. 
Lee  V.  State,  75  Ala.  29,  30;  United  States 
V.  Walsh,  Deady,  281,  285,  1  Abb.  (U.  S.)  66; 
In  re  Sanborn,  52  F.  583;  Kennedy  v.  Peo- 
ple, 122  111.  649,  652;  Jackson  v.  Boyd,  53 
Iowa,  536,  539;  State  v.  Mace,  5  Md.  337,  350; 
State  V.  Cannady,  78  N.  C.  539,  544.  The 
same  doctrine  is  held  respecting  fines  im- 
posed for  violation  of  city  ordinances.  Brown 
V.  Jerome,  102  111.  371;  Hardenbrook  v.  Ligo- 
nier,  95  Ind.  70;  Lane  County  v.  Oregon,  7 
Wall.  CU.  S.]  71,  19  Law.  Ed.  101. — From 
note  on  "Constitutionality  of  Imprisonment 
for  Debt,"  in  Carr  v.  State  [Ala.]  34  L.  R. 
A.   634,   at  page  ,651. 

29.  Where  a  judgment  of  a  Justice  of  the 
peace  court  recited  that  defendant  was  fined 
$100,  and  failing  to  pay  It,  was  remanded 
to  be  confined  in  jail  at  the  ratio  of  one  day 
for  every  two  dollars  of  the  fine,  such  judg- 
ment was  under  §  2707  of  the  Penal  Code, 
providing  for  satisfaction  of  the  Judgment 
by  the  imprisonment;  and  defendant,  hav- 
ing been  confined  50  days,  discharged  the 
fine,  and  his  property  could  not  be  seized  un- 
der execution  to  satisfy  the  judgment,  un- 
der §  2227  of  the  Penal  Code.  Petelin  v. 
Kennedy,  29  Mont.  466,  75  P.  82. 

30.  Farris   v.   Dozier    [Ky.]    82   S.   W.   615. 

31.  It  is  not  essential  to  the  validity  of 
the  lien  that  the  Indictment  specifically  de- 

3  Curr.  Law — 90. 


scribe  the  premises  on  which  the  nuisance 
is  maintained.  Jasper  County  v.  Sparham 
[Iowa]    101    N.   W.    134. 

32.  Affidavit  for  breach  of  service  con- 
tract with  surety  for  fine  held  sufficient  on 
general  demurrer.  McQueen  v.  State,  138 
Ala.   63,  35   So.   39. 

33.  A  Justice  of  the  peace  has  no  such 
authority.  Simmons  v.  State,  139  Ala.  149, 
36   So.    728. 

34.  As  of  seduction;  though  punishment 
is  imprisonment  or  a  fine  of  $5,000.  Ex  parte 
Biela  [Tex.   Cr.  App.]  81  S.  W.   739. 

35.  Shannon's  Code,  §  7214,  providing  that 
where  a  fine  Is  assessed  the  court  may  al- 
low defendant  to  confess  judgment  for  the 
fine  and  costs,  with  good  sureties.  Is  manda- 
tory; since  the  next  section  provides  for 
imprisonment  unless  the  fine  and  costs  are 
paid,  or  Judgment  confessed,  or  defendant  is 
otherwise  discharged.  Halfacre  v.  State 
[Tenn.]  79  S.  W.  132. 

36.  Need  not  be  to  the  clerk  exclusively. 
Halfacre  v.   State   [Tenn.]   79   S.   W.   132. 

37.  The  fact  that  attorneys  are  prohibited 
by  statute  from  signing  bonds  or  entering 
into  recognizances  as  sureties  for  an  ap- 
pearance In  a  criminal  case  does  not  pre- 
vent them  from  becoming  sureties  for  fines 
and  costs  of  a  defendant.  Halfacre  v.  State 
[Tenn.]  79  S.  W.  132.  A  town  ordinance  pro- 
viding that  a  marshal  may  enter  any  public 
resort,  if  the  keeper  thereof  refuse  him  ad- 
mission, and  imposing  a  fine  upon  any  per- 
son resisting  the  entrance  of  the  marshal, 
held  constitutional.  People  v.  Croot  [Colo. 
App.]    78   P.   310. 

38.  People  V.  Connolly,  88  App.  Div.  302, 
84   N.   T.   S.    617. 

39.  See  2  Curr.  L.  1,  and  for  the  statutory 
and  common  liability  of  railroads  for  fires 
originating  on  the  right  of  way,  and  for 
failure  to  use  spark  arresters  see  Railroads, 
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unless  there  is  a  failure  to  exercise  ordinary  care/^  commensurate  with  the  cir- 
cumstances of  each  particular  case,*^  no  liability  is  incurred.*^  Failure  to  have 
a  spark  arrester  on  a  stationary  engine  is  not  per  se  negligence,**  but  otherwise 
in  the  case  of  railway  locomotives.*'*  Mere  ownership*"  or  control  of  land  does 
not  render  one  liable  for  damages  caused  by  a  fire  originating  thereon.*^ 

The  measure  of  damages*'  is  the  value  of  the  property  destroyed,*'  and  such 
measure  cannot  be  enhanced  by  allowing  salvage  to  go  to  waste,""  nor  diminished 
by  the  fact  that  a  fire  sufferer  had  been  aided 'by  popular  subscription."^  Where 
more  than  one  method  of  ascertaining  the  damage  is  adopted,  the  measure  must 
be  determined  by  the  jury  from  all  the  evidence."''  Statutes  allowing  multifold 
damages  are  penal  in  nature  and  are  strictly  construed."'    The  jury  have  a  dis- 


2  Curr.  L.  1446.  See,  also,  Negligence,  2 
Curr.  I..   998,  n.   22. 

Note:  Many  states  have  undertaken  to 
regulate  the  use  of  Are  and  have  prescribed 
conditions  under  which  liability  shall  at- 
tach. A  statute  making  one  liable  absolute- 
ly for  setting  Are  to  woods,  marshes  or  prai- 
ries does  not  apply  to  other  property  (Em- 
erson V.  Gardiner,  8  Kan.  452),  but  the 
question  of  negligence  is  immaterial  as  re- 
gards the  things  enumerated.  Conn  v.  May, 
36  Iowa,  241.  A  statute  relative  to  prai- 
rie or  timber  land  does  not  apply  to  cul- 
tivated fields  (Brunnell  v.  Hopkins,  42  Iowa, 
429).  If  one  sets  a  prairie  flre  at  a  time 
prohibited  by  statute,  he  is  liable  for  injury 
resulting  regardless  of  negligence  (Burton 
V.  McClellan,  3  111.  434),  and  though  one  is 
within  the  exception  of  the  statute  he  must 
show  justification  (Johnson  v.  Barber,  10  111. 
426,  50  Am.  Dec.  416).  If  a  back  flre  adds 
to  the  damage  caused,  one  setting  it  is  lia- 
ble. Thoburn  v.  Campbell,  80  Iowa,  338. — 
From  note  to  Brown  v.  Brooks  [Wis.]  21  L. 
R.  A.   261. 

40.  In  clearing  land  unless  negligence  is 
shown,  one  is  not  liable  for  its  spread. 
Hitchcock  V.  Riley,  44  Mlso.  260,  89  N.  T.  S. 

890- 

41.  What   is   ordinary   care   is   a   question 

for  the  jury.  Louisville  &  N.  R.  Co.  v.  Fort 
[Tenn.]  80  S.  W.  429.  Where  a  flre  was 
started  by  sparks  thrown  from  a  hot  box  and 
there  was  evidence  that  the  train  crew 
had  notice  of  the  fire  but  paid  no  heed  to 
it  evidence  was  held  suflSoIent  to  warrant 
that  it  was  negligently  started  and  negll- 
sently  allowed  to  spread.  Clark  v.  San 
Irancisco,  etc.,  B.  Co.,  142  Cal.  614  76  P. 
507  The  prima  facie  case  made  by  showing 
that  a  fire  was  started  by  sparks  from  an 
engine  is  rebutted  by  showing  that  the  en- 
gine was  equipped  with  spark  arresters 
which  were  P^operly  operated.  Olmstead  v_ 
Oregon  Short  Line  B.  Co.,  27  Utah  515,  76 
p  557  Where  proof  showed  that  engine 
was  equipped  with  proper  spark  arresters 
Tarefully  operated,  proof  of  other  fires  start- 
ed by  the  same  engine  and  that  cinders  es- 
caped which  would  not  pass  tiirough  the 
nXng  unless  it  was  out  of  repair  was  suf- 

«1r4°llLt%^Vorg;1o^^vf  709,  \^6  S. 
K*1,-84  Running  trails  in  time  of  drought 
rn/Uind^"  Loufsville  J  N.   R.    Co-   -For 


nois  Cent.  R.  Co.  [Miss.]  36  So.  142.  The 
degree  of  care  required  in  handling  natural 
gas  is  such  care,  skill  and  diligence  as  is 
called  for  by  the  difficulty,  delicacy  and  dan- 
gerousness  of  the  business.  Citizen's  Gas  & 
on  Min.  Co.  V.  Whipple,  32  Ind.  App.  203, 
69  N.  B.  557.  It  Is  not  negligence  to  leave 
a  gas  stove  burning  at  night  if  it  Is  prop- 
erly turned  down  and  adjusted.     Id. 

43,  44.  Collins  v.  George,  102  Va.  509,  46 
S.    E.    684. 

45.  Kimball  v.  Borden,  95  "Va.  203,  28  S. 
B.  207.  The  railroad  company  is  liable,  even 
though  the  road  is  operated  by  an  inde- 
pendent contractor.  Brady  v.  Jay  [La.]  36 
So.  132.  Evidence  held  to  show  that  en- 
gines not  equipped  with  spark  arresters,  and 
burning  wood,  caused  the  fire.     Id. 

46.  Railroad  company  owned  land  used  by 
city  as  a  dumping  ground.  The  company  ex- 
ercised no  control  over  it.  City  of  Denver 
V.   Porter    [C.   C.  A.]    126   F.    288. 

47.  A  city  Is  not  liable  for  damages  oc- 
casioned by  the  spread  of  fire  originating  in 
its  dumping  ground  unless  it  omitted  to  ex- 
ercise ordinary  care  in  the  management  of 
the  dump.  City  of  Denver  v.  Porter,  126  P. 
288. 

48.  See  2  Curr.  L.  3. 

49.  In  an  action  for  burning  trees,  evi- 
dence of  the  value  of  the  wood  if  put  to  its 
best  use  is  admissible.  Spink  v.  New  York, 
etc.,  R.  Co.  [R.  I.]  58  A.  499.  An  instruc- 
tion limiting  damages  to  the  "outcome  of 
the  flre"  is  proper.  Id.  For  destruction  of 
grass  roots,  turf  and  sod  grass,  the  differ- 
ence in  the  market  value  of  the  land  before 
and  after  burning.  Jackson  v.  Missouri, 
etc.,  R.  Co.  [Tex.  Civ.  App.]  78  S.  W.  724. 

50.  Evidence  that  burnt  trees  which  sub- 
sequently became  useless  could  soon  after 
the  fire  have  been  sold  for  piles  and  poles 
is  admissible.  Spink  v.  New  York,  etc.,  R. 
Co.    [R.   I.]    58    A.    499. 

61.  Had  received  a  greater  sum  than  his 
loss  by  flre.  Citizen's  Gas  &  Oil  Min.  Co. 
V.   Whipple,    32    Ind.    203,    69   N.   B.    557. 

52.  For  the  destruction  of  fruit  trees, 
their  value  as  a  distinct  part  of  the  land, 
and  the  difference  in  value  of  the  land  be- 
fore and  after  destruction.  Atchison,  etc., 
R.   Co.  V.   Geiser   [Kan.]   75   P.   68. 

53.  Evidence  held  insufficient  to  sustain 
a  recovery  of  treble  damages  under  Pol. 
Code,  §  3344,  for  negligently  setting  flre  to 
one's  woods  or  suffering  it  to  extend  be- 
yond one's  own  land.  Clark  v.  San  Fran- 
cisco, etc.,  R.  Co.,  142  Cal.  614,  76  P.  507. 
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cretionary  power  to  allow  interest."*  Where  the  value  of  property  destroyed 
exceeds  the  amount  received  from  an  insurance  company,  the  insured  may  re- 
cover in  his  own  name  the  full  amount  of  the  loss."" 

§  2.  Re-medies  and  procedure.  Pleading.^" — Allegations  that  defendant 
negligently  set  fire  on  its  ovm  premises  and  negligently  allowed  it  to  spread  to 
plaintiff's  premises  states  a  cause  of  action  at  common  law."^  An  allegation  that 
a  fire  was  caused  by  the  negligent  act  of  a  principal  includes  an  act  of  -an  em- 
ploye or  agent."*  An  amendment  increasing  the  amount  of  damages  demanded 
should  be  made  before  the  case  is  submitted  for  decision."' 

Evidence  and  hurden  of  proof. ^'' — The  plaintiff  must  establish  by  a  prepon- 
derance of  evidence  the  negligence  of  the  defendant/^  and  that  it  was  the  proxi- 
mate cause  of  the  fire."^  Circumstantial  evidence  is  suiEcient."^  Evidence  of 
other  fires  caused  by  defendant's  appliances  is  admissible/*  if  not  too  remote.'" 
All  evidence  tending  to  show  freedom  from  negligence  is  admissible  under  a  gen- 
eral denial."" 

Instructions"  should  conform  to  the  evidence"'  and  contributory  negligence 
should  not  be  assumed."' 


64.  When  aUowed,  the  trial  judge  may 
compute  and  include  It  In  the  Judgment. 
Louisville  &  N.  R.  Co.  v.  Fort  tTenn.]  80  S. 
W.    429. 

55.  Kansas  City,  etc.,  R.  Co.  v.  Blaker  & 
Co.    [Kan.]    75    P.    71. 

66.    See   1   Curr.   L..    3. 

57.  Without  regard  to  Pol.  Code,  5  3344, 
providing  for  a  recovery  of  treble  damages. 
Clark  V.  San  Francisco,  etc.,  R.  Co.,  142  Cal. 
614,  76  P.  507.  Complaint  showing  that  de- 
fendant furnished  gas  to  plaintiff  and  that 
by  reason  of  its  negligence  in  failing  to  reg- 
ulate the  flow  and  pressure,  plaintiff's  stove 
became  overheated  and  caused  a  fire,  held 
to  state  a  cause  of  action.  Citizen's  Gas  & 
on  Min.  Co.  V.  Whipple,  32  Ind.  App.  203, 
69  N.  E.  557.  An  allegation  that  defendant 
"neglected  to  have  used  upon  a  smokestack 
a  spark  catcher,"  etc.,  did  not  confine  the 
negligence  to  a  failure  to  equip,  but  alleged 
a  failure  to  use  a  spark  arrester.  Wager 
V.  Lamont   [Mich.]    98   N.   W.    1. 

58.  Within  Code  Laws  1902,  §  2135.  Brown 
V.  Carolina  Midland  R.  Co.  [S.  C]  46  S.  E. 
283. 

59.  Not  after  verdict  rendered  where  the 
amount  awarded  is  not  supported  by  the 
evidence.  Clark  v.  San  Francisco,  etc.,  R. 
Co.,   142   Cal.   614,   76  P.   507. 

60.  See   2  Curr.  L.   4. 

61.  Chesapeake  &  O.  R.  Co.  v.  Heath  [Va.] 
48  S.  E.  508.  The  fact  that  after  a  Are 
changes  were  made  in  a  spark  arrester  Is 
not  evidence  that  it  was  defective  prior 
thereto.  Wager  v.  Lamont  [Mich.]  98  N. 
W.  1.  Instruction  held  not  objectionable  as 
imposing  upon  plaintiff  the  burden  of  prov- 
ing by  more  than  a  preponderance  of  evi- 
dence that  the  Are  originated  on  the  right 
of  way  from  spark  emitted  from  an  engine. 
Jackson  v.  Missouri,  etc.,  R.  Co.  [Tex.  Civ. 
App.]    78   S.   W.   724. 

NOTE.  PrcsTunptlon  as  to  negligence  i 
The  destruction  of  property  by  fire  either 
upon  the  premises  where  it  starts  or  is 
kindled,  or  on  other  property  to  which  it 
is  communicated,  does  not  raise  a  presump- 
tion of  negligence  either  as  to  kindling  or 
management.  Catron  v.  Nichols,  81  Mo.  80, 
51  Am.  Rep.  222;  Lansing  v.  Stone,  37  Barb. 


[N.  T.]  15;  Bryan  v.  Fowler,  70  N.  C.  596. 
In  all  such  cases  the  burden  is  on  the  plain- 
tiff to  show  that  the  damage  was  caused  by 
the  negligence  of  the  party  kindling  the 
Are.  Sturgls  v.  Robblns,  62  Me.  289;  Tourte- 
lott  V.  Resebrook,  11  Mete.  [Mass.]  460; 
McCully  V.  Clarke,  40  Pa.  399,  80  Am.  Dec. 
584.  Whether  there  was  negligence  is  a 
question  for  the  Jury.  Powers  v.  Craig,  22 
Neb.  621;  Jordan  v.  Lassiter,  6  Jones  [N. 
C]  130;  Dewey  v.  Leonard,  14  Minn.  153; 
De  France  v.  Spencer,  2  G.  Greene  [Iowa] 
462. — From  note  to  McNally  v.  Col  well 
[Mich.]   30  Am.  St.  Rep.  502. 

6a.  There  must  be  proof  that  the  negli- 
gence in  not  equipping  engines  with  spark 
arresters  was  the  proximate  cause  of  the 
Are.  Cheek  v.  Oak  Grove  Lumber  Co.,  134 
N.  C.  225,  46  S.  B.  488.  Where  a  Are  when 
discovered  w^as  burning  on  the  inside  of  a 
building,  evidence  held  insufficient  to  show 
that  it  was  caused  by  sparks  from  an  en- 
gine. Chesapeake  &  O.  R.  Co.  v.  Heath  [Va.] 
48  S.  E.  508.  Where  a  fire  might  have  re- 
sulted from  one  of  two  causes  for  one  of 
which  the  defendant  is  not  responsible,  there 
can    be    no    recovery.      Id. 

63.  That  Are  originated  in  sparks  from  a 
passing  locomotive.  Kansas  City,  etc.,  R.  Co. 
V.  Blaker  &  Co.  [Kan.]  75  P.  71. 

64.  Evidence  that  the  locomotives  oper- 
ated by  the  company  had  within  a  few 
weeks  before  and  after  the  Are  In  question 
caused  other  Ares  as  far  from  the  track  as 
the  place  where  plaintiff's  property  stood. 
Louisville  &  N.  R.  Co.  v.  Fort  [Tenn.]  80 
S.  W.  429. 

66.  Evidence  that  a  year  later  the  same 
engine  caused  another  Are.  Cheek  v.  Oak 
Grove  Lumber  Co.,  134  N.  C.  225,  46  S.  E. 
488. 

66.  In  an  action  for  negligently  failing  to 
regulate  the  flow  of  gas,  thereby  causing 
Are.  Citizen's  Gas  &  Oil  Min.  Co.  v.  Whipple, 
32  Ind.  203,  69  N.  E.  557.  Proof  that  a  stove 
was  defective  is  admissible  under  an  allega- 
tion that  flre  was  communicated  to  plaintiff's 
property  from  a  depot.  Brown  v.  Carolina 
Midland   R.   Co.    [S.   C]    46   S.   E.    283. 

67.  See  1  Curr.  L.   5. 

68.  Instruction  held  not  to  proceed  on  the 
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The  verdict  must  be  based  on  the  entire  evidence  and  not  on  any  part 
thereof." 

FISH  AND  GAME  LAWS.ti 


§  1.     Public    Control    of    Pish    and    Game 

(1428).     Fishery   Regulations    (1429).     Game 
Laws  (1430). 


§  2.  O^snses;  Penalties;  Prosecutions 
(1430). 

§  3.  Private  Rights  In  Fish  and  Game 
(1431). 


§  1.  Public  control  of  fish  and  gameJ'^ — The  control  of  fish  and  game  of 
a  state  is  vested  in  its  lawmaking  body/^  which  may  impose  such  terms  and  con- 
ditions as  to  capture,  use,  and  disposition,  as  it  chooses,  within  constitutional 
limits.''*  This  power  to  regulate  the  right  to  take  fish  and  game  is  coextensive 
with  the  territorial  limits  of  the  state,''°  and  may  with  propriety  be  specially  ap- 


theory  that  regulators  were  out  of  order  or 
repair,  but  on  the  theory  that  they  were  not 
properly  adjusted.  Citizen's  Gas  &  Oil  Min. 
Co.  V.  Whipple,  32  Ind.  203,  69  N.  B.  557.  In- 
struction held  not  to  state  what  must  be 
proven  but  to  define  what  would  be  negli- 
gence on  the  part  of  a  company  furnishing 
natural  gas.     Id. 

69.  An  instruction  that  If  the  owners 
could  have  prevented  the  burning  they  could 
not  recover  is  erroneous,  as  assuming  that 
the  owners  had  notice  of  the  fire.  Brister  & 
Co.  V.  Illinois  Cent.  E.  Co.   [Miss.]   36  So.  142. 

70.  In  an  action  by  an  insurance  company, 
an  instruction  that  plaintiff  could  not  re- 
cover unless  the  insured  could  and  if  the 
jury  believed  from  "any  part  of  the  evi- 
dence" that  the  insured  was  guilty  of  con- 
tributary  negligence,  etc.  Brister  &  Co.  v. 
Illinois  Cent.  R.  Co.   [Miss.]  36  So.  142. 

71.  See  2  Curr.  L.  6. 

72.  NOTE.  Theory  of  same  laws:  "The 
protection  of  wild  animals  suited  for  the 
purpose  of  food  from  indiscriminate  slaugh- 
ter by  hunters  has  been  the  object  of  legis- 
lation from  the  most  ancient  times.  The 
theory  upon  which  the  lawmaking  power  as- 
sumes to  act  is  that  all  wild  game  belongs 
to  the  state  in  its  sovereign  capacity  as  a 
trustee  for  the  whole  of  the  public,  and  that 
consequently  the  state  may,  as  a  proper  ex- 
ercise of  its  police  power,  adopt  such  rules 
and  regulations  with  reference  to  its  pres- 
ervation, and  such  penalties  with  reference 
to  a  violation  of  such  regulations,  as  are 
necessary  to  accomplish  the  end  desired,  the 
preservation  to  the  people  of  the  state  of 
the  pleasure,  sport  and  profit  derived  from 
the  hunting,  pursuit,  and  capture  of  the 
wild  animals  living  therein."  Extract  from 
opinion  in  McConnell  v.  McKIllip  [Neb.]  99 
N.  W.  505. 

Property  in  fish  and  game  t  Fish  and  game 
in  their  natural  state  are  not  the  subject 
of  private  property.  At  common  law,  they 
were  a  part  of  the  royal  prerogative.  2  Bl. 
Comm.  p.  410  et  seq.  and  p.  14.  In  the 
American  states,  the  general  ownership  of 
wild  animals,  including  fish  and  game,  so 
far  as  they  are  capable  of  ownership,  is  in 
the  state,  not,  indeed,  in  ordinary  proprie- 
torship, but  in  its  sovereign  capacity,  as  the 
representative  of  and  in  trust  for  the  benefit 
of  its  people  In  common.  State  v.  Price  [N. 
J.  Law]  58  A.  1015.  For  historical  discussion 
of  the  subject,  see  opinion  of  Mr.  Justice 
"White  in  Geer  v.  Connecticut,  161  U.  S.  519, 


40  Law.  Ed.  793.  See,  also.  People  v.  Booth 
Co.,  42  Miss.  321,  86  N.  T.  S.  272;  Bx  parte 
Maler,  103  Cal.  476,  37  P.  402,  42  Am.  St.  Rep. 
129;  Hornbeke  v.  White  [Colo.  App.]  76  P. 
926. 

73.  Regulation  of  fishing  and  hunting  is 
a  matter  entirely  within  the  -discretion  of 
the  state.  Brooks  v.  Tripp,  135  N.  C.  159, 
47  S.  E.  401.  A  state  legislature  has  power 
to  forbid  nonresidents  from  taking  shellfish 
from  any  county  in  the  state.  Ownership 
of  fish  and  game  being  in  the  state,  license 
to  hunt  and  fish  is  not  an  Immunity  or 
privilege  of  citizens  of  the  state.  Id.  The 
state  has  "the  right  of  control  over  fisher- 
ies, whether  the  fish  be  migratory,  free 
swimming  fish,  or  fish  attached  to  or  im- 
bedded in  the  soil."  State  v.  Price  [N.  J. 
Law]  58  A.  1015,  quoting  from  Manchester 
V.  Mass.,  139  U.  S.,  at  p.  258. 

74.  People  v.  Booth  &  Co.,  42  Misc.  321, 
86  N.  Y.  S.  272. 

Validity  of  laws:  Game  laws  of  Colorado 
prohibiting  possession  of  game  without  per- 
mission as  provided  by  law,  held  constitu- 
tional, because  of  the  state's  property  in 
game,  the  legislature  having  vested  the 
ownership  of  game  in  the  state  as  proprietor; 
and  as  a  valid  exercise  of  the  police  power 
of  the  state  [Sess.  Laws  1899,  pp.  187-209, 
c.  98].  Hornbeke  v.  White  [Colo.  App.]  76  P. 
926.  "An  act  to  protect  and  promote  the 
shellfish  Industry  of  Brunswick,"  providing 
for  enforcement  of  laws  protecting  shellfish 
during  the  close  season,  held  a  valid  exer- 
cise of  the  police  power.  Brooks  v.  Tripp, 
135  N.  C.  159,  47  S.  B.  401.  A  game  law  pro- 
hibiting possession  of  game  is  unconstitu- 
tional so  far  It  provides  penalties  for  pos- 
session of  game  lawfully  held  by  a  person 
at  the  time  the  law  went  into  effect,  be- 
cause it  amounts  to  a  confiscation  of  pri- 
vate property  without  compensation  [Appli- 
ed to  Laws  1902,  p.  1236,  o.  517].  People  v. 
Cohen,  86  N.  T.  S.  475.  Kurd's  Rev.  St.  1901, 
c.  61,  §  32,  is  unconstitutional  so  far  as  it 
authorizes  persons  to  hunt  without  a  li- 
cense at  the  Invitation  of  landowners,  other 
than  bona  fide  owners  of  farm  lands;  since 
only  owners  of  farm  lands  have  themselves 
the  right  to  hunt  without  the  resident  license 
required  by  the  law.  Cummings  v.  People, 
211  111.  392,  71  N.  B.  1031. 

75.  State  v.  Price  [N.  J.  Law]  58  A.  1015. 
Dominion  of  state  for  purpose  of  protecting 
fish  in  its  waters  extends  to  all  waters  with- 
in it.  private  as  well  as  public.  If  such  pri- 
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plied  to  local  areas  therein.^"  It  was  first  held  in  New  York  that  fish  and  game 
laws  had  no  application  to  fish  or  game  taken  outside  the  state/^  and  that  legis- 
lation attempting  to  so  extend  such  regulations  was  unconstitutional  as  an  unlaw- 
ful interference  with  liberty  and  property  rights,  and  with  interstate  commerce.'^ 
But  the  court  of  appeals  subsequently  held  that  the  legislature  had  power  to 
make  the  possession  of  imported  game  unlawful,''  and  that  since  the  "Lacey  Act" 
of  Congress,  such  legislation  is  not  unconstitutional  as  interfering  with  inter- 
state commerce.^"  A  fish  or  game  law  is  not  rendered  invalid  by  providing  for 
a  tax  to  defray  the  expense  of  its  administration,  though  such  tax  be  not  laid 
by  uniform  rule.*^ 

Fishery  regulations.  Maine. — In  the  absence  of  legislative  authority,  the  in- 
habitants of  a  town  have  no  power  to  adopt  by-laws  or  regulations  controlling 
the  subject  of  seashore  fisheries.*''  The  policy  of  the  laws  of  Maine  regulating 
the  canning  industry  is  to  protect  the  fishing  industry  by  preventing  the  decima- 
tion of  herring  on  the  coast;*'  and  statutes  will  be  construed  so  as  to  carry  out 
this  policy.**  Under  statutes  prohibiting  possession  of  short  lobsters,  the  com- 
missioner of  sea  and  shore  fisheries  has  authority  to  settle  offenses  thereunder 
without  suit  or  prosecution,  and  may  even  advise  or  urge  settlement.*"  While 
a  warden  of  the  commissioner  has  no  authority  to  make  or  advise  settlement,  he 
may  be  given  such  authority  by  his  superior.** 


vate  ■waters  are  connected  with  the  public 
by  passageways  used  by  the  flsh.  People  v. 
MUes   [Cal.]  77  P.  666. 

76.  Statute  regTilatlng  the  taking  and  cul- 
tivating of  oysters  and  clams  under  tidal 
waters  of  Ocean  county.  New  Jersey,  held  not 
unconstitutional  as  special  legislation.  State 
V.  Price   [N.  J.  Law]   58  A.  1015. 

77.  Laws  prohibiting  the  selling  (Laws 
1900,  p.  30,  c.  20,  §  40)  or  transportation  with- 
in the  state  (Laws  1900,  p.  34,  §  60)  of  trout, 
held  not  to  apply  to  trout  imported  from 
Canada.  People  v.  Booth  &  Co.,  42  Misc. 
321,  86  N.  Y.  S.  272.  Game  laws  of  1900,  o. 
20,  §§  22,  23,  28,  with  amendments  there- 
to, held  to  apply  only  to  game  unlawfully 
taken  within  the  state;  so  that  the  sale  or 
possession  in  the  close  season  of  birds  tak- 
en in  another  state,  the  ownership  of  which 
has  been  acquired,  and  which  has  been  law- 
fully imported  into  the  state,  is  not  a  vio- 
lation of  such  laws.  People  v.  Bootman, 
88  N.  T.  S.  887.  Affirmed,  though  on  a 
different  ground,  in  Id.  [N.  T.]  72  N.  E.  505. 

78.  Laws  1902,  p.  487,  c.  194,  §  141,  prohib- 
iting possession,  during  New  York  closed 
season,  of  trout  taken  outside  the  state,  is 
void  People  v.  Booth  &  Co.,  42  Misc.  321,  86 
N.  T.  S.  272.  See,  also.  Id.,  88  N.  T.  S.  887. 
Trout  taken  and  shipped  from  Canada  in  vio- 
lation of  Canadian  game  laws,  and  Imported 
into  the  United  States,  are  none  the  less 
property,  and  when  articles  of  interstate 
commerce;  cannot  be  interfered  with  by  state 
law  People  v.  Booth  &  Co.,  42  Misc.  321, 
86   N.   T.    S.    272. 

79.  Laws  1902,  p.  487,  c.  194,  amending 
previous  acts,  expressly  provides  that  the 
prohibition  of  possession  of  game  extends 
to  that  coming  into  the  state  from  with- 
out.     People    V.    Bootman    [N.    T.]    72    N.    B. 

^"sb.  Act  May  25,  1900,  c.  553  (31  Stat.  187) 
provides  that  foreign  game  coming  into  a 
state    shall    be    subject    to    the    state    game 


laws,  and  shall  not  be  exempt  therefrom  by 
reason  of  Its  Importation  in  original  pack- 
ages. Consequently  state  game  laws  now 
apply  equally  to  imported  game.  People  v. 
Bootman  [N.  T.]  72  N.  B.  505. 

81.  Laws  1903,  p.  723,  o.  414,  to  protect  the 
shellfish  industry,  not  Invalid,  though  it  pro- 
vided a  tax  on  oysters  and  clams  "shipped 
out  of  the  county"  by  which  the  salaries  of 
commissioner  and  assistants  was  to  be  paid, 
and  the  balance,  if  any,  to  be  turned  into 
state  treasury.  Brooks  v.  Tripp,  135  N.  C. 
159,  47  S.  B.  401.  Such  tax  held  not  uncon- 
stitutional as  an  export  tax.     Id. 

82.  Town  regulations  requiring  nonresi- 
dents to  obtain  a  license  before  taking 
clams  within  the  town  limits  unauthorized. 
State  v.  Bunker,  98  Me.  387,  57  A.  95.  There 
is  no  statute  in  Maine  prohibiting  the  tak- 
ing of  clams  within  the  limits  of  a  town 
by  a  nonresident,  or  requiring  nonresidents 
to  obtain  a  license  before  taking  clams  from 
beds  within  the  limits  of  a  town.  Pub. 
Laws  1901,  c.  284,  p.  300  repeals  previously 
existing  law  and  does  not  contain  any  such 
provisions.     Id. 

83.  State  v.  Kaufman,  98  Me.  546,  57  A. 
886. 

84.  Maine  law  prohibiting  the  packing  of 
sardines  of  any  description  between  certain 
dates  applies  to  the  canning  of  herring, 
though  the  flsh  used  are  more  than  eight 
Inches  in  length  and  are  sold  as  brook  trout 
[Pub  Laws  1901,  c.  240,  held  violated]. 
State  V.  Kaufman,  98  Me.  546,  57  A.  886. 

85.  Eev.  St.  c.  14,  §  17.  State  v.  Hanna 
[Me.]   58  A.  1061. 

86.  It  was  not  extortion  for  a  warden  to 
demand  payment  of  a  penalty  for  the  pos- 
session of  short  lobsters,  stating  as  an  al- 
ternative that  the  case  would  go  to  the 
grand  jury,  when  the  warden  was  acting 
under  the  commissioner's 
Hanna  [Me.]    58  A.   1061. 


orders.      State    v. 
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On  appeal  from  a  decision  of  the  shellfish  commissioners  of  Rhode  Island 
on  application  for  the  leasing  of  oyster  fisheries,  the  judgment  of  the  common 
pleas  division  of  the  supreme  court,  to  which  such  appeal  is  taken  is  final  and 
conclusive.^' 

New  Jersey  statutes  require  the  culling  of  oysters  taken  within  certain  pre- 
scribed limits.** 

In  Washington,  rights  under  contracts  for  the  sale  of  oyster  lands  are  for- 
feited on  default  of  the  purchaser.'* 

Game  laws. — In  Vermont,  the  law  prohibits  the  killing  of  deer  without  horns 
at  any  season;  and  in  the  open  season  only  deer  with  horns  may  be  killed.""  New 
York  statutes  prohibiting  capture  or  possession  at  any  time  of  birds  for  which 
there  is  no  open  season  applies  only  to  birds  as  to  which  the  law  expressly  pro- 
vides there  shall  be  no  open  season."^ 

§  2.  Offenses;  penalties;  prosecutions.^^ — The  intent  to  sell  is  an  essential 
element  of  the  crime  of  having  wild  game  in  one's  possession  with  intent  to  sell.*^ 
Colorado  laws  provide  for  the  seizure  of  game  or  any  part  thereof  found  in  one's 
unlawful  possession.**  Game  laws  cannot  provide  for  the  summary  forfeiture, 
without  a  hearing,  of  property,  innocent  in  nature,  which  has  been  used  to  violate 
the  law.*'  Statutes  providiag  for  cumulative  sentences  for  violation  of  game 
laws,  graduating  the  punishment  according  to  the  quantity  of  game,  are  not  in- 
valid as  inflicting  cruel  and  unusual  punishments."'  On  prosecution  for  unlaw- 
ful dredging  of  oysters,  the  state  need  not  prove  that  the  oyster  bed  in  question 
had  been  marked,  buoyed  or  staked  by  or  under  the  supervision  of  the  state  oyster 
commission.*' 


87.  Petition  for  new  trial  will  not  lie. 
Hopkins  v.  Commissioners  of  Shell  Fisheries 
[R.  I.]   57  A.   372. 

88.  Defendants  held  guilty  of  refusing  or 
neglecting  to  cull  oysters  taken  within  cer- 
tain prescribed  limits,  under  P.  L.  1901,  p. 
307.  Test  applied  held  proper.  State  v. 
Hand   [N.  J.]  58  A.  641. 

89.  A  contract  for  sale  of  oyster  lands  by 
the  state,  providing  for  forfeiture  if  payment 
of  principal  and  interest  is  not  made  as 
therein  stated,  is  subject  to  summary  can- 
cellation after  notice  by  the  state  land  com- 
missioner, without  an  action  by  the  state, 
where  the  purchaser  has  been  in  default  a 
year  and  nine  months.  Frazier  v.  Wilson 
[Wash.]  77  P.  1064.  Where  there  was  a 
contest  between  plaintiff,  in  default  on  con- 
tract for  purchase  of  oyster  lands,  and  an- 
other applicant  for  the  same  land,  a  decision 
by  the  land  commissioners  in  favor  of  con- 
testants and  stamping  "Canceled"  on  plain- 
tiff's contract,  held  to  constitute  a  for- 
feiture, without  a  formal  declaration  there- 
of     Frazier  v.  Wilson   [Wash.]   77  p.  1064. 

90.  Construing  Acts  1896,  p.  74,  No.  94,  §§ 
1,  2.     State  V.  Jewett  [Vt.]  58  A.  725. 

91.  Laws  1900,  p.  28,  c.  20,  §  33,  as  amend- 
ed in  1900,  1901  and  1902,  does  not  apply  to 
snow  buntings.  People  v.  Cohen,  86  N.  Y.  S. 
475. 

02.     See  2  Curr.  Ii.  7. 

Penal  statutes  construed:  No  offense  to 
place  a  seine  in  waters  of  Lee  county,  Ar- 
kansas, that  county  being  exempted  [Acts 
1897  p.  112,  No.  46]  from  the  provisions  of 
the  statute  prohibiting  such  acts  [Sand.  & 
H  Dig.  §  3421].  Rennau  v.  State  [Ark.]  81 
S   W    605.     In  prosecution  for  selling  a  "wild 


deer  and  part  of  a  wild  deer"  contrary  to 
Acts  1896,  p.  74,  the  state  must  not  only 
prove  possession  and  sale  of  meat,  but  that 
it  was  part  of  a  "wild"  animal.  Crosby  v. 
State  [Ga.]  48  S.  E.  913.  It  is  held  under 
Kurd's  Rev.  St.  1903,  c.  61,  requiring  resi- 
dents to  procure  licenses  to  hunt,  that  lands 
owned  by  a  domestic  shooting  club  and  used 
as  a  game  reservation  are  not  within  the 
proviso  in  §  25,  permitting  owners  of  farm 
lands  or  their  children  or  tenants  to  hunt 
on  such  lands  without  a  license.  Cummings 
V.  People,  211  111.  392,  71  N.  E.  1031.  Nor 
is  a  stockholder  in  such  incorporated  club 
an  owner  of  land  within  the  proviso  in  § 
25.    Id. 

93.  Certain  evidence  held  admissible  and 
sufficient  to  establish  such  intent  in  the 
case  of  one  defendant,  but  not  in  case  of 
another.  State  v.  Poole  [Minn.]  100  N.  W. 
647. 

94.  Seizure  of  300  deer  hides  by  gamo 
warden  held  justifiable  under  Colorado  gam" 
laws.  Hornbeke  v.  White  [Colo.  App.]  76  P. 
926. 

95.  Game  warden  seized  three  guns,  use! 
in  hunting  prairie  chickens  out  o.f  season. 
Comp.  St.  1901,  c.  31,  art.  3,  §  3.  Held  in- 
valid so  far  as  it  provides  for  such  for- 
feiture without  due  process  of  law.  McCon- 
nell  V.  McKlUip  [Neb.]   99  N.  W.  505. 

90.  So  held  where  defendant  had  2,000 
wild  ducka  in  his  possession  with  Intent  to 
sell  them,  the  statute  (Laws  1903,  c.  336,  § 
45,  p.  606)  providing  a  fine  of  $10  to  $25  or 
Imprisonment  for  10  to  30  days  for  each  duck. 
State  V.  Poole  [Minn.]  100  N.  W.  647. 

97.  Conviction  sustained  under  P.  L.  1901, 
p.  317.     State  v.  Lee  [N.  J.  Law]  57  A.  142. 
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§  3.  Private  rights  in  fish^^  and  game. — ^The  owner  of  the  soil  has  the  ex- 
clusive privilege  of  hunting,  including  the  unqualified  right  to  control  and  pro- 
tect the  wild  game  thereon."'  These  rights  are  not  surrendered  to  the  public  by 
the  granting  to  it  of  an  easement  of  way  across  the  land.^ 

Fishery  rights^  must  be  so  exercised  as  not  to  obstruct  navigation.'  Owner- 
ship of  land  bordering  on  the  sea  does  not  carry  with  it  private  or  exclusive  rights 
as  to  fishing  or  bedding  oysters.*  But  such  rights  may  be  vested  in  individuals, 
apart  from  the  ownership  of  the  land,  by  the  lawmaking  power  of  the  state.'  A 
right  to  set  apart  one  species  of  fish  for  the  owner's  sole  use  within  certain  motes 
and  bounds,  granted  by  a  royal  patent,  and  recognized  as  a  .vested  property  right 
in  Hawaiian  law,  will  be  enforced,  though  not  familiar  to  common  law.* 

Inland  waters. — The  right  to  fish  in  an  inland  lake  in  New  Jersey  cannot  be 
separated  from  the  private  ownership  thereof  and  taken  under  the  power  of  emi- 
nent domain.'  If  a  body  of  water,  owned  privately,  is  connected,  even  for  a  part 
of  the  year,  with  public  waters,  so  as  to  permit  migration  of  fish  between  the 
private  and  public  waters,  the  public  has  the  right  to  take  fish  from  the  privately 
owned  waters,'  and  the  owner  of  such  waters  has  no  greater  rights  than  the  pub- 
lic as  to  the  manner  of  taking  fish,  but  is  bound  by  the  statutes  regulating  the 
same.*  The  stocking  with  fish  of  private  waters,  by  the  state,  with  the  owner's 
consent,  results  in  a  charge  on  the  land,  which  is  fixed  when  the  consent  is  given 
and  the  waters  stocked;  and  such  charge  cannot  be  extended  to  other  lands  near 


98.  Nate:  See  note  to  State  -w.  Shaw 
[Ohio]  60  L.  R.  A.  481,  for  exhaustive  treat- 
ment of  "Right  to  Fish,"  covering  public  and 
private  rights  of  fishery  and  public  regula- 
tion  thereof. 

99.  Realty  Co.  v.  Johnson  [Minn.]  100  N. 
W.  94. 

,  1.  Hence  the  public  does  not  acquire  the 
right  to  pursue  or  kill  game  temporarily 
passing  over  a  highway  across  the  land,  in 
which  the  public  has  only  an  easement,  with 
the  rights  strictly  incidental  thereto.  Real- 
ty Co.  V.  Johnson   [Minn.]    100  N.  W.   94. 

2.  See  2  Curr.  L.   8. 

3.  Pound  nets  in  navigable  sound  held 
public  nuisance.  Reyburn  v.  Sawyer,  135  N. 
C.   328,   47  S.  B.   761. 

4.  The  rights  of  use  and  control  of  the 
water  front  do  not  include  such  fishing 
rights.  Baratarla  Canning  Co.  v.  Ott  [Miss.] 
37  So.  121.  Lease  and  deed  construed  as  to 
rights  in  oyster  beds  in  waters  bordering 
the  lands   in  question.     Id. 

5.  Legislature  empowered  county  boards 
of  supervisors  to  grant  by  ordinance  ex- 
clusive right  of  bedding,  planting  and  cul- 
tivating oysters,  in  waters  within  the  ter- 
ritorial limits  of  the  county.  Baratarla  Can- 
ing Co.  V.  Ott   [Miss.]   37  So.  121. 

6.  A  definite  "fishing  right  in  the  adjoining 
sea,"  described  in  royal  grant  as  "attached 
to  this  land,"  held  to  be  Included  in  the 
grant,  though  the  habendum  clause  was  to 
have  and  to  hold  "the  above  granted  land," 
which,  "standing  alone,  did  not  include  a  fish- 
ing right.  Damon  v.  Hawaii,  194  U.  S.  154, 
48  Law.  Ed.   916. 

7.  First,  because  the  natural  supply  of 
flsji  therein  Is  too  small  to  meet  a  public 
demand;  second,  the  object  of  acquiring 
the  right  Is  not  use,  which  Implies  utility, 
but  mere  sport  or  pastime.     The  court  furth- 


er suggests  that  there  Is  no  criterion  by 
which  compensation  for  such  a  right  could 
be  determined.  Albright  v.  Sussex  County 
Lake  &  Park  Comm.  [N.  J.  Err.  &  App.]  57 
A.  398.  Since  that  part  of  P.  L.  1901,  p.  333, 
which  authorizes  the  acquisition  of  a  common 
right  to  fish,  in  privateiy  owned  fresh-water 
lakes,  by  the  exercise  of  the  power  of  emi- 
nent domain,  Is  unconstitutional,  the  entire 
statute  is  Invalid.  Albright  v.  Sussex  Coun- 
ty Lake  &  Park  Comm.  [N.  J.  Err.  &  App.] 
59  A.  146. 

Note:  But  a  fishery  right  Is  capable  of 
separate  alienation  by  the  owner  of  the  up- 
land, who  has  a  right  of  fishery  adjacent 
to  his  shore  (Fitzgerald  v.  Faunce,  46  N.  J. 
Law,  536),  or  by  the  owner  of  the  soil  be- 
neath the  water,  who  may  convey  his  fish- 
ing privileges  separate  from  the  upland 
(Matthews  v.  Treat,  75  Me.  594). — See  Gratz 
V.  Land  &  River  Improvement  Co.  [U.  S.]  40 
L.  R.  A.   393,  note. 

8.  People  V.  Horling  [Mich.]  100  N.  W. 
691. 

9.  Owner  of  lake  connected  with  Grand 
river,  Mich.,  for  a  part  of  each  year,  con- 
victed of  fishing  with  nets  on  his  own  land, 
though  he  had  himself  stocked  the  waters 
with  fish.  People  v.  Horling  [Mich.]  100  N. 
W.  691.  The  dominion  of  the  state  for  the 
purpose  of  protecting  the  fish  in  its  waters 
extends  to  all  waters  within  the  state,  public 
or  private,  in  which  fish  resort  for  spawn- 
ing or  other  purposes,  and  through  which 
they  have  freedom  of  passage  to  and 
from  public  fishing  grounds  of  the  state. 
"Waters  furnishing  such  passageways  are 
deemed  public  for  this  purpose,  though  pri- 
vately owned.  People  v.  Miles  [Cal.]  77  P. 
666.  The  condition  of  the  water,  whether 
quiet  or  moving  in  a  current,  held  imma- 
terial, so  far  as  the  use  of  set  nets  therein, 
prohibited  by  statute,  is  concerned.     Id. 
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those  stocked  with  fish  by  the  state,  by  I'eason  of  the  fact  that  such  lands  are 
owned  by  the  same  person.^" 


MXTURES. 


Definition  (1432). 
Annexation  and  Intent  (1432). 


S  3.    Title  ot  Tblrd  Persona  (1433). 


§  1.  Defirdtion.^^ — ^A  fixture  is  a  chattel  so  annexed  to  the  realty  as  to  be- 
come a  part  thereof.*"  A  right  to  the  product  of  a  fixture  does  not  create  a  lien 
on  the  realty  to  which  it  is  attached.*' 

§  2.  Annexation  and  intent.'^*' — There  must  be  either  physical  or  constructive 
annexation.*'  The  latent  to  annex  is  necessary.**  It  appears  whenever  chat- 
tels have  been  placed  in  or  annexed  to  a  building  as  part  of  the  means  by  which 
to  carry  out  the  purposes  for  which  the  building  was  erected  or  to  which  it  has 
been  adapted,  with  the  intention  of  permanently  increasing  its  value  for  that 
purpose.*'  There  can  be  no  intent  to  annex  when  it  is  understood  that  the  thing 
already  attached  to  the  soil  is  personalty.*' 

It  is  presumed  that  things  annexed  by  a  vendee  in  possession  under  a  con- 
tract of  purchase  become  a  part  of  the  realty,*'  and  the  same  is  true  of  an  own- 
er;^" but  otherwise  if  annexation  is  by  a  tenant.^*  Intent  may  lie  in  relinquish- 
ment of  a  right  to  remove,  thus  a  tenant  must  remove  fixtures  during  his  term,^^ 


10.  Under  New  York  statutes  permitting 
the  laying  out  of  private  parks  under  cer- 
tain conditions,  but  providing  that  waters 
stocked  with  flsh  by  the  state  shall  not  be 
so  laid  out,  and  that  if  the  waters  oi  any 
private  park  be  stocked  with  flsh  by  the 
state,  with  the  owner's  consent,  the  pro- 
visions of  the  private  park  act  shall  not  ap- 
ply thereto.  Laws  1900,  c.  20,  §  200.  Rocke- 
feller V.  Lamora,  96  App.  Div.  91,  89  N.  T. 
S.  1. 

11.  See  2  Curr.  L.  9. 

12.  Title  to  fixtures  vests  In  the  owner 
of  the  land.  Lessee  acquires  no  right  there- 
to. Linden  Oil  Co.  v.  Jennings,  207  Pa.  524, 
56   A.    1074. 

13.  Sale  of  fruit  trees  with  agreement  for 
payment  out  of  crops.  Butler  v.  Stark,  25 
Ky.   L.    R.   1886,   79   S.   W.    204. 

14.  See  2  Curr.  L.  9. 

15.  Furniture  used  on  a  theater  stage, 
ohalrs  not  fastened  to  its  floor,  a  portable 
sectional  dance  floor  stored  when  not  In  use. 
Security  Trust  Co.  v.  Temple  Co.  [N.  J.  Eq.] 
58  A.  865.  Held  a  questlbn  of  fact  whether 
planking  nailed  on  stringers  partly  em- 
bedded In  the  earth  but  not  fastened  to  a 
dock  were  fixtures  or  movable  by  the  lessee 
of  the  dock  for  a  year.  Crerar  v.  Daniels, 
209  111.  296,  70  N.  B.  569. 

16.  See  2  Curr.  L.  9,  n.  98. 

ir.  Machinery.  Knickerbocker  Trust  Co. 
V.  Penn  Cordage  Co.  [N.  J.  Err.  &  App.]  58 
A.  409.  Gas  logs,  gas  chandeliers  and  win- 
dow screens.  Cunningham  v.  Seaboard 
Realty  Co.  [N.  J.  Bq.]  58  A.  819.  Gas  chan- 
deliers, though  only  screwed  on.  Security 
Trust   Co.   V.   Temple   Co.    [N.   J.   Eq.]    58   A. 

Contra,  Condit  v.  Goodwin,  44  Misc.  312, 
89  N  Y  S.  827.  Gas  fixtures  held  to  be  per- 
sonalty.' Stage  scenery  used  in  connection 
with  stage  fittings  attached  to  the  building, 
though  kept  in  a  storeroom  especially  pro- 
vided  for   them   when   not   In   use.     Security 


Trust  Co.  V.  Temple  Co.  [N.  J.  Bq.]  58  A. 
865.  Elevator  and  Appurtenances.  Condit 
v.  GoodT^jin,   44  Misc.   312,   89  N.  Y.  S.   827. 

Between  vendor  and  pnrcliaseri  A  leather 
belt  which  transmits  the  power  from  an 
engine  to  a  main  shaft  for  the  operation  of 
machinery.  Giddings  v.  Freedley  [C.  C.  A.] 
128  F.  355.  Ponderous  machinery  for  gen- 
erating electricity  installed  with  the  in- 
tention that  it  should  remain  until  worn  out 
or  replaced  by  more  modern  appliances  Is 
taxable  as  realty.  Detroit  United  R.  Co.  v. 
Board  of  State  Tax  Com'rs  [Mich.]  98  N  W. 
997. 

18.  A  cotton  press  understood  to  belong 
to  a  third  person.  Tennlswood  v.  Smith 
[Ark.]    82  S.   "W.   834. 

19.  Building  and  manufacturing  ma- 
chinery cannot  be  removed  without  the 
consent  of  the  owner  of  the  legal  title. 
Seiberling  v.  Miller,  207  111.  443,  69  N.  E. 
800. 

20.  If  a  building  be  erected  on  land  by 
the  owner  of  an  estate  therein,  it  becomes 
a  part  of  the  realty.  Chattel  mortgagee 
acquired  no  rights.  In  re  Rogers,  132  F. 
560. 

21.  Donnelly  v.  Frick  &  Lindsay  Co., 
207  Pa.  597,  57  A.  60.  Trade  fixtures  at- 
tached to  leased  property  may  be  removed 
at  any  time  during  the  term.  Radey  v. 
McCurdy  [Pa,]  58  A.  558.  Intention  of 
making  a  gift  of  them  to  the  landlord  is 
to  be  Imputed  to  the  tenant  only  when  he 
leaves,  during  the  term,  without  remov- 
ing them.  Donnelly  v.  Frick  &  Lindsay  Co., 
207  Pa.  597,  57  A.  60. 

22.  Donnelly  v.  Frick  &  Lindsay  Co.,  207 
Pa.  597,  57  A.  60.  A  building  erected  by  one 
holding  under  a  contract  that  he  should  have 
the  use  of  the  land  so  long  as  he  used  It 
for  a  certain  purpose,  ceasing  which  It 
should  revert,  becomes  a  fixture  if  not  re- 
moved before  the  reverter  occurs.  Mont- 
gomery County  V.  Bean   [Ky.]   82  S.  W.   240. 
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or  before  he  surrenders  possession,^'  but  the  right  to  remove  is  not  affected  by  his 
holding  over,  with  permission  of  the  landlord,  though  there  be  no  formal  renewal 
or  extension  of  the  lease,^*  or  reservation  of  a  right  to  remove  in  a  renewal  lease."" 

By  agreement"^  or  estoppel,^''  the  character  of  personalty  may  be  impressed 
on  annexed  things. 

The  right  to  remove,  if  it  exists  by  contract,  can  be  exercised  only  by  per- 
formance as  a  condition  precedent."* 

§  3.  Title  of  third  persons."^ — The  fact  that  one  who  annexes  chattels  to  the 
realty  of  another  has  no  title  to  them  will  not  prevent  them  from  becoming  fix- 
tures,^" but  where  a  chattel  to  which  the  owner  of  the  realty  has  no  title  is  an- 
nexed by  him,  its  character  as  personalty  is  not  changed.'^  Persons  taking  liens 
on  annexed  chattels  are  charged  with  notice  of  vendor's  rights,^"  but  a  grantee 
takes  without  notice  of  a  chattel  mortgage.'^  Notice  to  a  purchaser  that  a  fix- 
ture is  not  the  property  of  the  vendor  preserves  its  character  as  personalty.'* 

FOOD. 

Validity  and  construction,  of  statutes. — Congress  has  power  to  impose  a  tax 
on  artificially  colored  oleomargarine,  and  the  fact  that  the  enforcement  of  such 
tax  will  destroy  or  restrict  the  manufacture  of  that  article  does  not  render  an 
act  imposing  the  tax  invalid.'"  It  is  not  a  denial  of  due  process  of  law  that 
artificially  colored  buLter  is  free  from  any  tax.'° 


Doubt  as  to  whether  certain  articles  are 
fixtures  is  resolved  in  favor  of  the  land- 
lord, where  the  articles  are  not  removed 
within  the  term  of  the  tenancy  or  within  a 
reasonable  period  thereafter.  Johnson  v. 
Wooding,    4   Ohio   C.    C.    (N.    S.)    160. 

NOTE.  Annexation  by  abandonment! 
The  plaintiff,  a  railroad  company,  having 
abandoned  its  right  of  way,  sought  to  en- 
join the  servient  tenant's  vendee  from  re- 
moving the  rails.  Held,  the  injunction 
would  not  be  granted,  as  the  title  to  the 
rails,  which  were  real  property,  rested  in 
the  owner  of  the  fee  upon  the  abandonment. 
Missouri  Pac.  R.  Co.  v.  Bradbury  [Mo.  App. 
79   S.   W.    966. 

At  common  law,  anything  attached  to  the 
realty  became  a  part  thereof.  Henry's  Case, 
T.  B.  20  Hen.  VH,  13  pi.  24;  Richardson  v. 
Copeland,  6  Gray  [Mass.]  536,  66  Am.  Dec. 
424.  This  rule  has  been  modified,  however, 
to  meet  modern  business  demands,  and 
"trade  fixtures"  may  be  removed  by  the  ten- 
ant as  personalty  any  time  before  the  ex- 
piration of  his  term.  Thresher  v.  Water 
Works  Co.,  2  Barn.  &  C.  608;  Lowe  v.  Brown, 
22  Ohio  St.  463.  Under  the  tests  of  per- 
manency, intention  to  improve  the  land  per- 
manently for  the  use  contemplated,  together 
with  the  fact  of  abandonment,  the  result 
reached  on  the  principal  case  would  be  jus- 
tified. Van  Keuren  v.  Central  R.  Co.,  38  N. 
J.  Law,  165;  Hunt  v.  Iron  Co.,  97  Mass.  279; 
contra,  Wagner  v.  Cleveland  &  T.  R.  Co.,  22 
Ohio  St.  563.  See  II  Columbia  Law  Rev.  407. 
— IV    Columbia   Law    Rev.    514. 

23.  Radey  v.  McCurdy   [Pa.]    58   A.   558. 

24.  Held  that  tenant  was  justified  in  be- 
lieving he  had  permission  to  hold  over,  and 
hence  had  the  right  to  remove  fixtures  after 
expiration  of  his  term.  Donnelly  v.  Frick  & 
Lindsay  Co.,  207  Pa.  597,  57  A.  60. 

25.  Where  fixtures  were  left  on  the  prem- 


ises, they  can  be  removed  at  the  erpiration 
of  the  renewal  lease.  Radey  v.  McCurdy 
[Pa.]   58  A.   558. 

26.  Evidence  held  to  show  an  implied  con- 
tract that  rails  of  a  logging  road  might  be 
removed.  Grider  v.  Three  States  Lumber 
Co.  [Ark.]  79  S.  W.  763.  A  judgment  in 
equity  as  to  the  title  of  land  is  not  res 
judicata  against  the  right  to  remove  build- 
ings erected  under  an  agreement  that  they 
should  remain  personalty.  Decell  v.  McRee 
[Miss.]   35  So.   940.     See  2  Curr.  L.  10. 

27.  Where,  after  the  expiration  of  a  lease 
giving  the  right  to  remove,  an  agent  of  the 
landlord  represented  to  the  purchaser  of  the 
lease  that  he  had  a  right  to  remove.  Ex- 
change Real  Estate  &  Bldg.  Co.  v.  Schuch- 
man  Realty  Co.,  103  Mo.  App.  24,  78  S.  W.  75. 
See  2  Curr.  L.  10. 

28.  Little  Palls  Water  Power  Co.  v.  Haus- 
dorf,   127   F.   442. 

29.  See   2   Curr.   L.   10. 

30.  Contractor  installed  a  heating  plant 
which  he  procured  under  conditional  sale, 
the  vendor  being  aware  that  it  was  to  be 
placed  in  a  building  of  which  the  contractor 
was  not  the  owner.  '  Jermyn  v.  Hunter,  93 
App.  Div.   175,   87  N.  T.  S.  546. 

31.  Heating  plant  held  under  recorded 
conditional  sale.  Condit  v.  Goodwin,  44 
Misc.   312,   89  N.  T.  S.   827. 

32.  Church  V.  Lapham.  94  App.  Div.  550, 
88  N.  T.  S.  222. 

33.  Smyth  V.  Stoddard,  105  111.  App.  510. 
Compare  Notice  and  Record  of- Title,  2  Curr. 
L.    1053. 

34.  A  cotton  press.  Tenniswood  v.  Smith 
[Ark.]  82  S.  W.  834. 

35.  Taxing  power  discussed  and  Federal 
act  imposing  tax  on  artificially  colored  oleo- 
margarine construed.  McCray  v.  XJ.  S.,  195 
U.  S.  27,  49  Law.  Ed. .       The  motives  of  pur- 
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Laws  prohibiting  the  production  or  sale  of  adulterated  food  products  within 
a  state  are  a  valid  exercise  of  the  police  power  of  the  state  to  protect  the  people 
against  fraud  and  deception,  even  though  such  laws  incidentally  affect  interstate 
commerce.'^  Such  statutes  are  not  rendered  inoperative  as  to  articles  imported 
through  channels  of  foreign  commerce  by  Federal  statutes  prohibittag  the  im- 
portation of  adulterated  food  products.^'  Statutes  prohibiting  the  sale  of  oleo- 
margarine which  is  the  color  of  butter  are  constitutional/"  even  when  construed 
to  include  substances  known  as  oleomargarine,  which  contain  no  ingredient,  the 
sole  function  of  which  is  coloration.^"  Oleomargarine  which  is  colored  by  the 
use  of  artificially  colored  butter  is  not  "free  from  artificial  coloration"  within 
the  meaning  of  the  proviso  to  the  Federal  act  imposing  a  tax  on  oleomargarine 
so  colored.*^ 

The  New  Yorlc  statute  requiring  the  tagging  of  carcasses  of  veal  applies  to 
every  shipment  to  or  from  any  part  of  the  state,  or  to  a  point  in  another  state; 
whether  or  not  the  animal  when  slaughtered  was  within  the  age  of  four  weeks;** 
it  does  not  violate  the  interstate  commerce  provisions  of  the  Federal  constitution; 
nor  is  it  an  unreasonable  interference  with  private  rights  and  prpperty.*' 

The  statute  prohibiting  sale  of  renovated  butter  which  is  not  plainly  branded 
or  labelled  in  the  original  form  in  which  it  is  put  up  for  sale  is  not  violated  by 
the  sale  of  an  unlabelled  portion  taken  from  a  branded  tub,  when  there  was  no 
attempt  at  deceit  and  the  purchaser  was  not  in  fact  deceived.**  It  is  constitu- 
tional. 

Tort  liability. — ^An  officer  who  connives  at  the  sale  of  impure  food  in  order 
to  prosecute  the  purchaser  for  reselling  may  be  liable  in  tort,*°  but  not  as  for 
malicious  prosecution.*' 

Offenses." — Statutes  making  the  sale  of  impure  or  adulterated  foods  a  penal 
offense*'  are  violated,  regardless  of  the  intent  with  which  the  sale  is'  made.*' 


poses  of  congress  In  exercising  this  power 
are  not  open  to  Judicial  Inquiry.     Id. 

36.  McCray  v.  United  States,  195  TJ.  S.  27, 
49   Law.   Ed.   — . 

37.  New  York  Laws  1893,  c.  661,  §  41  held 
valid  and  not  a  "regulation"  of  Interstate  com- 
merce. Grossman  v.  Lurman,  192  U.  S.  189, 
48  Law.  Ed.  401.  When  this  statute  was  in- 
volved, evidence  that  there  was  a  demand  In 
some  parts  of  the  country  for  adulterated 
coffee  was  Irrelevant,  because  not  tending 
to  show  that  article  a  legitimate  article  of 
commerce,  and  therefore  beyond  the  opera- 
tion of  state  laws.  •  Id. 

38.  26  St.  at  L.  414,  o.  839  (U.  S.  Comp. 
Stat.  1901,  p.  3185).  Grossman  v.  Lurman, 
192  U.  S.  189,  48  Law.  Ed.  401. 

39.  State  v.  Armour  Packing  Co.  [Iowa] 
100  N.  W.   59.  ■ 

40.  Sale    of   substance    made    of   oleo    oil, 
'  neutral  lard,  milk  and  cream  and  butter,  and 

having  the  butter  color,  but  containing  no 
Ingredient  solely  to  give  It  that  color,  held 
a  violation  of  Iowa  statutes.  State  v.  Ar- 
mour Packing  Co.   [Iowa]   100  N.  W.  69. 

Evidence:  Whether  a  substance  is  the 
color  of  true  dairy  butter  is  not  a  subject  of 
expert  evidence.  State  v.  Armour  Packing 
Co.   [Iowa]   100  N.  W.  59.  „    „,   „,      ^  ^ 

41.  Act  of  Aug.  2,  1886,  5  8,  24  St.  at  L. 
209.  c.  840,  construed.  McCray  v.  U.  S.  195 
U.  S.  27,  49  Law.  Ed. . 

42.  43.  Laws  1902,  p.  59,  c.  30,  |§  70B, 
70F.  People  v.  Bishopp,  44  Misc.  12,  89  N.  T. 
S.   709. 


44.  Laws  1893,  p.  663,  c.  338,  §  27,  as 
amended  by  Laws  1900,  p.  1245,  c.  534.  Peo- 
ple v.  Mack,  97  App.  Div.  474,  89  N.  Y.  S. 
1004. 

45,  46.  A  complaint  charging  a  state  dairy 
commissioner  with  conniving  with  a  dairy 
in  selling  impure  milk  to  plaintiff,  and  then 
causing  the  arrest  of  plaintiff  for  selling 
the  same  milk,  does  not  state  a  cause  of 
action  for  malicious  prosecution  as  against 
the  commissioner;  since  in  making  the  ar- 
rest he  wa.s  doing  his  duty,  and  there  was 
probable  cause.  McKenzie  v.  Royal  Dairy 
[Wash.]  77  P.  680.  But  such  complaint  does 
state  a  cause  of  action,  as  against  a  gen- 
eral demurrer,  against  the  commissioner  as 
a  joint  tort  feasor  with  the  dairy.     Id. 

47.  See   2  Curr.  L.   10. 

48.  Affidavit  charging  a  person  with  sell- 
ing and  delivering  oleomargarine  contain- 
ing butter  yellow  held  sufficient  under 
Bates'  Ann.  St.  §  4200-16-19-20.  State  v. 
Arata,  69  Ohio  St.  211,  68  N.  B.  1046.  The 
word  "dealer"  used  in  Ohio  statute  relating 
to  the  sale  of  skimmed  milk  includes  one 
who  sells  milk  obtained  from  his  own  cows. 
Guilder  v.  State,  4  Ohio  C.  C.   (N.  S.)   73. 

49.  Selling  oleomargarine  containing  col- 
oring matter  to  a  person  desiring  it  only  for 
analysis  was  a  violation  of  section  4200-16, 
Bates'  Ann.  St.,  making  the  sale  of  that 
substance  a  penal  offense.  State  v.  Rlppeth 
[Ohio]   72  N.  E.   298.  .  No  defense  that  oleo- 

I  margarine  was  sold  as  such,  no  attempt  be- 
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i  1.     civil   Rights   and    Remedies    (1436). 

A.  The  Cause   of  Action    (1435). 


B.  Procedure      (1436).      Parties      (1436). 
Pleading:    (1437). 
I      §  2.     Criminal    Responsibility    (1437). 

§  1.  Civil  rights  and  remedies.  A.  The  came  of  action.^'- — It  is  a  forcible 
entry  to  dispossess  one  actually  in  possession  under  a  claim  of  right."^  Con- 
structive possession  is  sufficient,"  and  it  is  not  necessary  that  the  land  be  en- 
closed." Generally  there  must  be  such  acts  of  violence  used  or  threatened  as  to 
give  those  in  possession  reason  to  apprehend  personal  danger  or  tend  directly  to 
cause  a  breach  of  the  peace;"  but  the  injured  party  need  not  have  resisted  to 
the  point  of  physical  struggle."*  It  is  generally  provided  that  one  unlawfully 
detaining  premises  is  guilty ;"  but  a  lessee  who  has  assigned  his  lease  and  sur- 
rendered possession  cannot  be.°'  In  Georgia,  one  in  possession  claiming  title  in 
good  faith  cannot  be  evicted."* 

Damages. — Some  statutes  provide  for  double  damages.""  Error  committed 
by  the  jury  in  the  assessment  of  damages,  due  to  a  misunderstanding  of  the  law, 
may  be  treated  as  an  informality  and  an  opportunity  afforded  them  to  correct 
it."  Where  the  damage  recoverable  is  the  loss  sustained  by  being  kept  out  of 
possession,  the  measure  is  the  rental  value  of  the  premises  during  the  time  pos- 
session was  unlawfully  withheld  together  with  any  other  damage  proximately  re- 
sulting.*" 

Defenses. — Neither  the  title  nor  right  to  possession  is  in  controversy,"^  there- 
fore it  is  no  defense  that  plaintiff  has  no  title,"*  nor  can  the  defendant  justify 
by  showing  title  or  right  of  entry.""    Where  an  unlawful  entry  is  not  asserted, 


ing  made  to  conceal  its  real  character.    Wil- 
liams V.  State.   4  Ohio  C.  C.   (N.   S.)    193. 

50.  See  2  Curr.  L.  11.  Summary  posses- 
sory actions  by  lessors  generally,  see  Land- 
lord and  Tenant,  2  Curr.  Li.  668.  See,  also. 
Ejectment,  3  Curr.  D.  1157. 

61.  See  2  Curr.  L.  11. 

62.  Though  the  owner  was  also  in  pos- 
session for  general  purposes.  Under  Ky. 
statute.  Clark  v.  Langenbach  [C.  C.  A.]  130 
P.  755. 

53.  Owner  of  uninclosed  land.  Tenant  in 
constructive  possession  colluded  with  an- 
other to  deprive  the  owner  of  his  possession. 
Mansfield   v.  Northcut   [Tenn.]    80   S.   W.   437. 

64.  Geoghegan  v.  Turner  [Ky.]  82  S.  W. 
244. 

65.  Under  Mills'  Ann.  St.  §  1970,  defining 
it  as  an  entry  by  force  or  strong  hand  or 
multitude  of  people,  etc.,  It  is  not  sufficient 
to  show  an  entry  without  force  or  threats. 
Defendant  peaceably  went  on  the  land  and 
seeded  It.  Goad  v.  Heckler  [Colo.  App.]  76 
P.  542.  Where  a  tenancy  has  ended  and  the 
tenant  has  consented  that  the  landlord  shall 
take  possession.  Robinson  v.  Marshall,  25 
Ky.  L.  R.  1785,  78  S.  W.  904. 

66.  Ky.  Civ.  Code  1900,  §  452,  defining 
forcible  entry  as  an  entry  without  the  con- 
sent of  the  person  having  the  actual  pos- 
session. Clark  V.  Langenbach  [C.  C.  A.] 
130   F.    755. 

67.  Under  Ind.  T.  Ann.  St.  1899,  §  2281, 
an  instruction  that  the  gist  of  the  action 
was  the  forcible  entry  Is  too  narrow. 
Moore  v.   Girten   [Ind.   T.]    82   S.   W.   848. 

58.  Under  Code  Civ.  Proc.  §  1174.  Ben  Lo- 
mond Wine  Co.  V.  Sladky,  141  Cal.  619,  75 
P.    332.  I 


69.  In  a  proceeding  under  Civ.  Code  1895, 
§  4808,  against  Intruders.  Thompson  v. 
Glover,  120  Ga.  440,  47  S.  E.  935.  A  party 
may  testify  as  to  his  mental  state  and  that 
he  claims  in  good  faith.  Id.  Where  a  plain- 
tiff claimed  as  grantee  and  defendant  as  heir 
because  of  Incapacity  of  the  grantor  at  the 
time  of  execution  of  the  deed  and  there  was 
no  evidence  to  contradict  his  claim,  a  find- 
ing for  the  plaintiff  was  contrary  to  the 
evidence.     Id. 

60.  Ball.  Ann.  Codes  &  St.  §  5542,  where 
the  detainer  is  after  default  in  payment  of 
rent  due.  Bond  v.  Chapman,  34  Wash.  606, 
76   P.    97. 

61.  Verdict  of  one  dollar  returned  where 
premises  of  the  rental  value  of  $150  per 
month  had  been  detained  6  months.  The 
court  refused  to  accept  the  verdict,  but  after 
they  reconsidered  the  case  accepted  their 
second  verdict  for  $900.  Ver  Steeg  v.  Beck- 
er-Moore Paint  Co.  [Mo.  App.]  80  S.  W. 
3<6. 

62.  Under  Ind.  T.  Ann.  St.  1899,  §  2296. 
Osteen  v.  Stovall  [Ind.  T.]  82  S.  W.  710.  Un- 
der Civ.  Code  Proc.  §  464,  providing  that  a 
traverser  who  fails  to  prosecute  his  traverse 
is  liable  on  his  bond  for  damages  for  with- 
holding, the  reasonable  rents  and  profits 
may  be  recovered  in  an  action  on  the  bond. 
Caldwell  v.  McVean   [Ky.]   82  S.   W.   992. 

63.  See  2  Curr.  L.  12.  The  only  Issue  is. 
has  there  been  a  forcible  entry.  Stewart  v. 
Miles  [Mo.  App.]   79  S.  W.  988. 

64.  Under  Code  Civ.  Proc.  §  452,  defining 
it  as  an  entry  without  the  consent  of  one 
having  actual  possession.  Caldwell  v.  Mc- 
Vean [Ky.]   82  S.  W.  992. 

65.  Under  Civ.    Code  Proc.    §    452.      Robin- 
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a  license  to  enter  is  no  defense.''  An  equitable  action  in  which  temporary  or- 
ders have  been  made  relative  to  the  rights  of  the  parties  in  the  premises,  pending 
further  orders  of  the  court  is  a  bar  to  an  action  of  forcible  entry  and  detainer  for 
the  same  premises."  If  a  lessor's  title  has  been  declared  void  by  law,  his  lessee 
is  not  estopped  to  deny  it.'* 

(§1)  B.  Procedure.^' — The  proceeding  is  designed  only  to  enable  one  to 
speedily  recover  possession.'" 

The  action  being  legal  in  its  natwej'^  it  is  not  competent  to  interpose  an 
equitahle  defense.'''  Questions  of  title  cannot  be  litigated,'*  nor  can  the  action 
be  converted  into  one  to  try  title  by  an  answer  putting  the  title  in  issue,'*  and 
if  in  order  to  determiae  the  right  of  possession  the  court  must  determine  which 
party  has  the  paramount  legal  or  equitable  title,  the  rights  of  the  parties  cannot 
be  litigated.'^  Where,  however,  it  is  provided  that  evidence  of  title  to  show  right 
of  possession  is  admissible,  it  is  error  to  refuse  it."  It  is  the  proper  remedy  for 
a  homestead  entryman  whose  rights  have  been  finally  determined,  as  against  one 
whose  claim  has  been  canceled  by  the  land  department." 

Jurisdiction''^  once  acquired  remains  until  final  disposition  of  the  case.'° 

Parties.^" — The  action  must  be  brought  by  the  person  entitled  to  the  posses- 
sion.'^ The  purchaser  under  a  deed  of  trust  may  maintain  the  action  after  fore- 
closure.'* 

The  statutory  requirements  relative  to  demand  for  rent  and  notice  to  quit 
must  be  complied  with,"  but  unless  otherwise  provided,  a  demand  for  possession 


son  V.  Marshall,  25  Ky.  L.  R.  1785,  78  S.  W. 
904. 

66.  In  unlawful  detainer.  It  Is  Inadmissi- 
ble. Ver  Steeg  v.  Becker-Moore  Faint  Co. 
[Mo.  App.]   80  S.  "W.   346. 

67.  Lowry  V.  Mitchell   [Okl.]    78   P.    379. 

68.  Where  a  lease  to  Indian  lands  has 
ben  declared  void  by  act  of  congress,  a  sub- 
lessee may  take  the  title  of  his  lessee. 
Owens  V.  Baton  [Ind.  T.]   82  S.  W.  746. 

Note:  The  tenant  cannot  show  that  his 
lessor  had  no  title  or  that  it  was  defective. 
McLean  v.  Spratt,  20  Fla.  115.  The  doctrine 
of  estoppel  may  be  invoked  against  the  ten- 
ant. Bmerick  v.  Travener,  9  Grat.  [Va.] 
220,  58  Am.  Dec.  217;  Lutheran  Church  v. 
Arkle,  49  W.  Va.  92;  Thomas  v.  Sass,  3  Ind. 
T.  545,  64  S.  "W.  531;  Knowles  v.  Murphy, 
107  Cai.  107.  He  cannot  show  that  his  land- 
lord's title  has  terminated  or  that  he  has 
acquired  ownership  from  him.  Davis  v.  Pou, 
118  Ala.  443.  And  he  Is  not  even  permitted  to 
show  fraud.     Nicrosi  v.  Phillipe,  91  Ala.  299. 

From  note  to  Davis  v.  Williams  [Ala.]   89 

Am.   St.  Rep.   114. 

69.  See   2   Curr.   L.   12. 

70.  Cannot  be  taken  advantage  of  to  re- 
cover damages  for  breach  of  covenant  Ben 
Lomond  Wine  Co.  v.  Sladky,  141  Cal.  619, 
75  P.   332. 

71.  See   2  Curr.  L.  12. 

72  That  while  defendant  was  in  posses- 
sion'under  a  lease,  the  owner  agreed  that  he 
should  remain  until  an  agreement  by  which 
he  was  bound  to  convey  to  aefendant  was 
performed.     Bond  v.  Chapman,  34  Wash.  606. 

''\f  "ones   V.    Seawell,    13    Okl.   711,   76   P. 

154  ■  The    action    will   not   lie    where   Ques- 

tt^^„  nf  title   cnlv  are  involved.     Id. 

"°74!  Hackney  v.  McKee,  12  Okl.   401,  75  P. 
535. 


75.  Rights  of  lessees  under  school  land 
leases.  Jones  v.  Sewell,  13  Okl.  711,  76  r 
154. 

76.  Under  Ind.  T.  Ann.  St.  1899,  §  2281, 
plaintiff  may  Introduce  lease  of  Indian  lands 
under  which  he  claims.  Moore  v.  Girten 
[Ind.  T.]  82  S.  W.  848. 

77.  Hackney  v.  McKee,  12  Okl.  401,  75  P. 
535. 

78.  See  2  Curr.  L.  13. 

79.  Where  a  city  court  made  a  void  order 
certifying  the  case  to  the  district  court  for 
trial,  jurisdiction  remains  in  the  city  court 
and  may  be  resumed  without  issuance  of 
service  or  new  process.  Armour  Packing 
Co.  V.  Howe  [Kan.]  75  P.  1014. 

80.  See  2  Curr.  L.  12. 

81.  Under  Code  Civ.  Proc.  5  2235,  the 
trustee  of  a  school  district  is  the  proper  par- 
ty to  maintain  the  action  for  district  prop- 
erty, but  in  this  case  the  trustee  was  not 
lawfully  elected.  School  Dist.  No.  23  of 
Town  of  Mooers  v.  Raymond,  86  N.  T.  S. 
182.  After  a  lease  of  Indian  land  has  been 
declared  void,  the  lessee  cannot  maintain  the 
action  against  his  sublessee  holding  over. 
Owens  V.   Baton   [Ind.   T.]    82   S.  W.    746. 

82.  Wishart  V.  Gerhart  [Mo.  App.]  78  S. 
W.   1094. 

83.  Laws  1882,  p.  369,  u.  303,  requiring  a 
landlord  to  give  a  tenant  at  will,  live  days' 
notice  to  quit,  and  Code  Civ.  Proc.  §  2231,- 
requiring  three  days'  notice  in  case  of  non 
payment  of  rent,  cannot  be  evaded  by  send- 
ing notice  one  day  before  the  termination 
of  the  term,  that  rent  will  be  increased. 
Miller  V.  Lowe,  86  N.  T.  S.  16.  Notice  to 
quit  prepared  by  a  clerk  to  which,  by  di- 
rection of  his  employer  he  signed  the  name 
of  the  owner  and  -the  name  of  his  employer 
as  her  agent,  held  sufficiently  signed  by  the 
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the  day  before  filing  the  complaint  is  sufficient.'*  A  justice's  summons  defective 
for  insufficient  description  of  the  property  may  be  amended  on  appeal  to  the  cir- 
cuit court  when  substantial  justice  will  be  thereby  promoted.^' 

Pleading}'^ — The  strict  and  technical  rules  of  pleading  are  not  applied,*^  but 
ordinarily  a  complaint  in  the  language  of  the  statute  is  sufficient.*'  Under  a 
statute  declaring  that  unlawful  detainers  shall  be  cognizable  before  any  justice 
of  the  county  in  which  they  are  committed,  ft  is  not  necessary  to  allege  that  the 
property  was  in  the  city  ward  of  the  justice  before  whom  it  was  filed.'*  Where 
a  case  is  removed  to  the  circuit  court  by  certiorari,  the  complaint  may  be  amended 
so  as  to  increase  the  amount  of  damages  demanded  and  the  sum  averred  as  to 
rent.'"  It  is  too  late  to  object  to  the  sufficiency  of  the  allegation  of  interest  after 
answer  filed  and  jury  drawn.*^ 

The  warranP^  may  be  amended  after  traverse  and  appeal  by  addition  of  an 
allegation  essential  to  its  validity.'' 

Limitations  run  against  the  action  only  from  the  date  the  party  seeking  to 
enforce  it  acquired  title."* 

The  judgment  of  the  justice,  however  erroneous,  is  conclusive  of  the  contro- 
versy,"^ but  does  not  affect  the  title.'"  Judgments  rendered  in  the  court  of  general 
jurisdiction  on  appeal  from  a  justice  are  further  appealable  unless  the  statute  ex- 
cepts them  from  its  operation." 

§  3.  Criminal  responsibility.^^ — Forcible  entry  is  the  violently  taking  pos- 
session of  lands  and  tenements  with  menaces,  force  and  arms  and  without  author- 
ity of  law."  There  must  be  some  show  of  violence,^""  but  it  is  not  necessary  that 
the  person  in  possession  should  offer  such  resistance  that  the  entry  was  accomplished 
by  actual  violence.^"^  As  against  a  tenant  at  sufferance,  the  owner  may  forcibly 
enter  if  unnecessary  force  is  not  used.^"^ 


owner  or  her  attorneys.     Bond  v.  Chapman, 
34    Wash.    606,    76    P.    97. 

84.  Tenancy  at  wUl.  Beauchamp  v.  Run- 
nels   [Tex.    Civ.    App.]    79    S.   W.    1105. 

85.  Drinkard  v.  Hepinstall  [W.  Va.]  47 
S.    B.    72. 

86.  See  2  Curr.  L.  13. 

87.  Since  the  action  is  cognizable  before 
a.  justice  of  the  peace,  it  was  never  so 
intended.  Armoui-  Packing  Co.  v.  Howe 
[Kan.]    75   P.   1014. 

88.  Armour  Packing  Co.  v.  Howe  [Kan.] 
75  P.  1014.  An  allegation  of  ownership  in 
fee  simple  and  that  plaintiff  Is  entitled  to 
possession  is  sufficient  under  Code  Civ.  Proc. 
5  2235,  requiring  petitioner  to  describe  his 
interest.  Mauterstock  v.  Williams,  42  Misc. 
402,    86   N,   T.    S.    804. 

89.  Kev.  St.  1899,  §  3323.  Wishart  V.  Ger- 
hart  [Mo.  App.]   78  S.  W.  1094. 

90.  Under  Rev.  St.  1899,  §  3324,  the  fact 
that  there  was  no  new  verification  did  not 
deprive  the  court  of  jurisdiction.  Ver  Steeg 
V.  Becker-Moore  Paint  Co.  [Mo.  App.]  80  S. 
W.  346.  Where  the  judgment  of  the  justice 
of  the  peace  is  reversed  by  the  common  pleas 
court  and  the  cause  retained  for  trial,  plain- 
tiff should  file  a  petition  In  that  court;  but 
it  is  not  error  to  found  a  judgment  on  a 
statement  in  the  bill  of  particulars  in  the 
Justice  court  when  the  parties  proceed  to 
trial  thereon  without  objection.  Pope  v. 
MUler,  4  Ohio  C.  C.   (N.   S.)   564. 

91.  Mauterstock  v.  Williams,  42  Misc.  402, 
86  N.  Y.  S.   804. 

92.  See  2  Curr.  L.  IS. 


93.  Under  Code,  §  134,  permitting  amend- 
ments in  the  discretion  of  the  court,  it  is 
an  abuse  of  discretion  not  to  allow  the  ad- 
dition of  an  allegation  that  at  the  time  of 
entry  plaintiff  was  in  the  peaceable  posses- 
sion.    Hord  V.  Sartin   [Ky.]   80   S.  W.   794. 

94.  Under  Laws  1899,  p.  335,  o.  79,  one 
year.  Weatherford  v.  Union  Pac.  R.  Co. 
[Neb.]  98  N.  W.  1089. 

95.  Res  judicata  as  to  the  rights  of  land- 
lord and  tenant  in  the  premises.  Rankin  v. 
Hooks  [Tex.  Civ.  App.]  81  S.  W.  1005.  See 
Former   Adjudication,    3    Curr.    L.   — . 

96.  Roby  v.  Calumet  &  C.  Canal  &  Dock 
Co.,  211  111.  173,  71  N.  E.  822. 

97.  Dechenbach   v.   Rima    [Or.]    77   P.   391. 

98.  See  2  Curr.  L.   14. 

99.  Under  Pen.  Code  1895,  §  338,  there 
need  only  be  such  a  number  of  persons  or 
show  of  force  as  is  calculated  to  deter  the 
person  in  possession  from  undertaking  to 
retain  his  possession.  Williams  v.  State 
[Ga.]    48  S.  B.   149. 

100.  Not  sufiicient  under  Code,  §  1028, 
where  one  in  the  absence  of  a  tenant  at 
sufferance  changed  the  lock  on  the  door 
and  entered  without  breaking  anything  or 
doing  any  violence.  State  v.  Leary  [N.  C] 
48   S.  B.   570. 

101.  If  circumstances  show  a  terror  tend- 
ing to  a  breach  of  the  peace,  it  is  sufficient. 
Williams  v.   State   [Ga.]   48   S.  B.  149. 

102.  In  the  absence  of  such  tenant,  the 
owner  took  off  the  door  locks  and  entered. 
State   v.    Leary    [N.    C]    48    S.    B.    570. 


1438 


FOEECLOSUEB  OF  MOETGAGES  ON  LAND  §  1.  3  Cur.  Law. 


FOBECLOSTTKE  OP  MOETGAGES  ON  LAND. 


§  1.  Right  to  Foreclose  and  Remedies 
Available    Therefore    (143S). 

§  a.  Foreclosure  by  Scire  Facias  or  Ex- 
ecutory  Process    (1438). 

§  3.  Sale  by  Trustee  in  Deed  or  Under 
Power   (1430). 

A.  Right    to    Sell    (1439). 

B.  Notice    (1439). 

C.  Sale    (1440). 

D.  Costs  and  Attorneys'  Fees   (1440). 

B.  Defective     Foreclosures     and     Rights 
Under  Them    (1440). 
§  4.    Remedy  by  Entry  and  Possession,  and 
Strict  Foreclosure  (1441), 

§  5.  Foreclosure  by  Action  and  Sale 
(1441). 

.  A.  Right  of  Action  (1441).  Foreclosure 
(1441).  Defenses  (1442).  Other 
Suits  or  Action  Pending  (1443). 
Bar  by  Limitation  (1443).  Jurisdic- 
tion (1443). 
B.  Parties  and  Process  (1443).  Neces- 
sary  Parties    (1444). 


C.  Pleading,   Trial,   and  Evidence   (1445). 

Answer  (1445).  Issues,  Proof,  etc. 
(1445). 

D.  Decree  or  Judgment   (1446). 

E.  Sale.     Order    of    Sale    (1447).     Notice 

(1447).  Confirmation  and  Setting 
Aside  Sale  (1448).  Inadequacy  of 
Price  is  Not  a  Valid  Ground  for 
Setting  Aside  Sale  (1448).  Rights 
of  the  Purchaser  (1448).  Posses- 
sion  and   Restitution    (1449). 

F.  Deficiency      and      Liability      Therefor 

(1449).  Persons  Liable  (1450). 
Defenses   (1450). 

G.  Receivership    in   Foreclosure    (1450). 
H.  Distribution  of  Proceeds  and  Surplus 

(1451). 
I.  Effect   of  Proceedings    (1451). 
J.  Costs     (1452). 
§  O.     Redemption       (1452).      Time       (1452). 
Amount    (1453).     "Who    May    Redeem    (1453). 
Mode  (1454).     Action  to  Redeem  (1454).     Ef- 
fect  (1454). 


§  1.  Right  to  foreclose  and  remedies  available  therefor. — The  right  to  fore- 
close accrues  on  condition  broken,  and  this  may  be  either  by  default  in  the  prin- 
cipal sum^  or  in  an  instalment,  if  a  right  to  thereupon  declare  tthe  whole  to  be 
due  is  reserved;''  but  such  right  does  not  exist  unless  stipulated.'  Several  differ- 
ent modes  of  foreclosure  are  usually  provided  by  statute,*  and  the  mortgagee  may 
elect  which  he  will  pursue.'' 

§  2.  Foreclosure  by  scire  facias  or  executory  process." — In  foreclosure  by 
scire  facias  sur  mortgage,  one  not  summoned,  though  in  possession,  does  not  be- 
come a  party  by  the  posting  of  a  copy  of  the  writ  upon  the  mortgaged  premises.'^ 
The  sheriff's  return  when  defendant  cannot  be  found  therein  should  be  not  "non 
est  invitus"  but  "nihil  habet"  to  conform  with  the  practice  in  serving  writs  of 
scire  facias.' 

In  some  states,  foreclosure  may  be  had  under  executory  process  where  the  debt 
is  fixed." 

In  Louisiana,  in  order  to  obtain  a  writ  of  seizure  and  sale,  three  days  notice 
must  be  given  to  the  debtor  if  he  resides  on  the  spot,  adding  a  day  for  every 
twenty  miles  between  the  place  of  his  residence  and  the  residenoe  of  the  judge  to 
whom  the  petition  has  been  presented.^"  The  distance  must  be  computed  by  the 
public  road  and  not  by  railroad.^^  The  statutory  prescription  of  five  years  cures 
irregularities  resulting  from  the  issuance  of  the  writ  prematurely,  or  from  a  pre- 
mature publication  of  the  advertisement,  provided  the  full  time  allowed  by  law 
intervenes  between  the  seizure  and  the  sale.^^    It  also  cures  the  failure  of  the 


1.  Default  as  to  one  of  several  debts  se- 
cured is  sufBolent.  Meetz  v.  Mohr,  141  Cal. 
667,    75   P.    298. 

2.  There  must  be  a  declaration  of  in- 
tention to  exercise  such  right.  Klingen- 
feldt  V.   Houghton   [Neb.]    96  N.  W.   76. 

3.  Hinton  v.  Jones    [N.  C]   48  S.  B.  646. 

4.  See   post,   5§   2-5. 

5.  In  Illinois,  a  creditor  by  note  and 
mortgage  may  proceed  personally  against 
the  debtor  upon  the  note,  or,  after  condi- 
tion broken,  he  may  obtain  possession  by 
ejectment,  or  he  may  file  a  bill  for  fore- 
closure and  sale,  or,  the  mortgage  being 
recorded,  he  may  proceed  by  scire  facias 
upon  the  record.  Brown  v.  Schnitz,  109  111. 
App.  598.  These  remedies  are  successive  or 
concurrent   at   his   election.     Id. 


6.  See   2    Curr.   L.    14. 

7.  Nevil  V.  Heinke,   22  Pa.   Super.  Ct.   614. 

8.  In  re  Walsh  [Del.]   58  A.  945. 

9.  Debt  is  sufficiently  fixed  where  the 
amount  of  principal  and  interest  is  certain, 
though  costs  must  be  determined'  later 
(Huber  v.  Jennings-Heywood  Oil  Syndicate, 
111  La.  747,  35  So.  889),  or  where  the  right  is 
reserved  to  pay  by  delivery  of  timber 
(Iberia  Cypress  Co.  v.  Christen,  112  La- 
451,    36    So.    491). 

10.  Means  one  day  for  every  20  miles  and 
not  for  every  20  miles  or  fraction  thereof 
[Code  Prac.  §  735].  Nagel  v.  Clement  [La.] 
36   So.   935. 

11.  12,  13.  Nagel  v.  Clement  [La.}  36  So. 
935. 
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sheriff  to  keep  the  property  constantly  in  possession,  provided  no  one  else  has 
gone  into  possession,  and  the  purchaser  goes  into  possession  without  objection.^' 
Whether  the  purchase  of  the  equity  of  redemption  on  foreclosure  of  the  junior 
mortgage  by  one  holding  both  it  and  the  senior  mortgage  operates  as  a  merger  and 
a  payment  of  the  debt  secured  by  the  latter  depends  on  the  intention  of  the  par- 
ties." ' 

§  3.  Sale  by  trustee  in  deed  or  under  power.  A.  Bight  to  sell}^ — Where  a 
mortgage  is  given  to  secure  several  debts,  it  may  be  foreclosed  under  a  power 
therein  contained  before  default  on  all.^'  Where  by  terms  of  the  notes  in  case 
of  default  in  one  instalment,  the  whole  may  be  declared  due  at  the  option  of  the 
mortgagee,  there  must  be  some  declaration  of  intention  to  make  all  due,^^  in 
which  event  interest  runs  to  the  time  of  foreclosure  and  not  to  the  date  of  ma- 
turity of  the  notes  ;^*  but  the  default  on  one  does  not  make  the  whole  debt  due 
unless  so  provided.^*  Where  the  trustee  applies  to  the  mortgage  debt  the  rents 
and  profits  which  he  receives  to  an  amount  equal  thereto,  it  is  discharged;""  but 
after  a  default,  foreclosure  can  be  had,  though  some  money  which  should  be  ap- 
plied to  the  debt  still  remains  in  the  hands  of  the  trustee.^^  As  between  a  chat- 
tel mortgagee  of  the  crops  and  beneficiary  of  a  trust  deed,  the  latter  has  the  right 
to  the  crops  if  the  chattel  mortgage  was  executed  after  the  trust  deed,  though 
prior  to  the  trustee's  sale."^  A  substituted  trustee,  though  appointed  by  parol, 
has  a  right  to  sell,"^  and  an  agent  may  exercise  a  power  given  to  a  corporation.^* 
Generally  the  trustee  has  no  power  to  extend  the  time  of  payment  called  for  in 
the  deed,  but  such  extension  is  good  where  he  is  secretly  the  beneficiary  thereof.^^ 
The  right  to  foreclose  by  advertisement  or  under  a  power  is  unaffected  by  the 
power  to  sue  on  the  indebtedness,^*  though  it  may  be  by  estoppel  or  laches;"' 
but  in  states  where  sale  under  a  power  is  limited  as  to  time  by  statute,  where  a 
sale  is  void,  a  new  sale  cannot  be  had  when  barred  by  statute,"^  and  where  the 
trustee  will  act,  the  effect  of  the  statute  of  limitations  is  immaterial."' 

(§3)  B.  Notice}'' — The  procedure  in  foreclosure  under  a  power  contained 
in  a  mortgage  must  strictly  follow  the  terms  of  the  statute  or  the  instrument, 
both  as  to  specifying  in  the  notice  the  time  of  sale  and  the  amount  due,'^  and 
being  signed  by  the  party  foreclosing,'*  and  time  for  publication  of  notice  of 
sale.'' 


14.  will  not  do  so  where  there  waa  ex- 
press agreement  that  senior  mortgage 
should  be  held  until  certain  advances  were 
paid.  Continental  Title  &  Trust  Co.  v.  Dev- 
lin  [Pa.]    58  A.   843. 

15.  See   2  Curr.  L.   16. 

16.  Meetz  v.  Mohr,  141  Cal.  667,  75  P.  298. 

17.  Kllngenfeld  v.  Houghton  [Neb.]  96 
N.  "W.  76. 

18.  Hardy  v.  Pecot   [La.]   36   So.   992. 

19.  Provision  for  payment  of  Interest  and 
one-tenth  of  principal  each  year.  Hinton  v. 
Jones  [N.  C]   48  S.  B.  546. 

20.  Benton  Land  Co.  v.  Zeltler  [Mo.]  81 
S.  W.   192. 

ai.  Land  Title  &  Trust  Co.  v.  Asphalt  Co. 
of  America   [C.  C.  A.]  127  P.  1. 

22.  Penryn  Fruit  Co.  v.  Sherman -Wor- 
rell Fruit  Co.,   142  Cal.   643,   76  P.  484. 

23.  But  not  to  execute  deed.  Daniel  v. 
Garner,  71  Ark.  484,  76  S.  W.  1063.  Deed 
provided  In  absence  of  trustee  sheriff  should 
be  substituted  as  such.  Held  to  mean  sher- 
iff In  office  at  time  of  default.  McNutt  v. 
Mutual  Ben.  Life  Ins.  Co.  [Mo.]  79  S.  W.  703. 

24.  Long  V.  Powell  [Ga.]   48  S.  E.  185. 


25.  Dunnaway  v.  O'Reilly  [Mo.  App.]  79 
S.    W.    1004. 

26.  Menzel  v.  Hinton,  132  N.  C.  660,  44  S. 
E.  385;  Miller  v.  Coxe,  133  N.  C.  578,  45  S.  B. 
940;  Brlnkerhoff  v.  Goree  [Tex.  Civ.  App.] 
79  S.  W.  592.  Rule  applies  where  the  time 
specially  limiting  time  of  bringing  action  to 
foreclose  is  enacted  [Civ.  Code  1883,  §  152]. 
Menzel  v.  Hinton,  132  N.  C.  660,  44  S.  B. 
385.     See,  also,  post  §  5. 

27.  Stevens  v.  Osgood  [S.  D.]  100  N.  W. 
161. 

28.  Ford   V.   Nesbltt   [Ark.]   79   S.   W.    793. 

29.  Peacock  v.  Cummlngs  [Tex.  Civ.  App.] 

78  S.   W.    1002. 

30.  See   2  Curr.  L.   16. 

31.  Washington  Nat.  Bldg.  &  Loan  Ass'n 
V.  Westfall   [W.  Va.]   47  S.  B.  74. 

32.  Where  by  terms  of  the  mortgage  the 
notice  must  be  signed  by  person  making 
the  sale,  the  name  of  the  deceased  mort- 
gagee Is  Insufficient.     Ford  v.  Nesbltt  [Ark.] 

79  S.   W.   793. 

33.  Code  Civ.  Proc.  5  639,  provides  for 
publication  for  six  successive  weeks;  § 
2445  provides  that, "successive  weeks"  mean 
calendar  weeks,  and  a  publication  In  any  day 
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(§3)  C.  Sale.'* — The  title  conveyed  by  a  foreclosure  by  advertisement  is 
one  on  wMcli  the  purchaser  may  maintain  ejectment  even  against  third  parties 
not  claiming  under  it.'"  To  prevent  tiie  foreclosure  by  a  trustee,  the  proper 
remedy  is  by  an  injunction,  but  this  cannot  be  had  unless  it  is  accompanied  by 
a  tender  of  the  amount  due,'°  nor  where  the  ground  therefor  is  so  insignificant 
as  to  be  inequitable."  Where  by  terms  of  the  deed  the  trustee  need  not  sell  the 
property  in  parcels,  his  failure  to  do  so  is  not  an  abuse  of  his  discretion,'*  but 
this  may  be  required  by  statute.'*  The  fact  that  the  mortgagor  must  redeem  from 
all  the  parcels,*"  or  that  the  beneficiary  of  a  trust  did  not  wish  the  foreclosure, 
is  no  ground  on  which  to  set  the  sale  aside.*' 

(§3)  D.  Costs  and  attorneys'  fees.*'' — Where  the  note  provides  for  an  at- 
torney's fee  for  collection,  though  such  stipulation  is  absent  from  the  mortgage, 
it  becomes  part  of  the  debt  for  which  the  mortgage  may  be  foreclosed;*'  but  such 
allowance  may  not  be  had  by  the  trustee  when  the  attorneys  employed  are  the 
firm  of  which  he  is  a  member,**  though  if  another  attorney  is  engaged  with  him 
a  pro  rata  share  can  be  recovered.*'*  *'  Where  the  mortgagee  has  successfully  made 
a  defense  of  fraud,*''  or  where  the  mortgage  is  foreclosed,  not  because  of  the  default 
of  the  debtor,  but  because  of  the  insolvency  of  the  mortgagee  corporation,  it  is  en- 
titled to  no  allowance  for  the  stipulated  attorney's  fees.** 

(§3)  E.  Defective  foreclosures  and  rights  under  them.*' — In  Ohio,  on  ex- 
ecution of  a  deed  by  a  trustee  of  a  trust  deed,  the  legal  title  passes  at  once  to 
the  purchaser,  irrespective  of  appraisal  or  public  sale,  but  it  is  a  title  subject  to 
be  set  aside  by  decree  of  the  courts.""  Where  a  sale  is  void  because  of  an  insufiB- 
cient  notice,  a  court  of  equity  cannot  remedy  it;"'  but  where,  however,  the  vendee 
is  in  possession,  he  cannot  be  ousted  till  the  debt  is  paid.°^  Though  the  sale  by 
a  substituted  trustee  appointed  by  parol  is  good,  he  has  no  authority  to  convey 
by  deed."'    After  a  resale  is  completed  after  default  of  the  original  purchaser  at 


is  a  publication  for  that  week;  hence  six 
publications  once  each  week  Is  good,  .though 
but  thirty  seven  days  has  elapsed  between 
the  first  publication  and  sale.  Thomas  v. 
Issenhuth  [S.  D.]  100  N.  W.  436.  Terms  of 
a  trust  deed  prescribe  that  on  default  the 
trustee  shall  sell  after  advertising  for  ten 
days.  Publication  in  a  weekly  newspaper 
for  three  successive  weeks.  Held,  that  as 
last  notice  appeared  within  ten  days  of  sale, 
it  sufficiently  complies  with  the  terms  of 
the  deed.  Vizard  v.  Moody  [Ga.]  47  S.  E. 
348. 

34.  See   2  Curr.  Lu  16. 

35.  Benton  Land  Co.  v.  Zeitler  [Mo.]  81 
S.  W.  193. 

36.  Meetz  V.  Mohr,  141  Cal.  667,  75  P.  298. 

37.  An  injunction  cannot  be  had  to  re- 
strain the  foreclosure  of  a  purchase-money 
mortgage  for  $35,000  on  20,000  acres  of  land, 
because  the  title  to  five  acres  worth  ten  dol- 
lars Is  questioned.  Sidney  Land  &  Colony 
Co.  V  Milner,  Caldwell  &  Flowers  Lumber 
Co.,  138  Ala,  185,  35  So.  48. 

38.  Benton  Land  Co.  v.  Zeitler  [Mo.]  81 
S.  W.  193. 

39.  Three  adjacent  houses  conveyed  to 
mortgagor  by  three  deeds  must  be  sold 
separately  [Comp.  Laws,  §  11,139].  O'Con- 
nor V.  Keenan  [Mich.]  94  N.  W.  186.  Where 
offered  separately  and  no  bidders,  the  stat- 
ute Is  sufficiently  complied  with  If  later  sold 
In    one    parcel.     The    sheriff    is    not    obliged 


to  try  combinations  of  parcels  [Code  Civ. 
Proc.  5  694].  Anglo-Californian  Bank  v. 
Cerf,  142   Cal.   303,   75   P.    902. 

40.  Anglo-Californian  Bank  v.  Cerf,  142 
Cal.   303,   75   P.   902. 

41.  Weir   V.   Jones    [Miss.]    36   So.   533. 

42.  See  2  Curr.  L.  17. 

43.  Bailey  v.  Butler,  138  Ala.  153,  35  So. 
111. 

44.  Blkln  V.  Rives   [Miss.]   35   So.   200. 

45.  46.  Gantzer  v.  Sohmeltz,  206  111.  560 
69  N.  E.   584. 

Reasonable  attorney's  fees  not  error: 
Court  may  fix  these  at  $2,000,  though  evi- 
dence presented  shows  they  were  worth 
$3,000.  Pollard  V.  American  Freehold  Land 
Mortg.  Co.,  139  Ala.  183,  35  So.  767. 

Allowed  for  actual  expenses  though  decree 
taken  pro  confesso.  Peacock,  Hunt,  West  & 
Co.  V.   Thaggard,  128  F.  1005. 

47.  North  Side  Bank  v.  John  Good  Cord- 
age &  Mach.  Co.,  97  App.  Div.  79,  89  N  T  S 
656. 

.  48.  Union  Trust  Co.  v.  Shilling,  30  Ind. 
App.  543,   66  N.  E.  699. 

49.  See  2  Curr.   L.  17. 

50.  Etna  Coal  &  Iron  Co.  v.  Marting  Iron 
&  Steel  Co.   [C.  C.  A.]   127  P.   32. 

51.  Ford  V.  Nesbitt  [Ark.]  79  S.  W.  793. 

52.  Daniel  v.  Garner,  71  Ark.  484,  76  S. 
W.  1063;  Chambers  v.  Bookman  [S.  C]  46  S. 
E.    39. 

53.  Daniel  v.  Garner,  71  Ark.  484,  76  S. 
W.  1063. 
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sale  by  trustee,  he  is  not  liable  to  suit  by  the  beneficiary."*  The  purchaser  may 
refuse  to  accept  the  premises  when  they  are  erroneously  described  in  the  notice 
of  sale.'"  Where  the  beneficiary  of  a  trust  deed  owns  other  liens  on  the  deeded 
premises  with  which  he  fails  to  acquaint  the  purchaser  at  the  time  of  foreclosure, 
he  is  estopped  from  later  asserting  them."' 

§  4.  Remedy  by  entry  and  possession,  and  strict  foreclosure." — In  Maine, 
where  foreclosure  may  be  had  by  entry  and  possession,  a  peaceable  entry  by  the 
mortgagee  in  the  absence  of  the  mortgagor  is  sufficient,  and  the  according  the  lat- 
ter thereafter  permission  to  cut  grass  and  commit  waste  does  not  give  him  the 
right  to  pay  the  debt."' 

A  decree  determining  the  amount  due  creditors  who  are  beneficiaries  under 
a  trust  deed  authorizes  them  to  call  upon  the  trustee  to  bring  ejectment  for  the 
possession  of  the  land."'  The  fact  that  an  appeal  has  been  taken  therefrom  does 
not  affect  the  right."  Such  decree  is  res  adjudicata  as  to  the  amount  due.®^ 
Where  the  amount  due  is  unliquidated,  an  accounting  is  necessary,""  and,  since  a 
court  of  equity  is  the  forum  in  which  it  should  be  had,  such  court  will  enjoin 
an  ejectment  until  such  amount  is  ascertained^"'-  '*  ) 

Strict  foreclosure,  being  an  extraordinary  and  harsh  remedy  will  only  be 
granted  by  courts  in  special  instances.""  The  defendant  must  have  a  reasonable 
time  to  make  the  necessary  payments,"  and  no  payments  not  yet  matured  can 
be  required."  The  ordinary  statutory  provisions  as  to  redemption  do  not  apply 
to  a  decree  for  strict  foreclosure." 

§  5.  Foreclosure  by  action  and  sale.  A.  Bight  of  action.  Title  of  mort- 
gagor necessary  to  suit.'" — That  the  title  of  the  parties  to  the  mortgaged  premises 
is  doubtful  and  even  in  litigation,  is  no  bar  to  an  action  for  foreclosure,'"  and 
a  provision  mortgaging  after-acquired  property  gives  a  good  right  to  foreclose 
the  same,'^  and  so  an  unrecorded  mortgage  to  secure  future  advances  is  good 
except  as  against  a  junior  incumbrancer,-  though  after  mortgage  but  before  ad- 
vances,'* and  so  where  mortgage  is  to  secure  indorsee  on  long  outstanding  notes." 
Where  the  mortgagor  has  granted  the  rights  to  timber  and  then  conveyed  to  the 
mortgagee,  the  latter  can  only  forecloBe  on  the  interest  of  the  grantee.'*  The 
mortgagee  cannot  by  buying  in  the  outstanding  tax  deeds  cut  out  the  rights  of 
the  mortgagor.'" 

Foreclosure. — Where  a  mortgage  was  satisfied  by  mistake,  an  action  to  fore- 
close may  be  begun  without  a  decree  setting  aside  the  instrument  of  satisfaction.'" 
Eecovery  may  be  had  on  the  agreement  in  the  mortgage  to  pay  the  debt,"  and 
that  the  mortgage  was  executed  to  secure  the  debt  of  another  seems  to  be  no  de- 


54,  55.  Jackson  v.  Binnickef  [Mo.  App.] 
80  S.  W.  682. 

56.  Alston  V.  Piper  [Tex.  Civ.  App.]  79 
S.   "W.    357.     See   ante,   p.    1*39,   n.    14. 

67.  See  2  Gurr.  L.   18. 

68.  Holbrook  v.  Qreene,  98  Me.  171,  66  A. 
659. 

69^  60,  61,  62,  68,  64.  Brown  v.  Sclinitz,  109' 
111.  App.   598. 

65,  66,  67,  68.  Flanagan  Estate  v.  Great 
Cent.  Land  Co.  [Or.]  77  P.  485. 

69.  See   2  Curr.   L.    18. 

70.  Cook  V.  Wetgley  [N.  J.  Eq.J  57  A. 
805. 

71.  Farmers'  Loan  &  Trust  CO.  v.  Den- 
ver,   etc.,   R.   Co.    [C   C.   A.l   126   F.    46;   Pere 

3    Curr.   Law — 91. 


Marquette   E.    Co.   v.   Graham    [Mich.]    99   N. 
W.   408. 

72.  Peacock,  Hunt  &  West  Co.  v.  Thag- 
gard,  128  F.  1005. 

73.  Grlffln  V.  Stone  River  Nat.  Bank  [Tex. 
Civ.  App.]   80  S.  W.  254. 

74.  Rothschild  V.  Bay  City  Lumber  Co., 
139  Ala.    571,    36   So.   785. 

75.  First  Nat.  Bank  v.  McCarthy  [S.  D.] 
100   N.   W.    14. 

76.  White  V.  Stevenson  [Cal.)  77  P.  828. 
Neglect  for  two  years  to  set  asidd  an  illegal 
release  of  a  trust  deed  is  not  barred  by 
laches.  Murto  v.  Lemon  [Colo.  App.]  76  P. 
160. 

77.  Lincoln  University  v.  Polk,  1  Neb. 
Unoft.  403,  95  N.  W.   611. 
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fense."  Where  the  mortgagee  has  bought  in  the  taxes  from  time  to  time  and 
it  is  the  duty  of  the  mortgagor  to  pay  the  same,  he  may  add  them  to  the  mort- 
gage debt.''  A  bill,  premature  because  of  an  extension  wherein  accrued  inter- 
est was  treated  as  part  of  a  new  principal,  cannot  be  supported  as  on  a  default 
of  interest.'" 

Defenses?'^ — The  defefnse  of  usury  can  always  be  set  up  in  an  action  to  fore- 
close,*' and  that  the  note  sued  on  is  a  renewal  of  a  usurious  note  is  sufiScient  to 
taint  it  with  usury.'*  Duress"  and  fraud"  are  good  defenses,"  as  is  tender'^ 
or  payment  of  the  amount  due,''  or  a  release  or  discharge  of  the  debt,'"  or  an  ex- 
tension of  the  time  of  payment.'"  The  personal  liability  cannot  be  denied  by 
one  who  assumes  a  mortgage  lien,'^  or  purchasing  subject  to  it,  makes  no  effort 
to  have  it  set  aside."''  Neglect  to  record  an  extension  agreement  is  no  defense 
to  an  action  thereon,"  but  a  purchaser  of  incumbered  real  estate  cannot  set  up 
an  unrecorded  deed  to  contest  a  foreclosure  by  a  bona  fide  holder  of  the  unpaid 
secured  notes,'*  or  where  deed  and  defeasance  clause  are  separate  the  defense  that 
one's  grantee  of  the  holder  of  the  deed  depends  on  his  good  faith.'"  Laches, 
however,  may  be  a  defense."  Where  the  execution  and  delivery  of  the  notes  evi- 
dencing the  mortgage  debt  are  denied,, the  unexplained  possession  of  them  is  not 
sufficient."  The  burden  is  on  the  plaintiff  to  prove  execution,  delivery"  and 
ownership"  of  the  notes.  'Paying  interest  pending  suit  does  not  estop  defendant 


IS.  HubeF  V.  Jennlngs-Heywood  Oil  Syn- 
dicate,  111  La.   747,   35   So.  889. 

79.  First  Nat.  Bank  v.  McCarthy  [S.  D.] 
100  N.  W.  14. 

Snspenalon  and  star  of  proceedings  >  An 
order  of  the  court  merely  correcting  minor 
errors  In  papers  Is  not  a  judgment  from 
which  the  mortgagor  Is  entitled  to  reckon 
his  statutory  stay  of  a  year.  Hart  v.  Schlitz 
Brew.   Co.    [Wis.]    98  N.  "W.   526. 

80.  This  is  especially  true  where  the  bill 
itself  seeks  an  accounting  as  to  payments 
made  In  order  to  find  what  If  any  Interest 
is  due.  Hauser  v.  Capital  City  Brewery  Co. 
[N.  J.  Eq.]   58  A.  171. 

81.  See  2  Curr.  L,.  19. 

82.  Missouri  Heal  Estate  Syndicate  v. 
Sims,  179  Mo.  679,  78  S.  W.  1006.  Cannot  be 
raised  by  demurrer  to  a  complaln,t  to  fore- 
close a  mortgage  for  both  principal  and  In- 
terest of  the  debt,  where  It  works  a  for- 
feiture of  Interest  only.  Petterson  v.  Berry 
[C    C.  A.]    125  F.   902. 

83.  First  Nat.  Bank  v.  McCarthy  [S.  D.] 
100  N  W.  14.  Place  of  payment  of  Interest 
not  decisive  as  to  lex  loci  where  usury  law 
under  consideration;  parties  presumed  to 
Intend  locus  where  contract  is  valid.  "Whlt- 
lock  V.  Cohn  [Ark.]   80  S.  W.  141. 

84.  False  representations  of  husband  to 
wife'  do  not  amount  to  duress.  Kittel  v. 
^chmleder.  89  App.  Dlv.  618    85  N.  T    S^  977. 

85  North  Side  Bank  v.  John  Good  Cord- 
age &  Mach.  Co.,  97  App.  Div.  79,  89  N.  T. 
S  656  Knowledge  obtained  by  one  member 
of  a  law  firm  cannot  be  imputed  to  the  trus- 
tee because  he  happens  to  be  a  member 
thereof  Tennent  Shoe  Co.  v.  Blrdseye  [.Mo. 
App.]   78  S.  W.  1036. 

86  Where  mortgage  represented  to  be 
for  $30,000  and  in  fact  for  $15,000,  It  is  not 
void  except  as  to  excess.  Kittel  v  Sohmle- 
der    89  App.  Div.  618,  85  N.  T.  S.  977 

87.  Whole  amount  due  must  be  tendered. 
Schleck  V.  Donohue,  92  App.  Dlv.  330,  87  N. 
T.    S.    206. 


88.  In  absence  of  any  statements  by 
mortgagor,  payments  made  by  him  are  ap- 
plied to  the  senior  Incumbrance.  Moss  v. 
Odell,  141  Cal.  335,  74  P.  999.  The  acquisi- 
tion of  title  at  a  tax  sale  by  mortgagee  does 
not  constitute  payment.  Ex  parte  Powell 
[S.  C]  47  S.  E.  440.  In  absence  of  directions 
on  part  of  debtor,  the  creditor  is  not  bound 
to  apply  payments  to  the  secured  claims. 
Montague  v.  Best  [S.  C]  48  S.  B.  248.  Pay- 
ment by  Junior  lienor  wlth^consent  of  mort- 
gagor. Bowen  v.  Gilbert,  l22  Iowa,  448,  98 
N.  W.  273.  The  possession  of  the  notes  on 
which  the  foreclosure  Is  based  In  the  mort- 
gagor raises  a  presumption  of  payment. 
Murto  V.  Lemon  [Colo.  App.]  75  P.  160. 

8».  Evidence  held  to  show  'invalidity  of 
release.  List's  Ex'x  v.  List  [Ky.]  82  S.  W. 
446. 

90.  Evidence  held  not  to  show  extension. 
Salomon   v.    Stoddard,    107    111.    App.    227. 

91.  McGregor  v.  Eastern  Building  &  Loan 
Ass'n   [Neb.]    99  N.  W.  509. 

92.  Omaha  Loan  &  Trust  Co.  v.  Omaha 
[Neb.]   99  N.  W.   650. 

93.  Bev.  St.  1901,  c.  30,  providing  for 
record  of  all  deeds,  mortgages  and  other  in- 
struments in  writing,  does  not  apply.  Kraft 
V.   Holzmann,    206   111.   548,    69   N.   E.    574. 

94.  Heintz  V.  Klebba  [Neb.]  98  N.  W. 
431. 

95.  Rountree  v.  Finch   [Ga.]   48  S.  B.  182. 
»«.     "No  hard  and  fast  rule  has  ever  been 

laid  dowij  by  the  courts  which  can  be  said 
to  govern  all  cases  where  the  defense  of 
laches  is  Involved  •  »  »  not  only  must 
there  be  a  seemingly  unnecessary  delay,  but 
by  reason  of  some  change  it  would  be  inequi- 
table to  permit  the  claim  to  be  enforced." 
London  &  San  Francisco  Bank  v.  Dexter 
Horton  &  Co.    [C.   C.  A.]    126   P.    593. 

97.  Stoddard  v.  Lyon  [S.  D.]  99  N.  W. 
1116. 

98.  Bruce  V.  Wanzer  [S.  D.]  99  N.  W.  1102. 

99.  Overholt  v.  Dietz,  43  Or.  194,  72  P. 
696. 
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from  denying  the  rights  of  the  mortgagee.^  The  acceptance  of  a  partial  payment 
by  the  mortgagee  does  not  preclude  him,  upon  failure  to  pay  the  balance,  from 
enforcing  his  mortgage  to  collect  the  same  at  any  time  thereafter  until  barred 
by  limitations.'' 

Other  suits  or  action  pending.^ — Foreclosure  will  not  be  decreed  where  it  ap- 
pears a  writ  of  sequestration  has  been  issued  for  the  collection  of  the  mortgage 
debt,  unless  it  is  made  clear  what  was  done  imder  that  writ  ;*  but  presentation  to 
probate  court  is  not  sufficient  to  operate  as  a  bar."  A  void  judgment  of  fore- 
closure is  not  a  bar  to  a  new  action  to  foreclose.' 

Bar  hy  limitation.'' — The  statute  of  limitations  does  not  prevent  the  foreclos- 
ure of  a  mortgage,  but  only  the  collection  of  the  mortgage  debt  unless  a  sufBcient 
period  has  elapsed  to  give  rise  to  a  presumption  of  payment;'  and  payments  on 
account  of  interest  or  principal  will  rebut  this  presumption  and  toll  the  statute," 
but  not  to  the  detriment  of  a  judgment  creditor  without  his  consent.*"  In  some 
states,  where  the  debt  is  barred  by  statute,  foreclosure  is  barred.**  Under  these 
statutes,  however,  when  by  'payment  the  debt  is  taken  from  out  the  statute,  the 
mortgage  is  taken  out  as  well.*^ 

Jurisdiction}^ — Courts  of  equity  alone  have  jurisdiction  of  actions  to  enforce 
liens.**  Where  a  party  stipulates  for  a  stay  in  an  action,  it  constitutes  an  appear- 
ance.*" A  Federal  court  has  jurisdiction  over  foreclosure  proceedings  where  the 
mortgagor  and  mortgagee  are  residents  of  different  states,  though  by  subsequent 
addition  of  parties  defendant  some  residents  of  state  of  mortgagee  are  added.*' 

The  bankruptcy  of  the  mortgagor  is  no  defense  to  foreclosure  in  the  state 
court.*' 

(§  5)  B.  Parties  and  process.  Who  may  sue.^^ — ^Where  a  trustee  of  a  trust 
deed  refuses  to  act,  any  beneficiary  may  commence  foreclosure  proceedings  after 
default  for  the  common  benefit.*"  A  mortgagee  who  has  resorted  to  his  legal 
remedy  of  ejectment  imder  a  security  deed  may,  if  he  finds  he  cannot  discharge 
the  debt  out  of  rents  and  profits,  thereafter  sue  in  equity  to  sell  the  land  to  pay 
the  balance  due  after  accounting  for  rents  and  profits.""*  Where  a  mortgage  was 
executed  in  favor  of  a  third  person  as  trustee  or  representative  of  certain  cred- 


1.  WhlHock  V.  Cohn   [Ark.]   80  S.  W.  141. 

2.  Salomon  v.  Stoddard,  107  111.  App.  227. 

3.  See   2   Curr.   L.   19. 

4.  Henne  v.  Moultrie  [Tex.  Civ.  App.]  78 
S.  W.  11. 

5.  First  Nat.  Bank  v.  Glenn  [Idaho]  77  P. 
623. 

6.  Ludwlg  V.  Murphy  [Cal.]  77  P.  150. 

7.  See   2  Curr.  L.   20. 

8.  Twenty  years.  Bailey  v.  Butler,  138 
Ala.  153,  35  So.  Ill;  Ludwlg  v.  Murphy  [Cal.] 
77  P.  150. 

9.  MacMillan  v.  Clements  [Ind.  App.]  70 
N.  E.  997;  Bailey  v.  Butler,  138  Ala.  153,  35 
So.  111.  Payment  of  Interest;  prima  facie 
evidence  of  extension  of  time.  Revell  v. 
Thrash,   132  N,   C.   803,   44  S.  B.   596. 

10.  De  vie  v.  Rundle,  33  Wash.  604,  74  P. 
836. 

11.  Civ.  Code,  §  294.  San  Jose  Safe  De- 
posit Bank  of  Savings  v.  Bank  of  Madera 
[Cal.]  78  P.  5;  Cowan  v.  Mueller,  176  Mo. 
192,  76  S.  W.  606.  Mortgage  to  secure  a 
parol  debt  barred  in  two  years.  San  Jose 
Safe  Deposit  Bank  of  Savings  v.  Bank  of 
Madera  [Cal.]  78  P.  5.  The  limitation  of 
actions  against  an  administrator  is  not  suffi- 
cient  to   limit   time   of  foreclosure   of  mort- 


gage.    Cowan  v.  Mueller,   176  Mo.   192,   75  S. 
W.   606. 

12.  MaoMllIan  v.  Clements  [Ind.  App.]  70 
N.  E.  997;  Kraft  v.  Holzman,  206  111.  548,  69 
N.  E.   574. 

13.  See  2  Curr.  L.  20. 

14.  Action  on  note  and  to  foreclose  mort- 
gage Is  suit  In  equity,  and  hence  motion  for 
new  trial  not  necessary  prerequisite  to  re- 
view of  evidence  on  appeal.  List's  Ex'x  v. 
List   [Ky.]    82  S.  W.   446. 

15.  Godfrey  v.  "White,  32  Ind.  App.  265,  69 
N.  E.   688. 

16.  Peacock,  Hunt  &  West  Co.  v.  Thag- 
gard,  128  F.  1005. 

17.  Vance  v.  Lane's  Trustee  [Ky.]  82  S. 
W.    297. 

18.  See   2   Curr.  L.    20. 

10.  Baker  v.  Consolidated  Gas  &  Elec. 
Co.,   42  Misc.   95,   85  N.  Y.   S.   1030. 

20.  Ray  V.  Pitman,  119  Ga.  678,  46  S.  E, 
849.  Whether  the  original  mortgagor  who 
Is  husband  of  the  owner  of  equity  of  re- 
demption and  the  original  mortgagee  .are 
necessary  parties  query.  Id.  See  Wllklns 
V.  Gibson,  113  Ga.  33,  58,  38  S.  B.  374,  84 
Am.  St.  Rep.   204. 
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itors  of  the  mortgagor,  the  creditors  may  maintain  an  action  to  foreclose  the 
mortgage,  in  case  he  fails  to  do  so,  and  to  have  adjudicated  the  amount  of  their 
various  claims  and  the  amount  of  the  compensation  and  expenses  of  the  trustee, 
and  to  distribute  the  proceeds.^^  Presumably  the  right  to  enforce  the  mortgage 
security  passes  to  the  assignee  of  the  mortgage  debt.^'' 

Mortgagors  cannot  eome  in  and  contest  foreclosure  after  everything  has  been 
done  but  to  confirm  sale>^^  nor  can  other  claimants,  not  being  original  parties, 
intervene  at  that  time  to  adjudicate  rights  against  strangers  which  would  not  be 
concluded  by  the  decree.^* 

Necessary  parties^ — ^The  holder  of  the  principal  note  to  which  he  has  no  title 
is  a  necessary  party  to  a  foreclosure  suit  on  the  mortgage  secured  thereby."* 
Wheh  the  payees  of  a  note  bring  an  action  to  foreclose,  the  former  mortgagee  is 
a  necessary  paity."°  Generally  .the  beneficiary  is  not  a  necessary  party^  by  a  suit 
to  foreclose  brought  by  his  taistee."^  Both  the  trustee  and  the  beneflciaxies  of 
a  trust  deed,  which  is  a  subsequent  lien  on  the  property,  must  be  made  parties 
unless  the  latter  are  so  numerous  as  to  render  such  a  course  impracticable;**  but 
it  is  held  that  a  trustee  for  the  investment  of  funds  of  minors  must  bring  in  the 
guardians  of  the  minors."'  Joinder  of  the  heirs  of  deceased  devisees  of  a  deceased 
mortgagor  is  necessary;^"  but  in  the  absence  of  debts,  the  administrator  of  the 
deceased  mortgagor  need  not  be  joined.^^  A  mortgagor  who  has  conveyed  away 
all  his  interest  is  not  a  proper  party.  ^" 

Where,  after  commencement  of  the  action,  it  is  known  that  the  mortgagor 
has  disposed  of  his  interest  in  the  property,  his  grantee  is  not  a  necessary  party 
but  is  bound  by  the  appearance  of  the  mortgagor.^^  The  administrator  of  the 
deceased  husband  of  a  mortgagor,  though  her  separate  property  alone  is  involved, 
is  a  necessary  party,  to  foreclosure;^*  but  a  widow  having  no  interest  in  premises 
covered  by  a  purchase-money  mortgage  is  neither  a  necessary  nor  proper  party 
to  a  suit  to  foreclose  the  same,^°  and  so  the  conditional  vendees  of  trade  fixtures 
were  not  proper  parties  to  the  suit.^*  The  holder  of  a  tax  title  adverse  to  the 
mortgage  is  not  a  proper  party  to  a  foreclosure  suit,  since  he  cannot  be  compelled 
to  litigate  his  rights  in  that  action."  An  assignee  alone  can  object  to  his  being 
joined  in  an  action  of  foreclosure  of  mortgages  in  which  he  no  longer  has  an 
interest.''  Where  proper  parties  defendant  join  as  plaintiffs,  there  is  no  defect 
in  parties.^"  The  lower  court  may  bring  in  additional  parties  to  give  complete 
justice  in  the  distribution  of  the  surplus  after  sale,*"  and  the  appellate  court 


21.  Complaint  held  to  state  facts  suffi- 
cient to  constitute  cause  of  action.  First 
State  Bank  v.  Sibley  County  Bank  [Minn.] 
101  N.  W.   309. 

32.  Barlow  v.  Cooper,  109  111.  App.  375. 
as,  24.     Sulek  V.  MeV7illiams    [Ark.]    78  S. 

W.   769. 

25.  Wasserman  v.  Metzger,  102  Va.  837, 
47   S.  E.  820. 

26.  Swenney    v.    Hill    [Kan.]    77    P.    696. 

27.  Vance  v.  Lane's  Trustee  [Ky.]  82  H. 
W.  297. 

28.  Rodman  v.   Quick,    2ll   111.   546,   71   N. 

F     1087 

29.  Hansen  v.  Mortensen,  2  Neb.  Unoff. 
229,,  96  N.  W.  216. 

30.  Mote  V.   Morton   [Fla.]    35    So.    656, 

31.  Floyd  V.  Watkins  [Tex.  Civ.  App.]   79 

'32.  Rothschild  V.  Bay  City  Lumber  Co., 
139  Ala.   571,    36   So.   785. 

33.  Hibernla  Sav.  &  Loan  Soc.  v.  CooHran, 
141  Cal.  653,  75  P.  315. 


34.  McGowan  v.  Davenport,  134  N.  C.  526, 
47  S.  E.  27.  The  husband  of.  a  mortgagor 
of  her  separate  property,  which  subsequent 
to  the  execution  of  the  mortgage  became  a 
homestead,  is  a  necessary  party.  Ludwig  v. 
Murphy   [Cal.]   77  P.   150. 

36.  2  Starr.  &  C.  Ann.  St.  (1896),  c.  41. 
par.  4,  providing  a  wife  has  no  Interest  In 
property  acquired  by  husband  under  a  pur- 
chase-money mortgage.  Lohmeyer  v.  Dur- 
bln,  206  111.  674,   69  N.  E.  623.         1 

36.  Condit  v.  Goodwin,  44  Misc.  312,  89  N. 
T.   S.   827. 

37.  Brown  v.  Atlanta  Nat.  Bldg.  &  Loan 
Ass'n  [Fla.]  35  So.  403;  Tlnsley  v.  Atlantic 
Mines  Co.  [Colo.  App.]   77  P.   12. 

38.  Buokheit  v.  Decatur  Land  Co.  [Ala.] 
37  So.   75. 

39.  MacMillan  v.-  Clements  [Ind.  App.]  70 
N.  E.  997. 

40.  Montague  v.  Marunda  [Neb.]  99  N.  W. 
653. 
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send  suit  back  for  amendment  to  brimg  in  necessary  parties.*^    A  creditor  of 
the  defendant  mortgagor  cannot  become  a  party  to  a  foreclosure  proceeding.*^ 

(§  5)  G.  Pleading,  trial  -and  evidence.  Bill,  complaint  or  petition.^^ — The 
coniplaint  in  an  action  to  foreclose  should  set  forth  the  conditions  of  the  mort- 
gage and  the  breach  thereof  by  mortgagor;"  but  the  estate  of  the  several  de- 
fendants must  be  set  out  with  an  allegation  that  they  are  subordinate  to  that  of 
the  plaintifE.*"  Where  the  mortgagor  is  a  party,  an  averment  that  the  note  and 
mortgage  were  assigned  to  plaintiff  is  sufficient.*'  The  court  may  grant  a  defi- 
ciency judgment  on  a  prayer  for  general  relief  contained  in  the  complaint,*^  but 
will  not  allow  the  appointment  of  a  receiver  unless  asked.**  Complainant  need 
not  allege  that  iitere  has  been  no  waiver  of  the  conditions  contained  in  the  mort- 


Answer. — The  defense  of  fraud  may  be  raised  by  a  judgment  creditor  to  an 
action  to  foreclose,""  but  not  the  statute  of  limitations."^  Usury  must  be  pleaded 
speeifieally."" 

In  a  proceeding  to  foreclose  a  trust  deed,  a  cross  bill  by  some  of  the  defend- 
ants for  the  purpose  of  determining  who  has  the  equity  of  redemption  in  the 
mortgaged  promises  is  germane  to  the  original  bill."'  A  defendant  filing  a  cross 
complaint  to  foreclose  another  mortgage  on  the  same  properly  will  be  treated, 
as  to  the  mortgagors,  as  though  he  had  brought  an  independent  and  separate  ac- 
tion for  that  purpose."* 

Issues,  proof,  etc." — Where  the  pleadings  set  forth  that  one  of  the  defend- 
ants agreed  to  assume  the  mortgage  debt,  objection  to  a  decree  taken  pro  confesso 
cannot  be  had  at  time  of  motion  for  a  deficiency  judgment."*  Where  the  Civ. 
Code  requires  issues- of  fact  and  law  to  have  a  certain  form  of  trial,  they  cannot 
be  disposed  of  by  a  peremptory  order  of  dismissal."^  Unless  substantial  rights  be 
impaired,  what  would  be  fatal  defects  in  pleading  must  be  objected  to  at  the  time  of 
trial."* 

Complainant  must  establish  by  proof  that  the  notes  held  by  him  are  the 
ones  described  in  and  secured  by  the  instrument  sought  to  be  foreclosed."'  The 
burden  is  on  defendant  to  prove  the  illegality  of  the  mortgage."" 

Where  a  party  is  made  defendant  in  a  bill  to  foreclose,  under  an  allegation 
that  he  has  or  claims  to  have  some  interest  in  or  lien  on  the  premises  which  is 


41.  Wasserman  v.  Metzger,  102  Va.  837, 
47  S.  E.  820. 

42.  Bouden  v.  Long  Acre  Square  Bldg. 
Co.,   92  App.   Div.   325,   86  N.   T.   S.   1080. 

43.  See  2  Curr.  L,.  21. 

44.  That  mortgage  is  filed  and  of  record 
will  not  cure  this  defect.  Miller  v.  McCon- 
nell  [Ky.]  80  S.  W.  1103.  An  allegation  that 
defendants  refused  to  pay  attorney's  fee  un- 
necessary for  collection.  Damon  v.  Quinn, 
143  Cal.  75,  76  P.   818. 

45.  Denial  on  Information  and  belief  of 
the  rights  of  the  defendant  insufficient. 
Selph  V.  Cobb  [Fla.]   36  So.  761. 

46.  Buckhelt  v.  Decatur  Land  Co.  [Ala.] 
37   So.   75. 

47.  Smith  v.  Allen  [Neb.]  100  N.  W.  129; 
State  V.  Superior  Court  of  King  County,  34 
Wash.    643,    76   P.    282. 

48.  Civ.  Code,  §  580.  Garretson  Inv.  Co. 
V.  Arndt  [Cal.]  77  P.  770.  An  allegation 
that  "a  homestead  was  not  occupied  as  such 
at  this  time"  refers  to  time  of  execution  of 
the  mortgage.  Delaney  v.  Walker  [Tex.  Civ. 
App.]    79    S.    ^.    601. 

49.  Sufficient  to  allege  that  mortgagor 
"has  broken  his  covenant  in  said  deed  con- 


tained," and  the  facts  upon  which  such  al- 
legation is  based.  Salomon  v:  Stoddard,  107 
111.  App.    227. 

BO.  North  Side  Bank  v.  John  Good  Cord- 
age &  Mach.  Co.,  97  App.  Div.  79,  89  N.  T.  S. 
656. 

51.  De  Voe  v.  Rundle,  33  Wash.  604,  74  P. 
836. 

52.  Washington  Nat.  Bldg.  &  Loan  Ass'n 
V.  Westfan   [W.  Va.J    47  S.  B.  74. 

53.  Powell  V.   Sampson,   107  111.  App.   230. 

54.  Webb  v.  John  Hancock  Mut.  Life  Ins. 
Co.    [Ind.]    69  N.  B.   1006. 

56.     See   2  Curr.  L.   23. 

56.  Smith   v.   Allen    [Neb.]    100   N.   W.    129. 

57.  Civ.  Code  Proo.  §  965.  Farmers'  Loan 
&  Trust  Co.  V.  Hoffman  House,  96  App.  Div. 
301,   89   N.   Y.   S.    281. 

58.  Civ.  Code,  §  734.  Miller  v.  McConnell 
[Ky.]    80   S.  W.    1103. 

59.  Evidence  insufficient.  Santee  v.  Day, 
111  111.  App.  495. 

60.  To  prove  coverture  and  execution  of 
mortgage  by  her  as  surety  and  knowledge 
of  such  fact  by  mortgagee.  Webb  v.  Han- 
cock Mut.  Life  Ins.   Co.    [Ind.]    69   N.  E.   1006. 
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inferior  to  the  mortgage,  it  is  his  duty  to  set  up  his  interest  by  way  of  answer 
and  establish  it  by  proof.*^ 

Where  a  biU  for  the  foreclosure  of  trust  deeds  involves  the  adjustment  of 
many  different  accounts  covering  transactions  with  a  number  of  different  parties 
for  several  years,  the  court  should  ,not  proceed  to  a  hearing  until  an  account  has 
been  stated  by  the  master  and  objections  thereto  settled  by  him.^"  The  chan- 
cellor may  on  his  own  motion  set  aside  the  report  of  the  register  to  whom  the 
cause  has  been  referred  to  ascertain  the  amount  due  the  mortgagee,  and  either 
order  another  reference  or  himself  ascertain  the  amount  of  the  debt.*' 

(§  5)  D.  Decree  or  judgment.^* — An  interlocutory  judgment  giving  time 
for  the  payment  of  the  money  found  due  is  not  required,  but  final  judgment  may 
be  entered  in  the  first  instance."'  A  decree  in  a  suit  to  foreclose  a  mortgage  is 
a  judgment,'*  and  an  order  of  sale  or  special  execution  issued  by  the  plaintiff 
in  the  decree  to  enforce  the  same  will  prevent  a  money  judgment  in  favor  of  one 
defendant  against  another  from  becoming  dormant,  if  the  fact  of  its  recovery  and 
the  amount  thereof  is  recited  or  referred  to  in  the  order  of  sale."  A  decree 
directing  that  the  land  be  sold  in  accordance  with  the  provisions  of  the  law  suflB- 
ciently  directs  the  manner  and  mode  of  the  sale.**  The  decree  should  designate 
some  one  to  make  the  sale,*"  and  should  provide  for  the  disposition  of  any  sur- 
plus." In  case  this  is  not  done,  the  officer  making  the  sale  should  report  the 
existence  of  any  surplus  to  the  court,  who  may  then  order  its  payment  to  defend- 
ant.'^^  A  decree  foreclosing  trust  realty  under  a  mortgage  for  a  debt  of  the  cestuis 
que  trustent  cannot  as  against  the  trustee  adjudicate  more  than  liability  of  the 
land.'*  An  order  for  seizure  and  sale  in  an  action  to  foreclose  a  mortgage  is 
not  a  judgment  for  aU  purposes,  since  it  is  but  a  decree  in  aid  of  execution  which 
by  law  is  given  the  effect  of  a  judgment.'*  The  foreclosure  sale  wiU  not  be  set 
aside  because  court  refused  in  its  discretion  to  issue  a  stay.  The  mortgagor  has 
no  right  unless  he  files  a  supersedeas  bond.'*  Clerical  errors  in  the  decree  may 
be  corrected  either  before  or  after  appeal.'* 

An  appeal  from  a  judgment  in  foreclosure  does  not  invalidate  the  sale.'* 
When  the  time  of  redemption  expires,  pending  appeal,  the  Uen  still  continues." 
On  an  appeal  from  a  judgment  of  foreclosure,  questions  not  raised  before  the 
court  below  will  not  be  considered."    Appeal  from  an  order  overruling  objections 


61.  One  averring  prior  judgment  Uen 
does  not  thereby  set  up  adverse  title.  Illi- 
nois Nat.  Bank  v.  Trustees  of  Schools,  14  111. 
App.    189. 

62.  Fitchburg  Steam  Engine  Co.  v.  Pot- 
ter,  211  111.   138,   71  N.   B.   933. 

63.  Richardson  v.  Horton,  139  Ala.  350,  35 
So.  1006.  Evidence  held  to  sustain  finding 
that  certain  sum  was  due  from  mortgagor. 
Id. 

64.  See  2  Curr.  L.  24. 

65.  Mansf.  Dig.  §§  5168-5170;  Ind.  T.  Ann. 
St.  1899,  §§  3373-3375.  Griflln  v.  Smith  [Ind. 
T.]   82  S.  W.  684. 

66.  Watson  v.  Keystone  Iron  Works  Co. 
[Kan.]    78    P.    156. 

67.  Kan.  Gen.  St.  1901,  5  4895.  Watson  v. 
Keystone  Iron  Works  Co.  [Kan.]  78  P.  156. 

68.  Grlffln  v.  Smith  [Ind.  T.]  82  S.  W. 
684. 

69.  In  Indian  Territory,  If  this  Is  not 
done,  the  clerk  may  make  sale  by  virtue  of 
his  general  powers  as  commissioner  of  the 
court  under  Mansf.  Dig.  J  538.  Griflln  v. 
Smith   [Ind.  T.]    82  S.  W.   684. 


70,  71.  Griflln  v.  Smith  [Ind.  T.]  82  S  AV. 
684. 

73.  Edmonston  v.  Carter  [Mo.]  79  S.  W. 
459. 

73.  Huber  v.  Jennings -Hey  wood  Oil  Syn- 
dicate, 111  La.  747,  35  So.  889. 

74.  Code,  §  352.  Muckenenfuss  v.  Fish- 
burne  [S.  C]    46  S.  E.  537. 

75.  Decree  of  Injunction  in  mortgage 
foreclosure  enjoining  A.  M.  Q.  Instead  of 
M.  Q.  corrected  after  appeal.  Fay  v.  Stuben- 
rauch,  141  Cal.  573,  75  P.  174.  Decree  fixins 
time  to  "redeem"  from  prior  liens  construed 
as  merely  fixing  priorities  and  right  to  re- 
deem in  case  of  foreclosure  in  the  future, 
the  prayer  for  foreclosure  in  the  suit  hav- 
ing been  eliminated  by  the  pleadings.  First 
Nat.  Bank  v.  Campbell,  123  Iowa,  37,  98  N. 
W.   470. 

76.  State  Mut.  Bldg.  &  Loan  Ass'n  v. 
O'Callaghan  [N.  J.  Bq.]  57  A.  496. 

77.  Matz  v.  Ariok,  76  Conn.  388,  56  A. 
630. 

78.  Williston  V.  Haight,  76  Conn.  497,  57 
A.    170.      Objections    to    the    amount    of   ref- 
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to  a  judgment  in  foreclosure  stays  the  sale,  but  if  it  has  taken  place,  it  is  not 
set  aside.^°  If  the  appellant  does  not  give  notice  of  his  appeal  from  judgment 
of  foreclosure,  the  bona  fide  purchaser  is  not  bound  by  the  results  thereof. °° 

A  decree  partitioning  the  property  and  foreclosing  the  mortgage  cannot  be 
collaterally  attacked  by  the  mortgagor  or  the  purchaser  at  the  sale  in  so  far  as 
it  provides  the  order  in  which  the  property  shall  be  sold.*^ 

(§5)  E.  Sale.  Order  of  sale.^^ — A  sale  will  not  be  set  aside  because  the 
mortgaged  premises  are  sold  in  one  rather  than  several  parcels,  where  it  injures 
no  one,  though  a  separate  sale  is. ordered  in  the  decree;'*  but  where  each  parcel 
is  worth  more  than  the  amount  adjudged  due,  a  court  will  order  a  new  sale,  not- 
withstanding that  the  mortgagor  was  negligently  absent  at  the  time  of  the  sale.** 
Where  two  tracts  are  subject  to  the  same  mortgage  and  the  purchaser  of  one  has 
agreed  to  pay  the  same,  the  mortgagor  may  demand  that  the  one  so  conveyed  be 
sold  first,'"  and  on  the  same  theory,  where  two  tracts  of  land  have  been  mortgaged^ 
to  secure  the  purchase  price  of  one  of  them,  the  mortgagor  is  entitled  to  have  the 
one  on  behalf  of  which  the  debt  was  incurred  first  sold.*'  The  judgment  cred- 
itors cannot,  however,  object  to  the  order  of  sale  in  separate  parcels  when  a  sale 
in  one  tract  is  ordered.*'  Where  the  interest  of  the  deceased  mortgagor's  wife 
has  been  severed  and  vested  in  her,  the  court  may  order  that  the  remaining  por- 
tion be  first  sold.**  So  also  where  the  mortgagor  has  been- divested  of  his  inter- 
est in  a  part  of  the  land,  the  balance  may  be  sold  first.** 

A  copy  of  the  decree  need  not  be  attached  to  the  order  for  sale,  nor  does  the 
absence  of  the  signature  of  the  presiding  judge  give  grounds  for  setting  the  sale 
aside.** 

NaHce.^^ — The  published  notice  of  the  sale  need  not  state  the  amount  de- 
creed to  be  due  on  the  mortgaged  debt.'*  Objections  to  appraisement  must  be 
made  before  sale.**  The  appraisers  need  not  be  upon  the  lands  at  the  time  they 
make  the  appraisement,  provided  they  are  familiar  with  the  premises.**  The  sale 
must  be  made  in  accordance  with  the  terms  of  the  decree.*' 

A  rule  requiring  the  person  bidding  in  the  premises  to  pay  the  sheriff  $50 
earnest  money  is  reasonable,*'  or  that  bids  shall  be  in  gold  coin  of  the  United 


eree's  fees  cannot  be  taken  first  on  appeal. 
Kraft  V.  Holzmann,  206  111.  548,  69  N.  E.  574. 

79.  Hidden  v.  Godfrey,  92  App.  Dlv.  373, 
87  N.  T.  S.  14. 

80.  State  Mut.  Bldg.  &  Loan  Ass'n  v. 
O'Callaghan   [N.  J.  Bq.]   57  A.   496. 

81.  Smith  V.  Sparks,  162  Ind.  270,  70  N.  B. 
253. 

83.  See  2  Curr.  I*  26. 

8S.  Summerville  v.  March,  142  Cal.  554, 
76  P.  388. 

84.  Gleason  v.  Kentucky  Title  Co.,  25  Ky. 
L.  R.  1546,  78  S.  W.  170.  But  see  Aukam  v. 
Zantzinger  [Md.]  56  A.  820,  to  effect  that  a 
mortgagor  has  no  relief  who  failed  to  at- 
tend a  properly   advertised  sale. 

85.  Mowry  v.  Mowry  [Mich.]  100  N.  W. 
388  * 

86.  Griffln  v.  Glngell,  25  Ky.  L.  R.  2031,  79 
S.  "W.   284. 

87.  The  only  ground  on  which  they  may 
object  is  that  the  method  of  sale  brought 
in  too  small  a  piece  and  inadequacy  of  price 
is  never  a  ground  for  setting  aside  a  judicial 
sale.  Summerville  v.  March,  142  Cal.  554, 
7A  P     388 

88.'    Smith   V.   Sparks,    162   Ind.    270,    70  N. 

B.   253. 


89.  Held  proper  to  order  sale  of  tracts 
not  claimed  by  third  persons  to  be  sold 
first  and  proceeds  applied  to  payment  of 
mortgage  debt  before  ordering  sale  of  tract 
claimed  by  them,  the  title  to  which  was  no 
longer  In  mortgagor's  name,  he  having  been 
divested  thereof  in  ejectment.  Greene  v. 
Healy  [Kan.]   78   P.  416. 

90.  Gallentlne  v.  Cummlngs  [Neb.l  96  N. 
W.  178. 

91.  See   2   Curr.   L.   26. 

92.  Gallentlne  v.  Cummlngs  [Neb.]  96  N. 
W.  178.  Affidavit  showing  publication  in 
"Worker's  Gazette"  suflSclently  describes  the 
"Tri-City  Weekly  Gazette"  when  no  other 
paper  by  that  name  published  in  the  county. 
Michigan  Mut.  Life  Ins.  Co.  v.  Klatt  [Neb.] 
98   N.  W.   436.     See   ante   §   3   B. 

93.  Stein  v.  Parrotte,  2  Neb.  Unoff  351, 
96  N.  W.   156. 

94.  Evidence  held  to  show  familiarity. 
Crook  V.  Moore   [Neb.]   98  N.  W.   713. 

95.  Where  sale  made  in  solldo  contrary 
to  terms  of  decree.  Smith  v.  Sparks,  162 
Ind.   270,  70  N.  B.  26S. 

96.  Michigan  Mut.  Life  Ins.  Co.  v.  Klatt 
[Neb.]    98  N.  W.   436. 
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States  -whea  so  provided  in  the  jiidgime!flt  does  not  ,affect  the  validity  of  the  mort- 
gage sale.'^ 

Where,  owing  to  default  of  former  pua:diaser,  it  is  necessary  to  resell  "the 
premises,  the  sale  is  at  his  expense,  but  he  cannot  complain  if  at  second  sale  it 
was  not  sold  ia  separate  tracts;''  but  where  the  setting  aside  the  sale  and  the 
resale  is  at  the  application  of  the  mortgagee,  the  purchaser  cannot  be  held  for  any 
iefieieney  in  price  on  the  second  sale.'* 

Gonfirmation  and  setting  aside  sale} — ^In  jurisdictions  where  a  tender  of  the 
purchase  price  is  a  condition  precedent  to  a  suit  setting  aside  sale,  such  tender 
is  imnecessary  where  sale  is  made  on  credit.^  The  sale  may  be  avoided  or  set  aside 
in  an  action  instituted  for  that  purpose  on  account  of  the  misconduct  of  the  offi- 
cer, or  irregularities  in  making  it,  where  the  rights  of  the  complainant  were  preju- 
diced thereby,*  but  it  will  not  be  set  aside  for  mere  irregularities  not  affecting 
the  rights  of  the  parties;*  but  where,  however,  there  is  a  conspiracy  to  defraud 
and  mislead  the  purchaser  by  having  irresponsible  persons  bid  in  the  tracts  first 
offered  for  sale,  it  will  be  set  aside.'' 

Inadequacy  of  price  is  not  a  valid  ground  for  setting  aside  saZe.' — Every  pre- 
sumption is  in  favor  of  the  validity  of  an  order  confirming  sale,^  and  mere  tech- 
nical objections  to  the  order  will  be  disregarded,'  nor  at  the  time  of  confirmation 
may  the  objector  raise  any  questions  than  iiiose  as  to  the  legality  of  the  sale 
itself.*  While  as  a  rule  objections  to  sale  should  be  raised  at  the  time  of  con- 
firmation, yet  a  complaint  in  an  action  to  set  it  aside,  filed  three  days  after  hear- 
ing, is  not  of  necessity  barred  by  laches,^*  In  Few  York,  the  failure  of  the  court 
to  confirm  the  sale  does  not  invalidate  it  after  the  referee  has  issued  the  deed  and 
received  the  consideration.^^ 

Rights  of  the  purchaser}" — The  purchaser  has  no  right  to  the  rents  and 
profits  of  the  premises  pending  redemption,**  though  in  most  jurisdictions  a  re- 


97.  Anglo-Callfornlan  Bank  v.  Cerf,  142 
Cal.  303,  75  P.  902. 

98.  Aukam  v.  Zantzinger  [Md.]   56  A.  820. 

99.  Liownaes  <v.  Flshburne  [S.  C]  48  S.  E. 
264. 

1.  See   2   Curr.   L.   29. 

2.  Huber  v.  Jenninga-Heywood  Oil  Syndi- 
cate, 111  La.  747,  35  So.  8«9. 

S.  Bights  of  widow  whose  Interest  had 
been  severed  and  vested  in  her  prejudiced 
by  sale  of  tract  In  solido  contrary  to  de- 
cree.    Smith  V.  Sparks,  162  Ind.  270,  70  N.  B. 

253. 

4.  That  a  referee  who  at  the  time  of  ap- 
pointment was  a  resident  of  the  Judicial  dis- 
trict where  land  lay,  but  subsequently  and 
before  sale  removed  from  the  state.  Is  no 
eround  for  setting  aside  sale.  Val  Blatz 
Irew  Co.  V.  DaJrymple  [S.  D.]  99  N.  W. 
851  Mistake  in  recital  as  to  time  of  sale 
by  clerk  of  court  not  required  by  statute. 
Phoenix  Mut.  Life  Ins.  Co.  v.  Sparks,  2  Neb. 
Unoff.  215,  96  N.  W.  214.  A  harmless  error 
not  sufficient  to  avoid  sale.  Harte  v.  Wedge 
[Neb.]  97  N.  W.  1035.  A  stipulation  to  per- 
mit confirmation  without  notice  waives  all 
irregularities  of  the  sale.  Val  Blatz  Brew- 
|;;%"o.   v.  Dalrymple    [S    D.]    99  N.  W.   851. 

5.  Ex  parte  Cooley    [S.  C]    48  S.  E.   9^ 
^     fone^s   v.    Stairs   [Ne^^l    "/g,^"   ^'^H 

Aukam  v.  Zantzinger  [Md.]   56  A.  820.     mat 
The  amount  due  is  disputed  does  'lot  Invaii 
date  the  sale  where  the  purchaser  acted  in 
good  fatth.     State  Mut.  Bldg.   &  Loan  Ass'n 
V.  O'Callaghan  [N.  J.  Bq.]   57  A.  496. 


7.  Phoenix  Mut.  Life  Ins.  Co.  v.  Sparks,  2 
Neb.  Unoff.   215,   96  N.  W.   214. 

8.  Mere  technical  objections  to  order  con- 
firming sale  will  be  disregarded.  •  Vraden- 
burg  V.  Johnson  [Neb.]  98  N.  W.  54. 

9.  Validity  of  the  decree  of  foreclosure 
may  not  be  questioned."  Sulek  v.  McWilllams 
[Ark.]  78  S.  W.  769;  Stein  V.  Parrotte,  2  Neb. 
Unoff.  351,  96  N.  W.  155.  A  former  order  of 
sale  cannot  be  questioned  by  the  former 
purchaser  at  the  confirmation  of  resale. 
Dartmouth  Sav.  Bank  v.  Foley  [Neb.]  97  N. 
W.  1033.  Where  the  mortgagor  has  litigated 
the  case  before  the  court,  he  cannot  at  this 
stage  question  Its  jurisdiction.  Clevenger  v. 
FIgley  [Kan.]  75  P.  1001.  A  decree  of  the 
court  confirming  the  report  of  a  referee 
does  not  determine  the  questions  passed  on 
by  him  but  not  properly  within  his  juris- 
diction. Farmers'  Loan  &  Trust  Co.  v.  Hoff- 
man House,  96  App.  Div.  301,  89  N.  Y.  S. 
281. 

10.  Senft  V.  Vanek,  209  111.  S61,  70  N. 
B.   720. 

11.  Ward  V.  Ward,  131  F.   946. 

12.  Changes  in  the  law  regulating  the 
rights  of  purchasers  at  foreclosure  sale  are 
not  such  as  to  Impair  the  obligations  of  eon- 
tracts,  for  purchaser  is  not  a  party  to  the 
mortgage  contract,  and  they  affect  the  rem- 
edy thereon  merely.  Hooker  v.  Burr,  194  U. 
S.  415,  48  Law.  Bd.  1046.     See  2  Curr.  L.  30. 

13.  Ray  v.  Henderson,  210  111.  305,  71  N. 
H.  679;  Halgh  v.  Carroll,  209  111.  576,  71  N. 
E.  317.    Where  the  mortgage  contains  clause 
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ceiver  may  be  appointed  where  the  security  is  inadequate  to  apply  the  profits  to 
the  mortgaged  debt."  The  execution  of  a  deed  to  a  purchaser  pursuant  to  a 
final  judgment  in  foreclosure  Tests  in  him  the  legal  title  to  the  property  if  no 
redemption  is  made  under  the  equity  of  redemption;^"  but  prior  to  the  expira- 
tion of  the  period  of  redemption,  his  rights  are  those  of  a  lienor  only.^*  Gen- 
erally, the  purchaser  on  foreclosure  sale  is  held  to  receive  "a  good  merchantable 
title,"^^  though  where  partnership  property  is  foreclosed  and  the  value  of  the 
interest  conveyed  depends  on  parol  evidence,  he  may  be  relieved  from  his  bid.^^ 
The  purchaser  at  a  foreclosure  sale  acquires  all  rights  of  the  mortgagor  at  the 
time  of  the  execution  of  the  mortgage,^"  but  often  in  railroad  foreclosures  by  terms 
of  sale,^°  or  otherwise  title  is  taken  subject  to  liabilities  of  the  mortgagor.''^ 

Possession  and  restitution.^^ — After  obtaining  the  title,  the  purchaser  may 
maintain  action  for  possession  of  the  foreclosed  property  any  time  within  the 
statutory  period."*  Where  the  sale  is  set  aside  and  the  purchaser  is  in  possession, 
he  has  the  estate  of  a  mortgagee  in  possession,^*  and  tender  of  the  amount  due 
is  a  condition  precedent  to  possession,''^  and  after  possession  for  forty  years,  he 
cannot  be  compelled  to  restore  the  premises  to  the  mortgagee."'  A  mortgagee 
in  possession  of  property  is  entitled  to  credit  for  that  portion  of  the  gross  rental 
he  expends  in  permanent  betterments,  for  taxes  paid  and  interest  thereon,  but 
not  for  taxes  paid  by  its  supposed  vendee;  in  the  absence  of  willful  or  gross  neg- 
ligence, he  is  not  chargeable  for  inadequacy  in  the  amount  of  rents  received."'^ 
He  is  not  entitled  to  compensation  for  his  care  of  the  property,"'  but  may  have 
to  account  for  the  cutting  of  trees  as  waste,""  and  where  the  mortgagee  in  pos- 
session is  the  assignee  of  one  having  the  right  of  possession,  no  accounting  can 
be  had.'"    A  writ  of  possession  is  not  exhausted  by  one  execution."^ 

(§5)  F.  Deficiency  and  liability  therefor.^" — It  is  only  by  virtue  of  statute 
that  a  money  decree  can  be  rendered  by  a  court  of  equity  in  a  foreclosure  proceed- 
ing, and  it  can  be  for  a  deficiency  only.**    In  some  states,  it  may  be  rendered 


pledglnir  the  rents  and  profits  pending  re- 
demption, the  purchaser  Is  entitled  to  them 
Irrespective  of  the  adequacy  of  the  se- 
curity. Sage  V.  Mendelson,  42  Misc.  137,  85 
N.  T.  S.   1008.. 

14.  See  post,  §  5  G. 

15.  Marshall  v.  United  States  Trust  Co., 
93  App.  Div.   252,   87  N.   T.   747. 

16.  Dolan  v.  Midland  Blast  Furnace  Co. 
[Iowa]  100  N.  W.  45.  The  ownership  of  the 
equity  of  redemption  and  the  fee  respec- 
tively of  two  adjoining  lots  is  insuflBcient  to 
extinguish  a  party  wall  agreement  as  by 
common  ownership.  Springer  v.  Darlington, 
207   111.    238,   69  N.   E.    946. 

ir.  Dana  v.  Jones,  91  App.  Div.  49%,  86  N. 
T.   S.  1000. 

18.  Huber  v.  Case,  93  App.  Div.  479,  87  N. 
T.  S.   663. 

19.  Code  Civ.  Proc.  §  700.  Leet  v.  Arm- 
bruster  [Cal.]  77  P.  653.  Bastments  con- 
nected with  mill  and  mill  site.  Johnson  v. 
Sherman  County  Irrigation,  VV^ater  Power  & 
Improvement  Co.    [Neb.]   98  N.  W.  1096. 

ao.  Liability  to  honor  outstanding  tickets. 
Brie  R.    Co.   v.  Littell   [C.  C.  A.]    128  F.   546. 

21.  Legislative  control  and  regulation  of 
franchise.  Union  Pac.  R.  Co.  v.  Mason  City, 
etc.,    R.    Co.    [C.   C.   A.]    128   P.    230. 

22.  See  2  Ciirr.  K  31. 

23.  Stovall  V.  Haynes,  25  Ky.  L.  R.  1789, 
78  S.  W.  895. 

24.  Jones  V.  Standiferd  [Kan.]  77  P.  271. 
The  court  will  protect  a  party  who  became 


so  by  purchasing  at  a  foreclosure  sale  which 
was  held  void,  although  the  proceedings 
prior  to  the  sale  were  regular,  by  fixing  a 
time  for  redemption,  at  the  expiration  of 
which  time,  he  may  resell  under  foreclosure 
proceedings.  O'Connor  v.  Keenan  [Mich.]  94 
N.  W.  186.  No  obligation  on  part  of  a 
bona  flde  purchaser  to  learn  whether  sale 
is  valid.  Walter  v.  Brugger,  25  Ky.  L.  R. 
1597,  78  S.  "W.  419.  A  law  depriving  pur- 
chaser of  his  title  if  he  has  not  obtained  a 
deed  within  a  certain  time  is  an  impairment 
of  the  obligation  of  the  contract  and  void. 
Bradley  v.  Llghtcap,  195  U.  S.  1,  24,  49  Law. 
Ed.  — . 

25.  And  see  ante   §  3   E. 

26.  R.  S.  §§  6054,  6055.  Risoh  v.  Jensen 
[Minn.]   99  N.  W.  628. 

27.  Pollard  v.  American  Freehold  Land 
Mortg.   Co.,  139  Ala.  183,   35   So.    767. 

28.  Moss  v.  Odell,  141  Cal.   335,   74  P.  999. 

29.  Pollard  v.  American  Freehold  Land 
Mortg.  Co.,  139  Ala.  183,  35  So.  767. 

SO.  Mortgagee  In  possession  as  assignee 
of  widow  under  dower  right.  Moffett  v. 
Trent  [N.  J.  Eq.]   56  A.  1035. 

31.  Smith  V.  State  [Tex.  Cr.  App.]  81  S. 
W.    936. 

32.  See    2    Curr.    L.    31. 

33.  Bouton  V.  Cameron,  205  111.  50,  68  N. 
E.   800. 

Only  for  balance  remaining  due  after 
sale  has  failed  to  produce  full  amount  found 
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either  conditionally  at  the  time  the  decree  of  foreclosure  and  sale  is  entered,  or 
after  the  sale  and  ascertainment  of  the  balance  due.'*  A  statute  abolishing  the 
right  to  deficiency  judgments  does  not  apply  to  mortgages  executed  prior  to  its 


Persons  liable.^" — There  is  no  personal  liability  on  a  mortgage  executed  by  an 
administrator  under  order  of  the  court,''  or  a  trustee,'^  and  a  decree  against  tiiem 
can  be  for  the  sale  alone.''  Where  the  assumption  of  the  mortgage  debt  is  part  of 
the  consideration,  the  grantee  is  liable  for  any  deficiency." 

Defenses.*^ — Where  the  mortgagee  covenated  with  his  assignee  that  there  would 
be  no  deficiency,  he  is  liable  if  one  arises  irrespective  of  whether  his  assignee  neg- 
lected to  force  the  mortgagor  to  keep  the  premises  insured  against  fire.*^  It  is  a 
good  defense  to  an  action  for  deficiency  that  the  principal  debt  is  barred  by  the  stat- 
ute of  limitations,*'  or  that  the  judgment  was  obtained  on  service  by  publication.** 
Where  the  time  for  presentation  of  claims  against  estates  of  deceased  persons  is 
limited  by  statute,  a  deficiency  judgment  is  barred;*"  but  where  the  time  for  taking 
a  deficiency  judgment  after  foreclosjire  is  limited  by  statute,  does  not  apply  where 
mortgage  is  void.*'  A  deficiency  judgment  in  another  state  is  final  as  to  the  lia- 
bility of  the  mortgagor  and  cannot  be  resisted  on  the  ground  that  there  is  a  valid 
defense  to  it  in  the  state  where  it  is  sought  to  be  enforced.*'  The  order  for  a 
deficiency  judgment,  however,  is  appealable,*'  and  is  bad  if  granted  against  a  de- 
fendant who  has  mortgaged  his  property  to  secure  the  debt  of  another  ;*'  but  where 
a  deficiency  judgment  is  asked  for  in  the  complaint,  the  defendant  who  fails  to  an- 
swer cannot  object  at  the  time  of  motion  for  granting  such  deficiency.""  A  prayer 
for  general  relief  justifies  the  rendering  of  a  deficiency  judgment."^ 

(§5)  G.  Beceivership  in  foreclosure.'^'' — A  stipulation  in  the  mortgage  giving 
the  mortgagee  a  lien  on  the  rents  and  profits  of  ihe  mortgaged  land  authorizes  the 
appointment  of  a  receiver  in  the  discretion  of  the  court  without  regard  to  the  sol- 
vency of  the  mortgagor."  In  the  absence  of  such  a  stipulation,  a  receiver  will  not 
be  appointed  unless  it  is  made  to  appear  that  the  mortgaged  premises  are  insuffi- 
cient security  for  the  debt  and  the  person  liable  for  the  debt  is  insolvent  or  at  least 
of  very  questionable  responsibUity."*    A  receiver  should  not  be  appointed  without 


to  be  due  [III.  Rev.  St.  c.  95,  §  16].     Bouton 
V.   Cameron,   205   111.   50,   68   N.   B.   800. 

34.  111.  Rev.  St.  c.  95,  §  16.  Bouton  v. 
Cameron,   205  111.  50,  68  N.  B.  800. 

35.  Act  1897,  c.  96.    Hunter  v.  Lang  [Neb.] 

98  N.  W.   690. 

36.  See  2  Curr.  L.  31. 

37.  Wisconsin  Trust  Co.  v.  Chapman  [Wis.] 

99  N.  W.    341. 

38.  Edmonston  v.  Carter  [Mo.]  79  S.  W. 
469. 

39.  Where  mortgagor  conveys  title  to  the 
agent  of  a  purchaser,  the  agent  incurs  no 
personal  liability  by  a  clause  assuming  the 
debt  in  the  mortgage.  Arnold  v.  Randall 
rWl?.]    98    N.    W.    239. 

40.  Brosseau  v.  Lowy,  209  111.  40B,  70  N. 
B.   901. 

41.  See  2  Curr.  L.  32. 

42.  Willard  v.  Welch,  94  App.  Dlv.  179, 
88   N.  T.   S.   173. 

43.  Cady  v.  Usher  [Neb.]  98  N.  W.  651; 
In  re  Piper's  Bstate,  208  Pa.  636,  67  A.  1118; 
Overholt  V.  Dietz,  43  Or.   194,   72  P.  695 

44.  Greenway  v.  DeToung  [Tex.  Civ.  App.] 
79   S    W.   603. 

45.  Rev.  St.  5  3844.  Perelea  v.  Leiser.  119 
Wis.  347,  96  N.  W.  799. 


46.  A  statute  limiting  the  time  in  which 
a  deficiency  judgment  shall  be  sought  is  not 
applicable  to  an  action  on  a  bond  alleged  to 
be  secured  by  a  mortgage  which  is  avoided 
by  the  fact  that  the  mortgagor  is  without 
title  at  the  time  of  execution  [P.  L.  1881,  p. 
184].  Pruden  v.  Savage  [N.  J.  Daw]  56  A. 
690. 

47.  Le  Herisse  v.  Hess  [N.  J.  Eq.]  67  A. 
808. 

48.  Pereles  v.  Leiser,  119  Wis.  347,  96  N. 
W.  799. 

49.  Garretson  Inv.  Co.  v.  Arndt  [Cal.]  77 
P.  770. 

60.     Smith  v.   Allen   [Neb.]    100  N.   W.    129. 

51.  State  v.  Superior  Court  for  King 
County,   34  Wash.  248,  76  P.  809. 

52.  See  2  Curr.  L.  33. 

53.  West  V.  Adams,  106  111.  App.  114.  To 
collect  rents  and  profits  until  expiration  of 
redemption  period.  Pringle  v.  James,  109 
111.  App.   100. 

54.  West  V.  Adams,  106  111.  App.  114.  To 
collect  rents  during  redemption  period  and 
apply  them  on  debt.  Pringle  v.  James,  109 
111.  App.   100. 


3  Cur.  Law.  FOEECLOSUEE  OP  MOETGAGES  ON  LAND  §  51. 


1451 


notice  to  defendants."'  In  California,  the  appointment  must  be  asked  for  in  the 
complaint  and  it  will  be  set  aside  even  where  a  provision  for  such  appointment  is 
inserted  in  the  mortgage."" 

The  rents  and  profits  of  mortgaged  property  collected  by  the  receiver  are  not 
to  be  applied  to  the  debt  unless  so  adjudicated/'  and  the  mortgagee  still  has  the 
right  in  most  jurisdictions  to  the  net  returns  from  the  property."*  Where  the  ap- 
pointment of  a  receiver  is  improperly  denied,  the  mortgagor  is  none  the  less  entitled 
to  the  rents  and  profits  pending  redemption."" 

(§5)  H.  Distribution  of  proceeds  and  surplus."' — The  surplus  above  the 
amount  due  the  mortgagee  with  costs  received  at  the  foreclosure  sale  belongs  to  the 
mortgagor  or  his  assignee,'^  and  the  court  brings  in  all  necessary  parties  to  enable  it 
to  make  a  proper  distribution  of  the  proceeds.*''  The  surplus  on  foreclosure  of  a 
mortgage  after  the  death  of  the  mortgagor  will  be  treated  as  realty."'  A  provision 
in  a  mortgage  executed  by  a  husband  and  wife,  directing  the  surplus  to  be  paid  to 
them,  means  only  that  payment  shall  be  made  to  them  as  their  several  interests 
may  appear,  and  is  not  a  conveyance  of  any  interest  by  one  mortgagor  to  the  other."* 

If  the  wife's  land  is  mortgaged  to  secure  the  husband's  debt,  on  sale  thereof 
after  her  death  the  entire  value  of  the  husband's  curtesy  interest  therein  should  be 
applied. to  its  payment  in  exoneration  of  the  wife's  iaterest.*"  If  the  debt  was  that 
of  both  jointly,  then  only  half  of  it  should  be  paid  out  of  the  husband's  interest."" 

Where  the  junior  mortgagee  redeems  and  thereafter  makes  a  sale  pursuant 
thereto  and  bids  the  amount  previously  deposited  by  him  with  the  master,  and  such 
additional  amount  as  in  his  opinion  the  value  of  the  property  justifies,  and  pays 
the  costs  in  cash,  and  there  is  no  excess  over  the  amount  due  him  under  his  decree, 
nothing  remains  for  distribution."' 

(§5)  I.  Effect  of  proceedings.^^ — On  the  foreclosure  sale,  the  equity  of  re- 
demption is  terminated  and  there  exists  then  only  the  statutory  right  to  redeem.*^ 
The  lien  of  the  judgment,  however,  relates  back  to  the  date  of  execution  of  tlie 
mortgage;"*  but  a  purchaser  under  a  questionable  sale  must  show  he  took  in  good 
faith  to  claim  statutory  right  to  have  the  lien  kept  alive  till  judgment  of  foreclosure 
set  aside.'*  When  the  mortgage  is  set  aside  as  void,  the  judgment  in  no  way  pre- 
vents recovery  on  the  notes.'^ 

Persons  not  joined  as  parties.''^ — The  title  and  rights  of  persons  holding  inter- 
ests in  mortgaged  premises  is  not  affected  where  they  are  not  parties  to  the  suit.'* 


S5.  Appointment  of  receiver  without  no- 
tice held  harmless.  Wllkle  v.  Reynolds  [Ind. 
App.]    72  N.  B.   179. 

66,  57.  Garretson  Inv.  Co.  v.  Arndt  [Cal.] 
77  P.  770. 

58.  Boyce  v.  Continental  Wire  Co.  [C.  C. 
A.]  125  F.  740;  Haigh  V.  Carroll,  209  111.  576, 
71  N.  E.  317.  Purchaser  cannot  object  that 
where  property  sold  for  full  amount  of  debt, 
the  Judgment  Improperly  directed  the  re- 
ceiver to  give  profits  to  mortgagee.     Id. 

59.  Georgetown  "Water  Co.  v.  Fidelity 
Trust  &  Safety  Vault  Co.'s  Trustee,  25  Ky. 
li  R.  1739,  78  S.  W.  113.  Party  In  posses- 
sion cannot  be  compelled  to  act  as  receiver 
without  compensation.     Id. 

60.  See  2  Curr.  D.  35. 

61.  Civ.  Code,  §  2899  provides  that  where 
the  mortgagor  has  sold  part  of  the  mort- 
gaged premises  that  part  shall  be  sold  last 
on  foreclosure.  Held  that,  where  there  is 
no  appearance  on  his  part  at  the  sale  and 
the  land  Is  all  sold  in  one  tract,  he  is  mere- 


ly entitled  to  a  share  of  the  proceeds.     Sum- 
merville  v.  Marsh,  142  Cal.  554,  76  P.  388. 

62.  Montague  v.  Marunda  [Neb.]  99  N.  W. 
653. 

63,  64,  65,  66.  Harrington  v.  Rawls  [N.  C] 
48    S.    B.    571. 

67.  Illinois  Nat.  Bank  v.  Trustees  of 
Schools,   111   111.  App.   189. 

68.  See  2  Curr.  Li.  36. 

69.  Hartman  Mfg.  Co.  v.  Luse,  121  Iowa. 
492,   96  N.  W.  972. 

70.  Boyer  v.  Webber,  22  Pa.  Super.  Ct.  35. 

71.  Civ.  Code,  §  82.  McGregor  v.  Eastern 
Bldg.   &  Loan  Ass'n   [Neb.]   99  N.  W.   509. 

72.  Curtin  V.  Salmon  River  Hydraulic  Gold 
MIn.  &  Ditch  Co.,  141  Cal.  308,  74  P.  851. 

73.  See  2  Curr.  L.  36. 

74.  Grantees  of  mortgagor.  Adams  v. 
Hopkins  [Cal.]  77  P.  712.  In  absence  of  lis 
pendens  or  actual  notice,  an  attaching  cred- 
itor still  has  right  to  redeem  after  foreclos- 
ure. London  &  San  Francisco  Bank  v.  Dex- 
ter Horton  &  Co.  [C.  C.  A.]  126  F.  593.  Judg- 
ment creditor  not  a  party  continues  to  have 
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Where,  in  such  ease,  the  mortgagee  purchases  at  the  sale,  the  proceedings  amount 
to  no  more  than  an  entry  lor  condition  broken,  so  far  as  the  rights  of  parties  not 
joined  are  concerned.^"  If  the  purchaser  is  a  stranger,  he  will,  as  to  them,  take  an 
equitable  assignment  of  the  mortgage."  Where  the  plaintifE  as  trustee  forecloses  a 
mortgage  on  property  on  which  lie  holds  a  junior  lien,  he  is  bound  whether  lie  is  a 
party  or  not.'"'  A  purchaser  of  a  mortgage  subject  to  a  prior  lien  takes  subject 
thereto,  and  only  such  estate  as  is  covered  by  the  mortgage."  The  purchaser  at  an 
execution  sale  of  thq  interest  of  a  mortgagor  where  a  judgment  for  foreclosure  was 
entered  became  merely  the  assignee  of  the  mortgagor,"  and  if  there  were  subse- 
quent judgment  liens,  the  efEect  of  the  sale  was  to  cut  out  the  others.^" 

(§5)  J.  Costs.^^ — ^Where  an  administrator  successfully  defends  an  action 
against  him  for  personal  liability,  he  may  recover  costs.^^  As  a  general  rule,  in- 
terest is  not  allowed  on  costs.^°  Where  the  mortgage  provides  for  the  allowance  of 
a  reasonable  solicitor's  fee,  the  court  should  allow  a  reasonable  amount  for  that 
purpose.**  . 

§  6.  Bed&mption.  Nature  of  the  right?^ — ^Irrespective  of  statute,  there  exists 
a  right  on  part  of  the  mortgagor  to  redeem  from  a  mortgage;  on  sale  under  fore- 
closure, this  right  is  terminated  and  there  exists  in  its  place  only  the  statutory  right 
to  redeem.**  The  statutory  redemption  is  from  the  sale  and  not  from  the  mort- 
gage,*' and  may  be  made  on  payment  of  the  amount  bid  by  the  purchaser,  with  in- 
terest.** An  equitable  redemption  by  action  is  from  the  mortgage  and  not  from 
the  sale.*°  In  such  case,  the  party  redeeming  must  do  equity  by  paying  the  amount 
due  under  the  mortgage.""  The  right  to  redeem  is  assignable,"^  but  the  right  of 
redemption  and  the  right  of  possession  are  separate  rights  and  the  sale  of  one  does 
not  carry  with  it  by  necessity  the  right  to  the  other,"''  and  the  purchaser  generally 
has  no  right  to  possession."* 

Time."* — The  right  to  foreclose  and  the  right  to  redeem  are  reciprocal,  and  an 
action  to  redeem  may  be  brought  at  any  time  before  the  statutory  bar  is  complete."' 
A  judgment  creditor  purchasing  the  rights  of  the  mortgagor  after  foreclosure  has 
the  time  allowed  to  him  as  junior  lienor  as  well  as  in  which  to  redeem,"'  and  so  the 
owner  of  a  junior  lien  foreclosing  the  same  still  has  the  same  period  ia  which  to 


right  to  redeem  irrespective  of  foreclosure. 
Stastny  v.  Pease  [Iowa]  100  N.  Y.  482.  A 
foreclosure  to  which  the  mortgagor  or  per- 
son having  an  equity  of  redemption  is  not 
made  a  party  is,  as  to  him,  a  mere  nullity. 
Rodman  v.  Quick,  211  111.  546,  71  N.  E.  1087. 
75,  76.  Rodman  v.  Quick,  211  111.  546,  71 
N.   B.   1087. 

77,  Walsh  V.  Robinson  [Mich.]  97  N.  W. 
55. 

78.  Fidelity  Loan  &  Investment  Ass  n  v. 
Lash,  135  N.  C.  405,  47  S.  E.  479. 

79  London  &  San  Francisco  Bank  v.  Dex- 
ter Horton  &  Co.   [C.  C.  A.]  126  F.  593. 

80.  Francestown  Sav.  Bank  v.  Silver,  122 
Iowa,  685,  98  N.  W.  498. 

81.  See  2  Curr.  L.  37. 

82.  Wisconsin  Trust  Co.  v.  Chapman  [Wis.] 
99   N    W.    341. 

83.  Ashworth  v.  Trammell,  102  Va.  852, 
47   S.  E.  1011. 

84.  Notwithstanding  no  specific  amount 
designated.  Salomon  v.  Stoddard,  107  111. 
App.    227. 

85.  See  2  Curr.  L.  37.  ■ 

86.  Hartman  Mfg.  Co.  v.  Luse,  121  Iowa 
492  96  N  W  972;  Cooper  v.  Maurer,  122 
Iowa    321.   98  N.  W.  124.     A  statutory  right 


and  hence  a  harmless  error  is  provision  for 
redemption  omitted  from  decree.  Sweeney 
V.  Hill  [Kan.]  77  P.  696.  Decree  may  author- 
ize redemption  without  necessary  statutory 
formalities  [2  Starr  &  C.  Ann.  St.  1896,  c. 
77,  p.  20].  Morava  v.  Bonner,  205  111.  321, 
68  N.  B.  707.  See,  also.  Mortgages,  2  Curr. 
L.    905. 

87,  88,  8».  Rodman  v.  Quick,  211  111.  546, 
71   N.   B.  1087. 

90.  May  include  taxes,  repairs  and  better- 
ments, and  mortgagee  in  possession  may  be 
required  to  account  for  rents  and  .profits 
actually  received  or  which  could  have  been 
received  by  exercise  of  reasonable  care  and 
diligence.  Rodman  v.  Quick,  211  111.  546,  71 
N.  E.   1087. 

91.  Cooper  v.  Maurer,  122  Iowa,  321,  98 
N.   W.   124. 

92.  Hartman  Mfg.  Co.  v.  Luse,  121  Iowa, 
492,    96   N.   W.   972. 

93.  Dolan  v.  Midland  Blast  Furnace  Co. 
[Iowa]    100   N.   W.    45. 

94.  See   2  Curr.  L.   38. 

95.  10  years.  Dickson  v.  Stewart  [Neb.] 
98  N.  W.   1085. 

90.  Aetna  Lite  Ins.  Co.  v.  Beckman,  210 
111.    394,    71   N.   E.    452. 
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redeem  that  he  would  if  he  had  retained  his  lien  in  its  original  form.'^  Slibse- 
qnent  lienors  should  be  given  a  reasoinable  time  in  which  to  redeem."'  Where  an 
appeal  is  taken  pending  final  judgment,  the  mortgagor  may  redeem."*  A  parol 
agreement  extending  time  tO'  redeem  will  be  enforced  ;^  but  not  if  the  proofs  of  such 
agreement  are  doubtful  or  conflicting.^  After  his  time  for  redemption  expires,  a 
subsequent  lienor  cannot  complain  that  one  junior  to  him  has  redeemed.* 

Amounts — To  redeem,  the  whole  amount  due  must  be  tendered,^  and  if  the 
purchaser  of  the  certificate  of  sale  takes  wrongful  possession  of  the  property,  the 
rents  and  profits  may  be  deducted  from  the  amount  necessary  to  redeem."  Junior 
mortgagees  not  made  parties  to  the  foreclosure  proceedings  are  only  bound  to  pay 
the  purchaser  the  amount  due  on  the  mortgage  under  which  he  purchased,  and  not 
the  costs  of  such  foreclosure.' 

Where  each  of  several  conveyances  was  a  separate  transaction,  each  may  be 
redeemed  separately  on  paying  the  amount  it  was  given  to  secure;' 

Interest  must  be  paid  from  the  time  the  security  is  given,  where  the  bar  of  lim- 
itations against  the  debt  has  been  waived.* 

Who  may  redeem. — ^A  judgment  lienor^*  or  junior  mortgagee  may  redeem.*^ 
The  rights  of  subsequent  lienors  to  redeem  are  not  affected  by  a  foreclosure  under 
a  prior  mortgage  to  which  they  were  not  made  parties.^^ 

The  grantee  of  the  mortgagor's  interest  in  the  standing  timber  on  an  estate 
has  a  right  to  redeem  from  the  mortgage,'*  but  the  purchaser  at  a  foreclosure  sale 
who  fails  to  record  his  certificate  has  no  right  to  redeem  from  a  creditor  who  has 
redeemed  from  the  mortgage."  A  creditor  secured  by  a  trust  deed  who  agrees  to 
bid  in  a  portion  of  the  property  and  hold  it  subject  to  the  debtor's  right  to  redeem 
cannot  avoid  the  contract  on  the  ground  that  the  debtor  intended  thereby  to  de- 
fraud other  creditors  where  the  latter  retained  sufficient  property  to  satisfy  the 
other  claims.'" 

The  owner  of  an  undivided  interest  may  redeem,''  but  must  redeem  the  land 
sold  as  an  entirety." 

The  right  to  redeem  from  a  deed  absolute  in  form  survives,"  and  the  equity  of 


ff7.  Wltham  v.  Blood  [Iowa]  100  N.  W. 
558;  Gustafson  v.  Durst  [Iowa]  99  N.  W. 
Y38. 

98.  Ninety  days  held  not  unreasonably 
short  under  circumstances.  Rodman  v. 
Quick,    211   111.    546,    Tl    N.    B.    lOST. 

99.  Ashworth  v.  Trammell,  102  Va.  852, 
47    S.   B.    1011. 

1.  Second  mortgagees  in  possession.  Da- 
vis V.  Greenwood,  2  Neb.  TJnofC.  317,  96  N. 
W.   526. 

2.  Norman   v.   Gunton,   127   F.    871. 

3.  MacGregor  v.  Pierce  [S.  D.]  96  N.  W. 
281. 

4.  See   2   Curr.   D.   38. 

5.  Dunning  v.  Gaige  [Mich.]  100  N.  W. 
267;  Clark  v.  Seagraves   [Mass.]   71  N.  B.   83. 

6.  Dolan  v.  Midland  Blast  Furnace  Co. 
[Iowa]  100  N.  W.  45.  A  third  person  cannot 
raise  question  of  nonpayment  of  required 
amount.  Morava  v.  Bonner,  205  111.  321,  68 
N.  B.   707. 

7.  Rodman  v.  Quick,  211  111.  B46,  71  N.  B. 
1087. 

8.  9.  Clark  v.  Seagraves  [Mass.]  71  N.  E. 
813. 

10.  Only  after  12  and  within  15  months  of 
sale!  If  he  has  made  no  Ifevy  and  sale.  If 
he  has.  then  within  12  months.     Illinois  Nat. 


Bank  v.  Trustees  of  Schools,  111  111.  App. 
189. 

11.  Illinois  Nat.  Bank  v.  Trustees  of 
Schools,   211   m.   500,   71  N.   E.   1070. 

la.  Rodman  v.  Quick,  211  111.  546,  71  N. 
E.    1087. 

13.  Rothschild  v.  Bay  City  Lumber  Co., 
139    Ala.    571,    36    So.    785. 

14.  Gustafson  v.  Durst  [Iowa]  99  N.  W. 
738. 

15.  Evidence  held  to  show  that  debtor 
retained  sufficient  property.  First  Nat. 
Bank  v.  Moor  [Tex.  Civ.  App.]  79  S.  W.  53. 
Evidence  held  to  show  agreement  between 
purchaser  at  foreclosure  sale  and  plaintiff 
that  latter  should  have  right  to  redeem. 
Id.  Debtor  held  to  have  rigBt  to  redeem 
property  bid  in  by  secured  creditor  by  rea- 
son of  representations  of  creditor  that  such 
privilege  would  be  accorded  him  whereby 
creditor  secured  land  on  more  favorable 
terms  than  he  otherwise  would  have.     Id. 

Ifl.  Burn's  Rev.  St.  Ind.  1901,  5  781.  Smith 
V.  Sparks,  162  Ind.  270,  70  N.  E.   253. 

17.  Burn's  Rev.  St.  Ind.  1901,  §  781.  Smith 
V.   Sparks,   162   Ind.   270,   70  N.  E.   253. 

18.  On  ground  that  defendant  has  prop- 
erty in  his  hands  as  distinguished  from  a 
liability  to  respond  in  damages.  Clark  v. 
Seagraves    [Mass.]    71   N.   E.    813. 
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redemption  is  an  estate  in  land  which  descends  to  the  heir.^'  At  common  law,  the 
administrator  could  not  redeem,  but, he  has  by  statute  in  many  states  been  given 
the  right  to  do  so.^*  In  such  case,  he  need  not  take  out  a  license  to  seU  realty,  but 
if  he  does  not  do  so,  the  result  inures  exclusively  to  the  benefit  of  the  widow  and 


Jieirs.' 


One  purchasing  land  at  a  foreclosure  sale  under  an  agreement  with  the  owner 
whereby  he  is  to  reeonvey  it  to  the  latter  on  his  refunding  the  purchase  price  will  be 
deemed  a  trustee  for  his  benefit,  the  deed  being  treated  merely  as  security  for  the 
loan,  and  the  contract  will  be  specifically  enforced."^  A  provision  for  forfeiture,  in 
ease  of  nonpayment,  in  a  contract  to  reeonvey  which  is  in  fact  a  defeasance  in  a 
transaction  amounting  to  a  mortgage,  does  not  deprive  the  instruments  of  their 
mortgage  character,  or  cut  off  the  right  to  redeem.*' 

Mode.'^* — The  redemption  must  be  made  to  the  persons  to  whom  the  interest 
and  principal  are  due  and  not  to  one  alone.*"  Where  the  statute  provides  that  the 
redemption  money  may  be  paid  to  the  clerk  of  the  court,  alleged  evasion  by  the 
purchasers  is  no  ground  for  extending  time  of  redemption.*'  A  tender  of  the  re- 
quired amount  would  seem  good.*'  Land,  sold  separately  may  be  redeemed  sepa- 
rately.*' 

Action  to  redeem}" — ^A  bill  to  redeem  from  a  deed  absolute  in  form  is  one  for 
relief  against  fraud,  and  not  one  dealing  with  the  title  to  an  estate  in  land.'"  Hence 
it  may  be  entertained,  though  the  land  is  outside  the  state,  particularly  where  the 
deed  was  made  within  the  state  and  both  parties  were  citizens  thereof.'^ 

A  purchaser  at  a  foreclosure  sale  is  not  entitled  to  improvements  made  after 
the  action  to  redeem  commenced,^*  and  if  defeated,  he  is  not  entitled  to  interest 
pending  the  decree." 

The  register's  conclusions  of  fact  as  to  the  value  of  the  use  of  the  premises  are 
presumed  to  be  correct  and  will  not  be  disturbed  when  based  on  conflicting  evi- 
dence where  there  is  evidence  supporting  them  from  which  different  persons  might 
draw  different  inferences.'* 

E-ffect?^ — On  redemption  by  the  mortgagor,  the  effect  is  as  if  the  sale  had 
never  been  made,'*  and  on  redemption,  what  was  before  a  secondary  lien  now  becomes 
a  first  lien,"  and  this  is  true  where  the  redemptioner  is  the  purchaser  of  the  equity 
of  redemption  from  the  mortgagor."  A  junior  mortgagee  who  redeems  from  the 
senior  mortgage  or  pays  it  off  thereby  becomes  subrogated  to  all  the  rights  of  the 
holder  of  the  prior  incumbrance."    In  such  case,  the  person  discharging  the  su- 


19.  Clark  v.  Seagraves  [Mass.]  71  N.  B. 
813 

ab.  Includes  right  to  redeem  from  deed 
absolute  in  form  [Mass.  Rev.  Laws,  c.  187, 
§   33].     Clark  v.   Seagraves   [Mass.]   71  N.   B. 

813. 
ai.    Clark   v.    Seagraves    [Mass.]    71    N.    E. 

813. 
as.     Dickson   V.    Stewart    [Neb.]    98    N.   W. 

23.     Barlow  v.  Cooper,  109  111.  App.   375. 

84.    See    2    Curr.   L.    39. 

as.  Mortgage  made  with  payment  of  In- 
terest to  sister-ln-law  of  mortgagor  for  life 
and  principal  to  son.  Palmer  v.  Bray  [Mich.] 
98  N    W.   849. 

26.     Stewart  v.   Winner    [Kan.]    75   P.    491. 

ar.     Leet  V.  Armbruster  [Cal.]  77  P.  653. 

28  Burns'  Kev.  St.  Ind.  1901,  5  780.  Smith 
V    Sparks,  162  Ind.  270,  70  N.  E.  253. 

29.  See  2  Curr.  L.   39. 

30,  31.  Clark  V.  Seagraves  [Mass.]  71  N. 
E.    813. 


32,  33.  Benson  v.  Bunting,  141  Cal.  462,  75 
P.    59. 

34.  ■Williams  v.  Norton,  139  Ala.  402,  36 
So.  11.  Court  held  not  justified  in  altering 
register's  findings  as  to  value  of  use  of 
premises  by  mortgagee  under  voidable  fore- 
closure sale.     Id. 

35.  See  2  Curr.  L.  40. 

36.  Ejectment  may  be  maintained  after 
tender  [Civ.  Code  §§  703,  704].  I/cet  v.  Arm- 
bruster   [Cal.] '77    P.    653. 

37.  Stastny  v.  Pease  [Iowa]  100  N.  "W. 
482. 

38.  Walsh  V.  Robinson  Mich.]  97  N.  W. 
55.  Ignorance  of  docketed  judgment  no  ex- 
cuse. Stastny  v.  Pease  [Iowa]  100  N.  W. 
482.  But  see  where  time  for  redemption  by 
judgment  creditors  has  expired.  Cooper  v. 
Maurer,   122  Iowa,   321,  98  N.  W.   124. 

39.  Must  be  paid  amount  so  expended  on 
redemption  by  mortgagor  [Kurd's  Rev.  St, 
1903,  c.  77,  §  18].  Illinois  Nat.  Bank  v.  Trus- 
tees   of   Schools,    211    III.    500,    71   N.    E.    1070. 
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perior  lien  will  be  treated  as  its  purchaser  or  assignee,  unless  the  facts  show  that 
it  was  intended  as  an  absolute  payment.*" 

The  redemption  by  one  of  several  mortgagors  inures  to  the  benefit  of  all;*^ 
but  this  rule  does  not  hold  where  the  right  of  redemption  was  expressly  given  by 
judicial  decree.*'' 

By  the  acceptance  of  the  redemption  money,  the  purchaser  is  estopped  from 
objecting  to  the  redemption,*'  and  so  where  the  redemption  is  premature  and  the 
purchaser  accepts  the  amount  due,  the  redemptioner  becomes  the  equitable  assignee 
of  the  purchaser's  rights  which  will  in  due  course  ripen  into  title.** 

EOBEIGN   COBPOBATIONS." 


S  1.     Status,      Piivtleses     and     Regrnlatlon  §  3.     Actions  by  and  against;  JnTlsdlctlon 

(144S).     Statutory    Regulations    (1456).     Op-  of     Courts      (1462).     Liability     to     be     Sued 

eratlon  and  Construction  of  Statutes   (1456).  (1462).     Jurisdiction  of  Courts  Over  Subject 

Noncompliance;      Effect      (1458).     Right      to  Matter    (1463).     Service    of    Process     (1464). 

Transact   Business;   Comity.     Special  Article  Venue    (1465).      Removal    of   Causes    (1465). 

(1459).  Limitations   (1465). 

§  2.     Foirers   (1461). 

§  1.  Status^  privileges  and  regulation.*^ — ^A  corporation  has  its  legal  home  and 
domicile*'  and  is  a  citizen  only  of  the  state  which  created  it,  and  has  no  right, 
merely  by  virtue  of  its  iacorporation,  to  exercise  its  franchise  in  any  other  juris- 
diction;*' but  it  is  the  policy  of  most  states  to  accord  to  foreign  corporations,  by, 
comity,  full  and  complete  privilege  to  exercise  their  corporate  franchises  within 
their  limits,  subject  only  to  limitations  imposed  by  express  legislation.*'  But 
foreign  corporations  cannot,  through  comity,  be  accorded  any  other  ■  or  greater 
rights  or  privileges  than  those  to  which  they  are  entitled  under  the  laws  of  the 
state  which  created  them."* 


The  assignee  of  a  Junior  Incumbrancer  de- 
positing, within  the  time  allowed  by  law, 
the  amount  bid  at  the  sale  with  Interest 
thereby  renders  the  certificate  of  purchase 
null  and  void  and  becomes  subrogated  to 
the  rights  of  the  original  purchaser,  sub- 
ject to  the  obligation  to  sell  the  premises 
under  his  decree.  Illinois  Nat.  Bank  v.  Trus- 
tees of  Schools,  111  111.  App.  189.  May  do 
so  at  any  time  within  twelve  months  from 
date  of  sale,  where  he  was  party  to  fore- 
closure and  his  lien  was  recognized  In  de- 
cree.    Id. 

40.  Illinois  Nat.  Bank  v.  Trustees  of 
Schools.    211   111.    500,    71   N.  B.    1070. 

41.  Witham  V.  Blood  [Iowa]  100  N.  W. 
558 

4!S.  Morava  v.  Bonner,  205  111.  321,  68  N. 
B.   707. 

43.  MacGregor  v.  Pierce  [S.  D.)  95  N.  W. 
281. 

44.  Pinnegan  v.  Bffertz,  90  Minn.  114,  96 
N.   "W.   762. 

45.  This  article  treats  of  the  status,  pow- 
ers, rights,  ami  liabilities  of  foreign  corpora- 
tions. For  general  corporation  law,  see  Cor- 
porations, 3  Curr.  L.  881;  for  taxation  of  for- 
eign corporations,  see  Taxes,  2  Curf.  L.  1786; 
for  questions  peculiar  to  foreign  corpora- 
tions of  a  particular  kind,  see  Railroads,  2 
Curr.  L.  1382;  Building  and  Loan  Associa- 
tions. 3  Curr.  L.  561;  Insurance,  2  Curr.  L. 
479;  Indemnity,  2  Curr.  L.  298,  etc. 

46.  See   2  Curr.  L.    40. 

47.  Olson  V.  Buffalo  Hump  Min.  Co.,  130 
P.  1017.  A  foreign  lighting  corporation,  hav- 
ing   no    franchise    In    New    Jersey,    has    no 


standing  in  New  Jersey  to  demand  of  a  do- 
mestic gas  company  that  It  be  furnished 
with  gas  for  Its  lamps;  the  foreign  corpora- 
tion not  being  a  householder  or  resident  in 
New  Jersey.  Public  Service  Corp.  v.  Ameri- 
can Lighting  Co.   [N.  J.  Eg.]  57  A.  482. 

48.  Chicago  Title  &  Trust  Co.  v.  Bashford 
[Wis.]    97  N.  W.   940. 

49.  Chicago  Title  &  Trust  Co.  v.  Bashford 
[Wis.]  97  N.  W.  940.  A  corporation  organ- 
ized in  New  Jersey  will  not  be  denied  the 
right  to  do  business  in  Missouri,  on  the 
ground  that  an  attempt  has  been  made  to 
evade  Missouri  laws,  upon  a  mere  showing 
that  all  but  one  share  of  stock  is  owned  in 
Missouri,  and  Its  property  and  business  are 
located  almost  entirely  In  that  state;  when 
the  corporation  has  complied  with  conditions 
prescribed  for  foreign  corporations  [Laws 
Mo.  1903,  S  121,  construed].  State  v.  Cook 
[Mo.]  80  S.  W.  929. 

50.  Hlskey  v.  Paclflo  States  Sav.  Loan  & 
Bldg.  Co.,  27  Utah,  409,  76  P.  20.  See  Build- 
ing and  Loan  Associations,  1  Curr.  L.  387.  A 
corporation  created  In  Kansas  to  deal  in 
lands  in  Oklahoma  will  not  be  recognized 
as  having  such  power  in  Oklahoma,  since  it 
was  granted  no  rights  whatever  In  Kansas. 
Myatt  V.  Ponca  City  Land  &  Improvement 
Co.  [Okl.]   78  P.  185. 

Note:  It  is  the  general  rule  that  corpo- 
rations formed  under  the  laws  of  one  state 
may  carry  on  business  in  another.  Bank  of 
Augusta  V.  Earle,  13  Pet.  [tJ.  S.]  619.  This 
rule  Includes  corporations  which,  though  au- 
thorized to  act  in  the  states  where  they  are 
chartered,  transact  the  greater  part  of  their 
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A  corporation  created  by  Federal  laws  is  a  domestic  corporation  of  each  state 
where  it  is  engaged  in  business."  Two  corporationSj  incorporated  in  different  states, 
but  conducting  a  busioess  as  one,  remain  dual  in  character;  and  neither  one  of  the 
states  nor  the  corporations  themselves  can  make  them  one  and  a  citizen  of  the 
other  state,  for  jurisdictional  purposes.'^  Compliance  with  statutory  conditions  by 
a  foreign  corporation  does  not  make  it  a  domestic  corporation.^' 

Statutory  re^ttZa&'oMS.**— Except  as  to  matters  of  interstate  commerce,'"'  stat- 
utory requirements  prescribed  by  law  as  conditions  on  which  foreign  corporations 
may  do  business  in  the  state  are  discretionary  with  the  state/'  and  statutes  pre- 
scribing such  conditions  are  valid°'  and  do  not  conflict  with  the  power  of  congress 
to  regulate  interstate  conmierce,^'  even  though  applied  to  corporations  engaged 
solely  ia  interstate  commerce;^*  and  a  foreign  corporation  cannot  be  heard  to  ques- 
tion their  constitutionality."" 

Operation  and  construction  of  statutes.^^ — Statutes  providing  conditions  pre- 
cedent to  the  exercise  within  the  state  of  the  franchise  of  a  foreign  corporation^  and 
disabilities  for  default  in  performance  of  such  conditions,  have  a  prospective  opera- 
tion only.*^    Statutes  providing  for  service  on  state  officers  when  foreign  corpora- 


business  elsewhere.  Hanna  and  Finley  v.  In- 
ternational Petrolevun  Co.,  23  Ohio  St.  622. 
Some  courts  have  made  no  exception  In 
•cases  In  which  the  corporations  were  an- 
thorlzed  to  do  liothlngf  In  the  states  by  which 
they  were  created.  Lancaster  v.  Amsterdam 
Improvement  Co.,  140  N.  T.  576.  The  view 
taken  by  the  court  in  Myatt  v.  Ponca  City 
Land  &  Improvement  Co.  [Okl.]  78  P.  185, 
that  the  doctrine  of  comity  does  not  require 
that  one  state  should  be  given  unlimited 
power  to  dispose  of  the  franchise  of  acting 
as  a  corporation  in  another  seems  sound, 
however,  and  is  supported  by  some  author- 
ity. Hill  v.  Beach,  12  N.  J.  Eq.  31.  It  would 
seem,  moreover,  that  the  facts  In  the  case 
are  not  essentially  different  from  those  upon 
which  a  Kansas  court  has  held  that  a  for- 
eign corporation  empowered  by  its  charter 
to  act  anywhere  except  in  the  state  of  its 
creation  is  not  entitled  to  recognition.  Land, 
etc.,  Go.  V.  Coffey  County  Com'rs,  6  Kan.  245. 
—XVIII  Harv.    L.    R.    226. 

61.  In  re  Cushing's  Estate,  40  Misc.  BOB, 
82  N.  T.   S.   795. 

S2.  Alabama  &  G.  Mfg.  Co:  v.  RlverdaTe 
Cotton  Mills   [C.   C.  A.]    127   F.    497. 

63.  Illinois  Cent.  R.  Co.  v.  Hibbs,  25  Ky. 
L.  R.  1899,  78  S.  "W.  1116. 

54.  See  2  Curr.  L.  41.  In  Virginia,  for- 
eign as  well  as  domestic  corporations  are 
under  the  jurisdiction  of  the  st^te  corpora- 
tion commission,  which  may  Impose  fines 
for  doing  business  In  the  state  without  the 
statutory  license.  The  charter  fee,  required 
before  a  license  is  issued,  need  only  be  paid 
once;  the  license  tax  is  annual  [Code  1887, 
§  1104,  as  amended  In.  1903;  const,  art.  12, 
§  166a,  and  Acts  1902-4,  p.  360,  construed]. 
American  Surety  Co.  v.  Com.,  102  Va.  841, 
47   S.   B.   994. 

55.  Provision  lor  service  of  process  on 
agents.  Frawley  v.  Pennsylvania  Casualty 
Co.,    124   P.    259. 

56.  Hartford  Ins.  Co.  v.  Perkins,  12B  F. 
502.  If  not  repugnant  to  fundamental  laws. 
State  V.  Insurance  Co.  of  North.  America 
[Neb.]  99  N.  W.  36.  Foreign  corporations 
seeking  to  do  business  in  a  state  other  than 
that    of    their    creation    must    comply    with 


whatever  conditions  the  state  sees  fit  to 
impose.  State  v.  Fleming  [Neb.]  97  N.  W. 
1063. 

67.  Pub.  Laws  1901,  p.  66,  §  1,  requiring 
foreign  corporations  to  have  a;n  officer  or 
agent  In  the  state  on  whom  service  of  pro- 
cess may  be  made,  and  providing  for  serv- 
ice on  the  secretary  of  the  corporation  com- 
mission in  default  thereof,  is  constitutional. 
Fisher  v.  Traders'  Mut.  Life  Ins.  Co.  [N.  C] 
48  S.  B.  667.  Section  2  of  these  laws  applies 
to  all  corporations  doing,  or  who  have  done, 
business  in  the  state,  whether  or  not  they 
have  property  therein  at  the  time  of  serv- 
ice.     Id. 

58.  Ky.  St.  1903,  5  B71,  requiring  all  cor- 
porations doing  business  in  the  state  to  file 
a  statement  with  the  secretary  of  state,  giv- 
ing the  name  of  a  resident  agent  on  whom 
process  may  be  served,  applies  only  to  cor- 
porations having  an  established  place  of 
business  in  the  state,  and  not  to  those  mak- 
ing sales  through  drummers,  and  hence  Is 
not  a  regulation  of  interstate  commerce. 
Commonwealth  v.  Parlin  &  OrendorfE  [Ky.] 
80  S.  "W.   791. 

59.  Denial  of  the  use  of  the  state  courts 
to  enforce  claims  does  not  interfere  with 
Congress'  power  to  regulate  interstate  com- 
merce. John  Deere  Plow  Co.  v.  Wyland 
[Kan.]    76    P.    863. 

60.  Applied  to  South  Dakota  law,  prohib- 
iting combinations  of  Insurance  companies. 
Hartford  Fire  Ins.  Co.  v.  Perkins,  125  F.  602. 
See  Insurance,  2  Curr.  L.  479.  A  foreign  cor- 
poration doing  business  in  a  state  Is  pre- 
sumed to  have  assented  to  the  conditions  im- 
posed by  the  state  on  foreign  corporations. 
Frawley  v.  Pennsylvania  Casualty  Co.,  124 
P.   259. 

61.  See  2  Curr.  L.  41.  Since  Acts  1895,  p. 
132,  c.  81,  amending  Acts  1891,  p.  264,  c.  122, 
§§  2-4,  a  foreign  corporation  need  only  file 
a  copy  of  its  charter  with  the  secretary  of 
state;  an  abstract  In  each  county  in  which 
it  does  business  Is  no  longer  necessary. 
Nichols  &  Shepherd  Co.  v.  Loyd  [Tenn.]  76 
S.  W.   911. 

62.  Rev.  St.  1898,  §  1770b.  Chlcag'o  Title 
&   Trust    Co.    V.    Bashtord    [Wis.]    97   N.    W. 
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tions  have  failed  to  appoint  an  agent  for  that  purpose  as  required  by  law  operate 
until  debts  of  the  corporation  to  citizens  are  paid^  even  though  the  corporation  may 
have  ceased  to  do  business  in  the  state."' 

The  question  whether  a  foreign  corporation  is  doing  business  in  the  state, 
within  the  meaning  of  regulatory  statutes,  must  be  decided  by  reference  to  the  facts 
of  each  particular  case"*  and  to  the  particular  statute  involved.  Illustrative  hold- 
ings are  given  in  the  notes.*"*     The  question  is  one  of  general  law."" 


940.  They  do  not  prevent  enforcement  of 
contracts  made  prior  to  their  enactment. 
Ijewis  Puh.  Co.  v.  Lenz,  86  App.  Div.  451,  83 
N.  T.  S.  841.  Act  May  8,  1901,  (P.  L.  150), 
requiring  payment  of  bonus  of  %  of  one 
per  cent,  on  capital  of  foreign  corporations 
actually  employed  in  Pennsylvania,  has  pros- 
pective operation  only.  Commonwealth  v. 
Danville  Bessemer  Co.,  207  Pa.  302,  56  A. 
871. 

63.  Applied  to  Pub.  Laws  1901,  p.  66,  §  5. 
Fisher  v.  Traders'  Mut.  Life  Ins.  Co.  [N.  C] 
48  S.  E.  667. 

64.  Wliether  a  foreign  corporation  is  do- 
ing business  in  the  state  must  be  proven 
by  showing  what  was  done,  not  by  the  con- 
clusion of  an  agent  of  the  corporation.  Huey 
Co.  V.  Rothfeld,  84  N.  T.  S.  883.  The  ques- 
tion of  fact,  whether  a  corporation  was  do- 
ing business  in  a  state  at  a  given  time,  Is 
for  the  jury.  Audenried  v.  East  Coast  Mill. 
Co.,  124  F.   697. 

65.  Held  vrlthln  the  statate:  Keeping 
goods  in  another  state  to  be  sold  there  by 
a  factor.  United  States  Rubber  Co.  v.  But- 
ler Bros.  Shoe  Co.,  132  F.  398.  Proof  that 
a  foreign  corporation  was  doing  business  in 
tlie  state  through  agents  who  had  an  estab- 
lished place  of  business  therein,  and  not 
through  drummers,  is  sufficient  to  sustain 
a  prosecution  for  the  penalty  prescribed  for 
doing  business  in  the  state  without  filing 
the  statement  required  by  Ky.  St.  1903,  §  571. 
Commonwealth  v.  Parlin  &  Orendorff  Co. 
[Ky.]  80  S.  W.  791.  A  New  Jersey  corpora- 
tion, having  its  principal  office  In  New  York 
city,  engaged  in  buying  and  selling  stocks 
and  bonds,  held  to  employ  capital  in  New 
York  and  to  be  liable  to  a  license  tax  there- 
on. People  V.  Mills,  90  App.  Div.  560,  86  N. 
Y.  S.  386.  Maintaining  resident  agents  who 
solicit  orders  and  to  whom  goods  are  shipped 
for  delivery.  John  Deere  Plow  Co.  v.  Wy- 
land    [Kan.l    76    P.    863. 

Held  not  irlthin  the  statnte:  Merely  mak- 
ing a  contract  with  a  resident  company  for 
the  sale  by  it  of  cement  made  by  a  foreign 
corporation,  no  sales  being  made.  Commer- 
cial Wood  &  Cement  Co.  v.  Northampton 
Portland  Cement  Co.,  87  App.  Div.  633,  84 
N.  Y.  S.  38.  Making  of  contract  and  bond 
by  foreign  book  corporation  with  State 
Text-Book  Commission  held  not  a  doing  of 
business  prohibited  by  Kansas  statutes.  The 
text-book  law  invites  foreign  corporations 
to  bid  for  such  contracts.  State  v.  Ameri- 
can Book  Co.  [Kan.]  76  P.  411.  The  mere 
taking  of  a  note  in  Pennsylvania  by  a  North 
Carolina  corporation  which  had  not  complied 
with  Pennsylvania  statutes,  while  an  act  of 
business,  was  held  not  a  transaction  prohib- 
ited and  declared  void  in  Pennsylvania  so 
as  to  be  unenforceable  in  New  Jersey.  Al- 
leghany Co.  V.  Allen,  69  N.  J.  Law,  270,  55 
A.  724.     The  fact  that  a  corporation  engaged 
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exclusively  In  selling  goods  in  foreign  coun- 
tries maintained  headquarters  in  New  York 
did  not  change  the  nature  of  the  business 
from  one  essentially  foreign  to  one  trans- 
acted in  the  state,  so  as  to  make  it  liable 
to  a  license  tax  on  its  capital,  there  being 
actually  no  capital  employed  in  New  York. 
People  V.  Miller,  90  App.  Div.  545,  85  N.  Y. 
S.  849.  See  Licenses,  2  Curr.  L.  730;  Taxes, 
2  Curr.  L.  1786.  An  agent  of  a  foreign  cor- 
poration had  an  office  in  New  York,  but  did 
not  have  exclusive  control  of  its  business, 
kept  no  accounts,  and  made  no  sales,  simply 
reporting  business  to  the  home  office  in 
Philadelphia.  A  carload  of  coal,  first  sold 
to  a  nonresident  and  refused,  was  then  sold 
to  a  resident.  Held,  the  corporation  was  not 
doing  business  in  the  state,  and  could  recov- 
er for  the  coal,  though  it  had  not  complied 
with  statutory  conditions.  Penn  Collieries 
Co.  V.  MoKeever,  93  App.  Div.  303,  87  N.  Y. 
S.  869.  A  corporation  chartered  in  New  Jer- 
sey to  transport  and  mine  coal  is  not  "doing 
business"  in  Pennsylvania,  within  the  lat- 
ter's  statutes,  by  making  a  loan  in  that 
state;  and  it  may  foreclose  a  mortgage 
therein  without  performing  the  statutory 
conditions  for  doing  business  in  the  state. 
New  York  &  S.  Const.  Co.  v.  Vfinton,  208  Pa. 
467,  57  A.  955.  Purchase  of  note  or  mortgage 
is  not  doing  business  in  the  state  so  that 
failure  to  file  copy  of  articles  and  appoint 
agent  for  service  of  process  would  bar  suit 
thereon  under  Laws  1899,  p.  100,  c.  58. 
Keene  Guaranty  Sav.  Bank  v.  Lawrence,  32 
Wash.  572,  73  P.  680.  Passively  continuing 
to  hold  liens  or  titles  acquired  previous  to 
the  enactment  of  a  regulating  statute  held 
not  prohibited  thereby  [Rev.  St.  1898,  § 
1770B].  Chicago  Title  &  Trust  Co.  v.  Bash- 
ford  [Wis.]  97  N.  W.  940.  Nor  prosecuting 
suit  to  enforce  such  liens.  Id.  Where  rights 
were  vested  previous  to  prohibitory  statutes, 
the  mere  succession  thereto  by  a  corporation 
formed  by  the  consolidation  of  two  others 
was  no  violation  of  such  statutes.     Id. 

notes  In  the  case  of  John  Deere  Plow  Co. 
V.  Wyland  [Kan.]  76  P.  863,  the  court 
takes  an  extreme  position  in  construing 
the  statute  as  applying  to  corporations 
engaged  wholly  in  interstate  commerce.  By 
the  great  weight  of  authority  "doing  busi- 
ness in  the  state,"  within  the  meaning  of 
the  state  statutes  regarding  foreign  corpora- 
tions, does  not  include  the  transaction  of 
the  business  of  interstate  commerce.  Coop- 
er Mfg.  Co.  V.  Ferguson,  113  U.  S.  727.  How- 
ever, the  court  maintains  that  the  restriction 
of  the  statute  is  laid  not  upon  the  doing  of 
business,  but  upon  the  use  of  the  local  courts. 
That  a  state  can  lawfully  make  such  re- 
strictions upon  foreign  corporations  not  en- 
gaged in  interstate  commerce  is  not  to  be 
denied.  To  the  contrary,  foreign  corpora- 
tions cannot  be  excluded  from  suing  in  the 
state  courts   upon   transactions   of  interstate 
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Isolated,  independent  transactions,  incidentally  necessary  to  the  business  of  a 
foreign  corporation  as  conducted  at  its  domicile,"  or  single  acts  of  business,^^  are 
held  not  to  bring  a  corporation  within  the  terms  of  such  statutes ;  but  a  single  trans- 
action may  constitute  a  doing  of  business  in  the  state  if  it  is  of  such  a  nature  as  to 
indicate  a  purpose  to  engage  in  business  and  make  the  state  a  part  of  the  field  of 
its  corporate  operations.®' 

The  general  law  regulating  foreign  corporations  does  not  apply  to  special  kinds 
of  corporations  regulated  by  special  statutes.''"' 

Noncompliance;  effectJ'^ — Statutory  disabilities  for  noncompliance  with  condi- 
tions can  be  enforced  only  by  the  state;  but  individuals  may  plead  them  in  bar  of 
actions  brought  against  them.'^ 

Contracts  by  foreign  corporations  who  have  not  complied  with  statutory  re- 
quirements are  void'^  only  if  the  statute  so  expressly  provides  ;'*  but  they  are  unen- 
forceable in  the  state  whose  laws  have  been  disregarded,'^  though  they  may  be  else- 
where enforced.'"  Compliance  subsequent  to  the  making  of  a  contract  may  be  suffi- 
cient to  enable  the  corporation  to  perform  it."  Noncompliance  will  not  relieve  the 
corporation  from  liability  on  a  contract  made  by  it." 


commerce.  Cone  Export  &  Com.  Co.  v.  Poole, 
41  S.  C.  70;  Miller  v.  Goodman,  91  Tex.  41; 
Pasteur  Vaccine  Co.  v.  Burkey,  22  Tex.  Civ. 
App.  232,  54  S.  "W.  804;  Gale  Mfg.  Co.  v. 
Pinkelstein,  22  Tex.  Civ.  App.  241,  54  S.  W. 
619;  Waters-Pierce  Oil  Co.  v.  Texas,  177  U. 
S.  28;  Clark  &  M.  Priv.  Corp.  §  845E;  Cook, 
Corp.  §§  696-700.  In  Diamond  Glue  Co.  v.  U. 
S.  Glue  Co.,  187  U.  S.  611,  It  was  held  that  a 
similar  statute  as  applied  to  the  facts  In  that 
case,  did  not  interfere  unlawfully  with  in- 
terstate commerce.  But  the  decision  rested 
upon  the  fact  that  the  contract  called  for 
carrying  on  of  business  In  Wisconsin,  and 
it  was  left  to  chance  whether  the  commerce 
should  go  outside  of  the  state. — 3  Mich.  L.  K. 
72. 

ee.  statutes  or  decisions  of  particular  lo- 
cality cannot  determine  It.  Frawley  v.  Pa. 
Casualty  Co.,  124  F.   259. 

67.  Gen.  St.  1901,  §  1283.  Sigel-Campion 
Live  Stock  Commission  Co.  v.  Hasten  [Kan.] 
75  P.   1028. 

68.  The  doing  of  a  single  act  of  business 
is  not  "carrying  on"  business  within  the 
meaning  of  the  act  of  congress  regulating 
foreign  corporations  in  Indian  Territory  [Act 
Feb.  IS,  1901,  c.  379,  §  4  (31  Stat.  795)].  Am- 
mons  V.  Brunswlck-Balke  Collender  Co.  [Ind. 
T.]   82  S.  W.  937   (with  full  discussion). 

69.  Taking  of  note  for  purchase  price  of 
machinery  sold  through  salesman  in  Kansas. 
John  Deere  Plow  Co.  v.  Wyland  [Kan.]  76  P. 
863. 

70.  Surety  companies  doing  business  In 
Indiana  are  governed  by  Burns'  Rev.  St. 
1901  §§  5480-5494,  not  by  laws  applicable  to 
foreign  corporations  generally.  Barrlcklow 
V.  Stewart  [Ind.  App.]  68  N.  E.  316.  See 
Indemnity,  2  Curr.  L.  298. 

71.  See  2  Curr.  D.  42. 

72.  The  duty  of  regulating  foreign  cor- 
porations rests  upon  the  state;  private  In- 
dividuals have  no  power  to  Interfere,  except 
to  plead  noncompliance  with  statutory  con- 
ditions in  bar  of  actions  against  them.  State 
V  American  Book  Co.  [Kan.]  76  P.  411.  The 
fact  that  a  corporation  paid  a  license  tax 
and  received  a  certificate  from  the  state 
after  the  time  prescribed  by  the  law  could 


not  be  set  up  by  a  third  party  to  defeat  an 
action  by  the  corporation.  Only  the  state 
could  object  to  the  action  on  that  ground. 
Dunbarton  Flax  Spinning  Co.  v.  Greenwich 
&  J.  R.  Co..  87  App.  Dlv.  21,  13  Ann.  Cas.  370, 
83  N.  T.   S.    1054. 

73.  Defendant  association  had  not  filed 
statement  with  secretary  of  state.  Code 
1896,  §  1316.  Held,  bond  and  mortgage  giv- 
en It  should  be  canceled.  Hanchey  v.  South- 
ern Home  Bldg.  &  Loan  Ass'n  [Ala.]  37  So. 
272. 

74.  Contracts  made  by  a  foreign  corpora- 
tion before  it-  has  complied  with  statutory 
requirements  are  not  void  or  subject  to  can- 
cellation at  the  suit  of  a  party,  unless  the 
statute  expressly  so  provides.  Laws  1898,  p. 
27,  c.  10,  and  Laws  1901,  p.  233,  c.  125  do 
not  make  such  contracts  void.  Policy  of 
similar  statutes  discussed  and  many  authori- 
ties cited.  State  v.  American  Book  Co. 
[Kan.]  76  P.  411;  Hamilton  v.  Reeves  &  Co. 
[Kan.]  76  P.  418. 

75.  Laws  1899,  p.  68,  c.  69.  Sherman 
Nursery  Co.  v.  Aughenbaugh  [Minn.]  100  N, 
W.  1101;  United  States  Rubber  Co.  v.  Butler 
Bros.  Shoe  Co.,  132  P.  398.  Contract  made 
before  procuring  a  certificate  from  the  sec- 
retary of  state  nonenforceable  under  Gen. 
Corp.  Law,  5  15,  as  amended  by  Laws  1901,  p. 
1326,  e.  538.  South  Amboy  Terra  Cotta  Co. 
V.  Poersohke,  90  N.  Y.  S.  333.  Brewing  com- 
pany incorporated  In  Pennsylvania  could  not 
maintain  action  on  sales  In  New  Jersey  prior 
to  filing  copy  of  charter,  etc.,  with  secre- 
tary of  state,  as  required  by  P.  L.  1896,  p. 
307,  §  97,  especially  since  Pennsylvania  stat- 
utes contain  same  requirement  as  to  foreign 
corporations  doing  business  there  [P.  L.  1896. 
p.  308,  §  101].  Wolf  V.  Lancaster  [N.  J.  Law] 
56  A.  172. 

76.  The  laws  of  one  state  declaring  that 
its  courts  will  not  enforce  contracts  there 
made,  of  a  foreign  corporation,  which  has 
not  complied  with  Its  statutes,  but  not  ex- 
pressly declaring  such  contracts  void,  do  not 
prevent  enforcement  by  courts  of  another 
state.  Contract  made  In  New  York  by  North 
Carolina  corporation  which  had  not  com- 
plied with  New   York  statutes   enforced   In 
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Though  failure  to  comply  with  statutory  conditions  may  deprive  a  corpora- 
tion, under  the  statute,  from  maintaining  an  action  on  contract,  it  does  not  other- 
wise deprive  it  of  the  protection  of  the  law.'* 

After  a  foreign  corporation  has  coinplied  with  a  judgment  of  a  state  court, 
excluding  it  from  doing  business  in  the  state  until  it  had  performed  the  statu- 
tory conditions,  the  Federal  supreme  coui't  will  not  review  the  judgment  on  a 
writ  of  error.*" 

RIGHT  TO  TRANSACT  BUSINESS;  COMITY.si 

[SFECiAii  Article.] 

Although  a  corporation  may  have  the  power  or  capacity  to  act  in  another  state 
or  country  than  that  by  which  it  was  created,  it  does  not  follow  that  it  has  the 
right  to  do  so  whether  the  other  state  or  country  consents  or  not.  On  the  con- 
trary, it  is  thoroughly  well  settled  that  a  corporation  created  by  one  state  or 
country  cannot  act  in  another  state  or  country  without  the  latter's  consent,  ex- 
press or  implied.  If  no  constitutional  provision  is  violated,  a  state  may  exclude 
a  foreign  corporation  altogether,  and  refuse  to  recognize  it  at  all,  or  it  may  im- 
pose any  terms  or  conditions  it  may  see  fit  on  allowing  it  to  do  business  within 
its  limits.'^  In  some  of  the  cases  it  has  been  contended  that  it  is  contrary  to 
public  policy  for  one  state  to  recognize  a  corporation  created  by  the  laws  of  an- 
other state,  and  to  allow  it  to  make  contracts  within  its  limits  and  to  maintain 
actions  in  its  courts,  but  the  contrary  is  well  settled.  By  the  law  of  comity  among 
nations,  which  prevails  also  as  between  the  states,  a  corporation  created  by  the 
laws  of  one  state  or  country  is  permitted  to  do  business  and  make  contracts  in 
another  state  or  country,  and  to  sue  in  its  courts,  unless  there  is  some  express  stat- 
utory prohibition  or  unless  the  recognition  of  the  corporation  by  such  other  state 
or  country  is  contrary  to  its  public  policy,  as  established  by  the  general  course 
of  its  legislation  or  the  adjudications  of  its  courts.  This  law  of  comity  is  not 
a  vague  idea  only,  which  the  courts  may  regard  or  disregard  as  they  may  see  fit, 
but  is  a  part  of  the  common  law,  and  is  obligatory  to  the  courts.  They  axe  as 
much  bound  to  give  it  effect  as  they  are  to  give  effect  to  any  other  rule  of  the 
common  law."     In  accordance  with  this  doctrine,  a  corporation  may  go  into  an- 


New  Jersey.     AlleghE,ny  Co.  v.  AUen,   69  N. 
J.  Law  270,  55  A.   724. 

77.  When  the  corporation  has  compiled 
with  the  provisions  of  the  statute,  It  cannot 
be  enjoined  at  the  suit  of  the  state  from 
performing  contracts  made  before  its  com- 
pUance  with  statutes.  State  v.  American 
Book  Co.   [Kan.]   76  P.  411. 

78.  Barricklow  v.  Stewart  [Ind.  App.]  68 
N.  B.  316.  A  foreign  corporation  which  has 
failed  to  obtain  a  license  cannot  assert  lack 
of  corporate  capacity  against  one  who  has 
dealt  with  it  as  a  corporation.  Fisher  v. 
Traders'  Mut.  Life  Ins.  Co.  [N.  C]    48  S.  B.  667. 

79.  Corporation,  sued  in  tort  for  collision 
between  one  of  its  automobiles  and  plain- 
tiff's vehicle,  was  not  a  trespasser,  so  that 
it  could  not  plead  contributory  negligence 
though  it  had  not  filed  a  certificate  as  re- 
quired by  Laws  1901,  p.  1327,  c.  538,  §  15. 
Blschoff  V.  Automobile  Touring  Co.,  97  App. 
Dlv.   17,   89  N.  T.  S.   594. 

80.  Even  though  that  Judgment  has  been 
pleaded  in  another  similar  suit  in  a  state 
court  as  decisive  of  all  or  some  of  the  Is- 
sues Involved.  American  Book  Co.  v.  Kanr 
sas,  193  U.  S.  49,  48  Law.  Ed.  613. 

81.  From  Clark  &  M.  Corp.  §838. 


Sa.  Bank  of  Augusta  v.  Barle,  13  Pet.  [U. 
S.]  519;  Paul  v.  Virginia,  8  Wall.  [U.  S.] 
168;  Central  R.  &  Banking  Co.  v.  Carr,  76 
Ala.  388;  Utley  v.  Clark-Gardner  Lode  Min. 
Co.,  4  Colo.  369;  Western  Union  Tel.  Co.  v. 
Mayer,  28  Ohio  St.  621;  Demarest  v.  Flack, 
128  N.  T.  205. 

83.  United  States  i  Bank  of  Augusta  v. 
Barle,  13  Pet.  519;  Cowell  v.  Colo.  Springs 
Co.,  100  U.  S.  55;  American  &  Foreign  Chris- 
tian Union  V.  Tount,  101  U.  S.  356. 

Alabama!  Hitchcock's  Heirs  &  Adm'r  v. 
U.  S.  Bank  of  Pa.,  7  Ala.  386. 

DelaTvaret  Fidelity  Ins.,  Trust  &  Safe-De- 
posit Co.  V.  Niven  (Deringer's  Adm'r  v.  Der- 
Inger's  Adm'r)  5  Houst.  416,  1  Am.  St.  Rep. 
150. 

FloTldai  Duke  v.  Taylor,  37  Fla.  64,  53 
Am.  St.  Rep.  232. 

Georgia!  Wood  Hydraulic  Hose  Min.  Co. 
V.  King,    46   Ga.   34. 

Illinois!  Stevens  v.  Pratt,  101  111.  206; 
Relchwald  v.  Commercial  Hotel  Co.,  106  111. 
439;  Saint  Clara  Female  Academy  v.  Sulli- 
van, 116  111.  375. 

Indiana!  Wright  v.  Bundy,  11  Ind.  398; 
Blston  V.  Piggott,  94  Ind.  17. 

Kansas!     Kansas  City  Bridge  &  Iron  Co.  v. 
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other  state,  if  not  prohibited  by  its  constitution  or  statutes,  and  make  any  con- 
tract or  acquire  any  property  which  is  within  the  powers  conferred  upon  it  by 
its  charter,  and  which  a  similar  domestic  corporation  might  make  or  acquire,  and 
may,  to  the  same  extent  as  a  domestic  corporation,  maintain  actions  to  enforce 
its  rights.  And  it  is  entitled,  unless  excluded  by  statute,  to  the  benefit  of  all 
general  laws  of  the  state  giving  liens  and  providing  remedies.  Thus,  a  foreign 
corporation  is  entitled  to  the  benefit  of  a  statute  giving  any  person  a  mechanic's 
lien,  unless  there  is  something  to  show  an  intention  to  exclude  them.^*  The  law 
of  comity  between  states,  however,  does  not  require  a  state  to  allow  a  foreign  cor- 
poration to  do  business  or  hold  property  within  its  limits,  or  require  the  courts 
to  enforce  its  contracts  made  within  the  state,  or  otherwise  recognize  it,  when  to  do 
so  would  either  violate  any  express  provision  of  the  constitution  or  laws  of  the 
state,  or  be  contrary  to  the  principles  of  its  common  law,  or  contrary  to  its  public 
policy  as  established  or  shown  by  the  general  course  of  its  legislation  or  by  the  ad- 
judications of  its  courts.'"  It  has  been  held,  therefore,  that  a  foreign  corporation 
will  not  be  allowed  to  come  into  a  state  and  exercise  powers  which,  although  con- 
ferred upon  it  by  its  charter,  are  denied  by  the  laws  or  public  policy  of  the  state 
to  its  own  corporations,  and,  if  it  attempts  to  do  so,  the  courts  must  refuse 
to  recognize  it,  or  to  enforce  its  contracts.*''  Nor  will  a  foreign  corporation  be 
allowed  to  do  business  in  a  state  where  its  law  prohibits  the  formation  of  cor- 
porations of  such  a  character  or  for  such  purposes.*^  An  intention  to  ex- 
clude a  foreign  corporation,  however,  or  to  prohibit  it  from  doing  business  and 
making  contracts  in  a  state,  is  not  to  be  implied  from  the  mere  fact  that  the 
laws  of  the  state  do  not  provide  for  the  formation  of  similar  corporations,  or 
from  the  fact  that  it  permits  corporations  to  be  formed  only  under  general 
laws.'*    The  fact  that  the  statutes  of  a  foreign  state  authorize  a  building  and 


Wyandotte  County  Com'rs,  35  Kan.  557;  State 
V.   Topeka  Water  Co.,    61   Kan.    547. 

Kentucky:  Lathrop  v.  Commercial  Bank 
of  Scioto,  8  Dana,  114,  33  Am.  Dec.  481;  Mar- 
tin V.   Mobile   &  Ohio   R.   Co.,   7    Bush.    123. 

lonlslann:  Williamson  v.  Smoot,  7  Mart. 
31,  34,  1  Cum.  Cas.  32;  Frazier  v.  Wilcox,  4 
Rob.   517. 

Slaryland:  Lycoming  Fire  Ins.  Co.  v. 
Langley,  62  Md.  196. 

Massachusetts:  Kennebec  Co.  v.  Augusta 
Ins.  &  Banking  Co.,  6  Gray,  204;  Hutchins.  v. 
New  England  Coal  Min.  Co.,  4  Allen  680. 

Michigan:  Thompson  v.  Waters,  25  Mich. 
214,  12  Am.  Rep.  243. 

Mississippi:  Williams  v.  Creswell,  51  Miss. 
817. 

Missouri:  Connecticut  Mut.  Life  Ins.  Co. 
V.  Albert,  39  Mo.  181;  Blair  v.  Perpetual  Ins. 
Co.  10  Mo.  559,  47  Am.  Dec.  129;  Ferguson 
V.    Soden,    111   Mo.    208,    33  Am.   St.    Rep.   512. 

Montana:  King  V.  National  Min.  &  Ex- 
ploring Co.,  4  Mont.  1;  Garfield  Min.  &  Mill. 
Co.  V.  Hammer,  6  Mont.  53,  65. 

Nevada:     State  v.  McCullough,  3  Nev.   202. 

New  York:  Bard  V.  Poole,  12  N.  T.  495; 
Stoney  v.  American  Life  Ins.  Co.,  11  Paige, 
635-  Merrick  V.  Van  Santvoord,  34  N.  Y.  208; 
Mumford  V.  American  Life  Ins.  &  Trust  Co., 
4  N  T.  463;  Demarest  v.  Flack,  128  N.  T. 
205  16  Daly,  337;  Lancaster  v.  Amsterdam 
Improvement  Co.,  140  N.  T.  576,  72  Hun,  18, 
1  Keener's  Cas.  522. 

Ohio:  Bank  of  Ashland  v.  Jones,  16  Ohio 
St.  145;  NewbUrg  Petroleum  Co.  v.  Weare,  27 

°  Rliod*e  Island:  Oakdale  Mfg.  Co.  v.  Garst, 
18  R.  I.  484,  49  Am.  St.  Rep.  784. 


South  Dakota:     Wright  v.  Dee,  2  S.  D.  596. 

Tennessee:  Ohio  Life  Ins.  &  Trust  Co.  v. 
Merchants'  Ins.  &  Trust  Co.,  11  Humph.  1, 
53  Am.  Dec.  742;  Talmadge  v.  North  Ameri- 
can Coal  &  Transp.  Co.,  3  Head,  337;  Lane 
V.  Bank  of  West  Tenn.,  9  Heisk,  419. 

Wisconsin:  Connecticut  Mut.  Life  Ins.  Co. 
V.   Cross,  18  Wis.   109. 

84.  Chapman  v.  Brewer,  43  Neb.  890,  47 
Am.  St.  Rep.   779. 

85.  Land  Grant  R.  &  Trust  Co.  v.  Coffey 
County  Com'rs,  6  Kan.  245;  Empire  Mills  v. 
Alston  Grocery  Co.  [Tex.]  4  Willson,  Civ.  Cas. 
Ct.App.  §  221,  15  S.W.  200,  505;  Hazleton  Boiler 
Co.  V.  Hazelton  Tripod  Boiler  Co.,  142  111.  494; 
Harding  v.  American  Glucose  Co.,  182  111. 
551,  635,  74  Am.  St.  Rep.  189,  228;  Fowler  v. 
Bell,   90  Tex.   150,   59  Am.   St.  Rep.   788. 

86.  Clarke  v.  Central  R.  &  Banking  Co., 
50  P.  338;  People  v.  Howard,  50  Mich.  239; 
United  States  Mortg.  Co.  v.  Gross,  93  111.  483; 
Carroll  v.  Bast  St.  Louis,  67  111.  568,  16  Am. 
Rep.  632;  Stevens  v.  Pratt,  101  111.  206;  Fow- 
ler V.  Bell,  90  Tex.  150,  59  Am.  St.  Rep.  788; 
Toomey  v.  Supreme  Lodge  Knights  of 
Pythias  of  the  World,  74  Mo.  App.  507;  Falls 
v.  U.  s:  Sav.  Loan  &  Bldg.  Co.,  97  Ala.  417, 
38  Am.  St.  Rep.  194;  Empire  Mills  v.  Alston 
Grocery  Co.  [Tex.]  4  Willson,  Civ.  Cas.  Ct. 
App.  §  221,  15  S.  W.  200,  505;  White  v.  How- 
ard,  46  N.  T.   144. 

87.  Empire  Mills  v.  Alston  Grocery  Co. 
[Tex.]  4  Willson,  Civ.  Cas.  Ct.  App.  5  221,  15 
S.  W.  200,  505;  Land  Grant  R.  &  Trust  Co. 
V.  Coffey  County  Com'rs,  6  Kan.  245;  Car- 
roll v.  East  St.  Louis,  67  111.  568,  16  Am.  Rep. 
632. 
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loan   association   organized   thereunder  to   have   a   larger  capitalization   than   is 
permitted  domestic  associations  does  not'  maJce  it  contrary  to  public  policy  to 
admit   the  foreign  association.*"    The  law  of  comity  does  not  allow  one  state 
to  create  and  send  forth  corporations  into  other  states  to  do  business  there,  when 
the  state  creating  them  will  not  allow  them  to  do  business  within  its  own  bound- 
aries.    Where   a   corporation,   therefore,   was   created   by   the   laws   of    Pennsyl- 
vania, and  its  charter  provided  that  it  might  do  business  anywhere  "except  in 
the  state  of  Pennsylvania,"  it  was  held  by  the  Kansas  court  that  it  could  not 
do  business  in  that  state.""    A  comity  between  states  does  not  require  the  courts- 
of  a  state  to  recognize  as  valid  a  corporation  formed  by  its  citizens  in  another 
state,  either  in  evasion  or  fraud  of  its  own  laws,  or  in  fraud  of  the  laws  of  the 
other  state.°^    Whether  such  a  step  is  a  fraud  upon  the  laws  of  either  state 
depends   upon   the   circumstances.     According   to   the   better   opinion,   the   mere 
■fact  that  the  citizens  of  a  state  go  into  another  state  and  form  a  corporation 
under  its  laws  for  the  purpose  of  doing  business  as  a  foreign  corporation  in  the 
state  in  which  they  reside,  instead  of  incorporating  under  the  laws  of  the  latter 
state,  does  not  of  itself  render  the  incorporation  a  fraud  upon  or  evasion  of  the 
laws  of  either  state,  and  is  no  ground  for  refusal  to  recognize  the  corporation 
and  allow  it  to  do  business,  like  any  other  foreign  corporation,  in  the  state  in 
which  the  corporators  reside."^     The  question  whether  a  corporation  was  formed 
in  fraud  or  evasion  of  the  laws  of  the  state  in  which  it  was  organized  or  of 
another  state  in  which  it  seeks  to  do  business,  is  a  question  of  law  for  the  court, 
and  not  a  question  of  fact  to  be  submitted  to  a  jury."^ 

§  2.  Powers.^* — Subject  to  the  limitation  that  foreign  corporations  can- 
not do  acts  forbidden  by  law  to  citizens  of  the  state  engaged  in  similar  biisiness,''* 
the  powers  of  a  foreign  corporation  are  to  be  determined  by  the  law  of  the  state 
under  which  it  was  organized,'"  and  which  conferred  its  charter."'  Statutes  au- 
thorizing domestic  corporations  to  exercise  certain  rights,"*  or  providing  for  the 
dissolution  of  domestic  corporations,""  do  not  apply  to  foreign  corporations. 


88.  Calwell  v.  Colo.  Springs  Co.,  100  U.  S. 
55;  Stevens  v.  Pratt,  101  III.  206. 

89.  MacMurray    V.    Sidwell,    155    Ind.    560. 

90.  Land  Grant  E.  &  Trust  Co.  v.  Coffey 
County  Com'rs,    6   Kan.    245. 

91.  Demarest  v.  Flack,  128  N.  T.  205;  Mer- 
rick V.  Brainard,  38  Barb.  [N.  T.]  574;  Hill 
V.  Beach,  12  N.  J.  Eq.  31;  Cleaton  v.  Emery, 
49  Mo.  App.  345;  Carroll  v.  East  St.  Louis, 
67  111.  568,  16  Am.  Rep.  632;  Land  Grant  R. 
&  Trust  Co.  V.  Coffey  County  Com'rs,  6  Kan. 
245;  Empire  Mills  v.  Alston  Grocery  Co. 
[Tex.]  4  Willson,  Civ.  Cas.  Ct.  App.  §  221, 
15  S.  W.  200,  505. 

93.  Demarest  v.  Flack,  128  N.  T.  205;  Lan- 
caster V.  Amsterdam  Improvement  Co.,  140 
N.  T.  576,  72  Hun,  18,  1  Keener's  Cas.  522; 
Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I.  484,  49 
Am.  St.  Rep.  784;  State  v.  Topeka  "Water 
Co.,  61  Kan.  547.  Compare,  however,  Hill  v. 
Beach,  12  N.  J.  Eq.  31. 

93.  Demarest  v.  Flack,  128  N.  T.  205. 

94.  See   2  Curr.   L.   43. 

95.  Skinner  v.  Southern  Home  Bldg.  & 
Loan  Ass'n  [Fla.]   35  So.  67. 

96.  A  resident  of  New  York,  dealing  there 
with  an  Ohio  corporation  held  not  chargeable 
with  knowledge  of  Ohio  law.  McVity  v.  Al- 
bro  Co.,  90  App.  Div.  109,  86  N.  T.  S.  144. 
The  incorporation  of  a  foreign  corporation 
and  its  capacity  to  sue  is  settled,  and  must 
be  proven  by  the  laws  of  the  state  or  coun- 


try creating  the  corporation.  Testimony  of 
experts  in  German  law  as  to  incorporation 
of  complainant,  a  German  corporation,  held 
to  make  a  prima  facie  case.  Badische  Anilin 
&  Soda  Fabrik  v.  Klipstein  &  Co.,  125  F.  543. 
It  is  proper  for  a  foreign  corporation,  rais- 
ing the  defense  of  ultra  vires,  when  sued  on 
a  contract,  to  plead  the  foreign  statute  under 
which  it  was  created,  to  show  its  powers  and 
limitations.  Mason  v.  Standard  Distilling  & 
Distributing  Co.,  85  App.  Div.  520,  13  Ann. 
Cas.  264,  83  N.  T.  S.  343. 

97.  A  New  Jersey  corporation  organized 
under  general  laws  and  not  under  the  gas  act 
of  New  Jersey  cannot  engage  in  the  busi- 
ness of  manufacturing  and  selling  gas  in 
the  state  of  Washington.  Seattle  Gas  & 
Blec.  Co.  V.  Citizens'  Light  &  Power  Co.,  123 
F.  588. 

98.  Statutes  authorizing  domestic  mining 
corporations  to  exercise  the  right  of  emi- 
nent domain  do  not  apply  to  similar  foreign 
corporations.  Chestatee  Pyrites  Co.  v.  Cav- 
enders  Creek  Gold  Min.  Co.,  119  Ga.  354,  46 
S.  B.  422. 

99.  Massachusetts  statutes  continuing  the 
existence  of  a  corporation  for  the  purpose  of 
settling  its  affairs  three  years  after  its  dis- 
solution do  not  apply  to  foreign  corporations. 
Olds  V.  City  Trust,  Safe  Deposit  &  Surety 
Co.,  185  Mass.  500,  70  N.  E.  1022.  Whether  a 
foreign  corporation  has  been  legally  dissolv- 
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While  the  authority  of  a  corporation  to  do  certain  acts  can  as  a  rule  be  ques- 
tioned only  by  the  state,  yet  where  a  foreign  corporation  seeks  to  divest  title  of  an 
individual  to  property,  the  individual  may  deny  corporate  capacity  to  hold  the 
property  as  a  defense.^ 

The  validity  of  a  contract  of  a  foreign  corporation  is  determined  by  the  law 
of  the  place  where  it  was  made,^  not  by  its  charter.* 

§  3.  Actions  hy  and  against j  jurisdiction  of  courts^ — Right  to  sue. — A  cor- 
poration, not  exercising  its  corporate  franchise  in  a  foreign  state,  may  sue  in  its 
courts,  by  virtue  of  comity,'  without  complying  with  statutory  conditions  imposed 
on  foreign  corporations  engaged  in  business  in  the  state. °  But  a  foreign  corpo- 
ration which  has  subjected  itself  to  the  laws  of  a  state  by  engaging  in  business 
therein  must  comply  with  such  laws  before  it  can  maintain  an  action  in  the  courts 
of  the  state.'  For  this  purpose,  compliance  at  any  time  before  commencement 
of  the  action,'  or  before  trial"  is  usually,  though  not  everywhere,^"  held  sufficient. 

In  New  York,  compliance  with  statutory  conditions  must  be  alleged  in  the 
complaint  ;^^  in  Kansas,  this  is  held  to  be  matter  of  defense,^^  and  defendant,  as- 
serting noncompliance,  has  the  burden  of  proof  on  that  issue.^' 

Liability  to  le  sued}* — In  New  York,  if  jurisdiction  is  secured  in  the  man- 


ed  must  be  determined  by  reference  to  the 
laws  of  the  state  where  the  dissolution  was 
decreed  and  the  jurisdiction  of  the  court 
rendering   the   decree.     Id. 

1.  Capacity  of  Kansas  corporation,  organ- 
ized to  deal  in  Oklahoma  lands,  to  hold  lands 
in  Oklahoma  may  be  there  questioned  by 
one  whose  title  the  corporation  seeks  to  di- 
vest. Myatt  V.  Ponca  City  Land  &  Improve- 
ment Co.   [Okl.]   78  P.  185. 

2.  Release  of  stock  subscription  to  West 
Virginia  corporation  held  valid  under  Ken- 
tucky laws,  the  corporation  being  engaged 
in  business  in  the  latter  state.  Scottish  Se- 
curity Co.'s  Receiver  v.  Starks,  25  Ky.  L.  R. 
1722,  78  S.  "W.   455. 

3.  Skinner  v.  Southern  Home  Bldg.  & 
Loan  Ass'n  [Fla.]  35  So.  67. 

4.  See  2  Curr.  L.  44,  45,  46.  For  extended 
note  on  "Jurisdiction  of  Foreign  Corpora- 
tions," see  Abbeville  Elec.  Light  &  Power 
Co.  V.  Western  Electrical  Supply  Co.  [S.  C] 
85  Am.  St.  Rep.  905. 

5  New  Jersey  corporation  permitted  to 
foreclose  a  mortgage  In  Pennsylvania^  New 
York  &  S.  Const.  Co.  v.  Winton,  208  Pa.  467, 
57  A.  955. 

6.  The  bringing  of  an  action  on  a  nego- 
tiable instrument  is  not  doing  business  In 
the  state  so  as  to  require  a  compliance  with 
statutory  conditions,  and  such  action  may 
be  matatained  by  a  foreign  corporation  3ust 
as  by  a  domestic  concern  [Code  Civ.  Proo  § 
1779]  Citizens'  State  Bank  v.  Cowles,  89 
App  Div.  281,  86  N.  T.  S.  38.  Foreign  cor- 
poration may  sue  to  foreclose  nxytgage  in 
Nebraska,  though  it  has  not  filed  copy  of 
charter  in  accordance  with  Comp.  St.  1901, 
^  433  c  16  §  216.  Holt  v.  Rust-Owen  Lum- 
ber Co  2  Neb.  Unoffi.  170,  96  N.  W.  613.  A 
foreign  corporation  may  sue  to  enforce 
c?Iims  against  citizens  of  Minnesota  without 
complying  with  Laws  1899,  p.  68.  c.  69,  which 
apply  only  to  corporations  doing,  or  m- 
tendfng  to  do  business  in  the  state.  National 
Life  &  Trust  Co.  v.  Gilford,  90  Minn.   358,  96 

N    W.  919.  „     J.  „ 

v.     See  ante,   §  1.   "Noncompliance;  effect. 


An  action  by  a  foreign  corporation  will  not 
be  dismissed  because  of  technical  Insufficien- 
cy of  compliance,  when  an  honest  effort  to 
comply  with  law  has  been  made.  Jordon  v. 
Western  Union  Tel.   Co.   [Kan.]   76   P.   396. 

8.  Chattel  mortgage  enforced  when  for- 
eign corporation  had  complied  with  Laws 
1901,  p.  233,  c.  125  before  bringing  action. 
Hamilton  v.  Reeves  &  Co.  [Kan.]  76  P.  418. 
Suit  may  be  maintained  by  a  foreign  cor- 
poration on  a  contract  made  before  act  of 
Feb.  16,  1899,  providing  that  contracts  previ- 
ously made  shall  be  valid  on  complying  with 
its  provisions  within  ninety  days,  where  the 
statutory  requirements  were  met  before  suit 
was  brought,  but  not  within  ninety  days 
after  passage  of  the  act.  Sutherland-Innes 
Co.  v.  Chaney  [Ark.]  80  S.  W.  152.  Foreign 
corporation  permitted  to  recover  for  goods 
sold  by  agent  before  filing  of  certificate,  such 
certificate  being  filed  before  the  order  was 
sent  in  or  the  goods  delivered.  Lewis  Pub. 
Co.  V.  Palmer,  84  N.  T.  S.  141. 

9.  Obtaining  required  certificate  from 
secretary  of  state  before  trial,  but  after  com- 
mencement of  the  suit,  was  sufllcien-t  com- 
pliance with  statute  to  permit  maintenance 
of  suit.  Creelman  Lumber  Co.  v.  Do  Lisle 
[Mo.   App.]    82   S.   W.    205. 

10.  Compliance  before  commencement  of 
suit  unavailing.  South  Amboy  Terra  Cotta 
Co.  V.  Poerschke,  90  N.  T.  S.  333. 

11.  Complaint  In  action  on  sales  in  the 
state  demurrable,  the  procuring  of  a  cer- 
tificate from  secretary  of  state  not  being  al- 
leged [Laws  1892,  p.  1805,  o.  687,  as  amended 
by  Laws  1901,  p.  1364,  c.  558].  Welsbach  Co. 
V.  Norwich  Gas  &  Bleo.  Co.,  96  App.  Div.  52, 
89  N.  T.  S.   284. 

12.  Petition  showed  plaintiff  to  be  a  for- 
eign corporatioh.  Jordon  v.  Western  Union 
Tel.  Co.   [Kan.]   76  P.  396. 

13.  Must  prove  that  foreign  corporation 
has  not  filed  with  secretary  of  state  papers 
required  by  Gen.  St.  1901,  I  1283.  Osborne 
&  Co.  v.   Shilling   [Kan.]    74  P.    609. 

14.  Note:  Statutes  In  general  terms  au- 
thorizing suits  against,  or  service  of  process 
upon     corporations,   have   in   some   instances 
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ner  prescribed  by  statute,  an  action  against  a  foreign  corporation  may  be  main- 
tained by  a  resident  on  any  cause  of  action/"  and  by  a  nonresident  if  the  cause  of 
action  arose  in  the  state.^'  A  nonresident  may  sue  a  foreign  corporation,  in  Tex- 
as, if  the  corporation  is  engaged  in  business  in  the  state;!''  in  North  Carolina,  if 
the  cause  of  action  arose  in  the  state.** 

Jurisdiction  of  courts  over  subject  matter}^ — Courts  have  no  jurisdiction  to 
compel,  by  mandamus,  an  inspection  of  the  books  and  records  of  a  foreign  corpo- 
ration, on  application  of  a  stockholder.^"  The  courts  of  a  state  have  jurisdic- 
tion over  the  property  of  a  foreign  corporation  situated  therein,^*  and,  upon  the 
necessary  showing,  may  appoint  a  receiver  for  such  property  ;^^  but  a  court  will 
not  appoint  a  receiver  of  a  foreign  corporation  whose  domicile  and  property  are 
both  without  the  jurisdiction.''^  Though  a  court  has  obtained  jurisdiction,  by 
appearance,  of  a  corporation  having  no  property  in  the  state  and  transacting  no 
business  therein,  it  will  not  enter  a  decree  which  it  cannot  enforce  against  it."* 

The  liability  of  directors  of  a  foreign  corporation  doing  business  in  New 
York  may  be  enforced  in  the  courts  of  that  state.^° 


been  construed  as  applying  to  domestic  cor- 
porations only.  People  v.  Judge  of  "Wayne 
Circuit  Court,  24  Mich.  38.  The  decided 
weight  of  authority  now  declares  otherwise, 
and  maintains  that  such  general  statutes 
apply  not  only  to  domestic  corporations  but 
also  to  foreign  corporations -doing  business 
within  the  state,  and  having  officers  or 
agents  therein,  upon  whom  service  may  be 
made.  Eagle  L.  Ass'n  v.  Redden,  121  Ala. 
346,  25  So.  779;  Sill  v.  Bank  of  U.  S.,  5  Conn. 
102;  Gross  v.  Nichols,  72  Iowa,  239,  33  N.  "W. 
653;  Chicago,  etc.,  R.  Co.  v.  Manning,  23  Neb. 
652,  37  N.  W.  462;  Sooiete  Fonc^ere,  etc.,  v. 
MllUken,  135  U.  S.  304,  10  S.  Ct.  823.— From 
extended  note  on  "Jurisdiction  of  Foreign 
Corporations,"  in  Abbeville,  Elec.  Light  & 
Power  Co.  v.  Western  Electrical  Supply  Co. 
[S.  C]   85  Am.   St.  Rep.   905. 

15.  If  on  a  cause  of  action  arising  out- 
side the  state,  papers  on  which  order  for 
publication  is  sought  must  show  that  plain- 
tiff is  a  resident  [Code  Civ.  Proc.  §  1780]. 
Haight  V.  Le  Foncier  De  France  et  Des  Col- 
onies, 84  N.  T.  S.   135. 

16.  Attachment  against  foreign  corpora- 
tion Invalid  because  moving  papers  did  not 
show  plaintiff  a  resident,  or  that  cause  arose 
in  state.  Coolldge  v.  American  Realty  Co.,  91 
App.  Div.  14,  86  N.  T.  S.  318.  Jurisdiction 
can  only  be  secured  in  the  manner  prescrib- 
ed by  statute.  Id.  A  foreign  corporation 
held  its  meetings  in  New  York,  and  defend- 
ant held  certain  stock  as  trustee  for  plain- 
tiff. Held,  plaintiff  may  maintain  suit  in 
New  York  to  enjoin  defendant  from  voting 
or  transferring  the  stock,  until  plaintiff's 
claim  as  to  ownership  of  the  stock  could  be 
litigated.  Harper  v.  Smith,  93  App.  Div.  608, 
87  N  T.  S.  516.  Foreign  corporation,  hold- 
ing meetings  in  New  York  cannot,  under 
Code  Civ.  Proc.  S  1780,  be  enjoined  at  In- 
stance of  a  nonresident  from  receiving  or 
recognizing  a  vote  of  stock  of  a  certain 
third  person.     Id.  „,     ..  .,.  , 

17.  Action  in  personam.  Western  Union 
Tel  Co.  v.  Shaw  [Tex.  Civ.  App.]  77  S.  W. 
433.'  Resident  of  Indian  Territory  injured  in 
the  territory,  may  sue  railway  doing  busi- 
ness in  Texas  In  the  courts  of  that  state. 
St  Louis  &  S.  F.  R.  Co.  V.  Smith  [Tex.  Civ. 
App.]  79  S.  W.  340.     See,  also,  Atchison,  etc.. 


R.   Co.   V.   Keller    [Tex.    Civ.   App.]    76   S.  W. 
801. 

18.  Code,  §  194  (2).  Bryan  v.  Western 
Union  Tel.  Co.,  133  N.  C.  603,  45  S.  E.  938. 

19.  See  2  Curr.  L.  44. 

20.  A  New  Jersey  corporation,  doing  busi- 
ness and  having  Its  records  in  Texas,  can 
be  compelled  to  produce  them  only  by  courts 
of  New  Jersey.  Mitchell  v.  Northern  Secur- 
ity Oil  &  Transportation  Co.,  44  Misc.  514, 
90  N.  Y.   S.   60. 

ai.  Their  determination  of  rights  relating 
to  such  property  is  binding  on  the  corpora- 
tion, thought  there  has  been  no  service  of 
process  on  It  In  the  jurisdiction,  if  the 
statutory  notice  (Pub.  St.  1901,  c.  219,  §  9) 
has  been  given.  Suit  by  stockholders.  Kldd 
V.  New  Hampshire  Traction  Co.,  72  N.  H. 
273,  56  A.  465.  Stocks  and  bonds  fraudu- 
lently transferred  by  a  foreign  to  a  domestic 
corporation,  and  the  right  of  action  of  a 
foreign  against  a  domestic  corporation,  held 
property  of  the  foreign  corporation  within 
the  Jurisdiction  of  the  state.     Id. 

22.  New  York  courts  will,  under  certain 
circumstances,  appoint  a  receiver  of  the 
property  of  a  foreign  corporation  when  nec- 
essary to  protect  creditors  or  stockholders; 
but  misconduct  of  directors  or  officers  is  not 
a  ground  for  such  action.  Phillips  v.  Son- 
era Copper  Co.,  90  App.  Dlv.  140,  86  N.  Y.  S. 
200. 

23.  As  to  domestic  lands,  complainants 
had  an  adequate  remedy  at  law  and  so  were 
not  entitled  to  the  appointment  of  a  receiver. 
American  Tribune  New  Colony  Co.  v.  Sohuler 
[Tex.   Civ.  App.]    79   S.  W.   370. 

24.  Court  refused  to  continue  an  injunc- 
tion against  New  Jersey  and  Louisiana  cor- 
porations, restraining  them  from  in  any  man- 
ner recognizing  a  cancellation  of  a  lease; 
especially  since  plaintiff  had  commenced  an- 
other action  for  a  receiver  In  the  Federal 
court.  Jacobs  v.  Mexican  Sugar  Refining 
Co.,  44  Misc.  409.  89  N.  Y.  S.  1000. 

25.  A  director  of  a  foreign  corporation 
may,  in  the  state  in  which  such  corporation 
has  its  principal  office  and  is  engaged  In 
business,  maintain  an  action  for  an  account- 
ing against  other  directors  or  officers  of  the 
corporation.  New  York  statute  (Code  Civ. 
Proc.  S  1782)   providing  for  such  actions,  ap- 
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Service  of  procm.='«— Service  of  process  on  foreign  corporations  must  be  in 
the  manner  provided  by  statute."  If  two  methods  are  prescribed  service  by  either 
IS  sufficient.28  Service  of  process  on  an  agent  is  service  on  the  foreign  corporation 
only  when  the  latter  has  an  office  or  property  in  the  state,"'  and  is  engaged  in  busi- 
ness therein/"  and  the  agent  served  has  authority  in  law  to  receive  process/^  and 


ply  alike  to  domestic  and  foreign  corpora- 
tions. Miller  v.  Quincy  [N.  T.]  72  N.  E. 
116.  New  Jersey  statutes  making  directors 
liable  to  the  corporation  for  dividends  un- 
lawfully paid  out  of  the  capital  stock  can- 
not be  enforced  In  New  York,  where  the 
New  Jersey  corporation  is  engaged  in  busi- 
ness, since  the  liability  is  not  contractual, 
and  does  not  grow  out  of  common  law  prin- 
ciples. Hutchinson  v.  Stadler,  85  App.  Div. 
424,  83  N.  T.  S.  509.  But  such  a  liability  may 
be  enforced  under  similar  New  York  laws, 
by  virtue  of  the  New  York- statute  providing 
that  a  foreign  corporation,  engaged  in  busi- 
ness in  that  state,  may  enforce  such  lia- 
bility against  its  directors  to  the  same  ex- 
tent as  it  could  be  enforced  against  directors 
of  a  domestic  corporation.  Id. 
2«.     See  2  Curr.  L.   49. 

27.  Summons  not  served  in  accordance 
with  P.  L.  1903,  p.  255,  §  17;  no  jurisdiction 
acquired.  Roake  v.  Pennsylvania  R.  Co.  [N. 
J.  Law]  57  A.  160.  Where  petition  described 
defendant  as  a  New  York  corporation,  and 
the  sheriflE  undertook  to  serve  the  writ  as  up- 
on a  foreign  corporation,  his  return  need  not 
describe  defendant  as  a  foreign  corporation. 
Newcomb  v.  New  York,  etc.,  R.  Co.  [Mo.] 
81  S.  W.  1069.  Where  service  of  process  is 
by  a  trick,  the  court  does  not  acquire  juris- 
diction. Frawley  v.  Pennsylvania  Casualty 
Co.,   124  F.    259. 

28.  Service  of  process  on  a  foreign  fra- 
ternal beneficial  association  may  be  either  on 
a  local  agent  under  general  laws  regulating 
service  on  foreign  corporations,  or  the  in- 
surance commissioner,  under  La"ws  1899,  p. 
195,  c.  115.  Bankers'  Union  of  the  World  v. 
Nabors  [Tex.  Civ.  App.]  81  S.  W.  91.  Un- 
der Pub.  Laws  1901,  p.  66,  c.  5,  providing 
for  service  on  the  secretary  of  the  corpora- 
tion commission,  when  a  foreign  corporation 
doing  business  in  the  state  has  no  agent 
therein  for  service  of  process,  and  acts  1899, 
p.  175,  c.  54,  §  64,  relating  to  foreign  insur- 
ance companies,  service  on  a  foreign  insur- 
ance company  may  be  by  service  on  the  sec- 
retary of  the  corporation  commission  or  on 
the  insurance  commissioner.  Fisher  v.  Trad- 
ers' Mut.  Life   Ins.    Co.    [N.    C.]    48   S.   B.    667. 

29.  Under  Code  Civ.  Proo.  §  432,  subd.  3, 
service  upon  an  officer  or  managing  agent 
is  authorized  only  when  the  corporation  has 
property  in  the  state.  Fontana  v.  Post  Print. 
&  Pub.  Co.,  87  App.  Div.  233,  84  N.  Y.  S. 
308. 

30.  Central  Grain  &  Stock  Exch.  of  Ham- 
mond V.  Board  of  Trade  of  Chicago  [C.  C.  A.] 
125  F.  463.  Service  on  the  president  of  an 
Illinois  corporation,  who  was  temporarily  in 
Iowa  attempting  to  settle  the  difference,  was 
not  valid  service  on  the  corporation,  when  it 
had  no  property,  ofllce  or  agency  in  Iowa, 
and  did  no  business  there.  Louden  Machin- 
ery Co.  V.  American  Malleable  Iron  Co.,  127 
F.  1008.     Service  on  assistant  secretary,  resi 


so  as  to  give  Federal  court  for  Pennsylvania 
jurisdiction;   it  being  held   that  such  'corpo- 
ration  was   not   doing   business   in   Pennsyl- 
vania.   Barle  v.  Chesapeake  &  O.  R.  Co.,  127 
P.  235.     Pennsylvania  casualty  company  ne- 
gotiated,   by    mail,    four   policies    in   Wiscon- 
sin, the  business  connected  therewith  being 
all  done  at  home  office.    Held,  not  a  sufficient 
transaction  of  business  in  Wisconsin.     Fraw- 
ley V.  Pennsylvania  Casualty  Co.,  124  F.  259. 
Jurisdiction  of  a  foreign  corporation  cannot 
be  acquired  by  service  of  process  on  agents 
or  officers  in  a  state  in  which  the  corporation 
has  no  office  and  transacts  no  business.    Mar- 
tin  V.   New   Trinidad  Lake   Asphalt   Co.,   130 
F.    394.     Where    a    corporation    had    made    a 
number  of  sales  in  Connecticut,   besides  the 
contract   in   issue.    It   was   held   to   be   doing 
business  in  that  state,  though  it  had  no  per- 
manent office   or  agent  there,   so   that   serv- 
ice  on   an   authorized   agent   In   the   state   on 
business   of  the   corporation   gave   the   court 
jurisdiction.    New  Haven  Pulp  &  Board  Co.  v. 
Downingtown  Mfg.  Co.,  130  F.  605.     Railway 
corporation   was    not    doing   business    in    the 
state  by  maintaining  an  agent  there  to  ad- 
vertise the  advantages  of  the  road.     Rich  v. 
Chicago,  etc.,  R.  Co.,  34  Wash.  14,  74  P.  1008. 
Service  of  subpoena  on  vice  president  of  for- 
eign corporation,  casually  in  the  state  on  pri- 
vate   business,    ineffective    to    give    jurisdic- 
tion; being  harmless,   motion   to  set  service 
aside   denied.     Puster   v..  Parker   Mercantile 
Co.,    64   N.   J.   Eq.    599,    55    A.   817.      An   agent 
having  only  such  powers  as  the  statute  re- 
quires to  be  conferred  on  him  by  a  foreign 
corporation,    as    a    condition   upon    which    it 
may  do  business  in  the  state,  cannot  accept 
service  for  the  corporation  In  any  action  not 
concerning  its  property  in  the  state,  or  busi- 
ness  or   transactions    therein.      Thus    foreign 
corporation   could  not  be  brought  to  Wash- 
ington,  by  such   service,   to  respond  to  per- 
sonal injury  action.     Olson  v.  Buffalo  Hump 
Mln.  Co.,   130  F.  1017. 

31.  Central  Grain  &  Stock  Exch.  v.  Board 
of  Trade  of  Chicago  [C.  C.  A.]  125  F.  463. 
A  plea  in  abatement  to  quash  service  on 
ground  that  person  served  had  no  author- 
ity must  allege  lack  of  such  authority  at 
the  time  of  service.  Scott  v.  Stockholders' 
Oil  Co.,  129  F.  615.  Where  service  on  a 
foreign  corporation  was  on  an  alleged  resi- 
dent agent,  a  plea  in  abatement,  by  the  per- 
son served,  alleging  the  corporation  had  no 
resident  agent  on  which  service  could  be 
made,  was  insufficient,  since  it  showed  on 
its  face  that  it  was  made  without  author- 
ity.    Id. 

Service  on  agent  lield  sufflclent:  Service 
on  qualified  agent,  temporarily  in  the  state 
on  business  of  the  corporation.  New  Haven 
Pulp  &  Board  Co.  v.  Downingtown  Mfg.  Co., 
130  F.  605.  New  York  mining  corporation, 
maintaining  Its  principal  office  In  Washing- 
ton, deemed  to  have  consented  to  be  bound 


dent  in  Pennsylvania,  of  a  Virginia  railway   by     Washington    statute     requiring    foreign 
corporation,    was    not   service    on    the    latter    corporations     to     have     resident     agents     on 
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service  is  at  the  corporation's  place  of  business.'^  A  corporation  cannot  defeat 
service  upon  it  by  service  on  a  state  auditor,  as  provided  by  statute,  by  removing 
its  agents  and  business  from  the  state.''  A  foreign  corporation  may,  by  laches 
and  acquiescence  in  service,  be  barred  from  setting  up  its  invalidity.'* 

Venue.^^ — A  foreign  corporation  which  has  rendered  itself  subject  to  the  juris- 
diction of  the  court  by  appearing  may  plead  its  privilege  of  being  sued  in  the 
proper  county.'"  In  Florida,  suit  against  a  foreign  corporation  may  be  instituted 
in  any  county  where  it  maintains  an  agent  or  representative.'^ 

Removal  -of  caiises."^ — Compliance  with  statutory  requirements  by  a  foreign 
corporation  does  not  make  it  a  domestic  corporation  so  as  to  deprive  it  of  the  right 
to  remove  a  suit  against  it  to  the  Federal  courts." 

Limitations. — The  right  to  avail  of  limitations  is  admitted  by  some  and -de- 
nied by  some  states.*"    Where  a  corporation  sets  up  limitations,  it  must  aflBrma- 


whom  service  of  process  may  be  made;  and 
service  on  secretary  at  such  office  conferred 
jurisdiction  in  Washington  to  enforce  lia- 
bility for  negligence  in  Idaho.  Smith  v. 
Empire  State-Idaho  Min.  &  Development 
Co.,  127  F.  462.  Massachusetts  statute 
(Rev.  Laws  Mass.  c.  170,  §§  2,  3),  author- 
izing service  of  writ  in  a  cross  action, 
on  the  attorney  of  a  nonresident  appearing 
In  the  state  to  prosecute  the  original  action, 
is  applicable  to  the  case  of  a  foreign  cor- 
poration appearing  to  prosecute  an  action  In 
the  Federal  court.  Arkwright  Mills  v.  Ault- 
man  &  Taylor  Machinery  Co.,  128  F.  195. 
Where  a  foreign  corporation  does  business 
in  the  state  through  another  corporation, 
the  latter  may  be  served  with  process  as 
the  agent  of  the  foreign  corporation.  Un- 
der Rev.  St.  1899,  §  570.  Newcomb  v.  New 
York,  etc.,  R.  Co.  [Mo.]  81  S.  W.  1069.  Presi- 
dent of  local  lodge  of  fraternal  association 
held  'local  agent"  of  the  association  within 
the  meaning  of  a  statute  permitting  service 
of  process  on  local  agents  of  foreign  cor- 
porations. Bankers'  Union  of  the  VVorld  v. 
Nabors  [Tex.  Civ.  App.]  81  S.  W.  91.  Re- 
turn showing  service  on  "vice-president  and 
managing  agent"  of  foreign  corporation  suffi- 
cient under  B.  &  C.  Comp.  §  55,  when  per- 
son served  was  in  fact  resident  managing 
agent.  Coast  Land  Co.  v.  Oregon  Pac.  Col- 
onization Co.,   44  Or.   483,  75  P.   884. 

Held  Insufficient:  A  traveling  agent.  In 
the  state  soliciting  advertisements  for  Mc- 
Clure's  magazine  is  not  transacting  the 
business  of  the  McClure  Co.  so  that  service 
upon  him  is  service  on  the  corporation, 
under  Minnesota  statutes.  Boardman  v.  Mc- 
Clure Co.,  123  F.  614.  Bank  cashier  col- 
lecting one  renewal  premium  for  Penn- 
sylvania Casualty  Co.  was  not  author- 
ized. Wisconsin  agent  to  receive  process, 
notwithstanding  Rev.  St.  Wis.  1898,  §§  2637, 
1977.  Frawley  v.  Pennsylvania  Casualty 
Co.,  124  F.  259.  A  traveling  salesman 
and  solicitor  for  a  certain  territory  In  Mis- 
souri of  a  foreign  portrait  concern  held  not 
an  agent  to  receive  process  for  the  corpora- 
tion under  Missouri  statutes.  Strain  v.  Chi- 
cago Portrait  Co.,  126  F.  831.  An  agent  au- 
thorized to  solicit  advertising  for  a  foreign 
publisher  was  not  a  managing  agent  au- 
thorized to  receive  process,  within  Code  Civ. 
Proc.  §  432.  Fontana  v.  Post  Print.  &  Pub. 
Co.,  87  App.  Div.  233,  84  N.  T.  S.  308.  Un- 
der Rev.  St.  1895,  art.  1223,  providing  for 
service  of  process   on  officers,   general  man- 


ager, or  "any  local  agent,"  service  on  "an 
agent  for  the  state"  was  not  valid.  Western 
Cottage  Piano  &  Organ  Co.  v.  Anderson 
[Tex.]  79  S.  W.  516.  A  mere  advertising 
agent  for  a  foreign  railway  corporation  with 
no  power  to  sell  tickets,  make  rates,  or  oth- 
erwise obligate  the  company,  could  not  re- 
ceive process  for  it.  Rich  v.  Chicago,  etc., 
R.  Co.,  34  Wash.  14,  74  P.  1008. 

3a.  A  return  showing  service  on  an  agent 
not  at  the  place  of  business  held  insufficient. 
Newcomb  v.  New  York,  etc.,  R.  Co.  [Mo.]  81 
S.  W.  1069. 

33.  Arkansas  statute  (Acts  1901,  p.  52, 
§  1),  providing  for  service  of  process  against 
foreign  corporations  by  service  on  the  state 
auditor,  is  constitutional  as  to  causes  of  ac- 
tion accruing  while  the  corporation  w^as  do- 
ing business  in  the  state  after  the  passage 
of  the  act.  Davis  v.  Kansas  &  Tex.  Coal  Co., 
129  F.   149. 

34.  Where  corporation  knew  of  service 
and  thereafter  attempted  to  arrange  differ- 
ences with  plaintiff,  and  moved  to  vacate  the 
decree  for  invalidity  of  service  four  months 
thereafter,  it  was  held  barred  by  laches. 
Coast  Land  Co.  v.  Oregon  Pao.  Colonization 
Co.,    44   Or.    483,    75   P.    884. 

35.  See  2  Curr.  L.   47. 

36.  Where  a  foreign  and  a  domestic  rail- 
way corporation  were  co-defendants,  they 
could  not,  against  objection,  be  sued  in  a 
county  in  which  neither  had  a  line  of  rail- 
road. Atchison,  etc.,  R.  Co.  v.  Forbis  [Tex. 
Civ.  App.]    79    S.   W.    1074. 

37.  Rev.  St.  1892,  §  1001.  Hocker  v.  West- 
ern Union  Tel.  Co.   [Fla.]   34  So.  901. 

38.  See   2  Curr.   L.    48. 

3».  Under  Ky.  St.  1903,  §  841.  Illinois 
Cent.  R.  Co.  v.  Hlbbs,  25  Ky.  L.  R.  1899,  78 
S.  W.  1116.  But  even  under  former  holding, 
in  Kentucky  (see  Davis'  Adm'r  v.  Chesapeake 
&  O.  R.  Co.,  24  Ky.  L.  R.  1125,  70  S.  W.  857), 
compliance -with  statutory  requirements  must 
appear  in  the  record  in  order  to  defeat  the 
right  of  removal  (Illinois  Cent.  R.  Co.  v. 
Hlbbs,    25   Ky.   L.    B.    1899,    78    S.   W.    1116). 

40.  Admitted  In  Nebraska  and  Iowa.  Tay- 
lor V.  Union  Pac.  R.  Co.,  123  F.  155.  De- 
nied In  Kansas.  Williams  v.  Metropolitan 
St.  R.  Co.  [Kan.]  74  P.  600.  If  the  right 
be  claimed  in  respect  of  a  cause  of  action  of 
foreign  origin,  but  transitory  nature,  the 
limitation  of  the  forum  applies,  and  where 
the  law  of  the  forum  attaches  the  same  lim- 
itation  to    foreign   causes   of   action   as   that 
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tively  plead  and  prove  that  during  the  period  it  maintained  an  agent  in  the  stata 
on  whom  process  could  be  served.*^  The  New  York  statute  providing  that  ac- 
tions to  enforce  common  law  or  statutory  liabilities  of  directors  or  stockholders 
of  a  moneyed  corporation  must  be  brought  within  three  years  applies  to  actions 
of  that  character  brought  in  the  state  against  directors  or  stockholders  of  foreign 
corporations.** 

POREIGN  JtrDGMENTS.  *» 

§  1.     RecOBultlon     and     Mode     of     ProTlng ,      §  2.     Matters    Adjndlcated    and    Concluded 
(1466).  by   Forelsn  Judgments    (1467). 

I      §  3.    Actions  on  Foreign  Judgments  (1467). 

§  1.  Recognition  and  mode  of  proving.'^*' — The  full  faith  and  credit  clause  of 
the  constitution  and  Federal  statutes  in  pursuance  thereof*^  establish  a  rule  of  evi- 
dence rather  than  one  of  jurisdiction.*'  In  this  sense,  foreign  judgments  are  en- 
titled to  the  same  faith  and  credit  given  them  in  the  state  where  rendered,*^  and 
the  presumptions  indulged  in  support  of  judgments  of  courts  of  record  are  appli- 
cable to  foreign  as  well  as  domestic  judgments.*'     So  when  proper  copies  of  the 


of  the  place  of  origin,  U  will  be  so  applied 
in  favor  of  the  foreign  corporation  provided 
the  foreign  state  Is  one  which  permits  for- 
eign corporations  to  plead  the  bar.  Acci- 
dent occurred  in  Iowa  (2  years  bar)  was 
sued  on  in  Nebraska  (4  years  bar)  and  law 
of  Iowa  was  applied  in  favor  of  foreign  cor- 
poration defendant.  Taylor  v.  Union  Pac.  R. 
Co.,  123  P.  155. 

41.  Taylor  v.  Union  Pac.  R.  Co.,  123  F.  155. 

42.  Held,  also,  that  a  Kansas  trust  com- 
pany was  a  "moneyed  corporation"  within 
the  meaning  of  the  statute  [N.  T.  Code  Civ. 
Proc.  §  394].  Piatt  v.  Wilmot,  193  U.  S.  602, 
48  Law.  Ed.  809.  Held,  further  that  the 
double  liability  of  a  stockholder  of  a  cor- 
poration, while  contractual  in  nature,  is  a 
common  law  or  statutory  liability  within  the 
meaning  of  this  statute;  and  the  action  to 
enforce  it  Is  therefor  controlled  by  §  394, 
and  not  by  §   382.     Id. 

43.  See,  also,  Judgments,  2  Curr.  L,.  581; 
Former  Adjudication,  3  Curr.  L.  1476,  and 
Divorce,  3  Curr.  U (foreign  divorce). 

44.  See   2   Curr.  Ii.   50. 

NOTE.  Conclusiveness  of  Judgment  ren- 
dered In  foreign  country:  It  is  held  in  Hil- 
ton V.  Guyot,  159  U.  S.  113,  40  Law.  Bd.  95 
(opinion  by  Mr.  Justice  Gray)  that  an  ex- 
ecutory judgment  rendered  in  a  foreign 
country — France — in  favor  of  a  citizen  or 
resident  thereof  against  a  foreigner  is  not 
In  all  cases  conclusive  against  the  latter  in 
an  action  brought  In  his  own  country  to 
enforce  the  judgment.  The  rule  of  reci- 
procity, as  a  part  of  International  law,  is 
adopted  with  respect  to  foreign  Judgments: 
that  the  same  effect  only  should  be  given 
them  as  the  courts  of  the  foreign  country 
allow  to  Judgments  of  the  country  where 
the  Judgment  In  question  is  sought  to  be 
executed.  Hence  the  case  holds  that  a  Judg- 
ment rendered  in  France  against  a  citizen  of 
this  country  is  only  prima  facie  evidence  of 
the  justice  of  plaintiff's  claim,  in  the  absence 
of  any  statute  or  treaty  on  the  subject,  when 
suit  is  brought  in  this  country,  since  by  the 
laws  of  France,  Judgments  of  other  coun- 
tries are  reviewable  on  the  merits.  The  au- 
thorities are  reviewed  in  an  elaborate  opin- 


ion. See,  also,  notes  on  the  subject  in  Dun- 
stan  V.  Higglns  [N.  T.]  20  L  R.  A.  668,  and 
Brown  v.   Fielding   [Conn.]   32  L.   R.  A.   236. 

45.  Const.  U.  S.  art.  4,  §  1,  and  Rev.  St. 
§   905    [U.   S.   Comp.   St.   1901,   p.    677]. 

Note:  See  Monograph  on  "full  faith,  and 
credit"  clause  in  IV.  Colum.  L.  R.  470. 

46.  Note:  While  they  make  the  record 
of  a  Judgment  rendered  after  due  notice  in 
one  state  conclusive  evidence  in  the  courts 
of  another  state  or  the  United  States  of  the 
matter  adjudged,  they  do  not  affect  the  juris- 
diction. A  judgment  rendered  in  one  state 
does  not  carry  with  it,  in  another  state,  the 
efflcaoy  of  a  judgment  upon  property  or  per- 
son, to  be  enforced  by  execution.  To  give 
it  the  force  of  a  judgment  in  another  state, 
It  must  be  made  a  Judgment  there,  and  can 
only  be  executed  in  the  latter  as  its  law 
may  permit.  The  essential  nature  and  real 
foundation  of  a  cause  of  action  are  not 
changed  by  recovering  judgment  upon  it, 
and  the  technical  rules,  which  regard  the 
original  claim  as  merged  in  the  judgment, 
and  the  judgment  as  implying  a  promise  by 
the  defendant  to  pay  it,  do  not  preclude  a 
court,  to  which  a  Judgment  is  presented  for 
aflSrmatlve  action  (while  it  cannot  go  be- 
hind the  Judgment  for  the  purpose  of  ex- 
amining Into  the  validity  of  the  claim),  from 
ascertaining  whether  the  claim  is  really  one 
of  such  a  nature  that  the  court  is  author- 
ized to  enforce  it.  Wisconsin  v.  Pelican 
Ins.  Co.,  127  U.  S.  266,  32  Law.  Bd.  239.  Thus 
the  court  will  determine  whether  the  claim 
is  of  a  civil  or  criminal  nature,  since  a  Judg- 
ment for  a  penalty  is  not  enforced  extra- 
territorlally.     Israel  v.  Israel,  130  F.  237. 

47.  A  duly  exemplified  copy  of  an  un- 
signed judgment  rendered  in  Illinois  held 
competent  evidence  in  New  York.  Waters 
V.  Spencer,  44  Misc.  15,  89  N.  Y.  S.   693. 

48.  Collins  V.  Maude  [Cal.]  77  P.  945.  The 
doctrine  that  the  presumptions  are  that  a 
court  of  general  jurisdiction  had  Jurisdiction 
in  a  given  case,  when  the  record  does  not 
disclose  a  lack  thereof,  and  that  a  Judg- 
ment in  such  case  cannot  be  collaterally  at- 
tacked, applies  to  foreign  judgments.  "Full 
faith  and  credit"  clause  of  constitution,  and 
Code  Civ.  Proc.  Cal.  §  1963,  subd.  16,  applied. 
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judgment  records  are  produced,  it  is  presumed  that  the  foreign  court,  if  one  of 
general  jurisdiction,  had  jurisdiction  of  the  defendant.*" 

While  the  "full  faith  and  credit"  clause  of  the  constitution  does  not  require 
one  state  to  enforce  penal  laws  or  police  regulations  of  another  state,""  yet  a  judg- 
ment for  a  sum  of  money  for  a  penalty  prescribed  by  such  laws  is  entitled  to  full 
faith  and  credit  in  a  sister  state,"^  though  it  is  said  that  it  cannot  be  made  the 
basis  of  a  claim  in  the  Federal  courts,  not  being  a  controversy  of.  a  civil  nature."^ 

§  2.  Matters  adjudicated  and  conclvded  by  foreign  judgments.^'' — Questions 
of  fact  or  law  determined  by  a  foreign  judgment  cannot  be  re-examined  in  an 
action  thereon,"**  but  the  defendant  may  show  that  the  court  rendering  the  judg- 
ment did  not  have  jurisdiction  of  his  person.""  That  the  action  fn  which  a  judg- 
ment was  recovered  was  barred  by  the  statute  of  limitations  is  no  defense  in  an 
action  on  the  judgment  in  another  state."* 

§  3.  Actions  on  foreign  judgments.^'' — The  lex  fori  governs  as  to  procedure,"* 
and  the  action  may  be  barred  by  the  limitation  statute  of  the  forum.""  The  exist- 
ence of  the  judgment  sued  on  must  be  established  by  a  properly  certified  tran- 
script."" Such  a  transcript  is  admissible  in  evidence,  though  it  does  not  bear  a 
revenue  stamp.'* 

Whether  a  state  court  had  'jiirisdiction  of  a  foreign  corporation  in  rendering 
a  judgment  against  it  is  a  Federal  question,  and  in  actions  on  such  judgments  in 
another  state,  the  decisions  of  the  United  States  supreme  court,  and  not  of  the 
state  court,  must  be  followed.'^ 

An  action  in  debt  may  be  maintained  in  one  state  to  recover  judgment  on  a 
decree  for  alimony  rendered  in  a  sister  state,''  though  the  sum  adjudged  is  an  ac- 
cruing allowance.'*    So  much  of  a  claim  for  alimony  as  has  been  reduced  to  judg- 


McHatton    v.    Rhodes,    143    Cal.    276,    76    P. 
1036.     See  Judgments,   2  Curr.   L.   581. 

49.  Johnston  v.  Mutual  Reserve  Fund  Life 
Ins.  Co.,  43  Misc.  251,  87  N.  T.  S.  438.  Where 
records  disclosed  that  foreign  court  had 
jurisdiction  of  defendant,  the  result  was  not 
affected  by  receiving  evidence  aliunde  re- 
garding Jurisdiction,  defendant  having  ten- 
dered that  issue.  Johnston  v.  Mutual  Re- 
serve Life  Ins.  Co.,  90  N.  Y.'S.  539.  That 
the  facts  adduced  to  prove  jurisdiction  were 
not  required  to  be  made  a  part  of  the  rec- 
ord does  not  render  them  Incompetent  evi- 
dence. Johnston  v.  Mutual  Reserve  Fund 
Life  Ins.  Co.,   43  Misc.   251,  87  N.  T.   S.   438. 

50.  Schuler  v.  Schuler,  209  111.  522,  71  N. 
B.  16.  Federal  courts,  also,  take  cognizance 
only  of  suits  of  a  civil  nature  between  citi- 
zens of  different  states.  Israel  v.  Israel,  130 
F    237 

61.  Schuler  v.  Schuler,  209  111.  522,  71  N. 
K    16. 

5a.  A  decree  for  alimony  is,  however,  not 
regarded  as  a  cause  of  action  of  a  criminal 
nature.     Israel  v.   Israel,   130  P.   237. 

SX     See  2  Curr.  L.  51. 

54.  Waters  v.  Spencer,  44  Misc.  15,  89  N. 
Y.   S.    693. 

55.  In  an  action  brought  in  Massachu- 
setts on  an  Illinois  judgment,  defendant 
could  show  he  was  not  served  with  process 
and  did  not  authorize  an  appearance,  and  so 
defeat  the  action.  Chicago  Title  &  Trust  Co. 
v.  Smith,  185  Mass.  363,  70  N.  E.  426.  Art. 
4,  §  3,  of  the  Federal  constitution  and  Rev. 
St.  5  905,  are  not  violated  by  permitting  de- 
fendant to  show  that  a  judgment  was  ren- 
dered without  service  on  him,  or  an  appear- 


ance authorized  by  him;  since  such  a  pro- 
ceeding Is  wanting  in  due  process  of  law. 
National  Bxch.  Bank  v.  Wiley,  25  S.  Ct.  70. 

56.  Tomlin  V.  Woods  [Iowa]  101  N.  W.  135. 

57.  See  2  Curr.  L.   52. 

58.  Question  of  plaintiff's  right  to  sue  In 
his  own  name.  Waters  v.  Spencer,  44  Misc. 
15,   89   N.  W.  S.   693. 

59.  Action  on  foreign  Judgment  In  Illi- 
nois barred  after  five  years  from  the  time 
the  right  of  action  accrued.  Schuler  v. 
Schuler,    209   111.   522,    71   N.   E.    16. 

Note:  A  state  has  full  power  to  fix  the 
time  within  which  a  suit  on  a  foreign  judg- 
ment must  be  brought  within  the  state. 
Bacon  V.  Howard,  20  How.  [U.  S.]  22,  15  Law. 
Ed.  811;  Bank  of  Alabama  v.  Dalton,  9  How. 
[U.  S.]  522,  13  La,w.  Ed.  242.  The  limitation 
statute  of  the  forum,  and  not  that  of  the 
place  where  the  judgment  was  rendered, 
governs.  In  an  action  on  the  judgment. 
Fanton  v.  Mlddlebrook,  50  Conn.  44;  Rice 
V.  Moore,  48  Kan.  590,  30  P.  10,  16  L.  R.  A. 
198;  Miller  v.  Brenham,  68  N.  T.  83;  Mow- 
ray  V.  Cheesman,  6  Gray  [Mass.]  515. — Prom 
note  to  Brunswick  Terminal  Co.  v.  National 
Bank    [U.    S.]    48   L.    R.  A.   625. 

60.  Certificate  held  sufficient.  Casety  v. 
Jamison    [Wash.]    77   P.    800. 

61.  Held  properly  attested.  Tomlin  v. 
Woods    [Iowa]    101   N.   W.   135. 

62.  Johnston  v.  Mutual  Reserve  Fund 
Life  Ins.  Co.,  43  Misc.   251.  87  N.  T.   S.   438. 

63.  Schuler  v.  Schuler,  209  111.  522,  71  N. 
E.    16. 

64.  Decree  In  equity  rendered  in  Massa- 
chusetts for  an  accruing  allowance  for  ali- 
mony   enforced    by    court    of    law    in    Rhode 
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ment  in  a  state  court  will  be  given  full  faith  and  credit  in  an  action  to  enforce 
it  in  a  Federal  court/'  and  a  claim  for  future  alimony,  not  reduced  to  judgment, 
is  a  claim  of  a  civil  nature  enforceable  in  Federal  courts,  if  other  jurisdictional 
facts  exist."' 

A  plea  in  a  suit  to  enjoin  enforcement  of  a  foreign  judgment,  that  a  statute 
of  the  foreign  state  affords  an  ample  legal  remedy,  is  unavailing  without  proof  of 
the  statute."' 

FORESTKT  AND  TIMBER. 

§  1.     Protection    and    Regulation    of    For- 1      §  2.    Logs     and     liambeTing;     Booms     and 
eats  and  Trees    (1468).  [Flotage   (1468).     Liens    (1471). 

§■  1.  Protection  and  regulation  of  forests  and  trees.^^ — Statutes  in  some 
states  provide  for  the  protection  and  preservation  of  ornamental  and  shade  trees  in 
highways,""  but  such  trees  being  private  property,  their  preservation  cannot  be  com- 
pelled except  on  compensation  to  the  owner.'" 

Cutting  timber  growing  on  another's  land  is  in  some  states  prohibited  under 
penalty.'^  Plaintiff's  ownership  and  lack  of  consent,'^  defendant's  complicity,'' 
and  either  willfulness  or  recklessness'*  must  be  shown. 

§  2.  Logs  and  lumbering;  looms. and  flotageJ^ — Standing  timber  is  a  part 
of  the  realty.'"  Hence  contracts  conveying  it  must  be  executed  with  the  same  for- 
malities required  in  the  conveyance  of  real  estate."  An  attempted  sale  by  parol 
amounts  to  a  license,'*  and  as  such  is  revocable  except  in  so  far  as  it  has  been  acted 
on.'°  The  right  to  go  on  the  land  to  fell  trees  and  the  payment  of  the  purchase 
price  do  not  operate  as  part  performance  of  a  parol  contract  for  the  sale  of  timber 
so  as  to  take  it  out  of  the  statute  of  frauds.*" 

Stumpage  contracts,  therefore  are  executory  contracts  for  the  sale  of  the  timber 
after  cutting,  as  personal  property,  cotipled  with  a  license  to  enter  and  cut.'^  A  pro- 
vision in  such  a  permit  that  the  grantor  shall  retain  full  and  complete  ownership 
and  control  of  all  the  timber  until  a  settlement  shall  be  had  and  the  agreed  stump- 


Island.      Wagner    v.    Wagner    [R.    I.]    57    A. 
1058. 
65,  66.     Israel  v.  Israel,  130  F.  237. 

67.  W^eed   v.   Hunt    [Vt.]    56    A.    980. 

68.  See    2   Curr.   L.    52. 

69.  N.  H.  Laws  1901,  p.  592,  c.  98,  pro- 
vides for  appointment  of  tree  wardens,  gives 
towns  control  over  trees,  and  provides  for 
their  purchase  or  condemnation.  Bigelow  v. 
Whitcomb,    72  N.   H.    473,    57   A.    680. 

70.  Action  for  penalty  for  removing  trees 
designated  for  preservation  (N.  H.  Laws  1901, 
p.  692,  c.  98)  cannot  be  niaintained  against 
landowner  until  he  has  been  divested  of  title 
pursuant  to  such  act.  Bigelow  v.  Whitcomb, 
72  N.  H.   473,  57  A.  680. 

71.  72.     Therrell  v.  Ellis   [Miss.]   35  So.  826. 

73.  Evidence  InsufiBcient  to  show  that 
person  doing  cutting  was  defendant's  agent. 
Therrell  v.   Ellis   [Miss.]    35   So.   826. 

74.  Evidence  insufficient  to  show  reck- 
lessness or  lack  of  proper  precaution  to  de- 
termine boundaries  of  defendant's  land. 
Therrell  v.   Ellis   [Miss.]    35   So.   826. 

75.  See   2   Curr.  L.    53. 

76.  Peshtigo  Lumber  Co.  v.  Ellis  [Wis.] 
100  N  W.  834;  Mine  La  Motte  Lead  &  Smelt- 
ing Co.  V.  White  [Mo.  App.]  80  S.  W.  356. 

77.  Peshtigo  Lumber  Co.  v.  Ellis  [Wis.] 
100  N.  W.  834.  In  Missouri,  memorandum  of 
sale  must  be  signed  by  owner  or  agent  hav- 


ing written  authority.  Eev.  St.  1899,  S  3414. 
Memorandum  Insufficient.  Mine  La  Motte 
Lead  &  Smelting  Co.  v.  White  [Mo.  App.] 
80  S.  W.  356.  A  contract  not  under  seal  or- 
dinarily will  convey  an  equitable  title  only. 
General  demurrer  to  complaint  in  action  to 
establish  equitable  title  in  plaintiff  prop- 
erly sustained  where  contract  time  for  cut- 
ting timber  expired  between  commencement 
of  suit  and  serving  demurrer,  since  plain- 
tiff's title  was  thereby  divested  and  a  judg- 
ment that  it  had  existed  would  have  benefit- 
ted no  one.  Peshtigo  Lumber  Co.  v.  Ellis 
[Wis.]  100  N.  W.  834. 

78.  Welever  v.  Advance  Shingle  Co.,  34 
Wash.   331,   75  P.   863. 

79.  Even  though  a  contract  for  the  sale 
of  standing  timber,  which  Is  Insufficient  to 
pass  title  under  the  statute  of  frauds,  may 
amount  to  a  license,  such  license  Is  revoc- 
able at  any  time  in  so  far  as  it  Is  unexe- 
cuted, though  the  licensee  has  expended 
money  and  labor  in  reliance  thereon.  Mine 
La  Motte  Lead  &  Smelting  Co.  v.  White 
[Mo.  App.]   80  S.  W.  356. 

80.  Constructive  possession  held  to  have 
remained  in  vendor.  Mine  La  Motte  Lead 
&  Smelting  Co.  V.  White  [Mo.  App.]  80  S. 
W.   358. 

81.  Pierce  v.  Banton,  98  Me.  553,  57  A. 
889. 
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age  be  paid  amounts  to  a  warranty  of  title  on  his  part/^  and  one  who  represents 
to  another  that  he  owns  standing  tiinber  and  gives  him  a  license  to  cut  it  is  estopped 
to  deny  that  he  has  title  after  the  timber  is  cut.''  One  having  a  tax  deed  fair  on 
its  face  of  land  from  which  timber  is  cut,  and  possession  of  lumber  made  there- 
from, has  suiEcient  title  to  maintain  replevin  therefor  against  a  mere  trespasser 
who  takes  possession  of  it.'*  In  such  ease,  the  fact  that  the  land  was  in  possession 
of  a  stranger  is  immaterial.*' 

The  timber  must  be  cut  and  removed  within  the  time  fixed  by  contract,*'  but 
equity  may  relieve  from  a  failure  to  do  so  on  a  proper  showing,  as  where  such  action 
was  prevented  by  the  other  party.'^  A  conveyance  of  all  the  timber  on  a  certain 
tract  of  land  of  and  above  a  certain  size  when  cut,  which  gives  the  purchaser  a  cer- 
tain time  in  which  to  cut  and  remove  the  same,  includes  all  timber  attaining  the 
specified  size  within  such  time.'*  In  the  absence  of  a  local  or  general  custom  to  the 
contrary,  a  contract  for  the  sale  of  timber  of  and  above  a  certain  number  of  inches 
in  diameter  requires  a  measurement  from  outside  to  outside,  including  the  bark,*' 
and  a  standing  tree  must  be  measured  at  the  stump."*  An  agreement  that  timber 
sold  shall  be  measured  by  a  certain  rule  will  be  enforced  without  regard  to  custom- 
ary deviations  therefrom.""-  Under  a  contract  giving  the  purchaser  a  specified  time 
in  which  to  cut  and  remove  the  timber,  the  cutting  need  not  be  continuous."^ 

Under  a  contract  for  the  sale  of  trees  of  specified  sizes  on  a  tract  of  land,  those 
included  to  be  ascertained  by  subsequent  tests,  the  vendee  takes  title  to  no  particular 
trees."' 

On  a  sale  of  growing  timber,  if  the  purchase  is  per  acre,  a  deficiency  in  the 
number  of  acres  may  be  apportioned  in  the  price,  even  though  both  parties  have  an 
equal  opportunity  to  judge  of  the  acreage  and  act  in  good  faith."*  If  in  such  case 
a  part  of  the  purchase  price  is  paid  in  advance  and,  on  a  survey  in  accordance  with 
the  terms  of  the  contract,  it  appears  that  the  price  of  the  actual  number  of  acres  con- 
tained in  the  tract  is  less  than  the  sum  so  paid,  the  vendee  may  recover  the  differ- 


ence.' 


82.  Is  assertion  of  title  and  as  effectual 
to  create  "warranty  as  actual  possession. 
Pierce  v.  Banton,  98  Me.  B53,  57  A.  889.  In 
case  the  grantor  has  not  good  title  and  the 
logs  are  replevied  by  the  true  owner,  the 
measure  of  damages  is  their  value  at  the 
time  when  and  the  place  where  they  were 
replevied,  together  with  all  costs  to  -which 
the  grantee  -was  subjected  in  the  replevin 
suit,  less  the  stumpage  price,  -with  interest 
on  the  balance  from  the  date  of  the  taking. 
Id. 

83.  -Welever  v.  Advance  Shingle  Co.,  34 
Wash.    331,    75   P.   863. 

84.  Evidence  of  Invalidity  of  deed  imma- 
terial where  defendant  does  not  offer  to  con- 
nect himself  -with  a  superior  title.  Dresser 
V.  Lemma   [Wis.]    100  N.  W.   844. 

85.  Dresser  v.  Lemma  [Wis.J  100  N.  W. 
844. 

86.  Peshtigo  Lumber  Co.  v.  Ellis  [Wis.] 
100  N.  W.   834. 

87.  Where  plaintiff  acquired  equitable 
title  to  timber  only  and  owner  conveyed 
without  reserving  it,  equity  will  not  grant 
relief  for  failure  to  remove  it  within  con- 
tract time  on  mere  showing  that  subsequent 
purchaser  of  the  land  notified  plaintiff  not 
to  cut  roads  or  remove  timber  and  that  he 
would  be  held  liable  if  he  did  so  in  the 
absence  of  a  claim  that  the  person  giving 
the    notice    was    an    Innocent    purchaser    or 


falsely  represented  himself  to  be.     Peshtigo 
Lumber  Co.  v.  Ellis  [Wis.]  100  N.  W.  834. 

88.  Hardison  v.  Dennis  Simmons  Lumber 
Co.   [N.   C]    48   S.  B.   588. 

89.  "Of  and  above  the  size  of  12  inches 
in  diameter  on  the  stump."  Hardison  v.  Den- 
nis Simmons  Lumber  Co.  [N.  C]  48  S  E. 
588. 

90.  Sale  of  oak  trees  not  exceeding  12 
inches  in  diameter,  the  purchaser  to  work 
all  laps  of  larger  trees.  Leonard  v.  Hol- 
land,   25   Ky.   L.   R.    2009,   79   S.   W.   227. 

91.  "Doyle  rule."  This  rule  adopted  as 
standard  in  Louisiana.  Act  No.  87,  p.  Ill, 
of  1892  and  Act  No.  64,  p.  89,  of  1898.  The 
rule  is  as  follows,  "Take  four  oft  the  diam- 
eter of  the  log  and  multiply  the  square  of 
half  the  remainder  by  the  length  of  the  log; 
divide  the  product  by  four;  the  quotient  will 
show  the  number  of  feet  in  the  log."  The 
average  diameter  is  used.  Bulkley  v.  Whited 
&  Wheless    [La.]    37   So.   5. 

02.  Fifteen  years.  Hardison  v.  Dennis 
Simmons  Lumber  Co.  [N.  C]   48  S.  E.  588. 

03.  One  purchasing  from  vendor  trees  cut 
on  land  of  size  which  would  have  passed  un- 
der contract  Is  not  liable  to  yendee.  In- 
structions erroneous.  Ayer  Lord  Tie  Co.  v. 
Davenport    [Ky.]    82    S.    W.    177. 

94.  Ga,  Civ.  Code  1895,  §  3542.  Martin  v. 
Peddy   [Ga.]   48  S.  B.   420. 

95.  Provisions    of   Ga.    Civ.    Code    1895,    §§ 
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While  severed  timber  becomes  personalty,  the  title  still  remains  in  the  owner 
of  the  land/'  who  may  maintain  replevin  therefor  or  for  lumber  manufactured 
therefrom,"  even  though  it  cannot  be  identified  because  it  has  been  intermingled 
with  other  lumber  of  the  same  kind  and  value."' 

The  ordinary  rules  in  regard  to  interpretation,'"  rescission,^  abandonment,*  and 
modification  of  contracts,  apply  to  those  for  the  sale  of  timber." 

The  determination  of  what  is  dead  and  down  timber  within  the  meaning  of  a 
contract  for  the  cutting  of  logs  on  an  Indian  reservation  involves  the  exercise  of 
judgment  and  discretion,*  and  when  such  discretion  has  been  honestly  exercised  by 
bhe  agents  to  whom  the  supervision  of  the  cutting  has  been  intrusted,  their  action 
is  binding  on  the  government.'  A  provision  that  the  contract  shall  be  forfeited 
in  case  the  vendee  fails  or  refuses  to  pay  all  of  the  purchase  money  within  a  speci- 
fied time  is  a  reservation  for  the  vendor's  benefit  and  may  be  waived  by  him.' 

Two  suits  to  recover  different  instalments  on  a  timber  contract  are  properly 
consolidated.'     Since  a  deed  to  land  constitutes  prima  facie  evidence  of  title  thereto 


3974,  3983,  3984,  as  to  when  equitable  re- 
lief will  be  granted  for  mistake  of  fact  are 
not  applicable.  Martin  v.  Peddy  [Ga.]  48  S. 
E.    420. 

96,  WT,  98.  Mine  La  Motte  Lead  &  Smelt- 
ing Co.  V.  White   [Mo.  App.]    80  S.  W.  356. 

99.  See  Contracts,  §  4,  3  Curr.  L.  827.  Un- 
der contract  whereby  defendant  agreed  to 
furnish  logs  to  mill  and  sell  lumber  and  to 
"log  the  mill  to  Its  capacity,  limited  only 
by  the  amount  of  lumber"  he  should  "be  able 
to  sell  at  satisfactory  prices,"  held  that  de- 
fendant could  not  arbitrarily  determine  the 
quality  to  be  supplied  or  what  were  satis- 
factory prices,  but  was  bound  to  furnish 
logs  whi'"h  could  be  manufactured  into  sal- 
able lumoer  and  make  reasonable  efforts  to 
sell  lumber  at  fair  profit.  Rhodes  v.  Holla- 
day-KIotz  Land  &  Lumber  Co.  [Mo.  App.] 
79  S.  "W.  1145.  Plaintiff  held  required  to 
saw  lumber  in  workmanlike  manner  In  di- 
mensions required  by  defendant.  Id.  In- 
dorsement by  tie  company  on  contract  of 
sale  of  timber  held  merely  a  release  of  its 
lien  thereon  and  not  to  render  it  liable  for 
acts  of  vendor  in  wrongfully  cutting  trees. 
Ayer  &  L.  Tie  Co.  v.  Davenport  [Ky.]  82  S. 
W.  177.  Persons  submitting  construction  of 
contract  to  Jury  by  their  instructions  are 
bound  by  its  Interpretation.  Creelman  Lum- 
ber Co.  V.  Le  Lisle  [Mo.  App.]  82  S.  W. 
205.  Lumber  contract  construed  and  held 
that  there  was  a  delivery  to  the  vendee  and 
title  passed  to  him  on  the  lumber  being 
stacked,  estimated,  marked,  and  the  agreed 
advance  being  made.  Id.  Contract  where- 
by plaintiff  was  to  receive  all  the  proceeds 
of  logs  delivered  by  one  of  defendants  to 
the  other,  after  deducting  advances  made 
by  the  latter,  held  to  entitle  him  to  net  pro- 
ceeds only,  after  payment  of  raftage  and 
boomage.  Moss  Point  Lumber  Co.  v.  Thomp- 
son [Miss.]  35  So.  828.  Contract  for  sale  of 
logs  which  were  unmeasured  and  scattered 
along  a  river,  held  to  have  been  executory 
and  not  to  have  passed  title  to  purchaser, 
and  hence  were  properly  assessed  for  tax- 
ation against  the  vendor.  State  v  Meehan 
TMinn]  100  N.  W.  6.  In  a  contract  of  sale 
of  Browing  timber,  the  words  "one  certain 
lot  of  yellow  pine  lumber  for  sawmill  pur- 
poses" mean  timber  suitable  for  sawmill  pur- 
poses.    Martin   v.   Peddy   [Ga.]    48   S.  B.   420. 


Contract  held  to  give  defendant  a  mere 
right  to  out  certain  timber  and  pay  for  it 
at  a  certain  price  as  cut  and  not  to  amount 
to  a  sale  thereof.  Gatlin  v.  Serpen  [N.  C] 
48  S.  E.  631.  Limitation  as  to  size  in  con- 
tract for  sale  of  "all  timber  that  can  be 
made  into  railroad  ties,  consisting  of  white 
oak,  post  oak  and  chestnut  oak,  no  limit  in 
size  of  post  oak  and  chestnut  oak,  that  will 
measure  in  size  not  over  t^^^elve  inches," 
held  to  refer  to  white  oak  only.  Lieonard 
v.  Holland,  25  Ky.  L.  R.  2009,  79  S.  W.  227. 
Plaintiff  held  entitled  to  credit  for  the  value 
of  timber  cut  by  defendant  in  excess  of  ttie 
agreed  size  and  for  the  amount  he  would 
have  received  for  the  timber  cut  by  him 
had  it  been  cut  by  defendant,  and  defendant 
entitled  to  value  of  timber  cut  by  plain- 
tiff.    Id. 

1.  See  Contracts,  §  8,  3  Curr.  L.  844.  Sale 
of  timber  rescinded  on  ground  of  false  rep- 
resentations made  by  defendant's  experts. 
Chess  &  Wymond  Co.  v.  Simpson  [Ky.]  82 
S.   W.   601. 

2.  See  Contracts,  5  8,  3  Curr.  L.  844.  An 
Injunction  restraining  defendant  from  out- 
ting  timber  larger  than  that  which  he  had 
a  right  to  cut  under  his  contract  was  no 
excuse  for  his  ceasing  work  altogether. 
Leonard  v.  Holland,  25  Ky.  L.  R.  2009,  79  S. 
W.  227.  Defendant's  cessation  of  operations 
held  not  an  abandonment  of  the  contract. 
Id. 

3.  See  Contracts,  §  6,  3  Curr.  L.  834.  Mod- 
ification of  contract  for  cutting  timber  held 
based  on  valid  consideration  and  binding  on 
plaintiff.  Gatlin  v.  Serpell  [N.  C]  48  S.  B. 
631. 

4.  United  States  v.  Bonness  [C.  C.  A.]  125 
F.   485. 

5.  Bound  by  acts  of  logging  superintend- 
ents, and  cannot  charge  parties  to  whom  it 
agreed  to  sell  logs  after  they  were  cut  and 
banked  with  liability  beyond  contract  price 
on  the  ground  that  some  of  those  of  which 
purchaser  took  possession  were  cut  from 
living  trees.  United  States  v.  Bonness  [C.  C. 
A.]   125   P.   485. 

6.  Waived  by  suing  for  amount  not  paid. 
Garrison   v.    Glass,   139   Ala.   512,   36   So.    725. 

7.  Ala.  Code,  §  3318.  Garrison  v.  Glass, 
139  Ala.   512,  36  So.   725. 
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and  to  the  logs  cut  therefrom  in  the  grantee,  the  burden  of  showing  the  contrary 
is  on  the  one  alleging  it.' 

The  ordinary  rules  as  to  the  admissibility  of  evidence*  and  as  to  the  sufficiency 
and  effect  of  the  verdict  and  findings  apply.  Particular  illustrations  will  be  found 
in  the  notes.^" 

The  measure  of  damages  for  breach  of  a  contract  to  furnish  sufficient  logs  to 
supply  a  sawmill  is  the  loss  of  profits  which  the  owner  of  the  miU  would  have 
realized  had  the  contract  been  carried  out.^^  ' 

Raftage  and  ioomage  are  charges  incident  and  necessary  to  the  delivery  of 
logs,  which  must  be  paid  before  possession  can  be  obtained.^''  "Eaftage"  is  the 
expense  of  floating  and  running  logs.^'  '•'Boomage"  is  a  fixed  charge  on  logs  pay- 
able at  the  place  of  delivery.^* 

Liens}^ — Statutes  giving  laborers  engaged  in  the  manufacture  of  lumber  a 
lien  thereon  for  their  wages  will  be  liberally  interpreted.'^^  Eeceipts  by  laborers 
merely  acknowledging  receipt  in  fidl  for  all  services  performed  on  certain  logs  do 
not  amount  to  a  release  of  their  lien  on  the  lumber  manufactured  during  the  period 
of  their  service.^'  Slabs  are  not  included  within  the  terms  of  a  statute  giving  a 
lien  on  lumber  and  timber.^' 

A  sawmiU  man's  lien  can  be  enforced  only  when  the  evidence  establishes  that 
the  party  claiming  it  has  substantially  complied  with  the  terms  of  his  contract.^" 
In  the  trial  of  a  proceeding  to  foreclose  such  a  lien,  the  issue  is  lien  or  no  lien,^" 
and  plaintiff  cannot  recover  unless  he  produces  evidence  which  will  authorize  the 
jury  to  find  that  he  is  entitled  to  a  lien.''^  A  finding  in  favor  of  one  claiming  a 
sawmill  man's  lien  for  a  given  sum  is  equivalent  to  a  finding  in  favor  of  the  lian 
set  up,  especially  when  such,  sum  is  the  full  amount  demanded."^    The  better  prac- 


8.  To  show  fraud  or  resulting  trust. 
Dresser  v.   Lemma   [Wis.]    100  N.  W.   844. 

9.  See  Contracts,  5  9  E,  3  Curr.  L.  847; 
Evidence,  1  Curr.  L.  1136.  Where  defend- 
ant alleged  thit  failure  to  furnish  logs  was 
due  to  inability  to  sell  iumher  owing  to  de- 
fects in  manufacture,  and  plaintiff  in  his 
reply  alleged  that  defects  were  due  to  the 
fact  that  logs  furnished  were  rotten,  evi- 
dence to  show  latter  fact  held  properly  ad- 
mitted, though  it  was  not  alleged  in  the 
petition.  Rhodes  v.  Holladay-Klotz  Land  & 
Lumber  Co.  [Mo.  App.]  79  S.  W.  1145.  Evi- 
dence as  to  the  value  of  the  timber  sold  Is 
irrelevant  w^here  the  suit  is  to  recover  the 
contract  price  and  the  defense  is  want  and 
failure  of  consideration  and  fraud.  Garrison 
v.  Glass,  139  Ala.  512,  36  So.  725.  A  plat  of 
the  land  not  offered  as  an  official  survey  was 
not  objectionable  because  not  made  by  the 
county  surveyor.  Id.  Where  defendant  of- 
fered evidence  tending  to  show  that  the  sur- 
vey of  the  timber  land  included  some  open 
land,  plaintiff  could  show  in  rebuttal  that 
it  was  not  a  part  of  the  tract  covered  by  the 
contract.  Id.  In  an  action  for  conversion 
of  lumber  claimed  under  contract  of  sale, 
evidence  tending  to  show  violation  of  con- 
tract by  plaintiff  in  tearing  down  other  piles 
of  lumber  belonging  to  vendor  held  inad- 
missible, since  the  answer  alleged  no  spe- 
cific violation  and  no  counterclaim.  Creel- 
man  Lumber  Co.  v.  De  Lisle  [Mo.  App.]  82 
S.  W.  205.  Oral  evidence  held  admissible  to 
show'  that  seller  of  shingle  mill  agreed  that 
standing  timber  on  land  should  pass  under 
bill  of  sale.  Welever  v.  Advance  Shingle 
Co.,  34  Wash.   331,  75  P.   863. 


10.  Special  finding  as  to  amount  of  tim- 
ber cut  by  plaintiff  held  not  to  warrant  judg- 
ment for  defendant  in  any  amount.  Leonard 
V.  Holland,   25  Ky.  L.  R.   2009,   79  S.  W.  227. 

11.  See  Damages,  1  Curr.  L.  833.  Rhodes 
V.  Holladay-Klotz  Land  &  Lumber  Co.  [Mo. 
App.]    79  S.  W.   1145. 

IS,  13, 14.  Moss  Point  Lumber  Co.  v.  Thomp- 
son   [Miss.]    35    So.    828. 

15.  See,  also,  title  Mechanic's  Liens,  2  Curr. 
L.   869. 

16.  Engl  v.  Harden  [Wis.]  100  N.  W.  1046. 
Services  rendered  In  making  such  repairs  to 
the  machinery  of  a  mill  as  are  usually  in- 
cident to  the  business  are  incident  to  the 
manufacture  of  lumber  and  are  Included. 
Where  employer  is  to  deduct  certain  amount 
from  their  wages  for  board,  they  are  en- 
titled to  have  amount  for  which  they  have 
no  Hen  so  applied.     Id. 

ir,  18.  Engl  V.  Harden  [Wis.]  100  N.  W. 
1046. 

19.  Held  error  to  exclude  evidence  as  to 
manner  in  which  timber  was  cut  and  its 
condition  and  salablllty,  and  evidence  that 
it  had  not  been  stacked  according  to  con- 
tract. Hawkins  v.  Chambllss  [Ga.]  48  S.  E. 
169. 

20.  Hawkins  v.  Chambllss  [Ga.]  48  S.  E. 
169. 

21.  Hawkins  v.  Chambllss  [Ga.]  48  S.  B. 
169.  Evidence  sufficient  to  sustain  verdict 
giving  plaintiff  lien  for  amount  claimed. 
Eubanks  v.  West,   119   Ga.  804,   45  S.   E.  194. 

22.  Eubanks  v.  West,  119  Ga.  804,  47  S. 
E.  194. 
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tice,  however,  is  for  the  verdict  to  contain  a  distinct  finding  in  favor  of  the  lien 
as  well  as  a  finding  of  the  amount  due."' 

One  taking  possession  of  lumber  belonging  to  anotlier  has  no  possessory  lien 
for  expenses  incurred  by  him  in  logging  and  sawing  the  same."*  Possession  is 
essential  to  such  lien."' 

In  some  states,  parties  furnishing  supplies  for  use  in  a  sawmill  are  given  a 
lien  on  the  mill  and  timber  there  manufactured  for  the  purchase  price."*  It  of 
course  only  attaches  to  timber  manufactured  at  the  mill  for  the  use  of  which  the 
supplies  were  furnished."' 

rOBGERY. 

Elements  of  offense.''^ — To  constitute  forgery,  there  must  be  such  a  false  mak- 
ing, with  fraudulent  intent,"'  as  to  make  the  instrument  purport  to  be  the  act  of 
another.'"  A  forged  writing  need  not  be  the  counterpart  of  the  genuine  one,'^ 
nor  such  as,  if  genuine,  would  be  legally  valid.'"  If  it  is  calculated  to  deceive,  and 
is  intended  to  be  used  for  a  fraudulent  purpose,  it  is  enough;"  but  an  instru- 
ment invalid  on  its  face  'cannot  be  the  subject  of  forgery.'*    It  is  not  necessary 


23.  Hawkins  v.  Chambliss  [Ga.]  48  S.  B. 
169. 

24.  Defendant  whose  only  relation  was 
possibility  that  plaintiff's  agent  had  wrong- 
fully used  some  of  his  money  had  no  lien. 
Dresser  v.  Lemma  [Wis.]  100  N.  "W.  844. 

25.  Dresser  v.  Lemma  [Wis.]  100  N.  W. 
844. 

26.  Ga.  Civ.  Code,  §§  2808,  2809,  2816. 
Weichselbaum  Co.  v.  Pope,  119  Ga.  182,  45  S. 
E.    991. 

27.  Evidence  held  to  show  that  timber 
levied  on  was  manufactured  at  another  mill. 
Weichselbaum  v.  Pope,   119  Ga.  182,   45   S.  E. 

-991.  Evidence  held  not  to  make  prima  facie 
case  for  plaintiff.  Weichselbaum  Co.  v.  Farm- 
ers' Supply  Co.  [Ga.]   45  S.  E.  991. 

28.  See   2   Curr.   L.    57. 

20.  The  vital  element  of  forgery  is  the 
intent  to  defraud.  United  States  v.  MoKln- 
ley,  127  F.  166;  Hale  v.  State,  120  Ga.  183,  47 
S.  B.  531.  Prosecution  for  a  forged  mort- 
gage. Instruction  that  if  defendant  owned 
the  property  at  the  time  of  executing  the 
mortgage,  and  Intended  to  make  the  latter 
a  lien  on  the  land,  he  was  not  guilty,  held 
correct.  Beal  v.  State,  138  Ala.  94,  35  So. 
58.     See  2  Curr.  L.  57,  n.  5. 

80.  A  check  or  draft  drawn  by  defendant 
on  a  bank  not  indebted  to  him,  and  signed 
with  the  name  by  which  he  was  generally 
known,  held  not  a  forgery.  Harrison  v.  State 
[Ark.]  78  S.  W.  763.  One  who  negotiates  a 
draft  payable  to  another  person  of  the  same 
name  and  the  possession  of  which  he  has 
secured  by  fraud  is  not  guilty  of  forgery. 
Heavey  v.  Commercial  Nat.  Bank,  27  Utah, 
921     75   P    727. 

31  State  V.  Woods,  112  La.  617,  36  So. 
626.'  Misspelling  "Greer,"  "Grier"  does  not 
prevent  act  from  being  forgery.  Hale  v. 
^tate     120   Ga.    183,    47   S.   B.    531. 

32.  People  V.  McGlade,  139  Cal.  66,  72  P. 
600  Forgery  of  homestead  applications  and 
affidavits,  description  failed  to  name  merid- 
ian United  States  v.  McKinley,  127  F.  16b. 
indictment  need  not  allege  that  the  payee 
^?  a  forged  order  had  a  valid  claim.  Peo- 
°  e  V.  McGTade,  139  Cal.  66  72  P  600;  State 
V    Hauser,  112  La.  313,  36  So.  396. 


note:.  Wbat  Instruments  are  subject  to 
forgery:  An  instrument  to  be  a  subject  of 
forgery  must  be  such  that  if  it  were  genu- 
ine it  would  have  some  apparent  legal  ef- 
ficacy. Abbott  v.  Rose,  62  Me.  194,  16  Am. 
Rep.  427;  Dixon  v.  State,  81  Ala.  61;  Shannon 
V.  State,  109  Ind.  407;  Reg.  v.  Boult,  2  Car. 
&  K.  604.  By  legal  efficacy  is  meant  that 
it  may  possibly  injure  another.  People  v. 
Rathbun,  21  Wend.  [N.  T.]  509;  Williams  v. 
State,  61  Ala.  33;  Com.  v.  Linton,  2  Va.  Cas. 
476.  It  is  not  necessary  that  an  instru- 
ment have  actual  legal  efficacy  in  order  to 
be  a  subject  of  forgery;  it  is  sufficient  that 
if  genuine  it  might  apparently  have  such 
efficacy,  or  serve  as  the  foundation  of  a 
legal  liability.  State  v.  Johnson,  26  Iowa, 
407,  96  Am.  Dec.  158;  Rudicel  v.  State,  111 
Ind.  595.  The  writing  being  unintelligible 
and  imperfect  without  reference  to  extrin- 
sic facts,  the  latter  must  be  averred,  and 
the  averment  must  show  that  the  instru- 
ment has  the  capacity  of  effecting  fraud. 
Hobbs  v.  State,  75  Ala.  1;  People  v.  Far- 
rington,  14  Johns.  [N.  T.]  348;  Abbott  v. 
State,  59  Ind.  70;  Dixon  v.  State,  81  Ala.  61. 
It  is  not,  however,  necessary  that  the  in- 
strument be  perfect  in  order  to  be  a  forgery; 
it  is  sufficient  if  it  bears  such  a  resemblance 
to  the  document  it  is  intended  to  represent 
as  is  calculated  to  deceive.  State  v.  Fergu- 
son, 35  La,  Ann.  1042;  Garmire  v.  Indiana, 
104  Ind.  444;  Com.  v.  Linton,  2  Va.  Cas.  476; 
State  V.  Dousden,  13  N.  C.  443;  Peete  v. 
State,  2  Lea  [Tenn.]  53;  Hess  v.  State,  5 
Ohio,  5,  22  Am.  Dec.  767;  Com.  v.  Stephen- 
son, 11  Cush.  [Mass.]  81,  59  Am.  Dec.  154. 
An  instrument  to  be  the  subject  of  forgery 
need  not  be  one -upon  which,  if  genuine, 
an  action  might  be  maintained.  It  is  suffi- 
cient if  it  is  one  which  could  be  used  as 
proof  either  against  the  person  whose  act 
it  purports  to  be  or  against  any  other  per- 
son. State  V.  Boasso,  38  La.  Ann.  202;  State 
V.  Johnson,  26  Iowa,  407,  96  Am.  Dec.  158; 
Downing  v.  Brown,  3  Colo.  571. — Prom  note 
to  People  v.  Munroe   [Cal.]    24  L.  R.  A.   33. 

33.  United  States  v.  McKinley,  127  F.  166; 
State  V.  Woods,   112  La.   617,   36  So.   626. 

34.  Written  consent  of  parent  to  marriage 
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that  the  instrument  be  full  and  complete  on  its  face;  it  is  sufficient  if  the  known 
and  accustomed  dealings  between  the  parties  renders  it  completfe.'" 

An  order'*  or  request^'  for  money  or  other  property,  even  though  conditional/' 
is  subject  to  forgery.  In  Texas,  a  will  is  not  subject  to  forgery  during  the  life- 
time of  the  purported  testator,*®  nor  can  there  be  any  illegal  uttering  of  the  will 
during  such  time.*"  Statutory  provisions  must  be  consulted.*^  Forging  and  utter- 
ing are  in  some  states  separate  ofEenses.*^ 

To  constitute  the  ofEense  of  uttering  a  forged  instrument,  the  latter  must  be 
passed  as  genuine,*'  but  the  mere  tender  of  a  check  is  a  representation  that  it  is 
genuine.** 

Defenses.*'' — That  forger  hoped  for  ratification  is  no  defense,*"  nor  is  agency, 
the  act  being  beyond  the  agent's  authority.*'  Being  assisted  in  the  forgery  does 
relieve  accused  from  liability  as  a  principal  if  he  utters  the  instrument  as  true.*' 

The  indictment.*^ — Intent""  or  facts  from  which  it  may  be  inferred"^  must  be 
alleged,  though  the  indictment  is  sufficient  without  naming  the  person  to  be  de- 
frauded."^ Forgery  of  the  entire  instrument  being  charged,  it  is  not  necessary 
to  aver  that  the  signatures  were  forged."'  The  indictment  must  set  out"*  or  de- 
scribe"" the  instrument.     The  latter  being  set  out  in  full,  it  is  immaterial  what 


of  minor  daughter  being  void  on  Its  face  for 
lack  of  witnesses  and  tiras  not  identified  and 
proven  under  oath  on  presentation  to  clerk. 
Pearson  v.  Com.,  25  Ky.  L,.  R.  1866,  78  S.  W. 
112S.  That  one  may  be  convicted  of  forgery 
of  a  convict  bond,  the  bond  must  have  been 
approved  by  the  county  Judge,  so  as  to  make 
it  a  valid  obligation.  Crayton  v.  State  [Tex. 
Cr.  App.]    80   S.  W.    839. 

35.  Construing  Rev.  St.  of  1876,  S  833. 
State  V.  Hauser,  112  La.  313,  36  So.  396. 

se.  Rev.  St.  1892,  §§  2479,  2480.  "Mr. 
Alex.  Sapp  Please  let  Jim  have  $1.00  In  trade 
and  oblige,  C.  H.  Rogers.  $1.00.  P.  S.  Will 
pay  Thursday."  held  an  order  for  money  or 
other  property.  Johnson  v.  State  [Fla.]  36 
So.   166. 

S7.  A  certain  demand  "on  the  treasury 
of  the  city  and  county  of  San  Francisco"  for 
money  due  for  labor  performed  for  the  city 
and  county  Is  within  a  statute  (Pen.  Code, 
§  470),  enumerating  a  "request  for  the  pay- 
ment of  money"  as  a  subject  of  forgery. 
People  V.  McGlade,   139  Cal.  66,  72  P.  600. 

38.  Order  on  city  treasury  containing  the 
clause,  "after  deducting  therefrom  all  taxes 
and  fines  due  from  bearer  to  said  city." 
Held  subject  to  forgery.  State  v.  Pine  [W. 
Va.]   48  S.  B.  206. 

39.  Pen.  Code  1895,  arts.  530,  536,  537. 
Huckaby  v.  State  [Tex.  Cr.  App.]  78  S.  W. 
942. 

40.  Nor  can  one  be  convicted  of  having  the 
same  in  his  possession  with  intent  to  utter. 
Huckaby  v.  State  [Tex.  Cr.  App.]  78  S.  W. 
942. 

41.  The  forgery  of  an  affidavit  by  a  pen- 
sioner, to  be  used  in  contesting  his  desert- 
ed wife's  claim  for  one-half  of  his  pension, 
is  not  an  offense  within  Rev.  St.  TJ.  S.  §  5421 
[XJ.  S.  Comp.  St.  1901,  p.  3667],  there  being 
no  attempt  to  obtain  money  from  the  United 
States.     United   States   v.    Swan,   131   P.    140. 

42.  "Code  1887,  §  3737.  Johnson  v.  Com., 
102  Va,  927,  46  S.  B.  789.  See  2  Curr.  I* 
58,  n.   9. 

43.  Statements  by  defendant  to  the  per- 
son to  whom  he  passed  it  that  the  drawer's 
name  was  signed  by  his  son,  the  drawer  not 
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being  at  home,  held  Insufficient  to  show  that 
defendant  did  not  pass  the  check  as  the 
genuine  check  of  the  drawer.  People  v. 
Walker,   140   Cal.    153,    73   P.   831. 

44.  People  V.  Walker,  140  Cal.  153,  73  P. 
831. 

45.  See  2  Curr.  L.   58. 

46.  Bvidence  thereof  inadmissible.  Peo- 
ple V.  Weaver,  177  N.  T.  434,  69  N.  B.  1094. 
For  case  below  see  2  Curr.  L.   58,  n.  12. 

47.  Where  the  defense  was  agency,  evi- 
dence as  to  certain  efforts  which  defendant 
had  put  forth  to  sell  lands  of  such  makers 
about  the  time  the  note  was  negotiated  did 
not  tend  to  show  authority  to  sign  or  dis- 
pose of  the  note.  State  v.  Rivers  [Iowa]  98 
N.  W.  785.  See  2  Curr.  L.  58.  n.  15.  Au- 
thorizing agent  to  procure  money  at  a  cer- 
tain bank  does  not  authorize  him  to  execute 
a  note  to  himself,  sign  his  principal's  name 
thereto,  and  raise  money  thereon  by  indors- 
ing It  to  the  bank,  unless  It  was  understood 
and  contemplated  by  the  parties  that  the 
money  should  be  procured  in  that  manner. 
Id. 

48.  Indictment  recited  such  facts.  State 
v.  Hauser,  112  La.   313,  36  So.  396. 

4».     See   2  Curr.  L.   58. 

50.  People  V.  Blphis,  139  Cal.  xlx,  72  P. 
838.  Indictment  charging  accused  with  hav- 
ing "made"  a  "false"  bill  or  "order  for  the 
payment  of  money"  with  Intent  to  cheat  and 
defraud,  and  that  he  feloniously  published 
this  false  bill  as  true,  sufficiently  charges 
scienter.  State  v.  Hauser,  112  La.  313,  36  So. 
396. 

51.  That  defendant  knew  check  was  fraud- 
ulent. People  v.  Blphis,  139  Cal.  xlx,  72  P. 
838. 

52.  Crayton  v.  State  [Tex.  Cr.  App.]  80 
S.    W.    839.     See  2  Curr.   L.  58,   n.    21. 

53.  Giving  Instructions  relating  to  for- 
gery of  such  signatures  is  not  erroneous. 
People  V.  McGlade,  139  Cal.  66,  72  P.  600. 

54.  Indictment  setting  out  "raised"  check 
and  check  before  "raised"  held  sufficient. 
Franklin  v.  State  [Tex.  Cr.  App.]  78  S.  W. 
934.     See   2  Curr.  L.  58,  n.   16. 

55.  An  Indictment  charging  the  forgery  of 
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it  is  called."  Parts  of  the  instrument  constituting  no  part  of  the  forgery  need 
not  be  alleged."  The  indictment  must  show  that  the  act  purported  to  be  that 
of  one  other  than  defendant."'  The  indictment  setting  out  a  banking  institution 
as  payee  on  the  forged  note,  it  need  not  allege  whether  such  payee  is  a  corpora- 
tion, partnership,  or  joint  stock  company.""  The  instrument  not  showing  on  its 
face  that  it  is  the  subject  of  forgery,  but  such  fact  being  capable  of  proof  by  ex- 
trinsic evidence,  the  extrinsic  or  explanatory  facts  must  be  alleged. ^^  Forgery  and 
the  uttering  of  the  instrument  may  be  charged  in  the  same''^  or  separate  eaunts.'^ 
Objection  that  there  is  a  variance  between  the  instrument  proved  and  that  copied 
in  the  indictment  cannot  be  considered  on  appeal,  the  former  not  being  set  out  in 
the  record.*^ 

Presumptions.^ — Burden  of  showing  intent'"  or  want  of  authority*"  is  upon 
the  state. 

Admissibility  of  evidence."'' — A  written  admission  is  admissible.'^  Bad  faith 
of  prosecuting  witness  may  be  shown.""  Evidence  of  other  forgeries,  while  not 
admissible  to  show  defendant's  guilt  of  the  crime  charged,'"'  is  competent  as  tend- 
ing to  show  defendant's  intent  or  motive  as  to  the  forgery  charged,''^  or  to  show 
a  system.'"'  This  rule  does  not  apply  where  the  forgery  is  confessed.'"  Accused 
becoming  a  witness,  isolated  facts  of  falsifying  are  not  admissible  to  prove  his 
credibility.''* 

Writings  of  defendant  and  of  the  person  whose  signature  is  forged,  when 
proven  genuine,  axe  admissible  for  the  purpose  of  comparison  by  experts.''"  Under 
the  common  law  rule,  the  only  papers  admissible  for  the  purpose  of  proving  by 
a  comparison  of  handwriting  that  the  alleged  forgery  was  committed  by  defend- 
ant are  such  as  are  in  evidence  in  the  case  for  some  other  relevant  purpose,  and 


an  Indorsement  on  a  school  warrant  issued 
by  the  school  board  of  the  parish,  for  a  cer- 
tain sum  of  money,  payable  to  a  certain  per- 
son, sufBciently  described  the  forged  instru- 
ment. It  is  not  essential  to  charge  that  the 
warrant  was  payable  to  order.  State  v. 
Woods,  112  La.  617,  36  So.  626.  Indictment 
setting  out  forged  voucher  held  insufficient 
in  the  absence  of  explanatory  statements. 
Joiner  v.  State  [Tex.  Cr.  App.]   80  S.  "W.  B31. 

56.  People  v.  McGlade,  139  Cal.  66,  72  P. 
600.  In  Louisiana,  description  of  instrument 
by  "any  name  usually  known"  suffices  [Rev. 
St.  S  1049].  State  v.  Woods,  112  La.  617,  36 
So.   626. 

57.  Indorsements  on  bond.  Crayton  v. 
State   [Tex.  Cr.  App.]   80  S.  W.  839. 

68.  Where  instrument  is  set  out  accord- 
ing to  its  tenor,  and  there  is  no  similarity 
of  names,  it  is  not  necessary  to  allege  that 
it  purported  to  be  the  act  of  one  other  than 
defendant.  Huckaby  v.  State  [Tex.  Cr.  App.] 
78   S.  W.   942. 

59.  Usher  v.  State  [Tex.  Cr.  App.]  81  S. 
W.   309. 

60.  An  Indictment  for  forging  a  will  must 
allege  that  the  purported  testator  was  pos- 
sessed of  an  estate  subject  to  be  disposed 
of  by  will,  and  that  he  was  dead  at  the 
time  of  the  forgery.  Huckaby  v.  State  [Tex. 
Cr.   App.]    78   S.  W.   942.     See   2   Curr.   L.   58, 

"'ei.  Hale  v.  State,  120  Qa.  183,  47  a  E. 
531;  People  v.  McGlade,  139  Cal.  66,  72  P. 
600.'    See  2  Curr.  L.  59,  n.  29. 

63.  Johnson  v.  Com.,  102  Va,  927,  46  S. 
E.    789. 


63.  Beal  v.  State,  138  Ala.  94,  35  So.  58. 
See  2  Curr.  L.  59,  n.  30. 

64.  See   2    Curr.   L.    59. 

65.  Intent  to  present  forged  check.  Peo- 
ple V.   Walker,   i40  Cal.   153,  73  P.  831. 

66.  City  clerk  forging  order  on  city  treas- 
ury.    State  V.  Pine   [W.  Va.]   48  S.  B.   206. 

67.  See   2   Curr.   I^    59. 

68.  People  V.  Weaver,  177  N.  T.  434,  69 
N.   B.   1094. 

69.  Prosecuting  witness  may  be  asked  If 
he  did  not  swear  out  a  warrant  against  de- 
fendant for  selling  the  property  covered 
by  the  alleged  forged  mortgage.  Beal  v. 
State,   138   Ala.   94,    35   So.    58. 

70.  Wright  V.  State,  138  Ala.  69,  34  So. 
1009;  People  v.  Weaver,  177  N.  T.  434,  69  N. 
B.  1094.  Reference  in  the  evidence  to  an- 
other check  is  not  prejudicial  to  defendant 
where  there  is  nothing  to  indicate  that  the 
latter  check  was  forged,  or  that  any  one 
had  tried  to  pass  it.  People  v.  Walker,  140 
Cal.   153,   73  P.   831. 

71.  Wright  V.  State,  138  Ala.  69,  34  So. 
1009;  People  v.  McGlade,  139  Cal.  66,  72  P. 
600;  Taylor  v.  State  [Tex.  Cr.  App.]  81  S. 
W.  933;  People  v.  Weaver,  177  N.  T.  434, 
69  N.  E.  1094. 

72.  Taylor  V.  State  [Tex.  Cr.  App.]  81  S. 
W.  933. 

73.  Joiner  v.  State  [Tex.  Or.  App.]  80  S. 
W.  531. 

74.  Held  error  to  admit  evidence  of  false 
statements  in  advertisements  and  of  partic- 
ular fraudulent  transactions.  Dysart  v.  State 
[Tex.   Cr.  App.]    79   S.  W.    534. 

75.  Johnson  v.  Com.,  102  Va.  927,  46  S.  E. 
789. 
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which  are  admitted  or  proved  to  be  in  the  handwriting  or  to  bear  the  signature 
of  the  defendant/"  or  such  as  form  a  part  of  the  record  in  the  case  of  the  genuine- 
ness of  which  the  court  may  take  judicial  notice.'"  Where  a  comparison  is  per- 
missible, it  may  be  made  by  the  court  or  jury,  with  or  without  the  aid  of  expert 
witnesses.'^  Writings  being  admissible,  enlarged  photographs  thereof  are  admis- 
sible.'* In  general,  all  material  or  relevant  facts'"  tending  to  prove  the  commis- 
sion of  the  act,'^  guilty  intent  or  knowledge,'"  or  the  weakness  of  any  defense, 
as  authority,''  are  admissible.  Letters  pertaining  to  the  case  and  directly  trace- 
able to  defendant  are  admissible.'*  Wrongful  exclusion  of  evidence  is  not  re- 
versible error  in  the  absence  of  prejudice." 

Sufficiency  of  evidence^'  to  show  want  of  authority,  see  note.''' 
Trial. — The  court  may  submit  the  alleged  forged  instrument  to  the  jury  to 
be  passed  on  subject  to  the  instructions." 

Instructions.^" — The  instruction  must  not  be  misleading. '"'    An  instruction  sub- 
stantially conforming  to  the  language  of  the  statute  is  good.**     Defendant's  con- 


re.     "Wlthaup  V.  tr.  S.  [C.  C.  A.]  127  F.  530. 

77.  As  a  pleading  or  recognizance  bear- 
ing defendant's  signature.  Wlthaup  v.  U.  S. 
[C.  C.  A.]  127  F.  530.  The  court  cannot  In 
such  case  take  judicial  notice  of  the  gen- 
uineness of  the  signatures  to  papers  filed  in 
other  cases,  although  a  part  of  Its  own  rec- 
ords, and  their  admission  as  standards  of 
comparison  is  error.     Id. 

78.  Wlthaup  V.  U.  S.   [C.  C.  A.]  127  F.  830. 

79.  Johnson  v.  Com.,  102  Va.  927,  46  S.  B. 
789. 

80.  The  forgery  and  uttering  of  the  In- 
strument being  complete  long  before  pay- 
ment, the  fact  of  payment  is  not  admissible 
in  evidence.  Jonier  v.  State  [Tex.  Cr.  App.] 
80  S.  W.  531.  Proof  of  payment  Is  not  nec- 
essary to  show  Inability  to  produce  the  In- 
strument because  of  Its  loss  or  for  other 
reason.  Id.  On  trial  for  forgery,  testimony 
as  to  transactions  relating  to  certain  debts 
of  defendant  to  secure  which  notes  were 
given,  and  as  to  dealings  betw^een  defendant 
and  her  husband,  requiring  the  execution  of 
the  note,  was  Inadmissible.  People  v.  Weav- 
er, 177  N.  Y.  434,  69  N.  B.  1094.  Where  the 
defense  was  agency,  testimony  as  to  the 
amount  of  time  which  defendant  had  given 
to  the  business  of  such  purported  makers 
was  incompetent  and  Immaterial.  State  v. 
Rivers  [Iowa]  98  N.  W.  785.  Testimony  of 
witness  as  to  what  he  knew  concerning  the 
alleged  employment  of  defendant  as  agent 
is  properly  excluded,  there  being  nothing  to 
indicate  that  what  witness  did  know  was 
competent  and  material.  Id.  Testimony  of 
prosecuting  witness  as  to  whether  or  not 
defendant  called  him  by  his  first  name,  held 
irrelevant.  Wright  v.  State,  138  Ala.  69,  34 
So.  1009. 

81.  Evidence  that  the  purported  signer 
did  not  sign  nor  authorize  the  signature  Is 
admissible.  People  v.  McGlade,  139  Cal.  66, 
72   P.   600. 

82.  Forgery  of  an  Indorsement  on  a  pen- 
sion check,  vouchers  and  postal  .card  re- 
ceived at  Pension  Oflioe  held  admissible. 
Wlthaup  V.  tr.  S.  [C.  C.  A.]  127  F.  530.  For- 
gery of  a  convict  bond,  the  state  may  prove 
that,  at  the  time  the  bond  was  received  by 
the  Judge,  defendant  was  Indebted  to  the 
county  on  a  judgment  of  conviction  in  a 
sei'tain  cause,  which  judgment  the  judge  In- 


tended to  describe  im  the  bond.  Crayton  v. 
State  [Tex.  Cr.  App.]  80  S.  W.  839.  Evidence 
that  defendant  had  worked  for  the  drawer 
held  competent  as  explaining  how  he  same 
to  have  the  check,  and  being  a  part  of  what 
he  said  about  it  in  response  to  the  questions 
of  the  person  to  whom  he  passed  It  held 
admissible.  People  v.  Walker,  140  Cal.  153, 
73    P.    831. 

83.  "the  defense  being  authorization.  It 
may  be  shown  that  defendant  had  commit- 
ted other  forgeries  in  the  same  person's 
name.  Usher  v.  State  [Tex.  Cr.  App.]  81  S. 
W.    309. 

84.  Taylor  v.  State  [Tex.  Cr.  App.]  81  S. 
W.    933. 

85.  The  exclusion  of  an  answer  as  to  the 
absence  of  fraudulent  intent  was  not  preju- 
dicial, where  the  subsequent  testimony  of  the 
same  witness  negatived  any  imputation  of 
fraud.     State  v.  Rivers  [Iowa]   98  N.  W.  78B. 

8e.     See   2   Curr.  L.   59. 

87.  The  signature  of  one  J.  S.  being 
forged  to  a  demand  on  a  city  for  work  done, 
proof  that  a  J.  S.  once  lived  at  the  address 
given,  but  could  not  be  found,  and  that  he 
had  never  worked  for  the  city,  and  the  testi- 
mony of  one  J.  S.  who  worked  for  the  city 
that  he  did  not  sign  such  demand,  held  sufil- 
cient  to  prove  that  J.  S.  did  not  authorize 
the  signature.  People  v.  MoGlade,  139  Cal. 
66,   72  P.  600. 

88.  State  v.  Hauser,  112  La.  813,  36  So.  396. 

89.  See    2    Curr.    L.    60. 

90.  Where  the  necessity  of  proof  beyond 
a  reasonable  doubt  was  emphasized  in  dif- 
ferent paragraphs  of  the  charge,  the  Inad- 
vertant  use  of  the  phrase  "preponderance 
of  evidence"  in  another  paragraph  while  in- 
appropriate, could  not  have  misled  the  juryi 
State  V.  Rivers  [Iowa]  98  N.  W.  785.  The 
evidence  showing  that  the  defendant  repre- 
sented In  passing  the  check  that  the  name 
of  the  drawer  was  signed  by  the  latter's  son, 
an  instruction  that,  if  the  jury  found  that 
defendant  stated  to  the  person  to  whom  he 
passed  the  check,  that  the  drawer  did  not 
sign  the  check,  then  they  should  find  defend- 
ant not  guilty,  was  misleading,  and  properly 
refused.  People  v.  Walker,  140  Cal.  153,  73 
P.   831. 

91.  An  instruction  "that  a  malicious  and 
guilty   intent,    from    the    deliberate    comnita- 


1476 


FOEMBE  ADJUDICATION  §  1. 


3  Cur.  Law. 


nection  with  the  forgery  being  merely  circumstantial,  defendant  is  entitled  to  an 
instruction  on.  circumstantial  evidence;'"  but  not  where  the  commission  of  the 
offense  is  admitted.*'  Defendant  being  found  guilty  of  forgery,  failure  of  the 
court  to  instruct  with  reference  to  uttering  is  immaterial.'*  Erroneous  but  non- 
prejudicial instructions  are  not  grounds  for  reversal.'" 

Punishment?" — A  sentence  erroneously  imposed  under  the  Michigan  indeter- 
minate sentence  law  for  a  term  which  the  court  was  entitled  to  impose  is  valid, 
as  against  a  writ  of  habeas  corpus,  to  the  extent  of  the  minimum  term  imposed.*' 
In  California,  on  reversal  of  a  conviction  for  uttering  a  forged  check  for  insuffi- 
ciency in  the  indictment,  the  defendant  being  in  custody  is  entitled  to  a  discharge." 

FOBMEK  ADJUDICATION. 


§  3.    Adjudication     as     Estoppel     of    Facts 
Litigated   (1484).     Matters   concluded    (1487). 
§  4.     Pleading   and   Proof    (1488). 


5  1.     Tlie   Doctrine    In    G^eneral    (1476). 

§  2.  Adjudication  as  Bar  of  Causes  of 
Action  or  Defenses  (1479).  Scope  of  Adju- 
dication   (1482). 

To  be  distinguished  from  former  adjudication  are  the  doctrines  that  a  deci- 
sion of  an  appellate  court  is  binding  in  aU  subsequent  proceedings  in  the  same 
case,^  and  that  decisions  on  questions  of  law  will  be  observed  as  precedents.* 

§  1.  The  doctrine  in  general. — The  doctrine  of  former  adjudication  is  that 
whatever  matters  have  been  finally  determined^  on  the  merits,*  in  any  action  or 


slon  of  an  unlawful  act  for  the  purpose  of 
Injuring  another,  Is  a  conclusive  presump- 
tion, under  our  law,"  Is  a  substantial  com- 
pliance with  Code  Civ.  Proc.  §  1962,  subd.  1. 
People  V.  MoGlade,  139  Cal.   66,  72  P.  600. 

92.  "Raised"  check.  Dysart  v.  State  [Tex. 
Cr.   App.]   79  S.  W.  534. 

93,  94.  Usher  v.  State  [Tex.  Cr.  App.]  81 
S.  W.   309. 

95.  Evidence  of  other  forgeries  was  ad- 
mitted. Instruction  was  that  to  convict  de- 
fendant, he  must  be  connected  with  every 
transaction.  Taylor  v.  State  [Tex.  Cr.  App.] 
81   S.   "W.   933. 

96.  See   2   Curr.   L.    60. 

97.  In  re  Dambrecht  [Mich.]  100  N.  W. 
606. 

98.  Pen.  Code,  §  1262.  People  v.  Blphls, 
139  Cal.  xlx,  72  P.  838. 

1.     See  Appeal  and  Review,  3  Curr.  L.  167. 

a.     See  Stare  Decisis,  2  Curr.  L.  1698. 

3,  Mnst  be  final  Judgment  i  Turk  v.  Shein 
[W.  Va]  47  S.  B.  253;  Weidner  v.  Lund,  105 
III.  App.  454.  Judgment  in  habeas  corpus 
to  obtain  custody  of  child  held  ilnal.  Cor- 
mack  V.  Marshall,  211  111.  519,  71  N.  B.  1077. 
Deflclenoy  Judgment  In  foreclosure  pro- 
ceedings, held  final.  Pereles  v.  Lelser 
[Wis.]  101  N.  W.  413.  See  2  Curr.  L.  60  n. 
46. 

An  attempt  to  resist  a  motion  to  confirm 
a  sheriff's  sale  because  the  land  is  a  home- 
stead will  not  bar  an  action  to  remove  the 
sheriff's  deed  as  a  cloud.  Best  v.  Grist,  1 
Neb.   Unoff.    812,    95    N.   W.    836. 

Interlocutory  rulings  not  finali  A  ruling 
on  an  Interlocutory  motion  or  petition,  e.  g. 
for  temporary  alimony,  If  based  partly  on 
discretion  or  facts  and  not  wholly  on  law 
Is  not  adjudicative  of  facts  Involved.  Sum- 
ner  V.    Sumner    [Ga.]    48    S.    E.    727. 

Order  overruling  motion  to  quash  attach- 
ment. Simmons  v.  Simmons  [W.  Va.]  48  S. 
E.  833.  Orders  in  partition  proceedings  and 
decree  of  sale  held  not  final.     Reed  v.  Reed, 


25  Ky.  Ij.  R.  2324,  80  S.  W.  620.  Order  direct- 
ing Interrogatories  to  be  taken  for  confessed. 
Cusaohs  v.  Dugue  [La]  36  So.  960.  Nor  Is 
a  motion  to  set  aside  such  order  to  be  treat- 
ed as  an  application  for  a  new^  trial,  which 
being  refused  gives  to  the  original  order 
the  force  and  effect  of  res  Judicata.  Id.  Or- 
der authorizing  executor  to  pay  assessments 
based  on  an  ex  parte  order  held  not  final. 
In  re  Morgan's  Estate  [Iowa]  101  N.  "W.  127. 
Arrest  of  Judgment  [Construing  V.  S.  1214]. 
Baker   v.    Sherman    [Vt.]    59   A.    167. 

Verdict  Tritliout  Judgment  not  flnal:  Stub- 
blngs  V.  Durham,  210  111.  642,  71  N.  B.  586; 
Ortiz  V.  First  Nat.  Bank  [N.  M.]  78  P.  629; 
City  of  Chicago  v.  Goodwillie,  208  111.  252, 
70   N.   E.    228. 

Effect  of  appeal:  The  doctrine  has  no  ap- 
plication to  Judgments  superseded  by  pend- 
ing appeal.  Columbia  Nat.  Bank  v.  Dunn, 
207  Pa.  548,  56  A.  1087;  Harvin  v.  Blackman, 
112  La.  24,  36  So.  213.  See  2  Curr.  L.  61, 
n.  49.  Final  when  no  supersedeas  bond  was 
given.  Rodney  v.  Gibbs  [Mo.]  82  S.  Yf.  187. 
Reversal  of  a  Judgment  completely  destroys 
its  efficacy  as  an  estoppel.  Hennessy  y.  Ta- 
coma  Smelting  &  Refining  Co.  [C.  C.  A-J  129 
F.  40;  Stubblngs  v.  Durham,  210  111.  542,  71 
N.  E.  SS6;  Spring  Valley  Coal  Co.  v.  Patting, 
210  111.  342,  71  N.  E.  S71.  See  2  Curr.  L.  64, 
n.  86.  Decree  of  reversal  is  res  Judicata  of 
matters  necessarily  adjudicated  by  it.  Rowan 
v.  Chenoweth  [W.  Va.]  47  S.  E.  80;  Clark  v. 
Knox  [Colo.]  76  P.  372.  Determination  of 
matter  by  trial  court  on  new  trial  does  not 
render  the  question  res  Judicata.  Lusk  v. 
Chicago,    211   111.    183,   71   N.  E.    878. 

The  patties  are  not  concluded  as  to  ques- 
tions which  are  left  open  by  the  appellate 
opinion,  though  passed  on  by  the  court  be- 
low. Russell  V.  Russell,  129  F.  434.  Where 
appellate  court  tries  the  case  de  novo.  Gen- 
try V.  Pacific  Live  Stock  Co.  [Or.]  77  P.  116; 
Trotter   v.    Stay  ton    [Or.]    77    P.    396. 

Effect    of    suit    or    proceeding    to    correct 
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proceeding'  in  a  court  having  jurisdiction^*  or  before  an  officer  or  board  exercising 


Indgmenti  A  suit  to  correct  a  mutual  mis- 
take In  an  Instrument  upon  which  judgment 
has  been  rendered  prevents  finality  as  to 
matters  involved.  Silliman  v.  Taylor  [Tex. 
Civ.  App.]  80.  S.  W.  651.  Statutory  right  to 
new  trial  as  to  rights  of  title  and  posses- 
sion does  not  prevent  finality  as  to  other 
issues.  Gray  Cloud  Land  Co.  v.  Security 
Trust  Co.   [Minn.]   101  N.  W.  605. 

A  void  jndgrment  la  no  bar:  Liudwlg  v. 
Murphy    [Cal.]    77   P.    150. 

Krror  does  not  prevent  binding:  effect  i  In 
re  Elting,  93  App.  DIv.  516,  87  N.  T.  S.  833; 
Rankin  v.  Hooks  [Tex.  Civ.  App.]  81  S. 
W.  1005;  Lamb  v.  Wahlenmaier  [Cal.]  77 
P.  765;  Clevenger  v.  Pigley  [Kan.]  75  P. 
1001;  Gordon  v.  Ware  Nat.  Bank  [C.  C.  A.] 
132  F.  444;  Lindquist  v.  Maurepas  Land  & 
Lumber  Co.,  112  La,  1030,  36  So.  843.  Suit 
pressed  to  judgment  prematurely.  Lock- 
hart  v.  Leeds  [N.  M.]  76  P.  312.  Proper  re- 
lief not  asked.     Id. 

Fallnre  to  appoint  Ernardlant  That  the  one 
against  whom  the  judgment  was  rendered 
was  an  incompetent  does  not  prevent  the 
application  of  the  doctrine  of  res  judicata, 
even  though  no  guardian  or  committee  had 
been  appointed.  Sterling  v.  Sterling,  90  N. 
T.  S.    306. 

Jnd^rnient  of  another  jurisdiction.  A  Fed- 
eral judgment  is  binding  In  state  courts, 
though  the  latter  would  have  otherwise  de- 
cided the  question  involved.  Rew  v.  Inde- 
pendent School  Dist.    [Iowa]   98  N.  W.   802. 

note:.  As  to  bindins  efflect  of  conclusions 
of  law  of  another  court:  "The  claim  that  a 
mere  conclusion  of  law  announced  by  one 
court  with  reference  to  a  matter  before  It 
is  not  binding  in  a  subsequent  suit  be- 
tween the  same  parties  involving  the  same 
matter  is  plausible  only  under  a  superficial 
conception  of  the  principle  of  res  judicata. 
It  is  not  the  findings  of  facts  which  consti- 
tute an  adjudication,  but  it  is  the  conclu- 
sion of  the  court  as  to  the  effect  of  those 
facts  determined  as  a  matter  of  law.  It  is 
the  determination  of  the  issues  presented 
which  constitutes  the  adjudication.  That 
determination  may  consist  principally  of 
findings  of  fact  which  lead  to  the  result 
reached  or  rules  of  law  which  are  not  dis- 
puted between  the  parties,  or  it  may  con- 
sist of  conclusions  as  to  disputed  questions 
of  law  as  applied  to  facts  about  which  there 
Is  no  controversy  leading  to  the  result  an- 
nounced. Every  Judgment  necessarily  in- 
volves the  application  of  principles  of  law 
to  the  facts  of  the  case.  The  dispute  as  be- 
tween the  parties  may  be  as  to  the  facts, 
or  as  to  the  law,  or  as  to  both,  but  the 
judgment  is  conclusive  as  to  the  entire  mat- 
ter involved;  that  is,  as  to  the  case  present- 
ed, and  not  simply  as  to  the  particular  ques- 
tion In  regard  to  which  the  parties  are  in 
controversy.  •  •  •  Bissel  v.  Spring  Val- 
ley Township,  124  U.  S.  225,  31  Law.  Bd. 
411;  Linton  v.  National  L.  Ins.  Co.  [C.  C. 
A.]  104  F.  584;  City  of  Paterson  v.  Baker, 
61  N.  J.  Eq.  49,  26  A.  324;  Southern  Pac. 
R.  Co.  V.  U.  S.,  168  U.  S.  1,  48,  42  Law.  Ed. 
355;  United  States  v.  California  &  O.  Land 
Co.,  192  U.  S.  355,  48  Law.  Bd.  476;  Deposit 
Bank  v.  Board  of  Counoilmen,  191  IT.  S.  499, 
48  Law.  Ed.  276;  New  Orleans  v.  Citizens' 
Bank    167  V.  S.   371,   42  Law.  Ed.   202."     See 


opinion,  Hew  v.  Independent  School  Dist. 
[Iowa]    98   N.  W.   802. 

4.     Judgment     must     be     on     the     merits) 

Weidner  v.  Lund,  105  111.  App.  454;  State  v. 
Hartford  St.  R.  Co.,  76  Conn.  174,  56  A.  606. 
Before  the  rights  of  the  public  can  be  con- 
cluded by  any  citizen  acting  as  a  champion 
of  public  rights,  there  must  be  a  reasona- 
bly fair  presentation  of  the  case  to  a  court 
of  competent  jurisdiction,  and  a  considera- 
tion and  determination  of  the  matter  by  the 
court.  Lindsay  v.  Allen  [Tenn.]  82  S.  W. 
171.  See  2  Curr.  L.  62,  n.  72.  Decision  that 
police  officer's  discharge  was  Illegal,  held 
not  to  be  res  judicata  of  subsequent  action 
for  salary.  Aucoin  v.  Police  Board  of  New 
Orleans,  111  La.  745,  35  So.  888.  Reversal 
of  judgment  on  one  assignment  without  con- 
sidering the  other  assignments  Is  not  res 
judicata  as  to  the  latter.  Gage  v.  People, 
207  111.  61,  69  N.  B.  635.  Two  separate  ap- 
peals being  taken  from  the  decree,  the  fact 
that  the  appellate  court  in  disposing  of  one 
determines  the  other  is  not  an  adjudica- 
tion of  the  latter.  Probate  Court  of  Wester- 
ly V.  Potter  [R.  I.]  58  A.  661. 

Dismissal,  discontlnnanee  or  nonsuit  not 
on  merits:  Nonsuit.  Guthiel  v.  Gilmer,  27 
Utah,  496,  76  P.  628;  Spring  Valley  Coal  Co. 
V.  Patting,  210  111.  342,  71  N.  B.  371;  Pack- 
ard V.  Hannibal  &  St.  J.  R.  Co.  [Mo.]  80  S. 
W.  951.  Involuntary  nonsuit  if  before  cause 
is  finally  submitted.  Hudson-Kimberly  Pub. 
Co.  V.  Young,  90  Mo.  App.  505.  See  2  Curr. 
L.  62,  n.  73.  Dismissal.  Maeder  v.  Wexler, 
90  N.  T.  S.  598.  Dismissal  on  pleadings. 
State  V.  McBldowney,  54  W.  Va.  695,  47  S. 
B.  650.  Dismissal  because  petitioner  for  es- 
tablishment of  road  failed  to  sign  petition. 
Kirkhart  v.  Roberts,  123  Iowa,  137,  98  N. 
W.  562.  Dismissal  of  application  to  open 
decree  based  on  defects  in  answer  tendered. 
Oakes  v.  Ziemer  [Neb.]  98  N.  W.  443.  Vol- 
untary dismissal  on  part  of  complainant. 
Lindsay  v.  Allen  [Tenn.]  82  S.  W.  171.  Plain- 
tiff announced  in  open  court  that  it  would 
no  longer  prosecute  the  suit.  Logan  v.  Ste- 
phens County  [Tex.  Civ.  App.]  81  S.  W.  109. 
Dismissal  by  consent.  Lindsay  v.  Allen 
[Tenn.]  82  S.  W.  171.  Plaintiff's  action  dis- 
missed for  want  of  evidence.  Hood  v.  West- 
ern Union  Tel.  Co.,  135  N.  C.  622,  47  S.  E. 
607;  Goldman  v.  Tobias,  88  N.  T.  S.  991.  Dis- 
missal of  action  because  barred  by  lapse  of 
time.  Vincent  v.  Mutual  Reserve  Fund,  Life 
Ass'n  [Conn.]  58  A.  963.  Action  dismissed 
as  prematurely  brought.  Lauer  v.  Smith,  24 
Ohio  Circ.  R.  47.  Suit  by  stockholders  for 
benefit  of  corporation.  The  Telegraph  v. 
Lee  [Iowa]  98  N.  W.  364.  See  2  Curr.  L.  63, 
n,  74-81.  Dismissal  of  proceeding  as  brought 
under  the  wrong  act.  Lusk  v.  Chicago,  211 
111.  183,  71  N.  E.  878.  Discontinuance  before 
trial.     Cook  v.  Lee,   72  N.  H.  569,  58  A.   511. 

Dismissal  is  res  judicata  on  the  auestlons 
actually  determined:  Dismissal  of  'com- 
plaint, filed  by  trustee  in  bankruptcy  to  de- 
termine ownership  of  Insurance  policies  al- 
leged to  have  been  preferentially  transferred 
by  the  bankrupt,  on  the  ground  that  the 
allegations  were  not  true  nor  sustained  by 
the  evidence,  an  affirmative  Judgment  being 
entered,  bars  subsequent  action  by  trustee 
to  recover  fund.  Engel  v.  Union  Square 
Bank,  94  App.  Dlv.  244,  87  N.  T.  S.  1070.  On 
an    issue   as   to   whether   promoter  had   been 
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judicial  functions''  are  concluded  by  such  adjudication  and  cannot  again  he  liti- 


paid  for  certain  lots,  dismissal  of  former  suit, 
the  answer  in  which  showed  that  the  value 
of  these  lots  was  included  in  the  estimate 
be  presented  as  a  basis  on  which  he  was 
paid,  held  conclusive.  Seacoast  R  Co  v 
Wood  [N.  J.  Eq.]  56  A.  337.  Appellate  court 
dismissing  suit  without  an  adjudication  on 
the  merits,  the  decision  of  the  trial  court 
on  the  merits  Is  not  res  judicata  thereof 
The  Telegraph  v.  Lee  [Iowa]  98  N.  W.  364. 
A  case  being  dismissed,  the  record  must  af- 
firmatively show  that  the  merits  were  not 
considered.  Dismissal  of  application  to  re- 
open decree.  Oalces  v.  Ziemer  [Neb.]  98  N 
W.   443. 

Jndsment  on  plea  In  abatement  Is  not. 
Because  plaintiff  had  not  paid  the  costs  of  a 
previous  suit.  Sweeney  v.  Sweeney,  119  Ga. 
76,  46  S.  E.  76.  Demurrer  to  counterclaim  as 
prematurely  set  up  being  conceded  correct 
by  defendant.  Tyler  v.  Bowen  [Iowa]  100 
N.   W.    505. 

Denial  of  motion  or  application  Is  not: 
Denial  of  mandamus.  Hoffman  v.  Sllverthorn 
[Mloh.]    100  N.  W.   183. 

Decision  of  motion  for  leave  to  file  a  peti- 
tion in  the  nature  of  intervention.  Hamil- 
ton Nat.  Bank  v.  American  Loan  &  Trust  Co. 
[Neb.]  100  N.  "W.  202.  Motion  to  set  aside 
order  discharging  receiver  'denied  because 
not  the  proper  remedy.  Williams  v.  Des 
Moines  Loan  &  Trust  Co.  [Iowa]  101  N.  W. 
277.     See   2  Curr.   D.   63,  n.   82. 

Summary  refusal  to  allow  petition  exhib- 
ited and  attached  to  motion  to  intervene  to 
be  filed.  Hamilton  Nat.  Bank  v.  American 
Loan  &  Trust  Co.  [Neb.]  100  N.  W.  202. 
Summary  overruling  of  objections  to  dis- 
charge of  receiver  in  prior  action.  Id.  De- 
nial of  application  for  compulsory  reference. 
Hart  v.  Godkin  [Wis.]  100  N.  W.  1057.  De- 
nial of  motion  of  executor  to  compel  his  at- 
torney to  pay  money  into  court.  Rellly  v. 
Provost,  90  N.  T.  S.  591.  Order  to  show 
cause  In  mandamus  proceeding  why  money 
should  not  be  returned.  State  v.  Horton 
[Neb.]    99   N.   W.    501. 

Jndement  on  demnrrer  Is  not  on  merits 
(Probate  Court  of  Westerly  v.  Potter  [R. 
I.]  58  A.  661);  bnt  Judgment  on  faUure  to 
plead  over  Is  (Lockhart  v.  Leeds  [N.  M.]  76 
P.  312).     See  2  Curr.  L.  64,  n.  85. 

A  judgment  on  demurrer,  until  reversed, 
concludes  the  parties  upon  all  questions  nec- 
essarily Involved  in  the  decision  of  the  points 
raised  in  the  demurrer.  Georgia  Northern 
R.  Co.  V.  Hutchins,  119  Ga.  504,  46  S.  E.  659. 
Is  also  conclusive  of  whether  petition  states 
a  cause  of  action.     Id. 

Judgment  on  default  Is  on  merits;  Third 
Nat.  Bank  v.  Atlantic  City  [C.  C.  A.]  130  P. 
751.  Failure  of  a  bankrupt  to  apply  for  a 
discharge  from  provable  debts  in  proceed- 
ings under  a  petition  in  bankruptcy  renders 
the  question  res  judicata  In  proceedings  un- 
der a  'subsequent  petition.  Kuntz  v.  Young 
[C.  C.  A.]  131  F.  719.  Where  a  lease  pro- 
vided for  the  execution  of  a  deed  to  the 
lessee  upon  its  completion,  held  lessee  be- 
ing a  party  to  a  suit  in  ejectment.  Is  bound 
by  a  decree  pro  eonfesso  entered  against 
him  therein  holding  that  he  was  only  enti- 
tled to  the  property  for  a  deslgjnated  time, 
and  is  res  judicata  In  a  subsequent  suit  for 
specific  performance.     Hartm-an  v.  Pickering 


[Miss.]  36  So.  529.  Defendant  answering 
though  not  appearing,  the  court  may  render 
judgment  on  the  merits  concluding  him  on 
a  counterclaim  set  up.  Groton  Bridge  & 
Mfg.  Co.  V.  Clark  Pressed  Brick  Co.,  126  F. 
552. 

Consent  jndsment  Is  on  merits:  See  Fidel- 
ity &  Deposit  Co.  V.  Nisbet,  119  Ga.  316,  46 
S.   E.    444. 

N'OTK:  As  to  effect  of  consent  Jndgrnients, 
see  Jenkins  v.  Robertson,  L.  R.  1  H.  L.  Sc. 
117,  122.  See  Kelly  v.  Town  of  Milan,  21  F. 
842,  863;  Nashville,  etc.,  R.  Co.  v.  U.  S.,  113 
U.  S.  261;  Hoover  v.  Mitchell,  26  Grat.  [Va.] 
387;  Bank  of  Commonwealth  v.  Hopkins,  2 
Dana  [Ky.]  395;  Bishop  v.  McGillis,  82  Wis. 
120.     Cited  in  XVIII.  Harvard  L.  B.   60. 

5.  Mandamus  against  auditor  general  to 
compel  him  to  cancel  sale  of  land  bid  In 
for  taxes  and  issue  certificate  of  purchase 
to  relator.  Hoffman  v.  Sllverthorn  [Mich.] 
100  N.  W.  183.  To  compel  city  officers  to 
Issue  warrants.  Valley  Bank  v.  Brodle  [Ariz.] 
76  P.   617.     See  2  Curr.  L.  62,  n.   65. 

Habeas  corpus:  Cormack  v.  Marshall,  211 
111.   519,   71  N.  B.   1077. 

Contra,  Rogers  v.  Superior  Court  of  San 
Francisco  [Cal.]  78  P.  344.  See  2  Curr.  L. 
62,   n.    63. 

Gamlsliment:  As  to  ownership  of  fund 
garnished.  City  of  Wichita  v.  Rock  Island 
Lumber  &  Mfg.  Co.   [Kan.]   75  P.   463. 

Partition:  Binds  as  to  quantity  ot  inter- 
est. Carter  v.  White,  134  N.  C.  466,  46  S.  B. 
983.     See  2  Curr.  L.  62,  n.   64. 

Proceedings  to  open  decree:  Oakes  v. 
Ziemer   [Neb.]    98   N.  W.   443. 

Proceedings  to  adjnst  priorities  in  -vrater: 
Held  res  judicata  of  volume  awarded  to  a 
certain  ditch.  Platte  Valley  Irr.  Co.  v.  Cen- 
tral Trust  Co.    [Colo.]   75  P.   391. 

Supplementary  proceedings:  Order  of  jus- 
tice to  one,  "who  on  examination  in  proceed- 
ings in  aid  of  execution,  admits  indebtedness 
to  judgment  debtor  to  pay  the  same  to  judg- 
ment creditor,  renders  the  question  of  the 
indebtedness  res  judicata  in  subsequent  ac- 
tion by  judgment  creditor  to  enforce  such 
order.     Carlln  v.  Hower,  24  Ohio  Clrc.  R.  153. 

6.  Rodney  v.  GIbbs  [Mo.]  82  S.  W.  187; 
Gordon  v.  Ware  Nat.  Bank  [C.  C.  A.]  132 
F.  444.  Though  mandamus  did  not  show 
that  relator  did  not  have  an  adequate 
remedy  at  law,  held  judgment  of  title  by 
supreme  court  was  res  judicata  In  subse- 
quent suit  of  trespass  to  try  title.  Tolleson 
V.  Wagner  [Tex.  Civ.  App.]  80  S.  W.  846. 
GeneraJl  judgment  was  rendered  against 
town  for  w^ork  done  on  a  public  improve- 
ment Instead  of  a  judgment  payable  out  of 
a  special  fund.  To'wn  of  Cicero  v.  People. 
105  111.  App.  406.     See  2  Curr.  L.   61,  n.  55. 

Probate  courts:  Chadbourne  v.  Hartz 
[Minn.]  101  N.  W^.  ?8.  Final  accounting  of 
a  testamentary  trustee.  In  re  Biting,  93 
App.  Dlv.  516,  87  N.  T.  S.  833.  Decree  of 
surrogate  as  to  distribution  of  trust  fund 
and  discharge  of  executors  held  not  res 
judicata  of  antenuptial  contract  over  ^rhich 
the  surrogate  had  no  jurisdiction.  Phalen 
V.  V.  S.  Trust  Co.,  44  Misc.  57,  89  N.  T.  S. 
699.  The  division  of  a  testamentary  trust 
estate  into  live  separate  trusts,  disclosed  in 
an  accounting  by  the  trustee  and  passed 
upon   and   approved   by   the   snrrogate   over 
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gated  between  the  same  parties.  That  service  was  legally  made  by  publication 
does  not  affect  the  conclusiveness  of  the  judgment  as  to  questions  actually  decid- 
ed.«  The  doctrine  does  not  apply  in  a  suit  to  set  aside  and  reopen  the  judg- 
ment claimed  as  a  bar.' 

§  2.  Adjudication  as  bar  of  causes  of  action  or  defenses}'>^As  a  general 
proposition,  it  is  stated  that  to  constitute  a  prior  adjudication  a  complete  bar  to 
a  cause  of  action  or  defense,  there  must  concur,  identity  of  partiesj^^  identity  of 


objection,  is  res  Judicata.  Id.  Proceedings 
,  brought  by  electric  railway  company  to  ap- 
propriate a  right  of  way  over  tracks  of  steam 
railway.  Dayton  &  Union  R.  Co.  v.  Dayton  & 
M.    T.    Co.,    4    Ohio    C.    C.    (N.    S.)    329. 

Distribution    of   a    balance    shown    by    the 
account    of   an    executor,    in    orphans'    court. 
In  re  Piper's  Estate,  208  Pa.  636,  67  A.  1118. 
See,   also,   critical   note   on  decrees   of  dis- 
tribution as  res  judicata,   post,  p.  1489. 

As  between  tiourts  of  law  and  eqnltyi 
Courts  of  law  and  equity  having  concur- 
rent jurisdiction  over  a  question,  and  such 
question  is  decided  at  law,  equity  will  not 
re-examine  it  (Hofmanu  v.  Burris,  210  III. 
587,  71  N.  E.  584);  but  the  adjudication  of 
a  court  of  law  does  not  bar  the  use  of  pure- 
ly equitable  defenses  in  a  court  of  equity 
to  enjoin  collection  of  law  judgment  (Head- 
ley  V.  Leavitt  [N.  J.  Err.  &  App.]  55  A.  731). 
Such  defendant  is  not  first  required  to  test 
the  correctness  of  the  law  court's  decision 
by  writ  of  error.  Id.  Judgment  in  law 
action  based  on  the  ground  that  plaintiff 
would  be  entitled  to  relief  only  in  equity 
does  not  bar  equitable  suit.  Johnson  v. 
.A.mberson  [Ala,]  37  So.  273.  Judgment  in 
suit  to  enforce  a  mechanic's  lien  showing  on 
its  face  that  plaintiff's  right  to  recover  for 
breach  of  contract  and  for  work  and  ma- 
terialSj  for  "which  he  was  not  entitled  to  a 
lien,  had  not  been  passed  on.  Koeppel  v. 
Macbeth,  96  App.  DIv.  299,  89  N.  T.  S.   969. 

As  between  conrts  of  different  Jnrlsdic,* 
tionsi  The  doctrine  applies  to  an  adjudica- 
tion by  the  court  of  another  jurisdiction 
than  that  wherein  the  second  suit  is  brought. 
Hudson-Kimberly  Pub.  Co.  v.  Toung,  90  Mo. 
App.  505.  Judgment  of  Federal  court  held 
res  judicata  in  subsequent  suit  in  state  court. 
Baldwin  v.  Eice,  44  Misc.  64,  89  N.  T.  S.  738. 
Vice  versa.  ■  Eau  Claire  Nat.  Bank  v.  Ben- 
son [C.  C.  A.]  128  P.  277.  See  2  Curr.  L.. 
62,  n.  60-62.  A  Federal  court  will  not,  how- 
ever, treat  the  decision  of  a  state  court  as 
res  judicata  where  it  would  not  so  operate 
under  the  rule  of  the  highest  court  of  the 
state.  First  Nat.  Bank  v.  Covington,  129  F. 
792. 

7.  Patent  officials:  Decisions  of  the  offi- 
cials of  the  patent  office  as  to  the  sufficiency 
of  the  disclosure  In  an  original  application 
to  support  the  invention,  defined  in  the 
counts  of  the  Issue  of  an  interference,  will 
be  accepted  as  conclusive  by  the  court  con- 
sidering the  question  of  priority  of  Inven- 
tion (Stone  V.  Pupin,  19  App.  D.  C.  396), 
and  also  that  the  claims  constituted  a  part 
of  the  Invention  Intended  to  be  covered  by 
the  original  patent  (Austin  v.  Johnson,  18 
App.  D.   C.  83). 

Refereet     Mills  v.  Allen   [R.  I.]   58  A.   622. 
Snrveyori     Establishing  a  road.     Shanllne 
V.  "Wiltsie  [Kan.]   78  P.   436. 

Eccleslaatlcal  tribunals:  Bonacum  v.  Mur- 
phy [Neb.]  98  N.  W.  1030.  See  Religious 
Societies.   2  Curr.   L.   1504,   §   6. 


Decision  of  water  commissioner  not  bind- 
ing on  conrts:  Commissioner  appointed  un- 
der Rev.  St.  1899,  §  888  et  seq.  to  determine 
priorities  of  different  appropriators.  Ryan 
v.   Tutty  [Wyo.]   78  P.   661. 

8.  Salemonson  v.  Thompson  [N.  D.]  101 
N.   W.   320. 

0.  Divorce  decree  tainted  with  fraud. 
Trammell  v.  Trammell  [Tex.  Civ.  App.]  80 
S.   W.    119. 

10.     See   2   Curr.  L.   64. 

NOTE.     Distinction   between   the    effect   of 
a  Judgment  as  a  bar  or  estoppel:     "There  is 
a  difference  between  the  effect  of  a  judgment 
as  a  bar  or  estoppel  against  the  prosecution 
of  a  second  action   upon  the  same   claim  or 
demand,  and  Its  effect  as  an  estoppel  In  an- 
other action  between  the  same  parties  upon 
a  different  claim  or  cause  of  action.     In  the 
former    case    the    judgment,    if   rendered    on 
the   merits,    constitutes    an    absolute   bar   to 
a  subsequent   action.     It   is   a  finality  as   to 
the    claim    or    demand    in    controversy,    con- 
cluding   parties    and    those    In    privity    with 
them,    not    only   as    to    every   matter    which 
was   offered   and   received   to  sustain   or   de- 
feat   the    claim    or    demand,    but    as    to    any 
other   admissible   matter   which   might   have 
been   offered   for   that   purpose.      *     •     •      If 
such  defenses  were  not  presented  in  the  ac- 
tion and  established  by  competent  evidence, 
the  subsequent  allegation  of  their  existence 
is   of  no   legal   consequence.     The   judgment 
is   as   conclusive,   so   far   as   future   proceed- 
ings   at   law    are    concerned,    as    though    the 
defense  never  existed.     The  language  there- 
fore, which  is  so  often  used,  that  a  judgment 
estops  not  only  as  to  every  ground  of  recov- 
ery or  defense  actually  presented  in  the  ac- 
tion,   but    also    as    to    every    ground    which 
might   have   been   presented.   Is   strictly   ac- 
curate, when  applied  to  the  demand  or  claim 
in  controversy.     Such  demand  or  claim,  hav- 
ing passed   into  judgment,   cannot   again   be 
brought    into    litigation    between    the    par- 
ties in  proceedings  at  law  upon  any  ground 
whatever.     But  where  the  second  action  be- 
tween  the  same   parties  is  upon  a  different 
claim  or  demand,  the  judgment  in  the  prior 
action    operates    as    an    estoppel    only   as    to 
those  matters  in  issue  or  points  controvert- 
ed,   upon    the    determination    of    which    the 
finding    or    verdict    was    rendered.      In    all 
oases,  therefore,  where  it  is  sought  to  apply 
the    estoppel   of   a   judgment   rendered   upon 
one  cause  of  action  to  matters  arising  in  a 
suit   upon   a   different    cause    of   action,    the 
inquiry  must   always   be  as   to   the   point   Or 
question    actually    litigated    and    determined 
in  the  original  action,  not  what  might  have 
been    thus    litigated    and    determined."      See 
the   leading   case   of  Cromwell   v.    County   of 
Sac,    94   U.    S.   351,    24   Law.   Ed.    195. 

\1,  Importers'  &  Traders'  Nat.  Bank  v. 
Lyons  [Pa.]  58  A.  148;  Hays  v.  Marsh,  123 
Iowa,    81.   98    N.   "W.    604;   First   Nat.    Bank   v. 
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issues^''  and  identity  of  subject-matter,"  or  the  cause  of  action  as  it  has  ieen 
termed.^* 


Yewinson  [N.  M.]  76  P.  288;  Equitable  Mortg. 
Co.  V.  McWaters,  119  Ga.  337,  46  S.  E.  437; 
Brenau  Ass'n  v.  Harbison  [Ga.]  48  S.  B. 
363;  Jefferson  County  v.  Board  of  Valuation 
&  Assessment,  25  Ky.  D.  R.  1637,  78  S.  W. 
443;  Smith  v.  Cornett  [Ky.]  80  S.  W.  1188; 
Chapman  v.  Greene  [S.  D.]  101  N.  W.  361; 
Bowdle  V.  Jencks  [S.  D.]  99  N.  W.  98;  Com- 
monwealth V.  Newton  [Mass.]  71  N.  E.  699. 
Failure  to  set  up  defense  of  adultery  In 
divorce  action  does  not  bar  action  against 
third  person  for  alienation  of  wife's  affec- 
tions. Knickerbocker  v.  Worthing  [Mich.] 
101  N.  W.  540.  Suit  against  one  railroad  for 
wrongful  death  does  not  bar  suit  against 
another  railroad  not  a  party  thereto.  Pack- 
ard V.  Hannibal  &  St.  J.  R.  Co.  [Mo.]  80  S. 
W.  951.  One  filing  a  motion  to  be  made  a 
party  defendant  but  withdrawing  it  before 
trial  is  not  bound  by  the  judgment  rendered 
in  the  case.  Rieschick  v.  Klingelhoefer,  91 
Mo.  App.  430.  Wife  entering  into  defense 
of  action  of  ejectment  against  her  husband 
held  bound  by  decree  therein.  Carpenter  v. 
Carpenter  [Mich.]  99  N.  W.  395.  Verdict  of 
Jury  in  attachment  held  not  res  judicata 
of  a  suit  in  equity  by  a  third  party  who 
had  an  attachment  suit  pending  against  the 
same  parties  for  the  same  cause  at  the  time 
verdict  was  rendered.  Ortiz  v.  First  Nat. 
Bank  [N.  M.]  78  P.  529.  See  2  Curr.  L.  64, 
n.   87. 

12.  Risbts  under  contracts:  Settlement 
of  accounts  and  discharge  of  guardian  held 
not  to  bar  surety  on  bond  from  enforcing 
a  claim  under  indemnifying  mortgage.  Howe 
V.  White,  162  Ind.  74,  69  N.  E.  684.  Judgment 
in  favor  of  seller  in  action  against  buyer 
as  to  kind  and  quality  of  goods  ordered  does 
not  bar  subsequent  action  by  buyer  for  the 
wrongful  detention  of  goods.  Minkoft  v. 
Llpschuetz,  88  N.  T.  S.  139.  Judgment  of 
foreclosure  against  plaintiff  on  notes  given 
for  purchase  price  of  machinery  does  not 
bar  plaintiff's  right  of  action  for  breach  of 
warranty.  Standefer  v.  Aultman  &  Taylor 
Machinery  Co.   [Tex.  Civ.  App.]   78  S.  W.  552. 

Rtglits  afflcctlne  propertyt  Judgment  that 
telephone  company  had  no  right  to  erect 
poles  and  w^ires  in  street  without  consent 
of  abutting  property  owner  does  not  bar 
condemnation  proceedings.  New  Union  Tel- 
ephone Co.  V.  Marsh,  96  App.  Dlv.  122,  89  N. 
Y.  S.  79.  Mortgagee  by  taking  judgment 
against  the  original  mortgagors  for  the 
amount  of  the  mortgage  debt  is  not  preclud- 
ed from  insisting  upon  foreclosure  of  mort- 
gage. Civil  Code  1897,  §  848,  as  amended, 
did  not  apply  to  this  case.  Heintz  v.  Klebba 
[Neb.]  98  N.  W.  431.  Reversal  of  judgment 
against  property  owner  as  winner  held  not 
res  judicata  in  an  action  to  make  the  judg- 
ment against  his  lessees  a  lien  on  the  prop- 
erty Trout  v.  Marvin,  24  Ohio  Circ.  R. 
333  Judgments  that  vendor,  of  right  to  take 
ice  from  pond  had  right  to  draw  off  water 
from  pond,  and  that  vendee  could  not  inter- 
fere with  flood  gates  held  hot  to  bar  action 
bv  vendee  to  restrain  vendor  from  obstruct- 
ing ditch  by  which  water  flowed  into  pond. 
McCollum   V.   Williamson.    96   App.   Div.    638, 

^^mgUU   nfflcting   .tockholder.:     Creditors 


suit  to  enforce  stockholder's  liability  and 
suit  by  stockholders  to  have  receiver  ap- 
pointed. Hamilton  Nat.  Bank  v.  American 
Loan  &  Trust  Co.  [Neb.]  100  N.  W.  202.  An 
order  restraining  the  consolidation  of  cor- 
porations on  the  ground  that  the  plan  con- 
templated an  excessive  issue  of  stock  is  not 
res  judicata  against  a  consolidation  under 
a  plan  eliminating  such  excessive  issue. 
Pierce  v.  Old  Dominion  Copper  Min.  &  Smelt. 
Co.    [N.   J.   Eq.]    58  A.   319. 

Decisions  on  tbe  pleadings;  Dismissal  of 
petition  not  showing  that  interests  of  tutrix 
conflicted  with  those  of  the  minor,  held 
not  res  Judicata  of  a  petition  showing  such 
conflict.  Alba  v.  Provident  Sav.  Life  Assur. 
Soc,   112  La.    650,   36   So.   587. 

13.  Importers'  &  Traders'  Nat.  Bank  v. 
Lyons  [Pa.]  68  A.  148;  State  v.  McEldowney, 
54  W.  Va.  695,  47  S.  E.  650.  See  2  Curr.  L. 
64,  n.  91. 

Rights  affecting  real  propertyt  Judg- 
ment in  partition  does  not  bar  subse- 
quent suit  between  the  two  parties  con- 
cerning title  to  land  not  shown  to  be  Iden- 
tical with  the  land  which  was  in  con- 
troversy In  the  partition  suit.  In  re  Sim- 
on's Estate,  20  Pa.  Super.  Ct.  450.  Ouster 
proceedings  by  landlord  at  instance  of  lessee 
against  the  latter's  sublessee  held  not  res 
judicata  of  the  sublessee's  action  against  the 
original  lessee.  Calvert  v.  Hobbs  [Mo.  App.] 
80  S.  W.  681.  Judgment  against  parties  to 
contract  holding  it  invalid  held  res  Judicata 
of  right  to  recover  rent  under  it.  Cook  v. 
Des  Moines  [Iowa]  101  N.  W.  434.  Suit 
for  damages  for  maintenance  of  dam,  held  to 
bar  similar  suit  for  damages  for  maintenance 
of  dam  replacing  the  dam  considered  in  the 
former  suit.  Stults  v.  Huntington  Water- 
works Co.    [Ind.  App.]    71  N.   E.   172. 

Rights  affecting  personal  property:  Suit 
against  nonresident  sheriff  for  conversion  of 
goods  wrongfully  seized  and  kept  without 
the  state  does  not  bar  replevin  suit  for 
such  of  the  goods  as  are  found  within  the 
state.  Levy  v.  Solomon,  207  Pa.  478,  56  A. 
1007.  Judgment  against  railroad  and  ship- 
per for  destruction  of  storehouse  does  not 
bar  action  by  railroad  against  shipper  for 
loss  of  cars,  both  losses  resulting  from  the 
same  negligent  act.  Boston  &  M.  R.  Co.  v. 
Sargent,  72  N.  H.  455,  67  A.  688.  Where 
in  an  action  for  the  price  of  goods  the  pur- 
chaser admits  owing  the  seller  a  certain 
amount,  judgment  for  the  purchaser  is  a 
bar  to  the  seller's  recovering  that  amount 
and  erroneous.  Flower  City  Plant  Food  Co. 
v.  Roberts,  81  App.  Div.  249,  80  N.  Y.  S. 
1060. 

14.  Is  conclusive  where  same  cause  of  ac- 
tion as  for  judgment  in  replevin  (Ginsburg 
V.  Morrall,  105  111.  App.  213),  or  for  an  injunc- 
tion (Maloney  v.  King  [Mont.]  76  P.  939; 
Atlanta  Trust  &  Banking  Co.  v.  Nelma,  119 
Ga.  630,  46  S.  E.  851),  Is  stated  in  second 
action  as  was  set  out  In  the  former.  Also 
dismissal  of  petition  on  general  demurrer 
bars  subsequent  suit  on  similar  petition 
stating  same  cause  o£  action.  Gunn  v.  James 
[Ga.]  48  S.  E.  148.  Judgment  in  suit  to 
have  mine  location  held  void,  held  to  bar 
suit  to  have  property  held  in  trust  for  plain- 
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Identity  of  parties^^  does  not  require  that  ■  they  stand  in  the  same  relation  as 
plaintifE  and  defendant  as  in  the  former  action,*'  nor  that  they  be  parties  to  the 
record;*'  but  requires  that  they  sue  or  be  sued  in  the  same  capacity.** 

Privies  of  a  party  are  equally  bound  with:  him.*' 

The  identity  of  cause  of  action'^''  need  only  be  substantial ;  thus  one  is  not 


tiff,  the  same  agreement  and  averments  of 
fraud  being'  the  basis  of  both  actions.  Lock- 
hart  V.  Leeds   [N.  M.]   76   P.   312. 

15.  See    2    Curr.    L.    64,   n.    90. 

16.  Owner  setting  up  payment  of  mechan- 
ics' liens  as  a  counterclaim  to  suit  by  build- 
ing contractor  held  Judgment  for  plaintiff 
was  a  bar  to  subsequent  action  by  owner 
against  surety  on  contractor's  bond.  Lamb 
V.    "Wahlenmaier    [Cal.]    77    P.    765. 

17.  Rleschick  v.  Klingelhoefer,  91  Mo. 
App.    430. 

18.  Judgment  against  one  as  executor 
does  not  bind  hlip  when  sued  individually, 
Lauby  v.  Gill,  42  Misc.  334,  86  N.  T.  S.  718. 
Action  against  one  as  maker  of  a  note  held 
not  to  bar  subsequent  action  against  him  as 
a  guarantor.  Hill  v.  Combs,  92  Mo.  App. 
242.  Judgment  dismissing  a  bill  by  the 
United  States  to  avoid,  by  way  of  forfeit- 
ure, certain  patents  of  land  issued  In  pur- 
suance of  the  wagon  road  grant,  is  a  bar 
to  a  subsequent  suit  by  the  United  States 
against  the  same  defendant  to  avoid  the 
patents  on  the  ground  that  the  lands  were 
within  an  Indian  reservation.  United  States 
V.  California  &  O.  Land  Co.,  192  U.  S.  355, 
48  Law.  Ed.  476.     See  2  Curr.  L.  64,  n.  89. 

19.  Administrators:  Administrator  is  in 
privity  with  his  Intestate.  Gordon  v.  "Ware 
Nat.  Bank  [C.  G.  A.]  132  P.  444.  Judgment 
in  suit  by  administrator  concerning  prop- 
erty of  the  estate  binds  the  heirs  as  well  as 
the  administrator.  Gunn  v.  James  [Ga.]  48 
S.  E.  148. 

Attorney  and  cUentt  That  one's  legal  ad- 
viser appears  as  amicus  curiae  In  a  suit 
does  not  make  such  person  a  party  thereto. 
McWllliams  v.  Gulf  States  Land  &  Imp.  Co. 
[La.]  35  So.  614. 

Creditors  and  trustee  In  bankruptcy:  A 
finding  on  a  creditor's  petition  that  a  trans- 
fer by  an  alleged  bankrupt  was  not  a  prefer- 
ence does  not  bind  a  trustee  in  bankruptcy 
subsequently  appointed  In  another  court,  in 
a  suit  brought  by  him  against  the  alleged 
preferred  creditor  to  recover  the  property. 
In  re  Sears,  Humbert  &  Co.  [C.  C.  A.]  128 
P.   275.  * 

Grantees  and  Judgment  debtors:  A  volun- 
tary grantee,  with  notice  of  the  facts.  Is  In 
privity  with  judgment  debtor.  Johnson  v. 
Stebblns-Thompson  Realty  Co.,  177  Mo.  581, 
76  S.  W.  1021.  Grantees  of  a  Judgment  debt- 
or not  parties  to  the  action  in  which  the 
judgment  was  rendered  are  not  concluded 
thereby.  Thompson  v.  Williamson  [N.  J.  Eq.] 
58  A.   602. 

Husband  and  -wlfei  A  Judgment  In  favor 
of  defendant  In  an  action  by  a  wife  against 
a  carrier  for  Injuries  does  not  bar  an  ac- 
tion by  the  husband  for  loss  of  her  services. 
Brlerly  v.  Union  R.  Co.  [R.  I.]  58  A.  451. 
Judgment  In  favor  of  married  woman  for 
personal  injuries  Is  not  conclusive  of  de- 
fendant's negligence  In  favor  of  husband  In 
action  by  latter  for  loss  of  wife's  services. 
Berg  ▼.  Third  Ave.  R.  Co.,  8?  N.  T.  S.  433. 


Lienors:  Judgment  in  action  to  quiet  title 
is  not  binding  on  a  Judgment  lienor  not  a 
party  to  the  action.  Jasper  County  v.  Spar- 
ham    [Iowa]    101  N.  "W.   134. 

Manufacturer  and  user:  Suit  for  Infringe- 
ment of  patent  by  user  of  article,  held  not 
barred  by  an  adverse  decision  in  a  suit 
against  manufacturer.  Eldred  v.  Breltwles- 
er,   132  P.   251. 

Minors:  Infants  answering  by  guardians 
ad  litem  are  bound  by  the  Judgment.  Thorn 
V.  De  Breteuil  [N.  T.]  71  N.  B.  470;  Plene 
V.  Kirchoff,   176  Mo.   616,   75  S.  W.   608. 

Mortgrag^ors,  mortgagees  and  the  latter's 
grantees:  A  deficiency  Judgment  fixes,  as 
against  the  mortgagor,  the  status  of  the 
mortgagee  as  Judgment  creditor.  Le  Herlsse 
V.  Hess  [N.  J.  Eq.J  57  A.  808.  A  deficiency 
Judgment  Is  conclusive  on  the  fraudulent 
grantee  of  the  mortgagor  as  to  the  valid- 
ity of  the  mortgage  and  debt  on  which  judg- 
ment is  founded.  Id.  Judgment  upholding 
validity  of  mortgage,  and  sale  thereunder  Is 
res  judicata  of  suit  by  mortgagor  against 
grantee  of  purchaser  of  sale.  Sadler  v.  Hen- 
derson,  112   La.   518,   36   So.   549. 

Municipality  and  citizen:  Adjudication  of 
right  of  city  to  mandamus  bars  similar  suit 
by  a  citizen.  State  v.  Hartford  St.  R.  Co., 
76  Conn.  174,  56  A.  506.  Judgment  dismissing 
suit  by  property  owner  to  compel  adjoining 
owners  to  build  sidewalks  at  certain  grade 
is  not  res  judicata  of  suit  by  such  adjoin- 
ing owners  to  enjoin  city  from  lowering 
grade.  Kemp  v.  Des  Moines  [Iowa]  101  N. 
W.   474. 

Principal  and  agent:  Suit  by  agent  In  his 
own  name  for  benefit  of  principal  held  to  bar 
suit  by  latter.  Stearns  v.  Shepard  &  Morse 
Lumber  Co.,  91  App.  DIv.  49,  86  N.  T.  S.  391. 

StockUolders  and  corporation:  Stockhold- 
er Is  in  privity  with  corporation.  Johnson 
v.  Stebblns-Thompson  Realty  Co.,  177  Mo. 
581,  76  S.  "W.  1021;  Vomer  V.  Simpson  [S.  C] 
47  S.  E.  729.  Judgment  in  suit  by  stock- 
holders In  the  right  of  the  corporation  bars 
subsequent  suit  by  other  stockholders  for 
same  purpose.  Hearst  v.  Putnam  Mln.  Co. 
[Utah]    77  P.   753. 

Successors  in  interest  in  waterworks,  held 
parties  the  same.  Stults  v.  Huntington 
Waterworks  Co.   [Ind.  App.]   71  N.  E.  172. 

Testamentary  trustee:  A  remainderman 
not  In  esse  at  the  time  of  a  decree  approv- 
ing the  final  account  of  a  testamentary  trus- 
tee Is  concluded  thereby.  In  re  Biting,  93 
App.  Div.  516,  87  N.  T.  S.  833. 

Vendor,  and  vendee:  Suit  against  the  ven- 
dor of  property  after  sale  does  not  bind  the 
vendee  who  Is  not  a  party  to  the  suit.  Mc- 
Wllliams V.  Gulf  States  Land  &  Imp.  Co. 
[La.]    35    So.    514. 

Witnesses:  Judgment  does  not  bind  a  wit- 
ness in  the  action.  Weston  v.  Elliott,  72  N. 
H.  433,  57  A.  336;  Rleschick  v.  Klingelhoefer, 
91  Mo.  App.   430.     See  2  Curr.  L.   67,  n.   20. 

20.     See   2  Curr.  L.   64. 
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barred  from  claiming  land^^  or  the  prcjfite  thereof^  by  a  former  suit  based  on  a 
different  right  than  that  under  which  he  now  clainiB.  One  claiming  under  the  same 
right,  it  matters  not  that  the  form  of  the  action^'  or  property^*  is  different,  or  that 
the  relief  sought  in  the  two  actions  differs  in  extent.""  Judgment  in  habeas  cor- 
pus''' or  of  exemption  of  land  from  taxation^'  bars  subsequent  action  so  long  as 
the  same  conditions  exist.  A  judgment  upon  a  note  is  not  the  same  cause  of 
action  as  the  note.''' 

Scope  of  adjudication."^ — If  parties  and  issues  be  identical,  the  adjudication 
is  binding  not  only  as  to  matters  actually  adjudicated,^"  but  as  to  everything 
which  might  have  been  litigated  under  the  issues  as  made,^^  unless  a  party  was 


21.  Suit  determining  that  one  is  not  the 
sole  owner  of  property  held  not  to  bar 
him  from  asserting  an  undivided  interest 
therein.  Selbie  v.  Graham  [S.  D.]  100  N.  W. 
755.  Judgment  in  trespass  for  use  of  a  way 
does  not  estop  defendant  from  asserting  in 
a  subsequent  action  of  trespass  a  right  to 
the  way  for  the  benefit  of  another  tract  of 
land.  Norman  v.  Sylvia  [R.  I.]  59  A.  112. 
Judgment  for  defendant  in  a  suit  of  tres- 
pass to  try  title  held  not  a  bar  to  plaintiff's 
right  to  recover  in  a  subsequent  suit  for 
a  reconveyance.  Hev.  St.  1895,  art.  5275  held 
not  to  affect  the  case.  Moore  v.  Snowball 
[Tex.]  81  S.  W.  5.  Judgment  in  forcible 
entry  and  detainer  held  to  bar  action  for 
damages  for  wrongfful  eviction.  Rankin  v. 
Hooks  [Tex.  Civ.  App.]  81  S.  "W,  1005.  Judg- 
ment in  action  to  have  a  deed  declared  fraud- 
ulent and  the  question  whether  the  delivery 
of  the  deed  antedated  attachment  decided, 
held  not  to  bar  subsequent  suit  to  remove 
cloud  on  title,  caused  by  the  attachment,  to 
land  embraced  in  the  deed,  previously  con- 
sidered, but  not  involved  in  the  former  ac- 
tion.    Clark  v.  Knox   [Colo.]   76  P.  372. 

22.  Action  for  recovery  of  rent  not  barred 
by  previous  action  for  recovery  of  posses- 
sion and  for  mesne  profits.  Linke  v.  "Wal- 
cott,   5  Ohio  C.  C.    (N.   S.)    54. 

23.  Judgment  denying  plaintiff's  right  to 
have  surplus  of  trust  fund  for  benefit  of 
defendant  applied  to  plaintiff's  judgment  is 
conclusive  of  his  right  to  have  execution  is- 
sued against  such  income.  Neuman  v.  Morti- 
mer, 90  N.  T.  S.  524. 

24.  Judgment  for  defendant  in  an  action 
by  trustee  in  bankruptcy  to  determine  own- 
ership of  insurance  policies  transferred  by 
the  bankrupt  after  loss  bars  subsequent  ac- 
tion by  trustee  to  recover  fund  on  same 
ground.  Bngel  v.  Union  Square  Bank,  94 
App.   Di-*^.   244,   87  N.  Y.   S.   1070. 

25.  That  the  defense  of  usury  in  a  loan 
secured  by  a  mortgage  falls  short  of  the 
annulment  of  the  mortgage  lien  which  was 
demanded  in  the  former  suit.  Belcher  Land 
Mortg.  Co.  V.  Norrls  [Tex.  Civ.  App.]  78  S. 
W.   390.  ^     , 

26.  Habeas  corpus  proceeding  to  obtain 
custody  of  child  held  res  judicata.  Cormack 
V.   Marshall,   211   HI.   519,   71  N.  B.   1077. 

27.  Judgment  holding  land  of  railroad  ex- 
empt owing  to  its  condition  and  use.  Chi- 
cago, etc.,  R.  Co,  V.  Nelson  [Wis.]  100  N. 
W.    1033.  ^       ,  .„    „, 

28.  First  Nat.  Bank  v.  Lewlnson  [N.  M.] 
76  P.   288. 

2».    See   2   Curr.  Li.   66. 

30.  Action  on  claim  for  work  performed; 
Issue   being  joined   on   workmanlike   manner 


of  job,  bars  subsequent  action  for  damages 
for  improper  performance  of  work.  Gold- 
berg V.  Schlessinger,  86  N.  T.  S.  209.  Judg- 
ment as  to  fraud  in  a  deed  bars  subsequent 
action  involving  the  bona  fides  of  the  deed, 
but  as  to  other  land  conveyed  thereby  but 
not  involved  in  the  former  action.  Clark  v. 
Knox  [Colo.]  7^  P.  372.  Decision  of  referee 
of  amount  "which  intervenor  in  foreclosure 
proceedings  should  be  required  to  pay  by 
reason  of  its  bid  at  foreclosure  proceedings 
held  not  res  judicata  of  defense  raised  by 
the  petition  of  intervention  in  the  foreclos- 
ure proceedings.  Farmers'  Loan  &  Trust  Co. 
v.  Hoffman  House,  '96  App.  Div.  301,  89  N.  T. 
S.  281.  Judgment  in  ejectment  in  favor  of 
plaintiff  bars  subsequent  suit  by  defendant 
against  plaintiff  in  which  right  to  land  is 
claimed  under  a  contract.  McCarthy  v.  Bir- 
mingham [Neb.]  99  N.  W.  266.  Judgment 
as  to  validity  of  claim  asserted  by  one  as 
executor  held  a  bar  to  an  action  for  the 
same  purpose  in  another  jurisdiction  by  one 
claiming  as  administrator  with  the  will  an- 
nexed. Baldwin  v.  Rice,  44  Misc.  64,  89  N. 
T.  S.  738.  Judgment,  in  replevin  to  recover 
possession  of  chattel  security,  resulting  in 
the  payment  of  the  debt,  is  res  judicata  as 
to  any  further  attempt  to  enforce  payment 
thereof.  Nichols  &  Shepard  Co.  v.  Trower 
[Okl.]    78    P.    575. 

31.  Allen  v.  Davenport  [C.  C.  A.]  132  F. 
209;  Gordon  v.  Ware  Nat.  Bank  [C.  C.  A.] 
132  F.  444;  Brown  v.  First  Nat.  Bank  [C. 
C.  A.]  132  F.  460;  In  re  Assessment  of  Prop- 
erty of  Northwestern  University,  206  111. 
64,  69  N.  B.  75;  Cresap  v.  Cresap,  54  W.  Va. 
581,  46  S.  E.  582;  Latimer  v.  Irish-American 
Bank,  119  Ga.  887,  47  S.  E.  322;  Werner  v. 
Cincinnati,  23  Ohio  Circ.  R.  475.  Judgment 
in  an  action  by  writ  of  enta-y.  In  re  Buttrick, 
185  Mass.  107,  69  N.  E.  1044.  Judgment  de- 
claring conveyance  fraudulent,  held  party 
could  not  in  subsequent  action  to  quiet  title 
claim  that  pleadings  in  former  action  were 
untrue.  Strow  v.  Allen  [Iowa]  98  N.  W.  141. 
Judgment  cannot  be  gone  behind,  in  an  ac- 
tion on  an  appeal  bond,  for  the  purpose  of 
showing  a  defense  to  the  action  in  which 
the  judgment  was  rendered.  Stewart  v. 
Miles  [Mo.  App.]  79  S.  W.  988,  See  2  Curr. 
L.    66,   n.   1-2. 

IliLVSTRATIONS.  Actions  aflectlns. — Es- 
tates of  decedents:  Suit  for  construction  of 
will  held  res  judicata  of  vaiidity  of  trust 
created  thereby.  Thorn  v.  De  Breteuil  [N. 
T.]  71  N.  E.  470.  Judgment  in  action  for 
construction  of  will  held  conclusive  as  to 
questions  in  respect  to  a  certain  bequest, 
though  not  specifically  presented  by  the 
pleadings.      Jewett   v.    Schmidt,    4'5   Misc.    34. 
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pieTented  from  presenting  the  same  by  reason  of  fraud,  accident,  or  act  of  the 
adverse  party,  unmixed  with  any  fraud  or  negligence  on  his  own  pajt.'^  The 
facts  constitiiting  an  affirmative  cause  of  action,  the  judgment  does  not  work  such 
a  bar/'  unless  he  interposes  a  part  of  such  claim  in  the  action.'*  The  judgment 
does  not  extend  to  defenses  which  could  not  have  been  set  up,'°  nor  is  one  obliged 
to  change  his  cause  of  action  in  order  to  set  up  such  matter.'*    A  defense  being 


90  N.  T.  S.  848.  A  final  decree  of  a  surro- 
gate barring  aU  claims  against  a  decedent's 
estate  not  presented  within  the  time  limit- 
ed In  the  notice  pursuant  to  Revision  1898, 
p.  764,  §  62,  is  a  bar  against  any  creditor 
failing  to  present  his  claim  within  such  time. 
Seymour  v.  Goodwin  [N.  J.  Eq.]   59  A.  93. 

Mechanic's  lien:  Judgment  of  bankruptcy 
court  as  to  what  was  due  mechanic  lienor 
from  the  bankrupt's  estate,  bankrupt  was 
building  contractor,  held  to  bar  action 
against  owner  for  unpaid  portion  of  lien. 
Southern  Planing  Mill  &  Lumber  Co.  v.  Doer- 
hoefer's  Ex'r,  25  Ky.  L,.  R.  1834,  78  S.  "W. 
882.  Failure  of  a  surety  on  a  contractor's 
bond,  when  defending  mechanic's  lien  pro- 
ceeding, to  set  up  that  the  lien  was  not 
filed  In  time,  bars  the  use  of  such  defense 
by  such  surety  when  sued  by  the  owner  of 
the  house,  against  whom  the  mechanic's  lien 
Judgment  was  rendered  and  who  paid  the 
same.  Manny  v.  National  Surety  Co.,  103 
Mo.   App.    716,    78    S.   "W.    69. 

MOTtgageA  property!  Debtor  defaulting  In 
foreclosure  suit  is  concluded  from  litigating 
in  another  suit  defenses  which  should  have 
been  litigated  in  the  foreclosure  suit.  Le 
Herisse  v.  Hess  [N.  J.  Eq.]  57  A.  808.  Judg- 
ment of  foreclosure  against  plaintiff  on  notes 
given  for  purchase  price  of  machinery  bars 
his  right  to  rescind  the  contract.  Standefer 
V.  Aultman  &  T.  Machinery  Co.  [Tex.  Civ. 
App.]  78  S.  W.  552.  Judgment  In  action  to 
cancel  mortgage  in  that  mortgagor  was  not 
the  owner  of  the  property,  adjudging  mort- 
gage valid,  bars  defense  that  mortgage  was 
usurious  to  foreclosure  action.  Belcher 
Land  Mortg.  Co.  v.  Norris  [Tex.  Civ.  App.] 
78  S.  W.  390.  An  Indorser  who  secures  the 
indulgence  of  the  holder  of  a  note  until  after 
a  foreclosure,  suit,  and  the  maker  and  a 
former  Indorser  are  exhausted,  cannot  claim 
that  the  foreclosure  suit  is  res  adjudicata 
as  to  him.  Sessions  &  Co.  v.  Isabel,  2  Ohio 
N.  P.   (N.  S.)   288. 

Mnnlclpalltlea:  Judgment  in  suit  to  in- 
validate ordinance  for  failure  to  comply  with 
the  statute  bars  subsequent  attack  in  that 
ordinance  created  a  monopoly.  Lusk  v.  Chi- 
cago, 211  in.  183,  71  N.  B.  878.  Failure  to 
plead  defense  In  suit  to  enjoin  assessment 
heia  res  judicata  In  suit  to  enforce  the 
assessment.  Allen  v.  City  of  Davenport  [C. 
C.   A.]   132  P.   209. 

Tfegllgencej  Judgment  in  suit  against 
joint  defendants  for  loss  occasioned  by  their 
negligence  held  res  judicata  on  all  questions 
but  concurrent  negligence.  Boston  &  M.  R. 
Co.  v.  Sargent,   72  N.  H.   455,   57  A.   688. 

Property:  Right  of  wife  rendered  res  judi- 
cata by  creditor's  bill.  Baldwin  v.  Hanecy. 
104  111.  App.  84.  Adjudication  as  to  title  of 
intervener  in  suit  Where  title  to  property 
was  Involved.  Klenke  v.  Noonan  [Ky.]  81 
S.  W.  241.  Judgment  in  an  action  for  rent 
held  res  judicata  In  an  action  for  a  subse- 
quent Instalment.     Franke  v.  Adams,   86  N. 


Y.  B.  293.  Party  to  partition  suit  is  barred 
from  setting  up  after  acquired  title  against 
former  co-tenants.  Carter  v.  White,  134  N. 
C.  466,  46  S.  E.  983.  Plaintift  in  ejectment 
having  the  legal  title  and  defendant  the 
equitable,  failure  by  the  latter  to  set  np 
such  title  concludes  his  rights  thereunder  as 
against  plaintiff,  and  a,  Judgment  for  plain- 
tiff determines  the  invalidity  of  defendant's 
title.  In  re  Dutton's  Estate,  208  Pa.  350, 
57  A.  719.  Judgment  against  a  defendant, 
in  a  petitory  action,  who  makes  no  answer 
or  stands  on  possession,  bars  his  subsequent- 
ly setting  up  any  title  he  then  had.  This 
rule  extends  to  inchoate  real  rights,  Lind- 
quist  V.  Maurepas  Land  &  Lumber  Co.,  112 
La.    1030,    36    So.    843. 

Pnblic  officers:  Action  on  official  bond  for 
specific  breach  bars  subsequent  actions  for 
other  breaches  existing  at  the  lime  but  not 
in  Issue  in  the  first  suit.  State  v.  Sandifer 
[S.  C]  46  S.  E.  1006.  Under  Code,  §  616,  as 
amended,  failure  of  plaintiff  to  recover  fees 
and  salary  in  the  action  adjudging  his  right 
to  ofllce  is  a  bar  to  a  subsequent  action  for 
fees  and  salary.  McCall  v.  Webb,  135  N.  C. 
356,    47   S.  E.   802. 

Trespass:  Judgment  in  action  for  dam- 
ages for  trespass  held  to  bar  action  for 
damages  for  continuing  same.  Baxter  v. 
Thede,  103  111.  App.  57.  Where  an  injunction 
was  not  sought  in  suit  to  quiet  title  and  for, 
damages  for  trespass,  held  plaintiff  was  not 
entitled  to  an  Injunction  in  a  subsequent 
suit.     Maloney  v.  King   [Mont.]   76  P.   939. 

32;  Latimer  V.  Irish-American  Bank,  119 
Ga.  887,  47  S.  B.  322.     See  2  Curr.  L.  66,  n.  3. 

33.  Brown  v.  First  Nat.  Bank  [C.  C.  A.] 
132  P.  450.  Defendant  in  ejectment,  mak- 
ing no  claim  for  the  value  of  improvements 
but  relying  on  right  thereto  under  contract, 
is  not  barred  from  claiming  the  value  there- 
of.    Decell  V.  McRee   [Miss.]    35  So.   940. 

34.  Brown  v.  First  Nat.  Bank  [C.  C.  A.] 
132  P.  450.  One  who  avails  himself  by  ac- 
tion or  defense  of  a  part  of  an  indivisible 
claim  or  cause  of  action  is  thereby  barred 
from  maintaining  an  action  or  defense  found- 
ed upon  it.     Id.     See  2  Curr.  L.  66,  n.  9-11, 

35.  Court  having  no  equity  Jurisdiction, 
right  to  pursue  equitable  rights  not  barred 
by  Judgment.  McMahan  v.  Whelan,  44  Or. 
402,  75  P.  715.  Judgment  In  suit  by  life 
tenant  to  set  aside  sale  of  his  interest  in 
land  held  not  res  Judicata  of  remaindermen's 
right  to  vacation  of  sale  of  their  remainder 
to  pay  certain  cost  bills.  Henderson  v.  Kib- 
ble, 211  111.  556,  71  N.  E.  1091.  The  pleadings 
of  the  first  suit  must  have  been  such  that 
the  party  could  have  had  the  matter  proven 
and  passed.  State  v.  MoEldowney,  54  W. 
Va.   695,   47  S.  E.  650. 

36..  Dismissal  of  action  on  contract  for 
nonperformance  does  not  bar  action  for 
quantum  meruit.  Maeder  v.  Wexler,  43  Misc. 
16,  87  N.  T.  S.  400.  Judgment  in  an  action 
t6  cancel   a   mortgage,   usury   not   being   set 
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available  in  law  or  in  equity,  failure  to  set  it  up  in  a  law  action  bars  its  use  in 
equity.'^  Failure  to  intervene  after  notice  of  suit  in  a  foreign  court  does  not  ren- 
der the  judgment  res  judicata  as  against  the  one  having  right  to  intervene.^'  De- 
fenses to  a  judgment  cannot  be  set  up  in  a  suit  upon  that  judgment.'"  One  cannot 
split  his  cause  of  action  and  have  successive  recoveries.*"  It  appearing  from  the 
record  that  the  judgment  might  have  been  rendered  on  any  one  of  several  dis- 
tinct matters,  the  whole  subject-matter  of  the  action  will  be  at  large,  and  open 
to  a  new  contention  uiiless  the  uncertainty  be  removed.*^  Mere  expressions  of 
opinion  by  the  court,*^  or  recitals  in  judgments,*"  are  not  conclusive  in  a  second 
suit,  nor  are  matters  which  can  only  be  inferred  by  argument  or  inference  from 
"the  judgment  concluded  thereby.**  Judgment  for  damages  for  a  definite  period 
is  not  res  judicata  of  plaintiff's  right  to  recover  damages  after  the  termination  of 
such  period.*'' 

§  3.  Adjudication  as  estoppel  of  facts  litigated.^" — Though  there  be  no  iden- 
tity of  issues  and  subject-matter"  an  adjudication  is  conclusive  between  the  par- 
ties*^ and  their  privies*^  as  to  all  matters  in  issue^"  and  decided"^  or  necessarily 


up,  is  not  res  judicata  of  question  in  subse- 
quent suit  to  foreclose.  Norris  v.  Belcher 
Land  Mortg.   Co.    [Tex.]    82   S.   "W.    500. 

37.  Cannot  use  it  to  enjoin  collection  of 
judgment  of  law  court.  Hoge  v.  Fidelity 
Loan  &  Trust  Co.    [Va.]    48  S.  B.   494. 

38.  Plaintiff's  failure  to  intervene  and  set 
up  title  to  logs  taken  from  his  land  and  sold 
to  defendant  in  a  suit  by  the  trespasser 
against  defendant  does  not  bar  plaintiff  from 
recovering  their  value  of  defendant.  Jones 
Lumber  Co.  v.  Gatliff    [Ky.]    82  S.   W.    295. 

39.  Statute  of  limitations.  Tomlin  v. 
Woods  [Iowa]  101  N.  W.  135.  That  sum- 
mons was  defective,  though  not  void.     Id. 

40.  Action  wherein  damages  were  recov- 
ered for  breach  of  contract  to  deliver  goods, 
held  to  bar  subsequent  actions  for  damages 
for  failure  to  deliver  goods  thereunder  at 
subsequent  time.  Pakas  v.  HSllingshead,  42 
Misc.  287,  86  N.  Y.  S.  560.  See  2  Curr.  L.  67, 
n.  9-11.     See,  also,  Pleading,  2  Curr.  L.  1178. 

41.  Fulton  v.  Gesterding   [Fla.]   36  So.  56. 

42.  Suit  to  recover  damages  from  cap- 
sizing of  tug  due  to  negligence,  expression 
of  opinion  by  court  that  capsizing  was  due 
to  sea  perils  held  not  conclusive  in  second 
suit.  Williamson  v.  McCaldin  Bros.  Co.  [C. 
C.  A.]  122  F.  63.  That  mandamus  would  is- 
sue against  comptroller  general  to  issue  war- 
rant for  salary  of  judge,  if  there  was  any 
money  in  treasury.  State  v.  Jennings  [S.  C] 
47  S.  B.  683.  An  appellate  court  by  holding 
that  the  lower  court  has  no  power  to  modify 
a  decree  does  not  render  plaintiff's  rights 
under  such  modification  res  judicata.  Bark- 
man  V.  Barkman,  209  111.  269,  70  N.  B.  652. 

43.  Recital  in  judgment  of  commissioners' 
court.  Tarrant  County  v.  Butler  [Tex.  Civ. 
App.]   80  S.   W.  656. 

44.  Weidner  v.  Lund,  105  111.  App.  454. 

45.  Candler  v.  AshevlUe  Electric  Co.,  135 
N.    C.    12,    47    S.   B.    114. 

46.  See  ante,  §  2,  for  note  on  distinction 
between  the  effect  of  a  judgment  as  a  bar 
or  estoppel.     See,  also,   2  Curr.   L.   67. 

47.  First  Nat.  Bank  v.  Covington,  129  P. 
792;  Chicago,  etc.,  R.  Co.  v.  Cass  County 
[Neb.]   101  N.  W.  11.  ,  ^^ 

48.  Agnew  v.  Montgomery  [Neb.]  99  N.  W. 
820:   Hart  v.   Manson,    119   Ga.    865,    47    S.   B. 


345;  Harrison  v.  Ottman,  111  La.  730,  35  So. 
844;  German  Protestant  Orphan  Asylum  v. 
Barber  Asphalt  Pav.  Co.  [Ky.]  82  S.  W.  632. 
See    2    Curr.   L.    67,    n.    19. 

ILLUSTRATIONS:  An  adjudication  that 
certain  bonds  of  a  city  were  invalid  does 
not  annul  other  bonds  of  the  same  issue 
sold  to  other  parties.  City  of  Ironwood  v. 
Wickes,  93  App.  Div.  164,  87  N.  T.  S.  554. 
Judgment  not  admissible  in  evidence  against 
a  stranger.  Lang  v.  Metzger,  206  111.  475,  69 
N.    B.    493. 

Criminal  proceedings:  A  judgment  in  a 
criminal  case  cannot  be  used  in  a  civil  ac- 
tion to  establish  the  facts  on  which  such 
judgment  rests.  Risdon  v.  Yates  [Cal.]  78 
P.  641.  But  where  a  defendant  has  pleaded 
guilty  in  a  criminal  case,  the  plea  and  judg- 
ment may  be  received  in  evidence  as  an  ad- 
mission,  but  are  not  conclusive.     Id. 

Bstates  of  decedents:  Grant  of  letters  of 
administration  to  alleged  widow  is  not  con- 
clusive of  latter's  marriage  to  deceased  as 
against  one  not  taking  part  In  the  adminis- 
tration proceedings.  Phillips  v.  Heraty 
[Mich.]   100  N.  W.  186. 

Judgments  as  to  title:  A  party  acquir- 
ing rights  after  foreclosure  but  before  sale, 
not  being  a  party  to  the  foreclosure  pro- 
ceeding. Is  not  bound  by  the  decree  there- 
in. Thompson  v.  Schenectady  R.  Co.  [C.  C. 
A.]  131  F.  577.  The  title  of  grantees  who 
are  not  made  parties  to  a  subsequent  fore- 
closure suit  is  unaffected  by  such  suit.  Ad- 
ams V.  Hopkins  [Cal.]  77  P.  712.  City  not 
a  party  to  a  suit  to  quiet  title  is  not  bound 
by  determination  as  to  location  of  street. 
Dows  Real  Bstate  &  Trust  Co.  v.  Bmerson 
[Iowa]  99  N.  W.  724.  Judgment  In  suit 
against  alleged  owner  of  land  cannot  be  in- 
terposed as  res  judicata  in  suit  against  an- 
other claiming  ownership.  Duff  v.  Cornett 
[Ky.]    82    S.    W.    1004. 

40.     THOSE}  IN  PRIVITY. — ^Agency: 

Owner  of  paper  In  common  with  another, 
the  latter  having  notice  of  the  suit.  Glass 
V.  Parish  of  Concordia  [La.]   37  So.  189. 

Assignor  and  assignee  subsequent  to  in- 
stitution of  suit.  Lockhart  v.  Leeds  [N.  M.] 
76  P.  312.  Assignee  for  benefit  of  cred- 
itors.    In  re  Roberts,   90  N.  Y.  S.   731. 

Cestnls  que  tmstent,  as  to  judgment  against 
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involved  in  the  decision  made.'^^    Persons  concluded. — One  may  be  bound,  though 


trustee  as  to  the  latter's  duty  to  account. 
Felkner  v.  Dooly,   27  Utah,   350,  75   P.   854. 

Grantor  nnd  fraudulent  grrantee  as  against 
judgment  creditor.  Salemonson  v.  Thomp- 
son  [N.  D.]    101  N.  W.   320. 

Principal  and  surety  i  See  2  Curr.  L.  68. 
On  contractor's  bond.  Friend  v.  Ralston 
[Wash.]  77  P.  794.  Surety  on  condemnation 
money  bond  given  by  defendant  in  distress 
warrant  proceedings.  Price  v.  Carlton  [Ga.] 
48  S.  E.  721.  Determination  of  liability  of 
administrator  is  res  judicata  in  suit  on  ap- 
peal bonds  of  latter.  McDonald  v.  Holdom, 
208    111.    128,    70   N.    E.    21. 

Probate  proceedlngB  held  to  bind  all  par- 
ties and  all  persons  ■whose  Interests  were  de- 
rivative from  the  rights  of  any  party  so 
concluded.  Jewett  v.  Schmidt,  45  Misc.  34, 
90  N.   Y.   S.  848. 

Public  officers  I  An  estoppel  by  judgment 
against  a  public  officer  as  such  operates  upon 
the  office  and  binds  his  successor.  State  v. 
Clinton   County   Com'rs,    162   Ind.    580,    70    N. 

E.  373. 

Purchasers  at  Judicial  sales  i  Judgment  in 
action  on  note, that  land  securing  it  is  sub- 
ject to  sale  is  res  judicata  of  same  question 
in  action  of  ejectment  by  grantee  of  pur- 
chaser at  judicial  sale.  Edmonston  v.  Car- 
ter  [Mo.]    79   S.   W.    459. 

Trustee  in  bankruptcy  is  in  privity  with 
creditors.  Des  Moines  Sav.  Bank  v.  Morgan 
Jewelry  Co.,  123  Iowa,  432,   99  N.  "W.  121. 

those:  not  in  privity.  Grantor  and 
fraudulent  grantee:  Judgment  rendered 
subsequently  to  the  conveyance  is  not  con- 
clusive upon  the  grantee  as  to  the  exist- 
ence or  amount  of  the  debt  at  the  time  of 
the  transfer.     Lynch  v.  Burt   [C.  C.  A.]    132 

F.  417. 

Husband  and  irlfei  See  2  Curr.  L.  68.  Suit 
as  to  title  to  property.  Baxter  v.  Brown 
[R.  I.]    59  A.  73. 

Mortgagor  and  creditors:  Hopkins  V.  Co- 
foid,  103  111.  App.  167.  Judgment  creditor. 
Stastny  v.  Pease  [Iowa]  100  N.  W.  482. 

Mortgagor  and  mortgagee:  Columbia  Ave. 
Sav.  Fund,  Safe  Deposit,  Title  &  Trust  Co. 
V.  Dawson,   130  P.   152. 

Mother  and  son:  In  proceedings  for  dis- 
tribution of  an  estate.  Sorensen  v.  Soren- 
sen    [Neb.]    98  N.   W.    837. 

Stoclchalders,  not  of  the  same  class,  in  a 
building  and  loan  association.  Ottensoser  v. 
Scott   [Pla.]    37  So.  161.     See  2  Curr.  L.   68. 

Tenants  in  common:  Allred  V.  Smith,  135 
N.    C.    443,    47    S.    E.    597. 

Vendor  and  vendee:  Latter  is  not  bound 
by  judgment  in  subsequent  action  of  trover 
against  his  vendor.  Washington  Exch.  Bank 
V.  Holland  &  Co.  [Ga.]  48  S.  B.  912.  See  2 
Curr.    L.    68. 

50.  State  v.  MoEldowney,  54  W.  Va.  696, 
47  S.  E.  650;  Agnew  v.  Montgomery  [Neb.] 
99  N.  W.  820.  Judgment  In  partition  suit 
held  not  to  estop  widow  from  asserting 
homestead  rights  in  the  property.  Penn  v. 
Case  [Tex.  Civ.  App.]  81  S.  W.  349.  A  sale 
of  cotton  being  rescinded  and  a  new  sale 
entered  into  in  the  carrying  out  of  which 
the  buyer  converted  the  cotton,  the  setting 
up  of  such  conversion  In  an  action  held  not 
to  render  the  judgment  therein  res  judicata 
of  the  rescission  of  the  original  contract. 
Lytic    V.    Crawford,    90   App.    Dlv.    605,    S6   N. 


Y,  S.  90.  Judgment  of  divorce  adjudicating 
property  rights  of  wife  held  not  res  judi- 
cata of  wife's  rights  as  assignee  of  an  in- 
surance policy  on  life  of  husband.  Hatch  v. 
Hatch  [Tex.  Civ.  App.]  80  S.  W.  411.  Ac- 
tion for  service  held  conclusive  as  to  amount 
and  validity  of  claim,  but  not  of  judgment 
creditor's  right  to  a  preference  from  his 
debtor's  Insolvent  estate.  In  re  Roberts,  90 
N.  Y.  S.  731.  Adjudication  that  one  is  the 
holder  of  the  legal  title  is  not  res  judicata 
on  the  questions  as  to  whether  he  held  it 
for  another  or  upon  an  implied  trust.  First 
Nat.  Bank  v.  Leech,  207  111.  215,  69  N.  B. 
890.     See  2  Curr.  L.   70,  n.  31. 

Collateral  matters  not  embraced:  Judg- 
ment in  suit  to  enjoin  use  of  mining  prop- 
erty held  not  res  judicata  on  question  of 
conspiracy  raised  therein,  so  as  to  bar  sub- 
sequent suit  to  restrain  the  carrying  out  of 
such  conspiracy.  Campbell  v.  Milliken  [Colo. 
App.]  78  P.  620.  Decree  directing  receiver  of 
bank  to  turn  over  certain  bonds  to  the  trans- 
feree is  not  res  judicata  on  the  right  of  the 
transferee  to  interest  collected  by  the  re- 
ceiver merely  because  the  decree  did  not 
mention  Interest.  People  v.  Globe  Sav.  Bank 
[111.]  71  N.  E.  820.  In  a  suit  to  set  aside 
a  conveyance  of  land,  the  only  question  de- 
termined was  whether  the  town  officers  had 
authority  to  buy  the  land,  held  a  dismissal 
of  the  bill  was  not  res  judicata  as  to  the 
validity  of  contracts  to  sink  wells  on  the 
land  and  which  were  incidentally  introduced 
in  the  suit.  Smith  v.  Inhabitants  of  Stough- 
ton,   185  Mass.   329,  70  N.   E.   195. 

51.  Gentry  v.  Paciilc  Life  Stock  Co.  [Or.] 
77  P.  116;  Columbia  Ave.  Sav.  Fund,  Safe 
Deposit,  Title  &  Trust  Co.  v.  Dawson,  130  F. 
162;  Harper,  HoUingsworth  &  Darby  Co.  v. 
Mountain  Water  Co.  [N.  J.  Eq.]  56  A.  297; 
Stearns  v.  Shepard  &  Morse  Lumber  Co.,  91 
App.  Div.  49,  86  N.  Y.  S.  391.  A  litigant 
denying  a  certain  proposition  of  law  and  fact 
he  cannot  afterward  assert  what  he  has 
denied,  a  judgment  having  been  rendered 
sustaining  his  denial.  Vicksburg,  etc.,  R.  Co. 
V.    Tibbs,    112    La.    51,    36    So.    223. 

ILLUSTRATIONS.  Judgments  deciding 
facts  aifecting  alimony:  Judgment  granting 
husband  divorce  held  to  bar  action  by  wife 
for  alimony  on  any  of  the  grounds  decided 
against  her  in  the  divorce  proceeding.  Phil- 
lips   V.    Phillips    [Kan.]    76    P.    842. 

Commercial  paper:  Determination  of  ques- 
tion of  fraud  in  suit  to  enjoin  sale  of  col- 
lateral given  to  secure  a  note  held  res  judi- 
cata in  a  subsequent  action  on  the  note. 
Mills  V.  Allen  [R.  I.]  58  A.  622.  Judgment 
in  an  action  on  one  of  a  series  of  notes  that 
there  was  a  failure  of  consideration  bars 
granting  subsequent  motion  to  open  a  de- 
fault judgment  entered  In  suit  upon  another 
of  the  notes,  the  affidavit  setting  up  the 
same  consideration  as  considered  in  the  oth- 
er action.  Amshel  v.  Hosenfeld,  20  Pa.  Super. 
Ct.    373. 

Contract  rights:  Judgment  for  back  rent 
up  to  a  certain  date,  held  not  to  estop  de- 
fendant from  showing  payment  of  rent  up 
to  a  prior  date.  Hieronymus  Bros.  v.  Bien- 
ville Water  Supply  Co.  [Ala.]  36  So.  453.  A 
finding  in  a  suit  for  agreed  compensation 
for  services  that  the  services  were  not  ren- 
dered Is  conclusive  in  a  subsequent  suit  to 
recover   the   reasonable    value   of   the    serv- 
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not  a  party  where  he  has  negligently  failed  to  become  a  party,"  or  where  the  sub- 


ices.  Randall  v.  Carpenter  [R.  I.]  57  A.  865. 
Judgment  held  conclusive  as  to  the  amount 
of  water  defendants  were  entitled  to  with- 
draw from  plaintiff's  canal  feeder,  but  not 
as  to  the  means  adopted  by  plaintiffs  to  re- 
strict defendant's  quantity  to  the  right 
amount.  Merrifleld  v.  Canal  Com'rs  of  Illi- 
nois &  M.   Canal   [111.]    72  N.   E.   405. 

Debts:  Former  judgment  held  conclusive 
evidence  of  debt  and  amount  in  action  by 
judgment  creditor  against  fraudulent  gran- 
tee of  debtor.  Salemonson  v.  Thompson  [N. 
D.   101   N.  "W.   320. 

Tenancy:  Judgment  for  tenant  in  sum- 
mary proceedings  for  damages  for  wrong- 
ful eviction  does  not  bar  landlord  from  show- 
ing in  a  subsequent  action  the  value  of  the 
crop,  -and  what  portion  of  it  he  was  en- 
titled to  retain  for  advancements  made  be- 
fore eviction.  Burwell  v.  Brodie,  134  N.  C. 
540,    47   S.   B.   47. 

Mnnlclpal  Improvements:  Determination  of 
question  of  benefits,  held  res  judicata  in 
subsequent  proceeding  to  levy  supplemental 
assessment.  Town  of  Cicero  v.  Green,  211 
111.    241,    71   N.   E.    884. 

Nesllgence:  Williamson  v.  McCaldin  Bros. 
Co.  [C.  C.  A.]  122  P.  63.  Conclusive  evidence 
of  defect,  lack  of  contributory  negligence, 
and  amount  recovered  in  suit  for  personal 
injuries.  Tolmie  V.  Fidelity  &  Casualty  Co., 
88    N.   T.   S.    717. 

Question  of  liability:  The  question  of  lia- 
bility being  determined,  it  cannot  again  be 
raised  at  a  hearing  to  assess  damages,  or 
by  a  request  for  a  ruling  by  the  court  on  a 
motion  for  a  new  trial.  National  Mach.  & 
Tool  Co.  V.  Standard  Shoe  Machinery  Co. 
[Mass.]  70  N.  B.  1038.  Judgment  against 
principal  and  surety  held  conclusive  of  prin- 
cipal's liability  in  action  against  him  by 
his  surety  who  paid  Judgment.  Reed  v. 
Humphrey    [Kan.]    76   P.   390. 

Real  property:  Determination  of  owner- 
ship in  suit  to  enjoin  ejectment  held  res 
judicata  in  action  of  ejectment.  Rausch  v. 
Briefer  [Mich.]  101  N.  "W.  523.  Title  passed 
on  in  an  action  for  trespass,  held  res  judi- 
cata in  a  subsequent  action  of  ejectment. 
Herschbach  v.  Cohen,  207  111.  517,  69  N.  E. 
932.  Determination  of  nondelivery  of  deed 
in  an  action  wherein  the  complaint  alleges 
ownership  and  wrongful  entry  by  defendant, 
held  conclusive  in  action  to  remove  cloud  on 
title  and  recover  possession.  Storrs  v.  Rob- 
inson [Conn.]  58  A.  746.  Title  of  mortgagor 
determined.  Fiene  v.  KirchofC,  176  Mo.  516, 
76  S.  W.  60S.  Judgment  in  suit  for  general 
accounting  that  contract  was  one  for  rent 
of  premises  and  finding  the  amount  due 
thereunder  is  binding  in  a  subsequent  dis- 
tress warrant  proceeding  between  the  par- 
ties. Price  V.  Carlton  [Ga.]  48  S.  B.  721. 
Judgment  in  partition  that  no  part  of  a  pay- 
ment to  redeem  land  from  mortgage  fore- 
closure was  a  lien  on  plaintiff's  interest, 
held  conclusive  in  a  subsequent  suit  to  re- 
cover plaintiff's  share  of  such  payment.  Ivan- 
covich  v.  Weilenman  [Cal.]  78  P.  268.  Judg- 
ment in  partition  proceedings  that  adoption 
proceedings  were  valid  is  res  judicata  there- 
of in  another  suit  for  partition  of  other 
land  Brack  v.  Boyd,  211  111.  290,  71  N.  E.  995. 
Brack  v.  Boyd,  211  111.  290,  71  N.  E.  995. 
Right  of  wife  to  property  rendered  res  judi- 
cata by  judgment  In  a  creditor's  suit.    Bald- 


win V.  Hanecy,  104  111.  App.  84.  Liability  of 
property  to  taxation  depending  on  the  ex- 
istence of  a  specific  fact.  Chicago,  etc.,  R. 
Co.  V.  Cass  County  [Neb.]  101  N.  W.  11. 
Unsuccessful  attempt  to  foreclose  mortgage 
in  equity  suit,  there  being  an  improper  join- 
der of  causes  of  action,  held  not  to  bar  mort- 
gagee from  claiming,  in  a  subsequent  action 
of  ejectment,  the  rights  of  a  mortgagee  in 
possession.  Stroup  v.  Pepper  [Kan.]  76  P. 
825.  Recital  in  decree  in  partition  as  to 
parentage  of  party,  the  question  not  being 
in  issue,  held  not  res  judicata  In  subsequent 
suit  to  set  aside  a  will.  Stone  v.  Salisbury, 
209  111.  56,   70  N.  B.   605. 

Sale  of  goods:  Determination  of  question 
of  payment  he_ld  res  judicata  in  subsequent 
suit  to  recover  price  paid  for  undelivered 
portion.  Borches  &  Co.  v.  Arbuckle  Bros. 
[Tenn.]    78    S.   W.    266. 

Taxation:  Question  of  exemption  held  res 
judicata  in  suit  Involving  taxes  levied  for 
a  different  year  or  under  a  different  statute. 
Georgia  R.  &  Banking  Co.  v.  Wright,  132 
F.    912. 

Tmstst  In  a  suit  concerning  property,  a 
relation  of  trust  being  established  between 
the  parties,  the  judgment  Is  res  judicata  on 
the  subject  of  the  relationship  in  a  suit  by 
the  trustee  to  recover  for  services  rendered 
with  reference  to  such  property.  Hassard 
v.  Coyle  [R.  I.]  58  A.  987.  Findings  in 
divorce  suit,  of  existence  and  terms  of  agree- 
ment under  which  land  of  one  party  was  con- 
veyed held  conclusive  in  a  subsequent  ac- 
tion to  recover  the  price  on  the  grouhd  of 
a  different  consideration.  Caseday  v.  Lind- 
strom,  44  Or.    309,   75  P.   222. 

See  2  Curr.  L.   67,  n.  15. 

5a.  Stooker  v.  Nemaha  County  [Neb.]  100 
N.  W.  308.  Though  trial  judge  makes  no 
findings  of  fact  and  does  not  mention  the 
contention  in  his  memorandum.  Fayer weath- 
er V.  Ritch,  26  S.  Ct.  68.  Verdict  estab- 
lishing nuisance  held  to  conclude  fact  of 
nonexistence  of  clay  stratum  with,  which 
the  nuisance  could  not  exist.  Harper,  Hol- 
llngsworth  &  Darby  Co.  v.  Mountain  Water 
Co.  [N.  J»  Bq.]  56  A.  297.  Decision  that  ac- 
tion to  recover  realty  was  not  barred  by 
Code  Civ.  Proc.  §  318,  held  to  establish  that 
plaintiff  or  his  predecessors  had  been  seized 
of  the  property  within  5  years.  Baum  v. 
Roper  [Cal.]  78  P.  466.  Judgment  decreeing 
sale  of  goods  and  payment  therefor  is  res 
judicata  of  a  claim  subsequently  set  up  by 
the  seller  when  sued  by  the  buyer  to  re- 
cover purchase  price  for  goods  not  deliv- 
ered. Borches  &  Co.  v.  Arbuckle  Bros.  [Tenn.] 
78  S.  W.  266.  Where  in  scire  facias  sur 
mortgage  there  was  no  defense  that  plain- 
tiff had  defaulted  In  making  advances  agreed 
upon  for  the  Improvement  of  the  land,  no 
such  defense  could  be  set  up  In  an  action  to 
foreclose  another  mortgage  between  the 
same  parties.  Continental  Title  &  Trust  Co. 
V.  Devlin  [Pa,]  58  A.  843.  A  judgment  of 
conviction  Is  conclusive  evidence  of  prob- 
able cause  In  a  subsequent  action  for  ma- 
licious prosecution.  Kruegel  v.  Stewart 
[Tex.  Civ.  App.]  81  S.  W.  365.  Judgment 
of  eviction  against  tenant  is  conclusive  of 
the  relatloE  of  landlord  a.nd  tenant,  of  the 
existence  and  validity  of  the  lease,  and  of 
the    landlord's    right    to    regain    possession. 
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jeot  is  regulated  by  statute,"*  or  where  the  judgment  constitutes  a  link  in  a  chain 
of  title,"'  or  where  the  proceeding  is  in  rem  ;"*  but  this  does  not  include  judgments 
quasi  in  rem."''  The  person  sought  to  be  bound  need  not  have  been  a  necessary 
party  to  the  former  adjudication.'*  One  voluntarily  becoming  a  party  to  the  liti- 
gation is  bound  thereby.""  One  protesting,  by  counsel,  against  a  proceeding  but 
not  intervening  therein,  is  not  a  party  thereto  so  as  to  be  bound  thereby."  Ap- 
pellant by  dismissing  his  appeal  does  not  in  any  way  affect  an  intervener  whose 
rights  have  been  concluded  by  the  judgment."  The  parties  must  claim  in  the 
same  right,*^  and  it  is  immaterial  what  views  the  parties  championed  in  the  first 
suit.*'  One  being  dismissed  from  the  action  before  final  judgment,  the  latter  is 
not  binding  on  him,**  and  if  dismissed  by  the  final  judgment,  decisions  in  ancil- 
lary proceedings  are  not  res  judicata  as  to  him.*"  Both  parties  must  be  bound  by 
the  former  judgment,**  and  must  have  been  and  continue  to  be  adverse,*^  though 
they  need  not  occupy  the  same  relation  as  plaintiff  or  defendant.** 

Matters  concluded.'^'' — Estoppel  by  res  judicata  cannot  be  predicated  on  a  deci- 
sion of  a  question  of  law,"  nor  does  it  extend  to  immaterial  and  unessential  facts,'* 


Harvin  v.  Blackman,  112  La.  24,  36  So.  213. 
A.  Judgmont  roll  In  summary  proceedings 
for  nonpayment  of  rent,  held  conclusive 
evidence  as  to  all  facts  necessary  to  support 
a  recovery  except  the  amount  of  rent  due. 
Goetschius  v.  Shapiro,  88  N.  T.  S.  171.  As 
to  what  facts  are  rendered  conclusive  and 
(That  are  not  by  judgment,  under  Eev.  St. 
f  4275,  against  winners  at  gaming,  eee 
Trout  V.   Marvin,   24   Ohio   Giro.    R.    333. 

53.  Distribution  by  the  orphan's  court  of 
a  balance  sho"wn  by  the  account  of  an  ex- 
ecutor or  administrator.  In  re  Piper's  Es- 
tate,  208  Pa.   636,   57  A.  1118. 

54.  Unknown  heirs.  Under  Pasch.  Dig. 
art.  5460.  Houston,  etc.,  R.  Co.  v.  De  Berry 
[Tex.    Civ.    App.]    78    S.   W.    736. 

55.  Chapman  v.  Greene  [S.  D.]  101  N.  W. 
351;  Harrison  v.  Ottmon,  111  La.  730,  35  So. 
844.  Adjudication  of  one's  homestead  rights 
held  binding  in  a  suit  between  such  person 
and  a  stranger  to  the  former  action  In  a  sub- 
sequent suit  of  forcible  entry  and  detainer. 
Merki  v.   Merki    [in.]    72   N.   B.    9. 

56.  Sorensen  v.  Sorensen  [Neb.]  98  N.  W. 
837;  Chapman  v.  Greene  [S.  D.]  101  N.  W. 
351  [Dicta].  A  decree  by  the  probate  court 
having  jurisdiction,  assigning  the  residue  of 
the  estate  of  a  deceased  person  is  conclusive 
upon  all  persons  interested  in  the  estate. 
Chadbourne  v.   Hartz   [Minn.]   101   N.   W.    68. 

57.  Judgment  setting  aside  deed.  Allred 
V.    Smith,    135   N.   C.    443,    47   S.   E.    597. 

58.  Mortgagee  of  bankrupt  intervening 
in  bankruptcy  proceedings.  Des  Moines  Sav. 
Bank  v.  Morgan  Jewelry  Co.,  123  Iowa,  432, 
99  N.  W.   121. 

59.  As  to  amount  of  costs.  State  v.  New 
Orleans  Debenture  Redemption  Co.,  112  La. 
1,  36  So.  205.  One  claiming  half  interest  In 
a  note  intervening  In  action  thereon,  held 
concluded  by  judgment.  Kline  v.  Mohr,  142 
Cal.  673,  76  P.  650.  Where  an  attorney  em- 
ployed by  a  receiver  Joins  the  receiver  In 
submitting  his  claim  for  services  to  the 
court,  the  court's  award  is  binding  upon  him, 
until  properly  set  aside,  though  the  receiv- 
er is  personally  liable  to  him.  Harrigan  v. 
Gilchrist   [Wis.]   99  N.   W.   909. 

eo.  Protested  against  scheme  for  settling 
affairs    of   Insolvent    building    and    loan    as- 


sociation.    Ottensoser   v.  Scott    [Pla.]   37   So. 
161. 

61.  Intervener's  appeal  had  been  dis- 
missed. Kline  V.  Mohr,  142  Cal.  673,  76  P. 
650. 

62.  JVot  In  same  rlsht:  One  selling  prop- 
erty as  executrix  may  claim  same  on  sub- 
sequently Inheriting  It.  Rice  v.  Bamberg 
[S.  C]    46  S.  E.  1009. 

63.  Borches  &  Co.  v.  Arbuckle  Bros. 
[Tenn.]   78  S.  W.  266. 

64.  Decree  in  partition  dismissing  holder 
of  sheriff's  deed  as  a  party  defendant,  held 
judgment  In  such  suit  not  res  judicata  on 
his  right  to  the  property.  Atlee  v.  Bullard, 
123  Iowa,  274,  98  N.  W.  889.  See  2  Curr.  L. 
69,   n.   25. 

65.  Attachment  proceedings.  Fred  Krug 
Brew.  Co.  v.  Healey  [Neb.]  101  N.  W.  329; 
Id.    [Neb.]    99    N.    W.    489. 

66.  Allred  V.  Smith,  135  N.  C.  443,  47  S. 
B.  597.  Judgment  allowing  partition  bind- 
ing on  those  who  were  parties  to  the  suit, 
but  not  on  one  not  a  party.  In  re  Buttrlck. 
185  Mass.  107,  69  N.  B.  1044.  A  finding  of 
unseaworthiness  In  an  action  by  the  owner 
of  goods  against  the  owner  of  a  scow  for 
loss  of  cargo  does  not  bind  the  latter  party 
in  a  suit  against  the  insurer  of  the  cargo. 
Chesapeake  Lighterage  &  Towing  Co.  v. 
Western  Assur.  Co.   [Md.]   58  A.  16. 

67.  Plene  v.  Klrchoff,  176  Mo.  615,  75  S. 
W.    608. 

68.  Defendant  In  former  action  became 
plaintiff  in  subsequent  one,  and  vice  versa. 
Storrs  V.  Robinson  [Conn.]  58  A.  746.  Were 
both  defendants  in  the  former  action.  Bald- 
win V.  Hanecy,  104  111.  App.  84.  See  2  Curr. 
L.    64,    n.    90. 

69.  See   2   Curr.   L.   70. 

70.  That  bridge  was  "part  of  continuous 
line  of  road"  within  meaning  of  Comp.  St. 
1899,  p.  954,  0.  77,  art.  1.  Chicago,  etc.,  R. 
Co.  V.  Cass  County  [Neb.]  101  N.  W.  11. 
See  Wllsle  v.  Common  Council  [Mich.]  100 
N.  W.  605,  where  the  court  holds  that  a 
decision  of  law  is  not  binding  in  a  subse- 
quent  suit   between   different   parties. 

71.  Finding  in  suit  to  have  deed  canceled 
as  fraudulent  that  It  had  never  been  deliv- 
ered, held  not  conclusive  In  subsequent  par- 
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but  an  issue  being  presented  by  the  pleadings  and  urged  by  counsel,  the  decision 
of  the  court  is  conclusive,  though  it  was  not  necessary  to  the  decision.''^  The 
estoppel  extends  only  to  the  facts  as  they  were  at  the  time  judgment  was  ren- 
dered.'' That  thQ  judgment  might  have  been  based  upon  a  different  ground  does 
not  affect  its  conclusiveness,'*  and  being  based  upon  two  grounds,  it  is  conclusive 
as  to  the  existence  of  both  or  either."  The  judgment,  either  expressly'"  or  as  a 
necessary  implication,"  leaving  the  matter  open,  the  question  is  not  thereby  ren- 
dered res  judicata.  Provision  in  judgment  in  law  court  that  it  should  be  with- 
out prejudice  to  other  remedies  of  plaintiff  does  not  affect  the  conclusiveness,  as 
an  estoppel,  of  a  former  judgment  in  equity." 

§  4.  Pleading  and  proof.'"' — Former  adjudication  to  be  available  must  be 
pleaded,*"  though  if  not,  the  judgment  is  still  admissible  in  evidence,  biit  is  not 
a  conclusive  bar  to  the  action.'^  The  former  adjudication  fully  appearing  in  the 
complaint'^  or  answer,''  a  party  is  not  generally  required  to  again  plead  the  same. 
In  such  a  case  the  question  of  res  judicata  may  be  raised  by  demurrer;'*  in  all 
others  it  should  be  raised  by  plea."  Plaintiff  cannot  set  up  res  judicata  in  his 
reply  when  to  do  so  would  render  the  latter  inconsistent  with  the  complaint."' 
The  plea  should  refer  to  the  particular  s\iit  relied  on  with  such  particularity  that 
an  issue  can  be  drawn;"  it  must  show  the  identities  between  the  two  actions;"  and 
that  there  was  a  final  judgment  on  the  merits  by  a  court  of  competent  jurisdiction.'* 
Though  failing  in  this  regard,  it  may  be  amended  providing  that  a  new  cause  of 
action  is  not  thereby  set  out."^ 

The  burden  is  on  the.  party  setting  up  the  plea  of  res  judicata  to  prove  it.®*     In 


tltlon   suit.     Russ  V.   Maxwell,    94  App.   Dlv. 
107,    87  N.   T.   S.   1077. 

72.  Clark  V.  Knox   [Colo.]   76  P.  372. 

73.  Vincent  v.  Mutual  Reserve  Fund  Life 
Ass'n  [Conn.]  58  A.  963.  That  defendants 
continued  In  possession  after  adverse  Judg- 
ment in  trespass  to  try  title  held  not  to 
affect  conclusiveness  of  judgment  as  to  title 
prior  to  date  of  Its  rendition.  Welsman  v. 
Thomson    [Tex.   Civ.    App.]    78   S.   W.    728. 

74.  75.  First  Nat.  Bank  V.  Covington,  129 
F.   792. 

70.  A  judgment  declaring  that  a  title  is 
not  In  Issue,  It  Is  not  res  judicata  thereof. 
Vloksburg,  etc.,  R.  Co.  v.  Tlbbs,  112  La.  61, 
36  So.  223.  See  State  v.  New  Orleans  De- 
benture Redemption  Co.,  112  La.  1,  36  So. 
205,  where  judgment  leaving  question  of  ap- 
pointment of  receiver  open  held  not  to  have 
the  effect  of  reversing  the  prior  Judgment 
as  to  costs. 

77.  If  a  material  fact  Is  such  that  It  must 
be  stated  In  a  bill,  a  decree  dismissing  the 
bill  and  not  stating  the  fact  will  not  bar  a 
second  bill  properly  stating  such  fact.  State 
V.  McBldowney,  54  W.  Va.  695,  47  S.  B.  650. 

78.  Lockhart  v.  Leeds   [N.   M.]    76   P.   312. 

79.  See   2  Curr.  L.   71.  ,    ,„   „    „    -,- 

80.  Sumner  v.  Sumner  [Ga.]  48  S.  E.  7Z7. 
Smith  V.  Bean  [Tex.  Civ.  App  ]  82  S.  W.  793; 
Stearns  v.  Shepard  &  M  L"™ber  Co  91  App. 
Dlv  49,  86  N.  T.  S.  391;  V^Terner  v.  Cincin- 
nati, 23  Ohio  Circ.  R.  475.  The  former  Judg- 
ment being  referred  to  only  for  the  purpose 
^f  sustaining  a  claim  for  the  expenses  of 
such  suit  is'' insufficient  to  raise  the  ques- 
tion of  res  judicata  ?°"'%Xo  ^"see '2  ^rr 
Mortg.  Co.   [Tex.]   82  S.  W.  500.     See  2  Curr. 

^•g"'  Werner    v.    Cincinnati,    23    Ohio    Clrc. 


R.    475;    Smith   v.   Bean    [Tex.    Civ.    App.]    82 
S.   W.    793. 

82.  Strow  V.  Allen  [Iowa]  98  N.  W.  141. 
Where  the  former  proceedings  constituted 
plaintiff's  cause  of  action.  Woods  v.  Allen, 
122  Iowa,  695,  98  N.  W.  499.  Bill  set  out 
the  motion  in  the  law  court,  the  affidavits  in 
support  thereof,  and  the  action  of  the  court 
thereon,  held  sufficient.  Hofmann  v.  Burrls, 
210  111.  587,  71  N.  B.  684.  See  2  Curr.  L.  71, 
n.    41. 

83.  The  answer  of  a  garnishee  denying 
indebtedness  to  and  possession  of  property 
of  the  defendant  is  sufficient,  under  §  1673 
Rev.  St.  1892,  to  enable  the  garnishee  to 
avail  himself  of  the  defense  of  res  judicata 
without  specially  pleading  such  defense. 
Fulton  V.  Gesterdlng  [Fla.]    36   So.   56. 

84.  Lockhart  v.  Leeds  [N.  M.]  76  P.  312. 
See  2  Curr.  L.  71,  n.  41. 

85.  Reid  V.   Caldwell   [Ga.]    48  S.  B.   191. 

86.  Flannery  v.  Campbell  [Mont.]  75  P. 
1109. 

87.  Porter  v.  Armstrong,  134  N.  C.  447, 
46   S.   B.    997. 

88.  Fulton  V.  Gesterdlng  [Fla.]  36  So.  56; 
Belcher  Land  Mortg.  Co.  v.  Norrls  [Tex.  Civ. 
App.]  78  S.  W.  390.  A  plea  of  res  judicata 
in  an  action  relating  only  to  cotton  taken 
by  defendant  in  1893  is  bad,  it  alleging  that 
the  former  suit  was  for  cotton  alleged  by 
plaintiff  to  have  been  purchased  in  1892  or 
1893.     Karter  v.  Fields  [Ala.]  37  So.  204. 

89.  Ortiz  V.  First  Nat.  Bank  [N.  M.]  78 
P.  529;  Belcher  Land  Mortg.  Co.  v.  Norris 
[Tex.    Civ.    App.]    78    S.    W.    390. 

90.  Amendment  as  to  date  held  proper. 
Karter  v.  Fields  [Ala.]   37  So.  204. 

91.  Campbell  v.  Milliken  [Colo.  App.]  78 
P.   620;   Selble  v.   Graham   [S.  D.]    100  N.  W. 
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deiterminiiig  the  scope  of  the  former  adjudication,  the  record  controls/^  but  the 
record  not  showing  this,  it  may  be  supplied  by  extrinsic  evidence."'  The  decree 
being  ambiguous  or  failing  to  show  upon  which  of  several  issues  it  is  founded,  the 
opinion  may  be  examined  to  determine  what  point  was  actually  decided."*  In  order 
to  sustain  the  contention  of  res  judicata,  the  complete  record  of  the  former  suit, 
including  the  judgment  therein,,  should  be  produced."^  Oral  testimony  of  the  trial 
judge  six  years  after  rendering  of  decree  is  inadmissible  to  show  what  was  decided."" 
The  effect  of  a  former  adjudication  as  conclusive  evidence  is  not  impaired  by  the 
fact  that  plaintiff  offered  other  unnecessary  evidence  on  the  issue  determined  by 
the  judgment,  and  did  not  offer  the  judgment  until  after  he  had  rested."^ 

Defense  being  a  former  adjudication,  it  seems  that  the  court  should  direct  a 
verdict  instead  of  refusing  to  proceed  with  the  trial."*  A  question  being  res  judicata, 
the  remedy,  in  case  of  newly  discovered  evidence,  is  a  motion  for  a  new  trial.""  One 
cannot  collaterally  attack  a  judgment  in  order  to  prove  that  though  the  court  had 
jurisdiction,  there  M^as  in  fact  no  trial  upon  the  merits.^""  The  institution  of  a 
former  partition  proceeding,  no  partition  resulting,  does  not  raise  the  presumption 
that  the  right  to  partition  was  then  waived  or  decided  adversely  to  the  right.^"^ 


FORMER  DETERMINATION  OF  TITLE  IN  DISTRIBUTION  DECREES. 

[Special  Article.] 
Prom  the  superior  nature  of  jurisdiction  of  courts  of  probate  in  the  United 


755.  To  prove  that  estoppel  was  mutual. 
Westinghouse  Elec.  &  Mfg.  Co.  v.  Jefferson 
Eleo.   Light,   Heat   &  Power  Co.,   128   F.   751. 

92.  State  v.  McEldowney,  54  W.  Va.  695, 
47  S.  E.  650;  Trout  v.  Marvin,  24  Ohio  Giro. 
R.  333.  Direction  of  verdict  may  be  loolied 
to.  Borches  &  Co.  v.  Arbuckle  Bros.  [Tenn.] 
78  S.  W.  266.  The  judgment  is  the  record, 
and  controls  in  respect  to  what  is  decided 
by  the  trial  court.  Burwell  v.  Brodie,  134 
N.  C.  540,  47  S.  E.  47.  The  scope  of  an  ad- 
judication in  the  municipal  court  of  New 
York  City  may,  in  general,  be  determined 
by  resort  to  the  minutes  of  the  trial.  Stech- 
er  v.  Independent  Order  Free  Sons  of  Judah, 
90  N.  T.  S.  332. 

93.  Fulton  V.  Gesterding  [Pla.]  36  So.  156; 
Hamilton  Nat.  Bank  v.  American  Loan  & 
Trust  Co.  [Neb.]  100  N.  W.  202.  Extrinsic 
evidence  offered  and  received  consisted  of  the 
file  in  the  former  case,  and  the  judge's  charge 
to  the  jury  in  such  case.  Storrs  v.  Robinson 
[Conn.]  58  A.  746.  Parol  evidence  allowed  to 
show  similarity  of  issues.  Herschbach  v. 
Cohen,  207  111.  517,  69  N.  E.  932.  See  2  Curr. 
L.  72,  n.  47-48. 

XOTEZ.  Wliat  evidence  Is  admissible  to 
shoTT  the  issues  in  the  foi-mer  suit:  Upon 
this  subject  the  decisions  are  exceedingly 
meager.  The  judgment  record  is  clearly  ad- 
missible, and  if  it  speaks  clearly  it  is  con- 
clusive. There  are  also  other  writings  which, 
though  they  have  not  the  verity  of  a  judg- 
ment record  are  also  admissible.  Among 
these  are  the  report  of  the  judge  who  tried 
the  former  action,  stating  the  proceedings 
there  taken  before  him.  Eastman  v.  Cooper, 
15  Pick.  [Mass.]  276,  26  Am.  Dec.  600;  Duren 
V.  Kee,  41  S.  C.  171.  The  statement  of  the 
case  and  the  opinion  of  the  court  as  con- 
tained in  the  printed  volume  of  the  reports. 
Hood  V.  Hood,  110  Mass.  463.  The  opinion 
of  the  trial  judge  filed  In  the  cause  and  stat- 

3   Curr.   Law — 94. 


ing  the  grounds  of  his  decision.  Legrand  v. 
Rixey,  83  Va.  862;  New  Orleans,  etc.,  R.  Co. 
V.  New  Orleans,  14  P.  373;  Serong  v.  Grant, 
2  Mackey  [D.  C]  218.  The  finding  of  the 
referee  upon  which  the  decision  of  the  court 
was  based.  White  v.  Chase,  128  Mass.  158. 
The  charge  of  the  judge  at  the  trial,  by 
which  It  appeared  that  he  restricted  the 
attention  of  the  jury  to  certain  issues.  Du- 
ren v.  Kee,  41  S.  C.  171,  172.  "While  the  evi- 
dence taken  in  the  former  action  should  not 
all  be  submitted  to  the  jury  on  the  trial  of  a 
subsequent  controversy,  if  it  would  be  prej- 
udicial to  one  of  the  parties,  yet  so  much 
of  It  may  be  received  as  will  prove  upon 
what  issues  testimony  was  offered  and  ad- 
mitted in  the  trial  of  the  action.  Stone  v. 
St.  Louis.  S.  Co.,  155  Mass.  267.  Briefs  of 
counsel  iiaving  been  offered  for  the  pur- 
pose of  showing  that  but  one  point  was  con- 
tested, and  having  been  rejected,  the  ac- 
tion of  the  trial  court  was  determined  not 
to  have  been  erroneous,  because  it  was  said 
that  there  were  often  points  involved  in  a 
case  which  were  not  discussed  In  the  briefs 
of  the  counsel.  Greenlee  v.  Lowing,  35  Mich. 
63. — From  note  to  Fahey  v.  Esterley  Mach. 
Co.    [N.    D.]    44    Am.    St.    Rep.    554,    570. 

»4.  Gentry  v.  Pacific  Live  Stock  Co.  [Or.] 
77    P.    115. 

9.5.  Not  incomplete  or  detached  portions 
thereof.  Pulton  v.  Gesterding  [Fla.]  36  So. 
56. 

96.  Fayerweather  v.  Aitch,  25  S.  C.   58. 

97.  Stearns  v.  Shepard  &  Morse  Lumber 
Co.,   91  App.  Div.  49,   86  N.  T.  S.   391. 

98.  Hatch  v.  Frazer  [Mich.]  101  N.  W. 
228. 

99.  Pranke  v.  Adams,  86   N.  T.  S.    293. 

100.  Hatch  V.  Frazer  [Mich.]  101  N.  W. 
228 

101.  Miller  V.  Lanning,  211  111.  620,  71  N. 
E.   1115. 
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States  and  their  being  generally  courts  of  record,^  it  follows  that  by  their  decrees 
made  in  the  exercise  of  a  proper  jurisdiction,  all  matters  necessarily  involved  are 
concluded  as  to  every  person  on  whom  the  decree  operates  just  as  judgments  of 
courts  of  general  jurisdiction  are  conclusive."  Because  of  the  limited  scope  of  tie 
adjudication  on  partial  distribution/  there  can  seldom  be  any  adjudication  of  title. 

The  question  of  conclusiveness  lq  its  applicatio^i  to  final  decrees  of  distribution 
depends  on  a  variety  of  circumstances.  Among  these  are  the  character  and  kind 
of  property  on  which  the  administration  is  had,  and  the  kind  and  character  of  the 
things  which  distribution  is  to  accomplish.  In  a  number  of  the  states,  the  personal 
representative  has  a  statutory  right  to  the  possession  and  control  of  the  real  estate, 
and  takes  the  rents  and  profits  for  purposes  of  administration;*  but  the  title  goes 
direct  to  the  heir  or  devisee  subject  to  this  provision."  The  personalty  on  the  other 
hand  is  in  the  legal  ownership  of  the  representative  and  the  legal  title  can  pass  to 
the  heirs  only  by  decree  of  distribution  and  transfer  pursuant  thereto.*  Because 
of  these  facts,  the  jurisdiction  of  courts  of  administration  is  not  generally  extended 
to  adjudication  of  real  property  titles,  and  it  exists  if  at  all  usually  by  virtue  of  ex- 
press statute.'  But  in  those  states  which  give  the  personal  representative  possession 
of  the  realty  for  purposes  of  administration,  there  are  usually  statutes  directing  the 
probate  court  to  decree  the  persons  entitled  to  the  realty  and  order  surrender  of 
possession  to  them.* 

While  the  decree  of  distribution  declaring  title  to  personalty  is  broadly  speak- 
ing conclusive  as  to  all  parties  interested  as  to  everything  involved  therein,*  great 
uncertaiaty  exists  as  to  the  effect  of  findings  of  title  in  decrees  for  the  delivery  of 
possession  of  land  to  the  persons  "entitled."'^"  There  are  cases  which  seem  to  hold 
that  not  only  the  right  to  possession  from  the  representative  and  the  question  of 
heirship  or  deviseeship,  but  also  the  kind,  quality  and  quantum  of  estate  acquired 
are  determined  by  such  a  decree  and  concluded  as  against  all  persons  claiming  under 
the  decedent's  estate.^^  In  some  states,  the  proceeding  is  by  statute  made  a  settle- 
ment of  titles  inherited.^"  Some  of  the  courts  call  the  distribution  a  proceeding 
in  rem,^^  or  in  the  nature  of  one  in  rem,  whence  they  argue  conclusiveness  on  all 


1.  Woerner,  Adm'n  [1st  Ed.]  p.  329,  enum- 
eratingr  the  states  and  their  respective  de- 
cisions so  holding.  See,  also,  3  Curr.  L. 
1241,  1316. 

2.  Freeman,  Judgm.  [4th  Ed.. J  §  319b; 
Woerner,  Adm'n,  p.  329.     See  3  Curr.  L.  1316. 

3.  It  does  not  determine  that  there  were 
no  other  distributable  assets.  State  v.  Bern- 
ing,  6  Mo.  App.  105.  Inequalities  produced 
by  nonappearance  of  some  distributees  may 
be  adjusted  on  final  decree.  Grim's  Appeal, 
109    Pa.    391. 

4.  5.     V(roerner,    Adm'n    [1st   Ed.]    pp.    712, 


713, 
6. 

7. 
bate 


Woerner,  Adm'n  [1st  Ed.]  pp.  592,  1241. 

Such    statutes    as    those    giving    pro- 

jurisdiction    to    entertain    petition    for 

sale  of  lands  to  pay  debts  and  to  quiet  title 
to  such  lands.  Apart  from  sta:tute,  the  court 
of  chancery  entertains  a  bill  for  that  pur- 
pose. Woerner,  Admn.  [Ist  Ed.]  p.  1022.  It 
cannot  enforce  a  trust  power  to  sell  land. 
Wilson  V.  Holt,  83  Ala.  528.  Questions  of 
title  cannot  be  passed  on  by  orphan's  court. 
Liddell  V.  McVicker,  11  N.  J.  Law,  44,  19 
Am.  Dec.  369.  The  decree  admitting  to  or 
refusing  probate  is  generally  held  to  be 
prima  facie  and  not  conclusive  as  to  real 
estate.  Statutes  In  many  states  give  it  such 
conclusiveness  after  a  stated  time.  See 
note  to  Sly  v.  Hunt  [Mass.]   21  L.  R.  A.  683. 


Start,  C.  J.,  In  Kurtz  v.  St.  Paul  &  D.  R. 
Co.,  61  Minn.  18,  points  out  the  fact  that  the 
courts  of  probate  of  Massachusetts,  Michi- 
gan, Wisconsin  and  Minnesota  are  courts  of 
superior  jurisdiction  to  sell  land  for  debts 
by  reason  of  a  statute  originated  in  Massa- 
chusetts and  adopted  in  turn  by  the  others; 
and  by  reason  of  the  laws  declaring  such 
courts  to  be  of  superior  jurisdiction  respect- 
ing administration   matters. 

8.  This  is  necessary  in  order  to  get  pos- 
session out  of  administration  and  into  heirs. 
See  Meeks  v.  Klrby,  47  Cal.  169,  cited  19 
Eno.   PI.   &  Pr.   1099. 

9.  19  Enc.  PI.  &  Pr.  1093,  note  2,  citing 
many  cases.  Decree  is  conclusive  that 
widow  was  the  only  party  Interested  in  the 
estate  as  found;  the  real  next  of  kin  la 
barred.  Lowry  v.  McMillan,  35  Miss.  119,  72 
Am.  Dec.  119. 

10.  In  Hess's  Will,  97  Wis.  244,  the  court 
refused  to  say  whether  It  was  conclusive 
or  prima  facie  of  title  as  between  parties. 

11.  Greenwood   v.    Murray,    26    Minn.    259. 

12.  So  in  Utah  and  California,  see  post, 
nptes   14,   16. 

13.  It  is  a  decree  in  rem  as  conclusive  as 
a  decree  in  admiralty.  Dictum  in  Ladd  v. 
Weiskopf,  62  Minn.  29;  In  re  Piper's  Es- 
tate, 208  Pa.  636,  5T  A.  1118;  Snyder  v.  Mur- 
dock,   26   Utah.    233,   73  P.   22,   citing  William 
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parties  ;^*  but  unless  the  title  as  well  as  the  possession  has  come  into  the  representa- 
tive or  the  court  of  probate  for  purposes  of  administration,  it  would  appear  demon- 
strable that  the  res  is  only  the  possessory  right  and  not  the  title,  and  that  the  only 
question  of  title  involved  is  that  which  must  be  decided  before  the  representative 
can  justifiably  surrender  possession.*"  The  California  cases  are  of  doubtful  if  any 
value  in  other  states  as  precedents  on  the'  present  question,  for  there  the  statute  is 
construed  as  authorizing  an  adjudication  of  titles  which  it  declares  to  be  conclusivei 
and  the  court  of  probate  in  that  state  is  a  division  of  the  court  of  general  jurisdic- 
tion.*" Among  the  other  states  an  extreme  position  seems  to  have  been  taken  by 
Minnesota,  but  the  cases  in  that  state  do  not  seem  entirely  consistent.  The  leading 
case  in  that  state*''  declares  that  the  decree  is  conclusive  on  real  as  well  as  personal 
property  titles,  but  the  opinion  explains  that  the  power  to  declare  in  assigning  the 
residue,  the  persons  entitled  to  the  estate  and  the  part  belonging  to  each  was  given 


Hill  Co.  V.  Lawler  [Cal.]  48  P.  323.  There 
is  great  conflict  as  to  whether  probate  and 
administration  decrees  are  In  rem  or ,  in 
personam.  The  cases  discussing  the  nature 
of  orders  admitting  wills  to  probate  and 
granting  letters  are  collected  In  a  valuable 
note  to  Sly  v.  Hunt  [Mass.]  21  L.  R.  A.  680. 
See,   also,   3  Curr.  L.   1316,   et  seq. 

14.  Conclusive  on  "widow's  rights  as  com- 
munity survivor.  Cunha  v.  Hughes,  122  Cal. 
Ill,  68  Am.  St.  Rep.  27.  Conclusive  as  to 
rights  of  heirs,  legatees  and  devisees.  Es- 
tate of  Hudson,  11  Daw  J.  P.  C.  446;  Mc- 
Clelland v.  Downey,  11  Law  J.  P.  C.  448; 
Freeman  v.  Rohm,  8  Law  J.  P.  C.  126;  Dean 
V.  Superior  Court,  11  Law  J.  P.  C.  535,  cited 
in  note  to  48  Am.  Dec.  746.  In  Estate  of 
Hinckley,  58  Cal.  457,  the  court  assumes 
that  the  decree  would  have  become  con- 
clusive without  an  appeal  saying  "It  is 
within  the  province  of  [our]  court  to  de- 
fine the  rights  of  all  who  have  •  *  • 
any  Interest  »  •  •  in  the  estate  wheth- 
er •  *  *  present  *  *  •  or  contingent." 
In  Utah,  the  statute  (Rev.  St.  1898,  §  3961) 
authorizes  adjudication  of  titles  between 
heirs  and  their  grantees,  hence  an  heir's  as- 
signee for  creditors  is  concluded.  Snyder 
v.  Murdoclt,  26  Utah,  233,  73  P.  22.  Not 
binding  on  devlseels  grantee  not  made  party. 
Coates  v.  Harris   [Idaho]    75   P.   243. 

15.  See  definition  of  judgments  in  rem. 
Freeman,  Judgm.  %  606.  Probate  decrees 
and  grants  of  letters  as  decrees  in  the  na- 
ture of  decrees  in  rem.  See  Freeman,  Judg. 
55  608,  609,  and  note  to  Street  v.  Augusta 
Ins.  Co.   [S.  C]    76  Am.  Deo.   722. 

16.  In  Goad  v.  Montgomery  [Cal.]  63  Am. 
St.  Rep.  145,  the  court  said:  "Section  1665 
of  the  Code  of  Civil  Procedure  requires  the 
court,  in  making  distribution  of  the  estate, 
to  distribute  the  residue  of  the  estate  in 
the  hands  of  the  executor  'among  the  per- 
sons who  by  law  are  entitled  thereto,'  and 
the  provision  in  section  1666  that  the  court 
must  name  in  the  decree  'the  persons  and 
the  proportions  or  parts  to  which  each  shall 
be  entitled'  requires  the  court  in  making 
such  decree  to  give  a  construction  to  the 
terms  of  the  will.  The  further  provision  in 
the  same  section  that  'such  order  or  decree 
is  conclusive  as  to  the  rights  of  heirs,  lega- 
tees or  devisees,  subject  only  to  be  reversed, 
set  'aside,  or  modified  on  appeal,'  precludes 
all  right  to  impeach  the  decree  except  upon 


an  appeal,  and  causes  the  decree  to  super- 
sede the  will  and  to  prevail  over  any  pro- 
vision therein  which  may  be  thought  incon- 
sistent with  the  decree.  The  decree  is  con- 
clusive, not  only  as  to  the  persons  who 
have  any  rights  in  the  estate,  but  also  as 
to  the  extent  and  limitation  of  their  rights. 
Whether  the  distribution  is  to  individuals 
in  their  own  right,  or  to  hold  for  others 
under  specified  trusts,  the  rights  of  all  par- 
ties interested  in  the  estate  are  determined 
by  the  decree,  and  thereafter  It  becomes  im- 
material to  consider  whether  the  will  has 
received  a  proper  construction.  The  court 
may  incorporate  the  provisions  of  the  will 
in  its  decree,  either  in  express  terms  or  by 
reference  thereto,  as  was  the  case  In  Gold- 
tree  V.  Thompson,  79  Cal.  613,  where  the 
decree,  distributed  the  property  to  the  trus- 
tees to  hold  in  the  manner  named  ^  and  set 
forth  in  the  will,  'and  to  which  reference  is 
hereby  particularly  made  as  a  guide  to  the 
trustees  in  the  discharge  of  their  trust.' 
In  such  a  case,  the  terms  of  the  will  become 
the  language  of  the  decree,  but  it  is  still 
the  decree,  and  not  the  will,  by  which  the 
rights  of  the  parties  are  determined.  If  the 
plaintiffs  herein  had  felt  that  the  decree  of 
distribution  was  erroneous  or  defective,  in 
not  giving  to  them  the  powers  which,  in 
their  opinion,  the  terms  of  the  will  author- 
ized to  be  conferred  upon  them,  they  could 
have  appealed  therefrom  and  had  the  de- 
cree corrected,  but  by  their  failure  to  ap- 
peal the  decree  has  become  conclusive  upon 
them,  and  they  can  no  longer  contend  for 
a  different  construction  than  such  as  its 
terms  import:"  Citing  Estate  of  Garraud, 
36  Cal.  277;  Daly  v.  Pennie,  86  Cal.  552,  21 
Am.  St.  Rep.  61;  William  Hill  Co.  v.  Lawler, 
116    Cal.    359. 

Followed  in  Estate  v.  Tresoony,  119  Cal. 
568.  Accord.  Crew  v.  Pratt,  119  Cal.  131; 
Goldtree  v.  Allison,  119  Cal.  344.  The  lat- 
est case  in  California  (In  re  Merchants'  Es- 
tate [Cal.]  77  P.  475)  holds  that  though  the 
decree  Is  conclusive,  yet  such  parts  of  the 
will  as  are  in  the  decree  may  be  examined 
to  find  what  was  testator's  Intent;  and  that 
this  does  not  conflict  with  Goad  v.  Mont- 
gomery, 119  Cal,   552,  63  Am.  St.  Rep.  145. 

17.  A  trustee  who  was  as  such  awarded 
the  property  was  as  against  the  beneficiar- 
ies concluded  by  the  decree  to  say  that  the 
trust  being  invalid,  he  took  a  legal  fee. 
Greenwood   v.    Murray.    26    Minn.    259. 
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in  view  of  the  possible  derangement  of  inheritable  rights  by  a  charge  or  a  sale  for 
debts.  Hence,  says  the  court,  this  proceediag  enables  the  court  to  equalize  the  inter- 
ests so  impaired.  In  two  later  cases^*  the  same  Judge  limits  the  broad  dictum  of  tiie 
earlier  decision  and  denies  the  power  to  settle  titles  as  between  heirs  or  devisees  and 
their  transferees.  The  most  extreme  position  taken  in  that  state  is  that  the  decree 
assigning  the  residue  is  a  conclusive  adjudication  of  titles  by  succession,  to  decedent's 
land,  whether  of  estates  in  possession  or  in  expectancy,  or  vested  or  contingent,  on 
all  persons  interested,  whether  in  being  or  not.^*  The  reasons  given  in  that  case 
will  not  bear  close  analysis,^"  and  the  doctrine  leads  to  highly  mischievous  results.'^ 
The  later  decisions  in  Minnesota  trend  back  from  this  extreme  position  of  Ladd  v. 
Weiskopf  and  recognize  numerous  limitations  of  the  conclusiveness  of  such  decrees.^- 
In  the  absence  of  statutes  like  those  in  California,  the  correct  rule  seems  to  be 
that  the  decree  is  conclusive  of  all  questions  of  title  necessarily  decided  in  divesting 
i:he  possession  of  the  personal  representative  and  determining  to  whom  it  belongs, 
and  what  "parts"  each  shall  receive. ^^    Jurisdiction  to  allot  or  assign  does  not  include 


18.  Farnham  v.  Thompson,  34  Minn,  330. 
The  court  determines  who  are  the  heirs  and 
what  1^  the  part  after  administration  to  be 
assigned  to  each.  Id.  Followed  by  Dobber- 
stein  V.  Murphy,  44  Minn.  526,  holding  that 
a  decree  assigning  the  widow  her  statutory 
third  was  not  conclusive  that  a  prior  deed 
by  her  to  her  co-heirs  had  or  had  not 
validity. 

19.  The  decree  found  certain  real  estate 
in  the  hands  of  the  personal  representa- 
tive, found  that  the  will  gave  a  life  estate 
to  the  widow  and  a  vested  remainder  in  the 
named  children  and  assigned  a  life  estate 
and  remainders  respectively.  It  was  urged 
that  the  decree  was  not  a  conclusive  con- 
struction of  the  will  on  the  question  whether 
the  remainder  was  vested  or  contingent. 
The  opinion  runs — whether  the  decree  of  dis- 
tribution was  a  correct  construction  or  not 
"it  is  conclusive  and  binding  on  all  parties 
•  *  •  whether  in  being  or  not."  If  the 
remainder  were  contingent,  says  the  court, 
"there  could  be  no  assignment  of  the  prop- 
erty until  the  death  of  the  [life  tenant] 
for  until  then  it  could  not  be  determined 
who  a  single  one  of  the  remaindermen  would 
be  When  the  jurisdiction  of  the  [probate] 
court  was  invoked  *  •  •  It  became  his 
duty  to  construe  the  will,  determine  its 
legal  effect  and  assign  the  property"  accord- 
ingly.    Ladd  V.  "Weiskopf,   62  Minn.   29. 

20.  If  the  decree  of  distribution  is  only 
to  close  the  administration  and  deliver  over 
the  possession  of  the  land,  it  may  be  asked 
why  project  the  adjudication  into  the  future 
and  determine  expectant  titles?  Why  should 
it  concern  the  probate  court  who  will  be  re- 
maindermen when  the  life  estate  falls  in? 
What  "purposes  of  administration  require 
such  an  adjudication.  (See  reasons  stated  in 
preceding  note.)  The  Minnesota  statute  for 
the  assignment  of  residue  does  not  direct 
an  adjudication  of  titles  to  land.  It  uses 
words  importing  possession  and  identiflca- 
tion  of  land  e  g.  "porportion  or  part,  de- 
scription" of  land.  It  expresses  the  purpose 
orthe   assignment,   viz.:   —   —^   "— 


"that  such   persons 


mav  demand  and  recover  their  shares"  etc. 
rin  suSi  decree  the  court  shall  name  the 
Persons  and  the  proportion  or  parts  to  which 
each  "s  entitled,  and  if  ^-^^l  estate  give  a 
description   as  near   as   may  be   of   the   land 


to  which  each  is  entitled,  and  such  persons 
may  demand  and  recover  their  respective 
shares  from  the  executor  or  administrator, 
or  any  other  person  have  the  same"].  Laws 
1901,  c.  284,  §  229. 

21.  It  practically  enables  the  probate 
court  to  settle  intricate  questions  of  land 
titles  before  they  arise  and  enables  it  to  ad- 
minister a  broader  relief  in  respect  to  titles 
than  the  courts  of  general  jurisdiction  can 
apply  In  an  action  between  opposing  parties. 

22.  Decedent's  grantees  are  strangers  not 
bound.  Kosmerl  v.  Snively,  85  Minn.  228. 
Decree  is  conclusive  that  the  persons  to 
whom  the  real  estate  was  assigned  were 
heirs.  Chadbourne  v.  Hartz,  lOl  N.  W.  68, 
distinguishing  the  earlier  eases  into  several 
classes,  to-wit:  Those  where  the  present 
adversary  was  a.  stranger.  Backdahl  v. 
Grand  Lodge  A.  O.  XJ.  W.,  46  Minn.  61. 
Those  where  the  former  probate  decree  did 
not  properly  embrace  the  matter  now  in  con- 
troversy. Dawson  v.  Helmes,  30  Minn.  107; 
Burrell  v.  Railroad  Co.,  43  Minp.  363.  Those 
where  the  res — land  in  the  state — was  not 
before  the  court — a  foreign  one.  Morln  v. 
St.  Paul,  etc.,  R.  Co.,  33  Minn.  176. 

23.  A  deciree  finally  distributing  as  corpus 
certain  Income  which  had  been  turned  back 
into  the  fund  Instead  of  paid  to  the  life 
beneficiary  concludes  the  life  tenant  as 
against  the  remainderman  but  not  as  against 
the  trustee.  The  reason  is  that  the  sole  pur- 
pose of  the  dectee  was  to  judicially  sanction 
the  division  of  residue.  Hence,  though  the 
court  confirmed  an  account  in  which  such 
payments  by  the  trustee  appeared,  it  was  not 
conclusive  because  not  necessary.  Lawrence 
V.  Security  Co.  [Conn.]  1  L.  R.  A.  342.  The 
court  remarks  that  no  statute  required  the 
life  beneficiary  to  take  notice  that  the  lia- 
bilities of  her  trustee  would  be  adjudicated 
in  making  the  distribution.     Id. 

The  only  effect  was  "to  determine  that  the 
land  passed  on  the  death  of  [decedent]  to 
[the  heir]  discharged  from  administration." 
Farnham  v.  Thompson,  34  Minn.  330.  De- 
cree for  distribution  of  trust  fund  and  dis- 
charge of  executors  held  not  res  adjudicata 
as  to  ante-nuptial  contract  as  to  which  the 
surrogate  had  not  jurisdiction.  Phalen  v. 
United  States  Trust  Co.,  44  Misc.  57,  89  N.  T. 
S.    699.     A  remainderman  is  concluded  by   a 
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iurisdiction  to  try  title."*  Beyond  transferring  possession  the  decree  has  no  object, 
if  it  be  true  that  the  title  passes  to  the  heirs  and  devisees  by  decedent's  death.*" 
The  conclusiveness  of  decrees  of  courts  of  probate  rests  on  the  rule  that  where  any 
matter  belongs  so  peculiarly  to  the  jurisdiction  of  one  court,  that  others  take  cog- 
nizance of  the  same  subject  incidentally  and  indirectly  only,  the  adjudication  by  tlie 
court  of  peculiar  jurisdiction  is  binding."'  It  would  be  corollary  to  this  that  when 
the  court  of  probate  exercising  its  peculiar  jurisdiction  decides  matters  which  are 
merely  incidental  to  its  jurisdiction,  the  decision  should  not  bind  courts  to  which 
such  matters  primarily  pertain."'  If  the  proceeding  to  distribute  and  assign  the 
estate  is  a  different  "cause  of  action"  from  that  wherein  the  question  of  title  usually 
afterward  arises,  it  is  conclusive  only  on  what  was  actually  adjudicated  between  the 
same  parties."*    Applying  this  general  rule,""  no  adjudication  of  title  to  land  should 


decree  approving  the  accounts  of  a  testa- 
mentary trustee,  though  not  in  esse  at  the 
time.  In  re  Elting,  93  App.  Div.  516,  87  N. 
T.    S.    833. 

As  to  what  adjudications  of  title  are  nec- 
essarily Incidental  to  distribution,  see  19 
Bnc.  PI.   &  Pr.   1086. 

Compare  Dickinson  v.  Hayes,  31  Conn.  417, 
where  it  was  held  that  a  decree  admitting  a 
will  of  realty  and  personalty  to  probate 
without  qualification  was  not  conclusive  on 
the  heirs  as  against  the  devisees  that  testa- 
tor was  of  competent  age  to  devise  real  es- 
tate, though  the  heirs  had  never  appealed 
therefrom.  Confirmation  of  guardian's  sale 
is  no  proof  that  he  was  guardian.  "It  merely 
adjudicated  •  •  •  that  the  sale  was  a 
proper  one  to  be  made  and  that  the  price 
*  •  •  was  adequate.  Burrell  v.  Railroad 
Co.,  43  Minn.  363.  Following  Dawson  V. 
Helmes,  30  Minn.  107.  Numerous  cases 
wherein  such  orders  of  court  have  been  con- 
sidered will  be  found  cited  In  19  Enc.  PI.  & 
Pr.   1099. 

Mr.  Freeman  says  it  "is  a  conclusive  ad- 
judica  if  upon  sufficient  notice  that  the  per- 
sons to  whom  distribution  is  so  made  are 
the  only  persons  entitled  *  •  •  as  such 
heirs,  devisees  or  legatees  (Lorlng  v.  Steine- 
man,  1  Mete.  [Mass.]  204;  Bxton  v.  Zule,  14 
N.  J.  Bq.  501;  Judge  of  Probate  v.  Robins,  5 
N.  H.  246;  Kellogg  v.  Johnson,  38  Conn. 
269);  but  does  not  estop  third  persons  from 
asserting  •  •  •  conveyances  «  •  • 
made  to  them  by  the  distributees,  before  en- 
try of  the  decree  (Chever  v.  Ching  Hong 
Poy,  82  Cal.   68). 

24.  A  probate  court  empowered  to  assign 
or  set  out  homstead  cannot  try  disputed  ti- 
tles. James  v.  James  [Ark.]  80  S.  "W.  148.  In 
such  case  the  probate  court  does  not  trans- 
mit title,  but  only  segregates  the  property. 
See  15  Am.  &  Bng.  Enc.  Law,  721  and  cases 
cited. 

25.  Necessary  to  get  possession  out  of  ad- 
ministration and  into  heirs.  Meeks  v.  Kirby, 
47  Cal.  169.  "Possession"  cannot  be  trans- 
ferred from  the  executor  without  a  decree  of 
distribution.  In  re  Scheffer's  Estate,  68 
Minn.  29. 

26.  So  held  in  the  leading  case  of  Mc- 
Pherson  v.  Cunliff,  11  Serg.  &  R.  [Pa.]  422, 
14  Am.   Dec.   642,  with  note. 

27.  Thus  the  division  of  personalty  and 
the  transfer  of  the  possession  of  realty  from 
the  representative  to  the  person  entitled 
thereto  is  of  probate  Jurisdiction,  but  the  de- 


termination of  land  titles  in  assigning  pos- 
session is  incidental. 

28.  A  former  judgment,  if  rendered  upon 
the  merits,  constitutes  an  absolute  bar  to  a 
subsequent  action  for  the  same  cause  of  ac- 
tion between  the  same  parties.  The  parties 
are  concluded  by  the  judgment,  not  only 
upon  all  the  issues  which  were  actually 
tried,  but  upon  all  issues  which  might  have 
been  tried  in  the  former  action;  so  that  a 
new  action  for  the  same  cause  of  action, 
between  the  same  parties,  cannot  be  main- 
tained or  defended  on  grounds  which  might 
have  been  tried  and  determined  In  the 
former  action.  But  when  the  second  action 
between  the  same  parties  is  upon  a  differ- 
ent cause  of  action  from  the  first,  then  the 
judgment  in  the  former  action  is  conclusive 
only  upon  those  issues  which  were  actually 
tried  and  determined.  What  these  issues 
were  may  appear  from  the  record,  or  may 
not;  but  when  extrinsic  evidence  is  neces- 
sary in  order  to  determine  what  issues  were 
actually  tried  and  determined,  or  to  deter- 
mine the  identity  of  the  parties  or  of  the 
subject-matter,  such  evidence  must  be  sub- 
mitted to  the  jury,  with  appropriate  In- 
structions; and  only  such  issues  as  they 
find  by  evidence  to  have  been  actually 
tried  and  determined,  and  on  which  the 
judgment  was  rendered,  or  such  Issues  as 
by  reasoning  are  essential  to  and  necessari- 
ly involved  in  the  former  verdict  and  judg- 
ment are  to  be  considered  as  conclusively 
determined  between  the  parties.  It  may  be 
that  in  the  former  action  there  were  dis- 
tinct defenses  or  distinct  grounds  on  which 
it  might  have  been  maintained,  and  that 
evidence  was  introduced  and  submitted  to 
the  jury  on  more  than  one  issue,  and  that 
a  general  verdict  was  returned  on  which 
judgment  was  entered;  so  that  It  becomes 
impossible  to  determine.  In  a  subsequent  ac- 
tion, either  by  reasoning  or  by  evidence, 
what  Issues  were  actually  tried  and  deter- 
mined in  the  former  action."  Per  Field,  J., 
In  Foye  v.  Patch,  132  Mass.  110,  citing  Lea 
V.  Lea,  99  Mass.  493,  96  Am.  Dec.  772;  Bur- 
len  V.  Shannon,  99  Mass.  200,  96  Am.  Dec. 
733;  Hawks  v.  Truesdell,  99  Mass.  557;  Crom- 
well V.   County  of  Sao,   94  U.   S.   351. 

29.  If  there  be  any  uncertainty  as  to  what 
was  decided,  the  whole  subject-matter  will 
be  at  large  unless  the  uncertainty  be  re- 
moved by  extrinsic  evidence  or  otherwise. 
Russell  V.  Peace,  94  U.  S.  606;  Cook  v.  Burn- 
ley, 45  Tex.  97;  McDowell  v.  Langdon,  3 
Gray   [Mass.]    513;   Chrisman   v.   Harman,    29 
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be  found  in  a  decree  of  distribution  and  assignment  unless  clearly  made  and  neces- 
sary to  the  decision. 

A  foreign  assignment  of  lands  should  not  be  conclusive  as  to  titles'"  and  hence 
it  has  been  held  not  even  conclusive  as  to  who  were  heirs.'^ 

FOBUS  OF  ACTIOir. 

This  topic  includes  holdings  of  general  application  as  to  the  distinctions  be- 
tween particular  forms  or  kinds  of  actions;  grounds  for  particular  actions  be- 
ing excluded  to  the  title  appropriate  to  each  action.  The  common-law  forms  of 
personal  actions,  now  abolished  in  many  states,  will  be  found  treated  under 
appropriate  heads. '^  The  forms  of  actions  merely,  not  the  substance  thereof, 
as  regards  the  essential  of  the  remedy,  are  abolished  by  the  codes,''  hence  we 
still  have  legaP*  and  equitable  actions,'"  which  distinction  is  important  as  it 
sometimes  confers  valuable  rights,  as  for  instance  the  right  to  a  jury  trial." 
The  distinction  between  civU"  and  criminal"  actions,  between '  those  ex  delicto" 
and  ex  contractu,*"  is  often  important  in  matters  of  procedure,"  and  frequently 


Grat.  [Va.]  494;  Downer  v.  Shaw,  22  N.  H. 
277;  ColweU  v.  Bleakley,  1  Abb.  App.  Gas. 
[N.  T.]  400,  and  many  other  oases  cited  In 
note  to  Lea  v.  Lea  [Mass.]  96  Am.  Deo.  772, 
786.      See,    also,    Freeman,    Judg.    §§    257,    258. 

SO,  31.  In  an  action  ol  ejectment  (Morln 
V.  St.  Paul;  etc.,  R.  Co.,  33  Minn.  176),  the 
Minnesota  court  denied  that  a  Michigan  de- 
cree assigning  the  realty  to  the  persons  en- 
titled to  it  was  conclusive  that  such  persons 
were  heirs  as  found. 

82.  See  Assumpsit,  1  Curr.  L.  236;  Tres- 
pass,  2  Curr.  L.  1891,  etc. 

S3.  Harrigan  v.  Gilchrist  [Wis.]  99  N.  "W. 
909.  Under  the  code,  whether  a  plaintiff 
plants  his  cause  of  action  at  law  or  in 
equity  from  the  aspect  of  common-law  pro- 
cedure does  not,  if  properly  planted,  raise 
a  jurisdictional  question  in  the  strict  sense 
of  the  term;  'only  a  question  of  practice. 
Id.  The  rules  of  law  which  govern  and 
control  the  manner  of  enforcing  a  cause  of 
action  must,  of  necessity,  still  depend  upon 
the  nature  of  the  cause  of  action  sought  to 
be  enforced.  Carbondale  Inv.  Co.  v.  Bur- 
dick,  67  Kan.  329,  72  P.  781.  One's  action 
being  at  law,  he  cannot  recover  on  an 
equitable  theory.  Johnson  v.  Stephens  [Mo. 
App.]  82  S.  W.  192.  In  an  equity  suit  the 
rule  that  exceptions  which  do  not  affect  the 
merits  are  disregarded  still  obtains.  Brun- 
nemer  v.  Cook  &  Bernheimer  Co.,  89  App. 
Div.  406,  85  N.  T.  S.  954.     See  2  Curr.  L.  72,  n. 

53.  ,  „        ., 

34.  Action  against  agent  for  an  alleged 
error  in  a  single  transaction  held  action 
at  law.  Starrett  v.  Brosseau.  208  111.  408, 
70  N  E.  364.  Action  to  recover  subscrip- 
tions because  of  breach  of  contract  Is  at 
law  not  in  equity,  though  an  accounting  Is 
prayed.      Akins    v.    Hicks    [Mo.    App.]    83    S. 

W.   75. 

35.  Action  by  stockholder  to  recover  ex- 
cess paid  to  the  corporation  involving  an 
accounting  Is  a  suit  in  equity,  though  over- 
payments were  induced  by  fraud  of  corpora- 
tion's agent.  Beach  v.  Guaranty  Sav.  & 
Lo^n  Asf'n,  44  Or.  530.  76  P.  16.  Action  at 
law  originally  tried  before  a  jury  cannot  be 
regarded  as  a  suit  In  equity  because  subse- 
qulntly    tried    before    a    referee.      Lexow    v. 


fielding,  89  App.  Dlv.  622,  85  N.  Y.  S.  918. 
An  action  by  a  receiver  In  supplementary 
proceedings  to  avoid  a  chattel  mortgage  Is 
an  equity  action.  Brunnemer  v.  Cook  & 
Bernheimer  Co.,  89  App.  Div.  406,  85  N.  T. 
S.  954.     See  title  Equity,  3  Curr.  L.  1210. 

36.  Though  defendant  be  estopped  to  in- 
sist that  the  action  is  one  in  equity,  the 
court  may  refuse  to  try  It  before  a  jury 
if  a  court  of  equity  only  could  grant  relief. 
Weldon  v.  Brown,  89  App.  Div.  586,  86  N. 
T.  S.  599.     See  2  Curr.  L.  73,  n.  54. 

37.  Under  the  Wash,  statute  bastardy 
proceedings  are  civil.  State  v.  Tleman,  32 
Wash.  294,  73  P.  375.  Proceeding  to  expel 
or  exclude  aliens  under  the  Federal  law  is 
civil  In  its  nature.  United  States  v.  Moy 
Tou,  126  F.   226. 

38.  Contempt  of  court  in  a  criminal  of- 
fense. In  re  Heinze  [C.  C.  A.]  127  F.  96. 
See  2  Curr.  L.  73,  n.  55. 

39.  The  plaintiff  complaining  of  damages 
to  property,  held  statement  of  cause  of  ac- 
tion in  tort.  Bermel  v.  Harnischfeger,  97 
App.  blv.  402,  89  N.  T.  S.  1029.  Right  of 
action  for  flooding  land  held  in  tort,  though 
there  was  an  unfulfilled  agreement  allowing 
partial  flooding.  Post  v.  Merritt,  85  App. 
Div.  239,  83  N.  T.  S.  611.  Though  master 
promises  to  repair  defect,  action  for  dam- 
ages for  Injury  caused  thereby  is  one  in 
tort.  Louisville  Hotel  Co.  v.  Kaltenbrun 
[Ky.]  80  S.  W.  1163.  Cause  of  action  from 
entry  on  premises  and  removal  of  property 
held  in  trespass.  Nlles  v.  Brown  [R.  I.]  56 
A.  1030.  Complaint  alleging  letting  of  team 
and  improper  use  of  same  held  to  state  an 
action  on  the  case.  Walker  v.  Melllsh 
[Mich.]  98  N.  W.  2.  A  cause  of  action  to 
compel  an  unfaithful  trustee  and  those  col- 
luding with  him  In  wasting  a  trust  fund  to 
account  therefor  is  not  one  sounding  in  tort, 
though  the  facts  may  be  such  that  an  action 
for  damages  for  the  wrong  might  lie.  Har- 
rigan V.  Gilchrist  [Wis.]  99  N.  W.  909.  See 
2  Curr.  L.  73,  n.  57. 

40.  An  action  for  breach  of  a  bond  given 
to  indemnify  a  constable  against  damage 
resulting  from  a  levy  of  an  attachment 
placed  In  his  hands  is  ex  contractu.  Lead- 
er   V.     Mattlngly     [Ala.]     37     So.     270.      Ac- 
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affects  one's  right  of  recovery.*"  There  may  be  innominate  actions.*'  The  prin- 
cipal forms  of  real  actions  are  treated  under  appropriate  heads.** 

The  nature  of  the  action  is  determined  from  the  gravamen  of  the  com- 
plaint,*" but  the  character  of  the  action  not  clearly  appearing  therefrom,  the 
prayer  for  relief  generally  governs.** 

By  amendments  to  his  pleadings,  one  may  convert  an  action  commenced  in 
equity  into  one  at  law  and  vice  versa;*'  but  an  amendment  changing  a  cause  of 
action  from  tort  to  contract  is  not  allowed,*'  nor  can  one  by  his  answer  change 
an  action  of  forceable  entry  and  detainer  into  one  to  try  title.*"  One  may  waive 
his  right  to  object  to  the  form  of  the  action."" 

FOBNICATIOIT. 

Conviction  of  fornication  cannot  be  had  on  an  indictment  for  adultery."* 

PBANCHISES. 


§  1.     Definition    and    Elements     (149S). 

§  2.  Grant  of  Franchise  and  Regulation 
of  Its  Bxerclse   (1496). 

§  3.  Powers  and  Dntles  Under  Franchis- 
es  (1497): 


§  4. 
(1498). 
§  S. 
§  6. 
§  7. 


Duration     and     Extension     of     Term 

Transfer  of  Franchises    (1409). 
Revocation  and  Forfeiture   (1499). 
Taxation    (1499). 


The  rights  and  privileges  here  treated  constitute  a  class  entirely  distinct 
from  and  independent  of  the  corporate  franchise."" 

§  1.  Defimtion  and  elements. — ^A  franchise  is  a  special  privilege  conferred 
by  a  government  on  individuals  or  corporations,  and  which  does  not  belong  to 
the  citizens  of   a  country  generally  by  common  right."'     It  is   an   incorporeal 


tion  by  bailor  against  bailee  for  damages 
for  the  latter's  failure  to  collect  insurance 
covering  the  bailed  property,  .  held  one  ex 
contractu.  Johnston  v.  Charles  Abresch  Co. 
[Wis.]  101  N.  W.  395.  See  2  Curr.  L.  73,  n. 
57. 

41.  Counts  in  tort  and  contract  cannot 
be  joined  in  same  declaration.  Zeiser  v. 
Cohn,  44  Misc.  462,  90  N.  T.  S.  66.  Assumpsit 
and  case  cannot  be  so  joined.  Davis  v. 
Smith  [B.  I.]  58  A.  630.  But  trover  and  case 
may  be  joined.  Mutual  Life  Ins.  Co.  v.  Al- 
len [111.]  72  N.  B.  200.  See  2  Curr.  L.  73, 
n.  58.  For  cases  on  this  subject,  see  title 
Pleading,  2  Curr.  L.  1178. 

43.  Judgment  of  nonsuit  entered  where 
one  sued  in  tort  when  he  should  have  sued 
on  a  covenant.  Knowles  v.  Knowles  [B.  I.] 
56  A.  775.     See  2  Curr.  L.  73,  n.  59. 

43.  That  a  suit  does  not  fall  technically 
under  the  definition  of  some  special  action 
controlled  as  to  its  requirements  by  fixed 
rules  of  practice  is  no  cause  for  its  dis- 
missal. Citizens'  Bank  v.  Marr,  111  La.  601, 
35   S.   780. 

44.  See  Ejectment,  3  Curr.  L..  1157;  Waste, 
2  Curr.  L.  2034;  Forcible  Entry  and  Unlaw- 
ful Detainer,    2   Curr.   L.   11. 

45.  Specific  allegations  do  not  govern. 
Price  V.  Parker,  44  Misc.  582,  90  N.  T.  S. 
98-  Jones  v.  Leopold,  95  App.  Div.  404,  88 
NT  S  568.  Complaint  for  conversion  of 
rents'  held  to  sound  In  tort,  though  de- 
manding judgment  for  a  liquidated  amount, 
with  interest  from  a  specified  date,  instead 
of  damages.     Friok  v.  Freudenthal,  90  N.  T. 

46.  ■  Zeiser  v.  Cohn,  44  Misc.  462,  90  N.  T. 
S.   66;   Frick  v.  Freudenthal,  90  N.  T.  S.  344. 


47.  Lough  V.  Estherville,  122  Iowa,  479, 
98   N.  W.    308..     See   2   Curr.   L.   74,    n.    65. 

48.  Zeiser  v.  Cohn,  44  Misc.  462,  90  N.  T. 
S.    66. 

49.  Hackney  v.  McKee,  12  Okl.  401,  75  P. 
535. 

50.  Defendant  held  to  waive  such  right 
by  a  plea  of  not  guilty  and  by  ruling  plain- 
tiff to  file  a  bill  of  particulars.  Welker 
V.   Metcalf   [Pa.]   58   A.   687. 

.-il.  Pena  v.  State  [Tex.  Cr.  App.]  80  S.  W. 
1014. 

52.  Bank  of  California  v.  City  &  County 
of  San  Francisco,  142  Cal.  276,  75  P.  832. 
For  the  law  relating  to  corporate  franchises, 
see  title  Corporations,  3  Curr.  L.  880. 

53.  Bhinehart  v.  Bedfield,  93  App.  Div.  410, 
87  N.  T.  S.  789.  The  right  to  produce  and 
sell  electricity  is  not  a  franchise  (Purnell 
V.  McLane  [Md.]  56  A.  830),  in  the  absence 
of  the  right  of  eminent  domain  (State  v. 
Twin  Village  Water  Co.,  98  Me.  214,  56  A. 
763)  Nor  is  the  right  to  do  a  banking  busi- 
ness (Bank  of  California  v.  City  and  County 
of  San  Francisco,  142  Cal.  276,  75  P.  832). 
But  the  right  to  use  the  streets  of  a  mu- 
nicipality for  delivering  electricity  to  a  con- 
sumer (Purnell  v.  McLane  [Md.]  56  A.  830; 
Cumberland  Tel.  &  T.  Co.  v.  Bvansvllle. 
127  F.  187),  or  to  construct  and  operate  a 
street  railway,  are  franchises  (Thompson  v. 
Schenectady  B.  Co.  [C.  C.  A.]  131  P.  577). 
See  2  Curr.  L.  74,  n.  67. 

Note:  A  "franchise"  tax  fixed  by  the 
amount  of  business  done  during  the  last 
preceding  year  was  held  not  to  apply  to 
moneys    received    after    but    falling   due    be- 
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hereditament."  A  distinction  must  in  some  eases  be  made  between  the  franchise 
and  the  acquisition  of  an  easement  necessary  to  its  fulfillment. ^=  The  right 
granted  must  be  of  benefit  to  the  public.'^ 

§  2.  Grant  of  franchise  and  regulation  of  its  exercise."— The  power  to 
grant  franchises  involving  the  use  of  public  streets  and  places  is  vested  in  the 
legislature^  absolutely,'^  though  it  may  delegate  such  power  to  a  municipal  cor- 
poration ;•"•  but  to  be  available  such  power  must  be  clearly  conferred/"  though.it 
may  arise  as  a  necessary  incident  to  other  powers  granted.^^  Courts  cannot  gen- 
erally grant  this  right."^  The  legislature  may  grant  a  franchise  in  the  streets 
of  a  city  without  providing  for  the  payment  of  compensation;"'  the  mutual 
rights  and  benefits  arising  from  the  agreement  are,  however,  a  sufficient  con- 
sideration."*    Statutory  conditions  must  be  strictly  complied  with.^^     The  grantor 


fore  the  tax  law  was  passed.  People  v.  Mil- 
ler, 32  N.  T.  L.  J.  303.  Criticised  XVIII. 
Harv.  L.  R.  233,  as  confusing  "franchise" 
with  business  done  thereunder. 

54.  Bellngton  &  N.  R.  Co.  v.  Alston,  54 
W.    Va.    597,    46    S.   E.    612. 

55.  Assent  from  town  council  to  a  rail- 
road company  authorizing  the  occupation  of 
the  streets  of  such  town  under  §  10,  o.  52, 
Code  1S99,  is  not  a  franchise  within  the 
meaning  of  chap.  29,  p.  82,  acts  1901.  Beling- 
ton  &  N.  R.  Co.  V.  Alston,  54  "W.  Va.  597, 
46  S.  E.  612. 

56.  The  power  to  "regulate  all  matters 
connected  with  •  •  t  all  parts,  places 
and  streets  of  the  city"  is  not  a  power  to  I 
grant  a  perpetual  franchise  to  two  persons, 
their  successors  and  assigns,  to  open  and 
use  streets  for  the  purpose  of  laying  and 
maintaining  conduits  for  supplying  gas  gen- 
erated from  ammonia  for  the  purposes  of 
refrigeration  [Construing  Laws  of  New  Torlc 
1888,  p.  958,  c.  583,  tit.  2,  §  12].  Rhine- 
hart  V.  Redfleld,  93  App.  Div.  410,  87  N.  T.  S. 
789.  Test  as  to  whether  switch  track  is  or 
is  not  a  public  utility  held  to  be,  will  any 
.ind  all  persons  and  business  institutions  who 
may  have  occasion  to  do  so  be  permitted  to 
use  it;  if  so  it  is  a  public  utility.  Stock- 
dale  V.  Rio  Grande  Western  R.  Co.  [Utah] 
77   P.    849. 

57.     See   2   Curr.   L.    74. 

68.  Rhlnehart  v.  Redfleld,  93  App.  Div. 
410,  87  N.  T.  S.  789.  To  lay  pipes  in  streets 
to  transport  natural  gas.  City  of  La  Harpe 
V.  Elm  Tp.  Gas,  Light,  Fuel  &  Power  Co. 
[Kan.]    76  P,   448. 

59.  Rhinehart  V.  Redfleld,  93  App.  Div. 
410,  87  N.  Y.  S.  789.  Under  Code  1873,  §  473 
and  the  amendments  thereto,  a  city  has  the 
power  to  grant  an  electric  lighting  franchise 
covering  a  period  of  25  years.  Davenport 
Gas  &  Elec.  Co.  v.  Davenport  [Iowa]  98  N. 
W.  892.  City  council  may  grant  franchises 
to  railroad  companies  authorizing  them  to 
make  reasonable  use  of  streets  for  trans- 
portation purposes.  Stockdale  v.  Rio  Grande 
Western  B.  Co.  [Utah]  776  P.  849.  See  2  Curr. 
L.    74,    n.    69. 

60.  Either  expressly  or  as  a  direct  and 
necessary  Implication  from  the  terms  of 
the  statute.  Purnell  v.  McLane  [IWd.]  56  A. 
830. 

61.  A  city  having  the  power  to  supply 
water  to  Its  inhabitants,  and  for  fire  protec- 
tion It  possesses  the  power  to  grant  the 
use  of  Its  streets  for  such  purpose.     Mercan- 


tile Trust  &  Deposit  Co.  v.  Columbus  Water- 
works Co.,   130  P.   180. 

62.  A  probate  court  has  no  power  under 
either  section  3461,  or  any  other  section  of 
the  statutes  to  grant  to  a  telephone  com- 
pany the  right  to  put  its  wires  underground. 
Cincinnati  v.  Queen  City  Tel.  Co.,  2  Ohio 
N.  P.    (N.   S.)    349. 

63.  City  of  La  Harpe  v.  Elm  Tp.  Gas. 
Light,  Fuel  &  Power  Co.  [Kan.]   76  P.  448. 

64.  Right  to  run  line  through  village, 
company  promising  to  carry  passengers  with- 
in the  town  free,  held  not  void  for  lack  of 
consideration.  Question  arose  on  suit  on 
certifled  check  deposited  with  bid.  Hatters- 
ly  y.  Waterville,  4  Ohio  C.  C.   (N.  S.)   242. 

65.  Under  Burns'  Rev.  St.  1901,  §  4443R, 
a  franchise  for  lighting  purposes  can  only 
be  granted  by  ordinance.  Such  section  and 
§  4357  are  pari  materia  and  must  be  con- 
strued together.  IMeyer  v.  Boonville,  162 
Ind.  165,  70  N.  B.  146.  The  emergency  pro- 
vision of  Burns'  Rev.  St.  1901,  §  4357,  has 
no  application  to  an  ordinance  granting  a 
franchise  for  the  establishment  of  a  light- 
ing plant.  Id.  Under  these  sections,  an  or- 
dinance granting  a  franchise  for  the  estab- 
lishment of  a  lighting  plant  Is  void  where 
no  publication  or  posting  is  made.  This  pub- 
lication is  not  dispensed  with  by  the  ordi- 
nance declaring  an  emergency.  Id.  Re- 
quired subscriptions  for  stock  In  a  tele- 
phone company  must  be  paid  in  before  the 
probate  court  can  grant  a  decree  fixing  mode 
of  use  of  the  streets.  City  of  Cincinnati  v. 
Queen  City  Telephone  Co.,  2  Ohio  N.  P.  (N. 
S.)  349.  In  Ohio,  natural  gas  company  may 
be  allowed  franchise  by  municipality  in 
which  there  Is  already  an  artificial  gas  com- 
pany, without  a  vote  of  the  qualified  voters 
of  the  city  being  taken  [Construing  Rev. 
St.  1892,  i  3551].  Circlevllle  Light  &  Power 
Co.  V.  Buckeye  Gas  Co.,  69  Ohio  St.  259^  69 
N.  B.  436.  Baltimore  City  Charter,  §  6  and 
Ordinance  No.  107  presuppose  the  existence 
of  a  special  franchise,  and  applicant  not 
having  such  franchise,  cannot  compel  issu- 
ance of  permit  authorizing  him  to  use  con- 
duits for  electric  wires.  Purnell  v.  McLane 
[Md.]  66  A.  830.  An  act  providing  that  if 
the  successful  bidder  for  a  franchise  fails 
to  perform  certain  conditions,  it  should  be 
sold  to  the  "next  highest  bidder,"  held  this 
last  phrase  refers  to  bids  made  and  pending 
at  the  time  of  the  default  [Construing  Cal. 
act  March  11,  1901,  §  5].     taolflc  Blec.  R.  Co. 


3  Cur.  Law. 


FEANCHI8ES  §  3. 


1497 


may  impose  conditions  on  the  use  of  the  franchise,*'  which  conditions  must  be 
fully  complied  with;"  and  by  accepting  a  franchise  on  condition,  one  becomes 
estopped  to  deny  the  reasonableness*'  or  validity*"  of  the  condition.  The  grantee 
accepting  and  acting  on  the  franchise,  the  latter  becomes  a  contract^"  which 
neither  the  grantor''^  nor  the  grantee''^  can  abolish  or  alter  without  the  consent 
of  the  other.  In  some  states  a  municipal  corporation  cannot,  during  the  term 
of  the  franchise,  release  the  grantee  from  any  obligation  or  liability  imposed 
thereby.''^  The  right  to  a  franchise  is  not  to  be  presumed  in  proceedings  based 
on  the  existence  of  such  right.'* 

§  3.  Powers  and  duties  under  franchises.''^ — A  franchise  carries  with  it  an 
implied  obligation  to  perform  all  the  objects  for  which  the  charter  was  granted,'* 
but  this  duty  should  be  construed  with  some  reference  to  actual  conditions  and 
needs."  Public  service  corporations  are  bound  to  serve  the  public  on  reasonable 
terms  and  reasonable  rates;"  the  opposite  of  this  rule  is  also  true.'"  A  franchise 
is  to  be  construed  most  strongly  against  the  grantee,**  though  the  rules  as  to  the 


V.    Los   Angeles,    194  U.   S.   112,   48   Law.   Ed. 
896.      See   2  Curr.  L.  75,  n.   70-74. 

It  has  been  held,  however,  that  acceptance 
before  publication  does  not  invalidate  the 
franchise.  Hattersly  v.  WatervlUe,  4  Ohio 
C.    C.    (N.    S.)    242. 

66.  Under  Code  Pub.  Loc.  Laws,  art.  4, 
§  819a,  providing  that  mayor  and  city  coun- 
cil may  regulate  use  of  streets  by  telephone 
companies,,  they  have  authority  to  impose 
on  such  company,  as  a  condition  of  such  use, 
limitations  as  to  rates  to  be  charged  for 
telephone  service.  Charles  Simon's  Sons  Co. 
v.  Maryland  Tel.  &  T.  Co.  IMd.]  57  A.  193. 
Construing  Code  Pub.  Gen.  Laws  1903,  art. 
23,    §§    334-338.      Id. 

67.  Condition  that  if  no  portion  of  work 
was  in  operation  by  a  certain  time,  forfeit- 
ure would  result,  held  any  portion  being  in 
operation  at  such  time  the  corporation  be- 
came vested  with  full  corporate  powers. 
State  V.  Twin  Village  Water  Co.,  98  Me.  214, 
56   A.   763. 

68.  Charles  Simon's  Sons  Co.  v.  Maryland 
Tel.  &  T.  Co.  [Md.]  57  A.  193.  See  2  Curr. 
L.    75,    n.    79. 

69.  Power  of  revocation  being  expressly 
reserved,  grantee,  after  accepting  and  act- 
ing on  franchise,  cannot  say  that  such  pres- 
ervation w^as  unauthorized  and  of  no  force 
and  effect.  Delaware,  etc.,  R.  Co.  v.  Oswego, 
92  App.  Div.  551,  86  N.  T.  S.  1027. 

70.  Mercantile  Trust  &  Deposit  Co.  v.  Co- 
lumbus Waterworks  Co.,  130  P.  180;  Armour 
Packing  Co.  v.  Metropolitan  Water  Co.  [C. 
C.  A.]  130  P.  851;  Hattersly  v.  Waterville,  4 
Ohio    C.    C.    (N.    S.)    242. 

71.  Northwestern  Tel.  Bxch.  Co.  v.  An- 
derson, 12  N.  D.  585,  98  N.  W.  706.  Fran- 
chise for  consolidated  lines  held  to  create 
a  contract  right  to  charge  a  5  cent  fare, 
so  that  the  rate  could  not  be  reduced  over 
a  portion  of  the  line,  under  authority  of  a 
right  to  regulate  fares,  reserved  in  an  or- 
dinance adopted  before  the  consolidation, 
granting  a  renewal  franchise  to  the  cor- 
poration which  then  owned  that  portion  of 
the  line.  City  of  Cleveland  v.  Cleveland 
City  R.  Co.,  194  U.  S.  517,  48  Law.  Ed.  1102. 
See  2  Curr.  L.  75,  n.  80;  Id.  76,  n.  81. 

72.  Contract  between  city  and  street  rail- 
way, whereby  the  latter  was  permitted  to 
permanently    discontinue    its    railway    on    a 


certain  street,  held  void,  the  state  not  con- 
senting thereto.  Thompson  v.  Schenectady  R. 
Co.    [C.   C.  A.]    131    P.    577. 

73.  A  municipal  franchise  which  became 
a  contract,  securing  a  fare  of  5  cents  over 
the  lines  of  a  consolidated  street  railway, 
held  not  to- violate  Bates'  Ohio  Ann.  St.  1897, 
§  2502,  providing  that  a  municipal  corpora- 
tion shall  not  during  the  term  of  a  street 
railway  grant  release  the  grantee  from  any 
obligation  or  liability  imposed  thereby, 
though  in  this  case  the  municipality  had 
formerly  the  power  to  regulate  fares  over  a 
portion  of  the  consolidated  lines.  City  of 
Cleveland  v.  Cleveland  City  R.  Co.,  194  TJ. 
S.  517,  48  Law.  Ed.  1102;  City  of  Cleveland  v. 
Cleveland  Elec.  R.  Co.,  194  TJ.  S.  538,  48 
Law.  Ed.   1109. 

74.  Therefore  every  assertion  .of  such  right 
must,  to  be  effloacious,  be  distinctly  support- 
ed by  clear  and  unambiguous  legislative 
enactment.  Purnell  v.  McLane  [Md.]  56  A. 
830. 

75.  See   2   Curr.   L.    76. 

76.  State  V.  Twin  Village  Water  Co.,  98 
Me.    214,    56  A.    763. 

77.  Water  and  electric  power  company, 
held  should  not  be  ousted  from  latter  por- 
tion of  franchise  for  nonuser,  there  being 
nO  demand  for  electricity  in  town.  State  v. 
Twin  Village  Water  Co.,  98  Me.  214,  56  A. 
763.  The  obligation  of  a  gas  company  to 
furnish  one  gas  is  subject  to  the  limitation 
that  there  must  exist  a  reasonable  expecta- 
tion that  the  consumption  of  gas  will  war- 
rant the  necessary  preliminary  expenditure. 
Public  Service  Corp.  v.  American  Lighting 
Co.  [N.  J.  Eq.]  57  A.  482.  That  company  shall 
furnish  gas  by  cubic  feet  to  light  streets  held 
unreasonable.     Id. 

78.  City  may  offer  reasonable  price,  if  re- 
fused, mandamus  will  lie  If  the  supply  has 
not  been  commenced,  or  It  may  sue  in  equity 
to  enjoin  stoppage  of  a  supply  being  fur- 
nished. Public  Service  Corp.  v.  American 
Lighting  Co.    [N.  J.   Eq.]    57   A.   482. 

79.  Public  Service  Corp.  v.  American 
Lighting  Co.   [N.  J.   Eq.]    57  A.   482. 

80.  City  of  Helena  v.  Helena  Waterworks 
Co.,  122  F.  1;  CirclevlUe  Light  &  Power  Co. 
v.  Buckeye  Gas.  Co.,  69  Ohio  St.  259,  69  N. 
E.  436;  Town  of  Washburn  v.  Washburn 
Waterworks  Co.   [Wis.]    98  N.  W.  539;  Rhine- 
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eonstraction  of  contracts  apply.''  No  company  can,  under  ordinary  circum- 
stances, assert  and  maintain  a  right  to  the  exclusive  enjojrment  of  a  public  street 
in  a  city.*''  A  franchise  not  being  exclusive,  the  granting  body  may  itself  con- 
struct and  maintain  a  system  for  the  same  purpose,'^  though  the  contrary  has 
been  held.'*  A  franchise  is  no  protection  for  injuries  to,  or  interference  with, 
private  property.'"  No  time  being  fixed  within  which  the  franchise  should  be 
used,  the  law  requires  it  to  be  done  within  a  reasonable  time.'"  A  provision  in  a 
franchise  allowing  the  future  occupancy  of  other  states  is  not  void  for  uncer- 
tainty." The  use  of  a  franchise  to  use  the  streets  is  subject  to  the  control  of  the 
police  power  of  the  state,"  but  is  paramount  to  extraordinary  uses  of  the  street 
by  private  parties.'"  Where  a  franchise  limits  the  rate  to  be  charged  by  a  tele- 
phone company,  an  individual  may  maintain  a  suit  to  enjoin  the  company  from 
charging  him  a  higher  rate."" 

§  4.  Duration  and  extension  of  term.^'^ — A  city  being  prohibited  from 
granting  a  franchise  for  a  longer  period  than  twenty  years,  an  ordinance  granting 
a  franchise  for  twenty  years  from  the  date  of  its  taking  effect  is  not  rendered 
invalid  by  the  fact  that  it  was  passed  several  months  before  that  date.°^  A  fran- 
chise may  be  renewed  prior  to  the  expiration  of  the  original  grant."'  The  exten- 
sion of  a  franchise  does  not  amount  to  the  granting  of  a  new  franchise."*  Where 
a  franchise  allows  a  company  an  exclusive  privilege  for  a  certain  term,  subse- 


liart  V.   Redfleld,   93  App.   Dlv.   410,   87  N.   T. 
S.   789. 

81.  Armour  Packing  Co.  v.  Metropolitan 
Water  Co.  [C.  C.  A.]  130  F.  851. 
"  "Words  and  phrases  In  franchises  con- 
straed:  Municipality  granting  waterworks 
franchise  for  25  years  and  leasing  fire  hy- 
drants from  the  grantee  "during  such  term," 
'  such  phrase  refers  to  the  period  of  25  years; 
rent,  however,  to  commence  with  the  water 
service.  Also  that  the  leasehold  period  and 
franchise  period  were  co-extensive.  Town  of 
Washburn  V.  Washburn  Waterworks  Co. 
[Wis.]  98  N.  W.  539.  The  municipality  in 
such  a  franchise  agreeing  to  pay  all  taxes 
assessed  on  the  property  "for  the  first  ten 
years,"  these  last  words  are  used  In  the 
sense  of  the  10  years  subsequent  to  the  date 
of  the  franchise.  Id.  In  such  case,  the 
words  "taxes  assessed"  refer  to  all  the  pro- 
ceedings requisite  to  charge  the  property  or 
the  owner  thereof  with  the  payment  of  tax- 
es, culminating  not  earlier  than  when  the 
taxes  might  be  paid,  and  it  is  Immaterial 
whether  taxes  were  assessed  during  the  first 
of  such  years,  as  regards  what  were  the  last 
taxes  to  be  paid.  Id.  Lighting  franchise 
providing  that  at  the  end  of  each  5  year 
period  the  city  might  require  the  machinery 
and  appurtenances  to  be  In  good  condition 
and  of  approved  design,  so  as  to  give  the 
city  advantage  of  all  improvements,  held  that 
the  city  could  only  have  advantage  of  all  im- 
provements Increasing  the  efficiency  of  the 
system  then  In  use.  Davenport  Gas  &  Blec. 
Co  v.  Davenport  [Iowa]  98  N.  W.  892.  Fran- 
chise requiring  water  rates  to  be  the  same 
as  those  given  in  another  town  by  same 
company,  held  not  to  refer  to  prices  charged 
In  such  town  after  the  latter  municipality 
had  purchased  the  waterworks.  Armour 
Packing  CO.  [C.  C.  A.]  130  F.  851. 

82     A    telephone    company    cannot    assert 
an  exclusive  franchise  to  occupy  thS  streets 


of  a  city  with  its  poles  and  wires,  as  against 
another  telephone  company  obtaining  the 
same  Tight  from  city  authorities.  American 
Tel.  &  T.  Co.  V.  Morgan  County  Tel.  Co. 
[Ala.]   36  So.  178. 

83.  Waterworks.  City  of  Helena  v.  Hel- 
ena Waterworks   Co.    [C.   C.  A.]    122   F.   1. 

84.  Mercantile  Trust  &  Deposit  Co.  v.  Co- 
lumbus Waterworks  Co.,  130  F.  l80. 

86.  Switch  track.  Stockdale  v.  Rio  Grande 
Western  R.  Co.  [Utah]  77  P.  849. 

86.  State  v.  Twin  Village  Water  Co.,  98 
Me.  214,  56  A.  763.  See  2  Curr.  L.  76,  ii. 
91-92. 

87.  Thurston  v.  Huston,  123  Iowa,  157,  98 
N.    W.   637. 

88.  A  gas  company  allowed  to  lay  mains 
in  a  highway  in  such  a  street  as  to  occa- 
sion the  least  inconvenience  to  the  city  or 
its  Inhabitants  may  be  compelled  to  shift 
its  mains  to  permit  construction  of  sewers, 
and  Its  franchise  not  being  lessened  In  value, 
the  case  falls  under  the  rule  of  damnum 
absque  Injuria.  New  Orleans  Gaslight  Co.  v. 
Drainage  Commission,  111  La.  838,  35  So. 
929. 

89.  Telephone  company  can  recover  dam- 
ages to  wires,  etc.,  caused  by  one  moving  a 
house  on  a  street.  Northwestern  Tel.  Bxch. 
Co.  v.  Anderson,   12  N.  D.   585,   98  N.  W.   706. 

90.  Charles  Simon's  Sons  Co.  v.  Maryland 
Tel.  &  T.  Co.    [Md.]   57  A.   193. 

91.  See  2  Curr.  L.  77. 

92.  State  V.  Excelsior  Coke  &  Gaa  Co. 
[Kan.]   76  P.   447. 

93.  This  Is  so  under  Bates  Ohio  Ann.  St. 
1897,  §  2501,  providing  that  "the  council  may 
renew  any  such  grant  at  its  expiration.-"  City 
of  Cleveland  v.  Cleveland  City  R.  Co.,  194 
U.   S.   517.   48   Law.   Ed.   1102. 

94.  .  Franchise  expressly  provided  for  ex- 
tension. Thurston  v.  Huston,  123  Iowa,  157, 
98  N.  W.  637.     See  2  Curr.  L.  77,  u.  96. 
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quent  permission  allowing  the  company  to  extend  and  use  other  streets  does  not 
amount  to  an  extension  of  the  time  for  exclusive  privilege."'* 

§  5.  Transfer  of  franchisesJ"^ — A  corporation  organized  for  a  public  pur- 
pose cannot  by  sale  or  lease  transfer  its  entire  property  and  privileges  and  so 
abrogate  the  performance  of  its  duties  to  the  public."  And  the  corporation 
being  chartered  by  the  state  the  consent  of  the  municipality  to  the  sale  does  not 
render  the  latter  valid.*^  The  grajitor  of  the  franchise  is  entitled  to  question 
the  validity  of  any  transfer  or  attempted  transfer  of  the  same  by  the  grantee.*' 

§  6.  Revocation  and  forfeiture.^'"' — ^A  corporation  may  be  ousted  from  dis- 
tinct and  separate  branches  of  its  corporate  rights.^"^  Abandonment  is  a  question 
of  intention."''  Nonuser  is  a  fact  in  determining  it,  its  weight  depending  upon 
the  intention  to  be  drawn  from  its  duration,  character,  and  accompanying  cir- 
cumstances.^"' In  Ohio  a  city  solicitor  has  power  to  bring  an  action  for  for- 
feiture of  a  public  franchise.^"* 

§  7.  Taxation.'^"'^ — The  franchise  is  taxable  as  such,"*  and,  for  the  purpose 
of  taxation,  is  not  synonymous  with  the  term  "intangible  property."^" 


rRATEBNAL  MITTTJAL  BENEFIT  ASSOCIATIONS. 


§  1.     Nature,      Organization     and      Fotrem 

(1500).  Legislative  Control  as  to  Insurance 
(1500).  Protection  of  Ritual  and  Individu- 
ality (1501).  Status  of  Local  Lodges  and 
Relation  to  Supreme  Body  (1501). 

§  a.     Forelg;n   Associations    (1502). 

§  3.  Officers,  Agents,  Organizers, .  Physi- 
cians, etc.  (1502). 

§  4.  Members  and  Discipline  (1502).  Arbi- 
tration of  Disputes  and  Claims  (1503). 

§  6.  Membersblp  and  Contract  Securing 
Benefits    (1504). 

A.  Application    (1504). 

B.  Certificate  (1605). 


C.  Nature  and   Construction  of   Contract 

(1505). 

D.  Charter  and  By-laws  as  Part  of  Con- 

tract  (1507). 

§  6.     Dues  and  Assessments  (1510). 

§  7.  Forfeiture  and  Suspensions;  Rein- 
statement (1510).  For  Nonpayment  of  Dues 
and  Assessments   (1511). 

§  8.  The  Beneficiary.  Designation  (1513). 
Right  to  Change  Beneficiary  (1614).  Assign- 
ment of  Benefits  (1614).  Status  of  Benefici- 
ary (1515).  Exemption  of  Benefits  Prom 
Liability  for  Debts   (1515). 


95.  Thurston  v.  Huston,  123  Iowa,  157,  98 
N.  W.  637.  Code,  §§  955,  956,  does  not  apply 
to  mere  extensions  or  enlargements  of  the 
facilities  which  the  franchise  holder  em- 
ploys in  exercising  the  power  originally 
granted.     Id. 

98.     See  2  Curr.   L.   77. 

97.  Such  power  is  not  conferred  by  char- 
ter provisions  allowing  It  to  take,  hold  and 
cowvey  real  estate  necessary  to  carry  on  its 
business,  or  to  borrow  money  for  corporate 
purposes  and  mortgage  its  property  and 
franchises  as  security.  New  Albany  Water- 
works V.  Louisville  Banking  Co.  [C.  C.  A.] 
122  P.  776.  2  Burn's  Rev.  St.  Ind.  1901,  S 
3424;  Thornton's  Rev.  St.  1897,  §  3491,  does 
not  grant  general  authority  for  the  consol- 
idation of  corporations.  Id.  Such  sale  Is 
absolutely  void,  cannot  be  validated  by  grant 
of  franchise  by  a  city  to  the  purchaser. 
Cumberland  Tel.  &  T.  Co.  v.  Bvansville,  127 
P.    187. 

98.  New  Albany  Waterworks  v.  Louisville 
Banking  Co.   [C.   C.  A.]   122  P.   776. 

99.  Cumberland  Tel.  &  T.  Co.  v.  Evans- 
vine,    127   P.   187. 

100.  See   2   Curr.  L.   78. 

101.  Water  and  electric  light  company, 
held  could  be  ousted  from  latter  without  In- 
terfering with  former.  State  v.  Twin  Village 
Water  Co.,   98  Me.   214,  66  A.   763. 

loa.  State  V.  Twin  Village  Water  Co.,  98 
Me.  214,  56  A.  763.  Turning  over  turnpike 
road  to  county  held  not  an  abandonment  un- 


der Ky.  St.  1903,  §  4732,  making  failure  to 
charge  tolls  an  abandonment.  Bardstown 
&  L.  Turnpike  Co.  v.  Nelson  County,  25  Ky. 
L.  R.  1900,  78  S.  W.  851.  County  fiscal  court 
has  no  Jurisdiction  to  litigate  such  ques- 
tion.     Id. 

103.  There  being  no  demand  for~  electric- 
ity, held  no  abandonment  of  franchise  to  fur- 
nish same.  State  v.  Twin  Village  Water  Co., 
98  Me.  214,  56  A.  763.  Nine  years  nonuser 
of  permission  to  lay  tracks  In  street,  then 
obtaining  same  permission,  again  followed 
by  seven  years  nonuser,  when  permission 
was  again  obtained,  held  abandonment  of 
rights  acquired  under  first  permission.  Del- 
aware, etc.,  R.  Co.  V.  Oswego,  92  App.  Div. 
551,    86   N.   T.   S.    1027. 

104.  Rev.  St.  §  1536-667.  Columbus  v. 
Federal  Gas  Co.,  2  Ohio  N.  P.  (N.  S.)  277. 
For  general  rule  see   2  Curr.  L.  79,  n.   20-21. 

105.  See  ante,  note  81.  Words  and  phras- 
es construed. 

106.  Bank  of  California  v.  San  Francisco, 
142  Cal.  276,  75  P.  832  [dicta].  The  fran- 
chise is  personal  property,  and  all  things  of 
a  proprietary  nature  connected  therewith, 
whether  land  or  movables,  partake  of  Its 
character,  and  the  value  of  that  which  Is 
created  by  the  combination  of  tangible  and 
intangible  things  forms  the  legitimate  basis 
of  taxation.  Town  of  Washburn  v.  Wash- 
burn  Waterworks   Co.    [Wis.]    98   N.   W.    539. 

107.  Coulter  v.  Weir  [C.  C.  A.]  127  P.  897. 
See  2  Curr.  L.  79,  n.   22-23. 
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PKATEENAL  BENEFIT  ASSOCIATIONS  §  1.     3,  Cur.  Law. 


§  9.  Maturity  and  Accraal  of  Benefita 
(1515). 

§  10.  Proofs  of  Death  or  Right  to  Bene- 
nts    (1517). 


§  11.     Payment  of  Benefits  <1517). 

§  12.  Procedure  to  Enforce  Right  to  Bene- 
fits (1618).  Pleading  (1519).  Evidence 
(1519).     Judgments    (1519). 


Scope  of  title. — This  title  deals  only  with  the  law  peculiarly  applicable  to 
fraternal  and  mutual  benefit  societies  and  their  contracts  of  insurance.  Matters 
relating  to  insurance  companies  or  insurance  contracts  generally,  or  which  are 
common  to  all  corporations  or  associations,  are  treated  elsewhere.^ 

§  1.  Nature^  organization  and  powers.^ — The  distinction  between  "benefit" 
and  "benevolent"  societies  lies  in  whether  or  not  periodical  payments  are  required 
from  prospective  beneficiaries.'  They  are  limited  in  their  powers  by  articles  and 
by-laws,*  of  which  limitations  persons  dealing  with  them  must  take  notice.' 
Such  societies  must  have  a  representative  form  of  government;*  they  cannot 
accept  members  above  the  age  limit  or  without  a  medical  examination/  must  not 
make  improper  allowances  to  oflBcers,*  or  divert  funds  from  the  purposes  for  which 
they  are  contributed,"  and  the  books  and  records  must  show  the  true  condition  of 
their  business  and  finances,  including  assessments  and  liabilities.^" 

The  assets  of  such  societies  do  not  consist  in  cash  and  tangible  securities 
and  property  alone,  and  they  cannot  be  said  to  be  insolvent  when  it  is  reasonably 
probable  that  by  its  authorized  assessments  it  can  provide  sufficient  funds  to 
meet  its  just  liabilities.^^ 

By  the  laws  of  Nebraska,  fraternal  benefit  associations  are  required  to  file 
annual  reports  with  the  auditor,^"  which  must  show  all  claims  for  death  losses.^* 
On  failure  to  do  so  or  to  comply  with  other  provisions  of  the  statute,  the  attorney 
general  on  report  of  the  auditor  is  required  to  sue  to  enjoin  it  from  continuing 
business.^*  The  court  cannot  in  such  proceedings  order  the  appointment  of  a 
receiver  and  the  winding  up  of  its  affairs,^"*  and  if  the  act  complained  of  shall  be 
corrected,  and  costs  are  paid  by  defendant,  it  will  be  reinstated.^* 

Legislative  control  as  to  insurance. — Beneficial  societies  are  usually  exempted 
from  the  provisions  of  the  general  insurance  laws.^^  The  exemption  applies  to 
foreign  societies  authorized  to  do  business  in  the  state.^* 


1.  See  titles  Insurance,  2  Curr.  D.  479; 
Corporations,  3  Curr.  L.  880;  Foreign  Cor- 
porations, 3  Curr.  L-  1455;  Associations  and 
Societies,    3    Curr.   L.    346. 

2.  See    2    Curr.    L.    79. 

3.  A  benefit  society  is  one  which  receives 
periodical  payments  from  its  members  and 
holds  them  as  a  fund  to  be  loaned  or  given 
to  those  of  its  members  needing  pecuniary 
relief  or  to  the  families  or  relatives  of  de- 
ceased members.  State  v.  Dunn,  134  N.  C. 
663,  46  S.  E.  949.  A  benevolent  association 
is  one  which  confers  benefits  without  re- 
quiring an   equivalent  from  those  benefited. 

4.  An  association  having  power  to  raise 
and  expend  money  for  the  payment  of  sick 
benefits  to  members  may  employ  a  physician 
to  attend  them  in  time  of  sickness.  Flaherty 
v.  Portland  Longshoremen's  Benev.  Soc. 
[Me.]  59  A.  58.  But  where  the  by-laws 
provide  that  the  funds  of  the  society  can 
be  appropriated  only  for  certain  other  desig- 
nated purposes,  it  cannot  lawfully  vote  to 
pay  a  salary  to  such  physician.     Id. 

5.  Articles  and  by-laws  of  relief  associa- 
tion held  not  to  authorize  or  Justify  em- 
ployment by  ofllcer  of  physician  to  attend 
for  indefinite  period  member  injured  at  Are. 
Defendant  not  liable  therefor.     Acts  of  trus- 


tee held  not  to  constitute  estoppel  as  against 
defendant.  Degault  v.  Minneapolis  Fire 
Dept.   Relief  Ass'n   [Minn.]    100  N.  "W.   666. 

6.  Directors  or  other  officers  having  gen- 
eral charge  and  control  of  its  property  and 
business  and  management  of  Us  affairs  must 
be  chosen  by  members.  State  v.  Bankers' 
Union  of  thfe  World   [Neb.]   99  N.  "W.  531. 

7.  Not  indirectly  by  purchasing  and  con- 
solidating with  itself  other  societies.  State 
v.  Bankers'  Union  of  the  World  [Neb.]  99 
N.  W.   531. 

8.  9,  10,  11.  State  v.  Bankers'  Union  of 
the  World  [Neb.]  99  N.  W.  53. 

12.  Laws  1897,  p.  266,  c.  47,  §  10.  State 
V.  Bankers'  Union  of  the  World  [Neb.]  99 
N.  W.  531. 

13.  State  V.  Bankers'  Union  of  the  World 
[Neb.]    99  N.  W.   531. 

14.  Laws  1897,  p.  266,  c.  47,  §  16.  State 
V.  Bankers'  Union  of  the  World  [Neb.]  99 
N.  W.   531. 

15.  State  V.  Bankers'  Union  of  the  World 
[Neb.]   99  N.  W.  531. 

16.  Court  will  not  direct  auditor  to  rein- 
state defendant  in  such  action.  State  v. 
Bankers'  Union  of  the  World  [Neb.]  99  N. 
W.    531. 

17.  Mo.  Rev.  St.  1899,  art.  11,  o.  12.  Hud- 
nall  V.  Modern  Woodmen,  103  Mo.  App.   356, 
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Protection  of  ritual  and  indwiduoMty.^"' — Eights  in  name  or  ritual  will  not 
be  determined,  until  a  controversy  arises.''  Similarity  of  name  must  be  sub- 
stantially misleading.''^ 

Status  of  local  lodges  and  relation  to  supreme  body."' — The  relation  of  the 
central  governing  body  to  the  subordinate  lodges  is  to  be  determined  by  the  con- 
stitution and  by-laws."' 

The  supreme  governing,  body  is  generally  given  power  to  enact  a  constitution 
and  by-laws  for  the  association  and  to  amend  the  same."*  The  sovereign  body 
of  the  society  is  not  liable  for  injuries  inilicted  by  subordinate  lodges  on  candi- 
dates during  their  initiation,  in  the  absence  of  a  showing  of  a  relation  of  principal 
and  agent  or  master  and  servant  between  the  sovereign  and  subordinate  lodges 
in  respect  to  the  initiation."'*  Where  such  relation  exists,  however,  the  sovereign 
body  wQl  be  held  responsible,  though  it  did  not  authorize  the  acts  resulting  in 
th#  injury."'  The  issuance  of  a  certificate  to  a  member  of  a  lodge  which  by 
operation  of  the  by-laws  has  forfeited  its  right  to  afiBliate  with  the  association, 
without  notice  to  him  of  such  default,  is  a  waiver  by  the  association  of  such  de- 
fault, and  it  is  thereby  estopped  to  deny  the  continued  membership  of  the  lodge 
and  the  agency  of  its  officers."' 

Where  the  governing  body  is,  by  statute,  given  power  to  provide  for  holding 
its  meetings  in  any  state  where  it  has  subordinate  lodges,  and  adopts  a  resolution 
changing  the  place  of  meeting  from  that  designated  in  the  by-laws,  a  meeting 
so  held  is  authorized  and  its  proceedings  are  not  thereby  rendered  invalid."' 

Matters  relating  to  the  winding  up  and  dissolution  of  such  associations  are 
treated  elsewhere."' 


77  S.  W.  84.  By  Texas  Rev.  St.  1895,  art. 
3096.,  general  laws  do  not  apply  to  mutual 
relief  associations  having  no  capital  stock 
whose  relief  funds  are  created  by  assess- 
ments on  its  members,  provided  that  the 
principal  officer  shall  make  annual  statement 
to  Insurance  department.  Supreme  Council, 
A.  L.  H.  V.  Story   [Tex.]   78  S.  W.  1. 

18.  Applied  to  provisions  as  to  liability 
in  case  or  suicide  [Mo.  Rev.  St.  1899,  Sf  1408- 
1410].  Hudnall  v.  Modern  Woodmen,  103  Mo. 
App.  356,  77  S.  "W.  84.  Tex.  Rev.  St.  1895, 
art.  3096.  Art.  3071,  providing  penalty  for 
nonpayment  of  policies  by  life  insurance 
companies,  does  not  apply  unless  required 
statement  is  not  made.  Burden  of  showing 
failure  is  on  beneficiary  suing  on  certificate. 
Supreme   Council,    A.    L.    H.   v.    Story    [Tex.] 

78  S.  W.  1. 

19.  See   2   Curr.   L.    79. 

20.  Where  it  has  been  determined  on  ap- 
peal that  one  secret  beneficial  society  has  no 
right  to  use  the  same  ritual,  secret  work, 
badges  and  paraphernalia  as  another,  the 
court  will  not,  on  settling  the  decree.  In- 
vestigate and  determine  whether  the  pro- 
posed new  ritual  and  work  of  the  former 
substantially  differs  from  that  of  the  lat- 
ter, but  will  wait  until  a  controversy  actu- 
ally arises.  Great  Hive  Ladies  of  Macca- 
bees V.  Supreme  Hive  of  Ladles  of  Maccabees 
[Mich.]  99  N.  W.  26.  An  injunction  will  not 
issue  to  protect  the  exclusive  rights  on  one 
society  in  a  particular  state  where  they  have 
not  been  threatened.     Id. 

21.  The  use  of  the  letters  "Xj.  O.  T.  M.  M.," 
signifying  "Ladles  of  the  Modern  Maccabees." 
does  not  interefere  with  the  rights  of  another 


society  using  the  letters  "L.  O.  T.  M.,"  mean- 
ing "Ladies  of  the  Maccabees."  Great  Hive 
of  Ladies  of  Maccabees  v.  Supreme  H've  of 
Ladies  of  Maccabees   [Mich.]   99  N.  W.  26. 

22.  See   2   Curr.   L.   79. 

23.  Parliament  of  Prudent  Patricians  v. 
Marr,  20  App.  D.  C.  363.  In  such  case  the 
constitution  and  by-laws  of  the  society 
should  be  construed  by  the  court  for  the 
purpose  of  determining  the  agency  of  the 
local  lodge.  Error  in  allowing  jury  to  con- 
strue same  held  not  prejudicial  to  the  so- 
ciety.    Mitchell  V.  Leech   [S.  C]   48  S.  E.  290. 

24.  Supreme  circle  held  to  have  full  au- 
thority to  enact  constitution  and  by-laws 
for  the  association  and  to'  amend  the  same. 
Protected  Home  Circle  v.  Tisch,  24  Ohio  Circ. 
R.    489. 

25.  Part  of  ceremony  resulting  in  injury 
not  prescribed  by  ritual  adopted  by  sovereign 
camp.  Jumper  v.  Sovereign  Camp  Woodmen 
[C.   C.   A.]    127   F.    635. 

26.  Where  the  local  lodges  and  their 
members  are  under  the  complete  direction 
and  control  of  the  sovereign  body,  which 
issues  and  pays  death  certificates,  they  will 
bo  regarded  as  its  agents,  and  it  will  be  held 
liable  for  injuries  resulting  from  use  of 
mechanical  goat.  Injured  by  mechanical 
goat.     Mitchell  v.  Leech  [S.  C]   48  S.  E.   290. 

27.  Parliament  of  Prudent  Patricians  v. 
Marr,   20  App.  D.  C.  363. 

28.  Kan.  Laws  1898,  0.  23,  §  8,  as  amend- 
ed by  Laws  1899,  c.  147.  Miller  v.  National 
Council  Knights  &  Ladies  of  Security  [Kan.] 
76   P.    830. 

29.  See  Corporations,  §  12,  3  Curr.  L.  893; 
Receivers.   2  Curr.   L    1465. 
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PEATEENAL  BENEFIT  ASSOCIATIONS  §  3.     3  Our.  Law. 


§  2.  Foreign  associations.^" — The  Texas  statute  relating  to  foreign  bene- 
ficial societies  and  requiring  them  to  appoint  the  insurance  commissioner  as 
agent  on  whom  process  may  be  served  does  not  repeal  the  general  law  authorizing 
service  on  local  agents  of  foreign  corporations,  but  the  two  are  cumulative  and 
service  may  be  made  on  either.^^  The  Maine  statute  providing  for  service  of 
process  on  the  insurance  commissioner  in  actions  against  foreign  insurance  com- 
panies applies  only  to  such  companies  as  have  obtained  a  license  to  do  business  in 
that  state.^^  For  a  full  discussion  of  the  rights,  duties  and  liabilities  of  foreign 
associations,  see  -the  titles  Insurance'^  and  Foreign  Corporations.^* 

§  3.  Officers,  agents,  organizers,  physicians,  etc.^^ — OflBcers  and  directors 
alike  are  limited  in  their  powers  by  the  articles.**  Fidelity  bonds  of  the  presi- 
dent of  a  mutual  life  insurance  company  may  be  enforced  by  any  one  for  whose 
benefit  they  were  executed,  though  running  to  the  association.*'  One  officer  is 
not  ordinarily  liable  for  the  defalcation  of  another,**  but  the  officer  responsible 
for  money  is  not  relieved  because  it  was  embezzled  by  another  officer.*"  The 
treasurer's  book  entries  are,  as  between  himself  and  the  company,  mere  declara- 
tions in  his  favor,  and  are  not  competent  to  disprove  receipts  given  by  him.*" 
Settlements  between  a  lodge  and  its  treasurer  are  governed  by  the  ordinary  rules 
relating  to  such  transactions." 

§  4.  Members  and  discipline.*'^ — ^An  expelled  member  may  abandon  all 
claims  to  reinstatement  and  resort  to  an  action  for  damages  for  the  injury  sus- 
tained thereby.**  Such  suit  is  not  a  waiver  of  the  illegality  of  the  expulsion.** 
The  loss  sustained  by  plaintiff  in  being  deprived  of  the  use  and  enjoyment  of 
the  property  of  the  society  and  the  privileges  of  membership  are  proper  elements 
of  damage.*^  So  also  is  his  mental  suffering  caused  by  such  expulsion  and  the 
manner  in  which  it  was  effected.*'  Where  the  expelled  member  has  declined 
a  tender  of  the  premiums  paid  by  him,  a  decree  denying  him  'reinstatement  need 
not  provide  for  their  repayment.*' 

Where  the  association  has  authority  to  sanction  the  disssolution  of  a  local 


30.  See    2   Curr.   L.   81. 

31.  President  of  subordinate  lodge  held 
local  agent  within  meaning-  of  such  general 
law  [Laws  1899,  p.  195,  c,  115].  Bankers' 
Union  of  the  World  v.  Nabors  [Tex.  Civ. 
App.]    81    B.W.    91. 

32.  Bev.  St.  c.  49,  §§  79-84,  92,  construed. 
Greenleaf  v.  National  Ass'n  of  By.  Postal 
Clerks,   130   P.    209. 

33.  Insurance,   §    2B,    2    Curr.    L.    48a. 

34.  Foreign  Corporations,  2  Curr.  L.  40. 

35.  See   2   Curr.  D.   81. 

36.  While  the  business  of  the  association 
is  under  the  management  of  the  board  of 
directors  and  the  president  is  subject  to  its 
control,  both  are  governed  by  the  articles 
of  Incorporation  and  the  statutes  defining 
and  limiting  their  respective  duties  and 
powers.  Sherman  v.  Harbin  [Iowa]  100  N. 
W.  629.  Any  act  of  the  president  contrary 
thereto,  though  directed  or  acquiesced  In  by 
the  board,  constitutes  a  breach  of  his  duty. 

37  Given  under  Iowa  Code,  §  1787.  Sher- 
man V.  Harbin   [Iowa]  100  N.  W.  622. 

38.  He  is  not.  In  the  absence  of  knowl- 
edge thereof,  liable  on  his  bond  for  the 
error  of  a  bonded  cashier  in  depositing  money 
received  from  Investments  to  the  credit  of 
a  fund  to  which  It  did  not  belong.  Sher- 
man  V.   Harbin    [Iowa]   100   N.   W.   622. 


39.  On  the  Insolvency  of  a  mutual  benefit 
-association.  It  Is  not  a  ground  to  release 
the  treasurer  who  stood  charged  with  mon- 
eys that  they  were  In  fact  misappropriated 
by  the  secretary  who  failed  to  turn  them 
over.  Hudson  v.  Baker,  185  Mass.  122,  70 
N.    K    419. 

40.  Hudson  v.  Baker,  185  Mass.  122,  70 
N.    E.    419. 

41.  Agreement  of  settlement  made  by 
lodge  with  treasurer  alleged  to  be  short  In 
his  accounts  held  binding  on  lodge.  Bed- 
ford v.  Simono  [Tex.  Civ.  App.]   ?9  S.  W.  97. 

42.  As  affecting  right  to  benefits,  see  post, 
§   7.     See  2  Curr.  L.  82. 

43.  Lahlff  V.  St.  Joseph's  Total  Abstinence 
&  Benevolent  Soc,  76  Conn.  648,  57  A.  692. 
A-  voluntary  association  Is  responsible  for 
the  Illegal  expulsion  of  one  of  its  members 
at  a  special  meeting  not  called  for  that  pur- 
pose, where  It  afterwards  In  effect  approves 
such  action  by  refusing  him  admission  to 
its  meetings  and  debarring  him  from  all  the 
rights   and  privileges   of  membership.     Id. 

44.  45,  40.  L,ahlffi  v.  St.  Joseph's  Total  Ab- 
stinence &  Benevolent  Soc,  76  Conn.  648, 
57  A.   692. 

47.  Contract  provided  for  forfeit  of  pre- 
miums Ih  case  of  false  representations.  Mur- 
ray V.  Supreme  Hive,  Ladies  of  Maccabees. 
[Tenn.]    80   S.   W.   827. 
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lodge,  the  mere  fact  that  its  oflBcers  may  have  been  influenced  by  improper  mo- 
tives in  doing  so  is  insufficient  to  constitute  a  cause  of  action  against  it  for  con- 
spiracy to  deprive  one  of  his  membership  therein.*^  So  is  the  fact  that  they  fail 
to  invite  him  to  join  a  new  lodge  at  the  same  place.*" 

A  member  has  an  interest  in  the  funds  of  the  association.""  He  is  entitled 
to  the  protection  of  the  by-laws  and  may  maintain  a  bill  to  enjoin  their  viola- 
tion." 

Arbitration  of  disputes  and  claims. — In  order  to  preclude  a  member  or  bene- 
ficiary from  resorting  to  the  courts  to  enforce  his  contract  with  the  association, 
there  must  be  an  express  and  specific  contract  shown  for  some  other  mode  of  settle- 
ment.°^  An  agreement  to  submit  disputes  or  claims  to  tribunals  of  the  order 
under  the  prescribed  procedure  is  valid,  and  is  a  complete  defense  to  an  action 
thereon."'  In  such  case  the  same  principles  apply  as  where  controversies  are 
submitted  to  arbitrators,"*  and  where  the  prescribed  forms  are  observed,  the  de- 
cision of  such  tribunal  is  final  in  the  absence  of  fraud  or  bad  faith.""  It  is  not 
the  province  of  the  court  to  determine  whether  a  correct  result  was  reached,"" 
but  the  conclusiveness  of  the  decision  may  be  questioned  in  a  court  of  law  when 
set  up  as  a  defense  to  an  action  on  the  certificate.."^  Errors  of  procedure  not 
objected  to  will  be  deemed  to  have  been  waived."*  A  request  by  the  member  for  a 
rehearing  is  a  waiver  of  previous  irregularities.""  Such  tribunals  may  determine 
as  to  the  competency  and  the  weight  of  the  evidence  offered.""  They  will  not  be 
held  to  the  strict  rules  of  evidence  applicable  in  courts  of  law,"^  the  only  rule  for 


48.  Evidence  Insufficient  to  show  con- 
spiracy. Grand  Lodge  Order  Hermann's  Sons 
V.  Schuetze   [Tex.   Civ.  App.]   83  S.  "W.  241. 

49.  Grand  Lodge  Order  Hermann's  Sons 
V.  Schuetze  [Tex.  Civ.  App.]  83  S.  W.  241. 

50.  51.  Flaherty  v.  Portland  Longshore- 
men's Benev.  Soc.  [Me.]  59  A.  58. 

52.  Clause  merely  prohibiting  institution 
of  actions  except  through  "regular  channels 
of  the  order"  insufficient  in  absence  of  show- 
ing what  substitute  has  been  established. 
Parliament  of  Prudent  Patricians  v.  Marr, 
20   App.    D.    C.    363. 

53.  Policy  provided  that  in  case  of  cer- 
tain injuries  claims  should  be  addressed  to 
the  benevolence  of  the  order  and  should  not 
be  the  basis  of  any  legal  liability,  but  should 
be  determined  by  beneficiary  board.  Pool  v. 
Brotherhood  of  Railroad  Trainmen  [Cal.]  77 
P.  661.  Findings  to  be  final.  Derry  v.  Great 
Hive  Ladies  of  Modern  Maccabees  [Mich.] 
98  N.  W.  23. 

54.  Pool  V.  Brotherhood  of  Railroad 
Trainmen    [jCal.]    77   P.    661. 

55.  Pool  V.  Brotherhood  of  Railroad  Train- 
men [Cal.]  77  P.  661.  The  decision  when 
made  in  good  faith  and  after  giving  the  par- 
ties the  hearing  to  which  they  are  entitled 
is  binding.  Barker  v.  Great  Hive  Ladies  of 
Modern  Maccabees  [Mich:]  98  N.  W.  24.  In 
a  suit  by  an  expelled  member  to  be  rein- 
stated, the  court  will  uphold  the  laws  of 
the  organization  and  restrict  its  investiga- 
tion to  the  inquiry  as  to  whether  such  laws 
have  been  enforced  fairly  and  without  op- 
pression. Murray  v.  Supreme  Hive  Ladies 
of  Maccabees   [T.enn.]    80   S.  W.   827. 

56.  Barker  v.  Great  Hive  Ladies  of  Mod- 
ern Maccabees   [Mich.]    98  N.   W.   24. 

57.  Dick  V.  Supreme  Body  of  International 
Congress   [Mich.]   101  N.,  W.   564. 

58.  One    cannot   object    to    the    finding   of 


such  tribunal  on  the  ground  that  evidence 
was  produced  by  affidavit  only  where  neither 
party  requested  that  the  witnesses  be  pro- 
dubed  and  examined  orally  (Derry  v.  Great 
Hive  Ladies  of  Modern  Maccabees  [Mich.] 
98  N.  W.  23),  nor  because  the  proof  consist- 
ed of  ex  parte  affidavits  where  claimant 
himself  used  similar  evidence  (Barker  v. 
Great  Hive  Ladies  of  Modern  Maccabees 
[Mich.]  98  N.  W.  24),  nor  because  his  claim 
was  determined  by  a  committee  where  he 
made  no  request  that  the  hearing  should  be 
before  the  lodge  as  a  whole  (Derry  v.  Great 
Hive  Ladles  of  Modern  Maccabees  [Mich.] 
98  N.  W.  23).  An  objection  to  the  consid- 
eration of  a  physician's  certificate  because 
claimant  had  no  opportunity  to  cross-ex- 
amine him  is  not  well  taken  where  claim,- 
ant's  proofs  were  taken  without  affording 
the  association  the  same  right.  Barker  v. 
Great  Hive  Ladies  of  Modern  Maccabees 
[Mich.]    98    N.    W.    24. 

59.  Expulsion  of  member.  Murray  v.  Su- 
preme Hive  Ladies  of  Maccabees  [Tenn.]  80 
S.  W.  827. 

60.  Evidence  tending  to  show  false  repre- 
sentations as  to  age  held  properly  consid- 
ered. Murray  v.  Supreme  Hive  Ladies  of 
Maccabees  [Tenn.]  80  S.  W.  827,  and  cases 
therein  cited. 

61.  Murray  v.  Supreme  Hive  Ladles  of 
Maccabees  [Tenn.]  80  S.  W.  827;  Barker  v. 
Great  Hive  Ladles  of  Modern  Maccabees 
[Mich.]  98  N.  W.  24.  Claimant  held  not 
prejudiced  by  reference  to  hearsay  state- 
ments of  third  persons,  where  the  associa- 
tion's attorney  told  the  members  of  the 
tribunal  that  they  could  not  consider  them. 
Derry  v.  Great  Hive  Ladies  of  Modern  Mac- 
cabees [Mich.]  98  N.  W.  23.  Where  the 
bill  alleges  that  the  association  acted  with- 
out any   information   on  the  subject,   it  may 
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its  admission  and  exclusion  being  that  of  common  fairness/^  and  stri:t  rules  of 
procedure  are  not  enforced.*'  But  they  have  no  right  to  violate  any  positive  law 
of  evidence."*  A  rule  providing  for  appeals  from  the  action  of  the  executive  com- 
mittee giving  the  supreme  tribunal  "power  to  take  additional  proofs"  implies  that 
it  may  consider  proofs  taken  before  such  committee.""^ 

§  5.  Membership  and  contract  securing  benefits.  A.  Application.^'' — As 
in  all  insurance,  material  misrepresentations  in  the  application  avoid  the  con- 
tract*^ irrespective  of  whether  the  applicant  knew  of  their  materiality;**  but  the 
association  is  charged  with  the  knowledge  of  the  agent  taking  the  application,** 
unless  the  applicant  knew  that  the  agent  wrote  down  untrue  answers.'"  Where 
the  agent,  knowing  that  the  applicant  can  neither  read  nor  write,  undertakes  to 
read  to  him  the  application,  the  applicant  is  not  bound  by  statements  therein  which 
the  agent  fails  to  read.'^  The  test  of  materiality  is  whether  the  knowledge  or 
ignorance  of  the  fact  sought  to  be  elicited  would  materially  influence  the  ac- 
tion of  the  insurer  in  entering  into  the  contract.'^  Statements  in  the  printed 
form  not  responsive  to  questions  are  not  a  part  of  the  contract.'^ 

OfiBeers  and  agents  of  mutual  associations  may  waive  the  provisions  of  the 
articles  and  by-laws  with  reference  to  the  making  of  contracts  of  insurance  to  the 
same  extent  as  though  they  were  acting  for  an  insurance  company.'*  The  sub- 
ordinate lodge  or  an  officer  thereof  whose  duty  it  is  to  perform  some  service  for  or 


marshall  the  information  on  wblch  it  acted 
notwithstanding  technical  objections  there- 
to. Murray  v.  Supreme  Hive  Ladies  of  Mac- 
cabees [Tenn.]  80  S.  W.  827;  Dick  v.  Supreme 
Body  of  International  Congress  [Mich.]  101 
N.   W.    564. 

ea.  Barker  v.  Great  Hive  Ladles  of  Mod- 
ern Maccabees  [Mich.]  98  N.  W.  24.  Rejec- 
tion of  evidence  on  reasonable  grounds  af- 
fords no  just  ground  of  complaint.  Murray 
V.  Supreme  Hive  Ladies  of  Maccabees  [Tenn.] 
80  S.  W.  827;  Dick  v.  Supreme  Body  of  In- 
ternational  Congress    [Mich.]    101   N.   W.   564. 

63.  The  claimant  is  not  deprived  of  the 
hearing  to  which  he  is  entitled  because  the 
tribunal  does  not  have  the  proofs  read  to 
it,  but  contents  itself  with  listening  to  coun- 
sel's statement.  Counsel's  duty  to  properly 
present  case  and  his  ignorance  of  fact  that 
affidavits  were  accessible  not  chargeable  to 
association.  Barker  v.  Great  Hive  Ladies 
of  Modern  Maccabees  [Mich.]  98  N.  'W.  24. 
The  validity  of  the  decision  cannot  be  affect- 
ed by  such  irregularities  as  the  absence  of 
claimant's  counsel  at  the  time  of  the  final 
determination   of   the   claim.     Id. 

«4.  As  where  it  is  based  on  evidence  ad- 
mitted in  violation  of  Mich.  Comp.  Laws  1887, 
§  10,181,  forbidding  a  physician  to  disclose 
information  acquired  in  attending  a  patient. 
Dick  V.  Supreme  Body  International  Congress 
[Mich.]    101   N.  W.   564. 

65.  Barker  v.  Great  Hive  Ladies  of  Mod- 
ern  Maccabees    [Mich.]    98  N.   W.    24. 

66.  See   2   Curr.   L.    86. 

67.  Evidence  sufBcient  to  sustain  finding 
of  jury  that  Insured  did  not  make  misrep- 
resentations as  to  his  age  and  was  not  over 
the  prescribed  age  when  admitted  to  mem- 
bership. Instructions  approved.  Grand 
Lode  A.  O.  U.  W.  v.  Bartes  [Neb.]  98  N. 
W.  715.  New  trial  on  ground  of  newly  dis- 
covered evidence  held  properly  denied.  Id. 
Evidence  sufficient  to  warrant  direction  of 
verdict    for    defendant    on    ground    that    de 


ceased  was  ineligible  because  beyond  the 
age  limit  when  he  applied  for  membership. 
Meehan  v.  Supreme  Council  Catholic  Benev. 
Legion,  88  N.  T.  S.  821.  Under  terms  of 
policy  held  that  misrepresentation  in  order 
to  be  bar  must  be  material  to  risk.  Offlner 
V.  Brotherhood  of  American  Yeoman  [Mo. 
App.]  83  S.  W.  67.  Purpose  of  questions  as 
to  use  of  intoxicants  held  to  be  to  ascer- 
tain to  what  extent  insured  used  them  and 
not  whether  he  used  them  at  all,  and  that 
association  could  not  have  been  misled  by 
answers.  Endowment  Hank  Supreme  Lodge 
K.  P.  V.  Townsend  [Tex.  Civ.  App.]  83  S.  "W. 
220.  Evidence  held  to  show  that  death  was 
not   caused   by   use    of   intoxicants.      Id. 

68.  Mattson  v.  Modern  Samaritans,  91 
Minn.    434,    98    N.    W.    330. 

69.  As  to  occupation  of  insured.  Matt- 
son  V.  Modern  Samaritans,  91  Minn.  434,  98 
N.  W.  330.  Where  defendant's  director  had 
full  notice  of  the  ownership  of  the  prop- 
erty insured,  defendant  could  not  escape 
liability  on  the  ground  that  the  application 
written  by  the  director  contained  a  mis- 
statement of  interest.  Loomis  v.  Jefferson 
County  Patron's  Fire  Relief  Ass'n,  92  App. 
Dlv.    601,    87    N.    T.    S.    5. 

70.  Evidence  held  to  make  insured's 
knowledge  a  question  for  the  jury.  Matt- 
son  V.  Modern  Samaritans,  91  Minn.  434,  98 
N.    W.    330. 

71.  Evidence  as  to  such  facts  held  admis- 
sible under  pleadings.  Home  Circle  Soc.  No. 
I.  V.  Shelton  [Tex.  Civ.  App.]   81  S.  W.  84. 

78.  Mattson  v.  Modern  Samaritans,  91  Minn. 
434,    98   N.   W.    330. 

73.  Robson  v.  United  Order  of  Foresters 
[Minn.]    100    N.    W.    381. 

74.  Agent  issuing  certificate  on  applica- 
tion which  he  knows  was  made  and  signed 
by  Insured's  brother  held  to  have  waived 
provision  requiring  application  to  be  signed 
by  applicant  personally.  Thornberg  v.  Farm- 
ers' Life  Ass'n,  122  Iowa,   260,  98  N.  W.  105. 
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on  behalf  of  the  supreme  lodge  is  generally  regarded  as  an  agent  of  the  govern- 
ing body  for  the  purpose  of  receiving  members  and  collecting  assessments  and 
dues."  And  if,  with  full  knowledge  of  an  applicant's  false  answers  or  statements, 
a  local  lodge  receives  or  admits  him  as  a  member,'*  or  if,  after  his  admission,  the 
officer  whose  duty  it  is  to  collect  assessments  learns  of  such  statements  and  there- 
after reecives  such  assessments  and  remits  them  to  the  supreme  order,  the  society 
will,  as  a  general  rule,  be  held  estopped  from  pleading  such  statements  or  repre- 
sentations as  a  defense  to  an  action  on  the  benefit  certificate."  The  association  may 
waive  the  requirement  that  applicants  must  be  in  good  health  by  knowingly  and  cus- 
tomarily accepting  persons. who  are  not.'^  It  may  also  waive  the  medical  exami- 
nation of  the  assured,''"  and  requirements  that  applications  must  be  made  per- 
sonally*" and  on  prescribed  forms. *^ 

A  provision  in  the  application  waiving  the  statutory  provisions  prohibiting 
a  physician  from  disclosing  any  information  acquired  from  his  patient  is  unen- 
forceable.*^ 

(§5)  B.  Certificate.^^ — The  certificate  is  a  contract  between  the  holder 
and  the  association,  restricted  only  by  the  rules  and  regulations  of  the  associa- 
tion and  the  law  under  which  it  was  organized,**  and  is  enforceable  by  either 
against  the  other  according  to  its  terms.*"  A  certificate  is  not  issued  until  de- 
livered to  the  member  and  accepted  by  him.**  It  need  not  be  signe.d  by  the  in- 
sured in  order  to  be  binding  on  him.*'  His  acceptance  thereof  is  shown  by  his 
payment  of  assessments  and  the  suit  thereon  by  his  beneficiaries.** 

The  last  certificate  taken  out  fixes  the  rights  of  the  parties,  and  by-laws  then 
in  force  become  a  part  of  the  contract.** 

A  provision  that  a  lost  certificate  may  be  replaced  by  a  duplicate  which  shall 
operate  to  cancel  the  original  is  valid,  and- after  the  issuance  of  such  duplicate, 
the  original  certificate  has  no  further  force  or  effect."" 

(§5)  C.  Nature  and  construction  of  contract.'^ — The  relation  existing 
between  the  member  and  the  association  is  a  contractual  one,  and  the  ordinary 


75,  76.  Whlgham  v.  Supreme  Court,  I.  5.  f., 
44    Or.    543,    75    P.    1067. 

77.  Society  held  not  estopped  to  declare 
forfeiture  for  breach  of  -warranty  by  reason 
of  fact  that  ofHcers  of  subordinate  lodge  ad- 
mitted him  and  received  his  assessments, 
knowing  of  his  Intemperate  habits,  where 
physician  before  whom  answers  were  made 
did  not  know  hita  personally,  and  forwarded 
his  application  to  head  office  without  sub- 
mitting It  to  local  lodge,  whose  officers  were 
Ignorant  of  its  contents.  Whigham  v.  Su- 
preme Court  I.   O.  F.,   44  Or.  543,   76  P.   1067. 

78.  Home  Circle  Soc.  No.  I.  v.  Shelton 
[Tex.   Civ.  App.]  81  S.  W.   84. 

79.  By  executing  contract  agreeing  to  be- 
come obligated  by  certificate  of  another  as- 
sociation from  which  plaintiff  was  trans- 
ferred. Weber  v.  Ancient  Order  of  Pyramids 
[Mo.  App.]    78   S.  W.   650. 

80.  Where  one  is  directed  to  make  appli- 
cation for  membership  in  an  association  for 
another  and  does  so  in  good  faith,  making 
proper  answers  to  questions  and  signing  the 
principal's  name  thereto,  and  the  principal 
thereafter  ratifies  his  acts,  the  association 
is  bound  by  the  certificate  issued  in  response 
thereto,  though  the  by-laws  provide  that  the 
application  must  be  signed  by  the  applicant 
personally.      Where     agent     knew     Insured's 

3  Curr.  Law — 95. 


physical  condition  and  latter  thereafter  sub- 
mitted to  medical  examination.  Thornburg 
v.  Farmers'  Life  Ass'n,  122  Iowa,  260,  98  N. 
W.    105. 

81.  By  executing  contract.  Weber  v.  An- 
cient Order  of  Pyramids  [Mo.  App.]  78  S.  W. 
650. 

82.  Must  be  expressly  waived  by  repre- 
sentative of  deceased  patient  at  trial  un- 
der N.  Y.  Code  Civ.  Proc.  §  836.  Meyer  v. 
Supreme  Lodge  K.  P.,  178  N.  Y.  63,  70  N.  E. 
111. 

83.  See  2  Curr.  L.   83. 

84.  Bunyan  v.  Reed  tind.  App.]  70  N.  B. 
1002.      See    post,    §    5D. 

85.  Brown  v.  Grand  Lodge  A.  O.  U.  W., 
208  Pa.   101,   57  A.   176. 

86.  Within  meaning  of  provision  that 
member  shall  be  liable  for  dues  for  month 
in  which  his  certificate  is  "issued  or  dated." 
Logsdon  V.  Supreme  Lodge  of  Fraternal 
Union,    34    Wash.    666,    76    P.    292. 

87.  88.  Felber  v.  Supreme  Council  A.  L.  H., 
112  La.   960,    36   So.   818. 

89.  As  to  suicide.  Clement  v.  Clement 
[Tenn.]    81    S.   W.    1249. 

90.  Dexter  v.  Supreme  Council  Royal 
Templars,   97  App.  Dlv.   546,   90  N.   Y.  S.   292. 

91.  See   2  Curr.  L.  83. 
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rules  in  regard  to  contracts  apply."''  The  contract  of  insurance  will  be  strictly 
construed  against  the  company  preparing  it,  and  liberally  as  against  the  insured/^ 
and  will  be  enforced  in  accordance  with  the  laws  of  the  state  where  it  is  "accepted."* 
Any  ambiguity  in  regard  to  persons  who  may  be  named  as  beneficiaries  will  be 
construed  so  as  to  make  valid  rather  than  to  avoid  a  contract  between  the  cor- 
poration and  one  of  its  members,  and  so  as  to  carry  into  efEect  the  manifest  inten- 
tion of  the  member  as  to  the  disposition  of  the  endowment  fund."  When  the 
contract  contains  contradictory  or  ambiguous  provisions  in  regard  to  the  effect 
of  misrepresentations  in  the  application,  the  court  will  avoid  a  construction  which 
will  put  upon  the  insured  the  obligation  of  warranty."  The  articles  of  incor- 
poration are  to  be  construed  liberally." 

A  provision  of  the  constitution  of  a  police  benefit  society  entitling  members 
to  receive  a  benefit  on  dismissal  from  the  force  is  against  public  policy  and  void.®* 

The  constrjiction  of  particular  contracts  will  be  found  in  the  notes."' 


92.  Logsdon  V.  Supreme  Lodge  of  Fra- 
ternal Union,  34  Wash.   666,   76  P.   292. 

93.  As  to  forfeiture  in  case  of  suicide. 
Robson  V.  United  Order  of  Foresters  [Minn.] 
100  N.  W.  381.  In  case  of  ambiguity  that 
construction  should  be  adopted  which  will 
give  the  insured  protection  under  his  certifi- 
cate. Word  "shaft,"  referring  to  part  of 
human  bone,  construed.  Peterson  v.  Mod- 
ern Brotherhood  of  America  [Iowa]  101  N. 
W.  289. 

94.  Certiflcate  issued  through  officers  of 
association  in  Chicago  to  member  in  New 
York  on  which  was  printed  acceptance  which 
was  signed  by  applicant  in  New  York,  the 
conditions  providing  that  it  was  to  take 
effect  when  acceptance  was  executed,  held 
a  New  York  contract  to  be  enforced  under 
laws  of  that  state.  Meyer  v.  Supreme  Lodge 
K.  P.,  178  N.  Y.  63,   70  N.  E.   111. 

95.  Sheehan  v.  Journeymen  Butchers' 
Protective  &  Benevolent  Ass'n,  142  Cal.  489, 
76   P.   238. 

9«.  Held  that  in  order  to  be  bar  misrep- 
resentation must  have  been  essential  or  ma- 
terial to  the  risk.  Offlner  v.  Brotherhood  of 
American  Yeomen   [Mo.  App.]   83  S.  W.  67. 

97.  As  to  designation  of  beneficiaries. 
Sheehan  v.  Journeymen  Butchers'  Protective 
&  Benevolent  Ass'n,  112  Cal.   489,   76  P.   238. 

98.  McCormlok  v.  McCarton,  95  App.  Div. 
426,    88    N.   Y.    S.    722. 

99.  Where  association  was  empowered  to 
make  provision  for  any  one  dependent  on 
deceased  members  and  policy  was  payable 
to  "J.  (wife),"  held  that  the  word  "wife" 
was  merely  descriptlo  personae,  and  her  de- 
pendency on  the  assured  was  not  controlled 
by  the  legality  of  her  marriage.  James  v. 
Supreme  Council  of  Koyal  Arcanum,  130  F. 
1014.  Safety  clause  in  policies  providing 
that  under  certain  conditions  the  association 
might  draw  from  its  surplus  or  reserve  to 
meet  deficiencies  or  call  upon  members  for 
their  pro  rata  share  thereof,  held  not  to  limit 
the  amount  payable  under  policies  to  sum 
collected  from  members,  or  relieve  associa- 
tion from  liability  for  full  amount  of  policy. 
Sherman  v.  Harbin  [Iowa]  100  N.  W.  622. 
Amendment  of  by-laws  as  to  kind  of  certifi- 
cates which  might  be  Issued  held  to  have 
reference  only  to  the  different  plans  of  rais- 
ing money  to  meet  losses  and  not  to  have 
changed  associations  method  of  doing  busi- 
ness     Id      Provision  in   by-laws  that  under 


certain  conditions  payment  should  be  made 
to  decedent's  brothers  and  sisters  "or  their 
living  issue  according  to  the  right  of  repre- 
sentation" construed  and  "living  issue"  held 
to  mean  living  lienal  descendants  of  deceased 
brothers  and  sisters.  '  Children  and  grand- 
children of  deceased  sisters  held  to  take 
parent's  share.  Hemenway  v.  Draper,  91 
Minn.  235,  97  N.  W.  874.  Word  "orphans," 
as  used  in  the  rules  relating  to  beneficiaries, 
held  to  mean  "children."  Fischer  v.  Mal- 
chow  [Minn.]  101  N.  W.  602.-  Held  that  un- 
der its  conditions,  policy  could  not  be  for- 
feited by  mere  failure  to  pay  per  capita  tax 
when  due,  but  there  must  be  a  failure  to 
pay  both  it  and  the  assessment  within  SO 
days  after  notice  of  both.  Hyatt  v.  Loyal 
Protective  Ass'n  [Mo.  App.]  81  S.  W.  470. 
An  accident  resulting  In  the  loss  of  the  use 
of  a  hand,  though  it  is  not  entirely  ampu- 
tated, is  within  the  meaning  of  a  provision 
covering  the  loss  of  a  hand.  Sisson  v.  Su- 
preme Court  of  Honor  [Mo.  App.]  78  S.  W. 
297.  A  by-law  providing  that  at  the  re- 
quest of  the  insured  the  policy  may  be  made 
payable  to  the  mortgagee  as  his  interest 
may  appear  is  not  obligatory,  and  hence  a 
failure  to  make  It  so  payable  does  not  re- 
lease the  association.  Loomls  v.  Jefferson 
County  Patrons'  Fire  Relief  Ass'n,  92  App. 
Div.  601,  87  N.  Y.  S.  5.  Policy  provided  that 
it  should  be  void  if  insured  was  killed  while 
acting  as  "Railroad  freight  brakeman."  Held 
"District"  yard  brakeman  came  within  the 
provision.  Snow  v.  Modern  Woodmen  of 
America,  4  Ohio  C.  C.  (N.  S.)  68.  In  a  life 
insurance  policy.  It  was  provided  that  the 
policy  should  be  void  if  the  Insured  was 
killed  while  acting  as  a  "railroad  freight 
brakeman."  Held  that  a  "district  yard 
brakeman"  came  within  the  provision.  Id. 
A  policeman  who,  though  on  the  pension 
roll,  was  subject  to  call  by  day  or  night 
for  active  service,  held  entitled  to  pay  dues 
and  to  receive  benefits  in  a  police  relief  as- 
sociation as  an  active  member  of  the  force. 
Nickerson  v.  Providence  Police  Ass'n  [R.  I.] 
57  A.  1057.  Under  policy  and  constitution  of 
order,  held  that  Interest  of  wife  named  as 
beneficiary  did  not,  on  her  death  before  the. 
insured  and  his  failure  to  name  a  new  bene- 
ficiary, pass  to  his  estate  under  the  laws  of 
descent,  but  passed  to  his  children  who  were 
the  next  class  of  beneficiaries  named  therein. 
Deacon  v.   Clarke   [Tenn.]   79   S.  W.   383. 
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(§5)  J).  Charter  and  hy-laws  as  part  of  contract. ^^-The  contract  evi- 
denced by  the  certificate  is  to  be  construed  in  connection  with  the  constitution 
and  by-laws,  though  they  are  not  specifically  made  a  part  thereof.^  Where  no 
certificate  is  issued,  the  by-laws  in  existenca  at  the  time  one  becomes  a  member 
constitute  the  contract  between  the  parties.'  So  also  any  promise  an  association 
makes  in  its  organic  law  to  pay  its  members  benefits  becomes  a  contract  between 
it  and  them.*  So  long  as  they  are  not  illegal,  immoral  or  against  public  policy, 
the  association  itself  may  determine  what  rules  and  regulations  will  best  promote 
the  purposes  for  which  it  was  organized.''  The  fact  that  the  constitution  and 
by-laws  purport  to  have  been  published  by  the  supreme  body  of  the  order  and 
are  sent  by  it  to  the  subordinate  lodges  and  used  by  them  makes  out  a  prima 
facie  case  of  their  adoption  by  the  order."  The  constitution  and  by-laws  of  the 
association  constitute  the  law  of  the  organization  which  controls  the  issuing  of 
its  benefit  certificates,  and  the  disposition  of  its  benefit  fund^  and  the  rights  and 
duties  of  the  members  must  be  enforced  strictly  in  conformity  therewith.'  They 
become  a  part  of  the  contract  of  insurance,  and  both  the  insured  and  the  bene- 
ficiary are  bound  thereby,®  and  are  presumed  to  have  knowledge  thereof.^" 
Statutes  in  some  states  provide  that  unless  a  copy  of  the  by-laws,  constitution 
and  application  are  contained  in  or  attached  to  the  policy,  they  shall  not  be.  con- 
sidered a  part  of  the  policy  or  contract,  or  be  received  in  evidence  in  any  contro- 
versy between. the  parties  thereto.^^  It  has  been  held  that  such  statutes  establish 
a  rule  of  evidence  only,  and  hence  merely  relate  to  the  remedy  and  are  not  uncon- 
stitutional as  interfering  with  contract  rights.^' 

A  condition  in  the  certificate  that  the  member  will,  in  every  particular,  com- 
ply with  all  the  laws,  rules  and  requirements  of  the  order  is  an  agreement  to  abide 
by  all  reasonable  rules  thereafter  adopted.^'    A  member  of  a  local  lodge  cannot 


1.  See  2  Curr.  li  83. 

2.  Home  Circle  Soc.  No.  1  y.  Shelton 
[Tex.   Civ.  App.]    81   S.  W.   84. 

3.  Zinna  V.  Saverla  Frisoia  Soc,  88  N. 
T.   S.   404. 

4.  Provision  in  constitution  for  payment 
of  death  benefits.  United  Brotherhood  of 
Carpenters  &  Joiners  v.  DInkle,  32  Ind.  App. 
273,   69  N.   B.  707. 

5.  United  Brotherhood  of  Carpenters  & 
Joiners  v.  Dinkle,  32  Ind.  App.  273,  69  N. 
B.   707. 

6.  Home  Circle  Soc.  No.  I.  v.  Shelton  [Tex. 
Civ.   App.]    81   S.   W.    84. 

7.  As  to  change  of  beneficiary.  Brown  v. 
Grand  Lodge  A.  O.  U.  W.,  208  Pa.  101,  57  A. 
176. 

8.  Brown  v.  Grand  Lodge  A.  O.  U.  W.,  208 
Pa.    101,   57  A.   176. 

0.  Supreme  Lodge  Knights  of  Honor  v. 
Jones  [Ind.  App.]  69  N.  B.  718.  Held,  that 
the  contract  of  insurance  must,  under  the 
circumstances,  be  ascertained  from  the  ap- 
plication, the  policy,  the  by-laws,  and  the 
answers  of  the  insured  to  all  questions  con- 
tained in  the  medical  examination,  in  re- 
gard to  her  physical  condition.  Robson  v. 
United  Order  of  Foresters  [Minn.]  100  N 
W.  381.  The  beneficiary  is  subject  to  the 
contract  made  by  the  insured  as  to  hearing 
of  claims.  Derry  v.  Great  Hive  Ladles  of 
Modern  Maccabees  [Mich.]  98  N.  W.  23;  Mil- 
ler V.  National  Council  Knights  &  Ladles  of 
Security  [Kan.]  76  P.  830;  Deacon  v.  Clarke 
[Tenn.]  79  S.  W.  383.  One  voluntarily  re- 
maining   member    agrees    to    comply    there- 


with. Forfeiture  of  benefits  for  nonpay- 
ment of  dues.  United  Brotherhood  of  Car- 
penters &  Joiners  v.  Dinkle,  32  Ind.  App. 
273,  69  N.  B.  707.  Provision  authorizing 
board  of  directors  to  cancel  membership  held 
to  give  them  power  to  do  so  on  ground  that 
insured  had  lost  an  eye,  which  rendered  him 
a  more  hazardous  risk.  Travelers'  Protect- 
ive Ass'n  V.  Dewey  [Tex.  Civ.  App.]  78  S. 
W.  1087.  One  becoming  a  member  thereby 
consents  and  agrees  to  by-laws,  and  the  ap- 
plication and  certificate  issued  to  him  as  the 
contract  which  is  to  govern  him  and  the  oth- 
er members  in  adjusting  their  rights  among 
themselves.  Cochran  v.  Boleman  [Ind.]  71 
N.  B.  47;  Bunyan  v.  Reed  [Ind.  App.]  70  N. 
E.  1002;  Littleton  v.  Wells  &  M.  Council  No. 
14  [Md.]  56  A.  798;  Protected  Home  Circle 
v.    Tlsoh,    24    Ohio   Circ.    R.    489. 

10.  Bunyan  v.  Reed  [Ind.  App.]  70  N.  B. 
1002;  Home  Circle  Soc.  No.  I.  v.  Shelton 
[Tex.  Civ.  App.]  81  S.  W.  84;  Protected  Home 
Circle  V.   Tiscli,    24   Ohio   Circ.    R.    489. 

11.  Provision  mandatory.  Where  certifi- 
cate Issued  before  enactment  of  statute  con- 
tained no  reference  to  suicide,  a  by-law  there- 
after enacted  limiting  liability  In  such  oases, 
which  was  not  attached  to  the  policy,  and 
not  called  to  insured's  attention  was  not 
binding  on  him  [Ky.  St.  1903,  §  679].  Hun- 
ziker  v.  Supreme  Lodge  K.  P.,  25  Ky.  L.  R. 
1510,    78    S.   W.    201. 

la.  Hunziker  v.  Supreme  Lodge  K.  P.,  25 
Ky.    L.    R.    1510,    78    S.    W.    201. 

13.  Miller  V.  National  Council  Knights  & 
Ladies    [Kan.]    76   P.    830. 
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be  held  to  have  authorized  the  representatives  thereof  in  the  supreme  body  to 
assent  to  unreasonable  amendments,  and  their  consent  will  not  operate  as  a  waiver 
of  his  rights."  Agreements  to  comply  with  future  by-laws  and  regulations  refer 
only  to  such  as  relate  to  the  insured's  duties  as  a  member  of  the  association.^^ 
Amendments  thereto,  to  be  valid,  must  be  reasonable,^"  and  the  association  can- 
noti  without  the  express  consent  of  the  member,  change  or  modify  the  essentials 
of  the  contract  of  insurance,^^  or  deprive  him  of  vested  rights  thereunder.^* 
Thus  an  amendment  to  its  by-laws  reducing  the  amount  of  insurance  to  be  paid 
to  a  sum  less  than  the  amount  stipulated  for  in  his  certificate,*'  or  depriving 
him  of  sick  benefltSj  is  void  as  to  him.^"  Such  amendments,  unless  consented  to 
or  acquiesced  in,^*  operate  as  a  repudiation  of  the  contract"^  and,,  as  in  other  con- 
tracts, the  member  is  excused  from  further  pierformance  on  his  part,  and  may 
at' once  maintain  an  action  for  damages  occasioned,  by  such  repudiation  without 
waiting  until  the  time  fixed  for  performance,"'  or  he  may  sue  for  a  rescission  of 
the  contract  and  recover  payments  made  by  him."*  He  need  not  continue  to  pay 
assessments  or  otherwise  maintain  his  good  standing.*"  He  must,  however,  ex- 
ercise his  option  to  treat  thS  contract  as  repudiated  within  a  reasonable  time,"" 
what  is  a  reasonable  time  being  ordinarily  a  question  for  the  jury.*^  It  is  not  to 
be  determined  so  much  by  lapse  of  tiine  as  by  considering  the  circumstances  of 
the  parties  and  the  effect  produced  by  the  delay."*    Facts  showing  that  the  asso- 


14.  feeceaaea-  held  not  to  have  assented  tO 
amendment  striking-  out  time  limit-  as  to 
suicide.  Fargo  v.  Supreme  Tent  of  Knights 
of  MElooahees,  96  App.  Div.  491,  89  >r.  T.  S.  65. 

.  15.  Sisson  V.  Supreme  Court  of  Honor  [Mo. 
App.]    78    S..W.    297. 

'lit.  Ziilna  V.  Savarla  FriScia  Soc,  88.  N. 
T.  S.  404.  An  amendment  Including  switch- 
ing In  the  list  of  extra  hazardous  _  occupa- 
tions Is  reasonable.  Gilmore  v.  Knights  of 
Columbus  [Conn.]  58  A.  223.  Wher^  a.  mem- 
ber agrees  In  his  application  to  be  bound 
by  the  by-laws  then  in  existence  or  which 
may  thereafter  be  adopted,  he  Is  bound  by 
all  future  amendments  which  are  reason- 
able. By  amendment  Including  switching  in 
list  of  extra  hazardous  occupations.  Also 
agreed  not  to  engage  in  any  occupation 
deemed  extra  hazardous  by  the  then  direc- 
tors or  their  successors.  Id.  Amendment 
held  to  be  retroactive  In  effect  and  to  ap- 
ply to  all  members.  Id.  May  make  any 
reasonable  amendment  to  its  constitution  in 
furtherance  of  the  objects  of  its  organiza- 
tion. Amendment  Increasing  dues  and  ben- 
efits and  limiting  amount  of  sick  beneflts  to 
be  paid  members  held  reasonable  and  valid 
and  not  to  Impair  vested  rights.  Berg  v. 
Badenser  Understuetzungs  Verein  von  Booh- 
ester,  90  App.  Div.  474,  86  N.  T.  S.  429. 

17.  A  member  not  bound  by  by-law  lim- 
iting right  to  recover  in  case  of  Injury. 
Sisson  v.  Supreme  Court  of  Honor  [Mo.  App.] 

78  S.  W.   297.  „     .     T      XT 

18.  Simon  V.  Supreme  Council  A.  Li.  H., 
91  App  Div.  390,  86  N.  T.  S.  866;  Zlnna  v. 
Savarla  Frlaola  Soc,    88  N    Y.   S.    404.        _ 

10.  Simon  v.  Stipreme  Council  A.  U  ±i., 
ql  Ann  Div.  390,  86  N.  T.  S.  866;  Supreme 
Council   A.   L.    H.    v.    Batte    [Tex.   Civ.   App.] 

79  S    W    p29. 

20 '  Immaterial  that  contract  contained-  In 
by-laws  instead  of  certificate.  Zlnna  y.  Sa- 
verla  Friscia  Soc.   88  N.  T.  S.   404. 

ai  Acquiescence  in  amendment  changing 
time'  of  payment,  and  giving  national  coun- 


cil 16.rger  proportion.  National  Council  of 
Knights  &  Ladles  v.  Dillon  [III.]  72  N.,  E. 
367.  Where  a  member  consents  to  the  adop- 
tion or  acquiesces  In  the  enforcement  of  by- 
laws, they  '  are  binding  on  his  beneficiary, 
notwithstanding  the  meeting  at  which  they 
were  adopted  was  Illegally  held  because 
sufficient  notice  thereof  was  not  given,  or 
the  fact  that  vested  rights  of  the  assured 
were  thereby  impaired.  Evidence  held  to 
show  ffhat  assured  knew  of  amendment  lim- 
iting amount  of  benefits  to  be  paid  and  as- 
sented thereto  by  acquiescence.  Allen  v. 
Merrimack  County  Odd  Fellows'  Mut.  Re- 
lief Ass'n,  72  N.  H.  525,  57  A.  922.  Both  a 
member,  who  for  many  years  and  with  full 
knowledge  of  the  facts  acquiesces  In  an 
amendment  increasing  the  amount  of  dues 
and  beneflts,  and  limiting  the  amount  of 
sick  beneflts,  and  his  administrator  are  pre- 
cluded from  contesting  its  validity.  Berg  v. 
Badenser  Understuetzungs  Verein  von  Roch- 
ester, 90  App.  Div.   474,  86  N.  T.  S.  429. 

22.  O'Neill  V.  Supreme  Council  A.  Li.  H. 
[N.  J.  Law]    57  A.   463. 

23.  As  where  association  adopts  by-law 
limiting  the  amount  of  death  beneflts  to  be 
paid  in '  future  to  sum  less  than  amount  of 
plaintiff's  oertiflcate.  O'Neill  v.  Supreme 
Council  A.  L.  H.   [N.  J.  Law]   57  A.   463. 

24.  Lippincott  V.  Supreme  Council  A.  L. 
H.,  130  P.  483.  Treat  contract  as  rescinded 
and  recover  amount  paid.  McAlarney  v.  Su- 
preme Council  A.  L.  H,  131  F.  538;  Supreme 
Council  A.  L.  H.  v.  Batte  [Tex.  Civ.  App.] 
79    S.   W.    629. 

25.  O'Neill  V.  Supreme  Council  A.  L.  H. 
[N.   J.  Law]    67  A.   463. 

26.  O'Neill  V.  Supreme  Council  A.  L.  H. 
[N.  J.  Law]  67  A.  463;  Lippincott  v.  Supreme 
Council  A.  L.  H.,  130  F.  483. 

27.  O'Neill  V.  Supreme  Council  A.  L.  H. 
[N.   J.  Law]    67   A.   463. 

28.  Lippincott  V.  Supreme  Council  A.  L.  H.. 
130  F.  483.  The  fact  that  during  three  years 
which  elapsed  between  breach  and  plaintiff's 


3  Our.  Law.  FEATERFAL  BENEIIT  ASSOCIATIONS  .  §   5D. 


1509 


elation  has  altered  its  position  to  its  prejudice  must  be  set  out  in.  detail.''*  Pay- 
ments of  the  reduced  assessments  in  such  cases,  though  made,  under  protest,  are 
nevertheless  voluntary,  and  cannot  be  recovered  on  rescission  of  the  contract,'" 
but  do  not  ambunt  to  an  acquiescence  in  the  action  taken  so  as  to  bind  him  there- 
by,*^ in  the  absence  of  notice  that  the  reduction  was  solely  occasioned  by  the 
reduction  in  the  amount  of  insurance.*"  The  question  as  to  whether  they  amount 
to  an  election  to  treat  the  contract  as  still  in  force  is  one  of  fact.^^  A  declaratiO'n 
of  an  intention  to  insist  on  performance  does  not  constitute  an  irrevocable  elec- 
tion so  as  to  preclude  the  party  making  it  from  afterwards  rescinding  the  contract 
and  recovering  the  payments  previously  made,  where  the  association  was  not  mis- 
led or  prejudiced  thereby.'*  An  action  for  repudiation  or  rescission  is  hot  sub- 
ject to  a  time  limitation  arising  solely  out  of  the  terms  of  the  repudiated  con- 
tract.*' A  member  has  such  an  interest  in  the  enforcement  of  a  benefit  certificate 
payable  on  his  death  as.  will  entitle  him  to  maintain  an  action  for  damages  for  its 
repudiation."*  A  condition  that  the  member  will  comply  with  all  by-laws  there- 
after to  be  enacted  will  be  construed  as  referring  oiily  io  ireasonahle  by-laws  and 
amendments  in  furtherance  of  the  contract,  and  not  to  such  aa  would  overthrow 
it  or  materially  alter  its  terms.*'  Where  plaiiitifE  elects  to  rescind  by  bringing 
suit  for  recovery  of  the  amounts  paid  by  him,  the  defendant  cannot  aiterwards 
compel  him  to  accept  perforinance  or  Agree  to  a  reinstatement  of  the  provisions  of 
the  contract."*  The  beneficiary  may  treat  such  an  amendment  as  void,  and  after 
the  death  of-  the  insured,  recover  on  the  original'  contract.**  It  has  been  held  in 
New  York  that  where  the  contract  provides  that  the  insured  shall  conform  in  all 
respects  to  the  by-laws  then  in  force  or  which  may  thereafter  be  adopted,  an 
amendment  reducing  the  amount  to  be  paid  in  case  of  death  is  valid  if  essential 
to  the  life  of  the  association.*"  It  has  also  been  held  under  a  similar  contract 
that  a  member  is  bound  by  subsequently  passed  by-laws  changing  and  increasing 
his  monthly  assessment,  if  the  same  were  reasonable  and  necessary  in  order  to 
carry  out  the  purposes  of  the  assoeiatioii.*^  ,  Where  the  original  contract  and  by- 


eleotlon  to  rescind  many  new  members  joined 
the  order  ^ho  had  no  knowledge  of  "his 
claim,  and  that  many  old  members  died  or 
withdrew  did  not  constitute  such  a  change 
of  position  on  defendant's  part  as  to  preclude 
recovery  on  account  of  laches.  MCAlarney  v. 
Supreme  Council  A.  L.  H.,  131  P.  538.  Right 
not  lost  by  delay  of  two  years  and  three 
months  where  member  did  not  recognize  the 
illegal  a:ctlon  by  the  payment  of  assessments 
o-f  do'  anything  to  mislead  the  association  to 
Its  prejudice.  Supreme  Council  A.  L.  H.  v. 
Dalx  [C.  C.  A.]  130  F.  101. 
■  20.  McAlarney  v.  Supreme  Council  A.  L. 
H.,  131  F.  538;  Daix  v.  Supreme  Council  A. 
L,.  H.,  127   F.   374. 

30.  Lipplncott  V.  Supreme  Council  A.  L.  H., 
130  F.   4S3-. 

31.  Payments  for  two  years  Where  he  re- 
fused to  assent  to  reduction  aiid  gave  notice 
that  intended  to  enforce  original  contract, 
tiippincott  V.  Supreme  Council  A.  L.  H.,  130 
F.   483. 

32.  'Action  by  beneficiary  oil  certiflcate. 
Smith  V.  Supreme  Council  A.  L.  H.,  94  App. 
Dlv.    357,    88    N,    T.    S.    44. 

S8.  Evidence  held  to  show  that  payments 
were  made  with  expectation  that  by-law 
might  be  repealed,  and  to  sustain  finding 
that  they  did  not  amount  to  suctk  an  elec- 
tion. Supreme  Council  A'.  1^  iH,  V.  Batte 
[Tex.  Civ.  App.]   79  S.  W.  629. 


34.  Declaration  of  Intention  more  than 
two  years  before  action  for  rescission  and 
payment  of  reduced  premiums  under  protest 
during  that  time  held  not  bar  to  rescission. 
Lipplngott  V.  Supreme  Council  A.  D.  H.;  130 
F.   483. 

'  36.  Ppovision  as  to  time  within  which 
action  must  be  brought  on  certiflcate  held 
to  apply  only  In  case  of  death  of  member. 
O'Neill  v.  Supreme  Council  A.  L.  H.  [N.  J. 
Liaw]  57  X.  463.  Provision  not  appllca.ble  to 
action  to  rescind  contract  and  recover  pay- 
inents.  Supreme  Council  A.  Li.  H.  v.  Dalx 
[C.  C.  A.]  130  F.  101. 

36.  O'Neill  v.  Supreme  Council  A.  L.  H. 
iK   J.  Law]    67  A.   463. 

.  37.  Not  bound  by  by-law  reducing  amount 
of  death  benefits.  O'Neill  v.  Supreme  Coun- 
cil A.  L.  H.  [N.  J.  Law]  57  A.  463.  Ca,n- 
not  destroy  vested  rights.  Smith  v.  Su- 
preme Council,  A.  L.  H.,  94  App.  Dlv.  367, 
88    N.    T.    S.    44. 

38.  McAlarney  v.  Supreme  Council  A.  L  H., 
131   F,    638. 

39.  Supreme  Council  A.  L.  H.  v.  Batte 
[Tex.   Civ.   App.]    7?   S.   W.   629. 

40.  Evans  v.  Southern  Tier  Masonic  Re- 
lief Ass'n,  84  App.  Dlv.  641,  88  N.  T.  S. 
162. 

-41.-  Miller  v;  National  Council '  Knights  & 
Ladies    [Kan.]    76    P.   830. 
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laws  are  silent  on  the  subject,  an  amendment  reducing  the  amount  to  be  paid 
in  case  of  suicide  has  been  held  binding  on  one  who  became  a  member  before  its 
enactment.*"  Where  the  constitution  and  by-laws  provide  that  the  same  maj 
be  amended  and  the  insured  in  his  application  agrees  to  be  bound  by  laws  then 
in  existence  or  thereafter  adopted,  an  amendment  providing  that  suicide  shall 
work  a  forfeiture  of  all  benefits  is  'valid  and  applies  to  a  certificate  theretofore 
issued  under  such  application.*'  In  New  Yo:rk,  it  has  been  held  that  the  asso- 
ciation has  no  power  to  make  an  amendment  to  its  by-laws,  striking  out  all  time 
limit  as  to  suicide  so  as  to  bind  persons  previously  insured  and  the  beneficiaries 
of  members  committing  suicide  while  insane.** 

§  6.  Dims  and  assessments.^" — The  legislature  has  power  to  determine  what 
mortuary  assessment  rates  must  be  adopted  by  fraternal  insurance  associations.*' 
It  may  provide  that  they  must  adopt  rates  not  lower  than  those  specified  in  a 
specified  mortality  table,  the  fact  that  it  was  prepared  by  outside  parties  being 
immaterial.*' 

Only  members  of  the  class  to  which  deceased  belonged  can  be  assessed  to 
pay  the  amount  of  his  certificate.*' 

Notice. — Where  the  constitution  provides  that  members  shall  be  notified  of 
assessments,  they  must  in  fact  be  actually  notified  before  their  rights  can  be  for- 
feited for  failure  to  pay  such  assessments.*"  It  devolves  upon  the  order  to  prove 
that  the  notice  was  actually  received,  the  mere  placing  it  in  the  postofiBce  properly 
addressed  being  insufficient.""  Notices  of  assessments  are  generally  required  to 
state  the  objects  to  which  the  money  to  be  raised  is  to  be  devoted."^ 

§  7.  Forfeiture  and  suspensions;  reinstatement.^' — Fines  and  penalties  im- 
posed, if  not  illegal,  immoral  or  against  public  policy,  will  be  enforced.*'  Pro- 
visions in  regard  to  them,  however,  will  be  construed  in  favor  of  the  assured  and, 
when  possible,  a  construction  will  be  adopted  which  will  prevent  a  forfeiture."* 


42.  No  such  thing  as  vested  right  to  com- 
mit suicide,  and  law  reads  Into  contract 
provision  against  suicide  while  sane.  Mlt- 
terwallner  v.  Supreme  Lodge  Knights  &  La- 
dies,  86  N.   T.  S.  786. 

48.  Protected  Home  Circle  v.  Tlsch,  24 
Ohio    Giro.    B.    489. 

44.  When  deceased  became  member,  by- 
laws provided  that  there  could  be  no' recov- 
ery In  case  of  suicide  within  certain  time 
after  admission.  Fargo  v.  Supreme  Tent  of 
Knights  of  Maccabees,  96  App.  Dlv.  491,  89 
N.  T.  S.  .65. 

4B.  See  2  Curr.  L.  88.  Forfeiture  for  non- 
payment,  see   post,  §   7. 

46.  Question  not  necessarily  one  to  be  de- 
termined by  the  courts.  Wash.  Laws  1901, 
p.  356,  c.  174,  fixing  such  rates,  held  consti- 
tutional. State  V.  Fraternal  Knights  &  La- 
dles [Wash.]  77  P.  500. 

4T.  State  V.  Fraternal  Knights  &  Ladies 
[Wash.]    77   P.   BOO. 

48.  Where  certificate  entitled  beneficiary 
to  participate  to  extent  of  one  assessment 
on  members  of  women's  class  not  exceeding 
certain  sum,  and  subsequently  discontinued 
such  class  and  provided  for  transfer  of  its 
members  to  general  class,  held  that  where 
member  died  after  change  without  being 
transferred,  that  beneficiary  was  only  enti- 
tled to  amount  received  from  assessment  on 
members  of  special  class.  Kennedy  v.  Iowa 
Legion  of  Honor  [Iowa]  99  N.  W.  137.  Where 
an  advance  assessment  was  made  on  mem- 


bers of  a  class  to  which  deceased  belonged 
In  contemplation  of  a  future  loss  and  the 
class  was  thereafter  discontinued  under  a 
provision  for  the  transfer  of  members  to 
the  general  class,  her  beneficiary,  on  the 
member's  death  before  her  transfer,  was  not 
affected  by  such  discontinuance,  and  was  not 
entitled  to  more  than  the  proceeds  of  such 
assessment.     Id, 

49.  Crockett  v.  Order  of  Red  Cross,  24 
Ohio  Clrc.  R.  421.  Provision  as  to  notices 
of  calls  for  assessments  held  not  to  require 
notice  to  members  of  calls  for  regular  month- 
ly assessments.  Felber  v.  Supreme  Coun- 
cil  A.  L.   H.,    112  La.   960,   36   So.    818. 

50.  Fact  that  member  knew  of  assess- 
ment Immaterial.  Evidence  he'd  insufiicient 
to  show  proper  notification.  Crockett  v.  Or- 
der of  Red  Cross,  24  Ohio  Clrc.  R.  421;  Id., 
4    Ohio    C.    C.    (N.    S.)    519. 

51.  Under  Iowa  Code,  §  1788,  relating  to 
notices  of  assessments,  and  the  by-laws  of 
an  association,  held  that  moneys  collected 
from  assessments  could,  only  be  applied  to 
particular  loss  for  the  payment  of  which 
the  assessment,  or  a  particular  proportion 
thereof  was  levied.  Sherman  v.  Harbin 
[Iowa.]    100  N.   W.    622. 

52.  See  2  Curr.  L.  88.     See,  also,  ante,  !  4. 

53.  United  Brotherhood  of  Carpenters  & 
Joiners  v.  Dlnkle,  32  Ind.  App.  273,  69  N.  B. 
707. 

54.  Logsdon  v.  Supreme  Lodge  of  Fra- 
ternal Union,  34  Wash.  666,  76  P.  292. 
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The  association  is  not  liable  for  death  benefits  on  the  decease  of  a  suspended 
member,"'  or  of  one  engaging  in  an  extra  hazardous  occupation  contrary  to  the 
provisions  of  the  by-laws.°° 

The  beneficiary  is  entitled  to  recover  from  the  association  sums  received 
by  it  from  funeral  benefit  associations  on  account  of  the  death  of  a  member, 
though  the  latter  was  in  arrears  at  the  time  of  his  death,  he  having  had  no  notice 
or  knowledge  of  such  fact." 

For  nonpayment  of  dues  and  assessments.'^^ — The  officer  charged  with  receiv- 
ing assessments  from  members  and  remitting  them  to  the  grand  lodge  will  be 
regarded  as  the  agent  of  the  latter,  though  the  laws  of  the  order  declare  that  he 
is  the  agent  of  the  local  lodge."'  He  cannot,  however,  bind  the  grand  lodge  by 
acts  beyond  the  scope  of  his  authority.""  Thus  he  does  not  bind  it  by  receiving 
and  remitting  past  due  assessments,  in  the  absence  of  knowledge  and  a  ratifica- 
tion of  his  acts  by  it.°^  Where  a  lodge  has  authority  to  appoint  an  assistant 
clerk  to  collect  dues  and  assessments,  the  order  cannot  question  the  validity  of  the 
appointment  of  one  acting  in  that  capacity  in  order  to  enforce  a.  forfeiture  of  its 
contract,  whether  p.iyments  made  to  him  finally  reached  the  supreme  body  or 
not."* 

As  between  the  assured  and  the  association,  it  is  immaterial  that  his  assess- 
ments were  not  sent  by  the  local  lodge  to  the  central  body  before  his  death,'' 
or  that  the  local  lodge  was  suspended  after  failure  to  make  punctual  remittances 
of  assessments.'* 

A  provision  that  a  failure  to  pay  assessments  on  the  day  when  due  shall  ipso 
facto  work  a  suspension  and  a  forfeiture  of  all  rights  under  the  benefit  certificate 
is  valid  and  binding.'"  But  there  can  be  no  forfeiture  for  nonpayment  where 
the  amount  of  the  assessment  was  tendered  to  the  proper  officer  before  the  day 
when  it  became  due,"  nor  where  the  member  was  ready  and  willing  to  pay  it  at  the 
proper  time,  but  the  officer  whose  duty  it  was  to  receive  it  refused  to  do  so,*'' 
nor  where  the  association  had  in  its  hands  sufficient  funds  belonging  to  the  mem- 


55.  Deceased  suspended  prior  to  his  death. 
Winter  v.  Independent  Order  Ahawas  Israel, 
88  N.  T.  S.   364. 

56.  By-laws  provided  that  one  engaging 
in  extra  hazardous  occupation  should  ipso 
facto  forfeit  his  membership.  Gllmore  v. 
Knights  of  Columbus  [Conn.]  58  A.  223. 

67.  Having  received  such  sum,  association 
will  be  held  to  have  waived  rights  arising 
from  nonpayment  of  dues.  Littleton  v.  Wells 
&  M.   Council   No.   14    [Md.]    56  A.   798. 

68.  See   2  Curr.  L.   89. 

59.  Supreme  Lodge  Knights  of  Honor  v. 
Jones  [Ind.  App.]  69  N.  B.  718.  Officers  chosen 
by  the  local  lodges  and  designated  by  the 
central  body  as  the  proper  and  only  persons 
by  whom  assessments  are  to  be  collected 
and  remittances  are  to  be  made  to  it  are 
the  agents  of  the  latter,  notwithstanding  a 
provision  in  the  by-laws  that  they  shall  be 
deemed  solely  the  agents  of  the  local  lodges 
and  Its  members.  Parliament  of  Prudent 
Particlans  v.  Marr,  20  App.  D.  C.  363.  The 
fact  that  a  local  lodge  uses  one  as  its  offi- 
cer to  make  collections  and  remittances  for 
it,  he  being  accountable  to  it  alone,  does  not 
make  him  an  agent  of  the  grand  lodge  so 
as  to  bind  the  latter  by  any  custom  he  may 
establish  in  rela,tlon  to  the  time  when  as- 
sessments  may  be  paid,   or   so  as   to   impart 


notice  to  it  of  such  custom.     Lavin  v.  Grand 
Lodge  A.   O.  U.  W.    [Mo.  App.]    78   S.  W.   325. 

60.  Supreme  Lodge  Knights  of  Honor  v. 
Jones  [Ind.  App.]  69  N.  E.  718.  An  officer 
of  a  subordinate  lodge  who  is  not  even  the 
agent  of  the  grand  lodge  cannot  waive  a 
by-law  of  the  order.  As  to  payment  of 
assessments.  Lavin  v.  Grand  Lodge  A.  O. 
U.   W.    [Mo.   App.]    78    S.   W.    325. 

61.  Receipt  of  draft  by  officer  held  not 
waiver  of  forfeiture  for  nonpayment.  Su- 
preme Lodge  Knights  of  Honor  v.  Jones 
[Ind.   App-3    69   N.    E.    718. 

62.  Conduct  held  to  constitute  party  as- 
sistant clerk.  Supreme  Forest  of  Woodmen 
Circle    V.    Stratton    [Kan.]    75    P.    472. 

63.  64.  Parliament  of  Prudent  Patricians 
V.  Marr,  20  App.  D.  C.  363. 

65.  Lavin  v.  Grand  Lodge  A.  O.  U.  W. 
[Mo.  App.]  78  S.  W.  325.  Assessment  can- 
not be  paid  after  member's  death.  Pelber 
V.  Supreme  Council  A.  L.  H.,  112  La.  960,  36 
So.   818. 

66.  Lavin  V.  Grand  Lodge  A.  O.  U.  W. 
[Mo.  App.]  78  S.  W.  325;  Boyce  v.  Royal  Cir- 
cle   [Mo.   App.]    79   S.   W.    495. 

67.  Officer  doubtful  of  his  authority  on 
account  of  attempted  dissolution  of  the 
lodge.  Foresters  of  America  v.  HoUis  [Kan.] 
78  P.   160. 
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ber  to  meet  the  assessment.'"  The  enforcement  of  a  law  to  insure  prompt  pay- 
n],ent  of  assessments  may  be  waived  by  the  association."  Hence  it  cannot  claim  a 
forfeiture  for  nonpayment  of  assessments  at  specified  times  where,  by  the  adoption 
of  a  custom  or  the  course  of  its  conduct,  it  has  led  its  members  honestly  to  believe 
that  they  will  be  received  after  the  appointed  day.'"  The  fact  that  the  associa- 
tion has  attempted  to  make  unauthorized  changes  in  regard  to  the  payment  of 
assessments  does  not  ordinarily  relieve  the  member  from  liability  to  pay  according 
to  his  contract.'^ 

Where  all  payments  are  made  within  the  time  stipulated  in  the  constitution 
and  by-laws,  a  demand  for  a  health  certificate  as  a  condition  of  accepting  pay- 
ment is  arbitrary.'^ 

A  provision  that  a  member  in  arrears  shall  not  be  entitled  to  benefits  imtil 
the  expiration  of  a  certain  time  after  such  arrearage  is  paid  is  not  unreasonable.'" 

Payment  of  dues  by  the  insured's  agent  after  his  denth  cannot  vitalize  the 
forfeited  contract  or  work  his  reinstatement,'*  unless  tlicy  are  accepted  and  re- 
tained by  the  grand  lodge  with  full  knowledge  of  the  facts." 

The  mere  fact  that  a  member  announces  to  an  officer  of  the  order  that  he 
intends  to  drop  his  insurance  does  not  affect  his  status  as  such,  but  he  remains 
a  member  until  a  forfeiture  is  worked  by  his  nonpayment  of  assessments." 

A  provision  that  in  case  of  any  concealment,  misrepresentation  or  untrue 
statement  made  by  an  applicant,  all  assessments  paid  by  him  shall  be  forfeited  to 
the  order,  is  valid." 

A  member  givihg  his  dues  to  another  member  to  pay  to  the  financial  secretary 
constitutes  him  his  agent  and  takes  the  risk  of  their  not  being  paid  within  the 
time  fixed  by  the  by-laws." 

Courts- of  law  will  not  ordinarily  concern  themselves  with  the  question  of  the 
good  standing  of  members,  where  the  same  depends  on  matters  of  morals,  religion, 
conduct  and  the  like,  but  will  do  so  where  it  depends  on  the  payment  of  dues.'* 


68.  Held  that  payment  of  assessment 
should  be  applied  to  month  of  September 
In  which  degree  of  fraternity  was  conferred 
Instead  of  to  August  In  which  month  cer- 
tificate was  dated,  and  hence  deceased  was 
not  In  default.  Logsdon  v.  Supreme  Lodge 
of  Fraternal  Union,  34  Wash.  666,  76  P. 
292. 

69.  Iiavln  V.  Grand  Lodge  A.  O.  U.  W. 
[Mo.    App.]    78    S.   W.    325. 

70.  Foresters  of  America  v.  Hollis  [Kan.] 
78  P.  160.  Held  that  under  constitution  dues 
and  assessments  were  entered  and  became 
payable  on  first  of  month,  but  that  members 
had  month  in  which  to  pay  without  becom- 
ing delinquent.  United  Brotherhood  of  Car- 
penters &  Joiners  v.  Dinkle,  32  Ind.  App. 
273.  69  N.  B.   707. 

71.  National  Council  of  Knights  &  La- 
dles V.  Dillon  [in.]  72  N.  B.  367.  See  ante, 
§    5D. 

72.  Boyce  v.  Royal  Circle  [Mo.  App.]  79 
S.   W.    495. 

73.  A  by-law  providing  that  no  member 
owing  thirteen  weeks  dues  shall  receive 
benefits  until  thirteen  Weeks  after  paying 
all  arrears.  Littleton  v.  WeUs  &  M.  Coun- 
cil No.  14  [Md.]  56  A.  798.  Provision  that 
when  member  owes  sum  equal  to  three 
months  dues  he  will  be  suspended  from 
benefits  and  will  not  be  reinstated  until  three 
months    after   his    arrearage   Is   paid   In   full 


held  valid.  Bxcluslon  from  benefits  not 
a  forfeiture  of  membership  and  were  other 
objects  in  becoming  member.  United  Broth- 
erhood of  Carpenters  &  Joiners  v.  Dinkle, 
32  Ind.  App.  273,  69  N.  B.  707.  Such  pro- 
vision held  not  to  mean  merely  arrearage 
of  three  months  regular  dues  of  60  cents  a 
month,  but  of  a  sum  equal  to  that  amount 
Id. 

74.  Supreme  Lodge  Knights  of  Honor  v. 
Jones    [Ind.   App.]    69   N.   E.   718. 

75.  Tender  of  money  to  defendant  after 
commencement  of  suit  not  admission  that 
it  was  so  received  by  national  council.  Na- 
tional Council  of  Knights  &  Ladies  v.  Dil- 
lon   [in.]    72  N.  B.   367. 

76.  Fact  that  he  intentionally  stopped 
payments  immaterial.  Hyatt  v.  Loyal  Pro- 
tective Ass'n  [Mo.  App.]  81  S.  W.  470.  Let- 
ter held  admissible  as  tending  to  show  that 
member  had  abandoned  the  order.  Lavln 
V.  Grand  Lodge  A.  O.  U.  W.  [Mo.  App.]  78 
S.  W.   325. 

77.  Whigham  v.  Supreme  Court  I.  O.  F., 
44   dr.    543,    75    P.    1067. 

78.  Not  agent  of  the  council.  Fact  that 
he  Is  officer  of  lodge  Immaterial.  Littleton 
v.  "Wells  &  M.  Council  No.  14  [Md.]  66  A. 
798. 

79.  Insured  held  to  have  been  in  good 
standing.  Parliament  of  Prudent  Patrl-' 
elans  v.  Marr,  20  App.  D.  C.  363." 
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'  §  8.  The  beneficiary.  Designation.^" — Statutes  in  some  states  provide  that 
payments  of  benefits  may  be  made  only  to  certain  designated  classes  of  bene- 
ficiaries.'* In  such  case  only  persons  belonging  to  such  classes  have  an  insurable 
interest  in  the  life  of  the  member,  and  they  alone  may  receive  death  benefits.'" 
Hence  one  not  belonging  to  any  such  classes  cannot  indirectly  participate  by  an 
agreement  whereby  one  who  is  eligible  is  named  as  beneficialry  under  an  agreement 
to  act  as  trustee  for  him.''  Nor  can  the  society  waive  such  statutory  provisions.'* 
The  general  and  main  purpose  of  the  association  to  provide  for  certain  named 
classes  of  persons  is  not  violated  by  a  designation  of  any  person  in  any  of  such 
classes,  though  he  does  not  belong  to  the  one  first  named.'" 

The  fact  that  the  constitution  provides  that  the  object  of  the  society  is  to 
relieve  the  distress  of  widows  and  orphans  does  not  render  invalid  a  provision 
allowing  the  designation  of  certain  other  persons  as  beneficiaries."  The  fact  that 
the  policy  does  not  name  the  claimant  as  beneficiary  is  immaterial  where  the 
application,  which  is  made  a  part  of  it,  does  so." 

Provisions  for  the  distribution  of  the  proceeds  in  event  that  the  designation 
of  a  beneficiary  by  the  member  shall  fail,  and  he  makes  no  other  designation, 
are  valid  and  controlling."  By  statute  in  some  states,  where  there  is  no  selection 
of'  a  beneficiary,"  or  the  one  selected  is  not  eligible,  the  fund  goes  to  the  heirs 
at  law  of  the  insured."" 

Public  policy  prevents  a  recovery  of  the  amount  of  the  certificate  by  a  bene- 
ficiary who  feloniously  murders  the  insured,*'  but  does  not,  in  such  ease,  prevent 
a  recovery  by  the  heirs  of  the  insured,  there  being  nothing  to  the  contrary  in  the 
contract.®*  In  the  absence  of  a  provision  to  the  contrary,  the  designation  of  a 
beneficiary  is  unafEected  by  the  member's  subsequent  marriage."' 

The  date  of  eligibility  as  a  beneficiary  is,  in  the  absence  of  a  provision  to 
the  contrary,  the  date  of  the  designation  in  the  certificate  and  not  the  date  of 


80.  See   2  Curr.  L.   93. 

81.  Kurd's  St.  1895,  c.  73,  par.  258.  Su- 
preme Lodge  Knights  &  Ladles  of  Honor 
V.  Menkhausen,  209  in.  277,  70  N.  B.  567. 
A  statute  authorizing  the  society,  on  the 
death  of  a  member  to  levy  an  assessment  on 
the  living  members  to  be  paid  to  the  "nomi- 
nee" of  the  deceased  Is  a  limitation  on  Its 
power  to  dispose  of  the  fund,  so  that  only 
such  nominee  is  entitled  to  recover  it  [Cal. 
St.  1873-74,  p.  745,  c.  610,  §  3].  Sheehan  v. 
Journeymen  Butchers"  Protective  &  Benev- 
olent Ass'n,  142  Cal.  489,  7Q  P.  238.  Where 
the  society  had  power  to  provide  for  any 
persons  dependent  upon  deceased  members. 
It  could  Issue  a  certificate  payable  to  one 
married  to  a  member  and  in  good  faith  liv- 
ing with  him  as  his  wife  and  dependent  upon 
him  for  support,  though  she  was  not  In 
fact  his  legal  wife.  James  v.  Supreme  Coun- 
cil  of  Royal  Arcanum,   130   P.  1014. 

88,  83,  84.  GlUam  v.  Dale  [Kan.]  76  P. 
861. 

85.  A  brother  not  dependent  on  the  mem- 
ber may  be  named  to  the  exclusion  of  a 
dependent  widow,  notwltstanding  fact  that 
constitution  stated  that  object  of  the  order 
was  a  payment  to  the  member,  or  his  Vlfe, 
or  his  children,  or  blood  relations,  etc.  Don- 
Ithep  V.  Independent  Order  of  Foresters  [Pa.] 
58   A.   142. 

86.  Under  Cal.  St.  1873-74,  p.  745,  o.  610, 
S;    1-S.      Sheehan    v.    Journeymen    putchers' 


Protective  &  Benevolent  Ass'n,  142  Cal.  489, 
76    P.    238. 

87.  Hyatt  v.  Loyal  Protective  Ass'n  [Mo. 
App.]    81  S.  W.   470. 

88.  Surviving  wife  held  entitled  to  pro- 
ceeds instead  of  children  of  deceased  former 
wife  designated  in  certificate.  Supre^ne 
Council  Royal  Arcanum  v.  Bevis  [Mo.  App.] 
80  S.  W.  739.  Where  by-laws  provide  that 
in  case  one  of  several  beneficaries  dies,  his 
share  shall  be  distributed  pro  rata  among 
the  others,  heirs  of  deceased  beneficiary 
have  on  Interest,  though  party  was  made 
such  to  secure  debt  due  him  from  member. 
Bunyan   v.   Reed    [Ind.    App.]    70   N.    E.  ,1002. 

89.  Supreme  Lodge  Knights  &  Ladles  of 
Honor  v.  Menkhausen,  209  111.  277,  70  N. 
B.   567. 

,90.  Under  111.  Statutes  (Laws  1887,  p.  206, 
8  1;  Kurd's  St.  1895,  c.  73,  par.  258),  as  where 
beneficiary  designated  murders  Insured.  Su- 
preme Lodge  Knights  &  Ladies  of  Honor  v. 
Menkhausen,  209  111,  277,  70  N.  B.  567. 

91.  Supreme  Lodge  Knights  &  Ladles  of 
Honor  V.  Menkhausen,  209  111.  277;  70  N.  E. 
567. 

92.  In  Illinois,  suit  Is  properly  brought 
in  names  of  heirs  rather  than  in  that  of  ad- 
ministrator. Supreme  Lodge  Knigl^ts  &  Lai- 
dles  6f  Honor  v.  Menkhausen,  209  111.  277, 
70  N.   B.    567. 

93.  Sheehan  v.  Journeymen  Butchers' 
Protective  &  Benevolent  Ass'n,  142  Cal.  489, 
76  P.    238. 
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the  death  of  the  member.'*  Where  the  name  of  a  person  is  inserted  as  beneficiary 
without  his  knowledge,  with  the  intention  that  he  shall  hold  the  fund  as  trustee 
for  another,  the  trust  will  be  enforced  at  the  instance  of  the  latter."^  Such  trust 
may  be  shown  by  parol  as  against  the  trustee."' 

Bight  to  change  beneficiary.^'' — The  certificate  or  policy  ordinarily  creates 
no  vested  interest  ia  the  beneficiary,  but  only  an  expectancy,  which  cannot  be- 
come a  vested  or  absolute  right  to  the  proceeds  thereof  until  the  death  of  the 
assured.'"  The  member  may  exercise  the  power  of  appointment  without  the  con- 
sent of  the  beneficiary,  and  without  any  restriction  other  than  such  as  may  be  im- 
posed by  organic  law  or  the  rules  and  regulations  of  the  association.'"  Unless 
restricted  by  the  constitution  or  by-laws,^  or  imless  the  beneficiary  has  obtained 
a  vested  interest  therein,  he  may  ordinarily  change  the  beneficiary  at  will.^ 
He  must  do  so  in  the  manner  prescribed  by  the  laws  of  the  association,'  unless  a 
compliance  therewith  is  waived.* 

Assignment  of  benefits^ — The  certificate  or  policy  is,  even  before  the  death 
of  the  insured,  a  chose  in  action.'  It  cannot  be  gratuitously  assigned  to  one 
having  no  insurable  interest  in  the  life  of  the  assured,'  but  rights  acquired  under 
an  assignment  for  value  may  operate  as  a  valid,  enforceable  agreement  when 
such  interest  has  ripened  into  an  existing  right  by  the  death  of  the  assured,  and 
the  condition  of  the  parties  remains  unchanged  by  any  iatervening  rights  of 
third- parties  or  other  equities.*    Where  the  assignment  is  made  as  collateral  se- 


94.  Divorced  wife  named  as  beneflclary 
held  entitled  to  recover  amount  of  policy 
which  had  remained  in  her  possession,  slie 
having  been  eligible  when  it  was  issued  and 
the  by-laws  merely  declaring  who  may  be 
designated  and  not  providing  that  such 
person  must  belong  to  one  of  the  designated 
classes  at  the  time  of  the  member's  death. 
Brown  v.  Grand  Lodge  A.  O.  U.  W.,  208 
Pa.  101,  57  A.  176. 

95.  Evidence  held  to  show  that  member's 
brother  was  made  beneficiary  as  trustee  for 
member's  minor  wife.  Donlthen  v.  Inde- 
pendent Order  of  Foresters   [Pa.]    58  A.   142. 

96.  Donithen  V.  Independent  Order  of  For- 
esters   [Pa.]    58   A.    142. 

97.  See   2  Curr.  D.   94. 

98.  Brown  v.  Grand  Lodge  A.  O.  U.  W., 
208  Pa.  101,  57  A.  176;  Bunyan  -v.  Reed 
[Ind.  App.]  70  N.  B.  1002,  and  cases  cited; 
Fischer  v.   Malchow    [Minn.]    101.  N.   W.   602. 

99.  Bunyan  v.  Reed  [Ind.  App.]  70  N.  E. 
1002,    and    cases   there   cited. 

1.  Brown  v.  Grand  Lodge  A.  O.  U.  W.,  208 
Pa.  101,  57  A.  176;  Bunyan  v.  Reed  [Ind. 
App.]  70  N.  E.  1002.  Evidence  held  not  to 
show  that  change  of  beneficiaries  was  in- 
duced by  fraud.  Demurrer  to  defendant's 
evidence  properly  sustained.  Broderiok  v. 
Broderick   [Kan.]   77  P.   534. 

2.  Fact  that  husband  named  as  beneficiary 
voluntarily  paid  wife's  dues  does  not  give 
him  vested  interest  so  as  to  prevent  change. 
Preusser  v.  Supreme  Hive  of  Ladies  of  Mac- 
cabees   [Wis.]    101   N.  W.   358. 

8.  Only  with  the  consent  of  the  society 
and  in  conformity  with  its  rules  and  regu- 
lations Kemper  v.  Modern  Woodmen  of 
America  [Kan.]  78  P.  452.  A  provision  that 
a  change  may  be  made  only  by  the  surrender 
of  the  old  certificate  and  the  issuing  of  a 
new  one,  and  that  the  change  shall  not  be 
effective  until  the  new  certificate  is  deliv- 
ered to  him,  is  valid.    Fact  that  member  has 


surrendered  old  certificate  and  done  every- 
thing incumbent  on  Mm  is  immaterial.  Id. 
After  his  death,  both  the  first  beneficiary  and 
the  association  may  insist  that  it  shall  have 
b'een  so  done.  Brown  v.  Grand  Lodge  A.  O. 
U.  W.,  208  Pa.  101,  57  A.  176.  Method  pre- 
scribed  is   exclusive.      Id. 

4.  Waived  by  issuing  new  certificate. 
Fischer   v.   Malchow    [Minn.]    101   N.   W.    602. 

5.  See    2    Curr.    L.    95. 

e.  Coleman  v.  Anderson  [Tex.  Civ.  App.] 
82  S.  W.  1057.  The  beneficiary  acquires  no 
vested  rights  which  may  be  assigned.  Dex- 
ter v.  Supreme  Council  Royal  Templars,  90 
N.   T.  S.  292. 

7.  Coleman  v.  Anderson  [Tex.  Civ.  App.] 
82   S.  W.   1057. 

8.  Dexter  v.  Supreme  Council  Royal  Temp- 
lars, 90  N.  T.  S.  292.  Interest  of  the  bene- 
ficiary may  be  transferred,  so  as  to  be 
binding  in  equity,  by  a  contract  made  in 
good  faith  and  for  a  valuable  consideration. 
Jarvis  v.  Binkley,  206  111.  541,  69  N.  E.  582. 
May  be  assigned  by  one  having  an  interest 
in  it  as  collateral  security  for  his  debt  or 
obligation.  Contingent  interest  of  bene- 
flclary In  policy  on  life  of  his  father  held 
sufficient  to  support  assignment.  Coleman 
V.  Anderson  [Tex.  Civ.  App.]  82  S.  W.  1057. 
A  third  person  may,  by  contract  with  a  mem- 
ber and  his  beneflclary,  whereby  they  agree 
to  surrender  the  certificate  to  him  in  con- 
sideration of  his  paying  all  dues  and  assess- 
ments and  providing  a  home  for  the  in- 
sured, acquire  a  vested  interest  in  the  f-und 
designated  therein,  provided  such  agreement 
Is  not  contrary  to  public  policy  as  a  wager- 
ing contract.  Agreement  with  cousin  of 
member  held  to  give  him  entire  interest. 
Brett  V.  Warniok,  44  Or.  Bll,  75  P.  1061. 
Where  the  beneflclary  assigned  her  interest 
to  her  son  who,  with  her  approval,  made 
a  will  disposing  of  the  policy  in  which  he 
directed  that  a  certain  part  thereof  be  used 
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eurity  for  a  debt  or  obligatkm.,  the  assignee  has  a  lien  on  the  proceeds  to  the 
amount  secured,  especially  when  the  debt  is  for  jjiemiums  or  dues  paid  by  him 
at  the  request  of  the  assignor  to  keep  the  policy  alive,^  and  the  assignor  cannot 
deprive  him  of  possession  thereof  until  the  debt,  with  interest,  is  fully  paid  off 
and  discharged.^*  The  assignee  may  maintain  an  action  for  specific  performance 
and  to  prevent  payment  being  made  to  the  original  beneficiaries  and  to  require 
payment  to  be  made  to  him.^^  The  fact  that  the  assignee'  was. not  substituted  as 
beneficiary  in  accordance  with  the  by-laws  of  the  association  does  not  affect  his 
rights  as  against  the  beneficiary.^^  Provisions  in  the  by-laws  prohibiting  the 
assignment  of  the  certificate  are  for  the  benefit  of  the  society  and  can  only  be 
taken  advantage  of  by  it;^'  so  also  the  beneficiary  is  estopped  from  making  the 
objection  that  the  assignee  does  not  belong  to  the  class  of  persons  who  may  be 
made  beneficiaries.^*  Certificates  are  non-negotiable,  and  an  assignee  cannot 
claim  protection  as  a  bona  fide  holder.^' 

Statics  of  beneficiary. ^'^ — The  fund  accumulated  by  an  association  from  the 
contributions  of  its  members  for  beneficial  or  protective  purposes  is  a  trust  fund.^' 
A  beneficiary  suing  after  the  death  of  a  member  is  a  creditor  of  the  order,''  and 
in  case  of  its  iosolvency  is  entitled  to  a  fund  belonging  to  it  in  preference  to  a 
foreign  receiver." 

Exemption  of  benefits  from  liabUHy  for  deSfs.^'— Statutes  generally  provide 
that  the  proceeds  of  the  policy  shall  not  be  liable  for  the  debts  of  the  member  or 
the  beneficiary,  and  shall  not  be  subject  to  attachment,  garnishment  or  other 
process."'  It  is  held  that  such  provisions  are  not  designed  to  protect  the  certificate 
or  the  proceeds  thereof  from  the  voluntary  act  of  the  member  or  the  beneficiary.'"' 
Hence  they  do  not  prevent  an  assignment  thereof  to  secure  a  debt  of  the  benefi- 
ciary.*' It  is  the  duty  of  the  association,  when  garnished,  to  appear  and  inter- 
pose such  exemption,  and  if  it  fails  to  do  so,  it  cannot  set  off  a  sum  paid  by  it  to 
the  creditor.^* 

§  9.  Maturity  and  accrual  of  benefits.  Incontestable  clauses.^^ — A  pro- 
vision that  the  policy  shall  be  incontestable  after  a  certain  time  is  binding,"'  and 


by  the  legatees  in  carlngr  for  her,  which  was 
done,  held  that  the  contract  was  binding  on 
her  and  her  representatives,  irrespective  of 
whether  the  assignment  was  made  in  ac- 
cordance with  the  constitution  and  by-laws 
of  the  society,  and  that  the  legatees  were 
entitled  to  collect  the  policy.  Kendall  v. 
Morrison  [Tex.  Civ.  App.]  77  S.  'W.  31.  Evi- 
dence Insufficient  to  show  contract  where- 
by Insurance  money  was  pledged  to  mem- 
ber's deceased  first  wife  in  consideration  of 
money  loaned  by  her  to  him.  Supreme 
Council  Royarl  Arcanum  v.  Bevis  [Mo.  App.] 
80  S.  VSr.   739. 

»,  10.  Coleman  v.  Anderson  [Tex.  Civ. 
App.]   82  S.  W.  1057. 

11.  Brett  V.  Warnick,  44  Or.  511,  75  P. 
1061. 

12.  Association  made  no  objection  and 
paid  money  into  court.  Brett  v.  Warnick, 
44  Or.  611,   76  P.  1061. 

13.  Coleman  v.  Anderson  [Tex.  Civ.  App.] 
82    S.    W.    1057. 

14.  Available  to  society  alone.  Dexter  v. 
Supreme  Council  Royal  Templars,  90  N.  T. 
S.  292.  The  fact  that  the  transferee  is  not 
a  member  of  decedent's  family  is  immaterial, 
though  the  constitution  provides  that  the 
object   of   the   association   Is   to   provide   for 


members  and  their  families.     Jarvis  v.  Bink- 
ley,   206  541,   69  N.  E.   682. 

IB.  Dexter  v.  Supreme  Council  Royal 
Templars,  90  N.  T.  S.  292. 

16.  See  2  Curr.  L.   93. 

17.  Blair  v.  Supreme  Council,  A.  L.  H.,  208 
Pa.    262,    57   A.  -664. 

18.  Allegation  that  plaintiff's  claim  was 
based  on  and  grew  out  of  a  membership  cer- 
tificate in  a  benevolent  association  amounts 
to  an  admission  that  he  was  a  creditor. 
Lackmann  v.  Supreme  Council  of  Order  of 
Chosen  Friends,  142  Cal.  22,  75  P.  583. 

19.  Lackmann  v.  Supreme  Council  of  Or- 
der of  Chosen  Friends,  142  Cal.  22,  75  P.  583. 

20.  See   2  Curr.   Ii.   96. 

21.  Kurd's  Rev.  St.  111.  1901,  c.  73,  par. 
266.  Jarvis  v.  Blnkley,  206  111.  541,  69  N.  B. 
582;  Rumbold  v.  Supreme  Council  Royal 
League,  206  111.  513,  69  N.  E.  690. 

22.  23.  Jarvis  V.  Blnkley,  206  111.  541,  69 
N.   B.    582. 

24.  Provision  enacted  for  benefit  of  bene- 
ficiary and  not  merely  to  protect  society 
against  harassing  suits.  Rumbold  v.  Su- 
preme Council  Royal  League,  206  111.  613, 
69   N.   B.   590. 

25.  See   2  Curr.  L.   96. 

26.  27.  Supreme  Court  of  Honor  v.  TJpde- 
graff   [Kan.]    76   P.   477. 
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in  such  case  suicide  after  that  time  is  no  defense  to  an  action  thereon,  though  the 
policy  refers  to  a  section  of  the  constitution  relieving  the  association  from  lia- 
bility in  such  case.^'' 

Suicide'^  as  used  in  by-laws  limiting  liability  means  voluntary  and  inten- 
tional self-destruction.'^'  It  does  not  include  accidental  self-destruction.'"  Vol- 
untary self-destruction  means  only  the  taking  of  one's  life  purposely  and  inten- 
tionally.^^ Involuntary  self-destruction  includes  cases  where  one,  without  intend- 
ing to  accomplish  his  own  death,  does  acts  which  may  naturally  and  probably  re- 
sult, and  do  in  fact  result,  in  death.^"  The  terms  "suicide,"  "self-destruction," 
and  "death  by  his  own  hand"  are  held  to  be  synonymous."'  There  is  a  conflict 
of  authority  in  regard  to  the  effect  of  suicide  on  the  liability  of  the  association. 
Some  courts  hold  that,  in  the  absence  of  any  -provision  to  the  contrary  in  the 
policy,  the  suicide  of  the  insured  while  sane  releases  :the  insurer,'*  but  suicide 
while  insane  does  not.'^  Others  hold  that  where  the  policy  is  silent  on  the.sul 
ject,  the  association  is  liable '  in  case  the  assured  commits  suicide  While  sane  or 
insane.^"  Where  such  liability  is  provided  against  in  general  terms^  the  asso- 
ciation is  not  liable  in  the  event  of  intentional  self-destruction  while  sane,  but  is 
liable  in  case  the  assured  was  insane."  In  most  states;  the  association  may,  by  a 
provision  in  the  contract  to  that  effect,  exempt  itself  from  liability  in  case  the 
assured  commits  suicide  while  sane  of  insane.''  In  siieh  case  no  degree ,  of  in- 
sanity whatever  will  justify  a  recovery.'*  In  Kentucky,  however,  it  is  held  that, 
notwithstanding  a  provision  that  the  policy  shall  be  void  in  cfase  of  suicide  while 
sane  or  insane,  the  beneficiary  may  recover  if  the  mind  of  the  insured  was  suffi- 


28.  See    2    Curr.    L.    97. 

29.  Supreme  Council  Royal  Arcanum,  v. 
Pels,  209  111.  33,  70  N.  B.  697.  It  Is  only 
where  death  results  from  an  express  design 
on  the  part  of  the  deceased,  or  from  some 
act  which,  though  performed  with  no  In- 
tention of  producing  death,  is  of  Itself  cul- 
pably negligent  that  deceased  can  be  charged 
with  the  responsibility  of  self-destruction. 
Courtemanche  v.  Supreme  Court  I.  O.  F. 
[Mich.]  98  N.  W.  749.  Evidence  held  to  show 
suicide.  Sovereign  Camp  Woodmen  of  the 
World  V.  Hruby  [Neb.]  96  N.  W.  998.  Evi- 
dence held  to  show  an  Intention  to  commit 
suicide  or  such  a  reckless  use  of  morphine 
as-  the  assured,  knew  or  must  have  known 
would  produce  death.  Clement  v.  Clement 
[Tenn.]  81  S.  W.  1249.  Evidence  in  regard 
to  return  of  borrowed  money,  the  owing  of 
which  was  claimed  to  be  motive  of  insurer's 
suicide  held  properly  excluded.  Riimbold  v. 
Supreme  Council  Royal  League,  206  111.  613, 
69   N.  E.   590. 

30i,  Courtemanche  v.  Supreme  Court  I.  O. 
F.  [Mich.]  98  N.  W.  749.  It  has  been  held 
that  recovery  may  be  had  on  a  policy  ex- 
cepting "assurance  against  self-destruction 
or  suicide,"  though  Insured's  death  was 
caused  by  his  voluntarily  taking  carbolic 
acid  with  intent  to  frighten  his  wife  into 
giving  him  money.  Id.  A  provision  exempt- 
ing the  association  from  liability  In  .case  of 
the  self-destruction  of  the  insured,  "wheth- 
er voluntary  or  Involuntary,  sane  or  in- 
sane," does  not  apply  to  a  .  case  where  the 
Insured  accidentally  shoots  himself  while 
cleaning  a  gun.  Knights  Templars'  &  Ma- 
sons' Life  Indemnity  Co..  v,  Crayton,  209 
Hi  550,  70  -N,  B.  1066..  Evidence  sufBclent 
to  support  verdict  that  insured .  aco.l.dentally 
killed   himself   and   did   not   commit  suicide. 


Hunt    V.    Ancient    Order    of    Pyramids     [Mo. 
App.]   78  S.  W.  649. 

31,  32,  33.  Courtemanche  v.  Supreme  Court 
I.  O.  F.  [Mich.]-  98  N.  W.  749. 

34.  Is  breach  of  Implied  condition  and 
would  also  be  contrary  to  public  policy  to 
enforce  contract  In  such  cases.  Hunziker  v. 
Supreme  Lodge  K.  P.,  25  Ky.  L.  R.  1510,  78 
S..  W.   2j01.  .  ^ 

35.  Hunziker  v.  Supreme  Lodge  K.  P.,  25 
Ky.  L.  R.   1510,  78   S.  W.   201. 

38.  Robson  V.  United  Order  of  Foresiters 
[Minn.]  100  N.  W.  381,  and  cases  there  cited. 

37.  Association  held  liable  where  assured 
committed  suicide  while  insane.  Robson  v. 
United  Order  of  Foresters  [Minn.]  100  N.  W. 
381.  Does  not  exonerate  the  association  from 
liability  where  the  assured  was  Incapable, 
by  reason  of  unsoundness  of  mind,  of  resist- 
ing an  Insane  impulse  to  take  his  own  life, 
or  of  understanding  the  moral  character, 
general  nature,  consequences  and  effect  of 
the  fatal  act.  By-law  providing  that  in  case 
of  suicide',  no  benefit  should  be  paid  unless 
the  beneficiary  should  prove  that  prior  there- 
to deceased  had  been  judicially  declared  in- 
sane or  was  then  under  treatment  for  In- 
sanity, or  was  In  the .  delirium  of  other  ill- 
ness, held  not  to  bar  proof  of  Insanity  In 
case  none  of  such  conditions  existed.  Su- 
preme Council  Royal  Arcanum  v.  Pels,  209 
111.  33,  70  N.  B.  697. 

38.  lUInoIsi  Seitzinger  v.  Modern  Wood- 
men,  204  111.   58,   68  N.  B.   478. 

Minnesota:  Robson  v.  United  Order  of 
Foresters,  100  N.  W.  381.  • 

Gebrela:  Jenkins  v.  National  Union,  118 
Ga.  SSI,  iS' S.  B.  449;  Protected  Home  Circle 
v.  Tlsch,  24  Ohio  Giro.  R.  489.  - 

89.  Steltzlnger  v.  Modern  Woodmen,  .204 
111.  '58,    68  :N.   E.   47«.        ■      ■  -    "> 
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ciently  gone  when  he  took  his  life  to  render  him  unconscious  that  he  was  doing 
so  at  the  time  he  committed  the  act.*"  Provisions  that  in  case  of  suicide  only  a  cer- 
tain proportion  of  the  insurance  shall  be  paid,*^  and  that  no  recovery  may  be  had 
if  a  member  comes  to  his  death  while  violating  the  law  of  the  land  have  been  held 
to  be  reasonable  and  valid.** 

The  burden  of  proving  intentional  self-destruction  is  on  the  association.*' 
In  the  absence  of  proof,  natural  or  accidental  causes  will  be  presumed,**  and  if 
the  jury  cannot  determine  the  cause  of  death  they  cannot  find  that  it  was  due 
to  suicide.**  The  fact  that  the  proofs  of  death  tend  to  show  suicide  does  not 
shift  the  burden.*'  The  yerdict  of  the  coroner's  jury  is  admissible  for  the  pur- 
pose of  showing  the  cause  of  death,*'  but  the  testimony  of  witnesses  at  the  in- 
quest is  not,  except  for  purposes  of  contradiction  or  impeachment.** 

§  10.  Proofs  of  death  or  right  to  heneftts.*^ — A  provision  that  the  claimant 
shall .  make  satisfactory  proof  of  death  requires  only  reasonable  proof  of  that 
fact  and  of  the  cause  of  death.""  Such  proof  is  not,  however,  binding  on  the 
person  making  it  when  the  cause  of  death  is  called  in  question."^ 

Proofs  of  death  need  not  be  made  where  the  association  denies  all  liability.'* 
.  It  is  generally  provided  that  claims  under  a  certificate  or  policy  do  not  ma- 
ture until  the  expiration  of  a  certain  time  after  the  serving  of  proofs  of  death.*' 

§  11.  Payment  of  benefits.^* — In  the  absence  of  fraud  or  mistake,  the  sur- 
render of  the  policy  for  cancellation  operates  in  law  as  a  release  and  discharge  of 
the  association's  liability."'  A  receipt  stating  that  the  amount  was  received  un- 
der protest  is  insufficient  to  support  a  plea  of  accord  and  satisfaction."*    A  settle- 


40.  Evidence  eufflclent  to  sustain  finding 
for  plaintiff.  Supreme  Council  Knights  of 
Equity  v.  Heineman,  25  Ky.  L.  R.  1604,  78 
S.  W.   406.  ^         ■       , 

41.  Sum  In  such  proportion  to  whole 
amount  as  the  matured  life  expectancy  is  to 
the  entire  life  espectancy  at  the  date  of 
admission.  Clement  v.  Clement  tTenn.]  81 
S.  W.   1249.  ' 

42.  Instructions  as  to  violating  law  by 
provoking  assault  approved.  Payne  v.  Union 
Life  Guards  IMloh.]    99   N.  W.   376. 

43.  Court  held  Justified  in  refusing  per- 
emptory instruction  for  defendant  on  account 
of  suicide.  Knights  Templars'  &  Masons' 
Life  Indemnity  Co.  v.  Crayton,  209  111.  B50, 
70  N.  E.  1066.  Must  establish  it  by  pre- 
ponderance of  evidence.  Evidence  held  to 
show  suicide  by  hanging  and  to  present  no 
issue  of  fact  for  the  jury.  Seybold  v.  Su- 
preme Tent  of  Knights  of  Maccabees,  86 
App.  Div.  195,   83  N.  Y.  S.   149. 

44.  Knights  Templars'  &  Masons'  Life  In- 
demnity Co.  V.  Crayton,  209  111.  550,  70  N. 
E  1066  Presumption  of  law  against  suicide. 
Clement   v.    Clement    [Tenn.]    81   S.   W.    1249. 

45  46,  47,  48.  Knights  Templars'  &  Ma- 
sons' Life  Indemnity  Co.  v.  Crayton,  209  111. 
550,  70  N.  B.  1066. 

49.    See   2   Curr.   L.   98. 

50  Knights  Templars'  &  Masons'  Life  In- 
demnity Co.  V.  Crayton,  209  111.  560,  70  N.  E. 
1066.  ,  . 

51.  Fact  that  proof  states  cause  as  prob- 
ably suicide  does  not  estop  him  to  show 
contrary.  Knights  Templars'  &  Masons 
Life  Indemnity  Co.  v.  Crayton,  209  111.  560, 
70  N  B  1066.  In  no  event  are  admissions 
of  the  guardian  of  minor  beneflciaries  as  to 
the  cause  of  death  admissible  against  tt'om. 
Id. 


62.  Weber  v.  Ancient  Order  of  Pyramids 
[Mo.  App.]  78  S.  W.  650. 

53.  Proofs  of  death  held  to  have  been  sent 
within  such  time  as  that  action  on  certificate 
was  not  prematurely  brought.  Thornberg  v. 
Farmers'  Life  Ass'n,  122  Iowa,  260,  98  N.  W. 
105. 

54.  See   2   Curr.  L.    99. 

55.  Simons  v.  Supreme  Council  A.  L.  H., 
178  N.  T.  263,  70  N.  E.  776.  A  beneficiary 
surrendering  his  policy  under  a  mistake  as 
to  his  rights  may  recover  the  same.  Blair 
V.  Supreme  Council  A.  L.  H.,  208  Pa.  362, 
57  A.  664.  Where  there  is  a  dispute  as  to' 
the  amount  due  the  acceptance  of  a  draft 
for  the  amount  tendered  and  the  signing  and 
delivery  of  a  certificate  acknowledging  pay- 
ment of  the  policy  and  surrendering  it  for 
cancellation  amounts  to  an  accord  and  sat- 
isfaction and,  in  the  absence  of  fraud  or 
mistake,  is  a  bar  to  an  action  for  the  bal- 
ance. Amount  payable  was  reduced  by 
amendment  to  by-laws,  but  court  had  not 
then  decided  that  such  action  was  invalid. 
Beneficiary  had  full  knowledge  of  facts  and 
was  Informed  that  sum  would  be  paid  only 
on  his  signing.  Simons  v.  Supreme  Council 
A.  L.  H.,  178  N.  T.  263,  70  N.  E.  776.  A 
settlement  Induced  by  the  association's  rep- 
resentation that  It  had  enacted  a  by-law  re- 
ducing the  amount  of  insurance  payable  un- 
der the  policy,  when  it  knew  that  such  by- 
law had  been  declared  invalid  by  the  courts, 
will  be  set  aside  as  fraudulent.  Simon  v. 
Supreme  Council  A.  L.  H.,  91  App.  Div.  390, 
86  N.  T.  S.   866. 

Remedy  is  in   equity  to  cancel   settlement 
and  recover  balance.     Stephenson  v.  Supreme 
Council  A.  L.  H.,  130  F.  491. 
•   56.    Mitterwallner      v.       Supreme      Lodge 
Knights   &  Ladles    of   Golden   Star,    86    N.   Y. 
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ment  made  with  the  association  by  the  guardian  of  minor  beneficiaries  whereby 
they  receive  less  than  the  full  amount  of  the  policy  is. not  ordinarily  binding  on 
them  unless  approved  by  the  proper  court."  The  receipt  of  one  of  two  sums 
due  the  beneficiary  is  no  consideration  for  an  agreement  to  release  the  association 
from  the  other."*' 

Payments  of  funeral  benefits  to  the  holder  of  a  canceled  certificate,  under 
the  mistaken  belief  that  they  were  claimed  under  a  duplicate  issued  in  lieu  thereof, 
do  not  operate  to  estop  the  association  from  denying  a  right  to  recover  thereon."* 

Claims  are  generally  required  to  be  made  within  a  specified  time  after  the 
right  to  benefits  accrues."" 

Interest.^^ — Where  the  policy  is  complete  in  all  its  parts,  designating  specif- 
ically the  sums  to  be  paid  and  the  beneficiaries,  and  providing  that  payment  shall 
be  made  within  a  specified  time  after  proofs  of  death,  it  will,  in  the  absence  of  a 
provision  to  the  contrary,  be  deemed  a  contract  for  the  payment  of  money,  and 
the  beneficiary  will  be  allowed  interest  from  the  time  specified.*" 

§  13.  Procedure  to  enforce  right  to  benefits.'^ — Equity  has  jurisdiction  of 
a  suit  by  a  beneficiary  to  recover  the  amount  of  the  certificate  where  his  remedy 
at  law  would  not  be  an  adequate  one.°*  Where  the  by-laws  provide  for  the  pay- 
ment of  a  death  benefit  fund  to  a  deceased  member's  next  of  kin  they,  and  not  his 
executor  or  administrator,  are  entitled  to  maintain  an  action  for  its  recovery."" 
An  action  on  a  benefit  certificate  or  insurance  policy  is  transitory  and  not  local 
in  its  nature,  and  may  be  brought  in  any  state  where  the  company  issuing  it  may 
be  found,  without  regard  to  where  the  contract  was  made,  or  the  subject  thereof 
was  located.""  An  unincorporated  fraternal  beneficiary  order  may  be  sued  in 
the  name  by  which  it  is  commonly  known  without  joining  the  individual  mem- 
bers."^ Where  an  asgoeiation  is  sued,  answers,  and  assigns  error  as  a  corpora- 
tion, it  will  be  so  considered,  though  the  record  contains  no  evidence  of  that  fact."' 


8.  786.  Fact  that  beneficiary  wrote  over  his 
signature  on  certificate,  "Receipt  below  given 
for  $1,900  only,"  held  not  to  constitute  pro- 
test or  alter  legal  effect  thereof.  Simons  v. 
Supreme  Council  A.  L.  H.,  178  N.  Y.  263,  70 
N.   B.   776. 

6T.  In  Illinois  by  probate  court  [Starr  & 
C.  Ann.  St.  1896,  c.  64,  par.  7].  Knights 
Templars'  &  Masons'  Life  Indemnity  Co.  v. 
Crayton,  209  111.  550,  70  N.  B.  1066.  Where 
there  was  no  consideration  for  an  Invalid 
release  by  the  guardian  of  minor  beneficia- 
ries, their  acceptance  from  him  after  ma- 
jority of  the  amount  received  by  him  is  no 
bar  to  a  suit  by  them  for  the  balance. 
Where  guardian  accepted  amount  of  premi- 
ums In  full.     Id. 

58.  Receipt  of  premiums  paid  no  consid- 
eration for  release  from  payment  of  amount 
of  policy  where  contract  required  payment 
of  both.  Knights  Templars'  &  Masons'  Life 
Indemnity  Co.  v.  Crayton,  209  111.  550,  70 
N.  B.   1066. 

59.  Dexter  V.  Supreme  Council  Royal 
Templars,   97   App.   Dlv.   545,   90   N.   T.   S.   292. 

60.  Provision  that  all  claims  should  be 
made  within  specified  time  held  sufliclently 
complied  with.  Knights  Templars'  &  Ma- 
sons' Life  Indemnity  Co.  v.  Crayton,  209  III. 
550,    70   N.    E.    1066. 

61.  See  2  Curr.  L.  100. 

62.  Instructions  approved.  Knights  Temp- 
lars' &  Masons'  Life  Indemnity  Co.  v.  Cray- 
ton.    209   111.   550,    70  N.   B.    1066. 

68.    For  trial  of  claims   and   disputes   be- 


fore   tribunals    of   the    order,    see    ante,    §    4. 
See,  also,   2  Curr.  L.  100. 

64.  Where,  stfter  certificate  for  $5,000  had 
been  in  force  for  some  time,  by-law  was 
passed  reducing  amount  of  death  benefits  to 
$2,000,  but  providing  face  value  should  be 
paid  if  emergency  fund  was  not  exhausted, 
and  on  death  of  member,  widow  w^as  informed 
that  she  was  only  entitled  to  $1,900  on  sur- 
render of  certificate,  held  that  she  could 
maintain  bill  for  return  of  certificate  sur- 
rendered by  her,  for  discovery  as  to  con- 
dition of  emergency  fund,  and  for  payment 
to  her  of  full  amount  to  which  she  was  en- 
titled. Blair  v.  Supreme  Council  A.  I*  H., 
208  Pa.  362,  67  A.  664. 

65.  Is  not  assets  of  estate,  and  executrix 
cannot  sue  even  where  no  next  of  kin. 
Should  be  noted  that  In  Rhode  Island  that 
one  for  whose  benefit  a  contract  is  made 
can  sue  on  It.  Gould  v.  United  Traction  Em- 
ployes' Mut.  Aid  Ass'n   [R.  I.]    58  A.    624. 

66.  Jurisdiction  waived  by  appearance. 
Perrine  v.  Knights  Templars'  &  Masons'  Life 
Indemnity  Co.   INeb.]    98  N.   W.   841. 

67.  Md.  Code,  art.  23,  §5  301,  143e.  Lit- 
tleton V.  Wells  &  McComas  Council,  No.  14, 
J.  O.  T7.  A.  M.  [Md.]  56  A.  798.  Voluntary 
unincorporated  association  [Conn.  Gen.  St. 
1902,  §  688],  LahlfE  v.  St.  Joseph's  Total  Ab- 
stinence &  Benevolent  Soc,  76  Conn.  648,  67 
A.  692. 

68.  United  Brotherhood  of  Carpenters  & 
Joiners  v.  Dlnkle,  32  Ind.  App.  273,  «9  N.  E. 
707. 
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The  members  of  an  unincorporated  mutual  benefit  association  are  not  per- 
sonally liable'  to  a  beneficiary  where  the  contract  merely  provides  that  the  sec- 
retary shall  receive  and  pay  to  the  members  the  amount  realized  from  an  as- 
sessment, and  the  only  provision  for  compelling  payment  of  assessments  is  for- 
feiture of  membership  for  nonpayment."'  In  such  case  the  assessment  can- 
not be  collected  by  a  suit  against  the  members  refusing  to  pay  the  same.^"  The 
question  of  whether  beneficiaries  should  be  made  parties  cannot  be  raised  by  gen- 
eral demurrer.^^  Pendency  of  a  suit  by  the  executrix  of  the  insured  in  which 
it  is  claimed  that  his  children  are  entitled  to  all  the  insurance  and  ia  which  others 
named  as  beneficiaries  are  joined  as  defendants  does  not  prevent  a  suit  by  the 
other  beneficiaries  on  the  certificate.''^  Suits  by  different  persons  on  the  same 
certificate  are  properly  consolidated.'* 

Pleading:''* — The  defense  of  ultra  vires  is  an  affirmative  matter  which  should 
be  specially  pleaded.''"  Where  noncompliance  with  provisions  in  regard  to  the 
payment  of  premiums  is  relied  on  as  a  defense,  the  answer  must  allege  wherein 
it  consisted,  a  mere  general  allegation  of  noncompliance  being  insufficient.'"  The 
beneficiary  need  not  allege  that  he  had  an  insurable  interest  in  the  life  of  the 
member,"  but  it  devolves  on  the  society  relying  on  the  defense  of  no  insurable 
interest  to  plead  and  prove  it.'* 

Evidence. — The  member's  condition  of  health  at  the  time  of  his  application 
cannot  be  proved  by  general  reputation,'"  but  witnesses  may  state  from  their  own 
knowledge  that  he  was  emaciated,  was  unable  to  speak  above  a  whisper,  and  that 
his  father  stated  that  he  had  consumption.'"  The  general  custom  of  the  society 
in  accepting  members  not  in  good  health  may  be  shown  for  the  purpose  of  proving 
a  waiver  of  a  requirement  that  applicants  must  be  in  good  health.'^  A  baptismal 
record  of  the  church  at  which  deceased  was  baptized  is  admissible  on  the  question 
of  his  age."'  Where  the  certificate  provides  in  case'  of  accident  for  the  payment 
of  such  sum  as  the  member  was  entitled  to  receive  under  the  terms  and  conditions 
of  the  rate  book,  it  is  incumbent  on  one  suin'g  for  indemnity  to  establish  the 
nonexistence  of  such  book  before  he  can  prove  an  oral  agreement  to  pay  a  certain 
indemnity  made  by  the  officers  at  the  time-the  certificate  was  issued.'^  Having 
introduced  the  rate  book  on  his  own  account,  he  is  bound  by  its  provisions  re- 
specting the  amount  of  his  insurance.'*  The  burden  is  on  the  association  to  show 
that  an  assessment  would  not  have  yielded  the  full  amount  named  in  the  certifi- 
cate.*" 

Judgments. — The  beneficiary  is  ordinarily  entitled  to  a  money  judgment  and 
not  merely  to  a  mandatory  order  requiring  the  levy  of  an  assessment.'" 


69,  fit.  Cochran  v.  Boleman  [Ind.]  71  N. 
B.    47. 

71.  Should  be  raised  by  special  demurrer. 
Plant  System  Relief  &  Hospital  Dept.  v. 
Dickerson,  118  Ga.   647,  45  S.  E.  483. 

73.  Especially  where  they  had  assigned 
a  part  of  the  amount  due  to  a  third  per- 
son. Clement  v.  Clement  [Tenn.]  81  S.  W. 
1249. 

73. 
1249. 

74. 

75. 


Clement  v.   Clement    [Tenn.]   81   S.   W. 


See   2  Curr.   L.   101. 

That  defendant  had  no  .  power  to  re- 
ceive plaintiff  as  transferee  from  another 
association  and  to  Issue  rider  contract  as- 
suming obligations  of  original  certificate. 
Weber  v^  Ancient  Order  of  Pyramids  [Mo. 
App.]  78  S.  W.  650. 

76.     Weber  v.   Ancient   Order  of  Pyramids 
[Mo.  App.]   78  S.  W.  650. 


77,  78.  Foresters  of  America  v.  Hollls 
[Kan.]    78   P.   160. 

70.  Such  evidence  hearsay.  Home  Circle 
Soc.  No.  I.  V.  Shelton  [Tex.  Civ.  App.]  81  S. 
W.    84. 

80.  Home  Circle  Soc.  No.  I.  v.  Shelton 
[Tex.    Clo.   App.]    81    S.    W.   84. 

81.  Court  should  not  allow  parties  to  go 
Into  unnecessary  details  to  show  whether 
particular  member,  when  accepted,  was  af- 
flicted with  malady  liable  to  terminate  fatal- 
ly. Home  Circle  Soc.  No.  I.  v.  Shelton  [Tex. 
Civ.  App.]  81  S.  W.  84. 

82.  Meehan  v.  Supreme  Council  Catholic! 
Benev.  Legion,  88  N.  T.  S.  821. 

83.  84.  National  Benev.  Soc,  v.  Oldham 
[Kan.]   78  P.  163. 

85.  Thornberg  v.  Farmers'  Life  Ass'n,  122 
Iowa,    260,    98   N.   W.    105. 
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The  general  rules  as. to  pleading,*''  instructions*'  and  variance  apply.*" 
A  mutual  life  association  acts  as  trustee  for  the  beneficiaries  of  its  policies 
in  the  collection  of  assessments  levied  on  its  members.""  Hence  either  the  asso- 
ciation or  a  receiver  thereof  may,  for  the  benefit  of  such  beneficiaries,  follow  and 
recover  funds  so  collected  which  have  been  wrongfully  diverted  to  another  pur- 
pose by  the  association's  officers."^  Neither,  however,  can  recover  more  than  the 
damages  actually  suffered  by  the  beneficiaries."'' 
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§  1.     Actual    Fraud    (1S20). 

(1523). 


Legal    Fraud ,      S  2.     Inferences    From    Circumstances    and 
Condition  of  Parties  (1524). 
I      §  3.     Remedies   (1526). 

Scope  of  topic. — Only  principles  of  general  application  are  treated  in  this 
topic,"*  as  to  fraud  and  undue  influence  in  the  execution  of  contracts  and  con- 
veyances arising  between  the  parties  to  the  transaction."*  The  right  of  action 
for  damages  for  fraud  is  also  specifically  treated  elsewhere."" 

§  1.  Actual  fraud.^^ — Fraud  consists  of  any  deception  or  artifice  used  to 
circumvent,  cheat  or  deceive  another."'     A  false  promise,"*  if  damage  results,"" 


86.  Where  the  articles  provide  that  the 
beneficiary  shall  receive  a  sum  equal  to  what 
would  be  realized  from  an  assessment  upon 
all  members  as  shown  by  the  books  at  the 
time  of  death,  in  no  case  to  exceed  the 
amount  named  in  the  certificate,  and  also 
provide  for  a  mortuary  fund  to  be  raised 
by  assessment,  from  which  such  losses  shall 
be  paid,  and  the  certificate  provides  for  pay- 
ment of  a  definite  sum  to  be  so  raised.  Thorn- 
berg  v.  Farmers'  Life  Ass'n,  122  Iowa,  260, 
98   N.  W.   105. 

87.  Judgment  for  less  amount  than  face 
of  certificate  held  within  the  issues  raised 
by  the  pleadings.  Evans  v.  Southern  Tier 
Masonic  Relief  Ass'n,  94  App.  Div.  541,  88 
N.  T.  S.  162.  Complaint  in  action  or  cer- 
tificate held  suifioient  to  support  judgm^t. 
Hyatt  v.  Loyal  Protective  Ass'n  [Mo,  App.] 
81  B.  W.  470.  In  Texas,  where  the  answer 
sets  up  the  execution,  of  the  application,  a 
further  pleading  by  him  not  purporting  to 
be  a  plea  of  non  est  factum  need  not  be 
verified.  Home  Circle  Soc.  No.  I.  v.  Shel- 
ton    [Tex.    Civ.    App.]    81   S.  W.   84. 

88.  Instructions  approved!  As  to  inter- 
est. Knights  Templars'  &  Masons'  Life  In- 
demnity Co.  V.  Crayton,  209  111.  550,  70  N. 
B.  1066.  As  to  burden  of  proving  suicide. 
Id.  As  to  effect  of  proofs  of  loss.  Id.  As 
to  effect  of  verdict  of  coroner's  Jury.  Id. 
As  to  forfeiture  for  nonpayment  of  dues  and 
failure  to  furnish  health  certificate.  Boyoe 
V.  Royal  Circle  [Mo.  App.]  79  S.  W.  495. 

Instructions  disapproved  i  Instructions  held 
erroneous  as  giving  undue  prominence  to 
weight  of  verdict  of  coroner's  Jury  assign- 
ing suicide  as  cause  of  death  of  insured, 
and  as  giving  the  Jury  the  idea  that  a  pre- 
sumption of  suicide  arose  from,  circumstances 
surrounding  finding  of  insured.  Runibold  v. 
Supreme  Council  Royal  League,  206  111.  513, 
69   N.   B.    590. 

89.  Variance  in  dates  of  certificate  de- 
scribed In  petition  arid  that  offered  in  evi- 
dence held  not  to  warrant  Its  exclusion 
Hyatt  V.  Loyal  Protective  Ass'n  [Mo.  App.] 
81   S.   W.    470. 

90.  Organized  under  Iowa  Code,   tit.   9,   o. 


7,  8.     Sherman  v.   Harbin    [Iowa]    100  N.  W. 
622. 

91.  Sherman  v.  Harbin  [Iowa]  100  N.  W. 
622. 

92.  Cannot  recover  on  bond  of  president 
for  payment  to  one  beneficiary  of  funds  be- 
longing to  another,  where  latter  was  paid 
in  full  from  funds  subsequently  accruing. 
Sherman  v.  Harbin  [Iowa]  100  N.  W.  622,  629. 
Where  assessments  were  Insufficient  to  pay 
policies  for  which  they  were  levied  in  full 
and  president  made  excessive  payments  there- 
on from  other  assessments,  and  after  asso- 
ciation's Insolvency,  certain  benefit  claims 
were  filed  with  the  receiver  which  had  not 
been  paid,  held  that  president  was  liable  on 
his  bond  only  for  such  sum  as  beneficiaries 
were  entitled  to  receive  from  the  associa- 
tion. Id.  [Iowa]  100  N.  W.  622.  Can  onlj 
recover  moneys  erroneously  withdrawn  from 
benefit  fund  to  paj  expenses  of  litigation 
and  investigation  of  claims  for  benefit  of  un- 
paid beneficiaries.  Id.  [Iowa]  100  N.  W.  622, 
629. 

93.  See  subjects  Agency,  3  Curr.  L.  68; 
Attachment,  3  Curr.  L.  353;  Contracts,  3 
Curr.  L.  805;  Corporations,  3  Curr.  L.  880; 
Insurance,  2  Curr.  L.  479;  Fraudulent  Con- 
veyances, 2  Curr.  L.  116;  Judgments,  2  Curr. 
L.  581;  Vendors  and  Purchasers,  2  Curr. 
L.  1976;  Sales,  2  Curr.  L.  1527;  Chattel 
Mortgages,  3  Curr.  L.  682;  Deeds  of  Con- 
veyance, 3  Curr.  L.  1056;  Mortgages,  2  Curr. 
L.  905;  Releases,  2  Curr.  L.  1498;  Wills,  2 
Curr.  L.  2076;  Husband  and  Wife,  2  Curr.  L. 
246;  Guardian  and  Ward,  2  Curr.  L.  148; 
Parent  and  Child,  2  Curr.  L.  1089;  Trusts, 
2  Curr.  L.   1924;   Suretyship,  2  Curr.  L.  1776. 

94.  See  Fraudulent  Conceyances,  2  Curr. 
L.  116;  Negotiable  Instruments,  2  Curr.  L. 
1013,    as    to   rights    of  bona  fide  .holders. 

95.  See  exhaustive  monograph  on  Deceit, 
r  Curr.  L.  873.  •  See  Deceit,  3  Curr.  L.  1045. 

96.  See   2   Curr.  L.   105. 

97.  Cyc.  Law  Diet.  Where  a  grantee  after 
delivery  of  a  deed  inserted  therein  the  de- 
scription of  other  Idnd  owned  by  the  gran- 
tor and  made  a  voluntary  conveyance  to 
one  who  relied  on  his  word  as  to  the  title, 
the   original   grantor  was   entitled   to    relief. 


3  Cur.  Law. 
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GUI  V.  Fugate,  2S  Ky.  L.  R.  1367,  78  S.  W. 
188.  That  the  grantee  holds  a  mortgage  on 
other  property  of  the  grantor  does  not  raise 
a  presumption  of  fraud  In  a  deed.  Hart  v. 
Cannon,  133  N.  C.  10,  45  S.  B.  351.  Procur- 
ing the  execution  of  a  contract  without  hav- 
ing Inserted  a  material  clause  according  to 
oral  stipulations.  Davy  v.  Davy,  90  N.  T. 
S.  242.  Where  one  signed  a  release  of  con- 
ditions In  a  deed,  thinking  he  was  signing 
a  receipt,  evidence  held  to  show  fraud. 
Monnett  v.  Columbus,  S.  &  H.  R.  Co.,  4  Ohio 
C.  C.  (N.  S.)  369.  To  show  that  plaintiff 
was  Induced  to  pay  greater  sum  for  third 
interest  in  patent  rights  than  sellers  asked 
for  entire  Interest,  by  false  representations 
of  defendant.  No  defense  that  he  was  willing 
to  pay  and  obtained  such  interest.  Felt  v. 
Bell,  205  111.  213,  68  N.  E.  794.  Sale  of 
property  by  an  executor  held  fraudulent, 
1  Starr  &  C.  Ann.  St.  1896,  pp.  336,  337,  not 
having  been  complied  with.  Heppe  v.  Szcze- 
panski,   209   111.   88,  70  N.  E.  737. 

Held  not  to  constltnte  frand:  There  was 
no  fraud  in  the  insertion  of  a  certain  clause 
in  a  mortgage,  when  it  had  been  discussed 
by  the  mortgagor's  attorney  and  was  In- 
serted prior  to  the  execution  of  the  mort- 
gage. Anderson  v.  Anderson  Food  Co.  [N. 
J.  Eq.]  57  A.  489.  In  a  suit  to  quiet  title, 
an  allegation  of  ownership  of  the  prop- 
erty constituting  a  false  deduction  from 
the  facts  pleaded  Is  not  such  a  false  state- 
ment as  to  constitute  fraud  on  the  court. 
Ruppin  V.  McLachlan,  122  Iowa,  343,  98  N. 
W.  153.  Where  one  was  induced  to  become 
a  stockholder  in  a  corporation  by  false  rep- 
resentations In  a  pamphlet  issued  under  the 
sanction  of  the  directors  who  relied  on  the 
fidelity  of  the  secretary,  held,  they  were  not 
guilty  of  fraud,  but  of  neglect  of  duty.  Lyon 
V.  James,    97  App.  Div.  385,  90  N.  T.  S.   28. 

98.  Where  a  mortgagee  procured  his  mort- 
gage by  promising  that  he  would  take  up 
other  mortgages  against  the  land.  Hill  v. 
Gettys,  135  N.  C.  373,  47  S.  B.  449.  False 
promise  to  marry  grantor  and  false  represen- 
tations that  promisor  was  unmarried  held  to 
vitiate  conveyance.  Harris  v.  Dumont,  207 
111.  583,  69  N.  B.  811.  Deed  procured  by  wife 
from  husband  by  false  representations  that 
she  would  return  and  live  with  him.  Jones  v. 
Jones,  40  Misc.  360,  82  N.  T.  S.  325.  Where  a 
wife  procured  a  deed  from  her  husband  by 
promising  to  live  with  him  and  be  a  faithful 
wife  and  three  days  later  abandoned  him 
without  cause.  Hursen  v.  Hursen  [111.]  72  N. 
B.  391. 

99.  No  fraud  authorizing  relief  is  shown 
where  one  was  Induced  to  put  Improvements 
on  land  under  promise  that  at  the  prom- 
isor's death  It  ."hould  belong  to  the  wife  of 
the  person  to  whom  the  promisee  was  made, 
where  the  promisor  by  his  will  devised  the 
land  to  the  wife  for  life,  remainder  to  her 
children.  Taylor  v.  Brinkley,  131  N.  C.  8, 
42  S.  E.   336. 

1.  Misrepresentation  as  to  the  run  of 'oil 
wells.  Jones  v.  Draper,  4  Ohio  C.  C.  (N.  S.) 
105.  Misrepresentation  that  land  was  cov- 
ered with  valuable  timber  and  underlaid 
with  coal.  Right  to  recover  damages  there- 
for not  defeated  because  purchaser  took  title 
In  his  wife's  name.  Haldeman  v.  Schuh,  109 
111.  App.  259.     That  land  abounded  in  mlner- 

3   Curr.  Law — 96. 


als  and  that  a  corporation  composed  of  good 
business  men  was  operating  mines  on  the 
premises.  Cooper  v.  Maggard  [Tex.  Civ.  App.] 
79  S.  W.  607.  Where  one  induced  a  convey- 
ance to  himself  by  representations  that  he 
would  make  Improvements  on  the  land  pur- 
chased and  such  fact  would  enhance  the 
value  of  the  remainder  of  grantor's  land. 
Troxler  v.  New  Era  Bldg.  Co.  [N.  C]  49  S. 
E.  58.  Fraudulent  representation  made  by 
an  agent  to  induce  one  to  refrain  from  hav- 
ing an  abstract  examined.  Riley  v.  Bell, 
120  Iowa,  618,  95  N.  W.  170.  Misrepresenta- 
tions by  vendor  as  to  depth  of  building  lots 
and  as  to  opening  of  streets.  SlinglufE  v. 
Dugan  [Md.]  56  A.  837.  False  representa- 
tions of  unprofitable  condition  of  mines.  Mor- 
rison v.  Snow,  26  Utah,  247,  72  P.  924.  Misrep- 
resentation that  discovery  shaft  was  within 
the  exterior  boundaries  of  a  claim.  Connell  v. 
Bl  Paso  Gold  Mln.  &  Mill.  Co.  [Colo.]  78  P. 
677.  Fraudulent  statements  in  prospectus. 
Mulholland  v.  Washington  Match  Co.  [Wash.] 
77  P.  497.  False  representations  as  to  profits 
of  a  certain  business,  made  to  induce  a  sale 
thereof.  McCrary  v.  Pritehard,  119  Ga.  876, 
47  S.  E.  341.  Falsely  reading  to  an  illiterate 
person  a  promissory  note  to  procure  his  sig- 
nature. Broyles  v.  Absher  [Mo.  App.]  80  S. 
W.  703.  False  representations  In  a  sale  of 
stock  that  the  company  issuing  it  was  In- 
corporated. Bolton  V.  Prather  [Tex.  Civ. 
App.]  80  S.  W.  666.  Fraudulent  representa- 
tions as  to  the  number  of  acres  conveyed  en- 
titles the  vendee  to  an  abatement  of  the 
purchase  price.  Ludwick  v.  Petrie,  32  Ind. 
App.  550,  70  N.  B.  280.  As  to  number  of 
shares  in  pool  of  stock  and  arrangements 
made  for  their  disposal.  Spier  v.  Hyde,  92 
App.  Div.  467,  87  N.  T.  S.  285.  When  two 
Joint  owners  induced  a  third  to  sell  his  in- 
terest in  a  mine  by  representations  that  the 
entire  property  was  to  be  sold  for  a  cer- 
tain amount.  Upton  v.  Weisling  [Ariz.]  71 
P.  917.  One  procured  a  note  from  the  own- 
er of  land  by  falsely  representing  that  he 
held  a  lien  on  the  land  which  antedated  the 
deed  under  which  the  person  to  whom  the 
representations  were  made  claimed.  Farkas 
v.  Monk,  119  Ga.  515,  46  S.  E.  670.  Where 
one  is  Induced  by  false  representations  to 
enter  into  a  contract  and  is  damaged  there- 
by, all  the  elements  of  fraud  are  shown. 
Blumenfleld  v.  Stine,  96  App.  Div.  160,  89 
N.  T.  S.  85.  Misrepresentation  as  to  title 
in  a  sale  of  land.  Campbell  v.  Spears,  120 
Iowa,   670,   94  N.  W.   1126. 

As  to  financial  standing:  Representations 
made  to  a  mercantile  agency  to  establish  a 
firm's  credit  constitute  a  fraud  on  one  de- 
ceived by  them.  Tennent  Shoe  Co.  v.  Stov- 
all,  25  Ky.  L,.  R.  1615,  78  S.  W.  417.  False 
statements  as  to  the  solvency  of  a  corpora- 
tion by  the  president  thereof  to  induce  a 
sale  thereto  of  certain  property,  though  the 
president  had  no  intention  of  acquiring  the 
property  without  paying  for  it.  Fitchard  v. 
Doheny,  93  App.  Div.  9,  86  N.  T.  S.  964. 
Misrepresentations  as  to  financial  condition 
of  a  building  and  loan  association  made  by 
the  association  and  its  agents  to  induce  a 
sale  of  stock.  Dunn  v.  Candee,  90  N.  T.  S. 
674. 

As  to  Talne  made  by  vendee  who  was 
familiar  with   the   property  to   vendors   who 
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recklessly  without  knowledge  of  its  truth  or  falsity/  and  relied  on  as  an  induce- 
ment to  conduct  resulting  in  injury,"  constitute  fraud;  but  mere  expression  of 
opinion,'  or  false  representation  as  to  the  law  does  not,*  though  the  contra  of  the 
latter  proposition  has  been  held.'  The  intent  with  which  false  representations 
are  made  is  immaterial." 


had  no  knowledge  and  were  unacquainted 
with  business.  Chess  &  Wymond  Co.  v. 
Simpson  [Ky.]  82  S.  W.  601.  As  to  the 
value  of  securities  made  to  induce  a  sale  of 
mortgages.  SImonda  v.  Cash  [Mich.]  99  N. 
W.   754. 

That  a  traveling  salesman  falsely  repre- 
sented that  he  had  made  sales  of  sim- 
ilar articles  to  several  firms.  Wilson,  Close 
&  Co.  V.  Prltchett  [Md.]  68  A.  360.  One 
having  such  control  over  land  that  he  can 
compel  a  conveyance  of  it  may  contract  for 
Its  sale  without  disclosing  the  actual  state 
of  the  title.  Provident  Loan  Trust  Co.  v. 
Mcintosh  tKan.]  75  P.  498.  That  a  corpora- 
tion organized  to  take  title  to  property  pur- 
chased was  not  organized  according  to  law 
is  evidence  that  the  sale  was  induced  by 
fraudulent  representations  that  Improve- 
ments would  be  erected  on  the  land  pur- 
chased which  would  enhance  the  remainder 
of  the  seller's  land  in  that  vicinity.  Troxler 
v.  New  Era  Bldg.  Co.   [N.  C]    49  S.  B.   58. 

2.  Misrepresentation  as  to  priority  of  one 
mortgage  over  another  Is  a  misrepresen- 
tation of  fact.  Kehl  v.  Aram,  210  111.  218, 
71  N.  B.  347.  Where  one  falsely  repre- 
sented that  he  was  an  unmarried  man  and 
procured  conveyances  by  promising  to  mar- 
ry the  grantee,  misrepresentations  held  suf- 
ficient to  entitle  the  grantee  to  have  the 
deeds  set  aside.  Harris  v.  Dumont,  207 
111.  583,  69  N.  E.  811.  In  an  action  for 
goods  sold,  where  rescission  because  of 
misrepresentation  of  fact  was  pleaded,  but 
there  was  a  failure  to  prove  that  the  rep- 
resentation was  false,  or  If  false,  mater- 
ial. It  was  error  to  refuse  a  peremptory 
Instruction  for  plaintiff.  Brenard  Mfg.  Co. 
V.  Cltronelle  Mercantile  Co.  [Ala.]  37  So. 
509.  False  statement  by  officers  of  a  cor- 
poration on  selling  shares  of  stock  that 
none  of  It  had  been  sold  for  less  than  par. 
Hubbard  v.  International  Mercantile  Ag.  [N. 
J.  Eq.]  69  A.  24.  Sale  of  bonds,  statement 
that  attorney  general  of  state  had  declared 
act  under  which  bonds  were  Issued  consti- 
tutional, held  Immaterial.  First  Nat.  Bank 
V.  Columbus  Sav.  &  T.  Co.,  2  Ohio  N.  P.  (N. 
S.)    626.  ^  ^      ^ 

3.  An  alleged  false  statement  made  by 
petitioners  for  a  dramshop  license,  to  the 
effect  that  some  other  person  intended  to 
sign  the  petition.  Is  no  ground  for  equita- 
ble relief  against  the  action  of  the  authori- 
ties In  granting  the  license.  Cooper  v.  Hunt, 
103  Mo.  App.  9,  77  S.  W.  483. 

4  Defense  of  fraud  requires  proof  of 
plaintiff's  knowledge  of  the  falsity  of  rep- 
resentations. Halliwell  Cement  Co.  v.  Stew- 
art   103  Mo.  App.  182,  77  S.  W.  124. 

5  Miller  v  John,  208  111.  173.  70  N.  B. 
27  '  A  partner  who  makes  false  representa- 
tions to  a  mercantile  agency  to  establish 
the  credit  of  the  firm  will  not  be  heard  to 
^ay  that  he  did  not  know  the  true  condi- 
tion of  the  firm  when  the  statements  were 
made.  Tennent  Shoe  Co.  v.  Stovall,  26  Ky. 
L.  K.  1615,  78  S.  W.  417.     Misrepresentations 


as  to  suitability  of  premises  for  the  pur- 
poses of  the  lessee,  made  without  knowing 
whether  such  statements  were  false  or  true. 
Prahar  v.  Tousey,  93  App.  Div.  507,  87  N.  Y. 
S.  845.  An  agent  who  without  knowledge 
makes  positive  affirmation  as  of  his  own 
knowledge  concerning  the  quality  of  land 
his  principal  is  to  purchase.  Miller  v.  John, 
111  111.  App.   66. 

e.  Brenard  Mfg.  Co.  v.  Cltronelle  Mercan- 
tile Co.  [Ala.]  37  So.  509.  That  an  applicant 
for  a  liquor  license  promised  to  withdraw 
the  application  affords  no  ground  of  equita- 
ble relief  against  the  action  of  the  authori- 
ties, there  being  no  averment  that  plaintiff 
thereby  neglected  to  take  any  proceedings 
against  it.  Cooper  v.  Hunt,  103  Mo.  App.  9, 
77  S.  W.  483.  The  fraud  must  be  directly 
connected  with  the  execution  of  the  deed. 
Pittenger  v.  Pittinger,  208  111.  582,  70  N.  E. 
699.  Where  a  debtor  represented  to  his 
creditor  that  he  was  financially  embarrassed 
and  contemplated  making  an  assignment  un- 
less the  creditor  would  compromise  his  claim 
for  less  than  the  amount  due,  the  fact  that 
in  some  minor  details  his  representations 
did  not  correspond  to  his  financial  condi- 
tion, held  not  to  effect  the  validity  of  the 
transaction.  Rotan  Grocery  Co.  v.  Noble 
[Tex.  Civ.  App.]  81  S.  W.  586;  Provident  Loan 
Trust  Co.  V.  Mcintosh  [Kan.]  76  P.  498.  As 
between  the  original  parties  to  a  promissory 
note,  fraud  Is  a  good  defense,  and  It  being 
introduced,  it  was  error  for  the  court  to 
overrule  it  and  direct  a  verdict.  Mueller  v. 
Buch  [N.  J.  Law]  68  A.  1092.  An  allegation 
that  a  purchaser  was  deceived  by  false  rep- 
resentations as  to  the  article  purchased 
held  not  to  state  a  defense.  Butte  Hard- 
ware Co.  V.  Knox,  28  Mont.  Ill,  72  P.  301. 

7.  Representations  that  a  payment  of  60 
Instalments  would  be  sufficient  to  mature  the 
stock  of  a  borrowing  member  of  a  building 
and  loan  association  and  pay  off  his  Indebt- 
edness. Wayne  International  Bldg.  &  Loan 
Ass'n  V.  Gllmore  [Ind.  App.]  72  N.  B.  190. 
Statements  by  secretary  of  building  and 
loan  association  as  to  how  much  a  borrower 
would  be  obliged  to  pay  back  held  false  rep- 
resentations and  not  an  expression  of  opin- 
ion. Stoddard  v.  Saginaw  Bldg.  &  Loan 
Ass'n  [Mich.]  101  N.  W.  50.  Note  given  as 
purchase  price  for  saloon,  seller  stated  that 
"It  was  a  good  business  stand."  Consumers' 
Brew.  Co.  v.  Tobin,  19  App.  D.  C.  353. 

8.  Misrepresentations  as  to  legal  effect 
of  Instrument.  Rutter  v.  Hanover  Fire  Ins. 
Co.,  138  Ala.  202,  35  So.  33.  Opinions  of  a 
layman  upon  matters  of  law  expressed  dur- 
ing the  negotiations  leading  to  an  agree- 
ment, though  erroneous.  Frankfort  Marine. 
Ac'c.  &  Plate  Glass  Ins.  Co.  v.  Witty,  208 
Pa.  569,  57  A.  990. 

9.  As  to  measure  of  liability  one  would 
Incur  by  signing  a  note  secured  by  a  mort- 
gage. Merchants  &  Farmers'  Bank  v.  Cle- 
land,  25  Ky.  L.  R.  1169,  77  S.  W.  176. 

10.  Standard  Mfg.  Co.  v.  Slot  [Wis.]  98 
N.  W.    923. 
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Fraud  is  personal  between  the  parties  to  the  transaction.^^ 

Legal  fraud. — Acts  though  not  amounting  to  actual  may  constitute  legal 
fraud." 

Ordinarily,  one  has  no  right  to  rely  upon  statements  as  to  the  character  or 
contents  of  a  written  instrument,^*  but  unless  such  reliance  was  negligent,  relief 
will  not  be  denied.^* 

Fraud  in  business  transactions  is  never  presumed,^"  and  if  one  disregards  his 
own  knowledge,*'  or  means  of  ascertaining  the  truth  of  representations,  he  will 
not  be  heard  to  say  that  he  was  deceived,*^  unless  the  representations  concern  sub- 
ject-matter of  a  complicated  nature  with  which  he  is  unfamiliar.*' 

The  evidence  must  be  sufficient  to  preponderate  over  the  presumption  of 
good  faith  in  business  transactions;*"  but  it  is  sufficient  if  the  facts  and  circum- 


11.  If  committed  In  the  Inception  of  a 
debt,  It  does  not  follow  an  assignment  there- 
of. Thwing  V.  Winkler,  13  Okl.  643,  75  P. 
1126. 

12.  Misrepresentation  as  to  title  consti- 
tutes legal  if  not  actual  fraud.  Singleton  v. 
Houston  [Tex.  Civ.  App.]  79  S.  W.  98.  Where 
one  procured  a  conveyance  from  a  relative 
for  an  Inadequate  consideration  intending  to 
preserve  it  for  her,  but  died  without  mak- 
ing reference  to  the  property  in  his  will, 
it  amounted  to  legal  fraud.  Turner's  Trus- 
tee V.  Washburn,  25  Ky.  I*  R.  2198,  80  S.  W. 
460. 

13.  Wood  V.  Waok,  31  Ind.  App.  252,  67 
N.    B.    562. 

One  who  signs  writing  at  the  instance  of 
a  person  with  whom  he  had  had  no  previous 
business    or    acquaintance.      Wood    v.    Wack, 

31  Ind.  App.  252,  67  N.  E.  562.  Where  a 
wife  signed  a  deed  without  reading  it  on 
representations  of  her  husband  that  it  re- 
lated to  property  in  which  she  had  no  in- 
terest. Hyatt  V.  Zion  [Va.]  48  S.  B.  1.  An 
illiterate  party  cannot  avoid  a  contract 
where  he  was  negligent  in  being  Ignorant 
of  its  contents,  but  he  may  show  that  he 
was  Induced  to  sign  it  by  fraud.  Wilson, 
Close  &  Co.  V.  Pritchett  [Md.]  58  A.  360. 
One  whose  only  excuse  for  signing  papers 
without  reading  them  was  that  he  was  busy 
and  was  not  in  the  habit  of  reading  papers 
before  signing  them.  Standard  Mfg.  Co.  v. 
Slot  [Wis.]  98  N.  W.  923.  Where  one  sign^ 
a  written  instrument  without  reading  It, 
he  will  not  be  relieved  from  its  effect  by 
his  want  of  knowledge  of  its  contents,  unless 
such  want  of  knowledge  was  the  result  of 
fraud.  Chicago,  etc.,  B.  Co.  v.  Williams 
[Tex.   Civ.   App.]    83   3.  W.   248. 

XOT£!i  The  diligence  required  of  one  to 
vrhom  Btatements  are  made  is  that  degree 
exercised  by  the  ordinarily  prudent  man. 
Gee  V.  Mass,  68  Iowa,  318;  Wheeler  v.  Rob- 
inson, 86  Hun  [N.  T.]  561;  Page  v.  Parker, 
40  N.  H.  47;  Hutchinson  Furnace  &  S.  Con- 
suming Co.  V.  Lyford,  123  111.  300;  Newson 
V.  Jackson,  26  Ga.  241,  71  Am.  Dec.  206; 
Belfast  V.  Boone,  41  Ala.  50.  The  law  does 
not  require  the  exercise  of  caution,  but  only 
the  absence  of  negligence  (Holtt  v.  Holcomb, 

32  N.  H.  202),  and  the  mere  fact  that  a 
party  has  means  of  learning  the  truth  Is  not 
fatal  to  his  right  of  recovery  (Arthur  v. 
Wheeler  &  W.  Mfg.  Co..  12  Mo.  App.  335). 
But  one  cannot  rely  on  statements ,  In  cir- 
culars sent  out  by  unknown  dealers.  Ber- 
man  v    Woods,   38  Ark.   351. — Note  to  Fargo 


Gaslight   &   Coke   Co.   v.   Fargo  Gas  &  Elec. 
Co.    [N.   D.]    37  L.    R.   A.    601. 

14.  Where  signature  was  obtained  to  an 
order  for  goods  by  misrepresentations  as  to 
the  nature  of  the  paper,  the  signer  was  not 
chargeable  with  negligence  in  signing  with- 
out reading,  the  agent  having  at  the  time 
represented  that  he  was  in  a  hurry  to  catch 
a  train.  American  Fine  Art  Co.  v.  Reeves 
Pulley  Co.  [C.  C.  A.]  127  F.  808.  Where  it 
is  shown  that  it  was  falsely  read  to  him. 
Monnett  v.  Columbus,  etc.,  R.  Co.,  4  Ohio  C. 
C.  (N.  S.)  369;  Strauss  &  Co.  v.  Welsbach 
Gas  Damp  Co.,  42  Misc.  184,  85  N.  Y.  S. 
367. 

15.  Refusal  of  one  to  sign  a  statement 
containing  his  representations  Is  not  suffi- 
cient to  put  one  to  whom  they  were  made  on 
inquiry.  Bttlinger  v.  Well,  94  App.  Dlv.  291, 
87  N.  T.  S.  1049.  An  allegation  that  the 
person  from  whom  the  truth  as  to  repre- 
sentation could  be  obtained  was  conducting 
business  In  a  different  city  shows  as  against 
demurrer  that  means  for  ascertaining  the 
truth  Were  not  immediately  at  hand.  O'Con- 
nor v.  Llghthizer,  34  Wash.  152,  75  P.  643. 
Where  the  fact  of  incorporation  was  not 
questioned  by  any  one,  purchasers  of  stock 
were  not  charged  with  the  duty  of  Investi- 
gating whether  it  was  Incorporated  or  not. 
Bolton  v.  Prather  [Tex.  Civ.  App.]  80  S.  W. 
666.  Notice  that  the  subject-matter  of  a 
contract  fell  short  of  the  vendor's  descrip- 
tion does  not  charge  the  vendee  with  knowl- 
edge as  of  that  date  of  all  defects  subse- 
quently discovered.  Montgomery  v.  McLaury, 
143  Cal.  83,  76  P.  964;  Barrle  &  Son  v.  Frost, 
105   111.  App.   187. 

10.  One  who  has  personally  Inspected 
timber  land  with  a  view  to  purchasing  can- 
not assert  that  he  relied  on  false  represent- 
ations. Zllke  v.  Woodley  [Wash.]  78  P.  299. 
One  who  draws  a  contract  himself  cannot  de- 
tend  an  action  thereon  on  the  ground  of 
fraud  or  mistake.  Bessling  &  Co.  v.  Hous- 
ton, etc.,  R.  Co.  [Tex.  Civ.  App.]  80  S.  W. 
639. 

17.  Mulholland  v.  Washington  Match  Co. 
[Wash.]    77   P.   497. 

18.  A  machine.  Mulholland  v.  Washing- 
ton Match  Co.   [Wash.]    77  P.   497. 

19.  STlderace  held  Insuillclent  to  show 
that  false  representations  were  made  in  a 
sale  of  bonds  or  that  they  were  relied  on,  or 
that  the  person  making  them  knew  they 
were  false.  O'Day  v.  Bennett  [Ky.]  82  S. 
W.  442.  In  a  sale  of  corporate  stock.  Guase 
V.    Com.   Trust   Co.,   44   Misc.    46.   89   N.   T.    S. 
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stances  concerning  the  transaction  satisfy  the  mind  that  fraud  was  committed.^" 
Whether  fraud  exists  in  any  given  case/^  or  whether  ordinary  diligence  to  dis- 
cover fraud  has  been  exercised,^^  and  as  to  what  were  and  what  were  not  material 
inducements  for  the  transaction,  are  questions  for  the  jury.^* 

§  3.  Inferences  from  circumstances  and  condition  of  parties.^*' — Influence 
to  be  undue  must  be  unlawful/'  and  be  such  as  to  destroy  or  at  least  impair  or 
prevent  free  agency/'  and  have  been  exerted  in  inducing  the  transaction  com- 
plained  oi."    Transactions   between  persons   sustaining   confidential  relations/* 


723.  Evidence  held  Insuffloient  to  prove 
fraud  clear  enough  to  warrant  the  cancella- 
tion of  a  deed  which  had  remained  unchal- 
lenged for  four  years  and  the  conduct  of 
the  defendant  during  such  period  was  Incon- 
sistent with  rights  of  plaintiff.  Treat  v. 
Russell  [C.  C.  A.]  128  F.  847.  The  fact  that 
a  horse  was  sick  at  the  time  it  was  sold 
does  not  establish  fraud.  Citizens'  State 
Bank  v.  Cowles,  89  App.  Dlv.  281,  86  N.  Y. 
S.  38.  That  representations  made  to  se- 
cure the  assignment  of  a  Judgment  were 
false.  Rickards  &  Co.  v.  Bemls  &  Co.  [Tex. 
Civ.  App.]   78  S.  W.   239. 

Clear  and  satisfactory  evidence  (Harrigan 
V.  Gilchrist  [Wis.]  99  N.  W.  909),  to  show 
that  a  person's  signature  to  a  deed  was 
procured  by  fraud  (Pittenger  v.  Pittenger, 
208  111.  582,  70  N.  E.  699).  To  cause  deed  to 
be  set  aside.  Burnham  v.  Burnham,  119 
"Wis.  509,  97  N.  W.  176.  Not  sustained  by 
proof  of  breach  of  warranty  (Halliwell  Ce- 
ment Co.  V.  Stewart,  103  Mo.  App.  182,  77  S. 
W.  124),  or  mutual  mistake  (Connell  v.  El 
Paso  Gold  Min.  &  Mill.  Co.  [Colo.]  78  P. 
677).  Proof  must  be  clear  and  satisfactory 
and  superior  to  that  adduced  to  controvert 
it.  Edwards  v.  Story,  105  111.  App.  433. 
Objection  to  admission  of  evidence  as  to 
habits  and  condition  of  a  grantor  12  to  17 
years  prior  to  the  date  of  a  transaction 
goes  to  Its  weight  rather  than  to  its  ad- 
missibility. Donnelly  v.  Rees,  141  Cal.  56, 
74  P.    433. 

SO.  McNaughton  V.  Smith  [Mich.]  99  N. 
W.  382.  Instruction  that  inference  of  fraud 
could  only  be  drawn  from  strong  presump- 
tive circumstances  which  must  amount  to 
clear  proof  properly  refused  as  requiring  too 
high  a  degree  of  proof.     Id. 

21.  Nichols  V.  Coleman,  96  App.  Dlv.  353, 
89  N.  T.  S.  234.  Where  there  is  a  substan- 
tial conflict  In  the  evidence.  McMillan  v. 
Reaume  [Mich.]  100  N.  W.  166.  Procuring 
one  to  sign  a  release  for  personal  injuries 
by  misrepresenting  that  no  action  had  been 
brought,  and  that  if  plaintiff's  attorney  set- 
tled plaintiff  would  get  nothing.  Hidden  v. 
Exeter,  etc.,  R.,  72  N.  H.  422,  57  A.  333. 
Evidence  of  fraud  in  a  sale  of  corporate 
stock  held  for  the  jury.  McNaughton  v. 
Smith  [Mich.]  99  N.  W.  382.  Whether  a 
release  of  damages  for  personal  injuries  was 
procured  by  fraud.  Chicago  City  R.  Co.  v. 
McClain,   211   111.    589,   71  N.   E.    1103. 

aa.  Davis  Sew.  Mach.  Co.  v.  Crutchfleld, 
117  Ga  873,  45  S.  E.  228.  Whether  one  was 
negligent  In  signing  a  release  of  damages 
for  personal  Injuries  without  reading  It. 
Whether  he  was  justified  in  relying  on  rep- 
resentations that  It  was  a  receipt.  Chicago, 
etc.,  R.  Co.  v.  Williams  [Tex.  Civ.  App.]  83 
S    W    248. 

■33.    Kehl  V.   Abram,   210  111.   218,  71  N.  E. 

347. 


24.  See   2  Curr.  L,.  107. 

25.  The  affection  and  confidence  of  a  par- 
ent to  a  child  is  a  natural  and  lawful  in- 
fluence and  will  not  render  void  a  deed  in- 
spired thereby,  unless  the  will  of  the  gran- 
tor was  confused  or  controlled.  Sawyer  v. 
White   [C.   C.   A.]    122   P.    223. 

26.  Not  shOTrn  where  a  father  executed 
to  one  child  who  lived  with  and  cared  for 
him,  a  mortgage  and  deed  of  his  property, 
such  instruments  having  been  of  record  for 
several  years.  Drinkwine  v.  Gruelle  [Wis.] 
98  N.  W.  534.  Where  a  mother  77  years  old 
conveyed  all  her  property  to  one  child  to 
the  prejudice  of  the  others.  Schwingle  v. 
Anthes  [Neb.]  98  N.  W.  676.  That  a  gran- 
tor, an  old  man,  wept  before  signing  a  deed 
does  not  prove  undue  influence.  Crooks  v. 
Smith-Peterson,  123  Iowa,  439,  99  N.  W.  112. 
Where  an  aged  man  deeded  his  property  to 
a  foster  child  who  had  cared  for  him.  Id. 
Deeds  by  mentally  weak  man  70  years  of 
age  to  his  second  wife  and  children  by  her. 
Nowlen  v.  Nowlen,  122  Iowa,  541,  98  N.  W. 
383.  Where  a  frail  old  man  who  had  shown 
symptoms  of  dementia  deeded  all  his  prop- 
erty to  his  housekeeper.  Aldrich  v.  Steen 
[Neb.]  98  N.  W.  445.  Deed  from  sister  to 
brother  in  consideration  of  support  held  not 
procured  by  undue  influence.  Erwin  v.  He- 
drick,  52  W.  Va.  537,  44  S.  B.  165.  Such 
as  controls  the  will  of  the  grantor.  Saw- 
yer v.  White  [C.  C.  A.]  122  P.  223.  Evi- 
dence held  insufficient.  Watts  v.  Vansant 
[Md.]    58  A.    433. 

Undue  influence  sliown  where  a  mentally 
weak  person  executed  a  deed  at  the  instance 
of  his  brother  in  whom  he  reposed  the  ut- 
most confldence.  Winn  v.  Winn  [Tex.  Civ. 
App.]  80  S.  W.  110.  Where  a  father  80 
years  old,  totally  blind  and  helpless,  and 
entirely  dependent  on  his  daughter,  deed- 
ed to  her,  without  condition  or  reserva- 
tion, all  his  property.  White  v.  Daly  [N.  J. 
Eq.]  58  A.  929.  Deed  from  a  mother  to  one 
child.  Douglass  v.  Longcor  [Mich.]  100  N. 
W.  1004.  Mere  fact  that  grantee  was  not 
in  the  room  when  the  deed  was  executed 
was  Insufficient  to  show  that  the  influence 
of  a  confidential  relationship  which  exist- 
ed did  not  continue  during  that  period. 
White  V.  Daly  [N.  J.  Bq.]  58  A.  929. 

27.  Curtis  V.  Kirkpatrick  [Idaho]  75  P. 
760. 

28.  Where  one  occupies  toward  another 
the  position  of  joint  purchaser,  failure  to 
disclose  material  facts  relative  to  the  prop- 
erty purchased  constitutes  fraud.  Hinton  v. 
Ring,    111    111.    App.    369. 

NOTE.  It  fiduciary  relations  exist  between 
the  parties,  one  may  rely  on  the  statements 
of  the  other  (Smith  v.  Patterson,  33  Ohio  St. 
70;  Bradner  v.  Strang,  23  Hun,  [N.  T.]  445); 
thus,  intimate  friends  (Nolte  v.  Reichelm. 
96  111.   425),   principal  and  agent   (Cheney  v. 
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such  as  parent  and  child/'  guardian  and  ward,^°  husband  and  wife,"  attorney 
and  client/^  partners,"'  one  standing  in  a  position  of  trust,"  will  be  carefully 
scrutinized  by  the  courts;  yet  if  the  evidence  shows  that  the  transaction  was 
voluntarily  entered  into  and  fully  understood,  it  will  be  sustained.'"  Fraud  may 
be  inferred  from  the  conditions  surrounding  a  transaction.'*  A  principal  is  re- 
sponsible for  the  misrepresentations  of  his  agent.''  Gross  inadequacy  of  con- 
sideration becomes  actual  fraud  when  the  parties  do  not  deal  with  each  other  at 
arm's  length;"  otherwise  where  the  circumstances  surrounding  the  transaction 
are  shown  to  be  reasonable  in  other  respects." 


Gleason,  125  Mass.  3  66)  where  one  occupies 
a  position  of  trust  ("Wells  v.  McGeoch,  71 
Wis.  196).  See,  also,  Teachout  v.  Van  Hoe- 
sen,  76  Iowa,  113,  14  Am.  St.  Rep.  206;  Hauk 
V.  Brownell,  120  111.  163;  Davenport  v.  Bu- 
chanan, 6  S.  D.  376. — Note  to  Fargo  Gas- 
light &  Coke  Co.  V.  Fargo  Gas  &  Elec.  Co. 
[N.   D.]    37   L.    R.   A.    613. 

29.  Evidence  held  insufficient  to  show 
fraud  where  a  parent  threatened  with  legal 
proceeding  by  his  second  wife  from  whom 
he  was  separated,  transferred  all  his  prop- 
erty to  his  children.  James  v.  Aller  [N.,  J. 
Bq.]  57  A.  476.  Deed  from  a  father,  a  par- 
alytic 88  years  of  age,  to  his  son,  of  land 
worth  $20,000,  for  no  valuable  considera- 
tion, held  valid.  Sawyer  v.  White  [C.  C.  A.] 
122  F.  223.  Deed  from  son  to  mother  held 
valid.  It  was  based  on  a  nominal  considera- 
tion but  the  son  testified  that  it  was  exe- 
cuted in  consideration  of  natural  love  and 
affection.  Marsh  v.  Marsh,  32  Wash.  623, 
73  P.  676.  Conveyance  by  parent  70  years 
old  to  one  son  held  to  have  been  resorted 
to  in  order  to  defeat  the  other  children  of 
their  legitime.  Barras  v.  Barras,  111  Da.  284, 
35  So.  553.  Prevailing  on  enfeebled  and  sus- 
ceptible mother  to  convey  property  on  con- 
sideration of  promised  support.  Tomlinson  v. 
Tomlinson,  162  Ind.  530,  70  N.  E.  881.  Com- 
plaint to  annul  held  sufficient.     Id. 

30.  The  burden  is  on  a  guardian  to  show 
that  transactions  were  fair.  That  the  guard- 
ian held  a  mortgage  on  other  property  of 
the  ward  at  the  time  of  a  deed  from  vrard 
to  guardian  was  a  circumstance  to  be  con- 
sidered. Hart  V.  Cannon,  133  N.  C.  10,  45 
S.   E.    351. 

31.  The  burden  Is  on  the  party  claiming 
under  it  to  show  that  it  Is  just,  fair,  and 
equitable  in  every  respect.  Harraway  v. 
Harraway,  136  Ala.  499.  34  So.  836.  Evi- 
dence held  insufficient  to  show  fraud  where 
one  conveyed  to  his  wife  through  his  step- 
son. Smith  V.  Trefz,  202  111.  587,  67  N.  B. 
393. 

33.  An  attorney  took  an  advantage  of  his 
client  in  the  redemption  of  mortgage  fore- 
closure. Carson  v.  Fogg,  34  Wash.  448,  76 
P.  112.  Where  the  relation  of  attorney  and 
client  does  not  exist  between  an  attorney  and 
a  layman,  the  burden  is  on  the  layman  to 
show  fraud  in  transactions  between  them. 
Jinks  V.  Moppin  [Tex.  Civ.  App.]  80  S.  W. 
390. 

33.  Speir  v.  Hyde,  92  App.  Div.  467,  87 
N.   T.    S.    285. 

34.  A  lawyer  who  procured  from  his 
feeble  minded  foster  sister  conveyances  of 
land  for  a  grossly  inadequate  consideration 
and  by  means  of  false  representations.  Walk- 
er V.  Shepa'-I.  210  111.  100,  71  N.  B.  422. 
Where    an    administrator    informed    an    heir 


(his  cousin)  that  he  had  taken  charge  of 
the  estate  for  her  benefit,  evidence  held  to 
show  a  fiduciary  relationship.  Schneider  v. 
Schneider  [Iowa]  98  N.  W.  159.  Fraud  on 
the  part  of  an  executor  in  concealing  a  re- 
mainderman's interest  from  him  cannot  be 
charged  to  the  life  tenant  unless  he  Is  shown 
to  have  participated  in  the  fraud.  Ruppin 
V.  McLachlan,  122  Iowa,  343,  98  N.  W.  153. 
It  Is  not  a  fraud  upon  a  remainderman  where 
a  life  tenant  asserts  absolute  title  as  against 
him.  Id.  Evidence  held  to  show  that  a 
fiduciary  relation  did  not  exist.  Gray  v. 
Hafer,   2  Ohio  N.  P.   (N.  S.)   341. 

35.  Evidence  held  to  rebut  the  presump- 
tion of  undue  influence  in  a  deed  from  son  to 
father.  Ferns  v.  Chapman,  211  HI.  597,  71 
N.  E.  1106.  Evidence  held  insufficient  to 
show  that  a  physician  by  fraudulent  rep- 
resentations induced  his  patient  to  purchase 
land  from  a  third  person.  Torpey  v.  Murray 
[Minn.]  101  N.  W.  609.  Evidence  held  to 
show  that  there  was  no  abuse  of  confidence 
in  a  conveyance  from  brother  to  sister. 
Lozier  v.  Hill  [N.  J.  Bq.]   59  A.  234. 

36.  Release  of  damages  for  personal  In- 
juries obtained  while  the  injured  party  was 
suffering  great  pain,  and  after  he  had  been 
given  intoxicating  liquor,  held  obtained  by 
fraud.  St.  Louis,  etc.,  R.  Co.  v.  Brown  [Ark.] 
83  S.  W.  332.  Conveyances  for  an  inadequate 
consideration  procured  from  an  aged  and 
illiterate  woman.  Obst  v.  Unnerstall  [Mo.] 
83  S.  W.  450.  Evidence  that  she  had  been 
defrauded  by  others  is  admissible.  Id.  Deed 
obtained  by  two  strong  willed  men,  one  of 
whom  was  married  to  a  favorite  granddaugh- 
ter of  the  grantor,  from  an  infirm  and  illit- 
erate old  woman.  Threats  to  deprive  her 
of  her  granddaughter's  society  were  resort- 
ed to.  The  price  paid  was  about  one-half 
the  value.  Held  fraudulent.  Combs  v.  IDa- 
vidson,   24  Ky.  L.  R.  2528,   74  S.  W.  261. 

37.  See  Agency,  3  Curr.  D.  68.  In  transfer 
of  land.  Sudworth  v.  Morton  [Mich.]  100  N. 
W.   769. 

38.  Where  vendee  procured  a  sale  of 
trees  from  aged  spinsters  who  were  unfa- 
miliar with  the  value  of  their  property. 
Chess  &  Wymond  Co.  v.  Simpson  [Ky.]  82 
S.  W.  601.  Inadequacy  of  consideration 
where  the  person  is  of  unsound  mind  and  the 
contract  executory.  Wilkie  v.  Sassen,  123 
Iowa,  421,  99  N.  W.  124.  Deed  obtained  by 
one  from  his  foster  sister.  Walker  v.  Shep- 
ard,  210  111.  100,  71  N.  E.  422.  Where  deed 
was  procured  from  aged  and  illiterate  peo- 
ple. Shea  V.  Teufert,  207  111.  222,  69  N.  B. 
872.  Administrator  procured  the  transfer 
to  himself  of  a  part  of  the  estate  of  a  de- 
cedent. Schneider  v.  Schneider  [Iowa]  98 
N.  W.  159. 
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FEAUD  AND  UNDUE  INFLUENCE  §  3.  3  Cur.  Law. 


§  3.  Remedies.*" — One  who  has  been  guilty  of  fraud  cannot  claim  the  aid 
of  the  courts  to  place  him  ia  statu  quo."  Where  the  release  of  a  cause  of  action 
is  procured  by  fraud,  a  tender  back  of  the  consideration  received  is  not  a  condi- 
tion precedent  to  maintaining  an  action  on  the  cause  released.*^  A  defrauded 
party  must  assert  his  rights  without  unnecessary  delay**  after  the  fraud  is  dis- 
covered,** unless  by  statute  it  is  provided  that  a  transferee  who  acquires  prop- 
erty by  fraud  holds  as  trustee.*'  Affirmance  or  ratification  of  the  transaction  is 
a  bar  to  rescission,*'  but  not  to  an  action  for  damages.*^ 

Equity  has  jurisdiction  to  administer  complete  relief  after  having  set  aside 
a  contract  for  fraud.** 


39.  Payment  of  $5,000  for  an  inheritance 
valued  at  $25,000  lield  not  conclusive  of  fraud 
where  the  seller's  right  was  contested  and 
a  counsel's  opinion  was  that  his  share  was 
but  one-fourth  of  the  estate.  Davis  v.  Thorn- 
ley,    204    111.    266,    68    N.    B.    482. 

40.  See   2   Curr.   L.   108. 

41.  With  an  Intention  to  defraud  a  party, 
another  gave  him  money.  When  the  scheme 
fell  through  he  attempted  to  recover  it. 
Bauer  v.  Sawyer  &  B.  Land  Co.,  90  Minn.  536, 
97  N.  W.  428.  A  grantor  cannot  impeach  a 
deed  executed  for  the  purpose  of  defrauding 
his  creditors.  Watts  v.  Vansant  [Md.]  58  A. 
433. 

See  Fraudulent  Conveyances,  §  3,  Who  may 
attack,  etc.,  2  Curr.  L.  125.  Neither  a  gran- 
tor nor  his  privies  can  have  set  aside  a  deed 
executed  for  a  fraudulent  purpose,  though 
it  is  without  consideration  and  the  gran- 
tor remained  in  possession  of  the  land. 
Castellow  v.  Brown,  119  Ga.  461,  46  S.  B. 
632.  Specific  performance  will  he  denied 
where  there  is  any  trace  of  fraud.  Schneider 
V.  Schneider  [Iowa]  98  N.  W.  159.  The 
fraud  of  one  partner  in  securing  commissions 
is  no  defense  to  an  action  by  the  other  for 
an  accounting  thereof,  though  such  other  did 
not  participate  in  the  fraudulent  transac- 
tions.    Van  Tine  v.  Hilands,  131  F.  124. 

42.  Release  of  damages  for  personal  in- 
juries. St.  Louis,  etc.,  R.  Co.  v.  Brown  [Ark.] 
83  S.  W.  332.  An  offer  to  return  the  con- 
sideration is  not  a  condition  precedent  to 
the  maintenance  of  an  action  to  set  aside 
a  deed  because  of  mental  incapacity  of  the 
grantor  and  fraud  and  undue  influence  of 
the  grantee.  Sheehan  v.  Allen,  67  Kan.  712, 
74    P.    245. 

43.  See  Contracts,  1  Curr.  L.  626;  3  Curr. 
L.  805.  Relief  cannot  be  had  three  years 
after  the  transaction.  Dunn  v.  Columbia  ISTat. 
Bank,  204  Pa.  53,  53  A.  519.  Deed  from  son 
to  father.  Son  did  not  sue  for  cancellation 
on  the  ground  of  undue  influence  for  10 
years-  two  years  after  the  father's  death. 
Ferns  v.  Chapman,  211  111.  597,  71  N.  E.  1106. 
A  claim  of  fraud  is  barred  both  as  stale 
and  by  limitations  after  40  years.  Adams  v. 
Hopkins  [Cal.]  77  P.  712;  Provident  Loan 
Trust  Co.  V.  Mcintosh  [Kan.]  75  P.  498. 
Where  a  purchaser  of  stock  in  a  corporation 
was  induced  to  make  the  purchase  by  mis- 
representations as  to  the  financial  condi- 
tion of  the  concern,  an  action  to  rescind 
within  three  months  after  learning  of  the 
falsity  of  the  representations  and  before 
damage  had  been  caused  to  third  persons 
was  sufficiently  prompt.  Dunn  v.  Candee, 
90  N.   T.   S.   674.     Where  one   discovered  the 


fraud  in  May  and  brought  action  to  rescind 
in  June,  he  acted  with  suflicient  diligence. 
Mulholland  v.  Washington  Match  Co.  [Wash.] 
77   Pac.   497. 

44.  He  is  under  no  duty  %o  exercise  dili- 
gence In  discovering  it.  Slayback  v.  Ray- 
mond,   40  Misc.    601,   83   N.   T.    S.    15. 

45.  Civ.  Code,  §  3406  et  seq.  Failure  of 
a  grantor  to  rescind  promptly  is  no  bar  to 
an  action  by  his  heir.  Donnelly  v.  Rees, 
141  Cal.  56,   74  P.   433. 

46.  Chicago  Trust  &  Sav.  Bank  v.  Ball, 
208  111.  256,  70  N.  E.  305.  Where  a  deed 
was  procured  by  undue  influence,  evidence 
held  to  show  that  it  was  ratified  by  subse- 
quent acts.  Lee  v.  Hamby,  101  Ga.  49,  45 
S.  E.  689.  Where  for  three  months  after  the 
execution  of  a  deed  of  settlement  the  mat- 
ter was  treated  as  satisfactorily  arranged. 
Burnham  v.  Burnham,  119  Wis.  509,  97  N.  W. 
176.  One  after  learning  of  the  fraud  con- 
tinued in  executing  the  scheme  induced 
thereby.  Carlook  v.  Sweeney  [Tex.  Civ. 
App.]  82  S.  W.  469.  Where  purchasers  of 
land  continued  to  call  on  the  vendor  for 
performance  after  they  learned  that  it  was 
liable  to  overflow.  Hawes  v.  Swanzey,  123 
Iowa,  61,  98  N.  W.  586.  Bringing  an  ac- 
tion based  on  the  theory  of  aifirmance. 
Montgomery  v.  McLaury,  143  Cal.  83,  76  P. 
964.  See,  also.  Contracts,  3  Curr.  L.  805. 
Where  the  seller  with  knowledge  filled  part 
of  an  order  for  goods  without  objection,  he 
waived  the  right  to  rescind  the  order  because 
the  agent  who  took  it  for  him  was  inter- 
ested in  the  firm  to  which  it  was  sold.  Co- 
lumbia Mfg.  Co.  v.  Hastings  [C.  C.  A.]  121 
F.  328.  Actual  knowledge  of  fraud  or  lack 
of  diligence  in  discovering  it  is  essential 
to  the  ratification  of  a  contract  procured 
thereby.  Davis  Sew.  Mach.  Co.  v.  Crutchfield, 
117  Ga.   873,  45  S.  E.   228. 

BTldence  InsnfScient  to  show  ratification 
of  fraudulent  sale  of  patent  rights.  Felt  v. 
Bell,  205  111.  213,  68  N.  E.  794.  Accepting 
a  new  deed  perfecting  some  defects  mis- 
represented does  not  amount  to  a  condona- 
tion of  fraud.  Montgomery  v.  McLaury,  143 
Cal.   83,   76  P.   964. 

47.  Retaining  and  using  an  article  after 
discovery  of  the  fraud.  Hallwood  Cash  Reg- 
ister Co.  V.  Berry  [Tex.  Civ.  App.]  80  S.  W. 
857.  Where  vendee  did  not  elect  to  rescind 
a  purchase  of  land  because  of  fraudulent 
representations  as  to  its  location.  Guinn  v. 
Ames   [Tex.  Civ.  App.]   83  S.  W.   232. 

48.  Compel  restitution  of  money  obtained 
thereunder.  Hubbard  v.  International  Mer- 
cantile Ag.   [N.  J.  Eq.]    69  A.   24. 


3  Cur.  Law. 


FEAUDS,  STATUTE  OF  §  1. 
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Pleading.*^ — Facts  constituting  fraud  must  be  specifically  alleged""  and 
proved.  °^ 

To  show  that  a  written  instrument  is  void  for  fraud  is  not  a  violation  of 
the  parol  evidence  rule."' 

FBATTDS,  STATUTE  OF. 

§  1.     Agrreementa     not     to     be     Pertonned 
Within   One  Year  (1527). 

§  2.     PromlBe   to  Answer  for  Debt  or  De- 
fault of  Anotber  (1528). 

§  3.     Agreements  in  Consideration  of  Mar- 
riage  (1528). 

§  4.     Representations    as    to    Cbaracter    or 
Credit  of  Another  (1528). 

S  6.     Asreements    -with    Real    Estate    Bro- 
kers   (1528). 

{  6.     Asreements    yvitb    Bxecntors    or   Ad- 
ministrators (1529). 

§  7.     Agrreements  Respecting  Real  Proper- 
ty or  an  Estate  or  Interest  Therein  (1529). 

§  1.  Agreements  not  to  be  performed  within  one  year.^^ — No  action  may  be 
maintained  on  any  contract  not  to  be  performed  within  a  year  unless  it  be  in 
writing;'*  but  the  statute  of  frauds  has  no  application  where  the  contract  could 
be  performed  within  that  time/'  though  it  was  not  in  fact  so  performed;'"  nor 
where  it  runs  for  an  indefinite  time/'  though  such  performance  was  not  contem- 
plated by  the  parties. "'  The  statute  has  no  application  to  cases  where  the  con- 
tract has  been  fully  performed  by  one  of  the  parties,"  or  the  payment  of  the 
consideration  alone  is  necessary  to  complete  the  transaction."" 


§  8. 

Sale  of  Goods  (1630). 

§  9. 

Trusts    (1530). 

8  10. 

The  Surrender  of  a 

Written 

Instru- 

liient 

(1531). 

§  11. 

What      Will      Satisfy      the 

Statute 

(1531) 

A. 

Writing  (1531). 

B. 

Delivery  and  Acceptance   (1532). 

C. 

Part     Payment    and 
(1532). 

Earnest 

Money 

§   12. 

Operation     and     Bffect     of 

Statute 

(1532) 

S  13. 

Pleading  and  Proof 

(1534). 

40.     See   2   Curr.   L.   108. 

50.  To  rescind  an  executed  contract  on 
the  ground  of  fraud.  Wilson  V.  Maxon  [W. 
Va.]  49  S.  E.  123.  It  Is  not  sufficient  to  al- 
lege fraud  In  general  terms.  Mortimer  v. 
McMulIen,  102  111.  App.  593;  McPeok's  Heirs 
V.  Graham's  Heirs  [W.  Va.]  49  S.  E.  125. 
General  allegations  are  Insufficient  to  au- 
thorize the  granting  of  equitable  relief. 
Gould  V.  Glass,  120  Ga.  50,  47  S.  E.  505. 
Plea  setting  up  fraud  held  sufficient.  Bre- 
nard  Mfg.  Co.  v.  Cltronelle  Mercantile  Co. 
[Ala.]  37  So.  509.  An  allegation  In  a  com- 
plaint that  defendant  by  fraud  procured  a 
conveyance  from  plaintiff  is  sufficiently  defi- 
nite. Motion  to  make  more  specific  will  be 
denied,  though  complainant  may  Intend  to 
prove  forgery  or  undue  influence.  Day  v. 
Day,  90  N.  T.  S.  680.  Complaint  to  set  aside 
a  deed  on  the  ground  of  fraud  and  Inca- 
pacity was  not  demurrable  on  the  ground 
that  It  was  impossible  to  ascertain  on  which 
ground  plaintiff  would  rely.  Murphy  v. 
Crowley,  140  Cal.  141,  73  P.  820.  General 
averments  in  an  answer  setting  up  fraud 
held  sufficient.  First  Nat.  Bank  v.  Beach 
[Ind.  App.]    72  N.  E.   287. 

51.  Mortimer  v.  McMullen,  102  111.  App. 
593.  An  executor  brought  action  against 
his  attorney  for  money  received  by  him  from 
sale  of  land.  The  attorney  set  up  that  the 
plaintiff  consented  to  his  retention  of  the 
money  as  compensation  for  services.  Held, 
plaintiff  could  show  that  this  consent  was 
Induced  by  fraud.  Reilly  v.  Provost,  90  N. 
T.  S.  691.  False  representations  alleged  and 
not  denied  by  the  plea  must  be  taken  to  be 
confessed.  Phillips  v.  Crosby  [N.  J.  Err.  & 
App.]   59   A.   142. 

52.  See  Evidence.  3  Curr.  L.  1334. 


53.  See  2  Curr.  L.  108. 

54.  "By  its  terms  not  to  be  performed," 
etc..  In  Ala.,  Ariz.,  Cal.,  Colo.,  Idaho,  Mich., 
Minn.,  Mont.,  Neb.,  Nev.,  N.  Y.,  N.  D.,  Or.,  S. 
D.,  Utah,  Wash.,  Wis.,  Wyo. 

Not  capable  of  complete  performance  In 
one  year.  Akins  v.  Hicks  [Mo.  App.]  83  S. 
W.  75.  The  contract  is  not  void,  but  merely 
not  enforceable.  Michels  v.  West,  109  111. 
App.  418.  By  performance  within  one  year 
is  meant  not  partial,  but  complete  perform- 
ance. Akins  V.  Hicks  [Mo. 'App.]  83  S.  W. 
76. 

55.  Neal  v.  Parker  [Md.]  57  A.  213;  Deg- 
man  v.  Nowlln  [Ind.  T.]  82  S.  W.  758;  Janney 
Mfg.  Co.  V.  Banta  [Ky.]  83  S.  W.  130.  When 
by  Its  terms  a  parol  contract  is  to  be  per- 
formed within  a  year,  but  by  an  unforeseen 
contingency,  performance  was  delayed  it 
is  not  wltliin  the  statute.  Osgood  v.  Skin- 
ner, 111  111.  App.  606. 

56.  Thomas  v.  South  Haven,  etc.,  R.  Co. 
[Mich.]  100  N.  W.  1009;  Neal  v.  Parker  [Md.] 
57  A.   213. 

57.  Janney  Mfg.  Co.  v.  Banta  [Ky.]  83 
S.  W.  130.  Parol  contract  for  support  dur- 
ing lifetime.  Whitley  v.  Whitley's  Adm'r 
[Ky.]  80  S.  W.  825.  And  see,  Jones  v.  Com- 
er, 25  Ky.  L.  R.  773,  76  S.  W.  392.  But  held 
to  be  for  more  than  a  year  when  there  was 
a  permanent  agreement  for  all  time.  Metro- 
politan Trust  Co.  V.  Topeka  Water  Co.,  132 
F.    702. 

58.  Degman  v.  Nowlln  [Ind.  T.]  82  S.  W. 
768. 

59.  Sathro  v.  Rolfe  [Mont.]  77  P.  431; 
Mitchell  V.  Branham  [Mo.  App.]  79  S.  W. 
739.  When  a  mother  gives  a  third  party 
her  child  in  consideration  of  his  caring  for 
it,  the  contract  has  been  fully  performed  on 
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FEATJDS,  STATUTE  OP  §  2. 


3  Cur.  Law. 


§  3.  Promise  to  answer  for  debt  or  default  of  another.^^ — A  collateral  agree- 
ment to  answer  for  the  debt,  default  or  miscarriage"*  of  another  must  be  in  writ- 
ing/^ but  not  where  the  promise  is  based  on  a  new  and  substantial  considera- 
tion/* or  is  given  to  the  debtor  and  not  a  third  party/^  or  where  the  debt  to  be 
paid  is  that  of  the  promisor,"'  or  the  promise  is  not  collateral  to  the  debt  of  an- 
other."'   It  is  not  within  the  statute. 

§  3.  Agreements  in  consideration  of  marriage.^^ — A  parol  promise  in  con- 
sideration of  marriage  may  not  be  enforced,"'  unless  wholly  executed  on  one  side.''" 

§  4.  Representations  as  to  character  or  credit  of  another.''^ — In  states  where 
representations  concerning  the  character,  conduct,  credit,  ability,  trade  or  dealings 
of  any  person  must  be  in  writing  to  give  ground  for  an  action  for  false  repre- 
sentations, the  phrase  is  limited  to  fepresentations  made  to  induce  the  plaintiff  to 
become  a  creditor  and  not  such  as  induce  him  to  buy  shares  ia  a  corporation.'"' 

§  5.  Agreements  with  real  estate  hrohers.''^ — In  New  York,  ITew  Jersey, 
Nebraska,  and  some  other  states,  a  real  estate  agent  has  no  right  to  recover 
commission  for  his  services  unless  authorized  in  writing,''*  and  such  contract  being 
void,  he  cannot  recover  in  quantum  meruit ;'''  but  apart  from  such  statutes,  an 


her  part.  Jones  v.  Comer,  25  Ky.  L.  R.  773, 
76  S.  W.  392.  Where  a  lease  was  accepted 
by  a  lessee  who  occupied  the  premises,  he 
could  not  later  avoid  his  liability  on  the 
ground  that  he  had  not  signed  and  the  con- 
tract was  not  to  be  performed  within  a  year. 
Noland  v.  Cincinnati  Cooperage  Co.  [Ky.] 
82   S.   "W.   627. 

60.  Stock  subscription  where  title  passes 
at  once,  though  issue  of  certificate  and  pay- 
ment therefor  is  deferred  till  after  a  year. 
Reed   v.    Gold,    102  Va.    37,    45    S.    B.    868. 

61.  See   2   Curr.   D.   109. 

62.  "Misdoing"  in  Kentucky,  Massachu- 
setts, .Michigan,  Minnesota,  Nebraska,  New 
York,    Vermont,    Virginia    and    "Washington. 

63.  Ruhl  V.  Heintze,  97  App.  Div.  442,  89 
N.  T.  S.  1031;  Scudder  &  Co.  v.  Morris  [Mo. 
App.]  82  S.  W.  217;  Texas  Southern  R.  Co.  v. 
Pyle  [Tex.  Civ.  App.]  83  S.  W.  234;  Helios- 
Upton  Co.  V.  Thomas,  96  App.  Div.  401,  89 
N.  T.  S.  222;  Ruhl  v.  Heintze,  89  N.  T.  S. 
1031;  Haines  v.  Cox  Bros.,  109  111.  App.  15; 
Netterstrom  v.   Gallistel.   110  111.  App.   352. 

As  to  the  nature  of  Indemnity,  guaranty 
and  suretyship  agreements  and  their  orig- 
inal or  secondary  character,  see  Indemnity, 
2  Curr.  L.  298;  Guaranty,  2  Curr.  L.  144; 
Suretyship,  2  Curr.  L.  1776. 

64.  Turner  v.  Lyles  [S.  C]  48  S.  B.  301; 
McCormick  v.  Johnson  [Mont.]  78  P.  500. 
Where  one  has  a  complete  and  enforceable 
lien  on  property  of  his  debtor,  the  promise 
of  a  third  person  to  pay  the  debt  upon  for- 
bearance to  enforce  the  same  is  not  within 
the  statute  where  the  release  Is  a  benefit  to 
the  promisor.  Ellis  &  Co.  v.  Carroll  [S.  C] 
47  S.  B.  679.  Promise  by  a  contractor  to  pay 
for  materials  furnished  a  subcontractor. 
Wilson  V.  Dietrich   [N.  J.  Eq.]  59  A.  251. 

65.  Wear  &  B.  Dry  Goods  Co.  v.  Kelly 
[Miss.]  36  So.  258;  Moore  v.  First  Nat.  Bank, 
139  Ala.  595,  36  So.  777. 

Parol  assnmption  of  a  debt  upon  asslen- 
ment  of  property  is  good:  Bartlett  v.  Smith 
[Neb.]  98  N.  W.  687;  Deaver  v.  Deaver  [N. 
C]  49  S.  B.  113;  Lyon  v.  Clochessy,  43  Mlso. 
67,   86  N.  T.  S.   245. 

66.  Plzzl  V.  Nardello  [Pa.]  67  A.  1100; 
Potter  V.   Greenberg,    24   Pa.   Super.   Ct.   505; 


Crawford  v.  Steel  [Mich.]  100  N.  W.  902; 
Pizzie  V.  Nardello,  23  Pa.  Super.  Ct.  535. 
A  promise  to  a  debtor  to  pay  his  outstanding 
debts  as  part  of  the  consideration  for  the 
transfer  of  a  stock  of  goods  is  not  within 
the  statute.  Wear  &  Boogher  Dry  Goods 
Co.  V.  Kelly  [Miss.]    36  So.   258. 

67.  The  promise  of  an  unauthorized  agent 
that  his  alleged  principal  will  pay  the  debt. 
Groeltz  v.  Armstrong  [Iowa]  99  N.  W.  128; 
Bast  Baltimore  Lumber  Co.  v.  K'nessett 
Israel  Anshe  S'phard  Congregation  [Me.]  59 
A.   180. 

Credit  given  to  the  promisor  alone:  New- 
ton Grain  Co.  v.  Pierce  [Mo.  App.]  80  S.  W. 
268;  Andresen  v.  Upham  Mfg.  Co.  [Wis.]  98 
N.  W.  618;  Stevenson  v.  Sterling  [Mich.]  101 
N.  W.  523;  Relsler  v.  Silbermintz,  90  N.  T. 
S.   967. 

Novation:  Simpson  v.  Carr,  25  Ky.  L.  R. 
849,  76  S.  W.  346;  Berg  v.  Spitz,  87  App.  Div. 
632,  84  N.  T.  S.  532;  American  Wire  &  Steel 
Bed  Co.  v.  Schultz,  43  Misc.  637,  88  N.  T.  S. 
396. 

68.  See  2  Curr.  L.  110. 

69.  Austin  v.  Kuehn,  111  111.  App.  506; 
Id.,    211    111.    113,    71   N.   B.    841. 

70.  Kramer  V.  Kramer,  90  App.  Div.  176, 
86  N.  T.  S.  129;  Allen  v.  Moore,  30  Colo.  307, 
70  P.  682. 

71.  See  2  Curr.  L.  110. 

72.  Walker  v.  Russell  [Mass.]  71  N.  B.  86. 

73.  See   2   Curr.  L.   110. 

74.  General  Statutes  of  New  Jersey,  p. 
1640,  §  10.  "  •  •  •  no  broker  or  real 
estate  agent  shall  be  entitled  to  any  com- 
missions unless  authorized  in  writing  and 
the  rate  of  commission  therein  stated 
*  •  •."  N.  T.  Laws  of  1901,  o.  128,  p.  312, 
§  640d.  "In  cities  of  the  first  and  second 
class,  any  person  who  shall  offer  for  sale  any 
real  estate  without  written  authority  of  the 
owner  *  •  «  shall  be  guilty  of  a  mis- 
demeanor." Cohen  v.  Boccuzzi,  42  Misc.  544, 
86  N.  T.  S.  187;  David  Bradley  v.  Bower 
[Neb.]  99  N.  W.  490;  Leimbach  v.  Regner 
[N.  J.  Law]  57  A.  138.  Where  such  act  is 
made  a  crime,  no  recovery  of  compensation 
Is  allowable.  Davis  v.  KIdansky,  86  N.  T. 
S     6 

'75!     Blair  V.  Austin   [Neb.]   98  N.  W.  1040. 
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agreement  to  pay  an  agent  one-half  of  proceeds  received  from  sale  of  real  estate 
in  consideration  for  his  services  in  negotiating  sale  is  not  a  contract  concerning 
lands  within  the  statute  of  frauds.'" 

§  6.  Agreements  with  executors  or  administrators.'''' — The  statute  applies 
to  the  special  promise  of  an  executor  or  an  administrator  to  answer  damages  out 
of  his  own  estate.'*  This  clause  refers  to  promises  to  pay  claims  against  the  es- 
tate for  which  the  representative  would  not  otherwise  be  personally  liable.  It 
excludes  promises  made  by  the  representative  as  original  obligations.'" 

§  7.  Agreements  respecting  real  property  or  an  estate  or  interest  therein.^" 
—Other  than  lease  for  not  more  than  one  year,*^  no  estate  or  interest  in  land  or 
in  any  way  relating  thereto  may  be  created,  granted, ,  assigned,  surrendered,  or 
declared,  unless  by  act  or  operation  of  law,*^  or  by  deed  or  conveyance  in  writing 
subscribed  by  the  parties  thereto.*'    To  be  within  the  statute,  the  contract  must 


76.  Huff  V.  Hardwlck  [Colo.  App.]  75  P. 
593;  Gwinnup  v.  Sibert  [Mo.  App.]  80  S.  W. 
589. 

77.  See  2  Curr.  L.  110,  n.  7. 

78.  NOTE:  "The  HablUtlcs  of  an  executor 
or  administrator  in  respect  of  the  estate  of 
a  deceased  person  are  of  two  l^inds^"  says 
Sir  William  Anson.  "At  common  law,  he 
may  sue  and  be  sued  upon  obligations  de- 
volving upon  him  as  representative  of  the 
deceased.  In  equity,  he  may  be  compelled 
to  carry  out  the  directions  of  the  deceased 
in  respect  of  legacies,  or  to  give  effect  to 
the  rules  of  law  relating  to  the  division  of 
the  estate  of  an  intestate.  In  neither  case 
is  he  bound  to  pay  anything  out  of  his  own 
pocket.  His  liabilities  are  limited  by  the 
assets  of  the  deceased.  But  if,  in  order  to 
save  the  credit  of  the  deceased,  or  for  any 
other  reason,  he  chooses  to  promise  to  an- 
swer damages  out  of  his  own  estate,  that 
promise  must  be  in  writing,  together  with 
the  consideration  for  it,  and  must  be  signed 
by  him  or  his  agent."  Anson,  Cont.  [8th 
Ed.]  60;  Crews  v.  Williams,  2  Bibb  [Ky.]  262, 
4  Am.  Dec.  701;  Silsbee  v.  Ingalls,  10  Pick. 
[Mass.]  526;  Smithwick  v.  Shepherd,  49  N. 
C.  196;  Okeson's  Appeal,  59  Pa.  99;  Sidle  v. 
Anderson,  45  Pa.  464;  Ciples  v.  Alexander's 
Adm'r.  3  Brev.  [S.  C]  558,  2  Tread.  Const. 
[S.  C]  767;  Harrington  v.  Rich.  6  Vt.  666.— 
From  Hammon,   Cont.   §   283. 

79.  NOTIB:  The  clause  of  the  statute  of 
frauds  which  relates  to  a  special  promise  of 
an  executor  or  administrator  to  answer  out 
of  his  own  estate  has  reference  to  claims 
asrainst  the  estate  for  -which  the  execntor  or 
administrator  is  liable  only  as  the  represen- 
tative of  the  decedent,  and  which,  but  for 
the  promise,  he  would  be  liable  to  discharge 
only  in  due  course  of  administration,  and  to 
the  extent  of  the  property  that  might  come 
into  his  hands.  Dillaby  v.  Wilcox,  60  Conn. 
71,  25  Am.  St.  Eep.  299.  It  does  not  apply 
to  a  promise  to  pay  a  debt  of  the  decedent 
out  of  the  assets  of  the  estate.  Greening 
V,  Brown,  Minor  [Ala.]  353;  Piper  v.  Good- 
win, 23  Me.  251;  Stebbins  v.  Smith,  4  Pick. 
[Mass.]  97.  "Executors  and  administrators," 
says  Mr.  Bishop,  "in  the  discharge  of  their 
duties,  enter  into  various  original  obliga- 
tions, as  well  as  incur  responsibilities  for 
torts,  which  are  personal  in  their  incep- 
tion, binding  them,  and  not  the  estatai, 
though  sometimes  they  may  charge  over  to 
the    estate   what   they   thus    pay   out.     With 


these,  the  statute  has  nothing  to  do." 
Bishop,  Cont.  §  1254;  Stoudenmeier  v.  Wil- 
liamson, 29  Ala.  558;  Chambers  v.  Bobbins, 
28  Conn.  644;  Bott  v.  Barr,  95  Ind.  243; 
Farrelly  v.  Ladd,  10  Allen  [Mass.]  127;  Wales 
V.  Stout,  115  N.  T.  638;  Beaty  v.  Gingles,  53 
N.  C.  302;  Kershaw's  Bx'rs  v.  Whitaker,  1 
Brev.  [S.  C]  9;  McGloin's  Bx'rs  v.  Vander- 
lip,  27  Tex.  366;  Collins  v.  Row,  10  Leigh 
[Va.]  114.  This  clause  of  the  statute  does 
not  apply  to  a  promise  made  by  a  man  be- 
fore he  became  administrator,  although  he 
afterwards  becomes  such.  Tomlinson  v. 
Gill,  1  Amb.  330.  It  does  not  apply  where 
the  representative's  promise  to  pay  money 
out  of  his  own  estate,  not  as  damages  for 
which  the  decedent's  estate  is  liable,,  but  to 
subserve  some  end  of  his  own.  Britton  v. 
Angier,  48  N.  H.  420;  Wales  v.  Stout,  115 
N.  T.  638;  Pehlinger  v.  Wood,  134  Pa.  517; 
Bellows  V.  Sowles,  57  Vt.  164,  52  Am.  Rep. 
118;  HufEcut  &  W.  Am.  Cas.  Cont.  110.  If 
a  contract  by  an  executor  or  an  administra- 
tor is  founded  upon  a  consideration  accruing 
after  the  decedent's  death,  it  is  deemed  his 
individual  contract,  and  is  not  within  the 
statute,  although  it  may  relate  to,  and  be 
connected  with,  matters  growing  out  of  the 
administration  of  the  estate.  Holderbaugh 
v.  Turpin,  75  Ind.  84,  39  Am.  Rep.  124; 
Fehlinger  v.  Wood,  134  Pa.  517. — From  Ham- 
mon,  Cont.   5   283. 

80.  See   2   Curr.   L.   110. 

81.  Two  years  in  Fla.;  three  years  in  Ind.; 
N.  H.;  N.  J.;  N.  C;  Pa.;  Tenn;  live  years  in 
Va.;  W.  Va.  The  lessee  under  a  five-year 
contract  is  a  tenant  from  year  to  year. 
Humphrey  Hardware   Co.   v.   Herriok    [Neb.] 

99  N.  W.   233. 

82.  See  Resulting  Trusts,  infra  §  9;  Sur- 
render of  Instruments,  infra  §  10. 

83.  Oral  agreement  is  void  for  all  pur- 
poses.    Rodgers    v.    Lamb's    Estate     [Mich.] 

100  N.  W.  440.  Contracts  for  sale  of  lands. 
Weigold  v.  Pittsburg,  etc.,  R.  Co.,  208  Pa. 
81,  57  A.  188;  Penn.  v.  Tex.  Yellow  Pine 
Lumber  Co.  [Tex.  Civ.  App.]  79  S.  W.  8  42; 
Commins  v.  Perry,  44  Misc.  458,  90  N.  T.  S. 
92.  A  contract  for  purchase  of  an  oil  lease. 
Wilhite  v.  Skelton  [Ind.  T.]  82  S.  W.  932. 
Contract  that  land  shall  be  held  in  equal 
shares  and  partitioned.  McKinley  v.  Lloyd, 
128  F.  519.  An  oral  agreement  by  purchaser 
of  real  estate  at  a  Judicial  sale  to  take  a 
deed  in  his  own  name  and  convey  to  another 
is    void    as    a    conveyance     of    real    estate. 
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be  one  which  transfers  or  creates  some  interest  in  land.**  Thns  an  agreement 
to  divide  profits  derived  from  land,*"  or  to  enter  into  a  partnership  to  deal  in 
lands,  is  not  within  the  statute.'®  A  parol  exchange,  where  some  interest  in  land 
is  transferred,  is  within  the  statute;''  but  not  an  oral  agreement  establishing  a 
boundary  line,  for  it  assumes  the  parties  merely  decide  what  was  the  true  line,'* 
and  on  the  same  principle  the  parol  compromise  of  a  suit  involving  a  devise  of 
real  estate  is  good,'"  though  a  promise  to  devise  realty  must  be  in  writing.""  The 
sale  of  standing  timber,"^  or  assignment  of  an  oil  lease,'^  is  of  an  interest  in 
realty,  but  emblements  may  pass  by  parol  if  personalty."'  An  enforceable  ease- 
ment cannot  be  created  by  parol,"*  but  the  parol  permission  to  use  the  land  of 
another  amounts  to  a  mere  license  which  may  be  revoked  at  any  time."" 

§  8.  Sale  of  goods."^ — By  the  terms  of  the  statute,  all  sales  of  goods,  wares 
and  merchandise,"'  above  the  value  of  $50,"'  are  void  unless  the  buyer  shall  ac- 
cept part  of  the  goods  so  sold  and  the  seller  actually  receive  the  same  or  give 
something  in  earnest  in  part  payment  to  bind  the  bargain.""  The  statute  has 
nothing  to  do  with  contracts  for  manufacture,^  or  for  the  installation  of  devices 
in  buildings;^  but  a  contract  for  the  supply  of  water  is  clearly  within  the  terms 
of  the  statute.'  Where  in  a  joint  undertaking,  parties  agree  by  parol  to  act  as 
partners  in  the  purchase  and  handling  of  goods,  it  is  not  within  the  statute.* 

§  9.     Trusts. — An  express  trust  is  not  generally  enforceable  unless  it  is  in 


Largey  v.  Leggat  [Mont.]  75  P.  950.  Ante- 
nuptial parol  contract  as  '  to  the  rights  of 
the  parties  in  the  real  estate  of  the  other 
is  void.  Steen  v.  Kirkpatrick  [Miss.]  36 
So.  140.  Creation  of  lien.  Clark  v.  Blmen- 
dorf  [Tex.  Civ.  App.]  78  S.  W.  538.  Leases 
for  more  than  one  year  unenforceable. 
Humphrey  Hardware  Co.  v.  Herriok  [Neb.] 
99  N.  W.  233;  Tork  v.  "Washburn  [C.  C.  A.] 
129  P.  564;  Dechenbach  v.  Rima  [Or.]  78  P. 
666;  Sorrells  v.  Goldberg  [Tex.  Civ.  App.]  78 
S.  W.  711.  A  lease  for  one  year  is  not  with- 
in the  statute.  Yule  v.  Fell,  123  Iowa,  662, 
99  N.  W.  559.  An  oral  agreement  for  a 
lease  for  a  year  to  commence  In  future  Is 
good.  Paulton  v.  Kreiser  [S.  D.]  101  N.  W. 
46.  But  see  Booker  v.  HefEner,  88  N.  T.  S. 
499. 

84.  An  agreement  to  have  money  in  readi- 
ness to  loan  the  plaintiff  on  mortgage  se- 
curity creates  no  interest  in  lands.  Ehlen 
V.  Selden  [Md.]  59  A.  120.  An  option  since 
it  vests  no  estate  in  the  holder  need  not  be 
in  writing.  Hughes  v.  Antill,  23  Pa.  Super. 
Ct.  290.  Extension  of  option.  Cummins  v. 
Beavers  [Va.]  48  S.  E.  891.  Contract  for 
insurance  of  realty  is  not  within  statute. 
Mattingly  v.  Springfield  Fire  &  Marine  Ins. 
Co.   [Ky.]   83  S.  W.  577. 

85.  Wilhite  V.  Skelton  [Ind.  T.]  82  S.  W. 
932 

86.  Doyle  v.  Burns,  123  Iowa,  488,  99  N. 
W.    195;   Mason   v.    Spiller    [Mass.]    71   N.   B. 

779 

87.  NewUn   v."  Hoyt,   91   Minn.   409,    98   N. 

W    323. 

88.  Steinhilber    v.    Holmes    [Kan.]    75    P. 

89.  Clawson  v.  Brewer  [N.  J.  Eq.]  58  A. 
598 

si.  Lozler  v.  Hill  [N.  J.  Bq.]  59  A.  234. 
A  written  contract  to  dispose  of  property 
by  will  may  be  enforced  against  heirs,  dev- 
l<!pes  or  personal  representatives.  Austin 
V.    Kuehn.    211    111.    113,    71    N.    B.    841.     A 


parol  gift  in  causa  mortis  is  bad.  In  re 
Sproule's  Estate,  42  Misc.  448,  87  N.  Y.  S. 
432. 

91.  Mine  La  Motte  Lead  &  Smelting  Co. 
V.  Vyhite    [Mo.  App.]   80  S.  "W.   356. 

82.  Wilhite  V.  Skelton  [Ind.  T.]  82  S.  W. 
932. 

93.  The  parol  release  of  a  landlord's  lease 
on  growing  crops  is  valid,  since  they  are  re- 
garded as  personalty.  Wimp  v.  Early  [Mo. 
App.]   78  S.  W.   343. 

94.  Easement  of  light  and  air.  Hutchins 
V.  Munn,  22  App.  D.  C.  88.  Easement  of  pas- 
sage for  a  railway.  Atlanta,  etc.,  R.  Co.  v. 
Southern  R.  Co.  [C.  C.  A.]  131  P.  657.  An 
agreement  for  location  of  a  pipe  line. 
Nesmith  v.  Martin  [Colo.]  75  P.  590.  Per- 
mission for  passage.  Peer  v.  Wadsworth 
[N.  J.   Eq.]   68  A.    379. 

95.  Entwhistle  v.  Henke,  211  111.  273,  71 
N.  E.    990. 

96.  See  2  Curr.  L.  111. 

97.  "Goods,  wares  and  things  in  action" 
in    some    states. 

98.  $100  in  Ariz.;  $130  in  Ark.,  Mo.,  N. 
J.;  $200  in  Cal.,  Idaho;  $300  in  Mont.. 
Utah;  $33  in  N.  H.;  and  $40  in  Vt.;  all  sales 
in  Fla.,  and  Iowa  and  all  sales  of  moveables 
in  La. 

99.  Johnson  v.  Holland  [Iowa]  99  N.  W. 
708;  Nebraska  Bridge  Supply  &  Lumber  Co. 
V.  Conway  &  Son  [Iowa]  98  N.  W.  1024; 
Daytona  Bridge  Co.  v.  Bond  [Pla.]  36  So.  445. 

1.  Where  a  manufacturer  is  habitually 
making  shoes,  his  contract  to  make  and  de- 
liver those  of  the  same  style  is  a  contract 
of  sale,  not  of  manufacture.  Toe  v.  New- 
comb   [Ind.  App.]   71  N.  E.  256. 

2.  Steam  Heating  plant.  Putnam  Foun- 
dry &  Maoh.  Co.  V.  Canfleld  [R.  I.]  56  A. 
1033. 

3.  Jersey  City  v.  Harrison  [N.  J.  Law] 
58   A.   100. 

4.  Bogigian  V.  Hassanoff  [Mass.]  71  N.  E. 
789. 
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writing/  but  the  statute  does  not  apply  to  construetiYe  or  resulting  trusts  which 
are  created  by  operation  of  law.' 

§  10.  The  surrender  of  a  written  instrument,  coupled  with  an  intention  to 
extinguish  the  interest  of  the  holder,  is  a  surrender  by  operation  of  law  and  not 
within  the  statute.' 

§  11.  What  will  satisfy  the  statute.  A.  Writing.^ — A  written  agreement 
which  will  satisfy  the  statute  of  frauds  may  be  gathered  from  letters,  telegrams 
and  writings  concerning  the  subject-matter  so  connected  as  to  fairly  constitute 
one  paper,"  but  the  memorandum  must  be  complete  in  itself  and  leave  nothing  to 
rest  in  paroV*  and  describe  the  parties  and  the  subject-matter  so  that  it  can  be 
identified  with  reasonable  certainty .^^  Where  the  entire  contract  must  be  in  writ- 
ing, the  acceptance  as  well  as  the  ofEer  must  be  written.^^  In  some  states,  the 
consideration  need  not  be  expressed  in  the  instrument.^'     The  minutes  of  a  cor- 


5.  Brennaman  v.  Sohell  [in.]  72  N.  B. 
412;  Kuteman  v.  CarroU  [Tex.  Civ.  App.]  80 
S.   W.    842. 

6.  Resulting  trusts.  Brennaman  v.  Sohell 
[111.]  72  N.  E.  412;  McMurray  V.  MoMurray 
[Mo.]  79  S.  W.  701.  Constructive  trust. 
Phillips  V.  Hardenburg  [Ky.]  80  S.  W.  891; 
Markham  v.  Katzenstein,  209  111.  607,  70  N. 
E.    1071. 

7.  Marsh  v.  Despard  [W.  Va.]  49  S.  E. 
24;  Yule  v.  Fell,  123  Iowa,  662,  99  N.  W. 
559.  The  abandonment  of  a  mining  claim 
and  locating  thereon  by  another  with  per- 
mission of  former  occupant.  Conn  v.  Oberto 
[Colo.]   76  P.  369. 

8.  See  2  Curr.  L,.  112. 

9.  Halsell  v.  Renfrew  [Okl.]  78  P.  118; 
Hellos-Upton  Co.  v.  Thomas,  96  App.  Div. 
401,  89  N.  T.  S.  222.  Though  the  same  paper 
was  not  signed  by  both.  David  Bradley  v. 
Bower  [Neb.]  99  N.  W.  490.  Composed  of 
letters  written  subsequent  to  the  transac- 
tion. Cooper  v.  Bay  State  Gas  Co.,  127  P. 
482.  A  copy  of  a  written  order  for  goods 
written  to  the  vendor  by  his  agent,  and  a 
letter  of  the  vendor  to  the  vendee  "can- 
celling your  order  given  our  Mr.  R"  are 
not  a  sufficient  memorandum.  Nebraska 
Bridge  Supply  &  Lumber  Co.  v.  Conway  & 
Son  [Iowa]  98  N.  W.  1024.  An  executory 
contract  for  the  sale  of  goods  is  evidenced 
by  a  letter  written  in  response  to  a  bill 
sent  by  seller.  Huguenot  Mills  v.  Jempson 
&  Co.   [S.  C]   47  S.  B.   687. 

10.  Halsell   v.    Renfrew    [Okl.]    78    P.    118. 

11.  Descriptions  held  to  satisfy  the  stat- 
ntci  Where  the  contract  for  the  sale  of 
lands  by  an  administrator  contains  a  suffi- 
cient description  of  the  property  for  Identifi- 
cation, together  with  price  and  names  of 
parties  and  is  made  subject  to  confirma- 
tion of  the  court.  In  re  Robinson's  Estate, 
142  Cal.  152,  75  P.  777.  "Copy  of  order 
placed  by  A.,  successor  to  B.  for  account  of 
C.  To  be  delivered  Jany.,  Feby.,  March, 
1903.     Terms    all    prices    based    on 

'  gold  and  subject  to  any  alteration  in 

the   tariff   "    and   signed    by  A.     Blum 

V.  Blum,  90  N.  T.  S.  445.  Reference  to  prop- 
erty by  the  street  numbers.  Gage  v.  Cam- 
eron [III.]  72  N.  B.  204.  "Vi  Sc.  7,  T.  13,  R. 
4."  Ruzicka  v.  Hotovy  [Neb.]  101  N.  W. 
328. 

Descriptions  held  not  to  satisfy  the  stat- 
ute 1     A   card   bearing  on    one   side   name   of 


promisor  and  on  other  $7,500  as  evidencing 
a  promise  In  consideration  of  marriage. 
Austin  V.  Kuehn,  111  111.  App.  506;  Id.,  211 
111.  113,  71  N.  E.  841.  "Property  76  Mangin 
St.  $9,000,  no  less"  and  signed.  Cohen  v. 
BoocuzzI,  42  Misc.  544,  86  N.  T.  S.  187. 
"6,100  acres  under  consideration  in  Tyler- 
County."  Penn  v.  Tex.  Yellow  Pine  Lum- 
ber Co.  [Tex.  Civ.  App.]  79  S.  W.  842. 
"South-east  of  twenty-five,  nine,  Kingman, 
Kansas."  Hartshorn  v.  Smart,  67  Kan.  543, 
73  P.  73. 

la.  Butterfleld  v.  Commercial  Cattle  Co. 
[Neb.]  101  N.  W.  250;  Newlin  v.  Hoyt,  91 
Minn.   409,   98  N.  W.   323. 

Held  to  be  a  snjBicient  acceptance:  Where 
the  secretary  of  a  corporation  wrote  a 
memorandum  of  a  sale  of  land  under  the 
printed  name  of  the  corporation,  and  also 
wrote  a  letter  to  the  president,  requesting 
him  to  pay  the  vendor,  signing  the  letter.  It 
was  held  that  there  was  a  sufficient  signing 
of  the  corporation  under  the  statute  of 
frauds.  Anderson  v.  Wallace  Lumber  & 
Mfg.  Co.,  30  Wash.  147,  70  P.  247.  The  writ- 
ing the  word  "accepted"  over  his  signature 
by  the  vendor  on  the  back  of  a  letter  of  the 
vendee  proposing  terms  of  sale.  Gough  v. 
Loomls,  123  Iowa,  642,  99  N.  W.  295.  A  re- 
ceipt of  payment  of  an  Instalment  of  pur- 
chase price  of  lands  describing  the  same 
and  signed  by  the  vendor.  Hall  v.  Misen- 
helmer  [N.  C]  49  S.  B.   104. 

Held  not  to  be  a  sufficient  acceptance: 
The  endorsement  of  the  name  of  the  owner 
of  property  on  the  check  given  by  prospec- 
tive purchaser  for  earnest  money.  Koenig 
V.  Dohm,  209  111.  468,  70  N.  B.  1061.  Where 
correspondence  which  purported  to  ratify 
an  oral  agreement  omits  certain  important 
parts  thereof.  Brauer  v.  Oceanic  Steam  Nav. 
Co.,  178  N.  Y.  339,  70  N.  E.  863.  Signing  of 
a  deed  and  sending  It  to  one's  attorney  do 
not  constitute  a  sufficient  memorandum 
within  the  statute.  Morrow  v.  Moore,  98  Me. 
i73,  57  A.  81.  The  Indorsement  by  the  prin- 
cipal of  a  check  for  earnest  money  attached 
to  a  written  contract  for  the  sale  of  lands, 
the  checfe  does  not  describe  the  lands. 
Thompson  v.  New  South  Coal  Co.,  135  Ala. 
630,   34  So.    31. 

IS.  Ruzicka  v.  Hotovy  [Neb.]  101  N.  W. 
328.  The  true  consideration  may  be  proved 
by  parol  irrespective  of  the  statute.  Brum- 
baok   V.   Chowning    [Ky.]    82    S.    W.    974. 
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poration  do  not  constitute  a  sufficient  memorandum  to  satisfy  the  statute.^*  In 
many  states  by  statute  or  decision  the  authority  of  an  agent  to  execute  an  unsealed 
instrument  must  be  in  writing;^'  but  in  others  the  common  law  rule  prevails.^' 
Since  an  option  creates  no  estate  in  land,  an  agent  need  not  have  written  author- 
ity to  procure  the  same,"  nor  need  an  agent  to  accept  the  delivery  of  a  deed,^' 
nor  where,  because  of  his  implied  agency,  he  binds  his  partner;^'  and  the  lack  of 
such  written  authority  cannot  be  pleaded  against  an  assignee  where  the  principal 
personally  executed  the  assignment.^" 

(§  11)  B.  Delivery  and  acceptances^ — By  its  terms,  where  there  is  a  de- 
livery and  acceptance  of  goods  sold,  the  case  is  without  the  statute,  and  these 
need  not  be  concurrent  with  purchase.^^  Moreover,  the  acceptance  and  receipt  of 
goods  sold  by  one  who  assumes  the  contract  from  the  vendee  is  sufBcient,^*  but 
the  exception  applies  only  to  the  single  contract  and  not  those  concurrent  with 
it.^* 

(§11)  C.  Part  payment  and  earnest  money S'^ — Part  payment  for  goods 
sold  takes  the  sale  out  the  statute.^' 

§  13.  Operation  and  effect  of  statute.^'' — Noncompliance  with  the  statute 
of  frauds  save  in  the  pase  of  sales  of  goods  does  not  make  the  transaction  void, 
but  merely  unenforceable,^^  nor  where  fully  executed,  may  it  be  set  saide,""  nor 
is  the  statute  any  bar  to  an  action  for  recovery  of  the  consideration,  when  the 
contract  is  otherwise  fully  executed,^"  nor  to  a  suit  on  the  common  counts  for 
the  part  fully  executed,^^  except  where  by  the  terms  of  the  statute  it  is  il- 
legal. Where  a  parol  agreement  is  invalid  because  of  the  statute,  it  cannot  be 
cured  by  a  parol  promise  to  execute  the  principal  agreement  in  writing.'^  More- 
over, a  court  of  equity  will  not  permit  the  statute  to  be  used  as  an  instrument 


14.  A  resolution  adopted  by  a  corpora- 
tion declaring  a  willingness  to  sell  the  cor- 
porate property  at  a  certain  figure  and  em- 
powering the  president  to  execute  and  de- 
liver the  necessary  deed  Is  not  a  contract 
of  sale  so  that  Its  record  will  satisfy  the 
statute  of  frauds.  Cumberland,  etc.,  E.  Co. 
V.  Shelbyville,  etc.,  R.  Co.,  25  Ky.  L.  R.  1265, 
77    S.    "W.    690. 

15.  Cohen  v.  Boccuzzia,  42  Misc.  544,  86 
N.  Y.  S.  187;  Landt  v.  Schneider  [Mont.]  77 
P.  307;  Power  v.  Immigration  Land  Co. 
[Minn.]  101  N.  W.  161;  Covey  v.  Henry  [Neb.] 
98  N.  W.  434;  Mine  La  Motte  Lead  &  Smelt- 
ing Co.  V.  White  [Mo.  App.]  80  S.  "W.  356; 
Thompson  v.  New  South  Coal  Co.,  135  Ala. 
630,  34  So.  31;  Koenig  v.  Dohm,  209  111.  468, 
70  N.  E.  1061.  Authority  to  fill  out  blanks 
left  In  a  deed  must  be  written.  Lund  v. 
Thackery  [S.  D.]   99  N.  W.  856. 

16.  Kreutzer  v.  Lynch  [Wis.]  100  N.  W. 
887 

17.  Hughes  V.  AntlU,  23  Pa.  Super.  Ct. 
290. 

IS.  Dorr  Cattle  Co.  v.  Des  Moines  Nat. 
Bank  [low.a]   98  N.  B.  918. 

19.  Kreutzer  v.  Lynch  [Wis.]  100  N.  W. 
887 

20.  Gleadall  v.  Kenney,  23  Pa.  Super.  Ct. 
576. 

31.     See  2  Curr.  L.   114. 

22,  23.  Slater  Brick  Co.  V.  Shackleton 
[Mont.]   76  P.   805. 

24.  Where  there  was  a  parol  agreement 
for  the  sale  of  two  kinds  of  corporate  stock 
which  as  to  one  was  reduced  to  writlnff, 
the   court  held   on   the  question   of  whether 


the  delivery  of  this  stock  constituted  part 
performance  of  the  whole  contract,  that  in 
the  absence  of  evidence  showing  that  the 
written  contract  did  not  restate  the  parol 
agreement,  the  delivery  did  not  satisfy  the 
statute  of  frauds  as  to  the  other  stock. 
Koewing   v.    Wilder    [C.    C.    A.]    128    P.    558. 

25.  See   2   Curr.   L.   114. 

26.  Cooper  v.  Bay  State  Gas  Co.,  127  F. 
482. 

27.  See  2  Curr.  L.  114. 

28.  Michels  v.  West,  109  111.  App.  418; 
Mott  v.  Ferguson  [Minn.]  99  N.  W.  804; 
Atlanta,  etc.,  R.  Co.  v.  Southern  R.  Co.  [C. 
C.  A.]  131  F.  657;  Michels  v.  West,  109  111. 
App.  418;  Koenig  v.  Dohm,  209  111.  468,  70 
N.  B.  1061.  But  see  Seymour  v.  Warren,  86 
App.  Div.  403,  83  N.  T.  S.  871.  Where  one 
party  Is  ready,  willing  and  anxious  to  per- 
form, the  other  party  cannot  recover  back 
the  consideration.  Tork  v.  Washburn  [C. 
C.  A.]   129  F.  564. 

29.  30.  See  v.  Mallonee  [Mo.  App.]  82  S. 
W.    557. 

31.  Booker  v.  Heffner,  95  App.  Dlv.  84, 
88  N.  T.  S.  499.  A  real  estate  firm  In  writ- 
ing offered  to  take  entire  charge  of  property 
of  plaintiff  and  pay  a  certain  sum  monthly 
and  commenced  to  perform  under  their  offer. 
Though  the  contract  was  not  accepted  in 
writing,  they  can  be  held  for  the  period 
of  their  possession  according  to  the  terms 
of  the  agreement.  Seymour  v.  Warren  [N. 
T.]    71   N.   B.   260. 

32.  McKlnley  v.  Lloyd,  128  F.  519;  Blair 
V.  Austin   [Neb.]   98  N.  W.  1040. 
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for  fraud,  and  in  some  cases  where  the  parties  have  so  altered  their  position  that 
damages  will  not  give  any  adequate  remedy,  specific  performance  or  a  constructive 
trust  will  be  decreed,*'  though  in  some  Jurisdictions  where  the  doctrine  of  specific 
performance  is  not  recognized,'*  and  by  other  courts  the  same  result  is  reached 
on  the  doctrine  of  equitable  estoppel.'"  Courts  of  equity  will  enforce  the  doctrine 
of  specific  performance  on  the  ground  of  part  performance  when  the  agreement 
is  certain  and  definite'"  and  not  subject  to  a  conflict  of  evidence"  and  the  acts 
relied  on  refer  to  and  result  from  the  agreement  alone  and  are  evidence  there- 
of," and  the  contract  is  so  far  executed  as  to  render  damages  an  insuificient  rem- 
edy," and  offer  is  timely  and  not  barred  by  laches,*"  but  specific  performance  will 
not  be  allowed  where  there  is  an  ample  remedy  at  law.*^  There  must  also  be  a 
change  of  possession  which  must  be  new,  absolute  and  yielded  to  by  the  other 
party.*^  While  the  part  payment  of  a  land  contract  without  possession  does  not 
take  a  contract  for  the  sale  of  lands  out  of  the  statute  of  frauds,*'  yet  specific 
performance  cannot  be  had  on  a  wholly  voluntary  promise.**  A  stranger  can- 
not avail  himself  of  the  unenforceability  of  a  contract,  since  the  defense  is  per- 
sonal to  the  parties*"  who  may  waive  it.*' 


33.  Elsbury  v.  Shull,  32  Ind.  App.  556,  70 
N.  B.  287;  Piatt  v.  Self.  207  Pa.  614,  57  A. 
68.  One  who  marries  in  reliance  upon  an 
oral  promise  to  convey  land  as  a  considera- 
tion therefor  may  have  such  contract  en- 
forced as  the  fraud  takes  it  out  of  the 
statute  of  frauds.  Allen  v.  Moore,  30  Colo. 
307.   70  P.   682. 

34.  Doty's  Adm'rs  V.  Doty's  Guardian 
[Ky.:    80    S.    "W.    803. 

35.  Thompson  v.  New  South  Coal  Co.,  135 
Ala.    630,    34   So.    31. 

36.  37.  Halsell  V.  Henfrow  [Okl.]  78  P. 
118.  To  take  a  case  out  of  the  Statute  of 
Frauds  and  establish  a  trust  by  parol  evi- 
dence, the  contract  must  be  shown  by  clear, 
certain  and  conclusive  proof  unequivocal  in 
all  its  terms.  Wesmith  v.  Martin  [Colo.]  75 
P.  590.  A  parol  contract  will  not  be  en- 
forced by  specific  performance  unless  cer- 
tain and  definite  in  its  terms  and  estab- 
lished by  uncontradicted  evidence.  Seit- 
man   v.    Seitman,    204    111.    504,    68   N.    E.    461. 

38.  To  justify  specific  performance,  the 
possession  of  land  must  be  connected  with 
the  contract  and  not  referable  to  any  other 
cause.  Hartshorn  v.  Smart,  67  Kan.  543,  73 
P.  73.  To  take  a  case  out  of  the  statute  by 
specific  performance,  all  acts  done  there- 
under must  refer  exclusively  to  the  contract. 
Seitman  v.  Seitman,  204  111.  504,  68  N.  B.  461. 

39.  Halsell   v.   Eenfrow    [Okl.]    78   P.    118, 

40.  Where  a  landowner  agrees  orally  with 
a  railroad  to  sell  land  and  acting  thereon 
It  extends  its  line  and  after  twenty  months 
demands  a  deed,  it  has  no  cause  for  com- 
plaint at  his  refusal.  Weigold  v.  Pittsburg, 
©to.,   R.   Co.,   208   Pa.   81,   57  A.   188. 

41.  Neal  v.  Parker  [Md.]  57  A.  213;  Pattat 
V.   Pattat,    93  App.   Div.   102,   87  N.    T.   S.   140. 

42.  Possession  to  take  an  oral  contract 
out  of  the  statute  of  frauds  must  be  actual, 
notorious  and  exclusive  and  taken  and  held 
in  pursuance  of  such  contract.  O'Brien  v. 
Foulke  [Kan.]  77  P.  103;  Sorrells  v.  Gold- 
berg [Tex.  Civ.  App.]  78  S.  W.  711.  A 
parol  gift  accompanied  by  possession  and 
valuable  improvements  will  be  enforced. 
Shannon  v.  Marchbanks  [Tex.  Civ.  App.]  80 
B.    W.    860.     A    constructive    trust    will    not 


be  decreed  on  a  parol  agreement  when 
neither  party  had  any  interest  In  the  prop- 
erty. Largey  v.  Leggat  [Mont.]  75  P.  950. 
Where  in  reliance  on  a  parol  easement  to 
overflow  land  a  mill  and  dam  were  con- 
structed, specific  performance  was  allowed. 
Johnson  v.  Sherman  County  Irr.,  Water  Pow- 
er &  Imp.  Co.  [Neb.]  98  N.  W.  1096.  Where 
co-tenants  have  consented  to  a  parol  parti- 
tion of  real  estate  followed  by  exclusive 
possession,  payment  of  taxes,  and  per- 
manent improvements,  they  are  estopped  to 
question  It  as  void  under  the  statute  of 
frauds.  McCulIough  v.  Finley  [Kan.]  77  P. 
696.  Where  a  purchaser  under  a  parol  con- 
tract has  been  placed  in  possession  and 
held  under  the  contract  and  made  valuable 
and  permanent  improvements,  and  such  pos- 
session has  been  actual  and  exclusive  and 
not  as  tenant,  specifld  performance  will  be 
enforced.  RatlifE  v.  Sommers  [W.  Va.]  46 
S.  B.  712;  Peery's  Adm'r  v.  Elliott,  101  Va. 
709;  44  S.  E.  919.  Possession  forceably  re- 
sisted is  insufiicient.  Baxter  v.  Doane,  208 
Pa.  585,  57  A.  1062.  Persons  not  sui  juris 
are  not  competent  to  yield  possession. 
Kuteman  v.  Carroll  [Tex.  Civ.  App.]  80  S.  W. 
842. 

43.  Thompson  v.  New  South  Coal  Co.,  135 
Ala.   630,   34  So.  31. 

44.  -Hutohins  v.  Munn,  22  App.  D.  C.  88; 
Commins  v.  Perry,  44  Misc.  458,  90  N.  T.  S. 
458. 

45.  Mott  V.  Ferguson  [Minn.]  99  N.  W. 
804;  Atlanta,  etc.,  R.  Co.  v.  Southern  R.  Co. 
[C.  C.  A.]   131  F.   657. 

NOTE:  No  one  bnt  the  party  to  be  char- 
gred,  or  some  one  In  privity  frith  him,  may 
nrgre  the  statute  of  frauds  either  as  a  de- 
fense or  as  ground  for  affirmative  relief. 
The  benefits  of  the  statute  are  personal.  A 
stranger  can  neither  himself  set  up  non- 
compliance with  the  statute,  nor  compel  the 
contracting  party  to  do  so.  Cooper  v.  Horns- 
by,  71  Ala.  62;  Simpson  v.  Hall,  47  Conn. 
217;  King  v.  Bushnell,  121  111.  656;  Dixon  v. 
Duke,  85  Ind.  434;  Bohannon  v.  Pace,  6 
Dana  [Ky.]  194;  Beal  v.  Brown,  13  Allen 
[Mass.]  114;  Cresswell  v.  McCaig,  11  Neb. 
222;    Tibbetts    v.    Flanders,    18    N.    H.    284; 
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On  a  question  of  conflicting  laws,  it  is  generally  held  that  the  statute  reaches 
only  the  remedy  and  not  the  validity  of  the  contract.*^  The  statute  of  frauds  is 
held  by  the  Federal  courts  to  be  a  rule  of  property  in  which  the  state  law  gov- 
erns and  not  a  matter  of  general  common  and  commercial  law.*' 

§  13.  Pleading  and  proof. *^ — The  complaint  need  not  set  up  that  the  con- 
tract is  in  writing,""  for  till  the  contrary  is  shown,  it  is  presumed  to  be  valid  and 
enforceable;"^  but  when  the  complaint  shows  that  the  contract  is  not  in  writing 
when  so  required  .to  be  by  the  statute,  demurrer  is  the  appropriate  remedy."^ 
Where  it  appears  at  the  trial  for  the  first  time  that  the  contract  was  oral,  objec- 
tion may  be  then  taken."^  Generally,  to  take  advantage  of  the  statute  of  frauds, 
it  must  be  pleaded,"*  though  where  by  the  terms  of  the  statute  the  contract  is 
void,  a  general  denial  would  seem  sufficient;""  but  in  any  event,  the  enforceability 
of  the  contract  for  this  reason  cannot  be  raised  for  the  first  time  upon  appeal."" 


Livermore  v.  Northrup,  44  N.  T.  107;  Davis 
V.  Inscoe,  84  N.  C.  396;  Lefferson  v.  DaUas, 
20  Ohio  St.  68;  Houser  v.  Lamont,  55  Pa. 
311;  93  Am.  Dec.  755;  First  Nat.  Bank  of 
Appleton  V.  Bertschy,  52  "Wis.  438.  Thus, 
an  administrator  who,  by  verbal  agreements 
with  the  creditors  of  the  estate,  has  in- 
duced them  not  to  commence  actions  against 
the  estate  within  the  two  years  allowed  by 
statute,  cannot  be  required,  for  the  benefit 
of  the  next  of  kin,  to  set  up  the  defense  of 
the  statute  of  frauds  in  personal  actions 
against  himself  upon  his  promises.  Ames  v. 
Jackson,  116  Mass.  508. — From  Hammon, 
Cont.   §   310. 

46.  JTOTH.  The  bemeflt  of  the  statnte  of 
frauds  may  be  waived  by  the  party  to  be 
charged.  Godden  v.  Pierson,  42  Ala.  370; 
Nunez  v.  Morgan,  77  Cal.  427;  Kirksey  v. 
Kirksey,  30  Ga.  156;  Doe  d.  Whitney  v. 
Cochran,  2  111.  209;  Jacob  v.  Smith,  5  J.  J. 
Marsh  [Ky.]  380;  Cahlll  v.  Blgelow,  18  Pick. 
[Mass.]  369;  Montgomery  v.  Edwards,  46  Vt. 
151,  14  Am.  Rep.  618.  The  defense  that  a 
contract  is  within  the  statute  of  frauds  Is 
waived  by  allowing  It  to  be  proved  by  parol 
evidence  without  objection.  Sartwell  v. 
Sowles,  72  Vt.  270,  82  Am.  St.  Rep.  943  and 
this  "may  be  done  even  as  against  his  cred- 
itors. Brown  v.  Rawlings,  72  Ind.  505;  Gotf 
V.  Rogers,  71  Ind.  459;  Livermore  v.  North- 
rup, 44  N.  T.  107.  This  question  of  waiver 
usually  arises  upon  the  pleadings,  and  In 
this  respect  presents  a  conflict  of  opinion. 
In  some  jurisdictions,  the  statute  of  frauds 
must  be  specially  pleaded  as  a  defense  un- 
less the  declaration  or  complaint  alleges  a 
writing,  in  which  case  a  general  denial  is 
sufllcient  to  admit  of  the  defense  of  non- 
compliance with  the  statute.  Skinner  v. 
MoDouall,  2  De  Gex  &  S.  265;  McClure  v. 
Otrich,  lis  111.  320;  GraCram  v.  Pierce,  143 
Mass.  386;  Hamer  v.  Sidway,  124  N.  T.  538, 
21 -Am.  St.  Rep.  693;  Huffeut  &  W.  Am.  Cas. 
Cont  143;  Wells  v.  Monlhan,  129  N.  T.  161; 
Crane  v.  Powell,  139  N.  Y.  379;  Lauer  v. 
Richmond  Co-operative  Mercantile  Inst.,  8 
Utah,  305.  Contra,  Harris  v.  Frank,  81  Cal. 
280;  Suman  v.  Springate,  67  Ind.  115;  Sem- 
mes  V.  Worthlngton,  38  Md.  298;  Fontaine 
V.  Bush,  40  Minn.  141,  12  Am.  St.  Rep.  722. 
If  a  bill  shows  on  its  face  that  the  con- 
tract Is  obnoxious  to  the  statute  of  frauds, 
the  objection  may  be  urged  by  demurrer. 
Phillips  V.  Adams,  70  Ala.  373;  BoUlng  v. 
Munchus,  65  Ala.  558.     Unless  the  complaint 


See  2  Curr.  L.  115. 

Ansley    v.    Hightower    [Ga.]    48    S.    B. 


shows  on  Its  face  that  the  agreement  sued 
on  Is  not  in  writing,  the  defense  of  the 
statute  of  frauds  must  be  specially  pleaded, 
else  it  is  waived.  Bailey  v.  Irwin,  72  Ala. 
505.  When  the  contract  is  denied.  It  is  not 
necessary  to  plead  the  statute  as  a  bar.  It 
is  as  fully  raised  by  a  general  denial  as  by 
special  plea.  Feeney  v.  Howard,  79  Cal.  525; 
12  Am.  St.  Rep.  162;  Hurt  v.  Ford,  142  Mo. 
283;  Barrett  v.  McAllister,  33  W.  Va.  738. 
But  If  the  complaint  alleges  a  contract  and 
the  answer  admits  It,  the  defense  of  the 
statute  is  waived  unless  specially  set  forth 
in  the  answer.  Iverson  v.  Cirkel,  56  Minn. 
299;  Maybee  v.  Moore,  90  Mo.  340;  Barrett 
V.  McAllister,  33  W.  Va.  738. — From  Ham- 
mon Cont.  §  311. 

47.  Hammon,  Cont.  §  312.  citing  numerous 
leading  cases  pro  and  con. 

48.  York  V.  Washburn  [C.  C.  A.]  129  F. 
564. 

49. 

50. 
197. 

Where  the  complaint  pleading  a  lease 
which  must  be  written  Is  silent  the  defend- 
ant may  move  to  have  It  made  more  definite. 
Rockey  v.  Haslett,  91  App.  Div.  181,  86  N. 
T.  S.  320. 

51.  Laybourn  v.  Zinnls  [Minn.]  99  N.  W. 
798;  Ansley  v.  Hightower  [Ga.]  48  S.  E.  197; 
Phillips   V.   Hardenburg   [Mo.]    80  S.   W.   891. 

52.  Wilhite  v.  Skelton  [Ind.  T.]  82  S.  W. 
932.  Where  a  contract  is  void  for  lack  of 
written  authority  of  the  agent  executing  It, 
the  appropriate  way  of  taking  advantage  of 
It  is  by  demurrer.  Thompson  v.  New  South 
Coal  Co.,  135  Ala.  630,  34  So.  31. 

53.  Brauer  v.  Oceanic  Steam  Nav.  Co.,  178 
N.  T.  339,  70  N.  B.  863;  Booker  v.  HefEner,  95 
App.   Div.    84,    88   N.  T.   S.    499. 

54.  Kramer  v.  Kramer,  90  App.  Div.  17'6, 
86  N.  Y.  S.  129;  Missouri  Real  Estate  Syndi- 
cate V.  Sims,  179  Mo.  679,  78  S.  W.  1006; 
Christiansen  v.  Aldrich  [Mont.]  76  P.  1007; 
Koenig  v.  Dohm,  209  111.  468,  70  N.  E.  1061; 
Howell  V.  Parker  [N.  C]  48  S.  E.  762. 
When  pleaded,  the  statute  is  an  affirmative 
defense  and  under  Civ.  Code.  Proc.  §  1528 
is  taken  as  denied  without  reply.  Duane  v. 
Molinak  [Mont.]  78  P.  588;  Pattat  v.  Pattat, 
93   App.   Div.    102,   87   N.  Y.   S.    140. 

55.  Lozier  v.   Hill    [N.    J.    Eq.]    59   A.    234. 

56.  Appeal  from  report  of  referee.  Holt 
V.  Howard  [Vt.]   58  A.  797. 
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When  pleaded,  the  burden  is  on  the  plaintiff  to  establish  a  contract  -within  excep- 
tions to  statute.'^  Evidence  of  a  custom  to  treat  parol  licenses  as  binding  is  not 
sufBcient  to  controvert  the  effect  of  the  statute."' 

FRAtTDXTLENT  CONVETANCES. 


§  1.     The  Fraud  and  Its  Blements    (1635). 

Sales  by  a  Retailer  of  His  Entire  Stock  at  a 
Single  Transaction  (1537).  Consideration 
(1537).  Retention  of  Possession  or  Apparent 
Title  (1538).  Reservation  of  Benefits  and 
Resulting  Trusts  (1539).  Intent  (1539). 
Fraud  of  Grantee  or  Notice  to  Him  of  Fraud 


(1540).  Relationship  of  Parties  (1541). 
Preference   to   Creditors    (1542). 

§  2.     Validity  and  Offect    (1543). 

§  3.     Who  May  Attack  (1543). 

;  4.  Rlgrhts  and  Liabilities  of  Persons 
Claiming  Under  Fraudulent  Grantees  (1545). 

§  5.     Extent  of  Grantee's  Lrlabllity    (1545). 

§  6.     Remedies  of  Creditors  (1545). 

§  1.  The  fraud  and  its  elements.^ — A  conveyance,  the  object,  tendency  or 
effect  of  which  is  to  defraud  another,^  or  the  intent  of  which  is  to  avoid  some 
duty  or  debt  due  by  or  incumbent  on  the  party  making  it,^  is  fraudulent.  There 
must  be  a  creditor  to  be  defrauded,*  but  subsequent  creditors  under  certain  cir- 
cumstances may  impeach,'  and  if  a  conveyance  is  constructively  fraudulent  as 


57.  Br»phy  v.  Idaho  Produce  &  Provision 
Co.    [Mont]    78  P.   493. 

58.  Bntwhistle  V.  Henke,  211  111.  273,  71 
N.  E.   990. 

1.     See  2  Curr.  I*  116. 

a.  Where  an  Insolvent  purchased  proper- 
ty, took  title  In  the  name  of  a  third  party 
and  conveyed  to  another  who  had  notice. 
Gilmour  v.  Colcord,  96  App.  Div.  358,  89  N. 
Y.  S.  689.  Evidence  held  to  show  that  a 
mortgage  was  executed  for  the  purpose  of 
defrauding  creditors  and  without  considera- 
tion. Zimmerman  v.  McMasters,  25  Ky.  I* 
R.  456,  76  S.  W.  5.  Where  a  parent  orally 
gave  land  to  her  son  and  after  incurring  a 
large  Indebtedness,  formally  deeded  It  to 
him  without  his  knowledge.  Bank  of  Wil- 
lows v.  Small  [Cal.]  78  P.  263.  Transfer  to 
a  corporation  of  which  the  debtor  and  his 
family  owned  all  the  stock  held  fraudulent. 
Bradshaw  v.  Halpin  [Mo.]  79  S.  W.  685. 
Proof  of  foreclosure  of  a  mortgage,  entry 
of  a  deflciency  Judgment  and  transfer  of 
property  in  question  just  prior  to  foreclosure 
establishes  a  prima  facie  ease.  Wise  v. 
PfafC  [Md.]  56  A.  815.  Where  an  officer  of 
an  Insolvent  corporation  transferred  a  part 
of  Its  assets  to  one  who  had  notice  of  Its 
financial  condition.  The  consideration  was 
to  be  property  transferred  to  the  officer  for 
his  personal  use.  Mott  v.  Edwards,  90  N. 
T.    S.    303. 

3.  A  voluntary  conveyance  made  on  the 
eve  of  marriage  with  intent  to  defeat  marital 
rights.  Collins  v.  Collins  [Md.]  57  A.  597.  A 
partner  of  an  Insolvent  firm  giving  a  chat- 
tel mortgage  on  all  the  property  of  the  firm 
within  four  months  prior  to  Its  bankruptcy 
to  secure  a  single  creditor,  the  fact  not  be- 
ing disclosed  at  the  time  nor  afterward  to 
his  partner  must  be  held  to  have  given  the 
mortgage  with  intent  to  hinder,  delay,  or  de- 
fraud his  creditors,  and  is  void  under  S 
67e,  Act  1898.  Pollock  v.  Jones  [C.  C.  A.] 
124  F.  163.  Where  contractors  were  given 
a  certificate  of  deposit  to  be  paid  when  the 
county  was  relieved  from  liability  for  me- 
chanics' liens  against  a  court  house  con- 
structed and  the  contractors  negotiated  such 
certificates  under  the  belief  that  mechanics' 
liens    could    not   be    enforced,    evidence    held 


to  show  the  transfer  fraudulent.  Looney  v. 
Bartlett  [Mo.  App,]  81  S.  W.  481.  A  chattel 
mortgage  to  one  creditor  under  a  secret 
agreement  that  the  debtor  shall  receive  it 
back.  Adams  v.  Dempsey,  35  Wash.  80,  76 
P.  538.  Where  principal  In  a  bond  trans- 
ferred his  property  pending  suit  thereon  by 
his  sureties.  Archer  v.  Laldlaw  [Mich.]  97 
N.  W.  159.  Bankrupt's  mother  was  gratui- 
tously taken  care  of  by  bankrupt  and  her 
husband;  the  mother  deeded  property  to 
bankrupt,  before  bankruptcy  proceedings, 
for  a  nominal  consideration,  bankrupt  volun- 
tarily deeded  the  property  to  her  husband 
and  shortly  after  applied  for  a  discharge  In 
bankruptcy;  held  a  fraudulent  conveyance 
and  not  in  execution  of  a  trust  to  convey 
the  property  to  the  husband  in  satisfaction 
of  the  expenses  incurred  in  caring  for 
bankrupt's  mother.  Breschemier  v.  Houston 
[Iowa]    96   N.   W.   756. 

4.  A  deed  which  merely  ratifies  one  pre- 
viously executed  Is  not  fraudulent  as  to  one 
who  was  not  a  creditor  at  the  time  the 
first  was  executed.  Searcy  v.  Gwaltney 
Bros.    [Tex.   Civ.   App.]    81  S.  W.   576. 

5.  Where  actual  fraud  or  an  intent  to 
defeat  their  rights  is  shown.  See  post,  §  3, 
Who  may  a,ttack.  In  the  absence  of  Intent 
to  defraud,  a  conveyance  is  not  fraudulent 
as  to  subsequent  creditors.  Searcy  v. 
Gwaltney  Bros.  [Tex.  Civ.  App.]  81  S.  W. 
576.  Fraud  is  to  be  inferred  from  circum- 
stances when  they  are  such  as  to  lead  a  rea- 
sonable man  to  the  conclusion  that  there 
was  an  intent  to  defraud  creditors.  Miller 
V.  Glllisple,  54  W.  Va.  450,  46  S.  E.  451. 
Evidence  held  to  show  that  a  mortgage  was 
executed  with  the  Intent  on  the  part  of  the 
mortgagor  to  defraud  future  creditors, 
which  intent  was  shared  by  the  mortgagee. 
Levy  v.  Levy  [N.  J.  Eq.]  57  A.  1011.  A 
husband  made  a  voluntary  conveyance  to  his 
wife  prior  to  incurring  Indebtedness.  In 
subsequent  divorce  proceedings,  the  wife 
conveyed  the  property  to  a  son  on  the  theory 
that  the  land  still  belonged  to  the  husband. 
This  conveyance  was  made  to  defraud  the 
husband's  creditors.  Held,  the  original  con- 
veyance fraudulent  and  not  a  reasonable 
provision    for    the    wife    which    the    husband 


1536 


FEAUDULENT  CONVEYANCES  §  1. 


3  Cur.  Law. 


to  existing  creditors,  it  might  be  so  also  as  to  subsequent  creditors.'  There  must 
be  a  conveyance'  of  property  of  value'  out  of  which  the  creditor  could  have  sat- 
isfied a  portion  of  his  claim;"  therefore  there  can  be  no  fraudulent  conveyance 
of  exemptions,^"  except  for  a  liability  incurred  prior  to  the  time  the  property 
was  declared  exempt,^^  or  as  to  a  debt  for  its  purchase  price.^^ 

A  mortgage  to  cover  after-acquired  property,^^  or  to  secure  future  indebted- 
ness,^* or  on  its  face  purporting  to  secure  an  unconditional  debt,  yet  in  fact  to 
secure  a  contingent  liability,  is  not  fraudulent.^^  If  one  be  insolvent  or  if  he 
contemplate  insolvency,  he  cannot  secure  a  pre-existing  debt,  whether  the  mort- 
gagee have  notice  or  not;^'  but  if  money  be  advanced  to  an  insolvent  person,  or 
to  one  contemplating  insolvency  by  one  who  has  no  notice,  security  taken  at  the 
time  will  stand.^' 


could  make  as  against  subsequent  creditors. 
Scott  V.  Aultman  Co.,  211  111.  612,  71  N.  B. 
1112. 

6.  State  V.  Martin   [Conn.]   58  A.  745. 

7.  Evidence  held  to  show  that  property 
levied  on  was  property  of  the  execution 
debtor  and  that  he  had  not  conveyed  It 
fraudulently  or  otherwise.  Lackner  v.  Saw- 
yer [Neb.]  98  N.  W.  49.  Evidence  held  to 
show  that  a  wife  was  the  owner  and  that 
there  had  been  no  conveyance.  Rachofsky 
&  Co.  v.  Benson  [Colo.  App.]  74  P.  655.  An 
Instrument  not  conveying  the  legal  title  is 
not  fraudulent.  Meeker  v.  Warren  [N.  J. 
Eg.]  57  A.  421.  Evidence  held  to  show  that 
a  debtor  did  not  own  the  property  which  is 
sought  to  be  made  the  subject  of  a  fraudu- 
lent conveyance.  Thayer  v.  Usher,  98  Me. 
468,   57  A.    839. 

8.  Farm  lease  transferred  from  husband 
to  wife  was  of  no  value.  MoCormiok  Har- 
vesting Mach.  Co.  V.  Pouder,  123  Iowa,  17, 
98  N.  W.  303.  It  is  not  a  fraudulent  con- 
veyance for  one  to  attempt  to  prevent  prop- 
erty coming  to  him,  especially  where  the 
attempt  would  have  proven  futile.  Marshall 
V.  U.  S.  Trust  Co.,  93  App.  Div.  252,  87  N.  T. 
S.  747.  Where  an  heir's  share  of  an  estate 
would  not  cancel  his  indebtedness  to  it, 
his  assignment  thereof  to  his  mother  to  save 
administration  was  not  fraudulent.  Trabue 
V.  Henderson  [Mo.]  79  S.  W.  451.  Under 
Ky.  St.  1903,  §  4203,  a  liquor  license  is  not 
transferrable,  and  an  assignment  thereof  by 
an  insolvent  licensee  did  not  render  his  as- 
signee liable  to  pay  anything  to  the  trustee 
in  bankruptcy.  Bonnie  &  Co.  v.  Perry's 
Trustee,   25  Ky.  L.  B.   1560,   78   S.  W.    208. 

9.  Not  of  property  held  in  trust.  Citizens' 
Nat.  Bank  v.  Sturgis  Nat.  Bank  [Tex.  Civ. 
App.]  81  S.  W.  550.  Property  paid  for  with 
a  wife's  money  was  taken  in  the  name  of 
the  husband.  After  he  became  indebted,  he 
deeded  it  to  her.  Held,  in  the  absence  of 
evidence,  that  credit  was  extended  to  him 
because  of  this  property,  the  conveyance 
could  not  be  assailed.  Torrey  v.  Dickinson, 
111  111.  App.  524.  It  Is  not  a  fraud  on  the 
husband,  as  to  his  curtesy,  for  a  wife  to 
purchase  land  with  her  separate  funds  and 
take  title  in  the  name  of  a  third  person. 
Brennaman    v.    Schell    [111.]    72    N.    E.    412. 

XO.  See  2  Curr.  L.  117,  N.  55.  Statutory 
exemptions.  McClelland  v.  Barnard  [Tex. 
Civ.  App.]  81  S.  W.  591.  Money  used  for 
family  living  expenses.  Gray  v.  Arnold,  140 
Cal.  615,  74  P.  303.     Creditors  have  no  right 


to  redeem  from  a  mortgage  foreclosure,  the 
equity  of  redemption  of  which  constituted 
a  homestead  and  which  had  been  transferred 
by  the  debtor.  Palmer  v.  Bray  [Mich.]  98 
N.  W.  849. 

Homestead  is  not  a  subject  of  fraudulent 
conveyance  (National  Bank  of  Commerce  v. 
Chamberlain  [Neb.]  100  N.  W.  943;  Baxter 
V.  Avery  [Neb.]  98  N.  W.  667;  Stam  v. 
Smith  [Mo.]  81  S.  W.  1217;  Baxter  v.  Avery 
[Neb.]  98  N.  W.  667;  Heidelbaoh  Friedlander 
&  Co.  v.  Carter  [Tex.  Civ.  App.]  79  S.  W. 
346),  nor  Is  an  equity  of  redemption  therein 
(Palmer  v.  Bray  [Mich.]  98  N.  W.  849),  nor 
proceeds  of  sale  thereof  (Harris  v.  Meredith 
[Mo.  App.]  81  S.  W.  203),  but  the  interest 
in  a  parent's  homestead  descending  to  an 
adult  child  not  occupying  it  is  (Hollinger 
V.  Boatman's   Bank   [Kan.]    77   P.   263). 

11.  Walker  v.  Harold,  44  Or.  205,  74  P. 
705. 

12.  Set  up  that  the  money  borrowed  was 
all  he  had  which  was  less  than  the  exemp- 
tion law  allows.  Bass  v.  Citizens'  Trust  Co., 
32  Ind.  App.   583,  70  N.  E.    400. 

13.  Future  rents  and  profits;  cattle  to  be 
acquired;  future  crops.  Melton  v.  Williams 
Co.    [Miss.]    36   So.   152. 

14.  Made  to  secure  advances  during  the 
existence  of  business  relations.  Melton  v. 
Williams  Co.  [Miss.]  36  So.  152.  Provision 
in  a  mortgage  to  secure  notes  and  balance 
on  an  open  account  is  not  rendered  void  by 
a  provision  that  payments  by  mortgagor 
should  first  be  applied  to  unsecured  indebted- 
ness.    Id. 

15.  Given  to  secure  the  mortgagee  as 
surety  of  the  mortgagor  on  another  debt. 
Gee  V.  Van-Natta-Lynds  Drug  Co.  [Mo.  App.] 
78  S.  W.   288. 

16.  A  mortgage  executed  In  contempla- 
tion of  insolvency  to  secure  an  existing 
debt  Is  fraudulent  as  to  creditors.  Miller  v. 
Jourley    [N.    J.    Eq.]    55   A.    1083. 

17.  Regina  Music  Box  Co.  v.  Otto  &  Sons 
[N.  J.  Eq.]  56  A.  715.  If  a  corporation  mort- 
gage to  trustees  to  secure  an  antecedent 
debt  pursuant  to  an  agreement  with  a  cred- 
itor to  whom  such  mortgage  is  to  be  given 
and  the  mortgage  covers  property  then  own- 
ed and  afterwards  to  be  acquired,  and  pro- 
viding that  the  trustees  may  sell  on  default 
of  payment,  and  a  further  provision  that 
they  shall  deliver  the  bonds  secured  to  or 
upon  the  order  of  the  company,  such  mort- 
gage Is  not  fraudulent.     Id. 


[To  be  concluded.] 
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Sales  hy  a  retailer. of  his  entire  stock  at  a  single  transaction}^ — There  is  a 
conflict  of  authority  as  to  whether  statutes  are  constitutional  which  make  a  sale  by 
a  retailer  of  his  entire  stock  at  a  single  transaction  fraudulent  unless  recorded. 
Such  a  statute  was  held  void  in  Utah^'  and  valid  in  Connecticut.^"  It  is  held  in 
Indiana  that  in  order  to  uphold  such  legislation,  it  is  necessary  that  it  be  con- 
strued as  giving  the  creditor  a  lien  analogous  to  that  of  a  vendor  or  material- 
man."^ Any  other  construction  would  render  it  unconstitutional.""  The  pro- 
visions of  such  statutes  are  intended  to  prevent  fraud  and  not  to  change  the  law 
as  to  the  effect  of  retention  of  possession  by  vendor  after  sale."' 

As  a  general  rule,  transfers  of  personal  property  are  to  be  construed  accord- 
ing to  the  laws  of  the  place  of  contract,"*  but  not  a  transaction  consummated 
outside  a  state  for  the  express  purpose  of  evading  its  laws."" 

Consideration}'^ — A  volimtary  conveyance  made  in  good  faith  by  a  solvent 
debtor  is  not  fraudulent,"^  unless  so  declared  by  statute,"^  and  will  not  be  ren- 
dered so  by  subsequent  insolvency  not  produced  by  causes  existing  at  the  time  of 
the  conveyance,"'  nor  is  such  a  conveyance  fraudulent  as  to  a  subsequent  pur- 
chaser who  has  constructive  notice;'"  but  otherwise  if  the  debtor  was  insolvent  at 
the  time,'^  or  rendered  so  by  such  conveyance.'"     In  determining  whether  a  con- 


is.     See   2  Curr.  L.  117,   n.   41. 

19.  Act  March  14,  1901,  c.  67,  deprives 
a  merchant  owing  debts  of  his  liberty  to 
contract,  is  class  legislation  and  cannot  be 
sustained  as  within  the  police  power.  Block 
V.    Schwartz,    27  Utah,   387,   76   P.   22. 

20.  Gen.  St.  1902,  §  4868.  Walp  v.  Mooar, 
76  Conn.  515,  57  A.  277. 

ai.  Sellers  v.  Hayes  [Ind.]  72  N.  B.  119. 
Such  a  sale  cannot  be  impeached  by  a 
trustee  in  bankruptcy.     Id. 

22.  If  such  a  statute  is  construed  so  as  to 
give  a  creditor  Trhose  claim  arises  from  the 
sale  of  any  part  of  the  stock  a  right  to  sub- 
ject the  whole  stock  to  liability  for  his  in- 
debtedness, it  Is  unconstitutional  as  depriv- 
ing creditors  of  the  equal  protection  of  the 
laws.     Sellers  v.   Hayes   [Ind.]   72   N.   B.   119. 

23.  Spencer  v.  Brougliton  [Conn.]  68  A. 
236. 

24.  See    Conflict   of   laws,    3    Curr.   L.    720. 

25.  Goods  taken  to  New^  York,  sold  there, 
and  brought  back  to  Connecticut  the  next 
day  for  the  purpose  of  avoiding  a  Connecti- 
cut statute  relative  to  the  sale  of  stocks 
of  merchandise  at  a  single  transaction. 
Walp  V.   Mooar,   76  Conn.   515,   57  A.   277. 

26.  See  2  Curr.  D.   117. 

27.  Prom  husband  to  wife  for  the  pur- 
pose of  making  reasonable  provision  for  her. 
Johnson  v.  Murphy  [Mo.]  79  S.  'W.  909. 
Grantor  must  make  himself  Insolvent  by 
gifts  before  they  can  be  attacked  by  gen- 
eral creditors.  Rogers  v.  Dimon,  106  111. 
App.  201;  by  a  solvent  debtor  to  his  wife. 
White  V.  Besse  [Cal.]  78  P.  649.  Where  no 
fraudulent  intent  is  shown.  Polk  County 
Nat.  Bank  v.  Scott  [C.  C.  A.]  132  F.  897. 
An  assignment  of  an  insurance  policy  on 
the  assignor's  life,  while  solvent  and  with 
no  intent  to  defraud  creditors.  King  v. 
Cram,  185  Mass.  103,  69  N.  B.  1049;  State  v. 
Martin   [Conn.]   58  A.   745. 

28.  Under  Code  189«,  §  2156,  a  voluntary 
conveyance  is  void  as  to  existing  creditors, 
whatever  the  intent  or  financial  condition  of 
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the  grantor.  Wood  v.  Potts  [Ala.]  37  So. 
253.  Creditors  may  attack  regardless  of  the 
sufficiency  of  grantor's  assets.  -Id. 

20.  Insolvency  caused  by  conversion  of  a 
trustee  on  whose  bond  he  was  surety.  John- 
son v.  Murphy  [Mo.]  79  S.  W.  909.  The  hap- 
pening of  disaster  subsequently,  not  contem- 
plated at  the  time,  does  not  affect  validity. 
State  v.  Martin   [Conn.]   58  A.   745. 

30.  A  voluntary  conveyance  by  an  entry- 
man  before  patent  issued  is  not  void  as  to 
the  patentee's  mortgagee  after  patent  is- 
sued, the  deed  having  been  recorded  as  soon 
as  executed.  Bernardy  v.  Colonial  &  U.  S. 
Mortg.  Co.    [S.  D.]   98  N.  W.   166. 

31.  Made  by  member  of  an  Insolvent  part- 
nership. Gray  v.  Brunold,  140  Cal.  615,  74 
P.  303.  VoluTitary  conveyance  by  debtor  to 
one  who  conveyed  in  consideration  of  one 
dollar  and  marriage  and  a  voluntary  convey- 
ance from  the  married  couple  held  fraudu- 
lent. Bayley  v.  Bayley  [N.  J.  Eq.]  57  A  271. 
A  delivery  of  a  written  assignment  of 
shares  of  stock  while  the  donor  retained 
the  use  of  the  certificates  to  control  the 
stock  did  not  complete  a  valid  gift,  and  a 
transfer  by  surrender  of  the  certificates 
after  becoming  insolvent  is  fraudulent.  Al- 
len-West Commission  Co.  v.  Grumbles  [C. 
C.  A.]  129  P.  287.  A  vendor  retained  the 
title  after  receiving  the  purchase  price.  The 
vendee  when  Insolvent  conveyed  to  another, 
no  consideration  being  passed.  Sievers  v. 
Martin    [Ky.]    82    S.    W.    631. 

32.  Under  Code,  §  1547,  where  the  assets 
exceeded  liabilities  by  $125,  but  the  grantor 
was  entitled  to  $1,500  exemptions.  Williams 
V.  Hughes  [N.  C]  48  S.  B.  518.  A  voluntary 
conveyance  by  wife  to  husband.  Multz  v. 
Price,  91  App.  Div.  116,  86  N.  T.  S.  480. 
After  verdict  rendered  in  a  tort  action,  the 
defendant  conveyed  all  his  property  with- 
out consideration.  Goothye  v.  Delatour,  111 
La.  766,  35  So.  896.  In  Louisiana,  the  dqte 
of  a  debt  for  tort  is  the  date  of  verdict 
rendered.     Id. 
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sideration  was  passed,  the  transaction  is  to  be  considered  in  the  light  of  sur- 
rounding circumstances.^'  A  conveyance,  pursuant  to  a  promise  the  grantor  was 
not  legally  obliged  to  fuUfil,  is  not  without  consideration.^*  Mere  inadequacy 
of  consideration  does  not  render  a  conveyance  fraudulent,'^  but  such  fact  may 
be  considered  in  determining  the  good  faith  of  the  transaction,'"  and  whether 
the  consideration  was  adequate  is  a  question  for  the  jury.'^ 

Retention  of  possession  or  apparent  title.^^ — ^Retention  of  possession  by  the 
grantor  raises  a  presumption  of  fraud,'"  but  such  presumption  is  not  conclusive 
if  the  deed  be  of  record.*"  In  most  states,  it  is  provided  by  statute  that  a  sale 
of  personal  property  not  followed  by  immediate  delivery  and  continued  change 
of  possession  is  void*^  as  to  creditors  and  subsequent  purchasers  in  good  faith,*^ 
unless  recorded,*'  though  in  Oklahoma,  such  a  sale,  though  recorded,  was  held 
void  as,  to  existing  creditors,  regardless  of  statute,**  and  in  Colorado,  that  cred- 
itors have  actual  knowledge  of  such  sale  is  of  no  consequence.*^  Such  a  sale 
is  fradulent  as  to  subsequent  creditors,*"  but  a  subsequent  incumbrancer  must 
show  that  he  became  such  in  good  faith.*''  Words  "immediate  delivery"  wiU  be 
given  a  reasonable  construction,*'  and  what  constitutes  a  change  of  posssession 
is  purely  a  question  of  fact.*°    The  delivery  must,  if  possible,  be  real  and  ex- 


33.  An  Insolvent  debtor  executed  to  his 
brother  a  mortgage  on  all  his  property, 
though  he  had  repeatedly  declared  that  he 
owed  him  nothing.  Adams  v.  Dempsey,  35 
Wash.  80,  76  P.  538.  Where  evidence  showed 
the  improbability  of  the  purchaser  having 
the  money  and  he  was  preparing  to  ship  the 
goods  out  of  the  state  to  a  place  of  which  he 
had  no  knowledge,  sale  held  fraudulent. 
Jordan  v.  Crickett,  123  Iowa,  576,  99  N.  W. 
163.  Complaint  alleging  that  a  debtor  paid 
to  the  purchaser  at  an  execution  sale  the 
amount  of  his  bid  and  took  an  assignment 
of  the  certificate  of  sale  to  a  third  party 
who  held  for  his  benefit  as  volunteer  to  pre- 
vent a  resale  in  satisfaction  of  an  unpaid 
portion  of  the  judgment  alleges  that  the 
debtor  paid  for  the  certificate  with  his  own 
money.  Balph  v.  Magaw  [Ind.  App.]  70  N. 
B.  188.  Declaration  in  the  deed  that  the 
price  was  paid  is  insufficient.  Goothye  v. 
Delatour,  111  La.   766,   35   So.  896. 

34.  Where  a  parent,  pursuant  to  an  oral 
promise,  conveyed  property  to  her  daughter 
to  save  her  harmless  as  surety  on  the 
mother's  notes.  Scudder  &  Co.  v.  Morris 
[Mo.   App.l    82   S.   W.    217. 

35.  Urdangen  &  G.  Bros.  v.  Doner,  122 
Iowa,  533,  98  N.  W.  317;  Mueller  v.  Renkes 
[Mont]  77  P.  512. 

36.  Urdangen  &  G.  Bros.  v.  Doner,  122 
Iowa,  533,  98  N.  W.  317.  Where  grantor  was 
hopelessly  insolvent  of  which  grantee  had 
notice  when  he  took  a  conveyance  for  an 
inadequate  consideration.  Doxsee  v.  Wad- 
dick   [Iowa]   98   N.  W.   110. 

37.  Southern  Loan  &  Trust  Co.  v.  Ben- 
bow,  135  N.  C.  303,  47  S.  E.  435.  An  ante- 
nuptial agreement  to  pay  an  affianced  wife 
$10,000  in  case  she  was  the  survivor  Is  a 
sufficient  consideration  for  a  postnuptial 
conveyance.  Clow  v.  Brown  [Ind.  App.]  72 
N.    B.    534. 

38.  See   2   Curr.  L.   118. 

39.  Casts  the  burden  on  the  parties  to 
show  that  it  is  consistent  with  the  deed. 
Colston  V.  Miller  [W.  Va.]  47  S.  E.  268. 
Whenever  the  owner  of  personal  property 
puts   another   in   possession   and    clothes   him 


with  th&  Indicia  of  ownership,  he  loses  his 
right  thereto  as  against  subsequent  pur- 
chasers and  creditors  of  that  person.  Judy 
V.  Evans,  109  111.  App.  154.  It  is  fraudulent 
per  se.  Morris  v.  Coombs,  109  111.  App.  176. 
To  sustain  a  claim  of  payment  of  considera- 
tion on  the  testimony  of  a  grantee,  where 
the  grantor  remains  in  possession,  it  must 
be  clear,  positive,  consistent  with  other  evi- 
dence and  free  from  self-contradiction. 
Colston  V.   Miller   [W.   Va.]    47  S.  E.   268. 

40.  Stam    V.    Smith    [Mo.]    81    S.    W.    1217. 

41.  Transfer  of  possession  14  months 
after  sale,  held  void.  Stewart  v.  Hoffman 
[Mont.]  77  P.  689.  In  Illinois,  secret  liens 
are  constructively  fraudulent  as  to  creditors. 
In  re   Rodgers    [C.   C.  A.]    125   F.    169. 

42.  Burns'  Rev.  St.  1901,  §  6636.  Warner 
V.    Warner,    30    Ind.    App.    578,    66    N.    E.    760. 

43.  Under  Iowa  Code,  1897,  §  2906,  a  sale 
or  mortgage  Is  void  as  to  existing  creditors. 
In  re  Tweed,  131  F.  355. 

44.  Washburn    v.    Gates    [Okl.]    76    P.    151. 

45.  Under  Mill's  Ann.  St.  §  2027.  Helgert 
V.  Stewart  [Colo.  App.]  77  P.  1091. 

46.  Comp.  Laws,  §  9520,  relative  to  sale 
of  goods  unaccompanied  by  immediate  de- 
livery. Williams  v.  Brown  [Mich.]  100  N. 
W.  786. 

47.  After  sale  without  change  of  pos- 
session, vendor  mortgaged  the  property. 
First  Nat.  Bank  v.  Yeoman   [Okl.]   78  P.  388. 

48.  Under  Civ.  Code,  §  3440,  where  the 
vendee  went  into  possession  the  day  after 
the  sale,  it  was  sufficient,  though  the  sheriff 
levied  an  attachment  against  the  goods  in 
the  meantime  after  being  Informed  that 
they  had  been  sold.  Feeley  v.  Boyd,  143 
Cal.  282,  76  P.  1029.  Where  a  bill  of  sale 
of  the  property  was  executed  and  delivered 
to  an  agent  of  the  creditor  and  the  goods 
moved  into  a  separate  room  of  the  debtor's 
warehouse,  there  was  a  sufficient  delivery  to 
pass  the  property  as  against  a  trustee  in 
bankruptcy  proceedings  Instituted  more 
than  four  months  thereafter.  Allen  v.  Hol- 
lander, 128  P.  159. 

49.  Ranch  employe  moving  goods  pur- 
chased   from    his    employer    into    his    room 
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elusive  in  the  yendee.""  The  change  of  possession  must  be  actual  and  not  in 
trust,  continued,  instead  of  transient."^  A  mortgage  of  a  stock  of  goods,  under 
which  the  mortgagor  is  permitted  to  sell  them  in  the  usual  course  of  business 
without  accounting  for  the  proceeds,  is  fraudulent;"^  but  the  mere  withholding 
a  mortgage  from  record  is  not.''^ 

■Reservation  of  benefits  and  resulting  trusts.^^ — Secret  trusts  created  to  hinder, 
delay  and  defraud  creditors  are  fraudulent.""  A  debtor  cannot  provide  for  his 
future  support."* 

Intent.^'' — Neither  insolvency  nor  financial  embarrassment  taint  a  debtor's 
commercial  transactions  with  fraud,"'  and  no  legal  presumption  of  fraud  arises 
from  the  fact  that  debts  are  subsequently  created ;"°  but  unless  otherwise  provided 
by  statute,^"  the  transfer  must  have  been  made  with  intent  to  hinder,  delay  and 
defraud  creditors."^     Fraud  is  never  presumed,'^  but  must  be  established  by  a 


held  sufficient.  Rapple  v.  Hughes  [Idaho]  77 
P.  722.  Whether  a  statute  requiring  sales 
to  be  accompanied  by  delivery  and  change 
of  possession  has  in  a  given  instance  been 
complied  with  is,  where  the  evidence  is 
undisputed  as  to  the  permanence  of  the 
statutory  requirements,  a  question  for  the 
court,  otherwise  for  the  jury.  Reynolds  v. 
Beck    [Mo.    App.]    83    S.    W.    292. 

60.  Reynolds  v.  Beck  [Mo.  App.]  83  S. 
W.    292. 

51.  Under  Rev.  St.  1899,  §  3410,  providing 
that  sales  must  be  accompanied  by  delivery 
and  followed  by  a  continued  change  of  pos- 
session. Reynolds  v.  Beck  [Mo.  App.]  83  S. 
W.  292.  Where  one  purchased  a  team  and 
wagon  from  a  liveryman,  kept  It  in  his  pos- 
session two  months  and  then  sent  it  back 
to  be  boarded  at  the  barn.  The  liveryman 
let  the  team  out  and  kept  the  proceeds,  but 
accounted  to  the  purchaser.  Held  not  void 
under  the  statute.  Id.  Improper  to  strike 
out  "and  continued"  from  an  instruction. 
GalHok  v.  Bordeaux  [Mont.]  78  P.  583. 
Change  of  possession  should  be  by  actual, 
open  and  visible  signs,  such  as  can  be  seen 
by  the  public.  Morris  v.  Coombs,  109  111. 
App.  176. 

52.  Gee  V.  Van  Natta-Lynds  Drug  Co. 
[Mo.  App.]  78  S.  W.  288.  Which  allows  the 
mortgagor  to  retain  possession  and  "use  and 
enjoy"  the  same.  Wilson  v.  Jones  [Colo. 
App.]  78  P.  622.  Otherwise  specific  articles 
which  may  be  used  by"  the  mortgagor  and 
where  such  clause  cannot  be  construed  as 
an  authority  to  sell.  Id.  Agreement  that 
mortgagor  may  sell  goods  mortgaged  in  the 
usual  course  of  business.  If  made  without 
fraudulent  intent  does  not  render  mortgage 
void  as  to  good  unsold.  In  re  Ball,  123  F. 
164. 

53.  Subsequent  mortgagee  must  have  ex- 
tended credit  without  notice  thereof.  First 
Nat.  Bank  v.  Reid,  122  Iowa,  280,  98  N.  W. 
107. 

54.  See   2  Curr.  D.  120. 

55.  Where  insolvent  husband's  earnings 
were  used  for  purchase  of  property  taken  in 
wife's  name.  Wolfsberger  v.  Mort  [Mo. 
App.]  78  S.  W.  817.  Where  a  grantor's  evi- 
dence was  conflicting  as  to  the  consideration 
he  received  and  the  grantee  received  none 
of  the  rents  and  profits  for  several  months 
after  the  conveyance,  evidence  held  sufficient 
to  show  that  it  was  fraudulent.  Wise  v. 
PfafE  [Md.]  56  A.  815.  Conveyance  from 
parent     to     child.     Grantor     still     receiving 


rents    and    profits.     Le   Herisse    v.    Hess    [N. 
J.  Bq.]   57  A.   808. 

56.  Evidence  held  insufficient  to  show  that 
a  transfer  was  made  for  the  consideration 
of  future  support.  MoCormick  Harvesting 
Mach.  Co.  V.  Pouder,  123  Iowa,  17,  98  N.  W. 
303.  Such  a  deed  is  voidable  at  the  in- 
stance of  creditors.  Flaherty  v.  Stephenson 
[W.  Va.]  49  S.  E.  131.  One  cannot  create  a 
trust  of  his  property  for  the  benefit  of  him- 
self and  family  and  thereby  protect  his 
property  from  his  creditors.  Wenzel  v. 
Powder  [Md.]  59  A.  194.  Conveyance  to 
trustees  under  an  agreement  that  they  will 
reconvey  at  grantor's  request  to  use  the 
proceeds  of  any  sale  made  by  them  for  his 
support.  New  York  Public  Library  v.  Til- 
den,  39  Misc.  169,  79  N.  T.  S.  161.  Convey- 
ance to  children  reserving  condition  against 
alienation  without  grantor's  consent  and  to 
grantor  support  for  life  out  of  property. 
Hanna  v.  Charleston  Nat.  Bank  [W.  Va.] 
46   S.   E.    920. 

67.  See  2  Curr.  L.  120. 

68.  Mears  v.  Gage  [Mo.  App.]  80  S.  W. 
712.  A  conveyance  by  an  assignee  for  the 
benefit  of  creditors  for  the  best  price  obtain- 
able at  the  time  was  hejd  not  fraudulent 
as  to  creditors,  though  the  purchaser  real- 
ized an  immense  profit  on  turning  over  the 
goods.     Curnen   v.   Reilly,   90  N.   T.   S.   974. 

59.  Searcy  v.  Gwaltney  Bros.  [Tex.  Civ 
App.]    81    S.    W.    576. 

60.  Under  Civ.  Code,  §  3442,  providing 
that  a  conveyance  by  an  insolvent  without 
consideration  is  deemed  fraudulent.  Gray 
V.    Brunold,    140    Cal.    615,    74   P.    303. 

61.  Where  one  a  resident  of  New  York 
engaged  in  business  in  Pennsylvania  and  in 
Montana,  being  unsuccessful  in  the  latter 
state,  desired  to  close  out  his  business  there, 
his  attorney  sold  his  stock  for  him,  telling 
the  purchaser  that  the  seller  desired  to 
withdraw  from  business  by  reason  of  ill 
health;  there  was  at  the  time  no  suspicion 
but  that  the  seller  was  prosperous.  Prior 
to  the  sale,  the  goods  had  been  falsely  in- 
ventoried at  J28,000;  they  had  become  shop 
worn  since  then  and  were  sold  for  $7,500; 
held  not  a  fraudulent  conveyance.  Gans  v. 
Weinstein,  83  App.  Div.  358,  82  N.  T.  S.  28o] 
A  conveyance  by  one  who  was  not  Insolvent 
aside  from  partnership  liabilities  and  who 
did  not  consider  himself  nor  was  he  a  mem- 
ber of  the  firm  under  the  decisions  of  the 
state  of  his  residence,  but  was  so  adjudged 
by   the   bankruptcy   court   after   the   contest, 
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preponderance  of  evidence,"'  and  the  fact  that  the  parties  to  the  transaction  were 
relatives  does  not  change  this  rule."*  It  is  ordinarily  a  question  of  fact  whether 
a  transfer  of  property  was  made  with  fraudulent  intent,'^  especially  where  the 
fraud  depends  on  a  variety  of  circumstances  arising  from  motive  and  inferences 
from  circumstantial  evidence;""  but  in  considering  such  cases,  the  principle  is  ap- 
plied that  one  intends  the  natural  and  probable  consequences  of  his  acts."^  In- 
tent to  defraud  may  be  proved  by  circumstances  surrounding  the  transaction,"' 
but  must  be  determined  from  all  the  evidence."' 

Fraud  of  grantee  or  notice  to  him  of  fraud.'"' — Where  the  grantee  has  no- 
tice of  the  fraudulent  intent  of  the  grantor,'^  or  has  failed  to  comply  with  statu- 


held  not  fraudulent.  Jacobs  v.  Van  Sickle 
[C.  C.  A.]  127  F.  62.  Where  in  an  action  to 
foreclose  a  mortgage  against  an  estate  of  a 
decedent,  the  fact  that  the  widow  did  not 
set  up  a  technical  defense  is  not  evidence 
of  fraudulent  purpose  to  conceal  her  mort- 
gaged   property.     Burnside    v.    Mealer    [Ky.] 

80  S.  W.  785.  Where,  after  a  conveyance,  a 
mortgagor  released  his  mortgage.  Mueller 
V.  Renkes  [Mont.]  77  P.  512.  A  conveyance 
by  husband  to  wife  for  a  valuable  considera- 
tion and  with  consent  of  his  creditors  is 
not  fraudulent.  Budlong  v.  Budlong,  32 
Wash.   672,    73   P.    783. 

62.  Where,  in  a  suit  to  avoid  a  mortgage 
as  fraudulent,  both  the  grantor  and  grantee 
answered  under  oath  and  testified  that  the 
conveyance  was  to  secure  a  bona  fide  in- 
debtedness, a  canceled  note  representing  the 
indebtedness  at  its  date  was  Introduced, 
that  the  grantor  received  a  salary  from 
$2,500  to  $4,000  and  was  engaged  in  outside 
ventures,  that  during  the  years  his  deposits 
had  amounted  to  over  $47,000,  held  no  fraud 
shown.  Jacobs  v.  Van  Sickel,  123  F.  340. 
That  a  preferred  creditor  prosecuted  rapidly 
without  defense  a  suit  in  equity  to  subject 
the  debtor's  land  to  a  confessed  judgment 
does  not  show  fraud  as  to  other  creditors. 
Johnson  v.  Lucas  [Va.]  48  S.  E.  497. 

63.  Where  a  creditor  called  the  fraudu- 
lent grantee  as  his  witness  and  such  grantee 
testified  that  the  conveyance  was  not  fraud- 
ulent, it  would  not  be  set  aside  on  the 
ground  that  such  testimony  was  suspicious 
and  not  entitled  to  credit.  American  Hoist 
&  Derrick  Co.  v.  Hall,  208  111.  597,  70  N.  B. 
581.  A  judgment  setting  aside  a  transfer  of 
property  by  a  bankrupt  on  the  ground  of 
fraud  cannot  be  sustained  on  the  theory  of 
actual  fraud  when  the  trial  court  excluded 
over  exception,  evidence  of  good  faith  of  the 
transferee  or  where  the  trial  judge's  opinion 
shows  that  there  was  no  fraudulent  intent 
on  the  part  of  the  parties  and  the  evidence 
would  not  justify  a  finding  that  such  fraud 
existed.     Joseph    v.    Eaff,    82    App.,  Div.    47, 

81  N.  Y.  S.   546. 

64.  It  Is  merely  a  circumstance  tending 
to  excite  suspicion.  American  Hoist  &  Der- 
rick  Co.   v.    Hall,    208    111.    597,    70   N.    E.    581. 

65.  State  v.  Martin  [Conn.]  58  A.  746. 
Where  a  merchant  transferred  his  business 
to  his  wife  for  a  nominal  consideration,  the 
good  faith  of  such  transaction  and  whether 
it  was  a  mere  pretense.  Mazioroff  v.  Com- 
mercial   Bank    [Mich.]    97    N.    W.    763. 

66.  Evidence  as  to  whether  one  acted  as 
agent  in  purchase  and  sale  of  stock.  Brown 
V.  Bayer,  91  Minn.  140,  97  N.  W.  736. 

67.  Transfer  by   an   insolvent   corporation 


to  another  corporation  organized  of  the  same 
persons.  Bean-Chamberlain  Mfg.  Co.  v. 
Standard  Spoke  &  Nipple  Co.  [C.  C.  A.]  131 
F.    215. 

68.  Circulating  reports  that  he  did  not 
intend  to  sell  and  issuing  checks  he  had  no 
funds  to  meet.  New  Tork  Store  Mercantile 
Co.  v.  West  [Mo.  App.]  80  S.  W.  923.  Evi- 
dence held  to  show  fraudulent  Intent.  Id. 
Evidence  sufficient  to  show  fraudulent  in- 
tent.    Parker  v.  Parker  [Xeb.]   96  N.  W.   208. 

69.  Error  to  give  undue  emphasis  to  cer- 
tain facts.  Mears  V.  Gage  [Mo.  App.]  80 
S.  W.  712. 

70.  See   2   Curr.   D.   121. 

71.  Where  shortly  before  failure,  a  debtor 
transferred  to  his  sister  for  an  inadequate 
consideration  and  gave  her  an  order  for 
money  due  him  for  which  no  reason  w^as 
assigned.  Smith  v.  Bigelow  [Iowa]  99  N.  W. 
590.  Where  one  accepted  the  assignment  ol 
a  certificate  of  deposit  bearing  on  its  face 
nptice  of  the  likelihood  of  claims  against 
the  assignors,  evidence  held  to  show  that  he 
had  notice  of  the  fraudulent  intent.  Looney 
V.  Bartlett  [Mo.  App.]  81  S.  W.  481.  Com- 
plaint charging  a  fraudulent  grantee  with 
notice  of  the  fraud  and  that  she  did  not  pay 
a  valuable  consideration  is  sufficient.  Bass 
V.  Citizens'  Trust  Co.,  32  Ind.  App.  583,  70 
N.   B.   400. 

Note:  A  purchaser  for  a  good  considera- 
tion without  notice  of  the  fraud  will  be  pro- 
tected against  his  vendor's  creditors,  though 
the  conveyance  was  made  with  intent  to 
defraud  them.  Crawford  v.  Kirksey,  65  Ala. 
282,  28  Am.  Rep.  704;  Galbreath  v.  Cook,  30 
Ark.  417;  Fishel  v.  Lockard,  52  Ga.  632; 
Spieer  v.  Robinson, '73  111.  519;  Studabaker 
V.  Langard,  79  Ind.  320;  Durkee  v.  Chambers, 
57  Mo.  575;  State  v.  Mason,  112  Mo.  378,  34 
Am.  St.  Rep.  390;  Crabb  v.  Morrissey,  31  Neb. 
161;  Holmes  v.  Clark,  48  Barb.  [N.  T.]  237; 
Leman  v.  Borden,  83  Tex.  620;  Hinds  v. 
Keith,  57  F.  10;  Prewit  v.  Wilson,  103  U.  S. 
22.  Contra,  Hildreth  v.  Sands,  2  Johns.  Ch, 
[N.  T.]  35.  But  where  a  purchaser  has 
knowledge  of  the  fraudulent  intent  of  the 
vendor,  the  transaction  is  invalid  as  to  cred- 
itors, though  a  full  and  valuable  considera- 
tion was  given.  Smith  v.  Collins,  94  Ala. 
394;  Christain  v.  Greenwood,  23  Ark.  258,  79 
Am.  Dec.  104;  Ruffling  v.  Tilton,  12  Ind.  260; 
Howe  V.  Ward,  4  Me.  195;  Biddinger  v. 
Wiland,  67  Md.  359;  Burley  v.  Marsh,  11  Neb. 
291;  Robinson  v.  Holt,  39  N.  H.  567,  75  Am. 
Dec.  233;  Fullerton  v.  Viall,  42  How.  Pr.  [N. 
T.],  294;  Roeber  v.  Bowe,  26  Hun.  [N.  T.] 
554;  Mills  v.  Howeth,  19  Tex.  257;  Traylor 
V.  Townsend,  61  Tex.  144;  O'Deary  v.  Duvall, 
10   Wash.    666;   Livesay   v.    Beard,    22   W.    Va. 
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tory  requirements,  the  tranfer  is  void  as  to  creditors/^  irrespective  of  the  fact 
that  the  transaction  was  based  on  valuable  consideration,"  unless  full  value  was 
paid,'*  and  he  is  a  mere  trustee  in  respect  to  them;'"  but  if  he  has  no  notice  of 
the  fraudulent  intent,'"  or  of  facts  sufficient  to  put  a  reasonably  prudent  man 
on  inquiry,  he  acquires  a  good  title."  One  who  assails  a  transfer  must  prove 
the  fraud  and  the  grantee's  notice  thereof;'*  but  where  the  grantor  purposed  a 
fraud  and  the  consideration  was  only  nominal;'"  a  prima  facie  case  is  established 
and  the  burden  shifts  to  the  grantee  to  show  himself  a  bona  fide  purchaser.  Sus- 
picion of  fraud  is  not  notice,*"  and  notice  received  after  the  transaction  was 
consummated  does  not  affect  his  rights.*^  Eelationship  of  parties  and  cir- 
cumstances under  which  the  transaction  was  carried  out  may  be  considered,*^ 
and  the  debtor's  reputation  for  paying  his  debts  in  the  place  where  the  sale  was 
made  is  evidence  of  the  vendee's  notice;*^  but  where  the  facts  are  not  such  that 
fraud  could  be  presumed,  the  parties  are  not  required  to  explain  suspicious  trans- 
actions.** 

Relationship  of  parties.^^ — The  mere  fact  that  a  transaction  is  between  rela- 


585;  Clements  v.  Nicholson,  6  "Wall.  [U.  S.] 
299,  18  Law  Ed.  786. — From  note  to  Kansas 
Moline  Plow  Co.  v.  Sherman  [Okl.]  32  L. 
R.  A.  33. 

72.  One  who  purchased  the  entire  stock 
of  a  retailer  at  a  single  transaction  and  did 
not  see  that  the  purchase  price  was  applied 
to  the  payment  of  claims  of  creditors  as  re- 
quired by  statute.  Kohn  v.  Pishbach 
[Wash.]  78  P.  199.  Immaterial  that  he  had 
disposed  of  the  goods.     Id. 

73.  A  fortiori  one  without  consideration. 
Davis  V.  Gulp  [Tex.  Civ.  App.]    78  S.   W.   554. 

74.  A  sale  is  not  presumptively  fraudu- 
lent, though  the  grantee  knows  of  the  gran- 
tor's insolvency  when  he  pays  full  cash 
value  but  does  not  arrange  for  its  applica- 
tion to  payment  of  debts.  Meyer  Bros.  Drug 
Co.  V.  Durham  [Tex.  Civ.  App.]  79  S.  W. 
860.  That  the  debtor  did  not  turn  the  pro- 
ceeds of  a  sale  to  his  trustee  in  bankruptcy 
does  not  affect  the  rights  of  a  bona  fide 
vendee.  Urdangen  &  G.  Bros.  v.  Doner,  122 
Iowa,  533.  98  N.  W.  317. 

75.  Grantee  of  partnership  property  can- 
not claim  rents  while  firm  debts  remain  un- 
paid. Lawson  v.  Dunn  [N.  J.  Eq.]  57  A. 
415. 

78.  Where  a  bank  took  a  conveyance,  evi- 
dence held  insufficient  to  show  notice  of  the 
fraudulent  intent.  Grandin  v.  First  Nat. 
Bank  [Neb.]  98  N.  W.  70.  Both  vendor  and 
vendee  must  be  shown  to  have  intended  to 
commit  a  fraud.  Edwards  v.  Story,  105  111. 
App.  433.  Where  grantee  had  paid  part  of 
the  purchase  price  and  taxes  and  put  up 
valuable  improvements,  but  had  not  received 
title  bond  until  after  grantor  became  in- 
solvent, evidence  held  to  show  that  he  was 
a  bona  fide  purchaser  in  good  faith.  Wil- 
liamson V.  Blackburn  [Ky.]  82  S.  W.  600. 
Where  a  grantee  has  promised  to  hold  the 
property  in  trust  for  the  grantor's  children, 
his  subsequent  failure  to  keep  his  promise 
did  not  constitute  fraud  sufficient  to  con- 
vert the  deed  into  an  instrument  creating 
a  trust.  Willis  v.  Robertson,  121  Iowa,  380, 
96   N.  W.   900. 

77.  Though  a  Bale  is  made  to  defraud 
creditors.  Urdangen  &  G.  Bros.  v.  Doner, 
122  Iowa,  533,  98  N.  W.  317.  That  the  seller 
is  known  by  the  buyer  to  be  deeply^indebted 


or  Insolvent  Is  not  sufficient  to  charge  the 
buyer  with  want  of  good  faith.  Sellers  v. 
Hayes   [Ind.]    72  N.   E.   119. 

78.  Where  a  cestui  qui  trust  assigned  hla 
interest  to  the  trustee,  evidence  held  In- 
sufficient to  show  that  the  trustee  knew  of 
or  shared  the  purpose  to  defraud  creditors. 
Bronson  v.  Thompson  [Conn.]  58  A.  692. 
The  fact  that  action  is  pending  against  the 
debtor  at  the  time  of  conveyance  is  insuffi- 
cient to  show  that  the  grantee  had  notice  of 
the  fraud.  Graham  v.  Morgan  [Miss.]  35 
So.  874.  Evidence  insufficient  to  show  that 
a  grantee  had  notice  of  the  fraudulent  in- 
tent. Wheby  v.  Moir,  102  Va.  875,  47  S.  E. 
1005.  Evidence  held  for  the  jury.  Mears  v. 
Gage    [Mo.  App.]    80   S.   W.   712. 

79.  Heyman  v.  Swift,  91  App.  Div.  352,  86 
N.  T.  S.  584.  A  grantee  who  purchases  sub- 
sequent to  issue  of  execution  levy  must 
prove  that  his  purchase  was  for  value  to 
bring  him  within  the  protection  of  Ky.  St. 
1903,  §  2358,  providing  that  he  shall  not  be 
affected  unless  memorandum  was  filed  in 
the  county  where  the  land  lies.  Gorman  v 
Glenn,    25   Ky.   L.   R."l755,    78   S.    W.    873. 

80.  Urdangen  &  G.  Bros.  v.  Doner  122 
Iowa,  533,  98  N.  W.  317;  Hooks  v.  Pafford 
[Tex.  Civ.  App.]  78  S.  W.  991.  Insolvency 
is  not  to  be  inferred  from  suspicious  circum- 
stances but  must  be  proved.  Doxsee  v 
Waddick,  122  Iowa,  599,  98  N.  W.  483.  That 
purchaser  knew  this  vendor  contemplated 
winding  up  his  business  is  insufficient.  Id. 
Other  suspicious  transactions  are  inadmissi- 
ble as  against  a  grantee  without  evidence 
that  he  had  notice   of  them.     Id. 

81.  Urdangen  &  G.  Bros.  v.  Doner  122 
Iowa,    533,    98    N.    W.    317. 

82.  One  conveyed  to  his  brother  for  an 
inadequate  consideration,  taking  back  a 
mortgage  for  the  price  which  was  never  re- 
corded. Noble  V.  Laidlaw  [Mich.]  100  N.  W 
179. 

83.  Hooks  V.  Pafford  [Tex.  Civ.  App.1  78 
S.   W.   991. 

84.  Johnson  v.  Lucas  [Va.]  48  S.  E    497 

85.  See  2  Curr.  L.   122. 

Note:  The  mere  existence  of  the  relation 
of  husband  and  wife  between  grantor  and 
grantee  does  not  of  itself  create  a  prima  facie 
presumption  of  fraud  (Droop  v.  Ridenour,  11 
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tives  does  not  stamp  it  with  fraud/"  but  where  such  transfers  effect  the  defeat 
of  rights  of  creditors,  they  will  be  carefully  scrutinized.*'  The  burden  is  on  the 
parties  to  establish  good  faith,'*  and  if  the  known  conditions  are  such  that  the 
effect  of  the  transaction  will  be  fraudulent,  such  an  intent  will  be  inferred  as  a 
matter  of  law.*'  If  a  parol  trust  in  lands  can  be  created  by  a  husband  in  favor 
of  the  wife,  the  declaration  should  be  explicit  and  unequivocal  and  established 
by  clear  and  convincing  testimony.'" 

Preference  to  creditors?^ — In  the  absence  of  a  statute  prohibiting  it,  the  giv- 
ing of  a  preference  is  not  fraudulent,  though  the  debtor  is  insolvent  and  the 
creditor  is  aware  that  it  will  defeat  other  claims.'^  A  debt  created  jointly  by  the 
debtor  and  another  cannot  be  preferred.'*    The  transfer  by  a  solvent  debtor  is 


App.  D.  C.  224;  Gottleib  v.  Thatcher,  151  U. 
S.  271;  Teller  v.  Bishop,  8  Minn.  226),  and  if 
the  transaction  is  based  on  a  sufficient  con- 
sideration, the  existence  of  the  relationship 
will  not  invalidate  the  transaction  (Grant  v. 
Ward,  64  Me.  239;  Wauser  v.  Lucas,  44  Neb. 
769;  Allen  v.  Perry, 56  Wis.  178).  So  in  trans- 
actions between  husband  and  wife  in  rela- 
tion to  her  separate  estate,  the  same  prin- 
ciples apply  as  are  applicable  between  stran- 
gers. Lipscomb  v.  Lyon,  19  Neb.  511;  Wil- 
liams V.  Harris,  4  S.  D.  22,  46  Am.  St.  Kep. 
753.  The  relation  is,  however,  an  Important 
to  be  considered  In  weighing  the  evidence 
relating  to  good  faith.  McTeers  v.  Perkins, 
106  Ala.  411.  The  mere  existence  of  the  rela- 
tionship stamps  the  transaction  as  one  which 
should  be  closely  scrutinized.  Kelley  v.  Sim- 
mons, 73  Ga.  616;  Hoxie  v.  Price,  31  Wis.  82; 
Kennedy  v.  Powell,  34  Kan.  22;  Kaufman  v. 
Whitney,  50  Miss.  103.— From  note  to  Adoue 
V.  Spencer  [N.  J.  Bq.]   90  Am.  St.  Rep.   499. 

8G.  Conveyance  from  parent  to  child. 
Mu^ler  V.  Benkes  [Mont.]  77  P.  512.  In- 
sufnoient  to  show  fraud  in  a  conveyance  from 
one  to  his  son-in-law.  Johnson  v.  Lucas 
[Va  ]  48  S.  B.  497.  Evidence  held  to  show 
that  a  conveyance  from  husband  to  wife  was 
not  in  fraud  of  creditors.  Graham  v.  Mor- 
gan [Miss.]  35  So.  874.  An  insolvent  debtor 
cannot  give  his  earnings  to  his  wife  and  al- 
low her  to  accumulate  property  in  her  own 
name  (Wolfsberger  v.  Mort  [Mo.  App.]  78  S. 
W  817)  but  the  fact  that  one-third  the  price 
of 'a  house  and  lot  taken  In  the  wife's  name 
was  paid  for  out  of  his  earnings  did  not 
render  the  conveyance  fraudulent.  Such 
amount  was  no  more  than  he  should  have 
contributed  to  the  support  of  the  family 
(Eversole  v.  Bullock  [Ky.]  83  S.  W.  556). 

ST  From  mother  to  son  and  daughter-in- 
law  Penn  v.  Trompen  [Neb.]  100  N.  W  312. 
BeTween  husband  and  wife.  Multz  v  Price, 
Tl  APP.  Div.  16,  86  N.  Y.  S.  480.  Where  a 
husband  transferred,  while  insolvent,  prop- 
erty to  Ws  wife  for  an  inadequate  considera- 
tion, and  did  not  relinquish  possession  but  a 
=innrV  time  thereafter  was  adjudged  a  bank- 
rupt Saxton  V.  Sebring,  96  App.  Div.  570,  89 
i^y^i-  „  „9  Tran.sfer  from  husband  to  wife. 
Lowell  V.  Neal  Loan  &  Banking  Co.,  119  Ga. 
Mfi  46  S  B  847.  Conveyance  from  husband 
to  wife  and  from  the  wife  to  °thers  was 
fraudulent.  Scott  v.  Powers,  Little  &  Co  25 
frauauien  ^^^      Assignment  of 

used  by  a  debtor's  wife  to  purchase  property, 


title  to  which  was  taken  in  her  name,  was 
received  from  the  husband.  Wolfsberger  v. 
Mort  [Mo.  App.]  78  S.  W.  817.  Deed  from 
father  to  son  where  consideration  was  serv- 
ices rendered  three  years  prior  to  its  execu- 
tion.    Mason  v.   Perkins   [Mo.]   79  S.  W.   683. 

88.  A  wife  has  the  burden  of  proving  by 
clear  and  satisfactory  evidence  that  property 
taken  in  her  name  was  paid  for  by  her  with 
money  derived  from  some  source  other  than 
her  husband.  Miller  v.  Gillispie,  54  W.  Va. 
450,  46  S.  E.  451.  A  wife  has  the  burden  of 
proving  that  she  is  an  Innocent  purchaser 
for  a  valuable  oonsideraton.  Walker  v.  Har- 
old, 44  Or.  205,  74  P.  705.  The  burden  Is  on 
a  wife  to  show  that  a  purchase  from  her  hus- 
band was  in  good  faith  and  for  a  considera- 
tion paid  out  of  her  separate  estate.  Rankin 
V.  Goodwin  [Va.]  48  S.  B.  521.  Mere  holding 
of  a  bond  by  wife  is  not  sufficient  evidence 
that  at  the  time  it  was  executed  it  was 
recognized  as  a  debt.  Kline  v.  Kline's  Cred- 
itors [Va.]  48  S.  B.  882.  Their  testimony  is 
to  be  considered  in  the  light  of  their  rela- 
tionship. Colston  v.  Miller  [W.  Va.]  47  S.  E. 
268. 

89.  One  with  no  motive  to  defraud  con- 
veyed all  his  property  in  trust.  Matthews  v. 
Thompson  [Mass.]   71  N.  B.  93. 

90.  Kline  v.  Kline's  Creditors  [Va.]  48  S. 
B.  882. 

91.  See  2  Curr.  L.  122. 

92.  Johnson  v.  Lucas  [Va.]  48  S.  E,  497. 
The  wife  of  a  debtor  may  be  preferred  (Gra- 
ham V.  Morgan  [Miss.]  35  So.  874),  though 
the  consideration  for  the  preference  be  con- 
tingent on  her  surviving  him  (Clow  v.  Brown 
[Ind.  App.]  72  N.  B.  534).  A  parent  may  pre- 
fer his  child.  Id.  A  manufacturing  corpora- 
tion may  prefer  creditors  who  are  directors 
or  officers,  though  the  vote  of  one  or  more 
of  such  officers  is  requred  to  pass  the  resolu- 
tion authorizing  the  preference.  City  Nat. 
Bank  v.  Goshen  Woolen  Mills  Co.  [Ind.]  71 
N.  B.  652.  Where  a  merchant  allowed  a 
creditor  to  take  goods  in  payment,  the  fact 
that  such  creditor  held  a  fraudulent  unre- 
corded chattel  mortgage  on  such  goods  is  im- 
material, the  goods  not  being  taken  by  vir- 
tue of  it.  Crusoe  Bros.  Co.  v.  Kudner  [Mich.] 
99  N.  W.  788.  Conveyance  to  creditor  for  an 
indebtedness  incurred  prior  to  the  indebted- 
ness for  which  the  Judgment  was  rendered 
amounts  to  a  preference,  but  Is  not  illegal. 
Thompson  v.  Wlliamson  [N.  J.  Bq.]  58  A. 
602.  As  to  preferences  under  Nat.  Bank- 
ruptcy Act  1898,  see  Bankruptcy,  3  Curr.  L. 
434. 

93.  Debt    created    by    the    debtor    and    his 
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not  a  preference.'*  In  West  Virginia,  a  mortgage  not  executed  simultaneously 
with  the  creation  of  the  debt  is  not  a  good  preference."'^  After  filing  a  petition 
in  bankruptcy,  a  debtor  is  powerless  to  prefer.""  A  statute  prohibiting  prefer- 
ences is  not  a  bankruptcy  law." 

§  2.  Validity  and  effect.'^ — The  transfer  passes  all  the  grantor's  interest 
subject  to  the  rights  of  his  creditors.""  The  transaction  is  binding  as  between 
the  parties^  and  those  claiming  under  them,"  unless  the  party  seeking  relief  was  not 
in  pari  dplicto,*  or  the  debtor  retained  sufficient  property  to  satisfy  his  liabilities.* 
It  has  been  held,  however,  that  such  property  may  be  recovered  by  the  grantor.'^ 

In  North  Dakota,  a  fraudulent  transfer  is  void  as  to  creditors,  though  made 
through  the  agency  of  a  judicial  sale." 

§  3.  Who  may  attach.'' — ^The  transfer  cannot  be  impeached  by  the  grantor,' 
his  privies,*  his  heirs,^"  or  administrator,^^  unless  he  acts  as  representative  of 
creditors.^^  A  conveyance  made  to  defeat  marital  rights  may  be  assailed  by  the 
widow  of  the  grantor  after  his  death,  and  her  notice  thereof  at  the  time  of  mar- 
riage is  immaterial  if  the  grantor  had  promised  to  procure  a  reconveyance.^'' 
Creditors  of  the  grantor  may  avoid  the  transfer.^*     There  is  a  conflict  of  authority 


wife.  CasweU  v.  Pllkinton  [Mich.]  101  N.  "W. 
212. 

84.  An  agreement  between  a  solvent  debt- 
or and  some  of  his  creditors  for  the  sale 
of  certain  of  his  property  and  a  pro  rata  dis- 
tribution of  the  proceeds  among  such  credit- 
ors. Cumberland  Valley  Bank's  Assignee  v. 
Citizens'  Nat.  Bank,  25  Ky.  L..  R.  1807,  78  S. 
W.  889. 

95.  Under  Code  1899,  c.  74,  5  2.  Peely  v. 
Bryan  [W.  Va.]  47  S.  B.  307.  A  transfer  to 
a  creditor  without  fraudulent  intent  is  not 
as  to  debts  subsequently  contracted  a  prefer- 
ence contrary  to  Code  1899,  c.  74,  5  2.  Feely 
V.  Bryan  [W.  Va.]  47  S.  E.  307. 

9«.  Evidence  held  insufficient  to  show 
that  a  debtor  intended  a  preference  as  to 
collections  by  a  factor  prior  to  bankruptcy, 
and  as  to  collections  thereafter  he  has  no 
title  to  property  with  which  he  could  prefer. 
Ryttenberg  v.  Schefer,  131  1^.  313.  As  to 
what  constitutes  reasonable  cause  to  believe 
a  preference  was  Intended,  see  Bankruptcy, 
3   Curr.  D.    453,    n.    2. 

97.  Session  Laws  1889,  o.  67,  was  not  sus- 
pended by  the  National  Bankruptcy  Act. 
Grunsfeld  Bros.  v.  Brownell  [N.  M.]  76  Pac. 
310. 

98.  See   2   Curr.   L.   123. 

99.  Poling  V.  Williams  [W.  Va.]  46  S.  E. 
704.  Grantor  is  not  thereafter  seised  there- 
of "in  law  or  equity"  within  the  meaning 
of  Mansf.  Dig.  §  3001.  Parrott  v.  Crawford 
[Ind.  T.]  82  S.  W.  688. 

1.  An  assignment  of  personal  property  by 
way  of  mortgage  need  not  be  recorded  as 
between  the  parties  [Burns'  Rev.  St.  1901, 
§  6638].  Warner  v.  Warner,  30  Ind.  App.  578, 
66  N.  E.  760.  Where  husband  deeds  to  wife 
in  fraud  of  creditors.  Hays  v.  Marsh,  123 
Iowa,  81,  98  N.  W.  604;  Chantler  v.  Hubbell 
[Wash.]  75  P.  802;  Ackerman  v.  Peters  [La.] 
36  So.  923;  Looney  v.  Bartlett  [Mo.  App.]  81 
S.  W.  481.  So  far  as  it  is  executory,  it  can- 
not be  enforced;  so  far  as  executed,  the  law 
leaves  the  parties  where  it  finds  them.  Rich 
v.  Hayes  [Me.]  58  A.  62.  Goods  were  sold  to 
a  fraudulent  vendee  on  representations  by 
the  grantor  that  he  owned  the  land.  The 
vendee     then     transferred     the     land     back 


to  the  grantor  who  set  up  that  the 
original  conveyance  was  fraudulent.  Trent 
v.  Edmonds  [Ind.  App.]  70  N.  B.  169.  One 
not  a  party  to  a  fraudulent  conveyance  and 
in  no  way  concerned  in  it  cannot  be  affected 
by  it.     Cook  v.  Landrum  [Ky.]   82  S.  W.   585. 

2.  A  devisee.  Davidson  v.  Dockery,  179 
Mo.  687,  78  S.  W.  624.  Binding  on  grantor's 
heirs  and  devisees.  Willis  v.  Robertson,  121 
Iowa,  380,  96  N.  W.  900. 

3.  Conveyance  procured  from  ignorant  ne- 
groes by  fraud  of  the  grantee.  Hutchinson 
V.  Park  [Ark.]  82  S.  W.  843. 

4.  First  Nat.  Bank  v.  Moor  [Tex.  Civ. 
App.]  79  S.  W.   53. 

5.  Property  transferred  by  husband  to 
wife  recovered  by  him  after  divorce.  Butt- 
lar  V.  Buttlar  [N.  J.  Eq.]  56  A.  722. 

6.  Under  Rev.  Code  N.  D.,  1899,  §§  5541, 
5052,  5080.  Lynch  v.  Burt  [C.  C.  A.]  132  F. 
417. 

7.  See  2   Curr.  L.   125. 

8.  Watts  V.  Vansant  [Md.]  58  A.  433. 
Equity  will  not  aid  a  person  to  profit  by  his 
fraudulent  act.  Poling  v.  Williams  [W.  Va.] 
46  S.  E.  704.  Grantor  is  estopped  to  deny 
the  validity  of  the  conveyance.  RatlitC  v. 
RatlifE,  102  Va.  880,  47  S.  B.  1007. 

9.  Grantor  or'  one  claiming  under  him 
cannot  have  it  set  aside.  Poling  v.  Williams 
[W.  Va.]  46  S.  E.  704. 

10.  Heirs  of  grantor  cannot  attack.  Neal 
V.  Neal  [Ky.]  82  S.  W.  981.  Guardian  of  heir 
may  not  do  so.  Cook  v.  Lee,  72  N.  H.  569, 
58  A.  511. 

11.  Stam  V.  Smith   [Mo.]  81  S.  W.  1217. 

12.  13.     Cook  V.  Lee,  72  N.  H.  569,  58  A.  511. 
14.     Under    Rev.    St.    1889,    §§    3398,    3399,    a 

complaint  to  set  aside  a  fraudulent  convey- 
ance which  does  not  allege  that  plaintiff  is 
a  creditor  does  not  state  a  cause  of  action. 
Reynolds  v.  Faust,  179  Mo.  21,  77  S.  W.  855. 
The  plaintiff  in  a  suit  to  set  aside  a  fraudu- 
lent conveyance  must  prove  that  he  is  a 
creditor  of  the  grantor.  First  Nat.  Bank  v. 
Eastman  [Cal.]  77  P.  1043.  One  whose  claim 
arises  from  a  tort  is  a  creditor  from  the  date 
of  the  injury.  Banks  v.  McCandless,  119  Ga. 
793,  47  S.  E.  332.  A  surety  on  a  bail  bond  in 
trover  who  pays   the  judgment  recovered   is 
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as  to  whether  a  general  creditor  may  attack,  some  courts  holding  that  he  can," 
and  others  that  he  cannot,^®  unless  he  has  no  adequate  remedy  at  law,^'  or  unless 
the  conveyance  was  by  a  nonresident  debtor  of  property  within  the  jurisdiction  of 
the  court  f^  but  the  better  and  prevailing  opinion  seems  to  ,be  that  he  must  first 
reduce  his  claim  to  judgment.^'  It  may  not  be  challenged  by  one  holding  an  il- 
legal claim,^"  nor  by  one  who  has  ratified  a  transaction''^  or  assisted  therein,^^ 
nor  by  one  whose  debt  is  not  due.'°  One  who  has  received  a  part  of  the  pro- 
ceeds of  a  fraudulent  conveyance  cannot  assail  it  until  he  returns  the  money  re- 
ceived.^* An  assignment  of  a  right  to  set  aside  a  fraudulent  conveyance  is  not 
enforceable.'"'  A  conveyance  voidable  as  to  existing  creditors  is  not  therefore 
fraudulent  as  to  a  subsequent  creditor,'"  and  in  the  absence  of  actual  fraud^' 
entertained  toward  him,^'  the  burden  of  which  is  on  him  to  prove,^'  he  cannot 
challenge  it,  especially  if  at  the  time  he  gave  credit  he  knew  of  the  facts  regard- 
ing the  conveyance.^"  One  claiming  title  cannot  maintain  proceedings  in  equity 
to  have  the  cloud  of  a  fraudulent  conveyance  removed  unless  he  is  in  possession.^^ 


a  creditor.  Id.  Under  Mill's  Ann.  St.  §  2030, 
an  Indorsee  of  the  claim  after  the  conveyance 
may  attack.  House  v.  Johnson  [Colo.  App.] 
76  P.  743. 

1!5.  Creditor  does  not  have  to  reduce  his 
claim  to  judgment.  Grunsfeld  Bros.  v. 
Brownell  [N.  M.]  76  P.  310. 

16.  Cannot  maintain  a  creditor's  bill 
against  a  debtor  and  his  fraudulent  grantee. 
Miller  V.  Drane  [V71s.]  99  N.  W.  1017.  A 
simple  contract  creditor  cannot  challenge  a 
fraudulent  conveyance  In  a  Federal  court. 
Viquesney  v.  Allen  [C.  C.  A.]  131  F.  21.  Nor 
can  he  under  the  National  Bankruptcy  Act, 
1898,  §  23a.     Id. 

17.  Davidson  v.  Dockery,  179  Mo.  687,  78 
S.  W.  624. 

18.  First  Nat.  Bank  v.  Eastman  [Cal.]  77 
P.  1043.  Jurisdiction  of  a  nonresident  gran- 
tor of  real  estate  situated  within  the  juris- 
diction of  the  court  may  be  obtained  by  con- 
structive service  of  summons.     Id. 

19.  One  who  does  not  prosecute  his  claim 
to  judgment  cannot  attack  the  validity  of  a 
delivery  under  Mill's  Ann.  St.  §  2027.  Hugus 
&  Co.  V.  Hardenburg  [Colo.  App.]  76  P.  543. 
An  attachment  cannot  be  sustained  where 
the  claim  asserted  has  not  been  reduced  to 
judgment.  Aigeltinger  v.  Einstein  [Cal.]  77 
P.  669.  Must  either  have  reduced  his  claim 
to  Judgment  or  have  a  legal,  equitable  or  at- 
tachment lien  on  the  property.  Davidson  v. 
Dockery,  179  Mo.  687,  78  S.  W.  624.  Creditor 
who  has  not  reduced  his  claim  to  judgment 
cannot  enjoin  disposal  of  property.  Meyers 
v.  Wedel  [N.  J.  Bq.]  67  A.  1008.  In  New 
York,  an  unfiled  chattel  mortgage  Is  void 
only  as  to  judgment  creditors.     In  re  Beede, 

126  F.  853.  "Creditor"  under  Rev.  St.  1895, 
art.  3328,  means  one  who  has  a  legal  lien. 
Does  not  include  a  general  creditor.  Bason 
v    Garrison   [Tex.  Civ.  App.]   82  S.  W.   800. 

20.  Gambling  debt.  Thompson  v.  Wil- 
liamson [N.  J.  Bq.]    58  A.   602. 

31.  "Where  he  accepts  money  from  the 
debtor  with  notice  that  its  source  was  the 
purchaser.  Torreyson  v.  Turnbaugh  [Mo. 
App.]  79  S.  W.  1002.     See  Thompson  v.  Cohen, 

127  Mo.  215,  28  S.  W.  984,  29  S.  W.  885,  for 
an  elaborate  review  of  authorities. 

22.  An  attorney  who  advised  and  assisted 
cannot  thereafter  purchase  an  outstanding 
judgment  and  challenge  such  conveyance. 
Garlinger   v.    Palmer    [C.    C.    A.]    126    F.    906. 


23.  Though  statutes  allow  general  credit- 
ors to  attack.  Frye  v.  Miley,  54  W.  "Va.  324, 
46  S.  E.  135. 

24.  Willis  V.  Robertson,  121  Iowa,  380,  96 
N.  W.   900. 

25.  Assignee  In  bankruptcy  assigned  right 
to  creditor.  Annis  v.  Butterfleld  [Me.]  58  A. 
898. 

26.  A  husband  not  in  debt  nor  contemplat- 
ing entering  business  conveyed  property  to 
his  wife.  Westmoreland  Guarantee  Bldg.  & 
Loan  Ass'n  v.  Thomas,  207  Pa.  513,  56  A.  1072. 
One  who  after  the  conveyance  accepts  re- 
newal notes  and  new  security  is  a  subse- 
quent creditor.  State  Bank  of  Chase  v.  Chat- 
ten  [Kan.]   77   P.    96. 

27.  A  voluntary  conveyance  by  husband 
to  wife  made  in  good  faith  for  the  purpose 
of  making  a  reasonable  provision  for  her. 
Johnson  v.  Murphy  [Mo.]  79  S.  W.  909. 

28.  Under  Rev.  St.  1899,  §  3398.  Davidson 
V.  Dockery,  179  Mo.  687,  78  S.  W.  624. 

29.  Under  Gen.  St.  1901,  §  7881.  State 
Bank  of  Chase  v.  Chatten  [Kan.]  77  P.  96. 
That  at  the  time  of  conveyance  the  debtor 
had  not  sufficient  property  to  pay  his  debts. 
State  V.  Martin  [Conn.]  58  A.  745.  To  entitle 
one  to  have  a  conveyance  canceled  as  fraud- 
ulent. It  should  appear  that  the  indebted- 
ness antedated  the  conveyance  and  that  legal 
remedies  for  satisfaction  of  the  debt  have 
been  exhausted.  Parrott  v.  Crawford  [Ind. 
T.]  82  S.  W.  688.  Lack  of  valuable  consider- 
ation is  evidence  of  actual  fraud  when  a  con- 
veyance is  attacked  by  a  subsequent  creditor. 
Miller  v.  Gillispie,  54  W.  Va.  450,  46  S.  B. 
451. 

30.  Knew  that  the  debtor  had  paid  the 
consideration  for  property  taken  in  his  wife's 
name.  State  Bank  of  Chase  v.  Chatten 
[Kan.]  77  P.  96. 

31.  Assignee  of  a  trustee  in  bankruptcy. 
Annis  v.  Butterfleld  [Me.]  68  A.  898.  Remedy 
given  by  Rev.  St.  c.  79,  §  6,  by  which  a  court 
of  equity  may  apply  in  payment  of  a  debt, 
property  transferred  in  fraud  of  creditors  is 
not  applicable.  Plaintiff  stands  as  a  pur- 
chaser. Id.  A  grantee  from  purchasers  at 
an  execution  sale  may  attack  a  previous 
fraudulent  conveyance  by  the  judgment  debt- 
or as  a  cloud  on  his  title.  Wood  v.  Pisk 
[Or.]  77  P.  738. 


3  Cur.  Law. 


FEAUDULENT  CONVEYANCES 


1545 


§  4.  Eights  and  liabilities  of  persons  claiming  under  fraudulent  grantees?^ 
— A  bona  fide  vendee  can  convey  Hs  title  to  one  with  notice  of  the  fraudulent 
character  of  the  origiual  conveyance/'  but  a  purchaser  from  a  fraudulent  grantee, 
with  notice  of  the  fraud,  takes  the  title  subject  to  all  the  infirmities  with  which 
it  is  affected  in  the  hands  of  such  fraudulent  grantee.'* 

§  5.  Extent  of  grantee's  liability.^^ — A  grantee  cannot  question  the  valid- 
ity of  the  debt  on  which  the  judgment  against  the  grantor  was  founded,'*''  unless 
such  judgment  was  rendered  ia  a  foreign  state  on  a  claim  void  under  the  public 
policy  of  the  state  where  the  judgment  is  questioned.'^  The  grantee  in  an  in- 
nocent voluntary  conveyance  may  require  subsequent  fraudulent  conveyances  to  be 
set  aside  before  the  deed  under  which  he  claims  is  challenged.'^  A  fraudulent 
grantee  acquires  no  rights;"  he  is  not  entitled  to  recover  expenditures  made  to 
protect  his  title,*"  nor  to  be  reimbursed  for  the  consideration  paid,*^  and  to  be 
entitled  to  retain  exemptions  of  the  grantor,  he  must  make  the  selection;*^  but 
it  has  been  held  that  he  is  entitled  to  be  reimbursed  for  taxes  paid.*'  The  grantee 
in  a  deed  executed  in  consideration  of  future  support  for  the  grantor  and  his 
family  is  not  personally  liable  for  the  grantor's  debts  nor  for  the  rents  and 
profits  of  the  property  until  the  same  have  been  sequestered.** 

§  6.  Remedies  of  creditors.*^ — The  creditor  may  secure  his  rights  by  gar- 
nishment,*' attachment,*^  an  action  to  have  the  instrument  of  conveyance  can- 
celed,*' or  by  special  statutory  proceeding  in  equity.*"  The  proceeding  to  set 
aside  a  fraudulent  conveyance  is  in  every  essential  aspect  equitable  in  character.'" 


32.  See    2    Curr.   L.    126. 

33.  Walp  V.  Mooar,  76  Conn.  515,  57  A.  277. 
A  subsequent  grantee  with  notice  of  the 
fraud  Is  protected  by  his  grantee's  good 
faith.  "Wltham  v.  Blood  [Iowa]  100  N.  W. 
558.  Under  the  National  Bankruptcy  Act,  a 
preference  can  be  recovered  from  the  pre- 
ferred creditor,  but  not  from  his  bona  fide 
transferee.  Hackney  v.  First  Nat.  Bank 
[Neb.]  98  N.  W.  412.  A  bona  fide  purchaser 
from  a  fraudulent  grantee,  though  construct- 
ively chargeable  with  notice.  Is  entitled  to 
be  reimbursed  for  expenditures.  Lynch  v. 
Burt  [C.  C.  A.]   132  P.  417. 

34.  Creditors  of  the  original  grantor  come 
within  this  rule.  HofE  v.  Larimore,  '106  111. 
App.  589;  Walp  v.  Mooar,  76  Conn.  515,  57  A. 
277.  When  one  with  notice  of  a  fraudulent 
conveyance  to  another  for  a  nominal  consid- 
eration procured  a  conveyance  to  herself 
without  consideration,  she  acquired  no 
rights.  Leary  v.  Corvin,  92  App.  Div.  544,  88 
N.  T.  S.  109. 

35.  See  2  Curr.  L.  126. 

36.  Le  Herisse  v.  Hess  [N.  J.  Eq.]  57  A.  808. 

37.  Judgment  for  debt  contracted  in  a 
gambling  transaction.  Thompson  v.  Wil- 
liamson [N.  J.  Eq.]    58  A.    602. 

38.  Walker  v.  Bank  of  Manchester,  25  Ky. 
L.  R.  1950,   79  S.  W.   222. 

3».  Conveyance  may  be  set  aside.  Trent 
V.  Edmonds  [Ind.  App.]  70  N.  E.  169.  Where 
the  grantee  has  notice  of  the  fraud,  did  not 
have  her  deed  recorded,  knew  of  buildings 
being  erected  on  the  premises  and  gave  or- 
ders concerning  the  work,  she  was  liable 
therefor.  Gilmore  v.  Colcord,  96  App.  Div. 
358,  89  N.  T.  S.  689. 

40.  Lynch  v.  Burt  [C.  C.  A.]  132  F.  417. 

41.  Not  entitled  to  credit  for  his  account 
against  the  insolvent  nor  for  the  inadequate 


HoUoway      v.      Brame 
§     10,326.     Williams     v. 


consideration      paid. 
[Miss.]  36  So.  1. 

42.  Comp.     Laws, 
Brown  [Mich.]   100  N.  W.  786. 

43.  Hutchinson  v.  Park  [Ark.]  82  S.  W. 
843. 

44.  Flaherty  v.  Stephenson  [W.  Va.]  49  S. 
E.  131. 

45.  See  2  Curr.  L.  127. 

46.  See  Garnishment,  2  Curr.  L.  130. 

47.  Garnishment  not  the  only  remedy 
under  Code,  §  3896.  Jordan  v.  Crickett,  123 
Iowa,  576,  99  N.  W.  163.  See  Attachment, 
3  Curr.  L.  353.  Under  Burns'  Rev.  St.  1901, 
§  925,  a  creditor  may  attach  land  fraudulent- 
ly conveyed,  whether  the  debt  is  due  or  not. 
Trent  v.  Edmonds  [Ind.  App.]  70  N.  E.  169. 
The  attachment  properly  issued  against  the 
grantee  with  notice  of  the  fraud.     Id. 

48.  A  deed  void  for  indeflniteness  in  de- 
scription creates  an  equity  in  the  grantee 
which  a  creditor  of  the  grantor  may  remove 
by  cancellation.  Levy  v.  Royston  [Miss.]  36 
So.  69.  See  Cancellation  of  Instruments,  3 
Curr.  L.   584. 

49.  Under  Rev.  Laws,  c.  159,  §  3,  author- 
izing relief  in  equity,  it  is  immaterial  that  a 
corporation  which  participates  in  a  fraudu- 
lent conveyance  to  it  was  not  created  solely 
for  the  purpose  of  committing  the  fraud. 
Krower  v.  Felz  [Mass.]  71  N.  E.  800;  Hillyer 
V.  LeRoy  [N.  T.]  72  N.  E.  237.  A  bill  in 
equity  assailing  a  fraudulent  conveyance 
may  be  amended  by  adding  an  allegation 
that  it  was  made  with  intent  to  hinder,  de- 
lay and  defraud.  Kinney  v.  Craig  [Va.]  48 
S.  E.  864. 

50.  The  surrogate  court  of  New  York  has 
no  jurisdiction  to  entertain  proceedings  to 
set  aside  as  fraudulent  a  conveyance  by  a 
deceased  insolvent  debtor.  In  re  Bunting's 
Estate,  90  N.  Y.   S.   786. 
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It  is  not  necessary  that  execution  should  have  been  issued  on  the  judgment  and 
returned  nulla  bona  prior  to  the  commencement  of  the  suit.°^  A  suit  in  equity 
to  remove  a  fraudulent  conveyance  is  not  a  waiver  of  rights  under  the  judgment.^^ 
All  vendors  and  vendees  are  necessary  parties,^'  but  not  intermediate  grantees 
whose  rights  will  be  protected,"*  nor  a  purchaser  pendente  lite/°  nor  the  grantor 
for  the  determination  of  the  issue  of  fraud,''*  and  a  fraudulent  grantee  who  has 
conveyed  the  property  away  is  not  an  indispensable  party  if  he  will  be  protected 
from  liability  from  the  outcome  of  the  action."'  Every  person  who  has  dishon- 
estly obtained  possession  of  the  property  may  be  made  a  party,  though  each  may 
have  acted  independently  of  his  co-defendants;"^  but  separate  creditors  cannot  join 
unless  there  be  a  joint  interest  in  the  thing  demanded  or  a  privity  of  contract."' 
The  action  must  be  brought  within  the  statutory  period,""  but  laches  in  prosecut- 
ing a  pending  action  is  no  defense.*^  The  action  may  be  maintained  in  any 
jurisdiction  where  the  guilty  parties  may  be  found. "^  Only  parties  to  the  action 
are  bound  by  the  judgment."^  A  wife's  release  of  dower  in  a  fraudulent  con- 
veyance is  nullified  when  the  deed  is  declared  void.** 

GAMBLING  CONTRACTS. 


i  1.  What  Constitutes  «.  'Waeerlng  Con- 
tract   (1546). 

§  a.  Rlehts  and  Remedies  of  Parties  and 
Their  PriTles  (1549). 


§  3.     Bfflect  of  lUegallty  on  Substituted  or 
Collnteral  Contracts  or  Securities  (1550). 


§  1.  What  constUutes  a  wagering  contract.''^ — A  contract  is  wagering  which 
in  effect  stipulates  that  the  parties  shall  gain  or  lose  by  the  happening  of  an  un- 
certain event""  in  which  they  have  no  interest"'  save  the  prospect  of  such  gain  or 


ei.  Stephens  v.  Parvin  [Colo.]  78  P.  688; 
Grandin  v.  First  Nat.  Bank  [Neb.]  98  N.  W. 
70;  Scott  V.  Aultman  Co.,  211  111.  612,  71  N. 
E     1112 

62.     Hillyer  v.  Leroy  [N.  T.]   72  N.  B.   237. 

53.  Blum  &  Co.  V.  Wyly  [La.]  36  So.  202. 
All  parties  to  the  conveyance  are  necessary. 
Sinclair  v.  AuxUlary  Realty  Co.  [Md.]  57  A. 
664. 

64.  Firm  holding  by  fraudulent  convey- 
ance organized  a  corporation  and  transferred 
to  it.     HoUoway  v.  Brame  [Miss.]  36  So.  1. 

65.  Sinclair  v.  Auxiliary  Realty  Co.  [Md.] 
57  A.  664. 

56.     Clark  v.   Knox    [Colo.]    76   P.   372. 

67.  Where  his  grantee  had  notice  of  the 
fraud  In  the  original  deed  and  was  not  in  a 
position  to  bring  action  on  the  covenants. 
Scott  V.  Aultman  Co.,  211  111.  612,  71  N.  B. 
1112. 

68.  Saxton  v.  Sebring,  96  App.  Div.  570,  89 
N.  T.  S.  372. 

69.  A  common  interest  in  having  the  con- 
veyance annulled  is  insufficient.  Blum  &  Co. 
V.  Wyly  [La.]    36   So.    202.  ,    ^^      ^       ^ 

60.  Must  show  ignorance  of  the  fraud 
until  a  time  within  the  period  of  limitations. 
Puller  V.  Horner  [Kan.]  77  P.  88.  Assignee 
Is  charged  with  the  notice  of  fraud  that 
his  assignor  had.  Id.  Plaintiff  must  show 
that  his  assignors  did  not  discover  the  fraud 
within  the  statutory  period.  Hooker  y. 
Worthington.  134  N.  C.  283  46  S.  E.  720. 
Code,  §  2929  [2  Code  1904,  p.  1551],  providing 
that 'a  voluntary  conveyance  must  be  as- 
sailed within  five  years,  does  not  apply 
where  a  conveyance  Is  assailed  for  actual 
ftaud.     Kinney  v.  Craig  [Va.]   48  S.  B.  864. 


61.  That  the  action  has  been  pending 
several  years  during  which  time  the  holder 
of  the  legal  title  has  made  valuable  improve- 
ments under  belief  that  the  action  would  be 
abandoned.  Grandin  v.  First  Nat.  Bank 
[Neb.]  98   N.  W.   70. 

62.  Court  acts  upon  the  fraud  not  on 
the  land.     Fuller  v.  Horner   [Kan.]   77  P.   88. 

63.  An  Insurance  company  not  made  a 
party  to  an  action  to  set  aside  a  fraudulent 
conveyapce  cannot  be  enjoined  from  paying 
insurance  loss  to  the  party  to  whom  convey- 
ance was  made.  Meyars  v.  Wedel  [N.  J.  Eq.] 
57   A.  1008. 

64.  Matthews  v.  Thompson  [Mass.]  71  N. 
B.  93. 

65.  This  title  Includes  only  the  effect 
of  gambling  transactions  on  contracts 
made  in  connection  therewith.  Gambling 
as  a  crime  and  statutory  penalties  therefor, 
are  treated  in  the  title,  Betting  and  Gam- 
ing, 3  Curr.  L.  499.  See,  also.  Lotteries,  2 
Curr.  L.  764.     See  2  Curr.  L.  129. 

66.  The  giving  of  trading  stamps  redeem- 
able in  goods  to  be  selected  by  the  party 
holding  them  in  accordance  with  the  number 
presented  contains  no  element  of  chance  and 
is  not  gambling.  Vt.  Acts  1898,  p.  93,  no.  123, 
prohibiting  such  transactions,  is  unconstitu- 
tional.    State  V.  Dodge  [Vt.]   56  A.   983. 

67.  Insurance  taken  out  by  one  having 
no  insurable  Interest  is  a  wagering  contract 
and  void.  Must  be  reasonable  ground, 
founded  upon  the  relation  of  the  parties  to 
each  other,  either  pecuniary  or  of  blood  or 
affinity,  to  expect  some  benefit  or  advantage 
from  the  continuance  of  the  life   of   the  as- 


3  Cur.  Law. 
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loss.''  The  essence  of  a  wager  is  that  each  party  stands  to  win  or  lose  on  the 
result,  and  the  gains  depend  on  the  event."*  A  put  is  a  privilege  to  deliver  or 
not  deliver  some  commodity.'"  Contracts  for  the  purchase  and  sale  of  mer- 
chandise for  future  delivery  at  a  fixed  price  are  generally  regarded  as  valid  if 
the  parties  contemplate  the  actual  delivery  of  the  subject  of  the  contract.'^  But 
when  they  do  not  in  fact  intend  such  delivery,  and  their  real  purpose  is  to  ad- 
just the  matter  at  some  future  time  by  the  payment  of  the  difference  between 
the  price  named  therein  and  the  market  price  at  such  time,  such  contracts  are, 
irrespective  of  the  language  used,  mere  wagers,  and  are  null  and  void.'"  An  ar- 
rangement between  the  customer  and  the  broker  for  bona  fide  purchases  by  the 
latter  with  third  persons  becomes  a  wagering  contract  only  by  a  further  agree- 
ment that  the  bona  fide  deliveries  contemplated  shall  not  be  carried  into  effect 
between  the  broker  and  the  customer,  and  that  there  is  to  be  no  other  liability  on 
either  side  than  a  settlement  of  differences."  In  the  absence  of  proof  of  such 
further  agreement,  the  fact  that  actual  sales  or  purchases  by  the  broker  and  de- 
liveries to  him  are  contemplated  is  decisive  against  the  transaction  being  a  wag- 
ering contract  on  the  part  of  both  parties.'*  The  intention  of  both  parties  that 
the  broker  should  carry  the  stock  until  other  arrangements  were  made  and  that 
while  so  carried  the  customer  should  be  liable  only  for  the  differences  does  not 
show  illegality.'"  The  burden  of  proving  such  agreement  is  on  the  party  al- 
leging the  illegality."  Statutes  in  some  states  prohibit  and  declare  void  all  op- 
tion contracts  for  the  future  delivery  of  stocks,  grain  and  other  commodities." 
Lawful  contracts  inay  be  lawfully  canceled  and  settled  in  advance  of  the 
time  of  performance."  Hence  the  mere  fact  that  contracts  for  the  sale  or  pur- 
chase of  commodities  for  future  delivery,  which  are  lawful  in  form,  are  settled 
daily  by  the  payment  of  differences  or  by  canceling  out  or  substituting  other 
contracts,   does  not  render  them   gambling  transactions."     Speculation,*"   buy- 


sured.     Brett  v.  Warnlck,    44   Or.   511,   75   P. 
1061. 

See,  also  Insurance,  §  5,  4  Curr.  L.  — ,  and 
3  Curr.  L.  490. 

68.  Cyc.  Law  Diet.   "Gambling  Contracts." 

69.  Thompson  v.  Williamson  [N.  J.  Bq.] 
58  A.  602.  Conspiracy  to  defraud  by  means 
of  fake  foot  race  held  not  a  wager.  Wright 
V.  Stewart,  130  F.  905. 

70.  B.  g.  grain.  Lane  v.  Logan  Grain  Co. 
[Mo.  App.]    79  S.  W.  722. 

71.  Wheeler  v.  Metropolitan  Stock  Bxch., 
72  N.  H.  315.  56  A.  754.;  Lane  V.  Logan  Grain 
Co.  [Mo.  App.]  79  S.  W.  722.  May  buy  any 
sort  of  property  to  hold  for  a  rise  or  buy  or 
sell  property  not  in  possession  or  existence. 
Board  of  Trade  v.  Kinsey  Co.  [C.  C.  A.]  130 
F.  507.  South  Carolina  Code  1902,  §  2310. 
Parker  &  Co.  v.  Moore,  125  F.  807. 

72.  Within  N.  H.  Pub.  St.  1901,  c.  270,  §§  16, 
17,  18,  defining  wagers.  Purchase  and  sale 
of  stock  on  margins.  Wheeler  v.  Metropoli- 
tan Stock  Exoh.,  72  N.  H.  315,  56  A.  754;  Pa- 
ducah  Commission  Co.  v.  Boswell  [Ky.]  83 
S.  W.  144.  Bvidence  sufficient  to  support 
finding  that  parties  were  gambling  in  wheat. 
Askegaard  v.  Dalen  [Minn.]  101  N.  W.  503; 
Corn  Bxch.  Nat.  Bank  v.  Jansen  [Neb.]  97 
N.  W.  814.  N.  C.  Laws  1899,  p.  233,  c.  221,  §  1. 
Garseed  v.  Sternberger,  135  N.  C.  501,  47  S. 
E.  603.  Jilust  be  shown  that  the  parties  in- 
tended merely  to  deal  in  differences.  Insuf- 
ficient, in  action  on  checks,  to  show  that 
stocks  were  bought  on  margin,  that  defend- 
ant was  speculating,  that  stocks  were  never 


assigned  to  him,  and  that  he  bought  options 
on  cotton.  Kendall  v.  Fries  [N.  J.  Law]  58 
A.  1090;  Baxter  v.  Deneen  [Md.]  57  A.  601. 
Purchase  of  puts  illegal.  [Mo.  Rev.  St.  J.899, 
§§  2337,  2342].  Lane  v.  Logan  Grain  Co. 
[Mo.  App.]  79  S.  W.  722.  Mo.  Rev.  St.  1899, 
§§  2221-2225,  2237-2342.  See  v.  Runzi  [Mo. 
App.]  79  S.  W.  992.  In  South  Carolina,  all 
contracts  for  sale  of  cotton  for  future  deliv- 
ery are  void  unless  at  the  time  when  made 
It  was  the  bona  fide  Intention  of  both  par- 
ties that  it  should  be  delivered  and  received 
[Code  1902,  §  2310].  Parker  &  Co.  v.  Moore, 
125  P.  807. 

73.  Thompson  v.  Williamson  [N.  J.  Bq.]  58 
A.  602. 

74.  Bvidence  held  not  to  show  illegality. 
Thompson  v.  Williamson  [N.  J.  Bq.]  58  A.  602. 

75.  Thompson  v.  Williamson  [N.  J.  Eq.] 
58  A.  602. 

76.  Must  be  made  out  of  proof  of  express 
contract  or  by  circumstances  clearly  Indicat- 
ing that  there  were  to  be  no  deliveries. 
Thompson  v.  Williamson  [N.  J.  Bq.]  58  A.  602. 

77.  Contract  to  repurchase  stock  trans- 
ferred as  part  of  purchase  price  of  other 
property,  at  the  option  of  the  transferees,  to 
be  exercised  at  a  future  time,  held  not  in- 
valid [1  Starr.  &  C.  Ann.  St.  1896,  p.  1295, 
c.  38,  par.  253].  Osgood  v.  Skinner,  211  111. 
229,  71  N.  B.   869. 

78.  Board  of  Trade  of  Chicago  v.  Kinsey 
Co.  [C.  C.  A.]   130  P.   507. 

79.  Whether  settlement  is  by   "direct"   iir 
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ing  options^  and  buying  on  margins,  are  not  in  themselves  illegal/*  the  test  of 
illegality  being  the  intention  of  the  parties/^  to  be  gathered  from  all  the  attend- 
ing facts  and  circumstances  as  disclosed  by  the  evidence.*'  The  intention  to 
gamble  must  be  shown  to  be  mutual.'* 

Under  the  South  Carolina  statute  in  regard  to  sales  of  cotton  for  future 
delivery,  the  burden  is  on  plaintiff  to  show  that  it  was  the  bona  fide  intention 
of  both  parties  that  there  should  be  an  actual  delivery  and  receipt.'^  The  statute, 
however,  does  not  prevent  a  recovery,  though  defendant  intended  merely  fto 
gamble,  if  he  did  not  communicate  that  fact  to  plaintiff,  but,  by  his  conduct, 
led  him  to  believe  that  he  contemplated  an  actual  sale.°° 

Evidence  of  any  facts  having  probative  force  upon  the  issue  is  competent,*' 
and  the  parties  themselves  may  testify  thereto.*'  It  is  immaterial  that  the  rules 
under  which  the  transactions  were  carried  on  provide  for  legitimate  business,*" 
or  that  the  contract  itself  states  that  an  actual  delivery  and  acceptance  of  the 
commodities  is  intended.""  The  actual  intention  may  be  proved  by  oral  testi- 
mony, irrespective  of  the  terms  of  the  written  instrument."*  The  nature  of  the 
transaction,  the  mode  and  method  of  carrying  on  the  business,  the  occupation 
and  pecuniary  ability  of  the  purchaser,  the  fact  that  the  broker  never  calls 
for  the  purchase  money  but  only,  for  margins,  and  that  the  purchaser  may  at 
any  time  close  out  his  deal  and  adjust  it  on  the  basis  of  the  difference  in  price 
may  all  be  considered."^  There  can  be  no  intention  to  deliver  when  there  is 
an  option  to  do  so  or  not."'  Where  the  understanding  is  that  the  commodities 
are  not  to  be  delivered,  the  fact  that  the  purchaser  could  have  had  them  deliv- 
ered had  he  so  desired  is  immaterial."*  Evidence  that  plaintiff  runs  a  '^bucket 
shop"  and  that  his  customers  simply  gamble  in  stocks  and  never  intend  to  pur- 
chase them  outright  is  inadmissible  in  an  action  ore  a  due  bill  given  for  mar- 
gins."" 

It  is  not  necessary  that  one  asserting  that  the  contract  is  unenforceable  as 
a  gambling  contract  give  notice  to  the  other  party  of  his  intention  to  repudi- 
ate it."° 


"ring"  methods.     Board  of  Trade  of  Chicago 
V.  Kinsey  Co.    [C.   C.  A.]    130  F.  507. 

80.  Board  of  Trade  of  Chicago  v.  Kinsey 
Co.  [C.  C.  A.]  130  F.  B07;  Kendall  v.  Fries 
[n!  J.  Law]   58  A.  1090. 

81.  Kendall  v.  Fries  [N.  J.  Law]  58  A. 
1090. 

82.  Evidence  held  to  show  that  purchase 
of  puts  was  gambling  contract.  Lane  v.  Lo- 
gan Grain  Co.  [Mo.  App.]  79  S.  W.  722.  In- 
tention controls  rather  than  form  of  con- 
tract. Corn  Bxch.  Nat.  Bank  v.  Jansen 
[Neb.]  97  N.  W.  814. 

83.  Lane  v.  Logan  Grain  Co.  [Mo.  App.]  79 
S  "W.  722;  Wheeler  v.  Metropolitan  Stock 
Exch.',  72  N.  H.  315,  56  A.  754.  Question  for 
the  jury  on  all  the  evidence.  "Weare  Com- 
mission Co.  V.  People.  209  111.  528.  70  N.  E. 
1076. 

84.  Purchase  and  sale  of  stocks  on  mar- 
gin not  gambling  transaction  where  broker 
shows  that  he  understood  other  party  wanted 
stocks  purchased  outright,  and  that  he  was 
ready  to  deliver  them  when  demanded.  Evi- 
dence that  defendant  did  not  intend  to  pay 
full  price  and  outright  properly  rejected. 
MaoDonald  v.  Gessler.  208  Pa.  177.  57  A  361; 
Thompson  v.  Williamson  [N.  J.  Eq  ]  58  A 
602;  Board  of  Trade  v.  Kinsey  Co.  [C.  C.  A.] 
130  F.  507. 


85.  Code  1902,  §  2311.  Parker  &  Co.  v. 
Moore,  125  P.  807. 

86.  As  where  plaintiff  advanced  margins 
to  protect  contracts  for  purchase  of  cotton 
on  exchange  by  rules  of  which  parties  are 
bound  to  deliver  and  receive  It.  and  defend- 
ant was  notified  that  purchase  was  made  in 
conformity  to  such  rules  and  did  not  object. 
Parker  &  Co.  v.  Moore.  125  F.  807. 

87.  88.  Wheeler  v.  Metropolitan  Stock 
Bxch.,  72  N.  H.  315.  56  A.  754. 

89,  90.  Weare  Commission  Co.  v.  People. 
209  111.  528.  70  N.  E.  1076. 

91.  Wheeler  v.  Metropolitan  Stock  Exch., 
72  N.  H.  315.  56  A.  754. 

92.  Weare  Commission  Co.  v.  People,  209 
111.  528.  70  N.  B.  1076.  Evidence  that  pur- 
chaser of  20,000  bushels  was  an  engineer  of 
small  means,  that  he  was  not  a  miller  or 
grain  dealer,  and  had  no  use  for.  or  means 
of  handling  it,  and  that  the  agent  with  whom 
he  dealt  had  reason  to  know  that  he  could 
not  pay  for  it.  Merrill  v.  Garver  [Neb.]  96 
N.  W.  619. 

93.  As  in  case  of  "puts."  Lane  v.  Logan 
Grain  Co.    [Mo.  App.]   79  S.  W.   722. 

94.  Wheeler  v.  Metropolitan  Stock  Bxch., 
72  N.  H.  315,  56  A.  754. 

95.  MacDonald  V.  Gessler.  208  Pa.  177,  57 
A.  361. 
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§  2.  Rights  and  remedies  of  parties  and  their  privies.^'' — At  common  law, 
gambling  contracts  were  usually  valid  and  enforceable.''  This  rule  has,  how- 
ever, been  done  away  vdth  by  statute  in  practically  all  the  states,  and  such  con- 
tracts are  now  regarded  as  void.""  No  action  caja  be  maintained  on  them  either 
in  law  or  in  equity,^  nor  do  they  constitute  a  legal  consideration  for  the  pay- 
ment of  money.'  A  broker  or  other  agent  employed  to  carry  out  the  illegal 
design,  who  is  privy  thereto,  has  no  remedy  against  his  principal  for  disburse- 
ments made,  or  losses  suffered,  or  liabilities  incurred  by  him  in  furtherance 
thereof.' 

In  the  absence  of  statute,  the  loser  voluntarily  paying  to  the  winner  the 
stake  lost  cannot  recover  it.'  Statutes,  however,  generally  provide  that  any 
money  or  property  deposited,  paid,  or  delivered  by  any  person  upon  a  wager  or 
its  loss  may  be  recovered  by  him,  and  that  any  person  receiving  any  money  or 
property  won  by  him  upon  any  wager  is  liable  to  the  person  losing  the  same 
in  the  proper  action."  The  right  to  recover  in  such  cases  is  absolute,  and  the 
forfeiture  takes  place  at  once."  No  demand  is  necessary.'  The  intention  of 
the  bettor  other  than  to  make  a  bet  is  immaterial.'  Fictitious  contracts  for  the 
purchase  and  sale  of  grain  are  not  games  or  gambling  devices  within  the  mean- 
ing of  the  Missouri  statute  authorizing  the  recovery  of  money  lost  at  any  game 
or  gambling  device." 

Equity  will  not  ordinarily  lend  its  aid  in  the  recovery  of  money  wagered.^" 

Either  party  to  a  bet  may,  at  any  time  prior  to  the  actual  payment  of 
the  money  to  the  other  party,  by  notice  to  the  stakeholder,  withdraw  the  bet,^^ 


96.  Merrill  v.  Garver  [Neb.h  96  N.  W.  619. 

97.  See  2  Curr.  L.  129. 

98.  See  v.  Runzi   [Mo.  App.]   79   S.  W.   992. 

99.  Lane  v.  Logan  Grain  Co.  [Mo.  App.]  79 
S.  W.  722.  See  §  1,  ante.  Particularly  true 
of  betting  on  election.  McLennan  v.  Whid- 
don  [Ga.]  48  S.  B.  201.  N.  J.  Gen.  St.  p.  1606, 
§  2.  Thompson  v.  Williamson  [N.  J.  Bq.]  58 
A.  602. 

1.  Contract  for  fictitious  purchases  and 
sales  of  stock.  Equity  will  not  enforce  con- 
tract with  bucket-shop  dealer,  whereby  he 
agreed  to  keep  enough  money  In  ba.nk  to 
liquidate  claims,  by  enjoining  him  from  with- 
drawing it,  though  he  thereby  Intends  to 
cheat  plaintiff.  Baxter  v.  Deneen  [Md.]  57 
A.  601.  N.  C.  Laws  1899,  p.  233,  c.  221,  §§  1, 
3,  4.  Garseed  v.  Sternberger,  135  N.  C.  501, 
47  S.  E.  603. 

2.  Lane  v.  Logan  Grain  Co.  [Mo.  App.]  79 
S.  W.  722. 

3.  Cannot  recover  losses  incurred  In  buy- 
ing cotton  futures  [Law  1899,  p.  234,  c.  221, 
§  3].  Garseed  v.  Sternberger,  135  N.  C.  501, 
47  S.  E.  603. 

4.  See  V.  Runzi  [Mo.  App.]  79  S.  W.  992. 

5.  N.  H.  Pub.  St.  1901,  c.  270,  §§  16,  17. 
VP^heeler  v.  Metropolitan  Stock  Exoh.,  72  N. 
H.  315,  56  A.  754.  Margins.  Ky.  St.  1903, 
§§  1955,  1956.  Instructions  approved.  Pa- 
ducah  Commission  Co.  v.  Boswell  [Ky.]  83 
S.  W.  144.  N.  J.  Gen.  St.  p.  1606,  §  2.  Thomp- 
son V.  Williamson  [N.  J.  Eq.]  58  A.  602.  In 
a  suit  to  set  aside  conveyances  as  fraudulent 
against  brokers  who  are  judgment  creditors 
of  the  grantee  where  defendants  seek  equi- 
table relief  on  the  ground  that  the  judgment 
was  based  on  a  gambling  transaction,  equity 
will  make  such  statutes  effective  by  discard- 
ing from  the  Illegal  transactions  on  both 
sides  all  rights  or  liabilities  that  arise  or  are 


enforceable  only  as  claims  under  the  illegal 
contract.  Id.  Under  N.  T.  Laws  1895,  p.  377, 
c.  570,  §  17,  relating  to  horse  racing.  Evi- 
dence sufficient  to  Justify  submission  to  Jury 
of  question  whether  plaintiff  owned  money 
bet  on  horse  race.  Moulton  v.  Westchester 
Racing  Ass'n,  95  App.  DIv.  276,  88  N.  T.  S. 
695.  May  also  be  recovered  in  action  for 
money  had  and  received  under  1  Rev.  St.  p. 
662,  §§  8,  9.  The  recovery  authorized  by  1895 
statute  is  in  nature  of  penalty  and  that  act 
does  not  repeal  the  above  by  Implication. 
Mendoza  v.  Levy,  90  N.  Y.  S.  748. 

As  to  the  right  to  recover  money  lost  in 
betting.  See  Betting  and  Gaming,  3  Curr.  L. 
499. 

6.  Moulton  V.  Westchester  Racing  Ass'n, 
95  App.  Div.  276,  88  N.  T.  S.  695. 

7.  Mendoza  v.  Levy,  90  N.  T.  748. 

8.  Immaterial  whether  intended  to  sue  for 
money  if  he  lost.  Moulton  v.  Westchester 
Racing  Ass'n,  95  App.  DIv.  276,  88  N.  T.  S. 
695. 

9.  See  V.  Runzi   [Mo.  App.]  79  S.  W.  992. 

10.  Stock  margins.  Baxter  v.  Deneen 
[Md.]  57  A.  601. 

11.  McLennan  v.  Whiddon  [Ga.]  48  S.  E. 
201. 

NOTE}.  Dtstlnetlon  Between  In  Delicto  and 
In  Pari  Delicto:  The  plaintiff,  on  the  fraud- 
ulent representations  that  a  foot  race  had 
been  "fixed"  and  that  he  would  be  allowed  to 
share  In  the  winnings,  was  Induced  to  bet 
money  of  the  defendants,  as  though  it  was 
his  own.  He  was  also  persuaded  to  put  up 
$5,000  of  his  own  with  the  stakeholder  "to 
make  a  showing,"  as  he  was  Informed,  in 
the  event  a  count  of  the  state  money  was 
demanded.  As  a  matter  of  fact  all  the  money 
on  both  sides  belonged  to  the  defendants,  who 
had  thus  conspired   to   swindle   the  plaintiff. 
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and  if  the  latter  disregards  the  notice  and  pays  the  money,  he  is  liable  to  the 
party  giving  it.^^  In  such  case  no  further  demand  is  necessary  before  bring- 
ing suit.^' 

A  Judgment  recovered  in  one  state  is  conclusive  as  to  the  parties  thereto  in 
an  action  thereon  in  another  state,  and  hence  the  defense  that  it  was  based  on  a 
gambling  transaction  is  not  open  to  the  judgment  debtor,  in  the  absence  of  proof 
that  a  contrary  rule  prevails  in  such  former  state.^*  His  grantees  may,  however, 
set  up  such  defense.^^ 

§  3.  Effect  of  illegality  on  substituted  or  collateral  contracts  or  securities.^" 
— The  right  of  property  in  market  quotations  and  the  right  to  be  protected 
therein  are  not  afieeted  by  the  fact  that  such  quotations  may  be  used  for  un- 
lawful purposes,^^  or  by  the  fact  that  a  large  percentage  of  the  contracts  made 
on  the  floor  of  the  exchange  owning  them  are  gambling  transactions.^' 

A  banking  institution  may  legitimately  receive  on  deposit  the  money  of  a 
gambler  with  reason  to  believe  that  it  was  won  at  gaming,  or  by  other  ques- 
tionable means,  without  accountability  to  anyone  save  the  depositor.'^' 

Notes  given  for  money  lost  at  gambling  are  void.^"  The  burden  of  showing 
that  he  is  a  bona  fide  holder  is  on  plaintifE.^^  Statutes  making  such  notes  void 
in  the  hands  of  bona  fide  holders  have  been  held  not  to  impair  contract  ob- 
ligations.^^ 

GARHTSHMENT. 


;  1.  Deflnitlon  and  Natnre  of  Remedy  In 
General   (1550). 

§  2.  Grounds  for  Gamlsbment  and  Choaes 
and    Properties    Subject    (1551). 

§  3.  Persons  lilnble  to  Garnishment 
(1551). 

§  4.  Rlehts,  Defenses  and  UablUtles  Be- 
tween  Plalntlffl  and   Garnishee    (1552). 

§  5.  Rights,  Defenses  and  Lilabllitles  Be- 
tween Defendant   and  Garnishee   (1553). 

§  6.  Conflicting  and  Hostile  Claims  and 
Liens    (1554). 

§  7.     Jurisdiction  and  Venue    (1554). 


§  8.  Affidavit  or  Application  for  Writ 
(1555). 

§  9.  Writ  or  Process  to  Garnishee  and  Re- 
turn   (1555).    . 

§  10.  Ans-wer  or  Disclosure  and  Later 
Pleadings   or  Traverse    (1555). 

§  11.     Claims    or    Interventions    (1556). 

I  12.     Dissolution  of   Writ    (1556). 

S  13.  Eitect  of  Pendency  of  Other  Pro- 
ceedings; Stay,  etc.   (1556). 

§  14.  Trial,  Verdict  and  Judgments,  Costs 
and  Execution   (1556). 


§  1.    Definition  and  nature  of  remedy  in  general.''' — Garnishment  is  a  mode 


Held,  although  the  plaintiff  was  In  delicto, 
he  was  not  In  pari  delicto  with  the  conspir- 
ators, and  where  plaintiff  demanded  back  his 
money  before  the  pretended  race  was  run, 
the  plea  of  moral  turpitude  constituted  no 
defense.  "Wright  v.  Stewart,  130  F.  905.  The 
law  encourages  a  repudiation  of  an  Illegal 
contract  and  allows  a  locus  penitentiae  to  the 
guilty  participator  as  long  as  it  remains  an 
executory  contract  and  the  illegal  purpose  is 
not  put  into  execution.  Bernard  v.  Taylor, 
23  Or.  416,  37  Am.  St.  Rep.  693.  It  has  been 
held  otherwise  after  the  delictum  has  been 
consummated.  Abbe  v.  Marr,  14  Cal.  210; 
Anonymous,  10  Ohio  Dec.  649.  There  Is  a 
decided  tendency  among  courts  and  text 
writers  that  the  deliberate  swindler  should 
not  be  able  to  protect  himself  by  the  legal 
maxim  "In  pari  delicto  potior  est  conditio 
possidentis."  Pomeroy,  Bq.  II,  §  942;  Smith 
V.  Blachley,  188  Pa.  550,  68  Am.  St.  Rep.  887; 
Timmerman  v.  BidweU,  62  Mich.  205.— IV. 
Colum.  L.  R.  604. 

12.  Ga    Civ.  Code  1895,  §  3721.     McLennan 
V.  Whiddon  [Ga.]  48  S.  B.  201. 

13.  McLennan  v.   Whiddon   [Ga.]    48  S.   E. 
201. 


14,  15.  Thompson  v.  Williamson  [N.  J. 
Bq.]  68  A.  602. 

16.  See  2  Curr.  L.  130. 

17,  18.  Board  of  Trade  v.  Kinsey  Co.  [C.  C. 
A.]  130  F.   507. 

19.  Does  not  apply  where  joined  in  con- 
spiracy to  defraud.  Wright  v.  Stewart,  130 
F.  905. 

20.  Wheat  option.  Askegaard  v.  Dalen 
[Minn.]  101  N.  W.  503.  Indorsement  of  notes 
to  take  up  other  notes  given  for  margins 
held  void  in  hands  of  bona  fide  holder.  Corn 
Bxoh.  Nat.  Bank  v.  Jansen  [Neb.]  97  N.  W. 
814.  Mo.  Rev.  St.  1899,  §  3426.  Higgin- 
botham  v.  McGready  [Mo.]  81  S.  W.  883. 
Notes  given  in  settlement  for  matured  bonds, 
executed  in  pursuance  of,  and  as  a  part  of, 
an  unlawful  scheme  in  tlie  nature  of  a  lot- 
tery. Not  a  loan.  Siver  v.  Guarantee  Inv. 
Co.  [Mo.]   81  S.  W.  1098. 

21.  Askegaard  v.  Dalen  [Minn.]  101  N.  W. 
503. 

22.  Statute  held  not  to  Invalidate  note  in 
hands  of  bona  fide  purchaser  given  to  take  up 
checks  given  by  maker  to  obtain  money  to 
enable   him    to    continue    in    game    of   poker 


3  Cur.  Law. 


GAENISHMENT  §  3. 


1551 


of  attachment  or  execution/*  and  is  always  ancillary  to,^'  though  in  a  way  distinct 
froni/°  a  principal  suit  which  is  either  pending  or  determined. 

§  2.  Grounds  for  garnishment  and .  chases  and  properties  subject." — The 
garnishee  must  be  presently  indebted^*  in  an  ascertainable  amount^"  upon  a  valid 
obligation'"  to  the  defendant.'^  It  is  generally  held  to  be  against  public  policy  to 
allow  the  garnishment  of  the  salary  of  a  public  officer/"  though  the  legislature  has 
the  power  to  determine  its  own  policy  on  this  subject  with  respect  to  the  offices, 
officers,  and  employes  within  its  control.^^  A  private  watchman  is  not  such  a  pub- 
lic officer.'*  In  some  states,  the  proceeds  of  a  sale  of  a  homestead  are  exempt  from 
garnishment  for  a  limited  period.""  One  doing  mental  rather  than  physical  work 
is  not  a  laborer  whose  wages  are  exempt  from  process  of  garnishment. '°  The 
maker  of  a  note  which  has  ceased  to  be  current  negotiable  paper  is  subject  to  gar- 
nishment.'^ A  bank  holding  a  draft  for  collection,  the  fund  is  subject  to  gar- 
nishment at  any  time  before  the  draft  is  collected  and  the  proceeds  mingled  with 
the  general  funds  of  the  bank." 

§  3.  Persons  liable  to  garnishment^^ — The  state  is  not  subject  to  garnish- 
ment without  its  consent,*"  nor  is  a  town,  in  the  absence  of  statutory  provisions.*^ 
An  administrator  may  be." 


(Mo.  Rev.  St.  1899,  §  3427].  Higglnbotham  V. 
McGready  [Mo.]   81  S.  W.  883. 

23.  See  2  Curr.  L.  130. 

24.  Davis  Bros.  v.  Choctaw,  etc.,  R.  Co. 
TArk.]  83  S.  "W.  318.     See  2  Curr.  L.  130,  n.  29. 

25.  Heller  V.  People's  Sav.  Bank  [Mioh.] 
101  N.  W.  226;  Wilson  v.  Pennoyer  [Minn.] 
101  N.  W.   502. 

26.  A  declaration  in  attachment  and  the 
judgment  rendered  in  such  suit  constitute  no 
part  of  the  record  or  pleadings  in  a  garnish- 
ment proceeding  based  on  the  attachment. 
Leffller  &  Son  v.  Union  Compress  Co.  [Ga.] 
48  S.  E.  710.  Hence  a  motion  in  arrest  of  a 
judgment  rendered  in  such  a  proceeding 
against  a  garnishee  cannot  be  properly  based 
on  the  alleged  Invalidity  of  the  judgment 
against  the  defendant  in  attachment.     Id. 

27.  See  2  Curr.  L.  131. 

28.  At  the  time  the  writ  was  served  and 
the  answer  filed.  Darlington  Mi>ler  Lumber 
Co.  V.  National  Surety  Co.  [Tex.  Civ.  App.]  80 
S.  W.  238.  Part  of  the  debt  in  suit  not  being 
due  at  the  time  garnisheed.  It  is  not  available 
as  a  defense  to  the  whole  debt.  Bailey  v. 
Pennsylvania  R.  Co.  [N.  J.  Err.  &  App.]  58  A. 
83.  The  fact  that  a  subcontractor's  claim  is 
outstanding  does  not  postpone  the  maturity 
of  the  contractor's  debt,  under  a  contract 
providing  that  the  building  is  to  be  deliv- 
ered "free  from  any  lien  for  work  done  or 
material  furnished."  Swearingen  Lumber  Co. 
V.  "Washington  School  Tp.  [Iowa]  99  N.  W. 
730.     See  2  Curr.  L.  131,  n.  37. 

•  29.  Darlington  Miller  Lumber  Co.  v.  Na- 
tional Surety  Co.  [Tex.  Civ.  App.]  80  S.  W. 
238.  Must  be  one  which  defendant  could  re- 
cover by  suit  against  the  garnishee.  Grimm 
V.  Ryan  [Mo.  App.]  80  S.  W.  313  [advance 
sheets  only]. 

30.  A  contract  with  a  city  for  work  be- 
ing void,  the  city  is  not  liable  to  trustee 
process.  O'Neil  v.  Flannagan,  98  Me.  426,  57 
A.  591.     See  2  Curr.  L.  131,  n.  38. 

31.  A  custoilier  depositing  a  draft  In  a 
bank  to  his  credit,  title  passes,  and  the  pro- 
ceeds are  not  subject  to  garnishment  by  a 
creditor  of  the  drawer.  Akers  v.  Jefferson 
County  Sav.  Bank  tGa.]  48  S.  B.  424.     Fund  is 


not  liable  to  garnishment  after  bona  fide  as- 
signment by  debtor.  Assignment  of  fund  in 
bank  by  check.  New  York  Life  Ins.  Co.  v. 
Patterson  [Tex.  Civ.  App.]  80  S.  W.  1058. 
Title  to  notes  held  not  to  pass  by  delivery 
to  maker  before  maturity  for  sale  to  third 
person.  Hutcheson  v.  King  [Tex.  Civ.  App.] 
83  S.  W.  215. 

33.  Ruperich  v.  Baehr,  142  Cal.  190,  75  P. 
782.  Repeal  of  B.  &  C.  Comp.  §  259  held  not 
to  authorize  garnishment  of  state  officers. 
Keene  v.  Smith,  44  Or.  525,  75  P.  1065. 

33.  Ruperich  v.  Baehr,  142  Cal.  190,  75  P. 
782.  Code  Civ.  Proc.  §  710  applies  to  legis- 
lative officers,  making  their  salaries  subject 
to  the  payment  of  their  debts.  Id.  This  sec- 
tion authorizes  the  city  auditor  to  pay  the 
money  into  court  or  he  may  draw  a  warrant 
necessary  to  satisfy  the  judgment.     Id. 

34.  Though  clothed  with  the  power  to 
make  arrests  and  subject  to  the  supervision 
and  control  of  the  police  department  of  the 
city.  Tabb  v.  Mallette,  120  Ga.  97,  47  S.  B. 
587. 

35.  Laws  1897,  p.  131,  o.  101,  exempting  the 
proceeds  of  a  voluntary  sale  of  a  homestead 
from  garnishment  for  six  months  after  the 
sale  applies  to  debts  which  existed  prior  to 
the  passage  of  the  law,  and  to  a  homestead, 
acquired  after  the  contraction  of  a  debt  to 
the  payment  of  which  it  is  sought  to  subject 
the  proceeds.  Lewis  v.  Goldthwalte  Nat. 
Bank  [Tex.  Civ.  App.]   81  S.  W.  797. 

36.  Private  watchman's  wages  held  sub- 
ject to  garnishment.  Tabb  v.  Mallette,  120 
Ga.  97,  47  S.  E.  587. 

37.  Note  placed  in  hands  of  maker  to  sell 
to  third  person,  held  not  current  negotiable 
paper.  Hutcheson  v.  King  [Tex.  Civ.  App.] 
83  S.  W.  215.      See  2  Curr.  L.  132,  n.  43,  44. 

38.  The  draft  was  drawn  by  a  nonresident 
creditor  on  a  resident  debtor.  Nashville 
Produce  Co.  v.  Sewell  [Ga.]  48  S.  B.  945.  As 
to  effect  of  Acts  1904,  p.  100,  quaere.     Id. 

39.  See  2  Curr.  L.  132. 

40.  Const,  art.  4,  §  24,  contains  no  author- 
ity to  sue  the  state.  Keene  v.  Smith,  44  Or. 
525.  75  P.   1065. 

41.  Code    Civ.    Proo.    §    1391,    as    amended. 
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§  4.  Rights,  defenses  and  liabilities  between  plaintiff  and  gamishee.^^ — Plain- 
tiff has  no  greater  rights  against  the  garnishee  than  defendant  has.**  After  the 
service  of  a  garnishment,  the  garnishee  cannot,  as  against  the  plaintiff,  pay  off  his 
indebtedness  to  defendant.*^  The  securing  of  a  judgment  against  the  garnishee 
vests  in  plaintiff  the  complete  right  to  the  indebtedness,  together  with  all  the  rights 
and  remedies  possessed  by  the  defendant  for  the  collection  of  the  same.**  In  some 
states,  a  judgment  having  been  recovered  against  the  defendant,  an  action  may  be 
maintained  directly  against  the  garnishee.*^ 

The  garnishee  may  set  up  the  invalidity  of  the  garnishment  proceeding  because 


providing  for  execution  against  the  wages  of 
a  Judgment  debtor,  does  not  apply  to  mu- 
nicipal corporations.  Bmes  v.  Fowler,  43 
Misc.  603,  89  N.  T.  S.  685.  See  2  Curr.  U.  132, 
n.  51. 

NOTE.  Gamlsliinent  of  municipalities:  It 
makes  no  difference  whetlier  the  city  or 
town  is  sued  in  foreign  or  execution  attach- 
ment, it  cannot  be  made  a  garnishee  In  either 
case.  Erie  v.  Knapp,  29  Pa.  173;  Hadley  v. 
Peabody,  13  Gray  [Mass.]  200;  Brown  v. 
Heath,  45  N.  H.  168.  The  treasurer  of  a  mu- 
nicipal corporation,  being  a  mere  agent 
thereof.  Is  not  liable  to  the  process  of  gar- 
nishment to  reach  money  held  by  him  for 
the  city.  Smith  v.  Woolsey,  22  111.  App.  185; 
Trlebel  v.  Colburn,  64  111.  376.  Nor  will  such 
process  reach  funds  of  the  corporation  ac- 
cruing to  it  by  taxation  either  while  in  the 
course  of  collection  by  suit,  or  after  they 
have  been  paid  into  its  treasury.  Underbill 
V.  Calhoun,  63  Ala.  216,  overruling  Smoot  v. 
Hart,  33  Ala.  69.  It  has  even  been  held, 
where  a  public  officer  deposits  m-oney  in  a 
bank  in  his  individual  name,  but  such  funds 
belong,  in  equity,  to  the  municipal  corpora- 
tion of  which  he  is  an  officer,  that  such  funds 
cannot  be  garnished  at  the  suit  of  his  Indi- 
vidual creditors.  Marx  v.  Parker,  9  Wash. 
473,  43  Am.  St.  Rep.  849.  Most  of  the  cases 
above  cited  are  those  in  which  some  creditor 
of  an  officer  or  employe  of  the  city  has  in- 
voked the  process;  but  the  rule  is  not  lim- 
ited to  such  cases.  The  municipality  cannot 
be  garnished  for  a  debt  due  from  it  to  a  citi- 
zen, as  shown  by  county  orders  for  money. 
Merrell  v.  Campbell,  49  Wis.  535,  35  Am.  Rep. 
785.  So  where  it  is  Invested  by  statute  with 
power  to  establish  and  maintain  public 
schools,  it  is  not  subject  to  garnishment  in 
respect  to  a  debt  which  it  owes  for  work 
done  on  a  municipal  school  house.  Barn  v. 
Winiams,  81  Ga.  796;  Bank  v.  Mayor,  92  Ga. 

361.  ,..  ^  ,.   ,^ 

There  are  a  few  cases,  however,  which  hold 
that  as  a  city  or  town  Is  as  much  liable  to 
suit  for  what  it  owes  as  a  private  Individual, 
it  is  subject  to  garnishment.  Newark  v.  Funk,- 
15  Ohio  St.  462;  Bray  v.  Wallingford,  20  Conn. 
416-  Wilson  v.  Lewis,  10  R.  I.  285;  Rodman  v. 
Musselman,  12  Bush.  [Ky.]  354,  23  Am.  Rep. 
724-  Mayor  V.  Horton,  38  N.  J.  Law,  88;  Den- 
ver'v.  Brown,  11  Colo.  337;  Laredo  v.  Nalle, 
65  Tex.  359;  Speed  v.  Brown,  10  B.  Mon.  [Ky.] 
108  111  — From  note  to  Leake  v.  Lacey  [Ga.] 
51  Am.   St.   Rep.   112,  114. 

42  In  a  suit  in  attachment  on  a  promis- 
sory note  where  it  appears,  on  filing  of  the 
final  account,  that  the  legacy  or  a  part  there- 
of will  probably  be  paid.  Orlopp  v.  Schuel- 
ler,  4  Ohio  C.  C.  (N.  S.)  611.  But  see  2  Curr. 
L.  132.  n.  50. 


NOTS.  Gamlshment  of  executor  or  ad- 
ministrator: The  rule  has  been  stated  broad- 
ly and  generally  to  be  that  In  the  absence  of 
statutory  provisions  on  the  subject  expressly 
subjecting  an  executor  or  administrator  to 
garnishment,  he  could  not  be  summoned  as 
a  garnishee  or  trustee  "with  reference  to  the 
funds  in  his  hands.  Thorn  v.  Woodruff,  5 
Ark.  55;  Slme's  Estate,  Myrlck,  Prob.  Ct.  Rep. 
100;  Brown  v.  Wiley,  107  Ga.  85,  32  S.  B.  905; 
Boyer  v.  Hawkins,  86  Iowa,  40,  52  N.  W.  659: 
Brooks  V.  Cook,  8  Mass.  246;  Wheeler  v. 
Bowen,  20  Pick.  [Mass.]  563;  Curling  v.  Hyde, 
10  Mo.  374;  Harrington  V.  La  Rocque,  13  Or. 
344,  10  P.  498;  Ryan  v.  Marcy,  1  Kulp.  360; 
Parks  V.  Cushman,  9  Vt.  320;  Brewer  v.  Hut- 
ton,  45  W.  Va.  106,  30  S.  E.  81,  72  Am.  St. 
Rep.  804;  Prlngle  v.  Black,  2  Dall.  97,  1  Law. 
Ed.  305.  The  reason  for  the  above  rule,  as 
sho'wn  by  the  above  cases,  is  because  execu- 
tors and  administrators  derive  their  author- 
ity from  the  law,  and  it  Is  their  duty  to  ex- 
ercise It  according  to  the  rules  of  the  law, 
and  they  must  account  to  the  probate  court 
tor  all  the  funds  coming  Into  their  hands, 
and  that  it  would  be  against  public  policy  to 
permit  another  court  to  Interfere  with  the 
administration. 

While  prior  to  a  decree  of  distribution, 
money  in  the  hands  of  an  executor  or  admin- 
istrator cannot  be  reached  by  garnishment 
against  the  creditors,  heirs  or  devisees,  of  the 
estate,  the  rule  does  not  hold  good  after  the 
decree  of  distribution  has  been  made  as  by 
such  decree  each  share  is  finally  and  defi- 
nitely ascertained,  and  a  cause  of  action  ex- 
ists, therefore,  against  the  representative  in 
his  individual  capacity  in  favor  of  the  dis- 
tributee. In  re  Narac,  35  Cal.  392,  95  Am. 
Dec.  Ill;  Fitohett  v.  Dolbee,  3  Har.  [Del.]  267; 
Bartell  v.  Bauman,  12  111.  App;  460;  Boyer  v. 
Hawkins,  86  Iowa,  40,  52  N.  W.  669;  Hoyt  v. 
Christie,  51  Vt.  48. — From  note  to  Hudson  v. 
Wllber  [Mich.]   47  L.  R.  A.  345. 

43.  See  2  Curr.  L.  133. 

44.  Seitz  V.  Starks  [Mich.]  98  N.  W.  852; 
Keene  v.  Smith,  44  Or.  525,  75  P.  1065.  Can- 
not garnish  funds  assigned  without  fraud  by 
his  debtor.  Mack  Mfg.  Co.  v.  Smoot  &  Co.," 
102- Va.  724,  47  S.  E.  859.  See  2  Curr.  L.  133, 
n.  56. 

45.  Maggard  v.  Asher  [Ky.]  82  S.  W.  1002. 
See  2  Curr.  L.  133,  n.  55. 

46.  May  enforce  lien  reserved  in  deeds  to 
land  given  as  security  for  note  garnished. 
Smith  V.  Butler  [Ark.]  80  S.  W.  580. 

47.  Cannot  be  maintained  in  the  absence 
of  proceedings  supplementary  to  execution, 
as  authorized  by  Code  Civ.  Proc.  §  714  et  seq. 
Matteson  &  W.  Mfg.  Co.  v.  Conley  [Cal.]  77 
P.  1042. 
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of  the  defendant's  bankruptcy,*^  but  as  to  whether  or  not  he  can  raise  the  question 
that  the  fund  is  exempt,  there  is  a  confiict.''"  A  former  adjudication  deciding  that 
the  garnishee  was  not  indebted  to  defendant,  decides  that  fact  simply  as  to  the  time 
of  the  service  of  the  writ,  the  tinie  of  filing  the  answer,  or  at  any  period  of  time 
between  those  dates.^"  The  general  appearance  and  disclosures  of  a  garnishee,  the 
court  not  having  jurisdiction  over  defendant,  is  not  a  waiver  of  lois  rights.^^  Under 
the  Arkansas  statutes,  a  garnishee  appearing  only  by  affidavit,  the  plaintifE  is  not 
entitled  to  an  order  that  he  deliver  the  property  of  defendant  in  his  possession  or 
pay  the  money  which  he  owes  defendant  into  court.^''  In  Pennsylvania,  in  an  ac- 
tion of  foreign  attachment,  the  writ  being  served  by  garnishment  and  the  defend- 
ant making  default,  the  garnishee  is  not  entitled  to  be  heard  on  a  defense  going  to 
his  own  liability  until  judgment  has  been,  entered  and  a  writ  of  scire  facias  issued 
against  him.°^ 

A  levy  by  garnishment  upon  the  corporation  stock  of  a  debtor  wiU,  impound 
dividends  upon  the  stock  declared  while  the  proceedings  are  pending. °* 

§  5.  Bights,  defenses  and  liabilities  between  defendant  and  garnishee.^'^ — ^The 
garnishee  may  be  relieved  of  responsibility  as  to.  defendant  by  paying  the  money 
into  court.'''  Defendant,  setting  up  as  a  defense  that  the  debt  has  been,  attached 
in  his  hands  as  garnishee  in  another  state,  must  show  that  the  very  debt  for  which 
the  suit  is  brought  was  attached. °'  Garnishee,  paying  judgment  against  another 
than  his  debtor,  is  still  liable  to  the  latter."' 


48.  Armour  Packing  Co.  v.  Wynn,  119  Ga. 
683,  46  S.  E.  865. 

49.  That  he  can  do  so.  Armour  Packing 
Co  V.  Wynn,  119  Ga.  683,  46  S.  E.  865.  Con- 
tra. Seitz  V.  Starks  [MicJi.]  98  N.  "W.  852. 
See  2  Curr.  L.  133,  n.  66. 

NOTE.  Duty  of  garnishee  to  set  up  ex- 
emption of  principal  debtor:  In  two  cases 
it  has  been  held  that  a  garnishee  could  not 
set  up  the  exemption  of  the  principal  debtor 
as  that  was  a  personal  privilege  which  no 
one  but  the  debtor  himself  could  claim. 
Conley  v.  Chilcote,  25  Ohio  St.  320;  Osborne 
V.  Schutt,  67  Mo.  712.  And  in  other  cases  it 
has  been  held  that  a  garnishee  was  not  bound 
to  set  up  the  exemption  of  the  principal 
debtor  under  the  laws  of  another  state  when 
garnished  for  a  debt  due  a  nonresident. 
Moore  v.  Chicago,  etc.,  R.  Co.,  43  Iowa,  385; 
East  Tennessee,  etc.,  R.  Co.  v.  Kennedy,  83 
Ala.  462,  3  Am.  St.  Rep.  755.  At  least  where 
the  principal  debtor- has  actual  knowledge  of 
the  garnishment  and  fails  to  make  a  defense, 
although  the  garnishment  is  In  another  state, 
the  garnishee  need  not  set  up  any  exemp- 
tion for  him.  Carson  v.  Memphis  &  C.  R. 
Co.,  88  Tenn.  646,  8  L.  R.  A.  412.  Or  where 
the  principal  debtor  makes  his  own  affidavit, 
claiming  an  exemption  which  is  presented  by 
the  attorneys  for  the  garnishee,  the  latter  is 
not  bound  to  set  up  any  defense  for  him. 
Chicago,  etc.,  R.  Co.  v.  Meyer,  117  Ind.  563. 
But  the  clear  weight  of  authority  permits  a 
garnishee,  if  jt  does  not  require  him,  to  set 
up  such  exemption.  Winterfleld  v.  Milwau- 
kee, etc.,  R.  Co.,  29  Wis.  589;  Clark  v.  Averill, 
31  Vt.  512,  76  Am.  Dec.  131;  Davenport  v. 
Swan,  9  Humph.  [Tenn.]  186;  Mull  v.  Jones, 
33  Kan.  112.  Other  cases  expressly  hold  that 
the  garnishee  must  set  up  the  exemption  if 
he  has  knowledge  of  it.  Wright  v.  Chicago, 
etc.,  R.  Co.,  19  Neb.  175,  56  Am.  Rep.  747; 
Chicago  &'A.  R.  Co.  v.  Ragland,  84  111.   373; 
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Smith  V.  Dickson,  58  Iowa,  444;  Terre  Haute 
&  I.  R.  Co.  V.  Baker,  122  Ind.  433;  Turner  v. 
Sioux  City,  etc.,  R.  Co.,  19  Neb.  241;  Lock  v. 
Johnson,  36  Me.  464;  Daniels  v.  Marr,  75  Me. 
397;  Chicago,  etc.,  R.  Co.  v.  Mason,  11  111.  App. 
J525;  Welker  v.  Hinze,  16  111.  App.  326;  Parker 
jv.  Wilson,  61  Vt.  116.  At  least  where  the 
■  principal  debtor  is  not  notified  of  the  pro- 
ceeding. Peirce  v.  Chicago,  etc.,  R.  Co.,  36 
|Wis.  283;  Missouri  Pac.  R.  Co.  v.  Whipsker. 
77  Tex.  14,  19  Am.  St.  Rep.  734,  8  L.  R.  A. 
321.  And  the  exemption  may  be  set  up  after 
judgment  against  the  garnishee  at  any  time 
before  payment  of  the  money.  Union  Pac. 
IR.  Co.  V.  Smersh,  22  Neb.  751,  3  Am.  St.  Rep. 
290. — From  note  to  Illinois  Cent.  R.  Co.  v. 
Smith  [Miss.]   19  L.  R.  A.   577,  580. 

50.  Fulton  V.  Gesterding  [Fla.]   36  So.  56. 

51.  Northwestern  Life  &  Sav.  Co.  v.  Gippe 
[Minn.]    99  N.  W.   364. 

52.  His  remedy  is  by  compelling  an  ex- 
amination under  oath  or  by,  an  action  under 
Sand.  &  H.  Dig.  §  360.  Allen-West  Commis- 
sion Co.  V.  Grumbles   [C.  C.  A.]   129  F.  287. 

53.  Greevy  v.  Jacob  Tome  Institute,  132  F. 
408. 

54.  Farmers'  &  Merchants'  Nat.  Bank  v. 
Mosher  [Neb.]  100  N.  W.   133. 

55.  See  2  Curr.  L.  133. 

50.  Though  he  colluded  with  the  defend- 
ant's creditors  to  institute  the  proceedings, 
and  prior  to  the  garnishment  the  defendant 
had  brought  trover  for  the  money.  Bryant 
V.  Wilcox  [Mich.]  100  N.  W.  918. 

67.  Bailey  v.  Pennsylvania  R.  Co.  [N.  J. 
Err.  &  App.]  58  A.  83;  Naylor  v.  Pennsyl- 
vania R.  Co.  [N.  J.  Err.  &  App.]  58  A.  84. 

58.  Garnishee  paying  fund  to  plaintiff  su- 
ing certain  individuals  trading  under  the 
firm  name  of  W.  C.  T.  &  Co.  is  liable  to  his 
debtor,  a  corporation  of  the  name  of  W.  C. 
T.  Co.  Tapp  V.  Dibrell,  134  N.  C.  546,  47  S. 
E.   51. 
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§  6.  Conflicting  and  hostile  claims  and  liens.^^ — The  •  garnishment  lien  is 
fixed  by  the  service,  of  the  writ  of  garnishment/"  and  the  garnishment  proceedings 
do  not  affect  the  rights  of  bona  fide  purchasers  before  such  time."  Payment  by  a 
garnishee  does  not  render  him  liable  to  a  transferee  of  a  claim  unless  he  has  notice 
of  such  partes  rights,"''  but  having  such  notice,  he  must  set  up  such  party's  claim 
in  his  answer.*^  On  being  sued  by  such  transferee,  the  garnishee  must  allege  that 
he  did  not  have  such  notice."*  The  claimant  having  knowledge  of  the  garnishment 
proceedings  to  the  garnishee's  knowledge,  the  latter  is  under  no  obligation  to  notify 
the  former.""  In  some  states,  assignments  must  be  recorded  to  be  valid  against  gar- 
nishment proceedings.""  A  garnishee  sustains  the  relation  of  a  witness  to  the  ac- 
tion, but,  when  ordered  to  pay,  he  may  make  any  defense  he  has  to  the  action."' 
The  garnishee  paying  his  indebtedness  to  defendant  after  service  of  writ,  the  plain- 
tiff is  entitled  to  have  his  debt  paid  from  such  fund  before  the  claims  of  subsequent 
attaching  creditors."'  Bankruptcy  of  the  defendant  renders  all  garnishment  liens 
obtained  within  four  months  prior  to  the  filing  of  the  petition  in  bankruptcy  void."' 

§  7.  Jurisdiction  and  venue.'"' — ^The  court  does  not  acquire  jurisdiction  by 
service  of  the  garnishee  alone.'^  The  ancillary  nature  of  the  proceeding  is  often  im- 
portant in  determining  the  question  of  jurisdiction.'^  A  garnishee  is  not  a  defend- 
ant within  the  meaning  of  statutes  providing  that  actions  may  be  brought  in  a 
county  wherein  defendant  resides.'"  Defendant  cannot  object  to  a  change  of  venue 
because  the  garnishee  might  do  so.'*    Statutory  provisions  govern.'* 


89.     See  i  Curr.  L.  134. 

60.  Fixes  lien  on  note  which  cannot  be 
defeated  by  a  subsequent  transfer  made  after 
maturity.  Smith  t.  Butler  [Ark.]  80  S.  W. 
580.  Lien  is  not  created  by  judgment.  Ar- 
mour Packing  Co.  v.  Wynn,  119  Ga.  683,  46 
S.  B.  865.  Under  Code,  §§  3095,  3102,  a  sub- 
contractor's claim  on  a  public  building  is  not 
prior  to  a  garnishment  of  the  money  due  the 
principal  contractor  to  which  the  public  cor- 
poration has  answered,  before  receiving  no- 
tice of  his  claim,  though  the  filing  of  such 
notice  was  not  delayed  beyond  the  30  days 
allowed  by  the  latter  section.  Swearingen 
Dumber  Co.  v.  Washington  School  Tp.  [Iowa] 
99  N.  W.  730. 

61.  Will  not  affect  the  rights  of  bona  fide 
purchasers  or  pledgors  of  stock  acquired  be- 
fore the  levy  is  made,  though,  by  the  books 
of  the  corporation,  the  stock  appears  to  be 
the  property  of  the  debtor  and  is  so  regarded 
by  the  corporation.  Farmers'  &  M.  Nat. 
BanKs  V.  Mosher  [Neb.]  100  N.  W.  133.  See 
ante,  §  2,  2  Curr.  L.  134,  n.  70. 

62.  Paid  the  money  into  court.  Plymouth 
State  Bank  v.  Milligan,  2  Ohio  N.  P.  (N.  S.) 
274;  Milligan  v.  Plymouth  State  Bank,  4  Ohio 
C.  C.   (N.   S.)    585. 

63.  Defendant  had  assigned  his  Interest  in 
insurance.  Frels  v.  Little  Black  Farmers' 
Mut.  Ins.  Co.  [Wis.]  98  N.  W.  522. 

64.  Plymouth  State  Bank  v.  Milligan,  2 
Ohio  N.  P.   (N.  S.)   274.  .  ^  .,     ,       .,     , 

65.  A  school  district,  garnished  at  suit  of 
a  creditor  of  the  contractor  who  has  erected 
a  school  building,  is  not  under  obligation  to 
notify  a  subcontractor  thereof,  where  he  has 
knowledge  of  the  garnishment  and  inter- 
venes in  the  action.  Swearingen  Lumber  Co. 
V.  Washington  School  Tp.  [Iowa]  99  N.  W. 
730. 

66.  A  maker  of  monuments  contracting  to 
furnish  and  furnishing  a  monument,  his  skill 
and    personal    services    not    being    engaged. 


and  not  entering  into  the  contract,  the  price 
to  be  paid  therefor  Is  not  his  "future  earn- 
ings," within  the  meaning  of  Rev.  Laws,  c. 
189,  §  34.  Chester  v.  McDonald,  183  Mass.  54, 
69  N.  B.  1075.  Public  corporation,  garnishee, 
paying  garnishment  judgment  out  of  money 
due  to  contractor  of  public  building,  held  a 
defense  to  subcontractor's  claim  which  was 
not  filed  according  to  law.  Swearingen  Lum- 
ber Co.  V.  Washington  School  Tp.  [Iowa]  99 
N.  W.  730. 

67.  He  may  by  amended  answer  set  up  a 
complete  defense  by  alleging  an  assignment 
of  the  claim  without  notice  to  him.  Milligan 
V.  Plymouth  State  Bank,  4  Ohio  C.  C.  (N.  S.) 
585;  Plymouth  State  Bank  v.  Milligan,  2  Ohio 
N.  P.   (N.   S.)   274. 

68.  Maggard  v.  Asher  [Ky.]  82  S.  W.  1002. 

69.  Bankruptcy  Act  of  1898,  §  67.  Armour 
Packing  Co.  v.  Wynn,  119  Ga.  683,  46  S.  E. 
865.     See  2  Curr.  L.  134,  n.  74. 

70.  See   2  Curr.   L.   134. 

71.  '  No  jurisdiction  where  all  the  parties 
to  an  action  were  nonresidents,  and  none  of 
them  were  in  the  state  of  the  forum,  process 
being  served  on  the  garnishee,  a  nonresident 
corporation.  Northwestern  Life  &  Sav.  Co. 
V.  G;ippe  [Minn.]   99  N.  W.  364. 

72.  A  justice  is  not  deprived  of  Jurisdic- 
tion of  a  claim  within  his  jurisdiction  merely 
because  a  garnishee  in  the  proceeding  owes 
defendant  a  sum  in  excess  of  his  jurisdiction. 
Davis  Bros.  v.  Choctaw,  etc.,  E.  Co.  [Ark.] 
83  S.  W.  318.  Under  Gen.  St.  1894,  §§  5308, 
5322,  the  district  court  in  which  Judgment  is 
originally  entered  has  sole  jurisdiction  in 
garnishment  proceedings.  Wilson  v.  Pen- 
noyer  [Minn.]   101  N.  W.  502. 

73.  Construing  Code  Prac.  §  31  (Sand.  & 
H.  Dig.  §  5630)  and  Code  Prac.  §  96  (Sand. 
&  H.  Dig.  §  5696).  Hancock  v.  Gibson  [Ark.] 
79  S.  W.  1061. 

74.  So  stated  in  McCloud  v.  McCullers 
[Miss.]   36  So.  65,  In  which  case  not  even  the 
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§  8.  Affidavit  or  application  for  writJ" — Though  the  statute  contemplates  an 
affidavit  separate  from  the  application,  the 'combining  of  the  two  in  one  paper  will 
not  vitiate  them  if  the  essentials  of  the  statute  are  included  therein^'  The  affidavit 
should  state  whether  the  principal  suit  is  pending  or  determined/'  and  defendant 
has  a  right  to  rely  on  t-he  accuracy  of  such  statement  J°  The  affidavit  and  applica- 
tion claiming  interest  must  state  the  rate  thereof  and  the  date  from  which  it  began 
to  run;"*  if  attorney's  fees  are  claimed,  the  amount  must  be  stated.*^  Material 
changes  in  the  affidavit  cannot  be  made  by  amendment.'"  The  affidavit  and  appli- 
cation being  quashed,  the  garnishee  is  released  from  liability,*'  and  at  the  same 
time  the  liability  of  defendant  on  his  replevy  bond  ceases.'* 

§  9.  Writ  or  process  to  garnishee  and  return.^^ — A  writ"  and  service  there- 
of are  essential  to  jurisdiction.  It  is  not  necessary  that  the  writ  describe  the 
debt."  There  should  be  in  the  record  a  return  by  the  officer  showing  that  the 
process  has  been  served,  and  that  thereby  the  court  has  acquired  jurisdiction  of  the 
garnishee."  The  return,  being  only  evidence  of  service,  is  not  jurisdictional,'"  and 
if  there  has  been  a  good  service,  but  an  irregular  or  incomplete  return,  the  defect 
may  be  cured  by  an  entry  making  the  return  conform  to  the  facts.'^  The  officer 
seeking  to  amend,  the  garnishee  may  raise  an  issue  as  to  the  validity  of  the  service, 
and  on  satisfactory  evidence  may  prevent  the  amendment,  or  on  similar  proof  in  a 
direct  attack  thereon,  may  have  the  judgment  set  aside.*"  In  such  case,  it  appear- 
ing affirmatively  that  valid  service  was  made,  it  is  unnecessary  to  amend  the  re- 
turn.*' 

§  10.  Answer  or  disclosure  and  later  pleadings  or  traverse.^* — Ignorance  of 
the  time  to  answer  is  not  a  legal  excuse  for  failure  to  answer  at  the  time  fixed  by 
law.**^  In  Georgia,  the  garnishee  is  required  to  answer  by  the  first  term.*°  The 
traverse  must  form  an  issue.*'     The  answer  denying  indebtedness  to  and  possession 


garnishee  was  entitled  to  a  change  of  venue 
under  Rev.  Code  1892,  §  2147. 

75.  Civ.  Code  §  223  (Sand.  &  H.  Dig.  §  332), 
providing  that  an  action  may  be  prosecuted 
in  any  county  In  which  a  garnishee  who  is 
indebted  to  defendant  is  served  with  process, 
applies  only  to  grounds  enumerated  in  Civ. 
Code  §  216  (Sand.  &  H.  Dig.  §  325),  relating 
to  nonresidence  or  fraud  of  defendant.  Han- 
cock V.  Gibson  [Ark.]   79  S.  "W.  1061. 

76.  See   2   Curr.  L.    135. 

77.  Construing  Rev.  St.  1895,  arts.  217,  219. 
Sullivan  &  Co.  v.  King  [Tex.  Civ.  App.]  80  S. 
W.  1048. 

78.  70.  Heller  v.  People's  Sav.  Bank 
[Mich:]  101  N.  W.  226. 

80,  81.  Sullivan  &  Co.  v.  King  [Tex.  Civ. 
App.]  80  S.  W.  1048. 

82.  Affidavit  cannot  be  amended  so  as  to 
render  another  suit  than  the  one  stated 
therein  the  principal  action.  Heller  v.  Peo- 
ple's Sav.  Bank  [Mich.]  101  N.  W.  226. 

83.  Sullivan  &  Co.  v.  King  [Tex.  Civ. 
App.]    80  S.  W.  1048. 

84.  Considering  Rev.  St.  1895,  art.  225. 
Sullivan  &  Co.  v.  King  [Tex.  Civ.  App.]  80 
S.   "W.    1048. 

85.  See  2  Curr.  L.  135. 

86.  Jones  v.  Bibb  Brick  Co.  [Ga.]  48  S.  E. 
25.  Voluntary  appearance  of  the  garnishee 
without  the  statutory  service  upon  him,  does 
not  attach  the  funds  of  the  principal  defend- 
ant In  his  hands.  Hathorn  v.  Robinson,  98 
Me.  334,  56  A.  1057.     See  2  Curr.  Li.  135,  n.  82. 


87.  Jones  v.  Bibb  Brick  Co.  [Ga.]  48  S.  E 
25. 

88.  Smith  V.  Butler  [Ark.]  80  S.  "W.  580. 
80.     Jones  v.  Bibb  Brick  Co.   [Ga.]  48  S.  E. 

25.  If  there  has  been  in  fact  a  valid  service, 
and  no  return,  or  a  void  return,  no  default 
judgment  should  be  entered.  Id.  See  2 
Curr,  L.  135,  n.  87. 

90.  Jones  V.  Bibb  Brick  Co  [Ga.]  48  S.  E. 
25.     See  2  Curr.  L.  135,  n.  88. 

01.  Jones  V.  Bibb  Brick  Co.  [Ga.]  48  S.  E. 
25.  Such  amendment  may  be  made  by  the 
officer  voluntarily  while  he  remains  in  com- 
mission, or  nunc  pro  tunc  by  order  of  the 
court  [Civ.  Code  1895,  §§  5116,  5117].     Id. 

92.  Jones  v.  Bibb  Brick  Co.  [Ga.]  48  S.  E. 
25.  The  garnishee  in  such  case  cannot  rely 
on  the  incompleteness  of  the  return,  but 
must  affirmatively  show  that  no  valid  service 
was  made.     Id. 

03.     Jones  v.  Bibb  Brick  Co.  [Ga.]   48  S.  E. 


25. 


04. 
05. 


25. 


See  2  Curr.  L.   136. 

Jones  V.  Bibb  Brick  Co.   [Ga.]  48  S.  E. 


96. 


After  the  second  term,  the  court  has 
no  discretion,  and  can  only  allow  the  answer 
to  be  filed  for  some  reason  legally  suf- 
ficient to  excuse  the  failure.  Jones  v.  Bibb 
Brick  Co.  [Ga.]  48  S.  E.  25. 

07.  Answer  of  garnishee  denying  indebt- 
edness to  defendant,  traverse  declaring  this 
statement  to  be  untrue,  held  to  present  an 
issue  of  fact.  Russell  v.  Brunswick  Grocery 
Co.,  120  Ga.  38,   47  S.  B.  528. 


1556 


GAS  §  1. 


3  Cur.  Law. 


of  property  of  the  defendant  is  sufficient  upon  a,  trial  of  the  issues  raised  by  a 
traverse  thereof  to  sustain  the  defense  of  res  judicata."' 

§  11.  Claims  or  interventions.'"' — ^A  claimant  not,  being  a  party  to  the  gar- 
nishment proceedings,  he  is  not  bound  thereby.^ 

§  12.  Dissolution  of  writ.^ — The  same  particularity  of  statement  is  not  re- 
quired ia  a  motion  to  dismiss  ga,rnis^ment  proceedings  as  in  a  pleading.^  A  bond 
to  dissolve  the  garnishment  must  follow  the  statute,*  but  being  in  the  exact  language 
of  the  statute,  it  is  sufficient.^ 

§  13.  Effect  of  pendency  of  other  proceedings;  stay,  etc.^ — A  garnishee  being 
sued  by  defendant  prior  to  the  garnishment  proceedings,  the  court  having  acquired 
jurisdiction  of  the  parties  and  the  subject-matter,  payment  of  defendant's  judg- 
ment bars  recovery  in  the  garnishment  proceedings.'' 

§  14.  Trial,  verdict  and  judgments,  costs  and  execution.^ — The  answer  of  the 
garnishee  being  indeterminate  and  not  conclusive,  the  proper  practice  is  to  summon 
the  garnishee  for  a  new  examination,"  and  in  some  states  the  appellate  court  may 
conduct  such  examination  'through  the  instrumentality  of  its  clerk.^"  The  general 
rules  as  to.  burden  of  proof  apply .^^ 

A  judgment  rendered  against  a  garnishee  before  judgment  is  rendered  against 
the  principal  defendant  ia  void.^"  A  judgment  against  a  garnishee  duly  entered 
is  conclusive,  as  to  him,  that  every  jurisdictional  allegation  in  the  affidavit  to  ob- 
tain garnishment  is  true.^^ 

The  allowance  to  a  garnishee  of  attorney's  fees  cannot  exceed  the  amount 
prayed  for.^* 

A  demand  by  an  execution  plaintiff  is  not  a  demand  "by  force  of  the  execu- 
tion."^= 
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§  1.  Gas  Frnnchlses;  Powers  and  Duties  ot 
Corporations  Excreisins  Them  (1556).  Obli- 
gation   to    Supply    Consumers    (1557).     Con- 


tracts with  Consumers   (1558).     Public   Con- 
tracts (1558). 

§  2.    Public  Regrulatlon   (1558). 

I  3.    Torts  and  Crimes   (155»). 


§  1.  Gas  franchises j'^^  powers  and  duties  of  corporations  exercising  them. — 
The  production  and  distribution  of  gas  for  fuel,  light  and  power  is  a  business  of  a 
public  nature,  control  of  which  is  in  the  state,^^  and  which  may  be  franchised  by  the 


98.     Considering     Rev.     St.     1892,     5     1673. 
Fulton  V.  Gesterding  [Fla.]  36  So.  56. 
90.     See  2  Curr.  L.   136. 

1.  Wingo,  Bllett  &  Crump  Shoe  Co.  v. 
Johnson,  119  Ga,  486,   46  S.  E.   669. 

2.  See   2   Curr.   L.   137. 

3.  Proof  of  consideration  of  contract  to 
pay  part  of  judgment  in  full  satisfaction 
thereof  is  admissible,  though  not  alleged. 
Hanson  V.  MoCann    [Colo.  App.]    76   P.    983. 

4.  Such  bond  is  no  obstacle  to  the  enter- 
ing of  a  judgment  against  a  garnishee. 
Warlick  v.  Neal  Loan  &  Banking  Co.  [Ga.] 
48  S.  B.  402.     See  2  Curr.  L.  137,  n.  13. 

5.  Russell  V.  Brunswick  Grocery  Co.,  120 
Ga.  38,  47  S.  B.   528. 

6.  See   2  Curr.  L.  137. 

7.  Though  garnishment  proceedings  were 
instituted  prior  to  the  filing  of  the  gar- 
nishee's plea  in  defendant's  suit.  Grimm  v. 
Ryan  [Mo.  App.]  80  S.  W,  313  [Advance 
Sheets   only]. 

8.  See   2   Curr.  L.   137. 

9.  In  which  case  other  evidence  than  the 
answer  may  be  Introduced.  Considering 
Shannon's  Code,  §  4831.  Wyler,  Ackerland  & 
Co.  V.  Blevins  [Tenn.]  82  S.  W.  829. 


10.  Construing  Shannon's  Code,  §  6336. 
Wyler,  Ackerland  &  Co.  v.  Blevins  [Tenij.] 
82  S.  W.   829. 

11.  Plaintiff  must  prove  by  a  preponder- 
ance of  evidence  that  the  garnishee  was 
liable  to  the  defendant  in  a  sum  certain, 
which  defendant  could  recover  by  suit 
against  the  garnishee.  Grimm  v.  Ryan  [Mo. 
App.]  8,0  S.  W-  313  [advance  sheets  only]. 
That  assignment  to  himself  was  executed 
by  defendant's  authority.  Barlington  Miller 
Lumber  Co.  v.  National  Surety  Co.  [Tex.  Civ. 
App.]   80  S.  W.   238. 

12.  Justice's  judgment.  Burton  v.  Frame 
[Del.]   58  A.  804. 

13.  Warlick  v.  Neal  Loan  &  Banking  Co. 
[Ga.]    48  S.  E.   402. 

14.  Fields  V.  Rust  [Tex.  Civ.  App.]  82  S. 
W.   331. 

15.  Within  the  meaning  of  Rev.  Laws,  c. 
189,  §  40;  such  demand,  to  be  effective,  must 
be  made  by  the  ofHcer  in  whose  hands  the 
execution  has  been  placed.  Barnes  v.  Shel- 
burne  Falls  Sav.   Bank   [Mass.]   72  N.   E.   85. 

Ifl.     See  Franchises,  3  Curr.  L.  1495. 

17.     So    held   of  natural    gas.     City    of   La 
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state  or  its  proper  delegates.*'  A  legislative  grant  of  use  of  streets  is  valid,"  and 
the  right  may  be  exercised  without  the  further  consent  of  the  municipality  con-> 
eeriied,'"'  or  aiiy  compensation  to  it  for  use  of  the  streets.''* 

A  gas  franchise  to  lay  mains  in  the  streets  must  be  understood  to  have  been 
granted  subject  to  the  use  of  the  streets  for  other  purposes  and  public  works.^"  A 
franchise  in  a  particular  locality  will  not  prevent  the  granting  of  a  subsequent  fran- 
chise to  another  party  if  the  statute  does  not  so  provide.  ^° 

Corporations  organized  in  Kansas  to  produce  and  supply  natural  gas  tnay  exer- 
cise the  right  of  eminent  domain.''* 

Obligation,  to  supply  conswhi&'rs.^^ — ^A  corporation  enjoying  a  gas  franchise, 
and  a  complete  or  partial  monopoly  in  consequence,  may  be  compelled  to  serve  the 
public  on  reasonable  tetins.''"  But  it  cannot  be  compelled  to  furnish  a  city  with 
gas  for  public  lighting  without  its  being  measured,"'  nor  to  supply  gas  to  a  foreign 
corporation,  which  is  not  a  householder  or  resident,^'  to  eiiable  it  to  perform  a  con- 
tract with  the  city."" 

A  refusal  to  furnish  gas  to  a  private  consumer  cannot  be  excused  on  the  ground 


Harpe  v.  Elm  Tp.  Gas,  Light,  Fuel  &  Power 
Co.    [Kan.]    76  P.   448. 

18.  County  Commissioners  of  Baltimore 
county  have  power,  under  Act  1902,  o.  368,  p. 
525,  to  grant  a  franchise  to  lay  and  maintain 
for  25  years  gas  pipes  and  mains  for  public 
and  private  lighting  in  streets  in  certain 
towns.  Consolidateid  Gas  Co.  v.  Baltimore 
County  Com'rs  [Md.]  58  A.  214.  County  com- 
missioners of  Baltimore  county,  Maryland, 
have  no  power  to  require  from  gas  com- 
panies a  written  permit  before  laying  Its 
mains  in  highways;  and  such  a  company  will 
not  be  enjoined  from  excavating  for  the  pur- 
pose without  a  written  permit.  Construing 
Laws  1900,  c.  685,  p.  1080,  and  Laws  1902,  c. 
524,  p.  764.  Consolidated  Gas  Co.  v.  Balti- 
more County  Com'rs  [Md.]  57  A.  29. 

19.  City  of  La  Harpe  v.  Elm  Tp.  Gas, 
Light,  Fuel  &  Power  Co.  [Kan.]  76  P,  448. 

20.  Gen.  St.  1901,  §  1366.  City  of  La 
Harpe  v.  Elm  Tp.  Gas,  Light,  Fuel  &  Power 
Co.  [Kan.]  76  P.  448.  Interference  by  mu- 
nicipality may  be  enjoined.  City  prevented 
workmen  from  excavating  in  streets  to  lay 
gas  mains.     Id. 

21.  The  granting  of  rights  in  public 
streets  is  wholly  discretionary  with  the  leg- 
islature. City  of  La  Harpe  v.  Elm  Tp.  Gas, 
Light,  Fuel  &  Power  Co.  [Kan.]   76  P.  448. 

22.  New  Orleans  Gaslight  Co.  v.  Drainage 
Commission,  111  La.  838,  35  So.  929.  Hence 
the  owner  of  the  franchise  is  not  entitled 
to  reimbursement  for  the  expense  of  moving 
its  mains,  caused  by  the  city's  constructing 
sewers  or  drainage  canals  in  the  streets.     Id. 

23.  Under  Maine  laws,  where  one  com- 
pany is  authorized  to  supply  a  town  with 
light  by  electricity,  whether  or  not  it  is  ex- 
ercising its  franchise,  another  company  can- 
not lawfully  supply  gas  to  that  town  for 
lighting  purposes  without  special  legisla- 
tive authority.  Construing  Pub.  Laws  1885, 
o.  378,  p.  318;  1895,  c.  102,  p.  111.  Twin  Vil- 
lage Water  Co.  v.  Damariscotta  Gas  Light 
Co.,  98  Me.  325,  56  A.  1112.  Acts  Md.  1886, 
c.c.'384,  395,  pp.  623,  625,  effecting  the  forma- 
tion of  certain  gas  companies,  and  prohibit- 
ing formation  of  others  in  same  counties, 
held  not  to  preclude  the  granting  of  a  fran- 
chise to  a  private  individual.  Consolidated 
Gas   Co    V.   County   Com'rs    [Md.]    58  A.    214. 


Acts  1902,  p.  525,  e.  868,  protecting  vested 
rights  in  streets  and  highways,  does  not 
mean  that  a  subsequent  grant  of  a  fran- 
chise to  lay  and  maintain  gas  mains  in  cer- 
tain localities  affects  private  rights  previous- 
ly   granted    to    another.     Id. 

24.  City  of  La  Harpe  v.  Elm  Tp.  Gas, 
Light,  Fuel  &  Power  Co.  [Kan.]  76  P.  448. 

25.  Note:  A  gas  company,  especially  if 
It  has  a  monopoly  of  the  business,  must  fur- 
nish gas  to  any  applicant  on  reisonable 
terms.  Shepard  v.  Milwaukee  Gas  Light  Co., 
6  Wis.  539,  70  Am.  Dec.  479;  Baltimore  Gas 
Light  Co.  V.  Calliday,  25  lifd.  1.  Contra,  Mc- 
Cune  V.  Norwich  City  Gas  Co.,  30  Conn.  521, 
79  Am.  Deo.  278.  A  gas  company  may  be 
compelled  by  mandamus  to  furnish  gas  as  re- 
quired by  its  charter  to  a  person  demanding 
it.  People  V.  Manhattan  Gas  Light  Co.,  45 
Barb.  [N.  Y.]  136.  See  note  on  "Compulsory 
service  by  party  whose  business  it  is  to  serve 
the  public,"  appended  to  Rushville  v.  Rush- 
ville  Nat.  Gas  Co.  [Ind.]  in  15  L.  R.  A.  321. 

26.  A  city  may  obtain  a  mandamus  to 
compel  furnishing  of  gas  at  a  reasonable 
price,  or  restrain  furnishing  it  at  an  un- 
reasonable figure.  Public  Service  Corp.  v. 
American  Lighting  Co.  [N.  J.  Eq.]  57.  A.  482. 
Where  a  gas  company  had  been  accustomed 
to  furnish  gas  by  the  lamp,  and  another 
company  was  awarded  a  contract  of  furnish- 
ing lamps  and  light,  it  was  held  that  to 
compel  the  former  to  furnish  meters  and  sell 
gas  to  the  latter  by  the  cubic  foot  would 
be  unreasonable.     Id. 

27.  As  at  a  price  of  so  much  per  lamp. 
Public  Service  Corp.  v.  American  Lighting 
Co.    [N.   J.   Eq.]    57  A.    482. 

28.  Hence  such  foreign  corporation  is  not 
entitled  to  an  injunction  to  prevent  the  sup- 
ply of  gas  being  cut  off.  Public  Service 
Corp.  V.  American  Lighting  Co.  [N.  J.  Eq.] 
57  A.  482.  Especially  when  it  appears  that 
to  grant  it  would  be  detrimental  to  the  city 
concerned.  American  Lighting  Co.  v.  Public 
Service  Corporation,  132  F.  794. 

29.  Corporation  contracting  to  light  a  city 
with  a  new  patent  lamp  is  charged  with  no- 
tice of  its  disability  to  procure  gas  from  a 
company  controlling  the  supply.  Public 
Service  Corp.  v.  American  Lighting  Co.  [N. 
J.    Eq.]    57   A.    482. 
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that  there  is  not  a  sufficient  supply  to  furnish  him  without  depriving  prior  con- 
sumers of  reasonable  requirements/"  nor  on  the  ground  that  he  may  procure  gas 
from  another  company,  supplied  by  the  former.^^  The  obligation  to  lay  mains  to 
supply  private  consumers  does  not  require  an  expenditure  without  reasonable  ex- 
pectation that  the  amo\mt  of  gas  consumed  will  warrant  it.'^ 

The  remedy,  if  any,  to  prevent  a  natural  gas  company  from  taking  up  a  pipe 
line  on  certain  premises  is  by  injunction  and  not  mandamus.^'  The  penalty  for 
failure  to  supply  gas  to  a  consumer  who  has  paid  what  is  due  from  him,  provided 
by  statute  in  California,  cannot  be  enforced  unless  the  consumer  has  made  a  tender 
of  the  amount  due,  accompanied  by  a  deposit  of  the  sum  to  the  credit  of  the  com- 
pany.^* 

Contracts  with  consumers. — A  solicitor  and  collector  for  a  gas  company  who  is 
its  ostensible,  if  not  its  actual,  agent  for  the  purpose,  may  bind  the  company  by  his 
contracts.''  But  if  made  without  authority,  the  company  becomes  bound  when  it 
accepts  and  acts  upon  a  contract,  with  implied  notice  of  its  terms.'"  A  gas  contract 
is  binding  on  a  company,  though  it  does  not  expressly  agree  to  furnish  gas,  since 
the  law  imposes  that  duty,  when  the  consumer  performs  his  part  of  the  agree- 
ment." In  such  case  an  injunction  will  lie  to  restrain  the  company  from  cutting 
off  a  supply  of  gas  to  the  consumer.'* 

PvMic  contracts. — The  rights  of  the  parties  to  contracts  for  public  lighting 
are  governed  by  the  terms  of  such  contracts;"  performance  must  be  by  legal 
means.*" 

§  2.  Public  regulation. — While  a  reasonable  regulation  of  the  manufacture  of 
gas  is  a  proper  exercise  of  the  police  power,  an  attempted  exercise  of  the  power  by 
prohibiting  its  manufacture  in  a  certain  district  where  a  company  already  has  an 
established  busipess,*^  or  limiting  a  district  wherein  it  may  lawfully  be  manufac- 
tured, so  as  to  exclude  land  where  a  company  has  expended  money  in  construction, 
under  a  license  from  fire  commissioners,"  is  an  unlawful  interference  with  prop- 
erty rights,  and  cannot  be  upheld. 


30.  Inhabitants  entitled  to  equality  of 
right.  Indiana  Nat.  Gas  &  Oil  Co.  v.  State 
[Ind.]    71   N.    B.    133. 

31.  Indiana  Nat.  Gas  &  Oil  Co.  v.  State 
[Ind.]    71   N.   B.   133. 

32.  Public  Service  Corp.  v.  American 
Lighting  Co.   [N.  J.  Bq.]   67  A.  482. 

33.  ^tate  v.  Connersville  Natural  Gas  Co. 
[Ind.]  71  N.  B.  483. 

34.  Construing  Civ.  Code  §  629  (penalty) 
and  §  1500  (what  Is  sufficient  tender).  Balcer 
V.  San  Francisco  Gas  &  Electric  Co.,  141 
Cal.    710,   75    P.    342. 

35.  Agency  [Civ.  Code,  §§  2316,  2317,  2330]. 
Gallagher  v.  Equitable  Gaslight  Co.,  141  Cal. 
699,  75  P.  329. 

3«.  Secretary  filed  contract  without  see- 
ing a  special  provision  therein.  Company 
held  bound  thereby.  Gallagher  v.  Equitable 
Gaslight  Co.,  141  Cal.   699,  75  P.  329. 

37.  A  contract  is  not  unenforceable  for 
want  of  mutuality  because  the  term  during 
which  gas  is  to  be  supplied  is  not  definitely 
fixed.  Gallagher  v.  Equitable  Gaslight  Co., 
141  Cal.   699,  75  P.   329. 

38.  Gallagher  v.  Equitable  Gaslight  Co., 
141  Cal.  699,  75  P.   329. 

89.  Under  Baltimore  City  Code,  §§  10,  11, 
12  the  city  may  charge  a  fee  only  for  the 
original  inspection  of  new  meters  and  not 
for  the  reinspection  of  discontinued  meters. 


City  of  Baltimore  v.  Consolidated  Gas  Co. 
[Md.]  58  A.  216.  A  gas  company  may  be  re- 
quired to  pay  a  municipality  a  reasonable 
sum  for  supervision  and  inspection  to  guard 
the  public  against  dangers  resulting  from 
the  manufacture  of  gas  when  such  condition 
is  stipulated  In  the  franchise.  City  of  Co- 
lumbus v.  Columbus  Gas  Co.,  2  Ohio  N.  P. 
(N.  S.)  37.  Under  Minn.  Laws  1856,  p.  87, 
c.  53,  §  9,  the  city  of  St.  Paul  became  obli- 
gated to  pay  to  the  St.  Paul  Gaslight  Co.  8% 
annually  on  the  cost  of  erection  of  posts, 
lamps  and  equipment  to  light  the  city,  the 
obligation  to  continue  as  long  as  the  lamp.s 
remain  in  actual  service.  St.  Paul  Gaslight 
Co.  V.  St.  Paul,  91  Minn.  521,  98  N.  W.  868. 
See  Public  Contracts,   2  Curr.  L.   1280. 

40.  A  corporation  having  a  contract  to 
supply  light  to  a  city  by  the  use  of  a  new 
patent  lamp,  and  intending  to  obtain  gas 
from  a  corporation  controlling  the  supply 
and  which  formerly  furnished  light  for  the 
city,  cannot  summarily  remove  the  latter 
company's  lamps  from  the  city's  posts,  but 
must  obtain  lawful  authority.  Public  Serv- 
ice Corp.  V.  American  Lighting  Co.  [N.  J.  Eq.] 
57  A.  482. 

41.  Ordinance  of  Los  Angeles  county  mak- 
ing it  a  penal  offense  to  maintain  gas  works 
in  a  thinly  settled  district,  apart  from  resi- 
dences, held  void.  In  re  Smith  [Cal.]  77  p. 
180. 
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A  mimicipal  corporation  has  no  power  to  regulate  prices  charged  consumers  of 
gas  unless  that  power  has  been  expressly  delegated,  or  inay  be  implied  from  other 
powers  expressly  granted.*"  Under  the  Illinois  statute  permitting  consolidation  of 
gas  companies,  a  contract  exemption  of  a  corporation,  absorbing  others,  from  state 
regulation  of  rates,  does  not  extend  to  the  business  of  the  companies  absorbed,  which 
do  not  possess  such  immunity  in  their  own  right.** 

§  3.  Torts  and  cri'^es.*" — Gas  companies  are  liable  in  tort  for  negligence  re- 
sulting in  explosions**  or  escape*'  of  gas.*^  A  complaint  alleging  that  an  explosion 
of  gas  on  plaintiff's  premises  was  caused  by  the  negligent  manner  in  which  gas 
mains  and  pipes  were  there  laid  is  sufficient  without  a  bill  of  particulars  showing 
the  particular  act  or  acts  causing  the  explosion.*'  Under  a  contract  between  a  gas 
company  and  consumers,  providing  for  free  access  to  the  meter  and  discontinuance 
of  service  on  default,  an  agent  of  the  company  committed  no  trespass  in  entering 
on  the  premises  without  the  consent  of  the  owner  or  occupant  and  removing  the 
meter  without  force  or  unnecessary  damage.'"' 

Allowing  natural  gas  to  escape  from  wells  into  the  air,  needlessly,  is  made  an 
offense  in  Indiana."^ 


42.  After  a  gas  company  had  expended 
over  $2,600  In  construction,  having  a  per- 
mit from  fire  commissioners,  the  Los  An- 
geles city  council  amended  the  law  limiting 
the  territory  where  gas  works  could  lawfully 
be  maintained,  so  as  to  cut  off  the  land  where 
the  company  had  started  to  build.  The  mo- 
tive seemed  to  be  to  preserve  the  monopoly 
of  another  company.  Ordinance  held  Invalid, 
and  criminal  proceedings  based  thereon  en- 
joined. Dobbins  v.  Los  Angeles,  25  S.  Ct. 
18,  49  Law.  Ed.  — ;  Daly  v.  Elton,  25  S.  Ct. 
22.  49  Law.  Ed. — . 

43.  Chicago  has  no  such  power  under  §  66 
of  111.  city  and  village  act  (Kurd's  Rev.  St. 
1901,  c.  24).  Mills  V.  Chicago,  127  F.  731. 
Equity  has  Jurisdiction  to  enjoin  enforcement 
of  an  invalid  ordinance  fixing  prices  charged 
for  gas,  and  providing  a  penalty  for  each 
violation,  to  avoid  multiplicity  of  suits.     Id. 

NOTE].  State  regnlatton  of  rates  i  The 
business  of  supplying  gas  to  the  public  is 
one  subject  to  state  regulation  under  the 
principles  laid  down  in  Munn  v.  Illinois,  94 
U.  S.  113.  Thus  it  is  held  that  a  natural  gas 
company  contracting  with  a  city  to  supply 
its  inhabitants  devotes  its  property  to  pub- 
lic use  to  such  a  degree  as  to  warrant  statu- 
tory regulation  of  its  charges,  if  such  regu- 
lation does  not  result  in  any  impairment 
of  the  obligation  of  its  contract.  Toledo  v. 
Northwestern  Ohio  Nat.  Gas  Co.,  5  Ohio  C.  C. 
557.  See,  also.  State  v.  Columbus  Gaslight  & 
C.  Co.,  34  Ohio  St.  572,  32  Am.  Rep.  390; 
Zanesville  v.  Zanesville  Gaslight  Co.,  47  Ohio 
St.  1;  Spring  Valley  W.  W.  v.  Schottler,  110 
IT.  S.  347;  Wheeler  v.  Northern,  etc.,  Co.,  10 
Colo.  682,  3  Am.  St.  Rep.  603;  American  "W. 
W.  V.  State,  46  Neb.  194,  50  Am.  St.  Rep.  610. 

But  an  ordinance  regulating  the  price  of 
natural  gas  Is  not  authorized  by  general 
statutory  authority  to  provide  reasonable 
regulations  for  the  safe  supply,  distribution, 
and  consumption  of  such  gas.  Lewisville 
Nat.  Gas  Co.  v.  State,  135  Ind.  49,  21  L.  R.  A. 
734;  overruling  on  this  point  Rushville  v. 
Rushville  Nat.  Gas  Co.,  132  Ind.  575,  15  L.  R. 
A.  321.  A  similar  ordinance  was  held  Invalid 
where  the  statute  permitted  "such  regula- 
tion"   as    municipal    authorities    might    pre- 


scribe,  and  the  company  had  obtained  the 
right  to  use  the  streets  without  any  provi- 
sion In  the  franchise  as  to  prices  to  be 
charged  private  consumers.  In  re  Pryor,  55 
Kan.  724,  49  Am.  St.  Rep.  280,  29  L.  R.  A.  398. 
See  on  the  general  subject  New  Memphis 
Gas  &  L.  Co.  V.  Memphis,  72  P.  952;  Capital 
City  Gaslight  Co.  v.  Des  Moines,  72  P.  829; 
and  other  cases  cited  in  notes  in  33  L.  R.  A. 
181,   and   62   Am.   St.    Rep.    290. 

44.  Act  June  5,  1897,  which  provides  also 
that  the  consolidated  corporation  should  be 
subject  to  the  legal  obligations  of  the  com- 
panies absorbed.  People's  Gaslight  &  Coke 
Co.  V.  Chicago,  194  U.  S.  1,  48  Law.  Ed.  851. 
Section  11  of  act  of  June  5,  1897,  providing 
that  a  corporation  which  absorbed  others 
should  not  charge  a  higher  rate  than  that 
charged  the  year  previous  to  consolidation, 
did  not  fix  a  rate  so  as  to  preclude  a  reduc- 
tion thereof  by  the  state;  but  it  simply  fixed 
a  maximum  charge.     Id. 

45.  See  2   Curr.  L.   139,  140. 

46.  Evidence  insufficient  to  show  negli- 
gence of  gas  company  in  action  for  damages 
for  ihjuries  caused  by  explosion  of  gas  while 
a  stove  was  being  lighted.  Lodge  v.  United 
Gas  Imp.  Co.   [Pa.]   58  A.   925. 

47.  In  an  action  for  damages  caused  by 
explosion  of  gas  in  plaintiff's  cellar,  evidence 
that  defendant  maintained  a  gas  well  witliin 
fifty  feet  and  that  three  water  wells  within 
a  radius  of  200  feet  from  the  gas  well  were 
rendered  useless  by  gas,  was  insufficient  to 
prove  defendant  negligent  or  that  the  gas  in 
question  came  from  defendant's  well.  Max- 
well V.  Coffeyville  Min.  &  Gas  Co.  [Kan.]  75 
P.    1047. 

48.  Por  extended  note  on  this  subject,  see 
29   L.   R.  A.   337. 

49.  Neuwelt  v.  Consolidated  Gas  Co.,  94 
App.   Div.   312,   87   N.   Y.  S.   1003. 

50.  Hitchcock  v.  Essex  &  H.  Gas  Co.  [N. 
J.    Eq.]    57    A.    135. 

51.  Burns'  Ann.  St.  1894,  §  7510,  construed 
to  mean  that  offense  may  be  committed  three 
ways:  (1)  Allowing  gas  to  escape  from  new 
well  more  than  two  days  after  gas  is  struck; 
(2)   falling  to  properly   confine   flowing   gas; 
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§  1.     Definition  and  Distinctions   (1560). 
§  a.     Validity  and   Requisites    (X560). 


I      §  3.     Fraud,    TTndae    Influence,    Mistake    or 
I  Incapacity    (1562). 


§  1.  Definition  and  distinctions.^^ — A  gift  is  a  transfer  of  personal  prop- 
erty, made  voluntarily  and  without  consideration.^'  Gifts  causa  mortis  are  dis- 
tinguishable from  gifts  inter  vivos  in  this:  the  former  are  made  in  contemplation 
of  death,^*  and  may  be  revoked  during  the  lifetime  of  the  donor/"  while  the  latter 
are  absolute.^"  Again,  the  former  are  subject  to  the  debts  of  the  deceased  donor,^^ 
while  this  is  true  of  the  latter  only  in  certain  cases.  In  either  case,  the  gift  must  be 
complete  and  the  property  delivered  and  accepted.^' 

§  2.  Validity  and  requisites.^^ — To  constitute  a  valid  donation,  either  causa 
mortis  or  inter  vivos,  it  is  indispensable  that  the  property  be  such  as  may  be  the 
subject  of  a  gift,*"*  and  a  disclosed  present  intention  of  the  donor  to  divest  himself 
of  the  title  and  dominion,"^  a  delivery,  which  must  be  absolute  in  case  of  a  gift 
inter  vivos,"^  and  conditional  in  case  of  a  gift  causa  mortis,'^  and  acceptance  by  the 
donee,"*  are  necessary.    "Attributes  of  a  gift  causa  mortis  are  that  it  must  be  of 


(3)   failing  to  plug  abandoned  wells.     Bailey 

V.  State   [Ind.]   71  N.  E.'655. 
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52.  See  2  Curr.  L.  140. 

53.  Cal.  Civ.  Code,  §  1146.  Collins  v. 
Maude  [Cal.]  77  P.  945. 

54.  DriscoU  v.  Driscoll  [Cal.]  77  P.  471; 
Harrell  v.  Nicholson,  119  Ga.  458,  46  S.  E. 
623;  Rosenthal  v.  People,  211  111.  306,  71  N. 
B     1121 

55.  Peck  V.   Scofield   [Mass.]   71   N.   E.    109. 

56.  The  requisites  of  both  are  practically 
the  same,  the  principal  distinction  being 
that  in  one  case  the  gift  is  absolute  and  ir- 
revocable, whereas  in  the  other  it  is  a  condi- 
tional gift,  taking  effect  only  upon  the  death 
of  the  donor,  who  in  the  meantime  has  the 
power  of  revocation.  Davis  v.  Kuck  [Minn.] 
101  N.  W.  165.     See  2   Curr.   L.   140,   n.   54. 

57.  Rosenthal  v.  People,  211  111.  306,  71  N. 
B.   1121. 

58.  The  question  of  delivery  and  accept- 
ance is  for  the  jury.  Davis  v.  Kuck  [Minn.] 
101  N.  W.  165.  Whether  a  mother  by  in- 
dorsement and  delivery  to  a  son  of  a  note 
executed  to  her  by  the  son  made  a  gift  there- 
of to  him,  or  whether  the  note  belonged  to 
the  father,  who  had  possession  of  it  at  the 
time  of  his  death,  was  a  question  for  the 
jury.  Vann  v.  Edwards,  135  N.  C.  661,  47  S. 
E.  784.  Where  a  note  from  a  son  to  his  fa- 
ther was  put  in  judgment,  and  the  father 
thereafter  endorsed  a  release  upon  such 
judgment,  this  was  evidence  of  a  completed 
gift.     Boblett  v.  Barlow   [Ky.]   83  S.  W.  145. 

59.  See  2  Curr.  L.  140. 

60.  The  donor's  promissory  note  cannot  be 
the  subject  of  a  valid  gift  causa  mortis. 
Mason  v.  Gardiner  [Mfiss.]  71  N.  E.  952.  Cat- 
tle on  a  range,  though  actual  physical  deliv- 
ery be  impossible,  may  still  be  the  subject 
of  a  completed  gift.  McMulleii  v.  Stripling 
[Ga.]  48  S.  E.  115. 

61.  Allen-West  Commission  Co.  v.  Qrum- 
bles'[C  C.  A.]  129  F.  287;  Sprague  v.  Walton 
[Cal  ]  78  P.  645;  Harrell  v.  Nicholson,  119  Ga. 
458  46  S.  B.  623,  Retention  of  pass  books  to 
a  savings  bank  account  negatives  an  intent 
to  give  Taylor  v.  Coriell  [N.  J.  Eq.]  57  A. 
810  So  a  husband's  sale  of  corporate  stock 
held  by  himself  and  wife  as  tenants  by  the 


entirety,  the  wife's  interest  having  come 
from  him  as  a  gratuity,  will  be  presumed  to 
be  rightful,  negativing  the  idea  of  a  com- 
pleted gift.  Bauernschmidt  v.  BauSi-n- 
schmidt,   97   Md.    35,   54  A.    637. 

62.  Harrell  v.  Nicholson,  119  Ga.  458,  46 
S.  E.  623.  The  intent  of  the  donor  in  deliver- 
ing the  property  is  a  material  inquiry. 
Stroup  V.  Bridger  [Iq'wal  100  N.  W.  113. 
There  is  not  such  relinquishment  of  control 
as  is  essential,  where  the 'donor  retains  pos- 
session of  pass  book.  Kelly  v.  Home  Sav. 
Bank,  44  Misc.  102,  89  N.  Y.  S.  776;  Hallen- 
beck  V.  Hallenbeck,  44  Misc.  109,  89  N.  T.  S. 
780.  Cal.  Civ.  Code,  §  1147,  making  delivery 
essential  to  the  validity  of  a  gift,  is  limited 
to  verbal  gifts.  Driscoll  v.  Driscoll  [Cal.] 
77  P.  471.  Where  a  father,  holding  a  note 
against  his  son,  indorsed  on  the  note  that  it 
was  not  to  draw  interest,  and  during  his 
last  illness  procured  an  Indorsement  to  be 
Made  in  a  memorandum  book  that  the  note 
was  not  to  be  paid,  but  there  was  never  any 
delivery  of  the  note  to  the  son,  there  wa3 
no  valid  gift  Inter  vivos.  Burge  v.  Surge's 
Adm'r,  25  Ky.  L.  R.  979,  76  S.  W.  873. 

63.  Hawn  v.  Stoler,  208  Pa.  610,  57  A.  1115. 
The  handing  of  bank  books  by  one  who  is 
critically  ill  to  another  accompanied  by  the 
instruction  "Bury  me  out  of  this,  and  what- 
ever is  left  is  yours"  constitutes  a  valid  gift 
causa  mortis.  Mahon  v.  Dime  Sav.  Bank,  92 
App.  Div.  506,  87  N.  Y.  S.  258.  So  delivery  to 
the  donee  of  a  written  receipt  for  money 
deposited  with  another  for  safe  keeping  is 
sufficient.  Cl'aytor  v.  Pierson  [W.  Va.]  46  S. 
E.  935.  But  the  loan  of  a  sum  of  money  and 
taking  a  receipt  therefor  in  which  It  is 
stated  to  be  agrfeed  that  "in  case  of  the  death 
of  W.  M.  R.  (the  donor),  that  B.  C.  R.  (the 
alleged  donee)  is  to  take  charge  of  this 
money"  does  not  amount  to  a  delivery.  Ra- 
gan  V.  Hill  [Ark.]  80  S.  W.  150. 

64.  Hooper  v.  Vanstrum  [Minn.]  100  N.  W. 
229;  Davis  v.  Kuck  [Minn.]  101  N.  W.  165. 
When  the  possession  of  the  conveyance  Is 
retained  by  the  record  owner,  without  a 
present  intention  to  part  with  the  absolute 
dominion  of  the  property,  and  the  grantee 
has  no  notice  thereof,  the  record  of  such  con- 
veyance    is     ineifective     to     transfer     title. 
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persobal  jjroperty  and  made  in  the  last  illness  of  the  donor  while  the  aJ)pi'6hension 
of  death  is  imminent,  and  subject  to  the  implied  condition  that  if  he  recovers  or  if 
the  donee  die  first,  the  gift  shall  be  void;  and  possession  of  the  property  must  be 
delivered  at  the  time  of  the  gift  to  the  donee  or  to  some  one  for  him;  and  the  gift 
must  be  accepted  by  the  donee."**  A  gift  need  not  be  in  writing,  unless  it  be  of 
land,"'®  but  where  a  writing  is  employed  to  effectuate  a  gift,  it  should  contain  words 
apt  to  effect  the  transfer.'^ 

The  delivery  need  only  be  such  as  the  nature  of  the  property  reasonably  ad- 
mits.°'  Where  a  mother  by  indorsement  and  delivery  of  a  note  executed  to  her 
by  a  son  made  a  gift  of  it  to  him,  the  fact  that  the  father  at  the  time  of  his  death 
had  possession  of  the  note  would  not  defeat  the  gift.'" 

In  every  case  of  an  alleged  gift  the  burden  is  upon  the  donee  to  establish  a 
complete  and'valid  donation.'"  The  prima  facie  inference  of  a  gift  arising  from  the 
deposit  of  money  of  the  husband  in  the  wife's  name  may  be  rebutted,'^  and  declara- 
tions of  a  donor  made  at  some  considerable  time  after  a  transfer  of  property  are 
incompetent,  either  to  establish,''^  or  to  defeat  a  gift.'' 

Delivery  of  a  note  of  donor''*  does  not  constitute  a  gift  causa  mortis.''' 


Hooper  v.  Vanstrum  [Minn.]  100  N.  W.  229. 
See  2  Curr.  D.  140,  n.  58. 

65.  Johnson  v.  Colley,  101  Va.  414,  44  S. 
B.  721,  99  Am.  St.  Rep.  884,  with  extensive 
note,  "Gifts  causa  mortis,"  in  99  Am.  St.  Rep. 
890-918,  citing  notes  23  Am.  Dec.  603,  51  Am. 
Dec.  362,  48  Am.  Rep.  506. 

6«.  In  re  Sproule's  Estate,  42  Misc.  448,  87 
N.  T.  S.  432.  A  gift  of  land  need  not  be  In 
writing  but  may  be  evidenced  entirely  by  pa- 
rol, and  win  become  an  equitable  title  If 
possession  be  taken  on  the  faith  of  the  parol 
gift.  Shannon  v.  Marchbanks  [Tex.  Civ. 
App.]  80  S.  W.  860.     See  2  Curr.  L.  141. 

67.  An  instrument  reciting:  "I  am  leav- 
ing for  S.  and  before  I  start  I  write  this  to 
certify  that  it  i's  my  wish  that  M.  shall  not 
be  asked  for  the  money  she  borrowed  from 
me  or  the  interest  on  it.  She  and  I  have  a 
perfect  understanding  about  my  business" 
does  not  on  its  face  import  a  gift.  Collins  v. 
Maude  [Cal.]  77  P.   945. 

68.  If  the  subject  of  a  gift  is  a  chose  In 
action,  the  delivery  of  the  most  effectual 
means  of  reducing  the  chose  to  possession  or 
use,  such  as  the  delivery  of  the  writing  rep- 
resenting the  chose,  if  present  and  capable  of 
delivery,  is  indispensable.  Allen-West  Com- 
mission Co.  V.  Grumbles  [C.  C.  A.]  129  P.  287. 
Whene  this  is  not  possible,  the  law  requires 
an  assignment  or  some  equivalent  instru- 
ment. Driscoll  v.  Driscoll  [Gal.]  77  P.  471; 
Hawn  V.  Stoler,  208  Pa.  610,  57  A.  1115.  As 
title  to  a  promissory  note  may  pass  by  de- 
livery, it  needs  no  written  assignment.  Har- 
rell  v.  Nicholson,  119  Ga.  458,  46  S.  B.  623. 
Since  the  interest  in  a  partnership  is  In- 
capable of  manual  delivery,  the  execution 
and  delivery  of  a  written  conveyance  thereof 
is  a  sufficient  delivery.  Driscoll  v.  Driscoll 
[Cal.]  77  P.  471.  But  the  delivery  of  a  writ- 
ten assignment  of  stock  in  a  corporation  is 
ineffectual  where  the  donor  retains  the  cer- 
tificates. Allen-West  Commission  Co.  v. 
Grumbles  [C.  C.  A.]  129  F.  287.  That  cer- 
tificates of  stock  were  not  Indorsed  by  the 
donor  does  not  render  the  gift  incomplete  as 
matter  of  law.  Bond  v.  Bean,  72  N.  H.  444, 
57  A.  340.  The  delivery  of  keys  is  not  al- 
ways conclusive.     Belknap  v.  Belkiiap  [Iowa] 


100  N.  W.  115.  Delivery  of  bank  pass  books. 
Peck  V.  Scofleld  [Mass.]  71  N.  B.  109;  Weath- 
erbee  v.  Litchfield  [Mass.]  71  N.  B.  796. 
Where  a  deposit  in  a  bank  was  re-deposited 
in  the  names  of  the  original  depositor  and 
his  brother,  and  the  brother,  though  not 
present  at  tlie  time,  was  afterward  given  the 
book  by  the  depositor,  and  told  that  it  was 
his,  the  gift  was  complete.  Industrial  Trust 
Co.  V.  Scahlon  [R.  I.]  58  A.  786.  Likewise 
where  a  husband,  having  money,  the  com- 
munity property  of  himself  and  wife,  de- 
posited in  his  name,  gave  the  wife  an  order 
on  the  bank  authorizing  it  to  allow  her  to 
draw  the  money,  and  she  thereafter  drew  it 
and  deposited  it  in  her  own  name.  Sprague 
V.  Walton  [Cal.]  78  P.  645.  So,  where  a 
mother  who  had  deposited  ^noney  in  a  sav- 
ings bank  in  her  own  name,  delivered  the 
bank  book  to  the  daughter,  with  a  written 
order  directing  the  bank  to  pay  the  amount 
of  the  deposit  to  the  daughter  who  there- 
after had  exclusive  possession  of  the  book 
for  14  years,  such  facts  support  a  finding  of 
title  in  the  daughter  by  gift.  In  re  Barefleld, 
177  N.  T.  387,  69  N.  B.  732.  The  agreement  of 
brothers  and  sisters  of  an  unmarried  de- 
cedent to  give  their  interest  in  the  personalty 
of  decedent  to  their  mother,  accompanied  by 
an  actual  division  and  transfer  of  the  per- 
sonalty, makes  a  valid  gift.  In  re  Sproule's 
Bstate,   42  Misc.   448,   87  N.  T.  S.   432. 

69.  Vann  v.  Edwards,  135  N.  C.  661,  47  S. 
B.  784. 

70.  Allen-West  Commission  Co.  v.  Grum- 
bles  [C.  C.  A.]   129  P.   287.. 

71.  Monahan  v.   Monahan   [Vt.]    59  A.   169. 

72.  Johnson  V.  Cole,  178  N.  Y.  364,  70  N. 
B.  873. 

73.  Scheps  v.  Bowery  Sav.  Bank,  97  App. 
Div.  434,  90  N.  T.  S.  26.  Where  a  declaration, 
deposed  to  by  a  witness,  was  not  a  mere 
claim  of  ownership,  such  as  might  have  been 
admissible  as  res  gestae,  but  was  a  declaref- 
tion  respecting  the  source  of  donee's  title,  its 
admission  was  error.  Couch  v.  Couch  [Ala.] 
37   So.   405. 

74.  See   2   Curr.   L.   141. 

75.  -Mason  v.  Gardiner  [Mass.]  71  N.  E. 
952. 


1562 


GOOD  WILL.    GEAND  JUEY. 


3  Cur.  Law. 


§  3.  Fraud,  undue  influence,  mistaJce  or  incapacity.'"^ — ^To  be  valid,  a  gift 
must  be  free  from  fraud,''  undue  influence,'* "or  mistake,'"  and  the  donor  must  be 
competent  to  contract.*' 

GOOD  WILL. 

A  sale  of  the  good  will  with  a  covenant  not  to_  engage  in  similar  business  is 
valid  if  not  in  restraint  of  trade,'^  and  the  seller  may  be  enjoined  from  breaking 
his  covenant,**  or  from  holding  himself  out  as  the  manager  of  a  similar  business," 
and  strangers  to  the  sale  may  be  enjoined  from  holding  him  out  as  their  superin- 
tendent,** but  the  sale  does  not  prevent  the  seller's  wife  from  using  her  own  name  in 
a  similar  business*'*  with  her  husband  as  agent;** 

GKAND  JURY. 

Qiuilification  and  challenge — Effect  of  disqualification.^'' — The  competency  of 
Federal  grand  jurors  in  Porto  Eico  is  to  be  determined  by  the  local  statute.** 

Disqualification  of  grand  jurors  is  usually  regarded  as  fatal  to  the  indictment,*' 
but  as  to  disqualification  of  a  single  juror,  the  cases  are  in  conflict;'"  where  the  ob- 
jection is  allowed,  it  must  be  timely  made.'^  The  objection  may  be  made  by  chal- 
lenge*" or  plea  in  abatement.**  The  plea  must  allege  facts  showing  prejudice,  a 
general  averment  being  insufficient.**  It  is  discretionary  to  summon  a  grand  juror 
to  be  examined  as  to  his  literacy  on  challenge  to  the  indictment,*'  and  the  fact  that 
a  juror  signed  by  mark  in  several  instances  is  not  sufficient  to  prove  him  illiterate.** 


7«.     See  2  Curr.  L.  141. 

77.  A  voluntary  gift  of  land  may  be  up- 
held If  no  fraua  is  practiced  by  or  for  the 
grantee,  where  the  relationship  of  the  par- 
ties and  the  beneficial  character  of  the  gift 
are  such  as  would  naturally  justify  the  be- 
lief that  the  grantor  Intended  to  make  and 
complete  the  same.  Hooper  v.  Vanstrum 
[Minn.]  100  N..W.  229.  To  avoid  gift  of  ne- 
gotiable instrument  by  father  to  son,  widow 
should  aver  fraild  and  not  merely  that  she 
was  prejudiced  by  the  gift.  Burge  v. 
Surge's  AdmT,  25  Ky.  L.  R.  979,  76  S.  "W. 
873.  A  gift  by  a  father  to  his  children  of 
his  entire  property,  made  without  any  advice, 
when  his  second  wife,  who  had  separated 
from  him,  was  threatening  him  with  legal 
proceedings,  and  containing  no  power  of  rev- 
ocation, may  be  revoked,  though  executed 
without  any  undue  influence  of  the  children. 
James  v.  Aller  [N.  J.  Bq.]   57  A.  476. 

78.  See  Fraud  and  Undue  Influence,  3 
Curr.  Xi.  1520.  Gift  from  wife  to  husband  will 
be  closely  scrutinized,  and  will  be  sustained 
only  when  established  by  satisfactory  and 
competent  evidence.  Buckel  v.  Smith's 
Adm'r  [Ky.]  82  S.  W.  235.  Evidence  held  not 
sufficient  to  require  instruction  that  burden 
was  on  donee  to  show  absence  of  undue  in- 
fluence.    Davis  v.   Kuck    [Minn.]    101   N.   W. 

70.  See  2  Curr.  L.  141,  n.  65.  See,  also. 
Mistake  and  Accident,  2  Curr.  L.  903. 

80.  See  2  Curr.  L.  141,  n.  66.  See,  also, 
Incompetency,  2  Curr.  L.  295.  ,      „  „     _ 

.81.  See  2  Curr.  L.  142;  Contracts,  3  Curr. 
r     823 

82.  Eugene  Dietzgen  Co.  v.  Kokosky  [La.] 
37  So  24  Where  one  transferred  his  busi- 
ness and  good  will  and  agreed  not  to  engage 
in  similar  business  in  three  named  states 
for  flve  years,  he  was  enjoined  from  acting 
as  president  of  a  corporation   engaged  in  a 


similar  business.  Pittsburg  Stove  &  Range 
Co.    V.    Pennsylvania   Stove    Co.,    208    Pa.   37, 

57  A.  77. 

83,  84,  85.  Pleckenstein  Bros.  Co.  v.  Fleck- 
enstein   [N.  J.  Eq.]    57  A.   1025. 

86.  Vinall  v.  Hendricks  [Ind.  App.]  71  N. 
E.  682. 

87.  See  2  Curr.  L.  142. 

88.  Crowley  v.  U.  S.,  194  tf.  S.  461,  48  Law. 
Ed.  1075. 

80.  It  is  not  a  "defect  or  imperfection  of 
form"  within  U.  S.  Rev.  St.  §  1025.  Crowley 
V.  U.  S.,  194  U.  S.  461,  48  Law.  Ed.  1075. 

90.  That  a  juror  is  disqualified  is  ground 
for  challenge  but  not  for  quashing  an  indict- 
ment.    State  V.  Hoffman  [N.  J.  Err.  &  App.] 

58  A.  1012;  People  v.  Borgstrom,  178  N.  T. 
254,  70  N.  E.  780.  That'  a  grand  juror  was  il- 
literate vitiates  an  indictment.  State  v. 
Greenland  [Iowa]  100  N.  "W.  341. 

01.  Cannot  be  made  after  verdict  ^when 
facts  might  have  been  learned  before  ar- 
raignment. Davis  V.  State  [Ga.]  48  S.  E.  305. 
Motion  to  dismiss  indictment  not  proper,  but 
remedy  is  by  challenge  to  Individual  grand 
juror.  People  v.  Borgstrom,  178  N.  Y.  254, 
70  N.  E.  780. 

92.  One  held  to  await  indictment  may 
challenge  an  individual  grand  juror,  and  the 
fact  that  he  Is  confined  in  jail  does  not  im- 
pair such  right.  People  v.  Borgstrom,  178 
N.  T.  254,   70  N.  B.   780. 

93.  Crowley  v.  U.  S.,  194  U.  S.  461,  48  Law. 
Ed.    1075. 

94.  United  States  v.  Cobban,  127  F.  713. 

95.  Discretion  held  not  abused  where  re- 
quest was  delayed.  State  v.  Greenland 
[Iowa]    100    N.    W.    341. 

96.  There  was  evidence  explaining  such 
signatures  as  made  on  account  lOf  illness. 
State  V.  Wreenland  [Iowa]  100  N.  W.  341. 
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A  contention  that  the  court  in  selecting  grand  jurors  acted  under  the  Federal  instead 
of  the  local  statute  presents  a  question  reviewable  in  the  United  States  supreme 
court  on  error  to  the  United  States  district  court  in  Porto  Eico.°^ 

Summoning  and  impanelling.^^ — A  court  with  common  law  powers  may  invoke 
common  law  methods  of  summoning  a  grand  jury  if  the  statute  be  inadequate.'* 
Discharge  of  a  grand  juror  and  substitution  of  another  is  at  most  an  irregularity, 
and  the  grand  jury  is  a  defacto  body  whose  acts  cannot  be  questioned.^  That  the 
order  for  summoning  the  grand  jurors  was  made  under  a  law  which  had  not  yet 
taken  effect  is  no  ground  for  quashing  an  indictment  where  the  jurors  summoned 
were  those  who  had  already  been  selected  under  the  law  in  force.^  An  unsworn 
statement  is  insufficient  to  overcome  the  presumption  that  a  special  grand  jury  was 
properly  ordered.' 

Proceedings.* — A  grand  jury  cannot  investigate  on  suspicion,  but  must  have 
some  information  that  a  crime  has  been  committed."  The  grand  jury  may  not  ex- 
amine a  witness  on  matter  irrelevant  to  the  inquiry  before  it.*  If  the  accused  is 
.summoned,  he  must  be  apprised  of  the  charge  and  of  his  privilege  to  refuse  to  tes- 
tify.' After  presenting  an  indictment,  the  jury  cannot  inquire  further  merely  to 
obtain  further  testimony  in  support  of  it.*  Presence  of  an  unauthorized  person  in 
the  grand  jury  room  while  testimony  is  being  taken  is  no  objection  to  the  indict- 
ment.' Special  assistant  United  States  District  attorneys  may  appear  before  the 
grand  jury.^"  The  prosecuting  attorney  may  explain  to  the  grand  jury  both  the 
law  and  the  facts  in  presenting  cases.^^  A  witness  is  not  guilty  of  contempt  in  re- 
fusing to  answer  incriminating^''  or  degrading^'  questions,  or  questions  not  perti- 
nent to  the  matter  under  investigation,^*  and  whether  the  question  is  material  is 
reviewable  on  certiorari  to  bring  up  contempt  proceedings.^'  An  affidavit  not  show- 
ing the  charge  tmder  investigation  is  insufficient  as  basis  for  a  charge  of  contempt.^* 

Appointment  of  committee. — ^A  statute  of  Georgia  authorizes  the  grand  jury 
to  appoint  a  committee  of  citizens  to  investigate  the  accounts  of  public  officers,  and 
this  statute  has  been  held  valid,^'  and  does  not  impair  the  "original  and  exclusive" 
auditing  power  of  the  county  commissioners.^'  The  compensation  of  the  committee 
is  to  be  fixed  by  the  judge  of  the  superior  court  and  paid  from  the  contingent  fund 
of  that  court.^'  The  committee  can  act  only  during  the  term  of  court  at  which  it 
was  appointed.'"' 

Disclosure  of  secret^. — Wilfulness  is  not  an  element  of  the  offense  of  divulging 
the  secrets  of  the  grand  jury.^'  An  instruction  defining  the  offense  in  the  language 
of  the  statute  is  sufficient.^''    An  instruction  to  convict  if  defendant  disclosed  the 


9T.  Crowley  v.  U.  S.,  194  U.  S.  461,  48  Law. 
Ed.    1075. 

98.  See  2  Curr.  I..  142. 

99.  No  jury  list  prepared  because  county 
organization  was  not  complete.  Court  or- 
dered open  venire.  Moran  v.  Territory  [Okl.] 
78   P.   111. 

1.  In  re  Davles  [Kan.]  75  P.  1048. 

2.  State  V.  Berry,  179  Mo.  377,  78  S.  W.  611. 

3.  Howard  v.  State  [Ark.]  82  S.  W.  196. 

4.  See  2  Curr.  L..'  143. 

5.  6,  7.  In  re  Morse,  42  Misc.  664,  87  N.  T. 
S.  721. 

8.  In  re  Morse,  42  Misc.  664,  87  N.  T.  S. 
721.  And  see  Rogers  v.  Superior  Court 
[Cal.]    78  P.  344. 

9.  Mason  v.  State  [Tex.  Cr.  App.]  81  S.  W. 
718. 

10.  United  States  v.  Cobban,  127  P.  713. 


42  Misc.   664,   87  N.  T.  S. 


11.  Conduct  of  prosecuting  attorney  held 
not  improper.  United  States  v.  Cobban,  127 
F.    713. 

12.  In  re  Morse, 
721. 

13.  Rogers  V.  Superior  Court  [Cal.]  78  P. 
344. 

14.  Rogers  V.  Superior  Court  [Cal.]  78  P. 
344.  And  see  In  re  Morse,  42  Misc.  664.  87 
Y.  S.  721.  Questions  tending  to  show  crime 
by  witness  held  immaterial  on  investigation 
of  different  crime  by  another.  Rogers  v. 
Superior  Cburt    [Cal.]   78   P.,  344. 

15.  16.  Rogers  v.  Superior  Court  [Cal.]  78 
P.    344. 

17,  18,  19,  20.  Pen.  Code  1S95,  §  837. 
Chatham  County  v.  Gaudry,  120  Ga.  121,  47 
S.   E.    634. 

21,  22,  23,  24.  Higdon  v.  State  [Tex.  Cr 
App.]  79  S.  W.  546. 
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matters  about  which  he  was  interrogated  is  not  on  the  weight  bt  evidence,^'  and  in 
the  absence  of  a  request,  is  sufficient  without  stating  the  matters  alleged  to  be  dis- 
closed.^* 


GtTAEANTY. 


§  1.     What   Constltntea  Guaranty  (1564). 

§  2.     Form  and  Requisites  of  the  Contract 
(1564). 

§  3.     Operation     and     lilffect     ot     Guaranty 
(1566). 

A.  Interpretation   In  General    (1566). 


B.  Fixing   Default   and   Liability   of   the 
Guarantor   (1566). 

C.  Defenses   and   Discharge   of  Guaranty 
(1566). 

§  4.     Rights    and  Remedies  Between  Guar- 
antor and  Principal  Debtor  (1567). 
§  5.     Action  on  Guaranty    (1567). 

§  1.  What  constitutes  gvm-anty.^^ — A  guaranty  may  be  defined  as  an  under- 
taking by  one  person  that  another  shall  perform  his  contract  or  fulfill  his  obliga- 
tion or  that  if  he  does  not,  the  guarantor  will  do  it  for  him.^°  The  promise  must 
be  collateral  and  the  promisor  liable  only  on  default  of  the  principal  debtor,  for 
otherwise  if  both  principal  and  guarantor  are  liable,  it  ceases  to  be  a  contract  of  true 
guaranty,  and  is  suretyship.^^  There  must  be  a  subsisting  and  contemplated* 
debt,^^  otherwise  it  is  a  contract  of  indemnity^'  or  a  novation,'"  or  a  primary  debt 
on  part  of  the  alleged  guarantor,  often  termed  ata.  "original  promise."'^  The  prom- 
ise must  be  to  the  creditor  and  not  the  debtor.'^  The  debt  must  be  of  another  and 
not  of  the  promisor,  and  not  be  foulided  on  some  consideration  which  subserves  some 
purpose  of  his  own,''  and  where  he  obtains  some  substantial  consideration  or  bene- 
fit for  his  promise  on  a  quasi  contractual  theory,  he  is  held  to  be  absolutely  liable 
and  his  promise  original.'* 

§  2.     Form  and  requisites  of  the  contract.^^ — To  bind'the  guarantor,  his  prom- 


35.     See  2  Curr.  L.   144. 

26.  Pfaelzer  v.  Kau,  207  111.  116,  69  N.  E. 
914.  A  guarantor  of  a  bill  or  note  is  said  to 
be  one  who  engages  that  the  note  shall  be 
paid,  but  he  is  not  an  indorser  or  surety* 
Pfaelzer  v.  Kau,  207  lU.  116,  69  N.  B.  914. 
Ewen  V.  Wilbor,  208  111.  492,  70  N.  E.  575. 

27.  Often  called  an  "absolute  guaranty." 
Fales  &  J.  Mach.  Co.  v.  Browning  [S.  C]  46 
S.  E.  545.  A  guaranty  of  payment  is  an  "ab- 
solute guaranty."  Providence  Mach.  Co.  v. 
Browning  [S.  C]  46  S.  E.  550.  An  accept- 
ance of  an  order  is  an  original  promise. 
Ragsdale  v.  Gresham  [Ala.]  37  So.  367. 

28.  Where  an  unauthorized  agent  prom- 
ises that  his  alleged  principal  will  pay  the 
debt,  it  is  not  a  guaranty,  since  the  agent's 
promise  is  not  collateral.  Groeltz  v.  Arm- 
strong [Iowa]  99  N.  W.  128;  Bast  Baltimore 
Lumber  Co.  v.  K'nessett  Israel  Anshe  S'phard 
Congregation  [Md.]  59  A.  180. 

29.  See  2  Curr.  L.  145,  n.  11.  See,  also. 
Indemnity,  2  Curr.  L.  298. 

30.  Netterstrom  v.  Gallistel,  110  111.  App. 
352;  American  Wire  &  Steel  Bed  Co.  v. 
Schultz,  43  Misc.  637,  88  N.  T.  S.  396;  Berg  v. 
Spitz,  87  App.  Div.  632,  84  N.  T.  S.  532;  Simp- 
son v.  Carr,  25  Ky.  L.  R.  849,  76  S.  W.  346. 
Assumption  of  debts  of  a  firm  on  purchase 
of  its  stock  of  goods.  Voorhees  v.  Porter, 
134  N.  C.  691,  4,7  S.  E.  31.  Forbearance  to 
enforce  a  lien.  Ellis  &  Co.  v.  Carroll  [S.  C] 
47  S.  E.  679.  That  one  owns  the  greater  part 
of  the  stock  of  a  corporation  whose  debt  he 
guarantees  does  not  make  his  promise  origi- 
nal as  founded  on  a  new  consideration.  Tur- 
ner V.  Lyles  [S.  C]  48  S.  E.  301.  A  promise 
to  pay  a  contractor's  debt  if  he  would  aban- 
don   work   and    allow   another   to   fulfill   his 


contract.  Moore  v.  First  Nat.  Bank,  139  Ala. 
595,  36  So.  777;  Berg  v.  Spitz,  87  App.  Div. 
632,  84  N.  T.  S.  532;  Reisler  v.  Silbermintz, 
90  N.  T.  S.  967. 

31.  Andresen  V.  Upham  Mfg.  Co.  [Wis.] 
98  N.  W.  518.  Advertising  agent  of  a  corpo- 
ration has  contract  made  to  him  and  not 
his  principals.  Lewis  v.  Worrell  [Mass.]  71 
N.  E.  73.  When  credit  is  extended  to  the 
promisor  alone,  it  is  not  a  contract  of  guar- 
anty. Newton  Grain  Co.  v.  Pierce  [Mo.  App.] 
80  S.  W.  268.  Where  an  employer  agrees  to 
pay  the  expenses  of  the  employe  and  this  is 
known  to  his  creditors,  and  credit  is  given 
solely  to  the  employer  it  is  not  a  guaranty. 
Stevenson  V.  Sterling  [Mich.]   101  N.  W.   523. 

32.  Incoming  partner  assuming  liabilities 
of  firm.  Bartlett  v.  Smith  [Neb.]  98  N.  W. 
687.  Assumption  of  mortgage  debt.  Lyon 
V.  Clochessy,  43  Misc.  67,  86  N.  T.  S.  245;  Dea- 
ver  V.  Deaver  [N.  C]  49  S.  E.  113. 

33.  Promise  of  contractor  to  pay  material- 
man for  debt  of  subcontractor  for  which  he 
is  liable.  Wilson  v.  Dietrich  [N.  J.  Eq.]  59 
A.  251;  Potter  v.  Greenberg,  24  Pa.  Super. 
Ct.  505.  Where  a  surety  on  a  building  con- 
tract guarantees  payment  to  a  subcontractor 
if  he  ■will  continue  with  the  work,  it  is  not  a 
contract  of  guaranty.  Pizzi  v.  Nardello  [Pa.] 
57  A.  1100;  Id.,  23  Pa.  Super.  Ct.  535. 

34.  Promise  of  a  firm  to  pay  certain  out- 
standing amounts  in  consideration  of  being 
made  selling  agents.  McCormick  v.  Johnson 
[Mont.]  78  P.  500.  "If  the  promisor  is  to  re- 
ceive some  substantial  benefit,  a  benefit  he 
did  not  enjoy  before,  for  which  his  promise 
is  exchangeable,  It  is  wholly  immaterial 
whether  the  original  debtor  remains  liable 
or  not."     Id.- 
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ise  made  after  the  execution  of  the  contract  to  which  it  is  collateral  must  be  sup- 
ported by  a  good  and  valuable  consideration/"  except  where  the  guaranty  is  under 
seal."  Acceptance  of  the  contract  is  necessary  to  render  it  binding/'  and  notice 
thereof  must  be  communicated  to  the  promisee/*  except  when  the  giving  of  such 


35.  See  2  Curr.  L.  145. 

36.  Held     to    be     good     consideration.     A 

promise  on  the  part  of  a  creditor  to  present 
his  claim  against  an  estate  without  costs  is 
sufficient  consideration  to  hold  administra- 
trix and  her  attorney  to  a  pronil?^  to  pay  tji^, 
same  within  a  year.  Wiggenhorn  v.  Fitzger- 
ald [Neb.]  98  N.  W.  1079.  A  written  contract 
of  guaranty  subsequent  to  the  shipment  of 
goods  has  ample  consideration  if  prior  there- 
to a  parol  promise  had  be^n  made.  Helios- 
Upton  Co.  V.  Thomas,  96  App..Div.  401,  89  N. 
T.  S.  222.  Promise  to  pay  a.  guest's  hotel 
bill  in  consideration  of  the  release  of  his 
baggage.  McKee  v.  Needles,  123  Iowa,  195, 
98  N.  "W.  618.  Allowing  a  vessel  to  leave 
port  after  Installation  of  new  machinery. 
Wasyngton  Iron  \\rorks  v.  McNaught,  35 
Wash.  10,  76  P.  301.  Deliver^  of  goods  al- 
ready contracted  for  is  sufficient  considera- 
tion to  hold  guarantor  of  the  contract.  Fales 
&  J.  Mach.  Co.  V.  Browning  [S.  C]  46  S.  B. 
545;  Providence  Maoh.  Co.  v.  Browning  [S. 
C]  46  S.  B.  550.  Extension  of  additional 
credit  Is  good  consideration  for  guaranty  of 
past  due  debts.  Cowan  v.  Roberts,  134  N.  C. 
415,  46  S.  B.  979.  Forbearance  to  bring  suit 
against  the  debtor.  Ellis  &  Co.  v.  Carroll 
[S.  C]   47  S.  E.  679. 

37.  Roth  v.  Adams,  185  Mass.  341,  70  N.  E. 
445. 

38.  Stewart  v.  Knight  &  J.  Co.  [Ind.  App.] 
71  N.  E.  182. 

39.  McKee  v.  Needles,  123  Iowa,  195,  98 
N.  W.  618;  Pearsell  Mfg.  Co.  v.  Jeffreys  [Mo.] 
81  S.  "W.  901.  Where  a  guaranty  bond  recites 
a  consideration,  no  notice  of  acceptance  is 
necessary  to  bind  the  guarantor.  Buhrer  v. 
Baldwin  [Mich.]  100  N.  W.  468. 

]VOTE3.  Notice  of  acceptance:  The  doc- 
trine of  necessity  of  notice  of  acceptance  was 
well  stated  and  the  cases  collated  in  the 
leading  Iowa  case  of  German  Sav.  Bank  v. 
Drake  Roofing  Co.,  112  Iowa,  184,  83  N.  W. 
960,  84  Am.  St.  Rep.  335,  51  L.  R.  A.  758,  in 
which  the  court  held  that  notice  was  neces- 
sary in  case  of  a  continuing  guaranty  of  all 
indebtedness  to  a  certain  amount.  In  the 
opinion  by  Judge  Deemer  it  was  said: 

"When  the  guaranty  Is  a  letter  of  credit, 
or  an  effort  to  become  responsible  for  a 
credit  that  may  or  may  not  be  given  to  an- 
other, at  the  option  of  the  party  to  whom 
the  application  for  credit  is  made,  the  de- 
cided weight  of  authority  is  that  the  guar- 
antor must  within  a  reasonable  time  be  noti- 
fied of  the  acceptance  of  the  guaranty.  But 
they  differ  more  or  less  in  determining  what 
is  a  guaranty  and  what  an  offer  to  guar- 
antee. Two  very  satisfactory  and  conclu- 
sive reasons  are  given  for  this  general  rule. 
The  first  is  that  the  so-called  guaranty  is  a 
mere  offer  or  proposition,  and  is  not  com- 
plete until  the  party  making  the  offer  is  no- 
tified of  its  acceptance,  when  the  minds  of 
the  parties  meet,  and  the  contract  is  com- 
pleted The  second  is  that  the  party  mak- 
ing the  offer  is  entitled  to  know  whether  or 
not  his  offer  has  been  accepted,  that  he  may 
know  his  responsibility,  and  so  regulate  his 


course  of  conduct  towards  the  principal 
debtor  that  he  may  not  suffer  loss.  See,  as 
supporting  the  rule,  Edmondston  v.  Drake, 
5  Pet.  624,  8  Law.  Ed.  251;  Douglass  v.  Reyn- 
olds, 7  Pet.  113,  8  Law.  Bd.  626;  Lee  v.  Dick, 
10  Pet.  482,  9  Law.  Ed.  503;  Adams  v.  Jones, 

12  Pet.  207,  9  Law.  Ed.  1058;  Davis  v.  Wells, 
104  U.  S.  159,  26  Law.  Ed.  686;  Davis  Sew. 
Maoh.  Co.  V.  Rich3,rds,  116  U.  S.  624,  29  Law. 
Ed.'  480;  Clafiin  v.  Briant,  58  Ga.  414;  Taylor 
V.  McClung,  2  Houst.  [Del.]  24;  Tuckerman 
V.  French,  7  Me.  115;  Kellogg  v.  Stockton, 
29  Pa.  460;  Kincheloe  V.  Holmes,  7  B.  Mon. 
[Ky.]  5,  45  Am.  Dec.  41;  Allen  v.  Pike,  3 
Cush.  [Mass.]  238;  Mussey  v.  Rayner,  22  Pick. 
[Mass.]  223;  Rankin  v.  Childs,  9  Mo.  673; 
Mayfield  v.  Wheeler,  37  Tex.  256;  McCollum 
V.  Cushing,  22  Ark.  540;  Gelger  v.  Clark,  13 
Cal.  579;  Cooke  v.  Orne,  37  111.  186;  Oaks  v. 
Weller,  13  Vt.  106,  37  Am.  Dec.  583;  Stead- 
man  v.  Guthrie,  4  Mete.  [Ky.]  147;  Kay  v. 
Allen,  9  Pa,  320;  Beebe  v.  Dudley,  26  N.  H. 
249,  59  Am.  Dec.  341.  In  Douglass  v.  How- 
land,  24  Wend.  [N.  T.]  35,  Justice  Cowen 
wrote  an  elaborate  opinion  entirely  repudiat- 
ing the  doctrine  of  notice  as  necessary  to 
the  consummation  of  the  contract;  but  that 
case  has  not  been  generally  followed,  and  has 
been  doubted.  If  not  overruled,  by  Jackson  v. 
Griswold,  4  Hill  [N.  T.]  522.  See,  also,  Beek- 
man  v.  Hale,  17  Johns.  [N.  T.]  140.  There 
are  a  few  oases  that  seem  to  hold  a  guar- 
anty relating  to  future  advances  binding,  al- 
though no  notice  of  acceptance  is  given  the 
guarantor.  These  decisions  are  opposed  to 
the  great  weight  of  authority,  and  we  are 
not  inclined  to  follow  them.  See  Whitney 
V.  Groot,  24  Wend.  [N.  T.]  82;  Wright  v. 
Griffith,  121  Ind.  478,  23  N.  E.  281,  6  L.  R.  A. 
639r  Union  Bank  v.  Coster,  3  N.  T.  303;  Lons- 
dale V.  Lafayette  Bank,  18  Ohio,  126;  Yancey 
v.  Brown,  3  Sneed  [Tenn.]  89.  But  even  Here 
the  conflict  is  more  in  the  application  of 
principles  to  particular  facts,  than  in  the 
principles  themselves.  The  difficulty  seems 
to  be  in  distinguishing  between  an  absolute 
guaranty  and  a  mere  offer  to,  or  proposal  of, 
guaranty.  In  some  cases  it  is  held  that  no- 
tice of  acceptance  must  be  given  the  guar- 
antor, even  though  his  promise  be  absolute 
in  terms.  Chief  Justice  Marshall  so  held  in 
Russell  V.  Clarke,  7  Cranch,  69,  3  Law.  Ed. 
271.  Judge  Story  appears  to  have  been  of 
the  same  opinion.  See  Cremer  v.  Higginson, 
1  Mason,  323,  Fed.  Cas.  No.  3,383.  See,  also, 
Allen  V.  Pike,  3  Cush.  [Mass.]  238;  Talbot  v. 
Gay,  18  Pick.  [Mass.]  534;  and  Craft  v.  Isham, 

13  Conn.  28.  But  New  York  and  some  other 
states  hold  to  the  contrary.  See  cases  al- 
ready cited.  But  here,  again,  the  conflict 
seems  to  be  founded  primarily  on  the  con- 
struction of  the  contract,  and  on  the  di- 
vergent views  as  to  what  constitutes  an  ab- 
solute guaranty.  Conceding  for  the  pur- 
poses of  the  case  that  no  notice  of  accept- 
ance of  an  absolute  guaranty  is  required, _ 
and  holding,  as  we  do,  that  a  mere  offer  or' 
proposal  of  guaranty  requires  notice  of  ac- 
ceptance by  the  other  party,  we  are  to  de- 
termine to  which  class  the  instrument  in  suit 
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notice  is  waived.*"  By  the  statute  of  frauds  no  action  may  be  maintained  on  a  con- 
tract of  guaranty  unless  it  be  in  writing.*^ 

§  3.  Operation  and  effect  of  guaranty.  A.  Interpretation  in  general.*^ — ^A 
guarantor  like  a  surety  is  bound  only  by  the  strict  letter  and  precise  terms  of  his 
contract,  and  that  claim  against  him  is  strictissimi  juris.*^ 

(§3)  B.  Fixing  default  and  liability  of  the  guarantor.^* — ^A  prerequisite  to 
liability  of  the  guarantor  is  that  there  must  be  a  demand  of  payment  on  default  of 
a  principal  debtor/"  but  where  the  liability  is  primary/"  this  notice  is  unneces- 
sary," and  notice  of  default  may  be  impliedly*'  or  expressly  waived.*"  When  the 
guaranty  is  contingent,  the  promisor  is  liable  only  on  the  happening  of  the  contin- 
gency and  on  default  of  the  principal. debtor."" 

(§3)  G.  Defenses  and  discharge  of  guaranty. ^^ — A  guarantor  may  offer  as 
a  defense  to  suit  upon  the  collateral  contract  any  personal  or  real  defense,"^  or  that 


belongs.  The  best  statement  of  the  rule  we 
have  been  able  to  find  is  that  announced  In 
Davis  Sew.  Maoh.  Co.  v.  Elohards,  115  U.  S. 
524,  29  Law.  Ed.  480,  where  Gray,  J.,  speak- 
ing for  the  court  says;  'A  contract  of  guar- 
anty, like  every  other  contract,  can  only  be 
made  by  the  mutual  assent  of  the  parties. 
If  the  guaranty  is  signed  by  the  guarantor 
at  the  request  of  the  other  party,  or  if  the 
latter's  agreement  to  accept  is  contempo- 
raneous with  the  guaranty,  or  if  the  receipt 
from  him  of  a  valuable  consideration,  how- 
ever small,  is  acknowledged  in  the  guaranty, 
the  mutual  assent  is  proved  and  the  delivery 
of  the  guaranty  to  him  or  for  his  use,  com- 
pletes the  contrast.  But  if  the  guaranty  is 
signed  by  the  guarantor  without  any  pre- 
vious request  of  the  other  party,  and  in  his 
absence,  for  no  consideration  moving  be- 
tween them,  except  future  advances  to  be 
made  to  the  principal  debtor,  the  guaranty  is. 
In  legal  effect,  an  offer  or  proposal  on  the 
part  of  the  guarantor,  needing  an  acceptance 
by  the  other  party  to  complete  the  con- 
tract." See,  also,  De  Cremer  v.  Anderson.  113 
Mich.  578,  71  N.  W.  1090." 

40.  Sands  v.  Marchionda  [Mass.]  71  N.  E. 
546. 

41.  See  Frauds,  Statute  of,  2  Curr.  I*  108. 
43.     See  2  Curr.  L.  146. 

43.  McAfee  v.  Wyckoff,  44  Misc.  380,  89  N. 
T.  S.  996.  A  writing  stating  that  "I  hereby 
guaranty"  any  debts  due  or  to  become  due 
up  to  $2,000  and  "this  obligation  to  remain 
in  full  force"  and  effect  till  debt  discharged 
and  the  agreement  terminated  by  writing 
binds  guarantor  as  to  past  due  debts  as  well 
as  those  arising  in  the  future.  Cowan  v. 
Roberts,  134  N.  C.  415,  46  S.  B.  979.  A  guar- 
anty of  payment  for  castings  delivered  does 
not  Include  damages  for  refusal  to  accept 
under  contract.  McAfee  v.  Wyckoff,  44  Mlso. 
380,  89  N.  T.  S.  996.  A  promise  to  pay  $100 
for  "loss  sustained  by  a  servant's  leaving 
employment"  does  not  include  his  defalca- 
tions. Freeman  v.  Waxman,  43  Mlso.  656,  88 
N.  T.  S.  129.  A  new  guaranty  bond  executed 
to  cover  defects  in  a  prior  one  construed  to 
cover  liability  arising  under  the  first.  Har- 
vard Brew.  Co.  v.  Sperber,  90  App.  Dlv.  417, 
86  N.  T.  S.  289.  "Where  a  lumber  company 
and  builder  Jointly  promise  to  complete  con- 
tract on  time  and  the  latter  is  under  no  ob- 
ligation to  obtain  lumber  of  the  former,  it  is 
a  contract  of  guaranty.  In  re  Smith  Lumber 
Co.,  132  F.  620. 


44.  See  2  Curr.  L.  146. 

45.  Stewart  v.  Knight  &  J.  Co.  [Ind.  App.] 
71  N.  B.  182.  Notice  of  liability  of  principal 
debtor  before  default  unnecessary.  Goff  v. 
Janeway  [Ky.]  82  S.  "W.  267.  Unless  other- 
wise provided,  the  neglect  of  the  principal 
debtor  to  pay  constitutes  a  default.  Roth  v. 
Adams,  185  Mass.  341,  70  N.  B.  445.  And  the 
burden  is  on  the  guarantor  to  plead  and 
prove  an  omission  to  give  notice  of  default 
and  that  he  was  damaged  thereby.  Closson 
V.  Billman,  161  In,d.  610,  69  N.  B.  449. 

46.  Frequently  called  an  "absolute  guar- 
anty." 

47.  McKee  v.  Needles,  123  Iowa,  195,  98 
N.  W.  618;  Fales  &  J.  Maoh.  Co.  v.  Brown- 
ing [S.  C]  46  S.  B.  545.  One,  who  has  made 
an  absolute  guaranty  of  payment  of  a  note 
is  primarily  liable  and  it  is  not  necessary  for 
the  creditor  to  give  him  notice  of  default  to 
charge  him  with  the  amount  due.  Pleasant- 
ville  Mut.  Loan  &  Bldg.  Soo.  v.  Moore  [N.'J. 
Err.  &  App.]  57  A.  1034.  In  Illinois,  where 
one  guaranties  the  payment  of  a  promissory 
note  at  Its  maturity  by  writing  his  name 
across  the  back  thereof,  he  is  not  entitled  to 
notice  of  default  to  fix  his  liability  and  the 
guarantor  is  not  discharged,  though  at  the 
time  of  default  principal  was  solvent,  though 
later  he  fails.  Pfaelzer  v.  Kau,  207  111.  116, 
69  N.  E.  914. 

48.  Where  by  terms  of  a  guaranty  to  pay 
rent,  it  is  made  the  duty  of  the  guarantor  to 
ascertain  whether  the  lessee  has  kept  his 
covenants,  notice  of  default  is  waived.  Roth 
V.  Adams,  185  Mass.  341,  70  N.  E.  445. 

40.  Sands  v.  Marchionda  [Mass.]  71  N.  B. 
546. 

50.  McKee  V.  Needles,  123  Iowa,  195,  98  N. 
W.  618. 

61,     See  2  Curr.  L.  147. 

52.  A  corporation  buying  and  selling  lum- 
ber and  building  material  has  no  power  to 
guaranty  the  contract  of  another  and  on  de- 
fault of  the  principal  debtor  his  creditors 
so  guaranteed  have  no  rights  against  the 
trustee  In  bankruptcy  of  the  corporation. 
In  re  Smith  Lumber  Co.,  132  P.  620.  Where 
a  written  guaranty  is  given  to  his  agent 
with  instructions  to  deliver  only  on  obtain- 
ing other  signatures  which  he  fails  to  ob- 
tain, the  guarantor  is  liable.  Cowan  v.  Rob- 
erts, 134  N.  C.  415,  46  S.  B.  979.  The  accom- 
modation guaranty  of  payment  by  one  cor- 
poration for  materials  furnished  another  is 
ultra  vires  and   even  where  such  action  re- 
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the  primary  contract  is  paid,"'  or  conditions  thereof  violated,"*  or  has  been  altered,"" 
or  that  time  has  been  given  thereon,""  or  the  creditor  hp  fraudulently  withheld  or 
misstated  facts  concerning  principal  material  to  the  transaction,"'  or  there  has  been 
lack  of  diligence  on  part  of  the  creditor  in  pursuing  debtor,"*  except  where  the  lia- 
bility is  primary,  when  the  diligence  of  the  creditor  is  immaterial."® 

§  4.  Rights  and  remedies  between  guarantor  and  principal  debtor}" — When 
a  guarantor  pays  the  principal  debt,  he  becomes  subrogated  thereto  and  may  set  off 
this  indebtedness  against  claims  brought  against  him  by  the  debtor."^ 

§  5.  Action  on  gvaranty.'^^ — The  notice  of  acceptance  of  the  contract  of  guar- 
anty must  be  alleged  ia  the  complaint." 

GUARDIAITS  AD  LITEM  AND  NEXT  FBrENDS. 


•  3  1.     Tfeccsslty  or  Occnsion  for  a  Guardian 
Ad  Litem  or  Xext  Friend  (1567). 

!  Si.     Qualification  and  Appointment  (156S). 


§  3.  Powers  and  Dutlea,  Rights  and  Lia- 
billtiea    (1508). 

§  4.  Procedure  by  or  Aeainst  Guardian 
Ad  Litem  or  Next  Friend  (1509). 


§  1.  Necessity  or  occasion  for  a  guardian  ad  litem  or  next  friend'*  exists 
whenever  an  infant  is  a  party  litigant,  in  order  that  the  court  may  take  jurisdic- 
tion,°"  even  where  there  is  a  general  guardian,  if  the  ward's  iaterests  require."*    By 


eeives  the  unanimous  consent  of  the  stock- 
holders, no  obligation  is  created  on  which 
the  creditors  of  the  latter  concern  may  re- 
cover. In  re  Prospect  Worsted  Mills,  126  F. 
1011. 

53.  In  Massachusetts,  the  delivery  of  a 
promissory  note  by  the  principal  debtor  to 
the  creditor  only  Is  prima  facie  evidence  of 
payment  of  the  liability  and  discharge  of  the 
surety,  the  matter  resting  on  the  intention 
of  the  parties.  Paddock  &  F.  Co.  v.  Sim- 
mons [Mass.]  71  N.  B.  298. 

54.  "Where  a  contract  stipulates  the  lia- 
bility as  contingent  upon  the  good  condition 
of  goods  sixty  days  after  delivery,  their  bad 
condition  is  no  defense  to  the  guarantor  If 
caused  by  the  principal.  Hellos-Upton  Co. 
V.  Thomas.  96  App.  Dlv.  401,  89  N.  Y.  S.  222. 

55.  Providence  Mach.  Co.  v.  Browning  [S. 
C]  46  S.  B.  550.  A  change  In  quality  and 
grade  of  goods  provided  for  in  contract  Is 
sufficient  to  discharge  the  guarantor  thereof. 
Stafford  v.  Christian  [Tex.  Civ.  App.]  79  S. 
W.  595.  The  acceptance  of  goods  returned 
as  defective  does  not  operate  as  an  altera- 
tion of  the  contract.  Groendyke  v.  Mus- 
grave,  123  Iowa,  535,  99  N.  W.  144.  Where 
machinery  shipped  to  a  corporation  of  same 
name  and  of  same  members  as  a  partnership 
whose  contract  had  been  guaranteed  by  the 
defendant,  the  question  of  alteration  is  one 
for  the  jury.  Providence  Mach.  Co.  v.  Brown- 
ing [S.  C]  46  S.  E.  550.  An  Increase  of 
amount  of  discount  and '  reduction  In  price 
no  ground  for  discharge.  Stafford  v.  Chris- 
tian [Tex.  Civ.  App.]   79  S.  W.  595. 

56.  Extension  of  time  no  defense  when 
authorized  by  the  guarantor.  Groendyke  v. 
Musgrave,  123  Iowa,  535,  99  N.  W.  144. 

57.  Question  of  whether  employer  knew 
that  his  employes  speculated  in  stocks  Is 
for  jury.  United  States  Fidelity  &  Guaranty 
Co.  v.  Blaokley,  Hurst  Co.,  25  Ky.  L.  E.  1271, 
77  S  W.  709.  Suit  on  fidelity  bond.  Whether 
employer  negligent  In  not  discovering  short- 
ae-e  of  accounts  a  question  for  jury.    Id. 


58.  In  a  suit  against  guarantor,  the  rec- 
ord of  a  suit  against  the  corporate  principal 
and  appointment  of  a  receiver  thereof  is  ad- 
missible on  question  of  diligence.  Fales  &  J. 
Mach.  Co.  V.  Browning  [S.  C]  46  S.  E.  545. 
A  delay  after  default  pending  attempted  set- 
tlement of  dispute  not  a  ground  for  dis- 
charge. MoFarland  v.  Parr  &  Co.  [Tex.  Civ. 
App.]  79  S.  W.  76. 

59.  Providence  Mach.  Co.  v.  Browning  [S. 
C]  46  S.  B.  550.  Where  officers  of  a  corpo- 
ration endorse  Its  note  as  follows:  "For 
value  received  we  hereby  guarantee  the 
prompt  payment  of  the'  within  note,"  with 
their  signatures  following,  they  are  liable  as 
sureties.  Irrespective  of  whether  note  could 
be  collected  for  the  principal  debtor.  Iron 
City  Nat.  Bank  v.  Rafferty,  207  Pa.  238,  56  A, 
445;  Cowan  v.  Roberts,  134  N.  C.  416,  46  S. 
B.  979. 

60.  See  2  Curr.  I..  147. 

61.  Brommer  Lumber  Co.  v.  Hickman,  71 
Ark.  549,  76  S.  W.  559. 

02.  See  2  Curr.  L.  147. 

03.  Goffl  V.  Janeway  [Ky.]  82  S.  W.  267. 

04.  See  2  Curr.  L.  148. 

65.  It  must  be  In  addition  to  service  on 
the  Infant.  Turner  v.  Barraud,  102  Va.  324, 
46  S.  B.  318.  A  suit  against  an  Infant  in 
which  no  guardian  ad  litem  was  appointed, 
the  fact  of  Infancy  not  appearing  In  the  rec- 
ord, may  be  vacated  or  modified  In  the  com- 
mon pleas  after  the  term  [Rev.  St.  §  5354, 
par.  5].  Palmer  v.  Palmer,  5  Ohio  C.  C.  (N. 
S.)  242.  Where  Infant  appellees  are  not  rep- 
resented by  guardian  ad  litem  or  next  friend, 
costs  of  appeal  will  be  taxed  to  the  appel- 
lant, though  the  cause  is  reversed.  Ex  parte 
Cooper  [N.  C]   48  S.  B.  581. 

66.  In  an  action  by  a  statutory  guardian 
to  sell  his  ward's  real  estate,  where  Interests 
were  adverse.  Slier  v.  Archer's  Guardian 
[Ky.]  82  S.  W.  256.  Not  required  when  gen- 
eral guardian  sues  sureties  of  deceased 
guardian  for  default.*  Van  Zandt  v.  Grant, 
175  N.  T.  150,  67  N.  B.  221. 
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the  better  mle,  the  appointment  must  foUov  upon  regular  service  of  the  infant,'' 
but  some  courts  hold  that  of  itgelf  it  confers  jurisdiction."^  In  Louisiana,  a  cura- 
tor ad  hoc  may  be  appoiated  at  the;  instance  of  one  who  forecloses  a  mortgagee  who 
is  supposed  to  be  an  absentee."'  An  infant  may  sue  by  next  friend,  though  he  has 
also  a  general  guardian.'" 

§  2.  Qualification  and  appovntmenf^ — The  power  to  appoint  a  guardian  ad 
litem  is  without  any  statute  inherent  in.  the  courts  of  general  chancery  powers.'" 
The  appointment  must  in  terms  be  for  the  very  infant  impleaded,"  and  the  fact 
that  one  assumes  to  act  as  guairdian  ad  litem  in  an  answer  filed  does  not  make  him 
such,'*  unless  the  court  afterwards  so  treats  him.'"  Such  facts  must  appear  of 
record,"  but  recognition  does  not  appear  from  the  use  of  general  terms  well  ap- 
plicable to  others."  In  Louisiana,  in  mortgage  foreclosure  proceedings,  a  curator 
ad  hoc  may  be  appointed  on  an  allegation  that  the  mortgagor  resides  in  another 
state'*  without  absolute  proof  of  that  fact."  Errors  in  the  petition  for  appoint- 
ment may  be  corrected  nunc  pro  tunc  after  final  judgment  entered  in  the  suit  in 
which  the  infant  was  a  party,*"  but  irregularities  cannot  be  complained  of  by  minors 
after  they  have  adopted  the  proceedings  had  under  it*^  or  where  their  rights  have 
been  duly  protected.*" 

Under  a  statute  requiring  a  next  friend  to  give  a  bond  if  the  court  require  it, 
failure  to  exact  the  bond  does  not  invalidate  the  appointment.*^  In  some  states  it 
is  not  necessary  that  a  next  friend  should  receive  authority  from  the  court  in  order 
to  enable  him  to  commence  an  action.**  It  is  not  the  province  of  a  probate  court  to 
decide  whether  the  next  friend  who  moved  for  an  appeal  was  a  suitable  person.*' 

§  3.  Powers  and  duties,  rights  and  lialilHies.^^ — The  guardian  ad  litem  should 
prepare  and  conduct  the  cause  with  the  same  care  and  skill  as  though  acting  under 
a  retainer.*' 


67,  68.  Boden  v.  MIer  [Neb.]  98  N.  W.  TBI, 
citing  New  York  L.  Ins.  Co.  v.  Bangs,  103 
U.  S.  435,  26  Law.  Ed.  580,  and  other  cases. 

69.  Huber  v.  Jennings-Heywood  Oil  Syn- 
dicate, 111  La.  747,  35  So.  889. 

70.  Guardian  declined.  Williams  v. 
Cleaveland,  79  Conn.  426,  56  A.  850.  Shan- 
non's Code,  §§  4272,  4273,  authorizing  a  guard- 
ian to  recover  personal  property  of  the  ward, 
does  not  preclude  the  ward  from  maintain- 
ing an  action  in  his  own  name  through  his 
guardian  who  becomes  for  the  time  being  a 
next  friend.  Stewart  v.  Sims  [Tenn.]  79  S. 
W.  385. 

71.  See  2  Curr.  L.   148. 

72.  Minors  being  made  parties  to  a  will 
contest,  by  scire  facias.  Vaile  v.  Sprague,  179 
Mo.  393,  78  S.  W.  609. 

73.  Appointment  for  "infant  defendants" 
held  to  include  only  such  as  were  then  In 
court  and  not  others  for  whom  answer  was 
put  in.  Turner  v.  Barraud,  102  Va,  324,  46 
S:  E.  318. 

74.  Turner  v.  Barraud,  102  Va.  324,  46  S. 
E.  318. 

75.  Where  the  trial  court  accepted  the  of- 
fices and  approved  the  conduct  of  a  party 
who  bore  to  an  infant  the  relation  of  next 
friend,  the  judgment  will  not  be  overturned 
for  lack  of  formality.  Abbott  v.  Abbott 
[Kan.]  76  P.  1041. 

76.  Turner  v.  Barraud,  102  Va.  324,  46  S. 
B.  318. 

77.  Where  the  only  mention  of  that  infant 
was  in  the  bill  and  in  the  caption  of  an  an- 
swer filed  by  a  guardian  ad  litem  appointed 


for  other  Infant  defendants  whose  interests 
were  adverse  to  his,  the  use  of  the  court  In 
its  decrees  of  "infant  defendants"  is  not  a 
recognition  of  the  infant  as  a  party.  Turner 
V.  Barraud,  102  Va.  324,  46  S.  E.  318. 

78,  79.  Subsequent  grantees  are  not  en- 
titled to  notice  and  can  attack  the  proceed- 
ing only  by  showing  that  the  mortgagor 
was  not  absent  or  that  he  was  represented 
in  the  state  to  the  knowledge  of  the  plain- 
tiff in  the  proceedings.  Huber  v.  Jennings- 
Heywood  Oil  Syndicate,  111  La.  747,  35  So. 
889. 

80.  Code  Civ.  Proc.  §  722.  Baumeister  v. 
Demuth,  84  App.  Div.  394,  82  N.  T.  S.  831. 

81,  82.  Vaile  V.  Sprague,  179  Mo.  393,  78  S. 
W.  609. 

83.  Henderson  V.  Kansas  City,  177  Mo. 
477,  76  S.  W.  1045. 

84.  In  Connecticut.  Williams  v.  Cleave- 
land, 76  Conn.  426,  56  A.  850. 

85.  Williams  v.  Cleaveland,  76  Conn.  426, 
56  A.    850. 

86.  See  2  Curr.  L.  148. 

87.  Boden  v.  Mier  [Neb.]  98  N.  W.  701. 
ISotes     A   guardian   ad   litem   will   not   be 

permitted  to  do  any  act  to  prejudice  or  com- 
promise an  infant's  rights.  Eevely  v.  Skin- 
ner, 33  Mo.  98.  He  cannot  settle  an  action 
without  the  express  authority  of  the  court. 
Edsall  V.  Vandermark,  39  Barb.  [N.  Y.]  589; 
Isaacs  V.  Boyd,  5  Port.  [Ala.]  388;  Clark  v. 
Grout,  34  S.  C.  417.  He  cannot  submit  mat- 
ters in  litigation  to  arbitration.  Fort  v. 
Battle,  13  Smedes  &  M.  [Miss.]  133;  Tucker 
v.  Dabbs,   12  Heisk.   [Tenn.]   18.     He  ciannot 
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He  is  not  entitled.to  compensation  in  excess  of  the  amount  provided  by  statute/' 
and  in  presenting  his  claim  to  the  court  he  acts  for  himself  and  does  not  represent 
his  wards.'" 

A  next  friend's  duties  are  not  inconsistent  with  those  of  a  general  guardian."" 
In  some  states  the  next  friend  is  liable  for  costs.'^ 

§  4.  Procedure  by  or  against  guardian,  ad  litem  or  next  friend. — Next  friend 
and  guardian  ad  litem  are  representatives,  not  the  real  parties  to  the  actions  which 
they  may  prosecute  or  defend/''  but  where  their  interests  are  adverse  to  the  infant, 
the  representative  capacity  ceases."'  That  one  was  designated  "attorney"  instead 
of  guardian  has  been  held  technical  error."*  Under  a  statute  requiring  a  guardian 
ad  litem  to  file  a  general  denial,  his  omission  to  file  such  pleading  is  not  a  jurisdic- 
tional defect.""  , 

GTJABDIANSHIP. 


S  1.     The  Occasion  for  Guardianship  (1569). 

§  2.  The  Person  of  the  Guardian;  His  Ap- 
pointment, Q,naIIflcatlon  and  Tenure  (1509). 
Removal    (1571). 

S  3.  General  FOTvers,  Duties  and  lilablli- 
tlea   (1571). 

§  4.  Custody,  Support  and  Education  of 
the  Ward  (1571). 

§  6.  The  Ward's  Property  and  Administra- 
tion Thereof   (1572). 


§  e.  Presentment  and  Alloirnnce  of  Claims 
(1573). 

§  7.  Judicial  Proceedings  to  Sell  Property 
of  W^ard   (1573). 

§  8.  Actions  and  Legal  Proceedings  by 
and  Against   Guardians   (1574). 

§  ».     Accounting  and  Settlement   (1574). 

§  10.  Rights  and  Liabilities  Between 
Guardian  and  Ward  (1574). 

§  11.     Compensation     of    Guardian     (1575). 

§  la.     Guardianship    Bonds    (1575). 


§  1.  The  occasion  for  guardianship.^^ — The  very  conditions  prescribed  by  a 
statute  must  exist  to  support  a  guardianship  under  it."' 

§  2.  The  person  of  the  gvxirdian;  his  appointment,  qualification  and  tenure."' 
— The  person  to  be  selected  as  guardian  is  withia  the  discretion  of  the  court,""  un- 
less it  is  provided  by  statute  that  particular  persons,  like  parents,  if  competent, 
are  to  be  preferred.*    Eelatives  of  a  minor  have  no  legal  right  to  his  custody,^ 


bind  the  infant  by  a  contract  for  attorneys' 
fees.  Houck  v.  Bridwell,  28  Mo.  App.  644; 
Cole  V.  Superior  Court,  63  Cal.  86,  49  Am. 
Rep.  78.  He  cannot  waive  the  production  of 
legal  proof  nor  consent  to  judgment  ■with- 
out it,  nor  can  he  consent  to  the  use  as  evi- 
dence of  that  which  the  law  does  not  recog- 
nize as  such.  Crotty  v.  Eagle,  35  W.  Va.  143. 
— From  note  to  Eidam  v.  Finnegan  [Minn.] 
16  L.  R.  A.  507. 

88.  In  re  O'Keeffe,  80  App.  Div.  613,  81  N. 
T.  S.  118. 

89.  A  settlement  for  such  services  by  the 
executor  of  one  will  does  not  estop  the  wards 
from  appealing  from  a  judgment  denying 
probate  of  a  different  will.  Stutsman  v. 
Sharpless   [Iowa]   101  N.  W.  105. 

90.  An  infant  may  sue  by  his  next  friend, 
though  he  has  a  general  guardian.  Where 
the  guardian  declined  to  take  an  appeal  from 
the  probate  court  but  did  not  forbid  It  to 
be  taken  by  a  next  friend.  Williams  ■« 
Cleaveland,  76  Conn.  426,  56  A.  850.  Con- 
struing Shannon's  Code,  §§  4272,  4273.  Stew- 
art v.  Sims  [Tenn.]   79  S.  W.  385. 

91.  Rauche  v.  Blumenthal  [Del.]  57  A.  368. 
See  Costs,  3  Curr.  L.  940. 

92.  Williams  v.  Cleaveland.  76  Conn.  426. 
56  Atl.   850. 

93.  Not  representative  when  presenting 
claim  for  services.  Stutsman  v.  Sharpless 
[Iowa]   101  N.  W.   105. 

Notice  of  the  minor's  appeal  from  a  judg-» 
ment    for    costs    entered    against    both    need 
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not  be  served  on  the  next  friend.     Douglass 
V.  Agne   [Iowa]  99  N.  W.  550. 

94.  Where  the  intention  to  join  the  minors 
and  guardian  ad  litem  in  an  appeal  was  man- 
ifest, the  fact  that  the  notice  of  appeal  wa.s 
signed  as  "Attorney"  instead  of  as  "guard- 
ian ad  litem"  is  not  sufficient  upon  which 
to  dismiss  the  appeal.  Noble  v.  Whitten  34 
Wash.  507,   76  P.  95. 

95.  Code  Civ.  Proc.  §  101.  Swartwood  v 
Sage  [Kan.]  75  P.  508. 

96.  The  reader  should  also  consult  In- 
fants, 2  Curr.  D.  392;  Insane  Persons,  2  Curr. 
L.  454;  Guardians  ad  Litem,  etc.,  2  Curr.  L. 
148;   Incompetency,    2   Curr.   L.    295. 

97.  "Insane"  as  used  in  Gen.  St.  1901,  § 
6570,  does  not  mean  mere  feebleness  of  mind. 
Caple  V.  Drew  [Kan.]  78  P.  427. 

98.  See  2  Curr.  L.  148. 

99.  Where  an  infant  possessed  a  large 
estate  and  it  was  not  agreed  as  to  the  com- 
petency of  the  minor's  sister  to  manage  the 
estate.  It  was  not  an  abuse  of  discretion  to 
appoint  the  sister  guardian  of  his  person 
and  a  trust  company  guardian  of  his  estate. 
In  ra  Buckler,  96  App.  Div.  396,  89  N.  T.  S. 
206.  The  state  has  a  right  to  provide  for  the 
custody  of  children  under  Code  Civ.  Proc.  § 
203,  though  the  child  have  living  parents.  In 
re  Lundberg   [Cal.]   77   P.   156. 

1.  Under  Code  Civ.  Proc.  §  1751,  on  a  find- 
ing that  a  parent  is  competent,  the  court  is 
without  authority  to  award  guardianship  to 
a  stranger.     In  re  Salter,  142  Cal.  412,  76  P. 
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but  consideration  will  be  given  to  keeping  the  children  with  the  surviving  mem- 
bers of  the  family."  The  main  consideration  is  the  welfare  of  the  child.*  The 
infant's  choice  may  be  considered,"  and  in  some  states  nomination  is  a  right  after 
a  specified  age.*  In  Louisiana,  a  father  cannot  be  excused  from  the  obligation  of 
accepting  the  tutorship  of  his  own  children,^  nor  can  he  abdicate  his  tutorship  and 
permit  another  person  to  be  appointed.*  A  mother  by  remarrying  in  that  state 
forfeits  the  right  to  be  tutrix  of  her  children,  unless  retained.'  Comity  will  not 
require  retention  of  a  foreign  guardian  of  a  child  before  the  forum.^" 

That  court  in  the  ward's  domicUe^^  to  which  chancery  power  over  the  ward  per- 
tains must  make  the  appointment.  In  Texas,  the  county  court  of  its  own  mo- 
tion may  appoint  a  guardian.*"  The  matter  of  notice  to  parents  is  purely  a  matter 
of  statutory  regulation,*'  but  a  decree  appointing  a  guardian  against  a  parent's 
wish  and  without  his  knowledge  will  be  set  aside.** 

The  decree  of  the  proper  court  appointing  a  guardian  cannot  be  collaterally 
attacked,*"  unless  for  a  jurisdictional  defect,*'  which  if  resting  in  fact  must  be 
well  pleaded.*'  And  the  presimaption  that  the  court  had  jurisdiction  does  not 
prevail  where  a  petition  for  appointment  is  insufficient  on  its  face.** 


Bl.  And  the  fact  that  the  court  intended  the 
appointment  to  be  temporary  and  in  inter- 
est of  the  ward's  health  does  not  affect  the 
case.     Id. 

2.  Wiliet  V.  Warren,  34  "Wash.  647,  76  P. 
273. 

3.  Jones  V.  Bowman  [Wyo.]  77  P.  439. 

4.  Guardianship  awarded  to  strangers  to 
whom  the  child  had  become  attached  and 
who  afforded  him  the  privileges  of  school, 
church  and  society  as  against  a  worthy  non- 
resident relative.  Wiliet  v.  Warren,  34 
Wash.  647,  76  P.  273.  In  Wyoming,  differ- 
ence of  religious  belief  is  immaterial. 
Jones  V.  Bowman  [Wyo.]   77  P.  439. 

6.  The  child's  choice,  though  he  is  not 
of  choosing  age,  is  to  be  considered.  Wil- 
iet V.  Warren,   34  Wash.   647,  76  P.   273. 

6.  Rev.  St.  1899,  §  299,  authorizing  public 
administrators  to  take  charge  of  estates  of 
minors  under  14  years  of  age  where  other 
provision  is  not  made  and  to  continue  until 
discharged  does  not  deprive  the  minor  of  this 
right  when  she  attains  the  age  of  14.  State 
V.  Mast  [Mo.  App.]  78  S.  W.  833. 

7.  Succession  of  Watt  [La.]  36  So.  31. 

8.  Such  an  appointment  is  void.  Succes- 
sion of  Watt  [La.]  36  So.  31. 

9.  Favorable  action  by  the  family  meet- 
ing is  indispensable  to  the  retention,  as  tu- 
trix, of  a  mother  in  the  event  of  her  mar- 
rying again,  but  such  action  is  subject  to 
review  by  the  courts.  Succession  of  Carbajal 
[La,]  36  So.  41. 

10.  A  guardian  appointed  by  a  sister  state 
may  be  deposed  from  his  right  of  custody  by 
the  appointment  of  another  guardian  In  a 
different  state  of  which  the  child  has  be- 
come  a  resident.     Jones  v.  Bowman   [Wyo.] 

77  P.  439. 

11.  Deed  by  a  guardian  appointed  out  of 
such  county  is  void.    Connell  v.  Moore  [Kan.] 

78  P.  164. 

The  domlelle  of  a  parent  is  the  domicile  of 
his  minor  child.  Boyle  v.  Griffln  [Miss.]  36 
So.  141.  One's  residence  is  not  changed  by 
the  fact  that  she  is  confined  in  an  insane 
asylum  of  another  county.  Flynn  v.  Han- 
cock  [Tex.  Civ.  App.]   80  S.  W.   245. 

12.  Under  Rev.  St.  1895,  art.  2566,  provid- 
ing  that   when   the   necessity   therefor  shall 


come   to  his  knowledge.     Flynn   v.  Hancock 
[Tex.  Civ.  App.]  80  S.  W.  245. 

13.  Code  Civ.  Proc.  §  1747,  authorizing  the 
appointment  without  notice,  does  not  deprive 
the  parent  of  a  valuable  right  without  due 
process  of  law.  In  re  Lundberg  [Cal.]  77  P. 
156. 

Note:  If  a  statute  requires  notice  to  the 
parents,  it  must  be  given.  Seaverns  v 
Gerke,  3  Sawy.  353,  Fed.  Cas.  No.  12,595; 
Redman  v.  Chance,  32  Md.  42;  In  re  Reyn- 
olds, 8  N.  T.  S.  172;  Waldron  v.  Woodman, 
58  N.  H.  15.  Otherwise  if  no  provision  is 
made  therefor.  Case  of  Gibson,  154  Mass. 
378;  Spears  v.  Snell,  74  N.  C.  210;  People  v. 
Wilcox,  22  Barb.  [N.  T.]  178;  Peacock  v.  Pea- 
cook,  61  Me.  211.  See  In  re  Lundberg  [Cal.] 
77  P.  159. 

14.  A  husband  and  wife  were  living  apart. 
They  had  agreed  that  each  should  have  cus- 
tody of  the  child  for  alternate  periods. 
While  the  father  had  custody,  he  instituted 
proceedings  and  had  a  guardian  appointed. 
In  re  Van  Loan,  142  Cal.  423,  76  P.  37. 
In  such  a  case  it  was  proper  to  refuse  evi- 
dence as  to  the  competency  of  the  parent 
to  care  for  the  child.     Id. 

15.  A  judgment  of  the  county  court  ap- 
pointing a  guardian  for  a  person  of  unsound 
mind.  Flynn  v.  Hancock  [Tex.  Civ.  App.]  80 
S.  W.  245.  Where  probate  court  making  is 
a  court  of  record  with  original  jurisdiction 
in  the  matter  of  appointment.  Clark  v.  Bos- 
sier [Idaho]  78  P.  358.  In  habeas  corpus 
proceedings.  In  re  Lundberg  [Cal.]  77  P. 
156. 

16.  Petition  for  appointment  did  not  state 
facts  sufficient  to  warrant  the  appointment. 
Providence  County  Sav.  Bank  v.  Hughes  [R. 
I.]  58  A.  254.  Under  Pub.  St.  1882,  c.  168,  a 
petition  stating  that  petitioner  is  incom- 
petent to  manage  his  estate  is  insuiBcient. 
Id.  Where  a  statute  fixes  the  grounds  and 
prescribes  the  method,  compliance  therewith 
is  essential  to  the  validity  of  the  appoint- 
ment. Appointment  on  an  insufficient  find- 
ing by  the  jury  of  inquest  is  void.  Caple  v. 
Drew   [Kan.]   78  P.  427. 

17.  Positively  verified  denial  of  the  truth 
'of  jurisdictional  allegations  in  record  of 
guardianship  raises  the  issue  necessary  to  a 
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One  who  enters  on  the  estate  of  an  infant  will  be  treated  as  a  guardian  de 
facto,^°  and  one  who  acts  as  committee  of  an  insane  person  under  a  void  appoint- 
ment is  liable  for  moneys  received  by  him  as  such.'"' 

Removal.^^ — He  may  be  removed  only  in  the  manner  prescribed  by  law."^ 
Pending  an  appeal  from  an  order  removing  a  guardian,  he  stands  suspended  from 
his  office  without  any  of  the  powers  thereof,^*  and  the  fact  that  no  provision  is 
made  for  the  custody  of  the  ward  during  such  suspension  is  immaterial;''*  but 
where  a  statute  authorizes  an  appeal  from  an  order  removing  him  and  provides 
that  on  the  perfecting  of  the  appeal  and  giving  of  a  bond  a  supersedeas  shall  issue, 
he  is  entitled  until  the  decision  of  the  appeal  to  act  as  guardian,'"'  during  which 
period  the  sureties  are  liable. ''"  The  effect  of  an  appeal  from  an  order  removing 
liim  is  to  stay  further  proceedings  in  the  matter  of  the  appointment  of  his  succes- 
sor.^^ ,     '  '  • 

§  3.  General  powers,  duties  and  liabilities.''^ — Powers  of  guardians  depend 
on  the  character  of  the  guardianship,"'  the  nature  of  the  subject-matter  of  their 
doings,  and  the  terms  of  the  statutes,'"  and  in  case  of  testamentary  powers,  on  the 
terms  of  the  will." 

They  cannot  make  admissions  against  the  interest  of  wards,'"  and  the  ward 
is  not  bound  by  admissions  or  promises  made  by  him  prior  to  appointment.'' 

He  is  personally  liable  to  those  he  employs  to  aid  him  in  the  management  of 
the  estate.'*  AVhen  it  is  known  to  the  other  party  that  the  contract  is  relative  to 
property  of  his  ward,  he  is  not  personally  liable.'"  A  foreign  guardian  may  de- 
fend his  title  as  such'"  and  need  not  file  his  letters  before  taking  property  pertaining 
to  his  guardianship.'^ 

§  4.  Custody,  support  and  education  of  the  ward}^ — A  guardian  is  entitled 
to  the  custody  of  his  ward,"  and  the  right  cannot  be  collaterally  attacked  in  habeas 
corpus  proceedings,*"  but  he  is  not  entitled  to  the  control  of  his  ward's  person  to 
the  exclusion  of  the  ward's  wife.*^  Where  a  guardian  advises  his  ward  to  sever 
marital  relations,  it  is  presumed  the  advise  was  given  in  good  faith.*? 


collateral  attack.  Caple  v.  Drew  [Kan.]  78 
P.  427,  distinguishing  Kimble  v.  Bunny,  61 
Kan.  665,  60  P.  746,  wherein  the  denial  was 
bad  because  no  facts  were  well  pleaded  in 
denial. 

18.  Providence  County  Sav.  Bank  v. 
Hughes  [R.  I.]  58  A.  254. 

19.  Liable  to  the  infant  for  rents  and 
profits.  Anderson's  Adm'r  v.  Smith  [Va.]  48 
S.  E.  29. 

a«t.     Straight  v.  Ice  [W.  Va.]  48  S.  B.  837. 

21.     See  2  Curr.  L..  160. 

az.  Under  Ky.  St.  1903,  §  2039,  authorizing 
courts  of  chancery  to  remove  for  neglect  or 
breach  of  trust,  does  not  authorize  a  re- 
moval without  proceedings  in  which  the 
guardian  has  a  chance  to  be  heard,  pending 
which  he  should  be  required  to  give  bond. 
Phillips  V.  WiUiams  [Ky.]  82  S.  W.  379. 

23,  24.  In  re  Van  Loan,  142  Cal.  423,  76  P. 
37. 

25,  26.  Clay  V.  Cunningham  IKy.]  82  S.  W. 
973. 

27.  In  re  Van  Loan,  142  Cal.  423,  76  P.  37. 

28.  See  2  Curr.  L.  151. 

29.  See  15  Am.  &  Eng.  Enc.  Law  [2a  Ed.] 
50  et  seq. 

30.  See  succeeding  sections. 

31.  See  Wills,  2  Curr.  L.  2076. 

32.  See    2    Curr.    L.    152,    n.    46.      Knights 


Templars'   &   Masons'   Life   Indemnity  Co.   v. 
Crayton,  209  111.  550,  70  N.  E.  1066. 

33.  Johnston  v.  Coney   [Ga.]   48  S.   B.  37S. 

34.  Neither  the  minor  nor  his  estate  is  lia- 
ble for  the  value  of  legal  services  rendered 
the  guardian  for  this  purpose.  McKee  v. 
Hunt,  142  Cal.   526,  77  P.  1103. 

35.  Where  a  guardian  as  tenant  in  com- 
mon with  his  wards  signed  the  contract  per- 
sonally and  in  his  representative  capacity. 
Le  Roy  v.  Jacobosky  [N.  C]  48  S.  E.  796. 

36.  37.  It  is  sufficient  for  a  foreign  testa- 
mentary guardian  in  defense  of  a  suit  by  a 
resident  guardian  for  a  check  payable  to  the 
former  to  produce  his  appointment  as  testa- 
mentary guardian.  Boyle  v.  Griffin  [Miss.] 
36  So.  141. 

38.  See  2  Curr.  L.   150. 

39.  Under  Code  Civ.  Proo.  §§  204.  247,  248, 
1753.     In  re  Lundberg  [Cal.]  77  P.  156. 

40.  In  re  Lundberg  [Cal.]  77  P.  156. 

41.  Guardian  appointed  on  statutory 
ground  that  ward  is  likely,  from  lack  of  dis- 
cretion to  bring  himself  to  want  cannot  de- 
prive the  ward's  wife  of  his  society.  Ex 
parte  CHace  [R.  I.]  58  A.  978. 

42.  Trumball  v.  Trumball  [Neb.J  98  N.  W. 
683.  It  is  a  good  defense  to  an  action  by 
the  spouse  of  the  ward  for  alienation  of  af- 
fections that  the  guardian  advised  from  hon- 
est motives.     Id. 
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A  statute  declaring  void,  contracts  of  wards  entered  into  without  the  consent 
of  the  guardian  does  not  apply  to  a  marriage  solemnized  in  another  state,**  if  not 
entered  into  in  eyasion  of  the  laws  of  the  domicile.** 

§  5.  The  ward's  property  and  administration  thereof. — Natural  guardians 
have  no  control  or  right  to  possession  of  the  ward's  property,*'  unless  otherwise 
provided  by  statute,**  and  may  not  sue  respecting  it  as  guardians,*^  but  they  may 
as  next  friends  sue  in  proper  cases.*'  At  common  law  a  general  guardian  might 
sell  the  ward's  personal  property*'  and  lease  the  realty""  for  the  term  of  his  guardian- 
ship,"^ but  he  cannot  selP^  or  contract  to  seU  land  without  authority  of  court,"'  and 
by  statute  this  may  be  necessary  as  to  personalty."*  Even  judicial  sanction  can 
warrant  incumbering  the  property  only  for  purposes  prescribed  by  statute.""  He 
does  not  succeed  to  executorial  powers,""  wherefore  his  liability  for  assuming  such 
power  cannot  be  determiued  on  a  construction  of  the  will."'  The  ward  cannot  rat- 
ify such  a  contract  after  attaining  his  majority."' 

A  guardian  of  a  minor  may  not,  on  the  strength  of  the  ward's  heirship,  sue  to 
set  aside  as  fraudulent  a  conveyance  made  by  the  ward's  ancestor."  Statutory 
guardians  have  only  the  title  given  by  statute.'" 


43.  See  Marriage,  2  Curr.  L.  794;  Conflict 
of  Laws,  3  Curr.  L.  720.  Br  parte  Chace  [R. 
I.]  58  A.  978. 

44.  Ex  parte  Chace  [R.  I.]  58  A.  978. 

45.  Bittier  at  common  law  or  by  statute. 
Williams  V.  Cleaveland,  76  Conn.  426,  56  A. 
850. 

NOTE!:  A  natural  g:nardlnii  has  no  control 
over  the  estate,  real  or  personal,  of  his  ward 
(Nelson  v.  Grover,  34  Ala.  565;  Kendall  v. 
Miller,  9  Cal.  591;  May  v.  Calder,  2  Mass.  55; 
Kinney  v.  Harrett,  46  Mich.  87;  Sherwood  V. 
Neal,  41  Mo.  App.  416;  People  v.  Kearney,  31 
Barb.  [N.  T.]  430),  therefore  he  cannot  sell 
(Porter  v.  Tuder,  9  Conn.  411;  McCarty  v. 
Rountree,  19  Mo.  355),  nor  bring  ejectment  to 
recover  his  ward's  estate' (Kinney  v.  Har- 
rett, 46  Mich.  87),  nor  lease  It  (Darby  v.  An- 
derson, 1  Nott  &  McC.  [S.  C]  369).  If  how- 
ever he  deals  with  the  estate,  he  may  be 
made  to  account  for  the  profits  received. 
Linton  v.  Walker,  8  Pla.  144,  71  Am.  Dec. 
105;  Van  Bpps  v.  Van  Deusen,  4  Paige  [N.  T.] 
64,  25  Am.  Dec.  516. — From  note  to  Schmidt 
V.  Shaver  [111.]  89  Am.  St.  Rep.  268. 

40.  Under  the  statutes  of  Indian  Territory 
neither  the  natural  or  general  guardian  can 
lease  his  ward's  lands  without  an  order  from 
the  court.  Indian  Land  &.  Trust  Co.  v.  Shoen- 
felt  [Ind.  T.]    79   S.  W.  134. 

47.  As  such  he  has  no  righ't  to  appeal  from 
an  order  of  the  probate  court  affecting  an 
estate  to  which  his  son  is  heir.  Williams  v. 
Cleaveland,  76  Conn.  426,  56  A.  850. 

48.  Williams  v.  Cleaveland,  76  Conn.  426, 
56  A.  850. 

49.  Schmidt  V.  Shaver,  196  111.  108,  63  N. 
B.  655,  89  Am,  St.  Rep.  250,  with  an  exten- 
sive note  on  The  Common  Law  Powers  of 
Guardians,"  pp.   257-316. 

note:.  Nature  of  powers  of  guardian  i  As 
to  whether  the  office  of  guardian  is  a.  mere 
naked  power  or  a  power  coupled  with  an 
Interest,  there  Is  a  conflict  of  authority 
(Freeman  v.  Bradford,  5  Port.  [Ala.]  270; 
Lee  V.  Lee,  55  Ala.  590;  De  Greaves  v. 
Superior  Court,  117  Cal.  640,  59  Am.  St. 
Rep.  220;  Van  Doren  v.  Everett,  5  N.  J. 
Law,  460,  8  Am.  Dec.  615;  People  v. 
Byron,    3    Johns.    Cas.    [N.    T.]    53;    Carskad- 


den  V.  McGhee,  7  Watts  &  S.  [Pa.]  140;  Pep- 
per v.  Stone,  10  Vt.  427;  Kevan  v.  Waller, 
11  Leigh  [Va.]  414,  36  Am.  Dec.  391;  Truss 
V.  Old,  6  Rand.  [Va.]  556,  18  Am.  Dec.  748; 
Ware  v.  Ware,  28  Grat.  [Va.]  670;  King  v. 
Inhabitants  of  Oakley,  10  East,  491;  Palmer 
V.  Oakley,  2  Doug.  [Mich.]  433,  47  Am.  Dec. 
41),  holding  that  he  has  a  power  coupled 
with  an  Interest  while  the  opposite  view  is 
maintained  in  Welles  v.  Cowles,  4  Conn.  182, 
10  Am.  Deo.  115;  Wallis  v.  Bardwell,  126 
Mass.  366;  Humphrey  v.  Buisson,  19  Minn. 
221;  Newton  v.  Nutt,  58  N.  H.  599;  Hardy  v. 
Citizen's  Nat.  Bank,  61  N.  H.  34. — Prom  note 
to  Schmidt  v.  Shaver  [111.]  89  Am.  St.  Rep. 
269. 

50.  Leases.  Indian  Land  &  Trust  Co.  v. 
Shoenfelt  [Ind.  T.]  79  S.  W.  134. 

51.  The  excess  will  be  void  at  the  election 
of  the  ward  on  attaining  his  majority.  Jack- 
son V.  O'Rorke  [Neb.]   98  N.  W.  1068. 

52.  53.  Where  he  does  the  contract  Is 
void.  Le  Roy  v.  Jacobosky  [N.  C]  48  S.  E. 
796. 

54.  In  Texas,  under  Rev.  St.  1895,  arts.  2113 
and  2558,  a  guardian  cannot  assign  promis- 
sory notes  of  the  estate  of  the  ward  without 
authority  of  the  court.  Browne  v.  Fidelity 
&  Deposit  Co.  [Tex.]  80  S.  W.  593. 

55.  In  Kentucky,  the  circuit  court  has  no 
jurisdiction  to  authorize  a  guardian  to  mort- 
gage his  ward's  real  estate.  Connor  v.  Home 
&  Sav.  Fund  Co.  Bldg.  Ass'n  [Ky.]  80  S.  W. 
797. 

56.  The  authority  given  by  will  to  an  ex- 
ecutor to  apply  the  property  of  testator  to 
the  support  and  education  of  a  minor  child 
and  to  sell  and  convey  property  for  that 
purpose  does  not,  on  his  death,  pass  to  the 
minor  or  his  guardian,  in  the  absence  of  an 
express  provision  to  that  effect.  Sale  by 
guardian  is  void.  Burroughs  v.  Cutter,  98 
Me.  178,  56  A.  649. 

57.  What  a  guardian  shall  do  with  money 
received  under  a  void  sale  of  what  he  sup- 
posed was  his  ward's  estate  cannot  be  de- 
termined In  a  suit  to  construe  the  will.  Bur- 
roughs V.  Cutter,  98  Me.  178,  56  A.  649. 

58.  It  being  void.  Le  Roy  v.  Jacobosky 
[N.  C]  48  S.  B.  796. 


3  Cur.  Law. 
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The  right  to  remove  property  from  the  jurisdiction  may  be  granted  despite 
the  pendency  of  a  suit.°^ 

A  guardian  has  power  to  collect  debts  due  the  ward'''  and  moneys  accruing  to 
the  ward/'  but  unless  by  authority  of  court,  he  is  often  disabled  by  statute  to 
compromise  a  claim  or  make  settlement  for  less  than  full  payment  ;°*  and  if  he 
does,  such  settlement  is  not  binding  on  his  wards,"'  except  to  the  extent  of  the 
amount  actually  received,*"  nor  are  they  estopped  by  accepting  the  amount  received 
by  him.*^  A  fraudulent  settlement,  though  made  under  the  direction  of  a  probate 
court,  will  be  set  aside."* 

Judicial  sanction  to  contract  will  not  be  unnecessarily  inferred."* 

It  is  his  duty  to  keep  funds  invested.'" 

A  special  guardian  will  not  be  credited  for  expenditures  for  unnecessary  im- 
provements.'^ 

§  6.     Presentment  and  allowance  of  claims.''^ 

§  7.  Judicial  proceedings  to  sell  property  of  ward. — The  ward's  real  estate 
cannot  be  ordered  sold  unless  his  best  interests  would  be  thereby  subserved.'^  A 
guardian's  authority  to  supervise  and  conduct  a  sale  cannot  be  delegated.'*  The 
provisions  of  statutes  requiring  a  guardian  to  take  an  oath  before  fixing  the  time 
and  place  of  sale  that  he  will  exert  his  best  endeavors  to  sell  in  such  manner  as 
will  be  most  advantageous  to  all  parties  interested  is  mandatory,'^  and  such  oath 


59.  Since  the  heir  takes  through,  not  from, 
the  ancestor.  Cook  v.  Lee,  72  N.  H.  B69,  58 
A.  511. 

60.  A  guardian  of  property  of  a  nonresi- 
dent ward  acquires  no  title  to  the  property 
but  only  a  naked  power.  [Appointed  under 
Gen.  St.  1902,  §  224.]  "Williams  V.  Cleave- 
land,    76    Conn.    426,    56    A.    850. 

61.  Under  a  statute  allowing  personal 
property  of  a  nonresident  minor  to  be  re- 
moved upon  order  of  the  county  court,  such 
order  may  be  issued  after  suit  brought  for 
the  property  [Ky.  St.  1903,  §  2041],  Wool- 
ridge  V.  Woolridge  [Ky.]  80  S.  W.  775. 

62.  A  balance  due  the  ward  on  the  death 
of  a  tutor,  becomes  a  debt  of  his  succession, 
and  may  be  settled  as  any  other  debt  due 
the  ward.  Succession  of  Begue,  112  La. 
1046,    36    So.    849. 

63.  In  Texas,  he  is  the  only  person  who 
has  a  right  to  receive  moneys  awarded 
them  in  an  action  for  the  unlawful  death  of 
their  parent.  Under  Rev.  St.  1895,  arts. 
2626,  2627,  making  it  his  duty  to  collect  and 
take  into  possession  all  their  personal  prop- 
erty and  claims  due  them.  Shippers'  Com- 
press &  Warehouse  Co.  v.  Davidson  [Tex. 
Civ.  App.]  80  S.  W.  1032.  The  guardian  of 
an  infant  beneficiary  of  a  life  policy  may 
receive  the  amount  due  his  ward.  The  com- 
pany is  not  held  to  the  strict  letter  of  the 
contract  as  to  making  payment  to  the 
beneficiary.  Brooks  v.  Metropolitan  Life 
Ins.  Co.   [N.  J.  Law.]   56  A.  168. 

6t  Guardian  of  beneficiaries  of  a  life  in- 
surance policy  settled  for  less  than  face  of 
policy  [Starr  &  C.  Ann.  St.  1896,  c.  64]. 
Knights  Templars'  &  Masons'  Life  Indemni- 
ty Co.  v.  Crayton,  209  111.  550,  70  N.  E. 
1066.  Under  Rev.  St.  1895,  art.  1987,  ab- 
rogating the  common  law  in  this  respect. 
Browne  v.  Fidelity  &  Deposit  Co.  [Tex.] 
80    S.    W.    593. 

65.  Knights  Templars'  &  Masons'  Life 
Indemnity  Co.  v.  Crayton,  209  111.  550,  70  N. 
E.   1066. 


66.  Browne  v.  Fidelity  &  Deposit  Co. 
[Tex.]   80  S.  W.  593. 

67.  Knights  Templars'  &  Masons'  Life 
Indemnity  Co.  v.  Crayton,  209  111.  550,  70 
N.    E.    1066. 

68.  Settlement  on  life  insurance  policy. 
Berdan  v.  Milwaukee  Mut.  Life  Ins.  Co. 
[Mich.]    99  N.  W.   411. 

69.  An  order  for  the  substitution  of  at- 
torneys for  the  guardian  does  not  authorize 
a  contract  with  a  new  attorney  affecting 
the  property  of  the  ward.  McKee  v.  Hunt, 
142  Cal.   526,   77  P.    1103. 

70.  A  guardian  who  fails  to  deposit 
money  as  directed  should  be  charged  with 
interest  only  at  the  rate  it  would  have 
earned  if  so  deposited.  In  re  Smith,  97  App. 
Div.  157,  89  N.  T.  S.  639.  If  he  makes  no 
effort  to  invest  funds,  he  is  chargeable  with 
interest  on  balances  in  his  hands  at  the  be- 
ginning of  each  year.  Jones  v.  Nolan  [Ga.] 
48  S.  E.  166.  A  guardian  of  the  estate  of 
minors,  within  the  limitations  of  the  trust, 
stands  in  the  same  relation  to  them  as 
guardians  of  the  person,  with  respect  to 
provisions  for  their  care  and  education. 
Security  Trust  Co.  v.  Merchants'  Sav.  Bank, 
4  Ohio  C.  C.   (N.  S.)   616. 

71.  In  re  Smith,  97  App.  Div.  157,  89 
N.  T.  S.   639. 

73.     2    Curr.   L.    153. 

73.  No  averment  or  proof  to  this  effect. 
Slier  V.  Archer's  Guardian  [Ky.]  82  S.  W. 
256. 

74.  Levara  v.  McNeny  [Neb.]  98  N.  W. 
679. 

75.  Sale  made  without  compliance  there- 
with is  void.  Levara  v.  Neny  [Neb.]  98  N. 
W.    679. 

Note:  Every  guardian  before  fixing  time 
and  place  of  sale  is  required  to  take  and 
subscribe  an  oath  In  substance  like  that 
required  of  an  administrator  or  executor  on 
sales  for  payment  of  debts.  This  provision 
is  mandatory.  Dame  on  Probate  and  Ad- 
ministration,  §   470,  citing  Bachelor  v.   Korb, 
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cannot  be  taken  by  an  attorney  employed  by  the  guardian  to  make  the  sale.''*  One 
claiming  under  an  adjudication  in  -which  an  under  tutor  appeared  takes  subject  to 
the  presumption  that  his  appointment  was  regular.''^ 

§  8.  Actions  and  legal  proceedings  by  and  against  guardians.''^ — Generally 
he  is  the  proper  person  to  represent  his  ward  in  an  action  brought  by  or  against 
him."  Suit  may  be  by  next  friend  or  by  property  guardian  where  a  nonresident 
infant  sues,  unless  the  statute  provides  which  must  sue/"  but  in  West  Virginia,  a 
committee  of  an  insane  person  may  vindicate  his  ward's  rights  by  an  action  in  his 
own  name;*'^  and  in  Louisiana,  in  urgent  cases,  an  under  tutor  can  stand  in  court 
in  place  of  the  tutrix.'^  It  must  appear  that  the  ward  sues  by  her  guardian.'^  The 
filing  of  foreign  letters  to  enable  one  as  suitor  may  be  done  when  the  suit  is 
brought.'* 

§  9.  Accounting  and  settlement.^^ — It  is  his  duty  to  regularly  report.'" 
When,  after  the  ward's  death,  he  procures  another  to  obtain  letters  of  administra- 
tion and  makes  returns  for  the  purpose  of  final  settlement  with  the  administrator, 
and  the  latter  files  objections  to  such  returns,  the  proceeding  is  properly  treated 
a§  a  citation  for  final  settlement.'^  The  final  account  may  be  contested  by  inter- 
ested parties,"  and  the  right  to  set  aside  the  allowance  of  an  account  may  be  barred 
by  limitations.'"  An  order  of  the  probate  court  denying  a  petition  to  require  a 
guardian  to  account  is  an  appealable  order.""  The  report  of  a  guardian  affirmed 
by  a  nisi  prius  court  will  be  presumed  correct  on  appeal."^ 

§  10.  Rights  and  liabilities  between  guardian  and  ward. — ^A  cause  of  action 
against  his  ward  may  be  barred  by  limitations."^ 

In  dealings  with  the  ward's  property,  he  is  bound  to  look  only  to  the  ward's 
interest."'  He  will  not  be  permitted  to  occupy  a  position  hostile  to  the  ward  nor 
pursue  personal  interests  antagonistic  to  him."*     If  there  has  been  an  opportunity 


58  Neb.  122,  76  Am.  St.  Rep.  70;  Blackman 
V.  Baumann,  22  Wis.  611;  Campbell  v. 
Knjghts,    26    Me.    224,    45    Am.    Dec.    107. 

76.  Levara  v.  McNeny  [Neb.]  98  N.  W. 
679. 

77.  Succession  of  Keppel   [La.]  36  So.  955. 

78.  See   2   Curr.   L.   153. 

79.  His  duties,  however,  are  not  incon- 
sistent with  those  of  a  guardian  ad  litem. 
Williams  v.  Cleaveland,  76  Conn.  426,  56  A. 
850.  In  an  action  prosecuted  by  a  next 
friend,  the  fact  that  the  infant  has  a  general 
guardian  is  only  pleadable  in  abatement  In 
the  superior  court  [Cfen.  St.  1902,  §§  621- 
623].     Id. 

80.  Williams  v.  Cleaveland,  76  Conn.  426, 
56  A.  850,  collecting  the  cases  and  explain- 
ing the  history  of  the  doctrines. 

81.  Action  by  a  second  committee  against 
the  estate  of  a  deceased  committee.  Straight 
V.  Ice  [W.  Va.]  48  S.  B.  837.  A  suit  in  the 
name  of  the  committee  of  an  insane  person 
may  be  revived  in  the  name  of  the  adminis- 
trator of  the  insane  person  upon  his  death. 
Id. 

82.  Where  the  tutrix  did  not  take  proper 
steps  to  protect  the  interests  of  the  minors. 
Alba  V.  Provident  Sav.  Life  Assur.  Soc,  112 
La.    550,    36  So.   587. 

83.  A  complaint  reciting  that  H.  H.,  of 
unsound  mind  who  sues  by  her  guardian 
J  P.  M.  and  a  Judgment  that  H.  H.  by  her 
guardian  do  recover,  etc.,  held  sufficient. 
Flynn  v.  Hancock   [Tex.  Civ.  App.]   80  S.  W. 

245 

84.  Under   Rev.   Code   1892,   5   2211,   giving 


foreign  guardians  power  to  sue  by  filing 
copies  of  the  record  of  their  appointment, 
does  not  require  a  foreign  guardian  to  file 
letters  of  guardianship  before  receiving  a 
check  payable  to  himself.  Boyle  v.  Griffln 
[Miss.]  36  So.  141. 
85,  8«.    See  2  Curr.  L.  154. 

87.  Jones  V.  Nolan  [Ga.]  48  S.  B.  166. 

88.  Cannot  be  contested  by  a  general 
creditor  of  the  ward.  Divorced  wife  with 
claim  for  alimony  is  not  a  party  aggrieved 
so  as  to  be  entitled  to  appeal  from  a  pro- 
bate decree  settling  the  account.  Leyland 
V.  Leyland  [Mass.]   71  N.  E.   794. 

89.  Scoville   v.    Brock    [Vt.]    57   A.    967. 

90.  Comp.  Laws,  |  669,  providing  that  In 
all  cases  not  otherwise  provided  for  a  per- 
son aggrieved  by  an  order  of  the  probate 
court  may  appeal.  Hopper  v.  Stowe  [Mich.l 
100  N.   W.   266. 

91.  Lowe  v.  Smith   [Colo.  App.]   78  P.  310. 

92.  In  Indiana  the  action  must  be  brought 
within  two  years  after  disability  is  removed. 
Wilkinson  v.  Wilkinson  [Ind.  App.]  71  N  E 
169. 

93.  After  property  has  been  placed  on  an 
inventory  as  property  of  minors,  a  tutor  can- 
not recognize  title  thereto  in  another,  no 
matter  how  complete  that  title  may  be. 
Ingram  v.  Heintz,  112  La.  496,  36  So.  607. 

94.  A  tutor  cannot  by  failing  to  pay 
taxes  on  property  of  his  ward  permit  It  to 
be  sold  as  property  of  another,  and  acquire 
the  same  at  the  tax  sale  adversely  to  the 
ward's    either    for    himself   or    as    agent   for 
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to  perpetrate  fraud,  the  law  is  extremely  watchful  of  transactions  immediately- 
prior  to  the  settling  of  his  account.'"  The  burden  is  on  him  to  show  fairness  in 
"dealings  with  ward.°°  "Where  a  guardian  mingles  his  own  funds  with  funds  of 
his  ward,  there  is  a  presumption  that  all  moneys  in  the  account  are  property  of 
the  ward,*'  and  if  he  mingles  with  his  own,  funds  which  he  has  a  right  to  hold 
uninvested,  he  is  liable  for  interest  thereon."'  A  guardian  who  wrongfully  uses 
his  ward's  funds  in  his  own  business  may  be  charged  the  highest  rate  of  interest 
allowed  by  law,*'  and  in  some  states  compound  interest  may  be  allowed.^  Where 
a  ward's  estate  has  suffered  no  financial  injury  from  unauthorized  or  illegal  acts 
of  the  gurdian,  the  ward  cannot  recover  damages." 

The  penalty  imposed  on  a  guardian  for  failure  to  render  an  annual  report 
cannot  be  recovered  by  the  ward  in  an  action  on  the  bond  for  damages  for  failure 
to  account  for  the  ward's  money.' 

It  is  a  crime  in  Texas  if  the  guardian  converts  the  funds  of  his  ward.* 

§  11.     Compensation  of  guardian.^ — He  is  not  entitled  to  compensation  for 
services  rendered  for  his  own  benefit.'    When  he  has  made  regular  reports,  he  Ib 
entitled  to  his  commissions,  though  he  has  made  unlawful  use  of  the  ward's^ 
money.'    His  acquiescence  in  a  judgment  of  the  probate  court  allowing  him  a  cer- 
tain amount  is  conclusive  upon  him.' 

§  12.  GuardiansMp  honds.* — In  South  Carolina,  a  guardian  may  be  required 
to  give  a  new  bond  when  he  is  about  to  receive  fimds  not  in  contemplation  when 
the  original  bond  was  executed.^" 

Sureties  are  not  liable  for  defalcations  occurring  prior  to  the  execution  of 
the  bonds.*^  Sureties  may  pay  the  amount  for  which  they  are  liable  as  soon  as 
liability  which  the  guardian  faUs  to  meet  is  found  to  exist,^"  but  that  they  may 
hold  the  guardian  liable,  they  must  show  their  legal  liability  for  the  sums  paid  by 
them.^'  A  surety  for  a  defaulting  guardian  who  settles  with  his  successor  is  sub- 
rogated to  the  rights  of  the  wards.** 

As  a  general  rule,  limitations  begin  to  run  against  the  maintenance  of  an  ac- 
tion by  the  ward  against  his  guardian  and  his  bond  at  his  majority;  this,  how- 


another.  Ingram  v.  Helntz,  112  Da.  496,  36 
So.   507. 

05.  Fraud  In  procuring  the  ward  to  ap- 
prove his  account.  Scoville  v.  Brock  [Vt.] 
57   A.    967. 

»6.  Fact  that  guardian  held  mortgage  on 
ward's  land  bears  on  good  faith  of  convey- 
ance of  other  lands  of  ward  to  guardian. 
Hart  V.   Cannon,  133  N.   C,   10,   45   S.  B.   351. 

97.  Where  the  guardian  checked  against 
the  fund  In  his  representative  capacity  to 
pay  his  personal  debts,  the  ward  can  recover 
from  the  payee.  Cohnfeld  v.  Tanenbaum,  176 
N.   T.   126,    68   N.  B.   141. 

98.  Funds  for  the  paying  off  of  a  Judg- 
ment as  to  which  there  is  pending  litigation. 
Jones  v.   Nolan    [Ga.]   48  S.  E.   166. 

99.  Special  rate  may  be  charged  during 
time  allowed  by  law  to  be  provided  by  writ- 
ten contracts.  Fisher  v.  Brown,  135  N.  C. 
198,   47   S.   B.   398. 

1.  In  Tennessee  not  after  the  guardian 
has  been  discharged.  Stewart  v.  Sims  [Tenn.] 
79    S.   "W.    385. 

a.  Guardian  made  loans  without  author- 
ity' of  the  court  and  took  commissions  in 
violation  of  law.  Townsend  v.  Stern  [Iowa] 
99    N.    W.    570. 


3.  Townsend  v.  Stern  [Iowa]  99  N.  W. 
570. 

4.  It  Is  "swindling,"  notwithstanding 
statutes  defining  "swindling  require  the 
property  in  the  first  instance  to  be  acquired 
by  fraudulent  pretense.  Walls  v.  State  [Tex. 
Cr.  App.]    77  S.  W.   8. 

5.  See    2   Curr.   L,.    154. 

6.  Eobards  v.  Bryan  [Mo.  App.]  79  S.  W. 
979. 

7.  Used  it  in  his  own  business.  Fisher 
V.   Brown,   135   N.   C.   198,    47   S.   E.   398. 

8.  Robards  v.  Bryan  [Mo.  App.]  79  S.  W. 
979. 

9.  See   2   Curr.    L.   154. 

10.  If  the  probate  court  accepts  a  worth- 
less bond,  he  is  liable  on  his  bond.  Wil- 
liams V.   Weeks   [S.   C]    48   S.  B.   619. 

11.  Howe  V.  White,  162  Ind.  74,  69  N.  E. 
684. 

13.  Need  not  wait  until  judgment  is  re- 
covered. Howe  V.  White,  162  Ind.  74,  69  N. 
B.    684. 

13.  Where  several  bonds  were  executed 
by  different  sureties  and  on  breach  the 
sureties  apportioned  the  liability  among 
themselves.  Howe  v.  White,  162  Ind.  74,  69 
N.   E.    684. 

14.  Browne  v.  Fidelity  &  Deposit  Co.  [Tex.] 
80   S.   W.  593. 
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ever,  is  subject  to  statutory  regulation.^'  In  California,  an  action  on  a  guardian's 
bond  cannot  be  brought  until  the  amount  of  his  liability  has  been  determined  by 
an  order  of  the  probate  court.^° 

HABEAS  COBPITS  (AND  REPLEGIANDO). 


S  1.  Nature  of  the  Remedy  and  Occasion 
and  Propriety  of  It  (1576). 

§  2.     Jurisdiction  (1578). 

§  3.     Petition  (1578). 

§  4.  Hearing  on  Petition  and  Issuance  of 
Writ  (1578). 


§  5.  The  Writ;  Service  Thereof;  Effect  of 
Writ  (1578). 

§  6.  Certiorari  In  Aid  of  Habeas  Corpns 
(1578). 

§  7.  Hearing  and  Determination  on  Re- 
turn; Judg:ment;   Costs   (1578). 

§  8.     Review  (1579). 

§  1.  Nature  of  the  remedy  and  occasion  and  propriety  of  it." — Habeas  corpus 
is  a  writ  of  right,^'  and  is  civil  in  its  nature.^"  It  may  be  used  to  test  the  legality 
of  any  confinement  of  the  person,  including  confinement  in  a  state  insane  asylum,^" 
imprisonment  for  contempt,''^  the  right  to  bail  of  one  charged  with  a  capital  of- 
fense,^^  the  restraint  of  a  ward  by  his  guardian,'''  the  custody  of  a  minor,''*  or  the 
legality  of  his  restraint  by  the  officers  of  the  United  States  army.""  The  writ  is 
grantable  only  in  extraordinary  cases  where  the  ordinary  legal  remedy  is  insuffi- 
cient,^" and  will  not  serve  to  review  mere  errors  and  irregularities,^'  the  only  ques- 
tions brought  up  being  the  fact  of  commitment,^*  the  jurisdiction  of  the  person,  the 


15.  In  North  Carolina,  the  ward's  right  of 
action  for  failure  of  the  guardian  to  settle 
with  him  does  not  accrue,  and  limitations 
do  not  begin  to  run  against  it  until  six 
months  from  the  ward's  majority.  Self  v. 
Shugart,  135  N.  C.  185,  47  S.  B.  484.  Under 
a  statute  requiring  an  action  on  his  bond  to 
be  commenced  within  three  years  after  his 
discharge  or  removal,  "discharge  or  removal" 
means  by  action  of  the  court.  Termination 
of  authority  by  the  ward  attaining  major- 
ity is  not  included  [Code  Civ.  Proc.  §  1805]. 
Cook   V.   Ceas    [Cal.]    77    P.    65. 

16.  An  action  brought  before  the  expira- 
tion of  the  time  within  which  an  appeal  from 
an  order  of  the  probate  court  settling  his 
account  would  lie  is  premature.  Cook  v.  Ceas 
[Cal.:    77    P.    65. 

17.  See   2   Curr.   L.    155. 

18.  People  V.  New  York  Catholic  Pro- 
tectory, 93  App.  Div.  196,  89  N.  T.  S.  557. 

19.  In   re   Greaser    [Neb.]    101    N.    W.    235. 
3S0.     Gen.    Laws    1896,    c.    82,    §    19.      In    re 

Palmer   [R.  I.]   58  A.   660;  Hughes  v.  Apple- 
gate,    123    Iowa,    230,    98   N.   W.    645. 

21  Bogers  v.  Superior  Court  of  San  Fran- 
cisco [Cal.]  78  P.  Ui.  In  failing  to  turn 
over  property  to  a  receiver.  Release  not 
aUowed.  In  re  Spies,  92  App.  Div.  175.  86 
N.  T.  S.   1043. 

22.  State  V.  Hartzen  [N.  D.]  100  N.  W. 
745;  Ex  parte  Martinez  [Tex.  Cr.  App.]  81  S. 
W     728.  ^       _ 

23.  Petition  by  wife  of  the  ward.  Ex 
parte  Chace   [R.  I.]   58  A.   978. 

34  Natural  parents  held  entitled,  adop- 
tion' proceedings  being  invalid.  _Monk  v. 
McDanlel,  120  Ga.  480,  47  S.  E  931  That 
the  grandmother,  the  defendant,  could  give 
the  child  more  comforts  and  better  education 
than  the  father  is  not  a  controlling  consid- 
eration Dunkin  V.  Selfert,  123  Iowa  64,  98 
N  W  558.  Best  interests  of  the  child  must 
be  considered  with  the  rights  and  Interests 


of  the  parents  or  those  in  loco  parentis. 
Miller  v.  Miller,  123  Iowa,  165,  98  N.  "W.  631. 
Best  Interests  of  child  will  control,  but  the 
court  will  not  consider  the  religious  beliefs 
of  those  contending  for  its  custody.  Jones 
V.  Bpwman  [Wyo.]  77  P.  439.  Financial 
ability  of  father  held  not  controlling  in  case 
of  girl  5%  years  old  and  of  delicate  consti- 
tution. Klrkbride  v.  Harvey,  139  Ala.  231, 
35    So.    843. 

25.  Minor  enlisting  without  consent  of 
parents.     Ex  parte  Houghton,   129  F.  239. 

26.  Claim  that  under  the  agreed  facts  re- 
lator was  guilty  of  no  crime  can  be  litigated 
in  the  ordinary  way.  Ex  parte  Windsor 
[Tex.   Cr.   App.]    78   S.   "W.   510. 

27.  One  serving  an  illegal  sentence  pro- 
nounced by  a  court  having  Jurisdiction  of 
the  case  has  a  remedy  in  a  writ  of  error. 
In  re  Sellers  [Mass.]  71  N.  B.  542.  TIpon 
a  commitment  in  the  nature  of  a  final  Judg- 
ment, it  will  not  serve  as  a  -writ  of  error 
nor  as  an  appeal.  People  v.  Warden  of  City 
Prison,  44  Misc.  149,  89  N.  Y.  S.  830.  Al- 
leged defect  in  the  sentence.  In  re  Nolan 
[Kan.]  75  P.  1025.  Alleged  defect  in  the 
Information.  Ex  parte  Stacey  [Or.]  75  P. 
1060.  Alleged  defect  in  an  Indeterminate 
sentence.  In  re  O'Neill  [Cal.]  77  P.  660. 
Court  will  not  consider  the  sufficiency  of  the 
evidence  to  warrant  the  indictment  found 
by  a  grand  Jury.  In  re  Kennedy  [Cal.]  78 
P.  34.  Mere  irregularities  are  not  inquir- 
able.  Bray  v.  State  [Ala.]  37  So.  250;  Dim- 
mick  V.  Tompkins,  194  TJ.  S.  540,  48  Law.  Ed. 
1110;  State  v.  Jones,  128  P.  626;  Ex  parte 
Powers.  129  P.  985.  Legality  of  a  de  facto 
grand  Jury  cannot  be  attacked  on  .habeas 
corpus  for  release  of  one  held  under  com- 
mitment on  its  indictment.  In  re  Davies 
[Kan.]  75  P.  1048.  Alleged  error  was  in 
drawing  and  summoning  of  Jury.  Younger 
V.  Hehn  [Wyo.]  75  P.  443. 

28.  People  v.  New  York  Catholic  Pro- 
tectory,  93  App.  Div.   196,  87  N.  Y.  S.  557. 
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offense  and  to  pronounce  the  judgment  imposed."*  The  petitioner  in  these  pro- 
ceedings may  test  the  constitutionality  of  the  statute  for  the  infringement  of  which 
he  is  imprisoned/"  though  that  question  will  not  be  examined  if  the  case  can  be  de- 
cided on  other  grounds.'^  Where  a  judgment  for  contempt  is  void  as  in  excess  of 
the  court's  jurisdiction,'^  and  where  it  appears  affirmatively  from  the  return  that 
relators  are  imprisoned  under  a  final  sentence  on  a  state  of  facts  constituting  no  of- 
fense, habeas  corpus  is  the  proper  remedy  to  procure  discharge.*' 

Only  under  exceptional  circumstances  will  the  Federal  courts  interfere  by 
habeas  corpus  with  the  imprisonment  of  one  held  upon  process  from  a  state  court, 
on  the  ground  of  violation  of  the  United  States  laws  or  constitution,"*  and  ordi- 
narily will  leave  the  prisoner  to  his  remedy  by  direct  proceedings  for  review  in 
the  state  courts,  and  by  writ  of  error  from  the  supreme  court  of  the  United  States 
if  his  claims  should  there  be  decided  adversely;'"  but  where  the  remedy  for  review 
afforded  by  the  state  is  insufficient  by  reason  of  the  delay  attendant  upon  it,  the 
writ  should  be  granted. '°  Chinese  alleging  citizenship  and  restrained  pending  an 
investigation  are  not  entitled  to  the  writ  until  after  a  final  adverse  decision  by  the 
secretary  of  commerce  and  labor.''  The  judge  of  the  district  to  which  a  Federal 
prisoner  is  removed  for  trial  will  not  examine  into  the  legality  and  competency 
of  the  evidence  on  which  the  warrant  of  removal  was  issued."  The  court  will  not 
review  the  technical  sufficiency  of  an  indictment  of  one_  held  for  interstate  extradi- 
tion," but  will  only  ascertain  if  the  extradition  papers  prima  facie  charge  a  crim- 
inal act,*"  and  investigate  the  identity  of  the  prisoner  and  within  certain  limits 
the  question  of  flight.*"- 

The  petitioner  must  be  in  custody.** 

Keither  an  order  dismissing  the  petition,*'  nor  a  judgment  remanding  the 
prisoner  is  a  bar  to  a  subsequent  application  of  the  same  kind  to  the  same  or 


29.  People  V.  Warden  of  City  Prison,  44 
Misc.  149,  89  N.  T.  S.  830;  Ex  parte  Staoey 
[Or.]  75  P.  1060;  Bray  v.  State  [Ala.]  37  So. 
250.  One  held,  without  jurisdiction,  as  for 
contempt,  may  first  raise  that  question  in  an 
independent  proceeding  in  habeas  corpus.  In 
re  Jewett  [Kan.]  77  P.  567.  One  arrested 
on  a  capias  to  answer  an  indictment  im- 
properly placed  on  the  trial  docket  is  en- 
titled to  a  discharge  on  habeas  corpus. 
Dudley  v.  State  [W.'  Va.]   47  S.  E.  285. 

30.  Ex   parte  Gerino    [Cal.]    77  P.    166. 

31.  Bray  v.  State    [Ala.]    37   So.   250. 

32.  Cuyler  v.  Atlantic,  etc.,  E.  Co.,  131 
F     95. 

33.  '  Mackey  v.  Miller  [C.  C.  A.]  126  P.  161. 

34.  United  States  v.  Sing  Tuck,  194  U.  S. 
161,  48  Law.  Ed.  917;  In  re  Wyman,  132  P. 
708.  Not  where  statute  provides  for  an  ap- 
peal and  bail  or  stay  pending  its  decision. 
In  re  Reeves,  123  F.  343. 

35.  Ex  parte  Powers,  129  P.  985;  In  re 
Ammon,   132   P.   714. 

36.  Jamison  v.  Wimbish,  130  P.   351. 

BfOTE.  Power  of  Federal  courts ;  The  pow- 
ers of  Pederal  courts  by  writ  of  habeas 
corpus  are  limited  to  cases  where  the  cus- 
tody is  in  violation  of  the  Pederal  consti- 
tution or  laws.  U.  S.  Comp.  St.  1901.  p.  592. 
Tlie  sole  injury  in  such  case  is  whether  the 
judgment  is  a  nullity,  having  been  rendered 
by  a  court  not  having  constitutional  power 
or  authority.  In  re  Priederich,  149  U.  S. 
70.  The  petition  in  the  principal  case  raises 
no  question  of  Jurisdiction,  but  addresses  it- 
self merely  to  irregularities  of  procedure  and 


erroneous  rulings  of  the  court.  Upon  a  writ 
of  habeas  corpus,  the  Judgment  and  proceed- 
ings of  a  State  court  should  not  be  reviewed 
by  a  Pederal  court,  even  though  it  be  claimed 
that  the  petitioner  was  denied  some  consti- 
tutional right.  Marhuson  v.  Boucher,  175 
U.  S.  184.  Such  matters  are  properly  cog- 
nizable only  upon  writ  of  error.  In  re 
Schneider,  148  U.  S.  162.  Since  the  peti- 
tioner has  open  to  him  an  appeal  to  a  state 
court,  it  is  improper  for  a  Pederal  court  to 
Interfere  on  writ  of  habeas  corpus.  Tavis 
V.  Burke,  179  U.  S.  399.  If  after  a  hearing 
before  the  state  court  of  last  resort  the  pe- 
titioner still  deems  his  constitutional  rights 
denied  him,  he  may  have  a  writ  of  error  to 
the  U.  S.  supreme  court. — IV.  Columbia  L.  R. 
598. 

37.  United  States  v.  Sing  Tuck,  194  U.  S. 
161,  48  Law.  Ed.  917.  Discussion  of  Justice 
Brewer's  strong  dissenting  opinion  in  this 
case   in   111   Michigan  Law   Review   57. 

38.  United  States  v.  Robinson,  126  P.  1016. 

39.  In  re  Renshaw  [S.  D.]   99  N.  W.  83. 

40.  Discharge  refused  on  an  alleged  alibi. 
In  re  Palmer  [Mich.]   100  N.  W.  996. 

41.  In  re  Palmer   [Mich.]    100  N.  W.    996. 

42.  Refusal  of  sheriff  to  take  petitioner 
into  custody  defeats  the  writ,  though  refusal 
was  for  that  express  purpose.  Ex  parte 
Lawrence  [Tex.  Cr.  App.]  78  S.  W.  346.  One 
is  not  in  custody  who  is  allowed  to  go  about 
without  apparent  restraint.  In  re  O'Brien, 
29    Mont.    530,    75    P.    196. 

43.  Ex  parte  Martinez  [Tex.  Cr.  App.]  81 
S.   W.    728. 
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another  court,**  and  discharge  on  habeas  corpus  does  not  prevent  a  further  de- 
tention upon  other  lawful  proceedings.*^ 

§  2.  Jurisdiction.*^ — The  writ  will  not  issue  to  one  outside  the  court's  terri- 
torial jurisdiction.*' 

The  Federal  court  has  jurisdiction  to  review  the  legality  of  the  restraint  of  a 
citizen  by  the  authority  of  a  state  whenever  it  is  alleged  that  he  is  restrained  in 
violation  of  the  constitution  of  the  United  States  or  for  violating  a  Federal  law,*^ 
and  may  inquire  into  the  detention  of  petitioner  by  a  state  court  on  a  charge  of 
murder,  where  the  killing  is  alleged  to  have  been  in  attempting  to  arrest  by  virtue 
of  a  warrant  of  the  Federal  court  ;*°  but  where  the  evidence  is  conflicting  as  to 
whether  defendants,  soldiers  of  the  United  States  army,  shot  deceased  while  he  was 
attempting  to  escape,  or  after  he  had  surrendered,  the  state  court  has  jurisdiction.^" 
The  Federal  courts  have  no  jurisdiction  of  habeas  corpus  to  obtaiu  the  custody  of 
an  infant  solely  on  diversity  of  citizenship  of  the  rival  claimants  of  its  custody  ;°^ 
but  jurisdiction  of  the  proceeding  on  behalf  of  the  parents  of  a  minor  enlisting  in 
the  army  without  their  consent  is  not  ousted  by  subsequent  arrest  of  the  minor 
for  fraudulent  enlistment.''^ 

§  3.  Petition.^^ — Petitioner  must  make  out  a  prima  facie  case,°*  and  the  writ 
does  not  issue  if  the  petition  on  its  face  shows  that  relator  is  not  entitled  to  it.°^ 
The  husband  or  wife  of  one  illegally  restrained  is  a  proper  person  to  petition.^* 

§  4.     Eeanng  on  petition  and  issuance  of  writ.^'' 

§  5.     The  writ;  service  thereof;  effect  of  wr'it.^^ 

§  6.  Certiorari  in  aid  of  habeas  corpus.^' — Where  certiorari  is  allowed  in  aid, 
it  will  not  serve  as  a  writ  of  error  nor  as  an  appeal,^"  the  court  considering  only  the 
jurisdiction  of  the  person,  the  offense  and  to  pronounce  the  judgment  imposed.''^ 
There  is  no  authority  for  combining  habeas  corpus  and  certiorari  in  one  writ.*^ 

§  7.  Hearing  and  determination  on  return;  judgment;  costs.^^ — Ordinarily, 
the  return  is  conclusive  unless  traversed,"*  but  under  the  California  practice,  the 
petition  is  treated  as  a  traverse,""  and  in  the  absence  of  issue  joined  thereon  by  the 
respondent,  the  facts  set  forth  in  the  petition  will  be  taken  as  true."" 

The  return  must  be  verified,"'  but  an  amendment  setting  up  formal  averments 
of  legal  conclusions  need  not,"'  and  return  may  be  amended  at  any  time  before 
final  disposition  of  the  case."'  On  motion  to  quash  the  return,  the  question  of  ille- 
gal imprisonment  is  tried  as  a  matter  of  law  on  the  facts  stated  in  the  petition.'" 

A  traverse  of  the  return,  and  the  presentation  of  the  evidence  upon  which  a 
magistrate  acted,  properly  presents,  on  habeas  corpus,  the  question  of  jurisdiction 
of  the  magistrate,  and  on  certiorari,  the  cause  of  detention.'^    Where  relator  is  con- 


44.  Hogers  v.  Superior  Court  of  San  Fran- 
cisco [Cal.]  78  P.  344.  See  2  Curr.  L.  157, 
n.  33. 

45.  People  V.  Crane,  94  App.  Dlv.  397,  88 
N.   T.    S.    343. 

46.  See   2  Curr.  L.  157. 

47.  In  re  Jewett   [Kan.]   77  P.   567. 

48.  United  States  v.  Lewis,  129  F.  823. 

49.  In   re  Laing,   127   F.   213. 

50.  United  States  v.  Lewis,  129  F.   823. 

51.  ClifEord  V.   Williams,   131   F.   100. 
5a.    Ex   parte   Houghtoji,    129    P.   239. 

53.  See  2  Curr.  L.   157. 

54.  United  States  v.  Sing  Tuck,  194  U.  S. 
161,    48    Law.    Ed.    917. 

55.  State  v.  Jones,   128  P.  626. 

56.  Ex  parte  Chace  [R.  L]  58  A.  978. 

57.  58,   59.     See    2   Curr.    L.    158. 


60,  61.  People  v.  Warden  of  City  Prison 
44  Misc.  149,  89  N.  T.  S.   830. 

62.  Form  for  habeas  corpus  Code  Civ. 
Proc.  2021.  Form  for  certiorari  Code  Civ. 
Proo.  2022.  People  v.  Crane,  94  App  Div 
397,   88  N.   T.   S.    343. 

63.  See   2   Curr.   L.   158. 

64.  People  V.  New  York  Catholic  Pro- 
tectory, 93  App.  Div.  196,  87  N.  Y.  S.  557; 
Bray  v.  State  [Ala.]  37  So.  250.  And  remand- 
ment  should  be  ordered  where  the  return 
showing  a  proper  commitment  is  not  trav- 
ersed. People  V.  New  York  Catholic  Pro- 
tectory,  93   App.  Div.   196,  87  N.  Y.  S.  557. 

65.  66.     In  re  Smith   [Cal.]    77  P.   180. 

67,  68,  69.  Wright  v.  Davis  [Ga.]  48  S  E 
170. 

70.  Bray  v.  State  [Ala.]  37  So.  250. 

71.  People  V.  Crane,  94  App.  Div.  397  88 
N.   T.    S.    343. 
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fined  for  contempt,  the  court  -will  look  to  the  moving  papers  and  the  whole  judg- 
ment to  ascertain  of  what  the  alleged  contempt  consisted.'^  A  petitioner  cannot 
deny  the  existence  of  the  court  and  judge  to  which  the  writ,  according  to  the  prayer 
of  his  petition,  runs.'^  In  Ehode  Island,  the  court  may  in  its  discretion  call  a  jury 
to  determine  the  sanity  of  a  petitioner  confined  in  the  state  asylum.'* 

The  effect  of  a  decision  favorable  to  the  relator  is  a  discharge  of  the  prisoner," 
but  in  Iowa,  the  plaintiff  may  at  the  discretion  of  the  court  be  held  to  bail  for  the 
offense  charged  or  any  other  not  triable  in  justice  court,  though  the  commitment 
may  have  been  irregular.''* 

In  Iowa,  the  county  from  which  one  is  illegally  sent  to  the  state  insane  asylum 
is  liable  for  the  costs  of  habeas  corpus  proceedings  resulting  in  the  discharge  of  the 
petitioner.^' 

§  8.  Review.''^ — ^Eeview  is  by  error.in  Nebraska,'"'  and  by  appeal  in  Alabama.'" 
In  Iowa  the  issues  are  tried  as  in  ordinary  civil  proceedings,*^  and  cannot  be  heard 
de  novo  on  appeal.'^  An  appeal  will  not  lie  from  an  order  dismissing  the  petition, 
the  remedy  in  such  case  being  by  application  to  another  judge,*^  but  habeas  corpus 
to  be  admitted  to  bail  and  appeal  therefrom  on  denial  are  proper,  notwithstanding 
the  pendency  of  relator's  motion  for  new  trial  after  mistrial.** 

An  appeal  lies  direct  to  the  supreme  court  of  the  United  States  where  the  pe- 
tition in  the  circuit  court  claims  the  protection  of  the  constitution.'" 

The  reviewing  court  will  not  pass  upon  questions  not  proper  to  be  raised  in 
the  proceeding,  irrespective  of  the  action  of  the  court  from-  which  the  proceeding 
comes.*°  Discretionary  orders  of  the  lower  court  are  not  reviewable,*'  and  findings 
of  fact  on  conflicting  evidence  are  conclusive.** 

HARMLESS  AUD  FBEJTTDICIAL  EBBOB. 

S  1.     The  General  Doctrine  (1579).  I      §  3.     Errors    Cnred    or   Made   Harmless    by 

§  2.     TrlTlallty^  Constltntlne  Harmleasness    Other  Hatters   (1588). 
(1581).  I 

§  1.  The  general  doctrine." — Generally  speaking,  a  judgment  will  not  be 
reversed  or  a  verdict  set  aside  or  other  proceeding  overthrown  because  of  error  of 
which  it  can  be  said  that  no  harm  resulted  to  the  complaining  party,°°  even  though 


72.  Ex  parte  Latham  [Tex.  Cr.  App.]  82 
S.  W.  1046. 

73.  Wright  v.   Davis    [Ga.]    48   S.  E.   170. 

74.  But  a  jury  will  not  be  summoned  in 
the  absence  of  a  special  cause  therefor  [Gen. 
Laws  1896,  c.  82,  5  19].  In  re  Palmer  [R.  L] 
58   A.    660. 

75.  People  V.  Crane,  94  App.  DIv.  397,  88 
ISf.   T.    S.    343. 

76.  Code,  §  4453.  Meyers  v.  Clearman 
[Iowa]    101   N.   "W.    193. 

77.  Superintendent  of  the  asylum  is  an 
ofHcer  exempt  from  liability  for  costs  in 
such  proceedings  [Code,  §  4459].  Hughes  v. 
Applegate,  123  Iowa,  230,  98  N.  "W.  645. 

78.  See   2   Curr.   L.    158. 

79.  The  proceeding-  is  civil  In  its  nature. 
In  re  Greaser  [Neb.]   101  N.  W.  235. 

80.  Smotherman  v.  State  [Ala.]  37  So. 
376. 

81.  Dunkin  v.  Seifert,  123  Iowa,  64,  98  N. 
"W.   558. 

82.  Finding  of  the  trial  court  as  to  facts 
is  given  the  effect  of  a  verdict.  Dunkin  v. 
Seifert,   123   Iowa,    64,    98   N.   W.    558. 

83.  Ex  parte  Martinez  [Tex.  Cr.  App.]  81 
S.  W.   728. 

84.  Ex  parte  Yerwood  [Tex.  Cr.  App.]  81 
S.    W.    708. 


85.  Dimmlck  v.  Tompkins,  194  U.  S.  540. 
48   Law.  Ed.   1110. 

86.  Question  petitioner  was  estopped  to 
raise.     Wright  v.  Davis  [Ga.]   48  S.  B.  170. 

87.  Holding  accused  to  bail  for  another 
offense,  commitment  being  irregular.  Mey- 
ers V.  Clearman  [Iowa]   101  N.  W.  193. 

88.  Meyers  v.  Clearman  [Iowa]  101  N.  W. 
193. 

89.  See   2   Curr.   L.    159. 

90.  Showers  v.  Caddo  County  [Okl.]  77  P. 
189;  Hartford  Fire  Ins.  Co.  v.  Redding  [Fla.] 
37  So.  62.  Defects  in  a  motion  for  new  trial 
are  not  available  after  grant  of  motion. 
Balph  v.  Magaw  [Ind.  App.]  70  N.  E.  188. 
Disposition  of  rents  and  profits  of  property 
sold  under  foreclosure  held  not  prejudicial 
to  purchaser.  Haigh  v.  Carroll,  209  111.  576, 
71  N.  B.  317.  Only  those  errors  which  affect 
the  substantial  rights  of  parties  who  are 
in  a  position  to  complain  of  them  will  work 
reversal.  Bedinger  v.  Jones  [Kan.]  75  P. 
997.  Technical  error  not  affecting  substan- 
tial rights.  Dawson  v.  Robinson  [Kan.]  75 
P.   1012. 

So  provided  by  statutes  Davis  v.  Casa 
Threshing    Mach.    Co.    [Ky.]    80    S.    W.    1145. 
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he  has  properly  saved  his  objection  and  excepted  to  the  ruling,®^  and  has  regu- 
larly preserved  it  in  the  "record."'''    The  policy  of  courts  is  against  so  doing.®' 

The  party  must  affirmatively  show  error  apparent  on  the  "record.""*  It 
must  harm  him  rather  than  a  co-party/"  and  must  be  one  which  he  has  not  in- 
vited,"'  and  which  he  can  assail  without  inconsistency  to  his  contentions  made  on 
the  trial." 


Burns'  Rev.  St.  1901,  ^  401,  670.  Trent  v. 
Edmonds  [Ind.  App.]  70  N.  B.  169.  Rev.  St. 
1S99,  §  865.  Woody  v.  St.  Louis  &  S.  P.  R. 
Co.  [Mo.  App.]  78  S.  "W.  658.  Proceedings 
for  appointment  of  guardian  ad  litem.  Vaile 
V.  Sprague,  179  Mo.  393,  78  S.  W.  609.  Shan- 
non's Code,  §  6351.  Pennsylvania  R.  Co.  v. 
Naive  [Tenn.]  79  S.  W.  124.  Failure  to  take 
order  pro  confesso  before  final  decree.  Sew- 
ell  V.   Tuthill    [Tenn.]    79   S.   W.    376. 

Right  declalozL  on  Trron^  ground;  Inhab- 
itants of  Freeman  v.  Dodge,  98  Me.  531,  57 
A.  884;  Barksdale  v.  Security  Inv.  Co.,  120 
Ga.    388,    47    S.   E.    943. 

Resnlt  reached  was  the  only  one  snstaln- 
able:  Woody  v.  St.  Louis  &  S.  P.  R.  Co. 
[Mo.  App.]  78  S.  W.  658;  Pennsylvania  R. 
Co.  V.  Naive  [Tenn.]  79  S.  W.  124;  State  v. 
St.  Louis  &  S.  F.  R.  Co.  [Mo.  App.]  79  S.  W. 
714;  Liles  v.  Liles  [Mo.]  81  S.  W.  1101.  Er- 
ror of  leaving  question  of  law  to  jury  not 
available.  Goodson  v.  Embleton  [Mo.  App.] 
80  S.  W.  22.  Where  verdict  rendered  might 
have  been  directed,  no  error  in  instructions 
will  avail.  Taylor  v.  McCumber,  105  111. 
App.  87;  Southern  R.  Co.  v.  Oliver,  102  Va. 
710,  47  S.  E.  862.  Refusal  of  instruction. 
Clarke  v.  New  York,  etc.,  R.  Co.  [R.  I.]  58 
A.  245.  Exceptions  will  not  be  sustained  in 
any  event  if  the  excepting  party  must  ulti- 
mately fall  upon  the  undisputed  facts.  Orr 
V.  Oldtown  [Me.]  58  A.  914.  Adjudication  of 
bankruptcy  founded  on  sufficient  averment 
and  proof  not  set  aside  for  insufficient  aver- 
ment and  proof  of  other  acts.  In  re  Lynan 
[C.  C.  A.]  127  F.  123.  Improper  remarks  of 
court,  as  to  counsel's  conduct  of  case.  Mc- 
Knight  V.  U.  S.  [C.  C.  A.]  130  P.  659.  Sub- 
stantial justice  on  controlling  issue,  error 
as  to  others  immaterial,  Roberge  v.  Bon- 
ner, 94  App.  Div.  342,  88  N.  Y.  S.  91.  Where 
one  party  clearly  establishes  his  right  to  the 
subject-matter  of  the  action,  and  the  other 
fails  to  establish  any  right  thereto  what- 
ever, he  cannot  upon  appeal  complain  of 
errors  that  did  not  prejudice  him.  McCros- 
key  V.  Mills  [Colo.]  75  P.  910.  Admission  of 
evidence.  Gaskin  v.  Courson  [Ga.]  48  S.  B. 
379.  Error  in  instruction.  Magrane  v.  St. 
Louis  &  S.  R.  Co.   [Mo.]   81  S.  W.   1158. 

91.  See  Saving  Questions  for  Review,  2 
Curr.  L.  1590,  as  to  necessity  for  so  doing. 

92.  See  Appeal  and  Review,  §  9,  1  Curr. 
L.  127;  3  Curr.  L.  204  (perpetuation  of  pro- 
ceedings   for    reviewing    court). 

93.  See   2   Curr.   L.  160,   n.    69. 

94.  The  "record"  must  show  the  error; 
hence  the  party  objecting  must  preserve 
therein  enough  to  show  it.  See  Appeal  and 
Review,  §§  9,  13E,  1  Curr.  L.  127,  et  seq., 
162,  et  seq.,  and  3  Curr.  L.  204,  et  seq.,  250, 
et  seq.  Stroh  v.  South  Covington  &  C.  St. 
R.  Co.,  25  Ky.  L.  R.  1868,  78  S.  W.  1120; 
Metropolitan  Life  Ins.  Co.  v.  Gibbs  [Tex. 
Civ.  App.]  78  S.  W.  398.  Record  must  show 
basis  for  finding  prejudice.  Guthrie  v.  Car- 
penter, 162  Ind.  417,  70  N.  E.   486;  First  Nat 


Bank  v.  American  Sugar  Refining  Co.  [Ga.] 
48   S.  B.   326. 

95.  He  only  may  assign  error  who  Is  In- 
jured by  it.  See  Appeal  and  Review,  1  Curr. 
L.    140;    3    Curr.    L.    222.      Harris    v.    Dumont, 

207  111.  583,  69  N.  E.  811;  Troy  v.  Brown  [S. 
D.]  99  N.  W.  76;  Penn  v.  Trompen  [Neb.] 
100  N.  W.  312.  Plaintiff  without  right  to  re- 
cover cannot  complain  that  rights  of  a  part 
of  defendants  are  left  unadjudicated.  Eman- 
uel V.  Barnard  [Neb.]  99  N.  W.  666.  Errors 
in  rulings  as  to  subsequent  lienors  are  harm- 
less as  to  prior  lienors.  W^eed  v.  Gainesville, 
etc.,  R.  Co.,  119  Ga.  576,  46  S.  B.  885.  Plain- 
tiff is  not  prejudiced  by  irregularities  in  ap- 
pointment of  guardian  ad  litem  for  infants 
whom  he  has  made  co-plaintiffs.  Vaile  v. 
Sprague,  179  Mo.  393,  78  S.  W.  609. 

96.  See  Saving  Questions  for  Review,  2 
Curr.  L.  1590.  German  Nat.  Bank  v.  Best  & 
Co.  [Colo.]  75  P.  398.  Party  objecting  to 
evidence  on  certain  issue  cannot  complain  of 
rejection  of  his  own  evidence  on  same  issue. 
Murray  v.  Butte  [Mont.]  77  P.  527.  Admit- 
ting evidence  similar  to  that  of  objector. 
Eastland  v.  Maney  [Tex.  Civ.  App.]  81  S.  W. 
574;  Miller  v.  Shumway  [Mich.]  98  N.  W. 
385.  Redirect  examination  as  to  inadmissi- 
ble matters  brought  out  on  cross.  Strebin 
V.  Lavengood  [Ind.]  71  N.  B.  494.  Evidence 
offered  (Pierpont  v.  Buchanan  [Tex.  Civ. 
App.]  79  S.  W.  610),  or  brought  out  by  party 
complaining  (Griebel  v.  Brooklyn  Heights 
R.  Co.,  95  App.  Div.   214,  88  N.  T.   S.  767). 

Instructions:  Kinney  v.  McFane,  122  Iowa, 
452,  98  N.  W.  276;  Conant  v.  Jones  [Ga,]  48 
S.  E.  234;  Gould  v.  Magnolia  Metal  Co.,  207 
111.  172,  69  N.  E.  896;  McKinstry  v.  St.  Louis 
Transit  Co.  [Mo.  App.]  82  S.  W.  1108;  Mar- 
quette Third  Vein  Coal  Co.  v.  Dielie,  208  111. 
116,  70  N.  B.  17;  City  of  Aledo  v.  Honeyman, 

208  111.  415,  70  N.  E.  338;  Parnsworth  v. 
Praser  [Mich.]  100  N.  W.  400.  On  measure  of 
damages.  St.  John  v.  German-American  Ins. 
Co.  [Mo.  App.]  82  S.  W.  543.  Issue  submitted 
by  appellant.  Walker  v.  Robertson  [Mo. 
App.]  81  S.  W.  1183;  Creeman  Lumber  Co.  v. 
De  Lisle  [Mo.  App.]  82  S.  W.  205.  Held  not 
invited.  St.  Louis,  etc.,  R.  Co.  v.  Smith  [T%x. 
Civ.  App.]  79  S.  W.  340. 

97.  This  is  a  form  of  "invited  error."  See 
2  Curr.  L.  1590.  Dismissal  as  to  one  defend- 
ant in  accordance  with  plaintiff's  contention. 
Patterson  v.  Farmlngton  St.  R.  Co.,  76  Conn. 
628,  57  A.  853.  Cannot  complain  If  court 
adopts  theory  advanced  by  both  parties. 
Spring  Valley  Coal  Co.  v.  Robizas,  207  111. 
226,  69  N.  E.  925.  Where  defendant's  theory 
is  that  plaintiff  has  made  a  case,  he  cannot 
complain  of  failure  to  submit  his  own  theory 
to  the  jury.  Milliken  v.  St.  Clair  [Mich.] 
99  N.  W.  7.  Appellee  cannot  claim  affirm- 
ance on  theory  differing  from  that  submit- 
ted below.  Kath  v.  Wisconsin  Cent.  R.  Co. 
[Wis.]  99  N.  W.  217.  Instructions  to  Jury 
cannot  be  assailed  as  prejudicial  by  one 
who    contends    that    the    suit    is    in    equity. 
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The  majority  of  courts  presume  prejudice  from  error  onc6  it  is  shown'  to  ex- 
ist, and  require  the  party  defending  against  errors  to  show  that  no  harm  resulted."' 

Errors  which  favor  the  party  objecting  are  of  course  not  ground  for  rever- 
sal,°°  nor  are  such  as  may  be  corrected  without  resort  to  a  hew  trial.^  Errors 
in  favor  of  both  parties,  both  bringing  error,  require  reversal.^ 

§  2.  Triviality  constiiuting  harmlessness.^ — An  error  is  harmless  if  too  triv- 
ial in  its  nature  or  consequences  to  have  substantially  influenced  the  result.*  The 
weakness  of  the  evidence  may  augment,"  or  its  strength  dianinish,  the  importance 
of  error.* 


Hendrlckson  v.  Wallace,  29  Mont.  604,  7B  P. 
355. 

08.  Carter  v.  Wakeman  [Or.]  78  P.  362; 
People  V.  Wells,  178  N.  T.  411,  70  N.  E.  926; 
Gerber  v.  Kansas  City  [Mo.  App.]  '79  S.  W. 
717.  Erroneous  admission  of  evidence  in 
jury  trial.  United  States  v.  Honolulu  Planta- 
tion Co.  [C.  C.  A.]  122  P.  581;  Creelman  Lum- 
ber Co.  V.  De  Lisle  [Mo.  App.]  82  S.  W.  205; 
Whltson  V.  Farber  Bank  [Mo.  App.]  80  S.  W. 
327;  Carpenter  v.  New  York  Evening-  Jour- 
nal Pub.  Co.,  96  App.  Div.  376,  89  N.  T.  S. 
263;  Norfolk  &  W.  R.  Co.  v.  Briggs  [Va.]  48 
S.  E.  521.  Improper  limitation  of  cross-ex- 
amination. Resurrection  Gold  Min.  Co.  [C. 
C.  A.]  129  P.  668.  Misconduct  of  counsel. 
Cleveland,  etc.,  R.  Co.  v.  Pritschau,  69  Ohio 
St.  438,  69  N.  E.  663.  Submission  of  special 
interrogatory  to  jury  without  submitting  to 
counsel  for  adversary.  Pittsburg,  etc.,  R. 
Co.  v.  Smith,  207  111.  486,  69  N.  E.  873.  Ap- 
pellee invoking  statute  requiring  disregard 
of  harmless  error  must  show  its  harmless- 
ness.  American  Car  &  Foundry  Co.  v.  Clark, 
32  Ind.  App.  644,  70  N.  B.  828.  Instruc- 
tion regarding  exempt  property.  Parkelton 
V,  Pugsley  [Mo.  App.]  82  S.  W.  555. 

The  contrary  presumption  obtains  In  Geor- 
gia. First  Nat.  Bank  v.  American  Sugar  Re- 
fining Co.  [Ga.]  48  S.  B.  326.  Where  seem- 
ingly immaterial  evidence  Is  admitted,  the 
burden  is  on  the  excepting  party  to  show 
prejudice.  McGonlgle  v.  Belleisle  Co.  [Mass.] 
71  N.  B.   569. 

99.  O'Neill  V.  Bverham,  123  Iowa,  709,  99 
N.  W.  580;  Cutting  Fruit  Packing  Co.  v. 
Canty,  141  Cal.  692,  75  P.  564;  Buzanes  v. 
Frost  [Colo.  App.]  75  P.  594.  Defendant  can- 
not complain  that  the  verdict  against  him 
was  less  than  the  pleadings  and  evidence 
authorized.  Harrison  v.  Murphy  [Mo.  App.] 
80  S.  W.  724.  One  erroneously  adjudged  to 
have  title  to  land  cannot  complain  that  the 
person  who  in  fact  had  title  was  adjudged  to 
have  a  lien  on  it.  Miller  v.  Wlreman,  25 
Ky.  L.  R.  2300,  80  S.  W.  517.  Order  com- 
pelling remittitur  of  portion  of  plaintiff's 
recovery  is  harmless  to  defendant.  Colum- 
bia R.  Co.  V.  Cruit,  20  App.  D.  C.  521.  Favor- 
able answer  to  prejudicial  question.  Fred- 
rick Mfg.  Co.  V.  Devlin  [C.  C.  A.]  127  P.  71. 
Evidence  which,  though  objected  to  by  de- 
fendant, was  favorable  to  him.  Rooney  v. 
Southern  Bldg.  &  Loan  Ass'n,  119  Ga.  941, 
47  S.  E.  345.  Judgment  on  a  verdict  clear- 
ly referable  to  an  invalid  count  must  be  re- 
versed, though  a  verdict  for  a  larger  amount 
might  have  been  sustained  under  the  valid 
count.  Illinois  Cent.  R.  Co.  v.  Harper  [Miss.] 
35  So.   764. 

Instmctlons  favorable  to  party  complain- 
ing.    Llllie  V.  American  Car  &  Foundry  Co. 


[Pa.]  58  A.  272;  Vincent  v.  Willi.s  [Ky.]  82 
S.  W.  583;  East  Jellioo  Coal  Co.  v.  Golden, 
25  Ky.  L.  R.  2056,  79  S.  W.  291;  Heyert  v. 
Reubman,  86  N.  T.  S.  797;  Memphis  St.  R. 
Co.  V.  Haynes  [Tenn.]  81  S.  W.  374.  Placing 
too  great  a  burden  on  adversary.  Tyler  v. 
Bowen  [Iowa]  100  N.  W.  505;  York  v.  Farm- 
ers' Bank  [Mo.  App.]  79  S.  W.  968;  Shippers' 
Compress  &  Warehouse  Co.  v.  Davidson  [Tex. 
Civ.  App.]  80  S.  W.  1032.  Veight  to  be  given 
testimony.  Delaware,  etc.,  R.  Co.  v.  Devore 
[C.  C.  A.]  122  P.  791.  Allowing  jury  to  con- 
strue by-laws  of  fraternal  society  cannot 
harm  society  who  makes  its  defense  thereon. 
Mitchell  V.  Leech  [S.  C]  48  S.  E.  290.  De- 
fendant cannot  complain  of  Instructions  on 
contributory  negligence  where  no  issue  there- 
on arises  from  the  evidence.  Louisville  & 
E.  Mail  Co.  V.  Barnes'  Adm'r,  25  Ky.  L.  R. 
2036,  79  S.  W.  261.  Instruction  submitting 
fact  that  should  have  been  determined  ad- 
versely to  appellant  as  matter  of  law.  Cen- 
tral Tex.,  etc.,  R.  Co.  v.  Gibson  [Tex.  Civ. 
App.]  79  S.  W.  351;  Gulf,  etc.,  R.  Co.  v.  El- 
more [Tex.  Civ.  App.]  79  S.  W.  891.  Instruc- 
tion allowing  inference  that  pedestrian  was 
trespasser  on  railway  track  held  harmless 
to  railway  company.  Murrell  v,  Missouri 
Pac.  R.  Co.  [Mo.  App.]  79  S.  W.  505.  Defini- 
tion of  insolvency  held  not  prejudicial  to 
insolvent.  Owen  v.  American  Nat.  Bank 
[Tex.  Civ.  App.]  81  S.  W.  988.  Contradictory 
instruction  held  not  prejudicial  to  defend- 
ant who  would  be  liable  under  either  branch 
of  the  instruction.  Barton  v.  Odessa  [Mo. 
App.]  82  S.  W.  1119.  Instruction  given  more 
favorable  to  appellant  than  the  one  request- 
ed by  him.  (..ooding  v.  Watkins  [Ind.  T.] 
82   S.  W.    913. 

1.  See  Appeal  and  Review,  §  15;  1  Curr.  L. 
191;  3  Curr.  L.  286.  Clerical  error  In  judg- 
ment. Broil  v.  Wishert  [Tex.  Civ.  App.]  79 
S.  W.  1089.  Improper  division  of  judgment 
among  plaintiffs  will  be  corrected  on  de- 
fendant's appeal,  though  defendant  will  not 
be  permitted  to  profit  therefrom.  Shippers' 
Compress  &  Warehouse  Co.  v.  Davidson  [Tex. 
Civ.   App.]    80   S.    W.    1032. 

2.  Kuhlman   v.   Cole   [Neb.]   98   N.  W.   419. 

3.  See  2  Curr.  L.   162. 

4.  Erroneous  measure  of  damages  result- 
ing in  error  of  87  cents.  Chicago,  etc.,  B. 
Co.  V.  McBwen   [Ind.  App.]   71  N.  B.   926. 

.';.  Where  the  evidence  is  such  as  would 
sustain  a  verdict  for  either  party,  errors  in 
the  Instructions  cannot  be  said  to  be  harm- 
less. Brister  &  Co.  v.  Illinois  Cent.  R.  Co. 
[Miss.]    36  So.  142. 

6.  Thus  the  wrongful  admission  or  ex- 
clusion of  evidence  relating  to  facts  other- 
wise abundantly  proven  or  the  giving  of 
charges  on  issues  whereon  the  evidence  was 
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Cases  applj-ing  these  principles  to  errors  or  irregularities  in  process  or  ap- 
pearance/ parties/  pleadings  and  formation  of  issues/  provisional  and  interlocu- 
tory proceedings/"  continuances,  adjournments,  dismissals  before  trial,  and  the 
like,^^  the  trial  and  course  and  conduct  of  the  same,"  formation  and  selection  of 
the  juTVji*  are  cited  below. 


overwhelming,  see  post,  this  section.  See. 
also,  post,  §  3,  as  to  cure  of  errors  by  find- 
ings, etc.  Instructions  become  immaterial 
■where  the  facts  established  clearly  entitle 
plaintiff  to  his  verdict.  Bonner  v.  Bonner 
[Tex.  Civ.  App.]  78  S.  "W.  535;  JMagrane  v.  St. 
I.ouis  &  S.  R.  Co.  [Mo.]  81  S.  W.  1158.  In- 
struction making  it  the  duty  of  a  city  to 
provide  "safe"  streets  instead  of  "reason- 
ably safe"  is  harmless  -where  negligence  is 
clear.  City  of  Covington  v.  Jones.  25  Ky. 
L.    R.    1983,   79    S.   W.    243. 

7.  Where  the  court  properly  set  aside  the 
service  of  process  as  fraudulent,  any  error  in 
rulings  on  other  issues  is  immaterial,  Save- 
land  V.  Connors  [Wis.]  98  N.  W.  933.  A 
party  cannot  complain  of  an  order  to  pro- 
duce books  ■which  -was  never  complied  ■with 
or  enforced.  Southern  Car  &  Foundry  Co. 
V.    Calhoun   County   [Ala.]    37   So.   425. 

8.  Bernard  v.  Pittsburgh  Coal  Co.  [Mich.] 
100  N.  W.  396.  Error  in  joining  husband  and 
wife  in  suit  for  injuries  to  her.  Western 
Union  Tel.  Co.  v.  Campbell  [Tex,  Civ.  App,] 
SI  S.  W.  580.  Amendment  in  foreclosure 
substituting  ad  interim  purchaser  without 
notice  to  defendant.  Carroll  Imp.  Co.  v. 
Engleman  [Iowa]  99  ">I.  W^.  574.  Discharge 
of  plaintiff  as  administrator  and  reappoint- 
ment d.  b.  n.  is  improper,  but  harmless  to 
defendant  in  action  for  damages.  Union  Pac. 
R.  Go.  V.  Smith  [Neb.]  99  N.  W.  813.  Plain- 
tiff's partner  having  sold  his  interest  in  a 
contract  with  defendant  to  plaintiff,  the  fail- 
ure to  make  him  a  party  plaintiff  did  not 
prejudice  defendant.  Degnan  v.  Nowlin  [Ind. 
T.]   82  S.  W.  758. 

9.  Guthrie  v.  Carpenter,  162  Ind.  417,  70 
N.  E.  486;  Muncie-Pulp  Co.  v.  Koontz  [Ind. 
App.]  70  N.  E.  999;  Bickerdike  v.  State  [Cal.] 
78   P.   270. 

Variance  not  called  to  attention  of  trial 
court,  and  curable  by  amendment.  Neutze 
V.  Atlantic  City  R.  Co.  [N.  J.  Law]  68  A. 
1083. 

Failnre  of  the  complaint  to  aver  a  neces- 
sary fact  amply  proved  is  harmless.  Stand- 
ard Oil  Co.  V.  Wakefield's  Adm'r,  102  Va. 
824,    47   S.  E.    830. 

Failnre  to  require  ansiver  to  amended  plea 
setting  up  unavailable  matters.  Home  Ins. 
Co.  V.  Lowenthal  [Miss.]  36  So.  1042. 

Erroneous  ruling;  on  demnrrer  to  defenses 
on  which  the  judgment  was  not  founded. 
Jones  V.  Herrick  [Wash.]  77  P.  798.  Fail- 
ure to  pass  on  demurrer  until  after  trial  be- 
gins is  harmless  where  no  evidence  on  the 
point  has  been  admitted.  Osteen  v.  Stovall 
[Ind.  T.]  82  S.  W.  710.  It  is  error  where  Im- 
possible to  state  what  count  Judgment  was 
founded  on.  Bohler  v.  Hicks  [Ga.]  48  S.  E. 
306. 

Sustaining  demurrer  to  pleading  stating 
facts  provable  under  general  issue.  Citizens' 
Gas  cS;  Oil  Min.  Co.  v.  Whipple,  32  Ind.  App. 
203,  69  N.  B.  557;  Coulter  v.  Bradley  [Ind.] 
71  N.  B.  903;  Karter  v.  Fields  [Ala.]  37  So. 
204-  Northern  Alabama  R.  Co.  v.  Mansell 
r  Ma  1  36  So.  459;  Mobile,  etc.,  R.  Co.  v.  Brom- 


berg  [Ala.]  37  So.  395;  Southern  R.  Co.  v, 
Bunnell  [Ala.]  36  So.  380;  Kendall  v.  Harde- 
beck  [Ind.]  71  N.  B.  957;  Martin  v.  Watte 
Valley  Sheep  Co.  [Wyo.]  7,6  P.  571;  Matthews 
V.    Farrell    [Ala.]    37   So.    325. 

Overruling  demurrer  to  petition  where  it 
is  stipulated  that  plaintiff  has  a  good  cause 
of  action  except  in  so  far  as  a  good  defense 
is  pleaded.  Galloway  v.  Floyd  [Tex.  Civ. 
App.]  81  S.  W.  805.  The  fact  that  special 
damages '  could  have  been  recovered  under  a 
count  in  the  petition  if  alleged  therein  does 
not  render  harmless  the  error  in  overruling 
a  proper  count  alleging  such  damages. 
Groeltz  v.  Armstrong  [Iowa]   99  N.  W.  128. 

Denial  of  plea  setting  up  uncontroverted 
fact.  Glos  V.  Patterson,  209  111.  448,  70  N. 
B.   911. 

Refnsal  to  strike  count  not  submitted  to 
jury.  Bolton  v.  Prather  [Tex.  Civ.  App.] 
80  S.  W.  666.  Refusal  to  strike  plea  of  set- 
off and  counterclaim  on  which  nothing  ■was 
found.  O^wen  v.  American  Nat.  Bank  [Tex. 
Civ.  App.]    81   S.  W.    988. 

Striking  out  further  allegation  in  answer 
presenting  complete  defense.  Zorn  v.  Lives- 
ley,  44  Or.  501,  75  P.  1057.  Striking  out  plea 
substantially  covered  by  others.  Meyer  Bros. 
Drug  Co.  V.  Puckett,  139  Ala.  331,  35  So.  1019. 

Amendment  to  conform  to  proof.  Blank- 
enship  v.  Whaley,  142  Cal.  566,  76  P.  235. 
Refusal  during  argument  of  amendment 
■which  there  "was  no  evidence  to  support. 
Cone  v.  City  Council  of  Augusta,  120  Ga.  80. 
47  S.  E.  633.  Allowance  during  trial  of 
amendment  merely  adding  general  denial  of 
facts  already  specifically  denied.  Bergman 
V.  London  &  L.  Fire  Ins.  Co.,  34  Wash.  398, 
75  P.  989.  Refusal  of  amendment  setting  up 
facts  provable  under  original  pleading. 
Kroetch  v.  Empire  Mill  Co.  [Idaho]  74  P. 
868;  Kansas  City,  etc.,  R.  Co.  v.  Thornhill 
[Ala,]  37  So.  412.  Allowing  answer  to  amend- 
ed petition  out  of  time  is  harmless  where  no 
evidence  in  support  of  the  amendment  is 
offered.  MoElmurray  v.  Blodgett,  120  Ga.  9, 
47  S.  E.  531.  Amendment  of  pleading  after 
submission  of  case  on  proper  pleading  and 
theory  is  harmless.  Boardman  v.  Louis 
Drach  Const.  Co.,  123  Iowa,  603,  99  N.  W.  176. 

Denial  of  motion  for  more  specific  allega- 
tion (Mulligan  v.  Smith  [Colo.]  76  P.  1063) 
harmless  where  allegation  is  not  proved 
(Brown  V.  Incorporated  To^wn  of  Chillicothe, 
122  Iowa,   640,    98  N.   W.    502). 

Election;  Failure  to  compel  election  ■where 
case  was  tried  on  one  count.  Le^wis  v.  Utah 
Const.  Co.  [Idaho]  77  P.  336.  For  the  pur- 
pose of  determining  whether  error  in  re- 
quiring defendant  to  elect  between  defenses 
was  prejudicial,  it  cannot  be  presumed  he 
had  no  evidence  to  support  one  of  them. 
Horton  v.  Driskell    [Wyo.]   77   P.   354. 

10.  Failure  to  take  order  pro  confesso  be- 
fore final  decree.  Sewell  v.  Tuthill  [Tenn.] 
79   S.  W.   376. 

11.  Where  plaintiff  ■was  absent  ■when  case 
was  reached,  defendant's  statement  that  he 
did   not   believe   plaintiff   intended   to   prose- 
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The  admission"  or  exclusion"  of  evidence  which  cannot  have  been  efficient 
to  the  result  is  harmless ;  for  example,  evidence  which  tended  to  prove  a  fact  not 
necessary  to  the  party's  case,"  or  one  conclusively  disproved  by  other  evidence," 


oute  was  Immaterial.  Stewart  v,  Gorham, 
122  Iowa,  669,  98  N.  W.  B12.  Dismissal  with- 
out formal  motion  Is  not  prejudicial  to  plain- 
tiff w^hose  complaint  cannot  be  amended  to 
state  a  cause  of  action.  Justice  v.  Robin- 
son,   142    Cal.    199,    75   P.    776. 

12.  Overruling  motion  for  trial  by  court 
without  jury,  only  law  questions  presented. 
Muncie  Pulp  Co.  v.  Koontz  [Ind.  App.]  70  N. 
E.  999.  Failure  to  transfer  law  case  to  law 
side  of  court.  Gilchrist  v.  Collopy  [Ky.]  82 
S.  W.  1018.  Erroneous  transfer  of  law  case 
to  equity  docket  is  harmless  where  the  re- 
sult reached  is  the  only  one  which  could 
have  been  sustained  had  the  trial  been  to  a 
.iury.  Rattray  v.  Taloott  [Iowa]  100  N.  W. 
36.  Refusal  to  excuse  from  rule  witness 
who  was  defendant's  only  representative 
aside  from  counsel.  American  Cent.  Ins. 
Co.  V.  Nunn  [Tex.  Civ.  App.]  79  S.  W.  88. 
Error  In  refusal  to  transfer  case  to  common- 
law  docket  Is  harmless  where  evidence  on 
the  jury  issue  Is  Insufficient  to  warrant  Its 
submission.  Davis  v.  Case  Threshing  Maoh. 
Co.    [Ky.]    80   S.   W.    1145. 

IS.  Allowance  of  too  many  peremptory 
challenges.  Stevens  v.  Union  R.  Co.  [R.  I.] 
58  A.  492.  Overruling  challenge  for  cause, 
juror  peremptorily  challenged  and  use  of  all 
challenges  not  apparent.  Terre  Haute  Elec. 
Co.-  V.  Watson  [Ind.  App.]  70  N.  E.  993;  In- 
dianapolis St.  R.  Co.  V.  Bordenoheoker  [Ind. 
App.]   70  N.  E.  995;  Simonds  v.  Cash   [Mich.] 

99  N.   W.    754. 

Held  prejudicial  overruling  challenge  for 
cause,    evidence    being   In    conflict.  Texas 

Cent.  R.  Co.  v.  Blanton  [Tex.  Civ.  App.]  81 
S.  W.  537.  Error  in  overruling  challenge  for 
cause  is  not  prejudicial  unless  It  results  In 
the  party's  being  forced  to  accept  an  unsat- 
isfactory juror.  National  Bank  v.  Schufelt 
[Ind.    T.]    82    S.    W.    927. 

14.  Immaterial  evidence:  City  of  Balti- 
more V.  Walker  [Md.]  57  A.  4;  Blanchard- 
Hamllton  Furniture  Co.  v.  Colvin,  32  Ind. 
App.  398,  69  N.  B.  1032;  Flsk  Min.  &  Mill. 
Co.  V.  Reed  [Colo.]  77  P.  240;  Central  of 
Georgia  R.  Co.  v.  Weathers,  120  Ga.  475,  47 
S.  B.   956;  McCartney  v.  Washington   [Iowa] 

100  N.  W.  80;  Gllleland  v.  Louisville  &  N. 
R.  Co.,  119  Ga.  789,  47  S.  E.  336;  Proper  v. 
Lake  Shore,  etc.,  R.  Co.  [Mich.]  99  N.  W.  283; 
Camp  V.  Chicago  Great  W.  R.  Co.  [Iowa]  99 
N.  W.  735;  MoKnight  v.  Newell,  207  Pa.  562, 

57  A.  39;  Selgle  v.  Badger  Lumber  Co.  [Mo. 
App.]  80  S.  W.  4;  Toung  v.  Prentice  [Mo. 
App.]  80  S.  W.  10;  Chicago,  etc.,  R.  Co.  v. 
Carroll  [Tex.  Civ.  App.]  81  S.  W.  1020;  Davis 
V.  Alexander  [Me.]  58  A.  55;  Joseph  Joseph 
Bros.  Co.  V.  Schonthal  Iron  &  Steel  Co.  [Md.] 

58  A.  205;  Hunting  &  Co.  v.  Quarterman,  120 
Ga.  344,  47  S.  E.  928;  Chicago  City  R.  Co.  v. 
Bundy,  210  111.  39,  71  N.  E.  28;  Indianapolis 
St.  R.  Co.  V.  Schmidt  [Ind.]  71  N.  E.  201; 
McGonlgle  v.  Belleisle  Co.  [Mass.]  71  N.  E. 
569;  Arabian  Horse  Co.  v.  Bivens  [Neb.]  96 
N.  W.  621;  Campbell  v.  Upson  [Tex.  Civ. 
App.]  81  S.  W.  358;  Ingram  v.  Wlshkah  Boom 
Co.  [Wash.]  77  P.  34;  Hunt  v.  Desloge  Consol. 
Lead  Co.  [Mo.  App.]  79  S.  W.  710;  Vedder  v. 
Delaney,  122  Iowa,  583,  98  N.  W.  373;  Kinney 
V   McFaul.  122  Iowa,  452,  98  N.  W.  276;  Rath- 


bun  V.  Allen  [Mich.]  98  N.  W.  735;  Dodge  v. 
Reynolds  [Mich.]  98  N.  W.  737;  Duryea  v. 
Duryea,  91  App.  Dlv.  101,  86  N.  T.  S.  337. 
Deposition.  Snowden  v.  Loree  [C.  C.  A.]  128 
F.  419,  Model  of  machine.  Healy  v.  Pat- 
terson, 123  Iowa,  73,  98  N.  W.  576.  Im- 
proper evidence  as  to  damages  where  no 
cause  of  action  exists.  Kennedy  v.  Mlneola, 
H.  &  F.  Traction  Co.,  178  N.  T.  508,  71  N. 
E.  102.  Where  the  question  of  damages  is 
the  only  one  open,  rulings  as  to  evidence  of 
other  matters  are  harmless.  Stearns  v.  Shep- 
ard  &  M.  Lumber  Co.,  91  App.  Div.  49,  86 
N.  T.  S.  391.  Letters  not  affecting  court's 
construction  of  contract.  Wilson  v.  Alca- 
traz  Asphalt  Co.,  142  Cal.  182,  75  P.  787. 
Plaintiff's  character.  Travelers'  Ins.  Co.  v. 
Thornton,  119  Ga.  455,  46  S.  E.  678.  Evidence 
to  show  principal  guaranteed  to  protect  sure- 
ty, as  showing  inducement  to  become  surety 
is  harmless  where  It  did  not  enter  into  judg-- 
ment.  Markham  v.  Cover,  99  Mo.  App.  83, 
72  S.  W.  474.  Incompetent  evidence  not 
detrimental  to  objector's  Interest.  Illinois 
Cent.  R.  Co.  v.  Crockett,  25  Ky.  L.  R.  1989. 
79  S.  W.  235.  Presumption  as  to  effect  of 
introduction  of  Immaterial  exhibit.  Mis- 
souri, etc.,  R.  Co.  V.  Flood  [Tex.  Civ.  App.] 
79  S.  W.  1106.  Parol  evidence  of  written 
contract  Is  harmless  where  it  neither  contra- 
dicts nor  varies.  Alexander  v.  Wade  [Mo. 
App.]  80  S.  W.  19.  Incompetent  evidence  of 
filing  of  recognizance  sued  on.  State  v.  Bal- 
lentine  [Mo.  App.]  80  S.  W.  317.  Interplead- 
er's testimony  held  harmless  to  attachment 
plaintiff.  Lafferty  v.  Hllliker  [Mo.  App.]  81 
S.  W.  910.  Evidence  of  plaintiff's  wages  held 
not  prejudicial  in  view  of  amount  of  verdict. 
Cole  V.  St.  Louis  Transit  Co.  [Mo.]  81  S  W 
1138. 

15.  Crowley  v.  Fltchburg,  etc.,  R.  Co.,  185 
Mass.  279,  70  N.  E.  56;  Chicago,  W.  &  V. 
Coal  Co.  V.  Moran,  210  111.  9,  71  N.  E.  38; 
Pennsylvania  R.  Co.  v.  Naive  [Tenn.]  79  S. 
W.  124;  Johnston  v.  Coney  [Ga.]  48  S.  E. 
373;  Miller  v.  Shumway  [Mich.]  98  N.  W.  385; 
Jordan  v.  Grand  Rapids  &  I.  R.  Co.,  162  Ind. 
464,  70  N.  E.  524;  Weller  v.  Wagner  [Mo.] 
79  S.  W.  941;  Downing  v.  Buck  [Mich.]  98  N. 
W.  388;  McMillan  v.  American  Exp.  Co.,  123 
Iowa,  236,  98  N.  W.  629;  Gasquet  v.  Peohin 
[Cal.]  77  P.  481.  Restriction  of  cross-exam- 
ination. Mulligan  v.  Smith  [Colo.]  76  P. 
1064.  Evidence  applicable  only  to  abandoned 
theory.  Graharfi  v.  Hatch  Storage  Battery 
Co.  [Mass.]  71  N.  B.  532.  To  dispute  imma- 
terial evidence.  Campion  v.  Lattimer  [Neb.] 
97  N.  W.  290.  Judgment  not  sustainable  for 
objector  In  any  event.  State  v.  St.  Louis, 
etc.,  R.  Co.  [Mo.  App.]  79  S.  W.  714.  Re- 
versal will  follow  only  when  court  can  see 
that  prejudice  resulted.  Boyce  v.  Augusta 
Camp,   No.    7,429    [Okl.]    78    P.    322. 

16.  Evidence  admitted:  Congregational 
Church  V.  Cutler  [Vt.]  57  A.  387;  Metropoli- 
tan Life  Ins.  Co.  v.  Gibbs  [Tex.  Civ.  App.] 
78  S.  W.  398;  Robinson  v.  Northwestern  Nat. 
Ins.  Co.  [Minn.]  100  N.  W.  226;  Ogden  Lum- 
ber Co.  V.  Busse,  92  App.  Div.  143,  86  N.  T. 
S.  1098;  St.  Louis,,  etc.,  R.  Co.  v.  Smith  [Tex. 
Civ.  App.]  79  S.  W.  340;  Walker  v.  Cooper, 
97  Mo.  App.   441,   71  S.  W.   370.     Evidence  on 
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or  evidence  erroneously  admitted,  tending  to  prove  a  fact  admitted  or  sufficiently 
proved  by  other  competent  evidence.^'  Likewise  the  rejection  of  evidence  of  facts 
otherwise  established,^"  unless  prejudice  plainly  appears.^"  Error  in  evidence  is 
innocuous  in  a  trial  of  facts  by  the  court,  as  in  equitable  actions,  where  it  may 
be  supposed  he  founded  his  decision  solely  on  proper  proofs. ^^    Likewise  where. 


Issue  on  which  there  is  no  finding  or  re- 
quest for  finding.  Jamison  v.  Dooley  [Tex. 
Civ.  App.]  79  S.  W.  91.  Mere  preponder- 
ance of  evidence  will  not  show  issue  to  be 
immaterial.  Texas  &  P.  R.  Co.  v.  Owens 
[Tex.  Civ.  App.]  81  S.  W.  62.  Where  the 
right  of  the  principal  to  sue  for  an  account- 
ing did  not  depend  on  a  power  of  attorney 
to  another,  objected  to  as  improperly  ac- 
Itnowledged  in  a  foreign  country,  its  ad- 
mission in  evidence  over  objection  Is  harm- 
less. Jordan  v.  Underbill,  91  App.  Div.  124, 
86  N.  T.   S.   620. 

Ilvldence  rejected:  Boyd  v.  Liefer  [Cal.] 
77  P.  953. 

17.  Sohaefer  v.  Anchor  Mut.  Fire  Ins.  Co. 
[Iowa]  100  N.  W.  857;  Texas  &  P.  Tel.  Co. 
v.  Prince  [Tex.  Civ.  App.]   82  S.  W.  327. 

18.  Rulison  v.  Collins  [Ind.  T.]  82  S.  "W. 
748;  Daly  v.  Palk  Co.  [Mo.  App.]  82  S.  W. 
1114;  Citizens'  Gas  &  Oil  Min.  Co.  v.  Whip- 
ple, 32  Ind.  App.  203,  69  N.  E.  557;  Dick  v. 
Zimmerman,  207  111.  636,  69  N.  E.  754;  Wil- 
cox V.    Snyder,    22    Pa.    Super.    Ct.    451;    Diles 

V  Diles  [Mo.]  81  S.  W.  1101;  Ver  Steeg  V. 
Becker-Moore  Paint  Co.  [Mo.  App.]  80  S.  W. 
346;  Oliver  v.  Oregon  Sugar  Co.  [Or.]  76  P. 
1086;  Ingram  v.  Wishkah  Boom  Co.   [Wash.] 

77  P.  34;  Cogdell  v.  Western  Union  Tel.  Co., 
135  N  c!  431,  47  S.  B.  490;  San  Antonio,  etc., 
R  Co  V.  Kiersey  [Tex.  Civ.  App.]  81  S.  W. 
1045;  St.  Louis  S.  W.  R.  Co.  v.  Burke  [Tex. 
Civ  App]  81  S.  W.  774;  Metcalfe  v.  Do  wen- 
stein    [Tex.   Civ.   App.]    81    S.   W.    362;   Pescia 

V  Societa  Co-operatlva  Corleonese  Francesco 
Bentlvegna,  91  App.  Div.  506,  86  NT.  S. 
952;  Fisher  v.  Brown,  135  N.  C.  198,  47  S.  B. 
398-  Hunt  v.  Desloge  Consol.  Dead  Co.  [Mo. 
App  ]  79  S.  W.  710;  Shane  v.  Shearsmith's 
Estate  [Mich.]  100  N.  W.  123;  Fowler  v.  Iowa 
Land  Co.  [S.  D.]  99  N.  W.  1095;  Shultz  v. 
Seibel  [Pa.]  57  A.  1120;  North  Pac.  Dumber 
Co  V.  Spore,  44  Or.  462,  75  P.  S90:  Handy 
&  Co.  V.  Smith  [Conn.]  58  A.  694;  First  Nat. 
Bank  v.  Wells  Fargo  &  Co.  [C.  C.  A.]  127  P. 
818;  Pennsylvania  R.  Co.  v.  Naive  [Tenn  ] 
79  S  W  124;  City  of  Alton  v.  Poster,  207 
111  150,  69  N.  B.  783;  Kemp  v.  Briard  [Neb.] 
QK  Tsr   W    1048;  Buckley  v.  Westchester  Dight- 

ng  bo!'  93  App.  Div.  436,  87  N.  T  S  763; 
Gaskin  V.  Courson  [Ga.]  48  S.  B.  379.  Same 
facts  shown  by  other  testimony  without  ob- 
jection.     Steele  v.  Faris,   25   Ky^  D.   R-   "«• 

78  S  W.  868;  Texas  &  P.  R-  Go.  v.  Murti- 
shaw  [Tex.  Civ.  App.]  78  S.  W.  953  Other 
inadmissible  evidence  admitted  without  ob- 
iection  Pennsylvania  R.  Co.  v.  Palmer  [C. 
c  AT  127  F.  956;  Equitable  Dife  Assur.  Soc. 
v.-  M-lverlck  [Tei.  Civ.  App.]  78  S  W.  560; 
Missouri,  etc.,  R.  Co.  v.  Baker  [Tex  Civ. 
Appl  81  S  W.  67.  Evidence  ot  agent's  au- 
thority Agency  admiited  as  to  party  com- 
plaining. Union  Hosiery  Co.  v.  Hodgson 
plaining.    ^^^^   ^^   ^    ^^^_     p^^^^   present   at 

trial  or  his  co-parties  cannot  object  to  read- 
ing of  his  deposition  where  he  is  called  as 
a  wHness  and  testifies  to  the  same  fact^. 
Hetzel  V.  Easterly.  96  App.  Div.  517,  89  N. 
T.    S.    !"•      No    amount    o(   proper    evidence 


cures  error  of  admitting  prejudicial  and  im- 
proper testimony  in  jury  trial.  Carpenter 
V.  New  York  Evening  Journal  Pub.  Co.,  96 
App.  Div.  376,  89  N.  T.  S.  263;  Norfolk  & 
W.  R.  Co.  v.  Briggs  [Va.]  48  S.  B.  521. 
Where  the  competency  of  certain  evidence  to 
prove  a  particular  fact  cannot  be  considered 
on  appeal  because  of  lack  of  reasonable  ob- 
jection, and  the  proof  of  that  fact  is  unsat- 
isfactory, the  court  will  attach  great  im- 
portance to  any  other  evidence  of  that  fact 
improperly  admitted.  Williams  v.  Hawley 
[Cal.]  77  P.  762.  Party  voluntarily  tesify- 
ing  to  fact  is  not  harmed  by  permitting  his 
attorney  to  testify  to  same  fact.  Becker  v. 
Shaw  [Ga.]  48  S.  B.  408.  Erroneous  evi- 
dence of  title  from  which  both  parties  claim. 
Rhodus  v.  Heffernan  [Pla.]  36  So.  672.  Ob- 
jectionable testimony  in  chief  also  brought 
out  on  cross.  Gammel-Statesman  Pub.  Co. 
V.  Monfort  [Tex.  Civ.  App.]  81  S.  W.  1029. 
Depositions  erroneously  admitted  cannot  be 
presumed  harmless  because  only  corrobo- 
rative of  other  testimony.  Carter  v.  Wake- 
man    [Or.]    78    P.    362. 

19.  Blanchard-Hamilton  Furniture  Co.  v. 
Colvin,  32  Ind.  App.  398,  69  N.  E.  1032; 
Christensen  v.  Thompson,  123  Iowa,  717,  99 
N.  W.  591;  Lewis  v.  Utah  Const.  Co.  [Idaho] 
77  P.  336;  Bollinger  v.  Wright,  143  Gal.  292, 
76  P.  1108;  Miller  v.  Shumway  [Mich.]  98 
N.  W.  385;  HefEerlin  v.  Karlman  [Mont.]  76 
P.  757;  Abbott  v.  Stiff  [Tex.  Civ.  App.]  81 
S.  W.  562;  Fey  v.  I.  O.  O.  F.  Mut.  Dife  Ins. 
Soc.  [Wis.]  98  N.  W.  206;  Vedder  v.  De- 
laney,  122  Iowa,  583,  98  N.  W.  373;  Nielsen 
V.  Cedar  County  [Neb.]  98  N.  W.  1090;  Pauly 
V.  Pauly  [Okl.]  76  P.  148;  Deggat  v.  Carroll 
[Mont.]  76  P.  805.  Refusal  of  question  which 
in  effect  has  been  answered.  Denison  &  S. 
R.  Co.  V.  Powell  [Tex.  Civ.  App.]  80  S.  W. 
1054.  Rejection  of  testimony  in  previous 
case  is  not  prejudicial  where  the  witness  Is 
fully  cross-examined.  Beamer  v.  Morrison, 
210  111.  443,  71  N.  B.  402.  Erroneous  ex- 
clusion of  question  on  cross-examination. 
Beaudrot  v.  Southern  R.  Co.  [S.  C]  48  S.  B. 
106.  Exclusion  of  the  opinion  of  a  qualified 
expert  is  harmless  where  he  testified  to  the 
same  matter  as  a  fact.  Bath  v.  Houston  & 
T.  C.  R.  Co.  [Tex.  Civ.  App.]   78  S.  W.   993. 

20.  Apparent  that  improper  evidence  con- 
trolled finding.  Johnson  v.  Johnson  [Minn.] 
99  N.  W.  803.  In  considering  findings  of 
the  trial  court  on  appeal,  it  will  be  pre- 
sumed, unless  the  contrary  clearly  appears, 
that  evidence  taken  under  objection  was 
given  no  weight.  Harrigan  v.  Gilchrist 
[Wis.]   99  N.  W.  909. 

ai.  Way  V.  Sherman  [Mont.]  76  P.  942; 
Jones  V.  Robb  [Tex.  Civ.  App.]  80  S.  W.  395; 
Alexander  v.  Wade  [Mo.  App.]  80  S.  W.  19; 
Wood  V.  Potts  [Ala.]  37  So.  253;  Greenway 
V.  De  Toung  [Tex.  Civ.  App.]  79  S.  W.  603; 
Pierpont  v.  Buchanan  [Tex.  Civ.  App.]  79  S. 
W.  610;  Cli there  v.  Fenner  [Wis.]  99  N.  W. 
1027;  Dobbins  v.  Humphreys,  171  Mo.  198, 
70  S.  W.  815;  Board  of  Com'rs  of  Kearny 
County  V.  Irvine   [C.  C.  A.]   126  P.   689;  Pit- 
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as  in  equitable  actions,  the  verdict  of  the  jury  is  merely  advisory.''*  An  im- 
proper mode  of  questioning  or  an  erroneous  ruling  on  a  proper  question  may  be 
harmless  because  of  the  answer  given,''*  or  the  lack  of  an  answer.  Application  of 
these  doctrines  to  direct,**  and  cross-examination,*'  and  to  the  order  of  taking 
proof,*" — all  of  which  are  largely  controlled  by  the  discretion  of  the  court,*' — and 
the  reception  of  affidavits  and  depositions,  and  to  the  admission  of  secondary  evi- 
dence,"' and  to  the  rulings  on  motions  to  strike  evidence,*"  are  cited  below.  A 
few  illustrative  cases  wherein  errors  respecting  evidence  have  been  held  prejudicial 
are  collected.^" 

Improper  argument,'^  or  conduct  of  counsel,'*  or  interference  with  the  right 


tenger  v.  Pittenger,  208  111.  582,  70  N.  E. 
699;  BoWdle  v.  Jencks  [S.  D.]  99  N.  W.  98; 
Lane  v.  Bailey,  29  Mont.  548,  75  P.  191. 
The  admission  of  improper  evidence  is  to 
be  deemed  immaterial  on  appeal  unless  it 
clearly  appears  that  but  for  such  evidence 
the  finding -Of  the  trial  court  would  prob- 
ably have  been  different.  Harrigan  v.  Gil- 
christ [Wis.]  99  N.  "W.  909.  Incompetent 
evidence,  where  the  case  is  tried  without 
a  jury,  may  be  disregarded,  though  not  ob- 
jected to.  Oppenheimer  v.  Kruckman,  84  N. 
Y.  S.  129.  Declarations  claimed  to  be  self- 
serving.  Jamieson  v.  Dooley  [Tex.]  82  S. 
W.   780. 

Where  the  appeal  is  de  novo  on  all  the 
evidence.  Jpfferson  County  v.  Trumbull,  34 
Wash.  276,  75  P.  876;  Hunt  v.  Phillips,  34 
Wash.  362,  75  P.  970;  City  of  Port  Townsend 
V.  Lewis,  34  Wash.  413,  75  P.  982;  Hayes  v. 
Buzard    [Mont.]    77    P.    423. 

22.  California  Elec.  Light  Co.  v.  Califor- 
nia Safe  Deposit  &  Trust  Co.  [Cal.]  78  P. 
372. 

23.  Answ^er  not  harmful  to  questioner's 
adversary.  Joseph  Joseph  Bros.  Co.  v.  Schon- 
tal  Iron  &  Steel  Co.  [Md.]  58  A.  205;  City 
of  San  Antonio  v.  Potter,  31  Tex.  Civ.  App. 
263,  71  S.  W.  764;  Southern  R.  Co.  v.  Crow- 
der,  135  Ala.  417,  33  So.  335;  Higgins  v. 
Shepard  [Mass.]  70  N.  B.  1014;  MuUin  v. 
Boston  El.  R.  Co.,  185  Mass.  522,  70  N.  E. 
1021;  Christensen  v.  Thompson,  123  Iowa, 
717,  99  N.  W.  591;  Saunders  v.  Miller,  119 
Ga,  873,  47  S.  E.  338;  Butts  v.  Fox  [Mo.  App.] 
81  S.  W.  493.  Proper  answer  to  improper 
question.  Jones  v.  Shelby  County  [Iowa] 
100   N.   W.    520. 

24.  Kowe  V.  Northport  Smelting  &  Refin- 
ing Co.,  35  Wash.  101,  76  P.  529;  Orscheln  v. 
Scott  [Mo.  App.]  80  S.  W.  982.  Use  by  wit- 
ness of  paper  not  marked  as  exhibit.  Neal 
V.  Keying  [Iowa]  98  N.  W.  603.  Indefinite 
question  as  to  damages.  Clark  v.  San  Fran- 
cisco, etc.,  R.  Co.,  142  Cal.  614,  76  P.  507. 
Error  in  allowing  leading  question  is  harm- 
less where  witness  has  already  testified  to 
same  fact  (Richmond  &  P.  Elec.  R.  Co.  v. 
Rubin,  102  Va.  809,  47  S..  E.  834),  or  fuH 
opportunity  for  cross-examination  is  given 
(Norfolk  &  W.  R.  Co.  V.  Briggs  [Va.]  48 
S.  E.   521). 

25.  Martin  v.  Moore  [Md.]  57  A.  671;  Mul- 
ligan V.  Smith  [Colo.]  76  P.  1063;  Wynn  v. 
Pollowill,  98  Mo.  App.  463,  72  S.  W.  140; 
Heffierlin  v.  Karlman  [Mont.]  76  P.  757.  Re- 
striction of  cross-examination  of  plaintiff 
held  prejudicial.  Baker  v.  Griffin,  43  Misc.  1, 
86   N.    Y.    S.    579. 

26.  Siegle  V.  Phoenix  Ins.  Co.  [Mo.  App.] 
81   S.  W.   637;  Western  Mattress  Co.  v.  Pot- 
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ter,  1  Neb.  Unoff.  627,  631,  95  N.  W.  841. 
Examination  of  witness  for  defense  before 
plaintiff  opens  case.  Conant  v.  Jones  [Ga.) 
18    S.   E.    234. 

27.  Order  of  proof.  Siegle  v.  Phoenix  Ins. 
Go.  [Mo.  App.]  81  S.  W.  637;  Logan  v.  Metro- 
politan St.   R.   Co.    [Mo.]    82   S.  W.   126. 

28.  Llles  V.  Liles    [Mo.]    81   S.   W.   1101. 

29.  Indianapolis  St.  R.  Co.  v.  Schmidt  [Ind.] 
71  N.  E.  201;  Murray  v.  Butte  [Mont.]  77  P. 
527;  Galloway  v.  Floyd  [Tex.  Civ.  App.]  81 
S.  W.  805;  O'Brien  v.  Higley,  162  Ind.  316,  70 
N.   E.    242. 

30.  Held  pre  judicial  I  Other  evidence  of 
fact  held  not  suflUcient  to  cure  admission  of 
hearsay.  Whether  note  was  forged.  Wil- 
mington Sav.  Bank  v.  Waste  [Vt.]  57  A.  241. 
Improper  restriction  of  cross-examination. 
Resurrection  Gold  Min.  Co.  v.  Fortune  Gold 
Min.  Co.  [C.  C.  A.]  129  F.  668.  Question  held 
improper  as  establishing  by  unfair  means 
a  fact  previously  ruled  out.  Connolly  v. 
Brooklyn  Heights  R.  Co.  [N.  Y.]  71  N.  E. 
265.  Evidence  as  to  sufficiency  of  scaffold 
as  place  to  work  held  improperly  rejected. 
Jenks  v.  Thompson  [N.  Y.]  71  N.  E.  266.  It 
is  prejudicial  error  to  admit  irrelevant  evi- 
dence which  tends  to  excite  the  sympathy  of 
the  jury,  and  to  prevent  a  dispassionate  re- 
view of  the  questions  of  fact,  uninfluenced 
by  sentimental  considerations.  Chicago,  etc., 
R.  Co.  v.  Holmes  [Neb.]  94  N.  W.  1007.  Ex- 
clusion of  competent  evidence  is  prejudicial, 
though  cumulative  where  the  conflict  is 
sharp.  Crago  v.  Cedar  Rapids,  123  Iowa,  48, 
98  N.  W.  354.  The  intent  with  which  false 
representations  were  made  being  immaterial 
on  the  question  of  fraud,  allowing  evidence 
of  transactions  entirely  independent  of  that 
in  question  to  show  guilty  Intent  is  preju- 
dicial. Standard  Mfg.  Co.  v.  Slot  [Wis.] -98 
N.  W.  923.  The  admission  of  a  note  neces- 
sary to  plaintiff's  case  without  proof  of  its 
execution,  which  is  denied,  is  not  harmless. 
Stoddard  v.  Lyon  [S.  D.]  99  N.  W.  1116.  Al- 
lowing contradiction  of  party's  own  witness, 
and  self-serving  declarations  held  prejudi- 
cial. Wimmer  v.  Metropolitan  St.  R.  Co., 
92  App.  Div.  258,  86  N.  Y.  S.  1052.  Exclu- 
sion of  evidence  as  to  how  much  expert  had 
been  paid  for  testifying  held  not  harmless 
in  view  of  the  verdict.  Brown  v.  Interurban 
St.  R.  Co.,  94  App.  Div.  374,  87  N.  Y.  S. 
461.  Admission  of  evidence  that  defendant 
Is  indemnified  against  recovery.  Blumberg 
V.  Marks,  87  N.  Y.  S.  514.  Action  for  libel  in 
charging  plaintiff  with  insufficiently  provid- 
ing for  hia  family.  Opinion  evidence  held 
prejudicial.  McCIoskey  v.  Pulitzer  Pub.  Co. 
[Mo.   App.]    80   S.   W.   723. 

31.  The  Fair  v.  Hoffmann,   209  111.   330,  70 
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to  open  and  close  may  be  disregarded  if  'without  material  effect  on  the  result. 
The  same  is  true  of  remarks  by  the  court.'' 

Error  ia  instructing  the  jury  or  refusing  to.  do  so  is  ground  for  reversal  when 
the  jury  has  been  misled  or  it  was  efficient  to  the  result  declared  in  the  verdict/* 
find  not  otherwise.''    The  verdict  or  findings  may  indicate  whether  an  erroneous 


N.  E.  622;  Adams  Exp.  Co.  v.  Aldridge  [Colo. 
App.]  77  P.  6;  Mobile,  etc.,  R.  Co.  v.  Brom- 
berg  [Ala.]  37  So.  395;  Hartley  v.  Pennsyl- 
vania Fire  Ins.  Co.,  91  Minn.  382,  98  N.  W. 
198.  Reference  to  fact  that  physicians  testi- 
fying to  plaintiff's  injuries  were  appointed 
by  court.  Stroh  v.  South  Covington,  etc., 
R.   Co.,   25   Ky.  L,.   R.    1868,   78  S.   W.   1120. 

Held  prejudicial:  Reference  to  excluded 
testimony.  Potter  v.  Cave,  123  Iowa,  98,  98 
N.  W.  669;  Chownlng  v.  Parker  [Mo.  App.] 
78  S.  W.  677.  Reference  to  result  of  another 
trial.  Underwriters'  Fire  Ass'n  v.  Henry 
[Tex.  Civ.  App.]  79  S.  W.  1072.  Reference  to 
plaintiff's  discharge  by  railroad  company  de- 
fendant. Houston,  etc.,  R.  Co.  v.  Rehm  [Tex. 
Clvi  App.]  82  S.  W.  526.  Statement  that  de- 
fendant corporation  was  no  better  than  other 
corporations,  that  all  had  swindled  the  peo- 
ple. Colorado  Canal  Co.  v,  Sims  [Tex.  Civ. 
App.]  82  S.  "W.  531.  Smallness  of  verdict 
will  not  cure  prejudicial  argument  directed 
against  right  of  recovery.  Chicago,  etc.,  R. 
Co.  V.  Jones  [Tex.  Civ.  App.]  81  S.  W.  60. 

32.  Statement  that  defendant  was  Insured 
against  recovery.  Tanner  v.  Harper  [Colo.] 
76  P.  iOi.  Remarks  of  counsel.  Thompson 
V.  Purdy  [Or.]  77  P.  113.'  Exception  to  re- 
mark of  plaintiff's  attorney,  constituting  ex- 
pression of  opinion,  not  statement  of  fact 
not  in  evidence,  may  be  overruled.  Brown 
V.  Johnson  Bros.,  135  Ala.  608,  33  So.  683. 
Opening  statement  of  immaterial  matters  is 
not  reversible.  Potter  v.  Cave,  123  Iowa,  98, 
98  N.  W.  569;  Miller  v.  John,  208  111.  173,  70 
N.   B.    27. 

Held  prejudicial:  Remarks  of  counsel. 
Benoit  V.  New  York,  etc.,  R.  Co.,  94  App. 
Dlv.  24,  87  N.  Y.  S.  951.  Failure  of  court 
to  reprimand  counsel  in  sufficiently  strong 
terms  to  remove  effect  of  impropriety.  Leu 
V.  St.  Louis  Transit  Co.  [Mo.  App.]  80  S.  W. 
273. 

33.  Remarks  stating  reasons  for  refusing 
proof  of  certain  experiments.  Halverson  v. 
Seattle  Blec.  Co.   [Wash.]    77  P.   1058. 

34.  Womble  v.  Merchants'  Grocery  Co., 
135  N.  C.  474,  47  S.  B.  493;  Pittsburgh,  etc., 
Bf  Co.  V.  Lightheiser  [Ind.]  71  N.  B.  660; 
Dawson  v.  Falls  City  Boat  Club  [Mich.]  99 
N.  W.  17;  McAdams  v.  McCook  [Neb.]  99  N. 
"W.  656;  Thomas  v.  Northwestern  Mut.  Life 
Ins.  Co.,  142  Cal.  79,  76  P.  665.  Instruction 
embodying  correct  abstract  principle.  Inap- 
plicable to  issues  and  evidence  in  case. 
Parker  v.  National  Mut.  Bldg.  &  Loan  Ass'n 
[W.  Va.]  46  S.  B.  811.  Failure  to  Instruct 
for  defendant  on  a  count  lacking  support 
is  not  cured  by  the  fact  that  the  jury  could 
find  for  plaintiff  on  other  counts.  Mans- 
field V.  Morgan  [Ala.]  37  So.  393.  Error  can- 
not be  treated  as  harmless  where  party  re- 
quested and  court  refused  a  correct  instruc- 
tion on  same  point.  St.  Louis  S.  W.  R.  Co. 
V.  Crabb  [Tex.  Civ.  App.]  80  S.  W.  408. 
Statement  that  plaintiff  should  not  have 
brought  action  in  supreme  court,  but  should 
have  sued  In  city  or  municipal  court,  where 
the   supreme   court  had  concurrent  jurisdic- 


tion.     McMahon   v.   Metropolitan    St.    R.    Co., 
97   App.    Div.    466,    89    N.    T.    S.    1062. 

35.  Zellers  v.  White,  208  111.  518,  70  N. 
B.  669;  Chicago,  W.  &  "V.  Coal  Co.  v.  Moran, 
210  111.  9,  71  N.  B.  38;  Doherty  v.  Arkansas 
&  O.  B.  Co.  [Ind.  T.]  82  S.  W.  899;  Bonner 
v.  Bonner  [Tex.  Civ.  App.]  78  S.  W.  535; 
Southern  R.  Co.  in  Kentucky  v.  Otis'  Adm'r, 
25  Ky.  L.  R.  1686,  78  S.  W.  480;  Missouri, 
etc.,  R.  Co.  V.  Hammer  [Tex.  Civ.  App.]  78 
S.  W.  708;  Wilson  v.  Wilson  [Tex.  Civ. 
App.]  79  S.  W.  839;  Gaston  v.  Gainesville  & 
D.  Elec.  R.  Co.  [Ga.]  18  S.  E.  188;  Rlska 
V.  Union  Depot  R.  Co.  [Mo.]  79  S.  W.  445; 
San  Antonio,  etc.,  R.  Co.  v.  Votaw  [Tex. 
Civ.  App.]  81  S.  W.  130;  Werner  Co.  v.  Cal- 
houn [W.  Va.]  46  S.  B.  1024;  Indianapolis 
St.  R.  Co.  v.  Schmidt  [Ind.]  71  N.  B.  201; 
Southern  Ind.  R.  Co.  v.  McCarrell  [Ind.] 
71  N.  B.  156;  City  of  South  Omaha  v.  Ruth- 
jen  [Neb.]  99  N.  W.  240;  Texas  Portland 
Cement  &  Lime  Co.  v.  Lee  [Tex.  Civ.  App.] 
82  S.  W.  306;  Illinois  Cent.  R.  Co.  v.  Prick- 
ett,  210  111.  140,  71  N.  B.  435;  Faubion  v. 
Western  Union  Tel.  Co.  [Tex.  Civ.  App.]  81 
S.  W.  56;  Guffey  Petroleum  Co.  v.  Oliver 
[Tex.  Civ.  App.]  79  S.  W.  884;  Ingram  v. 
Wlshkah  Boom  Co.  [Wash.]  77  P.  34;  Far- 
rell  V.  Chicago,  etc.,  R.  Co.,  123  Iowa,  690, 
99  N.  W.  578;  First  Nat.  Bank  v.  Moor  [Tex. 
Civ.  App.]  79  S.  W.  53;  Camp  v.  Chicago  G. 
W.  R.  Co.  [Iowa]  99  N.  W.  735;  Crutcher's 
Adm'r  v.  Stuart  [Ky.]  82  S.  W.  421;  Crook- 
er  V.  Pacific  Lounge  &  Mattress  Co.,  34 
Wash.  191,  75  P.  632.  Failure  to  give  charge 
in  writing.  Schwartzlose  v.  Mehlltz  [Tex. 
Civ.  App.]  81  S.  W.  68.  Inadvertent  mis- 
use of  terms.  Bowlck  v.  American  Pipe 
Mfg.  Co.  [S.  C]  48  S.  B.  276;  Southern  R. 
Co.  V.  Merrltt,  120  Ga.  409,  47  S.  E.  908. 
Instructions  on  Immaterial  Issue.  McMil- 
lan V.  Frank  [Mont.]  75  P.  685.  Unwar- 
ranted Instruction  on  discovered  peril  is 
harmless  where  the  litigated  question  is 
contributory  negligence.  Reed  v.  St.  Louis, 
etc.,  R,  Co.  [Mo.  App.]  80  S.  W.  919.  Re- 
fusal to  Instruct  as  to  Immaterial  matter, 
assumption  of  risk.  Spring  Valley  Coal  Co. 
V.  Patting,  210  111.  342,  71  N.  B.  371.  Lim- 
itation of  number  of  requests.  Cobb  Choco- 
late Co.  V.  Knudson,  207  111.  452,  69  N.  E. 
816;  Chicago  City  R.  Co.  v.  O'Donnell,  208 
111.  267,  70  N.  B.  294;  The  Fair  v.  Hoffman, 
209  111.  330,  70  N.  E.  622.  Emphasis  of  In- 
struction by  repetition.  Gould  v.  Magnolia 
Metal  Co.,  207  111.  172,  69  N.  B.  896;  South- 
ern K.  R.  Co.  V.  Sage  [Tex.  Civ.  App.]  80 
S.  W.  1038;  Chicago,  W.  &  V.  Coal  Co.  v. 
Moran,  210  111.  9,  71  N.  B.  38;  Bartlett  v. 
Smith,  1  Neb.  Unoff.  328,  95  N.  W^.  661.  As- 
sumption of  right  of  way  as  appurtenant  to 
wrong  parcel.  McKenzle  v.  Gleason,  184 
Mass.  452,  69  N.  E.  1076.  Instruction  allow- 
ing interest  eo  nomine  Is  harmless  where 
damages  for  delay  are  recoverable.  Atwood 
V.  Boston  Forwarding  &  Transfer  Co.  [Mass.] 
71  N.  E.  72.  Instruction  on  burden  of  proof. 
Ball  V.  Marquis,  122  Iowa,  665,  98  N.  W.  496. 
A   vague   Instruction   on  a   point   not   neoes- 
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iustruction  was  effective.'*  If,  as  in  equitable  issues,  the  verdict  is  merely  ad- 
visory, such  error  is  presumably  harmless.^^  The  fact  Ihat  improper  papers  were 
before  the  jury  while  deliberating,^'  or  that  it  was  improperly  recalled,""  or  that 
other  irregularities  occurred  during  the  trial,  are  not  reversible  if  no  harm  re- 
sulted •*"  nor  are  defects  and  irregularities  in  the  verdict,  findings  and  conclusions 
of  law,*^  or  in  judgment  and  record,*"  of  which  the  like  is  true.     Thus  a  wrong 


sarily  involved  Is  harmless.  Jackson  v.  lia- 
lioker  [Net).]  99  N.  W.  32.  Refusal  of  spe- 
cific Instructions  is  not  error  where  the  is- 
sues are  not  involved  and  there  Is  a  fair 
general  charge.  Lee  v.  Longwell  [Mich.] 
99  N.  "W.  379.  A  verdict  will  not  be  dis- 
turbed because  of  an  inaccurate  statement 
of  the  law  in  an  instruction,  where  it  ap- 
pears that  the  verdict  must  have  been  the 
same  had  the  instruction  been  correct.  Hen- 
ry V.  Dussell  [Neb.]  99  N.  "W.  484;  Brewer  v. 
St.  Louis  Transit  Co.  [Mo.  App.]  79  S.  W. 
1021.  Instruction  as  to  matter  conclusively 
proved.  Lima  v.  County  Bank,  142  Cal.  245, 
75  P.  846;  Ruth  v.  St.  Louis  Transit  Co.,  98 
Mo.  App.  1,  71  S.  W.  1055;  Coffee  v.  Coffee, 
119  Ga.  533,  46  S.  E.  620.  Refusal  to  charge 
on  illegality  of  quotient  verdict  is  not  re- 
versible where  no  prejudice  is  shown.  Reeves 
V.  Southern  R.  Co.  [S.  C]  46  S.  B.  543.  A 
charge  stating  f^cts  admitted  to  be  true  by 
appellant.  Bedenbaugrh  v.  Southern  R.  Co. 
[S.  C]  48  S.  B.  53;  Turner  v.  Lyles  [S.  C] 
48  S.  E.  301.  Charge  ignoring  three-fourths 
value  clause  in  fire  Insurance  policy  is  harm- 
less where  that  proportion  of  loss  was  great- 
er than  total  insurance.  Malln  v.  Mercantile 
Town  Mut.  Ins.  Co.  [Mo.  App.]  80  S.  W.  56. 
Incorrect  measure  of  damages  for  injury 
to  cattle  in  transit  held  not  prejudicial  In 
view  of  evidence.  St.  Louis,  etc.,  R.  Co.  v. 
Burns  [Tex.  Civ.  App.]  80  S.  W.  104.  Error 
in  Instructions  as  to  defendant  held  liable 
is  not  available  to  plaintiff.  Taylor  v.  Hous- 
ton &  T.  C.  R.  Co.  [Tex.  Civ.  App.]  80  S.  W. 
260.  Error  in  charging  certain  language  to 
be  libelous  is  harmless  where  other  language 
in  same  writing  is  libelous.  CranflU  v.  Hay- 
den  [Tex.]  80  S.  W.  609.  Failure  to  sub- 
mit an  issue  on  which  the  jury  must  have 
passed  to  find  their  verdict  is  harmless. 
Limitations.  Campbell  v.  Upson  [Tex.  Civ. 
App.}  81  S.  W.  358.  An  erroneous  instruc- 
tion on  a  matter  not  submitted  to  the  jury 
is  not  prejudicial.  Texas  &  P.  R.  Co.  v. 
Whitaker  [Tex.  Civ.  App.]  82  S.  W.  1051. 
Dividing  issues  so  that  two  general  ver- 
dicts are  rendered  against  defendant  does 
not  harm  him.  Rapid  Transit  R.  Co.  v. 
Smith  [Tex.  Civ.  App.]  82  S.  "W.  788.  An 
instruction  to  find  for  defendant  if  a  certain 
fellow-servant  was  the  cause  of  plaintiff's 
injury  cannot  harm  defendant  where  there 
was  no  evidence  on  which  to  base  it.  Ken- 
tucky Lumber  Co.  v.  Smith  [Ky.]  82  S.  W. 
977.  An  instruction  as  to  the  weight  to  be 
given  a  deposition  is  harmless  where  the 
testimony  was  merely  cumulative.  City  of 
Covington  v.  Bostwick   [Ky.]   82  S.  "W.  569. 

36.  Avery  v.  Nordyke  &  Marmon  Co.  [Ind. 
App.]  70  N.  E.  888;  Chicago,  W.  &  V.  Coal 
Co.  V.  Moran,  210  111.  9,  71  N.  B.  38;  Colne 
V.  Chicago  &  N.  "W.  R.  Co.,  123  Iowa,  458, 
99  N.  W.  134;  McCartney  v.  Washington 
[Iowa]  100  N.  W.  80;  Muncie  Pulp  Co.  v. 
Koontz  [Ind.  App.]  70  N.  B.  999;  Abbltt  v. 
St.    Louis    Transit    Co.    [Mo.   App.]    81    S.   W. 


484;  Henry  v.  Dussell  [Neb.]  99  N.  W.  484. 
Verdict  only  one  proper  under  evidence. 
Southern  R.  Co.  V.  Oliver,  102  Va.  710,  47 
S.  E.  862;  Nichols  v.  Gulf,  etc.,  R.  Co.  [Miss.] 
36  So.  192.  Measure  of  damages,  American 
Car  &  Foundry  Co.  v.  Clark,  32  Ind.  644,  70 
N.  B.  828;  Orscheln  v.  Scott  [Mo.  App.]  80 
S.  W.  982;  Dady  v.  Condit,  209  111.  488,  70 
N.  B.  1088;  Quinn  v.  Baldwin  Star  Coal  Co. 
[Colo.  App.]  76  P.  562;  Conant  v.  Jones  [Ga.] 
48  S.  B.  234;  Texas  &  P.  R.  Co.  v.  Bratoher 
[Tex.  Civ.  App.]  78  S.  W.  531.  Damages  re- 
covered for  less  than  plaintiff  entitled  to. 
Erroneous  charge  on  measure  not  prejudicial 
to  defendant.  McKinstry  v.  St.  Louis  Transit 
Co.  [Mo.  App.]  82  S.  "W.  1108. 
.  37-  Pittengpr  v.  Pittenger,  208  111.  582, 
70  N.  B.  699;  Hendrickson'  v.  Wallace,  29 
Mont.   504,   75  P.   355. 

38.  Pleadings.  Redlnger  v.  Jones  [Kan.] 
75  P.   997. 

39.  Slack  V.  Stephens  [Colo.  App.]  76  P. 
741. 

40.  Misconduct  of  juror.  Supreme  For- 
est of  Woodman  Circle  v.  Stratton  [Kan.]  75 
P.  472.  Recalling  jury  and  reading  stenog- 
rapher's report  of  evidence  in  absence  of 
appellant's  counsel.  Slack  v.  Stephens  [Colo. 
App.]   76   P.   741. 

41.  Heagney  v.  Case  Threshing  Mach.  Co. 
[Neb.]  99  N.  W.  260.  Erroneous  construc- 
tion of  contract  held  harmless  by  reason  of 
undisputed  facts.  King  v.  Cisco  Compress 
Co.  [Tex.  Civ.  App.]  81  S.  W.  114.  Recep- 
tion of  verdict  by  court  in  absence  of  clerk. 
Names  of  jurors  not  read,  jury  not  polled. 
State  V.  Patterson  [S.  D.]  100  N.  W.  162. 
Use  of  wrong  rate  of  interest  not  prejudi- 
cial to  defendant  where  verdict  is  for  less 
than  a  proper  rate  would  have  given.  Hoff- 
man V.  Loud  &  Sons  Lumber  Co.  [Mich.] 
100  N.  W.  1010;  Thompson  V.  Purdy  [Or.] 
77  P.  113.  Immaterial  "Claims  of  law"  over- 
ruled. Sloan  V.  Smith  [Conn.]  58  A.  712. 
Clerical  error  in  finding  as  to  the  num- 
ber of  cattle  Involved  in  a  replevin  suit  is 
not  prejudicial  to  defendant.  Olson  v.  PesB- 
body  [Wis.]  99  N.  W.  458.  Failure  In  equity 
case  to  find  specifically  on  each  material  fact 
alleged.  Chippewa  Bridge  Co.  v.  Durand 
[Wis.]  99  N.  W.  603.  Failure  to  find  as  to 
matter  rendered  Immaterial  by  other  find- 
ings. Milford  v.  Mllford  [S.  C]  46  S.  E. 
479.  Failure  to  make  special  findings  in 
equity  case,  appeal  being  de  novo.  Gaines 
&  Co.  V.  Whyte  Grocery  Fruit  &  Wine  Co. 
[Mo.  App.]  81  S.  W.  648.  A  properly  sup- 
ported verdict  will  not  be  set  aside  because 
in  conflict  with  an  erroneous  instruction 
which  was  unobjected  to  below.  Collins  v. 
George,  102  Va.  509,  46  S.  E.  684.  Defective 
oresentation  of  special  issues.  Hunter  v. 
Western  Union  Tel.  Co.,  135  N.  C.  459,  47 
S.  E.  745;  Roper  Lumber  Co.  v.  Elizabeth 
City  Lumber  Co.,  135  N.  C.  744,  47  S.  E.  757. 
Direction  of  verdict  in  favor  of  all  defend- 
ants  where   only   two   answered   is   harmless 
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decision  when  no  substantial  right  exists,*'  or  when  substantially  equivalent  to  a 
right  decision/*  or  error  respecting  matters  immaterial  to  the  cause  of  action,*^  is 
harmless. 

Erroneous  proceedings  after  judgment,"  or  on  proceedings  for  new  trial," 
or  preparatory  to  review,*'  or  on  an  intermediate  review,  are  discussed  in  the  notes, 
all  being  governed  by  the  rule  that  there  will  be  no  reversal  if  no  prejudice. 

§  3.  Errors  cured  or  made  harmless  ly  other  matters.*' — Error  is  also  harm- 
less if  some  subsequent  condition  has  rectified  it  or  has  averted  the  prejudicial 
effect  of  it.^"    This  may  be  done  by  the  admission  of  evidence,"  by  striking-  out 


where  no  relief  was  demanded  or  recover 
able  against  defaulters.  'Johnston  v.  Coney 
[Ga.]  48  S.  E.  373.  Verdict  finding  inter- 
pleader entitled  to  attached  property  and 
erroneously  stating  the  extent  of  his  inter- 
est therein  is  harmless  to  plaintiff.  Dafferty 
V.  Hilliker  [Mo.  App.]  81  S.  W.  910.  Omis- 
sion to  fix  value  of  property  in  verdict  for 
replevin  defendant.  Walker  v.  Robertson 
[Mo.  App.]  81  S.  W.  1183.  A  finding  cannot 
be  objected  to  as  unsupported  by  the  evi- 
dence, where  the  Immateriality  of  the  find- 
ing has  been  stipulated.  Kent  v.  Richardson 
[Idaho]    71   P.    117. 

42.  Correct  judgment  on  wrong  reason. 
Samberg  v.  American  Exp.  Co.  [Mich.]  99  N. 
W.  879.  Failure  to  enter  judgment  for  party 
entitled  only  to  nominal  damages.  Milligan 
v.  Owen,  123  Iowa,  285,  98  N.  W.  792.  Judg- 
ment for  defendant  where  plalntifC  entitled 
to  nominal  damages.  Ladd  v.  Redle  [Wyo.] 
75  P.  691.  Directed  verdict.  United  States 
V.  Withers  [C.  C.  A.]  130  F.  696.  Demurrer 
sustained  generally  on  several  grounds  In- 
stead of  specifying  ground  as  required  by 
Gen.  St.  1902,  §  765.  Patterson  v.  Farming- 
ton  St.  E.  Co.,  76  Conn.  628,  57  A.  853.  Fail- 
ure to  rule  as  to  rights  of  subsequent  lien- 
ors is  harmless  where  there  is  insufllcient 
to  satisfy  lienors  whose  claims  are  properly 
adjudicated.  Summerville  v.  Kelliher  [Cal.] 
77  P.  889.  Lienor  complaining  that  others 
are  given  priority  must  shoTV  prejudice. 
First  Nat.  Bank  v.  American  Sugar  Refining 
Co.  [Ga.]  48  S.  B.  326.  Allowance  of  credit 
fully  litigated  is  not  prejudicial,  though  not 
claimed  in  cross  bill.  Pollard  v.  American 
Freehold  Land  Mortg.  Co.,  139  Ala.  183,  35 
So.  767.  Failure  of  judgment  in  sequestra- 
tion proceedings  to  state  value  of  each  ar- 
ticle separately.  Lynch  v.  Burns  [Tex.  Civ. 
App.]  79  S.  W.  1084.  Allowance  to  a  stenog- 
rapher of  25  cents  per  page  Instead  of  the 
legal  rate  of  15  cents  per  folio  of  100  words 
is  harmless  to  the  county  In  the  absence  of 
a  claim  that  the  allowance  exceeds  the  legal 
rate.  Polsgrove  v.  Walker  [Ky.]  82  S.  W. 
979. 

43.  An  unsupported  holding  that  a  tax 
deed  is  void  Is  harmless  where  the  proof  of 
title  bars  recovery  under  it.  Glos  v.  Mickow, 
211   111.    117,    71   N.    B.    830. 

44.  Boyce  v.  Augusta  Camp  [Okl.]  78  P. 
322;  Boothe  v.  Squaw  Springs  Water  Co.,  142 
Cal.  573,  76  P.  385.  Error  in  finding  that 
a  deed  was  executed  on  a  certain  date  where 
under  the  facts  admitted  it  was  executed 
on  a  different  date  was  harmless.  Grogan 
V.  Valley  Trading  Co.  [Mont.]  76  P.  211. 
Erroneous  refusal  to  consider  second  appli- 
cation for  compulsory  reference  on  ground 
that   prior    application    had   been   denied    by 


another  judge  cannot  be  regarded  as  harm- 
less on  the  ground  that  reference  was  not 
allowable.  Hart  v.  Godkin  [Wis.]  100  N  W. 
1057. 

45.  Home  Ins.  Co.  v.  Lowenthal  [Miss.] 
36  So.  1042.  Opening  case  after  argument 
for  proof  of  immaterial  fact.  Western  Union 
Tel.  Co.  V.  Roberts  [Tex.  Civ.  App.]  78  S. 
W.   522. 

46.  Surplusage  in  order  entered  on  re- 
mittitur after  reversal.  In  re  Hopkins'  Will, 
93  App.  DIv.  618,  87  N.  Y.  S.  793.  A  writ 
of  possession  which  Is  inoperative  as  to  the 
party  in  actual  possession  of  land  is  harm- 
less to  an  execution  plaintiff  in  a  suit  against 
such  possessor.  Stone  v.  McClellan  [Tex. 
Civ.    App.]    81    S.    W.    751. 

47.  Denial  of  a  motion  for  new  trial  on 
an  erroneous  ground  Is  harmless  where  the 
same  result  must  be  reached  If  the  new 
trial  is  granted.  Garofalo  v.  Prlvidl,  43  Misc 
359,  87  N.  T.   S.   467. 

48.  Where  a  full  statement  of  facts  is 
agreed  upon  by  the  attorneys  for  both  par- 
ties and  approved  by  the  court,  appellant  is 
not  prejudiced  by  a  refusal  to  require  the 
stenographer  to  transcribe  his  notes.  Davis 
V.  Pullman  Co.   [Tex.  Civ.  App.]   79  S.  W.  635. 

49.  See   2   Curr.  L.   170. 

50.  Refusal  of  nonsuit  cured  by  later 
testimony.  Esler  v.  Camden  &  S.  R.  Co.  [N. 
J.  Law]  58  A.  113.  Direction  of  verdict  on 
one  count  harmless  where  another  present- 
ing same  issue  is  submitted  to  jury.  John- 
son V.  Holland  [Iowa]  99  N.  W.  708.  An  ob- 
jection to  the  admission  of  the  papers  in  an 
accounting  by  an  administrator  held  to  have 
been  overcome  by  the  subsequent  condtict 
of  the  party  making  It.  Magee  v.  Magee, 
SO  App.  DIv.  637,  80  PT.  T.  S.  757.  Irregular- 
ity in  an  order  leaving  it  to  the  discretion  of 
the  notary  to  take  any  five  out  of  nine  per- 
sons appointed  to  compose,  a  family  meet- 
ing Is  cured  by  the  act  of  the  notary  in 
calling  all  nine  of  such  persons  to  the  meet- 
ing.    Succession  of  Carbajal  [La.]   36  So.   41. 

51.  Excluded  evidence  afterrrards  admit- 
ted: Dick  V.  Zimmerman,  207  111.  636,  69 
N.  E.  754;  Mulligan  v.  Smith  [Colo.]  76  P. 
1063;  Buckalew  v.  Quincy,  etc.,  R.  Co.  [Mo. 
App.]  81  S.  W.  1176;  Kelly  v.  Johnson,  135 
N.  C.  650,  47  S.  E.  672;  Haney-Campbell  Co. 
V.  Preston  Creamery  Ass'n,  119  Iowa,  188, 
93  N.  W.  297.  Sustaining  objections  to  cross 
interrogatories  afterwards  permitted.  First. 
Nat.  Bank  v.  Leech,  207  111.  215,  69  N.  E.  890. 

Admitted  testimony  cured  liy  later  evi- 
dence: Immaterial  evidence  made  material 
by  subsequent  evidence.  Central  of  Geor- 
gia R.  Co.  V.  Martin  [Ala.]  36  So.  426.  A 
party  cannot  complain  of  the  admission  of 
evidence  over  his   objection  where  he  after- 
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or  excluding  evidence"  by  reinstating  it,"  by  withdrawal  of  objections  to  com- 
petency of  witness/*  by  proceeding  with  trial  of  issues  of  fact  after' denial  of  de- 
murrer to  evidence/'  by  instructions/"  by  taking  the  case  or  question  from  the 
jury/^  by  other  corrective  rulings  or  proceedings/*  by  verdict  or  findings/'  by 


wards  permits  similar  evidence  to  be  intro- 
duced without  objection.  City  of  San  An- 
tonio V.  Potter,  31  Tex.  Civ.  App.  263,  71  S. 
'W.  764;  Soutliern  Kansas  R.  Co.  v.  Sage  [Tex. 
Civ.  App.]- 80  S.  "W.  1038;  Ruth  v.  St.  Louis 
Transit  Co.,   98  Mo.  App.  1,  71  S.  W.  1055. 

52.  Brown  v.  Illinois,  etc.,  R.  Co.,  209  III. 
402,  70  N.  E.  905;  Logan  v.  Metropolitan  St. 
R.  Co.  [Mo.]  82  S.  W.  126;  "Western  Union 
Tel.  Co.  V.  Hamilton  [Tex.  Civ.  App.]  81  S. 
W.  1052;  Fox  v.  Metropolitan  St.  R.  Co.,  93 
App.  Div.  229,  87  N.  T.  S.  754;  Bauer  v.  Du- 
bugue,  122  Iowa,  500,  98  N.  "W.  355;  Hess  v. 
Lucas,  122  Iowa,  517,  98  N.  W.  466;  Mc- 
Naughton  v.  Smith  [Mich.]  99  N.  W.  382; 
Cowies  V.  Lovin,   135   N.  C.  488,  47   S.  B.    610. 

53.  Crane  v.  Bennett,  77  App.  Div.  102, 
79  N.  Y.   S.   66. 

54.  Carpenter  v.  Coats  [Mo.]  81  S.  W. 
1089.  Objection  to  competency  of  witness 
to  transactions  with  deceased  held  waived  by 
cross-examination.  Edwards  v.  Latimer  [Mo.] 
82  S.  W.   109. 

55.  Supreme  Forest  of  Woodman  Circle 
V.  Stratton  [Kan.]  75  P.  472;  City  of  Port 
Townsend  v.  Lewis,  34  Wash.  413,  75  P.  982. 
Weakness  of  plaintiff's  evidence  held  sup- 
plied by  defendant.  City  of  Covington  v. 
Jones,   25  Ky.  L.  R.   1983,  79  S.  W.   243. 

56.  Curing  refusal  to  strike  pleadings. 
Urdangen  &  Greenberg  Bros.  v.  Doner,  122 
Iowa,  533,  98  N.  W.  317;  Turner  v.  Faubion 
[Tex.  Civ.  App.]  81  S.  W.  810.  Overruling 
demurrer  to  plea,  Fuqua  v.  Gambill  [Ala.] 
37  So.  235.  An  affirmative  charge  for  de- 
fendant on  certain  counts  cures  errors'  aris- 
ing on  the  pleadings  and  trial  as  to  those 
counts.  Louisville  &  N.  R.  Co.  v.  Sullivan 
Timber   Co.,    138   Ala,    379,    35    So.    327.      Re- 

■fusal  to  submit  Issue  held  cured  by  instruc- 
tion. National  Cash  Register  Co.  v.  Hill  [N. 
C]    48   S.  E.   637. 

Cnrlns  erroneons  evidence:  Lazier  Cas 
Engine  Co.  v.  Du  Bois  [C.  C.  A.]  130  F.  834; 
Choctaw,  etc.,  R.  Co.  v.  True  [Tex.  Civ.  App.] 
80  S.  W.  120;  Texas  Portland  Cement  &  Lime 
Go.  V.  Ross  [Tex.  Civ.  App.]  81  S.  W.  94; 
Cheek  v.  Oak  Grove  Lumber  Co.,  134  N.  C. 
225,  46  S.  E.  488;  Chicago,  etc.,  R.  Co.  v. 
Longbottora  [Tex.  Civ.  App.]  80  S.  W.  542; 
McCartney  v.  Washington  [Iowa]  100  N.  W. 
80;  Muller  v.  Parcel  [Neb.]  99  N.  W.  684. 
Withdrawing  improper  evidence  from  jury. 
Coine  v.  Chicago,  etc.,  R.  Co..  123  Iowa,  458, 
99  N.  W.  134;  Groh's  Sons  v.  Groh,  80  App. 
Div.  85,  80  N.  Y.  S.  438;  St.  Paul  Fire  & 
Marine  Ins.  Co.  v.  Haskin  [Kan.]  77  P.  106. 
It  is  not  error  to  refuse  to  strike  out  evi- 
dence as  not  responsive  where  it  was  given 
in  good  faith  and  was  responsive  to  the 
questions  as  the  witness  understood  them, 
when  the  court  subsequently  instructed  the 
Jury  to  disregard  It.  Palmer  v.  Smith,  76 
Conn.  210,  56  A.  516.  Prejudicial  testimony 
of  malice  In  libel  suit  held  not  cured  by 
instruction  to  disregard  It.  Illinois  Cent.  R. 
Co.   V.   Ely   [Miss.]    35   So.   873. 

Rejection    of    evidence!      Held    aggravated 
by   charge.     Gulnn   v.   Iowa   &   St.  L.   R.  Co.  I 
riowal   101   N.    W.    94.      Erroneous   exclusion  I 


of  contradictory  evidence  cured  by  instruc- 
tion withdrawing  the  evidence  sought  to  be 
contradicted.  Shoup  v.  Marks  [C.  C.  A.]  128 
F.   32. 

Curlngr  other  parts  of  charge  i  Baker  v. 
Independence  [Mo.  App.]  81  S.  W.  501;  Nel- 
son V.  Young,  91  App.  Div.  457,  87  N.  Y.  S. 
69;  International,  etc.,  R.  Co.  v.  'Villareal 
[Tex.  Civ.  App.]  82  S.  W.  1063;  Galveston, 
etc.,  R.  Co.  V.  Perry  [Tex.  Civ.  App.]  82  S. 
W.  343;  Schaefer  v.  Anchor  Mut.  Fire  Ins. 
Co.  [Iowa]  100  N.  W.  857;  Texas  Portland 
Cement  &  Lime  Co.  v.  Lee  [Tex.  Civ.  App.] 
82  S.  W.  306;  Logan  v.  Metropolitan  St.  R. 
Co.  [Mo.]  82  S.  W.  126;  Abbott  v.  Stiff  [Tex. 
Civ.  App.]  81  S.  W.  562;  Gulf,  etc.,  R.  Co.  v. 
French  [Tex.  Civ.  App.]  82  S.  W.  1050. 

Not  cured  by  snbaeqnent  charge  in  con- 
flict therewith.  Citizens'  R.  Co.  v.  Sinclair 
[Tex.  Civ.  App.]  81  S.  W.  329;  Lane  v.  Calby, 
95  App.  Div.  11,  88  N.  Y.  S.  465;  In  re  Knox's 
Will,  123  Iowa,  24,  98  N.  W.  468;  Missouri, 
etc.,  R.  Co.  V.  HufC  [Tex.]  81  S.  W.  525; 
Johnson  v.  Guld,  etc.,  R.  Co.  [Tex.  Civ   App.] 

81  S.  W.  1197. 
Curing;     erroneous      remarks      of     counsel. 

Weeks  v.  Scharer  [C.  C.  A.]  129  F.  333.  Not 
cured  by  admonition  of  ceurt  or  by  instruc- 
tions. Hillman  v.  Detroit  United  R.  Co. 
[Mich.]  100  N.  W.  399.  If  the  court  over 
proper  objection  erroneously  permits  coun- 
sel to  persist  in  prejudicial  argument,  an  in- 
struction to  disregard  or  not  consider  the 
improper  remarks  will  not  as  a  general  rule 
cure  the  error.     Rulison  v.  Collins   [Ind.  T.] 

82  S.   W.    748. 

57.  Withdrawal  of  issue  heals  admission 
of  improper  evidence  thereon.  Howard  v. 
Lamonl  [Iowa]  100  N.  W.  62;  Mobile,  etc., 
R.  Co.  V.  Bromberg  [Ala.]  37  So.  395. 

58.  Abandonment  of  theory  set  up  by 
pleading  cures  refusal  to  strike.  Urdangen 
&  Greenberg  Bros.  v.  Doner,  122  Iowa,  533. 
98  N.  W.  317.  An  erroneous  ruling  overrul- 
ing a  demurrer  is  error  without  prejudice 
where  the  pleading  is  afterward  amended 
and  the  case  tried  and  submitted  on  the 
amended  pleading.  Brown  v.  Brown  [Neb.] 
98  N.  W.  718.  Refusal  to  allow  one  counsel 
to  argue  certain  question  is  cured  by  recon- 
sideration and  allowing  other  counsel  to 
argue  It.  Farnsworth  v.  Fraser  [Mich.]  100 
y.  W.  400.  Granting  new  trial  cures  erroneous 
admission  of  evidence.  Fox  v.  Metropolitan 
St.  R.  Co.,  93  App.  Div.  229,  87  N.  Y.  S.  754. 
^.mending  clerical  misprision  in  name  of  de- 
fendant in  decree.  Fay  v.  Stubenrauch,  141 
Cal.  673,  75  P.  174.  Reconsideration  of  ruling 
Tn  objection  to  cross-examination.  Wynn  v. 
Pollowlll,   98  Mo.  App.  463,  72  S.  W.   140. 

69.  Hess  V.  Lucas,  122  Iowa,  517,  98  N. 
W.  466.  'Verdict  for  less  than  plaintiff  was 
entitled  to  recover  under  evidence  held  cor- 
rective of  error  in  overruling  challenge  to 
iuror.  Choctaw,  etc.,  R.  Co.  v.  True  [Tex. 
Civ.  App.]  80  S.  W.  120.  Will  not  cure  preju- 
llclal  argument  directed  against  right  to 
recover.  Chicago,  etc.,  R.  Co.  v.  Jones  [Tex. 
Civ.   App.]   81   S.   W.   60. 

Cure   of   rulings   on   pleadings  t      Demurrer 
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HEALTH  §  1. 


3  Cur.  Law. 


iudgment/"  or  by  a  remittitur  of  damages."^  Even  where  the  jury  are  the  judges 
of  the  law  and  the  evidence,  instructions  prejudicial  to  plaintiff  may  cause  reversal, 
though  a  verdict  for  defendant  has  been  rendered.'"' 


HEALTH.  S3 


§  1.    Validity   and    Constmcflon   of   Health 
Regrnlatlons     (1500). 

§  2.     Health   Boards   and   Officers    (1591). 


§  3.'  Care  and  Control  of  Contagrlons  or 
Infectious  Diseases  (1502).  Reimbursement 
(1592).  AHowance  of  Claims  (1593).  Negli- 
gence  (1593). 


§  1.  Yalidity  and  construction  of  health  regulations.^*' — If  statutes  pur- 
porting to  have  been  enacted  to  protect  the  public  health  have  a  substantial  relation 
to  that  object,  they  are  a  valid  exercise  of  the  police  power,  though  seemingly  un- 
reasonable or  unwise,"^  if  otherwise  inoffensive  to  the  constitution.®"     Such  are 


to  answer.  Guthrie  v.  Carpenter,  162  Ind. 
417,  70  N.  E.  486.  Refusal  to  strike  plea  of 
set-off  and  counterclaim.  Owen  v.  American 
Nat.  Bank  [Tex.  Civ.  App.]  81  S.  W.  988. 
Where  facts  found  support  and  the  Judgment 
rests  on  the  second  paragraph  of  a  com- 
plaint, it  was  harmless  error  to  overrule  a 
demurrer  to  the  first  paragraph.  Connor  v. 
Andrews  Land  Home  &  Improvement  Co.,  162 
Ind.  338,  70  N.  E.  376.  Error  in  assuming 
Jurisdiction  of  a  counterclaim  setting  up 
claim  beyond  the  Jurisdiction  of  the  court  is 
immaterial  where  Jury  fail  to  allow  any- 
thing on  it.  Rylie  v.  Elam  [Tex.  Civ.  App.] 
79   S.  W.   326. 

Cnrlns  exclusion  of  evidence:  Spink  v. 
New  York,  etc.,  R.  Co.  [R.  I.]  58  A.  499; 
Southern  Ind.  R.  Co.  v.  Moore  [Ind.  App.]  71 
N.  E.  516.  "Verdict  of  no  cause  of  action 
cures  rejection  of  evidence  of  damages.  Niel- 
sen V.  Cedar  County  [Neb.]  98  N.  "W".  1090. 
Evidence  as  to  benefits  cured  by  verdict  de- 
nying damages  and  benefits.  Marks  v.  Brad- 
shaw  Mountain  R.  Co.   [Ariz.]  ,76  P.  470. 

Admitted  evidence  cured:  Proper  v.  Lake 
Shore,  etc.,  R.  Co.  [Mich.]  99  N.  W.  283. 
Findings  opposed  to  erroneous  evidence. 
Head  v.  Selleok,  76  Conn.  706,  57  A.  281. 
Verdict  for  less  than  proper  evidence  shows 
plaintiff  entitled  to.  Choctaw,  etc.,  R.  Co.  v. 
True  [Tex.  Civ.  App.]  80  S.  W.  120;  Abbitt  v. 
St.  Louis  Transit  Co.  [Mo.  App.]  79  S.  "W.  496. 
Verdict  for  one-twentieth  of  amount  esti- 
mated by  improper  conclusion.  Ramsey  v. 
Flowers  [Ark.]  80  S.  W.  147.  Error  in  al- 
lowing a  hypothetical  question  as  to  whether 
an  Iron  safe  clause  in  a  Are  insurance  policy 
was  material  to  the  risk  is  harmless  where 
the  Jury  find ,  that  the  clause  was  waived. 
Hanna  &  Co.  v.  Orient  Ins.  Co.  [Mo.  App.] 
82  S.  VV".  1115. 

Cnrlns  errors  In  charge:  Butler  V.  Barret, 
130  P.  944;  Puqua  v.  Gambill  [Ala.]  37  So. 
235;  Hurst  v.  Benson  [Tex.  Civ.  App.]  71  S. 
W.  417;  Reed  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
[Mo.  App.]  80  S.  W.  919;  Eastland  v.  Maney 
[Tex.  Civ.  App.]  81  S.  W.  574;  CorneU  v. 
Standard  Oil  Co.,  91  App.  Div.  345,  86  N.  Y.  S, 
633;  Chicago,  etc.,  R.  Co.  v.  Linn,  30  Ind.  App. 
88  65  N.  E.  552;  Emerson  v.  Metropolitan 
Life  Ins.  Co.,  185  Mass.  316,  70  N.  E.  200. 
Verdict  of  no  injury  cures  charge  on  failure 
to  procure  proper  treatment  for  injury.  Rob- 
ertson V.  Texas  &  P.  R.  Co.  [Tex.  Civ.  App.] 
79  S.  .W.  96.  Verdict  only  one  proper  under 
evidence.      Fred   Krug   Brew.    Co.   v.   Healey 


[Neb.]  99  N.  W.  489.  Measure  of  damages, 
error  cured  by  verdict  for  defendant.  Proper 
V.  Lake  Shore,  etc.,  R.  Co.  [Mich.]  99  N.  W. 
283;  WofCord  v.  Buchel  Power  &  Irrigation 
Co.  [Tex.  Civ.  App.]  80  S.  W.  1078;  Douglass 
V.  Agne  [Iowa]  99  N.  W.  550;  Wilhelm  v. 
Donegan,  143  Cal.  50,  76  P.  713.  Instruction 
giving  wrong  rate  of  Interest.  Change  of 
law.  Verdict  for  less  than  proper  rate. 
Thompson  v.  Purdy  [Or.]  77  P.  113.  Cf. 
Hoffman  V.  Loud  &  Sons  Lumber  Co.  [Mich.] 
100  N.  W.  1010.  Withdrawal  of  issue  of  mal- 
ice In  an  assault  is  harmless  where  no  actual 
damage  is  found.  Robinson  v.  Halley  [Iowa] 
100  N.  W.  328.  An  instruction  authorizing  a 
verdict  by  three-fourths  of  the  jury  in  ac- 
cordance with  an  invalid  statute  Is  harmless 
where  the  verdict  rendered  was  unanimous. 
Adams  Exp.  Co.  v.  Aldridge  [Colo.  App.]  77 
P.  6. 

Curing  refusal  to  charge:  Pearl  v.  Benton 
Tp.  [Mich.]  100  N.  W.  18-8. 

Curing  special  interrogatories:  Hebbe  v. 
Maple  Creek  [Wis.]  99  N.  W.  442.  Refusal  of 
instruction  to  find  for  defendant  if  they  find 
a  certain  fact  is  harmless  where  the  jury 
fail  to  find  that  fact.  Brown  v.  McNair  [Ind. 
T.]  82  S.  W.  677. 

60.  Conner  v.  Andrews  Land,  Home  &  Im- 
provement Co.,  162  Ind.  338^  70  N.  E.  376. 
Judgment  appeared  to  be  based  only  on 
counts  as  to  which  there  was  no  dispute. 
Rulings  on  others  not  material.  Bickerdike 
V.  State  [Cal.]  78  P.  270.  Where  plaintiff 
comes  of  age  pending  suit,  failure  to  amend 
before  trial  by  striking  out  the  next  friend 
is  not  prejudicial  where  plaintiff  has  Judg- 
ment Including  costs.  Bernard  v.  Pittsburg 
Coal  Co.   [Mich.]   100  N.  W.  396. 

61.  Vedder  v.  Delaney,  122  Iowa,  583,  98  N. 
W.  373;  Redinger  v.  Jones  [Kan.]  75  P.  997; 
Howell  &  Co.  V.  Dickerson  [Mo.  App.]  78  S. 
W.  655;  Lynch  v.  Burns  [Tex.  Civ.  App.]  79 
S.  W.  1084. 

62.  Paxton  v.  Woodward  [Mont.]  78  P.  216. 

63.  Compare  titles  Adulteration,  3  Curr.  L. 
47;  Food,  3  Curr.  L.  1433;  Cemeteries,  3  Curr. 
L.  665;  Medicine  and  Surgery,  2  Curr.  L.  887; 
Nuisances,  2  Curr.  L.  1062. 

64.  See  2  Curr.  L.  173. 

65.  State  v.  Hyman  [Md.]  57  A.  6.  Acts 
1902,  p.  121,  c.  101,  relating  to  the  manufac- 
ture of  clothing  in  sweatshops,  held  to  have 
a  substantial  relation  to  the  public  health; 
not  invalid  as  clothing  officials  with  arbi- 
trary power;  and  a  valid  exercise  of  the  po- 
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statutes  providing  for  vaccination  of  all  school  children,"^  or  to  compel  the  filling 
or  clearing  and  drainage  of  swamp  lands  liable  to  breed  malaria  or  other  diseases/* 
or  to  compel  installation  of  sanitary  plumbing  in  tenement  houses.""  The  fact 
that  a  statute  providing  for  the  exercise  of  that  -power  compensates  the  owner  of 
the  land  does  not  make  it  an  exercise  of  the  right  of  eminent  domain  rather  than 
of  the  police  power.'*  While  the  physical  condition  of  a  pupil,  rendering  vaccina- 
tion dangerous,  may  be  a  good  defense  as  against  a  general  order  of  compulsory 
vaccination,'^  it  is  no  reason  for  excepting  such  pupil  from  a  resolution  of  a  school 
board  excludii\g  -from  attendance  all  pupils  who  have  not  been  vaccinated.'" 

J  ^  Health  boards  and  officers.''^ — In  New  Hampshire,  the  councils  of  cities 
exercise  powers  of  town  boards  of  health,'*  whence  they  may  commit  care  of  con- 
tagious diseases  to  the  poor  officer  and  the  city  physician.  In  Indiana,  delay  in 
choosing  a  subofficer  was  held  not  fatal." 

Powers  and  duties. — Powers  conferred  by  statute  on  local  boards  for  the  pres- 
ervation of  the  public  health  should  be  liberally  construed,  so  that  they  may  be 
rendered  effective."  Accordingly  they  have  been  upheld  in  making  rules  to  be  ob- 
served in  barber  shops,  to  prevent  the  spread  of  contagious  skin  diseases,  and  in 
requiring  the  payment  of  license  fees."  A  town  board  of  health  is  not  authorized 
to  take  steps  relative  to  a  nuisance  until  it  has  ascertained  that  a  nuisance  exists.'* 


Uce  power  of  the  state.  Id.  The  laws  apply 
only  to  the  manufacture  of  clothing'  intend- 
ed for  sale.  Id.  In  passing  on  the  validity 
of  a  statute,  courts  may  take  judicial  notice 
that  the  manufacture  of  clothing  in  sweat- 
shops under  unsanitary  conditions  is  likely 
to  breed  and  spread  disease.     Id. 

66.  Vaccination  laws  applying  to  all 
school  children  are  uniform  in  operation,  are 
not  class  legislation,  and  do  not  conflict  with 
the  fourteenth  amendment  to  the  Federal 
constitution.  French  v.  Davidson  [Cal.]  77  P. 
663.  "School  sink"  provision  of  Tenement 
House  act  does  not  deny  equal  protection  of 
the  laws  by  being  applicable  only  to  cities 
of  the  first  class.  Tenement  House  Depart- 
ment of  New  York  v.  Moeschen  [N.  T.]  72  N. 
B.  231.  Nor  does  It  provide  for  a  taking  of 
property  without  compensation,  though  It 
necessitates  changes,  involving  more  or  less 
expense,  in  existing  buildings.     Id. 

67.  Cal.  St.  1889,  p.  32.  French  V.  David- 
son [Cal.]  77  P.  663.  Abeel  v.  Clark,  84  Cal. 
226,  24  P.  383,  approved  and  followed.  See 
note  on  Vaccination,  2  Curr.  L.  176. 

68.  Rude  v.  St.  Marie  [Wis.]   99  N.  W.  460. 

69.  That  part  of  the  New  York  tenement 
house  act  requiring  all  school  sinks  in  ex- 
isting tenement  houses  to  be  removed  and 
water  closets  substituted  is  a  valid  exercise 
of  the  police  power  [Laws  1901,  p.  912,  c.  334, 
I  100,  as  amended  by  Laws  1902,  p.  937,  c. 
352,  §  47].  Tenement  House  Department  of 
New  Tork  v.  Moeschen  [N.  T.]  72  N.  E.  231. 

70.  Rude  V.  St.  Marie  [Wis.]  99  N.  "W.  460. 

71.  72.  Hutchins  v.  School  Committee  of 
Durham  [N.  C]  49  S.  B.  46. 

73.  See  2  Curr.  L.   176. 

74.  Under  N.  H.  Pub.  St.  1901,  o.  50,  5  9. 
vesting  in  city  councils  the  powers  of  town 
boards  of  health,  the  council  of  Nashua  had 
power  to  place  control  of  contagious  dis- 
eases In  the  overseers  of  the  poor  and  the 
city  physician.  Congdon  v.  Nashua,  72  N.  H. 
468,  57  A.  686.  Laws  N.  H.  1897,  p.  37,  c.  45, 
substituting  in  towns  boards  of  health  for 
health  officers,  to  be  appointed  by  selectmen 


Instead  of  being  elected,  does  not  apply  to 
cities.    Id. 

75.  Ejection  of  secretary:  A  board  of 
health  commissioners  failed  to  elect  a  sec- 
retary at  their  December,  1903,  meeting,  as 
required  by  law,  but  elected  one  on  January 
5th  following.  Held,  election  valid  and  sec- 
retary was  entitled  to  serve  during  1904 
[Acts  1891,  p.  16,  c.  15,  §  8  construed].  Hen- 
dershot  v.  State,  162  Ind.  69,  69  N.  B.  679. 

76.  La  Porta  v.  Board  of  Health  of  Hobo- 
ken  [N.  J.  Law]  68  A.  115. 

77.  Under  powers  conferred  by  Gen.  St.  §§ 
49,  39,  pp.  1644,  1642.  La  Porta  v.  Board  of 
Health  of  Hoboken  [N.  J.  Law]  58  A.  115. 

78.  Could  not  levy  a  fine  for  obstructing 
a  private  drain  until  it  was  shown  that  a 
nuisance  resulted,  and  until  they  had  com- 
plied with  provisions  of  Laws  1893,  pp.  1502, 
1506,  c.  661,  §§  21,  25.  Town  of  Fayette  v. 
Greenleaf,  44  Misc.  352,  89  N.  T.  S.  1093. 

note:.  Abatement  of  nulsaneeei:  A  board 
of  health  may  abate  a  nuisance  per  se,  even 
though  not  empowered  to  do  so  by  ordinance. 
State  v.  Henzler  [N.  J.]  41  A.  228.  A  board 
may  order  destruction  of  property  if  a  nui- 
sance can  be  abated  In  no  other  way.  City 
of  Savannah  v.  Mulligan,  95  Ga.  323,  22  S.  E. 
621,  61  Am.  St.  Rep.  86.  But  it  must  be  clear 
that  destruction  is  necessary.  Health  De- 
partment V.  Dassari,  21  App.  Div.  348,  47  N. 
Y.  Supp.  641. 

Notice  must  usually  be  given  the  owner 
of  property  before  a  nuisance  Is  abated. 
People  v.  Board  of  Health,  140  N.  Y.  1,  35  N. 
B.  320,  37  Am.  St.  Rep.  522,  And  failure  to 
give  notice  may  render  action  of  the  board 
void.  Watuppa  Reservoir  Co.  v.  MacKenzie, 
132  Mass.  71;  Hall  v.  Staples,  166  Mass.  399, 
44  N.  E.  351. 

By  great  weight  of  authority  a  board  of 
health  has  no  power  to  conclusively  deter- 
mine whether  a  nuisance  exists  or  not.  Peo- 
ple V.  Board  of  Health,  140  N.  Y.  1,  35  N.  B. 
320,  37  Am.  St.  Rep.  522;  Hutton  v.  Camden, 
39  N.  J.  Law,  122,  23  Am.  Rep.  203;  Salem 
V.  Eastern  R.  Co.,   98  Mass.  431,  96  Am.  Dec. 
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The  power  of  a  health  board  to  erect  a  pest  house  must  be  so  exercised,  and  the 
pest  house  so  located,  as  not  to  destroy  private  rights  to  property,  unless  the  par- 
ticular act  in  question  is  expressly  or  impliedly  authorized  by  statute." 

School  boards  may  require  yaccination  as  a  prerequisite  to  attendance  at 
schools.*" 

A  city  physician  is  bound  to  attend  to  patients  afflicted  with  a  contagious  dis- 
ease who  are  "under  the  care  of  the  city  authorities."" 

Proceedings  of  health  officers  and  the  review  of  them  are  statutory.*'' 

§  3.  Care  and  control  of  contagious  or  infectious  diseases.  LiaMlity  for  ex- 
pense.— Personal  expenses  of  a  person  are  first  chargeable  to  him*^  and  if  he  be 
pauper,  then  to  the  public  according  to  the  statutes.**  Under  present  Minnesota 
laws,  the  county  in  which  a  town,  village  or  borough  which  has  incurred  expense 
in  dealing  with  diseases  dangerous  to  the  public  health  is  located,  is  solely  liable 
for  such  expense.*"  A  county  is  not,  however,  liable  for  the  expense  incurred  in 
caring  for  a  particular  individual.*"  The  statutes  making  the  county  instead  of 
ihe  town,  village,  or  borough  concerned,  liable,  did  not  afEect  rights  vested  by  con- 
tract before  their  passage.*' 

In  Maine,  a  person  suffering  from  a  contagious  disease  and  cared  for  by  the 
local  health  board  is  not  chargeable  with  any  part  of  the  expense  incurred  unless 
he  can  pay  the  entire  amount;  nor  can  he  be  charged  with  the  amount  unless  he  is 
"able"  to  pay  at  the  time  of  his  discharge;  the  fact  that  he  subsequently  became 
fible  to  pay  does  not  make  him  liable.** 

In  Kentucky,  county  physicians  cannot  recover  from  the  county  for  services 
rendered,  during  an  epidemic,  to  persons  able  to  pay  for  such  services.*"  The  bur- 
den is  upon  a  physician  presenting  a  claim  to  show  that  persons  attended  were  un- 
able to  pay;  also  to  show  to  what  extent  charges  represent  services  in  enforcement 
of  necessary  sanitary  regulations."" 

Eeimbursement. — ^Eeimbursement  of  the  public  should  be  sought  primarily 
from  the  person  cared  for,  and  if  he  is  not  solvent,  then  from  the  place  where  his 


650;  Health  Department  v.  Rector  of  Trinity 
Church,  145  N.  Y.  32,  39  N.  B.  833,  45  Am.  St. 
Rep.  579.  The  fact  that  the  legislature  haa 
conferred  power  to  declare  and  abate  nui- 
sances does  not  make  a  board's  decisions  any 
more  conclusive.  Sawyer  v.  State  Board  of 
Health,  125  Mass.  182.  See  note  to  Blue  v. 
Beach  [Ind.]  80  Am.  St.  Rep.  212. 

79.  A  complaint  alleging  that  a  pest  house 
for  smallpox  patients  had  been  erected  close 
to  land  of  the  plaintiff,  whereby  such  land, 
formerly  suitable  for  residence  purposes, 
could  no  longer  be  so  used,  so  that  the  value 
and  enjoyment  of  the  land  was  destroyed.  Is 
not  demurrable.  Anable  v.  Montgomery 
County  Com'rs  [Ind.  App.]  71  N.  B.  272. 

SO  So  held  uilder  charter  of  Durham,  pre- 
scribing general  powers  of  board.  Hutchins 
V.  School  Committee  of  Durham  [N.  C]  49  S. 

"Ej    46 

81.'  Laws  1899,  p.  335,  0.  100,  §  1,  and  or- 
dinances of  Nashua.  Congdon  v.  Nashua,  72 
N   H.  468,  57  A.  686. 

82.  Appeals  from  board  of  hcaltli  orders: 
Under  St.  1897,  p.  539,  c.  510,  the  appeal  to  a 
iurv  from  the  board  of  health  Is  only  from 
Jhe  quasi  Judicial  orders  authorized  by  §  3  of 
the  act,  not  from  the  rules  and  regulations 
nnthorized  by  §  1,  which  are  intended  to  be 
publlsh^ffo'r'^gen^ral  information  Nelson  v. 
State  Board  of  Health  [Mass.]  71  N.  B.  693. 


83,  84.  Town  of  Iosco  v.  Waseca  County 
Com'rs  [Minn.]  100  N.  W.  734;  Board  of 
Com'rs  of  Marshall  County  v.  Roseau  County 
[Minn.]  101  N.  W.  64;  Laurel  County  Court  v. 
Pennington  [Ky.]  80  S.  W.  820.  He  Is  liable 
only  when  he  can  pay  all  at  time  of  his  dis- 
charge. Inhabitants  of  Greenville  v.  Beauto 
[Me.]  58  A.  1026. 

85  Gen.  Laws  1883,  p.  185,  c.  132,  §  29, 
making  towns,  boroughs  or  villages  prima- 
rily liable,  has  been  repealed.  See  Laws  1901, 
p.  378,  0.  238.  Comstock  v.  Le  Sueur  County 
Com'rs  [Minn.]  99  N.  W.  427. 

86.  Distinction  drawn  between  Gen.  St. 
1894,  I  7073,  as  amended  In  1901  and  1902,  and 
Gen.  St.  1894,  §  7059.  Board  of  Com'rs  of 
Marshall  County  v.  Roseau  County  Com'rs 
[Minn.]  101  N.  "W.  164. 

87.  Comstock  v.  Le  Sueur  County  Com'rs 
[Minn.]  100  N.  W.  652,  on  reargument  over- 
ruling 99  N.  W.  427.  Cases  of  Village  of  Buf- 
falo Lake  v.  Renville  County  Com'rs,  89 
Minn.  402,  95  N.  W.  221,  and  Village  of  Lake 
Crystal  v.  Blue  Earth  County  Com'rs,  91 
Minn.  247,  97  N.  W.  888,  distinguished. 

88.  Construing  Rev.  St.  c.  18,  §  51.  In- 
habitants of  Greenville  v.  Beauto  [Me.]  58  A. 
1026. 

89.  90.  Laurel  County  Court  v.  Pennington 
tKy.]  80  S.  W.  820. 
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settlement  is."^  An  expenditure  illegal  for  want  of  authority  may  after  ratifica- 
tion'^  be  reimbursed." 

Allowance  of  claims. — In  Michigan,  the  decision  of  the  county  board  of  su- 
pervisors as  to  the  allowance  of  bills  incurred  by  local  boards  of  health  is,  if  made 
after  legal  investigation,  final.°*  But  the  county  board  cannot,  by  deferring  ac- 
tion, defeat  contract  rights  under  a  former  law.°°  A  bill,  not  on  its  face  im- 
proper, cannot  be  rejected  without  giving  the  claimant  an  opportunity  to  be  heard 
as  to  the  reasonableness  and  propriety  of  the  claim.""  In  an  action  to  recover 
for  services  from  the  county,  evidence  of  plaintiff's  appointment  as  a  member  of 
the  county  board  of  health  is  competent."'  One  who  as  part  of  his  official  duty 
has  attended  sick  persons"'  cannot  recover  beyond  his  salary,""  except  under  a 
special  contract.^"" 

Negligence. — A  city  is  not  liable  for  negligent  acts  of  its  officers  in  carrying 
out  ordinances  relating  to  the  care  of  persons  suffering  from  a  contagious  dis- 


ease.' 


HIGHWAYS  AND  STBEETS. 


S  1,  Definitions   and    Classification!)    (1594). 

§  2.  Establishment  l»y  Dedication,  Prescrip- 
tion, or  User  (1504).  To  Establish  a  High- 
way by  Prescription   (1595). 

{  3.  Estalillshment    by    Statutory    Proceed- 


ings (1506).  Occasion  or  Necessity  for 
Road;  Objections  (1596).  Location  (1597). 
Taking  and  Compensation  (1599).  Property 
Acquired   (1599). 

§  4.  Ascertainment   and   Resnrvey    (1600). 


91.  One  county  which  has  reimbursed  a 
village  for  expenses  Incurred  in  caring  for 
an  individual  cannot  be  reimbursed  by  the 
county  in  which  such  individual  has  a  legal 
settlement,  if  he  was  solvent  at  the  time 
[construing  Gen.  St.  1894,  S  7059].  Board  of 
Com'rs  of  Marshall  County  v.  Roseau  County 
Com'rs  [Minn.]  101  N.  W.  164.  Personal  ex- 
penses of  a  person  whose  residence  is  quar- 
antined are  not  a  proper  town  charge,  sub- 
ject to  reimbursement  by  the  county.  Town 
ot  Iosco  V.  VPaseoa  County  Com'rs  [Minn.] 
100  N.  W.  734. 

93,  93.  Where  the  chairman  of  a  town 
board  incurs  expense,  in  an  emergency,  with- 
out specific  authority  from  the  board,  the 
subsequent  allowance  and  auditing  of  the 
bills  by  that  body  is  a  sufficient  ratification 
to  authorize  reimbursement  by  the  county. 
Secretary  of  state  board  of  health  informed 
chairman  that  smallpox  was  prevalent;  lat- 
ter Immediately  employed  physician  and  es- 
tablished quarantine.  Town  of  Iosco  v.  Wa- 
seca County  Com'rs  [Minn.]  100  N.  W.  734. 

04.  Under  Pub.  Acts  1903,  p.  6,  No.  7. 
City  of  Monroe  v.  Monroe  County  Com'rs 
[Mich.]   100  N.  W.  896. 

95.  A  town  board  made  a  contract  with  a 
phvsician  to  care  for  certain  indigent  per- 
sons In  the  town  affected  by  contagious  dis- 
eases, at  a  time  when  the  county  was  liable 
for  such  services,  on  allowance  of  bills  there- 
for by  the  local  board.  After  services  were 
performed,  a  law  was  passed  permitting 
county  supervisors  to  pass  on  the  reason- 
ableness of  such  claims.  Held,  physician 
could  recover  under  his  contract,  though  the 
allowance  by  supervisors  was  deferred  until 
after  the  passage  of  the  act  mentioned.  Kapp 
V.  Washtenaw  County  Auditors  [Mich.]  100 
N.  W.   603. 

96.  Bill  for  services  of  "special  police- 
man" in  "smallpox  cases"  not  improper  on 
Its  face  City  of  Monroe  v.  Monroe  County 
Sup'rs   [Mich.]   100  N.  W.  896. 


97.  Laurel  County  Court  v.  Pennington 
[Ky.]  80  S.  W.  820. 

08,  09.  City  physician.  Congdon  v.  Nash- 
ua,  72  N.  H.  468,  57  A.  686. 

100.  Health  ofHcers  of  Nashua,  N.  H.,  have 
no  such  power  to  contract.  Congdon  v. 
Nashua,  72  N.  H.  468,  57  A.  686. 

101.  Action  does  not  lie  against  a  city  for 
alleged  wrongful  death  resulting  from  re- 
moval to  smallpox  pest  house.  Ky.  St.  1903, 
§  6,  does  not  apply.  Twyman's  Adm'r  v. 
Board  of  Councilmen  of  Frankfort,  25  Ky  L. 
R.  1620,  78  S.  W.  446.  The  fact  that  the  acts, 
alleged  to  be  negligent,  were  directed  by  the 
city,  does  not  make  the  city  a  participant 
therein.  Id.  City  is  not  liable  for  Injuries 
alleged  to  have  been  received  from  the  con- 
dition of  the  pest  house  to  which  plaintiff 
had  been  forcibly  removed.  Having  v.  Cov- 
ington,  25  Ky.  L.  R.   1617,  78  S.  W.   431. 

Note:  In  so  far  as  a  municipality  under- 
takes the  duty  of  making  and  enforcing 
quarantine  regulations  and  other  laws  for 
the  promotion  of  the  public  health,  it  is  in 
the  performance  of  governmental  functions^ 
.and  its  officers  are  not  agents  for  whose  ac- 
tion or  inaction  it  is  answerable.  Bryant  v. 
St.  Paul,  33  Minn.  289,  53  Am.  Rep.  31;  Ogg 
v.  Lansing,  35  Iowa,  495,  14  Am.  Rep.  499; 
Barbour  v.  Ellsworth,  67  Me.  294;  James  v. 
Harrodsburg,  85  Ky.  191,  7  Am.  St.  Rep.  589. 
If,  however,  the  municipality,  acting  through 
its  health  officers  or  otherwise,  creates  a  nui- 
sance injurious  to  private  property,  it  Is  an- 
swerable for  the  damages  resulting,  and  this 
rule  has  been  applied  in  favor  of  a  person 
whose  property  was  damaged  by  the  erection 
and  maintenance  of  a  pest  house  in  close 
proximity  to  his  dwelling  (Haag  v.  Board  of 
Com'rs,  60  Ind.  511,  28  Am.  Rep.  654);  or  by 
discharge  on  his  premises  of  foul  contents 
of  a  sewer  (Franklin  M'^harf  Co.  v.  Portland, 
67  Me.  46,  24  Am.  Rep.  1). — Prom  note  to 
Hurst  V.  Warner,  102  Mich.  328,  at  p.  548. 
And  see  Anable  v.  Board  of  Com'rs  [Ind. 
.^pp.]  71  N.  B.  272;  cited  above,  in  §  2. 
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§  5.  Alterations   and   Extensions    (1001). 

§  6.  Chanee   of  Grade    (1601). 

§  7.  Improvement  and  Repair    (1603). 

§  8.  Abandonment    and   Dlmlnntlon    (1605). 

§  9.  Vacation    (1605). 

§  10.  Street  and  HlghTray  Officers  and  Dis- 
tricts  (1607). 

§  11.  Fiscal    Aflairs    (1607). 

§  12.  Control  by  Public,  and  Pabllc  Regn- 
latlons    (1608). 

§  13.  Rights    of    Public    Use,    traw    of    the 
Road    (1610). 

§  14.  Riehts    of   Abutters    (1613).     Owner- 
ship of  Pee  (1614). 

§  15.  Defective  or  Unsafe  Streets  or  Hleh- 
ways   (1615). 
A.  Liability    of    Municipalities    in    Gen- 
eral   (1615). 


B.  Notice    of   Defect    (1618). 

C.  Sidewalks  (1619). 

D.  Barriers,       Railings,       and       Signals 
(1620). 

E.  Snow   and   Ice    (1620). 
P.  Defects     Created     or     Permitted     by 

Abutting       Owners      and        Others 
(1621). 

G.  Persons       Entitled        to       Protection 
(1622). 

H.  Remote  and  Proximate   Cause  of  In- 
Jury    (1623). 

I.  Contributory  Negligence  of  Person  In- 
jured  (1623). 

J.  Notice  of  Claim  for  Injury  and  Intent 
to    Sue    (1625). 

K.  Actions    (1626). 
§  16.  Injury    to,    Obstructions    of,    or    En- 
croachment on,  Street  or  Hiehnay  (1628). 

§  1.  Definitions  and  classifications.''^ — A  highway  is  a  thoroughfare  by  which 
people  in  different  places  may  reach  and  comimmicate  with  each  other,^  but  public 
highways  within  a  statute  are  such  only  as  come  within  its  express  provisions.* 

To  become  a  public  road,  all  obstructions  need  not  be  removed,*  and  if  free 
and  common  to  all,  it  is  a  public  road,  though  it  be  of  exceptional  advantage  to 
some.'*  All  public  streets  are  highways,  but  all  highways  are  not  streets,"  and  in 
the  absence  of  a  showing  to  the  contrary,  all  streets  in  a  city  are  presumed  to  be 
public  streets,''  but  an  alley  is  not  necessarily  a  street.*  The  term  street,  in  its 
broad  sense,  includes  both  the  roadway  for  vehicles  and  the  sidewalk  for  pedes- 
trians.° 

§  3.  Establishment  by  dedication^  prescription,  or  user}" — Dedications^  and 
lawful  acceptances^  3j,g  necessarVj^^  but  when  these  concur,  no  definite  time  of  user 
is  requisite.^*    A  dedication  of  streets,  to  be  effectual,  must  be  by  the  owner  of  the 


1.  See    2   Curr.  L.   177. 

2.  McCann  v.  Johnson  County  Tel.  Co. 
[Kan.]  76  P.  870.  A  cul-de-sac  is  not  a 
thoroughfare.  By  some  authorities  it  may 
be  a  highway.  Gilfillan  v.  Shattuck,  142  Cal. 
27,  75  P.  646. 

3.  Distinguished  from  private  ways.  Roads 
not  coming  within  the  statute  declared  va- 
cated by  Rev.  St.  1901,  par.  3956.  Territory 
V.  Richardson  [Ariz.]  76  P.  456.  Roads  es- 
tablished without  authority  for  the  con- 
venience of  individuals  are  neither  public 
nor  private  roads.  Id.  Under  the  colonial 
laws,  a  county  road  was  one  which  was 
for  the  common  use  of  the  country  as  a 
whole,  as  a  nation.  Townsend  v.  Trustees 
of  Freeholders  and  Commonalty  of  Brook- 
haven.  97  App.  Div.  316,  89  N.  Y.  S.  982. 
A  bridge  connecting  city  streets,  purchased 
by  the  city  and-  transferred  to  the  county 
under  legislative  enactment,  is  not  thereby 
a  "legal  county  road."  Schroeder  v.  Mult- 
nomah  County   rOr.]    7fi  P.   772.  ,     ^„    „ 

4.  Kelly   v.    State    [Tex.    Cr.    App.]    80    S. 

^5.^^Heninger  v.   Peery,    102  Va.   896,   47    S. 
Tj*     1 013 

6.  The  term  highway  in  Code,  §  919  means 
a  traveled  street  as  distinguished  from  a 
'nere  space  laid  out  between  lots  and  blocks, 
which  may  sometimes  become  such.  Chris- 
man  V.  Omaha  &  C.  B.  R.  &  Bridge  Co.  [Iowa] 
100  N  W.  63.  Under  Code,  §  919,  a  street 
means  a  space  left  between  the  lots  of  a 
Plat  for  public  travel.  Id.  Until  acceptance 
a  street  of  a  dedicated  plat  Is  not  deemed 
a  road  or  a  public  thoroughfare.  W-  f^^ 
2  Curr    L    177.  n.  71.  also.  3  Curr.  L.  1052. 


7.  Gallamore  v.  Olympia,  34  Wash.  379, 
75  P.  978.  Evidence  held  to  show  a  certain 
way  to  be  a  public  street.  Darrell  v.  St. 
Joseph  [Mo,  App.]    82  S.  W.  1130. 

8.  Milliken  v.  Denny,  135  N.  C.  19,  47  S. 
E.    132. 

0.  Gallaher  v.  Jefferson  [Iowa]  101  N.  W. 
124.  A  footway  does  not  necessarily  have 
to  be  entirely  improved  to  be  a  sidewalk. 
A  sidewalk  may  be  a  space  left  on  the  side 
of  a  street  and  usually  along  its  borders  and 
inside  the  curbing  for  foot  passengers.  As- 
phalt Granitoid  Const.  Co.  v.  Haeussler  [Mo. 
App.]    80    S.    W.    5. 

10.  See   2   Curr.   L.   177. 

11.  Bill  to  establish  existence  of  high- 
way not  alleging  dedication  is  demurrable. 
Clancy  v.  Coy  [R.  I.]  57  A.  1055;  Kelsoe  v. 
Town  Council  of  Oglethorpe  [Ga.]  48  S.  E. 
366;  People  v.  Myring  [Cal.]  77  P.  975. 

12.  Bill  to  establish  existence  of  high- 
way, not  alleging  acceptance,  is  demurrable. 
Clancy  v.  Coy  [R.  I.]  57  A.  1055;  Kelsoe  v. 
Town  Council  of  Oglethorpe  [Ga.]  48  S.  E. 
366;  Culmer  v.  Salt  Lake  City,  27  Utah,  252. 
75  P.  620;  Owen  v.  Brookport,  208  111.  35, 
69  N.  E.  952.  Title  to  a  platted  street  does 
not  vest  in  the  public  until  acceptance  of 
such  dedication.  Chrisman  v.  Omaha  &  C. 
B.  R.  c&  Bridge  Co.  [Iowa]  100  N.  W.  63. 

13.  See  2  Curr.  L.  177,  n.  75;  Dedication,  3 
Curr.  L.   1050. 

14.  Seidschlag  v.  Antioch,  207  111.  280,  69 
N.  B.  949.  Having  accepted  dedicated  streets, 
a  town  may  proceed  with  their  use  and  oc- 
cupation as  public  convenience  may  require. 
Hall  V.  Breyfogle,  162  Ind.  494,  70  N.  E. 
883. 
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land,  and  his  intent  to  dedicate  is  absolutely  essential  and  must  clearly  appear." 
There  must  be  an  intent.^^ 

Dedication  may  be  express,^^  or  may  be  implied  from  any  acts  of  the  owner  in- 
dicating an  intention  so  to  appropriate  it,^'  as  the  filing  and  recording  of  a  plat, 
and  the  selling  of  lots  in  relation  thereto.^*  A  road  will  not  be  regarded  as  dedi- 
cated in  the  place  traveled,  where  it  is  a  "section  line"  road  which  by  mistake  de- 
parts from  the  true  line.'"'  If  a  plat  expressly  reserves  a  strip,  acquiescence  will 
not  be  inferred  from  grading  and  improving  by  the  public,^^  neither  does  it  show 
prescription.^^ 

Acceptance  may  be  shown  by  proof  that  the  municipal  authorities  exercised 
acts  of  control  over  the  street,"'  but  failure  to  open  part  of  a  new  street  does  not 
operate  as  a  rejection  of  such  part."*  By  statutory  proceedings  to  lay  a  road,  the 
county  becomes  estopped  to  say  as  to  one  whose  land  was  taken  that  there  had  al- 
ready been  a  dedication  of  the  public  domain."" 

As  to  whether  the  public  has  acquired  a  given  right  of  way  by  dedication,  user 
or  otherwise  is  a  question  of  law,  and  is  not  within  the  jurisdiction  of  a  court  of 
equity."' 

To  establish  a  highway  by  prescription/''  there  must  have  been  a  continuous,"' 


IB.  Klug  V.  JefEers,  88  App.  DIv.  246,  85 
N.    T.   S.    423. 

16.  Strip  between  two  blocks  reserved  for 
private  use  but  permlssively  used  for  travel. 
Mitchell   V.   Denver    [Colo.]    78   P.   686. 

17.  Definition.  People  v.  Myrlng  [Cal.] 
77  P.  975.  The  dedication  of  a  street  to  the 
use  of  a  purchaser  as  a  public  way  may  be 
complete  before  the  street  has'  been  opened. 
Smith  V.  Belolt  [Wis.]  100  N.  "W.  877.  The 
deed  need  not  express  the  object  of  the  use 
to  be  public,  as  contradistinguished  from 
that  of  private.  Schlemmer  Co.  v.  Stelnman 
Co.,  2  Ohio  N.  P.  (N.  S.)  293.  Unless  for- 
bidden by  charter,  a  railroad  company  may 
dedicate  as  a  highway  land  conveyed  to  it 
for  railroad  purposes.  Company  held  bound 
by  the  dedication  of  a  street  by  its  agent 
permitted  to  apparently  possess  authority  to 
so  act.     Southern  Pao.  Co.  v.  Pomona   [Cal.] 

77  P    929 

18.  Owen  v.  Brookport,  208  111.  35,  69  N. 
B.  952;  Seidschlag  v.  Antiooh,  207  111.  280,  69 
N.  E.  949;  Bonne  v.  Security  Sav.  Soc.  [W^ash.] 

78  P.   38;   People  v.  Myring  [Cal.]   77  P.  975. 
See   2   Curr.   L.   177,  n.    77. 

19.  No  statutory  dedication  because  of 
failure  to  acknowledge  the  plat.  Owen  v. 
Brookport,  208  111.  35,  69  N.  B.  952;  Hall  v. 
Breyfogle,  162  Ind.  494.  70  N.  B.  883;  Leg- 
gett  V.  Detroit  [Mich.]  100  N.  W.  566;  Mann 
V.  Bergmann,  203  111.  406,  67  N.  E.  814.  A 
plat  representing  the  dedication  of  streets, 
though  not  following  the  statute,  is  a  suffi- 
cient common-law  plat  to  estop  the  gran- 
tor or  his  privies  from  denying  such  dedi- 
cation, though  it  was  not  accepted  by  the 
TTiunicipallty.  Corning  &  Co.  v.  Woolner, 
Toe  111!  190,  69  N.  E.  53;  Smith  v.  Belolt  [Wis  ] 
100  N  W  877.  Describing  a  strip  of  land  in 
the  plat  as  an  alley,  its  acceptance  by  the 
ritv  as  an  alley,  and  a  designating  in  a  dee^ 
bv  the  grantor  as  an  alley,  clearly  indicates 
rde«cl«on  'for  the  benefit  of  the  publi. 
Schlemmer  Co.  v.  Steinman  Co  2  Ohio  N. 
p    fN    S  )   293.     See  2  Curr.  L.  177,  n.  77. 

Dedication  not  shown  by  mere  reference 
for  description  to  a  strip  of  land,  alleged 
to  b/ a  Street  (GilflUan  v.  Shattuck,  142 
rnl  27  75  P  6<6'-  "O""  "^°®®  ^  conveyance 
suWect'to  a  right  of  way  for  owners  on  that 


block  and  the  restricted  use  of  an  alley 
[Comp.  Laws  1888,  §  2066]  (Culmer  v.  Salt 
Lake  City,  27  Utah,  252,  76  P.  620).  A 
street  with  reference  to  which  abutting  land 
has  been  sold  by  the  owner  of  the  fee  will 
be  protected,  though  the  dedication  was 
never  accepted  by  the  public.  Edwards  v. 
Moundsvllle  Land  Co.  [W.  Va.]  48  S.  B.  754. 
Landowner  held  not  precluded  from  disput- 
ing plat  which  showed  existence  On  street 
through  his  land.  Sheridan  v.  Empire  City 
[Or.]    77  P.  393. 

20.     Shanline   v.   Wiltsie   [Kan.]    78   P.   436. 

ai,  22.  Mitchell  V.  Denver  [Colo.]  78  P. 
686. 

23.  Kelsoe  v.  Town  Council  of  Oglethorpe 
[Ga.]  48  S.  E.  366.  As  the  keeping  in  re- 
pair for  a  number  of  years  (Hall  v.  Brey- 
fogle, 162  Ind.  494,  70  N.  E.  883),  the  con- 
struction of  a  roadway  and  the  Issuing  of 
bond  therefor  (Lowery  v.  Pekin,  210  111. 
575,  71  N.  E.  626),  the  granting  of  track, 
wharf  and  ferry  privileges  thereon  (Owen 
V.  Brookport,  208  111.  35,  69  N.  E.  952),  an 
extension  of  the  corporation  limits  to  in- 
clude the  platted  district  (Hall  v.  Brey- 
fogle, 162  Ind.  494,  70  N.  E.  883),  or  the 
subsequent  use  by  the  public  (People  v. 
Myrlng  [Cal.]  77  P.  975).  Use  of  a  street  to 
the  full  width  for  30  years  and  for  a  greater 
part  of  the  width  for  40  years  shows  an 
acceptance.  Smith  v.  Beloit  [Wis.]  100  N. 
W.   8,77. 

24.  Hall  V.  Breyfogle,  162  Ind.  494,  70  N. 
B.    883. 

25.  Howard  v.  Hooker  [Kan.]  78  P.  847, 
citing  Waubansee  County  Com'rs  v.  Bisby, 
37  Kan.  253,   15   P.   241. 

a«.  Scanlln  v.  Conshohocken  Borough 
[Pa.]    58   A.    122. 

27.  See    2   Curr.    L.    178. 

28.  Gilfillan  v.  Shattuck,  142  Cal.  27,  75  P. 
646;  Jones  v.  Bright  [Ala.]  37  So.  79;  Town 
of  Rolling  V.  Emrioh  [Wis.]  99  N.  W.  464. 
Title  to  a  road  over  private  property  was 
not  obtained  by  twenty  years'  user  where 
during  that  period  it  had  been  blocked  for 
months  and  sometimes  years  at  a  time.  Oc- 
casional use  by  private  persons  of  a  log- 
ging road  over  public  land  does  not  con- 
stitute the  road  a  highway  under  a  statute 
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adverse"  user  by  the  public'"  for  the  full  statutory  period;"  but  where  the  evi- 
dence shows  an  intention  to  dedicate,  a  user  for  a  much  shorter  time  will  suiBce.'* 
Except  as  so  provided  by  statute,'*  the  mere  use  of  land  for  the  purpose  of  a  road 
carries  with  it  no  presumption  of  adverse  claim  or  claim  of  right  so  to  use  it.** 
The  filing  of  declaration  of  homestead  does  not  prevent  a  dedication  through  ad- 
verse user.'"  Its  width  is  to  be  determined  as  a  question  of  fact  by  the  character 
and  extent  of  the  user.*' 

§  3.  Establishment  by  statutory  proceedings." — The  power  of  public  officers 
to  establish  new  roads  must  be  found  in  the  statutes,*'  the  directions  of  which  must 
be  strictly  pursued.*"  Proceedings  will  not  be  restrained  on  the  assumption  that 
the  opening  of  a  street  will  be  improperly  conducted.*" 

An  appeal  from  an  order  establishing  a  road  upon  certain  conditions  as  to 
payment  of  costs,  and  a  subsequent  dismissal  of  the  appeal,  do  not  constitute  a  bar 
to  proceedings  to  condemn  a  way  along  the  same  line.*^ 

In  New  Jersey  a  road  may  not  be  laid  out  through  a  dwelling.*'' 

A  railroad  company  is  estopped  from  denying  the  existence  of  a  street  as  such, 
where  it  had  been  laid  out  in  the  statutory  manner  and  the  company  had  secured 
the  city's  permission  to  its  use  thereof.** 

Occasion  or  necessity  for  road;  objections.** — The  road  must  be  of  public 
utUity.*" 


Srantlng  a  right  of  way  over  public  lands 
for  coTistruction  of  highways.  U.  S.  Rev.  St. 
§  2477.  Such  a  grant  does  not  become  op- 
erative until  accepted  by  the  public.  Town 
of  Rolling  V.  Bmrlch  [V^ls.]  99  N.  "W.  464. 
Evidence  held  insufficient  to  support  a  vil- 
lage's claim  of  property  by  prescription. 
Village  of  Watkins  v.  Welch  Grape  Juice  Co., 
96  App.  Div.  114,   89  N.  T.  S.  47. 

29.  Coward  v.  Llewellyn  [Pa.]  58  A.  1026; 
Jones  V.  Bright  [Ala.]  37  So.  79.  The  pub- 
lic right  to  an  alleged  street  must  be  clear- 
ly established  to  dispossess  a  private  person 
who  has  exercised  ownership  thereof  for  a 
number  of  years.  Town  of  Mt.  Vernon  v. 
Young  [Iowa]  100  N.  W.  694.  Use  of.  an  al- 
leged street,  a  cul-de-sac,  by  license  of  the 
abutters.  GilfiUan  V.  Shattuck,  142  Cal.  27, 
75   P.    646. 

30.  There  Is  no  common  law  dedication 
where  the  land  was  neither  thrown  open  to 
nor  used  by  the  public  for  a  highway,  nor 
an  offering  for  sale  of  bordering  lots  on  a 
representation  that  It  was  a  street.  Town 
of  IVft.  Vernon  v.  Young  [Iowa]  100  N.  W. 
694. 

31.  Coward  v.  Llewellyn  [Pa.]  58  A.  1066. 
The  use  of  a  roadway  by  the  public  since 
1853  implies  a  grant  of  the  land  used.  Low- 
ery  v    Pekin,  210  111.  575,  71  N.  B.  626. 

32.  Coward  v.  Llewellyn  [Pa.]  58  A.  1066. 
33      St    1877-78,  p.  6,  c.  10.     Southern  Pac. 

Go.  "v.   Pomona   [Cal.]   77   P.   929. 

34.  Jones  v.  Bright  [Ala.]  37  So.  79; 
Lawson  v.  Shreveport  Waterworks  Co  111 
Ta  73  35  So.  390.  Evidence  held  to  show 
acquirement  of  street  by  user.  Sheridan  v. 
Empire  City  [Or.]   77  P.   393 

Vi      People  V.  Myring   [Cal.]   77  P.  »7B. 

M  Arndt  V.  Thomas  [Minn.]  100  N.  W. 
378  ■  Where  the  public  follows  a  given  course 
with  To  authority  for  f  «/tat"tory  pe^o^. 
a  wider  strip  is  acquired  than  the  mere 
CTOund  over  which  the  wheels  pass  Kondel 
r  Pella  [Wis.]  99  N.  W.  453.  The  use  of 
Tand  for  twenty  years  a  little  to  one  side 
of  an  attempted  laid-out  road  does  not  by 
prescriptioTgive    a   road    of   the   attempted 


width  with  the  usually  traveled  course  as 
its  center.  Id.  A  street  located  along  a 
river  front  extends  to  the  middle  of  the 
river.  Owen  v.  Brookport,  208  111.  35,  69 
N.   B.    952. 

37.  See   2   Curr.   L.   179. 

38.  2  Curr.  L.  179,  n.  95.  The  new  road 
law  of  Tennessee  is  constitutional  [Laws 
1901,  p.  80,  c.  55].  Archibald  v.  Clark  [Tenn.] 
82  S.  W.  310.  Acts  1899,  p.  128,  c.  97,  con- 
templates the  laying  of  new  roads  as  part 
of  improvement  of  existing  ones.  Davern 
V.  Decatur  County  Com'rs  [Ind.  App.]  72 
N.  B.  268.  Original  jurisdiction  to  establish 
roads  Is  In  the  county  court.  Bennett  v. 
Hall    [Mo.]    83    S.    W.    439. 

39.  Whittingham  v.  Hopkins  [N.  J.  Brr. 
&  App.]  57  A.  402;  Anderson  v.  Supervisors 
of  San  Francisco  [Minn.]  99  N.  W.  420; 
Spurlock  V.  Dornan  [Mo.]  81  S.  W.  412.  In 
Missouri,  the  legislature  is  free  to  prescribe 
the  procedure  for  taking  private  property. 
Shlvely  v.  Lankford,  174  Mo.  535,  74  S.  W. 
835.  In  Indiana  the  board  of  commissioners 
have  no  authority  to  designate  upon  what 
date  the  viewers  of  a  proposed  road  shall 
meet  [Burns'  Rev.  St.  1901,  §§  6742,  6745]. 
Schepman  v.  Buhner,  32  Ind.  App.  562,  70  N. 
E.    390. 

40.  Allegation  that  the  undertaking  as 
proposed  would  not  properly  care  for  the 
surface  water.  Hall  v.  Breyfogle,  162  Ind. 
494,   70  N.   B.   883. 

41.  Code,  title  8,  c.  1.  KIrkhart  v.  Rob- 
erts, 123  Iowa,  137,  98  N.  W.   562. 

42.  Uncompleted  buildings  not  reasonably 
adaptable  for  dwellings  are  not  to  be  con- 
sidered dwellings  [Gen.  St.  p.  2838].  Whit- 
tingham V.  Hopkins  [N.  J.  Err.  &  App.]  57 
A.    402. 

43.  Bedenbaugh  v.  Southern  R.  Co.  [S. 
C]   48  S.  B.  53. 

44.  See   2   Curr.   L.   179. 

45.  In  Texas  the  commissioner's  court  has 
some  latitude  and  discretion  In  determining 
the  necessity  of  a  road.  Howe  v.  Rose  [Tex 
Civ.  App.]  80  S.  W.  1019.  No  formal  reso- 
lution  that   the  public  convenience   required 
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Interested  parties  are  entitled  to  a  hearing.**  A  proposition  to  remit  nearly 
all  the  damages  due  in  laying  out  a  proposed  road,  if  it  be  located  differently  than 
reported,  may  be  treated  as  an  objection  to  the  establishment  of  the  road  ;*'  and  a 
statement,  in  a  report  of  proceedings  to  widen  a  road,  that  a  landowner  asked  a  cer- 
tain sum  as  damages,  sufiSciently  shows  that  he  refused  to  relinquish  his  land.*' 
A  railroad  company  cannot  defeat  the  opening  of  a  street  on  the  ground  that  part 
of  the  company's  land  will  be  taken.*" 

Location.^" — Jurisdictional  prerequisites  must  be  strictly  observed;"^  but  when 
jurisdiction  has  been  clearly  established,  subsequent  proceedings  will  be  liberally 
construed,  and  a  substantial  compliance  with  the  statutes  will  be  sulBcient.^'' 

Application  or  petition  in  the  statutory  form,°°  describing  the  proposed  road,'* 
is  necessary;""*  but  omissions  therein  may  be  supplied  by  amendment,^"  and  a  pe- 
tition defective  in  not  definitely  stating  termini  may  be  aided  by  a  report  of  view- 


ers." 


Failure  of  commissioners  to  take  the  .statutory  oath  renders  the  proceedings 
void.'*  The  commissioners  have  no  authority  to  materially  depart  from  the  route 
designated  in  the  petition,"*  and  a  material  variation  is  groimd  for  setting  aside 


the  opening:  of  the  street  Is  necessary  [Burns 
Rev.  St.  1901,  §  4405].  Pittsburg,  etc.,  R. 
Co.  V.  Wolcott,  162  Ind.  399,  69  N.  E.  451. 
Where  the  only  remonstrance  to  the  laying 
out  of  a  road  was  as  to  its  public  utility, 
the  court  may  properly  refuse  to  submit 
other  questions  to  the  jury.  Merom  Gravel 
Co.  V.  Pearson  [Ind.  App.]  69  N.  E.  694.  In 
Indiana  one  aggrieved  by  the  report  of  view- 
ers, as  to  public  utility,  should  file  a  bond 
and  present  a  new  petition  [Burns  Rev.  St. 
1901,  §  6753].  Sohepman  v.  Buhner,  32  Ind. 
App.  562,  70  N.  B.  390.  A  "private"  road 
may  be  laid  by  right  of  eminent  domain.  In 
re  Dickinson  Tp.  Road,  23  Pa.  Super.  Ct.  34. 
Compare  Eminent  Domain,  3  Curr.  K  1189; 
Basements,    3   Curr.   D.   1148. 

46.  As  to  length  of  road.  In  re  King,  42 
Misc.  480,  87  N.  T.  S.  236.  In  Indiana  par- 
ties to  a  proceeding  before  road  commis- 
sioners need  not  file  an  affidavit  of  inter- 
est [Burns  Ann.  St.  1901,  §  7859].  Strebin 
V.    Lavengood    [Ind.]    71    N.    E.    494. 

47.  Rev.  St.  1895,  art.  4695.  Howe  v. 
Rose  [Tex.  Civ.  App.]   80  S.  W.  1019. 

48.  Wilhite  v.  Wolfe,  179  Mo.  472,  78  S. 
W.    793. 

49.  Pittsburg,,  etc.,  R.  Co.  v.  Wolcott,  162 
Ind.    399,    69    N.    E.    451. 

50.  See   2   Curr.  L.   179. 

51.  Whittingham  v.  Hopkins  [N.  J.  Err. 
a  App.]  57  A.  402;  Anderson  v.  Supervisors 
of  San  Francisco  [Minn.]  99  N.  W.  420; 
Spurlock  V.  Dornan  [Mo.]  81  S.  W.  412; 
Canyon  County  v.  Toole  [Idaho]  75  P.  609. 
Essential  facts  conferring  jurisdiction  to  es- 
tablish a  designated  road  must  affirmatively 
appear  upon  the  face  of  the  proceedings. 
Wilhite   V.   Wolf,   179   Mo.    472,    78   S.    W.    793. 

62.  Sanford  v.  Board  of  County  Com'rs 
[Neb.]  98  N.  W.  822.  In  Mississippi  proceed- 
ings for  laying  out  a  road  are  not  invalidat- 
ed by  the  fact  that  three  commissioners 
were  appointed  Instead  of  two.  Illinois 
Cent.  R.  Co.  v.  Swalm  [Miss.]  36  So.  147. 
Errors  in  proceedings  do  not  deprive  the 
county  court  of  jurisdiction.  Bennett  v. 
Hall    [Mo.]    83    S.   W.    439. 

53.  If  the  petition  for  a  public  road 
does  not  contain  substantially  the  facts  re- 
quired by  the  statute,  the  board  acquires  no 


jurisdiction  unless  the  nonconsentlng  owners 
appear  and  proceed  as  though  the  petition 
were  not  defective  [Rev.  St.  1887,  §§  920, 
921].  Canyon  County  v.  Toole  [Idaho]  7B 
P.   609. 

54.  The  designation  in  the  petition  of  the 
terminus  of  the  proposed  road  at  a  marked 
stake  near  a  certain  house  Is  sufficient.  In 
re  Ralph  [Del.  Gen.  Sess.]  58  A.  1036.  A 
petition  for  a  road  "commencing  at  a  stake 

*  •     •      on    the    line    between    the    land    of 

•  •  •  M.  and  C."  is  too  indefinite.  In 
re  Mills  [Del.  Gen.  Sess.]  58  A.  825.  Call- 
ing a  road  by  an  incorrect  but  not  mis- 
leading name  is  not  fatal.  Alleged  as  "Toyl- 
some  Road"  when  there  was  but  one  some- 
times so  called  and  sometimes  "Toylsome 
Lane."  People  v.  Van  Brunt,  90  N.  T.  S. 
845. 

55.  Several  copies  of  a  petition,  so  drawn 
for  purposes  of  circulation,  may  be  consid- 
ered-as  one  petition.     Brown  v.  Miller  [Ind.] 

71  N.  E.  122.  Where  a  petition  for  a  road 
is  signed  by  50  freeholders  of  the  taxing 
district,  it  is  immaterial  whether  such  dis- 
trict consists  of  one  tOTvnship  or  more. 
Brown  v.  Miller  [Ind.]  71  N.  B.  122. 

561  A  certificate  of  counsel  required  by 
rule  of  court  to  be  appended  to  a  petition 
for  viewers  may  be  made  nunc  pro  tunc. 
Certificate  of  regularity  added  where  peti- 
tion was  in  fact  regular.  In  re  Dickinson 
Tp.  Road,  23  Pa.  Super.  Ct.  34.  Failure 
of  the  petition  to  state  names  of  landowners 
may  be  cured  by  amendment  before  com- 
missioners.     Sisson   v.   Carithers    [Ind.   App.] 

72  N.  E.   267. 

57.  Their  draft  showed  them.  In  re  Se- 
wlckley  Tp.   Road,   23   Pa.   Super.   Ct.   170. 

58.  Laws  1890,  p.  1193,  c.  568.  In  re 
David,   44  Misc.  192,   89  N.  T.  S.   812. 

69.  Establishment  for  about  one-half  of 
the  distance  petitioned  for.  In  re  King,  42 
Misc.  480,  87  N.  Y.  S.  236.  See  2  Curr.  L. 
179,  n.  2.  Viewers  have  authority  only  to 
lay  out  a  way  in  conformity  with  the  pe- 
tition. Under  B.  &  C.  Comp.  §§  4966,  4967, 
It  is  not  optional  with  the  viewers  to  locate 
either  a  road  or  gateway.  Lesley  v.  Kla- 
math   County,    44    Or.    491,    75    P.    709. 
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the  proceeding.'"  Failure  of  the  record  to  show  that  the  commissioners  were  not 
of  kin  to  the  parties  is  immaterial  when  damages  were  assessed  by  jury.*^ 

Notice  conformable  to  the  statute,  if  any  is  required,  is  essential,'^  but  maj 
be  waived."' 

A  report  of  viewers,  or  commissioners,  containing  jurisdictional  findings,"' 
is  necessary,"^  but  it  need  not  state  the  value  of  the  land  appropriated  or  what 
property  would  be  benefited.""  A  specification  as  to  width  of  the  proposed  road  is 
an  essential  requisite,"'  except  where  the  width  is  prescribed  by  statute."*  The 
time  "within"  which  determination  of  a  petition  must  be  made  excludes  the  day 
it  was  heard.""  Where  the  facts  reported  are  reviewable  on  motion  to  confirm,'" 
new  testimony  may  be  received  on  the  exceptions  made.'^ 

An  order  laying  out  a  road  is  not  void  because  it  calls  for  a  maintenance  for 
three  years;'''  and  a  preliminary  order  declaring  that  the  prayer  of  the  petition 
was  granted  is  not  necessary.'"  Under  an  order  for  the  establishment  of  an  ease- 
ment of  way  from  a  residence  to  a  ro^d,  it  is  sufficient  if  the  way  laid  out  gives 
convenient  entrance  to  the  premises  in  proximity  to  the  residence.'*  A  report  con- 
firmed in  court  without  appeal  becomes  conclusive  unless  the  report  be  defective 
jurisdiction  ally,"  then  a  refusal  to  quash  the  entire  proceeding  including  con- 
firmation, and  order  to  open  the  road  may  be  reviewed  by  certiorari.'"    They 


60.  Road,  as  actuaUy  laid  out  began  at 
a  point  300  feet  from  that  designated  in 
the  petition.  Norton  v.  Truitt  [N.  J.  Law]  57 
A.  130.  A  variance  of  a  distance  exceeding 
the  width  of  the  road  Is  material.  VP^hittlng- 
ham  V.  Hopkins  [N.  J.  Err.  &  App.]  57  A. 
402.  A  variation  of  a  foot  or  two  is  not 
fatal.  Sanford  v.  Board  of  County  Com'rs 
[Neb.]    98  N.   W.  822. 

61.  Bennett   v.    Hall    [Mo.]    83    S.    "W.    439. 

62.  Under  Gen.  St.  1894,  §  1808,  the  no- 
tice of  hearing  may  be  given  by  the  board 
any  time  within  the  thirty  days,  after  the 
expiration  of  the  twenty-day  period.  An- 
derson V.  Supervisors  of  San  Francisco 
[Minn.]  99  N.  W.  420.  It  Is  sufficient  that 
the  petition  was  served  on  one  of  several 
trustees  having  control  of  land.  In  re 
Ralph  [Del.  Gen.  Sess.]  58  A.  1036.  Where 
the  notices  required  were  duly  posted,  com- 
missioners to  determine  the  necessity  of  a 
highway  need  not  give  personal  notice  to 
the  town  highway  commissioner  under  the 
New  York  highway  law  [Laws  1890,  p.  1193, 
c.  568].  In  re  David,  44  Misc.  192,  89  N.  T. 
S.  812.  The  statute  requiring  three  post- 
ed notices  in  the  "township  or  townships" 
through  which  the  proposed  road  is  to  run 
is  satisfied  by  three  notices  though  the  road 
runs  through  two  townships  if  at  least  one 
be  posted  in  each.  Bennett  v.  Hall  [Mo.] 
83   S.   W.   439. 

63.  A  petition  to  change  a  road  is  a 
waiver  of  notice  from  the  jury  of  review. 
Kelly  V.  State  [Tex.  Cr.  App.]  80  S.  W.  382. 
General  appearance  in  proceedings  to  widen 
a  way  dispenses  with  personal  service  of 
notice  [Laws  1897,  p.  416,  c.  414].  People 
V.    Van   Brunt,   90  N.   T.   S.   845. 

64.  Failure  of  commission  to  take  the 
names  of  persons  whose  land  Is  desired  is 
fatal  [Rev.  St.  1899,  §  9416].  Spurlock  v. 
Dornan  [Mo.]  81  S.  W.  412.  Description  of 
road  in  the  viewer's  report  held  sufficient. 
Merom  Gravel  Co.  v.  Pearson  [Ind.  App.] 
69  N.  B.  694.  Under  a  statute  requiring  the 
viewers'  report  to  give  a  full  description 
of  the  road,  a  detailed  description  "in  the 
order  attached  hereto"  (the  report)  held 
sufficient     [Burns     Ann.     St.     1901,     I     6744]. 


Lake    Brie    &   W.    R.    Co.    v.    Shelley    [Ind.] 
71    N.    E.    151. 

65.  Under  Gen.  St.  p.  2804,  §  5,  the  sur- 
veyors laying  out  a  road  must  make  a 
return,  as  a  body,  of  their  doings.  Whit- 
tingham  v.  Hopkins  [N.  J.  Err.  &  App.]  57 
A.    402. 

66.  Pittsburg,  etc.,  R.  Co.  v.  "Wolcott, 
162   Ind.    399,    69    N.   B.    451. 

67.  In  re  King,  42  Misc.  480,  87  N.  Y.  S. 
236. 

68.  In  re  Rickards  [Del.]  58  A.  945.  Where 
a  statute  provides  that  highways  shall  be 
of  a  certain  width,  it  will  be  conclusively 
presumed  that  the  highway  was  laid  out 
in  accordance  therewith,  unless  the  return 
of  the  county  commissioners  shows  other- 
wise [Terr.  Laws  1840,  p.  33,  n.  24,  §  5]. 
McGarry  v.  Runkel,  118  Wis.  1,  94  N.  W. 
662. 

69.  May  11,  after  hearing  on  April  21,  is 
within  twenty  days.  Construing  L.  1897, 
p.  416,  c.  414.  People  v.  Van  Brunt,  90  N. 
Y.   S.   845. 

70.  They  are  reviewable.  In  re  Walnut 
St.,    24    Pa.    Super.    Ct.    114. 

71.  In  re  Walnut  St.,  24  Pa,  Super.  Ct. 
114.  On  motion  to  confirm  the  court  may 
review  all  the  proceedings,  whether  relating 
to  the  merits  of  the  application  or  other- 
wise. In  re  David,  44  Misc.  192,  89  N.  Y. 
S.    812. 

78.  Illinois  Cent.  R.  Co.  v.  Swalm  [Miss.] 
36   So.   147. 

73.  Burns'  Rev.  St.  1901,  §  .4405.  Pitts- 
burg, etc.,  R.  Co.  v.  Wolcott,  162  Ind.  399,  69 
N.    B.    451. 

74.  B.  &  C.  Comp.  §§  4966,  4967.  Lesley 
V.  Klamath  County,  44  Or.  491,  75  P.  709. 
Record  held  to  show  that  mayor  and  alder- 
men, the  council  concurring,  accepted  and 
allowed  a  street  as  laid  out  and  not  merely 
that  the  "report"  without  the  "lay-out"  was 
accepted.  Construing  many  statutes.  Baker 
V.   Pall  River   [Mass.]   72  N.  B.   336. 

75.  An  order  laying  out  a  road  Is  not  open 
to  collateral  attack.  Illinois  Cent.  R.  Co.  v. 
Swalm    [Miss.]    36   So.    147. 

76.  In  re  Sewickley  Tp.  Road,  23  Pa.  Super. 
Ct.   170.     An  appeal  in  such  case  is  substan- 
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should  not  be  quashed  for  one  who  having  notice  failed  to  appeal.'^  And  gener- 
ally lapse  of  time  and  user  for  the  statutory  period  raises  a  presumption  of  regu- 
larity in  the  proceedings.'' 

In  Indiana  gravel  road  elections  need  not  be  by  ballot." 

Proceedings  may  be  discontinued  at  any  time  before  the  compensation  is  de- 
termined.'" A  new  view  may  be  ordered  when  the  former  one  was  vitally  de- 
fective,'^ and  to  that  end  no  exceptions  are  necessary.'^ 

On  confirmation,  costs  are  properly  allowed  the  petitioner." 

Taking  and  compensation.^* — Private,  property  cannot  be  taken  for  public  use 
without  just  compensation."*  But  one  who  accepts  the  allowance  of  the  board  for 
the  construction  of  a  county  road  cannot  thereafter  maintain  an  action  for  dam- 
ages caused  by  the  opening  of  the  road  unless  it  be  negligently  and  unskillfully 
constructed  and  maintained.'*  No  damages  should  be  allowed  to  one  whose  land 
was  taken  for  a  street  opening  and  was  actually  benefited  by  such  opening."  And 
under  a  statute  requiring  railroads  constructing  tracks  across  a  highway  to  restore 
the  way  to  its  former  state,  the  company  cannot  recover  the  cost  of  constructing 
and  maintaining  such  crossings."  The  procedure  authorized  by  the  statute  to  as- 
sess damages  must  be  followed,'^  and  the  award  must  be  made  within  the  statutory 
period.'"  Where  the  awards  are  several  and  independent,  the  claimants  cannot 
join  in  a  proceeding  to  compel  the  payment  by  mandamus."^  When  both  damages 
and  benefits  were  assessed  on  street-opening  proceedings,  and  the  city  was  liable 
for  interest  on  the  damages,  interest  should  also  be  charged  on  the  unpaid  bene- 
fits."^ 

For  land  tortiously  taken,  the  owner  may  sue  for  payment,  and  need  not  look 
to  the  particular  fund  provided  for  such  purposes."' 

Property  acquired.^*' — Generally,  the  taking  and  accepting  of  land  for  a  high- 


tially  certiorari.  Id.  The  establishment  of 
a  road  by  commissioners'  court  cannot  be  at- 
tacked collaterally  by  showing  a  want  of 
notice  from  the  review  jury.  Kelly  v.  State 
[Tex.  Cr.  App.]    80  S.  W.   382. 

77.  In  re  Winter  Ave.,  23  Pa.  Super.  Ct. 
353. 

78.  Such  presumption  is  not  conclusive 
except  in  case  of  ten  years'  user.  Peterson 
V.  Fisher   [Neb.]   98  N.  W.  660. 

79.  A  witness  may  be  compelled  to  testify 
as  to  how  he  voted  upon  such  election. 
Strebin  v.   Lavengood   [Ind.]    71  N.   B.   494. 

80.  Burns'  Ann.  St.  1901,  %  3629.  Sowers 
v,  Cincinnati,  etc.,  R.  Co.  [Ind.]  71  N.  E. 
134.  , 

81.  Under  act  of  1836  review  is  of  right 
if  seasonably  asked  and  re-review  is  dis- 
cretionary. In  re  Overfleld  Tp.  Road,  25 
Pa.  Super.  Ct.  5.  Second  review  ordered 
where  viewers  did  not  all  go  over  route.    Id. 

82.  In  re  Overfleld  Tp.  Road,  25  Pa.  Super. 
Ct.  5. 

83.  Code  Civ.  Proo.  5  3240,  in  excess  of 
$50.  In  re  Peterson,  94  App.  Div.  143,  87 
N.  T.   S.  1014. 

84.  See   2   Curr.  L.   181. 

85.  City  of  Houston  v.  Bartels  [Tex.  Civ. 
App.]  82  S.  W.  323.  An  award  not  even 
equivalent  to  the  cost  of  erecting  the  re- 
quired fences  is  not  a  just  compensation, 
there  being  no  beneflts  derived.  Heninger 
V.   Peery,   102  Va.   896,   47   S.   B.   1013. 

8«.  Stocker  v.  Nemaha  County  [Neb.]  100 
N.  W.   308. 

87.  Pittsburg,  etc.,  R.  Co.  v.  Woloott,  162 
Ind.   399,   69  N.  B.  451. 

88.  Burns'    Ann.    St.    1901,    §    5153,    cl.    5. 


Lake  Brie  &  W.   R.   Co.  v.  Shelley  [Ind.]   71 
N.    B.   151. 

89.  In  Massachusetts  a  petition  for  the 
assessment  of  damages  should  be  brought 
against  the  county  or  town  liable  under  the 
statute.  In  case  of  establishment  under  Rev. 
Laws,  o.  48,  §  1,  against  the  county  and  In 
case  of  relocation  under  §  12  against  the 
town  ordered  to  pay  the  expense.  Liver- 
more  V.  Norfolk  County  [Mass.]  71  N.  B. 
305.  Such  a  petition  not  stating  a  cause 
of  action  against  the  town,  which  was  a 
party,  but  stating  a  cause  of  action  against 
defendant  county,  is  not  demurrable  at  the 
Instance  of  the  county  on  the  ground  of 
misjoinder  of  parties.  Id.  Under  the  Texas 
statute  for  assessment  of  damages  In  laying 
out  county  seat  roads,  notice  to  the  owners 
of  land  to  be  taken  Is  not  essential  to  the 
validity  of  the  proceedings  [Sayles  Ann.  Civ. 
St.  1897,  arts.  4674,  4675].  Morgan  v.  Oliver 
[Tex.  Civ.  App.]  80  S.  W.  111.  In  New  York 
an  objector  to  the  preliminary  abstract  of 
estimates  and  assessments  may  support  his 
objection  by  evidence,  but  is  not  entitled  as 
a  matter  of  right  to  further  cross-examine 
the  city's  witnesses  whom  he  had  cross-ex- 
amined at  the  original  hearing  before  the 
commissioners  [New  York  City  Charter,  §§ 
979,  980,  983,  984].  In  re  Opening  of  Crom- 
well Ave.,   95  App.  Div.   514,   88  N.  Y.   S.   947. 

90.  State  v.   Graves   [Wis.]    98  N.   W.   516. 
01.     People    V.    Morgan,    97   App.   Div.    267, 

89  N.  Y.  S.  832. 

92.  In  re  City  of  New  York,  91  App.  Div. 
553,    87  N.   Y.    S.   123. 

93.  City  of  Omaha  v.  State  [Neb.]  94  N 
W.   979. 

94.  See   2   Curr.  L.   181. 
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way  gives  the  public  only  a  right  of  way  and  the  incidents  necessary  to  enjoying 
and  maintaining  such  way.°°  Possession  by  a  city  while  proceedings  are  pending, 
is  as  a  statutory, license,  and  the  city  is  liable  for  injuries  if  the  proceedings  be  de- 
feated or  discontinued.*" 

An  appeal  or  other  review,^''  may  be  taken  by  any  person  interested  as  a  tax- 
payer or  otherwise,*'  under  such  conditions  and  restrictions  as  the  statutes  pre- 
seribe.°°  Unless  one  is  aggrieved,  he  cannot  have  review  by  certiorari.  One  can- 
not question  legality  of  road  proceedings  on  the  ground  that  land  described  and 
for  which  he  is  to  be  paid  is  not  withia  the  location  of  the  road.^  One  who  con- 
tests defendant's  appearance  on  the  ground  that  the  latter  had  not  signed  the  peti- 
tion cannot  urge  that  defendant  was  barred  from  the  proceedings  by  instituting  a 
suit  to  condemn  a  way  along  the  same  line.^  On  appeal  by  one  who  has  not  made 
a  motion  to  set  aside  the  report  of  commissions  taking  his  land  for  a  street,  the 
only  question  to  be  considered  is  the  damage  sustained.'  The  judgment  may  be 
amended  on  appeal  by  inserting  a  specification  as  to  the  width  of  the  road.*  Or- 
dinary rules  of  review  prevail.*  A  map  accompanying  the  petition  and  used  at 
the  trial  may  be  considered  on  appeal,  though  not  filed  at  the  trial."  It  cannot,  on 
appeal  to  certiorari,  be  urged  that  the  return  was  pregnant  with  an  admission  re- 
specting the  fee  simple  title  alleged  in  the  petition." 

§  4.  Ascertainment  and  resurvey.^ — The  true  public  road  is  the  one  actually 
laid  out  on  the  ground,®  a  road  record  being  evidence  only  of  what  was  therein  legally 
done;^°  defects  in  the  survey  or  plat  being  immaterial,^^  and  supervisors  have  no 


05.  Boring  city  weUs  In  the  street  not 
authorized  [Pol.  Code,  S  2631].  Wright  v. 
Austin,  143  Cal.  236,  76  P.  1023.  A  munici- 
pal corporation  cannot  take  the  fee  of  a 
street  which  belongs  to  a  private  proprietor 
without  paying  therefor.  Constitution  pro- 
vides that  private  property  shall  not  he 
taken  without  compensation.  Mott  v.  Bno, 
97  App.  Div.  580,  90  N.  T.  S.  608.  Condemna- 
tion proceedings,  opening  a  street,  cannot  be 
construed  to  adjudicate  that  title  to  the 
fee  Is  In  the  city.  No  determination  of  the 
value  of  the  fee  nor  an  award  therefor.  Id. 
Where  commissioners  for  opening  a  street 
did  not  assume  to  estimate  the  value  of  the 
fee  and  made  no  award  therefor,  the  final 
confirmation  of  their  report  did  not  divest 
the   owners   of   the   fee.     Id. 

96.  Sowers  v.  Cincinnati,  etc.,  R.  Co.  [Ind.] 

71  N.  E.   134. 

97.  See  2  Curr.  L.   181. 

98.  Any  person  Interested  as  a  taxpayer 
or  otherwise  may  contest  a  road  election 
and  appeal  such  contest.  Strebin  v.  Laven- 
good    [Ind.]    71  N.  B.    494. 

99.  Failure  of  a  county  auditor  to  prop- 
erly make  a  transcript  of  proceedings  does 
not  affect  appellant's  rights.  Strebin  v.  La- 
vengood  [Ind.]  71  N.  E.  494.  Failure  to 
verify  a  petition  contesting  a  road  election 
is  not  jurisdictional.  Id.  The  requirement 
that  a  properly  certified  transcript  of  the 
proceedings  be  annexed  to  the  petition  has 
been  held  jurisdictional.  Weaver  v.  Lyton 
County  Com'rs  [Kan.]  76  P.  407.  An  ap- 
peal from  the  order  of  county  commissioners 
in  altering  a  road  must  be  to  the  next  term 
of  the  superior  court  though  It  Is  a  criminal 
term.  Blair  v.  Coakley  [N.  C]  48  S.  E.  804. 
In  order  to  appeal  In  Indiana,  notified  per- 
sons need  not  have  attended  hearing  before 
county  board.     Scherer  v.  Bailey  [Ind.  App.] 

72  N.   E.    472,   citing   many   precedents. 

r.  If  It  is  outside,  he  Is  not  harmed  and 
if  inside  he  win  be  paid.  People  v.  Van 
Brunt,    90    N.    Y.   S.    845. 


2.  Klrkhart  V.  Roberts,  123  Iowa,  137, 
98   N.   W.    562. 

3.  Pittsburg,  etc.,  R.  Co.  v.  Wolcott,  162 
Ind.    399,   69  N.   B.   451. 

4.  Merom  Gravel  Co.  v.  Pearson  [Ind. 
App.]    71    N.    E.    54. 

5.  The  burden  of  proof  Is  on  those  object- 
ing to  the  report  of  viewers  to  overcome 
the  prima  facie  case  made  by  such  report 
[Code  1887,  §  949].  Henlnger  v.  Peery,  102 
Va.  896,  47  S.  E.  1013.  An  order  overruling 
a  motion  to  strike  out  a  viewer's  report 
win  be  presumed  correct  on  appeal  in  the 
absence  of  a  bill  of  exceptions  showing  the 
evidence  in  support  of  the  motion.  Merom 
Gravel  Co.  v.  Pearson  [Ind.  App.]  69  N.  E. 
694.  Where  the  gravamen  of  a  petition  con- 
testing a  road  election  was  that  more  legal 
votes  were  cast  for  than  against  the  prop- 
osition, an  alleged  conspiracy  need  not  be 
proven.  Strebin  v.  Lavengood  [Ind.]  71  N. 
E.  494.  In  Missouri  a  finding  by  the  town- 
ship board  and  the  county  court  that  all 
other  property  owners  had  relinquished  the 
right  of  way  for  a  proposed  road  is  binding 
upon  an  appeal  to  the  circuit  [Rev.  St.  1889, 
§  8556].  Shively  v.  Lankford,  174  Mo.  535, 
74  S.  W.  835.  Appeal  to  the  superior  court 
in  highway  proceedings,  the  rules  govern- 
ing appeals  from  justice  court  are  applica- 
ble. Record  and  return  should  be  filed  with- 
in ten  days.  Blair  v.  Coakley  [N.  C]  48 
S.  B.  804.  Pacts  founded  on  inspection  and 
individual  knowledge  will  not  be  reviewed. 
People  v.   Van  Brunt,   90   N.   T.   S.    845. 

e.     Bennett   v.  Hall   [Mo.]    83   S.   W.   439. 

7.  People  V.   Van  Brunt,   90  N.   T.   S.   845, 

8.  See    2   Curr.   L..   182. 

9.  Kelly  V.  State  [Tex.  Cr.  App.]  80  S.  W. 
382. 

10.  Width  cannot  be  shown  by  record  of 
'report  of  commissioners  fixing  it  under  Act 
Feb.  27,  1822;  that  was  duty  of  court.  Maus 
V.  Mahoning  Tp.,  24  Pa.  Super.  Ct.  624.  Res- 
olutions of  a  city  council  ordering  a  road  to 
be   widened   do   not   prove    that   proceedings 
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authority  to  relocate  a  road  on  what  might  be  supposed  its  recorded  location."  A 
tax  deed  is  prima  facie  that  the  locus  is  not  a  street.^*  An  oidinanee  proyidiag 
that  on  streets  sixty  feet  wide  there  shall  be  walks  twelve  feet  wide,  thei^eby  pre- 
scribes the  width  of  the  roadway.^*  A  city  not  a  party  to  a  suit  to  quiet  title  is  not 
bound  by  any  determination  therein  as  to  the  lines  of  a  street.^" 

§  5.  Alterations  and  extensions.^" — All  essential  facts  conferring  jurisdic- 
•tion  to  widen  a  designated  road  must  affirmatively  appear  upon  the  face  of  the 
proceedings/''  and  provision  must  be  made  for  compensation  for  property  taken." 
Both  the  old  and  the  proposed  route  should  be  described.^*  A  grant  of  power  to 
alter  a  street  does  not  apply  to  changes  of  grade  but  only  to  changes  of  location, °* 
and  power  to  locate  and  define  street  lines  does  not  authorize  the  taking  of  privato 
property  for  widening  a  street. ^^  A  contract  for  lowering  of  the  curbstones  does 
not  authorize  a  tampering  with  the^  adjacent  flagstones.^^  One  cannot  enjoin  the 
widening  of  a  sidewalk  where  the  only  rights  invaded  are  those  held  in  common 
with  other  residents  of  the  street  and  the  publie,^^  and  the  judgment  of  an  ordi- 
nary, making  or  establishing  an  alteration  in  a  road,  cannot  be  collaterally  at- 
tacked.^* On  appeal  from  the  commissioner  on  alteration,  of-  a  highway,  the  coun- 
ty court  should  not  modify  the  commissioner's  decision  of  its  own  motion.^"  Wherq 
the  route  of  a  public  road  is  changed  by  ordinance,  the  old  road  continues  to  be 
the  public  road  until  the  new  road  is  laid  out,  opened,  and  made  practicable.^* 

§  6.     Change  of  graded'' — Statutory  proceedings  as  to  change  of  grade  must 
be  strictly  followed.^*    A  petition  for  change  of  grade  by  a  majority  of  the  persons 


have  been  taken  to  acquire  title  to  the  lands 
which  might  be  necessary  for  the  purpose 
of  widening  the  road.  Mott  v.  Bno,  97  App. 
Div.  580,   90  N.  T.   S.   608. 

11.  Use  of  a  street  for  40  years  accord- 
ing to  a  plat  and  with  the  acquiescence  of 
the  abuftin^  owners  will  take  precedence  in 
the  establishment  of  the  street  lines,  over 
a  subsequent  survey,  though  the  original 
survey  was  defective.  Smith  v.  Beloit  [Wis.] 
100  N.  W.  877.  A  street  boundary  accepted 
by  the  parties  at  the  time  of  conveyance 
and  for  ten  years  thereafter  without  objec- 
tion will  be  considered  as  established  by 
acquiescence  as  to  the  contracting  parties. 
Dows  Real  Estate  &  Trust  Co.  v.  Emerson 
[Iowa]   99  N.  "W.  724. 

12.  When  once  a  highway  has  been  lo- 
cated, laid  out  and  used  by  the  public,  its 
location  cannot  be  changed  except  by  stat- 
utory proceedings.  Gray  v.  North  Versailles 
Tp„  208  Pa.  77,  57  A.  190.  An  order  of 
the  supervisors'  relocating  street  lines  and 
accepting  a  strip  narrower  than  the  street 
as  originally  dedicated  and  accepted  by  use 
of  the  public  was  effectual  only  to  limit  the 
duty  to  keep  in  repair  the  strip  described 
in  the  order.  Smith  v.  Beloit  [Wis.]  100 
N.  W.   877. 

13.  Mitchell   V.    Denver    [Colo.J   78   P.   686. 

14.  Asphalt  &  Granitoid  Const.  Co.  v. 
Haeussler    [Mo.  App.]    SO   S.  W.   5. 

15.  Dows  Eeal  Estate  &  Trust  Co.  v.  Em- 
erson   [Iowa]    99   N.   W.   724. 

16.  See    2   Curr.   L.    182. 

17.  Wllhlte  V.  Wolf,  179  Mo.  472,  78  S. 
W.  793.  A  petition  for  laying  out  a  public 
road  does  not  give  Jurisdiction  to  alter  and 
widen  an  already  existing  public  road.  Such 
a  widening  and  altering  must  have  the  as- 
sent of  three-fourths  of  the  abutting  own- 
ers. Norton  v.  Truitt  [N.  J.  Law]  57  A.  130. 
A  petition  for  the  'alteration,  widening, 
straightening  and  relocation  of  a  street  suf- 
ficiently   charged    an    alteration    of    a    high- 
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way  [Rev.  Laws,  c.  48,  §  1]  (Livermore  v. 
Norfolk  County  [Mass.]  71  N.  E.  305),  and 
a  petition  for  widening  a  public  highway 
established  for  twenty-five  years  sufficient- 
ly discloses  a  purpose  to  widen  an  existing 
road  (Wilhite  v.  Wolf,  179  Mo.  472,  78  S. 
W.  793).  Proceedings  to  vacate  and  sup- 
ply a  road  reciting  "due  notice  of  view" 
sufiSce  to  show^  notice  unless  it  is  directly 
denied.  In  re  Sewickley  Tp.  Road,  23  Pa. 
Super.  Ct.  170. 

18.  Village  of  Watkins  v.  Welch  Grape 
Juice  Co.,   96  App.   Div.   114,  89  N.  T.  S.   47. 

19.  Burns'  Ann.  St.  1901,  §  6742.  Spherer 
V.  Bailey  [Ind.  App.]  72  N.  E.  472.  Petition 
bad  for  lack  of  des?.ription  of  old  road.     Id. 

SO.  Manufacturers'  Land  &  Improvement 
Co.   V.   Camden  [N.   J.  Law]   59  A.   1. 

21.  Village  of  Watkins  v.  Welch  Grape 
Juice  Co.,  96  App.  Div.  114,  89  N.  Y.  S.  47. 
Curbing  and  grading  held  to  show  unau- 
thorized change  in  location  of  street.  City 
of  Latonia  v.  Hall   [Ky.]   83   S.  W.   556. 

22.  Schan  v.  Uvalde  Asphalt  Pav.  Co.,  8S 
N.   T.   S.   1045. 

23.  Mitchell   v.    Peru    [Ind.]    71   N.   E.    132. 

24.  Crura  v.  Hargrove,  119  Ga.  471,  46  S. 
E.   626. 

25.  Laws  1890,  p.  1177,  c.  568.  In  re  Sly, 
177  N.   T,   465,    69  N.   E.   1104. 

26.  Lawson  v.  Shreveport  Waterworks  Co., 
Ill  La.  73,  35  So.  390.  A  private  easement 
serving  two  abutting  lot  owners,  closed  by 
the  city  with  Intent  to  open  a  substitute 
road  parallel  thereto,  cannot  be  fenced  in 
by  either  lot  owner,  so  as  to  debar  the  other 
from  access  to  his  lot  over  It,  until  the 
opening  of  the  substitute  road.  Johnson  & 
Co.   V.   Cox,   42  Misc.    301,   86  N.   T.    S.    601. 

27.  See   2   Curr.   L.    182. 

28.  Appointment  of  twelve  commissioners 
(one  for  each  ward)  is  not  authorized  under 
power  to  appoint  "nine  commissioners,  at 
least  one  for  each  ward."  Manufacturers' 
Land   &   Improvement  Co.   v.   Camden    [N.   J. 
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affected  is  not  invalidated  by  the  fact  that  the  council  subsequently  created  a  larger 
district  for  assessment  purposes.""  Statutory  judicial  remedies  to  assess  damages 
for  change  of  grade  lie  only  where  all  the  statutory  conditions  exist.^"  If  on 
petition  for  such  relief  any  of  such  conditions  be  denied  there  must  be  a  trial  of 
the  issues  so  made.^^  Such  methods  are  not  exclusive  as  to  award  of  damages.'" 
Conformation  of  inequalities  of  surface  to. grade  is  not  "change  of  grade.'""  The 
authority  to  establish  sidewalk  grades  is  not  controllable  by  the  courts.**  In 
Pennsylvania  municipalities  may  at  one  proceeding  open  a  street,  fix  the  grade, 
and  assess  benefits  and  damages  resulting."  Statutes  usually  provide'*  that,  on 
change  of  grade 'of  a  street  or  highway,''  the  property  owner  is  entitled  to  com- 
pensation'' to  the  extent  of  the  damage  to  his  real  property,'*  for  which  the  change 
of  grade  is  the  proximate  cause,*"  without  diminution  for  general  benefits.*^  For 
damages  arising  from  bringing  a  street  to  the  originally  established  grade,  there  is 
generally  no  redress.  A  city  is  liable  for  cutting  down  a  street  except  to  bring  it 
to  a  grade  established  by  a  legal  ordinance.*"  A  failure  to  give  notice  of  claim  for 
damages  by  change  of  grade  within  statutory  period  must  be  pleaded  in  abatement.*' 
The  common  council  of  Camden  has  power  to  appoint  commissioners  to  assess  dam- 
ages by  change  of  grade,**  but  can  appoint  no  more  than  nine.*"     The  damages 


Law]  69  A.  1.  Revised  eminent  domain  act 
(P.  Li.  1900,  p.  79)  does  not  refer  to  dam- 
age arising  from  a  change  of  grade.  Id. 
A  township  ordinance  as  to  change  of  street 
grade  cannot  be  attacked  collaterally  be- 
cause of  lack  of  notice  to  abutting  owners. 
Ackerman  v.  Nutley  [N.  J.  Daw]  67  A.  150. 
A  statute  requiring  notice  to  abutting  own- 
ers as  to  a  raising  of  a  grade  is  not  lim- 
ited in  its  application  to  grades  established 
by  formal  proceedings  [P.  L.  1899,  p.  380, 
§  21].  Id. 
39.     O'Dea  v.  Mitchell  [Cal.]   77  P.  1020. 

30.  Under  Laws  1897,  p.  420,  o.  414,  §  159, 
village  must  have  exclusive  control  of  street, 
must  have  Injuriously  changed  grade  and 
claim  'must  have  been  presented.  Comesky 
V.    Suffern    [N.   T.]    72   N.   E.    320. 

31.  Comesky  v.  Suffern  [N.  T.]  72  N.  B. 
320.  Appointment  of  commissioners  is  error. 
Id. 

32.  May  be  awarded  in  Jury  trial  awarded 
on  Injunction  suit  Swope  v.  Seattle  [Wash.] 
78  P.   607. 

33.  Comesky  v.  Suffern  [N.  T.]  72  N.  E. 
320. 

34.  It  is  legislative.  Injunction  will  not 
lie.  Kemp  v.  Des  Moines  [Iowa]  101  N.  W. 
474. 

35.  Act  May  16,  1891,  does  not  require 
opening  of  street  to  precede  grading  as- 
sessment. In  re  Winter  Ave.,  23  Pa.  Super. 
Ct.    353. 

36.  Under  a  statute  giving  a  right  of  ac- 
tion for  change  of  grade  "In  any  town  In 
which  a  highway  has  been  or  hereafter  shall 
be  repaired,"  one  may  not  recover  for  a 
change  of  grade  two  years  before  the  pass- 
age of  such  act  [Laws  1903,  p.  1396,  o.  610]. 
In  re  Anderson,  91  App.  Dlv.  663,  87  N.  T. 
S.    24. 

37.  A  statute  allowing  damages  for  change 
of  grade  of  a  public  highway  refers  only 
to  a  highway  that  has  been  worked  and 
used  as  such,  and  not  to  a  mere  tract  of 
land  taken  for  highway  purposes  but  not 
improved  [Revision  1902,  ;  2051].  Gorham 
v.   New  Haven    [Conn.]    68  A.   1. 

38.  Swope  V.  Seattle,  36  Wash.  69,  76  P. 
517.  Sharp  v.  Cincinnati,  4  Ohio  C.  C.  (N. 
S.)     19;    City    of    South    Omaha    v.    Ruthjen 


[Neb.]  99  N.  W.  240.  A  city  may  be  en- 
Joined  where  no  provision  Is  made  for  com- 
pensating damaged  property  owners.  Swope 
V.  Seattle,  35  Wash.  69,  76  P.  517.  A  city 
is  liable  for  damages  to  abutting  property 
by  changing  the  grade  of  a  street.  Schrodt 
V.   St.  Joseph   [Mo.  App.]    83  S.  W.   643. 

39.  Attempted  recovery  for  resulting  sick- 
ness in  plaintiff's  family.  Taylor  v.  Hous- 
ton &  T.  C.  R.  Co.  [Tex.  Civ.  App.]  SO  S. 
W.  260.  The  measure  of  damages  for  allow- 
ing earth  to  fall  and  spread  upon  private 
property  Is  the  cost  of  removal  and  the 
erection  of  a  retaining  wall.  Bilt  one  who 
is  awarded  and  accepts  damages  under  this 
rule  must  construct  a  safe  support  for  the 
roadway.  Bunker  v.  Hudson  [Wis.]  99  N. 
W.  448.  A  city  may  remove  shade  trees 
or  any  other  obstructions  to  put  the  street 
in  condition  for  'the  use  of  the  public.  Col- 
ston V.   St.   Joseph    [Mo.   App.]    80  S.  W.   590. 

40.  Accumulation  of  water  as  an  Incident 
of  the  low  location  of  the  property  held  to 
have  been  proximately  caused  by  the  act  of 
God.  Sharp  v.  Cincinnati,  4  Ohio  C.  C.  (N. 
S.)  19.  Upon  a  change  of  grade  by  Irregu- 
lar proceedings  the  measure  of  damages  to 
the  abutting  owner  is  the  loss  occasioned 
by  the  inconvenience  up  to  beginning  of  suit. 
Ackerman  v.  Nutley  [N.  J.  Law]  57  A.  150. 
Where  an  ordinance  amounts  to  a  mere  reg- 
ulation of  the  construction  of  a  wharf  and 
is  not  a  grant  of  any  right  or  privilege  to 
appropriate  the  street  for  wharfage  pur- 
poses, the  owners  take  no  rights  because  of 
the  expenditure  of  moneys  in  constructing 
the  wharf  of  which  they  cannot  be  deprived 
by  a  change  of  grade  of  the  street.  Mead  v. 
Portland    [Or.]    76    P.    347. 

41.  City  of  South  Omaha  v.  Ruthjen  [Neb.] 
99  N.  W.  240. 

42.  Markham  v.  Anamosa,  122  Iowa,  689, 
98  N.  W.  493. 

43.  Bunker  v.  Hudson  [Wis.]  99  N.  W. 
448. 

44.  Manufacturers'  Land  &  Improvement 
'20.  V.  Camden  [N.  J.  Law]  59  A.  1. 

45.  The  power  being  to  appoint  nine  "one 
°rom  each  ward"  Is  not  enlarged  by  an  in- 
crease In  the  number  of  wards.  Manufac- 
turers' Land  &  Improvement  Co.  v.   Camden 

N.   J.  Law]   59  A.   1. 
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having  been  left  to  a  jury  it  was  harmless  to  tell  them  that  grading  was  not  a 
"taking."*'  Mortality  tables  are  not  admissible  to  show  how  long  inconvenience 
will  last  to  plaintiff.*' 

§  7.  Improvement  and  repair.*^ — "Improvement"  of  roads  includes  open- 
ing new  ones  in  connection  with  those  already  established,*"  but  "repairs"  do  not 
include  improvements.""  Authority  to  lay  a  sidewalk  includes  authority  to  grade, 
curb,  and  drain."^ 

It  is  discretionary  with  the  public  authorities  to  determine  to  what  extent  im- 
provements, such  as  are  authorized  by  law,  shall  be  made  and  the  time  of  making 
them,"'  but  the  courts  will  interfere  in  case  of  fraud  or  manifest  abuse  of  discre- 
tion,'*' and  property  owner  has  a  right  to  insist  that  provisions  intended  for  his  se- 
curity shall  be  observed.**  Proceedings  for  the  opening  of  a  street  and  for  the 
improvement  thereof  cannot  be  ioined."'    A  petition  of  a  certain  number  from  any 


46,  47.  Swope  V.  Seattle  [VSTash.]  78  P. 
607. 

48.  See  2  Curr.  L.  183.  The  constitutional 
amendment  of  1896  making  the  lios  Angeles 
charter  supreme  In  municipal  affairs  did  not 
afCect  the  street  improvement  act.  Duncan 
V.  Ramlsh,  142  Cal.  686,  76  P.  661. 

49.  Acts  1899,  pp.  128-130,  c.  97.  Brown 
V.  Miller  [Ind.l  71  N.  K.  122.  Under  Acts 
1899.  p.  128,  r.  97,  improvement  may  In- 
clude laying-  new  road  in  part.  Davern  v. 
Board  of  Com'rs  of  Decatur  County  [Ind. 
App.]    72  N.  B.   268. 

50.  Draper  v.  Fall  River,  185  Mass.  142, 
69  N.  E.  1068.  The  substituting  of  another 
kind  of  pavement  for  the  one  already  laid 
is  a  specific  rather  than  an  ordinary  repair, 
though  no  change  of  grade  be  contemplat- 
ed. Id.  Repair  of  a  turnpike  means  a  fill- 
ing up  of  holes  and  an  evening  of  the  sur- 
face In  such  a  manner  that  the  ordinary  and 
expected  travel  of  the  locality  may  pass 
with  reasonable  care  and  safety.  Village 
of  Mllford  V.  Cincinnati,  M.  &  Li.  Traction 
Co.,   4  Ohio  C.  C.    (N.   S.)    191. 

51.  Redersheimer  v.  Bruning  [La.]  36  So. 
990.  Act  No.  114  of  1886,  p.  211,  refers  only 
to  repairing  or  regrading  sidewalks  in  ex- 
istence. Act  No.  119  of  1886,  p.  217,  as  amend- 
ed by  Act  No.  142  of  1894,  p.  179,  refers 
to  the  construction  of  w.alks  where  there 
had  been  none.  Redersheimer  v.  Bruning 
[La.]  36  So.  990.  A  street  commissioner  in 
North  Carolina  cannot  establish  a  sidewalk. 
Cannady  v.  Durham  [N.  C]  49  S.  E.  50.  Re- 
fusal to  compel  building  of  sidewalks  by  city 
and  adjoiners  at  a  grade  is  not  an  adjudi- 
cation on  right  to  have  existing  ones  remain 
on  natural  grade.  Kemp  v.  Des  Moines 
[Iowa]    101   N.   W.    474. 

52.  Clay  City  v.  Abner  [Ky.]  82  S.  W. 
276;  House  v.  Covington  [Ky.]  82  S.  W.  374; 
Gallaher  v.  Jefferson  [Iowa]  101  N.  W.  124. 
Paving  nearer  to  the  lot  line  on  one  side 
than  on  the  other.  McGrew  v.  Kansas  City 
[Kan.]  77  P.  698.  But  If  the  plan  adopted  is 
one  palpably  unsafe  to  travelers  the  city 
would  be  liable.  Ely  v.  St.  Louis  [Mo.]  81 
S  W.  168;  Carroll's  Adm'r  v.  Louisville,  25 
Ky  L.  R.  1888,  78  S.  W.  1117.  In  Iowa  a 
city  may  provide  for  a  street  improvement 
by  a  resolution  of  the  council  (Shelby  v.  Bur- 
lington [Iowa]  101  N.  W.  101),  and  under 
its  power  to  Improve  streets  may  divide  the 
drive  way  by  a  strip  of  parking  alongr  the 


center  line  [Code  S  72]  (Downing  v.  Des 
Moines    [Iowa]    99   N.   W.    1066). 

53.  Gallaher  v.  Jefferson  [Iowa]  101  N. 
W.  124. 

64.  Notwithstanding  that  In  a  particular 
case  he  may  have  suffered  no  harm  by  the 
failure  of  the  officials  to  comply  with  them. 
In  re  Locust  Ave.,  93  App.  Dlv.  416,  87  N. 
T.    S.    798. 

NOTE:  Duty  to  repair  Bldevralks.  A  elty 
ordinance  required  owners  or  occupants  of 
real  property  to  keep  the  sidewalks  in  front 
of  their  premises  in  repair.  The  plaintiff, 
having  been  injured  by  a  defect  In  the 
sidewalk  In  front  of  the  premises  of  which 
he  was  tenant,  brought  suit  against  the 
city.  The  city  set  up  the  defense  of  con- 
tributory negligence.  Held,  the  statute  in 
so  far  as  It  applied  to  mere  tenants  of  prop- 
erty was  unconstitutional  and  the  plaintiff, 
not  being  under  a  duty  to  repair,  was  not 
chargeable  with  contributory  negligence. 
Ford  V.  Kansas  City  [Mo.]  79  S.  W.  923. 

The  courts  have  usually  upheld  ordinance 
Imposing  upon  property  owners  the  duty  of 
constructing  and  keeping  in  repair  the  side- 
walks adjoining  their  premises,  or  of  re- 
moving snow  and  ice  therefrom  as  a  just 
exercise  of  the  police  power,  on  the  ground 
that  owners  are  peculiarly  interested  In  the 
improvement  and  are  peculiarly  fitted  by 
their  situation  to  perform  the  work  prompt- 
ly. Cooley's  Cons.  Llm.  (7th  Ed.)  p.  860; 
Paxson  V.  Sweet,  13  N.  J.  Law,  196;  Bonsall 
V.  Mayor,  19  Ohio,  418.  The  duty  of  re- 
moving snow  and  ice  has  been  extended  to 
the  case  of  tenants  or  occupants.  Dillon's 
Mun.  Corp.  i  394.  In  re  Goddard,  16  Pick. 
[Mass.]  504,  28  Am.  Dec.  259;  Inhabitants 
of  Clinton  v.  Welch,  166  Mass.   133. 

No  authority  can  be  found  as  to  the  right 
to  impose  upon  a  mere  occupant  the  duty 
to  repair  the  sidewalk.  This  duty  would 
seem  as  great  as  that  of  constructing  them 
in  the  first  Instance.  Indeed,  some  courts 
repudiate  ordinances  requiring  owners  to 
repair  the  sidewalks  or  remove  snow  and 
ice.  Grldley  v.  Bloomlngton,  88  111.  554,  30 
Am.  Rep.  666;  State  v.  Jackman,  69  N.  H. 
318.  The  principal  case  seems  correct  in 
not  Imposing  the  duty  of  repairing  upon 
the  tenant. — IV.   Colum.  L.  R.   599. 

SS.  Commissioners  appointed  to  estimate 
benefits  in  opening  proceedings  cannot  as- 
sess the  expense  of  grading  [Laws  1868,  p 
1869.  o.  818,  tit.  5,  5§  1-14].  In  re  Locust 
Ave.,    93   App.   Dlv.    416,   87   N.   T.    S.    798. 
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township  "or  townships"  does  not  require  the  full  number  from  each  township.^" 
The  filing  of.  statutory  remonstrance  on  street  improyements  does  not  preclude  a 
common  council  from  passing  subsequent  improvement  ordinances  on  substantially 
difEerent  specifications.^^ 

Damages  occasioned  by  improvements  are  recoverable  by  abutting  owners,^' 
and  benefits  may  be  set  ofE  against  damages  to  abutting  owners  whose  lands  are 
taken  to  widen  a  street,^"  but  advantages  in  common  with  other  property  should 
not  be  included.""*  No  action  accrues  for  damage  resulting  from,  an  authorized 
diversion  of  surface  water."^ 

Ordinarily  no  special  proceedings  are  necessaiy  to  authorize  the  repair  of 
s'treets  or  highways/^  and  where  required  a  petition  for  the  repair  of  a  road  need 
not  locate  the  road  by  specific  descriptions.^^  An  approval  after  completion  of 
the  work  does  not  fulfill  a  statutory  requirement  of  repairs  with  the  "consent"  of 
a  board."*  Orders  are  liberally  construed."^  Mandamus  will  not  lie  to  compel  re- 
pair when  an  appropriation  for  that  purpose  would  under  the  circumstances  be 
illegal.""  County  commissioners  have' no  implied  power  to  accept  the  resignation 
of  a  bidder  who  has  been  duly  awarded  the  contract  for  the  care  of  the  roads."^ 
Continuous  use  by  the  public  shows  its  acceptance  of  a  stipulation  between  individ- 
uals for  the  public  benefit,  as  to  the  care  of  an  easement  of  way,"*  and  a  street  rail- 
way which  has  agreed  as  part  of  its  franchise  to  repair  highways  may  be  compelled 
in  equity  to  do  so."°  A  railroad  changing  its  grade  may  be  required  to  restore  the 
highway  to  its  former  state  or  to  such  state  as  not  to  necessarily  impair  its  useful- 
ness,''" or  to  build  a  bridge  over  its  road  on  grade  approaches  thereto  for  a  highway 
crossing  it,  though  the  railroad  was  in  operation  for  many  years  before  the  high- 
way was  laid  out.'"- 


5«.  Construing  Acts  1899,  p.  128,  c.  97. 
DT,-vern  v.  Decatur  County  Com'rs  [Ind.  App.] 
T'2'  N.   TS.    268. 

57.  Town  of  Greendale  v.  Suit  [Ind.]  71 
N.  B.    658. 

58.  A  city  may  lawfully  agree  with  a 
landowner  as  to  his  damages  without  re- 
course to  an  arbitration  tribunal.  Shelby 
V.  Burlington  [Iowa]  101  N.  W.  101.  A 
failure  to  claim  damages  as  provided  by 
statute  is  a  waiver  thereof  [St.  1891,  p.  461, 
c.  244:  St.  1893,  p.  89,  o.  79].  Duncan  v. 
Ramish,  142  Cal.  686,  76  P.  661.  A  deed 
of  land  for  street  purposes  does  not  bar  a 
claim  for  damages  from  an  improvement 
whefe 'at  the  time  of  conveyance  the  grantor 
was  not  aware  that  after  the  improvement 
she  would  not  be  able  to  construct  approach- 
es to  her  land  from  the  street.  City  of 
Houston  V.  Bartels  [Tex.  Civ.  App.]  82  S. 
W.    323. 

59.  Notwithstanding  the  proceedings  were 
irregular  and  that  the  owner  dedicated  the 
land  for  the  original  street.  Bailey  v.  Pitts- 
burg, 207  Pa.  553,  56  A.  1085.  The  benefits 
are  to  be  determined  by  the  increase  in  mar- 
ket value.  Chicago  Union  Traction  Co.  v. 
Ghicago,'  207   111.    544,    69   N.   B.   849. 

60.  City  of  Houston  v.  Bartels  [Tex.  Civ. 
App.]    82  S.  W.   323. 

61.  For  the  purpose,  of  Improving  its  high- 
ways, a  town  has  the  same  right  to  divert 
or  obstruct  the  natural  flow  Of  mere  surfa:ce 
water  that  owners  of  private  property  have 
In  improving  their  lands.  Merkel  V.  Ger- 
mantown  [Wis.]  98  N.  W.  210;  Gunnerus  v. 
Spring   Prairie,   91  Minn.    473,   98   N.  W.   340. 


62.  In  general,  a  mayor  may  order  ordi-. 
nary  repairs,  which  are  necessary  to  keep" 
the  streets  reasonably  safe  and  -convenient 
for  travel  (Draper  v.  Fall  River,  185  Mass. 
142,  69  N.  E.  1068),  and  in  New  Jersey  it 
is  the  statutory  duty  of  townships  to  re- 
pair the  highways,  within  their  respective 
limits  (Justice  v.  Township  Committee  of 
Logan   Tp.    [N.  J.  Law]    58   A.   74). 

63.  The  certainty  of  description  requisite 
in  the  location  of  a  new  road  is  not  .neces- 
sary in  proceedings  for  repair.  Cincinnati, 
etc.,  R.  Co.  V.  People,  206  III.  565,  69  N.  E. 
628. 

64.  Laws  1899,  p.  108,  c.  84,  §  10.  People 
V.  Studwell,  91  App.  Div.  469,  86  N.  Y.  S. 
967. 

65.  After  sixty  years  of  acquiescence  and 
usage  by  the  public  of  a  road  with  a  nar- 
rowing jog  in  it,  an  order  requiring  the 
whole  road  to  be  repaired,  40  feet  in  width, 
will  not  be  construed  literally.  Attorney 
General   v.   Collins    [Mass.]    71   N.   E.    574. 

66.  Justice  V.  Township  Committee  of  Lo- 
gan Tp.   [N.  J.  Law]   58  A.  74. 

67.  Corker  v.  Elmore  County  Com'rs  [Ida- 
ho]  77  P.  633. 

68.  LaTVSon  v.  Shreveport  Waterworks 
Co.,  Ill  La.  73,  35  So.  390. 

69.  Village  of  Milford  v.  Cincinnati,  M.  & 
L.  Traction  Co.,  4  Ohio  C.  C.   (N.  S.)   191. 

70.  People  V.  Delaware  &  H.  Co.,  177  N. 
T.  337,  69  N.  B.  651. 

71.  Illinois  Cent.  R.  Co.  v.  Swalm  [Miss] 
36  So.  147. 
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'  An  indictment  will  lie  in  some  states  for  failure  to  perforin  the  statutory  duty 
to  repair.''^ 

§  8.  Abandonment  and  diminution.''^ — The  right  of  the  public  to  the.  use  of 
the  streets  is  absolute  and  paramount  to  any  others^*  A  municipality  holds  the 
streets  and  alleys  as  trustee  for  the  public  and  cannot  surrender  the  grant  except  as 
the  statute  provides/"  nor  will  mere  nonuser  or  laches/'  or  obstruction  of  a  high- 
way/' or  adverse  possession  by  individuals/^  defeat  the  public  rights;  but  where 
private  rights  have  grown  up,  founded  on  the  action  or  nonaction  of  the  city,  the 
principles  of  estoppel  may  be  invoked  against  the  public  right,''  and  a  statute  legal- 
izing defective  proceedings  of  supervisors  in  the  establishment  of  a  number  of 
highways  does  not  destroy  the  efEect  of  an  abandonment.^" 

In  New  York  a  highway  which  has  not  been  traveled  or  used  as  such  for  six 
years  is  declared  abandoned,'^  but  the  wrongful  filing  of  the  certificate  of  abandon- 
ment does  not  discontinue  it.^^  There  is  no  abandonment  by  mistaken  use  of  a 
road  because  of  a  departure  from  the  true  location.^^  One  claiming  title  to  a 
street  by  right  of  adverse  possession  is  not  entitled  to  notice  as  a  tenant  at  will 
or  by  sufferance.** 

§  9.     Vacation.^" — A  highway  may  be  vacated  for  public  welfare,'*  proper 


72.  See  2  Curr.  L.  184,  n.  72-75.  In  Mis- 
sissippi a   complaint   for  failure   to   perform 

'  a  contract  for  the  care  of  the  roads  must 
allege  that  the  general  Isivr  in  relation 
thereto  has  been  put  in  operation  in  the 
county  by  vote.  State  v.  Burkett  [Miss.] 
35    So.    689. 

73.  See   2   Curr.   L.   184. 

74.  There  can  be  no  rightful  permanent 
possession  of  any  part  of  a  street  for  pri- 
vate purp'oses  unless  by  virtue  of  author- 
ized permission  of  the  city.  Deshong  v.  New 
York,   176   N.   T.    475,    68   N.   B.    880. 

75.  Hall  V.  Breyfogle,  162  Ind.  494,  70  N. 
B.  883.  Municipal  corporations  cannot  sell 
the  streets.  Arnold  v.  "Volkman  [Wis.]  101 
N.  W.  158.  Evidence  held  to  show  abandon- 
ment of  a  private  way  and  not  vacation  of 
public  road.  Lesley  v.  Klamath  County,  44 
Or.    491,   75    P.    709. 

Contra:  A  city  may  by  voluntary  aban- 
donment relinquish  its  control  over  streets 
dedicated  to  the  use  of  the  public.  Kelsoe 
v.    Oglethorpe    [Ga.]    48    S.   E.    366. 

76.  Arnold  v.  "Volkman  [Wis.]  101  N.  W. 
158.  Ceasing  to  use  a  portion  of  a  road 
does  not  destroy  its  character  as  a  public 
highway  [Pol.  Code,  §  2619].  People  v.  My- 
rlng  [Cal.]  77  P.  975.  But  nonuser  of  a 
street  for  forty  years  raises  a  strong  pre- 
sumption of  abandonment.  Kelsoe  v.  Coun- 
cil   of   Oglethorpe    [Ga.]    48    S.    B.    366. 

77.  Chrisman  V.  Omaha  &  C.  B.  R.  & 
Bridge  Co.    [Iowa]   100  N.   W.   63. 

78.  Kelsoe  v.  Oglethorpe  [Ga.]  48  S.  E. 
366.  The  Washington  statute  allowing  title 
upon  the  prescribed  adverse  possession  does 
not  extend  to  land  held  for  public  purposes. 
City  of  Port  Townsend  v.  Lewis,  34  Wash. 
413,  75  P.  982.  Adverse  user  for  ten  years 
of  a  strip  beyond  the  lot  line  gives  one  no 
title  therein.  Markham  v.  Anamosa,  122 
Iowa,  689,  98  N.  W.  493.  Asa  general  rule, 
limitations  do  not  run  against  a  municipal 
corporation  in  respect  to  streets  or  property 
held  for  public  use,  and  adverse  possession 
of  such  property,  for  however  long  contin- 
ued, is  of  no  effect.  Owen  v.  Brookport,  208 
111.  35,  69  N.  E.  952.     By  statute  in  Kentucky 


limitation  for  the  recovery  of  public  ways 
occupied  by  private  persons  do  not  begin 
to  run  against  the  city  until  written  notice 
that  such  holding  is  adverse  [Ky.  St.  1903, 
§  2546].  In  the  absence  of  such  notice  claim- 
ant must  show  adverse  possession  for  fifteen 
years  prior  to  _the  enactment  of  the  statute 
in  1873.  Davis' v.  Clinton,  25  Ky.  L.  R.  2021, 
79    S.    W.    259.  ■  "   , 

79.  Street  held  not  to  have  been  aban- 
doned. Arnold  v.  Volkman  [Wis.]  101  N. 
W.  158.  Where  land  has  been  transferred, 
improved  and  occupied  for  a  number  of 
years  without  reference  to  an  alleged  high- 
way thereon,  the  county  will  be  deemed  to 
have  abandoned  its  rights.  Hatch  v.  Barnes 
[Iowa]    99   N.   W.    1072. 

80.  Acts  29th  Gen.  Assem.  p.  184,-  c.  233. 
Hatch  V.    Barnes    [Iowa]    99   N.    W.    1072. 

81.  Laws  1890,  p.  1198,  c.  568,  as  amend- 
ed by  Laws  1899,  p.  1364,  c.  622.  Peo- 
ple V.  Marlette,  94  App.  Div.  592,  88  N.  Y. 
S.   379.      See  2  Curr.  L.    185,  n.   94. 

82.  People  v.  Marlette,  94  App.  Div.  592, 
88  N.  T.  S.  379.  , 

83.  Shanline   v.   Wiltsie    [Kan.]    78   P.    436; 

84.  Davis  V.  Clinton,  25  Ky.  L.  R.  2021, 
79    S.  W.    259. 

85.  See   2   Curr.  L.   185. 

86.  In  Michigan  the  city  councils  and 
the  courts  have  concurrent  Jurisdiction  In 
the  matter  of  vacating  streets;  and  may  in 
their  discretion  refuse  to  vacate  a  street 
except  on  specified  conditions  (Detroit  Real 
Estate  Inv.  Co.  v.  Frazer  [Mich.]  100  N.  W. 
271),  and  In  Kansas  county  commissioners 
may  vacate  streets  and  alleys  within  the 
corporate  limits  of  cities  of  the  first,  second 
and  third  class  [Gen.  St.  1901,  c.  115]  (City 
of  Budora  v.  Hartig  [Kan.]  75  P.  1113). 
Power  to  designate  grades  of  railroads  and 
establish  grades  for  streets  and  walks  does 
not  authorize  a  city  to  in  effect  vacate-part 
of  a  street  by  allowing  a  railroad  to  cross 
it  on  an  embankment  above  the  street  grade. 
Dean  v.  Ann  Arbor  R.  Co.  [Mich.]  100  N.  W. 
773.  An  application  may  properly  be  made 
to  discontinue  a  highway  which  is  useless, 
though   such  highway  was   never   opened   or 
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compensation  to  abutting  owners  being  made;''  and  it  has  been  said  that  the  court 
cannot  inquire  into  the  motives  of  a  council  in  vacating  a  street  for  private  use, 
under  statutory  authority,  there  being  no  charged  fraud.'* 

The  discontinuance  of  a  street  does  not  affect  the  private  rights  of  light, 
air,  and  access,  appurtenant  to  a  lot  abutting  on  a  highway,"  and.  the  vacation 
of  a  county  road,  depriving  a  street  of  its  only  outside  communication,  does  not 
destroy  the  street  as  a  highway.*"  In  Iowa  vacation  of  a  street  dedicated  under 
the  statute  does  not  cause  a  reversion  to  the  original  owner.*^  Vacating  a  street 
does  not  destroy  concurrent  private  easements.'*  Under  the  laws  of  Iowa  it  is 
only  when  a  road  across  or  along  a  county  line  is  concurrently  established  that 
concurrent  action  must  be  had  to  vacate  it;"  and  it  makes  no  difference  that  the 
petition  recites  a  contemporaneous  petition  in  the  other  county.'* 

That  the  incorporation  of  a  town  accepting  a  plat  is  declared  illegal  does  not 
increase  the  right  of  the  platters  to  vacate  the  streets  of  such  plat."  One  who 
executes  a  plat  dedicating  certain,  lands  as  streets  and  subsequently  joins  in  a 
petition  to  vacate  said  streets  cannot  deny  the  right  of  a  city  to  vacate  them.'" 

Upon  an  application  in  good  faith  and  in  conformity  with  the  statute,  for 
the  discontinuance  of  a  road,  the  county  court  should  appoint  commissioners." 

Vacation  of  a  street  for  want  of  acceptance  by  a  town  cannot  be  made  where 
private  rights  have  been  acquired  which  would  be  sacrificed  by  such  vacation," 
and  an  injunction  to  restrain  vacation  of  an  alley  will  lie  on  the  part  of  one  who 
is  individually  affected."  Petition  for  vacation  of  road  must  show  that  signers 
constitute  a  majority  of  the  residents  of  the  district.^  To  give  county  commis- 
sioners jurisdiction  to  adjudge  a  way  unsafe,  it  must  appear  that  the  way  is  one 
which  the  town  is  bound  to  maintain."  The  Nevada  statute  that  the  county  com- 
missioners "shall"  vacate  a  road  on  petition  of  a  majority  of  the  residents  of  the 
district  is  not  mandatory.' 

An  appeal  from  an  order  vacating  a  road  is  perfected  when  bond  and  notice  of 
appeal  are  properly  executed,  served,  and  filed.* 


worked  [Laws  1890,  p.  1193,  c.  568].  In  re 
MoFadden,  96  App.  Dlv.  68,  89  N.  T.  S.  104. 
It  Is  not  sufficient  that  It  Is  "becoming"  use- 
less; It  must  have  become  so.  Act  June  13, 
1836,  §  18.  Viewers'  report  held  bad.  In  re 
Sewlckley  Tp.  Road,  23  Pa.  Super.  Ct.  170. 

87.  An  ordinance  closing  an  established 
street  without  compensation  to  the  abutting 
owners  Is  Invalid.  Laurel  Imp.  Co.  v.  How- 
ell [Miss.]  36  So.  543.  One  cannot  maintain 
an  action  for  injuries  to  his  means  of  egress 
and  ingress  to  a  street,  unless  his  relation 
was  such  as  to  entitle  him  to  notice  of  va- 
cation proceedings.  Beutel  v.  West  Bay  City 
Sugar  Co.  [Mich.]  94  N.  W..  202.  An  action 
at  law  and  not  of  mandamus  is  the  proper 
method  to  enforce  a  claim  for  damages. 
Jones  V.  Fonda,  85  App.  Dlv.  265,  83  N.  T. 
S.  1012. 

88.  Laws  1891,  p.  199,  c.  40,  5  54.  Tilly 
V.  Mitchell  &  Lewis  Co.  [Wis.]  98  N.  W. 
969. 

89.  New  York  statutes  on  discontinuing 
of  streets  discussed  and  construed.  In  re 
City  of  New  York,  95  App.  Div.  533,  88  N. 
T.    S.    769. 

90.  Chrlsman  v.  Omaha  &  C.  B.  R.  & 
Bridge  Co.    [Iowa]   100  N.  W.  63. 

91.  Lake  City  v.  Fulkerson,  122  Iowa, 
569.    98   N.    W.    376. 

9a.    Wickham    v.    Twaddell,    25    Pa.    Super. 


Ct.  188.  An  abutter  who  conveys  his  prop- 
erty bounding  on  the  street  subjects  his 
interest  in  the  street  to  an  easement  In  favor 
of  the  property  conveyed,  and  the  servient 
estate  cannot  be  discharged  from  the  ease- 
ment by  legislative  action.  Act  providing 
for  closing  the  street.  Mott  v.  Eno,  97  App. 
Div.   580,    90   N.   T.    S.   60S. 

93.  Road  terminating  at  line  [Code  §§ 
1482,  1510].  Lamansky  v.  Williams  [Iowa] 
101  N.   W.  445. 

94.  Lamansky  v.  Williams  [Iowa]  101  N. 
W.    445. 

95.  Chrlsman  v.  Omaha  &  C.  B.  '  R.  & 
Bridge  Co.   [Iowa]  100  N.  W.  63. 

96.  Lake  City  v.  Fulkerson,  122  Iowa,  569, 
98  N.  W.  376. 

97.  Laws  1890,  p.  1193,  c.  568.  In  re  Mc- 
Fadden,  96  App.  Dlv.  58,  89  N.  T.  S.  104. 

98.  Corning  &  Co.  v.  Woolner,  206  111. 
190,    69   N.   B.    53. 

99.  Schlemmer  Co.  v.  Steinman  Co.,  2 
Ohio  N.  P.    (N.  S.)    293. 

1.  State  V.  Douglas  County  Com'rs  [Nev.] 
77   P.   984. 

2.  Inhabitants  df  South  Berwick  v.  Coun- 
ty Com'rs,   98  Me.   108,   56  A.   623. 

3  State  V.  Douglas  County  Com'rs  [Nev.] 
77  P.  984. 

4.  Laws  1897,  5  14,  c.  199,  p.  366.  Appeal 
of   McBlrath    [Minn.]    99    N.   W.    895. 
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§  10.  Street  and  highway  officers  and  districts.'^ — In  Kentucky  the  fiscal 
court  cannot  adopt  an  order  providing  that  magistrates  shall  be  supervisors  of 
roads  in  their  respective  districts."  Where  a  street  cleaning  contract  provided 
that  the  work  should  be  subject  to  the  approval  and  under  the  direction  of  the 
city  surveyor,  such  oflScial  was  empowered  to  prohibit  the  doing  of  work  not  with- 
in the  contract.'  Parol  evidence  is  inadmissible  to  show  an  error  in  the  minutes 
of  highway  commissioners.' 

A  town  is  liable  for  the  acts  of  its  surveyor  of  highways  done  in  good  faith 
in  compliance  with  the  orders  of  its  selectmen,*  and  a  sheriff  and  his  bondsmen 
are  personally  responsible  for  his  cutting  fences  not  on  the  line  of  the  route  opened 
by  order  of  the  court.^" 

§  11.  Fiscal  ajfairs}^ — As  ia  other  tax  proceedings,  assessments  for  high- 
way and  street  purposes  must  conform  strictly  to  the  statute  authorizing  them;*" 
and  express  authority  to  construct  the  particular  improvement,*'  and  charge  the 
cost  upon  the  particular  land,  must  appear.**  A  railroad  right  of  way  is  liable 
to  assessment  for  a  street  improvement.*" 

Exemptions  are  construed  strictly  against  the  exemption,*"  and  a  city  in  ac- 


B.     See   2   Curr.    L.    186. 

«.  Ky.  St.  1903,  §§  4313.  4335,  1844.  Boyd 
County  V.  Arthur   [Ky.]   82  S.   W.   613. 

T.  Mott  V.  Utica,  96  App.  Div.  495,  89  N. 
T.  S.  168. 

8.  Ciaoinnatl,  I.  &  W.  R.  Co.  v.  People, 
207  111.   566,   69   N.   B.   938. 

9.  Ratification  of  town  held  for  jury.  Im- 
provements causing'  flowage  of  land.  Wll- 
loughby  V.  Allen  [R.  I.]  56  A.  1109.  A  city 
Is  liable  for  negligently  regradlng  street  In 
causing  stagnant  water  to  accumulate.  Tay- 
lor V.  Houston  &  T.  C.  R.  Co.  [Tex.  Civ.  App.] 
80   S.   W.    260. 

10.  The  county,  county  commissioners, 
and  county  judge  are  not  liable.  Morgan  v. 
Oliver  [Tex.  Civ.  App.]  80  S.  "W.  111. 

11.  See   2  Curr.  L.   187. 

12.  See  Public  Works  and  Improvements, 
2  Curr.  L.  1328;  Taxes,  2  Curr.  L.  1786.  Laws 
on  compulsory  grading,  paving,  and  con- 
struction of  sidewalks  are  to  be  strictly 
construed  [Burns'  Ann.  St.  1901,  §  4394  et 
seq.].  Town  of  Greendale  v.  Suit  [Ind.]  71 
N.  E.  658.  Where  an  ordinance  for  paving 
streets  and  intersections  repealed  a  former 
ordinance  for  paving  of  the  same  Intersec- 
tions, the  court  could  not  confirm  an  assess- 
ment roll  after  deducting  the  cost  of  pav- 
ing of  the  intersections  (Chicago  Union 
Traction  Co.  v.  Chicago,  208  111.  187.  70  N. 
B.  234),  but  in  Kentucky  the  court  having 
acquired  jurisdiction  of  apportionment  pro- 
ceedings may  amend  the  apportionment  to 
conform  with  the  statute  [Ky.  St.  1899,  §| 
2833,  2834]  (Orth  v.  Park  &  Co.,  25  Ky.  L.  R. 
1910,  79  S.  W.  206).  A  constitutional  re- 
quirement of  equal  taxation  within  the  ter- 
ritorial limits  of  the  levying  power  does 
not  relate  to  turnpike  bonds  previously  con- 
tracted [Const.  §  171  (Acts  1889-90,  p.  657, 
c.  1491)].  Carpenter  v.  Central  Covington 
[Ky.]  81  S.  W.  919.  An  authorized  devia- 
tion from  the  contract  for  construction  or  a 
failure  of  a  clerk  to  enter  an  order  for  a 
change  of  the  crossing  after  the  letting  of 
the  contract  will  not  relieve  a  railroad  in 
Kentucky.  Orth  v.  Park  &  Co.,  25  Ky.  L. 
R.  1910,  79  S.  W.  206.  The  New  Jersey  "act 
concerning    townships"   does    not   repeal    "an 


Hot  concerning  roads  and  parka  and  creat- 
ing boards  for  the  control  and  management 
of  the  same"  [P.  L.  1899,  p.  372;  P.  I* 
1893,  p.  69].  Brant  v.  Tracey  [N.  J.  Law] 
57  A.  125.  Under  the  Illinois  statute,  high- 
way commissioners  need  not  "meet"  to  as- 
certain the  road  tax  to  be  levied  [Rev.  St. 
1901,  c.  121,  %  119].  Cincinnati,  I.  &  W.  R. 
Co.  V.  People,  206  111.  665,  69  N.  E.  628.  A 
statute  requiring  highway  commissioners  to 
ascertain  as  near  as  practicable  the  road 
tax  necessary  is  sufficiently  complied  with 
by  a  report  giving  an  enumeration  of  the 
sums  needed.     Id.,  207  111.   566,  69  N.  B.   938. 

13.  In  Kansas  a  city  may  construct  and 
collect  for  sidewalks  under  the  general  law 
or  under  their  powers  existing  at  the  pass- 
age of  such  law  [Gen.  St.  1901,  §  728].  Cjty 
of  Leavenworth  v.  Jones  [Kan.]  77  P.  273. 
A  street  cleaning  contract  including  cross 
walks  to  the  outer  lines  of  the  streets  does 
not  relate  to  parts  of  cross  walks  on  a  level 
with  the  sidewalks  and  between  the  curbs 
and  margin  of  the  street.  Contractor  en- 
titled to  extra  compensation  for  removal  of 
material  in  the  street.  Mott  v.  Utica,  96 
App.   Div.  495,  89  N.  Y.  S.  168. 

14.  In  Indiana  back-lying  lots  are  liable 
for  special  assessments  if  the  abutting  prop- 
erty be  not  sufficient.  Burns'  Rev.  St.  1894, 
§  4290.  The  owner  of  such  back-lying  lands 
is  entitled  to  appear  and  be  heard  on  the 
special  benefits  (Voris  v.  Pittsburg  Plate 
Glass  Co.  [Ind.]  70  N.  E.  249),  but  a  waiver 
of  illegalities  in  consideration  of  the  priv- 
ilege of  paying  in  Instalments  does  not  re- 
lease such  back-lying  owners  from  the  lien 
of  an  assessment  (Id.).  A  statute  provid- 
ing a  lien  on  town  lots  for  paving  and  con- 
struction of  sidewalks  does  not  allow  a  lien 
on  tracts  of  land  not  platted  into  lots.  Town 
of  Greendale  v.   Suit   [Ind.]    71  N.   B.   658. 

15.  Orth  V.  Park  &  Co.,  25  Ky.  L.  R.  1910, 
79   S.   W.    206. 

16.  A  statute  providing  for  the  adoption 
by  townships  of  road  systems  and  exempting 
townships  adopting  such  systems  from  tax- 
es without  their  consent  for  county  road 
systems,  though  acted  upon  by  a  township, 
does   not   constitute    an    irrevocable    contract 
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ccpting  land  for  street  purposes  has  no  authority  to  exempt  other  land  of  the 
grantor  from  assessment  for  the  extending  of  such  street.^^  A  statute  transferring 
to  a  town,  all  of  a  road  district  embraced  within  the  town,  does  not  preclude  the 
levying  of  a  county  road  tax  on  the  portion  of  the  district  not  included  in  the 
town,^*  and  does  not  release  the  county  from  liability  for  road  warrants  issued 
prior  to  such  iransferi*' 

Conviction  for  failure  to  pay  a  road  tax  cannot  be  sustained  where  the  county 
commissioner  failed  to  comply  with  the  statutes  in  relation  thereto.^"  It  is  the 
duty  of  a  town  clerk  in.  Illinois  to  make  tax  lists  for  road  labor,^^  and  he  is  to  be 
compensated  per  diem  for  it.^^ 

§  13.  Control  by  public^  and  public  regulations.'^ — ^Jlunicipalities  possess 
only  such  control  of  streets  as  is  delegated' by  the  legislature,^*  and  the  state  at 
any  time  may  resume  control  of  so  much  of  the  streets  and  alleys  as  it  deems 
best,  without  consent  of  the  ofiScers  or  inhabitants  of  a  city,^°  or  may  grant'  a 
franchise  in  the  streets  without  providing  for  the  payment  of  compensation  ;^° 
it  is  the  mode  only  of  such  use  that  is  subject  to  agreement  with  the  municipal 
authorities  -or  of  judicial  determination.^'  Municipalities,  however,  have  power 
as  a  rule  to  make  and  enforce  reasonable  police  regulations.^^  Toll  in  the  form 
of  a  license  may  be  legally  imposed  by  a  municipality  for  the  use  of  its  streets 
by  vehicles,^'   and   such  power  is  not  only  a  continuing  one  but  an  inalienable 


[Sess.  Laws  1895.  p.  522,  Act  No.  230,  §§  26, 
27,  repealed  by  Loc.  Acts  1899,  pp.  229,  230, 
No.  419,  as  amended  by  Loc.  Acts  1901,  p. 
115,  No.  335,  §  24].  Boa/d  of  Sup'rs  of  Sag- 
inaw County  V.  Hubinger  [Mich.]  100  N.  W. 
261.  Property  annexed  to  a  city  exempt 
from  specified  taxation  by  statute  is  not 
liable  for  taxes  for  pikes  undertaken  after 
such  annexation.  But  is  liable  for  pikes 
built  theretofore.  Carpenter  v.  Central  Cov- 
ington [S:y.]   81  S.  W.  919. 

17.  Leggett  v.  Detroit  [Mich.]  100  N.  W. 
566. 

18.  Custer  County  Bank  v.  Custer  Coun- 
ty   [S.   D.]    100  N.   W.   424. 

19.  The  statute  transferring  such  district 
made  no  provision  for  payment  of  the  in- 
debtedness. Custer  County  Bank  v.  Custer 
County   [S.'D.]   100  N.  W..  424. 

20.  Laws  1900,  p.  153.  .State  v.  Edwards, 
81    Miss.    399,    33    So.    172. 

31.  32.  Not  to  be  paid  by  fees  [Rev.  St. 
c.  139,  art.  t5,  §  1,  construed].  Town  of 
Boss  V.   Colilns,   106   111.   App.    396. 

33.     See   2   Curr.   L.   1S7. 

24.  State  V.  Red  Lodge  [Mont.]  76  P.  758; 
Rhlnehart  V.  Hedfield,  93  App.  Dlv.  410,  87 
N  T.  S.  789.  The  legislature  may  empower 
a' municipality  to  grant  the  exclusive  use 
of  a  street  to  a.  railroau.  But  Rev.  St.  §  3283, 
does  not  authorize  a  city  to  grant  to  a  rail- 
road company  a  permanent  right  to  place 
abutments  in  a  street.  Lake  Shore  cfe  M.  S. 
R.  Co.  V.  filyria,  69  Ohio  St.  414,  69  N.  B. 
738.  Township  commissioners  in  township 
of  first  class  may  regulate  highways  [Act 
April  28.  1899  (P.  L.  104)].  Lower  Merion 
Tp.  V.  Postal  Tel..  Cable  Co.,  25  Pa.  Super, 
Ct.    306. 

35.  City  o(  La  Harpe  v.  Elm  Tp.  Gas, 
Light,  Fuel  &  Power  Co.  [Kan.]  76  P.  448; 
United  R.  &  Canal  Co.  v.  Jersey  City  [N.  J. 
Law]  58  A.  71;  Rochester  &  L.  A.  Water 
Co    V.  Rochester,,  176  N.  T.  36,   68  N.  E.  117. 

36.  Laying  of  gas  mains  in  a  city  by  leg- 
i-!latlve    permit.      City    of   La  Harpe   v.   Elm 


Tp.  Gas,  Light,  Fuel  &  Power  Co.  [Kan.] 
76  P.  448.  A  legislative  grant  to  a  tele- 
phone company  to  use  any  of  the  public 
roads  includes  city  streets  [Pol.  Code  §  2600; 
Laws  1903,  p.  66,  c.  44].  State  v.  Red  Lodge 
[Mont.]    76   P.    758. 

37.  Fitzsimmons  Telephone  Co.  v.  Cin- 
cinnati, 2  Ohio  N.  P.  (N.  S.)  51.  A  legislative 
grant  to  lay  gas  pipes  in  city  streets  con- 
fers only  a  license  subject  to  modification 
as  .the  public  necessities  or  convenience 
might  require.  Gas  company  required  to 
move  its  pipes  to  make  place  for  a  sewer 
system.  New  Orleans  Gaslight  Co.  v.  Drain- 
age Commission  of  New  Orleans,  111  La.  838, 
35    So.    929. 

38.  Under  Its  charter  powers,  a  city  may 
require  each  omnibus  driver  to  wear.  In  a 
permanent  position  on  his  clotliing,  a  num- 
ber the  same  as  that  of  his  omnibus  (Atlan- 
tic City  v.  Freretti  [N.  J.  Law]  57  A.  259), 
and  may  revoke  the  license  to  use  the 
streets  for  a  failure  to  comply  [Laws  1902, 
p.  1216,  c.  503,  §  40]  (People  v.  Sewer,  Water 
&  Street  Commission,  90  App.  Div.  555,  86 
N.  T.  S.  445).  A  conviction  for  using  a  string 
of  bells  upon  a  horse  and  wagon  cannot  be 
sustained  under  an  ordinance  prohibiting 
junkmen  and  others  from  using  noisy  de- 
vices for  attracting  trade.  Bray  v.  Damato 
[N.  J.  Law]  57  A.  394.  A  municipality  has 
the  right  in  the  exercise  of  its  police  power 
to  require  a  railroad  company  to  elevate  Its 
tracks  so  as  to  avoid  grade  crossings  over 
public  streets.  Osburn  v.  Chicago,  105  111. 
App.    217. 

39.  An  ordinance  Imposing  a  fee  gradu- 
ated according  to  the  number  of  horses,  the 
use  of  the  streets,  etc.,  and  which  ordinance 
with  reference  to  nonresidents  applies  only 
to  those  hauling  heavy  vehicles,  or  peddling 
is  not  unconstitutional  for  interfering  with 
rights  of  citizens,  nor  for  unfair  discrimina- 
tion between  residents  and  nonresidents. 
Sterling  v.  Bowling  Green,  5  Ohio  C.  C.  [N. 
S.]    217.      The  words   "vehicles"   as  used  in   § 


3  'Cur.  Law. 


HIGHWAYS  AND  STEEETS  §  13. 


1609 


one.^°  The  use  of  a  street  for  moving  houses  thereon  is  an  extraordinary  use 
subject  to  municipal  restrictions,^^  and  neither  regular  license  nor  special  permit 
will  relieve  a  house  movet  for  damage  to  the  property  of  others.'^  It  is  com- 
petent for  a  council  to '  prescribe  different  Tates  of  speed  for  different  portions 
of  the  municipality,  or  for  different  classes  of  vehicles.^'  Eoad  commissioners 
charged  to  keep  highways  clear  and  fit  for  travel  may  regulate  telephone  lines'* 
though  the  road  is  a  "post"  road;^*  Such  power  is  not  exhausted  by  a  single  ex- 
ercise,'"  and  the  courts  will  not  interfere  except  for  an  abuse  of  discretion.'^ 
Slunicipalities  Cannot  put  a  street*'  or  a  public  common  to  any  use  inconsistent 
with  its  public  purpose,'®  nor  be  estopped  from  using  streets  for  public  purposes, 
by  reason  of  the  fact  that  such  use  destroys  private  privileges  previously  attempt- 
ed to  be  granted.*" 

Assent  by  a  town  to  use  of  the  streets  by  a  railroad  company  is  not  a  fran- 
chise but  raerely  an  easement;*^  but  a  grant  to  a  use  of  a  public  street  for  a  pub- 
lie  purpose,  by  a  municipality  under  legislative  authority,  accepted  and  acted 
upon  by  the  grantee,  confers  an  interest  which  may  only  be  taken  away  upon  proper 
compensation,*^  and  the  city  may  -question  any  transfer  thereof.*'  An  ordinance 
providing  that  a  street  car  company  may  use  such  other  streets  and  public  places 
as  the  city  council  might  from  time  to  time  designate  by  resolution  is  not  void 
for  uncertainty.**    It  will  not  be  presumed  that  a  street  car  company  will  violate 


1536-100,  Rev.  St.,  providing  for  the  payment 
of  a  license  fee  for  the  use  of  a  street  for 
vehicles,  includes  all  classes  of  vehicles 
whether  used  for  hire  or  not.  Id.  Ordi- 
nances and  by-laws  should  tend  in  some  de- 
gree to  safe  keeping  of  highways.  Imposi- 
tion of  license  tax  on  telephone  poles  is 
valid.  Lower  Merlon  Tp.  v.  Postal  Tel.  Cahle 
Co.,  25  Pa.  Super.  Ct.  306.  In  action  for  same 
affidavit  of  defense  suffices  which  states  that 
amount  exacted  exceeds  reasonable  cost  of 
supervision.     Id. 

30.  New  Orleans  Gaslight  Co.  v.  Drainage 
Commission  of  New  Orleans,  111  La.  838,  35 
So.    929. 

31.  Northwestern  Tel.  Exch.  Co.  v.  Ander- 
son,  12  N.  D.  585,  98  N.  W.  706. 

38.  Damage  to  the  property  of  an  author- 
ized telephone  company.  Northwestern  Tel. 
Exch.  Co.  V.  Anderson,  12  N.  D.  585,  98  N.  W. 
706. 

33.  Chittenden  v.  Columbus,  5  Ohio  C.  C. 
[N.  S.]  84.  An  ordinance  limiting  the  speed 
of  all  vehicles  to  seven  miles  an  hour  within 
certain  municipal  limits  is  not  unreasonable 
(Id.),  and  in  the  absence  of  express  regula- 
tion, a  speed  of  8  or  10  miles  an  hour  for  a 
street  car  is  not  of  itself  a  violation  of  law 
(Eeid  Ice  Cream  Co.  v.  Interurban  St.  R.  Co., 
97  App.  Div.   303,  89  N.  T.  S.  968). 

34.  Act   Cong.  July   24,   1866. 

33.  American  Tel.  &  T.  Co.  v.  Harborcreek 
Tp.,  -23   Pa.  Super.  Ct.  437. 

36.  Poles  set  on  curb  line  may  be  removed 
to  property  line.  American  Tel.  &  T.  Co.  v. 
Harborcreek  Tp.,  23  Pa.  Super.  Ct.  437.  Such 
a  rule  means  that  every  part  of  pole  shall  be 
In  street  but  as  near  as  may  be  to  property 
line.     Id. 

37.  American  Tel.  &  T.  Co.  v.  Harborcreek 
Tp.,  23  Pa.  Super.  Ct.  437. 

38.  Bennett  v.  Incorporated  Town  of  Mt. 
Vernon  [Iowa]  100  N.  W.  349;  O'Hanlin  v. 
Carter  Oil  Co.,  54  W.  Va.  510,  46  S.  E.  565; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Elyria,  69  Ohio 


St.  414,  69  N.  E.  738.  A  municipal  board  of 
estimates  cannot  authorize  the  obstruction 
of  a  sidewalk  by  a  permanent  platform  of  a 
private  corporation.  Brauer  v.  Baltimore 
Refrigerating  &  Heating  Co.  [Md.]  58  A.  21. 
Permission  by  a  city  to  occupy  a  street  with 
a  railroad  switch  to  be  used  in  the  private 
business  of  the  grantee  is  void.  Swift  v. 
Delaware,   etc.,  R.  Co.   [N.  J.   Bq.]   57  A.   456. 

39.  Whether  a  use  of  a  common  as  a  ball 
park  was  unreasonable  was  for  the  Jury. 
Sherburne  v.  Portsmouth  [N.  H.]  58  A.  38. 

40.  Laying  of  water  pipes  which  interfered 
with  a  private  drain  crossing  a  street.  Ben- 
nett V.  Incorporated  Town  of  Mt.  Vernon 
[Iowa]  100  N.  W.  349.  Pipes  for  refriger- 
ating purposes.  Rhinehart  v.  Redfield,  93 
App.  Div.  410,  87  N.  T.  S.  789.  Grant  of  an 
elevated  railroad  franchise  does  not  debar 
the  city  from  such  use  of  the  street  as  does 
not  interfere  unreasonably  with  the  railroad. 
Interborough  Rapid  Transit  Co.  v.  Gallagher, 
44  Misc.  536,  90  N.  T.   S.  104. 

41.  Acts  1901,  p.  82,  u.  29.  Belington  &  N. 
R.  Co.  V.  Alston,  54  W.  Va.  597,  46  S.  E.  612. 
A  permit  to  lay  railroad  tracks  in  a  street, 
subject  to  a  revocation  of  such  consent  by 
the  city,  authorizes  a  city  to  revoke  such 
permission  though  such  tracks  have  been 
laid  and  used  for  some  years.  Laws  1848,  p. 
163,  c.  116,  §  14.  Plaintiff  company  held  to 
have  abandoned  its  rights  under  former  per- 
mits. Delaware,  etc.,  R.  Co.  v.  Oswego,  92 
App.  Div.  551,  86  N.  T.  S.  1027.  An  unau- 
thorized abandonment  of  the  use  of  a  street 
by  the  receiver  of  a  street  railway  does  not 
terminate  the  company's  easement.  Paige  v. 
Schenectady  R.  Co.,  178  N.  X.  102,  70  N.  E. 
213. 

43.     Mead  v.  Portland  [Or.]  76  P.  347, 

43.  Cumberland  Tel.  &  T.  Co.  v.  Evans- 
ville,  127  F.   187. 

44.  Thurston  V.  Huston,  123  Iowa,  157,  98 
N.  W.   637. 
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its  contract  in  its  methods  of  construction  and  operation.*"  Where  the  contract 
between  a  city  and  one  erecting  a  structure  in  the  street  requires  him  in  excavat- 
ing to  protect  the  works  of  an  elevated  railway  therein,  the  duty  of  the  railway 
company  to  protect  its  own  structure  is  not  open  to  the  contractor  as  a  defense 
to  a  suit  by  the  company,  to 'compel  him  to  protect  it.**  The  federal  statute  grant- 
ing a  right  of  way  to  telegraph  companies  over  military  and  post  roads  does  not 
confer  a  right  upon  a  telephone  company  to  the  use  of  city  streets  without  con- 
sent of  the  city."  A  town  may  terminate  the  divided  authority  over  a  bridge  or 
street  and  assume  exclusive  control,  and  release  a  railway  from  the  care  thereof.*' 
An  injunction  wiU  lie  to  prevent  a  town  from  removing  tracks  lawfully  laid  in 
the  streets,*'  but  courts  cannot  review  a  discretionary  removal  of  tracks  at  any 
specific  grade-crossing  by  a  municipality  acting  under  statutory  powers."'  A 
private  water  company  will  not  be  enjoined  from  laying  its  pipes  through  a  city, 
on  the  ground  that  it  may  become  a  competitor  of  the  municipal  water  system."^ 
A  railroad  company  must  keep  its  track  in  a  public  street  in  a  reasonably  safe 
condition,"^  and  under  a  statute  requiring  companies  having  tracks  upon  or  inter- 
secting public  streets  to  so  maintain  them  as  to  not  imnecessarily  impair  the 
street's  usefulness,  ordinary  care  as  to  such  maintenance  is  not  suflBcient." 

§  13.  Bights  of  pvcblic  use.  Law  of  the  road.^* — ^A  city  may  by  ordinance 
provide  that  vehicles  going  north  or  south  shall  have  the  right  of  way  over  vehicles 
going  east  or  west,""  but  an  ordinance  requiring  persons  to  drive  on  the  right  side 
of  the  street  does  not  forbid  one  so  driving  from  crossing  the  street  to  avoid  dan- 
ger."' One  is  not  required  to  yield  any  portion  of  the  road  being  used  in  order 
to  let  another  pass  him,"^  except  to  avoid  a  collision  to  be  reasonably  apprehend- 
ed."' Where  two  or  more  vehicles  are  approaching  a  street  crossing  the  first  to 
reach  the  crossing,  traveling  at  a  reasonable  rate  of  speed,  has  the  right  to  pass 
over  first."'    Teamsters  and  pedestrians  have  equal  rights  in  the  street." 

The  rights  of  the  public,  and  car  companies,  to  the  street,  are  equal  and  con- 
current and  to  be  used  with  reasonable  regard  to  common  safety  and  to  avoid 
injury;"*  it  being  the  duty  of  a  motorman  to  use  every  means  consistent  with 


45.  Mordhurst  V.  Ft.  Wayne  &  S.  "W.  Trac- 
tion Co.  [Ind.]  71  N.  E.  642. 

46.  The  lower  court  was  Justified  in  find- 
ing that  a  contractor  Intended  to  properly 
support  an  elevated  railroad  during  certain 
excavations  In  the  street.  Interborough 
Rapid  Transit  Co.  v.  Gallagher,  96  App.  Div. 
632,  89   N.  T.   S.   152. 

47.  Rev.  St.  §5  5263,  5268.  Cumberland 
Tel.  &  T.  Co.  V.  EvansvUle,  127  F.  187.  See 
2  Curr.  L.  189,  n.  46. 

48.  Hicks  V.  Chesapeake  &  O.  R.  Co.,  102 
Va.  197,  45  S.  E.  888. 

49.  Bellngton  &  N.  R.  Co.  v.  Alston,  54  W. 
Va.  597,  46  S.  E.   612. 

BO.  Gen.  St.  p.  2689.  par.  221.  Swift  v. 
Delaware,  etc.,  R.  Co.  [N.  J.  Eq.]  57  A.  456. 

51.  Rochester  &  L.  O.  Water  Co.  v.  Roch- 
ester, 176  N.  T.  36,  68  N.  E.  117. 

52.  Rev.  St.  1895,  §  4426.  International, 
etc.,  R.  Co.  V.  Haddox  [Tex.  Civ.  App.]  81 
S.  W.  1036. 

53.  Rev.  St.  1895,  §  4426.  International, 
etc.,  R.  Co.  v.  Haddox  [Tex.  Civ.  App.]  81  S. 
W.  1036. 

54.  See  2  Curr.  U  189.  See,  also.  Street 
Railways,  2  Curr.  L.  1742,  for  a  full  discus- 
sion of  negligent  Injury  by  street  cars. 

65.  Gushing  V.  Metropolitan  St.  R.  Co.,  92 
App.  Div.  510,  87  N.  Y.  S.  314. 


58.  Question  for  the  Jury  as  to  whether 
the  crossing  to  avoid  apparent  danger  -was 
contributory  negligence.  Streeter  ▼.  Mar- 
shalltown,  123  Iowa,  449,  99  N.  W.  114. 

57.  Elenz  v.  Conrad,  123  Iowa,  522,  99  N. 
W.  138;  Adams  Exp.  Co.  v.  Aldridge  [Colo. 
App.]  77  P.  6. 

58.  Elenz  v.  Conrad,  123  Iowa,  522,  99  N. 
W.  138. 

59.  Knox  V.  North  Jersey  St.  R.  Co.  [N.  J. 
Law]  57  A.  423.  Two  persons  approaching  a 
street  crossing  have  equal  rights,  and  each 
is  bound  to  use  reasonable  care  to  avoid  a 
collision.  Defendant  negligent  In  attempt- 
ing to  drive  Into  a  narrow  space.  Gilbert 
V.  Burque,  72  N.  H.  521,  57  A.  927. 

60.  Driver's  negligence  and .  pedestrian's 
contributory  negligence  held  a  question  for 
the  Jury.  Schwartz  v.  London,  90  N.  T.  S. 
449. 

61.  Hanheide  v.  St.  Louis  Transit  Co.  [Mo. 
App.]  78  S.  W.  820.  A  motorman  has  no 
right  to  assume  the  track  will  be  clear  and 
propel  the  carat  the  extreme  limit  allowed  by 
law.  Rouse  v.  Detroit  Elec.  R.  Co.  [Mich.] 
98  N.  W.  258.  See  2  Curr.  L.  190,  n.  61.  In 
the  Interests  of  the  public,  the  general  right 
of  a  street  railway  company,  over  that  por- 
tion of  the  street  where  Its  tracks  He,  Is 
superior  to  that  of  other  persons  using  the 
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the  safety  of  those  on  his  car,  to  avoid  injury  to  a  person  upon  the  tracks," 
though  a  city  may  by  ordinance  prescribe  the  care  to  be  exercised  by  motormen." 

In  the  absence  of  a  showing  of  custom,  statute,  'or  ordinance,  a  fire  patrol 
has  no  superior  right  to  the  street.'* 

One  who  uses  a  highway  must  use  reasonable  care,"  under  the  attending  cir- 
cumstances,'* to  avoid  injury  both  to  himself  and  others,  and  as  in  other  cases 
negligence  of  the  person  injured  will  bar  recovery,'^  as  will  the  fact  that  he  is 


street.     Chicago  City  R.  Co.  v.  Mauger,   105 
111.  App.  579. 

62.  Galveston  City  R.  Co.  v.  Hanna  [Tex. 
Civ.  App.]  79  S.  W.  639.  An  electric  car 
company  Is  not  liable  for  a  collision  unless 
Us  motorman  by  strict  watchfulness  could 
have  seen  and  avoided  the  accident.  Under 
the  evidence,  the  last  fair  chance  doctrine 
held  not  to  apply.  Asphalt  G.  C.  Co.  v.  St. 
Louis  Transit  Co.  [Mo.  App.]  80  S.  W.  741. 
Company  not  liable  it  plaintiff  drove  over  the 
track  when  the  car  was  so  near  that  by  the 
exercise  of  ordinary  care  the  motorman 
could  not  have  stopped  the  oar.  Cushing  v. 
Metropolitan  St.  R.  Co.,  93  App.  Div.  510,  87 
N.  T.  S.  314.  A  motorman  should  use  or- 
dinary care  under  the  surrounding  circum- 
stances. Extraordinary  care  Is  not  required 
in  crossing  a  narrow  bridge.  Dockwood  v. 
Troy  City  R.  Co.,  92  App.  Div.  112,  87  N.  T. 
S.  311.  Evidence  held  to  show  no  negligence 
on  the  part  of  the  motorman.  Summerman 
V.  Interurban  St.  R.  Co.,  87  N.  T.  S.  427. 
Evidence  held  insufflcient  to  go  to  the  jury 
on  the  question  of  negligence  on  the  part  of 
the  motorman.  Csatloa  v.  Metropolitan  St. 
R.  Co.,  92  App.  Div.  620,  87  N.  T.  S.  302. 
Mere  negligence  of  plaintiff  in  approaching 
and  crossing  a  track  would  not  Justify  the 
infliction  of  an  injury  if  it  could  be  avoided 
by  the  exercise  of  reasonable  care  and  cau- 
tion. A  motorman  must  if  possible  avoid  a 
collision  with  a  person  upon  the  tracks, 
though  negligently  so.  Hanheide  v.  St.  Louis 
Transit  Co.  [Mo.  App.]  78  S.  W.  820. 

63.  "Shall  keep  a  vigilant  watch  for  all 
vehicles  and  persons  on  foot,  especially  chil- 
dren, either  on  its  track  or  moving  towards 
it,  and  on  the  first  appearance  of  danger  to 
such  persons  .or  vehicles  the  car  shall  be 
stopped  in  the  shortest  time  and  space  pos- 
sible." Roenfeiat  v.  St.  Louis  &  S.  R.  Co. 
[Mo.]   79  S.   "W.  706. 

64.  Knox  V.  North  Jersey  St.  R.  Co.  [N. 
J.  Law]  67  A.  423.  See  1  Curr.  L.  190,  n.  62, 
63. 

65.  Reckless  and  rapid  driving.  Freel  v. 
Wanamaker,  208  Pa.  279,  67  A.  563;  Chicago 
City  R.  Co.  v.  O'DonneU,  208  111.  267,  70  N. 
E.  294.  Those  who  drive  in  the  street  should 
drive  carefully.  Douglas  v.  Faust,  112  La. 
1050,  36  So.  850.  One  must  exercise  ordinary 
care  in  driving  past  another's  wagon,  and 
it  is  immaterial  whether  the  other  wagon  be 
moving  or  stationery.  Elenz  v.  Conrad,  123 
Iowa,  522,  99  N.  W.  138;  Adams  Exp.  Co.  v. 
Aldridge  [Colo.  App.]  77  P.  6.  A  driver  is 
guilty  of  negligence  who  runs  into  and  in- 
jures a  person  standing  upon  a  walk  and 
near  the  curb.  Drew  v.  Farnsworth  [Mass.] 
71  N.  E.  783.  Driver  is  negligent  who  re- 
leases control  of  his  team  even  temporarily, 
knowing  that  firecrackers  are  being  exploded 
throughout  the  city.  Houston  Transfer  Co. 
v.  Renard  [Tex.  Civ.  App.]  79  S.  W.  838. 
Allowing  an  ice  wagon  team  to  proceed  along 


a  street  without  guidance  authorizes  a  find- 
ing of  negligence.  Turtenwald  v.  "Wisconsin 
L.  Ice  &  Cartage  Co.  [Wis.]  98  N.  W.  948. 
A  jury  may  properly  find  that  one  might 
by  the  exercise  of  reasonable  care  drive 
safely  between  two  excavations  having  12 
feet  of  road  between  them.  Action  for  in- 
juries to  one  working  in  the  trench  by  rea- 
son of  defendant's  horse  falling  therein. 
Boston  V.  Abraham,  91  App.  Div.  417,  86  N. 
Y.  S.  863.  Evidence  held  sufficient  to  sus- 
tain a  verdict  based  on  negligent  rapid  driv- 
ing. Wathen  v.  Pool,  25  Ky.  L.  R.  2294,  80 
S.  W.  439.  Declaration  of  a  driver  of  a  horse 
made  shortly  after  the  horse  has  run  away 
having  been  left  unhitched  are  not  part  of 
the  res  gestae  nor  receivable  as  admissions 
against  the  owner.  Haywood  v.  Hamm 
[Conn.]  58  A.  695.  The  owner  of  a  horse, 
who  negligently  leaves  it  unhitched  in  the 
street  is  liable  for  resulting  Injuries.  Proof 
that  the  horse  was  in  the  habit  of  running 
away  was  not  essential.  Id.  Negligence 
may  be  inferred  from  the  fact  that  a  wagon 
is  partly  on  the  sidewalk.  Franollch  v. 
Metropolitan  Exp.  Co.,  90  N.  T.  S.  386.  Sud- 
denly swerving  to  side  of  road  and  striking, 
plaintiff  riding  bicycle.  Hershinger  v.  Penn- 
sylvania R.  Co.,  26  Pa.  Super.  Ct.  147.  In 
using  crossways  railroads  must  exercise  such 
care  as  is  required  to  safeguard  users  of 
the  street.  See  Railroads,  2  Curr.  L.  1382. 
The  motorman  of  a  street  car  is  bound  to 
control  his  car  if  possible  when  he  sees  a 
frightened  horse  ahead  in  a  narrow  place. 
McVean  v.  Detroit  United  R.  Co.  [Mich.]  101 
N.  W.  527.  Evidence  held  insufflcient  to  sus- 
tain a  verdict  for  a  pedestrian,  injured  by  a 
street  car  while  attempting  to  cross  the 
track.  Lamm  v.  Metropolitan  St.  R  Co.,  90 
N.   Y.   S.    390. 

6a  But  one  driving  on  a  highway  need 
not  give  notice  of  his  intention  to  turn  a 
corner.  Osterheldt  v.  Peoples,  208  Pa.  310, 
57  A.  703.  Must  maintain  a  general  observa- 
tion of  the  way.  Adams  Exp.  Co.  v.  Aldridge 
[Colo.  App.]  77  P.  6.  A  road  roller  propeUed 
by  steam  is  not  a  "traction  or  road  engine" 
of  which  warning  must  be  given.  City  of 
New  Albany  V.  Stirr  [Ind.  App.]  72  N.  E.  275. 
Request  held  Insufficient  to  call  for  charge 
on  evidence  as  to  previous  habits  of  horses 
In  case  of  injury  by  runaway.  Turner  v. 
Page  [Mass.]  72  N.  E.  329.  Collision  from 
driving  on  wrong  side  of  street.  Johnson  v. 
Duncan,  90  N.  Y.  S.   660. 

67.  As  to  whether  one  may  attempt  to 
walk  his  horse  across  a  street  car  track,  he 
being  ten  or  fifteen  feet  from  the  crossing 
and  fifty  feet  from  the  car  Is  a  question  for 
the  jury.  BInsell  v.  Interurban  St.  R.  Co., 
91  App.  Div.  402,  86  N.  Y.  S.  913.  A  street 
cleaner  injured  by  an  unguided  team  is  not 
negligent  in  stepping  to  one  side  from  a 
direct  course,  in  the  discharge  of  his  duties. 
Turtenwald  v.   Wisconsin   L.    Ice   &   Cartage 
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himself  committing  a  nuisance.*'  Negligence,  however,  cannot  be  attributed  to 
a  child  of  tender  years.®'  A  bus  driver  is  negligent  in  needlessly  trying  to  pull 
around  another  vehicle  whereby  he  strikes  a  person  on  the  footboard  of  a  car.''" 
A  person  is  not  a  wrongdoer  who  rides  on  footboard  -of  summer  car  under  ah 
ordinance  which  contemplated  only  horse  cars.''^ 

It  is  the  duty  of  one  to  desist  in  an  operation  which  he  knows,  or  by  the  use 
of  ordinary  care  could  know,  is  frightening  a  teamf^  but  where  the  driver  of  a 
buggy  was  guilty  of  contributory  negligence,  one  who  jumped  from  the  buggy, 
fearing  a  collision,  is  not  entitled  to  recover  for  personal  injuries  resulting  from 
ihe  jump."  The  probability  that  some  one  may  in  an  imprudent  manner  try  to 
stop  a  runaway  and  avert  its  course  is  a  natural  consequence.'*  Care  must  be 
taken  not  to  drive  extraordinary  loads  over  manhole  covers  if  there  is  room  to 
pass  by,'°  but  they  must  be  strong  enough  to  sustain  any  probable  traffic.'"  The 
owner  of  them  may  recover  for  such  negligence." 

Pedestrians  are  not  bound  in  all  cases  to  look  and  listen  before  crossing  a 
street,'^  but  they  should  not  attempt  to  cross  a  thoroughfare,  ahead  of  a  vehicle 
upon  nice  calculation  of  chances  of  injury,'"  and  one  who  is  negligent  in  attempt- 
ing to  cross  in  front  of  an  approaching  street  car  cannot  recover  for  a  resulting 
injury.*"     The  burden  of  showing  freedom  from  contributory  negligence*^  does  not 


Co.  [Wis.]  98  N.  W.  948.  Negligence  -will 
not  be  presumed  on  the  part  ot  bicyclist 
from  the  mere  fact  of  a  collision  with  an- 
other person.  Lee  v.  Jones  [Mo.]  79  S.  W. 
927.  A  street  car  conductor  who  uses  the 
street  to  go  from  the  front  to  the  rear  end 
of  his  car  Is  not  negligent  in  failing  to  antic- 
ipate that  persons  using  the  street  will  not 
'exercise  due  care.  Caesar  v.  Fifth  Ave. 
Coach  Co.,  90  N.  T.  S.  359.  Where  an  auto- 
mobile collided  with  a  street  car  conductor 
just  as  he  alighted  from  his  oar,  evidence 
held  to  show  that  the  chauffeur  was  neg- 
ligent in  failing  to  halt  or  deviate  from  his 
course.  Id.  A  pedestrian  has  a  right  to 
presume  that  a  teamster  will  slacken  his 
speed  as  an  alternative  to  a  collision.  One 
indulging  in  this  presumption  is  not  guilty 
of  contributory  negligence.  Schwartz  v. 
London,  90  N.  T.  S.  449. 

68.  Rapid  coasting.  Eeusch  V.  Licking 
Rolling  Mill  Co.  [Ky.]  80  S.  W.  1168.  Col- 
lision with  wagon  left  unattended  in  street. 

69.  Child  of  four  years  run  over  by  wagon 
(Freel  v.  Wanamaker,  208  Pa.  279,  67  A. 
563),  and  that  plaintife  was  a  child  and  de- 
fendant a  man  does  not  shift  the  burden  of 
proof  as  to  negligence  in  a  collision  (Lee  v. 
Jones  [Mo.]  79  S.  W.  927).  Where  the  act  of 
a  child,  without  negligence  by  defendant, 
causes  an  injury,  the  child  cannot  recover, 
irrespective  of  whether  he  can  be  held  re- 
sponsible for  contributory  negligence.     Id. 

70  71.  Frank  Bird  Transfer  Co.  v.  Mor- 
row'[Ind.  App.]  72  N.  B.  189. 

72.  Riding  a  bicycle.  Meek  v.  Barton,  123 
Iowa,  601,  99  N.  W.  177.  „       ,.  ^ 

73.  Hogan  v.  Winnebago  Traction  Co. 
[Wis.]    98  N.  W.    928. 

74  Turner  v.  Page  [Mass.]  72  N.  B.  329. 
Citing  many  cases.  Charge  refused  for  as- 
suming contrary.     Id. 

75  76.  Missouri-Edison  Bleo.  Co.  v.  Weber, 
102  Mo.  App.  95,  76  S.  W.  736. 

77.  Owner  of  subway  has  title.  Missouri- 
Edison  Blec.  Co.  V.  Weber,  102  Mo.  App.  95, 
76   S,   W.   736. 

78  But  he  must  exercise  some  care.. 
Douglas   V.   Faust,   112   La.    1050,   36   So.   850. 


One  fails  to  prove  herself  free  from  con- 
tributory negligence  where  the  proofs  are 
that  she  did  not  look  to  see  whether  she 
could  safely  cross  the  street  and  that  had 
she  done  so,  she  would  have  seen  the  horse 
and  wagon.  Lieberman  v.  Stanley,  88  N.  T. 
S.  360. 

79.  Douglas  v.  Faust,  112  La.  1050,  36  So. 
850.  Defendant  not  liable  under  the  doc- 
trine of  discovered  peril  where  conflicting 
evidence  showed  its  car  to  be  from  fifty  to 
one  hundred  and  eight  feet  from  plaintiff's 
wagon,  and  running  at  a  speed  of  eight  or 
nine  miles  an  hour.  Roenfeldt  v.  St.  Louis  & 
S.  R.  Co.   [Mo.]   79  S.  W.  706. 

80.  One  is  guilty  of  contributory  negli- 
gence who  seeing  an  approaching  car,  and 
being  able  to  stop  his  team,  attempts  to  cross 
ahead  of  the  car.  Roenfeldt  v.  St.  Louis  & 
S.  R.  Co.  [Mo.]  79  S.  W.  706.  Where  a  per- 
son is  killed  in  crossing  a  street  by  a  car 
running  at  a  high  rate  of  speed,  on  request 
of  the  conductor  of  another  car,  to  hurry, 
the  question  is  for  the  jury.  StilUngs  v. 
Metropolitan  St.  R.  Co.,  177  N.  T.  344,  69  N. 
E.  641.  A  traveler  may  assume  that  street 
cars  are  run  in  compliance  with  the  local 
ordinance.  Kansas  City-Leavenworth  R.  Co. 
V.  Gallagher  [Kan.]  75  P.  469.  He  may 
rightfully  cross  in  front  of  an  approaching 
electric  car  which  he  plainly  sees  and  dis- 
tinctly hears,  and  not  be  negligent.  But  he 
must  estimate  the  distance  and  speed,  with 
reasonable  accuracy.  Id.  In  the  absence  of 
proof  to  the  contrary,  a  jury  may  infer  that 
a  person  about  to  cross  a  railroad  track 
both  looked  and  listened  before  attempting 
to  do  so.  Such  presumption  arises  from  the 
natural    instinct    of    self    preservation.     Id. 

Under  the  general  rule  it  is  negligence  per 
se  for  one  about  to  cross  a  railroad  track 
to  not  look  and  listen  according  to  Iiis  oppor- 
tunitips.  He  should  exercise  reasonable 
care.  Asphalt  Granitoid  Const.  Co.  v.  St. 
Louis  Transit  Co.  [Mo.  App.]  80  S.  W.  741; 
Harpham  v.  Northern  T.  Co.,  4  Ohio  C.  C. 
(N.   S.)    257. 

Contra:  Rouse  v.  Detroit  Elec.  R.  Co. 
[Mich.]  98  N.  W.  258;  Chicago  City  R.  Co.  v. 
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always  require  proof  of  looking  and  listening  before  crossing  a  surface  street  car 
track.'^  That  precaution  is  not  strictly  required  as  in  the  case  of  steam  rail- 
ways/* and  its  omission  is  not  negligent  when  the  situation  is  such  as  to  war- 
rant an  assumption  of  safety  in  crossing.'* 

§  14.  Rights  of  abuUers.^^ — The  dedication  of  a  street  must  be  presumed 
to  have  been  for  all  public  purposes,  present  and  prospective,  consistent  with  its 
use  as  a  highway  and  not.  actually  detrimental  to  the  abutting  real  estate.*^  The 
right  of  abutters  to  use  them  for  other  purposes  is  a  permissive  and  subordinate 
one,*^  and  must  not  unreasonably  interfere  with  the  riglits  of  the  public.'*  Abut- 
ters may  temporarily  make  reasonable  use  of  sidewalks  for  loading  and  unload- 
ing goods,'°  but  are  liable  for  injuries  from  an  unreasonable  occupation  thereof.'" 

Having  an  interest  not  shared  by  the  general  public,"^  an  abutter  may  en- 


O'Donnell,  208  111.  267,  70  N.  B.  294.  Driving 
on  street  oar  track  after  seeing  approaching 
car  half  block  away.  Levy  v.  Metropolitan 
St.  R.  Co.,  86  N.  T.  S.  102.  Contributory 
negligence  of  a  teamster  who  attempted  to 
cross  a  street  ear  track  in  front  of  an  ap- 
proaching car,  forty  feet  distant,  held  a 
question  for  the  jury.  Robinson  v.  New 
York  City  R.  Co.,  90  N.  T.  S..368.  A  teamster 
has  a  right  to  presume  that  street  car  opera- 
tives will  use  due  care  to  avoid  a  collision. 
Id.  Imminent  danger  may  excuse  one  who 
imprudently  remains  in  a  vehicle  while  a 
car  approaches  uncontrolled.  Horse  had  fal- 
len while  crossing  to  pass  other  teams  and 
driver  tried  to  "pull  him  up"  on  his  feet. 
Kansas  City-Leavenworth  R.  Co.  v.  Langley 
[Kan.]  78  P.  858.  Crossing  before  a  car  is 
not  contributory  negligence  unless  it  was 
not  the  act  of  an  ordinarily  prudent  mind 
under  the  circumstances.  It  is  negligent  in 
law  to  wait  in  full  Ught  and  then  try  to 
cross  but  ten  feet  before  a  car  exceeding 
lawful  speed.  Wolf  v.  City  &  S.  R.  Co.  [Or.] 
78  P.  668.  Alighting  to  hold  frightened 
horse  'while  car  approached  which  struck 
plaintiff  because  of  narrowness  of  "way  is 
not  in  law  contributory  negligence.  Mc- 
Vean  v.  Detroit  United  R.  Co.  [Mich.]  101  N. 
W.    527. 

81.  See  statement  of  rule  in  Woodworth 
V.  New  Tork,  etc.,  R.  Co.,  170  N.  T.  589,  63 
N.  B.  1123,  with  the  cases  collated  for  New 
Tork. 

82.  Monck  v.  Brooklyn  Heights  R.  Co.,  90 
NTS  818,  also  citing  the  New  Tork  cases. 
Bvid'ence  held  sufficient  (Woodward  and 
Jenks,  JJ.,  dissenting).  Crossing  only  ten 
feet  from  cross  walk  behind  car  from  which 
plaintiff  had  Just  alighted  without  looking 
and  listening  while  car  one  hundred  and  fifty 
feet  distant  on  other  track  approached  at 
fifteen  to  eighteen   miles  an  hour.     Id. 

83.  84.  Monck  V.  Brooklyn  Heights  R.  Co., 
90  N.  T.  S.  818. 

85.     See  2  Curr.  L.  192. 

8«.  Mordhurst  v.  Ft.  Wayne  &  S.  W.  Trac- 
tion Co.  [Ind.]  71  N.  B.  642.  The  public  has 
a  paramount  right  to  employ  the  streets  for 
travel  and  transportation.  Brauer  v.  Balti- 
more Refrigerating  &  Heating  Co.  [Md.]  58 
A  21  The  owners  of  lots  abutting  upon  a 
street  in  a  municipality  hold  them  subject 
to  the  right  of  the  public  to  use  the  street 
for  street  purposes,  of  which  the  construc- 
tion and  operation  of  a  street  railway  is  one. 
Abutting  warehouseman  cannot  object  to 
construction    of   such    road   unless    grade   of 


street  is  changed.  Ireton  Bros.  v.  Ft.  Wayne 
Traction  Co.,  2  Ohio  N.  P.  (N.  S.)  317.  In 
Indiana  an  electric  street  railway  is  not  an 
additional  burden  upon  the  street  and  the 
abutting  owner  holding  title  to  the  center 
of  the  street  is  not  entitled  to  compensation 
except  for  any  special  injury.  Mordhurst  v. 
Ft.  Wayne  &  S.  W.  Traction  Co.  [Ind.]  71 
N.  E.,  642.  So  also  of  a  telephone  line  upon 
a  rural  highway  (McCann  v.  Johnson  County 
Tel.  Co.  [Kan.]  76  P.  870),  but  otherwise  of  a 
common  passenger  and  freight  railroad 
(Mordhurst  v.  Ft.  Wayne  &  S.  W.  Traction 
Co.  [Ind.]  71  N.  E.  642),  Involving  an  exclu- 
sive use  of  the  street.  Construction  of  a  rail- 
road on  arches  or  pillars.  De  Geofroy  v. 
Merchants'  B.  T.  R.  Co.,  179  Mo.  698,  79  S.  W. 
386.  The  owner  of  land  subject  to  an  ease- 
ment of  a  highway  may  maintain  ejectment 
against  one  wrongfully  appropriating  it  to 
a  purpose  wholly  foreign  to  the  easement, 
recovery  being  subject  to  the  servitude  in 
question.  Laying  of  a  steam  railroad  longi- 
tudinally in  a  street.  Bork  v.  United  N  J. 
R.  &  C.  Co.  [N.  J.  Err.  &  App.]  57  A.  412. 
In  Missouri  a  steam  railroad  constructed  at 
the  street  grade  is  not  an  increase  of  servi- 
tude. Such  a  use  is  within  the  use  contem- 
plated when  the  street  was  laid  out.  De 
Geofroy  v.  Merchants'  B.  T.  R.  Co  179  Mo 
698,  79  S.  W.  386.  Whether  holding  the  fee 
to  the  street  or  not,  an  abutting  owner  in 
Mississippi  is  entitled  to  compensation  for 
an  additional  servitude  not  incidental  or 
necessary  to  a  full  enjoyment  of  the  street 
by  the  public.  Town  of  Hazlehurst  v.  Mayes 
[Miss.]  36  So.  33. 

87.  Brauer  v.  Baltimore  Refrigerating  & 
Heating  Co.  [Md.]  58  A.  21. 

88.  Use  of  portion  of  sidewalk  for,  per- 
manent platform  and  regular  use  of  balance 
of  walk  by  teams  held  unreasonable. 
Brauer  v.  Baltimore  Refrigerating  &  Heating 
Co.  [Md.]  58  A.  21.  The  owner  of  the  fee  to 
the  center  of  a  highway  is  not  entitled  to 
permanently  pile  lumber  on  any  portion  of 
the  highway.  Busse  v.  Rogers  [Wis.]  98  N. 
W.  219. 

89.  Garibaldi  v.  O'Connor,  210  111.  284,  71 
N.  B.   379. 

90.  Walk  practically  monopolized  by  ban- 
anas, one  of  which  plaintiff  stepped  upon. 
Garibaldi  v.  O'Connor,  210  111.  284,  71  N.  B. 
379. 

91.  An  owner  (Laurel  Imp.  Co.  v.  Rowell 
[Miss.]  36  So.  543),  or  occupant  of  land 
abutting  on  a  street  has  a  valuable  property 
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join  interference  therewith  by  another."^  Unless  a  ditch  increases  the  natural 
discharge  of  surface  water  through  a  stream,  lower  owhers  are  not  harmed.** 

A  city  does  not  lose  control  of  its  streets  by  acquiescence  in  the  planting  of 
shade  trees  within  the  limits  thereof,"*  and  trees  interfering  with  the  wires  of  a 
municipal  lighting  plant  may  be  trimmed  without  compensation ;"°  but  it  may 
not  destroy  shade  trees  belonging  to  an  abutting  owner  without  reasonable  cause.*" 
Trees  in  the  parkway  of  a  street  may  be  destroyed  in  improving  the  street,"  but 
if  it  be  not  necessary  the  city  must  use  reasonable  care  to  avoid  removal  or  in- 
jury.** 

An  action  for  damage  to  an  abutter  must  be  brought  within  the  statutory 
period  of  limitations  after  the  action  accrues.**  Charter  power  to  a  city  to  allow 
partial  obstructions  is  as  broad  as  the  power  of  the  legislature  respecting  state 
roads  which  have  become  city  streets.^  If  the  title  to  the  fee  is  in  the  public,  one 
abutter  has  no  complaint,  in  the  absence  of  special  injury,  of  the  action  of  a  city 
in  allowing  nonobstructive  uses  of  the  sidewalk.'' 

Ownership  of  fee.^ — At  common  law  the  conveyance  of  a  lot  bounded  upon 

Interest  in  the  adjacent  street  (Slattery  v. 
McCaw,  44  Misc.  426,  90  N.  T.  S  52),  and  all 
other  streets  In  the  platted  district  (Hall  y. 
Breyfoffle,  162  Ind.  494,  70  N.  B.  383):  he  Is 
entitled  to  light  and  air  in  the  street  (De 
Geofroy  v.  Merchants'  B.  T.  K.  Co..  179  Mo. 
698,  79  S.  W.  386),  and  free  Ingress  and 
egress  to  and  from  his  property  (Cleveland 
etc  K  Co.  V.  Cincinnati,  etc.,  B.  Co.,  2 
Ohio  N  P  (N.  S.)  237;  De  Geofroy  v.  Mer- 
c^Lltfl  T.  K.  CO.,  179  MO  «98,  79  S  W 
386;  Attorney  General  v.  Collins  [Mass.]  71 
N  E  574),  though  his  title  extends  only  to 
the  'edge  of  the  street  (Schlemmer  Co.  v. 
Steinman  &  M.  Furniture  Co.,  2  Ohio  N.  P. 
rN  S]  293);  but  cities  are  not  required  to 
construct  approaches  from  abutting  property 
or  to  grade  the  way  up  to  the  abutting 
property  (Attorney  General.v.  Collins  [Mass  ] 
71  N  E  574).  An  abutter  assessed  for  abut- 
ting'iniproveinents  is  entitled  to  special  and 
peculiar  rights  in  the  adjoining  alley  not 
common  to  the  people  at  large,  amounting  to 
an  easement  or  right  of  access.  Schlemmer 
Co.  V.  Steinman  &  M.  Furniture  Co.,  2  Ohio 
N    P    (N.  S.)   293. 

M      May  obtain   an   injunction  to  prevent 

^J^hoTl^  p-rrtras-a  p'u  1 

Srrnd^^oTeifn;:tL^r^^ipn£ 

€ti;  ilay^n%il^^int?r^ctloroTrseef 
rai"wa;  when  majority  of  foot  frontage  have 
not  consented  as  required  by  statute  (Ireton 
not  ''"""X,,^  „t,g-~  V.  Ft.   Wayne,  V.    w.  & 

SEr=^o^e==sH 

FHe\''-ruV'fholi^nr=-CurV" 

'^l  cUrhaTJng  ,^iven  a  permit  for  its  con- 

rll-sp^^^claim  as  to  dedication  of^property 

:r\cUon"?  a'bun°ding  thereon  at  the  suit  of 

oiVitter      Northrop  v.  Simpson  [S.   C]    48 

s"b    613      one  whose  frontage  will  be  less- 


ened  and  ■whose  cost  of  truckage  will  be 
increased,  by  a  change  of  grade,  suffers  a 
special  damage  different  from  the  public  and 
may  maintain  a  suit  for  an  injunction.  Dean 
V.  Ann  Arbor  R.   Co.   [Mich.]   100  N.  W.    773. 

93.  Baldwin  v.  Ohio  Tp.   [Kan.]   78  P.   424. 

94.  Gallaher  v.  Jefferson  [Iowa]  101  N. 
W.  124. 

»5.  City  operating  under  Rev.  Code  1892, 
§  2947.  Town  of  Hazlehurst  v.  Mayes  [Miss.] 
36  So.  33. 

9«.  Gallaher  v.  Jefferson  [Iowa]  101  N.  W. 
124. 

97.  Grading  down  sidewalk.  Kemp  v. 
Des  Moines  [Iowa]   101  N.  W.  474. 

98.  Kemp  v.  Des  Moines  [Iowa]  101  N.  W. 
474. 

99.  Action  against  a  railroad  company 
held  to  accrue  when  its  permanent  struc- 
tures in  the  street  were  completed.  De  Geo- 
froy v.  Merchants'  Bridge  Terminal  R.  Co.. 
179  Mo.  698,  79  S.  W.  386. 

1.  Sautter  v.  Utica  City  Nat.  Bank,  45 
Misc:  15,   90  N.  Y.   S.   838. 

2.  Pillars  of  building  24  Inches  In  side- 
walk. Sautter  v.  Utica  City  Nat.  Bank,  45 
Misc.  15,  90  N.  T.  S.  838,  enumerating  various 
things   held   not   to   have   been   obstructions. 

3.  See  2  Curr.  L.  192. 

note:.  The  fee  OTraerahlp  In  hlshwaya  la 
preaninptlTely  In  the  abntter:  White  v. 
Northwestern  N.  C.  R.  Co.,  113  N.  C.  610,  37 
Am.  St.  Rep.  639,  22  L.  R.  A.  627.  Citing 
Elliot  Roads  and  Streets,  110;  Rich  v.  Min- 
neapolis, 37  Minn.  423,  3  Kent,  Com.  432. 

It  remains  In  the  atiutter  when  roads  are 
taken  by  right  of  eminent  domain.  Western 
Union  Tel.  Co.  v.  Williams  [Va.]  8  L.  R.  A. 
429,  reviewing  the  leading  American  and 
English  authorities.  Note  to  8  L.  R.  A.  429, 
citing  Suffleld  v.  Hathaway,  44  Conn.  621, 
26  Am.  Rep.  483;  Old  Town  v.  Dooley,  81  III. 
255;  Cox  v.  Louisville,  etc.,  R.  Co.,  48  Ind. 
178;  Terre  Haute,  etc.,  R.  Co.  v.  Scott,  74  Ind. 
29;  Vaughn  v.  Stuzaker,  16  Ind.  338;  Over- 
man V.  May,  35  Iowa,  89;  Small  v.  Pennell,  31 
Me.  267;  Thomas  v.  Ford,  63  Md.  346,  52 
Am.  Rep.  513;  Nicholson  v.  Stockett,  Walker 
[Miss.]  67;  Williams  v.  Natural  Br.  PI.  R.  Co.. 
21  Mo.  580;  Copp  v.  Neal,  7  N.  H.  275;  Higbee 
V.  Camden  &  A.  R.  Co.,  19  N.  J.  Eq.  276; 
Gidney  v.  Earl,  12  Wend.   [N.  Y.]  98;  Rogers 
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a  street,*  or  sold  according  to  a  plat  showing  a  street  adjoining  the  lot,  in  the 
absence  of  a  reservation,  gives  title  to  the  center  of  the  street,"  whence  a  convey- 
ance to  the  public  for  highway  purposes  creates  only  an  easement,  the  fee  remain- 
ing in  the  grantor  and  his  successors  in  title."  Where  lots  on  both  sides  of  a 
road  are  set  apart  to  one  co-tenant,  he  becomes  seised  of  the  fee  of  the  road.'  An 
abutter  who  expressly  excludes  the  fee  of  the  street  from  a  conveyance  of  his  lot 
retains  title  thereto.*  Where  the  public  makes  no  claim  to  the  fee  adverse  to 
the  proprietor,  it  does  not  acquire  title  by  adverse  possession."  , 

A  purchaser  under  a  plat  cannot  claim  title  to  the  center  of  the  street  and 
at  the  same  time  deny  that  it  is  a  street.^" 

§  15.  Defective  or  unsafe  streets  or  hightvays.  A.  Liability  of  municipal- 
ities in  general}^ — In  determining  what  part  of  a  street  will  be  improved,  a  city 
acts  in  its  delegated  governmental  capacity  and  is  not  answerable  for  a  neglect 
of  duty,^*  uijless  the  plans  be  palpably  dangerous  to  travelers.^*  And  towns 
are  bound  only  to  provide  wrought  ways  of  reasonable  width  and  smoothness;** 
but  where  a  portion  only  of  a  street  is  open  for  travel,  the  city  should  render  it 


V.  Bradshaw,  20  Johns.  [N.  T.]  735;  State  v. 
Hewell,  90  N.  C.  705.  and  numerous  other 
cases. 

The  fee  remains  In  the  dedicator  or  the 
abutter  when  a  common  law  dedication  Is 
made  for  street  or  highway  purposes.  See 
3  Curr.  I*  1054,  n.  26  et  seq.  Note  to  46  Am. 
St.  Rep.  495,  citing  Indianapolis,  etc.,  R.  Co. 
V.  Hartley,  67  111.  439,  16  Am.  Rep.  624;  Gos- 
selin  V.  Chicago,  103  111.  623;  Thomsen  v. 
McCormick,  136  111.  136;  Banks  v.  Ogden,  2 
V?all.  [U.  S.]  57.  If  a  fee  or  greater  estate 
than  a  mere  easement  Is  essential  to  the 
purpose  of  a  dedication,  one  may  be  implied 
but  only  when  it  is  essential.  Halley  v.  Scott 
County  Fiscal  Court,  25  Ky.  L.  R.  1459,  78 
S.  W.  149.     See  3  Curr.  D.  1055,  n.  37. 

A  statutory  dedication  vests  the  fee  In  the 
public  when  the  statute  so  intends.  See  3 
Curr.  Xi.  1054,  n.  25,  citing  City  of  Lake  City 
V.  Fulkerson,  122  Iowa,  569.  Note  to  46  Am. 
St.  Rep.  495,  citing  Indianapolis,  etc.,  R.  Co. 
V.  Hartley,  67  111.  439,  16  Am.  Rep.  624; 
Gosselln  v.  Chicago,  103  111.  623;  Hunter  v. 
Middleton,  13  111.  60;  Canal  Trustees  v.  Hav- 
en, 11  111.  554;  City  of  La  Salle  v.  Matthles- 
sen,  16  111.  App.  69.  See,  also.  111.  Cyo.  Digest 
"Dedication."  A  statute  declaring  It  shall 
vest  the  fee  In  the  county  for  the  "public 
use  •  •  •  In  trust  for  [the  purpose  in- 
dicated] and  for  no  other  purpose"  has  been 
construed  as  intending  no  more  than  an 
easement  In  the  public  and  the  bare  fee  In 
the  county.  Thomas  v.  Hunt  [Mo.]  32  L.  R. 
A.  857.  See,  also,  3  Curr.  L.  1064,  n.  27. 
Since  the  policy  of  the  law  Is  to  let  the  fee 
follow  the  abutting  ownership  (Thomas  v. 
Hunt  [Mo.]  32  L.  R.  A.  867),  a  statutory 
dedication  for  rural  highways  should  with 
greater  reason  than  one  for  urban  streets 
be  construed  as  conveying  only  an  easement. 
The  more  diversified  purposes  of  city  streets 
might  well  require  a  fee  which  the  country 
road  would  not. 

It  may  be  stated  as  a  general  rale  that 
the  fee  remains  in  the  abutter  howsoever  the 
highway  be  acquired  except  (a)  when  the 
fee  is  condemned  for  a  highway  purpose  re- 
quiring a  fee,  (b)  when  a  fee  is  clearly  dedi- 
cated, (c)  when  the  legislature  has  clearly 
provided  that  a  statutory  dedication  carries 
a  fee. 


The  ownership  of  the  fee  servient  to  a 
highway  Is  snbstantial  property.  Buffalo  V. 
Pratt  [N.  T.]   16  L.  R.  A.  413. 

4.  No  distinction  between  city  streets  and 
country  highways.  Paige  v.  Schenectady  R. 
Co.,  178  N.  Y.  102,  70  N.  E.  213.  A  deed  of 
lots  bounded  "easterly  in  front  by  the  Bloom- 
Ingdale  Road"  conveys  the  road  to  its  cen- 
ter. Another  description,  of  some  length,  in 
the  same  Instrument  held  not  to  convey  to 
the  road  center.  Mitchell  v.  Einstein,  42 
Misc.  368,  86  N.  T.  S.  759.  The  Dutch  law 
placed  the  title  of  the  street  in  the  public, 
while  under  the  English  law  the  public 
held  only  an  easement.  Paige  v.  Schenectady 
R.  Co.,   178  N.  T.  102,  70  N.  B.  213. 

6.     Smith   v.    Belolt    [Wis.]    100  N.    W.    877. 

6.  Under  the  recitals  of  a  deed  conveying 
certain  lands  to  the  City  of  New  Tork,  "for 
the  sole  and  only  use  of  a  public  road  for- 
ever," the  fee  remained  in  the  grantors. 
Bloomingdale  Road.  Mitchell  v.  Einstein,  42 
Misc.  358,  86  N.  T.  S.  759.  But  in  Iowa  the 
acknowledgment  and  recording  of  a  plat  con- 
veys to  the  public  an  estate  in  fee  simple  of 
lands  therein  set  apart  for  street  or  other 
public  use  [McClaln's  Code,  §  996].  City  of 
Lake  City  v.  Fulkerson,  122  Iowa,  569.  98  N. 
W.  376.  The  fee  of  a  road  opened  under  the 
common  law  is  presumed  to  remain  in  the 
owner  of  the  property.  Mott  v.  Eno,  97  App. 
Dlv.  580,  90  N.  T.  S.  608.  An  act  providing 
for  the  widening  of  a  street  and  reciting  that 
if  such  street  was  ever  closed  abutters  might 
acquire  exclusive  right  to  so  much  as  lay 
in  front  of  their  premises  did  not  divest 
owners  of  the  fee  of  the  street  of  their 
title.     Id. 

T,  8,  9.  Mott  V.  Eno,  97  App.  Div.  580,  90 
N.   T.    S.    608. 

10.  Hall  V.  Breyfogle,  162  Ind.  494,  70 
N.  E.   883. 

11.  See  2  Curr.   L.    194. 

12.  Ely  V.   St.  Louis   [Mo.]   81   S.  W.  168. 

13.  Whether  a  step  in  a  sidewalk  was 
dangerous  was  for  the  jury.  House  v.  Cov- 
ington [Ky.]   82  S.  W.  374. 

14.  One  who  drives  outside  of  such  a  way 
without  reasonable  cause  does  so  at  his  own 
risk.  Orr  v.  Oldtown  [Me.]  58  A.  914;  Hutch- 
inson v.  Clarke  [R.  I.]  58  A.  948;  Lynch  v. 
Boston  [Mass.]  71  N.  E.  301. 
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safe  and  guard  against  accident."  A  street  unsafe  during  repairs  should  be 
closed  to  travel."  A  town  may  be  liable  for  a  defect  adjoining  and  so  connected 
with  the  traveled  track  as  to  make  traveling  unsafe." 

Where  a  municipality  is  empowered  to  control  and  keep  its  streets  in  order, 
it  is  charged  with  a  positive  duty  to  do  so,"  which  duty  is  a  primary  one  of  which 
the  city  cannot  relieve  itself  by  any  act  of  its  own." 

A  city  is  not  an  insurer  of  the  safety  of  travelers  upon  the  highway,^"  is  not 
bound  to  anticipate  every  emergency,^^  and  is  not  guilty  of  negligence  for  every 
act  or  omission  which  would  constitute  negligence  on  the  part  of  an  individual  ;^^ 
but  is  required  to  exercise  ordinary  care  and  diligence^^  to  keep  its  streets  in  a 
reasonably  safe  condition  for  the  ordinary  traveP*  of  those,  who  have  occasion  to 


15.  Hyde  V.   Boston   [Mass.]   71  N.  E.   118. 

16.  Eeattie  v.  Detroit  [Mich.]  100  N.  W. 
574. 

17.  Unguarded  hole  near  a  culvert.  Jene- 
weln  V.  Irving  [Wis.]  99  N.  W.  346.  See  2 
Curr.  L.  195,  n.  34.  Stone  between  two  well 
traveled  tracks  of  road.  Hebbe  v.  Maple 
Creek  [Wis.]  99  N.  W.  442.  An  exposed 
electric  wire  so  near  the  beaten  path  as  to 
endanger  one  deviating  a  few  feet  from  the 
path.  It  is  no  defense  that  the  wires  were 
used  as  a  part  of  the  city's  police  Instru- 
ments. Emery  v.  Philadelphia,  208  Pa.  492, 
57  A.  977.  A  city  permitting  a  wire  to  re- 
main about  a  grass  plot  may  be  answerable 
for  Its  existence  there,  though  so  placed  by 
a  resident.  But  the  city  may  set  aside  por- 
tions of  a  street  for  grass  plots  and  protect 
them.  Martin  v.  Williamsport,  208  Pa.  590, 
57  A.  1063. 

18.  Board  of  Councilmen  of  Frankfort  v. 
\llen  [Ky.]  82  S.  W.  292;  Hicks  v.  Chesa- 
peake &  O.  E.  Co.,  102  Va.  197,  45  S.  B.  888. 
When  organized  under  the  general  laws,  and 
not  by  special  charter,  there  Is  no  distinction 
between  the  liabiUty  of  cities  and  that  of 
villages.  Moreton  v.  St.  Anthony  [Idaho]  75 
P.  262. 

Contra:  Unless  made  so  by  statute,  a 
county  is  not  liable  for  defects  in  a  public 
road  or  highway,  though  law  requires  the 
county  to  keep  the  road  in  repair.  Schroeder 
V.  Multnomah  County  [Or.]   76  P.  772. 

19.  City  liable  for  negligence  of  contract- 
or in  leaving  dangerous  stones  where  chil- 
dren played  on  them.  Board  of  Councilmen 
of  Frankfort  v.  AUen  [Ky.]  82  S:  W.  292; 
Hicks  v.  Chesapeake  &  O.  R.  Co.,  102  Va. 
197,  45  S.  E.  888;  Kleopfert  v.  Minneapolis 
[Minn.]  100   N.  W.   669. 

ao  Clay  City  v.  Abner  [Ky.]  82  S.  W.  276; 
O'Shaughnessey  v.  Middleport,  93  App.  Div. 
93  86  N  T  S.  945;  Martin  v.  Williamsport, 
208  Pa  590,'  57  A.  1063.  City  not  liable  for 
injury  from  stepping  on  mound  of  ashes  in 
the  street,  covered  with  ice  and  snow. 
Kelchner  v.  Nanticoke  Borough  [Pa.]  S8  A. 
851  As  to  sidewalks.  Harden  v.  Jackson 
FMiCh  ]  100  N.  W.  389;  Jones  v.  Sioux  Falls 
rS  d']  101  N  W.  43.  Need  only  make  and 
keep  reasonably  safe  for  ordinary  day  and 
night  travel  by  persons  exercising  ordinary 
care.     City  of  Vincennes  v.  Specs  [Ind.  App.] 

'' 21^'  BeatUe  v.  Detroit  [Mich.]  100  N.  W. 
K74  For  the  jury  where  an  unusual  thaw 
excused  the  town.  Jenewein  v.  Irving  [WisO 
99  N  W  346.  Officers  are  not  bound  to 
guard  against  all  that  might  frighten  horses. 
Curry  v  Luzerne  Borough,  24  Pa.  Super,  Ct. 
514. 


23.  Moreton  v.  St.  Anthony  [Idaho]  75  P. 
262. 

23.  O'Shaughnessey  v.  Middleport,  93  App. 
Div.  93,  86  N.  T.  S.  945.  A  municipality 
must  use  reasonable  skill  and  diligence  in 
making  the  streets  and  walks  safe  and  con- 
venient for  travelers.  Jones  v.  Sioux  Falls 
[S.  D.]  101  N.  W.  43;  Clay  City  v.  Abner 
[Ky.]  82  S.  W.  276.  A  city  knowing  of  a 
dangerous  obstruction  in  the  street  must 
use  ordinary  care  to  protect  the  traveling 
public.  City  of  Louisville  v.  Keher,  25'  Ky. 
L.  E.  2003,  79  S.  W.  270.  A  municipality  is 
not  liable  for  defects  in  a  walk  not  due  to 
the  city's  negligence  and  not  discoverable  by 
ordinary  care  and  diligence.  City  of  Colum- 
bus V.  Anglin   [Ga.]    48  S.    E.  318. 

24.  Bradner  v.  Warwick,  91  App.  Div. 
408,  86  N.  Y.  S.  935.  Comp.  Laws  1897,  § 
3441.  Caldwell  v.  Detroit  [Mich.]  100  N.  W. 
897;  City  of  Louisville  v.  Keher,  25  Ky.  L.  R. 
2003,  79  S.  W.  270;  Carroll's  Adm'r  v.  Louis- 
viHe,  25  Ky.  L.  R.  1888,  78  S.  W.  1117;  City 
of  Muncie  v.  Spenoe  [Ind.  App.]  71  N.  E.  907; 
Leary  v.  Yonkers,  95  App.  Div.  126,  88  N. 
Y.  S.  829;  Jones  V.  Sioux  Falls  [S.  D.]  101 
N.  W.  43;  Clay  City  v.  Abner  [Ky.]  82  S.  W. 
276;  Baker  v-  Independence  [Mo.  App.]  81  S. 
W.  601;  Caldwell  v.  Detroit  [Mich.]  100  N. 
W.  897.  Under  a  statute  requiring  the  way 
to  be  kept  "safe  and  convenient  for  travel- 
ers" imposes  a  liability  to  keep  the  way  rea- 
sonably Safe  and  convenient  in  view  of  the 
circumstances  of  each  particular  case  [Rev. 
St.  1903,  c.  23,  §  56].  Moriarty  v.  Lewiston, 
98  Me.  482,  57  A.  790.  The  way  must  be  safe 
and  convenient  in  view  of  such  casualties  as 
might  reasonably  be  expected  to  happen  to 
travelers.  City  held  liable  when  a  plank  set 
edgewise  across  a  brick  sidewalk  rose  ver- 
tically three  inches  above  the  walk.  Id. 
Evidence  tending  to  prove  the  existence  of  a 
rut  twenty-three  inches  deep  will  sustain 
a  finding  that  the  highway  was  not  reason- 
ably safe.  Kennedy.  V.  Lincoln  [Wis.]  99  N. 
W.  1038.  It  is  duty  of  cities  and  towns  to 
keep  their  streets,  and  sidewalks  in  proper 
repair.  Cresler  v.  Asheville,  134  N.  G.  311, 
46. S.  B.  738.  In  an  action  for  injuries  from 
a  hole  two  feet  deep  and  three  feet  wide 
across  a  pavement,  an  instruction  that  the 
city  should  keep  its  walks  in  a  "safe"  con- 
dition for  travel  instead  of  "reasonably  safe" 
is  not  prejudicial  error.  City  of  Covington  v. 
Jones,  25  Ky.  L.  R.  1983,  79  S.  W.  243. 
Municipal  employes  should  exercise  the  care 
of  an  ordinarily  prudent  and  careful  person 
in  felling  a  tree  into  the  street.  City  of 
Colorado  Springs  v.  May  [Colo.  App.]  77  P. 
1093.  Evidence  of  hole  in  street  and  repairs 
by  city  near  held  sufficient  to  warrant  find- 


3  Cur.  Law. 


HIGHWAYS  AND  STEEETS  §  13A. 


leir 


use  them  by  day  or  night. ^°  Lighting  streets  is  governnientaj  fnnctipp  and  for 
failure  to  provide  lights  the  city  is  not  negligent.^*  The  statutory  duty  in  Massa- 
chusetts covers  defects  which  being  dangerous  to  ordinary  Yehieles  result  in  injuiy 
to  an  automobile.^'  This  duty  applies  to  a  portion  of  the  street  used  by  a  street 
railway,"'  but  not  that  used  by  a  steam  road.''* 

In  general  a  municipality  is  liable  to  persons  exercising  ordinary  e&x?  for 
injuries  by  reason  of  obstacles  permitted  by  it  to  remain  in  the  street/"  though  not 
at  common  law.'^ 

That  it  was  originally  the  duty  of  an  abuttihg  owner  to  construct  a  side- 
walk does  not  relieve  a  city  which  has  undertaken  the  work  and  is  negligent 
therein.'^ 

Under  a  statute  requiring  cities  to  keep  their  streets  in  fit  condition  for 
travel,  a  municipality  is  not  liable  for  injuries  caused  by  permitting  horse  racing 
in  a  street.^' 

It  is  no  defense  in  an  action  for  injuries  from  a  defective  sidewalk  that  the 
city  had  no  funds  to  repair  the  walks.'* 

Plaintiff  need  not  show  the  cause  of  a  fall,  if  under  the  existing  conditions 
such  a  fall  was  rendered  more  dangerous  by  the  negligence  of  the  city."" 

Where  the  facts  are  undisputed,  the  question  of  negligence  is  for  the  court," 
but  upon  conflicting  evidence  it  is  a  question  for  the  jury.''  j 


Ing  of  notice  to  city.  City  of  Dallas  v. 
Muncton  [Tex.  Civ.  App.]  83  S.  W.  431. 
Negligently  refilling  excavation  so  that  hole 
remained.  Id.  Hole  in  street  indicated  only 
by  small  pile  of  earth.  Block  v.  Worcester 
[Mass.]  72  N.  B.   77. 

25.  Johnson  v.  Philadelphia,  208  Pa.  182, 
57  A.  363;  Kelchner  v.  Nanticoke  Borough 
[Pa.]  58  A.  851;  Pewonka  v.  Stewart  [N.  D.] 
99  N.  W.  1080. 

26.  City  of  Vlncennes  v.  Specs  [Ind.  App.] 
72  N.  E.   531. 

2T.  Construing  Rev.  Laws,  c.  51,  §  1,  and 
the  Acts  of  1902,  1903,  regulating  use  of 
automobiles.  Baker  v.  Fall  River  [Mass.] 
72  N.  E.  336. 

as,  29.  Hyde  v.  Boston  [Mass.]  71  N.  E. 
118. 

30.  Buggies  left  in  the  street  after  dark. 
Radichel  v.  Kendall  [Wis.]  99  N.  W.  348. 
A  municipality  owes  its  citizens  the  duty  of 
protecting  them  against  obstructions  in  the 
highway.  City  of  Ft.  Smith  v.  Hunt  [Ark.] 
82  S.  W.  163.  In  Michigan  a  municipal  lia- 
bility exists  for  obstructions  negligently  al-, 
lowed  to  remain  in  the  street  whether  placed 
there  by  license  or  not  [Acts  1879,  p.  223, 
No.  244;  Comp.  Laws  1897,  9  3442;  Pub.  Acts 
1887,  p.  345,  No.  264,  adopted  the  judicial 
construction  placed  upon  the  Act  of  1879]. 
McEvoy  V.  Sault  St.  Marie  [Mich.]  98  N.  W. 
1006.  A  municipality  is  liable  for  injuries 
from  a  projecting  sign,  etc.,  where  it  has 
actual  notice  of  the  defective  condition  or 
should  have  known  It  by  reasonable  care. 
Evidence  held  to  show  defects  which  could, 
not  have  been  discovered  by  reasonable  care. 
Leary  v.  Yonkers,  95  App.  Div.  126,  88  N. 
T.  S.  829.  Leaving  a  ridge  sixteen  inches 
high  and  four  or  five  feet  wide  at  the  base, 
in  the  middle  of  a  street,  constitutes  neg- 
ligence on  the  part  of  the  city.  Streeter  v. 
Marshalltown,  123  Iowa,  449,  99  N.  W.  114. 
An  open  ditch  three  hundred  feet  long  in  the 
body  of  the  highway  tends  to  make  travel 
upon  the  highway  unsafe.  That  there  had 
been    no    accidents    from   such    ditch   though 
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existing, for  forty  years  does  not  show  $.a  a, 
matter  of  law  that  no  peril  was  reasonably 
to  be  expected  therefrom.  Bradner  v.  War- 
wick, 91  App.  Div.  408,  86.  N.  T.  S.  936.  A 
municipality  owes  its  citizens  the  duty  of 
protecting  them  from  electrically  charged 
wires  and  poles.  City  of  Ft.  Smith  v.  Hunt 
[Ark.]  82  S.  V.  163.  A  city  is  liable  If  it 
knows  or  ought  to  know. that  a  dangerous 
electric  wire,  erected  by  private  persons  un- 
der an  ordinance,  Is  left  unguarded.  WH- 
bert  V.  Sheboygan  [Wis.]  99  N.  W.  330.  A 
pile  of  stones,  within  seven  or  nine  feet  of 
the  sidewalk,  is  not  necessarily  dangerousL 
Hesselbach  v.  St.  Louis,  179  Mo.  505,  78  S. 
W.  1009.  A  pile  of  grailite  partly  within 
and  partly  without  the  wrought  portion  of 
a  highway  may  constitute  a  defect  as  a 
whole.  York  v.  Inhabitants  of  Athens  [M^e.] 
58  A.  418.  A  city  is  not  negligent  In  allow- 
ing a  two  Inch  timber  ten  feet  long  to  be 
nailed  to  electric  light  poles,  four  and  one- 
half  feet  from  the  ground  and  not  Inter- 
fering with  a  proper  use  of '  the  street  or 
walk.  Injury  to  a  blind  man  by  reason  of 
a  hitching  rack.  Poy  v.  Winston  [N.  C.l  47 
S.   E.    466. 

31.  McEvoy  V.  Sault  Ste.  Marie  [Mich.] 
98  N.   W.  1006. 

32.  City  of  Lancaster  v.  Walter,  25  Ky. 
L.  R.  2189,  80  S.  W.  189.  It  is  no  defense  for 
a  city  that  it  was  not  obliged  to  construct 
a  walk  at  the  place  of  injury.  It  having 
once  constructed  a  walk  there  and  later  al- 
lowed it  to  be  torn  up,  leaving  a  dangerous 
place.  Belyea  v.  Port  Huron  [Mich.]  99  N. 
W.  740. 

33.  Such  racing  held  not.  to  render  the 
street  In  Improper  condition  and  unsafe  for 
travel.  McCarthy  v.  Munising  [Mich.]  99  N 
W.  865. 

34.  City  of  McKinney  v.  Brown  [Tex.  Civ 
App.]  81  S.  W.  88. 

35.  Schnee  v.  Dubuque,  122  Iowa,  459  98 
N.  W.   298. 

36.  Poy  V.  Winston  .[N.  O.]   47  8.  B.  466. 

37.  Sutherland  v.  Council  Bluffs  [Iowa]  99. 
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No  munieipal  responsibility  arises  for  injuries  to  a  pedestrian  by  a  bicyclist 
riding  upon  a  sidewalk  contrary  to  ordinance,  nor  to  one  injured  while  walking 
upon  a  regular- bicycle  path.*' 

(§  15)  B.  Notice  of  defect?'^ — It  is  a  general  rule  that  the  liability  of  a  city 
for  damages  occasioned  by  a  defective  sidewalk  arises  only  upon  notice,  express  or 
implied,  and  that  ^  proof  of  such  notice  must  appear  before  the  liability  is  estab- 
lishied;*"  though  notice'of  the  defect  is  not  per  se  sufficient  to  show  liability.*^ 
Generally,  constructive  notice*''  accompanied  by  reasonable  opportunity  to  repair 
and  a  refusal  to  do  so  is  sufficient,*'  but  by  statute  in  some  states  actual  notice  is 
necessary,  independent  of  the  care  used.** 

Whether  a  city  had  notice  of  a  defect  or  should  have  known  of  it,  is  gen- 
erally for  the  jury,*^  but  notice  is  conclusively  presumed  where  defective  original 
construction  is  shown,*"  or  where  defects  in  a  sidewalk  existed  for  such  length  of 
time  as  to  have  become  known  to  travelers,  the  evidence  showing  that  by  ordinary 


N.  W.  572;  Darrell  v.  St.  Joseph  [Mo.  App.] 
82  S.  '*sr.  H30.  Where  the  testimony  of- 
fered by  plaintiff  makes  out  a  prima  facie 
case,  the  question  of  negligence  Is  one  for 
the  Jury.  Kauoh  v.  Sraedley,  208  Pa.  175,  57 
A.  3,59.'  Where  one  Is  thrown  from  her  bicy- 
cle by  a  depression  In  a  pavement,  the  ques- 
tion of  negrligence  is  for  the  jury.  Curry  v. 
Erie  City  [Pa.]  58  A.  476.  Unless  It  clearly 
appears  as  a  matter  of  law  that  defendant 
was  not  negligent  or  that  plaintiff  was  guilty 
of  contributory  negligence,  it  should  be  left 
to  the  Jury  as  to  whether  a  road  was  rea- 
sonably safe  and  convenient  for  travelers. 
Huchinson  v.  Clarke  [R.  I.]   58  A.  948. 

38.  McCarroU  v.  Spokane,  34  Wash.  344,  75 
P.  973.     See  2  Curr.  L.  196,  n.  64.        , 

39.  See  2  Curr.  I*  196. 

40.  City  of  Guthrie  v.  Finch,  13  Okl.  496, 
75  P.  288. 

41."  Gerber  v.  Kansas  City  [Mo.  App.]  79  S. 
W.  717. 

42^  Gallamore  v.  Olympla,  34  Wash.  379, 
75  P.  978.  Either  actual  or  constructive  no- 
tice must  be  shown  in  an  action  based  upon 
an  alleged  want  of  repair.  Evans  v.  Iowa 
City  [Iowa]  100  N.  W.  1112.  As  proof  of 
constructive  notice  of  defects  It  is  sufficient 
to  allege  a  constructive  notice.  Gallamore 
v.  Olympla,  34  Wash.  379,  75  P.  978.  The 
city  of  Rochester  is  now  liable  for  Injuries 
from  defects  of  which  it  should  have  known. 
The  White  charter  for  cities  of  second  class 
(Laws  1898,  p.  438,  c.  182,  §  461,  as  amended 
by  Laws  1899,  p.  1290,  c.  581)  repealed  Roch- 
ester city  charter  retatftre  to  notice.  Cahill 
V.  Rochester,  97  App.  Dlv.  667,  89  N.  T.  S.  6_7. 

43.  As  to  what  would  be  sufficient  time 
depends  on  the  surrounding  circumstances. 
Gerber  v.  Kansas  City  [Mo.  App.]  79  S.  W. 
717;  HaUum  v.  Omro  [Wis.]  99  N.  W.  1051; 
Baker  v.  Independence  [Mo.  App.]  81  S.  W. 
501  When  there  Is  evidence  that  a  defect 
had  not  long  existed,  failure  to  charge  that 
the  city  must  have  had  notice  or  a  sufficient 
time  have  elapsed  so  that  the  city  by  use  of 
ordinary  care  could  have  known  of  the  de- 
fect is  reversible  error.  Doherty  v.  Kansas 
City  [Mo.  App.]  79  S.  W.  716. 

44  Gen.  St.  1901,  §  679.  Cunningham  v. 
Clay  Tp.  [Kan.]  76  P.  907.  Under  the  Kansas 
statute  requiring  actual  notice,  the  proofs 
must  show  that  the  municipality  had  notice 
that  an  object,  which  was  of  a  not  unusual 
character  was  a  menace  to  travel.     Stone  in 


a   highway  but   not   upon   the   beaten   track 
[Gen.  St.  1901,  {  579].     Id. 

45.  Hyde  v.  Boston  [Mass.]  71  N.  E..  118; 
City  of  Covrngton  v.  Jones,  25  Ky.  L.  Tl.  1983, 
79  S.  W.  243;  Johnson  v.  Park  City,  27  Utah, 
420,  76  P.  216;  City  of  Huntington  v.  Lusch 
[Ind.  App.]  70  N.  E.  402;  Kennedy  v.  Lincoln 
[Wis.]  99  N.  W.  1038.  Evidence  that  a  hole 
in  a  walk,  previously  well  gua:rded,  was  left 
without  barriers  for  an  hour  and  a  half,  the 
town  being  of  only  four  or  five  hundred  In- 
habitants, was  insufficient  to  go  to  the  jury. 
Bender  v.  Incorporated  Town  of  Mlnden 
[Iowa]  100  N.  W.  352.  Where  a  defect  in 
a  sidewalk  had  existed  for  six  months,  a  jury 
is  warranted  In  finding  that  such  defect  was 
known  to  the  city  authorities.  Brown  v. 
Incorporated  Town  of  Chillicothe,  122  Iowa, 
640,  98  N.  W.  502.  Evidence  held  sufficient 
to  sustain  a  finding  that  the  defects  In  a  side- 
walk had  existed  such  a  length  of  time  that 
the  city  should  have  known  of  them.  Gasink 
V.  New  Ulm  [Minn.]  99  N.  W.  624.  That  a 
hole  In  a  walk  had  existed  two  or  three 
months  and  was  generally  known  warranted 
a  finding  of  negligence  on  the  part  of  the 
municipality.  Hunter  v.  Durand  [Mich.]  100 
N.  W.  191.  Where  a  sidewalk  was  under 
repair,  and  loose  planks  were  insecurely  laid 
over  an  excavation,  the  city  should  have 
known  of  the  dangerous  conditions.  City  of 
Garnett  v.  Hamilton  [Kan.]  77  P.  583.  City 
held  chargeable  with  notice  of  defective 
board  crossing  over  a  sewer  trench.  City  of 
Jackson  v.  Carver  [Miss.]  35  So.  157.  City 
held  not  to  have  constructive  notice  under 
the  evidence.  Jones  v.  Sioux  Falls  [S.  D.] 
101  N.  W.  43. 

46;  Evans  v.  Iowa  City  [Iowa]  100  N.  W. 
1112.  Where  the  municipality  is  the  orig- 
inal wrongdoer  and  its  negligence  caused  the 
injury,  it  is  not  necessary  to  submit  to  the 
Jury  the  question  of  notice  of  such  defect. 
City  of  Baltimore  v.  Walker  [Md.]  57  A.  4. 
A  city  is  not  entitled  to  notice  of  its  failure 
to  refill  a  sewer  trench  dug  in  the  street. 
Hutchinson  v.  Clarke  [R.  I.]  68  A.  948.  Rope 
stretched  across  a  boulevard  by  policeman. 
Kleopfert  v.  Minneapolis  [Minn.]  100  N.  W. 
669.  In  an  action  for  injuries  from  a  de- 
fective crossing  constructed  by  a  railroad 
company  upon  specifications  furnished,  by 
the  city,  the  question  of  notice  and  knowl- 
edge of  the  plan  of  such  crossing  is  imma- 
terial. Carroll's  Adm'r  v.  Louisville,  25  Ky. 
L.  R.  1888,  78  S.  W.  1117. 
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care  the  city  should  have  knotm  of  the  defects,"^  and  knowledge  of  a  policeman 
of  a  defect  in  a  sidewalk,  which  it  is  his  duty  to  report,  is  knowledge  of  the  city.** 
(§  15)  G.  Sidewalks.*" — A  municipality '  is  not  guilty  of  negligence  for  a 
failure  to  build  sidewalks  on  all  its  streets,""  but  where  it  has  constructed  a  walk°^ 
or  required  one  to  be  built,"^  or  allowed  it  to  be  built  for  and  used  by  the  public,**'  or 
has  assumed  jurisdiction  thereof  by  maintaining  and  supervising  it,"*  a  liability 
arises  from  a  failure  to  use  ordinary  care  and  watchfulness,""  to  keep  it  in  a 
reasonably  safe  condition,"'  for  a  sufficient  width  for  the  safe  passage  tiiereon  by 
those  exercising  reasonable  care"'  whether  the  walk  be  on  a  public  street  or  not."' 


47.  Michigan  city  v.  PhUllps  [Ind.  App.] 
69  N.  E.  700.  Where  a  dangerous  obstruc- 
tion In  the  street  existed  for  several  weeks 
to  the  knowledge  of  the  city's  officials,  the 
city  Is  estopped  to  deny  a  notice  of  such  de- 
fect. City  of  Louisville  v.  Keher,  25  Ky.  L. 
R.  2003,  79  S.  W.  270.  Defective  general 
condition  of  walk  is  evidence  of  notice.  City 
of  Elgin  v.  Nofs  [111.]  72  N.  E.  43.  Should 
be   so  limited  in   admitting  it.     Id. 

48.  Payne  v.  Cleveland,  4  Ohio  C.  C.  (N. 
S.)    37. 

49.  See  2  Curr.  Li.  198. 

50.  51.     Moreton    v.    St.    Anthony    [Idaho] 

75  P.    262. 

52.  Stealey  v.  Kansas  City,  179  Mo.  400, 
78  S.  W.  599.  'Whether  a  sidewalk  was  ever 
established  is  for  the  jury.  Cannady  v.  Dur- 
ham [N.  C]  49  S.  B.  50.  Mere  directions  by 
a  street  commissioner  do  not  establish  one. 
Id. 

53.  Brown  v.  Incorporated  Town  of  Chll- 
licothe,  122  Iowa,  640,  98  N.  W.  502.  A  city 
is  not  liable  for  injuries  by  slipping  from 
a  board  placed  in  an  unpaved  street  by  cit- 
izens to  walk  upon.  Such  a  situation  held 
not  to  be  dangerous.  McConway  v.  Phila- 
delphia [Pa.]   68  A.   358. 

54.  Gallamore  v.   Olympla,    34   Wash.    379, 

76  P.  978.  A  town  Is  liable  for  defects  in 
a  sidewalk  built  under  Its  direction,  inspect- 
ed by  It  and  used  by  the  public  for  five  years, 
though  the  ground  on  which  It  stood  had 
never  been  dedicated  to  the  public.  Harri- 
son V.  Incorporated  Town  of  Ayrshire,  123 
Iowa,  628,  99  N.  W.  132.  Where  for  a  term 
of  years,  there  is  a  general  use  by  pedes- 
trians of  the  part  of  a  public  street  lying 
outside  the  Improved  portion,  the  city  may 
be  deemed  to  have  recognized  such  use  and 
assumed  the  responsibility  for  Its  being  safe 
though  no  artificial  sidewalk  has  been  con- 
structed. City  of  Atchison  v.  Mayhood 
[Kan.]    77    P.   649. 

56.  City  of  McKlnney  v.  Brown  [Tex. 
Civ.  App.]  81  S.  W.  88.  A  city  must  exer- 
cise reasonable  care,  prudence  and  watch- 
fulness in  the  discovery  of  defects  In  walks. 
Hill  V.  Glenwood  [Iowa]  100  N.  W.  522; 
Belken  v.  Iowa  Falls,  123  Iowa,  430,  98  N. 
W.  296;  Ford  v.  Kansas  City  [Mo.]  79  S. 
W.  923.  A  city  is  not  an  Insurer  of  a  trav- 
eler on  the  sidewalks.  City  not  liable  to 
one  injured  by  his  cane  going  through  a 
crack  between  decaying  boards  where  the 
walk  was  In  a  reasonably  safe  condition. 
Harden  v.  Jackson  [Mich.].  100  N.  W.  389; 
Jones  V.    Sioux   Palls    [S.  D.]    101   N.    W.    43. 

56.  Harden  v.  Jackson  [Mich.]  100  N.  W. 
389;  Michigan  City  v.  Phillips  [Ind.]  71  N. 
B  206;  Bauer  v.  City  of  Dubuque,  122  Iowa, 
500,  98  N.  W.  355;  Ruscher  v.  Stanley  [Wis.] 
98  N.  W.  223;  Leggett  v.  Watertown,  93  App. 


Div.  80,  86  N.  T.  S.  982;  City  of  Aledo  v. 
Honeyman,  208  111.  415,  70  N.  E.  338;  Foley 
V.  New  York,  95  App.  Div.  374,  88  N.  T.  S. 
690;  City  of  McKlnney  v.  Brown  [Tex.  Civ. 
App.]  81  S.  W.  88.  A  city  constructing  a 
sidewalk  thereby  Invites  Its  use  by  the  pub- 
lic and  must  maintain  it  in  a  reasonably 
safe  condition.  Ely  y.  St.  Louis  [Mo.]  81 
S.  W.  168.  City  liable  to  one  injured  on  a 
steep  incline  from  the  graded  street  to  the 
sidewalk  at  the  original  grade.  City  of 
Muncie  v.  Spence  [Ind.  App.]  71  N.  E.  907. 
It  Is  the  duty  of  a  municipality  to  maintain 
in  a  safe  condition  the  sidewalk  of  a  pub- 
lic street,  as  well  as  all  other  parts  of  the 
highway.  City  of  Baltimore  v.  Walker 
[Md.]  57  A.  4.  Abrupt  step  up  of  six  inch- 
es from  crossing  to  walk  at  unlighted  cor- 
ner. Achey  v.  Marlon  [Iowa]  101  N.  W. 
435.  Broken  board  in  sidewalk  two  months 
out  of  repair.  City  of  Mlnden  v.  Vedene 
[Neb.]  101  N.  W.  330.  Abrupt  difference 
in  elevation  between  pavement  and  inter- 
secting unpaved  walk  like  a  step  held  not 
an  obstruction.  Burke  v.  Haverhill  [Mass.] 
72  N.  E.  256.  Evidence  of  injury  by  sunk- 
en flagging  held  for  jury.  Yates  v.  Coving- 
ton [Ky.]  83  S.  W.  692. 

67.  Morton  v.  Kramer  [Mo.]  79  S.  W.  699. 
Walks  must  be  kept  In  a  reasonably  safe 
condition  for  use  by  travelers  in  the  usual 
modes  (Moreton  v.  St.  Anthony  [Idaho]  76 
P.  262),  but  In  Washington  one  having  no 
notice  to  the  contrary  and  exercising  due 
care,  may  presume  a  walk  to  be  reasonably 
safe  throughout  Its  entire  width  (Gallamore 
V.  Olympla,  34  Wash.  379,  75  P.  978). 

note;.  Injuries  from  defects  due  to  use 
of  space  under  slde-rralkst  The  city  Is  lia- 
ble for  its  own  default  which  may  consist 
in  permitting  a  dangerous  condition  of  the 
vault  or  cover  thereof  or  a  negligent  use  by 
the  abutter.  Even  for  defects  not  apparent 
if  it  should  have  found  them  the  city  may  be 
liable,  but  it  must  be  charged  with  knowl- 
edge or  notice  in  all  cases.  See  the  exhaust- 
ive note  to  Beall  v.  Seattle,  28  Wash.  693, 
61  L.  R.  A.  583,  where  are  discussed  these 
doctrines  and  tlie  cases,  also  the  questions 
of  law  and  fact  In  such  negligence  and  the 
right  of  the  city  to  a  remedy  over  against 
the  negligent  property  owner.  The  anno- 
tator  of  Beall  v.  Seattle,  28  Wash.  593,  61 
L.  R.  A.  583,  lays  down  the  rule  that  the 
city  is  liable  if  the  condition  though  caused 
by  the  abutting  tenant  is  one  which  the 
city  or  any  of  its  officers  charged  with  such 
matters  knew  or  should  have  known.  The 
following  cases  apply  the  rule:  Vault  or 
cellar  openings,  covers  and  gratings.  Pe- 
oria V.  Simpson,  110  111.  294,  61  Am.  Rep. 
683;  Abilene  v.  Cowperthwait,  52  Kan  324; 
Relnhard  v.   New  York,   2  Daly    [N.   Y.]    243; 
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This  duty  is  not  a  police  regulation  but  a  governmental  duty  resting  upon  the 
municipality/"  which  may  also  be  imposed  upon  the  abutting  o-wner  but  cannot 
be  extended  to  mere  tenants.""  A  city  is  under  no  obligation  to  see  that  abut- 
ters maintain  safe  structures  or  approaches  to  the  highway.'^ 

(§15)  D.  Barriers,  railings,  and  signals.^^ — In  the  absence  of  statute  or 
ordinance,  a  failure  to  guard  or  light  dangerous  places  in  a  street  has  been  held  not 
to  be  negligence  per  se,**  but  ordinarily  a  city  must  use  ordinary  prudence  to  protect 
persons  lawfully  using  the  street  and  exercising  ordinary  care  from  falling  into 
dangerous  places  along  the  side  of  the  street;"*  and  where  the  law  requires  bar- 
riers, they  should  be  in  condition  to  withstand  any  reasonable  pressure  it  may 
be  presumed  will  be  brought  against  them  in  the  ordinary  conduct  of  people  law- 
fully using  the  highway."'  The  rule  as  to  railings  along  a  road  bed  designed  for 
the  passage  of  vehicles  applies  also  to  sidewalks;""  and  private  individuals"'  as 
well  as  municipalities  are  charged  with  the  duty  of  protecting  dangerous  places 
for  which  they  are  responsible."' 

Where  the  evidence  is  conflicting,  the  sufficiency  of  lights  and  barricade  about 
alterations  in  the  street  is  a  question  for  the  jury,""  as  also  the  question  of  a  city's 
Liability,  imder  a  statute  for  failure  to  erect  a  railing  along  a  sidewalk  some  dis- 
tance above  the  ground.'"'  Whether  frightening  of  horses  by  bicycles  at  an  un- 
guarded place  should  have  been  foreseen  is  for  the  jury.'^ 

(§  15)  E.  Snow  and  ice.''^ — A  city  is  not  liable  for  the  slippery  condition  of 
its  streets  caused  by  ice  upon  its  sidewalks,''  unless  the  ice  be  so  rough  and  uneven, 


Smith  V.  Leavenworth,  15  Kan.  81;  Man- 
ouso  V.  Kansas  City,  74  Mo.  App.  138;  Mc- 
Sherry  v.  Canandalgna,  35  N.  T.  St.  Rep. 
■  432;  Canandaigua  v.  Poster,  156  N.  T.  354, 
41  li.  K.  A.  654;  Johnston  v.  Charleston,  3 
S.  C.  232,  16  Am.  Rep.  721;  Woodbury  v. 
Dlst.  of  Columbia,  5  Mackey  [D.  C]  127; 
Harriman  v.  Boston,  114  Mass.  241;  Crosby 
V.  Boston,  118  Mass.  71;  Chicago  v.  Babcock, 
143  111.  358.  Defectively  constructed  vault: 
Jansen  v.  Atchison,  16  Kan.  358;  Atchison  v. 
Jansen,  21  Kan.  560;  Burt  v.  Boston,  122 
Mass.  223. 

58.  City  of  Atchison  v.  Mayhood  [Kan.] 
77  P  549;  Gallamore  v.  Olympla,  34  "Wash. 
379  75  P.  978;  Harrison  v.  Incorporated 
Town  of  Ayrshire,  123  Iowa,  528,  99  N.  W. 
132  In  Missouri  where  a  city  had  never 
improved  the  part  of  a  street  ordinarily  used 
for  sidewalk  purposes,  it  is  not  liable  for 
Injuries  from  defects  in  a  path  in  such 
place.  Ely  v.  St.  Louis  [Mo.]  81  S.  W. 
168.  Power  to  improve  roads  leading  to  a 
city  does  not  authorize  construction  of  a 
sidewalk  beyond  the  city  limits,  and  a  city 
is  not  liable  for  injuries  thereon.  Stealy 
V    Kansas  City,  179  Mo.   400,  78   S.  W.   599. 

59,  60.  Ford  V.  Kansas  City  [Mo.]  79  S. 
Wi    923. 

61.  Platform  connected  with  the  side- 
walk. Leggett  V.  Watertown,  93  App.  Div. 
80.   86   N.   Y.   S.   982. 

hs.     See  2  Curr.  L.  199. 

63.  Gerber  v.  Kansas  City  [Mo.  App.]  79 
S.  W.  717;  Jackson  v.  Kansas  City  [Mo.  App.] 

79  S    "W    J174. 

64'  city  of  Huntington  v.  Lusch  [Ind. 
App]  70  N  E  402.  Obstructions  or  excava- 
tions near  a  highway  and  separated  there- 
from by  no  visible  mark  to  assist  the  trav- 
eler may  charge  a  municipality  with  lia- 
bility for  neglecting  to  guard  against  ac- 
cidents.     Sweet    V.    Poughkeepsle,     97    App. 


Div.  82,  89  N.  T.  S.  618.  Where  a  street 
is  torn  up  In  the  course  of  improvements, 
proper  guards  and  warnings  should  be  pro- 
vided. Delaplain  v.  Kansas  City  [Mo.  App.] 
83    S.    W.    71. 

65.  Should  be  inspected  and  repaired.  De- 
vine  V.  National  Wall  Paper  Co.,  88  N.  Y. 
S.  704.     See  2  Curr.  D.  199,  n.   S». 

66.  Hannon  v.  Gladstone  [Mich.]  99  N.  W. 
790. 

67.  Kaiser  v.  Detroit,  etc.,  R.  Co.  [Mich.] 
99  N.  W.  743.  One  who  maintains  a  coal 
hole  in  a  sidewalk  must  use  ordinary  care 
to  properly  guard  It.  Ray  v.  Manhattan 
Light,  Heat  &  Power  Co.  [Minn.]  99  N.  W. 
782.  One  maintaining  manhole  need  not  use 
the  best  possible  means  of  guarding  It. 
Van  Vechten  v.  New  York  &  New  Jersey 
Tel.  &  T.  Co.  [N.  J.  Law]  58  A.  1096.  Ab- 
sence of  lights  on  lumber  piled  In  street 
held  not  shown.  Palacie  v.  Gardiner,  112 
La.    489,   36   So.   504. 

68.  Must  provide  guard  rail  at  point  where 
road  would  be  unsafe  even  with  a  frightened 
horse.  Curry  v.  Luzerne  Borough,  24  Pa. 
Super.  Ct.  514.  The  care  required  is  great- 
er if  there  are  permanent  conditions  likely 
to  cause  fright.  Id.  Fences  and  barriers 
not  required  to  keep  travelers  from  going 
out  of  road  but  only  to  guard  them  from  ex- 
cavations and  defects.  City  of  Vlncennes  v. 
Spees  [Ind.  App.]  72  N.  B.  531.  Large  stone 
beside  walk  is  such.     Id. 

69.  Sutherland  v.  Council  Bluffs  [Iowa] 
99  N.  W.   572. 

70.  Hannon  v.  Gladstone  [Mich.]  99  N. 
W.    790. 

71.  Maus  V.  Mahoning  Tp.,  24  Pa.  Super. 
Ct.   624.     . 

72.  See  2  Curr.  L.  199. 

78,  74.  Quinlan  v.  Kansas  City  [Mo.  App.] 
78  S.  W.  660. 
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or  so  rounded  up,  or  at  such  an  incline,  as  to  make  it  an  obstrnction  and  to  cause 
it  to  be  unsafe  for  travel  with  the  exercise  of  ordinary  care,'*  and  the  city  has 
notice  of  such  condition,'"  or  the  ice  and  snow  have  been  allowed  to  remain  in  un- 
usual quantities  for  a  longer  period  than  was  necessary  and  could  have  been  re- 
moved without  greater  expense  than  could  reasonably  be  incurred^"  The  city 
may  assume  for  a  reasonable  time  that  the  abutting  owners  will  perform  their 
duty  and  remove  the  snow  or  ice."  A  municipality  is  not  liable  for  injuries  from 
stepping  on  a  pile  of  ashes  in  the  street  covered  with  ice  and  snowJ' 

(§  15)  F.  Defects  created  or  permitted  hy  abutting  owners  and  others. 
Joint  and  several  liability.'"' — A  city  is  not  liable  for  the  acts  of  an  independent  con- 
tractor,'" except  where  the  work  done  is  one  of  positive  duty  to  the  individual*^  or  is 
under  the  control  of  the  eity,*^  or  where  the  city  fails  to  take  precaution  within  a 
reasonable  time  after  notice.*' 

It  is  primarily  the  duty  of  a  company  using  electricity  to  use  ordinary  care 
to  keep  its  poles  and  wires  in  repair  and  from  becoming  dangerous  to  travelers,'* 
but  in  case  it  does  not  use  such  care,  a  city  may  be  jointly  liable  for  negligently 
allowing  its  streets  to  be  unsafe.'^ 

The  municipality  has  no  right  of  recovery  against  the  negligent  abutter  until 
its  liability  has  become  fixed,'*  but  judgment  against  the  city  ia  an  action  of  which 


75.  O'Shaughnessey  V.  Mlddleport,  93  App. 
Dlv.  93,  86  N.  T.  S.  944. 

76.  Instruction  as  to  Ice  formed  by  water 
from  a  private  hydrant  held  erroneous. 
Cresler  v.  Asheville,  134  N.  C.  311,  46  S.  B. 
738.  Failure  to  remove  snow  from  a  cross- 
walk, after  heavy  snowfalls,  remaining  on 
the  ground  is  not  negligence  on  the  part  of 
a  city.  O'Shaughnessey  v.  Middleport,  93 
App.  Div.  93,  86  N.  T.  S.  944.  A  city  is 
not  bound  to  remove  Ice  and  snow  under 
any  and  all  circumstances.  City  not  negli- 
gent' In  leaving  an  icy  ridge,  sloping  one- 
half  inch  to  the  foot,  upon  a  walk,  well 
sprinkled  with  sawdust  and  ashes.  Eogers 
V.  Rome,  96  App.  Dlv.  427,  89  N.  T.  S.  130. 
A  city  Is  not  negligent  in  failing  to  re- 
move a  ten-inch  fall  of  snow  and  sleet 
from  cross  walk  over  an  alley  within  48 
hours.  Moran  v.  New  York,  90  N.  Y.  S. 
596. 

77.  Foley  V.  New  Tork,  95  App.  Dlv.  374, 
88  N.  Y.  S.  690.  A  city  is  not  liable  for 
Injuries  from  ice  which  It  had  no  oppor- 
tunity to  remove.  City  had  a  right  to  await 
a  thaw  to  remove  sleet  from  the  walk. 
City  of  Charlottesville  v.  Failes  [Va.]  48 
S.  B.  511.  A  city  is  not  negligent  in  fall- 
ing to  immediately  clear  the  walks  after 
a  heavy  snowfall.  Foley  v.  New  York,  95 
App.  Div.  374,  88  N.  Y.  S.  690.  Municipal 
negligence  for  the  Jury.  City  of  Denver  v. 
Strobridge  [Colo.  App.]  75  P.  1076.  The 
walk  in  front  of  an  alley  way  is  a  cross- 
walk. Ordinance  requiring  persons  to  re- 
move snow  and  ice  from  the  sidewalk  In 
front  of  their  premises  does  not  apply. 
Moran  v.   New  York,   90  N.   Y.    S.   596. 

78.  Kelchner  V.  Nanticoke  Borough  [Pa.] 
68   A.   851. 

79.  See   2  Curr.  L.   200. 

80  •  Bennett  v.  Incorporated  Town  of  Mt. 
Vernon  [loWa]  100  N.  W.  349;  Dunston  v. 
New  York,  91  App.  Div.  355,  86  N.  Y.  S. 
562  A  city  is  not  liable  for  the  negligence 
of  a  contractor  in  falling  to  place  a  proper 
barrier  about  a  walk  in  course  of  construc- 
tion    under    a    contract    with    the    abutter, 


though  such  work  be  under  the  supervision 
of  the  city  and  a  portion  of  the  cost  was  to 
be  paid  by  It.  Thompson  v.  West  Bay  City 
[Mich.]    100    N.    W.    280. 

81.  Bennett  v.  Incorporated  Towij  of  Mt. 
Vernon   [Iowa]    100   N.  W.   349. 

82.  Jewell  V.  Mt.  Vernon,  91  App.  Dlv. 
578,   87   N.   Y.   S.  120. 

83.  Flooding  plaintiff's  cellar  through 
break  in  water  mains  caused  by  negligence 
of  the  contractor  operating  under  a  per- 
mit. Dunstan  v.  New  York,  91  App.  Dlv. 
355,  86  N.  Y.  S.  562.  A  city  is  liable  for 
negligently  allowing  a.  street  to  fall  into 
bad  repair,  though  the  work  was  done  by 
an  Independent  contractor  who  was  not 
fully  paid.  Accidents  at  -the  place  of  in- 
jury to  plaintiff  were  of  daily  occurrence. 
Rimby  v.  Philadelphia,  208  Pa.  119,  57  A. 
347. 

84.  West  Kentucky  Tel.  Co.  v.  Pharls,  25 
Ky.  L.  R.  1838,  78  S.  W.  917.  Where  one 
rightfully  upon  a  highway  is  injured  by  a 
broken  telegraph  wire  the  burden  is  upon 
the  telegraph  company  to  show  that  the 
peril  arose  through  no  fault  of  theirs.  Bur- 
ton Telephone  Co.  v.  Gordon,  4  Ohio  C.  C.  (N. 
S.)  1.  A  statute  permitting  an  eleetric  line 
to  pass  through  a  township  on  terms  agree- 
able to  such  township  does  not  relieve  the 
company  from  Its  negligence.  Kaiser  v. 
Detroit,  etc.,  R.  Co.  [Mich.]  99  N.  W.  743. 
That  township  authorities  do  not  protest 
against  negligence  in  the  construction  of  a 
car  line  along  a  highway  Is  not  a  ratifica- 
tion  relieving   the   company.      Id. 

85.  West  Kentucky  Tel.  Co.  v.  Pharls,  25 
Ky.  D.  R.  1838,  78  S.  W.  917.  Private  cor- 
porations, through  whose  negligence  a  high- 
way becomes  charged  with  electricity,  and 
a  city  which  negligently  suffers  the  high- 
way to  remain  thus  charged,  are  not  joint 
tort  feasors.  Mooney  v.  Edison  Elec.  Il- 
luminating Light  Co.,  185  Mass.  547,  70  N. 
B.   933. 

86.  87.  City  of  Lincoln  v.  First  Nat.  Bank. 
[Neb.]    93  N.  W. '698. 
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the  lot  owner  has  notice  is  conclusive  upon  the  latter  as  to  the  fact,  cause,  and 
extent  of  the  injury."  In  Texas  the  city  may  implead  the  abutting  owner,  re- 
sponsible for  the  defect.**  Payment  in  full  for  a  contractor's  claim  for  paving 
does  not  operate  as  a  satisfaction  of  a  contract  and  bond  whereby  he  was  to  save 
the  city  harmless  from  liability  for  personal  injuries.**  A.  contractor  who  is 
made  co-defendant  but  who  secured  a  discontinuance  as  to  himself  is  not  entitled 
to  notice  of  the  pendency  of  the  action  to  fix  his  liability."" 

An  abutting  owner  is  liable  for  any  negligent  act  creatiag  a  •dangerous  de- 
fect or  obstruction  in  a  street  or  highway.'* 

Highways  are  for  the  convenience  of  the  public  and  those  using  them  for 
other  purposes  than  ordinary  travel  must  use  a  reasonable  care  proportionate  to 
the  danger  of  such  use  to  protect  travelers,"''  but  it  is  sufiScient  to  see  that  the 
street  is  in  the  proper  condition  at  the  close  of  each  business  day."'  Where  a 
trench  was  dug  by  others  under  a  street  railway,  the  railway  company's  duty  to 
keep  the  street  in  repair  does  not  begin  until  the  trench  is  filled  even  with  the 
street."*  One  obstructing  a  publicly  traveled  way  and  causing  injury  to  a  "trav- 
eler cannot  defend  on  the  ground  that  the  way  was  never  legally  established  as 
a  highway."* 

(§15)  G.  Persons  entitled  to  protection.'''^ — Only  those  properly  using  the 
highways  for  ordinary  travel  are  protected  by  the  law"^  though  a  city's  duty  as  to 
sidewalks  extends  to  any  one  who  was  lawfully  upon  -the  walk  and  using  it  for 
any  purpose  for  which  said  walk  was  designed,"*  and  a  child  may  be  a  traveler 
on  the  highway,  who  is  in  fact  traveling  over  it  in  a  proper  manner,  though  that 
traveling  includes  play  or  pastime."" 

One  has  a  right  to  ride  a  bicycle  in  the  street,'  but  he  must  use  ordinary 


88.  city  of  San  Antonio  v.  Talerico  tTex.] 
81  S.  W.  518. 

80,  90.  City  of  Detroit  v.  Grant  IMloh.] 
98  N.  W.   405. 

01.  Sheriffs  sale  purchaser  held  not  lia- 
ble for  defect  existing  when  he  purchased. 
City  of  Lincoln  v.  First  Nat.  Bank  [Neb.] 
93  N.  W.  698.  One  is  responsible  for  the 
negligence  of  an  independent  contractor  em- 
ployed by  him,  when  the  work  itself  cre- 
ates the  danger  or  injury.  Sidewalk  ren- 
dered defective  by  a  contractor  drawing 
heavy  loads  thereon  for  defendant.  Mul- 
lins  V.  Siegel-Cooper  Co.,  95  App.  Div.  234, 
88  N.  T.  S.  737.  Coal  hole  negligently  left 
open.  Ray  v.  Manhattan  Light,  Heat  & 
Power  Co.  [Minn.]   99  N.  W.  782. 

92.  Burton  Telephone  Co.  v.  Gordon,  4 
Ohio  C  C.  (N.  S.)  1.  Steam  pipe  crossing 
a  street.  O'Hanlin  v.  Carter  Oil  Co.,  54  ViT. 
Va  510  46  S.  B.  565.  It  seems  that  one 
using  a'  street  in  an  unusual  manner  under 
a  permit  is  liable  to  the  City  for  damages 
recovered  against  it  by  reason  of  failure  to 
comply  *ith  the  permit.  City  of  Louis ville 
V  Keher,  25  Ky.  L.  R.  2003,  79  S.  VF.  270. 
A  continuing  duty  to  use  reasonable  care 
rests  upon  one  who  tears  up  a  street  with 
the  city's  permission.  To  keep  paving 
stones  safely  piled  and  excavations  P'-oP^^ly 
guarded.  Hesselbach  v.  St.  Louis,  179  Mo. 
505,  78  S.  W.  1009. 

03.  Change  of  such  condition  by  third  par- 
ties during  the  night  creates  no  liability 
upon  the  city  nor  the  contractor.  Hessel- 
bach   V.    St.    Louis,    179    Mo.    505,    78    S.    W. 

"m!     Hyde  V.  Boston    [Mass.]    71  N.  E.  118. 


05.  Pewonka  v.  Stewart  [N.  D.]  99  N.  W. 
1080. 

9«.     See  2  Curr.  L.   202. 

97.  Under  the  Wisconsin  statute,  munici- 
palities are  made  liable  only  to  those  using 
the  highway  in  the  ordinary  manner  for 
purposes  of  travel.  Rev.  St.  1898,  §  1339. 
A  runaway  team  is  not  within  that  use 
except  where  the  failure  of  control  la  only 
momentary.  Bhleitter  v.  Milwaukee  [Wis.] 
98  N.  W.  934.  A  town  is  not  liable  to  one 
injured  In  using  the  road  to  pass  to  or 
from  his  own  land  though  such  injury  be 
caused  within  the  limits  of  the  highway 
but  outside  the  part  of  the  road  used  for 
public  travel.  Lynch  v.  Boston  [Mass.l  71 
N.  B.   301. 

08.  City  of  Columbus  v.  Anglln  [Ga.]  48 
S.  B.  318.  One  who  goes  upon  the  regular 
sidewalk  from  one  entrance  of  a  building 
occupied  by  him  to  another  entrance  may 
recover  for  injuries  under  a  statute  re- 
lating to  "travelers"  upon  the  highway  [Rev. 
St.  1898,  5  1339].  Straok  v.  Milwaukee  [Wis  1 
98  N.  W.    947. 

09.  An  ordinance  prohibiting  the  playing 
of  games  in  the  street  does  not  prohibit 
boys  from  merely  running  on  the  sidewalk 
[Comp.  Laws,  §  3441].  Beaudin  v.  Bay  City 
[Mich.]  99  N.  W.  285.  See  2  Curr.  L.  202, 
n.  40.  A  child  Ave  years  of  age,  traveling 
upon  a  highway,  who  turned  aside  to  play 
upon  timbers  negligently  in  the  highway  is 
not  barred  from  recovery  for  injuries  on  the 
ground  that  she  was  a  trespasser.  Busse 
V.   Rogers    [Wis.]    98   N.    W.    219. 

1.  Lee  V.  Jones  [Mo.]  79  S.  W.  927;  City 
of    Louisville    v.    Keher,    25    Ky.    L.    R.    2003, 
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care  to  avoid  a  collision,^  and  may  recover  only  for  injuria  from  a  defect  which 
would  have  caused  injury  to  the  ordinary  traveler.* 

(§15)  H.  Remote  and  proximate  cause  of  injury.* — The  failure  of  duty 
which  co.nstitutes  negligence  must  be  the  proximate  cause  of  the  injury  to  create  a 
liability  therefor/  but  such  a  case  is  not  necessarily  the  one  nearest  to  the  event." 
In  Maine  a  town  is  liable  only  if  its  fault  is  the  sole  cause  of  the  injury.'  The  stat- 
utory liability  in  Massachusetts  admits  of  concurring  causes  innocently  and  not 
negligently  set.  in  motion  by  third  persons."  Upon  conflicting  evidence  question 
of  proximate  cause  is  for  the  jury." 

(§  15)  I.  Contributory  negligence  of  person  injured}" — .^s  in  negligence 
cases  generally,  any  negligence  of  the  plaintiff  contributing  to  the  injury  will  bar 
recovery,^^  the  question  being,  on  a  conflict  of  the  evidence,  one  of  fact  for  the 
jury,^^  though  where  the  evidence  be  undisputed,  it  is  for  the  court.**  Several 
specific  instances  are  considered  in  the  note.** 


79  S.  W.  270;  Kleopfert  v.  Minneapolis 
[Minn.]  100  N.  W.  669.  A  statute  requiring 
roads  to  be  kept  safe  and  convenient  "for 
travelers  with  their  teams,  carts,  and  car- 
riages" does  not  apply  to  a  person  on  a 
bicycle  [Gen.  Laws  1896,  c.  72,  I  1].  Fox 
V.  Clarke    [R.  I.]    57  A.  305. 

a.    Lee  V.  Jones  [Mo.]   79  S.  "W.  927. 

8.  Pox  V.  Clarke  [R.  L]  57  A.  305;  Rim- 
by  V.  Philadelphia,  208  Pa.  119,  57  A.  347. 

4.    See   2  Curr.  L    202. 

B.  Nichols  V.  Plttsfleld  Tp.  [Pa.]  58  A. 
283.  In  a  statutory  action  for  personal  in- 
juries there  can  be  no  recovery  if  any  effi- 
cient cause  for  which  neither  the  plaintiff 
nor  the  municipality  is  responsible  contrib- 
utes to  produce  the  injury.  Whitman  v. 
Fisher,  98  Me.  576,  57  A.  895.  Running  away 
of  plaintiff's  horse.  Nichols  v.  Plttsfleld  Tp. 
[Pa.]    58   A.    283. 

6.  Discussion  of  primary,  proximate,  and 
intervening  causes.  Shippers'  Compress  & 
Warehouse  Co.  v.  Davidson   [Tex.  Civ.  App.] 

80  S.  W.   1032. 

7.  Orr  v.  Oldtown    [Me.]   58  A.   914. 

8.  Block  V.  Worcester  [Mass.]  72.  N.  B. 
77.  Inviting  plaintiff  to  board  car  near 
hole  in  street  held  not  to  be  concurring 
negligence  of  street,  railway.     Id. 

9.  City  of  Omaha  v.  Houlihan  [Neb.]  100 
N.  W.  415.  Action  for  Injuries  to  one  who 
attempted  to  step  around  the  hole.  Brown 
v.  Incorporated  Town  of  Chlllicothe,  122 
Iowa,  640,  98  N.  W.  502.  Deep  rut  in  the 
highway.  Kennedy  v.  Lincoln  [Wis.]  99  N. 
W.  1038.  Obstruction  of  a  walk.  Garibaldi 
v.  O'Connor.  210  111.  284,  71  N,  B.  379.  Sud- 
den rise  of  water.  Jeneweln  v.  Irving  [Wis.] 
99  N.  W.  346.  It  is  for  the  jury  whether 
an  unlighted  barricaded  ditch  was  the  prox- 
imate cause  of  Injury  to  plaintiff  who  in 
alighting  fell  because  the  wagon  seat  by 
which  she  held  had  been  jolted  loose  by 
driving  into  the  ditch.  Snowden  v.  Somer- 
set, 90  N.  Y.  S.  885.  Want  of  guard  rail  and 
not  engine  which  frightened  horse  held 
proximate  cause.  Curry  v.  Borough  of  Lu- 
zerne, 24  Pa.  Super.  Ct.   514. 

10.  See   2  Curr.  L.    203. 

11.  Shippers'  Compress  &  Warehouse  Co. 
v.  Davidson  [Tex.  Civ.  App.]  80  S.  W.  1032. 
One  is  not  entitled  to  recover  who  is  guilty 
of  a  slight  failure  to  exercise  ordinary  care 
which  contributed  to  produce  the  injury. 
Lyon  V.   Grand  Rapids  [Wis.]    99  N.  W.    311. 


If  an  accident  be  paused  by  the  joint  and 
concurring  negligence  of  both  plaintiff  and 
defendant  agents,  and  the  negligence  or 
neither  without  the  concurring  negligence 
of  the  other  w^ould  have  caused  the  injury, 
the  plaintiff  is  not  entitled  to  recover.  Han- 
heide  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
78  S.  W.   820. 

Contra)  In  Georgia  contributory  negli- 
gence does  not  necessarily  bar  a  recovery. 
City  of  Columbus  v.  Anglin  [Ga,]  48  S.  E. 
318. 

Xesllsenee  of  one  person  is  >  Imputable  to 
another  where  both  are  jointly  in  care  of 
the  situation.  Wife  riding  with  her  hus- 
band and  exercising  reasonable  care  is  not 
legally  responsible  for  negligence  of  her 
husband  in  acts  over  which  she  had  no 
control.  Whitman  v.  Fisher,  98  Me.  575,  57 
A.  895.  A  woman  cannot  recover  if  tliere 
was  negligence  on  the  part  of  her  hus- 
band who  was  driving  with  her,  unless  the 
relations  existing  between  them  were  such 
that  she  was  responsible  for  his  acts.  Niel- 
sen V.  Cedar  County  [Neb.]  98  N.  W.  1090. 
One  Is  not  relieved  of  all  care  because  an- 
other is  driving.  But  must  assist  in  avoid- 
ing danger  if  practicable.  Whitman  v.  Fish- 
er, 98  Me.  575,  57  A.  895. 

12.  Bvans  v.  Iowa  City  [Iowa]  100  N. 
W.  1112;  Darrell  v.  St.  Joseph  [Mo.  App.] 
82  S.  W.  1130;  City  of  Omaha  v.  Houlihan 
[Neb.]  100  N.  W.  415;  Herring  v.  St.  Jo- 
seph [Mich.]  100  N.  W.  747;  Bradner  v. 
Warwick,  91  Xpp.  Div.  408,  86  N.  T.  S.  935; 
Kansas  City-L.  R.  Co.  v.  Gallagher  [Kan.] 
75  P.  469;  City  of  Denver  v.  Strobridge 
[Colo.  App.]  75  P.  1076;  Hyde  v.  Boston 
[Mass.]    71    N.    B.    118. 

13.  City  of  Lancaster  v.  Walter,  25  Ky. 
L.  R.  2189,  80  S.  W.  189.  It  is  not  error  to 
refuse  to  submit  to  the  jury  the  question 
of  contributory  negligence,  where  an  in- 
jury is  caused  by  the  tipping  up  of  a  loose 
plank  by  a  companion  stepping  on  the  oth- 
er end  thereof,  such  defect  being  unknown 
to  plaintiff.  Ruscher  v.  Stanley  [Wis.]  98 
N.  W.  223;  Jones  v.  Sioux  Falls  [S.  D.]  101 
N.   W.   43. 

14.  Contributory  negrllgence:  Plaintiff 
in  daylight  walked  into  a  hole  after  stand- 
ing and  conversing  for  fifteen  or  twenty 
minutes  within  eighteen  Inches  thereof. 
Bender  v.  Incorporated  Town  of  Minden 
[Iowa]    100   N.   W.    362.     Rapid    riding.      Car- 
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Travelers  mtist  use  reasonable  care^'  in  view  of  all  the  circumstances;*"  and 
in  the  absence  of  direct  evidence  it  will  be  presumed  that  a  person  used  reason- 
able care  fOT  the  preservation  of  his  life." 

In  the  absence  of  knowledge  or  warning  to  the  contrary,  one  may  assume 
that  a  street  is  safe  or  reasonably  so.**    Knowledge  of  a  defect  may  constitute  eon- 


roll's  Adm'r  v.  Louisville,  25  Ky.  L.  R. 
188«,  78  S.  W.  1117.  Stepping  upon  a  slip- 
pery clay  rlcLge  six  or  eight  inches  high 
across  a  walk,  In  broad  daylight  (Siokels 
V.  Philadelphia  [Pa.]  58  A.  128);  walking 
upon  an  icy  ridge  in  the  center  of  a  wide 
walk  without  attempting  to  ascertain  wheth- 
er a  like  condition  existed  ever  the  entire 
walk  (Rogers  v.  Rome,  96  App.  Div.  427,  89 
N.  Y.  S.  130).  An  ihstruction  that  one  is 
guilty  of  contributory  negligence  who  is 
injured  by  falling  Into  a  ditch  in  a  street 
■while  walking  at  night,  absorbed  in  thought 
and  not  looking  where  he  was  going,  but 
might  have  seen  the  excavation  and  avoid- 
ed It,  If  he  had  looked,  was  properly  re- 
fused. Huachuca  Water  Co.  v.  Swain  [Ariz.] 
77   P.    619. 

Nft  contrlljiitory  negrltgence:  Driving  upon 
a  pile  of  gtoiies  in  the  street  (McBvoy  v. 
Sa.ult  Ste. 'Marie  [Mich.]  98  N.  W.  1006), 
crossing  a  flooded  culvert  directly  after 
others  have  crossed  (Jenewein  v.  Irving 
[Wis.]  99  N.  TV.  34^),  conversing  while  in 
traveling  on  A  walk  not  known  to  be  dan- 
gerous but  only  "teetery"  (Duncan  v.  Grand 
Rapids  [Wis.]  99  N.  W.  317).  A  court  can- 
not say  as  a  matter  Of  law  that  one  Is  guilty 
of  contributory  negligence,  where  the  evi- 
dence showed  that  she  was  walking  care- 
fully bn  a  dark  night  on  a  cinder  walk  of 
whose  conditiofl  she  was  ignorant,  and  was 
Injuiped  by  stepping  into  a  hole  eighteen 
Inches  deep.  Johnson  v.  Philadelphia,  208 
Pa.  182,  57  A.  363.  Mere  fabt  of  a  stallion 
being  out  of  his  pasture  does  not  amount 
to  contributory  negligence  on  the  part  of 
the  owner  where  the  horse  falls  Into  a  hole 
in  the  street  and  is  killed.  Kittredge  v. 
Cincinnati,  2  Ohid  N.  P.  (N.  S.)  6.  Evi- 
dence held  to  show  no  contributory  negli- 
gence. Drew  V. '  Farnswbrth  [Mass.]  71  N. 
E.  783;  Oesterrelch  v.  Detroit  [Mich.]  100 
N.  W.  593;  City  of  McKinnfey  v.  Brown  [Tex. 
Civ.  App.]  81  S.'  W.  88;  Holloway  v.  Kan- 
sas City  [Mo.]  82  S.  W.  89.  One  is  not 
negligent  as  a  matter  of  law,  in  leaving 
a  sidewalk  on  a  dark  night  to  cross  a 
street,  or  upon  seeing  a  ditch  on  one  side 
of  a  street  In  failing  to  take  notice  that 
It  runs  under  a  car  track  and  to  tlie  other 
side  of  the  street,  or  in  stopping  in  the 
middle  of  a  street  to  ascertain  the  cause 
ot  the  gathering  of  a  crowd.  Pate  v.  At- 
lanta:, 119  Ga.'  871,  46  S.  E.  827.  Falling 
into  hole  while  walking  with  car  to  board 
It.  Block  V.  Worcester  [Mass.]  72  N.  E. 
77.  Not  supported  by  special  finding  that 
one  might  have  known  when  she  was  off 
the  walk  without  proof  that  she  was  off; 
where  It  is  also  specially  found  that  in- 
Jury  ml^ht  have  happened  without  first 
stepping  off.  [Large  stone  beside  walk.] 
City  of  VIncennes  v.  Specs  [Ind.  App.]  72 
N  E  531.  Facts  showing  inkttention  of 
plaintift  -vs^hlle  dfiviiig  to  approach  of  car 
held  not  to  show  contributory  negligence 
in  face  of  general  verdict  for  plaintiff  In- 
dianapolis   St.    R;    fco.    V,    Johnson    [Ind.]    72 


N.  E.  571.  Person  riding  In  carriage  driven 
by  another  and  Inattentive  to  approach  of 
car.  Id.  Choosing  dangerous  side  of  street 
where  was  a  washout  and  boulders,  other 
ways  also  being  dangerous.  Hollingsworth 
V.    Ft.    Dodge    [Iowa]    101   N.    W.    455. 

16.  Hunter  v.  Durand  [Mich.]  100  N.  W. 
191;  Carroll's  Adm'r  v.  Louisville,  25  Ky. 
L.  R.  1888,  7S  S.  W.  1117.  An  Instruction 
that  It  was  plaintiff's  duty  to  use  ordi- 
nary care  and  to  use  her  eyes  or  other 
senses  to  avoid  defects,  was  properly  modi- 
fied by  striking  the  words  "to  use  her  eyes 
or  other  senses."  Jackson  v.  Kansas  City 
[Mo.  App.]  79  S.  W.  1174.  One  who  drives 
outside  of  the  regular  wrought  way  with- 
out reasonable  cause  does  so  at  his  own 
risk.  Orr  v.  Oldtbwn  [Me.]  58  A.  914.  A 
blind  person  is  not  bound  to  exercise  any 
higher  degree  of  care  to  avoid  a  defective 
portion  of  a  street  than  a  "person  having 
the  full  sense  of  sight.  The  Jury  may  prop- 
erly consider  plaintiff's  blindness  relative  to 
his  exercise  of  due  care.  Hill  v.  Glenwood 
[Iowa]  100  N.  W.  522.  See  2  Curr.  L.  205, 
n.  70.  An  allegation  that  "without  faUlt 
or  negligence  upon  her  part  or  that  of  the 
driver,  the  horse  became  frightened  and  un- 
manageable" sufficiently  avers  due  care  on 
the  part  of  the  plaintiff.  Jury  was  In- 
structed that  plaintiff  must  show  herself 
free  froni  contributory  negligence.  Hobbs  v. 
Marion,   123   Iowa,   726,   99  N.  W.   677. 

16.  Vocke  V.  Chicago,  208  111.  192,  70  N. 
E.  325.  Evidence  held  Insufficient  to  war- 
rant a  finding  that  plaintiff's  intestate  w^as 
using  due  care.  Wood  v.  Westport,  185 
Mass.  567,  70  N.  B.  1018.  Driving  a  milk 
wagon  without  looking.  Wheat  v.  St.  Louis, 
179  Mo.  572,  78  S.  W.  790.  One  injured 
while  driving,  by  the  felling  of  a  tree  Into 
the  street,  need  not  show  that  the  horse 
was  ordinarily  gentle.  City  of  Colorado 
Springs  V.  May  [Colo.  App.]  77  P.  1093.  In 
an  action  for  injuries  while  driving  In  a 
so-called  side  track,  the  court  properly  sub- 
mitted to  the  Jury  the  questions  whether  the 
side  track  was  "reasonably  accessible" 
whether  it  "appeared  to  have  been  traveled 
to  a  considerable  esctent  as  a  part  of  the 
public  highway."  Hebbe  v.  Maple  Creek 
[Wis.]  99  N.  W.  442.  Care  In  choosing  a 
route  may  be  shown  by  the  more  dangerous 
condition  of  surrounding  streets  to  the  same 
destination.  Hollingsworth  v.  Ft.  Dodge 
[Iowa]  101  N.  W.  455.  The  rule  to  turn 
to  the  right  may  be  considered  in  justifying 
one's  taking  a  narrower  space  on  that  side 
of  a  trench.  Automobile  driver  collided 
with  rope  stretched  across.  Baker  v.  Fall 
River   [Mass.]    72  N.  B.    336. 

17.  Schnee  v.  Dubuque,  122  Iowa,  459,  98 
N.   W.    298. 

18.  City  of  Louisville  v.  Keher,  25  Ky. 
L.  R.  2003,  79  S.  W.  270;  Hill  v.  Glenwood 
[Iowa]  100  N.  W.  522.  In  the  absence  of 
knowledge  of  defects,  a  failure  to  select 
and  travel  over  safe  walks  Is  hot  contribu- 
tory negligence.     Evdns  v.  Iowa  City  [Iowa] 
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tributory  negligence,*"  but  is  not  such  per  se,''*  and  a  traveler  is  not  precluded 
from  traveling  a  highway  in  which  he  knows  there  are  obstructions  or  defects  and 
on  which  he  has  business"*  where  he  is  justified  in  believing  and  does  believe  that 
by  ordinary  care  he  can  pass  in  safety  and  he  in  fact  does  use  such  care."^  Apart 
from  imprudence  in  choosing  a  way  and  the  existence  of  a  safer  way,  mere  knowl- 
edge of  danger  or  defect  does  not  suffice.^^  A  wife  riding  with  her  husband  who 
alone  undertakes  to  look  out  for  safety  is  not  imputed  with  his  negligence.^* 

(§  15)     J.  Notice  of  claim  for. injury  and  intent  to  sue.''* — In  general,  stat- 
utes requiring  notice  of  claim  for  injuries  are  not  strictly  construed,^"  a  notice  giv- 


100  N.  "W.  1112.  One  attempting  to  cross 
a  ditch,  three  feet  wide,  without  emergency 
requiring  it,  assumes  the  ordinary  risks 
thereof  but  not  those  arising  from  latent 
defects  such  as  undermining  of  the  bank. 
Kent  V.  Southern  Bell  Tel.  &  T.  Co.  [Ga.] 
48  S.  E.  399.  A  court  will  not  presume 
that  plaintiff  knew  the  defective  condition 
of  a  walk  apparently  sound.  Village  of 
■Wilmette  v.  Brachle,  209  111.  621,  71  N.  B. 
41. 

19.  Lyon  v.  Grand  Rapids  [Wis.]  99  N. 
W.  Sll.  Whether  one  having  general  knowl- 
edge of  a  defective  walk,  was  guilty  of  con- 
tributory negligence,  was  a  question  for  the 
jury.  Wlens  v.  Ebel  [Kan.]  77  P.  B53; 
Straok  v.  Milwaukee  [Wis.]  98  N.  W.  947; 
Hunter  v.  Durand  [Mich.]  100  N.  W.  191; 
Houseman  v.  Belle  Plaine  [Iowa]  100  N.  W. 
343.  Rapid  walking  upon  an  icy  but  oth- 
erwise safe  sidewalk  may  constitute  con- 
tributory negligence.  City  of  Charlottes- 
ville v.   Failes   [Va,]    48   S.   B.   Bll. 

20.  Plaintiff  was  excusable  in  forgetting 
the  defects,  she  hastening  for  medical  aid 
for  her  husband  who  had  been  taken  sud- 
denly ill.  City  of  Lancaster  v.  Walter,  25 
Ky.  Xi  R.  2189,  80  S.  W.  189;  City  of  Guth- 
rie V.  Finch,  13  Okl.  496,  75  P.  288;  Oester- 
reich  v.  Detroit  [Mich.]  100  N.  W.  593. 
Plaintilf  had  many  times  been  over  the  w^alk 
where  she  was  injured.  Benson  v.  Hamil- 
ton, 34  Wash.  201,  75  P.  805.  Evidence  held 
to  warrant  a  finding  that  plaintiff  was  ex- 
cusable for  not  rem'emberlng  the  defect. 
Lyon  v.  Grand  Rapids  [Wis.]  99  N.  W.  311. 
General  knowledge  of  an  obstruction  by 
which  one  is  injured  is  not  necessarily  con- 
tributory negligence.  Such  knowledge 
should  be  considered  by  the  jury  and  may 
constitute  contributory  negligence.  West 
Kentucky  Tel.  Co.  v.  Pharis,  25  Ky.  D.  R. 
1838,    78    S.    W.    917. 

21.  Wheat  V.  St.  Louis.  179  Mo.  572,  78 
S.  W.  790;  Houseman  v.  Belle  Plaine  [Iowa] 
100  N.  W.  343;  Wiens  v.  Bbel  [Kan.]  77  P. 
553;  Jennings  v.  Kansas  City  [Mo.  App.] 
78  S.  W.  1041.  It  is  not  Incumbent  upon 
him  to  commit  a  trespass  to  avoid  use  of  a 
bridge  apparently  open  to  public  travel. 
Jones  V.  Shelby  County  [Iowa]  100  N.  W. 
520;  City  of  Dallas  v.  Munoton  [Tex.  Civ. 
App.]    83    S.    W.    431. 

23.  Evans  v.  Iowa  City  [Iowa]  100  N.  W. 
1112;  Belyea  v.  Port  Huron  [Mich.]  99  N. 
W.  740;  Wheat  v.  St.  Louis,  179  Mo.  572, 
78  S.  W.  790;  Cunningham  v.  Clay  Tp.  [Kan.] 
76  P.  907.  Walk  obstructed  by  debris  but 
with  a  clear  path;  plaintiff  injured  by  step- 
ping to  one  side  toward  a  wall,  to  allow 
his  companion  to  precede  him  on  the  path. 
Swift  &  Co.  V.  Larigbein  [C.  C.  A.]  127  F. 
111.     Planks  laid- for  travel  over  an  excava- 


tion, the  sidewalk  being  under  repair.  City 
of  Garnett  v.  Hamilton  [Kan.]  77  P.  583. 
Plaintiff's  knowledge  of  a  posted  notice  as 
to  the  unsafely,  of  a  bridge  is  not  conclusive 
as  to  his  negligence  in  his  use  thereof,  he 
having  been  personally  advised  by  the  road 
officials  that  it  had  been  repaired  and  was 
safe.  The  test  is  whether  plaintiff  acted 
aff  a  reasonably  prudent  man.  Jones  v.  Shel- 
by County  [Iowa]  100  N.  W.  520.  Every  ex- 
cavation in  a  street  is  not  of  such  a  char- 
acter as  to  make  it  negligence  per  se  to 
attempt  to  cross  it.  Kent  v.  Southern  Bell 
Tel.  &  T.  Co.  [Ga.]  48  S.  B.  399.  In  Mis- 
souri one  is  guilty  of  contributory  negli- 
gence in  not  passing  around  an  obvious  and 
dangerous  defect  in  a  sidewalk.  Jennings 
V.  Kansas  City  [Mo.  App.]  78  S.  W;  1041. 
It  is  not  material  what  plaintiff  believed 
about  the  safety  of  a  place  about  the  de- 
fective condition  of  which  he  knew  not. 
Gutter  apron.  Kelm  v.  Ft.  Dodge  [Iowa] 
101  N.  W.  443.  Length  of  residence  is  ad- 
missible to  show  knowledge  of  dangerous 
nature  of  gutter  apron,  it  being  like  others 
used   in   the  city.      Id. 

23.  Hollingsworth  v.  Ft.  Dodge  [Iowa] 
101  N.   W.   455. 

24.  Indianapolis  St.  R.  Co.  v.  Johnson 
[Ind.]   72  N.   E.   571. 

28.    See  2   Curr.   L.   205. 

26.  Joy  v.  Inhabitants  of  York  [Me.]  58 
A.  1059.  A  requirement  of  notice  of  per- 
sonal Injury  "within  sixty  days  next  after 
such  injury"  allows  sixty  days  after  the 
day  of  the  Injury.  McEvoy  v.  Sault  Ste.  Ma- 
rie [Mich.]  98  N.  W.  1006.  Under  a  statute 
requiring  notice  within  thirty  days  after  in^ 
jury,  the  giving  6f  a  notice  within  thirty 
days  after  plaintiff  Is  mentally  and  physical- 
ly able  to  do  so  is  sufficient  [Laws  1894,  p. 
1570,  c.  623].  Williams  V.  Port  Chester,  97 
App.  DiV.  84,  89  N.  Y.  S.  671.  A  notice 
from  plaintiff  as  soon  as  she  was  able  to 
transact  business,  though  seventy-two  hours 
after  the  injury,  is  a  substantial  compliance 
with  a  charter  requirement  of  notice  with- 
in foi'ty-eight  hours.  Walden  v.  James- 
town, 178  N.  T.  213,  70  N.  E.  466.  In  Iowa 
notice  of  demand  must  be  given  within  thir- 
ty days  of  Injury  and  suit  may  be  brought 
only  after  thirty  days'  notice  and  within 
three  months  of  the  injury  [Code,  §|  1050, 
1051],  Kenyon  v.  Cedar  Rapids  [Iowa]  99 
N,  W.  692.  A  statute  regulating  the  pres- 
entation of  all  accounts  and  demands 
against  a  city  does  not  apply  to  a  claim  for 
damages  for  personal  injuries  [Pol.  Code, 
U  4811,  4812].  Dawes  v.  Great  Palls  [Mont.] 
77  P.  309.  Failure  to  properly  present  a 
claim  Is  not  a  bar  to  the  maintenance  of 
an   action,  where   the   penalty  for  such  fail- 
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ing  such  information,  as  enables  the  city  to  investigate  the  cause  of  the  injuries 
being  generally  sufficient,"  but  in  New  York  a  failure  to  offer  proof  of  a  compli- 
ance with  the  statute  is  fatal  to  recovery.^'  Substantial  compliance  is  necessary/" 
but  may  be  waived/"  though  not  by  an  assistant  of  the  ofBcer  to  be  served.'^  A 
mayor  may  acknowledge  service  of  notice/*  and  actual  notice  to  a  city  superin- 
tendent of  streets  is  notice  to  the  city.°" 

(§  15)  K.  Actions?* — Suit  must  be  timely  brought/'  and  an  action  barred 
by  the  statute  cannot  be  revived  by  either  an  express  or  implied  agreement  with  the 
city.**  In  Wisconsin  limitations  do  not  begin  to  run  until  service  of  statutory 
notice  of  nonallowance  of  the  claim  by  the  city/'  but  need  not  negative  contribu- 
tory negligence."*  Plaintiff  should  allege  notice  on  the  part  of  the  city,  or  facts 
under  which  the  city  should  have  had  notice,"  though  a  defect  in  this  respect, 
being  amendable,  is  not  available  after  judgment."    The  general  rules  as  to  vari- 


ure  is  an  Inability  to  recover  costs.  City  of 
Garnett   v.    Hamilton    [Kan.]    77    P.   583. 

27.  Notice  gave  date  and  place  of  injury 
and  tliat  the  cause  was  a  pitfall.  City  of 
Denver  v.  Bradbury  [Colo.  App.]  75  P.  1077. 
A  notice  of  sufficient  particularity  to  en- 
able the  municipality  to  inquire  into  and 
ascertain  the  facts  of  the  injury  Is  a  sub- 
stantial compliance  with  the  statute  [Rev. 
St.  623,  S  76].  Joy  v.  Inhabitants  of  York 
[Me.]  5S  A.  1059;  Schnee  v.  Dubuque,  122 
Iowa,  459,  98  N.  W.  298;  Oesterreioh,v.  De- 
troit [Mich.]  100  N.  W.  593;  McCarthy  v. 
Syracuse,  96  App.  Div.  566,  89  N.  T.  S.  89. 
A  notice  is  sufficient  which  by  a  fair  con- 
struction alleges  an  injury  caused  by  a  de- 
fect due  to  the  negligence  of  a  city  and  its 
employes.  Cronan  v.  Woburn,  185  Mass.  91, 
70  N.  B.  38.  Evidence  held  insufficient  to 
show  notice  of  claim  for  injuries  as  required 
by  city  charter.  Cresler  v.  Asheville,  134 
X.  C.  311,  46  S.  E.  738.  If  the  notice  be  not 
misleading,  a  lack  of  particularity  of  the 
place  and  cause  of  the  injury  may  be  im- 
material. At  "First  West  between  Seventh 
and  Eighth  South"  streets  from  a  "fence 
on  the  walk"  held  sufficient.  Connor  v.  Salt 
Lake  City  [Utah]  78  P.  479. 

88.  Notice  must  be  filed  with  each  claim 
[Laws  1886,  p.  801,  o.  572].  Sellger  v.  New 
York,  88   N.  T.   S.  1003. 

20.  Oral  notice  to  the  assistant  of  one 
on  whom  written  notice  should  be  served, 
held  insufficient  [Laws  of  1895,  p.  724].  Holt- 
ham  v.  Detroit  [Mich.]  98  N.  W.  754.  Evi- 
dence raised  a  presumption  of  proper  serv- 
ice of  notice.  Seattle  v.  Detroit  [Mich.] 
100  N.  W.  574.  It  must  describe  the  nature 
and  location  of  the  defect  with  sufficient 
accuracy"  to  warrant  a  submission  to  the 
jury  of  the  question  whether  what  is  de- 
scribed is  a  defect  and  the  defect  claimed. 
Notice  sufficient  which  alleges  a  pile  of 
stone  partly  within  the  wrought  portion  of 
a  highway  and  partly  without.  York  v.  In- 
habitants of  Athens  [Me.]  58  A.  418.  A 
notice  may  be  sufficient  under  the  statute 
though  it  alleges  more  than  one  defect  in  a 
walk  [Code  §  1051].  Bauer  v.  Dubuque,  122 
Iowa  500,  98  N.  "W.  355.  Description  of 
defect  in  a  sidewalk  held  sufficiently  defi- 
nite Brown  v.  Incorporated  Town  of  Chll- 
licothe,  122  Iowa,  640,  98  N.  W.  502.  Notice 
held  to  sufficiently  describe  the  place  of  de- 
fect. Buscher  v.  Stanley  [Wis.]  98  N.  W. 
223.  In  Iowa  it  should  advise  the  munici- 
pality   of   the    nature   and    cause    of    the  In- 


jury, the  time  and  place  when  and  where 
It  occurred,  and  the  particular  defect  or 
negligence  which  it  ,is  claimed  caused  or 
contributed  to  it  [Code,  §  1051].  Bauer  v. 
Dubuque,  122  Iowa,   500,   98  N.   W.  ^355. 

30.  Failure  to  give  the  statutory  notice 
is  waived  by  a  failure  to  plead  the  limi- 
tation. Such  notice  is  not  essential  to 
recovery  [Code,  §  3447].  Belken  v.  Iowa 
Falls,  122  Iowa,  430,  98  N.  W.  296.  City 
held  not  to  have  waived  the  statutory 
notice  required  by  Loc.  Acts  1895,  p.  724, 
No.  463,  §  46.  Wilton  v.  Detroit  [Mich.]  100 
N.  W.  1020.  Failure  to  verify  a  notice  may 
be  considered  waived  by  lack  of  objection 
and  by  medical  examination  on  behalf  of 
the  city.  Hunter  v.  Durand  [Mich.]  100  N. 
W.  191.  Not  waived  by  an  order  to  appear 
before  a  committee  and  produce  witnesses, 
unless  the  order  issued  with  knowledge  of 
lack  of  notice.  Holtman  v.  Detroit  [Mich.] 
98   N.   W.    754. 

31.  Holtman  v.  Detroit  [Mich.]  9t  N.  W. 
754. 

32.  McCartney  v.  Washington  [Iowa]  100 
N.  W.  80. 

33.  McEvoy  V.  Sault  Ste.  Marie  [Mich.] 
98   N.   W.    1006. 

34.  See  2  Curr.   L.  206. 

35.  Under  a  Michigan  statute  requiring 
actions  for  injuries  to  be  begun  in  one 
year,  an  action  begun  by  filing  of  declara- 
tion is  barred  where  such  declaration  is 
not  properly  served  within  one  year.  Wil- 
ton v.  Detroit   [Mich.]    100  N.   W.   1020. 

36.  Holtham  v.  Detroit  [Mich.]  98  N.  W. 
754. 

37.  Laws  1901,  o.  68,  p.  88.  Lyon  v. 
Grand  Rapids  [Wis.]  99  N.  W.  311.  Appeal 
more  than  eighty  days  after  filing  of  claim 
but  before  notice  of  disallowance  by  the 
city  held  not  barred  by  lapse  of  time.  Dun- 
can V.  Grand  Rapids  [Wis.]  99  N.  W.  317. 
The  complaint  must  allege  the  city's  neg- 
ligence to  be  the  proximate  cause  of  the 
injury.  City  of  Hammond  v.  Winslow  [Ind. 
App.]  70  N.  E.  819.  See  2  Curr.  L.  206, 
n.   88. 

38.  City  of  Lancaster  v.  Walter,  25  Ky. 
L.  R.  2189,  80  S.  W.  189.  An  answer  char- 
ging contributory  negligence  in  that  plain- 
tiff was  not  careful,  prudent,  or  watchful, 
is  sufficiently  specific.  Durham  v.  Bolivar 
[Mo.   App.]    81   S.    W.    463. 

30.    City    of    Huntington    v.    Lusch     [Ind. 
App.]    70   N.   E.    402. 
40.     Gerber  v.   Kansas  City    [Mo.   App.]    79 
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ance"  and  amendment  of  pleadings  apply.*^  Several  cases  in  whidli  the  plead- 
ings are  attacked  for  insufficient  allegation  of  facts  are  mentioned  in  the  note.*' 

An  action  for  injuries  from  obstructions  in  a  highway  contrary  to  statute 
does  not  involve  the  question  of  negligence,"  but  in  an  action  for  injuries  from 
obstructions  not  forbidden  by  statute,  they  must  be  shown  to  have  arisen  from 
defendant's  negligence.** 

Evidence  that  a  walk  had  been  in  a  generally  defective  condition  for  some 
time  previous  to  the  injuries  complained  of  is  admissible,*'  likewise  of  evidence  as 
to  repairs,*'  and  as  to  the  ordinary  duration  of  such  a  walk.**  Declarations  as  to 
the  condition  of  a  walk,  by  persons  examining  it  directly  after  an  accident'  are 
admissible,*'  but  it  is  error  to  allow  a  question  to  the  plaintiff  as  to  what  was  the 
effect  on  her  attention,  as  to  the  walk,  of  objects  she  was  carrying.""    Evidence  of 


S.    W.    717;    Doherty    v.    Kansas    City    [Mo. 
App.]    79   S.   W.   716. 

41.  There  is  no  variance  between  the 
declaration  that  plaintiff  was  riding  in  a 
■wagon  and  proof  that  the  vehicle  had  but 
two  wheels.  Luce  v.  Hassam  [Vt.]  58  A. 
725.  A  slight  departure  from  an  accurate 
description  is  not  fatal.  Failure  to  allege 
the  splintering  of  boards.  Duncan  v.  Grand 
Rapids  [Wis.]  99  N.  W.  317.  A  finding  that 
plaintiff  was  crossing  the  junction  of  two 
streets  is  authorized  where  the  evidence 
showed  that  he  stood  on  the  sidewalk  for 
a  few  seconds.  Drew  v.  Farnsworth  [Mass.] 
71  N.  E.  783.  One  who  predicates  her  right 
to  recovery  upon  the  negligent  obstruction 
of  a  T»ralk  by  a  contractor  cannot  recover 
from  the  city  where  she  fails  to  prove  such 
negligence  on  the  part  of  the  contractor. 
Hesselbach  v.  St.  Louis,  179  Mo.  605,  78  S. 
W.  1009.  In  an  action  for  wanton  injury, 
there  can  be  no  recovery  for  mere  negli- 
gence if  seasonable  objection  be  made. 
Turten-wald  v.  Wisconsin  Lakes  Ice  &  Cart- 
age Co.   [Wis.]    98  N.  W.  «48. 

42.  Where  a  petition  alleges  injuries  re- 
sulting from  a  defective  bridge  and  that 
"petitioner's  horse  •while  being  ridden  care- 
fully over  said  bridge  fell  through  said 
bridge,"  an  amendment  "that  said  horse  be- 
came frightened  and  that  the  rider  upon 
said  horse  was  unable  to  manage  him,"  etc., 
should  have  been  allowed.  Brackin  v.  Bain- 
bridge,  119  Ga.  603,  46  S.  B.  828.  Plaintiff 
allowed  to  amend  a  complaint  alleging  an 
injury  at  the  side  of  a  stone  bridge,  substi- 
tuting therefor  an  embankment  over  a  cul- 
vert. Northrop  v.  Sidney,  97  App.  Div.  271, 
90  N.  T.  S.  23.  In  a  substitute  petition 
plaintiff  may  allege  for  the  first  time  that 
a  certain  walk  was  improperly  constructed. 
McCartney  v.  Washington  [Iowa]  100  N. 
W.   80. 

43.  An  allegation  of  a  defective  walk  "at 
the  time  of  the  commission  of  the  griev- 
ances hereinafter  alleged"  is  sufficient  as 
to  the  date  where  the  only  date  thereafter 
alleged  was  the  date  of  the  injury.  City 
of  Hammond  v.  WInslow  [Ind.  Ap^.]  70  N. 
B.  819.  Allegations  as  to  defective  condition 
of  the  walk  held  sufficient.  City  of  Guthrie  v. 
Finch,  13  Okl.  496,  75  P.  288.  Allegations 
held  sufficient  to  cover  the  manner  In  which 
an  injury  was  received.  Village  of  Wilmette 
y.  Brachle  [111.]  71  N.  B.  41.  A  complaint 
against  a  city  for  negligently  allowing  a 
private  electric  wire  erected  under  an  ordi- 
nance to  be  left  unguarded  is  not  demurra- 


ble on  the  theory  that  the  defect  could 
only  be  discovered  by  inspection.  Plain- 
tiff's evidence  on  the  trial  might  show  the 
defect  was  discoverable  without  Inspection. 
Wllbert  V.  Sheboygan  [Wis.]  99  N.  W.  330. 
A  declaration  for  injuries  from  a  defect  in 
a  street  need  not  allege  the  duty  of  the 
city  to  keep  the  street  In  repair,  that  be- 
ing a  statutory  obligation.'  Cronan  v.  Wo- 
burn,  185  Mass.  91,  70  N.  B.  38.  A  com- 
plaint alleging  that  a  city  "negligently 
and  carelessly"  maintained  blocks  In  the 
street  need  not  also  aver  that  the  blocks 
were  not  useful  and  necessary.  City  of 
Alexandria  v.  Liebler,  162  Ind.  438,  70  N. 
E.  512.  A  complaint  need  not  allege  the 
depth  of  hole  causing  injury.  Lyon  v.  Grand 
Rapids  [Wis.]  99  N.  W.  311.  Allegation 
that  obstacle  was  alongside  of  walk  regard- 
ed as  one  that  city  was  negligent  In  not 
having  barrier  there.  City  of  VIncennes 
V.  Specs  [Ind.  App.]  72  N.  E.  531.  Allega- 
tion that  stone  was  "along"  the  edge  of 
walk  not  equivalent  to  one  that  it  •  was 
"on"  the  walk.  Id.  It  Is  not  necessary  to 
allege  the  cause  which  frightened  a  horse 
If  lack  of  a  guard  rail  be  alleged  as  cause 
of  the  Injury.  Curry  v.  Borough  of  Luzerne, 
24   Pa.    Super.   Ct.   514. 

44,  45.  Private  telephone  wire.  Smith  v. 
Gilreath   [S.  C]   48   S.  E.    262. 

46.  McCartney  v.  Washington  [Iowa]  100 
N.  W.  80;  Hallum  v.  Oraro  [Wis.]  99  N.  W. 
1051;  Norton  v.  Kramer  [Mo.]  79  S.  W. 
699.  Records  of  a  city  council  tending  to 
show  that  the  city  had  knowledge  of  the 
general  condition  of  a  sidewalk  are  admis- 
sible in  evidence.  Bauer  v.  Dubuque,  122 
Iowa,  500,  98  N.  W.  355.  Evidence  as  to 
the  general  condition  of  a  walk  and  ex- 
istence of  other  hole  Is  admissible  where 
it  Is  shown  that  the  walk  was  old,  badly 
worn,  and  rotted  away.  Duncan  v.  Grand 
Rapids    [Wis.]    99   N.   W.    317. 

Contra:  Lyon  v.  Grand  Rapids  [Wis.]  99 
N.   W.    311. 

47.  McCartney  v.  Washington  [Iowa]  100 
N.  W.  80;  City  of  Baltimore  v.  Walker  [Md.] 
57  A.  4.  Changes  after  accident  may  be 
shown  to  prove  pre-existence  of  dangerous 
condition  but  not  to  show  negligence.  Achey 
V.    Marion    [Iowa]    101    N.    W.    435. 

48.  McCartney  v.  Washington  [Iowa]  100 
N.  W.   80. 

49.  Harrison  v.  Incorporated  Town  of  Ayr- 
shire, 123  Iowa,   528,   99  N.  W.   132. 

50.  Lyon  v.  Grand  Rapids  [Wis.]  99  N 
W.    311. 
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prior  accidents  at  the  same  place  is  admissible."^  Evidence  of  a  previous  habit 
of  plaiiitiff  to  ride  her  bicycle  on  the  sidewalk  near  the  place  of  accident  is  com- 
petent/'' but  the  court  should  exclude  testimony  that  plaintiff  was  in  the  habit 
of  becoming  intoxicated."*  If  there  is  doubt  whether  lights  were  burning  it  may 
be  shown  that  even  so  they  shed  an  insufficient  light."*  In  an  action  for  injuries 
based  upon  negligence  in  leaving  cakes  of  ice  in  the  highway,  evidence  that  other 
horses  passing  in  a  similar  manner  were  not  frightened  is  admissible,  unless  too 
remote  as  a  matter  of  fact.""  In  an  action  for  injury  to  plaintiff  while  driving, 
by  defendant's  negligent  placing  of  stones  ia  the  highway,  a  question  as  to  the 
use  of  the  locality  by  persons  with  teams,  where  they  had  gone,  is  not  excluded 
by  a  claim  of  defendant  that  there  was  a  sidewalk  at  the  place  in  question."'  A 
defendant  town  is  not  conclusively  bound  by  the  testimony  of  the  town  chairman."' 
Cases  involving  the  sufficiency  of  the  evidence  are  collected  below."' 

Instructions  are  considered  in  the  note."" 

§  16.  Injury  to,  obstructions  of,  or  encroachment  on,  street  or  highway.'" — 
There  can  be  no  rightful  permanent  use  of  a  public  highway  by  individuals  for 
private  purposes,"^  though  a  temporary  and  reasonable  use  of  the  streets  and 
walks  for  construction  purposes  is  lavrful,'^  in  which  case  the  city  must  see  that 


51.  Tates  v.  Covington  [Ky.]  83  S.  W. 
592;  Gregory  v.  Detroit  United  R.  Co.  [Mich.] 
101  N.  W.  546.  Evidence  as  to  the  condition 
of  a  sidewalk  subsequent  to  an  Injury  caused 
thereby,  or  as  to  injuries  subsequent  to  the 
one  In  suit,  is  not  admissible  to  show  knowl- 
edge. City  of  Chicago  v.  Vesey.  105  111. 
App.    191. 

52.  To  show  she  was  occupying  that  part 
of  the  highway  when  Injured.  Kenney  v. 
Hampton   [N.  H.]    58  A.   1046. 

53.  Hunter  v.   Durand   [Mich.]    100  N.   W. 


Kelm  V.  Ft.  Dodge   [Iowa]   101  N.  "W. 

Gould  V.  Hutchlns   [N.  H.]    58  A.   1046. 
Luce  V.  Hassam  [Vt.]   58  A.  725. 
Kennedy  v.   Lincoln   [Wis.]    99   N.   W. 


191. 
54. 

443. 
55. 
56. 
67. 

1038. 

58.  A  case  may  properly  go  to  the  jury 
upon  the  uncorroborated  testimony  of  the 
plaintiff  as  to  the  place  of  accident.  Ben- 
son V.  Hamilton,  34  Wash.  201,  75  P.  805. 
Where  a  passenger  alighting  from  a  street 
oar,  and  carrying  a  sleeping  child,  tripped 
over  a  stake  In  the  street  projecting  four- 
teen Inches  above  ground  and  having  been 
there  six  months,  it  was  for  the  jury  to  de- 
cide whether  plaintiff  exercised  due  care, 
whether  the  way  was  reasonably  safe,  wheth- 
er the  defect  might  have  been  remedied  by 
reasonable  care  and  whether  the  city  should 
have  known  of  the  defect.  Stanford  v.  In- 
habitants of  Hyde  Park,  185  Mass.  253,  70 
N.  E.  51.  Evidence  that  a  sidewalk  had  been 
out  of  repair  for  several  weeks,  though 
flatly  contradicted,  was  sufficient  to  take  the 
case  to  the  Jury.  Norton  v.  Kramer  [Mo.] 
79  S.  W.   699. 

59.  An  instruction  that  a  boy  running  on 
a  sidewalk  should  use  such  care  as  boys 
of  his  age  and  discretion  usually  exercise 
on  like  occasions  and  such  care  and  discre- 
tion as  the  jury  think  he  ought  to  have 
used  Is  not  misleading.  Beaudin  v.  Bay 
City  [Mich.]  99  N.  W.  285.  An  instruction 
that  actual  notice  or  a  sufficient  length  of 
time   to   imply  notice,  was   necessary  where 


a  walk  had  been  repaired  but  ten  days  pre- 
viously was  properly  refused  where  the  evi- 
dence showed  the  walk  to  be  in  the  same 
condition  after  injury  as  before  the  re- 
pair. Village  of  Wilmette  v.  Brachle  [III.] 
71  N.  B.  41.  In  an  action  for  Injuries  re- 
ceived upon  a  street  never  accepted  by  the 
city,  an  Instruction  assuming  an  acceptance 
is  erroneous.  Clay  City  v.  Abner  [Ky.]  82 
S.  W.  "276.  An  Instruction  limiting  the  dam- 
ages to  the  diminished  earning  capacity  of 
plaintiff  Is  not  open  to  objection.  Beaudin 
V.  Bay  City  [Mich.]  99  N.  W.  285.  Charge 
on  duration  of  unsafe  condition  Ife  inap- 
plicable to  accident  from  bad  construction. 
Achey  v.  Marlon  '[Iowa]  101  'N.  W.  435. 
Charge  held  to  state  proper  degree  of  care 
and  hence  not  to  harm  plaintiff  even  if  it 
assumed  his  knowledge.  Cannady  v.  Dur- 
ham [N.  C]  49  S.  E.  60.  Having  charged  the 
necessity  of  ordinary  care  It  was  error  to 
charge  the  "greater  degree  of  care" '  re- 
quired by  reason  of  the  plaintiff's  possible 
knowledge  or  the  dim  light.  Kelm  v.  Ft. 
Dodge  .  [Iowa]  101  N.  W.  443.  Charge  held 
not  to  mislead  jury  Into  excluding  driver's 
contributory  negligence  as  imputable  to  oc- 
cupant of  carriage.  Indianapolis  St.  R.  Co. 
v.  Johnson  [Ind.]  72  N.  B.  571.  Where  the 
negligence  sued  on  is  failure  to  guard  an 
excavation  Incident  to  repairs,  the  giving  of 
an  instruction  as  to  the  duty  of  the  city  to 
keep  the  streets  in  good  condition  for  travel 
is  error.  Delaplaln  v.  Kansas  City  [Mo. 
App.]   83   S.  W.   71. 

60.  See  2  Curr.  L.   207. 

61.  Steam  pipe  crossing  a  street.  O'Han- 
lin  v.  Carter  Oil  Co.,  54  W.  Va.  510,  46  S. 
E.  565.  A  general  permit  to  occupy  a  street 
will  not.  authorize  a  railroad  company  to 
erect  and  maintain  permanent  abutments 
therein.  Lake  Shore,  etc.,  R.  Co.  v.  Elyrla, 
69   Ohio   St.   414,    69  N.  E.   738. 

68.  Hesselbach  v.  St.  Louis,  179  Mo.  505, 
78  S.  W.  1009.  A  city  may  grant  franchises 
authorizing  a  railroad  company  to  make 
reasonable  use  of  a  street  and  the  laying 
of  a  switch  track  thereon.  Stockdale  v.  Rio 
Grande  Western  R.  Co.  [Utah]   77  P.   849. 
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the  work  is  properly  conducted.*'  Municipal  councils  cannot  authorize  a  private 
party  to  bridge  over  a  portion  of  a  street  not  vacated."* 

Long  continued  encroachments  in  the  highway  cannot  destroy  the  public  right 
or  take  away  the  authority  of  the  public  to  remove  and  abate  them."''  Under 
power  to  sue  and  be  sued  and  to  establish  highways,  a  city  may  maintain  eject- 
ment for  possession  of  a  street,""  and  in  such  an  action,  the  city  need  not  allege 
its  ownership  of  the  street."^ 

An  unauthorized  coal  hole  in  a  sidewalk''  or  any  unsafe  and  improperly  se- 
cured authorized  excavation  is  a  nuisance  per  se,"''  but  an  authorized  railway 
track  is  not,'"'  and  an  abutting  owner  cannot  complain  of  obstruction  of  street  from 
the  building  of  a  street  railway  where  there  is  no  change  of  grade.''^  A  fence  is 
an  obstruction,'"  and  electric  wires  may  be." 

A  material  obstruction  to  a  public  street  is  per  se  a  public  nuisance,'*  but  only 
one  whose  injury  is  of  a  different  character  than  that  sustained  by  the  general 
public  may  maintain  an  action  therefor.'^  A  proposed  unreasonable  obstruction 
of  a  sidewalk  may  be  enjoined  before  the  actual  commission  of  the  act,'"  but  the 
obstruction  of  an  alleged  alley  will  not  be  restrained  where  the  complaint  fails  to 
allege  a  dedication."  The  power  of  the  county  court  to  order  removal  of  gates 
across  roads  extends  only  to  gates  originally  erected  by  permission  of  such  «ourt,'* 
but  denial  of  the  petition  on  such  ground  is  no  bar  to  a  subsequent  application, 
if  it  be  ascertained  that  the  gate  was  in  fact  erected  by  such  permission."    Parol 


63.  city  of  Louisville  v.  Keher,  25  Ky. 
L.   R.    2003,   79    S.   W.    270. 

Contra:  Thompson  v.  West  Bay  City 
[Mich.]    100    N.    W.    280. 

64.  The  attempted  action  would  leave 
merely  a  tunnel  for  passage  on  the  street. 
Tilly  V.  kitchen  &  Lewis  Co.  [Wis.]  98  N. 
W.  969. 

65.  Slattery  v.  McCaw,  44  Misc.  426,  90  N. 
T.   S.   52. 

66.  67.-  City  of  Port  Townsenfl  v.  Lewis, 
34  Wash.  413,  75  P.  982. 

68.  City  of  Lincoln  v.  First  Nat.  Bank 
[Neb.]  93  N.  W.  698.  A  property  owner  has 
no  right  to  maintain  a  vault  under  the  street 
after  a  revocation  of  such  privilege  by  the 
city.  A  city  may  lawfully  remove  property 
abandoned  In  a  vault  for  which  the  permit 
has  been  revoked.  Lincoln  Safe -Deposit  Co. 
V.  New  York,  96  App.  Div.  624,  88  N.  T.  S. 
912. 

69.  City  of  Lincoln  v.  First  Nat.  Bank 
[Neb.]  93  N.  W.  698.  But  a  jury  may  prop- 
erly find  that  excavations  in  a  street  for  the 
laying  of  water  mains  do  not  constitute  a 
common-law  nuisance.  Boston  v.  Abraham, 
91  App.  DIv.  417,  86  N.  T.  S.  863.  A  gas 
company  authorized  to  lay  pipes  upon  roads, 
subject  to  orders  of  the  county  commission- 
ers, cannot  be  restrained  from  so  doing  as 
violating  an  order  of  the  commissioners  rel- 
ative to  water  mains.  Consolidated  Gas  Co. 
v.   Baltimore  County  Com'rs   [Md.]    57   A.   29. 

70.  A  switch  track  in  a  street,  designed 
for  all  who  may  have  occasion  to  ship 
freight  over  it  is  not  a  nuisance.  Stock- 
dale  V.  Rio  Grande  W.  R.  Co.  [Utah]  77  P. 
849. 

71.  Ireton  Bros.  &  Bckenberg  v.  Ft. 
Wayne,  V.  &  L.  Traction  Co.,  2  Ohio  N.  P. 
(N.  S.)'  317. 

72.  Building  a  fence  within  the  limits  of 
a  public  highway  Is  an  obstruction.  Wheth- 
er the  fence  is  built  across  the  road  or  longi- 
tudinally therewith   and  within  the  road   [2 


Starr  &  C.  Ann.  St.  1896,  c.  121,  §  71].  Seld- 
schlag  V.  Antioch,  207  I!l.  280,  69  N.  E.  949. 
A  fence  not  nearer  than  two  and  one-half 
feet  from  a  traveled  track,  which  was  also 
outside  the  highway  is  not  an  obstructio.n 
subject  to  summary  removal  (Konkel  v. 
Pella  [Wis.]  99  N.  W.  453),  and  there  being 
evidence  to  that  effect,  it  was  for  the  jury  to 
say  whether  a  wire  placed  by  defendant 
about  parking  in  a  public  street  obstructed 
the  sidewalk  and  was  of  a  dangerous  char- 
acter (Snyder  v.  Ward  [Iowa]  100  N.  W. 
348).  Maintenance  of  a  gate  for  thirty  years 
creates  a  presumption  that  the  landowner 
retained  a  right  thereto  in  granting  the 
right  of  way.  Allen  v.  Hopson  [Ky.]  83 
S.   W.   575. 

73.  The  question  of  notice  is  an  important 
element  in  determining  whether  one  per- 
mitted a  private  telephone  wire  to  remain 
upon  a  highway  so  as  to  obstruct  it.  Smith 
V.   Gilreath   [S.  C]   48  S.  E.   262. 

74.  Hall  V.  Breyfogle,  162  Ind.  494,  70  N. 
E.  883.  A  plank  and  cinder  crossing  Is  not 
a  nuisance  merely  because  a  freight  car 
stood  by  it.  Hohman  v.  New  York,  etc.,  R. 
Co.,  90  N.  Y.  S.  882.  Rope  stretched  across 
one  side  of  street  from  curb  to  center  where 
wag  a  trench  held  an  "obstruction."  Baker 
V.  Fall  River  [Mass.]   72  N.  B.   336. 

76.  One  whose  lot  fronts  upon  a  block 
next  to  the  obstructed  one  and  whose  prop- 
erty will  be  greatly  depreciated  in  value 
may  maintain  such  an  action.  Tilly  v. 
Mitchell  &  Lewis  Co.  [Wis.]  98  N.  W.  969; 
Jones  V.  Bright  [Ala.]  37  So.  79;  Parsons 
v;  Hunt    [Tex,  Civ.  App.]   81  S.   W.  120. 

76.  Brauer  v.  Baltimore  Refrigerating  & 
Heating  Co.    [Md.]    58   A.   21. 

77.  Milliken  v.  Denny,  135  N.  C.  19,  47 
S.    B.    132. 

78.  In  such  case,  compensation  must  be 
made.     Allen  v.  Hopson   [Ky.]    83  S.  W.  575. 

79.  80.  Allen  v.  Hopson  [Ky.]  83  S  W. 
675. 
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evidence  of  an  agreement  at  the  time  of  laying  out  a  road  as  to  right  of  the  land- 
owner to  maintain  a  gate  is  not  admissible  without  proof  that  the  report  of  the 
viewers  is  lost  or  silent  thereon.«» 

Persons  unlawfully  obstructing  streets  are  liable  for  damages  arising  there- 
from to  travelers  lawfully  using  the  street,"  but  not  to  one  who  is  himself  com- 
mitting a  nuisance.*'' 

An  indictment  will  lie  for  obstructing  a  public  road,*'  though  defendant  leaves 
enough  open  way  for  public  travel,"  but  the  act  of  maliciously  digging  up  a  pri- 
vate way  is  not  necessarily  a  criminal  act.«'  Every  obstruction  of  a  highway  is 
a  separate  offense.'"  One  who  obstructs  a  road  contrary  to  statute  is  not  entitled 
to  notice  to  jemove  the  obstruction  as  a  prerequisite  to  the  right  to  an  action  under 
the  statute,"  and  the  owners  of  swinging  signs  projecting  over  a  sidewalk  are  not 
entitled  to  any  other  than  the  general  public  notice  of  the  passage  of  an  ordinance 
prohibiting  such  signs.*'  Whether  the  statute  requires  the  removal  of  certain  ob- 
structions in  a  highway  is  a  question  of  law  for  the  court.'" 

HOLIDAYS. 

A  statute  relating  to  legal  holidays  includes  without  express  mention  all  dayp 
set  apart  as  such  by  law.'"  Unless  a  legal  holiday  is  declared  dies  non,  judicial 
proceedings  on  such  days  are  valid."^ 
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5  1.     The   Rlglit  to  Homestead  In   General  i      §  2.    Persons  EIntltled   (1631). 
(1631).  I      §  3.     Properties     and     Estates     In 


Which 


81.  Immaterial  that  the  horse  took  fright 
at  an  act  of  defendant's  employe,  such  act 
being  upon  the  obstructing  gangway.  Ship- 
per's Compress  &  Warehouse  Co.  v.  David- 
son [Tex.  Civ.  App.]  80  S.  W.  1032.  One 
whose  hogs  are  lawfully  upon  the  highway 
is  not  liable  for  injuries  to  another  thrown 
from  a  buggy  by  his  horse  being  frightened 
by  the  hogs.  Laws  1875,  p.  190,  does  not 
relate  to  highways.  Heist  v.  Jacoby  [Neb.] 
98  N.   W.  1058. 

82.  One  is  not  liable  for  leaving  a  wagon 
in  the  street,    from  which  injuries  result  to 

a  member  of  a  coasting  party,  such  use  of 
the  street  not  being  known  by  defendant. 
Reusch  V.  Licking  Rolling  Mill  Co.  [Ky.] 
80   S.   W.  1168. 

S3.  For  so  constructing  a  dam  as  to  cause 
water  to  back  upon  a  highway  and  sand  to 
be  there  deposited  (Indictment  considered 
and  held  sufficient — Richardson  v.  State  [Tex. 
Cr.  App.]  79  S.  W.  536),  or  for  obstructing 
by  planking  a  lawfully  constructed  bicycle 
path  [Ball.  Ann.  Codes  &  St.  95  S767-3770, 
3887,  3888,  7293]  (Miller  v.  Pierce  County, 
34  Wash.  592,  76  P.  103),  or  for  the  inten- 
tional destruction  of  a  bridge  on  a  highway 
though  done  in  the  belief  that  it  was  not 
upon  a  highway  (People  v.  Myring  [Cal.] 
77  P.  975),  or  for  fastening  a  gate  across  a 
road  known  to  be  established  as  public;  a 
failure  of  the  authorities  to  remove  a  fence 
within  the  bounds  of  a  road  does  not  relieve 
one  for  subsequently  closing  the  road  (Kel- 
ly V.  State  FTex.  Cr.  App.]  80  S.  W.  382). 
In  Washington  it  is  a  misdemeanor  to  in 
any  manner  obstruct  a  highway  [2  Ball. 
Ann  Codes  &  St.  S  7293].  Miller  v.  Pierce 
County,  34  Wash.  B92,  76  P.  103. 


84-     Kelly   V.   State    [Tex.    Or.   App.]    80    S. 

85.  Territory  v.  Richardson  [Ariz.]  76  P. 
456. 

86.  Commonwealth  must  elect  pn  which 
of  several  offenses  It  will  proceed.  Com- 
monwealth V.  Illinois  Cent.  R.  Co  fKv 
82  S.  W.   381.  '     *■ 

87.  But  notice  is   necessary  before  a  lia- 
bility   will    accrue    for    permitting    the    ob- 
struction tot  remain   [2  Starr    &  C.  Ann    St 
1896,    0.    121,    §    71].      Seldschlag   v.    Antio.h' 
207   111.   280,   69   N.   E.   949.  ""o«n, 

88.  Sands  v.  Inhabitants  of  Trenton  FN 
J.  Law]  57  A.  267. 

89.  Private  telephone  wire.  Smith  v  Gll- 
reath  [S.  C]  48  S.  B.  262. 

90.  A  statute  forbidding  the  sale  of  In- 
toxicants on  legal  holidays  need  not  ex- 
pressly designate  July  Fourth.  It  was  ap- 
parent that  this  statute  when  considered  in 
connection  with  other  statutes  relative  to 
holidays  Included  July  Fourth.  Brennan  v 
Roberts  [Iowa]  101  N.  W.  460.  See  2  Curr 
L.    209,    n.    46. 

Notej  As  fully  sustaining  this  view.  Relth- 
miUer  v.  People,  44  Mich.  280,  6  N.  W  667- 
People  V.  Ackerman,  80  Mich.  588,  45  N.  w! 
367.  Contra,  Ruge  v.  State,  62  Ind  388 ' 
State  v.  Atkinson.  139  Ind.   426,   39  N    E.   5l' 

91.  Not  prohibited  by  P.  L.  1895,  *p  779 
Atlantic  City  v.  Preretti  [N.  J.  Law]  67  A 
259.     See   2   Curr.    L.    210. 

92.  The  doctrine  of  exemptions  has  al- 
ready been  treated.  See  Exemptions,  3  Curr 
L.  1408.  The  present  title  has  no  relation 
to  devises  of  the  "homestead"  (see  Wills 
2  Curr.  L.  2076),  nor  to  the  widow's  quar- 
antine    (see     Descent     and     Distribution,     3 


3  Cbt.  Law. 
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1631. 


Homestead  may  be  Claimed  (1031).  As  De- 
pendent on  Use  of  Premises  (1632).  As  De- 
pendent on  Whether  Lands  are  Rural  or 
Urban  (1632).  As  Dependent  on  Whether 
Land  Is  Realty  or  Personalty  (1633). 
Amount  Exempt   (1633). 

§  4.  Claiming:,  Selecting,  and  Settlngr 
Apart  of  Homesteads  (1033).  Failure  to  Claim 
Exemption  (1635). 

§  5.  Liabilities  Superior  or  Inferior  to 
Homestead  (1635).  Judicial  and  Execution 
Sales  (1637). 

§  6.  Alienation  and  Incumbrance  (1637). 
Necessity  of  Consent  of  Wife  to  Conveyance 


or  Joinder  Therein  (1638).  Acknowledgment 
of  Conveyance  (1639).  Contracts  to  Convey 
(1639). 

§  7.     Loss  or  Rellnanlsbment   (1639). 

§  8.  Rlebts  of  Surviving  Spouse,  Children, 
Heirs  or  Dependents  of  Homestead  Tenant 
(1640).  Rights,  of  Divorced  Parties  (1642). 
Claim  to  Reimbursement  for  Expenditures 
(1642). 

S  9.  Exemption  of  Proceeds  of  Homestead 
or  of   Substituted  Properties    (1642). 

§  10.  Remedies  and  Procedure.  Remedies 
by  Suit  or  Action  (1643). 


§  1.  The  right  to  homestead  in  general." — The  right  of  a  widow  to  a  home- 
stead is  in  many  states  an  independent  right  and  is  not  dependent  upon  whether 
or  not  she  has  other  property  fit  to  live  ia.°* 

Statutes  authorizing  homestead  exemptions."^ — Homestead  exemptions  have 
been  held  not  to  exist  as  against  the  state/^  but  otherwise  are  to  be  liberally  con- 
strued in  favor  of  the  homestead  right.*' 

Constitutionality.'^ — ^That  a  law  rendering  the  proceeds  of  a  sale  of  a  home- 
stead exempt  applies  to  previously  incurred  indebtedness  does  not  impair  the  ob- 
ligation of  contracts." 

§  2.  Persons  entitled.''- — In  most  states  the  head  of  a  family  is  entitled  to 
claim  a  homestead,  and  whether  or  not  one  is  the  head  of  a  family  is  a  question 
of  fact.'  A  wifCj'  or  minors  living  with  and  being  morally  dependent  upon  an- 
other,* constitute  members  of  the  latter's  family  within  the  meaniug  of  the  home- 
stead laws. 

An  abandoned  wife^  may  claim  it.*  But  if  she  remarries  on  the  presumption 
that  her  absent  husband  is  dead,  she  cannot  claim  a  homestead  out  of  his  prop- 
erty, he  dying  subsequent  to  the  second  marriage,  the  latter  never  .being  annulled.'' 

§  3.  Properties  and  estates  in  which  homestead  may  be  claimed.  As  depend- 
ent on  nature  of  claimanfs  title.^ — The  right  to  a  homestead  may  be  based  on 


Curr.  L.  1081;   Estates  of  Decedents,  3  Curr. 
L.   1238). 

93.  See   2   Curr.  L.  210. 

94.  Code  Civ.  Proc.  §  1465.  In  re  Firth's 
Estate  [Cal.]  78  P.  683.  The  right  is  stat- 
utory.    See  2  Curr.   L.    210,   n.   53. 

95.  See   2   Curr.    L.    211. 

96.  State  purchasing  homestead  at  exe- 
cution sale  to  satisfy  judgment  In  its  favor, 
held  homestead  right  of-  Judgment  debtor 
and  family  extinguished.  Fields'  Heirs  v. 
Napier   [Ky.]    80   S.   W.    1110. 

97.  Walt  V.  Walt  [Tenn.]  81  S.  W.  228; 
Edmonds  v.  Davis,  122  Iowa,  561,  98  N.  W. 
375;  Lindberg  v.  Peterson  [Minn.]  101  N. 
W.  74.  A  statutory  or  constitutional  ex- 
ception to  the  homestead  exemption  is  to 
be  strictly  construed.  Wllhelm  v.  Locklar 
[Fla.]   35  So.   6.     See  2  Curr.  L.   211,  n.  69. 

88.     See   2  Curr.  L.   211. 

99.  Considering  Laws  1897,  p.  131,  c.  101. 
Lewis  V.  Goldthwaite  Nat.  Bank  [Tex.  Civ. 
App.]  81  S.  W.  797.  See  2  Curr.  L.  211,  n. 
60,   61. 

NOTE.  Homestead  statutes  Impairing  the 
obllgratlon  of  a  contract:  It  has  been  held 
that  if  the  effect  of  an  exemption  statute  is  to 
withdraw  from  execution  or  other  final  pro- 
cess property  of  the  debtor  which  was  lia- 
ble to  exfecutlon  when  the  debt  was  contract- 
ed,   leaving  insuflficlent   for   the   payment    of 


hlB  prior  debts,  the  statute  is  In  violation 
of  the  Federal  Constitution,  in  that  it  Im- 
pairs the  effectiveness  of  the  creditor's  rem- 
edy to  the  extent  of  the  property  withdrawn, 
and  to  that  extent  impairs  the  obligation  of 
the  debtor's  contract.  Edwards  v.  Kearzey, 
96  U.  S.  595,  24  Law.  Ed.  793;  Gunn  v.  Barry, 
15  Wall.  [U.  S.]  610,  21  Law.  Ed.  212.— From 
Lewis  V.  Goldthwaite  Nat.  Bank  [Tex.  Civ. 
App.]   81  S.  W.   797. 

L     See  2   Curr.  L.   211. 

a.  Mathewson  v.  Kilburn  [Mo.]  81  S.  W. 
1096.  That  father  paid  bills  and  gave  son 
land  held  sufficient  to  disprove  son's  claim 
to  homestead  as  head  of  the  family.  Id. 
See   2  Curr.   L.    211,  n.   65-67. 

3.  Cross  V.  Benson  [Kan.]  76  P.  558;  Ault- 
man.  Miller  &  Co.  v.  Price  [Kan.]  75  P.  1019. 

4.  Grandchild,  held  member  of  family 
though  never  formally  adopted,  and  though 
her  father,  who  was  divorced  from  her  moth- 
er, was  still  living  and  had  a  decree  of 
court  awarding  the  child's  custody  to  him. 
Cross  V.  Benson  [Kan.]  75  P.  558.  [See  this 
case   for   short   discussion   of  subject.] 

6.     See   2   Curr.    L.    212. 

6.  National  Bank  of  Commerce  v.  Cham- 
berlain [Neb.]  100  N.  W.  943.  See  2  Curr. 
L.    212,   n.    71. 

7.  In  re  Harrington's  Estate,  140  Ca-L  244, 
73   P.    1000. 

8.  See    2   Curr.   L.    212. 
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an  equitable,^  leasehold,"  or  undivided"  interest  in  land,  but  the  party  claiming 
the  homestead  must  have  the  right  to  possession."  The  exemption  extends  to  an 
ungathered  crop."  That  one  acquires  different  portions  of  a  tract  at  different 
times,"  or  that  his  estate  in  each  portion  is  different  in  degree,"  does  not  affect 
the  homestead  character  of  the  entire  tract.  That  the  property  is  not  paid  for 
does  not  affect  one's  homestead  rights  as  against  subsequent  creditors." 

As  dependent  on  use  of  premises." — The  use  made  of  land  may  determine  its 
character  as  a  homestead.^'  That  part  of  the  building  is  rented**  or  used  for  busi- 
ness purposes^"  does  not  necessarily  destroy  its  character  as  a  homestead. 

As  dependent  on  whether  lands  are  rural  or  urban." — The  extent  of  one's 
homestead  rights  is  often  dependent  upon  the  rural  or  urban  character  of  the 
property."^  Its  character  in  this  regard  is  determined  largely  by  the  use  to  which 
it  is  put,^^  and  the  surrounding  circumstances.^*  In  order  to  constitute  land  urban 
property  it  is  sufficient  that  it  is  recognized  as  a  part  of  the  plat  or  plan  of  a  city,^° 
and  it  is  unimportant  that  the  lots  of  which  it  is  composed  do  not  conform  to  the 


9.  Vendee  in  executory  contract  for  the 
sale  of  lands.  Hook  v.  Northwest  Thresher 
Co.,  91  Minn.  482,  98  N.  W.  463.  Right  of 
vendee  having  possession  under  oral  con- 
tract of  sale.  Helgebye  v.  Dammen  [N.  D,] 
100  N.   W.   245.     See  2  Curr.  L.   212,  n.  75. 

10.  Code  1896,  §  2033.  Bailey  v.  Dunlap 
Mercantile  Co.,  138  Ala.  415,  35  So.  451. 
When  subject  to  sale  on  execution.  White 
V.  Danforth,  122  Iowa,  403,  98  N.  W.  136. 

11.  Land  occupied  in  joint  tenancy.  Gor- 
man V.  Hale  [Mo.  App.]  82  S.  W.  1110.  But 
see  2  Curr.  L.  212,  n.  77.  One  owning  a 
one-third  interest  In  a  lot  and  using  it  In 
connection  with  another  lot  on  which  the 
main  part  of  his  residence  is  situated,  held 
such  lot  and  sucli  one-third  interest,  not  ex- 
ceeding the  statutory  exemption  in  value, 
could  be  held  as  a  homestead.  Bmrich  v. 
Gilbert  Mfg.  Co.,  138  Ala.  316,  35  So.  322. 

12.  Kemainderman  has  no  homestead  In 
premises  during  continuance  of  life  estate. 
Roach  V.   Dance   [Ky.]   80   S.  W.   1097. 

13.  Parker  v.  Hale  [Tex.  Civ.  App.]  78  S. 
W.  555.     See  2  Curr.  L.   212,  n.  78. 

14.  Bailey  v.  Dunlap  Mercantile  Co.,  138 
Ala.    415,    35    So.    451. 

15.  One  a  fee,  the  other  a  leasehold  In- 
terest. Bailey  v.  Dunlap  Mercantile  Co.,  138 
Ala.  415,  35  So.  451. 

16.  Powars  V.  Palmer  [Tex.  Civ.  App.] 
81   S.  W.  817. 

17.  See   2   Curr.  L.   213. 

18.  Harris  V.  Matthews  [Tex.  Civ.  App.] 
81   S.  W.   1198.  . 

19.  Plat  building.  One  flat  was  occupied 
as  the  family  residence.  This  under  Civ. 
Code  §  1237,  providing  that  the  homestead 
should  consist  of  "the  dweUlng  house  in 
which  the  claimant  resides,  and  the  land  on 
which'  the  same  is  situated."  In  re  Levy's 
Estate  141  Cal.  646,  75  P.  301.  House  con- 
structed with  two  separate  living  apart- 
ments one  of  which  was  rented.  Adams  v. 
Adams  [Mo.]  82  S.  W.  66.  A  building  being 
an  entirety,  homestead  occupancy  sufficient 
to  exempt  any  part  of  it  exempts  the  whole. 
Billings  V.  Matlage  [Tex.  Civ.  App.]  82  S. 
W.  805. 

NOTE  Effect  of  renting  portion  of  bnlld- 
Ingi  Tlie  renting  of  rooms  does  not  destroy 
the  homestead  right  of  exemption  even  as 
to  the  portion  so  rented.     Goldman  v.  Clark, 


1  Nev.  608;  Mercier  v.  Chace,  93  Mass.  194. 
Thus,  the  right  of  homestead  may  exist  in 
the  whole  of  a  hotel.  Lazell  v.  Lazell,  90 
Mass.  575;  Ackley  v.  Chamberlain,  18  Cal. 
183.  But  it  has  been  held  that  property  be- 
ing primarily  and  principally  used  for  hotel 
purposes  it  cannot  be  made  subject  to  a 
homestead  exemption.  Laughlin  v.  Wright, 
63  Cal.  116.  Nor  is  the  homestead  character 
of  the  premises  destroyecf  by  the  fact  that 
the  building  is  partially  used  for  business 
purposes.  In  re  Tertelling,  2  Dill.  339;  Ho- 
gan  V.  Manners,  23  Kan.  559,  33  Am.  Rep.  199; 
Orr  V.  Sluaft,  22  Mich.  264;  Rush  v.  Gordon, 
38  Kan.  535.     See  the  hotel  cases,  supra. 

Double  houses:  As  a  general  rule,  the 
rented  portion  of  a  double  house  cannot  be 
claimed  as  exempt.  It  has  been  so  held 
under  a  statute  defining  a  homestead  to  be 
the  dwelling-house  In  which  the  claimant 
resides  and  the  land  on  which  the  same,  is 
situated  (Tiernan  v.  His  Creditors,  62  Cal. 
289),  also  under  provisions  exempting  prem- 
ises "owned  and  occupied"  by  the  claimant 
(Dyson  v.  Sheley,  11  Mich.  528). — Prom  note 
to  Cass  County  Bank  v.  Weber  [Iowa]  12  L. 
R.   A.    477. 

20.  Front  windows  and  a  portion  of  the 
room  on  the  lower  floor.  Edmonds  v.  Da- 
vis, 122  Iowa,-661,  98  N.  W.  375.  See  supra, 
note   on   effect  of  renting  premises. 

21.  See   2  Curr.   L.   212. 

22.  In  a  contest  between  the  widow  and 
the  heirs  at  law^  as  to  the  extent  of  her 
homestead  in  suburban  -lands,  she  is  en- 
titled to  a  homestead,  not  exceeding  160 
acres  in  area,  and  $2,000  in  value.  Tyson  v. 
Tyson  [Neb.]  98  N.  W.  1076.  See  2  Curr.  L. 
212,  n.  79. 

23.  The  land  being  within  the  corporate 
limits  of  a  city,  the  establishment  of  golf 
links  upon  the  same  is  not  a  rural  use  of 
the  land.  Harris  v.  Matthews  [Tex  Civ. 
App.]   81   S.  W.  1198. 

24.  Control  by  the  city  is  an  important 
element.  Harris  v.  Matthews  [Tex.  Civ.  App.] 
81  S.  W.  1198.  The  absence  of  police  In  the 
neighborhood  does  not  render  property  rural 
In  character.     Id. 

25.  It  Is  not  necessary  that  it  should  have 
been  originally  surveyed  or  platted  by  the 
city.  Harris  v.  Matthews  [Tex.  Civ.  App.] 
81  S.  W.  1198. 
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dimensions  or  shape  of  lots  in  the  platted  portion  of  the  city.^*  A  rural  home- 
stead may  consist  of  contiguous  parts  of  different  governmental  subdivisions,"* 
and  in  Texas  of  one  or  more  noncontiguous  parcels  of  land.^'  If  noncontiguous 
tracts  are  used  as  a  whole  and  in  connection,  the  homestead  exemption  may  be 
selected  and  claimed  from  any  portion.^' 

As  dependent  on  whether  land  is  realty  or  personalty.^" — In  Georgia  the  stat- 
ute providing  for  what  is  known  as  "the  short  homestead"  does  not  allow  the  ex- 
emption of  cash  or  the  investment  of  cash  for  the  use  of  a  family.'^ 

Amount  exempt.^^ — In  some  states  the  homestead  right  is  measured  by  the 
value  of  the  property,'^  and  one's  interest  not  exceeding  this  amount  the  home- 
stead embraces  his  entire  title  and  interest.'*  One's  dwelling  house  being  exempt 
without  regard  to  value,  the  fact  that  it  comprises  the  larger  part  of  one's  estate 
does  not  impair  the  homestead  right.'"  In  some  states  and  in  certain  cases  one's 
homestead  exemption  depreciating  in  value,  it  may  be  brought  up  to  the  full 
amount  allowed.'" 

§  4.  Claiming,  selecting,  and  setting  apart  of  homesteads.^'' — It  is  a  general 
rule  subject  to  statutory  exceptions"  that  an  unexecuted  intention  to  occupy  land 
as  a  homestead  does  not  create  a  homestead  right  therein.''  One  may,  however, 
for  a  reasonable  time,  claim  a  vacant  lot  as  a  homestead,  he  having  the  intention 
and  apparent  means  to  improve  and  occupy  the  same.*"    A  party  cannot  have  two 


26.  Harris  v.  Matthews  [Tex.  Civ.  App.] 
81  S.  "W.  1198. 

27.  TindaU  v.  Peterson  [Neb.]  98  N.  W. 
688. 

28.  Where  one  claimed  two  noncontigu- 
ous parcels  of  land  as  a  homestead,  and  sold 
the  one  on  which  he  lived,  buying  a  par- 
cel contiguous  to  the  other  piece  and  erect- 
ed a  dwelling  house  thereon,  held  the  un- 
sold original  tract  was  a  homestead.  Heldel- 
bach,  Frledlander  &  Co.  v.  Carter  [Tex.  Civ. 
App.]   79  S.  W.  346. 

29.  That  farm  was  divided  by  stream  held 
not  to  destroy  the  right  to  claim  a  home- 
stead In  any  portion.  Meyer  Bros.  Drug  Co. 
V.  Bybee,  179  Mo.  354,  78  S.  "W.  579. 

30.  See  2  Curr.  L.  212,  n.  78. 

31.  Civil  Code  1895,  §  2867.  Rosser  V. 
Florence,  119  Ga.  250,  45  S.  E.  975. 

32.  See   2   Curr.   L.   213. 

33.  Evidence  examined  and  held  sufficient 
to  support  a  finding  that  lots  other  than  the 
one  levied  on  were  of  sufficient  value  to  ex- 
haust plaintiff's  exemption.  Harris  v.  Mat- 
thews   [Tex.    Civ.   App.]    81   S.    W.    1198. 

34.  Householder's  estate  under  homestead 
act  of  1873.  Roberson  v.  Tipple,  209  111.  38, 
70    N.    E.    584. 

35.  In  re  Levy's  Estate,  141  Cal.  646,  75 
P.   301. 

36.  In  Georgia  a  bankrupt  being  allowed 
his  statutory  exemption  prior  to  his  bank- 
ruptcy but  in  property  which  is  of  little 
value  at  the  date  of  bankruptcy,  the  bank- 
ruptcy court  may  supplement  the  same  up  to 
the  full  value  of  that  allowed  by  statute. 
[Code,   §   2865].     In  re  Reinhart,    129   F.  510. 

NOTE!.  Revalnation  or  reassignment  of 
bomeBtead:  The  right  to  a  reassignment  of 
a  homestead  for  a  change  In  value  can  only 
arise  under  statutes  limiting  homesteads  to 
a  certain  value  and  depends  largely  upon  the 
language  of  the  particular  statute  in  ques- 
tion.    The  prevailing  rule  seems  to  be  that 


an  Increase  In  value  of  a  homestead  will 
authorize  a  revaluation  and  reassignment. 
Stubblefleld  v.  Graves,  50  111.  103;  Mooney 
V.  Moriarty,  36  111.  App.  175;  Estate  of  De- 
laney,  37  Cal.  176;  Helfenstein  v.  Cave,  3 
Iowa,  287;  Beckner  v.  Rule,  91  Mo.  62;  Beech- 
er  V.  Baldy,  7  Mich.  488.  In  the  following 
cases  the  reassignment  has  been  refused: 
Vanstory  v.  Thorton,  110  N.  C.  10;  Hardy 
V.  Lane,  6  Lea  [Tenn.]  380;  Baylor  v.  San 
Antonio  Nat.  Bank,  38  Tex.  448.  While  In 
Gowdy  V.  Johnson  [Ky.]  44  L.  R.  A.  400, 
the  court  took  a  middle  ground  holding  that 
an  Increase  In  value  would  not  authorize  a 
revaluation  and  reassignment,  at  least  when 
there  has  been  no  rapid  or  extraordinary  In- 
crease of  value,  or  any  unreasonable  outlay 
on  the  premises. 

A  homestead  being  set  out  of  a  decedent's 
estate,  that  it  afterward  increases  in  value 
is  not  ground  for  a  new  assignment.  Ken- 
ley  V.  Bryan,  110  111.  652. — From  note  to 
Gowdy  V.  Johnson  [Ky.]   44  L.  R.  A.  400. 

37.  See    2    Curr.    L.    222. 

38.  Occupancy  Is  not  essential  under  Acts 
1879,  p.  213,  c.  171.  Walt  v.  Walt  [Tenn.] 
81  S.  W.   228. 

39.  White  v.  Dariforth,  122  Iowa,  403,  98 
N.  W.  136;  Ware  v.  Hall  [Mich.]  101  N.  W. 
47;  Higgins  v.  Higgins,  25  Ky.  L.  R.  919, 
78  S.  W.  1124.  In  such  case  the  widow  has 
no  homestead  right  in  the  property  [Ky. 
St.  1903,  §§  1702,  1707].  Id.  Unimproved 
land  obtained  in  exchange  for  land  on  which 
the  owner  had  not  resided  for  five  years  held 
not  a  homestead  though  owner  intended  to 
build  as  soon  as  able.  Zollinger  v.  Dunna- 
way    [Mo.   App.]    78    S.   W.    666. 

40.  Ware  v.  Hall  [Mich.]  101  N.  W.  47. 
One  utterly  insolvent,  without  any  ability 
to  earn  money  sufficient  to  support  herself, 
and  without  any  prospect  of  getting  money 
to  erect  a  building  thereon,  cannot  hold  land 
for  three  years  and  a  half  and  then  claim 
it  as  a  homestead.     Id. 
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rights  of  homestead  at  the  same  time,*^  nor  will  he  be  allowed  to  use  the  right  to 
perpetrate  a  fraud.*^ 

Where  an  assignment  or  allotment  of  homestead  is  necessary,*'  it  must  be 
set  out  in  the  manner  prescribed  by  law.** 

In  some  states  in  order  to  claim  property  as  a  homestead,  a  declaration  to  that 
effect  must  be  filed*^  before  the  death  of  either  spouse,*"  and  it  must,  generally, 
contain  a  description  of  the  premises  claimed,  and  a  statement  that  the  person 
making  it  is  residing  on  the  premises  described,*^  and  is  the  head  of  a  family.** 
It  is  sufficient,  however,  if  it  contain  a  statement  of  probative  facts  from  which 
the  ultimate  fact  may  be  judicially  inferred.*'  In  California  a  husband  cannot 
select  a  homestead  from  the  wife's  separate  property  without  her  joining  in  the 
declaration  of  homestead.^"  The  use  of  the  property  at  the  time  of  the  filing  of 
the  declaration  determines  whether  or  not  it  is  a  homestead."^  In  Georgia  a  peti- 
tion must  be  filed  describing  the  property  out  of  which  the  exemption  is  claimed,"'' 
and  containing  a  list  of  all  the  property  owned  by  the  applicant,^'  and  being  made 
by  a  married  woman  must  affirmatively  show  that  the  husband  refused  to  make 
the  application."* 

An  order  of  a  court  of  competent  jurisdiction""  is  essential  to  a  judicial  se- 
lection. That  a  court  has  jurisdiction  to  set  out  a  homestead  does  not  give  it 
■jurisdiction  to  try  title  to  the  property.""  Neither  the  entry"^  nor  recordation"* 
of  the  order  is  essential  to  its  validity  unless  so  declared.  The  award  is,  in  some 
states,  to  a  certain  degree  discretionary,""  and  the  determination  of  the  court  can- 


41.  Powars  v.  Palmer  [Tex.  Civ.  App.]  81 
S.  W.  817.  Widow  by  remarrying  held  to 
abandon  right  to  homestead  in  first  hus- 
band's property.  Kloss  v.  Wylezalek.  207  111. 
328,  69  N.  E.  863;  Stickley  v.  Widle,  122 
leva,    400,    98    N.    W.    135. 

42.  Where  levy  was  made  on  debtor's 
farm,  and  he  moved  on  It  claiming  it  as  a 
homestead  and  the  levy  was  released,  and 
a  levy  made  on  his  town  property  which 
he  had  just  vacated,  whereupon  he  sold  the 
farm  and  moved  back  to  his  town  property, 
held  sale  of  the  latter  would  not  be  en- 
Joined.  Brantley  v.  Batson  [Miss.]  36  So. 
S24. 

43.  It  is  not  necessary  where  the  widow 
has  already  a  legal  homestead.  In  re  Firth's 
Estate  [Cal.]  78  P.  643.  See  2  Curr.  L.  221, 
n.    62. 

44.  A  widow's  homestead,  in  a  part  of  a 
tract  of  land,  not  being  set  out,  the  sheriff 
cannot  sell  a  specific  portion  of  the  tract 
as  such  homestead.  Simpson  v.  Scroggins 
[Mo.]    81   S.   W.   1129. 

45.  If  not  it  descends  subject  to  the 
claims  of  creditors.  Lloyd  v.  Lloyd,  34  Wash. 
84,    74    P.    1061. 

46.  Ballinger's  Ann.  Codes  &  St.  5  5246. 
Lloyd  V.  Lloyd,   34   Wash.   84,   74  P.   1061. 

47.  Civ.  Code  §  1263.  A  declaration  that 
by  mistake  does  not  properly  describe  the 
land  is  of  no  protection.  Harris  v.  Duarte, 
141  Cal.  497,  75  P.  58. 

48.  Rev.  St.  1887,  §  3071.  Mellen  v.  Mc- 
Mannis   [Idaho]    75   P.   98. 

49.  That  he  is  the  head  of  a  family.  Mel- 
len  v.  McMannis   [Idaho]  75   P.   98. 

50.  Civ.  Code,  §  1239.  Arkle  v.  Beedie, 
141   Cal.    459,    74  P.   1033. 

51.  That  it  was  previously  used  as  a  store 
and  then  for  a  hotel  makes  no  difference. 
Lima  V.  County  Bank,  142  Cal.  245,  75  P. 
846. 


52.  Blackstone  v.  Kritzer,  120  Ga.  78,  47 
S.  E.  585.  The  approval  of  the  schedule  does 
not  operate  to  set  aside  as  exempt,  prop- 
erty described  therein,  but  omitted  from 
that  part  of  the  petition  stating  out  of  what 
property   the  exemption  is   claimed.      Id. 

53.  Whether  the  applicant  owns  more  or 
less  in  value  than  Jl,600,  and  whether  all 
or  only  a  part  of  his  estate  is  to  be  ex- 
empt, the  schedule  must  contain  a  list  of  all 
the  property  owned  by  him.  Blackstone 
V.   Kritzer,   130  Ga.    78,   47   S.   B.   585. 

54.  Application  was  for  homestead  out  of 
husband's  property.  Construing  Civ.  Code 
§  2866.  Homestead  recorded  under  applica- 
tion not  showing  such  fact  is  void.  Batson 
V.  Benford,  119  Ga.  256,  46  S.  E.  93.  Order 
of  court  authorizing  sale  of  such  property  as 
a  homestead  Is  inadmissible  In  evidence  as 
a  muniment  of  title.     Id. 

65.  A  court  having  general  jurisdiction  In 
matters  of  probate  and  the  settlement  of 
estates,  it  has  jurisdiction  to  set  aside  a 
homestead.  County  court  has  such  juris- 
diction. Tyson  v.  Tyson  [Neb.]  98  N.  W. 
1076.  In  order  to  oust  the  county  court 
of  such  jurisdiction,  the  right  of  the  widow 
must  be  disputed  by  presenting  an  issue  of 
fact,  which,  if  established  by  proof,  would 
defeat  her  claim,  and  such  issue  must  be 
one  which  the  county  court,  by  its  organiza- 
tion, is  unable  to  try.     Id. 

56.  James  v.    James    [Ark.]    80    S.   W.    148. 

57.  Mortgage  given  by  widow  who  took 
the  absolute  title,  held  valid,  being  made 
subsequent  to  the  homestead  order  but  prior 
to  its  entry.     Otto  v.  Long  [Cal.]   77   P.  885. 

58.  Code  Civ.  Proo.  §  1465  does  not  re- 
quire its  recordation.  Otto  v.  Long  [Cal.] 
77  P.   885. 

59.  The  court  cannot  be  held  to  have 
abused  its  discretion  though  the  homestead 
awarded  is  much  less  in  value  than  the  wife's 
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not  be  inquired  into  collaterally.'"  Courts  generally  have  the  power  to  vacate  or 
modify  an  order  setting  apart  a  homestead,"^  but  the  right  to  petition  the  court 
to  so  do  may  be  lost  by  laches.'^  In  some  states  the  order  is  reviewable  on  ap- 
peal,** and  in  others  it  is  not.'* 

After  the  proceedings  have  been  recorded  they  become  the  private  papers  of 
those  interested  in  the  homestead  estate,""  and  as  such  may,  if  lost,  be  judicially 
established.'" 

Failure  to  claim  exemption.^'' — ^It  has  been  held  that  the  owner  of  an  equi- 
table interest  not  designating  his  homestead  therein,  the  latter  may  be  set  apart  for 
his  benefit  by  an  officer  selling  his  interest  on  execution.'* 

A  homestead  claim  being  disputed  within  the  statutory  time,  lack  of  diligence 
cannot  be  imputed  to  the  contestant."  An  issue,  in  a  homestead  contest,  is  suffi- 
cient if  broad  enough  to  admit  any  competent  evidence  tending  to  show  whether 
or  not  the  property  is  exempt."  There  being  a  dispute  as  to  whether  or  not  a 
homestead  is  rural  or  urban,  one's  claim  to  the  homestead  should  be  broad  enough 
to  include  both.''' 

§  5.  Liabilities  superior  or  inferior  to  homestead.'"' — The  homestead  exemp- 
tion is  to  be  determined  by  the  laws  in  force  when  the  debt  was  contracted.'"  In 
no  state  is  the  homestead  exemption  absolute,  antecedent  debts  being  generally 
superior  to  the  right,^*  though  this  is  not  universally  true.'"'  D.ebts  contracted 
subsequent  to  the  acquisition  of  the  homestead  are  not  a  lien  thereon,'"  even  in  the 
hands  of  a  grantee  of  the  homestead  claimant,'^  unless  incurred  for  an  improve- 
ment of  the  homestead^'  or  charged  thereon.'*    In  Minnesota  the  homestead  is 


Interest  would    have  been   under  the   dower 
law.     In  re  Firth's  Estate    [Cal.]    78   P.    643. 

60.  Otto  V.  Long  [Cal.]  77  P.  885.  The 
pleadings  laying  no  foundation  for  a  direct 
attack,  the  existence  of  a  homestead  in  the 
lifetime  of  a  husband  is  immaterial.     Id. 

61.  Under  Code  Civ.  Proc.  §  473.  the  su- 
perior court  has  such  power.  Cahill  v.  Su- 
perior Court  of  San  Francisco  [Cal.]  78  P. 
467.  Where  order  w^as  unjust  and  neglect 
excusable,  held,  it  would  be  set  aside  [Code 
Civ.  Proc.  §  473].  Levy  v.  Superior  Court  of 
San  Francisco,  139   Cal.   590,   73  P.   417. 

62.  Not  lost  by  taking  an  appeal  from 
the  order.  Cahill  v.  Superior  Court  of  San 
Francisco    [Cal.]    78   P.    467. 

63.  In  Georgia  an  appeal  from  an  order 
setting  apart  a  homestead  is  allowable  only 
on  the  grounds  provided  In  Civ.  Code  1895, 
§  2836.  Other  objections  being  specified  the 
judgment  is  reviewable  by  certiorari.  Fon- 
tano  V.  Mozley  &  Co.   [Ga.]    48   S.  B.  707. 

64.  See  Cahill  v.  Superior  Court  of  San 
Francisco  [Cal.]  78  P.  467. 

65.  66.  Superior  court  cannot  establish 
copies  of  a  lost  schedule  and  plat  of  a  home- 
stead proceeding  which  has  never  been  re- 
corded. Paschal  v.  Hutchinson,  119  Ga.  243, 
46  S.  B.  103. 

67.  See  2   Curr.  L.    218. 

68.  Cook  V.  Northwestern  Thresher  Co., 
91   Minn.   482,   98   N.  "W.    463. 

69.  Emrich  v.  Gilbert  Mfg.  Co.,  138  Ala. 
316,   35    So:  322. 

70.  Under  Code  1896,  §  2052,  such  Issues 
are  framed  under  the  direction  of  the  court. 
Emrich  v.  Gilbert  Mfg.  Co.,  138  Ala.  316,  36 
So.   322. 

71.  Harris  v.  Matthews  [Tex.  Civ.  App.] 
81   S.  W.    1198. 

72.  See   2   Curr.  L.   214. 


73.  Bx  parte  Goldsmith  [S.  C]  47  S.  B. 
984. 

74.  A  husband  cannot  claim  a  homestead, 
in  land  devised  to  him  by  his  wife  as  against 
a  debt  of  the  testatrix.  Bearing  v.  Moran, 
25  Ky.  L.  R.  1545,  78  S.  "W.  217.  Homestead 
held  subject  to  the  sale  of  a  mortgage  sub- 
ject to  the  lien  of  certain  judgments.  Fi- 
delity Loan  &  Investment  Ass'n  v.  Lash,  135 
N.  C.  406,  47  S.  B.  479.  See  2  Curr.  L.  214, 
n.  92. 

76.  Laws  1897,  p.  131,  c.  101,  exempting 
proceeds  of  voluntary  sale  of  homestead  ap- 
plies to  a  homestead  acquired  after  the  con- 
traction of  a  debt  to  the  payment  of  which 
it  is  sought  to  subject  the  proceeds.  Lewis 
V.  Goldthwaife  Nat.  Bank  [Tex.  Civ.  App.] 
81  S.  W.  797.     See  2  Curr.  L.  214,  n.  90,  91. 

76.  A  homestead  is  not  the  subject  of 
fraudulent  alienation.  National  Bank  of 
Commerce  v.  Chamberlain  [Neb.]  100  N.  W. 
943;  Heldelbach,  Friedlander  &  Co.  v.  Car- 
ter [Tex.  Civ.  App.]  79  S.  W.  346.  See  2 
Curr.  L.  215,  n.  9.  Mortgage  must  contain 
waiver  of  homestead  exemption.  Steger  v. 
Traveling  Men's  Bldg.  &  Loan  Ass'n,  208 
111.  236,  70  N.  B.  236.  See  2  Curr.  L.  214, 
n.  93,   94. 

77.  Homestead  property  being  sold  it  Is 
not  subject  to  the  Hen  of  a  Judgment  ob- 
tained against  the  grantor  prior  to  the 
sale.     Genell  v.  Hirons   [Ohio]    71  N.  E.   709. 

78.  Loan  by  building  association,  which 
the  association  retained  and  paid  directly 
to  contractors  and  subcontractors  held  not 
such  a  debt.  Steger  v.  Traveling  Men's 
Bldg.  &  Loan  Ass'n,  208  111.  236,  70  1^  B. 
236.  Painting  of  house  is  not  an  improve- 
ment rendering  the  homestead  liable  for 
the  payment  thereof.  Weber  v.  Gardner 
[Ky.]    80  S.   W.   481.     Erecting  a  small  shed 
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subject  to  sale  on  execution  for  the  payment  of  any  debt  incurred  to  any  laborer 
or  servant  for  labor  or  services.*"  Purchase  money  indebtedness  is  superior  to  the 
homestead  exemption.*^  That  the  homestead  is  only  partially  paid  for  does  not 
change  the  situation  as  to  debts  created  after  the  last  payment.*^  The  homestead 
,  exemption  is  superior  to  the  rights  of  a  bona  fide  purchaser,  as  such.'*  The  order 
of  the  court  setting  apart  the  homestead  cannot  impair  the  validity  of  any  lien 
on  the  property,**  but  it  may  render  the  homestead  exempt  from  all  claims  not 
filed  in  such  proceedings.*" 

The  state  as  a  creditor  is,  unless  the  statute  clearly  intends  otherwise,  superior 
to  the  exemption.*"  The  homestead  is  generally  subject  to  a  lien  for  taxes*'  and 
special  assessments;**  this  includes  interest,  and  the  cost  of  assessment  and  col- 
lection,*" but  not  penalties,""  nor  is  it  liable  for  taxes  due  on  other  property  of 
the  owner."^  It  is  exempt,  however,  from  the  payment  of  fines  imposed  for  the 
violation  of  federal  statutes."^ 

Limitations  do  not  run  against  a  creditor  as  to  a  homestead  until  it  has  ceased 
to  be  a  homestead."* 

Occupancy  of  land  as  a  homestead  by  one  entitled  to  occupy  it  does  not  add 
to  his  antecedent  interest  therein."* 


on  premises,  the  person  building  it  having 
the  right  of  removal  at  any  time,  not  an 
Improvement  rendering  the  property  liable 
for  the  cost  thereof.  Id.  A  contract  by 
a  husband  to  purchase  fruit  trees  to  be  paid 
for  by  their  produce,  the  contract  to  consti- 
tute a  lien  on  the  homestead  until  paid,  is 
not  a  contract  for  improvements,  so  as  to 
create  a  lien  superior  to  the  rights  of  the 
wife.  At  the  time  of  this  contract  the  hus- 
band had  the  right  to  Incumber  the  home- 
stead without  the  consent  of  the  wife.  Stark 
.V.  Anderson  [Mo.  App.]  78  S.  W.  340. 

79.  Is  not  liable  for  the  debts  of  the 
head  of  the  family  other  than  charged  there- 
on by  him.  Burroughs  v.  Howell  County 
[Mo.]    79   S.  W.   682. 

80.  Constitution  art.  1,  §  12.  Such  lia- 
bility extends  to  a  debt  incurred  by  a  co- 
partnership, of  which  the.  debtor  is  a  mem- 
ber, for  such  labor  or  services.  Lindberg  v. 
Peterson  [Minn.]  101  N.  W.  74. 

81.  Torbitt  v.  Jackson  [Ky.]  80  S.  W. 
1123;  W^llhelm  v.  Locklar  [Fla.]  35  So.  6. 
Loaning  money  to  pay  purchase  money  mort- 
gage on  homestead,  and  taking  a  note  with 
Indorsers  thereon  to  whom  lender  looks  for 
security  held  not  an  obligation  contracted 
for   the   purchase  of  a  homestead.     Id. 

NOTE!  Ijlen  of  third  party  loaning  pnr- 
cliase  price:  As  to  whether  or  not  one  loan- 
ing money  to  purchase  a  homestead,  or  to 
complete  payments  thereon  is  entitled  to  be 
subrogated  to  the  rights  of  the  grantor  of 
the  property,  and  to  enforce  the  lien  against 
the  homestead  is  a  question  upon  which  there 
Is  an  irreconcilable  conflict  of  opinion.  The 
weight  of  authority  sustains  what  seems  to 
be  the  more  equitable  rule  that  such  third 
party  is  entitled  to  all  the  rights  of  the  first 
mortgagee  or  the  vendor.  Van  Sandt  v.  Al- 
vis  109  Cal.  165,  41  P.  1014,  50  Am.  St.  Rep. 
25-'Middlebrooks  v.  Warren,  59  Ga.  230;  Seal 
V.  Harrington,  116  111.  113,  4  N.  B.  664;  Nich- 
ols V  Overacker,  16  Kan.  54;  Coleman  v. 
Parrott,  17  Ky.  L.  R.  814,  32  S.  W.  679;  Wash- 
mund  V.  Merritt,  60  Tex.  24;  Lennox  v.  San- 
ders [Tex.  Civ.  App.]  54  S.  W.  1076.  There  is 
however   abundant  authority  sustaining  the 


opposite  rule.  Parrott  v.  Kumpf,  102  111.  423; 
Lear  v.  Hetfner,  28  La.  Ann.  829;  Skaggs  v. 
Nelson,  25  Miss.  88;  Brodie  v.  Batchelor,  75 
N.  C.  51;  Stansell  v.  Roberts,  13  Ohio,  149, 
42  Am.  Dec.  193;  Notte's  Appeal,  45  Pa.  361; 
Amick  V.  Amiok,  59  S.  C.  70,  37  S.  B.  39; 
Loftis  V.  Loftis,  94  Tenn.  232,  28  S.  W.  1091; 
Carey  v.  Boyle,  53  Wis.  574,  11  N.  W.  47.— 
Prom  note  to  Brown  v.  Ennis  [Ark.]  86  Am. 
St.  Rep.  171,  180. 

82.  Torbitt  v.  Jackson  [Ky.]  80  S.  W. 
1123. 

83.  A  bona  fide  purchaser  of  notes  se- 
cured by  a  lien  on  a  homestead  is  in  no  bet- 
ter position  as  regards  such  lien,  than  the 
payees  thereof.  Peaslee  v.  Walker  [Tex.  Civ. 
App.]   78  S.  W.  980. 

84.  King  V.  Summerville  [Tex.  Civ.  App.] 
80   S.   W.  1050. 

85.  Claim  of  grantee  in  a  deed  of  trust  of 
the  land  so  set  aside.  Tiboldi  v.  Palms  [Tex. 
Civ.  App.]  78  S.  W.  726. 

86.  Field's  Heirs  v.  Napier  [Ky.]  80  S.  W. 
1110. 

87.  City  of  Marlin  v.  Green  [Tex.  Civ. 
App.]   78  S.  W.   704. 

88.  Assessment  for  street  improvement. 
Kettle  V.  Dallas  [Tex.  Civ.  App.]'  80  S.  W. 
874. 

89.  Including  costs  of  suit.  City  of  Mar- 
lin V.  Green  [Tex.  Civ.  App.]  78  S.  W.  704. 

90.  Considering  the  penalty  Imposed  by 
Laws  1897,  p.  132,  c.  102.  City  of  Marlin  v. 
Green  [Tex.  Civ.  App.]   78  S.  W.  704. 

01.  City  of  Marlin  v.  Green  [Tex.  Civ. 
App.]  78  S.  W.  704. 

92.  An  execution  on  a  Judgment  for  a  fine 
in  favor  of  the  United  States  cannot  be  lev- 
ied on  defendant's  homestead  In  Virginia, 
although  under  the  state  laws  such  home- 
stead is  only  exempt  from  contract  debts. 
Considering  U.  S.  Rev.  St.  §§  1041,  1042.  Al- 
len V.  Clark   [C.  C.  A.]    126  P.   738. 

93.  Anderson  v.  Baughman  [S.  C]  48  S.  E. 
38. 

94.  One  Joint  tenant  occupying  land  as  a 
homestead  does  not  affect  the  right  of  his 
joint  owner  to  convey  his  title  to  the  land. 
Ennis  V.  Loveman,   138  Ala.   465,   35   So.   414. 
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Judicial  and  execution  sales. — The  homestead  is  subject  to  sale  on  execution 
for  flc'ils  superior  to  the  exemption,^^  but  a  sale  for  debt  inferior  thereto  is  gen- 
erall\  -  Ad  to  be  absolutely  void,"^  though  the  purchaser  has  been  held  to  take  the 
title  in  fee  subject  to  the  homestead  right,^'  and  to  any  excess  over  the  amount  of 
the  st  'hitory  exemption.^^  An  execution  purchaser  redeeming  property  subject  to 
a  moit,.;iged  homestead  right,  acquires  no  right  against  the  homesteader  to  contri- 
bution to  the  mortgage  indebtedness,  or  to  subrogation  to  the  benefits  of  the  fore- 
closure.^ The  right  to  take  advantage  of  the  void  sale  may  be  lost  by  laches.^ 
Statutory  provisions  should  be  strictly  followed.^  In  a  suit  to  sell  the  homestead 
of  a  deceased  person,  his  administrator  and  heirs  should  be  made  parties.*  The 
homestead  being  subject  to  judicial  sale  a  sale  in  gross  is  not  improper  where  it 
does  not  exceed  the  amount  of  the  statutory  exemption."  Cases  in  which  appli- 
cation for  a  sale  of  the  homestead  may  be  made,^  and  the  determination  of  a  stay 
of  the  sale,'  are  governed  largely  by  the  facts  of  the  case  and  statutory  provisions. 

§  6.  Alienation  and  incumbrance.^ — A  homestead  is  not  the  subject  of  fraud- 
ulent alienation.*  A  married  woman  dealing  with  her  homestead  is  not  exempt 
from  the  ordinary  rules  as  to  mistake.^"  In  Texas  the  homestead  cannot  be  en- 
cumbered except  for  the  purchase  money .^^ 


Property  being  devised  to  husband  and  wife 
in  trust  for  their  children,  and  they  occupy- 
ing it  as  a  homestead,  the  widow  remarrying 
after  the  death  of  her  first  husband,  her  sec- 
ond husband  has  no  homestead  interest  in 
the  property.  Rivers  v.  Morris  [Ky.]  78  S. 
W.  196.  A  wife  claiming  a  homestead  un- 
der her  husband's  contract  for  the  purchase 
of  land,  has  no  greater  rights  to  such  land 
as  a  homestead  than  her  husband  would 
have  had  under  such- contract.  Helgebye  v. 
Dammen  [N.  D.]  100  N.  W.  245. 

95.  For  debts  contracted  prior  to  its  ac- 
quisition. Edinger  v.  Bain  [Iowa]  98  N.  W. 
568. 

96.  Johnson  v.  Twichell  [N.  D.]  101  N.  W. 
318.  The  officer  making  such  sale  Is  not  lia- 
ble to  the  owner  In  an  action  for  damages. 
except,  perhaps,  for  costs  incurred  in  remov- 
ing the  apparent  cloud  upon  the  title.  Id. 
Where  homestead  was  sold  on  execution  and 
reconveyed  to  wife,  held  her  deed  signed  by 
husband  as  agent,  could  prevent  latter  from 
enjoining  interference  with  homestead  es- 
tate. American  Freehold  Land  Mortg.  Co.  v. 
Walker,  119  Ga.  341,  46  S.  B.  426. 

97.  Upon  the  extinguishment  of  such  right 
by  death  or  otherwise,  the  fee  vests  ab- 
solutely in  him.  Strong  v.  Peters  [111.]  72  N. 
B.   369. 

98.  In  the  absence  of  proceedings  to  set 
aside  the  homestead  right  under  Hurd'5  Rev. 
St.  1901,  p.  868,  c.  52,  |§  10,  11.  Butler  v. 
Brown,   205  111.   606,   69  N.  E.   44. 

1.  Butler  v.  Brown,  205  111.  606,  69  N.  B. 
44.  Nor  can  he  enforce  his  claim  against  the 
homestead  by  paying  the  homesteaders  the 
value  thereof,  or  having  the  same  set  oft 
to  them  by  a  bill  praying  for  contribution  or 
subrogation.     Id. 

2.  A  homestead  being  sold  under  a  void 
sale  and  the  proceeds  used  in  acquiring  oth- 
er property  In  another  county  In  the  wife's 
name,  which  was  in  turn  sold  by  her,  the 
purchaser  taking  without  notice  of  the  hus- 
band's homestead  rights,  held  the  children 
could  not,  eleven  years  thereafter,  claim  the 
homestead  property  either  as  beneficiaries 
thereof  or  as  heirs  of  the  father.  Batson  v. 
Benford,  119  Ga.  256,  46  S.  E.  93. 


3.  Lewis  V.  Mauerman,  35  Wash.  156,  76  P. 
737. 

4.  Fidelity  Loan  &  Investment  Asa'n  v. 
Lash,  135  N.  C.  405,  47  S.  E.   479. 

B.     Edinger  v.  Bain   [Iowa]   101  N.  W.  119. 

e.  All  the  parties  interested  being  in  court 
held  proper  in  proceedings  by  a  mortgagee 
to  move  for  a  sale  of  a  homestead  under  the 
judgment  lien,  the  judgment  debtor  and 
owner  of  the  homestead  being  dead.  Fidel- 
ity Loan  &  Investment  Ass'n  v.  Lash,  135 
N.  C.  405,  47  S.  E.  479. 

7.  Rev.  St.  1895,  art.  2996,  providing  that 
the  determination  of  injunctions  to  stay  pro- 
ceedings under  execution  shall  be  in  the 
court  where  the  original  suit  was  brought, 
held  not  to  apply  to  a  suit  to  enjoin  an  exe- 
cution sale  of  real  estate,  as  constituting 
the  debtor's  homestead.  Cooper  Grocery  Co. 
v.  Peter  [Tex.  Civ.  App.]  80  S.  W.  108. 

8.  See  2  Curr.  L.  215. 

9.  National  Bank  of  Commerce  v.  Cham- 
berlain [Neb.]  100  N.  W.  943;  Heidelbach, 
Friedlander  &  Co.  v.  Carter  [Tex.  Civ.  App.] 
79  S.  W.  346.  Where  the  equity  of  redemp- 
tion In  a  mortgaged  homestead  is  worth 
less  than  the  statutory  amount,  and  the 
mortgagor  conveys  this  to  his  son,  the  mort- 
gagor's administrator,  as  representative  of 
his  creditors,  has  no  right  to  obtain  the 
homestead  on  payment  of  the  amount  of  the 
mortgage  and  the  value  of  the  equity. 
Palmer  v.  Bray  [Mich.]  98  N.  W.  849.  See  2 
Curr.  L.  215,  n.   9. 

10.  That  she  believed  deed  to  be  a  mort- 
gage does  not  warrant  its  cancellation,  the 
grantee  having  no  knowledge  of  her  mis- 
taken belief.  Wilson  v.  Lewis  [Tex.  Civ. 
App.]  81  S.  W.  834. 

11.  Under  Const,  art.  16,  §  50,  execution  of 
vendor's  lien  notes  on  homestead  creates  no 
lien  thereon.  Peaslee  v.  Walker  [Tex.  Civ. 
App.]  78  S.  W.  980.  A  mortgage  on  the  home- 
stead is  void  though  given  by  the  husband 
and  wife  at  a  time  when  they  had  formed 
the  intention  of  abandoning  the  homestead. 
Delaney  v.  Walker  [Tex.  Civ.  App.]  79  g  w 
601. 
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Necessity  of  consent  of  wife  to  conveyance  or  joinder  therein.^'' — It  is  an  al- 
most universal  rule  that  the  wife  must  join^'  in  a  deed  or  incumbrance^*  of  the 
homestead,  though  in  a  few  states  her  signature  is  unnecessary.^''  Her  signature 
being  required,  her  failure  to  join  in  the  instrument  renders  the  same  absolutely 
void,^°  and  hence  it  is  not  subject  to  ratification,"  nor  can  she  by  waiver  affect  the 
rights  of  third  parties.^*  The  deed  being  to  the  wife  direct  there  is  a  conflict 
as  to  the  necessity  of  her  joining  thereia.^'  It  is  generally  held  that  a  lease  of 
homestead  lands  when  not  interfering  with  their  use  and  occupancy  as  such  may 
be  made  by  the  husband  alone.""  Mortgaged  separate  property  of  the  wife  being 
subsequently  declared  a  homestead,  the  husband  must  be  made  a  party  in  a  suit 
to  foreclose.''^  One  may  become  estopped  to  deny  that  an  incumbrance  on  a  home- 
stead is  void  for  failure  of  his  wife  to  consent  thereto.^"  The  wife  not  joining, 
the  grantee  may  recover  the  money  paid.""  Failure  of  the  wife  to  join  in  the 
conveyance  must  be  specially  pleaded  to  be  available  as  a  defense.^*  The  burden 
is  on  those  claiming  imder  the  deed  to  show  that  the  property  exceeded  the  statu- 
tory exemption."'* 


12.  See  2  Curr.  L.  216. 

13.  Helgebye  v.  Dammen  [N.  D.]  100  N. 
W.  245;  Mellen  v.  McMannls  [Idaho]  75  P. 
98;  Monroe  v.  Price  [Ky.]  80  S.  W.  1184. 
Comp.  St.  1903,  c.  36,  §  4.  Teske  v.  Dltt- 
herner  [Neb.]  98  N.  W.  57  [see  this  case  for 
discussion  of  the.  matter,  pro  and  con]. 
Grantor  remained  in  possession  until  his 
death.  Hogue  v.  Steel,  207  111.  340,  69  N.  E. 
931.  Where  patent  had  been  granted  by  the 
United  States,  and  land  had  become  a  home- 
stead under  state  laws.  Collins  v.  Bounds 
[Miss.]  36  So.  689.  Where  real  estate  was 
occupied  under  contract  to  purchase.  At- 
tempt at  relinquishment.  Duffleld  v.  Dosh 
[Iowa]  99  N.  W.  1074.     See  2  Curr.  L.  216,  n.  20. 

Construction  of  mortgage  as  to  -whether 
wife  Joined  therein!  The  mortgage  being 
signed  by  both,  the  fact  that  the  pronouns 
"I"  and  "my"  were  used  in  the  body  of 
the  Instrument  does  not  affect  the  sufficiency 
of  the  mortgage  to  cover  the  grantor's  home- 
stead.    Bray  v.  Ellison  [Ky.]  83  S.  W.  96. 

14.  A  contract  to  convey,  though  reserv- 
ing the  use  and  occupancy  of  the  homestead 
until  the  death  of  the  parties  or  until  aban- 
donment is  an  incumbrance  on  the  title. 
Considering  Comp.  St.  1903,  c.  36,  S  4.  Teske 
v.  Dittberner  [Neb.]  98  N.  W.  57.  The  wife 
not  joining  in  such  agreement  it  cannot  be 
specifically  enforced  as  to  the  land  embraced 
in  the  homestead  even  though  substantial 
performance  of  the  contract  by  the  promisee 
may  have  taken  •place.     Id. 

15.  In  Kentucky  under  St.  1903,  §  1706,  a 
debtor  can  sell  his  homestead  without  his 
wife  Joining,  but  he  cannot  so  mortgage  it. 
Hanna's  Assignees  v.  Gay,  25  Ky.  L.  R.  1794, 
78  S  W.  915.  Prior  to  1895,  if  the  wife  had 
not  filed  a  claim  of  homestead,  the  husband 
could  incumber  the  same  without  her  con- 
sent. Stark  V.  Anderson  [Mo.  App.]  78  S.  W. 
340  In  foreclosure  sale,  under  a  mortgage 
in  which  the  wife  did  not  join,  the  land  be- 
ing sold  subject  to  the  mortgagor's  home- 
stead right,  held  the  purchaser  got  no  in- 
terest in  the  homestead  no  claim  being  made 
in  the  foreclosure  suit  that  the  mortgagor 
was  only  entitled  to  occupy  the  land  during 
life  as  a  homestead.  Monroe  v.  Price  [Ky.] 
80  S    W    1184. 

19.     Alvis  V.  Alvis,  123  Iowa,  546,  99  N.  W. 


166.  Deed  is  void  as  to  her  homestead  rights. 
Penn  v.  Case  [Tex.  Civ.  App.]  81  S.  W.  349. 
Deed  cannot  be  construed  as  a  quitclaim  of 
the  husband's  interest  [Comp.  Daws,  §  10,- 
363].  Stern,  Jr.  &  Bros.  Co.  v.  Wing  [Mich.] 
97  N.  W.  791.  See  2  Curr.  L.  216,  n.  20;  Id., 
217,  n.   35. 

IT.  Construing  Rev.  St.  1860,  §  2279;  Code. 
§  2974.  Alvis  v.  Alvis,  123  Iowa,  546,  99  N. 
W.  166.  Where  wife  signed  deed  thirty  years 
after  its  execution  by  husband,  held  not  to 
amount  to  a  conveyance  by  her.  Id.  See  2 
Curr.  L.  216,  n.  21. 

18.  Failed  to  sign  first  mortgage,  signed 
second,  held  could  not,  by  waiving  exemp- 
tion, give  first  mortgagee  priority  over  sec- 
ond [St.  1893,  §  1706].  Mattingly's  Adm'r  v. 
Hazel,  25  Ky.  L.  R.  1483,  78  S.  W.  178. 

19.  That  she  must.  Roberson  v.  Tippie. 
209  111.  38,  70  N.  B.  584.  Karsten  V.  Winkel- 
man,  209  111.  547,  71  N.  E.  45. 

That  she  need  not.  Kindley  v.  Spraker 
[Ark.]  79  S.  W.  766;  Cizek  v.  Cizek  [Neb.]  96 
N.  W.  657.  The  district  court  of  Nebraska 
may  quiet  title  to  homestead  in  one  spouse 
without  concurrence  of  the  other.    Id. 

20.  Lease  of  turpentine  privileges  [Con- 
struing Code  1896,  §  2034].  Millikin  &  Co. 
V.  Carmichael,  139  Ala.  226,  35  So.  706.  Con- 
sent of  wife  is  sufficient.  Johnson  v.  Sam- 
uelson  [Kan.]  76  P.  867.  Acquiescence  is 
competent  evidence  of  consent.     Id. 

21.  Ludwig  V.  Murphy  [Cal.]   77  P.  150. 

22.  Mortgage  on  homestead;  mortgagor 
held  estopped  to  deny  validity  of  mortgage, 
wife  being  dead  and  sons  having  homesteads 
of  their  own,  and  the  latter  never  having  re- 
sided on  property  mortgaged.  Pitman  v. 
Mann  [Neb.]    98  N.  W.   821. 

23.  In  an  action  for  money  had  and  re- 
ceived. Stern,  Jr.  &  Bros.  Co.  v.  Wing 
[Mich.]  97  N.  W.  791.  The  money  being  de- 
posited in  the  hands  of  a  third  person,  the 
grantee  is  entitled  to  follow  the  fund,  and 
on  notice  to  the  holder  raise  a  constructive 
trust  thereof  in  his,  the  grantee's,  favor. 
Id. 

24.  Ejectment.  Jasper  County  v.  Spar- 
ham  [Iowa]   101  N.  W.  134. 

25.  Karsten  v.  Wlnkelman,  209  111.  547,  71 
N.  E.  45. 
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Acknowledgment  of  corweyance.^" — The  instniinent  must  be  acknowledged  by 
both  husband  and  wife,^'  which  fact  must  appear  in  the  certificate  of  the  officer 
before  whom  the  acknowledgment  was  taken,"*  and  such  officer  should  not  be  in- 
terested in  the  transaction."'  In  some  states  the  wife's  acknowledgment  must  be 
separate.*"  A  wife  not  acknowledging  the  deed  may  maintain  a  suit  to  cancel  the 
same.*^ 

Contracts  to  convey.''^ — Generally  a  written"  contract  to  sell  the  homestead 
is  valid  as  against  the  husband  though  signed  by  him  alone.**  The  wife  cannot 
by  ratifying  such  contract  affect  the  rights  of  third  parties.*"  A  married  woman 
having  a  separate  interest  in  land  occupied  as  a  community  homestead,  joining 
with  her  husband  in  a  contract  for  the  sale  of  the  homestead  does  not  thereby 
affect  her  separate  interest  in  the  property.''^ 

§  7.  Loss  or  relinquishment.^'' — The  homestead  exemption  ceases  with  an 
abandoimient  of  the  property  as  a  homestead.**  There  is  a  strong  presumption 
against  any  such  abandonment;**  a  discontinuance  of  the  use,  coupled  with  an 
intention  to  abandon  the  use  of  the  property  as  a  homestead  being  required,*"  the 
question  in  every  case  being  one  of  fact.*^    An  equivocal  intention  to  return  is  not 


26.  See  2  Curr.  L.  217. 

27.  Solt  V.  Anderson  [Neb.]  99  N.  "W.  678; 
Mellen  v.  MoMannls  [Idaho]  75  P.  98;  Helge- 
bye  V.  Dammen  [N.  D.]  100  N.  W.  245.  Gomp. 
St.  1903,  c.  36,  §  4.  Teske  v.  Dittberner  [Neb.] 
98  N.  W.  57.  [See  this  case  for  discussion 
of  the  matter  pro  and  con.] 

28.  Cannot  be  shown  by  parol.  Solt  v. 
Anderson  [Neb.]  99  N.  W.  678.  But  see  2 
Curr.  L..  218,  n.  38. 

29.  Acknowltedgment  before  stockholder 
and  oiHcer  of  corporation  mortgaged  held 
invalid.  Jenkins  v.  Jonas  Schwab  Co.,  138 
Ala,  664,  35  So.  649.  See,  also,  Acknowledg- 
ments, 3  Curr,  D.  32. 

30.  Deed  of  trust  to  homestead  held  void, 
the  certificate  of  acknowledgment  being  void 
[Code  1896,  §  2034].  Shook  v.  Southern  Bldg. 
&  Loan  Ass'n  [Ala.]  37  So.  409.  See  2  Curr. 
L.  218,  n.  37. 

31.  Where  she  was  the  equitable  owner  of 
the  land.  Shook  v.  Southern  Bldg.  &  Loan 
Ass'n  [Ala.]   37  So.  409. 

32.  See  2  Curr.  L.  218. 

33.  Oral  contract,  made  by  husband  alone, 
held  void.  Stiokley  v.  Widle,  122  Iowa,  400, 
98  N.  W.  135.  Oral  contract  made  by  hus- 
band and  wife  held  not  binding.  Alvis  v.  Al- 
vis,  123  Iowa,  546,  99  N.  W.   166. 

34.  Purchaser  of  machinery  agreed  to  give 
mechanic's  lien  on  homestead,  held  might  be 
liable  in  damages.  Wolf  Co.  v.  Galbraith 
[Tex.  Civ.  App.]  80  S.  W.  648.  Homestead 
was  community  property.  Held  contract 
could  be  enforced  either  upon  the  abandon- 
ment of  the  homestead  or  on  the  death  of 
the  wife.  Ley  v.  Hahn  [Tex.  Civ.  App.]  81 
S.  W.  354.  In  such  case,  the  deed  executed 
under  the  contract  being  void  by  reason  of 
the  wife's  incapacity,  on  her  death  the  pur- 
chaser takes  the  husband's  interest  in  the 
property  and  the  life  interest  of  the  husband 
in  the  portion  of  the  property  owned  by  the 
wife  in  her  separate  right.  Id.  Where 
wife's  consent  was  not  essential,  held  to  di- 
vest husband  and  privies  of  title.  Hanna's 
Assignees  v.  Gay,  25  Ky.  L.  R.  1794,  78  S. 
W.  916. 

35.  Wife  failing  to  ratify  until  after 
abandonment  of  homestead,  her  doing  so  will 


not  prejudice  the  rights  of  creditors  at- 
taching the  property  subsequent  to  the 
abandonment  and  prior  to  her  ratification. 
Stickley  v.  Widle,  122  Iowa,  400,  98  N.  W. 
135. 

Ley  V.  Hahn  [Tex.  Civ.  App.]  81  S.  W. 


36. 

354. 
37. 
38. 


See  2  Curr.  L.  218. 

Genell  v.  Hirons   [Ohio]   71  N.  E.   709. 
See  2  Curr.  L.   220,  n.  56. 

39.  Walt  V.  Walt  [Tenn.]   81  S.  W.  228. 

40.  Powars  v.  Palmer  [Tex.  Civ.  App.]  SI 
S.  W.  817;  National  Bank  of  Commerce  v. 
Chamberlain  [Neb.]  100  N.  W.  943.  See  2 
Curr.  L.   219,  n.   62. 

41.  Mathewson  v.  Kilburn  [Mo.]  81  S.  W. 
1096. 

Facts  Constltntlns  an  Abandonment :  Fail- 
ure to  fulfill  terms  of  contract  of  purchase 
and  abandonment  of  contract.  Helgebye  v. 
Dammen  [N.  D.]  100  N.  W.  245. 

Moving  from  premises):  Renting  premises. 
Anderson  v.  Baughman  [S.  C]  48  S.  B.  38. 
That  one  moved  from  land  into  another 
state,  and  sold  all  personal  property,  held  to 
show  an  abandonment,  though  plaintiff 
claimed  absence  was  temporary.  Mathewson 
v.  Kilburn  [Mo.]  81  S.  W.  1096.  A  wife  vol- 
untarily abandoning  her  homestead,  she  can- 
not thereafter  claim  it  as  a  homestead  al- 
though the  ownership  thereof  is  awarded  to 
her  absolutely  by  a  decree  in  which  she  is 
granted  a  divorce.  Helgebye  v.  Dammen 
[N.  D.]   100  N.  W.  245. 

Selling  homestead:  McAndrew  v.  Hol- 
lingsworth  [Ark.]  81  S.  W.  610.  Even 
though  he  again  acquire  title.  Jasper  Coun- 
ty V.  Sparham  [Iowa]  101  N.  W.  134.  Mov- 
ing from  land  and  conveying  same  held 
abandonment  though  a  purchase-money 
mortgage  was  taken  thereon  and  a  portion 
of  the  land  was  subsequently  reconveyed  to 
him.  Ex  parte  Goldsmith  [S.  C]  47  S  E 
984. 

Bnslnesa  homestead:  See  2  Curr.  L.  220, 
n.  55.  One  carrying  on  his  business  in- 
discriminately in  either  of  two  places  can- 
not claim  a  homestead  in  one  of  them  un- 
less at  time  of  levy  thereon  he  is.  using  it. 
Gibbs  v.  Hartenstein  [Tex.  Civ.  App.]  81  s! 
W.   59.     Evidence  as  to  use  of  building  as  a 
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sufficient  to  retain  the  homestead.*^  A  statutory  method  of  abandonment  or  waiver 
is  generally  ezelusive,*"  and  the  homestead  ordinarily  cannot  be  waived  by  the  head 
of  a  family,**  though  there  being  no  minor  children  the  wife  may  generally  by 
agreement  with  her  husband  relinquish  her  interest  therein. *°  One  being  in  the 
actual  possession  of  property  and  using  the  same  as  a  homestead,  no  representations 
of  himself  or  his  wife  will  defeat  the  exemption,*'  but  where  the  claimant  is  not 
in  such  actual  possession  representations  amounting  to  fraud  will  estop  him  from 
setting  up  the  claim  as  against  parties  acting  on  such  representations  in  ignorance 
of  the  homestead  claim.f^  An  antenuptial  contract  by  which  the  wife  relinquishes 
all  claim  to  the  property  of  her  husband  does  not  preclude  her,  after  their  mar- 
riage, from  filing  a  declaration  of  homestead  on  property  of  his.*'  The  wife  does 
not  lose  it  by  being  abandoned.*'    It  remains  to  her.^" 

§  8.     Rights  of  surviving  spouse,  children,  heirs,  or  dependents  of  homestead 
tenant.^^ — The  homestead  rights  of  the  husband^^  in  most  states  survive  to  his 


bakery  held  insuflScient  to  render  the  prop- 
erty exempt.     Id. 

Facts    not    Constltntlng   an   Abandonment: 

One  occupying  land  as  a  homestead  under 
contract  of  purchase.  Acceptance  of  lease 
from  owner  held  not  to  work  an  abandon- 
ment. Duffleld  V.  Dosh  [Iowa]  99  N.  W. 
1074.  Erection  of  small  church  on  corner 
of  homestead  lot,  owner  using  same  in  his 
vocation  as  preacher,  the  premises  were 
not  leased,  held  not  to  affect  homestead 
right.  Wilkins  V.  Fremaux,  112  La.  921, 
36  So.  805.  That  one  left  homestead  in  care 
of  his  parents,  whom  he  supported  as  part 
of  his  family,  and  temporarily  resided  in 
town,  held  not  to  show  an  abandonment. 
Meyer  Bros.  Drug  Co.  v.  Bybee,  179  Mo.  354, 
78  S.  W.  579.  Conveying  the  property  but 
continuing  to  reside  on  homestead  and  ope- 
rate it  as  a  farm,  held  no  abandonment.  Al- 
vis  V.  Alvis,  123  Iowa,  546,  99  N.  W.  166. 

Conditional  sale:  Where  a  widow  agreed 
to  sell  her  homestead  if  she  had  the  legal 
right  to  do  so,  and  executed  a  deed  under 
such  agreement,  held  not  to  constitute  an 
abandonment  of  the  homestead.  Moore  v. 
Moore  [Ky.]   78  S.  W.  141. 

Involnntory  detention:  The  detention  of  a 
widow  in  an  insane  asylum.  Flynn  v.  Han- 
cock [Tex.  Civ.  App.]   80  S.  W.   245. 

Renting  premises:  Renting  a  portion  does 
not  subject  such  portion  to  payment  of  debts. 
Bailey  v.  Dunlap  Mercantile  Co.,  138  Ala.  415, 
35  So.  451.  Refusal  to  rent  building  for  a 
longer  term  than  by  the  month,  and  the 
retention  of  office  room,  etc.,  therein  held  to 
show  an  intention  to  retain  one's  business 
homestead.  Cooper  Grocery  Co.  v.  Peter 
[Tex  Civ.  App.]  80  S.  W.  108.  Where  one 
left  farm  and  rented  it,  but  kept  a  few  cat- 
tle on  It  moved  to  town  and  lived  and  voted 
there  and  at  different  times  stated  that  he 
intended  to  abandon,  and  that  he  did  not 
Intend  to  abandon  it  as  his  homestead,  he 
denying  the  former  statement  held,  there  be- 
ing a  house  on  the  farm,  that  it  could  not  be 
said  as  a  matter  of  law  that  he  had  aban- 
doned the  same  as  his  homestead  Zettle- 
moyer   v.    Mears    [Tex.   Civ.    App.]    80    S.   W. 

^  Business  homestead:  Where  one  was  un- 
able to  pursue  his  occupation  with  regularity 
because  of  ill  health.  Gibbs  v.  Hartenstein 
[Tex  Civ  App.]  81  S.  W.  59.  One  renting 
building  for  a  year,  reserving  a,  portion  for 


his  own  use,  and  on  renewing  lease  reserv- 
ing the  right  to  terminate  it  on  sixty  days' 
notice,  he  intending  to  resume  his  former 
mercantile  business  therein  held  not  an  aban- 
donment. Billings  V.  Matlage  [Tex.  Civ. 
App.]  82  S.  W.  805. 

42.  Widow  remarrying  and  moving  from 
homestead  with  intention  of  returning  if  she 
could  not  get  along  with  her  new  husband, 
held  abandonment.  Kloss  v.  Wylezalek,  207 
111.   328,   69  N.  E.   863. 

43.  A  declaration  being  essential,  that  the 
claimant  conveyed  his  homestead  is  imma- 
terial. Lewis  v.  Mauerman,  35  Wash.  156,  76 
P.  737.  Under  Const.  1898,  art.  246,  a  waiver 
must  be  in  writing  and  recorded.  Wilkins 
V.  Fremaux,  112  La.  921,  36  So.  805. 

44.  Homestead  not  waived  by  a  financial 
statement  of  husband  wherein  homestead 
was  listed  as  an  asset  and  not  claimed  as 
exempt.  Meyer  Bros.  Drug  Co.  v.  Bybee,  179 
Mo.  354,  78  S.  W.  579.  In  Georgia  such  power 
of  waiver  relates  exclusively  to  the  exemp- 
tion provided  by  the  constitution  of  1877. 
In  re  Reinhart,  129  F.    510. 

45.  Merki  v.  Merki  [111.]  72  N.  B.  9. 

46.  Thompson  Sav.  Bank  v.  Gregory  [Tex. 
Civ.  App.]  82  S.  W.  802.  Declaration  was  in 
mortgage.  There  had  been  no  designation 
of  the  homestead  under  the  statute.  Tem- 
ple V.  Walkins  Land  Co.  [Tex.  Civ.  App.]  81 
S.  W.  1188. 

47.  Mortgagor  living  in  Nebraska  mort- 
gaged farm  in  Texas,  stating  that  it  was  oc- 
cupied by  farm  help,  held  estopped  to  claim 
homestead  in  such  farm.  Thompson  Sav. 
Bank  v.  Gregory  [Tex.  Civ.  App.]  82  S.  W. 
802. 

48.  Warner  v.  Warner  [Cal.]  78  P.  24. 
The  only  effect  of  her  declaring  a  homestead 
thereon  Is  to  exempt  it  from  execution  sale, 
and  to  restrain  him  from  alienating  the 
property  without  her  consent.  Id.  She  has 
no  right  of  survivorship  In  the  property,  but 
on  his  death  it  will  vest  In  his  heirs,  dis- 
charged of  all  claim  or  interest  on  her  part 
by  virtue   of  such  declaration.     Id. 

49.  50.  National  Bank  of  Commerce  v. 
Chamberlain  [Neb.]  100  N.  W.  943. 

51.  See  2  Curr.  L.  220. 

52.  Generally  a  widow  has  no  homestead 
rights  in  property  of  which  her  husband  died 
seized  but  which  he  never  occupied  as  a 
homestead  [Ky.  St,  1903,  §§  1702,  1707].    Har- 


ris V.  Howard  [Ky.]  81  S.  W.  275. 
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widow  and  children.^'  The  rights  of  the  latter  in  the  same  are  almost  wholly 
statutory."*  It  does  not  survive  to  her  who  has  remarried  supposing  the  husband 
dead.°°  The  homestead  exceeding  the  statutory  exemption  in  value  and  being 
practically  indivisible,  the  widow  and  heirs  only  take,  as  a  homestead,  an  equitable 
interest  therein  to  the  value  of  the  statutory  exemption,"*  and  in  such  case  the 
court  may  order  the  sale'  of  the  entire  property,  setting  aside  from  the  proceeds 
the  amount  of  the  statutory  exemption,"'  and  the  widow  being  entitled  to  a  life 
estate,  such  money  should  be  invested  and  the  income  paid  her  during  her  life, 
and  at  her  death  the  principal  should  descend  as  in  the  case  of  other  exemptions."* 
The  fee  vesting  in  the  husband's  heirs,  the  widow  has  no  claim  on  the  homestead 
for  money  which  she  invested  therein  during  the  husband's  life."* 

A  widow  electing  in  favor  of  a  distributive  share,  the  homestead  right  is  ex- 
tinguished,'"  except  as  to  minor  children.*^     That  a  widower  elects  to  take  a  home- 


53.  Cross  V.  Benson  [Kan.]  75  "P.  558;  Bur- 
roughs V.  HoweU  County  [Mo.]  79  S.  W.  682. 

54.  Arkansas:  Under  Const.  1874,  art.  9,  § 
6,  after  death  of  widow  and  the  minority  of 
the  children,  or.  there  being  no  minor  chil- 
dren, after  the  "abandonment  of  the  home- 
stead, the  latter  becomes  an  asset  in  the 
husband's  estate.  McAndrew  v.  Hollings- 
worth  [Ark.]  81  S.  W.  610. 

Calltoiiiia:  Under  Code  Civ.  Proc.  §  1468, 
community  property  being  set  apart  to 
widow  as  probate  homestead,  on  death  of 
husband  leaving  no  minor  child,  the  widow 
takes  the  absolute  title.  Otto  v.  Long  [Cal.] 
77  P.   885. 

Florlflai  The  Constitution  of  1885  provides 
that  the  homestead  shall  inure  to  the  wldo"w 
and  heirs  and  compels  intestacy  so  far  as  the 
homestead  is  concerned.  Palmer  v.  Palmer 
[Fla.]   35  So.  983. 

nilnois:  On  the  death  of  the  householder 
the  homestead  by  operation  of  law  devolves 
upon  the  surviving  spouse  for  life,  and  upon 
the  children  during  the  minority  of  the 
youngest,  and  the  heirs  at  law  take  only  a 
reversionary  interest,  expectant  upon  the 
termination  of  the  estate  for  life  and  for 
years  created  by  the  statute.  Roberson  v. 
Tipple,  209  111.  38,  70  N.  B.  584.  There  being 
children  living  the  widow  does  not  take  a 
fee  to  the  property.  Hogue  v.  Steel,  207  111. 
340,  69  N.  B.  931.  The  abandonment  of  the 
homestead  by  the  mother  on  the  death  of 
the  father  deprives  the  minor  children  of 
their  homestead  rights.  Kloss  v.  Wylezalek, 
207  111.  328,  69  N.  E.  863. 

Kansas:  The  title  to  a  homestead  does  not 
descend  to  its  occupants  to  the  exclusion  of 
children  residing  elsewhere.  Mitchell  v. 
Mitchell  [Kan.]  77  P.  98.  To  make  a  devise 
of  a  homestead  subject  to  the  payment  of 
the  testator's  debts,  the  language  employed 
must  be  unequivocal  and  imperative.  Cross 
V.  Benson  [Kan.]   75  P.  558. 

Mississippi:  [See  2  Curr.  L.  220,  n.  57.] 
Under  Code  1892,  §§  1551-1553,  and  Acts  1900, 
p.  129,  c.  89,  children  of  decedent  cannot  com- 
pel the  latter's  widow  to  partition  or  ac- 
count for  use  of  exempt  property,  including 
homestead,  so  long  as  it  is  occupied  or  used 
by  her.     Martin  v.  Martin  [Miss.]  36  So.   523. 

Mlssonrl:  [See  2  Curr.  L.  220,  n.  57.]  A 
homestead  passing  to  the  widow  and  minor 
children,  the  children's  Interest  continues 
only  until  their  majority.  But  the  widow 
cannot  deprive  them  of  this  interest  [con- 
struing Gen.  St.   1865,  p.  449,  0.   111].     Simp- 


son v.  Scroggins  [Mo.]  81  S.  W.  1129.  The 
rights  of  minors  in  a  homestead  of  their  de- 
ceased father  begin  before  the  homestead 
is  set  off,  there  being  only  sixty-three  acres 
of  the  land  in  question,  and  only  one-half 
of  that  being  claimed  as  homestead.  Gor- 
man V.  Hale  [Mo.  App.]  82  S.  W.  1110. 

Nebraska:  [See  2  Curr.  L.  220,  n.  57.]  An 
administrator  has  neither  title  to,  nor  right 
of  possession  of  the  homestead.  License 
purporting  to  authorize  administrator's  sale 
held  void.  Tindall  v.  Peterson  [Neb.]  98  N. 
W.  688. 

OIilo:  Where  a  widow  and  heirs  join  In  a 
sale  of  the  homestead  to  pay  off  a  mortgage 
and  other  indebtedness,  held  the  widow  was 
entitled  to  receive  from  the  fund  her  dower 
Interest  and  the  statutory  $500  in  lieu  of 
the  homestead.  Bretz  v.  Moore,  4  Ohio  C.  C. 
(N.    S.)    556. 

55.  In  re  Harrington's  Estate,  140  Cal. 
244,  73   P.  1000. 

66.  Warden  v.  Wardell  [Neb.]  99  N.  W. 
674. 

57.  Wardell  v.  Wardell  [Neb.]  99  N.  W. 
674;  Hawpe  v.  Bumgardner  [Va.]  48  S.  E. 
554. 

58.  Wardell  v.  Wardell  [Neb.]  99  N.  W. 
674. 

59.  She  may  have  a  claim  against  her 
husband's  estate.  Roberson  v.  Tipple,  209 
111.  38,  70  N.  B.  584. 

60.  Bdinger  v.  Bain   [Iowa]   98  N.  W.   568. 

What  constitutes  an  election:  See  Elec- 
tion and  Waiver,  3  Curr.  L.  1177.  Exclusive 
occupancy  by  widow  for  seventeen  years, 
held  election  not  to  take  distributive  share. 
Huit  V.  Huit,  122  Iowa,  338,  98  N.  W.  123. 
A  widow  does  not,  by  qualifying  as  execu- 
trix of  her  deceased  husband,  waive  her 
right  to  a  homestead.  In  re  Firth's  Estate 
[Cal.]  78  P.  643.  Widow,  as  executrix,  ob- 
taining ordei  for  sale  of  homestead  and  re- 
taining one-third  of  proceeds,  held  to  elect 
to  take  a  distributive  share.  Bdinger  v. 
Bain  [Iowa]  98  N.  W.  568.  The  fact  that  the 
widow  Is  insane  and  confined  in  an  asylum 
does  not  have  any  bearing  upon  the  question 
as  to  whether  she  took  a  homestead  or  dower 
interest  in  the  property.  Higgins  v.  Hig- 
gins,  25  Ky.  D.  R.  919,  78  S.  W.  1124.  A 
widow  continuing  to  occupy  the  homestead 
may  elect  to  take  title  under  her  husband's 
will  without  subjecting  it  to  the  payment 
of  her  husband's  debts.  Cross  v.  Benson 
[Kan.]    75  P.  558. 
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stead  right  in  the  land  does  not  prevent  his  taking  an  interest  in  the  property  as 
heir  of  his  wife.*'' 

Rights  of  divorced  parties.^^ — ^In  most  states  a  decree  of  divorce  being  silent 
as  to  the  homestead  it  remains  in  the  possession  of  the  party  holding  the  record 
title,  discharged  of  all  homestead  rights  and  claims  of  the  other  party."*  After 
decree  of  divorce  the  husband  has  no  right  of  possession  in  the  wife's  separate 
property  merely  because  such  property  was  occupied  as  a  homestead  while  the  mar- 
riage relation  subsisted."*  On  divorce,  the  homestead  being  community  property, 
and  the  custody  of  minor  children  being  awarded  to  the  wife,  the  husband's  home- 
stead rights  revive  on  her  death."" 

Claim  to  reimbursement  for  expenditures. — ^A  life  tenant  ia  a  homestead,  who, 
in  order  to  preserve  the  estate,  has  paid  off  and  discharged  an  incumbrance  upon 
the  fee,  is  entitled  to  reimbursement  from  the  reversioners  or  remaindermen."^ 

§  9.  Exemption  of  proceeds  of  homestead  or  of  substituted  properties'^ — A 
debtor  may  sell  his  homestead,  and  reinvest  the  money  in  another,  and  the  latter 
will  not  be  subject  to  general  debts  to  which  the  former  was  not,"''  though  in  some 
states  it  is  subject  to  debts  contracted  in  the  interim.'^"  In  some  states  the  ex- 
emption follows  the  fund.'^  A  waiver  of  homestead  being  good  against  the  land, 
it  is  good  against  the  proceeds  thereof.'^  While  statutes  generally  permit  the  ac- 
quirement of  a  new  homestead  in  the  place  and  stead  of  the  old  one,  still  that 
acquired  must  be  such  as  the  law  authorizes  when  the  change  is  made.'^ 


61.  Under  Ky.  St.  1903,  §  1707,  where  the 
widow  elects  to  take  dower  in  lieu  of  home- 
stead, the  Infant  children's  right  to  a  home- 
stead attaches  to  the  land  set  apart  for 
dower.     Hanna's   Assignees   v.    Gay,    25    Ky. 

•  K  E.  1794,  78  S.  W.  916. 

62.  Hays  v.  Marsh,  123  Iowa,  81,  98  N.  W. 
604. 

63.  See  2  Curr.  L.  220,  n.  58. 

64.  Considering  Kurd's  Rev.  St.  1901,  o. 
52,  §  5.  Barkman  v.  Barkman,  209  111.  269, 
70  N.  E.  652. 

NOTE.  Effect  of  divorce  on  homestead 
rights:  A  husband  liable  for  the  support  of 
his  children  does  not  lose  his  homestead 
rights  In  his  land  by  reason  of  a  divorce. 
Redfern  v.  Renfern,  38  111.  509;  Byers  v.  By- 
ers  21  Iowa,  268;  Biffle  v.  PuUam,  114  Mo. 
60.  This  Is  so  though  the  custody  of  the 
children  be  awarded  to  the  wife.  Woods  v. 
Davis,  34  Iowa,  264.  And  In  Doyle  v.  Coburn, 
6  Allen  [Mass.]  71,  It  was  held  that  a  hus- 
band does  not  lose  his  homestead  rights  even 
where  the  custody  of  the  child  Is  awarded 
to  the  mother,  as  he  may  adopt  other  mem- 
bers of  his  household;  and  it  Is  not  lost  by 
death  or  absence  of  wife  and  children,  and 
It  Is  for  the  benefit  of  the  husband  as  well 
as  the  wife. 

But  where  the  homestead  Is  given  to  a 
"head  of  a  family,"  and  the  husband  has  no 
family  of  his  own  dependent  on  him  residing 
on  the  land,  and  the  wife  has  the  care  and 
support  of  the  children,  a  finding  that  he 
has  abandoned  the  idea  of  having  a  home- 
stead for  a  family,  and  had  ceased  to  be  the 
head  of  a  family  after  his  divorce,  will  be 
sustained.     Cooper  v.  Cooper.  24  Ohio  St.  488. 

After  divorce,  a  husband  may  convey  to 
his  former  wife  his  Interest  In  the  home- 
stead, and  a  mortgage  made  Dy  her  on  the 
same  after  such  conveyance  will  be  valid. 
Grupe  V.  Byers,  73  Cal.  271.  ^^      .,„ 

Generally  the  court  in  rendering  the  de- 
cree of  divorce  may  make  an  equitable  dis- 


tribution of  the  property,  and  may  aw^ard 
the  homestead  to  one  of  the  parties.  Lowell 
V.  Lowell,  55  Cal.  316;  Snodgrass  v.  Snod- 
grass,  40  Kan.  494;  Cole  v.  Cole,  27  Wis. 
531;  Harran  v.  Harran,  85  Wis.  299;  Cole  v. 
Cole,  23  Iowa,  433;  Brandon  v.  Brandon,  14 
Kan.  342;  Webster  v.  Webster,  64  Wis.  438. 
But  the  decree  of  divorce  making  no  disposi- 
tion of  the  husband's  homestead  the  divorced 
wife  has  no  claim  thereto.  Heaton  v.  Saw- 
yer, 60  Vt.  495;  Stahl  v.  Stahl,  114  111.  375. 
From  note  to  Rosholt  v.  Mehus  [N.  D.]  23 
L.  R.  A.  239. 

es.     Cizek  V.  Cizek  [Neb.]  96  N.  W.  657. 

66.  Stone  v.  McClellan  [Tex.  Civ.  App.]  81 
S.  W.  751. 

67.  Tindall  v.  Peterson  [Neb.]  98  N.  W. 
688. 

68.  See  2  Curr.  L.  221. 

69.  Fitch  V.  Duokwall,  25  Ky.  L.  R.  1535, 
78  S.  W.  185.  But  he  cannot  sell  his  home- 
stead, and  convert  It  Into  personalty,  and  use 
the  funds  in  trading  for  an  indefinite  time, 
and  then  invest  them  in  another  homestead, 
and  claim  it  as  exempt  from  his  antecedent 
debts.  Fitch  v.  Duckwall,  25  Ky.  L.  R.  1536, 
78  S.  W.  185;  Bohannon  v.  Clark,  25  Ky.  Ia  R. 
1710,  78  S.  W.  479.  May  give  the  money  to 
his  wife  and  allow  her  to  take  title  to  sec- 
ond homestead  In  her  own  name.  Id.  See  2 
Curr.  L.  221,  n.  66. 

70.  Code  1897,  §  2976.  Bdinger  v.  Bain 
[Iowa]   98  N.  W.  668. 

71.  Where  wife  Invested  proceeds  In  land 
not  a  homestead,  taking  title  in  her  own 
and  her  husband's  names,  held  his  share  lia- 
ble to  be  taken  by  creditors  after  allowing 
the  statutory  homestead  to  the  wife  out  of 
the  entire  tract,  and  after  reimbursing  her 
for  money  paid  by  her  for  her  husband  in 
the  purchase  of  the  land.  Bohannon  v. 
Clark,  25  Ky.  L.  R.  1710,  78  S.  W.  479. 

78.  Rosser  v.  Florence,  119  Ga.  250,  45  S. 
E.  975. 

73.    Construing  Code  1873,  9  1995,  and  Code 
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§  10.  Remedies  and  procedure.  Remedies  by  suit  or  action.''* — In  actions 
to  foreclose  a  lien  on/"  or  enjoin  the  sale  of,"  the  homestead,  the  general  rules  as 
to  burden  of  proof  and  preponderance  of  evidence  prevail. 

Remedies  of  creditors  against  excess.'''' — The  homestead  exceeding  the  statu- 
tory amount,  the  creditors  are  entitled  to  the  excess,"  and  it  being  indivisible  they 
may,  under  some  of  the  statutes,  enforce  a  sale  thereof,"  but  the  homestead  ex- 
emption must  be  set  out  from  the  proceeds  before  the  latter  are  distributed.** 
Statutory  provisions  must  be  followed. °^ 


HOMICIDE. 


§  1.     Elements    of    Crime    In    General    and 
Parties  Thereto   (1648). 

§  2.     Mnrder  (1644). 

§  3.     Manslaughter  (1645). 

§  4.     Assault    with    Intent    to    KUl    or    do 
Great  Bodily  Harm  (1646). 

§  5.    Justification  and  Bxcnse    (1647). 

§  6.     Indictment  or  Information   (1649). 

§  7.     Evidence   (1651). 

A.  Presumptions    and    Burden    of    Proof 
(1651). 


Jus- 


B.  Admissibility  In  General  (1651). 

tlflcation    (1656). 

C.  Dying-  Declarations  (1658). 

D.  Sufficiency  (1659). 
§  8.    Trial  and  Punishment   (1661). 

Conduct  of  Trial  in  General  (1661). 
Instructions    (1661).     Harmless   Error 

(1668). 
Verdict  (1669). 


A. 
B. 


D.  Punishment  (1669). 


§  1.  Elements  of  crime  in  general  and  parties  thereto.'^ — ^Eesponsibility  for 
homicide  exists  though  the  injury  inflicted  be  not  the  sole  cause  of  death  if  it 
proximately  contribute  thereto. '^  That  the  injury  was  intended  for  another  than 
deceased  is  immaterial.'*  General  rules  governing  principals  and  accessories"  and 
the  responsibility  of  conspirators  apply.**    It  is  murder  to  aid  or  abet  a  suicide.*' 


1897,  §  2977,  as  to  contiguous  and  noncon- 
tiguous lots.  White  V.  Danforth,  122  Iowa, 
403,   98  N.   W.   136. 

74.  See   2  Curr.  L.  222,  223. 

75.  In  an  action  to  foreclose  a  mechanic's 
lien  on  a  homestead,  the  wife  setting  up  the 
defense  that  she  did  not  Join  in  the  acknowl- 
edgment, must  prove  the  same  by  a  prepon- 
derance of  evidence.  Moreno  v.  Spencer  & 
Bro.  [Tex.  Civ.  App.]  82  S.  W.  1054. 

76.  Plaintiff  seeking  to  enjoin  sale  of 
homestead  on  the  ground  that  the  property 
is  rural  in  its  character,  must  prove  the 
same.  Harris  v.  Matthews  [Tex.  Civ.  App.] 
81  S.  W.  1198. 

77.  See   2   Curr.   L.    223. 

78.  A  bankrupt  occupying  land  as  a  home- 
stead under  a  contract  to  purchase,  his  trus- 
tee in  bankruptcy  may  redeem  the  land  and 
subject  such  portion  of  it  as  does  not  con- 
stitute the  bankrupt's  homestead  to  the  pay- 
ment of  his  debts.  Duffleld  v.  Dosh  [Iowa] 
99  N.  W.   1074. 

79.  80.  Weber  v.  Gardner  [Ky.]  80  S.  W. 
481. 

81.  There  being  a  surplus,  the  property 
cannot  be  levied  and  sold  on  execution  or 
attachment  after  notice  of  its  homestead 
character  has  been  duly  served  on  the  sher- 
iff. The  proceeding  must  be  under  §§  6204- 
6212  of  Cobbey's  Ann.  St.  National  Bank  of 
Commerce  v.  Chamberlain  [Neb.]  100  N.  W. 
943. 

82.  See  2  Curr.  L.   223. 

83.  If  one  unlawfully  wounds  another 
and  thereby  hastens  or  accelerates  his  death 
by  reason  of  some  previously  existing  dis- 
order, he  is  guilty  of  homicide.  Hopkins  v. 
Com.,  25  Ky.  L,.  R.  2117,  80  S.  W.  156. 
Where  the  wound  inflicted  is  in  itself  dan- 
gerous to  life,  mere  erroneous   treatment  of 


It  affords  no  protection  against  a  charge  of 
unlawful  homicide.  Thomas  v.  State,  139 
Ala.  80,  36  So.  734. 

84.  See  2  Curr.  L,.  224,  n.  10.  To  point  a 
loaded  pistol  at  another  within  shooting  dis- 
tance with  threats  is  to  assault  with  a 
deadly  weapon,  though  the  person  assaulted 
is  mistaken  for  another  person.  People  v. 
Wells  [Cal.]  78  P.  470.  One  who  strikes  at 
a  person  in  self-defense  but  in  so  doing 
wounds  another  is  not  guilty  of  malicious 
stabbing  with  intent  to  kill.  O'Rear  v.  Com 
25  Ky.  L.  E.  1537,  78  S.  W.  407.  In  deter- 
mining the  degree  of  the  homicide  it  Is  im- 
material whether  defendant  Intended  to  kill 
the  person  actually  slain  or  another.  The 
degree  will  be  the  same  that  it  would  have 
been  had  the  blow  taken  effect  as  intended 
or  defendant  not  been  mistaken  as  to  the 
identity  of  his  victim.  People  v.  Suesser  142 
Cal.  364,  75  P.  1093.  Where  an  uninterested 
by-stander  is  killed  by  a  blow  intended  for 
another,  the  degree  of  the  crime  is  the 
same  that  it  would  have  been  had  the  blow 
taken  effect  on  the  person  intended.  Wheat- 
ley  v.  Com.  [Ky.]  81  S.  W.  687.  Defendant 
shot  at  paramour  and  killed  wife.  Rowland 
V.  State  [Miss.]  35  So.  826.  Murder  in  first 
degree.  State  v.  Bectsa  [N.  J.  Err.  &  App.] 
58  A.  933.  If  a  person,  while  maliciously 
attempting  to  kill  another,  unintentionally 
kills  a  third  person,  towards  whom  he  en- 
tertains no  malice,  it  is  murder.  Wheatley 
V.   Com.    [Ky.]    81   S.   W.    687. 

85.  Evidence  held  to  authorize  a  charge 
on  the  doctrine  of  principals.  Collins  v. 
State  [Tex.  Cr.  App.]  81  S.  W.  300.  Where 
defendant  was  present  at  the  scene  of  the 
homicide,  but  did  not  aid  or  participate 
therein,  the  mere  fact  that  he  concealed  the 
offense    for    a    time,    or    failed    to    report    it 
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§  2.  Murder  is  the  imlawful  killing  of  a  human  being  with  maHce  afore- 
thought/' express  or  implied.^'  An  actual  intent  to  tale  life  is  not  a  necessary 
ingredient  in  murder  any  more  than  it  is  in  manslaughter/"  but  a  person  so  drunk 
as  to  be  unable  to  entertain  a  design  to  kill  cannot  be  convicted  of  murder."  If 
an  escaped  misdemeanor  convict  slay  an  officer  to  prevent  capture,  he  is  guilty 
of  murder  whether  the  officer  had  a  warrant  or  not.'" 

Degrees."^— In  nearly  all  the  states  murder  is  now  divided  by  statute  into  two 
degrees,  including  in  the  first  or  more  heinous  degree  all  forms  of  premeditated 
or  deliberate  murder  in  general  and  specifically  such  murders  as  from  their  nature 
show  deliberation  and  premeditation,^*  and  all  murder  committed  in  the  commis- 
sion or  attempting  to  commit  certain  felonies.'" 

Murder  in  the  second  degree  is  variously  defined  ia  different  states,  the  in- 
tention being  to  include  therein  aU  murder  not  denounced  as  of  the  first  degree." 


■would  not  make  him  guilty  of  any  offense. 
Monroe  v.  State  [Tex.  Cr.  App.]  81  S.  W. 
726.  Where  one  person  inflicts  a  mortal 
wound,  but  another  is  present  and  aids  and 
assists,  the  latter  may  be  convicted  [Rev. 
Code  1852,  o.  133,  §  1].  State  v.  Brinte  [Del.] 
58  A.  258;  State  v.  Nargashian  [R.  I.]  58 
A.  953.  An  accomplice  may  aid  and  abet 
without  taking  physical  part  in  the  actual 
violence.  People  v.  Moran  [Cal.]  77  P.  777. 
One  who  takes  part  in  a  flght  preceding  a 
homicide  and  calls  on  others  to  kill  deceased 
may  be  convicted  as  a  principal.  United 
States  V.  Densmore  [N.  ]M.]  75  P.  31.  Aban- 
donment of  the  conflict  by  one  aiding  and 
abetting,  before  the  actual  killing  will  not 
entitle  the  aider  to  an  acquittal  unless  his 
principal  had  knowledge  of  the  abandonment. 
Wilson  V.  U.  S.   [Ind.   T.]   82  S.  W.  924. 

86.  Where  it  appears  that  defendant  and 
others  acted  with  a  common  purpose  in  con- 
cert with  one  another  to  take  deceased's 
life,  each  is  guilty  no  matter  which  did  the 
killing.  Pen.  Code,  §  29,  makes  each  a  prin- 
cipal and  responsible  for  acts  of  tlie  other 
(People  V.  Lagroppo,  90  App.  Div.  219,  86 
N.  T.  S.  116),  and  where  both  are  charged 
with  the  murder,  both  may  be  convicted  on 
evidence  that  shows  that  either  of  them 
struck  the  fatal  blow  (Morgan  v.  State  [(3a.] 
48  S.  E.  9).  Where  two  persons  shoot  at 
another  and  only  one  shot  takes  effect,  both 
cannot  be  convicted  of  his  murder  unless 
there  Is  evidence  of  a  conspiracy  between 
them.  Anderson  v.  State,  119  Ga.  441,  46  S. 
E.    639. 

87.  An  accessory  before  the  fact  to  sui- 
cide may  be  prosecuted  as  a  principal  in  the 
second  degree  in  murder  under  the  statute 
providing  for  the  prosecution  of  accessories 
as  principals.  Com.  v.  Hicks  [Ky.]  82  S. 
W.  265;  State  v.  Brinte  [Del.]  58  A.  258; 
State  V.    Scott    [Del.]    57   A.    534. 

88.  See  2  Curr.  D.  224.  Which  is  a  con- 
dition of  the  mind  which  shows  a  heart  re- 
gardless of  social  duty  and  feeling  and  bent 
on  mischief,  the  exercise  of  which  is  in- 
ferred from  acts  done  or  words  spoken. 
Connell  v.  State  [Tex.  Cr.  App.]  81  S.  W. 
746.  Malice  aforethought,  either  express  or 
implied,  is  manifested  by  the  doing  of  an 
unlawful  and  felonious  act  intentionally  and 
without  legal  cause  or  excuse;  and  does  not 
imply  a  pre-existing  hatred  or  enmity  to- 
ward the  individual  injured.  People  v.  Balk- 
well,  143  Cal.  269,  76  P.  1017.  A  deliberate 
purpose  to  kill  another  may  be  shown  from 


the  circumstances  attending  the  act,  such 
as  the  use  of  a  deadly  weapon,  knowing  it 
to  be  such,  lying  in  wait,  preconcerted  plans, 
or  the  preparation  of  instruments.  State  V. 
Brinte  [Del.]  58  A.  258;  People  v.  Koepping, 
178  N.  T.  247,  70  N.  E.  778;  State  v.  Capps, 
134  N.  C.  622,  46  S.  E.  730.  Use  of  deadly 
weapon  is  not  conclusive  as  to  malice,  but 
its  intentional  use  in  a  manner  to  effect 
death  may  raise  the  inference.  Coolman  v. 
State   [Ind.]    72  N.   E.   568. 

89.  State  V.  Scott  [Del.]  57  A.  534;  State 
V.  Brinte  [Del.]  58  A.  258.  Implied  malice 
must  be  defined  in  cases  where  presented. 
Connell  v.  State  [Tex.  Cr.  App.]  81  S.  W. 
746.  Malice  against  the  particular  person 
killed  is  not  necessary.  Bell  v.  State  [Ala.] 
37  So.  281.  Express  malice  Is  shown  by  evi- 
dence of  a  sedate,  deliberate  purpose  and  a 
formed  design  to  kill  another.  State  v. 
Brinte  [Del.]  68  A.  258.  Implied  malice  is 
an  inference  or  conclusion  of  law  from  the 
facts  found  by.  the  Jury.  Id.  Is  implied 
when  an  act  dangerous  to  others  is  done  so 
recklessly  or  wantonly  as  to  evince  de- 
pravity of  mind  and  a  disregard  of  human 
life,  and,  if  the  death  of  any  person  Is 
caused  by  such  an  act  it  is  murder.  State 
V.  Capps,  134  N.  C.  622,  46  S.  B.  730. 

90.  2  Bishop  Cr.  Law,  §§  676,  679;  State  v. 
Halliday,  112  La.  846,  36  So.  753;  State  v. 
Capps,  134  N.  C.  622,  46  S.  B.  730.  Murder 
by  abortion.  People  v.  Balkwell,  143  Cal. 
259,  76  P.  1017.  "Drugging"  man  to  rob 
him.     State  v.  Burns  [Iowa]    99  N.  W.   721. 

91.  State  V.  Corrivau  [Minn.]  100  N.  W. 
638.  Voluntary  intoxication,  not  resulting 
in  a  fixed  or  settled  frenzy  or  insanity,  either 
permanent  or  intermittent,  does  not  excuse 
or  mitigate  any  degree  of  unlawful  homicide 
below  murder  in  the  first  degree.  Thomas 
V.  State  [Fla.]  36  So.  161. 

92.  WilUford   v.   State    [Ga.]    48   S.   E.    962. 

93.  See  2  Curr.  L.  224. 

04.  Such  as  poison,  torture,  lying  in  wait, 
etc.  In  Delaware  murder  in  the  first  degree 
Is  where  the  crime  of  murder  is  committed 
with  express  m.alice  aforethought  or  in  per- 
petrating or  attempting  to  perpetrate  any 
crime  punishable  with  death  [Rev.  Code 
1852,  c.  127,  §§  1,  2].  State  v.  Brinte  [Del.] 
58  A.  258;   State  v.  Emory  [Del.]   68  A.   1036. 

95.  Attempt  to  rob.  Lindsay  v.  State,  4 
Ohio  C.   C.    (N.   S.)    409. 

06.  Murder  in  the  second  degree  Is  the 
wrongful  killing  of  a  human  being  with 
malice   aforethought,    but   without   delibera- 
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In  those  forms  of  mtirder  which  are  specifically  denounced  as  murder  in  the 
first  degree  no  actual  intent  to  take  life,  is  necessary/'  but  ordinarily  there  must 
be  deliberation  and  premeditation,  though  there  need  be  no  appreciable  time  be- 
tween the  formation  of  the  intent  to  kill  and  the  killing.^'  No  niotive  is  neces- 
sary if  the  fact  of  deliberate  murder  otherwise  appears.*" 

Attempts.^ 

§  3.  Manslaughter.^ — Manslaughter  embraces  all  forms  of  criminal  homicide 
from  which  malice  or  an  intent  to  kill  is  absent.^  Thus,  it  is  manslaughter  if  the 
homicide  is  committed  unintentionally  in  the  commission  of  an  unlawful  act,*  or 
in  sudden  combat,'  or  in  the  heat  of  passion*  produced  by  reasonable  provocation,'^ 
and  before  the  lapse  of  reasonable  cooling  time.*    Voluntary  manslaughter  is  the 


tlon.  state  v.  Robertson,  178  Mo.  496,  77  S. 
W.  528.  In  Delaware  murder  In  the  second 
degree  is  where  the  crime  la  committed 
otherwise  than  with  express  malice  afore- 
thought, or  In  perpetrating  or  attempting  to 
perpetrate  a  capital  offense,  but  with  malice 
aforethought  implied  by  law  [Rev.  Code  1852, 
c.  127,  §§  1,  2].  State  v.  Brlnte  [Del.]  58  A.  258. 
"Without  a  deliberate  design  to  take  life. 
State  V.  Emory  [Del.]  58  A.  1036. 

97.  All  murder  perpetrated  by  means  of 
poison  administered  ■with  a  bad  motive  or  in- 
tent is  murder  in  the  first  degree  whether 
or  not  there  was  a  specific  intent  to  kill. 
Deceased  was  "drugged"  probably  for  pur- 
pose of  robbery.  State  v.  Burns  [Iowa]  99 
N.  W.  721.  In  murder,  in  attempt  to  com- 
mit felony,  the  element  of  intent  to  kill  is 
not  necessary.  It  Is  murder  in  the  first  de- 
gree though  accidental.  People  v.  Milton 
[Cal.]  78  P.  549;  Lindsay  v.  State,  4  Ohio  C. 
C.    [N.   S.]    409. 

98.  People  v.  Suesser,  142  Cal.  354,  75  P. 
1093;  State  v.  Emory  [Del.]  58  A.  1036;  Peo- 
ple V.  Boggiano  [N.  T.]  72  N.  B.  101.  De- 
fendant approached  deceased  with  intention 
of  killing  him  if  he  di4  not  sign  a  note. 
State  V.  Robertson,  178  Mo.  496,  77  S.  "W.  528. 
Instruction  defining  degrees  based  on  the 
existence  of  express  and  implied  malice  held 
a  proper  definition.  Smith  v.  State  [Tex.  Cr. 
App.]  78  S.  W.  694.  That  defendant  seized 
the  club  with  which  he  slew  deceased  from 
the  hand  of  another  is  sufficient  evidence  of 
premeditation  to  authorize  an  Instruction  on 
first  degree  murder.  State  v.  Puller  [Iowa] 
100  N.  W.  1114.  One  so  drunk  as  to  be  unable 
to  form  a  specific  intent  to  take  life  cannot 
be  guilty  of  murder  in  the  first  degree.  State 
V.  Hertzog  [W.  Va.]  46  S.  B.  792.  Delibera- 
tion and  premeditation  may  be  Inferred  from 
such  circumstances  as  111  will,  previous  diffi- 
culty between  the  parties,  and  declarations 
of  Intent  to  kill  before  or  after  the  killiitg. 
State  V.  Hunt,  134  N.  C.  684,  47  S.  B.  49. 

99.  State  V.  Jaggers  [N.  J.  Err.  &  App,] 
58  A.  1014;  Robinson  v.  State  [Neb.]  98  N. 
W.  694;  Linie  v.  State  [Neb.]  100  N.  W.  316; 
People  V.  Koepping,  178  N.  T.  247,  70  N.  E. 
778. 

1.  See  2  Curr.  L.  224. 

2.  See  2  Curr.  L.  225. 

3.  State  V.  Brinte  [Del.]  58  A.  258.  The 
unlawful  killing  of  another  without  malice, 
express  or  Implied.  State  v.  Emory  [Del.] 
58  A.  1036.  Where  one  having  an  imperfect 
right  of  self  defense  assaults  another  with- 
out Intending  to  kill  him,  he  is  guilty  only 
of  manslaughter,  not  of  murder  in  the  sec- 
ond   degree.     Chambers    v.    State     [Tex.    Cr. 


App.]  79  S.  W.  572.  By  statute  in  Texas  no 
presumption  of  intent  to  kill  exists  where 
the  instrument  used  is  one  not  likely  to 
produce  death  unless  the  manner  of  use 
shows  such  intent  [Pen.  Code  1895,  art.  717]. 
Posey  V.  State  [Tex.  Cr.  App.]  78  S.  W.  689. 
Where  a  wife  slays  her  husband  because  she 
believes  he  is  unfaithful  she  is  guilty  at 
least  of  manslaughter.  Scott  v.  State  [Tex. 
Cr.  App.]   81  S.  W.   47. 

4.  Pointing  loaded  pistol  at  another.  Ford 
V.   State   [Neb.]    98  N.   W.   807. 

5.  Reynolds  v.  Com.  [Ky.]  82  S.  W.  233, 
978;  Williams  v.  State  [Ala.]  37  So.  228.  De- 
fendant went  to  deceased's  house  for  unlaw- 
ful purpose  and  killed  him  in  self-defense. 
Nicks  V.  State  [Tex.  Cr.  App.]  79  S.  W.  35. 
Provocation  of  difficulty  on  casual  meeting 
and  seeking  for  purpose.  Bearden  v.  State 
[Tex.  Cr.  App.]  79  S.  W.  37.  Defendant  fol- 
lowed up  one  who  had  attacked  him  and  then 
withdrawn  from  the  fight.  McMahon  v. 
State  [Tex.  Cr.  App.]  81  S.  W.  296. 

6.  Ray  v.  State  [Tex.  Cr.  App.]  81  S.  W. 
737;  Thomas  v.  State,  139  Ala.  80,  36  So.  734 
Bowles  v.  Com.    [Va.]   48  S.  E.  527. 

7.  Adultery  with  defendant's  wife.  Can 
ister  v.  State  [Tex.  Cr.  App.]  79  S.  W.  24 
Rowland  v.  State  [Miss.]  35  So.  826.  Out- 
rage on  defendant's  daughter.  State  v. 
Cooper,  112  La.  281,  36  So.  350.  Indecent  ad- 
vances to  defendant's  sister  held  not  shown 
Plores  V.  State  [Tex.  Cr.  App.]  79  S.  W.  80S 
Calling  defendant  a  son  of  a  b — h  held  no 
slander  of  his  mother.  Hayman  v.  State 
[Tex.  Cr.  App.]  83  S.  W.  204.  No  mere  words 
however  insulting  will  reduce  a  homicide 
below  the  degree  of  murder.  Wilson  v.  State 
[Ala.]  37  So.  93.  Where  committed  with  a 
deadly  weapon.  State  v.  Bmory  [Del.]  58  A. 
1036.  Deceased's  refusal  to  sign  note  with 
defendant,  his  son-in-law,  to  relieve  great 
financial  distress  which  deceased  was  in  no 
way  responsible  for,  is  no  mitigation  or  ex- 
tenuation. State  V.  Robertson,  178  Mo.  496,  77 
S.  W.  528.  Circumstances  of  murder  of  wife 
held  to  present  no  issue  of  manslaughter. 
Smith  V.  State  [Tex.  Cr.  App.]  78  S.  W.  694. 
Statements  by  deceased  about  defendant's 
daughter  but  never  communicated  to  defend- 
ant cannot  be  shown.  MoVey  V.  State  [Tex. 
Cr.  App.]   81  S.  W.  740. 

8.  That  deceased  had  accused  defendant 
and  wife  of  having  a  venereal  disease  is  no 
extenuation,  the  words  being  spoken  direct- 
ly to  defendant  and  the  killing  not  occurring 
until  after  lapse  of  ten  days.  Townsell  v. 
State  [Tex.  Cr.  App.]  78  S.  W.  938.  Shooting 
on  first  meeting  after  information  of  adul- 
tery with  wife.     Canister  v.   State   [Tex.   Cr. 
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unlawful  intentional  killing  of  another  without  malice,'  and  involuntary  man- 
slaughter is  the  killing  of  another  in  doing  some  unlawful  act  but  without  inten- 
tion to  kill.^"  To  constitute  manslaughter  in  Texas  there  must  he  an  intent  to 
kill  or  inflict  serious  bodily  injury,  and  if  the  weapon  used  is  not  of  itself  a  deadly 
one,  the  jury  must  gather  the  intent  from  the  manner  of  its  use.^^  Fear  of  death 
at  the  hands  of  another  is  no  mitigation.^^  Degrees  of  manslaughter  in  several 
states  are  referred  to  in  the  note.^* 

Second  degree  includes  all  culpable  homicides  not  murder  nor  manslaughter  in 
the  first  degree.^* 

§  4.  Assault  with  intent  to  hill  or  do  great  bodily  harm." — To  constitute  an 
assault  with  intent  to  murder,  the  circumstances  must  have  been  such  that  had 
the  one  assaulted  died  from  the  injuries,  the  assailant  would  have  been  guilty  of 
murder.^"  Conversely,  circumstances  that  will  reduce  the  assault  below  the  grade 
of  assault  with  iutent  to  murder  must  be  such  as  had  death  ensued  the  crime  would 
have  been  manslaughter  merely.^''  It  is  immaterial  whether  the  murder  would 
have  been  of  the  first  or  second  degree,^*  and  hence  premeditation  is  not  a  neces- 
sary element,^"  but  malice  must  be  shown.^"    The  legal  presumption  of  intent  to 


App.]  79  S.  W.  24.  Lapse  of  month  after 
learning  of  advances  to  sister.  Flores  v. 
State  [Tex.  Cr.  App.]  79  S.  "W.  808.  Ques- 
tion of  time  is  one  of  fact.  State  v.  Cooper, 
112  La.  281,  36  So.  350.  KiUlng  fifteen  or 
twenty  minutes  after  blow  on  head,  defend- 
ant in  meantime  loading  gun.  Hayman  v. 
State   [Tex.  Cr.  App.]   83  S.  "W.  204. 

0.  Montgomery  v.  Com.  [Ky.]  81  S.  W. 
264;  State  v.  Cooper,  112  La.  281,  36  So.  350. 
The  killing  must  be  willful  or  intentional. 
Wheatley  v.  Com.  [Ky.]  81  S.  "W.  687. 

10.  And  this  may  be  either  where  the  act 
Is  directed  against  the  person  killed  or 
where  it  is  directed  against  another  person 
or  thing  and  kills  one  not  intended  to  be 
hurt.  Montgomery  v.  Com.  [Ky.]  81  S.  W. 
264.  Repelling  assault  with  unnecessary 
force  causing  death.  People  v.  Taylor,  92 
App.  Dlv.  29,  86  N.  T.  S.  996.  Involuntary 
manslaughter  is  where  one  doing  an  unlaw- 
ful act  not  felonious  nor  tending  to  great 
bodily  harm,  or  doing  a  lawful  act  without 
proper  caution  or  requisite  skill,  undesigned- 
ly kills  another.  An  intoxicated  man  care- 
lessly flourishing  a  pistol  who  shoots  a  by- 
stander during  an  attempt  to  disarm  him  is 
not  entitled  to  a  charge  on  Involuntary  man- 
slaughter. Selby  V.  Com.,  25  Ky.  L  R.  2209, 
80  S.  W.  221.  The  mere  fact  that  the  pistol 
which,  accidentally  discharged,  killed  de- 
ceased, was  being  carried  by  defendant  con- 
cealed contrary  to  law  does  not  make  a  case 
of  manslaughter.  Potter  v.  State,  162  Ind. 
213,  70  N.  B.  129. 

11.  Posey  V.  State  [Tex.  Cr.  App.]  78  S.  W. 
689:  Connell  v.  State  [Tex.  Cr.  App.]  81  S. 
W  746;  Perrln  v.  State  [Tex.  Cr.  App.]  78 
S  'w  930.  Knife  held  deadly.  Connell  v. 
State' [Tex.  Cr.  App.]  81  S.  W.  746;  Baker  v. 
State    [Tex.   Cr.  App.]   81   S.  W.  1215. 

12.  State  V.  Nargashlan  [R.  L]  58  A.  953. 

13.  First  degree  J  Manslaughter  Is  the  un- 
lawful killing  of  a  human  being  without 
malice;  that  Is  the  unpremeditated  result  of 
passion,  heated  blood  caused  by  a  sudden, 
Bufflcient  provocation.  Thomas  v.  State 
[Ala.]    36    So.   734;   Williams   v.    State    [Ala.] 
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14.  Parker  v.   Territory   [Okl.]    78   P.   81. 


Third  degree  cannot  exist  where  the  kill- 
ing was  Intentional.  State  v.  Robertson,  178 
Mo.   496,  77  S.  -W.'52S. 

Fourth  degree  Includes  every  homicide  not 
iustiflable  or  excusable  which  was  man- 
slaughter at  the  common  law  and  which  is 
not  declared  to  be  manslaughter  in  some 
other  degree  [Rev.  St.  1889,  §  3477).  State  v. 
Weakley,  178  Mo.  413,  77  S.  W,  B25. 

15.  See  2  Curr.  L.  225. 

16.  State  V.  Scott  [Del.]  57  A.  534.  Evi- 
dence held  to  raise  issue  of  self-defense  and 
aggravated  assault.  Robertson  v.  State 
[Tex.  Cr.  App.]  80  S.  W.  1000.  Adultery 
with  wife.  Canister  v.  State  [Tex.  Cr.  App.] 
79  S.  W.  24;  Loyd  v.  State  [Tex.  Cr.  App.] 
81  S.  W.  293;  Davis  v.  State  [Ark.]  82  S.  W. 
167.  Aggravated  assault.  Lozano  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  37.  One  accused  of 
crime  seeking  his  accuser  and  provoking 
difficulty  not  for  purpose  of  killing  or  in- 
flicting serious  bodily  Injury  is  guilty  only 
of  aggravated  assault.  Beard  v.  State  [Tex. 
Cr.  App.]  81  S.  W.  33.  No  intent  to  kill  can 
exist  where  a  house  was  between  defendant 
and  prosecutor  when  the  shots  were  fired. 
Lott  V.  State  [Miss.]  36  So.  11. 

17.  Indecent  overtures  to  defendant's  sis- 
ter held  not  shown,  nor  that  assault  was 
made  on  first  meeting.  Flores  v.  State  [Tex. 
Cr.  App.]  79  S.  W.  808.  Defendant  committed 
assault  some  time  after  hearing  of  Intimacy 
with  wife  but  at  first  meeting  after  becom- 
ing convinced  of  its  truthfulness.  Loyd  v. 
State  [Tex.  Cr.  App.]  81  S.  W.  293.  A  wound- 
ing with  a  dangerous  weapon  not  resulting 
in  death  when  on  sufiiclent  provocation  is 
but  an  aggravated  assault.  Palmer  v.  State 
[Tex.  Cr.  App.]   83  S.  W.  202. 

18.  Griffin  v.  State  [Fla.]  37  So.  209;  Pyke 
V.  State   [Fla,]   36  So.   577. 

19.  Smith  V.  State  [Ala.]  37  So.  423;  Grif- 
fin V.  State  [Fla.]  37  So.  209;  Pyke  v.  State 
[Fla.]   36  So.   577. 

ao.  As  to  existence  of  malice,  jury  may 
consider  the  character  of  the  assault,  the 
kind  of  weapon  used,  the  danger  of  pro- 
ducing death,  the  means  used  to  avoid  or 
cause  death  and  all  the  acts  and  conduct  of 
the  defendant.  State  v.  Scott  [Del.]  57  A 
534. 
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kill,  arising  where  death  ensues  from  the  use  of  a  deadly  weapon,  does  not  arise 
where  death  does  not  ensue,  the  question  of  intent  being  one  for  the  jury.^^ 

§  5.  Justification  and  excuse?"^ — Homicide  is  justifiable  as  committed  in 
self-defense,  where  the  accused  without  having  provoked  the  difficulty,"^  and  with- 
out justification,''*  is  assaulted  in  such  manner  that  he  in  good  faith  believes,""  and 
has  reasonable  ground  to  believe,""  that  he  is  ia  imminent  danger"^  of  death  or 
great  bodily  harm,"*  and  that  no  safe  means  of  avoiding  the  same  is  open  to  him 


21.  Where  an  assault  and  battery  Is  com- 
mitted with  a  deadly  weapon  such  as  a  knife, 
which  is  deliberately  used  In  such  a  manner 
as  to  be  reasonably  calculated  to  destroy 
life,  the  Intent  to  kill  may  be  inferred  from 
the  act  Itself.  Larkin  v.  State  [Ind.]  71  N.  E. 
959.  Where  death  results  from  the  unlawful 
use  of  a  deadly  weapon  the  law  by  presump- 
tion imputes  to  the  slayer  an  intention  to 
kill,  but  where  death  does  not  result,  inten- 
tion to  kill  is  not  matter  of  legal  presump- 
tion, but  matter  of  Inference  for  the  jury 
(Harris  v.  State,  120  Ga.  167,  47  S.  B.  520); 
and  hence  It  is  error  to  charge  in  such  a 
case  that  if  the  crime  w^ould  have  been  mur- 
der had  the  person  assaulted  died,  the  as- 
saulter would  be  guilty  of  assault  with  In- 
tent to  murder  (Harris  v.  State,  120  Ga,  167, 
47  S.  B.  520;  Smith  v.  State,  119  Ga.  564,  46 
S.  E.  846,  citing  Gallery  v.  State,  92  Ga.  463, 
17  S.  B.   863). 

22.  See   2  Curr.   L.  .226. 

23.  One  who  purposely  provokes  the  diffi- 
culty resulting  in  a  homicide  cannot  set  up 
self-defense.  Harbour  v.  State  [Ala,]  37  So. 
330;  Bearden  v.  State  [Tex.  Cr.  App.]  79  S. 
W.  37;  State  v.  Sharp  [Mo.]  82  S.  W.  134; 
Burton  v.  State  [Ala.]  37  So.  435;  Williams  v. 
State  [Ala.]  37  So.  228;  State  v.  Jones  [Iowa] 
99  N.  W.  179.  Before  instruction  on  that 
point  can  be  given  there  must  be  testimony 
to  support  it  (Dent  v.  State  [Tex.  Cr.  App.] 
79  S.  W.  525;  McMahon  v.  State  [Tex.  Cr. 
App.]  81  S.  W.  296;  Wilson  v.  State  [Tex. 
Cr.  App.]  81  S.  W.  34;  Arthur  v.  State  [Tex. 
Cr.  App.]  80  S.  W.  1017),  but  mere  intent 
and  purpose  do  not  deprive  the  slayer  of 
the  right  of  self-defense.  If  he  does  no  act 
at  the  time  of  the  difficulty  which  provokes 
It  (Tardy  v.  State  [Tex.  Cr.  App.]  78  S.  W. 
1076;  Hjeronymus  v.  State  [Tex.  Cr.  App.] 
79  S.  W.  313).  Circumstances  held  to  author- 
ize charge  on  self-defense,  provocation  of 
difficulty,  mutual  combat,  and  abandonment 
thereof.  Hellard  v.  Com.  [Ky.]  80  S.  W. 
482.  One  accused  of  crime  may  seek  his 
accuser  with  a  view  to  securing  a  retraction 
In  a  peaceable  manner,  and  may  arm  himself 
for  protection.  Beard  v.  State  [Tex.  Cr. 
App.]  81  S.  W.  33.  The  doctrine  of  provok- 
ing difficulty  is  not  applicable  where  the  per- 
son doing  the  killing  made  the  first  assault. 
McMahon  v.  State  [Tex.  Cr.  App.]  81  S.  W. 
296.  Law  of  self-defense  does  not  imply 
right  of  attack.  Wells  v.  Territory  [Okl.] 
78  P.  124.  Lawful  Interference  in  behalf  ol 
another  whom  deceased  is  about  to  kill  Is 
not  a  provocation  depriving  the  Interferer 
of  his  right  of  self-defense.  State  v.  Clark, 
134  N.  C.  698,   47   S.  B.  36. 

24.  That  one  accused  of  crime  seeks  his 
accuser  for  an  Interview  and  a  retraction 
does  not  justify  an  attack.  Beard  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  33.  One  who  goes 
to  another's  house  for  an  unlawful  purpose 
has  not  an  unqualified  right  of  self-defense 


from  attack  by  that  other.  Nicks  v.  State 
[Tex.  Cr.  App.]  79  S.  W.  35.  Defendant  tak- 
ing property  he  believes  he  has  a  right  to 
is  not  deprived  of  his  right  of  self-defense. 
Arthur  v.  State  [Tex.  Cr.  App.]  80  S.  W. 
1017.  Where  deceased  made  a  desperate  as- 
sault on  defendant  in  defense  of  a  brother, 
who  was  in  no  danger  of  death  or  great 
bodily  harm,,  the  killing  of  deceased  by  de- 
fendant was  justifiable.  Taber  v.  Com.  [Ky.] 
82  S.  W.  443.  Where  to  save  his  brother 
from  unlawful  assault,  deceased  interfered 
and  was  killed  by  defendant,  such  killing 
was  not  justifiable.     Id. 

25.  State  V.  Halllday,  112  La.  846,  36  So. 
753;  Wilson  v.  State  [Ala.]  37  So.  93;  Beard 
V.  State  [Tex.  Cr.  App.]  81  S.  W.  33.  One's 
right  of  self-defense  may  exist  without 
reference  to  his  belief  in  the  danger.  Mc- 
Kinney  v.  Com.  [Ky.]  82  S.  W.  263.  Instruc- 
tion directing  jury  to  substitute  their  belief 
of  necessity  for  defendant's  reasonable  be- 
lief is  error.  Adkins  v.  Com.  [Ky.]  82  S. 
W.  242. 

26.  Wilson  V.  State  [Ala.]  37  So.  93;  Wells 
V.  Territory  [Okl.]  78  P.  124;  Pettis  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  312;  Logan  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  721;  State  v.  Thomp- 
son [S.  C]  46  S.  E.  941;  Dyer  v.  State  [Tex. 
Cr.  App.]  83  S.  W.  192.  A  reasonable  ap- 
pearance of  danger  is  sufficient.  There  need 
not  be  an  actual  existence  of  the  facts  which 
defendant  believed.  Dodson  v.  State  [Tex. 
Cr.  App.]  78  S.  W.  940;  Chism  v.  State  [Tex. 
Cr.  App.]  949.  Danger  may  be  real  or  ap- 
parent. Martin  v.  Com.,  25  Ky.  L.  R.  1928, 
78  S.  W.  1104;  Beard  v.  State  [Tex.  Cr.  App.] 
81  S.  W.  33;  McKinney  v.  Com.  [Ky.]  82  S. 
W.  263;  McClellan  v.  State  [Ala.]  37  So.  239; 
Owens  V.  United  States  [C.  C.  A.]  130  P.  279. 
Instruction  held  not  erroneous  in  this  re- 
spect. Tardy  v.  State  [Tex.  Cr.  App.]  78  S. 
W.  1076.  Erroneous.  State  v.  Clark,  134  N. 
C.  698,  47  S.  B.  36.  Actual  physical  attack 
or  hostile  demonstration  of  such  nature  as  to 
afford  reasonable  ground  to  believe  that  the 
design  Is  to  destroy  life  or  inflict  great 
bodily  harm  is  necessary.  State  v.  Halllday, 
112  La.  846,  36  So.  753;  McClellan  v.  State 
[Ala.]  37  So.  239;  State  v.  Stockhammer,  34 
Wash.  262,  75  P.  810.  Attempt  to  arrest  ac- 
companied by  Intimidation.  People  v.  Mor- 
ales [Cal.]  77  P.  470. 

27.  Harbour  v.  State  [Ala.]  37  So.  330; 
State  V.  Jones  [Iowa]  99  N.  W.  179;  State 
v.  Emory  [Del.]' 58  A.  1036;  State  v.  Thomp- 
son [S.  C]  46  S.  E.  941.  Instruction  omitting 
element  of  imminent  danger  may  be  refused. 
People  V.  Rodawald  [N.  T.]  70  N.  B.  1.  A 
person  must  be  In  great  danger  or  In  appre- 
hension of  It  to  justify  his  use  of  a  deadly 
weapon.     State  v.  Raymo  [Vt.]  57  A.  993. 

as.  Harbour  v.  State  [Ala.]  37  Bo.  330; 
State  v.  Emory  [Del.]  58  A.  1036.  Defendant 
need  not  first  ascertain  whether  attack  Is 
willful;   It   is   enough   that   it   appears   to   be 
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except  the  killing  of  his  assailant.^*  Similarly  a  woman  may  kill  in  defense  of 
her  chastity/"  and  under  the  same  limitations  the  right  is  extended  to  the  defense 
of  others/^  and  to  the  defense  of  one's  habitation.^^  A  mutual  combat  to  deprive 
accused  of  the  right  of  self-defense  must  have  been  entered  upon  by  him  willingly'^ 
and  knowingly;^*  and  one  who  has  voluntarily  engaged  in  combat  or  who  has  pro- 
voked a  difficulty  may  regain  his  right  of  self-defense  by  withdrawing  from  the 
fight  in  good  faith,'°  and  if  his  adversary  then  follows  him  and  kills  him  not  in 
necessary  self-defense  the  offense  is  at  least  manslaughter.'"  Compulsion  under 
fear  of  death  is  no  excuse  for  the  killing  of  an  innocent  third  person/^  and  that 
defendant  furnished  evidence  to  indict  deceased  for  fornication  is  no  excuse,  ex- 
tenuation, or  mitigation  of  the  killing.'*  The  religious  belief  or  doctrine  of  a  per- 
son cannot  be  recognized  or  accepted  as  a  Justification  or  excuse  for  his  commit- 
ting an  act  which  is  a  criminal  offense  under  the  law  of  the  land.'*  The  defense 
of  self-defense  if  available  to  the  person  who  fires  the  fatal  shot  is  also  available  to 
all  who  participate  on  his  side  of  the  affray,  though  unlawfully.^"  That  deceased 
had  a  warrant  for  defendant's  arrest  when  he  assaulted  defendant  does  not  limit 
defendant's  right  of  self-defense  where  deceased  was  a  private  person  without  au- 
thority to  serve  the  warrant;*^  but  the  mere  fact  that  deceased  attempting  to  ar- 
rest defendant  was  a  private  person  without  authority  to  arrest  him  does  not  jus- 
tify defendant  in  resisting  to  the  extent  of  taking  life.*^     An  officer  cannot  use 


violent,  and  endangers  life  or  limb.  McKin- 
ney  v.  Com.  [Ky.]  82  S.  W.  263.  Assault  on 
defendant  need  not  be  felonious  or  made 
with  felonious  intent.  State  v.  Clark,  134 
N.  C.  698,  47  S.  E.  36.  An  officer  is  not  justi- 
fied in  killing  one  resisting  lawful  arrest 
unless  a  serious  injury  is  threatened.  State 
V.  Hiokey  [N.  J.  Law]  57  A.  264;  State 
V.  Raymo  [Vt]  57  A.  993;  People  v.  Romero 
[Cal.]  77  P.  163.  An  assault  with  a  knife 
is  not  justiiied  by  the  fact  alone  that  the 
person  so  assaulted  first  struck  defendant 
with  his  fist.  Larkin  v.  State  [Ind.]  71  N. 
B.  959.  Fear  of  great  bodily  harm  is  suffi- 
cient. State  V.  Singleton,  67  Kan.  803,  74  P. 
243.  Unless  there  be  great  superiority  In 
physical  strength  of  an  assailant  who  strikes 
an9ther  a  blow  with  his  fist,  or  ill  health  in 
the  assailed  at  the  time,  or  other  circum- 
stances producing  relatively  great  inequality 
between  them  in  combat,  the  assailed  cannot 
justifiably  resent  the  blow  by  stabbing  his 
assailant.  Morgan  v.  State,  119  Ga.  566,  46  S. 
E.  836. 

29.  Must  be  unable  to  retreat  without  In- 
creasing peril.  Harbour  v.  State  [Ala.]  37 
So.  330;  People  v.  Koepping,  178  N.  T.  247, 
70  N.  B.  778;  State  v.  Emory  [Del.]  58  A. 
1036.  One  may  kill  in  self-defense  only 
when  there  is  no  other  means  of  escape. 
Com.  V  Mitchka  [Pa.]  58  A.  474.  When  the 
attack  is  made  with  murderous  intent  with 
sufficient  overt  act,  no  duty  to  retreat  arises. 
State  V.  Kellison  [W.  Va.]  47  S.  B.  166.  De- 
fendant on  his  own  premises  is  not  bound  to 
further  retreat.  Adkins  v.  Com.  [Ky.]  82  S. 
-W  242-  MoKinney  v.  Com.  [Ky.]  82  S.  W. 
263-  State  v.  Kellison  [W.  Va.]  47  S.  B.  166. 
Nor  wait  until  his  assailant  has  reached  a 
place  of  protection  from  which  he  can  better 
execute  his  attack.  McKlnney  v.  Com.  [Ky.] 
82  S  W.  263.  Duty  to  retreat  where  possi- 
ble is  not  released  by  freedom  from  fault  and 
imminence  df  danger.  Kirkland  v.  State 
FAla  ]  37  So  352.  Cannot  kill  unless  ap- 
parently necessary.  Id.  Bondsman  attempt- 
ing surrender   of  deceased  to   sheriff  m  ex- 


oneration of  bail  is  not  obliged  to  retreat. 
Finney  v.  Com.  [Ky.]  82  S.  W.  636.  The  com- 
mon-law doctrine  of  retreat  to  the  wall  is 
applicable  only  where  defendant  voluntarily 
enters  a  fight,  or  the  parties  engage  in  mu- 
tual combat,  or  where  defendant  was  the 
assailant  and  had  not  declined  further  com- 
bat.    Harris    v.    People    [Colo.]    75    P.    427. 

30.  Osborne  v.  State  [Ala.]   37  So.  105. 

31.  Taber  v.  Com.  [Ky.]  82  S.  W.  443: 
Palmer  v.  State  [Tex.  Cr.  App.]  83  S.  W.  202. 
If  deceased  brought  on  the  difficulty  with 
defendant's  brother  and  having  an  unfair  ad- 
vantage was  about  to  kill  him,  or  if  defend- 
ant had  no  knowledge  as  to  who  was  the 
aggressor,  and  slew  deceased  to  save  his 
brother's  life,  the  killing  would  be  Justifiable. 
Chambers  v.  State  [Tex.  Cr.  App.]  79  S.  "W. 
572. 

32.  McKinney  v.  Com.  [Ky.]  82  S.  TV.  263. 

33.  Christian  v.  State  [Tex.  Cr.  App.]  79 
S.  W.  562;  Williams  v.  State  [Ala.]  37  So. 
228. 

34.  Brown  v.  Com.,  25  Ky.  L.  R.  2076,  79  S. 
W.  1193. 

35.  Jones  v.  State  [Miss.]  36  So.  243;  Hel- 
lard  V.  Com.  [Ky.]  80  S.  W.  482.  Where  there 
is  no  evidence  of  abandonment  of  difficulty 
an  instruction  on  self-defense  is  not  requir- 
ed. Wheatley  v.  Com.  [ICy.]  81  S.  W.  687. 
Withdrawal  and  endeavor  to  avoid  further 
conflict  must  exist  to  restore  defendant's 
right.     State  v.   Smith    [Iowa]    99   N.   W.   579. 

30.  McMahon  v.  State  [Tex.  Cr.  App.]  81 
S.  W.  296. 

37.  Brewer  v.  State  [Ark.]  78  S.  W.  773; 
State  v.  Nargashian  [R.  I.]  58  A.  953. 

38.  Townsell  v.  State  [Tex.  Cr.  App.]  78 
S.  W.  938. 

39.  Failure  to  provide  medical  attendance 
for  sick  child  who  dies.  State  v.  Chenoweth 
[Ind.]   71  N.  B.   197. 

40.  McMahon  v.  State  [Tex.  Cr.  App.]  81  S. 
W.  296. 

41.  Mann  v.  Com.   [Ky.]  82  S.  W.  438. 

42.  Dryer  V.  State,  139  Ala.  117,  36  So.  38. 
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a  deadly  weapon  or  take  human  life  in  enforcing  the  arrest  of  a  misdemeanant, 
though  without  such  force  the  wrongdoer  may*'  escape.  In  Utah  a  homicide  is 
justifiable  when  committed  in  a  sudden  heat  of  passion  caused  by  an  attempt  by 
deceased  to  defile  the  wife  or  other  female  relative  of  accused,  or  when  the  de- 
filement has  actually  been  committed.** 

Accidental  homicide*^  does  not  occur  where  deceased  was  killed  by  a  shot  fol- 
lowing the  intentional  snapping  of  a  pistol  in  deceased's  face  though  the  accused 
had  some  reason  to  believe  it  not  loaded.*" 

§  6.  Indictment  or  information." — ^At  the  common  law,  the  verdict  of  a  cor- 
oner's Jury  is  equivalent  to  the  finding  of  a  grand  Jury,  and  one  accused  of  the 
homicide  thereby  may  be  arraigned  and  tried  thereon;*'  but  the  modern  practice 
is  to  require  an  indictment  by  the  grand  Jury  or  an  information  based  on  suffi- 
cient evidence  to  Justify  holding  for  trial.*"  Except  in  those  states  where  statu- 
tory forms  are  prescribed,""  indictments  for  homicide  and  murderous  assault  must 
be  direct  and  certain"^  as  regards  the  offense  charged,""  the  weapon  or  means  used,°* 
the  manner  of  its  use,"*  the  intent,""  malice,""  the  assault,"^  the  person  killed  or 


43.  state  v.  Smith   [Iowa]   101  N.  "W.   110. 

44.  Rev.  St.  1898,  §  4168,  applies  only  to 
sudden  passion,  not  to  deliberate  killing,  the 
result  of  mere  rumors  or  appearances.  State 
V.  Botha,    27  Utah,  289,   75  P.  731. 

45.  See  2  Curr.  L.  227. 

46.  Ford  v.  State  [Neb.]   98  N.  W.  807. 
4T.     See  2  Curr.  L.   227. 

48.  State  V.  Jackson,  111  La.  343,  35  So. 
593;  In  re  Sly  [Idaho]   76  P.  766. 

49.  In  re  Sly   [Idaho]  76  P.  766. 

50.  An  indictment  for  murder  plainly  and 
accurately  drawn  in  the  statutory  form  is 
sufficient  [Code  1892,  §  1356].  Coleman  v. 
State  [Miss.]  35  So.  937. 

51.  Use  of  words  "then  and  there  being" 
held  consistent  with  certainty.  State  v. 
Riddle,  179  Mo.  287,  78  S.  W.  606.  Indict- 
ment held  not  objectionable  as  charging  that 
deceased  killed  himself.  State  v.  Nelson 
[Mo.]  80  S.  W.  947;  Cooper  v.  State  [Fla.]  36 
So.  53;  Ewert  v.  State  [Fla.]   37  So.  334. 

52.  A  charge  of  "assault  with  intent  to 
murder"  is  sufficiently  definite  [Cr.  Code 
1896,  p.  403,  c.  178,  art.  1,  §§  5204-5208]. 
Spragglns  v.  State,  139  Ala.  93,  35  So.  1000. 
An  indictment  for  manslaughter  in  Indiana 
must  show  that  the  accused  was  engaged  in 
the  commission  of  some  unlawful  act  from 
which  the  homicide  resulted.  Pointing  of 
gun  must  be  alleged  to  have  been  done  pur- 
posely [Burns'  Ann.  St.  1901,  §  2073].  Baton 
V.  State,  162  Ind.  554,  70  N.  E.  814.  An  In- 
dictment for  manslaughter  in  the  first  degree 
in  Oklahoma  must  allege  that  the  injury  was 
tnfiicted  either  in  a  heat  of  passion  and  In 
a  cruel  and  unusual  manner,  or  in  a  heat  of 
passion  and  bjr  means  of  a  dangerous 
weapon.  Barker  v.  Territory  [Okl.]  78  P. 
81.  An  indictment  charging  that  defendant 
shot  and  mortally  wounded  deceased  with  a 
pistol  and  that  deceased  died  of  the  wound 
is  suflicient  though  It  does  not  formally 
charge  murder,  nor  that  defendant  held  the 
firearm  in  his  hand,  nor  that  he  discharged 
the  contents  thereof  Into  the  body  of  de- 
ceased, or  state  what  part  of  the  body  was 
wounded.  State  v.  Swenson  [S.  D.]  99  N. 
W.  1114.  The  class  of  acts  described  as  "as- 
sault and  battery"  with  any  deadly  weapon 
In   Cr.    Code   1899,    §   7115,   and   by   the   term 
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"assault  or  assault  and  battery"  with  any 
sharp  or  dangerous  weapon  in  section  7145 
does  not  include  an  assault  or  an  assault 
and  battery  with  firearms  for  the  purpose  of 
shooting.  State  v.  Cruikshank  [N.  D.]  100 
N.  W.  697. 

53.  An  indictment  for  assault  with  intent 
to  commit  murder  sufficiently  names  the 
deadly  weapon  by  charging,  "a  deadly 
weapon,  to  wit,  a  firearm  commonly  known 
as  a  musket,  which  said  musket  was  then 
and  there  loaded  with  gunpowder  and  lead- 
en shot."  Sumpter  v.  State  [Fla.]  33  So.  981. 
Need  not  state  that  pistol  was  loaded,  that 
it  was  a  deadly  weapon,  or  so  used  as  to 
constitute  it  a  deadly  weapon.  Pyke  v.  State 
[Fla.]  36  So.  577;  cf.  State  v.  Swenson  [S. 
D.]  99  N.  W.  1114;  Heatley  v.  Territory  [Okl.] 
78  P.  79.  A  count  alleging  the  murder  to 
have  been  committed  with  a  weapon  or  by 
some  means  to  the  grand  Jury  unknown  Is 
not  demurrable.  Eatman  v.  State,  139  Ala. 
67,  36  So.   16. 

64.  An  indictment  for  murder  by  adminis- 
tering morphine  need  not  state  how  it  was 
administered,  the  particular  Tvay  in  which  it 
affected  deceased,  that  it  was  poison,  or  the 
quantity  administered.  Scott  v.  State  [Ala.} 
37  So.  357.  An  indictment  charging  that  de- 
fendant shot  the  prosecuting  witness  with  a 
firearm,  to-wit,  a  shotgun,  with  intent  to 
kill,  is  sufficient  without  charging  how^  the 
gun  was  loaded,  how  held  by  defendant, 
that  It  was  against  the  body  of  prosecutor, 
etc.  Heatley  v.  Territory  [Okl.]  78  P.  79. 
Where  the  assault  was  charged  to  have 
been  committed  with  a  pistol  had  and  held 
by  defendant,  it  need  not  be  alleged  that  he 
had  and  held  it  in  his  hand,  that  the  pistol 
was  loaded,  that  defendant  fired  it,  that 
prosecutor  was  struck  or  shot  with  It,  that 
it  ■was  a  deadly  weapon,  that  the  intent  was 
to  murder  with  a  deadly  weapon,  nor  that 
the  pistol  was  so  used  as  to  constitute  it  a 
deadly  weapon.  Pyke  v.  State  [Fla.]  36  So. 
577.  Cf.  State  v.  Swenson  [S.  D.]  99  N.  W. 
1114. 

56.  It  is  not  necessary  to  charge  in  terms 
that  an  assault  with  intent  to  murder  was 
an  assault  with  intent  to  commit  a  felony, 
though  the  statutory  crime  Is  so  described; 
murder  being  a  felony,  the  intent  to  commit 
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assaulted/'  and  death  as  the  result  of  defendant's  act  or  negligence.""  The  au- 
thorities are  not  agreed  as  to  the  necessity  of  charging  the  distinctive  features  of 
murder  in  the  first  degree,  some  holding  that  an  indictment  charging  murder  in 
the  language  of  the  statute,  as  with  malice  aforethought,  includes  both  degrees, 
and  that  deliberation  and  premeditation  need  not  be  alleged,'"  while  others  take 
the  contrary  view."^  Premeditation,  however,  is  not  an  essential  element  of  an 
indictment  for  murder  in  the  first  degree  when  the  homicide  was  committed  in 
an  attempt  to  rob.°^    The  sufficiency  of  several  indictments  is  noted  below.'^ 

Variance'*  to  be  fatal  must  be  material."''  Where  the  indictment  charges 
murder  in  the  county  in  which  the  indictment  was  found,  evidence  that  death 
occurred  in  another  county  is  admissible,""  but  where  the  indictment  alleges  the 
means  by  which  the  homicide  was  committed,  the  state  is  restricted  to  proof  of 
that  means."^ 

Included  offenses  are  sufficiently  charged  by  an  indictment  for  murder  in  the 
first  degree,"*  or  for  assault  with  intent  to  murder,""  and  such  an  indictment  will 
support  a  conviction  of  any  degree  of  unlawful  homicide  or  assault,'"  except  that 
in  New  York  a  conviction  of  assault  cannot  be  sustained  on  an  indictment  for 
homicide  where  it  is  undisputed  that  deceased  died  of  the  wound  inflicted.'^ 


a  felony  sufficiently  appears.  Pyke  v.  State 
[Fla.]  36  So.  577.  Nor  that  intent  was  to 
murder  with  a  deadly  weapon.  Id.  An  In- 
formation for  murder  in  Montana  need  not 
contain  an  express  averment  of  intent  to  kill. 
State  V.  Keerl,  29  Mont.  508,  75  P.  362. 

56.  An  indictment  for  murder  in  the  sec- 
ond as  well  as  in  the  first  degree  must  al- 
lege malice  aforethought.  Btheridge  v. 
State  [Ala.]  37  So.  337. 

67.  Where  assault  with  pistol  is  alleged 
it  need  not  be  charged  that  defendant  fired 
it  Into  the  body  of  deceased,  or  state  what 
part  of  the  body  was  wounded.  State  v. 
Swenson  [S.  D.]  99  N.  W.  1114;  Pyke  v.  State 
[Fla.]  36  So.  577.  Cf.  Heatley  V.  Territory 
[Okl.]  78  P.  79. 

58.  An  indictment  charging  the  killing  of 
deceased,  designating  him  by  name,  need  not 
further  charge  that  he  was  a  "person"  or  a 
•'human  being."  Bowers  v.  State  [Wis.]  99 
N.  W.  447. 

59.  Indictment  for  manslaughter  by  neg- 
ligent interference  with  electric  light  held 
not  objectionable  for  failure  to  allege  causal 
connection  between  defendant's  act  and  dece- 
dent's death.  People  v.  Murphy,  93  App. 
Div  383,  87  N.  T.  S.  786.  Must  directly  al- 
lege that  death  resulted  from  the  mortal 
wounds  inflicted  by  defendant.  State  v. 
Keerl,  29  Mont.  508,  75  P.  362.  The  conclud- 
ing averments  In  an  indictment  "And  so  the 
said  (defendant)  did  kill  and  murder  the 
said  (deceased),  are  merely  the  conclusions 
of  the  pleader  and  cannot  help  out  a  defect- 
ive allegation  of  cause  of  death.  Id.  Omis- 
sion of  word  "thereby"  from  charge  that 
deceased  died  of  the  wound  Is  not  fatal. 
State  V   Robertson,  178  Mo.  496,  77  S.  W.  528. 

60.  People  V.  Ung  Ting  Bow,  142  Cal.  341, 
7«;  P  899  Omission  of  "unlawfully"  Is  not 
fatal!     People  v.  Suesser,  142  Cal.   354,  75  P. 

6l'  An  Indictment  for  murder  in  the  first 
degree  must  charge  that  the  injury  to  de- 
ceased was  inflicted  by  defendant  with  a 
premeditated  design  to  effect  his  death, 
larker  v.  Territory  [Okl  ]   78  P.  81 

62.  Lindsay  v.  State,  4  Ohio  C.  C.  (N.  S.) 
409. 


63.  Information  held  sufficient  as  charg- 
ing attempt  to  shoot  with  intent  to  kill  [Rev. 
Code  1899,  §  7115],  though  not  using  lan- 
guage of  statute.  State  v.  Cruikshank  [N. 
D.]  100  N.  W.  697.  Indictment  under  Ky.  St. 
1903,  §  1166,  for  maliciously  shooting  at  an- 
other without  wounding,  held  sufficient. 
Commonwealth  v.  Ayers,  25  Ky.  L.  R.  2086. 
80  S.  W.  153.  An  Information  held  sufficient 
to  charge  manslaughter  by  procuring  an 
abortion.  Weightnovel  v.  State  [Fla.]  35  So. 
856.  Information  for  murder  In  first  degree 
by  shooting  with  pistol  set  out  and  held 
sufficient.  State  v.  Tandell,  34  Wash.  409, 
75  P.  988. 

64.  See   2  Curr.  L..   229. 

65.  Averment  that  defendant  killed  de- 
ceased with  an  axe  which  he  "then  and  there 
held  in  his  hands"  is  not  variant  from  proof 
that  he  threw  it  a  distance  of  flve  feet  at  him. 
Webster  v.  State  [Fla.]  36  So.  584.  A  charge 
that  defendant's  pistol  was  loaded  with  "a" 
leaden  bullet  is  not  insufficient  on  the  theory 
that  the  pistol  contained  at  least  two  loads, 
the  second  of  which  did  the  killing.  State  v. 
Robertson,  178  Mo.   496,  77  S.  W.  528. 

66.  Code  1892,  S  1335,  provides  that  where 
the  blow  Is  struck  In  one  county  and  death 
occurs  In  another,  either  county  shall  have 
jurisdiction  of  the  prosecution.  Coleman  v. 
State  [Miss.]  35  So.   937. 

er.  Becknell  v.  State  [Tex.  Cr.  App.]  82 
S.  W.  1039. 

68.  See  2  Curr.  L.  229.  State  v.  Brlnte 
[Del.]  58  A.  258;  United  S^tes  v.  Densmore 
[N.   M.]    75  P.  31. 

69.  Pyke  V.  State  [Fla,]  36  So.  577.  In- 
dictment for  assault  by  wilfully  shooting 
supports  conviction  of  assault.  State  v. 
Matthews  [Da.]  36  So.  48.  On  a  trial  for 
assault  with  Intent  to  murder,  the  evidence 
showing  an  assault  only,  there  may  be  a 
conviction  of  such  latter  offense.  Maiming 
is  not  Included  in  the  statutory  offense  of 
shooting  with  intent  to  kill.  State  v.  Mat- 
tison  [N.  DO   100  N.  W.  1091. 

70.  See  Indictment  and  Prosecution,  2 
Curr.  L.  325.  Conviction  of  lesser  degrees 
and  included  offenses. 
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Though  the  evidence  suggest?  the  theories  only  of  murder  in  the  first  degree  and 
not  guilty,  defendant  convicted  of  murder  in  the  second  degree  cannot  complain 
that  there  vras  not  evidence  to  support  his  conviction.'* 

§  7.  Evidence.'"  A.  Presumptions  and  burden  of  proof.''* — Guilt  must  be 
proved  beyond  a  reasonable  doubt/"  as  to  every  essential  ingredient  of  the  crime/* 
including  the  causal  relation  between  injury  and  death/'  and  the  degree  of  the 
homicide.'*  Homicide,  when  proved,  is  presumptively  murder,"  but  only  of  the 
second  degree;'"  the  burden  being  on  the  state  to  prove  premeditation  and  delib- 
eration,*^ and  on  the  defendant  of  proving  facts  in  extenuation,  justification  or 
excuse.**  The  law  presumes  a  loaded  firearm  to  be  a  deadly  weapon.**  The  au- 
thorities are  in  conflict  as  to  the  burden  of  proof  when  insanity  or  other  irrespon- 
sibility is  pleaded,  some  holding  that  defendant  has  the  burden  of  establishing  his 
defense  by  a  preponderance  of  the  evidence;**  while  others  hold  that  the  presump- 
tion of  innocence,  attendiug  the  accused  throughout  the  trial,  overthrows  the  pre- 
sumption of  sanity  and  puts  upon  the  state  the  burden  of  proving  responsibility 
as  an  element  of  the  offense,  beyond  a  reasonable  doubt.*"  In  South  Carolina 
where  the  defense  is  accident,  the  state  must  overcome  the  plea  beyond  a  reason- 
able doubt.** 

(§7)  B.  Admissibility  in  general.^'' — Proffered  testimony  must  have  a  legiti- 
mate tendency  to  prove  some  material  fact  in  issue.**    Where  it  has  such  tendency  it 


71.  Code  Cr.  Proc.  S  444,  as  amended.  Peo- 
ple V.  Sohlavl,  96  App.  Dlv.  479,  89  N.  T.  S. 
564. 

78.     State  V.  Underwood  [Wash.]  77  P.  863. 

73,  74.     See   2  Curr.  L.   229. 

7B.  People  V.  Lagroppo,  90  App.  Dlv.  219, 
86  N.  T.  S.  116;  State  v.  Scott  [Del.]  67  A. 
634;  People  v.  Taylor,  92  App.  Dlv.  29,  86  N. 
Y.  S.  996;  State  v.  Levy  [Idaho]  75  P.  227; 
State  V.  Emory    [Del.]    58  A.   1036. 

76.  State  v.  Brinte  [Del.]  58  A.  258;  Peo- 
ple V.  Muste   [Mich.]   100  N.  W.  455. 

77.  Where  defendant  used  unnecessary 
force  In  repelling  an  attack  by  deceased,  but 
It  does  not  appear  that  the  unnecessary 
force  caused  death,  conviction  of  manslaugh- 
ter cannot  be  sustained.  People  v.  Taylor, 
92  App.  Dlv.  29,  86  N.  T.  S.  996. 

78.  A  reasonable  doubt  acquits  of  the  de- 
gree as  to  vrhlch  the  doubt  is  entertained. 
Vyells  V.  Territory  [Okl.]  78  P.  124;  Galloway 
V.  State  [Fla.]  36  So.  168. 

79.  State  v.  Emory  [Del.]  58  A.  1036;  Cook 
V.  State  [Fla.]  35  So.  666;  State  v.  Quigley 
[R.  I.]  58  A.  905;  State  v.  Brinte  [Del.]  58 
A.  258;  W^iUiford  v.  State  [Ga.]  48  S.  E.  962. 
Where  the  killing  was  with  a  deadly  weapon. 
State  V.  Capps,  134  N.  C.  622,  46  S.  E.  730; 
State  V.  Lipscomb,  134  N.  C.  689,  47  S.  E.  44. 

80.  Cook  V.  State  [Fla,]  35  So.  665;  State 
V.  Capps,  134  N.  C.  622,  46  S.  E.  730;  State 
V.  Hertzog  [W.  Va.]  46  S.  E.  792;  State  v. 
Lipscomb,'  134  N.  C.  689.  47  S.  E.  44.  Every 
homicide,  unaccompanied  by  circumstances 
of  excuse,  Justification  or  mitigation  is  pre- 
sumed to  have  been  committed  with  malice, 
unless  the  contrary  Is  shown,  but  the  pre- 
sumption goes  no  further  than  that  the 
killing  was  murder  in  the  second  degree 
[Code  1852,  c.  127,  §5  1,  2].  State  V.  Brinte 
[Del.]  58  A.  258. 

81.  State  V.  Hunt,  134  N.  C.  684,  47  S.  E. 
49;  State  v.  Capps,  134  N.  C.  622,  46  S.  B. 
730;  State  v.  Hertzog  [W.  Va.]  46  S.  B.  792; 
State  V.  Lipscomb,  134  N.  C.  689,  47  S.  B.  44. 

sa.     State  v.  Capps.   134  N.  C.  622.  46  S.  B. 


730;  State  v.  Hertzog  [W.  Va.]  46  S.  E.  792; 
State  V.  Lipscomb,  134  N.  C.  689,  47  S.  E.  44. 
Where  deadly  weapon  was  intentionally  used 
in  a  manner  such  as  to  effect  death.  Cool- 
man  V.  State  [Ind.]  72  N.  E.  568. 

83.  Territory  v.  Watson  [N.  M.]  78  P.  604. 

84.  State  V.  Clark,  34  Wash.  485,  76  P.  98. 
Collecting  many  cases  pro  and  con.  State  v. 
Quigley  [R.  L]  58  A.  905,  citing  many  cases 
and  other  authorities.  State  v.  Corrlvau 
[Minn.]  100  N.  W.  638;  People  v.  Zelgler,  142 
Cal.  337,  75  P.  1090;  People  v.  Suesser,  142 
Cal.  354,  75  P.  1093.  The  statute  of  Arizona, 
adapted  from  California,  placing  the  burden 
on  defendant  in  homicide  to  prove  circum- 
stances of  mitigation  or  Justification,  unless 
shown  by  the  state's  evidence,  is  construed 
to  require  him  to  raise  only  a  reasonable 
doubt,  and  not  to  prove  such  circumstances 
by  a  preponderance  of  the  evidence  [Pen. 
Code,  i  933].  Anderson  v.  Territory  [Ariz.] 
76  P.  636;  Porter  v.  State  [Ala.]  37  So.  81. 
Where  the  dazed  condition  of  defendant 
arises  from  a  blow,  part  of  the  res  gestae, 
he  need  not  establish  his  irresponsibility  by 
a  preponderance  of  the  evidence.  Dent  T. 
State  [Tex.  Cr.  App.]    79  S.  W.  625. 

SB.  Cases  cited  in  State  v.  Clark,  34  Wash. 
485,  76  P.  98,  and  State  v.  Quigley  [R.  L] 
58  A.  905;  People  v.  Muste  [Mich.]  100  N.  W. 
465. 

8«.     State  v.  McDaniel  [S.  C]  47  S.  B.  384. 

87.  See  2  Curr.  L.  229. 

88.  Expulsion  of  wife  from  church  is  im- 
material on  her  religious  character,  the  issue 
being  whether  she  was  killed,  in  her  home 
while  at  prayer  or  by  accident  in  the  at- 
tempt of  her  husband  to  kill  her  paramour. 
Washington  v.  State  [Tex.  Cr.  App.]  79  S.  W. 
811.  The  details  of  defendant's  prior  arrest 
for  disturbing  the  peace  cannot  be  shown  on 
redirect  though  first  brought  out  on  cross. 
State  V.  Brown  [Mo.]  79  S.  W.  1111.  A  wit- 
ness who  states  that  he  warned  deceased 
who  paid  no  attention  to  him  may  not  state 
whether  deceased  always  paid  attention  be- 
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IS  not  to  be  rejected  because  remote  or  unconvincing,'*  except  where  circumstantial 
evidence  is  resorted  to,  in  which  case  a  wide  range  is  allowed.""  The  evidence  is 
generally  confined  to  matters  which  are  part  of  the  res  gestae,"^  and  except  as  to 


fore.  Hendrickson  v.  Com.  [Ky.]  81  S.  W. 
266.  Defendant  cannot  show  that  when  he 
went  armed  it  was  to  some  lodge,  church  or 
public  meeting.  Pettis  v.  State  [Tex.  Cr. 
App.]  81  S.  W.  312.  Hearsay  and  suspicion 
testimony  in  poisoning  case.  Boyd  v.  State 
[Miss.]  36  So.  525.  Evidence  that  deceased 
stated  on  the  day  he  was  killed  that  he  did 
not  feel  well  Is  impertinent  though  defend- 
ant defends  on  the  ground  of  self-defense. 
Kennedy  v.  State  [Ala.]  37  So.  90.  Whether 
witness,  deceased's  son,  had  been  throwing 
rocks  at  defendant's  house.  Is  Immaterial 
though  that  Is  what  defendant  and  deceased 
quarreled  about.  Gregory  v.  State  [Ala.]  37 
So.  259.  Even  where  deceased's  intoxication 
is  relevant,  evidence  that  he  had  a  jug  of 
whisky  at  home  on  the  day  he  was  killed 
or  had  carried  one  home  is  irrelevant.  Id. 
Testimony  that  many  good  shots  shoot  from 
the  hip,  defendant  having  lowered  his  gun  to 
that  position.  Baldwin  v.  State,  120  Ga.  188, 
47  S.  E.  558.  Defendant  cannot  show  on 
cross-examination  of  a  state  witness  that 
relatives  of  deceased  had  tried  to  bribe  him 
to  poison  deceased's  wife  in  order  to  prevent 
her  testifying  In  the  case.  Nicks  v.  State 
[Tex.  Cr.  App.]  79  S.  W.  35.  "Where  the  de- 
fense Is  accidental  killing,  evidence  that  de- 
fendant did  not  pay  the  funeral  expenses  of 
deceased,  his  wife,  is  incompetent.  Wash- 
ington V.  State  [Tex.  Cr.  App.]  79  S.  W.  811. 
Where  the  defense  is  that  defendant  did  not 
kill  deceased,  the  fact  that  deceased  was  a 
fugitive  from  justice  when  killed  Is  imma- 
terial. State  v.  Gosey,  111  La.  616,  35  So. 
786.  Where  defendant  deliberately  shot  into 
the  open  door  of  a  house  and  killed  an  in- 
mate, evidence  that  he  was  on  friendly 
terms  with  the  family  is  immaterial.  State 
V.  Capps,  134  N.  C.  622,  46  S.  E.  730.  That 
deceased  was  a  drinking  man  is  immaterial 
and  Irrelevant.  Seaborn  v.  Com..  25  Ky.  L.. 
R.  2203,  80  S.  W.  223.  That  defendant  and 
others  furnished  evidence  to  the  grand  jury 
relative  to  deceased's  living  in  adultery  is 
irrelevant.     Townsell  v.  State  [Tex.  Cr.  App.] 

78  S.  W.  938.  Whether  deceased,  defendant's 
stepdaughter,  had  prior  to  the  killing  and  on 
separate  occasions  called  him  opprobrious 
names  Is  immaterial.     State  v.  Brown   [Mo.] 

79  S.  W.  1111. 

89.  Weaver  v.  State  [Tex.  Cr.  App.]  81  S. 
W.  39.  The  uncertainty  of  testimony  as  to 
defendant's  identity  goes  rather  to  its  weight 
than  its  admissibility.  Statement  of  witness 
that  he  met  a  person  resembling  defendant 
the  morning  after  the  homicide.  Alanis  v. 
State  [Tex.  Cr.  App.]  81  S.  W.  709.  Evidence 
that  shortly  prior  to  the  homicide  defend- 
ant's daughter  told  him  of  an  outrage  com- 
mitted on  her  by  deceased  some  days  before 
is  not  to  be  rejected  because  of  its  remote- 
ness, the  question  of  reasonable  cooling  time 
being  one  of  fact.  State  v.  Cooper,  112  Da. 
281,  36  So.  350.  The  fact  of  finding  empty 
gun  shells  and  wadding  on  the  scene  the 
next  day  after  an  affray  is  not  inadmissible 
on  the  ground  of  Its  remoteness  if  it  tends 
to  support  an  Issue  in  the  case.  Nickles  v. 
State  [Fla.]  37  So.  312.  Where  to  a  charge 
of  murder  by  poison  the  defense  is  suicide, 
previous  threats  of  deceased  to  take  his  own 


life  are  admissible  If  not  too  remote.  Nord- 
gren  v.  People,  211  111.  425,  71  N.  E.  1042; 
State  V.  Kelly  [Conn.]  58  A.  705.  Remote- 
ness has  regard  for  other  factors  than  mere 
lapse  of  time,  and  generally  speaking  de- 
pends upon  all  the  considerations,  including 
time,  character  of  the  evidence,  and  all  the 
surrounding  circumstances.  State  v.  Kelly 
[Conn.]    58  A.  705. 

90.  State  V.  Coleman  [S.  D.]  98  N.  W.  175; 
Walker  v.  State,  139  Ala.  56,  35  So.  1011. 
Where  the  assault  was  committed  by  shoot- 
ing from  ambush  defendant's  prior  declara- 
tions that  if  he  ever  had  trouble  with  prose- 
cutor he  would  not  fight  him  fair  are  ad- 
missible. Spraggins  v.  State,  139  Ala.  93,  35 
So.  1000.  That  defendant  and  deceased  were 
driving  together  on  the  afternoon  of  her 
death  and  engaged  in  excited  conversation 
may  he  shown.  Bess  v.  Com.  [Ky.]  82  S.  W. 
576. 

91.  Statements  by  defendant  ten  or  fifteen 
minutes  after.  Scott  v.  State  [Tex.  Cr.  App.] 
81  S.  W.  294;  Johnson  v.  State  [Tex.  Cr. 
App.]  81  S.  W.  945;  Bateson  v.  State  [Tex. 
Cr.  App.]  80  S.  W.  88.  Conversation  be- 
tween defendant  and  his  companion  also 
killed  in  the  affray  immediately  after  Its 
cessation  held  admissible.  McMahon  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  296.  Testimony  as 
to  insulting  remark  made  by  defendant  to  a 
woman  In  presence  of  deceased,  is  admissible 
as  part  of  the  res  gestae.  Elmore  v.  State 
[Tex.  Cr.  App.]  78  S.  W.  520.  Shots  at 
prosecutor's  wife  immediately  after  the  as- 
sault held  admissible.  Scott  v.  State  [Tex. 
Cr.  App.]  81  S.  W.  950.  Bvidenca  of  defend- 
ant's disorderly  conduct  and  of  assaults  com- 
mitted by  him  on  other  persons  just  prior  to 
the  attack  on  deceased,  was  admissible  as 
res  gestae  and  also  for  the  purpose  of  shour- 
ing  defendant's  reckless  and  violent  disposi- 
tion on  the  occasion  in  question.  Havens  v. 
Com.  [Ky.]  82  S.  W.  369.  Declarations  of 
woman  as  to  purpose  to  have  abortion  per- 
formed    held     admissible     as     res     gestae. 

'Weightnovel  v.  State  [Fla.]  35  So.  856.  An- 
swer to  physician's  question,  "Before  I  touch 
you,  who  did  the  shooting?"  not  res  gestae. 
State  v.  Charles  [La.]  36  So.  29.  Declara- 
tions of  defendant  held  admissible  as  res 
gestae.  Bateson  v.  State  [Tex.  Cr.  App.] 
80  S.  W.  88;  Ferguson  v.  State  [Ala.]  37  So. 
448.  Whether  it  "was  light  enough  for  de- 
fendant to  see  deceased  Is  part  of  res  gestae. 
Gordon  v.  State  [Ala,]  36  So.  1009.  State- 
ment of  defendant  after  walking  %  mile 
is  not  admissible.  Pitts  v.  State  [Ala.]  37 
So.  101.  Prior  statement  of  woman  poison- 
ed, that  chickens  were  dead  from  strychnine 
laid  for  rats  held  not  res  gestae.  State  v. 
Kelly  [Conn.]  58  A.  705.  Robbery  and  the 
incidents  thereof  occurring  as  a  part  of  the 
murder  and  immediately  following  it  are  ad- 
missible. Moran  v.  Territory  [Okl.]  78  P. 
111.  Statement  of  deceased  to  first  person 
to  reach  him  after  being  shot,  held  admissi- 
ble, but  later  ones  not.  Bowles  v.  Com. 
[Va.]  48  S.  E.  527.  Conversation  between 
defendant  and  another  prior  to  killing,  rela- 
tive to  defendant's  duty  to  protect  himself, 
held  not  admissible.  Jones  v.  State  [Tex. 
Cr.  App.]   83  S.  W.  198. 
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acts  tending  to  show  intent,"*  malice"^  or  motive/*  or  admissions  or  confessions  of 
guilt,*"^  evidence  of  prior/"  or  subsequent  acts  or  dec],arations,  is  generally  inad- 


fXS.  Where  accused  shot  deceased,  ran 
about  twelve  feet  and  turned  and  shot  wit- 
ness, the  second  shooting  is  admissible  as 
showing  intent  whether  or  not  strictly  a 
part  of  the  res  gestae.  State  v.  Robinson, 
112  La.  939,  36  So.  811.  Previous  quarrels 
between  defendant  and  deceased,  his  wife, 
and  his  threats  to  kill  her  if  she  tried  to 
leave  him  are  admissible,  the  defense  being 
accidental  killing.  Id.  It  may  be  shown 
that  defendant  stated  that  deceased  hurt  her 
on  a  prior  occasion  and  asked  witness,  a 
physician,  if  he  would  stand  by  her  in  a  suit. 
Smith  V.  State  [Tex.  Cr.  App.]  81  S.  "W.  936. 
A  written  designation  of  homestead  describ- 
ing other  lands  is  admissible  against  de- 
fendant killing  an  officer  attempting  to  dis- 
possess him  of  land  on  which  he  lives.     Id. 

93.  Prior  threats,  quarrels,  and  difficul- 
ties are  provable  to  show  malice.  State  v. 
Nix,  111  La.  812,,  35  So.  917.  Testimony  that 
defendant  borrowed  a  pistol  ten  months  be- 
fore and  declared  that  if  he  met  deceased 
that  day  he  would  be  ready  for  him,  in  con- 
nection with  proof  of  ill  feeling  from  thence 
to  the  killing  Is  admissible.  Sloan  v.  State 
[Tex.  Cr.  App.]  76  S.  W.  922.  Accused's  in- 
toxication  is   admissible   on   the   question   of 

'malice  (Seaborn  v.  Com.,  25  Ky.  L.  B.  2203,  80 
S.  W.  223),  deliberation,  and  premeditation 
(State  v.  Hertzog  [W.  Va.]  46  S.  B.  792). 
Previous  difficulty  and  threats  by  defendant. 
Pitts  V.  State  [Ala.]  37  So.  101.  That  a  third 
person  had  told  defendant  of  a  statement 
deceased  had  made  concerning  him,  and  de- 
fendant's threat  to  kill  deceased,  may  be 
proved  to  show  animus.  Tipton  v.  State 
[Ala.]  37  So.  231.  A  warrant  for  the  arrest 
of  defendant  sworn  out  by  the  person  as- 
saulted Is  admissible  for  the  state  to  show 
grudge  and  malice  on  defendant's  part. 
State  V.  Sullivan  [W.  Va.]  47  S.  B.  267. 

94.  Defendant  procured  marriage  of  de- 
ceased with  defendant's  wife's  sister  to  cov- 
er Illicit  relations  with  her  and  then  killed 
him  to  renew  such  relations.  Weaver  v. 
State  [Tex.  Cr.  App.]  81  S.  W.  39.  Where 
a  man  is  tried  for  the  murder  of  an  Illegiti- 
mate Infant,  his  relations  with  its  mother 
and  conversations  with  her  beforehand  are 
admissible.  Lax  v.  State  [Tex.  Cr.  App.]  79 
S.  W.  578.  Relations  of  deceased  and  de- 
fendant's daughter.  Kennedy  v.  State  [Ala.] 
37  So.  90.  A  previous  difficulty  may  be 
shown  but  not  the  particulars.  Taber  v. 
Com.  [Ky.]  82  S.  W.  443;  Gordon  v.  State 
[Ala.]  36  So.  1009.  Bvidence  of  previous 
fight  between  decedent  and  another  whose 
cause  defendant  espoused  Is  admissible  to 
show  defendant's  motive  in  provoking  diffi- 
culty. Sohrader  v.  State  [Miss.]  36  So.  386. 
That  a  watch  which  deceased  had  prior  to 
the  killing  won  from  defendant  at  gambling, 
was  gone  from  his  body  is  admissible. 
Bowen  v.  State  [Ala.]  37  So.  233.  Where  the 
killing  occurred  during  the  attempt  of  a 
posse  to  arrest  defendant  for  burglarizing 
a  bank,  and  on  his  subsequent  arrest  a  gun 
taken  from  one  of  the  posse  and  money 
taken  from  the  bank  were  found  upon  him, 
evidence  of  the  burglary  was  admissible 
both  to  show  motive  and  identify  defendant. 
State  V.  Lewis  [Mo.]  79  S.  W.  671.  Where 
evidence  of  prior  acts  and  relations  tend  to 


supply  a  motive  for  the  killing,  its  remote- 
ness goes  not  to  Its  admissibility  but  to  the 
weight  and  credit  to  be  given  to  it.  Weav- 
er V.  State  [Tex.  Cr.  App.]  81  S.  W.  39. 
Antecedent  threats  by  deceased  communicat- 
ed to  defendant  are  admissible  not  only  on 
the  question  of  who  was  the  aggressor  but 
as  tending  to  show  motive.  Lee  v.  State 
[Ark.]  81  S.  W.  385.  That  evidence  disclos- 
ing intent,  knowledge  or  motive  incidental- 
ly shows  another  offense  is  no  objection  to 
it.  Goodman  v.  State  [Tex.  Cr.  App.]  83  S. 
W.  196;  State  v.  Levy  [Idaho]  75  P.  227; 
State  V.  Coieman  [S.  D.]  98  N.  W.  175. 
Proof  of  motive  Is  always  competent  In 
murder  trials.  That  It  is  out  of  propor- 
tion to  the  crime  is  not  ground  for  exclud- 
ing evidence  of  It.  Lillie  v.  State  [Neb.] 
100  N.  W.  316.  Speculations  on  board  of 
trade  and  financial  stringency  of  woman 
accused  of  killing  husband  whose  life  was 
insured.  Id.  Life  insurance  policies  and 
letters  and  papers  concerning  and  connect- 
ed with  them  are  admissible  where  the 
state's  theory  is  that  defendant  killed  de- 
ceased, his  brother,  to  obtain  the  life  in- 
surance. State  V.  Coleman  [S.  D.]  98  N. 
W.  175.  Where  self-defense  is  relied  on. 
Improper  relations  between  defendant  and 
deceased's  divorced  wife  are  not  admissible 
to  show  motive  nor  on  any  other  grounds. 
People  V.  Wright  [Cal.]  77  P.  877.  Ill 
treatment  and  previous  assaults  are  admis- 
sible to  prove  motive.  Wells  v.  Territory 
[Okl.]  78  P.  124.  Previous  trouble  between 
defendant  and  others  which  he  supposed  de- 
ceased to  be  interfering  in.  People  v.  Sues- 
ser,  142  Cal.  354,  75  P.  1093.  That  deceased's 
wife  and  accused  slept  together  at  her 
house  after  the  killing  may  be  shown.  Gard- 
ner V.   U.    S.    [Ind.   T.]    82   S.   W.    704. 

95.  Confessions  are  admissible  (Nicks  v. 
State  [Tex.  Cr.  App.]  79  S.  W.  35),  though 
made  while  defendant  is  in  custody  (Hatha- 
way V.  Com.  [Ky.]  82  S.  W.  400;  Plant  v. 
State  [Ala.]  37  So.  159),  but  only  when 
voluntary  (State  v.  Brinte  [Del.]  58  A.  258; 
Parker  v.  State  [Tex.  Cr.  App.]  80  S.  W.  1008), 
and  made  without  threat  or  inducement 
(State  v.  Brinte  [Del.]  58  A.  258;  State  v. 
Gianfala  [La.]  37  So.  30;  Brewer  v.  State 
[Ark.]  78  S.  W.  773).  Where  defendant  Is 
in  custody  he  must.  In  some  states,  be 
warned  that  whatever  he  says  may  be  used 
against  him  (Moore  v.  State  [Tex.  Cr.  App.] 
79  S.  W.  565;  Alanls  V.  State  [Tex.  Cr.  App.] 
81  S.  W.  709),  but  the  warning  need  not  be 
exactly  contemporaneous  with  the  confes- 
sion (Nicks  V.  State  [Tex.  Cr.  App.]  79  S.  W. 
35;  Black  v.  State  [Tex.  Cr.  App.]  81  S.  W. 
302),  nor  be  made  by  an  officer  (Black  v. 
State  [Tex.  Cr.  App.]  81  S.  W.  302).  That 
defendant  disputed  a  witness  who  testified 
at  the  preliminary  examination  to  selling 
him  poison  may  be  shown  where  the  state's 
theory  is  that  defendant  poisoned  deceased. 
Boyd  V.  State  [Miss.]  36  So.  525.  Defend- 
ant's admission  of  the  killing  coupled  with 
justification  is  not  a  confession.  "We  had 
to  do  it  to  save  ourselves."  Owens  v.  State 
[Ga.]    48   S.   B.   21. 

96.  Defendant  cannot  show  that  on  a 
prior  occasion  deceased  said  that  when  he 
used    certain    language     about     defendant's 
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missible.  Self-serving  declarations  whether  made  before'^  or  after  the  homicide 
are  inadmissible.'*  The  acts  and  declarations  of  defendant  on  being  charged  with 
the  mnrder  are  always  a  pertinent  subject  of  inquiry,'*  but  the  subsequent  acts  and 
declarations  of  deceased,  not  res  gestae  nor  dying  declarations,^  and  the  acts  and 
declarations  of  third  persons  made  in  defendant's  absence,  no  conspiracy  being 
shown,  should  not  be  admitted.^  Prior  threats  of  deceased  to  take  his  own  Hfe  are 
admissible,  the  defense  being  suicide.*    Though  the  evidence  connecting  defendant 


wife  he  expected  defendant  to  hit  him 
right  between  the  eyes.  Pettis  v.  State  [Tex. 
Cr.  App.]  81  S.  W.  312.  Advice  of  counsel 
to  woman  killing  officer  In  legal  attempt 
to  eject  her  from  land  cannot  be  shown. 
Smith  V.  State  [Tex.  Cr.  App.]  81  S.  W. 
936.  Details  of  previous  difficulties  between 
defendant  and  deceased  and  defendant  and 
his  wife,  deceased's  daughter,  are  Inadmis- 
sible. Thompson  v.  State  [Miss.]  36  So. 
389.  Declarations  to  a  neighbor  of  fear  of 
further  assault  are  not  admissible  In  one's 
own  favor.  State  v.  Raymo  [Vt.]  67  A.  993. 
Proof  of  a  conversation  between  defendant 
and  the  person  assaulted  three  hours  before 
held  inadmissible.  Territory  v.  Dooley 
[Ariz.]  78  P.  138.  Prior  conduct  and  acts 
of  defendant  can  be  shown  where  defense  is 
insanity.  People  v.  Manoogian,  141  Cal.  592, 
75  P.    177. 

97.  Defendant's  husband,  party  to  con- 
spiracy to  kill  deceased  attempting  to  eject 
them  from  home,  stated  that  he  had  rights 
and  would  abide  by  decision  of  courts.  Smith 
V.  State  [Tex.  Cr.  App.]  81  S.  "W.  936.  Con- 
versation as  to  defendant's  duty  to  protect 
himself.  Jones  v.  State  [Tex.  Cr.  App.]  ,83 
S.   "W.   198. 

98.  Foster  v.  State  [Tex.  Cr.  App.]  74  S. 
W.  29.  That  defendant  asked  to  be  taken 
before  deceased  before  she  died,  and  refused 
to  flee  from  the  scene,  are  inadmissible. 
Vyalker  v.  State,  139  Ala.  66,  35  So.  1011. 

99.  Hanna  v.  State  [Tex.  Cr.  App.]  79  S. 
W.  544.  Defendant  need  not  deny  the  ac- 
cusations of  every  idle  straggler  who  choos- 
es to  accuse  him.  Statements  of  third  per- 
son In  defendant's  presence  held  incompe- 
tent. Merriweather  v.  Com.  [Ky.]  82  S.  W. 
692. 

1.  Wilson  V.  State  [Ala.]  37  So.  93.  Identi- 
fication of  defendant  by  deceased,  not  shown 
to  have  been  res  gestae  or  a  dying  declara- 
tion is  inadmissible.  Bowen  v.  State  [Tex. 
Cr.  App.]  82  S.  W.  520. 

a.  A  statement  by  defendant's  son  just 
before  the  killing,  not  shown  to  have  been 
heard  by  defendant,  that  deceased  was  the 
cause  of  the  trouble  and  he  ought  to  go  and 
kill  him,  is  inadmissible.  Freeman  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  953.  Witnesses 
cannot  state  what  they  did  or  thought  In 
the  absence  of  both  parties  during  the  In- 
terim between  the  preliminary  quarrel  and 
the  homicide.  Chambers  v.  State  [Tex.  Cr. 
App.]  79  S.  W.  572.  Where  defendant  killed 
a  person  attempting  to  arrest  him  under 
order  of  the  mayor,  testimony  by  the  mayor 
that  he  ordered  the  arrest  is  not  objection- 
able as  hearsay  and  made  out  of  defend- 
ant's presence.  Black  v.  State  [Tex.  Cr. 
App.]  81  S.  W.  302.  Where  there  is  no  evi- 
dence of  a  conspiracy,  the  presence  and  acts 
of  others  prior  to  the  crime  should  not  be 
admitted.  Pulpus  v.  State  [Miss.]  36  So. 
190. 


3.  Nordgren  v.  People,  211  111.  425,  71  N. 
B.  1042.  Where  the  defense  to  a  charge  of 
murder  by  poison  is  suicide,  and  defendant 
shows  threats  by  deceased  to  take  her  own 
life,  and  the  state  shows  that  the  week  be- 
fore she  died  deceased  was  in  good  health 
ind  spirits,  defendant  cannot  show  in  re- 
buttal that  at  other  times  during  the  week 
she  was  despondent  and  threatened  to  take 
her  own  life.  State  v.  Kelly  [Conn.]  58  A. 
705.  , 

IVOTEi.  Snlddal  declaratlonB:  On  this 
question  there  is  considerable  conflict.  Some 
courts  have  excluded  the  evidence  as  hear- 
say, not  coming  within  any  of  the  exceptions 
to  the  rule  as  to  res  gestae  dying  declara- 
tions, or  statements  made  in  the  presence  of 
the  defendant  so  as  to  influence  his  conduct 
(Siebert  v.  People.  143  111.  571;  State  v.  Fitz- 
gerald, 130  Mo.  407),  or  as  to  exclamations  of 
pain  or  statements  concerning  health  (State- 
v.  Punshon,  124  Mo.  448.  See  2  Bishop,  Cr. 
Proc.  §  623).  It  is  clear  that  the  excluded 
declarations  do  not  come  within  any  of  these 
exceptions,  or  even  within  the  expanded  res 
gestae  rule  (15  Am.  L.  R.  71;  State  v.  Hay- 
ward,  62  Minn.  474),  though  similar  state- 
ments may  constitute  res  gestae  (2  Bishop, 
Cr.  Proc.  §  626).  So  far  the  cases  are  sound. 
But  is  it  always  essential  that,  to  be  admit- 
ted, declarations  of  a  deceased  person  must 
fall  within  one  of  the  exceptions  named? 
Entirely  aside  from  any  proper  application  of 
the  res  gestae  rule  (1  Greenleaf  [16th  Ed.] 
§  162),  threats  either  of  the  defendant  or  of 
the  deceased,  are  admitted  where  they  tend 
to  establish  a  design  or  plan  (Stokes  v.  Peo- 
ple, 53  N.  T.  164,  13  Am.  Rep.  492;  Rex  v. 
Hagan,  12  Cox,  C.  C.  357),  and  this  principle 
is  extended  to  include  expressions  of  a  mere 
hostile  desire  to  see  a  person  (State  v.  Horne, 
9  Kan.  123).  The  real  object  of  such  evi- 
dence is  to  show,  as  an  evidential  fact,  the 
existence  of  a  design.  Where  this  fact  is  to 
be  proved  the  declarations  of  a  person,  living 
or  dead,  should  always  be  evidence  (Insur- 
ance Co.  V.  Hillman,  145  U.  S.  285;  Jacobs  v. 
Whitman,  10  Cush.  [Mass.]  255),  and  whether 
regarded  as  entirely  outside  the  hearsay  rule 
(McKelvey,  Bv.  §  140),  or  within  one  of  its 
exceptions  (1  Greenleaf  [16th  Bd.]  §§  162a, 
162o),  they  should  be  admitted  (1  Wigmore, 
Treatise,  Ev.  §§  113,  143,  144).  As  pointed  out 
in  Insurance  Co.  v.  Moseley,  8  Wall.  [U.  S.] 
397,  "Whenever  the  bodily  or  mental  feelings 
of  an  individual  are  material  to  be  proved, 
the  usual  expressions  of  such  feelings  are 
original  and  competent  evidence.  Such  dec- 
larations are  regarded  as  acts  and  are  as 
competent  as  any  other  testimony  when  rele- 
vant to  the  issue.  Their  truth  or  falsity  is 
an  inquiry  for  the  jury."  Expressly  overrul- 
ing an  earlier  case  (Com.  v.  Felch,  132  Mass. 
22)  on  the  authority  of  which  Siebert  v. 
People,  143  111.  571,  was  decided,  this  view 
I  was  adopted  in  a  leading  Massachusetts  case. 
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with  the  homicide  is  circumstantial,  it  is  not  competent  to  prove  that  deceased  had 
certain  enemies  of  whom  he  stood  in  fear/  or  that  another  than  defendant  had  a 
motive  for  killing  him,"  and  evidence  as  to  the  movements  of  a  third  person  whom 
defendant  claims  is  the  guilty  party  is  generally  inadmissible.®  Possession  and 
familiarity  with  the  weapon  or  other  means  of  death  is  competent.''  The  physical 
conditions  existing  in  the  vicinity,*  and  the  conduct,  appearance,  actions,  and  con- 
dition of  accused*  and  deceased  at  the  time,  may  be  shown.^"  The  attending  physi- 
cian may  state  his  opinion  that  deceased's  wound  was  fatal.^^  Defendant's  general 
reputation  for  peace  or  violence  may  be  shown  in  his  defense.^*  Deceased's 
clothes^*  and  the  weapon  used  may  be  introduced,^*  and  testimony  as  to  blood 


and  expressions  showing  a  suicidal  Intention 
were  admitted  (Com.  v.  Trefethen,  157  Mass. 
180). 

In  the  Connecticut  case  cited  in  the  foot- 
note above,  the  court  admitted  such  evidence 
but  it  failed  to  agree  with  the  Ohio  court  as 
to  what  declarations  might  be  shown.  Black- 
burn V.  State,  23  Ohio  St.  146;  State  v.  Kelly 
[Conn.]  58  A.  704.  This  is  a  question  of  rele- 
vancy. In  the  Connecticut  case  the  court 
made  the  recent  character  of  the  declaration 
the  test  of  admissibility.  But  the  intention 
to  commit  suicide  might  be  of  so  long 
standing  as  to  amount  to  a  suicidal  mania, 
and  the  excluded  expressions  might  best  es- 
tablish It.  Such  a  plan  would  be  relevant 
evidence.  1  Wigmore,  Treatise,  Ev.  §  102. 
Of  course,  if  the  declarations  are  to  establish 
the  ultimate  fact,  or  are  introduced  with 
some  evidential  fact,  as  part  of  the  res  gestae 
(2  Bishop,  Cr.  Proo.  §§  626,  627)^  time  may  be 
vital  (3  Colum.  L  R.  351);  but  in  dealing  with 
declarations  showing  a  plan  or  design,  time 
alone  has  little  or  no  value.  (State  v.  Adams, 
76  Mo.  358).  The  courts  have  admitted 
threats  made  from  one  to  nine  years  before 
the  crime  charged  Tvas  committed  (Abbott 
v.  Com.  fKy.]  68  S.  W.  124;  Com.  v.  Holmes, 
157  Mass.  233,  34  Am.  St.  Rep.  270),  and  mere 
statements,  not  threats,  made  three  years 
prior  to  the  act,  have  been  allowed  (Com.  v. 
Robinson,  146  Mass.  571).  So,  while  the  ex- 
clusion of  such  declarations  must  be  left  to 
the  sound  discretion  of  the  court  (Com.  v. 
Trefethen,  157  Mass.  180;  Com.  v.  Holmes,  157 
Mass.  233,  34  Am.  St.  Rep.  270),  the  exclusion 
should  be  made  with  the  understanding  that 
lapse  of  time  goes  only  to  the  weight  and 
not  to  the  relevancy  of  the  evidence  (State  v. 
Bradley,  64  Vt.  \466;  Redd  v.  State,  68  Ala.  492). 
This  was  the  holding  as  to  suicidal  declara- 
tions in  the  Blackurn  case,  and  in  so  far  as 
the  Connecticut  court  overlooks  this  princi- 
ple, its  decision  seems  unsound. — V.  Colum. 
L.  R.  157. 

4.  Wallace  v.  State  [Tex.  Cr.  App.]  81  S. 
W.   966;   Bowen  v.   State   [Ala.]   37   So.   233. 

5.  Walker  v.  State,  139  Ala.  56,  35  So. 
1011;   Bowen   v.   State   [Ala.]    37   So.   233. 

6.  That  party  having  motive  to  kill  was 
in  the  town,  there  being  no  evidence  to  con- 
nect him  with  the  killing.  Walker  v.  State, 
139  Ala.  66,   35  So.  1011. 

7.  Possession  of  weapons  and  skill  in 
marksmanship  of  defendants  held  admissible. 
Allen  v.  Com.  [Ky.]  82  S.  W.  589.  A  woman 
on  trial  for  murder  with  firearms  may  be 
shown  to  have  been  familiar  with  them  for 
years.  LlUie  v.  State  [Neb.]  100  N.  W.  316. 
Preparation  of  arms  and  remarks  by  de- 
fendant as  to  what  he  would  do  if  deceased 


should  be  killed  are  admissible.  Ferguson 
V.  State  [Ala.]  37  So.  448.  Evidence  tend- 
ing to  show  a  criminal  intent  in  procuring 
arms  may  be  met  by  defendant  by  a  show- 
ing why  he  procured  them  and  explaining 
what  he  intended  to  do  with  them.  Smith 
V.  State  [Tex.  Cr.  App.]  81  S.  W.  936.  De- 
fendant may  not  testify  why  he  had  a  pis- 
tol on  the  occasion  of  the  difficulty.  Greg- 
ory V.  State  [Ala.]  37  So.  259.  On  a  trial 
for  murder  by  giving  poisoned  whisky,  evi- 
dence that  deceased  kept  whisky  and  poison 
in  her  room  and  had  threatened  to  suicide 
is  admissible.  Nordgren  v.  People,  211  111. 
425,  71  N.  B.  1042.  Statements  of  deceased 
that  he  "had  the  stuff  to  do  it  with"  are 
hearsay  and  are  not  admissible  either  on 
the  theory  that  they  show  possession  of  the 
poison,  or  show  a  knowledge  of  the  effect 
of  strychnine.  State  v.  Kelly  [Conn.]  58  A. 
705. 

8.  Such  as  the  finding  of  unusual  articles 
on  the  floor  of  the  house, — pepper,  matches, 
a  boot  heel.  lilUie  v.  State  [Neb.]  100  N. 
W.  316.  Tracks.  Parker  v.  State  [Tex. 
Cr.  App.]  80  S.  W.  1008.  Evidence  of  foot- 
prints is  admissible  though  not  shown  to 
be  similar  to  accused's.  State  v.  Daniels,  134 
N.  C.  641,  46  S.  E.  743.  Where  deceased 
was  killed  In  attempting  to  eject  defendant 
from  her  home,  the  fact  that  the  house  was 
barricaded  but  not  the  resisting  power  of 
the  barricade  may  be  shown.  Smith  v.  State 
[Tex.   Cr.   App.]    81    S.   W.    936. 

9.  The  conduct,  appearance,  and  actions 
of  accused  immediately  after  the  crime  may 
be  shown,  as  well  as  his  statements  tend- 
ing to  connect  him  with  the  transactions 
being  investigated.  Lillie  v.  State  [Neb.] 
100  N.  W.  316.  Opinion  of  nonexpert  that 
defendant  was  insane  at  the  time  held  prop- 
erly rejected.  Freeman  V.  State  [Tex.  Cr. 
App.]    81   S.  W.   953. 

10.  The  advanced  pregnancy  of  a  deceased 
wife  is  material  where  the  defense  of  her 
husband  charged  with  killing  her  is  that 
he  did  it  accidentally  in  attempting  to  kill 
a  man  in  the  act  of  adultery  with  her. 
Washington  v.  State  [Tex.  Cr.  App.]  79  S. 
W.    811. 

11.  Sims  V.   State,   139  Ala.  74,   36   So.  138. 

12.  Though  the  facts  have  been  proved  by 
direct  testimony,  though  the  Judge  deems 
the  fact  of  guilt  clearly  established,  and 
though  defendant  relies  on  defense  of  insan- 
ity; especially  in  view  of  the  Jury's  func- 
tion of  fixing  the  penalty.  Maston  v.  State 
[Miss.]   36  So.  70. 

13.  To  show  location  of  wounds  (Seaborn 
V.  Commonwealth,  25  Ky.  L.  R.  2203,  80  S. 
W.   223),   but  not   unless  they  illustrate   and 
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stains  is  competent."  On  trial  for  assault,  evidence  that  defendant  discharged 
the  pistol  shortly  after  is  pertinent  as  showing  that  it  was  loaded,^"  and  where  a 
killing  occurs  in  a  dispute  over  some  abandoned  wood  claimed  by  defendant  and 
another,  evidence  that  the  foreman  of  the  railroad  company  owning  the  wood  gave 
it  to  defendant's  adversary  is  admissible  to  show  some  foundation'  for  her  claim.*^ 
In  a  prosecution  for  assault  with  intent  to  murder,  committed  iu  resisting  arrest 
by  a  private  person,  it  is  proper  to  admit  evidence  that  defendant  had  stolen  goods, 
which  he  had  at  the  time  of  the  arrest  partly  concealed  under  his  coat.^* 

Justification}^- — Previous  altercations  between  defendant  and  deceased,""  and 
their  threats  and  statements  of  intentions  in  regard  to  each  other,  are  admissible, 
the  plea  being  self-defense;^^  and  there  being  evidence  that  deceased's  threats 
were  heard  by  or  communicated  to  defendant;"^  likewise  where  the  defense  is  ac- 
cident in  the  struggle  for  possession  of  a  revolver  v?ith  which  defendant  believed 
deceased  was  about  to  kill  her."^  But  the  particulars  of  former  difificulties  cannot 
be  shown,"*  nor  can  defendant  show  his  declarations  of  fear  of  deceased  subse- 
quent to  such  difficulties  and  prior  to  the  killing,"^  nor  that  deceased  had  stated 
of  him  that  he  was  an  old  coward  and  would  not  fight."'  Indefinite  and  imper- 
sonal threats  by  a  party  to  a  homicide  are  not  admissible  in  the  absence  of  evi- 
dence eonnectiag  them  with  his  adversary."^  Evidence  of  attempts  of  deceased, 
after  a  prior  difficulty,  to  borrow  a  pistol,  is  properly  rejected  where  connected  in 
no  other  way  with  defendant."'  Previous  relations  of  deceased  and  defendant's 
wife  or  daughter  may  be  shown  when  illustrative  of  their  attitude  toward  each 
other."' 


make  pertinent  some  phase  of  the  oral  testi- 
mony (Christian  v.  State  [Tex.  Cr.  App.] 
79   S.  W.   562). 

14.  People  V.  Lagroppo,  90  App.  Div.  219, 
86   N.   Y.   S.   116. 

15.  Evidence  that  blood  was  found  on  a 
box  in  defendant's  room  is  admissible.  Walk- 
er V.  State,  139  Ala,  56,  35  So.  1011. 

16.  People  V.   Wells   [Cal.]    78   P.   470. 

17.  People  V.  Rodawald  [N.  T.]  70  N.  E.  1. 

18.  Dryer  v.  State,  139  Ala.  117,  36  So.  38. 

19.  See  2  Curr.  L.   233. 

ao.  Bateson  v.  State  [Tex.  Cr.  App.]  80 
S.  W.  88.  Testimony  as  to  prior  difficulties 
between  the  parties  and  efforts  of  deceased 
to  make  peace  is  proper.  Pettis  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  312.  Where  bad 
blood  and  quarrels  have  existed  for  years 
between  defendant  and  deceased  it  Is  im- 
material who  was  responsible  for  the  origin 
of  the  ill  feeling.     Id. 

ai.  Threats  by  defendant.  Bateson  v.  State 
[Tex.  Or.  App.]  80  S.  W.  88.  Statements  by 
defendant  that  he  wanted  "to  get  a  gun 
and  go  to  killing"  and  wanted  "to  kill  some- 
body" held  not  too  general  to  be  admissi- 
ble. Friday  v.  State  [Tex.  Cr.  App.]  79  S. 
W.'  815. 

Threats  by  deceased.  People  v.  Taylor, 
177  N.  Y.  237,  69  N.  B.  534.  As  bearing  on 
defendant's  state  of  mind,  a  witness  may 
state  that  he  delivered  a  pacific  message 
to  him  from  deceased.  Rush  v.  State  [Tex. 
Cr.  App.]  76  S.  W.  927.  Threats  by  deceased 
are  not  admissible  where  under  the  undis- 
puted evidence  defendant  is  not  entitled  to 
avail  himself  of  the  plea  of  self-defense. 
Gilmore  v.  State  [Ala.]  37  So.  359.  In  or- 
der that  threats  should  be  part  of  the  res 
gestae,  something  more  must  be  shown  than 
that  they  were  made  recently;  whether  they 


are  offered  In  mitigation  or  as  Justification 
proof  of  some  overt  act  is  necessary  as  a 
predicate  for  their  admission.  State  v. 
Thomas,  111  Z&.   804,   35   So.   914. 

22.  Declarations  of  deceased  between  the 
preliminary  quarrel  and  the  killing,  not 
brought  to  defendant's  notice  in  the  in- 
terim, cannot  be  shown.  Though  the  pur- 
pose was  to  show  the  time  elapsing  rather 
than  that  deceased  had  abandoned  his  in- 
tention of  killing  defendant.  Burnett  v. 
State  [Tex.  Cr.  App.]  79  S.  W.  550.  Threats 
by  deceased  are  not  admissible  except  where 
communicated  to  defendant,  or  there  is  a 
question  as  to  who  was  the  aggressor,  or 
deceased  made  a  hostile  demonstration.  Wil- 
son V.   State   [Ala.]    37  So.   93. 

23.  People  v.  Taylor,  177  N.  T.  237,  69  N. 
E.    534. 

24.  Gordon  v.  State  [Ala.]  36  So.  1009; 
Taber  v.  Com.  [Ky.]  82  S.  W.  443;  State  v. 
Adams  [S.  C]  47  S.  E.  676.  Defendant 
cannot  show  that  in  a  prior  difficulty  de- 
ceased cursed  him.  Pitts  v.  State  [Ala.]  37 
So.  101.  A  question  to  a  witness  for  the 
state  whether  he  knew  anything  of  a  pre- 
vious difficulty  between  defendant  and  de- 
ceased Is  not  objectionable  on  its  face. 
Plant  V.   State   [Ala.]    37   So.   159. 

25.  State  v.  Raymo  [Vt.]   67  A.   993. 

2«.  Pettis  v.  State  [Tex.  Cr.  App.]  81  S. 
W.   312. 

27.  McMahon  v.  State  [Tex.  Cr.  App.]  81 
S.  W.  296;  Pitts  v.  State  [Ala.]  37  So.  101; 
Harbour   v.   State    [Ala.]    37   So.   330. 

28.  Pitts  V.  State  [Ala.]  37  So.  101.  Testi- 
mony that  on  the  occasion  of  a  prior  diffi- 
culty deceased  borrowed  a  gun  and  stated 
that  he  wanted  it  to  kill  a  dog  is  irrele- 
vant. Pettis  V.  State  [Tex.  Cr.  App.]  81  S. 
W.    312. 
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The  general  reputation  of  deceased  for  violence  may  be  shown  where  de- 
fendant had  knowledge  of  it,^"  but  specific  facts  in  regard  to  his  character"^  such 
as  acts  of  violence  towards  third  persons,^^  in  no  way  connected  with  or  observed 
by  defendant/*  or  that  he  had  been  imprisoned  for  particular  offenses/*  cannot, 
especially  where  defendant  is  not  shown  to  have  had  knowledge  thereof,  further 
than  that  he  had  been  in  prison. ^°  Deceased's  habit  of  carrying  weapons  not 
Icnown  to  defendant  cannot  be  shown.'"  The  character  of  deceased  cannot  be 
supported  by  the  state  until  it  has  been  attacked  by  defendant,^'  but  where  de- 
fendant puts  the  character  of  deceased  in  issue  as  a  violent  and  dangerous  man, 
the  state  may  prove  that  he  is  a  peaceable  and  law-abiding  man.''  Where  the 
defense  is  accident,  the  reputation  of  deceased  for  drunkenness  is  incompetent  on 
the  issue  of  his  violence  when  drunk.'^  General  good  character  and  church  mem- 
bership of  deceased  and  his  lack  of  profanity  is  not  admissible  to  rebut  defend- 
ant's testimony  that  he  approached  using  violent  profane  language.*"  Decedent's 
intoxication  is  irrelevant  when  offered  before  any  showing  of  necessity  to  kill 
him  and  when  the  state  of  the  proof  is  that  defendant  was  the  aggressor.*^  De- 
fendant is  entitled  to  prove  by  deceased's  widow  that  he  was  a  man  of  ungovern- 
able temper.*'' 

Defendant  having  given  evidence  of  his  general  character  for  peace  and  quiet 
cannot  further  show  that  liis  general  disposition  is  gentle  and  kind  and  that  he 
would  not  hurt  anybody.*' 

The  possession  of  weapons  by  deceased  is  material,**  but  opinions  of  witnesses 
whether  a  stick  was  a  deadly  weapon  are  inadmissible  where  it  was  produced  be- 


ao.  Previous  relations  of  deceased  and  de- 
fendant's daughter  may  be  shown  as  bear- 
ing on  who  was  the  aggressor;  and  the  rea- 
sonableness of  defendant's  belief  that  de- 
ceased would  shoot.  Kennedy  v.  State  [Ala.] 
37  So.  90.  "Where  the  defense  is  self-defense, 
prior  declarations  of  deceased  as  to  im- 
proper relations  with  defendant's  wife  are 
not  admissible  on  the  theory  that  they  fur- 
nish a  motive  for  an  attack  on  defendant 
by  deceased,  there  being  no  evidence  that 
the  declarations  had  reached  defendant  or 
that  deceased  thought  they  had.  State  v. 
Brown,    111  La,    696,    35    So.    818. 

30.  People  v.  Rodawald  [N.  T.]  70  N.  E. 
1;  People  v.  Farrell  [Mich.]  100  N.  "W.  264. 
The  reputation  of  decedent  is  inadmissible 
where  he  and  defendant  lived  in  distant 
communities  and  were  unacquainted.  Long 
V.  State  [Ark.]  81  S.  W.  387.  Testimony  as 
to  deceased's  reputation  is  properly  exclud- 
ed where  defendant's  knowledge  of  his  char- 
acter is  based  more  on  personal  knowledge 
of  his  escapades  than  on  what  people  thought 
of  him.  Dean  v.  Com.,  25  Ky.  L.  R.  1449, 
78  S.  W.   1112. 

31.  People  v.  Rodawald  [N.  T.]  70  N. 
B.  1;  State  v.  Ronk,  91  Minn.  419,  98  N.  W. 
334 

32.  People  V.  Rodawald  [N.  T.]  70  N.  E. 
1;  State  v.  Ronk,  91  Minn.  419,  98  N.  W. 
334;  People  v.  Farrell  [Mich.]  100  N.  "W. 
264;  United  States  v.  Densmore  [N.  M.] 
75  P.   31. 

33.  People  v.  Farrell  [Mich.]  100  N.  W. 
264. 

34.  35.  People  v.  Rodawald  [N.  Y.]  70  N. 
E.  1. 

36.  Sims  v.  State,  139  Ala.  74,  36  So. 
138. 


37.  Moore  v.  State  [Tex.  Cr.  App.]  79  S. 
"W.  565.  Testimony  that  deceased  had  as- 
saulted defendant's  daughter  and  threat- 
ened to  kill  him  furnish  no  predicate.  Ken- 
nedy  V.   State   [Ala.]    37    So.   90. 

38.  Pettis  V.  State  [Tex.  Cr.  App.]  81  S 
W.    312. 

39.  State  v.  McDaniel  [S.  C]  47  S.  E.   384. 

40.  Bowles  V.   Com.    [Va.]    48    S.   B.    527. 

41.  Gregory  v.   State    [Ala.]    37   So.   259. 

42.  Habeas  corpus.  Ex  parte  McCoy  [Tex. 
Cr.    App.]    82   S.   W.    1044. 

43.  Demaree  v.   Com.   [Ky.]   82   S.  W.   231. 

44.  Where  there  is  a  conflict  as  to  wheth- 
er defendant  was  out  by  deceased  or  by 
himself  in  trying  to  cut  deceased,  and  as 
to  whose  hand  the  knife  was  in,  evidence 
that  deceased  had  lent  his  knife  just  be- 
fore the  killing  is  proper.  Dean  v.  Com.,  25 
Ky.  L.  R.  1449,  78  S.  W.  1112.  Where  de- 
fendant claims  that  deceased's  weapons  may 
have  been  clandestinely  removed  frOm  his 
body  the  state  may  show  by  his  wife  that  he 
never  owned  nor  carried  any.  Pettis  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  312.  Where  defend- 
ant's witnesses  testify  that  as  deceased  fell 
he  threw  a  pistol  into  a  neighboring  field, 
rebuttal  Is  admissible  to  the  effect  that  wit- 
nesses sought  there  and  found  no  pistol. 
Gregory  v.  State  [Ala.]  37  So.  259.  That 
one  of  a  party  to  which  defendant  thought 
prosecutor  belonged  and  which  was  search- 
ing for  him  was  armed  with  a  pistol  is  ad- 
missible. State  v.  Evans,  122  Iowa,  174,  97 
N.  W.  1008.  That  deceased's  gun  was  not 
in  working  order  as  to  its  second  barrel  Is 
inadmissible  in  the  absence  of  proof  that 
defendant  knew  It.  People  v.  Wright  [Cal.] 
77    P.    877. 
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fore  the  jury  and  evidence  as  to  the  relative  size  and  strength  of  the  parties  was 
shown.*" 

Evidence  that  deceased,  in  the  hearing  of  accused,  stated  as  he  approached 
him,  just  before  he  was  shot,  that  he  intended  to  bid  accused  "good  night"  is  ad- 
missible.*' 

To  rebut  evidence  that  deceased  had  hold  of  defendant's  pistol  when  shot,  it 
may  be  shown  that  there  were  no  powder  burns  on  his  hands.*' 

Harmless  error,  in  the  admission  and  exclusion  of  evidence  is  discussed  be- 
low.*' 

(§7)  C.  Dying  declaration^*"  are  admissible  on  the  trial  of  a  legal  inquiry 
into  the  death  of  the  person  making  them'*"  as  to  such  facts  relative  to  the  cause 
and  extent  of  the  injury  received,^^  as  deceased  would  have  been  permitted  to 
testify  to  had  he  lived,'^  if  made  under  a  sense  of  impending  dissolution,^'  though 


45.  Majors  v.  State  [Miss.]  35  So.  825; 
Moran   v.    State    [Ga.]    48    S.    B.    324. 

46.  People  V.  Farrell  [Mioh.]  100  N.  W. 
264. 

47.  State  V.  McDanlel  [S.  C]   47  S.  B.  384. 

48.  The  admission  of  evidence  that  de- 
fendant resisting  arrest  by  a  private  per- 
son had  stolen  goods  partly  concealed  un- 
der his  coat  at  the  time  is  harmless  since 
he  would  not  be  Justified  In  resisting  illegal 
arrest  to  the  extent  of  taking  life.  Dryer 
V.  State,  139  Ala.  117.  36  So.  38.  Bad  char- 
acter of  defendant's  female  companion  while 
Immaterial  is  not  prejudicial.  Foster  v. 
State  [Tex.  Cr.  App.]  74  S.  W.  29.  Whether 
or  not  evidence  of  deceased's  having  lent  his 
knife  just  before  the  killing  is  admissible, 
its  admission  cannot  harm  defendant  where 
the  undisputed  evidence  shows  that  defend- 
ant pursued  and  slew  deceased  with  a  pis- 
tol at  a  time  when  no  apparent  danger  ex- 
isted. Dean  v.  Com.,  25  Ky.  L.  R.  1449,  78 
S.  W.  1112.  Experiments  with  Winchester 
as  to  how  far  it  would  throw  shells  held 
harmless.  Pettis  v.  State  [Tex.  Cr.  App.] 
81  S.  W.  312.  No  harm  results  from  asking 
a  witness  whether  he  heard  defendant  make 
any  other  threats  against  deceased,  conced- 
ing It  calls  for  a  conclusion,  where  the  wit- 
ness answers  by  repeating  a  declaration 
which  is  a  threat.  Wilson  v.  State  [Ala.] 
87  So  93.  Sustaining  objections  to  the  cross- 
examination  of  a  state's  witness  as  to  mat- 
ters material  only  on  the  question  of  self- 
defense  is  not  prejudicial  where  there  Is 
no  Issue  of  self-defense  In  the  case.  Peo- 
ple V.  Manoogian.   141  Cal.  592,   75  P.  177. 

Error  cored  by  other  evidence  or  rtrlklng 
oat.  Brock  v.  Com.  [Ky.]  82  S.  W.  638 
Error  In  refusing  to  strike  out  testimony  of 
a  witness  relating  his  exclamation  at  the 
time  of  the  assault  "There  goes  on  mur- 
der here"  Is  not  cause  for  reversal  where 
no  exception  was  taken  to  the  ruling  and  it 
is  undisputed  that  murder  did  go  on  Peo- 
ple V.  Lagroppo,  90  App.  Div.  219,  86  N.  T. 
S  116  Where  there  Is  no  possible  doubt 
as  to   the  cause   of  death,   the  admission   of 

immaterial  evidence  o^.^j^^sS^sl  N  W  "^l 
iPHS  Bowers  v.  State  [Wis.]  »»  jm.  w.  **i. 
Refusal  to  permit  evidence  that  the  per- 
fon  assaulted  was  of  a  quarrelsome  dis- 
position when  intoxicated  is  Immaterial 
where  "he  same  witness  subsequently  testi- 
fied to  the  fact  Without  objection.  Meehan 
V.    State,    119    Wis.    621.    97   N.   W.    173.     Er- 


ror In  introducing  evidence  that  defendant, 
who  claims  he  killed  deceased,  his  wife,, 
accidentally,  did  not  pay  her  funeral  ex- 
penses, is  cured  by  permitting  him  to  prove 
that  he  offered  to  pay  but  was  not  permit- 
ted.     Washington    V.    State    [Tex.    Cr.    App.] 

79  S.  W.  811.  Admission  of  evidence  of  a 
flght  between  the  deceased  and  the  accused 
about  a  year  before  the  killing  was  harm- 
less error  where  there  was  evidence  of  a 
similar  flght  shortly  before  the  death.  Wil- 
liams V.  Com.,  25  Ky.  L.  R.  1504,  78  S.  W. 
134. 

49.     See   2  Curr.  L.    235. 

60.  Although  two  persons  killed  were 
shot  In  the  same  fight,  the  dying  declara- 
tions of  one  are  not  admissible  on  the 
trial  of  the  slayer  for  the  murder  of  the 
other.  Taylor  v.  State  [Ga.]  48  S.  B.  361. 
Dying  declarations  are  admissible  only  on 
the  principle  that  the  death  of  the  deceased 
is  the  subject  of  the  charge,  and  the  cir- 
cumstances of  the  death  are  the  subject  of 
the  declarations.  Hence  they  cannot  be  con- 
sidered in  support  of  a  conviction  of  as- 
sault. People  V.  Schiavl,  96  App.  Dlv.  479, 
89   N.   T.   S.   564. 

51.  Witness  should  not  state  that  half 
an  hour  before  deceased  declared  her  hus- 
band had  poisoned  her,  and  before  presum- 
ably the  poison  had  been  taken,  that  she 
stated  that  a  person  heard  going  out  of  the 
house  was  her  husband.  Nordgren  v.  Peo- 
ple,   211   111.   425,   71  n:  B.   1042. 

5a.  Connell  v.  State  [Tex.  Cr.  App.]  81  S. 
W.  746.  "That's  all  right;  Bill  Harris  Is 
my  friend,  and  I  don't  want  nothing  done 
to  him"  is  inadmissible.  State  v.  Harris. 
112  La.  937,  36  So.  810.  A  declaration  that 
"They  murdered  me  without  cause"  Is  In- 
admissible.    Bateson  v.  State  [Tex.  Cr.  App.] 

80  S.  W.  88.  But  such  a  statement  is  in- 
nocuous where  all  the  circumstances  are 
fully  shown  by  other  witnesses.  Connell  v. 
State  [Tex.  Cr.  App.]  81  S.  W.  746.  State- 
ment of  deceased  who  was  poisoned  that  she 
had  taken  nothing  but  what  the  doctor  gave 
her.  Boyd  v.  State  [Miss.]  36  So.  525.  State- 
ment of  deceased  shot  in  the  leg  that  his 
bowels  hurt  him  and  that  if  he  could  get 
over  that  he  would  be'  all  right  is  not  ad- 
missible.    Pitts  V.  State  [Ala.]  37  So.  101. 

53.  Their  admissibility  is  for  the  trial 
court  with  whose  decision  the  appellate  court 
will  not  interfere  except  in  clear  cases. 
Martin  v.  Com.,   25  Ky.  I*  B.  1928,  78  S.   W. 
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immediate  dissolution,  did  not  follow;'*  they  are  admissible  because  of  reasons 
of  necessity,  and  because  it  is  supposed  that  a  realization  on  the  part  of  declarant 
of  the  certain  and  speedy  approach  of  death  affords  as  powerful  incentive  to  tell 
the  truth  as  does  the  administration  of  an  oath.""  Declarations  made  while  de- 
ceased entertained  hope  of  recovery  are  admissible  where  he  afterwards  reaffirmed 
them  after  hope  had  been  abandoned,"*  and  declarations  admissible  against  the 
person  doing  the  killing  are  also  admissible  against  conspirators  and  accomplices."^' 
Their  admission  does  not  violate  the  constitutional  guaranty  of  confrontation  of 
witnesses."*  It  is  no  objection  that  the  declaration  was  written  down  and  so 
shown  instead  of  being  testified  to  orally  by  persons  who  heard  it,"°  but  such  a 
writing  not  signed  by  decedent  nor  read  over  to  him  or  in  any  way  recognized 
by  him  is  not  admissible,""  whence  the  fact  that  such  a  writing  is  in  the  hands  of 
the  prosecuting  attorney  does  not  render  oral  evidence  of  the  declaration  incom- 
petent.'^ Where  deceased  was  dying  of  poison  a  statement  to  her  by  the  physi- 
cian that  as  her  husband  was  under  suspicion  she  should  disclose  whether  she 
had  taken  anything  should  not  be  admitted  in  connection  with  her  statement 
that  she  had  not.°^  Witness  may  state  that  deceased  asked  him  to  take  down  his 
testimony  as  showing  his  connection  with  the  statement.'^ 

The  weight  of  dying  declarations  as  evidence,"*  and  the  credibility  of  testi- 
mony of  a  medical  witness  as  to  deceased's  condition,  is  for  the  jury;"'  and  in 
case  of  conflict  as  to  whether  any  declaration  was  in  fact  made,  the  evidence  thereof 
should  be  admitted  and  the  question  submitted  to  the  jury.""  The  declarant  may 
be  impeached  in  the  same  manner  as  other  witnesses,"^  as  by  showing  that  his 
character  was  bad,""  or  that  when  making  the  declaration  he  was  in  a  reckless, 
irreverent  state  of  mind  and  entertained  feelings  of  malice  and  hostility  towards 
accused;"®  and  statements  at  variance  with  the  dying  declaration  are  admissible 
for  that  purpose  though  not  of  themselves  res  gestae  or  dying  declarations.'"* 

(§7)  D.  SufflciencyJ'^ — In  the  footnotes  are  grouped  cases  on  the  suffi- 
ciency of  the  evidence  to  support  conviction  of  murder  generally,'''  murder  in 


1104.  Whether  deceased  was  conscious  of 
approaching  death  Is  a  question  of  law  for 
the  court.  Bateson  v.  State  [Tex.  Cr.  App.] 
80  S.  W.  88.  Evidence  that  deceased  told 
witness  to  tell  his  wife  goodhye  Is  Inad- 
missible when  there  is  no  issue  as  to  his 
consciousness   of   approaching  death.     Id. 

Predicate  held  sufficient.  Connell  V.  State 
[Tex.  Cr.  App.]  81  S.  W.  746;  Fuqua  v.  Com. 
[Ky.]  81  S.  W.  923;  Davis  v.  State  [Ga.]  48 
S  E  305;  Kimberlain  v.  State  [Tex.  Or.  App.] 
82  S  W.  1043;  Pitts  v.  State  [Ala.]  37  So. 
101;  Gregory  v.  State  [Ala.]  37  So.  259; 
Hawkins  v.  State  [Md.]  67  A.  27.  De- 
ceased somewhat  under  influence  of  mor- 
phine. Walker  v.  State,  139  Ala.  56,  35  So. 
1011.  Deceased  on  advice  of  physician  made 
journey  to  city  for  operation,  ^tate  v.  Gian- 
fala  [La.]  37  So.  30.  Deceased  sent  for  phy- 
sician Pitts  v.  State  [Ala.]  37  So.  101.  Re- 
quest that  the  doctor  in  attendance  give 
some  reHef  held  not  to  Indicate  hope  of 
recovery.     Hawkins  v.  State  [Md.]   57  A.   27. 

Predicate  keld  not  sufficient.  State  v.  Knoll 
[Kan  ]  77  P.  580.  Deceased  expressed  con- 
fidence he  would  soon  recover.  Bowles  v. 
Com.    [Va.]    48    S.    E.    527. 

54  State  V.  Brown,  111  La.  696,  35  So.  818; 
Hawkins   v.   State    [Md.]    57  A.    27. 

55.  State  v.  KnoU  [Kan.]  77  P.  580;  Nord- 
gren  v  People,  211  111.  425,  71  N.  E.  1042; 
Hawkins  v.  State   [Md.]    57  A.   27. 


56.  Sims  v.  State,  139  Ala.  74,  36  So.  138; 
Hawkins  v.  State  [Md.]   57  A.  27. 

57.  People  V.  Moran  [Cal.]  77  P.  777. 

68.  Art.  1,  §  10.  Payne  v.  State  [Tex.  Cr. 
App.]    78   S.    W.    934. 

69.  Bennett  v.  State  [Tex.  Cr.  App.]  81 
S.   W.    30. 

60.  Fuqua  v.    Com.    [Ky.]    81    S.   W.    923. 

61.  Sims  V.   State,  139   Ala.    74,   36   So.   138. 
63.    Boyd    V.    State    [Miss.]    36    So.    525. 

63.  Pitts    v.    State    [Ala.]    37    So.    101. 

64,  65.  State  v.  Davis,  134  N.  C.  633,  46 
S.  E.    722. 

66.  Commonwealth  v.  Lawson,  25  Ky.  L. 
R.    2187,    80   S.   W.    206. 

67.  Pardon  of  crime  cannot  be  shown  in 
rebuttal.  Martin  v.  Com.,  25  Ky.  L.  R.  1928, 
78  S.  W.  1104. 

68,'  69.  Nordgren  v.  People,  211  111.  425, 
71    N.    E.    1042. 

70.  State  v.  Charles  [La.]  36  So.  29;  Greg- 
ory V.    State    [Ala.]    37   So.    259. 

71.  See    2   Curr.   L.    236. 

72.  Conviction  of  murder  in  killing  in- 
fant child  held  supported.  Austin  v.  State, 
139  Ala.  14,  35  So.  879.  Evidence  held  suffi- 
cient to  sustain  conviction  of  murder.  State 
V.  Quigley  [R.  I.]  58  A.  905;  State  v.  Nar- 
gashlan  [R.  I.]  58  A.  953;  State  v.  Coleman 
[S.  D.]  98  N.  W.  175;  Turner  v.  Com.,  25  Ky. 
L.  R.  2161,  80  S.  W.  197;  Sampson  v.  Com. 
[Ky.]   82  S.  W.  384;  Hathaway  v.  Com.   [Ky.] 
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the  first  degree,"  second  degree/*  manslaughter,"  attempt  to  murder,'*  assault 
with  intent  to  kill  or  murder,"  to  prove  the  corpus  delicti,"  cause  of  death," 
defendant's  participation,*"  identity,"  insanity,'^  and  accident.*' 


82  S.  "W.  400;  Holland  v.  Com.  [Ky.]  82  S. 
W.  596,  598;  Merriweather  v.  Com.  [Ky.] 
S2  S.  W.  592;  Gaines  v.  State,  119  Ga.  568, 
,  46  S.  E.  840.  Requested  charge  not  to  con- 
vict of  murder  held  properly  refused,  and 
one  not  to  acquit  properly  given.  Gilmore 
V.  State  [Ala.]  37  So.  359.  Killing  on  slight 
provocation  held  brutal  and  murder.  State 
V.  Hunt,  134  N.  C.  684,  47  S.  B.  49.  Where 
accused  deliberately  shot  into  a  house  through 
an  open  door  and  killed  an  inmate  evidence 
held  insufficient  to  rebut  presumption  of 
malice  arising  from  the  reckless  act.  State 
V.  Capps,  134  N.  C.  622,  46  S.  B.  730.  Claim 
of  justification  for  defilement  of  wife  held 
untenable.  State  v.  Botha,  27  Utah,  289, 
75  P.  731.  New  trial  held  properly  grant- 
ted  on  the  ground  that  the  testimony  of  an 
accomplice  was  not  sufficiently  corroborated 
to  sustain  a  conviction.  People  v.  Ken- 
nedy  [Cal.]    75   P.    845. 

Clrcnmstantlal  evidence,  Edwards  V.  Ter- 
ritory [Ariz.]  76  P.  458.  The  fact  that  de- 
ceased came  to  his  death  in  the  manner  de- 
scribed in  the  indictment,  and  within  the 
county,  and  that  the  prisoner  aided  and  par- 
ticipated in  the  fatal  act,  may  be  shown  by 
circumstantial  evidence.  State  v.  Brlnte 
[Del.]    58    A.    258. 

Self-defense.  Waller  V.  People,  209  111. 
284,  70  N.  B.  681.  Evidence  held  to  show 
that  killing  was  not  done  in  self-defense. 
Territory  v.  Shankland,  3  Ariz.  403,  77  P. 
492.  Evidence  held  insufficient  to  sustain 
conviction  of  murder  and  to  make  a  case 
of  self-defense.  Clarkston  v.  State  [Tex. 
Gr.  App.]  79  S.  W.  304. 

Murder  by  poison.  Howland  v.  Territory, 
13  Okl.  575,  76  P.  143.  Affirmative  charge 
for  defendant  In  poisoning  case  held  prop- 
erly refused.  Scott  v.  State  [Ala.]  37  So. 
357.  Evidence  held  Insufficient  to  prove 
wife  poisoning.  Nofdgren  v.  People,  211  111. 
425  71  N.  B.  1042.  Infant  poisoning.  Young 
V.    State  [Tex.   Or.  App.]   82  S.  W.   1035. 

Conspiracy.  Allen  v.  Com.  [Ky.]  82  S.  W. 
589.  Evidence  held  sufficient  to  sustain  con- 
viction on  theory  that  defendant  participat- 
ed in  conspiracy  to  kill  deceased.  People  v, 
Donnelly  [Cal.]  77  P.  177;  People  v.  Moran 
[Cal.]  77  P.  777.  Evidence  held  to  sustain 
finding  of  conspiracy  to  rob  deceased  and 
participation  of  defendant  in  killing.  Peo- 
ple V.  Lawrence,  143  Cal.  148,  76  P.  893. 
Evidence  held  sufficient  to  show  that  one  of 
defendants  shot  deceased  and  that  there  was 
a  conspiracy  between  them  all  to  do  an  un- 
lawful act.  State  v.  Norton  [S.  C]  48,  S.  B. 
464  Evidence  independent  of  the  declara- 
tions of  an  alleged  conspirator  held  insuffi- 
cient to  establish  a  prima  facie  case  of  con- 
spiracy to  commit  murder.  State  v.  Walker 
[Iowa]  100  N.  W.  354. 

73.  .Evidence  held  to  sustain  a  convic- 
tion of  murder  In  the  first  degree.  Brown  v. 
State  [Tex.  Cr.  App.]  78  S  W  507;  Peo- 
ple v.  Rodawald  [N.  T.]  70  N.  B.  1;  Spaul- 
d  ng  V.  State,  162  Ind.  297,  70  N.  B.  243 
S  afe  v.  Clark,  34  Wash.  485  76  P. 
Black  v.  State  [Tex.  Cr.  App.]  81  S.  W.  302 
Schwartz  v.   State   [Tex.   Cr.  App.]    83   S.  W. 


195;  People  v.  Burness,  178  N.  T.  429,  70 
N.   B.   966;   People  v.   Mooney,   178   N.   Y.    91, 

70  N.  E.  97;  People  v.  Koepping,  178  N.  Y. 
247,  70  N.  B.  778;  Ellas  v.  Territory  [Ariz.] 
76  P.  605;  Eddy  v.  State  [Tex.  Cr.  App.]  82 
S.  W.   513. 

Clrcnntstantlal  evidence.  Commonwealth 
V.  Kovovic  [Pa,]  58  A.  857;  I/illie  v.  State 
[Neb.]  100  N.  W.  316;  State  v.  Levy  [Idaho] 
75  P.  227.  Premeditation  and  deliberation 
held  sufficiently  shown.  State  v.  Lipscomb, 
134  N.  C.  689,  47  S.  B.  44,  Evidence  held 
to  support  conviction  of  first  degree  mur- 
der and  exclude  second  degree.  Hernan- 
dez v.  State  [Tex.  Cr.  App.]  81  S.  W. 
1210.  Evidence  held  to  Justify  charge  that 
if  defendant  approached  deceased  w^ith 
the  intention  of  killing  him  if  he  did  not 
sign  a  certain  note,  he  was  guilty  of  mur- 
der in  the  first  degree.  State  v.  Robertson, 
178   Mo.    496,    77   S.   W.    528. 

74.  Conviction  of  second  degree  murder 
held  proper.  Baker  v.  State  [Tex.  Cr.  App.] 
81   S.   W.    1215;    People    v.    Lagroppo    [N.    Y.] 

71  N.  E.  737;  Id.,  90  App.  Div.  219,  86  N.  Y. 
S.  116;  Taylor  v.  State  [Ark.]  82  S.  W. 
495.  Abortion.  People  v.  Balkwell,  143 
Cal.  259,  76  P.  1017.  Cause  of  death.  Ham- 
by  V.  State   [Ark.]    83   S.   W.    322. 

75.  Conviction  of  manslaughter  held  sup- 
ported. Buchanan  v.  State  [Miss.]  36  So. 
388.  Evidence  held  sufficient  to  sustain  con- 
viction of  voluntary  manslaughter.  Dean  v. 
Com.,  25  Ky.  L.  R.  1449,  78  S.  W.  1112;  Ha- 
vens V.  Com.  [Ky.]  82  S.  W.  369.  Issues  of 
murder  and  self-defense,  but  not  manslaugh- 
ter, held  raised  by  the  evidence.  Hjerony- 
mus  V.   State   [Tex.   Cr.  App.]    79   S.   W.   313. 

76.  Evidence  held  insufficient  to  convict 
of  attempt  to  murder.  Self-defense.  State 
V.  BaUard   [W.  Va.]   47  S.  B.  148. 

77.  Conviction  of  assault  with  intent  to 
murder  held  proper.  Use  of  pistol.  Frank- 
lin V.  State  [Tex.  Cr.  App.]  82  S.  W.  514. 
Evidence  held  sufficient  to  sustain  a  con- 
viction for  willfully  and  maliciously  shoot- 
ing at  and  wounding  another  with  intent 
to  kill.  Knuckles  v.  Com.,  25  Ky.  L.  R.  1693, 
78  S.  W.  469.  Evidence  that  defendant  fired 
into  a  house  in  which  four  were  living 
and  that  one  shot  nearly  hit  A  and  an- 
other B,  supports  a  conviction  of  assault 
with  Intent  to  murder  A.  Tipton  v.  State, 
119  Ga,  304,  46  S.  B.  436.  Verdict  of  as- 
sault with  intent  to  murder  held  justified 
by  defendant's  statement  alone.  Wood  v. 
State,    119    Ga.    426,    46    S.    E.    658. 

78.  Evidence  held  sufficient  to  show  the 
corpus  delict*  and  defendant's  agency.  De- 
ceased shot  in  crowd.  Patton  v.  State  [Tex. 
Cr.  App.]  80  S.  W.  86.  Evidence  held  suffi- 
cient to  show  that  abortion  was  not  neces- 
sary to  save  life  of  deceased.  People  v. 
Balkwell,    143    Cal.    259,    76    P.    1017. 

79.  Where  the  physician  attending  de- 
ceased described  a  wound  that  any  person 
of  average  intelligence  would  know  was 
fatal,  it  is  not  necessary,  in  proof  of  cause 
of  death,  that  he  state  his  opinion  that  It 
was  fatal.  Waller  v.  People,  209  111.  284, 
70  N.  E.  681.  A  contention  that  decedent's 
death  was  caused  not  by  the  wound  but  by 
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Proof  of  the  corpus  delicti  is  always  necessary,'*  but  is  fully  established  when 
it  is  shown  that  a  human  being  has  been  deprived  of  life  by  criminal  agency."* 

There  must  be  other  evidence  of  the  corpus  delicti  besides  the  confession/' 
but  proof  of  the  finding  of  the  body  with  marks  of  violence  upon  it  is  sufficient." 
Where  the  corpus  delicti  is  shown,  the  confession  alone  may  be  received  to  es- 
tablish the  manner  and  means  of  death  and  defendant's  guilty  agency  in  the 
crime.*' 

Proof  of  a  motive  is  not  necessary,'"  though  it  is  a  strong  circumstance  which 
the  jury  ought  to  consider."" 

The  weight  to  be  given  dying  declarations  is  for  the  jury  alone."* 

Evidence  that  defendant  had  access  to  a  weapon,  such  as  the  crime  was  com- 
mitted with,  is  important  but  not  essential  where  ample  opportunity  of  conceal- 
ment after  the  murder  was  shown."^  < 

§  8.  Trial  and  punishment.  A.  Conduct  of  trial  in  generaU^ — Evidence 
tending  to  show  death  and  the  means  of  it  is  admissible  before  any  evidence  is 
offered  tending  to  identify  defendant  as  the  guilty  agent,"*  and  the  state  may 
show  in  chief  that  defendant  at  the  examination  voluntarily  testified  that  he  shot 
and  killed  deceased."" 

A  view  of  the  premises  is  discretionary."* 

Where  a  dying  declaration  was  sufficiently  shown  but  a  paper  purporting  to 
contain  it  was  not  admitted,  incidental  reference  to  the  paper  by  the  prosecuting 
attorney  as  "the  dying  declaration"  is  not  prejudicial."' 

(§8)     B.  Instructions.^^ — Instructions    on    matters    of    defense,""    matters 


improper  care  is  not  sustained  by  testimony 
of  an  attending  physician  tliat  he  learned 
of  such  improper  care,  as  his  testimony  was 
hearsay.  People  v.  Farrell  [Mich.]  100  N. 
W.  264. 

80.  Evidence  held  insufficient  to  show  de- 
fendant's participation  in  killing  by  another. 
Monroe  v.  State  [Tex.  Cr.  App.]  81  S.  W. 
726. 

81.  Identity  of  accused  held  sufficiently 
shown.  People  v.  Buckley  [Cal.]  77  P.  169. 
Testimony  as  to  accused  being  perpetrator 
held  sufficient  to  go  to  jury.  State  v.  Ad- 
ams   [N.   C]    48    S.    E.    589. 

82.  Evidence  held  insufficient  to  raise  a 
doubt  as  to  defendant's  sanity.  State  v. 
Clark,   34  Wash.   485,  76  P.    98. 

83.  Claim  of  accident  held  untenable. 
Defendant  killed  his  wife  and  another. 
State  V.  Botha,  27  Utah,  289,  75  P.  731. 

84.  "Where  both  parties  assume  during  the 
trial  that  the  person  defendant  was  char- 
ged with  killing  was  the  same  person  who 
was  dead  and  buried,  direct  proof  of  the 
corpus  delicti  is  not  necessary.  People  v. 
Lagroppo.  90  App.  Div.  219,  86  N.  T.  S. 
116. 

85.  People  V.  Moran  [Cal.]  77  P.  777.  The 
corpus  delicti  Is  sufficiently  shown  by  evi- 
dence that  tends  to  show  that  deceased 
died  from  a  gunshot  wound  inflicted  by  de- 
fendant.    Wilson   V.    State    [Ala.]    37    So.    93. 

86.  People  v.  Burness,  178  N.  T.  429,  70  N. 
E    966:   State  v.  Knapp   [Ohio]    71   N.  E.   705. 

87.  People   V.    Burness,    178   N.   T.    429,    70 

88.'  State  V.  Knapp  [Ohio]  71  N.  E.  705. 
Admissions  of  defendant  that  he  went  with 
the  perpetrators  to  the  scene  of  the  crime 
are  admissible  to  show  his  participation. 
People    V.    Moran    [Cal.]    77    P.    777.      There 


must  be  other  evidence  than  the  confession 
of  the  manner  and  means  of  death  in  Texas. 
PoUis  V.  State  [Tex.  Cr.  App.]  78  S.  W. 
1069.  Confessions  alone  are  not  sufficient  to 
convict  one  of  being  accessory  before  the  fact 
to  suicide.  Commonwealth  v.  Hicks  [Ky.] 
82   S.   W.    265. 

89.  State  v.  Adams  [N.  C]  48  S.  E.  589; 
State  V.  Brown  [Mo.]  79  S.  W.  1111;  State 
V.  Jaggers  [N.  J.  Err.  &  App.]  58  A.  1014; 
Robinson  v.  State  [Neb.]  98  N.  W.  694;  LIl- 
lie    V.    State    [Neb.]    100   N.   W.    316. 

90.  State  V.  Levy  [Idaho]  75  P.  227.  Small 
life  Insurance  on  deceased's  life  which  de- 
fendant, her  husband,  was  Inclined  to  let 
lapse  because  of  separation  and  Intended 
divorce,  held  no  sufficient  motive.  Nordgren 
V.  People,  211  111.  425,  71   N.  E.   1042. 

91.  Sims  V.  State,  139  Ala.  74,  36  So.  138. 
Should  not  be  instructed  that  they  are  en- 
titled to  the  same  weight  as  the  testimony 
of  a  witness.  Nordgren  v.  People,  211  111. 
425,    71   N.    E.    1042. 

»a.     LilUe  V.  State  [Neb.]  100  N.  W.   316. 

93.  See   2   Curr.   L.   238. 

94.  Scott  V.   State   [Ala.]    37   So.    357. 

95.  Seaborn  v.  Com.,  25  Ky.  K  R.  2203, 
80    S.    W.    223. 

90.  Mlse  v.  Com.,  25  Ky.  L.  R.  2207,  80 
S.  W.  457;  Ellas  v.  Territory  [Ariz.]  76  P. 
605. 

97.  Fuqua  v.  Com.   [Ky.]   81  S.  W.   923. 

98.  See  2  curr.  L.  238. 

99.  Plant  v.  State  [Ala.]  37  So.  159.  Fail- 
ure to  charge  on  the  law  of  maiming  where 
It  does  not  appear  that  the  blow  deceased 
struck  defendant  brought  blood  or  pain  Is 
not  error.  Perrin  v.  State  [Tex.  Cr.  App.] 
78  S.  W.  930.  Improvidence  In  money  mat- 
ters   doe's   not    call    for   charge    on    insanity. 
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limiting  defenses/  theories  of  gnilt,^  or  degrees  of  the  oflEense  not  comprehended 
by  the  evidence  should  not  be  presented.'    Such  defenses/  and  included  offenses 


Tldwell  V.  state  [Miss.]  36  So.  393.  Occa- 
sional intoxication  does  not  call  for  charge 
on  Insanity.  State  v.  Brown  [Mo.]  79  S.  W. 
1111.  Aggressor  is  not  entitled  to  charge 
on  right  to  act  upon  appearances.  Burton 
V.  State  [Ala.]  37  So.  435.  Instruction  on 
self-defense  is  not  required  where  defend- 
ant began  the  dlfBculty  and  there  is  no 
evidence  that  he  abandoned  It.  Wheatley 
V.  Com.  [Ky.]  81  S.  "W.  687.  Self-defense 
and  defense  of  sister  held  not  within  the 
issues  where  deceased  was  unarmed  and  bad 
retreated  to  the  wall  on  attack  by  defend- 
ant's sister.  Spaulding  v.  State,  162  Ind. 
297,  70  N.  B.  243.  Excessive  force  on  part 
of  deceased  officer  attempting  to  eject  de- 
fendant from  home  held  not  shown.  Smith 
V.  State  [Tex.  Cr.  App.]  81  S.  W.  936.  Ac- 
cident held  not  within  issues.  Leal  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  961.  Former  ac- 
quittal. Spraggins  v.  State,  139  Ala.  93,  35 
So.  1000.  Self-defense  held  not  within  Is- 
sues. State  v.  Halliday,  112  La.  846,  36  So. 
753;  People  v.  Manooglan,  141  Cal.  592,  75 
P.  177.  Instructions  as  to  self-defense  are 
properly  refused  where  defendant  denies  the 
killing  and  attempts  to  establish  an  alibi. 
Commonwealth  v.  Mitchka  [Pa.]  58  A.  474. 
Defendant  held  not  entitled  under  the  evi- 
dence to  an  instruction  on  the  doctrine  of 
retreat.  Hughes  v.  State  [Tex.  Cr.  App.] 
82   S.  W.  1037. 

1.  Provocation  of  difficulty.  "Wilson  v. 
State  [Tex.  Cr.  App.]  81  S.  W.  34;  Dent  v. 
State  [Tex.  Cr.  App.]  79  S.  W.  525;  Arthur 
V  State  [Tex.  Cr.  App.]  80  S.  W.  1017; 
MoMahon  v.  State  [Tex.  Cr.  App.]  81  S.  W. 
296.  Charge  on  abandonment  of  difficulty 
is  uncalled  for  where  the  fight  was  contin- 
uous Wilson  V.  State  [Tex.  Cr.  App.]  81 
S  "W.  34.  "Where  the  fight  was  with  pis- 
tola  from  the  beginning,  a  charge  on  the 
use  of  excessive  force  by  one  attacked  is 
error.  Scott  v.  State  [Tex.  Cr.  App.]  81  S. 
W.    950. 

a.  "Whether  defendant  administered  poi- 
son or  procured  it  to  be  done,  there  being 
no  evidence  of  the  latter.  Boyd  v.  State 
[Miss]  36  So.  525.  That  deceased  had  a 
right  to  protect  his  sister,  and  what  he  had 
a  right  to  do  could  not  justify  killing  him. 
loois  v.  State,  119  Ga.  431.  46  S.  B.  631. 
Charge  on  confessions  is  improper  where 
a  mere  admission  of  killing  coupled  with 
justification  is  shown.  Owens  v.  State  [Ga.] 
48  S  B  21.  In  a  poisoning  case,  an  In- 
struction on  the  theory  that  defendant  was 
guilty  If  he  was  accessory  before  the  fact 
to  deceased's  suicide  is  error  where  aU 
the  evidence  negatives  the  theory  of  de- 
ceased's consent,  and  the  case  was  tried  on 
the  theory  of  surreptitious  administering. 
Nordgren";.  People,  211  111.  425,  71  N.  E. 
1042  That  If  defendant  encouraged  or  as- 
sisted he  would  be  guilty,  there  being  no 
evidence  of  concert  between  him  and  an- 
other participant  in  the  fight  whom  he 
claims  Struck  the  fatal  blow.  State  v.  Ful- 
ler   [Iowa]    100  N.  -W.   1114. 

a.  Hjeronymus  v.  State  [Tex.  Cr  App.] 
79  S  W.  313;  State  v.  Matthews  [La.]  36 
So  48  -rolbirt  v.  State,  119  Ga.  970,  47  S. 
i)    544'     Third  degree  murder  held  not  pre- 


sented by  evidence.  Cook  v.  State  [Pla.] 
35  So.  665.  Even  where  the  defendant  has 
pleaded  guilty  and  the  verdict  is  for  mur- 
der in  the  first  degree.  Murray  v.  State 
[Tex  Cr.  App.]  78  S.  W.  927.  Instruction 
on  manslaughter  in  second  degree  held  not 
required  not  being  requested,  and  charges 
on  second  degree  murder  and  first  degree 
manslaughter  being  given.  State  v.  Bonk, 
91  Minn.  419,  98  N.  "W.  334.  All  the  evi- 
dence tending  to  prove  a  murder,  the  court 
did  not  err  in  omitting  to  instruct  as 
to  manslaughter.  Brown  v.  State  [Tex.  Cr. 
App.]  78  S.  "W.  507;  State  v.  Adams  [S.  C] 
47  S.  E.  676.  Instructions  comprehending 
first  and  second  degree  murder,  first  degree 
manslaughter  and  not  guilty,  held  proper. 
Thomas  v.  State,  139  Ala.  80,  36  So.  734. 
Instruction  on  manslaughter  where  defend- 
ant provoked  the  encounter  held  not  neces- 
sary defendant  either  being  guilty  of  mur- 
der or  not  guilty  on  the  ground  of  self- 
defense.  Chism  V.  State  [Tex.  Cr.  App.]  78 
S.  "W.  949.  Malice  and  deliberation  being 
shown  instructions  on  degrees  other  than 
first  are  unnecessary.  Murder  in  resist- 
ing arrest.  State  v.  Lewis  [Mo.]  79  S.  "W. 
671.  Negligent  homicide  in  first  degree  held 
not  presented  where  deceased's  gun  if  fired 
negligently  went  off  while  he  was  flourish- 
ing it  to  frighten  deceased.  Friday  v.  State 
[Tex.  Cr.  App.]  79  S.  "W.  815.  Charge  on 
second  degree  because  of  diseased  condi- 
tion of  mind  preventing  deliberation  held 
not  required.  State  v.  Brown  [Mo.]  79  S. 
"W.  1111.  Charge  on  negligent  homicide 
held  not  required.  Patton  v.  State  [Tex.  Cr. 
App.]  80  S.  "W.  86.  Charge  on  manslaughter 
held  not  required  where  defendant  "drugged" 
deceased  to  rob  him.  State  v.  Burns  [Iowa] 
99  N.  "W.  721.  The  mere  fact  that  accused 
drank  liquor  shortly  before  killing  does 
not  require  an  Instruction  on  Intoxication. 
State  V.  Busse  [Iowa]  100  N.  "W.  536.  Knife 
used  held  a  deadly  weapon  so  as  to  avoid 
the  necessity  of  a  charge  on  the  law  where 
a  weapon  not  deadly  In  its  character  is  used. 
Connell  v.  State  [Tex.  Cr.  App.]  81  S.  "W. 
746.  Involuntary  manslaughter  held  not 
within  Issues.  Selby  v.  Com.,  25  Ky.  L.  R. 
2209,  80  S.  "W.  221.  Circumstances  of  defend- 
ant's murder  of  his  wife  held  to  present  no 
issue  of  manslaughter.  Smith  v.  State  [Tex. 
Cr.  App.]  78  S.  "W.  694.  In  "Washington, 
though  the  evidence  suggests  the  theories 
only  of  murder  In  the  first  degree  and  not 
guilty.  Instructions  on  the  lesser  degrees 
may  be  given.  State  v.  Underwood  ["Wash.] 
77  P.  863.  Instruction  on  combat  held  prop- 
erly refused.  Coolman  v.  State  [Ind.]  72 
N.  B.   568. 

4.  Right  to  follow  up  difficulty  until  all 
danger  is  passed.  "Wilson  v.  State  [Tex.  Cr. 
App.]  81  S.  "W.  34.  Defendant  held  entitled 
to  charge  on  self-defense.  Mc"V"ey  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  740;  Bowles  v. 
Com.  ["Va.]  48  S.  B.  527;  Territory  v.  "Wat- 
son [N.  M.]  78  P.  504.  Apprehension  of 
danger.  Kennedy  v.  State  [Ala.]  37  So.  90. 
Specific  Instructions  on  intoxication  and  In- 
sanity from  use  of  drugs  held  required.  Bur- 
ton V.  State  [Tex.  Cr.  App.]  81  S.  W.  742. 
Insanity.      State    v.    Keerl,    29    Mont.    508,    75 
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as  might  be  found  under  the  evidence  must  be  submitted,'  whether  specially  re- 
quested or  not,'  and  where  the  evidence  is  wholly  circumstantial  this  rule  re- 
quires the  submission  of  every  grade  of  homicide  to  the  jury.''  Defendant's  theory 
must  be  presented,  when  supported  by  the  evidence,"  but  he  cannot  complain  of 
the  presentation  of  the  state's  theory  supported  by  evidence.'    An  instruction 


p.  362;  People  v.  Muste  [Mich.]  100  N.  "W. 
455.  "Adequate  cause"  should  be  defined. 
Connell  v.  State  [Tex.  Cr.  App.]  81  S.  W. 
746.  Presumption  that  prosecutor  using 
deadly  weapon  meant  to  kill.  Scott  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  950.  Right  to  kill 
In  defense  of  chastity  held  within  issues 
and  request  on  that  theory  Improperly  re- 
fused. Osborne  v.  State  [Ala.]  37  So.  105. 
Effect  of  good  character  of  defendant.  Peo- 
ple V.  Bonier  [N.  T.]  72  N.  E.  226. 

5.  State  V.  Robertson,  178  Mo.  496,  77  S. 
W.  528;  Demaree  v.  Com.  [Ky.]  82  S.  W. 
231;  Wells  v.  Territory  [Okl.]  78  P.  124; 
People  V.  Young,  96  App.  Dlv.  33,  88  N.  T. 
S.    1063. 

Charge  on  manslaughter  held  necessary, — 
deceased  struck  defendant  w^lth  rock.  Dod- 
son  V.  State  [Tex.  Cr.  App.]  78  S.  W.  940. 
Defendant  went  to  deceased's  house  for  un- 
lawful purpose  and  was  'set  upon  by  de- 
ceased. Nicks  V.  State  [Tex.  Cr.  App.]  79 
S.  W.  35.  "Voluntary  and  Involuntary  man- 
slaughter held  both  presented  by  evidence. 
Montgomery  v.  Com.  [Ky.]  81  S.  W.  265; 
Chapman  v.  State  [Ga.]  48  S.  B.  350.  Man- 
slaughter held  within  Issues.  Riley  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  711;  Williams  v. 
State  [Ga,]  48  S.  E.  368.  Where  defendant 
and  decedent  were  fighting  with  pistols  and 
defendant's  father  came  up  and  killed  de- 
ceased, there  being  no  evidence  of  conspir- 
acy, an  instruction  on  assault  with  intent 
to  murder  was  proper.  Loyd  v;  State  [Tex. 
Cr.  App.]  81  S.  W.  293.  Where  by  reason 
of  a  former  trial  the  issue  of  first  degree 
murder  is  eliminated  from  the  case,  there 
is  no  error  in  failure  to  distinguish  be- 
tween the  degrees  of  murder,  since  defend 
ant  could  be  found  guilty  of  the  second  de 


tent  to  kill.  State  v.  Kittle  [Kan.]  78  P. 
407.  Necessity  of  charging  on  aggravated 
assault  is  not  relieved  by  use  of  greater 
force  than  necessary  in  resisting  assault. 
Palmer  v.  State  [Tex.  Cr.  App.]  83  S.  W.  202. 

6.  Brown  v.  Com.,  25  Ky.  L.  R.  1896,  78 
S.  W.  1126;  Territory  v.  Watson  [N.  M.] 
78  P.  504;  State  v.  Clark  [Kan.]  77  P.  287. 
Argument  of  counsel  to  Jury  that  there  is 
no  manslaughter  in  the  case  does  not  dis- 
pense with  charge  thereon  If  evidence  de- 
mands it.  Horton  v.  State,  120  Ga.  307,  47 
S.  B.  969;  Moran  v.  State  [Ga,]  48  S.  B. 
325.  Requests  not  couched  in  perfectly  cor- 
rect formula.  State  v.  Robertson,  178  Mo. 
496,    77    S.    W.    528. 

Contra:  Where  not  asked.  Territory  v. 
Dooley    [Okl.]    78    P.    138. 

7.  Brown  v.  Com.,  25  Ky.  L.  R.  1896,  78 
S.  W.  1126;  Williams  v.  Com.,  25  Ky.  L.  R. 
1504,   78  S.  W.   134. 

8.  Williams  v.  State  [Tex.  Cr.  App.]  79 
S.  W.  521;  Arthur  v.  State  [Tex.  Cr.  App.] 
80  a  W.  1017;  Ford  v.  State  [Neb.]  98  N. 
W.  807.  Claim  of  defense  of  another  held 
to  call  for  charge  on  rape  and  assault  with 
intent  to  commit  rape.  Scott  v.  State  [Tex. 
Cr.  App.]  79  S.  W.  543.  Converse  of  mutual 
combat  theory,  where  defense  Is  self-de- 
fense, should  be  given,  where  charge  on 
mutual  combat  Is  given.  Christian  v.  State 
[Tex.  Cr.  App.]  79  S.  W.  562.  Defendant 
held  entitled  to  charge  on  self-defense  un- 
trammeled  by  language  on  effect  of  pro- 
voking difficulty.  Beard  v.  State  [Tex.  Cr. 
App.]  81  S.  W.  33.  Theory  of  aggravated 
assault  held  necessary  where  defendant  act- 
ed on  first  meeting  after  becoming  con- 
vinced of  his  wife's  infidelity  with  deceased. 
Loyd  V.   State   [Tex.  Cr.  App.]    81  S.   W.  293. 


gree  on  evidence  sufficient  to  convict  of  the    Defendant  held  entitled  to  an  Instruction  on 


first  degree.  Connell  v.  State  [Tex.  Cr.  App.] 
81  S.  W.  746.  The  distinction  between  sec- 
ond degree  murder  and  manslaughter  must 
bo  defined  where  presented  by  the  evi- 
dence. Id.  To  justify  refusal  to  charge  on 
second  degree  murder,  the  evidence  must 
clearly  exclude  it  and  clearly  show  mur- 
der In  the  first  degree.  Hernandez  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  1210.  Presumption 
arising  from  use  of  nondeadly  weapon  need 
not  be  stated?  where  knife  was  used,  blade 
2%  Inches  long.  Baker  v.  State  [Tex.  Cr. 
App.]  81  S.  W.  1216;  Connell  v.  State  [Tex. 
Cr.  App.]  81  S.  W.  746.  Effect  of  intoxica- 
tion on  power  to  form  Intent  or  premedi- 
tate should  be  given  when  evidence  war- 
rants. Cook  V.  State  [Fla.]  35  So.  665.  As- 
sault and  assault  by  willfully  shooting. 
State  V.  Matthews  [La.]  36  So.  48.  Unsup- 
ported testimony  of  defendant  is  sufficient 
to  demand  charge  on  lower  grades.  State 
V.  Clark  [Kan.]  77  P.  287.  The  fact  that 
testimony  on  behalf  of  defendant  tended  to 
support  his  theory  of  self-defense  Is  not 
Inconsistent  with  his  claim  that  If  guilty 
his  crime  was  manslaughter,  not  murder. 
Id.     Charge  on  assault  and  battery  held  nec- 


his  right  to  follow  up  his  adversary  who 
had  retreated  but  continued  to  use  his  pis- 
tol. McMahon  v.  State  [Tex.  Cr.  App.]  81 
S.  W.  296.  Responsibility  of  another  and 
defendant's  nonparticipation.  Id.  It  is  er- 
roneous to  state  abstract  proposition^  of 
law,  each  applicable  to  a  different  state  of 
facts,  and  apply  one  doctrine  to  a  given 
claim  and  say  nothing  about  contrary  claims. 
Harris  v.  People  [Colo.]  75  P.  427.  Where 
a  billy  picked  up  at  the  scene  of  the  homi- 
cide immediately  thereafter,  and  'Identified 
by  defendant  as  exactly  like  one  he  saw  de- 
ceased have,  is  admitted  In  evidence,  de- 
fendant Is  entitled  to  a  charge  that  the 
jury  cannot  disregard  It  If  they  find  it  to 
be  the  identical  one  or  substantially  like  the 
one  deceased  attempted  to  use.  People  v. 
Chllds,  90  App.  Div.  68,  85  N.  T.  S.  627. 
Where  defendant  shot  deceased  during  a 
struggle  alleging  self-defense,  he  was  en- 
titled to  a  favorable  charge  on  his  fail- 
ure to  run  away.  Id.  Error  to  refuse  in- 
struction that  defendant  could  not  be  con- 
victed if  another  killed  deceased  without 
defendant's  knowledge,  connivance,  or  con- 
sent.     Ferguson   v.    State    [Ala.]    37    So.    448. 


essary  on  Indictment   for  shooting  with  in-  '  Defendant  held  entitled  to  a  charge  on  self- 
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witiidrawmg  degrees  or  defenses  of  which  there  is  no  evidence  may  be  proper/* 
and  one  submitting  a  defense  which  there  is  no  evidence  to  support  is  not  neces- 
sarily erroneous,"  but  in  North  Carolina  a  charge  that  certain  facts  show  pre- 
meditation as  a  matter  of  law  is  error."  A  positive  declaration  by  deceased  that 
defendant  killed  her,  whether  admitted  as  a  dying  declaration  or  as  res  gestae 
renders  a  charge  on  circumstantial  evidence  unnecessary.^'  Instructions  predi- 
cating guilt  on  theories  inconsistent  with  that  suggested  by  the  evidence  and  on 
which  the  evidence  was  admitted  are  prejudicial.'*  Beyond  defining  the  material 
issues  in  the  case,  instructions  more  fully  developing  particular  phases  of  the  evi- 
dence if  desired  must  be  requested.'^  In  the  footnotes  are  grouped  holdings  as  to 
the  correctness  and  propriety  of  instructions  relating  to  the  burden  and  degree  of 
proof,'*  participation  by  defendant  in  the  crime,''  weight  and  effect  of  evidence,'* 


defense   untrammeled   by   the   effect   of  pro- 
voking   difficulty.      Goodman   v.    State    [Tex. 
'  Cr.  App.]    83  S.  W.   196. 

9.  Instruction  on  provoking  difficulty 
held  properly  given.  Bateson  v.  State  [Tex. 
Cr.  App.]  80  S.  W.  88.  Charge  on  defend- 
ant's guilt  by  reason  of  aiding  another  by 
acts  and  words  held  proper.  McMahon  v. 
State  [Tex.  Cr.  App.]  81  S.  W.  296.  Charge 
that  personal  animosity  towards  deceased 
was  not  necessary,  held  proper.  Smith  v. 
State  [Tex.  Cr.  App.]  81  S.  W.  936.  A  per- 
emptory instruction  not  to  find  a  verdict  of 
murder  in  the  first  degree  is  properly  re- 
fused where  there  is  evidence  from  which 
a  formed  design  to  take  life  might  be  found. 
Eatman  v.  State,  139  Ala.  67,  36  So.  16. 
Duty  to  retrial  held  within  Issues.  Gordon 
V.  State  [Ala.]  36  So.  1009.  Murder  in  per- 
petration of  robbery  held  properly  charged 
upon.  Murder  of  watchman  in  silk  mill. 
State  V.  Lyons  [N.  J.  Err.  &  App.]  58  A. 
398.  Charge  on  oftense  of  shooting  at  an- 
other held  proper  on  indictment  for  assault 
with  intent  to  kill.  Harris  v.  State,  120  Ga. 
167,  47  S.  B.  520;  Baldwin  v.  State,  120  Ga. 
188,  47  S.  B.  558.  Instruction  on  circum- 
stantial evidence  held  properly  modified  by 
adding  clause  on  principals  and  accessories. 
Becknell  v.  State  [Tex.  Cr.  App.]  82  S.  W. 
1039. 

10.  Instruction  that  killing  was  neither 
justifiable  or  excusable  held  proper  under 
evidence.  State  v.  Corrivau  [Minn.]  100  N. 
W.  638.  Statement  that  "no  circumstances 
were  shown  that  would  mitigate  this  crime 
from  murder  to  manslaughter"  held  proper 
under  the  evidence.  State  v.  Bectsa  [N.  J.] 
58  A.  933;  State  v.  Capps,  134  N.  C.  622,  46 
S.  E.  730;  State  v.  Lipscomb,  134  N.  C.  689, 
47  S.  E.  44.  An  instruction  that  there  is 
no  evidence  authorizing  a  conviction  for  a 
certain  degree  violates  the  spirit  of  a  stat- 
ute that  the  charge  shall  be  upon  the  law 
of  the  case  only.  Thomas  v.  State  [Fla.] 
36    So.    161. 

Contra:  People  v.  Young,  96  App.  Div. 
33,    88    N.   T.    S.   1063. 

11.  Self-defense.  People  v.  Lagroppo,  90 
App.  Div.  219,  86  N.  Y.  S.  116.  VFhere  the 
evidence  is  that  another  killed  deceased  in 
defendant's  presence,  it  is  error  to  charge 
on  the  theory  that  defendant  did  it  in  self- 
defense.  Monroe  v.  State  [Tex.  Cr.  App.] 
81  S.  W.   726. 

12.  State  v.  Daniels,  134  N.  C.  671,  46  S. 
E.  891.  Cf.  State  v.  Lipscomb,  134  N.  C. 
689.   47    S.   E.   44. 


13.  Hernandez  v.  State  [Tex.  Cr.  App.]  81 
S.  W.    1210. 

14.  Where  the  evidence  is  exclusive  that 
defendant  gave  deceased  poisoned  whisky 
which  she  drank  not  knowing  it  to  be  poi- 
soned, evidence  predicating  guilt  on  defend- 
ant's participation  in  her  suicide,  or  on  his 
leaving  the  whisky  where  she  w^ould  use 
it,  are  erroneous.  Nordgren  v.  People,  211 
111.  425,  71  N.  B.  1042.  Where  the  issue  of 
assault  with  intent  to  murder  and  aggra- 
vated assault  are  both  suggested  by  the 
evidence,  but  self-defense  is  not,  a  charge 
on  provoking  the  difficulty  is  harmful.  Ross 
V.    State    [Tex.   Cr.   App.]    80   S.   W.    1004. 

15.  In  a  prosecution  for  assault  with  in- 
tent to  murder,  failure  to  give  instructions 
on  murder  and  manslaughter  not  requested 
is  not  error.  Adcock  v.  State  [Ark.]  83  S. 
W.   318. 

16.  People  V.  Taylor,  92  App.  Div.  29, 
86  N.  T.  S.  996;  Bell  v.  State  [Ala.]  37  So. 
281;  State  v.  Knapp  [Ohio]  71  N.  B.  705; 
People  V.  Lagroppo,  90  App.  Div.  219,  86  N. 
Y.  S.  116.  Several  instructions  where  evi- 
dence was  circumstantial  held  argumenta- 
tive and  misleading.  Spraggins  v.  State, 
139  Ala.  93,  35  So.  1000;  Bowen  v.  State 
[Ala.]  37  So.  233.  Putting  burden  on  de- 
fendant of  proving  mitigation  beyond  rea- 
sonable doubt.  State  v.  Clark,  134  N.  C. 
698,  47  S.  B.  36.  That  Jury  must  convict 
of  higher  degree  unless  "satisfied"  that 
only  lower  degree  "was  committed.  Gallo- 
way V.  State  [Pla.]  36  So.  168.  Burden  of 
proving  irresponsibility.  Porter  v.  State 
[Ala.]  37  So.  81;  Bell  v.  State  [Ala.]  37  So. 
281;  State  v.  Corrivau  [Minn.]  100  N.  W. 
638;  State  v.  Clark,  34  Wash.  485,  76  P.  98; 
State  V.  Quigley  [R.  I.]  58  A.  905.  Charge 
that  only  burden  on  defendant  is  that  of 
going  forward  with  the  evidence  is  prop- 
erly refused.  Smith  v.  State  [Ala,]  37  So. 
423.  Not  at  liberty  to  disbelieve  as  jurors 
if  they  believe  as  men.  Lillie  v.  State  [Neb.] 
100  N.  W.  316.  Charge  on  necessity  that 
evidence  be  consistent  only  with  theory  of 
guilt  and  necessity  of  satisfying  jurors  to 
the  extent  that  each  would  venture  to  act 
upon  it  with  reference  to  matters  of  high- 
est concern.  Pitts  v.  State  [Ala.]  37  So. 
101;  Gregory  v.  State  [Ala.]  37  So.  259. 
Pretermitting  consideration  of  incriminat- 
ing evidence  Introduced  by  defendant.  Wil- 
son V.  State   [Ala.]   37  So.  93. 

17.  Several  instructions  where  the  evi- 
dence was  circumstantial  held  properly  re- 
fused    as     argumentative     and     misleading. 
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Spragglns  v.  State,  139  Ala.  93,  35.  So.  1000. 
An  instruction  that  though  the  jury  find 
that  "deceased  was  unlawfully  killed  as 
alleged"  they  should  acquit  if  the  evidence 
raised  a  reasonable  doubt  aa  to  defendant's 
presence  at  the  scene  of  tire  crime,  is  not 
objectionable,  the  quoted  words  not  im- 
plying that  defendant  did  the  killing.  Weav- 
er V.  State  [Tex.  Cr.  App.]  81  S.  W.  39.  An 
instruction  containing  the  statement  that  it 
is  no  crime  for  one  to  go  and  see  a  fist 
fight  or  a  crime  committed  is  properly  re- 
fused.     People   V.    Buckley    [Cal.]    77   P.    169. 

18.  Circumstantial  evidence.  Spraggins  v. 
State,  139  Ala.  93,  35  So.  1000;  State  v.  Cole- 
man [S.  D.]  98  N.  "W.  175.  Admissions.  Peo- 
ple V.  Buckley  [Cal.]  77  P.  169.  Defend- 
ant's statement.  Walker  v.  State  [Ga.]  48 
S.  E.  184.  Instruction  as  to  the  effect  of 
the  statute  requiring  the  testimony  of  two 
"witnesses  or  its  equivalent  to  convict  of 
a  capital  crime  held  not  misleading.  State 
V.  Kelly  [Conn.]  58  A.  705.  An  instruction 
in  the  language  of  the  Code  that  an  infer- 
ence must  6e  founded  on  a  fact  legally 
proved,  and  on  such  a  deduction  from  the 
fact  as  is  warranted  by  a  consideration  of 
the  usual  propensities  or  passions  of  men, 
etc.,  is  unobjectionable  [Code  Civ.  Proc.  § 
I960].  People  v.  Balkwell,  143  Cal.  259,  76 
P.  1017.  Effect  of  character  evidence.  Peo- 
ple V.  Bonier  IN.  T.]  72  N.  E.  226;  People 
V.  Childs,  90  App.  Dlv.  58,  85  N.  T.  S.  627. 
Instruction  not  required  where  defendant's 
good  character  was  not  disputed  by  prose- 
cution. State  V.  Underwood  [Wash.]  77  P. 
863.  Charge  that  dying  declarations  "should 
be  received  with  caution  and  care"  is  prop- 
erly modified  by  substituting,  "should  be 
carefully  weighed  and  considered."  State  v. 
Davis,  134  N.  C.  633,  46  S.  B.  722.  Error 
to  state  that  dying  declarations  are  entitled 
to  the  weight  that  the  evidence  of  "one  wit- 
ness" is  entitled  to.  Nordgren  v.  People, 
211  111.  425,  71  N.  B.  1042.  Presumption 
arising  from  failure  to  use  deadly  weapon, 
opportunity  being  offered.  State  v.  Hunt, 
134  N.  C.  684,  47  S.  B.  49.  Instructions  that 
assume  that  defendants  struck  in  self-de- 
fense where  they  claim  they  did  not  strike 
at  all  are  erroneous  as  on  the  weight  of 
the  evidence.  State  v.  Llndsey  [S.  C]  47 
S.  E.    389. 

19.  Charge  on  lack  of  motive  held  not 
required.  State  v.  Brown  [Mo.]  79  S.  W. 
1111.  'Charge  that  no  motive  is  necessary 
held  not  error.  State  v.  Jaggers  [N.  J.]  58 
A.  1014.  That  testimony  as  to  previous  dif- 
ficulty is  important  only  as  showing  mo- 
tive. People  V.  Lagroppo,  90  App.  Div.  219, 
86  N.  T.  S.  116.  Charge  so  framed  as  to 
exclude  consideration  of  evidence  of  ac- 
cused tending  to  show  different  state  of  facts 
is  error.  Bowles  v.  Com.  [Va.]  48  S.  E.  527. 
Instruction  on  robbery  as  motive  where 
there  is  no  evidence  to  connect  accused  with 
the  robbery  is  error,  where  the  evidence 
as  to  defendant's  perpetration  of  the  mur- 
der Is  circumstantial.  State  v.  Adams  [N. 
C]    48   S.   E.    589. 

20.  Bell  V.  State  [Ala.]  37  So.  281.  Ex- 
press malice.  Henderson  v.  State  [Ga.]  48 
S.  B.   167.     Implied  malice  inferred  from  the  ' 
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act  of  killing.  Friday  v.  State  [Tex.  Cr. 
App.]  79  S.  W.  815;  State  v.  Kellison  [W. 
Va.]  47  S.  E.  166;  Coolman  v.  State  [Ind.] 
72  N.  E.  568.  Implied  malice  must  be  de- 
fined when  presented  by  the  evidence.  Con- 
nell  V.  State  [Tex.  Cr.  App.]  81  S.  W.  746, 
Need  not  exist  for  any  length  of  time. 
Robinson  v.  State  [Neb.]  98  N.  W.  694. 
The  elements  of  malice  aforethought  and 
premeditation  having  been  fully  developed 
in  one  instruction  need  not  be  repeated 
in  the  others.  Brewer  v.  State  [Ark.]  78  S, 
W.  773.  Where  defendant  wantonly  killed 
an  old  man  with  whom  he  claimed  to  be 
on  friendly  terms,  failure  to  define  malice 
aforethought  was  not  prejudicial  to  him. 
Sampsort  v.  Com.  [Ky.]  82  S.  W.  384.  In- 
struction on  insult  and  provocation  as  af- 
fecting premeditation  held  bad  as  argu- 
mentative. Batman  v.  State,  139  Ala.  67, 
36  So.  16.  Charge  that  formed  design  to 
take  life  cannot  be  presumed  from  use  of 
deadly  weapon  is  properly  refused.  Wil- 
son V.  State  [Ala.]  37  So.  93.  Effect  of 
intoxication.  State  v.  Corrivau  [Minn.]  100 
N.  W.  638.  Requested  instruction  requir- 
ing a  fixed  "and  deep  rooted"  purpose  with 
"actual"  premeditation  held  properly  modi- 
fled  by.  striking  quoted  words.  State  v. 
Hunt,  134  N.  C.   684,  47  S.  E.   49. 

31.  Perrin  v.  State  [Tex.  Cr.  App.]  78  S. 
W.  930.  Effect  of  intoxication  and  insan- 
ity. Bell  V.  State  [Ala.]  37  So.  281;  State 
V.  Corrivau  [Minn.]  100  N.  W.  638;  State 
V.  Keerl,  29  Mont.  508,  75  P.  362.  An  in- 
struction to  consider  the  weapon  on  the 
question  of  Intent  is  error  where  the  killing 
was  with  a  pistol,  and  self-defense  is 
claimed.  Burnett  v.  State  [Tex.  Cr.  App.] 
79  S.  W.  550. 

22.  Held  error  to  interpolate  or  substi- 
tute words  in  statutory  definition  of  vari- 
ous degrees.  Cook  v.  State  [Fla.]  35  So. 
665.  An  instruction  to  consider  murder  in 
the  first  degree  and  if  the  jury  find  a 
reasonable  doubt  of  guilt  they  may  then 
consider  the  second  degree  is  not  errone- 
ous for  precluding  them  from  finding  a  ver- 
dict of  not  guilty  on  their  reasonable  doubt 
of  guilt  in  the  first  degree.  Smith  v.  State 
[Tex.  Cr.  App.]  78  S.  W.  694.  Similar  in- 
struction* on  second  degree  and  manslaugh- 
ter held  not  bad  as  eliminating  manslaugh- 
ter in  earlier  part.  Nelson  v.  State  [Tex. 
Cr.  App.]  81  S.  W.  713.  Instruction  held  er- 
roneous as  authorizing  conviction  of  sec- 
ond degree  murder  on  facts  justifying  con- 
viction of  manslaughter  only.  Ray  v.  State 
[Tex.  Cr.  App.]  81  S.  W.  737.  Second  de- 
gree murder  and  manslaughter  held  prop- 
erly distinguished.  Connell  v.  State  [Tex. 
Cr.  App.]  81  S.  W.  746.  Instruction  that 
verdict  of  higher  degree  would  be  proper 
unless  Jury  were  "satisfied"  from  the  evi- 
dence that  only  the  lower  degree  was  com- 
mitted. Galloway  v.  State  [Fla.]  36  So. 
168.  Instruction  to  acquit  on  facts  that 
would  support  conviction  of  manslaughter 
in  second  degree  or  assault  and  battery  if 
defendant  entered  fight  willingly  or  pro- 
voked it  is  properly  refused.  Williams  v. 
State  [Ala.]  37  So.  228.  Several  instruc- 
tions on  degrees  in  case  where  defense  was 
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insanity  and  Intoxication.  Bell  v.  State 
[Ala.]  37  So.  281.  A  charge  that  takes  from 
the  jury  the  right  to  ascertain  the  degree 
is  erroneous,  but  one  which  merely  points 
out  to  them  their  duty  under  the  law  and 
leaves  them  free  to  act  is  not.  Com.  v. 
Kovovic  [Pa.]  58  A.  857.  An  Instruction 
permitting  a  conviction  of  manslaughter  is 
properly  refused  where  homicide  is  com- 
mitted by  abortion.  People  v.  Balkwell 
[Cal.]  76  P.  1017.  Degree  where  death'  en- 
sues from  assault  with  Intent  to  do  great 
bodily  harm.  State  v.  Hunt,  134  N.  C.  684, 
47  S.  B.  49. 

23.  An  instruction  drawn  under  the  stat- 
ute should  use  all  the  statutory  elements. 
Omission  of  "without  authority  of  law." 
Ivy  V.  State  [Miss.]  36  So.  265.  Where  de- 
fendant was  on  trial  for  second  degree 
murder,  it  is  error  to  charge,  using  terms 
deliberation  and  premeditation,  there  having 
been  some  evidence  of  such  condition.  Hans 
v.  State  [Neb.]  100  N.  W.  419.  Statement 
that  If  defendant  intentionally  a;nd  wrong- 
fully, killed  deceased,  without  any  justifi- 
cation, or  without  excuse,  then  he  killed 
him  with  malice  and  it  was  murder,  is  prop- 
er. State  v.  McDaniel  [W.  Va.]  47  S.  B. 
384.  Second  degree  murder  held  sufficiently 
defined  where  the  defense  was  accident  and 
negligence.  Beoknell  v.  State  [Tex.  Cr.  App.] 
82    S.    W.    1039. 

24.  Perrin  v.  State  [Tex.  Cr.  App.]  78  S. 
W.  930;  Dodson  v.  State  [Tex.  Cr.  App.]  78 
S.  W.  940;  Connell  v.  State  [Tex.  Cr.  App.] 
81  S.  "W.  746;  State  v.  Sharp  [Mo.]  82  S.  "W. 
134;  Finney  v.  Com.  [Ky.]  82  S.  W.  636. 
Sudden  combat.  Reynolds  v.  Com.  [Ky.]  82 
S.  W.  233;  Id.  [Ky.]  82  S.  "W.  978.  Sudden 
passion.  Sheperd  v.  Com.  [Ky.]  82  S.  W. 
378.  Condition  of  defendant's  mind,  cooling 
time,  etc.  Chism  v.  State  [Tex.  Cr.  App.] 
78  S.  W.  949.  Held  faulty  as  excluding  cer- 
tain elements.  Martin  v.  Com.,  25  Ky.  D.  E. 
1928,  78  S.  "W.  1104.  Instruction  against 
first  degree  held  properly  refused.  Wil- 
liams V.  State  [Ala.]  37  So.  228.  Instruc- 
tion on  voluntary  manslaughter  held  preju- 
dicial in  view  of  evidence  that  the  killing 
was  unintentional.  Montgomery  v.  Com. 
[Ky.]  81  S.  W.  264.  Where  deceased  was 
killed  in  defendant's  attempt  to  kill  a  third 
person,  a  charge  that  voluntary  manslaugh- 
ter could  be  found  only  In  case  defendant 
had  a  sudden  affray  with  deceased  and  killed 
him  as  the  result  of  sudden  heat  and  pas- 
sion entertained  towards  him.  Is  error. 
Wheatley  v.  Com.  [Ky.]  81  S.  W.  687.  In- 
struction on  adequate  cause  eliminating  pre- 
vious difficulty  held  erroneous.  Johnson  v. 
State  [Tex.  Cr.  App.]  81  S.  W.  945;  Freeman 
v  State  [Tex.  Cr.  App.]  81  S.  W.  954.  Failure 
to  charge  separately  on  Insults  to  wife  and 
daughter  is  not  objectionable.  McComas  v. 
State  [Tex.  Cr.  App.]  81  S.  W.  1212.  What 
constitutes  willful  killing  under  Rev.  St 
U  S.  §  5341.  Roberts  v.  U.  S.  [C.  C.  A.]  126 
F  897  Failure  to  more  specifically  in- 
struct '  on  manslaughter  where  defenda.nt 
killed  his  wife  and  the  evidence  was  cir- 
cumstantial other  than  his  own  confession 
which  alone  was  depended  upon  to  raise 
the  Issue  of  manslaughter,  held  not  error. 
State  V  Busse  [Iowa]  100  N.  W.  536.  In- 
struction predicating  manslaughter  on  .facts 


constituting  self-defense.  State  v.  Crea 
[Idaho]  76  P.  1013.  Giving  common-law 
definition  of  manslaughter  is  not  reversible 
error  where  the  evidence  shows  that  stat- 
utory manslaughter  was  committed  and  that 
also  Is  defined.  United  States  v.  Densmore 
[N.  M.]  75  P.,  31.  Instruction  that  man- 
slaughter is  the  killing  of  another  with- 
out malice  Is  not  prejudicial  •where  other 
instructions  clearly  show  the  necessity  that 
It  must  be  unlawful.  State  v.  Adams  [S. 
C]    47  S.   B.   676. 

25.  Brown  v.  Com.,  25  Ky.  Tj.  R.  2076,  79 
S.  W.  1193;  Davis  v.  State  [Ark.]  82  S.  W. 
167;  Griffin  v.  State  TFla.]  37  So.  209;  Lo- 
zano  V.  State  [Tex.  Cr.  App.]  81  S.  W.  37; 
Adcock  V.  State  [Ark.]  83  S.  W.  318.  Refer- 
ence to  "instrument  reasonably  calculated  to 
produce  death  or  serious  bodily  injury"  is 
not  objectionable  on  the  ground  that  seri- 
ous bodily  injury  is  not  an  element  of  the 
offense  charged.  Leal  v.  State  [Tex.  Cr. 
App.]  81  S.  W.  961.  Charge  confusing  "as- 
sault with  Intent  to  murder,"  with  "assault 
to  commit  murder"  is  properly  refused. 
Smith  V.  State  [Ala.]  37  So.  423.  Instruc- 
tion placing  mitigation  on  facts  that  would 
justify.  State  v.  Banks  [W.  Va.]  47  S.  B. 
142. 

26.  Chism  v.  State  [Tex.  Cr.  App.]  78  S. 
W.  949;  Havens  V.  Com.  [Ky.]  82  S.  W.  369; 
State  V.  Clark,  134  N.  C.  698,  47  S.  E.  36; 
Dyer  v.  State  [Tex.  Cr.  App.]  83  S.  W. 
192;  Williams  v.  State  [Ga.]  48  S.  B.  368; 
Connor  v.  Com.  [Ky.]  81  S.  W.  259;  State 
v.  Appleton  [Kan.]  78  P.  445;  State  v.  Sharp 
[Mo.]  82  S.  W.  134.  Charge  allowing  use 
of  greater  force  than  necessary  Is  bad. 
KIrkland  v.  State  [Ala.]  37  So.  352.  Char- 
ges referring-  question  to  jury  without  set- 
ting out  Its  elements  and  falling  to  hypothe- 
size some  of  the  elements.  Plant  v.  State 
[Ala.]  37  So.  159;  Harbour  v.  State  [Ala.] 
37  So.  330;  Johnson  v.  State  [Ala.]  37  So. 
456.  An  instruction  for  acquittal  as  for 
self-defense,  if  the  jury  find  that  certain 
acts  of  deceased  accompanied  certain  threat- 
ening words,  is  erroneous  as  defendant  might 
have  been  justified  without  such  words  be- 
ing   spoken.      Nix    v.    State    [Tex.    Cr.    App.] 

78  S.  W.  227.  An  instruction  so  worded  as 
to  impress  upon  the  jury  the  court's  dis- 
belief of  the  defense  should  be  avoided.  Id. 
A  charge  on  defendant's  right  to  carry  a 
pistol  to  defend  himself  should  not  be  modi- 
fied by  requiring  a  negation  of  hostile  in- 
tentions. Id.  An  Instruction  that  a  reason- 
able doubt  whether  the  killing  was  In  self- 
defense  requires  an  acquittal  Is  proper. 
Perrin  v.  State  [Tex.  Cr.  App.]  78  S.  W.  930. 
Distinct  matters  should  not  be  so  coupled 
as  to  necessitate  the  finding  of  the  existence 
of  all  of  them  to  acquit.  Dodson  v.  State 
[Tex.  Cr.  App.]  78  S.  W.  940.  Defendant's 
belief  that  deceased's  wife  sent  for  him  for 
a  proper  purpose  need  be  only  "reasonable" 
not  "actual."    Nicks  v.  State  [Tex.  Cr.  App.] 

79  S.  W.  35.  Charge  on  relative  strength 
of  parties  and  disposition  of  deceased  held 
proper.  Bearden  v.  State  [Tex.  Cr.  App.] 
79  S.  W.  37.  Bare  reference  to  subsequent 
charge  on  sudden  combat  is  not  bad.  Chris- 
tian V.  State  [Tex.  Cr.  App.]  79  S.  W.  562. 
Where  the  court  mentions  the  means  used 
by  deceased  In  the  attack,   he   should   men- 
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ger^^"  imminence  of  danger/"  duty  to  retreat,  or  avoid  danger,"  insanity/''  in- 
toxication,** accident,"  fear  of  death  from  another,"*  punishment.*' 


tion  all  the  means  used.  Wilson  v.  State 
ITex.  Cr.  App.]  81  S.  W.  34;  Hayman  v. 
State  [Tex.  Cr.  App.]  83  S.  W.  204.  In- 
struction on  actual  attack  as  distinguished 
from  threatened  attack,  held  proper.  Lo- 
gan V.  State  [Tex.  Cr.  App.]  81  S.  W.  721. 
Several  argumentative  charges  held  proper- 
ly refused.  Gordon  v.  State  [Ala.]  36  So. 
1009;  "Wilson  v.  State  [Ala.]  37  So.  93.  Re- 
quest held  erroneous  as  pretermitting  in- 
quiry as  to  whether  defendant  provoked 
difficulty.  "Wilson  v.  State  [Ala.]  37  So.  93. 
Instruction  limiting  right  to  one  in  lawful 
pursuit  of  his  business.  Hans  v.  State  [Neb.] 
100  N.  "W.  419.  Elimination  of  fear  of  great 
bodily  harm  and  placing  right  solely  oii 
ground  of  fear  of  death.  State  v.  Singleton, 
67  Kan.  803,  74  P.  243.  Instruction  as  to 
threats  of  deceased  otherwise  correct  is 
not  bad  for  failure  to  mention  communica- 
tion to  defendant  where  such  mention  was 
not  requested.  State  v.  Nelson  [Kan.]  75 
P.  BOB.  The  law  of  self-defense  as  applied 
to  one  who  Is  not  the  aggressor,  and  to  one 
who  is,  but  is  endeavoring  to  withdraw, 
should  not  be  confused.  Smith  v.  State,  119 
Ga.  564,    46   S.  E.   846. 

27.  Havens  v.  Com.  [Ky.]  82  S.  W.  369. 
Charge  held  bad  as  confusing  self-defense. 
Scott  V.  State  [Tex.  Cr.  App.]  79  S.  W.  B43. 
Charge  on  provoking  difficulty  held  Inap- 
plicable. Defense  of  brother.  Chambers  v. 
State  [Tex.  Cr.  App.]  79  S.  "W.  B72. 

as.  Dent  V.  State  [Tex.  Cr.  App.]  79  S. 
"W.  B25;  Drake  v.  State  [Tex.  Cr.  App.]  80 
S.  W.  1005.  Hequested  instruction  where 
defendant  w^ent  to  deceased's  house  to  find 
his  child  held  proper.  HJeronymus  v.  State 
[Tex.  Cr.  App.]  79  S.  "W.  313.  An  Instruc- 
tion that  if  defendant  provoked  the  diffi- 
culty he  could  not  set  up  self-defense  is 
Incomplete.  Bearden  v.  State  [Tex.  Cr.  App.] 
79  S.  W.  37.  Instruction  on  estoppel  to 
plead  self-defense  held  Improper.  Jones  v. 
State  [Miss.]  36  So.  243.  Instruction  held 
properly  refused  as  failing  to  negative 
state's  theory  of  provocation  of  difficulty. 
Sohrader  v.  State  [Miss.]  36  So.  385.  Re- 
quest on  self-defense  should  assume  de- 
fendant's freedom  from  fault.  McClellan  v. 
State  [Ala.]  37  So.  239.  Instruction  putting 
burden  on  state  to  show  beyond  reasonable 
doubt  that  defendant  Tvas  not  free  from 
fault  is  misleading.  Etheridge  v.  State 
[Ala.]  37  So.  337.  Charge  ignoring  element 
of  withdrawal  from  conflict  held  not  er- 
roneous under  the  evidence.  State  v.  Jones 
[Iowa]  99  N.  W.  179.  "Whole  law  need  not 
be  recharged  in  each  Instruction  on  the 
several  qualifications  of  the  right,  such  as 
provocation  of  difficulty,  abandonment  there- 
of, etc.  State  v.  Smith  [Iowa]  99  N.  "W. 
579;  Harris  v.  People  [Colo.]  75  P.  427.  In- 
struction on  rights  arising  from  declination 
of  further  combat  held  erroneous  as  out- 
side the  evidence.  Harris  v.  People  [Colo.] 
75    P.    427. 

29.  Instruction  held  to  sufficiently  pre- 
sent theory  of  apparent  as  distinguished 
from  real  necessity.  Lee  v.  State  [Ark.]- 
81  S.  "W.  385.  "Reasonable"  or  "rational" 
fear.'  Christian  v.  State  [Tex.  Cr.  App.]  79 
S.  "W.  562.  Charge  on  appearance  of  danger 
"at  the  time"  held  not  too  indefinite  though 


there  was  evidence  of  a  previous  difficulty. 
"Williams  V.  Com.,  25  Ky.  L.  R.  1809,  78  S. 
"W.  134.  "Where  demanded  by  the  evidence, 
an  instruction  on  "apparent"  danger  must 
be  given.  Chlsm  v.  State  [Tex.  Cr.  App.] 
78  S.  "W.  949;  Dodson  v.  State  [Tex.  Cr.  App.] 
78  S.  "W.  940.  Instruction  held  faulty  in  this 
respect.  Martin  v.  Com.,  25  Ky.  L.  R.  1928, 
78  S.  "W.  1104;  Finney  v.  Com.  [Ky.]  82  S.  "W. 
636.  Instruction  on  reasonable  cause  to  ap- 
prehend danger  held  not  abstract  and  to  be 
within  the  Issues.  Kennedy  v.  State  [Ala.l 
37  So.  90.  "Where  there  is  no  dispute  as  to 
the  reality  of  the  attack,  no  charge  on 
"apparent"  danger  Is  necessary.  Bearden  v. 
State  [Tex.  Cr.  App.]  79  S.  "W.  37.  In- 
struction may  state  that  danger  must  be 
reasonably  apparent.  Logan  v.  State  [Tex. 
Cr.  App.]  81  S.  "W.  721.  Request  bad  in 
not  postulating  on  reasonable  apprehen- 
sion of  danger.  McClellan  v.  State  [Ala.] 
37  So.  239.  Charge  held  erroneous  as  re- 
quiring actual  instead  of  apparent  danger. 
Owens  V.  TJ.  S.  [C.  G.  A.]  130  P.  279;  State 
V.  Clark  [N.  C]  47  S.  B.  36.  Charge  ignor- 
ing apparent  danger  held  cured  by  further 
correct  one.  "Waller  v.  People,  209  111.  284, 
70  N.  B.  681.  Instruction  held  not  errone- 
ous as  denying  the  right  of  acting  from  ap- 
pearances. Harris  v.  People  [Colo.]  75  P. 
427. 

50.  Instruction  omitting  element  of  Im- 
minence of  danger  may  be  refused.  People 
V.  Rodawald  [N.  Y.]  70  N.  B.  1.  Misuse  of 
"eminent"  for  "imminent"  held  not  preju- 
dicial.    State  V.  Jones  [Iowa]    99  N.  "W.   179. 

51.  Pitts  V.  State  [Ala,]  37  So.  101;  Kirk- 
land  V.  State  [Ala.]  37  So.  352.  Instruction 
that  law  of  retreat  does  not  require  a  man 
to  run  from  a  knife  or  pistol  in  striking 
distance,  because  to  do  so  would  Increase 
his  peril.  Is  properly  refused.  Sims  v.  State, 
139  Ala.  74,  36  So.  138.  Instruction  on  right 
of  defendant  to  stand  his  ground  held  prop- 
erly qualified  by  statement  as  to  necessity 
of  warning  deceased  if  possible.  State  v. 
Stockhammer,  34  "Wash.  262,  7B  P.  810.  Surety 
attempting  to  suri^ender  principal  In  ex- 
oneration of  bond  need  not  retreat.  Fin- 
ney V.  Com.    [Ky.]   82   S.  "W.   636. 

32.  Temporary.  Dent  v.  State  [Tex.  Cr. 
App.]  79  S.  "W.  52B;  State  v.  Brown  [Mo.] 
79  S.  "W.  1111;  Bell  V.  State  [Ala.]  37  So. 
281;  People  v.  Muste  [Mich.]  100  N.  "W.  455; 
State  v.  Clark,  34  "Wash.  485,  76  P.  98. 
Charge  on  present  sanity  is  not  error  where 
not  In  issue.  People  v.  Zeigler,  142  Cal.  337, 
75  P.  1090.  An  instruction  distinguishing 
between  capacity  to  deliberate  and  premed- 
itate and  authorizing  a  verdict  of  second 
degree  murder  In  case  premeditation  but 
not  deliberation  Is  found  Is  error.  State 
V.  Speyer  [Mo.]  81  S.  W.  430.  Charge  on 
purpose  of  receiving  evidence  held  bad  as 
on  weight  of  evidence.  Maston  v.  State 
[Miss.]  36  So.  70.  Delusion  magnifying  dan- 
ger Of  attack  from  deceased.  Tidwell  v. 
State  [Miss.]  36  So.  393.  Instructions  held 
misleading.  Porter  v.  State  [Ala.]  37  So. 
81.  Caution  not  to  be  imposed  upon  by  an 
"ingenious  counterfeit"  is  not  approved  but 
is  not  reversible.  People  v.  Manoogian,  141 
Cal.  592,  76  P.  177.  Instructions  on  Insane 
delusions,  right  and  wrong  test,  irresistible 
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Harmless  error?''— ka.  instruction  more  favorable  to  defendant  than  the  law- 
warrants  cannot  be  complained  of/'  and  erroneous  instructions  on  the  law  of  de- 
grees greater  than  that  of  which  defendant  was  convicted  are  harmless.^"  Erro- 
neous instructions  on  a  defense  as  to  which  no  issue  is  raised  are  harmless.**  N"o 
prejudice  results  from  an  erroneous  charge  on  a  lower  degree  than  the  evidence 
suggests,"  or  a  charge  that  there  is  no  evidence  on  which  to  found  a  verdict  of  a 
certain  degree  when  in  fact  there  is  none.*''  The  charge  is  to  be  construed  as  a 
whole  and  error  ia  one  instruction  may  be  corrected  by  another/^  though  an  in- 
struction clearly  wrong  is  not  rendered  innocuous  by  a  proper  one  contradictory 
thereof.**    Errors  may  be  cured  by  verdict.*" 


impulse  test,  criminal  Intent.    State  v.  Keerl, 
29  Mont.  508,  75  P.  362. 

33.  Bell  V.  State  [Ala.]  37  So.  281;  State 
V.  Corrivau  [Minn.]  100  N.  W.  638;  People 
V.    Ochoa,   142   Cal.    268,    75   P.    847. 

34.  Scott  V.  State  [Tex.  Cr.  App.]  81  S. 
W.  294.  An  Instruction  that  "if  the  blow 
inadvertently  or  accidentally  resulted  in 
death,"  etc.,  Is  not  of  the  game  purport  as 
"if  the  blow  was  inadvertently  and  inci- 
dentally struck."  Williams  v.  State  [Ala.] 
37  So.  228.  Killing-  while  intentionally 
pointing  pistol  at  another  is  not  accidental. 
Ford  V.  State  [Neb.]  98  Mo.  807. 

35.  State  v.  Nargashian  [R.  I.]   58  A.   963. 

36.  Stating  less  penalty  than  law  pro- 
vides is  not  prejudicial.  Leal  v.  State  [Tex. 
Cr.  App.]  81  S.  W.  961.  Charge  on  effect  of 
recommendation  to  mercy  held  proper  and 
not  bad  for  failure  to  amplify  with  regard 
to  pardon  [Rev.  St.  §  6808].  State  v.  Schil- 
ler, 70  Ohio  St.  1,  70  N.  B.  505.  Failure  to 
charge  on  effect  of  recommending  to  mercy 
held  not  error  where  not  requested.  State 
V.  Adams   [S.   C]    47   S.   B.   676. 

37.  See   2   Curr.  L.    244. 

38.  Brown  v.  Com.,  25  Ky.  L.  R.  2076,  79 
S.  W.  1193.  Instruction  to  assess  punish- 
ment at  less  than  the  statute  provides.  Leal 
V.  State  [Tex.  Cr.  App.]  81  S.  W.  961.  In- 
struction i;equlring  the  jury  to  be  convinced 
beyond  a  reasonable  doubt  of  facts  limit- 
ing the  right  of  self-defense.  Adkins  v.  Com. 
[Ky.]  82  S.  W.  242.  Failure  to  define  "with 
malice"  and  "aforethought."  Hathaway  v. 
Com.  [Ky.]  82  S.  W.  400.  Submission  of 
case,  on  theory  of  murder  in  second  degree 
where  evidence  would  warrant  conviction 
of  murder  In  first  degree.  People  v.  La- 
groppo,  90  App.  Div.  219,  86  N.  T.  S.  116. 
Where  the  jury  are  charged  to  acquit  if  the 
killing  was  negligent  defendant  has  no 
ground  of  complaint  on  failure  to  charge 
on  negligent  homicide.  Beoknell  v.  State 
[Tex.  Cr.  App.]  82  S.  W.  1039.  Defendant 
cannot  complain  of  any  action  of  the  court 
in  not  limiting  his  right  of  self-defense. 
Baker  v.  State  [Tex.  Cr.  App.]  81  S.  W. 
1215.  One  convicted  of  second  degree  mur- 
der cannot  complain  that  an  instruction  un- 
duly enlarged  the  defense  of  negligent  homi- 
cide and  eliminated  that  of  accidental  kill- 
ing altogether.  Friday  v.  State  [Tex.  Cr. 
App.]  79  S.  W.  815.  An  Instruction  predicat- 
ing manslaughter  on  the  existence  of  two 
facts  of  which  one  Is  sufficient,  becomes,  in 
view  of  a  verdict  of  manslaughter,  error 
favorable,  rather  than  unfavorable  to  de- 
fendant. Sheperd  v.  Com.  [Ky.]  82  S.  W. 
378 

39.     Thomas    v.    State    [Fla.]    36    So.    161; 


State  V.  Gianfala  [La.]  37  So.  30;  State  v. 
Underwood  [Wash.]  77  P.  863.  An  erroneous 
instruction  as  to  murder  in  the  first  degree 
cannot  harm  one  convicted  of  the  second 
degree.  State  v.  Riddle,  179  Mo.  287,  78  S. 
W.  606.  One  acquitted  of  murder  in  the 
first  degree  cannot  complain  of  failure  to 
define  express  malice.  Connell  v.  State  [Tex. 
Cr.  App.]  81  S.  W.  746.  Erroneous  charge 
on  malice  is  harmless  to  one  convicted  of 
manslaughter.      May   v.    State,    120    Ga.    135, 

47  S.  E.  548.  Where  defendant  killed  a  third 
person  while  maliciously  attempting  to  kill 
another,  an  instruction  that  the  killing  -was 
not  murder  unless  defendant  entertained 
malice  towards  deceased,  is  harmless  to  de- 
fendant convicted  of  manslaughter.  Wheat- 
ley  V.  Com.  [Ky.]  81  S.  W.  687.  An  instruc- 
tion that  under  certain  circumstances  de- 
scribed defendant  would  be  guilty  of  mur- 
der Is  not  prejudicial  if  erroneous  where  a 
verdict  of  manslaughter  is  found.  Hendrick- 
son  V.  Com.  [Ky.]  81  S.  W.  266.  Refusal 
of  instructions  on  degrees  greater  than  that 
of  which  defendant  Is  convicted.  Williams 
V.  State  [Ala.]  37  So.  228.  Charge  on  volun- 
tary manslaughter  harmless  to  one  convict- 
ed of  involuntary.     Chapman  v.  State    [Ga.] 

48  S.   B.    350. 

40.  Where  no  Issue  is  raised  as  to  the 
right  of  a  person  to  interfere  when  he  sees 
a  felony  about  to  be  committed,  a  charge  on 
such  right,  if  erroneous,  is  harmless.  State 
V.  Edwards  [S.  C]  47  S.  B.  395.  Where 
actual  attack  was  made  by  deceased,  de- 
fendant is  not  prejudiced  by  vague  instruc- 
tion on  the  right  to  act  upon  the  mere 
appearance  of  danger.  Tardy  v.  State  [Tex. 
Cr.  App.]  78  S.  W.  1076.  An  instruction  on 
a  theory  of  self-defense  not  warranted  by 
the  evidence  is  harmless  to  defendant.  El- 
more v.   State    [Tex.   Cr.  App.]    78   S.  W.   520. 

41.  Lounder  v.  State  [Tex.  Or.  App.]  79 
S.    W.    552. 

42.  Thomas  v.  State  [Fla.]   36  So.  161. 

43-.  Waller  v.  People,  209  111.  284,  70  N.  E. 
681;  Foster  v.  State  [Tex.  Cr.  App.]  74  S.  V. 
29;  Connor  v.  Com.  [Ky.]  81  S.  W.  259.  In- 
struction failing  to  include  self-defense  and 
defense  of  another  held  nonprejudicial  in 
presence  of  others  properly  stating  such  de- 
fenses.    Havens  v.   Com.    [Ky.]   82  S.  W.   369. 

44.  Posey  V.  State  [Tex.  Cr.  App.]'  78  S.  W. 
689. 

45.  An  instruction  that  defendant  is  guilty 
at  least  of  murder  in  the  second  degree  is 
harmless  to  one  convicted  of  murder  in  the 
first  degree.  State  v.  Lipscomb,  134  N.  C. 
689,  47  S.  E.  44.  Any  error  in  instructions 
on  mitigation  below  murder  in  the  second 
degree    is   harmless    to    defendant    convicted 
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-(§  8)  C.  Verdict.*" — Where  the  jury  are  required,  by  statute,  to  find  the 
degree,  a  verdict  of  guilty  as  charged  is  bad,*'  but  such  error  is  not  effective  to 
discharge  the  prisoner,  he  being  only  entitled  to  a  new  trial.**  Where  a  convic- 
tion of  manslaughter  is  had  upon  an  indictment  for  murder,  and  is  set  aside  and 
a  new  trial  had,  a  verdict  of  "guilty  as  charged"  is  responsive  to  the  included 
charge  of  manslaughter  and  is  not  a  conviction  of  murder  of  which  an. acquittal 
has  been  had.**  A  verdict  finding  defendant  guilty  of  "assault  with  a  dangerous 
weapon  with  intent  to  do  bodily  harm"  does  not  warrant  a  judgment  and  sentence 
for  the  felony  defined  by  statute  as  an  attempt  to  shoot  with  intent  to  do  bodily 
harm,  but  is  good  as  a  conviction  of  a  simple  assault. ■*"  A  verdict  of  not  guilty  of 
murder  or  manslaughter,  but  guilty  of  intentionally  pointing  a  gun,  is  proper  under 
the  Mississippi  statute.''^ 

(§8)  D.  Punishment.'^^ — Cases  discussing  excessiveness  of  punishment  are 
mentioned  below." 
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I  1.  Disabilities  of  CoTertnre  In  General; 
Statntory  Relaxatlans   (1669). 

%  2.  Mutual  Duties,  Obligations,  and  Frlvl- 
leses  (1670). 

A.  Inherent  In  the  Relationship  (1670). 

B.  Contracts    or   Other    Dealings    (1670). 

Gifts  (1671).  Antenuptial  Contracts 
(1671).  Agreements  for  Separation 
and  Separate  Support  (1672).  Con- 
veyances; Mortgages!  Contracts  to 
Convey  (1672). 
S  3.     Property  Riehts  later  Se  (1673). 

A.  In  General  (1673). 

B.  Of  Husband  in  Wife's  Property  (1673). 

C.  Of  Wife  in  HusbandiProperty  (1674). 

D.  Estates  in  Common,  Jointly  and  as  an 

Entirety  (1674). 

E.  Wife's  Separate  Property  (1675). 

§  4.  Property  Bights  Under  the  Commu- 
nity System  (1676). 

A.  W^hat  Law  Governs  (1676). 

B.  What    Property    Is    Community    and 

What  Separate  (1676). 

C.  Rights  and  Powers  as  to  Community 

Property  (1677). 
T>.  Rights    and    Powers    as    to    Separate 

Property  (1678).  ' 

E.  Succession  to,  and  Administration  of, 

the     Community     (1678).      Custody, 

Control,  Disposal,  and  Distribution 


(1678).     Accountability  to  Heirs  and 
Creditors  (1679).      Community  Debts 
and  Claims  (1679). 
F.  Dissolution  of  Community  (1679). 
S  6.     lilablUty  for  Necessaries  (1680). 
i  6.     Contract    Rights     and    Liabilities     of 
Husband  as  to  Third  Persons  (1680). 

§  7.  Contract  and  Property  Rights  and 
Liabilities  of  Wife  as  to  Third  Persons 
(1681). 

A.  Agency  of  Husband  for  Wife  (1681). 

B.  Contracts  in  General   (1681). 

C.  Contracts  of  Suretyship  (1682). 

D.  Conveyances,  Mortgages,  Contracts  to 

Convey,  Powers  (1684). 

E.  Fraudulent  Conveyances   (1685). 

§  8.  Torts  by  Husband  or  Wife  or  Both 
(1685). 

§  9.  Torts  against  Pnsband  or  W^lfe  or 
Both  (1686). 

A.  Wrongs  to  the  Person  (1686). 

B.  Criminal     Conversation     and     Aliena- 

tion of  Affections  (1686).     Pleading 

and  Proof  (1687).     Evidence  (1687). 

Damages  (1687).  Instructions  (1688). 

§  10.     Remedies    and  -Procedure    Generally 

as  Affected  by  Coverture  (1688). 

§  11.  Proceedings  to  Compel  Support  of 
Wife  [Civil  and  Criminal]  (1688). 

§  12.  Crimes  and  Criminal  Responsibility 
(1689). 


§  1.    Disabilities    of    coverture    in    general;    statutory    relaxations.^^ — The 
common-law  rule  that  a  married  woman  could  not  make  a  valid  executory  con- 


of  murder  in  the  first  degree  on  proper 
instructions  as  to  what  constitutes  murder 
in  the  first  and  second  degrees.  State  v. 
Munn,  134  N,  C.  680,  47  S.  E.  15.  Defendant 
is  not  prejudiced  by  failure  to  present  his 
theory  where  by  his  own  theory  coupled  with 
the  undisputed  facts  he  is  guilty  of  the 
degree  of  which  he  stands  convicted.  Ford 
V.  State  [Neb.]  98  N.  W.  807.  See,  also,  ante, 
n.  39. 

46.  See  2  Curr.  L.  246.  "Guilty  of  assault 
with  intent  to  murder  in  the  first  degree"  is 
not  bad  for  the  omission  of  "commit."  Nick- 
les  V.  State   [Fla.]   37  So.  312. 

47,  48.  Waddle  v.  State  [Tenn.]  82  S.  W. 
827 

49.  State  V.  Halliday,   112  La.    846,   36  So. 

TBS. 

50.  Rev.  Code  1899,  §  7145.     State  v.  Cruik- 


shank  [N.  D.]  100  N.  W.  697;  State  v.  Matti- 
son  [N.  D.]  100  N.  W.  1091.  See  2  Curr.  L. 
246,  n.  55. 

51.  Code  1892,  §  969.  Goolsby  v.  State 
[Miss.]  35  So.  212. 

52.  See  2  Curr.  L.  246. 

B3.  Sentence  for  manslaughter  by  point- 
ing pistol  reduced  from  7  to  4  years.  Ford 
V.  State  [Neb.]  98  N.  W.  807.  Twenty  years 
for  second  degree  murder  is  not  excessive. 
State  V.  Capps,  134  N.   C.   622,  46  S.  B.   730. 

54.  This  topic  treats  of  the  relationship 
of  marriage.  It  excludes  the  formation  of 
that  relation  (Marriage,  2  Curr.  L.  794),  its 
dissolution  (Divorce,  3  Curr.  L.  1127),  an- 
nulment (Marriage,  2  Curr.  L.  794),  and  suit 
money  in  such  proceedings  or  support  by 
way  of  alimony   (Alimony,  3  Curr.  L.  146). 

65.     See  2  Curr.  L.  246. 
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tract"  is  now  much  relaxed;  likewise  the  rule  that  she  could  not  sue"  or  own  per- 
sonal property."' 

Contracts  of  wife  with  third  persons.'^'' — It  is  frequently  provided  wife  may 
dispose  of  property  as  if  single/"  and  contract  and  incur  liabilities  as  if  unmar- 
ried.*^ 

§  2.  Mutual  duties,  obligations,  and  privileges.  A.  Inherent  in  the  rela- 
tionship.'^— ^Antenuptial  contracts  -may  alter  property  interests  but  cannot  vary 
the  terms  of  the  conjugal  relation  itself."'  It  is  the  duty  of  the  husband  to  sup- 
port his  wife  in  the  absence  of  a  valid  agreement  to  the  contrary,**  and  the  wife 
is  entitled  to  dwell  with  her  husband.*' 

(§2)  B.  Contracts  or  other  dealings.'"' — ^At  common  law  and  now  in  Massa- 
chusetts a  wife  cannot  contract  with  her  husband.*''  Where  a  married  woman  may 
contract  with  her  husband  she  may  become  his  partner  in  business,**  or  may  con- 
tract to  render  services  to  him  in  his  business,  and  the  claim  therefor  may  be 
proved  in  bankruptcy.**  Where  a  husband  pays  taxes  on  his  wife's  land,  he  being 
under  no  legal  obligation  to  do  so,  there  is  no  implied  promise  to  repay  him.'"'  A 
wife's  payment  to  her  husband  of  a  debt  due  the  firm  of  which  he  was  a  member 
is  good  though  he  misappropriates  the  money.^^ 


se.  Const,  art.  10,  §  6,  allowing  a  mar- 
ried -woman  to  dispose  of  her  property,  does 
not  remove  the  disability.  Vann  v.  Edwards, 
135   N.  C.   661,    47  S.  E.  784. 

Calif omla:  Husband  and  wife  may  con- 
tract with  each  other  as  if  unmarried  [Civ. 
Code,  I  158].  Alferitz  v.  Arrivillaga  [Cal.] 
77  P.  657. 

In  Florida  a  wife  is  only  bound  by  agree- 
ments in  writing  made  for  the  benefit  of 
her  separate  property.  Equitable  Bldg.  & 
Loan  Ass'n  v.  King   [Fla.]    37  So.  181. 

Kentncky:  May  contract  with  reference 
to  personal  property'  as  if  unmarried,  and 
with  reference  to  real  property  when  her 
husband  joins,  and  contracts  with  husband 
binding  if  recorded  CKy.  St.  1903,  §  2128]. 
Stroud   V.    Ross    [Ky.]    82   S.   W.    254. 

New  Jersey:  Wife  loaned  money  to  hus- 
band and  with  the  profits  he  bought  real 
estate  and  had  It  conveyed  to  them  as  ten- 
ants by  the  entirety  and  an  agreement  to 
employ  the  rents  therefrom  when  they 
amounted  to  $5,000  to  paying  off  a  mortgage 
could  be  enforced.  Collins  v.  Babbitt  [N.  J. 
Eq.]    58  A.   481. 

New  York:  Laws  1896,  p.  220,  o.  272,  §  21, 
allowing  a  married  woman  to  contract  with 
reference  to  her  property  does  not  permit 
her  to  contract  with  her  husband  for  her 
support.  Carling  v.  Carling,  42  Misc.  492,  86 
N.   T.    S.    46. 

In  Tennessee  a  wife  is  bound  when  her 
husband  assents.  Brundige  v.  Nashville, 
etc.,  B.  Co.  [Tenn.]  81  S.  W.  1248.  A  mar- 
ried woman'  may  disaflirm  her  contract  to 
purchase  land.  Edwards  v.  Staoey  [Tenn.] 
82  S.  W.  470.  A  married  woman  may  elect 
as  to  whether  she  wiU  be  bound  by  her  con- 
tract. Watkins  Land  Mortg.  Co.  v.  Camp- 
beU  [Tex.  Civ.  App.]  81  S.  W.  560. 

57.  Coverture  at  common  law  prevented 
a  woman  from  suing.  Southworth  v. 
Brownlow  [Miss.]  36  So.  522.  A  wife  may 
sue  her  husband.  Parker  v.  Parker,  25  Ky. 
L.  R.   2193,   80  S.  "W.  209. 

68.     Personal    property    acquired    by    wife 


belongs  to  her.     Gordon  v.  Gordon   [Mo.]   82 
S.   W.   11. 
69.     See  2  Curr.  L.  247. 

60.  But  this  does  not  mean  that  either 
can  so  dispose  of  their  personal  property  as 
to  commit  a  fraud  on  the  other,  and  where 
she  had  Joined  in  a  mortgage  on  his  lands  she 
was  entitled  to  have  proceeds  of  life  insur- 
ance policy  applied  so  as  to  protect  her 
dower  interest  [Ky.  St.  1903,  §§  2127,  2128]. 
Bickel  V.  Bickel,  25  Ky.  L.  R.  1945,  79  S.  W. 
215. 

61.  May  contract  and  incur  liabilities  as 
If  unmarried.  Hill's  Ann.  Laws  Or.  1892. 
§  2997,  in  force  in  Alaska.  Elliott  v.  Hawley, 
34   "Wash.    585,    76  P.    93. 

62.  See   2  Curr.  L.   248. 

63.  Agreement  to  reside  In  a  particular 
state  cannot  be  enforced.  Isaacs  v.  Isaacs 
[Neb.]    99   N.   "W,   268. 

64.  Evidence  held  not  to  show  such  an 
agreement  and  husband  compelled  to  ac- 
count to  his  wife's  representatives  of  money 
he  had  drawn  from  her  separate  estate. 
Young  V.  Valentine,  177  N.  T.  347,  69  N.  E., 
643. 

65.  But  the  marriage  of  a  Chinese  woman 
to  one  entitled  to  dwell  in  this  country  is 
no  defense  to  deportation  proceedings,  un- 
less it  was  bona  fide.  United  States  v.  Ah 
Sou,   132   P.   878. 

66.  See  2  Curr.  L.  248. 

67.  She  cannot  be  liable  either  as  in- 
dorsee or  maker,  to  her  husband  on  a  note. 
National  Bank  of  the  Republic  v.  Delano,  185 
Mass.  424,  70  N.  E.  444. 

68.  Her  separate  property  will  become 
liable  for  partnership  debts.  Vizard  v. 
Moody,  119  Ga.  918,  47  S.  E.  348. 

69.  Pa.  St.  1893  (P.  L.  345,  §  3),  providing 
that  woman  cannot  sue  her  husband  does 
not  apply  to  proving  claim  in  bankruptcy. 
In  re  Domenig,  128  F.  146. 

70.  Husband  was  executor  under  will  in 
which  wife  was  residuary  legatee.  Bean  v. 
Bean,   135  N.   C.    92,    47    S.   E.   232. 

71.  CoUins  V.  Collins   [Ky.]  S3  S.  W.  99. 
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Oifts.'" — ^A  husband  may  make  a  valid  gift  to  his  wife  without  her  knowledge 
at  the  time,'"  and  as  to  third  persons  acceptance  is  presumed/*  but  it  is  not  com- 
pleted until  delivery.'"'  Gifts  between  husband  and  wife  are  void  in  Massachu- 
setts unless  special  conditions  are  complied  with."  A  postnuptial  settlement  is 
not  valid  as  a  contract,''  but  it  may  be  good  as  a  gift  from  a  husband  to  a  wife." 
Where  property  which  a  wife  inherited  was  deeded  to  her  husband,  it  will  be  pre- 
sumed to  have  been  for  her  use,  and  not  a  gift,"  so  of  a  wife's  advances  made  to 
her  husband;'"  but  where  a  husband  sold  his  property  and  took  a  mortgage  back 
to  himself  and  wife,  the  presumption  was  that  he  had  given  her  a  half  interest 
therein.'^ 

Antenuptial  confracfe.**— rAntenuptial  contracts,  where  there  is  no  fraud ,  or 
concealment,  are  valid,*'  as  one  to  transfer  a  benefit  certificate,  after  marriage,  to 
his  wife.'*  An  antenuptial  contract  may  be  altered  by  another  contract  if  made 
before  the  marriage,"  and  the  two  should  be  construed  together.'*  It  may  be 
binding  though  the  intended  wife  was  an  infant."  One  will  not  be  sustained 
where  the  husband  fraudulently  concealed  from  his  intended  wife  the  amount  of 
his  property,"  or  where  the  provision  for  the  wife  is  grossly  disproportionate,  the 
presumption  being  that  it  was  procured  by  fraud  and  concealment,  and  the  burden 
resting  on  those  who  would  profit  by  it  to  show  the  contrary."  A  note  given  in 
an  antenuptial  contract  can  be  enforced  by  the  wife.*"  An  antenuptial  contract 
by  which  a  woman  releases  all  her  rights  to  the  property  of  the  man  does  not 


72.  See  2  Curr.  L.  248. 

73,  74.  A  husband  transferred  an  account 
with  stockbrokers  to  his  wife's  name,  and 
they  so  entered  it  on  their  books,  but  later 
sold  the  stock  for  the  husband's  debt  and 
were  held  guilty  of  conversion.  Sparks  v. 
Hurley,  208  Pa.  166,  57  A.  364. 

75.  Husband   was   allowed   to   recover  for 
'  loss  of  cow,  though  he  himself  testified  that 

he  had  given  it  to  his  wife,  and  the  wife 
had  accepted  the  gift.  Davis  v.  Seaboard 
Air  Line  R.   Co.,   134  N.  C.   300,  46,  S.  B.   515. 

76.  Consequently  a  loan  to  husband  of 
property  so  given  will  give  no  claim  prova- 
ble In  bankruptcy.     In  re  Tucker,  131  F.  647. 

77.  After  marriage,  the  marriage  Is  not 
a  valuable  consideration.  Clow  v.  Brown 
[Ind.  App.]  72  N.  E.  534. 

78.  The  husband  released  all  his  rights 
in  certain  land  to  his  wife,  saving  that  of 
survivorship,  and  the  settlement  was  opera- 
tive though  the  wife  did  not  join.  Walt  v. 
Walt   [Tenn.]   81  S.  W.  228. 

79.  The  wife  was  one  of  several  heirs 
and  the  property  was  amicably  divided  by 
the  exchange  of  deeds,  it  subsequently  ap- 
pearing that  the  deeds  to  her  share  were 
made  to  her  husband,  it  was  a  question  of 
fact  for  jury  if  a  gift  was  intended.  Carter 
V.  Becker  [Kan.]   77  P.  264. 

80.  Wife  advanced  money  from  her  sep- 
arate estate  which  the  husband  used  In  im- 
proving his  lands.  Brady  v.  Brady  [N.  J. 
Eg.]  58  A.  931. 

81.  Presumption  may  be  repelled  by  show- 
ing husband'  exercised  acts  of  dominion  over 
property,  or  that  the  wife  recognized  the 
husband's  ownership.  Gould  v.  Glass,  120 
Ga.    60,   47   S.   B.    505. 

82.  See  2  Curr.  L.  249. 

83.  The  woman  was  24,  consulted  her 
uncle,  a  lawyer,  and  knowing  that  the  man. 


who  was  52  and  had  seven  children,  had 
$14,000  of  property,  she  contracted  to  accept 
a  life  interest  in  50  acres  and  $500,  in  lieu 
of  dower.  Brown  v.  Brown's  Adm'r,  25  Ky. 
I,.  R.  2264,  80  S.  W.  470.  Antenuptial  con- 
tract to  pay  wife  $500  in  return  for  release 
of  dower  valid,  and  husband's  estate  liable 
though  wife  died  first.  Barlow's  Adm'r  v. 
Comstook's  Adm'r,  25  Ky.  L.  R.  1680,  78  S. 
W.  475.  By  antenuptial  agreement  wife  sur- 
rendered all  rights  of  $500  paid  at  the  time 
and  at  her  death  any  money  remaining  was 
to  be  paid  back  to  husband,  her  creditors 
at  her  death  were  entitled  to  the  money 
before  the  husband.  Palmer  v.  Hallock,  94 
App.  DIv.   485,  88  N.  T.  S.   17. 

84.  In  an  action  on  a  benefit  certificate, 
where  defendant  set  up  a  subsequent  certifi- 
cate, a  reply  setting  up  an  antenuptial  con- 
tract was  proper.  Carter  v.  Carter  [Ind. 
App.]    72  N.  B.    187. 

85,  86.  Second  contract  protected  the  then 
existing  rights  of  the  husband's  creditors. 
South  Carolina  Loan  &  Trust  Co.  v.  Lawton 
[S.  C]  48  S.  E.   282. 

87.  Husband  bound  to  Join  In  conveyance 
of  her  land  to  her  mother  when  she  became 
of  age.  Wood  v.  Reamer  [Ky.]  82  S.  W.  572. 
See,   also.  Infants,   2   Curr.  L.    392. 

88.  Where  a  husband  with  considerable 
property  cut  the  wife  off  from  it  all,  it  will 
be  presumed  that  he  designedly  concealed 
from  her  the  value  of  his  estate.  In  re 
Warner's  Estate,  207  Pa.  580,  57  A.  35. 

89.  Agreement  allowed  wife  $5,000  and 
what  husband  might  give  her  by  will.  He 
bequeathed  her  stocks  to  value  of  $1,500  and 
left  an  estate  valued  at  over  $200,000.  Rus- 
seU  v.  Russell,  129  F.  434. 

90.  Though  the  contract  was  void  because  • 
parol,  and  note  was  not  delivered  until  after 
marriage.     Kramer  v.  Kramer,   90   App.   DIv. 
176.  86  N.  T.  S.  129. 
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after  marriage  prevent  her  from  filing  a  declaration  of  homestead  on  his  prop- 
erty.®^ Under  an  antenuptial  agreement  that  a  wife  might  will  her  property  as 
she  chose,  the  husband  could  not  after  her  death  elect  to  take  his  share  under  the 
law.'^  Antenuptial  contracts  respecting  property  rights  do  not  bar  an  allowance 
to  the  wife  on  a  divorce  of  the  parties."' 

Agreements  for  separation  and  separate  support.^*' — ^A  contract  between  hus- 
band and  wife  to  promote  a  separation  is  void;  but  a  contract  made  after  separa- 
tion or  after  one  has  been  determined  on,  providing  for  a  wife's  maintenance,®^  or 
for  a  division  of  property,  is  valid  if  there  is  consideration.®'  A  contract  between 
husband  and  wife  for  the  latter's  support  is  not  valid  where  the  common-law  rule 
preventing  contracts  inter  sese  has  not  been  relaxed.®^  A  separation  agreement 
between  husband  and  wife  made  through  the  intervention  of  a  trustee  is  valid 
where  fair  and  free  from  coercion  and  it  was  entered  into  understandingly  by 
her.®'  The  contract  will  be  canceled  where  one  of  the  parties  was  incompetent 
because  of  mental  weakness  to  make  a  contract,®®  and  the  deed  executed  in  fulfill- 
ment of  it  will  be  declared  void.^ 

Conveyances;  mortgages;  contracts  to  convey.'^ — Conveyances  or  contracts  to 
convey  between  husband  and  wife  are  valid  ia  some  jurisdictions  if  recorded.' 
In  Minnesota  contracts  between  a  husband  and  wife  relative  to  the  real  estate  of 
either  are  invalid.*  In  Iowa  a  contract  of  husband  foimded  on  valuable  consid- 
eration that  a  wife  should  be  entitled  to  one-half  of  all  his  property,  real  or  per- 
sonal, was  enforced.^  In  Arkansas  a  husband  can  convey  the  homestead  to  his 
wife  without  her  Joining  in  the  deed.'  Where,  wife  obtains  a  conveyance  from 
her  husband  by  fraud  it  will  be  set  aside,  she  being  liable  for  defrauding  him,  as 
well  as  for  defrauding  third  persons.'^  To  avoid  making  the  invalidity  of  their 
contract  with  each  other  respecting  lands  a  fraud,  the  courts  may,  on  a  contract 
executed  on  one  side,  decree  the  other  party  a  trustee  ex  maleficio.® 


01.  The  only  effect  of  declaration  Is  to 
exempt  property  from  execution  and  to  pre- 
vent its  transfer  without  her  consent.  V^ar- 
ner   v.  "Warner   [Cal.]    78   P.   24. 

92.  Evidence  insufficient  to  show  that  this 
provision  was  fraudulently  inserted.  Wat- 
son V.  Duncan  [Miss.]  37  So.  125. 

93.  Did  not  contemplate  a  divorce  on  ac- 
count of  the  husband's  fault.  Carter  v.  Car- 
ter [Vt.]   56  A.   989. 

»4.     See   2  Curr.  D.   249. 

95.  Gross  Inadequacy  of  provision  is  in- 
dicative of  fraud,  but  the  mere  fact  the  wife 
received  less  property  than  she  might  have 
been  legally  entitled  to,  where  it  was  ade- 
quate for  her  support,  will  not  authorize  the 
setting  aside  of  the  contract.  Sumner  v. 
Sumner  [Ga.]   48  S.  E.  727. 

96.  That  wife  relinguished  all  rights  of 
dower  and  interest  in  her  husband's  proper- 
ty did  not  release  her  right  to  collect  a  note 
of  his  which  he  had  given  her  for  borrowed 
money.  Price  v.  Price,  25  Ky.  L.  R.  1803, 
78   S.   "W.    888. 

97.  Laws  1896,  p.  220,  c.  272,  §  221,  grant- 
ing a  married  woman  power  to  contract 
with  reference  to  her  property  as  if  un- 
married, does  not  apply  to  such  a  contract. 
Carling  v.  Carling,  42  Misc.   492,  86  N.  Y.  S. 

46 

98  "Wife  was  suing  for  separate  support. 
Bailey  v.  Dillon  [Mass.]  71  N.  E.  538. 

09  Evidence  showed  husband  executed 
contract  under  threats  <>*  1''%^««'!J":°4^^' 
and  father.     Ice  v.  Ice  [Ky.]   83  S.  "W.  135. 


1.  But  husband  will  have  to  repay  the 
wife  the  expenses  for  sickness  and  death  of 
child.     Ice  v.  Ice  [Ky.]   83  S.  "W.  135. 

a.     See  2  Cnrr.  L.  250. 

3.  An  agreement  that  the  property  of  the 
one  who  died  first  should  go  to  the  survivor 
was  unenforceable  where  not  recorded,  but 
the  survivor  was  entitled  to  reimbursement 
for  money  expended  in  the  purchase  or  im- 
provement of  such  property  [Ky.  St.  1903,  S 
2128].     Stroud  v.  Ross   [Ky.]  82  S.  "W.   254. 

4.  Gen.  St.  1894,  §  5534.  But  where  a  hus- 
band was  induced  to  devise  property  to  his 
wife  by  her  promise  to  devise  to  certain  per- 
sons, the  latter's  promise  will  be  enforced 
as  slie  took  the  property  ex  maleficio.  Laird 
V.   Vila   [Minn.]   100   N.  "W.   656. 

5.  Under  Code  §  3155,  providing  that 
where  husband  or  iwife  obtained  control  of 
property  belonging  to  the  other,  the  owner 
may  sue  therefor,  or  for  any  right  growing 
out  of  the  same.  McBlhaney  v.  McElhaney 
[Iowa]   101  N.  "W.  90. 

6.  Notwithstanding  act  March  18,  1857, 
which  provides  that  a  husband  cannot  con- 
vey the  homestead  without  the  wife's  join- 
ing therein.  Kindley  v.  Spraker  [Ark.]  79 
S.  "W.  766. 

7.  Conveyance  obtained  under  threats  of 
refusal  to  live  with  him,  and  when  obtained 
she  abandoned  him.  Hursen  v.  Hursen  [111.] 
72  N.  E.   391. 

8.  In  consideration  of  his  wife's  promise 
to  bequeath  certain  property  to  designated 
persons,  a  man  agreed  to  and  did  devise  his 
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§  3.  Property  rights  inter  se.  A.  In  general." — The  possession  of  husband 
and  wife  is  the  possession  of  the  one  in  whom  is  the,  legal  title/"  and  the  husband 
cannot  acquire  an  easement  by  prescription  in  his  wife's  adjoining  premises  where 
she  could  not  have  made  a  valid  grant  to  him."  At  common  law  a  married  wo- 
man's will  was  not  valid  unless  specifically  assented  to  by  her  husband,  but  this 
is  now  generally  changed  by  statute.^" 

A  voluntary  conveyance  on  the  eve  of  marriage  of  all  one's  property  without 
the  knowledge  of  the  other  party,  and  with  the  intent  of  defeating  his  or  her 
marital  rights,  will  be  set  aside  for  fraud."  A  widow  may  avoid  a  fraudulent 
conveyance  where  she  married  the  man  on  his  promise  to  procure  a  reconveyance 
which  he  failed  to  do.^* 

On  the  death  of  the  husband  or  wife,  the  customary  life  estates  of  dower  and 
curtesy  or  their  statutory  substitutes  are  vested.^"  Certain  rights  of  succession  as 
survivor  result;  usually  a  right  to  share  as  heir  or  at  least  as  next  of  kin"  or  by 
virtue  of  a  will.^' 

(§3)  B.  Of  husband  in  wife's  property?-^ — Under  the  common  law,  the  hus- 
band has  a  freehold  estate  for  the  joint  lives  of  himself  and  his  wife  in  her  lands, 
which  she  held  at  the  time  of  her  marriage,  not  for  her  sole  and  separate  use,  and 
which  he  cannot  be  deprived  of  except  by  due  process  of  law ;"  and  whatever  title  or 
estate  the  tenant  by  curtesy  acquires  inures  to  his  wife's  heirs. ="  A  husband  ac- 
quires no  greater  interest  in  his  wife's  property  where  it  is  conveyed  to  them 
jointly  by  a  deed  in  partition.''^     A  wife's  property  is  not  generally  liable  for  hus- 


estate  to  her;  but  the  wife  failed  to  per- 
form her  agreement.  Held,  that  she  takes 
the  property  ex  maleflcio  In  trust  for  the 
parties  benefioiaUy  interested.  Laird  v. 
Vila   [Minn.]   100  N.  W.  656. 

Xotc:  It  is  well  settled  that  equity  will 
compel  the  conveyance  of  an  estate,  pur- 
suant to  an  oral  agreement,  after  such  part 
performance  by  the  promisee  as  would  make 
failure  to  convey  a  fraud  in  law.  Sari  of 
Aylesford's  Case,  2  Strange,  783;  Johnson  v. 
Hubbell,  10  N.  J.  Eq.  332.  The  theory  com- 
monly advanced  is  that  the  Statute  of  Frauds 
cannot  be  invoked  in  aid  of  fraud.  See 
Montacute  v.  Maxwell,  1  P.  Wms.  618;  Mad- 
dison  V.  Alderson,  L.  R.  8  App.  Cas.  467.  It 
would,  however,  seem  more  accurate  to  say 
that  the  fraud  upon  the  promisee  who  has 
changed  his  position  in  consequence  of  the 
promisor's  representations  raises  a  construc- 
tive trust  in  favor  of  the  former.  Such  a 
trust,  not  being  within  the  statute,  may  be 
enforced  in  equity  without  regard  to  the 
original  agreement.  See  Maddison  v.  Aider- 
son,  supra.  The  situation  in  the  principal 
case  seems  analogous.  The  breach  of  a 
promise  to  hold  property  for  a  third  person's 
benefit,  given  as  the  inducement  for  a  will 
in  favor  of  the  promisor,  is  such  fraud  as 
will  convert  the  devisee  into  a  constructive 
trustee.  Thynn  v.  Thynn,  1  Vern.  296. 
Hence  though,  by  statute,  the  original  con- 
tract Is  unenforceable,  yet  equity  should 
compel  the  execution  of  this  constructive 
obligation.  Ahrens  v.  Jones,  169  N.  T.  555. 
XVIII    Harv.  L.  R.  67. 

9.  See  2  Curr.  L.  251,  252. 

10.  Where  they  occupy  the  land  Jointly  as 
a  homestead,  the  husband  cannot  claim  that 
his  possession  is  adverse  as  to  his  wife. 
Hays  V.  March,  123  Iowa,  81.  98  N.  "W.  604. 

11.  Graves  v.  Broughton,  185  Mass.  174, 
69  N.  B.   1083. 


12.  Pub.  St.  1882,  c.  147,  5  6,  providing  that 
married  woman  may  make  a  will  as  If  sole, 
except  that  it  shall  not  be  valid,  without  the 
written  consent  of  her  husband,  to  deprive 
him  of  real  estate  not  exceeding  $5,000  in 
value,  or  of  more  than  one-half  of  her  per- 
sonal estate,  requires  that  the  husband's 
consent  shall  be  to  the  last  will  and  not  to 
a  former  and  substantially  different  one. 
Kelley  v.  Snow,  185  Mass.  288,  70  N.  E.  89. 

13.  Evidence  InsuiHcient  to  show  that  the 
conveyance  was  made  to  carry  out  an  oral 
trust.     Collins    v.    Collins    [Md.]    57    A.    597. 

JTote:  In  this  case  the  court  states  the 
rule  as  well  settled  that  a  conveyance  by 
the  wife  is  under  such  circumstances  fraud 
on  the  husband,  and  collates  the  authori- 
ties. Regarding  as  more  doubtful  the  ques- 
tion involved  in  the  text,  the  court  goes 
extensively  and  critically  into  both  English 
and  American  authorities  laying  down  the 
rule  as  above.     [Editor.] 

14.  The  woman  had  procured  a  Judgment 
for  breach  of  promise  and  then  dismissed  her 
suit  to  recover  realty.  Cook  v.  Lee  [N.  H.] 
58  A.  511. 

15.  See  those  titles:  Curtesy,  3  Curr.  L. 
987;   Dower,    3   Curr.   L.   1144. 

16.  See  Descent  and  Distribution,  3  Curr. 
L.   1091. 

17.  See  Wills,  2  Curr.  L.   2076. 

18.  See  2  Curr.  L.  252. 

10.  Acts  1896,  p.  42,  No.  49,  authorizing 
the  court  in  its  discretion  on  her  petition,  to 
authorize  her  to  convey  her  real  estate  by 
separate  deed,  Is  unconstitutional.  Hubbard 
v,  Hubbard  [Vt.]  58  A.  969. 

20.  Husband  acquired  a  tax  title.  Man- 
ning V.  Kansas  &  T.  Coal  Co.  [Mo.]  81  S.  W. 
140. 

21.  Such  deeds  carry  no  title,  but  merely 
sever  the  unity  of  possession.  Harrington  v. 
Rawls   [N.   C]    48   S.   E.   571. 
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band's  debts,'"'  and  is  exempt  from  attachment  therefor."*  A  husband  may  have 
such  an  interest  in  his  wife's  property  as  to  make  it  his  property  for  the  purposes 
of  an  iudictment  for  larceny."  The  right  of  a  married  woman  is  now  generally 
absolute  oyer  her  personal  estate,  and  she  may  convey  it  away  on  such  terms  as 
she  pleases,  if  the  conveyance  is  to  take  effect  during  her  lifetime;^'  but  where 
the  common  law  prevails,  money  earned  by  a  wife  in  absence  of  agreement  be- 
longs to  the  husband,"*  and  the  wife's  choses  in  action  are  subject  to  the  husband's 
power  of  appropriation  by  reducing  them  to  possession."  Where  a  wife  loaned 
money  to  a  firm  of  which  her  husband  was  a  member,  he  did  not  reduce  it  to  his 
possession,  and  so  she  still  could  assert  her  claim  to  it."*  A  husband  who  mur- 
ders his  wife  does  not  become  the  owner  of  her  choses  in  action."' 

(§3)  C.  Of  wife  in  husband's  property.^" — The  wife's  right  of  dower'^  will 
not  prevent  Specific  performance  of  a  husband's  contract  to  convey.'"  In  Indiana 
where  a  creditor  has  seeured^the  husband's  interest  in  land,  the  wife  may  have  her 
one-third  interest  partitioned  off.''  The  court  will  consider  the  fact  that  the 
wife's  earnings  have  been  used  by  husband  to  purchase  property  in  his  name  in 
making  a  division  of  their  property.'* 

(§3)  D.  Estates  in  common^  jointly  and  as  an  entirety."^ — ^Where  the  com- 
mon law  prevails  unmodified,  a  conveyance  to  a  husband  and  wife  creates  an  estate  by 
the  entirety,  and  the  survivor  becomes  the  sole  owner  of  the  land."  A  wife  has  no 
right  to  a  share  of  the  crops  growing  on  land  held  by  her  and  her  husband  as  ten- 
ants by  the  entirety."  Though  land,- the  title  to  which  is  in  the  husband  and 
wife  as  an  entirety,  was  bought  with  the  proceeds  of  the  sale  of  the  husband's 


aa.  In  Montana  Civ.  Code  5  227,  there  Is  no 
liability  if  wife  flies  an  inventory  of  her  sep- 
arate property.  Clark  v.  Bltinge,  84  Wash. 
323,  75  P.  866.  .         ,..    . 

23.  Rev.  St.  1899,  5  4339,  providing  that 
the  husband's  interest  in  real  estate  acquired 
by  the  wife  during  coverture  is  exempt 
from  attachment  during  coverture  for  the 
husband's  sole  debts.  BaU  v.  "Woolfolk,  175 
Mo.   278.   76    S.  W.   410. 

24.  Instruction  that  if  Jury  had  a  rea- 
sonable doubt  as  to  the  property  belonging 
to  the  husband,  they  should  acquit,  was 
properly    refused.     Klrby   v.    State,    139    Ala. 

87,  36  So.  721.  .       ..       v  w 

25.  A  conveyance  to  a  trustee  for  herself 
for  life  and  then  to  others  subject  to  her 
right  to  vary  the  trust  on  written  notice  to 
the  trustee  and  made  for  the  express  pur- 
pose of  defeating  her  husband's  rights.  Kel- 
ley  v.  Snow,  185  Mass.  288,  70  N.  B.  89. 

ae.  Deposits  in  a  bank  in  her  name  which 
was  the  usual  way  of  doing  business  did  not 
show  ownership  in  wife,  and  any  presump- 
tion that  it  belonged  to  her  could  be  rebut- 
ted by  parol  evidence.  Monahan  v.  Monahan 
[Vt.]  69  A.  169. 

27.  Where  a  wife  assigned  and  delivered 
the  certificate  of  bank  stock  to  her  husband 
though  there  was  no  transfer  on  the  books 
of  the  bank,  and  then  he  sold  the  stock  to 
another,  the  husband  had  reduced  the  stock 
to  his  possession.  Johnson  v.  Hume  [Ala.] 
S6  So  421  Where  husband  has  reduced  his 
wife's  property  to  his  possession,  as  by  re- 
peated purchases  and  sales  of  land  all  in  his 
name  the  court  will  not  interpose  in  her 
favor  against  his  creditors  Scott  v  Powers, 
Little  &  Co.,  26  Ky.  I>.  R.  1640,  '78  S.  W. 
408.     Land    certificates    are   choses   in  action 


and  a  husband's  sale  of  them  is  such  a  re- 
duction to  possession  as  to  bar  her  rights 
where  the  common  law  prevails.  Ward  v. 
Cameron  [Tex.]  80  S.  W.  69. 

28.  Parker  v.  Parker,  25  Ky.  L.  R.  2193, 
80  S.  W.  209. 

29.  A  life  Insurance  policy  on  his  life 
payable  to  her.  Box  v.  Lanier  [Tenn.]  79  S. 
W.  1042,  64  L.  R.  A.  458.  See,  also,  Holdom 
V.  A.  O.  U.  W.,  169  111.  619,  31  L.  R.  A.  67, 
and  Schmidt  v.  Northern  Life  Ass'n  112 
Iowa,  41,  61  L.  R.  A.  141. 

SO.     See  2  Curr.  L.  253. 

31.  See  Dower,   3  Curr.  L.  1144. 

32.  The  conveyance  can  have  no  effect  on 
the  contingent  right  of  dower.  Rodman  v. 
Robinson,  134  N.   C,  603,  47  S.  B.  19. 

33.  And  in  a  foreclosure  sale  it  was  prop- 
er for  the  court  to  decree  that  the  two- 
thirds  interest  vested  In  the  husband's 
creditor  should  be  sold  first  and  separately 
[Acts  1875,  p.  178,  c.  123].  Smith  v.  Sparks, 
162  Ind.  270,  70  N.  B.  253. 

34.  Award  of  permanent  alimony.  Cham- 
pion V.  Myers,  207  111.  308,  69  N.  B.  815. 

35.  See   2   Curr.  L.   254. 

36.  Under  Gen,  St.  1860,  c.  89,  §§  13,  14, 
parol  evidence  admissible  to  show  that  the 
grantees  were  husband  and  wife  though 
they  were  not  so  described  in  the  deed.  Mc- 
Laughlin v.  Rice,  185  Mass.  212,  70  N.  B.  52. 

37.  BfEect  of  such  tenancy  not  altered  by 
Comp.  Laws  1897,  5  8690,  securing  to  mar- 
ried women  their  property,  with  right  of 
transfer,  free  from  debts  of  husbands,  nor 
by  a  parol  agreement  between  husband  and 
wife  for  an  equal  share  of  the  profits  of 
the  land.  Morrill  v.  Morrill  [Mich.]  101  N. 
W.   209 
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land,  it  is  not  held  in  trust  so  as  to  subject  it  to  an  execution  against  the  hus- 
band,** aaid  the  proceeds  from  the  condemnation  of  the  land  will  be  held  by  them 
as  tenants  by  the  entireties.*'  Married  women's  acts  have  been  construed  as  strik- 
ing down  all  rights  of  survivorship  in  joint  property,  so  that  estates  by  entireties 
may  no  longer  be  recognized.*" 

(§3)  E.  Wif&'s  separate  property.*^ — Property  that  a  wife  acquires  from  her 
husband  under  an  execution  is  not  her  separate  property,*^  but  what  her  husband 
either  voluntarily,*'  or  in  pursuance  of  an  agreement,  conveys  to  her,  is  separate 
property.**  Land  bought  with  wife's  money  is  her  separate  property  though  the, 
title  was  taken  in  her  husband's  name,  but  without  her  consent.*"  Proceeds  from 
sale  in  partition  of  separate  estate  are  treated  as  real  estate  so  far  as  rights  of 
husband  are  concerned.**  Where  land  owned  by  the  wife  and  others  was  con- 
veyed to  her  and  her  husband  by  partition  deeds,  the  latter  acquired  no  title 
thereto.*^  In  Missouri  property  acquired  by  the  wife  remains  her  separate  prop- 
erty unless  she  assents  in  writing  to  its  reduction  to  possession  by  her  husband.*' 
In  North  Carolina  the  separate  estate  of  a  married  woman  is  defined  by  the  con- 
stitution and  her  right  to  dispose  of  it  guaranteed.**  Where,  after  the  separate 
property  of  .the  wife  has  been  sold,  it  is  reacquired  on  foreclosure  of  a  trust  deed 
given  for  the  purchase  price,  it  remains  separate  property.'" 

A  loan  made  by  wife  from  separate  estate  to  husband  is  provable  in  bank- 
ruptcy, though  the  wife  could  have  had  no  relief  at  law,°^  but  the  wife  cannot  re- 
cover her  money  which  the  husband  used  in  paying  his  debts  where  defendant  had  no 
notice  it  was  her  money."^  The  widow  is  entitled  to  a  lien  on  her  deceased  hus- 
band's property  for  advances  out  of  her  separate  estate  made  to  him.°* 

A  married  woman  may  borrow  money  and  render  her  separate  estate  liable 


38.  On  a  Judgment  for  the  breach  of  his 
covenant  of  warranty.  Mercer  v.  Coomler, 
32  Ind.  App.  533,  69  N.  B.   202. 

39.  The  forcible  application  of  the  pro- 
ceeds to  pay  the  debts  of  the  husband  was 
prevented.  Mercer  v.  Coomler,  32  Ind.  App. 
533,    69  N.   B.    202. 

40.  Though  the  title  to  a  note  does  not 
survive,  stlU  the  right  of  action  thereon 
does  survive,  and  may  be  transferred.  Sem- 
per V.  Coates  [Minn.]   100  N.  W.  662. 

41.  See  2  Curr.  L.   255. 

42.  Wife  does  not  take  property  In  her 
own  right  which  she  purchases  from  one 
who  had  bought  at  an  execution  sale  of  her 
husband's  property.  Saunders  v.  Hamilton 
[Ky.]   82  S.  W.  630. 

43.  9y  parol  evidence  that  there  was  no 
consideration,  a  husband  cannot  establish 
a  trust  in  his  wife  of  land  he  had  conveyed 
to  her  by  deed  reciting  a  valuable  consider- 
ation. Hays  V.  Marsh,  123  Iowa,  81,  98  N. 
"W.   604. 

44.  Antenuptial  contract  between  an  In- 
fant and  her  intended  husband  to  convey  all 
of  her  prop,erty  to  her  mother  for  her  sepa- 
rate use  when  she  was  of  age,  and  which 
subsequently  was  so  conveyed  sufficed  to 
create  a  separate  estate  in  the  wife.  Wood 
V.  Reamer  [Ky.]   82  S.  W.  572. 

45  The  resulting  trust  Is  good  against 
husband's  creditors.  Cresap  v.  Cresap,  5i  W. 
Va.  581,   46   S.   B.   682. 

46.  Husband  has  no  right  to  receive  pro- 
ceeds [Civ.  Code  Prac.  S  494.  subsec.  6;  Id. 
§  497,  subsec.  3].  Terrell  v.  Maupin  [Ky.]  83 
S.  W.  591. 


47.  Where  the  land  was  mortgaged  for 
the  husband's  debt  and  any  surplus  on  fore- 
closure was  to  be  paid  to  "husband  and 
wife,"  that  did  not  constitute  a  conveyance 
to  him  of  any  interest  in  the  surplus.  Har- 
rington V.  Rawls  [N.  C]  48  S.  B.  671. 

48.  Proceeds  of  real  estate  bought  before 
the  act  but  sold  afterwards  are  separate 
property  [Rev.  St.  1879,  §  3296].  Gordon  v. 
Gordon   [Mo.]    82  S.  W.  11. 

49.  Code  5  1826,  providing  that  she  can- 
not dispose  of  her  personal  estate  except 
for  necessaries  without  the  consent  of  her 
husband  Is  unconstitutional  [Const,  art.  10, 
§  6].  Vann  v.  Bdwards,  135  N.  C.  661,  47 
S.   B.   784. 

50.  Property  was  settled  on  wife  by  hus- 
band by  a  post  nuptial  settlement.  Walt 
V.  Walt  [Tenn.]  81  S.  W.  228. 

51.  No  distinction  between  wife's  statu- 
tory separate  estate,  and  such  as  is  recog- 
nized in  chancery  courts.  James  v.  Gray  [C. 
C.  A.]  131  F.  401. 

52.  Paul  V.  Thompson,  118  Ga.  358,  45  S. 
B.  387.  Where  husband  gave  money  to  his 
creditor  who  was  also  a  creditor  of  his  wife, 
with  Instructions  to  apply  to  his  debt,  the 
creditor  had  a  right  to  presume  It  was  the 
husband's  money,  and  the  wife  cannot  have 
it  applied  to  her  debt  though  it  in  fact  be- 
longed to  her.  Chason  v.  Anderson,  119  Ga. 
495,  46  S.  B.  629. 

63.  Advances  made  by  a  widow  from  her 
separate  estate  to  Improve  the  husband's 
lands  will  be  presumed  to  be  a  loan  as 
against  volunteers  claiming  under  the  hus- 
band.    Brady  v.  Brady  [N.  J.  Eg.]   58  A.  931. 
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therefor,"  and  in  some  states  it  may  be  sold  to  pay  debts  charged  on  it."  She 
may  dispose  of  her  personal  property  by  gift  without  the  assent  of  her  husband.'* 

A  married  woman  may  be  barred  by  her  laches  in  a  suit  as  to  her  separate 
estate.^' 

§  4.  Property  rigMs , under  the  community  system.^^  A.  What  law  gov- 
erns.^^ — The  community  laws  of  the  domicile  of  the  parties. wiU  not  operate  on 
real  estate  owned  by  one  of  them  in  another  jurisdiction.*"  The  liability  of  the 
wife  on  her  husband's  contract  is  determined  by  the  law  of  the  place  where  it  was 
made.*^ 

(§4)  B.  What  property  is  community  and  what  separate." — The  statutes 
generally  enumerate  what  shall  be  separate  and  what  community  property.  All 
property  accumulated*^  or  received,**  or  acquired  by  either  during  marriage,  is 
presumed  to  be  community  property,**  except  what  is  given,  bequeathed,  de- 
vised, or  has  descended  to  one  of  them.**  The  burden  is  on  the  wife  to  show  that 
property  purchased  during  coverture  was  her  separate  property,*'  and  evidence  of 
husband  and  wife  that  property  was  the  separate  property  of  the  wife  should  be 
very  carefully  scrutinized.**  In  Texas  aU  property  which  either  might  bring  into 
the  marriage,  except  land  and  the  wife's  paraphernalia,  is  community  property.*' 

Property  conveyed  by  deed  reciting  a  consideration,  to  husband  and  wife  is 
community  property.'*    But  in  California  where  a  husband  and  wife  may  hold 


64.  Lender  knew  that  the  money  was  bor- 
rowed to  build  a  house  on  lot  purchased 
with  money  from  her  separate  estate,  and 
he  supposed  that  the  title  to  the  lot  was 
In  the  married  woman  and  not  In  her  and 
her  husband  jointly.  June  v.  Labadlo 
[Mich.]    100  N.  W.    996. 

55.  Equity  could  not  sell  the  fee  simple 
of  a  married  woman's  land  to  pay  her  debts, 
but  could  only  subject  the  issues  and  profits 
during  coverture  to  the  debt  [Acts  1893,  p. 
6,  c.  3].  Waldron  v.  Harvey,  54  W.  Va.  608, 
46  S.  B.  603. 

56.  Except  where  a  written  Instrument  Is 
required  by  law.  Vann  v.  Edwards,  135  N. 
C.    661,  47   S.  E.   784. 

57.  Suit  delayed  for  seven  years.  Mc- 
Peck's  Heirs  v.  Graham's  Heirs  [W.  Va.]  49 
S  E  125.  Where  wife  made  no  claim  in  an- 
swer to  suit  in  partition  that  return  of  serv- 
ice was  false,  or  that  she  was  a  married 
woman  when  the  debt  was  contracted  and 
waited  over  a  year  before  suing  to  set  aside 
the  judgment.     Smoot  v.  Judd  [Mo.]  83  S.  W. 

68.  See  2  Curr.  L.  257.  An  exhaustive 
monograph  on  "Community  property"  will 
be  found  In  96  Am.  St.  Rep.  916,  appended 
to  Ahem  v.  Ahern  [Wash.]  96  Am.  St.  Rep. 
912. 

69.  See  2   Curr.  L.   257. 

60  Suit  for  separation  of  property  in 
Louisiana  in  which  real  estate  in  the  Ha- 
waiian Islands  was  Involved,  and  case  re- 
manded for  further  evidence  as  to  the  laws 
ot  the  situs.     Nott  V.  Nott  [La.]  36  So    109. 

Notes  In  Nuhn  v.  Miller,  5  Wash.  405,  34 
Am  St  Rep.  868;  Sadler  v.  Niesz,  5  Wash. 
182'  it  was  held  that  a  bona  fide  conveyance 
bv'the  husband  living  in  the  state  apart 
from  the  wife  and  apparently  single  was 
valid  as  against  the  nonresident  wife. 

61.  Clark  v.  Bltinge,  34  Wash.  323,  75  P. 
866. 


62.  See  2  Curr.  L.  257-260. 

63.  Evidence  insufficient  to  show  it  was 
purchased  by  earnings  of  wife  before  mar- 
riage. O'Sullivan  v.  O'Sullivan  [Wash.]  77 
P.   806. 

64.  Evidence  that  the  wife  received 
money  thirty  years  ago  and  that  after  many 
investments  the  horses  in  question  were  pur- 
chased, not  sufficient  to  show  separate  prop- 
erty.    Hill  V.  Gardner   [Wash.]  77  P.  808. 

65.  But  the  presumption  is  not  conclusive 
[Civ.  Code  §  164].  Hoeck  v.  Greif,  142  Cal. 
119,  75  P.  670.  But  property  held  by  adverse 
possession  under  an  unrecorded  tax  deed  is 
not  acquired  until  the  limitation  period  has 
run,  and  where  the  wife  died  before,  her  chil- 
dren acquired  no  interest  by  inheritance  from 
her  [Sayles'  Ann.  Civ.  St.  1897,  art.  2852]. 
GafEord  v.  Foster  [Tex.  Civ.  App.]  81  S.  W. 
63.  A  land  certificate  transferred  to  a  hus- 
band is  community  property.  Booth  v.  Clark 
[Tex.   Civ.  App.]    78   S.  W.   392. 

66.  Property  purchased  by  a  wife  with 
the  proceeds  of  a  death  certificate  assigned 
to  her  by  a  third  person  in  consideration  of 
her  oaring  for  his  children  ivas  community 
property.  Bollinger  v.  Wright,'143  Cal.  292, 
76    P.    1108. 

67.  She  must  show  that  she  had  funds 
which  were  reasonably  sufficient  to  make 
the  purchase  and  to  meet  the  deferred  pay- 
ments. Property  of  over  $5,000  purchased 
where  wife  had  only  $2,000  was  liable  to  be 
seized  as  community  property.  Portler  v. 
Barry,  111  La.  776,  35  So.  900. 

68.  Evidence  sufficient  to  show  that  prop- 
erty levied  on  for  husband's  debt,  was  the 
separate  property  of  the  wife.  Richey  v. 
Haley,  138  Cal.  441,  71  P.  499. 

69.  Act  Jan.  20,  1840,  §  4.  Whisler  v. 
Cornelius  [Tex.  Civ.  App.]  79  S.  W.  360. 

70.  But  if  it  is  shown  that  the  deed  was  a 
gift,  an  undivided  half  belongs  to  the  sep- 
arate estate  of  each.  King  v.  Summervilla 
[Tex.  Civ.  App.]  80  S.  W.  1050. 
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property  either  as  joint  tenants,  or  as  tenants  in  common,  or  as  community  prop- 
erty, there  is  no  presumption  either  wayJ^  In  that  state^  property  conveyed  to  a 
married  woman  by  an  instrument  in  writing,  whether  from  her  husband  or  a 
third  person,  is  presumed  to  be  her  separate  property.'^  The  presumption  that 
property  conveyed  to  a  wife  is  community  property  may  be  overeome.^^ 

Damages  recovered  for  personal  injury  of  the  husband^*  or  of  the  wife  are 
community  property^"  But  in  Wasliington  only  the  special  damages  belong  to 
the  community."' 

Improvements  made  with  community  funds  on  land  owned  by  husband  and 
wife  in  severalty  are  community  property.'^ 

Whether  the  property  is  separate  or  community  depends  on  how  it  was  ac- 
quired and  is  not  affected  by  the  opinion  of  the  parties  or  any  declaration  in  the 
will  of  one  of  them.^*  A  wife  is  not  estopped  to  assert  her  interest  though  the 
record  title  of  community  property  was  in  her  husband.^" 

(§4)  C.  Bights  and  powers  as  to  community  property. ^'^ — The  husband 
liiay  sell  community  real  estate,  though  his  wife  does  not  join  in  the  contract,  pro- 
vided she  assents,  or  subsequently  ratifies  it.'^  A  lease  of  community  property 
made  by  the  husband  iff  which  the  wife  does  not  join  is  invalid.*^  The  husband 
and  wife  may  make  any  agreement  as  to  their  property  as  if  they  were  unmarried, 
and  it  will  be  binding  as  to  all  except  their  creditors.*'  The  husband  is  the 
proper  party  to  sue  to  recover  damages  which  will  belong  to  the  community.'*  A 
child  may  surrender  to  a  parent  his  expectant  interest  in  the  community  property 
in  return  for  an  advancement.'"     One  who  procures  a  divorce  and  forms  a  new 


71.  Civ.  Code  5  164.  Property  purchased 
with  proceeds  of  community  property  was 
community  property,  but  the  rest  which  was 
conveyed  to  them  jointly  they  held  as  ten- 
ants in  common  [Civ.  Code,  i  164].  Bollinger 
V.  Wright,  143  Cal.  292,  76  P.  1108.  Under 
Civ.  Code  5  161,  may  hold  property  as  co- 
tenants.  "Wagoner  v.  Silva,  139  Cal.  559,  73 
P.  433.  Evidence  that  they  had  built  and 
occupied  the  house  was  sufficient  evidence 
of  Joint  ownership  to  sustain  the  action. 
Harlow  v.  Standard  Imp.  Co.  [Cal.]  78  P. 
1045. 

72.  Evidence  insufficient  to  overcome  the 
presumption  [Civ.  Code,  §1  158,  164].  Alferltz 
v.  Arrivillaga  [Cal.]  77  P.  667. 

73.  Hames  v.  State  [Tex.  Cr.  App.]  81  S. 
W.  708. 

74.  Query:  if  one  can  recover  for  services 
of  wife  as  nurse.  Lawson  v.  Seattle  &  R.  K. 
Co.,  34  Wash.  500,  76  P.  71. 

75.  Western  Union  Tel.  Co.  v.  Campbell 
[Tex.  Civ.  App.]  81  S.  W.  580.  Both  should 
join  In  action  and  Judgment  properly  ren- 
dered In  favor  of  both.  Paine  v.  San  Bern- 
ardino Valley  Traction  Co.  [Cal.]  77  P.  659. 
Damages  for  injury  to  wife  during  coverture 
are  community  property  for  which  the  hus- 
band alone  can  bring  action  unless  he  has 
abandoned  her  without  her  fault.  Vaughn 
V.  St.  Louis  S.  W.  R.  Co.  [Tex.  Civ.  App.]  79 
S.'  W.  345. 

76.  Special  damages  on  account  of  medical 
attendance,  or  wages  paid  another  to  do  the 
wife's  work,  consequently  the  husband,  or 
his  representative,  may  join  in  the  action. 
O'Toole  V.  Faulkner,  34  Wash.  371,  75  P.  975. 

77.  King  V.  Summerville  [Tex.  Civ.  App.] 
80  S.  W.  1050. 

78.  Under  Civ.  Code  §  163,  property  ac- 
quired   by    a    husband     after    marriage     by 


gift,  bequest,  devise,  or  descent  and  the 
profits  thereof  is  separate  property  and 
would  pass  under  a  residuary  devise  though 
considered  by  the  testator  as  community 
property.  Granniss'  Estate  v.  Center,  142 
Cal.  1,  76  P.  324. 

70.  Failed  to  give  notice  of  her  interest 
by  filing  instrument  [Pierce's  Code,  §  3892]. 
McNair  v.  Ingebrigtsen   [Wash.]   78  P.  789. 

80.  See  2   Curr.   I*    260. 

81.  Ratification  shown  by  wife  Joining  in 
deed  in  fulfillment  thereof.  Washington 
State   Bank  V.   Dickson    [Wash.]    77   P.    1067. 

Note:  W&atever  power  the  husband  has 
to  dispose  of  community  property  without 
his  wife's  consent  is  a  vested  right  as  to 
whatever  community  property  there  is.  It 
cannot  be  taken  from  him  retroactively. 
The  wife's  interest  in  the  community  is  said 
to  be  inchoate  or  nominal  until  death  of 
one  of  the  spouses  except  in  Washington, 
where  she  has,  while  living,  a  vested  interest. 
and  In  Texas  an  equitable  interest. — From 
Spreokels  v.  Spreckels,  116  Cal.  339,  36  L. 
R.  A.  497.  The  opinion  goes  exhaustively 
into  the  history  of  the  husband's  disposable 
right  over  the  community. 

82.  Husband  and  wife  may  Join  in  action 
to  quiet  title  to  community  property,  and 
where  another  owns  Jointly 'with  them,  he 
may  Join  in  the  action.  Snyder  v.  Harding, 
34  Wash.  286,   76  P.   812. 

83.  Stipulation  in  mortgage  that  any  sur- 
plus should  be  paid  to  the  wife,  held  to  show 
her  separate  property  [Civ.  Code,  §  158]. 
Hoeok  V.  Greif,   142  Cal.   119,  75  P.   670. 

84.  Unless  he  has  abandoned  her  without 
her  fault.  Vaughn  v.  St.  Louis  S.  W.  R.  Co. 
[Tex.  Civ.  App.]    79  S.  W.  345. 

85.  Such  interest  cannot  be  then  reached 
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community  may  thereby  abandon  all  claim  in  the  old.''  The  general  rule  is 
that  removal  to  another  state  does  not  forfeit  community  rights  even  though  it 
be  to  a  state  v?here  that  system  does  not  prevail.'^  In  an  iadictment,  property 
may  be  alleged  to  be  the  property  of  the  husband  though  it  belongs  to  the  wife, 
and  that  may  be  shown  at  the  trial.'* 

(§4)  D.  Rights  and  powers  as  to  separate  property. '■^ — ^Where  a  wife  has 
been  separated  ia  property  from  her  husband,  she  may  buy  property  for  her  sepa- 
rate account.'"  A  lease  of  the  wife's  separate  property  is  void  unless  she  joins 
therein.*^  A  wife  can  only  sell  her  separate  property  when  the  husband  joins  in 
the  conveya;nce.''*  A  sale  of  the  wife's  land  to  pay  the  debts  of  the  husband  is 
void.»' 

(§  4)  E.  Succession,  to,  and  administration  of,  the  community."*' — On  death 
of  one,  the  survivor  acquires  one-half  of  the  community  property  if  there  are  de- 
scendants, if  there  are  none  the  survivor  acquires  the  whole.'*  The  interests  of 
the  heirs  of  the  deceased  attach  at  once.°°  The  heirs  of  the  husband  during  the 
wife's  life  are  entitled  to  homestead  in  only  the  husband's  share  6f  land  which 
was  the  separate  property  of  the  husband  and  wife,  and  not  to  improvements 
made  by  community  funds.°^  In  Louisiana  the  survivor  is  entitled  to  one-half 
of  the  community  property  and  to  the  usufruct  of  the  other  half,  which  cannot  be 
partitioned  by  the  heirs  during  the  life  of  the  survivor.'*  The  husband's  sepa- 
rate estate  will  pass  under  a  general  residuary  devise  though  he  thought  it  was 
community.'* 

Custody,  control,  disposal,  amd  distribution.^ — The  survivor  is  entitled  to 
custody  and  control  of  community  property  only  for  the  reasonable  time  necessary 
to  pay  community  debts.*  In  California  community  property  belongs  to  the  hus- 
band as  survivor  without  administration.* 

The  surviving  husband  cannot  sell*  or  mortgage  more  than  his  share  of  the 
commimity  property,  except  for  a  community  debt.'*  The  transfer  of  community 
property  by  the  survivor  does  not  pass  the  interest  therein  of  children.*    The 


by  a  creditor.    Everett  v.   Kemp   tTox.  Civ. 
App.]  80  S.  W.  534. 

86.  Bedal  v.  Sake  [Idaho]  77  P.  838. 

87.  Note  to  Locke  V.  McPherson  [Mo.]  8B 
Am.  St.  Rep.  565,  citing  Succession  of  Pack- 
wood,  9  Rob.  [La.]  438,  41  Am.  Dec.  341; 
Routh  V.  Routh,  9  Rob.  [La.]  224,  41  Am. 
Deo.  S26;  Succession  of  Packwood,  12  Rob. 
[La.]  334,  43  Am.  Dec.  230;  Saul  v.  Creditors, 
5  Mart.  N.  S.   [La.]    569,  18  Am.  Deo.   212. 

88.  Code  Cr.  Proo.  1895,  art.  445.  Hames 
V.  State  [Tex.  Cr.  App.]  81  S.  W.  708. 

89.  See  2   Curr.  L.   257-259. 

90.  The  husband  had  conveyed  property  to 
a  sister  on  understanding  that  It  should  be 
conveyed  to  his  wife  In  settlement  of  the 
judgment.  Nuss  v.  Nuss,  112  La.  286,  36 
So.  346. 

91.  But  It  may  be  rendered  valid  by  her 
consenting  to  an  assignment  thereof.  As- 
carete  v.  Ffaff  [Tex.  Civ.  App.]  78  S.  W.  974. 

9a.  But  where  the  purchaser  consumes  the 
property,  he  is  estopped  from  Interposing 
the  defense  which  was  for  the  protection  of 
the  wife,  and  was  not  to  be  used  to  defraud 
her  [Rev.  St.  1887,  §  2498].  Karlson  v.  Han- 
son &  K.  Saw   Mill  Co.  [Idaho]  78  P.  1080. 

93.  Though  voluntary,  but  action  barred 
by  prescription.  MunhoUand  v.  Fakes.  Ill 
La.  931,  35  So.   983. 

94.  See  2  Curr.  !■.  261  et  seq. 


95.  Act  Jan.  20,  1840,  §  4.  Whlsler  v. 
Cornelius  [Tex.  Civ.  App.]  79  S.  W.  360. 

96.  The  fact  that  there  are  community 
debts  does  not  make  the  interests  condi- 
tional or  contingent.  Bossier  v.  Herwlg,  112 
La.  639,  36  So.  667. 

97.  King  V.  Summerville  [Tex.  Civ.  App.] 
80  S.  W.  1050. 

98.  Notwithstanding  Civil  Code,  art.  1289, 
which  provides  that  no  one  can  be  compelled 
to  hold  property  with  another.  Succession 
of  Glancey,  112  La.  430,  36  So.  483. 

99.  Grannlss'  Estate  ▼,  Center,  142  Cal. 
1,   76  P.  324. 

X.     See  2  Curr.  L.  261. 

2.  Statute  of  limitations  will  run  against 
the  heirs  of  the  deceased  without  the  sur- 
vivors having  expressly  repudiated  their 
claim.  Miller  v.  Miller  [Tex.  Civ.  App.]  78 
S.  W.  1085. 

3.  Civ.  Code,  §  1401.  Bollinger  v.  Wright, 
143  Cal.    292,   76  P.  1108. 

4.  The  purchaser  is  not  bound  to  see  to 
the  application  of  the  proceeds.  Linson  v. 
Polndexter  [Tex.  Civ.  App.]  80  S.  "W.  237. 

6.  In  a  suit  to  recover  property  so  alien- 
ated, the  insolvency  of  the  community  Is  no 
defense.  Levy  v.  Robson,  112  La.  398,  36  So. 
472. 

6.  Even  though  mad©  to  obtain  neces- 
saries  for   herself  and  her  children.     Booth 
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husband,  without  administration  or  qualification  as  survivor,  has  no  power  over 
the  interest  of  the  children.''  The  survivor,  who  has  qualified  as  such,  may  convey 
community  property  to  another  for  value,  and  who  has  no  notice  of  other  inter- 
ests,' and  such  bona  fide  purchaser  will  prevail  over  the  equitable  claims  of  heirs 
of  the  deceased  member  of  the  community." 

The  wife's  right  to  administer  community  property  ceases  on  her  marriage 
to  another,^"  but  it  is  restored  on  her  divorce  from  her  second  husband.^^  A 
dative  tutor  may  administer  the  widow's  rights  in  the  community.^^ 

Accountability  to  heirs  and  creditors.^^ — Where  a  widow  used  community 
property  to  pay  debts  contracted  for  improving  her  separate  property,  the  money 
so  used  was  still  community  property  in  her  hands.^*  Community  property,  sold 
after  the  death  of  the  husband  for  taxes  and  reconveyed  to  vndow,  is  still  in 
equity  community  property,  but  an  innocent  purchaser  from  the  widow  at  a  ju- 
dicial sale  is  protected  except  against  minor  heirs  of  the  husband.^"  The  heirs 
of  a  married  woman  are  entitled  to  be  reimbursed  for  one-half  of  the  cost  of 
improvements  made  by  her  on  her  husband's  property  out  of  community  funds 
and  are  not  liable  for  its  rental  value.^°  The  surviving  wife  is  liable  to  creditors 
of  the  community  only  to  the  extent  of  the  estate  in  her  hands.^' 

Community  debts  and  claims}^ — Debts  for  improvements  on  land  which  be- 
longed equally  to  the  separate  estates  of  the  husband  and  wife,  were  community 
debts.^'  Where  the  conmiunity  property  is  insufficient  to  pay  the  claims  of  both 
spouses,  the  charges  in  favor  of  the  wife  are  entitled  to  a  preference.^" 

(§4)  F.  Dissolution  of  community."^ — One  who  voluntarily  leaves  the 
jurisdiction  and  obtains  a  divorce  in  another  state,  by  suit  wherein  was  no  juris- 
diction to  divide  property,  cannot  on  returning  sue  for  a  division  of  the  com- 
munity property.''^ 


V.  Clark  [Tex.  Civ.  App.]  78  S.  W.  392.  Sale 
by  husband  purporting  to  convey  the  whole 
conveys  only  his  interest,  as  an  undivided 
half-Interest  vests  In  the  heirs  of  the  wife. 
George  v.  Delaney,  111  La.  760,  35  So.  894. 
V^ife's  deed  does  not  convey  the  children's 
Interests.  Summervllle  v.  King  [Tex.]  83  S. 
W.  680. 

r.     Wless  V.  Goodhue   [Tex.]   83  S.  W.  178. 

8.  As  between  the  survivor  and  children, 
a  part  conveyance  will  operate  as  a  parti- 
tion. Eddy  V.  Bosley  [Tex.  Civ.  App.]  7S  B. 
W.   665. 

9.  That  one  boarded  on  the  premises  where 
legal  title  was  in  one  who  kept  them,  is 
not  notice  of  equitable  Interests  of  the. 
boarder.  Derrett  v.  Brltton  [Tex.  Civ.  App.] 
80   S.  "W.   562. 

10.  But  after  divorce  she  might  sell  the 
community  property  to  Pay  a  community 
debt.  King  v.  Summervllle  [Tex.  Civ.  App.] 
80  S.  W.  1050. 

11.  Summervllle  v.  King  [Tex.]  83  S.  W. 
680. 

12.  Where  the  widow  acquiesces.  Succes- 
sion of  Keppel   [La,]   36  So.   955. 

13.  See  2  Curr.  Ll  263. 

14.  The  sureties  on  her  bond  were  liable 
therefor.  Neaves  v.  Griffin  [Tex.  Civ.  App.] 
80  S.  W.  420. 

15.  Property  sold  at  the  instance  of  a 
creditor  of  the  widow.  Sicard  v.  Gumbel,  112 
La.  483,  36  So.  502. 

16.  Where  husband  abandoned  wife.     Cer- 


vantes V.  Cervantes  [Tex.  Civ.  App.]  76  S.  W. 
790. 

17.  Pact  that  she  was  administratrix 
neither  adds  to  nor  abridges  her  power  to 
administer  the  community  property  as  to 
creditors  of  the  community.  Carpenter  v. 
Lindauer  [N.  M.]  78  P.  57. 

18.  See  2  Curr.  L.  261. 

19.  King  V.  Summervllle  [Tex.  Civ.  App.] 
80  S.  W.   1050. 

20.  Wife  paid  funeral  expenses.  Bfrgey 
v.  Labat,  112  La.  992,  36  So.  829. 

21.  See  2  Curr.  L.  261. 

22.  Duty  of  plaintiff  to  sue  in  Jurisdiction 
where  property  was.  Bedal  v.  Sake  [Idaho] 
77  P.  638.  The  former  community  was  aban- 
doned.    Id. 

ITotet  This  question  being  ■without  prec- 
edent In  Idaho,  the  court  reviews  the  cases 
showing  that  it  Is  without  exact  precedent 
In  other  states.  The  decision  is  based  on 
the  policy  of  the  law  against  multiplied 
suits,  which  does  not  seem  quite  applicable 
where  as  In  this  case  the  foreign  suit  lacked 
personal  Jurisdiction  as  well  as  Jurisdiction 
of  the  property  sought  to  be  divided.  There 
is  a  strong  dissent  by  Sullivan,  C.  J.,  who 
says  the  granting  of  the  foreign  decree  pre- 
sumptively determined  the  rectitude  of  the 
wife's  position  and  that  therefore  equity 
should  relieve  her.  It  is  difficult  to  har- 
monize the  majority  opinion  with  the  now 
settled  doctrine  respecting  foreign  divorces. 
See  Divorce,  1  Curr.  L.  952;  3  Curr.  L.  1139; 
Atherton  v.  Atherton,  181  U.  S.  155,  45  Law. 
Ed.  794. 
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§  5.  Liability  for  necessaries.  Liability  of  husband."^ — The  liability  for 
necessaries  furnished  the  family  is  presumptively  the  husband's,  as  on  a  contract 
made  by  a  married  woman  for  board''*  or  for  wearing  apparel.^'  At  common  law 
the  husband  is  primarily  liable  for  the  funeral  expenses  of  his  wife,^'  but  in  New 
York  he  can  recover  them  from  her  estate."  That  the  husband  has  made  suitable 
provision  for  his  wife  does  not  relieve  him  from  one  who  has  no  notice  thereof."* 
The  common-law  liability  as  to  necessaries  is  frequently  defined  by  statutes.^' 

Where  the  parties  are  living  apart  and  the  husband  was  making  a  suitable 
allowance  for  her,"*  or  where  under  decree  of  court  he  is  providing  for  wife's  sup- 
port, he  is  not  liable  for  necessaries.'^  The  husband  is  liable  to  wife  for  sup- 
port of  minor  children  after  divorce  "where  the  decree  fails  to  provide  for  their 
maintenance.'"  Where  the  parties  are  living  apart,  the  husband's  liability  de- 
pends on  whether  he  was  at  fault  or  not;''  if  his  wife  has  left  him  without  just 
cause  he  is  not  liable.'* 

The  widow  cannot  bind  her  late  husband's  estate  for  necessaries."* 

An  affidavit  in  attachment  positively  sworn  to  was  sufficient  which  stated  a 
claim  to  be  for  "necessaries,  to  wit,  groceries."" 

Liability  of  wife?'' — The  wife  is  not  liable  for  family  necessaries  supplied 
by  a  merchant  where  it  is  not  shown  that  she  agreed  to  pay  for  them."  But  in 
some  states  the  family  expenses  are  chargeable  against  the  property  of  both  hus- 
band and  wife,'*  and  a  wife  may  be  liable  on  a  note  of  her  husband  if  given  for 
necessaries  for  her.*" 

§  6.  Contract  rights  and  liabilities  of  husband  as  to  third  persons.*^ — A 
husband's  covenant  on  selling  his  business  not  to  engage  in  it  as  agent  or  other- 
wise will  not  prevent  his  wife  from  engaging  in  the  same  business  in  her  own 
name.*"    A  husband  may  become  liable  as  surety  for  his  wife.*' 


as.     See  2  Curr.  L.  264. 

3S4.  Wife  may  by  express  agreement 
charge  herself,  but  burden  on  plaintiff  to 
show  this.  Ruhl  v.  Heintze,  97  App.  Div. 
442,  89  N.  T.  S.  1031. 

Note:  See  Special  Article  Agency  from 
Relation,  3  Curr.  L,.  115,  treating  exhaus- 
tively of  the  wife's  right  to  charge  her  hus- 
band for  necessaries. 

26.  In  a  suit  for  wearing  apparel  furnish- 
ed wife,  plaintiff  was  required  to  give  a 
bin  of  particulars  showing  whether  the 
alleged  marriage  was  a  ceremonial  one. 
Oatman  v.  Watrous,  90  N.  T.  S.  940.  Watch 
not  a  necessary  for  the  wife,  who  was  living 
with  her  husband  who  had  not  refused  to 
provide  for  her.  Johnson  v.  Briscoe  [Mo. 
App.]    79    S.  W.   498. 

ae.  Grows  out  of  obligation  to  provide 
necessaries.  Kenyon  v.  Brightwell  [Ga.]  48 
S  B  124.  Husband  is  liable  for  expenses  of 
last  Illness  of  wife,  of  burial  and  for  cost  of 
tombstone.     Stonesifer  v.  Shrlver  [Md.]  59  A. 
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27.  But  notwithstanding  he  Is  liable  in 
the  first  Instance.  Pache  v.  Oppenheim.  93 
App    Div.  221,  87  N.  T.  S.  704;  Id.,  84  N.  T.  S. 
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28.  Fitzmaurlce  v.  Buck  [Conn.]  59  A.  415. 

29.  Gen.  St.  1902,  §  4546,  making  husband 
liable  for  articles  purchased  by  wife  and 
used  by  family,  or  for  her  reasonable  wear- 
ing   apparel.     Fitzmaurlce    v.    Buck    [Conn.] 

59  A    415. 

30  Though  defendant  had  no  notice  that 
they  were  living  apart.  Meyer  v.  Jewell,  88 
N.  T.  S.  972. 


31.  Attorney's  fees  for  bringing  action  to 
recover  wife's  property.  Damman  v.  Ban- 
croft, 43   Misc.   678,   88  N.  T.  S.   386. 

sa.  She  may  recover  from  his  estate. 
Lukowskl  V.  Lukowskl  [Mo.  App.]  83  S.  W. 
274. 

33.  Suit  for  medical  services  rendered  wife. 
Wolf  V.   Schulman,   90  N.  Y.   S.    363. 

34.  Husband  had  offered  to  support  hep  at 
his  home.  Ogle  v.  Dershem,  91  App.  Div  551, 
86  N.   T.   S.   1101. 

35.  Booth  V.  Clark  [Tex.  Civ.  App.]  78  S. 
W.   392. 

36.  McLane  v.  Colburn,  2  Ohio  N.  P.  [N. 
S.]    257. 

37.  See  2  Curr.  L.  265. 

38.  The  husband  is  under  legal  duty  to 
support  the  family.  Anderson  v.  Davis  [W. 
Va.]  47  S.  E.  157.  Wife  not  liable  for  sale 
of  goods  to  husband  for  use  in  family,  where 
no  evidence  of  agency,  or  of  claim  made  on 
wife  until  after  it  was  found  that  debt 
could  not  be  collected  of  husband.  Dillon 
V.  Mandelbaum,  97  App.  Div.  107,  89  N.  T.  S 
646. 

39.  Personal  judgment  may  be  rendered 
against  both  for  wearing  apparel  purchased 
by  the  husband  [3  Mills'  Ann.  St.  1891  (2nd 
Ed.)  §  3021a].  Gilman  v.  Matthews  [Colo. 
App.]   77  P.   366. 

40.  Not  clear  without  proof  that  building 
of  house  on  husband's  lot  was  not  a  neces- 
sary expenditure.  Clark  v.  Eltinge,  34  Wash. 
323,   75  P.  866. 

41.  See  2  Curr.  D.  265. 

42.  But  the  husband  would  be  enjoined 
from   acting   as   superintendent   of  the   busl- 
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Agency  of  wife  for  husband.** — A  husband  may  be  bound  by  his  wife  acting 
as  his  agent,  when  her  acts  are  within  the  scope  of  her  ostensible  or  actudl  agency,*" 
but  after  quarrels  and  separation  any  agency  ceases.*" 

§  7.  Contract  and  property  rights  and  liabilities  of  wife  as  to  third  persons. 
A .  Agency jof  husband  for  wife.*'' — The  agency  of  the  husband  for  the  wife  is  not  es- 
tablished by  the  mere  fact  of  marriage,*'  but  it  may  be  inferred  from  all  the  facts 
of  the  case,*°  and  the  wife  may  be  liable  as  the  undisclosed  principal  of  her  hus- 
band."" A  husband  who  is  the  general  agent  of  his  wife  may  pledge  her  securi- 
ties for  his  own  benefit,  so  as  to  bind  her,"^  and  where  a  husband  was  the  wife's 
agent  to  deliver  her  note  she  was  bound  by  his  representations."^  A  husband  may 
act  as  the  attorney  at  law  of  his  wife."^  In  some  states,  wife  may  authorize  her 
husband  to  sell  her  interest  in  land,"*  but  in  Missouri  a  husband  cannot  act  as 
the  agent  of  the  wife  in  regard  to  her  land,""  and  in  California  oral  authority  is 
insufficient  to  enable  a  husband  to  contract  for  the  exchange  of  his  wife's  prop- 
erty."" 

(§  7)  B.  Contracts  in  general.^'' — At  present  by  statute  married  women  have 
in  many  states  complete  power  to  contract  with  relation  to  their  ovm  property,"*  and 


ness  carried  on  In  his  wife's  name,  and  the 
wife  and  third  parties  would  be  enjoined 
from  employing  him.  Fleckenstein  Bros.  Co. 
V.  Fleckenstein   [N.  J.  Bq.]    57  A.   1025. 

43.  The  husband  Joined  in  a  mortgage 
securing  his  wife's  notes  in  which  "the  mort- 
gagors expressly  agreed  to  pay  the  money 
secured."  Vansell  v.  Carithers  [Ind.  App.] 
71  N.  B.  158. 

44.  See  2  Curr.  L.  266. 

45.  Whether  the  husband  is  bound  by  her 
purchase  of  a  watch  is  a  question  for  the 
jury  considering  the  condition  of  the  par- 
ties and  the  previous  conduct  of  the  husband. 
Evidence  that  daughter  of  a  neighbor  had 
watches,  or  that  the  wife  milked  cows,  was 
irrelevant.  Johnson  v.  Briscoe  [Mo.  App.]  79 
S.  "W.   498. 

46.  Wife  no  authority  to  authorize  a 
third  person  to  enter  her  husband's  dwell- 
ing and  remove  his  furniture.  Heyert  v. 
Reubman,  86  N.  T.  S.  797.  See  special  article 
Agency  from  Relation,  3  Curr.  L.  101. 

47.  See  2  Curr.  L.  266. 

48.  Husband  cannot  be  presumed  to  be 
agent  of  wife  as  to  her  interest  in  lands 
held  in  common.  Wagoner  v.  Silva,  139  Cal. 
559,  73  P.  433.  See  special  article  Agency 
from  Relation,   3  Curr.  L.   101. 

49.  Contracts  for  hardware  for  houses  on 
land  of  wife  were  made  in  husband's  name, 
plaintift  believing  that  he  was  the  owner, 
but  the  wife  made  selections  and  agreed  on 
prices  and  was  chargeable  under  the  con- 
tract. Popp  V.  Connery  [Mich.]  101  N.  W. 
54.  Wife  did  business  under  a  firm  name 
consisting  of  the  names  of  her  husband  and 
an  employe,  and  the  husband  as  agent  of  the 
firm  could  make  contracts  binding  on  her. 
Taylor  v.  Angel  [Ind.]  71  N.  B.  49.  A  hus- 
band who  removed  doors  and  windows  from 
a  house  owned  by  his  wife  will  be  presumed 
to  have  been  authorized  by  his  wife  as 
against  a  holder  of  a  tax  lien,  and  so  not 
to  be  guilty  of  maliciously  injuring  the 
house  of  another.  A.dkin  v.  Phillen  [Mich.] 
100  N  W.  176.  Evidence  sufficient  to  show 
that  husband  was  wife's  agent  In  ordering 
extra  work  on  house  that  was  being  built  for 
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her,   and   that   she   acquiesced   therein.     Mit- 
chell V.  Jodon,  22  Pa.  Super.  Ct.  304. 

50.  Husband  ordered  materials  for  house 
built  on  lot  of  his  wife,  and  wife  directed 
alterations  during  progress  of  the  work. 
Whipple  V.  Webb,  44  Misc.  332,  89  N.  T.  S. 
900.  Oats  were  furnished  for  cattle  of  which 
a  married  .woman  was  the  owner,  and  that 
they  were  charged  to  the  husband,  or  he 
gave  his  notes  therefor,  did  not  preclude 
recovery  from  her.  MoUineaux  v.  Clapp,  90 
N.  T.  S.  880.  Where  the  agency  of  husband 
was  unknown  until  after  Judgment  against 
him,  the  third  party  may  elect  to  hold  and 
sue  the  wife,  unless  she  satisfies  the  Judg- 
ment. Greenberg  v.  Palinierl  [N.  J.  Daw]  68 
A.   297. 

51.  Husband  pledged  wife's  notes  and 
trust  deed.  Brosseau  v.  Lowry,  209  111.  405, 
70  N.  B.   901. 

62.  He  represented  that  she  was  a  prin- 
cipal when  she  was  in  fact  a  surety,  and 
she  was  bound  though  the  time  had  passed 
in  which  limitations  run  as  to  a  surety. 
Wm.  Deering  &  Co.  v.  Veal,  25  Ky.  L.  R.  1809, 
78   S.   W.    886. 

53.  He  may  bind  her  by  a  settlement  of 
the  case.  Wilkie  v.  Reynolds  [Ind.  App.]  72 
N.  B.  179. 

54.  Wife  told  husband  to  go  ahead  and 
sell  on  such  terms  as  he  thought  best.  Mey- 
link  V.  Rhea,  123  Iowa,  310,  98  N.  W.  779. 
Where  the  boundary  of  wife's  land  was  in 
dispute  and  the  husband  with  her  assent 
purchased  an  adjoining  strip  but  failed  to 
pay  for  it,  the  vendor  could  enforce  his 
vendor's  lien.  Cavin  v.  Wichita  Val.  Town- 
site  Co.  [Tex.  Civ.  App.]   82  S.  W.  342. 

55.  He  cannot  bind  her  by  his  deed,  so 
he  cannot  by  word  of  mouth.  Spurlock  v. 
Dornan    [Mo.]    81    S.    W.    412. 

66.  Civ.  Code  §  1624,,  subd.  5,  provides 
agent's  authority  must  be  in  writing.  Nason 
V.  LIngle  [Cal.]  77  P.  71. 

67.  See  2  Curr.  L.   267. 

58.  An  agreement  for  what  amounts  to 
a  common-law  arbitration  of  a  will  contest 
is  binding  on  a  married  woman  notwith- 
standing S  10924,   expressly  excepts   married 
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to  incur  liabilities  as  if  unmarried.'"  A  wife  may  be  liable  to  an  attorney  for  serv- 
ices rendered  in  a  divorce  suit.""  Though  under  statute,  the  married  woman  may 
be  liable  on  her  contracts,  she  will  not  be  liable  on  her  mere  promise  to  pay." 
Where  a  married  woman  may  contract  as  if  single,  the  contract  may  be  specifically 
enforced  f^  but  in  many  states  a  married  woman's  bonds  and  notes  are  not  bind- 
ing on  her,«»  though  a  default  judgment  thereon  is  not  a  nullity.^*  In  some 
states  a  wife  is  only  liable  for  debts  contracted  with  the  consent  of  her  husband.'^ 
In  Illinois  a  wife  cannot  enter  into  a  partnership  without  the  consent  of  her  hus- 
band.^°  In  Tennessee  a  married  woman  is  not  bound  by  her  contract  to  purchase 
land.*^  In  some  states  a  married  woman  may  elect  as  to  whether  she  shall  be 
bound  by  her  contract.^*  In  Ohio  a  wife's  contracts  do  not  charge  her  separate 
property  subsequently  acquired.*"  In  North  Carolina  a  married  woman  is  not 
liable  on  her  contracts  unless  she  is  a  free  trader,^"  and  a  note  signed  with  her 
husband  will  not  bind  her  separate  real  estate  in  equity  without  a  privy  ezam- 
ination.''^ 

(§7)  G.  Contracts  of  suretyship.''^ — A  wife  who  joins  with  her  husband  in 
giving  a  trust  deed  of  her  land,^^  or  who  gives  her  note  and  mortgage  for  her  hus- 
band's debt,^*  or  contracts  to  assume  tlie  obligation  of  another,  is  a  surety,^'  and  in 
many  states  is  bound  thereby."  A  married  woman  will  be  released  where  the  pri- 
mary security  was  released  without  her  consent,'''  or  even  where  additional  security 


women  from  entering  into  a  statutory  arbi- 
tration [Comp.  Laws  1897,  §  8690].  Hoste  v. 
Dalton   [Micli.]    100  N.   "W.   750. 

59.  Could  contract  to  worlc  an  Alaska 
rolningr  claim  on  shares  [Hills'  Ann.  Laws 
Or.  1892,  §  2997].  Elliott  v.  Hawley,  34  Wash. 
585,   76  P.   93. 

60.  Though  tlie  contract  providing  for  a 
contingent  fee  was  void,  the  attorney  could 
recover  what  his  services  were  reasonably 
worth.  MoCurdy  v.  Dillon  [Mich.]  98  N.  W. 
746. 

61.  Husband  and  wife  gave  mortgage  and 
note  on  property  of  both,  but  no  deficiency 
personal  judgment  could  be  entered  against 
the  wife.  Loizeaux  v.  Premder  [Wis.]  101 
N.  W.  423.  A  promise  of  wife  to  pay  for 
board  furnished  her  under  a  contract  made 
by  her  husband  is  without  consideration. 
Ruhl  V.  Helntze,  89  N.  T.  S.  1031. 

63.  Agreed  to  assume  at  maturity  a  mort- 
gage given  by  a  corporation  if  an  assign- 
ment thereof  was  tendered  her.  Law  v. 
Smith    [N.  J.  Bq.]   59  A.   327. 

6S.  Rev.  St.  1892,  §  2208,  makes  those  given 
to  building  associations  valid  when  joined 
in  by  husband.  Equitable  Bldg.  &  Loan 
Ass'n  V.  King  [Fla.]   37  So.   181. 

64.  Coverture  is  an  affirmative  defense 
which  must  be  pleaded.  Smoot  v.  Judd  [Mo.] 
SS   S.   W.    481. 

65.  Code  1886,  §5  2346,  2350,  provided  that 
husband  might  file  a  general  consent  In 
probate  court,  but  a  subsequent  acknowl- 
edgment with  the  consent  of  husband  but 
without  any  new  consideration  will  not  be 
binding.  Horton  v.  Hill  [Ala.]  36  So.  465.  A 
conveyance  of  land  to  her  in  consideration  of 
her  promise  to  support  the  grantor.  In  ab- 
sence of  showing  of  her  husband's  assent, 
was  without  consideration,  and  therefore 
void  as  to  existing  creditors.  Wood  v.  Potts 
[Ala.]  37  So.  253.  But  the  accord  and  satis- 
faction for  Injuries  to  wife  may  be  set  aside 
for    fraud.     Brundlge    v.    Nashville,    etc.,    R. 


Co.  [Tenn.]  79  S.  W.  1027;  Brundlge  v.  Nash- 
ville, etc.,  R.   Co.   [Tenn.]   81  S.  W.  1248. 

66.  But  she  may  enter  into  a  partner- 
ship with  her  husband  [Kurd's  Rev.  St.  1903, 
c.  68,  §  6].  Heyman  v.  Heyman  [111.]  71  N.  B. 
591. 

67.  Neither  can  she  recover  the  money  al- 
ready paid  thereon.  Bdwards  v.  Stacey 
[Tenn.]    82    S.    W.    470. 

68.  But  the  other  party  cannot  refuse  to 
perform  because  the  contract  is  ■with  a 
married  woman.  Watklns  Land  Mortg.  Co. 
V.   Campbell    [Tex.   Civ.   App.]    81   S.   W.   569. 

«».  But  a  judgment  against  her'  may  be 
enforced  out  of  property  acquired  after  cov- 
erture had  ceased.  Hart  v.  Manahan  [Ohio] 
71  N.  B.  696. 

TO.  I  So  an  action  to  enforce  an  equitable 
charge  against  her  separate  estate  cannot  be 
brought  before  a  justice  of  the  peace.  Har- 
vey V.  Johnson,  133  N.  C.  3B2,  45  S.  B.  644. 

71.  Money  was  advanced  for  benefit  of  her 
separate  estate.  Harvey  T.  Johnson,  133  N. 
C.   352,    45   S.  E.  644. 

72.  See  2  Curr.  L.  269. 

73.  In  a  suit  to  foreclose  the  husband's 
representative  Is  a  necessary  party.  McGowa» 
V.  Davenport,  134  N.  C.  526,  47  S.  E.  27. 

74.  Though  the  mortgagee  knew  It  was 
given  for  her  husband's  debt  and  was  an 
accommodation.  Sigel-Campion  Live  Stock 
Commission  Co.  v.  Hasten  [Kan.]  76  P.  1028. 

75.  Contract  to  assume  a  mortgage  of  a 
corporation  in  which  her  husband  was  In- 
terested was  enforceable.  Law  v.  Smith  [N. 
J.  Eq.]   59  A.  327. 

76.  The  husband  was  not  the  agent  of 
the  creditor  so  as  to  charge  the  creditor 
with  his  false  representations.  Hyatt  v.  Zlon 
[Va.]   48   S.  E.  1. 

77.  A  married  woman  hypothecated  her 
land  for  a  debt  of  her  husband  and  cattle 
belonging  to  him  were  included  and  were 
subsequently  released,  and  a  condition  In 
the    deed    that    the   money   raised   should   be 
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is  procured  without  the  wife's  knowledge.'*  In  some  states  the  wife  is  only 
bound  where  the  third  person  had  no  notice  that  she  was  a  surety/*  and  a  mar- 
ried 'woman  is  not  estopped  to  sue  for  cancellation  where  the  mortgagee  knew  the 
mortgage  was  given  for  the  husband's  debt,  though  the  wife  signed  an  affidavit 
that  the  consideration  was  for  her  sole  use.*"  Where  a  note  is  assigned  by  the 
payee  to  an  innocent  holder  for  value,  so  that  the  maker,  a  married  woman,  has  to 
pay  the  same,  she  may  recover  from  the  payee  in  an  action  for  money  had  and 
received.'^  The  plea  of  the  statute  of  frauds  is  not  available  to  a  stranger.*^  A 
married  woman  in  many  jurisdictions  is  prohibited  from  becoming  an  accommo- 
dation indorser,  maker,  guarantor,  or  surety  for  another,^^  or  from  becoming 
liable  on  any  promise  to  answer  for  the  debt  of  another.'*  In  some  states  such 
statutes  have  been  held  to  prohibit  them  from  mortgaging  their  separate  property 
or  property  held  with  husband  by  the  entirety,  as  security  for  another,'"  but  in 
other  states  they  may  pledge  specific  property  to  secure  the  debt  of  her  hus- 
band.'* That  is  a  married  woman  may  not  be  liable  personally  on  a  mortgage 
given  for  her  husband's  debt,  though  the  mortgage  itself  will  bind  the  specific 
property.'^  In  other  states  a  wife  cannot  directly  or  indirectly  become  a  surety 
for  her  husband,"  and  such  mortgages  are  void."    The  fact  as  to  whether  a  mar- 


used  to  buy  cattle  was  not  compiled  with. 
Schneider  v.  Sellers  [Tex.  Civ.  App.]  81  S.  "W. 
126. 

78.  Wife  executed  a  trust  deed  to  de- 
fendant of  her  land  to  secure  a  note  given 
for  her  husband's  debt,  and  the  payee's  pro- 
curing a  third  person  to  sign  the  note  was 
such  an  alteration  as  to  discharge  the  land. 
Higglns  Y.  Deerlng  Harvester  Co.  [Mo.]  7»  S. 
W.  959. 

79.  "Where  a  wife's  signature  was  on  the 
second  line  and  there  was  no  other.  It  was 
not  notice  that  she  signed  as  surety  to  one 
who  accepted  It  in  settlement  of  her  hus- 
band's notes.  Deerlng  &  Co.  t.  Veal,  2E  Ky. 
I*  R.  1809,  78  S.  "W.  886.  Under  Burns'  Ann. 
St.  1*01,  S  6964,  making  surety  contracts 
void,  there  can  be  no  recovery  except  where 
person  making  contract  was  Justified  1»  sup- 
posing and  did  suppose  the  married  woman 
was  principal  In  fact  as  well  as  In  naate, 
where  the  facts  are  undisputed  this  is  a 
question  of  law,  and  here  there  was  a  want 
of  care.  Field  v.  Campbell  [Ind.]  72  N.  B. 
260. 

80.  And  though  estoppel  runs  against  a 
married  woman  [Burns'  Ann.  St.  1»»1,  i 
6962],  and  though  the  property  was  situated 
la  another  state,  the  foreclosure  would  be 
enjoined.  Ft.  Wayne  Trust  Co.  v.  Slhler 
[Ind.  App.]   72  N.  B.  494. 

81.  It  is  unnecessary  to  plead  the  specific 
facts  as  to  the  suretyship  of  the  married 
woman.  Harbaugh  v.  Tanner  [Ind.]  71  N.  E. 
145. 

8a.  Wife  was  surety  of  husband  for  money 
borrowed  of  daughter,  and  a  conveyance 
of  her  land  to  daughter  in  satisfaction  was 
not  fraudulent  though  the  surety  contract 
was  parol.  Scudder  &  Co.  v.  Morris  [Mo. 
App.]   82  S.  W.   217. 

8S.  Act  June  8,  189S  (P.  L.  J44).  Herr  v. 
Relnoehl  [Pa.]  58  A.  862.  An  acknowledg- 
ment of  liability  of  a  married  woman  for 
advances  to  her  husband  invalid  [Code  1896, 
§    2529].     Horton  v.  Hill  [Ala.]    86   So.   465. 

84.  But  this  does  not  prevent  her  from 
being  liable  on  a  mortgage,  though  she  gives 


the  proceeds  to  her  husband  who  pays  his 
debts,  or  though  the  mortgage  was  given 
in  part  payment  of  debt  of  husband  [Act 
1891  (20  Stat.  1121)].  MoGee  v.  Cunning- 
ham [S.  C]  48  S.  B.  473.  But  If  she  buys 
property  she  may  assume  to  pay  off  any  debts 
of  her  husband  which  are  a  lien  on  the 
property  [Civ.  Code  1895,  §  2488].  Vizard  v. 
Moody.  119  Ga.  918,  47  S.  B.  348. 

83.  The  transfer  of  property  held  by  the 
entirety  to  a  third  party,  and  then  Imme- 
diately back  to  the  husband  who  mortgaged 
it,  was  an  evasion,  and  the  mortgagee  was 
put  on  Inquiry,  and  though  the  mortgage 
had  been  renewed,  the  mortgage  was  not 
valid.  Webb  v.  Hancock  Mut.  Ufe  Ins.  Co., 
162  Ind.   616,   69  N.  B.   1006. 

8C  Assigned  her  interest  In  life  insurance 
policy  on  life  of  her  husband.  Herr  v. 
Relnoehl   [Fa.]   5S  A.   862. 

•7.  Not  liable  on  any  contract  to  an- 
swer for  debt  of  husband,  unless  a  convey- 
anc«  or  mortgage  of  specific  property;  and 
under  Ky.  St.  1903,  J  3760,  where  she  was 
privately  examined  by  officer  she  cannot 
claim  she  executed  the  mortgage  under 
duress  of  her  husband  [Ky.  St.  1903,  5  2129]. 
Hall  V.  Hall  [Ky.]  82  S.  W-  269.  Husband 
and  wife  Joined  in  mortgage  to  third  person 
who  was  a  surety  for  husband's  debt  [Ky.  St. 
1903,  i  2127].  Cook  V.  Landrum  [Ky.]  82  S. 
W.  585.  Mortgage  given  by  married  woman 
on  her  property  good,  though  no  deficiency 
Judgment  could  be  entered  agralnst  her  on 
her  note  which  was  given  for  her  husband's 
debt.  Lolzeaux  v.  Fremder  [Wis.]  101  K.  W. 
423. 

88.  She  may  sue  to  ha,ve  a  deed  on  her 
land  canceled,  which  she  executed  in  order 
to  secure  a  debt  of  her  husband  [Code  1896, 
§  2529].  Henderson  v.  Brunson  [Ala.]  37  So. 
549. 

80.  A  mortgage  of  the  wife's  property  by 
a  sale  and  a  contract  of  retrocession  for  a 
debt  of  the  husband  is  void.  Volers  v.  At- 
kins Bros.  [Iia.]  36  So.  974.  Evidence  held 
to  show  mortgage  was  given  to  secure  mules 
to  cultivate  the  mortgaged  land,  and  not  for 
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ried  woman  received  m  person  or  in  benefit  to  her  separate  estate  the  considera- 
tion and  not  the  form  of  the  contraxjt  determines  the  question  as  to  whether  she 
is  a  surety.""  Where  the  contract  of  suretyship  is  not  binding  on  a  married  wo- 
man, a  mere  technical  evasion  will  not  validate  the  contract  where  the  other  party 
had  notice."^ 

(§7)  D.  Conveyances,  mortgagesj  contracts  to  convey,  powers.^'' — A  married 
woman  cannot  generally  convey  her  own  real  estate  unless  the  husband  joins  in  the 
conveyance"^  except  where  she  has  been  abandoned,"*  unless  there  is  an  estoppel;"^ 
but  she  may  execute  an  appointment  without  her  husband  joining  therein.""  A 
married  woman  is  bound  by  a  deed  executed  by  another  at  her  request,  for  her  and 
in  her  presence,  which  she  afterwards  acknowledged."^  A  wife  may  make  a  valid 
power  of  attorney  to  convey  her  lands,  where  her  husband  joins  therein."'  ,A 
married  woman  may  make  contracts  for  the  improvement  of  her  own  land,  but 
cannot  create  a  lien  unless  the  husband  joins  therein.""  She  can  only  make  an 
executory  contract  for  sale  of  land  by  complying  with  provisions  of  the  statute.^ 
Where  the  statute  prescribes  a  special  form  of  acknowledgment  for  married  wo- 
men, it  must  be  carefully  followed,"  as  a  deed  not  acknowledged  in  accordance 
with  the  statute  is  a  nullity.^  A  wife  joining  with  her  husband  in  a  conveyance 
releases  her  dower  and  homestead  rights.*  Leases  under  three  years  are  not  con- 
veyances and  may  be  made  by  a  married  woman  without  the  consent  of  her  hus- 
band." A  mortgage  on  a  married  woman's  separate  property  may  be  enforced  for 
the  loan,  though  the  bond  which  the  mortgage  secured  was  void,"  but  not  where 


the  husband's  debt.  Hanna  v.  Cox  [S.  C] 
48    S.   B.    274. 

90.  Where  note  signed  by  wife  alone,  the 
burden  Is  on  her  to  prove  her  suretyship. 
Harbaugh  v.  Tanner  [Ind.]  71  N.  B.  145.  A 
wife  who  for  a  consideration  executes  a 
mortgage  on  her  property  to  pay  her  hus- 
band's debts  is  not  a  surety  but  a  principal. 
Hamilton  v.  HamUton,  162  Ind.  430,  70  N.  B. 
S35. 

01.  Woman  signed  a  note  first  and  bank 
paid  the  money  to  her,  she  giving  a  check 
to  the  real  debtor,  all  with  knowledge  of 
the  bank  that  she  was  a  mere  surety.  Hines 
&   Co.    V.   Hays    [Ky.]    82    S.   W.    1007. 

92.  See  2  Curr.  L.   271. 

93.  The  signing  by  the  wife  thirty-five 
years  after  the  husband  had  signed  and  with- 
out his  knowledge,  was  of  no  validity,  nor 
was  there  any  trust  though  the  grantees 
had  paid  off  a  mortgage  on  the  parol  agree- 
ment to  convey  the  land  to  them  [Rev.  St. 
1860,  §§  2279,  2974].  Alvis  V.  Alvis,  123  Iowa, 
546,   99  N.  W.   166. 

94.  But  that  her  husband  was  a  citizen 
of  Arizona  was  not  sufficient  evidence  of 
abandonment  to  authorize  her  without  the 
consent  of  her  husband  to  submit  the  ques- 
tion of  her  title  to  lands  to  arbitration 
[Code,  §  1832].  Smith  v.  Bruton  [N.  C]  49 
S.  E.   64. 

95.  The  wife  gave  a  deed  to  her  children, 
and  after  her  husband's  death,  urged  another 
to  purchase  at  a  guardian's  sale.  Morrison 
V.   Balzer   [Tex.  Civ.  App.]   80  S.  W.   248. 

96.  But  she  could  not  convey  her  life  es- 
tate without  the  joinder  of  her  husband  [Rev. 
Code  1867,  §  2373].  Young  v.  Sheldon,  139 
Ala.   444,   36   So.   27. 

9T.  Can  only  be  attacked  against  one 
who    had    notice    of    false    acknowledgment 


[Ky.    St.    1903,    §    607].     Godsey    v.    Virginia 
Iron,  Coal  &  Coke  Co.   [Ky.]   82  S.  W.  386. 

98.  Its  validity  depends  on  law  of  place 
where  land  lies.  Linton  v.  Moorhead  [Pa.] 
59  A.  264. 

99.  Contract  to  give  one  the  fruit  crops 
in  consideration  of  planting  fruit  trees  was 
void  as  against  a  subsequent  purchaser,  as 
she  did  not  own  the 'land  [Ky.  St.  1903,  § 
2128].  Thompson  v.  Stark,  25  Ky.  L.  R.  1882, 
79  S.  W.  202. 

1.  Husband  must  Join  in  instrument,  and 
wife  must  acknowledge  and  be  privily  ex- 
amined [Code,  §  1256].  Tillery  v.  OJand  [N. 
C]  48  S.  B.   824. 

2.  Rev.  St.  1895,  art.  4621,  requires  a  mar- 
ried woman  to  acknowledge  that  she  will- 
ingly signed  and  sealed  it  and  wishes  not 
to  retract;  and  an  acknowledgment  that  it 
was  her  o'wn  act  and  deed  and  that  she  did 
not  wish  to  retract,  was  fatally  defective. 
Tiemann  v.  Cobb  [Tex.  Civ.  App.]  80  S.  W. 
250.  But  a  deed  which  she  acknowledges 
merely  as  wife  and  not  as  owner  will  not 
pass  her  then  existing  or  after-acquired 
rights  In  land.  Hendricks  v.  Musgrove  [Mo.] 
81  S.  W.  1266.  See  Acknowledgments,  3 
Curr.  L.   31. 

3.  "Consent  that  the  same  be  recorded" 
is  substantially  the  same  as  "that  she  did 
not  wish  to  retract  It."  Masterson  v.  Har- 
ris [Tex.  Civ.  App.]   83  S.  W.   428. 

4.  The  words  "Homestead  and  dower  be- 
ing released"  after  an  acknowledgment  in 
due  form  to  a  mortgage  did  not  affect  it. 
Burnslde  v.  Mealer  [Ky.]  80  S.  W.  785.  See 
Dower,  3  Curr.  L.  1144;  Homesteads,  3  Curr. 
L.  1630. 

5.  But  If  the  married  woman  is  an  in- 
fant she  may  disaffirm  them  on  attaining 
majority.  Shipley  v.  Smith,  162  Ind.  526,  70 
N.   B.   803. 
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the  consideration  was  illegal.''  And  it  is  utterly  void  where  not  separately  ac- 
knowledged, though  the  legal  title  was  in  the  husband.'  A  deed  of  a  married 
woman,  in  the  nature  of  a  mortgage  though  void  at  law  is  valid  in  equity  and 
charges  the  wife's  separate  estate.*  Where  married  woman  signs  deeds  of  trust 
of  her  property  authorizing  the  grantee  to  pay  ofE  incumbrances  on  the  land,  she 
is  estopped  to  claim  that  she  did  not  in  writing  authorize  their  payment.'^" 

(§7)  E.  Fraudulent  conveyances}^ — A  husband  can  forego  his  right  to  his 
wife's  earnings  unless  done  in  fraud  of  creditors,^''  and  a  conveyance  is  not  fraudulent 
where  made  in  fulfillment  of  an  invalid  parol  contract,^'  or  in  settlement  of  a 
contingent  liability.'-*  The  husband  cannot  repudiate  a  conveyance  to  his  wife 
where  it  was  not  fraudulent  as  to  creditors.^"  But  the  burden  is  on  the  wife  to 
show  that  a  parol  trust  in  her  favor  is  bona  flde,^*  for  the  presumption  is  that 
property  conveyed  to  a  wife  is  still  liable  for  the  husband's  debts.^^  A  voluntary 
conveyance  to  wife  made  in  good  faith  by  a  grantor  who  retains  sufficient  prop- 
erty to  pay  his  debts  is  valid  as  against  creditors.^*  But  a  conveyance  of  hus- 
band to  wife  is  fraudulent  when  made  without  consideration  after  beginning  of 
action  by  creditor.^'  So  one  by  a  wife  to  her  husband  which  leaves  her  insolvent 
is  fraudulent.''"  Where  money  is  loaned  to  a  husband  who  uses  it  in  benefiting 
his  wife's  property,  the  lender  cannot  recover  from  her  directly.^^ 

§  8.  Torts  by  husband  or  wife  or  ioth.^' — The  common-law  rule  that  a  hus- 
band is  jointly  liable  with  his  wife  for  torts  committed  by  her  in  his  presence 
does  not  exist  in  Nebraska,  as  the  old  idea  of  the  oneness  of  husband  and  wife  has 


6.  The  mortgage  was  signed  by  both  hus- 
band and  wife,  but  the  bond  was  only  signed 
by  the  wife.  Equitable  Bldg.  &  Loa^  Ass'n 
V.  King  [Pla.]  37  So.  181. 

7.  A  married  woman's  mortgage  to  raise 
money  to  pay  her  husband's  debts  and  to 
compromise  a  criminal  prosecution  against 
him  is  invalid  as  to  the  amount  used  for  the 
last  purpose.  Pierson  v.  Green  [S.  C]  48  S. 
B.  624.  A  married  woman  may  mortgage 
her  land,  unless  it  is  to  secure  her  husband's 
debt.     Hanna  v.  Cox  [S.  C]  48  S.  B.  274. 

8.  Code  1896,  5  2034,  In  regard  to  home- 
steads. Here  the  certificate  of  separate 
acknowledgment  was  held  to  be  false. 
Shook  V.  Southern  Bldg.  &  Loan  Ass'n  [Ala.] 
37  So.  409. 

».     Pape  V.  liudeman  [N.  J.  Bq.]  59  A.  9. 

10.  Married  woman  had  taken  part  per- 
sonally in  securing  the  payment  of  the  in- 
cumbrances [Civ.  Code,  5  2424].  Continental 
Bldg.  &  Loan  Ass'n  v.  Wilson  [Cal.]  78  P. 
254 

li.  See  2  Curr.  L.  274.  Voluntary  con- 
veyances between  husband  and  wife  as  de- 
frauding creditors  and  subsequent  trans- 
ferees for  value  are  also  fuUy  discussed  in 
Fraudulent  Conveyances,  3  Curr.  L.   1535. 

la.  In  re  Dailey's  Estate,  43  Misc.  552,  89 
N    T.   S.   538.  .  . 

13  Daughter's  signature  obtained  to  note 
on  promise  to  save  her  harmless  or  else 
convey  land  to  her.  Scudder  &  Co.  v.  Morris 
[Mo.  App.]    82  S.  W.   217.  ^,   ,      „ 

14.  The  liability  on  an  antenuptial  con- 
tract though  contingent  was  sufficient  to  pre- 
vent a  conveyance  to  wife  in  abrogation 
thereof  from  being  fraudulent.  Glow  v. 
Brown   [Ind.  App.]    72  N.  B    534 

15.  Husband  bought  land  and  took  a  deed 
to    himself    which    he    did    not    record,    but 


procured  another  deed  to  his  wife  which 
he  did  record,  ten  years  later  after  separa- 
tion he  recorded  the  deed  to  himself,  but 
it  was  ordered  canceled.  Ball  v.  Ball.  89 
N.  Y.   S.   1046. 

16.  Her  mere  possession  of  a  bond  against 
the  husband  is  not  sufficient  evidence,  and 
to  show  a  parol  trust  in  her  favor,  the  evi- 
dence must  be  clear  and  convincing.  Kline 
V.    Kline's    Creditors    [Va.]    48   S.    B.    882. 

17.  Where  no  evidence  that  It  was  a  gift 
to  her  or  was  paid  for  out  of  her  separate 
estate.     Hunter  v.  Baxter  [Pa.]   59  A.   429. 

18.  Burden  on  a.  subsequent  creditor  to 
show  that  at  the  time  of  the  conveyance 
debtor  had  insufficient  property  to  pay  his 
debts.  State  v.  Martin  [Conn.]  58  A.  745. 
There  was  no  fraudulent  Intent  in  fact,  as 
the  husband  was  solvent  at  the  time.  Polk 
County  Nat.  Bank  v.  Scott  [C.  C.  A.]  132 
P.  897.  That  a  third  of  cost  of  home,  and 
not  exceeding  amount  he  should  have  paid 
for  support  of  family,  was  paid  by  husband, 
did  not  render  the  conveyance  to  wife  fraud- 
ulent. Eversole  v.  Bullock  [Ky.]  83  S.  W. 
556. 

19.  This  though  the  property  may  have 
been  originally  purchased  with  the  wife's 
money,  but  the  husband  had  long  since  re- 
duced It  to  possession.  Scott  v.  Powers, 
Little  &  Co.,  25  Ky.  L.  R.  1640,  78  S.  W. 
408. 

SSO.  Where  the  wife  was  held  out  as  the 
owner  of  property  and  induced  another  to 
perform  labor  thereon,  the  husband  and 
wife  cannot  deny  her  ownership  because 
of  any  secret  agreement.  Multz  v.  Price,  91 
App.    Div.    116,    86    N.    T.    S.    480. 

ai.  Volers  v.  Atkins  Bros.  [La.]  36  So. 
974. 

aa.    See   2  Curr.  L.   274. 
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disappeared.^"  An  action  against  husband  and  wife  for  injuries  inflicted  by  a 
dog  was  dismissed  as  to  the  wife  where  there  was  no  proof  that  she  owned  the 
dog.^!* 

§  9.  Torts  against  husband  or  wife  or  both.  A.  Wrongs  to  the  person."" — In 
an  action  for  personal  injuries,  a  married  woman  is  not  entitled  to  recover  the 
value  of  medical  services  rendered,^^  nor  for  her  diminished  earning  capacity, 
where  she  never  worked  out."  A  judgment  against  a  wife  in  a  suit  for  personal 
injuries  wiU  not  bar  her  husband  from  suing  for  the  loss  of  her  services.^*  In 
Texas  an  action  for  personal  injuries  to  a  wife  should  be  brought  by  the  husband 
alone.^°  The  right  to  recover  for  the  vrrongful  killing  of  a  husband  has  been 
fuUy  treated  elsewhere."" 

(§9)  B.  Criminal  conversation  and  alienation  of  affections.'^ — A  husband 
may  sue  for  the  alienation  of  the  affections  of  his  wife  by  whch  he  was  deprived  of  her 
companionship  and  assistance,  though  there  is  no  evidence  of  her  adultery  with  de- 
fendant,"^ or  he  may  join  such  an  action  with  an  action  for  criminal  conversa- 
tion."" An  action  may  be  maintained  iu  some  states  by  a  married  woman  against 
another  woman  for  the  alienation  of  her  husband's  affections  and  his  consequent 
abandonment  of  her."*  An  agreement  for  a  consideration  of  a  wife  with  her 
divorced  husband  to  release  all  claims  against  any  and  all  persons  for  the  aliena- 
tion of  his  affections  is  valid.""  The  fact  that  the  husband  has  forgiven  the  adul- 
terous wife,  or  has  recovered  from  another  for  the  same  offense  is  no  bar."'  Plain- 
tiff is  not  barred  from  suing  for  criminal  conversation  because  he  did  not  as  de- 
fendant to  the  divorce  suit  plead  adultery  in  defense."^  Where  advice  is  given 
by  guardian  which  leads  to  a  separation  by  the  ward  from  husband  or  wife,  the 
presumption  is  that,  unlike  advice  given  by  a  stranger,  it  was  given  in  good 
faith.""  An  action  caimot  be  maintained  to  recover  damages  for  harboring  plain- 
tiff's wife,  where  defendants  were  relatives  of  vnfe  and  did  not  procure  the  sepa- 
ration.""   Defendant  may  be  found  guilty  if  his  unlawful  persuasions  or  entice- 


23.  Wife  assaulted  another  in  disobedi- 
ence to  husband's  expressed  wishes.  Goken 
V.   Dallugge    [Neb.]    99    N.   "W.   818. 

24.  Boler  v.  Sorgenfrel,  86  N.  T.  S.  180. 

25.  See   2   Curr.  L.   275. 

2«.  In  absence  of  proof  that  she  had  paid 
for  them,  or  had  a  separate  estate  that 
would  be  chargeable  therefor.  Pomerine 
Co.  V.  White  [Neb.]  98  N.  W.  1040.  A  mar- 
ried woman  living  with  husband  can  only 
recover  for  pain  and  suffering  and  not  for 
medical  services.  Klmmel  v.  Interurban  St. 
R.  Co.,  87  N.  Y.  S.  466. 

Contra:  She  may  recover  whether  paid 
by  her  or  not,  as  she  was  liable.  Adams 
Exp.   Co.    V.    Aldridge    [Colo.   App.]    77   P.    6. 

27.  The  husband  can  recover  for  loss  of 
services.  Kroner  v.  St.  Douis  Transit  Co. 
[Mo.  App.]  80  S.  W.  915.  In  action  by  hus- 
band for  injury  to  wife,  admission  of  evi- 
dence as  to  loss  of  wages  by  a  daughter,  not 
shown  to  be  an  infant,  was  error.  Dundon 
V.  Interurban  St.  R.  Co.,  87  N.  T.  S.  460. 

28.  Wife  thrown  from  an  open  street  oar 
by  shock  of  striking  a  curve.  Brierly  v. 
Union  R.  Co.    [R.   I.]    58  A.    451. 

29.  But  error  in  joining  wife  in  an  action 
against  a  telegraph  company  for  failure  to 
deliver  a  message  by  reason  of  which  her 
husband  did  not  meet  her  at  the  station  Is 
not  ground  for  reversal.  Western  Union 
Tel.  Co.  V.  Campbell  [Tex.  Civ.  App.]  81  S. 
W.    580. 


30.  Death  by  Wrongful  Act,  3  Curr.  L. 
1034. 

31.  See  2  Curr.  L.   277. 

32.  Callis  v.  Merrleweather  [Md.]  57  A. 
201. 

33.  But  it  was  prejudicial  error  not  to 
direct  a  verdict  for  defendant  on  first  count 
where  there  was  no  evidence  of  criminal 
intercourse.  Belcher  v.  Ballou  [Iowa]  100 
N.  W.  474. 

34.  Statutes  have  removed  the  disabili- 
ties which  caused  a  denial  of  the  remedy  at 
common  law.  King  v.  Hanson  [N.  D.]  99 
N.    W.    1085. 

as.  The  husband  may  Intervene  and  set 
it  up  as  a  defense  In  an  action  brought  by 
her  against  third  persons.  McAllen  v. 
Hodge   [Minn.]  99  N.  W.   424. 

36.  Judgment  of  $1,000  recovered  from  a 
brother  of  defendant  who  was  guilty  of 
same  offense.  Shannon  v.  Swanson,  208  111. 
52,  69  N.  E.  869.  By  continuing  to  live  with 
his  wife,  plaintiff  condoned  her  offense,  but 
he  did  not  condone  the  offense  of  her  para- 
mour. Smith  V.  Hockenberry  [Mich.]  101  N. 
W.    207. 

37.  He  made  a  bona  fide  defense  to  di- 
vorce suit.  Knickerbocker  v.  Worthing 
[Mich.]    101    N.    W.    540. 

38.  A  good  defense  that  guardian  advised 
ward  from  honest  motives  for  his  moral  and 
social  good.  Trumbull  v.  Trumbull  [Neb.] 
98  N.  W.   683. 
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ments  were  a  contributing,  but  not  necessarily  the  sole  cause,  of  the  injury  to 
plain-tifE.*" 

Pleading  and  proof."- — It  is  only  necessary  to  plead  the  ultimate  facts,  and 
not  the  artifices  used  to  accomplish  the  alienation.^^  In  action  for  harboring 
plaintiff's  wife,  burden  of  showing  Justification  is  not  on  defendants.*' 

Evidence.*'^ — In  an  action  for  criminal  conversation,  plaintiff  is  only  required 
to  prove  his  case  by  a  "preponderance  of  evidence."*"  Testimony  to  show  the 
motive  of  defendant  in  interfering  and  declarations  of  husband  as  to  his  estrange- 
ment will  be  received  though  he  is  not  a  party  to  the  action.**  Evidence  of  inti- 
macy long  before  the  separation  is  admissible.*'  Material  evidence  is  not  to  be 
excluded  because  it  also  tends  to  prove  a  graver  offense.*^  Connivance  is  not 
shown  by  evidence  of  the  condonement  of  his  wife,  or  by  plaintiff's  silence  on 
learning  of  her  infidelity,  or  by  her  intimacy,  unknown  to  him,  with  other  men.*" 
Neither  husband  nor  wife  can  in  Michigan  testify  even  with  consent  of  all  parties 
where  adultery  is  charged.'" 

Damages.^^ — Substantial  damages  may  be  recovered  though  there  is  no  proof 
of  resulting  loss  of  services."^  A  wife  is  entitled  to  damages  for  mental  anguish 
and  mortification,"'  and  for  the  disgrace  and  injury  to  her  character."*  If  de- 
fendant wantonly  and  maliciously  alienates  the  affections  of  plaintiff's  vidfe,""  or 
where  the  conduct  of  defendant  in  a  suit  for  unlawfully  persuading  plaintiff's 
wife  to  refuse  marital  intercourse  with  plaintiff  was  shameful,  the  jury  may  assess 
heavy  punitive  damages,"*  and  in  such  case  evidence  of  defendant's  wea;lth  is  ad- 
missible."' That  plaintiff's  husband  has  been  improperly  familiar  with  other  wo-, 
men  the  same  time  that  he  was  maintaining  illicit  relations  with  defendant,  may 
be  shown  by  the  latter  in  mitigation  of  damages."* 


39.  Defendants  were  sister  and  brother- 
in-law^  of  plaintiff's  wife,  and  their  relation- 
ship is  relevant  on  the  question  of  motive. 
Powell   V.    Benthall    [N.   C]    48    S.    B.    698. 

40.  Action  for  unlawfully  enticing  wife 
to  refuse  intercourse.  Plourd  v.  Jarvis  [Me.] 
58  A.  779.  Enough  if  they  were  the  con- 
trolling cause.  Nevins  v.  Nevins  [Kan.]  75 
P.    492. 

41.  See  2   Curr.  L.   277. 

42.  Allowing  the  petition  to  be  amended 
so  as  to  state  that  defendant  had  told  her 
husband  that  plaintiff  had  been  unchaste 
before  marriage  was  not  prejudicial  error 
as  it  was  merely  pleading  matter  of  evi- 
dence.    Nevins  v.  Nevins  [Kan.]   75  P.  492. 

48.  Powell  v.  Benthall  [N.  C]  48  S.  E. 
598. 

44.  See  2   Curr.   L.   278. 

45.  An  instruction  that  by  such  term  is 
meant  that  greater  "weight  of  testimony 
as  reasonably  satisfies  your  minds"  Is  not 
to  be  commended.  Ball  v.  Marquis,  122  Iowa, 
665,  98  N.  W.  496.  Evidence  sufflcient  irre- 
spective of  the  testimony  of  seven  year  old 
son.  Shannon  v.  Swanson,  208  111.  52,  69 
N.  B.  869.  Evidence  sufflcient  to  sustain 
verdict  for  husband  against  a  cousin  of  his 
wife's.  Christensen  v.  Thompson,  123  Iowa, 
717,  99  N.  W.   591. 

46.  Tend  to  show  the  effect  of  the  wrong- 
ful Interference.  Nevins  v.  Nevins  [Kan.] 
75  P.   492. 

47.  Evidence  of  intimacy  existing  between 
defendant  and  plaintiff's  husband  two  years 
prior  to  separation  admissible.  Linok  v. 
Linck   [Mo.  App.]    79   S.  W.   478. 

48.  In   a  suit  for  enticing  plaintiff's  wife 


to  refuse  intercourse  with  him,  evidence  of 
meetings  between  defendant  and  plaintiff's 
wife  from  which  adultery  could  be  inferred 
was  admissible.  Plourd  v.  Jarvis  [Me.]  58 
A.    774. 

49.  Her  declarations  that  he  knew  of  her 
infidelity  were  inadmissible  in  the  absence 
of  proof  that  they  were  co-conspirators. 
Smith  v.  Hockenberry  [Mich.]  101  N.  W. 
207. 

50.  Evidence  could  not  be  restricted  to 
count  for  alienating  affections  [Comp.  Laws, 
§  10,213].  Knickerbocker  v.  Worthing  [Mich.] 
101  N.  W.   540. 

51.  See   2   Curr.  L.   278. 

62.  Adultery  proved.  Shannon  v.  Swan- 
son,    208    111.   52,    69   N.  E.    869. 

53.  They  may  be  recovered  though  no 
special  averment  of  damage.  Nevins  v.  Nev- 
ins   [Kan.]    75   P.    492. 

54.  Statute  does  not  run  against  wife's 
right  of  action  for  alienating  affections  until 
after  termination  of  coverture.  Linck  v. 
Linck-[Mo.  App.]   79  S.  "W.   478. 

55.  Defendant  was  pastor  of  church  of 
which  plaintiff's  wife  was  organist.  Callis  v. 
Merrieweather   [Md.]    57   A.   201. 

56.  Verdict  for  $2,333.33.  Plourd  v.  Jar- 
vis   [Me.]    58   A.   774. 

57.  Action  for  alienation  of  husband's  af- 
fections. King  V.  Hanson  [N.  D.]  99  N.  "W. 
1085. 

58.  Even  though  plaintiff  was  ignorant  of 
such  conduct.  Angell  v.  Reynolds  [R.  I.] 
58  A.  625.  But  not  evidence  of  subsequent 
intimacy.  Smith  v.  Hockenberry  [Mich.] 
101  N.  W.    207. 
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Instructions.^^— A  charge  that  the  mere  opportunity  to  commit  adultery  was 
not  sufficient  to  establish  the  offense,  but  that  there  must  be  evidence  of  facts  show- 
ing disposition  to  commit  the  offense  is  correct.™ 

§  10.  Remedies  and  procedure  generally  as  affected  by  coverture.  Bight  of 
action;  joint  or  separate;  par  ties. ^"--^The  husband  alone  has  the  right  of  action  to 
recover  money  belonging  to  himself  and  his  wife  which  is  on  deposit  with  another 
in  his  name/^  or  to  sue  for  money  which  belongs  to  the  conmiunity.*^  A  wife  is 
a  necessary  party  in  suits  as  to  land,"  as  a  suit  for  trespass  on  lands  held  in  com- 
mon,*" or  a  suit  to  foreclose  a  city  assessment  lien  on  community  property.*'  In 
actions  concerning  the  wife's  land,  the  husband  is  not  a  proper  party  until  the 
birth  of  issue,  and  then  the  proper  practice  is  to  make  him  a  defendant."  A 
married  woman  must  join  her  husband  as  a  party  unless  the  action  concerns  her 
separate  property,**  or  is  a  suit  for  wages  due  her>»  Defendant  ia  setting  up  an 
equitable  defense  may  be  entitled  to  have  plaintiff's  wife  made  a  party.'^" 

Limitations.''^ — The  statute  of  limitations  will  not  run  in  favor  of  one  spouse 
against  the  other  and  his  or  her  heirs,"  and  it  does  not  run  against  a  wife's  right 
of  action  during  coverture."  Where  the  disability  of  a  married  woman  to  bring 
an  action  is  removed,  there  is  a  conflict  of  decisions  as  to  whether  the  statute  wiU 
run  against  her  during  coverture.''* 

§  11.  Proceedings  to  compel  support  of  wife  (civil  and  criminal).''^ — A 
wife  may,  in  some  states,  sue  for  separate  maintenance,'*  and  this  right  is  inde- 
pendent of  the  right  to  a  divorce."  In  Kansas  a  suit  for  divorce  and  division  of 
property  may  be  allowed  as  to  the  latter  the  divorce  being  refused^'  and  the  divi- 


59.  See   2  Curr.   L.   278. 

60.  Charge  properly  refused  which  was 
calculated  to  lead  the  jury  to  think  that 
the  various  elements  must  be  established 
by  separate  testimony.  Knickerbocker  v. 
Worthing    [Mich.]    101   N.    W.    540. 

61.  See   2  Curr.   L.   279. 

62.  He  is  trustee  of  an  express  trust 
[Code  Civ.  Proc.  §  449].  Meinhardt  v.  Ex- 
celsior  Brew.  Co.,    90   N.   T.    S.    642. 

63.  Action  for  personal  injury  to  wife. 
W^estern  Union  Tel.  Co.  v.  Campbell  [Tex. 
Civ.    App.]    81    S.    W.    580. 

64.  A  wife,  who  was  not  a  party,  Is  not 
bound  by  decree  in  a  partition  suit  a^pard- 
ing  land  to  her  husband  which  he  had  pre- 
viously deeded  to  her.  Hays  v.  Marsh,  123 
Iowa,   81,   98  N.   W.   604. 

65.  Code  Civ.  Proc.  §  384.  Wagoner  v.  Sil- 
va,  139  Cal.  559,  73  P.  433. 

66.  McNair  v.  Ingebrigtsen  [Wash.]  78 
P.    789. 

67.  Demurrer  sustained  to  bill  of  hus- 
band and  wife  for  injury  to  her  land  by 
pollution  of  water,  but  which  failed  to  al- 
lege that  there  was  issue.  Doremus  v. 
Paterson   [N.   J.   Bq.]    57   A.   548. 

68.  Joinder  unnecessary  in  action  for  spe- 
cific performance  of  contract  to  bequeath 
property  to  the  wife.  Earnhardt  v.  Clement 
[N.  C]  49  S.  E.  49.  Husband  Joined  with 
wife  in  suit  for  her  injuries.  Brundige  v. 
Nashville,  etc.,  R.  Co.   [Tenn.]   81  S.  W.  1248. 

60,  Where  services  were  rendered  sub- 
stantially all  by  the  wife,  she  should  sue 
alone  [Rev.  St.  1889,  §  6869].  Lillard  v.  Wil- 
son, 178  Mo.  145,  77  S.  W.  74.  Husband  had 
waived  his  right  to  the  same.  Now  under 
Laws    1902,    c.    289,    p.    844,    the    wife    alone 


has  the  right  to  sue.     In  re  Dailey's  Estate, 
43  Misc.   552,   89  N.   Y.   S.   538. 

70.  He  was  sued  for  failure  to  furnish 
materials  for  house  that  plaintiff  was  build- 
ing on  his  wife's  "land,  and  he  was  entitled 
to  his  counterclaim  for  unpaid  balance,  and 
to  have  that  decreed  a  lien  on  the  land. 
Crosby  v.  Scott-Graff  Lumber  Co.  [Minn.] 
101   N.   W.    610. 

71.  See   2   Curr.  L.    280. 

72.  Manning  v.  Kansas  &  T.  Coal  Co. 
[Mo.]  81  S.  W.  140.  Wife  had  loaned  money 
to  her  husband  more  than  six  months  pre- 
viously. Collins  v.  Babbitt  [N.  J.  Bq.]  58 
A.  481.  Wife  cannot  acquire  title  by  ad- 
verse possession  to  her  husband's  land, 
though  she  was  abandoned  without  Just 
cause.  Cervantes  v.  Cervantes  [Tex.  Civ. 
App.]    76    S.    W.    790. 

73.  Suit  for  alienating  her  husband's  af- 
fections. Linck  V.  Ljnck  [Mo.  App.]  79  S. 
W.  478.  Statute  of  limitations  does  not  run 
against  a  wife's  estate  during  her  coverture. 
Waldron  v.  Harvey,  64  W.  Va.  608,  46  S.  E. 
603. 

74.  Statute  will  run.  Southworth  v.  Brown- 
low  [Miss.]  36  So.  522.  Ky.  St.  1903,  $  2525, 
is  constitutional  as.  applying  to  all  of  a  class, 
and  statute  will  not  run.  Terrell  v.  Maupin 
[Ky.]    83  S.  W.   591. 

75.  See   2  Curr.  L.   283. 

76.  By  filing  a  cross  petition  in  a  divorce 
suit.  Goldle  v.  Goldie,  123  Iowa,  176,  98  N. 
W.   630. 

77.  Misbt  sne  for  support,  though  plain- 
tiff had  not  resided  in  state  long  enough  to 
sue  for  divorce.  Roshniakorski  v.  Roshnia- 
korskl  [Ind.  App.]   72  N.  E.   485. 

78.  79.  Gen.  St.  1901,  §  6136.  Bowers  v. 
Bowers   [Kan.]   78  P.    430. 
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sion  of  property  is  not  limited  to  the  same  grounds  as  alimony.'"  She  may  com- 
pel her  husband  to  support  herself  and  child  where  he  left  her  without  justifiable 
cause.*"  A  valid  separation  agreement  is  an  equitable  defense  to  the  wife's  right 
to  sue  for  separate  maintenance/'^  but  she  may  sue  for  support  as  provided  for  in 
the  agreement.'^ 

Verdicts  and  findings;  judgment  or  decree.^^ — Question  of  fact  may  be  sub- 
mitted to  a  Jury  by  a  chancellor  who  may  accept  or  reject  their  advice.**  It  is 
not  necessary  that  the  decree  should  make  an  absolute  division  of  the  property, 
but  may  provide  for  annual  payments  until  the  marriage  relation  ceases.*'*  A 
court  may  consult  its  own  experience  and  exercise  its  own  judgment  as  to  what  is. 
reasonable  in  the  allowance  of  attorney's  feefe.*"  Statutes  making  it  a  crime  to 
willfully  neglect  to  support  a  wife  are  constitutional.*''  If  the  wife  has  left  him 
it  must  be  shown  she  was  justified  in  so  doing.** 

§  12.  Crimes  and  criminal  responsibility.^^ — By  statute,  wife  desertion  has 
been  made  a  crime  in  Iowa.""  Neglect  of  the  wife  wherefrom  her  death  has  re- 
sulted has  in  several  cases  been  held  to  be  homicide."^ 


80.  Husband  was  living  in  adultery  with 
another  woman,  and  It  w^as  presumed  that 
the  decree  in  another  state  giving  the  wife 
$5,000  alimony  was  not  in  final  settlement. 
Fred  v.  Fred   [N.  J.  Eq.]    58  A.   611. 

81.  The  trustee  of  such  an  agreement  can- 
not in  a  separate  suit  have  the  wife  en- 
joined from  suing.  Bailey  v.  Dillon  [Mass.] 
71    N.    E.    538. 

82.  Bill  was  filed  in  accordance  with  Laws 
1902,  p.  508,  c.  157,  and  did  not  allege  that 
complainant  had  repudiated  the  contract. 
Patton  V.  Patton  [N.  J.  Eq.]   58  A.  1019, 

83.  See   2   Curr.   L.    284. 

84.  Found  defendant  guilty  of  desertion 
and  that  plaintiff  was  not  at  fault.  Applies 
in  suit  for  separate  maintenance.  Kozacek 
V.    Kozacek,    105    111.    App.    180. 

85.  $160  a  year  from  a  husband  worth 
$5,300,  with  provision  that  in  case  of  de- 
fault he  should  pay  her  $2,500  absolutely. 
Goldie  V.  Goldie,  123  Iowa,  179,  98  N.  W. 
630.  Wife  allowed  one-third  of  defendant's 
estimated  income.  Bennett  v.  Bennett  [N. 
J.    Bq.]    59    A.    245. 

86.  $2,000  upheld  in  suit  for  separate  main- 
tenance where  husband's  estate  was  from 
$250,000  to  $500,000  and  his  income  $10,000 
to  $16,000.  Hutchinson  v.  Hutchinson,  105 
111.    App.    349. 

87.  Act  No.  32,  p.  42  of  1902.  Proviso 
allowing  judge  to  suspend  sentence  on  ac- 
cused paying  a  sum  weekly  to  wife  does 
not  impose  an  additional  penalty.  State  v. 
Baker,  112  La.  801,  36  So.  703. 

88.  Evidence  sufflclent:  Wife  with  four 
minor  children  left  house  as  being  unsuit- 
able and  went  to  live  with  her  parents,  and 
defendant  failed  to  continue  his  payment  of 
$5  a  week.  State  v.  Beers  [Conn.]  58  A. 
745. 

89.  See   2  Curr.  L.    285. 

90.  Evidence  insufficient  to  show  that  the 
wife  had  committed  adultery,  and  her  testi- 
mony that  her  husband  married  her  to  es- 
cape prosecution  for  seduction  was  harmless 
error.  State  v.  Wagner,  123  Iowa,  271,  98 
N.  W.   763.  ^,^      ^ 

91.  1  Clark  &  M.  Crim.es,  p.  575  et  seq. 
Note  to  Johnson  v.  State  [Ohio]  61  L.  R.  A, 
292. 


NOTE.  It  la  manslausliter  If  tbe  negli- 
gence Is  gross  but  not  vrillful,  and  murder 
if  it  Is  willful.  In  eitlier  case  tiie  natural 
consequence     to     cause     death     is     essential: 

Clark  &  M.  Crimes,  575.  Neglect  is  cause 
of  death  though  it  merely  accelerates  fatal 
disease.  Reg.  v.  Plummer,  1  Car.  &  K.  600, 
cited  61  L.  R.  A.  293.  Her  voluntarily  leav- 
ing house  and  needlessly  remaining  out  and 
not  husband's  ill-treatment  was  held  the 
cause  of  death.  People  v.  Preslar,  48  N.  C. 
[3   Jones  U]    421,  cited  61  L.  R.  A.   293. 

Negligence  neltlier  gross  nor  willful  nor 
In  criminal  disregard  of  life  tliongli  It  re- 
sults In  deatli  Is  excusable:  Clark  & ,  M. 
Crimes,  593,  597. 

These  principles  malce  a  husband  guilty 
who  by  negligence  of  the  Iclnds  mentioned 
causes  the  death  of  a  bIcIe  or  helpless  wife: 
Reg.  V.  Plummer,  1  Car.  &  K.  600;  State  v. 
Smith,    65    Me.    257. 

Manslaughter:  Willful  refusal  and  neg- 
lect to  provide  clothing,  shelter  and  protec- 
tion resulting  in  sickness  and  ensuing  death. 
State  v.   Smith,   65  Me.   257. 

Murder  In  second  degree:  Permitting 
wife  to  remain  out-doors  in  freezing  weath- 
er, she  being  probably  helpless  from  drink, 
whereby  she  froze  to  death  (Territory  v. 
Manton,  8  Mont.  95);  helplessness  and  inca- 
pability of  self-protection  and  the  subsist- 
ence of  an  obligation  to  protect  being  ma- 
terial (Clark  &  M.  Crimes,  579).  Intoxica- 
tion of  wife  making  her  helpless  is  no  de- 
fense. Territory  v.  Manton,  8  Mont.  95. 
Duty  was  not  withdrawn  by  mutual  separa- 
tion, to  protect  sick  and  unprotected  wife 
specially  needing  help,  of  which  husband 
was  notified.  Reg.  v.  Plummer,  1  Car.  &  K. 
600,  cited  61  L.  R.  A.   293. 

Query:  In  the  absence  of  statute,  what 
if  any  crime  is  committed  by  a  husband  who 
so  neglects  his  wife  that  physical  injury 
results  where  had  she  died  it  would  have 
been  manslaughter  or  murder?  The  ques- 
tion is  academic  but  very  pertinent  to  the 
doctrine  of  Territory  v.  Manton,  8  Mont.  95, 
that  by  passive  inactivity  in  the  presence  of 
duty  the  husband  makes  the  violence  of  the 
elements  his  instrument.  Could  he  by  the . 
same  reasoning  be  made  guilty  of  an  assault? 
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IMPLIED  CONTRACTS. 


i  1.     Definitions  and  Distinctions   (1690). 

§  a.  Work  and  Labor  or  Services  and  Ma- 
terial Furnished  (1690).  Under  Express  Con- 
tract (1690).  Under  Unfinished  Contract 
(1691).  Services  by  Member  of  Family 
(1691).  Under  Contracts  "Within  the  Statute 
of  Frauds  (1691).  Unconscionable  Contract 
(1691).     Amount  of  Recovery  (1691). 


$  3.  Honeys  Had  and  Received  and  Money 
Paid  (169a).  Money  Paid  on  a  Contract  Sub- 
sequently Broken  (1693).  By  Mistake  (1693). 
Illegal  Contracts  (1694).     Loans  (1694). 

§  4.    TTse  and  Occupation  (1694). 

§  B.  Torts  Wblcli  may  be  "Waived  and 
Sned  as  Implied  Contracts  (1695). 

§  6.     Remedies  and  Procedure  (1695). 


TMs  article  treats  only  of  the  so  called  quasi  contracts  or  contracts  implied 
in  law.  Contracts  implied  in  fact  and  therefore  real  contracts  are  treated  under 
the  appropriate  head.^'' 

§  1.  Definitions  and  distinctions.^^ — ^An  implied  contract  is  such  a  one  as 
reason  and  justice  dictate  and  which,  therefore,  the  law  presumes  that  every  man 
undertakes  to  perform.'* 

§  2.  Work  and  labor  or  services  and  material  furnished.'^ — Where  one  per- 
forms services'^  or  furnishes  goods''  to  another  at  his  request  without  any  agree- 
ment as  to  remuneration  or  price,  the  law  implies  a  promise  to  pay  a  just  and 
reasonable  compensation  therefor;  so  also  an  implied  contract  arises  where  one 
requests  another  to  perform  services  for  the  benefit  of  a  third  person,'*  but  not 
where  services  are  rendered  under  circumstances  indicating  that  no  compensation 
was  intended  or  expected.'*  Where  a  person  receiving  attendance  under  an  ex- 
press contract  becomes  insane,  the  agreement  ceases,  ipso  facto,  but  the  law  im- 
plies a  liability  for  the  value  of  subsequent  care  as  well  as  for  additional  services 
necessitated  by  the  changed  conditions.^ 

Under  express  contract.^ — Since  a  party  cannot  sue  on  one  cause  of  action 
and  recover  on  another,  a  recovery  on  a  quantum  meruit  cannot  be  had  for  serv- 
ices rendered  under  an  express  contract,'  unless  the  proof  fails  to  establish  the 
express  contract  but  shows  the  rendition  of  services*  which  were  beneficial  to  and 


In  Clark  &  M.  Crimes,  415,  it  is  said  that  as- 
sault may  be  committed  by  exposure  of  an 
"Infant  or  other  helpless  person"  to  in- 
clemency of  the  weather.  Citing  Reg.  v. 
March,  1  Car.  &  JC  496,  where  an  infant 
was  so  exposed. 

9i9.    See  Contracts,  3   Curr.  I*  805. 

93.     See   2  Curr.  Xi.   285. 

04.  Cyo.  Law  Diet.  See  2  Curr.  L.  285, 
citing  Hammon,  Contracts. 

05.  See   2  Curr.   L.   286. 

06.  Implied  contract  by  a  mistress  to  pay 
a  domestic  servant  for  extra  services  ren- 
dered. Blwell  V.  Roper  [N.  H.]  58  A.  507; 
Strong  V.  Eggert  [Neb.]  99  N.  W.  647.  "Where 
services  are  rendered  for  one's  benefit  at  his 
request,  there  is  an  implied  contract  to  pay 
what  they  are  reasonably  worth.  Oliver  v. 
Jessup's  Estate  [Mich.]  100  N.  "W.  900.  Evi- 
dence held  sufficient  to  entitle  an  architect 
to  recover  for  plans  and  specifications  of 
a  building  submitted  but  not  used  because 
the  proposed  builder  did  not  have  the  money 
to  build.     Adamo  v.  Blohm,  89  N.  T.  S.   644. 

07.  In  assumpsit  on  a  quantum  valebat, 
a  finding  that  goods  were  sold  and  delivered 
to  defendant  is  a  sufficient  finding  of  a 
promise  to  pay.  Andresen  v.  Upham  Mfg. 
Co.  ["Wis.]  98  N.  "W.  518.  Labor  and  ma- 
terials in  a  plumbing  job.  Hurley  v.  Maoey, 
94  App.   Div.   9,    87  N.  T.   S.    924. 

08.  Where  one  ordered  another  to  re- 
pair   a    machine    belonging    to    a    third    per- 


son, the  party  giving  the  orders  is  liable 
for  the  services  rendered.  Brinkley  Car 
"Works  Mfg.  Co.  v.  Farrell  [Ark.]  80  S.  "W. 
749. 

99.  "Where  an  old  friend  unsolicited  ren- 
dered services  during  a  last  illness  while 
deceased  was  surrounded  by  his  relatives. 
Teawalt  v.   Ramey's  Ex'x   ["Va.]   48  S.  E.   505. 

1.  "Waldron  v.  Davis  [N.  J.  Err.  &  App.] 
58  A.  293. 

2.  See    2    Curr.    L.    287. 

3.  Promoters  of  a  scheme  to  consolidate 
certain  corporations  rendered  services  un- 
der an  agreement  that  their  compensation 
was  contingent  on  performance  of  certain 
conditions  not  performed.  Fry  v.  Miles  [N. 
J.  Err.  &  App.]  59  A.  246.  "Where  evidence 
as  to  the  terms  of  an  express  contract  was 
confiicting,  it  was  error  to  submit  the  right 
to  recover  under  a  quasi  contract.  "Wil- 
liamson V.  Smith  &  Co.  [Tex.  Civ.  App.]  79 
S.'  "W.  51.  Evidence  held  to  show  that  one 
had  a  cause  of  action  as  assignee  of  a  mort- 
gage and  not  for  money  paid  for  the  benefit 
of  a  decedent  at  his  request.  In  re  Devries' 
Estate  [Neb.]  97  N.  W.  590.  In  an  action 
for  the  value  of  steam  furnished,  evidence 
held  to  show  that  there  was  an  express 
contract  under  which  It  was  furnished. 
Union  Hosiery  Co.  v.  Hodgson,  72  N.  H.  427, 
67    A.    384. 

4.  Baumann  v.  Manhattan  Consumers' 
Brew.  Co.,  97  App.  Div.  470,  89  N.  T.  S. 
1088. 
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accepted  by  the  defendant;"  and  where  an  express  contract  is  fully  executed,  ex- 
cept the  payment  of  the  stipulated  price,  assumpsit  can  be  maintained  to  recover 
it."  There  is  no  implied  promise  to  pay  for  extra  labor  and  materials  furnished 
under  an  express  contract.' 

Under  unfinished  contract.' — Where  services  are  rendered  under  an  express 
contract  and  the  person  receiving  the  benefit  fails  to  comply  with  its  terms"  or 
terminates  it  by  wrongful  discharge^"  or  by  revocation  of  authority  to  act  under 
it,^^  the  law  implies  a  promise  to  pay  the  reasonable  value  of  services  rendered 
providing  such  services  were  to  have  been  compensated.^^  Where  an  express  con- 
tract is  terminated  by  death,  only  the  reasonable  value  of  services  rendered  under 
it  can  be  recovered.^^ 

Services  by  member  of  family.^*' — The  law  does  not  imply  a  contract  to  pay 
for  services  rendered  to  each  other  by  members  of  a  family  living  as  one  house- 
hold,^" unless  the  presumption  that  such  servicQ^  are  gratuitous  is  rebutted  by 
the  character  of  previous  transactions  between  the  parties.^* 

Under  contracts  within  the  statute  of  frauds." — The  reasonable  value  of  serv- 
ices rendered  under  an  oral  contract,  vdthin  the  statute  of  frauds  may  be  recov- 
ered,^* unless  the  right,  in  the  specific  instance,  is  denied  by  the  statute.^® 

Uncofiscionable  contract. — The  law  implies  a  promise  to  pay  the  reasonable 
value  of  services  rendered  under  an  unconscionable  contract.^" 

Amount  of  recovery. ^^ — Only  what  the  services  were  reasonably  worth  can  be 
recovered.^^    There  can  be  no  recovery  without  proof  of  the  reasonable  value"'  and 


5.  In  an  action  on  a  contract  where  a, 
complaint  contains  the  common  counts.  If 
It  appear  that  the  defendant  accepted  the 
■work  and  it  was  beneficial,  a  recovery  may 
be  had  for  the  value  of  the  work  and  ma- 
terials furnished  even  though  it  appear  that 
the  contract  was  not  performed.  Matthews 
V.   Farrell   [Ala.]    37   So.   325. 

6.  Wilson  V.  "Wilson  [Mo.  App.]  80  S.  W. 
711. 

T.  Where  the  defendant  testified  that  he 
had  not  authorized  extra  work  nor  agreed 
to  pay  for  it,  an  instruction  that  recovery 
therefor  could  be  had  was  erroneous.  Wil- 
liamson V.  Smith  &  Co.  [Tex.  Civ.  App.]  79 
S.   W.   51. 

8.  See    2   Curr.   L.   288. 

9.  Breach  of  contract  to  provide  for  an 
adopted  child  by  will.  Clark  v.  West,  96 
Tex.  437,  73  S.  W.  797.  Where  contrary  to 
her  promise  a  testatrix  failed  to  make  pro- 
vision in  her  will  for  services  rendered. 
Bair  v.  Hager,  97  App.  Div.  358,  90  N.  Y.  8. 
27. 

10.  James  v.  Parsons,  Rich  &  Co.  [Kan.] 
78  P.   438. 

11.  Real  estate  brokers  were  to  have  com- 
missions on  rents  collected  for  premises 
rented.  After  they  rented  the  premises  the 
owner  revoked  their  authority.  New  Ka- 
nawha Coal  &  Min.  Co.  v.  Wright  [Ind.]  72 
N.  B.  550.     Complaint  held  sufficient.     Id. 

12.  On  breach  of  a  contract  by, the  terms 
of  which  one  was  to  do  certain  work  for 
nothing  in  consideration  of  being  allowed 
to  do  other  work  for  the  prestige  it  would 
give  his  business,  a  recovery  on  a  quantum 
meruit  cannot  be  had  for  the  first  work  per- 
formed without  proof  that  the  prestige  to 
be  gained  would  be  of  value.     Kaufman  Ad- 


vertising Agency   v.    Snellenburgh,    43   Misc. 
317,  88   N.  T.    S.   199. 

13.  Attorney  died  before  completing  the 
contract  under  which  he  was  employed. 
Johnston  v.  Bernalillo  County  Com'rs  [N.  M.] 
78  P.  43. 

14.  See  2  Curr.  L.   289. 

15.  Between  parent  and  child  there  can 
be  no  recovery  by  the  child  for  services 
rendered  in  the  absence  of  an  express  con- 
tract.    Meyers   v.   Meyers    [Ala.]    37   So.   451. 

16.  Parties  always  dealt  with  each  other 
as  debtor  and  creditor.  Waldron  v.  Davis 
[N.  J.  Err.  &  App.]  58  A.  293.  Where  a'son 
contracted  to  care  for  his  father  during  the 
last  years  of  his  life,  the  son's  w^ife  can 
recover  from  the  father's  estate  for  extra 
services,  made  necessary  by  his  weakness. 
Durr  V.  Durr  [Ky.]  82  S.  W.  581. 

17.  See  2  Curr.  L..   287,  n.   11. 

18.  Booker  v.  HefEner,  95  App.  Div.  84, 
88   N.    T.    S.    499. 

19.  Broker's  commissions  for  selling  land 
under  parol  authority  cannot  be  recovered  in 
New  Jersey.  Leimbach  v.  Regner  [N.  J. 
Law]  57  A.  138. 

SO.     Haskell   v.    Smith,    86    N.   T.   S.    779. 

21.  See  2  Curr.   L.   289. 

22.  $930  held  excessive  for  services  ren- 
dered an  invalid  morning  and  evening  for 
16  months.  Oliver  v.  Jessup's  Estate  [Mich.] 
100  N.  W.  900.  Where  no  price  for  the 
work  was  agreed  upon  a  contractor  cannot 
by  employing  inexperienced  men  run  up  an 
excessive  bill.  Lozler  Motor  Co.  v.  Mac- 
intosh, 88  N.  T.  S.  382.  Where  the  price 
of  services  is  not  agreed  upon,  the  law  im- 
plies that  the  promisor  will  pay  what  they 
are  reasonably  worth.  Elwell  v.  Roper  [N. 
H.]    58    A.    507. 

23.  Salzstein  v.  Kleinberg,  88  N.  T.  S.  1011. 
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character  of  the  services  rendered,"  the  burden  of  which  must  be  sustained  by  one 
seeking  to  recover.^" 

§  3.  Moneys  had  and  received  and  money  paid.^" — ^Where  one  has  in  hia 
possession  money  which  belongs  to  another'''  and  which  in  equity  and  good  con- 
science he  has  no  right  to  retain,^.*  it  may  be  recovered  by  the  owner.  The  man- 
ner in  which  it  was  received  by  him  is  immaterial/'  but  there  must  be  such  a 
privity  that  the  law  will  imply  a  promise,'"  and  where  he  received  it  from  a  third 
person,  such  third  person  must  have  stood,  toward  the  party  entitled,  in  a  fiduciary 
capacity.'^  Where  one  pays  money  for  the  use  of  another'"  or  at  his  request,''  there 
is  an  implied  promise  that  it  will  be  repaid,  but  not  where  money  is  expended  for 
another's  benefit  without  his  request.'*  A  subsequent  promise  to  repay  money 
paid  by  another  for  one's  benefit  is  not  equivalent  to  a  previous  request.'^ 


24.  Sayers  v.  Crane  [Mo.  App.].  81  S.  W. 
473.  Evidence  that  testatrix  wore  silk  tea 
gowns  and  dresses  that  required  a  great  deal 
of  laundering-  Is  admissible  to  show  the 
character  and  extent  of  services  rendered. 
Id. 

25.  Value  of  labor  performed.  La  Cagnina 
V.  Kelly,  88  N.  T.  S.  389.  Amount  of  work 
done.  MoKnight  v.  Newell,  207  Pa.  562,  57  A. 
39..  Where  plaintiff  introduced  no  evidence  of 
the  value  of  his  services,  he  was  entitled  to 
judgment  for  the  amount  defendant  sug- 
gested was  the  reasonable  value.  Mulligan 
v.  Tobin,  87  N.  T.  S.  406.  One  suing  for 
labor  and  material  must  show  that  they  were 
furnished  under  a  contract  requiring  the 
defendant  to  pay  for  them.  Morrill  &  W. 
Const.  Co.  v.  Boston  [Mass.]   71  N.  B.  550. 

26.  See    2   Curr.   L.   290. 

27.  Baltimore  &  O.  R.  Co.  v.  Burke,  102 
Va.  643,  47  S.  E.  824.  Money  forwarded  to 
a  purchasing  factor  not  used  by  him  in  pur- 
chasing goods.  Carsey  &  Co.  v.  Farmer, 
25  Ky.  L.  R.  1965,  79  S.  W.  245.  Where 
money  was  given  to  a  woman  as  a  wedding 
present  and  she  returned  it  to  the  donor  un- 
der an  agreement  that  it  should  be  returned 
to  her  on  demand.  Kaufman  v.  Rosenshine, 
97 'App.  Div.  514,  90  N.  T.  S.  205.  Where 
a  trustee  of  a  partnership  paid  to  a  cred- 
itor an  amount  In  excess  of  his  claim,  a 
partner  who  had  made  payments  on  such 
claim  from  personal  funds  could  recover. 
Langhorne  v.  McGhee  [Va.]  49  S.  B.  44. 
Where  a  debtor  gave  his  creditor's  agent  a 
check  for  an  amount  exceeding  the  debt 
and  accepted  the  agent's  personal  check  for 
the,  difference  and  such  check  was  dishon- 
ored, nines  v.  New  York  &  B.  Brew.  Co., 
90  N.  Y.  S.  362.  Money  paid  to  another  for 
a  certain  purpose  and  by  him  used  to  pro- 
mote his  own  Interests.  Empire  Mill.  & 
Min.  Co.  V.  Tombstone  Mill.  &  Min.  Co.,  131 
F.  339.  Where  a  receiver  pays  an  attor- 
ney the  sum  allowed  by  the  court  for  his 
services,  there  is  an  implied  promise  to  re- 
pay any  excess  should  the  allowance  be  re- 
duced by  a  subsequent  adjudication,  and 
hence  interest  on  such  excess  runs  from  the 
time  of  payment.  Harrigan  v.  Gilchrist 
[Wis.]  99  N.  W.  909.  Where  one  indorsed 
a  check  payable  to  himself  because  of  rep- 
resentations that  it  had  been  made  payable 
to  him  by  mistake,  he  can  recover  In  as- 
sumpsit for  money  had  and  received  with- 
out first  instituting  criminal  proceedings 
though   he   states   in   his   bill   of   particulars 


that  the  claim  was  for  "cash  obtained  by 
false  pretenses."  Hazard  v.  Hazard  [R.  I.] 
57  A.  1056.  Where  a  clerk  of  court  paid 
money  in  his  hands  to  the  attorney  of  a 
party  to  whom  it  did  not  belong  and  the 
attorney  paid  it  to  his  client,  all  three  are 
liable  to  the  true  owner  whether  the  act 
was  the  result  of  intention  or  ignorance  of 
law.  Story  v.  Robertson  [Neb.]  98  N.  W. 
825.  Where  a  taxpayer  paid  a  double  as- 
sessment he  may  recover  after  the  abate- 
ment. Penobscot  Chemical  Fibre  Co.  v.  In- 
habitants  of   Bradley   [Me.]    59   A.    83. 

28.  It  need  not  be  alleged  that  one  so  re- 
ceiving money  agreed  to  receive  it  In  trust 
;Cor  the  true  owner.  Boos  v.  Lang  [Ind.] 
71  N.  B.   120. 

29.  Where  a  bank  credited  deposits  to  an 
indebted  depositor  with  notice  that  the 
funds  belonged  to  another.  York  v.  Farm- 
ers' Bank  [Mo.  App.]  79  S.  W.  968.  If  it 
can  be  traced  Into  his  hands,  it  is  Imma- 
terial that  it  was  not  received  by  him  In 
the  first  instance.  Cole  v.  Bates  [Mass.]  72 
N.  E.   333. 

30.  There  is  no  privity  where  one's  agent 
without  his  authority  indorses  his  checks 
which  are  cashed  by  a  banker  who  receives 
the  money  from  the  banks  on  which  the 
checks  were  drawn.  Baltimore  &  O.  R.  Co. 
V.  Burke,  102  Va.  643,  47  S.  B.  824.  Money 
paid  on  a  judicial  order  or  Judgment  sub- 
sequently set  aside  cannot  be  recovered  from 
a  third  party  to  whom  it  has  been  paid  In 
settlement  of  a  debt.  Harrigan  v.  Gilchrist 
[Wis.]  99  N.  W.  909.  A  claim  due  one  sen- 
tenced to  life  imprisonment  was  paid  to  the 
guardian  of  his  children.  Held,  he  could 
not  recover  from  the  guardian.  Finn  v.  Ad- 
ams   [Mich.]    101    N.   W.    533. 

31.  One  entitled  to  a  bank  deposit  could 
not  recover  where  the  bank  made  an  In- 
valid payment  to  the  administrator  of  her 
husband's  estate  and  he  paid  it  to  a  lega- 
tee.    Cole  V.  Bates  [Mass.]   72  N.  B.   333. 

32.  Where  one  agreed  to  assume  a  mort- 
gage on  a  farm  purchased  and  the  incum- 
brance was  larger  than  that  specified  in  the 
contract.  Wilson  v.  Wilson  [Mo.  App.]  80 
S.  W.  711. 

33.  McNerney  v.  Barnes  [Conn.]  58  A. 
714.  The  consideration  received  by  the  per- 
son for  whose  benefit  the  money  was  paid 
Is  immaterial.  Id.  In  an  action  by  one  for 
money  paid  for  the  use  of  another,  proof 
that  payment  was  made  by  giving  a  receipt 
for  a  debt  owed  him  by  the  creditor  of  the 
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The  burden  throughout  the  trial  is  on  one  seeking  to  recover  to  establish  his 
case,'*  and  where  a  general  denial  is  pleaded,  he  must  show  that  defendant  has 
received  the  money.'' 

Money  paid  on-  a  contract  subsequently  brohen.^^ — There  is  an  implied  con- 
tract to  repay  money  paid  on  a  contract  subsequently  rescinded,'"  or  broken  by  thf 
vendor,*"  or  terminated  by,  mutual  consent  of  the  parties.*^  And  where  the  ven- 
dee is  not  in  default,  tender  of  the  unpaid  purchase  price  is  not  a  condition  prece- 
dent to  the  commencement  of  the  action,*^  but  forfeit  money  paid  on  a  contract*" 
or  money  paid  for  an  option**  cannot  be  recovered  where  the  party  receiving  it  is 
not  in  default. 

A  voluntary  payment  of  an  illegal  claim*"  made  with  full  knowledge  of  all 
the  facts**  cannot  be  recovered,  unless  so  provided  by  statute.*'  This  rule  does 
not  apply  to  a  payment  made  to  the  court  through  the  hand  of  its  officer.*' 

By  mistahe.*' — ^An  implied  contract  arises  to  repay  money  paid  under  a  mutual 
mistake  of  fact."*"    Municipal  corporations  come  within  the  operation  of  this  rule,"^' 


person  for  whose  benefit  the  money  was 
paid  is  not  a  variance  from  the  bill  which 
alleged    payment   of   cash.      Id. 

34.  Where  one  who  was  to  take  title  to 
land  In  trust  for  another  paid  for  an  ab- 
stract and  advice  of  counsel.  Lucia  v.  Ad- 
ams  [Tex.  Civ.  App.]    82  S.  W.  335. 

35.  Massachusetts  Mut.  Life  Ins.  Co.  v. 
Green,   185  Mass.   306,   70  N.  B.   202. 

36.  Though  indorsements  show  overpay- 
ment of  a  note,  the  burden  is  on  one  seek- 
ing to  recover  such  overpayment  to  estab- 
lish his  case.  Glbbs  v.  Farmers'  &  M.  State 
Bank,  123  Iowa,  736,  99  N.  W.   703. 

37.  Where  a  wife  had  authorized  her  hus- 
band to  discount  notes,  evidence  that  de- 
fendant discounted  such  notes  would  not 
authorize  the  jury  to  believe  that  the  hus- 
band after  receiving  the  money  had  deposit- 
ed with  the  defendant.  Nelson  v.  First  Nat. 
Bank,   139   Ala.    578,   36   So.   707. 

38.  See   2   Curr.   L.    291. 

39.  Goods  returned  because  not  as  war- 
ranted. Weil  V.  Stone  [Ind.  App.]  69  N.  B. 
698.  Evidence  of  the  market  value  of  the 
goods  at  time  and  place  of  delivery  was 
immaterial.      Id. 

40.  On  vendor's  breach  of  contract  to  con- 
vey, purchase  money  paid  can  be  recovered. 
Kicks  v.  State  Bank  of  Lisbon,  12  N.  D. 
576,  98  N.  W.  408. 

41.  Defendant  held  not  entitled  to  credit 
for  timber  left  on  land,  under  a  contract 
whereby  plaintiff  was  to  be  reimbursed 
for  payment  of  defendant's  debt  by  timber 
from  such  land,  in  action  for  difference  be- 
tween amount  paid  and  value  of  timber  cut, 
it  appearing  that  timber  so  left  was  of 
greater  value  than  that  at  which  it  had  been 
placed  by  the  contract.  Bennett  v.  Ryan,  25 
Ky.  L.  R.  1774,  78  S.  W.   892. 

42.  Kicks  V.  State  Bank  of  Lisbon,  12  N. 
D.    576,   98  N.   W.    408. 

43.  Contract  to  deliver  cattle.  Bager  v. 
Mathewson   [Nov.]   74  P.   404. 

44.  Bunch  v.  Elizabeth  City  Lumber  Co., 
134  N.    C.   116,    46    S.   B.    24. 

45.  See   2   Curr.   L.   291. 

Payment  of  an  invalid  lien  so  that  a  loan 
could  be  negotiated  is  voluntary.  Neufeld 
V  New  York,  93  App.  Div.  591,  87  N.  T.  S. 
900.  Money  paid  for  excessive  publication 
of     an      election     proclamation.      Vindicator 


Printing  Co.  v.  State,  68  Ohio  St.  362,  67  N. 
B.  733.  Where ,  payment  for  medical  serv- 
ices w^as  made  to  one  who  was  not  a  physi- 
cian, it  could  not  be  recovered  back  without 
proof  that  the  payee  falsely  represented 
himself  to  be  a  physician  and  had  thereby 
induced  his  employment.  Gaither  v.  Llnd- 
sey  [Tex.  Civ.  J^pp.]  83  S.  W.  225.  Pay- 
ment for  a  permit  to  construct  a  vauit, 
such  permit  not  being  required.  Wolff  v. 
New  York,  92  App.  Div.  449,  87  N.  Y.  S. 
214. 

Notei  Illegal  taxes  if  paid  under  protest 
may  be  recovered  back  (Gebhart  v.  Bast 
Saginaw,  40  Mich.  336;  Stephens  v.  Danials, 
27  Ohio  St.  527;  Hersey  v.  Barron,  37  Wis. 
75;  North  Carolina  R.  Co.  v.  Alamance,  77 
N.  C.  4),  or  If  payment  is  made  in  ignorance 
of  their  Illegality  (Newport  v.  Ringo  [Ky.] 
10  S.  W.  2). — From  note  to  State  v.  Nelson 
[Minn.]  4  L.  R.  A.  300. 

46.  Payment  of  usurious  Interest.  Beach 
V.  Guaranty  Sav.  &  Loan  Ass'n,  44  Or.  530, 
76  P.  16.  Where  there  is  no  evidence  of  an 
usurious  agreement,  interest  in  excess  of 
the  legal  rate,  voluntarily  paid  by  a  bor- 
rower cannot  be  credited  on  the  principal, 
but  payment  of  notes  can  be  resisted  until 
the  question  of  usury  is  determined.  Bos- 
worth  V.  Kinghorn,  94  App.  Div.  187,  87  N. 
T.  S.  983.  Payment  of  void  assessment  can- 
not be  recovered  until  assessment  is  set 
aside.  McCall  v.  Rochester,  44  Misc.  129,  89 
N.   Y.   S.    766. 

47.  93  Ohio  laws,  p.  408,  clothes  the 
prosecuting  attorney  with  power  to  recover 
money  illegally  drawn  from  the  treasurer. 
Vindicator  Print.  Co.  v.  State,  68  Ohio  St.  362, 
67  N.  E.  733. 

48.  Borrowing  member  of  an  insolvent 
building  association  paid  an  amount  in  ex- 
cess of  his  debt  to  the  receiver.  People  v. 
New  York  Bldg.  Loan  Banking  Co.,  45  Misc. 
4,  90  N.  Y.  S.  809.  Expenses  of  proceedings 
to  recover  should  be  borne  by  the  borrow- 
ing  member.     Id. 

49.  See    2  Curr.   L.    291. 

50.  Where  one  made  a  double  payment 
for  services  rendered  without  knowing  at 
the  time  of  the  second  payment  that  payment 
had  already  been  made.  Phelps,  Dodge  &  Co. 
V.  Miller  [Tex.  Civ.  App.]  83  S.  W.  218.  Where 
the  only  question  was  whether  money  souerht 
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but  the  rule  has  no  application  where  money  of  a  municipality  has  been  paid  out 
in  violation  of  law  of  which  the  payee  had  full  notice ;°^  for  payments  made  under 
a  mistake  of  law  cannot  be  recovered  back'^  unless  otherwise  provided  by  statute."* 
This  rule  is  not  followed  in  Kentucky  where  one  receiving  money  cannot,  in  good 
conscience,  retain  it.°° 

Illegal  contracts. ^^— Money  placed  in  the  hands  of  another  for  an  illegal  pur- 
pose cannot  be  recovered,"'  but  otherwise  where  the  party  repents  of  his  unlawful 
design  before  it  is  carried  into  efEect."' 

Loans.^" — Where  money  is  loaned,  an  express  promise  for  its  repayment  is 
necessarily  inferred  from  the  nature  of  the  transaction.^" 

§  4.  Use  and  occupation.^^ — Where  one  occupies  lands  of  another,  the  owner 
is  entitled  to  recover  for  their  use,'''  and  the  occupant  for  the  value  of  his  improve- 
ments.'^    An  action  for  use  and  occupation  cannot  be  maintained  unless  the  rela- 


te be  recovered  was  a  duplicate  payment  or 
had  been  paid  for  services  not  covered  by 
the  prior  payment,  it  was  immaterial  wheth- 
er defendant  had  been  paid  too  much  or  too 
little.  Id.  Where  debtor  made  a  double 
payment  to  his  creditor  it  is  only  neces- 
sary for  him  to  demand  the  repayment  be- 
fore bringing  action.  Johnson  v.  Saum,  123 
Iowa,  145,  98  N.  W.  599.  Overpayment  as 
result  of  mutual  mistake  as  to  the  quantity 
of  land  conveyed  at  a  certain  price  per  acre, 
though  the  deed  recited  a  lump  sum  as  the 
consideration.  Butt  v.  Smith  [Wis.]  99  N. 
W.  328.  Neither  the  doctrine  of  voluntary 
payment  (Civ.  Code  1895,  5  3732),  nor  the  rule 
of  caveat  emptor,  is  applicable  in  case  of 
overpayment  due  to  a  mistake  as  to  the 
weight  of  cotton  purchased.  McRae  Oil  & 
Fertilizer  Co.  v.  Stone,  119  Ga.  516,  46  S.  B. 
668.  Evidence  that  the  vendor  did  not  con- 
sent that  the  cotton  bought  should  be  re- 
weighed  was  irrelevant.  Id.  A  payment  of 
a  subscription  prior  to  the  performance  of 
conditions  on  which  it  was  to  become  due 
raises  an  Implied  promise  to  repay  if  such 
conditions  are  never  performed.  This  is  not 
a  payment  under  a  mistake  of  law.  Larrlmer 
r.  Murphy  [Ark.]  32  S.  W.  168.  Bank  cashed 
a  draft  on  an  incorrect  advice  »lip  from  its 
New  York  correspondent.  First  Nat.  Bank  v. 
Edwards  [Tex.  Civ.  App.]  81  S.  W.  641. 

SI.     Painter  T.  Polk  County,  tl  Iowa,   342. 

Ba.  Claims  not  audited  nor  allowed.  H«ath 
V.  Albrook,  123  Iowa,  659,  98  N.  W.  619. 

ES.  Obligation  which  one  was  morally  but 
not  legally  bound  to  pay.  Ruppel  v.  Kissel, 
24  Ky.  I..  K.  2J71,  74  S.  W.  220.  Where 
both  parties  to  the  transfer  of  a  lease  of 
school  lands  supposed  it  was  valid,  recovery 
of  the  price  paid  could  not  be  had  where 
the  lease  was  subsequently  shown  to  be 
void.  Scott  V.  Slaughter  [Tex.  Clr.  App.] 
80  S.  W.  643.  One  who  takes  a  void  asaign- 
ment  of  a  life  insurance  policy  cannot  re- 
cover premiums  paid  thereon  by  him,  where 
the  insurance  company  accepted  them  under 
belief  that  the  assignment  was  valid.  Bruer 
v.  Kansas  Mut.  Ufe  Ins.  Co.,  100  Mo.  App. 
540,  75  S.  W.   380. 

54.  Where  relief  from  a  mistake  of  law 
is  granted  by  statute  the  proof  must  con- 
form to  the  statute  under  which  the  ac- 
tion Is  brought.  Bottego  T.  Carroll  [Mont.] 
77  P.   430. 

55.  Diversion    of    taxes    under    an    uncon- 


stitutional statute  may  be  recovered.  Board 
of  Trustees  of  Public  Library  of  Covington 
V.  Board  of  Education  of  Covington,  25  Ky. 
L.   R.   341,  75   S.  W.   225. 

66.    See  2   Curr.   L.   291. 

Note:  Money  paid  on  an  illegal  contract 
may,  while  the  contract  remains  executory, 
be  recovered  back.  Vescher  v.  Yates,  11 
Johns.  [N.  Y.]  29;  Morgan  v.  GrofE,  4  Barb. 
[N.  Y.]  524;  Edgar  v.  Fowler,  3  Bast,  225; 
Utica  Ins.  Co.  v.  Kip,  8  Cow.  [N.  T.]  20.— 
From  note  to  Adams  v.  Irving  Nat.  Bank 
[N.   Y.]   6  L.  R.  A.  493. 

57.  Where  one  placed  money  in  the  hands 
of  another  for  the  purpose  of  effectuating 
a  fraud  on  the  creditors  of  a  third  person. 
Bryant  v.  WUcox  [Mich.]  100  N.  W.  918. 

58.  Money  staked  as  a  wager  may  be  re- 
covered where  it  is  demanded  before  the 
event  on  which  it  was  wagered  is  decided. 
Wright  V.   Stewart,   130   F.   905. 

6i».     See   2  Curr.  L.   293. 

60.  Evidence  held  to  show  that  money 
given  fcy  a  wife  to  her  husband  was  a  loan 
and  not  a  gift.  Cox  v.  Cox  [N.  H.]  68  A. 
504.  Evidence  held  to  show  a  loan  made  t» 
one  through  the  Intermediary  of  another. 
Bacom*  v.  Black  [Cal.]  70  P.  620.  Evidence 
that  ene's  bank  account  did  not  show  a  de- 
posit corresponding  to  the  alleged  loan  is 
admissible.  Wright  T.  Davis,  72  N.  H.  448, 
67  A.   816. 

•1.     Sm  2  Curr.  L.   21 S. 

CZ.  A  possessor  in  good  faith  Is  entitled 
to  recover  his  improvements  and  taxes  paid 
and  the  owner  is  entitled  to  recover  rents 
and  revenues.  George  v.  Delaney,  111  La. 
760,  36  So.  8(4.  Under  Laws  1899,  c.  63,  S  13, 
providing  that  a  purchaser  at  execution  sale 
is  entitled  to  the  rents  which  shall  be  a 
credit  on  the  redemption  money  to  be  paid. 
In  regard  to  agricultural  land,  the  Judg- 
ment debtor  is  entitled  to  possession.  Held 
that  a  purchaser  who  had  not  received  the 
rents  was  not  liable  therefor  when  the  land 
was  redeemed.  Kennedy  T.  Trumble,  32 
Wash.   614,   78   P.   698. 

63.  Where  a  son  had  cultivated  his  moth- 
er's lands  under  an  agreement  for  part  of 
the  crops,  it  was  error  to  charge  him  for  the 
rental  value  of  the  lands  after  his  mother's 
death  without  giving  him  a  chance  to  show 
what  charges  he  was  entitled  to  have  set  oft 
for  taxes  paid  and  other  charges.  Burwell 
V.  BurweU   [Va.]    4»  S.  E.   68. 
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tion  of  landlord  and  tenant  exists  between  owner  and  occupant.'*  Eecovery  can- 
not be  had  for  use  and  occupation  the  right  to  which  was  expressly  reserved  in  a 
conveyance  of  the  premises."'  Only  the  reasonable  value  of  the  use  and  occupation 
can  be  recovered.'* 

§  5.  Torts  which  may  be  waived  and  sued  as  implied  contracts.^'' — ^Where 
one's  property  has  been  converted  by  another,  he  may  waive  the  tort  and  maintain 
an  action  on  the  implied  contract,"'  but  where  the  only  wrongful  act  is  a  direct 
and  forcible  intrusion,  the  tort  cannot  be  waived."" 

§  6.  Remedies  and  procedure.'"' — Eecovery  on  an  implied  contract  cannot 
be  had  in  an  action  for  tort.'^  A  coimt  for  money  paid  must  allege  that  it  was 
paid  at  defendant's  request.'^  In  an  action  to  recover  on  an  express  promise,  evi- 
dence of  the  reasonable  value  of  services  is  admissible  against  the  event  of  fail- 
ure to  prove  the  promise.'^  Limitations  do  not  commence  to  run  until  the  right 
to  recover  has  accrued,'*  and  where  by  mutual  agreement  payment  for  services  was 
to  be  deferred  imtil  the  death  of  the  employer,  limitations  did  not  commence  to 
run  until  his  death." 


INCEST. 

Though  the  statute  defines  incest  as  "fornication  or  adultery"  by  persons  re- 
lated within  the  specified  degree,  it  is  incest  if  the  intercourse  be  accomplished 
by  force.'®  A  statute  not  requiring  that  the  parties  know  of  the  relationship  is 
valid." 

An  information  alleging  "sexual  intercourse"  instead  of  the  statutory  words 
"fornication  or  adultery"'  is  good."  Knowledge  of  the  relationship  by  the  par- 
ties when  not  required  by  statute  need  not  be  alleged." 

Evidence.^' — ^If  the  intercourse  be  accomplished  by  force,  the  female  is  not 
an  accomplice,'^  but  if  she  consents,  conviction  cannot  be  had  on  her  uncorroborated 
testimony,"  and  it  is  enough  that  she  made  no  objection,  though  she  was  not  actu- 


64.  Cambridge    Lodge    No.    9,    K.    P.,    r. 

Routh    [Ind.]    71   N.   B.   148. 

65.  Becker  v.  Davis,   87  N.   T.  S.   ii2. 

66.  Accounting  between  partleo  whc;  had 
made  an  oral  exchange  of  lands.  Cooper  T. 
Cooper   [Ky.]    82   S.  W.   875. 

67.  See   2  Curr.   K   29S. 

68.  Crops  converted.  Goodwin  T.  Clover, 
91  Minn.  438,  98  N.  W.  322.  An  action  for 
money  had  and  received  may  be  maintained 
though  the  defendant  is  also  ruilty  of  con- 
version. York  V.  Farmers'  Bank  [Mo.  App.] 
79   S.   "W.    988. 

69.  Niles  V.   Brown    [K.  I.]   B»  A.  1030. 

70.  See   2   Curr.   L.   J94. 

Tl.  In  an  action  for  personal  Injuries,  re- 
covery for  medical  care  and  nursing  was 
sought  to  be  recovered  under  an  Implied 
maritime  contract.  Sanders  t.  Stimson  Mill 
Co..  84  Wash.  357,   76  P.  974. 

72.  Massachusetts  Mut.  Life  Ins.  Co.  v. 
Green,   185  Mass.   306,  70  N.  B.  202. 

73.  No  error  to  refuse  to  instruct  that 
plalntlft  could  not  recover  unless  he  proved 
an  express  promise  to  pay.  Bertelson  v. 
Hoffma-n  [Wash.]  77  P.  801.  Bvidence  of  the 
value  of  services  rendered  is  admissible 
under  a  count  In  Indebitatus  assumpsit.  City 
of  Newport  News  v.  Potter  [C.  C.  A.]  122 
F     321 

74.  Statute  of  Limitations  does  not  be- 
gin to  run  against  right  of  accommodation 
maker  to  recover  from  th«  co-maker  accom- 


modated until  payment  of  note  by  such  ac- 
commodation maker.  Leonard  v.  Leonard, 
138  Cal.  xlx,  70  P.  1071. 

7B.  Bair  v.  Hager,  97  App.  Dlv.  358,  9» 
N.  T.   S.   27. 

76.  People  T.  Stratton,  141  Cal.  604,  75  P. 
186.  To  the  contrary,  see  State  v.  Jarvis, 
20  Or.  437,   26  P.   302,  23  Am.   St.   Rep.   141. 

77.  Does  not  deny  due  process  by  creat- 
ing a  crime  without  criminal  Intent.  Stat* 
V.    Gllndemann,   34   Wash.    221,   75   P.   800. 

Jiotei  See  a  similar  holding  in  respect  to 
a  statute  making  It  a  felony  to  live  on  the 
earnings  of  a  prostitute.  State  v.  Zenner 
[Wash.]   77  P.  191. 

78.  People  V.  Stratton,  141  Cal.  604,  75  P. 
1(6. 

79.  State  V.  Gllndemann,  34  Wash.  221.  75 
P.  800;  People  v.  Koller,  142  Cal.  621,  76  P. 
BOO. 

80.  See   2  Curr.   L.   295,  n.   93-96. 

81.  People  V.  Stratton,  141  Cal.  604,  76  P. 
166. 

JTotei  To  the  same  eftect,  see  Schwartz 
V.  State  [Neb.]  91  N.  W.  190;  Porath  v.  State, 
90  Wis.  527,  47  Am.  St.  Rep.  954;  State  v. 
Kouhus,  103  Iowa,  720;  Smith  v.  State,  108 
Ala.  1,  54  Am.  St.   Rep.  140. 

82.  Tother  v.  State,  120  Ga.  204,  47  S.  B. 
555;   Durden  v.   State    [Ga.]    48   S.   B.   315. 

Xote:  To  the  same  effect,  see  State  v. 
Keller,  8  N.  D.  563,  73  Am.  St.  Rep.  775; 
Ratliff  V.  State  [Tex.  Cr.  App.]  60  S.  W.  666; 
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ated  by  the  same  intent  as  defendant.*'  Other  acts  of  intercourse  may  be  shown 
by  way  of  corroboration/*  but  subsequent  acts  on  which  indictments  are  pending 
are  inadmissible."*  Intercourse  by  the  woman  with  other  than  defendant  is  inad- 
missible except  to  rebut  the  inference  from  proof  that  her  physical  condition  shows 
that  she  has  had  intercourse  with  some  one.'°  Evidence  of  violence  not  connected 
with  any  sexual  act  is  inadmissible  where  it  does  not  appear  that  the  woman  yielded 
from  fear.*^    The  proof  of  relationship  need  not  be  direct.^* 


INCOMPETENCY. 


§  1.     Mental    'Weakness    Sufficient  to    Con- 
stitute Incapacity  (1696). 


§  2.     Effect  of  Incompetency  on   Contracts 
(16»7). 

§  3.    Remedies  and  Frocednre  (1697). 


Compe- 


Scope  of  topic. — This  topic  treats  only  of  incompetency  to  contract, 
tency  to  execute  a  will  is  treated  elsewhere.'" 

§  1.  Mental  weakness  sufficient  to  constitute  incapacity^"  must  be  such  that 
one  is  rendered  incapable  of  understanding  in  a  reasonable  degree  the  nature 
and  consequences  of  his  acts.°^  Mere  mental  weakness/^  excessive  use  of  intoxi- 
cating liquors,'^  or  old  age/*  does  not  per  se  render  one  incompetent,  unless 
his  mind  is  in  such  condition  that  he  does  not  comprehend  the  nature  or  effect 
of  his  acts."'  The  fact  that  a  party's  mind  was  impaired  by  drugs  does  not  in- 
validate the  contract  if  it  be  not  inequitable/'  but  one  in  a  confused  and  stupid 


Shelly  V.  State,  95  Tenn.  152,  49  Am.  St.  Rep. 
926.  In  Whittaker  v.  Com.,  95  Ky.  632,  it 
seems  to  be  held  that  a  minor  daughter  is 
so  far  under  her  father's  influence  that  she 
is  regarded  as  a  victim  rather  than  an  ac- 
complice  though   she   in   fact  consented. 

83.  Instruction  requiring  that  she  engage 
in  the  act  -with  the  same  intent  as  defend- 
ant held  error.  Clifton  v.  State  [Tex.  Or. 
App.]    79   S.  W.   824. 

84.  People  V.  Stratton,  141  Cal.  604,  75  P. 
166;  People  v.  KoUer,  142  Cal.  621,  76  P. 
500,  citing  many  cases. 

85.  Clifton  V.  State  [Tex.  Cr.  App.]  79  S. 
W.   824. 

86.  People  v.  Stratton,  141  Cal.  604.  75  P. 
166. 

87.  Clifton  V.  State  [Tex.  Cr.  App.]  79  S. 
W.    824. 

88.  Prima  facie  case  that  woman  was  de- 
fendant's daughter.  People  v.  Koller,  142 
Cal.   621,  76  P.   500. 

89.  See  Wills,  2  Curr.  L.  2076. 

90.  See  2  Curr.  L.  295.  See,  also.  Deeds, 
3  Curr.  L.  1056. 

91.  Nowlen  v.  Nowlen,  122  Iowa,  541,  98 
N.  W.  383.  If  a  grantor  understands  the 
nature  and  effect  of  a  deed,  he  is  not  In- 
competent to  execute  it.  Curtis  v.  Kirk- 
patriok  [Idaho]   75  P.  760. 

Sufficiency  of  evidence:  Evidence  held  to 
show  that  grantor  was  mentally  incompe- 
tent. Collins  V.  Toppin  [N.  J.  Eg.]  55  A. 
124  Evidence  held  to  sustain  finding  of 
capacity  to  convey  in  one  religiously  in- 
sane. Grlesy  v.  Veldhouse  [Iowa]  101  N. 
W  741  Evidence  held  to  show  a  grantor 
of' feeble  mind.  Walker  v.  Shepard,  210  HI. 
100  71  N  E  422.  Evidence  held  insufficient 
to  show  that  a  grantor  though  not  of  strong 
mind  was  incompetent.  Ice  v.  Ice  [Ky.]  83  S 
W  135  It  is  sufficient  to  show  a  mental 
deficiency  justifying  a  conclusion  that  the 
grantor  did  not  exercise  aeliberate  judg- 
ment     Paulus  V.  Reed,  121  Iowa,   224,  96  N. 


W.  757.  The  test  is,  did  the  grantor  have 
suflioient  capacity  to  understand  the  nature 
and  consequences  of  his  act.  Sawyer  v. 
White  [C.  C.  A.]  122  P.  223.  Epileptic  held 
incompetent.  Chaslavka  v.  Mechalek  [Iowa] 
99  N.  W.  154,  Evidence  held  sufllcient  -where 
decrepit  old  woman  allowed  filth  to  accumu- 
late in  her  house  and  was  careless  as  to  her 
personal  appearance.  She  had  formerly  been 
neat.     Osborn  v.  Osborn  [Iowa]  101  N.  W.  83. 

92.  Nowlen  v.  Nowlen,  122  Iowa,  541,  98 
N.  W.  383.  Mere  weakness  of  mind  is  in- 
sufficient. Tichy  V.  Simlcek  [Neb.]  95  N.  W. 
629. 

93.  ,It  must  be  shown  that  the  person  did 
not  at  the  time  comprehend  the  nature  of 
the  tranasction.  Curtis  v.  Kirkpatriok  [Ida- 
ho] 75  P.  760.  Evidence  held  insufficient  to 
show  that  a  person  who  was  sick  and  drank 
to  some  extent  was  incompetent.  Downey 
V.  Owen,  90  N.  Y.  S.  280.  Deed  from  feeble 
man  74  years  of  age  to  his  second  wife  whom 
he  married  two  years  before  held  valid. 
Hayman  v.  Wakeham  [Mich.]  94  N.  W.  1062. 
Intoxication  of  grantor  held  insufficient  to 
invalidate.  Watts  v.  Vansarit  [Md.]  58  A. 
433. 

94.  Deed  by  man  76  years  of  age  who  was 
feeble  and  relied  considerably  on  his  wife 
for  assistance  held  valid.  Nowlen  v.  Now- 
len, 122  Iowa,  541,  98  N.  W.  383.  Evidence 
held  insufficient  to  show  lack  of  capacity  in 
old  man  with  symptoms  of  dementia.  Aid- 
rich  V.  Steen  [Neb.]  98  N.  W.  445.  Deed  by 
aged  and  infirm  man  held  not  void  for  want 
of  mental  capacity.  Beamer  v.  Morrison, 
210  111.   443,   71  N.  E.   402. 

95.  Evidence  held  to  show  that  one  was 
mentally  incompetent  from  extreme  old  age 
to  have  the  control  of  her  person  or  prop- 
erty. Ziegler  v.  Bark  [Wis.]  99  N.  W.  224. 
Deed  by  a  man  70  years  of  age  set  aside  on 
ground  of  his  incompetency.  Bodelsen  v. 
Swensen,  206  111.  68,  68  N.  E.  1074. 
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mental  condition  may  be  incompetent.'^  The  question  as  to  whether  a  person  is 
competent  is  generally  for  the  jury."*  That  a  contract  entered  into  was  inequita- 
ble is  evidence  of  incompetency.**  Certificate  of  acknowledgment  is  no  evidence 
of  grantor's  mental  capacity.* 

§  2.  Effect  of  incompetency  on  contracts." — A  contract  entered  into  by  an 
incompetent  is  void.' 

§  3.  Remedies  and  procedure.* — ^Until  one  is  finally  adjudged  incompetent, 
he  may  maintain  an  action  in  his  own  name."  An  incompetent  suing  to  avoid  a 
deed  made  to  one  without  notice  of  his  incapacity,  must  as  a  condition  precedent 
to  relief,  return  the  consideration.'  One  who  was  a  party  when  an  incompetent 
executed  a  deed  is  estopped  from  questioning  its  validity.' 

htdecency,  lewdness  and  obscenity,  s 

Prostitution.' — "Living  a  life  of  prostitution"  means  habitually  engaging  in 
such  occupation.*"  To  authorize  commitment  to  the  reformatory  as  a  prostitute, 
the  woman  must  be  charged  as  such  and  not  as  a  vagrant,**  and  a  city  magistrate 
has  no  Jurisdiction.*''  Statutes  in  several  states  make  criminal  connivance  at 
prostitution  or  living  ofE  the  earnings  of  a  prostitute,  and  such  statutes  are  valid.*' 
An  indictment  in  the  language  of  the  statute  is  sufficient.** 

Obscene  words  or  publications.^^ — Words  not  obscene  in  their  ordinary  accepta- 
tion will  not  sustain  a  conviction  where  no  secondary  meaning  is  alleged  and 
proved.**  An  indictment  for  use  of  obscene  words  is  not  demurrable  because  it 
sets  forth  additional  words  not  obscene  used  in  the  same  conversation.*'  Proof 
of  posting  obscene  pictures  on  an  outhouse  near  a  dwelling  is  fatally  variant  from 
an  allegation  that  they  were  posted  on  the  dwelling.** 

Indecent  exposwe.^^ — It  is  not  necessary  that  the  exposure  be  in  fact  seen  by 
any  one  if  it  be  made  in  a  public  place."*    That  the  female  in  whose  presence  the 


96.  Oxford  v.  Hopson  [Ark.]  83  3.  W.  942. 

97.  Release  for  personal  injuries  pro- 
cured shortly  after  the  injury  and  after 
drugs  had  been  administered.  Bertrand  v. 
St.  Louis  Transit  Co.  [Mo.  App.]  82  S.  "W. 
1089. 

98.  On  conflicting  evidence.  In  re  Alex- 
ander [Mich.]    99  N.  "W.   746. 

99.  Where  one  transferred  property  worth 
t2,700  for  a  life  estate  in  property  worth 
$2,000.     Sterling  v.  Sterling,  90  N.  T.   S.  306. 

1.  Walker  v.  Shepard,  210  IlL  100,  71  N.  E. 
422. 

2.  See    2    Curr.   I*    296. 

3.  Evidence  held  to  show  that  one  execut- 
ing a  lease  was  incompetent.  Barlow  v. 
Strange  [Ga.]  48  S.  B.  344.  From  intoxica- 
tion. Waldron  v.  Angleman  [N.  J.  Law]  68 
A.  568.  The  deed  of  a  person  of  unsound 
mind  is  not  void  but  merely  voidable.  All- 
red  v.  Smith,  135  N.  C.  443,  47  S.  E.  597. 

4.  See   2    Curr.    L    297. 

6.  To  set  aside  a  contract.  Zeigler  v. 
Bark  [Wis.]   99  N.  W.   224. 

6.  Evidence  held  to  show  that  mortgagees 
had  no  notice  of  incapacity.  Coburn  v.  Ray- 
mond, 76  Conn.  484,  57  A.  116. 

7.  A  mother  was  present  when  an  Incom- 
petent child  executed  a  deed.  As  heir  of 
the  child  she  sued  to  avoid  it.  Coburn  v. 
Raymond,  76  Conn.  484,   57  A.  116. 

8.  See,  also,  Disorderly  Houses,  S  Curr. 
L.  1111;  Disorderly  Conduct,  3  Curr.  L.  1111. 

Curr.  Law — 107. 


9.  See    2   Curr.   L.    297. 

10.  Code  5  4943,  providing  for  the  convic- 
tion of  one  "leading  a  life  of  prostitution" 
the  defendant  need  not  be  found  in  the  act 
of  illicit  sexual  Intercourse  In  order  to  be 
convicted.  State  v.  Shaw  [Iowa]  101  N.  W. 
109. 

11.  People  V.  Crane,  44  Misc.  122,  89  N.  T. 
S.  87.  See,  also,  a  similar  holding  as  to 
commitment  for  disorderly  conduct.  Peo- 
ple V.  Keeper,  176  N.  T.  465,  68  N.  B.  884. 

12.  People  V.  Keeper  of  State  Reforma- 
tory for  Women,  44  Misc.  488,  89  N.  Y.  S. 
770. 

13.  State  V.  Graham,  34  Wash.  81,  74  P. 
1058.  The  statute  making  It  a  felony  for 
a  male  person  to  subsist  on  the  earnings  of 
a  prostitute  is  not  invalid  because  not  re- 
quiring guilty  knowledge.  State  v.  Zenner 
[Wash.]   77  P.   191. 

14.  State  V.   Zenner   [Wash.]  77  P.  191. 

15.  See   2  Curr.   L.   297. 

16.  The  words  "Look  me  in  the  eye!  Are 
you  satisfied  with  the  man  you  married?" 
are  not  of  themselves  obscene.  Roberts  v. 
State,   120  Ga.   177,   47   S.   B.    511. 

17.  Roberts  v.  State,  120  Ga.  177,  47  S.  E. 
611. 

18.  Gober  v.  State   [Ala.]   37  So.  78. 

19.  See    2   Curr.   L.    297. 

20.  21,  as.  State  v.  Martin  [Iowa]  101  N.  W. 
637. 
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§  4.     Actions    on    Contract    (1700). 

§  5.     Defenses    (1701). 

§  6.    Measure  of  Recovery  (1702). 


exposure  was  made  consented  thereto  is  no  defense."  An  indictment  alleging  an 
indecent  exposure  in  a  public  place  in  the  presence  of  a  certain  female  is  suffi- 
cient.'''' 

Lascivious  conduct.''^ — One  may  be  guilty  of  attempting  the  crime  of  lewd 
acts  on  the  body  of  a  child.=*  The  offense  of  lascivious  cohabitation  requires  not 
only  a  cohabitation  apparently  matrimonial  but  lewd  and  lascivious  intercourse 
between  the  patties."" 

INDEMNITY. 

I  1.     Definition  and  Distinctions   (1698). 
%  2.     Tlie  Contract.     Requisites  and  Valid- 
ity   (1698). 

§  3.     Interpretation  and  Effect  of  Contract 
' (1699). 

§  1.  Definition  and  distinctions. ^^ — A  contract  of  indemnity  is  an  inde- 
pendent and  not  a  collateral  undertaking^'  and  may  thus  be  distinguished  from 
guaranty."*  A  contract  of  indemnity  is  to  reimburse  one  for  a  loss;  a  contract 
of  warranty  asserts  the  existence  of  certain  conditions."'  Where  the  indemnity  is 
given  against  a  class  of  casualties  or  for  protection  of  specific  property,  it  is  gen- 
erally called  insurance.^"  The  cases  treating  of  the  equitable  right  of  indemnity 
as  between  co-obligors  wiU  be  found  in  their  appropriate  titles.'^  Forthcoming 
and  other  bonds,  though  closely  allied  to  indemnity,  are  treated  elsewhere.'" 

§  2.  The  contract.  Requisites  and  validity.^^ — Generally  a  statutory  bond 
of  indemnity  is  sufficient  if  it  is  a  valid  common-law  obligation.'*  A  valuable 
consideration^'  and  a  legal  object^'  are  essential  to  the  validity  of  the  contract. 


23.  See   2  Curr.  D.   297. 

24.  People  V.  Stouter,  142  Cal.  146,  75  P. 
780. 

35.    Whitehead  v.  State  [Fla.]  37  So.  302. 

26.  See   2   Curr.   L.   298. 

27.  Payment  of  contractor's  claim  for 
work  done  held  not  to  operate  aa  a  satis- 
Cactlon  of  a  bond  executed  to  Indemnify  the 
city  from  liability  for  his  negligence.  City 
of  Detroit  v.  Grant  [Mich.]  98  N.  W.  405. 
See    2   Curr.   L.    298,    n.    4. 

28.  Cyc.  Law  Diet.   "Guaranty." 

29.  A  contract  whereby  the  vendor  of 
.sausages  agreed  to  make  good  any  claim 
for  too  much  fat,  held  a  contract  of  indem- 
nity and  not  one  of  warranty.  James  v. 
Libby,   44  Misc.  210,  88  N.  T.  S.  812. 

30.  See  Insurance,  2  Curr.  L.  479. 

SI.  See  Contribution,  3  Curr.  D.  865;  Sure- 
tyship, 2  Curr.  L.  1776;  Torts,  2  Curr.  L.  1875. 

32.  See  Attachment,  3  Curr.  L.  353;  Bonds, 
S  Curr  L..  507;  Executions,  3  Curr.  L..  1397; 
Injunction,  2  Curr.  L.  397;  Replevin,  2  Curr. 
li.  1514,  and  the  like. 

33.  See   2  Curr.  L.   298. 

liavTS  resulatlng  casualty  and  indemnity 
companies  are  discussed  in  the  title  Insur- 
ance, 2  Curr.  L,.  479;  4  Curr.  L. . 

Penalty  for  refusing  statement  of  reasons 
for  not  renewing  bond.  See  Davis  v.  PuU- 
man  Co.  [Tex.  Civ.  App.]  79  S.  W.  635. 

34.  Local  Acts  1879,  p.  217,  No.  393.  re- 
quiring bond  of  bank  in  which  county  funds 
are  deposited  to  run  to  the  county,  it  is  suf- 
ficient if  It  runs  to  the  county  treasurer 
for  the  county.  Buhrer  v.  Baldwin  [Mich.] 
100  N.   "W.    468. 

35.  An  agreement  by  one  of  two  co-own- 
ers of  personalty  to  indemnify  the  other  from 


loss  if  he  refused  an  offer  to  purchase,  held 
without  consideration,  the  promisee  hav- 
ing no  right  to  sell  without  the  consent  of 
the  co-owner.  Chase  v.  Soule  [Vt.]  57  A. 
754.  Vendee  waiving  objections  to  goods  and 
accepting  the  same  held  sufficient  considera- 
tion. James  v.  Libby,  44  Misc.  210,  88  N. 
T.  S.  812.  Bond  executed  by  clerk  of  pub- 
lic board  pending  a,  contest  for  his  office, 
to  secure  Immediate  payment  of  his  salary, 
held  supported  by  a  consideration.  McLaugh- 
lin V.  Board  of  Education  of  Covington  [Ky.] 
83  S.  W.  568.  Obligation  of  lessor  of  a  mine 
to  protect  the  lessee  against  the  suit  of  an 
adjoining  owner,  held  not  binding  unless 
supported  by  some  other  consideration  than 
the  covenants  of  the  lease.  McMillan  v. 
Frank   [Mont]    75  P.   684. 

36.    See  2  Curr.  L.   299,  n.  18,  19. 

NOTE.  Validity  of  objects  If  the  act 
threatened  or  agreed  to  be  done  is  known 
at  the  time  to  be  wrongful  or  unlawful,  any 
promise  of  Indemnity,  whether  express  or 
Implied,  is  Illegal,  but  if  this  is  not  known 
at  the  time  and  the  act  is  seemingly  law- 
ful, the  bond  of  Indemnity  Is  valid,  or.  In 
other  words.  If  the  act  indemnified  against 
is  apparently  right  and  in  furtherance  of  a 
legal  claim,  and  the  officer  is  ignorant  of 
the  fact  that  he  Is  committing  a  wrong,  the 
indemnity  is  valid.  Indemnity  for  acts  ap- 
parently right,  or  not  apparently  wrong,  is 
valid,  where  the  means  employed  are  not 
in  themselves  criminal  and  are  not  known 
by  the  officer  employed  to  be  wrongful, 
though  they  work  a  trespass  on  the  rights  . 
of  a  third  person.  Ives  v.  Jones,  25  N.  C. 
(3  Ired.)  538,  40  Am.  Dec.  421. — From  note 
to  Ray  V.  McDevltt  [Mich.]  86  Am.  St.  Rep. 
548,    554. 
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An  indemnity  bond  given  an  officer  after  an  illegal  levy  -is  enforceable  against  tlie 
sureties."  Where  the  bond  recites  a  consideration^  no  notice  of  its  acceptance  is 
necessary  in  order  to  bind  the  indemnitor.''  An  indemnitor  assenting  to  the 
assignment  of  an  unassignable  indemnity  contract  is  bound  to  the  assignee.''  One 
having  no  knowledge  of  a  private  agreement  has  a  right  to  rely  on  the  bond  as 
it  is  given  to  him  by  an  agent  of  the  indemnitor.*" 

§  3.  Interpretation  and  effect  of  contract.*^ — In  the  construction  of  the  con- 
tract, the  intention  of  the  parties  governs/^  and  in  order  to  ascertain  this  inten- 
tion, the  contract  should  be  construed  in  connection  with  recitals  of  its  purpose 
and  object,*'  with  the  correspondence  between  the  parties,**  and,  being  given  un- 
der order  of  a  court,  with  such  order.*"  The  contract  being  prepared  by  the  in- 
demnitor it  should  be  most  strongly  construed  against  him.**  A  qualifying  phrase 
is  to  be  confined  to  the  last  antecedent  unless  there  is  something  in  the  instru- 
ment which  requires  a  diiierent  construction.*'  Eenewals  are  generally  held  to 
be  separate  and  distinct  contracts.*'  The  bond  of  an  officer  of  a  corporation  is 
a  continuing  obligation  only  so  long  as  he  legally  holds  under  his  election.  Ee- 
election  does  not  keep  the  bond  alive.**    In  order  that  recovery  may  be  had  on 


37.  Hines  v.  Norrls  [Tex.  Civ.  App.]  81  S. 
W.  791. 

38.  Bond  given  by  bank,  in  wliich  public 
moneys  were  deposited,  to  county.  Court 
terms  transaction,  one  of  guaranty.  Buhrer 
V.  Baldwin  [Mich.]   100  N.  W.  468. 

39.  Hall  V.  Chitwood  [Mo.  App.]  81  S.  "W. 
208. 

'   40.     Graham  v.  Middleby,  185  Mass.  349,  70 
N.  E.  416. 

41.  See  2  Curr.  L.   299. 

42.  Union  Cent.  Life  Ins.  Co.  v.  United 
States  Fidelity  &  Guaranty  Co.  [Md.]  58  A. 
437;  "Westfall  v.  Albert  [111.]  72  N.  B.  4. 
That  contracts  were  separate  at  the  time 
of  signing  held  of  no  etCect  If  the  indemnitor 
understood  that  the  bond  was  to  secure  all 
the  contracts.  Graham  v.  Middleby,  185 
Mass.  349,  70  N.  E.  416.  See  2  Curr.  L.  299, 
n.    21. 

IliLTTSTRATIOPrS.  Contracts  constraed: 
Bond  to  secure  payment  "of  any  salary  now 
due  him  as  clerk," 'held  to  include  all  un- 
paid salary  up  to  date  of  executing  the  bond. 
McLiaughlin  v.  Board  of  Education  of  Cov- 
ington [Ky.]  83  S.  W.  568.  A  subsequent 
lessee  paying  rent  due  on  prior  lease  to  a 
Arm,  held  within  the  condition  of  a  bond 
indemnifying  him  against  any  liabilities  of 
the  first  lessee,  Shea  v.  McCauliff  [Mass.] 
72  N.  B.  69.  In  a  bond  to  indemnify  against 
such  damages  as  the  court  might  deter- 
mine had  been  sustained,  held  the  words  "as 
the  court  might  determine"  should  be  con- 
strued as  referring  to  the  court  then  having 
jurisdiction  of  the  case.  Baer  v.  Fidelity 
&  Deposit  Co.  [C.  C.  A.]  ISO  P.  94. 

43.  Bond  for  indemnity  against  a  Judg- 
ment held  not  to  secure  a  settlement  made 
without  the  obligor's  consent.  City  of  New 
York  V.    Sexton,    89   N.    T.    S.    190. 

44.  Correspondence  between  the  parties 
relative  to  renewal  premiums,  held  to  show 
that  the  intent  was  that  the  bond  should 
cover  acts  of  the  secretary  one  year  from 
its  date.  North  St.  Louis  Bldg.  &  Loan 
Ass'n  v.   Obert    [Mo.]    69  S.  W.   1044. 

45.  As  to  conditions.  Baer  v.  Fidelity  & 
Deposit  Co.    [C.  C.  A.]  130  F.  94. 

4a.    City    Trust,    Safe-Deposit    &    Security 


Co.  v.  Lee,  204' 111.  69,  68  N.  E.  485;  Ameri- 
can Bonding  Co.  v.  Spokane  Bldg.  &  Loan 
Soc.  [C.  C.  A.]  130  F.  737.  Statement  in 
application  that  employe  was  not  to  the 
president's  knowledge  In  arrears  to  the  cor- 
poration, held  not  a  warranty  that  he  was 
not  In  arrears  at  the  time  as  a  fact.     Id. 

47.  In  a  bond  to  Indemnify  for  loss  sus- 
tained through  "the  dishonesty  or  any  act 
of  fraud"  of  the  employe  "amounting  to  lar- 
ceny or  embezzlement,"  held  last  phrase  did 
not  qualify  word  "dishonesty."  City  Trust, 
Safe-Deposit  &  Security  Co.  v.  Lee,  204  111. 
69,   68  N.  B.   485. 

48.  So  held  where  the  bond  read:  the  In- 
demnitor will  make  good  any  loss  "occur- 
ring during  the  continuance  of  this  bond  or 
any  renewal  thereof."  Proctor  Coal  Co.  v. 
United  States  Fidelity  &  Guaranty  Co.,  124 
F.    424. 

49.  Defendant  was  elected  cashier  of  bank 
for  one  year,  and  gave  a  bond  reciting  that  he 
had  been  "chosen  and  appointed,"  without 
any  reference  to  the  time  or  term  for  which 
he  had  been  chosen.  The  condition  of  the 
bond  was  that  he  should  fulfill  the  duties  of 
the  office  "during  his  continuance  in  office." 
Held  bond  did  not  cover  a  second  term  of 
office,  he  being  re-elected.  Blades  v.  Dewey 
[N.  C]  48  S.  E.  627.  Bond  for  faithful  per- 
formance of  his  duty  by  an  officer  of  a  cor- 
poration whose  term  of  office  was  prescribed, 
construed  to  cover  only  such  term.  North 
St.  Louis  Bldg.  &  Loan  Ass'n  v.  Obert,  169 
Mo.  507.  69  S.  W.  1044. 

Tiotei  A  bond  running  "during  continu- 
ance in  office"  of  a  cashier  of  a  bank  elected 
for  one  year  was  held  to  be  restricted  by  a 
recital  in  the  by-laws  of  the  bank,  referring 
to  the  appointment  for  one  year  and  that  the 
sureties  were  not  liable  for  the  eleven  suc- 
ceeding years  of  his  ofllce.  Blades  v.  Dewey 
[N.  C]  48  S.  B.  627.  In  a  note  In  V  Colum. 
L.  R.  169,  it  is  said:  "A  fidelity  bond  is  to 
be  interpreted  by  the  same  rules  as  are  ap- 
plicable to  any  .other  written  agreements. 
Ulster  Sav.  Inst.  v.  Young,  161  N.  Y.  23.  Gen- 
eral words  In  the  obligation  may  be  limited 
by  the  recital,  by  the  subject,  or  by  acts  of 
the  parties  which  tend  to  show  their  inten- 
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a  contract  of  indemnity,  actual  loss  must  be  sho-wn,""  and  the  contingency  against 
which  one  is  indemnified  must  occur."  An  agreement  between  a  defaulting  em- 
ploye and  his  employer  as  to  the  application  of  money  surreptitiously  redeposited 
by  the  former  is  binding  on  the  sureties  on  his  bond.*'' 

§  4.  Actions  on  contract. — Formal  notice  of  the  default  is  not  generally 
necessary  before  bringing  suit  on  the  bond,"  and  the  principal  being  sued  he  need 
not  notify  his  indemnitor  if  the  latter  has  knowledge  of  the  pendency  of  the 
action.'*  Action  on  a  bond  running  to  a  county  may  generally  he  brought  in  the 
county  treasurer's  name."'  The  indemnitor  and  his  sureties  may  be  joined  in 
one  action.'"  The  complaint  should  allege  all  necessary  and  material  facts  tend- 
ing to  show  that  plaintiff's  cause  of  action  is  on  the  bond  in  suit,  and  has  accrued."'' 
As  a  general  rule  a  release  must  be  specially  pleaded.'* 

The  proof  must  show  a  liability  within  the  terms  of  the  indemnity  agree- 
ment."   Evidence  of  amount  passed  is  admissible  if  it  tends  to  show  the  real 


tlon.  Amherst  Bank  v.  Root,  2  Mete.  [Mass.] 
522;  Michigan  St.  Bank  v.  Peck,  28  Vt.  200, 
65  Am.  Dec.  234.  The  unexpected  conclusion 
Is  reached  that  the  expression  'during  con- 
tinuance In  office'  Is  to  be  Interpreted  in  the 
light  of  the  term  of  service  prescribed  in  the 
by-laws.  Only  in  the  application  of  the  con- 
tract after  its  construction  has  been  ascer- 
tained Is  the  obligation  of  the  surety  strlotis- 
slmi  Juris.  Gamble  v.  Cuneo,  21  App.  DIv. 
413,  affirmed  162  N.  T.  634.  The  principal 
ease  seems  to  be  in  line  with  the  weight  of 
authority." 

50.  O'Connor  v.  Aetna  Life  Ins.  Co.  [Neb.] 
99  N.  W.  845;  Westfall  v.  Albert  [111.]  72  N. 
H.  4.  Bond  held  not  such  an  absolute  obli- 
gation as  to  preclude  defendant  from  show- 
ing it  one  of  indemnity.  Id.  Voluntary 
bond  to  cover  damages  arising  out  of  certain 
orders  of  the  court,  held  recovery  could  not 
be  had  unless  the  damages  were  saved  to 
the  parties  by  some  protecting  order  special- 
ly given  by  the  court.  Baer  v.  Fidelity  & 
Deposit  Co.  [C.  C.  A.]  130  F.  94.  Company 
held  not  liable  on  bond  to  Indemnify  mort- 
gagee for  any  deficiency  in  his  security  re- 
sulting from  failure  of  mortgagor  to  com- 
ply with  conditions.  Welghtman  v.  Union 
Trust  Co.,  208  Pa.  449,  67  A.  879.     See  2  Curr. 

/L.   800,   n.  30-36. 

Fallnre  to  B^vc  notice  as  a  defense,  see 
post,  S  6. 

51.  '  Vendor  of  sausages  agreed  to  Indemni- 
fy vendee  for  any  claim  for  too  much  fat 
made  by  foreign  purchaser,  held  could  not 
recover  on  such  contract,  the  sausages  be- 
ing denied  entrance  Into  the  foreign  coun- 
try, but  on  what  ground  it  did  not"  appear. 
James  v.  Llbby,  44  Misc.  210,  88  N.  T.  S. 
812 

52.  Grant  County  Bldg.  Loan  &  Sav.  Ass'n 
V.  Lemmon,   25  Ky.  L.  R.   1725,  78  S.  W.  874. 

63.  Graham  v.  Middleby,  185  Mass.  349, 
70  N.  E.   416. 

54.  Where  indemnitor  was  made  a  party 
to  the  suit,  but  procured  a  discontinuance 
as  to  himself,  held  written  notice  of  pendency 
of  action  need  not  be  given  him  by  his  in- 
demnitee. City  of  Detroit  v.  Grant  [Mich.] 
98  N.  W.  405. 

if  GTE.  Where  notice  of  unit  la  not  given 
Jndsment  prima  fade  evidence  onlyt  Where 
a  person  enters  into  a  covenant  of  general 
indemnity  merely  against   claims  and   suits. 


a  want  of  notice  to  him  of  the  suit  brought 
against  his  principal  does  not  go  to  the 
cause  of  action,  but  the  judgment  rendered 
therein  is  prima  facie  evidence  only  In  an 
action  against  such  Indemnitor,  and  he  may 
be  let  In  to  show  that  the  principal  had  a 
good  defense  which  he  neglected  to  make. 
Duffleld  V.  Scott,  3  Term  R.  374;  Smith  v. 
Compton,  3  Barn.  &  Adol.  407;  Lyon  v.  North- 
rup,  17  Iowa,  314;  Train  v.  Gold,  5  Pick. 
[Mass.]  379;  Stewart  v.  Thomas,  45  Mo.  42; 
Lee  V.  Clark,  1  Hill  [N.  T.]  56;  Thomas  v. 
Hubbell,  15  N.  T.  405,  69  Am.  Dec.  619;  Bridge- 
port F.  &  M.  Ins.  Co.  V.  Wilson,  34  N.  Y. 
275;  State  v.  Colerick,  3  Ohio,  487;  Huzzard 
V.  Nagle,  40  Pa.  178;  Stephens  v.  Shafer,  48 
Wis.  54,  33  Am.  Rep.  793. — From  note  to 
Robinson  v.  Basklns  [Ark.]  22  Am.  St.  Rep. 
202,    207. 

55.  Action  on  bond  given  under  Local  Acts 
1879,  p.  217,  No.  393,  requiring  bank  to  give 
bond  covering  county  funds  deposited. 
Buhrer  v.  Baldwin  [Mich.]  100  N.  W.  468. 

56.  Petition  is  not  subject  to  demurrer 
upon  the  ground  of  improper  joinder  of 
causes  of  action.  Omaha  Gas  Co.  v.  Omaha 
[Neb.]  98  N.  W.  437. 

57.  A  claimant  of  property  levied  on  can- 
not recover  against  the  sureties  on  the  con- 
stable's indemnity  bond  in  the  absence  of  an 
allegation  that  the  levy  was  induced  by  the 
giving  of  such  bond.  Unsell  v.  Sisk  [Tex. 
Civ.  App.]  83  S.  W.  34.  On  appeal  the  case 
should  be  dismissed  as  to  such  sureties.  Id. 
Complaint  setting  out,  officer's  appointment, 
the  execution  of  the  bond,  the  default,  the 
amount  of  damages,  and  the  refusal  of  the 
indemnitor  to  pay,  and  also  setting  out  the 
renewal  of  the  bond,  and  identifying  the  cov- 
enants in  the  renewal  with  those  of  the  first 
bond,  held  to  state  a  good  cause  of  action. 
American  Bonding  &  Trust  Co.  v.  Milstead, 
102  Va.    683,    47   S.   B.   853. 

58.  Considering  Code  1896,  §  3295.  Leader 
V.  Mattingly  [Ala.]  37  So.  270.  In  refusing 
to  allow  release,  not  so  pleaded,  to  be  set 
up,  held  court  acted  within  Its  discretion.     Id. 

59.  Loosening  and  bending  of  expansion 
plates  at  abutment  of  bridge  sufficiently 
raise  inference  of  neglect  "to  repair"  with- 
in terms  of  indemnity  bond  against  liability 
of  public  for  Injuries  to  travelers.  City  of  St. 
Paul  v.  St.  Paul  City  R.  Co.  [Minn.]  100  N. 
W.    972. 
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terms  of  the  agreement.*"  The  books  of  a  bank  are  competent  to  show  its  cash- 
ier's embezzlement,  and  the  amount  thereof."  Testimony  not  dealing  with  the 
default  in  question  is  immaterial."^ 

§  5-  Defenses.^' — Payment"*  or  fraudulent  misrepresentations  in  the  applica- 
tion"f  are  good  defenses.  In  the  absence  of  an  estoppel,""  any  material  change  in 
the  principal's  contract,  made  without  the  indenmitor's  consent,  releases  the  lat- 
ter from  liability."^  The  assignment"*  or  failure  to  demand  performance""  of 
the  contract  secured  by  the  bond  is  no  defense  to  the  obligee's  action,  no  prejudice 
being  shown.  The  indemnitee  having  knowledge  of  the  wrongful  acts  of  the 
bonded  party  must  notify  the  indemnitor,'"  but  good  faith  is  aU  that  is  required 
of  the  indemnitee.'^  Immediate  notice  means  within  a  reasonable  time,  and 
what  is  a  reasonable  time  is  a  question  for  the  jury.'"'  An  indemnitor  being 
released  by  act  of  the  parties  he  is  under  no  obligation  to  speak  in  order  to  take 
advantage  of  the  release.''  AU  reasonable  and  legal  conditions  in  the  contract 
must  be  complied  with,'*  though  an  indemnitor  may  waive  those  inserted  for  his 
protection.'"  Neither  the  contingent  liability  of  a  principal  on  an  indemnity 
bond'"  nor  the  liabilities  of  the  sureties  thereon"  are  affected  by  the  principal's 


60.  Suit  by  lessees  of  a  mining  claim  on 
an  alleged  agreement  by  the  owner  to  pay 
them  $8,000  in-  case  he  sold  the  claim,  les- 
sor's testimony  that  he  sold  the  claim,  to- 
gether -Hrlth  other  mining  property,  for 
$2,500,  held  admissible.  McMillan  v.  Frank 
IMont.]    75    P.    685. 

61.  It  being  shown  that  all  the  entries 
which  the  evidence  indicates  were  false  were 
made  by  him.  State  Bank  of  Pike  v.  Brown, 
89   N.   T.   S.   381. 

62.  Testimony  as  to  loan  by  witness  held 
immaterial,  it  being  shown  that  loan  to 
bonded  officer  was  not  because  of  any  de- 
fault in  the  discharge  of  his  public  duties. 
American  Bonding  &  Trust  Co.  v.  Milstead, 
102  "Va.  683,  47  S.  E.  853.  Intoxication  of 
bonded  public  officer  held  immaterial.     Id. 

63.  See  2  Curr.  L.   300. 

64.  Delivery  of  check  by  treasurer  to  his 
successor  held  not  a  payment  by  the  bank 
relieving  It  from  liability  on  the  bond.  Buh- 
rer  v.  Baldwin  [Mich.]   100  N.  "W.   468. 

65.  Where  In  answer  to  a  question  as  to 
the  compensation  to  be  paid  the  employe, 
It  was  stated  that  he  w^as  to  receive  $85 
per  month,  while  in  fact  he  was  to  receive 
$10  per  week,  the  use  of  a  flat  worth  $20 
per  month  and  2%  per  cent,  commission  for 
collecting  rents  amounting  to  about  $1,000 
per  month.  Held  that  the  answer  was  a 
fair  statement  of  the  applicant's  earnings, 
and  not  evasive  or  fraudulent.  City  Trust, 
Safe-Deposit  &  Security  Co.  v.  Lee,  204  111. 
«9,  68  N.  B.  485.  See  2  Curr.  L.  300,  n.  49; 
Id.,   301,   n.   59. 

66.  Where  a  surety  defends  an  action  on 
the  contractor's  bond  on  the  ground  that 
deviations  were  ordered  by  the  architect, 
he  is  estopped  to  deny  the  authority  of  the 
architect  to  order  changes  and  claim  a  re- 
lease because  of  such  changes  in  the  con- 
tract. Snoqualmi  Realty  Co.  v.  Moynihan, 
179   Mo.    629,   78   S.  W.   1014. 

67.  Change  in  a  contract  for  construction 
of  a  tunnel  around  a  hill  so  that  the  tunnel 
was  put  through  the  hill  instead.  Involving 
a  difference  in  the  distance  of  about  2,000 
feet,  held  to  i-elease  surety.     City  of  Middle- 


town   V.   Aetna  Indemnity  Co.,   97   App    Div. 
344,   90  N.  T.  S.  16. 

68,  69.  Graham  v.  Middleby,  185  Mass.  349, 
70   N.    B.    416. 

70.  American  Bonding  &  Trust  Co.  v.  Mil- 
stead,  102  Va.  683,  47  S.  B.  853.  Questions 
tending  to  show  that  indemnitee  had  knowl- 
edge that  embezzlement  was  going  on  held 
proper.     Id.     See  2  Curr.  L,.    302,  n.   69. 

71.  Negligence  on  his  part  will  not  avoid 
the  bond.  American  Bonding  &  Trust  Co. 
V.  Milstead,  102  Va.  683,  47  S.  B.  853.  In 
the  absence  of  a  stipulation  a  sergeant  of  a 
city  does  not  owe  it  to  the  surety  on  his 
deputy's  bond  to  make  continuous  and  dili- 
gent search  Into  each  levy  made  by  the  ■ 
deputy,  and  the  payment  of  money  collect- 
ed thereunder.     Id. 

72.  Fidelity  &  Deposit  Co.  v.  Robertson, 
136  Ala.  379,  34  So.  933.  See  2  Curr.  L.  302, 
n.    70. 

73.  That  officer  of  a  corporate  Indemnitor 
on  bond  of  contractor  had  knowledge  of 
change  In  latter's  contract,  held  to  devolve 
no  duty  on  Indemnitor  to  speak.  City  of 
Middletown  v.  Aetna  Indemnity  Co.,  97  App. 
Div.    344,    90.  N.    T.    S.    16, 

74.  Condition,  In  bond  insuring  fidelity  of 
an  employe,  requiring  the  employe's  signa- 
ture held  reasonable  and  noncompliance  ren- 
dered the  bond  void.  Union  Cent.  Life  Ins. 
Co.  V.  United  States  Fidelity  &  Guaranty  Co. 
[Md.]  58  A.  437.  This  is  true  though  there 
is  nothing  in  the  bond  to  Indicate  that  the 
Insured,  and  not  the  insurer,  was  to  pro- 
cure the  employe  to  sign  the  bond.  Adelberg 
V.  United  States  Fidelity  &  Guaranty  Co., 
90  N.    T.    S.    465. 

75.  Renew^als  by  renewal  receipts  explicit- 
ly declared  to  be  subject  to  all  covenants  and 
conditions  contained  In  the  original  bond, 
held  not  a  waiver  of  any  of  the  conditions 
therein.  Union  Cent.  Life  Ins.  Co.  v.  United 
States  Fidelity  &  Guaranty  Co.  [Md.]  58  A. 
437;  Adelberg  v.  United  States  Fidelity  & 
Guaranty  Co.,  90  N.  T.  S.  465. 

76.  Bankr.  Act  1898,  §  63.  Leader  v.  Mat- 
tlngly  [Ala.]  37  So.  270. 

77.  Bankr.  Act  1898,  §  63.     Leader  v.  Mat- 
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discharge  in  bankruptcy.  Acts  of  ordinary  agents  or  employes  of  the  indemni- 
fied corporation,  conniving  at  or  co-operating  with  the  wrongful  act  of  the  bonded 
employe,  will  not  be  imputed  to  the  corporation.'*  A  public  service  corporation 
giving  a  bond  to  indemnify  city  for  any  loss  sustained  through  the  operations  of 
the  former,  the  question  of  the  company's  negligence  is  immaterial.'*  A,  street 
railway  company  agreeing  to  indemnify  city  for  injuries  resulting  from  the  former's 
failure  to  repair,  the  fact  that  the  tracks  were  constructed  according  to  require- 
ments is  no  defense.*"  A  surety  upon  the  bond  of  an  officer  is  not  liable  for  a 
wrong  done  by  the  latter  under  circumstances  where  the  law  does  not  impose  upon 
him  a  duty  to  act.*^  That  public  money  is  illegally  deposited  in  a  bank  is  no  de- 
fense to  an  action  on  the  bond  of  the  latter.'^  Estoppel  may  bar  one's  recovery.** 
Limitation  begins  to  run  against  the  sureties  on  a  fidelity  bond  the  instant  a  fraud- 
ulent misappropriation  of  funds  is  made  by  the  principal.** 

§  6.  Measure  of  recovery.^^ — ^A  marshal's  indemnity  bond  does  not  generally 
secure  to  the  marshal  fees  of  custodians  who  take  charge  of  the  attached  prop- 
erty,*' but  if  it  does  the  custodians  may  pursue  their  action  separately  or  in  con- 
nection with  the  marshal.*' 

INDEPENDENT  CONTRACTOBS. 

One  who  undertakes  to  perform  work  at  his  own  discretion  alid  control  and 
to  be  answerable  only  for  the  result  is  independent  and  the  principal  is  not  liable*"* 
for  an  injury  unless  it  was  referable  to  some  breach  of  duty  on  the  principal's 
part*'  such  as  results  from  the  failure  to  afford  protection  against  inherent  dan- 


tlngly  [Ala.]   37   So.   270.     The   action  is  one 
ex  contractu.   .Id. 

78.  Knowledge  of  president  that  bonded 
employe  was  in  arrears  held  not  imputable 
to  board  of  trustees.  American  Bonding'  Co. 
V.  Spokane  Bldg.  &  Loan  Soc.  tC.  C.  A.]  130 
F.    737. 

79.  A  bond  given  to  Indemnify  city  for 
any  loss  sustained  through  recovery  of  Judg- 
ment for  injuries  occasioned  by  open  trench- 
es dug  by  the  company.  Omaha  Gas  Co.  v. 
Omaha    [Neb.]    98   N.   "W.    437. 

80.  City  of  St.  Paul  v.  St.  Paul  City  K. 
Co.   [Minn.]   100  N.  W.  472. 

81.  Hence  it  is  necessary  to  allege  in  an 
action  upon  an  official  bond,  the  existence 
of  conditions  and  circumstances  requiring 
some  official  action  on  the  part  of  the  offi- 
cer, in  this  case  a  constable.  Felonicher  v. 
Stingley,    142   Cal.    630,    76    P.    504. 

82.  Buhrer  v.  Baldwin  [Mich.]  100  N.  W. 
468. 

83.  Board  of  education  continuing  to  em- 
ploy clerk  whose  right  to  office  was  con- 
tested does  not  thereby  become  estopped  to 
sue  on  clerk's  bond  to  secure  salary  paid 
him  McLaughlin  v.  Board  of  Education  of 
Covington  [Ky.]  83  S.  W.  568. 

84.  And  not  at  the  end  of  his  term  of 
office.  Grant  County  Bldg.,  Loan  &  Sav. 
Ass'n  V.  Lemmon,  25  Ky.  L.  R.  1725,  78  S.  W. 
874.     See  2   Curr.   L.   302,  n.   77-79. 

85.  See   2   Curr.   L.   302. 

86.  Bond  was  conditioned  to  protect  the 
marshal,  his  deputies,  and  persons  acting 
with  him  from  all  actions,  costs,  damages, 
and  expense.  Tully  v.  Cutler  [Ind.  T.]  82  S. 
W.  714. 

87.  Who  may  be  made  a  party  by  amend- 


ment under  Mansf.  Dig.  §§  4933,  4936.     Tully 
V.  Cutler  [Ind.  T.]  82  S.  "W.  714. 

88.  A  subcontractor  hiring  his  own  men 
but  occupying  part  of  the  principal's  fac- 
tory and  using  his  machinery  while  doing 
one  operation  In  the  principal's  manufac- 
turing business  was  held  Independently  lia- 
ble for  Injury  from  bad  repairing  by  him 
of  the  principal's  machine  so  used.  Kelle- 
her  V.  Schmitt  &  H.  Mfg.  Co.,  122  Iowa,  635, 
98  N.  W.  482.  One  who  purchases  beer  and 
vends  it  from  a  wagon  is  independent  of  the 
brewer.  Bryson  v.  Philadelphia  Brew.  Co. 
[Pa.]  57  A.  1105.  Injuries  to  adjoining  build- 
ing by  building  contractor.  Korn  v.  Weir,  88 
N.  T.  S.  976.  Bridge  company  contracting 
for  trestle  work.  Injury  from  defective  tool. 
Omaha  Bridge  &  Terminal  Co.  v.  Hargadine 
[Neb.]  98  N.  W.  1071.  Contractor  to  move 
building  who  left  post  stand  in  highway  is 
alone  liable.  Wilbur  v.  White,  98  Me.  191,  56  A. 
657.  Subcontractor  for  plastering  held  in- 
dependent of  builder.  Green  v.  So^le  [Cal.] 
78  P.  337.  Firm  employed  to  do  work  on 
vessel  lying  at  dock  was  independent.  Nel- 
son V.  Richardson,  108  111.  App.  121.  Em- 
ploye in  charge  of  mill  hiring  workmen  and 
manufacturing  principal's  materials  at  em- 
ploye's expense  for  a  per  quantum  price  of 
finished  product  held  Independent.  Ziebell 
V.  Eclipse  Lumber  Co.,  33  Wash.  591,  74  P. 
680. 

Wlio  are  independent  contractors  and  ex- 
tent of  liability  for  acts  of  independent  con- 
tractor. See  note  to  City  of  Richmond  v. 
Sitterding    [Va.]    65    L.    R.   A.    445-885. 

89.  House  owner  not  liable  for  builder's 
failure  to  protect  paSsers-by  on  street.  HofC 
V.  Shookley,  122  Iowa,  720,  98-  N.  W.  573,  dis- 
tinguishing and  explaining  the  cases  and  the 
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gers,'*  or  to  exercise  care  in  employing  workmen.*^  There  must  be  "personal  neg- 
ligence on  part  of  principal  which  caused  the  accident  independent  of  all  other 
causes.""''  A  wooden  arch  used  in  forming  a  masonry  arch  is  not  a  "scaffold" 
which  a  principal  is  obliged  to  keep  safe'^  and  the  principal  is  not  liable  unless 
he  had  notice  of  the  danger.**  A  municipality  may  be  liable  if  the  work  be  such 
as  must  be  done  under  its  direction.""  The  duty  of  affording  lateral  support  can- 
not be  thrown  upon  another  by  contract. "' 

Owning  and  operating  companies  having  a  common  manager  and  the  same 
stock  ownership  are  identical  so  far  as  liability  for  servants  of  the  operating  com- 
pany goes.'^  The  owning  company  is  liable  for  negligence  of  repairers  operating 
under  immediate  supervision  of  one  of  the  officers  of  the  operating  company"* 
charged  to  inspect  and  know  about  the  particular  machinery."" 

If  the  principal  bear  a  duty  to  guard  against  the  thing  which  happened,  both 
are  liable.^ 

Mere  supervision^  or  a  reservation  of  the  right  of  inspection"  or  of  the  right 
to  demand  the  dismissal  of  objectionable  employes*  does  not  make  the  relation 
dependent.     The  principal  is  liable  if  he  assumes  control  of  operations/  or  if  he 


several  qualifications  of  this  rule.  Failure 
to  guard  portion  of  streets  adjacent  to  house 
while  building  makes  owner  liable  if  it 
amounts  to  nuisance.  Young  v.  Trapp  [Ky.] 
82  S.  W.  429.  Not  principal's  duty  to  pro- 
vide safe  scaffolding  for  independent  con- 
tractor. Wingert  v.  Krakauer,  92  App.  Dlv. 
223,    87   N.   T.    S.   261. 

note:.  An  exception  to  tlie  general  rale  of 
nonliability  exists  ^vhenever  an  absolnte  duty- 
Is  Imposed  on  the  principal  from  the  breach 
of  w^hlch  the  injury  results:  See  cases  col- 
lated in  exhaustive  note  to  City  of  Ander- 
son V.  Fleming,  66  L.  R.  A.  119  [officially  re- 
ported 160  Ind.  597].  In  this  case  the  duty 
of  the  city  to  keep  the  street  safe  was  held 
to  be  absolute  but  the  contractor  having 
agreed  to  keep  it  so,  a  judgment  in  his 
favor  was  held  conclusive  In  favor  of  the 
city. 

A  purveyor  of  electricity  has  an  absolute 
and  nonassignable  duty  to  see  that  electric 
wiring  and  installation  by  an  independent 
contractor  is  safe  before  turning  on  the  cur- 
rent. Hoboken  Land  &  Improvement  Co.  v. 
United  Elec.  Co.  [N.  J.  Law]  58  A.  1082. 

Note:  See.  also,  as  to  this  duty  in  respect 
to  electric  currents,  Alexander  v.  Nanticoke 
Light  Co.  [Pa.]  58  A.  1068;  Gilbert  v.  Duluth 
General  Blec.  Co.   [Minn.]   100  N.  "W.  653. 

90.  Tunnel  work  under  buildings  by  means 
of  dynamite.  City  of  Chicago  v.  Murdoch 
[111.]  72  N.  B.  46.  Evidence  held  to  show 
city's  consent  to  use.  Id.  Excavations 
weakening  lateral  support.  Samuel  v.  Novak 
[Md.]  58  A.  19.  Duty  to  shore  up  is  on 
contractor  rather  than  subcontractor.  Nel- 
son v.  Young,  91  App.  Div.  457,  87  N.  Y.  S. 
69. 

Evidence  admissible  to  show  notice:  Re- 
port by  building  inspector.  Nelson  v.  Young, 
91  App.  Div.  457.  87  N.  Y.  S.  69.  Condition 
of  building  six  weeks  before.     Id. 

Charge  held  bad  as  misleading  jury  as  to 
duty  toward  strangers.  Nelson  v.  Young, 
91  App.  Dlv.  457,   87  N.  Y.   S.   69. 

91.  Injury  by  fall  of  house  due  to  imper- 
fect plans  of  architect,  an  independent  con- 
tractor, who  was   engaged  by  principal  duly 


careful  In  selecting  competent  man.  White 
V.  Green  [Tex.  Civ.  App.]   82  S.  W.  329. 

92.  Approved  charge  in  Nelson  v.  Young, 
91  App.  Div.  457,  87  N.  Y.  S.  69. 

93,  94.  It  was  placed  by  subcontractor, 
and  workmen  stood  on  it  to  set  masonry 
work  [Laws  1897,  o.  415,  §  18].  Haughey  v. 
Thatcher,   89   App.   Div.    375,   85   N.    Y.    S.    935. 

95.  Curb  stones  carelessly  left  in  street  by 
contractor  doing  work  under  "immediate 
supervision"  of  city  officers  [Ky.  St.  1903,  § 
3451].  Board  of  Councilmen  of  Frankfort  v. 
Allen  [Ky.]   82  S.  W.  292. 

96.  Davis  v.  Summerfleld,  133  N.  C.  325, 
63    L.    R.    A.    492,    with    note. 

97.  James  McNeil  &  Bro.  Co.  v.  Crucible 
Steel   Co.,    207    Pa.    493,    56   A.    1067. 

98.  James  McNeil  &  Bro.  Co.  v.  Crucible 
Steel  Co.,  207  Pa.  493,  56  A.  1067. 

Note:  A  like  principle  was  applied  in  Chi- 
cago Economic  P.  Gas.  Co.  v.  Myers,  168  111. 
139,  cited  16  Am.  &  Eng.  Enc.  Law  [2nd  Ed.] 
187.  In  that  case  the  accident  occurred  by 
the  negligence  of  a  construction  company 
whose  corporate  existence  was  wholly  with- 
in and  subsidiary  to  a  gas  company.  The 
construction  company  "was  held  not  to  .be 
independent. 

.  99.  Chief  engineer  in  charge  of  boilers 
negligently  repaired  by  contractor.  McNeil 
&  Bro.  Co.  V.  Crucible  Steel  Co.,  207  Pa.  493, 
56   A.   1067. 

1.  Pit  in  street  not  guarded.  Delaplain 
V.  Kansas  City  [Mo.  App.]  83  S.  W.  71; 
Cameron  Mill  &  Elevator  Co.  v.  Anderson 
[Tex.  Civ.  App.]   78   S.  "W.  8. 

3.  Sewer  contractor  under  supervision 
merely  to  see  that  proper  construction'  was 
done  is  independent.  Lenderink  v.  Rockford 
[Mich.]  98  N.  W.  4.  Subcontractor  for  plas- 
tering held  independent  of  principal  con- 
tractor though  under  architect's  supervision. 
Green'  v.  Soule  [Ca!.]  78  P.  337,  citing  16 
Am.  &  Eng.  Enc.  Law  fSnd  Ed.]  187;  Frassi 
V.   McDonald,  122  Cal.   402. 

3,  4.  Omaha  Bridge  &  Terminal  Co.  v.  Har- 
gadine   [Neb.]    98  N.  W.   1071. 

5.  Evidence  held  not  to  show  that  fore- 
man merely  directing  that  scaffold  should  be 
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supplies  defective  means  for  doing  work."  Stipulations  in  the  contract  against 
the  use  of  dangerous  means  may  be  neutralized  by  provisions  for  supervision/  the 
latter  provision  operating  to  take  away  the  contractor's  independence*  and  impos- 
ing a  duty  to  see  that  they  are  not  used  except  as  agreed.' 

An  independent  contractor  may  be  paid  by  the  day  or  week.*"  It  is  not 
necessary  that  the  principal  be  liable  on  the  contractor's  contracts  in  order  to  be- 
come a  master.**  By  substituting  a  contractual  for  a  legal  duty  the  principal  may 
be  discharged  except  from  breach  of  the  contract.*^  When  a  principal  and  his 
contractor  are  sued  for  negligently  undermining  lateral  support  and  the  proof  is 
that  the  injury  was  due  to  the  contractor's  breach  of  contract  with  the  injured 
person  to  "shore  up,"  the  contractor  is  not  liable.*' 

It  is  for  the  court  to  say  what  effect  the  contract  has,**  and  for  the  jury  to 
say  what  should  have  been  anticipated,*'  and  what  caused  injury.**  If  there  is  any- 
evidence  that  the  injury  might  have  been  due  to  an  independent  contractor's  de- 
fault, it  must  properly  charge  the  jury.*' 


INDEPENDENT  CONTRACTORS  XJNDBR  EMPL,OYERS'  LIABILITY  ACTS.* 

[Speciai,   Aeticld.] 

An  independent  contractor  is  a  person  employed  to  do  certain  work  for  an- 
other according  to  his  own  methods  and  discretion,  being  accountable  to  his  em- 
ployer only  for  the  results. 

He  is  not  a  servant  to  whom  the  act  applies. 

An  independent  contractor  is  one  who,  having  generally  an  independent  trade 
or  employment  of  his  own,  enters  into  a  contract  with  another  to  do  a  certain  piece 
of  work  under  specified  conditions,  but  according  to  his  own  methods  and  under 
his  own  direction,  being  responsible  to  his  employer  only  for  the  results.  The 
line  which  distinguishes  him  from  the  servant  is  that  the  details  of  the  work  are 
not  subject  to  his  employer's  direction  and  control.**    The  relation  of  master  and 


built  controlled  the  building  of  It.  Wingert 
V.  Krakauer,  92  App.  Div.  223,  87  N.  T.  S. 
261. 

6.  Not  obliged  to  keep  appliances  fur- 
nished and  originally  good  In  good  repair. 
Rope  wore  out  in  use.  Central  Coal  &  Iron 
Co.  V.  Bailey's  Adm'r,  25  Ky.  L.  R.  973,  76 
S.  W.  842. 

7,  8,  9.  City  of  Chicago  v.  Murdoch  [111.] 
72  N.  E.  46. 

10.  Delivery  contractor  paid  weekly.  John's 
Adm'r  v.  McKnight  &  Co.,  25  Ky.  L.  R.  1758, 
78  S.  "W.   862.     See  2  Curr.  D.  303,  n.  2. 

11.  Omaha  Bridge  &  Terminal  Co.  v.  Har- 
gadlne  [Neb.]  98  N.  W.  1071. 

12.  License  to  enter  and  shore  up  is  no 
consideration  for  agreement  to  protect  pipes. 
Korn  V.  Weir,  88  N.  T.  S.  976. 

13.  Samuel  v.  Novak  [Md.]   58  A.  19. 

14.  Green  v.   Soule   [Cal.]    78   P.   337. 

15.  Excavating  lateral  support.  Samuels 
V.  Novak  [Md.]   58  A.  19. 

16.  Failure  to  shore  up.  Samuel  v.  No- 
vak [Md.]  58  A.  19.  Charge  held  to  assume 
it.      Id. 

17.  Part  of  obstructions  in  street  caus- 
ing accident  were  there  by  his  fault,  part 
by  another's.  Green  v.  Soule  [Cal.]  78  P. 
337. 

18.  "If  the  person  employed  to  do  the  work 


carries  on  an  Independent  employment  and 
acts  in  pursuance  of  a  contract  with  his  em- 
ployer by  which  he  has  agreed  to  do  the 
work  on  certain  specified  terms,  in  a  partic- 
ular manner,  and  for  a  specified  price,  then 
the  employer  is  not  liable.  The  relation  of 
master  and  servant  does  not  subsist  between 
the  parties,  but  only  that  of  contractor  and 
contractee.  The  power  of  directing  and  con- 
trolling the  w^ork  is  parted  with  by  the 
employer,  and  given  to  the  contractor.  But 
on  the  other  hand,  if  work  is  done  under  a 
general  employment,  and  is  to  be  performed 
for  a  reasonable  compensation  or  for  a  stip- 
ulated price,  the  employer  remains  liable, 
because  he  retains  the  right  and  power  of 
directing  and  controlling  the  time  and  man- 
ner of  executing  the  work,  or  of  refraining 
from  doing  it,  if  he  deems  It  necessary  or 
expedient."  Conners  v.  Hennessey.  112  Mass. 
96;  Hexamer  v.  Webb,  101  N.  T.  377,  54  Am. 
Rep.  703;  Atlantic  Transport  Co.  v.  Conveys 
[C.  C.  A.]  82  F.  177;  Casement  v.  Brown, 
148  U.  S.  615;  Lawrence  v.  Shipman,  39  Conn. 
586;  Wabash,  etc.,  R.  Co.  v.  Farver,  111  Ind. 
195,  60,  Am.  Rep.  696;  Stephen  v.  Thurso  Po- 
lice Com'rs,  3  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.) 
535,   542. 

"If  there   is   a  contract  between   them   so 
that    the    person    doing    the   work    or   doing 


•From   Dresser,    Employers'  Liability,   §   9,    with  recent  decisions  added. 
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serrant  does  not  exist  between  them,  and  the  employer  consequently  is  not  liable 
for  the  acts  of  his  contractor,  imless  he  personally  interferes  in  the  conduct  of 
the  work,  or  has  employed  an  incompetent  contractor,  or  the  nature  of  the  work 
to  be  done  is  unlawful  or  creates  a  nuisance,*'  or  entails  a  specific  duty.^" 

The  servants  of  an  independent  contractor  are  not  servants  of  the  employer 
nor  feUow-servants  of  those  engaged  by  him;  and  this  is  true  although  the  em- 
ployer in  his  contract  may  have  stipulated  for  the  right  to  discharge  the  servants 
of  the  contractor.  The  employer  is  not  liable  for  any  negligence  of  the  contractor 
or  of  any  of  his  servants.**  But  he  owes  to  the  servants  of  the  contractor  the 
same  duty  that  he  owes  to  persons  rightfully  on  his  premises,  and  for  an  injury 
caused  by  his  negligence  or  the  negligence  of  his  servants  in  regard  to  the  prem- 
ises or  appliances  furnished  by  him  they  may  hold  him  responsible.''* 

Since  the  independent  contractor  or  his  servants  are  not  at  common  law  the 
servants  of  the  employer,  the  latter  is  not  liable  for  the  negligence  of  any  of  them 
under  the  acts  of  England,  Alabama,  or  Indiana.**  The  acts  of  Massachusetts 
and  Colorado  contain  the  special  provision  that  whenever  an  employer  enters  into 
a  written  or  verbal  contract  with  an  independent  contractor  to  do  part  of  the 
employer's  work,  or  such  contractor  makes  a  subcontract,  such  contract  or  sub- 
contract shall  not  bar  the  liability  of  the  employer  for  injuries  to  the  employes 
of  such  contractor  or  subcontractor  by  reason  of  any  defect  in  the  condition  of 
the  ways,  works,  machinery,  or  plant,  if  they  are  the  property  of  the  employer 
or  furnished  by  him,  and  if  such  defect  arose  or  had  not  been  discovered  or  reme- 
died through  the  negligence  of  the  employer,  or  of  some  person  intrusted  by  him 
with  the  duty  of  seeing  that  they  were  in  proper  condition.** 

Under  this  section  the  servant  of  an  independent  contractor  may  recover  from 
the  employer  for  injuries  received  through  the  instrumentalities  furnished   by 


the  act  complained  of  has  a  right  to  say 
to  the  employer,  'I  will  agree  to  do  It,  but 
I  Bhall  do  It  after  my  own  fashion;  I  shall 
begin  the  wall  at  this  end  and  not  at  the 
other,'  then  the  relation  of  master  and  serv- 
ant does  not  exist,  and  the  employer  Is  not 
liable.  But  if  the  employer  has  a  right  to 
say  to  the  person  employed,  Tou  shall  do  It 
in  this  way;  that  is  to  say,  not  only  shall 
you  do  It  by  virtue  of  your  agreement  with 
me,  but  you  shall  do  it  as  I  direct  you  to 
do  It,"  then  the  law  of  master  and  servant 
applies,  and  the  master  is  responsible." 
Bramwell,  L.  J.,  Evidence  on  Employers'  Lia- 
bility, Parliamentary  Papers  1876,  vol.  10, 
p.   58. 

"The  method  of  payment  Is  not  the  test, 
but  the  test  is  whether  Smith  was  in  the  ex- 
ercise of  a  distinct  and  independent  employ- 
ment, using  his  own  means  and  methods  for 
accomplishing  his  work,  and  not  being  under 
the  immediate  supervision  and  control  of  his 
employer."  Morgan  v.  Smith,  159  Mass.  570, 
574.  See,  also,  Bldred  v.  Mackie.  178  Mass. 
1;  City  of  Ft.  Wayne  v.  Christie,  156  Ind. 
172.  Truckman  employed  to  remove  paper 
from  one  floor  of  warehouse  to  another  by 
a  hoist.  Keuckel  v.  Ryder,  170  N.  T.  562, 
62    N.    B.    1096. 

19.  See  cases  above  cited,  and  Staldter  v. 
Huntington,  153  Ind.  354.  Servant  of  inde- 
pendent contractor  agreeing  to  be  bound  by 
regulations, of  employer  is  not  latter's  serv- 
ant Fitzpatriok  v.  Evans  [1901]  1  K.  B. 
756;  Harding  v.  Boston,   163  Mass.   14. 

ao.    Work  entailing  obstruction  of  a  street. 


Johnston  v.    Phoenix   Bridge   Co.,    169    N.    Y. 
681. 

ai.  Knight  v.  Fox,  6  Exch.  721;  Johnson 
v.  Lindsay  [1891]  App.  Cas.  371;  Cameron 
v.  Nystrom  [1893]  App.  Cas.  308;  Rome  &  D. 
R.  Co.  V.  Chasteen,  88  Ala,  691;  Vincennes 
Water  Supply  Co.  v.  White,  124  Ind.  376; 
Staldter  v.  Huntington,  153  Ind.  354;  Hark- 
ins  V.  Standard  Sugar  Refinery,  122  Mass. 
400;  Burrill  v.  Eddy,  160  Mass.  198.  Fail- 
ure to  guard  excavation.  Murphy  v.  Perls - 
tein,  73  App.  Div.   256,  76  N.  T.  S.   257. 

22.  Mulchey  v.  Methodist  Religious  Soc, 
125  Mass.  487;  Conlon  v.  Eastern  R.  Co.,  136 
Mass.  195;  Toomey  t.  Donovan,  168  Mass. 
232;  Perkins  v.  Purness,  167  Mass.  403;  To- 
ledo, B.  &  M.  Co.  V.  Bosch  [C.  C.  A.]  101  F. 
530. 

23.  Nlcolson  V.  Macandrew,  15  Rettie,  Ct. 
Sess.  Cas.  (4th  Ser.)  854;  Sweeney  v.  Robert 
Duncan  &  Co.,  19  Rettie,  Ct  Sess.  Cas.  (4th 
Ser.)  870;  McGinn  v.  Pilling  [1881]  72  Law 
T.  156;  Scarborough  v.  Alabama  Midland  R. 
Co.,  94  Ala.  497.  See  Dane  v.  Cochrane  Chem- 
ical Co.,  164  Mass.  453. 

The  coal  mines  regulation  act,  requiring 
owners  to  supervise  all  persons  emjSloyed  by 
them,  does  not  have  the  effect  of  extending 
the  employers'  liability  act  to  the  case  of  a 
servant  of  an  independent  contractor  In- 
jured by  the  latter's  negligence  in  sinking 
a  shaft,  so  that  he  may  sue  the  owner. 
Marrow  v.  Plimby  &  B.  M.  C.  &  F.  B.  Co. 
[1898]   2  Q.  B.  588. 

24.  Acts  Mass.  1887,  0.  270,  §  4;  Rev.  Laws, 
0.  106,  5  76;  Sess.  Laws  Colo.  1893,  c.  77,  !  3; 
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<3ie  employer  for  the  contractor's  use.^"  It  does  not  enlarge  the  liability  of  the 
employer  at  common  law  in  such  a  case.  It  has  not  given  the  servant  of  an  inde- 
pendent contractor  the  right  to  recover  against  the  employer  for  the  negligence 
of  the  contractor  himself  or  of  his  other  servants.^"  It  has  not  made  the  servant 
of  the  contractor  a  servant  of  the  employer  or  treated  him  as  such,  and  therefore 
such  a  one  cannot  have  the  benefit  of  any  of  the  other  provisions  of  the  act,  either 
those  relating  to  the  action  in  case  of  the  death  of  a  "servant  or  to  damages,  since 
the  act  applies  only  to  whom  the  common  law  has  said  are  servants.^' 


INDIANS. 


§  1.  TVlia  are  Indians  and  Wliat  Is  Their 
Legal  Status   (1706). 

§  2.  Federal  and  State  Govenunent  of  In- 
dians and  Their  Habitat  (1706). 

§  3.  Tribal  Crovemment  Snbject  to  Federal 
Dominion  (1706). 

§  4.     Indian    Lands   and  Properties    (1707). 


Allotments  (1707).  Leases  (170S).  Actions 
against  Intruders  (1708).  Descent  of  Title 
(1709). 

§  5.  Rights  and  Liabilities  of  Other  Per- 
sons In  Indian  Country  Dealing  with  In- 
dians (1709). 

§  6.  Crimes  and  Oftenses  by  or  Relating 
to  Indians    (1709). 

§  1.  Who  are  Indians  and  what  is  their  legal  status.'^ — A  finding  by  a  special 
examiner  as  to  the  fact  of  membership  in  a  tribe,  which  has  been  adopted  in  two 
lower  courts,  will  not  be  disturbed  by  the  Federal  supreme  court.^° 

§  2.  Federal  and  state  government  of  Indians  and  their  habitat.^" — Notwith- 
standing statutes  declaring  all  mineral  deposits  on  public  lands  open  to  explora- 
tion and  purchase,  the  President  has  power  by  proclamation  to  reserve  a  portion 
of  the  public  domain  for  an  Indian  reservation.^^ 

§  3.  Tribal  government  subject  to  Federal  dominion.^'' — The  Choctaw  coun- 
cil cannot,  without  authority  of  congress  or  treaty,  forfeit  improvements  of  an 
intruder  on  lands  of  the  nation.''  The  United  States  courts  in  the  Indian  Terri- 
tory have  no  jurisdiction  to  collect  taxes  for  the  Creek  Nation.'*  By  Act  of  July 
1,  1903,  the  citizenship  court  has  exclusive  jurisdiction  to  settle  aU  claims  of  citi- 
zenship in  the  Choctaw  and  Chickasaw  Nations.'''  The  Indian  Appropriation  Act 
of  June  10,  1896,  providing  for  proceedings  to  determine  rights  of  citizenship  in 
the  Five  Tribes  is  not  unconstitutional  because  not  providing  for  notice  to  the 
Indians.'*  Under  the  contract  of  April  8,  1867,  between  the  Delaware  and  Chero- 
kee Nations,  the  registered  Delawares  acquired  in  the  land  only  the  right  of  occu- 
pancy for  life,  with  the  right  upon  allotment  to  160  acres  and  their  improvements, 
and  the  descendants  of  such  Delawares  took  only  the  rights  of  other  citizens  of 
the  Cherokee  Nation  as  regulated  by  its  laws."    The  Act  of  June  28,  1898,  em- 


MlUs'  Ann.    St.    1891-96,    §   1611c.      See   infra, 
c.  4. 
.  25.     Toomey  v.  Donovan,  158  Mass.  232. 

Sie.  Dane  v.  Cochrane  Chemical  Co.,  164 
Mass.   453. 

37.  Decedent's  employer,  an  Independent 
contractor,  erected  the  staging  -which  fell 
and  the  principal  employer  who  did  not  un- 
dertake to  supply  it  was  exonerated.  Cal- 
lahan V.  Trustees  of  Phillips  Academy,  180 
Mass.    1S3,    62   N.   B.    260. 

28.  See   2   Curr.  L.   304. 

29.  Hy-Tii-Tse-Mil-Kin  v.  Smith,  194  U. 
S.   401,  48  I>aw.  Ed.  1039. 

30.  See   2   Curr.   D.   304. 

31.  Entry  9f  a  mining  location  on  such 
land  after  such  proclamation  confers  no 
rights.  Gibson  v.  Anderson  [C.  C.  A.]  131 
F     39 

S2.     See   2  Curr.  L.   304. 


33.  Ansley  v.  McLoud  [Ind.  T.]  82  S.  W. 
908. 

34.  Buster  v.  Wright  [Ind.  T.]  82  S.  W. 
855. 

35.  Dawes  v.  Cundiff  [Ind.  T.]  82  S.  W. 
228. 

36.  Does  not  deprive  them  of  their  prop- 
erty without  due  process.  Dukes  v.  Goodall 
[Ind.  T.]  82  S.  W.  702.  Lands  apportioned 
to  the  members  of  the  Chickasaw  and  Choc- 
taw Nations  remain  public  lands;  therefore 
prior  allottees  are  not  necessary  parties 
to  an  action  to  determine  citizenship  rights 
of  others.  As  allottees  they  could  be  de- 
prived of  no  rights.     Id. 

37.  Delaware  Indians  v.  Cherokee  Nation; 
193  U.  S.  127,  48  Law.  Ed.  646.  The  agree- 
ment of  April  18,  1867,  between  the  Dela- 
ware and  Cherokee  Nations  cannot  be  con- 
tradicted by  parol  evidence.     Id. 
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powering  Delaware  Indians  residing  in  the  Cherokee  Nation  to  bring  suits  in 
the  court  of  claims  to  determine  their  contractual  rights  in  Cherokee  Nation 
lands  and  funds  did  not  authorize  inquiry  into  legislation  of  the  Cherokee  Na- 
tion.^* Chickasaw  freedmen  whom  the  United  States  has  not  removed  from  the 
Chickasaw  Nation  in  compliance  with  the  treaty  of  July  10,  1866,  are  not  entitled 
to  share  as  beneficiaries  in  the  fund  held  in  trust  by  the  United  States  under  such 
treaty.'" 

§  4.  Indian  lands  and  properties.^"  Nature  of  title.*^ — Generally  they  ac- 
quire only  a  qualified  interest  in  property  allotted  to  them  and  the  fact  that  they 
subsequently  become  citizens  does  not  alter  the  character  of  their  title,*^  but  so 
]ong  as  they  fulfill  the  conditions  under  which  they  acquired  their  rights,  the  prop- 
erty is  not  subject  to  the  control  of  congress  or  the  executive  branch  of  the  gov- 
ernment.*' Eeservation  to  Indians  in  a  treaty,  unless  qualified  or  impliedly  re- 
stricted, is  equivalent  to  a  grant  in  fee  simple.**  Lands  held  with  full  power  of 
alienation  are  taxable.*"  The  United  States  has  a  right  to  protect  the  conditional 
ownership  of  Indians  in  property  allotted  to  them,*"  and  this  right  cannot  be 
affected  by  state  laws.*^ 

Allotments.*^ — ^Under  the  Curtis  bill,  a  citizen  in  possession  of  only  such 
amount  of  land  as  would  be  his  just  share  of  the  lands  of  his  nation  may  continue 
to  use  it  or  receive  the  rents  thereof  until  allotment.*'  Actual  residence  on  the 
Umatilla  reservation  at  the  time  of  the  passage  of  the  allotment  act  of  March  3, 
1885,  is  not  essential  to  the  right  to  an  allotment  by  a  member  of  one  of  the  con- 
federated tribes  enumerated  in  the  act.'"'  After  the  right  to  an  allotment  has  at- 
tached, the  act  of  the  allotting  commissioners  in  wrongfully  allotting  the  lands 
to  another  does  not  cut  off  the  rights  of  the  Indian  entitled,"^  and  the  right  to  an 
original  selection  cannot  be  lost  by  making  another  selection  under  the  advice  of 
the  Indian  agent  that  rights  of  the  first  would  not  be  affected;"''  but  where  land 
to  which  the  husband  is  entitled  is  allotted  to  him  and  his  squaw  in  severaltj'' 
because  of  her  false  representation  that  she  is  not  his  wife,  he  cannot  after  ob- 
taining a  divorce  recover  the  tract  allotted  to  her."' 

The  jurisdiction  conferred  on  the  circuit  courts  by  the  act  of  August  15,  1894, 
relative  to  suits  by  Indians  involving  their  rights  to  lands  allotted  to  them  under 


38.  Delaware  Indians  v.  Cherokee  Nation, 
193  U.   S.   127,   48  Law.  Ed.  646. 

39.  United  States  v.  Choctaw  Nation,  193 
IT.  S.  IIB,  48  Law.  Ed.  640.  The  Chickasaw 
freedmen  were  not  adopted  Into  the  nation 
by  the  congressional  approval  given  by  Act 
of  Congress,  August  15,  1894;  to  the  Chicka- 
saw legislation  of  January  10,  1873,  where 
the  Chickasaw  legislature  prior  to  this  ap- 
proval  had   refused   to   adopt   the    freedmen. 

Id. 

40.  41.     See   2  Curr.  Xi.  305. 

4a  Cattle  Issued  under  25  Stat.  114,  for 
stock  raising  purposes  and  not  to  be  sold 
or  slaughtered  except  by  permission  of  the 
Indian  agent  do  not  become  the  absolute 
oronertv  of  an  Indian  woman  when  she  mar- 
ries a  white  citizen.  25  Stat.  392,  pro- 
vides that  such  marriage  shall  not  affect 
the  title  of  tribal  property.  McKnight  v. 
IT  s'  [C  C  A  ]  130  F.  659.  A  Creek  Indian 
citizen  cannot  sell  tribal  lands  to  a  United 
States  citizen.  Denton  v.  Capital  Townslte 
Co    rind.  T.]  82  S.  "W.  852. 

43.  State  courts  have  no  jurisdiction  oyer 
the  land.  Indian  agent  cannot  lease  It.  Bird 
V    Terry.  129  F.   472. 


44.  Francis  v.  Francis  [Mich.]  99  N.  W.  14. 

45.  Lands  of  Pueblo  Indians  of  New^  Mex- 
ico. Territory  v.  Delinquent  Tax  List  of 
Bernalillo  County  [N.  M.]  76  P.  307. 

46.  McKnight  V.  U.  S.  [C.  C.  A.]  130  F. 
659. 

47.  Relative  to  demand  and  notice  prior 
to  suit  brought.  McKnight  v.  U.  S.  [C.  C. 
A.]    130    F.    659. 

48.  See  2  Curr.  L.   305. 

49.  The  complaint  in  an  action  to  recover 
rent  must  show  that  plaintiff  is  a  citizen 
and  the  land  for  which  he  seeks  to  recover 
rent  is  that  provided  in  the  act.  Hubbard 
v.   Chism   [Ind.  T.]   82  S.  W.  686. 

50.  Hy-Tu-Tse-Mll-Kin  v.  Smith,  194  U. 
S.  401,  48  Law.  Ed.  1039. 

51.  Smith  V.  Bonifer,  132  F.  889. 

52.  The  land  department  denied  the  right 
to  an  allotment  under  the  first  selection.  The 
land  was  allotted  to  another  after  which  the 
department  corrected  its  mistake  in  not 
allowing  the  right.  Hy-Yu-Tse-Mil-Kln  v. 
Smith    194  U.  S.  401,  48  Law.  Ed.  1039. 

53.  Morrisett   v.    U.    S.,    132    F.    891. 
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any  law  or  treaty,  is  exclusive,  but, the  United  States  must  be  made  a  party.'* 
Under  the  Act  of  August  15,  1885,  providing  that  a  decree  in  favor  of  any  claim- 
ant to  an  allotment  should  have  the  same  effect  as  an  allotment  allowed  by  the 
secretary  of  the  interior  the  United  States  is  not  a  necessary  party  to  an  action  te 
determine  the  respective  rights  of  two  Indians  to  an  allotment  imder  this  act."' 
Under  the  Act  of  August  15,  1894,  authorizing  Indians  claiming  to  be  entitled 
to  an  allotment  to  prosecute  an  action  relative  to  their  right  in  the  Federal  court, 
an  Indian  claiming  the  right  to  an  allotment  under  the  Act  of  March  3,  1885, 
may  maintain  an  action  to  have  canceled  an  improper  allotment." 

Leases.'^'' — Unless  the  privilege  is  accorded  by  the  terms  of  the  appropriation 
act,''  Indian  lands  cannot  be  leased  without  the  cqpsent  of  the  Indian  agent  or 
congressional  authority,'"  and  where  the  lessee  was  not  in  possession  of  the  land 
or  crops  at  the  time  they  were  taken  by  the  allottee,  he  was  not  entitled  to  them 
on  the  ground  of  possessory  title.*"  The  natural  guardian  of  a  minor  Indian  has 
no  power  without  an  order  from  the  court  to  lease  land  allotted  to  his  ward.'^ 
Leases  of  agricultural  Indian  land  being  declared  void  by  the  Act  of  June  28, 
1898,  a  lessee  could  not,  after  such  act  went  into  effect,  maintain  xmlawful  de- 
tainer against  his  subtenant  holding  over."''  After  the  passage  of  this  act,  a  sub- 
lessee may  deny  the'  title  of  the  person  under  whom  he  entered.** 

Actions  against  intruders.^* — The  United  States  courts  in  the  Indian  Terri- 
tory have  jurisdiction  of  an  action  of  ejectment  by  an  Indian  to  recover  land  from 
an  intruder."'  Under  the  act  giving  the  commission  of  the  five  civilized  tribes 
jurisdiction  to  determine  all  matters  relating  to  the  allotment  of  land,  the  courts 
of  Indian  Territory  have  jurisdiction  of  ejectment  by  an  Indian  to  recover  lands 
not  allotted.""  Act  June  28,  1898,  requires  notice  to  be  given  an  intruder  before 
action  commenced  to  dispossess  him.  Notice  given  by  a  member  of  the  tribe 
who  originally  brought  the  actira  is  sufficient  though  the  nation  afterward  joined 
and  was  made  a  party."^  Such  an  action  is  primarily  based  on  the  right  of  the 
tribe  and  it  may  be  substituted  as  plaintiff  and  the  original  plaintiff  stricken 
out."'  A  complaint  under  this  act  is  a  "sworn  complaint"  if  verified  by  the 
authorized  attorney  of  the  plaiatiff  tribe.""  The  intruder  must  plead  the  value 
of  his  improvements  or  it  cannot  be  set  off  against  the  damages  awarded.''"  Where 
a  member  of  a  tribe  dispossesses  an  intruder  under  Act  June  28, 1898,  and  wrongfully 


64.     Parr  v.  U.  S.,  1S2  F.  1004. 

55.  Hy-Tu-Tse-Mll-Kln  v.  Smith,  194  V. 
S.    401,   48  Law.   Ed.   1039.    ^  ^  .        ,,, 

5«  This  is  not  giving  the  act  an  Invalid 
retrospective  effect.  Hy-Tu-Tse-Mil-Kin  v. 
Smith    194  U.  S.  401,  48  Law.  Ed.  1039. 

57.  See  2  Curr.  U  305,  306. 

58.  Under  the  appropriation  act  of  1835, 
the  Quapaw  Indians  may  lease  their  lands. 
Moore  V  Glrten  [Ind.  T.]  82  S.  W  848. 
Lands  a  lotted  under  the  treaty  with  the 
Choctaws  and  Chickasaws  in  1885  may  by 
virtue  of  subsequent  legislation  be  leased 
by  the  Indians  for  their  tribal  or  Individual 
beneflt  [Laws  Chickasaw  Nation,  P-  139-19" 
(lo   u:  S.   Stat.    498)].     McBride   v.   Farring- 

*°59^^T^e   les'see   Is  not   entitled   as   against 
the  "allottee  to  crops.     Coey  v.  Low   [Wash.] 

"bo"    Co"y  V.  Low  [Wash.]   77  P.  1077. 

61  ■  Under  Indian  Territory  statutes.  In- 
dian Land  &  Trust  Co.  v.  Shoenfelt  [Ind.  T.] 
?9  S  W  134.  The  Indian  agent  has  power 
under    tiie    Creek   Agreement    Act,    June    30, 


1902,  to  remove  the  lessee  from  lands  so 
leased  and  put  the  minor  allottee  in  posses- 
sion.    Id. 

62.  Owens  V.  Eaton  [Ind.  T.]  82  S  W 
746. 

63.  See  2  Ciirr.  L.  305,  n.  32  et  seq.  Owens 
V.  Baton   [Ind.   T.]   82  S.  W.   746. 

64.  See   2   Curr.   L.   305,    307. 

65.  Price  v.  Cherokee  Nation  [Ind.  T.]  82 
S.  W.  893.  Complaint  in  an  action  of  eject- 
ment by  a  Cherokee  Indian  citizen  against 
an   Intruder    held    sufficient.      Id. 

66.  Gooding  v.  "Watkins  [Ind.  T.]  82  S.  W. 
913.  An  Indian  suing  in  ejectment  need  not 
allege  that  he  does  not  possess  more  than 
320  acres.  This  is  matter  of  defense  (32 
Stat.  643),  making  it  unlawful  for  a  Chicka- 
saw to  hold  more  than  320  acres.  Gooding  v. 
Watkins    [Ind.   T.]    82    S.   W.   913. 

67.  Hargrove  v.  Cherokee  Nation  [C.  C. 
A.]  129  F.  186;  Price  v.  Cherokee  Nation 
[Ind.  T.]    82   S.  W.  893. 

68.  69,  70.  Brought  v.  Cherokee  Nation  [C. 
C.  A.]   129  F.  192. 
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withholds  possession  from  the  tribe,  judgment  for  damages  and  for  possession  may 
be  recoveredJ^ 

Descent  of  title. — The  title  of  an  allottee  descends  according  to  the  law  pre- 
scribedJ*  Land  allotted  under  the  Act  of  March  3,  1885,  descends  according  to 
the  state  laws  from  the  time  the  first  patent  is  issued.'*  On  the  death  of  an  allot- 
tee after  issuance  of  the  first  patent  the  state  courts  have  jurisdiction  to  deter- 
mine who  are  his  heirs.'*  Under  the  Act  of  1894,  the  United  States  circuit  court 
has  jurisdiction  of  a  suit  involving  the  descent  of  an  allotment  under  an  act  pro- 
viding that  the  lands  allotted  should  be  held  in  trust  by  the  United  States." 

§  5.  Bights  and  liabilities  of  other  persons  in  Indian  -country  dealing  with 
Indians.''^ — An  Indian  nation  has  the  right  to  control  the  presence  within  its  ter- 
ritory of  persons  who  might  otherwise  be  regarded  as  intruders."  Under  the 
Choctaw  and  Chickasaw  treaty  of  1855,  these  nations  are  authorized  to  require  a 
license  of  traders  doing  business  within  their  territory.'*  Under  the  treaty  of 
1856  with  the  Creek  Indians,  a  tax  collector  for  the  Creek  Nation,  acting  under 
the  direction  of  the  secretary  of  the  interior  may  close  the  places  of  business,  of 
intruders  within  the  nation  who  are  trading  without  a  license."  The  executive 
department  has  power  to  enforce  the  terms  of  a  treaty  and  it  is  not  within  the 
jurisdiction  of  the  courts  to  enjoin  the  discharge  of  such  duty.*" 

§  6.  Crimes  and  offenses  by  or  relating  to  Indians.^^ — Though  congress  put 
in  force  in  Indian  Territory  and  made  it  exclusive  of  all  other  laws  the  provisions 
of  Mansfield's  Digest  relative  to  criminal  law  and  procedure,  yet  where  the  laws 
of  the  United  States  define  and  provide  -for  the  punishment  of  an  offense  they 
will  govern.*^  The  district  courts  of  Oklahoma  when  sitting  with  and  exercising 
the  powers  of  a  United  States  court  have  exclusive  jurisdiction  of  aU  crimes  pun- 
ishable by  the  laws  of  the  United  States  when  committed  by  persons  other  than 


71.  Hargrove  v.  Cherokee  Nation  [C.  C. 
A.]    129   F.  186. 

72  By  act  of  congress  (24  Stat.  389),  pro- 
viding that  certain  land  of  aUottees  in  In- 
dian Territory  shaU  descend  according  to  the 
law  of  Kansas,  the  word  "children  'n  the 
Kansas  statute  means  "kindred"  and  a  half 
brother  takes  to  the  exclusion  of  "°f  ^1^°^ 
cousins.  Finley  v.  Abner  [C.  C.  A.]  129  F. 
734 

73.  United  States  was  to  hold  this  land  In 
trust  for  twenty-five  years  after  first  pat- 
ent Issued  and  then  Patent  it  In  fee  to  the 
allottee.      Kalyton    v.    Kalyton    [Or.]    78    v. 

74.  United  States  is  not  a  necessary  party. 
Kalyton  V.  Kalyton  [Or.]  78  P.  332. 

75.  Patawa  v.  U.   S..  132  F.  893. 
,«.     See  3  Curr.  i^.  306. 

77.  Chickasaw  legislation  imposing  an  an- 
r„ial  nrlvilege  tax  on  live  stock  held  by  non- 
cltfzens  within  the  limits  of  the  nation  Is 
^l^^tltutlonal.  such  legislation  having  been 
»^^roved  by  the  president.  Morris  v.  Hitch- 
^n?k  194  U  S.  384,  48  Law.  Ed.  1030.  The 
^rd'lvi'constltution  IS  not  Violated  by  reg 

rlXirrfblinf^rce^ent^^aTdn'o^lec- 

"7'^°ThU%*St  wks  not  taken  away  by 
Act  of  Congr^ess  May  27,  1902.  Zevely  v. 
Weimer   [Ind.   T.]    82   S.  W    9*1. 

79.  Buster  v.  -Wright  [Ind.  T.]  88  B.  W. 
RS5. 


80.  Ejecting  merchants  who  refuse  to  take 
out  a  license  as  required  by  legislation  of 
the  Indian  council.  Zevely  v.  Weimer  [Ind. 
T.]  82  S.  W.  941.  An  order  of  the  Depart- 
ment of  the  Interior  that  persons  trading  in 
Indian  country  and  refusing  to  take  out  a 
license  shall  close  up  their  place  of  busi- 
ness is  a  legal  writ  of  process.     Id. 

81.  See   2  Curr.  li.   307. 

NOTK.  TTnlted  States  or  territorial  courts: 
Under  Rev.  St.  {  14B,  the  district  court  in  a 
territory  will  take  Jurisdiction  of  a  homi- 
cide committed  by  an  Indian  on  a  white 
man  on  a  reservation  within  the  territory 
to  the  exclusion  of  the  territorial  court. 
United  States  v.  Monte,  3  N.  M.  126;  United 
States  v.  Kan-gl-shanol,  27  Int.  Rev.  Rec. 
394. 

The  Act  of  1885,  did  not  take  away  the 
Jurisdiction  of  United  States  courts  over 
crimes  committed  by  persons  other  than  In- 
dians upon  reservations.  Ex  parte  Wilson, 
140  U.  S.  575,  35  Law.  Ed.  513.  Murder  com- 
mitted in  a  territory  on  a  reservation  is 
within  the  Jurisdiction  of  the  United  States 
courts  (Shapoonmash  v.  U.  S.,  1  Wash.  T. 
189),  but  for  crimes  committed  by  Indians 
within  a  territory,  suit  must  be  brought  in 
a  territorial  court  (Re-Gon-Shay-ee,  130  U. 
S.  343,  32  Law.  Ed.  973. — From  note  to  State 
V.  Campbell  [Minn.]   21  L.  R.  A.  173. 

82.  Indictment  for  receiving  stolen  goods 
held  sufficient  under  Rev.  St.  U.  S.  §  5357 
[U.  S.  Comp.  St.  1901,  p.  3625].  BIse  v.  U. 
S.   [Ind.  T.]    82  S.  W.  921. 
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Indians  upon  a  reservation,  the, Indian  title  to  which  has  not  been  extinguished/' 
but  an  Indian  allottee  under  an  allotment  which  confers  upon  him  the  rights  of 
citizenship  is  also  subject  to  the  jurisdiction  of  the  state  court  for  an  offense  com- 
mitted on  the  reservation."  A  state  court  has  no  jurisdiction  to  prosecute  an 
Indian  for  a  violation  of  state  game  laws  committed  on  a  reservation,*'  Under 
an  act  making  it  an  offense  to  sell  liquor  to  an  Indian,  the  fact  that  the  seller  did 
not  know  the  person  to  whom  he  sold  was  an  Indian  is  no  defense.'"  Federal 
legislation  forbidding  the  sale  of  intoxicants  to  any  Indian,  a  waxd  of  the  nation, 
applies  to  students  at  Carlisle.'^ 


83.  It  is  not  necessary  to  charge  In  the 
Indictment  that  the  defendant  was  not  an 
Indian  under  Act  March  3,  1886  [23  Stat. 
385].  Herd  v.  U.  S.,  13  Okl.  512,  75  P.  291. 
Murder  committed  hy  a  white  man  on  the 
reservation.  Welty  v.  U.  S.  [Okl.]  76  P. 
121. 

84.  Act  of  Congress  Feb,  8,  1887  [24  Stat. 
388].  In  re  Now-Ge-Zhuck  [Kan.]  76  P. 
877. 

85.  Act  Cong.  Oct.   1,  1890    (26  Stat.   668), 


providing  for  a  reduction  of  Round  Valley 
Reservation,  authorizing  a  survey  of  the 
lands  and  an  allotment  of  them  to  Indians 
residing  on  the  reservation  did  not  exclude 
the  land  from  the  reservation.  In  re  Un- 
coln,  129   F.   247. 

86.  Act  Congress  Jan.  30,  1897  [29  Stat. 
606].  United  States  v.  Stofello  [Ariz.]  76  P. 
611. 

87.  Act  Jan.  30,  1897,  c.  109  [29  Stat  606]. 
United  States  v.  Belt,  128  F.  168. 


